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For  Matters  Relating  to  —  {continued) 
Limitation  of  Action  Affected  by  : 

Amendment  as  to  Partj',  see  Limitations  of  Actions. 
Bringing  in  JSTew  Party,  see  Limitations  of  Actions. 
Defect  in  Parties,  see  Limitations  of  Actions. 

Dismissal  or  Nonsuit  For  Defect  in  Parties,  see  Limitations  of  Actions. 

Dropping  Party,  see  Limitations  of  Actions. 

Intervention,  see  Limitations  of  Actions. 

Substitution  of  Party,  see  Limitations  of  Actions. 
New  Party,  see  Pleading. 
Party : 

Absence  or  Disability  of,  as  Gi'ound  For : 

Continuance,  see  Continuances  in  Civil  Cases  ;  Conttinuances  in 
Criminal  Cases. 

New  Trial,  see  New  Trial. 

Opening  or  Vacating  Judgment,  see  Judgments. 
Action  By  or  Against : 

Absentee,  see  Absentees. 

Adjoining  Landowner,  see  Adjoining  Landowners. 
Alien,  see  Aliens. 

Ambassador  or  Consul,  see  Ambassadors  and  Consuls. 
Annuitant,  see  Annuities. 
Apprentice,  see  Apprentices. 
Architect,  see  Builders  and  Architects. 
Assignee : 

In  General,  see  Assignments. 

For  Benefit   of   Creditors,   see   Assignments   For    Benefit  of 
Creditors. 

In  Bankruptcy,  see  Bankruptcy. 

In  Insolvency,  see  Insolvency. 
Association,  see  Associations. 
Attoi'ney-General,  see  Attorney-General. 
Attorney  or  Client,  see  Attorney  and  Client. 
Auctioneer,  see  Auctions  and  Auctioneers. 
Automobilist,  see  Motor  Vehicles. 
Bailor  or  Bailee,  see  Bailments. 
Bank,  see  Banks  and  Banking. 
Bank  Officer,  see  Banks  and  Banking. 
Bankrupt,  see  Bankruptcy. 

Beiielicial  Association,  see  Mutual  Benefit  Insurance. 
Board  of  Health,  see  Health. 
Broker,  see  Factors  and  Brokers. 
Builder,  see  Builders  and  Architects. 

Building  and  Loan  Association,  see  Building  and  Loan  Societies. 
Buyer,  see  Sales. 
Carrier,  see  Carriers. 
Cestui  Que  Trust,  see  Trusts. 
Club,  see  Clubs. 

College  or  University,  see  Colleges  and  Universities. 

Conspirator,  see  Conspiracy. 

Constable,  see  Sheriffs  and  Constables. 

Contemnor,  see  Contempt. 

Convict,  see  Convicts. 

Corporation,  see  Corporations  ;  Foreign  Corporations. 
County,  see  Counties. 
Creditor : 

Against  Principal  or  Surety,  see  Principal  and  Surety. 

In  Aid  of  Assignment,  see  Assignments  For  Benefit  of  Creditors, 
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For  Matters  Relating  to  —  {continued ) 
Party  —  {continued^ 

Action  By  or  Against  —  {continued^ 
Dentist,  see  Physicians  and  Surgeons. 
Depositary,  see  Banks  and  Banking  ;  Depositaries, 
Depositor,  see  Banks  and  Banking  ;  Depositaries. 
Devisee,  see  Wills. 
Director,  see  Corporations. 
Distributee,  see  Descent  and  Distribution. 
District  of  Coliiinl)ia,  see  District  of  Columbia. 
Druggist,  see  Druggists. 
Exchange,  see  Exchanges. 

Executor  or  Adininisti'ator  For,  see  Executors  and  Administrators. 
Factor,  see  Factors  and  Brokers. 
Finn,  see  Partnership. 
Guarantor,  see  Guaranty. 
Guardian  : 

Ad  Litem,  see  Infants  ;  Insane  Persons. 
Of  Drunkard,  see  Drunkards. 
Of  Ward,  see  Guardian  and  Ward. 
Heir,  see  Descent  and  Distribution. 

Hirer,  see  Animals;  Bailments;  Livery-Stable  Keepers. 
Husband  and  Wife,  see  Husband  and  Wife. 
Indemnitor,  see  Indemnity. 
Indian,  see  Indians. 
Infant,  see  Infants. 
Insane  Person : 

In  General,  see  Insane  Persons. 

By  Guardian  Ad  Litem,  see  Insane  Persons. 
Joint  Adventurer,  see  Joint  Adventures. 
Joint  Stock  Company,  see  Joint  Stock  Companies. 
Joint  Tenant,  see  Joint  Tenancy. 
Labor  Union,  see  Labor  Unions. 
Legatee,  see  Wills. 
Life-Tenant,  see  Estates. 
Limited  Partnership,  see  Partnership. 
Master  of  Vessels  see  Shipping. 
Master  or  Servant,  see  Master  and  Servant. 
Mortgagor  or  Mortgagee,  see  Chattel  Mortgages  ;  Mortgages. 
Municipal  Corporation,  see  Municipal  Corporations. 
Owner  of : 

Animal,  see  Animals. 

Motor  Vehicle,  see  Motor  Vehicles. 
Parent  or  Child,  see  Parent  and  Child. 
Partner,  see  Partnership. 
Partnership,  see  Partnership. 

Physician  or  Surgeon,  see  Physicians  and  Surgeons. 
Pledger  or  Pledgee,  see  Pawnbrokers  ;  Pledges.  ■ 
Principal  or  Agent,  see  Principal  and  Agent. 
Principal  or  Surety,  see  Principal  and  Surety. 
Prison  Officer,  see  Prisons. 

Proprietor  of  Connuon  Lands,  see  Common  Lands. 
Prosecuting  Attorney,  see  Prosecuting  Attorneys. 
Public  OtHcer,  see  Officers. 

Purchaser  to  Enforce  Debt  of  Intestate,  see  Descent  and  Distjiibution. 
Railroad,  see  Railroads. 
Receiptor,  see  Attachmicnt. 
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•  Matters  Eelatiiig  to  —  {continued) 
Party  —  {continued) 

Action  By  or  Against  —  {continued) 
Receiver,  see  Receivers. 
Religious  Society,  see  Religious  Societies. 
Remainder- Man,  see  Estates. 
Reversioner,  see  Estates. 
Riparian  Owner,  see  Waters. 
Scliool-District,  see  Schools  and  School-Districts. 
Seaman,  see  Seamen. 
Seller,  see  Sales. 

Sheriff,  see  Sheriffs  and  Constables. 

Spendthrift,  see  Spendthrifts. 

State,  see  States. 

State  Ofiicer,  see  States. 

Stock-Holder,  see  Corporations. 

Street  Railroad,  see  Street  Railroads. 

Surety,  see  Principal  and  Surety. 

Surviving  Spouse,  see  Descent  and  Distribution. 

Tax-Collector,  see  Taxation. 

Taxpayer,  see  Municipal  Corporations  ;  Taxation. 
Teacher,  see  Schools  and  School-Districts. 

Telegraph  or  Telephone  Company,  see  Telegraphs  and  Telephones. 

Tenant  by  Curtesy,  see  Curtesy. 

Tenant  in  Common,  see  Tenancy  in  Common. 

Territory,  see  Territories. 

Toll-Road  Company,  see  Toll-Roads. 

Town,  see  Towns. 

Trade  Union,  see  Labor  Unions. 

Trustee : 

In  General,  see  Trusts. 

In  Bankruptcy,  see  Bankruptcy. 

Turnpike  Company,  see  Toll -Roads. 

United  States  Marshal,  see  United  States  Marshals. 

Vendor,  see  Vendor  and  Purchaser. 
Ad  mission  by,  see  Evidence. 
Affidavit  By  or  For  Use  on  Motion,  see  Motions. 
Against  Whom  Process  May  Issue,  see  Process. 

Alienage  as  Ground  For  Removal  of  Cause,  see  Removal  of  Causes. 
Allegation,  Relating  to  : 
As  Variance,  see  Pleading. 
In  Affidavit : 

In  General,  see  Affidavits. 
For  Arrest,  see  Arrest. 
For  Attachment,  see  Attachment. 
In  Indictment  or  Information,  see  Indictments  and  Informations. 
In  Pleading,  see  Admiralty  ;   Attachment  ;   Bonds  ;  Commercial 
Paper  ;   Contracts  ;   Covenants  ;    Ejectment  ;    False  Imprison- 
ment ;  Injunctions  ;  Mechanics'  Liens  ;  Pleading. 
Appeal  or  Error  by,  see  Appeal  and  Error. 
Appearance  bj^  see  Appearances. 
Arrest  of,  see  Arrest. 

As  Necessary  Element  of  Cause  of  Action,  see  Actions. 
As  Witness,  see  Witnesses. 
Bill  of  Review  by,  see  Equity. 
Bound  by : 

Dismissal,  see  Dismissal  and  Nonsuit. 

Judgment,  see  Judgments. 
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For  Matters  Relating  to  —  {continued) 
Party  —  [continued  ) 

Change  of,  see  Pleading. 
Character  of,  Affecting : 

Consolidation   or  .Joinder,  see   Consoudation  and   Sevebanok  of 

Actions  ;  Joindek  and  Splittino  ok  Actions. 
Jurisdiction  of  Federal  Court,  see  Coukts. 

Severance  of  Actions,  see  Consolidation  and  Severance  of  Actions. 
Set-OflE  or  Counter-Claiin,  see  IIecoupment,  Set-Off,  and  Countp;k- 
Claim. 

Citizenship  as  Ground  For  Removal  of  Cause,  see  Removal  of  Causes. 
Competency  as  Witness,  see  Witnesses. 
Conduct  as  Ground  For: 

JSTew  Trial,  see  New  Trial. 

Opening  or  Vacating  Judgment,  see  Judgments. 
Constitutional  Guaranty  to,  see  Constitutional  Law. 
Constitutionality  of  Statute  Relating  to,  see  Constitutional  Law. 
Death  of : 

As  Affecting  Right  to  Take  Deposition,  see  Depositions. 
As  Ground  For : 

Abatement,  see  Abatement  and  Revival. 

Arrest  of  Judgment,  see  Judgments. 

Continuance,  see  Continuances  in  Civil  Cases  ;  Continuances  in 

Criminal  Cases. 
Rehearing  on  Appeal,  see  Appeal  and  Error. 
Revival  of  Judgment,  see  Judgments. 

Revocation  or  Submission  to  Arbitration,  see  Arbitration  and 
Award. 
Before : 

Issuance  of  Execution,  see  Executions. 
Judgment  or  Entry  Thereof,  see  Judgments. 
Pending : 

Appeal,  see  Appeal  and  Error. 
Reference,  see  References. 
Declaration  of,  as  Evidence,  see  Evidence. 
Defect  of,  see  Pleading. 
Deposition  of,  see  Depositions  ;  Discovert. 
Description  of  in : 

Chattel  Mortgage,  see  Chattel  Mortgages. 

Deed,  see  Deeds. 

Execution,  see  Executions. 

Judgment,  see  Judgments. 

Mortgage,  see  Mortgages. 

Pleading,  see  Pleading. 

Will,  see  Wills. 

Diverse  Citizenship  as  Ground  For  Federal  Jurisdiction,  see  Courts  ; 

Removal  of  Causes. 
Domicile  or  Residence  of,  see  Yenue. 
Entitled  to  Object  to  Process,  see  Process. 
Evidence  : 

Of  Identity  of,  see  Deeds  ;  Evidence. 

Of  Licapacity  of,  see  Evidence. 

Otherwise  Relating  to,  see  Evidence. 
Exann'nation  of,  as  Witness,  see  Discovery;  Witnesses. 
Excusing  Non-Joinder  of,  see  Pleading. 

Identity  of,  see  Abatement  and  Revival  ;  Election  of  Remedies  ; 
Juikjments. 
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For  Matters  Relating  to  —  {continued') 
Party  —  {continued') 

In  Admiralty,  see  Admiralty. 
In  Court  of  Claims,  see  Courts. 
In  Criminal  Prosecution  : 

In  General,  see  Criminal  Law. 

Conviction  of,  as  Bar  to  Further  Prosecution,  see  Criminal  Law. 
Designation  of,  in  Yerdict,  see  Criminal  Law. 
In  Appeal  Pi-oceeding,  see  Criminal  Law. 

In  Indictment  or  Information,  see  Indictments  and  Informations. 
In  Title  to  Plea  of  Former  Jeopardy,  see  Criminal  Law. 
On  Application  For  New  Trial,  see  Criminal  Law. 
Prosecution  For : 

Abduction,  see  Abduction. 

Adulteration,  see  Adulteration. 

Adultery,  see  Adultery. 

Assault  and  Battery,  see  Assault  and  Battery. 

Assault  With  Intent  to  Kill,  see  Homicide. 

Bastardy,  see  Bastards. 

Conspiracy,  see  Conspiracy. 

Contempt,  see  Contempt. 

Embezzlement,  see  Embezzlement. 

Embracery,  see  Embracery. 

Extortion,  see  Extortion. 

Forgery,  see  Forgery. 

Fornication,  see  Fornication. 

Gambling,  see  Gaming. 

Kidnapping,  see  Kidnapping. 

Larceny,  see  Larceny. 

Lewdness,  see  Lewdness. 

Libel,  see  Libel  and  Slander. 

Lottery,  see  Lotteries. 

Manslaughter,  see  Homicide. 

Mayhem,  see  Mayhem. 

Miscegenation,  see  Miscegenation. 

Obstructing  Justice,  see  Obstructing  Justice. 

Offense  Against  Election  Laws,  see  Elections. 

Perjury,  see  Perjury. 

Rape,  see  Rape. 

Receiving  Stolen  Goods,  see  Receiving  Stolen  Goods. 
Riot,  see  Riots. 
Robbery,  see  Robbery. 
Seduction,  see  Seduction. 
Slander,  see  Libel  and  Slander. 
Treason,  see  Treason. 
Trespass,  see  Trespass. 
In  Equity,  see  Equity. 

In  Justice's  Court,  see  Justices  of  the  Peace. 
In  Particular  Action  or  Proceeding  : 

Adjusting  Loss  Under  Policy,  see  Fire  Insurance,  and  Other  Insurance 
Titles. 

Administration  Suit,  see  Executors  and  Administrators. 

Affidavit  of  Illegality,  see  Executions. 

Assault  or  Battery,  see  Assault  and  Battery. 

Assumpsit,  see  Assumpsit,  Action  of. 

Attachment,  see  Attachment. 

Attachment  For  Rent,  see  Landlord  and  Tenant. 
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For  Matters  Relating  to  —  {continued) 
Party  —  {continued) 

In  Particular  Action  or  Proceeding  —  {continued) 
Audita  Querela,  see  Audita  Qukkkla. 
Bankruptcy  Proceedings,  see  Bankkuptcy. 
Bastardy  Proceedings,  see  Bastards. 
Bill  of  Discovery,  see  Discovkky. 
Boundary  Proceedings,  see  Boundakiks. 
Case,  see  Case,  Action  on. 

Condemnation  Proceeding,  see  Eminent  Domain. 
Contempt  Proceeding,  see  Contempt. 
Contribution,  see  Contkibution. 
Covenant,  see  Covenant,  Action  of. 
Creditor's  Suit,  see  Creditoks'  Suits. 
Debt,  see  Debt,  Action  of. 
Detinue,  see  Detinue. 
Discovery,  see  Discovery. 

Distress  Proceedings,  see  Landlord  and  Tenant. 
Divorce,  see  Divorce. 
Ejectment,  see  Ejectment. 
Election  Contest,  see  Elections. 
Enforcement  of : 

Forfeitures  For  Violation  of  Customs  Laws,  see  Customs  Duties. 

Ground-Rents,  see  Ground-Rents. 

Legacy  Charged  on  Estates,  see  Wills. 

Pledge,  see  Pledges. 
False  Imprisonment,  see  False  Imprisonment. 
For  Abatement  of  Liquor  Nuisance,  see  Intoxicating  Liquors. 
For  Abuse  of  Process,  see  Process. 
For  Account,  see  Accounts  and  Accounting. 
For  Accounting  by ; 

Assignee,  see  Assignments  For  Benefit  of  Creditors. 

Executor  or  Administrator,  see  Executors  and  Administrators. 

Guardian,  see  Guardian  and  Ward. 

Partnership,  see  Partnership. 

Trustee,  see  Trusts. 
For  Alienation  of  Affections,  see  Husband  and  Wife. 
For  Annulment  of  Marriage,  see  Marriage. 
For  Appointment  or  Removal  of  : 

Guardian,  see  Guardian  and  Ward. 

Receiver,  see  Receivers. 

Trustee,  see  Trusts. 
For  Breach  of : 

Contract,  see  Contracts. 

Covenant,  see  Covenants. 

Marriage  Contract,  see  Breach  of  Promise  to  Marry. 
For  Bringing  Pauper  into  Jurisdiction,  see  Paupers. 
For  Cancellation  of  Instrument,  see  Cancellation  of  Instruments. 
For  Causing  Death,  see  Death. 

rorcil)le  Entry  and  Detainer,  see  Forcible  Entry'  and  Detainer. 
For  Collection  of : 

School  Tax,  see  Schools  and  School-Districts. 

Tax,  Generally,  see  Taxation. 

Toll,  see  Canals  ;  Toll- Roads. 
For  Conspiracy,  see  Consptkacy. 
For  Contribution,  see  Contribution. 


PARTIES 


[30  Cye.]  15 


For  Matters  Relating  to  —  {continued) 
Party  —  {continued^ 

In  Particular  Action  or  Proceeding  —  {continued) 
Por  Damages : 

Against  Telegraph  or  Telephone  Companies,  see  Telegkaphs  and 

Telephones. 
For  Collision,  see  Collision. 
For  Eviction,  see  Landlord  and  Tenant. 
For  Deceit,  see  Fkaud. 

For  Deficiency  on  Foreclosure,  see  Mortgages. 

For  Discovery  of  Assets,  see  Executors  and  Administrators. 

For  Dissolution  of  Partnership,  see  Partnership. 

For  Distribution  of : 

Assigned  Estate,  see  Assignments  For  Benefit  of  Creditors. 

Proceeds  or  Surplus  on  Foreclosure,  see  Mortgages. 
For  Dower,  see  Dower. 
For  Duties,  see  Customs  Duties. 
For  Enticing  Away  Child,  see  Parent  and  Child. 
For  Equitable  Relief  Against  Judgment,  see  Judgments. 
For- Establishment  of : 

Drain,  see  Drains. 

Private  Road,  see  Private  Roads* 
For  Foreclosure  of : 

Mortgage,  see  Chattel  Mortgages  ;  Mortgages. 

Railroad  Mortgage  or  Lien,  see  Railroads. 
For  Fraud,  see  Fraud. 
For  Infringement  of : 

Copyright,  see  Copyrights.  J 

Patent,  see  Patents. 

Trade-Mark,  see  Trade-Marks  and  Trade-Names. 
For  Injunction,  see  Injunctions. 
For  In  juries : 

By  Railroad,  see  Carriers  ;  Railroads. 
By  Servant,  see  Master  and  Servant. 
By  Street  Railroad,  see  Street  Railroads. 
Caused  by : 

Defective  Bridge,  see  Bridges. 
Defect  or  Obstruction  in  : 

Highway,  see  Streets  and  Highways. 
Street,  see  Municipal  Corporations. 
Fire,  see  Municipal  Corporations  ;  Negligence  ;  Railroads. 
Flowage,  see  Waters. 
Motor  Yehicle,  see  Motor  Vehicles. 
Obstruction  of  Navigation,  see  Navigable  Waters. 
To  Animals,  see  Animals. 
To  Crop,  see  Crops. 
To  Easement,  see  Easements. 
To  Live-Stock,  see  Animals  ;  Carriers. 
To  Servant,  see  Master  and  Servant. 
For   Insurance   Benefits,  see    Life   Insurance  ;    Mutual  Benefit 

Insurance  ;  and  Particular  Insurance  Titles. 
For  Malicious  Attachment  or  Prosecution,  see  Malicious  Prosecution. 
For  Negligence,  see  Negligence. 

For   Payment    and    Distribution    of    Estate,   see   Executors  and 

Administrators. 
For  Penalt}^,  see  Penalties. 

For  Reformation  of  Instrument,  see  Reformation  of  Instruments. 
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For  Matters  Relatiiig  to  —  {continued) 
Party  —  {contimied ) 

In  Particular  Action  or  Proceeding:  —  {continued) 
For  Kent,  see  Landlord  and  Tenant. 

For  Rescission  of  Contract,  see  Contkaots;   Sales;   Vendoe  and 

Puhciiaskr. 
For  Reward,  see  Reward. 
For  Sale  of  : 

Estate,  see  Executoks  and  Administuators. 

Land  For : 

Assessment,  see  Municipal  Corporations. 
Non-Payment  of  Tax,  see  Taxation. 

Trust  Pi-i>|)erty, see  Trusts. 

Ward's  Estate,  see  Guardian  and  Ward. 
For  Salvage,  see  Salvage. 

For  Separate  Maintenance,  see  Husband  and  Wife. 

For  Services  or  Earnings  of  Cliild,  see  Parent  and  Child. 

For  Slander  of  Title,  see  Libel  and  Slander. 

For  Specific  Performance,  see  Specific  Performance. 

For  Taking  Property  For  Public  Purposes,  see  Eminent  Domain. 

For  Tort,  in  General,  see  Torts. 

For  Trespass  by  Animals,  see  Animals. 

For  Unfair  Competition,  see  Trade-Marks  and  Trade-Names. 

For  Unlawful  Detainer,  see  Forcible  Entky  and  Detainee. 

For  Violation  of  Usury  Laws,  see  Usury. 

For  Wages,  see  Master  and  Servant. 

For  Waste,  see  Waste. 

For  Wharfage,  see  Wharves. 

For  Work  and  Labor,  see  Work  and  Labor. 

For  Wrongful : 

Attachment,  see  Attachment. 
•  Execution,  see  Executions. 
Garnishment : 

In  General,  see  Garnishment. 

Against  Foreign  Corporation,  see  Foreign  Coepokations. 
Habeas  Corpus,  see  Habeas  Corpus. 
In  Admiralty,  see  Admiralty. 
In  Aid  of  Execution,  see  Executions. 
In  Equity : 

Generally,  see  Equity. 

To  Enforce  Judgment,  see  Judgments. 
Inquisition  of  Insanity,  see  Insane  Persons. 
Insolvency  Proceeding,  see  Insolvency. 
Interpleader,  see  Interpleader. 
Libel  or  Slander,  see  Libel  and  Slander. 
Malicious  Prosecution,  see  Malicious  Prosecution. 
Mandamus,  see  Mandamus. 
Money  Lent,  see  Money  Lent. 
Money  Paid,  see  Money  Paid. 
Money  Received,  see  Money  Received. 
Motion,  see  Motions  ;  Pleading. 
Ne  Exeat,  see  Ne  Exeat. 
Negligence,  see  Negligence. 

On  Account  Stated,  see  Accounts  and  Accounting. 
On  Assigned  Claim,  see  Assignmen'i's. 
On  Pill  or  Note,  see  Commercial  I'apee. 
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For  Matters  Relating  to  —  {eontinued) 
Party  —  {continued) 

In  Particular  Action  or  Proceeding  —  {continued) 
On  Bond  : 

Generally,  see  Bonds. 

Administration  Bond,  see  Executors  and  Administrators. 

Appeal-Bond,  see  Appeal  and  Error. 

Arbitration  Bond,  see  Arbitration  and  Award. 

Assignees'  Bonds,  see  Assignments  For  Benefit  of  Creditors. 

Attaclnnent  Bond,  see  Attachment. 

Bail  Bond,  see  Bail. 

Bond  For  Support,  see  Bastards. 

Bond  of  Clerk  of  Court,  see  Clerks  of  Courts. 

Bond  of  County  OfKcer,  see  Counties. 

Bond  of  Municipal  Officer,  see  Municipal  Corporations. 

Bond  of  Public  Officer,  see  Officers. 

Bond  of  Sheriff  or  Constable,  see  Sheriffs  and  Constables. 

Cost  Bond,  see  Costs. 

County  Bond,  see  Counties. 

Delivery  Bond,  see  Executions. 

Forthcoming  Bond,  see  Executions. 

Guardian's  Bond,  see  Guardian  and  Ward. 

Injunction  Bond,  see  Injunctions. 

Municipal  Bond,  see  Municipal  Corporations. 

Replevin  Bond,  see  Replevin. 
On  Book  Account,  see  Accounts  and  Accounting. 
On  Book -Debt,  see  Accounts  and  Accounting. 
On  Contract: 

For  Sale,  see  Sales  ;  Vendor  and  Purchaser, 

Of  Indemnity,  see  Indemnity. 

Of  Suretyship,  see  Principal  and  Surety. 
On  Guaranty,  see  Guaranty. 

On  Insurance  Policy,  see  Fire  Insurance  ;  Life  Insurance  ;  Marine 

Insurance;  and  Particular  Insurance  Titles. 
On  Judgment,  see  Judgments. 

On  or  Relating  to  Lost  Instrument,  see  Lost  Instruments. 

On  Recognizance,  see  Recognizances. 

On  Subscription,  see  Subscriptions. 

On  Undertaking,  see  Undertakings. 

Partition,  see  Partition. 

Probate  Proceeding,  see  Wills. 

Proceeding  Under  Civil  Damage  Laws,  see  Intoxicating  Liquors. 
Prohibition,  see  Prohibition. 
Quieting  Title,  see  Quieting  Title. 
Quo  Warranto,  see  Quo  Warranto. 
Relating  to  : 

Assignment  For  Creditors,  see  Assignments  For  Benefit  of  Creditors. 
Carriage,  see  Carriers  ;  Shipping. 
Fixture,  see  Fixtures. 
Gift,  see  Gifts. 

Mining  Claim,  see  Mines  and  Minerals. 

Nuisance,  see  JSTuisances. 

Party-Wall,  see  Party- Walls. 

Water- Rights,  see  Navigable  Waters  ;  Waters. 

Wills,  see  Wills. 
Replevin,  see  Replevin. 
Review,  see  Review. 
[2] 
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Tor  Matters  Relatiticr  to  —  {continued) 
Party  —  {continued) 

In  Particular  Action  or  Proceeding  —  {continued) 
Scire  Facias  : 

Generally,  see  Scire  Facias. 

To  Revive  Judgment,  see  Judgments. 
Seduction,  see  Seduction, 
Sequestration  Proceeding,  see  Sequestration. 
Supersedeas,  see  Supersedeas. 
Supplementary  Proceedings,  see  Executions; 
To  Compel : 

Erection  of  Partition  Fence,  see  Fences. 

Release  or  Satisfaction  of  Mortgage,  see  Mortgages. 

Satisfaction  of  Judgment,  see  Judgments. 

Support  of  Child,  see  Parent  and  Child. 
To  Confirm  or  Try  Tax  Title,  see  Taxation. 
To  Construe  Will,  see  Wills. 

To  Determine  Custody  of  Child,  see  Parent  and  Child. 
To  Determine  or  Establish  : 
Priority : 

Between  Executions,  see  Executions, 

Of  Judgment  Lien,  see  Judgments. 

Of  Mortgage,  see  Mortgages. 
Right  to  Office,  see  Quo  Warranto. 
To  Enforce : 

Assessment  For  Drain,  see  Drains. 
Claim  Against : 

Estate,  see  Executors  and  Administrators. 

Homestead,  see  Homesteads. 
Forfeiture,  see  Forfeitures, 
Homestead  Right,  see  Homesteads. 
Liability : 

Against  Wife's  Separate  Estate,  see  Husband  and  Wife. 
Stock-Holder's  Liability,  see  Corporations. 
Lien  : 

Agricultural  Lien,  see  Agriculture. 

Attorney's  Lien,  see  Attorney  and  Client. 

Landlord's  Lien,  see  Landlord  and  Tenant. 

Lien  on  Logs,  see  Logging. 

Maritime  Lien,  see  Maritime  Liens. 

Mechanic's  Lien,  see  Mechanics'  Liens. 

Payment  of  Subscription,  see  Corporations  ;  Subscriptions. 

Penalty  in  General,  see  Penalties. 

Right  of  Subrogation,  see  Subrogation, 

Rights  of  Parties  to  Gambling  Contracts,  see  Gaming, 

Trust,  see  Charities  ;  Trusts, 
To  Escheat  Property,  see  Escheat, 
To  Establisli : 

Alter,  or  Yacate  Street  or  Highway,  see  Municipal  Corporations  ; 

Streets  and  Highways. 
Or  Determine  Claims  by  Third  Persons,  see  Attachment  ;  Executions  ; 

Garnishment, 
Trust,  see  Trusts, 
To  Foreclose  Mortgage,  see  Mortgages. 

To  Marshal  Assets  and   Securities,  see  Marshaling   Assets  and 
Securities. 
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For  Matters  Relating  to  —  {continued) 
Party  —  {pontinued) 

In  Particular  Action  or  Proceeding  —  {continued) 
To  Open  or  Vacate : 

Accounting  and  Settlement  of  Executor  or  Administrator,  see  Execu- 
tors AND  Administrators. 
Mortgage  Foreclosure,  see  Mortgages. 

Sale  by  Order  of  Court,  see  Executors  and  Administrators  ;  Judicial 
Sales. 

To  Procure  Removal  of  Cause,  see  Removal  of  Causes. 
To  Quash  Process,  see  Attachment  ;  Executions  ;  Process. 
To  Recover : 

Bank  Deposit,  see  Banks  and  Banking. 

Compensation  For  Improvements,  see  Improvements. 

Dividends,  see  Corporations. 

For  Support  of  Pauper,  see  Paupers. 

Tax  Paid,  see  Internal  Revenue  ;  Taxation. 
To  Redeem  From : 

Execution  Sale,  see  Executions. 

Foreclosure  Sale,  see  Chattel  Mortgages  ;  Mortgages. 

To  Remove  Executor  or  Administrator,  see  Executors  and  Adminis- 
trators. 

To  Restore  Record,  see  Records. 

To  Restrain  : 

Acts  of  Trade  Union  or  Its  Members,  see  Conspiracy  ;  Injunctions  ; 

Labor  Unions. 
Enforcement  of  Tax,  see  Taxation. 

Foreclosure,  see  Mortgages.  i 
Nuisance,  see  Nuisances. 
Unlawful  Combination,  see  Monopolies. 
To  Set  Aside : 

Assignment,  see  Assignments  For  Benefit  of  Creditors. 

Award,  see  Arbitration  and  Award. 

Fraudulent  Conveyance,  see  Fraudulent  Conveyances, 

Sale  Under  Power,  see  Mortgages. 
To  Vacate : 

Assessment,  see  Municipal  Corporations. 

Execution  Sale,  see  Executions. 
Trespass,  see  Trespass. 

Trespass  to  Try  Title,  see  Trespass  to  Try  Title. 
Trover,  see  Trover  and  Conversion. 
Under  Indian  Depredation  Act,  see  Indians. 
Use  and  Occupation,  see  Use  and  Occupation. 
Work  and  Labor,  see  Work  and  Labor. 
Writ  of  Assistance,  see  Assistance,  Writ  of. 
Writ  of  Entry,  see  Entry,  Writ  of. 
Intervening,  see  Pleading. 

Joint  or  Separate  Plea  or  Answer  by,  see  Pleading. 
Judgment  and  Relief  in  Favor  Of  or  Against : 

In  General,  see  Attachment  ;  Creditors'  Suits  ;  Equity  ;  Execu- 
tors AND  Administrators  ;  Judgments  ;  Justices  of  the  Peace  ; 
Mechanics'  Liens  ;  Mortgages. 

In  Injunction  Proceedings,  see  Injunctions. 

On  Appeal  or  Error,  see  Appeal  and  Error. 

On  Certiorari,  see  Certiorari. 

On  Habeas  Corpus,  see  Habeas  Corpus. 

On  Mandamus,  see  Mandamus. 
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For  Matters  Relating  to  —  {continued) 
Party  —  (continued^ 

Jurisdiction  of,  Affecting  IJs  Pendens,  see  Lis  Pendens. 
Liable  For,  or  Entitled  To,  Exemplary  Damages,  see  Damages. 
New  Trial  as  to  One  or  More  of  Several,  see  New  Tkial. 
On  Application  For : 

Change  of  Venue,  see  Venue. 
Dismissal,  see  Dismissal  and  Nonsuit. 

Distribution  of  Money  Deposited  in  Court,  see  Deposits  in  Court. 

Motion,  see  Motions. 

New  Trial,  see  New  Trial. 

Order  of  Deposit,  see  Deposits  in  Court. 
Opinion  of  Based  on  Conversation  With,  see  Juries. 
Political,  see  Elections. 
Presence  of,  at  Trial,  see  Trial. 
Relationship  of  Juror  to,  see  Juries. 
Remedy  For : 

Defect  of,  see  Pleading, 

Misjoinder  of,  see  Pleading. 

Misnomer  of,  see  Pleading. 

Non-Joinder  of,  see  Pleading. 
Removal  of  Cause  by  One  or  More  of  Several,  see  Removal  of  Causes. 
Review  by,  see  Appeal  and  Error;  Rpdview. 
Right  of,  to  Confront  Witness,  see  Criminal  Law;  Trial. 
Right  or  Liability  as  to  Costs,  see  Costs. 
Service  of  Process  on,  see  Courts  ;  Process. 
Stipulation  by,  see  Courts  ;  Stipulations. 
Substitution  of  or  Striking  Out,  see  Pleading. 
Testimony  of,  see  Accounts  and  Accounting  ;  Evidence. 
To  Particular  Instrument  or  Transaction  : 

Accord  and  Satisfaction,  see  Accord  and  Satisfaction. 

Account  Stated,  see  Accounts  and  Accounting. 

Agreement  to  Arbitrate,  see  Arbitration  and  Award. 

Apprenticeship,  see  Apprentices. 

Assignment,  see  Assignments. 

Award,  see  Arbitration  and  Award. 

Bet,  see  Gaming. 

Bill  or  Note,  see  Commercial  Paper. 
Bond : 

Generally,  see  Bonds. 

Appeal-Bond,  see  Appeal  and  Error  ;  Justices  of  the  Peace. 

Claim  Bond,  see  Executions. 

Deliverv  Bond,  see  Attachment. 

Guardianship  Bond,  see  Guardian  and  Ward. 

Injunction  Bond,  see  Injunctions. 
Compromise  and  Settlement,  see  Compromise  and  Settlement. 
Contract,  see  Contracts. 
Contract  of : 

Agency,  see  Principal  and  Agent. 

Indemnity,  see  Indemnity. 

Instrument  Altered,  see  Alterations  of  Instruments. 

Insurance,  see  Fire  Insurance  ;  Life  Insurance  ;  Marine  Insurance  ; 

and  Particular  Insurance  Titles. 
Marriage,  see  Marriage. 
Sale,  see  Sales  ;  Vendor  and  Purchaser. 
(IsuriouR  Contract,  see  Usury. 
Coi'[)orate  Charter,  see  Coiti'oKATioNS. 
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For  Matters  Relating  to  —  {continued) 
Party  —  {continued) 

To  Particular  Instrument  or  Transaction  —  {continued) 
Covenant,  see  Covenants. 

Creation  and  Execution  of  Power,  see  Powers. 
Deed,  see  Deeds. 

Gambling  Transaction,  see  Gaming. 

Game,  see  Gaming. 

Gift,  see  Gifts. 

Guaranty,  see  Guaranty. 

Lease,  see  Landlord  and  Tenant. 

Lien  Claim  of  Mechanics,  see  Mechanics'  Liens. 

Mortgage,  see  Chattel  Mortgages  ;  Mortgages. 

Pledge,  see  Pledges. 

Release,  see  Release. 

Submission  to  Arbitration,  see  Arbitration  and  Award„ 

Subscription,  see  Subscriptions. 

Tax-Deed,  see  Taxation. 

Tender,  see  Tender. 

Trust,  see  Trusts. 

Will,  see  Wills. 
To  Whom  Jurisdictional  Amount  Applies,  see  Courts. 
Transfer  or  Devolution  of  Right,  Title,  or  Interest  of,  as  Ground  of 

Abatement,  see  Abatement  and  Revival. 
Yeritication  of : 

Account  by,  see  Accounts  and  Accounting. 

Pleading  by,  see  Equity  ;  Pleading. 
Who  May  Submit  Controversy,  see  Submission  of  Controversy. 

I.  WHO  MAY  BE  A  PARTY  PLAINTIFF.^ 

A.  In  GeneraL  It  is  a  broad  but  classic  statement  in  our  books  that  "  as  the 
law  grants  redress  for  all  injuries  and  gives  a  remedy  for  every  kind  of  right,  so 
it  is  open  to  all  kinds  of  persons  and  none  are  excluded  from  bringing  an  action."  ^ 
This  general  principle,  however,  is  subject  to  important  limitations.  Three  things 
in  the  main  are  requisite  for  a  successful  stand  as  party  plaintiff  in  a  litigated 
case :  (1)  The  action  must  be  brought  in  the  name  of  one  possessing  a  legal 
entity.^  (2)  The  person  appearing  as  plaintiff  must  have  and  show  an  existing 
remedial  interest  in  the  cause  of  action  asserted.*  (3)  If  the  action  shall  be  proof 
against  a  possible  dilatory  objection,  plaintiff  must  have  a  legal  capacity  to  sue.^ 

B.  The  Requisites  Speeifically  Considered  —  l.  Requisite  of  Legal  Entity 
—  a.  Statement  of  Rule.  A  civil  action  can  be  maintained  only  in  the  name  of 
a  person  in  law  —  an  entity  which  the  law  of  the  forum  can  recognize  as  capable 
of  possessing  and  asserting  a  right  of  action.® 

b.  DifFerent  Forms  of  Legal  Entity  —  (i)  In  General.    The  common  law 


1.  In  actions  against  particular  classes  of 
parties  see  cross-references,  supra,  p.  8  et  seq. 

In  particular  actions  or  proceedings  see 
cross-references,  supra,  p.  8  et  seq. 

2.  Bacon  Abr.  "Actions,"  B. ;  Dicey  Par- 
ties, Rule  1.  See  also  Coke  Litt.  128. 

3.  See  infra,  I,  B,  1. 

4.  See  infra,  I,  B,  2. 

5.  See  infra,  I,  B,  3. 

6.  Alabama. —  Moore  v.  Burns,  60  Ala. 
269.  Compare  Simmons  v.  Titche,  102  Ala. 
317,  14  So.  786,  applying  the  rule  as  to 
parties  in  an  action  to  enforce  a  claim  in 
favor  of  a  partnership. 


Georgia. —  Western,  etc.,  R.  Co.  v.  Dalton 
Marble  Works,  122  Ga.  774,  50  S.  E.  978. 

Indiana. —  Hughes  v.  Walker,  4  Blackf.  50. 

Iowa. —  The  Pembinaw  v.  Wilson,  1 1  Iowa 
479. 

Michigan. —  Detroit  Schuetzen  Bund  v.  De- 
troit Agitations  Verein,  44  Mich.  313,  6  N.  W. 
675,  38  Am.  Rep.  270. 

Minnesota. — St.  Paul  Typothetse  v.  St.  Paul 
Bookbinders'  Union  No.  37,  94  Minn.  351,  102 
N.  W.  725;  Columbus  v.  Monti,  6  Minn. 
568. 

Nevada. —  Mexican  Mill  v.  Yellow  Jacket 
Silver  Min.  Co.,  4  Nev.  40,  97  Am.  Dec.  510. 

[I,  B,  1,  b,  (l)] 
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knew  only  two  kinds  of  persons  in  law,  the  natural  person,  and  the  artificial 
person  or  corporation^  Under  modern  statutes  perrnittin<^  an  action  to  be 
brought  in  tlie  name  of  an  unincorporated  association,  a  third  class  must  l>e  added, 
the  class  of  the  quasi-artiticial  person.^  Unless  the  would-be  plaintiff  comes  within 
one  or  the  other  of  these  three  classes,  the  action  as  brought  is  a  nullity.'^ 

(ii)  Natural  Peuhon  ah  Plaintiff — (a)  JiuLe  in  General.  As  a  i-ule 
every  natural  person  has  a  legal  entity,  and  as  such  may  appear  as  party  plaintiff. 
The  rule  holds  whether  the  natural  person  is  citizen  or  alien,  sane  or  insane,  adult 
or  rainor.^"  If  an  adult  or  a  minor,  or  if  a  married  woman  under  common-law 
disabilities,  plaintiff  may  indeed  be  without  capacity  to  sue;  but  lack  of  capacity 
to  sue  is  essentially  different  from  lack  of  legal  entity.  At  most  the  lack  of 
capacity  is  ground  only  for  a  dilatoi'y  objection  at  the  threshold." 

(b)  Exception  to  Rule  j  Civil  Death —-{1)  In  Gunekal.  To  the  rule  that 
every  natural  person  has  a  legal  entity  as  party  plaintiff,  tliere  was,  in  the  earlier 
common  law,  a  notal)le  exception,  which  still  influences  our  legal  doctrine.  A 
person  in  natural  life  might  yet,  through  the  doctrine  of  civil  death,^'^  be  deemed 
to  be  dead  in  law.  When  this  occurred  he  had  no  longer  an  entity  which  the 
courts  could  recognize.'^  Of  the  different  forms  of  civil  death  at  common  law  — 
banishment  from  or  abjuration  of  the  realm,  entering  into  religion  and  becoming 
a  monk  professed,  conviction  of  felony  — only  one  now  raises  a  possible  question 
in  the  doctrine  of  parties  to  action  :  May  a  convict  ajjpear  as  party  plaintiff  ? 

(2)  Convict  as  Plaintiff  —  (a)  Rule  at  Common  Law.  Lord  Coke  was  clear 
that  "  besides  men  attainted  in  a  praemunire,  every  person  tha,t  is  attainted  of 
high-treason,  petit-treason,  or  felony,  is  disabled  to  bring  any  action;  for  he  is 
extra  legevi  positus,  and  is  accounted  in  law  civiliter  mortuusy  As  late  as 
1820  Cliancellor  Kent  was  of  the  opinion  that  a  similar  rule  prevailed  in  America.'''' 
When,  however,  the  question  came  before  him  for  decision,  he  held  that  a  con- 
viction of  felony,  even  with  a  sentence  to  life  imprisonment,  did  not  of  itself 
cause  civil  death  at  common  law.'^  A  felon's  disability  to  appear  as  plaintiff  was 
due  rather  to  the  forfeiture  of  his  estate,  resulting  in  a  lack  of  a  remedial  interest 
in  the  cause  of  action.'^  It  follows  on  principle,  and  it  has  been  so  held,  that 
where  tliere  is  no  forfeiture  of  estate  for  felony,  the  felon  can  still  appear  as. 
plaintiff  in  his  own  name,  unless  some  statute  forbids.^" 


7.  "  The  orthodox  doctrine  of  the  common 
law,  which  recognizes  only  individuals  and 
corporations  as  entities,  undoubtedly  lags  far 
behind  the  ordinary  conceptions  of  laymen." 
15  Harv.  L.  Rev.  311. 

8.  Western,  etc.,  R.  Co.  v.  Dalton  Marble 
Works,  122  Ga.  774,  775,  50  S.  E.  978,  where 
it  is  said :  "  The  plaintiff  or  the  defendant 
may  be  a  natural  or  an  artificial  person,  or  a 
quasi-artificial  person,  such  as  a  partnership." 

9.  See  more  fully  infra,  I,  B,  1,  c. 

10.  See  Aliens,  2  Cyc.  107;  Infants,  22 
Cyc.  627;  Insane  Persons,  22  Cyc.  1222  et 
seq. 

11.  See  infra,  I,  B,  3. 

12.  See  Civil  Death,  7  Cyc.  154. 

13.  Coke  Litt.  130a.  See  Baltimore  v. 
Chester,  53  Vt.  315,  319,  38  Am.  Rep.  677, 
where  Vcazey,  J.,  remarked :  "  The  term  civil 
deatli,  as  used  in  the  books,  seemed  to  involve, 
first,  a  total  extinction  of  the  civil  rights  and 
relations  of  tlie  party.  .  .  .  Second,  an  in- 
ca[)acily  to  hold  ])ropcrty,  or  to  sue  in  the 
king's  courts,  attended  with  forfeiture  of  the 
estate  and  corruption  of  blood;  and  tlie  king 
took  the  property  to  tlie  exclusion  of  the 
heirs."  See  farther  Civil  Death,  7  Cyc.  154, 
and  cases  there  cited. 

[I,  B,  1,  b,  (I)] 


14.  See  Newsome  v.  Bowyer,  3  P.  Wms.  37,, 
24  Eng.  Reprint  959 ;  1  Blackstone  Comm. 
132;  1  Minor  Inst.  35. 

15.  See  infra,  I,  B,  1,  b,  (ii),  (b),  (2). 

16.  Coke  Litt.  130a.  See  also  Convicts, 
9  Cyc.  871;  and  19  Cyc.  101. 

17.  Troup  V.  Sherwood,  4  Johns.  Ch» 
(N.  Y.)  228,  248. 

18.  Platner  v.  Sherwood,  6  Johns.  Ch. 
(N.  Y.)  118. 

19.  See  infra,  I,  B,  2. 

20.  Willingham  v.  King,  23  Fla.  478,  2  So. 
851;  Dade  Coal  Co.  v.  Haslett,  83  Ga.  54», 
550,  10  S.  E.  435  (where  Blandford,  J.,  re- 
marks :  "  We  are  aware  that  at  the  common 
law,  when  one  was  convicted  of  felony  or 
treason,  he  forfeited  all  his  rights  of  citi- 
zenship, and  that  he  was  deemed  to  be  civi- 
liter mQrtuus;  but  as  these  consequences  do 
not  follow  in  this  State  by  conviction  of 
felony,  it  would  seem  that  he  might  maintain 
an  action  for  the  injuries  he  received,  even 
though  at  'tlie  time  of  receiving  the  same  ha 
was  a  felon  and  in  confinement");  Kenyon 
V.  Saunders,  18  R.  T.  590,  591,  30  Atl.  470, 
2(!  L.  R.  A.  232  (wliere  Stines,  J.,  remarks: 
"  ITiidoubtedly  under  tlie  common  law  of  Eng- 
land a  person  convicted  of  a  felony  could  not 
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(b)  Civil  Death  as  a  Statutoky  Disability.  Although  Lord  Coke's  doctrine 
that  a  convict  has  no  standing  as  party  plaintiff  has  been  generally  rejected  by 
American  courts  as  a  rule  of  onr  common  law,  it  has  had  a  partial  survival  in  our 
statute  law.  Express  enactments  in  several  states  declare  that  a  person  convicted 
of  felony  and  sentenced  to  imprisonment  for  life  shall  be  deemed  and  taken  to  be 
civilly  dead.^^  One  effect  of  such  legislation,  it  would  seem,  is  to  disable  the  con- 
vict from  appearing  as  plaintiff  in  the  courts  of  the  state  having  such  a  statute, 
and  this,  irrespective  of  the  question  whether  the  convict  is  in  confinement  or 
has  escaped.^ 

(3)  ExTEATERKiTOKiAL  Effect.  Civll  death,  whether  by  common  law  or  by 
statute,  exists  as  a  penal  effect.  On  general  principles  the  resulting  disability  is 
not  recognized  in  the  courts  of  another  nation.^  And  the  rule  prevails,  it  has 
been  held,  as  between  the  states  of  the  Union.^^ 

(ill)  Artificial  Person  as  Plaintiff — (a)  In  General.  —  (1)  Power  to 
Sue  in  Corporate  Name.  As  a  rule  any  existing  corporation  may  come  into 
court  as  party  plaintiff  in  its  corporate  nanie.^^  This  power,  although  often 
expressly  declared  by  the  charter  of  the  corporation,  by  general  statute,  or  by  a 
state  constitution,^  exists  as  one  of  the  incidental  powers  of  a  corporation  at  com- 
mon law.^^  It  is  assimilated,  in  the  main,  to  the  ability  of  a  natural  person  to 
appear  as  party  plaintiff.^^ 

(2)  No  Power  to  Sue  in  Names  op  Individuals  Composing.  As  a  person  in 
law,  the  corporation  is  distinct  from  all  the  individuals  composing  it.^**  Not  only 
may  the  corporation  appear  as  plaintiff  in  the  corporation  name,  but  a  cause  of 
action  belonging  to  the  corporation  cannot  as  a  rule  be  asserted  in  any  other 
name ;  if  asserted  in  the  names  of  all  the  stock-holders  the  action  fails.^^ 

(3)  When  Power  to  Appear  as  Plaintiff  Is  Lacking.  A  corporation,  how- 
ever, has  only  the  powers  which  are  granted  it,  expressly  or  by  inference.  It 
sometimes  happens,  although  rarely,  that  the  power  to  appear  as  a  party  plaintiff 
in  the  corporate  name  is  not  conferred  on  the  corporation.    This  may  arise  either 


maintain  an  action.  This  rule  was  founded 
upon  the  reason  that  as  the  conviction  worked 
a  forfeiture  of  goods  to  the  crown,  he  had 
no  longer  any  property  to  sue  for.  But  under 
our  law,  R.  I.  Pub.  St.  c.  248,  §  34,  no  con- 
viction or  sentence  for  any  offence  whatsoever 
works  a  forfeiture  of  estate.  The  reason  for 
the  common  law  rule  does  not  here  exist, 
and  an  enforcement  of  it  might  practically 
work  a  forfeiture  of  estate.  ...  A  convict 
is  neither  civilly  dead,  nor  deprived  of  his 
rights  of  property;  and,  if  this  be  so,  he 
should  be  entitled  to  enforce  such  right  when 
it  is  necessary  to  do  so  ") . 

21.  See  supra,  I,  B,  1,  b,  (ii),  (b),  (2), 
(a). 

22.  See  Convicts,  9  Cyc.  872,  and  cases 
there  cited. 

23.  Beck  v.  Beck,  36  Miss.  72.  But  the 
objection  under  such  a  statute  has  been 
deemed  to  be  merely  dilatory,  in  suspension 
of  the  convict's  action  until  the  disability  is 
removed.    See  Beck  v.  Beck,  supra. 

24.  "A  criminal  sentence  of  attainder  in 
the  courts  of  one  sovereign,  although  it  there 
creates  a  personal  disability  to  sue  does  not 
carry  the  same  disability  with  the  person  into 
other  countries."  Story  Conflict  Laws,  §  620. 

25.  Wilson  v.  King,  59  Ark.  32,  26  S.  W. 
18,  23  L.  E.  A.  802,  where  K,  who  had  been 
convicted  of  a  capital  oifense  and  sentenced 
to  death  in  Tennessee,  sued  in  his  own  name 
in  Arkansas;  and  it  was  held  even  if  the 


conviction  and  sentence  in  Tennessee  worked 
a  civil  death  there,  that  it  did  not  affect  K's 
right  to  sue  and  recover  in  Arkansas. 

26.  "  In  our  authorities  and  practice  the 
necessary  marks  of  legal  corporate  existence 
are  a  recognized  collective  name  (which  how- 
ever need  not  be  expressly  conferred  at  the 
outset),  and  capacity  to  sue,  and  to  do  other 
acts  in  the  law  in  that  name."  Williston's 
Wald's  Pollock  Contr.  12o.  And  see  Cokpo- 
batiO'NS,  10  Cyc.  149. 

27.  See  Corporations,  10  Cyc.  1332,  1333 
et  seq.,  and  cases  there  cited. 

28.  See  Corporations,  10  Cyc.  1331,  and 
cases  there  cited. 

29.  Since  the  days  of  Lord  Coke  the  word 
"  person "  in  a  statute  has  been  interpreted 
as  including  corporations  aggregate  when  they 
come  within  the  general  reason  and  design 
of  the  statute.  And  see  Corporations,  10 
Cyc.  149,  1332-1333,  and  cases  there  cited;  6 
Words  &  Phrases  5327.  See  also  Person, 
post,  p.  15zti. 

30.  Cabot  Bank  v.  Morton,  4  Gray  (Mass.) 
156,  159,  where  Shaw,  C.  J.,  says  that  it  is 
a  "  maxim,  too  familiar  to  everybody  to  re- 
quire being  formally  stated  and  explained, 
that  a  corporation  is  a  person  in  law,  dis- 
tinct from  all  the  members  composing  it." 

31.  Moore,  etc.,  Hardware  Co.  v.  Towers 
Hardware  Co.,  87  Ala.  206,  6  So.  41,  13  Am. 
St.  Rep.  23;  Gorham  v.  Gilson,  28  Cal.  479; 
Cutshaw  V.  Fargo,  8  Ind.  App.  691,  34  N.  E. 
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from  tlie  nature  of  the  corporation  it8elf,^'^or  because  the  legislature  has  expressly 
or  by  iieceswary  inference  declared  that  as  respects  a  given  corporation  the  faculty 
to  sue  shall  be  exercised,  not  by  the  coi'poration  but  by  or  in  tlie  name  of  some 
other  person,  as  by  certain  trustees.'*^ 

(b)  Foreign  Corporation  as  Plaintiff.  Although  a  corporation  is  a  mere 
creature  of  the  law,  the  fact  that  a  particular  corporation  claiming  as  plaintiff  in 
the  courts  of  a  state  has  not  been  created  by  the  laws  of  that  state  does  not  con- 
travene its  legal  entity  there.  A  foreign  corporation  may  have  a  standing  as 
plaintiff,  very  much  as  a  natural  person  who  is  an  alien."* 

(o)  Corporation  as  Plaintiff'  After  Expiration  of  Charter  —  ( 1 )  At  Common 
Law.  At  common  law  a  corporation  -which  has  completed  the  ])criod  fixed  by 
its  charter  or  the  general  law,  for  its  duration,  or  has  been  legally  dissolved  by 
judicial  decree  or  otherwise,  has  no  longer  a  legal  entity  which  the  court  can 
recognize.^^  The  effect  of  its  dissolution  is  comparable  to  the  effect  of  the  death 
of  a  natural  person.^^ 


376,  36  N.  E.  650;  Button  v.  Hoffman,  61  Wis. 
20,  20  N.  W.  667,  50  Am.  Rep.  131.  So,  where 
the  title  to  the  real  estate  of  an  incorjjorated 
religious  society  is  vested  in  the  corporation, 
although  under  the  control  of  the  trustees, 
proceedings  for  forcible  entry  and  detainer 
of  the  cliurch  edifice  should  ibe  in  the  name 
of  the  corporation,  and  cannot  be  sustained 
in  the  individual  names  of  the  trustees.  Peo- 
ple V.  Fulton,  11  N.  Y.  94. 

32.  See  Corporations,  10  Cyc.  1333,  and 
cases  there  cited. 

33.  Marsh  v.  Astoria  Lodge  No.  112,  I.  0. 
O.  F.  27  III.  421,  424,  where  Breese,  J.,  re- 
marks :  "  The  Grand  Lodge  can  sue  by  ex- 
press grant,  in  their  corporate  name.  The 
subordinate  lodges  cannot  so  sue.  They  must 
sue  and  be  sued,  in  the  name  of  the  trustees, 
and  in  no  other  mode  and  by  no  other  name. 
A  corporation  can  have  no  faculty  not  given 
by  the  act  creating  it.  The  faculty  of  suing 
is  a  most  important  one,  and  has  not  been 
specially  conferred,  and  since  it  has  been  di- 
rectly conferred  on  the  trustees  by  special 
grant,  it  cannot  be  claimed  as  incident  to  the 
corporation  under  the  general  power  conferred. 
Had  not  the  faculty  to  sue  been  conferred  on 
the  trustees,  then  indeed,  would  this  cor- 
poration have  had  the  right  to  sue  under 
the  grant,  in  the  sixth  section,  of  all  the 
powers  incident  to  corporations." 

34.  The  point  was  directly  raised  in  Mas- 
sachusetts as  late  as  1813,  in  Portsmouth 
Livery  Co.  v.  Watson,  10  Mass.  91.  Here  de- 
fendant, pleading  in  abatement,  contended 
that  as  a  corporation  was  entirely  indebted  to 
the  law  for  its  existence,  "  this  corporation, 
not  having  been  created  by  our  law,  can  have 
no  legal  existence  here,"  and  therefore  that 
the  action  should  have  been  brought  by  the 
members  of  the  corporation  in  their  private 
capacities  and  names  as  individuals.  The  court 
ruled  that  the  princi|)le  thus  suggested  was 
without  foundation.  Tlie  question  was  again 
raised  in  1843,  witli  reference  to  a  corporation 
created  by  the  laws  of  a  foreign  nntion.  See 
Britisli  American  Ijiind  (!(>.  v.  Ames,  6  Mete. 
(Mass.)  3')1.  See  also  Dutch  West-India  Co. 
V.  Van  Moses,  Str.  012  (wlicre  the  power  of 
a  foreign  corporation  to  appcur  as  plaintiff 
was   aflirnied,    it   appearing   that  plaintiffs 
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"  had  never  sued  by  this  name  before,  or 
ever  had  any  particular  name  given  them  by 
any  act  of  the  States;  but  upon  the  disso- 
lution of  an  old  West-India  company,  it  was 
declared,  that  there  should  be  still  a  general 
West-India  company,  the  members  of  which 
should  be  privileged  to  trade  to  the  West- 
Indies,  and  tliat  all  others  should  be  pro- 
hibited"); Henriques  v.  Dutch  West  India 
Co.,  2  Ld.  Raym.  1532;  and,  generally, 
Foreign  Corporations,  19  Cyc.  1314  et  seq., 
and  cases  there  cited. 

35.  See  Corporations,  10  Cyc.  1310,  1311, 
1314  et  seq.,  and  cases  there  cited.  Compare 
2  Kent  Comm.  307  note ;  Lindemann  v.  Rusk, 
125  Wis.  210,  104  N.  W.  119,  125.  See  also 
Clark  V.  American  Cannel  Coal  Co.,  165  Ind. 
213,  73  N.  E.  1083,  112  Am.  St.  Rap.  217 
[reversing  35  Ind.  App.  65,  72,  73  N.  E.  727]  ; 
MacRae  v.  Kansas  City  Piano  Co.,  69  Kan. 
457,  460,  77  Pac.  94;  Thompson  v.  MacFar- 
land,  29  Utah,  455,  82  Pac.  478. 

36.  MacRae  v.  Kansas  City  Piano  Co.,  69 
Kan.  457,  460,  77  Pac.  94,  where  it  is  said: 
"  The  dissolution  of  a  corporation  operates, 
as  to  it,  the  same  as  the  death  of  an  indi- 
vidual ;  all  its  powers,  prerogatives  and 
authority  —  its  life  —  ceased,  and  all  legal 
proceedings  then  pending  were  at  once  sus- 
pended. At  the  common  law  this  termination 
of  corporate  powers  became  so  radical  that 
a  corporate  debtor  was  entirely  discharged 
of  his  obligation,  and  all  actions  by  or  against 
it  were  at  once  and  forever  abated." 

Effect  in  equity  see  Kelly  v.  Rochelle,  ( Tex. 
Civ.  App.  1906)  93  S.  W.  164.  Here  a  cor- 
poration had  sued  in  equity  upon  an  equitable 
cause  of  action  which  could  survive  the  death 
of  plaintiff.  Pending  the  suit  the  corporation 
was  dissolved.  Thereafter  judgment  was 
rendered  in  its  favor.  The  president  and 
directors  of  the  corporation,  acting  as  ti'us- 
tees,  then  assigned  this  judgment  and  the 
original  cause  of  action  to  a  new  corporation. 
It  was  lield  that  as  the  suit  was  in  equity 
and  the  cavise  asserted  was  one  which  sur- 
vived, the  original  suit  did  not  upon  the  dis- 
solution of  the  corporation  abate  in  the  sense 
that  it  was  destroyed  and  became  absolutely 
dead,  but  that  it  was  "  only  suspended  for 
the  want  of  a  party  plaintiff,  subject  to  re- 
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(2)  By  Statute.  Bnt  by  statute  in  many  states,  and  sometimes  by  the  terms 
of  its  charter,  a  corporation  may  have  an  extension  of  legal  entity,  through  a  more 
or  less  limited  time,  for  the  purpose  of  winding  up  its  affairs.^^  At  the  expiration 
of  this  period,  however,  the  common-law  rule,  it  has  been  held,  comes  again  into 
effect,  and  the  corporation  is  then  without  further  standing  in  court  for  any  pur- 
pose.^^  A  like  result  follows,  it  has  also  been  held,  if  there  is  a  statute  extending 
the  time  within  which  the  defunct  corporation  may  act  but  this  statute,  from 
whatever  cause,  is  unconstitutioual.^^ 

(d)  De  Facto  Corporation  as  Plaintiff —  (1)  In  General.  If  a  corporation 
exists  de  facto,  although  not  de  jure,  the  question  of  its  legal  entity  can,  as  a  rule, 
be  raised  only  by  tlie  state.'"'  It  follows  that  a  mere  de  facto  corporation  has  still 
to  a  wide  extent  an  entity  as  party  plaintiff  which  the  courts  can  recognize.''^ 

(2)  Limits  of  the  Doctrine.  If,  however,  a  legal  entity  may  be  claimed  by 
a  corporation  de  facto  it  must  be  possible  for  this  body  to  be  a  corporation  de 
jure}^  A  further  limitation  is  sometimes  made.  Wlien  the  would-be  plaintiff 
appears  as  a  corporation  possessing  extraordinary  power,  as  the  power  of  eminent 
domain,  some  courts,"*^  but  not  all,'''*  have  held  that  an  existence  de  jure  is  essential 
to  the  maintenance  of  an  action. 

(e)  Body  Politic  as  Plaintiff.  A  nation,  a  state,  a  county,  is  a  person  in 
law,  and  as  such  may  come  within  the  cognizance  of  the  courts  as  a  party  plain- 


vival;  and  therefore  the  judgment  rendered 
.  .  .  was  not  void,  but  only  voidable." 

37.  See  Corpoeations,  10  Cyc.  1314,  1323, 
and  eases  there  cited.  Compare  Lindemann  v. 
Rusk,  125  Wis.  210,  104  N.  W.  119. 

38.  Accordingly  when  a  corporation  was 
created  in  1837  for  a  period  of  fifty  years,  and 
the  statutes  of  the  state  allowed  an  extension 
of  three  years,  the  corporation,  it  was  held, 
could  not  be  recognized  as  plaintiff  after  the 
year  1890,  not  even  as  a  de  facto  corporation. 
Clark  V.  American  Cannel  Coal  Co.,  165  Ind. 
213,  73  N.  E.  1083,  112  Am.  St.  Rep.  217 
[reversing  35  Ind.  App.  65,  73  N.  E.  727]. 
Compare  Lindemann  v.  Rusk,  125  Wis.  210, 
104  N.  W.  119. 

39.  Clark  v.  American  Cannel  Coal  Co., 
165  Ind.  213,  216,  73  N.  E.  1083,  112  Am.  St. 
Rep.  217,  where  Monks,  J.,  says:  "It  neces- 
sarily follows  that  there  can  not  be  a  cor- 
poration de  facto  under  an  unconstitutional 
statute,  for  such  a  statute  is  void,  and  a 
void  law  is  no  law."  And  see,  generally. 
Corporations,  10  Cyc.  1314. 

40.  See  Corporations,  10  Cyc.  251  et  seq., 
1334,  1357,  and  cases  there  cited.  Compare 
Society  Perun  v.  Cleveland,  43  Ohio  St.  481, 
490,  3  N.  E.  357,  where  Owen,  J.,  remarks: 
"  Tlie  theory  that  a  de  facto  corporation  has 
no  real  existence,  that  it  is  a  mere  phantom, 
to  be  invoked  only  by  that  rule  of  estoppel 
which  forbids  a  party  who  has  dealt  with  a 
pretended  corporation  to  deny  its  corporate 
existence,  has  no  foundation,  either  in  reason 
or  authority.  A  de  facto  corporation  is  a 
reality.  It  has  an  actual  and  substantial 
legal  existence.  It  is,  as  the  term  implies,  a 
corporation." 

41.  See,  generally,  Corporations,  10  Cyc. 
251  et  seq.,  1334,  1357  ;  and  in  particular  Coz- 
zens  V.  Chicago  Hydraulic-Press  Brick  Co.,  160 
III.  213,  215,  46  N.  E.  788.  In  this  case  plain- 
tiff sued  as  a  foreign  corporation.  Under  a  plea 
of  nul  tiel  corporation,  defendant  insisted  that 
plaintiff  had  not  proved  its  corporate  ex- 


istence. Said  the  court :  "  When  this  plea 
is  interposed,  the  burden  of  proving  corporate 
existence  is  cast  on  the  plaintiff  corporation 
(Bailey  v.  Valley  Nat.  Bank,  127  111.  332, 
19  N.  E.  695).  But  this  plea  does  not  im- 
pose the  burden  upon  the  plaintiff  of  proving, 
that  it  was  in  all  respects  a  perfectly  legal 
corporation.  It  is  sufficient,  for  a  recovery 
upon  the  issue  presented  by  that  plea,  to 
make  proof  that  the  plaintiff  corporation  had 
a  de  facto  existence." 

In  actions  for  torts. — The  doctrine  is  recog- 
nized not  merely  in  the  case  of  actions  on 
contracts,  but  in  torts  as  well.  Thus  in  Balti- 
more, etc.,  R.  Co.  V.  Fifth  Baptist  Church, 
137  U.  S.  508,  11  S.  Ct.  185,  34  L.  ed.  784, 
a  de  facto  corporation  sued  successfully  on  a 
cause  of  action  growing  out  of  a  nuisance. 

42.  See  Corporations,  10  Cyc.  252,  255, 
260  et  passim,  and  cases  there  cited.  And  see 
Clark  V.  American  Cannel  Coal  Co.,  165  Ind. 
213,  216,  73  N.  E.  1083,  112  Am.  St.  Rep. 
217,  where  Monks,  J.,  remarks:  "It  is  es- 
sential to  the  existence  of  a  de  facto  cor- 
poration, however,  that  there  be  ( 1 )  a  valid 
law  under  which  a  corporation  witli  the 
powers  assumed  might  be  incorporated;  (2) 
a  bona  fide  attempt  to  organize  a  corporation 
under  such  law;  (3)  and  an  actual  exercise 
of  corporate  powers.  ...  If  there  is  no  law 
under  which  a  corporation  de  jure  might 
exist,  its  nonexistence  may  be  set  up  even 
in  a  collateral  proceeding."  See  Corporations, 
10  Cyc.  253.  Compare  Huber  v.  Martin,  127 
Wis.  412,  105  N.  W.  1031,  1135,  115  Am.  St. 
Rep.  1023,  3  L.  R.  A.  N.  S.  653. 

43.  Orrick  School  Dist.  v.  Dorton,  125  Mo. 
439,  28  S.  W.  765 ;  St.  Joseph,  etc.,  R.  Co.  v. 
Shambaugh,  106  Mo.  557,  17  S.  W.  581;  At- 
lantic, etc.,  R.  Co.  V.  Sullivant,  5  Ohio  St.  276. 

44.  In  McAuley  v.  Columbus,  etc.,  R.  Co., 
83  111.  348,  and  Reisner  v.  Strong,  24  Kan. 
410,  a  de  facto  corporation  maintained  its 
standing  as  plaintiff  in  an  action  to  condemn 
land. 
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tiff.'*^  Tlie  principle  extends  to  an  action  l>y  a  foreign  nation  or  sovereign  ;  its 
standing  before  the  court  is  that  of  ''a  person  residing  without  the  state";  nor 
has  the  foreign  state  or  sovereign  any  special  privilege  as  plaintiff.'*^ 

(iv)  Quasi- AitTiFiciAL  Person  as  Plaintiff — (a)  OrU/m  of  Doc- 
trine. The  common  law  recognized  only  the  two  forms  of  legal  entity  already 
noticed,  that  of  the  natural  person  and  tliat  of  the  artificial  person  or  corpora- 
tion/^ A  partnership  or  other  unincorporated  association  had  no  legal  entity 
distinct  from  that  of  its  members.  It  was  therefore  accorded  no  recognition  in 
the  courts  of  the  conunon  law  if  it  appeared  as  plaintitf  in  its  association  name.^" 
Modern  statutes,  however,  show  a  growing  tendency  to  modify  tliis  common- 
law  doctrine,  and  in  greater  or  less  degree  to  recognize  a  legal  entity  in 
unincorporated  associations.^" 

(b)  Scope  of  Doctrine  —  (1)  Partneeships  Generally.  Thus  it  is  now 
provided  in  a  considerable  number  of  states  that  an  action  may  be  brought  by 
any  partnership  as  such.^^ 

(2)  Partnerships  of  a  Designated  Class.  In  other  states  the  strictness  of 
the  common-law  rule  has  been  moderated  in  favor  of  partnerships  formed  for  tlie 
purpose  of  carrying  on  a  trade  or  business  in  the  state,  or  holding  property  there.''^ 


45.  See  cases  cited  infra,  this  note. 

A  state  of  the  Union  is  a  "  person  "  within 
the  meaning  of  a  statute  declaring  that  "  a 
person  expressly  authorized  by  statute  "  may 
sue  in  his  own  name  without  joining  the  bene- 
ficiary. Ervin  v.  State,  150  Ind.  332,  48  N.  E. 
249.   See  also  States. 

A  county  may  sue  under  a  statute  author- 
izing "  any  person "  deeming  himself  ag- 
grieved by  the  state  auditor's  refusal  of  a 
claim  to  commence  a  suit  against  the  state. 
Lyman  County  v.  State,  9  S.  D.  413,  69  N.  W. 
601.  And  see  Lancaster  County  v.  Trimble, 
34  Nebr.  752,  52  N.  W.  711;  and  Counties, 
11  Cyc.  607  et  seq. 

46.  In  King  of  Spain  v.  Hullet,  1  CI.  &  F. 
333,  6  Eng.  Reprint  941,  1  Dow  &  CI.  169, 
6  Eng.  Eeprint  488,  before  the  house  of  lords 
in  1828,  defendant,  Hullet,  had  demurred 
"  because  it  has  never  been  held  that  a  foreign 
sovereign  can  sue  in  courts  of  equity  in  Eng- 
land." The  demurrer  was  overruled  in  the 
court  of  chancery  and  in  the  house  of  lords 
the  principle  was  .settled  in  England  that  a 
foreign  sovereign  has  a  right  to  sue  in  equity 
as  well  as  at  law.  See  also  South  African 
Republic  v.  La  Compagnie  Franco-Beige,  etc., 
[1897]  2  Ch.  487,  66  L.  J.  Ch.  747,  77  L.  T. 
Rep.  N.  S.  241,  46  Wkly.  Rep.  67;  U.  S.  v. 
Wagner,  L.  R.  3  Eq.  724,  36  L.  J.  Ch.  624, 
16  L.  T.  Rep.  N.  S.  86,  15  Wkly.  Rep.  634 
[reversed  on  other  grounds  in  L.  R.  2  Ch. 
582,  36  L.  J.  Ch.  624,  16  L.  T.  Rep.  N.  S. 
646,  15  Wkly.  Rep.  1026]. 

Formal  recognition  not  necessary. —  On 
principle  it  is  not  essential  that  the  foreign 
nation  or  state  should  have  been  formally 
recognized  by  the  country  in  which  the  action 
is  brought.  See  the  remarks  of  Best,  C.  J., 
in  Yrisarri  v.  Clement,  3  Bing.  432,  11 
E.  C.  L.  213,  2  C.  &  P.  223,  225,  12  E.  C.  L. 
538,  4  L.  J.  C.  P.  0.  S.  128,  11  Moore  C.  P. 
308.  "  If  a  foreign  state  is  recognized  by  this 
country,  it  is  not  necessary  to  prove,  that 
it  is  an  existing  state;  but  if  it  is  not  so 
recognized,  sucli  proof  bofomos  necessary. 
There  are  hundreds  in  India,  and  elsewhere, 
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that  are  existing  states,  though  they  are  not 
recognized.  I  take  the  rule  to  be  this  —  if  a 
body  of  persons  assemble  together  to  protect 
themselves,  and  support  their  own  inde- 
pendence, and  make  laws,  and  have  Courts 
of  Justice,  that  is  evidence  of  their  being  a 
state."  But  see  Mexico  v.  De  Arangoiz,  5 
Duer  (N.  Y.)  634. 

47.  Honduras  v.  Soto,  112  N.  Y.  310,  19 
N.  E.  845,  8  Am.  St.  Rep.  744,  2  L.  R.  A. 
642.  Accordingly  the  foreign  nation  may  bo 
required  to  give  security  far  costs.  See  the 
argument  in  Honduras  v.  Soto,  supra.  And 
see  King  of  Spain  v.  Hullet,  1  CI.  &  F.  333, 
353,  6  Eng.  Reprint  941,  1  Dow  &  CI.  169, 
6  Eng.  Reprint  488,  where  the  lord  chancellor 
thus  sums  up  the  doctrine :  "  Though  the 
King  of  Spain  sues  here  as  a  sovereign  prince, 
and  is  justly  allowed  so  to  sue,  yet,  beyond 
that,  he  brought  with  him  no  privileges  that 
can  displace  the  practice  as  applying  to  other 
suitors  in  our  courts." 

48.  See  supra,  I,  B,  1,  b,  (i). 

49.  See,  generally.  Associations, 4  Cyc.  312; 
and  Partnership,  post,  pp.  560  et  seq.,  580  et 
seq.,  and  cases  there  cited.  See  in  particular 
St.  Paul  Typothetse  v.  St.  Paul  Bookbinders' 
Union  No.  37,  94  Minn.  351,  102  N.  W.  725. 

50.  See  infra,  note  51  et  seq. 

51.  See  Partnership,  post,  pp.  560  et  seq., 
580  et  seq. ;  and  the  codes  and  statutes  of  the 
several  states,  especially  of  California,  Iowa, 
Minnesota,  and  Nebraska. 

The  usual  form  of  the  enactment  is  as  fol- 
lows: "An  action  may  be  brought  by  or 
against  a  partnership,  as  such,  or  against  all 
or  either  of  the  individual  members  thereof." 
See  the  statutes  of  the  several  states. 

It  will  be  observed  that  the  enactment  is 
permissive. —  In  other  words,  while  a  corpo- 
ration must  claim  as  a  legal  entity,  the  part- 
nership may  claim  either  as  such,  or  through 
its  individual  members. 

52.  See  Partnership,  post,  pp.  560,  580. 
The  Ohio  enactment  is  typical  here.  Bates 

Rev.  St.  §  5011  reads:  "A  partnership  formed 
for  the  purpose  of  carrying  on  a  trade  or 
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(3)  TJnincoeporated  Clubs  and  Societies.  This  exception  to  the  common- 
law  doctrine  has  been  occasionally  extended  to  voluntary  associations  other  than 
partnerships,  as  to  unincorporated  clubs  and  societies.^^  To  claim  this  legal 
entity,  the  unincorporated  association  must  bring  itself  within  the  scope  of  the 
statute.^  Nor  will  the  fact  that  a  statute  expressly  authorizes  an  action  against 
an  unincorporated  association  in  its  association  name  warrant  an  action  in  this 
name  by  the  association.''^ 

e.  Effect  if  Plaintiff  Is  Without  a  Legal  Entity  — (i)  Legal  Entity  and 
Legal  Capacity  Distinguished.  There  is  a  very  material  difference  between 
the  lack  of  legal  entity  and  the  lack  of  capacity  to  sue.  In  the  latter  case  tlie 
defect  does  not  go  to  merits ;  it  is  waived  unless  a  specific  objection  is  taken  at 
the  threshold.^^    But  if  there  is  a  lack  of  legal  entity  the  whole  action  fails." 

(ii)  No  Entity,  No  Action.  If  an  action  is  brought  in  the  name  of  that 
which  under  the  lex  fori  has  no  legal  entity,  it  is  as  if  there  was  no  plaintiff  in 
the  record,  and  therefore  no  action  before  the  court.'^^  Nor,  it  has  been  held,  will 
a  statute  providing  that  an  action  founded  upon  a  written  instrument  may  be 
brought  by  a  party  thereto  in  the  name  or  description  by  which  he  is  designated 
in  the  instrument  authorize  an  action  in  the  name  of  that  which  has  no  legal 
entity.^* 

(ill)  Whether  Defect  Can  Be  Remedied  by  Amendment — (a)  In 
General.  In  strictness  of  principle,  if  there  is  no  legal  entity  in  plaintiff,  tiiere 
is  no  foundation  upon  which  to  base  an  amendment.  And  this  principle  is 
definitely  recognized  and  enforced  in  some  cases.^ 


business  in  this  state,  or  holding  property 
therein,  may  sue  or  be  sued  by  the  usual  or 
ordinary  name  which  it  has  assumed,  or  by 
which  it  is  known;  and  in  such  case  it  shall 
not  be  necessary  to  allege  or  prove  the  names 
of  the  individual  members  thereof." 

So  in  Wyoming  see  Eev.  St.  (1899)  §  3485. 

For  other  statutes  see  Colo.  Code,  §  14; 
Conn.  Gen.  St.  (1902)  §  588;  Utah  Rev.  St. 
(1898)  §  2927. 

53.  See  Mich.  Comp.  Laws  (1897), 
§  10,025,  which  reads:  "Whenever  any  unin- 
corporated voluntary  association,  club  or  so- 
ciety, shall  be  formed  in  this  state,  composed 
of  five  members  or  more,  having  some  dis- 
tinguishing name,  actions  at  law  or  in  chan- 
cery may  be  brought  by  or  against  such  asso- 
ciation, club  or  society  by  the  name  by  which 
it  is  known." 

The  legal  entity  thus  created  was  given 
emphatic  recognition  in  the  case  of  Detroit 
Light  Guard  Band  v.  First  Michigan  Inde- 
pendent Infantry,  134  Mich.  598,  96  N.  W. 
934.  Here  "  a  voluntary  association  per- 
formed services  under  a  contract  for  an  agreed 
price.  By  agreement  among  its  members, 
€ach  was  to  receive  an  aliquot  part  of  the 
agreed  price  as  his  compensation.  The  asso- 
ciation brought  suit  on  the  contract,,  and  cer- 
tain members  appeared  by  attorney  in  court, 
and  stated  that  they  were  satisfied,  and  did 
not  wish  to  pursue  their  claim.  It  was  held 
that  as  the  contract  was  with  the  association, 
and  for  its  benefit,  such  action  by  the  indi- 
vidual members  could  not  aff'eet  the  associa- 
tion's right  to  recover  the  full  contract  price 
of  the  services." 

54.  See  Associations,  4  Cye.  313;  Joint 
Stock  Companies,  23  Cyc.  477;  Partner- 
ship, pos^,  p.  560  et  seq.  Compare  Haskins  v. 
Alcott,  13  Ohio  St.  210. 


55.  St.  Paul  Typothetse  v.  St.  Paul  Book- 
binders' Union  No.  37,  94  Minn.  351,  358,  102 
N.  W.  725,  where  it  is  said :  "  The  statute  does 
not  provide  that  actions  may  be  brought  in 
the  name  of  the  association,  but  only  that 
actions  may  be  brought  against  it.  .  .  .  The 
common-law  rule  that  the  parties  to  an  action 
must  be  either  natural  or  artificial  persons 
has  been  modified  in  this  state,  therefore,  only 
as  respects  actions  against  unincorporated  as- 
sociations." And  see  Moore  v.  Burns,  60  Ala. 
269.  Compare  The  Pembinaw  v.  Wilson,  11 
Iowa  479,  holding  that  a  statute  which  per- 
mits a  suit  against  a  steamboat  in  the  name 
as  such  does  not  permit  an  action  in  the 
name  of  the  steamboat  as  plaintiff. 

56.  See  infra,  I,  B,  3. 

57.  See  cases  cited  infra,  note  58  et  seq. 

58.  Western,  etc.,  R.  Co.  v.  Dalton  Marble 
Works,  122  Ga.  774,  776,  50  S.  E.  978,  where 
Simmons,  C.  J.,  says :  "  '  The  Dalton  Marble 
Works,'  then,  being  neither  a  natural  person, 
a  corporation,  nor  a  partnership,  could  not 
legally  institute  an  action;  or,  in  other 
words,  there  was  no  plaintiff  to  the  action, 
and,  there  being  none,  the  suit  was  a  mere 
nullity."  Compare  Anderson  v.  Brumby,  115 
Ga.  644,  42  S.  E.  77. 

"  The  very  first  step  towards  the  commence- 
ment of  a  civil  action  or  proceeding  is  the 
filing  of  a  complaint,  in  which  it  is  indis- 
pensable that  there  be  shown  a  plaintiff  and 
a  defendant,  and  without  which  ife  is  an  ab- 
solute nullity."  Mexican  Mill  v.  Yellow 
Jacket  Silver  Min.  Co.,  4  Nev.  40,  44,  97 
Am.  Dec.  510,  per  Johnson,  J.  And  generally 
on  the  necessity  of  a  party  plaintiff  to  the 
existence  of  an  action  see  Actions,  1  Cyc. 
644,  and  cases  there  cited. 

59.  The  Pembinaw  v.  Wilson,  11  Iowa  479. 

60.  Western,  etc.,  R.  Co.  v.  Dalton  Marble 
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(b)  Misnomer  and  Lack  of  Legal  Entity.  The  principle  referred  to  in  the 
foregoing  paragrapli  is,  however,  Hiibject  to  a  diHtirictiori  whicli  greatly  inoderatcB, 
if  it  does  not  destroy,  its  effect  in  tlie  general  run  of  cascH.  Although  an  action 
brought  in  the  name  of  tliat  which  lias  no  legal  entity  is  a  nullity,  an  action  in 
which  a  legally  existing  plaintiff  has  been  iriisnatried  is  still  a  true  action,  to  which 
the  court  can  give  full  effect,  subject  only  to  defendant's  right  to  oi;j(jct  at  the 
threshold  for  misnomer.®' 

(iv)  Fictitious  Plaintiff.  A  further  relaxation  of  the  princii^le  is  found 
in  the  well-established  rule  that  a  plea  that  there  never  was  any  such  j^erson  in 
existence  as  the  alleged  plaintiff  was  a  plea  in  abatement  and  not  in  bar.**^ 

d.  Typical  Instances  of  Lack  of  Legal  Entity  —  (i)  Im  General.  The  cases 
in  which  an  action  fails  because  of  a  want  of  a  legal  entity  in  plaintiff  show  several 
distinct  classes.  The  following  are  the  most  important :  (1)  An  action  brought  in 
a  trade-name,  or  the  name  of  a  mere  business  interest  (2)  an  action  brought  in 
the  name  of  a  partnership  or  unincorporated  association,  when  not  authorized  by 
statute  to  sue;*^  (3)  an  action  brought  in  the  name  of  an  artificial  or  quasi- 
artificial  pei'son  formed  for  an  illegal  purpose."^ 

(ii)  Action  In  Trabe-Mame,  or  in  Name  of  a  Mere  Business  Inter- 
est. If  it  appears  that  the  name  in  which  the  action  is  brought  is  merely  a  trade- 
name, or  the  name  commonly  applied  to  a  mere  business  interest,  or  the  name  of 
an  estate,  not  importing  a  corporation,  there  is  an  apparent  lack  of  legal 
personality  in  the  claimant,  and  the  action  is  defective  beyond  hope  of 
amendment.^^ 


Works,  122  Ga.  774,  50  S.  E.  978  (where  the 
court  held  that  as  the  suit  was  a  nullity, 
being  Avithout  a  plaintiff,  there  was  "  nothing 
to  amend  by  " )  ;  New  York  Mut.  L.  Ins.  Co. 
V.  Inman  Park  Presb.  Church,  111  Ga.  677, 
36  S.  E.  880;  Mexican  Mill  v.  Yellow  Jacket 
Silver  Min.  Co.,  4  Nev.  40,  44,  97  Am.  Dec. 
510  (where  it  is  said:  "In  this  instance  no 
person,  natural  or  artificial,  is  named  as 
plaintiff ;  and  if  an  amendment  were  allowed 
to  supply  the  omission  the  effect  of  such  an 
amendment  would  necessarily  be  to  make  a 
plaintiff  where  there  was  none  such  at  the 
inception  of  the  action  "). 

61.  See  the  distinction  recently  drawn  by 
the  supreme  court  of  Gfeorgia  between  the  case 
of  the  Western,  etc.,  E.  Co.  v.  Dalton  Marble 
Works,  122  Ga.  774,  50  S.  E.  978,  where  an 
amendment  was  refused,  and  such  cases  as 
Adas  Yeshurun  Soc.  v.  Fish,  117  Ga.  345,  43 
S.  E.  715;  Smith  v.  Columbia  Jewelry  Co., 
114  Ga.  698,  40  S.  E.  735;  St.  Cecilia's 
Academy  v.  Hardin,  78  Ga.  39,  3  S.  E.  305, 
where  the  amendment  was  permitted  because 
the  names  used  imported  a  legal  entity.  Com- 
pare Bijou  Advertising  Co.  v.  Dickenson,  27 
Is^ova  Scotia  443. 

This  distinction  is  often  very  far  reaching. 
—  See  for  instance  Robinson  v.  Magarity,  28 
111.  423,  426,  where  it  is  said:  "There  is 
no  presumption  of  law  or  fact,  that  any  firm 
name  includes  any  number  of  persons  more 
than  one.  .  .  .  Where  a  defendant  comes 
in  voluntarily,  or  pleads  by  the  name  alleged 
by  tlie  plaintiff,  he  is  estopped  to  allege  any- 
tiiirig  against  it.  And  the  same  is  the  rule 
if  docs  not  deny  the  names  in  which  a 
plaintiff  sties.  They  are  both  (>qually  in 
al)atement."  Compare  McGruder  v.  Belt,  12 
App.  C!as.  (D.  C.)  15;  Porter  v.  Cresaon,  10 
Serg.  &  R.  (Pa.)  257,  258,  where  Duncan,  J., 
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remarks :  "  From  the  time  of  the  year-books 
to  this  time,  misnomer  might  be  pleaded  in 
abatement,  when  the  plaintiff  mi.snames  him- 
self, 22  Edw.  Ill,  c.  34,  and  we  ought  not  to 
be  more  strict  than  in  the  days  of  the  year- 
books; and  in  Brooke  Misnomer  73,  it  is 
said,  that  in  an  action  by  a  corporation,  or  a 
natural  body,  misnomer  of  the  one  or  the 
other  goes  only  to  the  writ.  But  if  there 
was  no  such  company  as  Cresson,  Wistar  & 
Co.,  then  there  could  be  no  person  in  rerum 
natura  to  maintain  the  action ;  that  would 
be  in  bar,  for  there  could  be  no  one  to  main- 
tain the  action  by  any  name." 

62.  Doe  V.  Penfield,  19  Johns.  (N.  Y.)  308 ; 
Campbell  v.  Galbreath,  5  Watts  (Pa.)  423, 
428,  where  Kennedy,  J.,  says :  "  In  order  to 
prevent  all  unnecessary  delay  in  bringing  a 
cause  to  trial  on  its  merits  ...  if  an  ac- 
tion be  commenced  in  the  name  of  a  fic- 
titious person,  the  defendant  may  plead  in 
abatement  that  there  never  was  any  such  per- 
son in  rerum  natura.  .  .  .  But  then  he  will 
not  be  permitted  to  plead  those  matters 
after  pleading  in  bar  to  the  action,  nor  even 
after  a  general  imparlance." 

The  same  argument  of  convenience  gave 
the  fictitious  "  John  Doe "  a  secure  place 
even  as  against  a  plea  in  abatement  at  least 
within  the  local  jurisdiction.  See  Doe  v. 
Penfield,  19  Johns.  (N.  Y.)  308. 

Nature  of  the  plea  of  nul  tiel  corporation 
see  CoEPORATioNS,  10  Cyc.  1356  et  seq. 

63.  See  infra,  I,  B,  1,  d,  (ii). 

64.  See  infra,  I,  B,  1,  d,  (iii). 

65.  See  infra,  I,  B,  1,  d,  (iv). 

66.  Western,  etc.,  R.  Co.  v.  Dalton  Marble 
Works,  122  Ga.  774,  776,  50  S.  E.  078,  where 
there  was  an  attempt  to  sue  in  the  name  of 
"Dalton  Marble  Works,  II.  P.  Colvard,  pro- 
prietor."  The  phrase,  said  the  court,  "  clearly 
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(m)  Action  in  Name  of  an  Unincorporated  Association  Not  Author- 
ized BT Statute  to  Sue.  However  numerous  a  partnership  or  an  unincorporated 
association,  may  be,  or  however  widespread  its  business,  it  cannot  at  common  law 
claim  recognition  in  the  courts  as  plaintiff  in  its  association  name  alone.^''  If  the 
action  is  brought  merely  in  the  name  of  an  unincorporated  association,  the  fault, 
at  common  law,  is  in  strictness  not  tlie  misnomer  of  a  party  plaintiff  but  rather 
the  omission  of  plaintiff.  On  principle,  according  to  the  doctrine  of  a  number  of 
cases,  defendant's  right  to  object  in  such  a  case  is  not  waived  by  his  failure  to 
deumr  specially  or  to  plead  in  abatement,  but  can  be  taken  at  any  stage.^^  JBut 
the  trend  of  authority  has  been  to  moderate  this  doctrine,  through  an  application 
of  the  distinction,  already  noticed,  between  the  misnomer  of  plaintiff  and  the 
omission  of  plaintiff'.®^  Accordingly  it  has  been  held  that  the  objection  at 
common  law  to  an  action  in  the  name  of  an  unincorporated  association  is  of  a 
dilatory  nature  and  is  waived  if  not  made  in  limine."'^ 

(iv)  Action  in  Name  of  an  Artificial  or  Quasi-Artificial  Person 
Attempted  to  Be  Formed  For  an  Unlawful  Purpose.  Although  appar- 
ently organized  as  a  corporation,  or  apparently  authorized  to  sue  in  an  association 
name,  a  society  or  association  formed  for  an  unlawful  purpose  is  unable,  when 
that  fact  appears,  to  maintain  its  standing  in  court  as  a  person  in  law.'''' 


shows,  if  it  be  true,  that  the  '  Dalton  Marble 
Works '  was  neither  a  partnership  nor  a 
corporation,  but  merely  the  name  of  Colvard's 
property."  It  was  held  that  the  ease  must 
be  dismissed.  To  the  same  effect  see  The 
Pembinaw  v.  Wilson,  11  Iowa  479;  Columbus 
V.  Monti,  6  Minn.  568. 

67.  See  Associations,  4  Cyc.  312;  Paet- 
NERSHIP,  post,  p.  560  et  seq.;  'Si.  Paul  Typo- 
thetse  V.  St.  Paul  Bookbinders'  Union  No.  37, 
94  Minn.  351,  102  N.  W.  725. 

For  the  effect  of  statutes  giving  unincor- 
porated associations  a  legal  entity  as  plaintiff 
see  supra,  1,  B,  1,  b  (iv). 

68.  Pollock  V.  Dunning,  54  Ind.  115,  where 
it  is  said  that  a  complaint  by  an  unincor- 
porated company  in  its  firm-name  and  style 
alone,  not  setting  out  the  individual  names 
of  the  members  thereof,  is  bad,  both  on  de- 
murrer and  on  motion  in  arrest  of  judgment. 
See  also  Hughes  v.  Walker,  4  Blackf.  (Ind.) 
50 :  "  If  an  unincorporated  company  sue 
in  the  name  of  the  firm,  the  suit  will  be  dis- 
missed on  motion." 

An  Indiana  statute  provided  that  an  action 
at  law  for  the  recovery  of  a  specific  sum  of 
money  upon  a  promissory  note  could  be  in- 
stituted by  filing  the  note,  without  a  formal 
declaration.  A  note  made  payable  in  a  firm- 
name  was  filed  under  this  statute,  and  a  writ 
of  summons  was  issued  in  the  same  name 
without  designating  the  individual  members 
of  the  firm.  It  was  held  that  the  firm  could 
not  thus  sue.  "  The  statute,"  said  the  court, 
"  dispenses  with  a  formal  declaration,  but 
it  does  not  dispense  with  the  parties  to  the 
suit."  Hays  v.  Lanier,  3  Blackf.  (Ind.)  322, 
323. 

69.  See  supra,  I,  B,  1,  e,  (iii),  (b). 

70.  See  Associations,  4  Cyc.  312;  Pabt- 
NEESHiP,  post,  p.  560  et  seq. 

For  illustrations  see  in  particular  Morse 
r.  Chase,  4  Watts  (Pa.)  456,  458  (where 
Sergeant,  J.,  says :  "As  to  the  objection 
that  the  suit  is  on  its  face  erroneously 
brought  by  Joseph  L.  Chase  &  Co.,  and  this 


may  be  taken  advantage  of  in  error ;  it  is  a 
sufficient  answer,  that  after  verdict  the  court 
will  presume  Joseph  L.  Chase  &  Co.  to  be  the 
names  of  real  persons,  where  the  contrary 
does  not  appear");  Porter  v.  Cresson,  10 
Serg.  &  R.  (Pa.)  257  (which  was  an  action 
in  the  name  of  Cresson,  Wistor  &  Co.  on  a 
single  bill;  the  plea  was  non  est  factum. 
On  the  trial  it  appeared  that  the  plaintiff 
company  was  composed  of  four  persons;  de- 
fendant requested  a  charge  that  plaintiff's 
were  not  entitled  to  recover;  it  was  held 
that  the  defense  was  too  late)  ;  Bennett  v. 
Child,  19  Wis.  362,  367,  88  Am.  Dec.  692 
(where  Downer,  J.,  says:  "The  position 
that  '  Childs,  Gould  &  Co.'  is  not  a  party 
known  to  the  law,  and  that  the  judgment  in 
their  favor  is  void,  is  untenable.  If  the 
defendant  in  that  suit  desired  to  take  ad- 
vantage of  that  defect  or  irregularity,  he 
should  have  appeared  before  the  justice  and 
made  his  objection  before  judgment").  And 
compare  Moore  v.  Watts,  81  Ala.  261,  2  So. 
278;  Moore  v.  Burns,  60  Ala.  269;  Robinson 
V.  Magarity,  28  111.  423;  Haskins  v.  Alcott, 
13  Ohio  St.  210;  Frisk  v.  Reigelman,  75 
Wis.  499,  43  N.  W.  1117,  44  N.  W.  766,  17 
Am.  St.  Rep.  198. 

71.  See  cases  cited  infra,  this  note. 

Association  formed  for  an  unlawful  purpose 
appearing  as  a  corporation. —  Detroit  Schuet- 
zen  Bund  v.  Detroit  Agitations  Verein,  44 
Mich.  313,  6  N.  W.  675,  38  Am.  Rep.  270. 
In  this  case  plaintiff  declared  "  as  a  body 
corporate  organized  and  existing  under  the 
laws  of  the  State."  It  appeared  in  the  rec- 
ord that  its  purpose  was  "  by  all  lawful 
means  to  oppose  the  temperance  law  "  passed 
by  the  last  legislature.  It  was  held  that 
a  society  could  not  be  incorporated  to  resist 
the  enforcement  of  a  law,  and  that  judgment 
in  favor  of  plaintiff  must  be  reversed. 

Partnerships  formed  for  an  unlawful  pur- 
pose.—  Jackson  v.  Akron  Brick  Assoc.,  53 
Ohio  St.  303,  305,  41  N.  E.  257,  53  Am.  St. 
Rep.  638,  35  L.  R.  A.  287,  where  the  action 
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2.  Requisite  of  Remedial  Interest  —  a.  Statement  of  Rule.  For  a  Btaiiding 
as  pai'ty  plaiiititt"  it  is  necessary,  not  only  tliat  plaintiff  be  a  person  in  law,''''  but 
also  that  this  person  have  and  show,  in  the  cause  of  action  asserted,  an  existing 
interest  which  the  law  of  the  forum  can  recognize  and  enforce.''* 

b.  Nature  of  Remedial  Interest  —  (i)  Dlhtino ijisukd  From  Bkneficial 
Intkhkst.  This  remedial  interest  is  coniinonly  found  in  the  person  who  lias  tiie 
beneficial  OM'nership  of  the  cause  of  action.  Jiut  tlie  one  is  not  the  test  of  tho 
other.  The  I'emedial  interest  may  be  entirely  separate  from  the  beneficial 
ownership.'''' 

(ii)  Right  of  Action  Essential.  The  remedial  interest  essential  for  the 
position  of  a  party  plaintiff  is  a  technical  ratiicr  than  a  merely  beneficial  interest. 
Its  characteristic  is  that  of  a  right  of  action,  and  this  whether  the  fjuestion  arises 
in  common-law  pleading,''^  in  equity  pleading,™  or  under  the  codes.'"  He  who  is 
vested  with  a  right  of  action  on  a  given  cause  of  action  may  sue  upon  it  in  his 
own  name,  although  the  whole  beneficial  interest  is  in  another.'*    On  the  other 


was  brought  in  the  name  of  the  Akron  Brick 
Association,  claiming  as  a  partnership.  By 
the  terms  of  the  Ohio  statute  "  a  partner- 
ship formed  for  the  purpose  of  carrying  on 
a  trade  or  business  in  this  state,  or  holding 
property  therein,  may  sue  or  be  sued  by  the 
usual  or  ordinary  name  which  it  has  as- 
sumed, or  by  which  it  is  known."  Defendant 
answered  that  the  alleged  partnership  was 
formed  for  the  purpose  of  preventing  fair 
competition  in  the  brick  trade,  and  to  en- 
hance prices.  Said  the  court:  "A  partner- 
ship is  an  association  with  certain  incidents 
recognized  by  law  for  the  convenient  transac- 
tion of  legitimate  trade  and  business;  it 
cannot,  therefore,  be  formed  for  an  illegal 
purpose,  or  one  contrary  to  public  policy." 
And  it  was  held  that  as  it  appeared  that  the 
Akron  Brick  Association  "  was  organized  for 
a  purpose  contrary  to  public  policy  "  it  had 
no  right  under  the  Ohio  statute  to  sue  by 
the  name  assumed  in  its  business  — "  it  is 
not  a  partnership  within  the  meaning  of  the 
statute,"  per  Minshall,  C.  J. 

72.  See  supra,  1,  B,  1  et  seq. 

73.  The  doctrine,  with  its  citations,  will 
appear  more  fully  in  the  topics  immediately 
following.    See  infra,  I,  B,  2,  b  et  seq. 

For  various  instances  of  the  lack  of  reme- 
dial interest  see  Lester  v.  Kinne,  37  Conn. 
9;  Mitchell  v.  Georgia,  etc.,  R.  Co.,  Ill  Ga. 
760,  36  S.  E.  971,  51  L.  R.  A.  622;  Dix  v. 
Mercantile  Ins.  Co.,  22  111.  272;  Shoemaker 
V.  Grant  County,  36  Ind.  175 ;  McGovern  v. 
Hern,  153  Mass.  308,  26  N.  E.  861,  25  Am. 
St.  Rep.  632,  10  L.  R.  A.  815;  Van  Doren  v. 
Relfe,  20  Mo.  455;  De  Groot  v.  Clark,  51 
N.  Y.  App.  Div.  606,  64  N.  Y.  Suppl.  282; 
Brooks  V.  Holton,  136  N.  C.  306,  48  S.  E. 
737;  Ravenal  v.  Ingram,  131  N.  C.  549,  42 
S.  E.  967;  Ramseur  v.  Whelchel,  70  S.  C. 
145,  49  S.  E.  228;  Gulf,  etc.,  R.  Co.  v.  Bart- 
lett,  (Tex.  Civ.  App.  1903)  75  S.  W.  56; 
Pelham  v.  Edelmeyer,  15  Fed.  262,  21  Blatchf. 
188. 

74.  See  cases  cited  mfra,  note  77  et  seq.; 
and  in  particular  Weidner  v.  Rankin,  26  Ohio 
St.  522;  [Jshcr  v.  West  Jersey  R.  Co.,  126 
Pa.  St.  206,  17  Atl.  597,  12  Am.  St.  Rep. 
863,  4  L.  R.  A.  261. 

75.  "  Th(!  general   rule   [in  common  law 
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pleading]  is,  that  the  action  should  be 
brought  in  the  name  of  the  party  whose  legal 
light  has  been  affected."  1  Chitty  PI.  1  et 
seq. 

76.  For  the  rule  in  equity  pleading  see 
Story  Eq.  PI.  §§  72,  7ea:  "  The  general  rule, 
in  courts  of  equity,  as  to  parties,  is  that  all 
persons  materially  interested  in  the  subject- 
matter,  ought  to  be  made  parties  to  the  suit." 
And  see  Crocker  v.  Higgins,  7  Conn.  342,  346, 
where  Hosmer,  C.  J.,  remarks :  "  It  [the 
word  interest  as  defining  the  person  entitled 
to  sue  in  equity]  implies  a  right  in  the  sub- 
ject of  controversy,  which  a  decree,  more 
nearly  or  remotely,  may  affect."  See  also 
Carter  v.  Carter,  82  Va.  624. 

77.  As  to  code  pleading  see  First  Rep. 
N.  Y.  Com'rs  Pr.  and  Pi.  (1848)  p.  124, 
where  it  is  said :  "  The  true  rule  undoubt- 
edly is,  that  which  prevails  in  the  courts  of 
equity,  that  he  who  has  the  right  is  the  per- 
son to  pursue  the  remedy.  We  have  adopted 
that  rule."  Compare  the  remarks  of  Willss, 
J.,  in  Gray  v.  Pearson,  L.  R.  5  C.  P.  568, 
574,  23  L.  T.  Rep.  N.  S.  416:  "I  am  of 
opinion  that  this  action  cannot  be  main- 
tained, and  for  the  simple  reason, —  a  rea- 
son not  applicable  merely  to  the  procedure 
of  this  country,  but  one  affecting  all  sound 
procedure, —  that  the  proper  person  to  bring 
an  action  is  the  person  whose  right  has  been 
violated."  See  also  Webb  v.  Hay  den,  166  Mo. 
39,  65  S.  W.  760. 

78.  The  distinction  between  the  person  hav- 
ing the  right  of  action  and  the  person  having 
the  beneficial  interest  is  familiar  enough  in 
common-law  pleading,  and  of  settled  impor- 
tance wherever  the  administration  of  law  and 
the  administration  of  equity  is  through  sepa- 
rate tribunals.  See  the  remarks  of  Mitchell, 
J.,  in  Usher  v.  West  Jersey  R.  Co.,  126  Pa. 
St.  206,  214,  17  Atl.  597,  12  Am.  St.  Rep. 
863,  4  L.  R.  A.  261.  The  distinction  is  also 
of  force  under  the  one  form  of  action  of  code 
pleading.  See  Cassidy  t\  Woodward,  77  Iowa 
354,  42  N.  W.  319;  Minnesota  Thresher  Mfg. 
Co.  V.  Heipler,  49  Minn.  395,  52  N.  W.  33; 
McLean  v.  Dean,  66  Minn.  369,  69  N.  W. 
140;  Willison  V.  Smith.  52  Mo.  App.  133; 
Allen  V.  Brown,  44  N.  Y.  228;  Considerant 
V.  Brisbane,  22  N.  Y.  389;  Brown  v.  Cherry, 


PARTIES 


[30  Cyc]  31 


hand,  be  who  is  without  a  riglit  of  action  on  a  given  cause  of  action  cannot  assert 
this  cause  in  his  own  name,  even  when  the  whole  beneficial  interest  is  in  hiin." 

(m)  RiGHT^  OF  Action  AND  Cause  of  Action.  The  right  of  action  is  to  be 
distinguished  from  the  cause  of  action.  In  the  ordinary  run  of  cases,  the  dis- 
tinction is  in  no  way  important,  the  two  coexisting  as  a  normal  condition.^"  But 
they  do  not  necessarily  coexist.  It  happens  now  and  again  that  plaintiff's  first 
pleading  sets  up  an  unquestionable  cause  of  action  existing  only  in  the  riglit  of 
one  not  a  party  to  the  suit.^^ 

(iv)  Right  of  Action  and  Capacity  to  Sue.  The  right  of  action  is  to  be 
distinguished  also  from  the  capacity  to  sue.  The  former  is  of  the  essence,  the 
latter  is  waived  if  not  objected  to  on  that  specific  ground.^^ 

(v)  Right  of  Action  and  Defect  of  Parties.  By  the  same  token,  the 
want  of  a  right  of  action  is  essentially  different  from  a  defect  of  parties  plaintiff, 
and  is  not  waived  by  a  failure  to  demur  on  that  ground.^^ 

e.  Effect  if  Remedial  Interest  Is  Lacking.  It  follows  that  the  effect  of  a  want 
of  remedial  interest  is  far  reaching.  It  is  no  less  essential  than  the  statement  of 
the  facts  of  a  cause  of  action  that  plaintiff's  first  pleading  show  a  cause  of  action 
in  his  favor.  If  it  fails  in  this,  although  stating  the  facts  of  a  complete  cause  of 
action  in  someone  else,  plaintiff  cannot  claim  a  judgment  even  if  defendant  has 
contested  the  case  on  its  merits.^*    The  defect  is  treated  as  analogous  to  a  failure 


56  Barb.  (N.  Y.)  635.  The  doctrines  will  be 
developed  under  different  topics  infra,  I,  B,  2, 
e.  Such  as  "  Different  Aspects  of  the  Reme- 
dial Interest,"  I,  B,  2,  e,  and  in  particular 
"  Trustee  of  an  Express  Trust,"  I,  B,  2,  e, 
( IV )  ;  "  Person  Expressly  Authorized  by  Stat- 
ute," I,  B,  2,  e;  (VI). 

79.  Galpin  v.  Lamb,  29  Ohio  St.  529.  And 
see  Weidner  v.  Eankin,  26  Ohio  St.  522; 
Usher  v.  West  Jersey  R.  Co.,  126  Pa.  St.  206, 
17  Atl.  597,  12  Am.  St.  Rep.  863,  4  L.  R.  A. 
261;  Adams  v.  Adams,  4  Watts  (Pa.)  160. 

80.  So  frequent  is  this  that  the  code  de- 
murrer upon  the  ground  that  the  complaint 
or  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  reaches  two  dif- 
ferent kinds  of  defects:  (1)  When  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  in  any  one;  (2) 
when  the  complaint  does  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  but  this 
cause  of  action  does  not  appear  to  exist  in 
favor  of  plaintiff.  See  Ervin  v.  State,  150 
Ind.  332,  48  N.  E.  249;  Farris  v.  Jones,  112 
Ind.  498,  503,  14  N.  E.  484  (where  it  is 
said :  "A  demurrer  to  a  paragraph  of  com- 
plaint, for  the  alleged  insufficiency  of  the 
facts  stated  therein,  calls  in  question  not 
only  the  sufficiency  of  the  facts  ...  to  con- 
stitute a  cause  of  action,  but  also  the  right 
or  authority  of  the  particular  plaintiff  to 
institute  or  maintain  a  suit");  State  v. 
Karr,  37  Ind.  App.  120,  76  N.  E.  780.  And 
see  infra,  1,  B,  2,  c. 

81.  See  cases  cited  infra,  this  note. 

Various  instances  of  this  separation  be- 
tween the  right  of  action  and  the  cause  of 
action  will  be  found  in  the  cases  following. 
There  is  of  course  no  principle  of  classifica- 
tion, except  the  idiosyncrasy  of  the  pleader. 
Collins  Coal  Co.  v.  Hadley,  38  Ind.  App.  637, 
75  N.  E.  832,  78  N.  E.  353;  State  v.  Karr, 
37  Ind.  App.  120,  76  N.  E.  780;  Cutshaw 
V.  Fargo,  8  Ind.  App.  691,  34  N.  E.  376,  36 
N.  E.  650;  Lytle  v.  Lytle,  2  Mete.  (Ky.) 


127;  Webb  v.  Hayden,  166  Mo.  39,  65  S.  W. 
760;  Van  Doren  v.  Relfe,  20  Mo.  455;  Sheldon 
V.  Hoy,  11  How.  Pr.  (N.  Y.)  11;  Galpin  v. 
Lamb,  29  Ohio  St.  529;  Weidner  v.  Rankin, 
26  Ohio  St.  522;  Great  Western  Min.,  etc., 
Co.  V.  Harris,  198  U.  S.  561,  25  S.  Ct.  770, 
49  L.  ed.  1163.  And  see  infra,  I,  B,  2,  c. 
Compare  Actions,  1  Cyc.  642. 

82.  Cutshaw  v.  Fargo,  8  Ind.  App.  691,  34 
N.  E.  376.  36  N.  E.  650.  In  Pence  v.  Aughe, 
101  Ind.  317,  319,  it  is  said:  "It  has  often 
been  decided  by  this  court,  that  a  demurrer 
to  a  complaint  assigning  as  cause  '  that  the 
plaintiff  has  not  legal  capacity  to  sue,'  has 
reference  only  to  some  legal  disability  of 
the  plaintiff,  such  as  infancy,  idiocy  or  cov- 
erture, and  not  to  the  fact  that  the  com- 
plaint fails  to  show  a  right  of  action  in  the 
plaintiff."    And  see  infra,  I,  B,  3. 

83.  "  The  objection  to  the  plaintiff's  main- 
taining the  action  is  not  waived,  as  is  claimed 
in  argument,  by  the  failure  to  demur,  on 
the  ground  of  a  defect  of  parties  plaintiff. 
The  objection  is  not  that  there  is  a  defect 
of  parties,  but  that  no  right  of  action  is 
shown  to  exist  in  the  plaintiff."  Galpin  v. 
Lamb,  29  Ohio  St.  529,  536.  In  Pelham  v. 
Edelmeyer,  15  Fed.  262,  264,  21  Blatchf.  188, 
Wallace,  J.,  remarks :  "  The  objection  is  not 
that  there  is  a  defect  of  parties,  but  that  the 
complainant  has  no  interest  in  the  subject 
of  the  controversy.  As  to  all  merely  formal 
defects  in  the  bill  the  objection  must  be 
taken  by  demurrer.  So,  also,  when  there  is 
a  defect  of  parties  appearing  upon  the  face 
of  the  bill,  the  defendant  must  resort  to  a 
demurrer  or  the  court  is  at  liberty  to  make 
a  decree  saving  the  rights  of  the  absent 
parties.  .  .  .  The  complainant  has  failed  to 
show  himself  possessed  of  any  legal  or  equi- 
table interest  in  the  letters  patent  on  which 
the  suit  is  founded.  If  the  bill  were  perfect 
the  court  could  not  decree  for  complainant 
upon  the  proofs. 

84.  Lytle  v.  Lytle,  2  Mete.  (Ky.)  127,  129 
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to  state  facts  sufficient  to  constitute  a  cause  of  action.  It  may  bo  reached  tliere- 
fore  by  general  demurrer."'  Or  it  will  be  searched  out  by  plaintifrs  demurrer  to 
defendant's  answer.**"  Or  if  thei'e  has  been  a  trial  witli  a  vei'dict  and  judgment 
for  plaintiff,  the  case  may  still  be  dismissed  by  the  reviewing  court.**^ 

d.  Remedial  Interest  Under  Different  Systems  of  Procedure  —  (i)  In  Gen- 
eral. Although  the  three  systems  of  coiiiiiioii-law  pleading,  equity  pleading, 
and  code  pleading  agree  in  the  general  principle  that  the  action  must  be  brouglit 
in  the  name  of  the  person  whose  right  has  been  violated,'^*  they  are  not  at  one  on 
the  proper  test  of  this  right.^^ 

(ii)  In  Common-Law  Pleading.  Common-law  pleading  looked  to  the 
entire  legal  interest,  and  did  not  directly  recognize  tlie  beneficial  interest  or  the 
equitable  title.^"  The  test  which  it  applied  was  that  of  the  strict  legal  title  in  its 
entirety.  In  the  view  of  common-law  procedure  he  who  was  clothed  with  this 
legal  title  had  the  exclusive  right  of  action,  altliough  the  entire  Vjeneficial  inter- 
est, with  the  equitable  title,  was  in  someone  else.**' 

(ill)  In  Equity  Pleading.  The  courts  of  equity  looked  i-ather  to  the  bene- 
ficial ownership.  The  claimant  must,  it  is  true,  be  clothed  with  a  title  which  the 
court  could  recognize,^^  but  an  equitable  title  was  sufficient.^^ 

(iv)  In  Code  Pleading.  Under  the  codes  of  civil  procedure,  the  substitution 
of  the  one  form  of  civil  action  for  the  action  at  law  and  the  suit  in  equity  ren- 
dered necessary  a  test  of  the  remedial  interest  which  would  be  applicable  both  to 
the  legal  and  the  equitable  cause  of  action.  The  general  principle  that  he  who 
has  the  right  should  have  the  remedy  was  avowedly  adopted  by  the  framei-s  of 
the  first  code.^*  But  they  did  not  expressly  define  this  right  either  as  a  legal  or 
as  an  equitable  right.  The  earliest  code,  the  New  York  code  of  1848,  provided 
merely  that  "  every  action  must  be  prosecuted  in  the  name  of  the  real  party  in 
interest,"  except  as  otherwise  specially  provided,^^  and  left  it  for  the  courts  to 
determine  who  is  "  the  real  party  in  interest "  within  the  scope  of  the  one  form 
of  civil  action.  This  vague  and  convenient  enactment  has  been  copied  by  the 
later  codes  without  substantial  variation  or  addition.  The  I'esult  for  the  code 
states,  and  some  of  the  others,  has  been  therefore  that  the  primary  test  of  the 
remedial  interest  sufficient  for  a  standing  as  plaintiff  is  found,  in  the  judicial 
interpretation  of  the  phrase  "  real  party  in  interest."  ^® 


(where  it  is  said:  "As  the  petition  itself 
disclosed  the  fact  that  the  plaintiff  was  not 
entitled  to  the  debt  sued  for,  but  that  the 
right  of  action  was  in  another,  no  valid 
judgment  could  have  been  rendered  against 
the  defendant");  Weidner  v.  Rankin,  26 
Ohio  St.  522,  525  (where  it  is  said:  "A  good 
petition  must  contain  a  cause  of  action  in 
favor  of  the  plaintiff,  and  when  it  does  not 
show  such  cause  of  action;  the  objection  is 
not  waived  by  the  failure  of  the  defendant 
to  demur,  although  the  facts  stated  may  con- 
stitute a  cause  of  action  in  favor  of  a  per- 
son not  a  party  to  the  suit"). 

85.  Under  the  codes,  the  defect  of  a  reme- 
dial interest  lacking  in  the  would-be  plaintiff 
is  customarily  reached  by  a  demurrer  upon 
the  ground  that  the  complaint  or  petition 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  Farris  v.  Jones,  112  Ind. 
498,  14  N.  E.  484;  Frazer  v.  State,  106  Ind. 
471,  7  N.  E.  203;  Walker  v.  Heller,  104 
Ind.  327,  3  N.  E.  114;  Sinker  v.  Floyd,  104 
Ind.  201,  4  N.  E.  10;  Wilson  v.  Galey,  103 
Ind.  257,  2  N.  E.  736;  Pence  n.  Aughe,  101 
Ind.  317;  State  v.  Karr,  37  Ind.  App.  120,  76 
N.  E.  780;  Galpin  v.  Lamb,  29  Ohio  St.  529. 

86.  Lytle  v.  Lytle,  2  Mctc.  (Ky.)  127. 
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87.  Weidner  v.  Rankin,  26  Ohio  St.  522. 
Whether  defect  can    be  remedied  by  sub- 
stituting proper  plaintiff  see  Pleading. 

88.  See  supra,  I,  B,  2,  b,  (ii). 

89.  See  infra,  I,  B,  2,  d,  (ii)-(iv). 

90.  1  Chitty  PI.  1,  2. 

91.  1  Chitty  PI.  2,  3. 

93.  "  It  is  undeniably  a  fundamental  rule 
that  every  bill  in  equity  must  clearly  show 
on  its  face  that  the  plaintiff  is  entitled  to 
the  relief  demanded,  or  such  an  interest  in 
the  subject  matter  as  clothes  him  with  a 
right  to  institute  and  maintain  a  suit  con- 
cerning it."  Carter  v.  Carter,  82  Va.  624, 
632,  per  Richardson,  J.  And  see  in  this  con- 
nection 1  Barton  Ch.  Pr.  349,  350;  1  Daniel 
Ch.  Pr.  314. 

93.  See  Equity,  16  Cyc.  196,  and  cases 
there  cited. 

94.  First  Rep.  N.  Y.  Com'rs  PI.  &  Pr. 
(1848)  p.  124. 

95.  N.  Y.  Code  (1848),  §  91. 

In  Connecticut,  however,  the  phrase,  "  the 
real  party  in  interest,"  has  apparently  been 
omitted  from  the  latest  enactment  on  the 
point.    Gen.  St.  (1902)  §  631. 

96.  See  infra,  I,  B,  2,  e ;  and  in  particular, 
I,  B,  2,  e,  (HI). 
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e.  Different  Aspects  of  Remedial  Interest  —  (i)  Legal  Owneb  as  Plain- 
tiff—  (a)  At  Common  Law  —  (1)  In  General — (a)  The  Test.  The  test  of 
remedial  interest  in  a  court  of  law,  if  there  is  no  statute  to  Mie  contrary,  is  the 
test  of  the  legal  title.^'' 

(b)  Legal  Title  Sufficient.  If  plaintiff,  suing  at  law,  has  a  legal  title,  in 
whatever  form,  to  tlie  cause  of  action  which  he  has  pleaded,  he  has  a  sufficient 
remedial  interest.^^ 

(c)  Legal  Title  Necessary.  On  the  other  hand  if  a  plaintiff  in  a  court  of  law 
shows  no  legal  title  to  the  cause  which  he  has  pleaded,  the  fact  that  the  entire 


97.  See  eases  cited  infra,  notes  98,  99. 

An  action  at  law  upon  a  contract,  whether 
the  contract  is  express  or  implied,  by  parol 
or  under  seal,  "  must  be  brought  in  the  name 
of  the  party  in  whom  the  legal  interest  in 
such  contract  was  vested."    1  Chitty  PL  2. 

So,  in  a  tort  action,  "  the  principle  to  be 
borne  in  mind  is,  that  the  person  who  must 
be  made  the  plaintiff  in  the  action  is  the  per- 
son whose  legal  rights  have  been  invaded." 
1  Chitty  PL  69 ;  Dicey  Parties  330. 

98.  Alabama. —  Wolffe  v.  Eberlein,  74  Ala. 
99,  49  Am.  Eep.  809;  Smith  v.  Wooding,  20 
Ala.  324. 

Connecticut. —  Stoddard  v.  Mix,  14  Conn. 
12. 

District  of  Columhia. —  U.  S.  v.  O'Leary,  19 
D.  C.  118. 

Georgia. —  Schley  v.  Lyon,  6  Ga.  530. 

Illinois. —  Eidgeiy  N"at.  Bank  v.  Patton,  109 
111.  479  ;  Chadsey  v.  Lewis,  6  111.  153 ;  Tarrant 
V.  Burch,  102  111.  App.  393. 

Blaine. —  Penobscot  R.  Co.  v.  Mayo,  60  Me. 
306. 

Michigan. —  Sisson  v.  Cleveland,  etc.,  E. 
Co.,  14  Mich.  489,  90  Am.  Dee.  252. 

Mississippi. —  Pearee  v.  Twichell,  41  Miss. 
344. 

Pennsylvania. —  Bacon  v.  Sanders,  4  Whart. 
148 ;  Sentinel  Printing  Co.  v.  Long,  28  Pa. 
Super.  Ct.  608,  holding  that  in  an  action  by 
one  person  to  the  use  of  another,  defendant 
cannot  allege  that  the  equitable  plaintiff 
has  no  right  to  recover  the  sum  in  contro- 
versy. 

Vermont. —  Heald  v.  Warren,  22  Vt.  409. 
Virginia. —  Calahan  v.  Depriest,  13  Gratt. 
274. 

West  Virginia. —  Bentley  v.  Standard  F. 
Ins.  Co.,  40  W.  Va.  79,  23  S.  E.  584. 

See  37  Cent.  Dig.  tit.  "  Parties,"  §  9  e#  seq. 

Recovery  depends  on  proof  of  the  legal 
plaintiff's  claim,  and  the  right  to  its  fruits 
is  a  matter  resting  between  the  legal  and 
equitable  plaintiffs  to  be  determined,  if 
necessary,  by  the  court;  and  this  in  no  way 
concerns  defendant.  Sentinel  Printing  Co. 
V.  Long,  28  Pa.  Super.  Ct.  608. 

For  the  sufiSciency  of  the  legal  title  in 
code  pleading  see  infra,  I,  B,  2,  e,  (i),  (c). 

The  application  of  the  doctrine  in  special 
cases  —  Promisee  not  expressed. — "Although 
it  is  not  in  this  contract  expressly  stated  to 
whom  the  promise  is  made, yet  it  appears,  that 
the  money,  which  constituted  the  considera- 
tion for  the  promise  of  the  defendant's  tes- 
tator, was  received  by  him  of  the  plaintiff; 
and  also,  that  it  was  money,  the  legal  title  to 
which  was  in  the  plaintiff.  He,  therefore,  is  to 
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be  considered  the  person  to  whom  the  promise 
is  made,  and  the  party  to  the  contract  in 
whom  is  vested  the  legal  interest  in  it.  Hence 
it  results,  that  the  alleged  violation  of  it  is 
an  injury  to  his  legal  rights,  for  which  he 
is  the  proper  person  to  bring  this  suit." 
Treat  v.  Stanton,  14  Conn.  445,  452. 

Owner  for  collection. —  F,  the  owner  of  a 
promissory  note,  indorsed  and  delivered  it 
to  P,  for  collection.  Before  P  collected  the 
note,  F  died.  Thereafter  P  sued  upon  the 
note  in  liis  own  name.  It  was  held  as  the 
indorsement  and  delivery  for  the  purpose  of 
collection  passed  the  legal  title  in  trust,  and 
the  trust  was  not  terminated  by  the  death  of 
F,  that  the  action  might  be  brought  in  the 
name  of  P.  Moore  v.  Hall,  48  Mich.  143,  11 
N.  W.  844. 

"Agent"  for  collection. —  Defendant  was 
summoned  to  answer  A  B,  "  agent  of  the 
Providence  Hat-manufacturing  Company  "  in 
assumpsit  for  that  defendant  "  by  his  note 
of  hand  of  that  date,  for  value  received  of 
the  Providence  Hat-manufacturing  Company, 
promised  the  said  A.  B.,  as  agent  thereof,  to 
pay  to  him  or  order  the  sum,"  etc.  After  a 
verdict  for  A  B,  defendant  objected  that  if 
any  action  lay  on  the  promise,  it  must  be 
brought  in  the  name  of  the  company,  "  whose 
agent  only  the  plaintiff  is,  and  from  whom 
alone  the  consideration  moved."  It  was  held 
that  as  the  contract  was  with  the  agent  per- 
sonally, he  had  the  legal  title  and  could  sue 
in  his  own  name.  Buffum  v.  Chadwick,  8 
Mass.  103.  And  see  Lobdell  v.  Merchants', 
etc..  Bank,  33  Mich.  408 ;  Brigham  v.  Gurney, 
1  Mich.  349. 

Effect  of  a  blank  indorsement. — Assumpsit 
upon  a  promissory  note  payable  to  the  order 
of  B  and  indorsed  by  him  in  blank.  The  ac- 
tion was  in  the  name  of  P,  S  and  H,  "  Trus- 
tees of  the  Kensington  Savings  Institution." 
Defense,  that  P,  S,  and  H  are  only  some  of 
the  copartners  trading  under  the  name  of  the 
Kensington's  Savings  Institution,  and  that 
all  the  copartners  are  necessary.  It  was  held 
that  as  the  blank  indorsement  could  be  filled 
up  with  the  names  of  the  partners  on  the 
record,  they  had  the  legal  title,  and  the  names 
of  the  other  partners  were  unnecessary. 
Bacon  v.  Sanders,  4  Whart.  (Pa.)  148.  And 
see  Boyd  v.  Corbitt,  37  Mich.  52.  Compa/re 
Kerrick  v.  Stevens,  58  Mich.  297,  25  N.  W. 
199,  to  the  effect  that  where  the  payee  of  a 
note  sues  upon  it  in  his  own  name,  and  it 
appears  that  the  note  is  indorsed  in  blank 
by  the  payee,  as  the  mere  indorsement  does 
not  divest  the  payee  of  the  legal  title,  he 
may  sue  in  his  own  name. 

[I.  B,  2.  e.  (I),  (A),  (1),  (e)] 
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boncficiiil  ownership  appears  in  hitn  does  not  warrant  an  action  at  law  in  Ijis  name 

as  plain  tin-"."'* 

(2)  In  Ga8js  ok  Separation  Bktwken  Legal  and  Beneficial  OwNEitsiiii'. 
In  the  view  of  a  court  of  kiw,  if  plaintiff  is  vested  witli  tlie  legal  title  it  is  imma- 
terial whetlier  lie  is  or  is  not  the  individual  who  woidd  generally  be  considered 
most  interested  in  maintaining  the  action.'  A  coni-t  of  law  "  will  not  inquire 
whether  the  plaintiff  sues  for  liimselF,  or  as  trustee  for  some  otlier  person."" 

(3)  In  Case  of  Si-egial  Pkoperty.  Although  a  legal  title  is  necessary  for  a 
standing  as  plaintiff  in  a  court  of  law,  it  does  not  follow  that  the  complete  legal 
title  is  necessary.  Thus,  any  person  may  sue  for  an  intei-ference  with  the 
possession  if  he  lias  tlie  riglit  to  the  immediate  possession  as  against  defendant.'* 

(b)  In  Equity  Pleading  —  (1)  In  Gknkkal.  It  is  sometimes  said  that  a  suit 
in  equity  not  oidy  may  but  must  be  brought  in  the  name  of  the  beneficial  ownei'.* 
The  underlying  pi-inciple,  however,  is,  not  that  equity  refuses  to  recognize  the 
legal  owner,  as  courts  of  law  refuse  to  recognize  the  equitable  owner,  but  rather 
that  courts  of  equity  are  not  confined  to  the  recognition  of  one  kind  of  ownership.'^ 
Kegularly  an  equitable  interest  is  to  be  asserted  by  the  equitable  owner  in  liis 
own  name,  and  not  in  the  name  of  the  legal  owner."    But  there  is  a  wide  class 


99.  Alabama. —  McNutt  v.  King,  59  Ala. 
697;  Skinner  v.  Bedell,  32  Ala.  44. 

Arkansas. —  Yell      Snow,  24  Ark.  554. 

Connecticut. —  Hartford,  etc..  Ore  Co.  v. 
Miller,  41  Conn.  112.  In  this  case  a  deed 
containing  covenants  of  ssizin  and  against 
encumbrances  was  made  to  B  as  trustee  of  a 
corporation  to  be  organized ;  after  its  organi- 
zation B  released  to  the  corporation.  There 
was  an  outstanding  encumbrance  at  the  time 
when  the  deed  was  delivered.  It  was  con- 
ceded that  the  right  of  action  thus  arising 
did  not  run  with  the  land.  It  was  held  that 
the  corporation  was  not  the  proper  party 
plaintiff  in  an  action  for  breach  of  the  cove- 
nants. 

Illinois. —  McLean  County  Coal  Co.  v.  Long, 
91  111.  617,  33  Am.  Rep.  64,  holding  that  the 
sole  devisee  of  a  deceased  person  cannot  main- 
tain an  action  in  his  own  name  for  a  con- 
version of  the  property  of  the  testator  in  his 
lifetime,  but  the  suit  must  be  brought  in  the 
name  of  his  executor  or  administrator.  "Ap- 
pellee [the  sole  devisee]  has  only  an  equitable 
title,  and  that  never  confers  the  right  to  sue 
at  law." 

Kentucky. —  Com.  v.  Hughes,  8  B.  Mon. 
400,  holding  that  one  who  sues  as  relator 
must  have  the  legal  right;  a  mere  equitable 
right  is  not  sufficient. 

Maine. —  Martel  v.  Desjardin,  93  Me.  413, 
45  Atl.  522,  holding  that  a  cestui  que  trust 
of  a  mortgage  of  real  estate  cannot  maintain 
a  writ  of  entry  for  the  possession  of  the 
mortgaged  premises.  "  The  plaintiff  must 
hold  the  legal  estate  at  the  time  he  brings 
the  action." 

Massachusetts. —  Young  v.  Miller,  6  Gray 
152  (the  indorsee  of  one  of  the  notes  secured 
by  a  mortgage  which  is  not  assigned  to  him 
cannot  maintain  a  writ  of  entry  in  his  own 
name  to  forc^closo  the,  mortgage)  ;  Somes  v. 
Skinner,  10  Mass.  348  (in  a  real  action  for 
the  recovery  of  several  tracts  of  land,  it  ap- 
pearing that,  although  plaintilf  had  a  legal 
title  to  the  other  tracts,  one  was  held  by 
a  trustee  for  him.    It  was  held  that  plain- 
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tiff  could  not  maintain  his  action  for  this 
tract ) . 

Pennsylvania. —  De  Bolle  v.  Pennsylvania 
Ins.  Co.,  4  Whart.  08,  33  Am.  Dec.  .38. 

See  37  Cent.  Dig.  tit.  "Parties/'  §  10  et 
seq. 

Survival  of  the  rule  in  code  pleading  see 
infra,  I,  B,  2,  e,  (i),  (c). 

1.  Dicey  Parties  330.  And  see  Fairmount, 
etc.,  St.  Pass.  R.  Co.  v.  Stutler,  54  Pa.  St. 
375,  93  Am.  Dec.  714;  Manlv  v.  Field,  7  C.  B. 
N.  S.  96.  6  Jur.  N.  S.  300,  29  L.  -I.  C.  P. 
79,  97  E.  C.  L.  96;  Dean  v.  Peel.  5  East  45, 
1  Smith  K.  B.  333,  7  Rev.  Rep.  653. 

The  principle  is  developed  under  the  topic 
"  Nominal  and  Use  Plaintiffs,"  infra,  I,  B, 
2,  e,  (11). 

2.  Chadsey  v.  Lewis,  6  111.  153,  159.  But 
see  infra,  I,  B,  2,  e,  (II). 

3.  For  instance,  the  essential  point  being 
the  existence  on  the  part  of  plaintiff  in 
trover  of  a  right,  as  against  defendant, 
to  the  immediate  possession  of  the  goods, 
that  action  may  be  brought  either  by  the 
owner,  or  by  a  bailee,  or  by  a  mere  possessor 
without  title  of  specific  goods.  Chitty  PI. 
(16th  Am.  ed.)  137,  167;  Dicey  Parties  347 
et  seq.  See  also  Penobscot  R.  Co.  v.  Mayo, 
:0  M-.  306;  Faulkner  v.  Brown,  13  Wend. 
(N.  Y. )  63,  where  P  having  in  his  possession 
goods  belonging  to  S  who  had  left  them  with 
P,  requesting  him  to  take  care  of  them,  and 
they  having  been  stolen  from  P's  possession 
and  sold  by  the  thief  to  D,  trover  was  prop- 
erly brought  in  the  name  of  P.  And  see 
Bailments,  5  Cyc.  215. 

The  distinction  is  apparently  ignored  in 
Richardson  r.  Means,  22  Mo.  495. 

4.  See  Smith  v.  Brittenham,  109  111.  540. 

5.  Olds  v.  Cummings  31  111.  188,  191, 
where  Caton,  C.  J.,  said:  "Courts  of  equity 
will  not  be  confined  to  legal  forms  and  legal 
titles,  but  look  beyond  these,  to  the  substan- 
tial, equitable  rights  of  parties." 

6.  Wolv?rton  v.  Tavlor,  157  111.  485,  42 
N.  E.  49;  Smith  p.  Brittenham,  109  111.  540; 
Olds  V.  Ciimmingss,  31  111.  188;  Dixon  V. 
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of  cases  in  which  the  legal  owner,  without  beneficial  interest,  has  a  claim  of  an 
equitable  cognizance,  in  his  right  as  legal  owner,  against  some  third  person ;  in 
such  cases  a  court  of  equity  does  not  refuse  admission  to  the  legal  titleJ 

(2)  Legal  Owner  Suing-  With  Beneficiaey.  As  a  rule,  when  the  legal 
owner  sues  in  equity,  his  beneficiaries  also  must  be  parties  to  the  suit.^ 

(3)  Legal  Owner  Suing  Alone  in  Equity.  But  in  some  cases  the  legal 
owner  may  not  only  sue  in  equity  but  may  sue  there  alone.^  A  trustee,  for 
instance,  may  appear  as  complainant  without  joining  his  beneficiaries  when  the 
object  of  the  suit  is  to  recover  the  lost  property  or  to  reduce  it  to  possession,  and 
it  in  no  wise  affects  his  relation  with  the  cestioi  que  trust}^ 

(4)  Legal  Owner  as  a  Real  Party  in  Equity.  In  these  cases  the  com- 
plainant, being  vested  with  the  legal  title  in  trust  for  another,  is  looked  upon  by 
courts  of  equity  not  as  a  merely  formal  and  nominal  party  but  as  a  real  litigant." 


Buell,  21  111.  203;  Frye  v.  State  Bank,  10  111. 
332;  Chisholm  v.  McDonald,  30  111.  App. 
176;  Burlew  v.  Hillman,  16  N.  J.  Eq.  23; 
Rogers  v.  Traders'  Ins.  Co.,  6  Paige  (N.  Y.) 
583;  Field  v.  Maghee,  5  Paigs  (N.  Y.)  539; 
Oakey  v.  Bend,  3  Edw.  (N.  Y.)  482.  And  see 
Equity,  16  Cyc.  196,  197. 

7.  Story  Eq.  PI.  §  510. 

8.  See  Equity,  16  Cyc.  181;  Story  Equity 
PI.  §  207 ;  and  infra.  III. 

9.  The  general  principle  was  well  stated 
by  Waite.  C.  J.,  in  Kerrison  v.  Stewart,  93 
U.  S.  155,  160,  23  L.  ed.  843,  as  follows: 
"  It  cannot  be  doubted,  that,  under  some 
circumstances,  a  trustee  may  represent  his 
beneficiaries  in  all  things  relating  to  their 
common  interest  in  the  trust  property.  He 
may  be  invested  with  such  powers  and  sub- 
jected to  such  obligations  that  those  for 
whom  he  holds  will  be  bound  by  what  is 
done  against  him,  as  well  as  by  what  is  done 
by  him.  The  difficulty  lies  in  ascertaining 
whether  he  occupies  such  a  position,  not  in 
determining  its  effect  if  he  does.  If  he  has 
been  made  such  a  representative,  it  is  well 
settled  that  his  beneficiaries  are  not  neces- 
sary parties  to  a  suit  by  him  against  a 
stranger  to  enforce  the  trust  (Ashton  v. 
Atlantic  Bank,  3  Allen  (Mass.)  2l7;  Shaw 
V.  Norfolk  County  R.  Co.,  5  Gray  (Mass.) 
162;  Campbell  v.  Texas,  etc.,  R.  Co.,  4  Fed. 
Cas.  No.  2,366,  1  Woods  368;  Bifield  v.  Taylor, 
Beatty  23,  1  Molloy  193)  ;  or  to  one  by  a 
stranger  against  him  to  defeat  it  in  whole  or 
in  part  (Winslow  v.  Minnesota,  etc.,  R.  Co.,  4 
Minn.  313,  77  Am.  Dec.  519;  Wakeman  v. 
Grover,  4  Paige  ( N.  Y.)  23 ;  Rogers  v.  Rogers, 
3  Paige  (N.  Y.)  379;  Campbell  v.  Watson,  8 
Ohio  498).  In  such  cases,  the  trustee  is  in 
court  for  and  on  behalf  of  the  beneficiaries; 
and  they,  though  not  parties,  are  bound  by 
the  judgment,  unless  it  is  impeached  for 
fraud  or  collusion  between  him  and  the  ad- 
verse party." 

10.  See  eases  cited  infra,  this  note. 

The  legal  owner,  without  beneficial  owner- 
ship, suing  alone  in  equity. — Ashton  v.  At- 
lantic Bank,  3  Allen  (Mass.)  217;  Boyden  v. 
Partridge.  2  Gray  (Mass.)  190;  Adams  v. 
Bradley,  12  Mich.  346 ;  Tavenner  v.  Barrett, 
21  W.  Va.  656  (where  an  agent  for  the  pur- 
chase or  sale  of  real  estate  has  such  a  rela- 
tion to  the  transaction  as  to  make  him  a 
trustee,  as  where  the  bonds  for  the  purchase- 


price  are  made  payable  to  him,  he  may  sue 
for  the  specific  performance  of  the  contract)  ; 
Dodge  V.  Tulleys,  144  U.  S.  451,  455,  12  S.  Ct. 
728,  36  L.  ed.  50  (an  action  in  a  federal 
court  to  foreclose  a  trust  deed,  executed  to 
Tulleys,  trustee,  to  secure  payment  of  a 
bond  of  ten  thousand  dollars  to  Hesse.  It 
was  objected  that  the  citizenship  of  Hesse, 
the  obligee  in  the  bond,  was  not  alleged.  It 
was  held  that  this  was  unnecessary.  "  The 
stiit,"  said  Brewer,  J.,  "  is  in  the  name  of 
Tulleys,  trustee,  to  whom  the  legal  title  was 
conveyed  in  trust,  and  who  was,  therefore, 
the  proper  party  in  whose  name  to  bring 
suit  for  foreclosure.  It  happens  in  this  case 
that  there  was  but  one  party  beneficiary  un- 
der the  trust  deed ;  .  .  .  But  whether  one  or 
many,  the  trustee  represents  them  all,  and 
in  his  name  the  litigation  is  generally  and 
properly  carried  on")  ;  Carey  v.  Brown,  92 
U.  S.  171,  23  L.  ed.  469;  Hunter  v.  Robbins, 
117  Fed.  '920  (where  complainant,  as  treas- 
urer of  a  corporation,  brought  an  action  in 
his  own  name  against  his  predecessor  in  office, 
for  an  accounting  and  to  recover  money  of 
the  corporation  alleged  to  have  been  wrong- 
fully withheld  by  defendant)  ;  Ross  v.  Ft. 
Wayne,  63  Fed.  466,  11  C.  C.  A.  288;  Smith 
V.  Portland,  30  Fed.  734;  Wescott  v.  Wayne 
Agricultural  Works,  11  Fed.  298. 

11.  Accordingly  diversity  of  citizenship  be- 
tween the  legal  owner  suing  alone  in  equity 
and  defendant  is  suff.cient  for  jurisdiction 
by  a  federal  court,  although  the  cestui  que 
trust  is  a  citizen  of  the  same  state  as  de- 
fendant. Dodge  V.  Tulleys,  144  U.  S.  451,  12 
S.  Ct.  728,  36  L.  ed.  501 ;  Susquehanna,  etc., 
R.,  etc.,  Co.  V.  Blatchford,  11  Wall.  (U.  S.) 
172,  20  L.  ed.  179;  Hunter  v.  Robbins,  117 
"Fed.  920;  Pennington  v.  Smith,  78  Fed.  399, 
24  C.  C.  A.  145;  Griswold  v.  Bacheller,  75 
Fed.  470;  Morris  v.  Lindauer,  54  Fed.  23,  4 
C.  C.  A.  162. 

Nor  is  the  rule  changed  when  the  trustee 
refuses  to  sue  and  the  beneficiary  brings  the 
suit  making  the  trustee  a  defendant.  If  the 
trustee  and  defendant  are  citizens  of  the 
same  state,  a  federal  court  is  without  juris- 
diction from  diversity  of  citizenship,  although 
the  complainant  is  a  citizen  of  a  different 
state,  for  the  trustee,  although  a  defendant,  is 
really  on  the  same  side  of  the  case  as  the 
beneficiary.  Shipp  v.  Williams,  62  Fed.  4,  10 
C.  C.  A. '247. 

[I,  B,  2,  e,  (I),  (b),  (4)] 
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The  rule  hero,  liowever,  is  to  ]>e  dihtirigniHliod  from  tliat  wljicli  applies  when 
plaintiff  is  a  "  mere  coiifluit  tlirougli  which  the  law  affords  a  rernody  to  the  parties 
aggrieved,"  as  when,  by  Boine  positive  law,  the  litigant  is  eoinpelled  to  use  the 
name  of  the  state  or  of  some  public  offieer,  who  has  neitlier  title  to  nor  control 
over  the  cause  asserted."* 

(c)  In  Code  Pleading.  It  is  a  fundamental  doctrine  of  code  pleading  "  that 
the  distinctions  between  actions  at  \&w  and  suits  in  equity  arc  abolished,  that  there 
shall  be  but  one  form  of  civil  action,  and  that  this  one  form  of  action  must  be 
brought,  with  a  few  exceptions,  in  the  name  of  the  real  pai'ty  in  interest.'*  But 
this  docti'ine,  as  construed  by  the  courts,  does  not  eliminate  the  legal  title  as  a 
test  of  remedial  interest  under  the  codes.  To  a  wide  extent  it  is  still  sufficient 
for  the  position  of  plaintiff  in  the  civil  action.  The  doctiine  will  be  developed 
under  the  topics  referred  to  in  the  note.^^ 

(ii)  Nominal  and  Use  Plaintiffs —  (a)  The  Rule  at  Common  Law. 
When  one  person  held  the  legal  title  to  tangible  property  or  a  chose  in  action 
and  another  person  had  the  beneficial  ownership  of  the  same  property,  the  com- 
mon-law rule  required  that  any  action  respecting  the  property  should  be  in  the 
name  of  the  legal  ownei'.-'®  It  might  be  that  the  beneficial  ownership  appeared 
on  the  face  of  the  instrument  creating  the  legal  interest,"  it  might  be  that  plaintiff's 
declaration  expressly  alleged  that  he  was  suing  as  trustee  for  another ;  but  in 
either  case  the  historic  rule  of  the  common  law  was  to  look  to  the  legal  title  and 
disregard  the  equitable  ownershi]).'^ 

(b)  Its  Evasion  Through  Device  of  Use  Plaintiff .  Notwithstanding  a  grow- 
ing recognition  of  equitable  rights  by  the  substantive  common  law,  this  rule  of 
the  common-law  procedure  which  excluded  the  beneficial  owner  from  a  place  as 
plaintiff  in  the  law  courts,^"  continued  unchanged,  in  point  of  form  and  theory, 
until  a  comparatively  recent  time.^^    In  point  of  substance,  however,  the  rule 


12.  Maryland  v.  Baldwin,  112  U.  S.  490,  5 
S.  Ct.  278,  28  L.  ed.  822 ;  McNutt  v.  Bland, 
2  How.  (U.  S.)  9,  11  L.  ed.  159;  Browne  v. 
Strode,  3  Cranch  (U.  S.)  303,  3  L.  ed.  108. 
And  see  the  remarks  of  Field,  J.,  in  Susque- 
hanna, etc.,  R.,  etc.,  Co.  v.  Blatchford,  11 
Wall.  (U.  S.)  172,  177,  20  L.  ed.  179,  and  of 
Lurton,  J.,  in  Sliipp  v.  Williams,  62  Fed. 
4,  6,  10  C.  C.  A.  247. 

13.  That  is,  of  the  statutory  system  of 
pleading  which  now  prevails  in  Alaska,  Ari- 
zona, Arkansas,  California,  Colorado,  Con- 
necticut, Idaho,  Indiana,  Iowa,  Kansas,  Ken- 
tucky, Minnesota,  Missouri,  Montana,  Ne- 
braska, Nevada,  New  Mexico,  New  York, 
North  Carolina,  North  Dakota,  Ohio,  Okla- 
homa, Oregon,  South  Carolina,  South  Dakota, 
Utah,  Washington,  Wisconsin,  Wyoming,  and 
partially  in  some  other  jurisdictions. 

14.  The  exceptions  include  the  case  of  an 
executor  and  administrator,  a  trustee  of  an 
express  trust,  and  a  person  expressly  author- 
ized by  statute.    See  infra,  I,  B,  2,  e,  (iv)- 

(VI). 

15.  "Real  Party  in  Interest"  see  I,  B,  2, 
e,  (III). 

"Trustee  of  Express  Trust"  see  I,  B,  2,  e, 

(IV). 

"  Executor  or  Administrator "  see  I,  B,  2, 
e,  (V). 

16.  See  swpra,  I,  B,  2,  e,  (i),  (a),  (2); 
and  Dicey  Parties  43  ct  seq. 

17.  Ridgcly  Nat.  Bank  v.  Patton,  109  111. 
479,  wlioro  a  cheek  had  been  drawn  on  a  bank 
payable  to  "  Patton  &  Hamilton  for  account 
of  Lewis  Coleman,"  and  it  was  held  that  the 

[I,  B,  2,  e,  (i),  (B),  (4)] 


action  was  properly  brought  in  the  names  of 
Patton  and  Hamilton. 

18.  Schley  v.  Lyon,  6  Ga.  530;  Gibson  v. 
Winter,  5  B.  &  Ad.  96,  102,  2  N.  &  M.  737, 
27  E.  C.  L.  50,  where  Denman,  C.  J.,  said: 
"  The  plaintiff,  though  he  sues  as  a  trustee 
for  another  must  in  a  court  of  law,  be  treated 
in  all  respects  as  the  party  in  the  cause." 
And  see  Smith  v.  Wooding,  20  Ala.  324. 

19.  Dicey  Parties  44,  where  it  is  said: 
"  The  general  principle  of  the  courts  of  law 
is  to  disregard  equitable  interests." 

20.  See  supra,  I,  B,  2,  e,  (i),  (a),  (1). 

21.  In  Master  v.  Miller,  4  T.  R.  320,  341, 
Buller,  J.,  referring  to  the  common-law  rule 
which  required  the  action  to  be  in  the  name 
of  the  assignor  of  a  chose  in  action,  that  is, 
of  its  legal  owner,  and  not  in  the  name  of  its 
assignee,  had  remarked :  "  I  see  no  use  or 
convenience  in  preserving  that  shadow  when 
the  substance  is  gone ;  and  that  it  is  merely 
a  shadow,  is  apparent  from  the  later  cases." 
Twenty-five  years  later,  in  Skinner  v.  Somes, 
14  Mass.  107,  108,  the  assignee  of  a  bond, 
made  to  the  obligee,  "  his  heirs,  executors, 
administrators,  or  assigns,"  ventured  to  sue 
upon  it  in  his  own  name,  urging  that  "  courts 
of  law  have  become  more  liberal  in  later  times 
in  supporting  and  protecting  the  rights  of 
assignees  of  ehoses  in  action."  But  it  was 
held  that  notwithstanding  the  mention  of 
"  assigns "  in  the  bond  itself,  the  assignee 
could  not  sue  in  bis  own  name.  "  This  is  the 
first  attempt,"  said  the  court,  "  to  maintain 
an  action  of  debt  by  the  assignee  of  a  bond 
in  his  own  name.  .  .  .  We  have  gone  as  far 
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was  largely  abrogated  by  the  device  of  the  use  plaintiff.  The  beneficial  owner, 
altliough  denied  the  right  to  sue  in  his  own  name,  was  permitted  to  sue  in  the 
name  of  the  legal  owner,  and  to  control  the  action  as  thus  brought.^^  In  most 
respects,  but  not  in  all,  the  equitable  owner  became  in  effect  the  master  of  the 
action  at  law.^^ 

(c)  Natxhre  and  Aim  of  Device  —  (1)  Its  Main  Purpose.  The  doctrine  of 
the  use  plaintiff  came  as  a  device  of  convenience,  in  an  attempt  to  evade  the 
spirit  while  preserving  the  letter  of  a  hard  and  fast  rule  of  procedure.  Its  pur- 
pose was  to  safeguard  the  sul)stantial  interests  and  the  convenience  of  the  bene- 
ficial owner.^''  In  strictness  its  use  was  proper  only  when  reasonably  necessary 
to  this  end.^^ 

(2)  Designation  of  Beneficial  Owner.  When  a  common-law  action  is  thus 
brought,  in  the  name  of  one  person  for  the  benefit  of  another,  it  is  usual,  and  the 
better  practice,  to  show  this  fact  explicitly,  either  in  the  body  of  the  declaration 
or  by  indoi'sement  on  it,  or  on  the  writ  of  summons.^^  But  this  is  not  necessary. 
Even  when  the  beneficial  ownership  is  expressly  alleged  in  the  declaration,  the 
allegation  forms  no  material  pai't  of  the  pleading.  Both  the  cause  of  action  and 
the  right  of  action  are  complete  without  it.^''' 

(d)  Nominal  Plaintiff  as  a  Party — (1)  In  General.  The  device  worked 
no  change  in  the  formal  record  of  the  action  as  asserting  a  claim  by  a  legal  owner, 
and  it  caused  no  risk  of  loss  to  him.^^ 

(2)  As  Respects  the  Record.  Accordingly,  when  the  question  turned  only 
on  the  record  of  the  case,  the  court  still  looked  to  the  legal,  or  nominal,  plaintiff.® 


in  favor  of  assignments  as  the  authorities  or 
the  reason  of  them  would  justify  us.  But  to 
support  the  present  action  would  be  to  disre- 
gard settled  and  established  rules,  founded  on 
sound  principles  of  law,  and  the  highest  rea- 
son." So  it  was  remarked  by  the  supreme 
court  of  Connecticut,  as  late  as  1841:  "No 
case  has  been  cited,  nor  is  it  believed  that 
any  can  be  found,  where,  on  a  promise  made 
to  one  sustaining  the  character  of  a  trustee, 
the  cestuy  que  trust,  or  person  ultimately  in- 
terested, has  been  permitted  to  bring  an  ac- 
tion upon  it.  In  such  case,  the  obligation 
and  legal  responsibility  is  exclusively  to  the 
trustee,  and  must  be  enforced  by  him  in  a 
court  of  law."  Treat  v.  Stanton,  14  Conn. 
445,  454,  per  Storrs,  J. 

Statutory  alteration. —  The  rule  has  been 
greatly  altered  by  statute  here  and  there ; 
see  notably,  the  requirement  of  the  codes 
that  every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest.  See  in- 
fra, I,  B,  2,  e,  (11),  (F). 

Prior  to  the  codes  there'  were  various  al- 
terations of  the  rule  by  special  statutes.  See 
Chitty  PI.  (10th  Am.  ed.  1847)  15,  16. 

22.  See  cases  cited  infra,  note  23  et  seq. 

23.  Sumner  v.  Slaeth,  87  111.  500,  503, 
where  it  was  said :  "  It  has  long  been  the 
practice  of  courts  of  law  to  look  through  the 
nominal  parties,  to  the  rights  of  the  real  par- 
ties in  interest."  And  see  Berry  v.  Gillis,  17 
N.  H.  9,  43  Am.  Dec.  584,  589,  for  another 
illustration  of  the  court,  in  a  cause  at  law, 
looking  to  the  rights  of  the  real  parties. 

24.  "  The  words  '  for  the  use,  etc.,'  are  un- 
necessary for  any  purpose  other  than  to  pro- 
tect the  interest  of  the  usee  against  the  nomi- 
nal plaintiff."  Tedriek  v.  Wells,  152  111.  214, 
217,  38  N.  E.  625,  per  Baker,  J.  And  see 
Hobson   V.   McCambridge,   130  111.  367,  22 


N.  E.  592;  McCormick  v.  Fulton,  19  IlL 
570. 

25.  Shanks  v.  White,  36  Ga.  432;  Pain  ». 
Garthright,  5  Ga.  6;  Dazey  v.  Mills,  10  111. 
67. 

The  general  principle  was  recognized  in 

Hargraves  v.  Lewis,  6  Ga.  207,  211,  a  suit  in 
equity,  where  Nisbet,  J.,  said:  "A  man  has 
no  right  to  make  another  a  party  to  his  liti- 
gation capriciously,  but  where  it  is  necessary 
to  the  assertion  of  his  rights  in  a  Court  of 
Justice,  he  may  do  so  upon  indemnifying  him 
for  costs.  ...  It  must  be  necessary  to  the 
assertion  of  the  party's  rights,  or  else  he 
cannot  use  the  name  of  another  against  his 
consent." 

26.  See  remarks  of  Moneure,  J.,  in  Clark- 
sons  V.  Doddridge,  14  Gratt.  (Va.)  42,  46: 
"And  it  is  useful  and  convenient  to  do  so,  to 
give  notice  to  the  defendant  of  the  rights  of 
the  substantial  plaintiff,  and  to  enable  the 
court  to  protect  them  by  its  orders."  And 
see  Bentley  v.  Standard  P.  Ins.  Co.,  40  W.  Va. 
729,  23  S.  E.  584. 

27.  Clarksons  v.  Doddridge,  14  Gratt.  (Va.) 
42 ;  Bentley  v.  Standard  P.  Ins.  Co.,  40  W.  Va. 
729,  23  S.  E.  584. 

Nomenclature  of  the  device. —  In  the  doc- 
trine on  the  point,  the  beneficial  owner  is 
distinguished  from  the  legal  owner  by  vari- 
ous names — the  "use  plaintiff,"  the  "bene- 
ficial plaintiff,"  the  "  equitable  plaintiff,"  the 
"  substantial  plaintiff,"  the  "  real  plaintiff," 
the  "  cestui  que  use,"  the  "  usee."  The  legal 
owner  has  been  called  the  "  legal  plaintiff," 
the  "  nominal  plaintiff,"  the  "  record  plain- 
tiff." 

28.  See  cases  cited  infra,  note  29  et  seq. 

29.  "  Courts  of  law  can  only  recognize  him 
[the  nominal  plaintiff]  as  the  plaintiff',  al- 
though in  modern  practice,  as  a  matter  of 

[I,  B,  2,  e,  (ii),  (d),  (2)] 
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He  was  a  necessary  party  in  every  stage  of  the  action  for  tJje  purposes  of 
tlie  rccoi'd,  lie  alone  liad  the  l■i^■ht  of  action.''"  It  was  error  to  pcnnit  a  declai'a- 
tion  to  l)e  amended  so  as  to  sliow  tiiat  the  legal  title  was  not  in  the  nominal  plairi- 
tilf  but  in  the  use  plaintiff.'*^  If  the  action  was  brougiit  in  the  name  of  one  for 
the  use  of  anotlier,  it  was  irregular  and  erroneous  to  enter  the  judgment  in  favor 
of  the  beneliciary  alone.'"  If  a  statute  gave  a  right  of  appeal  to  "  the  plaintiff," 
the  appeal  must  be  prosecuted  in  the  name  of  the  nominal  plaintilf.^  In  the 
absence  of  a  statute  to  the  contrary,  the  nominal  plaintiff  was  as  a  rule  liable  for 
the  costs  taxed  against  ])laintiff.''^''' 

(3)  liiGHTS  OF  A  Nominal  Plaintiff.  Again,  the  use  plaintiff's  control 
over  the  action  does  not  go  so  far  as  to  expose  the  nominal  plaintiff  to  nslc  of 
loss.^''  To  control  the  action  at  law  the  use  plaintiff  must  have  the  entire  bene- 
ficial ownership.^''  And  in  such  case  the  nominal  plaintiff  may  require  indemnity 
against  costs  and  possible  damages,"^  or  sue  the  use  plaintitf,  upon  an  implied 
assumpsit  for  reimbursement.^^ 

(e)  Use  Plaintiff  As  a  Partij  —  (1)  In  General.  Within  the  limits  set 
by  the  established  forms  of  procedure  at  law,^''  the  tendency  in  the  law  courts 
has  long  been  to  recognize  the  rights  of  the  beneficial  owner,  and  to  protect  him 


convenience,  they  will  declare  and  protect  the 
trust."  McCormick  t.  Fulton,  19  111.  570, 
671,  per  Walker,  J. 

Altered  by  statute. —  Under  Ala.  Code 
( 1896 ) ,  §  29,  "  in  all  cases  where  suits  are 
brought  in  the  name  of  the  person  having 
the  legal  right  for  the  use  of  another,  the 
beneficiary  must  be  considered  as  the  sole 
party  on  the  record."  See  Cowan  v.  Campbell, 
131  Ala.  211,  31  So.  429;  Reese  v.  Reaves, 
131  Ala.  195,  31  So.  447.  And  see  Fletcher 
V.  Prestwood,  (Ala.  1906)  43  So.  231. 

30.  Hobson  v.  McCambridge,  130  111.  367, 
22  N.  E.  823. 

31.  "Although  Tedrick  was  only  the  nomi- 
nal plaintiff,  yet  the  legal  right  of  action 
was  in  him,  alone."  Tedrick  v.  Wells,  152 
111.  214,  216,  38  N.  E.  625.  And  see  U.  S.  v. 
O'Leary,  19  D..C.  118. 

32.  Richmond,  etc.,  R.  Co.  v.  Bedell,  88 
Ga.  591,  15  S.  E.  676. 

33.  Hobson  v.  McCambridge,  130  111.  367, 
22  N.  E.  823.  So  the  execution  must  be  in 
favor  of  plaintiff  in  the  judgment.  Hobson 
V.  McCambridge,  supra. 

34.  "  The  beneficial  plaintiff  is  not  author- 
ized to  appeal  in  his  own  name,  and  every 
step  taken  must  be  in  that  of  the  nominal 
plaintiff.  And  when  the  defendant  perfects 
lis  appeal,  the  nominal  plaintiff  becomes  the 
appellee,  and  as  such,  must  be  served  with  a 
summons  as  in  other  cases;  and  until  he  is 
served  or  otherwise  properly  in  court,  it  is 
error  to  proceed  to  render  a  judgment  in  the 
case."  McCormick  v.  Fulton,  19  111.  570, 
571,  per  Walker,  J.  So  where  an  order  al- 
liDwed  an  appeal  to  the  "  plaintiff,"  the  ap- 
peal-bond must  be  in  the  name  of  the  nominal 
plaintiff;  the  usee  cannot  file  the  bond  and 
perfect  an  appeal.  Tedrick  v.  Wells,  152  111. 
214,  38  N.  E.  025. 

35.  See  C'osts,  11  Cyc.  90  et  seq.,  where 
the  many  statutory  qualifications  of  the  rule 
are  referred  to.  See  also  the  elaborate  note 
in  62  L.  R.  A.  617  to  Cetchell,  etc..  Lumber 
Mfg.  Co.  V.  Emplovers'  Liability  Assur.  Corp., 
117  Iowa  180,  90  N.  W.  616.     That  the 
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statutory  liability  of  the  usee  for  costs  may 
be  cumulative  see  Ruddell  v.  Green,  104  Md. 
371,  05  Atl.  42. 

36.  "  No  man  has  the  right  to  use  the  name 
of  a  citizen  without  his  consent,  in  such  a 
way  as  will  subject  him  to  loss  or  damage." 
Fain  v.  Gartliright,  5  Ga.  0,  7,  per  Nisbet,  J. 

37.  Chapman  v.  Shattuck,  8  111.  49,  53 
(where  Treat,  J.,  said:  "In  the  case  before 
us,  it  is  not  pretended  that  there  was  an 
assignment  of  the  entire  cause  of  action.  By 
the  terms  of  the  agreement,  Burgess  was  only 
to  receive  a  portion  of  the  proceeds  of  the 
bond.  This  gave  him  no  power  over  the 
suit " )  ;  Creighton  v.  Hyde  Park,  6  111.  App. 
272;  Cofi^n  v.  Adams,  131  Mass.  13.3,  136 
(where  Gray,  C.  J.,  says:  "The  only  cases 
in  which  a  third  person  has  the  exclusive 
right  to  the  control  of  an  action  at  law  are 
where  he  has  acquired  the  whole  interest  of 
the  nominal  plaintiff,  either  by  his  voluntary 
act,  as  in  Foss  v.  Lowell  Five  Cents  Sav. 
Bank,  111  Mass.  285,  or  by  operation  of  law, 
as  in  Hart  v.  Western  R.  Corp.,  13  Mete. 
(Mass.)  99,  46  Am.  Dec.  719;  Mandeville  v. 
Welch,  5  Wheat.  (U.  S.)  277,  5  L.  ed.  87. 

38.  "  In  this  Commonwealth,  the  assignee 
of  a  chose  in  action  has  an  adequate  and 
complete  remedy  at  law,  in  the  right  to  main- 
tain an  action  thereon  in  the  name  of  his 
assignor,  or  of  his  executor  or  administrator, 
without  his  consent,  and  even  against  his 
protest,  at  least  upon  giving  him,  if  season- 
ably demanded,  a  bond  of  indemnity  against 
costs."  Walker  v.  Brooks,  125  Mass.  241,  247, 
per  Gray,  C.  J. 

39.  Henderson  v.  Welch,  8  111.  340.  342, 
where  Treat,  J.,  said:  "Henderson  having 
the  beneficial  interest  only  had  to  sue  in  the 
name  of  Welch,  who  thereby  became  the  plain- 
tiff on  the  record,  and  as  such,  liable  in  the 
first  instance  for  the  costs.  The  action  fail- 
ing, the  whole  of  the  costs  were  adjudged 
against  him.  If  he  has  paid  them,  he  has  a 
clear  cause  of  action  against  Henderson  for 
so  much  money  paid  for  his  use." 

40.  See  sicpra,  I,  B,  2,  e,  (i). 
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as  tlie  substantial  plaintiff,  both  against  the  naked  legal  interest  and  against 
merely  technical  defenses,  wlienever  this  can  be  done  without  impairing  the 
substantial  riglits  of  defendant.*^ 

(2)  Beneficial  Owner  as  Master  of  the  Suit  —  (a)  Use  of  Legal  Owner's 
Name.  When  a  sufficient  indemnity  for  costs  was  tendered/^  neither  the  legal 
owner  nor  his  executor  or  administrator  had  the  riglit  to  refuse  the  use  of  his 
name  as  plaintiff",  to  the  beneficial  owner.^^  And  if  the  consent  of  tlie  legal  owner 
was  not  obtained  at  tlie  outset  of  the  action,  his  consent  at  a  later  stage  rehited 
back  to  the  commencement.*^ 


41.  Thus,  as  early  as  1816,  it  was  re- 
marked by  Mr.  Justice  Story,  in  Welch  v. 
Mandeville,  1  Wheat.  (U.  S.)  233,  236,  4 
L.  ed.  79,  that  "  courts  of  law,  following  in 
this  resiDect  the  rules  of  equity,  now  take 
notice  of  assignment  of  choses  in  action,  and 
exert  themselves  to  afford  them  every  support 
and  protection  not  inconsistent  with  the  es- 
tablished i>rinciples  and  modes  of  proceeding 
which  govern  tribunals  acting  according  to 
the  course  of  the  common  law."  "  It  seems 
to  be  the  tendency  of  modern  decisions  to 
recognize  the  rights  of  the  beneficial  party, 
and  to  protect  him  against  the  acts  of  the 
party  possessing  the  naked  legal  interest, 
whenever  it  can  be  done  without  injuriously 
affecting  the  rights  of  the  debtor;  and  sub- 
ject to  this  qualification,  we  are  inclined  to 
adopt  the  rule  in  its  fullest  extent."  Daeey 
V.  Mills,  10  111.  67,  70,  per  Treat,  C.  J.  See 
also  State  v.  Layman,  46  Md.  190;  Clarksons 
V.  Doddridge,  14  Gratt:  (Va.)  42,  46,  where 
Moncure,  J.,  said:  "  He  [the  beneficial  owner] 
has  a  right  to  bring  an  action  at  law  in  the 
name  of  his  assignor,  and  he  will  be  regarded, 
even  by  a  court  of  law,  as  the  substantial 
plaintiff  in  the  action.  The  court  will  pro- 
tect his  rights,  and  will  not  permit  the  nom- 
inal plaintiff  to  receive  the  money,  nor  to 
release  the  debt,  nor  to  dismiss  the  action." 
Compare  in  the  Louisiana  procedure  Dayton 
f.  Commercial  Bank,  6  Rob.  (La.)  17;  Davis 

Taylor,  4  Mart.  K  S.  (La.)  134. 

42.  See  swpm,  L  B,  2,  e,  (ii),  (d),  (3). 

43.  Connecticut. —  Townsend  Sav.  Bank  v. 
Todd,_  47  Conn.  190,  212,  where  it  is  said: 
"  It  is  a  well  settled  rule  that  in  any  case 
where  a  bare  legal  title  is  held  in  trust,  as 
Avhere  a  grantor  has  conveyed  to  a  grantee 
while  the  land  was  adversely  held,  the  grantee 
may  sue  in  law  for  the  possession  in  the  name 
of  the  grantor.  He  could  of  course  go  into  a 
court  of  equity,  if  the  case  admitted  of  it,  in 
his  own  name,  but  an  action  at  law  could  be 
brought  only  in  the  name  of  the  party  hold- 
ing the  legal  title;  and  the  name  of  such 
party,  the  cestui  que  trust  has  a  right  to 
use." 

Georgia. —  Calhoun  v.  Tullass,  35  Ga.  119, 
123  (where  the  purchasers  of  notes  secured 
by  mortgage  were  allowed  to  foreclose  the 
mortgage  at  law  by  using  the  names  of  the 
mortgagees  for  his  use,  the  court  saying: 
"  If  the  mortgagees  object  to  such  use  of 
their  names,  the  complainants  may  indemnify 
them  against  costs,  &c.,  and  use  their  names, 
even  against  their  consent,  in  favor  of  the 
ends  of  justice")  ;  English  v.  Register,  7  Ga. 
387  (applying  the  principle  to  an  action  of 


ejectment)  ;  Hargraves  Lewis,  6  Ga.  207; 
Fain  v.  Gartriglit,  5  Ga.  6. 

Illinois. —  Sumner      Sleeth,  87  111.  500. 

Massachusetts.-— Fay  v.  Guynon,  131  Mass. 
31;  Walker  v.  Brooks,  125  Mass.  241;  Foss 
V.  Lowell  Five  Cents  Sav.  Bank,  111  Mass. 
285;  Bates  v.  Kempton,  7  Gray  382  (where 
the  donee  causa  mortis  of  a  negotiable  note, 
not  indorsed,  was  allowed  to  maintain  an 
action  thereon  in  the  name  of  the  adminis- 
trator of  the  donor,  although  such  adminis- 
trator, when  the  case  comes  on  for  trial,  ap- 
pears and  protests  against  it)  ;  Rockwood  v. 
'Brown,  1  Gray  261,  202.  See  also  Grover  v. 
Grover,  24  Pick.  261,  35  Am.  Dec.  319,  S,  in 
this  case  the  payee  of  a  note,  having  the  same 
in  his  possession,  said  to  B :  "I  will  make 
a  present  of  this  to  you,  if  you  will  accept 
[it]."  B  thereupon  took  the  note,  -put  it 
into  his  pocket,  and  said  that  he  would  ac- 
cept it.  Afterward,  but  at  the  same  meet- 
ing, B'  handed  the  note  back  to  S,  saying, 
"You  may  keep  [it]  until  I  call  for  [it]  or 
collect  [it]  for  me."  No  assignrnent  was 
made  on  the  note,  and  it  was  found  among 
the  papers  of  S  when  he  died.  B  took  the 
note,  and  caused  action  to  be  brought  upon  it 
in  the  name  of  the  administrator  of  S,  but 
Avithout  the  consent  of  the  administrator.  It 
was  held  that  the  action  could  be  maintained 
as  brought. 

Missouri. — Alexander  v.  Schreiber,  13  Mo. 
271.  For  the  present  doctrine  in  Missouri 
see  infra,  I,  B,  2,  e,  (in),  (c),  (2),  (c). 

New  Eampsliire. —  Pike  v.  Pike,  24  N.  H. 
384;  Berry  v.  Gillis,  17  N.  H.  9,  15,  43  Am. 
Dec.  584,  587,  where  Parker,  C.  J.,  said: 
"  Where  a  demand  is  in  a  situation  that  the 
bankrupt  could  have  instituted  a  suit  in  the 
name  of  a  third  person,  the  assignee  may  do 
the  same." 

Virginia. —  Clarksons  v.  Doddridge,  14 
Gratt.  42.  In  this  ease  commissioners  ap- 
pointed by  a  court  of  equity  to  sell  lands 
made  the  sale  and  took  bonds  for  the  pur- 
chase-money; the  bonds  were  made  payable 
to  the  commissioners.  Before  the  bonds  were 
paid  the  commissioners  were  removed,  and 
others  appointed.  It  was  held  that  the  new 
commissioners  could  maintain  an  action  at 
law  on  the  bonds  in  the  names  of  the  old 
commissioners  to  whom  the  bonds  were  made 
payable;  for  "the  right  of  the  new  commis- 
sioners to  receive  the  money,  does  not  imply  a 
right  to  bring  an  action  therefor  in  their 
own  names." 

Survival  of  the  rule  in  this  respect  under 
the  codes  see  infra,  I,  B,  2,  e,  (ii),  (f). 

44.  Bowe  V.  Gress  Lumber  Co.,  86  Ga.  17, 

[I,  B,  2,  e,  (II),  (e).  (2),  (a)] 
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(b)  Control  of  tue  Suit.    Even  when  tlie  nominal  plaintiff  is  a)>parcntly  the 

only  j)liinitin'/''  the  pi'actieal  control  of  the  action,  if  he  is  Bccnrod  against  ^osftible 
costs  and  dauiagcs,  is  still  not  with  him  but  with  the  benelicial  owner.'"'  i'he  lat- 
ter's  control,  indeed,  was  so  full  and  complete  that  a  court  of  equity  did  not  hesi- 
tate to  recognize  his  relief  as  adequate  at  law/''  A  retraxit  entered  by  tlie  nom- 
inal plaintiff,  or  a  dismissal  of  the  suit  by  him,  without  the  knowledge  or  consent 
of  the  benelicial  owner,  may  be  vacated  within  the  term,^  and  is  no  bar  to  a  sub- 
sequent action  at  law  in  the  name  of  the  same  nominal  plaintiff.''^  So  a  satisfac- 
tion of  judgment  entered  of  record  by  the  nominal  plaintiff  may  be  vacated  on 
motion  in  behalf  of  the  equitable  owner  of  the  judgment.^''  For  a  like  reason 
the  declarations  of  a  mere  legal  owner  are  not  admissible  to  defeat  the  action.'^' 

(c)  No  DisciiAKGE  BY  NOMINAL  Plaintikf.  Wlicn  tlic  bcnehcial  ownership  is  known 
to  defendant,  the  nominal  plaintiff  cannot  prejudice  the  equitable  ownership  by 
receiving  payment  from  defendant  or  by  giving  him  a  formal  discharge.'^  In 


12  S.  E.  177;  Craig  v.  Twomey,  14  Gray 
(Mass.)  486,  487.  The  latter  case  was  an 
action  of  contract  by  the  indorsee  against  the 
maker  of  a  promissory  note.  At  the  trial 
plaintiff  on  cross-examination  testified  that 
the  action  was  not  conducted  for  his  benefit, 
and  at  his  expense,  but  in  his  name  for  a 
third  person,  who  in  turn  testified  that  lie 
had  nothing  to  do  with  it.  Defendant  there- 
upon moved  to  dismiss  the  action.  Plaintiff's 
counsel  then  announced  "  that  there  might 
have  been  some  misapprehension,  but  that  the 
plaintiff  now  adopted  the  action  as  his  own." 
It  was  held  that  the  motion  to  dismiss  was 
properly  overruled.  As  plaintiff  had  a  good 
legal  title  as  indorsee  and  had  declared  by 
his  attorney  that  he  adopted  the  action,  this 
"  made  him  liable  for  costs  and  a  good  plain- 
tiff." 

45.  See  su-pra,  I,  B,  2,  e,  (n),  (c),  (2). 

46.  Cunningham  v.  Carpenter,  10  Ala.  109, 
112,  where  Goldthwaite,  J.,  said:  "Courts  of 
law  are  every  day  in  the  practice  of  giving 
effect  to  the  assignment  of  choses  in  action, 
and  will  not  permit  a  mere  nominal  plaintiff 
to  dismiss  a  suit,  or  otherwise  interfere  with 
the  just  rights  of  the  equitable  owner." 

47.  Carter  v.  United  Ins.  Co.,  1  Johns. 
Ch.  (N.  Y.)  463,  464,  where  a  bill  in 
equity  was  filed  by  C  as  assignee  of  a  policy 
of  insurance  issued  to  Gibbs  and  Titus,  and 
it  was  held  that  the  bill  must  be  dismissed. 
"  The  demand,"  said  Chancellor  Kent,  "  is 
properly  cognizable  at  law,  and  there  is  no 
good  reason  for  coming  into  this  Court  to  re- 
cover on  the  contract  of  insurance.  The 
plaintiffs  are  entitled  to  make  use  of  the 
names  of  Gibbs  and  Titus,  the  original  as- 
sured, in  the  suit  at  law;  and  the  nominal 
plaintiff  would  not  be  permitted  to  defeat  or 
prejudice  the  right  of  action." 

48.  Sloan  v.  Sommers,  14  N.  J.  L.  509.  In 
this  case  Sommers,  plaintiff,  had  entered  a. 
retraxit,  without  application  to  the  court  or 
leave.  So  soon  as  this  was  discovered,  and 
witliin  the  term,  the  counsel  for  plaintiff  sug- 
gested to  tlie  court  that  Thomas  Astley  was 
the  assignee  of  the  note  in  qu(!stion,  and  the 
real  plaintiff  in  tlie  suit,  and  in  his  behalf 
moved  for,  and  upon  the  facts  then  shown  to 
the  coui't,  obtiiincd  a  rule  to  show  cause  why 
the  retraxit  sliould  not  be  expunged  from  the 
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minutes,  or  otherwise  vacated.  It  was  held 
that  the  retraxit  ought  to  be  expunged  and 
vacated,  with  the  costs  of  the  motion  to  be 
paid  by  Sommers. 

49.  Welch  V.  Mandeville,  1  Wheat.  (U.  S.) 
233,  4  L.  ed.  79.  In  this  case  while  an  action 
under  the  title  of  Welch  v.  Mandeville  was 
pending,  Welch  caused  this  entry  to  be  made 
upon  the  record:  "This  suit  is  dismissed, 
agreed."  In  fact  Welch  was  only  a  nominal 
plaintiff,  the  beneficial  owner  being  Prior. 
This  fact  was  known  to  defendant.  The  dis- 
missal was  without  the  authority,  knowledge, 
or  consent  of  Prior,  and  had  been  obtained 
through  collusion  between  defendant  and 
Welch.  Prior  did  not  discover  the  dismissal 
until  after  the  adjournment  of  court.  In 
these  circumstances.  Prior  instituted  another 
action  in  the  name  of  Welch,  for  the  use  of 
Prior,  against  Mandeville.  The  latter  pleaded 
the  dismissal.  Prior,  in  the  replication,  set 
up  the  facta  of  the  dismissal  as  procured 
without  his  knowledge  or  consent  and  in 
fraud  upon  him  as  beneficial  owner.  On  de- 
murrer the  replication  was  held  good.  And 
see  Tate  v.  New  York  Bank,  96  Va.  765,  32 
S.  E.  476. 

50.  Warden  r.  Eden,  Col.  Cas.  (N.  Y.) 
137,  1  Johns.  531  and  note,  2  Johns.  Cas. 
121. 

51.  "The  party  who  has  ceased  to  have 
any  substantial  interest  in  the  subject  mat- 
ter of  the  action,  and  whose  name  is  used  as 
a  matter  of  necessity  to  satisfy  a  technical 
rule  of  the  law,  ought  not  to  be  permitted  by 
his  acts  or  declarations  to  defeat  or  disparage 
the  title  of  his  innocent  assignee."  Dazey  v. 
Mills,  10  111.  67,  71,  per  Treat,  C.  J. 

52.  Thus,  in  Andrews  v.  Beecker,  1  Johns. 
Cas.  (N.  Y.)  411,  3  Johns.  426  note,  it  was 
held  that  a  release  by  the  obligee  of  a  bond 
after  an  assignment  and  notice  of  such  as- 
signment to  the  obligor  was  a  nullity. 

An  officer  who,  after  receiving  an  execution 
with  notice  that  the  claim  on  wliich  the  judg- 
ment had  been  recovered  had  been  assigned  to 
another  person  and  was  prosecuted  at  his  cost, 
collects  the  amount  of  the  execution  and  pays 
it  to  the  nominal  plaintiff,  is  liable  in  tort 
to  the  assignee  for  tlie  amount  of  the  costs 
in  the  action  on  the  claim.  Riley  Taber, 
9  Gray  (Mass.)  372. 
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such  a  case,  if  defendant  pleaded  a  payment  to  or  a  release  by  the  nominal  plain- 
tiff, a  court  of  law  did  not  find  it  necessary,  at  least  in  some  jurisdictions,  to 
resort  to  extraordinary  methods  of  setting  aside  the  obnoxious  plea,  as  to  an 
interlocutory  order  on  affidavits,  but  could  entertain  a  replication  setting  up  the 
matter  in  avoidance,  and  permit  the  action  in  the  name  of  the  nominal  plaintiff 
to  continue  in  that  name  against  defendant  who  had  paid  him.^^ 

(3)  Rights  of  Defendant  —  (a)  In  General.  The  device  of  the  use  plaintiff 
was  not  permitted  to  impair  any  of  the  just  rights  of  defendant  in  the  cause,^*  nor 
to  disturb  him  unnecessarily.^^ 

(b)  His  Rights  Against  Beneficial  Owner.  At  one  time  courts  of  law  looked 
only  to  the  relation  between  defendant  and  the  nominal  plaintiff ;  if  there  was 
a  defense  against  him  there  was  a  defense  against  the  beneficial  owner  using 
his  naine.^®  But  while  preserving  the  form  of  the  ancient  rule,  courts  of  law 
early  began  both  to  pi'otect  the  use  plaintiff  from  defenses  which  were  good  only 
against  1;he  nominal  plaintiff,^''  and,  on  the  other  hand,  to  permit  defendant  to 
avail  himself  of  any  defense  which  he  might  have  set  up  against  the  beneficial 
owner  if  the  action  had  been  brought  in  his  name.^^ 

(f)  Partial  Survival  of  Device  in  Code  Pleading  —  (1)  In  General.  The 
fundamental  provision  of  the  codes  that  the  civil  action  must  be  presented  in  the 


53.  Littlefield  v.  Storey,  3  Johns.  (N.  Y.) 
425,  which  was  an  action  of  debt  on  an  obli- 
gation under  seal.  Defendant  pleaded  pay- 
ment to  plaintiff.  Plaintiff  replied  that  be- 
fore the  commencement  of  the  suit  he  sold  and 
assigned  the  obligation  to  R,  to  have  and  re- 
ceive the  money  due  thereon  to  his  own  use, 
and  did  authorize  him,  in  the  name  of  him, 
plaintiff,  to  demand  and  receive  the  same  to 
the  use  and  benefit  of  him,  the  said  E,  of 
which  defendant  had  notice,  and  plaintiff 
averred  that  this  action  was  commenced  for 
the  sole  use  and  benefit  of  the  said  R,  for  the 
purpose  of  enabling  him  to  collect  and  receive 
the  money  due  on  the  obligation.  A  general 
demurrer  to  this  replication  was  overruled, 
with  judgment  for  plaintiff.  See  the  remarks 
of  Taft,  J.,  in  Wagner  v.  National  L.  Ins.  Co., 
90  Fed.  395,  403,  33  C.  C.  A.  121,  and  cases 
there  cited.  See  also  the  procedure  in  Welch 
V.  Mandeville,  1  Wheat.  (U.  S.)  233,  4  L.  ed. 
79,  and  in  Lamb  v.  Vise,  8  Dowl.  P.  C.  360, 
4  Jur.  341,  9  L.  J.  Exoh.  177,  6  M.  &  W.  467, 
55  Rev.  Rep.  694. 

54.  Stone  v.  Hubbard,  7  Cush.  (Mass.) 
595,  597,  where  it  was  said:  "The  principle 
on  which  these  decisions  [permitting  an 
action  in  the  name  of  the  nominal  plaintiff  by 
the  beneficial  owner]  rest  is,  that  the  pur- 
chaser of  the  note  has  a  right  to  recover  all 
that  is  due  upon  it;  that  the  rights  of  the 
promisor  cannot  be  in  any  way  prejudiced  by 
a  suit  in  the  name  of  the  payee,  and  if  the 
latter  does  not  interpose  and  object,  the  mode 
of  enforcing  the  contract  is  wholly  immaterial 
to  the  defendant,  and  constitutes  no  valid 
ground  of  defence." 

55.  Shanks  V.  White,  36  Ga.  432.  Compare 
Berry  v.  Gillis,  17  N.  H.  9,  17,  43  Am.  Dec. 
584,  where  it  was  said:  "As  the  court  has 
authority  to  protect  the  rights  of  the  plaintiff 
in  interest  when  the  writ  is  in  the  name  of 
a  nominal  plaintiff,  so  we  may  protect  the 
defendant  against  a  suit  by  one  person  in  the 
name  of  another,  where  the  plaintiff  on  the 


record  has  no  interest,  and  the  real  plaintiff 
has  no  right,"  per  Parker,  C.  J.,  holding  that 
evidence  on  the  point  is  admissible  under  the 
general  issue. 

56.  "  If  the  question  that  has  been  made 
in  this  case,"  said  Lord  Kenyon,  in  Bauerman 
V.  Radenius,  2  Esp.  663,  7  T.  R.  663,  668, 
"  had  arisen  before  Sir  M.  Hale,  or  Lords 
Holt  or  Hardwicke,  I  believe  it  never  would 
have  occurred  to  them  sitting  in  a  court  of 
law,  that  they  could  have  gone  out  of  the 
record  and  considered  third  persons  as  parties 
in  the  cause."    So  in  Gibson  v.  Winter,  5 

B.  &  Ad.  96,  2  N.  &  M.  737,  27  E.  C.  L.  50. 
Lord  Denman  remarked :  "  The  plaintiff, 
though  he  sues  as  a  trustee  of  another,  must, 
in  a  court  of  law,  be  treated  in  all  respects  as 
the  party  in  the  cause :  if  there  is  a  defence 
against  him,  there  is  a  defence  against  the 
cestui  que  trust  who  uses  his  name." 

57.  Thus,  the  transferee  by  parol  of  a  ne- 
gotiable jjromissory  note  was  permitted,  as 
early  as  1816,  to  sue  in  the  name  of  the 
promisee,  notwithstanding  payments  by  the 
maker  to  the  promisee  after  notice  of  the 
transfer.  Jones  v.  Witter,  13  Mass.  304. 
And  see  Lamb  v.  Vice.  8  Dowl.  P.  C.  360,  4 
Jur.  341,  9  L.  J.  Exeh.  177,  6  M.  &  W.  467, 
472,  55  Rev.  Rep.  694,  where  Lord  Abinger, 

C.  I?.,  said :  "  Nothing  is  more  common  than 
for  a  cestui  que  trust  to  sue  on  a  bond  in  the 
name  of  his  trustee.  If  the  defendant  has 
pleaded  the  bankruptcy  of  the  plaintiff,  it 
would  have  been  a  good  replication  that  he 
was  suing  merely  as  trustee." 

58.  Merrill  v.  Randall,  22  111.  227;  Mc- 
Henry  v.  Ridgely,  3  111.  309,  310,  35  Am. 
Dec.  110,  where  Wilson,  C.  J.,  said:  "That 
no  injustice  may  result  from  this  rule,  it  is 
also  settled,  that,  when  the  plaintiff  on  the 
record  is  a  mere  trustee  for  another,  the  de- 
fendant may  avail  himself  of  any  defence, 
which  he  might  set  up  against  the  real  owner 
of  the  instrument,  provided  the  action  had 
been  brought  in  his  name." 

[I,  B,  2,  e,  (II),  (f),  (I)] 
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naiiio  of  the  real  party  in  interest''^  lias  for  the  mo8t  part  mado  a  resort  to  nom- 
inal and  use  plaiiitill'is,  in  an  action  at  the  instance  of:  tlie  beneficial  owner,  both 
unnecessary  and  improper.""  JJiit  tliere  arc  a  few  classes  of  cases  in  which  tho 
historic  device  still  holds  a  ])lace  under  the  codes."' 

(2)  Gkantee  Sqino  in  Namu  of  Gijantok.  It  is  a  well-settled  doctrine  of  the 
common  law  in  some  states,  and  recognized  by  statute  in  some,  that  a  conveyance 
of  land,  although  by  the  rightful  owner,  wliile  it  is  in  the  adverse  possession  of 
another,  is  absolutely  void  as  to  the  person  in  possession  and  his  privies.**  In 
such  a  case  the  grantee,  having  no  title  as  against  the  adverse  holder,  cannot  on 
principle  bring  an  action  in  his  own  name  to  recover  the  land  from  the  person 
thus  in  possession."^  In  states  where  the  grant,  although  void  as  against  tho 
adverse  holder,  is  valid  as  between  the  grantor  and  the  grantee,'''  there  is  no  diffi- 
culty, under  the  common-law  doctrine  of  the  use  plaintiff,  in  permitting  an  action 
against  the  adverse  possessor  by  the  grantee  in  the  name  of  the  grantor but  in 
code  pleading  it  was  early  claimed  that  the  provision  requiring  every  action  to  be 
prosecuted  in  the  name  of  the  real  party  in  interest""  precluded  the  grantee  from 
bringing  the  action  in  the  name  of  the  grantor."'  The  doubt  was  met  in  New 
York  by  an  amendment  authorizing  the  grantee  of  land  held  adversely  to  tiie 
grantor  to  sue  in  the  name  of  the  grantor."^  The  same  result  has  been  reached 
on  principle  in  the  few  cases  under  the  code  ill  which  the  question  has  been  care- 
fully considered  by  the  courts."^ 

(3)  When  Statutory  Rule  Is  Limited.    The  statutes  which  establish  the 


59.  See  infra,  I,  B,  2,  e,  (iii) . 

60.  Lytle  v.  Lytle,  2  Mete,  (Ky.)  127 
(which  was  an  action  in  the  name  of  the  as- 
signor of  a  chose  in  action ;  in  the  caption  a3 
well  as  in  the  body  of  the  complaint  the  name 
of  the  assignee  was  mentioned  as  the  person 
for  whose  use  the  action  was  brought  j  the 
evidence  showing  the  assignment,  it  was  held 
that  no  right  of  action  appeared  in  plaintiff, 
and  therefore,  under  the  general  principles  of 
the  code,  that  a  judgment  in  his  favor  was 
impossible)  ;  Weise  v.  Gerner,  42  Mo.  527; 
Ilollister  v.  Hubbard,  11  S.  D.  461,  78  N.  W. 
949.  Compare  Beebe  v.  Funkhouser,  2  Iowa 
314,  where  the  petition  alleged  that  Beebe 
"  sued  for  the  use  of  Wright,"  defendant  de- 
murred, claiming  that  the  petition  showed 
that  the  action  was  not  brought  by  the  real 
party  in  interest,  and  it  was  held  that  the  fact 
of  an  assignment  by  Beebe  might  be  shown  to 
defeat  the  action  in  the  name  of  the  assignor, 
but  that  in  the  absence  of  such  showing  an 
action  in  Beebe's  name  would  not  be  defeated 
by  the  addition  of  the  phrase  "  for  the  use 
and  benefit  of,"  etc. 

61.  See  infra,  I,  B,  2,  e,  (ii),  (f),  (2)- 
(4). 

62.  See  Champerty  and  Maintenance,  C 
Cyc.  807  et  seq. 

63.  Steeple  v.  Downing,  60  Ind.  478; 
Schneller  v.  Plankinton,  12  N.  D.  561,  98 
N.  W.  77.  And  see  Burk  v.  Andis,  98  Ind.  59, 

■where  the  defect  was  remedied  by  a  substitu- 
tion of  plaintiffs.  Contra,  by  statute  in  In- 
diana, in  suits  begun  since  1881,  and  in 
North  Carolina.    See  infra,  note  69. 

64.  See  Ciiampeety  and  Maintenance,  6 
Cyc.  889  ct  seq. 

65.  See  supra,  I,  B,  2,  e,  (li),  (b).  And 
see  in  particular  Townsend  Sav.  Bank  v.  Todd, 
47  Conn.  190. 

66.  See  infra,  I,  B,  2,  o,  (ill). 

[I,  B,  2,  e,  (II).  (F),  (1)] 


67.  Steeple  v.  Downing,  60  Ind.  478; 
Hamilton  v.  Wright,  37  N.  Y.  502. 

68.  N.  Y.  Laws  (1866),  c.  824,  amending 
Code  Proc.  §  111.  This  amendment  is  dis- 
cussed in  Hamilton  v.  Wright,  37  N.  Y.  502, 
and  Steeple  v.  Downing,  60  Ind.  478,  where  it 
is  treated  as  declaratory  of  the  principle 
governing  the  question. 

69.  The  point  was  argued  on  principle  and 
authority  in  Steeple  v.  Downing,  60  Ind.  478, 
490,  the  court  reaching  the  conclusion  "  that, 
under  our  code,  where  land  has  been  conveyed, 
which  at  the  time  was  in  the  adverse  pos- 
session of  another,  an  action  may  be  main- 
tained to  recover  it  from  i'lc  party  thus  in 
possession,  in  the  name  of  the  grantor  in  such 
conveyance  as  plaintiff,"  notwithstanding  the 
requirement  of  the  real  party  in  interest. 
See  also  Eoszell  v.  Roszell,  105  Ind.  77,  4 
N.  E.  423 ;  Burk  V.  Andis,  98  Ind.  59.  Com- 
pare Hamilton  v.  Wright,  37  N.  Y.  502; 
Smith  V.  Long,  12  Abb.  N.  Cas.  (N.  Y.)  113; 
Schneller  v.  Plankinton,  12  N.  D.  561,  567, 
98  N.  W.  77,  where  Young,  C.  J.,  said :  "  The 
plaintiff's  deed  is  void  as  to  this  defendant, 
and  will  not  sustain  his  action.  The  inter- 
ests of  the  defendant  can  be  litigated  and  de- 
termined only  in  an  action  prosecuted  in  the 
name  of  the  plaintiff's  grantor." 

Contra  by  statute. —  By  an  amendment  of 
the  Indiana  code  in  1881,  "  any  person  having 
a  right  to  recover  the  possession  of  real 
estate,  or  to  quiet  title  thereto  in  the  name 
of  any  other  person  or  persons,  shall  have  the 
right  to  recover  possession  or  quiet  title  in 
his  own  name."  Ind.  Laws  (1881),  p.  GO; 
Burns  Rev.  St.  §  1085  (1073).  Although 
permissive  in  terms,  this  provision  is  con- 
strued as  requiring  the  action  to  be  brought 
in  the  niime  of  the  grantee.  Chapman  V. 
Jones,  149  Ind.  434,  47  N.  E.  1065;  Peck  V. 
Sims,  120  Ind.  345,  22  N.  E.  313.    So  in 
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rule  that  an  action  must  be  brought  in  the  name  of  the  real  party  in  interest™  do 
not  always  give  tlie  rule  its  full  range  of  application ;  where  it  ceases  to  apply,  a 
court  of  law,  if  there  is  a  separation  of  the  legal  and  the  beneficial  ownership, 
will  recur  to  the  doctrine  of  a  nominal  plaintiff.'^ 

(4)  In  Assignments  Pendente  Lite  —  (a)  In  General.  If  a  chose  in  action 
is  assigned  while  the  action  is  pending,  in  a  state  where  actions  must  be  prose- 
cuted in  the  name  of  real  parties  in  interest,  the  assignee  may  be  substituted  as 
plaintiff;''^  but  it  is  a  common  provision  of  the  codes,  and  well  established  by  the 
courts  in  these  same  states,  that  the  action  may  continue  in  the  name  of  the  original 
plaintiff,  under  the  control  of  the  assignee,  without  change  on  the  record.''^  As 
construed  in  the  light  of  other  provisions  of  the  code,  the  rule  "  that  every  action 
must  be  prosecuted  in  the  name  of  the  real  party  in  interest"  has  been  held  to 
mean  that  every  action  must  be  commenced  in  the  name  of  the  real  party  in 
interest,  but  that  plaintiffs  subsequent  transfer  pendente  lite  of  his  interest, 
wholly  or  in  part,  will  not  prevent  the  further  prosecution  of  the  action  in  his 
name,  for  the  benefit  of  the  assignee.''^*  In  these  cases  the  assignee's  control  over 
the  further  prosecution  of  the  action  in  the  name  of  the  original  plaintiff  is  very 
complete ;  indeed,  it  may  be  said  that  the  assignee's  control  over  such  further 


North  Carolina  a  special  provision  of  the 
Code  Civ.  Proc.  §§  177,  179,  permits  the 
grantee  of  land  held  adversely  to  his  grantor 
to  bring  the  action  in  the  grantee's  own  name. 

70.  See  infra,  I,  B,  2,  e,  (iii). 

71.  Key  v.  Continental  Ins.  Co.,  101  Mo. 
App.  344,  352,  74  S.  W.  162,  where  it  is  said: 
"  The  code  only  takes  away  the  right  of  an 
assignee  to  sue  at  law  in  the  name  of  the  as- 
signor in  instances  where  the  right  is  no 
longer  useful  because  the  assignee  may  sue 
in  his  own  name." 

So  in  Alabama. —  Here  the  code  required 
that  "  the  party  really  interested  whether  he 
have  the  legal  title  or  not  "  shall  sue  in  his 
own  name  when  the  action  is  on  a  promissory 
note,  bond,  or  other  contract,  "  for  the  pay- 
ment of  money."  It  was  held  that  the  as- 
signee of  a  penal  bond  conditioned  to  be  void 
if  the  obligor  should  make  title  to  certain 
lands  could  not  sue  on  it  in  his  own  name. 
"  So  far  as  this  contract  imposed  an  obliga- 
tion to  make  titles  to  the  land  ...  it 
was  a  contract  for  the  performance  of  an  act, 
not  a  contract  for  the  payment  of  money,  and, 
therefore,  not  susceptible  of  suit  in  the  name 
of  one  destitute  of  the  legal  title."  Skinner 
V.  Bedell,  32  Ala.  44,  48.  And  see  Wolffe  v. 
Eberlein,  74  Ala.  99,  49  Am.  Rep.  809,  a  judg- 
ment is  not  a  contract  for  the  payment  of 
money.  Compare  McNutt  v.  King,  59  Ala. 
597,  action  of  trover. 

72.  See  Pleading. 

For  a  limitation  of  the  power  of  substitu- 
tion here  so  that  a  continuance  in  the  name 
of  the  original  plaintiff  is  necessary  see  Dun- 
dee Mortg.  Inv.  Co.  v.  Hughes,  89  Fed.  182. 

73.  California. —  Sears  v.  Ackerman,  138 
Cal.  583,  72  Pac.  171  (even  an  action  for  an 
injunction  may  thus  continue  in  the  name  of 
the  original  plaintiff)  ;  Tuffree  v.  Stearns 
Eanchos  Co.,  124  Cal.  306,  57  Pac.  69 ;  Walker 
V.  Felt,  54  Cal.  386. 

Iowa. —  Kreuger  v.  Svlvester,  100  Iowa  647, 
650,  69  N.  W.  1059,  where  plaintiff,  while  his 
action  was  pending,  assigned  his  cause  of 
action  to  his  attorney  and  it  was  held  to  be 


"  perfectly  proper  for  the  court  to  allow  the 
case  to  proceed  in  the  name  of  the  original 
plaintiff." 

Kansas. —  McKnight  v.  Bertram  Heating, 
etc.,  Co.,  65  Kan.  859,  70  Pac.  345  (where 
while  an  action  on  a  quantum  meruit  was 
pending  plaintiff  assigned  a  portion  of  his 
interest  and  it  was  held  that  this  did  not 
preclude  the  further  prosecution  of  the  action, 
in  the  name  of  plaintiff  to  recover  the  whole 
demand)  ;  Douglas  v.  Muse,  62  Kan.  865,  61 
Pac.  413. 

Kentucky. —  Cantrell  v.  Hewlett,  2  Bush 
311;  Western  Bank  v.  Coldsway,  94  S.  W.  1, 
29  Ky.  L.  Rep.  651. 

Minnesota. —  Brown  V.  Kohout,  61  Minn. 
113,  63  N.  W.  248. 

Missouri. —  Ashby  v.  Winston,  26  Mo.  210. 

Nebraska. —  McCullough  v.  Dovey,  61  Nebr. 
675,  85  N.  W.  893;  Parker  v.  Taylor,  3  Nebr. 
(Unoff.)  318,  91  N.  W.  537. 

New  York. —  Hirshfeld  v.  Fitzgerald,  157 
N.  Y.  166,  177,  51  N.  E.  997,  46  L.  R.  A.  839, 
where  Haight,  J.,  said:  "Section  756  of  the 
Code  of  Civil  Procedure  provides  that  '  In 
case  of  a  transfer  of  interest,  or  devolution 
of  liability,  the  action  may  be  continued,  by 
or  against  the  original  party,  unless  the  court 
directs  the  person  to  whom  the  interest  is 
transferred,  or  upon  whom  the  liability  is 
devolved,  to  be  substituted  in  the  action,  or 
joined  with  the  original  party,  as  the  case 
requires.'  Under  this  provision  of  the  code, 
it  has  been  repeatedly  held  that  the  action 
may  be  maintained  in  the  name  of  the  orig- 
inal plaintiff,  notwithstanding  that  he  has, 
subsequent  to  the  bringing  of  the  action,  as- 
signed his  claim  to  another  party  [that  is, 
person]." 

Oregon. —  Dundee  Mortg.,  etc.,  Co.  v. 
Hughes,  89  Fed.  182.  "An  action  in  the  fed- 
eral courts,  the  provision  of  the  Oregon  code 
applying  because  of  the  Practice  Conformity 
Act. 

74.  Dundee  Mortg.,  etc.,  Co.  v.  Hughes,  89 
Fed.  182;  Elliot  v.  Teal,  8  Fed.  Cas.  No.  4,389, 
5  Sawy.  188. 

[I,  B,  2,  e,  (II),  (f),  (4),  (a)] 
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prosecution  of  the  action  is  closely  analogous  to  the  control  exercised  under  the 
older  procedure  bj  the  use  plaintiff.''^ 

(b)  In  Case  of  Oiiiginal  Plmn'I'ikk'h  Death.  A  question  has  arisen  in  Borne 
states  whether  the  rule  applies  if  plaintiff  assignor  dies  after  the  assignment.  At 
common  law  the  beneficial  owner  had  the  right  to  use  the  name  of  the  legal 
owner's  representative,"'  but  there  is  some  authority  under  the  code  that  the 
action  cannot  be  contitmed  by  the  assignee  in  the  name  of  the  assignor's  personal 
representative."  In  this  contingency  it  has  been  thought  that  the  action,  not- 
withstanding the  rule  of  the  real  party  in  interest,  may  continue  even  in  the 
name  of  the  deceased  plaintiff.™ 

(c)  Control  of  REriiESENTATivE  Actions.  The  rule  has  l)een  applied  also  when 
the  original  plaintiff  is  ostensibly  suing  in  l)eha]f  of  himself  and  otljers  similarly 
situated.  If  such  a  plaintiff  assigns  his  claim  while  the  action  is  pending  and 
before  others  join  in,  it  may  continue  in  the  name  of  the  original  plaintiff,  but 
the  assignee  is  the  master  of  the  suit.™ 

(ni)  The  Real  Party  in  Interest — (a)  In  General.  The  ph  rase  "  the 
real  party  in  interest"  employed  in  referring  to  a  party  plaintiff  belongs  to  the 
terminology  both  of  equity  pleading  and  of  code  pleading.  It  was  current  in  the 
equity  reports,  before  the  enactment  of  the  codes,  to  describe  the  proper  party 
plaintiff  in  equity.'^''  It  has  been  given  a  wider  scope  in  tiie  most  of  the  states 
of  the  Union,  and  notably  in  the  code  states,^^  by  the  statutory  provision  that 
"every  action  must  be  prosecuted  in  the  name  of  the  i-eal  party  in  interest,^ 


75.  Walker  v.  Felt,  54  Cal.  386  (where 
plaintiff  transferred  his  interest  to  others, 
whose  attorneys  thenceforth  took  charge  of 
the  case,  but  without  any  change  of  the  title 
of  the  action,  or  of  the  attorney  of  record, 
and  it  was  held  that  a  stipulation  signed  by 
the  original  plaintiff  and  his  attorney  for  the 
disimssal  of  the  action  was  a  flagrant  breach 
of  good  faith,  and  that  an  order  of  dismissal 
entered  upon  such  stipulation  should  have 
been  promptly  vacated  on  discovery  of  the 
fraud)  ;  Ashby  v.  Winston,  26  Mo.  210  (hold- 
ing that  defendant,  having  notice  of  the  as- 
signment pendente  lite,  has  no  right  to  com- 
promise the  suit  without  the  consent  of  the 
assignee).  In  Hirshfeld  v.  Fitzgerald,  157 
N.  Y.  166,  177,  51  N.  E.  997,  46  L.  R.  A.  839, 
it  is  said  that  when  the  action  is  continued 
in  the  name  of  the  assignor,  "  he  is  deemed 
to  act  for  and  on  behalf  of  his  assignee,  and 
to  represent  his  interest  in  tlie  litigation.  In 
no  case  to  which  our  attention  has  been  called 
has  the  plaintiff  been  allowed  to  continue  the 
action  after  he  has  assigned  his  cause  of 
action  in  opposition  to  the  Avishes  and  inter- 
ests of  his  assignee,"  per  Haight,  J.,  holding 
accordingly  that  the  assignor,  the  original 
plaintiff,  in  whose  name  the  action  was  con- 
tinued, could  not  prevent  its  dismissal  by  his 
assignee.    See  supra,  I,  B,  2,  e,  (ii),  (2),  (b). 

76.  Foss  V.  Lowell  Five  Cent  Sav.  Ban]s, 
111  Mass.  285;  Grover  v.  Grover,  24  Pick. 
(Mass.)  261,  35  Am.  Dec.  319.  See  supra, 
I,  B,  2,  e,  (n),  (e),  (2),  (a). 

77.  Reynolds  v.  Quaely,  18  Kan.  361.  Com- 
pare dictum  in  Tufl'ree  v.  Stearns  Ranchos 
Co.,  124  Cal.  306,  57  Pac.  69. 

78.  Tuflrcc  v.  Stearns  Ranchos  Co.,  124 
Cal.  306,  308,  57  Pac.  69,  where  it  is  said: 
"  If  the  original  party  be  a  mere  nominal 
party,  and  the  vendee  is  the  real  party  in 
interest  —  if  tlie  nominal  party  has  no  riglit 

[I,  B,  2,  e,  (II),  (f),  (4),  (a)] 


to  conduct  the  litigation  upon  any  particular 
lines  as  against  the  wishes  of  the  real  party 
in  interest;  if  the  real  party  in  interest,  the 
vendee,  has  the  control  of  the  litigation,  and 
this  is  decided  by  the  cases  cited  from  the 
reports  of  this  Stats  —  then  it  would  seem  to 
be  wholly  immaterial  whether  the  original 
party  to  the  action  lives  or  dies."  Contra, 
Tavlor  v.  Elliott,  32  Ind.  588. 

79.  Hirshfeld  v.  Fitzgerald,  157  N.  Y.  166, 
51  N.  E.  997,      L.  R.  A.  839. 

80.  Rogers  v.  Traders'  Ins.  Co.,  6  Paige 
(N.  Y.)  583,  598  ("  In  this  court  the  suit  is 
properly  brought  in  the  names  of  the  real 
parties  in  interest " )  ;  Field  v.  Maghee,  5 
Paige  (N.  Y.)  539,  540  ("The  complainants 
in  this  court  must  be  the  real  parties  in 
interest ") . 

81.  That  is  in  the  states  and  territories 
of  Alaslia,  Arizona,  Arkansas,  California, 
Colorado,  Connecticut,  Idaho,  Indiana,  Indian 
Territory,  Iowa,  Kansas,  Kentucky,  Minne- 
sota, Missouri,  Montana,  Nebraska,  Nevada, 
New  Mexico,  New  York,  North  Carolina, 
North  Dakota,  Ohio,  Oklahoma,  Oregon,  South 
Carolina,  South  Dakota,  Utah,  Washington, 
Wisconsin,  and  Wyoming. 

82.  So  in  N.  Y.  Code  (1848),  §  91,  the 
terms  of  which  have  been  closely  followed  in 
the  codes  of  the  other  states  named  above.  A 
similar  enactment  appears  in  several  states 
which  are  not  generally  classed  as  code 
states. 

This  general  provision  of  the  code  is  over- 
lapped, in  a  number  of  the  states,  by  statutes 
which  declare  certain  choses  in  action  assign- 
able, or  expressly  authorize  an  assignee  to  sue 
in  liis  own  name.  See  in  general  Assign- 
ments, 4  Cyc.  96  et  seq.  The  code  provision, 
however,  is  independent  of  these  particular 
enactments  and  their  disappearance  from  the 
statute  book  does  not  affect  the  rule  of  the 
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except  as  otherwise  specially  provided ";  or  a  similar  provision  appearing  m 
the  statutes  of  some  of  the  states  not  generally  classed  as  code  states. 

(b)  When  Both  Legal  Title  and  Beneficial  Ownership  Are  in  One  Person. 
In  this,  the  normal  case,  plaintiiJ  may  of  course  be  without  capacity  to  sue  ;^*  but 
his  remedial  interest  is  not  open  to  question,  either  in  common-law _  pleading,  in 
equity  pleading,  or  under  the  codes.  It  is  only  when  the  legal  title  has  been 
separated  from  the  benelicial  ownership,  or  equitable  title,  that  difficulties  as  to 
the  real  party  in  interest  have  arisen. 

(o)  Beneficial  Ownership  as  a  Sufficient  Test  of  Remedial  Interest  — 
(1)  In  Geneeal.  It  may  happen,  in  a  variety  of  ways,  that  one  person  is  vested 
with  a  full  legal  title  to  the  cause  of  action  set  up  in  the  pleading,  while  another 
has  the  entire  beneficial  ownership.  When  this  occurs,  the  selection  of  the 
proper  party  plaintiff  raises  various  questions.  The  leading  characteristic  of  the 
doctrine  of  the  real  party  in  interest  is  that  it  recognizes  the  beneficial  ownership 
asperse  a  sufficient  test  of  remedial  interest.^^  In  this  respect  it  has  to  do 
chiefly  with  the  questions  whether  a  court  can  recognize  as  plaintiff  in  his  own 
name,  either  the  equitable  assignee  of  a  chose  in  action,  or  the  assignor  of  a 
chose  who  has  retained  a  beneficial  ownership,  or  the  third  person  beneficiary  of 
a  contract.^* 

(2)  The  Equitable  Assignee  of  a  Chose  in  Action  as  Plaintiff  _ — (a)  Is 
Common-Law  Pleading.  Even  after  the  substantive  common  law  had  attained  to  a 
recognition  of  the  beneficial  ownership  of  the  assignee  of  a  chose  in  action,  the 
common-law  procedure,  reflecting  the  ancient  theory  that  choses  in  action  were 
not  assignable,  refused  all  direct  recognition  of  the  assignee's  remedial  interest.^^ 
Although  the  substantive  law  had  changed,  the  rule  of  procedure  kept  its  ancient 
form.  If  the  chose  in  action  was  assignable  but  its  assignment  did  not  transfer 
the  legal  title,  the  assignee  could  indeed  enforce  his  beneficial  ownership,  and  to 
this  end  was  given  control  of  the  action ;  but  he  must  sue  as  if  the  chose  had 
not  been  assigned,  and  therefore  in  the  name  of  the  assignor.^^ 


code  as  to  the  real  party  in  interest.  Long  v. 
Heinrich,  46  Mo.  603. 

83.  The  exceptions  to  the  requirement  of 
the  real  party  in  interest  originally  included 
only  three  classes  of  persons,  who  were  per- 
mitted to  sue  "  without  joining  with  him  the 
persons  for  whose  benefit  the  suit  is  prose- 
cuted "  —  an  executor  or  administrator,  a 
trustee  of  an  express  trust,  and  a  person  ex- 
pressly authorized  by  statute.  N.  Y.  Code 
(1848),  §  93. 

The  terms  of  this  provision  reappear  in  the 
other  code  states  named  above.  Later  amend- 
ments or  enactments,  in  all  the  code  states, 
have  added  to  the  list  "  the  person  with  whom 
or  in  whose  name  a  contract  is  made  for  the 
benefit  of  another  " ;  and  in  several  states  a 
guardian  is  now  expressly  included.  See  the 
statutes  of  Arkansas,  Iowa,  Kansas,  Ken- 
tucky, Nebraska,  Ohio,  Oklahoma,  Washing- 
ton, and  Wyoming. 

84.  Plaintiff's  want  of  requisite  capacity 
to  sue  is  discussed,  infra,  I,  B,  3. 

85.  The  beneficial  ownership  is  to  be  dis- 
tinguished, not  only  from  the  mere  legal  title 
but  also  from  the  mere  beneficial  interest. 
See  supra,  I,  B,  2,  b,  (i).  It  should 
also  be  noticed  that  while  the  beneficial 
ownership  is  recognized  as  a  sufficient  test,  it 
is  not  necessarily  an  essential,  test  of  the 
remedial  interest.  See  infra,  I,  B,  2,  e,  (m), 
(D),  (4),  (b). 


86.  See  infra,  I,  B,  2,  e,  (m),  (c),  (2)- 
(7). 

87.  See  Gilray  v.  Metropolitan  Nat.  Bank, 
113  111.  App.  485;  Tarrant  v.  Bureh,  102  111. 
App.  393. 

88.  "  The  assignment  itself,  being  made 
upon  a  sale  and  purchase,  terms  importing  a 
sufficient  consideration  therefor,  conferred 
upon  the  assignee  a  right  to  sue  in  the  name 
of  the  assignor,  which  can  neither  be  con- 
trolled by  him,  nor  objected  to  by  the  maker 
of  the  note."  Eockwood  v.  Brown,  1  Gray 
(Mass.)  261,  262,  per  Merrick,  J.  And  see, 
generally.  Assignments,  4  Cyc.  94;  and 
supra ^  I,  B,  2,  e,  (ii) . 

89.  Congress  Constr.  Co.  v.  Farson,  etc.,  Co., 
199  111.  398,  65  N.  E.  357  [affwming  101  IlL 
App.  279'].  In  this  case  a  chose  in  action  be- 
longing to  an  insolvent  was  sold  by  his  as- 
signee for  the  benefit  of  creditors  to  W. 
Under  an  Illinois  statute  an  assignee  for  the 
benefit  of  creditors  had  a  right  to  sue  and  re- 
cover in  his  own  name  as  fully  as  his  assignor 
might  have  done  if  there  had  been  no  assign- 
ment. It  was  held  that  the  statutory  right 
did  not  extend  further  than  to  the  assignee 
for  the  benefit  of  creditors,  and  therefore, 
under  the  common-law  rule,  that  a  suit  by  W 
must  be,  not  in  his  name  but  in  the  name  of 
the  insolvent  assignor.  And  see,  generally. 
Assignments,  4  Cyc.  92;  Dicey  Parties, 
Rule  6. 

[I,  B,  2,  e.  (Ill),  (c).  (2),  (a)] 
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(b)  In  Equity  Plisading  —  aa.  In  General.  TJie  conrts  of  equity,  on  tlie  other 
hand,  recognize  I)oth  the  Biiljstantivc  right  of  the  aHsif^nee  of  an  aHhigiiable  cljoHe 
in  action  and  alwo  Ids  I'eiiiediai  intercHt,  If  he  could  8uc  in  equity,  tlie  suit  Bhould 
be  in  his  name  ; lie  could  not  sue  in  the  name  of  the  assignor,  either  alone  or  to 
the  use  of  the  assignee.'"  But  while  the  assignee  of  a  non-negotiaV)le  chose  in 
action  was  coiiuuoiily  descril^ed  as  an  "equitable  assignee"  he  was  not  recog- 
nized as  plaintiff  in  equity  upon  the  mere  ground  that  lie  could  not  sue  in  his  own 
name  at  law ;  for  his  right  to  use  the  name  of  Ids  assignor  gave  hiiri  a  remedy  at 
law  which,  although  indirect,  was  still  in  most  cases  complete  and  adequate/''^  To 
give  a  court  of  equity  jurisdiction  the  nature  of  the  relief  asked  must  be  er^uitable, 
even  when  the  suit  is  l)ased  on  an  equitable  title.®^ 

bb.  Special  Circumiita)ices  Necessary.  It  followed  that  the  equitable  assignee  could 
sue  in  his  own  name,  under  the  older  procedure,  only  upon  a  showing  of  special 
circumstances  creating  a  right  to  equitaljle  relief;^''  as  when  the  assignee  showed 
that  notwithstanding  the  i-iglit  which  he  had  obtained  to  sue  in  the  name  of  the 
assignor,  the  latter  would  interfere  and  prevent  the  exercise  of  this  right ;  ^  or  when 
the  assignor  was  dead  and  there  was  no  personal  representative  within  the  state;** 
or  when  the  assignor  was  a  corporation,  and  its  charter  had  expired  or  been  dis- 


90.  See,  in  general,  Assignments,  4  Cye. 
96;  and  in  particular  Press  v.  Woodley,  100 
111.  433,  43  N.  E.  718;  Marsh  v.  Wells,  89  111. 
App.  485. 

91.  Elder  v.  Jones,  85  111.  384;  Kellam  v. 
Sayer,  30  W.  Va.  198,  199,  3  S.  E.  589,  where 
Johnson,  P.  J.,  says:  "There  is  no  such  thing 
in  equity  as  bringing  a  suit  in  the  name  of 
one  party  for  the  use  of  another.  Equity 
deals  with  the  real  parties  in  interest." 

Joining  the  assignor  as  plaintiff  or  defend- 
ant in  the  suit  see,  generally.  Equity,  16 
Cyc.  187. 

92.  "  We  have  lately  decided,  after  full 
consideration  of  the  authorities  [in  the  case 
of  Havward  v.  Andrews,  106  U.  S.  672,  1 
S.  Ct.  544,  27  L.  ed.  271]  that  an  assignee  of 
a  chose  in  action  on  which  a  complete  and 
adequate  remedy  exists  at  law  cannot,  merely 
because  [as  such  assignee]  his  interest  is  an 
equitable  one,  bring  a  suit  in  equity  for  the 
recovery  of  the  demand.  He  must  bring  an 
action  at  law  in  the  name  of  the  assignor  to 
his  own  use."  New  York  Guaranty  Co.  v. 
Memphis  Water  Co.,  107  U.  S.  205,  214,  2 
S.  Ct.  279,  27  L.  ed.  484  (per  Bradley,  J.), 
and  cases  there  cited.  See  in  addition  Walker 
V.  BrookSj  125  Mass.  241;  Angell  t>.  Stone,  110 
Mass.  54;  Haves  v.  Hayes,  45  N.  J.  Eq.  461, 
,17  Atl.  634;"  Carter  v.  United  Ins.  Co.,  1 
Johns.  Ch.  (N.  Y.)  462;  Glenn  v.  Marbury, 
145  U.  S.  499,  12  S.  Ct.  914,  30  L.  ed.  790; 
Hayward  v.  Andrews,  106  U.  S.  672,  1  S.  Ct. 
544,  27  L.  ed.  271;  Root  v.  Lake  Shore,  etc., 
R.  Co.,  105  U.  S.  189,  26  L.  ed.  975;  Knevals 
V.  Florida  Cent.,  etc.,  R.  Co.,  66  Fed.  224,  13 
C.  C.  A.  410.  Compare  Waite  v.  O'Ncil,  72 
Fed.  348.  See  also  Hammond  v.  Messenger, 
2  Jur.  055,  7  L.  J.  Ch.  310,  9  Sim.  327,  332, 
10  Eng.  Ch.  327,  59  Eng.  Reprint  383,  where 
the  vice-chancellor  remarked  as  follows:  "If 
this  case  wore  stripped  of  all  special  cir- 
cumstances, it  would  be,  simply,  a  bill  filed  by 
a  plaintiff  who  had  obtained  from  certain 
persons  to  wliom  a  debt  was  due,  a  right  to 
sue  in  their  names  for  the  debt.  It  is  quite 
new  to  me  that,  in  such  a  simple  case  as  that, 

[I,  B,  2,  e,  (ill),  (c),  (2).  (b).  aa] 


this  court  allows,  in  the  first  instance,  a  bill 
to  be  filed,  against  the  debtor,  by  the  person 
who  has  become  the  assignee  of  the  debt." 

A  contrary  view  was  expressed  by  Story, 
who  was  of  opinion  that  in  America  "  every 
assignee,  who  has  an  equitable  assignment  or 
right,  may  sue  in  his  own  name,  and  need 
not  use  the  name  of  his  assignor  either  at 
Law  or  in  Equity,  and  this  without  any  spe- 
cial circumstances  whatsoever."  Story  Eq.  PI. 
§  153  and  note.  And  see  Story  Eq.  Jur. 
1057a.  Although  rejected  as  a  rule  of  equity 
pleading  by  the  weight  of  authority  in  Amer- 
ica (see  Walker  v.  Brooks,  125  Mass.  241; 
New  York  Guaranty  Co.  v.  Memphis  Water 
Co.,  107  U.  S.  205,  2  S.  Ct.  279,  27  L.  ed. 
484,  and  cases  there  cited),  this  doctrine  has 
had  the  approval  of  some  courts  in  this  coun- 
try (see  Dixon  v.  Buell,  21  111.  203;  Dobyns 
V.  McGovern,  15  Mo.  662)  and  has  been 
adopted  as  the  rule  under  the  codes  (see 
infra,  I,  B,  2,  e,  (in),  (c),  (2),  (c)  ). 

93.  Smith  v.  Bourbon  County,  127  U.  S. 
105,  8  S.  Ct.  1043,  32  L.  ed.  73.  And  see 
cases  cited  supra,  notes  90-92. 

94.  See  the  illustrations  in  Hayward  v. 
Andrews,  106  U.  S.  672,  1  S.  Ct.  544,  27 
-b.  ed.  271;  Hammond  v.  Messenger,  2  Jur. 
655.  7  L.  J.  Ch.  310,  9  Sim.  327,  16  Eng.  Ch. 
3:7,  59  Eng.  Reprint  383. 

9D.  See  the  illustration  of  the  vice-chan- 
cellor in  Hammond  i'.  Messenger,  2  Jur.  655, 
7  L.  J.  Ch.  310,  9  Sim.  327,  16  Eng.  Ch.  327, 
59  Eng.  Reprint  383. 

96.  Cobb  V.  Thompson,  1  A.  K.  Marsh. 
(Ky.)  507,  508,  where  Owsley,  J.,  deliver- 
ing the  opinion  of  the  court,  says :  "  He 
[the  assignee  of  a  judgment  in  favor  of  John 
Cobb]  might,  it  is  true,  by  administering 
upon  the  estate  of  John  Cobb  in  this  country, 
have  been  authorised,  in  the  character  of  ad- 
ministrator, to  sue  at  law  upon  the  judgment, 
but  being  entitled  to  the  equitable  interest,  no 
reason  is  perceived  why  he  should  be  subjected 
to  the  burden  and  expense  of  an  administra- 
tion, merely  to  enable  him  to  resort  to  a 
court  of  law  instead  of  a  court  of  equity." 
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solved ;  or  when  the  assignee  had  equitable  rights  existing  independently  of 
his  rio-hts  as  assi2;nee.'^ 

(c)  In  Code  Pleading  —  aa.  Wide  Scope  of  the  Principle.  This  restricted  principle 
of  equity  procedure  has  been  given  the  fullest  effect  by  tlie  provision  of  the  codes 
as  to  the  real  party  in  interest.  Under  it  the  assignee  of  an  assignable  chose  in 
action  sues  in  his  own  name,  not  only  Avlien  there  are  special  grounds  of  equitable 
rehef  but  also  when  he  is  the  assignee  of  the  mere  legal  title.**^  It  obliterates,  in 
the  main,  the  procedural  distinction  between  the  legal  and  the  equitable  title  of  the 
assignee.^  As  a  rule,  whenever  the  assignment  of  a  chose  in  action  vests  the 
assignee  with  the  ownership  of  the  claim,  tlie  action  is.  to  be  brought  in  the  name 
of  the  assignee,  as  the  real  party  in  interest,  and  this  whether  the  title  of  the 
assignee  be  regarded  as  legal  or  equitable.^  The  question  does  not  relate  either 
to  the  formal  sufficiency  of  the  assignment  or  to  the  existence  of  equitable 
grounds.  If  the  assignment  is  by  mere  delivery,  with  intent  to  pass  the  title, 
and  this  is  sufficient  in  substantive  law  to  transfer  the  title  to  the  assignee,  as 
against  defendant,  so  that  the  latter  is  protected  in  case  of  a  subsequent  claim 


97.  Person  v.  Barlow,  35  Miss.  174,  72 
Am.  Dec.  21;  Lenox  f.  Roberts,  2  Wheat. 
(U.  S.)  373,  4  L.  ed.  264. 

98.  Rogers  v.  Riessner,  30  Fed.  525.  Com- 
pare Rutten  V.  Union  Pac.  R.  Co.,  17  Fed. 
480. 

99.  Wheatley  v.  Strobe,  12  Cal.  92,  73  Am. 
Dec.  522;  Kelley  v.  Love,  35  Ind.  106;  Youn- 
ker  V.  Martin,  18  Iowa  143;  Merchants'  Bank 
V.  Union  R.,  etc.,  Co.,  69  N.  Y.  373;  and  other 
cases  cited,  infra,  note  1  et  seq. 

1.  Whitman  v.  Keith,  18  Ohio  St.  134;  Al- 
len V.  Miller,  11  Ohio  St.  374,  377,  where 
Brinkerhoff,  J.,  says :  "  By  the  provisions  of 
the  code,  the  assignee  of  an  account  is  its 
legal  holder;  his  title  is  not  a  mere  equitable 
title,  as  before  the  adoption  of  the  code,  but  a 
legal  title." 

But  not  entirely  so. —  Thus  in  Cushman  v. 
Welsh,  19  Ohio  St.  536,  the  legal  title,  as 
distinct  from  the  equitable  title,  is  still  of 
vital  importance  under  the  Ohio  code.  Com- 
pare Clements  v.  Hull,  35  Ohio  St.  141.  And 
see  infra,  I,  B,  2,  e,  (iii),  (d),  (4),  (b). 
See  also  the  rule  in  Louisiana,  where  no  dis- 
tinction is  made  between  the  legal  and  the 
equitable  title.  Kilgour  v.  Ratcliff,  2  Mart. 
N.  S.  (La.)  252;  Martin  v.  Ilimsen,  21  How. 
(U.  S.)  394,  16  L.  ed.  134. 

2.  Alabama. —  Brown  v.  Johnson,  135  Ala. 
608,  33  So.  683;  Kansas  City,  etc.,  R.  Co.  v. 
Cobb,  100  Ala.  228,  13  So.  938;  Cobb  v.  Bry- 
ant, 86  Ala.  316,  5  So.  586;  Taylor  v.  Perry, 
48  Ala.  240,  where  plaintiff  claimed  upon  the 
ground  that  "  all  right  to  all  of  said  claims 
became  vested  in  plaintiff  by  delivery,"  and 
it  was  held  that  plaintiff  could  sue  as  "  the 
party  really  interested."  But  the  statutory 
rule  as  to  the  real  party  in  interest  is  arbi- 
trarily limited  in  Alabama.  See  Wolffe  v. 
Eberlein,  74  Ala.  99,  49  Am.  Rep.  809. 

Arkansas. —  St.  Louis,  etc.,  R.  Co.  v.  Cam- 
den Bank,  47  Ark.  541,  1  S.  W.  704;  Heart- 
man  V.  Franks,  36  Ark.  501. 

California. —  Heisen  v.  Smith,  138  Cal.  216, 
71  Pac.  180,  94  Am.  St.  Rep.  39 ;  Quan  Wye 
V.  Chin  Lin  Hee,  123  Cal.  185,  55  Pac.  783; 
Grain  v.  Aldrich,  38  Cal.  514,  99  Am.  Dec. 
423;  McLaren  v.  Hutchinson,  22  Cal.  187,  83 


Am.  Dec.  59;  Wheatley  v.  Strobe,  12  Cal.  92, 
73  Am.  Dec.  522. 

Colorado. —  Rio  Grande  Extension  Co.  v. 
Coby,  7  Colo.  299,  3  Pac.  481;  Perkins  v. 
Peterson,  2  Colo.  App.  242,  29  Pac.  1135. 

Indiana. —  Kelley  v.  Love,  35  Ind.  106; 
Hancock  v.  Ritchie,  11  Ind.  48.  And  see 
Wilson  V.  Clark,  11  Ind.  385. 

/owa.— Neal  v.  Keying,  (1904)  98  N.  W. 
603;  Hoffman  v.  Smith,  94  Iowa  495,  63 
N.  W.  182;  Warnock  v.  Richardson,  50  Iowa 
450;  Green  v.  Marble,  37  Iowa  95  (oral  as- 
signment of  a  note  and  guaranty)  ;  Barthol 
V.  Blakin,  34  Iowa  452  (an  oral  assignment 
of  a  note  and  mortgage)  ;  Pearson  v.  Cum- 
mings,  28  Iowa  344;  McCormick  v.  Grundy 
County,  24  Iowa  382;  Younker  v.  Martin,  18 
Iowa  143;  Conyngham  v.  Smith,  16  Iowa  471 
(oral  assignment  of  a  bond)  ;  Allison  v.  Bar- 
rett, 16  Iowa  278. 

Kansas.—  Schnier  v.  Fay,  12  Kan.  184 
(sale  and  delivery  of  a  note  payable  in 
work)  ;  Williams  v.  Norton,  3  Kan.  295. 

Kentucky. —  Gill  v.  Johnson,  1  Mete.  649. 
Compare  Hicks  v.  Doty,  4  Bush  420;  Lytle  v. 
Lytle,  2  Mete.  127. 

Minnesota. — ■  Cassidy  v.  Faribault  First 
Nat.  Bank,  30  Minn.  86,  14  N.  W.  363; 
Pease  v.  Rush,  2  Minn.  107. 

Missouri. —  Long  v.  Heinrich,  46  Mo.  603; 
Willard  V.  Moies,  30  Mo.  142  (oral  assign- 
ment of  a  promissory  note)  ;  Boeka  v.  Nuella, 
28  Mo.  180;  Walker  v.  Mauro,  18  Mo.  564. 

Nebraska. —  Linton  v.  Baker,  1  Nebr. 
(Unoff.)  896,  96  N.  W.  251. 

Neio  York. —  Merchants'  Bank  v.  Union  R., 
etc.,  Co.,  69  N.  Y.  373  (transfer  of  a  bill  of 
lading  without  indorsement)  ;  Combs  v.  Bate- 
man,  10  Barb.  573 ;  Waters  v.  Spencer,  44 
Misc.  15,  89  N.  Y.  Suppl.  693;  Riker  v.  Cur- 
tis, 17  Misc.  134,  39  N.  Y.  Suppl.  340. 

North  Carolina. —  Andrews  v.  McDaniel,  68 
N.  C.  385,  assignment  of  an  unindorsed 
note. 

South  Dakota. —  Coughran  v.  Sundback,  9 
S.  D.  483,  70  N.  W.  644. 

Washington. —  Seattle  Nat.  Bank  V.  Em- 
mons, 16  Wash.  585,  48  Pac.  262. 

Wisconsin. —  Lane  v.  Ducliac,  73  Wis.  646, 
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by  the  assignor,  the  assignee  is  the  real  party  in  interest  under  the  codes,  and  the 
action  must  be  in  his  naine." 

bb.  Imperative  Nature  of  the  Rale.  The  rule  of  the  codes  noticed  above  is  not 
merely  content  witli  the  beneficial  ownership  of  the  chose,  but  unlike  the  statutory 
rule  now  or  formerly  found  in  several  states,''  it  demands  the  beneficial  owner- 


41  N.  W.  9G2;  Wooliscroft  v.  Norton,  15  Wis. 
198. 

See  37  Cent.  Dig.  tit.  "  Parties,"  §  C  seq.; 
and  cases  cited  infra,  note  3. 

3.  See  eases  cited  infra,  this  note. 

Parol  assignments. —  Hofl'nian  v.  Smith,  94 
Iowa  495,  498,  03  N.  W.  182,  where  Kinne,  J., 
remarked :  "  No  particular  form  is  necessary 
to  constitute  the  assignment  of  a  debt.  All 
that  need  appear  is  an  intent  to  effectuate 
the  assignment  of  the  debt,  and  tliat  intent 
may  appear  from  the  writing,  or  it  may  be 
shown  othei'wise."  And  see  Newby  v.  Hill,  2 
Mete.  (Ky.)  530.  In  Pease  v.  Rush,  2  Minn. 
107,  111,  a  promissory  note  payable  to  order 
was  transferred  by  mere  delivery.  The  court 
said:  "The  only  question  under  our  prac- 
tice is,  in  whom  is  the  real  substantial  owner- 
ship and  property  of  the  note?  In  whomso- 
ever it  is  found,  there  the  cause  [right]  of 
action  is  also."  So  in  Eiker  v.  Curtis,  17 
Misc.  (N.  Y.)  134,  136,  39  N.  Y.  Suppl.  340, 
McAdam,  .J.,  said :  "  No  formality  is  neces- 
sary to  efi'ect  the  transfer  of  a  chose  in  ac- 
tion. Any  transaction  between  the  contract- 
ing parties  which  indicates  their  intention  to 
pass  the  beneficial  interest  in  the  right  from 
one  to  the  other  is  sufficient  for  that  pur- 
pose. A  debt  or  claim  may  be  Eissigned  by 
parol  as  well  as  by  writing." 

Illustrations. — P  sued  as  assignee  of  a  judg- 
ment. The  assignment  had  not  been  made  on 
the  record  of  the  judgment,  as  required  by 
statute.  It  was  held  that  P  was  the  equi- 
table owner  of  the  judgment  and  therefore 
the  real  party  in  interest.  Kelley  v.  Love, 
35  Ind.  106.  One  to  whom  a  bill  of  lading 
had  been  transferred  by  delivery  without  in- 
dorsement sued  upon  it  in  his  own  name. 
The  court  said :  "  We  think  the  plaintiff's 
title  was  perfect  and  complete  without  such 
indorsement.  .  .  .  Bills  of  lading  are  choses 
in  action,  and  no  rule  is  better  established 
than  that  instruments  of  this  character  may 
be  transferred  for  a  valuable  consideration  by 
delivery  onlv."  Merchants'  Bank  v.  Union  R., 
etc.,  Co.,  69' N.  Y.  373,  379.  S,  the  proprietor 
of  a  water-power,  employed  P  to  make  re- 
pairs upon  the  dam  and  raceway.  D  held  a 
portion  of  the  power  under  S,  and  by  the 
terms  of  the  grant  from  S  to  D  the  latter  was 
liable  for  his  portion  of  the  expense  of  said 
repairs.  After  the  repairs  had  been  made 
S  put  his  account  against  D,  for  his  share  of 
the  repairs,  into  the  hands  of  P,  with  direc- 
tions to  collect  the  same.  There  was  no  for- 
mal assignment  of  the  account  to  P.  The 
court,  finding  that  "  it  was  in  fact  given 
to  him  with  directions  to  collect  and  ap- 
ply the  money  to  the  payment  of  his  claim," 
held  that  the  action  was  properly  brought  in 
the  name  of  P  as  real  pfrty  in  interest. 
Wooliscroft  r.  Norton,  15  Wis.'  198.    A  bank 
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issued  a  certificate  of  deposit  to  C  "  payable 
to  Jerry  Cassidy  or  his  order,  upon  the  re- 
turn of  the  certificati!  properly  indorsed." 
The  money  deposited  belonged  to  C's  wife, 
who  had  lianded  it  to  C,  for  deposit  in  his 
or  her  name  as  he  saw  fit.  Upon  receiving 
the  certificate  C  handed  it  to  his  wife.  It 
was  held  that  as  the  real  owner  of  the  debt 
evidenced  by  the  certificate,  the  wife  of  C, 
could  sue  upon  it,  although  it  had  never  been 
indorsed  to  her.  Cassidy  v.  Faribault  First 
Nat.  Bank,  30  Minn.  86,  14  N.  W.  363. 
Promissory  notes  .secured  by  collateral  were 
placed  in  the  hands  of  B,  an  attorney,  for 
collection.  He  placed  them  in  the  hands  of 
other  attorneys  for  the  same  purpose.  After- 
ward, by  an  oral  contract,  B  purchased  all 
his  client's  interest  in  the  notes  and  took  a 
written  assignment  of  the  collateral,  but 
there  was  no  indorsement  of  the  notes,  nor 
any  further  delivery  of  them  in  fact.  It  was 
held  that  as  the  oral  contract  vested  B  with 
the  beneficial  ownership  of  the  notes,  no  other 
assignment  or  delivery  of  them  was  neces- 
sary, and  B  could  sue  as  the  real  party  in 
interest.  Hancock  v.  Ritchie,  11  Ind.  48. 
Part  of  an  entire  demand  was  assigned  to  P 
without  the  assent  of  the  debtor.  P  sued 
upon  this  assignment  but  the  holders  of  the 
remainder  of  the  demand  were  not  made  par- 
ties in  his  action.  It  was  held  that  P  as  the 
beneficial  owner  of  the  portion  assigned  to 
him  is  the  real  party  in  interest,  and  while 
there  was  a  defect  of  parties  in  that  the 
holders  of  the  remainder  of  the  demand  are 
not  parties,  this  defect  is  waived  by  a  de- 
murrer for  want  of  facts.  Grain  v.  Aldrich, 
38  Cal.  514,  99  Am.  Dec.  423.  S,  a  loan 
agent  who  owned  and  possessed  a  non-nego- 
tiable note  secured  by  mortgage,  charged  the 
amount  of  the  note  to  P,  a  client  whose 
money,  exceeding  the  amount  of  the  note,  was 
held  by  S  with  authority  to  invest  it  in  his 
discretion.  S  also  attempted  to  assign  the 
mortgage  to  P  but  failed  to  execute  the 
assignment  properly.  It  was  held  that  S 
had  transferred  the  beneficial  ownership  of 
the  note  to  P,  that  this  transfer  carried  the 
mortgage  with  it  as  an  incident  of  the  debt, 
and  therefore  that  an  action  to  foreclose  the 
mortgage  was  properly  brought  in  the  name 
of  P.  Nor  did  it  affect  the  result  that  P 
knew  nothing  of  the  transfer  until  long  after 
it  had  been  made;  for  the  relations  between 
P  and  S  were  such  that  S  "  could  lawfully 
make  the  transfer  without  consulting  the 
plaintiff."  Lane  v.  Duchac,  73  Wis.  646,  41 
N.  W.  962. 

4.  Where  the  assignee  of  a  chose  in  action 
is  or  was  permitted  to  sue  in  his  own  name 
see  Assignments,  4  Cyc.  98,  and  cases  there 
cited.  See  also  Congress  Constr.  Co.  V.  Far- 
son,  199  111.  398,  65  N.  E.  357. 
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ship.  The  effect  of  the  assignment  being  to  divest  the  assignor  of  his  ownership, 
an  action  on  the  chose  can  no  longer  be  brought  in  his  name,  either  alone  or  for 
the  use  of  the  assignee.^  Nor  is  the  rule  affected  bj  the  fact  that  the  assignor,  in 
making  the  assignment,  has  expressly  authorized  an  action  in  his  name  upon  the 
assigned  chose  in  action,"  or  has  expressly  stipulated  that  if  an  action  is  necessary 
he  will  bring  it  in  his  own  name  and  turn  over  all  the  proceeds  to  the  assignee.'' 
Nor  will  the  fact  that  the  consideration  for  the  assignment  of  the  chose  has 
failed  permit  an  action  in  the  name  of  the  assignor,  unless  he  lias  recovered  the 
title.8 

CC.  Assignor  Not  a  Necessary  Co -Plaintiff.  When  the  assignment  did  not  pass  the 
legal  title  but  only  the  beneficial  title,  it  was  usual,  in  equity  pleading,  to  make 
the  assignor,  holding  the  legal  title,  a  party  to  the  suit.^  But  it  was  not  fatal  if 
the  assignor  was  not  joined  as  plaintiff ;  the  necessary  plaintiff  was  the  assignee, 
as  being  the  beneficial  owner.^''  This  equity  rule  reappears,  with  various  modifi- 
cations, in  several  of  the  codes."    But  an  omission  of  the  assignor  as  a  party  is 


5.  See  cases  cited  infra,  this  note. 
Action  cannot  be  brought  in  the  name  of 

assignor. —  Bartholomew  County  v.  Jameson, 
86  Ind.  154,  163.  In  consideration  of  the 
payment  to  him  of  the  amount  of  his  claim 
against  a  third  person,  J  agreed  to  assign 
to  an  insurance  company  such  judgment  as  J 
might  receive  in  the  claim.  Said  the  court: 
"  It  seems  to  us  that  he  thus  divested  him- 
self of  all  benefieial  interest  in  the  claim, 
and  vested  it  in  the  company.  If  he  retained 
no  substantial  interest,  then  his  assignee  be- 
came the  real  party  in  interest,  and,  under 
our  code,  was  the  only  proper  plaintiff."  See 
also  Reynolds  v.  Louisville,  etc.,  R.  Co.,  143 
Ind.  579,  619,  40  N.  E.  410  (where  it  is  said: 
"  There  is  no  right  of  action  shown  in  the 
appellant  under  any  of  the  contracts  .  .  .  be- 
cause the  right  of  action,  if  any  were  shown, 
is  alleged  in  the  complaint  to  have  been  as- 
signed as  collateral  security  to  Porter  Skin- 
ner"); Lytle  V.  Lytle,  2  Mete.  (Ky.)  127, 
128  (where  the  action  was  in  the  name  of 
the  assignor,  but  the  caption  and  the  body 
of  the  complaint  named  the  assignee  as  the 
person  for  whose  aid  the  action  was  brought. 
Said  the  court:  "He  [the  assignee]  did  not 
thereby  become,  either  substantially  or  for- 
mally, a  party  to  the  action.  Under  the  law, 
as  it  stood  prior  to  the  adoption  of  the  Code, 
a  different  rule  of  practice  prevailed,  because 
no  one  but  the  legal  owner  of  a  chose  in  ac- 
tion could  prosecute  an  action  at  law  for  its 
recovery ;  and  in  eases  where  another  person 
was  the  equitable  owner  of  the  demand,  the 
suit  was  usually  and  properly  brought  for 
the  use  of  such  equitable  owner.  This  rule 
exists  no  longer,  and  the  requirements  of  the 
Code,  by  which  it  has  been  superseded,  are 
imperative,  and  must  be  pursued").  And 
see  Carpenter  v.  Miles,  17  B.  Mon.  (Ky.)  598. 

6.  Van  Doren  v.  Relfe,  20  Mo.  455.  Here 
P  had  conveyed  to  trustees  for  the  benefit  of 
his  creditors,  and  in  the  conveyance  had  ap- 
pointed the  trustees  his  "  true  and  lawful 
attorneys  irrevocable,  in  his  name  or  other- 
wise, to  ask,  demand  and  recover  and  receive 
of  and  from  all  and  every  person  or  persons 
all  goods,  chattels,  debts  and  demands,  due, 
owing  or  belonging  unto  him,  and  in  default 
of  delivery  or  payment,  to  sue  for  the  same." 

[4] 


An  action  was  accordingly  brought  in  the 
name  of  P,  and  it  was  held  that  the  action 
could  not  be  sustained.  Compare  MacVeagh 
V.  Continental  Trust  Co.,  10  Misc.  (N.  Y.) 
600,  32  N.  Y.  Suppl.  198. 

But  when  plaintiff  is  in  legal  effect  the  real 
party  in  interest,  he  is  not  prevented  from 
recovering  in  the  action  because  it  has  been 
entitled  in  his  name  to  the  use  of  another. 
Key  V.  Continental  Ins.  Co.,  101  Mo.  App. 
344,  74  S.  W.  162. 

7.  Phoenix  Ins.  Co.  v.  Carnahan,  63  Ohio  St. 
258,  266,  58  N.  E.  805.  In  this  case  after  the 
destruction  by  fire  of  the  insured  property, 
and  before  suit  brought  the  assured  assigned 
to  the  H.  B.  Claflin  Company  all  the  as- 
sured's  right,  title,  and  interest  to  the  money 
to  be  paid  in  satisfaction  of  the  loss;  but  it 
was  stipulated  in  the  assignment  that  the 
assured  "  are  to  proceed  to  collect  all  said 
moneys  in  their  name,  but  the  same,  when 
ready  to  be  paid  over,  shall  be  paid  directly 
to  said  The  H.  B.  Claflin  Company,  or  their 
authorized  agent."  The  court,  per  Davis,  J., 
said :  "  The  stipulation  .  .  .  makes  the  Car- 
nahans  [the  assured]  agents  of  the  Claflin 
Company  for  the  purposes  of  mere  collection; 
but  it  does  not  authorize  suit  to  be  brought 
in  their  name,  although  it  so  says;  because 
the  code  is  imperative  that  the  action  must 
be  brought  in  the  name  of  the  real  party  in 
interest  .  .  .  and  the  Carnahans  have  re- 
served no  substantial  interest  whatever  in 
the  money  to  be  paid  under  the  designated 
policies.  .  .  .  Under  both  of  these  assign- 
ments the  H.  B.  Claflin  Company  became 
the  real  party  in  interest." 

8.  Storm  v.  Chestnut,  39  S.  W.  54,  18 
Ky.  L.  Rep.  1104. 

9.  Story  Eq.  PI.  §  153. 

10.  Storv  Eq.  PI.  §  154;  Movan  v.  Hays, 
1  Johns.  Ch.  (N.  Y.)  339. 

11.  See  the  codes  of  Arkansas,  Indiana, 
Kentucky,  and  Oklahoma. 

The  rule  varies. —  In  Kentucky,  if  the  as- 
signment is  not  authorized  by  statute,  as  in 
the  case  of  bonds,  bills,  and  notes  for  the 
direct  payment  of  money  or  property,  the 
assignor  must  be  a  party,  as  plaintiff  or  de- 
fendant. In  Indiana,  "  when  the  action  is 
brought  by  the  assignee  of  a  claim  arising 
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ground  only  for  a  dilatory  objection,  tlie  essential  remedial  interest  being  rec- 
ognized as  in  the  assignee."*  Most  of  the  codes  are  witiiout  this  s)jef;ia]  provision, 
and  the  courts  are  clear  that,  in  its  absence,  if  the  assignee  is  entitled  to  I'eceive 
all  the  fruits  of  the  action  he  alone  is  the  real  party  in  interest. 

dd.  Effect  if  Amgnor  Lacks  OdpacUy  to  Sue.  For  a  like  reason  the  fact  tliat  the 
assignor  is  without  capacity  to  sue  does  not  iinpair  the  assignee's  capacity  to  sue; 
the  question  is  rather  whether  the  assignor  had  capacity  under  the  substantive 
law  to  transfer  his  ownership  and  has  transfei-red  it.'* 

ee.  Assignment  Mint  Jk  Valid  aa  Afjainst  Di'fcndaid.  Ordinarily  a  transfer  of  title 
which  is  effective  between  the  parties  to  the  assignment  is  equally  effective  as 
against  defendant.  Bnt  it  hap|)ens  now  and  then,  under  a  rnle  of  tlie  sub- 
stantive common  law,  that  an  assignment  of  a  chose  in  action  is  valid  between  the 
parties  but  invalid  as  against  defendant.'^  In  such  cases  it  would  seem  that  the 
assignee,  having  no  title  or  ownership  against  the  grantee,  cannot  appear  as  plain- 
tiff in  the  claim ;  and  this  view  has  been  adopted  in  a  number  of  decisions,  when 
no  statute  intervenes.^®  On  the  other  hand  it  has  been  questioned  whether  the 
doctrine  of  the  real  party  in  interest  does  not  preclude  an  action  in  the  name  of 
the  assignor,  since  he  has  no  beneficial  interest.''^  The  doubt  has  been  settled  in 
a  number  of  jurisdictions  by  statutory  amendments,  which  declare,  in  some  states, 
that  the  grantee  may  sue  in  the  name  of  the  grantor,'^  and  in  some  that  the 
grantee  may  sue  in  his  own  name.''*  In  the  absence  of  express  statutory  declara- 
tion on  the  point,  the  courts,  recurring  to  the  familiar  rule  of  the  common  law, 
have  permitted  the  grantee  to  sue  in  the  name  of  the  grantor,  and  control  the 
action  thus  brought.^*'    The  grantee  having  no  title  as  against  defendant,  but  hav- 


out  of  contract,  and  not  assigned  by  endorse- 
ment in  writing,  the  assignor  shall  be  made 
a  defendant,  to  answer  as  to  the  assignment." 
Ind.  Rev.  St.  §  277.  But  the  courts  construe 
this  in  effect  as  preserving  the  equity  rule 
and  permitting  the  assignor  to  be  a  co-plain- 
tiff. Singleton  v.  O'Blenis,  125  Ind.  151,  153, 
25  N.  E.  154. 

12.  Carskaddon  v.  Pine,  154  Ind.  410,  5G 
N.  E.  844.  Compare  Lytle  v.  Lytle,  2  Mete. 
(Ky.)   127,  to  ths  effect  that  the  omission 

of  the  assignee  as  party  plaintiff  is  fatal  upon 
demurrer  to  the  answer,  although  the  action 
was  in  the  name  of  the  assignor  for  the  use 
of  the  assignee. 

13.  Shambaugh  v.  Current,  111  Iowa  121, 
82  N.  W.  497. 

14.  Quan  Wye  \\  Chin  Lin  Hee,  123  Cal. 
185,  55  Pac.  783.  Action  in  this  case  was 
upon  an  instrument  in  writing  given  by  de- 
fendant to  Quan  On  Wing,  and  assigned  to 
plaintiff  before  the  commencement  of  the 
action.  It  was  objected  that  Quan  On  Wing 
was  the  fictitious  name  of  a  partnership  and 
did  not  show  the  person  inte'-ested,  that 
there  Avas  accordingly  no  capacity  to  sue  in 
the  assignor  until  a  certificate  showing  the 
name  of  the  partners  had  been  filed,  as  re- 
quired by  stai;ute,  and  that  the  assignee  of 
tlic  partnership  had  no  better  right  than  the 
assignor.  It  was  held  that  there  was  noth- 
ing in  the  point. 

For  the  reason  see  Wing  Ho  v.  Baldwin, 
70  Cal.  194,  11  Pac.  505;  Cheney  v.  Newberry, 
C7  Cal.  125,  126,  7  Pac.  444,  445,  See  also 
Citizens'  Bank  v.  Corkinga,  9  S.  D.  614,  70 
N.  W.  1059,  02  Am.  St.  Rep.  891. 

15.  Thus  the  rule  still  liokls  in  a  con- 
siderable number  of  states  that  a  grant  of 
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land  which  at  the  time  is  in  the  adverse  occu- 
pancy of  another  is  void  as  against  the  ad- 
verse occupant,  but  good  as  between  the 
grantor  and  the  grantee.  See  Galbraith  v. 
Payne,  12  N.  D.  164,  96  N.  W.  258,  and  cases 
there  cited.  See  also,  generally.  Assign- 
ments, 4  Cyc.  98. 

16.  Steeple  v.  DoAvning,  60  Ind.  478;  Mc- 
Mahan  v.  Bowe,  114  Mass.  140,  19  Am.  Rep. 
321;  Hamilton  v.  Wright,  37  N.  Y.  502;  Gal- 
braith V.  Payne,  12  N.  D.  164,  96  N.  W.  258. 

17.  See  Hamilton  v.  Wright,  37  N.  Y. 
502. 

18.  Thus  in  New  York,  in  1866,  by  amend- 
ment of  the  general  provision  as  to  plain- 
tiffs :  "  But  an  action  may  be  maintained 
by  a  grantee  of  land  in  the  name  of  a  grantor, 
or  his  or  her  heirs  or  legal  representatives, 
when  the  grant  or  grants  are  void  by  reason 
of  the  actual  possession  of  a  person  claiming 
under  a  title  adverse  to  that  of  the  grantor 
at  the  time  of  tlie  delivery  of  the  grant,  and 
the  plaintiff  shall  be  allowed  to  prove  the 
facts  to  bring  the  case  within  this  provision." 
N.  Y.  Laws  (1866),  p.  1836,  §  111.  That  the 
grantee's  right  of  action  in  the  grantor's 
name,  under  this  statute,  is  grounded  on  the 
grantor's  title  and  fails  with  it  see  Dever  v. 
Hagerty,  109  N.  Y.  481,  02  N.  E.  586  [re- 
versing 43  N.  Y.  App.  Div.  354,  60  N.  Y. 
Suppl.  181].  And  see  S.  C.  Code  Civ.  Proc. 
§  132. 

19.  Ind.  Rev.  St.  (1881)  §  1073;  N.  C. 
Code  (1883)  §  179.  In  North  Carolina  the 
statute  achieves  the  inconsistency  of  per- 
mitting the  grantee  to  sue  in  his  own  name 
while  recognizing  as  void  the  grant  under 
which  he  claims. 

20.  See  cases  cited  infra,  this  note. 
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ing  a  good  title  as  against  the  grantor,  the  latter  has  been  deemed  to  be  the  real 
party  in  interest,  within  the  requirement  of  the  code.^^ 

(3)  Assignor  Retaining  a  Beneficial  Ownership  as  Plaintiff  —  (a)^  In  Gen- 
eral. When  the  assignment  of  a  chose  has  divested  the  assignor  of  his  entire 
beneficial  ownership,  he  cannot  claim  as  a  real  party  in  interest  even  if  the  assign- 
ment does  not  vest  the  legal  title  in  tiie  assignee  but  when  the  assignor  retains 
a  portion  of  the  beneficial  ownership,  the  general  principle  of  the  real  party  in 
interest  gives  him  a  standing  as  plaintiff.^^  As  a  rule  the  assignee  also  should  be 
a  party  to  the  suit,  as  co-piaintift'  or  as  defendant.^  His  omission,  however,  is 
ground,  under  the  codes,  only  for  an  objection  because  of  defect  of  parties.^^ 

(b)  Application  of  the  Principle.  The  principle  applies  not  only  when  there 
has  been  an  assignment  of  a  portion  of  a  chose  in  action  but  also  where  the 
entire  chose  has  been  conditionally  assigned  as  collateral  security .^^    In  the  latter 


Grantee  may  sue  in  the  name  of  the 
grantor. —  Such  was  the  rule  independently  of 
the  code  requirement  as  to  the  real  party  in 
interest.  McMahan  v.  Bowe,  114  Mass.  140, 
145,  19  Am.  Eep.  321  (where  Morton,  J., 
said:  "It  is  now  held  that  such  deed  is 
good  against  the  grantor,  and  that  it  en- 
titles the  grantee  to  an  action  to  recover  the 
land,  in  the  name  of  the  grantor  but  to  his 
own  use,  even  against  the  disseisor  " )  ;  Liv- 
ingston V.  Proseus,  2  Hill  (N.  Y.)  525,  529 
(where  Bronson,  J.,  said:  "As  against  the 
person  holding  adversely,  the  dead  is  utterly 
void  —  a  mere  nullity.  There  was  an  at- 
tempt to  convey,  but  the  parties  failed  to  ac- 
complish the  object.  The  title  still  remains 
in  the  original  proprietor,  and  he  may  —  in- 
deed, must- — -sue  to  recover  the  land.  It  is 
true  that  the  recovery  will  inure  to  the 
benefit  of  the  grantee  in  the  deed ;  but  that  is 
a  matter  between  him  and  the  grantor,  and 
with  which  the  person  holding  adversely  has 
nothing  to  do.  It  is  enough  for  him  that  the 
deed  does  him  no  injury." 

The  same  result  has  been  reached  under  the 
codes,  where  no  specific  enactment  intervenes. 
Galbraith  v.  Payne,  12  ]N.  D.  164,  172,  96 
N.  W.  258,  where  Young,  C.  J.,  said :  "  While 
it  is  true  that  the  grantee  may  not  maintain 
an  action  in  his  own  name  against  the  adverse 
possessor  unless  expressly  authorized  by  stat- 
ute, for  the  reason  that  as  to  the  latter  the 
deed  is  void,  yet  an  action  may  be  maintained 
in  the  name  of  the  grantor  for  his  use."  So 
on  principle  in  Roszell  v.  Eoszell,  105  Ind. 
77,  4  N.  E.  423;  Burke  v.  Andis,  98  Ind.  59; 
Steeple  v.  Downing,  60  Ind.  478.  But  in 
1881  the  doctrine  of  Steele  v.  Downing,  supra, 
was  changed  in  Indiana  by  the  statute  re- 
ferred to  in  the  previous  note.  See  Chapman 
V.  Jones,  149  Ind.  434,  47  N.  E.  1065;  Peck 
V.  Sims,  120  Ind.  345,  22  N.  E.  313.  Gal- 
braith V.  Payne,  supra,  and  Steeple  v.  Down- 
ing, supra,  are  in  line  with  the  conclusions 
reached  by  the  New  York  courts,  independ- 
ently of  statute,  in  Hamilton  v.  Wright,  37 
N.  Y.  502. 

21.  See  the  reasoning  in  Steeple  v.  Down- 
ing, 60  Ind.  478;  Galbraith  i:  Payne,  12 
N.  D.  164,  96  N.  W.  253.  But  see  Van 
Hoesen  v.  Benham,  15  Wend.  (N.  Y.)  164. 
Here  the  court,  having  held  that  the  deed 
"was  void  as  against  the  adverse  occupant 


but  valid  as  between  the  grantor  and  the 
grantee,  admitted  the  testimony  of  the  for- 
mer, because  "  if  the  deed  operated  to  divest 
the  title  of  the  grantor,  he  had  no  legal  in- 
terest in  the  event  of  the  suit." 

22.  See  supra,  I,  B,  2,  e,  (iii),  (c),  (2). 

23.  Graham  v.  Light,  4  Cal.  App.  400,  88 
Pac.  373.  Compare  Gradwohl  v.  Harris,  29 
Cal.  150;  Keys  v.  Continental  Ins.  Co.,  101 
Mo.  App.  344,  74  S.  W.  162;  Hawkins  v. 
Mapes-Reeve  Constr.  Co.,  82  N.  Y.  App.  Div. 
72,  81  N.  Y.  Suppl.  794  [affirmed  in  178  N.  Y. 
236,  70  N.  E.  783].  See  also  Fire  Insur- 
ance, 19  Cyc.  913.  And  see  the  remark  of 
Andrews,  J.,  in  Risley  v.  Phenix  Bank,  83 
N.  Y.  318,  329,  38  Am.  Rep.  421  [affirmed  in 
111  U.  S.  125,  4  S.  Ct.  322,  28  L.  ed.  374]  : 
"  The  objection  that  to  allow  an  assignment 
of  part  of  an  entire  claim  might  subject  the 
creditor  to  several  actions  to  enforce  a  single 
obligation  has  much  less  force  under  a  system 
which  requires  all  parties  in  interest  to  be 
joined  as  parties  to  the  action." 

24.  Singleton  v.  O'Blenis,  125  Ind.  151,  25 
N.  E.  154;  Earnest  v.  Barrett,  6  Ind.  App. 
371,  33  N.  E.  635.  Compare  Groves  v.  Ruby, 
24  Ind.  418;  Schilling  v.  Mullen,  55  Minn. 
122,  56  N.  W.  586,  43  Am.  St.  Rep.  475; 
Dean  v.  St.  Paul,  etc.,  R.  Co.,  53  Minn.  504, 
55  N.  W.  628.  And  see  Burlington  Ins.  Co. 
Lowery,  61  Ark.  108,  32  S.  W.  383,  54  Am. 
St.  Rep.  196;  Chambers  v.  Lancaster,  160 
N.  Y.  342,  54  N.  E.  707. 

25.  Grain  r.  Aldrich,  38  Cal.  514,  99  Am. 
Dec.  423;  Graham  v.  Light,  4  Cal.  App.  400, 
38  Pac.  373. 

26.  See,  generally,  Assignments,  4  Cyc. 
101,  and  cases  there  cited. 

27.  Graham  v.  Light,  4  Cal.  App.  400,  88 
Pac.  373 ;  Hawkins  v.  Mapes-Reeves  Constr. 
Co.,  82  N.  Y.  App.  Div.  72,  80,  81  N.  Y. 
Suppl.  794  [affirmed  in  178  N.  Y.  236,  70 
N.  E.  783],  where  Laughlin,  J.,  remarks: 
"  It  is  also  contended  that  the  plaintiffs  are 
not  the  real  parties  in  interest.  This  claim 
is  based  upon  the  fact  that,  prior  to  filing 
the  lien,  the  plaintiffs  assigned  their  contract 
as  collateral  security  to  the  Phognix  Iron 
Company  for  materials  to  be  furnished  to 
them  for  use  on  this  work.  This  was  not  an 
absolute  sale  of  the  interests  of  the  plain- 
tiffs, or  an  assignment  of  the  contract,  but 
a  conditional  transfer,  the  plaintiffs  remain- 
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case  tlie  assignor,  it  lias  been  held,  may  sue  in  Id'k  own  name  even  when  the  face 
value  ol"  the  assigned  cIiokc  is  not  gi'catei-  llian  the  I'aco  of  the  debt  for  which 
the  cliose  has  been  assigned  as  collatei'al.^ 

(4)  Undisoi.osed  Pbinoipal  as  Plaintiff  —  (a)  In  Genehal.  When  one  who 
is  an  agent  entei'S  into  a  contract  for  his  principal  but  makes  the  contract  in  his 
own  name  without  disclosing  his  principal,  although  the  fact  of  iiis  agency  is  dis- 
closed, the  agent,  as  will  appear  later,^**  may  sue  upon  the  contract  in  his  own 
name  alone.  The  same  thing  is  ti'ue  a  forfAori  \\\\or\  the  agent  lias  made  the 
contract  in  his  own  name  without  disclosing  even  the  fact  of  the  agency,  and  the 
other  party  supposes  that  the  agent  is  the  principal.*'  As  such,  his  right  to  6ue 
in  his  own  name  is  in  general  not  open  to  question  wherever  the  doctrine  of  the 
real  party  in  interest  prevails.^^    liut  in  many  states  the  rule  here,  instead  of 


ing  the  owners  until  some  default  by  which 
the  transfer  was  to  become  absolute,  and 
this  never  occurred."  Compare  Reynolds  v. 
Louisville,  etc.,  R.  Co.,  143  Ind.  579,  40 
N.  E.  410,  where  the  court  was  of  the  opin- 
ion that  the  assignment,  although  as  col- 
lateral, was  an  absolute  assignment  and  pre- 
vented the  assignor  from  suing. 

28.  Graham  v.  Light,  4  Cal.  App.  400,  402, 
88  Pac.  373.  Here  the  facts  were  as  follows: 
P,  the  owner  of  a  promissoiy  note  for  five 
hundred  dollars,  assigned  it  as  collateral  se- 
curity for  five  hundred  dollars  loaned  P  by 
a  bank.  Afterward,  and  before  there  had 
been  a  reassignment  of  the  note  to  P,  he 
sued  upon  it  in  his  own  name.  It  was  ob- 
jected that  he  had  no  right  of  action.  The 
court,  per  Smith,  J.,  said :  "  The  plaintiff 
at  the  time  of  the  commencement  of  the  suit 
was  still  the  owner  of  the  note  and  had  a 
substantial  interest  therein.  The  bank,  in- 
deed, held  it  in  pledge,  and  might,  there- 
fore, have  maintained  an  action  to  collect 
the  same.  (Civ.  Code,  §  3006.)  Nor  under 
the  express  provision  of  the  code  cited  would 
it  have  been  necessary  to  make  the  plain- 
tiff party.  But  it  does  not  follow  that  there 
was  not  also  a  right  of  action  in  the  plain- 
tiff to  protect  his  rights  or  interest  in  the 
note.  ...  It  cannot  be  doubted  that  under 
the  principles  of  equity  the  plaintiff  was  en- 
titled to  maintain  an  action  to  enforce  his 
rights  or  protect  his  interests.  Indeed,  the 
right  to  maintain  an  action  is  given  him  by 
the  provisions  of  section  367,  Code  of  Civil 
Procedure  [requiring  actions  to  be  prose- 
cuted in  the  name  of  the  real  party  in  in- 
terest]." 

29.  See  infra,  I,  B,  2,  e,  (ill),  (d). 

30.  St.  Louis,  etc.,  R.  Co.  v.  Thacher,  13 
Kan.  564 ;  Erickson  v.  Compton,  6  How.  Pr. 
(N.  Y.)  471;  Hall  V.  Plaine,  14  Ohio  St.  417. 
And  see  cases  cited  infra,  note  31. 

31.  St.  Louis,  etc.,  R.  Co.  v.  Thacher,  13 
Kan.  564,  567,  where  Valentine,  J.,  said: 
"  It  is  generally  conceded  that  under  our 
Code,  as  well  as  in  equity,  where  a  contract 
is  made  by  an  agent  for  the  benefit  of  his 
principal,  the  principal  may  sue  on  the  con- 
tract, even  thougli  the  agent  may  also  have 
the  right  to  sue,  and  even  when  the  contract 
is  made  in  the  name  of  the  agent,  and  the 
principal's  name  is  not  disclosed.  .  .  .  The 
principal,  in  every  such  case,  is  '  the  real 
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party  in  interest,'  and  under  our  Code  the 
rule  is  that  '  every  action  must  be  prose- 
cuted in  the  name  of  the  real  party  in  in- 
terest.' Code,  §  26.  Every  action  allowed 
to  be  prosecuted  in  any  other  manner  con- 
stitutes an  exception  to  a  general  rule." 
See  also  as  applying  the  test  of  the  real  party 
in  interest  the  following  cases: 

Alabama. —  Manker  v.  Western  Union  Tel. 
Co.,  137  Ala.  292,  34  So.  839;  Western  Union 
Tel.  Co.  V.  Millsap,  135  Ala.  415,  33  So.  160 
(where  P  requested  his  two  brothers,  who 
lived  in  another  city,  to  find  employment  for 
him.  One  brother  found  the  desired  employ- 
ment and  told  the  other  brother  to  telegraph 
P  to  come.  The  telegraph  company  failed  to 
deliver  the  message.  P  sues,  alleging  that 
the  sender  of  the  message  acted  as  the  agent 
of  P  and  it  was  held  that  P  can  maintain  the 
action,  although  he  did  not  pay  for  or  spe- 
ciallv  direct  the  sending)  ;  McFadden  v.  Hen- 
derson, 12S  Ala.  221,  29  So.  640;  Powell  v. 
Wade,  109  Ala.  95,  19  So.  500,  55  Am.  St. 
Rep.  915;  Bell  v.  Reynolds,  78  Ala.  511,  517, 
56  Am.  Rep.  52  (where  it  was  said:  "  If  Lee 
was  acting  for  the  partnership  of  Reynolds  & 
Lee  [the  plaintiffs]  at  the  time  of  the  sale, 
and  the  plaintiffs  were  the  real  parties  in 
interest,  it  would  make  no  difference  that  this 
agency  was  unknown  to  defendant." 

California. —  Crosby  V.  Watkins,  12  Cal. 
85;  Rinz  v.  Norton,  4  Cal.  355,  60  Am.  Dec. 
613. 

Colorado. —  Best  v.  Rocky  Mountain  Nat. 
Bank,  37  Colo.  149,  85  Pac.  1124,  7  L.  R.  A. 
N.  S.  1035;  Parker  v.  Cochrane,  11  Colo.  363, 
18  Pac.  209. 

Indiana. —  Nave  V.  Hadley,  74  Ind.  155. 
Compare  Erwin  Lane  Paper  Co.  v.  Farmers' 
Nat.  Bank,  130  Ind.  367,  30  N.  E.  411,  30 
Am.  St.  Rep.  246;  Smelser  v.  Wayne,  etc., 
Turnpike  Co.,  82  Ind.  417. 

loioa. —  Young  v.  Lohr,  118  Iowa  624,  92 
N.  W.  684  [distinguishing  District  of  Colum- 
bia Nat.  Sav.  Bank  v.  Ward,  100  U.  S.  195,  25 
L.  ed.  021];  Darling  v.  Noyes,  32  Iowa  96. 

Kansas. —  Nutt  v.  Humphrey,  32  Kan.  100, 
3  Pac.  787;  Kansas  City,  etc.,  R.  Co.  v.  Simp- 
son, 30  Kan.  645,  649,  2  Pac.  821,  46  Am. 
Rep.  104  (where  it  was  said:  "Notwithstand- 
ing the  fact  that  the  railroad  company  con- 
tracted with  Towne  alone,  and  liad  no  knowl- 
edge that  Towne  was  acting  merely  as  agent 
of  Simpson,  Simpson  was  in  fact  the  real 
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standing  on  this  ground,  is  treated  as  a  survival  of  an  anomalous  rule  of  common- 
law  procedure ;  and  the  remedial  right  of  the  undisclosed  principal  is  recognized 
only  under  technical  limitations  which  attached  to  the  common-law  rule.'^^ 

(b)  Rule  in  Common-Law  Procedure.  That  an  undisclosed  principal  had  a 
remedial  interest  in  his  own  name,  both  when  the  fact  of  the  agency  was  disclosed 
and  when  it  was  not,  was  strikingly  recognized  in  common-law  pleading.^^  As  a 
role  a  common-law  action  for  breach  of  contract  lay  only  in  the  name  of  the  per- 
son to  whom  the  promise  was  made.^*  When  a  contract  was  made  by  an  agent  in 
his  own  name,  without  disclosing  either  his  principal  or  the  fact  of  his  agency,  it 
would  seem  that  in  strictness  the  promise  was  made  to  the  agent,  and  that  the 
action,  at  common  law,  lay  in  his  name,  and  not  in  the  name  of  his  principal .^^ 
That  the  agent  in  such  cases  could  sue  in  his  own  name  alone  was  abundantly 
established ;  and  in  certain  classes  of  cases  the  remedial  interest  here  was 
definitely  limited  to  him.^'''  But  for  the  most  part  the  undisclosed  principal  also 
could  sue  on  the  contract,  in  his  own  name  alone.*^^    In  theory  this  worked  no 


party  in  interest  and  could  maintain  an 
action  for  any  loss  sustained  by  him  under 
the  contract");  Carter  v.  George,  30  Kan. 
45,  1  Pac.  58;  Tracy  n.  Gunn,  29  Kan.  508; 
St.  Louis,  etc.,  R.  Co.  v.  Thacher,  13  Kan. 
564. 

Kentucky. —  Tutt  V.  Brown,  5  Litt.  1,  15 
Am.  Dec.  33. 

Minnesota. —  Ames  v.  First  Div.  St.  Paul, 
etc.,  R.  Co.,  12  Minn.  412. 

Missouri. —  Randolph  v.  Wheeler,  182  Mo. 
145,  81  S.  W.  419;  Kelly  v.  Thuey,  143  Mo. 
422,  45  S.  W.  300 ;  Griffin  v.  Wabash  R.  Co., 
115  Mo.  App.  549,  91  S.  W.  1015,  holding 
that  when  goods  are  shipped  in  the  name  of 
an  agent,  the  principal  may  maintain  an 
action  against  the  carrier  for  damages  to  the 
shipment,  under  Code,  §  540,  providing  that 
every  action  shall  be  prosecuted  in  the  name 
of  the  real  party  in  interest. 

New  York. —  Milliken  v.  Western  Union  Tel. 
Co.,  110  N.  Y.  403,  18  N.  E.  251,  1  L.  R.  A. 
281;  Nicoll  V.  Burke,  78  N.  Y.  580;  Silliman 
V.  Tuttle,  45  Barb.  171;  Wiehle  v.  SafTold,  27 
Misc.  562,  58  N.  Y.  Suppl.  298;  Johnson  v. 
Doll,  11  Mich.  345,  32  N.  Y.  Suppl.  132; 
Erickson  v.  Compton,  6  How.  Pr.  471. 

North  Carolina. —  IBarham  v.  Bell,  112  N.  C. 
131,  16  S.  E.  903.  Compare  Helms  v.  West- 
ern Union  Tel.  Co.,  143  N.  C.  388,  55  S.  E. 
831,  8  L.  R.  A.  N.  S.  249,  and  the  dissenting 
opinion  of  Clark,  C.  J. 

07wo.— Hall  V.  Plaine,  14  Ohio  St.  417. 

Oregon. —  Kitchen  v.  Holmes,  42  Greg.  252. 
70  Pac.  830 ;  Barbre  v.  Goodale,  28  Greg.  465, 
38  Pac.  67,  43  Pac.  378. 

See  37  Cent.  Dig.  tit.  "  Parties,"  §  6  ei  seq. 

32.  See  the  cases  and  the  distinctions  in- 
fra, notes  33  et  seq. 

33.  See  Dicey  Parties,  Rule  17  et  seq. 

34.  Commercial  Bank  v.  French,  21  Pick. 
(Mass.)  486,  32  Am.  Dec.  280,  1  Chitty  PI.  2. 

When  the  contract  does  not  expressly  show 
the  person  to  whom  the  promise  is  made  "  the 
general  principle  is,  that  it  is  deemed  to  be 
made  to  the  person  from  whom  the  considera- 
tion for  the  promise  proceeded."  Treat  v. 
Stanton,  14  Conn.  445,  451. 

35.  See  Principal  and  Agent. 

36.  See  infra,  I,  B,  2,  e,  (ill),  (d)  ;  and 


Dicey  Parties,  Rule  17,  exceptions  4,  5.  See 
in  particular  Potter  v.  Yale  College,  8  Conn. 
52;  Buffum  v.  Chadwick,  8  Mass.  103. 

37.  These  limitations  will  be  noticed  later. 
See  infra,  note  47  et  seq. ;  and  Dicey  Parties, 
Rule  17,  exception  1,  when  the  agent  is  con- 
tracted with  by  deed  in  his  own  name ;  excep- 
tion 2,  when  the  agent  is  named  as  a  party  to 
a  bill  of  exchange,  etc.;  exception  3,  when  the 
right  to  sue  on  a  contract  is  by  the  terms  or 
circumstances  of  it  expressly  limited  to  the 
agent. 

38.  On  the  remedial  interest  of  the  undis- 
closed principal  at  common  law  see  the  cases 
cited  in  the  notes  following.  It  is  to  be  re- 
membered, however,  that  his  action  was  open 
to  all  defenses  that  would  have  been  valid 
against  the  agent.  See  Principal  and 
Agent  ;  and  the  following  cases : 

Connecticut. —  Sullivan  V.  Shailor,  70  Conn. 
733,  40  Atl.  1054;  Sutton  v.  Mansfield,  47 
Conn.  388.  Compare  the  remarks  of  Storrs, 
J.,  in  Treat  v.  Stanton,  14  Conn.  445,  451: 
"  Not  that  the  person  to  whom  the  promise  is 
nominally  made,  is  always  to  be  considered  as 
the  real  party  to  the  contract;  for  if  he  is 
acting  merely  as  an  agent  of  another,  or  the 
promise  is  made  to  him  as  such,  his  principal 
is  the  person  to  whom  the  promise  is  deemed 
to  be  made,  and  therefore  is  the  real  party  to 
the  contract." 

Georgia. —  Propellor  Tow-boat  Co.  v.  West- 
ern Union  Tel.  Co.,  124  Ga.  478,  52  S.  E.  766; 
Atlanta,  etc.,  R.  Co.  v.  Texas  Grate  Co.,  81 
Ga.  602,  9  S.  E.  600;  Woodruff  v.  McG«hee, 
30  Ga.  158. 

Illinois. —  Conklin  v.  Leeds,  58  111.  178; 
Saladin  v.  Mitchell,  45  111.  79;  Warder  v. 
White,  14  111.  App.  50. 

Maine. —  Kingsley  v.  Siebrecht,  92  Me.  23, 
42  Atl.  249,  69  Am.  St.  Rep.  486;  Machias 
Hotel  Co.  V.  Coyle,  35  Me.  405,  58  Am.  Dec. 
712;  Pitts  V.  Mower,  18  Me.  361,  36  Am.  Dec. 
727. 

Maryland. —  Noel  Constr.  Co.  v.  Atlas  Port- 
land Cement  Co.,  103  Md.  209,  63  Atl.  384; 
Baltimore  Coal  Tar,  etc.,  Co.  V.  Fletcher,  61 
Md.  288;  M:iler  v.  Lea,  35  Md.  396,  6  Am. 
Dec.  417;  Oelrichs  v.  Ford,  21  Md.  489. 

Massachusetts. —  Foster    v.    Graham,  166 
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modification  of  the  rule  that  only  a  party  to  a  contract  can  6ue  for  its  breacli ;  for 
the  undisclosed  principal  was  deemed,  in  point  of  law,  to  be  a  party  to  the  con- 
tract."''* In  substantial  effect  it  si<^nilied  the  ])artial  adoption,  in  common-law  pro- 
cedure, of  the  modern  principle  of  the  real  party  in  interest.'^'    The  rule  as  thus 


Mass.  202,  44  N.  E.  129  ;  National  L.  Tns.  Co. 
V.  Allen,  116  Mass.  3U8;  Barry  v.  Page,  10 
Gray  3!]'8;  Eastern  R.  Co.  v.  Benedict,  5  Gray 
561,  CO  Am.  Dec.  384;  Huntington  v.  Knox,  7 
Cush.  371. 

Neio  Hampshire. —  Uslier  v.  Daniels,  73 
N.  H.  206,  60  Atl.  740,  69  L.  R.  A.  029; 
Bryant  v.  Wells,  56  N.  II.  152;  Chandler  v. 
Co€,  54  N.  H.  561. 

Pennsylvania. —  Gilpin  r.  Howell,  5  Pa.  St. 
41,  45  Am.  Dec.  720;  Girard  v.  Taggart,  5 
Serg.  &  R.  19,  9  Am.  Dec.  327. 

Tennessee. — ■  Foster  v.  Smith,  2  Coldw.  474, 
88  Am.  Dec.  604. 

Yermc-d. —  Edwards  v.  Golding,  20  Vt.  30. 

Virginia. —  Commonwealth  Nat.  Bank  V. 
Nolting,  94  Va.  263,  26  S.  E.  826;  Waddill  v. 
Sebree,  88  Va.  1012,  14  S.  E.  849,  29  Am. 
St.  Rep.  766. 

West  Virginia. —  Coulter  v.  Blatchley,  51 
W.  Va.  163,  41  S.  E.  133;  Deitz  v.  Providence- 
Washington  Ins.  Co.,  31  W.  Va.  851,  8  S.  E. 
616,  13  Am.  St.  Rep.  909. 

United  States. —  Ford  v.  Williams,  21  How. 
287,  16  L.  ed.  36;  Morris  v.  Chesapeake,  etc.. 
Steamship  Co.,  125  Fed.  62;  Prichard  v. 
Budd,  76  Fed.  710,  22  C.  C.  A.  504;  Darrow 
V.  H.  R.  Home  Produce  Co.,  57  Fed.  463. 

^m^rZand.— Langton  v.  Waite,  L.  R.  6  Eq. 
165,  37  L.  J.  Ch.  345,  18  L.  T.  Rep.  N.  S.  80, 
16  Wkly.  Rep.  508 ;  Grissell  v.  Bristowe,  L.  R. 
3  C.  P.  112,  37  L.  J.  C.  P.  89,  17  L.  T.  Rep. 
N.  S.  564,  16  Wkly.  Rep.  428;  Skinner  v. 
Stocks,  4  B.  &  Aid.  437,  23  Rev.  Rep.  337,  6 
E.  C.  L.  550 ;  Cothay  v.  Fennell,  10  B.  &  C. 
671,  8  L.  J.  K.  B.  0.  S.  302,  34  Rev.  Rep.  541, 
21  E.  C.  L.  284;  Garrett  v.  Handley,  4  B.  & 
C.  664,  10  E.  C.  L.  748,  1  C.  &  P.  217,  483, 
12  E.  C.  L.  132,  281,  7  D.  &  R.  144,  27  Rev. 
Rep.  405;  Phelps  V.  Prothero,  16  C.  B.  370, 
394,  3  C.  L.  R.  906,  1  Jur.  N.  S.  1170,  24 
L.  J.  C.  P.  225,  81  E.  C.  L.  370,  where  Jarvis, 
C.  J.,  remarks :  "  The  declaration  alleges  that 
the  agreement  was  entered  into  by  Cartwright 
as  agent  and  on  behalf  and  for  the  benefit  of 
Phelps.  I  think  that  the  contract,  being  thus 
made  by  Cartwright  for  and  on  behalf  and  for 
the  benefit  of  the  plaintiff,  may  be  enforced 
by  the  plaintiff,  notwithstanding  that  the 
agent  may  for  the  purposes  of  the  agreement, 
find  and  provide  the  money  out  of  his  own 
pocket." 

See  37  Cent.  Dig.  tit.  "Parties,"  §  11. 

39.  See  cases  cited  infra,  tliis  note. 

The  undisclosed  principal  a  party  to  the 
contract. — "  If  an  agent  makes  a  contract  in 
his  own  name,  tlie  principal  may  sue  and  be 
sued  upon  it;  for  it  is  a  general  rule,  that 
wlienever  an  express  contract  is  made,  an 
action  is  maintainable  upon  it,  either  in  the 
name  of  tlie  j)erson  with  whom  it  was  actu- 
ally made,  or  in  tlie  nairie  of  the  person  with 
■whom,  in  point  of  law,  it  was  made."  C!othay 
V.  Fennell,  10  B.  &  C!.  671,  672,  8  L.  J.  K.  B. 
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"  Aw  tlie  contract  of  an  agent  is  in  law  the 
contract  of  the  principal,  the  latter  may  come 
forward  and  sue  thereon,  although  at  the 
time  the  contrac*'  was  made  the  agent  acted 
as  and  appeared  to  be  the  principal."  Barry 
V.  Page,  10  Gray  (Mass.)  398,  399,  per  Bige- 
low,  J. 

40.  See  cases  cited  infra,  this  note. 

Common-law  recognition  of  the  real  party 
in  interest  see  the  remark  of  Lord  Abinger, 
C.  B.,  in  Beckham  v.  Drake,  9  M.  &  W.  79, 
92,  GO  Rev.  Rep.  678 :  "  So  it  is  in  a  vast 
variety  of  other  cases  which  frequently  occur, 
all  establishing  the  principle,  that  the  par- 
ties really  contracting  are  the  parties  to  sue 
in  a  court  of  justice,  although  the  contract 
be  in  the  name  of  another."  So  in  Skinner 
V.  Stocks,  4  B.  &  Aid.  437,  23  Rev.  Rep.  337, 
6  E.  C.  L.  500.  "  The  action  may  be  main- 
tained either  in  the  name  of  the  person 
with  whom  the  contract  was  actually  made, 
or  in  the  name  of  the  parties  really 
interested."  Compare  Dicey  Parties  136. 
"  The  agent  can  sue  because  he  has  been 
treated  by  the  other  party  as  the  party  to 
the  contract.  The  principal  can  sue  because 
he  is  the  person  really  interested  in  the  con- 
tract, for  whose  benefit  it  is  made,  and  with 
whom  the  law  considers  it  to  be  made;  for 
though  a  person  who  has  expressly  contracted 
with  A.  can  not  treat  the  contract  as  not 
being  with  A.  on  the  ground  that  another 
person.  P.,  is  really  interested,  yet  when  a 
contract  is  made  expressly  with  A.,  either  by 
word  of  mouth  or  in  writing  (provided  the 
written  instrument  be  not  a  deed),  it  is  al- 
lowable for  P.,  the  person  really  interested, 
to  show  that  the  contract  is,  though  on  the 
face  of  it  with  A.,  yet  in  reality  with  him, 
and  that  he,  therefore,  has  a  right  to  sue 
upon  it."  And  see  Huntington  v.  Knox,  7 
Cush.  (Mass.)  371,  374:  "He  [the  undis- 
closed principal]  is  not  named  or  alluded  to 
in  the  contract;  yet  as  the  contract  is  shown 
in  fact  to  be  made  for  his  benefit,  and  by 
his  authority,  he  is  liable.  So,  on  the  other 
hand,  where  the  contract  is  made  for  the  bene- 
fit of  one  not  named,  though  in  writing,  the 
latter  may  sue  on  the  contract,  jointly  with 
others,  or  alone,  according  to  the  interest." 
In  Story's  view  (Agency,  §  418)  the  gov- 
erning principle  in  all  such  cases  is  that  the 
undisclosed  principal,  "  as  the  ultimate  party 
in  interest,  is  entitled  against  third  persons, 
to  all  advantages  and  benefits  of  such  acts 
and  contracts  of  his  agent,"  and  therefore 
may  sue  in  his  own  name.  Tliis  explanation 
is  adopted  in  terms  in  Dodd  Grocery  Co.  v. 
Postal  Tel.  Cable  Co.,  112  Ga.  685,  689,  37 
S.  E.  991 ;  and  Warder  v.  White,  1-i  111.  App. 
60. 

Illustration. — A  written  order  was  in  these 
words :  "  Give  Mr.  D.  A.  Neale,  president  of 
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established  at  common  law  had  a  very  wide  application.  Its  authority  was  recog- 
nized when  tlie  agent's  contract  was  in  writing,  but  not  under  seal,  as  well  as 
when  it  was  merely  by  word  of  mouth  ; "  when  the  agent's  written  contract  was 
within  the  scope  of  the  statute  of  frauds  when  the  principal  had  contracted  as 
agent,  without  naming  or  identifying  any  principal;''^  and  when  there  was  no 
agency  in  fact  at  the  time  of  the  naaking  of  the  contract,  but  a  profession  of 
agency  by  the  person  contracting  in  his  own  name  and  a  subsequent  ratification 
by  this  unnamed  principal.^'*    It  was  long  undecided  whether  the  rule  extended 


the  Eastern  Railroad  Company,  stock  in  the 
Salem  Gas  Company,  at  par,  to  tlie  amount  oi' 
seven  thousand  doUars,  and  place  the  same 
to  my  account."  On  this,  an  action  of  con- 
tract was  brought  by  the  Eastern  Railroad 
Company.  Defendant  objected  that  the  action 
could  not  be  maintained  in  the  name  of  the 
Eastern  Railroad  Company,  but  only  in  the 
name  of  Neale,  and  that  parol  evidence  was 
inadmissible  to  show  a  consideration  for  the 
order  moving  from  the  Railroad  Company.  It 
was  held  that  "  in  a  case  like  the  present, 
of  an  instrument  not  negotiable,  given  in  the 
form  in  which  this  is,  the  plaintiffs,  the  real 
parties  in  interest,  may  maintain  an  action 
thereon  in  their  own  name."  Eastern  R.  Co. 
V.  Benedict,  5  Gray  (Mass.)  561,  566,  66 
Am.  Dec.  384. 

41.  See  cases  cited  infra,  this  note. 

Agent's  contract  in  writing. —  The  point 
that  the  rule  differed  according  as  the  con- 
tract was  oral  or  in  writing,  'but  not  under 
seal,  was  definitely  raised  in  Beckham  v. 
Drake,  9  M.  &  W.  79,  92,  60  Rev.  Rep.  678, 
and  denied.  Said  Lord  Abinger,  C.  B.,  de- 
livering the  opinion:  "The  law  makes  no 
distinction  in  contracts,  except  between  con- 
tracts which  are  and  contracts  which  are  not 
Tinder  seal.  I  recollect  one  of  the  most  learned 
judges  who  ever  sat  upon  this  or  any  other 
bench  being  very  angry  when  a  distinction 
was  attempted  to  be  taken  between  parol  and 
written  contracts,  and  saying,  '  they  are  all 
parol  unless  under  seal.'  .  .  .  There  is  nothing 
affirmative  on  the  face  of  the  contract  to 
show  an  intention  to  exclude  everybody  but 
themselves  [the  ostensible  parties].  It  is  open 
to  the  defendant  Drake  to  show  such  an  in- 
tention, but  unless  it  be  shown,  the  objection 
does  not  arise."  See  also  the  cases  cited  in 
the  notes  immediately  preceding  and  follow- 
ing. 

Not  affected  by  the  rule  against  parol  testi- 
mony.— "All  the  authorities,  both  English 
and  American,  concur  in  holding  that,  as 
applied  to  such  contracts  executed  when  the 
principal  Avas  unknown,  parol  evidence  which 
shows  that  the  agent  wlio  made  the  contract 
in  his  own  name  was  acting  for  the  principal 
does  not  contradict  the  writing,  but  simply 
explains  the  transaction.  Barbre  V.  Goodale, 
28  Oreg.  465,  471,  38  Pac.  67,  43  Pac.  378, 
per  Wolverton,  J.  "  It  does  not  deny  that  it  is 
binding  on  those  whom,  on  the  face  of  it, 
it  purports  to  bind,  but  shews  that  it  also 
binds  another,  by  reason  that  the  act  of  the 
agent,  in  signing  the  agreement,  in  pursuance 
of  his  authority,  is  in  law  the  act  of  the 
principal."  Higgins  v.  Senior,  11  L.  J.  Exch. 
199,  201,  8  M.  &  W.  834,  58  Rev.  Rep.  884,  per 


Parke,  B.  See  also  the  cases  in  the  preceding 
note,  and  in  particular.  Kingsley  v.  Siebrecht, 
92  Me.  23,  42  Atl.  249,  69  Am.  St.  Rep.  486; 
Eastern  R.  Co.  v.  Benedict,  5  Gray  (Mass.) 
561,  66  Am.  Dec.  384;  Salmon  Falls  Mfg.  Co. 
V.  Goddard,  14  How.  (U.  S.)  446,  14  L.  ed. 
493.  And  see  Evidence,  17  Cyc.  709. 

42.  See  cases  cited  infra,  this  note. 

Not  affected  by  the  statute  of  frauds. — 
"  Tlie  statute  of  frauds  does  not  change  the 
law  as  to  the  rights  and  liabilities  of  prin- 
cipals and  agents,  either  as  between  tliem- 
selves,  or  as  to  third  persons.  The  provisions 
of  the  statute  are  complied  with  if  the  names 
of  competent  contracting  parties  appear  in  the 
writing,  and  if  a  party  be  an  agent,  it  is 
not  necessary  that  the  name  of  the  principal 
shall  be  disclosed  in  the  writing."  Kings- 
ley  V.  Siebrecht,  92  Me.  23,  29,  42  Atl.  249, 
69  Am.  St.  Rep.  486,  per  Savage,  J.  See  also 
Frauds,  Statute  of,  20  Cyc.  275;  and  in 
particular  the  following  cases: 

Massachusetts. —  Lerned  v.  Johns,  9  Allen 
419. 

'New  Hampshire. —  Usher  v.  Daniels,  73 
N.  H.  206,  60  Atl.  746,  69'  L.  R.  A.  629. 

0/iio.— Thayer  v.  Luce,  22  Ohio  St.  62. 

Pennsylvania. —  Brodhead  v.  Reinbold,  200 
Pa.  St.  618,  50  Atl.  229,  86  Am.  St.  Rep.  735. 

United  States. —  Salmon  Falls  Mfg.  Co.  v. 
Goddard,  14  How.  446,  455,  14  L.  ed.  493. 

England. —  Bateman  v.  Phillips,  15  East 
272 ;  Wilson  v.  Hart,  7  Taunt.  295,  2  E.  C.  L. 
370. 

43.  See  cases  cited  infra,  this  note. 
When  the  principal  has  contracted  as  agent. 

—  If  the  professed  agent  was  his  own  prin- 
cipal he  could  sue  in  his  own  name.  Schmaltz 
V.  Avery,  16  Q.  B.  655,  658,  15  Jur.  291,  20 
L.  J.  Q.  B.  228,  83  Rev.  Rep.  653,  71  E.  C.  L. 
655.  In  this  case  the  facts  were  as  follows : 
A  charter-party  stated  in  terms  that  it  was 
made  by  G.  Schmaltz  &  Co.,  as  "  agents  for 
the  freighters";  it  then  stated  the  terms  of 
the  contract  and  concluded  thus :  "  This  char- 
ter being  concluded  on  behalf  of  another 
party,  it  is  agreed  that  all  responsibility  on 
the  part  of  G.  Schmaltz  &  Co.  shall  cease  as 
soon  as  the  cargo  is  shipped."  Afterward 
G.  Schmaltz  &  Co.  sued  upon  the  contract, 
as  principals,  the  declaration  taking  no  notice 
of  the  concluding  memorandum;  oral  evidence 
was  given  showing  that  they  were  in  trutii 
the  principals.  It  was  held  that  notwith- 
standing the  terms  of  the  charter-party,  plain- 
tiffs might  prove  that  they  were  the  freight- 
ers, and  their  own  principal.  Compare  Paine 
V.  Loeb,  96  Fed.  164,  37  C.  C.  A.  434.  And 
see  Principal  and  Agent. 

44.  See  cases  cited  infra,  this  note. 
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to  a  case  in  which  there  was  at  tlie  time  of  making  tlie  contract  neitlicr  agency  in 
fact  nor  ])rofes8ion  of  agency,  but  the  person  contracting  in  liis  own  name  intended 
to  act  for  anotlier  who  snb.se({uently  "ratified"  the  contract.  Tlie  weight  of 
authority  and  of  principle  is  against  such  an  extension  of  the  rnle.^^ 

(c)  Limits  of  Common-Law  Rule  —  aa.  In  Oeneral.  Extensive  as  was  the  riglit 
of  an  nndisck)sed  principal  to  sue  in  his  own  name  for  a  breach  of  a  contract 
made  in  the  name  of  his  agent/"  it  was  subject  at  common  law  to  important 
limitations.*''  Some  of  these  grow  out  of  the  substantive  nature  of  the  contract 
itself,  as  when  the  right  to  sue  was  by  the  terms  or  the  nature  of  the  contract,  or 
the  circumstance  of  its  making,  restricted  to  the  agent.''*  Others  held  a  promi- 
nent place  among  the  technical  rules  of  parties  to  actions,  as  in  the  two  classes  of 
cases  which  follow.*^ 

bb.  When  Agent  Appeared  as  a  Party  to  a  Contract  Under  Seal.  It  was  an  early  doctrine 
of  the  common  law  tliat  "no  one  can  sue  on  a  covenant  in  an  indenture  who  is 
not  mentioned  among  the  parties  to  the  indenture."  *  If  therefore  an  agent, 
contracting  with  another  under  seal,  executed  the  deed  in  his  owrx  name,  although 
in  reality  he  was  acting  as  agent  for  someone  else,  an  action  on  the  deed,  under 


After  ratification  by  an  undisclosed  prin- 
cipal see  Foster  v.  Bates,  1  D.  &  L.  400,  7  Jur. 
1093,  13  L.  J.  Exch.  88,  12  M.  &  W.  226, 
67  Rev.  Rep.  311.  It  was  sometimes  said 
that  the  principal,  although  unnamed  at  the 
time  of  the  making  of  the  contract,  must  be 
reasonably  designated.  Corn-pare  Watson  f. 
Swann,  11  C.  B.  N.  S.  756,  771,  31  L.  J.  C.  P. 
210,  103  E.  C.  L.  756,  where  it  was  said: 
"  The  law  obviously  requires  that  the  person 
for  whom  the  agent  professes  to  act  must  be 
a  person  capable  of  being  ascertained  at  the 
time.  It  is  not  necessary  that  he  should  be 
named;  but  there  must  be  such  a  description 
of  him  as  shall  amount  to  a  reasonable  desig- 
nation of  the  person  intended  to  be  bound  by 
the  contract."  But  there  was  definite  au- 
thority that  the  application  of  the  rule  was 
not  limited  by  the  fact  that  the  actual  per- 
son M'ho  afterward  ratified  as  principal  was 
unknown  at  the  time  of  the  contract  to  both 
the  contracting  parties ;  it  was  sufficient  that 
the  class  to  which  he  belonged  was  designated. 
In  this  aspect  the  facts  of  Foster  v.  Bates, 
1  D.  &  L.  400,  7  Jur.  1093,  13  L.  J.  Exch. 
88,  12  M.  &  W.  226,  67  Rev.  Rep.  311,  are  of 
value.  Here  it  appeared  that  goods  which  P 
had  sent  from  England  to  Africa  had  been 
sold  after  P's  death  and  before  the  grant 
of  letters  of  administration,  by  A,  who  had 
been  P's  agent  in  Africa,  and  that  A  sold 
them  avowedly  on  account  of  P's  estate.  After 
this  sale  letters  of  administration  on  P's 
estate  were  issued  to  F,  who  then  brought 
assumpsit  for  goods  sold  and  delivered  by  him 
as  administrator.  It  was  held  that  as  the 
act  of  A  was  ratified  by  P  after  he  became 
administrator,  it  was  no  objection  that  the 
intended  principal  was  unknown  at  the  time 
to  the  person  who  intended  to  be  the  agent, 
and  that  tlie  action  was  therefore  maintain- 
able. Soo  Dicev  Parties  133.  And  compare 
Hull  V.  Pickersgill,  1  B.  &  B.  282,  3  Moore 
C.  P.  612,  21  Rev.  Rep.  508,  5  E.  0.  L.  636; 
and,  generally,  on  the  substantive  law  appli- 
cable, Principal  and  Agent. 

45.  Rec  eases  cited  hrfra,  this  note. 

After  ratification  by  an  undisclosed  prin- 

[I,  B,  2,  e,  (m),  (c).  (4),  (b)] 


cipal  when  there  was  at  first  no  agency  in 
fact  nor  profession  of  agency  sec  Dicey 
Parties  132;  Wilson  v.  Tummon,  1  D.  &  L. 
513,  12  L.  J.  C.  P.  306,  6  M.  &  G.  236,  6 
Scott  N.  R.  894,  64  Rev.  Rep.  770,  46  E.  C.  L. 
236;  the  dissenting  opinion  of  Smith,  L.  J., 
in  Durant  v.  Roberts,  [1900]  1  Q.  B.  629, 
633,  69  L.  J.  Q.  B.  382,  82  L.  T.  Rep.  N.  S. 
217,  48  Wkly.  Rep.  476,  discussing  the  au- 
thorities, and  Keighley  v.  Durant,  [1901] 
A.  C.  240,  70  L.  J.  K.  B.  662.  84  L.  T.  Rep. 
N.S.777.  Even  such  an  extension  was,  however, 
permitted  by  tht  late  decision  of  the  English 
court  of  appeal  in  Durant  v.  Roberts,  [1900] 
1  Q.  B.  629.  631,  69  L.  J.  Q.  B.  382,  82  L.  T. 
Rep.  N.  S.  217,  48  Wkly.  Rep.  476.  Here  it 
was  held,  although  by  a  divided  court,  that 
"  a  contract  made  by  a  jierson  intending  to 
contract  on  behalf  of  another,  but  without 
his  authority,  may  be  ratified  by  that  other, 
and  so  made  his  own,  although  the  person 
who  made  the  contract  did  not  profess  at  the 
time  of  making  it  to  be  acting  on  behalf  of 
a  principal."  But  in  this  the  court  of  appeal 
was  reversed  in  the  house  of  lords  (Keighley 
V.  Durant,  [1901]  A.  C.  240.  70  L.  J.  K.  B. 
662,  84  L.  T.  Rep.  N.  S.  777),  which  held 
that  "  a  contract  made  by  a  person  intending 
to  contract  on  behalf  of  a  third  party,  but 
without  his  authority,  cannot  be  ratified  by 
the  third  party  so  as  to  render  him  able  to 
sue  or  liable  to  be  sued  on  the  contract,  where 
the  person  who  made  the  contract  did  not 
profess  at  the  time  of  making  it  to  be  acting 
on  behalf  of  a  principal." 

46.  See  supra,  I,  B,  2,  e,  (iii),  (c),  (4), 
(a),  (b). 

47.  Dicey  Parties  134  et  seq.  And  see 
Principal  and  Agent. 

48.  Dicey  Parties  135,  136. 

For  instances  and  illustrations  see,  in  gen- 
eral. Principal  and  Agent;  and  in  particu- 
lar Moore  v.  Vulcanite  Portland  Cement  Co., 
121  N.  Y.  App.  Div.  667,  106  N.  Y.  Suppl. 
393. 

49.  See  w/m,  I,  B,  2,  e,  (in),  (c),  (4), 
(c) ,  bb-cc. 

50.  Dicey  Parties  103. 


PARTIES 
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the  common-law  rule  jnst  referred  to,  lay  in  the  name  of  the  agent,  bnt  not  in 
the  name  of  his  principal.^^ 

CO.  Wlien  Agent  Was  Party  to  a  Bill  of  Exchange.  A  similar  limitation  was  early 
imposed  upon  the  doctrine  of  bills  of  exchange  by  tlie  law  merchant,^^  and  from 
the  law  merchant  was  imported  into  the  common-law  doctrine  of  parties.  It  was 
long  accepted  on  both  sides  of  the  Atlantic  that  "no  person  can  claim  upon  a  hill 
of  exchange  or  promissory  note  except  the  parties  named  in  the  instrument." 

(d)  Limits  of  Rule  in  Code  Pleading  —  aa.  In  General.  The  affirmative  appli- 
cations of  the  common-law  rule  that  an  undisclosed  principal  may  sue  in  his  own 
name  on  his  agent's  contract  are  in  point  whenever  the  principle  of  the  real  party 
in  interest  prevails.^*  Whether  those  limitations  of  the  rule  which  are  rather 
technical  than  substantial    are  still  valid  has  been  questioned. 

bb.  When  Agent  Appears  as  Party  to  a  Contract  Under  Seal.  The  technical  limitation 
of  the  common  law  here^^  has  a  ready  explanation  in  the  restrictions  which  the 
historic  action  to  recover  damages  for  the  breach  of  a  contract  under  seal,  the 
action  of  covenant,  imposed  upon  common-law  procedure;^''  but  it  is  of  present- 
day  significance  that  this  same  technical  limitation  is  recognized  and  enforced  in 
current  cases  even  in  states  where  the  action  of  covenant,  with  the  whole  formu- 
lary system  of  common-law  actions,  has  been  abrogated,  and  the  principles  of  one 
form  of  action  and  a  real  party  in  interest  are  required  by  express  enactments.^^ 


51.  Dieev  Parties  134;  Beckham  v.  Drake, 
9  M.  &  \V.  79,  95,  60  Rev.  Rep.  678,  where 
it  is  said :  "  Those  parties  only  can  sue  or  be 
sued  upon  an  indenture,  who  are  named  or 
described  in  it  as  parties."  And  see  South- 
ampton V.  Brown,  6  B.  &  C.  718.  5  L.  J.  K.  B. 
0.  S.  253,  30  Rev.  Eep.  511,  13  E.  C.  L.  322; 
Berkeley  v.  Hardy,  5  B.  &  C.  355,  8  D.  &  R. 
102,  4  L.  J.  K.  B.  0.  S.  184,  11  E.  C.  L.  495. 
The  facts  in  the  latter  case  are  significant. 
An  indenture  of  lease  began  in  these  words: 
"  Agreed  the  24tli  day  of  July,  1822,  between 
James  Simmonds,  for  and  on  behalf  of  W.  F. 
Berkeley  (the  plaintiff),  on  the  one  part,  and 
J.  Hardy,  of  the  other  part,  as  follows:  the 
said  W.  F.  Berkeley  agrees  to  let,  and  the 
said  J.  Hardy  agrees  to  take,  all  those  mes- 
siiages,  tenements,  farms,  and  lands,"  etc. 
The  reddendum  was  to  Berkeley,  plaintiff, 
the  covenants  were  expressed  to  be  made  by 
Hardy  to  Berkeley,  and  by  Berkeley  to 
Hardy.  The  name  of  Simmonds  did  not  occur 
in  the  lease,  after  the  commencement  given 
above,  until  the  conclusion,  which  ran  thus: 
"  In  witness  whereof  we  have  hereunto  set 
our  hands  and  seals  the  day  and  year  above 
written.  J.  Simmonds  (l.  s.)  J.  Hardy 
(L.  s.)V  One  of  the  covenants  in  the  lease 
being  broken  by  Hardy,  an  action  of  cove- 
nant was  brought  in  the  name  of  Berkeley. 
It  was  held  that  the  strict  technical  rules 
of  the  common  law  of  England  "  applicable 
to  deeds  under  seal "  had  been  "  laid  down 
and  recognized  in  so  many  cases "  that  the 
court  was  bound  to  say  that  no  action  could 
be  maintained  by  Berkeley  upon  the  deed  in 
question.  On  the  survival  of  this  technical 
rule  in  statutory  pleading  see  infrd,  1,  B,  2, 
e,  (III),  (c),  (4),  (d),  bb. 

52.  See  cases  cited  infra,  this  note. 

"  By  the  law  merchant  .  .  .  each  party  who 
receives  the  bill  is  making  a  contract  with 
the  parties  upon  the  face  of  it,  and  with  no 
other."   Beckham  v.  Drake,  9  M.  &  W.  79, 


92,  60  Rev.  Rep.  678,  per  Lord  Abinger,  C.  B. 
And  see  Arlington  v.  Hinds,  1  D.  Chipm.  (Vt.) 
431,  12  Am.  Dec.  704,  where,  in  a  hard  case, 
the  supreme  court  of  Vermont  assumed  that 
the  law  merchant  was  not  adopted  in  that 
state  in  order  to  permit  an  undisclosed  prin- 
cipal to  sue.  Compare  Johnson  v.  Catlin,  27 
Vt.  87,  62  Am.  Dec.  622. 

53.  See  Dicey  Parties  134,  where  it  is 
said :  "  Hence,  though  the  party  entitled  upon 
such  instrument  be  an  agent,  the  action  must 
be  brought  in  his  name,  and  can  not  be 
brought  in  the  name  of  the  principal,  who  is 
not  a  party."  And  see  the  remark  of  Met- 
calf,  J.,  in  Fuller  v.  HoojDer,  3  Gray  (Mass.) 
334,  341 :  "  The  rule  is  general,  if  not  uni- 
versal, that  neither  the  legal  liability  of  an 
unnamed  principal  to  be  sued,  nor  his  legal 
right  to  sue,  on  a  negotiable  instrument,  can 
be  shown  by  parol  evidence.  When  an  agent 
signs  such  an  instrument,  without  disclosing 
his  agency  on  its  face,  the  holder  must  look 
to  him  alone.  And  when  such  an  instrument, 
which  is  intended  for  the  benefit  of  the  prin- 
cipal, is  given  to  the  agent  only,  he  only, 
or  his  indorsee,  can  sue  on  it.  In  other  simple 
contracts  the  rule  is  different."  Compare 
National  L.  Ins.  Co.  v.  Allen,  116  Mass.  398. 
As  to  survival  of  this  doctrine  in  modern 
procedure  see  infra,  I,  B,  2,  e,  (m);,  (c), 
(4),  (d),  cc. 

54.  For  the  reason  that  this  common-law 
rule  was  in  effect  a  partial  adoption  of  the 
principle  of  the  real  party  in  interest  see 
supra,  note  40. 

55.  See  supra,  I,  B,  2,  e,  (m),  (c),  (4), 

(b)  ,  (c). 

56.  See  supra,  I,  B,  2,  e,  (in),  (c),  (4), 

(c)  ,  bb. 

57.  Dicey  Parties  101  et  seq.;  Chitty  PI. 
130  et  seq.  And  see  the  partial  amelioration 
of  the  doctrine  by  32  Hen.  VIII,  c.  34. 

58.  "  Where  an  instrument  is  under  seal, 
no  person  can  sue  or  be  sued  to  enforce  the 

[I,  B,  2,  e.  (Ill),  (c),  (4),  (d),  bb] 
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cc.  When  Arjent  Appears  aa  Party  io  a  Nefjotiahle  liiHtrument.  Tlic  similar  limitation 
whicli  ilic  law  men^liaiit  iiri|>o.s(!(l  upon  tlie  docti'iru;  of  ]ieu;otifil>lo  iiiKtrurrioiits 
already  referred  to''''  is  less  definitely  marked  in  modern  decisions.'^'    I'lie  weight 


covenants,  tliercin  contained,  except  tliose  wlio 
are  named  as  parties  to  the  instrument  and 
wlio  signed  and  sealed  the  same."  llenrlcus  v. 
Englert,  137  N.  Y.  488,  494,  33  N.  E.  550, 
per  Karl,  J.  Tlie  leading  case  is  Schaefer  v. 
Henkel,  75  N.  Y.  378.  See  infra,  this  note, 
and  the  eases  following.  Anderson  v.  Connor, 
43  Misc.  (N.  Y.)  384,  87  N.  Y.  Suppl.  449; 
McCoIgan  v.  ICatz,  29  Misc.  (N.  Y.)  136,  60 
N.  Y.  Suppl.  291,  liolding  that  when  an  agent 
executes  in  his  own  name  as  lessor  a  sealed 
lease  of  premises  belonging  to  an  estate  and 
it  does  not  appear  from  the  lease  who  is  the 
principal,  the  executrix  of  the  estate  cannot 
sue  thereon,  although  the  agent  has  appended 
the  word  "  Agent  "  to  his  signature ;  for  sucli 
■words  are  dcscripiio  j)ersonw)  ;  Smith  v. 
Pierce,  60  N.  Y.  Suppl.  1011.  Compare  Denike 
V.  De  Graaf,  87  Hun  (N.  Y.)  CI.  33  N.  Y. 
Suppl.  1015  [affirmed  without  opinion  in  152 
N.  Y.  C50,  47  N.  E.  1106];  Kiersted  v. 
Orange,  etc.,  R.  Co.,  69  N.  Y.  343,  345,  25  Am. 
Rep.  199,  where  it  was  said:  "The  covenants 
in  a  deed  can  only  be  enforced  against  the 
party  who,  upon  the  face  of  the  instrument, 
is  the  covenantor,  althougb  it  appears  by 
extrinsic  proof  that  he  acted  as  the  agent  for 
another."  And  see  Evidence,  17  Cyc.  709 
et  seq. 

Whether  real  party  in  interest. —  The  point 

that  the  undisclosed  principal  may  appear  as 
plaintiff'  in  these  cases,  because  of  the  statu- 
tory requirement  that  a  civil  action  must  be 
brought  in  the  name  of  the  real  party  in 
interest,  was  distinctly  raised  in  Schaefer  r. 
Henkel,  75  N.  Y.  .378,  384.  But  the  court  was 
of  opinion  that  "  the  parties  whose  signatures 
and  seals  are  affixed  to  such  an  instrument, 
and  who  alone  are  named  therein,  are  the 
real  parties  in  interest,  for  they  only  are 
bound  thereby."  In  this  case  plaintiffs  sought 
to  recover  for  rent  due  under  a  lease  exe- 
cuted by  "  J.  Romaine  Brown,  agent."  Brown 
was  described  as  agent  in  the  body  of  the 
lease.  He  signed  it  "  J.  Romaine  Brown, 
agent."  The  lease  was  under  seal,  but  a  seal 
was  not  necessary  to  its  validity.  Plaintiffs 
did  not  sign  the  lease;  their  names  did  not 
appear  in  it;  there  was  nothing  in  the  instru- 
ment itself  showing  that  they  had  anything 
to  do  with  it,  or  that  it  was  executed  in  their 
behalf.  In  fact,  however,  it  could  be  estab- 
lished by  parol  that  plaintiffs  were  the  actual 
owners  of  the  lease,  that  Brown  had  oral 
authority  from  them  to  make  the  lease,  and 
that  he  had  acted  as  their  agent  in  the  trans- 
action. It  was  held  that  in  an  action  on 
the  lease  Brown  was  the  only  real  party  in 
interest,  for  the  reasons  indicated  above.  Tor 
a  distinction  in  tlie  doctrine  of  Schaefer  v. 
Henkel,  svprn,  tliis  note  see  Kernochan  v. 
Wilkcns,  3  N.  Y.  App.  Div.  50'6,  38  N.  Y. 
Supjjl.  236.  Compare  Moore  )\  Cranby  Min., 
etc.,  Co.,  80  Mo.  86.  That  the  rule  "api)lics 
even  wlien  tlie  instrument  would  have  been 
good  witliout  a  seal  see  also  Van  Dyke  v. 

[I,  B,  2.  e,  (m),  (c),  (4),  (d),  cc] 


Van  Dyke,  123  Ga.  686,  51  S.  E.  582  (a 
jiromissory  note  under  seal)  ;  I^nney  v.  Fin- 
ley,  118  Ga.  718,  45  S.  E.  593  (a  lease  for 
a  term  of  less  than  two  years,  which  under 
tlie  law  of  Georgia  would  liave  been  valid 
without  any  seal).  Contra,  Stowell  v.  Eldred, 
39  Wis.  614.  And  compare  Kirschbon  v.  Bon- 
zel,  67  Wis.  178,  29  N.  W.  907. 
•  When  private  seals  have  been  abrogated 
by  stalulo  the  distinction  does  not  apply. 
.J.  B.  Streeter  Co.  v.  Janu,  90  Minn.  393,  96 
N.  W.  1128.  Here  the  contract  was  under  a 
private  seal,  but  a  statute  of  Minnesota  pro- 
vided that  the  addition  of  a  private  seal  to 
an  instrument  in  writing  "  sliall  not  affect 
its  character  in  any  respect."  Compare,  how- 
ever, Sanger  v.  Warren,  91  Tex.  472,  44  S.  W. 
477,  06  Am.  St.  Rep.  913. 

59.  See  supra,  I,  B,  2,  e,  (iii),  (c),  (4), 
(c) ,  cc. 

60.  However,  the  analogous  doctrine  that 
in  suits  upon  negotiable  instruments  no  evi- 
dence is  admissible  to  charge  any  person  as 
a  principal  thereto  unless  his  name  is  in 
some  way  disclosed  in  the  instrument  itself 
is  widely  recognized  in  this  country.  See, 
generally,  Commeeciai,  Papee,  7  Cyc.  664 
et  seq.,  8  Cyc.  251  et  seq.;  Evidence,  17 
Cyc.  589  et  seq.;  and  in  particular  Sparks  v. 
Despatch  Transfer  Co.,  104  Mo.  531,  15 
S.  W.  417,  24  Am.  St.  Rep.  351,  12  L.  R.  A. 
714;  Ranger  v.  Thalmann,  84  N.  Y.  App.  Div. 
341,  82  N.  Y.  Suppl.  846  [reversing  39  Misc. 
420,  SO  N".  Y.  Suppl.  19,  and  affirmed  without 
opinion  in  178  N.  Y.  574,  70  N.  E.  1108]; 
Cragin  v.  Lovell,  109  U.  S.  194,  3  S.  Ct.  132, 
27  L.  ed.  903. 

In  some  cases  it  seems  to  have  been  taken 
for  granted  that  the  right  to  charge  an  un- 
disclosed principal  applies  as  well  to  ne- 
gotiable paper  as  to  other  simple  contracts. 
Baker  v.  Gregory,  28  Ala.  544,  65  Am.  Dec. 
380;  Ravmond  v.  Mann,  45  Tex.  301;  Sessums 
V.  Henry.  38  Tex.  37;  Edwards  r.  Ezell,  2 
Tex.  App.  Civ.  Cas.  §  276. 

But  on  the  other  hand  there  is  a  tendency 
to  reaffirm  the  distinction,  when  the  point  is 
definitely  made,  on  the  ground  that  the  limi- 
tation as  to  negotiable  paper,  although  ap- 
parently technical,  really  "  arises  from  the 
nature  of  such  paper  and  the  uses  for  which 
it  is  intended."  See  Richmond  Locomotive, 
etc..  Works  v.  Moragne,  119  Ala.  80,  24  So. 
834;  McGregor  v.  Hudson,  (Tex.  Civ.  App. 
1895)  30  S.  W.  489. 

A  counter  distinction  is  sometimes  taken 
between  an  action  on  the  note  and  an  action 
against  "  an  undisclosed  principal  upon  the 
special  facts  of  the  case,  making  it  inequi- 
table and  unjust  for  him  to  retain  the 
money."  Sec,  in  general.  Principal  and 
Ar.ENT;  and  in  particular  Harper  r.  Tiffin 
Nat.  Bank,  54  Ohio  St.  425,  44  N.  E.  97. 
Compare  Edmunds  v.  Bushell,  L.  R.  1  Q.  B. 
97,  12  Jur.  N.  S.  332,  35  L.  J.  Q.  B.  20.  And 
see  Pollock's  remark :     "  Modern  decisions 
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of  authority,  however,  appears  to  be  against  it,  recognizing  the  right  of  the  undis- 
closed principal  to  maintain  an  action  upon  the  instnnnent  in  his  own  nanie.''^ 

(5)  Third  Pjiitsoisr  Beneficiaky  as  Plaintiff  —  (a)  In  Genekal.  The  statu- 
tory rule  that  an  action  must  be  brought  in  the  name  of  the  real  party  in  interest 
has  given  new  life  to  a  question  which  held  a  prominent  place  in  our  earlier  doc- 
trine of  parties  plaintiJI :  Can  one  who,  although  neither  an  ostensible  party  to  a 
contract  nor  privy  to  its  consideration,  is  yet  a  beneficiary  of  the  contract,  sue 
upon  it  in  his  own  name?"^  It  is  clear  on  principle,  and  established  by  the 
weight  of  authority,  that  when  the  benefit  to  a  third  person  is  merely  incidental 
to  the  performance  of  a  contract  between  others  he  has  no  remedial  interest  in 
it.''^  But  there  are  two  distinct  classes  of  cases  in  which  the  third  person  is  in 
closer  touch  with  the  contract  than  a  mere  incidental  beneficiary.  In  the  first 
class  tlie  promisee  owes  to  the  third  person  who  will  be  benefited  by  the  perform- 
ance of  the  promise  no  legal  or  equitable  obligation  which  the  performance  of  the 
promise  will  discharge,  but  the  wliole  benefit  of  the  performance  goes  to  the  third 
person."  In  the  second  class  of  cases,  the  sole  promisee  is  under  a  distinct  legal 
or  equitable  obligation  to  the  third  person,  and  the  performance  of  the  contract, 
while  benefiting  the  third  person,  will  also  discharge  the  promisee  from  his  obli- 
gation.''^   In  both  these  classes  of  cases  the  American  courts  have  reached  results 


seem  to  show  that  when  an  agent  is  in  a  po- 
sition to  accept  bills  so  as  to  bind  his  prin- 
cipal, the  principal  is  liable  though  the  agent 
signed  not  in  the  principal's  name  but  in 
his  own,  or,  it  would  appear,  in  any  other 
name.  It  is  the  same  as  if  the  principal 
had  signed  a  wrong  name  with  his  own  hand." 
Williston's  Wald's  Pollock  Contr.  100. 

61.  Nave  v.  Hadley,  74  Ind.  155,  156, 
where  it  was  said :  "  There  is  some  conflict 
in  the  cases  as  to  whether  a  principal  may 
sue  upon  a  promissory  note,  payable  to  the 
agent,  which  does  not  indicate  or  disclose 
the  principal.  The  weight  of  authority  is, 
however,  pretty  decidedly  in  favor  of  the 
doctrine,  that  the  action  may  be  maintained 
by  the  principal."  And  see  McConnell  v. 
East  Point  Land  Co.,  100  Ga.  129,  134,  28 
S.  E.  80,  where  the  objection  that  the  un- 
disclosed principal  of  the  payee  of  a  promis- 
sory note  could  not  sue  in  his  own  name  is 
met  by  the  court  Avith  "  [the  principle]  that 
all  civil  contracts  made  by  an  agent  in  the 
execution  of  his  agency,  though  made  in  his 
own  name  without  disclosing  his  principal, 
may  be  enforced  by  the  principal  by  appro- 
priate action  brought  in  his  own  name." 
As  the  agent  who  is  named  as  the  party  to 
a  negotiable  instrument  can  transfer  his 
right  to  the  principal  by  assigning  to  him 
the  bill  or  note,  the  distinction  is  rarely  of 
consequence.  Its  possible  importance  as  a 
practical  question  in  pleading  is,  however, 
illustrated  in  Smelser  f.  Wayne,  etc..  Turn- 
pike Co.,  82  Ind.  417,  420:  "  It  is  no  doubt 
true  that  the  principal  may  sue  upon  a  note 
in  fact  belonging  to  him,  although  written 
payable  to  the  agent.  Nave  v.  Hadley,  supra. 
This  rule  avails  the  appellee  nothing,  for 
the  reason  that  the  complaint  does  not  pro- 
ceed upon  the  theory  that  the  note  belongs 
to  the  corporation  because  executed  to  its 
agent.  On  the  contrary,  the  title  is  explicitly 
alleged  to  have  been  acquired  by  indorsement 
from  a  stranger,  and  this  prohibits  a  recov- 
ery upon  the  ground  that  the  appellee  was, 


in  fact,  the  real  owner.  A  plaintiff  cannot 
lay  one  species  of  title  and  recover"  upon  an 
altogetlier  different  one." 

62.  The  question  arises,  at  least  as  a  ques- 
tion of  substantive  right,  in  other  systems 
of  law  than  our  own.  See  15  Harv.  L.  Eev. 
767;  16  Harv.  L.  Rev.  43  (articles  on  "Con- 
tracts for  the  Benefit  of  Third  Persons  "  by 
Professor  Williston).  In  our  own  legal 
system  the  problem  has  aspects  which  lie 
outside  the  range  of  procedure ;  on  the  other 
hand  some  of  the  aspects  are  distinctly  pro- 
cedural. See  infra,  I,  B,  2,  e,  (iii),  (c), 
(5 ) ,  (b)  et  seq. 

63.  See  cases  cited  infra,  this  note. 

Illustrations. —  D  contracted  with  C  to  fur- 
nish him  such  sums  of  money  as  might  be 
necessary  for  C  to  meet  his  current  expenses. 
D  failed  to  do  this  and  C  became  indebted 
to  P  for  current  expenses.  It  was  held  that 
P  cannot  sue  D  on  his  contract  with  C  even 
in  a  state  where  it  is  unquestioned  law  that 
one  for  whose  benefit  a  promise  is  made  be- 
tween others  can  maintain  an  action  in  his 
own  name  on  the  contract.  Burton  v.  Lar- 
kin,  36  Kan.  246,  13  Pac.  398,  59  Am.  Rep. 
541.  See  also  Punta  Gorda  Bank  v.  State 
Bank,  (Fla.  1907)  42  So.  846;  Rodhouse  V. 
Chicago,  etc.,  R.  Co.,  219  111.  596,  76  N.  E. 
836;  German  State  Bank  v.  Northwestern 
Water,  etc.,  Co.,  104  Iowa  717,  74  N.  W. 
685;  Styles  v.  F.  R.  Long  Co.,  70  N.  J.  L. 
301,  57  Atl.  448;  Rowe  v.  Moon,  115  Wis. 
566,  92  N.  W.  263.  And  see,  generally.  Con- 
tracts, 9  Cjc.  380  note  10;  and  Guaranty, 
20  Cj^c.  392. 

64.  In  other  words  the  third  person  is  the 
sole  beneficiary  of  the  contract. 

The  historic  case  on  the  point  is  Dutton 
V.  Poole,  2  Lev.  210,  83  Eng.  Reprint  523,  1 
Vent.  318,  86  Eng.  Reprint  205. 

A  typical  instance  is  a  contract  of  life  in- 
surance for  the  benefit  of  some  one  other 
than  the  assured  and  not  his  creditor. 

65.  Here  the  third  person  is  conveniently 
designated  as  the  creditor  of  the  promisee. 

[I,  B,  2,  e,  (m),  (c),  (5).  (a)] 
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whicli  cannot  bo  distinctly  marked  without  reference  to  the  earlier  common-law 
doctrine. 

(b)  Rule  at  Common  Law  —  aa.  In,  Actioiw  Fw  Brerich  of  O'mermnt.  When  the 
contract  between  A  and  B  for  the  benefit  of  C  was  under  seal  and  inter 
it  was  niiquestioiicd  law  that  the  third  p<;rHon  beneficiary  could  not  sue  in  his  own 
name;  the  action  of  covenant  lay  only  in  the  name  of  the  covenantee.'^'  So  the 
action  of  debt  did  not  lie  in  the  name  of  the  sole  beneficiary  of  an  indenture  for 
the  payment  of  a  sum  certain.*''' 

bb.  Ill  Actions  For  Breach  of  Parol  Contract.  When  the  contract  between  A  and  B 
for  the  benefit  of  C  was  not  under  seal,  an  action  for  its  breach  —  an  action  of 
assumpsit —  was  regularly  brought  in  the  jiame  of  one  of  the  contracting  parties.''' 
But  in  the  earlier  development  of  assumpsit  a  doctrine  which  the  later  law  of 
parties  branded  as  very  anomalous  became  current™  —  that  assumpsit  lay  also  in 
the  name  of  the  beneficiary  of  a  simple  contract,  although  he  was  not  a  contract- 
ing party.  "  If  one  person,"  remarked  an  English  judge  in  1787,  "  makes  a 
promise  to  another  for  the  benefit  of  a  third,  that  third  person  may  maintain  an 
action  upon  it."''^ 

cc.  Anomalous  Doctrine  in  Assumpsit.  This  broad  doctrine,  now  associated  by  a 
multitude  of  American  cases  with  Lawrence  v.  Fox,''^  never  obtained  definite 
recognition  in  the  settled  law  of  parties  in  England.''^  Ultimately  it  was  rejected 
by  the  English  courts,  and  by  some  American  courts,  as  an  anomaly.''^  In  its 
origin,  however,  the  doctrine  was  not  entirely  anomalous ;  for  the  action  of 
assumpsit,  in  its  earlier  development,''^  reached,  and  long  retained,  a  wider  tcope 
than  was  possible  for  an  action  based  exclusively  on  contract,  in  the  modern  sense 
of  that  term.''^    In  this  wider  view  the  action  included  not  only  cases  of  actual 


A  typical  instance  is  where  A  agrees  with 
B  on  a  consideration  moving  from  B  to  pay 
to  C  a  debt  which  B  owes  C.  The  historic 
case  on  the  point  is  Lawrence  v.  Fox,  20 
N.  Y.  268. 

66.  See  Dicey  Parties,  Rule  12,  where  it  is 
said :  "  The  person  to  bring  an  action  for 
a  breach  of  the  covenant  must  be  the  cove- 
nantee. ...  A  covenant,  again,  is  not  a  cove- 
nant with  any  person  except  the  covenantee. 
.  .  .  Suppose  an  indenture  to  which  tlie  par- 
ties are  A.  of  the  one  part  and  X.  of  the 
other  part,  and  that  this  indenture  contains 
a  covenant  by  X.  with  M.  to  pay  M.  £20,  M. 
cannot  sue  X.  because  M.  is  not  a  party  to 
the  indenture."  Compare  Southampton  v. 
Brown,  6  B.  &  C.  718,  5  L.  J.  K.  B.  0.  S.  253, 
30  Rev.  Rep.  511,  13  E.  C.  L.  322.  See  the 
application  of  this  limitation  in  the  case  of 
contracts  for  an  undisclosed  principal  supra, 
I,  B,  2,  e,  (III),  (c),  (4). 

67.  Ross  V.  Milne,  12  Leigh  (Va.)  204, 
37  Am.  Dec.  646  (where  an  indenture  be- 
tween S  and  R  wherein  R  covenanted  to  pay 
a  certain  sum  of  money  to  M,  a  daughter  of 
S,  within  two  months  after  S's  death ;  and 
it  was  held  that  M  could  not  bring  debt 
against  R)  ;  Barford  v.  Stuckey,  2  B.  &  B. 
333,  5  Moore  C.  V.  23,  6  E.  C.  L.  170  (where 
tbe  facts  were  similar  to  those  of  Ross  v. 
Milne,  .supra.  Tlio  administrator  of  the  bene- 
ficiary brought  debt.  It  was  admitted  thnt 
the  administrator  of  the  promises  could  sue, 
but  it  was  urged  that  tbe  burden  of  the  suit 
sbould  not  be  tlirown  on  liin),  since  "  lie  had 
no  interest  for  which  to  sue."  But  it  was 
held  that  tbe  action  lay  only  in  the  name  of 
the  adniiiii.slrator  of  tlio  promisee. 

[I,  B.  2,  e,  (III),  (c),  (5),  (a)] 


68.  See  Dicey  Parties,  Rule  10,  where  it  is 
said :  "  No  one  can  sue  for  the  breach 
of  a  contract  who  is  not  a  party  to  the  con- 
tract. ...  In  whatever  words  expressed  it 
[the  rule  quoted]  embodies  the  principle 
that  '  rights  founded  on  contract  belong  to 
the  person  who  has  stipulated  for  them ' 
(Alton  V.  Midland  R.  Co.,  19  C.  B.  N.  S.  213, 
11  Jur.  N.  S.  672,  34  L.  .J.  C.  P.  292,  12 
L  T.  Rep.  N.  S.  703,  13  Wldy.  Rep.  918,  115 
E.  C.  L.  213),  and  to  no  other,  and  there- 
fore, that  no  one  can  sue  for  the  non-per- 
formance of  an  agreement  to  which  he  was 
not  either  directly  or  through  his  agent  a 
party." 

69.  See  Dicey  Parties  84;  and  cases  infra, 
notes  72-87. 

70.  The  authorities  for  this  older  doctrine 
are  given  infra,  note  78. 

71.  Marchington  v.  Vernon,  1  B.  &  P.  101 
note,  per  Buller,  J.  See  also  Assumpsit, 
Action  of;  and  infra,  next  section. 

72.  Lawrence  r.  Fox,  20  N.  Y.  268.  The 
facts  of  the  cases  and  the  cases  following  it 
will  be  given  infra,  notes  83,  85. 

73.  Dicey  Parties  84,  85. 

74.  Dicey  Parties  84.  And  see  cases  cited 
infra,  notes  86,  87. 

It  is  sometimes  so  regarded  even  by  Ameri- 
can courts  which  recognize  the  autliority  of 
tlie  rule.    Lehow  v.  Simonton,  3  Colo.  346. 

75.  That  is,  after  Slade's  Case,  4  Coke 
91a,  76  Eng.  Reprint  1072. 

76.  See  56  Am.  L.  Reg.  73  et  seq.  (article 
on  "  Limitations  of  the  Action  of  Assumpsit " 
by  Professor  llenig)  ;  2  Harv.  L.  Rev.  53 
et  seq.  (article  on  "The  History  of  As- 
sumpsit "  by  Professor  Ames ) . 
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privity  between  defendant  and  plaintiff  but  also  cases  of  debt  and  accountability 
to  plaintiff,  without  actual  privity."  Whatever  the  cause,  the  so-called  anomaly, 
by  which  the  third  person  beneficiary  could  sue  in  assumpsit  had  the  support  of 
more  than  respectable  opinion  in  England  until  a  comparatively  recent  dayj^ 
And  these  opinions,  with  others,  were  all  current  in  America,  and  very  influential 
in  shaping  our  common-law  rule.'''^  There  was  also  definite  authority  in  England, 
recognized  there  for  more  than  a  century,  that  assumpsit  lay  if  plaintiff's  benefi- 
cial interest  was  combined  with  a  near  relationship  to  a  party  to  the  contract.^"  In 
America  early  decisions,  acting  on  the  supposed  authority  of  the  English  rule,  but 
going  farther  than  the  English  decisions  had  ventured  to  go,^'  although  not  farther 
tlian  the  current  opinion  in  England  had  gone,^^  definitely  permitted  assumpsit  to 
be  brought  by  the  third  person  beneficiary,  whether  he  appeared  as  sole  benefi- 
ciary or  as  creditor  claiming  under  a  promise  to  his  debtor  to  discharge  the  debt.^^ 


77.  It  will  be  remembered  that  a  debt  was 
"  originally  conceived  of,  not  as  a  contract, 
in  the  modern  sense  of  the  term,  that  is.  as  a 
promise,  but  as  a  grant."  2  Harv.  L.  Rev. 
55.  And  see  56  Am.  L.  Reg.  78,  87.  Gom- 
pare  the  explanation  of  the  wider  reach  of 
assumpsit  as  given  by  Crompton,  J.,  in 
Tweddle  v.  Atkinson,  1  B.  &  S.  393,  398,  8  Jur. 
N.  S.  332,  30  L.  J.  Q.  B.  265,  4  L.  T.  Rep. 
N.  S.  468,  9  Wkly.  Rep.  781,  101  E.  C.  L.  393. 
See  also  Dicey  Parties  84,  85.  In  this  view, 
the  third  person  beneficiary  of  the  contract 
was  apparently  deemed  to  be  the  person  who 
sustained  the  injury  arising  because  of  the 
breach  of  the  contract;  and  in  a  tort  action 
the  proper  party  plaintiff  is  "the  person 
who  sustains  an  injury."  Dicey  Parties  330. 

78.  See  cases  cited  infra,  this  note. 
Third  person  beneficiary  as  plaintiff,  in  the 

earlier  English  doctrine. — However  anomalous 
in  our  present  view,  the  doctrine  referred  to 
in  the  text  was  accepted,  without  modifica- 
tion or  question,  by  Lord  Chief  Baron 
Comyns,  whose  opinion,  even  without  de- 
cisions supporting  it,  was  regarded,  at  the 
close  of  the  eighteenth  century,  as  "  of  great 
authority;  since  he  was  considered  by  his 
contemporaries  as  the  most  able  lawyer  in 
Westminster  Hall."'  Lord  Kenyon  in  Pasley 
V.  Freeman,  3  T.  R.  51,  64,  1  Rev.  Rep.  634. 
The  doctrine  which  now  prevails  in  most 
American  states,  the  doctrine  of  Lawrence  v. 
Fox,  20  N.  Y.  268  (see  infra,  note  85),  could 
be  illustrated  in  both  its  aspects  from  the 
examples  in  Comjois  Digest  of  the  proper 
party  plaintiff  in  actions  of  assumpsit.  Thus, 
"An  action  upon  assumpsit  may  be  brought 
by  him  to  whom  the  promise  was  made, 
though  the  benefit  accrues  to  another."  .  .  . 
"  So,  it  may  be  brought  by  him  likewise,  to 
whom  the  benefit."  "  Upon  a  promise  to 
the  father  to  give  so  much  with  his  daughter 
in  marriage,  the  daughter  may  have  the  ac- 
tion ;  for  she  is  the  meritorious  cause."  .  .  , 
"  Upon  a  promise  to  B  to  pay  $20  to  an  in- 
fant at  his  full  age,  and  to  educate  him  in 
the  meantime,  the  infant  shall  have  the  ac- 
tion." Comyns  Dig.  "Action  upon  the  Case 
upon  Assumpsit  Ea,  By  V^Tiom  it  Shall  be 
Brought."  So,  in  the  earlier  editions  of 
Chitty  on  Pleading :  "  When  a  contract  not 
under  seal,  is  made  with  A,  to  pay  B  a  sum 
of  money,  B  may  sustain  an  action  in  his 


own  name."  Chitty  PI.  (4th  Am.  ed.)  4. 
See  1  Viner  Abr.  "Assumpsit"  333.  See 
also  the  remark  of  Lord  Holt  in  Yard  v. 
Eland,  1  Ld.  Raym.  368;  and  the  remark 
of  Buller,  J.,  in  Marchington  v.  Vernon,  1 
B.  &  P.  101  note. 

79.  See  infra,  note  83. 

80.  Dutton  V.  Poole,  2  Lev.  210,  83  Eng. 
Reprint  523,  1  Vent.  318,  86  Eng.  Reprint 
205.  See  the  case  cited  in  Bourne  v.  Mason, 
1  Vent.  6,  86  Eng.  Reprint  5,  to  the  effect 
that  the  daughter  of  a  physician  might  main- 
tain assumpsit  upon  a  promise  made  to  her 
father  to  give  her  a  sum  of  money  if  he  per- 
formed a  certain  case  for  "  the  nearness  of 
the  relation  gives  the  daughter  the  benefit  of 
the  consideration  performed  by  her  father." 
Considerable  hesitation,  however,  was  shown, 
by  some  of  the  judges  in  Dutton  v.  Poole, 
supra.  But  Lord  Mansfield,  a  century  later, 
approved  its  doctrine  as  hardly  open  to  ques- 
tion. Martyn  V.  Hind,  Cowp.  437.  Although 
definitely  discarded  in  England  (see  the  case 
of  Tweddle  v.  Atkinson,  1  B.  &  S.  393,  8 
Jur.  N.  S.  332,  30  L.  J.  Q.  B.  265,  4  L.  T. 
Rep.  N.  S.  468,  9  Wkly.  Rep.  781,  101  E.  C.  L. 
393;  Dicey  Parties  84),  the  doctrine  of 
Dutton  V.  Poole,  supra,  survives  in  a  number 
of  American  eases  {see' infra,  note  83;  and  in 
particular  Pond  V.  New  Rochelle  Water  Co., 
183  N.  Y.  330,  337,  76  N.  E.  211,  1  L.  R.  A. 
N.  S.  958).  That  Dutton  v.  Poole,  supra,  did 
not  apply  when  the  contract  was  under  seal 
see  Ross  v.  Milne,  12  Leigh  (Va.)  205,  37 
Am.  Dec.  646. 

81.  In  Feltmakers  v.  Davis,  1  B.  &  P.  98, 
101,  plaintiff's  counsel  urged  upon  the  com- 
mon pleas,  that  "  if  a  promise  be  made  to  A. 
for  the  benefit  of  B.,  B.  may  maintain  an 
action  on  that  promise."  But  the  court 
evaded  the  point.  Eyre,  J.,  expressing  the 
opinion  that  in  such  a  case  "  the  promise 
must  be  laid  as  being  made  to  B.,  and  the 
promise  actually  made  to  A.  may  be  given 
in  evidence  to  support  the  declaration." 

82.  See  supra,  note  78. 

83.  See  cases  cited  infra,  this  note. 
Third  person  beneficiary  as  plaintiff,  in 

early  American  decisions;  origin  of  the  pre- 
vailing American  rule. —  In  Schemerhorn  v. 
Vanderheyden,  1  Johns.  (N.  Y.)  139,  140,  3 
Api.  Dec.  304,  tne  sole  beneficiary  Avas  plain- 
tiff, the  court,  on  the  authority  of  Dutton  V. 
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These  early  American  cases,  reiterating  in  llic  l^roadest  terms  a  doctrine  which 
tlic  l)est  known  Erif^liHli  law-books  in  our  courfB  jjroscntod  as  unqnoHtionwl  jaw,*** 
had  a  very  great  iniluence  in  siiapiiig  the  permanent  rule  in  ujany  American 
states.^^  The  later  decisions  in  England.**^  and  to  some  extent  la  America*^ 
rejected  this  doctrine  in  botli  its  aspects. 


Poole,  2  Lev.  210,  83  Eng.  Eeprint  523,  1 
Vent.  318,  8G  Eng.  Reprint  205,  sujwa,  was 
of  the  opinion  tliat  "  where  one  person  makes 
a  promise  to  an(jthcr  for  the  benefit  of  a 
tliird  person,  that  tliird  person  may  main- 
tain an  action  on  such  promise."  In  Felton 
V.  Dickinson,  10  Mass.  287,  290,  anotlier 
case  where  the  sole  beneficiary  was  plaintiff, 
tlie  court  said :  "  When  a  promise  is  made 
to  one,  for  the  benefit  of  another,  he  for 
whose  benefit  it  is  made  may  bring  an  action 
for  the  breach.  This  principle  was  settled 
as  early  as  Rolle's  time,  in  a  ease  quite 
analogous  to  the  present;  and,  it  bsing  cited 
by  Lord  C.  B.  Coniyns,  in  his  Digest,  without 
any  question  of  its  authority,  it  is  to  be 
presumed  that  it  continues  to  be  received  as 
a  sound  principls."  Compare  Cumberland  v. 
Codrington,  3  Johns.  Ch.  (N.  Y.)  220,  254, 
8  Am.  Dec.  492  (where  Chancellor  Kent  laid 
it  down  as  an  established  principle  that 
"  if  one  person  makes  a  promise  to  another, 
for  the  benefit  of  a  third  person,  that  third 
person  may  maintain  an  action  at  law  oa 
that  promise")  ;  Arnold  v.  Lyman,  17  Mass. 
400,  405,  9  Am.  Dec.  154  (where  the  creditor 
of  promisee,  sued  on  an  express  promise  to 
pay  the  debts  of  the  promisee  and  the  court 
reaffirmed  the  doctrine  of  Comyns  Digest  that 
"  he  for  whose  Interest  a  promise  is  made, 
may  maintain  an  action  upon  it,  although 
the  promise  be  made  to  another  and  not  to 
him")  ;  Hall  v.  Marston,  17  Mass.  575,  579 
(where  the  creditor  of  promisee  sued  on  an 
implied  promise  and  the  court  declared  it  to 
be  well  settled  that  "  if  A  promises  B  for 
a  valuable  consideration,  to  pay  to  C,  the 
latter  may  maintain  assumpsit  for  the  money. 
.  .  .  The  principle  of  this  doctrine  is  rea- 
sonable, and  consistent  with  the  character 
of  the  action  of  assumpsit  for  money  had  and 
received").  In  Carnegie  v.  Morrison,  2  Mete. 
(Mass.)  381,  402,  where  the  creditor  of  prom- 
isee was  plaintifT,  the  court  notices  the  doubt 
wliich  had  arisen  in  England  as  to  the  true 
common-law  rule  (see  pages  404,  405  of  the 
report),  but  reaffirms  the  right  of  the  cred- 
itor to  bring  assumpsit  on  the  promise  to 
his  debtor.  In  this  case  Shaw,  C.  J.,  said: 
"  It  seems  to  have  been  regarded  as  a  set- 
tled point,  ever  since  reports  have  been  pub- 
lished in  this  State,  rather  than  as  an  open 
question  to  be  discussed  and  considered.  The 
position  is,  that  when  one  person,  for  a 
valuable  consideration,  engages  with  another, 
by  simple  contract,  to  do  some  act  for  the 
benefit  of  a  third,  the  latter,  who  would  en- 
joy the  benefit  of  the  act,  may  maintain  an 
action  for  the  breach  of  such  engagement." 
In  Brewer  v.  Dyer,  7  Gush.  (Mass.)  .337,  340, 
whore  tlie  creditor  of  pr(nnisee  was  plaintiff, 
the  court  permitted  plaintiff  to  sue  in  as- 
sumpsit "  upon  the  ])rineiple  of  law,  long 
recognized   and   clearly  established    in  this 
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commonwealth,  that  whan  one  person,  for  a 
valuable  consideration,  engages  with  another, 
by  simple  contract,  to  do  some  act  for  the 
benefit  of  a  tliird,  the  latter,  who  would  en- 
joy the  benefit  of  the  act,  may  maintain  an 
action  for  the  breach  of  such  engagement." 
This  rule,  declares  the  court,  "  does  not  rest 
upon  the  ground  of  any  actual  or  supposed 
relationsliip  between  the  parties,  as  some  of 
the  earlier  cases  would  seem  to  indicate. 
Dutton  V.  Poole,  2  Rev.  210,  83  Eng.  Reprint 
523,  1  Vent.  318,  86  Eng.  Reprint  205;  2 
Walford  on  Parties  1144;  nor  upon  the  rea- 
son that  the  defendant,  by  entering  into  such 
an  agreement,  has  impliedly  made  himself 
the  agent  of  the  plaintiff ;  by  Coleridge,  J., 
in  Lilly  v.  Hays,  5  A.  &  E.  548,  551,  2  Harr. 
&  W.  338,  6  L.  J.  K.  B.  5,  1  N.  &  P.  20,  31 
E.  C.  L.  720;  but  upon  the  broader  and 
more  satisfactory  basis,  that  the  law,  op- 
erating on  the  act  of  the  parties,  creates  the 
duty,  establishes  the  privity,  and  implies  the 
promise  and  obligation,  on  which  the  action 
is  founded." 

84.  See  supra,  note  83. 

85.  See  for  instance  the  following  pioneer 
decisions,  in  each  of  which  one  or  more  of 
the  early  cases  referred  to  above  are  given 
as  authority  for  the  accepted  rule. 

Illinois. —  Bristow  v.  Lane,  21  111.  195; 
Eddy  V.  Roberts.  17  111.  505. 

Indiana. —  Hardy  V.  Blazer,  29  Ind.  226, 
92  Am.  Dec.  347. 

Iowa. —  Johnson  v.  Collins,  14  Iowa  63. 

Kansas. —  Anthony  v.  Herman,  14  Kan.  494, 

Maine. —  Dearborn  v.  Parks,  5  Me.  81,  17 
Am.  Dec.  206. 

Minnesota. —  Sanders  Clason,  13  Minn, 
379. 

Missouri. —  State  Bank'  v.  Benoist,  10  Mo. 
520. 

New  York. —  Lawrence  v.  Fox,  20  N.  Y. 
263. 

South  Carolina. — Brown  v.  O'Brien,  1  Rich. 
268.  44  Am.  Dec.  254. 

See  37  Cent.  Dig.  tit.  "Parties,"  §  11. 

Compare  the  remark  of  Denio,  J.,  in  Burr 
V.  Beers,  24  N.  Y.  178,  180,  80  Am.  Dec.  327: 
"These  cases  [the  earlier  English  and  Ameri- 
can cases],  and  also  those  referred  to  by 
Chancellor  Kent,  are  doubtless  subject  to 
some  of  the  criticisms  wliich  have  since  been 
applied  to  them.  Some  of  the  opinions  were 
pure  ohiter  dicta,  and  in  others,  the  cases 
though  presenting  the  point  were,  decided 
upon  other  grounds.  It  cannot  however  be 
denied,  that  tlie  doctrine  had  been  so  often 
asserted,  that  it  had  become  tlie  prevailing 
opinion  of  the  profession,  that  an  action 
would  lie  in  such  a  case  in  the  name  of  the 
creditor  for  whose  benefit  the  promise  was 
made." 

86.  See  infra,  note  88  et  srq. 

87.  See  infra,  note  97  et  seq. 
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dd.  Later  Rule  of  the  English  Common  Lciio.  It  was  finally  settled,  at  a  compara- 
tively recent  day,  as  the  common-law  rale  in  the  English  courts  that  a  third  per- 
son beneliciary  cannot  sue,  even  in  assumpsit,  upon  a  contract  made  between 
others  for  his  benefit/^  that  the  fact  of  a  near  relationship  on  the  part  of  the  bene- 
iiciary  to  one  of  tlie  contracting  parties  worked  no  moditicatioii  of  the  nile,^^  and 
that  an  agreement  between  the  contracting  parties  expressly  authorizing  an  action 
in  the  name  of  the  beneliciary  was  without  effect.^" 

(c)  Survival  of  Later  Common-Law  Rule  in  England.  This  common-law  rule, 
settled  in  England  by  1861,''^  was  not  affected  by  the  English  Judicature  Acts  of 
1873  and  1875,^^  and  their  assimilation  of  legal  and  equitable  procedure.^^  What- 
ever its  inconvenience  in  practice,  the  present  English  rule  goes  definitely  to  the 
point  that  the  thii'd  person  beneliciary  cannot  sue,  either  at  law  or  in  equity .^^ 
The  rule  is  indeed  subject  to  various  limitations,^^  but  its  admitted  range  of 


88.  Price  v.  Easton,  4  B.  &  Ad.  433,  2 
L.  J.  I^.  B.  51,  1  N.  &  M.  303,  24  E.  C.  L. 
193.  The  declaration  in  this  case  stated  that 
W  P  owed  plaintiff  £13,  and  that  in  consid- 
eration thereof,  and  tliat  W  P,  at  defendant's 
request,  had  promised  defendant  to  worlc  for 
liim  at  certain  wages,  and  also,  in  considera- 
tion of  W  P  leaving  the  amount  which  might 
be  earned  by  him  in  defendant's  hands,  he, 
defendant,  undertook  and  promised  to  pay 
plaintiff  the  said  sum  of  £13.  Averment  that 
W  P  performed  his  part  of  the  agreement. 
There  was  a  verdict  for  plaintifT,  but  judg- 
ment was  arrested.  "  It  is  quite  clear,"  said 
Patterson,  J.,  "  that  the  allegations  in  this 
declaration  are  not  sufficient  to  shew  a  right 
of  action  in  the  plaintiff.  There  is  no  promise 
to  the  plaintiff  alleged."  The  case  is  to  be 
compared  with  the  leading  American  case  of 
Lawrence  v.  Fox,  20  N.  Y.  268.  And  see 
Crow  V.  Rogers,  Str.  592. 

89.  Tweddle  v.  Atkinson,  1  B.  &  S.  392,  8 
Jur.  N.  S.  332,  30  L.  J.  Q.  B.  205,  4  L.  T. 
Rep.  N.  S.  4G8,  9  Wkly.  Rep.  781,  101  E.  C.  L. 
393.  See  the  facts  set  out  infra,  note  90. 
See  Dicey  Parties  84  et  seq. 

90.  The  last  two  points  both  appear  in 
Tweddle  v.  Atkinson,  1  B.  &  S.  393,  8  Jur. 
N.  S.  332,  30  L.  J.  Q.  B.  265,  4  L.  T.  Rep. 
N.  S.  468,  9  Wkly.  Rep.  781,  101  E.  C.  L. 
393.  There  the  action  was  upon  the  follow- 
ing written  tout  unsealed  agreement :  "  Memo- 
randum of  an  agreement  made  this  day  between 
William  Guy  ...  of  the  one  part,  and  John 
Tweddle  ...  of  the  other  part.  Whereas  it 
is  mutually  agreed  that  the  said  William  Guy 
shall  and  will  pay  the  sum  of  £200  to  William 
Tweddle,  his  son-in-law;  and  the  said  John 
Tweddle,  father  to  the  aforesaid  William 
Tweddle,  shall  and  will  pay  the  sum  of  £100 
to  the  said  William  Tweddle,  each  and  sev- 
erally the  said  sums  on  or  before  the  21st 
day  of  August,  1855.  And  it  is  hereby  further 
agreed  by  the  aforesaid  William  Guy  and  the 
said  John  Tweddle  that  the  said  William 
Tweddle  has  full  power  to  sue  the  said  parties 
in  any  Court  of  law  or  equity  for  the  afore- 
said sums  hereby  promised  and  specified." 
After  the  21st  day  of  August,  1855,  William 
Tweddle  brought  an  action  on  this  agreement, 
against  the  executor  of  William  Guy,  the 
declaration  averring  his  relationship  to  the 
parties,  and  their  intention  to  provide  him 


with  a  marriage  portion.  It  was  held  on 
demurrer,  that  plaintiff  could  not  maintain 
the  action. 

91.  Tweddle  v.  Atkinson,  1  B.  &  S.  392,  8 
Jur.  N.  S.  332,  30  L.  J.  Q.  B.  265,  4  L.  T. 
Rep.  N.  8.  468,  9  Wkly.  Rep.  781,  101  E.  C.  L. 
393. 

92.  St.  36  &  37  Vict.  c.  66;  38  &  39  Vict, 
c.  77.    See  also  23  Cyc.  1612. 

93.  In  America,  on  the  other  hand,  the 

assimilation  of  legal  and  equitable  procedure 
has  been  deemed  sufficient  to  warrant  a  direct 
action  by  the  third  person.  Johns  v.  Wilson, 
ISO  U.  S.  440,  21  S.  Ct.  445,  45  L.  ed.  613. 
Compare  Willard  v.  Wood,  135  U.  S.  309,  10 
S.  Ct.  831,  34  L.  ed.  210.  And  see  infra,  p.  65. 

94.  "An  agreement  betwean  A.  and  B.  that 
B.  shall  pay  C,  gives  C,  no  right  of  action 
against  B,  I  cannot  see  tliat  there  is  in  such 
a  case  any  difference  between  Equity  and 
Comm.on  Law,  it  is  a  mere  question  of  con- 
tract." In  re  Rotherham  Alum,  etc.,  Co.,  25 
Ch.  D.  103,  111,  53  L.  J.  Ch.  290,  50  L.  T. 
Ren.  N.  S.  219,  32  Wkly.  Rep.  131,  per  Lind- 
lej\  L.  J. 

95.  Thus,  the  third  person  beneficiary  is  to 
be  distinguished  from  a  principal  claiming 
as  such  on  a  contract  made  by  his  agent,  from 
a  party  claiming  under  a  novation,  from  the 
cestui  que  trust,  in  whatever  form.  See  Prin- 
cipal AND  Agent  ;  Trusts  ;  and  the  like  titles. 

The  distinction  between  the  third  person 
beneficiary  and  the  cestui  que  trust  is  some- 
times overlooked  in  England  as  in  America. 
Thus,  in  Gandy  v.  Gandy,  30  Ch.  D.  57,  66, 
54  L.  J.  Ch.  1154,  53  L.  T.  Rep.  N.  S.  306, 
33  Wkly.  Rep.  803,  Cotton,  J.,  remarks :  "  As 
a  general  rule,  a  contract  cannot  be  enforced 
except  by  a  party  to  the  contract.  .  .  .  That 
rule,  however,  is  subject  to  this  exception: 
if  the  contract,  although  in  form  it  is  with 
A.,  is  intended  to  secure  a  benefit  to  B.,  so 
that  B.  is  entitled  to  say  he  has  a  beneficial 
right  as  cestui  que  trust  under  that  contract; 
then  B.  woukl,  in  a  Court  of  Equity,  be  al- 
lowed to  insist  upon  and  enforce  the  con- 
tract." The  language  is  possibly  broad  enough 
to  suggest  that  any  clearly  defined  sole  bene- 
ficiary of  a  contract  may  claim  as  a  cestui 
que  trust.  The  decision  in  the  case,  however, 
and  other  decisions,  establish  that  a  third 
person  beneficiary  and  a  cestui  que  trust 
stand  on  very  different  grounds.    See  in  par- 
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application  shuts  out  the  beneficiary  in  many  cases  where  most  American  courts 
admit  him,  without  question,  as  the  i)ro|)er  plaintiff."" 

(d)  SuKVivAL  oil'  Latich  Common-Law  JIulk  in  a  Few  American  Statks.  The  set- 
tled common-law  rule  noticed  above,'*'''  as  distinguisiied  from  the  so-called  anomar 
lous  rule  in  the  earlier  development  of  aBSumpsit  —  at)Ove  referred  to,  discussed, 
and  explained"^  —  is  enforced,  in  botli  its  branches,'-*^  by  a  few  American  courts. 
Thus,  tiie  third  person  beneficiary,  whether  as  sole  beneficiary  of  the  contract,  or 
as  creditor  claiming  under  a  promise  to  his  debtor  to  discharge  the  debt,  is 
denied  a  standing  as  plaintiff  in  Connecticut,^  in  Georgia,^  in  Massachusetts,''*  in 


ticular  the  distinction  by  Jessel,  M.  E.,  in 
In  re  Empress  Engineering  Co.,  16  Ch.  D. 
125,  120',  43  L.  T.  Rep.  N.  S.  742,  29  Wkly. 
Eep.  342.  It  is  remarked  by  the  court  in 
Touche  V.  Metropolitan  R.  Warehousing  Co., 
L.  R.  6  Ch.  071,  077,  that  "where  a  sum  is 
payable  by  A.  B.  for  the  benefit  of  C.  D., 

C.  D.  can  claim  under  the  contract  as  if  it 
had  been  made  with  himself";  but  this  re- 
mark ignores  distinctions  which  later  English 
decisions  insist  on  as  essential.  It  cannot 
be  regarded  as  expressing  the  present  English 
rule,  however  near  it  may  be  to  expressing 
the  prevailing  American  rule. 

96.  As  where  the  contract  between  A  and 
B  was  made  for  the  sole  benefit  of  C,  for 
example,  a  contract  of  life  insurance  payable 
to  some  one  other  than  the  insured.  In 
Cleaver  v.  Mutual  Reserve  Fund  Life  Assoc., 
[1892]  1  Q.  B.  147,  153,  56  J.  P.  180,  61 
L.  J.  Q.  B.  128,  66  L.  T.  Rep.  N.  S.  220,  40 
Wkly.  Rep.  230,  Lord  Esher,  M.  R.,  remarks: 
"  If  the  Married  Women's  Property  Act  had 
not  been  passed,  or  if  the  policy  had  made 
the  money  payable  to  some  person  other  than 
the  insured's  wife  or  children,  I  should  say 
that,  on  the  true  construction  of  the  policy, 
the  only  persons  who  could  claim  under  it, 
and  give  a  valid  receipt  for  the  money  in- 
sured, were  the  executors  of  the  insured." 
And  see  In  re  Empress  Engineering  Co.,  16 
Ch.  D.  125,  43  L.  T.  Rep.  N.  S.  742,  29  Wkly. 
Rep.  342;  Eley  v.  Positive  Government  Se- 
curity L.  Assur.  Co.,  1  Ex.  D.  88,  45  L.  J. 
Exch.  451,  34  L.  T.  Rep.  N.  S.  190,  24  Wkly. 
Rep.  338.   Compare  Gandy      Gandy,  30  Ch. 

D.  57,  54  L.  J.  Ch.  1154,  53  L.  T.  Rep.  N.  S. 
306,  33  Wkly.  Rep.  803.  So  also,  when  B 
has  promised  A  to  pay  A's  debt  to  C,  as  when 
the  grantee  of  land  subject  to  a  mortgage 
promises  the  mortgagor  to  pay  the  mortgage 
debt.  Under  the  English  rule,  the  mortgagee 
cannot  sue  on  this  promise.  Bonner  v.  Totten- 
ham, etc.,  Permanent  Invest.  Bldg.  Soc, 
[1899]  1  Q.  B.  161,  68  L.  J.  Q.  B.  114,  79 
L.  T.  Rep.  N.  S.  611,  47  Wkly.  Rep.  161. 
A  similar  doctrine  prevails  in  Ireland  {Barry 
V.  Llarding,  7  Ir.  Eq.  313,  1  J.  &  L.  475)  ; 
and  in  Canada  (Frontenac  Loan,  etc.,  Soc. 
V.  Hysop,  21  Ont.  577;  Aldous  v.  Hicks,  21 
Ont.  95 ) .  But  the  only  American  state 
"  where  it  has  definitely  been  decided  that  the 
mortgagee  cannot  proceed  against  the  grantee 
is  Massachusetts."  15  Ilarv.  L.  Rev.  787. 

97.  See  supra,  p.  63. 

98.  See  supra,  p.  60  et  seq. 

99.  See  infra,  text  and  notes  1-5. 
1.  See  cases  cited  infra,  this  note. 

Sole  beneficiary  cannot  sue.     Atwood  v. 

[I,  B,  2.  e,  (m),  (c),  (5).  (e)] 


Burpee,  77  Conn.  42,  58  Atl.  237;  Baxter  v. 
Camp,  71  Conn.  245,  41  Atl.  803,  71  Am. 
St.  Rep.  169,  42  L.  R.  A.  514. 

Creditor  of  promisee  cannot  sue.  Morgan 
V.  Randolph,  etc.,  Co.,  73  Conn.  390,  397,  47 
Atl.  658,  51  L.  R.  A.  653,  where  the  court 
said:  "It  must  now  be  regarded  as  the 
settled  general  rule  in  this  State,  that  where 
A  simply  agrees  with  B  upon  a  valid  con- 
sideration, to  assume  and  pay  B's  debts  and 
save  B  harmless  therefrom,  C,  a  creditor  of 
B,  cannot  maintain  an  action  at  law  against 
A  for  his  refusal  to  pay  the  debt  due  from 
B  to  C." 

By  express  legislation,  this  rule  is  departed 
from  in  Connecticut,  where  a  grantee  in  a 
deed  conveying  real  estate  subject  to  mort- 
gage or  lien  agrees  to  assume  and  pay  the 
encumbrance.  Gen.  St.  §  983.  And  see  Mor- 
gan V.  Randolph,  etc.,  Co.,  73  Conn.  396,  47 
AtL  658,  51  L.  R.  A.  653. 

2.  See  cases  cited  infra,  this  note. 

Sole  beneficiary  cannot  sue.  Cooper  v. 
Claxton,  122  Ga.  596,  50  S.  E.  399.  The  court 
follows  Gunther  v.  Mooney,  72  Ga.  205,  but 
here  the  contract  was  under  seal.  See  also 
Fowler  v.  Athens  City  Water-Works  Co.,  83 
Ga.  219,  9  S.  E.  673,  20  Am.  St.  Rep.  313. 
Compare  Wilson  Savannah  First  Presb. 
Church,  56  Ga.  554. 

Creditor  of  promisee  cannot  sue.  Guthrie 
V.  Atlantic  Coast  Line  R.  Co.,  119  Ga.  663, 
46  S.  E.  824;  Hawkins  v.  Georgia  Cent.  R. 
Co.,  119  Ga.  159,  46  S.  E.  82.  But  see  Ford 
V.  Finney,  35  Ga.  258. 

3.  See  cases  cited  infra,  this  note. 

Sole  beneficiary  cannot  sue.  Wright  v. 
Vermont  L.  Ins.  Co.,  164  Mass.  302,  41 
N.  E.  303  (where  the  action  was  upon  a 
policy  of  life  insurance  issued  by  defendant 
on  the  life  of  W  and  payable  to  his  wife,  and 
it  wa^  held  that  the  wife  could  not  sue.  "  The 
promise  to  pay  the  plaintiff  was  by  intend- 
ment of  law  made  with  Alexander  H.  Wright, 
and  his  administrator  was  the  proper  party." 
The  rule  was  changed  by  statute,  in  such 
cases,  in  1894,  as  to  policies  thereafter  issued. 
See  Wright  v.  Vermont  L.  Ins.  Co.,  supra. 
Compare  McCarthy  v.  Metropolitan  L.  Ins. 
Co.,  162  Mass.  254,  38  N.  E.  435)  ;  in  Marston 
Bigelow,  150  Mass.  45,  22  N.  E.  71,  5  L.  R.  A. 
43,  it  was  held  that  a  son  could  not  recover, 
on  the  ground  of  relationship,  upon  a  promise 
made  for  his  benefit  to  his  father,  if  the  con- 
sideration for  such  promise  moves  wholly 
from  the  father. 

Creditor  of  promisee  cannot  sue.  William- 
son V.  McGrath,  180  Mass.  55,  61  N.  E.  036; 
Borden  v.  Boardman,  157  Mass.  410,  32  N.  E. 
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Michigan And  it  is  noteworthy  that  in  reaching  this  conchision  the  courts  of 
Connecticut  and  Massachusetts,  like  the  courts  of  England,  have  reversed  their 
earlier  doctrine,  which  recognized  a  remedial  interest  in  the  third  person 
beneficiary.^ 

(e)  Prevailing  Rule  in  America  —  aa.  In  General.  Although  now  rejected  by 
the  courts  from  which  its  chief  authority  was  supposed  to  come,®  the  anomalous 
doctrine  that  assumpsit  lay  in  the  name  of  the  third  person  beneficiary  has  been 
accepted  as  sound  law  by  a  great  majority  of  American  courts.''  And  in  a  con- 
siderable number  of  our  states,  especially  in  the  code  states,  which  have  the  prin- 
ciple of  one  form  of  civil  action,  a  remedial  interest  in  the  third  person  is  recog- 
nized even  when  the  contract  is  under  seal.^    In  most  jurisdictions  the  rule  is  the 


469.  This  latter  ease  was  one  of  an  agree- 
ment between  two  parties,  upon  sufficient  con- 
sideration, it  may  be,  between  tliem,  that  one 
will  pay,  out  of  funds  in  his  hands  belonging 
to  the  other,  a  specific  sum  to  a  third  person, 
who  is  not  a  party  to  the  agreement,  and 
from  whom  no  consideration  moves.  It  is 
well  settled  in  this  state  that  no  action  lies 
in  such  a  case  in  favor  of  such  third  party 
to  recover  the  money  so  held  of  the  party 
holding  it.  Exchange  Bank  v.  Rice,  107  Mass. 
37,  9  Am.  Rep.  1,  per  Morton,  J.  And  see 
Contracts,  9  Cyc.  375.  The  rule  holds  in 
Massachusetts  even  in  the  case  of  a  promise 
by  a  grantee  in  a  deed  conveying  real  estate 
subject  to  mortgage  to  assume  and  pay  the 
mortgage  debt,  at  least  when  the  action  is 
at  law.  Creesy  v.  Willis,  159  Mass.  249,  34 
N.  E.  265;  Prentice  v.  Brimhall,  123  Mass. 
291.  The  grantee  had  expressly  agreed  to 
apply  the  money  retained  by  him  as  a  part 
of  the  consideration  to  the  payment  of  the 
mortgage.  It  was  held  that  no  action  lay  by 
the  mortgagee.  Compare  Clare  f.  Hatch,  180 
Mass.  194,  62  N.  E.  250. 

4.  See  eases  cited  infra,  this  note. 

Sole  beneficiary  cannot  sue.  Ebel  v.  Piehl, 
134  Mich.  64,  95  N.  W.  1004,  where  a  son, 
on  receiving  property  from  his  father,  prom- 
ised him  that  at  his  death  four  hundred  dol- 
lars should  be  paid  his  daughter.  "  This," 
said  the  court,  "  created  a  chose  in  action 
.  .  .  which  belonged  to  the  father.  Though 
intended  for  plaintiff's  benefit,  it  could  not 
be  enforced  by  her.  .  .  .  The  father  might, 
however,  transfer  it  to  her;  and  if  so  trans- 
ferred, she  could,  as  her  assignee,  enforce  it." 
See  also  Linneman  v.  Moross,  98  Mich.  178, 
57  N.  W.  103,  39  Am.  St.  Rep.  528;  Wheeler 
V.  Stewart,  94  Mich.  445,  54  N.  W.  172.  Com- 
pare Pipp  V.  Reynolds,  20  Mich.  88. 

Creditor  of  promisee  cannot  sue.  Edwards 
V.  Clement,  81  Mich.  513,  45  N.  W.  1107.  And 
see  Contracts,  9  Cyc.  375. 

But  the  principle  of  these  cases  is  confined 
in  Michigan  to  actions  at  law. — "  In  a  suit 
in  equity  a  person  for  whose  benefit  a  promise 
is  made  may  enforce  it  in  his  own  name." 
Palmer  v.  Bray,  136  Mich.  85,  88,  98  N.  W. 
849.  See  also  Corning  Burton,  102  Mich. 
86,  62  N.  W.  1040,  per  Carpenter,  J. 

5.  As  late  as  1846  the  supreme  court  of 
Connecticut  regarded  it  as  "  now  settled,  that 
where  a  promise  is  made  to  one  man  for  the 
benefit  of  another,  the  latter  may  sustain  a 
suit  upon  that  promise."    Steene  v.  Ayles- 
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worth,  18  Conn.  244,  252,  per  Williams,  C.  J. 
In  Baxter  v.  Camp,  71  Conn.  245,  41  Atl. 
803,  71  Am.  St.  Rep.  169,  42  L.  R.  A.  514, 
this  doctrine  is  expressly  rejected  as  un- 
sound. 

In  Massachusetts  the  later  decisions  (see 
supra,  note  3 )  overrule  Brewer  v.  Dyer,  7  Cush. 
337;  Hall  v.  Marston,  17  Mass.  575;  Felton 
V.  Dickinson,  10  Mass.  287;  and  some  kindred 
cases  which  were  often  cited  in  other  states 
and  are  typical  of  the  third  person  benefi- 
ciary. Thus  in  Felton  v.  Dickinson,  supra, 
the  facts  were  as  follows :  F  had  placed  his 
son,  P,  in  the  service  of  D,  upon  D's  promise 
to  F  that  when  D  reached  the  age  of  twenty- 
one,  D  would  pay  him  two  hundred  dollars. 
It  was  held  that  P  could  bring  assumpsit 
upon  D's  promise  to  F^  for  "  when  a  promise 
is  made  to  one,  for  the  benefit  of  another, 
he  for  whose  benefit  it  is  made  may  bring 
an  action  for  the  breach."  In  Hall  i;.  Marston, 
supra,  and  Brewer  v.  Dyer,  supra,  plaintiff 
claimed  as  creditor  of  the  promisee,  and  was 
permitted  to  maintain  assumpsit  upon  "  the 
principle  of  law,  long  recognized  and  clearly 
established  in  this  commonwealth,  that  when 
one  person,  for  a  valuable  consideration,  en- 
gages with  another,  by  simple  contract,  to  do 
some  act  for  the  benefit  of  a  third,  the  latter, 
who  would  enjoy  the  benefit  of  the  act,  may 
maintain  an  action  for  the  breach  of  such 
engagement."  Brewer  v.  Dyer,  7  Cush.  337, 
340,  per  Bigelow,  J.  Although  rejected  at 
home  these  decisions  have  had  no  slight  in- 
fluence in  shaping  the  doctrine  of  other  states. 
See  Lawrence  v.  Fox,  20  N.  Y.  268. 

6.  Notably  by  the  courts  of  England  and 
Massachusetts.    See  supra,  pp.  63,  64. 

7.  Ochs  V.  M.  J.  Carnahan  Co.,  (Ind.  App. 
1907)  80  N.  E.  163.  "  Tlie  right  of  a  party 
to  maintain  assumpsit  on  a  promise  not 
under  seal,  made  to  another  for  his  benefit, 
although  much  controverted,  is  now  the  pre- 
vailing rule  in  this  country."  Hendrick  v. 
Lindsay,  93  U.  S.  143,  149,  23  L.  ed.  855, 
per  Davis,  J.  See  "  Creditor  of  the  Promisee 
as  Plaintiff,"  infra,  I,  B,  2,  e,  (ill),  (c), 
(6)  ;  and  Contracts,  9  Cyc.  378  note  7. 

8.  "  This  technical  rule  of  the  common  law 
[that  an  action  on  a  covenant  will  lie  only 
in  the  name  of  the  covenantee]  does  not  pre- 
vail in  states  that  have  adopted  the  reform 
procedure.  Under  our  code  the  action  must 
be  prosecuted  in  the  name  of  the  real  party 
in  interest ;  and  certainly  the  beneficiary,  or 
person  for  whose  benefit  the  promise  is  made, 
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creation  of  the  courts ;  but  it  now  has  statutory  support,  wliolly,  or  in  part,  in 
the  states  mentioDcd  in  the  note." 

bb.  Twofold  Nature  of  Doctrine.  Tliis  80-ealled  "American  rule"  is  often  asserted 
in  tlie  broadest  possible  terms.'"  In  many  instances  it  is  apparent  that  the  terms 
of  the  rule  are  much  broader  than  the  facts  of  the  case  require."  The  courts 
indeed  which  recognize  the  authority  of  the  rule  are  not  agreed  either  as  to  its 
legal  soundness,  its  extent,  or  the  reasons  for  it.'^  Evidently,  however,  when  the 
term  ''beneficiary"  is  taken  in  its  broad  and  }>opular  sense,  the  doctrine  of  the 
third  person  beneticiary  embraces  two  distinct  classes  of  cases.  Where  it  rests 
upon  decisions  which  permit  an  action  in  the  name  of  the  sole  beneficiary  of  the 
contract,  the  doctrine  is  essentially  one  of  substantive  law  with  various  applica- 
tions under  different  aspects  of  the  law  of  contracts.''*    In  this  aspect  the  doctrine 


is  the  real  party  in  interest,  whether  the 
promise  is  evidenced  by  a  simple  contract,  or 
one  under  seal."  Starbird  v.  Cranston,  24 
Colo.  20,  27,  48  Pac.  C52,  per  Goddard,  J. 
But  compare  Schaefer  v.  Henkel,  75  N.  Y. 
378,  supra,  p.  58,  note  61,  for  a  different  re- 
sult when  plaintiff  claims  as  undisclosed  prin- 
cipal. And  see  Williams  v.  Magee,  76  N.  Y. 
App.  Div.  512,  78  N.  Y.  Suppl.  550. 

The  common-law  rule  has  been  rejected  or 
ignored  in  the  following  code  states:  Colo- 
rado, Illinois,  Indiana,  Kansas,  Kentucky, 
Minnesota,  Missouri,  Nebraska,  New  York, 
Ohio,  Oregon,  and  Wisconsin.  See  Contracts, 
9  Cyc.  385.  See  also  Covenants,  11  Cyc. 
1138,  1139.  See  also  South  Side  Planing  Mill 
Assoc.  V.  Cutler,  etc.,  Lumber  Co.,  64  Ind. 
560;  Brenner  v.  Luth,  28  Kan.  581;  Anthony 
V.  Herman,  14  Kan.  494;  Central  Trust  Co. 
V.  Berwind-White  Coal  Co.,  95  Fed.  391. 

In  two  common-law  states,  Illinois  and 
New  Jersey,  the  rule  has  been  abrogated  by 
statute.  American  Splane  Co.  v.  Barber,  194 
111.  171,  62  N.  E.  597,  88  Am.  St.  Eep.  169; 
Styles  V.  F.  R.  Long  Co.,  70  N.  J.  L.  301,  57 
Atl.  448. 

In  Virginia  it  has  been  changed  by  statute 
in  the  case  of  a  sole  beneficiary.  See  New- 
berry Land  Co.  v.  Newberry,  95  Va.  Ill,  27 
S.  E.  897. 

9.  California. —  Civ.  Code,  §  1559,  which 
reads :  "A  contract  made  expressly  for  the 
benefit  of  a  third  person  may  be  enforced 
by  him  at  any  time  before  the  parties  thereto 
rescind  it." 

Idaho. —  Civ.  Code,  §  3840,  as  in  California. 

Louisiana. —  Code  Prac.  art.  35.  See  Al- 
len, etc.,  Mfg.  Co.  V.  Shreveport  Waterworks 
Co.,  113  La.  1091,  37  So.  980,  104  Am.  St. 
Eep.  525,  68  L.  R.  A.  650,  656. 

Massachusetts. —  St.  (1894)  c.  225,  only  as 
to  beneficiary  of  a  life  insurance  policy. 

Montana. —  Civ.  Code,  §  2103,  as  in  Cali- 
fornia. 

iSlorth  Dakota. —  Civ.  Code,  §  3840,  as  in 
California. 

Virginia. —  Code,  §  2415. 

West  Virginia. —  Code,  c.  71,  §  2. 

10.  For  instance:  "Whenever  two  per- 
sons make  a  contract  for  the  benefit  of  a 
third,  the  third  may  maintain  an  action 
thereon  for  any  breach  thereof  to  his  injury." 
Mumper  v.  Kelley,  43  Kan.  256,  259,  23  Pac. 
658,  per  Valentine,  J.  In  Smith  v.  Pfluger, 
126  Wis.  253,  262,  105  N.  W.  476,  110  Am. 
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St.  Rep.  911,  2  L.  R.  A.  N.  S.  783,  before  the 
supreme  court  of  Wisconsin,  in  1905,  that 
tribunal,  per  Marshall,  J.,  approved  the  fol- 
lowing statement  of  tlie  doctrine:  "If  a 
person  makes  a  contract  with  another  for 
the  benefit  of  a  third  person,  the  latter  may 
enforce  it  at  law  regardless  of  his  relations 
with  the  first  person  or  whether  ho  had  any 
knowledge  of  the  transaction  between  such 
person  and  such  other  at  the  time  of  its  oc- 
currence, and  regardless  of  any  formal  as- 
sent thereto  on  his  part  prior  to  the  com- 
mencement of  the  action." 

11.  As  notably  in  the  leading  case  of  Law- 
rence V.  Fox,  20  N.  Y.  268. 

So  in  the  long  line  of  Illinois  cases  which 
recognize  the  rule  of  Lawrence  v.  Fox,  20^ 
N.  Y.  268.    See  cases  cited  infra,  note  31. 

12.  The  supreme  court  of  Colorado  has 
adopted  the  rule  as  "  confessedly  an  anomaly," 
but  "  more  convenient "  and  doing  no  harm. 
Lehow  V.  Simonton,  3  Colo.  346. 

The  confusion  in  the  present  doctrine  is  re- 
flected in  the  opinion  of  Marshall,  J.,  in 
Tweeddale  v.  Tweeddale,  116  Wis.  517,  522, 
93  N.  W.  440,  96  Am.  St.  Rep.  1003,  61 
L.  R.  A.  509 :  "  It  is  useless  to  endeavor 
to  review  the  authorities  touching  the  sub- 
ject before  us  [the  party  plaintiff  on  a  con- 
tract for  the  benefit  of  a  third  person]  with 
a  view  to  harmonizing  them  upon  any  one 
single  theory  as  to  the  principle  upon  which 
the  liability  to  the  third  person  is  based, 
or  as  to  what  are  the  essential  elements  to 
effect  it.  There  is  as  much  confusion,  prob- 
ably, in  the  judicial  holdings  in  respect  tO" 
the  matter,  as  on  any  question  of  law  that 
can  be  mentioned."  And  see  15  Harv.  L. 
Rev.  767,  where  it  is  said:  "In  no  depart- 
ment of  the  law  has  a  more  obstinate  and 
persistent  battle  between  practice  and  theory 
been  waged  than  in  regard  to  the  answer  to 
the  question :  Whether  a  right  of  action 
accrues  to  a  third  person  from  a  contract 
made  by  others  for  his  benefit?  Nor  is  the 
strife  ended;  for  if  it  be  granted  that  the 
scale  inclines  in  favor  of  practice,  yet  the 
advocates  of  this  result  are  continually  en- 
deavoring to  extend  the  territory  which  they 
have  conquered  and  to  apply  the  doctrine 
thereby  established  to  cases  which  should  be 
governed  by  other  principles."  Professor  Wil- 
liston,  quoting  from  the  German  treatise  by 
Busch,  entitled  "  Doetrin  and  Praxis." 

13.  See  Contracts,  9  Cyc.  374  et  seq.;. 


PARTIES 


[30  Cyc]  67 


requires  tlie  recognition  in  some  form  of  a  primary  contractual  interest,  on  tlie 
part  of  the  third  person,  in  a  contract  between  others.'^  But  when  the  rule  rests 
ii}>oii  decisions  which  permit  the  creditor  of  the  promisee  to  sue  tlie  promisor 
because  of  the  latter's  promise  to  pay  the  debt,^'  no  sucli  interest  on  the  part 
of  the  third  person,  the  creditor,  is  necessary.  The  creditor's  right  to  sue  the, 
promisor    is  not  primary  but  derivative,  not  substantive  but  procedural.^'' 

(6)  Creditor  of  Promisee  as  Plaintiff  —  (a)  In  General.  When  A  lias 
agreed  with  B,  on  a  consideration  moving  from  B,  to  pay  to  C  a  debt  whicli  _B 
owes  C,  the  prevailing/  American  doctrine  permits  C,  if  his  debt  is  still  unpaid, 
to  bring  an  action  in  his  own  name  against  A,  for  the  breach  of  A's  contract 
with  B.i« 

(b)  Not  a  Benbficiaky.  The  current  explanation  of  the  rule  is  that  the  creditor 
of  the  promisee,  in  such  a  case,  is  a  third  person  beneficiary,  and  can  sue  as 
such.^^  Manifestly,  however,  the  creditor  cannot  claim  as  sole  beneficiary  ;  in  any 
normal  case  the  promisee,  whose  debt  will  be  discharged  by  the  performance  of 
the  contract,  is  at  least  the  primary  beneficiary.^  In  strictness  indeed  there  is  no 
legal  ground  on  which  the  creditor  of  the  promisee,  as  such,  can  claim  a  standing 
before  tlie  courts  as  beneficiary  under  the  promise  to  his  debtor.^^  If  a  debt 
already  exists  from  one  person  to  another,  a  promise  by  a  third  person  to  pay  this 
debt  is  for  the  benefit  of  the  original  debtor  to  whom  it  is  made.^*    At  the  most 


Life  Insurance,  25  Cyc.  913;  Mechanics' 
Liens,  27  Cyc.  1 ;  Municipal  Coepoeations, 
28  Cyc.  55;  Novation,  29  Cyc.  1129;  Waters. 

14.  The  ultimate  question  here  is  briefly: 
If  there  is  a  valid  contract  between  A  and 
B  for  the  sole  benefit  of  C,  does  the  sub- 
stantive law  give  C,  although  he  is  not  in 
fact  a  party  to  the  contract  nor  privy  to  its 
consideration,  a  right  of  action  on  this  con- 
tract? Compare  the  stipulation  pour  autrui 
under  the  law  of  Louisiana,  and  the  discus- 
sion of  its  nature  in  Allen,  etc.,  Mfg.  Co.  v. 
Shreveport  Waterworks  Co.,  113  La.  1091,  37 
So.  980,  104  Am.  St.  Eep.  525,  68  L.  E.  A. 
650.  The  right  of  the  person  was  thus  de- 
fined, in  1903,  by  the  supreme  court  of  Wis- 
consin :  "  Where  one  person,  for  a  con- 
sideration moving  to  him  from  another,  prom- 
ises to  pay  to  a  third  person  a  sum  of  money, 
the  law  immediately  operates  upon  the  acts 
of  the  parties,  establishing  the  essential  of 
privity  between  the  promisor  and  the  third 
person  requisite  to  binding  contractual  re- 
lations between  them,  resulting  in  the  im- 
mediate establishment  of  a  new  relation  of 
debtor  and  creditor,  regardless  of  the  rela- 
tions of  the  third  person  to  the  immediate 
promisee  in  the  transaction;  that  the  lia- 
bility is  as  binding  between  the  promisor  and 
the  third  person  as  it  would  be  if  the  con- 
sideration for  the  promise  moved  from  the 
latter  to  the  former  and  such  promisor  made 
the  promise  directly  to  such  third  person,  re- 
gardless of  whether  the  latter  has  any  knowl- 
edge of  the  transaction  at  the  time  of  its 
occurrence;  that  the  liability  being  once 
created  by  the  acts  of  the  immediate  par- 
ties to  the  transaction  and  the  operation  of 
law  thereon,  neither  one  nor  both  of  such  par- 
ties can  thereafter  change  the  situation  as 
regards  the  third  person  without  his  con- 
sent." Tweeddale  v.  Tweeddale,  116  Wis.  517, 
526,  93  N.  W.  440,  96  Am.  St.  Rep.  1003,  61 
L.  R.  A.  509,  per  Marshall,  J.  ^ 


15.  See  infra,  this  page. 

16.  See  infra,  this  page  et  seq. 

17.  Crowell  v.  St.  Barnabas  Hospital,  27 
N.  J.  Eq.  650;  Keller  v.  Ashford,  133  U.  S. 
610,  10  S.  Ct.  494,  33  L.  ed.  667.  And  see 
infra,  p.  73. 

18.  See  cases  cited  infra,  note  19  et  seq. 
See  also  supra,  note  10. 

19.  So  in  the  leading  case  of  Lawrence 
V.  Fox,  20  N.  Y.  268,  and  repeatedly  in  later 
cases. 

20.  Freeman  v.  Pennsylvania  R.  Co.,  173 
Pa.  St.  274,  33  Atl.  1034,  and  infra,  notes 
following. 

21.  Tiernan  v.  Martin,  2  Rob.  (La.)  523 
[as  approved  in  Allen,  etc.,  Mfg.  Co.  v. 
Shreveport  Waterworks  Co.,  113  La.  1091,  37 
So.  980,  104  Am.  St.  Rep.  525,  68  L.  R.  A. 
650],  where  it  is  said  that  a  stipulation 
that  a  certain  sum  shall  be  paid  to  a  third 
person,  toward  the  extinguishment  of  a 
debt  due  to  him  from  one  of  the  parties  to 
the  contract,  is  not  properly  a  stipulation 
pour  autrui.  It  is  for  the  exclusive  benefit  of 
the  stipulating  party.  And  see  cases  cited 
infra,  note  22. 

22.  Freeman  v.  Pennsylvania  R.  Co.,  173 
Pa.  St.  274,  33  Atl.  1034  [followinc/  Blymire 
V.  Boistle,  6  Watts  (Pa.)  182,  31  Am.  Dee. 
458,  as  establishing  the  distinction].  And 
see  Keller  v.  Ashford,  133  U.  S.  610,  10  S.  Ct. 
494,  33  L.  ed.  667;  St.  Louis  Second  Nat. 
Bank  v.  Grand  Lodge  F.  &  A.  M.,  98  U.  S. 
123,  25  L.  ed.  75. 

A  typical  illustration  of  the  remedial  in- 
terest of  a  creditor  in  the  promise  to  his 
debtor  is  where  a  mortgagor  selling  tha 
mortgaged  property  contracts  with  the  pur- 
chaser that  he  shall  assume  and  pay  the 
mortgage  debt.  The  courts  repeatedly  speak 
of  this  contract  as  one  made  for  the  benefit 
of  the  creditor,  the  mortgagor,  as  its  object. 
See  Eddy  v.  Roberts,  17  111.  505;  Simson  v. 
Brown,  68  N.  Y.  355;   Burr  v.  Beers,  24 
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the  creditor  of  the  promisee  is  but  an  incidental  beneficiary  under  the  promise  to 
pay  his  doljt,  and  on  principle  and  the  weigiit  of  authority  the  incidental  beneficiary 
cannot  claim  as  plaintiff.^ 

(c)  Basis  op  CnEurroii's  RraiiT  as  Plaintiff.  But  although  the  creditor  of  the 
promisee  cannot  appear  as  a  beneficiary,  he  can  ])rocced  against  his  debtor's 
j^romisor  upon  another  ground.  Jf  the  creditor  can  sue  the  ])ronii,see  for  his  debt, 
and  the  promisee  can  sue  the  promisor  for  breach  of  his  promise  to  ]>ay  this  debt, 
it  is  evident  that  nnless  the  procedure  of  the  foi'um  presents  some  oljstacle  there 
is  no  good  reason  why  the  creditor  should  not  proceed  directly  against  the  promisor. 
The  result  is  to  accomplish  through  one  action  what  would  otiierwise  require  two 
actions.  But  in  this  there  is  no  need  to  assume  a  contractual  interest  in  the  cred- 
itor as  against  his  debtor's  promisor  ;  the  creditor  of  the  promisee  is  "  allowed,  by 
a  mere  rule  of  procedure,  to  go  directly  as  a  creditor  against  the  person  ultimately 
liable,  in  order  to  avoid  circuity  of  action."^ 

(d)  Distinguished  Fuom  Solu  Beneficiauy.  The  remedial  interest  of  the  cred- 
itor of  a  promisee,  under  a  promise  to  pay  the  debt,  is  often  ti'cated  as  of  the 
same  nature  as  the  remedial  interest  of  the  sole  beneficiary.^^  The  two  interests, 
however,  are  essentially  different  \  nor  is  there  any  necessaiy  connection  between 
a  rule  that  the  sole  beneficiary  of  a  contract  may  sue  upon  it  and  a  rule  that  the 
creditor  of  one  to  whom  a  promise  has  been  made  to  pay  his  debt  may  sue  the 
promisor.^^ 


N.  Y.  178,  80  Am.  Dee.  327.  Yet  it  is  evi- 
dent that  the  mortgagor's  real  purpose  is 
his  own  benefit.  So  in  Keller  v.  Ashford,  133 
U.  S.  610,  621,  10  S.  Ct.  494,  33  L.  ed.  667, 
Avhere  it  was  said,  by  Gray,  J. :  "  In  the 
case  at  bar,  the  promise  of  Ashford  [the 
grantee]  was  to  Thompson  [the  mortgagor] 
and  not  to  the  mortgagees,  and  there  was  no 
privity  of  contract  betwen  them  and  Ashford. 
The  consideration  of  the  promise  moved  from 
Thompson  alone.  The  only  object  of  the 
promise  was  to  benefit  him,  and  not  to  bene- 
fit the  mortgagees,  or  other  incumbrancers." 

23.  See  supra,  I,  B,  2,  b. 

24.  Crowell  v.  St.  Barnabas  Hospital,  27 
N.  J.  Eq.  650,  656  [quoted  and  followed  in 
Keller  v.  Ashford,  133  U.  S.  610,  10  S.  Ct. 
494,  33  L.  ed.  667],  per  Depue,  J. 

25.  Thus  in  Burr  v.  Beers,  24  N.  Y.  178, 
179,  80  Am.  Dec.  327,  a  typical  case  of  a 
mortgagee  suing  the  grantee  of  the  mortgagor 
upon  the  grantee's  promise  to  the  mortgagor 
to  pay  the  mortgage  debt,  the  court  professes 
to  place  a  judgment  for  plaintiff  "  upon  the 
broad  principle  that  if  one  person  makes 
a  promise  to  another,  for  the  benefit  of  a 
third  person,  that  third  person  may  main- 
tain an  action  on  the  promise."  The  same 
inaccurate  language  appears  in  other  cases, 
as  defining  the  principle  of  Lawrence  v.  Fox, 
20  N.  Y.  208,  cited  infra,  note  30. 

26.  See  supra,  I,  B,  2,  b,  (i).  And  see  the 
reasoning  of  the  court  in  Blymire  v.  Boistle,  6 
Watts  (Pa.)   182,  31  Am.  Dec.  458. 

27.  Accordingly,  the  creditor  of  the  prom- 
isee may  sue,  in  some  states,  although  the 
sole  beneficiary  may  not  sue;  occasionally 
tlie  sole  beneficiary  may  sue,  although  the 
creditor  may  not. 

lllinoin. —  The  creditor  of  the  promisee  may 
sue  (.see  infra,  note  31)  ;  but  the  sole  bene- 
ficiary theory  is  apparently  not  recognized. 
See  3  Midi.'  L.  Rev.  508-511,  21  Harv.  L. 
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Rev.  109  note.  In  Lawrence  v.  Oglesby,  178 
111.  122,  52  N.  E.  945  [affirming  75  111.  App. 
669,  671],  the  sole  beneficiary  doctrine  was 
apparently  conceded,  but  the  supreme  court 
cited  in  its  support  only  cases  involving  the 
right  of  the  creditor  of  the  promisee. 

Louisiana. —  The  interest  of  the  sole  bene- 
ficiary, under  a  stipulation  pour  autrui,  has 
statutory  recognition.  See  Civ.  Code,  art. 
1890;  Code  Pr.  art.  35;  Allen,  etc.,  Mfg.  Co. 
V.  Shreveport  Waterworks  Co.,  113  La.  1091, 
37  So.  980,  104  Am.  St.  Rep.  525,  68  L.  R.  A. 
650.  Recent  decisions  tend  to  place  the  cred- 
itor of  the  promisee  upon  a  very  different 
basis.  See  Peoples'  Homestead  Assoc.  v.  Gar- 
land, 107  La.  476,  31  So.  082.  And  see  Al- 
len, etc.,  Mfg.  Co.  V.  Shreveport  Waterworks 
Co.,  113  La.  1091,  37  So.  980,  104  Am.  St. 
Rep.  525,  68  L.  R.  A.  650. 

Minnesota. —  The  creditor  of  the  promisee 
may  sue  (see  cases  infra,  note  31)  ;  the  sole 
beneficiary  cannot  sue.  Jefferson  v.  Asch, 
53  Minn.  446,  55  N.  W.  604,  39  Am.  St.  Rep. 
618,  25  L.  R.  A.  257;  Union  R.  Storage  Co. 
V.  McDermott,  53  Minn.  407,  55  N.  W. 
606. 

New  Hamp.shire. —  The  creditor  may  sue, 
at  least  in  equity  (see  infra,  note  31);  but 
the  sole  beneficiary  cannot  sue.  Curry  v. 
Rogers,  21  N.  H.  247. 

Neio  York. —  The  creditor  of  the  promisee 
may  sue  (see  infra,  note  31),  but  the  sole 
beneficiary  cannot  sue  (Sullivan  v.  Sullivan, 
161  N.  Y.  554,  56  N.  E.  110;  Townsend  v. 
Rackham,  143  N.  Y.  516,  38  N.  E.  731 ;  Durn- 
herr  v.  Rau,  135  N.  Y.  219,  32  N.  E.  49), 
except  in  special  circumstances,  not  easy  to 
define  (Buchanan  v.  Tilden,  158  N.  Y.  109, 
52  N.  E.  724,  70  Am.  St.  Rep.  454,  44  L.  R.  A. 
170.  Compare  Pond  t-.  New  Rochelle  Water 
Co.,  183  N.  Y.  330,  76  N.  E.  211,  1  L.  R.  A. 
N.  S.  958  [recognizing  Button  v.  Poole,  2 
Lev.  210,  83  Eng.  Reprint  523,  1  Vent.  318, 
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(e)  Authority  of  Rule.  As  a  working  rule  of  procedure,  the  doctrine  of  the 
creditor  of  the  promisee  is  now  abundantly  established  in  most  American 
states.^^  The  leading  case  on  the  point  is  Lawrence  v.  Fox/°  decided  in  1859  ;  and 
the  general  result  reached  in  that  case  has  been  reached  in  many  other  cases/^ 


86  Eng.  Reprint  205,  cited  supra,  note  83,  a3 
good  law  in  New  York]. 

tiorth  Carolina. —  The  creditor  of  the  prom- 
isee has  been  denied  a  standing  as  plaintiff 
(Woodcock  V.  Bostic,  118  N.  C.  822,  24  S.  E. 
362;  Peacock  v.  Williams,  98  N.  C.  324,  4 
S.  E.  550;  Morehead  v.  Wriston,  73  N.  C. 
398)  ;  but  the  sole  beneficiary  has  been  per- 
mitted to  sue  even  in  eases  where  the  facts 
carry  the  doctrine  to  the  extreme  (Gastonia 
V.  McEntee-Peterson  Engineering  Co.,  131 
N.  C.  363,  42  S.  E.  858;  Gorrell  v.  Greens- 
boro Water  Supply  Co.,  124  N.  C.  328,  32 
S.  E.  720,  70  Am.  St.  Rep.  598,  46  L.  R.  A. 
513).  In  Gastonia  v.  McEntee-Peterson  En- 
gineering Co.,  supra,  it  is  expressly  declared 
that  the  North  Carolina  cases  cited  above 
"  have  not  been  overruled."  But  they  appear 
to  be  inconsistent  with  Shoaf  v.  Palatine  Ins. 
Co.,  127  N.  C.  308,  310,  37  S.  E.  451,  80  Am. 
St.  Rep.  804,  where  the  court  adopts  the  prin- 
ciple that  "  if  A,  on  receipt  of  a  good  and 
sufficient  consideration,  agrees  with  B  to  as- 
sume and  pay  a  debt  of  the  latter  to  C,  then 
C  may  maintain  an  action  directly  on  such 
contract  against  A,  although  C  is  not  privy 
to  the  consideration  received  by  A."  And 
compare  Porter  v.  Richmond,  etc.,  R.  Co., 

97  N.  C.  46,  2  S.  E.  374. 

Rhode  Island. —  The  creditor  of  the  prom- 
isee may  sue  (see  infra,  note  31;  and  Bethle- 
hem Iron  Co.  V.  Hoadley,  152  Fed.  735),  but 
the  sole  beneficiary  cannot  sue.  (Wilbur  v. 
Wilbur,  17  R.  I.  295,  21  Atl.  497).  But  see 
Adams  V.  Union  R.  Co.,  21  R.  I.  134,  42  Atl. 
615,  44  L.  R.  A.  273. 

Washington. —  The  creditor  of  the  promisee 
is  permitted  to  sue.  See  the  cases  cited 
infra.  The  right  of  the  sole  beneficiary  is 
apparently  not  established.  It  is  significant 
that  the  first  decision  on  the  point  by  the 
state  supreme  court  places  the  rule  upon  the 
doctrine  of  Keller  v.  Ashford,  133  U.  S.  610, 
10  S.  Ct.  494,  33  L.  ed.  667. 

United  States. —  The  sole  beneficiary  may 
apparently  sue  in  assumpsit.  See  St.  Louis 
Second  Nat.  Bank  v.  Grand  Lodge  F.  &  A.  M., 

98  U.  S.  123,  125,  25  L.  ed.  75,  where  Strong, 
J.,  remarks:  "Another  exception  [to  the  rule 
that  privity  of  contract  between  the  plaintiff 
and  the  defendant  is  necessary  to  the  main- 
tenance of  an  action  of  assumpsit]  is  where 
the  plaintiff  is  the  beneficiary  solely  inter- 
ested in  the  promise,  as  where  one  person 
contracts  with  another  to  pay  money  or  de- 
liver some  valuable  thing  to  a  third."  The 
creditor  of  the  promisee  cannot  sue  in  as- 
sumpsit, nor  otherwise  at  law.  Willard  v. 
Wood,  135  U.  S.  309,  10  S.  Ct.  831,  34  L.  ed. 
210;  Goodyear  Shoe  Maeh.  Co.  v.  Dancel,  119 
Fed.  692,  56  C.  C.  A.  300.  But  in  a  juris- 
diction having  the  common-law  procedure,  the 
creditor  of  the  promisee  may  by  a  bill  in 
equity  avail  himself  of  the  right  of  the  prom- 


isee against  the  promisor,  "  because  in  equity 
a  creditor  is  entitled  to  avail  himself  of  a 
security  which  his  debtor  holds  from  a  third 
person  for  the  payment  of  the  debt."  See 
the  remark  of  Gray,  J.,  in  Willard  v.  Wood, 
135  U.  S.  309,  314,  10  S.  Ct.  831,  34  L.  ed. 
210,  and  the  decisions  in  Keller  v.  Ashford, 
133  U.  S.  610,  10  S.  Ct.  494,  33  L.  ed.  667, 
and  the  cases  following  it.  In  jurisdictions 
having  the  statutory  principle  of  one  form  of 
civil  action,  the  creditor  may  pursue  that 
remedy  in  the  ordinary  civil  action.  Johns 
V.  Wilson,  180  U.  S.  440,  21  S.  Ct.  445,  45 
L.  ed.  613.  Compare  Barker  v.  Pullman's 
Palace  Car  Co.,  124  Fed.  555;  Central  Elec- 
tric Co.  V.  Sprague  Electric  Co.,  120  Fed. 
925,  57  C.  C.  A.  197;  Goodyear  Shoe  Mach. 
Co.  V.  Dancel,  119'  Fed.  692,  56  C.  C.  A.  300. 

28.  See  supra,  p.  67. 

29.  See  cases  cited  infra,  note  30  ef  seq. 

30.  Lawrence  v.  Fox,  20  N.  Y.  268.  The 
facts  were  as  follows :  One  Holly,  at  the  re- 
quest of  the  defendant,  loaned  him  three  hun- 
dred dollars,  stating  at  the  time  that  he. 
Holly,  owed  that  sum  to  plaintiff  for  money 
borrowed  of  him,  and  had  agreed  to  pay  it  to 
him  the  next  day;  defendant  in  consideration 
thereof,  at  the  time  he  received  the  money, 
promised  Holly  to  pay  it  to  plaintiff  the  next 
day.  Holly's  creditor,  not  being  paid,  brought 
a  civil  action  in  his  own  name,  without  join- 
ing Holly,  directly  against  Holly's  promisor. 
It  was  held  that  the  action  could  be  main- 
tained. 

31.  Alabama. —  Moore  v.  Florence  First 
Nat.  Bank,  139  Ala.  595.  36  So.  777  (where 
it  is  said :  "  It  is  immaterial  whether  the 
plaintiff  has  relinquished  his  debt  as  against 
the  promisee")  ;  Potts  v.  Gadsden  First  Nat. 
Bank,  102  Ala.  286,  14  So.  663;  North  Ala- 
bama Development  Co.  Short,  101  Ala.  333, 
13  So.  385;  Henry  v.  Murphy,  54  Ala.  246; 
Mason  v.  Hall,  30  Ala.  599 ;  Hoyt  v.  Murphy, 
18  Ala.  316;  Huckabee  v.  May,  14  Ala.  203. 
And  see  Orman  v.  North  Alabama  Develop- 
ment Co.,  53  Fed.  469  [affirmed  in  55  Fed.  18, 
5  C.  C.  A.  22]. 

Ariiiona. —  See  Johns  v.  Wilson,  180  U.  S. 
440,  21  S.  Ct.  445,  45  L.  ed.  613. 

Arkansas. —  Benjamin  V.  Birmingham,  50 
Ark.  433,  8  S.  W.  183;  Ringo  v.  Wing,  49 
Ark.  457,  5  S.  W.  787 ;  Hecht  v.  Caughron,  46 
Ark.  132;  Patton  v.  Adkins,  42  Ark.  197; 
Talbot  V.  Wilkins,  31  Ark.  411;  Chamblee  v. 
McKenzie,  31  Ark.  155.  Contra,  Hicks  V. 
Wyatt,  23  Ark.  55.  In  Thomas  Mfg.  Co.  v. 
Prather,  65  Ark.  27,  30,  44  S.  W.  218  (a 
case  of  incidental  beneficiary),  the  court  re- 
marks that  "  this  doctrine  [of  the  third  per- 
son plaintiff]  operates  as  an  exception  to 
the  elementary  rule  of  law  that  a  stranger 
to  a  simple  contract,  from  whom  no  con- 
sideration moves,  cannot  sue  upon  it.  .  .  . 
Therefore  it  should  be  applied  cautiously  and 
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although  not  always  on  the  same  roMo  decidmdi.    The  authorities  just  given 


restricted  to  cases  coming  clearly  within  its 
compass." 

Vuiifornia. —  Washer  Independent  Min., 
etc.,  Co.,  142  Cal.  702,  70  Pac.  G.54;  IJaniels  v. 
Johnson,  129  Cal.  41.5,  CI  Pac.  1107,  79  Am. 
St.  Rep.  12.3;  Whitney  v.  American  Ins.  Co., 
127  Cal.  404,  59  Pac.  897;  Roberts  v.  Fitz- 
allen,  120  Cal.  482,  52  Pac.  818;  Tulare 
County  Bank  v.  Madden,  109  Cal.  312,  41  Pac. 
1092;  Hopkins  V.  Warner,  109  Cal.  133,  41 
Pac.  808;  Alvord  v.  Spring  Valley  Gold  Co., 

106  Cal.  547,  40  Pac.  27;  Williams  v.  Naftz- 
ger,  103  Cal.  438,  37  Pac.  411;  Smith  v.  Los 
Angeles,  etc.,  R.  Co.,  98  Cal.  210,  33  Pac.  53; 
Malone  v.  Crescent  City  Mill,  etc.,  Co.,  77  Cal. 
38,  18  Pac.  858;  Biddel  v.  Brizzolara,  64  Cal. 
354,  30  Pac.  009;  Morgan  v.  Overman  Silver 
Min.  Co.,  37  Cal.  534 ;  Wormouth  v.  Hatch,  33 
Cal.  121;  Lewis  v.  Covillaud,  21  Cal.  178; 
Peters  v.  George,  1  Cal.  App.  239,  81  Pac.  1117 
(where  M,  widow  and  sole  heir  of  W,  sold 
to  D  for  four  hundred  and  fifty  dollars  prop- 
erty which  she  inherited  from  W.  Part  of 
the  four  hundred  and  fifty  dollars  was  paid 
to  M;  the  remainder  D  agreed  with.  M  to 
paj'  to  P,  a  creditor  of  W's  estate,  and  it  was 
lield  that  P  could  sue  D  on  this  promise). 
The  case  of  McLaren  v.  Hutchinson,  IS  Cal. 
80,  which  denied  the  creditor  of  the  promisee 
a  remedial  interest  in  the  promise,  is  over- 
ruled. 

Colorado. —  Starbird  v.  Cranston,  24  Colo. 
20,  48  Pac.  052  (discussing  the  principle)  ; 
Green  v.  Morrison,  5  Colo.  18;  Lehow  v. 
Simonton,  3  Colo.  346  (adopting  the  rule  as 
an  anomaly,  but  convenient)  ;  Taylor  v.  In- 
gersoll,  18  Colo.  App.  272,  71  Pac.  398;  Cobb 
V.  Fishel,  15  Colo.  App.  384,  02  Pac.  625; 
Wilson  V.  Lunt,  11  Colo.  App.  56,  52  Pac. 
290;  Woods  Inv.  Co.  v.  Palmer,  8  Colo.  App. 
132,  45  Pac.  237.  Compare  Skinner  v.  Har- 
ker,  23  Colo.  333,  48  Pac.  648. 

Florida. —  Hunter  v.  Wilson,  21  Fla.  250. 
Compare  Wright  v.  Terry,  23  Fla.  160,  2  So. 
6,  distinguishing  the  doctrine. 

Illinois. —  Harts  V.  Emery,  184  111.  560,  56 
N.  E.  865;  Cobb  v.  Heron,  180  111.  49,  54 
N.  E.  189;  Webster  v.  Fleming,  178  111.  140, 
52  N.  E.  975;  Hazle  v.  Bondy,  173  111.  302, 
50  N.  E.  671;  Commercial  Nat.  Bank  v.  Kirk- 
wood,  172  111.  563,  50  N.  E.  219;  Schmidt  v. 
Glade,  120  111.  485,  18  N.  E.  762;  Bay  v.  Wil- 
liams, 112  111.  91,  1  N.  E.  340,  54  Am.  Rep. 
209;  Dean  v.  Walker,  107  111.  540,  47  Am. 
Rep.  407;  Shober,  etc.,  Lith.  Co.  v.  Kerting, 

107  111.  344;  Thompson  v.  Dearborn,  107  111. 
87;  Rogers  v.  Herron,  92  111.  583;  Snell  v. 
Ives,  85  111.  279;  Steele  v.  Clark,  77  111.  471; 
Beasley  v.  Webster,  04  111.  458.  Compare 
Cotes  V.  Bennett,  183  111.  82,  55  N.  E.  601; 
Wilson  V.  Bevans,  58  111.  232;  Rabbermann  v. 
Wiskamp,  54  111.  179;  Bristow  v.  Lane,  21  111. 
194  (discussing  the  principle)  ;  Brown  v. 
Strait,  19  111.  88;  Eddy  v.  Roberts,  17  111. 
605  (following  early  Massachusetts  and  Eng- 
lish cases)  ;  Forster  v.  Gregory,  107  111.  App. 
437;  Murray  v.  Emery,  85  111.  App.  348  [af- 
firmed in  187  111.  408,  58  N.  E.  327];  Eg- 
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gleston  V.  Morrison,  84  111.  App.  625  [af- 
firmed m  185  111.  577,  57  N.  E.  775J ;  Boi«ot 
V.  Chandler,  82  III.  App.  201;  Rotlierrnel  V. 
Bell,  etc.,  Coal  Co.,  79  111.  App.  007;  Robin- 
son Holmes,  75  111.  App.  203;  Ingram  V. 
Ingram.  71  111.  App.  497  [affirmed  in  172  111. 
287,  50  N.  E.  198] ;  McCasland  v.  Doorley,  47 
111.  Apjj.  513;  Baer  v.  Knewitz,  39  HI.  App. 
470;  Williamson-Stewart  Pajicr  Co.  v.  Sea- 
man, 29  111.  App.  08  (not  necessary  to  name 
the  beneficiary)  ;  Boals  v.  Nixon,  20  111.  App. 
517;  Struble  v.  Hake,  14  111.  App.  540  [af- 
firmed in  121  111.  321,  12  N.  E.  670] ;  Mathers 
V.  Carter,  7  111.  App.  225.  When  the  contract 
is  under  seal  see  Webster  v.  Fleming,  178  111. 
140,  52  N.  E.  975;  Ilillsboro  Bldg.,  etc.,  Assoc. 
V.  Simmering,  75  111.  App.  047.  Compare  the 
limitation  in  Searles  v.  Flora,  225  111.  107,  80 
N.  E.  08  [reversing  127  111.  App.  465],  ma- 
terialmen suing  on  contractor's  bond  to  owner. 

Indiana. —  Ochs  v.  M.  J.  Carnahan  Co., 
(App.  1907)  80  X.  E.  103  (materialmen  suing 
on  contractor's  bond  to  owner)  ;  Boruff  v. 
Hudson,  138  Ind.  280,  37  N.  E.  780;  Stanton 
V.  Kenriek,  135  Ind.  382,  35  N.  E.  19;  Lowe 
V.  Hamilton,  132  Ind.  406,  31  N.  E.  1117; 
Leake  v.  Ball,  110  Ind.  214,  17  N.  E.  918; 
Redelsheimer  v.  Miller,  107  Ind.  485,  8  N.  E. 
447;  Wolke  v.  Fleming,  103  Ind.  105,  2  N.  E. 
325,  53  Am.  Rep.  495;  Warren  v.  Farmer,  100 
Ind.  593;  Berkshire  L.  Ins.  Co.  v.  Hutchings, 
100  Ind.  496;  Carnahan  v.  Tousey,  93  Ind. 
561;  Rodenbarger  v.  Bramblett,  78  Ind.  213; 
Davis  Hardy,  76  Ind.  272;  Risk  v.  Hoffman, 
69  Ind.  137;  Fisher  v.  Wilmoth,  68  Ind.  449; 
Carter  v.  Zenblin,  68  Ind.  436;  Smith  v. 
Ostermever,  08  Ind.  432 ;  Rhodes  v.  Matthews, 
67  Ind.  "131;  South  Side  Planing  Mill  Assoc. 
V.  Cutler,  etc..  Lumber  Co.,  64  Ind.  560; 
Hoffman  v.  Risk,  58  Ind.  113;  Campbell  v, 
Patterson,  58  Ind.  66;  Josselyn  v.  Edwards, 
57  Ind.  212;  Haggerty  v.  Johnston,  48  Ind. 
41;  McDill  v.  Gunn,  43  Ind.  315;  Davis  v. 
Calloway,  30  Ind.  112,  114,  95  Am.  Dec.  671 
(the  complaint  can  be  regarded  as  a  bill  in 
chancery  under  the  old  practice)  ;  Hardy  v. 
Blazer,  29  Ind.  226,  92  Am.  Dec.  347  (fol- 
lowing the  earlier  Massachusetts  and  other 
decisions)  ;  Cross  v.  Truesdale,  28  Ind.  44; 
Devoe  v.  Mcintosh,  23  Ind.  529;  Day  v.  Pat- 
terson, 18  Ind.  114.  Compare  Whicker  v. 
Hushaw,  159  Ind.  1,  3,  64  N.  E.  460;  Har- 
rison V.  Wright,  100  Ind.  515,  58  Am.  Rep. 
805;  Hendricks  v.  Frank,  86  Ind.  278  (that 
plaintiff's  interest  is  in  its  nature  equitable)  ; 
Clodfelter  v.  Hulett,  72  Ind.  137  (promise 
made  by  B  to  A  to  pay  C  may  be  pleaded  by 
C  as  a  defense)  ;  Loeb  v.  Weis,  64  Ind.  285. 
In  a  number  of  early  Indiana  cases,  prior 
to  the  code  of  civil  f)rocedure,  it  was  held  that 
the  creditor  could  not  sue  at  law.  Bird  v. 
Lanius,  7  Ind.  615,  618,  "The  doctrine  of 
thi.q  court  has  been,  that  at  law,  a  promise 
by  one  to  another  for  the  benefit  of  a  third 
party,  could  not  be  enforced  by  the  latter." 
To  this  effect  were  Britzell  v.  Fryberger,  2 
Ind.  176,  and  Farlow  V.  Kemp,  7  Blaekf.  544. 
And  see  Salmon  v.  Brown,  6  Blackf.  347. 
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include  generally  the  cases  in  whieli  plaintiff  was  a  creditor  of  the  prom- 


lowa. —  Eunkle  v.  Kettering,  127  Iowa  6, 
102  N.  W.  142;  Malanaphy  v.  Fuller,  etc., 
Mfg.  Co.,  125  Iowa  719,  101  N.  W.  640,  106 
Am.  St.  Rep.  332;  Beeson  v.  Green,  103  Iowa 
406,  72  N.  W.  555 ;  Hawley  v.  Exchange  State 
Bank,  97  Iowa  187,  66  N.  W.  152  (cause  at 
law)  ;  Pipestone  First  Nat.  Bank  v.  Rowley, 
92  Iowa  530,  61  N.  W.  195;  Knott  v.  Du- 
buque, etc.,  R.  Co.,  84  Iowa  462,  51  N.  W. 
57 ;  Clinton  Nat.  Bank  v.  Studemann,  74  Iowa 
104,  37  N.  W.  112;  Luney  v.  Mead,  60  Iowa 
469,  15  N.  W.  290;  Poole  v.  Hintrager,  60 
Iowa  180,  14  N.  W.  223;  Gilbert  v.  Sanderson, 
56  Iowa  349,  9  N.  W.  293,  41  Am.  Rep.  103; 
Lamb  v.  Tucker,  42  Iowa  118;  Blair  Town 
Lot,  etc.,  Co.  V.  Walker,  39  Iowa  406;  Ross 
V.  Kenniston,  38  Iowa  396;  Bowen  v-  Kurtz, 
37  Iowa  239;  Johnson  v.  Knapp,  36  Iowa  616; 
Scott  V.  Gill,  19  Iowa  187;  Thompson  v. 
Bertram,  14  Iowa  476;  Moses  v.  Clerk  Dallas 
Dist.  Ct.,  12  Iowa  139.  Compare  Johnson  v. 
Collins,  14  Iowa  C3;  Corbett  v.  Waterman,  11 
Iowa  86.  See  the  limitation  of  the  doctrine 
in  German  State  Bank  v.  Northwestern  Water, 
etc.,  Co.,  104  Iowa  717,  74  N.  W.  685. 

Kansas. —  Hardesty  v.  Cox,  53  Kan.  618,  36 
Pac.  985;  Howell  v.  Hough,  46  Kan.  152,  26 
Pac.  436;  Mumper  v.  Kelley,  43  Kan.  256, 
23  Pac.  558;  Piano  Mfg.  Co.  v.  Burrows,  40 
Kan.  361,  19  Pac.  809;  West  v.  Western 
Union  Tel.  Co.,  39  Kan.  93,  17  Pac.  807,  7 
Am.  St.  Rep.  530;  Brenner  v.  Luth,  28  Kan. 
581;  Alliance  Mut.  L.  Assur.  Soc.  v.  Welch,  26 
Kan.  632;  Floyd  v.  Ort,  20  Kan.  102;  Kansas 
Pac.  R.  Co.  V.  Hopkins,  18  Kan.  494;  Har- 
rison V.  Simpson,  17  Kan.  508;  Anthony  v. 
Herman,  14  Kan.  494  (relying  on  the  earlier 
Massachusetts  cases)  ;  Hume  v.  Atkinson,  8 
Kan.  App.  18,  54  Pac.  15. 

Kentucky. —  Hall  v.  Alford,  105  Ky.  664, 
.49  S.  W.  444,  20  Ky.  L.  Rep.  1482;  Dodge 
V.  Moss,  82  Ky.  441;  Garvin  v.  Mobley,  1 
Bush  48;  Ballard  v.  American  Hemp  Co.,  100 
S.  W.  271,  30  Ky.  L.  Rep.  1080,  an  inferred 
promise  to  the  debtor.  And  see  Lexington 
Hydraulic,  etc.,  Co.  v.  Dots,  119  Ky.  598,  84 
S.  W.  774,  86  S.  W.  684,  27  Ky.  L.  Rep.  233, 
797. 

Louisiana. —  Vinet  v.  Bres,  48  La.  Ann. 
1254,  20  So.  693;  Marginy  v.  Remy,  3  Mart. 
N.  S.  607,  15  Am.  Dec.  172.  But  see  Peoples' 
Homestead  Assoc.  v.  Garland,  107  La.  476, 
51  So.  892;  Salmen  Brick,  etc.,  Co.  v.  Le 
Sassier,  106  La.  389,  31  So.  7.  Compare 
Allen,  etc.,  Mfg.  Co.  v.  Shreveport  Water- 
works Co.,  113  La.  1091,  37  So.  980,  104  Am. 
St.  Rep.  525,  68  L.  R.  A.  650. 

Blaine. — Baldwin  v.  Emery,  89  Me.  49'6,  498, 
36  Atl.  994;  Coffin  v.  Bradbury,  89  Me.  476, 
36  Atl.  988;  Bohanan  v.  Pope,  42  Me.  93; 
Binkley  v.  Fowler,  15  Me.  285;  Dearborn  v. 
Parks,  5  Me.  81,  17  Am.  Dec.  206. 

Maryland. —  Seigman  v.  Hoffacker,  57  Md. 
321 ;  Small  v.  Schaefer,  24  Md.  143. 

Minnesota. —  Bell  v.  Mendenhall,  71  Minn. 
331,  73  N.  W.  1086;  Barnes  v.  Hekla  F.  Ins. 
Co.,  56  Minn.  38,  57  N.  W.  314,  315,  45  Am. 
St.  Rep.  438;  Lovejoy  v.  Howe,  55  Minn.  353, 


57  N.  W.  57;  Maxfield  v.  Schwartz,  43  Minn. 
221,  45  N.  W.  429;  Sullivan  v.  Murphy,  23 
Minn.  6;  Jordon  v.  White,  20  Minn.  91;  Haw- 
ley V.  Wilkinson,  18  Minn.  525,  526;  Sanders 
V.  Clason,  13  Minn.  379,  relying  on  the  earlier 
Massachusetts  rule. 

Mississippi. —  Sweatman  v.  Parker,  49  Miss. 
19. 

Missouri. —  Devers  v.  Howard,  144  Mo.  671, 
46  S.  W.  625  (a  materialman  suing  on  a  bond 
given  the  city;  but  the  court  assumed  the 
existence  of  an  obligation  on  the  part  of  the 
city  to  the  materialman)  ;  Porter  v.  Woods, 
138  Mo.  539,  39  S.  W.  794;  Winn  v.  Lip- 
pincott  Inv.  Co.,  125  Mo.  528,  28  S.  W.  998, 
1001;  Ellis  V.  Harrison,  104  Mo.  270,  16 
S.  W.  198;  Green  v.  Estes,  82  Mo.  337;  Mos- 
man  v.  Bender,  80  Mo.  579;  Schuster  v.  Kan- 
sas City,  etc.,  R.  Co.,  60  Mo.  290;  Rogers  v. 
Gosnell,  58  Mo.  589;  Rogers  v.  Gosnell,  51  Mo. 
466;  Flanagan  v.  Hutchinson,  47  Mo.  237. 
Compare  Brown  v.  Brown,  47  Mo.  130,  4  Am. 
Rep.  320;  Meyer  v.  Lowell,  44  Mo.  328;  Corl 
V.  Riggs,  12  Mo.  430;  Robbins  v.  Ayres,  10 
Mo.  538,  47  Am.  Dec.  125;  State  Bank  v. 
Benoist,  10  Mo.  520  (relying  in  part  on  the 
earlier  Massachusetts  doctrine)  ;  Van  Meter  f. 
Poole,  119  Mo.  App.  296,  95  S.  W.  960;  Griffin 
V.  Wabash  R.  Co.,  115  Mo.  App.  549,  91  S.  W. 
1015;  Rothwell  v.  Skinker,  84  Mo.  App.  169; 
Street  v.  Goodale,  77  Mo.  App.  318;  Tennant- 
Stribling  Shoe  Co.  v.  Rudy,  53  Mo.  App.  196; 
Nelson  Distilling  Co.  v.  Loe,  47  Mo.  App.  31; 
Harvey  Lumber  Co.  Herriman,  etc..  Lumber 
Co.,  39  Mo.  App.  214;  Beardslee  v.  Morgner, 
4  Mo.  App.  139.  The  cases  of  Manny  v. 
Frasier,  27  Mo.  419,  and  Page  v.  Becker,  31 
Mo.  466,  are  overruled.  See  Harvey  Lumber 
Co.  V.  Herriman,  etc..  Lumber  Co.,  39  Mo. 
App.  214.  For  limitations  of  the  doctrine  see 
Howsmon  v.  Trenton  Water  Co.,  119  Mo.  304, 
24  S.  W.  784,  41  Am.  Rep.  654,  23  L.  R.  A. 
146 ;  State  V.  Loomis,  88  Mo.  App.  500. 

Nebraska. —  Butler  v.  Bruce,  75  Nebr.  322, 
106  N.  W.  445;  Mever  v.  Shamp,  51  Nebr. 
424,  71  N.  W.  57;  Tecumseh  Nat.  Bank  v. 
Best,  50  Nebr.  518,  70  N.  W.  41 ;  Union  Pac. 
R.  Co.  V.  Metcalf,  50  Nebr.  452,  69  N.  W.  961; 
Barnett  i:  Pratt,  37  Nebr.  349,  55  N.  W. 
1050;  Kaufman  v.  U.  S.  National  Bank,  31 
Nebr.  661,  48  N.  W.  738  (the  agreement  was 
"to  hold  harmless");  Fonner  v.  Smith,  31 
Nebr.  107,  47  N.  W.  632,  28  Am.  St.  Rep.  510, 
11  L.  R.  A.  528  (check-holder  suing  bank  on 
its  refusal  to  pay  check)  ;  Shamp  v.  Meyer, 
20  Nebr.  223,  29'  N.  W.  379;  Cooper  v. 
Foss,  15  Nebr.  515,  19  N.  W.  506;  Dodd  v. 
Skelton,  2  Nebr.  (Unoff.)  475,  89  N.  W.  297; 
Lincoln  University  v.  Polk,  1  Nebr.  403,  95 
N.  W.  611.    Compare  Graves  v.  Macfarland, 

58  Nebr.  802,  79  N.  W.  707. 

Nevada. —  Miliani  v.  Tognini,  19  Nev.  133, 
7  Pac.  279;  Bishop  V.  Stewart,  13  Nev.  25; 
Alcalda  v.  Morales,  3  Nev.  132;  Ruhling  v. 
Hackett,  1  Nev.  360.  Compare  Painter  v. 
Kaiser,  27  Nev.  421,  76  Pac.  747,  103  Am.  St. 
Rep.  772,  65  L.  R.  A.  672. 

New  Jersey. —  Joslin  v.  New  Jersey  Car 
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isee,  and  tlie  promise  was  not  to  Liin  but  to  his  debtor  to  pay  the  debt ;  but 


Spring  Co.,  36  N.  J.  L.  141;  Berry  v.  Dore- 
mus,  30  N.  J.  L.  39!)  (M,  wlio  wa.s  in  debt  to 
E,  sold  land  to  D,  who  in  consideration 
thereof  promised  M  that  he,  D,  would  pay  to 
R,  as  part  of  the  consideration  money,  the 
sum  of  one  hundred  dollars  per  year  after  the 
death  of  M,  as  long  as  11  should  live.  11  sur- 
vived M  eight  years.  The  administrator  of 
E,  sued  in  assumpsit,  and  successfully  with- 
stood a  motion  for  a  nonsuit)  ;  Bennett  V. 
Merehantville  Bldg.,  etc.,  Assoc.,  44  N.  J.  Eq. 
116,  13  Atl.  852;  Katzenbach  v.  Holt,  43 
N.  J.  Eq.  ,-)36,  12  Atl.  383;  Price  v.  Trusdell, 
28  N.  J.  Eq.  200;  Crowell  v.  St.  Barnabas 
Hospital,  27  N.  J.  Eq.  650.  Compare  Cocks 
V.  Varney,  45  N.  J.  Eq.  72,  contract  under 
seal. 

Hew  Yorfc.— Flagg  v.  Fisk,  179  N.  Y.  589, 
72  N.  E.  1141  [affirming  93  N.  Y.  App.  Div. 
169,  87  N.  Y.  Suppl.  530]  (the  widow  of  a 
deceased  partner  sold  her  interest  to  the  sur- 
viving partner,  part  of  the  consideration 
being  his  payment  of  the  firm  debt  due  her 
mother,  whose  only  heir  and  next  of  kin  she 
was.  It  was  held  tliat  the  administrator  of 
the  mother  could  enforce  the  contract  "  within 
the  rule  of  Lawrence  v.  Fox,  20  N.  Y.  268  ")  ; 
Clark  V.  Howard,  150  N.  Y.  232,  44  N.  E. 
695;  Hannigan  v.  Allen,  127  N.  Y.  639,  27 
N.  E.  402;  Hallenbeck  v.  Kindred,  109  N.  Y. 
620,  15  N.  E.  887  (one  N  sold  and  conveyed 
certain  hotel  property  to  D,  by  a  deed  con- 
taining a  covenant  on  D's  part  to  assume  a 
certain  contract  between  N  and  one  A,  and  to 
fulfil  and  perform  all  its  conditions.  By  this 
contract  A  assumed  the  management  of  the 
hotel  and  N  agreed  to  pay  all  expenses.  It 
was  held  that  an  action  lay  against  D  for 
supplies  furnished  the  hotel)  ;  Sclimid  v.  New 
York,  etc.,  R.  Co.,  98  N.  Y.  634  [affirming 
32  Hun  335];  Arnold  v.  Nichols,  64  N.  Y. 
117;  Barlow  v.  Myers,  64  N.  Y.  41,  21  Am. 
Rep.  582;  Claflin  v.  Ostrom,  54  N.  Y.  581; 
Hutehings  v.  Miner,  46  N.  Y.  456,  7  Am.  Rep. 
369;  Coster  v.  Albany,  43  N.  Y.  399  (here 
the  creditor  was  not  identified  at  the  time 
of  the  promise;  the  promisee  was  the  state, 
and  not  liable  to  action;  the  promise  was 
under  seal)  ;  Baker  v.  Bradley,  42  N.  Y.  316, 
1  Am.  Rep.  521 ;  Dingeldein  V.  Third  Ave.  R. 
Co.,  37  N.  Y.  575;  Lawrence  v.  Fox,  20  N.  Y. 
268  (discussing  the  earlier  cases)  ;  Hurd  v. 
Wing,  76  N.  Y.  App.  Div.  506,  78  N.  Y.  Suppl. 
574;  Beemer  v.  Packard,  92  Hun  546,  38  N.  Y. 
Suppl.  1045;  Reynolds  v.  Lawton,  62  Hun 
596,  17  N.  Y.  Suppl.  432;  Pulver  v.  Skinner, 
42  Hun  322;  Edick  v.  Green,  38  Hun  202; 
Kingsbury  v.  Earle,  27  Hun  141 ;  Cock  v. 
Moore,  18  Hun  31;  Brown  v.  Curran,  14  Hun 
260;  Adams  v.  Wadhams,  40  Barb.  225  (the 
promise  was  to  assume  the  payment  of  a 
claim  of  three  hundred  and  twelve  dollars  to 
the  lieirs  of  the  vendor)  ;  Cook  v.  Berrott,  21 
N.  Y.  Suppl.  35S.  Compare  Warren  v.  Wil- 
der, 114  N.  Y.  209,  214,  21  N.  E.  159.  Before 
the  code  of  1848,  in  the  following  cases,  aris- 
ing under  the  New  York  common  law  pro- 
cedure, the  creditor  of  the  promisee  was  per- 
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mitted  to  sue  in  assumpsit.     Delaware,  etc.. 

Canal  Co.  0.  Westchester  (Jounty  Bank,  4  Den. 
97;  Barker  /;.  lJucklin,  2  Den.  45,  43  Am.  Dec. 
726;  Ellwodd  V.  -Monk,  5  Wend.  2:{5;  Farley 
V.  Cleveland,  4  Cow.  432,  15  Am.  Dec.  387 
[affirmed  in  9  Cow.  039] ;  Gold  v.  Phillips,  10 
Johns.  412.  On  the  limitation  of  the  rule 
wh(!n  the  promisee  is  under  no  legal  or  equi- 
table obligation  to  the  creditor  see  infra. 

Ohio. —  Emmitt  v.  Brophy,  42  Ohio  St.  82 
(agreement  under  seal,  creditor  not  named) ; 
Trimble  v.  Strothtr,  25  Ohio  St.  378;  Bagaley 
V.  Waters,  7  Ohio  St.  359,  300;  Crumbaugh  v. 
Kuyler,  3  Ohio  St.  544.  Compare  Brewer  v. 
Maurer,  38  Ohio  St.  54.3,  43  Am.  Rep.  430. 
But  see  Cincinnati,  etc.,  R.  Co.  v.  Metropol- 
itan Nat.  Bank,  54  Ohio  St.  60,  42  N.  E.  700, 
50  Am.  St.  Rep.  700,  31  L.  R.  A.  65.3,  where 
the  doctrine  is  arbitrarily  limited  when  the 
creditor  is  a  check-holder. 

Oregon. —  Feldman  V.  McGuire,  34  Oreg. 
309,  55  Pac.  872.  Compare  Eugene  First  Nat. 
Bank  v.  Hovey,  34  Oreg.  102,  55  Pac.  535; 
Chrisman  v.  State  Ins.  Co.,  16  Oreg.  283,  18 
Pac.  406;  Strong  v.  Kamm,  13  Oreg.  172, 
9  Pac.  331;  Schnider  v.  White,  12  Oreg.  503,  8 
Pac.  652;  Hughes  v.  Oregon  R.,  etc.,  Co.,  11 
Oreg.  437,  5  Pac.  206;  Baker  v.  Eglin,  11 
Oreg.  333,  8  Pac.  280  and  note.  Compare 
Hoffman  v.  Habighorst,  (1907)  89  Pac.  952; 
Washburn  v.  Interstate  Inv.  Co.,  26  Oreg.  436, 
36  Pac.  533,  38  Pac.  620. 

Pennsylvania. —  As  a  rule  the  creditor  of 
the  promisee  cannot  sue  in  Pennsylvania. 
Freeman  v.  Pennsylvania  R.  Co.,  173  Pa.  St. 
274,  33  Atl.  1034;  Adams  v.  Kuehn,  119 
Pa.  St.  76,  13  Atl.  184;  Kountz  v.  Holthouse, 
85  Pa.  St.  235 ;  Robertson  v.  Reed,  47  Pa.  St. 
115;  Campbell  v.  Lacock,  40  Pa.  St.  448; 
Ramsdale  v.  Horton,  3  Pa.  St.  330;  Blymire 
V.  Boistle,  6  Watts  182,  31  Am.  Dec.  458. 
This,  the  leading  case  on  the  point  in  Penn- 
sylvania, is  parallel  in  its  facts  with  Law- 
rence V.  Fox,  20  N.  Y.  268.  Boistle  had  a 
judgment  against  Gladstone.  In  a  conversa- 
tion between  one  Blymire  and  Gladstone,  the 
former,  in  consideration  that  Gladstone  would 
convey  a  lot  of  ground  to  him,  promised 
Gladstone  to  pay  to  Boistle  the  judgment 
which  Gladstone  owed  him.  Gladstone  con- 
veyed the  lot,  but  Blymire  did  not  pay  the 
judgment.  An  action  was  brought  in  the 
name  of  Boistle  against  Blymire  upon  his 
promise.  The  lower  court  permitted  a  judg- 
ment for  plaintiff;  the  supreme  court  re- 
versed this,  holding  that  where  a  debt  already 
exists  from  one  person  to  another,  a  promise 
by  a  third  person  to  pay  that  debt  is  for  the 
benefit  of  the  promisee,  and  that  the  action 
upon  the  promise  must  be  in  his  name.  But 
to  this  rule  the  Pennsylvania  courts  have 
made  important  exceptions,  as  when  the  prom- 
ise to  pay  tlie  debt  of  the  third  person  "  rests 
upon  the  fact  that  money  or  property  is 
placed  in  the  hands  of  the  promisor  for  that 
particular  purpose.  Also  when  one  buys  out 
the  stock  of  a  tradesman  and  undertakes  to 
take  the  place,  fill  the  contracts,  and  pay  the 
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tliej  do  not  include  cases  in  wliich  plaintiff  was  tlie  sole  beneficiary  of  the 
promise.^^ 

(f)  Rule  as  a  Dkvice  op  Procedure  —  aa.  In  General.  The  procedural  nature 
of  the  creditor's  right  to  sue  upon  a  promise  made,  not  to  him  but  to  his  debtor, 


debts  of  his  vendor."  Adams  v.  Kuehn,  119 
Pa.  St.  76,  85,  13  Atl.  184,  per  Williams,  J. 
On  this  principle  the  creditor  of  the  promisee 
■\vas  permitted  to  sue  in  the  following  cases: 
Cox  V.  Philadelphia  Pottery  Co.,  214  Pa.  St. 
373,  63  Atl.  749  (a  debtor  assigned  all  his 
property  and  business  to  a  corporation  under 
an  agreement  that  it  will  pay  his  debts.  It 
was  held  that  one  of  his  creditors  may  sue  the 
corporation)  ;  Delph  v.  Bartholomay  Brewing 
Co.,  123  Pa.  St.  42,  15  Atl.  871;  White  v. 
Thielens,  106  Pa.  St.  173;  Townsend  v.  Long, 
77  Pa.  St.  143,  18  Am.  Rep.  438;  Torrens  v. 
Campbell,  74  Pa.  St.  470;  Bellas  v.  Fagelv, 
19'  Pa.  St.  273;  Vincent  v.  Watson,  18  Pa.  St. 
S6;  Beers  v.  Robinson,  9  Pa.  St.  229;  Com- 
mercial Bank  v.  Wood,  7  Watts  &  S.  89; 
Hind  V.  Holdship,  2  Watts  104,  26  Am.  Dee. 
107. 

Rhode  Island. —  Kehoe  v.  Patton,  23  R.  I. 
360,  50  Atl.  655;  Wood  v.  Moriarity,  15 
E.  I.  518,  9  Atl.  427. 

South  Carolina. —  Redfearn  v.  Craig,  57 
S.  C.  534,  35  S.  E.  1024;  Brown  v.  O'Brien, 
1  Rich.  268,  44  Am.  Dec.  254.  And  see  Mc- 
Bride  v.  Floyd,  2  Bailey  209. 

Tennessee. —  Ruohs  v.  Traders'  F.  Ins.  Co., 
Ill  Tenn.  405,  421,  78  S.  W.  85,  102  Am.  St. 
Rep.  790  (on  a  contract  of  reinsurance)  ; 
O'Conner  v.  O'Conner,  88  Tenn.  76,  12  S.  W. 
447,  7  L.  R.  A.  33 ;  Lookout  Mountain  R.  Co. 
V.  Houston,  85  Tenn.  224,  2  S.  W.  36;  Moore 
V.  Stovall,  2  T^ea  543.  But  see  McAlister  v. 
Marberry,  4  Humphr.  426 ;  Campbell  v.  Find- 
ley,  3  Humphr.  330.  The  latter  case  is  over- 
ruled in  Moore  v.  Stovall,  supra. 

Texas. —  Spann  v.  Cochran,  63  Tex.  240; 
Bartley  v.  Conn,  4  Tex.  Civ.  App.  299,  23 
S.  W.  382,  (Civ.  App.  1895)  33  S.  W.  604. 

Utah. —  Brown  v.  Markland,  16  Utah  360, 
63  Pac.  597,  67  Am.  St.  Rep.  629.  Compare 
Smith  Bowman,  (1907)  88  Pac.  687,  9 
L.  R.  A.  N.  S.  889. 

Vermont. —  Green  v.  McDonald,  75  Vt.  93, 
53  Atl.  332  (permitting  the  creditor  to  sue 
in  equity)  ;  Hubbardton  Cong.  Soc.  v.  Flagg, 
72  Vt.  248,  47  Atl.  782;  Chapman  v.  Mears, 
56  Vt.  389. 

Washington. —  Johnson  v.  Shuey,  40  Wash. 
22,  82  Pac.  123;  Nordby  v.  Winsor,  24  Wash. 
535,  64  Pac.  726;  Dimmick  v.  Collins,  24 
Wash.  78,  63  Pac.  1101;  Gilmore  v.  Skookum 
Box  Factory,  20  Wash.  703,  56  Pac.  934;  Ord- 
way  V.  Downey,  18  Wash.  412,  51  Pac.  1047, 
52  Pac.  228,  63  Am.  St.  Rep.  892;  Don  Yook 
V.  Washington  Mill  Co.,  16  Wash.  459',  47  Pac. 
964;  Solicitors'  L.  &  T.  Co.  v.  Robbins,  14 
Wash.  507,  45  Pac.  39  (basing  the  rule  on 
Keller  v.  Ashford.  133  U.  S.  610,  10  S.  Ct. 
494,  33  L.  ed.  667)  ;  Silsby  v.  Frost,  3  Wash. 
Terr.  388,  17  Pac.  887. 

Wisconsin. —  Smith  f.  Pfluger,  126  Wis.  253, 
105  N.  W.  476,  110  Am.  St.  Rep.  911,  2  L.  R. 
A.  N.  S.  783;  Lenz  v.  Chicago,  etc.,  R.  Co., 


Ill  Wis.  198,  86  N.  W.  607  (a  railway  com- 
pany purchased  another  road  in  full  opera- 
tion. The  deed  recited  as  the  consideration 
the  "  assumption "  of  the  grantor's  debts, 
liabilities,  and  obligations.  It  was  held  that 
a  claimant  against  the  grantor  could  sue  the 
grantee,  for  the  word  "  assumption,"  although 
broader  than  a  promise  to  pay,  included  a 
promise  to  pay)  ;  New  York  L.  Ins.  Co.  v. 
Hamlin,  100  Wis.  17,  75  N.  W.  421;  Fulmer 
V.  Weightman,  87  Wis.  573,  58  N.  W.  1106; 
Jones  V.  Foster,  67  Wis.  296,  30  N.  W.  697; 
Johannes  v.  Phenix  Ins.  Co.,  66  Wis.  50,  55, 
27  N.  W.  414,  57  Am.  Rep.  249  (action  by  a 
policy-holder  against  a  reinsuring  company)  ; 
Winninghoff  v.  Wittig,  64  Wis.  180,  24  N.  W. 
912;  Hoile  v.  Bailey,  58  Wis.  434,  17  N.  W. 
322 ;  Bassett  v.  Hughes,  43  Wis.  319 ;  McDowell 
V.  Laev,  35  Wis.  171  (extending  the  rule  to 
instruments  under  seal)  ;  Putney  v.  Farnham, 
27  Wis.  187,  9  Am.  Rep.  459  (recognizing  the 
rule  in  the  case  of  simple  contracts)  ;  Kimball 
V.  Noyes,  17  Wis.  695  (recognizing  the  earlier 
Massachusetts  doctrine  when  the  contract  was 
not  under  seal).  See  the  limitation  of  the 
doctrine  in  Rowe  v.  Moon,  115  Wis.  566,  92 
N.  W.  263.  Compare  Gilbert  Paper  Co.  v. 
Whiting  Paper  Co.,  123  Wis.  472,  102  N.  W. 
20;  Peterson  v.  Chicago,  etc.,  R.  Co.,  119  Wis. 
197,  96  N.  W.  532,  100  Am.  St.  Rep.  879; 
Tweeddale  v.  Tweeddale,  116  Wis.  517,  93 
N.  W.  440.  96  Am.  St.  Rep.  1003,  61  L.  R.  A. 
509,  a  case  of  the  sole  beneficiary. 

United  States. —  Johns  v.  Wilson,  180  U.  S. 
440,  21  S.  Ct.  445,  45  L.  ed.  613  (complaint, 
under  the  Arizona  code,  by  creditor  against 
promisor  of  the  debtor)  ;  Keller  v.  Ashford, 
133  U.  S.  610,  10  S.  Ct.  494,  33  L.  ed.  667 
(bill  in  equity)  ;  Hendrick  v.  Lindsay,  93 
U.  S.  143,  23  L.  ed.  855;  Bethlehem  Iron  Co. 
V.  Hoadley,  152  Fed.  735  (declaration  under 
the  Rhode  Island  procedure)  ;  Barker  v.  Pull- 
man's Palace  Car  Co.,  124  Fed.  555  \affirmed 
in  134  Fed.  70,  67  C.  C.  A.  196]  (bill  in 
equity ) .  For  the  limitation  of  the  doctrine 
in  the  federal  courts  see  Union  Mut.  L.  Ins. 
Co.  V.  Hanford,  143  U.  S.  187,  12  S.  Ct.  437, 
36  L.  ed.  118;  Willard  v.  Wood,  135  U.  S. 
309,  10  S.  Ct.  831,  34  L.  ed.  210.  And  see 
Bethlehem  Iron  Works  v.  Hoadley,  152  Fed. 
735. 

See  37  Cent.  Dig.  tit.  "  Parties,"  §  6. 

When  a  grantee  of  land  subject  to  a  mort- 
gage agrees  with  his  grantor,  the  mortgagor, 
to  assume  and  pay  the  mortgage  debt,  the 
general  principle  of  the  doctrine  permits  the 
mortgagee  to  sue  the  grantee  on  his  promise 
to  the  mortgagor.  The  cases  on  this  point, 
however,  have  been  separately  grouped  in 
CoNTEACTS,  9  Cyc.  383,  note  14,  and  as  a 
rule  are  not  included  in  the  list  supra,  this 
note. 

32.  See  supra,  note  30;  and  Contracts,  9 
Cyc.  378  note  7. 
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to  pay  the  debt  was  not  distinctly  r'jcognized  in  the  case  which  has  given  its  nam© 
to  the  doctrine  in  our  later  law  and  in  the  cases  which  follow  it  the  doctrine  is 
often  placed  very  vaguely,  or  is  put  on  the  erroneous  ground  that  the  contract  is 
for  the  benefit  of  the  creditor/'*  That  the  rule  exists  as  a  short  cut  in  procedure 
has,  however,  been  distinctly  marked  in  a  number  of  jurisdictions.''"' 

bb.  In,  Actions  at  Comiuon  Law.  As  the  rule  in  question  concerns  the  distinct 
interests  of  three  parties  —  the  creditor,  the  promisee,  and  the  promisor  —  it  ig 
properly  excluded,  because  of  its  vei-y  nature,  from  courts  whicli  follow  the  liard 
and  fast  procedure  of  conmion-law  actions^'" 

CC.  In  Actions  in  Equity  and  Under  the  Codes.  No  SUCh  limitation  affects  tlie  pro- 
cedure in  equity ,''^  nor  under  codes  which  assimilate  legal  and  equitable  procedure.^ 

(g)  Joining  Promisee  as  a  Party.  It  follows  from  the  nature  of  the  rule,  and 
because  the  obligation  of  the  promisee  to  the  creditor  and  of  the  promisor  to  the 
promisee  remain  distinct,^^  that  the  promisee  should  be  joined  as  a  party  in  the  actioa 


33.  The  doctrine  of  Lawrence  v.  Fox,  20 
N.  Y.  268,  supra,  note  30.  See  also  21  Harv. 
L.  Rev.  109  note. 

34.  See  supra,  note  31. 

35.  Colorado. —  Lehow  v.  Simonton,  3  Colo. 
346,  where  it  is  said  that  the  rule  "  avoids 
multiplicity  of  actions." 

Georgia. —  Ford  v.  Finney,  35  Ga.  258,  261, 
where  it  is  said  that  the  original  creditor 
may  sue  his  debtor's  promisor  in  equity  "  in 
order  to  prevent  circuity  of  action,  and  to 
bring  all  the  parties  at  interest  before  the 
Court,  so  that  full  and  complete  justice  may 
be  done." 

Minnesota. —  Barnes  v.  Hekla  F.  Ins.  Co., 
56  Minn.  38,  42,  57  N.  W.  314,  45  Am.  St. 
Eep.  (1:38,  where  it  is  said  to  be  "  an  equitable 
rule,  adopted  for  convenience,  and  to  avoid 
circuity  of  action." 

Missouri. —  Ellis  v.  Harrison,  104  Mo.  270, 
277,  16  S.  W.  198,  Where  Barclay,  J.,  said 
that  the  rule  "  has  been  accepted  here,  as  in 
most  of  the  American  states,  because  it  is 
supposed  to  furnish  a  useful  rule  in  practice, 
tending  to  simplify  litigation." 

Nebraska. —  Barnett  v.  Pratt,  37  Nebr.  349, 
351,  55  N.  W.  1050,  where  Irvine,  C,  said: 
"  The  purpose  of  the  American  rule  seems  to 
have  been  largely  to  avoid  circuity  of  action." 

Vermont. —  Green  v.  McDonald,  75  Vt.  93, 
97,  53  Atl.  332,  where  it  is  said  that  the 
rights  of  the  creditor  of  the  promisee  "  do 
not  arise  from  the  contract  of  assumption, 
but  result  from  an  application  of  the  doctrine 
of  subrogation." 

United  States.— \Ni\\a.ri  v.  Wood,  135  U.  S. 
309,  10  S.  Ct.  831,  34  L.  ed.  210;  Keller  v. 
Ashford,  133  U.  S.  610,  10  S.  Ct.  494,  33 
L.  ed.  667. 

36.  For  the  common-law  doctrine  of  par- 
ties contemplated  only  two  sides  to  a  cas6, 
and  could  not  safeguard  the  promisee  in  an 
action  by  the  creditor  against  the  promisor. 
Tliis  aspect  of  the  rule,  although  often  ig- 
nored in  later  cases,  was  clearly  pointed  out 
in  Blymire  v.  Boistle,  6  Watts  (Pa.)  182, 
184,  31  Am.  Dec.  458,  where  Sergeant,  J., 
remarked:  "When  a  debt  already  exists  from 
one  person  to  another,  a  promise  by  a  third 
person  to  pay  such  debt,  being  for  the  benefit 
of  the  original  debtor,  and  to  relieve  him 
from  the  payment  of  it,  he  ought  to  have  a 
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right  of  action  against  the  promisor  for  his 
own  indemnity;  and  if  the  promisor  were 
also  liable  to  the  original  creditor,  he  would 
be  subject  to  two  separate  actions  at  the 
same  time,  for  the  same  debt,  which  would 
be  inconvenient,  and  might  lead  to  injus- 
tice. .  .  .  The  equity  of  the  case  would 
be,  and  chancery  would  decree,  that  Blymire 
[the  promisor]  should  pay  but  once,  and  that 
the  money  should  go  to  Boistle  [the  creditor] 
on  his  releasing  Gladstone  [the  debtor  of 
Boistle  and  promisee  of  Blymire].  But  in 
two  common-law  suits  against  Blymire  it 
might  be  difficult  to  effect  this  equity." 

37.  See  Willard  v.  Wood,  135  U.  S.  309,  10 
S.  Ct.  831,  34  L.  ed.  210;  Keller  v.  Ashford, 
133  U.  S.  610,  10  S.  Ct.  494,  33  L.  ed.  667. 

38.  Johns  V.  Wilson,  180  U.  S.  440,  448, 
21  S.  Ct.  445,  45  L.  ed.  613,  where  it  is  said, 
per  Brown,  J. :  "As,  however,  under  the 
Arizona  code,  there  is  no  distinction  between 
suits  at  law  and  in  equity,  we  see  no  reason 
to  doubt  that  this  action  [begun  by  a  com- 
plaint under  the  Arizona  code]  will  lie." 

39.  So  it  is  optional  with  the  creditor  to 
proceed  against  either  the  original  debtor  or 
the  promisor.  Winninghoff  t".  Wittig,  64 
Wis.  ISO.  24  N.  W.  912.  And  see  the  follow- 
ing cases : 

California. —  Hopkins  v.  Warner,  109  Cal. 
133,  137,  41  Pae.  868,  where  it  is  said:  "The 
mortgagee,  in  his  action  to  foreclose  the  mort- 
gage, may  proceed  against  the  mortgagor 
alone  for  any  deiiciency  in  the  proceeds  of 
sale,  or  he  may  avail  himself  of  his  right  to 
proceed  against  the  mortgagor  and  his  gran- 
tee [who  has  assumed  the  debt]  in  the  same 
action." 

Illinois. —  Wickham  V.  Hyde  Park  Bldg., 
etc.,  Assoc.,  80  111.  App.  523;  Rothermel  v. 
Bell,  etc..  Coal  Co.,  79  111.  App.  667. 

Indiana. —  Stanton  v.  Kenrick,  135  Ind. 
382,  35  N.  E.  19;  Rodenbarger  v.  Bramblett, 
78  Ind.  213;  Davis  v.  Hardy,  76  Ind.  272.^ 

Kansas. —  Rouse  v.  Bartholomew,  51  Kan. 
425,  32  Pac.  1088. 

'Nebraska. —  Davis  V.  National  Bank  of 
Comniorco,  45  Nobr.  589',  63  N.  W.  852. 

New  York. —  Fisher  v.  Hope  Mut.  L.  Ins. 
Co.,  69  N.  Y.  161. 

0/ho.— Poe  v.  Dixon,  60  Ohio  St.  124,  54 
N.  E.  86,  71  Am.  St.  Eep.  713. 
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by  tlie  creditor  against  the  promisor.^"  Failure  to  join  liim  results,  however,  only 
in  a  defect  of  parties,  the  objection  to  which  is  waived  if  not  made  in  due  season 
on  that  ground."*^ 

(h)  PiJOMisEE's  Obligatioit  to  Third  Person.  The  rule  assumes  that  the  promisee 
owes  to  the  third  person  some  duty  which  the  law  can  recognize,  and  which  the 
third  person,  although  not  in  privity  with  the  promisor,  can  make  the  basis  of  a 
claim  against  him.^^  If  this  "  essential  relation  of  debtor  and  creditor  "  between 
the  promisee  and  the  third  person  seeking  to  enforce  the  promise''^  is  lacking,  the 
rule  in  question  fails,^  and  the  plaintiff,  on  principle,  should  not  be  permitted  to 
sue.^^  This  principle  of  the  rule  has,  however,  been  ignored  in  a  number  of  cases,^* 


Oregon. —  Feldman  v.  McGuire,  34  Oreg. 
309,  55  Pac.  872. 

W ashington. —  Johnson  v.  Shuey,  40  Wash. 
22,  82  Pac.  123. 

40.  See  Hardy  v.  Blazer,  29  Ind.  226,  92 
Am.  Dec.  347;  Bell  v.  Mendenliall,  71  Minn. 
331,  73  N.  W.  1086. 

41.  In  Keller  v.  Ashford,  133  U.  S.  610, 
626,  10  S.  Ct.  494,  33  L.  ed.  667,  the  prom- 
isee was  not  made  a  party;  the  court  said: 
"  Although  the  mortgagor  ( the  promisee ) 
might  properly  have  been  made  a  party  to 
this  bill,  yet  as  no  objection  was  taken  on 
that  ground  at  the  hearing,  and  the  omission 
to  make  him  a  party  cannot  prejudice  any 
interest  of  his  or  any  right  of  either  party 
to  that  suit,  it  affords  no  ground  for  refusing 
relief."  In  Bell  v.  Mendenhall,  71  -Minn.  331, 
73  N.  1086,  defendant,  in  consideration  of 
the  conveyance  to  it  of  certain  real  estate,  had 
covenanted  with  the  grantors  to  pay  their 
debts  not  exceeding  in  the  aggregate  one  hun- 
dred and  thirty  thousand  dollars.  It  was 
held  that  even  if  the  aggregate  of  the  debts 
exceeded  one  hundred  and  thirty  thousand 
dollars,  a  creditor  of  the  grantors  could  sue 
on  the  promise  and  recover  his  pro  rata 
share;  that  the  company  was  entitled  to  have 
all  creditors  made  parties;  that  a  failure  to 
join  all  the  creditors  was  a  defect  of  parties, 
and  not  available  under  a  demurrer  for  lack 
of  facts.  See  also  Pruden  v.  Williams,  26 
N.  J.  Eq.  210. 

42.  "  Judges  have  differed  as  to  the  prin- 
ciple upon  which  Lawrence  v.  Fox,  20  N.  Y. 
268,  and  kindred  cases  rest,  but  in  every  case 
in  which  an  action  has  been  sustained  there 
has  been  a  debt  or  duty  owing  by  the  promisee 
to  the  party  claiming  to  sue  upon  the  prom- 
ise." Vrooman  v.  Turner,  69  N.  Y.  280,  285, 
25  Am.  Rep.  195,  per  Allen,  J. 

43.  See  Durnherr  v.  Rau,  135  N.  Y.  219, 
32  N.  E.  49. 

44.  To  bring  a  case  within  the  doctrine  of 
Lawrence  v.  Fox,  20  N.  Y.  268,  "  there  must 
be  a  legal  or  equitable  obligation  or  duty  on 
the  part  of  the  promisee  to  the  third  party 
for  whose  benefit  the  promise  was  made." 
Haefelin  v.  McDonald,  96  N.  Y.  App.  Div. 
213,  222,  89  N.  Y.  Suppl.  395,  per  Ingraham, 
J.  And  see  the  cases  cited  infra,  note  follow- 
ing. 

45.  This  result  has  been  reached  in  the 
following  cases : 

California. —  Ward  v.  De  Oca,  120  Cal.  102, 
52  Pac.  130.  And  see  Biddel  v.  Brizzolara, 
64  Cal.  354,  361,  30  Pac.  609,  where  Mc- 


Kinstry,  J.,  says :  "  Even  where  the  rule  has 
been  established  that  the  purchaser  is  bound 
by  his  promise  as  a  promise  made  for  the 
benefit  of  the  mortgagee,  it  is  still  necessary 
that  the  grantor  should  be  personally  liable 
upon  the  mortgage  in  order  to  render  the 
grantee  liable  upon  his  covenant  to  the  holder 
of  the  mortgage  assumed."  , 

Kansas. —  Morris  v.  Mix,  4  Kan.  App.  654, 
46  Pac.  58,  discussing  the  rule  in  various 
states. 

Minnesota. —  Jefferson  v.  Asch,  53  Minn. 
446,  55  N.  W.  604,  39  Am.  St.  Rep.  618,  25 
L.  R.  A.  257 ;  Union  R.  Storage  Co.  v.  Mc- 
Dermott,  53  Minn.  407,  55  N.  W.  606 ;  Nelson 
V.  Rogers,  47  Minn.  103.  49  N.  W.  526;  Brown 
V.  Stillman,  43  Minn.  126,  45  N.  W.  2. 

Missouri. —  Howsmon  v.  Trenton  Water  Co., 
119  Mo.  304,  24  S.  W.  784,  41  Am.  St.  Rep. 
654,  23  L.  R.  A.  146.  Compare  St.  Louis  v. 
Von  Phul,  133  Mo.  561,  34  S.  W.  834,  54  Am. 
St.  Rep.  695. 

New  Jersey. —  Eakin  v.  Shultz,  61  N.  J.  Eq. 
156,  47  Atl.  274;  Mount  v.  Van  Ness,  33  N.  J. 
Eq.  262;  Norwood  v.  De  Hart,  30  N.  J.  Eq. 
412;  Wise  V.  Fuller,  29  N.  J.  Eq.  257,  266, 
where  it  is  said:  "  It  is  well  settled,  to  make 
a  promise  of  this  nature  effective,  it  must  be 
made  to  a  person  personally  liable,  legally 
or  equitably,  for  the  mortgage  debt,  and  if 
there  is  a  break  anywhere  in  the  chain  of  lia- 
bility, all  the  subsequent  promises  are  with- 
out obligation."  See  also  Crowell  v.  Currier, 
27  N.  J.  Eq.  152. 

Neio  York. —  Sullivan  v.  Sullivan,  161  N.  Y. 
554,  56  N.  E.  116;  Embler  v.  Hartford  Steam 
Boiler  Inspection,  etc.,  Co.,  158  N.  Y.  431,  52 
N.  E.  212.  44  L.  R.  A.  512;  Townsend  v. 
Rackham,  143  N.  Y.  516,  38  N.  E.  731;  Durn- 
herr V.  Rau,  135  N.  Y.  219,  32  N.  E.  49; 
Lorillard  v.  Clyde,  122  N.  Y.  498,  25  N.  E. 
917,  10  L.  R.  A.  113;  Dunning  v.  Leavitt,  85 
N.  Y.  30,  39  Am.  Rep.  617;  Vrooman  r  Tur- 
ner, 69'  N.  Y.  280,  25  Am.  Rep.  195 ;  Trotter 
V.  Hughes,  12  N.  Y.  74,  62  Am.  Dec.  137; 
Bogardus  v.  Young,  64  Hun  398,  19  N.  Y. 
Suppl.  885;  King  v.  Whitely,  10  Paige  465. 

Ore(7on.— Portland  Y.  M.  C.  A.  v.  Croft,  34 
Oreg.  106,  55  Pac.  439,  75  Am.  St.  Rep.  568; 
Portland  Trust  Co.  v.  Nunn,  34  Oreg.  166,  55 
Pac.  441. 

46.  Colorado. —  Cobb  v.  Fishel,  15  Colo. 
App.  384,  62  Pac.  625. 

Illinois. —  Dean  v.  Walker,  107  111.  540,  47 
Am.  Rep.  467. 

Iowa. —  Marble  Sav.  Bank  v.  Mesarvey,  101 
Iowa  285,  70  N.  W.  198. 
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apparently  througli  a  failure  to  discriminate  between  the  doctrine  of  the  sole 
beneficiary  and  that  of  the  creditor  of  th(»  jjroniihce.'" 

(7)  Beneficial  Ownek  in  Orincit  JiEsi'ECTs  ah  Plaintiff.  The  short  ]>rin- 
ciple  which  underlies  the  test  of  beneficial  ownershij)  in  the  aspects  of  the  rule 
already  considered  is  that  plaintiff,  altliough  without  a  legal  title  to  the  cause 
of  action  asserted,  does  have  a  claim  to  it  under  the  substantive  j;rinciples  of  equity/* 
The  principle  excludes  those  cases  in  which  plaintiff  has  an  actual  interest  in  tlie 
result  of  the  suit  but  is  without  any  title,  either  Icj^al  or  eipiital>le,  in  the  cause 
asserted.™  On  the  other  hand  the  principle  includes  a  numerous  Ijody  of  cases 
in  which  plaintiff  shows  a  beneficial  ownership  of  a  different  aspect  from  any  of 
those  which  have  been  noticed.'''  The  scope  of  the  underlying  principle  of  these 
cases  includes  the  general  field  of  primary  rights  recognized  by  courts  of  equity. 
Its  final  test  is  in  the  question,  Does  the  substantive  law  of  equity  recognize  the 
plaintiff  as  owner  of  the  cause  of  action  pleaded  ? 

(d)  Whether  Legal  Title,  Witltout  Beneficial  Ownership,  Is  a  Sufficient  Test 
of  lieal  Party  in  Interest — (1)  In  General.  Granted  that  I^enehcial  owner- 
ship is  sufficient  for  a  standing  as  real  party  in  interest,'''^  there  is  still  a  frequent 
question  whether  beneficial  ownership  is  essential  under  the  statutory  rule  that 
an  action  must  be  prosecuted  in  the  name  of  the  real  party  in  interest ;  or  is  it 


Missouri. —  Crone  t.  Stinde,  156  Mo.  262, 
55  S.  VV.  863,  56  S.  W.  907. 

Nebraska. —  Hare  v.  Murphy,  45  Nebr.  809, 
64  N.  W.  211,  29  L.  R.  A.  851. 

Utah.— McKay  v.  Ward,  20  Utah  149,  57 
Pac.  1024,  46  L.  R.  A.  623. 

Wisconsin. — Enos  v.  Sanger,  96  Wis.  150, 
70  N.  W.  1069,  65  Am.  St.  Rep.  38,  37 
L.  R.  A.  862. 

47.  See  supra,  I,  B,  2,  e,  (ill),  (c),  (6). 

48.  See  supra,  I,  B,  2,  e,  (iii),  (c),  (1), 
(2),  (3),  (4). 

49.  "  The  equitable  plaintiff  is  he  who,  not 
having  the  legal  title  to  the  right  of  action, 
is  in  equity  entitled  to  the  thing  sued  for." 
U.  S.  V.  Henderlong,  102  Fed.  2,  4,  per 
Baker,  J. 

50.  See  supra,  I,  B,  2,  b,  (i)  ;  and  infra, 
I,  B,  2,  e,  (HI),  (F). 

51.  As,  in  particular,  when  plaintiff  is  an 
equitable  assignee  of  a  chose  in  action,  or  the 
third  person  beneficiary  of  a  contract,  etc. 
See  supra,  pp.  45,  59. 

Other  aspects  of  beneficial  ownership. — 
These  cases,  too  varied  for  exact  classification 
in  a  general  article,  will  be  illustrated  in  this 
note. 

Arkansas. —  St.  Louis,  etc.,  R.  Co.  v.  Tay- 
lor, 57  Ark.  136,  20  S.  W.  1083,  where 
plaintiff  had  a  special  property  in  the  chattel 
destroyed  by  defendant,  but  was  not  then 
vested  with  a  full  legal  title.  And  see  St. 
Louis,  etc.,  R.  Co.  v.  Biggs,  50  Ark.  169,  6 
S.  W.  724. 

California. —  Page  v.  Garver,  146  Cal.  577, 
80  Pac.  860.  In  this  case  H,  a  widower,  was 
induced  by  fraud  and  through  undue  influence 
to  convey  his  land  to  D.  Three  years  later 
he  married  again,  and  died  in  six  months, 
his  second  wife  surviving.  The  widow  may 
sue  as  real  party  in  interest  for  a  cancellation 
of  his  conveyance  to  D;  for  when  H  died  he 
was  tlie  equitable  owner  of  the  property  with 
a  riglit  to  assert  his  interest  and  attack  his 
conveyance  to  D;  and  as  II  died  intestate  his 
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widow  succeeded,  under  the  substantive  law  of 
California  (Civ.  Code,  §  1386,  2,  7)  to  an 
interest  in  his  equitable  estate.  And  see 
Trubody  v.  Trubody,  137  Cal.  172,  69  Pac. 
968. 

Iowa. —  Des  Moines  v.  Polk  County,  107 
Iowa  525,  78  N.  W.  249,  holding  that  when 
tlie  fees  earned  by  a  salaried  officer  of  a  city 
are  to  be  paid  into  the  city  treasury,  the  city, 
under  the  general  principles  of  the  code,  is 
the  real  party  in  interest  in  a  suit  to  recover 
the  fees  from  a  county  owing  them.  In 
Phillips  V.  Bush,  15  Iowa  64,  where  D,  in  sell- 
ing certain  lands  to  P,  made  fraudulent  rep- 
resentations as  to  the  lands,  and  where  at  P's 
request  the  title  was  conveyed  by  D  to  C, 
who  by  agreement  with  P  was  to  hold  the 
lands  as  security  for  a  debt  due  from  P  to  C, 
it  was  held  that  P  is  the  real  party  in  inter- 
est in  an  action  against  D  for  damages  be- 
cause of  his  fraudulent  representations. 

Kentucky. —  Illinois  Cent.  R.  Co.  V.  Mat- 
thews, 114  Ky.  973,  72  S.  W.  302,  24  Ky.  L. 
Rep.  1766,  102  Am.  St.  Rep.  316,  60  L.  R.  A. 
840,  holding  that  a  traveling  salesman  of  a 
wholesale  house,  although  not  the  owner  of 
the  goods  which  lie  checks  as  his  baggage, 
may  sue  the  railway  company  as  carrier  for 
their  loss  if  the  damage  will  in  effect  fall  on 
him. 

Missouri. —  Union  Nat.  Bank  v.  Hill,  148 
Mo.  380,  394,  49  S.  W.  1012,  71  Am.  St.  Rep. 
615,  where  it  is  said:  "If  the  assignee  [of 
an  insolvent  bank]  refuse  to  sue,  the  stock- 
holders, who  are  the  real  parties  in  interest, 
may  maintain  an  action  in  their  own  names, 
making  the  corporation  a  defendant."  In 
Dodson  V.  Lomax,  113  Mo.  555,  21  S.  W.  25, 
a  sheriff,  by  mistake,  inserted  a  wrong  de- 
scription in  his  deed  for  land  sold  by  him 
under  a  mortgage  foreclosure.  It  was  held 
that  as  the  sheriff  would  be  liable  in  damages 
for  the  consequence  of  the  mistake,  he  might 
sue  to  have  the  deed  corrected. 

52.  See  supra,  I,  B,  2,  e,  (iii),  (c). 


PARTIES 


[30  Cye.]  77 


enough  if  plaintiff,  although  without  beneficial  ownership,  is  clothed  with  the 
full  legal  title  to  the  cause  of  action  set  up  in  the  pleading  ? 

(2)  Rule  in  Common-Law  Pleading.  As  the  action  at  law,  whether  in  con- 
tract or  in  tort,  was  regularly  brought  in  the  name  of  the  person  whose  legal  right 
had  been  afEected,^^  it  was  no  defense  that  the  beneficial  ownership  was  in  another, 
or  that  plaintiff,  if  he  recovered,  would  be  bound  to  account  for  the  entire 
proceeds.^* 

(3)  The  Rule  in  Equity  Pleading.  While  equity  did  not  ignore  the  legal 
title,  the  chancellor  had  regard  primarily  to  the  beneficial  ownership,  and  the 
question  of  complete  justice.^^ 

(4)  Conflicting  Rules  in  Code  Pleading  -. —  (a)  Beneficial  Ownership  Neces- 
sary. A  number  of  cases  in  the  code  states,^*'  following  a  natural  inference  from 
the  phraseology  of  the  rule  in  question,'''  have  expressed  tlie  opinion,  and  some- 
times have  held  that,  although  a  plaintiff  is  vested  with  the  entire  legal  title  to 
the  cause  of  action  set  up  in  the  pleading,  he  cannot  on  this  ground  claim  recog- 
nition as  the  real  party  in  interest,  but  must  show  a  beneficial  ownership  in  the 
cause.^^    The  f rainers  of  the  code,  it  is  urged,  having  adopted  the  equity  rule  as  to 


53.  Chitty  PI.  1,  2,  69. 

54.  See  the  remarks  of  Chief  Justice  Shaw 
in  l<'airfleld  r.  Adams,  16  Pick.  (Mass.)  381, 
383.  Here  a  bill  of  exchange  to  the  order  of 
S  had  been  indorsed  by  him  to  "  F.,  Cashier." 
It  was  held  that  as  the  indorsement  vested 
the  legal  title  in  F,  he  could  sue  in  his  own 
name,  although  bound  to  account  for  the  pro- 
ceeds. So  in  Buffum  v.  Chadwick,  8  Mass. 
103,  where  the  action  was  upon  a  promissory 
note  to  the  order  of  A  B,  "  as  agent  of  tne 
iProvidence  Hat-manufacturing  Company," 
and  it  was  held  that  A  B  had  the  legal  title 
and  could  sue  upon  the  note  in  his  own  name. 
A  different  aspect  of  the  same  principle  ap- 
pears in  Treat  v.  Stanton,  14  Conn.  445.  And 
see  Illinois  Steel  Co.  v.  Preble  Mach.  Works 
Co.,  116  111.  App.  268,  270  [affirmed  in  219 
111.  403,  76  N.  E.  574],  where  Baker,  J.,  said: 
"  If  the  interest  of  the  Preble  Company  [the 
plaintiff]  in  the  contract  in  question  had  been 
expressly  sold  by  the  receiver,  such  sale  at 
most  would  have  amounted  to  an  equitable 
assignment  of  such  interest.  An  action  for 
the  breach  of  the  contract  must  even  in  that 
case  have  been  brought  in  the  name  of  the 
Preble  Company." 

So  in  tort  for  injury  to  property,  the  ac- 
tion at  law  lay  regularly  in  the  name  of  the 
person  "  who  was  legally  interested  in  the 
property  at  the  time  the  injury  thereto  was 
committed;  for  /he  is  impliedly  the  party  in- 
jured by  the  tort."  1  Chitty  PI.  (16th  ed.)  69. 

55.  Story  Eq.  PI.  86,  90,  91.  See  supra, 
I,  B,  2,  d,  (m). 

On  the  beneficial  ownership  as  distinct  from 
mere  incidental  interest  see  supra,  I,  B,  2,  d, 
(II).    And  see  Carter  v.  Carter,  82  Va.  624. 

56.  Enumeration  of  the  code  states  see 
supra,  p.  36,  note  13. 

57.  It  will  be  observed  that  the  rule  not 
only  requires  that  the  action  shall  be  brought 
in  the  name  of  the  real  party  in  interest,  but 
expressly  distinguishes  between  the  party  in 
interest  and  the  trustee  of  an  express  trust. 

58.  This  doctrine  has  found  expression,  al- 
though not  always  in  decisions,  in  the  fol- 
lowing cases: 


Indiana. —  Deuel  v.  Newlin,   131  Ind.  40, 

30  N.  E.  795;  Bostwick  v.  Bryant,  113  Ind. 
448,  16  N.  E.  378;  Gillispie  v.  Ft.  Wayne,  etc., 
R.  Co.,  12  Ind.  398;  Swift  v.  Ellsworth,  10 
Ind.  205,  71  Am.  Dec.  316. 

Kansas. —  Stewart  v.  Price,  64  Kan.  191, 
199,  67  Pac.  553,  64  L.  R.  A.  581  and  note. 
The  majority  of  the  court  in  this  case  would 
define  the  real  party  in  interest  as  "  the  per- 
son who  is  actually  and  substantially  inter- 
ested in  the  subject-matter,  as  distinguished 
from  one  who  has  only  a  nominal,  formal  or 
technical  interest  in  it  or  connection  with  it." 
But  see  the  dissenting  opinion  and  the  de- 
cision in  Manley  v.  Park.  68  Kan.  400,  75 
Pac.  557,  66  L.  R.  A.  967,  rejecting  this  defi- 
nition as  unsound. 

NehrasJca. —  Hoagland  v.  Van  Etten,  23 
Nebr.  462,  36  N.  W.  755,  22  Nebr.  681,  35 
N.  W.  869.    Compare  Hoagland  v.  Van  Etten, 

31  Nebr.  292,  47  N.  W.  920.  See  infra,  note  66. 
Nevada.—  Gruber  v.  Baker,  20  Nev.  453,  23 

Pac.  858,  9  L.  R.  A.  302. 

North  Carolina. —  Ravenal  v.  Ingram,  131 
N.  C.  549,  42  S.  E.  967,  dictum. 

Ohio.— Brown  v.  Ginn,  66  Ohio  St.  316, 
321,  64  N.  E.  123,  where  the  ruling  on  the 
point  was,  however,  not  necessary  to  the  re- 
sult. In  this  case  the  court,  per  Spear,  J., 
remarked:  "We  are  aware  that  the  tendency 
of  some  courts  has  been  to  uphold  actions 
brouglit  upon  negotiable  instruments,  trans- 
ferred for  collection  only,  on  the  ground  that 
the  plaintiff  is  the  real  party  in  interest  .  .  . 
it  may  be  admitted  that  the  trend  in  some 
of  the  code  states  is  in  that  direction.  But 
we  have  found  no  case  which  goes  to  the 
extent  of  holding  that  an  assignment  of  an 
open  account  for  the  mere  purpose  of  collec- 
tion, one  which  gives  the  assignee  a  contin- 
gent interest  only,  constitutes  him  the  'leal 
party  in  interest  within  the  meaning  of  the 
statute." 

Wisconsin. —  Bobbins  v.  Deverill,  20  Wis. 
142,  dictum.  For  the  later  doctrine  in  Wis- 
consin see  infra,  note  66. 

United  States. —  Lawyer  v.  Post,  109  Fed. 
512,  47  C.  C.  A.  491,  dictum. 
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tlie  party  plaintiff  thereby  reqiured  tlie  action  to  be  brouf^lit  in  tlie  name  of  the 
real  party  in  interest  —  the  party  entitled  to  tlie  fruits  of  the  action,  tlie  beneficial 
claimant.'^'-'  This  doctrine  is  open  to  serious  question.  Jii  point  of  principle  it 
would  seem  that,  however  far  reaching  the  rule  of  the  codes  requiring  the  action 
to  be  brought  in  the  name  of  the  real  party  in  interest,  it  cannot  projKjrly  be 
construed  so  as  to  destroy  a  substantive  legal  title."*^  In  point  of  authority  this 
doctrine  is  discredited  by  a  growing  array  of  decisions.*' 

(b)  Legal  Title  Sufficient.  After  some  vacillation,'''^  the  courts  of  the  code 
•states  have  very  generally  rejected  or  refused  to  adopt  tlie  doctrine  that  beneficial 
ownership  is  necessary  for  a  standing  as  real  party  in  interest.  Without  denying 
that  beneficial  ownership  is  sufficient,  in  connection  with  the  corresponding  cause 
of  action,"''  the  prevailing  view  now  entertained  by  these  courts  recognizes  the 
legal  title  also  as  sufficient.*^  The  sounder  view  is  rather  that  it  is  enough  to 
entitle  plaintiff  to  maintain  the  action,  as  real  party  in  interest,  if  he  has  the 
legal  title  to  the  demand,  and  defendants  will  be  protected  in  a  payment  to  or 
recovery  by  him.*^  A  third  person,  not  a  party  to  the  action,  may,  it  is  true,  be 
entitled  to  claim  from  plaintiff  a  portion  of  the  fruits  of  the  action,  or  all  its 
fruits,  as  the  case  may  be  ;  but  as  against  the  defendant  a  plaintiff  is  the  real  party 
in  interest  if  he  has  and  shows  the  complete  legal  title  to  the  cause  of  action 
asserted,  so  that  he  can  legally  discharge  the  defendant  fj-om  his  obligation.** 


59.  Hoagland  v.  Van  Etten,  23  Nebr.  462, 
463,  36  N.  W.  755,  per  Maxwell,  C.  J.  But 
see  infra,  note  60. 

The  same  view  is  responsible  for  a  current 
definition  of  the  real  party  in  interest.  See 
for  instance  Dennison  v.  Soper,  33  Iowa  183, 
185,  w'here  Miller,  J.,  remarks :  "  The  '  real 
party  in  interest '  is  the  party  having  the 
beneficial  interest;  the  party  having  the 
beneficial  ownership." 

60.  See  the  outcome  of  Hoagland  v.  Van 
Etten,  in  its  third  appearance  before  the  su- 
preme court  of  Nebraska,  31  Nebr.  292,  47 
N.  W.  920,  where  the  court  was  in  effect 
forced  to  recognize  the  legal  title  of  plain- 
tiff, after  every  effort  to  ignore  it.  See  also 
Alexander  v.  Overton,  36  Nebr.  503,  54  N.  W. 
825.  It  is  to  be  noted  also  that  the  theory 
that  the  codes  have  adopted  the  equity  rule 
of  parties  and  therefore  require  the  action  to 
be  in  the  name  of  the  beneficial  owner  ignores 
the  fact  that  equity  did  not  disregard  the 
legal  title  but  as  a  rule  assumed  that  the  legal 
title  could  find  protection  in  the  courts  of 
law. 

61.  See  infra,  I,  B,  2,  (iii),  (d),  (4),  (b). 

62.  See  the  change  of  judicial  opinion  on 
the  point  in  Knadler  v.  Sharp,  36  Iowa  232, 
236,  where  the  court,  per  Cole,  J.,  remarked 
that  the  provision  of  the  Iowa  code  as  to  the 
real  party  in  interest  was  "  first  construed 
.  .  .  to  mean  the  party  having  the  legal  title 
or  interest.  Farwell  v.  Tyler,  5  Iowa  535. 
But,  afterward,  it  was  held  to  mean  the  party 
having  the  beneficial  interest,  as  contradistin- 
guished from  the  mere  holder  of  the  legal 
tit'a.  Conyngliam  v.  Smith,  16  Iowa  471. 
And  subsequently  it  was  held  that  the  party 
holding  the  legal  title  of  a  note  or  instru- 
ment may  sue  on  it  though  lie  be  an  agent  or 
triistofi,  and  liable  to  account  to  another  for 
tlie  proceeds  of  the  recovery,  but  lie  is  open 
in  sucli  eases  to  any  defense  wliich  exists 
against  the  party  beneficially  int<M-ested;  or, 
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the  party  beneficially  interested,  though  he 
may  not  have  the  legal  title,  may  sue  in  his 
own  name."  The  doctrine  of  Krapp  v.  El- 
dridge,  33  Kan.  106,  5  Pac.  372,  that  the  legal 
title  is  sufficient,  was  rejected,  by  a  divided 
court,  in  Stewart  v.  Price,  64  Kan.  191,  67 
Pac.  553,  64  L.  R.  A.  581,  in  favor  of  the 
doctrine  that  the  beneficial  ownership  is  neces- 
sary. The  latter  doctrine  was  in  turn  re- 
jected, by  a  unanimous  court,  in  Manley  f. 
Park,  68  Kan.  400,  75  Pac.  557,  66  L.  R.  A. 
967,  and  the  earlier  doctrine  restored  to 
favor.  In  Killmore  v.  Culver,  24  Barb.  (N.  Y.) 
656,  it  was  held  that  plaintiff,  who  had 
the  legal  title,  could  not  maintain  the  action, 
"[because]  not  the  real  party  in  interest." 
The  same  doctrine  appears  in  Clark  v.  Phil- 
lips, 21  How.  Pr.  (N.  Y.)  87,  and  has  the 
approval  of  the  supreme  court  in  Eaton  v. 
Alger,  57  Barb.  (N.  Y.)  179.  It  is  rejected  in 
Allen  V.  Brown,  44  N.  Y.  228,  in  Eaton  v. 
Alger,  47  N.  Y.  345,  and  in  other  New  York 
cases,  in  favor  of  the  doctrine  that  a  legal 
title  is  sufficient. 

63.  When  the  beneficial  owner  sets  up  a 
mere  legal  cause  of  action,  the  objection  is  in 
strictness  not  that  the  beneficial  owner  can- 
not sue,,  but  that,  in  the  case  as  brought,  he 
has  set  up  a  cause  to  which  he  has  no  title. 
Richardson  r.  Means,  22  Mo.  495. 

64.  See  cases  cited  infra,  note  66. 

65.  See  Hunter  v.  Allen,  106  N.  Y.  App. 
Div.  557,  94  N.  Y.  Suppl.  880,  where  the  sole 
contention  before  the  court  was  that  plaintiff 
was  not  the  real  party  in  interest. 

66.  Alabama. — Carpenter  v.  Greene  County, 
130  Ala.  613,  29  So.  194;  Rice  v.  Rice,  106 
Ala.  636,  637,  17  So.  628  (an  action  upon  a 
promissory  note,  which,  as  appeared  from  the 
note,  was  pavable  to  plaintiff  as  trustee 
for  others;  Code,  §  2594  (2523)  required 
that  "  actions  on  promissory  notes  .  .  . 
must  be  prosecuted  in  the  name  of  tlie  party 
really  interested."    Plaintiff  sued  in  his  in-  • 
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If  plaintiff's  legal  title  to  the  demand  or  the  cause  of  action  asserted  appears,  it 


dividual  capacity;  it  was  objected  that  he 
was  not  the  real  party  in  interest;  but  said 
the  court,  reiterating  the  doctrine  of  earlier 
cases,  '  This  section  .  .  .  has  caused  much 
perplexity  in  practice.  But  whenever  a  party 
has  the  legal  title,  if  he  is  a  party  to  whom 
payment  can  be  legally  made,  and  who  can 
legally  discharge  tlie  debtor,  the  action  may 
be  brought  in  his  name,  although  the  money, 
when  collected,  is  not  for  his  use")  ;  Bibb  v. 
Hall,  101  Ala.  79,  14  So.  98.  Compare  Tilley 
V.  Harrison,  91  Ala.  295,  8  So.  802;  Hirsch- 
felder  v.  Mitchell,  54  Ala.  419;  Yerby  v.  Sex- 
ton, 48  Ala.  311. 

Arizona. —  Sroufe  v.  Soto,  (1896)  43  Pac. 
221,  which  was  an  action  upon  an  account 
assigned  to  plaintiff  for  the  purpose  of  col- 
lection. It  was  held  that,  although  it  was 
in  fact  understood  by  the  parties  that  the 
beneficial  interests  to  pass  by  the  assignment 
were  limited,  still  plaintiff,  as  holder  of  the 
legal  title  of  said  accounts,  could  sue  for  and 
recover  the  whole  amount. 

California. — Los  Robles  Water  Co.  v.  Stone- 
man,  146  Cal.  203,  79  Pac.  880;  Cortelyou  v. 
Jones,  132  Cal.  131,  64  Pac.  119  (where  notes 
and  mortgages  were  assigned  to  P  "  to  be 
collected,  and  the  proceeds  to  be  held  in 
trust "  for  certain  purposes ;  P  brought  a 
foreclosure  suit  in  his  own  name  individually; 
defendant  objected  that  P  could  sue  only  in 
his  representative  capacity,  as  trustee  of  an 
express  trust;  that  he  should  have  set  up 
in  his  complaint  the  fact  creating  the  trust, 
and  that  he  was  not  entitled  to  a  judgment 
in  his  favor  individually,  and  it  was  held 
that  this  objection  could  not  be  sustained, 
for  the  reason  that  a  legal  title  was  vested 
in  P,  and  payment  to  him  or  satisfaction  of 
a  judgment  in  his  favor  would  exonerate  de- 
fendant; ;  Herman  v.  Heeht,  116  Cal.  553, 

48  Pac.  611;  Ingham  v.  Weed,  (1897)  48 
Pac.  319;  Giselman  v.  Starr,  106  Cal. -651, 
40  Pac.  8;  Toby  v.  Oregon  Pac.  R.  Co.,  98 
Cal.  490,  497,  33  Pac.  550  (where  it  was  said: 
"  A  trustee  to  whom  a  chose  in  action  had 
teen  transferred  for  collection  is,  in  contem- 
plation of  law,  so  far  the  owner  that  he  may 
sue  on  it  in  his  own  name  " )  ;  O'Connor  v. 
Irvine,  74  Cal.  435,  440,  16  Pac.  236  (where 
it  was  said:  "Plaintiff  is  the  real  party  in 
interest.  ...  It  is  sufficient,  under  the  code, 
if  he  holds  the  legal  title  to  the  demand  " )  ; 
Anson  v.  Townsend,  73  Cal.  415,  419,  15  Pac. 

49  (where  it  was  said:  "As  the  plaintiff  had 
the  legal  title,  it  did  not  concern  the  de- 
fendant whether  he  [the  plaintiff]  held  it  in 
trust  for  Mrs.  Townsend  or  not.  So  far  as 
concerned  the  defendant,  he  was  the  real 
party  in  interest,  and  might  sue  in  his  own 
name");  Walker  v.  McCusker,  71  Cal.  594, 
12  Pac.  723;  Ginocchio  v.  Amador  Canal,  etc., 
Co.,  67  Cal.  493,  8  Pac.  29;  McPherson  v. 
Weston,  64  Cal.  275,  30  Pac.  842;  Wetmore 
V.  San  Francisco,  44  Cal. '294;  Gradwohl  v. 
Harris,  29  Cal.  150.  (which  case  marks  the 
further  point  that  intervention  by  the  bene- 
ficial owner  is   permissible  but  not  neces- 


sary) ;  White  v.  The  Mary  Ann,  6  Cal.  462, 
471,  65  Am.  Dec.  523  (where  it  is  said:  "  The 
insurance  company  may  have  the  equitable 
right  to  the  proceeds,  or  a  part  of  them,  but 
the  legal  right  to  bring  the  action  remains 
with  the  plaintiff,  and  this  constitutes  him 
in  the  view  of  the  law  as  much  the  real  party 
in  interest  as  if  he  were  entitled  to  the  pro- 
ceeds " ) . 

Colorado. —  Central  City  First  Nat.  Bank 
V.  Hummel,  14  Colo.  259,  23  Pac.  986,  20 
Am.  St.  Rep.  257,  8  L.  R.  A.  788  (where  it 
is  said :  "  The  '  real  party  in  interest '  is  held 
to  mean  the  person  in  whom  the  legal  title 
to  the  claim  in  suit  is  vested  " )  ;  Bassett  v. 
Inman,  7  Colo.  270,  273,  3  Pac.  383  (where 
it  is  said :  "  The  plaintiff,  as  assignee  of  the 
note  and  account  sued  upon,  was  the  '  real 
party  in  interest,'  within  the  meaning  of  the 
Code  of  Civil  Procedure,  even  though  the  con- 
sideration of  the  assignment  may  have  been 
a  payment  to  the  assignor  after  recovery  in 
the  suit  by  the  assignee")  ;  Gomer  v.  Stock- 
dale,  5  Colo.  App.  489,  39  Pac.  355,  356 
(where  it  is  said:  "It  is  no  infraction  of 
this  statute  [the  provision  of  the  code  that 
every  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest]  to  bring  the 
suit  in  the  name  of  the  person  to  whom  the 
claim  has  been  assigned,  whether  it  be  an 
open  account  or  otherwise,  although  there 
may  be  annexed  to  the  transfer  the  condition 
that,  when  the  sum  is  collected,  the  whole  or 
some  part  of  it  must  be  paid  over  to  the 
assignor  " ) . 

Indiana. —  Hardin  v.  Helton,  50  Ind.  319; 
Robbins  v.  Cheek,  32  Ind.  328,  2  Am.  Rep. 
348;  Robbins  v.  Dishon,  19  Ind.  204.  Compare 
Butler  V.  Sturges,  6  Blackf.  186,  giving  the 
rule  prior  to  the  code.  But  see  Indiana  cases 
contra,  cited  supra,  note  58. 

Iowa. —  Dorr  Cattle  Co.  v.  Jewett,  116 
Iowa  93,  89  N.  W.  109  (where  P  had  sold 
property  to  D  upon  his  promise  to  P  to  credit 
the  price  upon  the  note  of  Y,  which  was  held 
by  D)  ;  Abell  Note  Brokerage,  etc.,  Co.  v. 
Hurd,  85  Iowa  559,  52  N.  W.  488;  Vimont 
V.  Chicago,  etc.,  R.  Co.,  64  Iowa  513,  17 
N.  W.  31,  21  N.  W.  9;  Searing  v.  Berry,  58 
Iowa  20,  11  N.  W.  708  (where  a  judgment 
had  been  assigned  to  P  for  the  benefit  of  S, 
and  it  was  held  that  as  P  had  the  legal  title 
to  the  judgment,  "  the  law  regards  him  as 
the  real  party  in  interest  to  prosecute  this 
suit  to  enforce  the  collection  of  the  judg- 
ment") ;  Cassidy  v.  Woodward,  77  Iowa  354, 
357,  42  N.  W.  319  (where  S  bought  land  and 
had  it  conveyed  to  P  who  was  the  servant  of 
S,  and  at  the  time  had  no  knowledge  of  the 
conveyance ;  the  beneficial  ownership  con- 
tinues in  S,  but  an  action  to  recover  the  land 
lies  in  the  name  of  P^  and  said  the  court: 
"  The  party  holding  the  legal  title  to  a  cause 
of  action,  though  he  be  a  mere  agent  or  trus- 
tee, with  no  beneficial  interest  therein,  may 
sue  thereon  in  his  own  name  " )  ;  Knadler  v. 
Sharp,  36  Iowa  232  (where  open  accounts  had 
been  assigned  to  plaintiff  upon  his  agreement 
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to  pay  over  the  net  proceeds,  and  it  was  held 
that  phiintiir,  having  the  legal  title,  could  sue 
as  real  party  in  interest)  ;  Cottle  v.  Cole,  20 
Iowa  481,  48C  (where  Dillon,  J.,  said:  "  Hold- 
ing, as  the  plaintiir  did,  tlie  legal  title  to  the 
judgment,  by  assignment,  he  could  sue  upon 
it;  and  his  right  to  recover  could  not  be 
defeated  by  simply  showing  tliat  Cluff  was 
the  party  beneficially  interested  in  the 
action." 

Kansas. —  Greene  v.  McAuley,  70  Kan.  COl, 
79  Pac.  133,  08  L.  II.  A.  308;  Manley  v.  Park, 
68  Kan.  400,  401,  81.5,  75  Pac.  557,  1134,  CO 
L.  R.  A.  907,  971,  where  it  was  said:  "  Wlien 
the  owner  of  a  note,  for  reasons  satisfactory 
to  himself,  assigns  it  to  another,  thereby  vest- 
ing in  him  the  full  legal  title,  the  assignee 
becomes,  so  far  as  the  debtor  is  concerned, 
the  real  party  in  interest.  The  original  owner 
is  still  the  person  to  be  finally  benefited  by 
the  litigation,  but  his  legal  demand  is  no 
longer  against  the  maker  of  the  note,  but 
against  the  person  to  whom  he  has  assigned 
it."  This  case  expressly  overrules  Stewart  v. 
Price,  64  Kan.  191,  211,  67  Pac.  553,  64 
L.  R.  A.  581,  where  a  divided  court  held 
that  beneficial  ownership  is  essential  for  the 
real  party  in  interest  under  the  code.  In  the 
dissenting  opinion  of  Stewart  v.  Price,  supra, 
concurred  in  by  two  other  judges,  Greene,  J., 
after  reviewing  the  authorities,  stated  their 
result  thus :  "  The  principle  running  through 
and  controlling  in  all  of  the  foregoing  de- 
cisions is  that  the  person  in  possession  and 
holding  the  legal  title  to  the  evidence  of  in- 
debtedness sued  on  is  the  real  party  in 
interest,  within  the  meaning  of  the  code,  not- 
withstanding the  entire  beneficial  interest  is 
in  another."  This  dissent  is  recognized  as 
sound  law  by  a  unanimous  court  in  Manley 
V.  Park,  supra.  The  cases  of  Krapp  v.  El- 
dridge,  33  Kan.  106,  5  Pac.  372,  and  Linney 
V.  Thompson,  3  Kan.  App.  718,  45  Pac.  450, 
which  were  overruled  by  Stewart  v.  Price, 
supra,  have  apparently  been  restored  to  favor 
by  Manley  v.  Park,  supra. 

Kentucky. —  McBrayer  v.  Dean,  100  Ky. 
39'8,  38  S.  W.  508,  18  Ky.  L.  Rep.  847. 

Minnesota. —  Struckmeyer  v.  Lamb,  64 
Minn.  57,  65  N.  W.  930  (and  see  "Trustee 
of  Express  Trust  infra,  I,  B,  2,  e,  (iv)  )  ; 
Minnesota  Thresher  Mfg.  Co.  v.  Heipler,  49 
Minn.  395,  52  N.  W.  33  ("The  plaintiff  held 
the  legal  title  to  the  demand,  and  was  the 
real  party  in  interest" )  ;  Anderson  v.  Reardon, 
46  Minn.  185,  48  N.  W.  777;  Elmquist 
V.  Markoe,  45  Minn.  305,  47  N.  W.  970;  Van- 
strum  V.  Liljengren,  37  Minn.  191,  33  N.  W. 
555;  Castner  v.  Sumner,  2  Minn.  44. 

Missouri. —  Guerney  v.  Moore,  131  Mo.  650, 
32  S.  W.  1132  (holding  that  when  the  assign- 
ment of  the  chose  in  action  vests  the  entire 
apparent  legal  title  in  the  assignee,  he  is  the 
real  party  in  interest,  and  it  is  immaterial 
what  arrangements  have  been  made  between 
him  and  the  assignor  in  respect  to  the  pro- 
ceeds) ;  Young  V.  Hudson,  09  Mo.  102,  12 
S.  W.  632;  Ely  v.  Porter,  58  Mo.  158.  In 
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Peters  v.  Ht.  Louis,  etc.,  R.  Co.,  24  Mo.  586, 
five  distinct  claims,  by  as  many  labf^rerH, 
against  a  railway  company  were  as»igiied  to 
P,  that  he  might  collect  them,  either  by  suit 
in  his  own  nanje,  or  otherwifie;  for  his  serv- 
ices P  was  to  receive  one  fourth  of  tlie  amount 
collected;  the  remainder  he  was  to  pay  over 
to  his  assignors.  P  was  to  pay  all  costs  and 
charges  which  miglit  accrue  in  the  collections 
of  the  claims,  or  in  their  attempted  collection. 
It  was  held  that  P  can  sue  in  his  own  name. 
In  Webb  v.  Morgan,  14  Mo.  428,  the  action 
was  in  the  name  of  the  assignee  of  promis- 
sory notes.  On  the  trial  plaintiff  admitted 
that  he  "  had  no  interest  in  the  notes  "  and 
was  acting  "  merely  as  agent  "  of  the  prom- 
isee. It  was  held  that  plaintiff  could  sue  in 
his  own  name,  tlie  assignment  having  passed 
to  him  the  legal  title  to  the  note.  Here  plain- 
tiff was  not,  in  the  e\'e  of  the  law,  a  mere 
agent,  but  an  agent  clothed  with  a  title.  That 
the  naked  agent  cannot  sue  see  "  The  Limits- 
of  Remedial  Interest,"  infra,  I,  B,  2,  e.  In 
Willison  V.  Smith,  52  Mo.  App.  133,  P 
sued  in  replevin  under  a  chattel  mortgage 
securing  a  note  to  order  of  M,  who,  through 
an  agent,  had  indorsed  and  delivered  the  note 
to  P,  for  purposes  of  collection.  It  was  held 
that  P,  having  legal  title  to  the  note,  had 
legal  title  also  to  the  mortgage,  and  therefore 
could  sue  in  his  own  name.  Compare  Bud- 
dington  v.  Mastbrook,  17  Mo.  App.  577. 

'Nebraska. —  Huddleson  v.  Polk,  70  Nebr. 
483,  97  N.  W.  624  (where  plaintiff  an  attorney, 
to  whom  numerous  creditors  of  defendant  had 
assigned  their  claims,  and  who  was  to  receive 
one  half  the  amount  recovered,  sued  in  his 
own  name  alone)  ;  Chamberlain  v.  Woolsey, 
66  Nebr.  141,  92  N.  W.  181,  95  X.  W.  38; 
Meeker  v.  Waldron,  62  Nebr.  089,  87  N.  W. 
539;  Alexander  v.  Overton,  36  Nebr.  503,  504, 
54  N.  W.  825  (where  Maxwell,  C.  J.,  re- 
marks :  "  Suppose  a  brother  should  take  the 
title  to  a  tract  of  land  in  the  name  of  his 
sister  —  the  deed  being  made  to  her,  would  it 
be  seriously  contended  that  an  action  of  eject- 
ment could  not  be  maintained  in  her  name  to 
recover  the  possession  ?  In  law,  she  would 
hold  the  legal  title  and  would  be  the  real 
party  in  interest")  ;  Mc Williams  v.  Bridges, 
7  Nebr.  419;  Commercial  State  Bank  v.  Row- 
ley, 2  Nebr.  (Uno£f.)  645,  89  N.  W.  765 
(where  as  indorsee  of  a  check  plaintifif  had 
the  legal  title  to  it,  and  sued  in  his  own 
name ) . 

Nevada. —  Smith  v.  Logan,  18  Nev.  149,  1 
Pac.  078.  Here  in  an  action  to  determine 
water-rights,  it  appeared  that,  although  the 
lands  had  been  conveyed  to  P,  he  had  agreed 
orally  to  reconvey  the  land  to  his  grantors 
upon  the  termination  of  the  action.  It  was 
held  that  P,  having  the  legal  title,  is  the 
real  party  in  interest. 

New  York. —  St.  James  Co.  v.  Sectirity 
Trust,  etc.,  Co.,  178  N.  Y.  560,  70  N.  E.  1108 
[affirming  82  N.  Y.  App.  Div.  242,  81  N.  Y. 
Suppl.  739] ;  Lawrence  v.  Greenfield  Cong. 
Church,  164  N.  Y.  115,  58  N.  E.  24;  Thompson. 
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is  merely  colorable/''  that  the  third  person's  beneficial  ownership  appears  upon  the 


V.  Whitmarsh,  100  N.  Y.  35,  39,  2  N.  E.  273 

("Where  an  executor  or  administrator  sells 
on  credit  the  property  of  the  estate,  and  sues 
to  recover  the  debt,  he,  as  an  individual,  is 
the  real  party  in  interest,  for  the  contract  is 
made  with  him,  and  the  promise  to  pay  runs 
to  him,  and  he  is  personally  accountable  for 
the  assets  which  he  has  sold  " )  ;  Sheridan  v. 
New  York,  68  N.  Y.  30,  32  ("A  plaintiff  is 
the  real  party  in  interest  under  the  Code,  if 
he  has  a  valid  transfer  as  against  the  as- 
signor, and  holds  the  legal  title  to  the  de- 
mand. The  defendant  has  no  legal  interest 
to  inquire  further  ")  ;  Eaton  v.  Alger,  47 
N.  Y.  345  ^overruling  Eaton  v.  Alger,  57 
Barb.  179] ;  Meeker  v.  Claghorn,  44  N.  Y. 
349;  Allen  v.  Brown,  44  N.  Y.  228;  Cum- 
mings  V.  Morris,  25  N.  Y.  625 ;  Hunter  v,. 
Allen,  106  N.  Y.  App.  Div.  557,  94  N.  Y. 
Suppl.  880  ("It  is  enough,  to  entitle  the 
plaintiff  to  maintain  the  action,  that  he  has 
the  legal  right  to  the  demand  and  that  the 
defendants  would  be  protected  in  a  payment 
to  or  recovery  toy  him " )  ;  Linden  v.  Bru- 
stein,  23  Misc.  655,  52  N.  Y.  Suppl.  120. 
Corn-pare  Welsh  v.  Rheinhardt,  21  Misc.  22, 
4G  N.  Y.  Suppl.  866.  In  Friedman  f.  Schul- 
man,  46  Misc.  572,  92  N.  Y.  Suppl.  801, 
plaintiff'  sued  as  assignee  of  a  claim  for 
breach  of  contract  of  employment ;  the  as- 
signor testified  that  he  was  a  non-resident, 
that  he  did  not  know  the  plaintiff  personally, 
and  that  he  expected  to  receive  the  entire  re- 
covery if  plaintiff  succeeded.  It  was  held  that 
as  plaintiff  had  a  valid  transfer  as  against 
his  assignor  and  held  the  legal  title,  he  could 
sue  in  his  own  name.  "  While  the  transaction 
as  between  the  parties  appears  to  have  been 
merely  colorable,  yet  that  would  constitute  no 
defense  on  the  ground  that  the  assignee  was 
not  the  real  party  in  interest."  In  Brown 
17.  Powers,  53  N.  Y.  App.  Div.  251,  65  N.  Y. 
Suppl.  733,  P  sued  as  assignee  of  a  judgment; 
the  defense  was  that  while  the  judgment  had 
been  in  form  assigned  to  P,  it  was  never- 
theless in  fact  owned  by  the  assignor,  a  bank, 
and  it  was  held  that  P,  under  the  assignment, 
"  was  the  legal  owner  of  it  [the  judgment] 
and,  therefore,  was  the  real  party  in  inter- 
est." 

'North  Dakota. —  Commercial  Bank  v.  Red 
River  Valley  Nat.  Bank,  8  N.  D.  382,  79 
N.  W.  859;  Seybold  v.  Grand  Forks  Nat. 
Bank,  5  N.  D.  460,  67  N.  W.  682. 

Ohio. —  See  Kent  v.  Dana,  100  Fed.  56,  64, 
40  C.  C.  A.  281;  White  v.  Stanley,  29  Ohio 
St.  423.  Compare  Nichols  v.  Gross,  26  Ohio 
St.  425.    But  see  supra,  note  58. 

Oregon. —  Falconio  v.  Larsen,  31  Oreg.  137, 
48  Pac.  703,  37  L.  R.  A.  254,  where  plaintiff 
was  assignee  of  a  claim  for  wages,  assigned 
for  collection  only. 

South  Carolina. —  Wylie  v.  Ohio  River,  etc., 
R.  Co.,  48  S.  C.  405,  26  S.  E.  676.  Here  the 
owner  of  a  cow  mortgaged  her  to  P,  with 
other  chattels,  to  secure  a  note  for  fifty  dol- 
lars. After  the  maturity  of  the  mortgage 
debt,  the  cow,  while  still  in  the  possession  of 
[6] 


the  mortgagor,  was  killed,  through  the  neg- 
ligence of  the  defendant  railway.  It  was  held 
that  P  may  bring  the  action  against  the  rail- 
way company,  because  "  upon  breach  of  the 
conditions  of  a  chattel  mortgage,  the  mort- 
gagee becomes  the  legal  owner  of  the  mort- 
gaged proj^erty." 

South  Dakota. —  Citizens'  Bank  v.  Cork- 
ings,  9  S.  D.  614,  70  N.  W.  1059,  62  Am. 
St.  Rep.  891. 

Utah. —  Wines  v.  Rio  Grande  &  Western  R. 
Co.,  9  Utah  228,  33  Pac.  1042,  where  P,  being 
the  assignee  of  various  distinct  claims  for 
cattle,  belonging  to  different  owners,  which 
had  been  killed  through  the  negligence  of  the 
defendant  railway,  it  was  held  that  it  was 
immaterial  whether  any  consideration  was 
paid  for  the  assignment,  or  whether  or  not 
the  assignment  was  merely  for  the  purpose  ' 
of  the  suit. 

Washington. —  Riddell  v.  Priehard,  12 
Wash.  601,  41  Pac.  905  (holding  that  an  at- 
torney to  whom  a  note  is  assigned,  for  a 
nominal  consideration  and  the  purpose  of  col- 
lection, may  sue  in  his  own  name)  ;  McDaniel 
V.  Pressler,  3  Wash.  636,  29  Pac.  209  (where 
the  point  is  covered  in  part  by  a  specifie 
provision  in  the  code  to  the  effect  that  the 
assignee  of  a  chose  in  action  may,  by  virtue 
of  the  assignment  thereof,  in  writing,  main- 
tain an  action  in  his  own  name,  "  notwith- 
standing the  assignor  may  have  an  interest 
in  the  thing  assigned,"  provided  defendant 
may  assert  any  counter-claims  or  offsets 
against  the  original  owner ) . 

Wisconsin. — Brossard  v.  Williams,  114  Wis. 
89,  89  N.  W.  832;  Chase  v.  Dodge,  111  Wis. 
70,  86  N.  W.  548;  Anderson  v.  Johnson,  106 
Wis.  218,  82  N.  W.  177;  Crowns  t.  Forest 
Land  Co.,  99  Wis.  103,  105,  74  N.  W.  546,  per 
Bardeen,  J.  In  the  last  case  plaintiff,  as  mort- 
gagee, was  "  vested  with  and  held  the  legal 
ownership  of  the  demand  sued  upon.  The  ap- 
pellant [defendant]  had  no  legal  interest  to 
inquire  whether  the  respondent's  interest  was 
actual  or  colorable,  or  whether  a  consideration 
was  paid  therefor  or  not." 

67.  See  cases  cited  infra,  this  note. 

The  "  colorable "  transfer  of  title. —  In 
Sheridan  v.  New  York,  68  N.  Y.  30,  32,  per 
Church,  C.  J.,  the  court  had  charged  the  jury 
that  if  they  believed  that  the  assignment  to 
plaintiff  was  a  "  sham  transaction "  they 
should  find  for  defendant.  It  was  held  to  be 
error,  for  it  appeared  that  the  assignment  had 
conveyed  the  legal  title  to  plaintiff,  and  even 
if  "  the  circumstances  were  such  as  to  justify 
the  jury  in  finding  that  it  was  colorable  as 
between  the  parties,  yet  that  would  constitute 
no  defence  on  the  ground  that  the  plaintiff' 
was  not  the  real  party  in  interest."  And 
see  the  remark  of  Judge  Severens  in  Kent 
V.  Dana,  100  Fed.  56,  64,  40  C.  C.  A.  281: 
"  Where,  as  in  Ohio,  the  code  of  procedure 
requires  that  the  suit  shall  be  brought  by  the 
real  party  in  interest,  it  is  nevertheless  held 
that,  when  the  plaintiff  is  the  lawful  holder 
of  the  note,  it  is  no  defense  to  the  maker  to 
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face  of  plaintifi's  clairn,*'^  that  the  beneficial  owner  has  agreed  to  meet  the  costs 
of  tlie  suit/'^  or  that  the  vesting  of  the  legal  title  in  plaintiff  gives  him  a  procedural 
right  which  the  beneficial  owner  would  not  have  l>ecn  al>le  to  claim  if  suit  liad 
been  brought  in  liis  name.™  But  on  a  possible  limitation  in  such  cases  because 
of  a  I'ight  in  the  trial  court  to  go  behind  the  legal  title  of  plaintiff,  in  order  to 
protect  the  ])roces8  or  the  rulings  of  the  court,  see  a  following  topicJ' 

(e)  Double  Aspect  of  Real  Party  in  Interest.  Uiider  the  prevailing  doc- 
trine noticed  above,''^  it  is  clear  that  the  plirase  "real  party  in  interest"  has 
acquired  a  double  meaning.  In  states  which  admininister  law  and  equity  through 
the  one  form  of  civil  action  tlie  phrase  may  mean  the  person  having  the  l>eneficial 
ownership;''''  but  it  may  also  mean  a  person  who,  although  without  the  beneficial 
ownership,  is  clothed  with  the  entire  legal  title.''''  This  result  is  the  natural  out- 
come of  the  adoption  of  one  form  of  civil  action  for  the  administration  of  distinct 
substantive  rights  at  law  and  in  equity.''^  As  the  historic  legal  cause  of  action  and 
the  historic  equitable  cause  of  action  remain  unchanged  by  the  codes  and  either 
may  be  asserted,  without  a  merely  procedural  distinction,  in  the  complaint  or 
petition,'^''  so  both  the  historic  plaintiffs  in  our  doctrine  of  parties,  the  "  legal 
plaintifi"  and  the  "equitable  plaintiff,"'"  come  within  the  scope  of  the  phrase 
"  real  party  in  interest."  ™    The  effect  of  this  ambiguity,  however,  is  minimized 


show  that  the  transfer  under  which  the  plain- 
tiff holds  it  is  without  consideration,  or  sub- 
ject to  equities  between  him  and  his  assignor, 
or  colorably,  and  merely  for  the  purpose  of 
collection,  and  that  it  is  sufficient  if  he  have 
the  legal  title,  either  by  written  transfer  or 
deliver}',  whatever  may  be  ifce  equities  of  his 
relation  with  his  assignor."  See  also  Fried- 
man V.  Schulman,  46  Misc.  (N.  Y.)  572,  92 
N.  Y.  Suppl.  801;  Crowns  v.  Forest  Land 
Co.,  99  Wis.  103,  74  N.  W.  546. 

68.  In  Minnesota  Thresher  Mfg.  Co.  v. 
Heipler,  49  Minn.  395,  396,  52  N.  W.  33, 
plaintiff  sued  upon  an  accepted  draft  contain- 
ing this  clause :  "  It  is  hereby  expressly  un- 
derstood and  agreed  that  the  Minnesota 
Thresher  Manufacturing  Company  takes  this 
order  for  collection  only;  the  net  proceeds  of 
such  collection  to  be  applied  on  the  indebted- 
ness of  the  drawer  of  said  order  to  the  said 
Minnesota  Thresher  Manufacturing  Com- 
pany." The  court  said,  per  Mitchell,  J.: 
"  Clearly  the  plaintiff  held  the  legal  title  to 
the  demand,  and  was  the  real  party  in  inter- 
est." 

69.  Allen  v.  Brown,  44  N.  Y.  228.  where 
A,  B,  and  C,  having  each  a  distinct  claim 
against  D,  assigned  them  to  P;  there  was  no 
consideration  for  the  assignment;  the  pro- 
ceeds of  the  contemplated  suit  were  to  be 
paid  over  to  A,  B,  and  C.  It  was  further 
agreed  that  if  P  lost  the  suit  "  it  should  not 
trouble  or  cost  him  anything."  It  was  held 
that  as  the  assignment  had  transferred  the 
legal  title  of  the  claims  to  P,  he  was  the 
real  party  in  interest. 

70.  In  Vimont  v.  Chicago,  etc.,  E.  Co.,  64 
Iowa  513,  17  N.  W.  31,  21  N.  W.  9,  it  ap- 
peared that  a  claim  for  a  personal  injury,  as- 
signable under  the  lex  loci,  had  been  as- 
signed in  due  form  to  plaintiff,  a  citizen  of 
the  same  state  as  defendant  railway,  in  order 
to  prevent  a  removal  of  the  action  into  the 
federal  courts.  It  farther  appeared  that  the 
assignor  was  to  receive  all  but  fifty  dollars  of 
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the  expected  recovery.  It  was  held  that  as 
plaintiff  held  the  legal  title  to  the  claim  he 
could  sue  upon  it  in  his  own  name.  And  see 
Citizen's  Bank  v.  Corkings,  9  S.  D.  614,  70 
N.  W.  1059,  62  Am.  St.  Rep.  891,  where  a 
non-resident  corporation,  which  was  not  en- 
titled to  sue  in  South  Dakota,  because  it  had 
failed  to  file  its  articles  and  appoint  a  resi- 
dent agent,  transferred  its  claim  to  P,  by  an 
assignment  absolute  on  its  face;  there  was  no 
consideration  for  the  assignment,  and  it  was 
understood  that  the  assignee  should  collect 
and  pay  the  net  proceeds  to  the  corporation. 
It  was  held  that  P,  having  the  legal  title,  can 
sue  in  his  own  name  as  real  party  in  interest. 

71.  See  infra,  I,  B,  2,  e,  (m),  (f),  (2). 

72.  See  supra,  I,  B,  2,  e,  (m),  (d),  (3), 

(A),  (B). 

73.  See  swpro,  I,  B,  2,  e,  (ra),  (d),  (3), 

(a)  .  And  see  Rice  v.  Savery,  22  Iowa  470; 
Chouteau  v.  Boughton,  100  Mo.  406,  13  S.  W. 
877. 

74.  See  supra,  1,  B,  2,  e,  (iii),  (d),  (3), 

(b)  .  And  see  remarks  of  Dillon,  J.,  in  Cottle 
V.  Cole,  20  Iowa  481,  485. 

75.  "Although  the  distinction  between  ac- 
tions at  law  and  suits  in  equity  is  abolished, 
the  distinguishing  features  of  the  two  classes 
of  remedies,  legal  and  equitable,  are  as  clearly 
marked  and  rigidly  observed  as  they  ever 
were,  and  this  is  essential  to  the  administra- 
tion of  justice  in  an  orderly  manner  and  the 
preservation  of  the  substantial  rights  of 
suitors."  Chipman  V.  Montgomery,  63  N.  Y. 
221,  230,  per  Allen,  J. 

76.  See,  generally.  Pleading. 

77.  See  Judge  Baker's  classification  of 
plaintiffs  in  U.  S.  v.  Henderlong,  102  Fed. 
2,  4,  as  follows :  "  Tlie  legal  plaintiff  is  he 
in  whom  the  legal  title  or  right  of  action  is 
vested.  Tlie  equitable  plaintiff'  is  he  who,  not 
having  the  legal  title  to  the  right  of  action, 
is  in  equity  entitled  to  tlie  thing  sued  for." 

78.  As  a  further  result,  the  "  legal  plain- 
tiff' "  may  often  claim  either  as  "  real  party 
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by  the  principle  that  a  plaintiff  must  always  show  a  right  of  action  in  the  very 
cause  of  action  which  lie  asserts.'^  The  airibiguity  is  relieved  also  by  the  fact 
that,  under  either  aspect  of  the  phrase,  the  final  test  of  "  the  real  party  in 
interest"  is  snbstautially  the  same  —  the  practical  test  which  is  found  in  the 
question  whether  a  judgment  for  or  against  a  plaintiff  will  safeguard  the  defendant 
in  the  event  of  any  other  claim  on  the  same  cause.^*^ 

(f)  Final  Test  of  Real  Party  in  Interest  —  (1)  As  Respects  Right  of 
Defendant.  The  statutory  principle  of  the  real  party  in  interest  is  imperative  ; 
defendant  has  the  right  to  require  tliat  the  action  against  him,  if  not  in  name  of 
a,  plaintiff  within  one  of  the  express  exceptions,^^  must  be  brought  in  the  name  of 
the  real  party  in  interest.^  Even  when  a  plaintiff  shows  a  prima  facie  title, 
defendant  has  the  right  to  show,  if  he  can,  that  plaintiff  is  not  "  the  real  party  in 
interest."  ^  Rut  defendant's  right  to  object  is  limited  by  the  purpose  of  the 
statute  ;  and  its  evident  purpose  is  not  to  allow  defendant  to  demand  the  adjudi- 
cation of  equities  which  exist  wholly  between  plaintiff  and  third  persons.^®  So  far 
as  defendant  is  concerned,  the  purpose  of  the  statute  is  fully  attained  if,  in  the 
suit  as  brought,  defendant  is  not  shut  out  from  his  proper  defenses  and  counter- 
claims and  will  be  fully  protected  by  the  judgment,  whether  for  or  against  plain- 
tiff, in  the  event  of  any  other  claim  on  the  same  cause,^'    In  all  such  cases  there 


in.  interest "  or  as  "  trustee  of  an  express 
trust."  See  infra,  I,  B,  2,  e,  (rv). 

79.  See  supra,  I,  B,  2,  b,  (ii). 

On  principle  the  action  fails  if  plaintiff, 
having  only  a  beneficial  ownership,  sets  up 
merely  the  naked  legal  cause  of  action  existing 
in  the  right  of  his  trustee.  Richardson  i;.  Means, 
22  Mo.  495.  In  this  case  a  chattel  had  been 
conveyed  to  T  in  trust  for  P.  The  chattel 
is  converted  by  D.  Thereupon  P  sued  to  re- 
cover the  chattel  setting  up  only  the  legal 
title  and  without  joining  T.  It  was  held  that 
P  "  had  stated  [himself]  out  of  court." 

80.  The  doctrine  will  be  developed  infra,  I, 
B,  2,  e,  (in),  (f). 

81.  "The  act  is  emphatic;  it  uses  the 
Saxon  word  '  must,'  ( a  verb  which  has  not 
yet  been  twisted  by  judicial  construction,  like 
the  words  '  may '  and  '  shall,'  into  meaning 
something  else)  to  place  beyond  doubt  or 
cavil,  what  it  intended."  Eaton  V.  Alger,  57 
Barb.  (N.  Y.)  179,  190,  per  James,  J.  See 
also  Chase  v.  Dodge,  111  Wis.  70,  86  N.  W. 
548. 

82.  See  infra,  I,  B,  2,  e,  (iv)-(vii). 

83.  Giselman  v.  Starr,  106  Cal.  651,  40 
Pac.  8;  Bamberger  v.  American  Surety  Co., 
48  Misc.  (N.  Y.)  221,  223,  96  N.  Y.  Suppl. 
665  [affirmed  in  109  N.  Y.  App.  Div.  917,  96 
K  Y.  Suppl.  665],  Avhere  it  is  said:  "Plain- 
tiff being  the  real  party  in  interest  is  bound 

■   to  sue  in  his  own  name." 

84.  In  Eaton  v.  Alger,  57  Barb.  (N.  Y.) 

I  179,  this  right  of  defendant  was  recognized, 
and  he  was  permitted  to  show,  if  he  could, 
that  plaintiff,  although  having  a  prima  facie 
right  of  action,  was  not  the  real  party  in 
interest.  Defendant  failed  in  his  effort,  be- 
cause it  appeared  that  plaintiff  did  have  a 
legal  title.  See  the  second  appearance  of 
Eaton  V.  Alger,  47  N.  Y.  345.  In  Hays  v. 
Hathorn,  74  N.  Y.  486.  this  right  of  defendant 
was  again  recognized  and  enforced,  because  the 
scope  of  defendant's  offer  was  to  show  that 
plaintiff,  although  appearing  with  a  prima 


facie  title,  had  in  fact  no  title  either  legal  or 
equitable.  A  similar  offer  was  successfully 
carried  through  by  defendant  in  Bell  v.  Til- 
den,  16  Hun  (N.  Y.)  346,  where  the  prima 
facie  title  arising  from  plaintiff's  possession 
was  completely  rebutted  by  evidence  that 
plaintiff  had  "  no  legal  title  to  the  paper  in 
suit,  and  no  interest  whatever  therein."  And 
see  MacGinniss  v.  Boston,  etc.,  Consol.  Cop- 
per, etc.,  Min.  Co.,  29  Mont.  428,  75  Pac.  89. 

85.  "  The  purpose  of  the  statute  is  readily 
discernible,  and  the  right  [of  the  defendant 
to  have  a  cause  of  action  against  him  prose- 
cuted by  the  real  party  in  interest]  is  limited 
to  its  purpose."  Giselman  v.  Starr,  106  Cal. 
651,  657,  40  Pac.  8,  per  Henshaw,  J. 

86.  See  for  instance  Giselman  v.  Starr, 
106  Cal.  651,  40  Pac.  8;  Elmquist  v.  Markoe, 
45  Minn.  305,  47  N.  W.  970 ;  Allen  v.  Brown, 
44  N.  Y.  228;  and  cases  cited  infra. 

87.  California. —  Los  Robles  Water  Co.  v. 
Stoneman,  146  Cal.  203,  210,  79  Pac.  880 
("In  this  ease  a  judgment  in  favor  of  plain- 
tiff would  protect  the  defendants  from  further 
suits  by  the  owners  of  the  lots  as  to  the 
same  matter.  This  is  all  that  defendants  are 
entitled  to,  or  that  they  have  a  right  to  ex- 
pect") ;  White  V.  The  Mary  Ann,  6  Cal.  462, 
65  Am.  Dec.  523  ("  It  is  beyond  question  that 
a  recovery  will  bar  another  action  for  the 
same  cause,  and  whenever  a  defendant  is  thus 
protected,  he  has  no  right  to  make  the  ob- 
jection which  is  here  set  up  "  that  the  action 
is  not  brought  by  the  real  party  in  interest). 

Kansas. —  Greene  v.  McAuley,  70  Kan.  601. 
607,  79  Pac.  133,  68  L.  E.  A.  308,  where 
Mason,  J.,  remarks :  "  This  suggests  what  we 
conceive  to  be  the  true  rule,  of  general,  if  not 
of  universal,  application,  that  so  far  as  af- 
fects the  question  of  the  right  of  the  plaintiff' 
to  maintain  the  action  the  only  inquiry  open 
to  the  defendant  is  whether  the  plaintiff  has 
such  title  to  the  note  that  a  payment  made 
to  him  would  be  a  complete  protection  to  de- 
fendant from  any  further  liability." 

[I,  B,  2,  e,  (III),  (f),  (1)] 
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is  an  end  of  defendant's  concern,  and  with  it  of  liis  right  to  object.^  So  far  at? 
ho  is  interested,  the  action  is  being  prosecuted  in  tlie  name  of  the  real  party  in 
interest.^'*  It  follows  that  the  test  of  the  real  party  in  interest,  as  respects  defend- 
ant, is  not  found  in  the  question  whether  pluintili  m  the  person  who  is  actually 
and  substantially  interested  in  the  subject-matter  of  the  action,  but  rather  in  the 
question  whether  a  payment  to  or  a  recovery  by  the  plaintiff  will  fully  protect 
defendant  in  the  event  of  another  action  upon  the  same  cause/^ 

(2)  As  Kkspects  Riout  of  Trial  Coukt.  But  while  defendant  is  not  con- 
cerned with  a  simulated  interest  oir  the  part  of  plaintiif,  if  his  title  is  in  fact 
legally  sufficient  to  protect  defendant  in  any  other  action  upon  the  same  cause, 
and  defendant's  subsisting  counter-claims  and  defenses  are  available,  it  sometimes 


Minnesota. —  Elmquist  v.  Markoe,  45  Minn. 
305,  307,  47  N.  W.  970,  where  Mitchell,  J., 
remarlcs:  "A  recovery  by  plaintiff  will  fully 
protect  the  defendants,  and  they  have  no  in- 
terest in  the  equities  between  him  and  his 
assignor,  unless  an  inquiry  into  the  subject 
had  become  material  upon  the  right  of  inter- 
posing some  defence  or  counterclaim  against 
the  assignor." 

Missouri. —  Chouteau  v.  Boughton,  100  Mo. 
406,  13  S.  W.  877,  holding  that  an  action  by 
the  assignee  of  the  beneficiaries  on  a  cause 
accruing  to  a  trustee  is  brought  by  the  real 
party  in  interest  so  far  as  defendant  is  con- 
cerned, because  a  judgment  on  the  merits  in 
their  suit  or  that  of  their  assignee  would  bar 
an  action  by  the  trustee. 

New  York. —  Hays  v.  Hathorn,  74  N.  Y. 
486  (holding  that  plaintiff's  ownership  "  must 
be  sufficient  to  protect  the  defendant  upon  a 
recovery  against  him  from  a  subsequent 
action  by  the  assignor  " )  ;  Hunter  v.  Allen, 
106  N.  Y.  App.  Div.  557,  559,  94  N.  Y.  Suppl. 
880  (where  it  is  said:  "This  transfer  [to 
the  plaintiff]  being  valid,  and  the  plaintiff 
holding  the  legal  right  to  the  demand,  the 
defendants  have  legally  no  interest  to  inquire 
further,  as  a  payment  to  or  recovery  by  the 
plaintiff,  occupying  this  position,  would  pro- 
tect them  against  any  other  claim  based  on 
the  notes  that  might  be  made  either  by  the 
bank  or  by  another  party " ) .  And  see  the 
test  applied  in  Moppar  v.  Wiltchik,  56  Misc. 
676,  677,  107  N.  Y.  Suppl.  594.  The  ques- 
tion arose  upon  an  objection  for  defect  of 
parties ;  the  court  said :  "  The  rule  is  well 
settled  that  to  maintain  an  action  it  must 
appear  that  the  plaintiff  is  the  only  person 
possessed  of  any  ownership  or  interest  in  the 
demand;  so  that,  on  a  recovery  and  subse- 
quent payment,  all  rights  of  action  in  respect 
thereto  will  be  barred  as  against  the  de- 
fendants." 

North  Dakota. —  Seybold  v.  Grand  Forks 
Nat.  Bank,  5  N.  D.  460,  467,  67  N.  W.  682, 
where  it  is  said :  "  All  that  the  debtor  is 
interested  in  is  protection  against  a  second 
action  on  the  same  claim." 

Oregon. —  Sturgis  v.  Baker,  43  Oreg.  236, 
241,  72  Pac.  744,  where  it  is  said:  "The 
statute  requiring  that  every  action  shall  be 
prosecuted  in  the  name  of  the  real  party  in 
interest  was  enacted  for  the  benefit  of  a 
party  defendant,  to  protect  him  from  being 
harassed  for  the  same  cause.  But  if  not  cut 
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off  from  any  just  offset  or  counter-claim 
against  the  demand,  and  a  judgment  in  be- 
half of  the  party  suing  will  fully  protect  him 
when  discharged,  then  is  his  conwirn  at  aa 
end.  This  is  the  test  as  to  whether  such  a 
defense  is  properly  interposed." 

Wisconsin. —  Chase  v.  Dodge,  111  Wis.  70, 
72,  86  N.  W.  548,  where  Bardeen,  J.,  says: 
"  The  rule  that  every  action  must  be  prose- 
cuted in  the  name  of  the  real  party  in  inter- 
est ..  .  is  imperative,  but  is  satisfied  when 
it  is  shown  that  the  party  suing  is  the  one 
Avho  has  the  right  to  control  and  receive  the 
recovery." 

88.  "  Where  the  plaintiff  shows  such  a. 
title  as  that  a  judgment  upon  it  satisfied  by 
defendant  will  protect  him  from  future  an- 
noyance or  loss,  and  where,  as  against  the 
party  suing,  defendant  can  urge  any  defenses 
he  could  make  against  the  real  owner,  then 
there  is  an  end  of  the  defendant's  concern 
and  with  it  of  his  right  to  object."  Giselman 
V.  Starr,  106  Cal.  651,  658,  40  Pac.  8,  per 
Henshaw,  J. 

89.  See  Giselman  v.  Starr,  106  Cal.  651, 
40  Pac.  8. 

90.  "  The  defense  sought  to  be  proved 
would  not,  if  established,  be  available,  be- 
cause payment  of  the  judgment  to  the  plain- 
tiff will  fully  protect  the  defendant  against 
claims  by  third  parties.  This,  under  the  au- 
thorities, is  the  test  as  to  whether  or  not 
the  plaintiff  is  the  real  party  in  interest." 
St.  James  Co.  v.  Security  Trust,  etc.,  Co.,  82 
N.  Y.  App.  Div.  242,  246,  81  N.  Y.  Suppl. 
739  [a/^trmedin  178N.  Y.560,  70  N.  E.  1108], 
per  O'IBrien,  J.  In  Gross  v.  Heckert,  120  Wis. 
314,  320,  97  N.  W.  952,  it  was  remarked  by 
Marshall,  J.,  "[that]  the  test  of  whether  one 
is  the  real  party  in  interest  within  the  mean- 
ing of  the  statute  is.  Does  he  satisfy  the  call 
for  the  person  who  has  the  right  to  control 
and  receive  the  fruits  of  the  litigation?" 
The  action  here  was  successfully  maintained 
by  the  beneficial  owner.  The  further  remark 
of  the  court  that  the  real  party  in  interest; 
is  one  who  is  "  actually  and  substantially 
interested  in  the  subject-matter  "  is  evidently 
sound  as  a  description  of  plaintiff  in  the 
case  at  bar,  but  the  court  does  not  decide 
that  one  who  is  not  actually  and  substantially 
interested  in  the  subject-matter  is  not  a  real 
party  in  interest.  That  the  legal  title  is  suf- 
ficient in  Wisconsin  see  supra,  I,  B,  2,  e, 
(III),  (D),  (4),  (b)  [p.  81  text  and  note  66], 
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happens,  although  rarely,  that  the  conrt,  on  its  own  account,  will  go  behind 
plaintiff's  legal  title  and  investigate  the  question  of  his  beneficial  ownership.^^ 

(iv)  Trustee  of  an  Express  Trust — (a)  In  General.  The  prominence  of 
the  trustee  of  an  express  trust  in  our  present  doctrine  of  parties  is  due  to  the  codes 
of  civil  procedure.  In  the  earlier  systems  a  trustee  of  an  express  trust  had  no 
•distinctive  place  as  plaintiff ;  he  could  regularly  sue  in  his  own  name  as  holder 
-of  the  legal  title.^^  But  in  code  pleading,  since  the  year  1848,  the  "  trustee  of  an 
express  trust "  has  stood  in  all  the  codes  as  one  of  the  few  express  exceptions  to 
the  rule  that  a  civil  action  must  be  brought  in  the  name  of  the  real  party  in 
interest.^*  This  provision  has  given  rise  to  an  extensive  and  important  doctrine 
in  code  pleading.^^ 

(b)  Meaning  of'-''  Trustee  of  an  Express  Trusf''  — (1)  Its  Original  Mean- 
ing. In  expressly  permitting  the  civil  action  to  be  brought  in  the  name  of  a 
"  trustee  of  an  express  trust "  the  codes  did  not  attempt  to  define  tlie  meaning  of  the 
term.  In  other  connections,  however,  it  had  acquired  a  narrow  and  technical 
meaning.^''  It  was  commonly  defined  as  a  trust  created  by  the  direct  and  positive 
act  of  the  parties  by  some  writing,  or  deed,  or  will.^''  As  an  existing  statutory 
term,  it  was  limited  in  some  states  to  trusts  of  land.^^ 

(2)  Its  Extension  by  Judicial  Constkuotion.  A  similar  narrow  construction 
■was  urged  upon  the  courts  when  they  were  first  called  upon  to  define  the  phrase  as 
a  term  in  the  codes  of  procedure.^^  But  the  practical  inconvenience  of  thus  restrict- 
ing the  remedial  interest  of  the  legal  owner  was  so  apparent  that  the  courts  at  an 
early  day  rejected  this  narrow  meaning  of  the  phrase,  so  far  as  the  doctrine  of 
parties  to  actions  was  concerned,  and  held  that  the  phrase  "  trustee  of  an  express 
trust "  as  a  terra  of  code  pleading  is  capable  of  a  more  extensive  signification,  so 
as  to  include  all  contracts  in  which  one  person  acts  in  trust  for  or  in  behalf  of 
another.^ 

(3)  Its  Extension  by  Statute.  This  extension  of  the  term  was  speedily 
adopted  by  the  legislature.  The  statute  took  two  forms.  In  a  large  number  of 
states^ the  technical  term  "  trustee  of  an  express  trust  "  was  declared,  as  a  term 


91.  In  Philbrook  v.  San  Francisco  Super. 
Ct.,  Ill  Cal.  31,  35,  43  Pac.  402,  a  claim  had 
been  assigned  to  one  who  had  been  disbarred 
by  the  supreme  court  from  practising  as  an 
attorney;  the  court  said:  "It  matters  not  to 
the  defendant  whether  in  truth  the  transfer 
be  genuine  or  simulated,  so  long  as  in  law  it 
is  sufficient  to  protect  him.  But  the  concern 
of  the  trial  court,  under  the  circumstances, 
is  quite  different.  It  is  bound  to  give  due 
effect  to  the  judgments  of  this  tribunal  [dis- 
barring the  assignee].  Its  duty,  therefore,  is 
not  alone  to  determine  whether  or  not  the 
transfer  is  such  as  will  protect  the  defendant, 
but  equally  to  determine  whether  the  transfer 
be  genuine,  or  simulated  to  evade  the  judg- 
ment of  the  court.  To  a  genuine  transfer,  as 
has  been  said,  the  judgment  of  this  court  has 
no  application." 

92.  Thus,  Chitty  and  Dicey,  in  treating  of 
parties  to  actions^  have  no  such  distinctive 
topic. 

93.  See  swpro.,  I,  B,  2. 

94.  By  the  terms  of  N.  Y.   Code  Proc. 

(1848)  §  93,  these  exceptions  were  three  in 
number:   (1)  A  trustee  of  an  express  trust; 

(2)  an  executor  or  administrator;  and  (3) 
a  person  expressly  authorized  by  statute. 
The  same  exceptions  reappear  in  the  terms  of 
the  other  codes  (see  supra,  p.  36,  note  13,  for 
the  "  code  states  " ) ,  but  with  some  expansion, 

here  and  there. 


95.  See  infra,  I,  B,  2,  e,  (iv),  (b)-(e). 

96.  See  the  remarks  of  Wright,  J.,  in  Con- 
siderant  v.  Brisbane,  22  N.  Y.  389,  394. 

97.  Weaver  v.  Wabash,  etc.,  Canal,  28  Ind. 
1 1 2,  1 1 9 ;  Considerant  v.  Brisbane,  22  N.  Y.  389. 

98.  Considerant  v.  Brisbane,  22  N.  Y.  389, 
394. 

99.  In  New  York  it  was  generally  sup- 
posed, at  first,  that  the  words  "  express  trust," 
in  this  section  of  the  code,  referred  "  to  trusts 
of  land  authorized  by  the  Eevised  Statutes, 
and  which  are  in  the  statutes  themselves 
termed  '  express  trusts,'  and  to  them  alone." 
Grinnell  v.  Schmidt,  2  Sandf.  (N.  Y.)  706, 
709,  per  Mason,  J. 

1.  Grinnell  v.  Schmidt,  2  Sandf.  (N.  Y.) 
706,  710,  where  it  was  said:  "Mercantile 
agents  and  factors  who,  according  to  the 
usage  and  custom  of  merchants,  do  business 
in  their  own  names,  but  for  other  parties,  are 
trustees  in  the  strict  sense  of  the  term.  They 
are  so  in  fact,  and  they  have  always  been 
held  liable  as  such,  to  account  in  a  court  of 
equity.  The  trust,  though  not  created  by  a 
formal  deed  or  instrument,  yet  appears  upon 
the  face  of  every  order  contained  in  the  corre- 
spondence of  their  principals,  in  pursuance  of 
which  they  act,  and  may  therefore  well 
enough  be  called  an  '  express  trust.'  " 

2.  See  the  codes  of  California,  Colorado, 
Idaho,  Indiana,  Kansas,  Minnesota,  Missouri, 
Montana,  Nevada,  New  York,  New  Mexico, 
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of  pleading,  "to  include  a  person  witli  whom,  or  in  wlione  name,  a  contract  i» 
made  for  the  benefit  of  another.""  In  other  states  the  technical  term  ''trustee  of 
an  express  trust"  was  loft  untonchcd,  hut  there  was  added  to  the  provision  of  the 
code,  as  a  coordinate  clause,  "  the  ])erson  with  wliom  or  in  whose  name  a  contract 
is  made  for  the  benefit  of  another."  * 

(o)  Nature  and  8Goj)e  of  Enactment — (1)  Its  Permissivk  Chai£Actp:k.  The 
enactment  in  cpiestion  stands  as  a  permissive  exception  to  tlio  general  rule  that 
the  civil  action  must  be  brought  in  the  name  of  the  real  party  in  interest.  The 
trustee  of  an  express  trust  or  the  person  with  whom  or  in  whose  name  a  contract 
is  made  for  the  benefit  of  another  may  sue  in  his  own  name  alone,'  or  he  may  sue 
with  the  beneficiary  as  a  party  ; "  or  the  beneficiary  may  sue  in  his  own  name  as 
real  party  in  interest.'^  In  the  last  case,  however,  it  does  not  follow  that  the  mere 
legal  cause  which  exists  in  the  riglit  of  tlie  trustee,  and  could  have  supported  an 
action  in  his  name,  will  alone  support  an  action  in  the  name  of  the  beneficiary; 
the  complaint  must  show  the  equitable  cause  existing  in  the  right  of  plaintiff  aa 
beneficial  owner. 

(2)  Its  Wide  Scope  —  (a)  In  General.  Although  an  exception  to  a  funda- 
mental rule,  the  enactment  has  been  most  liberally  interpreted  by  the  courts.  Its 
terms  evidently  include  others  than  those  who  in  equity  are  regarded  as  technical 
trustees,^  and  the  courts  construing  the  provision  have  in  the  main  given  it  a  free 
field.^  The  guiding  principle  is  not  often  defined,  the  courts  in  most  instances 
holding  merely  that  the  case  at  bar  does  or  does  not  come  within  the  exception 
permitted  by  the  statute.^"  But  when  one  case  is  compared  with  another,  it  is 
evident  that  the  courts  under  the  code,  acting  in  behalf  of  a  more  convenient 
administration  of  justice,^^  have  in  the  main  sought  to  preserve  measurably  the 
common-law  rule  that  he  who  has  the  legal  right  is  a  proper  plaintifi.^^ 

(b)  Typical  Instances.  The  general  result  is  a  numerous  and  varied  class  of 
cases  in  which  a  person  without  direct  beneficial  interest  in  the  cause  of  action 
asserted,  and  sometimes  ostensibly  so,  is  permitted  to  sue  in  his  own  name,  not- 
withstanding the  rule  as  to  the  real  party  in  interest.^^  The  permission  of  the 
statute  evidently  reaches  t!ie  case  of  one  to  whom  the  title  to  tangible  property 


North  Carolina,  North  Dakota,  Oregon,  South 
Carolina,  Soutli  Dakota,  Utah,  and  Wiscon- 
sin. 

3.  This  appears  first  as  an  amendment  to 
N.  Y.  Code  Proe.  (1852)  §  113,  whence  it  was 
copied  into  the  codes  of  the  states  named 
above.  See  Considerant  v.  Brisbane,  22  N.  Y. 
389. 

4.  See  the  forms  of  the  enactment  in  the 
codes  of  Arkansas,  Iowa,  Kentucky,  Ohio, 
Washincfton,  and  Wyoming. 

The  distinction  here  made,  whatever  its  im- 
portance in  the  law  of  trusts,  has  'been  with- 
out practical  consequence  in  the  law  of 
parties  to  actions.  The  two  forms  of  the 
enactment  appear  to  have  had  precisely  the 
same  effect.  They  may  be  considered  to- 
gether, and  under  tlie  head  of  "  the  trustee  of 
an  e.xpress  trust,"  as  a  new,  composite,  stat- 
utory term  describing  one  aspect  of  the  reme- 
dial interest  recognized  in  code  pleading. 
See  infra,  I,  B,  2,  e,  (iv),  (d)-(e). 

5.  Ilecker  v.  Cook,  20  Colo.  App.  282,  78 
Pac..311;  Lancaster  v.  Connecticut  Mut.  L. 
Ins.  Co.,  02  Mo.  4()0,  ,5  S.  W.  23,  1  Am.  St. 
Erp.  73!>;  Pace  v.  Pierce,  49  Mo.  393. 

6.  See  Hays  v.  Galion  Gas  Light,  etc.,  Co., 
29  Ohio  St.  330. 

7.  Rice  V.  Savnry,  22  Iowa  470;  Chouteau  v. 
Boughton,  100  Mo.  400,  411,  13  S.  W.  877, 

[I,  B,  2,  e.  (IV),  (b),  (8)] 


where  Black,  J.,  says :  "  It  does  not  follow 
because  the  trustee  could  maintain  this  suit 
that  the  beneficiaries  in  the  deed  of  trust  can- 
not. .  .  .  Either  may  sue." 

8.  See  the  remark  of  Strong,  J.,  in  Chew  v. 
Brumagen,  13  Wall.  (U.  S.)  497,  20  L.  ed. 
663. 

9.  "  It  is  intended,  manifestly,  to  embrace, 
not  only  formal  trusts,  declared  by  deed  inter 
partes,  but  all  cases  in  which  a  person, 
acting  in  behalf  of  a  third  party,  enters  into 
a  written,  express  contract  with  another, 
either  in  his  individual  name,  without  de- 
scription, or  in  his  own  name,  expressly  in 
trust  for,  or  on  behalf  of  or  for  the  benefit  of, 
another,  by  whatever  form  of  expression  such 
trust  may  be  declared.  It  includes,  not  only 
a  person  with  whom,  but  one  in  whose  name, 
a  contract  is  made  for  the  benefit  of  another." 
Considerant  r.  Brisbane,  22  N.  Y.  389,  396, 
per  Wright,  J.  Compare  Waterman  v.  Web- 
ster, 108  N.  Y.  157,  163,  15  N.  E.  380,  where 
Danforth,  J.,  reaffirms  and  distinguishes  this 
view. 

10.  Illustration  will  be  foimd  infra. 

11.  See  remarks  of  Wright,  J.,  in  Consid- 
erant V.  Brisbane,  22  N.  Y.  389. 

12.  Chew  V.  Brumagen,  13  Wall.  (U.  S.) 
497,  20  L.  ed.  663. 

13.  See  cases  cited  infra,  following  sections. 
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or  a  chose  in  action  has  been  conveyed  in  trust  for  anotlier,"  and  this,  whether  or 
not  the  trust  is  formally  declared  in  the  instrument  in  suit  or  in  some  instrument 
not  present  in  the  case/'  or  whether  or  not  the  transferee  of  the  title  is  also  a 
promisee.^®  It  evidently  reaches  also  the  case  of  one  to  whom  the  promise  is 
made,  in  a  contract  ostensibly  for  the  benefit  of  a  third  person,  or  group  of  per- 
sons, not  a  party  to  the  contract  — as  when  a  contract  of  life  insurance  is  pay- 
able to  the  "assured,  his  executors,  administrators  and  assigns"  for  the  benefit  of 
a  designated  third  person ;  when  a  promissory  note  or  a  subscription  paper  is 
payable  to  a  named  person  for  a  designated  use,  on  behalf  of  another  person  or 
an  incorporated  association ;  when  a  building  contract  whicli  discloses  the 
owner  and  the  fact  that  it  is  on  the  owner's  behalf  is  actually  made  in  the  name 
of  the  architect ;  '^'^  when  a  bond  is  made  "  to  the  trustees  "  of  an  incorporated 
association  ;  when,  in  separation  articles  between  a  husband  and  a  wife  and  a 
third  party,  the  husband  has  promised  the  third  party  to  pay  to  him  a  certain 


14.  Batss  v."B.  B.  Eichards  Lumber  Co.,  50 
Minn.  14,  57  N.  W.  218;  Hitch  v.  Stonebraker, 
125  Mo.  128,  28  S.  W.  443  (where  on  the 
death  of  the  trustee  of  a  fund  devised  to  a 
college,  the  court  appointed  a  trustee^  who 
gave  a  bond  to  the  curators  of  the  college; 
afterward  the  court  passed  an  order  revoking 
this  appointment,  and  appointing  H,  and  it 
was  held  that  H  as  a  trustee  of  an  express 
trust  could  sue  in  his  own  name  on  the  bond 
of  his  predecessor  given  to  the  curators)  ; 
Bergesch  v.  Keevil,  19  Mo.  127;  Kingsland, 
etc.,  Mfg.  Co.  V.  Board,  60  Mo.  App.  662; 
Wetmore  v.  Hegeman,  88  N.  Y.  69  (where  a 
claim  which  belonged  to  A  was  at  his  re- 
quest assigned  to  B  who  held  it  in  trust  for 
A.  B  died  without  transferring  the  claim; 
his  administratrix,  at  A's  request,  assigned 
the  claim  to  C,  who  took  expressly  in  trust 
for  A;  and  it  was  held  that  C  is  a  trustee 
of  an  express  trust,  and  may  sue  in  his  own 
name  without  joining  A)  ;  Hexter  %. 
Schneider,  14  Oreg.  184,  12  Pac.  668;  Lewis 
V.  St.  Paul,  etc.,  R.  Co.,  5  S.  D.  148,  58  N.  W. 
580;  Sandmeyer  v.  Dakota  F.  &  M.  Ins.  Co., 
2  S.  D.  346,  50  N.  W.  353 ;  Goodrich  v.  Mil- 
waukee, 24  Wis.  422;  Kimball  v.  Spicer,  12 
Wis.  668. 

15.  Havs  V.  Galion  Gas  Light,  etc.,  Co.,  29 
Ohio  St.  330,  336.  And  see  Cassidy  v.  Wood- 
ward, 77  Iowa  354,  42  N.  W.  319;  Weed  v. 
Hamburg-Bremen  F.  Ins.  Co.,  133  N.  Y.  394, 
31  N.  E.  231. 

16.  Hitch  V.  Stonebraker,  125  Mo.  128,  138, 
28  S.  W.  443,  where  it  was  said:  "While 
the  contract  in  question  was  not  made  with 
the  plaintiff,  or  in  his  name  or  for  his  benefit, 
yet  he  was  in  fact  the  trustee  of  the  fund 
sought  to  be  recovered.  He  is  the  trustee  of 
an  express  trust." 

17.  For  the  general  discussion  of  the  doc- 
trine see  supra,  I,  B,  2,  e,  ( ill ) ,  ( c ) ,  ( 5 ) . 

The  limitation. —  Throughout  the  doctrine 
on  this  point  it  is  important  to  keep  in  mind 
the  distinction  between  the  person  with  whom 
and  the  person  by  whom,  but  not  with  wliom 
or  in  whose  name,  the  contract  is  made.  See 
Thompson  v.  Fargo,  49  N.  Y.  138,  10  Am. 
Eep.  342. 

18.  In  such  a  case,  on  the  death  of  the 
assured,  his  personal  representative  becomes 
the  trustee  of  an  express  trust  for  the  bene- 


ficiary. In  Greenfield  v.  Massachusetts  Mut. 
L.  Ins.  Co.,  47  N.  Y.  430,  434,  by  the  policy 
defendant  undertook  to  pay  to  the  assured, 
his  executors  and  administrators,  the  sum  of 
three  thousand  dollars  ninety  days  after  no- 
tice and  proof  of  the  death  of  the  assured, 
two  thousand  dollars  of  this  sum  being  for 
the  express  benefit  of  the  wife,  and  one  thou- 
sand dollars  for  the  mother,  of  the  assured. 
The  court  said :  "  This  was  a  contract  made 
by  the  assured  for  the  benefit  of  his  wife  and 
mother.  The  undertaking  of  the  company,  in. 
effect,  was  to  pay  to  the  personal  representa- 
tives of  the  assured  the  sum  specified  in  the 
policy  for  the  benefit  of  his  wife  and  mother. 
This  constituted  such  representatives  the 
trustees  of  an  express  trust  within  the  mean- 
ing of  section  113  of  the  Code." 

19.  Musselman  f.  Cravens,  47  Ind.  1,  4, 
where  a  note  was  made  payable  to  seven  per- 
sons, or  their  order,  "  for  the  purpose  of  erect- 
ing and  endowing  an  institution  of  learning 
in  the  city  of  Logansport  or  its  vicinity," 
and  it  was  held  that  the  persons  named  were 
trustees  of  an  express  trust,  and  they,  or  the 
survivors,  in  case  of  the  death  of  one  of  them, 
were  proper  plaintiffs  in  an  action  on  the 
note.  And  see  Eidgely  Nat.  Bank  v.  Patton, 
109  111.  479  (where  P,  an  attorney,  held  C'a 
claim  against  K  for  one  thousand  dollars  and 
K  signed  and  delivered  to  P  a  check  which 
read,  "  Pay  to  Patton  &  Hamilton,  for  ac- 
count of  Lewis  Coleman  &  Co.,  or  order,  ten 
hundred  eighteen  and  23-100  dollars,"  and  it 
was  held  that  this  was  sufficient  to  consti- 
tute P  a  trustee  of  an  express  trust  for  C)  ; 
Dix  V.  Akera,  30  Ind.  431 ;  Hutchins  v.  Smith, 
46  Barb.  (N.  Y.)  235;  Hudson  v.  Archer  4 
S.  D.  128,  55  N.  W.  1099. 

20.  Faust  V.  Goodnow,  4  Colo.  App.  352,  36 
Pac.  71. 

21.  Hecker  v.  Cook,  20  Colo.  App.  282,  78 
Pac.  311.  Here  the  bond  was  simply  "  unto 
the  trustees  of  the  Great  Council  of  Colo- 
rado." The  trustees  were  not  named  in  the 
bond.  The  beneficiary  was  an  incorporated 
association,  which  was  afterward  incorporated 
under  another  name.  It  was  held  that  the 
individuals  who  were  the  trustees  of  the  asso- 
ciation at  the  time  when  the  action  was 
brought  could  sue  in  their  own  names  as  trus- 
tees of  an  express  trust. 

[I,  B.  2.  e,  (IV),  (c).  (2).  (b)] 
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sum  for  the  support  of  the  wife;  wlien  the  state  takes  a  bond  from  its  con- 
tractor in  belialf  of  those  einph>_yed  by  or  fiiriiishirig  material  to  the  contractor 
when  a  city,  in  belialf  of  its  citizens,  has  entei'cd  into  a  contract  with  a  gas  company 
to  furnish  gas  to  the  citizens  at  certain  rates,  in  which  case  an  action  to  restrain  the 
gas  company  from  violating  the  contract  may  be  brought  in  the  name  of  the  city  as 
the  trustee  of  an  express  trust  ;^  when  a  public  ofhcer  contracts  on  behalf  of^his 
deputies  or  persons  assisting  him;^  or  when  an  employer  contracts  in  his  own 
name  for  the  insurance  of  iiis  employees.^"  The  reason  for  the  exception  readily 
reaches  also  the  case  of  an  agent  contracting  in  his  own  name  for  an  undisclosed 
principal.'^^  And  leading  cases  under  the  code,  going  in  this  respect  furtlier  than 
some  courts  of  law  had  been  willing  to  go,^^  have  recognized  as  a  trustee  of  au 
■express  trust  even  the  ostensible  agent,  contracting  in  his  own  name  as  agent  in 
behalf  of  a  principal  named  as  such  in  the  contract  itself,  and  solely  for  his 
benelit.'^^    ]SIor  does  it  affect  the  doctrine  of  these  cases  that  the  agent  who  con- 


23.  Clark  v.  Fosdiek,  118  N.  Y.  7,  12,  22 
N.  E.  nil,  16  Am.  St.  Rep.  73.3,  G  L.  K.  A. 
132,  whore  it  is  said:  "By  the  express  terms 
■of  the  agreement  of  separation  the  defend- 
ant .  .  .  agrees  to  pay  the  plaintiff  for 
and  towards  the  support  and  maintenance  of 
liis  [defendant's]  wife,  the  said  Jennie  P. 
JFosdiek  and  their  cliildren,  the  yearly  sum  of 
two  thousand  five  liundred  dollars  for  and 
during  the  period  of  her  natural  life  unless 
she  remarries,  etc.,  and  the  plaintiff  and  the 
said  Jennie  agree  that  said  sum  so  paid  shall 
lie  in  full  satisfaction  of  the  support  and 
maintenance  of  said  Jennie  P.  Fosdiek  and 
children  and  all  alimony  whatsoever.  This 
clearly  constitutes  the  plaintiff  the  trustee  of 
an  express  trust." 

23.  D  entered  into  a  contract  with  the 
United  States  to  do  certain  work,  and  exe- 
cuted to  the  United  States  as  obligee  a  bond 
conditioned  that  D  would  promptly  pay  all 
persons  supplying  him  with  materials  for  the 
■work.  Subsequently  S  supplied  D  with  ma- 
terials for  the  work.  An  action  on  the  bond, 
in  behalf  of  S,  can  be  maintained  in  the  name 
of  the  United  States,  as  trustee  of  an  express 
trust.  U.  S.  V.  McCann,  40  Oreg.  13,  66  Pac. 
274.  To  same  effect  see  U.  S.  v.  Bundle,  27 
Wash.  7,  67  Pac.  39.5.  In  the  latter  case  the 
caption  formally  recited  for  whose  use  and 
benefit  the  action  was  brought,  and  it  was 
held  that  if  this  could  be  deemed  improper  in 
any  case,  it  would  be  disregarded  as  mere  sur- 
plusage. 

24.  Muncie  Natural  Gas  Co.  v.  Muncie,  160 
Ind.  97,  112,  66  N.  E.  436,  60  L.  R.  A.  822. 

25.  Stillwell  V.  Hurlbert,  18  N.  Y.  374,  375. 
In  tliis  case  a  deputy  sheriff,  holding  an  exe- 
cution, took  a  bond  in  the  name  of  the  sheriff, 
conditioned  that  defendant  should  indemnify 
the  slierilT  and  "  all  and  every  person  and 
persons  aiding  and  assisting  him  in  the  prem- 
ises." The  deputy  having  been  sued  for  tlie 
conversion  of  a  wagon  sold  under  the  execu- 
tion, an  action  on  tlie  bond  was  brought  in 
the  name  of  the  sheriff.  It  was  held  tliat  the 
action  was  properly  brought.  "  In  respect  to 
the  deputy  who  held  the  execution,  and  who 
in  fact  received  the  bond,  the  plaintiff  became 
the  trustee  of  an  express  trust." 

26.  Fidelitv,  etc.,  Co.  v.  Ballard,  105  Ky. 
253,  48  S.  W.  1074,  20  Ky.  L.  Rep.  1109, 

[I,  B.  2,  e,  (IV),  (C),  (2),  (b)] 


where  P,  an  employer,  made  two  contracts  of 
insurance,  one  for  liis  own  benefit,  the  other 
for  the  benefit  of  his  operatives.  S,  an  oper- 
ative, was  injured  within  the  scope  of  the 
latter  policy,  and  it  was  held  that  the  action 
on  S's  claim  against  the  insurance  company 
could  be  brought  in  the  name  of  P,  as  a  trus- 
tee of  an  express  trust. 

27.  Arkansas. —  Shelby  v.  Burrow,  76  Ark. 
558,  89  S.  W.  404,  1  L.  R.  A.  K.  S.  303. 

California. —  Tustin  Fruit  Assoc.  v.  Earl 
Fruit  Co.,  (1898)  53  Pac.  693. 

loxoa. —  Brown  v.  Sharkey,  93  Iowa  157,  61 
N.  W.  364;  Cassidy  v.  Woodward,  77  Iowa 
354,  42  N.  W.  319. 

Nebraska. —  Stoll  v.  Sheldon,  13  Xebr.  207, 
13  N.  W.  201. 

New  York. —  Melcher  v.  Kreiser,  28  N.  Y. 
App.  Div.  362,  364,  51  N.  Y.  Suppl.  249,  where 
in  an  action  for  rent,  plaintiff  sued  "  as  at- 
torney and  agent  for  the  owners,"  the  lease 
being  thus  signed,  and  it  was  held  that  "  if 
it  can  fairly  be  inferred  from  this  paper  [the 
lease]  that  Melcher  made  this  contract  for  the 
benefit  of  other  persons,  still  he  is  a  person 
with  whom  or  in  whose  name  a  contract  is 
made  for  the  benefit  of  another,  and,  there- 
fore, is  a  trustee  of  an  expressed  trust." 

Ohio.—  Davis  v.  Harness,  38  Ohio  St.  397. 

Wisconsin. —  Waterman  v.  Chicago,  etc..  R. 
Co.,  61  Wis.  464,  21  N.  W.  611,  50  Am.  Rep. 
145.  In  this  case  a  common  carrier  agreed 
with  P  to  transport  a  carload  of  goods,  de- 
scribed as  the  property  of  P,  and  consigned 
to  P.  In  fact  the  goods  were  the  property 
of  N,  for  whom  P  was  acting,  and  who  paid 
a  certain  overcharge  in  the  freight.  It  was 
held  in  an  action  to  recover  this  overcharge 
that  P  could  sue  as  a  trustee  of  an  express 
trust  for  N. 

See  37  Cent.  Dig.  tit.  "Parties,"  §  10  et 
seq. ;  and  also  Peincipal  and  Agent. 

Agent  claiming  as  real  party  in  interest  in 
such  cases  see  supra,  I,  B,  2,  e,  (iii),  (u), 
(4),  (b)  ;  infra,  I,  B,  2,  e,  (iv),  (e).  On 
the  principle  at  common  law  see  sxipra,  I,  B, 
2,  e,  (I). 

28.  See  infra,  at  the  close  of  note  29. 

29.  The  leading  case  on  the  point  is  Con- 
siderant  v.  Brisbane,  22  N.  Y.  389.  The  facts 
were  as  follows:  Brisbane  liad  signed  and 
delivered  to  Considerant  certain  promissory 
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tracts  in  his  own  name  in  behalf  of  the  named  principal  is  apparently  not  person- 
ally bound  for  the  performance  of  the  contract.™ 

(d)  Test  of  a  Trustee  of  an  Express  TrusV  —  (1)  In  General.  In  the 
prevailing  doctrine  of  parties  plaintiff  under  the  codes  the  test  of  the  relation 
described  by  the  composite  term  "  trustee  of  an  express  trust  and  person  with 
whom  or  in  whose  name  a  contract  is  made  for  the  benetit  of  another  "  is  appar- 


notes  payable  to  Considerant  "  as  executive 
agent "  of  a  foreign  corporation  named  in 
the  notes.  There  was  no  assignment  to  Con- 
siderant of  the  corporation's  interest  in  the 
notes.  Upon  their  maturity,  Considerant 
sued  upon  the  notes  in  his  own  name  alone. 
His  complaint  alleged  that  the  notes  had  been 
issued  upon  defendant's  application  to  plain- 
tiff "  acting  as  the  executive  agent "  of  the 
corporation,  for  certain  shares  of  stock  in  the 
corporation;  that  plaintiff  was  authorized  to 
receive  subscriptions  for  this  stock,  and  had 
been  ready  and  willing  to  deliver  the  cer- 
tificates to  defendant,  and  on  the  maturity  of 
the  notes  had  tendered  him  the  certificates. 
Defendant  demurred,  contending  that  an 
action  on  the  notes  could  not  be  brought  in 
the  name  of  Considerant.  It  was  held  by  a 
majority  of  the  court  that  Considerant  could 
sue  as  a  trustee  of  an  express  trust.  See 
also  Leach  v.  Hill,  106  Iowa  171,  76  N.  W. 
667.  Here  the  petition  was  entitled,  "  S.  M. 
Leach,  Cashier,"  as  plaintiff,  and  showed  that 
the  check  in  suit  was  purchased  by  Leach  as 
cashier  of  a  certain  bank,  with  its  funds,  and 
for  the  bank,  and  that  whatever  was  due  on 
fhe  causes  of  action  belonged  to  the  bank. 
It  was  held  that  as  plaintiff's  authority  as 
cashier  of  this  bank  was  undisputed,  he  held 
the  claim  as  trustee  of  an  express  trust  for 
the  bank,  and  could  sue  in  his  representative 
capacity  as  cashier  without  joining  the  bank. 
In  Albany,  etc.,  Iron,  etc.,  Co.  v.  Lundberg,  121 
U.  S.  451,  454,  7  S.  Ct.  958,  30  L.  ed.  982, 
Lundberg  entered  into  a  contract  in  his  own 
name  with  the  Albany  Iron  Company,  but  in 
the  body  of  the  contract  Lundberg  described 
himself  as  "  agent  for  N.  M.  Hoglund's  Sons 
and  Co.  of  Stockholm."  For  a  breach  of  this 
contract,  Lundberg  sued  in  his  own  name 
alone.  It  was  contended  that  the  action  could 
not  be  maintained  in  his  name,  but  should 
be  brought  in  the  name  of  Hoglund  Sons  and 
Co.  The  court  said,  per  Mr.  Justice  Gray: 
"If  .  .  .  the  agreement  must  be  consid- 
ered as  made  by  Lundberg,  not  in  his  individ- 
ual capacity,  but  only  as  agent  and  in  behalf 
of  the  Swedish  firm,  and  for  their  benefit, 
then  the  price  is  payable  to  him  as  their 
agent,  and  for  their  benefit,  in  the  same  sense 
in  which  an  express  promise  to  pay  money 
to  him  as  the  agent  of  that  firm  would  be  a 
promise  to  pay  him  for  their  benefit,  and 
therefore,  by  the  law  of  New  York,  which 
governs  this  case,  an  action  may  be  brought 
in  his  name."  Contra,  It  was  a  current 
doctrine  in  common-law  procedure,  but  not 
beyond  dispute  there,  that  an  agent  "  with 
whom  a  contract  is  expressed  to  be  made  on 
behalf  of  another,  and  who  has  no  direct 
beneficial  interest  in  the  transaction,  cannot 
support  an.  action  thereon."    Chitty  PI.  (16th 


Am.  ed. )  S,  and  cases  there  cited.  The  ratio 
decidendi  was  that  in  such  a  case  the  con- 
tract, notwithstanding  its  terms,  is  in  legal 
effect,  not  with  the  agent  but  with  the  prin- 
cipal. The  point  was  urged  upon  the  court 
both  in  Considerant  v.  Brisbane,  supra,  and 
Albany  Iron  Co.  v.  Lundberg,  supra.  See  the 
dissenting  opinion  in  the  former  case,  where 
Denio,  J.,  remarks  that  "  where  it  appears 
that  the  duty  which  the  instrument  acknowl- 
edges is  due  to  a  corporation,  whose  agent  or 
officer  is  by  the  contract  appointed  to  receive 
the  thing  promised,  and  nothing  appears  to 
show  that  he  has  any  interest  apart  from  his 
principal,  or  that  there  was  any  motive  for 
interposing  the  agent  as  a  contracting  party 
betwen  the  promisors  and  the  party  equitably 
entitled,  it  ought  to  be  held,  that  the  promise 
was  made  to  the  latter."  Such  a  construc- 
tion, if  adopted  in  Considerant  v.  Brisbane, 
supra,  or  Albany  Iron  Co.  v.  Lundberg,  supra, 
would  have  excluded  the  agent  as  one  with, 
whom  tlie  contract  was  made.  It  is  signifi- 
cant that  the  construction  was  rejected  in 
both  these  leading  cases. 

30.  Considerant  v.  Brisbane,  29.  TST.  Y.  389, 
the  court  pointing  out  that  the  facts  stated 
in  the  complaint  showed  that  plaintiff  who 
made  the  contract  had  no  beneficial  interest 
in  it,  was  not  bound  by  it,  and  furnished  no 
part  of  the  consideration  for  it. 

Scope  of  the  principle. —  The  very  wide 
effect  of  the  principle  in  the  case  is  shown  in 
the  following  passage  from  the  majority  opin- 
ion :  "  It  is  conceded,  as  it  must  be,  that  the 
complaint  states  a  cause  of  action  in  the  cor- 
poration, for  whom  the  plaintiff  acted  ,as  ex- 
ecutive agent,  against  the  defendant.  .  . 
The  company,  and  not  the  plaintiff,  was  the 
party  beneficially  interested,  and  the  duty  or 
obligation,  to  issue  the  stock  (which  was  the 
sole  consideration  for  the  defendant's  agree- 
ment and  promise)  rested  upon,  and  could 
only  be  performed  by,  such  comjjany.  Had 
the  corporation,  on  the  first  day  of  July,  or 
the  1st  of  September  [when  the  notes  ma- 
tured], refused  to  issue  the  stock,  no  action 
could  have  been  maintained  by  anybody  on 
the  instruments  .  .  .  set  out  in  the  com- 
plaint. On  the  other  hand,  the  defendant's 
remedy  would  be  against  the  corporation,  and 
not  against  the  person  professedly  acting  as 
its  agent.  Thus,  tlie  corporation  had  the  ex- 
clusive beneficial  interest  in  the  subject  of  the 
defendant's  promises.  The  plaintiff  was  not 
personally  bound  by  the  contract;  and  the 
corporation  was  bound,  unless  the  contract 
was  a  nudum  pactum"  per  Wright,  J. 
Nevertheless,  it  was  held,  by  five  judges,  that 
the  action  could  be  prosecuted  in  the  name  of 
plaintiff.  Considerant  v.  Brisbane,  22  N.  Y. 
389,  391. 
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ently  twofold.    The  trustee  must  have  a  legal  title  to  the  cause  which  he  asserts 
the  relation  must  be  "express,"'*'^ 

(2)  A  Legal  Titlis  Eshentiai.,  A  few  eases,  disregarding  alike  the  signifi- 
cance of  the  term  "  trust,"  and  the  legal  effect  of  making  a  contract  with  a 
person,  or  in  his  name,  liave  apparently  deemed  it  unnecessary  that  a  plaintiff 
standing  on  this  provision  of  the  codes  sliould  be  vested  with  a  legal  title.^  But 
the  weight  of  authority,  and  the  test  of  principle  require  that  if  plaintiff  sues  as  a 
trustee  of  an  express  trust  or  as  one  with  wiiom  or  in  whose  name  a  contract  is 
made  for  the  benelit  of  another,  he  must  have  title  to  the  cause  which  he  asserts/'' 
A  trustee  of  an  express  trust  may  sue  in  his  own  name,  but  then  the  legal  title, 
and,  where  possession  is  in  controversy,  the  right  of  possession,  if  any,  are  in  him, 
and  not  in  the  beneficiaries  of  the  trust.''®  Accordingly  it  has  been  held  tliat  an 
action  cannot  be  brought  in  his  own  name,  as  trustee  of  an  express  trust,  by  the 
person  by  whom,  but  not  with  whom,  tiie  contract  in  suit  was  inade;^  or  by  the 
mere  custodian  of  a  chattel,  when  the  cause  does  not  turn  upon  the  riglit  of  pos- 
session;^^ or  by  a  curator  or  guardian,  unless  expressly  authorized  by  statute,  as 
respects  the  property  of  the  ward  j^'*  or  by  a  receiver  standing  merely  on  the  order 


31.  See  w/ra,  1,  B,  2,  e,  (iv),  (d),  (2). 

32.  See  in-fra,  I,  B,  2,  e,  (iv),  (d),  (3). 

33.  "A  trust  implies  two  estates  or  inter- 
«sts  —  one  equitable  and  one  legal ;  one  per- 
son, as  trustee,  holding  the  legal  title,  while 
another,  as  the  cestui  que  trust,  has  the  bene- 
ficial interest."  Hospes  v.  Northwestern  Mfg., 
«tc.,  Co.  48  Minn.  174,  192,  50  N.  W.  1117,  31 
Am.  St.  Rep.  637,  15  L.  R.  A.  470,  per 
Mitchell,  J.  "A  trust  is  where  the  legal 
estate  is  in  one,  and  the  equitable  estate  in 
■another."  Goodwin  v.  McMinn,  193  Pa.  St. 
€46,  649,  44  Atl.  1094,  74  Am.  St.  Rep.  703, 
per  Dean,  J.  And  see  8  Words  &  Phrases 
7119;  and  Trusts. 

34.  See  cases  cited  infra,  this  note. 

Legal  title  unnecessary. —  The  most  no- 
table instance  of  this  erroneous  doctrine  is 
iound  in  the  view  that  a  receiver,  standing 
only  on  an  order  of  a  court  authorizing  him 
to  sue,  may  sue  in  his  own  name  in  another 
state  —  for  reasons  of  comity.  See  Iowa,  etc., 
land  Co.  v.  Hoag,  132  Cal.  627,  64  Pac.  1073. 
In  Henning  v.  Raymond,  35  Minn.  303,  29 
TST.  W.  132,  an  action  pending  in  Illinois, 
P  was,  by  order  of  the  Illinois  court,  ap- 
pointed receiver  with  authority  "  to  collect 
the  outstanding  debts."  P  sues  in  his  own 
name  in  Minnesota  to  collect  one  of  these 
debts.  There  is  no  statute  in  either  Illinois 
or  Minnesota  authorizing  a  receiver  to  sue  in 
his  own  name.  It  was  held  that  P  has  a 
■standing  in  the  Minnesota  court  as  trustee 
of  an  express  trust.  For  contra  doctrine  see 
the  following  note.    See  also  Receivers. 

Trustee  for  the  sole  purpose  of  suit  see 
Weaver  v.  Wabash,  etc.,  Canal,  28  Ind.  112. 
Here  a  number  of  persons  mutually  promised 
to  pay  severally  a  certain  sum  for  a  desig- 
nated pTirpose,  the  payment  to  be  made  to  a 
committee  of  an  association.  It  was  further 
agreed  that  if  any  of  the  contracting  parties 
failed  to  pay,  an  action  on  the  agreement 
might  be  brought  by  P,  who  was  not  one  of 
the  contracting  parties,  nor  a  member  of  the 
association.  In  short,  P  was  a  third  person 
empowered  to  sue  for  the  convenience  of  the 
parties.    It  was  held  that  P  could  sue  as  a 
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trustee  of  an  express  trust.  But  see  the  later 
doctrine  of  the  Indiana  courts  in  Campbell  v. 
Fichter,  108  Ind.  045,  81  K.  E.  061.  See, 
however,  the  remarks  of  Pollock  ( W  illiston 
Wald  Pollock  Contr.  216):  "It  is  quite 
clear  that  the  most  express  agreement  of  con- 
tracting parties  cannot  confer  any  right  of 
action  on  the  contract  by  a  person  who  is  not 
a  party.  Various  devices  of  this  kind  have 
been  tried  in  order  to  evade  the  difficulties 
that  stand  in  the  way  of  unincorporated  as- 
sociations enforcing  their  rights,  but  have 
always  failed  when  attention  was  called  to 
them.  This  has  happened  in  the  case  of 
actions  brought  by  the  chairman  for  the  time 
being  of  the  directors  of  a  company,  by  the 
directors  for  the  time  being  of  a  company, 
by  the  purser  for  the  time  being  of  a  cost- 
book  company,  and  by  the  managers  of  a 
mutual  marine  insurance  society." 

35.  See  cases  cited  infra,  note  36  seq. 

36.  Crescent  Furniture,  etc.,  Co.  v.  Rad- 
datz,  28  Mo.  App.  210,  per  Thompson,  J. 
Compare  Sweeney  v.  Waterhouse,  39  Wash. 
507,  81  Pac.  1005. 

37.  Ferguson  v.  McMahon,  52  Ark.  433,  12 
S.  W.  1070;  Swift  V.  Swift,  46  Cal.  266; 
Crescent  Furniture,  etc.,  Co.  v.  Raddatz,  28 
Mo.  App.  210. 

38.  Mitchell  v.  St.  Mary,  148  Ind.  Ill,  115, 
47  N.  E.  224,  holding  that  the  treasurer  of 
an  association,  to  whom  a  note  indorsed  in 
blank  had  been  transferred  as  a  mere  cus- 
todian of  the  paper,  without  the  intention  of 
vesting  him  with  title  to  the  note,  cannot 
maintain  his  case  as  trustee  of  an  express 
trust.  Compare  State  v.  Karr,  37  Ind.  App. 
120,  76  N.  E.  780. 

39.  Dennison  v.  Willcut,  3  Ida.  793,  35 
Pac.  698;  Anderson  v.  Watson,  3  Mete.  (Ky.) 
509.  In  Dixon  v.  Cardozo,  106  Cal.  506,  507, 
39  Pac.  857,  H  D,  a  plaintiff,  became  insane 
after  the  commencement  of  the  action;  his 
guardian,  J  D,  was  substituted  as  plaintiff, 
in  an  amended  complaint  entitled,  "  John  R. 
Dixon,  as  guardian  of  the  person  and  estate 
of  H.  S.  Dixon,  an  insane  person."  It  was 
held  that  the  complaint  was  open  to  demurrer, 
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of  a  foreign  conrt.^"  And  in  the  last  case  the  rule  is  not  affected  by  the  fact  that 
the  receiver  is  expressly  authorized,  by  the  order  of  the  foreign  court  appointing 
him,  to  sue  outside  the  state  of  his  appointment,  has  express  leave  from  the  local 
court  to  institute  the  suit,  and  alleges  in  his  bill  that  there  are  no  local  creditors.*^ 
(3)  "VYhethek  an  "  Express  Tkust  "  Must  Be  in  Writing.  It  is  occasion- 
ally suggested  in  the  cases  that  the  "  express  trust"  of  the  code  of  civil  procedure, 
even  in  its  wider  signification,  as  including  the  person  with  whom  or  in  whose 
name  a  contract  is  made  for  the  benefit  of  another,  must  be  declared  in  writing/'^ 
But  in  permitting  an  action  to  be  brought  in  the  name  of  one  "  with  whom  a  con- 
tract is  made  for  the  benefit  of  another,"  the  codes  do  not  in  terms,  or  by  reason- 
able intendment,  require  that  the  contract  shall  be  in  writing.  On  principle 
there  appears  to  be  no  good  reason  for  such  a  limitation  in  the  law  of  parties  to 


for  plaintiff's  appointment  as  guardian  "did 
not  vest  the  cause  of  action  in  him,"  and  "  it 
is  not  sufficient  that  the  complaint  states  facts 
showing  a  cause  of  action  in  somebody;  it 
must  show  a  cause  of  action  in  the  plaintiff, 
or  a  general  demurrer  "will  lie."  In  Campbell 
V.  Fichter,  168  Ind.  645,  649,  81  N.  E.  661, 
it  was  said :  "  It  is  clear,  however,  that  the 
mere  existence  of  the  relationship  of  guardian 
and  ward  does  not  constitute  the  guardian  of 
an  infant  the  trustee  of  an  express  trust," 
per  Gillett,  J.,  reviewing  the  authorities.  The 
reason  for  this,  as  pointed  out  by  the  court, 
is  that  "  the  title  to  the  property  of  the  ward 
■does  not  pass  to  the  guardian.  He  has  its 
care  and  management  only.  His  possession  is 
that  of  an  agent  or  attorney,  not  that  of  an 
assignee  or  trustee."  In  Webb  v.  Hayden,  166 
Mo.  39,  50,  65  S.  W.  760,  Valliant,  J.,  re- 
marks: "A  curator  can  not,  in  his  own  name 
as  such,  maintain  a  suit  to  recover  money  or 
j)roperty  due  or  belonging  to  his  ward.  In 
this  respect  a  curator  differs  from  an  ad- 
ministrator .  .  .  for  the  purposes  of  ad- 
ministration, and  by  force  of  that  title  he 
may  maintain  a  suit  to  recover  assets  of  the 
estate.  But  no  title  vests  in  a  curator,  he 
lias  only  the  care  and  management  of  his 
ward's  property;  the  title  is  in  the  ward." 

Limitation. —  The  rule  reaches  its  limita- 
tion when  the  guardian  has  title  to  the  gen- 
eral property  of  the  ward  (see  discussion  in 
Perkins  v.  Stimmel,  114  N.  Y.  359,  363,  21 
N.  E.  729,  11  Am.  St.  Rep.  659)  or  to  the 
particular  cause  which  the  guardian  is  assert- 
ing. Thus,  a  guardian  may  sue  in  his  own 
name  on  a  note  payable  to  himself,  although 
the  consideration  paid  for  it  was  funds  of 
the  ward  and  the  note  was  purchased  by  the 
guardian  for  the  benefit  of  the  ward.  Mc- 
Lean V.  Dean,  66  Minn.  369,  69  N.  W.  140. 
And  see  Schieder  v.  Dexter,  114  N.  Y.  App. 
Div.  417,  99  N.  Y.  Suppl.  1000;  Mebane  v. 
Mebane,  66  N.  C.  334;  and  Guaedian  and 
Ward,  21  Cyc.  202  et  seq. 

40.  Great  Western  Min.,  etc.,  Co.  v.  Har- 
ris, 198  U.  S.  561,  576,  25  S.  Ct.  770,  49  L.  ed. 
1163;  Booth  V.  Clark,  17  How.  (U.  S.)  322, 
15  L.  ed.  164;  Fowler  v.  Osgood,  141  Fed.  20, 
72  C.  C.  A.  276.  For  the  ordinary  chancery 
receiver  "  is  clothed  with  no  estate  in  the 
property,  but  is  a  mere  custodian  of  it  for  the 
court."  See  Quincy,  etc.,  E.  Co.  v.  Hum- 
phreys, 145  U.  S.  82,  98,  12  S.  Ct.  787,  36 


L.  ed.  632,  637.  Contra,  for  a  different  view 
prevailing  in  some  cases  see  supra,  note  34. 
See  also  Eeceivees. 

Limitation. —  The  reason  for  the  rule  ceases 
when  the  receiver,  by  statute  or  assignment, 
is  clothed  with  a  title.  Bernheimer  v.  Con- 
verse, 206  U.  S.  516,  534,  27  S.  Ct.  755,  where 
it  is  said :  "  In  this  case  the  statute  confers 
the  right  upon  the  receiver,  as  a  quasi  as- 
signee, and  representative  of  the  creditors." 

41.  Fowler  v.  Osgood,  141  Fed.  20,  72 
C.  C.  A.  276.  Here,  in  an  action  pending  in 
the  circuit  court  of  the  United  States  for  the 
southern  district  of  Iowa,  F  was  appointed 
receiver  and,  by  the  order  of  the  court  ap- 
pointing him,  was  authorized  to  institute  and 
prosecute  outside  of  the  southern  district  of 
Iowa,  in  other  courts  of  competent  jurisdic- 
tion, such  action  or  actions  at  law  -or  suit  or 
suits  in  equity  as  in  the  judgment  of  said 
receiver  might  be  necessary  or  expedient  to 
institute  or  prosecute  in  order  to  collect  and 
reduce  to  his  possession  all  such  rights,  debts, 
equitable  interests,  property  and  assets  of  said 
corporation  so  that  the  proceeds  of  the  same 
might  be  applied  to  the  payment  of  the  debts 
of  the  said  corporation.  Thereafter,  this  re- 
ceiver, upon  leave  granted,  brought  suit  in 
the  United  States  circuit  court  for  the  Dis- 
trict of  Colorado,  alleging  in  his  bill  that 
there  were  no  creditors  in  the  jurisdiction  of 
the  forum.  It  was  held  that  the  receiver 
could  not  maintain  his  suit  in  Colorado.  And 
see  Hayward  v.  Leeson,  176  Mass.  310,  324, 
57  N.  E.  656,  49  L.  E.  A.  725.  Here  the 
the  forum.  It  was  held  that  the  receiver 
appointed  by  that  court  to  sue  in  the  courts 
of  Massachusetts  "  either  in  his  own  name  as 
receiver  or  in  the  name  of  "  his  corporation. 
It  was  held  that  as  this  order  did  not  operate 
as  an  assignment  of  the  choses  in  action  to 
the  receiver  he  could  not  sue  in  his  own  name 
in  Massachusetts.  But  see  Hale  v.  Tyler,  104 
Fed.  757. 

42.  See  the  definitions  given  in  Weaver  v. 
Wabash,  etc..  Canal,  28  Ind.  112,  and  Con- 
siderant  v.  Brisbane,  22  N.  Y.  389,  395.  In 
State  V.  Hawes,  177  Mo.  360,  381,  76  S.  W. 
653,  657,  the  supreme  court  of  Missouri  ap- 
plies directly  to  this  provision  of  the  code 
(Eev.  St.  (1899)  §§  540,  541)  the  provision 
of  the  Missouri  Eevised  Statutes  (Rev.  St. 
(1899)  §  3416)  that  "all  declarations  or 
creations  of  trust  shall  be  manifested  and 
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actions,  however  important  it  may  be  in  the  law  of  truBts;"  there  is  ako  good 
authority  against  the  doctrine.'''' 

(ic)  "  Trustee  of  an  Express  Trust "  o/ad  "  Real  J*arty  in  IntereistP  In  a 
number  of  code  states  the  legal  title  has  Ijeeii  recognized  by  the  court6  as  a 
sufficient,  although  not  the  necessary,  test  of  the  "  real  party  in  interest."  With 
the  further  recognition  of  tlie  legal  title  as  the  test  of  a  trustee  of  an  express 
trust,'*"  it  follows  that  a  pei'son  who  is  clothed  with  the  full  legal  title  to  a  given 
cause  of  action  has  a  twofold  character,  in  tlie  doctrine  of  parties  plaintiff  under 
the  codes;  he  is  both  the  real  party  in  interest  and  the  trustee  of  an  express 
trust.^'  It  is  possible  that  this  result  was  not  anticipated  in  the  earlier  doctrine 
of  the  codes  i*"^  but  it  may  be  more  reasonable  to  interpret  their  provision  per- 
mitting the  trustee  of  an  express  trust  to  sue,  as  meaning  that  the  legal  owner 
may  sue  even  when  another's  beuelicial  ownership  is  apparent  on  the  face  of  the 
claira.^^    In  this  view  the  term  "  trustee  of  an  express  trust "  would  properly 


proved  by  some  writing  signed  by  the  party 
who  is,  or  shall  be,  by  law  enabled  to  declare 
such  trusts,  or  by  his  last  will,  in  writing, 
or  else  they  shall  be  void." 

43.  See  Trusts. 

44.  See  eases  cited  infra,  this  note. 
Express  trusts  by  parol. —  See  the  remarks 

of  Sherwood,  J.,  in  Snider  v.  Adams  Expiess 
Co.,  77  Mo.  523,  526:  "It  is  claimed  by 
counsel  for  defendant  that  there  is  no  express 
trust  in  this  case,  because  such  trust  .  .  . 
cannot  be  proved  by  parol,  and  can  only  be 
manifested  or  proved  by  some  writing. 
AVhatever  of  truth  there  may  be  in  this  posi- 
tion regarding  trusts  as  to  realty,  it  is  not 
true  regarding  personal  property;  for  such 
property  is  not  within  the  terms  of  the  stat- 
ute, and  such  trusts,  consequently,  may  be  de- 
clared and  proved  bv  parol."  And  see  Fidelity, 
etc.,  Co.  V.  Ballard,  105  Ky.  253,  48  S.  W. 
1074,  20  Ky.  L.  Rep.  1169  (where  the  contract 
sued  upon  by  the  trustee  in  his  own  name 
alone  was  a  parol  contract  for  the  insurance 
of  the  workmen  employed  by  the  contracting 
party)  ;  Brown  v.  Cherry,  56  Barb.  (N.  Y. ) 
635 ;  Hays  v.  Gallon  Gas  Light,  etc.,  Co.,  29 
Ohio  St.  330,  336  (where  the  court,  however, 
evades  the  doctrine  in  part,  through  the  sug- 
gestion that,  although  it  did  not  affirmatively 
appear  on  the  face  of  tlie  notes  or  mortgage 
in  suit  that  plaintiff  was  a  trustee  for  the 
holders  of  the  notes  still  it  did  not  appear 
that  he  was  not  such  trustee,  or  that  "  some 
other  instrument  in  writing,  properly  exe- 
cuted, did  not  fully  evidence  the  appointment 
of  the  trustee  and  define  his  duties  " )  ;  Ar- 
cade Hotel  Co.  V.  Wiatt,  1  Ohio  Cir.  Ct.  55, 
57,  1  Ohio  Cir.  Dec.  34.  In  the  last  case  a 
guest  at  a  hotel  deposited  with  the  clerk  a 
sum  of  money  for  safekeeping.  The  clerk  fled 
with  the  money.  On  the  hotel's  refusal  to  re- 
imburse the  guest  he  sued  in  his  own  name 
for  the  whole  sum.  It  appeared  that  the 
money  was  in  his  possession  as  trustee,  and 
not  in  his  own  right.  It  was  held  that  the 
action  was  properly  brought  in  the  name  of 
the  guest.  The  court  said:  "It  is  claimed 
,  .  .  that  to  constitute  an  express  trust, 
there  jnust  be  an  instrument  in  writing  de- 
claring the  trust.  But  this  is  not  required  in 
this  state." 

[I,  B,  2.  e,  (iv),  (d),  (3)] 


45.  See  supra,  I,  B,  2,  e,  (ni),  (d),  (3), 
(b). 

46.  See  supra,  I,  B,  2,  e,  (iv),  (d),  (1). 

47.  Guerney  v.  Moore,  131  Mo.  650,  32 
S.  W.  1132,  per  Gantt,  P.  .J. 

Illustrations. —  A  non-resident  corporation, 
which  was  not  entitled  to  sue  in  South 
Dakota,  because  of  a  failure  to  file  its  articles 
of  incorporation  and  appoint  a  resident  agent, 
transferred  its  claim  to  P,  by  an  assignment 
which  was  absolute  on  its  face,  but  with  the 
understanding  that  the  assignee  should  collect 
the  claim  and  pay  the  net  proceeds  to  the 
corporation.  It  was  held  that  the  assignee 
was  not  only  "  the  real  party  in  interest " 
but  entitled  to  sue  as  a  "  trustee  of  an  ex- 
press trust."  Citizens  Bank  v.  Corkings,  9 
S.  D.  614,  70  N.  W.  1058,  62  Am.  St.  Pvep.  891. 
See  also  Toby  v.  Oregon  Pac.  E.  Co.,  98  Cal. 
490,  33  Pac.  550;  Minnesota  Thresher  Mfg. 
Co.  V.  Heipler,  49  Minn.  395,  52  N.  W.  33; 
Guerney  v.  Moore,  131  Mo.  650,  32  S.  W.  1132 
(holding  that  the  fact  that  such  assignee  is 
the  trustee  of  an  express  trust,  and  is  to 
account  to  the  assignor  for  the  proceeds  of 
the  judgment,  makes  him  none  the  less  the 
"  real  party  in  interest " )  ;  Young  v.  Hudson, 
99  Mo.  102,  12  S.  VV.  632:  Snider  V.  Adams 
Express  Co.,  77  Mo.  523;  iSeattie  v.  Lett,  28 
Mo.  596 ;  Webb  v.  Morgan,  14  Mo.  428 ;  Howe 
V.  Mittelberg,  96  Mo.  App.  490,  70  S.  W.  396 
(holding  that  a  person  to  whom  a  chose  in 
action  has  been  assigned  for  collection  is  the 
"  trustee  of  an  express  trust  " ) . 

48.  See  supra,  I,  B,  2,  e,  (in),  (d),  (4). 

49.  McLaughlin  v.  Deadwood  First  Nat. 
Bank,  6  Dak.  406,  43  N.  W.  715.  Here  an 
agent  of  a  corporation  had  deposited  money 
with  a  bank  in  his  own  name  as  "  agent." 
In  holding  that  he  could  sue  the  bank  in  his 
own  name  for  a  balance  alleged  to  be  due  on 
this  account,  the  court,  per  Spencer,  J.,  re- 
marked :  "  Whether  the  word  '  agent '  is  to 
be  considered  as  mere  description  of  the  per- 
son, or  as  indicating  that  he  is  acting  in  a 
representative  capacity  for  another,  his  right 
to  maintain  the  action  is  not  defeated.  In 
the  former  instance,  the  promise  was  to  him 
individually;  and  in  the  latter,  the  promise 
was  to  him,  and  with  him,  for  the  benefit  of 
another,  and  necessarily  involves  a  trust,  and 
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apply  only  to  tliose  cases  in  which  the  beneficial  ownership  is  thns  disclosed.^ 
In  other  cases  the  person  vested  with  the  legal  title  can  conveniently  be  classed 
as  a  "  real  party  in  interest." 

(v)  Executor  or  Administrator  —  (a)  At  Common  Lavj  —  (1)  In  Gen- 
eral. Vested  with  the  title  to  so  much  of  tlie  deceased's  personal  estate  as  sur- 
vived his  death,^^  an  executor  or  administrator  held  the  only  remedial  interest  in 
respect  to  that  estate  which  a  court  of  law  would  recognize.^^  His  right  of  action 
could  not  be  transferred  to  another  by  any  terms,  however  express,  in  the  contract 
or  obligation  in  suit.^* 

(2)  "Representative  Chaeactek.  The  remedial  interest  of  an  executor  or 
administrator  did  not  always  require  tliat  his  pleading  make  a  showing  of  his 
representative  character.  Sucli  a  showing,  it  is  true,  was  imperative  when  his 
action  was  on  a  cause  which  had  accrued  wholly  or  in  part  in  tlie  lifetime  of  the 
deceased.^^  But  when  the  cause  of  action  arose  wholly  after  the  death  of  his 
decedent,  the  executor  or  administrator  in  suing  for  the  assets  of  the  estate  might 
claim  eitlier  in  his  representative  character  or  in  his  personal  character.''^ 

(b)  In  Code  Pleading  —  (1)  In  General.  By  the  terms  of  the  codes  of  civil 
procedure  an  executor  or  administrator  is  classed  with  the  trustee  of  an  express 
trust  as  a  permissive  or  representative  plaintiff,  "  who  may  sue  witliou.t  joining 
with  him  the  person  for  whose  benefit  tlie  suit  is  prosecuted."  "  The  suggestion 
of  the  statute  is  that  the  beneficiary  also  may  sue.^^  But  in  the  main  the  result 
under  the  provisions  of  the  code  is  very  close  to  that  reached  at  common  law. 
The  title  to  the  surviving  personal  estate  of  the  decedent  is  in  his  personal  repre- 
sentative, and  the  action  as  a  rule  not  only  may,  but  must,  be  brought  in  his 
name.^^    As  at  common  law  also  the  personal  representative  must  sue  in  his  I'epre- 


brings  him  within  the  purview  of  the  stat- 
ute. .  .  .  The  object  of  the  legislature,  by 
the  enactment  of  these  provisions,  was  evi- 
dently to  preserve  the  right  of  action  in  all 
cases  of  express  trusts;  and  this,  whether 
the  trust  was  declared  in  the  instrument,  or 
was  necessarilv  to  be  inferred  from  it." 

50.  Considerant  v.  Brisbane,  22  N.  Y.  389. 
It  is  to  be  noticed,  however,  that  even  in 
such  cases  the  courts  sometimes  class  plain- 
tiff as  "  the  real  party  in  interest."  See  Min- 
nesota Thresher  Mfg.  Co.  v.  Heisler,  49  Minn. 
395,  52  N.  W.  33. 

51.  see  supra,  I,  B,  2,  e,  (iii),  (d),  (4),  (b). 
Accordingly,  when  one  holds  the  legal  title 

for  the  benefit  of  others,  but  his  representa- 
tive character  does  not  appear  in  the  evidence 
of  his  legal  title,  he  may  sue  without  alleging 
the  trust.  Weed  v.  Hamburg-Bremen  F.  Ins. 
Co.,  133  N.  Y.  394,  407,  31  N.  E.  231.  Or  if 
he  adds  the  suffix  "  trustee  "  to  his  name  in 
the  pleadings,  it  may  be  treated  as  a  mere 
descriptio  perso7ice.  Marion  Bond  Co.  v. 
Mexican  Coffee,  etc.,  Co.,  160  Ind.  558,  65 
N.  E.  748. 

52.  See  Executoes  and  Administeatoes, 
18  Cyc.  206. 

53.  See  Dicey  Parties  205  et  seq. ;  Chitty 
PI.  (16th  Am.  ed.)  22  et  seq.,  and  the  com- 
mon-law illustrations  there  given. 

54.  "  If  X  binds  himself  to  M  to  pay  a 
certain  sum  of  money  to  M  or  his  heirs,  M's 
executors  or  administrators,  and  not  his  heirs, 
have  a  right  to  the  money,  and  should  sue  for 
it."  Dicey  Parties  207.  So,  when  a  promise 
was  made  to  the  deceased  for  the  exclusive 
benefit  of  a  third  person,  the  action  upon  it, 
under  the  settled  common  law  in  England, 


lay  in  the  name  of  the  executor  or  adminis- 
trator of  the  promisee.  See  Dicey  Parties 
208. 

55.  Dicey  Parties  21C  et  seq.  So,  if  the 
contract  was  made  with  the  deceased,  whether 
broken  before  or  after  his  death,  the  executor 
or  administrator  could  sue  only  in  his  repre- 
sentative character.    Dicey  Parties  217. 

56.  "  When  a  contract  is  made  with  an 
executor,  he  may  sue  either  in  his  own  name 
personally  (as  being  the  party  contracted 
with),  or  in  his  representative  character,  if 
the  money  to  be  recovered  would  be  assets  of 
the  estate;  and  this  he  may  do  not  only  in 
cases  where  the  consideration  flows  from  the 
deceased,  but  also  in  cases  where  the  con- 
sideration flows  directly  from  himself  as  ex- 
ecutor."   Dicey  Parties  217. 

57.  See  the  statutes  in  the  code  states  enu- 
merated supra,  p.  36,  note  13. 

The  other  representative  plaintiff,  in  the 
original  code,  besides  "  the  trustee  of  an  ex- 
press trust "  is  "  the  person  expressly  author- 
ized by  statute."    See  infra,  I,  B,  2,  e,  ( v ) . 

58.  As  is  recognized  in  the  case  of  a  trus- 
tee of  an  express  trust  see  supra,  I,  B,  2,  e, 

(IV). 

59.  Ives  V.  Mutual  L.  Ins.  Co.,  129  N.  C. 
28,  39  S.  E.  631 ;  and  cases  cited  infra,  under 
the  following  topic. 

The  remedial  interest  of  the  personal  repre- 
sentative may  extend  to  the  realty  of  the 
deceased,  as  when  lie  has  devised  land  to  the 
executor  in  trust,  or  when  a  statute  gives  an 
executor  or  administrator  a  right  to  the  pos- 
session of  the  decedent's  real  estate  as  part 
of  the  assets.  In  the  former  case  the  per- 
sonal representative  is  properly  classed  as  a 

[I,  B,  2,  e.  (v),  (b),  (I)] 
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sentative  character  on  causes  wliicli  arose  in  the  lifetime  of  his  decedent,  but  may 
sue  eitlier  in  liis  representative  or  in  liis  personal  character  on  causes  accruing 
since  the  death.°° 

(2)  Remedial  Interest  of  Beneficiary.  Pleaders  in  code  states  have  some- 
times brought  tlic  action  in  the  names  of  the  beneficiaries  of  a  decedent's  personal 
estate,  on  the  theory  that  they  are  the  real  parties  in  interest  in  getting  in  the  assets 
of  the  estate,  and  tiierefore  the  proper  plaintiffs  under  the  code.*^  As  a  rule, 
however,  the  coiirts  have  refused  to  recognize  these  beneficiaries  as  real  parties  in 
Interest  within  tlie  meaning  of  tlie  code.''^  However  material  his  interest,  the 
beneficiary  of  the  personal  estate  has,  in  a  normal  case,  no  title  wliich  the  court 
can  recognize ;  at  the  most  he  is  but  an  inchoate  real  party  in  interest.^  Until 
his  interest  accrues  he  has  no  right  of  action.*^  But  the  rule  is  subject  to  this 
limitation  :  If,  in  the  special  circumstances  of  a  case,  the  beneficiaries  of  the  per- 
sonal estate  show  an  equitable  title  to  a  cause  which  normally  belongs  to  the  per- 
sonal representative  the  courts  of  a  code  state  may  recognize  them  as  real  parties 
in  interest.*'^  The  grounds  for  the  exception  are  substantially  those  which  have 
been  established  in  equity  procedure.'^®  And  in  the  civil  action  of  the  code,  as  in 
the  suit  in  equity,  if  the  beneficiaries  sue  instead  of  the  personal  representative, 
the  facts  which  take  the  case  out  of  the  rule  must  appear  in  the  complaint  or 
petition,  and  all  the  beneficiaries  must  be  parties.''^ 

(vi)  Person  ExpiiESSLT  AuTiioiuzED  by  Statute — (a)  In  General.  "With 
the  "  trustee  of  an  express  trust "  and  the  "  executor  or  administrator,"  the  codes 
of  civil  procedure  place  also,  as  a  third  class  of  representative  plaintiffs,  "  the  per- 
son expressly  authorized  by  statute"  to  sue.^^  Neither  the  codes  nor  the  cases 
define  the  limits  of  this  class.  It  includes  evidently  those  public  officers  who,  as 
such,  are  authorized  by  some  statute  to  sue  in  their  own  names  and  official  char- 
acters.''^ It  may  include  also  the  holder  of  a  private  office,  as  the  president  or 
treasurer  of  a  private  association,  whether  incorporated  or  not,  and  whether  formed 
for  business  or  pleasure,  who  as  such  is  authorized  by  statute,  in  the  exercise  of 


trustee  of  an  express  trust.  See  supra,  I,  B, 
2,  e,  (IV).  In  the  latter  ease  lie  is  rather  "  a 
person  expressly  authorized  by  statute  to 
sue."  See  infra,  1,  B,  2,  e,  (vi).  See  also 
Meeks  v.  Hahn,  20  Cal.  620;  Curtis  v.  Her- 
rick,  14  Cal.  117,  73  Am.  Deo.  632;  Bern  v. 
Shoemaker,  10  S.  D.  453,  74  N.  W.  239. 

60.  The  distinction  is  illustrated  in  the 
pleading,  under  the  code,  in  Sheldon  v.  Hoy, 
11  How.  Pr.  (N.  Y.)  11.  See  also  Oliver  v. 
Townsend,  16  Iowa  430;  Lawrence  v.  Vilas, 
20  Wis.  381;  Knox  V.  Bigelow,  15  Wis.  415. 

61.  See  the  argument  of  counsel  in  Haynes 
V.  Harris,  33  Iowa  516. 

62.  Haynes  v.  Harris,  33  Iowa  516;  Cox 
V.  Yeazel,  49  Nebr.  343,  68  N.  W.  483;  Ives 
V.  New  York  Mut.  L.  Ins.  Co.,  129  N.  C.  28, 
39  S.  E.  631 J  Davis  v.  Corwine,  25  Ohio  St. 
668. 

63.  See  the  reasoning  of  the  court  in 
Haynes  v.  Harris,  33  Iowa  516,  and  Cox  v. 
Yeazel,  49  Nebr.  343,  68  N.  W.  483. 

64.  Accordingly  the  objection  to  an  ac- 
tion in  his  name  is  not  dilatory  but  peremp- 
tory; if  the  defect  appears  on  the  face  of  the 
complaint  it  can  be  reached  by  a  demurrer 
upon  the  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  Cox  v.  Yeazel,  49  Nebr.  343,  68  N.  W. 
483.  And  see  Ives  v.  New  York  Mut.  L.  Ins. 
Co.,  129  N.  C.  28,  30  S.  E.  631. 

65.  Thus  the  heirs  have  been  permitted  to 
sue  when  they  show  that  there  are  no  debts 

[I,  B.  2,  e,  (v).  (b),  (1)] 


of  the  estate,  and  no  personal  representative, 
and  that  the  time  for  appointing  a  personal 
representative  has  passed.  Begien  v.  Free- 
man, 75  Ind.  398;  Phinny  v.  Warren,  52  Iowa 
332,  1  N.  W.  522,  3  N.  W.  157.  And  see  the 
remarks  of  Norval,  J.,  in  Cox  v.  Yeazel,  49 
Nebr.  343,  349,  68  N.  W.  483.  But  compare 
Davis  V.  Corwine.  25  Ohio  St.  668. 

So  when  the  estate  has  been  settled  except 
for  a  claim  in  the  interest  of  one  of  the  heirs, 
and  there  is  a  showing  that  the  action  of  the 
administrator  is  prejudicial  to  this  outstand- 
ing interest.  Tecumseh  Nat.  Bank  v.  McGee, 
61  Nebr.  709,  85  N.  W.  949',  where  the  out- 
standing heir  was  substituted  for  the  admin- 
istrator. 

So  again,  when  the  administrator  has  re- 
fused to  bring  the  action,  the  heirs  may  sue. 
Bern  V.  Shoemaker,  10  S.  D.  453,  74  N.  W. 
239. 

66.  See  the  remarks  of  Chancellor  Kent  in 
Long  V.  Majestre,  1  Johns.  Ch.  (N.  Y.)  305, 
307.  And  compare  Bem  V.  Shoemaker,  10 
S.  D.  453,  74  N.  W.  239.  See  also  Van  Dyke- 
V.  Van  Dvke,  31  N.  J.  Eq.  176. 

67.  Manifold  v.  Jones,  117  Ind.  212,  20 
N.  E.  124. 

68.  So  does  the  New  York  code  of  1848, 
and  the  many  codes  which  have  followed 
it.  For  the  names  of  the  code  states  see 
supra,  p.  36,  note  13. 

69.  The  official  character  must  appear  by 
distinct  allegation  in  the  pleading.  Atkinson 
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his  personal  autliority,  to  sue  in  his  own  name.™  A  private  citizen,  as  a  taxpayer, 
may  sometimes  sue  by  virtue  of  tlie  enactment ;  ''^  and  sometimes  the  state  may 
appear  as  plaintiff  in  a  civil  action,  suing  for  the  benefit  of  a  private  citizen.''^ 

(b)  Distinguishing  GharacteristiG.  The  "  person  expressly  authorized  by 
statute "  differs  from  other  plaintiffs,  and  in  particular  from  "  trustees  of  an. 
express  trust"  and  executors  or  administrators,  in  that  he  needs  no  title  under  the 
substantive  law  to  the  cause  of  action  which  besets  up;^^  his  right  of  action 
arises  directly  out  of  the  remedial  statute,  and  exists  by  virtue  of  it.''"' 

(vii)  Guardian  AS  Plaintiff — (a)  At  Common  Law.  At  common  law  a 
guardian,  having  no  title  to  his  ward's  property,  could  not  sue  iu  respect  to  it  in 
his  own  name  alone,  either  individually  or  as  guardian.''^ 

(b)  Under  the  Codes.  Under  the  codes  there  has  been  a  tendency  in  some 
courts  to  treat  a  guardian  as  a  trustee  of  an  express  trust,™  but  the  position  is 


V.  Cawley,  112  Ga.  485,  37  S.  E.  715;  Gould 
V.  Glass,  19  Barb.  (N.  Y.)  179. 

70.  Ostrom  v.  Greene,  161  N.  Y.  353,  55 
N.  E.  919;  Peters  v.  Foster,  56  Hun  (N.  Y.) 
607,  10  N.  Y.  Suppl.  389;  Tibbetts  v.  Blood, 
21  Barb.  (N.  Y.)  650;  Piatt  v.  Colvin,  50 
Ohio  St.  703,  704,  36  N.  E.  735,  where  the 
complaint  alleged  that  "  by  the  laws  of  the 
state  of  New  York,  under  which  said  express 
company  was  organized  and  now  exists,  it  is 
authorized  and  empowered  to  sue  in  the  name 
of  the  president,  who  is  said  Thomas  C. 
Piatt,"  etc. 

71.  Metzger  v.  Attica,  etc.,  R.  Co.,  79 
N.  Y.  171;  Ayers  t\  Lawrence,  59  N.  Y.  192; 
Queens  County  Water  Co.  v.  Monroe,  83  N.  Y. 
App.  Div.  105,  82  N.  Y.  Suppl.  610. 

72.  As  when  a  statute  authorized  an  ac- 
tion in  the  name  of  the  state,  to  recover 
money  lost  at  gaming,  for  the  benefit  of  the 
wife  of  the  user.  Ervin  v.  State,  150  Ind. 
332,  337,  48  N.  E.  249,  where  McCabe,  C.  J., 
said:  "We  hold  that  the  code  does  not  re- 
quire the  action  to  be  brought  in  the  name 
of  the  real  party  in  interest,  where,  as  here, 
a  person,  the  State,  is  expressly  authorized 
by  statute  to  sue  without  joining  the  person 
for  whose  benefit  the  action  is  prosecuted." 

73.  See  supra,  I,  B,  2,  e,  (iv),  (v). 

74.  Illustration. — A  New  York  statute  pro- 
vided that  "  any  joint  stock  company  or  as- 
sociation, consisting  of  seven  or  more  share- 
holders, or  associates,  may  sue  and  be  sued 
in  the  name  of  the  pi-esident  or  treasurer  for 
tlie  time  being."  It  was  held  that  when  a 
complaint  alleged  that  the  Forestville  Divi- 
sion No.  411,  Sons  of  Temperance,  was  an 
association  composed  of  seven  persons  and  up- 
ward, that  the  note  in  suit  was  given  for  the 
benefit  of  the  association,  that  it  was  tlie 
property  of  the  members  of  the  association, 
and  owned  by  them  in  common,  the  statement 
was  sufficient  to  authorize  an  action  in  the 
name  of  the  treasurer  of  the  association  for 
the  time  being,  without  making  the  associated 
parties  or  even  naming  them  in  the  complaint. 
Tibbetts  v.  Blood,  21  Barb.  (N.  Y.)  650,  654. 

75.  "At  common  law  there  was  no  war- 
rant, nor  authority  for  a  suit  by  a  guardian 
in  his  own  name  for  the  benefit  of  the  infant, 
although  he  might  disclose  his  fiduciary  char- 
acter and  purpose.  ...  At  law  the  ac- 
tion must  have  been  brought  in  the  name  of 


the  party  having  the  legal  right.  The  guard- 
ian could  of  course  sue  upon  contracts  made 
with  himself;  but  not  generally,  for  property 
or  money  of  the  infant."  Turner  v.  Alexan- 
der, 41  Ark.  254,  257,  per  Eakin,  J.  "A 
guardian  can  not  sue  at  law  or  in  chancery 
as  plaintifi'  or  complainant,  in  his  own  name 
alone,  to  recover  the  ward's  estate  from  either 
an  administrator  or  executor,  or  from  a 
former  guardian  who  may  be  removed  from 
office,  or  from  any  other  person  who  may 
have  adverse  possession  of  the  ward's  real  or 
personal  estate ;  the  suit  must  be  in  the  name 
of  the  infant  entitled,  by  his  guardian  or 
prochein  ami."  McChord  v.  Fisher,  13  B.  Mon. 
(Ky.)  193,  194,  per  Hise,  J.  And  see  Hoare 
V.  Harris,  11  111.  24;  Mee  V.  Fay,  190  Mass. 
40,  76  N.  E.  229;  Lombard  v.  Morse,  155 
Mass.  136,  137,  29  N.  E.  205,  14  L.  R.  A.  273, 
where  it  is  said:  "The  title  to  the  property 
of  the  ward  does  not  pass  to  the  guardian. 
He  has  its  care  and  management  only.  His 
position  is  that  of  an  agent  or  attorney,  not 
that  of  an  assignee  or  trustee.  .  .  .  There 
is,  therefore,  no  good  reason  for  making  a 
general  exception  allowing  a  guardian  to  sue 
in  his  own  name,  to  avoid  the  deed  of  his  in- 
sane ward;  and  there  is  the  grave  objection 
that,  the  ward  not  being  a  party,  the  decree 
would  not  bind  him,  should  he  recover  his 
reason,  nor  those  who  would  succeed  to  his 
estate  upon  his  death." 

That  this  common-law  rule  survives  in  the 
code  states  unless  the  guardian  is  expressly 
vested  by  statute  with  title  or  is  expressly 
authorized  by  statute  to  sue  in  his  own  name 
see  Campbell  v.  Fichter,  168  Ind.  645,  81 
N.  E.  661;  Perine  v.  Grand  Lodge  A.  0. 
U.  W.,  48  Minn.  82,  50  N.  W.  1022. 

76.  Perkms  v.  Stimmel,  114  N.  Y.  359,  21 
N.  E.  729,  11  Am.  St.  Rep.  659;  Schlieder  v. 
Dexter,  114  N.  Y.  App.  Div.  417,  99  N.  Y. 
Suppl.  1000;  Coakley  v.  Mahar,  36  Hun 
(N.  Y.)  157;  Thomas  v.  Bennett,  56  Barb. 
(N.  Y.)  197;  Bayer  v.  Phillips,  17  Abb.  N. 
Cas.  (N.  Y. )  425;  Buermann  v.  Buermann, 
17  Abb.  N.  Cas.  (N.  Y.)  391;  Hauensteih  v. 
Kull,  59  How.  Pr.  (N.  Y.)  24.  Gompwre 
Person  v.  Warren,  14  Barb.  (N.  Y.)  488, 
discussing  the  analogous  question  whether  a 
committee  of  a  lunatic  is  a  trustee  of  an  ex- 
press trust.  The  doctrine  proceeds  in  part 
upon  the  supposition  that  the  committee  ac- 
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untenable  in  principle,  except  wlien  tlio  guardian  lias  been  vested  with  some  title 
or  estate  in  tlie  ward's  property."  Tlie  decisions  are  not  at  one  on  wliat  consti- 
tutes this  title  or  interest  in  a  general  guardian.''*'  A  considerable  nuniijcr  of  the 
codes,  however,  expressly  class  the  guardian  with  "  trustees  of  an  express  trust," 
executors  or  administrators,  and  "persons  expressly  authorized  i>y  statute"  as  a 
representative  plaintiff  who  may  sue  in  his  own  name  without  joining  his  bene- 
ficiary.™ The  apparent  legal  effect  of  this  is  to  permit  the  guardian  to  sue  as  a 
person  expressly  authorized  by  statute.^^ 

3,  Requisite  of  Capacity  to  Sue  —  a.  Statement  of  Rule.  In  addition  to  a 
showing  of  legal  entity,^'  and  of  remedial  interest,**^  a  plaintiff,  to  maintain  liis 
standing  against  a  possii)lc  dilatory  ol>jection,  must  have  a  legal  capacity  to  sue.*' 

b.  What  Meant  by  Capacity  to  Sue — ^(i)  In  General.  Although  sometimes 
confused  with  the  question  of  plaintiff's  right  of  action,^  the  rule  requiring  a 
capacity  to  sue  is  of  an  essentially  different  nature.**^  Irrespective  of  tlie  question 
whether  plaintiff  has  title  to  a  valid  cause  of  action,  it  raises  the  question  whetlier 
plaintiff,  even  if  he  has  a  right  to  relief  in  court,  is  under  any  personal  disability 
—  as  insanity,  infancy,  coverture,  or  the  like  —  which  in  legal  effect  impairs  his 
right  to  come  into  court  and  there  demand,  in  his  own  name  alone,  the  presence 
of  defendant.^^ 

(ii)  DiSTiNauiSHED  From  Right  of  Action.  It  is  sometimes  said  that  the 
test  of  capacity  to  sue  involves  not  only  the  question  of  personal  disability  in 
plaintiff  but  also  the  question  of  plaintiff's  "  title  to  the  character  in  which  he 
sues."  This,  however,  has  no  proper  application  to  any  question  of  plaintiff's 
right  of  action.^^    A  plaintiff  having  a  right  of  action  may  yet  be  without  a 


quired  some  right  to  the  ward's  estate.  See 
the  remarks  of  Barker,  J.,  in  Lombard  V. 
Morse,  155  Mass.  136,  137,  29  N.  E.  205,  14 
L.  R.  A.  273. 

77.  See  supra,  I,  B,  2,  e,  (iv)  ;  and  I,  B, 
2,  e,  (iv),  (D),  (1).  And  see  Campbell  v. 
Fiehter,  168  Ind.  645,  81  N.  E.  661.  Com- 
pare Schlieder  i;.  Dexter,  114  N.  Y.  App.  Div. 
417,  418,  99  N.  Y.  Suppl.  1000,  where  Pat- 
terson, J.,  remarks :  "  It  is  undoubtedly  tlie 
rule  that  where  a  cause  of  action  exists  di- 
rectly in  favor  of  an  infant,  the  action  should 
be  brought  through  a  guardian  ad  litem ; 
but  there  are  cases^  and  this  we  think  is  one 
of  them,  in  which  the  general  guardian  may 
sue  as  the  trustee  of  an  express  trust." 

78.  Under  a  statute  declaring  that  it  shall 
be  the  duty  of  the  guardian  of  a  minor  "  to 
collect  all  debts  due  such  ward,"  it  has  been 
held  that  a  guardian  may  bring  suit  in  his 
own  name  to  collect  such  debts.  Kinsley  v. 
Kinsley,  150  Ind.  67,  70,  49  N.  E.  819.  But 
see  Campbell  v.  Fichter,  168  Ind.  645,  81 
N.  E.  661. 

On  the  other  hand  it  has  been  held  that  a 
statute  requiring  every  guardian  to  "  demand, 
sue  for,  and  receive  all  debts  due  his  ward  " 
does  not  permit  an  action  in  the  name  of  the 
guardian.  Ferine  v.  Grand  Lodge  A.  O.  U.  W., 
48  Minn.  82,  50  N.  W.  1022.  The  statute,  de- 
clared the  court,  is  "  merely  a  re-enactment 
of  the  common-laAV  rule  that  a  suit  by  an  in- 
fant must  be  brought  by  his  guardian.  The 
statute  does  not  say  that  the  giiardian  shall 
bring  suit  in  his  own  name."  And  see  Guard- 
ian ANi)  Ward,  21  Cyc.  202. 

79.  See  the  codps  of  Arkansas,  Iowa,  Kan- 
sas, Kentucky,  Nebraska,  Ohio,  Oklahoma, 
Utali,  Washington,  and  Wyoming. 
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80.  See  supra,  1,  B,  2,  e,  (vi). 

81.  See  supra,  I,  B,  1. 

82.  See  supra,  1,  B,  2. 

83.  See  cases  cited  infra,  note  86  et  seq, 

84.  See  supra,  I,  B,  2,  b,  (iv). 

85.  See  infra,  I,  B,  3,  b,  (li). 

86.  Meeks  v.  Vassault,  16  Fed.  Gas.  No. 
9,393,  3  Sawy.  206,  213  [approved  in  Berkin 
V.  Marsh,  18  Mont.  152,  44  Pac.  528,  56  Am. 
St.  Rep.  565],  where  Sawyer,  J.,  said:  "The 
disability  is  something  pertaining  to  the  per- 
son of  the  party  —  a  personal  incapacity  — 
and  not  to  the  cause  of  action  or  his  relation 
to  it.  There  must  be  a  present  right  of  ac- 
tion in  the  person,  but  some  want  of  capac- 
ity to  sue."  And  see  Ward  v.  Petrie,  157 
N.  Y.  301,  311,  51  N.  E.  1002,  68  Am.  St. 
Rep.  790,  defining  capacity  to  sue  as  "  the 
right  to  come  into  court,"  and  distinguishing 
it  from  the  "  right  to  relief  in  court." 

87.  Coddington  v.  Canaday,  157  Ind.  243, 
252,  61  N.  E.  567  {dictum)  ;  Bliss  Code  PI. 
(2d  ed.)  §  407;  Moak  Van  Santvoord  668. 
See  the  illustration  in  Haskins  v.  Alcott,  13 
Ohio  St.  210. 

88.  See  cases  cited  infra,  this  note. 
Illustrations. —  P,  administrator  of  B,  sued 

D  upon  his  promissory  note  to  B.  Defend- 
ant demurred  upon  the  ground  that  the  com- 
plaint did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  sought  to  sus- 
tain this  demurrer  by  the  objection  that  tlie 
complaint  did  not  directly  aver  that  B  was 
dead  or  that  P  had  been  appointed  her  ad- 
ministrator. In  support  of  liis  complaint  P 
insisted  that  an  objection  that  phiintiff  sued 
in  a  personal  capacity  when  he  should  have 
sued  in  a  representative  capacity  was  avail- 
able only  under  a  demurrer  challenging  his 
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capacity  to  sue ;  a  plaintiff  with  capacity  to  sue  may  have  no  right  of  action.^'' 
The  two  things  are  essentiallj'-  different  in  their  natures,  and  in  their  results ;  the 
right  of  action  is  of  the  substance,  the  capacity  to  sue  is  necessary  only  as  against 
a  dilatory  objection.^^  For  the  same  reason  an  objection  that  plaintiff  is  not  the 
real  party  in  interest  does  not  amount  to  an  objection  that  plaintiff  has  not  legal 
capacity  to  sue.''^  So,  when  the  objection  to  plaintiff's  legal  capacity  is  properly 
made  and  sustained,  a  judgment  dismissing  the  case  on  that  ground  is  not  a 
judgment  upon  the  merits,  and  will  not  bar  a  future  action.^^ 

(ill)  Typical  Instances.  That  plaintiff  is  without  capacity  to  sue  is  a 
proper  objection  when  an  action  is  brought  in  his  own  name  alone  by  an  insane 


legal  capacity  to  sue.  But  the  court  was 
clear  that  if  it  appeared  that  plaintiif  sued 
in  his  personal  capacity  to  collect  a  debt  due 
an  estate,  then  the  complaint  "  does  not  show 
a  right  of  action  in  him,  but  in  an  adminis- 
trator of  such  estate,"  and  that  this  question 
was  properly  presented  by  a  demurrer  for 
want  of  facts.  Toner  v.  Wagner,  158  Ind. 
447,  449,  63  N.  E.  859.  A  quo  warranto  was 
brought  on  the  relation  of  B  against  M 
claiming  as  mayor.  Under  the  procedure 
of  the  lex  fori,  quo  warranto  could  be  main- 
tained either  by  the  prosecuting  attorney  or 
by  the  person  claiming  the  office.  B  was  not 
the  prosecuting  attorney  but  was  the  pre- 
vious incumbent  of  the  office.  On  a  rehearing 
it  was  objected  that  B  could  not  hold  over 
until  his  successor  was  qualified,  and  there- 
fore could  not  bring  quo  warranto  as  claim- 
ing the  office.  B,  however,  insisted  that  if 
valid  at  all  the  objection  was  now  too  late, 
since  it  went  to  the  question  of  his  legal  ca- 
pacity to  sue,  and  therefore  should  have  been 
raised  at  the  outset.  It  was  held  that  a 
failure  to  state  a  cause  of  action  in  his  own 
favor  goes  to  the  sufficiency  in  substance  of 
the  petition  and  not  to  plaintiff's  legal  capac- 
ity, and  therefore  could  be  raised  at  any 
stage.  "  The  right  of  the  relator  to  main- 
tain the  action  depends  upon  his  own  right 
to  the  office.  The  statement  of  that  right 
is  essential  to  the  statement  of  a  cause  of 
action."  State  v.  Moores,  58  Nebr.  285,  288, 
78  N.  W.  529,  per  Irvine,  C.  See  also  the 
cases  cited  infra,  note  89  et  seq.  And  compare 
Perkins  v.  Stimmel,  114  N.  Y.  359,  21  N.  E. 
729,  11  Am.  St.  Eep.  659. 

89.  Ward  v.  Petrie,  157  N.  Y.  301,  311,  51 
N.  E.  1002,  68  Am.  St.  Rep.  790,  where 
Vann,  J.,  said:  "An  infant  has  no  capacity 
to  sue,  and,  hence,  could  not  lawfully  cause 
the  defendants  to  be  brought  into  court  even 
if  he  had  a  good  cause  of  action  against 
them."  And  see  Wiesmann  v.  Donald,  125 
Wis.  600,  104  N.  W.  916,  2  L.  R.  A.  N.  S. 
961. 

90.  Ward  v.  Petrie,  157  N.  Y.  301,  311,  51 
N.  E.  1002,  68  Am.  St.  Rep.  790,  where 
Vann,  J.,  said:  "Plaintiff  was  duly  ap- 
pointed receiver  and  has  a  legal  capacity 
to  sue  as  such,  and,  hence,  could  bring  the 
defendants  into  court  by  the  service  of  a 
summons  upon  them  even  if  he  had  no  cause 
of  action  against  them." 

91.  California. —  Wilhoit  v.  Cunningham, 
87  Cal.  453,  25  Pac.  675. 

Indiana. —  Toner  v.  Wagner,  158  Ind.  447, 
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63  N.  E.  859;  Coddington  «. .  Canaday,  157 
Ind.  243,  61  N.  E.  567;  State  v.  Ohio  Oil  Co., 
150  Ind.  21,  49  N.  E.  809,  47  L.  R.  A.  627; 
Campbell  v.  Campbell,  121  Ind.  178,  23  N.  E. 
81 ;  Tipton  County  v.  Kimberlin,  108  Ind. 
449,  9  N.  E.  407;  Pence  v.  Aughe,  101  Ind. 
317;  Tray  lor  v.  Dykins,  91  Ind.  229;  Nave 
Hadley,  74  Ind.  155;  Pittsburgh,  etc.,  R.  Co. 
V.  Iddings,  28  Ind.  App.  504,  62  N.  E.  112. 

Kansas. —  Winfield  Town  Co.  v.  Maris,  11 
Kan.  128. 

Missouri. —  Jones  v.  Steele,  36  Mo.  324. 

Montana. —  Berkin  v.  Marsh,  18  Mont.  152, 
159,  44  Pac.  528,  56  Am.  St.  Rep.  565,  where 
plaintiff  contended  that  at  a  given  date  he 
was  under  a  legal  disability  to  sue,  "  for  the 
reason  that  the  cause  of  action  had  not  yet 
arisen."  The  court  said:  "Is  this  a  legal 
disability  in  the  plaintiff?  We  think  that 
it  is  not.  A  legal  disability  to  sue  pertains 
to  the  person  desiring  to  sue.  .  .  .  The  accru- 
ing of  the  cause  of  action  is  not  personal  to 
the  plaintiff  proposing  to  sue.  It  is  not  a 
disability  on  his  part." 

Nelraska.- — ■  State  v.  Moores,  58  Nebr.  285, 
78  N.  W.  529 ;  Rodgers  v.  Levy,  36  Nebr.  601, 
54  N.  W.  1080;  Farrell  v.  Cook,  16  Nebr. 
483,  20  N.  W.  720,  49  Am.  Rep.  721. 

Neto  York. —  Ward  v.  Petrie,  157  N.  Y. 
301,  51  N.  E.  1002,  68  Am.  St.  Rep.  790; 
Nanz  V.  Oakley,  122  N.  Y.  631,  25  N.  E.  263; 
Perkins  v.  Stimmel,  114  N.  Y.  359,  365,  368, 
369,  21  N.  E.  729,  11  Am.  St.  Rep.  659;  Ful- 
ton F.  Ins.  Co.  V.  Baldwin,  37  N.  Y.  648; 
Palmer  v.  Davis,  28  N.  Y.  242,  250;  Van 
Zandt  V.  Grant,  67  N.  Y.  App.  Div.  70,  73 
N.  Y.  Suppl.  600. 

Ohio. —  Buckingham  v.  Buckingham,  36 
Ohio  St.  68. 

Oregon. —  Owings  v.  Turner,  48  Oreg.  462, 
87  Pac.  160. 

Wisconsin. —  Wiesmann  v.  Donald,  125 
Wis.  600,  104  N.  W.  916,  2  L.  R.  A.  N.  S. 
961;  Willard  v.  Comstock,  58  Wis.  565,  17 
N.  W.  401,  46  Am.  Rep.  657. 

See  also,  generally.  Pleading. 

92.  Van  Zandt  v.  Grant,  67  N.  Y.  App. 
70,  73  N.  Y.  Suppl.  600 ;  Buckingham  v.  Buck- 
ingham, 36  Ohio  St.  68,  78,  where  it  is  said 
that  the  objection  that  the  cause  of  action 
for  which  plaintiff  sues  was  assigned  be- 
fore the  commencement  of  the  action  does 
not  relate  to  the  capacity  of  plaintiff  to  sue, 
but  to  the  fact  that  the  right  of  action 
souffht  to  be  enforced  is  not  in  plaintiff. 

93.  Rodgers  v.  Levy,  36  Nebr.  601,  54 
N.  W.  1080. 
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person,"''  or  l)y  an  infant,"''  or,  in  some  states  still,  by  a  married  woman.**  These 
classes  are  sometitncs  referred  to  as  if  they  included  all  instances  of  disabilities  to 
sue;"  ])ut  the  princi])le  has  been  recognized  in  other  connections,''**  as  when  a 
partnership  sues  in  a  collective  name,  under  a  permissive  statute,  witljout  alleging 
compliance  with  certain  statutory  conditions;'-"'  when  a  foreign  corporation  sues 
upon  a  domestic  cause  of  action,  without  alleging  compliance  with  a  statute  pre- 
scribing the  conditions  upon  which  foreign  corporations  may  do  business  within 
the  state;'  or  when  the  action  is  bi-oiiglit  in  the  name  of  an  alien  enemy.'^ 

c.  When  Rule  Applies.  From  the  nature  of  legal  capacity  to  sue,  it  is  evident 
that  the  rule  requiring  it,  unlike  the  rules  requiring  legal  entity  and  remedial 
interest  in  plaintiff,  is  not  a  rule  of  the  first  instance.  Plaintiff  need  make  no 
affirmative  showing  of  his  legal  capacity  at  the  threshold  of  the  case.'''  If  in  fact 
the  capacity  is  lacking,  the  defect  must  be  insisted  upon,  through  proper  plead- 
ing in  due  season,  by  defendant.* 

II.  Who  May  Be  a  party  Defendant.'' 

A.  In  General.  That  a  court  may  recognize  and  hold  a  party  as  a  defend- 
ant in  a  personal  action,  three  things  in  ,the  main  are  requisite :  (1)  The  party 
defendant  must  have  an  entity  which  the  court  can  recognize ;  *  (2)  defendant,  in 
the  eye  of  the  law,  must  have  infringed  the  right  of  action  set  up  by  plaintiff  ;^ 
and  (3)  defendant  must  be  amenable  to  the  process  of  the  trial  court.* 

B.  Requisites  Specifically  Considered — 1.  Requisite  of  Legal  Entity  — 
a.  At  Common  Law  — (i)  Distinguished  From  Legal  Entity  of  Plaintiff. 
For  the  most  part  the  legal  entity  required  for  defendant  is  the  same  as  the  legal 
entity  required  for  plaintiff."  Whether  plaintiff  or  defendant,  a  party  to  a  suit 
must  be  a  person  in  law  —  a  natural  person,  an  artificial  person,  or  a  quasi-artificial 
person.^"    But  the  limits  of  the  rule  are  less  strictly  drawn  when  the  question  con- 


94.  Wiesmann  v.  Donald,  125  Wis.  600,  104 
N.  W.  916,  2  L.  R.  A.  N.  S.  961.  And  see 
Insane  Persons,  22  Cyc.  1104. 

95.  Parkins  v.  Alexander,  105  Iowa  74,  76, 
74  N.  W.  769  (where  Robinson,  J.,  said:  "  It 
is  the  theory  of  the  law  that  a  minor  is  not 
competent  to  maintain  and  protect  his  own 
interests  in  court  ")  ;  Jones  v.  Steele,  36  Mo. 
324.    And  see  Infants,  22  Cyc.  503. 

96.  Lindsay  v.  Oregon  Short  Line  R.  Co., 
13  Ida.  477,  90  Pac.  984,  12  L.  R.  A.  N.  S. 
184.  And  see  Husband  and  Wife,  21  Cyc. 
1513,  1514  et  seq. 

97.  Campbell  v.  Campbell,  121  Ind.  178,  23 
N.  E.  81;  Winfield  Town  Co.  v.  Maris,  11 
Kan.  128. 

98.  See  the  varied  grounds  for  a  common- 
law  plea  in  abatement  to  the  disability  of 
the  party  suing.     1  Chitty  PI.  464. 

Capacity  of  state  to  sue. —  The  supreme 
court  of  Indiana  has  recently  suggested  that 
a  defendant  may,  by  demurrer  upon  that 
gi'ound,  question  the  capacity  of  the  state  to 
sue;  but  it  is  added:  "The  courts  of  the 
State  and  United  States  are  open  to  the 
State,  both  in  its  sovereign  capacity  and  by 
virtue  of  its  corporate  rights."  State  v. 
Ohio  Oil  Co.,  150  Ind.  21,  27,  49  N.  E.  809, 
47  L.  R.  A.  C27,  per  McCabe,  J. 

99.  As  that  it  is  "  doing  business  within 
the  state."  Haskins  v.  Alcott,  13  Ohio  St. 
210,  216. 

So,  when  the  partnership  sues  in  a  "  fic- 
titious "  name,  but  does  not  allege,  as  the 
statute  requires,  that  the  fictitious  name  has 
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been  registered  in  the  proper  office.  Phillips 
V.  Goldtree,  74  Cal.  151,  13  Pac.  313,  15  Pac. 
451;  Smith  v.  Stubbs,  16  Colo.  App.  130,  63 
Pac.  955;  Swope  v.  Burnham,  6  Okla.  736,  52 
Pac.  924. 

1.  Northrup  v.  A.  G.  Wills  Lumber  Co., 
65  Kan.  769,  70  Pac.  879;  American  Hand- 
Sewed  Shoe  Co.  V.  O'Rourke,  23  Mont.  530, 
59  Pac.  910;  Zion  Co-operative  Mercantile 
Assoc.  V.  Mayo,  22  Mont.  100,  55  Pac.  915; 
Parmele  Co.  v.  Haas,  171  N.  Y.  579,  64  N.  E. 
440;  Acme  Mercantile  Agency  v.  Roehford, 
10  S.  D.  203,  72  N.  W.  466,  66  Am.  St.  Rsp. 
714.  And  see  Foeeign  Coepoeations,  19 
Cyc.  1195. 

2.  McNair  v.  Toler,  21  Minn.  175;  Burn- 
side  V.  Matthews,  54  N.  Y.  78.  See  also 
Wae. 

3.  Locke  V.  Klunker,  123  Cal.  231,  55  Pac. 
993;  Wilhoit  v.  Cunningham,  87  Cal.  453,  25 
Pac.  675;  Northrup  v.  A.  G.  Wills  Lumber 
Co.,  65  Kan.  769,  70  Pac.  879;  Phoenix  Bank 
V.  DonneU,  40  N.  Y.  410;  Wiesmann  v.  Don- 
ald, 125  Wis.  600,  104  N.  W.  916,  2  L.  R.  A. 
N.  S.  961. 

4.  See,  generally,  Pleading. 

5.  In  actions  against  particular  classes  of 
parties  see  cross-references  supra,  p.  8. 

In  particular  actions  or  proceedings  see 
cross-references  supra,  p.  8. 

6.  See  infra,  II,  B,  1. 

7.  See  infra,  II,  B,  2. 

8.  See  infra,  II,  B,  3. 

9.  See  supra,  I,  B,  1. 

10.  Western,  etc.,  R.  Co.  v.  Dalton  Marble 


PARTIES 


[30  Cye.]  99 


cerns  the  party  defendant  than  in  the  case  of  the  party  plaintiff.  A  firm  or  unin- 
corporated association  may  sometimes  be  sued  in  its  collective  name,  although  it 
has  no  standing  as  plaintiff  in  this  name."  So,  while  the  civil  death  which  attaches 
to  a  person  as  an  incident  of  his  conviction  of  an  infamous  crime  destroys  his  right 
to  sue,^^  it  does  not  destroy  the  right  of  others  to  prosecute  suits  against  him.^^ 
And  while  an  action  cannot  be  brought  in  the  name  of  an  inanimate  thing  as 
plaintiff,^*  it  may  sometimes  be  brought  against  an  inanimate  thing  as  a  defendant.'^ 
(ii)  Typical  Instances.  The  principle  has  an  important  application  in 
actions  against  partnerships,  societies,  clubs,  and  other  unincorporated  associa- 
tions. In  the  absence  of  a  specific  statute  to  the  contrary,  the  rule  stands,  at 
common  law  and  under  the  codes,  that  an  unincorporated  association  is  not  recog- 
nized as  having  a  legal  existence  apart  from  its  members.^^  The  action  lies  against 
the  members  individually,^^  but  not  against  the  unincorporated  association  in  its 
collective  capacity  and  name.^^    There  is  no  such  entity  known  to  the  law  as  an 


Works.  122  Ga.  774,  50  S.  E.  978;  Barbour 
V.  Albany  Lodge  No.  24,  F.  &  A.  M.,  73  Ga. 
474,  476.  Tlie  action  must  be  against  some 
person,  either  natural  or  artilieial.  Accord- 
ingly, when  suit  was  brought  against  "Al- 
bany' Lodge,  No.  24,  Free  and  Accepted 
Masons,"  and  "Albany  Chapter,  No.  15,  Royal 
Arch  Masons,"  without  alleging  either  that 
defendants  were  corporations  or  that  the 
members  wei'e  partners,  so  as  to  be  sued  as 
such,  it  was  held  that  there  was  no  party 
•defendant,  no  case  in  court,  and  nothing  to 
amend  by.  Barbour  v.  Albany  Lodge  No.  24, 
F.  &  A.  M.,  supra,.  See  also  supra,  I,  B,  1, 
b,  (I),  (II),  (III). 

11.  Moore  v.  Burns,  60  Ala.  269;  Gilman 
V.  Cosgrove,  22  Cal.  356;  St.  Paul  Typothetae 
V.  St.  Paul  Bookbinders'  Union  No.  37,  94 
Minn.  351,  102  N.  W.  725;  Mayer  v.  Jour- 
neymen Stone  Cutters'  Assoc.,  47  N.  J.  Eq. 
519,  20  Atl.  492. 

12.  See  supra,  I,  B,  1,  b,  (ii),  (b). 

13.  Smith  V.  McGlasson,  7  J.  J.  Marsh. 
(Ky.)  154;  Gray  v.  Gray,  104  Mo.  App.  520, 
79  S.  W.  505. 

14.  As  in  the  name  of  a  steamboat  see 
The  Pembinaw  v.  Wilson,  1 1  Iowa  479 ;  The 
Steamboat  M.  Burns  v.  Reynolds,  9  Wall. 
(U.  S.)  237,  19  L.  ed.  620.  See  also  supra, 
I,  B,  1,  d,  (II). 

15.  Tlie  Pembinaw  v.  Wilson,  11  Iowa  479, 
480,  where  Baldwin,  J.,  said :  "  There  is  a 
special  provision  of  our  statute  under  which 
suits  may  be  brought  against  boats  by  their 
name  when  a  lien  is  sought  to  be  enforced." 
"  It  is  said  that  the  statute  of  Missouri 
allows  the  steamboat  to  be  sued  by  name,  and 
allows  a  defense  to  be  made  by  the  owner  in 
the  name  of  the  vessel.  But  the  States 
cannot  in  this  manner  confer  on  an  inani- 
mate object,  without  sense,  or  reason,  or 
legal  capacity,  the  right  to  prosecute  legal 
proceedings  in  the  Federal  courts."  The 
Steamboat  M.  Burns  v.  Reynolds,  9  Wall. 
(U.  S.)  237,  239,  19  L.  ed.  620,  per  Miller,  J. 

16.  Dicey  Parties,  Rule  55.  In  Karges 
Furniture  Co.  v.  Amalgamated  Woodworkers 
Local  Union  No.  131,  165  Ind.  421,  423,  75 
N.  E.  877,  2  L.  R.  A.  N.  S.  788,  it  is  said: 
"  In  the  absence  of  an  enabling  statute  de- 
fining the  rights  and  liabilities  of  the  mem- 


bers, societies,  associations,  partnerships,  and 
other  bodies,  combined  under  their  own  rule, 
for  their  own  private  benefit,  and  without 
any  express  sanction  of  law,  are  not,  in  the 
collective  capacity  and  name,  recognized  at 
common  law  as  having  any  legal  existence 
distinct  from  their  members." 

17.  Pickett  V.  Walsh,  192  Mass.  572,  589, 
78  N.  E.  753,  116  Am.  St.  Rep.  272,  6  L.  R.  A. 
N.  S.  1067,  where  Loring,  J.,  says:  "At  law, 
if  the  objection  is  properly  taken,  every 
member  of  an  unincorporated  association 
must  be  joined  as  a  party  defendant.  In 
equity,  if  the  members  are  numerous,  a  num- 
ber of  members  may  be  made  parties  defend- 
ant as  representatives  of  the  class."  See 
also  Dicey  Parties,  Rule  55. 

18.  Georgia. —  Barbour  v.  Albany  Lodge 
No.  24,  F.  &  A.  M.,  73  Ga.  474. 

Indiana. —  Karges  Furniture  Co.  v.  Amal- 
gamated Woodworkers  Local  Union  No.  131, 
165  Ind.  421,  75  N.  E.  877,  2  L.  R.  A.  N.  S. 
788. 

Kentucky. —  Soper  v.  Clay  City  Lumber 
Co.,  53  S.  W.  267,  21  Ky.  L.  Rep.  933, 
where  Paynter,  J.,  said :  "  The  appellee  not 
being  a  corporation,  it  had  no  such  existence 
in  fact  and  in  law  as  would  enable  the  plain- 
tiff to  sue  it  in  the  name  of  Clay  City  Lum- 
ber Co.  and  take  judgment  against  it.  Such 
judgment  is  void." 

MassacUusetts. —  Pickett  v.  Walsh,  192 
Mass.  572,  589,  78  N.  E.  753,  116  Am.  St. 
Rep.  272,  6  L.  R.  A.  N.  S.  1067  (where 
Loring,  J.,  said:  "Plaintiffs  have  under- 
taken to  make  three  unincorporated  labor 
unions  parties  defendant.  That  is  an  im- 
possibility. ...  A  trade  union  was  made  a 
party  defendant  in  Vegelahn  v.  Guntner,  167 
Mass.  92,  44  N.  E.  1077,  57  Am.  St.  Rep. 
443,  35  L.  R.  A.  722,  and  the  anomaly  seems 
to  have  escaped  attention " )  ;  Edwards  v. 
Warren  Linoline,  etc..  Works,  168  Mass.  564, 
47  N.  E.  502,  38  L.  R.  A.  791. 

Minnesota. —  St.  Paul  Typothetae  v.  St. 
Paul  Bookbinders'  Union  No.  37,  94  Minn. 
351,  102  N.  W.  725. 

Nehraska. —  Cleland  v.  Anderson,  66  Nebr. 
252,  92  N.  W.  306,  96  N.  W.  212,  98  N.  W. 
1075,  5  L.  R.  A.  N.  S.  136. 

New  York. —  Hanke  v.  Cigar  Makers'  Inter- 
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unincorporated  association,  and  consequently  it  cannot  be  made  a  party  defend- 
ant.'* Nor  is  tlie  court  bound  to  recognize  an  unincorporated  association  as  a 
legal  entity  capable  of  being  sued,  merely  because  tlie  statute  of  another  state 
permits  it  to  be  sued  in  the  association  name,''^'  or  because,  under  the  Ux  ff/ri,  an 
action  may  be  brought  against  an  otftcer  of  the  association  as  such;^'  or  because 
the  members  of  the  association,  or  some  of  its  ofHcers,  are  made  parties  along  v/ith 
the  association.^'^ 

b.  Statutory  Modifications  —  (i)  In  Genkhal.  The  common-law  rule  noticed 
above,^'^  as  to  the  proper  party  defendant  in  actions  against  unincorporated  asso- 
ciations, was  too  rigid  for  practical  purposes  in  the  conditions  of  modern  life.^'* 
To  prevent  a  failure  of  justice  the  courts  of  equity  adopted  a  modified  doctrine, 
which  permitted  a  suit  to  be  brought  against  some  of  the  members  of  a  numerous 
unincorporated  association  as  representative  of  themselves  and  all  others  having 
the  same  interest.^^  The  later  tendency  has  been  to  relax  the  rule  through  spe- 
cific statutory  enactments  which  either  expressly  or  impliedly  impose  upon  unin- 
corporated associations,  or  some  of  tliem,  a  hability  to  be  sued  in  a  collective 
name.^® 


national  Union,  27  Misc.  529,  58  N.  Y.  Suppl. 
412. 

Teajas.— Frank  v.  Tatum,  87  Tex.  204,  25 
S.  W.  409;  Standard  Light,  etc.,  Co.  v. 
Muncey,  33  Tex.  Civ.  App.  416,  76  S.  W. 
931. 

Utah. —  Pearson  v.  Anderburg,  28  Utah 
495,  80  Pac.  307. 

United  States. —  American  Steel,  etc.,  Co. 
V.  Wire  Drawers,  etc..  Unions  Nos.  1  &  3, 
90  Fed.  598. 

See  also  Associations,  4  Cyc.  299 ;  Clubs, 
7  Cyc.  258 ;  Joint  Stock  Companies,  23  Cyc. 
466;  Labob  Unions,  24  Cyc.  815;  Paetnee- 
SHiP,  post,  p.  560  et  seq. 

19.  Pickett  V.  Walsh,  192  Mass.  572,  78 
N.  E.  753,  116  Am.  St.  Rep.  272,  6  L.  R.  A. 
N.  S.  1067,  per  Loring,  J. 

20.  Edwards  v.  Warren  Linoline,  etc.. 
Works,  168  Mass.  564,  569,  47  N".  E.  502, 
38  L.  R.  A.  791  (where  Lathrop,  J.,  says: 
"  Unless  the  principal  defendant  can  be  con- 
sidered a  corporation,  it  cannot  be  sued  here 
under  the  name  which  the  laws  of  Pennsyl- 
vania authorize  it  to  use.  Such  laws  have 
no  extraterritorial  force  or  effect")  ;  Saund- 
ers V.  Adams  Express  Co.,  71  N.  J.  L.  270, 
273,  57  Atl.  899,  900  (where  Swayze,  J., 
says :  "  The  question  of  the  party  to  be  sued 
is  one  of  procedure,  and  is  regulated  by  the 
lex  fori.  .  .  .  Our  statute  has  provided  a 
method  of  suing  unincorporated  associations 
by  their  recognized  names,  and  we  are  not 
bound,  even  though  it  is  permissible  by  way 
of  comity,  to  follow  one  of  the  methods  of 
procedure  sanctioned  by  the  New  York  stat- 
ute, to  the  exclusion  of  the  method  of  pro- 
cedure provided  by  our  own  statute  " ) . 

21.  Hanks  i\  Cigar  Makers'  International 
Union,  27  Misc.  (N.  Y.)  529,  58  N.  Y.  Suppl. 
412,  holding  that  an  action  against  a  volun- 
tary imincorporated  association  should  be 
dismissed  where  it  does  not  appear  to  have 
been  brought  under  Code  C!iv.  Proc.  §  1910, 
against  tlie  president  or  treasurer,  when  it 
has  such  ofliccrs,  or  under  section  1923 
against  all  the  members. 

22.  In  Pickett       Walsh,  192  Mass.  572, 
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78  N.  E.  753,  116  Am.  St.  Rep.  272,  6  L.  R.  A. 
N.  S.  1067,  the  plaintiffs  undertook  to  make 
defendants  both  the  officers  of  three  unin- 
corporated associations  and  the  associations 
themselves.  It  was  held  that  the  three  asso- 
ciations must  be  stricken  from  the  bill  as 
parties  defendant.  And  see  American  Steel, 
etc.,  Co.  V.  Wire  Drawers',  etc.,  Unions  Nos. 
1  &  3,  90  Fed.  598,  where  it  was  said:  "  Vol- 
untary Associations  can  not  be  sued  as  such, 
and  a  bill  against  such  associations  by  name 
which  also  joins  with  them  as  defendants  in 
its  caption  a  large  number  of  individuals, 
but  which  contains  no  allegations  showing 
that  such  individuals  compose,  or  are  mem- 
bers of  such  associations,  is  entirely  defect- 
ive as  against  the  associations." 

23.  See  supra,  text  and  note  10. 

24.  See  remarks  of  Lord  Lindley  in  Taff 
Vale  R.  Co.  v.  Amalgamated  R.  Servants  Soc, 
[1901]  A.  C.  426,  442,  65  J.  P.  596,  70  L.  J. 
K.  B.  905,  85  L.  T.  Rep.  N.  S.  147,  50  Wkly. 
Rep.  44. 

25.  See  the  historical  presentation  of  this 
doctrine  in  Meux  v.  Maltby,  2  Swanst.  277,  36 
Eng.  Reprint  621. 

26.  See  the  cases  infra,  this  and  notes  27- 
30.  See  also  Associations,  4  Cyc.  314,  315; 
Paetneeship,  post,  p.  560  et  seq. 

Power  to  enact  and  validity. — ^Although  the 
natural  person  and  the  corporation  are  the 
only  entities  known  to  the  common  law  who 
can  be  sued,  it  is  competent  to  the  legisla- 
ture to  give  to  an  association  of  individuals, 
which  is  neither  a  corporation  nor  an  indi- 
vidual, a  quasi-personality,  and  with  it  to 
impose  a  liability  of  being  sued  as  if  the 
unincorporated  association  were  a  person. 
See  the  reasoning  of  Farwell,  J.,  in  Taff  Vale 
R.  Co.  V.  Amalgamated  R.  Servants  Soc, 
[1901]  1  K.  B.  170,  175,  70  L.  J.  K.  B.  219, 
83  L.  T.  Rep.  N.  S.  474,  49  Wkly.  Rep.  101 
[approved  in  1901]  A.  C.  426,  65  J.  P.  596, 
70  L.  J.  K.  B.  005,  85  L.  T.  Rep.  N.  S.  147, 
50  Wkly.  Rep.  44].  That  a  statute  provid- 
ing for  actions  against  unincorporated  bodies 
in  their  collective  names  is  unconstitutional 
was  pointedly  urged  upon  the  court  in  U.  S. 
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(ii)  Express.  For  the  most  part,  where  tliis  statutory  modification  of  the 
common-law  I'ule  exists  at  all  it  is  found  in  the  form  of  a  specific  enactment  per- 
mitting a  suit  to  be  brought  against  an  unincorporated  association  in  its  firm  or 
association  name.^^  The  scope  of  the  enactment  varies  greatly.  It  may  be  so 
wide  as  to  reach  nearly  every  instance  of  the  unincorporated  association.^^  It 
may  reach  only  unincorporated  associations  engaged  in  business  enterprises.^^  It 


Heater  Co.  v.  Iron  Molders'  Union  of  North 
America,  129  Mieh.  354,  362,  88  N.  W.  889. 
A  Michigan  statute  of  1897  provided  "  that 
whenever  any  unincorporated  voluntary  as- 
sociation, club,  or  society  shall  be  formed  in 
this  State,  composed  of  five  members  or  more, 
having  some  distinguishing  name,  actions  at 
law  or  in  chancery  may  be  brought  by  or 
against  such  association,  club,  or  society  by 
the  name  by  which  it  is  known:  Provided, 
that  this  act  shall  not  take  away  the  right 
of  the  litigant  to  proceed  against  all  the 
members  of  such  association,  club,  or  society, 
if  such  litigant  shall  so  elect  to  proceed."  In 
an  action  against  a  labor  union  in  its  col- 
lective name,  it  was  contended  by  defendant 
that  this  statute  was  beyond  the  constitu- 
tional limits  of  legislation.  Can  the  law- 
making power,  it  was  asked  by  defendant, 
"  authorize  suits  to  be  maintained  against 
nothing  ?  "  "  This  law,"  it  was  claimed,  "  does 
not  give  these  associations,  clubs,  or  societies 
any  legal  standing,  nor  make  them  persons 
or  legal  entities."  The  court  held  the  act 
constitutional.  "  The  law,"  said  Moore,  J., 
delivering  the  opinion,  "  deals  with  condi- 
tions as  they  exist.  It  recognized  that  there 
may  be  unincorporated  voluntary  associa- 
tions, clubs,  and  societies  m  this  State  which 
do  or  may  do  things  which  make  it  desirable 
for  them  to  have  the  right  to  bring  actions 
at  law  or  in  chancery,  and  also  that  it  may 
be  necessary  or  desirable  to  make  them  de- 
fendants in  an  action  at  law  or  a  proceeding 
in  chancery.  .  .  .  Any  rule  or  regulation  in 
regard  to  the  remedy  which  does  not,  under 
pretense  of  modifying  or  regulating  it,  take 
away  or  impair  the  right  itself,  cannot  be 
regarded  as  beyond  the  proper  province  of 
legislation,"  referring  to  Cooley  Const.  Lim. 
{ 6th  ed. )  442. 

27.  See  the  statutes  of  the  states  named 
below,  and  the  following  cases : 

Alabama. —  Moore  v.  Burns,  60  Ala.  269. 

California. —  Goodlett  v.  St.  Elmo  Inv.  Co., 
94  Cal.  297,  29  Pac.  505;  Swift  v.  San  Fran- 
cisco Stock,  etc.,  Board,  67  Cal.  567,  8  Pac. 
94;  King  V.  Eandlett,  33  Cal.  318;  Welsh  v. 
Kirkpatrick,  30  Cal.  202,  89  Am.  Dec.  85; 
Gilman  V.  Cosgrove,  22  Cal.  356.  Compare 
Davidson  v.  Knox,  67  Cal.  143,  7  Pac. 
413. 

Colorado. —  Endowment  Rank  0.  K.  P.  ». 
Powell,  25  Colo.  154,  53  Pac.  285. 

Connecticut. —  Fox  v.  Naramore,  36  Conn. 
376,  holding  that  a  military  company  formed 
by  voluntary  enlistment  under  the  laws  of  the 
state  and  known  by  a  distinctive  name  was 
within  the  permission  of  the  Connecticut 
statute.  Compare  Huth  v.  Humboldt  Stamm 
No.  153,  61  Conn.  227,  23  Atl.  1084  (holding 
that  the  Connecticut  statute  does  not  permit 


a  suit  by  a  member  of  an  association  to  bring 
an  action  at  law  against  it)  ;  Davison  v. 
Holden,  55  Conn.  103,  10  Atl.  515,  3  Am.  St. 
Rep.  40  (holding  that  the  statute  leaves  it 
optional  with  a  creditor  to  sue  the  association 
as  such  or  the  individuals  composing  it,  with 
this  difference  that  in  the  former  case  he  can 
levy  only  on  the  property  of  the  association). 

Maryland. —  Littleton  V.  Wells,  etc.,  Coun- 
cil, No.  14  J.  O.  U.  A.  M.,  98  Md.  453,  56 
Atl.  798. 

Minnesota. —  Taylor  v.  Order  of  Railway 
Conductors,  89  Minn.  222,  94  N.  W.  684; 
Cornfield  v.  Order  Brith  Abraham,  64  Minn. 
261,  66  N.  W.  970;  Gale  v.  Townsend,  45 
Minn.  S57,  47  N.  W.  1064.  Compare  St.  Paul 
Typothetee  v.  St.  Paul  Bookbinders'  Union  No. 
37,  94  Minn.  351,  102  N.  W.  725. 

Nebraska. — Rosenbaum  v.  Hayden,  22  Nebr. 
744,  36  N.  W.  147;  Leach  v.  Milburn  Wagon 
Co.,  14  Nebr.  106,  15  N.  W.  232;  Burlington, 
etc.,  R.  Co.  V.  Dick,  7  Nebr.  242. 

New  Jersey. —  Saunders  v.  Adams  Express 
Co.,  71  N.  J.  L.  520,  58  Atl.  1101;  Camden, 
etc.,  R.  Co.  V.  Pennsylvania  Guarantors,  59 
N.  J.  L.  328,  35  Atl.  796;  Mayer  v.  Journey- 
men Stone-Cutters'  Assoc.,  47  N.  J.  Eq.  519, 
20  Atl.  492. 

Pennsylvania. —  MacGeorge  v.  Harrison 
Chemical  Mfg.  Co.,  141  Pa.  St.  575,  21  Atl. 
671  (where  plaintiff,  a  member  of  the  asso- 
ciation, maintained  his  case  upon  the  theory 
that  he  was  not  suing  as  a  member  but  as  a 
creditor)  ;  Sheble  v.  Strong,  128  Pa.  St.  315, 
18  Atl.  397. 

Vermont. —  F.  R.  Patch  Mfg.  Co.  v.  Cape- 
less,  79  Vt.  1,  63  Atl.  938. 

28.  See  cases  cited  infra,  this  note. 

In  Connecticut  the  permission  of  the  stat- 
ute reaches  "  any  number  of  persons  asso- 
ciated together  in  a  voluntary  association, 
not  having  corporate  powers,  but  known  by 
some  distinguishing  name."  Huth  v.  Hum- 
boldt Stamm  No.  153,  61  Conn.  227,  23  Atl. 
1084;  Davison  v.  Holden,  55  Conn.  103,  10 
Atl.  515,  3  Am.  St.  Rep.  40. 

In  Michigan  it  reaches  any  unincorpo- 
rated voluntary  association,  club,  or  society 
formed  in  this  state,  composed  of  five  mem- 
bers or  more,  having  some  distinguishing 
name.  See  U.  S.  Heater  Co.  v.  Iron  Molders' 
Union  of  North  America,  129  Mich.  354,  362, 
88  N.  W.  889. 

29.  See  the  statutes  of  the  several  states. 
In  California,  Colorado,  and  Minnesota  the 

statute  in  terms  applies  "  when  two  or  more 
persons  associate  in  any  business,  transacting 
that  business  under  a  common  name,  whether 
it  includes  the  names  of  such  persons  or  not." 
See  St.  Paul  Tvpothetae  v.  St.  Paul  Book- 
binders' Union  No.  37,  94  Minn.  351,  358,  102 
N.  W.  725. 

[II,  B,  1,  b,  (II)] 


102    [30  Cyc] 


PARTIES 


may  apply  to  partnersliips  or  associations  "formed  for  the  purpose  of  carrying  on 
a  trade  or  business  in  tliis  state,  or  holding  property  therein."  Although  these 
Statutes  do  not  convert  an  unincorporated  asHociation  into  a  corjioration,"'  they 
have  the  effect,  to  the  extent  to  which  they  apply,  of  enabling  the  court  to  recog- 
nize the  unincorporated  association  as  a  legal  person,  distinct  from  its  members.** 
Eat  it  is  only  as  the  association  comes  within  the  scope  of  the  statute  that  it  can 
be  so  recogtiized.^''  And  in  some  American  cases  it  lias  Ijeen  held  that  this  statu- 
tory permission  is  in  derogation  of  the  common  law,  and  uiust  be  strictly 
construed  .^^ 

(ill)  Implied.  The  common-law  rule  that  natural  persons  and  corporar 
tions  are  the  only  entities  known  to  the  law  as  caj)able  of  being  sued  can  be 
modified  not  only  by  express  enactment,^'  but  also  by  statutory  implication.*^ 
What  suffices  for  this  modification  by  implication  is  a  more  difhcult  question, 
which  has  given  rise  to  some  conflict  of  judicial  opinion.^'''  "  If  the  Legislature," 
it  has  been  shortly  said,  "  has  created  a  thing  which  can  own  property,  which  can 
employ  servants,  and  which  can  inflict  injury,  it  must  be  taken  ...  to  have 
impliedly  given  the  power  to  make  it  suable  in  a  Court  of  Law  for  injuries  pur- 
posely done  by  its  authority  and  procurement."  ^ 

2.  Infringement  of  Plaintiff's  Right  —  a.  Nature  of  Rule.  As  no  person  can 
maintain  a  standing  as  plaintiff  in  an  action  unless  he  has  a  remedial  interest,^''  so 
no  person  can  be  held  as  sole  defendant,^"  in  a  personal  action,"  unless  he  has 


30.  So  in  Ohio,  where  the  enactment,  in 
its  present  form,  applies  only  to  partnerships. 
Ohio  Rev.  St.  §  5011. 

31.  F.  R.  Patch  Mfg.  Co.  v.  Capeless,  79 
Vt.  1,  63  Atl.  938.  And  see  the  terms  of  the 
statutes  in  some  of  the  states. 

32.  Frank  v.  Tatum,  87  Tex.  204,  25  S.  W. 
409;  F.  R.  Patch  Mfg.  Co.  v.  Capeless,  79 
Vt.  1,  63  Atl.  938. 

33.  St.  Paul  Typothetse  v.  St.  Paul  Book- 
binders' Union  No.  37,  94  Minn.  351,  102 
N.  W.  725;  Haskins  v.  Alcott,  13  Ohio  St. 
210. 

34.  King  V.  Randlett,  33  Cal.  318;  Meyer 
V.  Omaha  Furniture,  etc.,  Co.  (Nebr.  1906) 
107  N.  W.  767;  Burlington,  etc.,  R.  Co.  v. 
Dick,  7  Nebr.  242. 

35.  See  supra,  II,  B,  1,  b,  (ii). 

36.  Taflf  Vale  R.  Co.  v.  Amalgamated  R. 
Servants  Soc,  [1901]  A.  C.  426,  65  J.  P.  596, 
70  L.  J.  K.  B.  90.5,  85  L.  T.  Rep.  N.  S.  147, 
50  Wkly.  Rep.  44.  The  decision  of  the  court 
of  appeal,  [1901]  1  K.  B.  170,  175,  70  L.  J. 
K.  B.  219,  83  L.  T.  Rep.  N.  S.  474,  49  Wkly. 
Rep.  101,  although  reversed,  does  not  deny 
this  proposition.  See  the  remark  of  the  mas- 
ter of  the  rolls  that  "  when  once  one  gets  an 
entity  not  known  to  the  law,  and  therefore 
incapable  of  being  sued  ...  an  enact- 
ment must  be  found  either  express  or  implied 
enabling  this  to  be  done." 

37.  See  the  elaborate  judgment  of  Far- 
well,  J.,  in  Taff  Vale  R.  Co.  v.  Amalgamated 
R.  Servants  Soc,  given  in  [1901]  A.  C.  426, 
427-433,  65  J.  P.  596,  70  L.  J.  K.  B.  905,  85 
L.  T.  Rep.  N.  S.  147,  50  Wkly.  Rep.  44;  the 
overruling  judgment  of  the  court  of  appeal, 
in  [1901]  i  K.  B.  170,  173,  70  L.  J.  K.  B. 
210,  83  L.  T.  Rep.  N.  S.  474,  49  Wkly.  Rep. 
101,  and  the  concurring  judgments  in  the 
house  of  lords,  reversing  the  decision  of  the 
court  of  appeal,  and  restoring  the  decision 
of  Farwcll,  J.,  in  [1901]  A.  C.  426,  436-445, 
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65  J.  P.  596,  70  L.  J.  K.  B.  905,  85  L.  T. 
Rep.  N.  S.  147,  50  Wkly.  Rep.  44.  The  ques- 
tion was  whether  a  registered  trade  union, 
which  was  not  a  corporation,  could  be  sued 
in  its  registered  name.  The  king's  bench  and 
the  house  of  lords  held  that  it  could  be  thus 
sued. 

38.  So  said  the  Earl  of  Halsbury,  L.  C, 
in  Taff  Vale  R.  Co.  v.  Amalgamated  R.  Serv- 
ants Soc,  [1901]  A.  C.  426,  436,  65  J.  P.  596, 
70  L.  J.  K.  B.  905,  85  L.  T.  Rep.  N.  S.  147, 
50  Wkly.  Rep.  44.  See  the  remark  of  Lord 
Shand,  in  the  same  case,  page  441 :  "A  reg- 
istered trade  union  has  an  exclusive  right  to 
the  name  in  which  it  is  registered,  a  right  to 
hold  a  limited  amount  of  real  estate  and  un- 
limited personal  estate  for  its  own  use  and 
benefit  and  the  benefit  of  its  members,  the 
power  of  acting  by  its  agents  and  trustees, 
and  is  liable  to  be  sued  for  penalties,  as  it 
appears  to  me,  in  the  society's  name.  I  am 
clearly  of  opinion  that  these  and  the  provi- 
sions generally  of  the  statutes  imply  a  lia- 
bility on  the  society  to  be  sued  in  its  trade 
union  name,  and  a  privilege  of  thus  suing." 
Compare  Karges  Furniture  Co.  v.  Amal- 
gamated Woodworkers  Local  Union  No.  131, 
165  Ind.  421,  75  N.  E.  877,  2  L.  R.  A.  N.  S. 
788;  Pickett  v.  Walsh,  192  Mass.  572,  78 
N.  E.  753,  116  Am.  St.  Rep.  272,  6  L.  R.  A. 
N.  S.  1067,  both  denying  the  legal  entity  of 
a  labor  union.  And  see,  generally,  Labob 
Unions,  24  Cyc.  817,  829. 

39.  See  supra,  I,  B,  2. 

40.  When  the  question  concerns  the  joinder 
of  defendants  the  rule  is  subject  to  various 
modifications.    See  infra,  IV. 

41.  Pollock  Contr.  198  note,  where  it  is 
said:  "Contracts  for  the  sale  of  land  are  en- 
forceable in  equity  by  and  against  the  heirs 
and  devisees  of  the  parties.  But  here  the 
obligation  is  treated  as  attached  to  the  par- 
ticular party." 
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"  infringed  upon  the  right  in  respect  of  which  the  action  is  orouglit."  The  form 
which  this  infringement  may  take  is  as  varied  as  the  body  of  substantive  obligations 
at  law  and  in  equity/^ 

b.  Applications  of  Rule  —  (i)  In  Actions  on  Contract.  If  the  action  is 
based  upon  a  contract,  whether  plaintiff  seeks  damages  for  its  breach  or  sues  for 
its  specific  performance,  the  only  proper  sole  defendant  is  the  person  who,  in  the 
eye  of  the  law,  is  the  promisor,  or  his  representatives.*^  The  test  is  not  the  exist- 
ence of  an  interest  in  the  subject-matter  of  the  contract,  but  of  a  contractual 
obligation.*^ 

(ii)  In  a  ctions  For  Tort.  In  an  action  based  on  a  tort  defendant  is  the 
person  who,  in  the  eye  of  the  law,  is  the  cause  of  the  grievance  complained  of  by 
plaintiff.*^ 


42.  Dicey  Parties,  Rule  7. 

"As  the  ground  of  an  action  is  always  an 
interference  with  some  right  of  the  person 
aggrieved,  every  plaintiif  must,  in  order  to 
support  his  case,  prove  that  his  rights  have 
been  interfered  with,  hy  showing  that  the  de- 
fendant has  by  his  acts  or  omissions  either 
brolcen  a  contract  made  with  the  plaintiff, 
i.  e.  violated  a  right  which  the  plaintiff  had 
acquired  by  an  agreement  with  the  defendant, 
or  interfered  with  some  right  of  the  plaintiff, 
existing  independently  of  any  contract." 
Dicey  Parties  30. 

43.  It  follows  that  the  application  of  the 
principle  in  the  selection  of  the  party  de- 
fendant, turning  as  it  does  upon  distinctions 
of  substantive  law,  yields  only  the  most  gen- 
eral rules  of  procedure. 

44.  When  an  obligation  is  founded  upon 
a  real  contract,  the  assent  to  be  bound  "  is  at 
the  root  of  the  matter  and  indispensable." 
"No  person  can  be  sued  for  a  breach  of  con- 
tract who  is  not  a  party  to  the  contract." 
Dicey  Parties  223. 

In  the  case  of  a  contract  under  seal,  the 
"  party  to  the  contract "  was  the  covenantor. 
See  the  illustrations  in  Dicey  Parties  229, 
230. 

In  simple  contracts  the  "  party  to  the  eon- 
tract  "  is  "  the  person  who  promises  or  who 
allows  credit  to  be  given  to  him."  Dicey 
Parties  225. 

Implied  contract. — In  legal  theory  the  term 
includes  also  the  person  upon  whom  the  law 
imposes  the  obligation  of  an  "  implied  con- 
tract." "  Difficulties  frequently  occur  in  de- 
ciding who  should  be  made  defendant  in  an 
action  upon  a  promise  created  or  implied  by 
law  from  a  particular  state  of  facts.  In  this 
case  it  must  be  ascertained  who  is  the  party 
subject  to  the  legal  liability;  for  he  is  the 
person  who  should  be  sued."  Chitty  PI.  39. 

45.  At  one  time  there  was  some  authority 
in  equity  procedure  for  holding  as  defendant 
a  person  interested  in  the  subject-matter  of 
an  award  but  a  stranger  to  its  promise. 
Govett  V.  Richmond,  7  Sim.  1,  40  Rev.  Rep. 
56,  8  Eng.  Ch.  1,  53  Eng.  Reprint  737.  But 
the  doctrine  is  discarded  in  later  decisions, 
which  refuse  to  recognize  such  a  person  as  a 
proper  party  defendant.  See  Tasker  v.  Small, 
5  L.  J.  Ch.  321,  3  Myl.  &  C.  63,  68,  14  Eng. 
Ch.  63,  40  Eng.  Reprint  848,  6  Sim.  625,  9 
Eng.  Ch.  625,  58  Eng.  Reprint  728,  45  Rev. 


Rep.  212,  215,  where  the  principle  was  thus 
stated  by  Lord  Chancellor  Cottenham:  "It 
is  not  disputed,  that,  generally,  to  a  bill  for  a 
specific  performance  of  a  oontract  of  sale,  the 
parties  to  the  contract  only  are  the  p-oper 
parties;  and,  when  the  ground  of  the  juris- 
diction of  courts  of  equity  in  suits  of  that 
kind  is  considered,  it  could  not  properly  be 
otherwise.  The  court  assumes  jurisdiction  in 
such  cases,  because  a  court  of  law,  giving 
damages  only  for  the  non-performance  of  the 
contract,  in  many  cases  does  not  afford  an 
adequate  remedy.  But,  in  equity,  as  well  as 
at  law,  the  contract  constitutes  the  right, 
and  regulates  the  liabilities  of  the  parties; 
and  the  object  of  both  proceedings  is  to  place 
the  party  complaining  as  nearly  as  possible 
in  the  same  situation  as  the  defendant  had 
agreed  that  he  should  be  placed  in.  It  is 
obvious  that  persons,  strangers  to  the  con- 
tract, and,  therefore,  neither  entitled  to  the 
right,  nor  subject  to  the  liabilities  which  arise 
out  of  it,  are  as  much  strangers  to  a  proceed- 
ing to  enforce  the  execution  of  it  as  they 
are  to  a  proceeding  to  recover  damages  for 
the  breach  of  it." 

Stranger  procuring  breach  of  contract. — 
In  some  jurisdictions  an  action  may  be 
brought  against  a  stranger  to  a  contract,  for 
procuring  its  breach,  but  the  action  is  a  tort. 
See  Lumley  v.  Gye,  2  E.  &  B.  216,  17  Jur. 
827,  22  L.  J.  Q.  B.  463,  1  Wkly.  Rep.  432, 
75  E.  C.  L.  216,  and  the  development  of  its 
doctrine  in  America.  See  also  Injunctions, 
22  Cyc.  852  text  and  note  64;  Toets. 

46.  "Any  person  who  causes  an  injury  to 
another  is  liable  to  be  sued  by  the  person 
injured."  Dicey  Parties,  Rule  97  et  seq. 

"In  personal  or  mixed  actions,  in  form  ex 
delicto,  the  person  committing  the  injury, 
either  by  himself  or  his  agent,  is  in  general 
to  be  made  the  defendant."  Chitty  PI.  86 
et  seq. 

Wot  limited  to  principal  or  agent. —  The 

person  causing  the  injury  is  not  always  lim- 
ited strictly  to  the  principal  or  his  agent. 
See  the  doctrine  as  to  the  liability  of  the 
lessor  in  Washington,  etc.,  R.  Co.  v.  Brown, 
17  Wall.  (U.  S.)  445,  21  L.  ed.  675;  and 
such  cases  as  Lee  v.  Southern  Pac.  R.  Co.,  116 
Cal.  97,  47  Pac.  932,  58  Am.  St.  Rep.  140, 
38  L.  R.  A.  71;  Chicago,  etc.,  R.  Co.  v.  Hart, 
209  111.  414,  70  N.  E.  6.54,  66  L.  R.  A.  75; 
Pennsylvania  Co.  v.  Ellett,  132  111.  654,  24 
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8.  Amenable  to  Process  of  Trial  Court  —  a.  Statement  of  Rule.    As  a  rule 

any  one  who  is  a  ])cr80ii  in  law''^  may  be  iriadc  a  dofcndant  in  a  civil  action/^ 

b.  What  Persons  Are  Exempt.  To  tlii8  rule,  liowever,  there  ib  an  injportant 
class  of  exceptions,  of  no  less  consequence  now  than  formerly.'*''  A  foreigri  sov- 
ereign cannot  be  made  a  defendant  against  his  will  a  state  cannot  be  sued  in 
its  own  courts,  either  directly  or  indirectly,  without  its  consent.'''  The  rule  has 
a  wide  and  liberal  application.  Not  only  are  the  direct  representatives  of  the 
state  or  foreign  sovereign,  as  ambassadors,  ministers,  and  other  public  officers, 
included  ;  but  the  state  or  foreign  sovereign  cannot  be  held  as  defendant  through 
indirection,  by  process  against  property even  when  the  property  has  the  aspect 
of  a  corporation.^* 

e.  Consent  to  Process.    This  immunity,  liowever,  may  be  waived but  the 


N.  E.  559;  McCabe  v.  Maysville,  etc.,  R.  R. 
Co.,  112  Ky.  861,  66  S.  W.  1054,  23  Ky.  L. 
Eep.  2328 ;  Eicketts  v.  Chesapeake,  etc.,  R. 
Co.,  33  W.  Va.  433,  10  S.  E.  801,  25  Am.  St. 
Rep.  901,  7  L.  R.  A.  354. 

47.  See  supra,  I,  B,  1. 

48.  Dicey  Parties  1. '  So,  although  "  felons, 
outlaws,  and  alien  enemies  can  not  sue,"  they 
may  be  sued.   Dicey  Parties  2,  4. 

49.  Dicey  Parties  4,  where  it  is  said:  "The 
sovereign,  foreign  sovereigns,  and  ambassa- 
dors can  not  be  sued."  Compare  Hollings- 
worth  V.  Virginia,  3  Dall.  (U.  S.)  378,  1 
L.  ed.  644. 

50.  Mason  v.  Intercolonial  R.  Co.,  (Mass. 
1908)  83  N.  E.  876;  Mighell  v.  Sultan  of 
Johore,  [1894]  1  Q.  B.  149,  58  J.  P.  244,  63 
L.  J.  Q.  B.  593,  70  L.  T.  Rep.  N.  S.  64,  9 
Reports  444;  The  Parlement  Beige,  5  P.  D. 
197,  4  Aspin.  234,  42  L.  T.  Rep.  N.  S.  273, 
28  Wkly.  Rep.  642;  Wadsworth  v.  Queen  of 
Spain,  17  Q.  B.  171,  16  Jur.  164,  20  L.  J. 
Q.  B.  488,  85  Rev.  Rep.  398,  although  the 
action  was  not,  in  form,  brought  against  the 
queen  as  sovereign,  it  appearing  sufficiently 
in  the  proceedings  that  she  was  charged  with 
liability  in  that  character. 

51.  Wilson  V.  Louisiana  Purchase  Exposi- 
tion Commission,  133  Iowa  586,  588,  110 
N.  W.  1045  (where  Sherwin,  J.,  says:  "It 
is  fundamental  that  a  State  cannot  be  sued 
in  its  own  courts  without  its  consent,  and 
it  is  a  further  rule  that  a  litigant  will  not 
be  permitted  to  evade  the  general  rule  by 
bringing  action  against  the  servants  or  agents 
of  the  State  to  enforce  satisfaction  for 
claims");  State  i\  Appleton,  73  Kan.  160, 
164,  84  Pac.  753  (where  Johnston,  C.  J.,  says: 
"  A  prerogative  of  sovereignty  which  belongs 
to  a  state  is  that  it  cannot  be  brought  into 
court  to  answer  claims  made  against  it  un- 
less express  consent  to  that  end  has  been 
given.  The  power  to  give  consent  rests  in  the 
legislature,  and  plaintiij  has  not  called  our 
attention  to  any  statute  authorizing  a  suit 
against  the  state")  Hodgdon  v.  Haverhill, 
193  Mass.  406,  79  N.  E.  830 ;  Seitz  v.  Messer- 
Bchmitt,  117  N.  Y.  App.  Div.  401,  102  N.  Y. 
Suppl.  732.  And  see  States. 

52.  See  the  reasoning  of  the  court  in  the 
Magdalona  Steam  Nav.  Co.  v.  Martin,  2 
E.  &  E.  94,  5  ,Jur.  N.  S.  1260,  28  L.  J. 
Q.  B.  310,  7  Wkly.  Rep.  598,  105  E.  C.  L. 
94,  where  it  was  held  that  a  public  minister 

[II,  B,  3,  a] 


of  a  foreign  state  duly  accredited  and  re- 
ceived cannot  be  sued  here  against  his  will, 
in  a  civil  action,  although  the  cause  of  action 
has  arisen  out  of  commercial  transactions  by 
him  here,  and  altliough  neither  his  person 
nor  his  goods  be  touched  by  the  suit.  See 
also  Seitz  v.  Messerschmitt,  117  N.  Y.  App. 
Div.  401,  102  N.  Y.  Suppl.  732;  Producers' 
Oil  Co.  V.  Stephens,  (Tex.  Civ.  App.  1907) 
99  S.  W.  157. 

53.  Alabama  Industrial  School  v.  Addler, 
144  Ala.  555,  42  So.  116,  113  Am.  St.  Rep. 
58;  The  Exchange  v.  McFaddon,  7  Cranch 
(U.  S.)  116,  3  L.  ed.  287;  The  Parlement 
Beige,  5  P.  D.  197,  220,  4  Aspin,  234,  42  L.  T. 
Rep.  N.  S.  273,  28  Wkly.  Rep.  642,  holding 
that  one  objection  which  was  fatal  to  the 
attempt  to  bring  the  sovereign  into  the  ad- 
miralty court  by  means  of  seizing  a  vessel, 
belonging  to  the  sovereign  and  partly  engaged 
in  trade,  was  that  it  was  "  an  indirect  mode 
of  exercising  the  authority  of  the  Court 
against  the  owner  of  the  property."  And  see 
the  elaborate  discussion  of  the  exemption  of 
public  property  from  the  process  of  the  courts 
of  its  own  sovereign  in  Young  v.  The  Scotia, 
[1903]  A.  C.  501,  9  Aspin.  485,  72  L.  J.  P.  C. 
115,  89  L.  T.  Rep.  N.  S.  374,  where  the  prop- 
erty seized  was  a  ferry-boat  used  to  connect 
two  parts  of  a  railway  owned  by  the  gov- 
ernment of  Canada.  See  also  The  Jassy, 
[1906]  P.  270,  10  Aspin.  278,  75  L.  J.  P. 
D.  &  Adm.  93,  95  L.  T.  Rep.  N.  S.  363,  where 
the  principle  was  applied  to  the  process  of 
the  English  courts  against  a  vessel  belonging 
to  the  king  of  Roumania. 

54.  Mason  v.  Intercolonial  R.  Co.,  (Mass. 
1908)  83  N.  E.  876.  In  this  case  M,  being 
injured  in  Canada  through  the  alleged  negli- 
gence of  the  Intercolonial  Railway  of  Canada, 
sued  in  Massachusetts,  by  trustee  process,  to 
recover  damages  for  this  personal  injury. 
Defendant  on  the  record  was  the  Intercolonial 
Railway  of  Canada.  Defendant  made  no  ap- 
pearance, but  a  member  of  the  Massachusetts 
bar,  as  amicus  curice,  suggested  the  dismissal 
of  the  action.  It  being  shown  to  the  court 
that  the  so-called  defendant  was  the  property 
of  the  king  of  England,  and  not  a  corporation, 
and  was  operated  through  his  government  for 
the  public  purposes  of  Canada,  it  was  held 
that  the  action  must  be  dismissed. 

55.  See  remarks  of  Kay,  L.  J.,  in  Mighell 
V.  Sultan  of  Johore,  [1894]  1  Q.  B.  149,  162, 
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courts  construe  any  alleged  waiver  with  some  strictness.^^  The  fact  that  the  for- 
eign sovereign  was  personally  living  within  the  jurisdiction  of  the  court,  osten- 
sibly in  the  capacity  and  witii  the  name  of  a  private  individual,  does  not  per  se 
waive  his  exemption.^^  In  a  claim  against  a  state  the  mere  presence  of  a  consti- 
tutional provision  declaring  tliat  suits  may  be  brought  against  the  state  in  such 
manner  and  in  such  courts  as  the  legislature  may  by  law  direct  is  not  a  sufficient 
warrant  for  making  the  state  or  its  public  officer  a  defendant.^^  And  when  the 
state,  through  proper  legislative  enactment,  has  consented  to  be  sued  in  certain 
courts,  or  in  a  certain  raatmer,  it  cannot  be  made  a  defendant  by  a  suit  filed  in 
another  court  or  in  a  different  mauner.^^ 

III.  JOINDER  OF  PLAINTIFFS.^" 

A.  Remedial  Interest.  As  the  sole  plaintiff  must  have  and  show  a  remedial 
interest  in  the  cause  of  action  which  he  asserts,^^  so  also  it  is  a  primary  rule  in  the 
joinder  of  plaintiff's  that  each  co-plaintiff  must  have  an  interest  which  the  trial 
court  can  recognize  and  enforce,^^  and  must  disclose  this  interest  in  the  record.^^ 
The  test  here,  as  in  the  case  of  the  sole  plaintiff,  is  ultimately  one  of  a  right  of 


58  J.  P.  244,  63  L.  J.  Q.  B.  593,  70  L.  T.  Rep. 
N.  S.  64,  9  Reports  447.  For  recent  instances 
of  consent  to  be  a  defendant  see  Nasli  v.  Com., 
174  Mass.  335,  54  N.  E.  865;  Nussbaum  v. 
State,  119  N.  Y.  App.  Div.  755,  104  N.  Y. 
Suppl.  527. 

56.  Mighell  v.  Sultan  of  Johore,  [1894] 
1  Q.  B.  149,  163,  58  J.  P.  244,  63  L.  J.  Q.  B. 
593,  70  L.  T.  Rep.  N.  S.  64,  9  Reports  447, 
where  Kay,  L.  J.,  said :  "  The  foreign  sov- 
ereign is  entitled  to  immunity  from  civil  pro- 
ceedings in  the  Courts  of  any  other  country, 
unless  upon  being  sued  he  actually  elects  to 
waive  his  privilege  and  to  submit  to  the  juris- 
diction." And  see  Davis  v.  Packard,  7  Pet. 
(U.  S.)  276,  8  L.  ed.  684. 

57.  In  Mighell  v.  Sultan  of  Johore,  [1894] 
1  Q.  B.  149,  157,  58  J.  P.  244,  63  L.  J.  Q.  B. 
593,  70  L.  T.  Rep.  N.  S.  64,  9  Reports  447, 
the  action  was  for  a  breach  of  promise.  "  For 
the  purposes  of  my  judgment,"  said  Lord 
Esher,  M.  R.,  "  I  must  assume  that  the  Sultan 
of  Johore  came  to  this  country  and  took  the 
name  of  Albert  Baker,  and  that  the  plaintiff 
believed  that  his  name  was  Albert  Baker,  and 
T  will  go  so  far  as  to  assume  for  the  present 
purpose  that  he  deceived  her  by  pretending 
to  be  Albert  Baker,  and  then  promised  to 
marry  her,  and  that  he  broke  his  promise." 
It  was  held  by  the  court  of  appeal  that  "  the 
Courts  of  this  country  have  no  jurisdiction 
over  an  independent  foreign  sovereign,  unless 
he  submits  to  jurisdiction,"  that  "  such  sub- 
mission cannot  take  place  until  the  juris- 
diction is  invoked,"  and  therefore  that  "  the 
fact  that  a  foreign  sovereign  has  been  residing 
in  this  country,  and  has  entered  into  a  con- 
tract here,  under  an  assumed  name,  as  if  a 
private  individual,  does  not  amount  to  a  sub- 
mission to  the  jurisdiction,  or  render  him 
liable  to  be  sued  for  breach  of  such  con- 
tract." 

58.  General  Oil  Co.  v.  Crain,  117  Tenn.  82, 
95  S.  W.  824.  And  see  States. 

59.  Ex  p.  Greene,  29  Ala.  52;  Owen  v. 
The  State,  7  Nebr.  108.  See  also  States. 

60.  In  actions  against  particular  classes 
of  parties  see  cross-references  supra,  p.  8. 


In  particular  actions  or  proceedings  see 

cross-references  supra,  p.  8. 

Costs  of  joint  plaintiffs  see  Costs. 

Dismissal  as  to  co-plaintiff  see  Dismissal 
AND  Nonsuit. 

■  Diversity  of  citizenship  as  ground  for  re- 
moval of  cause  see  Removal  of  Causes. 

Excusing  non-joinder  see  Pleading. 

Misjoinder  of  complainants  in  equity  see 
Equity. 

Multifariousness  see  Equity. 

61.  See  supra,  I,  B,  2. 

62.  Scott  V.  Patton,  1  A.  K.  Marsh.  (Ky.) 

441  (where  the  covenant  is  with  A  and  P; 
an  action  in  the  names  of  A,  P,  and  Q 
cannot  be  sustained)  ;  Lillard  v.  Rucker,  9 
Yerg.  (Tenn.)  64,  74  (where  it  is  said:  "In 
any  form  of  action  a  stranger  who  has  not 
title  to  sue  cannot  be  joined  with  others 
who  may  have  " ) .  And  see  the  arguments  in 
King  of  Spain  v.  Machado,  6  L.  J.  Ch.  O.  S. 
61,  4  Russ.  225,  28  Rev.  Rep.  56,  4  Eng.  Ch. 
225,  38  Eng.  Reprint  790. 

As  well  in  equity  as  at  law,  it  is  improper 
for  a  party  to  be  joined  in  a  suit  who  has 
neither  legal  or  beneficial  interest  in  its 
subject-matter."  1  Chitty  PI.  tit.  "Plain- 
tiffs," §  11. 

To  him  or  them  whose  right  has  been  vio- 
lated, or  is  withheld,  the  remedy  or  redress 
which  the  law  affords  in  any  given  case,  for 
the  violation  or  deprivation  of  a  legal  right, 
belongs  exclusively.    Gould  PI.  c.  4,  §  52. 

63.  Auten  v.  Townsend,  3  N.  J.  L.  744,  746, 
where  it  was  said :  "  It  is  probable  that  the 
persons  joined  with  Townsend  in  the  action 
below,  were  his  partners.  .  .  .  But  the  court 
cannot  go  on  conjecture;  it  is  better  to  have 
no  state  of  demand  at  all,  than  to  have  one 
that  does  not  disclose  a  right  of  action  in 
those  who  sue." 

Where,  from  all  that  is  shown  by  the 
record,  it  appears  that  plaintiff  is  the  only 
person  interested  in  the  subject  of  the  action, 
the  court  will  not  entertain  the  objection  that 
other  persons  who  had  been  associated  with 
him  ought  to  sue.  Salmon  v.  Hoffman,  2  Cal. 
138,  56  Am.  Dec.  322. 
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action  —  of  a  title,  in  some  form,  to  the  caiiBc  of  action  asserted,^  and  not  one  of 
mere  beneficial  interest  in  the  outcome  of  the  suit.''''  The  rule  holds  at  common 
law,  in  equity,  and  under  the  codes,  l>ut  with  material  distinctions  in  its  application, 
according  as  the  question  arises  under  one  system  or  the  other.** 

B.  In  Common-Law  Pleading- — \.  Test  of  Joint  or  Several  Interest  — 
a.  In  General.  The  rule  governing  the  joinder  of  jjlaintilfs  in  a  common-law 
action  turned  on  the  distinction  between  joint  and  several  interest.*''  Whether 
the  action  arose  from  a  contract  or  from  a  toi-t,  if  defendant  was  legally  answer- 
able to  two  or  more  jointly  they  should  all,  at  common  law,  join  as  plaintiffs  in 
the  action,*'^  unless  a  valid  excuse  for  the  non-joinder  appears  on  the  face  of  the 
pleading.*"  The  interest,  being  joint,  existed  as  an  entirety;  and  one  person 
ought  not  to  be  allowed  to  sue  alone  for  the  whole  of  that  of  which  he  is  entitled 
only  to  a  part.™  The  right  of  action  was  in  the  promisees  collectively,  and  only 
so;''''  no  agreement  between  the  promisees  enabled  them  to  sue  separately.''^  On 
the  other  hand,  when  the  interests  were  several,  there  could  as  a  rule  be  no 
joinder,  even  when  the  rights  of  all  the  plaintiffs  had  been  violated  by  one  and 
the  same  wrongful  act  on  the  part  of  defendant,''^  or  had  arisen  ex  contractu  out 
of  one  and  the  same  transaction  with  defendant.''^ 


64.  See  supra,  I,  B,  2,  b. 

65.  Curtis  v.  Sprague,  51  Cal.  239;  Potter 
V.  Yale  College,  8  Conn.  52;  Brown  v.  King, 
1  Bibb  (Ky.)  462;  Morrison  v.  Winn,  Hard. 
(Ky.)  480;  Chandler  v.  Rowland,  7  Gray 
(Mass.)  348,  351,  66  Am.  Dec.  487  (where 
P,  the  owner  of  a  mill,  employed  B  as  his 
miller,  under  an  agreement  that  B  should 
have  one  half  of  the  earnings  of  the  mill  for 
tending  the  same,  P  can  sue  alone  to  recover 
for  an  injury  to  the  mill ;  for  "  an  agree- 
ment, by  which  the  laborer  is  to  receive  a 
certain  share  of  the  profits  in  lieu  of  wages, 
does  not  necessarily  constitute  him  a  joint 
owner  or  partner " )  ;  Grozier  v.  Atwood,  4 
Pick.  (Mass.)  234;  Baxter  V.  Rodman,  3 
Pick.  (Mass.)  435;  Osburn  v.  Farr,  42  Mich. 
134,  3  N.  W.  299  (where  defendant  made  a 
contract  with  an  infant  and  an  adult;  and 
money  having  been  earned  undar  the  contract, 
the  father  of  the  infant  joined  the  adult  in 
suing  upon  the  contract;  but  it  Avas  held  that 
the  action  could  not  be  maintained;  for  there 
was  never  any  contract  relation  between  de- 
fendant and  the  father;  the  infant  should 
have  been  plaintiff  and  not  his  father. 

Death  of  a  joint  obligee. —  The  principle 
had  a  striking  application  in  the  case  of  the 
death  of  a  joint  obligee.  In  the  absence  of  an 
enabling  statute,  his  personal  representative 
cannot  join  with  the  survivor,  but  the  latter 
must  sue  alone ;  for  at  common  law  the  re- 
medial interest  rests  exclusively  in  the  sur- 
vivor. "  The  remedy  survives  in  favor  of  the 
surviving  obligees  in  all  cases,  notwithstand- 
ing the  right  to  the  thing  recovered  may  de- 
scend pro  rata  to  the  representatives  of  the 
'  decedents  or  deceased."  Brown  v.  King,  1 
Bibb  (Ky.)  462;  Morrison  v.  Winn,  Hard. 
(Ky.)  480;  Walker  v.  Maxwell,  1  Mass.  104, 
112.    See  also  Gould  PI.  c.  4,  §  61. 

66.  For  the  rules  of  joinder  at  common 
law,  and  under  the  codes  see  infra,  III,  B,  C. 
And  see  supra,  I,  B,  2,  d. 

For  equity  joinder  s(>e  Equity,  16  Cyc.  1. 

67.  Sec  (!apen  v.  Barrows,  1  Gray  (Mass.) 
376;  and  cawes  cited  infra,  notes  81,  83. 

[III.  A] 


68.  See  infra,  III,  B,  2,  3. 

On  the  difference  in  the  stringency  of  the 
rule  according  as  the  action  was  in  contract 
or  for  a  tort  see  infra.  111,  B,  3.  And  see 
Dicey  Parties  11,  502,  504. 

69.  1  Chitty  PI.  16,  where  it  is  said:  "If 
there  be  a  legal  gi'ound  for  omitting  to  use 
the  name  of  one  of  several  covenantees  ...  it 
is  necessary  to  show  such  excuse  for  the  non- 
joinder in  the  declaration,  and  to  declare  as 
surviving  partner." 

Thus  the  death  of  one  of  the  joint  owners 
will  excuse  his  non-joinder  for  on  his  death 
his  interest  survives  to  the  others.  See  supra, 
III,  A. 

But  a  refusal  by  one  joint  ovmer  to  join 

as  plaintiff  will  not  excuse,  at  common  law; 
for  his  name  can  be  used  by  the  other  joint 
owne.rs.  See  Sweigart  v.  Berk,  8  Serg.  &  R. 
(Pa.)  308. 

70.  Gould  PI.  c.  6,  §  56. 

71.  Scott  V.  Godwin,  1  B.  &  P.  67,  where 
the  reasons  for  the  rule  were  elaborately  dis- 
cussed by  Chief  Justice  Eyre. 

72.  Peters  v.  Davis,  7  Mass.  257 ;  Austin 
V.  Walsh,  2  Mass.  401.  So  an  action  to  re- 
cover damages  for  an  injury  to  personal  prop- 
erty which  at  the  time  belonged  to  A  and  B 
jointly  must  be  brought  in  the  names  of 
both,  although  after  the  injury  an  arrange- 
ment was  made  whereby  one  becomes  sole 
owner.  Gallatin,  etc.,  Turnpike  Co.  v.  Fry, 
88  Tenn.  296,  12  S.  W.  720. 

73.  "As,  if  the  same  slanderous  words  are 
spoken  by  one  and  the  same  person  at  the 
same  time  and  place,  and  in  the  same  sen- 
tence, of  A  and  B,  or  if  the  persons  of  A 
and  B  are  both  injured,  or  their  several 
interests  violated,  bj"-  one  and  the  same 
tortious  act."  Gould  PI.  c.  4,  tit.  "  Joinder 
of  Parties "  53.  See  also  Baker  v.  Jewell, 
6  Mass.  460,  4  Am.  Dee.  162. 

74.  For  example,  H,  a  wagoner,  engaged 
S  and  T  to  assist  him  with  their  horses. 
Each  had  three  horses,  and  six  drew  the 
wagon.  S  and  T  were  to  give  in  their  ac- 
counts separately.    They  join  in  ah  action 


PARTIES 


[30  Cyc]  107 


b.  In  Assignments  by  Joint  Owners.  As  a  chose  in  action,  in  the  theory  of 
common-law  procedure,  was  not  assignable,  the  fact  that  a  joint  promisee  or  joint 
owner  had  transferred  his  interest  did  not  affect  the  rule  of  joinder  ;  the  action 
must  still  be  brought  in  the  name  of  all,  even  when  the  transfer  was  to  one  of 
their  number.'^ 

e.  Device  When  a  Joint  Ovifnep  Refused  to  Join.  If  one  of  the  several  owners 
of  a  joint  interest  refused  to  join  as  a  plaintiff,  the  common-law  procedure, 
reverting  to  the  device  of  "  nominal  and  use  plaintiffs,"  ™  permitted  the  other 
owners  to  use  his  name  as  a  co-plaintiff.''''' 

d.  Severance  of  a  Joint  Interest.  An  interest  which  exists  at  first  in  two  or 
more  jointly  may  be  severed,  either  through  the  concurring  act  of  all  the  par- 
ties,''^ or  through  the  act  of  defendant  in  settling  jpro  rata  with  one  of  the  joint 
owners  or  joint  promisees.''''  When  this  occurs,  the  fact  will  serve,  at  least  in 
some  jurisdictions,  as  a  valid  excuse  for  a  non-joinder.^" 

2.  In  Actions  Ex  Contractu  —  a.  Persons  With  Whom  Contract  Was  Made  — 
(i)  In  General.  At  common  law  an  action  to  recover  damages  for  the  breach 
of  a  conti-act  must  be  brought  in  the  name  of  all  those  with  whom,  in  the  eye  of 
the  law,  the  contract  in  suit  was  raade,^^  unless  it  appears  that  the  omitted  prom- 


of  assumpsit  against  H.  It  was  held  that 
the  contracts  were  separate;  and  plaintiffs 
were  accordingly  nonsuited.  Smith  v.  Hunt, 
2  Chit.  142,  18  E.  C.  L.  553.  And  see  Brand 
V.  Bouleott,  3  B.  &  P.  235. 

75.  Jarman  v.  Howard,  3  A.  K.  Marsh. 
(Ky.)  383.  In  this  case  a  promise  was  made 
to  three;  one  transferred  his  interest  to  the 
other  two;  defendant  had  complete  knowledge 
of  the  fact  and  promised  to  pay  the  two, 
who  thereafter  sued  in  their  own  names 
alone  upon  the  original  promise.  It  was 
held  that  the  action  on  their  promise  was 
maintainable  only  in  the  names  of  the  three 
promisees.    See  also  Assignments,  4  Cyc.  1. 

The  principle  continues  under  the  code  if 
the  right  is  not  assignable.  See  Zabriskie  v. 
Smith,  13  N.  Y.  322,  64  Am.  Dec.  551,  where 
one  partner  assigned  to  the  other  members 
of  the  firm  his  right  of  action  for  damages 
caused  by  a  false  and  fraudulent  representa- 
tion of  the  solvency  of  a  vendee.  On  the 
theory  that  this  right  is  not  assignable  un- 
der the  code,  it  was  held  that  the  assign- 
ing partner  was  a  necessary  party  to  the 
action. 

76.  See  supra,  I,  B,  2,  e,  (ii). 

77.  Sweigart  v.  Berk,  8  Serg.  &  R.  (Pa.) 
308,  311  (where  Tilghman,  C.  J.,  said:  "It 
appears  .  .  .  that  the  bond  was  given  to  ten 
obligees  jointly,  all  of  whom  are  living,  and 
the  action  is  brought  by  only  seven  of  them. 
I  am  at  a  loss  to  conceive,  on  what  principle 
the  action  can  be  supported.  ...  It  was 
objected  that  those  who  had  been  paid  might 
refuse  to  join  in  the  action,  or  might  release 
the  obligor.  But  the  court  would  permit 
those  who  were  unpaid  to  make  use  of  the 
names  of  the  other  obligees,  against  their 
consent ;  neither  would  their  release  be  suf- 
fered to  be  set  up  in  bar  of  the  action " )  ; 
Gray  v.  Wilson,  Meigs  (Tenn.)  394,  397 
(where  Green,  J.,  said:  "The  $100  de- 
posited with  Wilson,  the  stakeholder,  be- 
longed jointly  to  Gray,  Davis,  and  Wilson, 
the  original  plaintiffs ;  there  could,  therefore, 
be  no  recovery  except  in  the  name  of  all  these 


parties.  Wilson  had  no  right  to  compromise 
the  suit,  and  dismiss  it,  without  the  consent 
of  his  co-plaintiffs.  If  he  had  received  satis- 
faction for  his  part  of  the  amount  claimed, 
still  the  other  plaintiffs  had  a  right  to 
prosecute  the  suits  in  the  name  of  all  three 
for  their  use  " ) .  And  see  Darling  v.  Simp- 
son, 15  Me.  175. 

78.  As  in  Powis  v.  Smith,  5  B.  &  Aid.  850, 
1  D.  &  R.  490,  24  Eev.  Rep.  587,  7  E.  C.  L. 
462. 

79.  Beach  v.  Hotchkiss,  2  Conn.  697,  699, 
where  Swift,  C.  J.,  said :  "  Where  there  is 
a  joint  interest,  or  a  joint  cause  of  action, 
all  the  parties  in  interest  must  join  in  a 
suit  to  recover  it;  but  when  a  severance  is 
made,  by  the  party  liable  to  the  claim,  by 
paying  to  one  or  more,  his  or  their  propor- 
tion of  the  debt  or  interest,  there  the  others 
may  bring  their  separate  actions  against  him ; 
for  he  has,  by  his  own  act,  severed  the  claim." 
And  see  Parker  v.  Elder,  11  Humphr. 
(Tenn.)  546. 

80.  See  the  discussion  of  the  principle  in 
Boston,  etc.,  R.  Co.  v.  Portland,  etc.,  R.  Co., 
119  Mass.  498,  499,  20  Am.  Rep.  338.  See 
also  Beach  v.  Hotchkiss,  2  Conn.  697.  In 
Baker  17.  Jewell,  6  Mass.  460,  4  Am.  Dec 
162,  plaintiff  sued  alone;  defendant  pleaded 
in  abatement  that  the  promise  was  made 
to  plaintiff  jointly  with  one  B,  and  not 
to  the  plaintiff  alone;  plaintiff  replied  that 
B  had  sued  defendant  for  the  damage  sus- 
tained by  B  and  recovered  a  judgment.  On 
demurrer  it  was  held  that  defendant  in 
permitting  B  to  proceed  alone  had  agreed  to 
a  severance  and  could  not  now  object  to  P 
suing  alone. 

81.  Scott  V.  Godwin,  1  B.  &  P.  67,  73, 
where  Eyre,  C.  J.,  said :  "  I  take  it  to  have 
been  solemnly  adjudged  in  several  cases, 
and  to  be  the  known  received  law,  that  one 
co-eovenantee,  one  co-obligee,  or  one  joint 
contractor  by  parol,  cannot  sue  alone."  And 
see  remark  of  Bowen,  L.  J.,  in  Hannay  v. 
Smurthwaite,  [1893]  2  Q.  B.  412,  422,  63 
L.  J.  Q.  B.  41,  69  L.  T.  Rep.  N.  S.  677,  42 
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isee  is  (load  or  that  there  has  been  a  valid  severance.*^  And  at  common  law  a 
contract  could  Tiot  ho  so  IVanicd  as  in  legal  efl'ect  to  bo  made  witlj  the  same  per- 
sons both  jointly  and  severally.''^  The  contract  was  either  a  contract  with  all  the 
promisees  or  covenantees  collectively,  or  it  was  with  each  of  them  separately.*^* 

(ii)  Spiujial  Fkatuukh.  It  was  not  decisive  of  tlie  'piestion  of  joinder  if 
the  contract  in  suit  was  in  fact  made  by  one  of  those  with  whom,  in  point  of  law, 
it  was  deemed  to  be  made;^'^  or  that  one  of  the  covenantees  had  not  in  fact  signed 
the  contract.""    Nor  was  it  material  that  the  whole  benefit  of  the  contract  would 


Wkly.  Rep.  133.  "The  rule  was  that,  in 
the  case  of  contract,  all  persons  with  whom 
the  contract  sued  on  was  made  liad  to  join 
as  plaintiffs,  and  no  person  could  join  him- 
self as  plaintiff'  in  an  action  for  breach  of 
a  contract  made  by  the  defendant  with  an- 
otlier  person." 

Illustrations. — A  bond  was  executed  to 
"  Miers  Reynolds  &  Son."  In  an  action  by 
Miers  Reynolds  evidence  of  the  bond  was 
objected  to  because  the  action  was  not  in 
the  name  of  "  Miers  Reynolds  &  Son."  The 
objection  was  sustained  and  plaintiff  took  a 
nonsuit.  Reynolds  v.  Grier,  7  Houst.  (Del.) 
329,  32  Atl.  172.  P,  a  partner  of  a  manu- 
facturing house  in  Scotland  and  their  agent 
for  exporting  goods  to  America^  consigned 
carpets  to  a  commission  merchant  in  Boston, 
by  whom  they  were  sold  to  D.  An  action  in 
the  name  of  P  alone  was  brought  to  recover 
the  price.  The  court,  under  the  general  is- 
sue, ordered  a  nonsuit,  because  of  the  non- 
joinder of  the  other  owners  of  the  goods, 
observing  that  the  action  should  have  been 
in  the  names  of  all  the  owners  or  in  the 
name  of  the  agent  who  made  the  contract. 
Halliday  v.  Doggett,  6  Pick.  (Mass.)  359. 
Part-owners  of  a  ship  cannot  sue  separately 
for  their  respective  shares  of  the  proceeds 
of  the  sale  of  the  whole  vessel^  or  for  freight 
in  the  hands  of  a  third  person.  Milburn  v. 
Guyther,  8  Gill  (Md.)  92,  50  Am.  Dec.  681. 
Compare  Donnell  v.  Walsh,  33  N.  Y.  43,  88 
Am.  Dec.  361.  Whatever  the  number  of  co- 
parceners, they  constitute,  in  legal  effect, 
but  one  heir  and  must  all  join  in  an  as- 
sumpsit for  the  use  and  occupation  of  the 
ancestor's  estate.  Crisfield  v.  Storr,  36  Md. 
129,  11  Am.  Rep.  480;  Hoffer  v.  Dement,  5 
Gill  (Md.)  132,  46  Am.  Dec.  628;  Decharms 
V.  Horwood,  10  Bing.  526,  3  L.  J.  C.  P.  198, 
4  Moore  &  S.  400,  25  E.  C.  L.  251.  And  see 
Holyoke  v.  Loud,  69  Me.  59;  Marys  v.  An- 
derson, 2  Grant  (Pa.)  446;  Sweigart  v.  Berk, 
8  Serg.  &  R.  (Pa.)  308;  Sims  v.  Tyre,  3 
Brev.  (S.  C.)  249. 

82.  See  supra,  I,  B,  2,  e,  (III),  (a). 

83.  Dicey  Parties  110. 

84.  "  It  being  fully  established  .  .  .  that 
one  and  the  same  covenant  cannot  be  made 
both  joint  and  several  with  the  covenantees." 
Bradburne  v.  Botfield,  14  L.  J.  Exch.  330,  14 
M.  &  W.  559,  573,  per  Parke,  B.  But  "it 
may  well  be  that  what  would  appear  to  an 
ordinary  reader  but  one  covenant,  is  in  fact 
two  covenants;  e.  g.,  first,  a  joint  covenant 
with  A.  and  13.,  and  next  a  separate  cove- 
nant with  A.  and  B.,  separately."  Dicey  Par- 
ties 111. 


Contrasted  with  rule  as  to  promisors. — 

Tlie  rule  as  to  promisees  is  to  be  contrasted 
with  the  rule  as  to  promisors.  The  latter, 
by  one  and  the  same  contract,  could  make 
themselves  both  jointly  and  severally  liable, 
but  they  could  not  by  the  same  contract  give 
the  promisees  both  joint  and  several  rights 
of  action.  "  Thus,  X.  and  Y.  may  covenant 
with  A.,  so  as  to  enable  A.  on  the  same  cove- 
nant to  sue  either  X.  and  Y.  jointly,  or  X. 
and  Y.  separately.  But  X.  can  not  covenant 
with  A.  and  B.  so  as  to  enable  them  to  bring 
on  the  same  covenant,  at  choice,  either  a 
joint  action  in  the  names  of  A.  and  B.,  or 
separate  actions  in  the  name  of  A.  or  of  B." 
Dicey  Parties  112,  and  illustrations  there 
given. 

85.  For  example,  L,  a  member  of  an  or- 
chestra, signed  the  following  proposal :  "  The 
gentlemen  of  the  orchestra  .  .  .  are  willing, 
and  hereby  pledge  themselves,  to  continue 
their  services  .  .  .  provided  Mr.  Beale  will 
guaranty  the  payment  of  the  thirteen  nights 
due  on  the  15th  ultimo  (Signed,  on  behalf 
of  the  gentlemen  of  the  orchestra ) ."  B 
accepted  the  proposal,  as  "  made  by  Mr.  Lucas 
on  behalf  of  the  gentlemen  of  the  orchestra." 
It  was  held  that  the  contract,  although 
actually  made  by  L  alone,  was  not  in  legal 
effect  with  L  alone,  but  with  L  and  the 
other  members  of  the  orchestra,  and  there- 
fore that  all  the  members  must  join  in  an 
action  for  the  breach  of  the  contract.  Lucas 
I'.  Beale,  10  C.  B.  739,  20  L.  J.  C.  P.  134, 
70  E.  C.  L.  739.  See  also  Cottingham  v. 
0\vens.  71  111.  397. 

86.  Petrie  v.  Bury,  3  B.  &  C.  353,  5 
D.  &  R.  152,  3  L.  J.  K.  B.  0.  S.  29,  27  Rev. 
Rep.  383,  10  E.  C.  L.  165,  where  in  cove- 
nant against  the  executors  of  A  B,  plain- 
tiff declared  that  A  B  covenanted  with  him 
and  two  others  that  his  executors,  etc., 
should  pay  to  them  an  annuity  for  the  use 
of  a  third  person,  and  averred  that  the  other 
two  never  sealed  the  deed,  and  it  was  held, 
on  demurrer,  that  it  was  a  general  rule 
that  all  joint  covenantees  or  obligees  must 
sue,  and  that  as  it  did  not  appear  that  any 
of  the  covenantees  had  not  assented  to  the 
deed,  although  they  did  not  seal  it,  the 
declaration  was  bad.  In  Smith  v.  Kerr,  3 
N.  Y.  144,  148,  Jewett,  C.  J.,  said:  "The 
defendants  covenanted  with  the  three  plain- 
tiffs, and  if  it  was  admitted  that  one  of 
them,  Abner  Potter,  did  not  sign  or  seal  the 
instrument,  the  law  would  not  convert  it 
into  a  covenant  with  the  other  two.  All  the 
covenantees  must  sue,  although  they  did 
not  all  sign  and  seal  the  agreement.  .  .  . 
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go  to  some  only  of  those  with  whom  the  contract  was  made ;  that  the  payment 
required  by  the  contract  was  to  be  made  to  one  of  the  expressed  promisees ;  ^ 
that  after  the  contract  Avas  made  but  before  it  was  formally  signed  one  of  the  con- 
tracting parties  had  parted  with  his  interest  in  it  to  tlie  other ;  or  that  a  con- 
tract made  with  two  jointly  contemplated  an  ultimate  severance  in  the  results,  as 
between  the  promisees.^"  If  the  promise  was  in  legal  effect  a  promise  made  with 
two  or  more,  one  of  them  could  not  sue  alone  without  showing  some  special 
title.8i 

b.  Charaeteristie  of  "Person  With  Whom  Contract  Was  Made" — (i)  In 

Contracts  Under  Sjeal.  If  the  contract  sued  upon  is  a  covenant,  the  persons 
with  whom,  in  the  eye  of  the  law,  it  was  made  are  those,  and  only  those,  with 
whom  the  contract  is  expressed  by  the  deed  to  be  made.^^  But  to  be  expressed 
in  the  deed  as  a  party,  it  was  not  necessary  as  a  rule  that  one  appear  as  formally 
signing  or  sealing  the  instrument.^^  Nor  is  it  necessary,  at  least  in  the  later  view 
of  the  common  law,''''  that  a  party  be  designated  by  name  among  the  covenantees  ; 
it  is  enough  if  tlie  class  to  which  he  belongs  is  clearly  described  as  among  the 
parties.^^ 

(ii)  In  Simple  Contracts.  If  the  contract  in  suit  was  not  under  seal,  the 
earlier  technical  rule  at  common  law  looked  to  those  from  whom  the  considera- 
tion proceeded,  and  to  them  alone,  as  the  persons  with  whom  the  contract  was 
made.^®    To  this  rule,  however,  there  were  several  admitted  exemptions  at  common 


The  omission  of  the  name  of  Abner  Potter 
as  a  co-plaintiff  would  have  been  fatal." 

87.  Thus,  all  with  whom  a  covenant  Avas 
expressly  made  should  unite  in  the  action, 
although  only  one  of  them  would  be  bene- 
fited. Painter  v.  Munn,  117  Ala.  322,  23  So. 
83,  67  Am.  St.  Eep.  170;  Smith  v.  Mutual 
L.  &  T.  Co.,  102  Ala.  282,  14  So.  625;  Master- 
son  V.  Phinizy,  56  Ala.  336;  Potter  v.  Yale 
College,  8  Conn.  52;  Bird  v.  Washburn,  10 
Pick.  (Mass.)  223. 

88.  Moore  v.  Chesley,  17  N.  H.  151. 

89.  Brewer  v.  Stone,  11  Gray  (Mass.)  228. 
And  see  Barstow  v.  Gray,  3  Me.  409. 

90.  Archer  v.  Dunn,  2  Watts  &  S.  (Pa.) 
327,  360.  In  this  case  A,  B,  and  C  agreed 
with  D  and  with  each  other  that  they  would 
enter  into  the  Chinese  trade,  A,  B,  and  C 
furnishing  the  capital  to  send  two  ships  a 
year,  and  D  furnishing  his  services  in  selling 
the  goods  in  China,  and  investing  the  pro- 
ceeds in  return  cargoes.  The  proceeds  from 
sales  in  China  were  to  be  divided  there  and 
the  share  of  each  partner,  estimated  in  pro- 
portion to  his  share  without  regard  to  the 
existing  state  of  the  partnership  accounts, 
was  to  be  invested  for  him  on  separate  ac- 
count, in  Chinese  goods,  separately  invoiced 
and  consigned  to  him.  It  was  held  that 
A,  B,  and  C  could  join  in  a  suit  against  D 
to  recover  money  had  and  received  by  him 
to  their  use.  "  It  is  clear,"  said  Gibson, 
C.  J.,  "  that  several  actions  could  not  be 
maintained  on  the  special  contract,  as  it 
was  made  with  the  plaintiffs  jointly  .  .  . 
■what  matters  it,  then,  that  the  proceeds 
were  to  be  divided  at  Canton,  and  the  share 
of  each  partner  separately  consigned  to  him 
without  waiting  for  a  settlement  of  the  part- 
nership accounts  ?  That  arrangement  was  a 
matter  betwixt  the  partners  themselves,  and 
for  their  private  convenience."  In  the  case 
of  Vaux  V.  Draper,  Style  203,  82  Eng.  Re- 


print 646,  it  appeared  that  defendant,  in 
consideration  of  £10  paid  by  plaintiffs  to 
defendant  had  promised  plaintiffs  to  pro- 
cure certain  cattle  of  plaintiffs  which  had 
been  taken  from  them  by  a  third  person  to 
be  redelivered  to  plaintiffs  by  such  a  time. 
In  an  action  for  a  breach  of  this  promise, 
defendant  objected  that  "  [the  plaintiffs] 
ought  to  have  brought  two  several  actions, 
in  regard  that  the  promise  upon  which  the 
action  was  founded  was  not  an  entire  prom- 
ise, but  was  a  several  promise  made  to 
each  of  the  plaintiffs."  It  was  held,  by  a 
divided  court,  that  the  action  could  be  main- 
tained as  brought.  And  see  Vaux  v.  Steward, 
Style  156,  82  Eng.  Reprint  607. 

91.  Petrie  v.  Bury,  3  B.  &,  C.  353,  5  D.  &  R. 
152,  3  L.  J.  K.  B.  0.  S.  29,  27  Rev.  Rep. 
383,  10  E.  C.  L.  165. 

92.  Dicey  Parties  101,  for  "  a  covenant, 
again,  is  not  a  covenant  with  any  person  ex- 
cept the  covenantee." 

93.  For  they  are  parties,  although  they 
"  did  not  execute,  and  parties  to  an  indenture 
may  sue,  though  strangers  cannot ;  and  it 
makes  no  difference  that  the  covenants  of 
the  defendant  are  therein  stated  to  be  in 
consideration  of  those  of  the  covenantee." 
Pitman  v.  Woodbury,  3  Exch.  4,  11. 

94.  See  the  discussion  in  McLaren  v. 
Baxter,  L.  R.  2  C.  P.  559,  36  L.  J.  C.  P. 
247,  16  L.  T.  Rep.  N.  S.  521,  15  Wkly.  Rep. 
1017. 

95.  McLaren  v.  Baxter,  L.  R.  2  C.  P.  559, 
36  L.  J.  C.  P.  247,  16  L.  T.  Rep.  N.  S.  521,  15 
Wkly.  Rep.  1017;  Isaacs  v.  Green,  L.  R.  2 
Exch.  352,  36  L.  J.  Exch.  253,  16  L.  T.  Rep. 
N.  S.  633. 

96.  See  Dicey  Parties,  Rule  11:  "The 
person  to  sue  for  the  breach  of  a  simple 
contract  must  be  the  person  from  whom  the 
consideration  for  the  promise  moves,"  and 
illustrations  there  given. 
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law; "and  in  Boine  jurisdictions  the  general  principle  was  largely  qualified  in 
favor  of  porinitting  the  acticjii  in  the  names  of  the  promisees  as  snch,  irrespective 
of  any  question  whether  the  consideration  moved  from  them.'-"^  On  the  other 
liand,  if  the  promisees  are  not  expressed,  by  name  or  sufficient  class  description, 
the  law,  reverting  to  the  older  technical  rule,  declares  that  the  promise  is  made 
to  the  persons  from  whom  the  consideration  ju-oceeded.'''''' 

e.  Contracts  Joint  in  Form,  Several  in  Effect.  It  does  not  follow  that  because 
defendant  has  contracted  at  one  time  and  in  one  instrument  with  two  or  nioi'e,  he 
has  contracted  with  them  jointly  ;  although  the  terms  are  joint,  the  legal  effect  of 
the  transaction  may  be  a  sevferal  contract  with  eacli.^    The  rule  of  joinder  follows 


97.  As  in  !in  action  brought  by  the  agent 
■with  •whom  the  contract  was  made,  or  in 
some  action  for  money  had  and  received.  See 
Dicey  Parties  90,  91.  So  in  actions  by  per- 
sons appointed  by  statute  to  sue  on  behalf 
of  others.    Dicey  Parties  90. 

98.  Williamson  v.  Yager,  91  Ky.  282,  15 
S.  W.  600,  13  Ky.  L.  Rep.  273,  34  Am.  St. 
Eep.  184;  Palmer  Sav.  Bank  v.  Insurance 
Co.  of  North  America,  166  Mass.  189,  195, 
44  N.  E.  211,  55  Am.  St.  Rep.  387,  32  L.  E.  A. 
615  (where  Field,  C.  J.,  remarks:  "While, 
in  this  Commonwealth  the  rule  is  held 
strictly  that  no  one  can  sue  or  be  sued  on 
a  simple  contract  who  is  not  a  party  to  it, 
either  disclosed  or  undisclosed,  yet  it  is  not 
in  all  cases  necessary  that  the  consideration 
should  move  from  the  promisee  to  the  prom- 
isor, in  the  ordinary  sense  of  those  words  " )  ; 
Van  Eman  V.  Stanchfield,  10  Minn.  255,  260 
(where  the  court  concurs  in  the  opinion 
that  "  it  may  be  questioned  whether,  apart 
from  the  decision  of  Edmundson  v.  Penny, 
11  Pa.  St.  334,  any  authority  can  be  found 
on  this  side  of  the  Atlantic  in  support  of 
the  naked  proposition  that  the  considera- 
tion mTist  necessarily  have  moved  from  the 
party  wJio  brings  the  action");  St.  Mark's 
Church  V.  Teed,  120  N.  Y.  583,  24  N.  E.  1014. 
And  see  the  remarks  of  Lord  Alvanley,  C.  J., 
in  Pigott  V.  Thompson,  3  B.  &  P.  147,  149. 
Compare  Bell  v.  Sappington,  111  Ga.  391,  393, 
36  S.  E.  780,  where  it  was  said :  "  If  there 
is  a  valid  consideration  for  the  promise,  it 
matters  not  from  whom  it  moved;  the  prom- 
isee may  sustain  his  action,  though  a  stranger 
to  the  consideration,"  per  Cobb,  J.,  refer- 
ring to  Ga.  Civ.  Code,  §  3664. 

Illustration.— In  Cabot  v.  Haskins,  3 
Pick.  (Mass.)  83,  91,  the  promise  was  to 
A,  B,  and  C,  upon  a  consideration  moving 
from  them  and  D,  who,  however,  was  no 
party  to  the  promise.  It  was  held  that  the 
action  could  be  maintained  by  A,  B,  and  C, 
without  joining  D.  "  We  think  it  imma- 
terial," said  the  court,  "  from  whom  the  con- 
sideration, if  it  be  a  sufficient  foundation  for 
a  valid  promise,  passed." 

99.  Baxter  v.  Camp,  71  Conn.  245,  41  Atl. 
803,  71  Am.  St.  Rep.  169,  42  L.  R.  A.  514; 
Edmundson  v.  Penny,  1  Pa.  St.  334,  44  Am. 
Dec.  137.  Tills  case  is  sometimes  treated  as 
if  the  promisee  was  expressed;  in  fact  only 
tlio  beneficiary  was  expressed.  So  the  "  im- 
plied promise,  being  altogether  ideal,  and 
raised  out  of  the  consideration  only  by  in- 
tendment of  law,  follows  the  nature  of  the 
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consideration;  and  as  that  is  joint  or  sev- 
eral, so  will  tlie  promise  be."  Boggs  v. 
Curtin,  10  Serg.  k  R.  (Pa.)  211,  213,  per 
Gibson,  J. 

1.  See  cases  cited  infra,  this  note. 

Illustrations. —  In   Ford  v.   Bronaugh,  11 

B.  Mon.  (Ky. )  14,  15,  Y  and  S  covenanted 
with  D  to  build  liim  a  house,  consisting  of 
a  front  building  and  an  ell,  on  the  comple- 
tion of  which  D  bound  himself  to  pay  to  F 
and  S  seven  hundred  and  fifty  dollars,  "  it 
being  the  sum  agreed  on  by  the  parties  for 
the  above  named  work,  four  hundred  and  fifty 
dollars  due  to  the  said  lord  when  the  worJc 
of  the  front  is  complete,  and  the  rest  due 
to  Shanklin  when  the  work  of  the  ell  is 
complete."  Upon  this  contract  F  sued  in 
his  own  name  alone,  for  the  four  hundred  and 
fifty  dollars  due  him  on  completion  of  the 
front  of  the  building.  It  was  held  that  the 
action  was  properly  brought.  "  If  the  pro- 
vision for  payment,"  said  the  court,  "  had 
stopped  with  the  stipulation  to  pay  $750  on 
completion  of  the  work  as  previously  de- 
scribed, the  necessary  construction  would 
have  been  that  the  covenant  Avas  to  pay  the 
entire  sum  to  both  builders  jointly  ^nd  only 
upon  completion  of  the  entire  work.  They 
must  have  therefore  sued  jointly  for  the 
price,  and  must  have  averred  and  proved  the 
completion  of  both  parts  of  the  building. 
But  this  general  covenant  to  pay  $750  on 
completion  of  the  whole  work,  is  explained 
and  materially  qualified  by  the  words  im- 
mediately following,  which  divide  the  work 
and  the  price,  and  create  or  show  a  separate 
interest  in  the  covenantees  in  the  different 
parts  of  the  price.  Instead,  therefore,  of 
there  being  one  entire  debt  or  duty  due  to 
both  jointly,  or  only  one  entire  duty  due 
to  one  of  the  builders,  there  are  two  dis- 
tinct duties  or  payments,  one  of  which  is 
due  upon  a  certain  condition  to  one  of  them, 
and  the  other  upon  a  different  condition  to 
the  other.  In  such  a  case  the  rule  or  the 
exception  to  a  more  general  rule  is  ex- 
pressly and  well  settled,  '  that  although  the 
covenant  be  in  its  terms  joint  (as  with  A 
and  B  to  pay  them  £10  each),  yet  the  dis- 
tinct interest  of  each  in  a  separate  subject 
matter  shall  attract  to  each  covenantee,  an 
exclusive  right  of  action  in  regard  to  his 
own    particular    damaoe.' "      Per  Marshall, 

C.  J.,  citing  1  Chitty  PI.  (ed.  1833)  11.  In 
Carter  v.  Carter,  14  Pick.  (Mass.)  424,  431, 
11  and  G  signed  the  same  subscription  paper, 
by  the  terms  of  which  they  agreed  to  pay 
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the  nature  of  the  interest ;  where  the  interest  of  the  covenantees  is  several  they 
may  maintain  separate  actions,  although  the  language  of  the  covenant  be  joint.^ 
But  when  a  covenant  is  in  its  terms  expressly  and  positively  joint,  the  tendency 
is  to  regard  the  interest  as  joint  so  far  as  defendant  is  concerned,  and  to  require 
that  the  covenantees  join  in*  the  action,  although,  as  between  themselves,  their 
interest  is  several.^ 

d.  Contraets  Several  in  Form,  Joint  in  Effect.  By  the  same  showing,  when 
the  contract  is  in  terms  several,  or  joint  and  several,  but  its  legal  effect  is  to  create 
a  joint  interest  in  the  promisees,  they  must  all,  if  living,  join  in  the  action."* 

3.  In  Actions  Ex  Delicto  —  a.  Flexibility  of  Common-Law  Rule.  When  the 
action  sounded  in  tort,  the  common-law  rale  as  to  the  joinder  of  plaintiffs  was 
less  rigid  than  in  actions  on  contract.^  For  a  contract  with  A  and  B  jointly  was, 
in  the  theory  of  the  common  law,  a  different  thing  from  a  contract  with  A 
alone  ;^  but  a  tort  to  A  was  no  less  an  injury  to  him  because  it  was  an  injury  to 
A  and  B  jointly.''    Where  a  tort  has  been  done,  the  tort  is  a  separate  tort  to  each 


D  the  sums  written  opposite  their  names, 
provided  he  would  cause  a  normal  school  to 
be  established  in  a  certain  town.  H  and  G 
paid  D  the  amounts  of  their  subscriptions, 
each  in  the  sum  of  two  hundred  dollars,  and 
D  gave  a  receipt  which  set  forth  that  the 
four  hundred  dollars  was  received  of  H  and 
G  in  payment  of  a  subscription  made  by 
them  to  encourage  the  establishment  of  a 
seminary.  D  failed  to  establish  the  scliool, 
and  H  brought  assumpsit  to  recover  the  two 
hundred  dollars  which  he  had  paid.  It  was 
objected  that  G  should  have  joined  in  the 
suit.  It  was  held  that  the  action  was  prop- 
erly brought.     The  court  said,  per  Shaw, 

C.  J. :  "  Had  this  payment  been  made  on 
account  of  a  joint  debt,  this  [objection] 
would  have  been  a  good  ground  of  defence. 
But  the  nature  and  effect  of  this  payment 
must  be  ascertained,  by  those  of  tlie  debt. 
The  payment  is  on  account  of  their  subscrip- 
tions, which  were  several.  .  .  .  We  are 
therefore  of  opinion,  that  the  payment  must 
be  taken  to  have  been  made  for  account  of 
each  separately,  and  therefore  that  the  plain- 
tiff may  maintain  his  action  severally,  to 
recover  the  amount  paid  for  his  account." 
In  Woodward  v.  Sherman,  52  N.  H.  131,  A, 
B,  and  C  intrusted  a  horse  dealer  with  one 
horse  each,  belonging  to  them  individually. 
The  horse  dealer  sold  the  three  horses  to- 
gether to  D,  on  credit,  for  six  hundred  and 
fifty  dollars,  no  separate  price  being  made 
for  either  horse  in  the  trade.  A,  B,  and 
C  afterward  joined  in  an  assumpsit  against 

D.  It  was  held  that  the  action  could  not  be 
maintained.  In  Gray  v.  Johnson,  14  N.  H. 
414,  it  is  held  that  if  a  lessee  covenants  with 
several  lessors  jointly  that  he  will  pay  to 
each  lessor  severally  a  specified  proportion 
of  the  rent,  although  the  covenant  be  in 
terms  joint,  the  interest  of  each  lessor  will 
be  several  and  each  may  maintain  a  separate 
action  for  his  part  of  the  rent.  See  also 
Gridley  v.  Starr,  1  Eoot  (Conn.)  281;  Geer 
V.  Richmond  Tenth  School  Dist.,  6  Vt.  76. 

2.  Withers  v.  Bircham,  3  B.  &  C.  254,  256, 
5  D.  &  R.  106,  3  L.  J.  K.  B.  0.  S.  30,  27 
Rev.  Rep.  350,  10  E.  C.  L.  123,  where  the 
court  further  remarks :  "  Looking  only  to 
the  language  of  the  covenant  in  this  case,  it 


would  appear  to  be  a  joint  covenant;  but  the 
interest  of  the  covenantees  is  several,  each 
of  them-  having  a  distinct  interest  in  the 
annuity  payable  to  him." 

3.  See  the  opinion  of  Metealf,  J.,  in  Capen 
V.  Barrows,  1  Gray  (Mass.)  376,  379;  Chitty 
PI.  11. 

4.  Capen  v.  Barrows,  1  Gray  (Mass.)  376, 
379,  where  Metealf,  J.,  said:  "It  is  a 
settled  rule  of  construction,  that  when  the 
legal  interest  in  a  covenant  and  in  the  cause 
of  action  thereon  is  joint,  the  covenant  is 
joint,  although  it  may,  in  its  terms,  be  sev- 
eral or  joint  and  several."  "  If  A  conveys 
land  to  B  and  C  jointly,  and  covenants  with 
both  and  each  of  them,  thus  making  the  cove- 
nant joint  and  several,  that  he  is  well  seised, 
etc.,  B  and  C  must  join  in  an  action  on  the 
covenant.  For  when  the  interest  of  the  cove- 
nantees is  joint,  the  right  of  recovery  is  so." 
Gould  PI.  c.  4,  §  108. 

5.  Dicey  Parties  11,  where  it  is  said:  "In 
an  action  on  contract,  all  the  persons  with 
whom  the  contract  is  (in  the  eye  of  the 
law)  made,  should  join  as  plaintiffs,  since 
A.  cannot  recover  damages  for  the  breach 
of  a  contract  made  with  A.  and  B.  In  an 
action  for  tort,  on  the  other  hand,  it  is  fre- 
quently a  matter  of  choice  whether  the 
persons  injured  should  sue  separately  or 
jointly,  and  in  any  case  the  non-joinder  of 
a  plaintiff  is  a  matter  of  comparatively  small 
importance.  For  if,  in  such  an  action,  where 
A.  and  B.  ought  to  sue  jointly,  A.  sues  alone, 
he  may,  it  is  true,  be  forced  (by  a  plea  in 
abatement)  to  join  B.  with  him.  But  if  the 
non-joinder  of  B.  is  not  objected  to  at  the 
proper  stage  of  the  proceedings  before  the 
trial.  A.,  though  it  may  appear  that  B.  ought 
to  have  been  joined,  will  recover  damages 
in  proportion  to  the  injury  which  he  himself 
has  suffered,  and  no  objection  can  be  taken 
to  the  subsequent  action  by  B.  alone  for  the 
injury  which  B.  has  sustained." 

6.  "  It  is  an  answer  to  an  action  by  A. 
that  the  contract  sued  upon  was  a  contract, 
not  with  A.,  but  with  A.  and  B."  Dicey 
Parties  11.  Hence  in  an  action  on  contract, 
a  non-joinder  of  plaintiffs  was,  unless 
amended,  a  fatal  error.    Dicey  Parties  502. 

7.  "  If  A.  sues  alone  for  an  injury,  e.  g., 
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man  who  complains,^  whether  the  injury  bo  to  a  joint  interest  or  to  a  several 
interest  of  tlio  complainant. 

b.  Tort  to  a  Joint  Interest.  If  the  injury  was  to  the  joint  interest  of  two  or 
more,  all  were  bound,  at  least  as  against  a  dilatory  objection,  to  join  as  plaintiffs.* 
It  was  not  necessary  that  the  interest  of  each  plaintiff  shoukl  be  of  tlie  same 
degree  or  kind  in  order  to  penrut  a  joinder.'" 

e.  Tort  to  a  Several  Interest  With  Joint  Damage.  It  was  early  estabhshed 
at  common  hiw,  l)y  decisions,  the  modern  bearing  of  which  has  been  distinctly 
recognized,"  tiiat  persons  with  separate  interests,  and  who  therefore  miglit  sue 
severally,  may  join  in  an  action  ex  delicto  if  they  have  sustained  a  joint  dam- 
age.And  so,  although  tenants  in  common  could  not  join  in  real  actions  or  in 
ejectment,  yet  in  personal  actions,  in  which  damages  only  are  recoverable,'^  they 
might  join  because,  although  their  estates  are  several,  yet  the  damages  survive  to 
all,  and  it  would  be  unreasonable  when  the  damage  is  thus  entire  to  bring  several 
actions  for  a  single  trespass.''' 


to  the  joint  property  of  A.  and  B.  (though 
it  may  be  possible  by  proper  pleading  to  com- 
pel A.  to  join  B.  with  him  as  plaintiff),  it 
is  no  answer  to  the  action  by  A.  for  the  in- 
jury to  him  that  the  tort  committed  was  a 
tort  against  A.  and  B.  jointly."  Dicey  Par- 
ties 11.  Hence  in  an  action  for  tort  a  non- 
joinder of  plaintiffs  gave  rise  only  to  a  plea 
in  abatement.    Dicey  Parties  507. 

8.  Booth  V.  Briscoe.  2  Q.  B.  D.  496,  497, 
25  Wkly.  Rep.  838,  per  Bramwell,  L.  J. 

9.  See  cases  cited  infra,,  this  note. 

Thus  partners  generally  and  the  joint 
owners  of  a  chattel  could  join  in  an  action 
for  an  injury  to  their  common  property. 
Dicey  Parties  382. 

Wlien  two  joint  owners  of  a  sum  of  money, 
traveling  together  on  the  highway,  were 
robbed  of  the  money,  they  were  permitted  to 
join  in  an  action  against  the  hundred.  Cory- 
ton  V.  Lithebye,  2  Saund.  112.  And  see 
Glover  v.  Austin,  6  Pick.  (Mass.)  209. 

Accordingly,  although  a  slander  of  two  or 
more  does  not  ordinarily  warrant  a  joint 
action  at  common  law  (see  the  following 
note ) ,  yet  when  the  defamatory  words  were 
spoken  of  two  partners  respecting  their  trade, 
they  might  join  in  an  action  to  recover  their 
joint  damage  because  of  the  slander.  Cooke 
V.  Batchelor,  3  B.  &  P.  150.  And  see  Booth 
V.  Briscoe,  2  Q.  B.  D.  496,  25  Wkly.  Eep. 
838. 

10.  Russell  V.  Stocking,  8  Conn.  237,  where 
several  persons  joined  in  an  action  of  tres- 
pass for  entering  upon  their  fishery;  it  ap- 
pearing that  some  of  the  plaintiffs  had  an 
absolute  title  to  the  fishery  and  others  were 
in  possession  under  a  parol  agreement,  de- 
fendants insisted  that  the  latter  could  not 
join  in  the  suit  and  it  was  held  that  the 
action  was  properly  brought;  for  possession, 
even  of  incorporeal  property  is  sufficient  title 
against  a  wrong-doer. 

11.  See  the  opinion  of  Powers,  J.,  in 
Cloyes  V.  Middlebury  Electric  Co.,  80  Vt. 
109,  00  Atl.  10.39,  1043,  11  L.  R.  A.  N.  S.  693. 
See  also  the  opinion  of  Bowen,  L.  J.,  in  Han- 
nay  1).  Smurtliwaite,  [18931  2  Q.  B.  412,  422, 
63'  L.  J.  Q.  B.  41,  69  L.  T.  Rep.  N.  S.  677, 
42  Wkly.  Rep.  133. 

12.  Thus,  in  the  elaborately  argued  case 
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of  Weller  v.  Baker,  2  Wils.  C.  P.  414,  423, 
the  case  of  the  dippers  at  Tunbridge  Wells, 
it  was  held  that  aH  the  dippers,  and  their 
husbands,  might  join  in  trespass  on  the 
case,  against  one  who  exercised  the  office 
of  dipper  without  being  duly  appointed; 
"  for  although  the  dippers  are  severally  en- 
titled to  receive  for  their  own  several  use 
such  voluntary  gratuities  as  tlie  nobility  and 
gentry  are  pleased  to  give  them  respectively, 
yet  with  regard  to  a  stranger's  disturbing 
them  in  their  employment,  they  are  all 
jointly  concerned.  ...  It  is  a  tort  as  done 
to  them  all."  See  also  Hunt  v.  Holton,  13 
Pick.  (Mass.)  216. 

So  in  the  earlier  case  of  Coryton  v.  Lithe- 
bye,  2  Saund.  112,  116,  C  and  H,  two  several 
owners  of  certain  mills,  sued  a  tenant  of 
the  manor,  who,  as  such,  must  grind  at 
these  mills  or  one  of  them,  because  he  had 
ground  elsewhere,  whereby  plaintiffs  had 
lost  certain  tolls.  Defendant  demurred  "  be- 
cause both  the  plaintiffs  had  joined  in  an 
action.  But  Chief  Justice  Hale  and  all  the 
court  were  "  of  opinion,  that  they  might 
well  join  in  the  action,  for  though  their 
interests  are  several,  yet  the  not  grinding 
at  any  of  their  mills  is  an  entire  joint  dam- 
age to  both  the  plaintiffs  for  which  they 
shall  have  their  joint  action."  See  also 
on  this  point  the  note  to  this  case  in  2 
Saund.  116a  note  2. 

13.  As  in  trespass  quare  clausum  fregit  or 
in  case  for  a  nuisance  to  their  land,  and  in 
all  actions  for  injuries  to  personal  chattels. 
Gould  PI.  c.  4,  §  57. 

14.  1  Chitty  PI.  75.  In  the  case  of  Daniels 
V.  Daniels,  7  Mass.  135,  137,  Parsons,  C.  J., 
remarks :  "  In  personal  actions  tenants  in 
common  must  join,  and  also  parceners,  when 
damages  are  to  be  recovered  for  a  tort  done 
to  their  lands,  although  the  estate  in  the 
lands  be  several.  Co.  Lit.  198.  The  rule 
by  which  joinders  in  actions  are  governed  is 
stated  in  the  case  of  Weller  v.  Baker,  2 
Wils.  C.  P.  414,  as  extending  to  all  cases 
where  the  damages  to  be  recovered  are  joint. 
The  same  rule  is  also  laid  down  in  the  case 
of  Coryton  v.  Lithebye,  2  Saund.  112.  Thus 
tenants  in  cojnmon  must  join  in  trespass, 
and  also  in  nuisance  [That  the  joinder  is 
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d.  Tort  to  a  Several  Interest  With  Separate  Damage.  But  if  two  or  more 
persons  had  several  interests  and  sustained  separate  damage  from  defendant's 
violation  of  these  rights,  they  could  not  at  common  law  join  as  plaintiffs.^^ 

C.  In  Code  Pleading' — l.  Terms  of  the  Statute.  The  provisions  of  the 
New  York  code  of  ISiS  relating  to  the  joinder  of  plaintiffs  were  copied  in  many 
other  codes,  with  little  change  in  the  language  and  none  in  the  substance.  After 
the  lapse  of  more  than  sixty  years  the  words  of  the  original  statute  still  stand  as 
the  accepted  form  of  the  enactment  in  most  of  the  states.^^ 

2.  Scope  of  Code  Provision  —  a.  When  Plaintiffs  Are  United  in  Interest. 
"When,  under  the  substantive  law  of  a  code  state,  two  or  more  are  united  in  inter- 
est as  joint  promisees  in  a  contract  or  as  joint  owners  of  property,  real  or  personal, 
tlie  theory  of  code  procedure  follows,  in  the  main,  the  theory  of  common-law  pro- 
cedure ;  the  joint  interest  is  looked  upon  as  a  unit  and  can  be  asserted  only  in  the 
names  of  all  its  owners,  as  parties  to  the  action." 


permissible  see  1  Chitty  PI.  75].  But  they 
cannot  join  in  an  action  for  forging  false 
deeds,  for  that  concerns  the  inheritance, 
which  is  several."  It  was  held  that  tenants 
in  common  had  properly  joined  in  an  ac- 
tion in  the  case  for  the  destruction  of  the 
title  deeds.  So,  while  tenants  in  common 
could  not  join  in  a  real  action  of  waste 
to  recover  the  place  wasted,  they  could 
join  in  a  personal  action  of  tort  in  the 
nature  of  waste  to  recover  the  damages. 
Bullock  V.  Hayward,  10  Allen  (Mass.)  460. 
And  see  Decker  v.  Livingston,  15  Johns. 
(N.  Y.)  479;  Austin  v.  Hall,  13  Johns.  (N.  Y.) 
286,  7  Am.  Dec.  376  (marking  the  distinc- 
tion in  the  rule  Avhen  tenants  in  common 
brought  debt  for  rent  against  their  tenant, 
and  when  they  were  joined  in  an  avowry 
for  the  rent,  since  "  the  avowry  savors  of 
the  realty");  Porter  v.  Bleiler,  17  Barb. 
(N.  Y.)  149. 

15.  "  For  an  assault,  false  imprisonment, 
and  generally  for  all  injuries  to  the  person, 
each  person  injuned  must  sue  separately." 
Dicey  Parties  381.  So,  "if  a  man  says 
to  two  persons,  '  you  have  murdered  J.  S.' 
.  .  .  they  cannot  join  in  one  action  against 
him  for  speaking  these  words,  but  each  of 
them  must  bring  a  separate  action,  for  the 
wrong  done  to  one  is  no  wrong  done  to  the 
other."  Sergeant  Williams  Note  to  Coryton' 
V.  Lithebye,  2  Saund.  112,  117. 

The  common-law  doctrine  is  illustrated  by 
the  remarks  of  Lord  Bramwell,  delivering  the 
judgment  of  the  court  of  appeal  in  Booth 
'v.  Briscoe,  2  Q.  B.  D.  496,  497,  25  Wkly.  Eep. 
838.  Plaintiffs,  the  eight  trustees  of  cer- 
tain charities,  joined  in  an  action  for  libel 
contained  in  a  letter,  written  and  published 
by  defendant,  commenting  on  the  improper 
management  of  the  charities  by  "  the  trus- 
tees." The  question  being  raised  whether 
these  eight  plaintiifs  could  join  in  an  action, 
Bramwell,  L.  J.,  remarked:  "  If  indeed  there 
were  a  joint  tort,  for  instance,  slander  of 
several  persons  in  partnership,  the  persons 
injured,  would  have  joined  and  maintained 
the  action,  but  could  have  maintained  the 
action  for  the  joint  damage  only.  Here  there 
is  no  joint  damage.  Each  man's  character, 
if  there  is  a  libel,  has  been  separately  libelled. 
There  is  no  doubt,  therefore,  that  prior  to 
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the  Judicature  Act  this  proceeding  would 
have  been  erroneous." 

Summary. —  In  Hannay  x,.  Smurthwaite, 
[1893]  2  Q.  B.  412,  422,  63  L.  J.  Q.  B.  41, 
69  L.  T.  Eep.  N.  S.  677,  42  Wkly.  Rep.  133, 
Bowen,  L.  J.,  summed  up  the  older  doctrine 
thus :  "  With  regards  to  torts,  I  think  the 
law  may  be  properly  summed  up  as  follows: 
persons  who  had  a  joint  interest  were  bound 
to  sue  jointly,  while  persons  who  had  sev- 
eral interests  were  bound  to  sue  separately; 
but  where  persons,  although  they  might  have 
several  interests,  had  sustained  joint  damage, 
they  might  sue  jointly  also." 

16.  N.  Y.  Code  Proe.  (1848)  §§  97,  99. 
Section  97  reads  as  follows:  "All  persons 
having  an  interest  in  the  subject  of  the  ac- 
tion, and  in  obtaining  the  relief  demanded, 
may  be  joined  as  plaintiffs,  except  as  other- 
wise provided  in  this  title."  Section  99  reads 
as  follows :  "  Of  the  parties  to  the  action, 
those  who  are  united  in  interest  must  be 
joined  as  plaintiffs  or  defendants;  but  if 
the  consent  of  any  one,  who  should  have  been 
joined  as  plaintiff,  cannot  be  obtained,  he 
may  be  made  a  defendant,  the  reason  thereof 
being  stated  in  the  complaint."  The  codes 
which  adopted  and  still  have  the  enactment 
in  this  form,  or  with  immaterial  changes,  are 
those  of  Arizona,  Arkansas,  California,  Colo- 
rado, Connecticut,  Idaho,  Indiana,  Iowa,  Kan- 
sas, Kentucky,  Missouri,  Montana,  Nebraska, 
Nevada,  New  York,  North  Carolina,  North 
Dakota,  Ohio,  OklaTioma,  South  Carolina, 
Utah,  Washington,  Wisconsin,  and  Wyoming. 

The  English  statutory  rule,  designed  for  a 
system  based,  like  code  pleading,  upon  the 
principle  of  one  form  of  action,  provides 
that  "  all  persons  may  be  joined  in  one  ac- 
tion as  plaintiffs,  in  whom  any  right  to  re- 
lief in  respect  of  or  arising  out  of  the  same 
transaction  or  series  of  transactions  is  al- 
leged to  exist,  whether  jointly,  severally,  or 
in  the  alternative,  where,  if  such  persons 
brought  separate  actions,  any  common  ques- 
tion of  law  or  of  fact  would  arise."  Order 
XVI,  rule  1.  And  see  Stroud  v.  Lawson, 
[1898]  2  Q.  B.  44,  50,  67  L.  J.  Q.  B.  718,  78 
L.  T.  Rep.  N.  S.  729,  46  Wkly.  Rep.  626. 

17.  See  cases  cited  infra,  this  note. 
Thus,    when    several    persons  mutually 

agreed  to  contribute  money  to  buy  land  to 
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b.  When  Plaintiffs  Have  Separate  Interests  —  (i)  Limited  Taiskhty  of  Join- 
imi.  Wlien  plaiiitiirH  ai-e  not  uiiiLed  in  iiit<;i-0Ht  but  stand  on  sfiparato  rij^litw 
of  action,  the  tondt)ncy  of  the  code  Ih  to  require  a  separate  suit  by  each  plaintiff.'* 
It  is  only  when  peculiar  facts  exist,  and  are  shown  in  the  pleading,  that  the  con- 
venience of  a  joint  action  is  pertnittod  to  plaintiffs  who  are  witlioiit  a  joint  inter- 
est.^^  The  cases  present  the  question  in  three  distinct  aspects,  according  as  the 
several  rights  of  action  are  attended  with  a  community  of  interest  in  the  subject 
of  the  action  and  in  the  relief  demanded.'* 

(ii)  Plaintiffs  With ^uparatk  Rujhth  and  No  Community  of  Intehest. 
In  this,  the  ordinary  case  of  different  plaintiffs  with  separate  rights,  a  joinder  of 
parties  is  not  permitted.^'  Tliat  defendants  comijined  in  the  wrong  against 
several  plaintiffs,  and  caused  tlicir  loss  only  througli  a  conspiracy,  will  not  of 
itself  warrant  a  joinder  by  plaintiff's.^  Although  in  most  code  states  all  causes 
of  action  which  have  arisen  out  of  the  same  transaction  and  exist  in  the  right  of 
one  plaintiff  may  be  joined  in  one  action,^'  the  fact  tliat  the  separate  rights  of 
different  plaintiffs  have  all  arisen  simultaneously  or  out  of  one  act  of  defendant 
will  not  per  se  warrant  a  joinder  of  parties.^    The  rule  holds  even  when  the  con- 


be  held  in  trust  for  them  and  to  pay  such 
sums  as  should  be  needed  for  the  future  pay- 
ments on  the  land,  they  were,  in  tlie  eye  of 
the  law,  "  united  in  interest,"  and  must  join 
as  plaintiffs.  George  v.  Benjamin,  100  Wis. 
622,  76  N.  W.  619,  69  Am.  St.  Rep.  963.  So, 
when  D  contracted  with  S  and  W  to  deliver 
to  them  certain  pieces  of  furniture,  an  action 
against  D  for  failure  to  deliver  cannot  be 
brought  by  S  alone,  but  W  must  be  joined 
as  a  party.  Lemon  v.  Wheeler,  96  Mo.  App. 
651,  70  S.  W.  924.  So,  when  a  number  of 
persons  have  jointly  contributed  to  procure 
a  right  of  way  for  a  railroad  through  a  city, 
in  consideration  of  the  company's  agreement 
to  give  certain  rates,  an  action  to  rescind 
the  contract  for  failure  by  the  company  to 
comply  must  be  brought  in  the  names  of  all 
the  contributors.  Clark  v.  Great  Northern 
E.  Co.,  81  Fed.  282. 

18.  The  reason  for  the  rule  is  exemplified 
in  Gray  v.  Rothschild,  48  Hun  (N.  Y.)  596, 
1  N.  Y.  Suppl.  299,  14  N.  Y.  Civ.  Proe. 
320. 

19.  "  Persons  having  distinct  and  inde- 
pendent claims  to  relief  cannot,  unless  the 
case  is  a  peculiar  one,  join  in  the  prosecu- 
tion of  one  action."  Gray  v.  Rothschild,  48 
Hun  (N.  Y.)  696,  600,  1  N.  Y.  Suppl.  299, 
14  N.  Y.  Civ.  Proc.  320^  per  Daniels,  J. 

So  the  English  statutory  rule  of  joinder 
(see  supra,  note  16),  liberal  as  it  is,  con- 
fers only  "  a  limited  liberty  of  joining  plain- 
tiffs with  separate  causes  of  action."  Stroud 
V.  Lawson,  [1898]  2  Q.  B.  44,  52,  67  L.  J. 
Q.  B.  718,  78  L.  T.  Rep.  N.  S.  729,  46  Wkly. 
Rep.  626. 

20.  See  infra,  III,  C,  2,  b,  (it),  (hi). 

21.  California. —  Tell  V.  Gibson,  66  Cal. 
247,  5  Pac.  223. 

Colorado. —  No.  5  Min.  Co.  v.  Bruce,  4 
Colo.  293. 

Indiana. —  Mcintosh  V.  Zaring,  150  Ind. 
301,  49  N.  E.  164;  Brownell  v.  Irwin,  25 
Ind.  App.  395,  58  N.  E.  263. 

Iowa. —  Faivre  v.  Gillman,  84  Iowa  573, 
51  N.  W.  46;  Bort  v.  Yaw,  46  Iowa  323; 
Hinklc  V.  Davenport,  38  Iowa  355  (two  plain- 
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tiffs  cannot  join  in  an  action  for  slander)  ; 
Rhoads  v.  Booth,  14  Iowa  575  (two  or  more 
persons  cannot  maintain  a  joint  action  for 
personal  damages  for  malicious  prosecution). 

Kentucky. —  Pelly  v.  Bowyer,  7  Bush 
513. 

ISiew  York. —  Cobb  v.  Monjo,  90  N.  Y.  App. 
Div.  85,  85  N.  Y.  Suppl.  597;  Sherman  V. 
Rothschild,  48  Hun  620,  1  N.  Y.  Suppl.  302, 
14  N.  Y.  Civ.  Proc.  328  [affirmed  in  112  N.  Y. 
669,  19  N.  E.  847];  Gray  v.  Rothschild,  48 
Hun  596,  1  N.  Y.  Suppl. '299,  14  N.  Y.  Civ. 
Proc.  320,  where  the  claims  of  the  several 
plaintiffs  had  been  reduced  to  judgments  be- 
fore the  joint  action  was  begun. 

Texas. —  Murchison  v.  Western  Union  Tel. 
Co.,  (App.  1890)  15  S.  W.  416. 

Utah. —  Salt  Lake  County  v.  Golding,  2 
Utah  319. 

Compare  Hubbard  v.  Burrellj  41  Wis.  365, 
372.  The  complaint  showed  that  defendant 
held  a  certain  sum  of  money  in  trust  for 
plaintiff  and  another  person,  and  that  each 
of  these  cestuis  que  trustent  was  entitled  to 
an  aliquot  part  of  the  amount.  It  was  held 
that  plaintiff  could  sue  alone,  the  fact  of 
the  trust  not  being  denied.  "  If  the  trust 
should  be  denied,  there  would  be  strong 
groimds  for  claiming  that  J  [the  other 
cestui  que  trusf]  should  be  made  a  party," 
per  Cole,  J. 

22.  Gray  v.  Rothschild,  48  Hun  (N.  Y.) 
596,  I  N.  Y.  Suppl.  299,  14  N.  Y.  Civ.  Proc. 
320.  In  this  case  seven  different  firms  who 
had  sold  goods  at  different  times  to  defend- 
ants, four  in  number,  join  in  an  action  to 
recover  the  damages  arising  to  plaintiffs 
through  the  joint  wrong  of  defendants.  The 
complaint  alleged  that  the  goods  had  been 
obtained  by  means  of  false  representations  by 
defendants,  that  they  had  entered  into  a  con- 
spiracy under  which  the  goods  were  to  be 
purchased  on  credit  by  one  of  defendants  and 
disposed  of,  and  that  this  conspiracy  had 
been  carried  into  effect.  It  was  held  that  the 
joint  action  could  not  be  m.aintained. 

23.  Joinder  of  causes  see  Pleading. 

24.  No.  5  Min.  Co.  v.  Bruce,  4  Colo.  293, 
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tract  as  to  each  plaintiff  is  evidenced  in  the  same  instrument.^^  Nor  is  the  rule 
modified  by  an  agreement  between  tl)e  different  plaintiffs  that  they  will  sue  their 
common  debtor  at  their  joint  expense  and  divide  the  recovery.^" 

(ill)  Plaintiffs  With  Separate  Eights,  But  With  a  Community  of 
Interest —  (a)  Whe?i  Community  of  Interest  Is  Only  in  the  Subject  of  Action. 
When  plaintiffs,  although  not  united  in  interest,  have  a  community  of  interest  in 
the  general  subject  of  action,  so  that  the  evidence  for  any  one  of  plaintiffs  will 
be,  in  the  main,  the  evidence  for  all,  the  codes  do  not,  on  this  ground  alone,  per- 
mit plaintiff's  to  join  in  one  action.^^  There  must  be  also  a  community  of  interest 
in  the  relief  demanded.^^  The  rule  has  a  ready  application  when  one  and  the 
same  tort  invades  simultaneously  the  rights  of  several.^^ 

(b)  When  Commimity  of  liter  est  Is  in  Both  Subject  of  Action  and  Belief 
Demanded — -(1)  Joinder  Permitted.  Iu  this  case,  and  in  this  case  only,  among 
plaintiff's  who  are  not  united  in  interest,  a  joinder  in  an  action  is  permitted  by  the 
codes.^° 

(2)  Origin  op  the  Enactment.  Both  in  its  origin  and  in  its  present  applica- 
tion, this  provision  of  the  codes  is  closely  related  to  the  older  procedure.'^^  There 


302  (where  it  was  said:  "The  simultane- 
ous hiring  of  two  or  more  persons  to  work 
by  the  day,  each  at  a  stipulated  price  per 
day,  and  each  to  be  paid  for  the  number  of 
days  he  works,  constitutes  a  several  contract 
with  each  " )  ;  Bort  v  .  Yaw,  46  Iowa  323 
(where  two  plaintiffs  sued  to  recover  dam- 
ages sustained  by  the  fraudulent  represen- 
tation of  defendant,  whereby  each  plaintiff 
was  induced  to  part  with  a  certain  sum  of 
money  in  the  purchase  of  worthless  notes ; 
neither  plaintiff  had  any  interest  in  the 
property  of  the  other,  but  defendant's  rep- 
resentations were  made  at  the  same  time, 
and  it  was  held  that  the  representations  were 
in  legal  effect  wholly  distinct,  and  gave  plain- 
tiffs no  right  to  join  in  their  actions). 

25.  Mcintosh  v.  Zaring,  150  Ind.  300,  49 
N.  E.  164,  where  three  firms  of  attorneys, 
F  &  G,  Z  &  H,  and  C  &  E,  entered  into  a 
written  contract  with  D,  which  recited  that 
D  had  employed  them  as  counsel  to  contest 
the  will  of  De  P,  that  if  the  will  was  set 
aside  and  D  declared  entitled  to  share  in 
the  estate,  the  total  fee  should  be  twenty- 
five  per  cent  of  the  value  of  D's  share ;  and 
that  D  "  agreed  to  pay  said  fee  as  follows : 
One-third  to  Friedley  &  Giles,  one-third  to 
Zaring  &  Hottel,  and  one-third  to  C.  L.  & 
H.  E.  Jewett."  The  court  said  that  the 
legal  effect  of  the  written  contract  was  the 
same  as  if  there  had  been  three  several  and 
separate  written  contracts  in  favor  of  each 
of  the  three  several  firms  or  groups  of  at- 
torneys. But  see  another  aspect  of  this  case 
in  the  following  note. 

26.  See  Freer  v.  Cowles,  44  Ala.  314. 

27.  Indiana. —  Brownell  v.  Irwin,  25  Ind. 
App.  395,  58  N.  E.  263. 

loioa. —  Lewis  v.  Eshleman,  57  Iowa  633, 
11  N.  W.  617. 

Kansas. —  Central  State  Bank  v.  Walker, 
7  Kan.  App.  748,  53  Pac.  379. 

Missouri. —  State  v.  Beasley,  57  Mo.  App. 
570.  And  see  Keary  v.  Mutual  Reserve  Fund 
Life  Assoc.,  30  Fed'  359. 

Nebraska. —  Shull  v.  Barton,  56  Nebr.  716, 
77  N.  W.  132,  71  Am.  St.  Eep.  698. 


Neiv  York. — Hynes  v.  Farmers'  L.  &  T.  Co., 
9  N.  Y.  Suppl.  260. 

Washington. —  Utterback  v.  Meeker,  16 
Wash.  185,  47  Pac.  428. 

United  States. —  Gaillard  v.  Cantini,  76 
Fed.  699,  22  C.  C.  A.  493;  Keary  v.  Mutual 
Reserve  Fund  Life  Assoc.,  30  Fed.  359. 

Compare  Read  v.  Chambers,  (Tex.  Civ. 
App.  1898)  45  S.  W.  742. 

28.  See  cases  cited  supra,  note  27. 
Illustration. — A  policy  of  life  insurance  for 

ten  thousand  dollars,  provided  in  terms  for 
the  payment  of  two  thousand  dollars  to  A, 
one  thousand  dollars  to  B,  and  so  on.  All 
the  different  beneficiaries  joined  in  the  ac- 
tion. Tlie  court  said,  per  Brewer,  J. :  "  Of 
course,  there  may  be  a  unity  of  interest  in 
the  subject-matter  of  the  action,  but  there  is 
no  unity  of  interest  in  the  relief  desired.  If, 
for  instance,  one  of  these  beneficiaries  is 
paid,  the  others  have  no  interest  in  and  are 
not  prejudiced  by  that  payment;  and  he  has 
no  interest  in  the  money  which  is  due  the 
other  beneficiaries.  Each  one  has  a  separate 
interest  in  the  money  which  by  the  terms  of 
the  policy  is  payable  to  him  or  to  her."  It 
was  held  therefore  that  there  was  a  mis- 
joinder under  the  Missouri  code.  Keary  v. 
Mutual  Reserve  Fund  Life  Assoc.,  30  Fed. 
359,  360. 

29.  As  when  the  owner  of  an  elevator  con- 
verted the  wheat  which  had  been  stored  there 
by  different  owners  through  several  bailments. 
Central  State  Bank  v-  Walker,  7  Kan.  App. 
748,  53  Pac.  379.  In  an  action  to  recover 
because  of  injuries  resulting  to  two  plain- 
tiffs from  one  and  the  same  act  of  defendant 
in  polluting  a  well,  the  complaint  claimed 
damages  for  one  plaintiff  in  the  sum  of  two 
hundred  dollars  and  for  the  other  in  the  sum 
of  five  hundred  dollars.  It  was  held  that 
there  was  a  misjoinder.  Brownell  v.  Irwin, 
25  Ind.  App.  395,  58  N.  E.  263. 

30.  See  the  terms  of  the  statute,  supra, 
note  16. 

On  the  wide  effect  given  the  enactment 

see  infra.  III,  C,  2,  b,  (m),  (b),  (5). 

31.  See  infra,  note  32  et  seq.;  supra,  note  11. 

[Ill,  C,  2,  b,  (ill),  (b),  (2)] 
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was  a  partial  precedent  for  it  even  in  the  law  courtB,  wliere  Bcveral  plaintiffs  in  actions 
ex  delicto  might  join,  although  not  united  in  intorost,  if  tlioir  damage  was  joint/'' 
But  tlic  precedent  wliich  has  heen  chiefly  followed  by  the  codes  is  the  liberal 
doctrine  of  joinder  that  prevailed  in  courts  of  erjuity.  These  tribunals  liad  no 
hard  and  fast  rule  on  the  subject.''''  Much  was  left  to  the  discretion  of  tlic  court.** 
In  general  a  joinder  was  permitted,  in  tiie  case  of  separate  complainants  having 
separate  interests,  if  they  would  all  be  affected  by  the  decree,"''^  and  under  the 
doctrine  of  forinal  parties  complainants  wbo  were  but  indirectly  affected  might 
join.™  But  even  etpnty  tended  to  refuse  a  joinder  to  complainants  liaving  sepa- 
rate interests,  unless  a  common  ol>ject  was  to  be  secured  in  the  decree."^  The 
historic  provision  of  the  codes  noticed  above,''*  in  permitting  a  joinder  of  plaintiffs 
who  have  "  an  interest  in  the  subject  of  the  action  and  in  obtaining  the  relief 
demanded,"  apparently  adopted,  in  a  more  precise  form,  the  current  doctrine  of 
the  coui'ts  of  equity  and  the  courts  construing  this  enactment  have  repeatedly 
recognized  equity  decisions  in  the  joinder  of  complaints  as  of  high  persuasive 
authority  under  the  code.^" 

(3)  Irs  Permissive  Chakacter.  Unlike  the  rule  of  the  code  in  the  case  of 
plaintiffs  with  a  joint  interest,^^  the  provision  in  question  is  entirely  permissive.^^ 
The  interests  being  several,  the  separate  plaintiffs  may  sue  separately,*^  maintain- 


32.  See  Cory  ton  v.  Lithebye,  2  Saund.  112; 
Weller  v.  Baker,  2  Wils.  C.  P.  414.  The 
facts  in  these  cases  are  given  supra,  note  12. 
That  both  cases  are  available  in  applying  the 
rule  to-day  see  Cloyes  v.  Middlebury  Electric 
Co.,  80  Vt.  109,  66  Atl.  1039,  11  L.  R.  A. 
N.  S.  693. 

33.  Thus  Story  remarks  that  the  general 
rule  in  equity  in  relation  to  the  joinder  of 
complainants  "  does  not  seem  to  be  founded 
on  any  positive  and  uniform  principle ;  and 
therefore  it  does  not  admit  of  being  ex- 
pounded by  the  application  of  any  universal 
theorem,  as  a  test."  Story  Eq.  PI.  §  76c. 
And  see  Goodnight  v.  Goar,  30  Ind.  418; 
Murray  ;;.  Hay,  1  Barb.  Ch.  (N.  Y.)  59,  43 
Am.  Dec.  773. 

34.  Story  Eq.  PI.  §  77. 

35.  See  Equity,  16  Cve.  183. 

36.  See  Equity,  16  Cyc.  193. 

37.  See  the  discussion  of  the  equity  rule 
in  Cadigan  v.  Brown,  120  Mass.  493  (joinder 
permitted)  ;  Ballou  v.  Hopkinton,  4  Gray 
(Mass.)  324  (joinder  permitted)  ;  Scofield  v. 
Lansing,  17  Mich.  437  (illustrating  the  flex- 
ible nature  of  the  equity  rule)  ;  Kerr  v. 
Lansing,  17  Mich.  34  (joinder  refused  in 
equity,  notwithstanding  "  a  similitude  of 
grievances")  ;  Marselis  r.  Morris  Canal,  etc., 
Co.,  1  N.  J.  Eq.  31  (refusing  the  joinder)  ; 
Murray  v.  Hay,  1  Barb.  Ch.  (N.  Y.)  59,  43 
Am.  Dec.  773  (discussing  the  doctrine  gen- 
erally and  permitting  the  joinder,  because 
the  relief  souglit  was  tlie  same  as  to  all  the 
complainants)  ;  Cumberland  Valley  R.  Co.'s 
Appeal,  62  Pa.  St.  218  (discussing  the  doc- 
trine generally  and  permitting  the  joinder). 

38.  See  supra,  III,  C,  1,  text  and  note  16. 

39.  The  two  features  of  the  code  provision, 
its  community  of  interest  in  tlie  subject  of 
the  action  and  in  the  relief  demanded,  are 
both  apparent  in  the  tost  which  Chief  Justice 
Shaw  applies,  under  the  rules  of  equity,  in 
Ballou  V.  Hopkinton,  4  Gray  (Mass.)  324, 
328,  where  he  says:  "Although  the  plain- 
tiffs are  several  owners  of  separate  and  dis- 

[III.  C,  2.  b,  (III),  (b),  (2)] 


tinct  mills,  injured  by  the  alleged  stoppage, 
diversion  and  waste  of  the  water  of  Mill 
River,  and  to  recover  damages  for  which 
each  owner  must  bring  his  several  action  at 
law  to  obtain  a  remedy  for  his  particular  in- 
jury, yet  they  have  a  joint  and  common  right 
in  the  natural  flow  of  the  stream,  and  in 
the  reservoir  by  which  its  power  is  increased^ 
and  a  joint  interest  in  the  remedy,  which 
equity  alone  can  afi'ord." 

40.  Home  Ins.  Co.  v.  Gilman,  112  Ind.  7, 
9,  13  N.  E.  118,  where  the  court,  per 
Mitchell,  J.,  remarks  that  the  effect  of  the 
provisions  in  the  code  "  is,  substantially,  to 
adopt  the  equitable  rules  of  the  chancery 
courts  in  regard  to  these  subjects  [the  joinder 
of  parties],  and  they  require  the  application 
of  those  rules  to  each  case  as  it  arises, 
whether  it  be  of  a  legal  or  equitable  char- 
acter." And  see  Goodnight  v.  Goar,  30  Ind. 
418  (holding  that  as  plaintifi's  could  not 
formerly  have  joined  in  chancery,  they  could 
not  properly  join  under  the  code)  ;  Trompen 
V.  Yates,  6'6  Nebr.  525,  530,  92  N.  647 
(where  it  is  said:  "The  truth  seems  to  be 
that  the  equity  practice  of  taking  into  the 
action  everybody  who  claims  an  interest  in 
its  subject-matter,  was  the  object  aimed  at 
in  these  Code  provisions,  and  this  court  seems 
to  have  carried  them  out  according  to  their 
letter  and  spirit");  Gray  v.  Rothschild,  48 
Hun  (N.  Y.)  596,  1  N.  Y.  Suppl.  299,  14 
N.  Y.  Civ.  Proc.  320  [affirmed  in  112  N.  Y. 
668,  19  N.  E.  847] ;  Loomis  v.  Brown,  16 
Barb.  (N.  Y.)  325. 

41.  See  supra,  III,  C,  2,  a. 

42.  See  the  language  of  the  statute  supra, 
note  16.  In  one  or  two  states,  however,  the 
enactment  has  been  changed  so  as  to  read 
"  shall  be  joined,"  etc.  See  Burns  Rev.  St. 
Ind.  (1908)  §  263.  This  change,  however,  is 
apparently  without  effect  on  the  permissive 
nature  of  the  provision. 

43.  Kaukauna  Water-Power  Co.  r.  Green 
Bay,  etc.,  Canal  Co.,  75  Wis.  385,  44  N.  W. 
C38. 
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ing  separate  actions,  or  tliey  all  may  join,*^  in  one  action  or  some  may  sue  without 
joining  the  others  in  the  action/^ 

(4)  Test  of  Peemission.  'Under  the  terms  of  the  enactment,  and  as  construed 
by  most  courts,  the  test  of  the  statutory  permission  for  the  joinder  of  plaintiffs  is 
twofold ;  plaintiffs  must  all  have  an  interest  botli  in  the  subject  of  the  action  and 
in  the  relief  demanded.*^  The  rule  is  a  rule  of  convenience,  and  the  tests  which 
it  requires  are  those  dictated  by  practical  convenience  in  the  trial  of  cases.*'' 

(5)  Extent  of  Permissive  Joinder  —  (a)  In  General.  Although  the  joinder 
of  separate  plaintiffs  having  separate  interests  is  an  exception  to  the  rule,*^  and 
notwithstanding  the  specific  limitations  indicated  above,*^  the  permissive  joinder 
under  the  codes  has  a  very  wide  range  of  application. 

(b)  Includes  Both  Legal  and  Equitable  Causes.  Less  flexible  than  the  equity 
doctrine  of  joinder,^"  the  code  provision,  on  the  other  hand,  reaches  somewhat 
further.  Under  the  principle  of  the  one  form  of  action,  the  permission  of  the 
statute  applies,  in  most  states,  not  only  to  actions  which  were  formerly  classed  as 
"  equitable,"  but  also  to  actions  which  were  formerly  classed  as  "  legal,"  includ- 
ing those  for  the  recovery  of  money  only  or  for  specific  property .^^  On  principle 
it  is  clear  that  the  rule  in  code  states  is  free  from  the  limitation  which  some 
courts  of  equity  have  insisted  upon,  namely,  that  community  of  interest  in  both 
subject  of  action  and  relief  demanded  will  not  suffice  unless  the  questions  involved 
are  of  equitable  cognizance.^^ 

(c)  Includes  Interests  op  Different  Degrees  and  Kinds  —  aa.  In  General.  At 
common  law  it  was  essential  that  those  who  appeared  on  the  record  as  plaintiffs 
should  have  an  interest  in  the  whole  of  the  recovery,  so  that  a  judgment  in 


44.  Younkin  v.  Milwaukee  Light,  etc.,  Co., 
112  Wis.  15,  87  N.  VV.  861.  And  cases  cited 
infra,  note  45. 

45.  Grand  Rapids  Water-Power  Co.  v. 
Bensley,  75  Wis.  399,  44  N.  W.  640,  where 
in  an  action  by  riparian  owners  to  enjoin  de- 
fendants from  taking  water  from  the  river 
for  the  use  of  a  mill  it  appeared  on  the  face 
of  the  complaint  "  that  there  are  other  per- 
sons interested  in  the  relief  sought  who  are 
not  joined  as  plaintiffs  or  defendants."  De- 
fendant demurred  for  defect  of  parties,  and  it 
was  held  that  the  demurrer  was  properly 
overruled.  See  also  Lamar  v.  Croft,  73  S.  C. 
407,  53  S.  E.  540. 

46.  See  the  terms  of  the  statute  supra, 
note  16;  and  the  previous  topic. 

47.  Its  underlying  reason  is  that  which  lay 
at  the  foundation  of  the  equity  doctrine  of 
multifariousness,  "  the  inconvenience  of  mix- 
ing up  distinct  matters,  which  may  require 
very  different  proceedings  or  decrees  by  the 
court,  and  embarrass  the  defendant  in  equity 
in  his  proper  defence  against  each."  Story 
Eq.  PI.  §  280.  And  see  Cumberland  Valley 
R.  Co.'s  Appeal,  62  Pa.  St.  218,  228,  where, 
on  a  question  of  the  joinder  of  complainants, 
Thompson,  C.  J.,  remarked:  "A  bill  is  not 
to  be  treated  as  multifarious  because  it  joins 
the  causes  of  complaint  growing  out  of  the 
same  transaction,  when  all  the  defendants 
are  interested  in  the  same  right,  and  where 
the  relief  sought  is  of  the  same  general 
nature.  The  best  authorities  concur  in  the 
test,  that  the  reason  a  bill  is  multifarious 
is  in  consequence  of  the  joinder  of  distinct, 
independent  and  separate  causes  of  complaint 
requiring  different  defences  and  different  de- 
crees." This  reason  loses  nothing  of  its  force 


when  the  equity  rule  of  joinder  is  extended 
by  the  codes  to  cases  involving  jury  trials. 
Gray  v.  Rothschild,  48  Hun  (N.  Y.)  596,  600, 
1  N.  Y.  Suppl.  299,  14  N.  Y.  Civ.  Proc.  320 
[affirmed  in  112  N.  Y.  668,  19  N.  E.  847], 
where  Daniels,  J.,  remarked :  "  In  all  the 
cases  containing  any  reference  whatever  to 
separate  and  distinct  claims  for  damages,  the 
decisions  have  been  guarded  by  the  conclusion 
previously  stated,  that  a  joint  action  by  sev- 
eral and  distinct  parties  claiming  several  and 
distinct  damages,  cannot  be  maintained.  Any 
other  rule  would  be  attended  with  so  much 
perplexity,  intricacy  and  confusion  at  the 
trial,  as  to  render  the  jury  before  which  the 
action  must  necessarily  be  tried  next  to  in- 
capable of  deciding  and  disposing  of  it." 

48.  Hynes  v.  Farmers'  L.  &  T.  Co.,  9  N.  Y. 
Suppl.  260.    And  supra.  III,  C,  2,  b,  (i). 

49.  See  supra,  111,  G,  2,  h,  (iii). 

50.  See  supra,  note  33. 

51.  Central  City  First  Nat.  Bank  v.  Hum- 
mel, 14  Colo.  259,  23  Pac.  986,  20  Am.  St. 
Rep.  257,  8  L.  R.  A.  788;  Home  Ins.  Co. 
Gilman,  112  Ind.  7,  13  N.  E.  118;  Trompen 
V.  Yates,  66  Nebr.  525,  92  N.  W.  647;  Earle 
V.  Burch,  21  Nebr.  702,  33  N.  W.  254;  Loomis 
V.  Brown,  16  Barb.  (N.  Y.)  325;  Schiffer  v. 
Eau  Claire,  51  Wis.  385,  8  N.  W.  253. 

Contra,  in  Oregon,  where  the  code  in  terms 
authorizes  this  permission  only  in  equitable 
actions.    See  Oreg.  St.  §  380. 

52.  See  Tribette  v.  Illinois  Cent.  R.  Co., 
70  Miss.  182,  12  So.  32,  35  Am.  St.  Rep.  642. 
19  L.  R.  A.  660. 

In  equity  pleading  for  a  discussion  of  the 
question  see  Cloves  v.  Middlebury  Electric  Co., 
80  Vt.  109,  66  Atl.  1039,  11  L.  R.  A.  N.  S. 
693. 
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solido  could  he  rendered  in  favor  of  all  the  plaintiffs.'''    IJut  in  tlie  one  form  of 

action  re([uii'ed  hy  the  codcB  and  under  thuir  elastic  judgment,  it  in  not  esBcntial 
that  the  interests  of  tlie  separate  plaintill's  should  he  of  the  same  degree,''*  or  of 
one  kind.'''  It  is  sufficient  if  all  the  plaintilfs  have  some  common  interest  in 
respect  to  the  suhject-matter  of  the  suit  and  each  is  interested  in  the  same  relief 
asked  hy  the  other  or  some  part  of  it."'* 

Ijh.  Lef/al  and  EquiUible  PlainUjf's  in  One  Action.  Under  the  general  principle 
noticed  above  it  is  well  established  in  code  pleading  that  a  plaintiff  vested  with 
tlie  full  legal  title,  although  able  to  assert  the  entire  claim  in  his  own  name,"  may 
join  the  beneficial  owner  with  him  as  plaintiff.'^ 


53.  Dicey  Parties  11,  104,  380;  Chitty  PI. 
9,  10-12;  Home  Ins.  Co.  v.  Gilman,  112  Ind. 
7,  13  N.  E.  118. 

54.  Fairbanks  v.  San  Francisco,  etc.,  R. 
Co.,  115  Cal.  579,  47  Pac.  450,  holding  that 
the  owner  of  a  building  and  an  insurance 
company  which  has  paid  a  loss  on  the  build- 
ing may  join  in  an  action  against  one  who 
negligently  set  fire  to  the  building,  although 
the  two  plaintiff's  sue  to  recover  not  only  the 
value  of  the  building  in  excess  of  the  in- 
surance but  the  damage  to  the  owner's  busi- 
ness proximately  caused  by  defendant's  negli- 
gence. 

55.  Central  City  First  Nat.  Bank  v.  Hum- 
mel, 14  Colo.  259,  275,  23  Pac.  986,  20  Am. 
St.  Kep.  257,  8  L.  R.  A.  788  (where  the  court 
adopts  the  language  of  Professor  Pomeroy 
(Remedies  and  Remedial  Rights,  §  199)  : 
"  The  extent  of  the  interest  is  not  the  cri- 
terion, nor  the  source,  nor  origin.  If  the  per- 
sons have  any  interest  —  whether  complete 
or  partial,  vi^hether  absolute  or  contingent, 
whether  resulting  from  a  common  share  in 
the  proceeds  of  the  suit  or  arising  from  the 
stipulations  of  the  agreement  —  the  language 
applies,  without  any  limitation  or  exception, 
and  without  any  distinction  suggested  be- 
tween actions  which  are  equitable  and  those 
which  are  legal  ")  ;  Loomis  v.  Brown,  16  Barb. 
(N.  Y.)  325,  332  (where  it  was  said:  "  It  is 
not  said  to  be  a  joint  or  an  equal  or  even 
a  common  interest,  but  simply  an  interest  in 
the  subject  of  the  action,  with  the  view  of 
doing  full  justice  and  settling  the  rights  of 
all  parties  in  interest,  in  one  suit").  And 
see  Strobel  v.  Kerr  Salt  Co.,  164  N.  Y.  303, 
58  N.  E.  142,  79  Am.  St.  Rep.  643,  51  L.  R.  A. 
687;  Cloves  v.  Middlebury  Electric  Co.,  80 
Vt.  109,  66  Atl.  1039,  11  L.  R.  A.  N.  S.  693. 

56.  California. —  Fairbanks  v.  San  Fran- 
cisco, etc.,  R.  Co.,  115  Cal.  579,  47  Pac.  450; 
Salisbury  v.  Shirley,  66  Cal.  223.  5  Pac.  104; 
Daley  i'.  Cunningham,  60  Cal.  530. 

Colorado. —  United  Coal  Co.  v.  Canon  City 
Coal  Co.,  24  Colo.  116,  48  Pac.  1045. 

Indiana. —  Chicago,  etc.,  R.  Co.  V.  Kenney, 
159  Ind.  72,  62  N.  E.  26;  Mcintosh  v.  Zaring, 
150  Ind.  301,  49  N.  E.  164;  Carmien  v.  Cor- 
nell, 148  Ind.  83,  47  N.  E.  216;  Armstrong  v. 
Dunn,  143  Ind.  433,  41  N.  E.  540;  Elliott  v. 
Pontius,  136  Ind.  041,  35  N.  E.  562,  36  N.  E. 
421  :  Mt.  Vernon  First  Nat.  Bank  v.  Sarlis, 
129  Ind.  201,  28  N.  E.  434,  28  Am.  St.  Rep. 
185,  13  L.  R.  A.  481;  Home  Ins.  Co.  v.  Gil- 
man,  112  Ind.  7,  13  N.  E.  118;  Larson  v. 
Grooselicl,  98  ind.  160;  Tate  v.  Ohio,  etc.,  R. 
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Co.,  10  Ind.  174,  71  Am.  Dec.  309;  American 
Plate  Glass  Co.  v.  Nicoson,  34  Ind.  App.  643, 
73  N.  E.  625. 

Iowa. —  iVlcMurray  v.  Van  Gilder,  56  Iowa 
605,  9  N.  W.  903. 

Kansas. —  Hays  v.  Farwell,  53  Kan.  78,  35 
Pac.  794. 

Kentucky. —  Dean  v.  English,  18  B.  Men. 
132. 

Minnesota. —  Grant  v.  Schmidt,  22  Minn.  1. 

New  York. —  Strobel  v.  Kerr  Salt  Co.,  164 
N.  Y.  .303,  58  N.  E.  142,  51  L.  R.  A.  687; 
Cassidy  v.  Sauer,  114  N.  Y.  App.  Div.  673, 
99  N.  Y.  Suppl.  1026  [affirmed  in  187  N.  Y. 
540,  80  N.  E.  625]  ;  Gillespie  v.  Forrest,  18 
Hun  110;  Peck  v.  Richardson,  12  Misc.  310, 
33  N.  Y.  Suppl.  1107;  Union  Ins.  Co.  v.  Cen- 
tral Trust  Co.,  13  N.  Y.  Suppl.  17;  Tuers  v. 
Tuers,  16  Abb.  N.  Cas.  464. 

Oregon. —  Firemen's  Ins.  Co.  v.  Oregon  R. 
Co.,  45  Oreg.  53,  76  Pac.  1075,  67  L.  R.  A. 
161. 

South  Carolina. —  Wagner  v.  Sanders,  49 
S.  C.  192,  27  S.  E.  68. 

Texas. —  St.  Louis  Southwestern  R.  Co.  v. 
Miller,  27  Tex.  Civ.  App.  344,  66  S.  W.  139. 

Vermont. —  Cloyes  v.  Middlebury  Electric 
Co.,  80  Vt.  109,  66  Atl.  1039,  11  L.  R.  A. 
N.  S.  693.  This  case  considers  the  question 
as  a  case  in  equity  pleading,  but  follows  the 
principles  recognized  under  the  codes. 

United  States. —  Eddy  v.  Lafayette,  49  Fed. 
807,  1  C.  C.  A.  441. 

England. —  See  Stroud  v.  Lawson,  [1898] 
2  Q.  B.  44,  52,  67  L.  J.  Q.  B.  718,  78  L.  T. 
Rep.  N.  S.  729,  46  Wkly.  Rep.  626  (applying 
the  English  statutory  rule  of  joinder,  and 
holding  it  necessary  for  a  joinder  that  the 
right  to  relief  alleged  to  exist  in  each  plain- 
tiff should  be  in  respect  of  or  arise  out  of  the 
same  transaction,  and  also  that  there  should 
be  a  common  question  of  fact  or  law")  ; 
Walters  v.  Green,  [1899]  2  Ch.  696,  702,  63 
J.  P.  742,  68  L.  J.  Ch.  730,  81  L.  T.  Rep.  N.  S. 
151,  48  Wkly.  Rep.  23;  Ellis  v.  Bedford, 
[1899]  1  Ch.  494,  68  L.  J.  Ch.  289,  80  L.  T. 
Rep.  N.  S.  332,  47  Wkly.  Rep.  385. 

57.  See  supra,  I,  B,  2,  e,  (iii),  (d),  (4),  (b). 

58.  Hecker  v.  Cook,  20  Colo.  App.  282,  78 
Pac.  311  ("The  trustee  may,  at  his  option, 
sue  in  his  ovra  name,  or  may  join  his  cestui 
que  trust");  Wright  v.  Tinsley,  30  Minn. 
389;  Hawke  v.  Banning,  3  Minn.  67  (remark 
of  the  court  that  the  joinder  here  was  neces- 
sary is  open  to  question)  ;  Cassidv  v.  Sauer, 
114  N.  Y.  App.  Div.  673,  99  N.  Y.  Suppl.  1026 
[affwmed  in  187  N.  Y.  540,  80  N.  E.  625]. 
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CC.  Plaintiffs  With  Several  and  Distinct  Ownerships.  That  several  persons  have  each 
a  separate  and  distinct  ownership,  with  no  property  interests  in  common,  will  not 
necessarily  prevent  their  joining  in  one  action  ;  they  may  still  have  the  requisite 
community  of  interest  in  the  subject  of  action  and  in  the  relief  demanded.^^ 
This  community  of  interest  has  been  often  recognized  in  joint  actions  by  differ- 
ent owners  of  distinct  tracts  of  land,  to  abate  or  enjoin  a  nuisance  which  affects 
thetn  all,  whether  in  the  same  degree  or  in  different  degrees,^"  as  in  an  action  by 
different  owners  of  distinct  parcels  of  riparian  land,  to  restrain  a  defendant  from 
diverting  or  polluting  the  water,  or  flooding  the  lands  or  in  an  action  by 
owners  of  separate  and  distinct  tenements  to  enjoin  the  construction,  in  their 
common  locality,  of  a  wooden  building,  contrary  to  an  ordinance  establishing 
fire  limits  or  in  an  actron  by  the  owners  of  lots  of  various  widths  and  locations 
abutting  on  a  street,  to  enjoin  the  unlawful  construction  or  operation  of  a  railway 
along  this  street ;  or  in  a  similar  action  when  the  track  has  been  unlawfully  or 
improperly  constructed,  to  require  its  removal,  or  its  alteration.^  It  is  evident 
that  the  underlying  principle  in  all  these  cases  has  a  wider  application.  In  gen- 
eral, it  applies  whenever  separate  owners  of  distinct  property  rights  have,  in  the 
circumstances  of  a  given  case,  a  common  intei-est  that  will  be  fully  protected  by 
a  decree  in  favor  of  one  or  all.^^  Throughout  its  applications,  the  doctrine  of  the 
codes  on  this  point  is  a  very  complete  survival  of  the  equitable  doctrine  as  to  the 
joinder  of  complainants.^^ 

(c)  Community  and  Severalty  of  Interest.  The  decisions  which  permit  and 
those  which  deny  the  joinder  of  plaintiffs  often  turn  on  states  of  fact  which  have 
much  in  common.^^    The  same  case,  and  especially  under  the  codes,  may  call  for 


Compare  Opper  v.  Hirsh,  33  Misc.  (N.  Y.) 
560,  68  N.  Y.  Suppl.  879. 

59.  See  the  cases  cited  infra,  note  60  et  seq. 

60.  Younkin  v.  Milwaukee  Light,  etc.,  Co., 
112  Wis.  15,  20,  87  N.  W.  861,  where  it  is 
said:  "It  is  well  settled  in  this  state  that, 
'  where  the  erection  of  a  nuisance  will  cause 
private  and  special  damage  to  each  of  several 
persons,  they  have  a  common  right  to  prevent 
its  erection,  and  may  join  as  complainants 
in  a  bill  for  that  purpose.'  " 

61.  Strobel  v.  Kerr  Salt  Co.,  164  N.  Y. 
303,  58  N.  E.  142,  51  L.  R.  A.  687.  The 
action  was  by  fourteen  plaintiffs  ovming  vari- 
ous mills  on  a  certain  stream.  Foreman  v. 
Boyle,  88  Cal.  290,  26  Pac.  94.  And  see  under 
equity  pleading  Turner  v.  Hart,  71  Mich.  128, 
38  N.  W.  890,  15  Am.  St.  Eep.  243;  Lonsdale 
Co.  V.  Woonsocket,  21  R.  I.  498,  44  Atl.  929; 
Cloyes  V.  Middlebury  Electric  Co.,  80  Vt. 
109,  66  Atl.  1039,  11  L.  R.  A.  N.  S.  693. 

62.  Mt.  Vernon  First  Nat.  Bank  v.  Sarlls, 
129  Ind.  201,  204,  28  N.  E.  434,  28  Am.  St. 
Eep.  185,  13  L.  R.  A.  481,  where  it  is  said: 
"  There  is  no  misjoinder  of  parties  plaintiff. 
While  the  appellants  are  shown  to  be  the 
owners  of  separate  and  distinct  tenements, 
and  thus  are  not  united  in  interest  with  each 
other,  there  is  one  object  of  common  interest 
among  all  of  them.  They  all  claim  one  gen- 
eral right  to  be  relieved  from  that  which  they 
insist  is  a  nuisance,  and  which  alike  affects 
all  of  them.  Their  common  danger  and  com- 
mon interest  in  the  relief  sought  authorize 
them  to  join  in  the  action." 

63.  Atchison  St.  R.  Co.  v.  Nave,  38  Kan. 
744,  17  Pac.  587,  5  Am.  St.  Rep.  800;  Younkin 
V.  Milwaukee  Light,  etc.,  Co.,  112  Wis.  15, 
87  N.  W.  861;  Hart  v.  Buckner,  54  Fed.  925, 


5  C.  C.  A.  1.  And  see  in  equity  pleading 
Rafferty  t\  Central  Traction  Co.,  147  Pa.  St. 
579,  23  Atl.  884,  30  Am.  St.  Rep.  763. 

64.  Tate  v.  Ohio,  etc.,  R.  Co.,  10  Ind.  174, 
71  Am.  Dec.  309';  Younkin  v.  Milwaukee 
Light,  etc.,  Co.,  112  Wis.  15,  87  N.  W.  861. 

65.  "  Generally,  when  several  persons  have 
a  common  interest  in  the  subject  matter  of 
the  bill,  and  a  right  to  ask  for  the  same 
remedy  against  the  defendant,  they  may  prop- 
erly be  joined  as  plaintiffs."  Cadigan  v. 
Brown,  120  Mass.  493,  494,  per  Morton,  J. 
T  and  H,  the  separate  owners  of  two  mineral 
springs,  situated  some  distance  apart,  had 
each  used  for  many  years,  without  objection 
from  the  other,  a  certain  appropriate  trade- 
mark to  designate  the  water  of  these  springs. 
It  was  held  that  T  and  H  may  unite  in  an 
action  to  enjoin  a  third  person  from  using 
this  trade-mark.  Northcutt  v.  Turney,  101 
Ky.  314,  41  S.  W.  21,  19  Ky.  L.  Rep.  483. 
So,  where  the  several  owners  of  distinct  tracts 
of  land  contract  with  a  third  person  for  the 
removal  by  the  latter  of  certain  timber  from 
the  lands,  the  owners  may  join  in  an  action 
to  restrain  the  removal  of  timber  not  em- 
braced in  the  contract.  Elliott  v.  Bloyd,  40 
Oreg.  326,  67  Pac.  202. 

66.  Such  equity  decisions  as  the  following 
are  well  in  point  in  code  states.  Cadigan 
V.  Brown,  120  Mass.  493;  Turner  v.  Hart,  71 
Mich.  128,  38  N.  W.  890,  15  Am.  St.  Rep. 
243;  Rafferty  v.  Central  Traction  Co.,  147  Pa. 
St.  579,  23  Atl.  884,  30  Am.  St.  Rep.  763; 
Lonsdale  Co.  v.  Woonsocket,  21  R.  I.  498,  44 
Atl.  929;  Cloyes  v.  Middlebury  Electric  Co., 
80  Vt.  109,  66  Atl.  1039,  11  L.  R.  A.  N.  S.  693. 

67.  Story  Eq.  PI.  §§  207,  207a.  And  cases 
cited  infra,  note  68  et  seq. 
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a  direct  decision  on  both  sides  of  the  doctrine/'^  The  characteristic  difference  18 
found,  not  in  the  existence  of  a  coininoii  occurrence,  ljut  in  t)je  existence  of  the 
connnunity  of  interest,  already  noticed.''''  Altliougli  several  owners  of  separate 
tracts  cannot  join  to  recover  their  individual  damages  caused  by  a  nuisance 
created  by  one  and  the  same  act  of  defendant,™  yet  tliey  may  join  to  abate  the 
nuisance.''^  Several  plaintilfs  may  not  join  to  recover  tlieir  individual  damages 
arising  from  one  conspiracy  on  the  part  of  defendarits but  these  plaintiffs  may 
join  to  set  aside  a  release  obtained  from  them  through  the  fiaud  of  defendants.''^ 
A  and  JJ,  entitled  each  to  an  aliquot  part  of  an  ascertained  and  definite  fund  in 
the  hands  of  a  common  debtor,  cannot  join  in  an  action  to  recover  tljeir  respective 
shares;''*  but  they  may  join  in  an  action  for  an  accounting  from  this  debtor.''^ 
Three  persons,  not  partners,  who  have  contracted  witli  defendant,  in  a  written 
instrument  signed  by  them  all,  to  serve  defendant  for  a  sum  certain,  each  to  receive 
one  third  from  defendant,  cannot  join  in  an  action  to  recover  their  respective 
thirds ;  but  they  may  join  to  avoid  a  settlement  ol>tained  from  tliera  through 
the  fraudulent  representation  of  defendant.'"  So,  while  the  separate  ownei's  of 
distinct  personal  properties  cannot  join  in  an  action  against  one  who  has  converted 
the  property,''^  yet  when  the  mortgagees  of  two  chattel  mortgages,  executed,  deliv- 
ered, and  filed  simultaneously  upon  the  same  personal  property,  agree  that  the  liens 
thereof  shall  be  concurrent,  the  mortgagees  may  join  in  an  action  for  the  conversion 
of  the  property.'''* 

IV.  JOINDER  OF  DEFENDANTS.^" 

A.  General  Principles — l.  Joinder  and  Substantive  Obligation.     In  the 

established  doctrine  of  the  common  law,  the  rules  for  the  joinder  of  defendants 
were  cast  in  the  mold  of  the  substantive  obligation  wliich  plaintifi  sought  to 
enforce.  If  that  obligation,  as  defined  by  the  siibstantive  law,  was  several,  the 
common  law  permitted  no  joinder  of  defendants ;  for  there  was  no  entirety  of 
obligation  as  against  the  several  contractors  or  the  several  tort-feasors.  In  all 
such  cases  plaintiff's  claim  against  each  defendant  was  in  the  nature  of  a  separate 


68.  See  Younkin  v.  Milwaukee  Light,  etc., 
Co.,  112  Wis.  15,  87  N.  W.  861.  See  also 
cases  cited  infra,  note  09  et  seq. 

69.  The  difficulty  in  defining  this  com- 
munity of  interest  is  well  illustrated  in  the 
elaborate  discussion  in  Ellis  v.  Bedford, 
[1899]  1  Ch.  494,  503,  514  et  seq.,  519  et  seq., 
521  et  seq.,  68  L.  J.  Ch.  289,  80  L.  T.  Rep. 
N.  S.  332,  47  Wkly.  Rep.  385.  The  facts  were 
as  follows:  Six  plaintiffs,  growers  of  fruit, 
flowers,  vegetables,  roots,  and  herbs,  within 
the  meaning  of  a  statute  regulating  a  cer- 
tain market,  sue  to  enforce  certain  preferen- 
tial rights  to  stands  in  the  market.  And  see 
the  eases  in  the  following  notes. 

70.  Foreman  v.  Boyle,  88  Cal.  290,  26  Pac. 
94;  Brownell  v.  Irwin,  25  Ind.  App.  395,  58 
N.  E.  263;  Grant  v.  Schmidt,  22  Minn.  1; 
Younkin  v.  Milwaukee  Light,  etc.,  Co.,  112 
Wis.  15,  87  N.  W.  861. 

71.  Foreman  v.  Boyle,  88  Cal.  290,  26  Pac. 
94 ;  Grant  v.  Schmidt,  22  Minn.  1 ;  Younkin 
V.  Milwaukee  Light,  etc.,  Co.,  112  Wis.  15, 
87  N.  W.  861. 

72.  Gray  v.  Rothschild,  48  Hun  (N.  Y.) 
590,  1  N.  Y.  Suppl.  299,  14  N.  Y.  Civ.  Proc. 
320  [affirmed  in  112  N.  Y.  608,  19  N.  B. 
847]. 

73.  Smith  V.  Schulting,  14  Hun  (N.  Y.)  52. 

74.  Hubbard  v.  Burrell,  41  Wis.  365; 
Keary  v.  Mutual  Reserve  Fund  Life  Assoc., 
30  Fed.  359;  Story  Eq.  PI.  §  207a. 
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75.  Petree  v.  Lansing,  66  Barb.  (N.  Y.) 
357;  Eldredge  v.  Putnam,  46  Wis.  205,  50 
N.  W.  595. 

So  creditors  may  Join  in  an  action  against 
a  common  debtor,  although  the  debts  are 
several  and  separate,  when  the  complaint 
seeks  to  set  aside  a  fraudulent  mortgage  on 
the  debtor's  property.  Elliott  v.  Pontius,  130 
Ind.  641,  35  N.  E.  562,  36  N.  E.  421.  And 
see  Flanders  v.  Wood,  83  Tex.  277,  18  S.  W. 
572;  Schiffer  v.  Eau  Claire,  51  Wis.  385,  8 
N.  W.  253;  Eddy  v.  Lafayette,  49  Fed.  807, 
1  C.  C.  A.  441. 

76.  Mcintosh  v.  Zaring,  150  Ind.  301,  49 
N.  E.  104. 

77.  Mcintosh  v.  Zaring,  150  Ind.  301,  49 
N.  E.  164. 

78.  Newman  v.  Tymeson,  13  Wis.  172,  80 
Am.  Dee.  735. 

79.  Hays  v.  Farwell,  53  Kan.  78,  35  Pac. 
794;  Welch  v.  Sackett,  12  Wis.  243,  281, 
where  the  reasoning  of  the  court  suggests 
that  the  joinder  is  imperative  rather  than 
permissive. 

80.  In  actions  against  particular  classes 
of  parties  see  cross-references  supra,  p.  8. 

In  particular  actions  or  proceedings  see 
cross-references  supra,  p.  8. 

Cost  of  joint  defendants  see  Costs. 

Dismissal  as  to  co-defendant  see  Dismissal 
AND  Nonsuit. 

Excusing  non-joinder  see  Pleading. 


PARTIES 


[30  Cyc]  121 


claim.^^  If  the  obligation  was  defined  by  the  substantive  law  as  "  joint,"  plaintiff 
might  bring  one  action  against  all  the  living  obligors,  and  in  contract  cases  could 
not  maintain  his  action  in  another  form.^^ 

2.  Entirety  of  Obligation  in  Contracts  and  in  Torts  —  a.  Joinder  in  an  Action 
Ex  Contractu  —  (i)  ly  General.  The  nature  of  a  joint  obligation  in  the  com- 
mon-law theory  of  contracts  was  essentially  different  from  its  nature  in  the  theory 
of  torts,^^  the  result  being  a  marked  difference  in  the  rules  of  joinder  at  com- 
mon law,  according  as  plaintiff  sued  ex  contrac'tu  or  ex  delicto.  Three  distinct 
forms  of  obligation  wex"e  recognized  in  the  common-law  theory  of  contracts,  the 
joint,^*  the  several,^^  and  the  joint  and  severaP^  obligation.^'' 

(ii)  On  Joint  Contract.  If  the  contractual  obligation  was  defined  as  joint, 
it  could  be  treated  in  procedure  only  as  an  entirety ;  plaintiff  was  bound  to  bring 
his  action  against  all  the  living  obligors.^^  If  any  joint  contractor  was  dead,  the 
action  lay  only  against  the  survivor  or  survivors.^^ 

(ill)  On  Several  Contract.  If  the  obligation  was  defined  as  several,  there 
could  be  no  action  against  the  obligors,  or  any  of  them,  collectively,  but  plaintiff 
must  proceed  as  if  he  had  a  separate  claim  against  each.^" 

(iv)  On  Joint  and  Several  Contract.  If  the  obligation  was  defined  as 
"  joint  and  several,"  the  rules  of  joinder  treated  it  accordingly.  Being  jointly 
bound,  the  obligors  could  all  be  sued  collectively;^^  being  severally  bound,  each 
obligor  could  be  sued  separately.^^  But  as  there  was  no  partial  entirety,  there 
could  be  no  joinder  of  a  less  number  than  all.^* 

b.  Joinder  in  an  Action  Ex  Delicto  —  (i)  In  General.  The  entirety  of  obli- 
gation wliich  existed  in  the  law  of  contracts  was  not  recognized  in  torts.  The 
tort  might  be  joint  or  several,^^  but  the  joint  tort  was  very  different  from  the 
joint  contract. 


Diversity  of  citizenship  as  ground  for  re- 
moval of  cause  see  Removal  of  Causes. 

Joint  or  separate  answers  or  pleas  of  co- 
defendants  see  Pleading. 

81.  And  "  nobody  would  ever  have  dreamt 
of  joining  in  the  same  action  two  defendants 
against  whom  he  made  separate  claims  for 
damages."  Sadler  v.  Great  Western  R.  Co., 
[1896]  A.  C.  450,  455,  65  L.  J.  Q.  B.  462,  74 
L.  T.  Rep.  N.  S.  561,  45  Wkly.  Rep.  51,  per 
Lord  Herschell. 

82.  Gould  PI.  c.  4.  See  infra,  IV,  A,  2, 
a;  IV,  A,  2,  b. 

83.  Dicey  Parties  431  et  seq.  See  also 
subtopics  which  immediately  follow. 

84.  See  infra,  IV,  A,  2,  a,  (n). 

85.  See  infra,  IV,  A,  2,  a,  (ill). 

86.  See  infra,  IV,  A,  2,  a,  (iv). 
'87.  See  Contracts,  9  Cyc.  651. 

88.  Page  v.  Brant,  18  111.  37;  Munn  v. 
Havnes  46  Mich.  140,  9  N.  W.  136;  Higdon 
V.  Gardner,  2  Ohio  Cir.  Ct.  340,  1  Ohio  Cir. 
Dec.  519;  McCall  v.  Price,  1  McCord  (S.  C.) 
82,  even  though  one  of  the  joint  contractors 
be  out  of  the  state  and  it  be  so  alleged  in 
the  declaration  of  the  answer  returned  non 
est  inventus  as  to  him.  See  Contracts,  9 
Cyc.  652  et  seq.,  702  et  seq. 

Exceptions. —  But  the  rule  was  subject  to 
a  number  of  exceptions,  as  that  the  omitted 
co-contractor  was  a  bankrupt,  or  resident  out 
of  the  jurisdiction,  or  the  dormant  partner 
of  the  other  defendants,  or  an  infant,  or  a 
married  woman.  Dicey  Parties  231,  233.  And 
see  Contracts,  9  Cyc.  655,  705;  Husband 
and  Wife,  21  Cyc.  1119;  Infants,  22  Cyc. 
503;  Paetnebbhip,  post,  p.  560  et  seq. 


89.  "  For  joint  liabilities  survive  entire, 
against  survivors,  as  do  joint  rights  in  their 
favor.  And  therefore,  the  personal  repre- 
sentative of  the  deceased  party  is  not  liable 
at  law,  either  as  a  co-defendant  with  the 
survivor,  or  in  a  separate  action."  Gould  PI. 
c.  4,  §  69.  See  Contracts,  9  Cyc.  652  et  seq., 
702  et  seq. 

90.  "  Where  the  covenant  or  promise  is  so 
framed  that  it  does  not  confer  upon  the  plain- 
tiff a  remedy  against  the  contractors  jointly, 
but  each  'is  only  separately  responsible  for 
his  own  act,  it  is  essential  to  sue  them  dis- 
tinctly." Chitty  PI.  50.  And  see  Contracts, 
9  Cyc.  652. 

91.  Although  obligees  have  no  joint  and 
several  right,  obligors  may  have  a  joint  and 
several  obligation.  See  Contkacts,  9  Cyc. 
652. 

92.  Dicey  Parties  234.  See  Contracts,  9 
Cyc.  652  et  seq.,  702  et  seq. 

93.  "  For  the  liability,  considered  as  sev- 
eral, is  virtually  the  same  as  if  it  had  been 
created  by  two  several  and  distinct  contracts 
for  the  performance  of  one  and  the  same  duty. 
The  plaintiff  is  ultimately  entitled,  however, 
to  only  one  satisfaction  in  the  whole."  Gould 
PI.  c.  4,  §  69.  See  Contkacts,  9  Cyc.  652 
et  seq.,  702  et  seq. 

94.  "  The  plaintiff  must  treat  the  contract 
as  altogether  joint,  or  altogether  several,  an 
action  partly  joint  and  partly  several,  quoad 
the  parties  liable,  being  unknown  in  the  law." 
Gould  PI.  c.  4,  §  70.  And  see  Chitty  PI.  51 ; 
Contracts,  9  Cyc.  657. 

95.  See  infra,  IV,  A,  2,  b,  (ii). 

96.  See  infra,  IV,  A,  2,  b,  (iii). 
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(ii)  On  a  Joint  Tout.  If  the  tort  wan  classed  as  joirxt,'"'  plaintiff  Lad  the 
option  of  joining  all  tlic  tort-feasors  in  an  action,"*'  but  he  was  not  Ijound  to  join 
them.""  Neither  was  he  bound  to  treat  the  obligation  as  "joint  and  several"  in 
the  contractual  sense,  and  either  sue  all  jointly  or  proceed  against  them  severally.* 
The  fundamental  rule  of  joinder  in  the  ease  of  a  joint  tort  was  that  plaintiff 
might  join  one,  or  any,  or  all,  of  several  joint  wrong-doers.* 

(m)  On  A  Several  Tort.  Unless  the  tort  as  pleaded  was  a  joint  tort,  in  the 
sense  above  explained,'^  the  tort-feasors,  however  many  and  although  acting 
simultaneously,  could  not  be  joined  in  one  suit.^ 

B.  Special  Features  —  i.  Adverse  Interests  — a.  Rule  at  Common  Law  — 
(i)  Its  Statement.  It  was  a  primary  principle  of  the  coinmori-law  doctrine  of  par- 
ties that  one  person  could  not,  in  one  and  the  same  action,  hold  tlie  position  both  of 
plaintiff  and  defendant.''    The  role  held  not  only  in  the  anomalous  case  of  the  same 


97.  "  The  great  majority  of  wrongs  can  be 
committed  by  two  or  more  persona  jointly, 
and  further,  all  persons  who  aid,  counsel, 
direct,  or  join  in  a  trespass  can  be  sued  to- 
gether. Hence,  every  one  who  takes  part  in 
a  trespass,  e.  g.,  X.,  at  whose  command  Y. 
trespasses  on  A.'s  land,  and  Z.,  who  joins  with 
Y.  in  trespassing,  can  all  be  sued  as  joint 
wrong-doers."  Dicey  Parties  432. 

Illustrations  of  rule  see  Assault  and  Bat- 
tery, 3  Cyc.  1080;  Death,  13  Cyc.  334; 
False  Impbisonment,  19  Cyc.  326;  Libel 
AND  Slander,  25  Cyc.  434;  Malicious  Prose- 
cution, 26  Cyc.  68;  Negligence,  29  Cyc.  665; 
Trespass  ;  Trover  and  Conversion  ;  Waste  : 
and  other  Tort  Titles. 

Nature  of  joint  tort  see  Torts. 

98.  Dicey  Parties  430.  See  also  Negli- 
gence, 29  Cyc.  565. 

99.  Dicey  Parties  431.  See  also  Negli- 
gence, 29  Cyc.  565. 

1.  Dicey  Parties  430.  See  also  Negli- 
gence, 29  Cyc.  565. 

2.  Dicey  Parties,  Rule  98,  which  reads: 
"Every  person  who  joins  in  committing  a 
tort  is  separately  liable  for  it,  and  can  not 
escape  liability  by  showing  that  another  per- 
son is  liable  alsOj  nor  can  one  of  several 
wrong-doers  compel  the  plaintiff  to  sue  him 
together  with  the  persons  with  whom  he  has 
joined  in  committing  the  wrong."  See  also 
the  following  cases : 

Illinois. —  Peoria  v.  Simpson,  110  111.  294, 
51  Am.  Rep.  683. 

Kentucky. —  Hill  v.  Harris,  4  Bush  450; 
Buckles  V.  Lambert,  4  Mete.  330. 

Maine. —  Turner  v.  Whitehouse,  68  Me. 
221. 

Massachusetts. —  Sumner  v.  Tileston,  4 
Pick.  308. 

Minnesota. —  Hurlburt  v.  Schulenburg,  17 
Minn.  22. 

'New  J ersey. —  Stockton  v.  Anderson,  40 
N.  J.  Eq.  486,  4  Atl.  642. 

New  York. —  Holsapple  v.  Rome,  etc.,  R. 
Co.,  86  N.  Y.  275;  Creed  v.  Hartmann,  29 
N.  Y.  591,  86  Am.  Dec.  341;  Orange  County 
Bank  v.  Brown,  3  Wend.  158;  Low  v.  Mum- 
ford,  14  Johns.  426,  7  Am.  Dec.  469. 

North  Carolina.' —  Gudger  v.  Western  North 
Carolina  R.  Co.,  87  N.  C.  325. 

Pennsylvania. —  Carlisle  v.  Brisbane,  113 
Pa.  St.  544,  0  Atl.  372,  57  Am.  Rep.  483; 
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North  Pennsylvania  R.  Co.  v.  Mahoney,  57 
Pa.  St.  187. 

See  37  Cent.  Dig.  tit.  "  Parties,"  §  46. 

Illustrations  of  rule  see  Assault  and  Bat- 
tery, 3  Cyc.  1080;  Death,  13  Cyc.  334; 
False  Imprisonment,  19  Cyc.  326;  Libel 
AND  Slander,  25  Cyc.  434;  Malicious  Peo.s- 
ecution,  26  Cyc.  68;  Negligence,  29  Cyc. 
565;  and  other  Tort  Titles. 

3.  See  supra,  IV,  A,  2,  b,  (ii). 

4.  See  infra,  IV,  B,  3,  c,  (v).  See  also 
■Pugh  V.  Miller,  126  Ind.  189,  25  N.  E.  1040; 
Newbery  v.  Garland,  31  Barb.  (N.  Y.) 
121. 

Illustrations  of  rule  see  Assault  and  Bat- 
tery, 3  Cyc.  1080;  Death,  13  Cyc.  334; 
False  Imprisonment,  19  Cyc.  326;  Libel 
AND  Slander,  25  Cyc.  434;  Malicious 
Prosecution,  26  Cyc.  68;  Negligence,  29 
Cyc.  565;  and  other  Tort  Titles. 

5.  "  It  is  a  first  principle,  that  in  what- 
ever different  capacities  a  person  may  act, 
he  never  can  contract  with  himself,  nor  main- 
tain an  action  against  himself."  Eastman 
V.  Wright,  6  Pick.  (Mass.)  316,  321,  per 
Martin,  J.  See  cases  cited  in  Actions,  1 
Cyc.  644  note  9.  See  also  Byrne  v.  Byrne, 
94  Cal.  576,  29  Pac.  1115,  30  Pac.  196; 
Thomas  v.  Thomas,  3  Litt.  (Ky.)  8;  Saund- 
ers V.  Saunders,  2  Litt.  (Ky.)  314;  Griffith 
V.  Chew,  8  Serg.  &  R.  (Pa.)  17,  11  Am.  Dec. 
556;  Swearingen  v.  Steers,  49  W.  Va.  312, 
38  S.  E.  510;  Holmes  V.  Higgins,  I  B.  &  C. 
74,  2  D.  &  R.  196,  1  L.  J.  K.  B.  0.  S.  47, 
8  E.  C.  L.  33;  Moffatt  v.  Van  MuUigen,  2 
Chit.  539,  18  E.  C.  L.  776;  Bosanquet  v. 
Wray,  2  Marsh.  319,  6  Taunt.  597,  16  Rev. 
Rep.  677,  1  E.  C.  L.  771.  Compare  Oliver  v. 
Oliver,  179  111.  9,  53  N.  E.  304;  Allen  v. 
Gray,  1  T.  B.  Mon.  (Ky.)  98,  99,  where  the 
replication  alleged  that  after  the  action  was 
commenced  and  before  defendants  appeared, 
S,  the  party  appearing  on  both  sides, 
had  died  and  the  action  as  to  him  had  abated. 
It  was  held,  however,  that  the  action  was 
"  erroneous  in  the  origin,"  because  of  the 
presence  of  S  as  both  plaintiff  and  defendant, 
and  that  the  error  was  not  cured  by  the 
replication. 

The  theory  of  the  common  law  on  the 
point  is  clearly  put  by  Henderson,  J.,  in 
Pearson  Nesbit,  12  N.  C.  315,  316,  17  Am. 
Dec.  569,  where  he  says:    "  A  suit  at  law, 
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person  appearing  in  the  same  capacity  as  sole  plaintiff  and  sole  defendant,^  bnt 
even  when  he  was  one  of  several  plaintiffs  or  of  several  defendants/  as  in  the 
claim  of  co- trustees  against  a  fellow  trustee  in  relation  to  the  trust  property,^  or 
in  the  claim  of  a  partner  against  his  firm,^  or  of  a  firm  against  one  of  its  members 
and  other  defendants,^''  or  of  one  firm  against  another  firm  when  each  had  a  com- 
mon member,^^  or  in  an  action  by  one  heir  against  all  the  heirs,  to  revive  a  judg- 
ment owned  by  plaintiff  against  the  common  ancestor  and  subject  the  land  to  it.''^ 
l^or  did  it  affect  the  rule  that  the  appearance  of  the  party  on  one  side  of  the 
record  was  in  a  personal  character  and  on  the  other  in  an  official  character.^^ 

(ii)  Presumption  From  Identity  OF  Name.  The  rule  noticed  above  "  has 
been  recognized  and  enforced  in  a  recent  case  on  a  mere  showing  of  identity  of 
name  between  a  plaintiff  and  one  of  defendants.^^ 


is  a  contest  between  two  parties  in  a  court 
of  justice;  the  one  seeking,  and  the  other 
withholding,  the  thing  in  contest.  The  same 
individual  cannot  be^  at  the  same  time,  both 
the  person  seeking,  and  the  person  withhold- 
ing. For  it  involves  an  absurdity,  that  a 
person  could  seek  from  himself,  or  withhold 
from  himself.  Between  a  corporation  and 
the  individuals  composing  it,  this  identity- 
does  not  exist,  and  the  absurdity  above 
stated  is  avoided;  but  where  the  same  per- 
son is  both  plaintiff  and  defendant,  in  differ- 
ent rights,  as  for  himself  on  the  one  side, 
and  as  executor  on  the  other,  this  absurdity 
is  involved.  When  adversary  rights,  as  cred- 
itor and  executor,  or  debtor  and  executor, 
meet  in  the  same  individual,  the  law  con- 
siders the  contest  as  settled- — at  least  as 
long  as  the  union  exists.  As  soon  therefore, 
as  it  appears  to  the  court,  that  the  same 
individual  is  both  plaintiff  and  defendant,  any 
judgment  entered  up  in  the  cause  is,  to  say  the 
least,  erroneous,  and  should  be  reversed." 

6.  See  cases  cited  mfra,  note  7  et  seq. 

7.  Warren  v.  Stearns,  19  Pick.  (Mass.) 
73;  Sweetland  v.  Porter,  43  W.  Va.  189,  27 
S.  E.  352. 

8.  First  Soe.  Pultney  M.  E.  Church  v. 
Stewart,  27  Barb.  (N.  Y.)  553,  554,  which 
was  an  action  in  the  names  of  the  trustees 
of  a  church  to  recover  possession  of  certain 
Sunday  school  books  taken  from  the  house  of 
worship  by  defendants.  Among  defend- 
ants was  one  of  the  trustees.  It  was  held 
that  a  judgment  for  plaintiff  must  be  re- 
versed, the  court  saying :  "  A  party  can 
have  no  right  of  action  against  himself,  either 
as  debtor  or  tort-feasor." 

9.  Holmes  v.  Higgins,  1  B.  &  C.  74,  2 
D.  &  R.  196,  1  L.  J.  K.  B.  0.  S.  47,  8  E.  C.  L. 
33.  In  this  case  a  number  of  persons  formed 
an  association  and  subscribed  money  for  the 
purpose  of  securing  the  building  of  a  railway. 
P,  one  of  the  subscribers,  was  employed  by 
the  association  as  surveyor,  P  sued  for  his 
services  thus  rendered.  It  was  held  that  the 
subscribers  were  partners  in  the  undertaking, 
and  that  "  it  is  perfectly  clear  that  one  part- 
ner cannot  maintain  an  action  against  his  co- 
partners for  work  and  labor  performed,  and 
money  expended  on  account  of  the  partner- 
ship." And  see  Partnership,  post,  p.  560  et 
seq. 

10.  Sweetland  v.  Porter,  43  W.  Va.  189, 


27  S.  E.  352,  where  the  action  was  in  the 
name  of  the  state  of  West  Virginia  "  for  the 
use  of  L.  A.  Sweetland  and  J.  S.  Sweetland, 
partners  as  Sweetland  Bros.,  against  J.  D. 
Porter,  J.  S.  Sweetland,"  and  others. 

11.  Bosanquet  v.  Wray,  2  Marsh.  319,  6 
Taunt.  597,  16  Rev.  Rep.  677,  1  E.  C.  L.  771, 
where  it  was  said  that  the  partners  in  one 
house  of  trade  cannot  maintain  an  action 
against  the  partners  in  another  house  of  trade, 
of  which  one  of  the  partners  in  plaintiff's 
house  is  also  a  member,  for  transactions 
which  took  place  while  he  was  partner  in  both 
houses.  And  that,  whether  the  action  be 
brought  in  the  lifetime  of  the  common  part- 
ner, or  after  his  decease. 

For  unsuccessful  attempts  to  evade  the 
rule  see  Pennock  v.  Swayne,  6  Watts  &  S. 
(Pa.)  239;  Bank  v.  Mitchell,  8  Yerg.  (Tenn.) 
Ill,  29  Am.  Dec.  104.    Compare  Crosby  v. 
Timolat,  50  Minn.  171,  52  N.  W.  526. 

12.  See  Oliver  v.  Oliver,  179  111.  9,  53 
N.  W.  304. 

13.  McElhanon  v.  McElhanon,  63  111.  457, 
where  P  gave  his  bond  to  H  with  S  as  secu- 
rity. P  became  H's  assignee  in  bankruptcy 
and  as  such  brought  debt  against  himself  and 
S,  and  it  was  held  that  the  action  could  not 
be  maintained.  In  Pearson  v.  Nesbit,  12  N.  C. 
315,  17  Am.  Dec.  569,  P  was  a  member  of  the 
firm  of  Nesbit  &  Co.,  which  brought  an  ac- 
tion against  P  and  another  as  executors  of 
R.  It  was  held  that  a  judgment  in  favor  of 
the  firm  must  be  reversed. 

14.  See  supra,  IV,  B,  1,  a,  (i). 

15.  Sweetland  v.  Porter,  43  W.  Va.  189,  27 
S.  E.  352.  In  an  action  by  a  partnership  one 
of  plaintiffs  was  named  in  the  writ  as  "  J.  S. 
Sweetland,"  and  in  the  declaration  as  "John  S. 
Sweetland  " ;  one  of  defendants  was  named  in 
both  writ  and  declaration  as  "  J.  S.  Sweet- 
land." It  was  held  on  demurrer  to  the  decla- 
ration that  in  the  absence  of  proof  to  the 
contrary  the  presumption  must  be  that  de- 
fendant J.  S.  Sweetland  is  identical  with 
plaintiff  J.  S.  Sweetland.  The  demurrer  was 
accordingly  sustained. 

Contra. —  In  the  earlier  case  of  Wilson  v. 
Benedict,  90  Mo.  208,  213,  2  S.  W.  283,  how- 
ever, it  was  held  that  "  the  rule  that,  from 
identity  of  name  identity  of  person  may  be 
presumed,  has  no  application  to  this  case, 
and  cannot  be  extended  so  far  as  to  uphold 
as  an  inference  that  when  a  plaintiff  sues  a 

[IV,  B,  1,  a.  (ii)] 
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(in)  Ltmith  OF  JiULE.  The  rule  under  consideration  applied  to  actions  on 
joint  obligations ; and  in  these  cases  it  cannot  be  euccessfully  evaded  by  the 
omission  of  ])laintiff'8  name  f'l-om  the  list  of  defendants;  for  under  another  rule 
of  joinder'''  all  joint  obligors  must  be  made  defendants."*  Jiiit  the  rule  could  be 
evaded  w^henever  the  obligation  of  defendants  was  several,  or  joint  and  several." 

b.  Doejtrine  Under  the  Codes — (i)  Statement  of  11  iile.  In  code  pleading, 
as  at  common  law,  the  primary  test  for  the  joinder  of  defendants  is  found  in  the 
existence  of  an  interest  adverse  to  plaintiff.^  But  the  codes,  following  the  lead  of 
equity  procedure,^'  have  modified  this  principle  in  favor  of  the  general  rule  that 
it  is  sufficient  if  all  the  parties  interested  in  the  subject  of  the  action  are  before 
the  court  either  as  plaintiffs  or  defendants.^^ 

(ii)  Defendants  Without  Interests  Adverse  to  Plaintiff — (a)  Joint 
Interests.  In  the  assertion  of  a  joint  interest,  the  codes  expressly  provide  that 
if  the  consent  of  one  who  should  have  been  joined  as  a  plaintiff  cannot  be 
obtained,  he  may  be  made  a  defendant,  the  reason  thereof  being  stated  in  the 
complaint  or  petition.^  It  follows  that  the  rule  in  hand  can  readily  be  evaded  in 
the  class  of  cases  where  it  is  most  frequently  applied,  that  is,  when  tlie  same  per- 
son is  at  once  a  joint  obligor  and  a  joint  obligee.^  But  in  jurisdictions  which 
retain  the  doctrine  of  joint  contracts  in  its  strictness,^  this  rule  of  the  common  law, 


defendant  having  the  same  name  as  that  of 
plaintiff',  that  both  persons  are  one  and  the 
same  person." 

16.  See  illustrations  supra,  preceding  notes. 

17.  See  supra,  IV,  A,  2,  a,  (u). 

18.  Illustration. —  A  promissory  note  read 
thus :  "  On  demand,  for  value  received,  we 
promise  to  pay  D.  C.  Y.  Moore^  or  order, 
two  hundred  fourteen  dollars,  and  seventy- 
five  cents,  with  interest." 

(signed)  D.  C.  Y.  Moore, 
Wm.  J.  Denslow, 
Oliver  Tillotson. 
It  was  held  that  Moore  could  not  sue  Denslow 
and  Tillotson  because  the  obligation  was 
joint;  neither  could  Moore  sue  all  the  joint 
obfigees,  because  of  the  rule  in  question. 
Moore  v.  Denslow,  14  Conn.  235.  P,  B,  and  C 
were  members  of  a  partnership.  After  the 
dissolution  of  the  partnership,  B  and  C  were 
sued  by  creditors  of  the  company  and  re- 
tained P,  who  was  an  attorney,  to  defend  the 
actions.  Tn  the  course  of  making  this  de- 
fense, a  bill  of  costs  was  incurred.  P  now 
sues  B  and  C  to  recover  the  amount  of  this 
bill.  It  was  held  that  the  action  cannot  be 
maintained,  for  P,  as  a  member  of  the  com- 
pany, was  jointly  liable  to  contribute  to 
the  expense  of  the  defense.  Milburn  v. 
Codd,  7  B.  &  C.  419,  1  M.  &  R.  238,  14  E.  C. 
L.  191.  See  also  Paetnership,  post,  p.  560 
et  seq. 

19.  See  the  discussion  of  the  doctrine  in 
Faulkner  v.  Faulkner,  73  Mo.  327,  339,  where 
Sherwood,  C.  J.,  remarked :  "  A  party  bound 
in  a  contract  with  others,  whereby  he  be- 
comes both  obligor  and  obligee,  cannot  main- 
tain on  such  contract  an  action  at  law.  .  .  . 
This  principle,  however,  does  not  apply,  even 
at  common  law,  except  where  the  contract  is 
joint,  and  not  wliere  it  is  (as  are  all  con- 
tracts in  this  State)  both  joint  and  several." 

Illustration. —  A  promissory  note  contained 
these  words:  "On  demand  we  jointly  and 
severally  promise  to  pay  to  William  Pain 

[IV,  B.  1,  a,  (ui)] 


Beecham  and  Richard  Smith,  or  order,  the 
sum  of  1000£,  for  value  received." 

(signed)  Henry  Smith, 
Tilson  Smith, 
Richard  Smith. 
An  action  was  brought  upon  the  note  by 
Beecham  and  Richard  Smith  against  Henry 
Smith,  no  other  defendant  being  joined.  De- 
fendant insisted  that  the  action  could  not  be 
maintained  in  this  form.  The  court  said: 
"  As  a  joint  contract,  this  note  undoubtedly, 
would  not  be  enforceable  at  law.  But  the 
plaintiffs  are  at  liberty  to  sue  on  it  as  a 
several  note  by  any  of  the  makers.  The 
defendant  who  is  so  sued  is  not  at  liberty  to 
claim  to  have  the  note  treated  as  a  joint 
note."  Beecham  v.  Smith,  E.  B.  &  E.  442, 
445,  4  Jur.  N.  S.  1018,  27  L.  J.  Q.  B.  257, 
6  Wkly.  Rep.  627,  96  E.  C.  L.  442. 

20.  Thus  the  general  enactment  in  the 
code  states  declares  that  any  person  may  be 
made  a  defendant  who  has  or  claims  an  in- 
terest in  the  controversy  "  adverse  to  the 
plaintiff."  See  the  statutes  of  states  named 
infra.  And  see  Allen  v.  Miller,  11  Ohio  St. 
374,  378,  where  the  court,  construing  these 
enactments,  remarked :  "  It  seems  to  us, 
that  the  words  '  defendant '  and  '  defendants  ' 
as  employed  in  those  sections  of  the  code  to 
which  reference  has  been  made,  in  so  far  as 
they  affect  the  question  of  jurisdiction,  must 
be  held  to  mean  not  nominal  defendants 
merely,  but  parties  who  have  a  real  and  sub- 
stantial interest  adverse  to  the  plaintiff,  and 
against  whom  substantial  relief  is  sought." 

21.  See  Equity,  16  Cyc.  196. 

22.  See  Davis  v.  Vandiver,  143  Ala.  202, 
38  So.  850.   And  s^e  infra,  IV,  B,  1,  b,  (n). 

23.  See  the  statutes  of  the  states  named 
supra,  p.  36,  note  13. 

24.  As  in  a  claim  by  one  partnership 
against  another,  when  each  has  a  common 
member.    See  Cole  v.  Reynolds,  18  N.  Y.  74. 

25.  See  Willis  v.  Barron,  143  Mo.  450,  45 
S.  W.  289,  65  Am.  St.  Rep.  673. 
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however  technical,  has  "been  recognized  as  still  in  force  under  the  codes,  unless 
the  excepting  provision  is  followed .^^ 

(b)  Plaintiff'' s  Assignor  as  a  Co  -Defendant.  "When  an  assignee  of  a  non- 
negotiable  chose  in  action  sues  in  his  own  name  as  a  real  party  in  interest,^''  the 
general  rule  of  the  codes  is  that  an  assignor  who  has  parted  with  all  his  interest 
should  not  be  made  a  party,  either  as  co-plaintiff  or  as  co-defendant ;  but  a  few 
codes  expressly  require  or  permit  the  assignor,  in  such  a  case,  to  be  joined  as  a 
defendant.^^ 

2.  Responsibility  of  Interest.  It  is  not  a  sufficient  reason  for  joining  a  per- 
son as  a  defendant  that  the  adjudication  of  the  case  at  bar  may  determine  points 
of  law  adversely  to  his  interest.^"  As  a  rule  the  record  must  show  a  responsible 
interest  in  every  defendant.^^ 

3.  Community  of  Responsibility  —  a.  Historie  Principle.  In  order  that  a  plain- 
tiff may  join  two  or  more  persons  as  defendants  in  an  action,  it  is  not  sufficient 
for  him  to  show  a  valid  cause  of  action  against  each  defendant,^^  or  even  to  show  a 
union  of  consequences  from  wrongful  acts  pleaded  as  committed  at  the  same  time  by 
all  defendants, or  to  show  a  liability  in  the  alternative  as  between  two  defendants,^* 


26.  Baron  v.  Lakow,  121  N.  Y.  App.  Div. 
544,  106  N.  Y.  Suppl.  243,  where  the  facts 
were  as  follows :  B,  a  member  of  the  firm  of 
B  &  Co.,  sued  Gr  and  L  for  the  return  of  part- 
nership money  which  G  bad  wrongfully  talien 
and  delivered  to  L.  G  was  the  other  member 
of  the  firm  of  B  &  Co.  He  was  made  a  de- 
fendant but  the  record  showed  no  reason 
why  he  was  not  joined  as  plaintiff.  It  was 
held  that  a  judgment  for  plaintiff  must  be 
reversed. 

27.  See  supra,  I,  B,  2,  e,  (ni). 

28.  Allen  v.  Miller,  11  Ohio  St.  374,  where 
as  collateral  security  for  a  debt,  H  assigned 
to  P  an  account  due  H  from  M.  P  brought 
suit  against  H  and  M,  and  it  was  held  that 
H  had  been  improperly  made  a  defendant  under 
the  code.  And  see  Cole  v.  Merchants'  Bank,  60 
Ind.  350;  Shambaugh  v.  Current,  111  Iowa 
121,  82  N.  W.  497 ;  Allen  v.  Smith,  16  N.  Y. 
415 ;  Grant  v.  Ludlow,  8  Ohio  St.  1 ;  Van 
Home  17.  Watrous,  10  Wash.  525,  39  Pac. 
136;  Gunderson  v.  Thomas,  87  Wis.  406,  58 
N.  W.  750.  See  further  Assignments,  4  Cyc. 
100. 

29.  In  Arkansas  and  in  Kentucky,  if  the 

assignment  is  one  which  is  not  authorized  by 
statute,  the  assignor  must  be  a  party,  plain- 
tiff or  defendant.  Kirby  Dig.  §  6000;  Ky. 
Code,  §  19.  And  see  Collier  v.  Trice,  79  Ark. 
414,  96  S.  W.  174;  Gill  v.  Johnson,  1  Mete. 
(Ky.)  649,  651. 

In  Indiana,  "when  any  action  is  brought 
by  the  assignee  of  a  claim  arising  out  of  a 
contract,  and  not  assigned  by  an  indorsement 
in  writing,  the  assignor  shall  be  made  a  de- 
fendant, to  answer  as  to  the  assignment  or 
his  interest  in  the  subiect  of  the  action." 
Rev.  St.  (1881)  §  276;  "l  Burns  St.  (1908) 
§  277;  Carskaddon  v.  Pine,  154  Ind.  410,  56 
N.  E.  844;  Chicago,  etc.,  R.  Co.  v.  Higgins, 
150  Ind.  329,  50  N.  E.  32.  See  also  Boseker 
V.  Chamberlain,  160  Ind.  114,  66  N.  E.  488; 
Gordon  v.  Carter,  79  Ind.  386,  holding  that  a 
complaint  on  a  written  contract  assigned  in 
writing  but  not  by  indorsement  is  bad  on 
demurrer  for  defect  of  parties  unless  the  as- 
signor is  made  a  defendant. 


30.  See  the  elaborate  discussion  in  Austin 
V.  Cahill,  99  Tex.  172,  88  S.  W.  542,  89  S.  W. 
552.  And  compare  Scott  v.  Donald,  165  U.  S. 
107,  17  S.  Ct.  262,  41  L.  ed.  648. 

31.  Bagwell  v.  Johnson,  116  Ga.  464,  42 
S.  W.  732;  Conklin  v.  Thurston,  18  Ind.  290; 
Stull  V.  Powell,  70  Nebr.  152,  97  N.  W.  249 ; 
Oliver  v.  Jersey  City,  63  N.  J.  L.  634,  44 
Atl.  709,  76  Am.  St.  Rep.  228,  48  L.  R.  A. 
412;  Austin  v.  Cahill,  99  Tex.  172,  88  S.  W. 
542,  89  S.  W.  552;  U.  S.  v.  Pratt  Coal,  etc., 
Co.,  18  Fed.  708. 

32.  Van  Dyke  v.  Van  ~)yke,  120  Ga.  984, 
48  S.  E.  380;  Straus  v.  Hoadley,  23  N.  Y. 
App.  Div.  360,  48  N.  Y.  Suppl.  239;  Lang- 
horne  v.  Richmond  R.  Co.,  91  Va.  369,  22 
S.  E.  159;  Iowa  Lillooet  Gold  Min.  Co.  v. 
Bliss,  144  Fed.  446;  Sadler  v.  Great  Western 
R.  Co.,  [1896]  A.  C.  450,  65  L.  J.  Q.  B.  462, 
74  L.  T.  Rep.  N.  S.  561,  45  Wkly.  Rep.  51. 

33.  Miller  v.  Highland  Ditch  Co.,  87  Cal. 
430,  25  Pac.  550,  22  Am.  St.  Rep.  254 ;  Miller 
V.  Beck,  108  Iowa  575,  79  N.  W.  344;  Swain 
V.  Tennessee  Copper  Co.,  Ill  Tenn.  430,  78 
S.  W.  93,  holding  that  where  two  corpora- 
tions, each  engaged  in  the  reduction  of  copper, 
maintained  plants  in  the  same  neighborliood 
and  each  of  the  plants  contributed  to  the 
pollution  of  the  air  surrounding  tliem,  but 
these  corporations  were  entirely  independent 
of  each  other,  without  any  communication  of 
interest,  concert  of  action,  or  common  design, 
they  could  not  be  joined  in  one  action  for 
damages  thus  caused  to  adjoining  property. 
Compare  West  Muncie  Strawboard  Co.  v. 
Slack,  164  Ind.  21,  72  N.  E.  879;  and  infra, 
this  and  following  sections. 

34.  So  that  if  one  of  two  is  not  liable  the 
other  is.  Kadish  v.  Bullen,  10  111.  App.  566; 
Sanders  v.  Clason,  13  Minn.  379.  In  Lang- 
horne  v.  Richmond  R.  Co.,  91  Va.  369,  376, 
22  S.  B.  159,  P  sued  the  Richmond  R.  Co. 
and  the  Richmond  Railway  and  Electric  Co. 
to  recover  for  an  injury  caused  by  the  former 
company.  The  declaration  alleged  "  consol- 
idation "  of  the  two  companies,  by  virtue  of 
which  the  latter  company  became  responsible 
for  the  liabilities  of  the  former.    It  was  held 
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or  to  show  a  liability  in  each  defendaDt  as  respects  tlie  same  subject-matter.* 
lint  plaiiitill:  niiist  show,  as  af^aiiist  all  whom  lie  makes  co-defcjidants,  some  com- 
munity of  responsibility.™  The  principle,  with  important  modifications,  holds  not 
only  at  common  law,''"  ljut  in  equity  pi'ocediire,''^  and  under  the  codes.'**  It  is 
materially  moditied,  however,  by  broad  distinctions  between  the  cause  in  contract 
and  the  cause  in  tort ; and  its  application  is  affected  by  the  restrictions  imposed 
through  the  rules  as  to  the  joinder  of  causes.''^ 

b.  In  Common-Law  Procedure.  The  only  community  of  responsibility  which 
the  common  law  recognized  as  sufficient  for  a  joinder  of  defendants  was  that 
which  arose  from  a  joint  tort  or  from  the  breach  of  a  joint  or  a  joint  and  several 
contract.^^  If  the  contract  was  joint  and  several,  plaintiff  might  join  all,  or  sue 
severally  ;  he  could  not  join  less  than  all.''^  If  the  contract  or  the  tort  was  several, 
there  could  be  no  joinder.'*'' 

c.  In  Code  Pleading'  —  (i)  Terms  of  the  Codeh.  The  terms  of  the  New 
York  code  of  1849  as  to  the  joinder  of  defendants'^  were  copied  by  the  framers 
of  most  of  tlie  other  codes,  and  still  endure  as  the  standard  form  of  the  statutory 
provision  on  this  point  in  a  majority  of  the  American  states.***  This  approved 
enactment  provides  for  a  permissive  joinder,  at  the  option  of  plaintiff,  in  certain 
wide  classes  of  cases,  and  for  a  required  joinder  when  the  defendants  "are  united 
in  interest."  By  the  terms  of  the  statute  "  any  person  may  be  made  a  defend- 
ant, who  has  or  claims  an  interest  in  the  controversy,  adverse  to  plaintiff,  or  who 
is  a  necessary  party  to  a  complete  determination  or  settlement  of  the  questions 
involved  therein."  It  is  further  enacted  that  "  persons  severally  liable  upon  the 
same  obligation  or  instrument,  including  the  parties  to  bills  of  exchange  and  prom- 
issory notes,  may,  all  or  any  of  them,  be  included  in  the  same  action,  at  the  option 
of  the  plaintiff." 


that  while  plaintiff  might  have  sued  either 
company,  he  could  not  sue  both  in  the  same 
action  at  law.  "  They  are  not  jointly  liable. 
One  is  liable  for  committing  the  alleged  in- 
jury; the  other  is  liable  by  reason  of  the 
consolidation  proceedings." 

35.  Patterson  v.  Kellogg,  53  Conn.  38,  22 
Atl.  1096,  holding  that  where  P  is  entitled  to 
an  income  from  certain  property,  in  the  pos- 
session of  D  until  a  given  date  and  then  in 
possession  of  D's  grantee,  P  cannot  join  D 
and  her  grantee. 

36.  For  most  purposes  the  phrase  "  com- 
munity of  wrong-doing  "  is  sufficiently  exact, 
even  under  the  liberal  doctrines  of  the  code. 

The  rule  in  code  states  is  subject  to  the 
modification  noticed  above  (see  supra,  note 
22 ) ,  by  which  one  without  an  adverse  interest 
to  plaintiff  may  be  placed  among  defendants. 

37.  See  infra,  IV,  B,  3,  b. 

38.  Van  Hise  v.  Van  Hise,  61  N.  J.  Eq. 
37,  47  Atl.  803.  But  see  on  the  flexible 
nature  of  this  equity  rule  the  remarks  of 
Depue,  J.,  in  Lehigh  Valley  R.  Co.  v.  Mc- 
Farlan,  31  N.  J.  Eq.  706,  758. 

39.  See  infra,  IV,  B,  3,  c. 

40.  See  infra,  IV,  B,  3,  b,  c. 

41.  Straus  v.  Hoadley,  23  N.  Y.  App.  Div. 
360,  48  N.  Y.  Suppl.  230 ;  Sauer  v.  New  Yoric, 
10  N.  Y.  App.  Div.  207,  41  N.  Y.  Suppl.  957; 
Smith  V.  Day,  39  Oreg.  531,  04  Pac.  812,  65 
Pac.  1055;  Iowa  Lillooet  Gold  Min.  Co.  v. 
Bliss,  144  Fed.  440;  Gower  v.  Couldridge, 
[1898]  1  Q.  B.  348,  67  L.  J.  Q.  B.  251,  77 
L.  T.  Bep.  N.  S.  707.  46  Wkly.  Rep.  214. 

42.  See    Dicey    Parties    230,    233,  431. 

[IV,  B,  3,  a] 


"  Where  an  action  is  brought  against  several 
defendants  it  is  essential  that  the  wrong  com- 
plained of  be  joint.  .  .  .  Where,  therefore, 
trover  lies  against  a  succession  of  wrong- 
doers, as  where  X.  takes  A.'s  goods  and  sells 
them  to  Y.,  who  re-sells  them  to  Z.,  who  re- 
fuses to  give  them  up  to  A.,  the  successive 
wrong-doers  can  not  be  sued  together,  be- 
cause they  are  each  guilty  of  a  different  act 
of  conversion,  i.  e.,  of  a  different  tort."  Dicey 
Parties  432. 

43.  Dicey  Parties  234. 

44.  Strawbridge  v.  Stern,  112  Mich.  16, 
70  N.  W.  331;  Dicey  Parties  431. 

45.  N.  Y.  Code  (1849),  §§  118,  120. 

46.  See  states  named  infra,  note  48. 

47.  The  latter  phase  of  the  doctrine  will 
be  noticed  infra,  note  49  et  seq. 

48.  N.  Y.  Code  (1849),  §  118.  In  this 
form  the  enactment  copies  the  correspond- 
ing provision  of  the  original  code  (N.  Y. 
Code  (1848),  §  98),  but  with  the  addition, 
of  the  words  "  or  claims,"  and  of  the  con- 
cluding clause. 

Same  provision  in  other  states. —  The  en- 
actment is  now  found,  with  slight  modifica- 
tions in  phraseology  in  a  few  states,  in  the 
codes  of  Arkansas,  California,  Colorado, 
Connecticut,  Idaho,  Indiana,  Iowa,  Kansas, 
Kentucky,  Missouri,  Montana,  Nebraska, 
Nevada,  New  York,  North  Carolina,  North 
Dakota,  Ohio,  Oklahoma,  Oregon,  South 
Carolina,  South  Dakota,  Utah,  Washington, 
Wisconsin,  and  Wyoming. 

49.  N.  Y.  Code  (1849),  §  120.  The  pro- 
vision was  an  exact  copy,  without  addition. 
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(ii)  Leabinq  Purpose  of  the  Codes.  In  permitting  plaintifi  to  join  as 
defendant,  any  person  who  lias  or  claims  an  adverse  interest  "  in  the  controversy," 
the  codes  evidently  design  a  less  restrictive  rule  for  the  joinder  of  defendants 
than  for  the  joinder  of  plaintifEs.^"  The  purpose  of  the  enactment,  as  declared 
by  courts  construing  the  codes,  is  to  prevent  multiplicity  of  suits  about  the  same 
subject-matter,  and  vphen  practicable,  to  settle  complicated  controversies  in  one 
action. 

(ill)  Influence  of  Historic  Principle.  On  the  other  hand  the  restrictive 
effect  of  the  historic  principle  already  noticed  ^'^  has  been  distinctly  recognized 
and  enforced  under  these  liberal  provisions  of  the  codes.^^ 

(iv)  Tendency  to  a  Beadier  J oinder  —  (a)  Under  American  Codes.  In 
other  cases,  however,  and  notably  in  recent  cases,  these  enactments  have  been 
interpreted  as  permitting  a  very  full  joinder  of  defendants.^*  This  tendency  is 
especially  marked  in  actions  seeking  equitable  relief.^^  The  provisions  of  the 
code,  it  is  declared,  adopt  the  rule  of  equity  joinder  in  its  most  liberal  form.^** 


of  the  terms  of  the  original  N.  Y.  Code 
(1848),  §  100. 

In  other  states. —  The  provision  reappears, 
with  some  variations,  in  the  present  enact- 
ment of  Arizona  (but  in  different  form), 
California,  Colorado,  Idaho,  Indiana,  Kan- 
sas, Minnesota,  Missouri  (in  somewhat  dif- 
ferent form ) ,  Montana,  Nebraska,  Nevada, 
New  York,  North  Carolina,  North  Dakota, 
Ohio,  Oklahoma,  Oregon,  South  Carolina, 
South  Dakota,  Utah,  Washington,  Wiscon- 
sin, and  Wyoming  (in  different  form). 

A  still  more  liberal  rule  of  permissive 
joinder  is  found  in  the  codes  of  Iowa  and 
Kentucky. 

50.  The  rule  for  the  joinder  of  plaintiffs 
requires  an  interest  "  in  the  subject  of  the 
action  and  in  obtaining  the  relief  de- 
manded."  See  supra,  III. 

51.  See  the  remarks  of  the  court  in  Fair- 
field V.  Southport  Nat.  Bank,  77  Conn.  423, 
427,  59  Atl.  513;  Brady  v.  Linehan,  5  Ida. 
732,  739,  51  Pac.  761;  Demarest  v.  Holde- 
man,  157  Ind.  467,  473,  62  N.  E.  17. 

52.  See  supra,  IV,  B,  3,  a. 

53.  Trowbridge  v.  Forepaugh,  14  Minn. 
133  (where  it  appearing  that  D,  the  owner 
of  a  city  lot,  caused  an  excavation  to  be 
made  under  the  sidewalk  in  front  of  the 
lot,  and  that  P  fell  into  the  excavation  and 
was  injured,  it  was  held  that,  although  D 
and  the  city,  under  its  charter,  may  each  be 
liable  to  P,  yet  he  cannot  sue  them  jointly)  ; 
Smith  V.  Day,  39  Oreg.  531,  64  Pac.  812, 
65  Pac.  1055  (where  P,  a  passenger  on  a 
steamboat,  belonging  to  R,  injured  by  a 
rock  thrown  up  by  an  explosion  caused  by 
S  in  blasting,  brought  his  action  against 
both  R  and  S,  claiming  that  R  was  negli- 
gent in  having  the  boat  in  a  dangerous  posi- 
tion while  the  blasting  was  in  progress,  and 
that  >S  was  negligent  in  exploding  the  blast 
when  the  steamboat  was  so  near,  and  this  was 
held  to  be  a  misjoinder  of  parties  defend- 
ant ) .  But  see  Van  Wagenen  v.  Kemp,  7 
Hun  (N.  Y.)  328. 

"  The  test  to  determine  whether  two  par- 
ties can  be  joined  as  defendants  [declares  a 
New  York  court  in  a  recent  case],  is, 
whether  they  have  one  connected  interest 
centering  in  the  point  in  issue,  or  one  com- 


mon point  of  litigation."  Harris  v.  Elliott, 
29  N.  Y.  App.  Div.  568,  573,  51  N.  Y.  Suppl. 
1012. 

It  is  to  be  notedj  however,  that  the  restric- 
tion is  frequently  due  rather  to  the  rules 
for  the  joinder  of  causes.  Straus  v.  Hoad- 
ley,  23  N.  Y.  App.  Div.  360,  48  N.  Y.  Suppl. 
239 ;  Sauer  v.  New  York,  10  N.  Y.  App.  Div. 
267,  41  N.  Y.  Suppl.  957;  Smith  v.  Day,  39 
Oreg.  531,  64  Pac.  812,  65  Pac.  1055;  Iowa 
Lillooet  Gold  Min.  Co.  v.  Bliss,  144  Fed. 
446,  construing  the  Iowa  Code. 

"  Torts  or  contracts,"  declares  the  supreme 
court  of  Nebraska,  "  to  give  rise  to  a  joinder 
of  defendants,  must  themselves  be,  at  least, 
so  far  joint  as  to  give  to  all  the  parties 
rights  in  the  same  subject  matter."  Stull  v. 
Powell,  70  Nebr.  152,  157,  97  N.  W.  249, 
per  Hastings,  C. 

54.  Hillman  v.  Newington,  57  Cal.  56 ; 
Faivre  v.  Mandercheid,  117  Iowa  724,  90 
N.  W.  76,  holding  that  when  a  wife  claims 
damages  resulting  from  a  "  particular  in- 
toxication "  of  her  husband,  and  not  from 
a  generally  besotten  condition,  she  may  join 
in  an  action  the  several  persons  who  con- 
tributed to  this  particular  intoxication,  al- 
though they  were  conducting  separate  sa- 
loons when  the  liquor  was  sold  to  the  hus- 
band, and  did  not  act  in  concert.  But  see 
infra,  p.  129. 

55.  See  the  cases  cited  infra,  notes  56  et 
seq.,  and  especially  Fairfield  v.  Southport  Nat. 
Bank,  77  Conn.  423,  59  Atl.  513;  Demarest 
V.  Holdeman,  157  Ind.  467,  473,  62  N.  E. 
17,  where  it  is  remarked  that  the  rule  of 
joinder  in  the  codes  "  apply  to  all  suits 
at  law  as  well  as  in  equity."  See  West 
Muncie  Strawboard  Co.  v.  Slack,  164  Ind. 
21,  72  N.  E.  879;  Draper  v.  Brown,  115 
Wis.  361,  91  N.  W.  1001,  where  the  reasons 
for  the  difference  are  very  elaborately  dis- 
cussed. 

56.  The  difference  between  the  strict  rule 
of  the  old  equity  practice  and  the  more 
liberal  rule  of  its  present  practice  is  pointed 
out  as  decisive  of  the  question  under  the 
code  in  Fairfield  v.  Southport  Nat.  Bank,  77 
Conn.  423,  59  Atl.  513. 

That  the  code  follows  the  modern  equity 
rule  is  the  basis  of  the  decision  also  in 

[IV.  B,  3,  e.  (iv),  (a)] 
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A  community  of  interest  among  defendants  is  necessary,  but  it  is  a  community  of 
interest  in  sometliing  wider  tliaii  a  precise  "subject  of  action"  between  plaintiff 
and  each  defendant — it  is  a  community  of  interest  "in  tlie  controversy.'"''' 
There  is  a  noticeable  tendency  under  tlie  code,  as  in  equity  pleading,**  to  treat 
the  rule,  not  as  an  inflexible  rule  of  practice  or  |)rocedure,  but  as  a  rule  founded 
in  general  convenience,  which  rests  upon  a  consideration  of  wliat  will  best  pro- 
mote the  administration  of  justice  without  multiplying  unnecessary  litigation  on 
the  one  hand  or  drawing  suitors  into  needless  and  unnecessary  expenses  on  the 
other.''* 

(b)  Under  English  Judicature  Acts.  A  similar  liberty  of  joinder  has 
recently  been  established  under  the  English  judicature  acts.'''"  ^Notwithstanding 
the  rule  that  claims  for  damages  against  two  or  more  defendants  in  respect  to 
their  several  liability  for  separate  torts  cannot  be  joined,*^  the  court  of  appeal 
has  permitted  a  joinder  of  two  or  more  defendants  against  eacli  of  whom 
"  a  different  species  of  relief "  was  demanded  on  distinct  claims,  which,  how- 
ever, all  arose  out  of  one  "  grievance."      Apparently  the  "  grievance  "  of  the 


Demarest  v.  Holdeman,  157  Ind.  467,  62 
N.  E.  17. 

57.  "  The  word  '  controversy '  is  exceed- 
ingly broad  and  comprehensive,  and  for  that 
reason  not  easily  susceptible  of  any  precise 
general  ('efinition."  Fairfield  v.  Southport 
Nat.  Bank,  77  Conn.  423,  428,  59  Atl.  513, 
per  Torrance,  C.  J.  For  its  application  in 
this  case  see  infra,  this  note. 

It  is  not  essential,  in  this  doctrine,  that 
defendants,  as  between  themselves,  have  a 
"  joint  "  or  "  mutual  "  interest  in  the  claim 
of  each  against  plaintiff  or  in  the  claim  of 
plaintiff  against  each,  or  that  they  have  a 
"  common  title,"  or  a  "  community  of  in- 
terest in  the  subject  matter  of  the  action"; 
it  is  sufficient  if  the  complaint  or  petition 
shows  that  defendants  have  a  community 
of  interest  in  the  questions  of  law  and 
fact  involved  in  the  general  controversy. 
See  the  opinion  of  the  court  in  Fairfield  V. 
Southport  Nat.  Bank,  77  Conn.  423,  430, 
59  Atl.  513.  The  facts  were  these:  In 
an  action  by  a  town  against  several  banks, 
the  complaint  alleged  that  the  selectmen 
of  the  town  without  authority  borrowed 
money  from  defendant  S,  giving  therefor 
at  different  times  twenty  negotiable  notes ; 
that  these  notes  were  all  paid  in  full;  that 
S  agreed  to  cancel  the  notes  and  deliver 
them  to  plaintiff,  but  failed  to  do  so;  that 
the  other  defendants  claimed  to  be  hona 
■fide  holders  of  some  of  these  notes  by  trans- 
fer from  S.  The  prayer  was  for  a  decree 
determining  what  right  if  any  the  several 
defendants  had  in  the  notes  claimed  by 
them,  that  the  notes  be  canceled  and  deliv- 
ered to  plaintiff,  and  that  plaintiff  recover 
of  S,  the  amount  paid  on  the  unauthorized 
notes.  Defendant  demurred  for  misjoinder 
of  parties,  insisting  that  the  complaint 
showed  no  such  joint  or  mutual  interest  be- 
tween defendants  as  warranted  their  joinder 
in  one  action.  A  judgment  of  the  trial  court 
sustaining  the  demurrer  was  unanimously 
reversed  on  appeal,  because  "  the  respective 
rights  which  the  defendants  chiim  against 
tlie  plaintiff,  under  the  notes  liold  by  each, 
depend  Hu]>stantially  and  for  all  practical 

[IV,  B,  3,  c.  (IV),  (a)] 


purposes  upon  the  decision  of  the  same  ques- 
tions of  law  and  of  fact;  and  no  good  rea- 
son appears  why  these  rights  cannot  be  pro- 
tected and  enforced  in  one  comprehensive 
proceeding."  See  also  Evergreen  Cemetery 
Assoc.  V.  Beecher,  53  Conn.  551,  5  Atl. 
353. 

58.  See  the  remarks  of  Depue,  J.,  in  Le- 
high Valley  R.  Co.  v.  McFarlan,  31  N.  J. 
Eq.  706,  708,  and  the  remarks  of  Bardeen, 
J.,  in  Draper  v.  Brown,  115  Wis.  361,  366, 
91  N.  W.  1001. 

59.  Following  the  lead  of  equity  procedure, 
the  supreme  court  of  Indiana  has  recently 
remarked  that  "  where  the  subject  of  the 
action  has  become  so  complicated  and  en- 
tangled that  the  rights  of  the  parties  are 
involved  in  doubt,  and  it  is  difficult  to  de- 
termine who  is  liable,  and  who  is  not,  ex- 
cept upon  a  full  hearing  in  which  all  the 
persons  in  any  way  affected  or  interested 
are  before  the  court,  equity  [and  therefore 
the  code]  permits  the  joinder  of  all  those 
so  related  to  the  controversy,  and  who  have 
a  common  interest  in  some  one  or  more 
branches  of  it."  Demarest  v.  Holdeman,  157 
Ind.  467,  473,  62  N.  E.  17,  per  Dowling,  J. 
The  court  had  previously  held  that  the  code 
had  adopted  the  equity  rule  of  joinder  (see 
same  case,  page  473 ) .  Compare  the  opinion 
of  Clark,  C.  J.,  in  Oyster  v.  lola  Min.  Co., 
140  N.  C.  135,  62  S.  E.  198.    See  also  infra, 

IV,  B,  4. 

60.  Frankenburg  v.  Great  HorselesB  Car- 
riage Co..  [1900]  1  Q.  B.  504,  69  L.  J.  Q.  B. 
147,  81  L.  T.  Rep.  N.  S.  684,  7  Manson 
347. 

Judicature  Acts  see  28  Cyc.  1612. 

61.  Sadler  v.  Great  Western  R.  Co.,  [1896] 
A.  C.  450,  05  L.  J.  Q.  B.  462,  74  L.  T.  Rep. 
N.  S.  561,  45  Wkly.  Rep.  61;  Frankenburg 

V.  Great  Horseless  Carriage  Co.,  [1900]  1 
Q.  B.  504,  69  L.  J.  Q.  B.  147,  81  L.  T.  Rep. 
N.  S.  084,  7  Manson  347;  Gowcr  v.  Could- 
ridge.  [1898]  1  Q.  B.  348,  67  L.  J.  Q.  B. 
251,  77  L.  T.  Rep.  N.  S.  707,  46  Wkly.  Rep. 
214.    And  see  infra,  IV,  B,  3,  c,  (v). 

62.  Frankenburg  v.  Grent  Horseless  Car- 
riage Co.,  [1900]  1  Q.  B.  504,  508,  69  L.  J. 
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English  doctrine  is  synonymous  with  the  "  controversy "  of  the  American 
codes.''^ 

(v)  Limits  of  Doctrine.  However  wide  this  hberty  of  joinder,^  it  does 
not  ."'.uniil  tiie  general  principle  that  when  a  plaintiff  asserts  claims  against  two  or 
more  persons  in  respect  of  their  several  liabilities  for  separate  wrongs,  he  cannot 
sue  these  persons  as  co-defendants."''  The  distinction  is  marked  in  the  difference 
between  an  action  for  an  injunction  and  an  action  for  pecuniary  damages  when 
both  actions  tarn  upon  an  injury  arising  out  of  the  acts  of  different  defendants 
between  whom  there  has  been  no  common  design  or  concert  of  action,  but  whose 
independent  acts  have  in  fact  united,  as  their  common  result,  in  an  invasion  of 
plaintiff's  rights.  When  plaintiff  seeks  an  injunction  against  the  continuance  of 
this  common  result,  he  may  join  all  the  defendants  in  one  action.^^  But  when  he 
sues  to  recover  his  damages  because  of  his  injury  from  these  separate,  inde- 
pendent wrong-doers,  he  cannot  join  them  as  defendants  in  one  action.®^    In  the 


Q.  B.  147,  81  L.  T.  Rep.  N.  S.  684,  7  Manson 
347.  The  facts  were  as  follows:  P,  the 
holder  of  one  hundred  shares  in  a  certain 
company,  sued  the  company  and  its  di- 
rectors in  one  action.  As  against  the  com- 
pany, P  claimed  the  cancellation  of  his  allot- 
ment of  shares  and  the  return  of  the  £1000 
which  he  had  paid  for  them.  As  against  the 
directors  P  claimed  £1000  damages.  An 
objection  for  misjoinder  on  the  part  of  the 
directors  was  sustained  by  the  trial  court 
and  the  case  dismissed  as  to  them.  On 
appeal  the  ruling  below  was  disapproved. 
"  If  these  orders  [dismissing  the  action] 
were  to  stand,"  said  Lindley,  M.  E.,  for 
the  court  of  appeal,  "  substantial  justice 
would  be  sacrificed  to  a  wretched  techni- 
cality." 

63.  See  the  remark  of  Lindley,  M.  R.,  in 
Frankenburg  v.  Great  Horseless  Carriage 
Co.,  [1900]  1  Q.  B.  504,  509,  09  L.  J.  Q.  B. 
147,  81  L.  T.  Rep.  N.  S.  684,  7  Manson  347. 
"  In  substance,  the  shareholder  has  one 
grievance,  call  it  a  cause  of  action  or  what 
you  like;  and  in  siibstance  he  has  one  com- 
plaint, and  all  the  persons  he  sues  have, 
according  to  him,  been  guilty  of  conduct 
which  gives  him  a  right  to  relief  in  respect 
of  that  one  thing  which  they  have  done, 
namely,  the  issuing  of  a  prospectus.  .  .  . 
The  whole  ease  turns  upon  the  issue  of  the 
prospectus,  and  there  is  nothing  more  than 
a  complaint  against  a  number  of  people  who 
have  done  the  plaintiff  one  wrong  by  issuing 
a  prospectus  which  they  had  no  right  in 
point  of  law  to  issue." 

64.  See  su'pra,  IV,  B,  3,  e,  (iv). 

65.  Strawbridge  v.  Stern,  112  Mich.  16,  19, 
70  N.  W.  331,  where  it  is  said:  "The 
cases  permitting  joinder  of  defendants  are 
limited  by  the  rule  that  such  a  joint  ac- 
tion cannot  be  maintained  against  different 
defendants,  where  separate  and  distinct  tres- 
passes are  relied  upon,  in  which  the  par- 
ties are  not  jointly  concerned."  See  Chitty 
PI.  86,  and  cases  cited  infra,  note  66  et  seq. 

Special  statutory  modifications. —  The  rule, 
however,  has  been  modified  by  the  enact- 
ment, noted  in  the  text,  as  to  joining  "  per- 
sons severally  liable  upon  the  same  obli- 
gation or  instrument"  (see  supra,  pp.  127, 
128).   It  is  modified  also  in  a  number  of  other 
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special  cases  by  enactments  which  vary  in 
the  difi'erent  codes  —  as  in  actions  against 
the  owners  or  occupants  of  land,  suits  to 
quiet  title,  foreclosure  suits,  partition  suits, 
etc. 

66.  California. —  Montecito  Valley  Water 
Co.  V.  Santa  Barbara,  144  Cal.  578,  77  Pac. 
1113. 

Connecticut. —  Fairfield  v.  Southport  Nat. 
Bank,  77  Conn.  423,  59  Atl.  513. 

Indiana. —  West  Muncie  Strawboard  Co.  v. 
Slack,  164  Ind.  21,  24,  72  N.  E.  879,  where 
the  court  allowed  the  joinder  in  an  injunction 
suit  and  remarked :  "  It  is  probably  true 
that  an  action  at  law  for  the  recovery  of 
money  damages,  as  distinguished  from  a 
suit  in  equity,  cannot  be  maintained  jointly 
against  various  tort-feasors  among  whom 
there  is  no  concert  or  unity  of  action  and  no 
common  design,  but  whose  independent  acts 
unite  in  their  consequences  to  produce  the 
damage  in  question." 

Wisconsin. —  Draper  v.  Brown,  115  Wis. 
361,  91  N.  W.  1001.  This  was  an  action 
to  restrain  the  lowering  of  the  level  of  a 
lake.  Plaintiffs  joined  as  defendants  the  per- 
sons who  owned  a  dam  at  the  outlet  of  the 
lake  and  two  other  persons,  one  of  whom, 
by  means  of  a  lock  in  a  river  running  into 
the  lake,  diminished  the  flow  into  it,  while 
the  other,  by  means  of  a  dam  at  the  outlet 
of  a  tributarj''  lake,  obstructed  the  flow  from 
it.  It  was  held  that  the  joinder  was  per- 
missible, for  the  only  right  sought  to  be  en- 
forced was  the  right  to  have  the  water  level 
of  the  lake  maintained,  and  defendants, 
although  acting  independently,  all  con- 
tributed to  the  impaii'ment  of  this  right. 

United  States. — Woodrufi'  v.  North  Bloom- 
field  Gravel  Min.  Co.,  16  Fed.  25,  8  Sawy. 
628. 

England. —  Thorpe  v.  Brumfitt,  L.  R.  8  Ch. 
650.  Compare  Sadler  ii.  Great  Western  E. 
Co.,  [1895]  2  Q.  B.  688,  05  L.  J.  Q.  B.  26, 
73  L.  T.  Rep.  N.  S.  385,  44  Wkly.  Rep.  50. 
But  see  the  remarks  in  the  same  case  on  ap- 
peal [1896]  A.  C.  450,  65  L.  J.  Q.  B.  462,  74 
L.  T.  Rep.  N.  S.  561,  45  Wkly.  Rep.  51. 

67.  California. —  ]\Iiller  v.  Highland  Ditch 
Co.,  87  Cal.  430,  25  Pac.  550,  22  Am.  St.  Rep. 
254  (several  tort  feasors,  not  acting  in  con- 
cert or  by  unity  of  design,  are  not  liable  to 
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absence  o(:'  a  coininoii  design  and  concert  of  action  on  tlic  part  of  defendants,  tlie 
claim  For  the  pecnniary  (jMuiages  Hutstaiiied  l<y  plainliiiih  caniKjt  be  deemed  to 
be  an  entirety."**  Each  defcn<lant  iH  rewponbible  lor  Jiiy  own  acts  and  the  damage 
resulting;  but  he  is  in  no  degree  reHponsible  for  the  acts  of  the  other  defendants, 
or  the  dairiag(;  caused  by  them."''*  There  is  no  comniiinity  of  i-esponsibility,  Jt 
is  well  established  also  that  the  rule,  in  this  latter  respect,  is  not  changed  by  the 
fact  that  plaintiff's  damage  has  arisen  because  the  acts  of  tiie  independent  defend- 
a)its  were  simultaneous  and  concurring.™    Nor  is  it  decisive,  in  the  view  of  some 


joint  action  for  damages,  although  the  conse- 
quences of  the  several  torts  have  united  to 
produce  an  injury  to  plaintill  )  ;  Miller  v. 
Curry,  53  Cal.  005  (an  action  to  enjoin  ttie 
sale  of  land  levied  on  under  two  executions,' 
issued  one  upon  a  judgment  in  favor  of  de- 
fendant A,  the  other  upon  a  judgment  in 
favor  of  defendant  B,  to  vi'hich  a  demurrer 
upon  the  ground  that  defendants  were  not 
jointly  affected  by  the  two  judgments  was 
sustained ) . 

Indiana. —  West  Muncie  Strawboard  Co.  v. 
Slack,  104  Ind.  21,  24,  72  N.  E.  879,  where 
the  rule  is  recogriized  as  probably  established 
on  authority. 

Iowa. —  Miller  v.  Beck,  108  Iowa  575,  79 
N.  W.  344,  where  creditors  of  a  debtor  em- 
ployed the  same  attorney  and  caused  sepa- 
rate attacliments  to  be  levied  at  the  same 
time  on  the  debtor's  property,  and  it  was 
held  tliat  tliis  is  not  sulRcient  to  render  them 
jointly  liable.  See  also  Eddy  v.  Howard  23 
Iowa  'l75. 

Neio  YorJc. —  Chipman  v.  Palmer,  77  N.  Y. 
51,  33  Am.  Rep.  500;  Lexington,  etc.,  R.  Co. 
V.  Goodman,  25  Barb.  409. 

Oregon. —  Smith  v.  Day,  39  Oreg.  531,  64 
Pac.  812,  65  Pac.  1055;  Cooper  v.  Blair,  14 
Oreg.  255,  12  Pac.  370. 

Rhode  Island. —  Phenix  Iron  Foundry  v. 
Lockwood,  21  R.  I.  556,  45  Atl.  546.  The 
ease  is  instructive  as  applying  the  principle 
under  a  statute  which  permits  a  joinder  in 
the  alternative.    See  infra,  IV,  B,  4. 

Tennessee. —  Swain  v.  Tennessee  Copper 
Co.,  Ill  Tenn.  430,  78  S.  W.  93. 

United  States. —  Iowa  Lillooet  Gold  Min. 
Co.  V.  Bliss,  144  Fed.  446,  construing  the 
Iowa  code. 

England. —  Sadler  v.  Great  Western  R.  Co., 
[1896]  A.  C.  450,  65  L.  J.  Q.  B.  462,  74 
L.  T.  Rep.  N.  S.  561,  45  Wkly.  Rep.  51  [af- 
firming [1895]  2  Q.  B.  688,  05  L.  J.  Q.  B. 
20,  73  L.  T.  Rep.  N.  S.  385,  44  Wkly.  Rep. 
50]  ;  Thompson  v.  London  County  Council, 
[1899]  1  Q.  B.  840,  68  L.  J.  Q.  B.  625,  80 
L.  T.  Rep.  N.  S.  512,  47  Wkly.  Rep.  433; 
Gower  v.  Couldridge,  [1898]  1  Q.  B.  348,  67 
L.  J.  Q.  B.  251,  77  L.  T.  Rep.  N.  S.  707,  46 
Wkly.  Rep.  214.  Compare  Smurthwaite  v. 
Hannay,  [1894]  A.  C.  494,  7  Aspin.  485,  63 
L.  J.  Q.  B.  737,  71  L.  T.  Rep.  N.  S.  157,  6 
Reports  299,  43  Wkly.  Rep.  113.  And  see 
Frankenburg  v.  Great  Horseless  Carriage  Co., 
[1900]  1  Q.  B.  504,  69  L.  J.  Q.  B.  147,  81 
L.  T.  Rep.  N.  S.  684,  7  Manson  347. 

The  limitation  is  the  more  notable  in  Eng- 
land becaiisB  of  the  wide  terms  of  the  rule  as 
to  joinder.  By  tlie  tcirms  of  Ordei'  XVI,  rule 

[IV.  B,  3,  e,  (v)] 


4,  under  the  Judicature  Acts,  "All  persons 
may  be  joined  as  defendants  against  whorn 
the  right  to  any  relief  is  alleged  to  exiut, 
whether  jointly,  severally,  or  in  the  alterna- 
tive." 

68.  Chipman  f.  Palmer,  77  N.  Y.  51,  56,  33 
Am.  Rep.  506. 

69.  See  the  reasoning  of  A.  L.  Smith,  L.  J., 
in  Sadler  v.  Great  Western  R.  Co.,  [1895 J 
2  Q.  B.  088,  090,  65  L.  J.  Q.  B.  26,  73  L.  T. 
Rep.  N.  S.  385,  44  Wkly.  Rep.  50,  and  of 
Lord  Shand,  in  the  same  case,  [1896]  A.  C. 
450,  05  L.  J.  Q.  B.  462,  74  L.  T.  Rep.  N.  S. 
561,  45  Wkly.  Rep.  51. 

70.  Tliis  point  was  elaborately  argued,  un- 
der the  liberal  terms  of  the  English  .ludica- 
ture  Acts,  in  the  recent  case  of  Sadler  v. 
Great  Western  R.  Co.,  before  the  court  of  ap- 
peal in  [1895]  2  Q.  B.  688,  05  L.  J.  Q.  B. 
26,  73  L.  T.  Rep.  N.  S.  385,  44  Wkly.  Rep. 
60,  and  before  the  house  of  lords  in  [1890] 
A.  C.  450,  65  L.  J.  Q.  B.  462,  74  L.  T.  Rep. 
N.  S.  561,  45  Wkly.  Rep.  51.  The  facts  of 
the  case  were  as  follows:  Plaintiff,  a  dealer 
in  cycles,  occupied  a  shop  on  a  public  street. 
A  railway  company  occupied  the  premises  im- 
mediately adjoining  plaintiff's  shop  on  the 
north ;  another  railway  company  occupied  the 
premises  immediately  adjoining  the  shop  on 
the  south.  Each  company  used  its  premises 
as  a  receiving  office  for  parcels  and  goods. 
The  two  companies  were  separate  and  inde- 
pendent, carrying  on  separate  and  independ- 
ent businesses.  Each  company  brought  its 
own  carts  opposite  its  own  premises,  for  the 
purposes  of  its  own  business.  Neither  com- 
pany had  any  control  over  the  other.  Plain- 
tifi",  claiming  damages  and  an  injunction, 
name  of  the  other  company  as  defendant.  The 
statement  of  claim  specificall3'  alleged  that 
each  defendant  frequently  caused  access  to 
plaintiff's  shops  to  be  blocked  by  vans  and 
carts  while  access  to  the  shop  was  blocked 
on  the  other  side  by  the  vans  and  carts  of 
the  other  defendant,  and  that  "  bj^  their  re- 
spective combined  acts  the  defendants  thus 
prevent  all  access  to  the  plaintiff's  premises 
by  vehicle  or  cycle."  One  of  the  companies 
oljtained  an  order  staying  the  action  unless 
the  claim  was  amended  by  striking  out  the 
name  of  the  other  company  as  defendant.  The 
court  of  appeal  divided  on  the  question 
whether  this  order  was  right.  The  house  of 
lords,  without  dissent,  sustained  the  order, 
and  held  that  the  case,  as  pleaded,  presented 
"  not  only  a  claim  for  an  injunction,  but  a 
claim  for  damages  against  each  of  two  sev- 
eral defendants,"  and  therefore,  that  the  two 
companies  were  improperly  joined.  Whether 
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authorities,  if  in  determining  whetlier  one  defendant  has  wronged  plaintiff  it 
becomes  necessary  to  take  into  consideration  the  acts  of  the  other  defendant.''^ 
The  test  which  has  been  followed  in  these  cases,  the  test  of  sole  responsibility,''^ 
is  not  always  of  easy  application.'''^  There  is  a  tendency  to  lind  a  community  of 
responsibility  whenever  plaintifE's  injury  has  arisen  wholly  because  of  the  concur- 
rence of  the  independent  acts  of  several  defendants.''* 

4.  Joinder  in  the  Alternative  —  a.  General  Rule.  Neither  in  common-law  pro- 
cedure nor  in  equity  was  a  pl'.untiff  permitted  to  join  two  or  more  as  defenda)its 
upon  the  ground  that  one  of  them  was  liable  to  him  upon  the  several  cause  which 
he  had  pleaded  but  he  was  in  doubt  whicli  one  was  liable.''^  It  was  necessary 
for  him  to  bring  one  action  against  one,  another  action  against  the  other,  and  to 
run  the  risk  of  the  jury  taking  a  contrary  view  of  the  evidence  in  the  two  cases.''^ 
And  such  is  still  the  rule  under  the  codes  generally.''^ 

b.  Statutory  Innovation.  A  departure  from  this  historic  restriction  in  our 
procedure  was  made  in  1873,  under  the  English  judicature  acts,  by  a  provision 
tiiat  when  a  plaintiff  is  in  doubt  as  to  the  person  from  whom  he  is  entitled 
to  recover,  he  may  join  two  or  more  defendants  with  a  view  to  ascertaining 
which,  is  liable.''^    And  the  same  or  a  similar  change  has  been  made  by  statute 


the  action  could  have  been  maintained  if  an 
injunction  only  had  been  demanded  was 
questioned  (see  [1896]  A.  C.  450,  455,  65 
L.  J.  Q.  B.  462,  74  L.  T.  Rep.  N.  S.  561,  45 
Wkly.  Rep.  51),  but  not  decided. 

71.  Of  the  acts  of  the  two  defendants  in 
Sadler  v.  Great  Western  R.  Co.,  [1895]  2 
Q.  B.  688,  693,  65  L.  J.  Q.  B.  26,  73  L'.  T. 
Eep.  N.  S.  385,  44  Wkly.  Rep.  50  [affirmed 
in  [1896]  A.  C.  450,  65  L.  J.  Q.  B.  462,  74 
L.  T.  Rep.  N.  S.  561,  45  Wkly.  Rep.  51  (see 
supra,  note  70)  Smith,  L.  J.,  remarked: 
"  These  two  torts,  if  they  are  torts,  are  inde- 
pendent torts  by  the  different  companies,  al- 
though as  I  have  already  stated,  the  acts  of 
each  company  can  be  taken  into  account  in 
considering  the  acts  of  one  company  and  de- 
ciding whether  they  amount  to  a  nuisance  or 
not.  The  acts  of  the  other  company  must  be 
taken  into  account  because  it  may  be  that  the 
one  company  ouglit  not  to  be  doing  what  it 
was  when  the  other  company  was  doing  what 
it  did.  But  that  does  not  make  these  two 
causes  of  action  a  joint  cause  of  action,  or 
gfve  any  right  to  join  one  company  with  the 
other  in  one  action." 

72.  That  "  each  of  the  defendants  is  [from 
the  nature  of  the  cause  as  pleaded]  called 
upon  to  answer  for  his  own  acts,  and  for  his 
own  acts  only."  Sadler  v.  Great  Western  R. 
Co.,  [1896]  A.  C.  450,  455,  65  L.  J.  Q.  B. 
462,  74  L.  T.  Rep.  N.  S.  561,  45  Wkly.  Rep. 
51,  per  Lord  Shand. 

73.  "  The  reports  are  bristling  with  prece- 
dents of  varying  degrees  of  strictness  [on 
this  question  of  joinder]  and  it  is  a  matter 
of  no  inconsiderable  difficulty  to  discover  a 
right  of  way  through  tliem."  Draper  V. 
Brown,  115  Wis.  361,  368,  91  N.  W.  1001,  per 
Bardeen,  J. 

Story  found  the  same  difficulty  with  the 
equity  rule. —  Storv  Equity  PI.  §  76  c. 

74.  Hillman  v.  Newington,  57  Cal.  56,  64. 
Here  P,  who  was  entitled  to  use  a  certain 
quantity  of  water  flowing  in  Willow  creek, 
brought   an  action   against   eight  separate 


property-owners  to  recover  damages  for  an 
alleged  diversion  of  the  water.  An  injunction 
also  was  asked.  It  was  objected  that  there 
was  a  misjoinder  of  defendants,  because  they 
did  not  act  jointly  or  in  concert  in  diverting 
the  water.  It  was  held  that  the  joinder  was 
proper.  "Each  of  [the  defendants],"  said 
the  court,  "  diverts  some  of  the  water.  And 
the  aggregate  reduces  the  volume  below  the 
amount  to  which  the  plaintiff  is  entitled,  al- 
though the  amount  diverted  by  any  one  would 
not.  It  is  quite  evident,  therefore,  that  with- 
out unity  or  concert  of  action,  no  wrong 
could  be  committed;  and  we  think  that  in 
such  a  case,  all  who  act  must  be  held  to  act 
jointly."  Compare  Sellick  v.  Hall,  47  Conn. 
260. 

75.  See  cases  cited  infra,  note  82. 

In  equity,  however,  there  was  some  author- 
ity to  the  effect  that  a  bill  nray  be  framed 
in  the  alternative,  asking  relief  egainst  A  if 
he  has  authorized  B  to  collect  money  due  by 
judgment  and  against  B  if  he  had  collected 
without  authority.  Thomason  v.  Smithson,  7 
Port.  (Ala.)  144.  See  also  Fletcher  Eq.  PI. 
§  77. 

76.  See  the  remark  of  Mellish,  L.  J.,  in 
Honduras  Inter-Oceanic  R.  Co.  v.  Lefevre,  2 
Ex.  D.  301,  306,  46  L.  J.  Exch.  391,  36  L.  T. 
Rep.  N.  S.  46,  25  Wklv.  Rep.  310. 

77.  See  infra.,  IV,  B,  4,  b,  c. 

78.  Order  XVI,  rule  7,  which  reads: 
"  Where  the  plaintiff  is  in  doubt  as  to  the 
person  from  whom  he  is  entitled  to  redress, 
he  may,  in  such  manner  as  hereinafter  men- 
tioned, or  as  may  be  prescribed  in  any  special 
order,  join  two  or  more  defendants,  to  the 
intent  that  the  question  as  to  which,  if  any, 
of  the  defendants  is  liable,  and  to  what  ex- 
tent, may  be  determined  as  between  all 
parties."  x\  joinder  was  permitted  under  this 
provision  by  the  court  of  appeal  in  Bennetts 
V.  Mcllwraith,  [1896]  2  Q.  B.  464,  8  Aspin. 
176,  65  L.  J.  Q.  B.  632,  75  L.  T.  Rep.  N.  S. 
145,  45  Wkly.  Rep.  17.  This  was  an  action 
for  breach  of  warranty  of  authority.    It  ap- 
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in  at  lesiHt  two  states  in  this  counti'v,  naiiiolj,  tlio  states  of  Ithode  Island  and 
Connecticut.''''' 

e.  Limits  of  Innovation.  Tlie  tendency  \h  to  a  liberal  conntniction  of  tljoKe 
rules  of  j(jinder  in  the  ultei'uati ve,  a.s  embody iui^  a  device  of  convenience;*  but 
as  applied  by  the  courts,  the  device  is  subject  to  tlie  fundamental  limitation  already 
noticed/'  that  there  can  be  no  joinder  of  defendants  when  plaintiff  is  asserting  a 
separate  cause  against  eacii.'*^ 

V.  PARTIES  BY  CLASS  REPRESENTATION.*' 

A.  Opig^in  of  the  Doctrine.  The  rule  at  common  law  and  in  equity  required 
that  all  the  parties  to  an  action  should  appear  in  it,  as  plaintilf  or  defeiidants,  and  by 
their  individual  names.*"  From  this  rule  equity  procedure,  in  the  interest  of 
convenience,  permitted  a  number  of  deviations,  and  among  them  the  two  follow- 
ing :  One  or  more  i)ersons  might  sue  or  defend  for  all  "  where  the  question  is  one 
of  a  connnon  or  general  interest,"  or  when  "the  parties  are  very  numerous  .  .  . 
and  it  is  impracticable  to  bring  them  all  before  the  court."      This  exemption,  in 


peared  that  defendants  liad  assumed  to  act 
as  agents  in  entering  into  a  charter-party 
for  loading  plaintift'"s  vessel  with  a  cargo 
which  was  not  supplied.  Plaintiffs  being  in 
doubt  as  to  whetlier  defendants  had  or  had 
not  authority  applied  to  add  the  alleged  prin- 
cipals as  defendants.  It  was  held  that  plain- 
tiffs were  entitled  to  do  this.  And  see  Mas- 
sey  V.  I-Ieynes,  21  Q.  B.  D.  330,  57  L.  J.  Q.  B. 
521,  36  Wkly.  Rep.  834;  Child  v.  Stenning,  5 
Ch.  D.  G95,  46  L.  J.  Ch.  523,  36  L.  T.  Rep. 
N.  S.  426,  25  Wkly.  Rep.  519  (landlord  and 
tenant)  ;  Honduras  Inter-Oceanic  R.  Co.  v. 
Lefevre,  2  Ex.  D.  301,  46  L.  J.  Exch.  391,  36 
L.  T.  Rep.  N.  S.  46,  25  Wkly.  Rep.  310. 

79.  In  Rhode  Island  in  1876  the  English 
provision  was  substantially  copied.  Pub. 
Laws  (1876),  c.  563.  See  Phenix  Iron  Foun- 
dry V.  Lockwood,  21  R.  I.  556,  557,  45  Atl. 
546.  In  this  case,  decided  in  1900,  the  court 
expressed  the  opinion  that  "  apparently  this 
is  the  only  State  which  has  adopted  the  pro- 
vision of  joining  defendants  in  case  of  doubt." 

But  see  the  Connecticut  Eev.  Rules  (1890), 
§  3,  which  reads :  "  Persons  may  be  joined  as 
defendants  against  whom  the  right  to  relief 
is  alleged  to  exist  in  the  alternative,  although 
a  right  to  relief  against  one  may  be  incon- 
sistent with  a  right  to  relief  against  the 
other."    Foimd  in  58  Conn.  561. 

80.  "  The  rules  ought  to  be  interpreted 
fairly  to  carry  out  the  intention  of  the  legis- 
lature in  making  them.  There  can  be  no 
question  that  the  intention  of  the  legislature 
was  that  it  should  not  be  necessary  for  a 
plaintiff  to  bring  an  action  first  against  A., 
and  then  against  B.,  and  to  run  the  risk  of 
the  jury  taking  a  contrary  view  of  the  evi- 
dence in  tlie  two  cases,  but  that  he  should 
have  botli  defendants  before  the  Court  at 
once,  and  try  it  out  between  them."  Honduras 
Inter-Ocoanic  R.  Co.  i\  Lcfcvre,  2  Ex.  D.  301, 
306,  40  L.  J.  Exch.  391,  36  L.  T.  Rep.  N.  S. 
46,  25  Wklv.  Rep.  310,  per  Mellish,  J. 

81.  Sec  sxipra,  IV,  B,  3,  c,  (v). 

82.  Tn  Pht-nix  Iron  Foundry  v.  Lockwood, 
21  K.  1.  550,  45  Atl.  540,  in  an  action  against 
A  and  B  |)laintifr  set  up  in  one  count  a  cause 

[IV.  B,  4,  b] 


against  A  for  goods  sold  and  in  another  count 
a  cause  against  B  on  the  ground  that  he  had 
assumed  tlie  payment  of  the  debt.  It  wa-s 
held  that  the  joinder  was  not  authorized  by 
the  Rhode  Island  statute  permitting  joinder 
in  the  alternative.  In  Thompson  v.  London 
County  Council,  [1899]  1  Q.  B.  840,  68  L.  J. 
Q.  B.  625,  80  L.  T.  Rep.  N.  S.  512,  47  Wkly. 
Rep.  433,  P  sued  D  for  negligently  excavating 
near  P's  house  and  thereby  damaging  it.  l3 
in  his  pleading  denied  liability  and  attributed 
the  damage  to  the  negligence  of  S  in  leaving 
a  water  main  open.  P  applied  to  add  S  as  a 
defendant  in  the  alternative.  It  was  held 
that  the  permission  of  the  statute  did  not 
apply. 

Illustration. —  The  principle  was  thus  illus- 
trated by  Romer,  L.  J.,  of  the  court  of  appeal, 
in  Frankenburg  v.  Great  Horseless  Carriage 
Co.,  [1900]  1  Q.  B.  504,  512,  69  L.  J.  Q.  B. 
147,  81  L.  T.  Rep.  N.  S.  684,  7  Manson  347: 
"  If  you  have  suffered  a  wrong  it  may  be 
that  A  is  the  person  who  has  committed  it, 
but  perhaps  you  are  not  certain  that  it  may 
not  be  B  who  has  committed  it,  and  if  so,  15 
is  liable.  As  between  A  and  B  they  are 
strangers  to  each  other  in  the  matter."  In 
such  a  case  there  can  be  no  joinder  of  A 
and  B,  for  the  causes  are  separate  and  dis- 
tinct. 

83.  Suit  by  one  assignee  for  all  see  Assign- 
ments, 4  Cye.  1. 

Suit  in  equity:  Generally  see  Equitt.  For 
injunction  see  iNJUNCTiOiss,  22  Cyc.  724.  To 
set  aside  fraudulent  conveyance  see  Fkaudu- 
LENT  Conveyances,  20  Cyc.  323. 

84.  Kirk  r.  Young,  2  Abb.  Pr.  (N.  Y.) 
453,  Story  Eq.  PI.  §  72.  And  see  Equity, 
16  Cyc.  191. 

"  It  is  the  rule  of  a  Court  of  equity  that 
all  persons  who  are  interested  in  a  question 
which  is  litigated  .  .  .  must,  eitlier  in  the 
shape  of  plaintiffs  or  defendants,  be  brought 
before  the  Court."  Small  v.  Attwood,  Younge 
407,  457,  per  Lord  Chief  Baron  Lvndliurst. 

85.  Story  Eq.  PI.  §  97.  And  see  Piatt  v. 
Colvin,  50  Ohio  St.  703,  708,  36  N.  E. 
735. 
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its  current  terms  in  the  equity  reports,  was  carried  bodily  into  the  New  York  code 
of  1848,  and  there  added  to  the  general  rule  for  tlie  joinder  of  those  "  united  in 
interest."  The  provision  now  appears,  witli  little  or  no  material  change,  in  almost 
every  code  state.^^ 

B.  Terms  of  Statutory  Exception.  As  enacted  in  184:8  and  copied  in  the 
other  codes  this  statutory  exception  to  the  rule  of  joinder  declares  "that  when  the 
question  is  one  of  a  common  or  general  interest  of  many  persons ;  or  when  the 
parties  are  very  numerous  and  it  may  be  impracticable  to  bring  them  all  before 
the  court,  one  or  more  may  sue  or  defend  for  the  benefit  of  the  whole." 

C.  Nature  and  Purpose  —  l.  In  General.  The  enactment  has  been  judicially 
recognized  as  an  adoption  into  code  procedure  of  a  characteristic  device  of  equity 
procedure,  "  in  its  breadth  and  substance,"  and  as  permitting  code  pleaders,  when 
considei'ing  the  extent  of  the  exception,  to  rely  upon  the  decisions  of  courts  of 
equity.^"  The  purpose  of  the  statute  is,  not  only  to  prevent  a  practical  failure  of 
justice  in  extreme  cases,"  but  to  avoid  as  far  as  may  be  a  multiplicity  of  suits, 
and  settle  in  one  the  rights  of  all  parties  having  a  common  or  general  interest.^^ 

2.  As  A  Cumulative  Privilege.    The  privilege  granted  by  the  statute  is  not  con- 
ditioned upon  an  inability  of  the  many  to  sue  collectively  by  means  of  a  trustee 
nor  is  its  exercise  dependent  upon  the  previous  granting  of  an  order  of  court, 


86.  N.  Y.  Code  (1848),  §  99.  The  excep- 
tion was  not  expressly  recognized  in  the  orig- 
inal code,  as  first  reported,  but  was  added  by 
the  legislature.  See  for  a  history  of  the 
enactment  McKenzie  v.  L'Amoureux,  11  Barb. 
(N.  Y.)  516;  Tobin  v.  Portland  Mills  Co.,  41 
Greg.  260,  68  Pac.  743,  1108. 

87.  See  the  statutes  of  Arizona,  Arkansas, 
California,  Colorado,  Connecticut,  Idaho,  In- 
diana, Iowa,  Kansas,  Kentucky,  Montana,  Ne- 
braska, Nevada,  New  York,  North  Carolina, 
North  Dakota,  Ohio,  Oklahoma,  Oregon, 
South  Carolina,  South  Dakota,  Utah,  Wash- 
ington, Wisconsin,  and  Wyoming. 

It  has  of  course  a  still  wider  range,  as  an 
historic  exception  in  equity  procedure. 

88.  N.  Y.  Code  (1848),  §  99.  And  see  the 
codes  in  the  states  referred  to  in  the  pre- 
ceding note. 

Under  the  English  Judicature  Acts,  it  is 
declared  (in  Order  XVI,  rule  9)  that  "where 
there  are  numerous  persons  having  the  same 
interest  in  one  cause  or  matter,  one  or  more 
of  such  persons  may  sue  or  be  sued,  or  may 
be  authorized  by  the  court  or  a  judge  to  de- 
fend in  siich  cause  or  matter,  on  behalf  or 
for  the  benefit  of  all  persons  so  interested." 

89.  See  the  discussion  in  Piatt  v.  Colvin, 
50  Ohio  St.  703,  708,  711,  36  N.  E.  735.  See 
also  McKenzie  v.  L'Amoureux,  11  Barb. 
(N.  Y. )  516,  518  (where  Harris,  J.,  remarks: 
"  In  making  the  great  changes  contemplated 
by  the  adoption  of  the  code,  it  [the  New  York 
Legislature  of  1848]  was  careful  to  preserve 
this  convenient  practice  of  the  court  of  chan- 
cery .  .  .  thus  retaining  in  the  new  practice 
the  same  rules  by  which  to  determine  whether 
the  proper  parties  were  before  the  court, 
which  then  prevailed  in  the  court  of  chan- 
cery") ;  Tobin  V.  Portland  Mills  Co.,  41  Oreg. 
269,  68  Pac.  743,  1108;  Frederick  v.  Douglas 
County,  96  Wis.  411,  71  N.  W.  798;  Day  v. 
Buckingham,  87  Wis.  215,  58  N.  W.  254. 

90.  Com.  V.  Scott,  112  Ky.  252,  65  S.  W. 
596,   23   Ky.  L.   Rep.    1488;   McKenzie  v. 


L'Amoureux,  11  Barb.  (N.  Y.)  516  fas  quoted 
in  the  previous  note)  ;  Piatt  v.  Colvin,  50 
Ohio  St.  703,  36  N.  E.  735 ;  Tobin  v.  Portland 
Mills  Co.,  41  Oreg.  269,  276,  68  Pac.  743, 
1108,  v/here  it  is  said:  "The  statute  [as 
quoted  in  the  text] ,  instead  of  amending  the 
exceptions  to  the  rules  of  equity  in  respect  of 
parties  is  a  legislative  recognition  thereof. 
The  decisions  of  the  courts  of  equity  must  be 
examined  to  determine  when  these  statutory 
exemptions  are  applicable."  See  also  Equity, 
10  Cyc.  191. 

91.  See  the  remarks  of  Lord  Chief  Baron 
Lyndhurst  in  Small  v.  Attwood,  Younga  407, 
and  of  Nelson,  J.,  in  Smith  v.  Swormstedt,  16 
How.  (U.  S.)  288,  303,  14  L.  ed.  942.  See 
also  Platfv.  Colvin,  50  Ohio  St.  703,  30  N.  E. 
735;  Faber  v.  Faber,  76  S.  C.  156,  56  S.  E. 
677. 

92.  McCann  v.  Louisville,  63  S.  W.  446,  23 
Ky.  L.  Rep.  558.    But  see  infra,  V,  E. 

93.  Wheelock  v.  Los  Angeles  First  Presb. 
Church,  119  Cal.  477,  51  Pac.  841,  where  an 
incorporated  church  was  divided,  by  the 
proper  ecclesiastical  authority,  into  two  or- 
ganizations, the  Central  church  and  the  West- 
minster church,  both  unincorporated.  Two 
members  of  the  Central  church  brought  an 
action  for  themselves  and  all  other  members 
of  the  Central  church,  to  compel  a  division 
of  the  funds  of  the  corporation.  It  was  ob- 
jected that  the  board  of  trustees  of  the  Cen- 
tral church  was  the  proper  party  to  inaugu- 
rate the  proceedings.  It  was  held  that  even 
if  there  Avas  a  board  of  trustees  authorized 
to  sue,  the  action  was  properly  inaugurated, 
because  of  the  statute  permitting  one  to  sue 
for  many.  So,  when  there  is  a  question  as 
to  the  legal  title  of  the  trustees  as  such,  they 
may  sue  under  the  privilege  of  the  statute, 
if  the  question  is  one  of  common  or  general 
interest  of  many  persons,  and  they  are  mem- 
bers of  this  general  body.  Penny  v.  Central 
Coal,  etc.,  Co.,  138  Fed.  769,  71  C.  C.  A.  135. 
Compare  Shepard  v.  Meridian  Bank,  149  Ind. 

[V,  C.  2] 
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even  whori  an  order  ia  apparently  contemplated  l;y  the  Ktatiite  or  some  rule  of 

COlll't."^ 

D.  Extent  of  Statutory  Exception  —  l.  To  Legal  as  Well  as  Equitable 
Causes.  It  has  been  urged  under  the  code,  in  recent  as  in  early  cases,**  that  as  the 
statute  has  merely  coi)iod  the  equitable  provision  without  addition  in  terms,  tiie 
exception  can  have  no  greater  extent  under  tlie  codes  than  it  had  in  equity  pro- 
cedure.^" But  tlie  terms  of  the  enactment  and  its  context  suggest  no  sucli  restric- 
tion, and  the  weight  of  authoi-ity  adopts  the  exception  as  applicable,  under  the 
code,  to  actions  of  a  legal  as  well  as  to  those  of  an  equitable  natui'c.''^ 

2.  Whether  to  Joint  Interests.  The  language  of  the  court  in  a  recent  opinion 
under  tlie  code  and  in  some  earlier  equity  cases  suggests  that  this  exception  extends 
even  to  joint  interests."^  But  this  construction  is  in  the  teeth  of  the  express 
requirement  of  the  codes  that  persons  who  are  "united  in  interest  must  be  joined 
as  plaintiffs  or  defendants." 

3.  Different  Classes  of  Cases  —  a.  In  General.    The  statute  permits  one  or 


532,  48  N.  E.  346;  Clay  v.  Selali  Valley  Irr. 
Co.,  14  Wash.  543,  45  Pac.  141. 

94.  Adams  v.  Clark,  30  Colo.  65,  85  Pac. 
642,  wliere  it  was  held  that  under  tlie  Colo- 
rado code  which  provided  that  "  when  the 
parties  are  numerous  and  it  is  impracticable 
to  bring  them  all  before  the  court,  one  or 
more  may  sue  or  defend  for  the  benefit  of 
all,  and  the  court  may  make  an  order  tliat 
the  action  be  so  prosecuted  or  defended,"  the 
provision  as  to  order  was  not  mandatory. 

95.  See  for  instance  Piatt  v.  Colvin,  50 
Ohio  St.  703,  36  N.  E.  735;  McKenzie  v. 
L'Amoureux,  11  Barb.  (N.  Y.)  516;  Habicht 
v.  Pemberton,  4  Sandf.  (N.  Y.)  657. 

96.  See  the  argument  in  Piatt  v.  Colvin, 
50  Ohio  St.  703,  711,  36  N.  E.  735. 

97.  California. —  Florence  v.  Helms,  136 
Cal.  613,  69  Pac.  429,  action  for  a  conversion. 

North  Carolina. —  Thames  v.  Jones,  97  N.  C. 
121,  1  S.  E.  692,  action  in  the  nature  of 
ejectment. 

Ohio.—  Piatt  V.  Colvin,  50  Ohio  St.  703,  36 
N.  E.  735,  action  to  recover  a  certain  sum  of 
money  stolen. 

Wisco72sin. —  Hodges  v.  Nalty,  104  Wis. 
464,  80  N.  W.  726,  action  to  recover  a  sub- 
scription. 

United  States. —  Penny  v.  Central  Coal, 
etc.,  Co.,  138  Fed.  769,  71  C.  C.  A.  135,  action 
for  a  trespass  to  land,  the  federal  court  pro- 
ceeding at  law  under  the  Arkansas  code,  be- 
cause of  the  Practice  Conformity  Act. 

See  37  Cent.  Dig.  tit.  "Parties,"  §  12. 

98.  According  to  the  language  of  the  court 
in  Tobin  v.  Portland  Mills  Co.,  41  Oreg.  269, 
68  Pac.  743,  1108,  cases  in  which  persons 
have  a  "joint  and  indivisible  interest"  are 
within  the  scope  of  the  exceptions.  "  So 
where  some  of  the  partners  in  a  very  nu- 
merous company  (500  and  more)  filed  a  bill 
on  behalf  of  themselves  and  all  the  other 
partners  to  rescind  a  contract  entered  into 
on  behalf  of  the  partnership,  where  it  was 
manifest,  from  the  circumstances  of  the  case, 
that  it  could  be  for  tlie  benefit  of  all  the 
partners  that  the  contract  should  be  re- 
scinded, it  was  hold  by  the  court,  upon  an 
objection  for  want  of  parties,  that  the  bill 
was  mainti)inal)le."  Stoiy  l^q.  Pi.  §  115; 
Small  V.  Attwood,  Younge  407,  408. 

[V,  C.  2] 


99.  See  supra,  III,  C,  2,  a.  It  is  to  be  ob- 
served also  that  in  the  original  code  of  1848, 
and  in  its  standard  form  to-day,  the  statutory 
exception  forms  part  of  this  enactment  requir- 
ing a  joinder  of  persons  who  are  "  united  in 
interest."  And  there  is,  in  recent  decisions 
rmder  the  code,  direct  authority  that  "  joint  ' 
interests  are  not  within  the  scope  of  the  ex- 
ception, at  least  as  against  an  objection  for 
defect  of  parties.  George  v.  Benjamin,  100 
Vvis.  622,  630,  70  X.  W.  619,  69  Am.  St.  Eep. 
963,  where  the  court,  on  a  demurrer  for  de- 
fect of  plaintiffs,  refused  to  permit  one  to 
sue  for  many,  because  it  appeared  from  the 
complaint  that  there  was  a  "  joint "  interest, 
and  therefore  no  "  common  or  general "  inter- 
est, among  the  associates,  Bardeen,  J.,  say- 
ing :  "  The  fact  that  all  the  parties  to  the 
contract  are  united  in  interest  affords  a  suf- 
ficient reason  for  holding  that  they  are  neces- 
sary parties  to  the  action."  And  see  Dav  v. 
Buckingham,  87  Wis.  215,  58  N.  W.  254, 
permitting  one  to  sue  for  many,  because  the 
interests  were  "  common  or  general  "  and  not 
"  joint."  Compare  McMahon  v.  Eaulir,  47 
N.  Y.  67.  In  Piatt  v.  Colvin,  50  Ohio  St.  703, 
36  N.  E.  735,  the  president  of  a  joint  stock 
association  organized  under  the  laws  of  New 
York  and  consisting,  as  alleged  in  the  peti- 
tion, of  about  one  thousand  shareholders, 
"  all  of  whom  have  a  joint  interest  and 
o^^^lership  in  the  cause  of  action  set  forth," 
was  permitted  to  sue  in  Ohio,  in  behalf  of 
all  the  shareholders;  but  defendant  had  de- 
murred upon  the  ground  that  plaintiff  was 
without  capacity  to  sue,  there  was  apparently 
no  demurrer,  as  in  the  Wisconsin  case,  supra, 
this  note,  for  "  defect  of  parties."  So  Hilton 
Bridge  Constr.  Co.  v.  Foster,  26  Misc.  (N.  Y.) 
338,  57  N.  Y.  Suppl.  140  [affirmed  in  42  N.  Y. 
App.  Div.  030,  59  N.  Y.  Suppl.  1106],  has 
been  distinguished  from  Bear  v.  American 
Rapid  Tel.  Co.,  36  Hun  (N.  Y.)  400,  upon  the 
ground  that  the  former  involved  a  case  of 
common,  but  not  joint,  interest  and  the  latter 
was  a  case  of  a  joint  agreement.  See  Climax 
Specialty  Co.  Seneca  Button  Co.,  54  Misc. 
(N.  Y.)  152,  103  N.  Y.  Suppl.  822.  Compare 
in  this  connection  Foster  v.  Gulf,  etc.,  R.  Co., 
91  Tox.  631,  45  S.  W.  376,  opinion  delivered 
by  Brown,  A.  J. 
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more  to  sue  or  defend  for  all  iu  two  classes  of  cases :  ^  (1)  "When  the  question  is 
one  of  common  or  general  interest  to  many  persons ;  ^  and  (2)  when  tiie  parties 
are  verj  numerous  and  it  is  impracticable  to  bring  them  all  before  the  court.^ 
Although  often  overlapping^  these  two  classes  are  theoretically  and  sometimes 
actually  distinct.* 

l3.  "Common  op  General  Interest"  —  (i)  Gontbolling-  Feature.  When 
the  question  is  one  of  connnon  or  general  interest  to  many  the  controlling  feature 
is  not  the  number  of  the  persons  interested  bat  the  quality  of  the  interest.^  In 
this  class  the  requirement  of  "many  persons"  is  so  easily  satisfied  that  one  per- 
son has  been  permitted  to  sue  for  four,®  or  even  for  three.'^  The  test  is  substan- 
tially the  convenient  test  of  a  community  of  interest,  which  permits  but  does  not 
require  the  owners  to  join  as  plaintiffs.^ 

(ii)  Range  of  Application  The  "  question  of  general  or  common  interest 
to  many"  which  will  permit  one  or  more  to  sue  or  defend  for  all  appears  in  a 
great  variety  of  cases. ^  JSTo  definite  limits  have  been  set  to  the  permission  of  the 
statute.  It  has  been  recognized  in  the  case  of  claims  on  behalf  of  unincorporated 
associations  and  societies  of  widely  different  kinds,^°  on  behalf  of  creditors,  in 


1.  See  Hawarden  p.  Youghiogheny,  etc., 
Coal  Co.,  Ill  Wis.  545,  87  N.  W.  472,  55 
L.  R.  A.  828. 

2.  See  infra,  V,  D,  3,  b. 

3.  See  infra,  V,  D,  3,  e. 

4.  See  cases  cited  infra,  this  note. 

The  distinction  between  the  two  classes 
was  of  marked  and  material  importance  in 
such  cases  on  the  one  side  as  McKenzie  v. 
L'Amoureux,  11  Barb.  (N.  Y.)  516;  Climax 
Specialty  Co.  v.  Seneca  Button  Co.,  54  Misc. 
(N.  Y.)  152,  103  N.  Y.  Suppl.  822;  Hilton 
Bridge  Constr.  Co.  Foster,  26  Misc.  (N.  Y.) 
338,  57  N.  Y.  Suppl.  140;  Hawarden  v. 
Youghiogheny,  etc..  Coal  Co.,  Ill  Wis.  545, 
87  N.,  W.  472,  55  L.  R.  A.  828,  where  the 
question  was  one  of  common  or  general  inter- 
est to  many;  and  on  the  other  side  as  Kirk 
V.  Young,  2  Abb.  Pr.  (N.  Y.)  453;  Hodges 
V.  Nalty,  104  Wis.  464,  80  N.  W.  726; 
George  v.  Benjamin,  100  Wis.  622,  76  N.  W. 
619,  69  Am.  St.  Rep.  963,  where  the  question 
was  one  of  numerous  parties. 

For  the  nature  of  the  distinction  see  im- 
mediately infra,  this  section. 

5.  Farnam  v.  Barnum,  2  How.  Pr.  N.  S. 
(N.  Y.)  396,  404,  where  it  is  said:  "  It  is  the 
character  of  the  interest  which  controls, 
rather  than  the  number  of  persons."  And  see 
McKenzie  v.  L'Amoureux,  11  Barb.  (N.  Y.) 
616;  Climax  Specialty  Co.  v.  Seneca  Button 
Co.,  54  Misc.  (N.  Y.)  152,  103  N.  Y.  Suppl. 
822;  Hilton  Bridge  Constr.  Co.  v.  Foster  26 
Misc.  (N.  Y.)  338,  57  N.  Y.  Suppl.  140  [af- 
firmed in  42  N.  Y.  App.  Div.  630,  59  N.  Y. 
Suppl.  1106]. 

6.  Climax  Specialty  Co.  v.  Seneca  Button 
Co.,  54  Misc.  (N.  Y.)  152,  155,  103  K  Y. 
Suppl.  822,  where  it  appeared  that  plaintiff 
was  suing  for  himself  and  "  others."  From 
allegations  by  defendant  which  the  court  felt 
free  to  consider,  it  appeared  also  that  the 
"  others  "  numbered  three.  The  court  said : 
"Although  it  would  seem  at  first  sight  that  a 
condition  requiring  '  many  '  persons  is  hardly 
satisfied  by  three,  nevertheless,  in  respect  to 
this  particular  section  that  interpretation 
seems  to  be  settled." 


7.  Hilton  Bridge  Constr.  Co.  v.  Foster,  26 
Misc.  (N.  Y.)  338,  340,  57  N.  Y.  Suppl.  140,- 
where  one  of  three  holders  of  receivers'  cer- 
tificates sued  for  all,  to  have  the  certificates 
declared  a  first  lien.  The  court  said:  "The 
question  presented  is  whether  or  not  this  is 
a  common  interest  of  '  many  persons.'  .  .  . 
It  would  be  a  proper  use  of  the  term  within 
these  definitions,  for  instance,  to  ask:  How 
many  persons  are  similarly  situated  with  the 
plaintiff?  and  correct  to  answer,  two  besides 
the  plaintiff."  A  similar  result  was  reached  in 
the  leading  case  of  McKenzie  v.  L'Amoureux, 
11  Barb.  fN.  Y.)  516. 

8.  Climax  Specialty  Co.  v.  Seneca  Button 
Co.,  64  Misc.  (N.  Y.)  152,  103  N.  Y.  Suppl. 
822.  In  Hawarden  v.  Youghiogheny,  etc.. 
Coal  Co.,  Ill  Wis.  545,  551,  87  N.  W.  472, 
65  L.  R.  A.  828,  the  court  remarks:  "We 
have,  therefore,  before  us  an  unlawful  con- 
spiracy directed  against  a  large  number  of 
persons,  which  has  already  resulted  in  driving 
cut  of  business  a  considerable  number  ot  such 
persons,  and  which  the  defendants  threaten 
to  continue  indefinitely  against  the  whole 
class.  .  .  .  The  question  as  to  the  legality 
of  this  conspiracy  is  certainly  one  of  common 
and  general  interest  to  all  persons  against 
whom  it  was  directed  and  is  being  enforced." 

9.  See  cases  cited  infra,  note  10  et  seq. 

10.  Unincorporated  associations,  churches, 
etc. —  California. —  Wheslock  v.  Los  Angeles 
First  Presb.  Church,  119  Cal.  477,  51  Pae. 
841  (on  behalf  of  the  members  of  an  unin- 
corporated church)  ;  Gieske  v.  Anderson,  77 
Cal.  247,  19  Pac.  421  (on  behalf  of  an  unin- 
corporated fire  company). 

Georgia. —  Bates  v.  Houston,  66  Ga.  198. 

Illinois. —  Giiilfoil  f.  Arthur,  158  111.  600, 
41  N.  E.  1009. 

Ohio.—  Piatt  V.  Colvin,  50  Ohio  St.  703,  36 
N.  E.  735,  on  behalf  of  an  unincorporated 
joint  stock  company,  there  being  no  demurrer 
for  defect  of  parties. 

Virginia. —  Perkins  i\  Seigfried,  97  Va.  444, 
34  S.  E.  64. 

United  States. —  Penny  v.  Central  Coal, 
etc.,  Co.,  138  Fed.  769,  71  C.  C.  A.  135;  Mc- 
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whatever  way,  wlio  have  a  common  interest  in  tlio  questions  of  law  and  fact 
involved  ill  the  general  controversy,"  on  behalf  of  heirs  or  legalees  with  reference 
to  an  alleged  eliiini  or  liability  aflecting  the  |)roi)erty,'^  and  on  hehalf  of  taApayers 
from  whom  a  tax  has  been  illegally  collected.'"  The  permission  holds  even  wlien 
the  claims  are  several  in  their  nature  if  there  appear  in  the  case  special  circum- 
stances creating  a  community  of  interest  in  both  the  law  and  the  facts  of  the  con- 
troversy, as  when  creditors  with  claims  in  severalty  have  an  insolvent  corporation 
for  their  common  debtor  and  seek,  on  behalf  of  themselves  and  otliers,  to  enforce 
the  statutory  liability  of  its  stock-holders,"  or  policemen  have  several  claims  against 
the  municipality  for  compensation  for  the  time  they  were  illegally  suspended  under 
a  void  ordcr,'^  or  owners  in  severalty  of  water  rights  in  a  certain  stream  demand 
the  restoration  of  a  dam,  the  wrongful  removal  of  which  has  cut  off  their  common 
source  of  supply,^^ 

e.  Impracticable  Number  of  Parties  —  (i)  Controllino  Feature.  In  the 
second  class  of  cases  within  the  statute  permitting  one  to  sue  or  defend  for  all,''' 
the  controlling  feature  is  not  the  community  of  interest  but  the  number  of  per- 
sons who,  by  the  general  rules  of  joinder,  should  appear  as  parties.'^  If  tlie  rec- 
ord shows  not  only  that  these  persons  are  numerous  but  also  that  it  is  impracti- 
cable to  bring  them  all  before  the  court,'"  the  code  permits  one  or  more  to  sue  or 
defend  for  the  benefit  of  the  whole. 

(ii)  What  Amounts  to  ^jv  Impracticable  Number.  The  test  of  what 
amounts  to  an  impracticable  number,  permitting  one  to  sue  for  all,  varies  with 
the  circumstances  of  each  case.  In  the  absence  of  a  showing  of  difficulty  in 
bringing  them  all  before  the  court,  the  mere  fact  that  there  are  many  parties  is 
not  sutiicient ;  an  able  court  has  declined  to  recognize  the  exception  in  the  case 
of  two  hundred  and  fifty  persons.^"    On  the  other  hand,  the  same  court  has 


Intosh  V.  Pittsburg,  112  Fed.  705.  Compare 
American  Steel,  etc.,  Co.  v.  Wire  Drawers, 
etc..  Unions,  Nos.  1  &  3,  90  Fed.  598,  where 
leaders  of  an  organized  strike  were  sued  as 
fairly  representing  the  organization,  witliout 
regard  to  their  official  connection  with  it. 

See  37  Cent.  Dig.  tit.  "  Parties,"  §  12.  See 
also  Associations,  4  Cyc.  299;  Clubs,  7 
Cyc.  258;  Joint  Stock  Companies,  23  Cyc. 
466;  Labor  Unions,  24  Cyc.  815;  Mutual 
Benefit  Insurance,  29  Cyc.  1. 

11.  Creditors. — Colorado. —  Adams  t".  Clark, 
36  Colo.  65,  85  Pac.  642. 

Illinois. —  Carter  v.  Rodewald,  108  111.  351. 

Indiana. —  Blair  v.  Shelby  County  Agricul- 
tural, etc.,  Assoc.,  28  Ind.  175. 

Kentucky. —  Alexander  v.  Gish,  88  Ky.  13, 
9  S.  W.  801,  10  Ky.  L.  Rep.  989;  McCann  v. 
Louisville,  63  S.  W.  446,  23  Ky.  L.  Rep.  558, 
holding  that  one  or  more  of  a  large  number 
of  persons  who  have  paid  street  assessments 
under  the  same  mistake  of  law  may  sue  for 
all  to  determine  their  rights  to  recover. 

'Neio  York. —  Gibson  v.  American  L.  &  T. 
Co.,  58  Hun  443,  12  N.  Y.  Suppl.  444 ;  Hilton 
Bridge  Constr.  Co.  v.  Foster,  26  Misc.  338, 
57  N.  Y.  Suppl.  140. 

Washinf/ton. —  Clay  v.  Selah  Valley  Irr. 
Co.,  14  Wash.  543,  45  Pac.  141. 

Sec  37  Cent.  Dig.  tit.  "Parties,"  §  12.  See 
also  Fraudulent  Conveyances,  20  Cyc.  323. 

12.  Heirs  and  legatees. —  McKeiizie  v. 
L'Amouroiix,  11  liarb.  (N.  Y.)  510;  Clarke  v. 
Clarke,  8  Misc.  (N.  Y.)  339,  29  N.  Y.  Suppl. 
338.  See  also  Descent  and  Distkibution, 
14  Cyc.  1 ;  Wills. 

13.  Com.  V.  Scott,  112  Ky.  252,  G5  S.  W. 
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596,  23  Ky.  L.  Rep.  1488,  55  L.  R.  A.  597, 
holding  further  that  the  principle  is  not  af- 
fected by  the  fact  that  plaintiff  is  a  non- 
resident of  the  county,  and  those  for  whom 
he  sues  are  residents.  And  see  Frederick  v. 
Douglas  County,  96  Wis.  411,  71  N.  W.  798. 
See  also  Taxation. 

14.  Day  v.  Buckingham,  87  Wis.  215,  58 
N.  W.  254. 

15.  Gorley  v.  Louisville,  65  S.  W.  844,  23 
Ky.  L.  Rep.  1782,  where  tlie  action  was 
brought  by  ten  plaintiffs,  suing  for  the  bene- 
fit of  themselves  and  the  other  members  of 
the  police  force  of  the  city  of  Louisville.  The 
action  as  brought  was  sustained  on  the  au- 
thority of  McCann  v.  Louisville,  63  S.  W. 
446,  23  Ky.  L.  Rep.  558. 

16.  Climax  Specialty  Co.  v.  Seneca  Button 
Co.,  54  Misc.  (N.  Y.)  152,  103  N.  Y.  SuppL 
822. 

17.  See  supra,  V,  D,  3. 

18.  See  cases  cited  infra,  note  19  et  seq. 

19.  Sea  Castle  v.  Madison,  113  Wis.  346, 
89  N.  W.  156. 

20.  Castle  v.  Madison,  113.  Wis.  346,  356, 
89  N.  W.  156,  where  Bardeen,  J.,  says:  "It 
is  argued  that  it  is  impracticable  to  bring  in 
all  the  riparian  ovvTiers  [some  two  hundred 
and  fifty-si.x  persons]  and  that  all  interests 
are  represented  in  the  suit  as  it  is.  This  con- 
tention cannot  be  sustained.  It  is  not  shown 
that  it  is  impracticable  to  bring  all  the 
owners  into  the  suit.  We  shall  not  assume 
that  it  is  because  they  are  numerous." 

For  other  cases  holding  or  suggesting  that 
the  parties  were  not  impracticably  numerous 
see  Bird  v,  Lanpliear,  11  N.  Y.  App.  Div.  613, 
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recognized  seventy-five  persons  as  a  sufficiently  impracticable  number  in  the 
circumstances  of  another  case.^^ 

(in)  Whether  Community  of  Interest  Is  Necessary.  The  statute 
makes  no  mention  of  any  community  of  interest  as  a  requisite  to  a  suit  by  or 
against  one  for  all,  but  the  same  facts  of  the  cases  which  recognize  and  apply  the 
exception  all  show  some  interest  in  common  among  the  parties  represented.^^ 
The  established  doctrine  in  equity  recognized  it  as  essential  that  there  should  be 
at  least  "a  common  interest,  or  a  common  right  ...  or  a  general  claim  or  privi- 
lege;"    and  the  fundamental  tenets  of  sound  procedure  require  it.^* 

(iv)  Nature  of  the  Community  of  Interest.  The  cases,  however,  have 
not  defined  this  community  of  interest.  It  may  be  very  general,  as  in  an  action 
by  a  few  citizens  of  a  town,  suing  in  behalf  of  themselves  and  all  their  fellow 
citizens,  to  compel  a  railway  company  to  comply  with  provisions  of  its  char- 
ter which  affect  the  town  as  a  whole.^^  But,  however  general,  tlie  interest  must 
be  common  to  all  with  reference  to  some  distinguishable  subject-matter  of 
action.^® 

E.  Limits    of   Exception — \.    Interests    Several    Without  Community. 

Although  the  interests  of  those  who  may  be  represented  as  plaintiffs  or  defend- 
ants under  the  exception  noticed  above  are  several  and  not  joint  interests,^''  the 
permission  of  the  exemption  is  not  available  if  the  grounds  of  action  or  defense 
are  entirely  distinct  and  unconnected.^^  It  must  appear  that  the  parties  repre- 
sented are  in  the  same  class  with  the  representing  party .^^ 

2.  Interest  in  Legal  Question.    ISTor  is  it  sufficient  that  this  class  interest  is 


42  N.  Y.  Suppl.  623  (the  associates  were  forty 
in  number)  ;  Brainerd  v.  Bertram,  5  Abb.  N. 
Cas.  (N.  Y.)  102  (forty  in  number)  ;  Kirk 
V.  Young,  2  Abb.  Pr.  N.  S.  (N.  Y.)  453 
( thirty-five  in  number ) . 

21.  "  Seventy-five  persons  is  surely  a  very 
large  and  unwieldy  number  of  persons  to  join 
in  an  action  when  it  is  practicable  for  a  few 
to  settle  the  controversy  for  the  benefit  of  all. 
A  line  must  be  drawn  somewhere,  and,  while 
it  may  be  difficult  to  draw  it  at  any  precise 
number  we  hold  that  seventy-five  is  a  suf- 
ficient number,  in  a  case  like  the  present,  to 
justifv  the  court  in  allowing  one  or  more  to 
sue  for  all."  Hodges  v.  Nalty,  104  Wis.  464, 
468,  80  N.  W.  726,  per  Winslow,  J. 

22.  Macon,  etc.,  E.  Co.  v.  Gibson,  85  Ga.  1, 
11  S.  E.  442,  21  Am.  St.  Rep.  135;  Shepard 
V.  Meridian  Nat.  Bank,  149  -  Ind.  532,  48 
N.  E.  346 ;  Quinlan  v.  Myers,  29  Ohio  St.  500 ; 
Hodges  V.  Xalty,  104  Wis.  464,  80  N.  W.  726 ; 
and  cases  cited  infra,  note  23  et  seq. 

23.  "  In  this  class  of  eases  [where  the 
parties  are  very  numerous  and  it  is  im- 
practicable to  bring  them  all  before  the 
court],  there  is  usually  a  privity  of  interest 
between  the  parties ;  but  such  a  privity  is  not 
the  foundation  of  the  exception.  On  the  con- 
trary, it  is  sustained  in  some  cases,  where  no 
such  privity  exists.  However,  in  all  of  them 
there  always  exists  a  common  interest,  or  a 
common  right,  which  the  hill  seeks  to  estab- 
lish and  enforce,  or  a  general  claim  or  privi- 
lege, which  it  seeks  to  establish,  or  to  narrow, 
or  take  away."  Story  Eq.  PI.  §  120.  The 
case  of  Ayers  v.  Carver,  17  How.  (U.  S.) 
591,  15  L.  ed.  179,  "furnishes  an  instructive 
illustration  of  the  case  where  the  parties,  no 
matter  how  numerous,  cannot  find  representa- 
tion by  a  few,  and  where  this  practice  is  not 


applicable."  American  Steel,  etc.,  Co.  v. 
Wire  Drawers,  etc..  Unions  Nos.  1  &  3,  90 
Fed.  598,  607,  per  Hammond,  J. 

24.  See  infra,  V,  E. 

25.  Macon,  etc.,  R.  Co.  v.  Gibson,  85  Ga. 
1,  23,  11  S.  E.  442,  21  Am.  St.  Rep.  135, 
where  Buckley,  J.,  said:  "A  further  question 
is  whether  some  of  the  citizens  of  Thomaston, 
suing  in  behalf  of  themselves  and  all  their 
fellow-citizens  of  the  town,  will  be  sufficient 
as  parties  plaintiff'  in  this  proceeding,  or 
whether  all  the  citizens  must  join  as  such 
plaintiffs.  The  interest  being  common  to  all 
as  a  community,  and  the  citizens  being 
numerous  (of  which  fact  we  can  take  judicial 
notice  from  public  statistics),  we  think  the 
case  is  provided  for  by  a  well-recognized  rule 
which  has  long  prevailed  in  equity,  and  that 
some,  as  representatives  of  the  class,  may  sue 
for  all." 

26.  Scott  V.  Donald,  165  U.  S.  107,  17  S.  Ct. 
262,  41  L.  ed.  648.    And  see  infra,  V,  E. 

27.  See  supra,  V,  D,  2. 

28.  Quinlan  v.  Myers,  29  Ohio  St.  500; 
Douglas  County  v.  Walbridge,  38  Wis.  179. 

29.  "  It  is  plain  that  the  suit  was  brought 
on  the  idea  that  the  two  classes  were  inter- 
ested in  common,  and  on  this  ground  Myers 
assumed  to  represent  200  of  them,  without 
distinction;  and  the  final  decree  of  the  court 
shows  that  he  was  permitted  to  represent 
both  classes.  It  is  shown  above  that  the  two 
classes  did  not  necessarily  have  a  common 
interest  in  the  subject-matter  of  the  suit; 
and  in  the  absence  of  a  statement  of  facts 
showing  that  there  existed  some  other  ground 
for  permitting  one  to  sue  in  his  own  name 
...  in  this  case,  in  behalf  of  himself  and 
others  of  his  own  class."  Quinlan  v.  Myers, 
29  Ohio  St.  500,  508,  per  Gilmore,  J. 
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in  the  question  of  law  l^efore  tlie  court;  the  community  of  interest  must  exist  in 
the  sul)j(;ct-niatter  of  the  Buit,'"^  or  in  the  quobtionH  of  law  and  fact  involved  in 
tlie  geiicTiil  controversy.'" 

3.  Test  of  Joinder.  As  the  exception  in  qucBtion  was  interpreted  by  the 
courts  of  equity,  the  limit  of  the  rigljt  to  sue  or  defend  as  representative  of  a 
class  was  lixed  by  the  limit  of  the  right  of  joinder  of  parties;'*'''  and  there  is 
nothing  under  the  code  to  change  this  historic  test.*'  In  permitting  the  excep- 
tion, however,  the  court  will  exercise  care  that  the  record  parties  represent  the 
interest  of  the  others  suiiiciently  for  an  honest  and  fair  ti'ial."' 

F.  Control  of  Suit  and  Responsibility — 1.  Rights  of  Plaintiff  — 
a.  Inchoate  Parties.  When  a  plaintilf  sues  for  himself  and  all  others  who  are 
similarly  situated,  the  action  in  possible  effect  is  the  same  as  if  all  had  joined  as 
plaintiifs.*'*  They  are  inchoate  parties,  in  the  sense  that  with  the  bringing  of  the 
original  action  they  acquire  rights  which  may  indeed  fail  but  may  also  be  per- 
fected by  the  decree.^**  According  to  some  authorities  they  are  so  far  virtually 
parties  from  the  beginning  that  as  respects  the  amount  in  controversy  and  the 
question  of  jurisdiction  the  court  will  look  to  the  aggregate  sum  sued  for  and  not 
merely  to  the  amount  of  plaintiff's  individual  claim  ;''^  and  as  respects  the  statute 
of  limitations  the  court  will  treat  the  action  as  if  originally  brought  in  the  names 
of  all  those  who  subsequently  come  in.^ 


30.  Seott  V.  Donald,  165  U.  S.  107,  17 
S.  Ct.  262,  41  L.  ed.  648;  Baker  v.  Portland, 
2  Fed.  Cas.  No.  777,  8  Eeporter  392,  5  Sawy. 
566  (holding  that  any  number  of  persons  who 
may  from  time  to  time  be  engaged  in  making 
street  improvements  under  several  and  dis- 
tinct contracts  with  a  city  are  not  therefore 
a  class  of  persons  having  a  common  interest 
in  the  subject  of  street  improvements,  con- 
cerning which  any  one  or  more  may  sue  for 
the  whole)  ;  Cutting  v.  Gilbert^  6  Fed.  Cas. 
No.  3,519,  5  Blatchf.  259.  And  see  Quinlan 
V.  Myers,  29  Ohio  St.  500. 

31.  See  the  discussion  in  Turner  v.  Mobile, 
135  Ala.  73,  83  So.  132;  Cloyes  v.  Middlebury 
Electric  Co.,  80  Vt.  109,  66  Atl.  1039,  11 
L.  R.  A.  N.  S.  093,  both  with  reference  to  the 
analogous  question  of  joinder. 

32.  See  the  remarks  of  Nelson,  J.,  in  Cut- 
ting V.  Gilbert,  6  Fed.  Cas.  No.  3,519,  5 
Blatchf.  259,  261,  approved  and  adopted  by 
Shiras,  J.,  in  Scott  v.  Donald,  165  U.  S.  107, 
116,  17  S.  Ct.  262,  41  L.  ed.  648,  "[On  the 
nature  of]  the  interest  that  will  allow  parties 
to  join  in  a  bill  of  complaint,  or  that  will 
enable  the  Court  to  dispense  with  the  presence 
of  all  the  parties,  when  numerous,  except  a 
determinate  number." 

33.  The  rudimentary  nature  of  the  test 
is  illustrated  in  the  remark  of  Ingraham,  J., 
in  O'Brien  v.  Fitzgerald,  6  N.  Y.  App.  Div. 
509,  514,  39  N.  Y.  Suppl.  707,  where  he  said: 
"A  man  having  100  promissory  notes,  made 
by  different  individuals  might  as  well  ask  to 
sue  all  of  them  in  one  action,  because  if  he 
had  to  bring  the  100  actions  against  the  100 
individuals  lie  would  be  required  to  bring  and 
maintain  a  multiplicity  of  suits." 

34.  Smith  v.  Swormstedt,  16  How.  (U.  S.) 
288,  303,  14  L.  ed.  012,  where  Nelson,  J., 
said:  "In  all  cases  where  exceptions  to  the 
general  rule  arc  allowed,  and  a  few  are  per- 
mitted to  sue  and  defend  on  belialf  of  the 
many,  by  rppreacntation,  care  must  be  taken 
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that  persons  are  brought  on  the  record  fairly 
representing  the  interest  or  right  involved, 
so  that  it  may  be  fully  and  honestly  tried." 

35.  Wheelock  v.  Los  Angeles  First  Presb. 
Church,  119  Cal.  477,  481,  51  Pac.  841  (where 
it  is  said :  "  The  plaintiffs  bring  the  action 
for  the  benefit  of  all  the  members  of  the  Cen- 
tral Presbyterian  Church.  In  effect,  each 
member  is  a  party  plaintiff  ")  ;  Com.  v.  Scott, 
112  Ky.  252,  65  S.  W.  596,  23  Ky.  L.  Rep. 
1488,  55  L.  R.  A.  597 ;  McCann  v.  Louisville, 
63  S.  W.  446,  23  Ky.  L.  Rep.  558;  Brineker- 
hoff  V.  Bostwick,  99  N.  Y.  185,  1  N.  E.  663; 
Whiting  V.  Elmira  Industrial  Assoc.,  45  N.  Y. 
App.  Div.  349,  350,  61  N.  Y.  Suppl.  27  (where 
it  is  said :  "  The  plaintiff  has  brought  this 
action  in  behalf  of  himself  and  all  others  -who 
are  similarly  situated.  ...  It  is,  in  effect,  the 
same  as  if  all  bad  joined  as  plaintiffs"); 
Manning  v.  Mercantile  Trust  Co.,  37  Misc. 
(N.  Y.)  215,  75  N.  Y.  Suppl.  168. 

36.  Richmond  v.  Irons,  121  U.  S.  27,  7 
S.  Ct.  788,  30  L.  ed.  864;  Newgass  v.  At- 
lantic, etc.,  R.  Co.,  72  Fed.  712;  Woodgate  v. 
Field,  2  Hare  211,  6  Jur.  871,  11  L.  J.  Ch. 
321,  24  Eng.  Ch.  211,  67  Eng.  Reprint  88; 
Sterndale  v.  Hankinson,  1  Sim.  393,  27  Rev. 
Rep.  210,  2  Eng.  Ch.  393,  57  Eng.  Reprint 
625. 

37.  Com.  V.  Scott,  112  Ky.  252,  65  S.  W. 
596,  23  Ky.  L.  Rep.  1488,  55  L.  R.  A.  597; 
McCann  v.  Louisville,  03  S.  W.  446,  23  Ky. 
L.  Rep.  55S. 

38.  Brinckerhoff  v.  Bostwick,  99  N.  Y.  185, 
1  N.  E.  663  (where  the  action  was  begun  by 
B  in  1880  in  behalf  of  liimself  and  all  others 
similarly  interested  in  a  cause  which  accrued 
in  1876;  in  1883  eight  other  plaintiffs  came 
in;  it  was  contended  that  they  were  not 
within  the  six  years'  limit  of  the  statute; 
but  it  was  hold  that  all  are  deemed  to  have 
been  plaintiffs  in  18S0)  ;  Dnnne  r.  Portland 
St:  R.  Co.,  40  Oreg.  295,  65  Pac.  1052;  Rich- 
mond V.  Irons,  121  U.  S.  27,  7  S.  Ct.  788,  30 
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b.  Master  of  the  Suit.  But  until  an  incboate  plaintifE  lias  come  into  the  rec- 
ord, or  a  judgment  has  been  reached,  the  control  of  tlie  action  remains  with  the 
active  plaintitf  he  may  at  pleasure  continue,  compromise,  abandon,  or  dismiss 
the  action.'"'  If  he  fails  in  the  action  those  whom  he  represents  will  also  fail, 
for  their  rights  rise  no  higher  than  his.*^ 

e.  Limits  of  Sole  Control  —  (i)  Effect  of  Intervention.  On  the  other 
hand,  as  soon  as  a  person  sitriilarly  situated  witli  the  original  plaintiff  has  come 
into  the  record  in  some  proper  way  as  a  party  plaintiff,  he  becomes  vested  with 
an  interest  in  the  subject-matter  of  the  action,  and  thereafter  nothing  can  be  done 
by  the  original  plaintiff  in  derogation  of  the  rights  and  interests  of  the  added 
co-plaintiff'.*'^  The  original  plaintiff  still  has  the  right  to  prosecute  the  action  in 
good  faith,  but  he  cannot,  without  the  consent  of  his  added  co-plaintiff,  abandon 
or  discontinue  it,  or  unreasonably  delay  its  prosecution.*^ 

(n)  Effect  of  a  Judgment.  The  record  plaintiff's  right  of  control  ceases 
when  he  has  pi'osecuted  his  action  to  a  judgment,  whether  interlocutory  or  final, 
whicli  declares  the  rights  and  liabilities  of  the  various  parties  interested.** 


L.  ed.  864;  Fidelity  Ins.,  etc.,  Co.  v.  Roanoke 
Iron  Co.,  81  Fed.  439;  Newgass  v.  Atlantic, 
etc.,  R.  Co..  72  Fed.  712.  Compare  MacArdell 
y.  Olcott,  62  N.  Y.  App.  Div.  127,  70  N.  Y. 
Suppl.  930. 

A  different  doctrine  appears  in  some  cred- 
itors' suits  see  Ceeditoes'  Suits,  12  Cyc.  43 
and  note  78. 

39.  In  some  cases  the  active  plaintiff  is 
not  necessarily  the  record  plaintiff,  as  when 
the  original  plaintiff  of  record  has  transferred 
his  entire  cause  of  action  after  action  begun 
and  before  judgment.  Here  the  action  may 
go  on  in  the  name  of  the  original  plaintiff  but 
under  the  control  of  his  assignee.  Hirshfeld 
V.  Fitzgerald,  157  N.  Y.  166,  51  N.  E.  997,  46 
L.  R.  A.  839. 

40.  Hirshfeld  v.  Fitzgerald,  157  N.  Y.  166, 
51  N.  E.  997,  46  L.  R.  A.  839;  Beadleston  v. 
Alley,  4  Silv.  Sup.  (N.  Y.)  595,  7  N.  Y. 
Suppl.  747.  See  the  remarks  of  the  court  in 
McDougald  v.  Dougherty,  11  Ga.  570,  588, 
where  it  is  said :  "  Up  to  the  time  of  the 
decree,  it  is  a  suit  only  between  party  and 
party,  and  the  plaintiff  is  dominus  litis,  or 
master  of  his  own  case.  He  may  dismiss  or 
compromise  it,  or  make  any  other  disposition 
of  it  which  he  sees  fit ;  and  as  a  correlative 
right  to  this,  the  defendant  may  tender  satis- 
faction, and  compel  him  to  accept  it."  And 
see  Piedmont,  etc.,  L.  Ins.  Co.  V.  Maury,  75 
Va.  508,  513.  In  this  case  it  is  said:  "  It  is 
conceded,  so  far  as  the  petitioners  are  con- 
cerned, that  up  to  the  very  instant  of  the 
application  to  be  made  parties,  Maury  [the 
original  plaintiff]  had  the  indubitable  right 
to  dismiss  his  bill.  When  they  made  their 
application  to  come  into  the  cause,  Maury  at 
once  announced  his  purpose  to  dismiss,  and 
asked  liberty  to  do  so."  It  was  held  that  this 
liberty  was  properly  granted. 

Limitations  on  the  doctrine  see  Atlas  Bank 
V.  Nahant  Bank,  23  Pick.  (Mass.)  480; 
Manning  v.  Mercantile  Trust  Co.,  37  Misc. 
(jST.  Y.)  215,  75  N.  Y.  Suppl.  168;  Belmont 
Nail  Co.  V.  Columbia  Iron,  etc.,  Co.,  46  Fed. 
336.  Effect  of  intervention  see  infra,  V,  F,  1, 
c,  (i).  Effect  of  judgment  see  infra,  V,  F,  1, 
c,  (I). 


Rule  in  the  more  limited  range  of  credit- 
ors' suits  see  Ckeditoks'  Suits,  12  Cyc.  47, 
and  cases  cited  in  note  14. 

41.  Quinlan  v.  Myers,  29  Ohio  St.  500,  510, 
where  Gilmore,  J.,  says :  "  Upon  general 
principles,  if  the  party  named  as  plaintiff, 
who  sues  in  behalf  of  himself  and  others, 
fails  in  his  suit,  tliose  whom  he  represents 
must  also  fail,  for  the  rights  of  those  repre- 
sented can  not  rise  higher  than  those  of  the 
party  named  as  plaintiff." 

42.  Manning  v.  Mercantile  Trust  Co.,  37 
Misc.  (X.  Y.)  215,  75  N.  Y.  Suppl.  168;  Bel- 
mont Nail  Co.  V.  Columbia  Iron,  etc.,  Co.,  46 
Fed.  336  (where  a  motion  by  another  creditor 
to  come  in  was  pending  at  the  time  of  the 
original  plaintiff's  motion  to  dismiss)  ;  Atlas 
Bank  v.  Nahant  Bank,  23  Pick.  (Mass.)  480, 
492  (where  the  language  of  the  court  is 
broadly  that  "  the  original  complainants  have 
no  power  to  discontinue,  any  more  than  a 
petitioning  creditor  could  discontinue  the  pro- 
ceedings under  a  commission  of  bankruptcy," 
but  there  had  been  an  interlocutory  judgment. 

43.  Manning  v.  Mercantile  Trust  Co.,  37 
Misc.  (N.  Y.)  215,  217,  75  N.  Y.  Suppl.  168, 
Avhsre  Scott,  J.,  said :  "  Where,  as  in  the 
present  case,  he  [the  original  plaintiff]  has 
unreasonably  delayed  its  prosecution,  and  in- 
dicates that  lie  has  no  present  intention  of 
continuing  its  prosecution,  without  any  as- 
signed cause  or  reason  except  a  mere  disin- 
clination to  proceed,  a  proper  case  is  pre- 
sented for  committing  the  conduct  of  the  ac- 
tion to  the  coplaintiff  who  has  come  in  upon 
the  original  plaintiff's  invitation."  But  the 
intervening  plaintiff  on  being  made  dominus 
litis  may  be  required  to  give  bond  to  the 
original  plaifttiff  to  secure  him  against  his 
liability  for  costs.  Manning  v.  Mercantile 
Trust  Co.,  supra. 

44.  Salisbury  v.  Binghamton  Pub.  Co.,  85 
Hun  (N.  Y.)  99,  32  N.  Y.  Suppl.  652.  See 
Brinckerhoff  v.  Bostwick,  99  N.  Y.  185,  194, 
1  N.  E.  663,  where  the  court  remarks:  "If 
he  had  prosecuted  the  action  to  judgment, 
then  the  judgment  would  have  been  for  the 
benefit  of  all  the  stockholders,  and  he  would 
then  have  ceased  to  have  control  over  it,  be- 

[V,  F,  1,  e,  (II)] 


140    [80  Cye.] 


PARTIKH 


2.  Responsibility  of  Defendants  by  Representation.  When  tliose  who  are 
made  (iLifciidaiits  by  rcprcseiitatioii  all  nbuid  in  the  haiue  Hituatioii  as  inernljorB  of 
Olio  class  and  are  in  i'acfc  faii-Jy  represented  by  the  parties  on  the  record,  it  is 
within  the  power  of  the  court  to  make  its  judgment  effective  not  merely  upon 
the  individuals  in  the  recoi-d,  but  also  ui)on  the  class  represented  by  them.'" 

VI.   DEFECTS,  OBJECTIONS,  AND  AMENDMENTS. 

A.  Want  of  Capacity  to  Sue.  Where  it  appears  from  the  face  of  tlie  com- 
plaint that  plaintilf  lias  no  legal  caj)acity  to  sue,  the  objection  may  be  taken 
by  demurrer;  otherwise  it  must  be  taken  by  way  of  answer  or  a  plea  in  abate- 
ment.*® It  cannot  ordinarily  be  taken  advantage  of  under  the  general  issue." 
As  a  general  rule  want  of  capacity  to  sue  is  not  ground  for  dismissal  or  nonsuit.^* 

B.  Misnomer.  As  a  general  rule  a  misnomer  or  misdescription  of  a  party 
must  be  raised  by  a  plea  in  abatement  and  not  by  a  deiimrrer/^  or  motion  to  dis- 
miss or  for  a  nonsuit.™  It  catmot  be  taken  advantage  of  in  arrest  of  judgment,^' 
or  as  a  ground  for  new  trial.^^  In  some  cases  it  may  be  taken  advantage  of  as  a 
variance.^^ 

C.  Misjoinder  or  Non- Joinder  of  Parties — l.  Persons  Entitled  to  Object 
—  a.  As  to  Defendants.  Under  the  codes  and  practice  acts  of  the  several  states 
the  rule  generally  prevalent  is  that  an  objection  for  misjoinder  of  defendants  may 
be  made  only  by  a  defendant  asserting  that  he  is  improperly  joined.^    Under  the 


cause  the  rights  of  the  other  stockholders 
would  at  once  have  attached  thereto."  And 
see  Collins  v.  Taylor,  4  N.  J.  Eq.  163. 

45.  Wallace  v.  Adams,  204  U.  S.  415,  27 
S.  Ct.  303,  51  L.  ed.  547,  holding  that  in  a 
test  case  against  ten  persons  who  had  been 
admitted  to  citizenship  and  enrolment  by  the 
United  States  court  in  the  Indian  Territory, 
and  who  were  sued  as  representatives  of  the 
separate  rights  of  three  thousand  persons,  a 
decree  vacating,  for  certain  irregularities,  the 
judgment  of  those  courts  is  binding  on  a 
person  belonging  to  the  class  thus  represented 
who  has  had  an  opportunity  to  come  into 
court  and  has  taken  no  action.  Compare 
Flint  V.  Spurr,  17  B.  Mon.  (Ky.)  499. 

46.  See  Pleading,  IV. 

47.  See  Pleading,  XIII. 

48.  See  Dismissal  and  NoNStnT,  14  Cye. 
438. 

49.  See  Pleading,  VI. 

50.  See  Dismissal  and  Nonsuit,  14  Cyc. 
438. 

51.  State  V.  Knowlton,  70  Me.  200.  See, 
generally,  Judgments,  23  Cyc.  827. 

52.  Washington  Camp  v.  Funeral  Ben.  As- 
soc., 8  Pa.  Dist.  198.  See,  generally,  New 
Trial,  29  Cyc.  760. 

53.  See  Pleading,  XIII. 

54.  Alabama. —  Rensford  v.  Magnus,  (1907) 
43  So.  853;  Worthington  v.  Miller,  134  Ala. 
420,  32  So.  748;  Teal  v.  Chancellor,  117  Ala. 
612,  23  So.  051 ;  Pate  v.  Hinson,  104  Ala.  599, 
10  So.  527 ;  Bragg  v.  Patterson,  85  Ala.  233, 
4  So.  716;  Horton  v.  Sledge,  29  Ala.  478; 
Erwin  v.  Fergson,  5  Ala.  158. 

California. —  Asevado  v.  Orr,  100  Cal.  293, 
34  Pac.  777;  Pfister  v.  Dascey,  05  Cal.  403,  4 
Pac.  393. 

Colorado. —  People  v.  Stoddard,  34  Colo. 
200,  SO  Pac.  251,  holding  that  the  objection 
that  tliere  is  a  misjoinder  cannot  be  raised 
by  joint  demurrer. 
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Iowa. —  Turner  v.  Keokuk  First  Nat.  Bank, 
26  Iowa  562. 

Kansas. —  Gregg  v.  Berkshire,  (App.  1900) 
62  Pac.  550. 

Michiqan. —  Walker  v.  Casgrain,  101  Mich. 
604,  GO  N.  W.  291. 

Minnesota. —  Mitchell  v.  St.  Paul  Bank,  7 
Minn.  252;  Nichols  v.  Paindall,  5  Minn.  304; 
Lewis  V.  Williams,  3  Minn.  151. 

Mississippi. —  Hopson  v.  Harrell,  56  Miss. 
202. 

Missouri. —  Ashby  v.  Winston,  26  Mo.  210; 
T.  A.  Miller  Lumber  Co.  v.  Oliver,  65  Mo. 
App.  435. 

Nebraska. —  Boose  v.  Perkins,  9  Nebr.  304, 
2  N.  W.  715,  31  Am.  Rep.  409. 

Neio  York. —  McCrea  v.  Chahoon,  54  Hun 
577,  8  N.  Y.  Suppl.  88;  Richtmyer  v.  Rieht- 
mver,  50  Barb.  55 ;  Adams  v.  Slingerland,  39 
Misc.  638,  80  N.  Y.  Suppl.  635;  Boston  Base 
Ball  Assoc.  V.  Brooklyn  Base  Ball  Club,  37 
Misc.  521,  75  N.  Y.  Suppl.  1076;  Reno  Oil 
Co.  V.  Culver,  33  Misc.  717,  68  N.  Y.  Suppl. 
303  [reversed  on  other  grounds  in  60  N.  Y. 
App.  Div.  129,  69  N.  Y.  Suppl.  969]. 

Ohio. —  Gutridge  v.  Vanatta,  27  Ohio  St. 
366;  Powers  v.  Bumcratz,  12  Ohio  St.  273; 
Niven  v.  Smith,  2  Ohio  Dec.  (Reprint)  337, 
2  West.  L.  Month.  465. 

Texas.- —  Portier  i:  Fernandez,  35  Tex.  534 ; 
Key  V.  Fonts,  (Civ.  App.  1906)  99  S.  W. 
448;  Woodhouse  i:  Cocke,  (Civ.  App.  1897) 
39  S.  W.  948,  holding  that  failure  of  plaintiff 
to  state  a  cause  of  action  as  against  some 
defendants  as  to  whom  it  is  dismissed  will 
not  authorize  a  dismissal  for  misjoinder  as 
to  defendants  against  whom  it  is  sufficient. 
But  compare  Johnson  v.  Davis,  7  Tex.  173. 

Wisconsin. —  North  Hudson  Mut.  Bldg., 
etc.,  Assoc.  V.  Childs,  86  Wis.  292,  50  N.  W. 
870;  Jones  V.  Foster,  07  Wis.  20(i.  30  N.  W. 
097;  Bronson  v.  Markey,  53  Wis.  98,  10 
N.  W.  ICC. 
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common  law,  however,  where  it  appears  from  the  face  of  the  complaint  that  there 
is  a  misjoinder  of  defendants,  in  an  action  ex  contractu  any  of  them  may  urge 
the  misjoinder.^^  Plaintiff  is  not  entitled  to  urge  that  defendants  are  not  proper 
parties  after  his  own  act  in  joining  tliem.^^  In  case  there  is  an  improper  joinder 
of  causes  of  action  as  well  as  of  parties,  either  of  the  defendants  may  take  advan 
tage  of  the  misjoinder.^^  But  where  defendants  have  agreed  tliat  a  joint  action 
may  be  brought  against  them,  they  cannot  afterward  question  the  regularity  of 
sucli  a  proceeding.^^  Under  the  codes  a  demurrer  for  non-joinder  of  parties  will 
not  be  sustained  unless  it  appears  that  the  demurrant  has  an  intei-est  in  having  the 
omitted  party  made  defendant,  or  is  in  some  way  prejudiced  by  the  -omission.^ 
So  a  nominal  party  against  whom  no  personal  judgment  is  sought  cannot  set  up 
as  a  defense  the  non-joinder  of  necessary  parties.^^  Defendants  cannot  object  to 
the  non-joinder  of  other  defendants  where  they  have  secured  the  dismissal  of  the 
action,''^  or  have  consented  to  a  discontiimance  as  to  them.^^  Nor  can  they  object 
where  they  have  resisted  an  application  to  make  the  persons  in  question  defend- 
ants.^ or  where,  having  been  applied  to,  they  have  not  correctly  informed  plaintiff 
as  to  the  parties.^^ 

b.  As  to  Plaintiffs.  As  a  general  rule,  under  the  codes  a  defendant  is  not 
entitled  to  object  to  tlie  joinder  of  too  many  pai'ties  plaintiff  unless  he  shows  that 
he  has  been  prejudiced  thereby .^^ 

2.  Action  of  Court  Sua  Sponte.  Where  it  appears  that  a  necessary  party  has 
been  omitted,  the  court  should  of  its  own  motion  require  the  omission  to  be 
correctfid  before  proceeding  farther.®^  The  court,  however,  will  not  refuse  to  try 
an  issue  between  parties  because  other  unknown  persons  may  be  interested.*** 

3.  Operation  AND  Effect  —  a.  At  Common  Law  —  (i)  Actions  on  Contract 
—  (a)  Plaintiffs.    The  non-joinder  of  plaintiffs  in  actions  on  contract  is  fatal,'' 


See  37  Cent.  Dig.  tit.  "Parties,"  §  149. 
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being  proper  parties,  they  were  not  entitled 
to  defend  upon  the  ground  of  limitations. 

57.  See  Joindee  and  Splitting  of  Ac- 
tions, 23  Cyc.  376. 

58.  Livermore  v.  Norfolk  County,  186  Mass. 
133,  71  N.  E.  305. 
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714. 
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34  Pac.  586.  See  also  Gutheil  Part  Inv.  Co. 
V.  Montclair,  32  Colo.  420,  76  Pac.  1050. 

63.  Murphy  v.  Dobben,  137  Mich.  565,  100 
N.  W.  891;  Callum  v.  Barnes,  44  Mich.  593,  7 
N.  W.  198. 
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1184. 

65.  Edwards  v.  Farmers'  F.  Ins.,  etc.,  Co., 
21  Wend.  (N.  Y.)  467  [affirmed  in  26  Wend. 
541]. 
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208  (holding  that  defendant  could  not  object 
to  the  joinder  of  plaintiff  unitedly  interested 
in  an  action  to  set  aside  fraudulent  convey- 
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labor  claims  preferred  to  an  execution  claim 
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97;  Knopf  v.  Chicago  Real  Estate  Bd.,  173 
111.  196,  50  N.  E.  658;  Blum  i:  Wyly,  111 
La.  1092,  36  Sc.  202;  Donovan  v.  Twist,  105 
N.  Y.  App.  Div.  171,  93  N.  Y.  Suppl.  990. 
But  see  Alderson  v.  Henderson,  5  W.  Va. 
182,  holding  that  where  a  bill  was  brought 
in  the  firm-name  and  process  served  upon  de- 
fendants, some  of  whom  answered,  there  was 
no  sufficient  ground  to  dismiss  the  bill  at  its 
own  instance  because  the  individual  members 
of  the  firm  were  not  named. 

68.  State  v.  Judge  New  Orleans  Commercial 
Ct.,  4  Rob.  (La.)  227. 

69.  Illinois. —  Connolly  v.  Cottle,  1  111. 
364. 

Maine. —  Holyoke  v.  Loud,  69  Me.  59. 
Massachusetts. —  Baker  v.  Jewell,  6  Mass. 
460,  4  Am.  Dec.  162. 
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and  ill  cmso  tlio  cri-or  is  apparent  I'roin  f,lio  face  of  tlio  pleading  it  may  be  urf^ed 
upon  doniurroi',"'"  in  arrest  of  judgment,'''  oi-  on  error. In  cafie  tlie  objection 
does  not  appear  upon  the  face  of  tiie  pleadings  it  may  i^e  nrged  as  a  ground  for 
a  plea  in  abatement,™  or  at  tbe  trial  by  a  motion  for  a  nonsuit,''''  ov  as  a  variance,'' 
under  tlie  genei-al  issue.  A  misjoinder  is  likewise  fatal,™  and  rriay  be  likewi.-^e 
availed  of  under  the  general  issue.''^  The  burden  is  oji  defendant  to  fcbow  that 
too  many  persons  are  joined  as  plaintiffs,  and  this  cannot  be  shown  by  cross- 
examination  of  ])laintiff's  witnesses.™ 

(b)  Defendants.  A  misjoinder  of  defendants  in  an  action  ex  contractu  is 
fatal,™  uilless  otherwise  provided  by  statute.^"  In  case  of  misjoinder  of  defend- 
ants the  defect,  if  it  is  apparent  upon  the  face  of  the  pleadings,  is  ground  for 
demurrer;^'  for  a  motion  in  arrest  of  judgment,^^  or  in  case  the  question  is  pi'ojj- 
erly  presented  in  error. Where  the  objection  does  not  appear  upon  the  plead- 
ings it  may  be  taken  advantage  of  by  motion  for  a  nonsuit,*^  or  under  the  general 
issue.^^  A  noil- joinder  of  defendants  jointly  liable  is  likewise  fatal.'*^'  The  non- 
joinder of  a  joint  obligor,  where  it  appears  on  the  face  of  the  record,  may  be 
taken  advantage  of  at  any  stage  of  the  case,^''  by  demurrer,^^  by  motion  in  arrest 
of  judgraent,^^  or  on  error.^°  In  case  non-joinder  does  not  appear  from  the  face 
of  the  record  it  must  be  pleaded  in  abatement,^^  and  it  cannot  be  urged  at  the  trial 
as  a  variance    or  by  motion  for  nonsuit."^ 

(ii)  Actions  of  Tort — (a)  Plaintiffs.  A  misjoinder  of  plaintiffs  in  an 
action  of  tort  will  defeat  a  recovery.^*  The  objection,  if  apparent  upon  the 
record,  may  be  taken  advantage  of  by  demurrer,^^  or  by  motion  in  arrest  of  judg- 
ments^ And  in  case  the  objection  does  not  appear  upon  the  face  of  the  pleadings 
it  is  a  ground  of  nonsuit  upon  the  trial.^''  The  omission  of  a  party  plaintiff  must 
be  taken  advantage  of  by  plea  in  abatement,"^  but  it  is  not  a  ground  for  demurrer 


New  Jersey. —  Mcintosh  v.  Long,  2  N.  J.  L. 
274. 

Pennsylvania. —  Morse  v.  Chase,  4  Watts 
456;  Sweigart  v.  Berk,  8  Serg.  &  R.  308. 
Vermont. —  Hall  v.  Adams,  1  Aik.  166. 

70.  See  Pleading,  VI. 

71.  See  Judgments,  23  Cyc.  827. 

72.  See  Appeal  and  Eekob,  2  Cj'^c.  687. 

73.  See  Pleading,  IV. 

74.  See  Dismissal  and  Nonsuit,  14  Cyc. 
438. 

75.  See  Pleading,  XIII. 

76.  Alalama.—  BeW  v.  Allen,  53  Ala.  125. 
Maine. —  Ulmer  v.  Cunningham,  2  Me.  117. 
Neio  Jersey. —  Robinson  v.  Scull,  3  N.  J.  L. 

817. 

Vew  York. —  Doremus  v.  Selden,  19  Johns. 
213. 

Ohio. —  Waldsmith  v.  Waldsmith,  2  Ohio 
156. 

See  37  Cent.  Dig.  tit.  "Parties,"  §  143. 

77.  See  Pleading,  XIII. 

78.  McKone  v.  Williams,  37  111.  App.  591. 

79.  Connecticut. —  Waleott  v.  Canfield,  3 
Conn.  194. 

Illinois. — ■  Eggleston  v.  Buck,  31  111.  254; 
Kimmel  v.  Shultz,  1  111.  169. 
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Gt.  634.' 
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W.  Va.  83. 

Wisconsin. —  Woostcr  v.  Northrup,  5  Wis. 
245. 
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Smith  V.  Cassell,  70  Wis.  567,  36  N.  W.  386. 

81.  See  Pleading,  VI. 

82.  See  Judgments,  23  Cyc.  827. 
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438. 
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Leftwich  v.  Berkeley,  1  Hen.  &  INI.  (Va.)  61; 
Berkley  v.  Cook,  3  Call  (Va.)  378. 

88.  See  Pleading,  VI. 

89.  See  Judgments,  23  Cyc.  827. 

90.  See  Appeal  and  Ebeoe,  2  Cyc.  687. 

91.  See  Pleading,  VI. 

92.  See  Pleading,  XIII. 

93.  See  Dismissal  and  Nonsuit,  14  Cyc. 
439. 

94.  Patton  v.  Crow,  26  Ala.  426;  Gerry  v. 
Gerry,  11  Gray  (Mass.)  381;  Rogers  r.  Ray- 
nor,  "102  Mich."  473,  60  N.  W.  980;  Murray  V. 
Webster,  5  N.  H.  391. 

95.  See  Pleading,  VI. 

96.  See  Judgments,  23  Cyc.  827. 
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438. 
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or  motion  in  arrest  of  judgment.  Upon  the  trial  the  objection  can  only  be  urged 
to  secure  an  apportionment  of  damages.^ 

(b)  Defendants.  Misjoinder  of  defendants  will  not  as  a  rule  defeat  an  action 
ex  delicto^^  and  the  error  cannot  be  reached  by  demurrer,^  or  plea  in  abatement,* 
unless  it  appears  from  the  face  of  the  complaint  tiiat  the  tort  could  not  be  joint, 
in  which  case  a  demurrer  will  lie;''  but  the  error  may  be  cured  by  the  fact  that 
plaintiif  takes  a  verdict  against  one  only,^  or  enters  a  nolle  prosequi?  A  non- 
joinder of  defendants  is  not  fatal,^  and  cannot  be  pleaded  in  abatement  or  in  bar, 
or  given  in  evidence  under  the  general  issue  ;  ^  nor  is  it  ground  for  demurrer.™  A 
distinction  is,  however,  made  in  the  case  of  a  cotenant  sued  in  respect  to  the  joii]t 
estate. 

b.  Under  the  Codes. Under  the  codes  a  misjoinder  of  plaintiff's^^  or  defend- 
ants "  is  not  as  a  rule  material  and,  althougli  in  some  cases  it  may  be  presented  by 
answer  or  demurrer^''  or  by  motion,^^  it  will  not  prevent  the  rendition  of  a  judg- 
ment according  to  the  merits  for  or  against  those  parties  properly  joined.-'^  A 
misjoinder  of  plaintiffs  cannot  be  reached  by  demurrer  to  the  evidence.^^  A  defect 
of  parties  is,  however,  usually  a  ground  for  demurrer,^*^  or,  where  not  apparent 
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from  the  fuco  of  tlie  complaint,  availal;le  by  aimwor.^'  It  cannot  be  urged  by 
motion  for  a  new  trial/-^  A  iniKjoindcr  of  plain tiflfs  iiiidor  tlio  codes  is  gronnd  for 
dismiBsal  only  with  respect  to  plaintiffs  impro]>erly  joined,  and  in  sorn(j  jnrisdic- 
tions  a  misjoinder  of  defendants  is  not  a  ground  for  nonsuit.  A  defe<;t  in  parties 
likewise  in  some  jurisdictions  cannot  be  urged  as  a  ground  for  dismissal  or 
nonsuit.^'' 

D.  Amendments.    Under  the  codes  and  practice  acts  of  the  several  states 

much  latitude  is  ncnv  permitted  with  regard  to  amendments  affecting  parties,  and 
it  is  usual  that  the  court  be  permitted,  on  motion  of  either  party  at  any  tijne,  in 
furtherance  of  justice,  and  on  such  terms  as  may  be  proper  to  permit  jin  amend- 
ment adding  or  striking  out  the  name  of  a  party,  or  correcting  a  mistake  in  the 
name  of  a  party,  or  changing  the  character  in  which  he  is  sued.''^  Under  the 
strict  rules  of  couunon  law,  however,  amendments  were  rarely  permitted,  except 
in  merely  formal  matters. 

E.  Waiver.  As  a  general  rule  a  defect  in  the  pleading  with  reference  to  the 
parties  is  waived  unless  urged  at  the  time  and  in  the  manner  first  available.^'* 
For  example  it  cannot  first  be  taken  advantage  of  upon  appeal.*'  The  rules  as 
to  waiver  do  not,  however,  apply  to  indispensable  parties.'" 


PARTIES  LITIGANT.  A  term  which  has  been  construed  to  mean  the 
antagonistic  sides  of  a  controversy.^    (See,  generally,  Parties.) 


21.  See  Pleading,  IV. 

22.  See  New  Trial,  29  Cyc.  760. 

23.  See  Dismissal  and  Nonsuit,  14  Cyc. 
438  et  seq. 

24.  See  Pleading,  VII. 

25.  See  Pleading,  XIV. 

26.  See  Appeal  and  Errok,  2  Cyc.  684  et  seq. 

[VI.  C,  3,  b] 


27.  See  Appeal  and  Ebboe,  2  Cyc.  687, 
784;  Pleading,  XIV. 

1.  Sodousky  v.  McGee,  4  J.  .J.  Marsh. 
(Ky.)  267,  270  [quoted  in  Pendly  v.  Illinoia 
Cent.  R.  Co.,  92  S.  W.  1,  28  Ky.  L.  Rep. 
1324]. 
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b.  Of  ihe  HLaie  Chancery  CouHh,  170 
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e.  Of  the  State  Co'urtH  <f  Lavi  GeneraLly,  171 
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Court,  174 
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Limit,  177 
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Will  Outrage  the  Public  Sense  of  Propriety  and  Decency ,  178 

C.  Estates  Subject  to  Partition,  178 

1.  None  But  Estates  Lleld  in  Cotenancy,  178 
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3.  Estates  in  Severalty  Paramount  to  the  Estate  LLeld  in  Coten- 

ancy, 180- 

a.  Dower  Rights  in  the  Whole  Property,  180 

b.  Other  Rights  in  Severalty,  180 

4.  Estates  in  Possession,  181 

a.  The  General  Rule,  181 

b.  Estates  LLeld  in  Joint  Tenancy,  181 

c.  Estates  LLeld  hy  Tenancy  hy  the  Entireties,  181 

d.  Community  Property,  181 

e.  Estates  in  Possession  Less  Than  in  Fee,  181 

5.  Estates  Not  in  Possession,  182 

D.  Property  and  Estates  Subject  to  Trusts  and  Agreements,  184 

1.  Property  LLeld  in  Partnership,  184 

2.  Property  Lleld  Under  Express  or  Lmplied  Trust,  185 

3.  Llomesteads,  186 

4.  Property  Subject  to  Agreements  Not  to  Partition,  187 

E.  Who  May  Maintain  Suits  For  Partition,  188 

1.  The  General  Rttle  Lncludes  Cotenants  of  Every  Class,  188 

2.  Preliminary  Demands  and  Other  Acts,  189 

3.  Only  Cotenants  Entitled  to  Possession,  190 

4.  Laches  and  the   Statute   of  L^imitations   as  Affecting  the 

Right,  190 

5.  Cotenants  Entitled  to  Possession  Put  in  Fact  Disseized,  191 

a.  Of  Real  Property,  191 

b.  Of  Personal  Property,  193 

c.  Where  Equity  Otherwise  LLas  Jtorisdiction  and  Proceeds 

to  Grant  Complete  Relief,  194 

6.  Cotenants  Holding  Legal  T'itles  Only,  194 

a.  The  General  Rale,  194 

b.  Mortgagees,  194 

c.  Holders  of  Conveyances  Talcen  as  Security,  194 

d.  Trustees,  194 

1.  Cotenants  Holding  an  Eqititable  Title  Only,  195 
a.  General  Rule,  195 
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b.  Mortgagors,  195 

c.  Cestuis  Que  Trustent,  196 

8.  Persons  Under  Disability,  196 

a.  Married  Women,  196 
1).  Infants,  196 
c.  Iu7iatics,  197 

9.  Executors  and  Administrators,  197 

10.  Heirs  and  Devisees  During  Pendency  of  Admininistration,  198 

11.  Tenants  For  life  or  Years,  199 

12.  Tenants  hy  the  Curtesy,  200 

13.  Widows  of  Deceased  Cotenants,  200 

14.  Aliens,  200 

15.  Holders  of  Contingent  and  Uncertain  Interests,  200 

16.  Joinder  of  Applicants,  201 

r.  Of  Parties  t)efendant,  and  the  Persons  Bound  hy  the  Parti- 
tion, 201 

1.  The  Effect  of  Omitting  a  Necessary  Party,  201 

2.  The  General  Ride  as  to  Parties  Defenda.nt.  202 

3.  Persons  Interested  in  the  Property  in  Different  Capacities,  202 

4.  The  limitation  of  the  Parties  Defendant  to  the  Estate  Sought  to 

Be  Partitioned,  203 

a.  The  General  Rule,  203 

b.  Trustees  and  Beneficiaries,  203 

5.  Adverse  Claimants,  204 

6.  Disseizors,  204 

7.  Owners  of  Estates  Not  in  Possession,  204 

8.  Persons  Not  in  Being,  205 

9.  Unknown  Owners,  206 

10.  Persons  Whose  Title  or  Right  Is  Dependent  on  That  of  a  Co- 

tenant,  206 

a.  Grantees,  206 

b.  Heirs,  207 

c.  Husband  or  Wife  of  Cotenant,  207 

d.  Encumbrancers,  208 

e.  Execxbtors,  Administrators,  and  Creditors,  210 

f.  lessees,  211 

g.  Purchasers  or  Encumbrancers  Pendente  Lite,  211 

h.  Holders  of  Easements,  212 

11.  Persons  Incompetent  or  Under  Disability,  213 

a.  Married  Women,  212 

b.  Infants,  212 

c.  Lxmatics,  213 

12.  Remedy  For  Defect  of  Parties,  214 
G.  The  Applicant's  Pleadings,  214 

1.  General  Rules  Respecting,  214 

2.  In  Chancery,  214 

3.  The  Parties,  214 

4.  The  Allegation  as  to  Holding  Togther  and  Undivided,  215 

5.  The  Allegation  of  Title  Held  in  Cotenancy  and  of  the  Moieties 

of  the  Parties,  215 

6.  The  Deraignment  of  Title,  216 

7.  Exhibits,  317 

8.  Adverse  Claims,  317 

9.  ^5  Against  Unknown  Owners,  218 

10.  Describing  the  Property,  218 

11.  Claims  For  Incidental  Relief,  218 

12.  Preliminary  Matters  or  Conditions  Precedent,  219 
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13.  YariancG  Between  the  Corrvplaint  and  the  Eoidence^  219 

14.  Prayer  For  Relief,  219 

15.  Bill  of  I'artioulars,  230 
10.  Signature  and  Verif  cation, 

17.  Amendments,  220 

18.  Su])])lem,ent(d  Complaints,  220 

19.  Responding  to  Defendant'' s  Pleadings,  221 
H.  Process,  221 

1.  Necessity  For,  221 

2.  The  Form  and  Contents  of  the  Process,  221 

3.  By  Whom  May  Be  Served,  222 

4.  Mode  of  Service,  222 

a.  Generally,  222 

b.  Puhlication,  222 

5.  Against  Unlcnovm  Owners,  223 

6.  Against  Incompjetent  Persons,  223 

a.  Minors,  223 

b.  Lunatics,  224 

7.  Amendments,  224 

8.  Collateral  Attacks,  224 
I.  Defendant'' s  Pleadings,  224 

1.  77i6  General  Rule,  224 

2.  TAe  Demui^rer,  224 

3.  Pleas  in  Abatevxent,  225 

4.  TAe  General  Issue,  225 

5.  Defenses  Allowable  in  the  United  States,  226 

6.  Setting  Out  Defendants  Claims,  227 

a.  Ti7Z«,  227 

b.  .//«'-?  Equities,  227 

7.  CVoss  j5*7(5s        Cross  Comjjlaints,  228 

8.  Amendments,  229 

9.  Supplemental  Answers,  229 
10.  ^^7Zs  o/"  Particulars,  229 

J.  Intervention,  229 

K.  Relief  Granted  in  Connection  With,  and  as  Incidental  To,  Par- 
tition, 230 

1.  General  Adjustment  of  Equities,  230 

2.  Limitations  Upon  the  Power  to  Adjust  Equities,  230 

3.  Accounting,  231 

4.  Accounting  For  Rents  and  Profits,  and  Use  and  Occupation,  232 

5.  Respecting  Improvements,  233 

a.  Awarding  the  Property  on  Which  They  Stand  to  the  Per- 

son Making  Them,  233 

b.  Allowing  Their  Value  to  Offset  or  Otherwise  Diminish  a 

Demand  in  Favor  of  Another  Cotenant,  234 

c.  Allowing  Compensation  Out  of  the  Proceeds  of  Sale,  234 

d.  Charging  the   Value  of  the  Improvements  Against  the 

Respective  Allotments,  235 

6.  Because  of  Waste,  236 

7.  Imposing  Liens,  237 

8.  Adjudicating  and  Enforcing  Pre'existing  Liens,  237 

9.  Declaring  and  Perfecting  the  Title  of  a  Party,  238 

10.  Equalizing    the    Partition    hy    Granting    and  Enforcing 

Otoelty,  238 
H.  Partial  Partition, 

12.  Proceedings  to  Preserve  the  Property,  241 
a.  By  Injunction,  241 
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b.  By  Beceivers,  241 
13.  Limitations,  241 
L.  The  Trial,  242 

1.  The  Issues,  242 

a.  Their  Restriction  hy  the  Pleadings,  242 

b.  Their  Expansion  to  Correspond  to  the  Pleadings,  242 
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b.  Disputed  or  Doubtful  Title,  243 

3.  The  Evidence,  244 

a.  Burden  of  Proof,  244 

b.  Evidence  of  Title,  245 

c.  Yariance,  246 

d.  Bespecting  the  Necessity  For  a  Sale,  246 

4.  Before  Who7n  the  Trial  May  TaJce  Place  j  Jury  Trial  or 

Beference,  247 
6.  Dismissal  JVithout  Trial,  248 
6.  The  Bindings,  248 
M.  The  Interlocutory  Judgment  or  Decree,  249 

1.  The  Purpose  and  Substance  of,  249 

2.  Necessity  For,  251 

3.  At  What  Time  May  Be  Entered,  251 

4.  Must  Conform  to  the  Pleadings  and  Findings  or  Verdict,  252 

5.  Construing,  252 

6.  Amending,  252 

7.  Vacating,  253 

8.  Conclusiveness  of,  253 

1^^.  The  Commissioners  or  Beferees,  253 

1.  Their  Appointment,  258 

2.  Necessity  For  Their  Appointment,  254 

3.  The  Appointment  of  New  Commissioners,  255 

4.  T'AiS  Qualifications  For  Appointment,  255 

5.  TAe  IFH^  or  Commission,  255 

6.  TAe  Oath  of  Office,  256 
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Owelty,  261 

e.  Where  the  Property  Consists  of  Different  Parcels  or  of 

a  Large  Tract  Which  Must  Be  Divided  Into  Many 
Parcels,  262 

f.  Creating  Easements  and  Servitudes,  263 

g.  Of  Mineral  Lands,  263 

h.  Avoiding  Unnecessary  Injury,  263 

i.  Designating  the  Allotments,  263 
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12.  Assailing  the  Action  of  the  Commissioners,  2(ii 

a.  Wui/wr  of  Uujlit  to,  204 

b.  Obj/i/;iuriis  to  Jiejxrt't,  When,  IIov),  and  hij  Whom  Must  Be 

'  Made,  204 

c.  Grounds  of  Ohjection,  265 

d.  Trial  (f  Exceptions  or  Ohjections,  2(i~> 

13.  Action  Which  May  Be  Taken  on  the  Jiejjort  of  the  Commis- 

sioners, 266 

14.  Confirmation  of  Their  Report,  266 

15.  Compensating ,  267 
O.  Partition  hy  Sale,  267 
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2.  The  Grounds  For  the  Sale,  267 
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3.  Proceedings  to  Procure  Order  Eor,  270 
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5.  Proceedings  After  Ordering  the  Sale,  273 

a.  Appraisement  to  Prevent  Sale,  273 

b.  Inquiry  Respecting  Liens,  274 

c.  Proceedings  Preparatory  For,  and  in  Making  the  Sale,  274 

6.  The  Report,  276 

Y.  Proceedings  to  Yacate  the  Report  and  Sale,  276 
a.  By  tlie  Parties  to  the  Suit,  276 
h.  By  the  Pihr chaser,  279 

c.  Because  the  Sale  Was  Made  to,  or  in  the  Interest  of,  One 
Not  Entitled  to  Bid,  281 

8.  Proceedings  to  Collect  the  Bid,  282 

a.  Making  the  Proper  Entry  of  the  Bid,  282 

b.  Taking  Security,  282 

c.  Ohtaining  Confirmation,  282 

9.  The  Effect  of  Confirmation,  283 

a.  As  Res  Judicata,  283 

b.  Upon  Further  Motions  to  Set  Aside  and  Upon  Suits  in 

Equity  For  Relief,  283 

10.  Notice  of  Proceedings  to  Confirm  or  Set  Aside,  284 

11.  Resale  to  Charge  the  Purchaser,  284 

12.  Remedies  to  Covipel  the  Payment  of  the  Bid,  or  of  tJie  Deficiency 

Resulting  From  a  Resale,  285 

a.  By  Action,  285 

b.  By  Summary  Proceedings,  285 

c.  Defenses  to  Proceedings  to  Compel  Payment,  286 
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c.  Collateral  Attack  Upon,  288 
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17.  Effect  of  the  Sale  as  a  Conversion,  290 

18.  Collecting  the  Proceeds  From  the  Selling  Officers,  290 

19.  The  Distrihution  of  the  Proceeds,  291 
P.  Costs  and  Attorney'' s  Fees,  294 

1.  General  Right  to,  294 

2.  Items  Allowable  as,  294 


PARTITION 


[30  Cyc]  151 


3.  Limiting  the  Right  to  Costs  to  Those  Incurred  After  the  Hear- 

ing or  Arising  From  a  Trial,  295 

4.  General  Rules  as  to  Allowance  of,  296 

a.  Where  a  Party  Has  Been  the  Cause  of  or  to  Blame 
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CROSS-REFERENCES 

For  Matters  Relating  to  : 

Distribution  of  Decedent's  Estate,  see  Exeotttoes  and  Administkatoes. 
Joint  Tenants,  see  Joint  Tenancy. 
Partition  of : 

Homestead,  see  Homesteads. 

Indian  Lands,  see  Indians. 

Submerged  Lands,  see  ISTavigable  Waters. 
Sale  bj  Executor  or  Administrator  to  Pay  Distributive  Shares,  seeExECUTOES 

AND  AdMINISTEATOES. 

Tenants  in  Common,  see  Tenancy  in  Common. 

I.  DEFINITION  AND  CLASSIFICATION. 

Anciently  the  word  "  partition  "  was  employed  only  with  reference  to  a  division 
of  lands  by  parceners  or  colieirs  which  had  descended  to  them  by  common  law  or 
by  custom.^  The  word  has  long  ceased  to  be  used  in  this  restricted  sense.  Herein 
it  is  intended  to  include  every  means  by  which  property  held  by  two  or  more  per- 
sons in  cotenancy  is  converted  into  estates  in  severalty  and  thereby  divided  among 
them,  either  by  assigning  parts  to  be  held  in  severalty  or  by  making  a  sale  of  the 
whole  and  awarding  to  each  his  share  of  the  proceeds.^    It  is  true  that  partition 


1.  Freeman  Cotcn.  &  P.  §  393. 

2.  "  The  object  of  the  action  of  partition," 
said  the  supreme  court  of  Iowa,  "  is  to  elTect 
a  division  of  real  property  amonf^  several 
joint  owners,  so  that  each  may  hold  his  re- 
spective share  in  severalty."  Clark  v.  Richard- 

m 


son,  32  Iowa  390,  401.  It  is,  however,  by  no 
means  essential  that  each  shall  take  his  share 
in  severalty,  for  by  consent  one  may  be 
given  his  share  in  severalty  and  the  others 
continue  to  hold  in  cotenancy.  As  applied 
to  homesteads,  the  word  "  '  partition  '  is  evi- 
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may  be  made  without  either  selling  the  property  or  dividing  it  into  specific  parts, 
as  where,  being  indivisible,  the  cotenants  agree  to  possess  the  whole  of  it  in  turn 
for  a  specified  period,^  but  this  mode  of  partition  is  so  rare  as  not  to  require 
extended  consideration.  Partition  is  accomplished  either  (1)  by  the  act  of  the  par- 
ties, as  where  the  cotenants  in  person  or  by  their  agents  agree  upon  the  property 
to  be  awarded  to  each,  or  select  persons  to  make  pai'tition  for  them,*  or  (2)  by  the 
courts  on  their  interposition  being  sought  by  one  or  more  of  the  cotenants.^ 

IL  BY  THE  ACT  OF  THE  PARTIES. 

A.  Of  What  Ppoperty  May  Be  Made.  It  is  difiicult  to  conceive  of  any 
one  class  or  item  of  property  susceptible  of  being  held  in  cotenancy  which  may 
not  be  divided  by  the  cotenants.  It  may  be  of  personal  property,^  as  well  as  of 
real  estate ;  of  several  parcels  as  well  as  of  a  single  parcel,  and  on  non-contiguous 
as  well  as  of  adjacent  tracts  or  of  part  only  of  the  lands  of  the  cotenants  as 
well  as  of  the  whole.^  With  respect  to  a  single  tract,  the  land  may  be  divided 
and  some  interest  left  therein  to  be  held  in  cotenancy,  as  when,  on  partitioning  a 
tract,  riparian  rights,''  or  the  right  to  mine,^°  are  allowed  to  remain  undivided.  If 
there  is  any  property  which  is  not  subject  to  partition  by  the  act  of  the  parties, 
it  must  be  of  the  same  class  as  is  not  subject  to  partition  by  the  courts,  namely  : 
"Those  things  the  division  of  which  would  be  against  the  public  right  or  policy, 
or  would  tend  to  impair  some  paramount  right  existing  in  a  stranger  to  the 
cotenancy,  or  would  outrage  the  public  sense  of  propriety  or  good  morals."  Xor 
is  tlie  character  of  the  estate  held  by  the  cotenancy  material  unless  it  is  one 
which  some  statute  forbids  to  be  partitioned.  Thus,  it  may  be  an  estate  in  pos- 
session, whether  in  fee  or  in  tail,^^  or  for  life,^^  or  for  years  or  any  other  conceivable 
period  ;  and  doubtless  of  estates  not  in  possession, and  especially  where,  as  in 
some  of  the  states,  partition  of  such  estates  can  be  compelled  by  resort  to  the 
courts.  It  is  always  essential  to  a  partition  that  the  property  be  held  in  coten- 
ancy, and,  althougli  a  parol  partition  is  valid  lander  the  laws  of  the  state,  it  cannot 
be  operative  where  the  property  was  owned  in  severalty  so  as  to  vest  title  in  an 
allottee  who,  before  the  partition,  held  no  title  to  the  allotment  in  cotenancy  or 
otherwise." 


dently  used  in  the  Constitution  in  its  legal 
sense,  and  means  the  act  or  proceeding 
through  which  two  or  more  co-owners  cause 
the  thing  to  be  partitioned  to  be  divided  into 
as  many  shares  as  there  are  owners,  and 
which  vests  in  each  of  such  persons  a  speci- 
fic part  with  the  right  to  possess  it  free  from 
a  like  right  in  other  persons  who  before  par- 
tition had  an  equal  right  to  possess."  Hud- 
gins  V.  Sansom,  72  Tex.  229,  231,  10  S.  W. 
104.  A  partition  "  is  a  separation  between 
joint  owners  or  tenants  in  common  of  their 
respective  interests  in  land,  and  setting 
apart  such  interests,  so  that  they  may  en- 
joy and  possess  the  same  in  severalty." 
Meacham  v.  Meacham,  91  Tenn.  532,  535,  19 
S.  W.  757.  It  always  implies  an  interest  in 
different  persons  in  the  property  to  be 
divided.  Brady  v.  McCosker,  1  N.  Y.  214. 
Very  strangely  it  was  said  in  a  recent  case 
"  the  object  of  partition  is  a  division  of  the 
estate  between  the  legal  owners  of  it  re- 
gardless of  equitable  claims."  Lono-ley  r. 
Longley,  92  Me.  395,  398,  42  Atl.  '  798 
[citing  Tilton  v.  Palmer,  31  Me.  486]. 
Doubtless  that  was  the  effect  of  a  partition 
at  law;  but  in  equity,  and  under  the  Ameri- 
can statutes  equitable  claims  and  titles  m.ay 


be  considered  and  are  generally  controlling, 
See  infra,  III,  E,  7;  III,  K,  1-10. 

3.  Freeman  Coten.  &  P.  §  393. 

4.  See  infra,  II. 

5.  See  infra.  III. 

6.  Pickering  v.  Moore,  67  N.  H.  533,  32 
Atl.  828,  68  Am.  St.  Rep.  695,  31  L.  R.  A. 
698. 

7.  Pipes  V.  Buckner,  51  Miss.  848. 

8.  Tewksbury  v.  Provizzo,  12  Cal.  20. 

9.  Organ  v.  Memphis,  etc.,  R.  Co.,  51  Ark. 
235,  11  S.  W.  96;  Bailey  v.  Rust,  15  Me.  440. 

10.  Coleman  v.  Coleman,  19  Pa.  St.  100, 
57  Am.  Dec.  641 ;  Darvill  v.  Roper,  3  Drew. 
294,  3  Eq.  Rep.  1004,  24  L.  J.  Ch.  779,  3 
Wkly.  Rep.  467,  61  Eng.  Reprint  915. 

11.  Buxton  V.  Bowen,  4  Fed.  Cas.  No. 
2,260,  2  Woodb.  &  M.  365;  Oakley  v.  Smith, 
Ambl.  308.  27  Eng.  Reprint  245,  1  Eden  261, 
28  Eng.  Reprint  684;  Thomas  v.  Gyles,  2 
Vern.  Ch.  232,  23  Eng.  Reprint  750. 

12.  Ryerss  v.  Wheelsr,  25  Wend.  (N.  Y.) 
434,  37  Am.  Dec.  243;  Mellon  v.  Reed,  114 
Pa.  St.  047,  8  Atl.  227. 

13  McCullough  V.  Finley,  69  Kan.  705, 
77  Pac.  096;  Guild  v.  Young,  (Tenn.  Ch. 
App.  1901)  62  S.  W.  404. 

14.  Smith    V.    Hollenbaek,    46    111.  252; 
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B.  Devices  For  Making"  the  Allotment.    Ah  partition  by  act  of  tlie  parties 

rests  w\  their  aj^reciii(;iit,  it  is  obvious  tliut  tlioy  ujay  resoi't  to  any  metliod  wliicli 
to  tlieiu  seoins  best,  and  that  it  must  Ijc  impossible  to  sj;ecil'y  all  tlie  metliods  that 
may  be  resorted,  to,  for  human  in<^efiuity  may  devise  wayfi  not  hitherto  employed 
and  which  nevertheless  satisfy  all  tlie  interested  parties.  When  partition  was 
spoken  of  only  as  an  act  of  tlie  pai'ceners,  it  was  said  that  they  might  effect  it: 
(1)  By  an  agreement  to  which  all  wei'e  ])arties  designating  the  parcel  to  be  lield 
in  severalty;  (2)  by  appointing  sfMneone  to  divide  the  lands  in  equal  parts  which 
the  sisters  had  the  right  of  selecting  in  the  oi'der  of  tlieir  senioi-ity  ;  (3)  by  liaving 
the  elder  sister  make  division  in  equal  parts,  in  which  event,  she  must  choose  last 
for  her  pai-t ;  and  (4)  by  dividing  the  lands  into  as  many  tracts  as  there  were 
parceners  and  putting  the  name  or  other  designation  of  each  tract  in  a  scroll  cov- 
ered witli  wax  and  then  requiring  these  scrolls  to  be  drawn  by  tlie  sisters  in  the 
order  of  their  seniority.'''  The  parties  may,  instead  of  dividing  the  property  in 
specie,  provide  for  its  sale  and  the  division  among  them  of  the  proceeds,'**  or  they 
may  agree  upon  the  value  of  a  moiety  and  make  payment  therefor  to  a  consenting 
■cotenant  in  any  manner  acceptable  to  him,  dividing  the  balance  among  the  remain- 
ing cotenants,'''  or  may  provide  tliat  specified  sums  shall  be  paid  by  the  persons 
receiving  the  more  valuable  allotments,  and  that,  until  paid,  such  sums  shall  be 
secured  by  a  lien  thereon.'^  The  partition  may  also  result  from  the  adoption  by 
the  parties  of  an  invalid  judicial  proceeding.'^  The  authorities  may  not  always 
agree  as  to  whether  a  transaction  by  which  lands  theretofore  held  in  cotenancy 
came  to  be  held  in  severalty  is  a  partition  or  a  sale.  If  the  cotenaiits  execute  con- 
veyances the  result  of  which  is  that  each  of  them  becomes  seized  in  severalty  of 
a  part  of  the  property  and  ceases  to  have  an  undivided  interest  in  every  other 
part,  the  transaction  may  safely  be  regarded  as  a  partition.^  A  contract  by  whicb 
one  cotenant  takes  all  the  common  property  at  a  stipulated  price  has  also  been 
said  not  to  amount  to  a  partition,^'  but  to  a  transfer  by  one  cotenant  of  all  his 
interest  in  the  common  property  to  another,^'^  or  of  all  the  interests  of  the  several 
cotenants  to  a  third  person  is  usually  regarded  merely  as  a  sale.^^  As  hereinbefore 
stated,  a  partition  need  not  include  the  whole  property.  If  it  is  of  personal  prop- 
erty or  slaves,  it  may  result  from  a  sale  of  a  part  only,  which  may  be  regarded  as 
a  severance  from  the  cotenancy  of  the  portion  sold.^  If  lands  contain  minerals, 
the  partition  may  be  restricted  to  the  surface,  leaving  the  rights  to  the  minerals 
unaffected,  the  presumption  being,  however,  until  the  contrary  is  shown,  that  the 
partition  included  the  minerals  as  well  as  the  surface.^''  There  can,  however,  be 
no  partition  which  leaves  all  the  cotenants  interested  in  every  part  of  the  common 
proijerty.  By  their  partition  some  one  of  them  must  cease  to  be  a  cotenant  in 
some  part  of  such  property.^'' 


Gallupville  Reformed  Church  v.  Schoolcraft, 
5  Lans.  (N.  Y. )  206  {reversed  on  other 
grounds  in  65  N.  Y.  134]  ;  Hoffer  v.  Miller, 
63  Pa.  St.  156;  Chace  v.  Gregg,  88  Tex.  552, 
32  S.  W.  520. 

15.  2  Cruise  Real  Prop.  394;  Littleton, 
§§  244,  245. 

16.  Tippett  V.  Jett,  3  Eob.  (La.)  313; 
Porter  v.  Depeyster,  18  La.  351 ;  Bray  v. 
Bray,  16  La.  352;  Westover  v.  Aime,  11 
Mart.  (La.)  443;  Carey's  Estate,  10  Kulp 
(Pa.)  227. 

17.  Sutton  V.  Porter,  119  Mo.  100,  24 
S.  W.  760,  41  Am.  St.  Ro]).  645;  Hcbner  v. 
Shirk,  2  Walk.  (Pa.)  165. 

18.  Guild  V.  Young,  (Tonn.  Ch.  App.  1901) 
62  K.  W.  404. 

19.  Thus,  if  there  is  a  partition  suit  void 
against  a  wif(>  bcfausp  she  was  not  a  party 
thereto,  and  liccause  lier  share  was  allotted 

[II,  B] 


to  her  husband,  yet,  if  he  and  she  take  and 
hold  possession  of  the  allotment  made  to  him, 
this  may  amount  to  a  parol  partition,  as- 
signing to  him  her  share  in  severalty.  Hays 
r.  Marsh,  123  Iowa  81,  98  N.  W.  604. 

20.  Dawson  v.  Lawrence,  13  Ohio  543,  42 
Am.  Dec.  210;  Taylor  t.  Birmingham,  29  Pa. 
St.  306. 

21.  Duplantier  v.  St.  Pe,  3  Mart.  (La.) 
127. 

22.  Goodwin  v.  Chesneau,  3  Mart.  N.  S. 
(La.)  409;  Smith  v.  Powell,  5  Tex.  Civ.  App. 
373,  23  S.  W.  1109. 

23.  Daquin  v.  Coiron,  3  La.  404. 

24.  Seay  r.  White,  5  Dana  (Ky.)  555; 
Freeman  Coten.  &  P.  §  252. 

25.  Byers  v.  Byers,  183  Pa.  St.  509,  38 
Atl.  1027.  63  Am.'  St.  Rep.  705,  39  L.  R.  A. 
537. 

26.  Savage  r.  Lee,  101  Ind.  514. 
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C.  Persons  Who  May  Make  and  Be  Bound  by  a  Partition  —  1.  Generally. 

If  partition  was  ever  restricted  to  coparceners,  sucli  has  long  ceased  to  be  the 
case,  and  every  cotenant,  other  than  by  the  entireties,  may  be  a  party  to,  and 
bound  by,  a  partition  effected  by  the  act  of  the  parties.  It  is  not  necessary  that 
he  should  have  been  one  of  the  cotenauts  at  the  creation  of  tlie  cotenancy,  for 
each  cotenant  may  transfer  his  interest,  and  when  lie  does  so,  he  can  no  longer 
effectively  join  in  a  voluntary  partition,^''  and  such  partition,  to  be  effective,  must 
be  concurred  in  by.  his  grantee.^^  None  but  cotenants  can  make  partition. 
Although  owners  in  severalty  of  different  parcels  of  land  might  by  an  agreement 
operating  as  a  conveyance  set  o£E  to  one  another  different  parcels  of  land  and  thus 
give  to  each  grantee  a  tract  in  which  he  before  had  no  interest,  the  transaction 
would  not  be  a  partition.^^ 

2.  Incompetents  and  Persons  Under  Disability  —  a.  Married  Women.  Where 
the  rule  is  maintained  that  partition  by  act  of  the  parties  nmst  be  consummated 
by  conveyances,  it  follows  that  an  incompetent  person  cannot  be  bound  by  such 
partition  at  all,  and  that  a  person  under  disability  can  be  bound  only  by  convey- 
ances executed  in  such  manner  as  would  be  sufficient  to  transfer  a  title  in 
severalty.  A  married  woman  may  be  a  cotenant  or  the  wife  of  a  cotenant,  and 
therefore  a  partition  may  be  sought  to  be  asserted  against  her  either  as  one  of  the 
owners  or  for  the  purpose  of  preventing  her  assertion  of  any  right  of  dower  in 
the  parcels  not  set  off  to  her  husband.  In  those  states  where  parol  partitions  are 
sustainable,  a  married  woman  may  be  bound  by  a  partition,  although  she  does  not 
undertake  to  execute  any  conveyance  pursuant  thereto,  or  attempting  to  make 
such  a  conveyance,  does  not  acknowledge  it  in  the  manner  required  to  make  it 
operate  against  a  married  woman.^  And  where  by  law  a  wife  is  by  statute 
incompetent  to  convey  certain  of  her  lands,  she  may  join  in  and  be  bound  by  a 
deed  of  partition,  because  if  she  does  not  consent  to  partition,  she  may  be  com- 
pelled to  do  so  by  suit.^^  When  a  husband  and  wife  are  cotenants  of  the  same 
parcel  of  land,  it  is  doubtful  whether  they  may  directly  partition  it  otherwise  than 


27.  McGowan  v.  Smith,  22  Wash.  625,  61 
Pac.  713;  Patterson  v.  Martin,  33  W.  Va.  494, 
10  S.  E.  817. 

28.  Staples  v.  Bradley,  23  Conn.  167,  60 
Am.  Dec.  630;  Hall  v.  Morris,  13  Bush  (Ky.) 
322. 

29.  Chace  v.  Gregg,  88  Tex.  552,  32  S.  W. 
520.    See  supra,  II,  A. 

30.  Indiana. —  Mickels  v.  Ellsesser,  149 
Ind.  415,  49  N.  E.  373. 

Maryland. —  Hardy  v.  Summers,  10  Gill  & 
J.  316'  32  Am.  Dec.  167. 

Missouri. —  Gulick  v.  Huntley,  144  Mo.  241, 
46  S.  W.  154;  Sutton  v.  Porter,  119  Mo.  100, 
24  S.  W.  760,  41  Am.  St.  Rep.  645. 

Pennsylvania. —  McConnell  v.  Carey,  48  Pa. 
St.  345;  Calhoxm  v.  Hays,  8  Watts  &  S.  127, 
42  Am.  Dec.  275. 

Texas. —  Aycoek  v.  Kimbrough,  71  Tex.  330, 
12  S.  W.  71,  10  Am.  St.  Rep.  745;  Wardlow 
V.  Miller,  69  Tex.  395,  6  S.  W.  292;  Stuart 
V.  Baker,  17  Tex.  417. 

Virginia.— Brooks  v.  Hubble,  (1897)  27 
S.  E.  585. 

West  Virginia. —  Arnold  v.  Bunnell,  42 
W.  Va.  473,  26  S.  E.  359. 

See  38  Cent.  Dig.  tit.  "  Partition,"  §  3. 

In  Ohio  the  voluntary  partition  of  lands 
of  which  a  married  woman  was  a  cotenant 
was  valid  if  assented  to  by  her  husband,  dur- 
ing the  continuance  of  his  estate  by  the 
curtesy,  but  was  not  binding  on  her  or  her 


heirs  after  the  termination  of  that  estate. 
Foster  v.  Dennison,  9  Ohio  121;  Doe  v. 
Dugan,  8  Ohio  87,  31  Am.  Dee.  432;  S'eawell 
V.  Berry,  55  Fed.  731. 

So  in  North  Carolina  it  is  said  that  a 
parol  partition  cannot  be  sustained  where 
there  are  interested  in  the  land  a  feme  covert 
and  infants  incapable  of  making  the  par- 
tition. Camp  Mfg.  Co.  v.  Liverman,  123  N.  C. 
7,  31  S.  E.  346. 

In  making  partition  of  real  property  of 
which  a  married  woman  was  a  cotenant,  both 
courts  and  conveyancers  were  often  careless, 
and  their  carelessness  frequently  resulted  in 
allotments  or  conveyances  to  her  husband, 
or  to  him  and  her,  which  should  have  been 
to  her  only.  The  courts  go  very  far  in  con- 
struing both  allotments  and  conveyances  as 
if  they  had  been  made  to  her,  and  treat  both 
her  interest  and  her  husband's  in  the  prop- 
erty precisely  the  same  as  it  was  in  the 
moiety  before  the  allotment  or  conveyance. 
Foster  v.  Hobson,  131  Iowa  58,  107  N.  W. 
1101;  Hays  v.  Marsh,  123  Iowa  81,  98  N.  W. 
604;  Brown  v.  Humphrev,  (Tex.  Civ.  App. 
1906)  95  S.  W.  23.  The  last  case  cited 
supra  involved  and  sustained  a  partition  by 
a  husband  assuming  to  act  for  and  on  behalf 
of  his  wife. 

31.  Mickels  v.  Ellsesser,  149  Ind.  415,  49 
IST.  E.  373;  Bumgardner  v.  Edwards,  S5  Ind. 
117. 
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by  the  intervention  of  tlie  courts,  unless  the  common  law  has  been  so  abrogated 
as  to  permit  each  of  them  to  convey  to  tlie  othcr/^  Pi-ol>aljly,  however,  they 
may  join  in  a  conveyance  to  a  third  person  for  the  j)urpo8e  of  having  him  execute 
conveyances  wliicli  will  vest  a  distinct  parcel  in  each,  to  be  iield  in  severalty. 
The  usual  mode  of  effecting  a  partition  by  which  mari'ied  women  are  sought  to  be 
bound  is  by  the  execution  of  appropriate  conveyances  in  which  they  and  their 
husbands  join  executed  in  the  mode  prescribed  for  conveyances  in  severalty. 
Soinetin^es  for  want  of  due  care  in  drafting  such  conveyances,  l;oth  husband  and 
wife  are  named  as  grantees  of  the  parcel  assigned  to  her.  Generally  the  convey- 
ance will  nevertheless  be  construed  merely  as  a  deed  in  partition  creating  no  title 
and  only  as  vesting  in  her  an  estate  in  severalty  corresponding  in  value  to  the 
estate  before  held  by  her  in  cotenancy  and  as  conferring  no  additional  title  on  her 
husband.^^  If,  by  mistake,  he  is  named  as  the  sole  grantee,  a  court  of  equity  will 
correct  the  mistake  so  as  to  protect  the  interest  of  the  wife  and  her  heirs.^ 

b.  Infants.  An  infant  may  be  compelled  to  make  a  partition,  and  hence  it 
has  been  inferred  that  he  may  do  so  voluntarily  and  be,  to  some  extent  at  least, 
bound  by  the  partition.^^  We  think,  however,  that  the  utmost  that  can  be 
affirmed  of  a  partition  as  against  a  minor  cotenant  is  that  he  cannot  avoid  or  dis- 
regard it  capriciously  and  without  reason,  nor  can  he  appai'entl  y  affirm  it  for  some 
time  after  reaching  liis  majority  and  subsequently  escape  from  it.  While  parti- 
tion may  be  made  on  behalt'  of  a  minor  by  his  prochein  ami,^  or  his  regularly 
appointed  guardian,  its  effect  is  not  generally  any  greater  than  if  made  by  the 
minor  personally,  and  may  be  avoided  for  inequality.^''  In  truth,  guardians  are 
rarely,  if  ever,  authorized  to  make  partition  on  behalf  of  their  wards,  and  general 
language  in  a  statute  purporting  to  authorize  guardians  to  transact  business 
appertaining  to  minors  will  not  be  construed  as  including  partitions  by  act  of  the 
parties.^  Of  course,  in  those  states  wherein  partitions  by  parol  are  not  recog- 
nized, it  is  obviously  impossible  for  a  minor  acting  either  by  or  without  a  guardian 
to  become  bound  by  a  voluntary  partition  in  the  absence  of  some  statute  author- 
izing his  guardian  or  some  other  person  to  act  for  him  in  executing  the  conveyance 
essential  to  the  transfer  of  his  title. 

c.  Lunatics.  While  we  have  not  discovered  any  judicial  consideration  of  the 
matter,  we  think  it  may  be  safely  affirmed  that  if  one  of  the  cotenants  is  a  lunatic, 
a  partition  by  act  of  the  parties  must  have  the  same  and  no  greater  effect  against 
him  than  if  he  were  an  infant,  and,  even  when  he  is  represented  by  his  committee 
or  guardian,  that  the  resulting  partition  may  be  avoided  if  not  fair  and  equitable, 
and  especially  when  the  consent  of  the  committee  was  induced  by  the  false 
representations  of  the  other  cotenants.^^ 

3.  Persons  Having  Liens  and  Inchoate  Estates  Dependent  on  the  Interests  of  a 
Cotenant  —  a.  Lien-Holders.    On  a  partition  by  the  act  of  the  pai-ties,  the  parcel 


33.  Frissell  v.  Eozier,  19  Mo.  448. 

33.  Whitsett  v.  Wamack,  159  Mo.  14,  59 
S.  W.  9G1,  81  Am.  St.  Rep.  339;  Harrington 
V.  Eawls,  131  N.  C.  39,  42  S.  E.  461,  130 
N.  C.  05,  48  R.  E.  571;  Carson  r.  Carson,  122 
N.  C.  645,  30  S.  E.  4;  Cottrell  v.  Griffiths, 
108  Teiin.  191,  05  S.  W.  397,  91  Am.  St.  Rep. 
748,  57  L.  R.  A.  332;  Yancey  v.  Radford,  86 
Va.  038,  10  S.  E.  972. 

34.  Sehellinger  v.  Selover,  (N.  J.  Ch.  1900) 
40  Ad.  1058. 

35.  Hunt  V.  Robitoay,  125  Mich.  137,  84 
N.  W.  59,  84  Am.  St.  Rep.  503;  St.  Bartholo- 
mew's Church  V.  Wood,  80  Pa.  St.  219;  Wil- 
liard  v.  Williard,  50  Pa.  St.  119;  Hcrnmich 
V.  High,  2  Watts  (Pn.)  159,  27  Am.  Dpc. 
295;  Hnvington  v.  Clarke,  2  Penr.  &  W. 
(I'a.)  115,  21  Am.  Dec.  432;  Brazeo  v.  Scho- 
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field,  2  Wash.  Terr.  209,  3  Pac.  265;  Doe 
?\  Han-is,  7  N.  Brunsw.  42. 

36.  Allnat  Partition  29 ;  2  Rolle  Abr.  256 ; 
Viner  Abr.  tit.  "  Partition  ( E ) ." 

37.  Thompson  v.  Strickland,  52  Miss.  574; 
McLarty  v.  Broom,  67  N.  C.  311. 

In  Louisiana  partition,  to  be  valid  against 
a  minor,  must  be  in  conformity  to  or  con- 
firmed by  an  order  of  court.  Richardson  V. 
Richardson,  52  La.  Ann.  1402,  27  So.  890; 
Ware  v.  Vignes,  35  La.  Ann.  288;  Story's 
Succession,  5  La.  Ann.  208.  But  it  may  never- 
theless be  enforced  against  the  adults  without 
such  order.  Deverou.x's  Succession,  13  La. 
Ann.  33. 

38.  Schumport  r.  Smith,  18  S.  C.  358. 

39.  McNally  r.  Fitzsinions,  70  N.  Y.  App. 
Div.  179,  75  N.  Y.  Suppl.  331. 
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assigned  to  each  becomes  at  once  subject  to  all  liens  existing  against  bis  moietj 
preceding  the  partition/"  This  would  be  the  result  of  a  partition  by  the  courts, 
and  it  is  fairly  inferable  that  the  parties  have  the  right  to  do  what  the  courts 
would  do  for  them  and  the  encumbrancers,  namely  ;  Make  partition,  to  be  fol- 
lowed by  a  transfer  of  all  liens  existing  against  their  respective  moieties  to  the 
parcels  set  apart  to  each  in  severalty.  Plence,  generally  speaking,  it  may  be  said 
that  a  lien-holder  is  bound  by  the  partition  made  by  the  cotenants,''^  although 
this  rule  has  been  denied  in  at  least  one  state.^^  It  is  probable  that  a  lien-holder, 
will  not  be  allowed  to  disturb  and  avoid  a  partition  to  which  he  Avas  not  a  party 
merely  because  he  chooses  to  do  so  and  without  any  reference  to  whether  it  is,  as 
against  him,  equitable  or  inequitable,  and  it  is  certain  that  such  a  partition  will 
not  be  permitted  to  disturb  his  lien  or  seriously  impair  its  value.  On  being 
informed  that  a  partition  is  about  to  be  made  which  will  imperil  his  lien,  the  lien- 
holder  may  resort  to  equity  and  thereby  prevent  the  threatened  injur3\''^  If  he 
holds  a  judgment  or  attachment  lien,  he  may  proceed  to  enforce  it  by  appropriate 
process  notwithstanding  the  partition.^^  If  .the  interest  of  the  cotenant  has  been 
sold  under  execution,  a  subsequent  partition  to  which  he  is  not  a  party  cannot 
prejudice  his  rights.*^  Where  three  cotenants  orally  agreed  to  partition  their 
lands,  and  that  a  particular  lot  should  be  assigned  to  R,  and  conveyances  were 
accordingly  made  to  the  other  two  cotenants,  but  no  deed  to  K,  and  it  appeared 
that  he  had  never  become  entitled  to  a  conveyance  becai;se  he  failed  to  perform 
the  provisions  of  the  agreement  for  equality  of  partition,  and  that  there  had  been 
no  acts  of  exclusive  ownership  by  him  of  the  lot  in  question,  it  was  held  that  he 
had  at  most  only  an  equitable  interest  in  the  shares  of  his  cotenants,  and  that  a 
sale  of  his  interest  under  execution  passed  title  to  an  undivided  one-third  only  as 
against  the  grantee  of  the  other  two  cotenants.^^  As  the  result  of  an  agreement 
for  a  partition  certain  charges  may  be  imposed  against  one  or  more  of  the  parties 
on  the  tract  assigned  to  him  in  the  nature  of  owelty,  in  which  event  such  charge 
constitutes  a  lien  enforceable  against  the  purchaser  with  notice  at  an  execution 
sale.« 

b.  Wife's  Inchoate  Right  of  Dower.  Upon  the  making  of  a  partition,  if  any 
one  of  the  cotenants  was  a  married  inan,  his  wife's  inchoate  right  of  dower 
attaches  to  the  parcel  assigned  to  him  and  is  released  as  to  the  parcel  assigned  to 
the  other  cotenants.  Hence  it  is  generally  held  that  she  need  not  join  in  a  pro- 
ceeding for  partition  nor  in  any  conveyance  necessary  to  consummate  it.*^  She  is 
bound  by  the  partition  if  it  is  fair  and  equitable,  for  if  this  be  conceded  respecting 
it,  it  does  not  and  cannot  operate  to  her  prejudice.  Probably  actual  fraud  on  the 
part  of  the  husband  would  enable  his  wife  to  avoid  or  disregard  the  partition  as 
against  persons  holding  the  property  with  notice  thereof.*^    If  the  property  is  not 


40.  Torrey  v.  Cook,  116  Mass.  163;  Brad- 
ley V.  Fuller,  23  Pick.  (Mass.)  1;  Webb  v. 
Rowe,  35  Mich.  58;  Port  v.  Parfit,  4  Wash. 
369,  30  Pac.  328. 

41.  Manly  v.  Pettee,  38  111.  128;  Wil- 
liams College  V.  Mallett,  12  Me.  398;  Long's 
Appeal.  77  Pa.  St.  151. 

42.  Emson  v.  Polhemus,  28  N.  J.  Eq. 
439. 

43.  Williams  v.  Harlan,  88  Md.  1,  41  Atl. 
51,  71  Am.  St.  Rep.  394;  Hall  v.  Piddock,  21 
N.  J.  Eq.  311. 

44.  Bienvenu  v.  Factors',  etc.,  Ins.  Co., 
33  La.  Ann.  213;  McMechan  v.  Griffing,  9 
Pick.  (Mass.)  537;  Boice  v.  Conover,  69  N.  J. 
Eq.  580,  61  Atl.  159 ;  Hill  v.  Myers,  46  Ohio 
St.  183,  in  N.  E.  593. 

45.  Butler  v.  Roys,  25  Mich.  53,  12  Am. 
Rep.  218. 

In  New  Jersey  he  may  be  brought  into 


equity  for  a  partition  of  the  entire  land,  and, 
if  equitable,  may  be  required  to  receive  the 
lands  allotted  to  his  judgment  debtor  on  the 
voluntary  partition.  Boice  v.  Conover,  69 
N.  J.  Eq.  580,  61  Atl.  159. 

46.  Whiteman  v.  Hyland,  16  N.  Y.  Suppl.  8. 

47.  Long  V.  Long,  1  Watts  (Pa.)  265. 

48.  Kentucky. —  Napper  v.  Mutual  L.  Ins. 
Co.,  107  Ky.  134,  53  S.  W.  28,  21  Ky.  L.  Reii. 
791,  92  Am.  St.  Rep.  340. 

Massachusetts. —  Potter  v.  Wheeler,  13 
Mass.  504. 

Missouri. —  Lee  v.  Lindell,  22  Mo.  202,  64 
Am.  Dec.  262. 

Neio  Jersey. —  Lloyd  v.  Conover,  25  N.  J. 
L.  47. 

l^^eio  York. —  Jackson  v.  Edwards,  22  Wend. 
498;  Wilkinson  r.  Parish,  3  Paige  653;  Tot- 
ten  r.  StTiyvesant.  3  Edw.  500. 

49.  Potter  v.  Wheeler,  13  Mass.  504. 
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divided  into  equal  parts,  but,  on  the  contniry,  the  parcel  assigned  to  I.Ik;  liusband 
is  of  less  value  than  that  assigue'l  to  his  cotenaut,  and  on  account  of  this  inequality 
the  latter  pays  the  former  a  suin  of  money,  the  wife's  right  of  dower  is  not 
restricted  to  the  parcel  conveyed  to  her  husband,  and  she  tiiay,  after  his  death, 
maintain  a  proceeding  to  recover  her  dower  in  tlie  parcel  conveyed  liy  him  to  his 
cotenant.^"  If  a  huslnind  makes  a  conveyance  of  his  moiety  and  liis  grantee  and 
the  otlier  cotenants  subsequently  pai'tition  the  property,  assigning  a  parcel  in 
^severalty  to  each  grantee,  tliis  proceeding  appears  to  have  no  effect  on  the  wife 
and  leaves  her  at  lil)crty,  after  her  husband's  death,  to  have  her  dower  assigned 
out  of  the  whole  tract/'' 

D.  The  Binding-  of  Cotenants  by  Their  Ag-ents  and  Other  Representa- 
tives—  1.  By  the  Action  of  Arbitrators  or  Commissioners.  Where  the  cotenants 
are  unable  to  agree  upon  a  partition,  they  sometimes  select  one  or  more  persons 
to  make  it  for  them,  and  when  the  persons  so  selected,  whether  styled  commis- 
sioners or  arbitrators,  make  the  partition,  it  has  the  same  effect  as  a  partition  made 
by  the  parties  themselves/'^  Whether  a  statute  providing  that  no  submission  to 
arbitration  shall  Ije  made  respecting  the  claim  of  any  person  to  any  estate  in  fee 
or  for  life  of  real  estate  forbids  partition  by  arbitrators  seems  to  be  doubtful,  one 
decision  apparently  holding  the  affirmative,^^  and  another  and  more  carefully  con- 
sidered decision  the  negative/^  The  award,  if  by  arbitrators,  may  be  set  aside  on 
grounds  applicable  to  other  arbitrations  and  awards/^  The  award  or  division 
made  by  the  arbitrators  probably  does  not  of  itself  transfer  title,  unless,  as  is 
sometimes  the  case,  some  statute  has  been  enacted  on  the  subject  recognizing  the 
proceeding,  directing  what  shall  be  done  as  evidence  of  the  award,  and  apparently 
attaching  conclusive  effect  to  it/"  Otherwise  conveyances  should  be  executed  Vjy 
the  cotenants  conforming  to  the  award,^''  and,  if  they  refuse,  equity  may  compel 
them  to  do  so/^  A  submission  to  arbitration  may  be  in  the  form  of  a  deed  exe- 
cuted by  the  cotenants  mutually  releasing  and  conveying  to  each  other  the  parts 
which  shall  be  allotted  to  each,  in  which  event,  on  the  happening  of  the  conditions 
prescribed,  the  conveyance  takes  effect  as  a  deed  of  partition  and  release  vesting 
in  each  of  the  cotenants  the  premises  allotted  to  him/^  Any  irregularity  in  the 
action  of  the  arbitrators  necessarily  becomes  immaterial  if  the  cotenants,  by  a 
proper  conveyance,  confirm  the  award  made/"  Although  the  person  appointed 
to  make  a  partition  does  not  give  his  personal  attention  thereto,  but,  by  agreement 
with  one  of  the  cotenants,  submits  tlie  partition  to  disinterested  persons,  whose 
arbitrament  he  confirms  by  executing  the  necessary  indenture,  there  is  no  valid 
objection  to  the  partition/^ 


50.  Mosher  v.  Mosher,  32  Me.  412. 

51.  Rank  v.  Hanna,  6  Ind.  20. 

52.  Connecticut. —  Brown  v.  Wheelei',  17 
Corn.  34.3.  44  Am.  Dec.  550. 

Illinois.—  Lavelle  v.  Strobel,  89  111.  370. 

Indiana. —  Bruce  v.  Osgood,  113  Ind.  360, 
14  N.  E.  563. 

Neu:  York. —  Conkling  v.  New  York  El.  E. 
Co.,  76  Hun  420,  27  N.  Y.  Suppl.  1098. 

North  Carolina. —  Cheatham  v.  Crews,  83 
N.  C.  313. 

United  fftates. — -  Phelps  i".  Harri.s,  101 
U.  S.  370,  25  L.  ed.  855. 

See  38  Cent.  Dig.  tit.  "  Partition,"  §  4. 

A  partition  by  arbitration  is  binding  on 
adult  parties  who  auhiiiitted  thereto  in  writ- 
ing and  their  nnil.uiil  agreement  for  anch 
fiubidission  is  based  upon  a  sufficient  con- 
sideration where  all  are  colenants  of  estates 
of  like  character,  but  if  one  of  them  is  a 
widow  having  a  life-estate  only,  this  will  not 
support  a  partition  giving  her  a  fee.  Cas- 
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Stevens  v.  Casstevens,  227  111.  547,  81  N.  E. 
709,  118  Am.  St.  Rep.  291. 

If  one  of  the  parties  to  the  submission  is  a 
minor  and  disaflirms  it  and  the  partition,  on 
coming  of  age,  the  other  is  entitled  to  main- 
tain a  suit  for  equalization  of  the  loss  under 
the  statute  of  Kentucky.  Brownlee  v.  Bun- 
nell, 103  ,S.  W.  284,  31  Ky.  L  Rep.  669. 

53.  Wiles  V.  Peek,  26  N.  Y.  42. 

54.  Frankfurth  v.  Steinmeyer,  113  Wis. 
195,  89  N.  W.  148. 

55.  Frankfurth  v.  Steinmeyer,  113  Wis. 
195.  89  N.  W.  148. 

56.  Hood  V.  Mathers,  2  A.  K.  Marsh.  (Kv.) 
553. 

57.  .Tohnson  r.  Wilson,  Willes  248. 

58.  Kninlit  r.  Burton,  6  Mod.  231. 

59.  Tpwksbury  r.  Provizzo,  12  Ca\.  20. 

60.  K('ni])nor  r.  Boaiuuont  Lumber  Co., 
20  Tex.  Civ.  App.  307,  49  S.  W.  412. 

61.  Phelps  V.  Harris,  101  U.  S.  370,  25 
L.  od.  855. 
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2.  By  the  Acts  of  Other  Agents.  The  title  to  property  may  be  vested  in 
trustees  or  even  in  executors  under  sucli  circumstances  or  by  such  an  express 
delegation  of  authority  as  to  warrant  their  making  partition  thereof  among  the 
persons  who  become  entitled  thereto  or  joining  in  a  partition  with  other  cotenants 
when  the  interest  over  which  the  authority  is  given  is  that  of  a  cotenant  only.®' 
There  can  be  no  doubt  tliat  a  cotenant  having  power  to  join  in  a  partition  by  act  of 
the  parties  may  delegate  his  power  to  an  agent  selected  for  that  purpose,  and  that 
such  agent  may  bind  his  principal  as  to  all  matters  falling  within  such  delegation. 
Furthermore,  although  a  professed  agent  had  not  authority  at  the  time  he  pur- 
ported to  act  for  his  principal,  the  latter  may  ratify  the  action  and  bind  himself 
by  it.'^^  A  delegation  of  authority  to  sell  property  does  not  authorize  the  agent 
to  join  in  a  partition  of  land  of  which  his  principal  is  a  cotenant;"''  but  if  the 
agent  is  authorized  to  exchange,  or  sell  and  exchange,  or  to  dispose  of  property 
and  invest  the  proceeds,  he  is  authorized  to  join  in  a  partition  in  behalf  of  his 
principal.'''' 

3.  By  the  Act  of  Persons  Other  Than  Their  Agents.  In  England  it  has  been 
held  that  a  tenant  in  tail  may  make  a  partition  and  that  it  will  bind  tlie  issue."® 
It  may  be  that  this  position  is  sustainable,  but  if  it  is,  it  constitutes,  we  believe, 
the  only  exception  to  the  general  rule  that  those  who  join  in  a  partition  cannot 
prejudice  others  having  independent  estates  and  not  parties  thereto.  The  courts 
of  the  United  States,  so  far  as  they  have  spoken  on  the  subject,  dissent  from  the 
English  decision  and  maintain  that  an  heir  in  tail  may,  upon  the  death  of  the 
tenant  in  tail,  refuse  to  recognize  the  partition  and  claim  all  the  rights  to  which 
he  would  have  been  entitled  had  no  ])artition  been  made.®''  As  a  general  rule  no 
person  who  is  not  a  party  to  a  partition  is  affected  thereby  unless  he  subsequently 
ratifies  it.®^  If  partition  can  be  made  in  any  case  by  an  act  of  the  legislature,  the 
effect  of  such  act  cannot  extend  to  one  who  had  no  agency  in  procuring  and  is 
not  mentioned  in  it.®^  Although  the  cotenants  joining  in  the  partition  hold  the 
whole  legal  title,  yet  if  one  of  them  has  previously  agreed  to  convey  to  a  third 
person,  the  latter  cannot  be  deprived  of  the  benefit  of  his  agreement  by  the  parti- 
tion.™ The  rule  that  a  cotenant  not  joining  in  a  partition  is  not  affected  thereby 
has  an  apparent  exception  in  the  case  of  "  personal  property,  severable  in  its 
nature,  and  existing  in  common  bulk  and  being  of  the  same  quality  throughout." 
In  the  United  States,  "  as  to  all  property  of  which  the  share  of  each  cotenant  can 
be  ascertained  by  weight  or  measurement  without  the  assistance  or  consent  of 
the  others,"  either  may  take  any  portion  thereof  not  beyond  his  share,  and  this  is 
regarded  as  a  lawful  severance  or  partition  giving  him  title  in  severalty  to  the 
part  thus  taken  by  him  and  extinguishing  or  diminishing  his  interest  in  the 
remainder.''^    Whenever  a  cotenant  is  authorized  to  make  such  severance  or 


62.  Knevals  v.  Henry,  10  N.  Y.  Suppl. 
676;-  McBioom  v.  Wliitefield,  108  Tenn.  422, 
67  S.  W.  794;  Hall  v.  Reese,  24  Tex.  Civ. 
App.  221,  58  S.  W.  974;  Phelps  t.  Harris, 
101  U.  S.  370,  25  L.  ed.  855. 

63.  Jackson  v.  Riehtmver,  13  Johns.  (N.  Y.) 
367  [affirmed  in  16  Johns.  314]. 

64.  Forel  v.  Rollins,  30  Cal.  408;  Carr, 
Petitioner,  16  R.  I.  645,  19  Atl.  145,  27  Am. 
St.  Rep.  773;  Frost  v.  Erath  Cattle  Co.,  81 
Tex.  505,  17  S.  W.  52,  26  Am.  St.  Rep.  831 ; 
Brassey  v.  Chalmers,  16  Beav.  223,  51  Eng. 
Reprint  763,  4  De  G.  M.  &  G.  528,  53  Eng. 
Ch.  412,  43  Eng.  Reprint  613. 

65.  Phelps  r.  Harris,  101  U.  S.  370,  25 
L.  ed.  855;  In  re  Frith,  3  Ch.  D,  618,  45 
L.  J.  Ch.  780,  35  L.  T.  Rep.  N.  S.  146,  "24 
Wkly.  Rep.  1061;  Abel  v.  Heathcote,  4  Bro. 
Ch.  278,  29  Eng.  Reprint  891,  2  Ves.  Jr.  100, 
30  Eng.  Reprint  542,  2  Rev.  Rep.  171;  Brad- 


shaw  V.  Fane,  3  Drew.  534,  2  Jur.  N.  S.  247, 
25  L.  J.  Ch.  413,  4  Wkly.  Rep.  422,  61  Eng. 
Reprint  1006.  Contra,  Atty.-Gen.  v.  Hamil- 
ton, 1  Madd.  Ch.  Pr.  122;  McQueen  v.  Far- 
quhar,  11  Ves.  Jr.  467,  8  Rev.  Rep.  212,  32 
Eng.  Reprint  1168. 

66.  Thomas  i:  Gyles,  2  Vern.  Ch.  232,  23 
Eng.  Reprint  750. 

67.  Buxton  r.  Bowen,  4  Fed.  Cas.  No. 
2,260,  2  Woodb.  &  M.  365. 

68.  Milligan  v.  Masden,  74  S.  W.  1049, 
25  Ky.  L.  Rep.  144;  Mellon  v.  Reed,  114  Pa. 
St.  647,  8  Atl.  227;  McGowan  v.  Smith,  22 
Wash.  625,  61  Pac.  713. 

69.  May  v.  Fenton,  7  J.  J.  Marsh.  (Ky.) 
306. 

70.  Peterson  v.  Sloss,  39  Wash.  207,  81 
Pac.  744. 

71.  Freeman  Coten.  &  P.  §  252;  Erwin  v. 
Clark,  13  Mich.   10;   Fiquet  v.  Allison,  12 
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partition,  liis  creditors,  acting  under  an  execution  or  attachment  against  him,  may 
lawfully  Hcizo  and  sever  Jiis  share,  and  thereby  in  eU'ect  accompli«li  a  partition 
thereof."'^ 

E.  Evidence  of  the  Partition  —  1.  Parol  —  a.  Legal  Estates.  At  tlie  com- 
mon hiw,  joint  tcnaiitB,  except  when  their  estate  was  J'or  yeui-is  only,  could  not 
make  partition  otlierwise  than  by  deed,  but  tenants  in  common  or  parceners  could 
partition  by  parol,  wliich  in  the  case  of  a  tenant  in  common  must  have  been  accom- 
panied by  livery  of  seizin."  The  courts  have  never  been  able  to  agree  wliether 
this  rule  of  the  common  law  is  wholly  abrogated  by  the  statute  of  frauds.  A 
large  minority  of  the  autliorities,  however,  maintains  the  affirmative.  Under  tliein 
a  parol  partition,  even  when  followed  hy  possession  taken  under  and  in  hai'mony 
with  it,  does  not  vest  title  in  severalty.^'*  On  the  other  liand,  in  tlic  United  States 
a  majority  of  the  authorities,  constantly  increasing,  practically  disregards  the  stat- 
ute of  frauds  when  a  parol  partition  has  not  only  been  directly  agreed  upon  I;y 
the  parties  in  interest,  but  further,  been  consummated  by  taking  possession  in 
accordance  with  it.  Frobably  it  may  not  be  affirmed  that  such  partition  is  gen- 
erally deemed  operative  as  a  transfer  of  the  legal  title,  but,  whether  so  regarded 
or  not,  it  protects  all  persons  holding  under  it  in  their  right  of  possession  and 
assures  to  them  every  other  right  of  beneficial  ownership.''^    Even  in  Kentucky, 


Mich.  328,  86  Am.  Dec.  64;  Clark  r.  Griffith, 
24  N.  Y.  595 ;  Kimberly  v.  Patchin,  19  N.  Y. 
330,  75  Am.  Dac.  334;  Cliannon  v.  Lusk,  2 
Lans.  (N..  Y.)  211;  Fobes  f.  Shattuck,  22 
Barb.  (N.  Y.)  568;  Tripp  z.  Riley,  15  Barb. 
(N.  Y.)  333  [not  folloiced  in  Rice  v.  Hollen- 
beek,  19  Barb.  (N.  Y.)  664];  Lobdell  v. 
Stowell,  37  How.  Pr.  (N.  Y.)  88  [affirmed 
in  51  N.  Y.  70] ;  Newton  v.  Howe,  29  Wis. 
531,  9  Am.  Rep.  616. 

72.  Newton  v.  Howe,  29  Wis.  531,  9  Am. 
Rep.  616. 

73.  Brooks  v.  Hubble,  (Va.  1897)  27  S.  E. 
585;  Yancey  v.  Radford,  86  Va.  638,  10 
S.  E.  972;  Boiling  v.  Teel,  76  Va.  487;  Coles 
V.  Wooding,  2  Patt.  &  H.  (Va.)  189;  Paine 
V.  Ryder,  24  Beav.  151,  53  Eng.  Reprint  314; 
Thomas  v.  Gyles,  2  Vern.  Ch.  232,  23  Eng. 
Reprint  750;  Freeman  Coten.  &  P.  §  396. 

74.  Alabama. —  Yarborough  v.  Avant,  66 
Ala.  526. 

California. —  Gates  v.  Salmon,  46  Cal.  361. 
Florida. —  Simmons   v.   Spratt,    (1887)  1 
So.  860. 

Kentucky. — Duncan  v.  Duncan,  93  Ky.  37, 
18  S.  W.  1022,  13  Ky.  L.  Rep.  917,  40  Am. 
St.  Rep.  159;  White  v.  O'Bannon,  86  Ky. 
93  5  S.  W.  346,  9  Ky.  L.  Rep.  334;  Craig 
v.  Taylor,  6  B.  Mon.  457;  Lacy  v.  Overton, 
2  A.  K.  Marsh.  440. 

Louisiana. —  Wright  v.  Cane,  18  La.  Ann. 
579;  Bach  r.  Ballard,  13  La.  Ann.  487. 

Maine. —  John  v.  Sabattis,  69  Me.  473; 
Chenery  v.  Dole,  39  Me.  162;  Duncan  v. 
Sylvester,  16  Me.  388. 

Massachusetts. —  Porter  v.  Hill,  9  Mass. 
34,  6  Am.  Dec.  22;  Porter  v.  Perkins,  5 
Mass.  233,  4  Am.  Dec.  52. 

New  Ffampsliire. — Ballou  V.  Hale,  47  N.  H. 
347,  93  Am.  Dec.  438;  Wood  v.  Griffin,  46 
N.  H.  230;  Dow  V.  Jewell,  18  N.  H.  340,  45 
Am.  Dec.  371. 

New  Jer.sei/. — -  Lloyd  v.  Conover,  25  N.  J. 
L.  47;  Woodhull  f. ' Longstreet,  18  N.  J.  L. 
405. 


North  Carolina. —  Melvin  v.  BuUard,  82 
N.  C.  33;  Medlin  v.  Steele,  75  X.  C.  154; 
McPherson  v.  Seguine,  14  N.  C.  153 ;  Anders 
V.  Anders,  13  N.  C.  529. 

fiouth  Carolina. —  Jones  v.  Reeves,  6  Rich. 
132;  Goodhue  v.  Barnwell,  Rice  Eq.  198. 

Texas. —  Gibbons  v.  Bell,  45  Tex.  417; 
Martin  v.  Harris,  (Civ.  App.  1894)  26  S.  W. 
91. 

Wisconsin. —  Buzzell  v.  Gallagher,  28  Wis. 
678. 

England. —  Ireland  v.  Rittls,  1  Atk.  541, 
26  Eng.  Reprint  340;  "Whalley  v.  Dawson,  2 
Sch.  &  Lef.  367;  Johnson  v.  Wilson,  Willes 
248. 

Canada. —  Morley  v.  Davison,  20  Grant 
Ch.  (U.  C.)  96. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  13 
et  seq. 

75.  California. —  Tuffree  v.  Polhemus,  108 
Cal.  670,  41  Pac.  806. 

Georgia. —  Adams  v.  Spivey,  94  Ga.  676, 
20  S.  E.  422;  Welchel  v.  Thompson,  39  Ga. 
559,  99  Am.  Dec.  470. 

Illinois. —  Sontag  v.  Bigelow,  142  111.  143, 
31  N.  E.  674,  31  L.  R.  A.  326;  Gage  t.  Bis- 
sell,  119  111.  298,  10  N.  E.  238. 

hidiana.— Tate  v.  Foshee,  117  Ind.  322,  20 
N.  E.  241;  Bruce  r.  Osgood,  113  Ind.  360, 
14  N.  E.  563;  Hauk  v.  McComas,  98  Ind. 
460. 

Mississijipi. —  Pipes  v.  Buckner,  51  IMiss. 
848;  Natchez  v.  Vandervelde,  31  Miss.  706, 
66  Am.  Dec.  581;  Wildey  v.  Bonney,  31 
Miss.  644. 

Missouri. —  Edwards  r.  Latimer,  183  Mo. 
610,  82  S.  W.  109;  Sutton  v.  Porter,  119 
Mo.  ICO,  24  S.  W.  760,  41  Am.  St.  Rep.  645; 
Nave  V.  Smith,  95  Mo.  596,  .8  S.  W.  796.  6 
Am.  St.  Rep.  79;  Hazen  v.  Barnett,  50  Mo. 
506;  Bompart  r.  Roderman,  24  Mo.  385. 

Montana. —  ]\Tathes  r.  Nissler,  17  Mont. 
177,  42  Pac.  763. 

New  York.— Wood  r.  Fleet,  36  N.  Y.  499, 
93  Am.  Dec.  528;   Conkling  v.  Brown,  57 
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where  "  it  is  a  well-settled  principle  under  repeated  adjudications  that  a  verbal 
division  of  land  is  invalid,  under  the  statute  of  frauds,  and  invests  the  purchaser 
with  no  title  whatever,"  if  followed  by  fifteen  years'  continuous  and  exclusive 
possession,  it  ripens  into  a  title  which  will  entitle  the  holder  to  possession  if  ille- 
gally dispossessed.''^  In  JN^ew  Jersey,  where  it  is  denied  tliat  parol  partition 
accompanied  by  possession  thereunder  of  less  than  twenty  years  can  be  effective, 
it  is  conceded  that  there  may  be  circumstances  under  which  "  co-tenants  may  be 
estopped  by  their  acts  from  asserting  that  there  was  no  partition,  although  there 
is  no  technical  estoppel  by  record  or  any  written  conveyance."''^''  Where  the  rule 
prevails  that  partition  may  be  by  parol,  it  necessarily  follows  that  it  may  be  estab- 
lished by  any  evidence,  whether  oral  or  not,  which  satisfies  the  court  or  jury  that 
the  cotenants  actually  agreed  upon  a  partition  or  assented  to  a  partition  made  by 
others,''^  and  it  is  not  indispensable  that  any  corporeal  boundaries  be  marked  or 
established  if  the  agreement  proved  furnishes  all  the  data  requisite  for  establishing 
them.''^ 

b.  Trust  OP  Equitable  Estates.  Where  an  estate  is  so  far  exempt  from  the 
operation  of  the  statute  of  frauds  that  it  may  be  created  by  parol,  it  may  be  divided 
among  the  coowners  in  like  manner.  Therefore  property  held  in  trust  where  no 
writing  is  necessary  to  create  the  trust  or  to  show  the  rights  of  the  cesttd  que 
trust  may,  when  held  in  cotenancy,  be  divided  by  parol  by  the  persons  interested 
as  benehciaries.^" 

e.  Aiding  Parol  Partition  in  Equity.  In  equity  a  parol  partition  followed  by 
possession  in  accordance  therewith  has  always  been  regarded  as  vesting  the  several 
allottees  with  the  title  in  severalty  to  their  respective  allotments.  The  result  of 
this  is  not  only  that  they  are  entitled  to  be  treated  in  equity  as  the  owners 
thereof,  but  further  that  they  may  there  obtain  such  relief  as  is  necessary  for  their 
protection,  including  specific  performance  of  the  agreement  for  partition,  or,  in 
other  words,  the  conveyance  to  them  of  the  legal  title,  for,  notwithstanding  the 


Barb.  265;  Otis  v.  Cusack,  43  Barb.  546; 
Ryerss  v.  Wheeler,  25  Wend.  434,  37  Am. 
Dee.  243;  Corbin  v.  Jackson,  14  Wend.  619, 
28  Am.  Dec.  550;  Jackson  v.  Livingston,  7 
Wend.  136;  Jackson  v.  Christman,  4  Wend. 
277;  Jackson  v.  Vosburgh,  9  Johns.  270,  6 
Am.  Dec.  276 ;  Jackson  v.  Harder,  4  Johns. 
202,  4  Am.  Dec.  262. 

Ohio. — •  Docktermann  v.  Elder,  11  Ohio 
Dec.  (Reprint)  506,  27  Cine.  L.  Bui.  195. 

Pennsylvania. —  Byers  v.  Byers,  183  Pa. 
St.  509,  38  Atl.  1027,  63  Am.  St.  Rep.  765, 
39  L.  R.  A.  537;  McKnight  v.  Bell,  135  Pa. 
St.  358,  19  Atl.  1036;  Mellon  v.  Reed,  114 
Pa.  St.  647,  8  Atl.  227;  Maul  v.  Rider,  51 
Pa.  St.  377;  McConnell  f.  Carey,  48  Pa.  St. 
345;  Rider  v.  Maul,  46  Pa.  St.  376;  Mc- 
Mahan  v.  McMahan,  13  Pa.  St.  376,  53  Am. 
Dec.  481;  Calhoun  v.  Hays,  8  Watts  &  S. 
127,  42  Am.  Dec.  275;  Higgs  v.  Stimmel,  3 
Penr.  &  W.  115. 

South  Carolina. —  Rountree  v.  Lane,  32 
S.  C.  160,  10  S.  E.  941 ;  Kennemore  v.  Kenne- 
more,  26  S.  C.  251,  1  S.  E.  881;  Haugha- 
baugh  V.  Honald,  3  Brev.  97,  5  Am.  Dec. 
548;  Goodhue  v.  Barnwell,  Rice  Eq.  198. 

Tennessee. —  Meacliam  v.  Meacham,  91 
Tenn.  532,  19  S.  W.  757;  Hale  r.  Morgan, 
(Ch.  App.  1900)  63  S.  W.  506. 

Texas. —  Murrell  v.  Mandelbn  urn,  85  Tex. 
22,  19  S.  W.  880,  34  Am.  St.  Rep.  777; 
Aycock  V.  Kimbrough,  71  Tex.  330,  12  S.  W. 
71,  10  Am.  St.  Rep.  745;  Stuart  v.  Baker, 
17  Tex.  417;  George  v.  Thomas,  16  Tex.  74, 
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67  Am.  Dec.  612;  Houston  v.  Sneed,  15  Tex. 
307;  Mass  v.  Brombsrg,  28  Tex.  Civ.  App. 
145,  66  S.  W.  468;  Linnartz  v.  McCuUoch, 
(Civ.  App.  1893)  27  S.  W.  279;  High  v. 
Tarver,  (Civ.  App.  1894)   25  S.  ^Y.  1098. 

West  Virginia. —  Patterson  v.  Martin,  33 
W.  Va.  494,  10  S.  E.  817. 

United  States. —  Allen  v.  Seawell,  70  Fed. 
561,  17  C.  C.  A.  217;  Berry  v.  Seawall,  65 
Fed.  742,  13  C.  C.  A.  101. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  13 
et  seq. 

The  courts  of  Virginia  inclined  toward 
parol  partitions,  but  such  a  partition  if  of 
an  estate  of  more  than  five  years  is  within 
the  present  statute  of  frauds.  Brooks  v. 
Hubble,  (1897)  27  S.  E.  585. 

76.  Blackburn  v.  Hall,  97  S.  W.  399,  30 
Ky.  L.  Rep.  134;  Slone  v.  Grider,  44  S.  W. 
384,  19  Ky.  L.  Rep.  1698. 

77.  Wescoat  v.  Wilson,  62  N.  J.  Eq.  177, 
41)  Atl.  1112  [affirmed  in  64  N.  J.  Eq.  795, 
53  Atl.  1125]. 

78.  Seawell  v.  Young,  77  Ark.  309,  91 
S.  W.  544;  Latham  v.  Harby,  50  S.  C.  428, 
27  S.  E.  862.  In  Justice  v.  Lawson,  46 
W.  Va.  163,  33  S.  E  102,  it  is  said  that  a 
voluntary  partition  not  evidenced  by  a  writ- 
ing must  be  clearly  proven. 

79.  Compton  v.  Mathews,  3  La.  128,  22 
Am.  Dec.  167. 

80.  Strode  v.  Churchill,  2  Litt.  (Ky.)  75; 
Dow  V.  Jewell,  18  N.  H.  340,  45  Am.  Dec. 
371. 
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partition,  it  may  still  be  regarded  as  not  vcBted  in  liarinoiiy  tljerewitli."'  It  is 
essential  to  warrant  tlie  interposition  of  equity  tliat  the  partition  should  have  been 
completed.  Hence,  if  thi'ee  eotenants  agree  to  divide  tlieir  ]>roperty  into  three 
parcels,  one  of  which  is  taken  possession  of  by  one  of  their  number  with  the  con- 
sent of  the  others,  and  all  agree  respecting  the  other  elements  and  details  of  the 
partition,  except  as  to  wliicii  of  the  others  shall  take  either  of  the  remaining 
parcels,  and,  before  this  latter  is  agreed  to,  one  of  them  dies,  the  partition  remains 
incomplete  at  his  death,  and  equity  cannot  decree  the  conveyance  of  the  parcel  of 
which  possession  had  Ijeen  taken. 

2.  Written  —  a.  Agreements.  An  agreement  in  writing  for  a  partition  lias 
little,  if  any,  greater  elfect  than  a  parol  agreement,  except  that  it  is  more  easily 
proved  and,  if  properly  executed,  cannot  be  affected  by  the  plea  of  the  statute  of 
frauds.  If  it  does  not  contain  words  purporting  to  convey,  transfer,  oi*  release  to 
the  respective  eotenants  the  parts  allotted  to  them,  it  is  probably  not  good  at  law 
as  a  transfer  of  the  legal  title,  but  is  respected  in  equity.  An  agreement  will  there 
be  recognized  as  a  complete  partition  and  will  preclude  the  assertion  of  claime 
founded  on  any  previous  agreeinent.^^  Agreements  for  partition  will  be  liberally 
construed.^  But  the  fact  that  a  mother  and  son  join  in  the  execution  of  a  con 
veyance,  the  purchase-money  of  which  was  paid  to  him,  will  not  of  itself  establish 
a  partition.^''  One  who  refuses  to  abide  by  an  agreement  for  partition  cannot 
afterward  obtain  the  benefit  of  it.^^  An  agreement  declaring  that  the  owners  of 
a  farm  agree  to  any  division  which  the  majority  in  interest  shall  decide  upon  as 
just  and  equitable  refers  to  the  manner  of  partition  only,  and  does  not  authorize 
such  majority  to  set  off  to  any  cotenant  a  portion  of  the  land  to  which  he  does  not 
assent.^'''  If  an  agreement  provides  that  one  of  the  parties  shall  erect  and  main- 
tain a  fence  at  his  own  expense,  the  obligee  cannot  i-equire  the  giving  of  a  mort- 
gage to  secure  the  performance  of  the  agreement,  but  only  the  recording  of  the 
covenant.^^  If  there  are  five  eotenants,  and  the  agreement  declares  that  the  lands 
cannot  be  divided  into  as  many  parts  as  there  are  eotenants,  and  that  three  of 
them  shall  take  specified  parcels  at  stated  prices,  and  the  lands  or  proceeds  shall 
be  divided  among  the  five  so  as  to  equalize  their  respective  portions,  it  has  been 
held  to  be  an  agreement  for  a  sale  and  not  for  parti tion.^^ 
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b.  Mutual  Conveyances.  In  England  cotenants  desiring  to  make  a  partition 
usual  Iv  joined  in  conveying  the  entire  property  to  a  trustee  and  his  heirs,  and  on 
this  seizin  transmitted  the  use  of  each  particular  allotment  to  the  party  for  whom 
it  was  intended.^"  In  America  partition  is  usually  made  either  by  a  single  writing 
in  which  all  the  parties  join,  and  containing  apt  words  to  vest  the  title  in  the  per- 
sons to  whom  the  respective  allotments  have  been  made,^^  or  by  separate  convey- 
ances in  which  eacb  of  the  cotenants,  other  than  the  grantee,  unite.  When  the 
latter  method  is  adopted,  all  the  writings  must  be  regarded  as  a  single  instrument.^^ 
A  partition  need  not  include  all  the  lands  of  the  cotenancy.^^  Conveyances  by 
two  tenants  in  common  respectively  by  which  the  one  conveys  to  the  other  the 
north  half  and  the  latter  to  the  former  the  south  half  of  the  tract  operate  as  a 
complete  partition.^*  It  has  even  been  held  that  if  each  of  the  conveyances  speci- 
fies as  a  boundary  "  land  this  day  deeded  "  by  the  grantor  to  the  grantee,  that 
the  deeds  are  not  void  for  uncertainty,  and  that  the  boundary  between  them  thus 
referred  to  may  be  established  by  parol  evidence.^^  A  partition  between  the 
widow  and  children  of  a  decedent  may  convey  to  one  child  an  allotment  excepting 
the  life  claim  of  the  widow,  in  which  case  it  reserves  to  her  a  life-estate  with, 
remainder  in  fee  to  such  grantee.^^ 

e.  Conveyances  to  Strangers.  If  each  of  tbe  cotenants  conveys  to  a  stranger 
in  severalty  a  tract  designated  as  being  equal  in  amount  to  the  moiety  of  the 
grantor,  as  where,  there  being  two  cotenants,  one  conveys  the  north  half  of  the 
tract  to  A,  and  the  other  the  south  half  to  B,  these  conveyances  probably  operate 
as  a  complete  partition,^''  or  as  evidence  of  a  partition  made  by  the  parties  before 
their  execution.^^ 

d.  Location  Made  Pursuant  to  a  Conveyance.  If  an  owner  of  a  tract  of  land 
conveys  a  designated  number  of  acres  therein  and  by  his  conveyance  gives  his 
grantee  the  right  to  locate  the  part  which  he  shall  choose  to  take,  the  grantor  and 
grantee  are  thereby  made  tenants  in  common,  with  a  power  on  the  part  of  the 
latter  to  locate  his  part  to  be  held  by  him  in  severalty,  and  his  location  pursuant 
to  this  power  operates  as  a  complete  partition  between  him  and  his  grantor.^^ 

e.  Partition  by  Proprietors.  In  the  New  England  colonies,  and  also  in  New 
York,  proprietors  of  large  grants  of  land  exercised  the  power  of  partition  by 
vote  or  ballots,  whereby  at  a  meeting  of  such  proprietors,  the  share  of  one  of 
them  was  set  off  to  him  to  be  held  in  severalty.^  It  was  not  material  that  the 
allottee  was  misnamed  if,  from  all  the  proceedings,  he  could  be  identified.^  In 
New  York  the  proprietors  had,  under  the  colonial  act  of  1762,  the  power  of 
appointing  commissioners  to  proceed  to  make  partition  and  put  on  file  their  pro- 
ceedings, which,  it  was  declared,  should  be  good  evidence  of  the  partition.  It 
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was  held,  liowever,  that  the  recital  in  those  proceedirigs  that  certain  inemberB, 
styled  proprietors,  appointed  such  coininisBioners  was  not  evidence  of  their  lawful 
appointment,  and  until  such  appointment  was  otlierwise  proved,  the  validity  of 
the  partition  was  not  established.^ 

F.  The  Presumption  of  Partition.  Earely,  if  ever,  can  the  court  find,  as  a 
proposition  of  law,  that  a  partition  has  been  made  in  the  absence  of  direct  evi- 
dence of  that  fact,  and  the  difficulty  will  be  greater  in  those  states  which  insist 
that  an  agreement  for  partition  is  within  the  statute  of  frauds  tlian  in  those  which 
concede  the  validity  of  parol  partition.'*  i>ut  even  if  a  conveyance  in  writing, 
duly  executed,  be  regarded  as  necessary  to  a  complete  partition,  it  is  evident  that 
such  conveyance  may,  after  being  made,  be  lost,  and  hence  it  cannot  be  said  that 
partition  cannot  be  inferred  in  the  absence  of  the  deed.  Whether  a  partition  has 
been  made  is  a  question  of  fact  for  the  decision  of  the  jury,  or  of  the  court  when 
it  is  authorized  to  discharge  the  functions  of  a  jury.  A  partition  may  be  estab- 
lished by  circumstantial  as  well  as  by  direct  evidence,  and  whenever  there  has 
been  separate  and  distinct  possession  in  severalty,  maintained  for  a  considerable 
time,  with  conveyances  or  a  claim  of  title  in  severalty,  the  fact  of  such  possession 
and  the  attendant  circumstances  are  admissible  in  evidence  and  may  justify  the 
jui'y  in  presuming  a  partition,  although  there  is  no  direct  evidence  on  the  subject, 
and  perhaps  even  where  the  evidence  shows  an  attempted  partition  which  on  its 
face,  as  a  matter  of  law,  must  be  declared  insufficient  and  void.^ 

G.  Ratification  and  Estoppel.  Although  a  partition  is  for  some  reason  not 
binding  on  all  the  parties  essential  to  its  complete  operation,  it  may  become  fully 
effective  at  some  subsequent  period,  as  where  all  the  parties  enter  upon  and  occupy 
the  parts  severally  set  aside  to  them,  or  otherwise  claim  the  benefit  of  the  partition, 
or  assume  a  position  relative  thereto  from  which  they  cannot  equitably  be  per- 
mitted to  recede.  In  all  of  such  cases  the  partition  may  become  complete  through 
the  operation  of  the  doctrine  of  ratification  or  estoppel.^    Therefore,  upon  the 
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question  whether  a  partition  has  been  made,  any  evidence  is  admissible  which 
tends  to  show  either  the  ratification  of  the  partition,  or  conduct  from  which  tlie 
party  seeking  to  disregard  it  must  be  lield  to  be  estopped  from  so  doing.  Although 
acts  are  proved  tending  to  show  ratification,  this  evidence  may  be  rebutted  by 
declarations  of  the  party  at  tlie  time  of  doing  them,  as  where  it  appears  he  erected 
a  division  fence  corresponding  to  the  line  of  the  partition,  evidence  is  admissible 
that  he  at  the  same  time  notified  the  other  party  in  interest  of  an  intention  to 
commence  a  suit  for  partition.'' 

H.  Partition  Void  as  to  Some  of  the  Parties  or  Some  of  the  Property. 
The  object  of  partition  being  to  terminate  the  cotenancy  and  vest  in  severalty  the 
several  parcels  assigned  to  the  respective  cotenants,  if  it  fails  in  this  object,  the 
consideration  for  it  fails,  and  it  does  not  operate  at  all  or  to  any  extent.  Although 
it  is  made  by  deed,  if  it  appears  that  some  of  the  persons  intended  to  be  bound 
did  not  execute  the  deed,  and  hence  are  not  bound  by  the  partition,  those  execut- 
ing the  deed  are  not  alfected  by  it  and  hold  their  moieties  as  before  its  execution 
was  attempted;^  and  it  is  said  that  the  same  result  must  follow  when  the  parties 
undertake  to  partition  more  land  than  they  own,  and  the  title  to  some  of  the 
allotments  must  therefore  fail.^  There  is  no  doubt  that  a  cotenant  who  did  not 
join  in  a  partition  may  generally  ratify  or  adopt  it,^°  but  we  apprehend  that  he  must 
do  so  while  all  the  other  parties  treat  it  as  valid,  for  he  surely  is  not  at  liberty  to 
remain  free  from  the  obligation  of  a  partition  until  his  pleasure  or  interest  moves 
him  to  adopt  it  and  then  bind  them  by  his  adoption. 

I.  The  Effect  of  the  Partition  "by  Act  of  the  Parties  —  l.  The  Parties 
Who  May  Bh  Considered  as  Bound  Thereby.  It  seems  almost  superfluous  to 
state  that  the  parties  to  a  partition  are  bound  thei*eby  as  well  as  by  any  con- 
veyance or  other  writing  which  they  may  execute  in  connection  therewith  and 
cannot  afterward  assert,  with  success,  that  partition  should  not  have  been  made,^^ 
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the  allottee  or  his  successors  in  interest  must 
suffer  the  loss,  and  this  result  is  inconsistent 
with  the  view  that  the  partition  is  void. 

10.  Sutton  V.  Porter,  119  Mo.  100,  24 
S.  W.  760,  41  Am.  St.  Rep.  645;  High  v. 
Tarver,  (Tex.  Civ.  App.  1894)  25  S.  W.  1098. 
Hence,  if  there  is  a  partition  by  agreement 
among  the  surviving  children  of  a  decedent, 
an  administrator  of  a  deceased  child  cannot, 
after  the  lapse  of  many  years,  avoid  the  par- 
tition, because,  in  the  absence  of  creditors,  he 
can  only  take  in  trust  for  the  ne.\t  of  kin, 
and  they,  by  retaining  the  allotments,  have 
ratified  and  bound  themselves  by  the  par- 
tition.   Love  V.  Love,  38  N.  C.  104. 

11.  Morris  v.  Harrell,  14  La.  Ann.  185; 
Walton  V.  Ambler,  29  Nebr.  626,  45  N.  W. 
931. 
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because  it  violated  soine  trust, or  that  the  will  upon  wliich  tlie  title  of 
the  cotenants  depended,  althon;^h  probated  in  another  state,  had  not  been  pro- 
bated in  the  state  wliere  tlie  partiti(jn  was  made,'''  or  that  tije  interest  of  one  of 
the  coteiiants  was  embraced  in  an  interest  set  apart  prior  to  tlie  partition  and  not 
yet  terminated,''*  or  tliat  tlie  part  set  off  to  one  to  be  held  in  severalty  was  worth- 
less,^^ or  tliat  the  partition  was  unjust,"'  or  the  survey  on  which  tlie  partition  was 
based  was  incorrect."  A  hona  fide  purchaser  from  one  of  the  allottees  is  pro- 
tected by  the  partition  as  against  any  claim  of  the  other  parties.'**  The  effect 
of  the  registration  laws  upon  parol  partitions  is  not  well  settled.  In  one  case 
they  were  said  not  to  apply  to  such  partitions,*'^  while  in  another  it  was  held 
that  a  purchaser  at  an  execution  sale  was  not  bound  by  a  partition  of  which  he 
had  no  notice.^"  A  cotenant  not  a  party  to  a  partition  is  not  bound  thereby.^* 
If  there  exists  any  exception  to  this  rule,  it  arises  in  the  case  of  personal  property, 
like  grain,  severable  in  its  nature,  existing  in  common  bulk  and  being  of  the  same 
quality  throughout,  in  which  event,  as  we  have  heretofore  shown,  a  coowner  or 
nis  creditors,  acting  under  the  authority  of  a  writ  of  execution  or  attachment, 
may  take  from  the  common  mass  a  quantity  not  in  excess  of  his  moiety  and  thereby 
vest  in  him  title  in  severalty  thereto.'^^  Lien-holders  and  the  wives  of  cotenants, 
as  we  have  heretofore  shown,  although  not  parties  to  a  partition,  are  to  a  qualified 
extent  bound  thereby,^  and  so  are  persons  under  disability  who  participate  therein 
in  person  or  by  their  guardians.^* 

2.  Upon  the  Title  and  the  Liens  Thereon.  A  partition  by  act  of  the  parties 
does  not  create  any  new,  additional,  or  different  title,  nor  remove  any  restrictions 
or  burdens  thereon.^^  Each,  of  the  allottees  is  deemed  to  hold  the  same  title  which 
he  held  before  the  partition,  the  undivided  interest  which  he  held  in  the  whole 
tract  being  by  the  partition  severed  from  the  interests  of  his  cotenants  and  con- 
centrated in  the  parcel  set  apart  to  him,  and  their  interests  being  excluded  there- 
from and  his  parcel  becoming  subject  to  all  liens  which  existed  against  his  moiety 
and  freed  from  all  liens  existing  against  the  moieties  of  his  cotenants.^^  If  one  of 
the  allottees  has  before  the  partition  conveyed  a  part  of  the  lands  allotted  to  him, 
he  acquires  no  new  title  thereto,  and  hence  cannot  disturb  his  grantee.^  If  the 
grantees  of  an  allotment  are  husband  and  wife  and  his  interest  before  the  partition 


12.  Baker  v.  Baker,  (Cal.  1892)  31  Pae. 
355. 

13.  Welder  v.  McComb,  10  Tex.  Civ.  App. 
85,  30  S.  W.  822. 

14.  Blacker  v.  Dunlop,  93  Ga.  819,  21 
S.  E.  135, 

15.  Smith  V.  Tewalt,  9  Ind.  App.  646,  37 
N.  E.  294. 

16.  Fleming  v.  Kerr,  10  Watts  (Pa.) 
444;  Jones  v.  Carter,  4  Hen.  &  M.  (Va.)  184. 

17.  Jackson  v.  Hasbrouek,  3  Johns. 
(N.  Y.)  331. 

A  subsequent  purchaser  with  notice  of  the 
partition  is  also  bound  thereby.  Dutton  v. 
Wright,  (Tex.  Civ.  App.  1905)  85  S.  W. 
1025. 

18.  Woolverton  v.  Stevenson,  52  La.  Ann. 
1147,  27  So.  674;  Walker  v.  Frazier,  2  Rich. 
Eq.  (8.  C.)  99. 

19.  Meacham  v.  Meaeham,  91  Tenn.  532, 
19  S.  W.  757. 

20.  Allday  v.  Whitaker,  60  Tex  669,  1 
S.  W.  794. 

21.  Savage  v.  Lee,  101  Ind.  514;  Wright 
V.  Cano,  18  La.  Ann.  579;  Helms  v.  Mynatt, 
6  Coldw.  (Tenn.)  215. 

22.  See  .swprfr,  II,  D,  3. 

23.  S(!0  supra,  II,  C,  3,  a,  b. 

24.  Sec  supra,  H,  C,  2,  a,  b,  c. 
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25.  California. —  Wade  v.  Deray,  50  Cal. 
376. 

Indiana. —  Mickels  v.  Ellsesser,  149  Ind. 
415,  49  N.  E.  373. 

Iowa. —  Foster  v.  Hobson,  131  Iowa  58^  107 
N.  W.  1101. 

Maryland. —  Hoffman  v.  Smith,  1  Md.  475. 

Missouri. —  Richards  v.  Stewart,  185  Mo. 
533,  84  S.  W.  1181;  Sharp  v.  Stewart,  185 
Mo.  518,  84  S.  W.  963;  Snyder  v.  Elliott,  171 
Mo.  362,  71  S.  W.  826;  Palmer  v.  Alexander, 
162  Mo.  127,  62  S.  W.  691;  Whitsett  v. 
Wamack,  159  Mo.  14,  59  S.  W.  961,  81  Am. 
St.  Rep.  339. 

North  Carolina. —  Harrison  v.  Ray,  108 
N.  C.  215.  12  S.  E.  993,  23  Am.  St.  Rep.  57, 
11  L.  R.  A.  722. 

Pennsylvania. —  In  re  Coates  St.,  2  Ashm. 
12. 

Tennessee. —  Cottrell  v.  GriflSths,  108  Tenn. 
191,  65  S.  W.  397,  91  Am.  St.  Rep.  748,  57 
L.  R.  A.  332. 

J'eajas.— Chace  v.  Gregg,  88  Tex.  552,  32 
S.  W.  520 ;  Davis  v.  Agnew,  -67  Tex.  206,  2 
S.  W.  43,  376. 

See  38  Cent.  Dig.  tit.  "  Partition,"  §  20. 

26.  See  supra,  II,  C,  3,  a. 

27.  Wade  v.  Deray,  50  Cal.  370;  Goundie 
V.  Northampton  Water  Co.,  7  Pa.  St.  233. 
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that  of  a  tenant  by  the  curtesy,  it  remains  of  the  same  character  afterward.^^  If 
tlie  title  to  a  moiety  was  taken  and  held  by  descent,  its  character  is  not  changed 
in  this  respect  by  the  partition,  and,  on  the  death  of  the  allottee,  the  title  will  be 
distributed  among  his  heirs  in  the  mode  provided  for  title  acqiiired  by  descent 
rather  than  in  the  manner  applicable  to  title  acquired  by  purchase.^^  So,  it  is 
said,  if  some  of  the  parties  to  a  partition  own  moieties  in  fee  and  others  lesser 
estates,  the  latter  acquire  no  new  title  by  the  partition  to  the  portion  assigned  to 
them  in  severalty  and  will  hold  such  portion  only  by  the  limited  title  under  which 
they  held  their  moieties.^" 

3.  In  the  Event  of  a  Failure  of  Title.  At  the  common  law,  as  we  have  here- 
inbefore shown,  as  cotenants  could  be  compelled  to  make  partition,  it  was  held 
that  they  ought  not  to  lose  anything  thereby,  and  hence,  upon  the  failure  of  title 
to  the  part  allotted  to  one  of  them,  he  was  entitled  to  relief  as  against  his  late 
cotenants.  In  other  words,  in  partition  by  the  courts  there  is  an  implied  warranty 
which,  on  the  failure  of  title,  must  be  made  good  by  the  other  cotenants.  With 
respect  to  partition  by  act  of  the  parties,  as  it  is  not  compulsory,  it  has  been 
claimed,  witli  some  reason,  that  the  warranty  implied  in  the  case  of  partition  by 
the  courts  does  not  exist,  and  hence  that  there  is  no  such  warranty,  and  that,  on 
failure  of  title  to  an  allotment,  the  allottee  is  not  entitled  to  redress  unless  his 
right  thereto  can  be  supported  by  the  express  covenants  of  his  deed.^^  At  the 
common  law,  however,  an  implied  warranty  existed  on  a  voluntary  partition 
between  coparceners.^'^  There  is  in  the  United  States  a  tendency  to  extend  this 
rule  to  all  cotenants,  and  especially  to  those  claiming  title  by  descent,^^  and  to  hold 
that,  on  the  failure  of  title  to  his  allotment,  the  allottee  is  entitled  to  a  new  ])arti- 
tion.^  Where  partition  is  by  deed,  it  may  well  be  held  to  be  an  affirmance  of 
title  on  the  part  of  the  grantors,  estopping  them  from  denying  that  their  respec- 
tive grantees  were  invested  with  title  in  fee  and  in  severalty  in  the  parts  allotted 
to  them.^^  Whether  a  deed  amounts  to  an  affirmance  of  title  or  not,  on  the  failure 
of  title  to  any  part,  there  may  be  a  new  partition  in  which  all  the  parties  in  inter- 
est may  be  brought  before  the  court,  which  will  at  least  do  all  in  its  power  to 
protect  the  title  of  the  party  whose  allotment  has  failed  against  the  party  to  the 
original  partition,  the  defect  in  whose  title  has  caused  the  failure.^"  If  the  deed 
of  partition  does  not  contain  words  adequate  for  the  transfer  of  the  fee,  its  effect 
may  be  limited  to  the  lines  of  the  allottees,  and  hence  the  heirs  of  one  of  them 
may  not  be  able  to  rely  upon  a  warranty  expressed  or  implied  therein.^^  Where 


28.  Snyder  v.  Elliott,  171  Mo.  362',  71 
S.  W.  826;  Palmer  v.  Alexander,  162  Mo.  127, 
62  S.  W.  691;  Cottrell  v.  Griffiths,  108  Tenn. 
191,  65  S.  W.  397,  91  Am.  St.  Rep.  748,  57 
L.  R.  A.  332. 

The  same  rule  appears  to  apply  where  a 
conveyance  is  made  to  a  husband  alone  when 
it  should  have  been  to  his  wife.  Foster  v. 
Hobson.  131  Towa  58,  107  N.  W.  1101. 

29.  Conkling  v.  Brown,  57  Barb.  (N.  Y.) 
265,  8  Abb.  Pr.  N.  S.  345 ;  Carter  v.  Day,  59 
Ohio  St.  96,  51  N.  E.  967,  69  Am.  St.  Rep.  737. 

30.  Chace  v.  Gregg,  88  Tex.  552,  32  S.  W. 
520. 

But  the  decisions  on  this  subject,  if  not 
positively  conflicting,  are  at  least  confusing. 
Buxton  V.  Uxbridge,  10  Mete.  (Mass.)  87; 
Snyder  v.  Grandstaff,  96  Va.  473,  31  S.  E. 
647,  70  Am.  St.  Rep.  863. 

31.  Davidson  v.  Coon,  125  Ind.  497,  25 
N.  E.  601.  9  L.  R.  A.  584;  Weiser  v.  Weiser, 
5  Watts  (Pa.)  279,  30  Am.  Dee.  313;  Sawyers 
V.  Cator,  8  Humphr.  (Tenn.)  256,  47  Am. 
Dec.  608;  Rountree  v.  Denson,  59  Wis.  522,  18 
N.  W.  518. 


32.  Morris  v.  Harris,  9  Gill  (Md.)  19; 
Dugan  V.  Rollins,  4  Md.  Ch.  139. 

'33.  Venable  v,  Beauchamp,  3  Dana  (Ky.) 
321,  28  Am.  Dec.  74;  Rogers  v.  Turley,  4 
Bibb  (Ky.)  355;  Strohecker  v.  Housel,  3  Pa. 
L.  J.  Rep.  379. 

34.  Feather  v.  Strohoecker,  3  Penr.  &  W. 
(Pa.)  505,  24  Am.  Dec.  342. 

35.  California. —  Tewksbury  v.  Provizzo, 
12  Cal.  20. 

Illinois. —  Byrne  v.  Morehouse,  22  111.  602. 
Maryland. —  Dugan  v.  Hollins,  4  Md.  Ch. 
139. 

Missouri. —  Picot  v.  Page,  26  Mo.  398; 
Rector  v.  Waugh,  17  Mo.  13,  57  Am.  Dec. 
251. 

'Nebraska. —  Hagensiek  v.  Caster,  53  Nebr. 
495,  73  N.  W.  932. 

Texas. — -Johnson  v.  Johnson,  65  Tex.  87; 
James  v.  Adams,  64  Tex.  193. 

See  38  Cent.  Dig.  tit.  "  Partition,"  §  28. 

36.  Dawson  v.  Lawrence,  13  Ohio  543,  42 
Am.  Dec.  210. 

37.  Rector  v.  Waugh,  17  Mo.  13,  57  Am. 
Dec.  251. 
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by  statute  or  otherwise  a  warranty  is  implied  in  partition,  it  is  not  brolcen  until 
eviction,  and  the  Kli,tnte  of  limitations  does  not,  prior  to  that  time,  run  aj^ainst  the 
person  damaged  by  the  breach  of  the  warranty;*^  A  vendee  of  a  coteriant,  on 
being  evicted,  is  resti-icted  to  an  action  against  his  vendor  and  cannot  insist  that 
the  deficiency  in  his  title  be  made  good  out  of  lands  of  the  vendee  of  another  of 
the  original  co  ten  ants.""  If  the  parties  making  ];artition  are  tenants  for  life  only, 
it  may  well  be  lield  that,  on  one  of  them  acquiring  an  additional  title,  it  will  not 
pass  to  the  other  allottees  l)y  virtue  of  the  partition,'*"  and  this  rule  has  been  held 
applicable  in  ordinary  cases;"  })ut  this  holding  seems  inconsistent  with  the 
authorities  ah-eady  cited  in  this  subdivision. 

4.  As  Dependent  ON  Conveyances.  Probably  the  estoppel  arising  from  receiving 
a  deed  exists  when  its  object  is  to  j)artition  property.  It  has  hence  Ijeen  held 
that  the  grantee  is  estopped  from  denying  tliat  lie  took  title  thereunder.''^  Where 
the  partition  of  property  has  been  accomplislied  by  conveyance,  its  effect  may  be 
dependent  on  the  special  provisions  or  covenants  therein  and,  to  some  extent,  on 
the  covenants,  which,  although  not  specially  expressed,  are  necessarily  implied,  for 
we  apprehend  tliat  the  construction  of  the  conveyance  and  the  covenants  implied 
from  it  are  the  same  as  of  other  conveyances,  except  in  so  far  as  they  are  modi- 
fied by  the  circumstances  of  the  case  and  the  purposes  for  which  the  deed  is 
executed.  Here,  as  in  the  case  of  other  conveyances,  although  the  considei-ation 
may  not  be  disputed  for  the  purpose  of  avoiding  the  conveyance,  its  true  nature 
may  be  shown  in  opposition  to  the  language  of  the  deed.  Thus,  although  the 
conveyance  purports  to  be  for  a  consideration  in  money,  extrinsic  evidence  is  admis- 
sible, whether  parol  or  written,  to  show  tliat  it  was  in  fact  a  deed  in  partition,  and, 
when  this  is  shown,  the  deed  is  to  be  given  the  same  effect,  at  least  when  it  wall 
not  prejudice  hona  fide  purchasers,  as  if  its  purpose  had  been  declared  on  its 
face.*^  A  husband  joining  in  a  deed  of  partition  with  his  wife  and  named  with 
her  as  a  grantee  of  the  part  assigned  to  her  is  not  thereby  estopped  from  denying 
that  no  title  passed  to  her  and  showing  that  he  held  title  fi-om  an  independent 
source.**  As  a  general  rule,  however,  if  the  deed  of  partition  contains  covenants 
or  admissions,  the  parties  are  bound  thereby  and  precluded  from  denying  the 
truth  of  the  admission,*^  or  claiming  title  contrary  to  their  warranty.*^  Where  a 
deed  of  partition  contains  express  covenants,  they  supersede  all  implied  covenants 
or  warranties.*^  Questions  of  construction  or  interpretation  arise  under  partition 
as  well  as  under  othor  deeds,  but  they  are  to  be  resolved  by  considering  the 


38.  Jones  v.  Bigstaff,  95  Ky.  395,  25  S.  W. 
889,  15  Ky.  L.  Rep.  821,  44  Am.  St.  Rep. 
245. 

39.  Compton  v.  Mathews,  3  La.  128,  22 
Am.  Dec.  167. 

40.  Carpenter  v.  Schermerhorn,  2  Barb. 
Ch.  (N.  Y.)  314. 

41.  Hawmi.  —  Manaku  v.  Moanauli,  8 
Hawaii  381. 

Massachusetts. — ■  Doane  v.  Willcutt,  5  Gray 
328,  66  Am.  Dec.  369. 

North  Carolina. — ■  Carson  v.  Carson,  122 
N.  C.  645,  30  S.  E.  4. 

Texds.— Cliace  v.  Gregg,  88  Tex.  552,  32 
S.  W.  520. 

Virginia.' — ■  Townsend  v.  Outten,  95  Va.  536, 
28  S.  E.  958. 

42.  Simmons  v.  Hendriekson,  3  Harr. 
(Del.)  103;  Simmons  v.  Logan,  1  Harr. 
(Del.)  110. 

43.  Carter  v.  Day,  59  Ohio  St.  96,  51  N.  E. 
967,  09  Am.  St.  Rep.  757;  Doolcy  v.  Baynes, 
80  Va.  044,  10  S.  E.  974. 
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722;  Dooley  v.  Bavnes.  86  Va.  644,  10  S.  E. 
974;  Yancey  v.  Radford,  86  Va.  638,  10  S.  E. 
972.  But  see  Simmons  v.  Logan,  1  Harr. 
(Del.)  110. 

45.  Watson  v.  Barber,  105  La.  456,  29  So. 
949. 

46.  Hargis  v.  Ditmore,  86  Ky.  653,  7 
S.  W.  141.  9  Ky.  L.  Rep.  783. 

47.  Louisiana. —  Labauve's  Estate,  39  La. 
Ann.  388,  1  So.  830. 

Maryland. —  Morris  v.  Harris,  9  Gill  19. 
Pennsylvania. — ■  Strohecker  v.  Housel,  5  Pa. 
L.  J.  327. 
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^Visconsin. — •  Rountree  v.  Denson,  59  Wis. 
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See  38  Cent.  Dig.  tit.  "  Partition."  §  28. 

But  if  the  deed  merely  contains  covenants 
for  the  quiet  enjoyment  by  each  of  the  part 
assigned  to  him,  and  has  no  conveying  clause, 
it  is  said  not  to  vest  title  to  the  allotments 
nor  to  estop  one  of  the  parties  from  denying 
that  the  others  have  any  interest  in  the  lands 
allotted  to  him.  Townsend  v.  Outten,  95  Va. 
536,  28  S.  E.  958. 
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.peculiar  terms  of  each  conveyance  and  the  rules  of  construction  applicable  to  all 
conveyances.''^ 

J.  Vacating"  op  Rescinding'.  Under  the  civil  law  prevailing  in  Louisiana  a 
partition  could  be  rescinded  for  lesion  or  inequality  beyond  one  fourth,''^  but  the 
parties  might  by  agreement  provide  that  their  partition  should  be  irrevocable,  in 
Avhich  event  it  could  not  be  avoided  for  lesion  in  the  absence  of  fraiid.^''  An 
eviction  subsequent  to  partition  did  not  constitute  any  ground  for  rescinding 
it.^'  Where  the  partition  vpas  of  certain  bills  receivable,  constituting  the  vuhole 
of  an  estate,  and  bad  notes  were  allotted  to  one  of  tlie  parties,  he  had  a  right  to 
maintain  a  subsequent  proceeding  to  ratably  apportion  the  deficiency  among  the 
others.^^  Under  tlie  common  law,  both  as  prevailing  in  England  and  as  it  is 
understood  and  administered  in  the  United  States,  we  think  tliere  is  no  ground 
for  rescinding  a  partition  or  for  relief  therefrom  in  equity  which  would  not  be 
equally  effective  in  rescinding  or  obtaining  relief  from  any  other  agreement  or 
conveyance  and,  on  the  other  hand,  that  causes  which  were  adequate  to  obtain 
relief  from  other  agreements  and  conveyances  are  equally  sufficient  to  warrant 
relief  from  partition.^''  The  failure  of  one  of  the  parties  to  pay  a  sum  agreed  by 
him  to  be  paid  to  equalize  the  partition  appears  not  to  be  a  sufficient  ground  for 
setting  it  aside.^^ 

III.  BY  SUIT  OR  ACTION. 

A.  Jurisdiction  —  1.  In  England  —  a.  At  Law.  Although  the  courts  of  law 
in  England  from  a  date  as  early  as  the  thirteenth  century  entertained  actions  to 
partition  estates  held  in  coparcenary,  their  jurisdiction  over  estates  held  in  joint 
tenancy  and  by  tenancy  in  common  did  not  exist  until  conferred  by  the  statutes  of 
31  Henry  YIII,  c.  1,  and  of  32  Henry  YIII,  c.  32,  the  former  extending  to 
estates  of  inheritance,  and  the  latter  for  terms  of  life  or  years.^**  By  comparatively 
recent  statutes  the  jurisdiction  of  the  courts  of  law  over  partition  was  withdrawn 
and  conlined  exclusively  to  chancery .^^ 


48.  Casstevens  n.  Casstevens,  227  111.  547, 
81  N.  E.  709,  118  Am.  St.  Rep.  291;  Massie 
V.  Hiatt,  6  Ky.  L.  Rep.  176;  Jones  v.  De 
Lassus,  84  Mo.  541;  Furguson  u.  Tweedy, 
56  Barb.  (N.  Y.)  168  [affirmed  in  43 
N.  Y.  543];  Snyder  v.  Grandstaff,  96  Ya. 
473,  31  S.  E.  647,  70  Am.  St.  Rep.  863.  See 
also  Baker  v.  Talbott,  6  T.  B.  Mon.  (Ky.) 
179 ;  Mitchell  v.  Smith,  67  Me.  338 ;  Bailey  v. 
Rust,  15  Me.  440;  Vickerie  v.  Buswell,  13 
Me.  289;  Clark  v.  Debaugh,  67  Md.  430,  10 
Atl.  241;  Macomber  v.  Godfrey,  108  Mass. 
219,  11  Am.  Rep.  349;  Morgan  v.  Moore,  3 
Gray  (Mass.)  319  (relating  to  passageways); 
Cheshire  v.  Shutesbury,  7  Mete.  (Mass.)  566 
(showing  that  the  title  to  buildings  passes) ; 
Sibley  v.  Holden,  10  Pick.  (Mass.)  249,  20 
Am.  Dec.  521;  King  v.  King,  7  Mass.  496; 
Mandeville  v.  Comstock,  9  Mich.  536;  Van 
Winkle  v.  Van  Winkle,  184  N.  Y.  193,  77 
N.  E.  33;  Blackman  v.  Striker,  21  N.  Y. 
Suppl.  563,  29  Abb.  N.  Cas.  467  [affirmed  in 
142  N.  Y.  555,  37  N.  E.  484]  ;  Matteson  v. 
Wilbur,  11  R.  I.  545;  High  v.  Tarver,  (Tex. 
Civ.  App.  1894)  25  S.  W.  1098  (referring  to 
boundaries)  ;  Mason  v.  Horton,  67  Vt.  266, 
31  Atl.  291,  48  Am.  St.  Rep.  817;  Rogers  v. 
Bancroft,  20  Vt.  250  (relating  to  water  rights 
or  mill  privileges). 

Failure  to  name  married  woman  as  grantor. 
— As  it  is  the  actual  partition  and  occupa- 
tion pursuant  thereto  which  binds  the  par- 
ties, it  is  not  fatal  that  a  deed  of  partition 
intended  to  bind  a  married  woman  did  not 


name  her  as  a  grantor.  Brown  v.  Humphrey, 
(Tex.  Civ.  App.  1906)  95  S.  W.  23. 

49.  Williamson  v.  Amilton,  13  La.  Ann. 
387 ;  Compton  v.  Mathews,  3  La.  128,  22  Am. 
Dec.  167. 

50.  Morris  v.  Harrell,  14  La.  Ann.  185. 

51.  Compton  v.  Mathews,  3  La.  128,  22 
Am.  Dec.  167. 

52.  Lacour  v.  Lacour,  13  La.  Ann.  463. 

53.  Indiana. — >  Smith  v.  Tewalt,  9  Ind. 
App.  646,  37  N.  E.  294. 

North  Carolina. —  Cheatham  v.  Crews,  83 
N.  C.  313. 

Tennessee. —  Graves  v.  Clapp,  2  Coldw.  138. 

Texas. —  Barrett  v.  Spence,  28  Tex.  Civ. 
App.  344,  67  S.  W.  921. 

Virginia. —  Jones  v.  Carter,  4  Hen.  &  M. 
184. 

See  38  Cent.  Dig.  tit.  "  Partition,"  §  25. 

54.  Lofgren  v.  Peterson,  54  Minn.  343,  56 
N.  W.  44. 

55.  Schnorbus  v.  Winkel,  15  S.  W.  861,  12 
Ky.  L.  Rep.  902;  In  re  Null,  2  Fed.  71. 

56.  Freeman  Coten.  &  P.  §  421;  Hanson 
V.  Willard,  12  Me.  142,  28  Am.  Dec.  162; 
Coleman  v.  Coleman,  19  Pa.  St.  100,  57  Am. 
Dec.  641;  Weiser  v.  Weiser,  5  Watts  (Pa.) 
279,  30  Am.  Dec.  313;  Willard  v  Willard,  145 
U.  S.  116,  12  S.  Ct.  818,  36  L.  ed.  644;  Miller 
V.  Warmington,  1  Jac.  &  W.  484,  21  Rev.  Rep. 
217,  37  Eng.  Reprint  452;  Baring  v.  Nash,  1 
Ves.  &  B.  551,  35  Eng.  Reprint  214. 

57.  St.  3  &  4  Wm.  IV,  c.  27,  §  36 ;  36  &  37 
Vict.  c.  66,  §  34;  Mayfair  Property  Co.  V. 
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b.  In  Chancery.    Possibly  even  before,  but  certainly  soon  after,  the  enactment 

of  the  statutes  of  31  and  of  32  JI.enry  VIII,  refeiTed  to  aljove,  the  English  courts  of 
chancery  commenced  to  entertain  suits  for  partition/'"  Not  until  the  assumption 
of  jurisdiction  by  chancery  was  it  possible  to  compel  the  partition  of  personal 
property.  The  jurisdiction  so  assumed  was  exclusive.  Therefore,  both  in  Eng- 
land and  in  the  United  States,  chancery  will  jjartition  personal  property  and 
courts  of  law  will  not,  unless  authorized  by  statute.'"''* 

2.  In  the  United  States — a.  Of  the  National  Courts.  Such  of  the  courts  of 
the  United  States  as  possess  genei'al  equity  powers  have  jurisdiction  over  suits  for 
partition.  Hence  the  circuit  courts  of  the  United  States  may  entertain  suits  in 
equity  for  that  purpose.™  These  courts  in  civil  actions,  other  than  suits  in  equity 
and  admiralty  proceedings,  are  controlled  by  the  rules  of  practice  applicabfe  to 
the  courts  of  the  state  in  which  they  sit,  and  when  by  statute  or  otherwise  juris- 
diction over  actions  in  partition  is  vested  in  the  courts  of  the  state,  it  is  also  vested 
in  such  circuit  courts.*'^ 

b.  Of  the  State  Chancery  Courts.  The  several  state  courts  possessing  general 
equity  or  chancery  powers  have  jurisdiction  of  suits  for  partition  unless  their 
authority  has  been  abrogated  or  restricted  by  statute,  and  a  statute  or  other  law 
merely  authorizing  some  other  court  to  act  will  be  construed  as  creating  a  con- 
current jurisdiction,  and  not  as  interfering  with  the  powers  or  modes  of  action  of 
courts  of  equity.^^    In  Georgia,  however,  resort  may  be  had  to  equity  when  the 


Johnston,  [1894]  1  Ch.  508,  63  L.  J.  Ch.  329, 
70  L.  T.  Rep.  N.  S.  485,  8  Reports  781. 

58.  Freeman  Coten.  &  P.  §  432;  Greer  v. 
Henderson,  37  Ga.  1 ;  Paddock  v.  Shields,  57 
Miss.  340;  Parker  v.  Gerard,  Ambl.  236,  27 
Eng.  Reprint  157 ;  Manaton  v.  Squire,  2  Ch. 
Cas.  237,  22  Eng.  Reprint  925,  Freem.  26,  22 
Eng.  Reprint  1036;  Drury  v.  Drury,  1  Ch. 
Rep.  49,  21  Eng.  Reprint  504;  Manners  v. 
Charlesworth,  Coop.  t.  Brough  52,  47  Eng.  Re- 
print 19,  1  Myl.  &  K.  330,  7  Eng.  Ch.  330,  39 
Eng.  Reprint  706;  Norse  ^^.  Ludlow,  Toth. 
155,  21  Eng.  Reprint  153;  Agar  v.  Fairfax, 
17  Ves.  Jr.  533,  34  Eng.  Reprint  206. 

59.  Alabama. —  Marshall  v.  Crow,  29  Ala. 
278;  Smith  v.  Dunn,  27  Ala.  315. 

Indiana. — Robinson  v.  Dickey,  143  Ind.  205, 
42  N.  E.  679,  52  Am.  St.  Rep.  417. 

Iowa.—  Conover  v.  Earl,  26  Iowa  167. 

Maryland. —  Crapster  v.  Griffith,  2  Bland  5. 

Michigan. —  Godfrey  v.  White,  60  Mich. 
443,  27  N.  W.  593,  1  Am.  St.  Rep.  537. 

Minnesota. — Swain  v.  Knapp,  32  Minn.  429, 
21  N.  W.  414. 

Neio  York. —  Tinney  v.  Stebbins,  28  Barb. 
290;  Fobes  v.  Shattuck,  22  Barb.  568;  Tripp 
V.  Riley,  15  Barb.  333. 

North  Carolina. —  Billups  v.  Riddick,  53 
N.  C.  163;  Weeks  v.  Weeks,  40  N.  C.  Ill,  47 
Am.  Dec.  358;  Edwards  v.  Bennett,  32  N.  C. 
361. 

Virginia. —  Smith  v.  Smith,  4  Rand.  95. 
See  38  Cent.  Dig.  tit.  "Partition,"  §  91 
et  seq. 

60.  Klever  v.  Seawell,  65  Fed.  393,  12 
C.  C.  A.  60]  ;  Daniels  v.  Benedict,  50  Fed. 
347  ;  Aspen  Min.,  etc.,  Co.  r.  Rudder,  28  Fed. 
220;  Sliaw  V.  Shaw,  21  Fed.  Cas.  No.  12,724, 
4  Oanch  C.  C.  715. 

61.  I'lx  p.  Biddle,  3  Fed.  Cas.  No.  1,391, 
2  Miison  472. 

62.  Alabama. —  Bozonc  v.  Daniel,  (  1905) 
39  So.  77^1  ;  Mc(Jueen  V.  Turner,  91  Ala.  273, 
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8  So.  863;  Donnor  v.  Quartermas,  90  Ala.  164, 
8  So.  715,  24  Am.  St.  Rep.  778;  Berry  v. 
Webb,  77  Ala.  507;  Wilkinson  v.  Stuart,  74 
Ala.  198. 

Arkansas. —  Patton  v.  Wagner,  19  Ark. 
233. 

Connecticut. —  Isham  v.  Gilbert,  3  Conn. 
166. 

Delaware. —  Bradford  v.  Robinson,  7  Houst. 
29,  30  Atl.  670. 

Illinois. —  Poulter  v.  Poulter,  193  111.  641, 
61  N.  E.  1056;  McDowell  v.  McDowell,  114 
111.  255,  2  N.  E.  56;  Labadie  v.  Hewitt,  85 
111.  341;  Hess  V.  Voss,  52  HI.  472;  Greenup 
V.  Sewell,  18  III.  53 ;  Howey  v.  Goings,  13 
111.  95,  46  Am.  Dae.  427. 

Iowa. —  Wright  r.  Marsh.  2  Greene  94. 

Kentucky. —  Haggin  v.  Haggin,  2  B.  Mon. 
317;  Banners  v.  Respass,  5  T.  B.  Mon.  562; 
Beeler  v.  Bullitt,  3  A.  K.  Marsh.  280,  13  Am. 
Dec.  161. 

Maine. —  Nash  f.  Simpson,  78  Me.  142,  3 
Atl.  53. 

Maryland. — Lawes  v.  Lumpkin,  18  Md.  334  ; 
Phelps  V.  Stewart,  17  Md.  231 ;  In  re  Hewitt, 
3  Bland  184. 

Michigan. —  Hoffman  v.  Beard,  22  Mich.  59; 
Thayer  v.  Lane,  Harr.  247. 

Mississippi. —  Paddock  v.  Shields,  57  Miss. 
340. 

Missouri. —  Reed  v.  Robertson,  45  Mo.  580 ; 
Spitts  V.  Wells,  18  Mo.  468;  Beck  v.  Kall- 
meyer,  42  Mo.  App.  563. 

New  Hampshire. —  Hale  v.  Jaques,  69  N.  H. 
411,  43  Atl.  121;  Whitten  v.  Whitten,  36 
N.  H.  326. 

New  Jersey. —  Bryan  v.  Bryan,  61  N.  J.  Eq. 
45,  48  Atl.  341 ;  Hay  V.  Est'ell,  18  N.  J.  Eq. 
251 ;  llartshorne  v.  Hartshorne,  2  N.  J.  Eq. 
349. 

New  York. —  Jenkins  v.  Van  Schaak,  3 
Paige  242. 

Ohio. —  Doane  v.  Fleming,  Wright  168. 
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statutory  or  legal  remedy  is  inadequate,  but  not  otherwise ;  ^  and  in  Massa- 
chusetts probably  the  jurisdiction  of  equity  over  partition  has  been  entirely 
withdrawn."* 

e.  The  DiscFetion  of  Courts  of  Chancery  to  Refuse  to  Act.  Some  doubt  was 
created  in  England  as  to  whether  a  court  of  chancery  had  not  a  discretion  to  refuse 
partition  based  on  the  legal  title.*'^  This  doubt  no  longer  exists,  and  in  the  United 
States  it  was  never  entertained.®^ 

d.  Of  Probate  and  Orphans'  Courts.  In  a  number  of  the  states  courts  having 
jurisdiction  of  the  settlement  and  distribution  of  tlie  estates  of  decedents  have,  in 
connection  therewith,  been  given  power  to  make  partition.  It  is  not  material,  for 
our  present  purpose,  whether  these  tribunals  are  styled  orphan  or  probate  courts, 
or  given  some  other  name.  Their  partition  is  a  part  of  the  settlement  and  final 
disposition  of  the  estates  committed  to  their  care,  and,  when  it  is  such,  will  be 
treated  elsewhere  in  this  article.*''''  The  power  to  partition,  as  ancillary  to  the 
disposition  of  estates,  may,  constitutionally,  be  conferred  on  probate  and  like 
courts.®^  This  jurisdiction  is  usually  concurrent,  and,  when  so,  does  not  preclude 
resort  to  other  coiirts."^ 

e.  Of  the  State  Courts  of  Law  Generally.  In  the  states  which  have  adopted 
tlie  common  law,  it  must  follow  that  those  of  their  courts,  irrespective  of  the 
names  by  which  they  are  called,  which  are  given  general  common-law  jurisdiction 
have,  in  the  absence  of  constitutional  or  legislative  provision  to  the  contrary, 
jurisdiction  of  actions  for  partition. 

f.  State  Courts  Designated  by  Statutes.  In  many  of  the  states  what  is  com- 
monly known  as  the  reformed  procedure  has  been  adopted,  committing  jurisdic- 
tion of  what  were  formerly  actions  at  law  and  what  were  formerly  suits  in  equity 
to  the  same  judicial  tribunals.  In  other  states  statutes  have  been  enacted  con- 
fiding jurisdiction  of  partition  to  the  courts  designated  therein,  but  such  statutes, 
as  Ave  have  already  shown,  are  generally  construed  as  not  withdrawing  the 
authority  otherwise  vested  in  courts  of  chancery 


Pennsylvania. —  Mercur  v.  Jaeksoiij  3  Pa. 
Co.  Ct.  387. 

Rhode  Island. —  Calland  v.  Conway,  14 
R.  I.  9;  Bailey  v.  Sisson,  1  R.  I.  233. 

South  Carolina. —  Latham  v.  Harby,  50 
S.  C.  428,  27  S.  E.  862;  Charleston,  etc.,  R. 
Co.  V.  Leech,  35  S.  C.  146,  14  S.  E.  730;  Dorn 
V.  Beasley,  7  Rich.  Eq.  84;  Rabb  v.  Aiken,  2 
McCord  Eq.  118;  Dinckle  v.  Timrod,  1 
Desauss.  Eq.  109. 

Tennessee. —  Hopper  v.  Fisher,  2  Head  253. 

Texas. — 'Grassmeyer  v.  Beeson,  18  Tex. 
753,  70  Am.  Dec.  309 ;  Ellis  v.  Rhone,  17  Tex. 
131;  Blagge  v.  Shaw,  (Civ.  App.  1897)  41 
S.  W.  756. 

Virginia. —  Davis  v.  Tebbs,  81  Va.  600; 
Castleman  v.  Veitch,  3  Rand.  598. 

See  38  Cent.  Dig.  tit.  "  Partition,"  §  91 
et  seq. 

63.  Tate  v.  Goff,  89  Ga.  184,  15  S.  E.  30; 
Mayer  v.  Hover,  81  Ga.  308,  7  S.  E.  562; 
Lowe  V.  Burke,  79  Ga.  164,  3  S.  E.  449; 
Greer  v.  Henderson,  37  Ga.  1 ;  Rutherford  v. 
Jones,  14  Ga.  521,  60  Am.  Dec.  655;  Royston 
V.  Royston,  13  Ga.  425. 

64.  Husband  v.  Aldrich,  135  Mass.  317; 
Whitings.  Whiting,  15  Gray  (Mass.)  503. 

65.  Cartwright  v.  Pultney,  2  Atk.  380,  26 
Eng.  Reprint  630. 

66.  Alabama. —  McMath  v.  De  Bardelaben, 
75  Ala.  68;  Deloney  v.  Walker,  9  Port.  497. 

Illinois. —  Miller  v.  Lanning,  211  111.  620, 


71  N.  E.  1115;  Hill  V.  Reno,  112  HI.  154,  54 
Am.  Rep.  222. 

Neio  Jersey. —  Lucas  v.  King,  10  N.  J.  Eq. 
277. 

New  York.—  Smith  v.  Smith,  10  Paige  470. 
North  Ca/rolina. —  Donnell  v.  Mateer,  42 
N.  C.  '94. 

Virginia. —  Straughan  v.  Wright,  4  Rand. 
493;  Wiseley  v.  Findlay,  3  Rand.  361,  15  Am. 
Dee.  712. 

United  States. —  Willard  v.  Willard,  145 
U.  S.  116,  12  S.  Ct.  818,  36  L.  ed.  644;  Vint 
V.  King,  28  Fed.  Gas.  No.  16,950. 

England. —  Baring  v.  Nash,  1  Ves.  &  B. 
551,  35  Eng.  Reprint  214. 

67.  See  infra,  IV. 

68.  Robinson  r.  Fair,  128  U.  S.  53,  9  S. 
Ct.  30,  32  L.  ed.  415. 

69.  Shorten  v.  Judd,  56  Kan.  43,  42  Pac. 
337,  54  Am.  St.  Rep.  587;  Chrisman  v. 
Divinia,  141  Mo.  122,  41  S.  W.  920. 

70.  See  supra,  III,  A,  2,  b.  The  name  of 
a  court  by  no  means  constitutes  an  index  to 
its  character  or  jurisdiction.  The  following 
list  shows  the  courts  which  in  most  of  the 
states  exercise  jurisdiction  over  partition, 
not  including  the  jurisdiction  employed  as 
incident  ta  making  distribution  and  division 
of  the  estates  of  deceased  persons: 

Alabama. — The  probate  court,  but  its  juris- 
diction does  not  prevent  a  resort  to  any 
other    legal   mode   of    obtaining  partition. 
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3.  Territorial  Limits  of.    As  the  autliority  of  the  courtB  of  oacli  state  and 

nation  is  restricted  to  the  real  property  within  its  limits,  it  inuf.t  follow  that  no 
court  can  partition  lands  situate  outside  of  tlie  state,  if  it  is  a  state  court,  nor  out- 


Eev.  Code  (1907),  §§  5203,  5221.  The  au- 
thority of  the  probate  court  is  very  re- 
stricted (Matthews  v.  Matthews,  104  Ala. 
303,  10  So.  91;  Ballard  f.  Johns,  84  Ala.  70, 
4  So.  24;  Ward  Corbett,  72  Ala.  438; 
Terrell  v.  Cunningham,  70  Ala.  100;  Whit- 
man V.  Reese,  59  Ala.  532),  rendering  resort 
to  the  court  of  chancery  frequently  necessary 
(Caperton  v.  Hall,  118  Ala.  2C5,  24  So.  122; 
Gore  V.  Dickinson,  98  Ala.  303,  11  So.  743, 
39  Am.  St.  Eep.  67;  McQueen  x,.  Turner,  91 
Ala.  273,  8  So.  863;  Donnor  v.  Quartermas, 
90  Ala.  164,  8  So.  715,  24  Am.  St.  Eep.  778; 
Terrell       Cunningham,  supra). 

Arkansas. —  The  circuit  court  and  court  in 
chancery.  Sanders  &  H.  Dig.  (1894)  5415; 
Cowling  V.  Nelson,  76  Ark.  146,  88  S.  W. 
913;  Patton  v.  Wagner,  19  Ark.  233. 

California. —  The  superior  court  (Eyer  v. 
Fletcher  Eyer  Co.,  126  Cal.  482,  58  Pac.  908), 
but  formerly  district  court  (Eichardson  v. 
Loupe,  80  Cal.  490,  22  Pac.  227). 

Colorado, — The  district  court.  Mills  Annot. 
St.  §  3346. 

Connecticut. —  Courts  of  equity.  Gen  St. 
(1902)  §  1031. 

Delawa/re. —  The  superior  court  or  the 
chancellor  of  the  state.  Eev.  Code  (1893), 
p.  606,  §§  3,  8. 

Florida. —  The  circuit  courts  acting  as 
courts  of  chancery.    Gen.  St.  (1906)  §  1939. 

Georgia. — The  superior  court.  Code  (1895), 
§§  3146,  4783,  4786;  Tate  v.  Goff,  89  Ga.  184, 
15  S.  E.  30;  Hamby  Mountain  Gold  Mines  v. 
Calhoun  Land,  etc.,  Co.,  83  Ga.  311,  9  S.  E. 
831;  Mayer  v.  Hover,  81  Ga.  308,  7  S.  E. 
562. 

Idaho. — The  district  court.  Code  Civ.  Proe. 
(1901)  §  2995. 

Illinois. —  The  circuit  court,  or  the  su- 
perior court  of  Cook  county.  Starr  &  C. 
Annot.  St.  (1896)  p.  2912;  Eiggs  v.  Dickin- 
son, 3  111.  437,  35  Am.  Dec.  113. 

Indiana.- —  The  circuit  or  probate  court ; 
also  the  superior  court  of  Allen  countv. 
Burns  Annot.  St.  (1908)  §§  309,  1244;  Romy 
V.  State,  32  Ind.  App.  146,  67  N.  E.  998. 

Iowa. —  By  equitable  proceedings.  Code 
(1897),  §  4240;  Wright  v.  Marsh,  2  Greene 
94. 

Kansas. —  The  district  courts.  Dassler 
Gen.  St.  (1905)  §§  1.53,  2010;  Eaynsford  v. 
Holnmn,  08  Kan.  813,  74  Pac.  1128;  Ott  v. 
Sprague,  27  Kan.  620 ;  Blauw  v.  Love,  9  Kan. 
App.  55,  57  Pac.  258. 

Kentucky. —  The  county  and  the  circuit 
courts.  Carroll  St.  (1903)  §  066;  Hopkins 
V.  Crouch,  86  Ky.  281,  5  S.  W.  557,  9  Ky.  L. 
Eep.  554;  Gaithcrs  v.  Brown,  7  B.  Mon.'  90; 
Chamberlain  Ballinger,  1.3  S.  W.  429,  11 
Ky.  L.  Rep.  960. 

Louisiana. —  The    parish    district  courts. 
WoUr  Rev.  Laws  (1904),  §S  2002,  2063;  Car- 
rol Iton  r^and,  etc.,  Co.  v  Eureka  Homestead 
Soc,  119  La.  692,  44  So.  434;  Crawford 
Binion,  46  La.  Ann.  1261,  15  So.  603;  Levy 
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V.  Ilitsche,  40  La.  Ann.  500,  4  So.  472;  Bud- 
decke  v.  Huddeekc,  31  La.  Ann.  572;  Woolfolk 
V.  Woolfolk,  30  La.  Ann.  139;  Diamond  v. 
Diamond,  27  La.  Ann.  125;  Malone  v.  Casey, 
25  La.  Ann.  406;  Pennisson  v.  Pennisson,  22 
La.  Ann.  131;  Anderson  v.  Stille,  12  La  Ann. 
669. 

Maine. —  The  supreme  judicial  court  of  the 
county.  Eev.  St.  (1903)  p.  787,  §  2;  Bailey 
V.  Knapp,  79  Me.  205,  9  Atl.  356. 

Maryland. —  Courts  of  equity.  Pub.  Gen. 
Laws  (1904),  p.  417,  §  129;  Phelps  v.  Stew- 
art, 17  Md.  231. 

Massachusetts. — The  superior  court,  or  the 
supreme  judicial  court  held  in  the  county, 
and  the  probate  courts  when  the  shares  of 
the  claimants  are  not  in  dispute  or  uncertain. 
Eev.  Law  (1902),  p  1029,  §  2,  and  p.  1634, 
§  31. 

Michigan. —  The  circuit  courts.  Comp. 
Laws  (1897),  §  11014;  Hoffman  v.  Beard,  22 
Mich.  59. 

Minnesota. — The  district  courts.  Eev.  Laws 
( 1905 ) ,  §  90 ;  Bonham  v.  Weymouth,  39  Minn. 
92,  38  N.  W  805 ;  Swain  v.  Knapp,  32  Minn. 
429,  21  N.  W.  414. 

Mississippi. —  The  chancery  courts.  Code 
(1900),  §  3520. 

Missouri. —  The  circuit  courts  and  Sturgeon 
court  of  common  pleas.  Annot.  St.  (1906) 
§  4374,  and  p.  4968,  §  19;  Johnson  v. 
Detrick,  152  Mo.  243,  53  S.  W.  891;  Green 
V.  Walker,  99  Mo.  68,  12  S.  W.  353;  Hollo- 
way  V.  Holloway,  97  Mo.  628,  11  S.  W.  233, 
10  Am.  St.  Eep.  339;  Eolf  v.  Timmermeister, 
15  Mo.  App.  249. 

'Nebraska. —  The  district  court.  Code  Civ. 
Proc.  §§  51,  802;  Comp.  St.  (1906)  §§  2716, 
7310. 

Nevada. —  The  district  court.  Cutting 
Comp.  Laws,  §§  117,  2520 

Neio  Hampshire. — The  chancery  courts  and 
also  a  statutory  proceeding  in  the  supreme 
court  of  the  county,  and  if  there  is  no  dis- 
pute about  the  title,  the  judge  of  probate. 
Pub.  St.  (1901)  p.  645,  §  1;  p.  667,  §  4; 
Hale  V.  Jaques,  69  N.  H.  411,  43  Atl.  121; 
Crowell  V.  Woodbury,  52  N.  H.  613. 

New  Jersey. — -Chancery,  also  any  justice 
of  the  supreme  court  or  any  judge  of  the 
circuit  court  or  court  of  common  pleas  of 
the  county.    Gen.  St.  (1895)  p.  2420,  §§  1,39. 

Neio  York. —  The  supreme  court  and  the 
county  courts.  Bliss  Annot.  Code,  §  340 ; 
Howell  V.  Mills,  56  N.  Y.  226;  Blakeley 
Calder,  15  N.  Y.  617 ;  Monarque  v.  Monarque, 
19  Hun  332  [reversed  on  other  grounds  in  80 
N.  Y.  320] ;  Hewlett  v.  Wood,  3  Hun  736 ; 
Canfield  v.  Ford,  28  Barb.  336;  Bell  v.  Git- 
tere,  9  N.  Y.  Suppl.  400. 

North  Carolina. —  The  superior  courts. 
Eevisal  (1905),  8  2487;  Foreman  v.  Hough, 
98  N.  C.  386,  3  S.  E.  912;  Capps  );.  Capps, 
85  N.  C.  408. 

North  Dakota. —  Tlie  district  court.  Rev. 
Codes  (1905),  §  6761. 
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side  of  the  district  if  it  is  a  court  of  the  United  States.'^^  This  is  clearly  so  where 
tlie  proceeding  is  in  rem  or  at  law.  If,  however,  the  suit  is  in  equity  and  tlie 
court  has  authority  to  complete  the  partition  by  decreeing  conveyances,  there  is 
some  reason  for  insisting  that  it  may  partition  lands  in  another  state  where  all  the 
parties  are  in  court,'^  but  the  only  autliorities  we  have  discovered  hold  otherwise.''^ 
W  hat  are  the  territorial  limits,  within  the  state,  of  the  respective  state  courts  must 
be  ascertained  by  examining  the  state  constitutions  and  statutes.  Ordinarily  the 
action  of  the  court  is  restricted  to  lands  within  the  county,'''^  but  if  they  are  situ- 
ated in  two  or  more  counties,  the  proceeding  can  generally  be  maintained  in 
either.''^    In  a  few  of  the  states  partition  cannot  include  any  land  lying  beyond 


OMo. —  The  court  of  common  pleas  and  the 
probate  courts  of  Cochoston,  Defiance,  Henry, 
Licking,  Perry,  and  Peckanay  counties.  Bates 
Annot  St.  §§  456,  525-1 ;  McRoberts  t.  Lock- 
wood,  49  Ohio  St.  374,  34  N.  E.  734. 

Oregon. —  The  circuit  courts.  Hanner  v. 
Silver,  2  Oreg.  336. 

Pennsylvania. —  The  supreme  court,  the 
county  courts,  and  the  courts  of  common 
pleas.  Armstrong  v.  Walker,  150  Pa.  St. 
585,  25  Atl.  53;  Stewart  v.  Allegheny  Nat. 
Bank,  101  Pa.  St.  342;  Dana  v.  Jackson,  6 
Pa.  St.  234. 

Rhode  Island. —  Common  pleas  division  of 
supreme  court.  Gen.  Laws  (1896),  pp.  760- 
762. 

South  Carolina. —  The  courts  of  common 
pleas.  Charleston,  etc.,  R.  Co.  v.  Leech,  35 
S.  C.  146,  14  S.  E.  730 ;  Woodward  v.  Elliott, 
27  S.  C.  368,  3  S.  E.  477. 

Tennessee. —  The  county,  chancery,  or  cir- 
cuit courts.  Shannon  Code  ( 1895 ) ,  §  5014 ; 
Queener  v.  Trew,  6  Heisk.  59 ;  Dean  v.  Snell- 
ing,  2  Heisk.  484 ;  Young  v.  Thompson,  2 
Coldw.  596;  Henry  v.  Henry,  1  Tenn.  Ch. 
App.  240. 

Texas. —  The  district  courts  ( Sayles  Civ. 
St.  (1897)  §  3607;  Wooten  v.  Dunlap,  20 
Tex.  183;  Ellis  v.  Phone,  17  Tex.  131; 
Blagge  V.  Shaw,  (Civ.  App.  1897)  41  S.  W. 
756;  Robb  v.  Robb,  (Civ.  App.  1897)  41 
S.  W.  92;  Moore  v.  Blagge,  (Civ.  App.  1896) 
34  S.  W.  311;  Moore  v.  Moore,  (Civ.  App. 
1895)  31  S.  W.  532)  ;  except  that  until  the 
administration  of  an  estate  is  closed  the 
county  court  has  exclusive  jurisdiction  to 
partition  an  estate  among  heirs  when  the 
title  is  clear  and  there  is  no  adverse  claim 
by  any  third  person  (Branch  v.  Hanrick,  70 
Tex.  731,  8  S.  W.  539). 

Utah. —  The  district  court.  Comp  Laws 
(1907),  §  670. 

Vermont. —  The  county  court.  Rev.  St. 
(1894)  §  1517;  Gourley  V.  Woodbury,  43  Vt. 
89 ;  Collamer  v.  Hutchins,  27  Vt.  733. 

Virginia. —  The  court  of  equity  of  the 
county.    Code  (1904),  §  2562. 

West  Virginia. — The  circuit  courts.  Warth 
Code  (1899),  p.  714,  §§  1,  6;  Le  Sage  v.  Le 
Sage,  52  W.  Va.  323,  43  S.  E.  137. 

Wisconsin. —  The  circuit  courts.  Sanborn 
&  B.  St.  (1898)  p.  106,  §  8;  p.  1742,  §  2420. 

Wyoming. — Tlie  district  courts.  Const,  art. 
5.  §  10;  Field  r.  Leiter,  (Wyo.  1907)  90  Pae. 
378. 

Proceeding  whether  legal  or  equitable. — 

Where  the  proceeding  has  been  made  statu- 


tory, the  question  arises  whether  it  is  at  law 
or  in  equity.  In  some  of  the  states  it  has 
been  regarded  as  at  law  merely.  Hopkins 
Medley,  97  111.  402;  Greenup  v.  Sewell,  18 
111.  53;  Wilbridge  v.  Case,  2  Ind.  36.  The 
better  view,  however,  especially  when  the 
court  authorized  to  act  has  chancery  powers, 
is  that  the  proceeding  is  in  equity  or  at 
least  of  an  equitable  nature.  Metcalf  v. 
Hoopingardner,  45  Iowa  510;  Wright  V. 
Marsh,  2  Greene  (Iowa)  94;  McClure  v.  Mc- 
Clure,  1  Phila.  (Pa.)  195;  Deery  v.  Mc- 
Clintock,  31  Wis.  195. 

71.  Schick  V.  Whitcomb,  68  Nebr.  784,  94 
N.  W.  1023;  Johnson  v.  Kimbro,  3  Head 
(Tenn.)  557,  75  Am.  Dec.  781. 

72.  Page  v.  McKee,  3  Bush  (Ky.)  135,  9G 
Am.  Dec.  201. 

73.  Pillow  V.  Southwest  Virginia  Imp.  Co., 
92  Va.  144,  23  S.  E.  32,  53  Am.  St.  Rep.  804; 
Wimer  v.  Wimer,  82  Va.  890,  5  S.  E.  536,  3 
Am.  St.  Rep.  126;  Cartwright  v.  Pettus,  2 
Ch.  Gas.  214,  22  Eng.  Reprint  916;  Kennedy 
V.  Cassillis,  2  Swanst.  323,  36  Eng.  Reprint 
635. 

74.  Alabama. —  Turnipseed  i:  Fitzpatrick, 
75'  Ala.  297. 

Indiana. — Romy  v.  State,  32  Ind.  App.  146, 
67  N.  E.  998. 

Kentucky. —  Boon  v.  Nelson,  2  Dana  391. 

Massachusetts. —  Mitchell  v.  Starbuck,  10 
Mass.  5. 

Mississippi. — ^  Nugent  v.  Powell,  63  Miss. 
99. 

South  Carolina. —  Brown  v.  McMullen,  1 
Nott  &  M.  252. 

rea!as.— Coryell  v.  Linthecum,  (1889)  11 
S.  W.  1092;  Peterson  v.  Fowler.  73  Tex.  524, 
11  S.  W.  534;  Grant  v.  Reavis,  (Civ.  App. 
1896)  34  S.  W.  132. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  107 
et  seq. 

75.  Alabama. —  Bozone  v.  Daniel,  (1905) 
39  So.  774. 

Arkansas. — Cowling  v.  Nelson,  76  Ark.  146, 
88  S.  W.  913. 

California. — Murphy  v.  Los  Angeles  County 
Super.  Ct.,  138  Cal.  69,  70  Pae.  1070. 

Georgia. —  Royston  v.  Royston,  21  Ga.  161. 

Indiana.^  Shull  v.  Kennon,  12  Ind.  34. 

Kentucky. —  Perkins  v.  McCarley,  97  Ky. 
43,  29  S.  W.  867,  16  Ky.  L.  Rep.  801. 

Missouri. —  Yount  v.  Yount,  15  Mo.  383. 

North  Carolina. —  In  re  Skinner,  22  N.  C. 
63. 

Pennsylvania. —  White's  Estate,  3  Pa.  Dist. 
697,  14  Pa.  Co.  Ct.  249. 
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the  county  where  the  petition  is  filed,'"'  altlioiif^li  in  Maine,  if  the  proceeding  is  in 
the  supreme  judicial  court,  it  may  be  instituted  in  any  county,  but,  wiicn  an  issue 
of  fact  is  formed,  the  cause  must  be  remitted  for  trial  to  the  county  where  the 
lands  lie." 

4.  Limitation  of  by  the  Assumption  of  Jurisdiction  by  Another  Court.    If  two 

or  more  courts  in  the  same  state  have  concurrent  jurisdiction  of  a  pj-oceeding  for 
partition,  the  one  in  wliich  tlie  proceeding  is  first  commenced  acfj[uires  exclusive 
jurisdiction  which  cannot  be  withdrawn  or  destroyed  by  any  action  subsequently 
instituted  in  another  court.™ 

5.  Waiver  of  Objections  to.  If  a  court  has  not  jurisdiction  of  tlie  subject- 
matter,  consent  cannot  confer  it.  Failure  to  object  will  not  impart  force  to  its 
judgment.''''  But  in  the  absence  of  want  of  jurisdiction  over  the  subject-matter, 
a  partition  cannot  be  avoided  because  of  some  proceeding  to  which  a  party  had 
the  right  to  object,  which  he  failed  to  exercise.™ 

B.  Property  Subject  to  Partition — l.  The  General  Rule.  Subject  to  the 
possible  exceptions  hereinafter  noted  respecthig  property  which  cannot  be  parti- 
tioned without  violating  public  policy  or  offending  the  public  sense  of  decency  or 
propriety,  every  species  of  property  may  be  partitioned  by  suit  or  action. 

2.  Real  Property.  Every  species  of  real  property  may  be  the  subject  of  a 
compulsory  partition.  Hence,  partition  may  be  made  of  a  house,^^  or  manor, or 
of  mines  or  mining  claims,^^  or  of  lands  on  which  quarries  exist  and  are  operated ;  ^ 
or  of  mill  sites  and  the  water  and  appu-rtenances  used  in  connection  there with,^°  or 


Texas. — ■  Osborn  v.  Osborn,  62  Tex.  495. 

United  States. —  Nelson  v.  Moon,  17  Fed. 
Cas.  No.  10,111,  3  McLean  319. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  107 
et  seq. 

In  Missouri,  if  the  lands  lie  in  two  or  more 
counties,  the  action  must  ba  commenced  in 
the  circuit  court  of  the  county  in  which  any 
portion  of  the  premises  is  situate  and  a 
majority  of  the  parties  entitled  thereto  re- 
side ;  but  if  a  majority  does  not  reside  in  such 
county,  or  all  are  non-residents  of  the  state, 
the  partition  must  be  in  that  county  in  which 
an  equal  or  the  greater  part  of  the  premises 
may  be.  Johnson  v.  Detrick,  152  Mo.  243,  53 
S.  W.  891. 

76.  In  re  Bonner,  4  Mass.  122;  Brown  v. 
McMullen,  1  Nott  &  M.  (S.  C.)  252. 

77.  Sewall  v.  Ridlon,  5  Me.  458. 

78.  Note  to  Plume,  etc.,  Mfg.  Co.  v.  Cald- 
well, 29  Am.  St.  Rep.  310;  Wagstaff  v. 
Marcy,  25  Misc.  (N.  Y.)  121,  54  N.  Y.  Suppl. 
1021. 

79.  Bompart  v.  Roderman,  24  Mo.  385. 

80.  Sewall  v.  Ridlon,  5  Me.  458;  Ela  v. 
McConihe,  35  N.  H.  279;  Johnson  v.  Murray, 
12  Lea  (Tenn.)  109;  Elder  v.  McClaskey,  70 
Fed.  529,  17  C.  C.  A.  251. 

81.  Turner  v.  Morgan,  8  Ves.  Jr.  143,  32 
Eng.  Reprint  307. 

82.  Hanbury  v.  Hussey,  14  Beav.  152,  15 
Jur.  590,  20  L.  J.  Ch.  557,  51  Eng.  Reprint 
244;  Sparrow  V.  Fiend,  Dick.  348,  21  Eng. 
Reprint  303. 

Fixtures. — ■  Personal  property  placed  in  a 
building  for  permanent  iise  therein,  as  looms 
and  niacliinery  in  a  factory,  although  capable 
of  removal  without  injury  to  the  freehold,  be- 
come a  part  th<!reof,  and  must  be  so  treated 
in  making  a  partition.  Parsons  V.  Copeland, 
38  Me.  537. 

83.  California.— MiichcW  v.  Cline,  84  Cal. 
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409,  24  Pac.  164;  Nisbet  v.  Nash,  52  Cal. 
540;  Hughes  v.  Devlin,  23  Cal.  501. 

Connecticut. —  Richardson  v.  Monson,  23 
Conn.  94. 

Illinois. — ^McConnell  v.  Pierce,  210  111.  627, 
71  N.  E.  622. 

Nevada. — -  Dall  v.  Confidence  Silver -Min. 
Co.,  3  Nav.  531,  93  Am.  Dec.  419. 

Neio  York.—  Canfield  v.  Ford,  28  Barb.  336 
{.affirming  16  How.  Pr.  473]. 

Pennsylvania. —  Coleman  v.  Coleman,  19 
Pa.  St.  100,  57  Am.  Dec.  641;  Robbins  v. 
Penn  Gas  Coal  Co.,  28  Pa.  Co.  Ct.  49. 

United  States. — Aspen  Min.,  etc.,  Co.  v. 
Rucker,  28  Fed.  220. 

England. —  Heaton  v.  Dearden,  16  Beav. 
147,  51  Eng.  Reprint  733. 

The  difBculty  of  making  partition  of  a 
mine  at  law,  where  a  sale  could  not  be 
ordered,  might  well  justify  the  refusal  to 
act,  accompanied  by  suggesting  a  resort  to 
chancery.  Maflfet's  Estate,  8  Kulp  (Pa.) 
184;  Conant  v.  Smith,  1  Aik.  (Vt.)  67,  15 
Am.  Dec.  669. 

A  mere  license  to  mine  on  the  lands  of  an- 
other is  said  not  to  be  subject  to  partition. 
Smith  V.  Cooley,  C5  Cal.  46,  2  Pac.  880; 
Hughes  V.  Devlin,  23  Cal.  501. 

A  grant  by  one  cotenant  to  a  stranger  of 
the  right  to  dig  ores  will  not  entitle  him  to  a 
partition  as  against  the  other  cotenants. 
Boston  Franklinite  Co.  v.  Condit,  19  N.  J. 
Eq.  394. 

So  the  land  may  be  divided  and  the  mineral 
rights  left  in  severalty,  in  which  case  the 
reservation  is  not  of  an  easement,  but  of  the 
entire  ownership  of  the  ore  in  place  under 
the  land  divided.  Barksdale  v.  Parker,  87 
Va.  141,  12  S.  E.  344. 

84.  Woisc  /■.  Welsh,  30  N.  J.  Eq.  431  ;  Mc- 
Cabo  r.  McCiibe,  18  Hun  (N.  Y.)  153. 

85.  Cooper  v.  Cedar  Rapids  Water  Power 
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of  waters  or  a  mill-dain  and  waters.^®  Wliile  doubtless  a  cotenant  of  tlie  right 
to  take  oil  and  gas  from  beneath  a  tract  of  land  may  compel  partition  of  his  right, 
such  partition  should  be  by  sale,  and  it  has  been  held  that  a  partition  by  metes 
and  bounds  is  void.^'' 

3.  Standing  Timber.  If  two  or  more  persons,  as  cotenants,  own  the  timber 
standing  on  a  parcel  of  land,  no  reason  is  perceived  why  any  of  them  may  not 
compel  a  partition.  If  an  owner  in  severalty  of  land  grants  a  moiety  of  the  tim- 
ber thereon,  he  may  maintain  a  suit  against  his  gi-antee  for  its  partition.^^  If, 
however,  one  of  the  cotenants  grants  to  a  third  person  the  timber  on  his  moiety, 
the  grant  cannot,  as  against  the  cotenants  of  the  grantor,  create  a  cotenancy  in 
the  timber  distinct  from  that  in  the  land  which  will  require  them  to  submit  to 
partition  of  tlie  former  not  including  the  latter.  The  grantee  therefore  cannot 
maintain  a  suit  for  the  partition  of  the  timber  only.^^  He  nevertheless  has  the 
right  to  the  timber  on  such  part  of  the  land  as  may  be  set  apart  to  his  grantor, 
and  for  the  maintenance  of  this  right  must  be  allowed  to  prosecute  a  suit  against 
the  grantor  and  the  other  cotenants,  or  in  case  of  their  conveyance  to  a  third 
person,  then  against  such  person,  to  compel  the  segregation  of  a  parcel  from 
which  he  may  take  timber.^ 

4.  Incorporeal  Hereditaments.  Incorporeal  hereditaments  of  every  character,^^ 
if  subject  to  voluntary  transfer,  are  proper  subjects  of  partition  by  suit,  unless 
perhaps  when  such  partition  must  prejudice  tlie  rights  of  third  persons.^^  Hence 
it  is  said  that  reasonable  estovers,  corodies  uncertain,  piscaries  uncertain,  and  a 
common  sans  nombre  cannot  be  partitioned,  because  their  division  would  increase 
the  persons  entitled  to  participate  therein  and  make  more  grievous  the  burden 
imposed  thereby,^^  which  reasons,  it  must  be  admitted,  do  not  seem  valid  as 
against  a  partition  by  sale. 

5.  Personal  Property.  In  England  courts  of  chancery  entertained  exclusive 
jurisdiction  of  the  partition  of  personal  property.  In  the  United  States  the  same 
rule  must  prevail  in  those  states,  if  any  there  be,  which  have  not  given  their 
courts  of  law  jurisdiction  over  the  subject.  Without  stopping  to  inquire  to  which 
class  of  courts  jurisdiction  has  been  confided,  it  suffices  our  present  purpose  to 
state  that  personal  property  of  every  class  may  be  subjected  to  compulsory  par- 
tition.^*   Rents  are  not  real  estate,  and,  if  subject  to  partition  at  all,  it  must 


Co.,  42  Iowa  398 ;  Hanson  v.  Willard,  12  Me. 
142,  28  Am.  Dec.  162;  De  Witt  v.  Harvey,  4 
Gray  (Mass.)  486;  Morrill  v.  Morrill,  5  N.  H. 
134. 

But  where  a  water  power  or  right  is  con- 
nected with  mill  property,  it  will  not  be  par- 
titioned apart  from  the  property  with  which 
it  is  so  connected.  Miller  v.  Miller,  13  Pick. 
(Mass.)  237. 

86.  loiax. —  Brown  v.  Cooper,  98  Iowa  444, 
67  N.  W.  378,  60  Am.  St.  Rep.  190,  33 
L.  R.  A.  61 ;  Doan  v.  Metcalf,  46  Iowa  120. 

Maine. —  Warren  f.  Westbrook  Mfg.  Co., 
88  Me.  58,  33  Atl.  665,  51  Am.  St.  Rep.  372, 
35  L.  R.  A.  388. 

~Sew  Hampshire. —  Roberts  v.  Claremont  R., 
etc.,  Co.,  74  N.  H.  217,  66  Atl.  485. 

New  York.—  Smith  v.  Smith,  10  Paige  470. 

Vermont. — ^  Hooker  v.  MeLeod,  70  Vt.  827, 
41  Atl.  234. 

Wisconsin. —  Spensley  v.  Janesville,  Cotton 
Mfg.  Co.,  62  Wis.  549,  22  N.  W.  574 ;  Janes- 
ville Cotton  Mfg.  Co.  V.  Ford,  55  Wis.  197, 
12  N.  W.  377. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  39. 

87.  Hall  V.  Vernon,  47  W.  Va.  295,  34  S.  E. 
764,  81  Am.  St.  Rep.  791. 


88.  Steedman  v.  Weeks,  2  Strobh.  Eq. 
(S.  C.)  145,  49  Am.  Dec.  660. 

89.  Benedict  v.  Torrent,  83  Mich.  181,  47 
N.  W.  129,  21  Am.  St.  Rep.  589,  11  L.  R.  A. 
278;  Morris  v.  Morrison,  20  Pa.  Co.  Ct.  295. 

90.  Mee  v.  Benedict,  98  Mich.  260,  57 
N.  W.  175,  39  Am.  St.  Rep.  543,  22  L.  R.  A. 
641. 

91.  Bailey  v.  Sisson,  1  R.  I.  233. 

92.  Rohn  v.  Harris,  130  111.  525,  22  N.  E. 
587;  Johnstone  v.  Baber,  22  Beav.  562,  52 
Eng.  Reprint  1225,  6  De  G.  M.  &  G.  439,  55 
Eng.  Ch.  343,  43  Eng.  Reprint  1304,  2  Jur. 
N.  S.  1053,  25  L.  J.  Ch.  899,  4  Wldy.  Rep. 
827;  Matthews  v.  Bath,  Dick.  652,  21  Eng. 
Reprint  425 ;  Bodicoate  v.  Steers,  Dick.  69, 
21  Eng.  Reprint  193;  Gibson  v.  Montfort,  1 
Ves.  485,  27  Eng.  Reprint  1157;  Buller  v. 
Exeter,  1  Ves.  340,  27  Eng.  Reprint  1069. 

93.  Livingston  v.  Ketcham,  1  Barb.  (N.  Y.) 
592;  Allnatt  Partition  8;  Coke  Litt.  165a. 

94.  See  supra,  III,  A,  1,  b,  and  the  follow- 
ing cases : 

Alabama  —  Colbey-Hinkley  Co.  v.  Jordan, 
146  Ala.  634,  41  So.  962;  Thompson  v. 
Thompson,  107  Ala.  163,  18  So.  247;  Mar- 
shall i;.  Crow,  29  Ala.  278. 
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be  as  personal  property."''  Tlie  riglit  to  partition  jtatentH  lias  been  denied  in 
Pennsylvania."" 

6.  Whether  Should  Include  All  the  Property  of  the  Cotenancy.  Strangely, 
and  apparently  irrelevantly,  it  lias  been  said  that  there  is  nothing  in  the  law 
requiring  the  whole  of  a  Mexican  grant  to  bo  inoinded  in  a  partition  suit  brought 
by  the  claimants  thereof,'"  froin  which,  as  there  is  nothing  in  the  fact  that  title 
rests  on  a  Mexican  grant  to  exempt  it  from  the  law  of  partition,  the  inference 
might  well  be  indulged  that  a  cotenant  might  maintain  as  many  suits  to  partition 
the  property  as  his  caprice  dictated.  Such  surely  is  not  the  law,  although  it  is 
doubtless  true  that  a  suit  to  partition  any  part  of  the  lands  of  a  cotenancy  would 
confer  jurisdiction  on  a  court,  and  require  sucli  of  the  pailies  in  interest  as  were 
before  it  to  object  to  any  partition  which  would  not  determine  and  make  due 
provision  for  the  rights  of  all  the  cotenants."^^  It  is  now  practically  settled  that  a 
cotenant  may  convey  to  a  third  person  an  interest  in  a  specific  part  of  the  common 
property,  whether  it  consists  of  two  or  more  separate  parcels  or  of  a  single  tract 
only,  but  that  such  a  conveyance  will  not  operate  to  the  prejudice  of  the  cotenants 
not  joining  therein,  and  that  the  grantee  may  lose  liis  title  if  tlie  parcel  so  con- 
veyed to  him  should  not  be  set  off  to  him  or  his  grantor  on  pai'tition.  There  is, 
it  must  be  admitted,  a  decision  to  the  effect  that  if  one  cotenant  conveys  in  sev- 
eralty distinct  parts  of  the  common  property  to  different  persons,  the  other  coten- 
ant cannot  obtain  partition  by  a  single  suit  against  all  such  grantees."^  The  revei'se 
of  this  is  true,  for  a  cotenant  may  include  in  one  suit  all  the  lands  of  the  coten- 
ancy, although  grants  in  severalty  of  specific  parts  thereof  have  been  made  by  his 
cotenant and  a  grantee  in  severalty  of  a  cotenant  cannot  maintain  a  suit  in  par- 
tition embracing  only  the  parcel  conveyed  to  him.^  In  truth,  where  two  or  more 
persons  become  cotenants  either  of  a  single  or  of  several  distinct  tracts  of  land, 
each  of  them  is  entitled  to  partition  of  all  of  their  common  property,  within  the 
jurisdiction  of  the  court,  by  a  single  proceeding,  and  cannot  be  deprived  of  this 
right  by  any  act  or  conveyance  of  any  of  his  cotenants,  and  if  any  of  such  coten- 
ants makes  any  conveyance  in  severalty,  his  grantee  also  has  a  right  to  a  partition 
of  the  whole  property,  for  thereby  his  rights  are  more  likely  to  be  respected. 
Every  suit  in  partition  should  bring  before  the  court  all  persons  having  any  right 
or  equity  in  the  property.^  Therefore  such  suit  should  include  all  the  lands  of 
the  original  cotenancy,  and  if  it  does  not  do  so,  any  party,  whether  his  interest 
extends  throughout  all  such  lands,  or  is  restricted  to  some  specific  part  thereof, 
may  insist  that  the  omitted  land  or  lands  be  included  in  the  suit,  and  that  all  per- 


Indiana. —  Eobinson  v.  Dickey,  143  Ind. 
205,  42  N.  E.  679,  52  Am.  St.  Eep.  417. 

Iowa. —  Conover  v.  Earl,  26  Iowa  167. 

Massachusetts. — Haven  v.  Haven,  181  Mass. 
573,  64  N.  E.  410. 

Michigan. — Godfrey  v.  White,  60  Mich.  443, 
27  N.  W.  593,  1  Am.  St.  Rep.  537. 

Minnesota. —  Swain  v.  Knapp,  32  Minn. 
429,  21  N.  W.  414. 

Mississippi. —  Porter  v.  Stone,  70  Miss. 
291,  12  So.  208. 

New  Hampshire. —  Pickering  v.  Moore,  67 
N.  H.  533,  32  Atl.  828,  68  Am.  St.  Rep.  695, 
31  L.  R.  A.  698. 

Tiew  Jersey. —  Terry  v.  Smith,  42  N.  J.  Eq. 
504,  8  Atl.  886. 

Hew  York. —  Eisner  v.  Curiel,  20  Misc.  245, 
45  N.  Y.  Suppl.  1010. 

South  Carolina. —  Steedman  v.  Weeks,  2 
Strobh.  Eq.  145,  49  Am.  Dec.  660. 

Wisconsin. —  Reynolds  v.  Nielson,  116  Wis. 
48.3,  93  N.  W.  455,  96  Am.  St.  Pep.  1000, 
opinion  of  tlis  court  by  Marshall,  J. 

See  ;!H  Cent.  Dig.  tit.  "  Partition,"  §  39. 
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While  slavery  continued  to  exist  slaves 
were  subject  to  partition  by  suit.  Kerley  v. 
Clay,  4  Bibb  (Ky.)  241. 

95.  Thomas  v.  Hamill,  106  III.  App.  524. 

96.  Simmonds  Mfg.  Co.  v.  Power.  32 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  435. 

97.  Adams  r.  Hopkins,  144  Cal.  19,  77 
Pac.  712,  (1902)  69  Pac.  228;  Sandiford  v. 
Hempstead,  97  N.  Y.  App.  Div.  1G3,  90  N.  Y. 
Suppl.  76  laffirmed  in  186  N.  Y.  554,  79 
N.  E.  1115]. 

97a.  Field  v.  Leither,  (Wyo.  1907)  90  Pac. 
378,  92  Pac.  622. 

98.  In  re  Prentiss,  7  Ohio,  Pt.  II,  129,  30 
Am.  Dec.  203. 

99.  Parker  v.  Harrison,  63  Miss.  225; 
Grady  v.  Maloso,  92  Wis.  666,  66  N.  W. 
808. 

1.  Sutter  r.  San  Francisco.  36  Cnl.  112; 
Hazen  v.  Webb,  65  Kan.  38,  68  Pac.  1090,  03 
Am.  St.  Rep.  276;  Bigelow  v.  Littlefield,  52 
Me.  24,  83  Am.  Dec.  484. 

2.  Havens  r.  Seashore  Land  Co.,  57  N.  J. 
Eq.  142,  41  Atl.  755. 
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sons  be  made  parties  tliereto  whose  presence  is  necessary  to  a  partition  with  such 
lands  inchided.^ 

7.  Difficulty,  Inconvenience,  or  Pecuniary  Loss  Does  Not  Limit.  "When  the 
remedy  by  partition  was  less  ample  and  varied  than  at  present,  it  was  occasionally 
denied  on  the  ground  that  the  character  of  the  property  was  such  that  it  could 
not  be  divided  into  parcels  without  so  far  impairing  its  usefulness  or  value  as  to 
amount  to  a  substantial  destruction  of  the  property  interests  of  the  parties,*  and, 
when  the  application  was  at  law,  the  courts  sometimes  declined  to  act,  because 
the  complainant,  by  resorting  to  chancery,  could  obtain  relief  less  destructible  and 
therefore  more  equitable.^  In  those  states  where  separate  courts  of  law  and  of 
chancery  still  exist  and  have  concurrent  jurisdiction  of  partition,  we  doubt  not 
that  either  might  refuse  to  proceed  if  its  powers  wei-e  so  restricted  that  its  proceed- 
ing must  result  in  serious  loss,  from  which  a  proceeding  in  a  tribunal  of  the  other 
class  would  be  exempt.  But  the  right  to  partition  in  some  tribunal  is  ordinarily 
absolute,  and  not  to  be  denied  because  it  will  result  in  great  loss  or  inconvenience 
to  some,  or  even  to  all,  of  the  parties.  This  has  always  been  the  rule  in  Eng- 
land.^ There  can  be  no  objection  to  it  in  the  United  States,  where  there  can  be 
no  real  difficulty  in  making  partition,  for  the  reason  that  if  the  value  of  the  prop- 
erty is  seriously  diminished  by  its  separation  into  as  many  parcels  as  there  are 
moieties,  the  court  may  order  a  sale  or  sales.  Partition  will  not  therefore  be 
denied  either  because  of  any  supposed  difficulty,  nor  on  the  suggestion  that  the 


3.  Alabama. —  Gore  v.  Dickinson,  98  Ala. 
363,  11  So.  743,  39  Am.  St.  Rep.  67;  Wilkin- 
son ]}.  Stuart,  74  Ala.  198. 

Kansas. —  Hazen  v.  Webb,  65  Kan.  38,  68 
Pae.  1096,  93  Am.  St.  Rep.  276. 

Louisiana. —  Maguire  v.  Fluker,  112  La. 
76,  36  So.  231. 

Massachusetts. —  Barnes  t".  Lynch,  151 
Mass.  510,  24  N.  E.  783,  21  Am.  St.  Rep. 
470. 

New  York. —  Beetson  v.  Stoops,  91  N.  Y. 
App.  Div.  185,  86  N.  Y.  Suppl.  332. 

Ohio. —  In  re  Prentiss,  7  Ohio,  Pt.  II,  129, 
30  Am.  Dec.  203. 

Pennsylvania. —  Stickles  v.  Oviatt,  212  Pa. 
St.  219,  61  Atl.  908;  Holmes  i".  Fulton,  193 
Pa.  St.  270,  44  Atl.  426 ;  Deshong  v.  Deshong, 
186  Pa.  St.  227,  40  Atl.  402,  65  Am.  St.  Rep. 
855 

Texcw.— Battle  v.  John,  49  Tex.  202. 

Wisconsin. —  Grady  v.  Maloso,  92  Wis.  666, 
66  jSr.  W.  808. 

Separate  mortgages  to  different  parcels. — 
In  Cheney  v.  Ricks,  168  111.  533,  48  N.  E.  75, 
it  was  held  that  if  the  complainants  seeking 
partition  had  executed  separate  mortgages  to 
different  paresis,  each  parcel  should  be  par- 
titioned separately  and  independently  of  the 
others,  but  this  referred  merely  to  the  action 
of  the  commissioners,  and  was  not  intended 
to  requii-e  separate  suits. 

The  joining  of  two  or  more  parcels  in  par- 
tition, we  must  admit,  was  formerly  looked 
upon  as  exceptional  and  doubtful,  and,  in 
some  instances,  expressly  restricted  to  cases 
in  which  the  same  persons  were  cotenants  of 
all  the  parcels.  Inman  v.  Prout,  90  Ala.  362, 
7  So.  842;  Kitchen  v.  Sheets,  1  Ind.  138, 
Smith  27 ;  Mavor  v.  Armant,  14  La.  Ann. 
181;  Reehefus  v.  Lvon,  69  Md.  589,  16  Atl. 
233,  530;  Hunnewell  v.  Taylor,  3  Gray 
(Mass.)  Ill;  Allen  t.  Hoyt,  5  Mete.  (Mass.) 
324;  Pankey  v.  Howard,  47  Miss.  83;  Jack- 
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son  V.  Myers,  14  Johns.  (N.  Y.)  354;  Simp- 
son V.  Wallace,  83  N.  C.  477;  Harman  c. 
Kelley,  14  Ohio  502,  45  Am.  Dec.  552;  Smith 
V.  Pratt,  13  Ohio  548;  Brownell  v.  Bradley, 
16  Vt.  105,  42  Am.  Dec.  498.  The  better 
view,  however,  is  that  the  omission  of  any 
parcel  belonging  to  the  cotenancy  should  be 
regarded  as  exceptional  and  presumptively 
erroneous,  and  not  to  be  tolerated  unless  it 
clearly  appears  that  partition,  omitting  such 
parcel,  cannot  prejudice  any  one  in  the  as- 
sertion of  any  right  ha  may  have,  whether 
legal  or  equitable.  In  addition  to  the  au- 
thorities cited  above  at  the  beginning  of  this 
foot-note  see  Dumestre's  Succession,  45  La. 
Ann.  200,  12  So.  123;  Bigelow  v.  Littlefield, 
52  Me.  24,  83  Am.  Dec.  484;  Duncan  v. 
Sylvester,  16  Me.  388 ;  Jackson  v.  Beach, 
(N.  J.  Ch.  1885)  2  Atl.  22;  Everhart  v. 
Shoemaker,  2  Walk.  (Pa.)  158;  Woodwards. 
Santee  River  Cypress  Lumber  Co.,  73  S.  C. 
31,  52  S.  E.  733,  114  Am.  St.  Rep.  76,  and 
note. 

The  joinder  of  real  and  personal  property 

seems  not  to  be  favored  (Keith  v.  Keith,  143 
Mass.  262,  9  N.  E.  560),  although  sometimes 
permitted  (In  re  Naglee,  52  Pa.  St.  154). 

Parcels  situate  in  different  counties  see 
Niehol  V.  Allenby,  17  Ont.  275;  Clark  v. 
Clark,  8  Ont.  Pr.  156;  Reg.  v.  Smith,  7  Ont. 
Pr.  429. 

4.  Brown  v.  Turner,  1  Aik.  (Vt.)  350,  15 
Am.  Dec.  696. 

5.  Conant  v.  Smith,  1  Aik.  (Vt.)  67,  15 
Am.  Dee.  669. 

6.  Warner  v.  Baynes,  Ambl.  589,  27  Eng. 
Reprint  384;  Parker  v.  Gerard,  Ambl.  236,  27 
Eng.  Reprint  157 ;  Norris  v.  Le  Neve,  3  Atk. 
82,  26  Eng.  Reprint  850;  North  v.  Guinan, 
Beatty  342;  Abel  v.  Heathcote,  4  Bro.  Ch. 
278,  29  Eng.  Reprint  891,  2  Ves.  Jr.  100,  30 
Eng.  Reprint  542,  2  Rev.  Rep.  171;  Manaton 
r.  Squire,  2  Ch.  Cas.  237,  22  Eng.  Reprint 
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intercBt  of  the  cotcnaiits  will  be  promoted  by  refusing  the  application  or  tempo- 
rarily ])08tponing  action  to  secure  the  advantages  to  result  from  a  raise  in  market 
values^ 

8.  Property,  the  Partition  of  Which  Is  Against  Public  Policv,  or  Will  Outrage 
THE  Public  Sense  of  Propriety  and  Decency.  Partition  may  be  denied  on  tiie 
ground  that  wcli-establislied  public  policy  will  not  permit  it.  The  inntance  which 
Lord  Coke  suggested,  of  a  castle  used  for  the  necessary  defense  of  the  realm, 
although  it  would  seem  not  subject  to  partition,  in  kind,  could  apparently  be  par- 
titioned l)y  sale.  JRailroads  are  sometimes,  although  rarely,  owned  in  cotenancy. 
Pubhc  policy  clearly  forbids  their  partition  otherwise  than  by  sale.  Their  sale  is 
also  often  forbidden  by  public  policy,  and  where  such  is  the  case  it  cannot  be 
brought  about  by  an  action  or  suit  in  partition.**  The  only  instance  in  which  par- 
tition has  been  denied  on  the  ground  that  it  would  outrage  the  public  sense  of 
propriety  and  decency  arose  where  two  religious  corporations  had,  as  cotenants, 
procured  and  held  land  on  part  of  which  they  had  erected  a  church,  and  the 
remainder  they  used  as  a  cemetery.  The  court  refused  to  divide  the  property 
into  parcels,  or  to  put  it  up  for  sale.^ 

C.  Estates  Subject  to  Paptition — l.  None  But  Estates  Held  in  Cotenancy. 
It  is  always  indispensable  that  the  property  sought  to  be  partitioned  be  held  in 
cotenancy.    A  parcel  of  laud  may  be  so  held  that  it  would  require  a  conveyance 


925,  Freem.  26,  22  Eng.  Reprint  1036; 
Clarendon  v.  Hornby,  1  P.  Wms.  446,  24 
Eng.  Reprint  465;  Agar  x.  Fairfax,  17  Ves. 
Jr.  533,  34  Eng.  Reprint  206. 

7.  Alabama. —  Mylin  v.  King,  139  Ala.  319, 
35  So.  998;  Gates  v.  Johnson,  109  Ala.  126, 
19  So.  416;  Gore  i:  Dickinson,  98  Ala.  363, 
11  So.  743,  39  Am.  St.  Rep.  67;  Donnor  v. 
Quartermas,  90  Ala.  164,  8  So.  715,  24  Am. 
St.  Rep.  778. 

Connecticut. —  Scovil  v.  Kennedy,  14  Conn. 
349. 

Georgia. — •  Royston  v.  Royston,  13  Ga.  425. 

Illinois.— J  inch.  v.  Green,  225  111.  304,  80 
N.  E.  318;  Hartmann  v.  Hartmann,  59  111. 
103. 

Iowa. —  Cooper  v.  Cedar  Rapids  Water 
Power  Co.,  42  Iowa  398. 

Louisiana. —  Glaneey's  Succession,  108  La. 
414,  32  So.  356;  Land  v.  Smith,  44  La.  Ann. 
931,  11  So.  577. 

Maine.— Wood  v.  Little,  35  Me.  107;  Han- 
son V.  Willard,  12  Me.  142,  28  Am.  Dec.  162. 

Maryland. —  Brendel  v.  Klopp,  69  Md.  1, 
13  Atl.  589. 

Mississippi. —  Higginbottom  f.  Short,  25 
Miss.  160,  57  Am.  Dec.  198. 

Nebraska. —  Oliver  v.  Lansing,  50  Nebr. 
828,  70  N.  W.  369. 

New  Hampshire. —  Allard  v.  Carleton,  64 
N.  H.  24,  3  Atl.  313. 

New  Jersey. —  Shipman  v.  Shipman,  65 
N.  J.  Eq.  5.56,  56  At).  694;  Craighead  v. 
Pike,  58  N.  J.  Eq.  15,  43  Atl.  424  [affirmed 
in  00  N.  J.  Eq.  443,  45  Atl.  1091]. 

NciO  York. —  Danvers  r.  Dorrity,  14  Abb. 
Pr.  206;  Smith  r.  Smith,  10  Paige  470. 

North  Carolina, —  Holmes  v.  Holmes,  55 
N.  C.  334;  Donnell  ?;.  Mateer,  42  N.  C.  94; 
Ledbetter      Gasli,  30  N.  C.  462. 

Pennsylvania. —  Culdwell  v.  Snyder,  178 
Pa.  St.  420,  35  Atl.  096,  35  L.  R.  A.  198. 

Rhode  Island. —  Updike  v.  Adams,  22  R.  I. 
432,  48  Atl.  384. 

[Ill,  B.  7] 


/S'oM  th  Carolina. —  Crompton  v.  Ulmer,  2 
Nott  &  M.  429 ;  Steedman  v.  Weeks,  2  Strobh. 
Eq.  145,  49  Am.  Dec.  660. 

Tennessee. —  Helm  v.  Franklin,  5  Humphr. 
404. 

United  States. —  Willard  v.  Willard,  145 
U.  S.  116,  12  S.  Ct.  818,  36  L.  ed.  644. 

See  38  Cent.  Dig.  tit.  "  Partition,"  §  76. 

In  some  of  the  states  statutes  have  been 
enacted  limiting  the  right  to  coerce  partition 
when  it  will  work  great  prejudice  to  the 
owners.  Kemble  v.  Kemble,  44  N.  J.  Eq.  454, 
11  Atl.  733.  In  Xew  York,  although  a  tenant 
in  common  of  a  vested  remainder  or  reversion 
may,  by  Code  Civ.  Proc.  §  1533,  maintain  an 
action  for  partition,  the  property  cannot  be 
sold,  and  if  it  appears  that  partition  cannot 
be  made  without  great  prejudice  to  the  own- 
ers, the  complaint  must  be  dismissed.  Scheu 
V.  Lehning,  31  Hun  (N.  Y.)  183,  66  How.  Pr. 
231.  See  also  Hopkins  v  Crouch,  86  Ky.  281, 
5  S.  W.  557,  9  Ky.  L.  Rep.  554.  Although,  in 
the  absence  of  such  a  statute  the  right  to 
partition  may  be  absolute,  the  court  may 
grant  reasonable  delays  in  the  proceeding  for 
the  purpose  of  making  partition  less  disas- 
trous. Becnel's  Succession,  117  La.  744,  42 
So.  256. 

8.  Railway  Co.  v.  Railroad  Co.,  38  Ohio  St. 
614.  In  this  case  the  judgment  of  the  court 
was  somewhat  affected  by  the  consideration 
that  the  statute  under  which  the  sale  of  the 
moiety  of  the  property  had  been  made,  and  a 
cotenancy  created,  purported  to  authorize 
such  sale  "  if  the  same  could  be  done  without 
impairing  the  usefulness  thereof." 

9.  Brown  r.  Lutheran  Church,  23  Pa.  St. 
495. 

There  are  also  statutes  forbidding  the  par- 
tition of  cemeteries.  Eddie  v.  Eddie,  138  Mo. 
590,  39  S.  W.  451. 

Crown  lands  are  not  subject  to  partition, 
nor  is  the  right  of  a  squatter  thoreon.  Abell 
V.  Weir,  24  Grant  Ch.  (U.  C.)  464;  Jenkins 
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from  many  persons  to  vest  an  estate  in  fee  in  the  whole  tliereof  in  any  one/°  and 
one  or  more  of  the  persons  having  interests  in  the  property  may  be  anxious  to 
separate  that  interest  and  turn  it  into  an  estate  which  he  can  transmit  and  enjoy 
free  from  the  conditions  and  paramount  rights  to  which  his  present  estate  or  right 
is  subject,  as  where  one  person  owns  the  ground  and  the  other  the  buildings  or 
other  improvements  thereon,  or  one  owns  the  lower  and  the  other  the  upper 
story  of  a  house,  or  one  owns  the  property  and  the  other  is  entitled  to  an  ease- 
ment or  otlier  right  therein.  In  all  such  cases  there  can  be  no  compulsory  sepa- 
ration. To  any  judicial  pi'oceeding  seeking  such  separation,  it  is  a  sufficient 
answer,  although  several  estates  exist  and  are  vested  in  many  persons,  none  of 
such  estates  is  held  in  cotenancy."  Plaintiff  in  the  proceeding  must  fail,  no 
matter  what  his  interest  in  the  property  may  be,  if  that  interest  is  not  the 
interest  of  a  cotenant.^^  On  the  other  hand  he  must  succeed  irrespective  of 
the  interests  of  defendants  in  so  far  as  he  is  a  cotenant  of  the  property,^^  although 


V.  Martin,  20  Grant  Ch.  (U.  C.)  613.  The 
interest  of  the  crown  is  not  subject  to  par- 
tition because  it  is  not  held  in  cotenancy; 
but  as  to  any  other  interest  in  the  land  there 
seems  to  be  no  sufficient  reason  to  deny  any 
partition  not  inconsistent  with  the  rights  of 
the  crown.    Pride  v.  Rodger,  27  Ont.  320. 

10.  Freeman  Coten.  &  P.  §  87. 

11.  Alabama. —  Russell  r.  Beasley,  72  Ala. 
190;  Arnett  v.  Bailey,  60  Ala.  435. 

Illinois. —  Brand  v.  Consolidated  Coal  Co., 
219  111.  543,  76  N.  E.  849;  MeConnell  v. 
Pierce,  210  111.  627,  71  N.  E.  622;  Stevenson 
V.  Bachrach,  170  111.  253,  48  N.  E.  327; 
McConnel  v.  Kibbe,  43  111.  12,  92  Am.  Dec.  93. 

Indiana. — Anderson  School  Tp.  v.  Milroy 
Lodge  F.  &  A.  M.  No.  139,  130  Ind.  108,  29 
]Sr.  E.  411,  30  Am.  St.  Rep.  206. 

loiva. —  Johnson  v.  Moser,  72  Iowa  523,  34 
N.  W.  314. 

Kentucky. — Sneed  v.  Atherton,  6  Dana  276, 
32  Am.  Dec.  70 ;  Kelly  v.  Muir,  30  S.  W.  653, 
17  Ky.  L.  Rep.  167. 

Louisiana. —  Baltimore  v.  New  Orleans,  45 
La.  Ann.  526,  12  So.  878. 

Maine. —  Soutter  v.  Atwood,  34  Me.  153,  56 
Am.  Dec.  647. 

Massachusetts. —  Rice  v.  Osgood,  9  Mass. 
38;  Swett  V.  Bussey,  7  Mass.  503. 

Michigan. —  Metcalfe  v.  Miller,  96  Mich. 
459,  56  N.  W.  16,  35  Am.  St.  Rep.  617; 
Benedict  v.  Torrent,  83  Mich.  181,  47  N.  W. 
129,  21  Am.  St.  Rep.  589,  11  L.  R.  A.  278. 

Mississippi. —  White  v.  Lefoldt,  78  Miss. 
173,  28  So.  818;  Belew  v.  Jones,  56  Miss. 
342. 

Nebraska. —  Phillips  Dorris,  56  Nebr. 
293,  76  N.  W.  555;  Barr  v.  Lamaster,  48 
Nebr.  114,  66  N.  W.  1110,  32  L.  R.  A.  451. 

New  Jersey. —  State  v.  Rickey,  8  N.  J.  L. 
50. 

Neiu  York. —  Strong  v.  Harris,  84  Hun  314, 
36  N.  Y.  Suppl.  349;  Boyd  v.  Dowie,  65  Barb. 
237. 

North  Carolina. —  Corbitt  v.  Corbitt,  54 
N.  C.  114. 

Ohio. — -Lockwood  f.  Mills,  3  Ohio  21;  Bur- 
beck  V.  Spollpn,  6  Ohio  Dec.  (Reprint)  1118, 
10  Am.  L.  Rec.  491. 

Pennsylvania.—  Seiders  v.  Giles,  141  Pa. 
St.  93,  21  Atl.  514;  McGrillis'  Estate,  13  Pa. 


Dist.  413;  Kerner's  Estate,  12  Pa.  Dist.  718; 
Bellas  V.  Graham,  3  Am.  L.  J.  64. 

Washington. — •  Houghton  v.  Callahan,  3 
Wash.  158,  28  Pac.  377. 

Canada.— Fiskin  i:  lie,  28  Ont.  595. 

See  38  Cent.  Dig.  tit.  "  Partition,"  §  39 
et  seq. 

12.  Illinois. —  MeConnell  v.  Pierce,  210  111. 
627,  71  N.  E.  622;  Owen  v.  Brookport,  208 
111.  35,  69  N.  E.  952;  Marseilles  Land,  etc., 
Co.  V.  Aldrich,  86  111.  504. 

Iowa. —  Johnson  v.  Moser,  72  Iowa  523,  34 
N.  W.  314. 

Kansas. —  Love  v.  Blau,  61  Kan.  496,  59 
Pac.  1059,  78  Am.  St.  Rep.  334,  48  L.  R.  A. 
257. 

Missouri. —  King  v.  Howard,  27  Mo.  21. 

NeiD  J ersey. —  Bouvier  v.  Baltimore,  etc., 
R.  Co.,  67  N.  J.  L.  281,  51  Atl.  781,  GO 
L.  R.  A.  750. 

Pennsylvania. —  Owens  v.  Naughton,  23  Pa. 
Super.  Ct.  639. 

Tennessee. — Barton  v.  Cannon,  7  Baxt.  398. 

See  38  Cent.  Dig.  tit.  "  Partition,"  §  36. 

Hence,  a  widow  entitled  to  dower  in  her 
husband's  real  estate,  and  also  a  tenant  for 
life  of  the  whole  thereof,  cannot  maintain  an 
action  for  partition  against  the  remainder- 
men. Purdy  V.  Purdy,  18  N.  Y.  App.  Div. 
310,  46  N.  Y.  Suppl.  215. 

13.  Iowa.— Be  Tar  v.  Wyatt,  (1900)  82 
N.  W.  484. 

Maryland. —  Shipley  v.  Jacob  Tome  Inst., 
99  Md.  520,  58  Atl.  200. 

Massachusetts. —  O'Brien  v.  Mahoney,  179 
Mass.  200,  60  N.  E.  493,  88  Am.  St.  Rep. 
371 ;  Mitchell  v.  Starbuck,  10  Mass.  5. 

Missouri. —  Doerner  r.  Doerner,  161  Mo. 
399,  61  S.  W.  801. 

Nebraska. —  Phillips  v.  Dorris,  56  Nebr. 
293,  76  N.  W.  555. 

New  Jersey. —  Kennedy  v.  Armstrong,  20 
N.  J.  L.  693. 

New  Yorfc.— O'Donoghue  v.  Smith,  85 
N.  Y.  App.  Div.  324,  83  N.  Y.  Suppl.  398 
[affirmed  in  184  N.  Y.  365,  77  N.  E.  621]  ; 
Messing  v.  Messing,  64  N.  Y.  App.  Div.  125. 
71  N.  Y.  Suppl.  717;  Cross  r.  Birch,  27  Misc. 
295,  58  N.  Y.  Suppl.  438. 

Pennsylvania. —  Carey  v.  Schaller,  16  Pa. 
Super.  Ct.  350. 
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none  of  tliciri  is  interested  in  all  iliu  lands  in  wliicli  jilaintifl  is  interested  as  a 
cotenaiit." 

2.  The  Combined  Estates  Must  Equal  an  Estate  in  Severalty.  'J'liere  can  be  no 
partition  of  an  undivided  interest.  Tlie  estate  souglit  to  be  partitioned  must  be 
such  that,  if  a  ])arcel  is  assigned  to  any  party,  liis  estate  thoi'ein  will  be  an  estate 
in  severalty,  and,  if  a  sale  is  directed,  its  effect  must  be  to  transfer  to  the  j>iireliaser 
a  lil<e  estate.-"^ 

3.  Estates  in  Severalty  Paramount  to  the  Estate  Held  in  Cotenancy  —  a.  Dower 
Rights  in  the  Whole  Property.  Although  tliei-o  is  an  estate  held  in  cotenancy, 
there  may  also  be  an  estate  in  severalty  in  the  same  property,  as  where,  wlien  a 
husband  owned  the  whole,  his  wife's  inchoate  right  of  dower  attaclied  thereto, 
and  by  his  subsequent  conveyance  or  death  the  property  vested  in  cotenancy  sub- 
ject to  laer  riglit.  Her  interest,  whether  before  or  after  his  death,  and,  after  his 
death,  whether  before  or  after  the  assigrnnent  of  dower,  is  not  an  estate  in  coten- 
ancy. She  cannot  compel  ]>artition,  nor  can  partition  be  compelled  against  her. 
The  cotenants  may  proceed  to  partition  the  estate  held  by  them.'"  To  tliis  parti- 
tion she  is  not  a  necessary  nor  a  proper  party,"  and  therefore,  on  principle, 
she  should  be  held  unaffected  by  it,'^  although  a  dictum  asserts  that,  if  she  does 
not  have  her  dower  assigned  prior  to  such  petition,  she  must  accept  separate 
assignments  out  of  the  parcels  set  aside  to  the  respective  cotenants.'^ 

b.  Other  Rights  in  Severalty.  In  every  instance  in  which  there  is  an  estate  in 
severalty,  it  must  be  exempt  from  partition  unless  the  right  has  been  expi-essly 
conferred  by  statute,  although  there  are  other  estates  in  the  same  property  held  in 
cotenancy  and  subject  to  compulsory  partition.^  Thus,  if  the  whole  lands  are 
subject  to  oil  leases,  the  court  will  refuse  to  partition  the  oil  under  the  land  ;  the 
heirs  of  a  deceased  wife  cannot  have  partition  of  her  realty  as  against  her  surviv- 
ing husband  in  possession  and  entitled  thei'eto  as  tenant  by  the  curtesy nor  can 
she,  in  the  lifetime  of  her  husband,  maintain  partition  against  his  grantee  ;  ^  nor 


Canada. — ^I>oane  v.  McKenny,  2  Nova 
Scotia  328. 

14.  Estes  f.  Nell,  140  Mo.  639,  41  S.  W. 
940. 

15.  Ware  v.  Vignes,  35  La.  Ann.  288; 
Sweeny  v.  Meany,  1  Miles  (Pa.)  167. 

16.  loica. —  Clark  v.  Eichardson,  32  Iowa 
399. 

Maine. —  Leonard  v.  Motley,  75  Me.  418  ; 
Blaisdell  v.  Pray,  68  Me.  269;  Blanchard  v. 
Blanchard,  48  Me.  174. 

Massachusetts. —  Ward  v.  Gardner,  112 
Mass.  42;  Motley  v.  Blake,  12  Mass.  280. 

Michigan. —  Persinger  v.  Jubb,  52  jMich. 
304,  17  N.  W.  851. 

Minnesota. —  Hanson  v.  Ingwaldson,  77 
Minn.  533,  80  N.  W.  702,  77  Am.  St.  Rep. 
692;  Smalley  v.  Isaacson,  40  Minn.  450,  42 
N.  W.  352. 

Mississippi. —  Davis  v.  Patty,  76  Miss.  753, 
25  So.  662;  Wood  v.  Bryant,  68  Miss.  198,  8 
So.  518;  Hill  v.  Gregory,  56  Miss.  341. 

Neio  York. —  Fowler  v.  Griffin,  3  Sandf. 
385;  Bradsliaw  v.  Callaghan,  5  Johns.  80 
Ireverscd  on  other  grounds  in  8  Johns.  558]  ; 
Wood  V.  Clute,  1  Sandf.  Ch.  199. 

Virginia.— White  v.  White,  16  Gratt.  264, 
80  Am.  Dec.  706. 

West  Virginia. — Casto  v.  Kint/.el,  27  W.  Va. 
750. 

See  38  Gent.  Dig.  tit.  "  Partition,"  §  47. 

Statutory  modifications. —  The  rule  here 
stated  is  Huhjcct  to  statutory  modification  in 
some  of  the  states.    See  Schwartz  v.  Bitter, 
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186  HI.  209,  57  N.  E.  887;  Atkinson  v. 
Brady,  114  Mo.  200,  21  S.  W.  480,  35  Am. 
St.  Eep.  744;  Toledo  Loan  Co.  v.  Larkin,  25 
Ohio  Cir.  Ct.  209 ;  Steel's  Appeal,  86  Pa.  St. 
222;  Bishop's  Appeal,  7  Watts  &  S.  (Pa.)" 
251;  Bradford  r.  Stone,  20  R.  I.  53,  37  Atl. 
532;  Clift  V.  Clift,  87  Tenn.  17,  9  S.  W.  360; 
Read  v.  Franklin,  (Tenn.  Ch.  App.  1900)  60 
S.  W.  215. 

In  Mississippi  a  widow  entitled  to  lands 
held  in  severalty  by  her  husband  may  resist 
partition  so  long  only  as  she  continues  to 
occupy  or  use  them.  Middleton  r.  Claughton. 
77  Miss.  131,  24  So.  963,  construing  the  pro- 
visions of  Code  (1892),  §  1553. 

If  dower  has  been  assigned  to  a  widow  by 
giving  her  one  third  of  the  net  profits  of  an 
estate,  the  heirs  become  entitled  to  partition. 
Hassell  v.  Mizell,  41  N.  C.  392. 

17.  Fowler  v.  Griffin,  3  Sandf.    (N.  Y.) 
385. 

18.  Hanson  v.  Ingwoldson,  77  Minn.  533, 
80  N.  W.  702,  77  Am.  St.  Rep.  692 ;  Wood  v. 
Bryant,  68  Miss.  198,  8  So.  518;  Bradshaw  v. 
Callaghan,  5  Johns.  (N.  Y.)  80  [reversed  on 
other  grounds  in  8  Johns.  558]. 

19.  Leonard  v.  Motley,  75  Me.  418. 

20.  Smalley  v.  Isaacson,  40  Minn.  450,  42 
N.  W.  352. 

21.  Planna  r.  Clark,  204  Pa.  St.  149,  53 
Atl.  758. 

22.  Barrett  v.  Bvrne,  21  D.  C.  274. 

23.  Merritt  i;.  Hughes,  36  W.  Va,  3o6,  15 
S.  E.  56. 
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can  a  husband  surviving  liis  wife  have  partition  against  her  lieirs,  for  the_y  are 
remaindei'-inen,  and  he  as  tenant  by  the  curtesy  is  entitled  to  exchisive  posses- 
sion for  life.^*  The  rule  here  considered  cannot  defeat  the  right  of  a  cotenant  to 
the  partition  of  an  estate  in  possession,  although  he  ovs^ns  the  remainder  or  rever- 
sion in  fee.  In  such  case  the  estate  in  possession  is  paramount  and  will  be  parti- 
tioned without  considering  or  in  any  manner  affecting  the  estate  not  in  possession.^^ 

4.  Estates  in  Possession  —  a.  The  General  Rule.  The  English  statutes  on  the 
subject  of  partition  tii-st  restricted  the  right  to  estates  of  inheritance,  and  subse- 
quently extended  it  to  estates  for  life  or  years.^^  Equity,  while  assuming  general 
jurisdiction  over  the  subject  of  partition,  did  not,  it  seems,  extend  that  jurisdic- 
tion, as  to  real  property,  over  estates  not  subject  to  partition  at  law,  except  that  it 
always  recognized  equitable  titles,  and  it  was  by  statute  4  &  5  Yict.  c.  35,  §  85, 
granted  jurisdiction  over  copyhold  estates.  The  general  rule  is  that  all  estates 
in  possession  are  subject  to  partition,  with  the  exception  of  copyholds  or  mere 
estates  at  will.  These  neither  the  law  nor  the  chancery  courts  undertook  to 
partition  unless  expressly  authorized  by  statute.^'' 

b.  Estates  Held  in  Joint  Tenancy.  The  statutes  of  31  and  of  32  Henry  VIII 
extended  the  right  of  partition  to  joint  tenants  as  well  as  to  tenants  in  common. 
We  believe  that  in  every  part  of  the  United  States  estates  held  in  joint  tenancy 
are  subject  to  compulsory  partition,  and  that  it  is  not  a  sufficient  objection  to  such 
partition  that  it  destroys  the  right  of  survivorship.^^ 

e.  Estates  Held  by  Tenancy  by  the  Entireties,  An  estate  held  by  a  husband  and 
wife  as  tenants  by  the  entireties  is  i-egarded  as  in  severalty  rather  than  in  coten- 
ancy, and  not  subject  to  partition.^^  Its  partition  may  probably  be  compelled  as 
part  of  the  relief  grantable  in  a  suit  for  divorce.^"  If,  however,  a  divorce  is 
granted,  the  unity  of  the  parties  is  thereby  destroyed.  As  a  consequence  the 
tenancy  by  entireties  is  changed  into  a  tenancy  in  common,  .either  cotenant  of 
which  may  sustain  a  suit  for  partition.^^ 

d.  Community  Property.  During  the  continuance  of  the  legal  relation  of 
husband  and  wife,  there  can  be  no  compulsory  partition  of  the  community  prop- 
erty. After  the  death  of  either  husband  or  wife,  if  the  law  does  not  vest  the 
whole  property  in  the  survivor,  either  of  two  or  more  persons  who  become 
cotenants  thereof  may  compel  partition.^^  In  a  suit  for  divorce  the  court  may 
make  proper  division  of  the  common  property  and  thereby  convert  husband  and 
wife  into  cotenants,  or  set  aside  to  each  a  share  to  be  held  in  severalty.^^  If  no 
action  is  taken  in  the  court  granting  the  divorce,  it  is  probable  that  either  of  the 
late  spouses  may  subsequently  maintain  a  suit  for  partition.^* 

e.  Estates  in  Possession  Less  Than  in  Fee.    If  the  estate  is  one  in  possession 


24.  Seiders  v.  Giles,  141  Pa.  St.  93,  21 
Atl.  514. 

25.  Allen  v.  Libbey,  140  Mass.  82,  2  N.  E. 
791. 

26.  North  v.  Guinan,  Beatty  342 ;  Baring 
V.  Nash,  1  Ves.  &  B.  551,  35  Eng.  Reprint 
214. 

27.  Jope  V.  Morshead,  6  Beav.  213,  12 
L.  J.  Ch.  190,  49  Eng.  Reprint  807 ;  Scott  v. 
Fawcett,  Dick.  299,  21  Eng.  Reprint  284; 
Horncastle  v.  Charlesworth,  4  Jur.  1179,  10 
L.  J.  Ch.  35,  11  Sim.  315,  34  Eng.  Ch.  315, 
59  Eng.  Reprint  895. 

28.  Messing  v.  Messing,  64  N.  Y.  App.  Div. 
125,  71  N.  Y.  Suppl.  717;  Baldwin  v.  Bald- 
win, 74  Hun  (N.  Y.)  415,  26  N.  Y.  Suppl. 
579;  Cross  v.  Birch,  27  Misc.  (N.  Y.)  295,  58 
N.  Y.  Suppl.  438. 

29.  Merritt  v.  Whitlock,  6  Lack.  Leg.  N. 
(Pa.)  76;  Ketchum  r.  Walsworth,  5  Wis.  95, 
68  Am.  Dec.  49. 


30.  Harrer  v.  Wallner,  80  111.  197. 

31.  Joerger  v.  Joerger,  193  Mo.  133,  91 
S.  W.  918;  Russell  v.  Russell,  122  Mo.  235, 
26  S.  W.  677,  43  Am.  St.  Rep.  581;  Buttlar 
V.  Buttlar,  67  N.  J.  Eq.  136,  56  Atl.  722. 

32.  Hill  r.  Young,  7  Wash.  33,  34  Pac.  144. 

33.  Gimmy  v.  Gimmy,  22  Cal.  633; 
Kashaw  v.  Kashaw,  3  Cal.  312. 

34.  Biggi  V.  Biggi,  98  Cal.  35,  32  Pac.  803, 
35  Am.  St.  Rep.  141 ;  De  Godey  v.  Godey,  39 
Cal.  157;  Weiss  r.  Bethel,  8  Oreg.  522. 

This  is  on  the  assumption  of  some  of  the 
above  cases  and  of  McLeran  v.  Benton,  31 
Cal.  29,  that,  upon  the  granting  of  a  divorce, 
the  late  husband  and  wife  became  tenants  in 
common.  This  result  is  apparently  not 
reconcilable  with  the  conclusion  reached  in 
Spreckels  v.  Spreckels,  116  Cal.  339,  48  Pac. 
228,  58  Am.  St.  Rep.  170,  36  L.  R.  A.  497, 
that  the  interest  of  a  wife  in  the  community 
property  is  that  of  an  heir  only. 
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and  lield  in  cotenancy,  the  ri<^lit  to  partition  may  be  affirmed  in  the  absence  of 
some  panimount  trust  or  af^rooincnt.'"' 

5.  Estates  Not  in  Possession.  It  was  t])c  jule  boLii  at  common  law  and  in 
chancery  that  none  but  estates  in  possession  were  sub  ject  to  compulsory  parti- 
tion.''" This  rule  prevails  in  the  United  States  except  where  it  has  been  abrogated 
or  moditied  by  statute.  Tiie  rule  may  be  considered  :  (1)  When  an  estate  in 
remainder  or  reversion  is  sought  to  be  partitioned  without  affecting  the  estate  in 
possession;  (2)  when  a  reversioner  or  remainder-man  seeks  a  partition  which  will 
also  include  the  estate  in  possession;  (3j  when  a  cotenant  of  an  estate  in  posses- 
sion seeks  partition  which  will  include  both  it  and  the  estate  in  reversion  or 
remainder;  and  (4)  when  a  cotenant  of  the  fee  seeks  partition  which  will  include 
all  other  estates  whether  in  possession  or  not.  In  cases  of  the  first  class,  neither 
actions  nor  suits  for  partition  can  be  sustained,'*^  except  in  a  few  states  where  the 


35.  See  cases  cited  infra,  this  note. 

Equitable  estates. — At  law  none  but  legal 
estates  could  be  recognized.  Hence  equitable 
estates  could  not  there  be  partitioned.  Coale 
V.  Barney,  1  Gill  &  J.  (Md.)  324;  Hopkins 
V.  Toel,  4  Humphr.  (Tenn.)  46.  The  rule 
was  otherwise  in  cliancerj',  which,  having  be- 
fore it  all  the  parties  equitably  interested, 
proceeded  to  make  jjai-tition  between  them. 
Fitch  V.  Miller,  200  111.  170,  65  N.  E.  650; 
Foust  V.  Moorman,  2  Ind.  17 ;  Welch  v. 
Anderson,  28  Mo.  293;  Terry  v.  Smith,  42 
N.  J.  Eq.  504,  8  Atl.  886;  Wetmore  v. 
Zabriskie,  29  N.  J.  Eq.  62 ;  Herbert  v.  Smith, 
6  Lans.  ( N.  Y. )  493  ;  Host ord  v.  Merwin,  5 
Barb.  (N.  Y.)  51;  Selden  v.  Vermilya,  2 
Sandf.  (N.  Y.)  568;  Coxe  t.  Smith,  4  Johns. 
Ch.  (N.  Y.)  271;  Hitchcock  v.  Skinner,  Hoffm. 
(N.  Y.)  21;  Owens  r.  Owens,  25  S.  C.  155; 
Leverton  v.  Waters,  7  Coldw.  ( Tenn. )  20 ; 
Almony  v.  Hicks,  3  Head  (Tenn.)  39;  Carter 
V.  Taylor,  3  Head  (Tenn.)  30;  Cartwright  v. 
Pultney,  2  Atk.  380,  26  Eng.  Eeprint  630; 
Swan  V.  Swan,  8  Price  518,  22  Rev.  Rep.  770. 

Estates  held  by  fee  conditional  are  subject 
to  partition.  Du  Pont  v.  Du  Bos,  52  S.  C. 
244,  29  S.  E.  665;  Barksdale  v.  Gamage,  3 
Rich.  Eq.  (S.  C.)  271. 

Estates  for  life. — Gayle  v.  Johnson,  80  Ala. 
388 ;  Hawkins  v.  McDougal,  125  Ind.  597,  25 
N.  E.  807;  Shaw  v.  Beers,  84  Ind.  528;  Kin- 
kead  v.  Maxwell,  75  Kan.  50,  88  Pac.  523;  Mor- 
ris V.  Morris,  (Tex.  Civ.  App.  1907)  99  S.  W. 
872;  Piano  Mfg.  Co.  v.  Kindschi,  131  Wis. 
590,  ill  N.  W.  680;  Field  v  Leiter,  (Wyo. 
1907)  90  Pac.  378,  92  Pac.  622;  Gaskell  v. 
Gaskell,  6  Sim.  643,  9  Eng.  Ch.  643,  58  Eng. 
Eeprint  735.  Also  an  estate  for  life  deter- 
minable on  marriage.  Hobson  v.  Sherwood,  4 
Beav.  184,  49  Eng.  Reprint  309. 

Estates  for  the  life  of  another. — A  cotenant 
of  an  estate  per  autre  vie  in  present  posses- 
sion may  sue  for  partition.  Brevoort  v. 
Brevoorti  70  N.  Y.  136;  Holmes  v.  Fulton, 
193  Pa.  St.  270,  44  Atl.  420. 

Estates  for  years. —  Cowden  v.  Cairns,  28 
Mo.  471;  Duke  v.  Hague,  107  Pa.  St.  57; 
North  V.  (Juinan,  Beatty  342 ;  Heaton  v. 
Dcardcn,  16  Boav.  147,  51  Eng.  Reprint  733; 
Baring  v.  Nasli,  1  Vos.  &  B.  551,  35  Eng.  Re- 
print 214. 

Lands  subject  to  existing  leases  do  not 
thereby  cease  to  be  held  by  an  estate  in  pos- 
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session,  where  the  cotenants  are  entitled  to 
the  rents  reserved  in  the  lease.  Either  of 
such  cotenants  may  therefore  compel  parti- 
tion, subject  to  the  rights  of  the  lessee. 
Thruston  v.  Minke,  32  Md.  571;  Cook  v. 
Webb,  19  Minn.  167;  Oliver  v.  Lansing,  50 
Nebr.  828,  70  N.  W.  369;  Hunt  v.  Hazelton, 
5  N.  H.  210,  20  Am.  Dec.  575;  Woodworth  v. 
Campbell,  5  Paige  (N.  Y. ;  518;  Werner  v. 
Glass,  9  Ohio  Dec.  (Reprint)  686,  16  Cine. 
L.  Bui.  354;  Willard  v.  Willard,  145  U.  S. 
110,  12  S.  Ct.  818,  36  L.  ed.  644;  Wilkinson 
V.  Joberns,  L.  R.  16  Eq.  14,  42  L.  J.  Ch.  663, 
28  L.  T.  Rep.  N.  S.  724,  21  Wkly.  Rep.  044; 
Fitzpatrick  v.  Wilson,  12  Grant  Ch.  ( U.  C. ) 
440. 

Lands  held  subject  to  an  easement  are 

nevertheless  subject  to  compulsory  partition. 
Crocker  v.  Cotting,  170  Mass.  68,  48  N.  E. 
1023,  64  Am.  St.  Rep.  278,  39  L.  R.  A.  215. 
But  see  contra,  Putnam  v.  Putnam,  77  N.  Y. 
App.  Div.  554,  78  N.  Y.  Suppl.  987. 

Mineral  rights  in  lands  may  be  partitioned 
by  suit,  as  where  the  minerals  in  or  beneath 
lands  have  been  granted  to,  or  have  other- 
wise become  vested  in,  cotenants.  Hughes  i". 
Devlin,  23  Cal.  501 ;  Merritt  v.  Judd,  14  Cal. 
59;  McConnell  v.  Pierce,  210  111.  627,  71 
K  E.  622. 

Oyster  beds. —  Under  a  statute  giving  the 
right  to  partition  an  estate  of  inheritance  or 
for  life  or  years,  it  was  held  that  one  of  two 
or  more  persons  having  the  right  to  the  ex- 
clusive use  and  occupation  of  real  property 
for  the  purpose  of  laying  down  and  planting 
oysters  and  taking  up  and  carrying  off  the 
same  imder  an  act  of  the  legislature  of  the 
state  was  not  entitled  to  partition  on  the 
ground  that  his  estate  was  at  will  only  or, 
more  probably,  a  mere  personal  license.  Dar- 
bee,  etc..  Oyster,  etc.,  Co.  v.  Pacific  Oyster  Co., 
150  Cal.  392,  88  Pac.  1090,  119  Am.  St.  Rep. 
227. 

Possessory  interests. — Parties  in  possession 
as  cotenants  and  claiming  as  such  have  been 
denied  partition,  where  they  could  show  no 
title.  Ross  V.  Cobb,  /8  111.  111.  From  this 
conclusion  we  must  dissent.  Porter  r.  Gor- 
don. 5  Yerg.  (Tonn.)  100. 

36.  Evans  v.  Bagshaw,  L.  R.  5  Ch.  340,  39 
L.  J.  Ch.  145,  18  Wkly.  Rep.  657. 

37.  Connecticut. —  Culver  v.  Culver,  2  Root 
278. 
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rule  lias  been  changed  by  statute  allowing  partition  among  remainder-men  and 
reversioners  subject  to  the  preceding  estate  in  possession.^^  The  right,  although 
created  by  statute  in  Illinois,  cannot  be  exercised  if  the  interest  of  the  parties 
cannot  be  ascertained  until  after  the  death  of  the  life-tenant.'^''  In  New  York  the 
right  of  a  remainder-man  to  partition,  first  affirmed,'"*  and  subsequently  denied,*' 
was  by  statute  extended  to  cotenants  of  vested  reversions  or  remainders.*^  We 
believe  no  statute  has  yet  conferred  on  a  cotenant  of  an  estate  not  in  possession 
the  riglit  to  compel  a  partition  which  will  include  and  affect  the  estate  in  posses- 
sion or  any  cotenant  thereof.*^  A  cotenant  of  an  estate  in  possession  less  than  in 
fee,  although  entitled  to  partition,  cannot  by  his  partition  affect  estates  in  rever- 
sion or  remainder  unless  authorized  to  do  so  by  statute.**    Such  right  has  been 


District  of  Columbia. —  Moore  v.  Shannon, 
6  Mackey  157. 

Indiana. —  Fry  v.  Hare,  166  Ind.  415,  77 
N.  E.  803;  Stout  v.  Dunning,  72  Ind.  343; 
Schori  V.  Stephens,  62  Ind.  441. 

Kentucky. —  Berry  v.  Lewis,  118  Kv.  652, 
82  S.  W.  252,  84  S.  W.  526,  26  Ky.  L.  Rep. 
530,  27  Ky.  L.  Rep.  109. 

Massachusetts. —  Hunnewell  v.  Taylor,  6 
Gush.  472;  Paelcard  v.  Packard,  16  Pick. 
191. 

Mississippi. —  Lawson  v.  Bonner,  88  Miss. 
235,  40  So.  488,  117  Am:  St.  Rep.  738. 

Nevada. —  Conter  v.  Hersehel,  24  Nev.  152, 
50  Pae.  851. 

New  Hampshire. —  Brown  v.  Brown,  8 
N.  H.  93. 

Neio  Jersey. —  Maxwell  v.  Goetschius,  40 
N.  J.  L.  383,  29  Am.  Rep.  242;  In  re  Bur- 
roughs, 13  N.  J.  L.  284;  Stevens  v.  Enders, 
13  N.  J.  L.  271 ;  Reeves  v.  Reeves,  6  N.  J.  Eq. 
156. 

New  York. —  Sullivan  v.  Sullivan,  66  N.  Y. 
37;  Hughes  v.  Hughes,  30  Hun  349  [affirm- 
ing 2  N.  Y.  Civ.  Proc.  139,  11  Abb.  N.  Gas. 
37,  63  How.  Pr.  408]. 

Ohio.—  Tabler  v.  Wiseman,  2  Ohio  St.  207 ; 
Elrod  V.  Bass,  1  Ohio  Gir.  Ct.  38,  1  Ohio  Cir. 
Dee.  23 ;  Burbeek  v.  Spollen,  6  Ohio  Dee. 
(Reprint)  1118,  10  Am.  L.  Rec.  491. 

Oregon. —  Savage  v.  Savage,  19  Oreg.  112, 
23  Pae.  890,  20  Am.  St.  Rep.  795. 

PennsylvoAiia. —  Ziegler  v.  Grim,  6  Watts 
106. 

Tennessee. —  Rutherford  v.  Rutherford,  116 
Tenn.  383,  92  S.  W.  1112,  115  Am.  St.  Rep. 
799 ;  Robertson  v.  Robertson,  2  Swan  197 : 
Norment  v.  Wilson,  5  Humphr.  310. 

Vermont. —  Baldwin  v.  Aldrich,  34  Vt.  526, 
80  Am.  Dee.  695. 

West  Virginia. — Groston  V.  Male,  56  W.  Va. 
205,  49  S.  E.  136,  107  Am.  St.  Rep.  918; 
Merritt  v.  Hughes,  36  W.  Va.  356,  15  S.  E. 
56. 

Wisconsin. —  Pabst  Brewing  Co.  v.  Melms, 
105  Wis.  441,  81  N.  W.  882,  76  Am.  St.  Rep. 
921. 

Canada. —  Murcar  v.  Bolton,  5  Ont.  164. 
See  38  Gent.  Dig.  tit.  "Partition,"  §  60 
et  seq. 

38.  AlahOAna. —  Fitts  v.  Craddock,  144  Ala. 
437,  39  So.  506,  113  Am.  St.  Rep.  53. 

Illinois. —  Miller  v.  Lanning,  211  111.  620, 
71  N.  E.  1115;  Drake  v.  Merkle.  153  111.  318, 
38  N.  E.  654;  Hilliard  v.  Scoville,  52  111. 
449 ;  Scoville  v.  Hilliard,  48  111.  453. 


Minnesota. —  Smalley  v.  Isaacson,  40  Minn. 
450,  42  N.  W.  352;  Cook  v.  Webb,  19  Minn. 
167. 

Missouri. —  Hayes  v.  McReynolds,  144  Mo. 
348,  46  S.  W.  161;  Preston  v.  Brant,  96  Mo. 
552,  10  S.  W.  78. 

New  Jersey. —  Roarty  v.  Smith,  53  N.  J. 
Eq.  253,  31  Atl.  1031;  Smith  r.  Gaines,  38 
N.  J.  Eq.  65  [reversed  on  other  grounds  in 
39  N.  J.  Eq.  545]. 

North  Carolina. — Aydlett  v.  Pendleton,  111 
N.  C.  28,  16  S.  E.  8,  32  Am.  St.  Rep.  776. 

Pennsylvania. —  Kerner's  Estate,  12  Pa. 
Dist.  718;  In  re  Stevenson,  33  Pittsb.  Leg. 
J.  N.  S.  419. 

South  Carolina. —  Witherspoon  v.  Dunlap, 

I  McCord  546. 

See  38  Gent.  Dig.  tit.  "  Partition,"  §  48. 

39.  Seymour  v.  Bowles,  172  111.  521,  50 
N.  E.  122. 

40.  Blakeley  v.  Calder,  15  N.  Y.  617  [af- 
firming  13  How.  Pr.  476] ;  McGlone  v.  Good- 
win, 3  Daly  (N.  Y.)  185;  Bradshaw  v.  Gal- 
laghan,  8  Johns.  (N.  Y. )  558;  Woodworth  v. 
Campbell,  5  Paige  (N.  Y.)  518. 

41.  Sullivan  v.  Sullivan,  66  N.  Y.  37; 
Hughes  V.  Hughes,  30  Hun  (N.  Y.)  349 
[afirming  2  N.  Y.  Civ.  Proc.  139,  11  Abb. 
N.  Gas.  37,  63  How.  Pr.  408]. 

42.  Havey  v.  Kelleher,  36  N.  Y.  App.  Div. 
201,  56  N.  Y.  Suppl.  889;  Garvey  v.  Union 
Trust  Co.,  29  N.  Y.  App.  Div.  513,  52  N.  Y. 
Suppl.  260;  Harding  v.  Graft,  21  N.  Y.  App. 
Div.  139,  47  N.  Y.  Suppl.  450;  Prior  v.  Hall, 
13  N.  Y.  Civ.  Proc.  83.  The  interest  in  re- 
mainder must  be  vested.  Otherwise  partition 
cannot  be  maintained  during  the  continuance, 
of  a  life-estate.  Green  v.  Head,  54  Misc. 
(N.  Y.)  454,  104  N.  Y.  Suppl.  383. 

Vested  remainders  are  also  now  subject  to 
partition  in  Tennessee.  Rutherford  v.  Ruther- 
ford, 116  Tenn.  383,  92  S.  W.  1112,  115  Am. 
St.  Rep.  799;  Bierce  v.  James,  87  Tenn.  538, 

II  S.  W.  788;  Smith  v.  Smith,  (Tenn.  Ch. 
App.  1900)  57  S.  W.  198;  Muldoon  v.  Trew- 
hitt,  (Tenn.  Ch.  App.  1896)  38  S.  W.  109; 
Henry  v.  Henry,  1  Tenn.  Ch.  App.  240. 

As  to  Kentucky  and  New  Jersey  see  Stine 
V.  Goodman,  92  S.  W.  612,  29  Ky.  L.  Rep. 
221;  Campbell  v.  Cole,  (N.  J.  Ch.  1906)  64 
Atl.  461. 

43.  Alexander  v.  Alexander,  26  Nebr.  68, 
41  N.  W.  1065. 

44.  lotva. —  Smith  V.  Runnels.  97  Iowa  55, 
65  N.  W.  1002. 

Kansas. —  Johnson  v.  Brown,  74  Kan.  346, 
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created  in  some  of  tlie  states  and  therein  a  tenant  for  life  in  poHsesfjion  may  com- 
pel a  partition  binding  all  intcrentK,  wlioth(;r  in  poHHCsHion,  I'ovei'bion,  or  reniaindor.'*' 
if  several  persons  arc  cotenants  of  the  fee,  each  therefoi'c  having  the  riglit  to 
compel  partition,  it  would  be  unreasonable  to  hold  tiiat  any  of  his  cotenants  by 
creating  an  estate  in  reversion  or  remainder  could  defeat  the  right  to  a  cojri];lete 
partition  which  would  vest  a  title  in  fee.  'i'he  nioi'c  difhcult  question  is,  where 
there  are  two  cotenancies,  one  of  an  estate  in  i)ossession  and  the  other  of  an  estate 
in  I'emainder  or  reversion,  whether  a  cotenant  of  either  by  acquiring  a  moiety  of 
tlie  other,  and  thus  becoming  an  owner  of  a  moiety  in  fee,  may  compel  jjartition 
of  both  estates  and  thus  acquire  title  in  fee  and  in  severalty.  In  some  of  the 
states  he  can.'"'  His  right  to  do  so  is  manifestly  statutory,  and,  in  the  absence  of 
statutes  creating  it,  does  not  exist."  Of  course  partition  may  be  made  by  suit 
Where  all  the  parties  consent,  although  some  of  them  might,  from  the  nature  of 
their  estate,  resist  with  success.'"^ 

D.  Property  and  Estates  Subject  to  Trusts  and  Agreements —  l.  Prop- 
erty Held  in  Partnership.  In  personal  property  belonging  to  a  partnership 
neither  of  the  partners  can  be  said  to  have  any  interest  as  a  cotenant  —  the 
interest  of  each  being  otdy  his  share  of  the  property  which  may  remain  after  the 
settlement  of  the  partnership  affairs  and  the  satisfaction  of  its  obligations. 
Doubtless  therefore  such  personal  property  is  not  subject  to  a  suit  for  partition. 
Real  estate,  although  acquired  for  partnership  purposes  and  with  partnership 
funds,  is  held  in  cotenancy  where  the  title  is  taken  in  tlie  names  of  the  partners. 
It  is  nevertheless  in  equity  regarded  for  some  purposes  as  partnership  property, 
and  in  England  is  very  properly  held  not  subject  to  partition.^^  We  have  met 
with  no  American  decision  denying  the  right  to  partition  partnership  real  estate. 
In  one  case  such  partition  was  decreed,  although  the  real  property  involved 
seemed  to  constitute  the  whole  of  the  assets  of  an  active  partnership,  and  the 
partition  must  therefore  have  resulted  in  its  dissolution.^  Wiiether  in  any  case 
partition  may  be  denied  because  the  realty  involved  is  in  equity  partnership 
assets  has  not  yet  been  determined  in  this  country ;  but  it  seems  quite  certain 
there  will  be  no  such  denial  unless  it  can  be  shown  that  the  property  is  required 
to  satisfy  partnership  obligations.^^    If  one  has  an  interest  merely  entitling  him 


86  Pae.  503;  Love  v.  Blauw,  61  Kan.  496,  59 
Pac.  1059,  78  Am.  St.  Rep.  334,  48  L.  R.  A. 
257. 

Horth  Carolina. —  Simpson  v.  Wallace,  83 
N.  C.  477 ;  Williams  v.  Hassell,  74  N.  C.  434. 

Fermoni.— Austin  v.  Rutland  R.  Co.,  45 
Vt.  215. 

Virginia. — -Turner  v.  Barraud,  102  Va.  324, 
46  S.  E.  318. 

See  38  Cent.  Dig.  tit.  "  Partition,"  §  48. 

45.  Alahama. —  Fitts  v.  Craddock,  144  Ala. 
437,  39  So.  506,  113  Am.  St.  Rep.  53;  Mc- 
Queen V.  Turner,  91  Ala.  273,  8  So.  863; 
Gayle  v.  Johnston,  80  Ala.  395. 

Indiana. —  Moody  v.  West,  12  Ind.  399. 

Missouri. —  Sikemeier  v.  Galvin,  124  Mo. 
367,  37  S.  W.  551. 

Pennsylvania. —  Paletliorp  v.  Palethorp, 
194  Pa.  St.  408,  45  Atl.  332. 

Virginia. —  Carneal  r.  Lynch,  91  Va.  114, 
20  S.  E.  959,  50  Am.  St.  Rep.  819. 

See  38  Cent.  Dig.  tit.  "  Partit  ion,"  §§47, 
48. 

46.  Hill  V.  Reno,  112  111.  154,  54  Am.  Rep. 
222;  Elrod  v.  Bass,  1  Ohio  Cir.  Ct.  38,  1  Ohio 
Cir.  Dec.  23;  Aylcsworth  v.  Crocker,  21  R.  I. 
436,  44  Atl.  308;  Freeman  v.  Freeman,  9 
Heisk.  (Tonn.)  301. 

47.  Massachusetts. —  Johnson   v.  Johnson, 
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7  Allen  196,  83  Am.  Dec.  676;  In  re  Hodg- 
kinson,  12  Pick.  374. 

Michigan. —  Metcalfe  v.  Miller,  96  Mich. 
459,  56  N.  W.  16,  35  Am.  St.  Rep.  617. 

Mississippi. —  Belew  v.  JoneSj  56  Miss.  342. 

Missouri. —  Simmons  v.  MacAdaraSj  6  Mo. 
App.  297. 

New  York. —  Harding  f.  Craft,  21  N.  Y. 
App.  Div.  139,  47  N.  Y.  Suppl.  450. 

Vermont. —  Baldwin  v.  Aldrich,  34  Vt.  526, 
80  Am.  Dee.  695. 

Wisconsin. —  Pabst  Brewing  Co.  v.  Melms, 
105  Wis.  441,  81  N.  W.  882,  76  Am.  St.  Rep. 
921. 

See  38  Cent.  Dig.  tit.  "  Partition,"  §  48. 

48.  Brillhart  v.  Mish,  99  Md.  447,  58  Atl. 
28;  Biddle  v.  Biddle,  117  Mich.  28,  75  N.  W. 
91;  Helmig  v.  Meyer,  10  Ohio  S.  &  C.  PI. 
Dec.  308,  8  Ohio  N.  P.  31 ;  Bice  r.  Nixon,  34 
W.  Va.  107,  11  S.  E.  1004. 

49.  Wild  V.  Milne,  26  Beav.  504,  53  Eng. 
Reprint  093;  Darby  r.  Darby,  3  Drew.  495, 
2  Jur.  N.  S.  271,  25  L.  J.  Ch.  371,  61  Eng. 
Reprint  992,  4  Wkly.  Rep.  413;  Crawshay  v. 
Maule,  1  Rwanst.  495,  36  Eng.  Reprint  479, 
1  Wils.  Ch.  181,  37  Eng.  Reprint  79,  18  Rev. 
Rep.  126. 

50.  Hughes  v.  Devlin,  23  Cal.  501. 

51.  Jackson  v.  Deese,  35  Ga.  84;  Patterson 
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to  share  in  tlie  profits  of  a  transaction  in  real  estate,  lie  is  not  a  cotenant  thereof, 
nor  entitled  to  partition.''^ 

2.  Property  Held  Under  Express  or  Implied  Trust.  It  may  be  stated  as  a  gen- 
eral rule  that  whenever  an  estate  is  subject  to  a  valid  trust,  the  purpose  of  which 
would  be  defeated  by  its  partition,  then  all  applications  for  the  partition  of  the 
trust  property  must  be  denied.^^  There  may,  although  there  is  no  direction  for 
the  sale  of  property,  be  a  valid  prohibition  of  its  partition,  either  express  or 
implied,  in  a  will  or  other  instrument  creating  the  cotenancy,  although  no  trust  is 
created.^*    Where,  however  a  trust  is  created,  by  the  terms  of  which  the  division 


V.  Blake,  12  Ind.  436;  Roberts  v.  McCarty,  9 
Ind.  16,  68  Am.  Dec.  604;  Craighead  v.  Pike, 
58  N  J.  Eq.  15,  43  Atl.  424  ^affirmed,  in  60 
N.  J.  Eq.  443,  45  Atl.  1091]  ;  Danvers  v.  Dor- 
rity,  14  Abb.  Pr.  (N.  Y.)  206.  But  in  Holton 
».  Guinn,  65  Fed.  450,  where  a  surviving  part- 
ner was  in  possession,  it  was  held  that  the 
heirs  of  the  deceased  partner  could  not  main- 
tain partition  against  him  pending  his  admin- 
istration. 

52.  Ingraham  v.  Mariner,  194  111.  269,  02 
N.  E.  609. 

53.  Fischer  v.  Butz,  224  111.  379,  79  N.  E. 
659,  115  Am.  St.  Eep.  160;  Gerard  y.  Buckley, 
137  Mass.  475;  Sharp  v.  Sharp,  148  Mich. 
278,  111  N.  W.  767;  Outcalt  v.  Appleby,  36 
N.  J.  Eq.  73 ;  Underwood  v.  Curtis,  127  N.  Y. 
623,  28  N  E.  585 ;  Sicker  v.  Sicker,  23  Misc. 
(K  Y.)  737,  53  N.  Y.  Suppl.  106;  Peirson  v. 
Van  Bergen,  23  Misc.  (N.  Y.)  547,  52  N.  Y. 
Suppl.  890;  Biggs  v.  Peacock,  22  Ch.  D.  284, 
52  L.  J.  Ch.  1,  47  L.  T.  Rep.  N.  S.  341,  31 
Wkly.  Rep.  148 ;  Taylor  v.  Grange,  15  Ch.  D. 
165,  49  L  J.  Ch.  794,  43  L.  T.  Eep.  N.  S. 
233,  28  Wkly.  Rep.  93. 

Lands  directed  to  be  sold  by  the  provisions 
of  a  will  or  conveyance,  or  by  any  other 
method  by  which  a  valid  direction  can  be 
given,  are  thereby  converted  into  personalty, 
and  although,  but  for  this  direction,  two  or 
more  persons  would  be  cotenants  of  such 
lands,  and  although  when  the  direction  is 
carried  out,  they  or  other  persons  are  en- 
titled to  have  the  proceeds  divided  among 
them,  no  suit  for  partition  can  be  maintained. 
Ukiah  Bank  v.  Rice,  143  Cal.  265,  76  Pac. 
1020,  101  Am.  St.  Rep.  118;  Horsfield  v 
Black,  40  N.  Y.  App.  Div.  264,  57  N.  Y, 
Suppl.  1006;  McGowan  f.  Tifft,  35  Misc. 
(N.  Y.)  603,  72  N.  Y.  Suppl.  132;  Fritz  v. 
Fritz,  17  N.  Y.  Suppl.  800;  Severns'  Estate, 
13  Pa.  Dist.  192;  In  re  Keim,  10  Pa.  Dist. 
252;  In  re  Levrer,  4  Pa.  Dist.  693,  17  Pa. 
Co.  Ct.  132;  in  re  Ruffell,  11  Phila.  (Pa.) 
46;  Reid  v.  Clendenning,  29  Pittsb.  Leg.  J. 
N.  S.  (Pa.)  396;  Bennett  v.  Gallaher,  115 
Tenn.  568,  92  S.  W.  66;  Bedford  v.  Bedford, 
110  Tenn.  204,  75  S.  W.  1017;  Barton  v. 
Cannon,  7  Baxt.  (Tenn.)  398;  Biggs  v.  Pea- 
cock, 22  Ch.  D.  284,  52  L.  Ch.  \,  47  L.  T. 
Rep.  N.  S.  341,  31  Wkly.  Rep.  148;  Downey 
r.  Dennis,  14  Ont.  267 ;  Murphy  v.  Mason,  22 
Grant  Ch.  (U.  C.)  405;  Cronk  v.  Cronk,  6 
U.  C.  Q.  B.  0.  S.  332.  Nor  can  any  court 
where  a  testator  has  fixed  the  period  for 
distribution  anticipate  that  period  by  direct- 
ing a  sale  in  partition  at  the  request  of  the 
persons  equitably  entitled  to  the  property. 


Swaine  v.  Denby,  14  Ch.  D.  326,  49  L.  J.  Ch. 
734,  28  Wkly.  Rep.  622.  Heirs  or  persons 
otherwise  entitled  to  the  property  and  to 
participate  in  the  proceeds  in  the  event  of 
its  sale  may  elect  to  treat  it  as  real  estate, 
in  which  event  it  is  reconverted  into  realty 
and  subject  to  partition  as  such.  Ukiah 
Bank  v.  Rice,  143  Cal.  265,  76  Pac.  1020,  101 
Am.  St.  Rep.  118;  Wagstaff  v.  Marcy,  25 
Misc.  (N.  Y.)  121,  54  N.  Y.  Suppl.  1021. 
The  direction  to  sell  must,  however,  be  ab- 
solute to  work  a  conversion.  If  it  is  dis- 
cretionary merely,  the  land,  until  the  power 
is  exercised,  remains  real  estate  and  subject 
to  partition  as  such.  Wood  v.  Hubbard,  31 
N.  Y.  App.  Div.  635,  53  N.  Y.  Suppl.  1119; 
.Wood  V.  Hubbard,  29  N.  Y.  App.  Div.  166, 
51  N.  Y.  Suppl.  526;  Miller  v.  Miller,  22 
Misc.  (N.  Y.)  582,  49  N.  Y.  SuppL  407; 
Homer  v.  Meyers,  4  Ohio  S.  &  C.  PI.  Dec. 
404,  1  Ohio  N.  P.  314;  Caldwell  x,.  Snyder, 
178  Pa.  St.  420,  35  Atl.  996,  35  L.  R.  A.  198; 
Stark's  Estate,  9  Kulp  (Pa.)  525;  Reid  v. 
Clendenning,  29  Pittsb.  Leg.  J.  N.  S.  (Pa.) 
396;  Green  v.  Davidson,  4  Baxt.  (Tenn.)  488. 
If  the  direction  is  that  the  property  be  sold 
and  the  proceeds  above  a  designated  sum 
paid  to  specified  persons,  they  cannot  have 
partition  until  all  prior  charges  are  paid, 
for,  until  such  payment,  it  cannot  be  known 
what  interest,  if  any,  they  have.  Dodd's  Es- 
tate, 13  Montg.  Co.  Rep.  (Pa.)  78.  If  the 
time  within  which  the  power  of  sale  can  be 
exercised  expires,  the  obstacle  to  partition 
terminates.  Walsh  v.  Dunn,  (N.  J.  Ch.  1900) 
46  Atl.  592.  But  for  cases  apparently  not 
altogether  reconcilable  with  the  rule  that 
the  direction  to  sell  in  a  will,  and  other  di- 
rections apparently  inconsistent  with  the 
sale  or  division  of  the  property,  constitute 
an  insuperable  obstacle  to  its  partition  see 
Hunter  v.  Stoneburner,  92  111.  75 ;  Alpena 
Lumber  Co.  v.  Fletcher,  48  Mich.  555,_  12 
W.  W.  849;  Palmer  v.  Marshall,  81  Hun 
(N.  Y.)  15,  30  N.  Y.  Suppl.  567;  Underbill 
V.  Underbill,  4  N.  Y.  St.  858;  Rawle's  Ap- 
peal, 119  Pa.  St.  100,  12  Atl.  809;  Brown- 
field's  Estate,  30  Pa.  Co.  Ct.  40;  Hiscott  ». 
Berringer,  4  Grant  Ch.  (U.  C.)  296. 

54.  See  cases  cited  infra,  this  note. 

Express  and  implied  prohibitions  of  parti- 
tion.—  If  a  testator  by  his  will  gives  prop- 
erty to  his  wife  for  her  use  and  to  receive 
the  rents  and  profits  during  life  or  widow- 
hood, and  after  her  decease  to  be  divided 
among  his  children,  no  trust  is  created,  but 
a  valid  condition  against  partition  prior  to 
the  extinguishment  of  her  estate  is  imposed. 
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of  the  property  is  postponed  to  some  future  date,  or,  where,  although  there  is  no 
exproHs  direction  for  siicli  poHtpotictiient,  the  objects  of  the  ti-iist  inu8t  be  made 
impossible  or  diflicidt  of  accoinplishment  by  a  partition,  siicli  partition,  if  applied 
for,  must  be  denied.^^  Wliere  the  trust  is  niei-ely  to  secure  the  payment  of  loans 
or  otlier  del)ts,  a  partition  is  not  subversive  of  it,  and  need  not  t>e  denied.'^'' 

3.  Homesteads.  Lands  occupied  as  a  lionfestead  may  well  be  regarded  as  sub- 
ject to  a  trust  imposed  by  law,  which  would  necessarily  be  defeated  by  their  par- 
tition. It  must  therefore  be  denied,  although  the  title  is  vested  in  two  or  more 
persons  as  cotenants,  as  long  as  they  or  any  of  them  remain  entitled  to  occupy  the 


"  Equity  will  not  award  partition  at  the  suit 
of  one  in  violation  of  his  own  agreement  or 
in  violation  of  a  condition  or  restriction  im- 
posed upon  the  estate  by  one  through  whom 
he  claims."  Dee  v.  Dee,  212  111.  338,  72 
N.  E.  429;  Brown  v.  Brown,  43  Ind.  474; 
Sharp  V.  Sharp,  148  Mich.  278,  111  N.  W. 
707;  Gulick  v.  Huntley,  144  Mo.  241,  46  S.  W. 
154;  Baldwin  v.  Humphrey,  44  N.  Y.  609; 
Seibel  v.  Rapp,  85  Va.  28,  6  S.  E.  478.  The 
right  to  partition  may  be  waived  by  implica- 
tion, as  where  one  purchases  an  undivided  in- 
terest in  realty  for  a  sum  to  be  repaid  within 
a  time  specified  from  the  rents  and  profits  and 
the  sale  of  iron  ore  therefrom.  Roberts  v. 
Wallace,  100  Minn.  359,  111  N.  W.  289,  117 
Am.  St.  Rep.  701.  General  provisions  author- 
izing property  to  be  partitioned  do  not  justify 
a  court  in  disregarding  a  provision  in  a  deed 
under  which  the  property  is  held  that  it  shall 
not  be  sold  until  the  youngest  grantee  arrives 
at  maturity  (Young  v.  Young,  49  S.  W.  1074, 
20  Ky.  L.  Rep.  1741),  nor  any  other  valid  pro- 
vision by  which  the  property  is  not  to  be  sold 
until  some  future  date,  although  the  pro- 
ceeds are  then  to  be  divided  among  testator's 
children  (Hill  v.  Jones^  65  Ala.  214;  Fischer 
v.  Butz,  224  111.  379,  79  N.  E.  659,  115  Am. 
St.  Rep.  160;  Cubbage  v.  Franklin,  62  Mo. 
364;  Serena  v.  Moore,  69  N.  J.  Eq.  687, 
60  Atl.  953;  Cahill  v.  Cahill,  62  N.  J. 
Eq.  157,  49  Atl.  809;  Outcalt  v.  Appleby, 
36  N.  J.  Eq.  73;  Blake  V.  Blake,  118  N.  C. 
575,  24  S.  E.  424;  In  re  Severn,  211  Pa. 
St.  65,  60  Atl.  492;  Owens  v.  Naughton, 
23  Pa.  Super.  Ct.  639;  Cole  v.  Creyon,  1 
Hill  Eq.  (S.  C.)  311,  26  Am.  Dec.  208; 
Wells  V.  Houston,  (Tex.  Civ.  App.  1900)  56 
S.  W.  233 ) .  The  principle  has  obtained 
statutory  expression  and  sanction  in  Mis- 
souri, by  a  declaration  of  Rev.  St.  (1899) 
§  4383,  providing  that  no  partition  of  lands 
can  be  had  contrary  to  the  terms  of  a  will 
thereof.  McQueen  v.  Lilly,  131  Mo.  9,  31 
S.  W.  1043;  Stevens  v.  LarwiR,  110  Mo.  App. 
140,  84  S.  W.  113.  This  statutory  rule  can- 
not be  avoided  on  the  ground  that  the  will 
was  executed  in  another  state  (Stevens  v. 
Larwill,  supra),  nor  on  the  suggestion  that 
partition  will  relieve  the  beneficiaries  against 
an  unfortunate  condition  not  foreseen  by  the 
testator  (Stevens  v.  De  la  Vaulx,  166  Mo. 
20,  05  S.  W.  1003).  But  a  provision  in  a 
devise  to  testator's  daughter  and  her  chil- 
dren that  the  property  is  to  be  kept  for  the 
sole  use  of  herself  and  children  free  from 
all  debts  and  control  of  her  husband  is  con- 
strued merely  as  excluding  his  interest  and 
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control  and  not  as  limiting  the  right  of 
partition.  Gordon  v.  McUiroy,  115  Ga.  768, 
42  8.  E.  08.  If  heirs,  contrary  to  the  terms 
of  a  will,  voluntarily  partition  the  projxtrty 
devised  to  them  thereby,  the  partition  is 
valid,  and  on  one  of  them  becoming  bankrupt, 
his  trustee  cannot  compel  a  new  partition. 
Rapier  v.  O'Donnell,  106  La.  98,  30  So.  256. 
We  doubt  not  that  the  delegation  by  a  testa- 
tor to  his  executors  of  the  power  to  make 
partition  may  operate  as  an  exelufsion  of 
the  power  of  the  court  and  prevent  his  heirs 
from  maintaining  an  independent  suit  for 
partition,  unless  the  executors  unreasonably 
and  capriciously  refuse  to  exercise  their 
power  (Fischer  v.  Butz,  224  111.  379,  79  N.  E. 
659,  115  Am.  St.  Rep.  160),  but  the  courts 
are  apparently  loath  to  construe  directions 
made  by  a  testator  respecting  the  division 
of  his  property  as  intended  to  be  exclusive 
(Marshall  v.  Rench,  3  Del.  Ch..  239;  Chouteau 
V.  Paul,  3  Mo.  260).  So  the  conferring  of  an 
irrevocable  power  of  sale  excludes  the  right 
to  partition.  Selden  v.  Vermilya,  2  Sandf. 
(N.  Y.)  568.  The  exclusion  of  the  right  to 
partition,  whether  contained  in  a  will  or  a 
conveyance,  may  be  implied  as  well  as  ex- 
press, and  is  implied  by  any  valid  direction 
for  the  use  or  disposition  of  the  property 
which  must  be  thwarted  if  a  partition  is 
permitted.  Springer  v.  Savage,  143  111.  301, 
32  N.  E.  520;  Kepley  v.  Overton,  74  Ind.  448; 
Outcalt  V.  Appleby,  36  N.  J.  Eq.  73;  Blake 
V.  Blake,  118  N.  C.  575,  24  S.  E.  424;  Dick- 
son V.  Dickson,  70  N.  C.  487 ;  Steinman  f. 
Steinman,  27  Ohio  Cir.  Ct.  460.  On  the 
other  hand,  if  the  direction  can  be  carried 
out,  notwithstanding  partition,  then  the 
former  does  not  prevent  the  latter.  Richard- 
son V.  Merrill,  21  Me.  47;  Whitney  v.  Ken- 
dall, 63  N.  H.  200;  Sawyer  v.  Sa\vyer,  61 
N.  H.  50. 

55.  Gerard  v.  Buckley,  137  Mass.  475; 
Underwood  v.  Curtis,  127  N.  Y.  523,  28  N".  e. 
585;  Morse  v.  Morse,  85  N.  Y.  53;  Peirson 
V.  Van  Bergen,  23  Misc.  (N.  Y.)  547,  52 
N.  Y.  Suppl.  890;  Striker  v.  Mott,  2  Paige 
(N.  Y.)  387,  22  Am.  Dec.  646;  Latshaw's 
Appeal,  122  Pa.  St.  142,  15  Atl.  676,  9  Am. 
St.  Rep.  76 ;  Biggs  v.  Peacock,  20  Ch.  D.  200, 

51  L.  J.  Ch.  555,  46  L.  T.  Rep.  N.  S.  582,  30 
Wkly.  Rep.  605  [affinned  in  22  Ch.  D.  284, 

52  L.  J.  Ch.  1,  47  L.  T.  Rep.  N.  S.  341,  31 
Wkly.  Rep.  148]  ;  Taylor  f.  Grange,  15  Ch. 
D.  165,  40  L.  J.  Ch.  794,  43  L.  T.  Rep.  N.  S. 
233,  28  Wkly.  Rep.  93. 

56.  Gardiner  v.  Cord,  145  Cal.  157,  78 
Pac.  544;  Fitch  v.  Miller,  200  111.  170,  05 
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property  as  a  homestead.^"  A  judgment  directing  a  partition  bj  sale  is  not,  how- 
ever, void,  and  the  purchaser,  all  parties  interested  being  before  tlie  court  and 
making  no  contest  except  as  to  the  distribution  of  the  proceeds  of  the  sale,  is  not 
entitled  to  have  it  set  aside.^^  The  statute  of  limitations  does  not  run  against  the 
right  of  children  to  partition  a  homestead  during  the  time  the  surviving  widow 
is  entitled  to  occupy  it,  nor  is  laches  imputable  to  them  for  not  seeking  partition 
within  such  time.^^  In  Illinois  a  statute  has  conferred  the  right  to  partition  a 
homestead  by  setting  off  a  parcel  to  each  of  the  cotenants  in  severalty,  but  it 
remains  subject  to  the  homestead  estate,^'^  and  a  sale  cannot  be  made  except  sub- 
ject to  such  estate  unless  consented  to  in  writing.®^  In  Texas,  by  statute,  the 
homestead  is  declared  not  subject  to  partition  among  the  heirs  of  the  decedent 
during  the  lifetime  of  the  widow,  or  so  long  as  she  may  elect  to  use  or  occupy  it, 
or  so  long  as  the  guardian  of  the  minor  children  may  be  permitted  to  use  and 
occupy  it  under  order  of  court.  Adult  children,  although  living  on  the  home- 
stead after  the  death  of  the  widow,  therefore,  cannot  prevent  its  partition.^^  It 
often  happens  that  the  persons  entitled  to  a  homestead  do  not  own  the  whole  of 
the  land,  as  where  it  exceeds  in  value  the  amount  which  they  can  hold  as  a  home- 
stead, or  their  interest  extends  to  a  moiety  only,  leaving  a  moiety  in  some  other 
person  and  not  subject  to  the  homestead  claim.  In  the  case  first  supposed,  a  pro- 
ceeding may,  in  some  of  the  states,  be  maintained  to  segregate  from  the  whole 
property  a  parcel  which  will  not  exceed  in  value  the  amount  the  claimants  are 
entitled  to  hold  as  a  homestead."^  In  the  other  supposed  case  there  can  be  no 
doubt  that  the  owner  of  a  moiety  of  real  property  may  compel  its  partition, 
although  a  homestead  right  or  estate  exists  in  the  other  moiety.®* 

4.  Property  Subject  to  Agreements  Not  to  Partition.  We  incline  to  the 
opinion  that  an  agreement  never  to  partition  lands  may  be  denied  effect  as 
unreasonable.''^  There  is  not,  however,  any  doubt  that  cotenants  may  agree  to 
postpone  partition,  or  to  hold  the  property  without  partition  for  some  reasonable 
purpose,  or  until  it  can  be  sold  to  advantage,  and  that  a  party  joining  in  such 
agreement  and  his  successors  in  interest  witla  notice  thereof  will  be  denied  parti- 
tion.^®    The  agreement  may  be  implied  as  well  as  express,  and  is  implied  when 


N.  E.  650;  Budde  v.  Rebenaek,  137  Mo.  179, 

38  S.  W.  910. 

57.  Alabama. —  Smally  v.  Chisenhall,  108 
Ala.  683,  18  So.  739. 

Arkansas. —  Hoback  v.  Hobaek,  33  Ark. 
399;  Trotter  v.  Trotter,  31  Ark.  145. 

Illinois.— Walker  v.  Walker,  195  111.  409, 
63  N.  E.  271. 

lotoa. — '  Shupe  v.  Bartlett,  106  Iowa  654, 
77  N.  W.  455;  Nicholas  v.  Purczell,  21  Iowa 
265,  89  Am.  Dec.  572. 

Kansas.— 'Rovfe  v.  Rowe,  (1900)  60  Pac. 
1049;  Hafer  v.  Hafer,  33  Kan.  449,  6  Pac. 
537. 

Missouri. —  Simpson  v.  Scroggins,  182  Mo. 
560,  81  S.  W.  1129. 

South  Dakota. —  Wells  v.  Sweeney,  16  S.  D. 
489,  94  N.  W.  394,  102  Am.  St.  Rep.  713. 

Tennessee. —  White  v.  Sharpe,  98  Tenn.  33, 

39  S.  W.  1051;  Simpson  v.  Poe,  1  Lea  701. 
Texas. —  McAnulty  v.  Ellison,   (Civ.  App. 

1903)  71  S.  W.  670. 

Vermont. —  Keyes  v.  Hill,  30  Vt.  759. 

Wisconsin. —  Ullrich  v.  Ullrich,  123  Wis. 
176,  101  N.  W.  376;  Voelz  v.  Voelz,  88  Wis. 
461,  60  N.  W.  707. 

But  in  a  few  of  the  states  the  homestead 
right  is  a  mere  exemption  from  forced  sale 
for  the  payment  of  debts,  and  the  property 
is  subject  to  partition.    Robinson  v.  Baker, 


47  Mich.  619,  11  N.  W.  410;  Saunders  o. 
Strobel,  64  S.  C.  489,  42  S.  E.  429;  Ex  p. 
Worley,  54  S.  C.  208,  32  S.  E.  307,  71  Am. 
St.  Rep.  783. 

The  homestead  of  a  decedent  may  be  par- 
titioned in  Iowa.  Hild  v.  Hild,  129  Iowa 
649,  106  N.  W.  159,  113  Am.  St.  Rep.  500. 

58.  Bishop  V.  Pettingill,  115  Wis.  1G2,  91 
K  W.  118,  653. 

59.  McAnulty  v.  Ellison,  (Tex.  Civ.  App. 
1903)  71  S.  W.  670. 

60.  Kloss  r.  Wylezalek,  207  111.  328,  69 
N.  E.  863,  99  Am.  St.  Rep.  220;  Turnage 
V.  Craig,  203  111.  167,  67  N.  E.  762. 

61.  Joest  V.  Adel,  209  111.  432,  70  N.  E. 
638. 

62.  White  v.  Small,  22  Tex.  Civ.  App.  318, 
54  S.  W.  915. 

63.  Wilson  v.  Illinois  Trust,  etc..  Bank, 
166  111.  9,  46  N.  E.  740;  Becker  v.  McLinn, 
107  Mo.  277,  17  S.  W.  819. 

64.  Ferguson  v.  Reed,  45  Tex.  574;  King 
V.  Summerville,  (Tex.  Civ.  App.  1904)  80 
S.  W.  1050  [affirmed  in  98  Tex.  332,  83  S.  W. 
680]. 

65.  Mitchell  v.  Starbuck,  10  Mass.  5; 
Haeussler  v.  Missouri  Iron  Co.,  110  Mo.  188, 
19  S.  W.  75,  33  Am.  St.  Rep.  431,  16  L.  R.  A. 
220. 

66.  Illinois. —  Martin  v.  Martin,   170  111. 
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the  pin-pose  for  wliicli  tlie  property  was  acquired  mu8t  be  defeated  by  its  par- 
titioM."''  Tlio  agreemeMt  iruiy  be  canceled  by  tbe  parties  tbereto/"*  and  ceases 
to  be  operative  when  the  piii'poses  for  which  it  was  made  beconje  irnpossil^le 
of  accomplishment.''''  An  agreement  not  to  partition  is  not  presumed  from 
the  fact  tliat  proceedings  in  partition  were  once  instituted,  but  did  not  result  in 
partition.™ 

E.  Who  May  Maintain  Suits  Fop  Partition  —  l.  The  General  Rule  Includes 
CoTENANTS  OF  EVERY  CLASS.  Subject  to  the  limitations  already  stated  respecting 
the  estates  ■wJiich  may  be  partitioned,  suits  therefor  may  be  maintained  by 
cotenants  of  every  class,  to  wit :  by  coparceners,  tenants  in  common  and  joint 
tenants,''^  but  not  by  tenants  Ijy  tbe  entireties,  nor  Ijy  a  husband  or  wife  as  to 
their  community  property,  for  with  respect  to  pi'operty  of  either  of  the  two 
tenancies  last  designated,  although  two  persons  may  have  equal  interests  in  it, 
it  is  by  fiction  of  law  held  in  severalty,  and  furthermore  the  tenancy  must  continue 
unchanged  until  the  marital  relation  terminates.'''^  The  fact  of  the  cotenancy  is 
essential ;  the  mode  of  its  creation,  immaterial.''^    The  complainant's  title  may  be 


639,  48  N.  E.  924,  G2  Am.  St.  Rep.  411;  Hill 
V.  Eeno,  112  111.  154,  54  Am.  Rep.  222. 

Michigati. —  Eberts  v.  Fisher,  54  Mich.  294, 
20  N.  W.  80;  Aveiy  v.  Payne,  12  Mich. 
540. 

Minnesota. — Roberts  v.  Wallace,  100  Mimi. 
359,  111  N.  W.  289,  117  Am.  St.  Rep.  701. 

Neio  Hampshire. — Hunt  v.  Wright,  47  N.  H. 
390,  93  Am.  Dee.  451. 

New  Jersey. —  Yglesias  v.  Dewey,  60  N.  J. 
Eq.  62,  47  Atl.  59. 

Neiv  York. —  Brown  v.  Coddington,  72  Hun 
147,  25  N.  Y.  Suppl.  649. 

Ohio.—  Jacob  v.  Fisher,  7  Ohio  S.  &  C.  PI. 
Dec.  423,  5  Ohio  N.  P.  419. 

Pennsylvania. —  Coleman  v.  Coleman,  19 
Pa.  St.  100,  57  Am.  Dec.  641;  Breneman's 
Estate,  1  Lane.  L.  Rev.  53. 

England. —  Peek  v.  Cardwell,  2  Beav.  137, 
17  Eng.  Ch.  137,  48  Eng.  Reprint  1131. 

67.  Eberts  v.  Fisher,  54  Mich.  294,  20 
N.  W.  80;  Baldwin  v.  Humphrey,  44  N.  Y. 
609;  Latshaw's  Appeal,  122  Pa.  St.  142,  15 
Atl.  676,  9  Am.  St.  Rep.  76;  Brown  i;. 
Lutheran  Church,  23  Pa.  St.  495;  Swoyer  v. 
Schaeffer,  2  Pa.  Dist.  749,  13  Pa.  Co.  Ct. 
346 ;  Cannon  v.  Lomax,  29  S.  C.  369,  7  S.  E. 
529,  13  Am.  St.  Rep.  739,  1  L.  R.  A.  637. 

68.  Mylin  v.  King,  139  Ala.  319,  35  So. 
998. 

69.  Bissell  v.  Peirce,  184  111.  60,  56  N.  E. 
374. 

70.  Miller  v.  Lanning,  211  111.  620,  71 
N.  E.  1115. 

71.  See  supra,  III,  C,  4,  b;  Lester  v.  Kirt- 
ley,  83  Ark.  554,  104  S.  W.  213;  Noecker  v. 
Wallingford,  133  Iowa  605,  111  N.  W.  37; 
Kinkead  v.  Maxwell,  75  Kan.  50,  88  Pac.  523 ; 
Beenel's  Succession,  117  La.  744,  42  So.  206; 
Haven  v.  Haven,  181  Mass.  573,  64  N.  E. 
410;  Obecny  v.  Goetz,  116  N.  Y.  App.  Div. 
807,  102  N.  Y.  Suppl.  232;  Eisner  v.  Curiel, 
20  Misc.  (N.  Y.)  24.5,  45  N.  Y.  Suppl.  1010; 
Updike  V.  Adams,  22  R.  I.  432,  48  Atl.  384; 
Le  Sage  v.  Le  Sage,  52  W.  Va.  323,  43  S  E. 
137  ;  )5radshaw  ?;.  Fane,  3  Drew.  534,  2  .Tur. 
N.  S.  247,  25  L.  J.  Ch.  413,  4  Wkly.  Rep.  422, 
61  Eng.  Reprint  1006 

72.  See  supra,  Tll,  C,  4,  c,  d. 
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73.  Alabama. —  Trawiek  v.  Davis,  85  Ala. 
342,  5  So.  83. 

(Jeorgia. — Gordon  v.  McLerov,  115  Ga.  768, 
42  S.  E.  68 ;  Duncan  v.  Pope,  4^7  Ga.  445. 

Kansas. —  Sample  v.  Sample,  34  Kan.  73,  8 
Pac.  248. 

Louisiana. —  Ingrem  v.  Ingrem,  3  Mart. 
N.  S.  369. 

Maine. —  Longley  v.  Longley,  92  Me.  395, 
42  Atl.  798. 

Marijland. —  Shipley  v.  Jacob  Tome  Inst., 
99  Md.  520,  58  Atl.  200. 

Minnesota. — Keith  v.  Mellenthin,  92  Minn. 
527,  100  N.  W.  366,  104  Am.  St.  Rep. 
679. 

Missouri. —  Doerner  v.  Doerner,  IGl  Mo. 
399,  61  S.  W.  801. 

iYew;  Jersey. —  White  v.  Smith,  (Ch.  1905) 
60  Atl.  399;  Shipman  v.  Shipman,  65  X.  J. 
Eq.  556,  56  Atl.  694. 

New  York. —  Selden  v.  Vermilya,  3  X.  Y. 
525. 

Ohio.—  Weiland  v.  Muntz,  25  Ohio  Cir.  Ct. 
185. 

Pennsylvania. —  Palethorp  v.  Palethorp,  8 
Pa.  Dist.  135,  22  Pa.  Co.  Ct.  622. 

South  Carolina. —  Charleston,  etc.,  R.  Co. 
V.  Leech,  33  S.  C.  175,  11  S.  E.  631,  26  Am. 
St.  Rep.  667. 

England. —  O'Sullivan  v.  McSweeny,  2  C.  & 
L.  486,  1  Drury  213. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  83 
et  seq. 

Thus  plaintiff  may  be  a  woman  who  has 
acquired  her  moiety  from  lier  husband  by 
descent  (Longley  v.  Longley,  92  Me.  395,  42 
Atl.  798)  ;  or  by  a  decree  of  divorce  (Keith 
V.  Mellenthin,  92  Minn.  527,  100  N.  W.  366, 
104  Am.  St.  Rep.  679)  ;  or  a  man  whose  title 
rests  on  a  decree  for  specific  performance 
(White  V.  Smith,  (N.  J.  Ch.  1905)  60  Atl. 
399)  ;  or  on  a  statute  changing  an  estate  tail 
to  an  estate  in  fee  (Palethorp  v.  Palethorp, 
8  Pa.  Dist.  135,  22  Pa.  Co.  Ct.  622)  ;  or 
giving  an  after-born  child  not  provided  for 
in  a  will  the  same  share  of  an  estate  as  if 
the  testator  had  died  intestate  (Weiland  v. 
Muntz,  25  Ohio  Cir.  Ct.  185)  ;  or  on  a  mort- 
gage executed  by  a  tenant  for  life  and  a 
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founded  on  disseizin  or  a  purchase  at  a  tax-sale,'^  or  he  may  be  a  grantee  of  one 
of  the  original  cotenants."^ 

2.  Preliminary  Demands  and  Other  Acts.  The  right  to  partition  is  absolute, 
and  dependent  on  the  part  of  plaintifE  only  on  his  being  a  cotenant  entitled  to 
possession  as  such  of  the  land  sued  for.  Under  an  early  Kentucky  statute,  a 
request  that  the  other  cotenants  make  partition  and  its  refusal  were  conditions 
precedent  to  the  right  to  sue  for  partition.'^^  Certainly,  in  the  absence  of  a  statute 
requiring  it,  neither  such  demand  or  refusal  is  necessary."  If  plaintiff  is  in  sole 
possession,  he  need  not  surrender  it  nor  submit  to  an  ouster.'''^  If  the  other  coten- 
ants have  liens  against  the  common  property  or  his  moiety,  he  need  not  first  dis- 
charge tliem,'^  nor  await  the  termination  of  a  pending  suit  for  an  accounting 
between  the  cotenants.^"  What  is  here  said  does  not  apply  to  acts  necessary  to 
create  or  complete  plaintiffi's  title  as  a  cotenant.^' 


reversioner,  the  foreclosure  of  which  has 
vested  plaintiif  with  an  estate  in  fee  (Toledo 
Loan  Co.  v.  Larkin,  25  Ohio  Cir.  Ct.  209). 

74.  A  cotenant  by  disseizin  or  tax  title 
niav  of  course  compel  partition.  Ross  v. 
Cobb,  48  111.  Ill;  Jockheck  v.  Davies,  45 
Kan.  630,  26  Pac.  36;  Saco  Water  Power  Co. 
V.  Goldthwaite,  35  Me.  456. 

75.  See  cases  cited  infra,  this  note. 

A  grantee  of  a  cotenant. —  A  cotenant  con- 
veying his  whole  moiety  terminates  his  right 
to  compel  partition  (King  v.  Howard,  27  Mo. 
21),  and  such  right  vests  in  his  grantee 
(Hill  V.  Jones,  65  Ala.  214;  Tindal  v.  Drake, 
51  Ala.  574;  Hamby  Mountain  Gold  Mines 
V.  Calhoun  Land,  etc.,  Co.,  83  Ga.  311,  & 
S.  E.  831;  Rawle's  Appeal,  119  Pa.  St.  100, 
12  Atl.  809;  Stewart's' Appeal,  56  Pa.  St. 
241;  In  re  Pagan,  7  Watts  (Pa.)  438;  Lock- 
hart  V.  Power,  2  Watts  (Pa.)  371;  CoUamer 
V.  Hutehins,  27  Vt.  733).  This  was  not  true 
at  the  common  law  as  to  coparceners.  Parti- 
tion could  be  compelled  against,  but  not 
by,  the  grantee  of  a  coparcener.  AUnatt 
Partition,  54,  55;  Coke  Litt.  1746,  175a.  If, 
however,  a  parcener  or  her  husband  pur- 
chased the  moiety  of  another  parcener,  par- 
tition could  be  enforced  against  the  remain- 
ing parceners.  Call  v.  Barker,  12  Me.  320; 
Colton  V.  Smith,  11  Pick.  (Mass.)  311,  22 
Am.  Dec.  375;  Wotten  v.  Copeland,  7  Johns. 
Ch.  (N.  Y.)  140. 

An  assignee  for  the  benefit  of  creditors,  if 
his  title  is  absolute  and  gives  him  a  present 
right  of  possession,  is  entitled  to  partition 
if  his  assignor  would  be  but  for  the  assign- 
ment. Van  Arsdale  f.  Drake,  2  Barb.  (N.  Y.) 
599 ;  Hortsman  v.  Ritter,  9  Ohio  S.  &  C.  PI. 
Dec.  413,  6  Ohio  N.  P.  470. 

A  purchaser  at  an  execution  or  judicial  sale 
of  the  moiety  of  a  cotenant  must,  as  soon 
as  he  acquires  his  deed  if  his  title  is  in- 
defeasible, be  entitled  to  partition.  In  some 
of  the  states  such  purchaser  acquires  a  pres- 
ent right  of  possession  and  perhaps  the  legal 
title  subject  to  its  being  divested  on  a  re- 
demption made  by  the  judgment  debtor. 
Probably  during  the  time  his  title  and  right 
of  possession  are  subject  to  being  destroyed 
by  such  redemption,  the  purchaser  cannot 
sustain  partition.  Newton  Bank  v.  Hull,  10 
Allen  (Mass.)  144;  Phelps  v.  Palmer,  15 
Gray  (Mass.)  499,  77  Am.  Dec.  378. 


A  grantee  of  a  specific  parcel. —  A  convey- 
ance by  a  cotenant  of  a  specific  part  of  the 
common  property  vests  in  the  grantee  the 
moiety  of  his  grantor  in  the  property  con- 
veyed, and  entitles  the  grantee  to  such  prop- 
erty should  it  be  sat  ofi'  to  him  or  his  grantor 
on  partition.  But  may  the  grantee  himself 
maintain  a  suit  for  partition?  As  against 
the  cotenants  of  the  grantor,  the  grantee  can- 
not compel  them  to  submit  to  a  partition 
including  only  the  parcel  in  which  the  gran- 
tee has  an  interest.  Sutter  v.  San  Fran- 
cisco, 36  Cal.  112;  Markoe  v.  Wakeman,  107 
111.  251;  Duncan  v,.  Sylvester,  16  Me.  383. 
If  the  decision  in  Mee  v.  Benedict,  98  Mich. 
260,  57  N.  W.  175,  39  Am.  St.  Rep.  543,  22 
L.  R.  A.  641,  is  maintainable,  and  we  are  not 
inclined  to  assail  it,  although  made  by  a 
divided  court,  it  would  appear  that  such 
grantee  may  in  equity  proceed  against  all 
the  cotenants  and  compel  them  to  make  par- 
tition of  all  the  realty  subject  to  the  co- 
tenancy, and  in  which^  if  otherwise  equitable, 
the  share  of  his  grantor  may  be  so  assigned 
as  to  make  good  the  conveyance  executed  by 
him. 

76.  Railey  v.  Railey,  5  B.  Mon.  (Ky.)  110. 

77.  Willard  v.  Willard,  6  Mackey  (D.  C.) 
559 ;  McCracken  v.  Kuhn,  73  Ind.  149 ;  Lake 
V.  Jarrett,  12  Ind.  395;  Penny  v.  Weston,  4 
Rob.  (La.)  165. 

78.  Sherer  v.  Garrison,  111  Ala.  228,  19 
So.  988. 

79.  Schissel  v.  Dickson,  129  Ind.  139,  28 
N.  E.  540;  Wettlaufer  v.  Ames,  133  Mich. 
201,  94  N.  w.  950,  103  Am.  St.  Rep.  449. 

80.  Pomeroy  v.  Pomeroy,  55  N.  J.  Eq.  568, 
37  Atl.  754. 

81.  Thus  the  right  to  enter  for  condition 
broken,  although  it  relates  to  a  moiety  only 
of  the  property,  is  not  equivalent  to  a  title  as 
cotenant  and  will  not  support  a  suit  for  par- 
tition. Robbins  v.  Gleason,  47  Me.  259; 
Whitten  f.  Whitten,  36  N.  H.  326;  Bouvier 
V.  Baltimore,  etc.,  R.  Co.,  67  N.  J.  L.  281,  51 
Atl.  781,  60  L.  R.  A.  750;  O'Dougherty  v. 
Aldrich,  5  Den.  (N.  Y.)  385. 

The  right  to  redeem  when  the  title  is 
vested  in  another  who  is  entitled  to  posses- 
sion tmtil  the  redemption  is  made  has  been 
held  not  to  sustain  a  suit  for  partition 
(Kissel  V.  Eaton,  64  Ind.  248;  Reed  r.  Reed, 
122  Mich.  77,  80  N.  W.  996,  80  Am.  St.  Rep. 
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8.  Only  Cotenants  Entitled  to  Possession.  Wc  liavc  uli-oady  shown  that, 
except  wlieii  iiiiUiorized  l>y  Hbituto,  cKtalcs  not  in  posHCHHiofi  arc  not  Biiljjoct  to  j)ar- 
titioii.**^  Therefore  plaiiitift'  inimt  hIiow  lliat  lie  is  a  tenant  in  coinujon  of  an  CBtatc 
in  possession. It  is  fatal  to  liis  suit  that  liis  interest  is  monetary  merely,  entitling 
liim  on  the  sale  of  the  ])roperty  to  share  in  its  ]>roceeds,'*^  or  that  the  conveyance 
to  liiin  reserved  the  right  of  his  grantor  to  remain  in  possession  during  life/'''  Jf 
plaintiffs  estate  is  that  of  a  trustee,  he  may  maintain  his  suit  if  the  tnist  gives 
him  a  riglit  of  possession.**" 

4.  Laches  and  the  Statute  of  Limitations  as  Affecting  the  Right.  Adverse 
possession  maintained  by  one  cotenant  against  the  other  may  create  title  by 
prescri])tion  in  favor  of  the  former  and  thus  end  the  right  of  the  latter  to  parti- 
tion;" but  until  such  prescriptive  title  is  created,  neither  laches  nor  the  statute 


541),  and  certainly  will  not  if  the  riglit  to 
redeem  is  barred  by  laches  (Fitch  v.  Miller, 
200  111.  170,  05  N.  E.  050). 

Vendor's  suit  against  vendee. —  If  one  co- 
tenant  agrees  to  sell  his  moiety  to  the  other 
and  receives  notes  for  the  purchase-price,  he 
must  tender  a  deed  and  demand  payment  of 
the  notes,  and,  if  payment  is  refused,  must 
cancel  the  notes  before  he  can  maintain  a 
suit  for  partition.  In  other  words,  must  do 
equity  before  he  can  obtain  relief  in  equity. 
King  V.  Cooper,  134  111.  183,  24  N.  E.  768. 

82.  See  sw-pra,  III,  C,  5.  But  if  plaintiff 
has  an  estate  in  possession  it  is  no  longer 
necessary,  in  most  of  the  states,  that  he  be  in 
actual  possession,  nor  fatal  to  his  suit  that  he 
is  disseized.  Wallace  v.  McEchron,  176  N.  Y. 
424,  68  N.  E.  663;  Weston  v.  Stoddard,  137 
N.  Y.  119,  33  N.  E.  62,  33  Am.  St.  Rep.  697, 
20  L.  E.  A.  624;  Leidenthal  Leidenthal, 
121  N.  Y.  App.  Div.  269,  105  N.  Y.  Suppl. 
807.    And  see  infra.  III,  E,  5. 

83.  Illinois. —  Goodrich  v.  Goodrich,  219  111. 
426,  76  N.  E.  575;  McConnell  v.  Pierce,  210 
111.  627,  71  N.  E.  622. 

Indiana. —  Fry  v.  Hare,  166  Ind.  415,  77 
N.  E.  803;  Schorl  v.  Stephens,  62  Ind.  441. 

Neio  Hampshire. —  Whitten  v.  Whitten,  30 
N.  H.  326. 

New  York. —  Sullivan  v.  Sullivan,  66  N.  Y. 
37;  Side  v.  Brenneman,  7  N.  Y.  App.  Div. 
273,  40  N.  Y.  Suppl.  3 ;  Brownell  v.  Brownell, 
19  Wend.  367  ;  Striker  v.  Mott,  2  Paige  387, 
22  Am.  Dec.  646. 

North  Carolina. —  Hoyle  v.  Huson,  12  N.  C. 
348. 

Pennsylvania. —  Keim's  Estate,  10  Pa.  Dist. 
252;  Sylvius'  Estate,  18  Lane.  L.  Eev.  92. 

Houth  CaroUiia. —  Barnes  r.  Rodgers,  54 
S.  C.  115,  31  S.  E.  885. 

84.  Horsfisld  r.  Black,  40  N.  Y.  App.  Div. 
264,  57  N.  Y.  Suppl.  1006 ;  Harris  v.  Larkins, 
22  Hun  (N.  Y.)  488;  Johnson  v.  Kite,  9  Pa. 
Dist.  584;  Ruffell's  Estate,  11  Phila.  (Pa.) 
46;  Barton  ;:.  Cannon.  7  Ba.vt.  (Tenn.)  398. 

85.  Nichols  v.  Nichols,  28  Vt.  228,  67  Am. 
Dec.  699. 

86.  Sis  V.  Boarman,  11  App.  Gas.  (D.  C.) 
116;  Noecker  );.  No?cker,  6()  Kan.  347,  71 
Pile.  815;  Gallic  v.  Eagle,  65  Barb.  (N.  Y.) 
583,  1  Thomps.  &  G.  124. 

Lessor  cotenants  having  a  right  both  in 
the  reversion  and  in  the  rents  reserved  by  the 
lease  are  usually  regarded  as  cotenants  in 
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possession  and  as  entitled  to  compel  parti- 
tion (Cook  V.  Webb,  19  Minn.  167;  Oliver  v. 
Lansing,  50  Nebr.  828,  70  N.  W.  369;  Wood- 
worth  V.  Campbell,  5  Paige  (X.  Y.j  518;  and 
supra,  III,  C,  5 )  ;  some  doubt  having,  how- 
ever, bean  entertained  in  the  case  of  one 
cotenant  who  has  leased  his  moiety  to  an- 
other. Hunt  f.  Hazelton,  5  N  H.  216,  20 
Am.  Dec.  575,  maintaining  that  he  can,  and 
Hunnewell  v.  Taylor,  0  Cush.  (Mass.)  472, 
that  he  cannot  sue  for  partition  during  the 
continuance  of  the  lease. 

Eight  to  possession  acquired  pendente  lite. 
- — ■  To  the  maintenance  of  his  action  it  is  in- 
dispensable that  plaintiff's  cause  be  perfect 
when  he  begins  his  suit.  If  a  reversioner 
files  his  bill  and  subsequently  becomes  the 
owner  of  the  estate  in  jjossession,  or  if  by 
any  means  a  plaintiff  not  entitled  to  posses- 
sion when  he  commences  his  action  acquires 
the  right  to  possession  during  its  pendency, 
or  if,  having  a  defeasible  estate,  it  becomes 
indefeasible  before  the  hearing,  in  all  these 
cases  he  must  fail  and  seek  his  remedy  by  a 
new  action.  Bannon  v.  Comegj's,  69  Md.  411, 
16  Atl.  129;  Phelps  v.  Palmer,  15  Gray 
(Mass.)  499,  77  Am.  Dec.  378;  Hunnewell  -v. 
Taylor,  6  Cush.  (Mass.)  472;  Evans  v.  Bag- 
shaw,  L.  E.  5  Ch.  340,  39  L.  J.  Ch.  145,  18 
Wkly.  Rep.  057 ;  Atty.-Gen.  v.  Avon,  9  Jur. 
N.  S.  1117,  2  New  Eep.  564,  11  Wkly.  Rep. 
1050.  In  Vermont  it  is  sufficient  that  plain- 
tiff's title  becomes  perfect  and  indefeasible 
before  process  is  served  (Hawley  v.  Soper,  18 
Vt.  320),  and  in  South  Carolina  where  the 
bill  was  prematurely  filed  the  rights  of  the 
parties  were  declared  with  leave  to  them  to 
apply  for  partition  at  a  subsequent  date 
(Cole  V.  Creyon,  1  Hill  Eq.  (S.  C.)  311,  26 
Am.  Dec.  208). 

87.  See  note  to  Joyce  v.  Dyer,  109  Am.  St. 
Eep.  609;  and  the  following  cases: 

/ZZinois.— Fitch  v.  Miller,  200  111.  170.  65 
N.  E.  650;  Kotz  V.  Belz,  178  111.  434,  53  N.  E. 
307;  Johnson  v.  Filson,  118  111.  219,  8  N.  E. 
318. 

Indiana. —  Waymire  v.  Waymire,  144  Ind. 
329,  43  N.  E.  267. 

Louisiana. —  Ehodes  Cooper,  118  La.  299, 
42  So.  943;  Ehodes  r.  Cooper,  113  La.  600,  37 
So.  527;  Watson  r.  Bin-bor,  105  La.  456,  29 
So.  949;  Rankin  r.  Bell,  2  La.  Ann.  486. 

Maine. —  Richardson  r.  Watts,  94  Me.  476, 
48  Atl.  180;  Mitchell  v.  Persons  Unknown,  59 
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of  limitations  will  prevent  the  maintenance  of  proceedings  to  compel  partition.^^ 
"When,  as  authorized  by  tlie  laws  of  California,  an  action  of  jjartition  is  brought 
for  the  beneiit  of  all  persons  interested  in  the  estate,  all  are  actors  from  its 
commencement,  and  limitations  do  not  run  as  to  any  of  them  thereafter.^^ 

5.  COTENANTS  ENTITLED  TO  POSSESSION  BUT  IN  FACT  DISSEIZED  —  a.  Of  Real  PPOp- 

epty.  It  was  never  indispensable  that  plaintifE  should  be  in  the  actual  occupation 
of  the  property  at  the  commencement  of  his  suit  or  action.  In  contemplation  of 
law,  tlie  possession  of  one  cotenant  is  the  possession  of  all,  unless  in  fact  held 
adversely,  and  if  no  one  was  in  possession  it  was  constructively  imputed  to  those 
holding  the  legal  title.  Therefore  it  was  never  any  answer  to  a  demand  for  par- 
tition that  the  property  Avas  not  in  fact  occupied  by  any  person,  or  was  occupied 
by  a  third  person,  or  exclusively  by  defendants,  neither  having  been  guilty  of  an 
actual  or  constructive  ouster  of  plaintiff.^"    But  neither  an  action  at  law  nor  a  suit 


Me.  448 ;  Braekett  v.  Persons  Unknown,  53 
Me.  228. 

Massachusetts. —  Rickard  v.  Rickard,  13 
Pick.  251. 

Mississippi. — -Thames  V.  Mangum,  87  Miss. 
575,  40  So.  327. 

New  York. —  Clapp  v.  Broniagliam,  9  Cow. 
530. 

North  Carolina. —  Thomas  v.  Garvan,  15 
N.  C.  223,  25  Am.  Dec.  708. 

Virginia. — ■  Strauglian  v.  Wright,  4  Rand. 
493. 

88.  Alabama. —  Jellerson  v.  Pettus,  132 
Ala.  671,  32  So.  663. 

California. — Adams  v.  Hopkins,  144  Cal. 
19,  77  Pae.  712. 

Illinois. —  Brumback  v.  Brumbaek,  198  111. 
66,  64  N.  E.  741. 

Indiana. —  Peden  v.  Gavins,  134  Ind.  494, 
34  N.  E.  7,  39  Am.  St.  Rep.  276;  Bowen  v. 
Swander,  121  Ind.  164,  22  N.  E.  725;  English 
V.  Powell,  119  Ind.  93,  21  N.  E.  458;  Jenkins 
V.  Dalton,  27  Ind.  78. 

Iowa.— Stern  v.  Selleek,  (1907)  111  N.  W. 
451;  Zunkel  v.  Colson,  109  Iowa  695,  81 
N.  W.  175. 

Kansas. —  Hamilton  v.  Redden,  44  Kan. 
193,  24  Pac.  76. 

Maryland. —  Lloyd  v.  Gordon,  2  Harr.  &  M. 
254. 

Mississippi. — ^Millsaps  v.  Shotwell,  76  Miss. 
923,  25  So.  359. 

New  Torfc.— Collins  v.  Collins,  131  N.  Y. 
648,  30  N.  E.  863;  Dresser  v.  Travis,  39 
Misc.  358,  79  N.  Y.  Suppl.  924  [affirmed  in 
87  N.  Y.  App.  Div.  632,  84  N.  Y.  Suppl. 
1124]. 

Pennsyhiania. — ^Msrklein  v.  Trapnell,  34 
Pa.  St.  42,  75  Am.  Dec.  634. 

Texas. —  Hanrick  v.  Gnrley,  93  Tex.  458, 
54  S.  W.  347,  55  S.  W.  119,  56  S.  W.  330. 

West  Virginia. —  Cecil  v.  Clark,  44  W.  Va. 
659,  30  S.  E.  216. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  111 
et  seq. 

There  are,  we  must  admit,  some  recent  de- 
cisions that  seem  not  in  harmony  with  our 
text,  and  to  maintain  that  a  suit  in  partition 
may  be  defeated  by  the  plaintiff's  laches. 
Lester  v.  Kirtley,  83  Ark.  554,  104  S.  W. 
213:  Warner  f.  "Hamill,  134  Iowa  279,  111 
N.  W.  939. 

The  statute  of  limitations,  of  course,  can 


neither  be  creating  title  by  prescription  nor 
operating  against  the  right  to  sue  for  parti- 
tion while  the  cotenant's  right  to  possess  tlie 
property  or  maintain  the  action  is  for  some 
reason  suspended,  as  where  by  its  devise  he 
was  required  to  become  a  temperate  and 
prudent  man,  and  so  remain  for  five  years. 
Millsaps  V.  Shotwell,  76  Miss.  923,  25  So. 
359. 

The  statute  applicable  is  that  relating  to 
suits  for  the  recovery  of  real  property ;  and 
where  complainant's  title  is  dependent  on  a 
patent,  the  statute  does  not  run  until  the 
patent  issues.  The  section  of  the  code  barring 
actions  "  for  relief  not  otherwise  provided 
for  "  after  the  lapse  of  four  years  does  not 
apply  to  suits  for  partition.  Adams  v.  Hop- 
kins, 144  Cal.  19,  77  Pae.  712. 

But  in  Illinois,  where  a  complainant 
claimed  to  be  a  cotenant  on  the  ground  that 
a  will  giving  the  land  to  defendant  was  ob- 
tained by  fraud  and  undue  influence,  it  was 
lield  that  the  statute  relating  to  bills  in 
chancery  to  contest  wills  controlled,  and  that 
the  application  for  partition  must  be  within 
tliree  years  after  the  probate  of  the  will. 
Keister  r.  Keister,  178  111.  103,  52  N.  E.  946. 

89.  Adams  v.  Hopkins,  (Cal.  1902)  69  Pac. 
228. 

90.  Arkansas. —  London  v.  Overby,  40  Ark. 
155;  Byers  v.  Danley,  27  Ark.  77. 

California. — ■  Noce  v.  Davsggio,  (1884)  4 
Pac.  495. 

Indiana. —  Godfrey  v.  Godfrey,  17  Ind.  6, 
79  Am.  Dec.  448 ;  Foust  v.  Moorman,  2  Ind. 
17. 

Kentucky.— Hughes  v.  Bent,  118  Ky.  609, 
81  S.  W.  931,  26  Ky.  L.  Rep.  453;  Ward  v. 
Edge,  100  Ky.  757,  39  S.  W.  440,  19  Ky.  L. 
Rep.  59;  Taibott  v.  Owen,  93  S.  W.  658,  29 
Ky.  L.  Rep.  550. 

Massachusetts. —  Wood  v.  Le  Baron,  8 
Cush.  471;  Fisher  v.  Dewerson,  3  Mete.  544; 
Liscomb  v.  Root,  8  Pick.  376. 

Michigan. —  Hoffman  v.  Beard,  22  Mich.  59. 

Missouri. —  O'Brien  v.  Ash,  169  Mo.  283, 
69  S.  W.  8;  Wommaek  v.  Whitmore,  58  Mo. 
448;  Lambert  v.  Blumenthal,  26  Mo.  471. 

Neio  Hampshire. —  Miller  v.  Dennett,  6 
N.  H.  109. 

New  York. —  Beebee  v.  Griffing,  14  N.  Y. 
235;  Bender  v.  Terwilliger,  48  N.  Y.  App. 
Div.  371,  63  N.  Y.  Suppl.  269  [affirmed  in 
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in  equity  for  partition  was  intended  as  a  sul)stitute  for  ejectment,  and  plaintiff,  in 

the  absence  of  some  statute  to  the  contrary,  must  fail  if  sliown  to  be  disseized, 
irrespective  of  whether  the  adverse  possession  is  that  of  another  cotenant,*'  or  of 
an  entire  stranger  to  the  cotenancy.'-"^  The  common-law  and  chancery  rule  upon 
this  subject  is  gradually  disappearing  under  the  influence  of  the  state  statutes  con- 
trolling the  suljject  and  the  code  system  connnitting  jurisdiction  of  actions  at  law 
and  suits  in  equity  to  the  same  court.  Hence,  in  many  of  the  states,  all  issues 
respecting  title  and  ])ossession  may  be  tried  and  determined  in  the  same  proceed- 
ing tor  partition,  and  therefore,  if  plaintiff  has  a  right  of  possession,  he  may  suc- 


166  N.  Y.  590,  59  N.  E.  1118];  Biglow  v. 
Biglow,  39  N.  Y.  App.  Div.  103,  5(5  N.  Y. 
Suppl.  794;  Howell  v.  Mills,  7  Laus.  193 
[affirmed  in  50  N.  Y.  220]. 

Pennsylvania. —  Bellas  v.  Graham,  3  Am. 
L.  J.  64. 

Vermont. —  Hawley  v.  Soper,  18  Vt.  320. 

Wisconsin. — -Morgan  v.  Mueller,  107  Wis. 
241,  83  N.  W.  313;  Morse  v.  Stockman,  65 
Wis.  36,  26  N.  W.  176. 

United  States. — Hainze  v.  Butte,  etc..  Con- 
sol.  Min.  Co.,  126  Fed.  1,  61  0.  C.  A.  63;  Lamb 
V.  Starr,  14  Fed.  Cas.  No.  8,021,  Deady 
350. 

See  38  Cent.  Dig.  tit.  "  Partition,"  §  63. 

One  may  be  estopped  to  resist  partition  on 
the  ground  that  he  is  in  adverse  possession  of 
property,  as  where  he  acquired  title  under  a 
will  purporting  to  give  him  title  to  the  whole 
property,  but  which,  because  of  statutory  pro- 
visions, vests  him  with  title  to  a  moiety 
only,  in  which  event  he  cannot  claim  any 
further  right  than  that  which  the  will  gave 
liim. 

91.  See  infra,  III,  L,  2;  and  the  following 
cases : 

Arkansas. —  Criscoe  v.  Hambrick,  47  Ark. 
235,  1  S.  W.  150;  London  v.  Overby,  40  Ark. 
155. 

Connecticut. —  Harrison  v.  International 
Silver  Co.,  78  Conn.  417,  62  Atl.  342;  Adam 
V.  Ames  Iron  Co.,  24  Conn.  230. 

Kansas. —  Denton  v.  Fyfe,  65  Kan.  1,  68 
Pae.  1074,  93  Am.  St.  Rep.  272. 

Vaiwe.— Pierce  v.  Rollins,  83  Me.  172,  22 
AtL  110. 

Missouri. —  Chamberlain  v.  Waples,  193 
Mo.  96,  91  S.  \N.  934;  Forder  v.  Davis.  38 
Mo.  107;  Rozier  i.  Johnson,  35  Mo.  326; 
Gravier  v.  Ivory,  34  Mo.  522. 

New  York. —  Van  Schuyver  v.  Mulford,  59 
N.  Y.  426;  Florence  v.  Hopkins,  46  N.  Y.  182; 
Howarth  v.  Howarth,  67  N".  Y.  App.  Div. 
354,  73  N.  Y.  Suppl.  785;  Burhans  v.  Bur- 
hans,  2  Barb.  Ch.  398. 

North  Carolina. —  Ramsay  v.  Bell,  38  N.  C. 
209,  42  Am.  Dec.  163;  Tliomas  v.  Garvan,  15 
N.  C.  223,  25  Am.  Dec.  708. 

Pennsylvania. — •  McMasters  v.  Carothers,  1 
Pa.  St.  324;  Wall's  Estate,  24  Pa.  Co.  Ct. 
560;  Carey  v.  Schaller,  10  Kulp  71. 

Soulh  Carolina. — Albergottie  v.  Chaplin.  10 
Ricli.  Eq.  428. 

Vermont. —  Brock  v.  Eastman,  28  Vt.  05S, 
67  Am.  Dec.  733. 

IJniied  States. —  Carlson  v.  Sullivan,  146 
Fed.  476,  77  C.  C.  A.  32;  Rich  v.  Bray,  37 
Fed.  273,  2  L.  R.  A.  225. 
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England. —  Moors  v.  Kempston,  18  Wkly. 
Rep.  803. 

Canada. —  Hopkins  v.  Hopkins,  9  Ont.  Pr. 
71. 

See  38  Cent.  Dig,  tit.  "Partition,"  §  64 
et  seq. 

But  in  Kansas  one  cotenant  dis.seized  by 
another  may  file  a  complaint  containing  two 
counts,  one  in  the  nature  of  ejectment,  and 
the  other  for  partition,  and  recover  judgment 
on  both  counts  and  for  both  classes  of  relief. 
Denton  r.  Fyfe,  65  Kan.  1,  68  Pae.  1074,  93 
Am.  St.  Rep.  272. 

92.  Arkansas. —  Landon  v.  Morris,  75  Ark. 
6,  86  S.  W.  072;  Eagle  v.  Franklin,  71 
Ark.  544,  75  S.  W.  1093;  Head  v.  Phillips, 
70  Ark.  432,  68  S.  W.  878;  Moore  v.  Gor- 
don, 44  Ark  334;  Byers  v.  Danley,  27  Ark. 
77. 

Florida. —  Camp  Phosphate  Co.  v.  Ander- 
son, 48  Fla.  226,  37  So.  722,  111  Am.  St.  Rep. 
77 ;  Mattair  v.  Payne,  15  Fla.  682. 

Kansas. —  Chandler  v.  Richardson,  65  Kan. 
152,  69  Pac.  168. 

Maryland. —  Savary  v.  Da  Camara,  60  Md. 
139. 

Massachusetts. —  Barnard  v.  Pope,  14  Mass. 
434,  7  Am.  Dsc.  225 ;  Bonner  v.  Proprietors 
Kennebeck  Purchase,  7  Mass.  475. 

Michigan. —  Fenton  v.  Mackinac  Cir.  Judge, 
76  Mich.  405,  43  N.  W.  437;  Hoffman  v. 
Beard,  22  Mich.  59. 

Mississippi. —  Spight  v.  Waldron,  51  Miss. 
356;  Price  v.  Crone,  44  Miss.  571;  Shearer 
V.  Winston,  33  Miss.  149. 

Missouri. —  Chamberlain  v.  Waples,  193 
Mo.  96,  91  S.  W.  934;  Hutson  v.  Hutson, 
139  Mo.  229,  40  S.  W.  886. 

Nebraska. —  McMurtry  v.  Keifner,  36  Xebr. 
522,  54  N.  W.  844;  Sevmour  v.  Ricketts.  21 
Nebr.  240,  31  N.  W.  781. 

New  Jers&ii. —  Ellis  v.  Feist,  65  N.  J.  Eq. 
548.  56  Atl.  369. 

New  York. —  Holder  v.  Holder,  40  N.  Y. 
App.  Div.  255,  59  N.  Y.  Suppl.  204;  S'atterlee 
V.  Kobbe,  39  N.  Y.  App.  Div.  420,  57  X.  Y. 
Suppl.  341;  Mersereau  v.  Camp,  42  Misc.  253, 
86  N.  Y.  Suppl.  568  [affirmed  in  92  N".  Y.  App. 
Div.  616,  86  N.  Y.  Suppl.  1141];  Damron  V. 
Campion,  24  Misc.  234,  53  N.  Y.  Suppl.  543; 
O'Dougherty  v.  Aldrich,  5  Den.  385 ;  Matthew- 
son  V.  Johnson,  Hoffm.  559. 

Oregon. —  Sterling  v.  Sterling,  43  Oreg.  200, 
72  Pac.  741 ;  W^indsor  v.  Simpkins,  19  Oreg. 
117,  23  Pac.  669. 

Pennsylvania. —  Carey  r.  Schaller,  10  Kulp 
71. 

South  Carolina. —  Witherspoon  v.  Dunlap, 
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ceed  notwithstanding  he  was  disseized  wlien  lie  began  his  suit.^^  In  Kansas  he 
must  insert  two  connts  in  liis  complaint,  in  one  of  which  he  must  disclose  the 
adverse  possession.''*  In  West  Virginia,  and  apparently  in  Alabama,  he  may  pro- 
ceed against  his  cotenants  in  adverse  possession  and  everyone  acquiring  possession 
under  them,  but  cannot  bring  before  the  court  one  in  possession  claiming  adversely 
and  in  severalty  and  whose  claim  and  possession  c-annot  be  in  any  way  connected 
with  any  of  the  cotenants  nor  with  the  title  owned  in  common.^'' 

b.  Of  Personal  Property.  No  action  lies  by  one  cotenant  against  another  to 
recover  possession  of  the  personal  property  of  the  cotenancy.    Hence  the  cotenant 


Harp.  390;  Albergottie  v.  Chaplin,  10  Rich. 
Eq.  428. 

South  Dakota. —  Wells  v.  Sweeney,  16  S.  D. 
489,  94  N.  W.  394,  102  Am.  St.  Rep.  713. 

Tennessee. —  Dean  v.  Snelling,  2  Heisk. 
484;  Trayner  v.  Brooks,  4  Hayw.  295. 

Virginia. —  Preston  v.  Virginia  Min.  Co., 
(1907)  57  S.  E.  651. 

United  States. —  Bear  den  Benner,  120 
Fed.  690;  Sanders  v.  Devereux,  60  Fed.  311, 
8  C.  C.  A.  629. 

93.  Alabama. —  Brown  v.  Hunter,  121  Ala. 
210,  25  So.  924;  Gore  v.  Dickinson,  98  Ala. 
363,  11  So.  743,  39  Am.  St.  Rep.  67. 

California. —  Adams  v.  Hopkins,  144  Cal. 
19,  77  Pae.  712;  Jameson  v.  Hayward,  106 
Cal.  682,  39  Pac.  1078,  46  Am.  St.  Rep.  268; 
Martin  v.  Walker,  58  Cal.  590;  Bollo  v.  Na- 
varro, 33  Cal.  459;  Morenhout  v.  Higuera,  32 
Cal.  289. 

Florida. —  Girtman  V.  Starbuck,  48  Fla. 
265,  37  So.  731;  Camp  Phosphate  Co.  v.  An- 
derson. 48  Fla.  226,  37  So.  722,  111  Am.  St. 
Rep.  77;  Street  v.  Benner,  20  Fla.  700. 

Illinois.— G\oB  V.  Carlin,  207  111.  192,  69 
N.  E.  928;  Mott  V.  Danville  Seminary,  129 
111.  403,  21  N.  E.  927;  Gage  v.  Reid,  104  111. 
609;  Gage  v.  Lightburn,  93  111.  248;  Howey 
V.  Goings,  13  111.  95,  54  Am.  Dec.  427. 

Indiana. —  Millikan  v.  Patterson,  91  Ind. 
515;  Godfrey  v.  Godfrey,  17  Ind.  6,  79  Am. 
Dec.  448;  Fo'iist  v.  Moorman,  2  Ind.  17;  Shet- 
terly  v.  Axt,  37  Ind.  App.  687,  76  N.  E.  901, 
77  N.  E.  865. 

Kansas. —  Chandler  -v.  Richardson,  65  Kan. 
152,  69  Pac.  108;  Denton  v.  Fyfe,  65  Kan.  1, 
68  Pae.  1074,  93  Am.  St.  Rep.  272;  Scarbor- 
ough V.  Smith,  18  Kan.  399. 

Kentucky. —  Overton  Woolfolk,  6  Dana 
371;  Shackelford  v.  Williams,  51  S.  W.  614, 
21  Ky.  L.  Rep.  422;  Miller  v.  Pryse,  49  S.  W. 
776,  20  Ky.  L.  Rep.  1544. 

Mai'>ie. —  Call  v.  Barker,  12  Me.  320;  Bay- 
lies v.  Bussey,  5  Me.  153. 

Massachusetts. — Wood  v.  Le  Baron,  8  Cush. 
471;  Marshall  v.  Crehore,  13  Mete.  462. 

Minnesota. —  Bonham  v.  Weymouth,  39 
Minn.  92.  38  N.  W.  805;  Cook  v.  Webb,  19 
Minn.  167. 

Mississippi. —  Claughton  v.  Claughton,  70 
Miss.  384,  12  So.  340. 

Missouri.—  Lee  v.  Lee,  161  Mo.  52,  61  S.  W. 
630;  Hart  v.  S'teedman,  98  Mo.  452,  11  S.  W. 
993. 

Nebraska. —  Carson  v.  Broady,  56  Nebr. 
648,  77  N.  W.  80,  71  Am.  St.  Rep.  691;  Phil- 
lips V.  Dorris,  56  Nebr.  293,  76  N.  W.  555. 

New  Hampshire. — Barker  v.  Jones,  62  N.  H. 
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497,  13  Am.  St.  Rep.  413;  Miller  v.  Dennett, 
6  N.  H.  109. 

New  York. —  Wallace  v.  McEehron,  176 
N.  Y.  424,  68  N  E.  663;  Weston  v.  Stod- 
dard, 137  N.  Y.  119,  33  N.  E.  62,  33  Am. 
St.  Rep.  697,  20  L.  R.  A.  624;  Leidenthal  v. 
Leidenthal,  121  N.  Y.  App.  Div.  269,  105 
N.  Y.  Suppl.  807;  Place  v.  Kennedy,  89  N.  Y. 
App.  Div.  167,  85  N.  Y.  Suppl.  766  [affirmed 
in  188  N.  Y.  590,  81  N.  E.  1173];  Drake  v. 
Drake,  61  N.  Y.  App.  Div.  1,  70  N.  Y.  Suppl. 
163;  Wallace  v.  Curtis,  29  Misc.  415,  61  N.  Y. 
Suppl.  994  [reversed  on  other  grounds  in  53 
N.  Y.  App.  Div.  41,  65  N.  Y.  Suppl.  543]. 

North  Carolina.—  Shanaon  v.  Lamb,  126 
N.  C.  38,  35  S.  E.  232 ;  Cox  v.  Beaufort  County 
Lumber  Co.,  124  N.  C.  78,  32  S.  E.  381;  Alex- 
ander V.  Gibbon,  118  N.  C.  796,  24  S.  E.  748, 
54  Am.  St.  Rep.  757;  Harris  v.  Wright,  118 
N.  C.  422,  24  S.  E.  751;  Goodman  v.  Sapp, 
102  N.  C.  477,  9  S.  E.  483;  Purvis  v.  Wilson, 
50  N.  C.  22,  69  Am.  Dec.  773. 

Ohio. —  Hogg  V.  Beerman,  41  Ohio  St.  81, 
52  Am.  Rep.  71;  Perry  ».  Richardson,  27  Ohio 
St.  110;  Tabler  v.  Wiseman,  2  Ohio  St.  207. 

South  Carolina. —  Tyler  v.  Williams,  53 
S.  C.  367,  31  S.  E.  298;  Carrigan  v.  Evans, 
31  S.  C.  262,  9  S.  E.  852. 

Virginia. —  Moon  v.  Highland  Development 
Co.,  i04  Va.  551,  52  S.  E.  209;  Pillow  v. 
Southwest  Virginia  Imp.  Co.,  92  Va.  144,  23 
S.  E.  32,  53  Am.  St.  Rep.  804;  Fry  v.  Payne, 
82  Va.  759,  1  S.  E.  197;  Davis  v.  Tebbs,  81 
Va.  600. 

Washington. —  Chapman  v.  Allen,  1 1  Wash, 
627,  40  Pac.  219;  Hill  v.  Young,  7  Wash.  33, 
34  Pac.  144. 

West  Virginia. —  Smith  v.  Vineyard,  58 
W.  Va.  98,  51  S.  E.  871;  Cecil  v.  Clark,  44 
W.  Va.  659,  30  S.  E.  216;  Davis  v.  Seattle, 
43  W.  Va.  17.  26  S.  E.  557;  Moore  v.  Harper, 
27  W.  Va.  362 ;  Hudson  v.  Putney,  14  W.  Va. 
561. 

Wisconsin. —  O'Hearn  v.  O'Hearn,  114  Wis. 
428,  90  N.  w.  450,  58  L.  R.  A.  105 ;  Tobin  v. 
Tobin,  45  Wis.  298. 

See  38  Cent.  Dig.  tit.  "  Partition,"  §  63. 

94.  Chandler  v.  Richardson,  65  Kan.  152, 
69  Pac.  168. 

95.  Harrison  v.  Taylor,  111  Ala.  317,  19 
So.  986;  Davis  v.  Bingham,  111  Ala.  292,  18 
So.  660;  Sherer  v.  Garrison,  111  Ala.  228,  19 
So.  988;  Hillens  v.  Brinsfield,  108  Ala.  605, 
18  So.  604;  Kilgore  v.  Kilgore,  103  Ala.  614, 
15  So.  897;  Bullock  v.  Knox,  96  Ala.  195,  11 
So.  339;  McQueen  v.  Turner,  91  Ala.  273,  8 
So.  863;  Carberry  v.  West  Virginia,  etc.,  R. 
Co.,  44  W.  Va.  260,  28  S.  E.  694. 
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against  whom  possession  is  held,  althongh  adversely,  lias  always  been  perniitted 
to  maintain  a  suit  against  his  cotenant  for  piii-tition.'''*'  When  the  property  was 
held  adversely  by  a  stranger  to  tlie  cotenancy,  it  was  prol^ably  necessary  for  the 
cotenants  to  recover  possession  before  either  could  maintain  partition.^ 

c.  Where  Equity  Otherwise  Has  Jurisdiction  and  Proceeds  to  Grant  Complete 
Relief.  When  jurisdiction  in  equity  once  attaches,  it  will  i;c  made  elfectunl  for 
the  purposes  of  complete  relief.  Therefore,  if  a  complainant  goes  into  equity  and 
there  establishes  an  equitable  cause  of  action  entitling  him  to  relief,  and  it  further 
appears  that  he  and  dofendaiit  are  cotenants  of  the  property  respecting  which  the 
relief  is  established,  the  court  may  proceed  to  partition  the  same,  although  the 
party  dem;uiding  the  partition  was  disseized  at  the  commencement  of  the  suit.*^ 
Hence,  where  complainant  relies  on  an  equitable  title,  and  it  would  therefore  J>e 
impossible  for  him  to  recover  in  ejectment,  his  suit  in  chancery  will  be  sustained, 
although  he  was  disseized  when  it  was  begun."'-* 

6.  Cotenants  Holding  Legal  Titles  Only  —  a.  The  General  Rule.  Where  a 
cotenant  holds  a  legal  title  merely,  the  equitable  ownership  being  wholly  iu 
another,  the  right  of  the  former  to  partition  depends  on  whether  he  has  a  present 
right  of  possession.    If  so,  he  may  maintain  an  action  or  suit  for  partition. 

b.  Mortgagees.  By  the  comiiKm  law,  mortgagees  were  vested  with  the  legal 
title,  but  not  with  a  right  of  immediate  possession.  The  right  of  mortgagees  to 
maintain  partition  may  be  considered  with  reference  :  (1)  To  those  cases  in  which 
two  or  more  persons  are  mortgagees  and  undertake  to  compel  a  partition  which 
will  affect  only  their  interest  as  mortgagees ;  and  (2)  to  those  cases  in  which,  a 
cotenant  having  executed  a  mortgage,  his  mortgagee  undertakes  to  compel  a  par- 
tition which  will  include  an  estate  equivalent  to  that  held  by  the  mortgagor  before 
the  mortgage.  In  the  case  first  supposed,  the  partition  must  be  denied,  if  for  no 
other  reason,  because,  as  against  the  mortgagor,  the  indebtedness  to  secure  which 
the  mortgage  was  given  cannot  be  split  into  fragments,  nor  can  his  right  of 
redemption  be  thus  divided.^  In  cases  of  the  second  class  partition  has  been 
ordered;^  but  it  is  believed  that  this  position,  if  ever  maintainable,  has  been 
judicially  abandoned.^ 

c.  Holders  of  Conveyances  Taken  as  Security.  A  conveyance  absolute  on  its 
face,  but  taken  to  secure  the  payment  of  a  debt  or  the  performance  of  some  other 
obligation,  is  a  mortgage  merely,  and  hence  the  persons  named  as  grantees  are 
not  entitled  to  partition.* 

d.  Trustees.  A  trustee  holding  a  moiety  of  lands  as  such  may  sue  for  and 
compel  partition  if  he  holds  an  estate  in  possession  and  the  partition  will  Hot  be 
in  contravention  of  the  trust.^    It  is  not  essential  that  the  cestwis  que  trusient 


96.  Thompson  v.  Thompson,  107  Ala.  163, 
18  So.  247;  Smith  v.  Dunn,  27  Ala.  315; 
Eobinson  v.  Dickey,  143  Ind.  205,  42  N.  E. 
679,  52  Am.  St.  Rep.  417 ;  Godfrey  v.  White, 
60  Mich.  443,  27  N.  W.  593,  1  Am.  St.  Rep. 
537;  Weeks  v.  Weeks,  40  N.  C.  Ill,  47  Am. 
Dec.  358;  Edwards      Bennett,  32  N.  C.  361. 

97.  Drew  v.  Clemmons,  55  N.  C.  312; 
Weeks  v.  Weeks,  40  N.  C.  Ill,  47  Am.  Dec. 
358.  See  apparently  contra,  Edwards  v.  Ben- 
nett, 32  N.  C.  361. 

98.  James  v.  Groif,  157  Mo.  402,  57  S.  W. 
1081;  Dameron  v.  Jameson,  71  Mo.  97;  Ro- 
sier V.  Griffith,  31  Mo.  171;  Bacon  v.  Fay,  63 
N.  J.  Eq.  411,  51  Atl.  797;  Scott  v.  Guernsey, 
00  Barb.  (N.  Y.)  103  [affirmed  in  48  N.  Y. 
10^5];  Ifosford  V.  Merwin,  5  Barb.  (N.  Y.) 
51. 

99.  McMath  v.  Do  Bardeliiben,  75  Ahi.  08; 
HankinH  v.  Layne,  48  Ark.  544,  3  S.  W.  821; 
Overton  v.   Woolfolk,  0   Dana    (Ky.)  371; 
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Dameron  v.  Jameson,  71  Mo.  97;  Hosford  v. 
Merwin,  5  Barb.  (N.  Y.)  51. 

1.  Ewer  V.  Hobbs,  5  Mete.  (Mass.)  1,  where 
there  were  three  mortgagees,  and  entry  had 
been  made  for  condition  broken. 

2.  Rich  V.  Lord,  18  Pick.  (Mass.)  322; 
Munroe  v.  Walbridge,  2  Aik.  (Vt.)  410. 

3.  Norcross  v.  Norcross,  105  Mass.  265; 
Mulligan  v.  Hendershott,  17  Ont.  Pr.  227. 

4.  Marx  v.  La  Rocque,  27  Greg.  45,  39  Pac. 
401. 

It  has  been  suggested  in  Georgia  that  the 
liolder  of  such  a  deed  may  compel  partition 
with  the  concurrence  of  the  grantor,  but  not 
in  opposition  to  the  latter's  wishes.  Welch 
r.  Agar,  84  Ga.  583,  11  S.  E.  149,  20  Am.  St. 
Rep.  380. 

5.  Phelps  «.  Townsley,  10  Allen  (Mass.) 
554;  Smith  v.  Gaines,  38  N.  J.  Eq.  65  [re- 
versed on  other  grounds  in  39  N.  J.  Eq. 
545];  Gallic  v-  Eagle,  65  Barb.  (IST.  Y.)  583, 
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be  made  parties  to  the  proceeding.^  There  are,  liowever,  many  trusts  which  do 
not  give  the  trustee  sucli  an  absolute  riglit  or  present  interest  as  entitles  him  to 
compel  partition.  Tlie  common  practice  of  conveying  property  to  a  trustee  as 
security  for  the  payment  of  a  debt  or  the  performance  of  some  other  obligation 
equitably  puts  him  in  the  position  of  a  mortgagee,  and  neither  confers  on  him,  nor 
on  him  and  the  creditor  combined,  the  power  to  compel  partition;''  but  if  the 
trust  relates  to  personal  property  only,  the  trustee  may,  after  condition  broken, 
maintain  a  proceeding  for  partition.^ 

7.  COTENANTS  HOLDING  AN  EQUITABLE  TITLE  ONLY  —  a.  General  Rule.  At  law  the 
insuperable  difficulty  to  granting  a  partition  to  the  holder  of  an  equitable  title  lies 
in  the  fact  that  courts  of  law,  for  most  purposes,  refuse  to  recognize  or  consider 
any  but  the  legal  title.  In  courts  of  chancery  this  difficulty  does  not  exist,  nor 
does  it  interpose  any  sufficient  objection  to  the  proceeding  authorized  by  statute 
in  most  of  the  states.  Tlie  true  test  for  determining  whether  the  holder  of  an 
equitable  title  may  compel  partition  should,  and  we  think  does,  depend  on 
wiiether  he  has  a  present  right  of  possession.  If  he  has,  he  may  maintain  parti- 
tion.^ A  claimant  relying  on  an  equitable  title  should  allege  its  true  character 
and  not  rely  upon  a  purely  legal  interest.'" 

b.  Moptgagors.  Even  at  law  a  mortgagor,  at  least  before  entry  for  condition 
broken,  is  regarded  as  the  owner  and  entitled  to  the  possession  of  the  property. 
He  may  therefore  compel  partition  thereof  if  he  is  a  cotenant."  In  those  states 
where  a  mortgage  conveys  the  legal  title  and  is  held  by  a  cotenant  of  the  mort- 
gagor, the  right  of  the  latter  to  partition  against  the  former  has  generally  been 
denied.^^  If  a  mortgagee  has  entered  for  condition  broken,  the  mortgagor  ceases 
to  have  either  possession  or  the  immediate  riglit  to  possession,  and  cannot  compel 
partition.'^ 


1  Thomps.  &  C.  124;  Paine  v.  Sackett,  27 
E.  I.  300,  61  Atl.  753. 

6.  Simpson  v.  Denny,  10  Ch.  D.  28,  27 
Wkly.  Rep.  280;  Stace  v.  Gage,  8  Ch.  D.  451, 
47  L.  J.  Ch.  608,  38  L.  T.  Rep.  N.  S.  843,  26 
^Vkly.  Rep.  605. 

7.  Waldron  v.  Harvey,  54  W.  Va.  608,  46 
S.  E.  603,  102  Am.  St.  Rep.  959;  Keefer  v. 
McKay,  29  Grant  Ch.  (U.  C.)  162. 

Where  a  trust  deed  was  given  to  secure  a 
debt,  the  trustee  was  held  to  be  a  necessary 
party  in  Conrad  v.  Fuller,  98  Va.  16,  34  S.  E. 
893. 

8.  Porter  v.  Stone,  70  Miss.  291,  12  So. 
208. 

9.  Alabama. —  Stein  v.  McGrath,  128  Ala. 
175,  30  So.  792. 

California. —  Luco  v.  De  Toro,  91  Cal.  405, 
27  Pac.  1082;  Watson  v.  Sutro,  86  Cal.  500, 
24  Pac.  172,  25  Pac.  64. 

Illinois.— Fitch  v.  Miller,  200  111.  170,  65 
N.  E.  650;  Bissell  v.  Peirce,  184  111.  60,  56 
N.  E.  374. 

Maine. —  Call  v.  Barker,  12  Me.  320. 

Missouri. —  Welch  v.  Anderson,  28  Mo.  293. 

Nevada. —  Crosier  v.  McLaughlin,  1  Nev. 
348. 

New  Jersey. —  Sailer  v.  Sailer,  41  N.  J.  Eq. 
398,  5  Atl.  319. 

Neto  York. —  Herbert  v.  Smith,  6  Lans. 
493;  Hitchcock  v.  Skinner,  Hoffm.  21. 

Ohio. —  Byers  v.  Waekman,  16  Ohio  St. 
440. 

Pennsylvania.. —  Hanna  v.  Clark,  189  Pa. 
St.  321,  41  Atl.  981;  Hayes'  Appeal,  123  Pa. 
St.  110,  16  Atl.  600;  Longwell  v.  Bentley,  23 


Pa.  St.  99;  Willing  v.  Brown,  7  Serg  &  R. 
467. 

Tennessee. —  Burks  v.  Burks,  7  Baxt.  353. 
United  States. —  Royston  v.  Miller,  76  Fed. 
50. 

■10.  McConnell  v.  Pierce,  210  111.  627,  71 
N.  E.  622. 

If  the  proceeding  is  strictly  at  law,  it  can- 
not of  course  be  maintained  on  an  equitable 
title.  Williams  v.  Wiggand,  53  111.  233; 
Coale  V.  Barney,  1  Gill  &  J.  (Md.)  324; 
Morrison  v.  Baikins,  6  Ohio  Dec.  (Reprint) 
882,  8  Am.  L.  Rec.  577;  Hopkins  v.  Toel,  4 
Humphr.  (Tenn.)  46;  Miller  v.  Warmington, 
1  Jac.  &  W.  484,  21  Rev.  Rep.  217,  37  Eng. 
Reprint  452.  But  see  Swan  v.  Swan,  8  Price 
518,  22  Rev.  Rep.  770. 

11.  Louisiana. —  Bienvenu  v.  Factors',  etc., 
Ins.  Co.,  33  La.  Ann.  209. 

Maine. —  Upham  v.  Bradley,  17  Me.  423; 
Call  V.  Barker,  12  Me.  320. 

Massachusetts.— Colton  v.  Smith,  11  Pick. 
311,  22  Am.  Dec.  375. 

Neio  York. —  Reid  v.  Gardner,  65  N.  Y. 
578;  Wotten  v.  Copeland,  7  Johns.  Ch.  140. 

Rhode  Island. —  Green  17.  Arnold,  11  R.  I. 
364,  23  Am.  Rep.  466. 

12.  Blodgett  V.  Hildreth,  8  Allen  (Mass.) 
186;  Bradley  v.  Fuller,  23  Pick.  (Mass.)  1; 
Yglesias  v.  Dewey.  60  N.  J.  Eq.  62,  47  Atl. 
59;  Gibbs  V.  Havdon,  47  L.  T.  Rep.  K  S.  184, 
30  Wklv.  Rep.  726. 

13.  Call  V.  Barker,  12  Me.  320 ;  O'Brien  v. 
Bailey,  163  Mass.  325,  39  N.  E.  1109. 

The  later  decisions  in  England  leave  doubt 
upon  the  right  of  mortgagors  to  partition. 

[Ill,  E,  7,  b] 
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c,  Cestuis  Que  Trustent.  We  liave  already  shown  t,ij;it  partition  may  l>e  com- 
pelled by  one  lioldinf^  ;in  equitable  title  ordy.  From  tluK  it  foliovv8  that  one  who 
is  &  cestui  que  trust  in  the  nense  that  the  le^^al  title  in  held  I'or  hin  benefit,  ko  that 
he  is  entitled  to  a  conveyance  thereof,  or,  without  such  conveyance,  is  entitled  to 
possession  as  tlioui^h  he  were  the  owner  of  the  legal  as  well  as  the  equitable  title, 
may  compel  ])artition.  \>nt  the  fact  that  one  is  a  beneficiary  under  a  trust, 
although  it  relates  to  a  moiety  of  realty  only,  or  is  one  of  several  persons  equally 
entitled  to  share  in  the  advantages  of  a  trust  under  which  real  property  is  held  ia 
severalty,  by  no  means  entitles  him  to  a  partition.  lie  cannot,  by  suing  for 
partition,  put  an  end  to  an  active  trust  or  otherwise  thwart  its  lawful  purposes, 
nor  usurp  the  functions  of  the  trustee,  nor  control  a  discretion  vested  in  ]iim  by 
the  terms  of  the  ti'ust  or  necessarily  im])lied  therefi'om.'^ 

8.  Persons  Under  Disability  —  a.  Married  Women.  At  law  a  married  woman 
who  was  a  cotenaiit  with  her  husband  could  not  sue  him  for  partition."'  She 
probably  can  under  the  married  women's  acts  in  this  country,  especially  if  the 
proceeding  is  in  equity. Where  she  is  a  cotenant  with  others,  she  may  sue  for 
partition.  Usually  her  husband  sliould  be  joined  with  her,  because  the  statutes 
in  many  of  tlie  states  require  such  joinder  or  give  him  an  interest  in  the  property 
which  would  make  ineffectual,  or  at  least  imperfect,  any  partition  to  which  he 
was  not  a  party."  In  England,  if  a  suit  in  behalf  of  a  married  woman  seeks  a 
sale  of  the  property,  a  request  for  a  sale  made  by  her  counsel  is  not  sufficient.  It 
must  be  made  in  writing,  signed  by  her,  and  probably  it  must  appear  that  she  was 
separately  examined. 

b.  Infants.  A  minor  cotenant  must,  upon  principle,  be  regarded  as  entitled 
to  partition  under  the  same  circumstances  as  an  adult ;  but,  because  of  his  minority, 
he  may  be  regarded  as  incompetent  to  determine  whether  he  desires  a  partition, 
and  if  a  suit  is  brought  on  his  behalf,  it  must  necessarily  be  by  his  next  friend  or 
guardian,  as  in  other  cases.  It  was  once  decided  in  Missouri  that  a  suit  for  parti- 
tion on  behalf  of  an  infant  would  not  be  entertained,'^  but  the  decision  was  soon 
overruled.^"    There  is,  we  believe,  now  no  denial  of  the  right  of  an  infant  coten- 


In  Watkins  v.  Williams,  21  L.  J.  Ch.  601,.  it 
was  held  that  tenants  in  common  who  were 
plaintiffs  in  a  suit  to  redeem  were  not  en- 
titled in  such  suit  against  the  will  of  the 
mortgagee,  to  a  partition.  In  Waite  v.  Bing- 
ley,  21  Ch.  D.  .674,  51  L.  J.  Ch.  651,  30  Wkly. 
Eep.  698,  it  was  said  that  a  tenant  in  com- 
mon of  realty  subject  to  a  mortgage  in  fee 
could  not  by  obtaining  an  assignment  of  such 
mortgage  and  taking  possession  under  it  take 
away  the  right  of  the  cotenant  to  a  decree  for 
sale,  subject  to  the  encumbrance.  But  in 
Sinclair  v.  James,  [1894]  3  Ch.  554,  63  L.  J. 
Ch.  873,  71  L.  T.  Eep.  N.  S.  483,  8  Reports 
637,  it  was  determined  that  a  mortgagor  co- 
tenant  cannot  maintain  a  suit  for  partition 
against  his  cotenants,  until  he  has  redeemed 
the  encumbrance  or  his  share.  In  this  case, 
however,  the  mortgage  appears  to  have  been 
of  the  entirety  and  hence,  on  partition,  it 
could  not  have  attached  separately  to  the 
different  allotments,  but  must  have  been  en- 
forceable in  the  same  manner  as  if  partition 
had  not  been  attempted. 

14.  Mason  v.  Mason,  219  111.  609,  76  N.  E. 
692;  Story  v.  Palmer,  40  N.  J.  Eq.  1,  18  Atl. 
363;  Plarris  i;.  Larkins,  22  Hun  (N.  Y.)  488; 
McLean  v.  McLean,  21  N.  Y.  Ruppl.  326; 
Thebaud  v.  Schermerhorn,  10  Abb.  N.  Cas. 
(N.  Y.)  72;  Kirchner'a  Estate,  24  Pittsb. 
Leg.  J.  N.  S'.  (Pa.)  469. 

[Ill,  E,  7,  c] 


15.  Howe  V.  Blanden,  21  Vt.  315. 

But  after  divorce  she  may  sue  her  late  hus- 
band to  partition  land,  a  moiety  of  which  she 
acquired  from  him.  Keith  v.  Mellenthin.  92 
Minn.  527,  100  N.  W.  366,  104  Am.  St.  Eep. 
679. 

16.  Moore  v.  Moore,  47  N.  Y.  467,  7  Am. 
Eep.  466. 

17.  Spring  v.  Sandford,  7  Paige  (N.  Y.)  550. 

18.  Grange  v.  White,  18  Ch.  D.  612,  50  L.  J. 
Ch.  620,  45  L.  T.  Rep.  N.  S.  128,  29  Wkly. 
Eep.  713;  Leigh  v.  Edwards,  42  L.  J.  Ch. 
892.  These  decisions  overrule  Crookes  v. 
Whitworth,  10  Ch.  D.  289,  39  L.  T.  Rep.  N.  S. 
348,  27  Wkly.  Eep.  149. 

19.  Johnson  v.  Noble,  24  Mo.  252. 
Similar  views  were  expressed  in  Davidson 

V.  Bowden,  5  Sneed  (Tenn.)  129,  but  the 
question  was  not  necessarily  involved. 

In  New  York  it  was  also  declared  at  an 
early  day  that  all  petitioners  for  partition 
must  be  adults  ( Postley  v.  Kain,  4  Sandf .  Ch. 
508),  and  that  proceedings  in  the  name  of  a 
minor  were  coram  non  judice  and  void  (Gal- 
latian  v.  Cunningham,  8  Cow.  361),  although 
it  was  said  an  adult  husband  might  file  a 
bill  in  chancery  for  partition  of  his  wife's 
lands  in  her  name,  although  she  was  an  in- 
fant (Sears  v.  Hyer,  1  Paige  483). 

20.  Thornton  V.  Thornton,  27  Mo.  302,  72 
Am.  Dec.  266. 
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aiit  to  sue  for  and  compel  partition.^^  The  suit,  if  the  infant  has  no  guardian, 
may  be  instituted  on  his  behalf  by  his  next  f  riend,^^  or  by  a  guardian  ad  liiem.^  If 
he  has  a  guardian  of  his  estate,  the  institution  of  the  suit  falls  within  the  duties 
and  powers  of  guardianship  ;^  but  an  infant  cannot  appear  in  sucli  suit  as  plaintiff 
by  attorney.^  In  Indiana  the  action  may  be  brought  by  the  guardian  in  his  own 
name.^*"  Doubtless  a  court  may  refuse  to  grant  partition  on  application  made  by, 
or  on  behalf  of,  an  infant,  because  not,  in  the  judgment  of  the  court,  for  his  best 
interest.^''  In  New  York  the  commencement  of  the  suit  must  lirst  be  authorized 
in  writing  by  the  surrogate,  who  is  forbidden  to  grant  such  authority  "  unless 
satisfied  by  affidavit  or  other  competent  evidence,  that  the  interests  of  the  infant 
will  be  promoted  by  bringing  the  action."  Probably  the  commencement  of  an 
action  by  a  disqualified  guardian,^^  or  without  first  obtaining  an  order  from  the 
coiirfc,  is  not  fatal  to  the  action,  if  a  qualified  guardian  is  appointed,  or  a  proper 
order  of  court  procured  during  the  pendency  of  the  action.^"  At  chancery  it 
Avas  necessary  to  the  vesting  of  a  complete  legal  title  that  conveyances  should  be 
executed  by  the  several  cotenants  conforming  to  the  partition  decreed.  Such  con- 
veyance an  infant  party  could  not  make.  The  difficulty  was  met  by  decreeing 
that  the  title  of  the  parties  be  quieted  to  their  respective  allotments,  and  that  the 
conveyances  be  respected  until  plaintiff  came  of  age,^^  or  by  declaring  the  nnnors 
trustees  of  the  portions  not  allotted  to  them,^  or,  in  the  event  of  partition  by  sale, 
by  declaring  the  minors  to  be  trustees  for  the  purchaser  and  appointing  a  next 
friend  to  convey  their  shares  to  such  purcliaser.^^ 

e.  Lunatics.  Proceedings  by  lunatics  to  compel  partition  have  been  infre- 
quent. There  is  no  reason,  however,  for  not  applying  the  rules  applicable  to 
infants,^*  and  permitting  such  action  to  be  brought  by  a  next  friend  when  no 
guardian  has  been  appointed,  and  by  the  guardian  after  his  appointment.^ 
Where  a  husband  signed  his  own  and  his  wife's  name  to  a  petition  for  a  partition 
by  sale,  without  disclosing  the  fact  of  her  insanity,  it  was  held  that  the  proceedings 
and  sale  resulting  therefrom  were  void  as  against  her.^^ 

9.  Executors  and  Administrators.  By  the  common  law  executors  and  admin- 
istrators acquired  a  qualified  title  to  the  personal  property  of  the  decedent,  and, 


21.  Shull  V.  Kennon,  12  Ind.  34;  Hooke  v. 
Hooke,  6  La.  472;  Burks  v.  Burks,  7  Baxt. 
(Tenn.)  353;  Davis  v.  Ingram,  [1897]  1  Ch. 
477,  66  L.  J.  Ch.  386,  45  Wkly.  Rep.  459. 
But  see  Brown  v.  Brown,  9  Ont.  Pr.  245. 

22.  Freeman  v.  Freeman,  9  Heisk.  (Tenn.) 
301. 

23.  Towsey  v.  Harrison,  25  How.  Pr.  (N.  Y.) 
266. 

24.  Indiana. — Pulse  v.  Osborn,  (App.  1901) 
60  N.  E.  374. 

Kentucky. —  Richardson  v.  Parrott,  7  B. 
Mon.  379.  " 

Mississippi. —  Tate  v.  Bush,  62  Miss.  145. 
OTiio.— Goudy  r.  Shank,  8  Ohio  415. 
Virginia.— 7Ark]e  v.  MeCue,  26  Gratt.  517. 
See  38  Cent.  Dig.  tit.  "  Partition,"  §  85. 

25.  Thornton  v.  Thornton,  27  Mo.  302,  72 
Am.  Dec.  266. 

26.  Bowen  v.  Swander,  121  Ind.  164,  22 
N.  E.  725:  Pulse  v.  Osborn,  (Ind.  App.  1901) 
60  N.  E.  47'J. 

27.  Millur  v.  Lanning,  211  111.  620,  71  N.  E. 
1115;  Ames  v.  Ames,  148  111.  321,  36  N.  E. 
110;  Hartmann  v.  Hartmann,  59  111.  103; 
Tomkins  v.  Miller.  (N.  J.  Ch.  1893)  27  Atl. 
484;  Pitman  v.  England,  (Tenn.  Ch.  App. 
1898)  46  S.  W.  464. 

28.  N.  Y.  Code  Civ.  Proc.  §  1534;  Thomp- 
son V.  Hart,  169  N.  Y.  571,  61  N.  E.  1135; 


Clark  V.  Clark,  14  Abb.  Pr.  (K  Y.)  299,  21 
How.  Pr.  479;  Struppman  v.  Muller,  52  How. 
Pr.  (N.  Y.)  211.  It  is  said  in  Struppman  v. 
Muller,  supra,  that  prior  to  the  enactment  of 
the  statute  of  1852,  an  infant  could  not  main- 
tain an  action  for  partition  at  all  in  that 
state. 

29.  Weiland  v.  Muntz,  25  Ohio  Cir.  Ct. 
185. 

30.  Pearsall  v.  Rosebrook,  42  Misc.  (N.  Y.) 
10,  85  N.  Y.  Suppl.  526. 

31.  Brook  V.  Hertford,  2  P.  Wms.  518,  24 
Eng.  Reprint  843. 

32.  St.  Leger  v.  Ferguson,  10  Ir.  Ch. 
488. 

33.  Davis  v.  Ingram,  [1897]  1  Ch.  477,  66 
L.  J.  Ch.  386,  45  Wkly.  Rep.  459. 

34.  Hollingworth  v.  Sidebottom,  7  L.  J.  Ch. 
2,  8  Sim.  620,  8  Eng.  Ch.  620,  59  Eng.  Re- 
print 246. 

35.  West  V.  West,  90  Ala.  458,  7  So.  830; 
Tate  V.  Bush.  62  Miss.  145;  Porter  v.  Porter, 
37  Ch.  D.  420,  58  L.  T.  Rep.  N.  S.  688,  26 
Wkly.  Rep.  580  [distinguishing,  if  not  over- 
ruling, Halfhide  v.  Robinson,  L.  R.  9  Ch.  373, 
43  L.  J.  Ch.  398,  30  L.  T.  Rep.  N.  S.  216,  22 
Wkly.  Rep.  448];  Watt  v.  Leach,  26  Wkly. 
Rep.  475. 

36.  Stephens  v.  Porter,  11  Heisk.  (Tenn.) 
341. 
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when  liis  interest  therein  was  tliat  of  a  cotenant,  must  have  been  autliorized  to 
compel  partition.  As  to  real  pi'operty,  neitlier  at  the  common  law  nor  under 
any  statute  does  an  executor  or  administrator  take  any  title,  aitliougli  in  many  of 
the  states  they  are  entitled  to  possession  during  the  pendency  of  the  administra- 
tion. Neither  can  compel  partition,'"  in  the  absence  of  a  statute  authorizing  it. 
Ijut  in  Louisiana,  if  the  deceased  was  in  community  or  partnersliip  with  any  one 
who  has  survived  him,  it  is  the  duty  of  the  adtninistrator  to  compel  partition.* 
In  New  Jersey  executors  vested  with  a  power  of  sale  are  by  statute  given  the 
right  to  maintain  suits  for  partition,  but  the  right  is  lost  if  the  power  of  sale 
terminates  before  the  suit  is  brought.^'' 

10.  Heirs  and  Devisees  During  Pendency  of  Administration.  Both  at  common 
law  and,  so  far  as  we  are  aware,  under  the  various  American  statutes,  the  real 
property  of  a  decedent  vests  at  his  death  in  his  heirs  and  devisees,  who  ordinarily 
become  cotenants  thereof.  It  is  nevertheless  subject  to  be  taken  to  satisfy  his 
debts  if  necessary,  and  sometimes  tlie  executor  is  entitled  to  possession  and  to  the 
rents  and  profits  during  tlie  pendency  of  the  administration,  or  at  least  until  it 
can  be  known  that  the  realty  will  not  be  required  for  any  of  the  purposes  of 
administration.  Heirs  or  devisees  may  seek  partition  :  (1)  When  the  decedent 
was  an  owner  in  severalty  and  the  cotenancy  commenced  with  and  resulted  from 
his  death;  or  (2)  when  the  decedent  was  in  his  lifetime  the  owner  of  a  moiety 
only,  and  defendants  in  the  suit,  or  some  of  them,  do  not  claim  title  under  him. 
If  partition  can  be  maintained  in  either  of  these  cases,  it  is  clearly  subject  to  the 
contingency  of  the  destruction  or  impairment  of  the  purcliaser's  title  if  the  prop- 
erty is  found  to  be  required  to  satisfy  the  decedent's  debts  or  tlie  expenses  of 
administration.  Furthermore,  any  court  assuming  jurisdiction  of  the  proceeding 
for  partition  must  undertake  to  determine  to  whom  the  estate  of  the  decedent 
has  passed  either  by  inheritance  or  devise,  and  this  is  a  question  jurisdiction  over 
which  is  confided  in  some  of  the  states  only  to  the  court  having  jurisdiction  of  his 
estate,  and  is  not  to  be  exercised  until  that  estate  is  fully  settled,  and  the  time  has 
expired  within  which  a  contest  of  his  will  may  be  made.  It  must  be  confessed 
that  these  considerations  have  not  been  sufficiently  potent,  in  most  of  the  states,  to 
overcome  what  is  often  spoken  of  as  the  absolute  right  of  a  cotenant  to  partition.*" 
In  a  few  of  the  states  the  settlement  of  the  estate  of  the  decedent  seems  to  be  a 


37.  WHiitlock  v.  Willard,  18  Fla.  156; 
Nason  v.  Willard,  2  Mass.  478;  Wood  v. 
Bryant,  68  Miss.  198,  8  So.  518;  Phillips  v. 
Dorris,  56  Nebr.  293,  76  N.  W.  555. 

But  it  is  said  that  an  administrator,  where 
he  has  authority  to  lease  real  estate,  may 
join  with  the  heir  in  a  petition  for  partition. 
Harkins  v.  Pope,  10  Ala.  493. 

38.  Wilson  v.  Wilson,  107  La.  139,  31  So. 
643;  Dumestre's  Succession,  42  La.  Ann.  411, 
7  So.  624. 

39.  Walsh  V.  Dunn,  (N.  J.  Ch.  1900)  46 
Atl.  592. 

40.  Illinois.—  Fischer  v.  Butz,  224  111.  379, 
79  N.  E.  659,  115  Am.  St.  Rep.  160;  Watke  v. 
Stine,  214  111.  563,  73  N.  E.  793 ;  Hall  v.  Gab- 
bert,  213  111.  208,  72  N.  E.  806  [explaining 
Wachter  v.  Doerr,  210  HI.  242,  71  N.  E. 
401]. 

Iowa  —  Smith  v.  Smith,  132  Iowa  700,  109 
N.  W.  194,  119  Am.  St.  Rep.  581. 

Kansas. —  O'Keefe  v.  Behrens,  73  Kan.  469, 
85  Pac.  555,  8  L.  R.  A.  N.  S.  354;  Raynsford 
V.  ITolman,  68  Kan.  813,  74  Pac."  1128; 
Sample  v.  Sample,  34  Kan.  73,  8  Pac.  248. 

Kentucky.— Wine.  v.  Wolf,  120  Ky.  263,  85 
S.  W.  1191,  27  Ky.  L.  Rep.  610. 

Louisiana. —  Oarrollton  Land,  etc.,  Co.  v. 
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Eureka  Homestead  Soc,  119  La.  692,  44  So. 
434. 

Maine. —  Longlev  v.  Longley,  92  Me.  395, 
42  Atl.  798;  Chenery  v.  Dole,  39  Me.  162. 

Massachusetts. —  O'Brien  v.  Mahoney,  179 
Mass.  200,  60  N.  E.  493,  88  Am.  St.  Rep. 
371. 

Michigan. —  Campau  v.  Campau,  19  Mic/i. 
116. 

Mississippi. —  Garrett  V.  Colvin,  77  Mius. 
408,  26  So.  963. 

Missouri. —  Chapman  v.  Kullman,  191  Mo. 
237,  89  S.  W.  924;  Robertson  v.  Brown,  187 
Mo.  452,  86  S.  W.  187,  106  Am.  St.  Rep.  485; 
Spratt  V.  Lawson,  176  Mo.  175,  75  S.  W.  642; 
O'Brien  v.  Ash,  169  Mo.  283,  69  S.  W.  8; 
Chrisman  v.  Divinia,  141  Mo.  122,  41  S.  W. 
920;  Wommack  v.  Whitmore,  58  Mo.  448; 
Rhorer  v.  Brockhage,  15  Mo.  App.  16. 

New  Hampshire. —  Kelly  v.  Kelly,  41  N.  H. 
501. 

Nev)  Jersey. —  Simpson  v.  Straughen,  (Ch. 
1890)  19  Ati.  667. 

Nem  York. —  Wainman  v.  Hampton,  110 
N.  Y.  429,  18  N.  E.  234;  Fischer  v.  Langlotz, 
114  N.  Y.  App.  Div.  903,  100  N.  Y.  Suppl. 
578;  Hayden  r.  Sugdcn,  48  Misc.  108,  96 
N  Y.  Su'ppl.  681;  Reubel  v.  Reubel,  47  Misc. 
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condition  precedent  to  its  partition,^^  while  in  others  tlie  application  for  partition 
can  only  be  made  within  a  time  specified  after  the  death  of  the  decedent  or  after 
the  grant  of  letters  testainentarj'^  or  of  administration.^^  In  several  others,  while 
it  cannot  be  said  that  the  pendency  of  administration  and  the  possibility  of  the 
property  being  reqnired  to  pay  the  debts  of  the  decedent  constitute  a  bar  to  par- 
tition, still  the  right  is  not  so  absolute  that  the  court  may  not  delay  its  final 
action,*^  or  take  other  proceedings  necessary  to  safeguard  the  rights  of  parties  or 
of  purchasers.''^ 

11.  Tenants  For  Life  or  Years.  We  have  already  shown  that  an  estate  for 
life  or  for  years,  if  it  entitles  the  cotenants  thereof  to  possession,  is  tlie  subject  of 
compulsory  partition.''^  It  follows  therefore  that  a  tenant  either  for  life  or  for 
years  may  compel  a  partitioa.^^  In  the  absence  of  some  statute  to  the  contrary, 
the  partition  does  not  include  any  estate  greater  than  the  complainant's.  Thus, 
he  may  have  an  estate  for  life  or  years,  and  defendants,  or  some  of  them,  may 
have  an  estate  in  fee,  in  which  case,  while  he  is  entitled  to  partition  against  them,*'' 
it  does  not  affect  their  estate  beyond  the  term  of  life  or  years  belonging  to  plain- 
tiff.*^ In  some  of  the  states,  however,  a  tenant  for  life  may,  in  proceedings  for 
partition,  bring  the  remainder-men,  reversioners,  and  all  parties  having  any  interest 
in  the  premises  before  the  court,  and  if  partition  cannot  be  made  without  great 
prejudice  otherwise  than  by  sale,  he  is  entitled  to  a  decree  of  sale  under  which 
the  purchaser  will  become  an  owner  in  fee  as  well  as  in  severalty.*^    The  estate 


474,  95  N.  Y.  Suppl.  9G6 ;  Waring  v.  Waring, 
7  Abb.  Pr.  472. 

Pennsylvania. —  Jn  re  Reifsnyder,  214  Pa. 
St.  637,  63  Atl.  1075;  Yeany  v.  Slieedy,  11 
Pa.  Dist.  747;  Breen's  Estate.  11  Pa.  Dist. 
745;  Casa's  Estate,  7  Pa.  Dist.  678,  21  Pa. 
Co.  Ct.  600;  Myer's  Estate,  25  Pa,  Co.  Ct. 
235,  15  York  Leg.  Rec.  59. 

Wisconsin. —  Hinman  v.  Hinman,  126  Wis. 
191,  105  N.  W.  788. 

Wyoming. —  Field  v.  Leiter,  (1907)  90  Pac. 
378,  92  Pac.  622. 

41.  Connecticut. —  Beeelier  v.  Beeclier,  43 
Conn.  556. 

loica. —  Thomas  v.  Thomas,  73  Iowa  657, 
35  N.  W.  693. 

Louisiana. —  Landry's  Succession,  117  La. 
193,  41  So.  490;  Clark's  Succession,  30  La. 
Ann.  801. 

yebraska. —  Alexander  i;.  Alexander,  26 
Nebr.  68,  41  N.  W.  1065. 

Xew  Jersey. —  Adams  v.  Beideman,  33  N.  J. 
Eq.  77. 

South  Carolina. —  Williams  v.  Mallory,  33 
S.  C.  601,  11  S.  E.  1068. 

42.  Fryman  v.  Fryman,  9  Ohio  Cir.  Ct.  91, 
6  Ohio  Cir.  Dec.  377;  Schneider  v.  Cordes- 
man,  10  Ohio  S.  &  C.  PI.  Dec.  571,  8  Ohio 
N.  P.  99;  Smith  v.  Montag,  1  Ohio  S.  &  C. 
PI.  Dec.  224,  32  Cine.  L.  Bui.  153;  In  re 
Keim,  201  Pa.  St.  609,  51  Atl.  337;  Theil- 
acker's  Estate,  12  Pa.  Dist.  230,  28  Pa.  Co. 
Ct.  368;  Breen's  Estate,  11  Pa.  Dist.  745; 
Darlington's  Estate,  9  Del.  Co.  583;  Marcy's 
Estate,  9  Kulp  (Pa.)  128;  Ex  p.  Worley,  49 
S.  C.  41,26S.  E.  949;  Williams  v.  Mallory,  33 
S.  C.  601,  11  S.  E.  1068;  Grant  v.  Grant,  9 
Ont.  Pr.  211. 

43.  Clarity  v.  Sheridan,  91  Iowa  304,  59 
W.  52;  Snyder       Snyder,  75  Iowa  255, 

39  N.  W.  297 ;  Garrison  v.  Cox,  99  N.  C.  478, 
6  S.  E.  124. 

44.  Nebraska. —  Schick  v.    Whitcomb,  68 


Nebr.  784.  94  N.  W.  1023;  Reckewey  v. 
Waltemath,  28  Nebr.  492,  44  N.  W.  659. 

New  York. —  Jouffret  v.  Loppin,  20  N.  Y. 
App.  Div.  455,  46  N.  Y.  Suppl.  810;  Matter 
of  Dusenbury,  34  Misc.  666,  70  N.  Y.  Suppl. 
725. 

Ohio. —  Schneider  v.  Cordesman,  10  Ohio 
S.  &  C.  PI.  Dec.  571,  8  Ohio  N.  P.  99. 

Rhode  Island. —  Trowbridge  v.  Caulkins,  17 
R.  I.  580,  23  Atl.  1102;  Hendry  v.  Holling- 
drake,  16  R.  L  477,  17  Atl.  50. 

Texas.— Kyutt  v.  Venters,  41  Tex.  285; 
Robb  V.  Robb,  (Civ.  App.  1897)  41  S.  W. 
92;  Moore  V.  Moore,  (Civ.  App.  1895)  31 
S.  W.  532. 

45.  See  supra,  III,  C,  4,  e. 

46.  Indiana. —  Hawkins  v.  McDougal,  125 
Ind.  597,  25  N.  E.  807. 

Missouri. —  Cowden  v.  Cairns,  28  Mo.  471. 

New  Yor/c— Tilton  v.  Vail,  42  Hun  638; 
Ackley  v.  Dygert,  33  Barb.  176;  Van  Arsdale 
V.  Drake,  2  Barb.  599. 

Pennsylvania. — Himelspark's  Estate,  8  Pa. 
Dist.  183;  Caughey  v.  Harrar,  21  Lane.  L. 
Rev.  353. 

England. —  Gaskell  v.  Gaskell,  6  Sim.  643, 
9  Eng.  Ch.  643,  58  Eng.  Reprint  735;  Baring 
V.  Nash,  1  Ves.  &  B.  551,  35  Eng.  Reprint 
214. 

Canada. —  Lalor  v.  Lalor,  9  Ont.  Pr.  455. 
See  38  Cent.  Dig.  tit.  "Partition,"  §  46 
et  seq. 

47.  Mussey  v.  Sanborn,  15  Mass.  155;  Mc- 
Eachern  v.  Gilchrist,  75  N.  C.  196;  Palethorp 
V.  Palethorp.  194  Pa.  St.  408,  45  Atl.  322; 
Caldwell  v.  Snyder,  178  Pa.  St.  420,  35  Atl. 
996,  35  L.  R.  A.  198;  Duke  v.  Hague,  107  Pa. 
St.  57;  Tieman  v.  Baker,  63  Tex.  641. 

48.  Malone  v  Conn,  95  Ky.  93,  23  S.  W. 
677,  15  Kv.  L.  Rep.  421 ;  Black  v.  Washing- 
ton, 65  Miss.  60,  3  So.  140. 

49.  Fitts  V.  Craddock,  144  Ala.  437,  39  So. 
506,  113  Am.  St.  Rep.  53;  McQueen  v.  Turner, 
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for  life  need  not  be  for  the  life  of  tlie  ootriplaiiiaiit.  It  may  be  for  tlie  life  of 
another,'"'"  or  so  long  as  the  complainant  may  i-etnain  a  widow  or  unmarried/'' 

12.  Tenants  by  the  Curtesy.  A  tenant  by  the  curtesy,  either  initiate  or  con- 
summate, of  a  moiety  of  lands  necessarily  falls  within  the  rule  that  partition  may 
be  compelled  by  a  tenant  for  life/'^  J^f.  Y.  Code  Civ.  Proc.  §  1538,  declares  that 
"  no  person,  other  than  a  joint  tenant,  or  a  tenant  in  common  of  the  property, 
shall  be  a  plaintiff  in  the  action."  The  obscurity  in  tlie  report  and  opinion  in 
Reed  v.  E.eed,''"''  warranted  the  conclusion  that  it  had  been  conceded  in  that  case 
that  a  tenant  by  the  curtesy  was  neither  a  joint  tenant  nor  a  tenant  in  common, 
and  hence  could  not  be  plaintiff  in  partition  ;  but  it  is  prol>al;le  in  that  case  that 
plaintiff,  instead  of  being  a  tenant  of  a  moiety,  was  a  tenant  in  severalty,  in  which 
event  there  could  be  no  donbt  of  his  inal^ility  to  compel  partition.'^ 

13.  Widows  of  Deceased  Cotenants,  Where  the  common-law  rule  prevails 
entitling  the  widow  to  dower  in  lands  of  which  her  liusband  was  seized  during 
the  marriage,  she  appeal's  not  to  be  entitled  to  maintain  a  suit  for  partition  after 
his  death,  irrespective  of  whether  he  was  a  tenant  in  severalty  or  of  a  moiety 
only.^^  If  a  widow  is  by  statute  given  a  moiety  in  tlie  lands  of  her  deceased  hus- 
band, althougli  "  in  lien  of  dower,"  or  he  devises  a  moiety  to  her,  she  becomes  on 
his  death  a  tenant  in  common  with  his  other  heirs,  and,  as  such  entitled  to  par- 
tition.^* Although  she  is  by  statute  prohibited  during  a  subsequent  coverture 
from  alienating  lands  inherited  from  her  former  husband,  slie  may  enforce 
partition  thereof  .^^ 

14.  Aliens.  An  alien  cotenant  may  maintain  a  suit  for  partition,  although, 
because  of  his  alienage,  he  is  not  entitled  to  hold  real  property  should  the  state 
object,^^  or  his  interest  therein  will  terminate  unless  within  three  years  he  exercises 
his  power  to  sell  it.^^ 

15.  Holders  of  Contingent  and  Uncertain  Interests.  In  K'orth  Carolina, 
although  plaintiff  is  in  possession  and  entitled  to  the  possession  of  a  moiety  of  the 
property,  he  will  be  denied  partition  if  his  estate  is  held  subject  to  contingencies 
to  occur  in  the  future  rendering  it  impossible  for  the  court  to  determine  who  may 
become  entitled  after  plaintiff's  death  or  after  some  other  future  event.^  These 
considerations  may  doubtless  influence  the  action  of  the  court  in  its  final  judg- 


91  Ala.  273,  8  So.  863;  Gayle  v.  Johnson,  80 
Ala.  395;  Shaw  v.  Beers,  84  Ind.  528;  Jen- 
kins V.  Fahey,  73  N.  Y.  355;  O'Toole  v. 
O'Toole,  39  N.  Y.  App.  Div.  302,  56  N.  Y. 
Suppl.  963. 

50.  Holmes  v.  Fulton,  193  Pa.  St.  270,  44 
Atl.  426. 

51.  Gillespie  v.  Allison,  115  N.  C.  542,  20 
S.  E.  627;  Hobson  v.  Sherwood,  4  Beav.  184, 
49  Eng.  Reprint  309. 

A  sole  tenant  for  life  cannot  compel  parti- 
tion against  remainder-men  who  hold  their 
estate  in  cotenancy.  Fiskin  v.  Ife,  28  Ont. 
595. 

52.  Weise  v.  Welsh,  30  N.  J.  Eq.  431; 
Tilton  V.  Vail,  42  Hun  (N.  Y.)  638;  Bender 
V.  Van  Allen,  28  Misc.  (N.  Y.)  304,  59  N.  Y. 
Suppl.  885;  Riker  v.  Darke,  4  Edw.  (N.  Y.) 
668;  Otley  v.  McAlpine,  2  Gratt.  (Va.)  340. 

53.  Reed  v.  Reed,  107  N.  Y.  545,  14  N.  E. 
442,  28  N.  Y.  Wkly.  Dig.  26  [affirming  46 
Hun  212,  13  N.  Y.  Civ.  Proc.  109.  27  N.  Y. 
Wkly.  Dig.  244]. 

54.  Tilton  V.  Vail,  53  Hun  (N.  Y.)  324,  6 
N.  Y.  Suppl.  140. 

55.  See  supra,  III,  C,  3,  a;  and  the  follow- 
ing cases: 

Delaware. —  Ea;  p.  Biirgcss,  1  Del.  C'h.  233. 
Jndlan/ci. —  Kissel  v.  Eaton,  64  Ind.  248. 

[Ill,  E,  11] 


NeirasJca. —  Hurste  v.  Hotaling,  20  Nebr. 
178,  29  N.  W.  299. 

New  J  ersey. —  Bleecker  v.  Hennion,  23 
N.  J.  Eq.  123. 

ISfew  York. —  Coles  v.  Coles,  15  Johns.  159, 
8  Am.  Dec.  231;  Wood  v.  Clute,  1  Sandf.  Ch. 
199. 

England. —  Hobson  v.  Sherwood,  4  Beav. 
184,  49  Eng.  Reprint  309. 

Canada. —  Fram  v.  Fram,  12  Ont.  Pr.  185; 
Devereux  v,  Kearns,  11  Ont.  Pr.  452. 

The  obscure  opinion  in  Palethorp  v.  Pale- 
thorp,  168  Pa.  St.  102,  31  Atl.  917.  leaves  us 
in  doubt  whether  it  was  intended  to  affirm 
that  a  dowress  might  maintain  proceedings 
for  partition  in  Pennsylvania. 

56.  Sears  v.  Sears,  121  Mass.  267;  Chou- 
teau V.  Paul,  3  Mo.  260;  Steel's  Appeal,  86 
Pa.  St.  222. 

57.  Mickels  v.  Ellsesser,  149  Ind.  415,  49 
N.  E.  373. 

58.  Hall  V.  Hall,  13  Hun  (N.  Y.)  306 
[affirmed  in  81  N.  Y.  130] ;  Nolan  v.  Com- 
mand, 1]  N.  Y.  Civ.  Proc.  295. 

59.  Schultze  V.  Schultze,  144  111.  290,  33 
N.  E.  201,  36  Am.  St.  Rep.  432,  19  L.  R.  A. 
90. 

60.  Simpson  ;;.  Wallace,  83  N.  C.  477 :  Jus- 
tice V.  Guion,  76  N.  C.  442;  Williams  v.  Has- 
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ment  or  decree,  but  we  believe  they  do  not  justify  it  in  refusing  to  entertain  the 
proceeding  nor  in  denying  such  relief  as  may  seem  proper  under  the  circumstances."^ 
16.  Joinder  of  Applicants.  Tiiere  is  no  doubt  that  two  or  more  persons,  each 
of  whom  might  separately  maintain  a  proceeding  for  partition,  may  properly  be 
joined  as  plaintiffs  therein.*^^  Nor  do  we  see  any  impropriety  in  joining  with  a 
plaintiff  entitled  by  himself  to  maintain  the  action  other  persons  who,  although 
they  could  not  by  themselves  compel  a  partition,  are  necessary  or  proper  parties 
defendant  because  they  have  some  interest  or  lien  which  may  be  affected  by  the 
linal  judgment,  and  their  presence  in  court  is  necessary  to  vest  a  complete  title  in 
the  purchaser  or  allottees."^  It  is  true  there  are  courts  wherein  this  view  does  not 
prevail  and  which  will  not  permit  the  joining  as  plaintiff  of  one  who  could  not  by 
himself  have  maintained  the  action,*"*  and  especially  object  to  the  joinder  of  per- 
sons whose  interests  may  be  adverse  or  conflicting.®^  If  several  persons  entitled 
to  compel  partition  may  join  as  complainants,  why  may  not  all  such  persons  ?  It 
is  true  this  proceeding  might  result  in  the  anomaly  of  a  suit  or  action  in  which 
there  was  no  defendant,  and  this  has  been  thought  a  suflicient  reason  for  refusing 
to  entertain  it."''  The  reason,  being  purely  technical,  seems  unworthy  of  serious 
consideration,  and  has  been  overruled  whenever  recently  presented  for  judicial 
consideration."^ 

F.  Of  Parties  Defendant,  and  the  Persons  Bound  by  the  Partition  — 

1,  The  Effect  of  Omitting  a  Necessary  Party.  It  is  of  the  utmost  importance 
that  plaintiff  make  parties  defendant  all  persons  necessary  to  a  complete  and  final 
partition  of  the  estate  or  interest  sought  to  be  partitioned.  If  he  does  not  do  so, 
the  court,  whenever  its  attention  is  called  to  the  defect,  will  either  refuse  plaintiff 
relief,  or  suspend  the  proceedings  until  the  necessary  parties  are  brought  in.*^  If 
it  does  not  do  so  and  the  non-joinder  appears  by  the  record,  so  that  an  appellate 
court  may  take  cognizance  of  it,  it  will  reverse  the  judgment,  whether  the  atten- 


sell,  73  N.  C.  174,  74  N.  C.  434;  Grissom  v. 
Parish,  62  N.  C.  330;  Watson  v.  Watson,  56 
N.  C.  400. 

61.  Patterson  Earhart,  6  Ohio  S.  &  C. 
PI.  Dee.  16,  29  Cine.  L.  Bui.  313;  Sill  v. 
Blaney.  159  Pa.  St.  264,  28  Atl.  251. 

62.  Donnor  v.  Quartermas,  90  Ala.  164,  8 
So.  715,  24  Am.  St.  Eep.  778;  Upham  v.  Brad- 
lev,  17  Me.  423;  Chouteau  v.  Paul,  3  Mo.  260; 
Ladd  V.  Perley,  18  K  H.  395. 

63.  Thus  an  administrator  may  be  joined 
with  an  heir  (Harkins  v.  Pope,  10  Ala.  493), 
an  executor  with  a  devisee  (Page  v.  Webster, 
8  Mich.  263,  77  Am.  Dec.  446),  a  widow 
with  an  heir  (Chouteau  v.  Paul,  3  Mo.  260), 
a  remainder-man  with  a  life-tenant  (Sike- 
meier  v.  Galvin,  124  Mo.  367,  27  S.  W.  551), 
or  a  wife  having  an  inchoate  right  of  dower 
with  her  husband  (Foster  v.  Foster,  38  Hun 

(N.  Y.)  365;  Ripple  v.  Gilborn,  8  How.  Pr. 

(N.  Y.)  456). 

64.  Wood  V.  Bryant,  68  Miss.  198,  8  So. 
518;  Mark  v.  Mark,  9  Watts  (Pa.)  410; 
Lockhart      Power,  2  Watts  (Pa.)  371. 

65.  Struppman  v.  MuUer,  52  How.  Pr. 
(N.  Y.)  211. 

66.  Winthrop  v.  Minot,  9  Cush.  (Mass.) 
405;  Swett  V.  Bussey,  7  Mass.  503;  Bompart 
V.  Roderman,  24  Mo.  385;  Ex  p.  Robinson, 
(Mich.  T.  2  Vict.)  R.  &  J.  Dig.  2656;  In  re 
Usher,  1  U.  C.  Q.  B.  527 ;  In  re  Eastwood,  1 
U.  C.  Q.  B.  3. 

67.  Waugh  V.  Blumenthal,  28  Mo.  462; 
Geer  v.  Geer,  109  N.  C.  679,  14  S.  E.  297; 
Moore  v.  Blagge,  91  Tex.  151,  38  S.  W.  979, 


41  S.  W.  465;  Blagge  v.  Shaw,  (Tex.  Civ. 
App.  1897)  41  S.  W.  756. 

68.  Delaware. —  Candy  v.  Stradley,  1  Del. 
Ch.  113. 

Kentucky. —  Kendrick  v.  Kendrick,  4  J.  J. 
Marsh.  241. 

Louisiana. —  Miguez  v.  Delahoussaye,  25 
La.  Ann.  531:  Rightor  v.  De  Lizardi,  4  La. 
Ann.  260 ;  Willey  v.  Carter,  4  La.  Ann.  56. 

Maine. —  Richardson  v.  Watts,  94  Me.  476, 
48  Atl.  180. 

Mtcliigan. — Benedict  v.  Beurmann,  90  Mich. 
396,  51  N.  W.  461. 

Missouri. —  Lilly  v.  Menke,  126  Mo.  190,  28 
S.  W.  643,  994;  Hiles  v.  Rule,  121  Mo.  248, 
25  S.  W.  959;  Estes  v.  Nell,  108  Mo.  172, 
18  S'.  W.  1006. 

'New  York. —  Burhans  v.  Burhans,  2  Barb. 
Ch.  398. 

Ohio. —  Barr  v.  Chapman,  5  Ohio  Cir.  Ct. 
69,  3  Ohio  Cir.  Dec.  36. 

rea;as.— Black  v.  Black,  95  Tex.  627,  69 
S.  W.  65;  McKinney  v.  Moore,  73  Tex.  470, 
11  S.  W.  493;  De  la  Vega  v.  League,  64  Tex. 
205;  Franklin  v.  Moss,  (Civ.  App.  1901)  64 
S.  W.  786;  Curtis  v.  Cockrell,  9  Tex.  Civ. 
App.  51,  28  S.  W.  129;  Davis  v.  Loessin, 
(Civ.  App.  1894)  26  S.  W.  923. 

United  States. —  Barney  v.  Baltimore,  6 
Wall.  280,  18  L.  ed.  825;  Santa  Clara  Min. 
Assoc.  V.  Quicksilver  Min.  Co.,  17  Fed.  657, 
8  Sawy.  330. 

England. —  Dodds  v.  Gronow,  20  L.  T.  Rep. 
N.  S.  104,  17  Wkly.  Eep.  511. 

See  38  Cent.  Dig.  tit.  "  Partition,"  §  137. 
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tioii  of  the  trial  court  was  called  to  tlie  defect  or  not;**  and  the  judgment, 

althou<>;li  never  reversed  or  otherwise  vacated,  can  Dot  affect  the  title  of  any  party 
omitted  tlierefroni,  and  lie,  notwithstanding^  the  attempted  partition,  may  assert 
his  title  or  interest  against  any  allottee  or  purcliaser.™ 

2.  The  General  Rule  as  to  Parties  Defendant.  A  suit  for  partition  is  hut  a 
co.mpuLsoiy  method  of  acquiring  title  in  severahy  to  the  property  sub ject  thereto, 
which,  without  such  suit,  iniglit  liave  been  acquired  by  voluntary  conveyances 
and  releases.  The  only  safe  course  for  plaintiff  to  pursue  is  to  ascertain  from 
what  persons  he  would  desire  conveyances  and  releases,  if  he  were  not  proceeding 
by  suit,  and,  having  so  ascertained,  to  make  them  all  parties  defendant.^'  And  if 
relief  in  addition  to  partition  is  sought,  it  may  bo  necessary  to  include  the  parties 
required  to  make  that  relief  effective,  even  though  no  conveyance  or  release  from 
them  is  essential  to  vesting  an  unencumbered  title  in  fee  in  the  allottee  or 
purcliaser.''^ 

3.  Persons  Interested  in  the  Property  in  Different  Capacities.  A  person  may 
hold  interests  in  the  same  realty  in  two  or  more  capacities,  in'which  event  a  judg- 
ment against  him  in  one  capacity  does  not  bind  him  in  the  other.  If,  holding 
under  distinct  trusts  in  favor  of  different  persons,  he  is  made  a  defendant,  one 
only  of  the  trusts  being  disclosed  by  the  pleadings,  he  is  not  affected  l)y  the  judg- 
ment in  so  far  as  the  other  trust  is  involved.'^    Therefore,  if  any  party  is  inter- 


69.  Camp  Phosphate  Co.  v.  Anderson,  48 
Fla.  226,  37  So.  722,  111  Am.  St.  Rep.  77; 
Wachter  v.  Doerr,  210  111.  242,  71  N.  E.  401; 
Holloway  v.  Mcllhenny  Co.,  77  Tex.  657,  14 
S.  W.  240. 

70.  Alabama. —  Caperton  v.  Hall,  118  Ala. 
265,24  So.  122;  Gayle  v.  Johnston,  80  Ala.  395. 

/oiea.— Parkhiil  v.  Doggett,  (1907)  112 
N.  W.  189;  Fui-enes  v.  Severtson,  102  Iowa 
322,  71  N.  W.  196. 

New  York. —  Moore  v.  Appleby,  108  N.  Y. 
237,  15  N.  E.  377  [affirming  36  Hun  368]; 
Skillin  V.  Central  Trust  Co.,  80  N.  Y.  App. 
Div.  206,  80  N.  Y.  Suppl.  188;  Campbell  v. 
Stokes,  66  Hun  381,  21  N.  Y.  Suppl.  493 
[affirmed  in  142  N.  Y.  23,  36  N.  E.  811]; 
O'Connor  v.  McMahon,  54  Hun  66,  7  N.  Y. 
Suppl.  225. 

North  Carolina.— B.g,n  v.  Want,  61  N.  C. 
502. 

Pennsylvania. —  Perrine  v.  Kohr,  205  Pa. 
St.  602,  '55  Atl.  790. 

Tennessee. —  Glasscock  v.  Tate,  107  Tenn. 
486,  64  S.  W.  715. 

Texas.— B\a,ck  v.  Black,  95  Tex.  627,  69 
S.  W.  65. 

West  Virginia. —  High  v.  Pancake,  42 
W.  Va.  602,  26  S.  E.  536. 

England. —  Atkinson  v.  Holtby,  10  H.  L. 
Cas.  313,  11  Eng.  Eeprint  1047. 

Canada. —  Hurtubsie  v.  Stamford,  5  Quebec 
Pr.  151. 

71.  Alabama. —  Ferris  v.  Montgomery 
Land,  etc..  Co.,  94  Ala.  557,  1  So.  007,  33 
Am.  St.  Rep.  146. 

Florida. —  Camp  Phosphate  Co.  v.  Ander- 
son, 48  Fla.  226,  37  So.  722,  111  Am.  St.  Rep. 
77. 

(Irorqifi. —  Vason  r.  Clanton,  102  Ga.  540, 
29  S.  E.  450;  Joru-s  ii.  Napier,  93  Ga.  582,  20 
S.  E.  41. 

/ZHwois.— -  Kestor  v.  Stark,  19  Til.  328. 
Indiann. —  Milligan  v.  Poole,  35  Ind.  04. 
Kcnivc.ky. —  Borah  v.  Archers,  7  Dana  170. 
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Louisiana. —  Gibbs  v.  Jackson,  47  La.  Ann. 
766,  17  So.  291;  Ware  v.  Vignes,  35  La.  Ann. 
288 ;  Rightor  v.  De  Lizardi,  4  La.  Ann.  260. 

Maine. —  Richardson  v.  Watts,  94  Me.  476, 
48  Atl.  180;  Tilton  v.  Palmer,  31  Me.  486. 

Mississippi. —  Moore  v.  Summerville,  80 
Miss.  323,  31  So.  793,  32  So.  294;  Viek  v. 
Vieksburg,  1  How.  379,  31  Am.  Dec.  167. 

Missouri. —  McGregor  V.  Hampton,  70  ilo. 
App.  98. 

Neio  York. —  Campbell  v.  Stokes,  142  X.  Y. 
23,  36  N.  E.  811  [affirming  66  Hun  381,  21 
N.  Y.  Suppl.  493] ;  Skillin  v.  Central  Trust 
Co.,  80  N.  Y.  App.  Div.  206,  80  N.  Y.  Suppl. 
188;  Booth  V.  Fordham,  73  N.  Y.  App.  Div. 
109,  76  N.  Y.  Suppl.  664;  Schwencke  v.  Hafif- 
ner,  18  N.  Y.  App.  Div.  182,  45  N.  Y.  Suppl. 
937 ;  Letson  v.  Evans,  33  Misc.  437,  68  N.  Y. 
Suppl.  421. 

Pennsylvania. —  Stickles  v.  Oviatt,  212  Pa. 
St.  219,  61  Atl.  908. 

reaJCKs.— Smith  v.  Brown,  66  Tex.  543,  1 
S'.  W.  573;  Stark  v.  Carroll,  66  Tex.  393.  1 
S.  W.  188;  Johns  v.  Northcutt,  49  Tex.  444; 
Buffalo  Bayou  Ship  Channel  Co.  v.  Bruly,  45 
Tex.  6;  Hamilton  v.  Flume,  2  Tex.  Unrep. 
Cas.  694;  Keith  i;.  Keith,  (Civ.  App.  1905) 
87  S.  W.  384;  Shiner  v.  Shiner,  15  Tex.  Civ. 
App.  666,  40  S.  W.  439. 

West  Virginia. —  Oneal  v.  Stimson,  61 
W.  Va.  551,  56  S.  E.  889. 

Wisconsin. —  Morse  v.  Stockman,  65  Wis. 
36,  26  N.  W.  176. 

The  fact  that  a  defendant  is  an  alien  who 
has  not  declared  his  intention  to  become  a 
citizen  will  not  prevent  the  maintenance  of 
the  action  against  him.  Nolan  v.  Command, 
11  N.  Y.  Civ.  Proc.  295. 

72.  Wilson  V.  Holt,  85  Ala.  05,  4  So.  625 ; 
Datt's  Estate,  17  Pittsb.  Leg.  J.  N.  S.  349; 
Portis  V.  Hill,  14  Tex.  09,  65  Am.  Dec.  99: 
Monro  V.  Toronto  P.  Co.,  5  Ont.  L.  Rep.  483. 

73.  Numsen  v.  Lyon,  87  Md.  31,  39  Atl. 
533. 
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ested  in  diflferent  capacities,  he  must  be  made  a  party  in  each  capacity  ;  hut  this 
is  probably  accompUshed  when  he  is  merely  once  named  as  a  party  in  tlie  caption 
of  the  complaint,  if  it  fully  discloses  the  title  to  the  property  and  its  allegations 
therefore  show  fully  every  capacity  in  which  he  holds  or  is  interested.'''* 

4.  The  Limitations  of  the  Parties  Defendant  to  the  Estate  Sought  to  Be  Par- 
titioned—a.  The  General  Rule.  If  the  estate  sought  to  be  partitioned  is  less 
than  the  fee,  it  is  of  course  not  necessary  to  make  any  person  a  party  defendant 
whose  title  or  interest  does  not  relate  to  such  estate.''^  An  exception  to  this  rule 
has  been  held  to  exist  when  the  owners  of  the  equitable  title  seek  partition  thereof, 
in  which  event,  it  was  said,  they  must  make  the  holders  of  the  legal  title  parties 
defendant.'''^ 

b.  Trustees  and  Beneficiaries.  If  any  estate  or  interest  in  the  ]:)roperty  sought 
to  be  partitioned  is  held  by  one  person  in  trust  for  another,  there  is  no  doubt  that 
both  are  proper  parties  defendant.'''''  There  are  apparently  exceptional  circum- 
stances in  which  the  one  or  the  other,  while  a  proper,  is  not  a  necessary,  party.''^ 
If  trustees  who  have  never  acted  as  such  put  in  a  disclaimer,  it  is  said  that  the 
court  may  proceed,  where  the  beneficiaries  are  already  before  it,  to  make  the  par- 
tition without  first  appointing  new  trustees.'''  But  as  a  general  rule,  if  there  is 
any  case  in  which  a  trustee  or  his  cestui  que  trust  may  safely  be  omitted  as  a 
party,  it  must  be  one  where  he  has  no  substantial  interest  in,  or  control  over,  the 
property,  and  to  hold  him  bound  by  the  judgment  could  not  deprive  him  of  any 
substantial  right,  or  by  any  possibility  thwart  any  purpose  of  the  trust.  In  a 
court  of  equity  "  the  cestui  que  trust  is  regarded  as  the  owner  of  the  property, 
and  his  own  representative  in  reference  thereto.  He  is  there  separate  and  dis- 
tinct from  the  trustee,  and,  in  a  sense,  the  adversary  of  the  latter.  He  prosecutes 
and  defends  his  own  interests,  and  shapes,  through  the  decrees  of  the  court,  the 
conduct  of  the  trnstee.  Hence,  unless  there  be  something  special  in  the  terms  of 
the  trust,  which  confers  upon  the  trustee  the  power  and  duty  to  represent  in 
courts  of  equity  the  beneficial  interest ;  unless  a  power  of  attorney,  so  to  speak,  is 
conferred  upon  him  to  represent  these  interests,  in  those  forums,  a  decree  in 
equity  affecting  the  trust  estate,  rendered  against  the  trustee,  in  the  absence  of 
the  cestui  que  trusty  is  not  binding  on  the  latter."  ^  These  general  principles 
relating  to  the  law  of  judgments  seem  equally  applicable  to  judgments  and  decrees 
in  partition,^'  unless  it  can  be  truly  affirmed  that  the  alleged  cestui  que  trust\\z&  no 
interest  in  the  property or  unless  the  proceeding  is  purely  at  law,  where  the 
equitable  title  of  the  beneficiary  cannot  be  recognized,  in  which  event,  although 
he  cannot  be  made  a  party,  he  is  not  bound  by  the  judgment,  unless  in  the  excep- 
tional case  described  above,  when  the  trustee  must  be  deemed  to  have  power  to 
represent  both.  It  is  not  essential  that  one  be  designated  as  a  trustee  in  the 
proceedings,  if  he  is  made  a  party  and  his  interest  correctly  disclosed  therein.^^ 


74.  Diehl  v.  Lambart,  9  N.  Y.  Civ.  Proc 
267. 

75.  Canfisld  v.  Ford,  28  Barb.  (N.  Y.) 
336. 

76.  Hunter  v.  Brown,  7  B.  Mon.  (Ky.) 
283. 

77.  Georgria.— Welch  Agar,  84  Ga.  583, 
11  S.  E.  149,  «0  Am.  St.  Rep.  380. 

ilfan/Zand.-- Numsen  v.  Lyon,  87  Md.  31, 
39  Atl.  533, 

Missouri. —  Eeinhardt  v.  Wendeck,  40  Mo. 
677. 

Neio  Jersey. —  Mackey  v.  Mackev,  (Ch. 
1906)  63  Atl.  984. 

Nejc  York. — •  Evans  t\  Ogsbury,  2  N.  Y. 
App.  Div.  556,  37  N.  Y.  Suppl.  1104. 

Pennsylvania. —  Reid  v.  Clendenning,  193 
Pa.  S't.  406,  44  Atl.  500. 


78.  Welch  V.  Agar,  84  Ga.  583,  11  S.  E. 
149,  20  Am.  St.  Rep.  380;  Braker  v.  Dever- 
eaux,  8  Paige  (N.  Y.)  513;  Stace  v.  Gage, 
8  Ch.  D.  451,  47  L.  J.  Ch.  608,  38  L.  T  Rep. 
N.  S.  843,  26  Wkly.  Rep.  605. 

79.  King  V.  Donnelly,  5  Paige  (N.  Y.) 
46. 

80.  Lebeck  v.  Ft.  Payne  Bank,  115  Ala. 
447,  22  So.  75,67  Am.  St.  Rep.  51,  opinion  of 
the  court  by  Head,  J. 

81.  Nelson  v.  Haisley,  39  Fla.  145,  22  So. 
265;  Numsen  v.  Lyon,  87  Md.  31,  39  Atl. 
533;  Miller  v.  Wright,  109  N  Y.  194,  16 
N.  E.  205. 

82.  Eisner  v.  Curiel,  2  N.  Y.  App.  Div. 
522,  37  N.  Y.  Suppl.  1119. 

83.  Reid  v.  Clendenning,  29  Pittsb.  Leg.  J. 
N.  S.  (Pa.)  396. 
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6.  Adverse  Claimants.  Indepotidently  of  some  fitattite  authorizing  it,  a  per- 
son claiming  advensely  to  plainti/r  and  tlic  cotenancy  w  not  a  profKir  party 
defendant,**'  nor  can  lie  intervene  in  the  proceeding.**''  Jiut  the  HtatuteH  of  many 
of  the  states  permit  plaintiff  to  make  a  party  defendant  any  one  who  claims  any 
interest,  whether  adversely  to  plaintilf  or  not,  and  the  i>roceeding,  in  addition  to 
partitioning  the  property,  operates  to  (piiet  the  title  against  all  the  parties  thereto.*** 
Such  claimants  are  not,  however,  necessary  parties.  Jf  omitted,  they  are  not 
bound  by  the  judgment,  but  a  defendant  cannot  insist  with  success  that  the  pro- 
ceeding is  defective  for  want  of  necessary  parties  and  Juust  hence  be  stayed 
until  they  are  brought  in.^''  Therefore  it  is  never  a  sufficient  answer  to  a  suit  in 
partition  that  one  not  a  party  thereto  chiiins  an  interest  in  the  property,  unless  it  fur- 
ther appears  that  such  claim  is  well  founded,****  although  the  claimant  is  in  possession 
as  a  trespasser,^^  or  has  ^  prima  facie  title  which  it  is  necessary  to  rebut  by  proving 
fraud  in  the  conveyance  to  him.™  But  an  outstanding  adverse  title,  if  paramount, 
defeats  the  partition,  if  held  by  one  not  a  party  to  the  suit,  although  the  allegations 
of  the  complaint  and  answer  unite  in  averring  title  in  plaintiff  and  defendant. 

6.  Disseizors.  The  remarks  made  in  the  preceding  section  are  equally  appli- 
cable to  persons  holding  adverse  possession  of  the  property,  but  in  fact  having 
otherwise  no  right  therein.  They  may  in  many  of  the  states  be  made  parties 
defendant  and  compelled  to  present  and  litigate  their  claim.  In  such  states  they 
are  proper,  but  not  necessary,  parties  defendant  unless  their  possession  lias  ripened 
into  title  by  pi'escription.^'^ 

7.  Ow^NERS  OF  Estates  Not  in  Possession.  Ordinarily  estates  not  in  possessiorx 
are  not  subject  to  partition,  but  this  rule  has  been  changed  in  some  of  the  states, 
and  whenever  the  purpose  of  the  proceeding  is  to  affect  estates  in  reversion  oi- 
remainder,  and  such  purpose  is  susceptible  of  accomplishment  imder  the  statutes? 
of  the  state,  all  persons  interested  in  the  reversion  or  remainder  must  be  mado 
parties.^^  Where  the  interest  is  contingent  or  uncertain,  there  are  decisions  indi- 
cating that  the  holder  thereof  need  not  be  made  a  party  defendant;^*  but  we 
apprehend  that  this  position  is  not  maintainable.^^ 


84.  Tilton  v.  Palmer,  31  Me.  486;  Nugent 
V.  Powell,  63  Miss.  99. 

85.  Hillens  v.  Brinsfield,  113  Ala.  304,  21 
So.  208. 

86.  Morenhout  v.  Higuera,  32  Cal.  289; 
Mclntire  v.  Mclntire,  82  Ky.  502;  Townsend 
V.  Bogert,  126  N.  Y.  370,  27  N.  E.  555,  22 
Am.  St.  Rep.  835;  Lawrence  f.  Norton,  116 
N.  Y.  App.  Div.  896,  102  N.  Y.  Suppl.  431; 
Wallace  v.  Curtis,  29  Misc.  (N.  Y.)  415,  61 
N.  Y.  Suppl.  994  {reversed  on  other  grounds 
in  53  N.  Y.  App.  Div.  41]  ;  Spliess  v.  Meyer, 
13  N.  Y.  Suppl.  70 ;  and  supra,  111,  'E,  5,  a, 
b;  infra,  111,  L,  2.  b. 

87.  Dresser  v.  Travis,  177  N.  Y.  371,  69 
K  E.  734;  Quinn  v.  Fidelity  Title,  etc.,  Co., 
31  Pittsb.  Leg.  J.  N.  S.  (Pa.)  85;  Wipff  v. 
Heder,  (Tex.  Civ.  App.  1897)  41  S.  W.  164; 
Doll  V.  Mundine,  7  Tex.  Civ.  App.  96,  26 
S.  W.  87.  . 

88.  Reed  v.  Reed,  80  S.  W.  520,  25  Ky.  L. 
Eep.  2324;  Monarque  v.  Monarque,  19  Hun 
(N.  Y. )  332  [reversed  on  other  grounds  in 
80  N.  Y.  320];  Wipff  v.  Heder,  (Tex.  Civ. 
App.  1897)  41  S.  W.  164;  Cooper  v.  Hepburn, 
15  Gratt.  (Va.)  551. 

89.  Tucker  v.  Chicago,  etc.,  R.  Co.,  91 
Wis.  570,  05  N.  W.  515. 

90.  Hawley  v.  Soper,  18  Vt.  320. 

91.  Goldman  V.  Millay,  7  Ariz.  285,  64 
Pac.  433. 

Whether  an  adverse  claimant  in:\y.  in  those 
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states  where  he  is  a  proper  party  defendant, 
but  has  been  omitted,  have  himself  brought 
before  the  court  in  any  way  and  thereby  com- 
pel a  determination  of  his  claim  is  doubtful. 
That  he  can  is  denied  in  Mclntire  v.  Mclntire, 
82  Ky.  502,  and  affirmed  in  De  la  Vega  v. 
League,  64  Tex.  205.  It  may  be,  however,  that 
he  is,  in  contemplation  of  law,  a  party  under 
the  general  designation  of  unknown  owners. 
If  so  he  has  the  absolute  right  to  appear  and 
defend.  Harman  V.  Kelley,  14  Ohio  502,  45 
Am.  Dec.  552.  It  is  perhaps  superfluous  to 
state  that  an  adverse  claimant  not  made  a 
party  is  not  affected  by  the  judgment.  Hall 
V.  Caperton,  87  Ala.  285,  6  So.  388. 

92.  Tilton  v.  Palmer,  31  Me.  486. 

93.  Alahama. —  Ramey  v.  Green,  18  Ala. 
771. 

Indiana. —  Tower  v.  Tower,  141  Ind.  223, 
40  N.  E.  747. 

Neio  York. —  Jenkins  v.  Fahey,  73  N.  Y. 
355;  Levy  v.  Levy,  79  Hun  290,  29  N.  Y. 
Suppl.  384;  Moore  v.  Appleby,  36  Hun  368 
[affirmed  in  108  N.  Y.  237,  15  N.  E.  377]. 

North  Carolina. —  Bell  v.  Adams,  81  N.  C. 
118. 

England. —  Kelly  v.  Shelton,  1  Jones  Exch. 
555,  2  Jonos  Excli.  351. 

94.  Collins  1).  Crawford,  (Mo.  1907)  103 
S.  W.  537;  Smith's  Estate,  2  Del.  Co.  (Pa.) 
423:  Thomas  v.  Poole,  19  S.  C.  323. 

95.  Paget  v.  Melcher,  42  N.  Y.  App.  Div. 
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8.  Persons  Not  in  Being.  Persons  not  in  being  -when  the  suit  is  brought,  of 
course,  cannot  be  named  as  parties  defendant,  and,  in  so  far  as  they  can  be  bound 
by  the  judgment,  it  must  be  because  someone  before  the  court  may  be  regarded 
as  representing  tliem.  Wlio  may  be  so  regarded  is  a  question  in  dispute. 
Unquestionably  if  some  person  is  brought  before  tiie  court  liaving  an  estate  of 
inheritance,  he  may  be  representative  not  only  of  his  own  interests,  but  further  of 
the  interests  of  all  who  may  claim  after  his  death.  If,  however,  there  is  no  such 
person,  then  tlie  tenant  for  life  may  be  brought  before  the  court  and  treated  as 
the  representative  of  all  persons  who  may,  by  their  subsequent  birth,  acquire  inter- 
ests in  the  estate.^^  On  the  other  hand  are  decisions  in  effect  denying  that  the 
Hfe-tenant  represents  persons  not  yet  in  e^se^  and  making  partition  impossible 
when  none  but  the  life-tenants  are  before  the  court/''  for  unless  the  person  entitled 
to  represent  the  interest  of  persons  not  in  esse  is  a  party  to  the  suit,  the  judg- 
ment, confessedly,  cannot  bind  them  when  they  do  come  into  being.^^  In  England, 
if  the  person  otherwise  to  be  regarded  as  representing  persons  not  in  being  has  a 
seizin  liable  to  be  defeated  by  a  conditional  limitation  or  an  executory  devise,  he 
cannot  be  deemed  their  representative."*  This  exception  has  been  repudiated  in 
New  York.^  In  that  state,  however,  it  is  essential  in  addition  to  the  person  not 
in  esse  being  represented  by  the  holder  of  the  requisite  antecedent  estate  that  the 
court  shall  by  its  decree  recognize  and  make  some  order  for  the  protection  of  the 
interests  of  the  person  not  in  being.^  This  in  effect  makes  jurisdiction  depend 
on  the  action  of  the  court  rather  than  upon  its  having  acquired  power  to  act. 
Whether  a  child  en  'oentre  sa  mere  can  be  regarded  as  not  in  esse,  &o  as  to  come 
within  the  foregoing  rules,  must  be  regarded  as  subject  to  serious  doubt.  The 
decisions  of  the  state  courts,  while  perhaps  they  have  not  agreed  upon  the  grounds 
on  which  their  conclusions  rested,  have  uniformly,  so  far  as  we  are  aware,  main- 
tained that  a  child  en  ventre  sa  mere  when  an  action  was  begun  or  a  judgment 
pronounced  was  not  bound  by  such  judgment  on  its  subsequent  birth  alive.  If 
so,  a  judgment  in  partition  to  which  an  heir  en  ventre  sa  mere  is  not  a  party  can- 
not be  affected  by  such  judgment.^  On  the  other  hand  the  supreme  court  of  the 
United  States,  in  the  only  case  decided  by  it  bearing  directly  upon  the  subject, 
sustained  a  partition  sale  as  against  a  child  en  ventre  sa  mere,  on  the  ground  that 
it  was  represented  by  its  nlother  and  sisters,  who  were  parties  to  the  action.^  But 
a  recent  case  in  North  Carolina  dissents  from  this  view,  on  the  ground  that  the 
mother,  brothers,  and  sisters  are  necessarily  adverse  parties,  and  therefore  incom- 


76,  58  N.  Y.  Suppl.  913;  Donahue  v.  Fackler, 
21  W.  Va.  124;  Piano  Mfg.  Co.  v.  Kindschi, 
131  Wis.  590,  111  N.  W.  680. 

96.  Georgia. —  Mayer  v.  Hover,  81  Ga.  308, 
7  S.  E.  562. 

Missouri. —  Sparks  v.  Clay,  185  Mo.  393, 
84  S.  W.  40;  Eeinders  v.  Koppelmann,  68 
Mo.  482,  30  Am.  Rep.  802. 

New  Yorfc.— Brevoort  v.  Brevoort,  70  N.  Y. 
136;  Clemens  v.  Clemens,  37  N.  Y.  59;  Mead 
V.  Mitchell,  17  N.  Y.  210,  72  Am.  Dec.  455 
laffirming  5  Abb.  Pr.  92]  ;  Cheeseman  V. 
Thorna,  1  Edw.  629. 

Tennessee. —  Freeman  v.  Freeman,  9  Heisk. 
301. 

Virginia. —  Carneal  v.  Lynch,  91  Va.  114, 
20  S.  E.  959,  50  Am.  St.  Rep.  819;  Faulkner 
V.  Davis,  18  Gratt.  651,  98  Am.  Dee.  698; 
Baylor  v.  Dejarnette,  13  Gratt.  152. 

England. —  Giffard  v.  Hort,  1  Sch.  &  Lef. 
407;  Leonard  v.  Sussex,  2  Vern.  Ch.  526,  23 
Eng.  Reprint  940;  Finch  v.  Finch,  2  Ves. 
492,  28  Eng.  Reprint  315;  Wills  v.  Slade,  6 
Ves.  Jr.  498,  31  Eng.  Reprint  1163. 

97.  Downin  v.  Sprecher,  35  Md.  474;  Over- 


man V.  Sims,  96  N.  C.  451,  2  S.  E.  372;  Eoa 
p.  Miller,  90  N.  C.  625 ;  In  re  Dodd,  62  N.  C. 
97;  Read  v.  Fite,  8  Humphr.  (Tenn.)  328. 

98.  Whitesides  v.  Cooper,  115  N.  C.  570, 
20  S.  E.  295. 

99.  Goodess  v.  Williams,  7  Jur.  1123,  2 
Y.  &  Coll.  595,  21  Eng.  Ch.  595,  63  Eng. 
Reprint  266. 

1.  Mead  v.  Mitchell,  17  N.  Y.  210,  72  Am. 
Dec.  455. 

2.  Monarque  v.  Monarque,  80  N".  Y.  320; 
Fox  V.  Fee,  24  N.  Y.  App.  Div.  314,  49  N.  Y. 
Suppl.  292;  Casey  v.  Casey,  19  N.  Y.  App. 
Div.  219,  45  ]Sr.  Y.  Suppl.  877;  Barnes  v. 
Luther,  77  Hun  (N.  Y.)  234,  28  N.  Y.  Suppl. 
400. 

3.  Breit  v.  Yeaton,  101  111.  242;  Botsford 
V.  O'Conner,  57  111.  72;  McConnel  v.  Smith, 
39  111.  279;  Detrick  v.  Migatt,  19  111.  146, 
68  Am.  Dee.  584;  Giles  v.  Solomon,  10  Abb. 
Pr.  N.  S.  (N.  Y.)  97;  Deal  v.  Sexton,  144 
N.  C.  157,  56  S.  E.  691 ;  Pearson  v.  Carlton, 
18  S.  C.  47. 

4.  Knotts  V.  Stearns,  91  U.  S.  638,  23  L. 
ed.  252. 
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petent  to  represent  a  child  en  ventre  sa  mere!'  If  it  can  bo  Baid  tliat  tliere  \h  any 
one  who  miglit  ])i-oi)erly  liave  l)0()ri  n);ui(;  a  party  to  an  action,  hnt  was  nof,  and  jf 
inado  a  party,  lie  inigiit,  although  acting  in  a  I'CprcHontati ve  ciiaracter,  have  been 
regarded  as  a  representative  of  tlieciiild  en  ve'ntre  m  mere,  tlie  faihire  to  make 
such  person  a  party,  makes  tlie  judgment,  as  against  such  child,  unquestionably 
void." 

9.  Unknown  Owners.    In  many  of  the  states  a  complainant  in  jjartition  may 

make  utd<nown  owners  parties  defendant,  and  tlins  convert  the  proceeding  into 
one  'in  rern,  and  thereby  bind  persons  not  named  as  parties.''  Safe  practice  there- 
fore requires  him  to  consider  carefully  whether  by  any  possibility  any  one  whom 
he  cannot  name  has  under  any  contingency  any  interest  in  the  property,  and  if  so, 
to  make  him  a  party  under  the  general  designation  of  unknown  owners,  and  to 
insert  in  tiie  pleadings  such  allegations  as  may  be  necessary  to  support  such  desig- 
nation, and  to  follow  this  by  siicli  proceedings  as  may  be  required  to  obtain 
jurisdiction  over  all  unnamed  persons. 

10.  Persons  Whose  Title  or  Right  Is  Dependent  on  That  of  a  Cotenant  — 
a.  Grantees.  The  grantees  of  a  cotenant,  if  tlieir  grant  is  coextensive  witii  the 
the  cotenancy,  become  cotenants,  and  as  such,  must  be  made  parties  defendant  in 
place  of  their  grantor,  if  his  grant  divested  him  of  all  interest  in  the  property.* 
Otherwise  both  he  and  they  must  be  made  parties.  In  no  case  does  the  grantor 
represent  the  grantee  so  as  to  give  efifect  against  the  latter  to  a  judgment  to  which 
he  was  uot,  although  his  grantor  was,  a  party A  conveyance  made  by  a  coten- 
ant may  assume  to  dispose  of  some  specific  part  of  the  property  or  some  right  in 
severalty  therein.  Whether  such  grantee  must  be  made  a  defendant  depends  on 
whether  the  grant  to  him  is  valid  as  against  the  other  cote<iants.  If  it  is  of  a  mere 
easement,  they  need  not  respect  it  and  may  partition  without  making  the  grantee 
a  party. If,  on  the  other  hand,  it  is  of  a  specific  parcel  of  the  land  itself,  the 
grantee  acquires  an  interest  which  his  cotenants  cannot  ignore.  He  is  entitled  to 
have  his  conveyance  considered  by  any  court  which  is  called  upon  to  partition 
the  whole  property,^^  although  he  cannot,  to  their  prejudice,  require  the  court  to 
set  aside  to  himself  or  his  grantee  the  part  so  conveyed.'^  Courts  have  proceeded 
without  requiring  such  a  grantee  to  be  made  a  party. Of  course,  if  all  the 
cotenants  have  made  conveyances  in  severalty  to  the  same  parcel,  it  has  ceased  to 
be  held  in  cotenancy,  and  the  grantee  is  not  a  proper  party  to  any  suit  to  partition 
the  residue  of  the  property.^*  The  same  result  may  be  reached  by  the  cotenants 
ratifying  a  conveyance  in  severalty  made  by  one  of  their  number. Where  the 


5.  Deal  v.  Sexton,  144  N.  C.  157,  56  S.  E. 
691,  119  Am.  St.  Rep.  943. 

6.  McArthur  r.  Scott,  113  U.  S.  340,  5  S. 
Ct.  652,  28  L.  ed.  1015. 

7.  Indiana. —  Waltz  v.  Barroway,  25  Ind. 
380. 

Kentucky. — Hynes  v.  Oldham,  3  T.  B.  Mon. 
266. 

Maine. —  Foxcroft  v.  Barnes,  29  Me.  128 ; 
Baylies  v.  Bussey,  5  Me.  153. 

Massachusetts. —  Foster  v.  Abbot,  8  Mete. 
596;  Cook  v.  Allen,  2  Mass.  462. 

Neio  York. —  Paget  v.  Melcher,  42  N.  Y. 
App.  Div.  76,  58  N.  Y.  Suppl.  913;  Denning 
V.  Corwin,  11  Wend.  647;  Cole  v.  Hall,  2  Hill 
625. 

Ohio.—  Rogers  v.  Tucker,  7  Ohio  St.  417. 

Wisconsin. — Kane  v.  Rock  River  Canal  Co., 
15  Wis.  179;  Marvin  v.  Titsworth,  10  Wis. 
320;  Nash  v.  Church,  10  Wis.  303,  78  Am. 
Dee.  678. 

8.  MeNish  v.  Guerard,  4  Strobh.  Eq.  (S.  C.) 
66. 

9.  Oravinr  v.  Livingston,  6  Mart.  (La.) 
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281;  Maloney  v.  Cronin,  7  K  Y.  St.  700; 
Jackson  v.  Brown,  3  Johns.  (N.  Y. )  459; 
Pitzer's  Estate,  24  Pa.  Co.  Ct.  359. 

For  a  very  unique  case  in  which  the  court 
proceeded  without  bringing  the  grantees  be- 
fore the  court  on  the  ground  that  they  were 
represented  by  their  grantors  on  the  latter's 
covenants  of  warranty  see  Bryan  v.  Bryan, 
61  N.  J.  Eq.  45,  48  Atl.  341. 

10.  Pfeiffer  i:  State  University,  74  Cal. 
156,  15  Pac.  622. 

11.  Story  V.  Johnson,  2  Y.  &  C.  Exch.  586; 
Freeman  Coten.  &  P.  §§  195-206. 

12.  Cooper  v.  Fisher,  10  L.  J.  Ch.  221. 

13.  Barnes  v.  Lynch,  151  Mass.  510,  24 
N.  E.  783,  21  Am.  St.  Rep.  470;  Blossom  v. 
Brightman,  21  Pick.  (Mass.)  283;  Broughton 
I.  Howe,  0  Vt.  266. 

14.  Richardson  V.  Loupe,  80  Cal.  490,  22 
Pac.  227. 

15.  Hanrick  v.  Gurley,  93  Tex.  458,  54 
S.  W.  347,  55  S.  W.  119,  56  S.  W.  330;  New 
York,  etc.,  Land  Co.  v.  Hyland,  8  Tex.  Civ. 
App.  601,  28  S.  W.  206. 
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conveyance  made  in  severalty  by  one  cotenant  has  not  been  ratified  by  or  other- 
wise become  binding  on  the  others,  both  tlie  grantor  and  the  grantee  are  proper 
parties  defendant  to  a  suit  for  partition.^^  Indeed,  notwithstanding  the  decisions 
hereinbefore  cited  to  the  contrary,  we  must  regard  both  as  necessary  parties, 
because  while  neither  has  an  interest  extending  to  all  the  lands  of  the  cotenancy, 
each  has  a  vital  interest  in  their  partition  and  a  right  to  insist  that,  in  so  far  as  this 
may  be  done  without  inequitably  prejudicing  the  interests  of  the  other  cotenants, 
the  allotments  made  shall  operate  to  make  effective  the  conveyances  of  the  specific 
parts." 

b.  Heirs.  A  living  cotenant  has  no  heirs.  Hence,  those  who  will  become 
his  heirs  on  his  death  need  not  be  made  defendants.^^  After  the  death  of  a 
cotenant,  his  heirs  become  cotenants  in  his  place  and  must  be  made  parties.^' 
Although  an  heir  is  missing  and  has  long  been  unheard  of,  he  should  be  made  a 
party.  Certainly,  if  living,  he  cannot  be  bound  by  proceedings  in  which  nothing 
has  been  done  to  obtain  jurisdiction  over  him;^  but  if  lie  still  remains  absent 
under  such  circumstances  that  his  death  is  presumed,  perhaps  a  purchaser  at  a  sale 
in  partition  will  not  be  released  from  his  bid  because  the  absentee  was  not  made 
a  defendant.^^  A  child  born  after  his  father's  death  is  nevertheless  one  of  his 
heirs,  and  therefore  must  be  made  a  party  to  any  subsequent  suit  for  partition.^^ 
If  one  of  the  cotenants  dies  during  the  pendency  of  the  suit,  it  cannot  proceed 
so  as  to  bind  his  heirs  or  devisees  unless  and  until  they  are  made  parties.  The 
executor  or  administrator  does  not  represent  them,  and  the  revivor  or  continuance 
of  the  suit  against  him  will  not  bind  them.^  If,  however,  the  status  of  a  case 
at  the  death  of  a  party  justifies  the  entry  of  judgment  nuno  jpro  tunc  as  of  a  date 
preceding  such  death,  it,  when  entered,  binds  his  heirs.^  If  a  cotenant  dies 
apparently  testate,  devising  his  real  property  so  as  to  exclude  some  or  all  his 
heirs  therefrom,  and  the  suit  is  begun  during  the  time  within  which  the  will  may 
be  contested,  the  heirs,  as  well  as  the  devisees,  should  be  made  defendants,  for, 
although  a  suit  brought  within  such  time  cannot  be  successfully  resisted  as  pre- 
mature,^^ no  judgment  which  may  be  rendered  therein  can  be  binding  against  any 
one  not  a  party  thereto  who  successfully  contests  the  will.^® 

c.  Husband  op  Wife  of  Cotenant.  If  a  cotenant  has  a  husband  who,  as  such, 
is  entitled  as  a  tenant  by  the  curtesy,  he  must,  like  any  other  tenant  for  life,  be 
made  a  party .^^  The  relation  of  husband  and  wife  and  his  interest  in  her  real 
property  have  been  so  modified  by  statute  in  some  of  the  states  that  he  is  not 


16.  Blair  v.  Dwyer,  110  La.  332,  34  So. 
464;  Harris  v.  Harris,  75  N.  Y.  App.  Div. 
216,  77  N.  Y.  Suppl.  985. 

17.  California. —  Emeric  v.  Alvarado,  90 
Cal.  444,  27  Pae.  356;  Sutter  v.  San  Fran- 
cisco, 36  Cal.  112;  Gates  v.  Salmon,  35  Cal. 
576,  95  Am.  Dee.  139. 

Mississippi. —  Parker  v.  Harrison,  63  Miss. 
225. 

Missouri. —  Estes  v.  Nsll,  140  Mo.  639,  41 
S.  W.  940. 

New  Hampshire. —  Whitton  v.  Whitton,  38 
N.  H.  127,  75  Am.  Dee.  163. 

Pennsylvania. —  Harlan  v.  Langham,  69 
Pa.  St.  235. 

Texas. —  Puekett  v.  McDaniel,  8  Tex.  Civ. 
App.  630,  28  S.  W.  360. 

18.  Hughey  v.  Mosby,  31  Tex.  Civ.  App. 
76,  71  S.  W.  395. 

19.  Nelson  v.  Haisley,  39  Fla.  145,  22  So. 
265 ;  Chalon  v.  Walker,  7  La.  Ann.  477 ;  Van 
Williams  v.  Elias,  106  K  Y.  App.  Div.  288, 
94  N.  Y.  Sunpl.  611;  Vanderwerker  v.  Van- 
derwerker,  7' Barb.  (N.  Y.)  221;  Huckabee 
V.  Newton,  23  S.  C.  291. 


20.  Johnson  v.  Johnson,  170  Mo.  34,  70 
S.  W.  241,  59  L.  R.  A.  748. 

21.  Tobin  v.  U.  S.  Safe  Deposit,  etc.,  Bank, 
115  La.  366,  39  So.  33;  Martinez  v.  Wall, 
107  La.  737,  31  So.  1023;  Welch's  Appeal, 
126  Pa.  St.  297,  17  Atl.  623. 

22.  Weiland  v.  Muntz,  25  Ohio  Cir.  Ct. 
185. 

23.  Ewald  v.  Corbett,  32  Cal.  493;  Nelson 
V.  Haisley,  39  Fla.  145,  22  So.  265;  Requa  v. 
Holmes,  16  N.  Y.  193,  26  N.  Y.  338. 

24.  Havens  v.  Seashore  Land  Co.,  57  N.  J. 
Eq.  142,  41  Atl.  755;  Molineaux  v.  Raynolds, 
55  N.  J.  Eq.  187,  36  Atl.  276. 

25.  Robertson  v.  Brown,  187  Mo.  452,  86 
S.  W.  187,  106  Am.  St.  Rep.  485. 

26.  Robertson  v.  Brown,  187  Mo.  452,  86 
S.  W.  187,  106  Am.  St.  Rep.  485;  Hughes  v. 
Burriss,  85  Mo.  660;  Tapley  v.  McPike,  50 
Mo.  589. 

27.  Weise  v.  Welsh,  30  N.  J.  Eq.  431 ; 
Bender  v.  Terwilliger,  48  N.  Y.  App.  Div.  371, 
63  N.  Y.  Suppl.  269  [affirmed  in  166  N.  Y. 
590,  59  N.  E.  1118];  Bender  v.  Van  Allen, 
28  Misc.  (N.  Y.)  304,  59  N.  Y.  Suppl.  885; 
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therein  a  necessary,''^  altliougli  perliaps  he  is  a  proper,  party  defendant.^  A  f  ter  the 
death  of  a  female  cotoiiarit,  Jier  liiisband  may  acquire  an  iiiterohit  in  her  property 
as  heir,  and,  if  so,  must  be  made  a  party  defendant.''*'  Tlie  intei'est  of  tlie  wife  of 
a  cotenant  may  consist :  (1)  Of  lier  right  to  dower  in  the  event  of  Ijis  death  before 
lier ;  (2)  of  her  interest  in  tlieir  lioniestead  ;  and  (3j  of  lier  interest  a:s  his  widow 
when  by  liis  death  slie  has  become  entitled  to  have  dower  assigned  to  her,  or  has 
acquired  an  interest  analogous  to  that  of  an  heir.  In  cases  of  the  iirst  class  she 
need  not  he  made  a  defendant.'"  In  those  of  tlie  second  class  she  has  such  a  pres- 
ent interest  under  most  of  the  statutes  that  her  presence  as  a  defendant  is  indis- 
pensable.^* In  cases  of  the  third  class,  if  her  interest  is  merely  that  of  a  dowress 
before  her  assignment,  she  need  not  be  made  a  party  defendant,'^'*  unless  a  sale  is 
sought,  in  which  case  she  is  at  least  a  proper  party.'*^  If  a  widow  of  a  deceased 
cotenant  has  any  interest  in  the  property  other,  or  in  addition  to,  that  of  the 
right  to  have  dower  assigned  out  of  it,  she  umst  be  made  a  defendant  to  reach 
such  other  interest.**^ 

d.  Encumbrancers.    The  existence  of  an  encumbrance  against  the  moiety  of  a 


Pillsbury  v.  Dugan,  9  Ohio  117,  34  Am.  Dec. 
427;  Foster  v.  Dugan,  8  Ohio  87,  31  Am.  Dee. 
432;  Walton  v.  Willis,  1  Dall.  (Pa.)  351,  1 
L.  ed.  171. 

28.  Cochran  v.  Thomas,  131  Mo.  258,  33 
S.  W.  6;  Barnes  v.  Blake,  59  Hun  (N.  Y.) 
371,  13  N.  Y.  Suppl.  77. 

29.  Hill  V.  Alexander,  77  Mo.  296;  Bender 
V.  Terwilliger,  48  N.  Y.  App.  Div.  371,  63 
N.  Y.  Suppl.  269  [affirmed  in  166  N.  Y.  590, 
59  N.  E.  1118]. 

30.  Ballard  v.  Johns,  80  Ala.  32;  Bogert 
V.  Bogert,  1  Silv.  Sup.  (N.  Y.)  436,  5  N.  Y. 
Suppl.  893,  2  Silv.  Sup.  22,  6  N.  Y.  Suppl. 
299. 

31.  Davis  V.  Lang,  153  HI.  175,  38  N.  E. 
635;  Haggerty  v.  Wagner,  148  Ind.  625,  48 
N.  E.  366,  39  L.  R.  A.  384;  Motley  v.  Blake, 
12  Mass.  280;  Wilkinson  v.  Parish,  3  Paige 
(N.  Y.)  653;  Matthews  v.  Matthews,  1  Edv/. 
(N.  Y.)  565. 

32.  De  Uprey  v.  De  Uprey,  27  Cal.  329,  87 
Am.  Dee.  81;  Wheelock  v.  Overshiner,  110 
Mo.  100,  19  S.  W.  640.  Contra,  Hill  v.  Jack- 
son, (Tex.  Civ.  App.  1899)  51  S.  W.  357. 

33.  Alabama. —  Francis  v.  Sandlin,  (1907) 
43  So.  829. 

Maine. —  Leonard  v.  Motley,  75  Me.  418. 

Mississippi. —  Wood  v.  Bryant,  68  Miss. 
198,  8  So.  518. 

'New  Hampshire. —  Miller  v.  Dennett,  6 
N.  H.  109. 

New  York. —  Tanner  v.  Niles,  1  Barb.  560; 
Bradshaw  v.  Callaghan,  5  Johns.  80  [reversed 
ton  other  grounds  in  8  Johns.  558]. 

Pennsylvania. —  Fink's  Appeal,  130  Pa. 
St.  256,  18  Atl.  621;  Power  v.  Power,  7 
Watts  205 ;  Martin's  Estate,  1  Chest.  Co.  Rep. 
512. 

Rhode  Island. —  Hoxsie  v.  Ellis,  4  R.  I. 
123. 

Virginia. —  McClintic  v.  Manns,  4  Munf . 
328. 

But  a  later  case  apparently  adopts  a  con- 
trary view,  and  insists  that  the  widow  sliould 
he  made  a  party  and  lier  dower  assigned. 
Custi.H  V.  Snoad,  12  Oratt.  (Va.)  260.  See 
also  Green  v.  Putnam,  1  Barb.  (N.  Y.)  500; 
Ripple  V.  Cilborn,  8  How.  Pr.  (N.  Y.)  450; 
Barclay  v.  Kerr,  110  Pa.  St.  130,  1  Atl.  220. 
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In  New  York  it  is  said  that  a  wife  of  a 
tenant  in  common  is  a  proper  party  defend- 
ant.   Coles  V.  Coles,  15  Johns.  .319. 

34.  In  re  Sipperly,  44  Barb.  ( N.  Y.)  370; 
Tanner  v.  Niles,  1  Barb.  (N.  Y.)  560;  Gordon 
V.  Sterling,  13  How.  Pr.  (N.  Y.)  405. 

Partition  by  sale. —  By  statute,  in  Ken- 
tucky, every  woman  having  either  a  vested 
or  contingent  dower  in  land  sought  to  lie  sold 
in  partition  must  be  made  a  party.  Reed  v. 
Reed,  80  S.  W.  520,  25  Ky.  L.  Rep.  2324. 
The  omission  of  a  wife  as  a  party  defendant 
where  the  partition  is  by  allotment  cannot 
ordinarily  operate  to  her  prejudice,  because 
her  right,  such  as  it  is,  is  extended  over  the 
whole  of  the  allotment  made  to  the  husband. 
If,  however,  as  must  frequently  be  the  case, 
the  property  must  be  sold  and  his  interest 
therein  converted  into  personalty,  her  right 
is  completely  terminated,  and  she  would  seem, 
upon  constitutional  principle,  to  be  entitled 
to  be  heard,  both  respecting  the  necessitj'  of 
the  sale  and  the  disposition  to  be  made  of 
the  proceeds.  Tlie  weight  of  authority,  how- 
ever, maintains  that  she  need  not  be  made  a 
defendant,  and  nevertheless  that  she  is  bound 
by  the  partition.  Haggertv  i'.  W^agner,  148 
Ind.  625,  48  N.  E.  366.  39  L.  R.  A.  384; 
Warren  v.  Twilley,  10  Md.  39;  Sire  v.  St. 
Louis,  22  Mo.  206;  Lee  v.  Lindell,  22  Mo. 
202,  64  Am.  Dec.  262 ;  Jackson  v.  Edwards,  7 
Paige  (N.  Y.)  386  [affirmed  in  22  Wend. 
498];  Van  Gelder  v.  Post,  2  Edw.  (N.  Y.) 
577;  Matthews  v.  Matthews,  1  Edw  (N.  Y.) 
565;  Weaver  v.  Gregg,  6  Ohio  St.  547,  67 
Am.  Dec.  355 ;  Nelan  v.  Nelan,  30  Pa.  Co.  Ct. 
71;  Bradford  v.  Stone,  20  R.  I.  53,  37  Atl. 
532.  A  contrary  view  is  asserted  in  a  few 
cases.  Green  v.  Putnam,  1  Barb.  (N.  Y.) 
500;  Jackson  r.  Edwards,  7  Paige  (N.  Y.) 
386  [affirmed  in  22  Wend.  498]  ;  Wilkin.son 
V.  Parish,  3  Paige  (N.  Y.)  653.  The  wives 
of  bankrupts  whose  interests  have  been  sold 
should  be  made  parties.  In  re  Stevenson,  33 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  419. 

35.  Hurley  v.  O'Neill,  31  Mont.  505,  79 
Pac.  242;  Letson  f.  Evans,  33  Misc.  (N.  Y.) 
437,  68  N.  Y.  Suppl.  421  ;  Franklin  v.  Moss, 
(Tex.  Civ.  App.  1001)  64  S.  W.  786;  Ellis  v. 
Stewart,  (Tex.  Civ.  App.  1893)  24  S.  W.  585. 
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cotenaiit  does  not  affect  the  riglit  to  partition.^^  Theoretically  a  mortgagee  or 
other  encumbrancer  has  no  interest  in  the  partition,  because  his  encumbrance,  on 
partition,  fastens  upon  the  allotment  of  his  mortgagor;^"  hence  the  many  deci- 
sions maintaining  that  the  lien-holder  need  not  be  made  a  party  to  a  suit  for  par- 
tition.^ There  are  decisions  not  in  harmony  with  this  rule,  and  some  affirming 
that  a  lien-holder  is  a  necessary  party or  is  at  least  entitled  to  notice  when  the 
property  has  been  ordered  sold  and  the  proceeds  are  to  be  distributed.''"  Although 
the  holder  of  a  lieu  on  the  whole  property  need  not  be  made  a  party  defendant, 
yet  if  he  is  brought  before  the  court,  it  may  deternnne  the  amount  and  validity 
of  his  lien,"  but  cannot  change  its  terms.nor  compel  him  to  accept  land  in  place 
of  it.*^  Because  plaintift"  cannot  always  determine  whether  a  sale  may  not  be 
found  necessary  to  accomplish  an  equitable  partition  in  which  a  distribution  of  the 
proceeds  must  follow  and  the  extent  and  validity  of  alleged  liens  be  drawn  iu 
question,  it  is  certainly  the  safer  practice  to  make  all  lien-holders  parties  defend- 
ant, although,  in  the  absence  of  statutes  requiring  this  to  done,  it  cannot  be 
affirmed  that  they  are  necessary  parties.''^    If  the  holder  of  a  lien  is  a  party  to 


36.  Indiana. —  Cravens  v.  Kitts,  64  Ind. 
581. 

Kentucky. —  Hall  v.  Morris,  13  Bush  322. 

Louisiana. —  Gilmore  v.  Menard,  9  La.  Ann. 
212;  Jones  v.  Crocker,  4  La.  Ann.  8. 

Maine. —  Jewett  v.  Persons  Unknown,  61 
Me.  408. 

Massachusetts. —  McCarty  v.  Patterson,  186 
Mass.  1,  71  N.  E.  112;  Taylor  v.  Blake,  109 
Mass.  513. 

Pennsylvania. —  Bavington  v.  Clarke,  2 
Penr.  &  W.  115.  21  Am.  Dec.  432;  Myers' 
Estate,  25  Pa.  Co.  Ct.  235,  15  York  Leg.  Rec. 
59. 

Rhode  Island. —  Green  v.  Arnold,  11  R.  I. 
364,  23  Am.  Eep.  466. 

South  Carolina. — Atkinson  v.  Jackson,  24 
S.  C.  594. 

Vermont. —  Baldwin  v.  Aldrich,  34  Vt.  526, 
80  Am.  Dec.  695. 

Virginia. —  Wright  v.  Strother,  76  Va.  857. 

37.  Rochester  Loan,  etc.,  Co.  v.  Morse,  181 
111.  64,  54  N.  E.  628 ;  Maegregor  v.  Malarkey, 
96  111.  App.  421;  Jolliffe  v.  Maxwell,  3  Nebr. 
(Unoff.)  244,  91  N.  W.  563. 

38.  Alabama. —  Inman  v.  Prout,  90  Ala. 
362,  7  So.  842;  Fennsll  v.  Tucker,  49  Ala. 
453. 

Indiana. —  Green  Brown,  146  Ind.  1,  44 
N.  E.  805. 

Kentucky. —  Barry  v.  Baker,  93  S.  W.  1061, 
29  Ky.  L.  Rep.  573;  Talbott  v.  Campbell,  67 
S.  W.  53,  23  Ky.  L.  Rep.  2198. 

Maryland. —  Thruston  v.  Minke,  32  Md. 
571. 

Michigan. —  Eberts  v.  Fisher,  44  Mich.  551, 
7  N.  W.  211. 

'New  Jersey. —  Pomeroy  v.  Pomeroy,  55 
N.  J.  Eq.  568,  37  Atl.  754;  Becker  v.  Carey, 
(Ch.  1897)  36  Atl.  770;  Low  v.  Holmes,  17 
N'.  J.  Eq.  148;  Speer  v.  Speer,  14  N.  J.  Eq. 
240. 

Isleto  York. — Flamm  v.  Perry,  78  N.  Y.  App. 
Div.  603,  80  N.  Y.  Suppl.  125;  Sebring  v. 
Mersereau,  9  Cow.  344  {affirming  Hopk. 
501]  ;  Harwood  v.  Kirby,  1  Paige  469;  Wot- 
ten  V.  Copeland,  7  Johns.  Ch.  140. 

Pennsylvania. — ■  Stewart  v.  Allssrheny  Nat. 
Bank,  101  Pa.  St.  342;  Wright  v.  Vickers,  81 
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Pa.  St.  122;  Long's  Appeal,  77  Pa.  St.  151; 
Bavington  v.  Clarke,  2  Penr.  &  W.  115,  21 
Am.  Dec.  432 ;  Com.  v.  Rodgers,  6  Pa.  Dist. 
453. 

Rhode  Island. —  Updike  v.  Adams,  22  R.  I. 
432,  48  Atl.  384. 

Virginia. —  Martin  v.  Martin,  95  Va.  26,  27 
S.  E.  810. 

West  Virginia. —  Waldron  v.  Harvey,  54 
W.  Va.  608,  46  S.  E.  603,  102  Am.  St.  Rep. 
959;  Childers  v.  Loudin,  51  W.  Va.  559,  42 
S.  E.  637. 

United  States. —  East  Coast  Cedar  Co.  v. 
People's  Bank,  111  Fed.  446,  49  C.  C.  A. 
422. 

England. — -Swan  v.  Swan,  8  Price  518,  22 
Rev.  Rep.  770;  Baring  v.  Nash,  1  Ves.  &  B. 
551,  35  Eng.  Reprint  214. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  119 
et  seq. 

But  it  was  held  in  McDougall  v.  McDou- 
gall,  14  Grant  Ch.  (U.  C.)  267,  that  a  mort- 
gagee of  plaintiff  must  be  made  a  party.  See 
also  Robson  v.  Robson,  10  Ont.  Pr.  324. 

39.  /;Zi>iots.— Loomis  v.  Riley,  24  111.  307; 
Maegregor  v.  Malarkey,  96  111.  App.  421. 

/oica.— Rider  v.  Clark,  54  Iowa  292,  6 
N.  W.  271;  Metcalf  v.  Hoopingardner,  45 
Iowa  510. 

Massachusetts. —  Bradley  i:.  Fuller,  23  Pick. 
1 ;  Munroe  v.  Luke,  19  Pick.  39 ;  Colton  v. 
Smith,  11  Pick.  311,  22  Am.  Dec.  375. 

Michigan. —  Eberts  v.  Fisher,  44  Mich.  551, 
7  N.  W.  211. 

'New  Hampshire. —  Whitton  f.  Wliitton,  38 
N.  H.  127,  75  Am.  Dec.  163. 

Virginia. — ■  Conrad  v.  Fuller,  98  Va.  16, 
34  S.  E.  893. 

Canada.— McDougall  v.  McDougall,  14 
Grant  Ch.  (U.  C.)  267. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  119 
et  seq. 

40.  Krug  V.  Keller,  8  Pa.  Super.  Ct.  78,  42 
Wkly.  Notes  Cas.  431. 

41.  Townshend  v.  Townshend,  1  Abb.  N'. 
Cas.  (N.  Y.)  81. 

42.  Avlesworth  v.  Crocker,  21  R.  I.  436, 
44  Atl.  308 ;  Barber  v.  McAIilev,  4  S.  C.  49. 

43.  Thruston  v.  Minke,  32  Md.  571;  Owsley 
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the  Buit,  lie  cannot,  after  a  partition  sale,  proceed  to  enforce  his  lien  but  if  lie 
is  not,  lie  inust  ordinarily  bo  d(!(;iiied  exer(i|)t  from  the  0]>eratioa  of  the  judg- 
ment and  the  pnrcliaser's  title  must  be  subordinate  to  the  lien,''^'  unless  it  is  paid 
out  of  the  proceeds  of  the  sale.  To  these  proceeds  the  lien  is  transferred,  at 
least  to  the  extent  of  entitling  the  lien-holder  to  ]>aym(;nt  therefrom;'*'''  and  in 
some  of  the  states  a  partition  sale  necessarily  frees  the  land  from  all  preexisting 
liens,  and  deprives  the  lien-holder  of  all  remedy  save  that  of  seeking  payznent  out 
of  such  ])roceeds/''' 

e.  Executors,  Administrators,  and  Creditors.  By  the  common  law  real  estate 
descended  to  the  lieirs  or  devisees,  and  in  no  case  to  the  executor  or  adminis- 
trator;  and  hence  it  was  often  said  that  lie  was  neither  a  necessary  nor  a  proper 
party  defendant  in  a  suit  for  partition.^^  It  has  ever  been  held,  and  still  is  true, 
that  an  executor  or  administrator  does  not  represent  the  heir  or  devisee  so  as  to 
bind  the  one  by  a  judgment  to  which  only  the  other  was  a  party Whether  an 
executor  or  administrator  is  a  proper  or  necessary  party  defendant  depends  on 
whether  he  represents  rights  or  interests  to  be  afEected  by  the  judgment.  If  so, 
they  cannot  be  affected  in  his  absence.  He  may,  under  the  statutes  of  the  state, 
be  entitled  to  the  possession  of  the  property  or  to  its  rents  and  profits  either  until 
the  close  of  the  administration  or  for  some  other  period,  or  the  relief  sought  may 
include  an  accounting,  or  niay  otherwise  establish  a  claim  against  the  decedent, 
and  thereby  affect  the  interests  of  creditors  or  of  others  of  whom  the  executor  or 
administrator  must  be  deemed  the  representative.    If  so,  he  is  both  a  proper  and 


V.  Smith,  14  Mo.  153;  In  re  Harding,  25 
N.  C.  320. 

They  are,  however,  proper  parties  in  many 
if  not  in  all  of  the  states.  Wettlaufer  v. 
Ames,  133  Mich.  201,  94  N.  W.  950,  103  Am. 
St.  Rep.  449;  O'Connor  v.  Keenan,  132  Mich. 
646,  94  N.  W.  186 ;  Burnes  v.  Porter,  82  Mo. 
App.  66;  Smith  v.  Siblich,  12  N.  Y.  Suppl. 
905;  Gardner  v.  Luke,  12  Wend.  (N.  Y.)  269. 

And  a  mortgagee  may,  as  such,  acquire 
other  liens  and  rights  making  him  a  neces- 
sary party.  Burnes  v.  Porter,  82  Mo.  App. 
66. 

For  agreements  amounting  to  equitable 
mortgages  and  entitling  plaintiff  to  make 
their  holders  parties  defendant  see  Caldwell 
V.  Wright,  88  Mo.  App.  604. 

44.  Thompson  v.  Frew,  107  111.  478 ;  Curry 
V.  Fisher,  91  111.  App.  120;  Dunham  v. 
Minard,  4  Paige  (N.  Y. )  441.  It  is  said  that 
one  made  a  defendant  because  he  is  a  coten- 
ant  is  not  affected  by  the  judg-ment  as  to  any 
lien  held  by  him,  but  not  placed  in  issue  by 
the  pleadings.  MeCormick  v.  McCormick, 
104  Md.  325,  65  Atl.  54. 

45.  Wood  V.  Winings,  58  Ind.  322 ;  Jeaner- 
ette  Bank  v.  Stansbury,  110  La.  301,  34  So. 
452;  Hill  V.  Hickin,  "[1897]  2  Ch.  579,  66 
L.  J.  Ch.  717,  77  L.  T.  Rep.  N.  S.  127,  46 
Wkly.  Rep.  137. 

46.  Illinois. —  Loomis  v.  Riley,  24  111.  307. 
Louisiana. —  Diamond  v.  Diamond,  27  La. 

Ann.  125. 

New  York. —  Church  v.  Church,  3  Sandf. 
Ch.  434;  Westervelt  r.  Haft,  2  Sandf.  Ch. 
98. 

Ohio. —  Cradlebaugh  v.  Pritchett,  8  Ohio 
St.  646,  72  Am.  Dp.c.  610. 

Pennsi/lvavia. — Kerr's  Estate,  4  Phila.  182. 

Some  statutes  expressly  direct  Ihe  inter- 
locutory judgment  to  require  the  officer  mak- 
ing the  sale  to  pay  into  court  the  moneys 
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necessary  to  discharge  liens.  Kelly  v. 
Werner,  34  N.  Y.  App.  Div.  68,  53  N.  Y. 
Suppl.  1067. 

47.  Morris  v.  Lalaurie,  39  La.  Ann.  47,  J 
So.  659 ;  Beltran  v.  Gauthreaux,  38  La.  Ann. 
106;  Bayhi  v.  Bayhi,  35  La.  Ann.  527; 
Borde  v.  Erskine,  33  La.  Ann.  873;  Finley  f. 
Babin,  12  La.  Ann.  236;  Steen  f.  Clayton,  32 
N.  J.  Eq.  121;  Wright  v.  Vickers,  81  Pa.  St. 
122;  Girard  L.  Ins.,  etc.,  Co.  v.  Farmers',  etc., 
Nat.  Bank,  57  Pa.  St.  388. 

48.  Alabama. —  Tindal  v.  Drake,  51  Ala. 
574. 

Louisiana. — ■  Hewes  v.  Baxter,  46  La.  Ann. 
1281,  16  So.  196. 

Mississippi. —  Foster  v.  Newton,  46  Miss. 
C61. 

Missouri. — Throckmorton  v.  Pence,  121  Mo. 
50,  25  S.  W.  843;  Harbison  v.  Sanford,  90 
Mo.  477,  3  S.  W.  20. 

New  Jersey. —  Speer  v.  Speer,  14  N.  J.  Eq. 
240. 

North  Carolina. —  Garrison  v.  Cox,  99  N.  C. 
478,  6  S.  E.  124. 

South  Carolina. —  MeCreary  v.  Bums,  17 
S.  C.  45. 

Texas. —  Doll  v.  Mundine,  7  Tex.  Civ.  App. 
96,  26  S.  W.  87. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  123. 

49.  Alabama. —  Stevenson  v.  Anderson,  87 
Ala.  228,  6  So.  285 ;  Marshall  v.  Marshall,  86 
Ala.  383,  5  So.  475. 

Florida. —  Nelson  v.  Haisley,  39  Fla.  145, 
22  So.  265. 

Indiana. —  Green  v.  Brown,  146  Ind.  1,  44 
N.  E.  805 ;  Lyon  v.  Register,  36  Fla.  273,  18 
So.  589. 

Louisiana.- —  Union  Nat.  Bank  v.  Choppin, 
46  La.  Ann.  629,  15  So.  304. 

South  Carolina. —  Jones  v.  Smith,  31  S.  C. 
527,  10  S.  E.  340. 

See  38  Cent.  Dig.  tit.  "  Partition,"  §  123. 
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a  necessary  party  defendant.™  Otherwise  he  is  not  even  a  proper  party .^^  Gen- 
eral creditors  of  a  deceased  cotenant  are,  however,  so  far  represented  by  his 
administrator  or  executor  that  they  are  neither  proper  nor  necessary  parties.^'* 
One  who  becomes  an  administrator  ^e7i<^e/?i^  lite  cannot  complain  of  his  not  being 
made  a  party,  if  he  made  no  application  to  have  this  done;^^  and  if  an  error  is 
made  in  substituting  an  executor  in  place  of  a  deceased  party,  this  is  cured  by  an 
amendment  substituting  the  lieirs.^  If  an  heir  at  law  is  also  the  administrator, 
and  being  sued  in  his  personal,  answers  in  his  representative,  capacity,  he  thereby 
makes  himself  a  party  defendant  as  administrator.^^ 

f.  Lessees.  A  lessee  of  a  cotenant  obtains  for  the  term  of  the  lease  the  same 
right  of  possession  that  his  lessor  had.  The  cotenants  may,  if  they  choose,  pro- 
ceed to  partition  without  making  such  lessee  a  party.^^  In  this  sense  a  lessee  is 
not  a  necessary  party  defendant.^''  If  the  partition  is  made  by  allotment,  doubt- 
less his  right  is  transferred  to  the  assignment  made  to  his  lessor,  although  it  is 
easy  to  conceive  instances  in  which  the  lessee  would  be  prejudiced  by,  and  hence 
vinwilling  to  accept  such  assiginnent,  and  it  is  scarcely  possible  to  maintain  that 
lie  is  bound  by  a  judgment  which  he  had  no  opportunity  to  resist.  Furthermore, 
a  partition  by  sale  may  result  which,  if  enforceable  against  him,  must  sweep  away 
Lis  interests,  leaving  him  to  seek  indemnity  out  of  the  proceeds.  Hence  we  judge 
that  a  lessee  of  any  of  the  cotenants  is  both  a  proper  and  a  necessary  party,  in  the 
sense  that  the  cotenant  of  his  lessor  is  not  obliged  to  proceed  v/ithout  him.^^ 
Any  plea,  however,  intending  to  raise  the  question  of  defect  of  parties  due  to 
the  omission  of  a  lessee  must  show,  not  merely  that  a  lease  has  been  made,  but,  in 
addition,  disclose  enough  of  its  terms  to  support  the  inference  that  it  still  con- 
tinues, and  therefore  that  the  title  or  right  of  possession  of  an  allottee  or  pur- 
chaser may  be  impaired  by  the  lease.^^  In  exceptional  circumstances  the  lease 
may  prevent  the  partition,  as  where,  although  made  by  one  only  of  the  cotenants, 
it  is  of  the  whole  property  and  the  other  cotenants  have  accepted  rent  under  it, 
and  the  object  of  the  proceeding  is  apparently  to  prejudice  and  defraud  the  lessee.^ 

g.  Purehaseps  or  Encumbrancers  Pendente  Lite.  Purchasers  or  encumbrancers 
jpendente  lite  are  bound  by  the  judgment  in  partition  to  the  same  extent  as  are  pur- 
chasers in  any  other  proceeding  affecting,  or  transferring  title  to,  property  of 
like  character,  and  hence  none  of  such  purchasers  need  be  made  parties  defend- 


50.  Alabama. — Davis  v.  Bingham,  111  Ala. 
292,  18  So.  660;  McQueen  v.  Turner,  91  Ala. 
273,  8  So.  863. 

Kentucky. —  Kendriek  v.  Kendrick,  4  J.  J. 
Marsh.  241. 

Mississippi. —  Bennett  v.  Bennett,  84  Miss. 
493,  36  So.  452. 

Missouri. —  Budde  v.  Rebenack,  137  Mo. 
179,  38  S.  W.  910;  Perkins  v.  Goddin,  111 
Mo.  App.  429,  85  S.  W.  936,  Norton,  J.,  de- 
livering the  opinion  of  the  court. 

New  York. — Bender  v.  Terwilligsr,  48  N.  Y. 
App.  Div.  371,  63  N.  Y.  Suppl.  269  [affirmed 
in  166  N.  Y.  590,  59  N.  E.  1118]  ;  Underhill 
V.  Underhill,  6  N.  Y.  App.  Div.  78,  39  N.  Y. 
Suppl.  468. 

South  Carolina. —  Ew  p.  Wcfrley,  49  S.  C. 
41,  26  S.  E.  949. 

See  38  Cent.  Dig.  tit.  "  Partition,"  §  123. 

51.  Mertens  v.  Cook,  135  Mich.  35,  97 
N.  W.  47. 

52.  Gregory  v.  High,  29  Ind.  527 ;  Sheehan 
V.  Allen,  67  Kan.  712,  74  Pac.  245;  Speer  v. 
Speer,  14  N.  J.  Eq.  240. 

53.  Jespersen  v.  Meeh,  213  111.  488,  72 
K  E.  1114. 

54.  Adams  v.  Hopkins,  144  Cal.  19,  77 
Pac.  712. 


55.  Parks  v.  Van  Dergriff,  (Tenn.  Ch. 
App.  1900)  57  S.  W.  177. 

It  is  easy  to  conceive  of  cases  where  an 
administrator  or  a  creditor  is  both  a  proper 
and  a  necessary  party,  as  where,  through  an 
accounting  or  otherwise,  a  personal  liability 
is  souglit  to  be  established  against  his  intes- 
tate (Caughey  v.  Harrar,  21  Lane.  L.  Rev. 
(Pa.)  356),  or  where  creditors  are  entitled  to 
be  satisfied  out  of  the  property  or  out  of  the 
proceeds  of  its  sale  (Latimer  v.  Hansom,  I 
Bland  (Md.)  51;  In  re  Simmins,  7  Pa.  L.  J. 
360;  Beynon's  Estate,  31  Pittsb.  Leg.  J.  N.  S. 
(Pa.)  381.  Contra,  Waring  v.  Waring,  3 
Abb.  Pr.  (N.  Y.)  246). 

56.  Pleak  v.  Chambers,  7  B.  Mon.  (Ky.) 
565. 

57.  Pleak  v.  Chambers,  7  B.  Mon.  (Ky.) 
565;  Brendel  v.  Klopp,  69  Md.  1,  13  Atl. 
589 ;  O'Reilly  v.  Vincent,  2  Molloy  330. 

58.  Thruston  v.  Minke,  32  Md.  571;  Cor- 
nish V.  Gest,  2  Cox  Ch.  27,  30  Eng.  Reprint 
13;  Fitzpatriek  v.  Wilson,  12  Grant  Ch. 
(U.  C.)  440. 

59.  Jordan  v.  McNulty,  14  Colo.  280,  23 
Pac.  460. 

60.  Byles  v.  Jacob,  34  Pittsb.  Leg.  J.  N.  S. 
(Pa.)  47. 
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ant.'"  Statutes  in  soiao  of  the  statcH  cxprcBsly  pcnriit  sucli  purcliaBcrH  and  encurn- 
l)ranccrs  to  be  made  defendants."^  Piircliasers  'ppyiulenU  Lite  may,  in  partition,  as 
in  other  suits,  be  relieved  fi'om  the  operation  of  tiie  judgment,  by  ladies  in  the 
prosecution  of  tlie  cause."''  Although  a  tnortgage  is  executed  jjfiihil/mU  lite  and 
the  mortgagee  is  therefore  bound  by  th'i  judgment,  liis  riglits  are  not  necessarily 
destroyed,  for  lie  may  still  seek  and  be  entitled  to  payment  out  of  the  proceeds 
of  the  judgment  if  the  property  is  sold,"^  or  may  assert  his  lien  against  the 
allotment  made  to  his  mortgagor. 

h.  Holders  of  Easements.  Holders  of  easements  or  persons  exercising  rights 
of  way  over  the  lands  of  a  cotenancy  are  not  ordinarily  either  necessary  or  [troper 
parties  to  suits  for  its  partition."'  The  rule  must  be  otherwise  if  the  object  of  the 
suit  is  to  challenge  the  right  to  the  easement  or  transfer  title  paramount  to  it. 

11.  Persons  Incompetent  or  Under  Disability — ^a.  Married  Women.  A  mar- 
ried woman  may  be  a  cotenant,  and  therefore  a  proper  and  necessary  party  defend- 
ant in  partition  whenever  thereby  it  is  sought  to  affect  lier  interest  as  such 
cotenant.  That  a  judgment  in  partition  to  which  she  is  a  party  binds  her  admits 
of  no  doubt.""  Her  husband  is  also  usually  a  necessary  party  defendant  because 
of  his  estate  as  tenant  by  the  curtesy,"'  and  further,  because  the  statutes  of  many 
of  the  states  require  a  husband  to  be  joined  as  defendant  with  his  wife  when  the 
action  relates  to  her  separate  real  property. 

b.  Infants.  The  fact  that  one  of  the  cotenants  is  an  infant  does  not  deprive 
the  others  of  the  right  to  compel  partition."^  lie  may  hence  be  made  a  party 
defendant  and  bound  by  the  judgment,  whatsoever  be  the  mode  of  partition 
adopted,"^  and  partition  will  not  be  ordered  until  he  is  made  such  party.™  In 


61.  Alabama. —  Stein  v.  McGrath,  128  Ala. 
175,  30  So.  792. 

7/Ziwois.— Macgregor  v.  Malarkey,  96  111. 
App.  421. 

Indiana. — ■  Edwards  v.  Dykeman,  95  Ind. 
509;  Arnold  V.  Butterbaugli,  92  Ind.  403. 

Maine. —  Partridge  v.  Luce,  36  Me.  16. 

Missouri. —  Becker  v.  Stroeher,  167  Mo.  306, 
66  S.  W.  1083. 

Vew  York. —  Wagstaff  v.  Marcy,  25  Misc. 
121,  54  N.  Y.  Suppl.  1021;  Sears  v.  Hyer,  1 
Paige  483. 

Korth  Carolina. —  Coble  v.  Clapp,  54  N.  C. 
173. 

Pennsylvania. — ^Baird  v.  Corwin,  17  Pa.  St. 
462 ;  Welty  V.  Ruffner,  9  Pa.  St.  224. 

This  rule  has  been  applied  to  heirs  born 
pendente  lite.  Sparks  v.  Clay,  185  Mo.  393, 
84  S.  W.  40.  But  as  shown  supra,  III,  F, 
10,  b,  heirs  must  be  made  parties  if  they 
succeed  to  the  estate  of  their  ancestor  during 
the  pendency  of  the  suit. 

62.  O'Connor  v.  Keenan,  132  Mich.  646,  94 
N.  W.  186;  Wipff  v.  Heder,  (Tex.  Civ.  App. 
1897)  41  S.  W.  164. 

63.  Hawes  v.  Orr,  10  Bush  (Ky.)  431; 
B.ybee  v.  Summers,  4  Oreg.  354. 

64.  Westervelt  v.  HafT,  2  Sandf.  Ch.  (N.  Y.) 
98. 

65.  Weston  v.  Foster,  7  Mete.  (Mass.) 
297;  Hooper  v.  McAllister,  115  Mich.  174,  73 
X.  W.  133;  Bouvier  v.  Baltimore,  etc.,  R. 
Co.,  65  N.  J.  L.  313,  47  Atl.  772. 

66.  Doe  V.  Prettyman,  1  Houst.  (Del.) 
334;  Dishrow  v.  Folger,  5  Abb.  Pr.  (TST.  Y.) 
53;  Pill.shury  Diigiin,  9  Ohio  117,  34  Am. 
Doc.  427. 

For  instances  where,  for  special  reasons, 
judgmenis    in    partition    against  married 

[III,  F,  10,  g] 


women  have  been  held  not  binding  on  them 
see  Freeman  Coten.  &  P.  §  406 ;  Horsfall  v. 
Ford,  5  Bush  ( Ky. )  642 ;  Crenshaw  v.  Creek, 
52  Mo.  98;  Thompson  v.  Renoe,  12  Mo.  157; 
Walker  v.  Hall,  15  Ohio  St.  355,  86  Am.  Dec. 
482. 

67.  See  supra,  III,  F,  10,  c. 

68.  Freeman  Coten.  &  P.  §  467;  Hooke 
V.  Hooke,  6  La.  472;  Rogers  v.  McLean,  34 
K  Y.  536;  Hoyle  v.  Huson,  12  N.  C.  348; 
House  V.  Falconer,  4  Desauss.  Eq.  (S.  C.) 
86;  Freeman  v.  Freeman,  9  Heisk.  (Tenn.) 
301. 

69.  Alabama. —  Coker  v.  Pitts,  37  Ala.  692. 
Illinois. —  Campbell  v.    Campbell,    63  111. 

462;  Hickenbotham  v.  Blacklege,  54  111. 
316. 

Kentucky.— Tjler  v.  Jewell,  11  S.  W.  25, 
10  Ky.  L.  Rep.  887. 

Louisiana. —  Carrollton  Land,  etc.,  Co.  v. 
Eureka  Homestead  Sec,  119  La.  692,  44  So. 
434;  Sallier's  Succession,  115  La.  97,  38  So. 
929;  Savage  v.  Williams,  15  La.  Ann.  250; 
Shaffet  V.  Jackson,  14  La.  Ann.  154. 

Mississippi. —  Coeks  v.  Simmons,  57  Miss. 
183  ;  Albright  v.  Flowers,  52  Miss.  246. 

Missouri. —  Shaw  v.  Gregoire,  41  Mo.  407. 

Neio  York. —  O'Donoghue  v.  Smith,  85  N.  Y. 
App.  Div.  324,  83  N.  Y.  Suppl.  398  [affirmed 
in  184  N.  Y.  365,  77  N.  E.  621]. 

Oregon. —  Fiske  v.  Kellogg,  3  Oreg.  503. 

Tennessee. —  Winchester  v.  Winchester,  1 
Head  460. 

See  38  Cent.  Dig.  tit.  "  Partition,"  §  124y2. 

70.  Girty  v.  Logan,  6  Bush  (Ky.)  8;  Ken- 
tucky Union  Land  Co.  v.  Elliott,  15  S.  W. 
518, 'l2  Ky.  L.  Rep.  812;  Savage  r.  Williams, 
15  La.  Ann.  250;  Tryon  V.  Peer,  13  Grant  Ch. 
(U.  C.)  311.    In  Blue  v.  Waters,  114  Ky. 
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Louisiana  and  Maine  it  appears  tliat  absent  minors  need  not  be  made  defendants 
and  served  with  process,  but  may  be  represented  by  guardians.'^'  Doubtless  it  is 
always  the  duty  of  the  court,  especially  in  chancery,  to  look  after  the  interests  of 
infants  ;  ''^  but  this,  in  our  judgment,  does  not  dispense  with  the  necessity  of  making 
them  parties  defendant  and  serving  process  on  them  as  such.  Where  they  have 
a  guardian,  the  latter  is  sometimes  said  to  also  be  a  proper  party  defendant,^  and 
a  proceeding  after  his  death  was  held  Yoid.'*  Whetlier  a  guardian  may  be  a 
party  or  not,  the  process  should  be  served  on  him  when  the  statute  so  directs. 
Any  irregularity  in  the  appointment  of,  or  the  service  of  process  upon,  a  guardian 
may  be  waived  by  the  receipt  of  the  proceeds  of  a  sale  in  partition  after  the 
infants  have  reached  their  majority.''^  Although  an  infant  has  a  guardian,  the 
former  must  be  made  a  party.™  Any  mere  irregularity  in  appointing  a  guardian 
ad  litem  does  not  deprive  the  court  of  jurisdiction,  nor  make  void  its  partition."^ 
The  failure  to  obtain  jurisdiction  by  the  service  of  process  on  an  infant  is  not  a 
mere  irregularity,  but  is  a  condition  precedent  to  appointing  a  guardian  ad  litem 
or  exercising  any  other  authority  over  him.'^  The  fact  that  a  defendant  was  an 
infant  when  a  partition  was  made,  while  it  does  not  ipso  facto  entitle  him  to  a 
new  partition,  inclines  any  court  to  which  he  may  apply  to  give  him  relief  from 
any  advantage  taken  of  him  in  making  such  partition."^ 

e.  Lunatics.  Cotenants  who  are  Insane  or  of  weak  mind  may  also  be  com- 
pelled to  make  partition.^"  Hence  they  must  be  made  parties  defendant.^^  An 
attempt  to  set  aside  partition  because  of  the  insanity  of  a  party,  if  otherwise 
grantable,  must  fail  if  the  insanity  is  not  established  by  a  preponderance  of  the 
evidence.^'^  When  the  proceeding  was  in  chancery  and  a  conveyance  of  the  legal 
title  was  necessary,  the  lunatic  or  minor  defendant  not  being  able  to  execute  such 
conveyance,  the  courts  adopted  a  number  of  expedients  to  complete  the  partition, 
such  as  decreeing  the  lunatic  to  hold  in  trust  for  the  purchaser  or  the  respective 
allottees,  or  authorizing  his  committee  to  convey or,  in  the  case  of  a  minor, 
respiting  the  various  conveyances  until  he  became  of  full  age.^'* 


659,  71  S.  W.  889,  24  Ky.  L.  Rep.  1481, 
where  infants  were  omitted  by  plaintiff,  but 
were  made  parties  by  a  cross  petition,  and 
their  guardian  filed  an  answer  alleging  the 
partition  to  be  advantageous  to  them,  the 
chancellor  approved  it. 

71.  McCullough  v.  Minor,  2  La.  Ann.  466; 
Penny  t.  Christmas,  7  Rob.  (La.)  481; 
Coombs  i".  Persons  Unknown,  82  Me.  326,  19 
Atl.  826. 

72.  Braker  v.  Devereaux,  8  Paige  (N.  Y. ) 
513. 

73.  Budde  v.  Rebenack,  137  Mo.  179,  38 
S.  W.  910. 

74.  Korn's  Estate,  6  Pa.  Dist.  435. 

75.  Bogart  y.  Bogart,  138  Mo.  419,  40 
S.  W.  91. 

76.  Lowe  V.  Maurer,  4  Ohio  Dee.  (Re- 
print) 243,  1  Clev.  L.  Rep.  157.  See  inira, 
III,  H,  6,  a. 

But  probably  the  guardian  may  appear  for 
the  infant.  Merritt  f.  Horne,  5  Ohio  St.  307, 
67  Am.  Dec.  298. 

77.  O'Donoghue  v.  Smith,  85  N.  Y.  App. 
Div.  324,  83  N.  Y.  Suppl.  398  {.affirmed,  in 
184  N.  Y.  365,  77  N.  E.  621]. 

78.  Chambers  v.  Jones,  72  111.  275. 

79.  Kentucky.  —  Taylor  v.  Webber,  83 
S.  W.  567,  26  Ky.  L.  Rep.  1199. 

Louisiana. —  Rhodes  r.  Cooper,  113  La.  600, 
37  So.  527. 

Mississippi.- — ^Armistead  v.  Barber,  82  Miss. 
788,  35  So.  199. 


Neio  York.— Safford  v.  Safford,  7  Paige 
259,  32  Am.  Dec.  633. 

Ohio.— Long  v.  Mulford,  17  Ohio  St.  484, 
93  Am.  Dec.  638. 

Canada. —  Merritt  v.  Shaw,  15  Grant  Ch. 
(U.  C.)  321. 

See  38  Cent.  Dig.  tit.  "  Partition,"  §  1241/2. 

80.  Alabama. —  Bryant  v.  Stearns,  16  Ala. 
302. 

Kentucky. —  Murdock  v.  Loeser,  87  S.  W. 
808,  27  Ky.  L.  Rep.  1057. 

Louisiana. —  Sallier  v.  Rosteet,  108  La.  378, 
32  So.  383. 

Pennsylvania. —  Dean  V.  Brown,  7  Lack, 
Leg.  N.  208. 

England. —  Hollingworth  v.  Sidebottom,  7 
L.  J.  Ch.  2,  8  Sim.  620,  8  Eng.  Ch.  620,  59 
Eng.  Reprint  246. 

81.  Gorham  v.  Gorham,  3  Barb.  Ch.  (N.  Y.) 
24. 

82.  Butters  v.  Comyns,  81  111.  App.  418. 

83.  In  re  Pares,  12  Ch.  D.  333,  41  L.  T. 
Rep.  N.  S.  574,  28  Wkly.  Rep.  193;'  Matter 
of  Molyneux,  4  De  G.  F.  &  J.  365,  10  Wkly. 
Rep.  512,  65  Eng.  Ch.  283,  45  Eng.  Reprint 
1225;  Matter  of  Bloomer,  2  De  G.  &  J.  88.  4 
Jur.  N".  S.  546,  27  L.  J.  Ch.  173,  6  Wklv. 
Rep.  178,  59  Eng.  Ch.  70,  44  Eng.  Reprint 
921;  Matter  of  Sherard,  1  De  G.  J.  &  S.  421, 
60  Eng.  Ch.  326,  46  Eng.  Rprint  167. 

84.  Tuckfield  v.  Buller,  Ambl.  197,  27  Eng. 
Reprint  133 ;  Atty.-Gen.  v.  Hamilton,  1  Madd. 
214,  16  Rev.  Rep.  208,  56  Eng.  Reprint  80. 
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12.  Remedy  For  Defect  of  Parties.  If  someone  wlio  is  not  a  party  to  the  action 
ouglit  to  have  been  such,  and  tliin  fact  ai)[)car8  by  tlie  coriijJaiiit,  the  remedy  of 
an  objecting  coteiiunt  or  otiier  interested  party  is  l>y  demurrer  for  such  defect  of 
parties ;  l)iit  if  the  defect  does  not  appear  by  tlie  complaint,  relief  must  be  sought 
by  pleading  that  fact  in  the  answer.  Whenever,  during  the  progress  of  the  cause, 
it  appears,  whether  by  the  complaint,  the  answer,  or  the  evidence,  that  the  pres- 
ence of  some  party  not  before  the  court  is  essential  to  a  complete  determination  of 
the  action  and  the  granting  of  the  relief  necessary  thereto,  the  court  should  and 
will  require  such  person  to  be  added  as  a  defendant.^^' 

G.  The  Applicant's  Pleading-s  —  l.  General  Rules  Respecting.  In  those 
states  which  have  adopted  the  reformed  codes,  a  proceeding  for  partition,  whether 
provided  for  therein  or  by  some  independent  statute,  nuist  be  regarded  as  an 
action  governed  by  the  rules  of  proceeding  applica!)leto  other  actions.**^  Whether 
the  proceeding  is  at  law  or  in  chancery,  or  under  the  code  or  some  special  statute, 
it  is  not  conceivable  tliat  it  can  be  maintained  except  upon  some  pleading  amount- 
ing to  a  coniplaint,^^  whether  it  be  so  styled  or  called  a  bill  or  petition,  or  that 
relief  can  be  granted  thereunder  against  any  person,^^  or  for  any  cause  or  respect- 
ing any  property  not  designated  therein.^^  A  statute  specifying  what  the  com- 
plaint or  petition  nuist  contain  is  mandatory,  and  a  petition  stating  a  different 
cause  of  action,  as  to  quiet  title,  cannot  support  a  judgment  in  partition.'* 

2.  In  Chancery.  The  contents  of  a  bill  for  partition,  except  where  some 
special  relief  is  sought,  are  substantially  the  same  as  those  of  a  complaint  at  law 
seeking  the  same  purpose.^^ 

3.  The  Parties.  A  complaint,  petition,  or  bill  for  partition  must  make  par- 
ties thereto  and  name  as  such  all  persons  whose  presence  in  court  is  essential  to 
confer  authority  on  it  to  grant  the  relief  sought.  The  names  of  the  parties  seek- 
ing the  partition  must  be  stated,^^  and  also  the  names  of  defendants  against  whom 
partition  is  sought.  Some  statutes  also  require  their  address  and  place  of  resi- 
dence to  be  disclosed.^^  Not  only  must  the  plaintiff's  pleading  name  the  parties 
defendant,  but  its  allegations  must  make  it  clear  that  the  parties  so  named,  with 
plaintiff,  are  all  the  parties  whose  presence  is  necessary  to  enable  the  court  to 
make  the  partition  and  to  grant  the  other  relief  sought,^*  and  failing  to  show  this, 


85.  Estes  V.  Nell,  108  Mo.  172,  18  S.  W. 
1006;  Hall  V.  Campbell,  77  Hun  (N.  Y.)  567, 
28  N.  Y.  Suppl.  1031;  Cowan's  Appeal,  (Pa. 
1888)  16  Atl.  28;  Wickersham  v.  Young,  1 
Miles  (Pa.)  395;  Franks  v.  Hancock,  1  Tex. 
Unrep.  Cas.  554;  Field  v.  Leiter,  (Wyo.  1907) 
90  Pac.  378,  92  Pac.  622. 

86.  McArthur  v.  Clark,  86  Minn.  165,  90 
N.  W.  369,  91  Am.  St.  Rep.  333;  Myers  V. 
Easback,  4  How.  Pr.  (N.  Y.)  83,  2  Code  Rep. 
13;  Backus  v.  Stilwell,  3  How.  Pr.  (N.  Y.) 
318,  1  Code  Rep.  70. 

But  it  was  said  in  Traver  v.  Traver,  3  How. 
Pr.  (N.  Y.)  351,  1  Code  Rep.  112,  that  a  pro- 
ceeding for  partition  is  not  necessarily  gov- 
erned by  the  section  of  the  code  requiring 
actions  to  be  commenced  by  complaints,  and 
that  such  proceeding  may  be  commenced  by 
petition  under  the  Revised  Statutes,  as  for- 
merly. 

87.  Larkin  v.  Mann,  2  Paige  (N.  Y.)  27; 
Rabb  V.  Aiken,  2  McCord  Eq.  (S.  C.)  118; 
O'l^^ary  v.  Durant,  70  Tex.  409,  11  R.  W.  116. 

88.  Young  V.  Wright,  8  Ont.  Pr.  198. 

89.  MfKinstry  r.  Carter,  48  Kan.  428,  29 
Pac.  597;  Corwithe  v.  OrifTing,  21  Barb. 
(N.  Y.)  9;  Brickie  v.  Leach,  55  S.  C.  510,  33 
S.  E.  720. 
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90.  Darr  v.  Darr,  102  Iowa  453,  71  N.  W. 
419. 

91.  Larkin  v.  Mann,  2  Paige  (N.  Y.)  27; 
i'reeman  Coten.  &  P.  §  484. 

92.  Rice  v.  Rice,  10  B.  Mon.  (Ky.)  420; 
Reid  V.  Clendenning,  193  Pa.  St.  406,  44  Atl. 
500 ;  Mushrush's  Estate,  23  Pa.  Co.  Ct.  629. 

A  bill  in  equity  for  partition  is  in  analogy 
to  the  proceeding  at  law  and  should  be  so 
framed  that  there  should  be  a  party  sub- 
stantially interested,  plaintiff  and  defendant. 
Lowe  V.  Franks,  1  Molloy  137. 

93.  Ballard  V.  Johns,  80  Ala.  32;  Camp 
Phosphate  Co.  V.  Anderson,  48  Fla.  226,  37 
So.  722,  111  Am.  St.  Rep.  77;  Mushrush's 
Estate,  23  Pa.  Co.  Ct.  629.  But  see  Griel  v. 
Randolph,  108  Ala.  601,  18  So.  609,  which 
says  that  a  petition  for  the  sale  of  lands  for 
division  need  not  state  the  residence  of  the 
petitioners.  This  statute  is  sufficiently  com- 
plied with  by  an  allegation  that  the  name 
and  place  of  residence  of  defendant  "  is  as 
follows:  Camp  Phosphate  Company,  which 
is  a  Florida  corporation."  Camp  Phosphate 
Co.  V.  Anderson,  48  Fla.  226,  37  So.  722,  111 
An.  St.  Rep.  77. 

94.  Thornton  v.  Houtze,  91  111.  199; 
Hughes'  Case,  1  Bland  (Md.)   46 ;  Lilly  v. 
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the  complaint  mast  be  defective.^^  Therefore,  if  the  complaint  shows  that  a 
CO  tenant  has  died,  it  must  proceed  farther  and  state  who  are  his  heirs  and  make 
them  parties  defendaut.^^  If  the  complaint  shows  that  there  are  otiier  cotenants 
of  the  property,  plaintiff  cannot  excuse  himself  from  making  tliem  parties  on  tlie 
ground  that  lie  does  not  know  who  they  are  and  it  would  take  an  immense 
amount  of  time  and  labor  to  ascertain."  On  the  other  hand  a  complaint  which 
states  all  the  facts  necessary  to  authorize  a  partition  and  shows  that  all  the  persons 
necessary  thereto  are  made  parties  thereby  must  be  sustained.^^ 

4.  The  Allegation  as  to  Holding  Together  and  Undivided.  Complaints  in 
partition  always  contained  tlie  allegation  that  plaintiff  and  defendants  held 
together  and  undivided.  This  allegation  may  be  considered  as  an  affirmance: 
(1)  That  plaintiff  and  defendant  are  cotenants  ;  and  (2)  that  as  such  they  are  in 
possession  of  the  propert3^  Both  were  formerly  essential.  It  is  still  everywhere 
true  that  there  can  be  no  partition  where  there  is  no  cotenancy  but  we  have 
already  shown  that  in  many  of  the  states  proceedings  may  be  sustained  to  parti- 
tion property  adversely  held.  Where  this  rule  does  not  prevail,  the  fact  that 
plaintiff  is  disseized  is  fatal  to  his  suit,^  and  the  complaint  should  negative  his  dis- 
seizin.^ This  it  may  do  by  employing  the  averment  that  he  and  the  defendant 
"  hold  "  the  property,^  or  are  seized  in  common,*  or  are  seized  and  possessed.^  If 
persons  dispossessed  of  property  are  entitled  to  sue  for  partition  in  special  circum- 
stances onl_y,  such  circumstances  must  be  alleged.®  In  some  of  the  states  the 
absence  of  disseizin  will  be  presumed  from  the  allegation  of  ownership.  In  truth 
the  weight  of  authority  favors  the  position,  at  the  present  time,  that  the  posses- 
sion of  the  parties  alleged  to  be  the  owners  in  cotenancy  will  be  presumed  and 
need  not  be  alleged  and  furthermore  that  the  allegations  of  the  complaint  will 
not  be  construed  as  disclosing  the  disseizin  of  plaintiff  unless  no  other  inference 
can  be  drawn  therefrom.^ 

5.  The  Allegation  of  Title  Held  in  Cotenancy  and  of  the  Moieties  of  the  Par- 
ties. As  there  can  be  no  partition  except  of  property  which  is  owned  in  midivided 
moieties,  the  complaint  must  show  that  the  parties,  at  the  institution  of  the  suit, 
own  such  property,  or  some  partitionable  estate  therein,  as  cotenants,  and  allega- 
tions which  do  not  directly  affirm  this  or  disclose  facts  from  which  it  necessarily 


Menke,  126  Mo.  190,  28  S.  W.  643,  994; 
Fink's  Appeal,  130  Pa.  St.  256,  18  Atl.  621; 
Dawson  f.  Lancaster,  12  Pa.  Dist.  501 ;  John- 
son V.  Kite,  9  Pa.  Dist.  584;  Pureell  i;.  Pur- 
cell,  9  Pa.  Dist.  188,  23  Pa.  Co.  Ct.  330; 
Kantner's  Estate,  24  Pa.  Co.  Ct.  310,  16 
Montg.  Co.  Rep.  215. 

95.  Gillespie  v.  Nabors,  59  Ala.  441,  31 
Am.  Rep.  20. 

96.  Ballard  v.  Johns,  80  Ala.  32. 

97.  Salyer  v.  Elkhorn  Land  Imp.  Co.,  77 
S.  W.  370,  26  Ky.  L.  Rep.  1210. 

98.  Sullivan  v.  Lumsden,  118  Cal.  664,  50 
Pac.  777;  Lanehan  v.  St.  Francis  Xavier  Col- 
lege, 51  N.  Y.  App.  Div.  535,  64  N.  Y.  Suppl. 
868  [affirming  30  Misc.  378,  63  N.  Y.  Suppl. 
1033]  ;  Bender  v.  Van  Allen,  28  Misc.  (N.  Y.) 
304,  59  N.  Y.  Suppl.  885 ;  Plunkett  v.  Bryant, 
101  Va.  814,  45  S.  E.  742. 

99.  Russelville  School  Corp.  v.  Russelville 
Lodge  No.  141  F.  &  A.  M.,  140  Ind.  422,  39 
N.  E.  549;  Alsbrook  v.  Reid,  89  N.  C.  151. 

1.  Adam  v.  Ames  Iron  Co.,  24  Conn.  230; 
Maxwell  r.  Maxwell,  43  N.  C.  25. 

2.  Doane  v.  Mercantile  Trust  Co.,  24  Misc. 
(N.  Y.)  502,  53  N.  Y.  Suppl.  902  [affirmed 
in  39  N.  Y.  App.  Div.  639,  57  N.  Y.  Suppl. 
1137  (affirmed  in  160  N.  Y.  494,  55  N.  B. 
296)];    Stewart   v.  Munroe,   56   How.  Pr. 


(N.  Y.)  193;  Maxwell  v.  Maxwell,  43  N.  C. 
25;  Sterling  v.  Sterling,  43  Orag.  200,  72 
Pac.  741. 

3.  Biddle  v.  Starr,  9  Pa.  St.  461. 

4.  Keil  V.  West,  21  Fla.  508. 

5.  Balen  v.  Jacquelin,  67  Hun  (N.  Y.) 
311,  22  N.  Y.  Suppl.  193;  Hunt  v.  Crowell,  2 
Edm.  Sel.  Cas.  ( N.  Y. )  385 ;  Calland  v.  Con- 
way, 14  R.  I.  9;  Bragg  v.  Wiseman,  55  W.  Va. 
330,  47  S.  E.  90. 

6.  Holder  v.  Holder,  40  N.  Y.  App.  Div. 
255,  59  N.  Y.  Suppl.  '?04. 

7.  Hayes  f.  McReynolds,  144  Mo.  348,  46 
S.  W.  161;  Wainman  v.  Hampton,  110  N.  Y. 
429,  18  N.  E.  234;  Alexander  v.  Gibbon,  118 
N.  C.  796,  24  S.  E.  748,  54  Am.  St.  Rep.  757  ; 
Epley  V.  Eple.y,  111  K  C.  505,  16  S.  E.  321; 
McGill  V.  Buie,  106  N.  C.  242,  11  S.  E.  284; 
Garrett  v.  Weinberg,  50  S.  C.  310,  27  S.  E. 
770;  Bragg  v.  Wiseman,  55  W.  Va.  330,  47 
S.  E.  90. 

8.  Gravier  ir.  Ivory,  34  Mo.  522;  Howarth 
V.  Howarth,  67  N.  Y.  App.  Div.  354,  73  N.  Y. 
Suppl.  785 ;  Balen  v.  Jacquelin,  67  Hun 
(N.  Y.)  311,  22  N.  Y.  Suppl.  193  [affirminq 
20  N.  Y.  Suppl.  657]  ;  McCracken  v.  Love,  60 
N.  C.  641 ;  Sterling  v.  Sterling,  43  Oreg.  200, 
72  Pac.  741.  Contra,  Sanders  v.  Devereux, 
60  Fed.  311,  8  C.  C.  A.  629. 
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follows  are  iiisufficieiit."  The  complaint  may,  however,  either  directly  affirm  tlie 
eot(3iiaiicy,  and  state  the  irioicticiH  of  the  several  cotenatitK,  or  it  may  diege  that 
at  a  time  specified  some  designated  person  was  the  owner  or  seized  of  the  prop- 
erty'', and  that  by  his  death  or  otherwise  his  title  has  become  vested  in  others  who 
are  named  as  parties  to  tlie  suit.'"  But  the  complaint  must,  in  addition  to  the 
cotenancy,  allege  the  moieties  of  the  respective  parties.  It  is  not  sufficient  for 
plaintiff  to  disclose  his  own  moiety,  leaving  defendants  in  the  pleading  to  disclose 
theirs."  While  the  complaint  may  also  disclose  circumstances  excusing  plaintiff 
from  making  a  definite  allegation  respecting  the  moiety  or  interest  of  a  defendant, 
such  cannot  be  the  case  as  to  his  own  tnoiety.  lie  must  always  allege  precisely 
what  it  is.^*  A  misstatement  of  a  defendant's  interest  cannot  defeat  plaintifE's 
right  to  partition.'^ 

6.  The  Deraignment  of  Title.  At  the  common  law,  if  plaintiff  claimed,  as  a 
coparcener  or  joint  tenant,  it  seems  to  have  been  necessary  for  him  to  show  how 
the  joint  tenancy  or  tenancy  in  coparcenary  arose,  and  this  was  done  by  alleging 
the  ownership  in  severalty  of  the  property  by  the  common  grantor  or  ancestor  and 
its  grant  by  or  descent  from  him.  Otherwise  no  deraigmnent  of  the  title  was 
necessary.  Many  of  the  statutes  I'elating  to  partition  expressly  require  the  com- 
plainant to  set  forth  the  title  of  all  the  parties.  Whether  proceeding  under  stat- 
utes of  this  character  or  not,  we  believe  it  is  entirely  unnecessary  to  set  out  in  the 


9.  California. —  Bradley  v.  Harkness,  26 
Cal.  69. 

Indiana. —  Brown  v.  Brown,  133  Ind.  476, 
32  N.  E.  1128,  33  N.  E.  615;  Gowdy  v. 
Gordon,  122  Ind.  533,  24  N.  E.  226. 

New  York. —  Doane  v.  Mercantile  Trust 
Co.,  24  Misc.  502,  53  N.  Y.  Suppl.  902  \_af- 
firmed  in  39  N.  Y.  App.  Div.  639,  57  N.  E. 
1137  (affirmed  in  160  N.  Y.  494,  55  N.  E. 
296)]. 

Pennsylvania. —  Carey  v.  Schaller,  16  Pa. 
Supar.  Ct.  350;  Mercur  v.  Jackson,  2  Lane. 
L.  Eev.  267. 

South  Carolina. —  Harvey  v.  Hackney,  35 
S.  C.  361,  14  S.  E.  822. 

Tennessee. —  Smith  v.  Quarles,  ( Ch.  App. 
1897)  46  S.  W.  1035. 

Texas. —  Bartell  v.  Kelsey,  (Civ.  App. 
1900)  59  S.  W.  631. 

Tirc/inia. —  Plunkett  v.  Bryant,  101  Va. 
814,  45  S.  E.  742;  Martin  v.  Martin,  95  Va. 
26,  27  S.  E.  810. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  149 
et  seq. 

10.  Alabama. —  Foster  v.  Baltimore,  126 
Ala.  393,  28  So.  529 ;  McQueen  v.  Turner,  91 
Ala.  273,  8  So.  863;  Morgan  v.  Famed,  83 
Ala.  367,  3  So.  798. 

Florida. —  Camp  Phosphate  Co.  v.  Ander- 
son, 48  Fla.  226,  37  So.  722,  111  Am.  St.  Eep. 
77. 

Illinois.—  Schwartz  v.  Ritter,  186  111.  209, 
57  N.  E.  887. 

Indiana. —  Dye  r.  Davis,  65  Ind.  474. 

M issouri. —  Tuppery  v.  Hertung,  46  Mo. 
135. 

New  York. —  Bender  v.  Van  Allen,  28  Misc. 
304,  59  N.  Y.  Suppl.  885. 

Souih,  Carolina. — ^Gai-rett  v.  Weinberg,  50 
S.  0.  310,  27  S.  E.  770. 

Tennessrc. —  Smith  Quarles,  (Ch.  App. 
1897)  46  S.  W.  1035. 

J'ir(jini(i. —  Martin  V.  Martin,  95  Va.  26,  27 
S.  E.  810. 
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See  38  Cent.  Dig.  tit.  "Partition,"  §  149 

et  seq. 

11.  California. —  Miller  v.  Sharp,  48  Cal. 
394;  Senter  vr  De  Bernal,  38  Cal.  637; 
Morenhout  v.  Higusra,  32  Cal.  289. 

Connecticut. —  Champion  v.  Spencer,  1  Root 
147. 

Indiana. —  Pipes  v.  Hobbs,  83  Ind.  43. 

Michigan. —  Thayer  v.  Lane,  Walk.  200. 

Missouri. —  Rogers  v.  Miller,  48  Mo.  378 ; 
Millington  v.  Millington,  7  Mo.  446. 

Neio  York. —  Van  Cortlandt  v.  Beekman,  6 
Paige  492. 

North  Carolina. —  Ramsay  v.  Bell,  38  N.  C. 
209,  42  Am.  Dee.  163. 

Oregon. —  Hanner  v.  Silver,  2  Orsg.  336. 

Pennsylvania. —  Johnson  v.  Kite,  9  Pa. 
Dist.  584. 

Texas. —  Buffalo  Bayou  Ship  Channel  Co. 
r.  Brulv,  45  Tex.  6. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  149 
et  seq. 

12.  Champion  v.  Spencer,  1  Root  (Conn.) 
147;  Tibbs  V.  Allen,  27  111.  119;  Wintermute 
V.  Reese,  84  Ind.  308 ;  Lease  v.  Carr,  5 
Blackf.  (Ind.)  353;  Savery  v.  Taylor,  102 
Mass.  509. 

Plaintiff's  allegation  should  refer  to  his 
moiety  or  aliquot  part,  and  not  to  the  num- 
ber of  acres  to  which  he  deems  himself  en- 
titled.   Coply  V.  Crane,  1  Root  (Conn.)  69. 

13.  De  Uprey  v.  De  Uprey,  27  Cal.  329, 
87  Am.  Dec.  81.  A  complaint  or  bill  for  par- 
tition, instead  of  employing  the  formal  aver- 
ment that  the  parties  hold  together  and  un- 
divided may  allege  other  facts  from  which  the 
holding  must  be  inferred,  as  where  it  states 
ownership  in  their  ancestor,  his  death  intes- 
tate, and  tliat  the  parties  are  his  hoirs  at 
law.  Richmond  r.  Richmond,  62  W.  Va.  206, 
57  S.  E.  736.  In  adopting  tliis  form  of  plead- 
ing the  allegation  used  must  make  it  certain 
that  the  complainant  has  an  interest  in  the 
property  and  that  it  continued  up  to  the  time 
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complaint  any  deraignment  of  the  title,  or  any  deeds  or  other  matters  constituting 
the  evidence  of  such  title,  and  that  it  is  not  only  good,  but  the  best,  pleading  to 
allege  in  general  terms  that  tlie  parties  are  cotenants  of  tlie  property,  and  to  state 
in  like  general  terms  the  share  or  moiety  of  each.'*  The  complaint  is  therefore 
not  to  be  held  bad  for  omitting  to  state  some  fact  in  the  chain  of  title.'^  And 
generally  allegations  of  evidentiary  facts,  if  made,  may  be  disregarded.'^  But  if 
plaintiff  undertakes  to  state  all  the  facts  upon  which  his  title  rests,  and  his  state- 
ment omits  some  indispensable  fact,  his  complaint  must  be  held  insufficient."  A 
like  result  may  follow  his  statement  of  some  fact  necessarily  contradicting,  or 
inconsistent  with,  his  general  allegations  of  title.'^ 

7.  Exhibits.  Exhibits  may  be  filed  in  connection  with,  or  as  a  part  of,  plain- 
tiff's pleading.  The  filing  of  them  is  generally  unnecessary,'''  and  does  not  make 
their  consideration  proper  in  determining  the  sufficiency  of  the  complaint.*  But 
if  they  show  trusts  atfecting  plaintifE's  title,  his  complaint  is  not  subject  to  the  objec- 
tion that  it  ignores  such  trusts.^'  In  some  of  the  states  tlie  petitioner  must  file 
with  his  complaint  or  petition  the  written  evidences  of  his  title  or  copies  thereof.^^ 

8.  Adverse  Claims.  Where,  as  in  many  of  the  states,  all  persons  claiming  any 
intei'est  in  the  i)roperty,  whether  in  possession  or  not,  may  be  made  parties 
defendant  and  required  to  present  their  claims,  it  is  the  duty  of  plaintiff  to  allege 
the  nature  of  such  claim  if  known  to  him,  and  he  obviously  cannot  state  it  if 
unknown,  no  matter  what  may  be  the  statutory  requirement.  An  averment  that 
certain  defendants,  naming  them,  "  have,  or  claim  to  have,  some  interest  in  the 
land  the  character  and  extent  of  which  is  unknown  to  plaintiff"  is  sufficient  to 
bring  such  claims  before  the  court  and  to  make  its  judgment  conclusive  of  any 
title  or  interest  held  by  such  defendants.^    The  fact  that  plaintiff  misconceives 


of  commencing  the  proceeding.  Clianey  «. 
Bevins,  96  S.  W.  1129,  29  Ky.  L.  Rep.  149. 

14.  Alabama. —  Whitlow  v.  Echols,  78  Ala. 
206. 

California. —  Spader  v.  McNeil,  130  Cal. 
500,  62  Pac.  828. 

Florida.— Keil  v.  West,  21  Fla.  508. 

Georgia. — ■  Rutherford  v.  Jones,  14  Ga.  521, 
60  Am.  Dee.  655. 

Indiana. —  Shetterly  v.  Axt,  37  Ind.  App. 
687,  76  N.  E.  901,  77  N.  E.  865. 

Maine. —  Jewett  v.  Persons  Unknown,  61 
Me.  408. 

Michigan. —  Page  v.  Webster,  8  Mich.  263, 
77  Am.  "Dec.  446. 

Missouri. —  Reed  v.  Robertson,  45  Mo.  580. 

New  York. —  Bradstiaw  v.  Callaghan,  8 
Johns.  558. 

Washinqton. — -Kroner  v.  Friday,  10  Wash. 
621,  39  Pac.  229,  32  L.  R.  A.  671. 

West  Virginia. — Ransom  v.  High,  37  W.  Va. 
838,  17  S.  E.  413,  38  Am.  St.  Rep.  67. 

Wisconsin. —  Sprague  v.  Maxcy,  122  Wis. 
502,  100  N.  W.  832;  Spensley  v.  Janesville 
Cotton  Mfg.  Co.,  62  Wis.  549,  22  N.  W.  574. 

See  38  Cent.  Dig.  tit.  "  Partition,"  §  154. 

In  Kentucky  the  applicant  for  partition 
must  file  with  his  petition  "  the  written  evi- 
dence of  the  title  to  the  land  or  eopiss 
thereof  if  there  be  any,"  but  this  requirement 
does  not  impose  on  plaintiff  the  duty  of  filing 
written  evidence  of  defendant's  title.  Salyer 
17.  Elkhorn  Land  Imp.  Co.,  77  S.  W.  370,  25 
Ky.  L.  Rep.  1210. 

If  the  coowners  admit  the  title  of  each 
other  by  leases  between  them,  the  derivation 
of  title  need  not  be  stated.  Kelley  v.  Green- 
leaf,  14  Fed.  Cas.  No.  7,657,  3  Story  93. 


When  the  proceeding  is  one  maintainable 
only  between  parties  claiming  by  descent 

from  an  ancestor  dying  in  possession,  these 
facts  must  be  alleged.  Holder  v.  Holder,  40 
N.  Y.  App.  Div.  255,  59  N.  Y.  Suppl.  204. 

15.  Bower  v.  Bowen,  139  Ind.  31,  38  N.  E. 
326;  McCarthy  v.  McCarthy,  66  Ind.  128; 
Abrams  v.  Moseley,  7  S.  C.  150. 

16.  Sauer  v.  Schenck,  159  Ind.  373,  64 
N.  E.  84;  Sample  v.  Sample,  34  Kan.  73,  8 
Pac.  248;  McGill  v.  Buie,  106  N.  C.  242,  11 
S.  E.  284. 

17.  Bell  V.  Dangerfield,  26  Minn.  307,  3 
N.  W.  698. 

18.  Chapman  v.  Allen,  11  Wash.  627,  40 
Pac.  219. 

19.  Jewett  V.  Perrette,  127  Ind.  97,  26 
N.  E.  685. 

20.  Smith  V.  King,  81  Ind.  217. 

21.  Shipley  v.  Jacob  Tome  Inst.,  99  Md. 
520,  58  Atl.  200. 

22.  Salyer  v.  Elkhorn  Land  Imp.  Co.,  77 
S.  W.  370,  25  Ky.  L.  Rep.  1210. 

23.  Morenhout  v.  Higuera,  32  Cal.  289; 
Thompson  v.  Holder,  117  Mo.  118,  22  S.  W. 
905;  Townsend  v.  Bogert,  126  N.  Y.  370,  27 
N.  E.  555,  22  Am.  St.  Rep.  835. 

The  nature  of  an  adverse  claim  must  be 
stated,  if  known.  Therefore,  a  complaint 
stating  that  certain  of  the  defendants  have 
or  claim  some  interest  in  the  property  is 
defective  if  the  pleader  does  not  undertake  to 
state  the  nature  of  such  interest,  nor  show 
that  it  is  unknown.  Gage  v.  Reid,  104  111. 
509;  Satterlee  v.  Kobbe,  39  N.  Y.  App.  Div. 
420.  57  N.  Y.  Suppl.  341. 

Plaintiff  is  not  excused  from  stating  the 
number  of  the  cotenants  by  his  allegations 
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the  nature  and  effect  of  a  trust  cannot  make  liis  complaint  insufficient  if  the  facts 
relating  tliercto  an;  con-ectly  Ktatcd.*' 

9.  As  Against  Unknown  Owners.  There  are  nutnerous  decisions  filjowing  tliat, 
under  statutes  autliorizing  the  proceeding  to  be  against  unlcnown  owners,  persons 
not",  named  in  tlie  pleadings  and  not  a|)pearirig  in  the  suit  may  be  bound  by  tlie  judg- 
ment, if  it  purports  to  determine  the  claims  of  unknown  as  well  as  of  known  owners, 
and  the  steps  prescribed  by  tlie  statute  for  acquiring  jurisdiction  over  unknown 
owners  have  been  taken.^^'  Unless  the  statute  authorizes  in  every  case  some  notice 
addressed  to  all  pei'sons,  or  otherwise  makes  the  proceeding  one  in  re/n,,  it  is  evi- 
dent that  when  the  pleader  wishes  to  reacii  persons  unknown,  his  complaint  must 
contain  some  averment  showing  the  desire  and  necessity  of  proceeding  against 
persons  not  named  in  the  complaint.  Upon  this  subject  we  have  been  unaljle  to 
discover  any  decision  considering  what  must  be  the  form  or  substance  of  such 
averment,  and  can  refer  only  to  those  cases  in  which  tlie  complaint  has  been  held 
sutHcient,  although  the  question  was  not  specially  discussed.^'' 

10.  Describing  the  Property.  It  is  obviously  essential  that  the  complaint  so 
describe  the  property  sought  to  be  partitioned  as  to  show  that  it  is  within  the 
jurisdiction  of  the  court, and  also  as  to  enable  the  connnissioners  appointed  for 
that  purpose  to  make  partition  thereof.^  We  know  of  no  reason  why  any  less  or 
greater  effect  should  be  accorded  to  descriptive  words  in  a  complaint  in  partition 
than  if  employed  elsewhere  with  respect  to  property  of  like  character.^  It  is 
certain  that  the  court  is  without  authority  to  partition  property  not  described  in 
the  pleadings.^  There  is  indeed  authority  for  the  position  that  the  description 
in  a  complaint  in  partition  may  proper!}'  be  less  precise  than  elsewhere.^' 

11.  Claims  For  Incidental  Relief.  As  we  shall  hereafter  show,  plaintiff  maj', 
as  an  incident  to  the  pi'oceeding  for  partition,  seek  and  obtain  relief  in  addition 
to  that  obtainable  in  a  partition  at  law  and  necessary  to  a  complete  adjustment  of 


that  it  would  take  an  immense  amount  of 
time  and  labor  to  ascertain  them.  Salyer  r. 
Elkhorn  Land  Imp.  Co.,  77  S.  W.  370,  25 
Ky.  L.  Rep.  1210. 

24.  Gale  v.  Harby,  20  Fla.  171. 

25.  Maine. —  Foxcroft  v.  Barnes,  29  Me. 
I2H;  Baylies  v.  Bussey,  5  Me.  153. 

Massachusetts. —  Foster  v.  Abbot,  8  Mete. 
590 ;  Cook  V.  Allen,  2  Mass.  462. 

New  York.—  Cole  v.  Hall,  2  Hill  625. 

07uo.— Rogers  v.  Tucker,  7  Ohio  St.  417. 

Wisconsin. —  Kane  v.  Rock  River  Canal 
Co.,  15  Wis.  179;  Nash  v.  Church,  10  Wis. 
303,  78  Am.  Dee.  678. 

26.  Nash  v.  Church,  10  Wis.  303,  78  Am. 
Dee.  678  (where  the  allegation  was  "that 
divers  of  said  defendants  have,  by  deeds,  re- 
spectively, conveyed  portions  of  their  inter- 
ests to  persons  unknown  to  your  orators ;  .  .  . 
that  such  portions  of  the  tract  as  do  not 
belong  to  the  defendants,  and  to  your  orators, 
belong  to  unknown  owners  " )  ;  Kane  V.  Rock 
Rivpr  Canal  Co.,  15  Wis.  179  (where  the  com- 
plaint named  B  and  A  as  defendants,  and 
specified  the  moiety  of  each,  and  alleged  that 
the  remaining  interest  did  belong  to  one  P 
F,  who  has  died,  leaving  divers  persons  his 
heirs,  whose  names  were  to  plaintiffs  un- 
known, and  that  if  said  B  and  A  and  P  F 
did  not  own  the  interests  mentioned  as  be- 
longing to  them  respectively,  such  interests 
belonged  to  imknown  owners,  whose  names, 
as  also  Ihe  names  of  said  heirs,  plaintiffs 
were  unable  to  ascertain).  Tn  Cole  r.  Hall,  2 
Hill  (N.  Y.)  625.  plaintiff  alleged  himself  to 
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be  seized  in  fee  of  the  undivided  half  of  the 
property,  and  "  that  he  was  ignorant  of  the 
names,  rights  or  title  of  the  other  persons 
interested  as  tenants  in  common." 

27.  Hughes'  Case,  1  Bland  (Md.)  46. 

But  it  has  been  held  in  Godfrey  v.  Godfrey, 
17  Ind.  6,  79  Am.  Dec.  448,  that  the  petition 
need  not  show  in  what  county  the  lands  lie, 
in  order  to  give  the  circuit  court  jurisdiction. 

28.  Strange  v.  Gunn,  56  Ala.  611;  Hanner 
V.  Silver,  2  Oreg.  336. 

29.  See  eases  cited  infra,  this  note. 

For  insufficient  descriptions  see  Stein  v. 
McGrath,  116  Ala.  593,  22  So.  861;  Strange 
r.  Gunn,  56  Ala.  611;  Swanton  v.  Crooker, 
62  Me.  415;  Miller  i:  Miller,  16  Pick.  (Mass.) 
215;  Barnes  v.  Taylor,  30  N.  J.  Eq.  7. 

For  sufficient  descriptions  see  Home  Se- 
curity Bldg.,  etc.,  Assoc.  v.  Western  Land, 
etc.,  Co.,  145  Cal.  217,  78  Pac.  626;  Rose  v. 
Mesmer,  142  Cal.  322,  75  Pac.  905;  Sullivan 
V.  Lumsden,  118  Cal.  664,  50  Pac.  777;  Sewall 
r.  Ridlon,  5  Me.  458;  Wright  v.  McCormick, 
67  N.  C.  27;  Taffinder  v.  Merrell,  (Tex.  Civ. 
App.  1901)  61  S.  W.  936  [affirmed  in  95  Tex. 
95,  65  S.  W.  177,  93  Am.  St.  Rep.  814]. 

And  for  construction  of  descriptions  see 
Partridge  v.  Luce,  36  Me.  16. 

30.  Dondero  r.  Van  Sickle,  11  Nev.  389; 
Sandiford  r.  Hempstead,  97  N.  Y.  App.  Div. 
163,  90  N.  Y.  Suppl.  76  [affirmed  in  186 
N.  Y.  554,  79  N.  F.  1115];  Alsbrook  r.  Reid, 
89  N.  C.  151;  Hanner  v.  Silver,  2  Oreg. 
336. 

31.  Thruston  v.  Minke,  32  Md.  571. 
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all  matters  arising  out  of  the  cotenancy,  such  as  an  accounting  for  moneys  paid 
for  improvements  or  received  by  defendants  as  rents  and  profits,  or  the  ascertain- 
ment and  satisfaction  of  liens,  or  the  assertion  of  some  equity  not  recognizable  or 
not  enforceal)le  at  law.^^  It  is  sufficient  for  our  present  purpose  to  say  that  for 
whatsoever  relief  plaintiff  seeks  other  tlian  that  of  the  partitioning  of  the  prop- 
erty, he  must  in  his  complaint  make  the  allegations  necessary  to  sustain  it.^^  If 
no  allegation  is  made,  no  relief  can  be  granted,  and  if  an  allegation  is  made,  it 
must  fail  unless  it  would  be  sufficient  if  it  were  employed  in  an  independent 
action.^  Although  tliere  is  a  decision  indicating  that  the  claim  for  relief  may  not 
be  entertained  if  it  is  against  one  only  of  defendants,^^  this  position  appears 
wholly  indefensible  if  tlie  character  of  the  claim  is  such  that  the  court  must  have 
entertained  it  and  all  defendant  cotenants  are  liable  thereto.^^  Whatsoever  claims 
to  relief  a  party  may  be  entitled  to  assert  as  an  incident  to  the  partition  he  may 
join  in  a  single  pleading.^'' 

12.  Preliminary  Matters  or  Conditions  Precedent.  If  there  is  any  prelim- 
inary matter  or  condition  essential  to  plaintiff's  right  to  partition,  it  should  be 
alleged.^^  It  was  formerly  customary  to  allege  that  plaintiff  liad  demanded,  and 
defendants  had  refused  to  make,  partition.  JSTo  demand  appears,  however,  to  be 
required. All  allegations  respecting  it  must  hence  be  superfluous.  Nor  need 
plaintiff  allege  an  offer  on  his  part  to  pay  for  his  use  and  occupation  of  the  prop- 
erty, or  the  doing  of  any  other  act  not  requisite  to  completing  his  right  to  any 
particular  character  of  relief  demanded  by  him.'*" 

13.  Variance  Between  the  Complaint  and  the  Evidence.  The  sufficiency  of  the 
complaint  does  not  depend  on  the  evidence  offered  at  the  trial.  It  is  not  fatal  to 
plaintiff  that  the  interest  proved  by  him  differs  from  that  alleged,  if  it  still  shows 
him  to  be  a  cotenant  and  as  such  entitled  to  partition.*^ 

14.  Prayer  For  Relief.  Whatever  be  the  name  given  by  the  plaintiff  to  the 
paper  by  which  he  commences  his  proceeding,  it  should  contain  a  demand  or  prayer 
for  relief.*^  Although  the  suit  is  for  the  sale  of  the  property,  it  has  been  said  tliat 
the  prayer  should  be  for  the  partition  as  well  the  sale,^^  but  the  position  is  absurd 
and  cannot  be  maintained  where  the  allegations  show  that  a  division  by  allotment 
is  impracticable.^  Plaintiff's  relief,  at  least  when  the  judgment  is  not  by 
default,  is  not  restricted  by  his  prayer.    Thus,  although  he  prays  for  partition  by 


32.  Hudson  v.  Hudson,  119  Ga.  637,  46 
S.  E.  874;  Prather  v.  Prather,  139  Ind.  570, 
39  N.  E.  310;  Budde  v.  Rebenack,  137  Mo. 
179,  38  S.  W.  910. 

33.  Cox  V.  Kyle,  75  Miss.  667,  23  So.  518. 

34.  Lansdale  v.  Brown,  49  Ga.  278;  Lilly 
V.  Menke,  126  Mo.  190,  28  S.  W.  643,  994; 
Maemunn  Haverkamp,  8  Pa.  Dist.  680,  23 
Pa.  Co.  Ct.  309. 

35.  Crane  v.  Waggoner,  27  Ind.  52,  89  Am. 
Dee.  493. 

36.  Ellerson  v.  Westcott,  88  Hun  (N.  Y.) 
389,  34  N.  Y.  Suppl.  813,  2  N.  Y.  Annot.  Cas. 
118  \_reversed  on  other  grounds  in  148  N.  Y. 
149,  42  N.  E.  540]. 

37.  Marshall  v.  Marshall,  86  Ala.  383,  5 
So.  475;  Obert  v.  Obert,  10  N.  J.  Eq.  98 
\,affirmed,  in  12  N.  J.  Eq.  423]  ;  Buchanan  v. 
Buchanan,  38  S.  C.  410,  17  S.  E.  218. 

This  very  obvious  rule  was  apparently  de- 
nied in  Belt  v.  Bowie,  65  Md.  350,  4  Atl.  295, 
declaring  that  a  proceeding  to  partition,  and, 
as  incident  thereto,  to  enforce  a  mortgage, 
could  not  be  joined. 

38.  However  the  courts,  where  the  facts 
which  usually  establish  the  right  to  partition 
are  alleged,  are  not  inclined  to  require  the 


complaint  to  negative  possible  defenses. 
Minear  v.  Hogg,  94  Iowa  641,  63  N.  W.  444; 
Diehl  V.  Lambart,  9  N.  Y.  Civ.  Proc.  267. 

39.  Robinson  v.  Dickey,  143  Ind.  206,  42 
N.  E.  679,  52  Am.  St.  Rep.  417;  Wilson  v. 
Green,  63  Md.  547 ;  McGowan  v.  Morrow,  3 
Code  Rep.  (N.  Y.)  9. 

But  in  Maryland  it  was  formerly  necessary 
in  a  bill  for  the  sale  or  partition  of  the 
realty  of  an  intestate  to  state  that  the  heirs 
could  not  agree  on  a  partition.  Chaney  v. 
Tipton,  11  Gill  &  J.  253. 

40.  Wilkinson  v.  Stuart,  74  Ala.  198. 

41.  Thompson  v.  Wheeler,  15  Wend.  (N.  Y.) 
340;  Ferris  v.  Smith,  17  Johns.  (N.  Y.)  221; 
Bartell  v.  Kelsey,  (Tex.  Civ.  App.  1900)  59 
S.  W.  631.  Contra,  Allnatt  Partition  73 
[citing  Beeket  v.  Bromley,  Noy  107,  74  Eng. 
Reprint  1073]. 

42.  Hawley  v.  Castle,  Kirby  (Conn.)  218. 

43.  Dver  v.  Vinton,  10  R.  1.  517;  Holland 
r.  Holland,  L.  R.  13  Eq.  406,  41  L.  J.  Ch. 
220,  26  L.  T.  Rep.  N.  S.  17,  20  Wklv.  Rep. 
290;  Teall  T.  Watts,  L.  R.  11  Eq.  213,  40 
L.  J.  Ch.  176,  23  L.  T.  Rep.  N.  S.  884,  19 
Wklv.  Rep.  317. 

44.  Lorenz  v.  Jacobs,  59  Cal.  262. 
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allotment,  it  may  be  made  by  sale;'^''  and  generally  the  court  may  grant 
any  relief  proper  on  the  facts  alleged  and  established,  wlietljer  or  not  it  l;e  other, 
or  in  addition  to,  the  relief  in  fact  prayed  for  in  the  complaint.^''  Jf  the 
complaint  shows  an  agreement  entitling  ])laintifi  to  a  conveyance  of  a  moiety, 
the  prayer,  it  is  said,  should  be  for  specilic  performance,  to  be  followed  l>y  a 
partition.'*'' 

16.  Bill  of  Particulars.    In  New  York  plaintiff  may  be  required  to  furnish 

a  bill  of  particulai's  respecting  some  fact  which,  owing  to  the  generality  of  the 
pleadings,  may  result  in  the  surprise  of  defendant,  if  he  has  not  the  benefit  of  such 
bill;^^  but  plaintiff  cannot  by  such  a  ]>i!l  be  required  to  disclose  on  what  ground 
lie  claims  a  devise  to  one  of  defendants  to  be  void.'"' 

16.  Signature  and  Verification.  We  know  of  nothing  making  either  the  sig- 
nature or  the  verification  to  a  complaint  in  partition  subject  to  any  rule  not  appli- 
cable to  other  suits  or  actions.  If  plaintiff'  is  a  married  woman,  it  is  said  a  bill 
for  partition  on  her  behalf  must  be  signed  by  her,  or  she  nmst  have  signed  a 
warrant  of  attorney  for  the  special  purpose  of  authorizing  the  suit.''"  In  the 
absence  of  a  statute  expressly  requiring  it,  the  complaint  need  not  be  verified.^^ 
The  failure  to  sign  the  complaint  by  plaintiff  or  bis  attorney,  as  required  by  stat- 
ute, is  not  a  matter  of  substance,  and  does  not  avoid  the  juclgment.^^  Nor  does 
the  fact  that  tlie  complaint  purports  to  be  signed  by  plaintiff"  as  administratrix  " 
where  it  alleges  her  claim  as  widow,  and  prays  for  partition  between  herself  and 
the  child ren.^^ 

17.  Amendments.  Cases  are  conceivable  where  the  insufficiency  of  the  com- 
plaint may  justify  a  judgment  for  defendant  dismissing  the  action.^*  This  can, 
however,  rarely  be  so.  For,  irrespective  of  the  character  of  the  defect,  it  may 
generally  be  removed  by  amendment,  and  leave  to  amend,  if  sought,  should  be 
granted  at  any  stage  of  the  proceedings  prior  to  the  entry  of  the  final  judgment 
within  the  discretion  of  the  coui't.^® 

18.  Supplemental  Complaints.    Whenever  any  fact  occurs  during  the  pendency 


45.  Croston  v.  Male,  56  W.  Va.  205,  49 
S.  E.  136,  107  Am.  St.  Rep.  918;  Aston  v. 
Meredith,  L.  R.  11  Eq.  601,  40  L.  J.  Ch.  241, 
24  L.  T.  Rep.  N.  S.  128. 

46.  King  V.  Middlesborough  Town,  etc., 
Co.,  106  Ky.  73,  50  S.  W.  37,  1108,  20  Ky.  L. 
Rep.  1859;  Townsend  v.  Bogert,  126  N.  Y. 
370,  27  N.  E.  555,  22  Am.  St.  Rep.  835; 
Kalteyer  V.  Wipff,  92  Tex.  673,  52  S.  W.  63 ; 
Croston  v.  Male,  56  W.  Va.  205,  49  S.  E. 
136,  107  Am.  St.  Rep.  918.  But  in  Tibbs  v. 
Allen,  27  111.  119,  it  was  held  that  dower 
could  not  be  assigned  to  a  widow  in  partition, 
although  the  bill  contained  allegations  war- 
ranting such  assignment,  there  being,  how- 
ever, no  prayer  therefor.  And  in  Jewett  v. 
Nash,  4  Vt.  517,  it  was  thought  proper  to 
dismiss  a  petition,  although  it  averred  all  the 
facts  entitling  plaintiff  to  partition,  because 
the  mode  of  partitioning  for  which  he  prayed 
was  not  authorized  by  law. 

47.  Ellis  V.  Hill,  162  111.  557,  44  N.  E. 
858. 

48.  Drake  v.  Drake,  31  Misc.  (N.  Y.)  S, 
64  N.  Y.  Suppl.  581. 

49.  Bennatt  f.  Wardell,  43  Hun  (N.  Y.) 
452. 

50.  (Jiaydon  v.  Oraydon,  McMull.  Eq. 
(S.  C.)  o.i 

51.  Hall  V.  Snipes,  9  S.  W.  388,  10  Ky.  L. 
Rep.  435;  Martin  v.  Porter,  4  Tleisk.  (Tcnn.) 
407. 

Although  a  verification  is  required,  its  ,ab- 
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sence  is  waived  by  failure  to  object  and 
letting  the  cause  proceed  to  judgment  and 
sale.    Dunning  v.  Dunning,  37  111.  306. 

52.  Cochran  f.  Thomas,  131  Mo.  258,  33 
S.  W.  6. 

53.  Robinson  v.  Fair,  128  U.  S.  53,  9  S.  Ct. 

30,  32  L.  ed.  415. 

54.  Crippen  v..  White,  28  Colo.  298,  64 
Pac.  184. 

55.  Alabama. — Sherer  v.  Garrison,  111  Ala. 
228,  19  So.  988. 

Georgia. —  Hudson  v.  Hudson,  119  Ga.  637, 
46  S.  E.  874. 

Louisiana. —  Fix  v.  Koepke,  44  La.  Ann. 
745,  11  So.  39. 

North  Carolina. —  Simmons  V.  Jones,  118 
N.  C.  472,  24  S.  E.  114;  Godwin  r.  Early.  114 
N".  C.  11,  18  S.  E.  973. 

Pennsylvania. — Cowan's  Appeal,  (1888)  16 
Atl.  28;  Drum's  Estate,  8  Pa.  Dist.  407; 
Schweitzer's  Estate,  4  Lane.  L.  Rev.  369. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  166 
et  scq. 

56.  Indiana. —  Bower  v.  Bowen,   139  Ind. 

31,  38  N.  E.  326;  Randies  V.  Randies,  63  Ind. 
93. 

Maine. —  Swanton  r.  Crooker,  52  Me.  415. 

Maryland. —  Claude  v.  Handv,  83  Md.  225, 
34  Atl.  532. 

Massarhiisrll.t. —  Fav  V.  Fay,  1  Ciish.  93; 
Loud  r.  Pennimnn.  19' Pick.  539. 

Pennsylvania. — ^JMarcy's  Estate,  9  Kulp 
128. 
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of  the  action,  perfecting  or  otherwise  affecting  plaintiff's  cause  of  action,  and  of 
wliich  he  desires  to  avail  himself  at  the  trial,  or  perhaps  at  any  time  before  final 
judgment,  he  shonld  assert  it  by  a  supplemental  complaint." 

19.  Responding  to  Defendant's  Pleadings.  Plaintiff  may  challenge  defendant's 
answer  by  demurring  thereto  either  for  insufficiency  of  the  facts  pleaded  to  con- 
stitute a  defense,  or  for  any  other  defect  therein  which  may  be  urged  as  a  cause 
of  demurrer.^^  In  many  of  the  states,  although  the  answer  is  sufficient  both  in 
form  and  substance,  plaintiff  may  file  a  replication  thereto  denying  such  allega- 
tions as  he  may  choose  to  controvert.^^  In  Indiana  plaintiff  may  tile  a  reply  to 
the  answer,  wliich  itself  is  subject  to  demurrer  if  it  purports  to  be  a  reply  to  the 
whole  answer  when  it  is  but  a  partial  reply.®"  A  demurrer  to  an  answer  is  waived 
by  proceeding  with  the  partition  without  asking  for  any  hearing  on  the  demurrer.®^ 
If  defendant  files  a  cross  bill,  cross  complaint,  or  counter-claim,  plaintiff  may 
demur  thereto  on  the  same  grounds  as  if  it  were  the  original  pleading  in  the 
action ;  but  an  answer  denying  the  allegations  of  plaintiff's  complaint,  or  some  of 
them,  is  not  a  counter-claim,  and  a  demurrer  thereto  on  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action  is  bad.®^  Plaintiff  cannot 
file  a  cross  complaint,  and  if  he  does  so,  it  may  be  struck  out  on  motion,  or  a 
demurrer  may  be  sustained  thereto.*^^ 

H.  Process —  l.  Necessity  For.  There  can  be  no  doubt  that  in  a  proceeding 
for  partition,  jurisdiction  over  defendants  can  be  acquired  only  by  the  issuing  of 
process  against  and  its  service  upon  them,  and  that  a  judgment  rendered  without 
such  issuing  and  service  must  be  void,  unless  defendants  have  in  some  way  volun- 
tarily submitted  themselves  to  the  jurisdiction  of  the  court.^  There  is  indeed 
a  decision  from  which  the  inference  might  well  be  drawn  that  a  voluntary  con- 
sent to  partition  is  not  sufficient  to  support  a  partition  based  thereon,*^  and  in 
another  case  it  M^as  held  that  a  paper  signed  by  a  defendant  and  filed  in  the 
cause,  stating  that  he  wished  to  waive  notice  of  the  division  of  the  real  estate, 
could  not  be  considered  either  as  a  service  on  or  appearance  by  him.®®  Never- 
theless, there  can  be  no  serious  doubt  that  defendants  may  voluntarily  appear  in 
a  proceeding  for  partition  as  well  as  in  any  other  suit  or  action,  and  that  the  acts 
amounting  to  an  appeai-ance  in  the  one  do  not  differ  in  substance  from  those 
amounting  to  an  appearance  in  the  other.®' 

2.  The  Form  and  Contents  of  the  Process.  The  form  and  contents  of  the 
process  are  usually  prescribed  by  statute,  and,  except  in  so  far  as  controlled  by 
special  statutory  directions,  should  be  the  same  as  in  other  cases  relating  to  real 


See  38  Cent.  Dig.  tit.  "Partition,"  §  166 
ei  seq. 

57.  Nolan  v.  Command,  UN.  Y.  Civ.  Proc. 
295;  Diehl  v.  Lambert,  9  N.  Y.  Civ.  Proc. 
347. 

58.  Miller  v.  Smith,  98  Ind.  226;  Schafer 
V.  Schafer,  68  Ind.  374;  Sanford  v.  Tucker, 
54  Ind.  219;  Pulse  v.  Osborn,  (Ind.  App. 
1901)  60  N.  E.  374;  Flagg  v.  Tliurston,  11 
Pick.  (Mass.)  431;  Black  v.  Tyler,  1  Piclc. 
(Mass.)  150;  Jewell  v.  McQuesten,  68  N.  H. 
233,  34  Atl.  742. 

59.  Loring  v.  Gay,  9  Pick.  (Mass.)  66; 
Freeman  Coten.  &  P.  §  492. 

60.  Duncan  v.  Henry,  125  Ind.  10,  24  N.  E. 
506. 

61.  McNeile's  Estate,  15  Pa.  Dist.  341. 

62.  Evans  v.  Ogsburv,  2  N.  Y.  App.  Div. 
556,  37  N.  Y.  Suppl.  1104. 

63.  Russell  v.  Russell,  48  Ind.  456. 

64.  Arkansas. —  Harris  v.  Preston,  10  Ark. 
201. 

Kentucky. —  Railey  v.  Railey,  5  B.  Men. 


110;  Craig  v.  Barker,  4  Dana  600;  Palmer  v. 
Palmer,  2  Dana  390. 

Louisiana. —  State  v.  St.  Landry  Parish 
Judge,  31  La.  Ann.  802. 

Mississippi. —  Cotton  i\  Cash,  85  Miss.  29, 
37  So.  459;  Tindall  v.  Tindall,  (1888)  3  So. 
581. 

New  York. —  Larkin  v.  Mann,  2  Paige  27. 

Pennsylvania. —  Morrow  v.  Morrow,  152 
Pa.  St.  516,  25  Atl.  1107;  Klingensmith's 
Estate,  130  Pa.  St.  516,  18  Atl.  1064;  Han- 
best's  Estate,  11  Phila.  10. 

South  Carolina.-—  Sligh  v.  Sligh,  1  Brev. 
176. 

But  if  the  petition  for  partition  is  by  the 
guardian  of  all  the  heirs,  no  process  of  an 
adversary  character  is  necessary.  Groudy  v. 
Shank,  8  Ohio  415. 

65.  Candy  v.  Stradley,  1  Del.  Ch.  113. 

66.  Anderson  v.  Anderson,  23  Mo.  379. 

67.  Dunning  v.  Dunning,  37  111.  306 ;  Reid 
V.  Clendenning,  193  Pa.  St.  406,  44  Atl.  500; 
Tallman  v.  McCarty,  11  Wis.  401. 
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property.  In  Florida,  if  in  cliaiicery,  the  suljpoena  need  not  contain  a  deecrip- 
tion  of  tlie  premisoB.'"*  In  New  York  the  notice  of  the  presenting  of  tlie  peti- 
tion and  of  a  motion  to  appoint  cominisHioners  need  not  mention  the  place  wliore 
the  court  will  be  held,  and  if  it  does,  and  mentions  a  wrong  place,  this  may  Fje 
regarded  as  surplusage.*"^  In  Massachnsetts  tlie  coiii't  foi'iiierly  might  pi-escribe 
the  notice  to  be  given.™  Although  the  statute  declares  that  tlie  summons  shall 
be  addressed  by  name  to  all  the  owners  and  lien-holders  who  are  known,  *'  and 
generally  to  all  persons  unknown,  liavitig  or  claiming  an  interest  in  the  property," 
it  is  snllicient  that  the  writ  be  addressed  to  the  persons  named  in  the  complaint, 
where  it  does  not  appear  that  any  one  except  they  and  plaintiff  has  any  interest 
in  the  property.''' 

3.  By  Whom  May  Be  Served.  Tiie  service  of  process  in  partition  must  be  Ijy  a 
person  authorized  to  make  such  service  in  a  civil  action,  and  if  not  so  served,  juris- 
diction is  not  accpiired,  and  the  judgment  based  on  tlie  service  may  be  reversed,''^ 
unless  defendant  has  voluntarily  appeared  or  otherwise  waived  the  irregularity.''^ 

4.  Mode  of  Service  —  a.  Generally.  The  mode  of  serving  process  may  be 
specially  prescribed  by  the  statute  relating  to  partition,  and,  where  not  so  spe- 
cially prescribed,  is  doubtless  controlled  by  the  rules  applicable  to  other  civil 
cases,  and  may  hence  be  by  leaving  a  copy  of  the  writ  at  the  residence  of 
defendant  where  that  mode  is  authorized  in  other  civil  actions.''* 

b.  By  Publication.  Any  statute  providing  for  partition  and  omitting  to 
authorize  the  service  of  summons  by  publication  as  against  non-residents  would 
be  so  lamentably  defective  that  it  would  not  long  be  allowed  to  remain  in  that 
imperfect  condition.  As  a  matter  of  fact,  in  every  state,  we  believe,  service  of 
the  summons  by  publication  is  specially  authorized  in  the  statute  relating  to  par- 
tition, or  by  other  statutes  so  comprehensive  in  theii'  terms  that  they  must  be 
deemed  to  include  proceedings  in  partition.''^  The  publication  must  generally,  if 
not  invariably,  be  preceded  by  an  affidavit  showing  the  facts  relied  upon  to  justify 
the  publication,''^  and  an  order  of  the  court  or  judge  based  on  such  affidavit 
directing  the  pulilication  to  be  made.  The  general  tendency  is  to  exact  a  strict 
compliance  in  partition  proceedings  with  statutes  requiring  notices  to  be  given,''^ 
and  especially  is  this  true  of  the  service  of  process  by  publication  and  the  stejDS 
necessary  to  support  it.''^ 


68.  Keil  V.  West,  21  Fla.  508. 

69.  William  v.  Brown,  5  Cow.  (N.  Y.) 
281. 

70.  Vaughan  v.  Noble,  6  Mass.  252. 

71.  Martin  v.  Parksr,  14  Minn.  13,  100  Am. 
Dec.  188. 

72.  Kyle  v.  Kyle,  55  Ind.  387. 

73.  Upson  V.  Horn,  3  Strobh.  (S.  C.)  108, 
49  Am.  Dec.  633. 

74.  Wilcox  V.  Monday,  83  Ind.  335. 

75.  Florida.—  Keil  v.  West,  21  Fla.  508. 
Georgia. —  Hamby  Mountain  Gold  Mines  v. 

Calhoun  Land,  etc.,  Co.,  83  Ga.  311,  9  S.  E. 
831;  Patton  v.  Childs,  78  Ga.  352. 

Illinois. —  Schaefer  v.  Kienzel,  123  111.  430, 
15  N.  E.  164. 

Iowa. —  Williams  v.  Westcott,  77  Iowa  332, 
42  N.  W.  314,  14  Am.  St.  Rep.  287;  Mason 
v.  Messenger,  17  Iowa  261. 

Michigan. —  Piatt  v.  Stewart,  10  Mich. 
260. 

Tfehraska. — 'McCormick  v.  Paddock,  20 
Nebr.  480,  30  N.  W.  602. 

Neio  York. —  Volz  v.  Steiner,  67  N.  Y.  App. 
Div.  504,  73  N.  Y.  Snppl.  1006. 

Ohio. —  Rogers  Tucker,  7  Ohio  St.  417 ; 
Tablcr  v.  Wiseman,  1  Ohio  Dec.  (Reprint) 
497,  9  West  L.  J.  207. 
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Pennsylvania.- —  Sankey's  Appeal,  55  Pa.  St. 
491;  Kantner's  Estate,  24  Pa.  Co.  Ct.  310,  16 
Montg.  Co.  Rep.  215. 

Tennessee. —  Robertson  v.  Robertson,  2 
Swan  197. 

Texas. —  Taliaferro  v.  Butler,  77  Tex.  578, 
14  S.  W.  191. 

Wisconsin. —  Tucker  v.  Whittlesey,  74  Wis. 
74,  41  N.  W.  535,  42  K.  W.  101;  Foster  v. 
Hammond,  37  Wis.  185. 

76.  Schaefer  v.  Kienzel,  123  111.  430,  15 
N.  E.  164. 

77.  Cox  V.  Matthews,  17  Ind.  367;  Newby 
V.  Perkins,  1  Dana  (Ky.)  440,  25  Am.  Dec. 
160;  Bowler  v.  Ennis,  46  N.  Y.  App.  Div. 
309,  61  N.  Y.  Suppl.  686;  In  re  Loney,  10 
U.  C.  Q.  B.  305. 

78.  Dineen  v.  Hall,  112  Ky.  273,  65  S.  W. 
445,  66  S.  W.  392,  23  Ky.  L.  Rep.  1615; 
Savary  v.  Da  Camara,  60  Md.  139 ;  Ashley  v. 
Brighitman,  21  Pick.  (Mass.)  285;  Piatt  v. 
Stewart,  10  Mich.  260. 

A  personal  judgment  against  a  non-resi- 
dent cnnnot  of  course  be  sustained  if  based 
on  publication  only.  Foote  v.  Sewall,  81 
Tex.  659,  17  S.  W.  373;  Taliaferro  V.  Butler, 
77  Tex.  578,  14  S.  W.  191 ;  Gillon  V.  Wear,  9 
Tex.  Civ.  App.  44,  28  S.  W.  1014. 
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5.  Against  Unknown  Owners.  The  statutes  autliorizing  a  proceeding  iu  parti- 
tion to  be  against  unknown  owners  must  intend,''^  if  they  do  not  expressly  pro- 
vide, that  process  shall  be  served  on  theui  in  some  manner,  and,  as  they  are  not 
known,  this  must  be  by  publication  ;  and  the  publication,  it'  made,  must  be  sup- 
ported by  such  affidavits  on  the  part  of  plaintiff  and  such  orders  of  the  court  or 
judge  as  the  statute  may  prescribe.^" 

6.  Against  Incompetent  Persons  —  a.  Minors.  The  service  of  process  upon 
min.MS,  or  other  incompetent  persons,  is  as  indispensable  in  suits  in  partition  as  in 
other  juJicial  proceedings,  and  must  be  made  in  the  same  manner,  in  the  absence 
of  some  statute  providing  otherwise.  A  minor,  notwithstanding  his  minority, 
must  ordinarily  be  served  personall)^,^'  and  such  additional  service  must  be  made 
as  the  statutj  prescribes,  as  where  it,  in  addition  to  requiring  service  on  the  infant, 
proviJes  for  service  on  one  of  his  pii'ents,  or  on  his  guardian,  if  he  has  any,  or  on 
the  person  with  whom  the  infant  resides.*^^  If  such  guardian  is  plaintiff,  a  serv- 
ice on  the  infant  alone  is  sufficients^  If  the  person  on  whom  service  is  to  be 
made  is  also  a  party  defendant  with  the  infant,  it  is  sufficient  that  the  infant  and 
his  guardian  each  be  personally  served,  and  not  indispensable  that  the  guardian 
further  be  served  as  such.^*  If  the  minor  has  a  general  guardian,  process  should 
be  served  on  him.**''  Many  decisions  hold  such  service  to  be  sufficient,  although 
the  infant  is  not  served.^®  As  in  the  absence  of  a  general  guardian,  a  guardian 
ad  litem  should  be  appointed  for  a  minor  defendant,  the  misapprehension  has  often 
arisen  that  this  appointment  of  itself  gave  the  court  jurisdiction  over  such  defend- 
ant, and  decrees  and  judgments  have  been  sustained  where  a  guardian  ad  litem 
had  been  appointed,  although  no  service  of  process  had  been  made  on  the  inf ant.^'' 
But  this  is  a  mistaken  view.  The  authority  to  appoint  a  guardian  ad  litem 
depends  on  the  previous  acquisition  of  jurisdiction  over  the  infant,  and  if  that 
jurisdiction  has  not  been  previously  acquired,  the  appointment  is  void  and  can 
impart  no  validity  to  a  judgment  founded  upon  it.^^  Probably  the  general  guar- 
dian of  an  infant  may  appear  for  him  without  first  requiring  the  service  of  process 
on  him,  and  thereby  subject  him  to  the  jurisdiction  of  the  court.^**    We  think  this 


Personal  service  of  a  defendant  beyond  the 
state  may  be  authorized  as  a  substitute  for 
publication  and  having  the  like  effect.  O'Don- 
aghue  V.  Smith,  184  N.  Y.  365,  77  N.  E.  621 
[affirming  85  N.  Y.  App.  Div.  324,  83  N.  Y. 
Suppl.  398]. 

79.  Savage  v.  Gray,  96  Me.  557,  53  Atl. 
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80.  Illinois. —  Thornton  v.  Houtze,  91  111. 
199. 

Massachusetts. —  Ashley  v.  Brightman,  21 
Pick.  285. 

New  York. —  Sanford  v.  Whits,  1  Thomps. 
&  C.  647,  46  How.  Pr.  205  [affirmed  in  56 
N.  Y.  359,  47  How.  Pr.  96]  ;  Denning  v.  Cor- 
win,  11  Wend.  647;  Allen  v.  Allen,  11  How. 
Pr.  277. 

rea;as.— Foote  V.  Sewall,  81  Tex.  659,  17 
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Fla.  255,  13  So.  429,  37  Am.  St.  Rep.  94. 

Illinois.— mchols  v.  Mitchell,  70  111.  258; 
Campbell  v.  Campbell,  63  111.  462. 
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Tyler  v.  Jewell,  11  S.  W.  25,  10  Ky.  L.  Rep. 
887. 

Maryland. —  Hunter  v.  Hatton,  4  Gill  115, 
45  Am.  Dec.  117. 


Missouri. —  Smith  v.  Davis,  27  Mo.  298. 
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524. 
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Notes  Cas.  31. 
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Ellis  V.  Stewart,  (Civ.  App.  1893)  24  S.  W. 
585. 

82.  Morrison  v.  Garrott,  22  S.  W.  320,  15 
Ky.  L.  Rep.  305. 

83.  Wornack  v.  Loar,  11  S.  W.  438.  11 
Ky.  L.  Rep.  6. 

84.  Cheatham  v.  Whitman,  86  Ky.  614,  6 
S.  W.  595,  9  Ky.  L.  Rep.  761;  Lawrence  v. 
Connor,  14  S.  W.  77,  12  Ky.  L.  Rep.  86. 

85.  Gayle  v.  Johnston,  80  Ala.  395. 

86.  Dampier  v.  McCall,  78  Ga.  607,  3  S.  E. 
563;  Richards  v.  Richards,  17  Ind.  636; 
Cheney  v.  Richards,  43  Kan.  492.  23  Pac. 
624;  Havens  v.  Drake,  43  Kan.  484,  23  Pac. 
621;  Merritt  v.  Home,  5  Ohio  St.  307,  67 
Am.  Dec.  298 ;  Weatherhead  v.  Weatherhead. 
9  Ont.  Pr.  96. 

87.  Robb  V.  Irwin,  15  Ohio  689 ;  Walker  v. 
Veno,  6  S.  C.  459. 

88.  Chambers  v.  Jones,  72  111.  275;  Mc- 
Murtry  v.  Fairley,  194  Mo.  502,  91  S.  W. 
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rule  must  be  restricted  to  those  cases  iti  wliicli  the  p^eneral  guardian  is  not  himself 
a  party  to  tlie  action,  representing  chiirns  liostile  to  liis  ward.*''' 

b.  Lunatics.  Tlie  rules  applicable  to  niiiioi's  are  equally  so  to  lunatics,  includ- 
ing the  power  of  their  committee  or  general  guardian  to  appear  for  them  and 
thereby  render  the  service  of  pi-ocess  unnecessary."' 

7.  Amendments.  The  rules  and  statutory  provisions  respecting  the  amendment 
of  process  and  of  the  returns  thereof  apply  to  proceedings  in  partition.*^ 

8.  Collateral  Attacks.  Notwithstanding  a  few  authorities  apj^arently  to  the 
contrary j'-*^  the  better  view  is  that  judgments  and  decrees  in  partition  are  supported 
by  the  same  jurisdictional  presumptions  and  entitled  to  the  same  immunity  from 
collateral  attack  on  jurisdictional  grounds  as  are  other  judgments  and  decrees  of 
courts  of  general  jurisdiction.** 

1.  Defendant's  Pleading-s  —  1.  The  General  Rule.  In  the  absence  of  any 
statute  to  the  contrary,  the  general  rule  applicable  to  pleadings  on  behalf  of 
defendants  must  be  equally  applicable  to  proceedings  for  partition.*''  The  plead- 
ings on  the  part  of  defendant  ordinarily  may  therefore:  (1)  Call  in  question  the 
sufficiency  of  the  complaint ;  (2)  assert  matter  in  abatement  of  the  action  ;  (3)  deny 
the  right  of  the  complainant  to  partition,  or  to  some  other  redress  sought  by  him  ; 
or  (4)  aver  facts  entitling  defendant  to  some  special  relief  other  than,  or  in 
addition  to,  that  allotting  him  his  share  of  the  property  to  be  held  in  severalty. 

2.  The  Demurrer.  Defects  in  the  complaint,  unless  they  involve  the  jurisdic- 
tion of  the  court  or  the  right  to  maintain  the  action  at  all  on  the  facts  stated  are 
waived  if  an  answer  is  filed  without  in  any  manner  urging  them.*"  Such  defects 
should  therefore,  where  there  is  no  intention  of  waiving  them,  be  suggested  by 
demurrer.  As  in  other  cases,  the  ground  of  demurrer  must  appear  on  the  face 
of  the  complaint,*^  and  every  matter  of  defense  not  apparent  on  the  face  of  the 
complaint  must  be  presented  by  the  answer,  and  if  not  so  presented  is  waived.*^ 
On  the  other  hand  defendant  has  the  right  to  demur  to  the  complaint,**  and  if 
the  facts  alleged  do  not  entitle  plaintiff  to  any  relief,  a  general  demurrer,  if  inter- 
posed, must  be  sustained.-'  The  rule  is  otherwise  if  such  facts  entitle  plaintiff  to 
some  relief,  although  less  than,  or  different  from,  that  sought.^  Grounds  of 
demurrer  other  than  that  the  complaint  fails  to  state  facts  sufficient  to  constitute 
a  cause  of  action,  or  to  show  that  the  court  has  jurisdiction  of  the  cause,  must  be 
specially  stated,  and  whei-e  the  objection  to  the  complaint  consists  of  its  uncer- 
tainty in  description  or  in  any  other  matter,  the  remedy  of  defendant  in  some  of 
the  states  is  by  motion  to  make  the  complaint  more  certain,^  but  in  others  by 
demurrer  for  indefiniteness.*  The  pendency  of  a  prior  suit  for  partition  may  be 
urged  lander  a  special  demurrer,^  but  not  when  the  second  suit  covers  the  matters 
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1.  Thus  if  the  bill  shows  that  the  title 
has  been  acquired  by  a  defendant  under  a 
tax-sale,  which  the  bill  seeks  to  avoid,  and 
the  grounds  for  avoidance  as  stated  are  in- 
sufficient, a  demurrer  to  the  bill  for  want  of 
equity  should  be  sustained.  Woglom  v.  Kant, 
69  N.  J.  Eq.  489,  61  Atl.  9. 

2.  Brokaw  v.  McDougall,  20  Fla.  212;  Car- 
ter V.  Kerr,  8  Blackf.  ( Ind. )  373 ;  Rogers  v. 
Gillett,  56  Iowa  266,  9  N.  W.  204. 

3.  Godfrey  v.  Godfrey,  17  Ind.  6,  79  Am. 
Dec.  448;  Moffatt  v.  McLaughlin,  13  Hun 
(N.  Y.)  449. 

4.  Garnett  Smelting,  etc.,  Co.  v.  Watts,  140 
Ala.  449,  37  So.  201 ;  Rice  v.  Donald,  97  Md. 
396,  55  Atl.  620;  Rogers  );.  Miller,  48  Mo.  378. 

5.  Lowe  V.  Maurer,  4  Ohio  Dec.  (Reprint) 
243,  1  Clev.  L.  Rep.  157. 
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in  dispute  more  completely  and  adds  other  and  proper  parties.*  "Where  tenants 
are  made  parties  defendant,  it  is  said  that  allegations  respecting  their  rights  can- 
not be  the  grounds  of  demurrer  by  any  of  tlie  parties  other  than  such  tenants 
when  they  only  can  be  affected  by  the  allegation.'' 

3.  Pleas  in  Abatement.  By  the  statute  8  &  9  Wm.  Ill,  c.  31,  the  right  to  interpose 
a  plea  in  abatement  in  partition  was  denied,  and  the  declaration  was  made  that  no 
suit  in  partition  should  be  abated  by  the  death  of  any  tenant.  This  statute  was 
reenacted  in  Illinois.^  Elsewhere  in  the  United  States  it  does  not  prevail,  and 
the  death  of  a  party  so  abates  the  action  that  his  heirs  must  be  made  parties  and 
brouglit  before  the  court.'  The  right  to  have  the  action  continued  after  the  death 
of  plaintiff  seems  to  depend  upon  statutes,  which  have  been  somewhat  strictly  con- 
strued. Thus,  where  the  statute  purported  to  give  the  right  to  an  heir  of  plaintiff, 
it  was  denied  his  devisee.^"  It  has  been  held  that  after  the  entry  of  the  interlocu- 
tory judgment,  the  death  of  plaintiff  does  not  abate  the  action."  If  one  of  the 
parties  alienates  his  interest  during  the  pendency  of  the  suit,  his  alienee,  by  virtue 
of  the  law  of  lis  pendens^  is  bound  by  the  judgment.  There  is  no  abatement  of 
the  proceeding.  It  may  go  on  without  taking  any  notice  of  the  transferee,^^  or 
the  alienee  may  be  substituted  as  a  party  in  place  of  his  grantor.'^  Any  objection 
which  in  effect  concedes  tliat  partition  is  maintainable  but  for  some  impediment 
which  is  temporary  or  may  be  removed  should  be  made  by  plea  in  abatement,  such 
as,  that  the  attorney  or  other  person  instituting  the  action  in  behalf  of  plaintiff 
had  no  authority  to  do  so that  one  made  a  defendant  is  not  a  proper  party 
that  certain  necessary  parties  have  not  been  made  defendants  that  plaintiff  has 
not  capacity  to  sue  ;  that  there  is  another  action  pending  between  the  same  parties 
to  partition  the  same  property  ;    or  that  the  application  for  partition  is  premature.^^ 

4.  The  General  Issue.  The  plea  of  non  tenent  m.s^m^^^  constituted  the  general 
issue  in  actions  of  partition  at  common  law.^'  Every  allowable  plea  which  could 
be  interposed  amounted  to  non  tenent  insimul.^  This  plea  put  in  issue  all  the 
material  allegations  of  the  complaint,  and  seems  to  have  been  so  adequate  as  to 
authorize  defendant  to  place  in  evidence  every  conceivable  fact  which,  if  proved, 


6.  Aylesworth  v.  Crocker,  21  E.  I.  436,  44 
Atl.  308. 

7.  Eberts  v.  Fisher,  44  Mich.  551,  7  N.  W. 
211. 

8.  Speck  V.  Pullman  Palace  Car  Co.,  121 
III.  33,  12  N.  E.  213;  Monroe  v.  Millizen, 
113  III.  App.  157. 

9.  Florida. —  Lyon  v.  Register,  36  Fla.  273, 
18  So.  589. 

Maine. —  Dwinal  v.  Holmes,  37  Me.  97. 

Massachusetts. —  Mitchell  v.  Starbuck,  10 
Mass.  5;  Thomas  v.  Smith,  2  Mass.  479. 

New  Hampshire.—  Osgood  v.  Taggard,  18 
N.  H.  318. 

New  York. —  Eequa  v.  Holmes,  16  N.  Y. 
193;  Reed  v.  Child,  4  How.  Pr.  125;  Rey- 
nolds V.  Reynolds,  5  Paige  161. 

10.  Brown  v.  Wells,  12  Mete.  (Mass.) 
501. 

11.  Frohock  v.  Gustine,  8  Watts  (Pa.) 
121. 

12.  Griel  v.  Randolph,  108  Ala.  601,  18  So. 
609.    See  supra,  III,  F,  10,  g. 

1-S.  Spring  v.  Sandford,  7  Paige  (N.  Y.) 
550;  McClure  v.  McClure,  1  Phila.  (Pa.) 
117. 

14.  Upham  v.  Bradley,  17  Me.  423. 

15.  Loomis  v.  Riley,  24  111.  307. 

16.  Gates  v.  Johnson,  109  Ala.  126,  19  So. 
416;  Jewett  v.  Persons  Unknown,  61  Me. 
408 ;  Hoxsie  v.  Ellis,  4  R.  I.  123. 


17.  Hornfager  v.  Hornfager,  6  How.  Pr. 
(N.  Y.)  279. 

The  pendency  of  a  suit  in  ejectment  is  no 
obstacle  to  proceeding  with  the  partition. 
Place  V.  Rogers,  101  N.  Y.  App.  Div.  193,  91 
N.  Y.  Suppl.  912. 

18.  Wilson  V.  Anderson,  13  Montg.  Co. 
Rep.  (Pa.)  44. 

19.  The  following  is  the  plea  of  non  tenent 
insimul,  as  shown  in  Tillinghast  Forms  625: 
"And  the  said  C.  D.  by  G.  H.,  his  attorney, 
comes  and  says  that  he  did  not  hold  the 
premises  in  said  petition  of  the  said  A.  B. 
set  forth,  together  with  the  said  A.  B.  at 
the  time  of  the  commencement  of  the  pro- 
ceedings in  this  cause,  as  alleged  in  said 
petition  of  the  said  A.  B. ;  and  of  this  he  the 
said  C.  D.  puts  himself  upon  the  country; 
and  the  said  A.  B.  doth  the  like,  etc.  G.  H., 
Attorney  for  Defendant  C.  D."  In  Hunt  v. 
Hazelton,  5  N.  H.  216,  20  Am.  Dec.  575,  it  is 
said  that  the  general  issue  in  partition  is 
"  that  the  respondents  do  not  hold,  nor  on 
the  day  of  the  exhibition  of  the  petition  in 
this  behalf,  nor  ever  afterwards,  did  hold 
the  said  premises,  nor  any  part  or  parcel 
thereof,  together  and  undivided  with  the  pe- 
titioner, as  he,  in  his  said  petition,  has  sup- 
posed." But  not  now  sufficient  in  New  Hamp- 
shire see  Morrill  v.  Foster,  25  N.  H.  333. 

20.  2  Sellon  Pr.  218. 
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would  prevent  plaintiff's  recovery.'"  Under  the  code  rulen  of  pleading,  the  gen- 
eral issue  is  made  by  a  general  denial.  Therefore  such  a  denial  or  any  form 
either  of  allegation  or  of  denial  which  necessarily  negatives  the  idea  that  plaintiff 
and  defendant  were  cotenants  at  the  comtnencement  of  the  action  must  be  suffi- 
cient where  the  only  object  of  the  pleader  is  to  defeat  |)lainf,iff'8  claim  to  parti- 
tion;^^ and  anything  less  than  this  must  be  insufiicient.^''  Of  course  defendant 
may,  without  tendering  the  general  issue,  deny  some  allegation  of  the  complaint 
upon  which  plaintiff  bases  a  claim  for  special  relief,  as  for  instarice  that  the  prem- 
ises are  not  partible,^'  or  that  plaintiff  is  entitled  to  an  accounting  for  rents  and 
profits.'^'' 

5.  Defenses  Allowable  in  the  United  States.  So  far  as  we  are  aware  there  is 
no  rule  prevailing  in  the  United  States  to  prevent  defendant  from  urging  any 
matter  which  will  defeat  plaintiff's  demand  for  partition.  In  liereinbefore  treat- 
ing of  the  estates  and  property  subject  to,  and  the  persons  entitled  to,  demand, 
partition,  we  liave  necessarily  shown  what  property  and  estates  are  not  subject  to 
partition  and  what  persons  are  not  entitled  to  demand  it ;  and  whatsoever  denial 
or  allegation  necessarily  asserts  facts  from  which  it  follows  either  that  the  prop- 
erty sought  to  be  partitioned  is  not  subject  thereto,  or  that  plaintiff  has  no  right 
to  a  partition,  must  be  permissible  and  sufficient  as  an  answer  where  its  sole 
purpose  is  to  prevent  any  partition,*^  and  no  matter  which  does  not  negative  or 
undermine  plaintift''s  claim  can  be  sufficient.^''    If  the  proceeding  is  at  law,  or 


31.  McKee  v.  Straub,  2  Binn.  (Pa.)  1; 
Bates  V.  McCrory,  3  Yeates  (Pa.)  192; 
Bethel  v.  Lloyd,  1  Dall.  (Pa.)  2,  1  L.  ed.  11. 

23.  Simms  v.  Simms,  88  Ky.  642,  11  S.  W. 
665,  11  Ky.  L.  Rep.  131;  Whitney  V.Whitney, 
171  N.  Y.  176,  63  N.  E.  834. 

23.  Shaffer  v.  Shaffer,  90  Ind.  472;  Mar- 
shall V.  Stewart,  80  Ind.  189  ;  Crosier  v.  Mc- 
Laughlin, 1  Nev.  348;  Morrill  v.  Foster,  25 
N.  H.  333;  Baldwin  v.  Aldrich,  34  Vt.  526, 
80  Am.  Dec.  695. 

34.  Baldwin  v.  Aldrich,  34  Vt.  526,  80 
Am.  Dec.  695. 

35.  Doerner  v.  Doerner,  161  Mo.  407,  61 
S.  W.  802. 

36.  Thus  the  answer  may  show  that  com- 
plainant's ancestor  sold  the  property  to  de- 
fendant (Woolley  V.  Schrader,  116  111.  29,  4 
N.  E.  658;  Nichols  v.  Padfield,  77  111.  253; 
Daggy  V.  Ash,  23  Ind.  338)  ;  that  defendant 
is  an  owner  of  the  property  in  severalty 

(Schafer  v.  Schafer,  68  Ind.  374)  ;  that  par- 
tition of  property  has  already  been  made  and 
remains  in  force  (Dufau  v.  Latour,  8  La. 
552;  Kash  v.  Coleman,  145  Mo.  645,  47  S.  W. 
503;  In  re  Bestford,  5  Lack.  Jur.  (Pa.)  13)  ; 
that  the  complainant's  father,  being  then  the 
owner  in  severalty,  gave  the  property  to  de- 
fendants, and  they  took  possession  under  the 
gift  and  made  valuable  improvements  (Haines 
V.  Haines,  4  Md.  Ch.  133)  ;  facts  showing 
that  a  deed  under  which  one  of  the  parties 
claimed  is  void  (Hamilton  v.  McLean,  169 
Mo.  51,  68  S.  W.  930),  or  generally  any  fact 
showing  that  plaintiff  has  no  title  or  interest 
in  the  land  (Wallace  v.  International  Paper 
Co.,  53  N.  Y.  App.  Div.  41,  65  N.  Y.  Suppl. 
543;  Hoed  v.  Child,  4  How.  Pr.  (N.  Y.) 
125)  ;  that  the  whole  title  to  the  land  is  in  a 
third    person    not   a    party    to   the  action 

(Pooler  V.  Smith,  73  S.  C.  102,  52  S.  E. 
967)  ;  any  matter  operating  as  an  estoppel 
against  j)iaintiff  (Cook  v.  International,  etc., 
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R.  Co.,  3  Tex.  Civ.  App.  125,  22  S.  W.  1012)  ; 
that  the  property,  having  belonged  to  plain- 
tiff's ancestor,  plaintiff  was  excluded  from 
all  interest  therein  by  such  ancestor's  will 
(Ackermann  v.  Ackermann,  22  Tex.  Civ.  App. 
C12,  55  S.  W.  801);  or  that  the  title  of 
plaintiff  is  dependent  on  a  levy  under  execu- 
tion, which,  for  some  reason  disclosed  by  the 
answer,  is  void  (French  v.  Eaton,  15  N.  H. 
337 ) . 

That  defendant  may  set  up  title  in  a  third 
person  under  whom  defendant  does  not  claim, 
unless  he  asks  such  third  person  to  be  made 
a  party,  is  denied  in  Camp  Phosphate  Co.  v. 
Anderson,  48  Fla.  226,  37  So.  722,  111  Am. 
St.  Rep.  77;  Walker  v.  Howard,  34  Tex.  478; 
Burleson  v.  Burleson,  28  Tex.  383. 

21.  Alabama.— v.  King,  139  Ala. 
319,  35  So.  998;  Sibley  v.  Alba,  95  Ala.  191, 
10  So.  831;  Wilkinson"?/.  Stuart,  74  Ala.  198. 

Illinois. —  Torrence  v.  Shsdd,  112  111.  466. 

Louisiana.- — Glaneey's  Succession,  108  La. 
414,  32  So.  356. 

Maine. —  Coombs  v.  Persons  Unknown,  82 
Me.  326,  19  Atl.  826. 

Maryland.—  Claude  v.  Handy,  83  Md.  225, 
34  Atl.  532 ;  Chancy  v.  Tipton,  3  Gill  327. 

Massachusetts. —  Barnes  v.  Boardman,  157 
Mass.  479,  32  N.  E.  670. 

New  York. —  Spring  v.  Sandford,  7  Paige 
550;  Matthews  v.  Matthews,  1  Edw.  565. 

North  Ca/rolina. — Atkinson  v.  Mclntyre,  90 
N.  C.  147. 

Pennsi/lvania. —  Sill  v.  Blaney,  159  Pa.  St. 
264,  28 'Atl.  251;  Mitchell  v.  Harris,  2  Pa. 
L.  J.  Rep.  443. 

Rhode  Island. —  Bailey  v.  Sisson,  1  R.  I. 
233. 

Hence  defendant's  plea  must  traverse  the 
seizin  of  plaintiff,  for  if  plaintiff  was  in  pos- 
session when  his  action  was  brought,  he  may 
hold  an  estate  which  is  subject  to  partition. 
Flagg  V.  Thurston,  11  Pick."  (Mass.)  431. 
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where  for  any  reason  an  equitable  title  is  not  available,  an  equity  disclosed  by  tlie 
answer  cannot  be  considered.''^^ 

6.  Setting  Out  Defendant's  Claims — a.  His  Title.  The  statutes  regulating  par- 
tition, especially  in  tlia  states  wliicii  have  adopted  a  reformed  code  of  procedure, 
generally  require  defendant  in  his  answer  to  set  out  his  title  as  fully  as  plain- 
tiff is  required  to  set  out  his  in  the  complaint.^^  It  is  usually  assumed  that 
defendant  must  answer,  and  therein  must  plead  his  title  as  fully  as  if  he  were 
plaintiii  seeking  partition,  and  yet  if  the  complaint  states  the  defendant's  title 
correctly  and  fully,  we  can  think  of  no  reason  for  his  answering,  for  his  default 
admits  only  the  facts  alleged  by  plaintiff  and  cannot  warrant  his  taking  any  judg- 
ment inconsistent  therewith.  If  defendant  claims  any  title  different  from  that 
conceded  to  him  by  the  complaint,  he  must  certainly  fully  disclose  it  by  his 
answer.^"  Under  a  denial  of  plaintiff's  title  or  an  averment  of  title  in  himself, 
defendant  is  entitled  to  produce  any  evidence  responsive  to  the  issue,  and  may 
therefore,  to  disprove  plaintiff's  title,  where  plaintiff  claims  as  heir,  prove  an 
unprobated  will  of  his  ancestor  devising  the  property  so  as  to  exclude  plaintiff.^^ 
If  defendant  avers  himself  to  be  the  owner,  he  may,  in  support  of  the  averment, 
show  title  by  adverse  possession. It  is  said  that  a  plea  which  simply  avers  title 
iu  defendant  is  bad  as  argumentative.^^  However  this  may  be,  it  must  be  that  an 
answer,  setting  out  defendant's  title  in  a  manner  sufficient  for  a  complaint  in  par^ 
tition  must  be  sufficient  in  an  answer.  If  a  will  is  relied  upon,  its  substance,  so 
far  as  mateiial,  is  all  that  need  be  stated.^*  An  answer  asserting  a  claim  of  title 
may  admit  facts,  so  inconsistent  with  the  claim  as  to  demonstrate  that  the  answer 
is  bad.^^  If  an  agreement  is  pleaded  in  bar  of  a  partition,  the  answer  must  allege 
facts  sufficient  to  establish  the  validity  of  such  agreement.^®  Defenses  not  pleaded 
before  the  entry  of  the  interlocutory  judgment  will  be  considered  as  waived.^^ 
An  answer  presenting  an  issue  respecting  plaintiff's  title  does  not  call  in  question 
the  advisability  of  partition,  should  this  title  be  established,  on  account  of  the 
pendency  of  an  appeal  in  another  suit  involving  complainant's  title.^^ 

b.  His  Equities.  In  hereinafter  considering  the  relief  which  may  be  granted 
in  connection  with,  and  as  incidental  to,  a  suit  for  partition,  we  shall  show  that  in 
such  a  suit  issues  may  be  formed  and  determined  involving  every  matter  relating 
to  the  common  property  on  account  of  which  any  of  the  cotenants  may  equitably 
demand  anything  of  the  other,  whether  consisting  of  an  adjustment  of  their 
accounts,  or  the  enforcement  of  their  liens,  or  the  assertion  of  equities  to  control, 
or  require  the  transfer  of,  the  legal  title.  These  equities,  irrespective  of  their 
character,  although  formerly  proper  subjects  for  cross  bills,  may  now  generally  be 
asserted  in  the  answer  and  when  attempted  to  be  so  asserted,  must  be  so 
stated  that  they  would  support  a  ci'oss  bill,  or  an  original  bill  seeking  like 


28.  Bailey  v.  Knapp,  79  Me.  205,  '9  Atl. 
356;  Polhemus  v.  Hodson,  19  N.  J.  Eq.  63; 
Wiseley  v.  Findlay,  3  Rand.  (Va.)  361,  15 
Am.  Dec.  712. 

In  Alabama  defendant  may  incorporate  all 
matters  of  defense  in  his  answer,  and  is  not 
required  to  plead  specially  in  any  case.  Mylin 
V.  King,  139  Ala.  319,  35  So.  998. 

29.  Morenhout  v.  Higuera,  32  Cal.  289. 

30.  Lucas  V.  King,  10  N.  J.  Eq.  277;  Mc- 
Claskey  v.  Barr,  40  Fed.  559. 

31.  Whitney  v.  Whitney,  171  N.  Y.  176, 
63  N.  E.  834. 

32.  McArthur  v.  Clark,  86  Minn.  165,  90 
N.  W.  369,  91  Am.  St.  Rep.  333. 

33.  Black  v.  Richards,  95  Ind.  184. 

34.  Eisner  v.  Eisner,  89  Hun  (N.  Y.)  480, 
35  N.  Suppl.  393. 

35.  Caldwell  v.  Drummond,  127  Iowa  134, 
102  N.  W.  842. 


36.  Jacob  V.  Fisher,  7  Ohio  S.  &  C.  PI.  Dee. 
423,  5  Ohio  N.  P.  419. 

37.  Wright  v.  McCormick,  69  N.  C.  14. 

38.  mite  V.  Smith,  (N.  J.  Ch.  1905)  60 
Atl.  399. 

39.  Latimer  v.  Irish-American  Bank,  119 
Ga.  887,  47  S.  E.  322;  Stafford  v.  Nutt,  35 
Ind.  93. 

As  to  accounting  see  Aspen  Min.,  etc.,  Co. 
V.  Rucker,  28  Fed.  220. 

As  to  advancements  see  Duncan  v.  Henry,, 
125  Ind.  10,  24  N.  E.  506;  Nicholson  V- 
Caress,  59  Ind.  39;  White  v.  White,  41  Kan. 
556,  21  Pac.  604. 

As  to  equities  controlling  the  legal  title 
see  Haines  v.  Haines,  6  Md.  435 ;  Wainman 
V.  Hampton,  110  N.  Y.  429,  18  N.  E.  234;: 
German  v.  Machin,  6  Paige  (N.  Y.)  288; 
Courter  v.  Courter,  7  Ohio  S.  &  C.  PI.  Dec. 
627,  7  Ohio  N.  P.  154. 
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relief.''"  An  equity  in  favor  of  deforuJant,  not  disclosed  by  Ijis  pleadings,  cannot 
be  considered/'  Answers  seeking  relief  against  co-defendants  must  be  served  on 
theni.'''^ 

7.  Cross  Bills  and  Cross  Complaints.  If  defendant  wislies  to  assert  some  mat- 
ter, not  for  the  purpose  either  of  defeating  ))laiiitifrH  demand  for  ])artition,  or  of 
procuring  the  allotment  to  defendant  of  liis  moiety  of  the  pi-ojjerty,  hut  to  enforce 
some  equity  in  favor  of  defendant  or  to  obtain  some  other  aflii-mative  relief,  lie 
should,  where  tlic  suit  is  in  chancery,  resort  to  a  cross  ijill,  or  if  the  proceeding 
is  controlled  by  the  code  system  of  procedure,  to  a  cross  complaint.''''  Cross  com- 
plaints have  also  been  sustained  whose  sole  purpose  was  the  asserting  of  title  in 
severalty  in  favor  of  defendants,''''  but  this  is  entirely  unnecessary,'"'  and  not  within 
tlie  usually  understood  functions  of  a  cross  complaint.  It  is  necessary  whenever 
one  defendant  seeks  relief  against  another.'"'  There  is  no  necessity  for  filing  a 
cross  bill  to  obtain  relief  obtainable  under  an  answer,  and  a  cross  bill  filed  forsucb 
a  pur^ioso  is  usually  treated  as  an  answer.^'  The  complaint  may  assert  matters 
which,  if  not  so  asserted,  would  constitute  proper  subjects  for  a  cross  bill  in  favor 
of  defendants.  If  so,  there  appears  to  be  no  necessity  of  their  resorting  to  a  cross 
bill  to  obtain  such  relief  as  may  properly  be  awarded  against  plaintiff  under  the 
allegations  of  the  original  bill  or  complaint,**  and  this  rule  seems  applicable?  to  a 
co-defendant.*^  A  cross  bill  is  not  abandoned  by  a  statement  in  the  answer  that  the 
cross  bill  will  not  be  insisted  upon  if  defendant  can  obtain  the  same  relief  under 
the  original  bill.'"  A  cross  bill  is  not  permissible  to  obtain  relief  which  defendant 
can  procure  by  insisting  on  the  filing  of  a  proper  original  bill  and  specifically 
answering  it,''^  nor  can  it  be  filed  after  the  dismissal  of  the  original  bill.^''*  It 
is  said  in  Indiana  that  no  single  pleading  can  perform  the  functions  both 
of  an  answer  and  a  cross  bill.''^  The  matters  attempted  to  be  introduced 
by  a  cross  bill  nnist  be  germane  to  the  relief  asked  in  the  original  bill;^ 
and  the  allegations  of  the  cross  bill  must  be  such  as  would  entitle  defendant  to 


40.  Jordan  v.  Jordan,  (Ala.  1905)  39  So. 
992 ;  Younglove  v.  Frank,  37  Ind.  543 ;  Reeves 
V.  Morgan,  100  S  W.  836,  30  Ky.  L.  Rep. 
1158. 

41.  Mehan  v.  Mehan,  203  111.  180,  67  N.  E. 
770;  Dorman  v.  Dorman,  187  III.  154,  58 
N.  E.  235,  79  Am.  St.  Rep.  210;  Lee  v.  Lee, 
161  Mo.  52,  61  S.  W.  630;  Cosgray  v.  Core,  2 
W.  Va.  353. 

42.  Willes  V.  Loomis,  94  N.  Y.  App.  Div. 
67,  87  N.  Y.  Suppl.  1086. 

43.  Ferris  v.  Reed,  87  Ind.  123;  Union 
Trust  Co.  V.  Whittaker,  32  Pittsb.  Leg.  J. 
N.  S.  (Pa.)  443;  Chalmers  f.  Trent,  11  Utah 
'88,  39  Pac.  488.  As  where  compensation  is 
sought  for  improvements  (Mahoney  f.Mahoney, 
65  111.  406;  Stafford  v.  Nutt,  35  Ind.  93; 
MeClaskey  v.  Barr,  48  Fed.  130)  ;  or  the  as- 
signment of  dower  is  to  be  controlled  to  pre- 
vent a  multiplicity  of  suits  (Longshore  v. 
Longshore,  200  111.  470,  65  N.  E.  1081)  ;  or 
defendant  seeks  to  set  aside  a  deed  under 
which  plaintiff  claims  (Cox  v.  Spurgin,  210 
111.  398,  71  N.  E.  456)  ;  or  to  compel  specific 
performance  of  a  contract  to  sell  and  convey 
an  interest  in  the  property  (McFerran  f.  Mc- 
Ferran,  09  Ind.  29;  Donnell  v.  Mateer,  42 
N.  C.  94)  ;  or  to  present  the  question  of  ad- 
vancements (Harness  v.  Harness,  63  Ind.  1)  ; 
or  to  establish  a  claim  against  the  estate  of 
the  deceased  ancestor  of  the  parties  and  have 
the  land  sold  in  satisfaction  thereof  (Parks 
V.  Van  norgriff,  (Tenn.  Ch.  App.  1900)  57 
S.  W.  177;  Apple  v.  Owens,  1  Tenn.  Ch.  App. 
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135)  ;  or  to  review  and  correct  a  preexisting 
decree  of  partition  (Smith  v.  Smith,  (Tenn. 
Ch.  App.  1900)  57  S.  VV.  198)  ;  or  to  compel 
an  accounting  of  rents  and  profits  (Casper 
V.  Walker,  33  N".  J.  Eq.  35);  or  to  bring 
in  necessary  parties  omitted  by  plaintiff 
(Chalmers  v.  Trent,  supra)  ;  but  generally 
relief  may  be  obtained  in  the  way  of  account- 
ing for  taxes  and  improvements  under  ap- 
propriate averments  in  the  answer  without 
filing  a  cross  bill  (Harrison  v.  Harrison,  56 
Miss.  174;  MeClaskey  v.  Barr,  62  Fad.  209). 

44.  Woolery  v.  Grayson,  110  Ind.  149,  10 
N.  E.  935. 

45.  German  v.  Machin,  6  Paige  (N.  Y.) 
288. 

46.  Barret  v.  Coburn,  3  Mete.  (Kv.)  510. 

47.  MeClaskey  v.  Barr,  48  Fed.  130. 

48.  Latimer  v.  Irish-American  Bank,  119 
Ga.  887,  47  S.  E.  322;  Labadie  v.  Hewitt,  85 
111.  341;  McKaig  v.  McKaig,  50  N.  J.  Eq. 
325,  25  Atl.  181. 

49.  Kern  v.  Zink,  55  111.  449. 

50.  Stein  v.  McGrath,  128  Ala.  175.  30  So. 
792. 

51.  Prichard  v.  Littlejohn,  128  111.  123,  21 
N.  E.  10. 

51a.  Howison  r.  Ruprecht,  121  111.  App.  5. 

52.  Conger  v.  Miller,  104  Ind.  592,  4  N.  E. 
300. 

53.  neuter  v.  Deuter,  214  111.  308.  73  N.  E. 
453;  Dinsmoor  v.  Rowse,  200  111.  555,  65 
N.  E.  1079;  Bearinger  v.  Pelton,  78  Mich. 
109,  43  N.  W.  1042. 
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relief  if  asserted  by  him  in  an  original  bili.^*  Sometimes  it  has  been  held  that  the 
right  and  claim  for  partition  may  first  be  disclosed  by  a  cross  bill  tiled  in  a  suit 
brought  for  entirely  different  relief,  as  where,  in  a  suit  to  set  aside  a  deed,  defend- 
ant by  cross  petition  seeks  partition  of  the  premises  and  an  assignment  of  the 
widow's  dower,^^  but  we  know  not  how  to  reconcile  the  holding  with  the  rule 
recognized  by  the  court  that  the  cross  bill  must  be  germane  to  the  original  bill. 

8.  Amendments.  Defendant  is  entitled  to  amend  the  pleadings  to  the  same 
extent  as  are  defendants  in  other  proceedings,  and  an  abuse  of  discretion  on  the 
part  of  the  trial  court  in  refusing  leave  to  amend  may  be  corrected  by  appeal.^" 

9.  Supplemental  Answers.  Matters  occurring  after  the  filing  of  the  original 
answer  the  court  should  permit  to  be  made  available  to  defendant  by  supplemental 
answer."''' 

10.  Bills  of  Particulars.  In  New  York,  where  the  practice  prevails  in  pro- 
ceedings for  partition  of  requiring  a  bill  of  particulars  as  to  matters  so  alleged  in 
a  pleading  as  to  leave  the  adverse  party  without  sufficient  knowledge  of  the 
matter  intended  to  be  relied  upon,  a  defendant,  notwithstanding  he  has  answered, 
may  be  required  to  file  a  bill  of  particulars.^^ 

J.  Intepvention.  The  general  rules  controlling  intervention  apply  to  pro- 
ceedings for  partition.  Persons  interested  in  the  property  and  not  made  parties 
may  apply  to  the  court,  obtain  leave  to  intervene,  and  thereupon,  by  appro- 
priate pleadings,  assert  their  claims,  resist  those  of  plaintiff,  and  obtain  relief  to 
the  same  extent  as  if  originally  made  parties.^^  Perhaps  a  distinction  must  be 
drawn  between  those  who  were  necessary,  and  those  who  were  only  proper,  parties 
defendant.  Thus,  persons  claiming  liens  against  the  cotenants,  or  some  of  them, 
and  persons  holding  or  claiming  in  hostility  to  plaintiff  are  not  necessary  parties 
defendant.  The  partition  might  be  made  and  such  lien-holdei's  or  adverse  claim- 
ants be  left  unaffected  by  it.  Therefore  they  probably  have  no  right  to  inter- 
vene where  the  relief  prayed  for  might  be  granted  without  prejudicing  them. 
One  claiming  all  the  propei'ty  adversely  to  plaintiff  and  defendant  may  properly 
be  refused  leave  to  intervene.^"  If,  however,  the  judgment  in  partition  will  operate 
as  a  cloud  on  his  title,  he  may  intervene.®^  Lien-holders  may  intervene  when 
necessary  for  the  protection  of  their  liens  or  to  their  obtaining  adequate  remedies 
for  their  enforcement.^^  It  is  otherwise  as  to  creditors  having  no  liens.^^  Inter- 
veners ordinarily  will  not  be  permitted  to  set  up  title  adverse  to  that  held  by  plain- 
tiff and  the  persons  whom  he  has  made  defendants  ;  ^  but  if  they  wish  to  assert  a 
paramount  adverse  title,  they  must  do  so  by  an  independent  proceeding.®^  The 
application  for  leave  to  intervene  should  be  made  before  final  judgment,  and  at 
all  events  at  a  date  so  early  that  the  intervention  will  not  prejudice  the  rights 


54.  Spencer  v.  McGonagls,  107  Ind.  410,  8 
N.  E.  266. 

55.  Dinsmoor  v.  Rowse,  200  111.  555,  65 
N.  E.  1079. 

56.  Warfield  v.  Warfield,  5  Harr.  &  J. 
(Md.)  459. 

And  the  right  to  amend  may  be  denied  for 
laches  and  because  the  applicant  has  pursued 
another  and  different  remedy.  Fread  f. 
Fread,  165  III.  228,  46  N.  E.  268  ^affirming 
61  HI.  App.  586]. 

57.  Hieatt  v.  Black,  14  Ohio  Cir.  Ct.  194, 
8  Ohio  Cir.  Dec.  173. 

58.  Grossman  v.  WyckoiT,  32  N.  Y.  App. 
Div.  32,  52  N.  Y.  Suppl.  314;  Bender  v.  Van 
Allen,  28  Misc.  (N.  Y.)  304,  59  N.  Y.  Suppl. 
885;  Lewis  v.  Joiner,  5  N.  Y.  St.  301. 

59.  California. —  Towle  Bros.  Co.  v.  Quinn, 
141  Cal.  382,  74  Pac.  1046. 

Kentuokt/. —  Logan  v.  Catron,  43  S.  W.  213, 
19  Ky.  L.  'Rep.  1200. 


Louisiana. —  Woolfolk  v.  Woolfolk,  30  La. 
Ann.  139. 

Maine. —  Huntress  v.  Tiney,  46  Me.  83; 
Field  V.  Persons  Unknown,  34  Me.  35,  at  the 
discretion  of  the  court. 

United  States. —  West  v.  East  Coast  Cedar 
Co.,  101  Fed.  615,  41  C.  C.  A.  528. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  130 
et  seq. 

60.  Baker  v.  Riley,  16  Ind.  479. 

61.  Clark  v.  Roller,  199  U.  S.  541,  26  S.  Ct. 
141,  50  L.  ed.  300. 

62.  Rout  V.  King,  103  Ind.  555,  3  N.  E. 
249. 

63.  Rice  v.  Donald,  97  Md.  396,  55  At!. 
620. 

64.  Rice  v.  Donald,  97  Md.  396,  55  Atl. 
620;  Ex  p.  Crawford,  27  S.  C.  159,  3  S.  E. 
75. 

65.  West  r.  East  Coast  Cedar  Co.,  101  Fed. 
615,  41  C.  C.  A.  528. 
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of  any  persons  who  have  regularly  appeared  in  tljc  action,^  If  a  purchaser  ])&n/- 
dente  lite  inay  at  any  time  intervene,  it  must  l;e  only  when  lie  kIiowh  fionie  special 
equity  entitling  him  to  bo  exemi)ted  from  the  elTcct  of  the  proceedings.*^  As  to  the 
extent  and  chai-actcr  of  the  issues  lie  may  tender  and  the  relif^f  he  may  seek  in  a 
partition  suit,  an  intervener  is  no  iriore  restricted  thfin  any  other  party  to  tlie  action.* 

K.  Relief  Granted  in  Connection  With,  and  as  Incidental  To,  Partition  — 
1.  General  Adjustment  of  Equities.  Ah  the  linal  result  of  partition  is  to  terminate 
the  cotenancy  theretofore  existing,  it  ought  not  to  leave  any  of  the  cotenants 
under  the  necessity  of  prosecuting  any  further  proceedings  either  to  perfect  the 
title  to  his  allotment,  or  to  compel  any  of  his  late  cotenants  to  perform  any  act 
the  performance  of  which  is  due  because  of  the  cotenancy  and  the  obligations 
resting  on  them  as  cotenants.  Hence  "  when  a  suit  for  partition  is  in  a  court  of 
equity,  or  in  a  court  authorized  to  proceed  with  powers  as  ample  as  those  exercised 
by  courts  of  equity,  it  may  be  employed  to  adjust  all  the  equities  existing  between 
the  parties  aiid  arising  out  of  their  relation  to  the  property  to  be  divided."*" 

2.  Limitations  Upon  the  Power  to  Adjust  Equities.  Every  party  to  a  proceed- 
ing for  partition  may  be  regarded  as  seeking  some  relief  therein,  and  therefore  as 
an  actor  maintaining  a  suit  in  equity,  and  as  such  fiubject  to  the  general  rule  that 
lie  who  seeks  equity  must  do  equity.™  This  rule  does  not,  however,  impose  the 
obligation  to  do  equity  with  respect  to  every  conceivable  transaction  or  matter,  but 
only  with  respect  to  the  subject-matter  before  the  court.  Therefore  none  of  the 
cotenants  can  be  required  to  do  equity  with  respect  to  any  matter,  or  to  satisf  y  any 
demand  disconnected  from  the  property  of  the  cotenancy.''^  Bat  the  disclosure 
in  the  complaint  of  an  equitable  or  any  other  cause  of  action  which  cannot  be 
entertained  in  partition  does  not  entitle  defendants  to  a  dismissal  nor  otherwise 
preclude  plaintiff  from  securing  such  relief  as  his  other  allegations  warrant.''* 


66.  Kester  v.  Stark,  19  111.  328;  Woolfolk 
V.  Woolfolk,  30  La.  Ann.  139;  Elwell  v. 
Sylvester,  27  Me.  536;  Parkinson  v.  Cap- 
linger,  65  Mo.  290. 

67.  Griffin  v.  Wilson,  39  Tex.  213. 

68.  Heinze  v.  Butte,  etc.,  Consol.  Min.  Co., 
126  Fed.  1,  61  C.  C.  A.  63. 

69.  Freeman  Coten.  &  P.  §  505;  and  the 
following  cases: 

Arkansas. —  Lester  v.  Kirtley,  83  Ark.  554, 
104  S.  W.  213. 

Colorado. —  Packard  v.  King,  3  Colo.  211. 

Illinois. —  Longshore  v.  Longshore,  200  111. 
470,  65  N.  E.  1081 ;  Ehodes  v.  Rhodes,  78  111. 
App.  117. 

Indiana. —  Cravens  v.  Kitts,  64  Ind.  581 ; 
Milligan  v.  Poole,  35  Ind.  64. 

Mississippi. —  Walker  v.  Williams,  84  Miss. 
392,  36  So.  450. 

Missouri. —  Rozier  v.  Griffith,  31  Mo.  171; 
Coffman  v.  Gates,  110  Mo.  App.  475,  85  S.  W. 
657 ;  Caldwell  v.  Wright,  88  Mo.  App.  604. 

New  York. —  Warfield  v.  Crane,  4  Abb.  Dec. 
525,  4  Keyes  448;  Kaiser  v.  Adami,  37  Misc. 
204,  75  N.  Y.  Suppl.  195 ;  Matter  of  Howe,  1 
Paige  124,  19  Am.  Dec.  395. 

O/uo.— Miller  v.  Peters,  25  Ohio  St.  270. 

South  Carolina. —  Green  v.  Cannady,  77 
S.  C.  19.3,  57  S.  E.  832;  McCreary  v.  Burns, 
17  S.  C.  45. 

Texas. —  Hanrick  v.  Gurley,  93  Tex.  458,  54 
S.  W.  347,  55  S.  W.  119,  56  S.  W.  330  laf- 
firming  in  part  and  reversing  in  part  (Civ. 
App.  1899)  48  S.  W.  994]. 

Virginia. —  McCoy  v.  McCoy,  105  Va.  829, 
54  S.'E.  095. 
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See  38  Cent.  Dig.  tit.  "  Partition,"  §  228. 

It  has  even  been  held  that  the  failure  to 
present  such  a  claim  in  the  suit  for  partition 
was  a  waiver  of  it.  Rhodes  v.  Rhodes,  78  111. 
App.  117. 

70.  Barren  v.  Barrell,  25  N.  .J.  Eq.  173. 

71.  Illinois. —  Crane  v.  Stafford,  217  111.  21, 
75  N.  E.  424;  Jeffers  v.  Jeffers,  139  111.  368, 
28  K  E.  913. 

Indiana. —  Stout  v.  Dunning,  72  Ind.  343. 

Louisiana. —  Faure  v.  Faure,  117  La.  204, 
41  So.  494;  Baltimore  v.  New  Orleans,  45 
La.  Ann.  526,  12  So.  878. 

New  Jersey. —  White  v.  Smith,  70  N.  J.  Eq. 
418,  62  Atl.  560;  Cole  v.  Cole,  69  N.  J.  Eq. 
3,  59  Atl.  895 ;  Shipman  v.  Shipman,  65  N.  J. 
Eq.  556,  56  Atl.  694;  Hanneman  v.  Richter, 
63  N.  J.  Eq.  753,  53  Atl.  177. 

New  York. —  Palmer  v.  Palmer,  3  N.  Y. 
App.  Div.  213,  38  N.  Y.  Suppl.  195. 

Tennessee. —  Johnson  v.  Johnson,  (Ch.  App. 
1899)  53  S.  W.  226. 

Virginia. —  Stuart  v.  Coalter,  4  Rand.  74, 
15  Am.  Dec.  731. 

See  38  Cent.  Dig.  tit.  "  Partition,"  §  228. 

The  principle  referred  to  above  was  proba- 
bly overlooked  in  a  Texas  case  holding  that 
an  heir  might  be  entitled  to  contribution  for 
moneys  paid  by  him  for  the  benefit  of  him- 
self and  all  the  other  heirs,  althovigh  it  did 
not  relate  to  the  lands  in  question.  Han- 
rick V.  Gurley,  93  Tex.  458,  54  S.  W.  347,  55 
S.  W.  119,  56  S.  W.  330  [affirming  in  part 
and  reversing  in  part  (Civ.  App.  1899)  48 
S.  W.  904]. 

72.  Hoffman  v.  Ross,  25  Mich.  175. 
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3.  Accounting.  The  consideration  of  the  subject  of  partition  does  not  require, 
or  even  entitle,  us  to  treat  of  the  liabiUty  of  one  cotenaut  to  another,  nor  to  dis- 
close the  precise  circumstances  under  which  one  may  with  success  demand  an 
accounting  with  and  a  contribution  from  the  other.  It  is,  sufficient  for  our  pres- 
ent purpose  to  state  that  wlien  the  liability  to  an  accounting  or  contribution  exists 
arising  out  of  the  property  of  the  cotenancy,  it  may  be  enforced  in  a  suit  for  par- 
tition if  the  facts  upon  which  the  claim  is  founded  are,  properly  alleged  in  his 
pleading  by  the  party  making  the  claim."^  Advances  made  by  any  of  the  coten- 
ants  for  the  care  or  benefit  of  the  common  property  or  the  protection  of  the  title 
thereto  may  be  asserted  and  contribution  therefor  obtained  from  the  other  coten- 
ants.''*  This  rule  is  especially  applicable  to  payments  made  to  discharge  liens  for 
taxes,''^  or  assessments.'"'  but  not  for  water  rates,  where  they  could  not  have  added 
to  the  salable  value  of  the  property  and  were  chargeable  against  the  tenant  pay- 


73.  Michigan. —  Godfrey  v.  White,  60  Mich. 
443,  27  N.  W.  592.  1  Am.  St.  Rep.  537. 

Mississippi. —  Walker  v.  Williams,  84  Miss. 
392,  36  So.  450. 

Missouri. —  Caldwell  v.  Wright,  88  Mo. 
App.  604. 

Nebraska. — Baldridge  v.  Coflfman,  71  Nebr. 
286,  98  N.  W.  811;  Mills  v.  Miller,  3  Nebr. 
87;  Hanson  v.  Hanson,  4  Nebr.  (Unoff.)  880, 

97  N.  W.  23. 

Nevada. —  Dall  v.  Confidence  Silver-Min. 
Co.,  3  Nev.  531,  93  Am.  Dec.  419. 

Neio  Jersey. —  Obert  v.  Obert,  10  N.  J.  Eq. 

98  [affirmed  in  12  N.  J.  Eq.  423]. 
Pennsylvania. —  Harris'  Appeal,  6  Pa.  Cas. 

530,  10  Atl.  135. 

England. —  Tuckfield  V.  Buller,  Dick.  241, 
21  Eng.  Reprint  260;  Wills  v.  Slade,  6  Ves. 
Jr.  498,  31  Eng.  Reprint  1163. 

74:.  Alabama. —  Bozone  v.  Daniel,  (1905) 
39  So.  774;  Marshall  v.  Marshall,  86  Ala. 
383,  5  So.  475. 

Colorado. —  Packard  v.  King,  3  Colo.  211. 

Illinois. —  Poulter  V.  Poulter,  193  111.  641, 
61  N.  E.  1056;  Carter  v.  Penn,  99  111.  390; 
Pigg  V.  Carroll,  89  111.  205;  Haberstich  v. 
Elliott,  91  111.  App.  662. 

Indiana. —  Green  v.  Brown,  146  Ind.  1,  44 
N.  E.  805 ;  Kepler  v.  Kepler,  2  Ind.  363. 

Iowa. —  Finch  v.  Garrett,  102  Iowa  381,  71 
N.  W.  429. 

Kentucky. —  Sneed  v.  Atherton,  6  Dana  276, 
32  Am.  Dec.  70. 

Maryland.— W&T&eld  v.  Banks,  11  Gill  &  J. 
98;  Warfield  v.  Warfield,  5  Harr.  &  J.  459. 

Mississippi. —  Walker  v.  Williams,  84  Miss. 
392,  36  So.  450;  Saxon  v.  Ames,  47  Miss. 
565. 

Missouri. —  CofTman  v.  Gates,  110  Mo.  App. 
475,  85  S.  W.  657;  Herchenroeder  v.  Herchen- 
roeder,  75  Mo.  App.  283. 

Nebraska. —  Schick  v.  Whitcomb,  68  Nebr. 
784,  94  N.  W.  1023;  Hanson  v.  Hanson,  4 
Nebr.  (Unoff.)  880,  97  N.  W.  23. 

New  York. —  Bogardus  v.  Parker,  7  How. 
Pr.  305. 

Ohio. —  Wachenheimer  Stan  dart,  19  Ohio 
Cir.  Ct.  693,  8  Ohio  Cir.  Dec.  328;  Courter  v. 
Courier,  7  Ohio  S.  &  C.  PI.  Dec.  527,  7  Ohio 
N.  P.  154;  Boyer  v.  Boyer,  7  Ohio  S.  &  C.  PI. 
Dec.  525,  7  Ohio  N.  P.  153. 

Tennessee. —  Evans  v.  Evans,  1  Heisk.  577. 

Texas. —  Hanrick  v.  Gurley,  93  Tex.  458, 


54  S.  W.  347,  55  S.  W.  119,  56  S.  W.  330 
[affirming  in  part  and  reversing  in  part 
(Civ.  App.  1899)  48  S.  W.  994];  Moore  v. 
Moore,  89  Tex.  29,  33  S.  W.  217;  Haley  v. 
Gatewood,  74  Tex.  281,  12  S.  W.  25;  Gray 
V.  King,  39  Tex.  616;  Ker  v.  Paschal,  1  Tex. 
Unrep.  Cas.  692;  Simpson  v.  Texas  Tram, 
etc.,  Co.,  24  Tex.  Civ.  App.  362,  59  S.  W, 
811;  Sliiner  v.  Shiner,  14  Tex.  Civ.  App.  489, 
40  S.  W.  439;  Albrecht  v.  Albrecht,  (Civ. 
App.  1896)  35  S.  W.  1076. 

Wisconsin. —  Tucker  v.  Whittlesey,  74  Wis. 
74,  41  N.  W.  535,  42  N.  W.  101. 

United  States. —  McClintock  v.  Fontaine, 
119  Fed.  448;  Hayne  v.  Gould,  54  Fed.  951. 

Canada. —  Filman  v.  Filman,  15  Grant  Ch. 
(U.  C.)  643. 

Possibly  Harvey  v.  Kelleher,  36  N.  Y.  App. 
Div.  201,  56  N.  Y.  Suppl.  889,  and  Shiner  v. 
Shiner,  15  Tex.  Civ.  App.  666,  40  S.  W.  439, 
do  not  properly  respect  the  rule  stated  in  the 
text. 

75.  Illinois. —  Illinois  Land,  etc.,  Co.  v. 
Bonner,  75  111.  315;  Rhodes  v.  Rhodes,  78 
111.  App.  117;  Taylor  v.  Dawson,  65  111.  App. 
232. 

Indiana. — Alleman  Hawley,  117  Ind.  532, 
20  N.  E.  441. 

Kentucky. —  Talbot  v.  Todd,  7  J.  J.  Marsh. 
456. 

Louisiana. —  Sharp  v.  Zeller,  114  La.  549, 
38  So.  449. 

Minnesota. —  Smalley  v.  Isaacson,  40  Minn. 
450,  42  N.  W.  352. 

Mississippi. —  Walker  v.  Williams,  84  Miss. 
392,  36  So.  450. 

New  Jersey. —  White  v.  Smith,  70  N.  J.  Eq. 
418,  62  Atl.'  560;  Flynn  v.  CMalley,  (Ch. 
1895)  33  Atl.  402. 

South  Carolina. —  Barnes  v.  Rodgers,  54 
S.  C.  115,  31  S.  E.  885. 

Texas. —  Hanrick  v.  Gurley,  93  Tex.  458, 
54  S.  W.  347,  55  S.  W.  119,  56  S.  W.  330; 
Kalteyer  v.  WipfT,  (Civ.  App.  1901)  65  S.  W. 
207;  Simpson  v.  Texas  Tram,  etc.,  Co.,  24 
Tex.  Civ.  App.  362,  59  S.  W.  811. 

United  States. — ^McCloskey  v.  Barr,  62  Fed. 
209. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  253. 

76.  Glos  V.  Clark,  97  111.  App.  609  [re- 
versed on  other  grounds  in  199  111.  147.  65 
N.  E.  135];  Ward  v.  Ward,  9  Ohio  Cir.  Ct. 
454,  6  Ohio  Cir.  Dec.  444. 
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ing  them."  So  while  doubtless  one  cotenaiit  may  bo  required  to  recompense 
another  for  iiiBiiriiiicc  procured  for  the  Ijeiielit  of  all,  this  pi'iuciple  cannot  a.j>ply 
in  favor  of  a  cotenant  procuring  iuBurance  only  lor  \m  own  benefit.™  The 
accounting  in  favor  of  a  cotenant  may  include  intei'est/^  but  generally  the  rule  is 
otherwise.""  If  a  sale  has  been  made  and  diKtrihutioti  of  the  moneys  oi'dered,  it 
is  too  late  to  apply  to  be  reimbursed  for  taxes  |)aid,  as  the  petition  cannot  be 
allowed  without  conflicting  with  the  previous  order.**' 

4.  Accounting  For  Rents  and  Profits,  and  Use  and  Occupation.  The  liability  of 
a  cotenant  who  has  received  more  than  his  share  of  the  rents  and  profits  to 
account  therefor  to  the  others  has  never  been  questioned,  nor  is  there  any  doubt 
that  his  liability  to  so  account  may  be  enforced  in  a  suit  for  partition.'*  Where, 
howevei',  a  cotenant  has  not  received  the  rents  of  the  property,  but  has  been  in 
exclusive  possession  of  more  than  his  share  thereof,  there  lias  always  been  doubt 
whether  he  was  liable  to  his  cotenants  Ijecause  thereof,  many  of  the  authorities 
claiming  that  no  liability  existed  in  such  circumstances,  and  others  contending 
that  he  must  account  for  any  profits  realized  or  for  the  vahie  of  his  use  and  occu- 
pation in  excess  of  his  share.**^  This  difference  of  judicial  opinion  must  affect 
suits  for  partition.  The  right  of  recovery  is  maintained  in  several  states,***  espe- 
cially where  the  possession  has  been  exclusive,^''  or  preceded  by  an  ouster  of  the 


77.  Clapp  V.  Hunter,  52  N.  Y.  App.  Div. 
253,  65  N.  Y.  Suppl.  411. 

78.  Fenton  v.  Miller,  116  Mich.  45,  74 
N.  W.  384,  72  Am.  St.  Eep.  502;  Clapp  v. 
Hunter,  52  N.  Y.  App.  Div.  253,  65  N.  Y. 
Suppl.  411. 

79.  Clapp  V.  Hunter,  52  N.  Y.  App.  Div. 
253,  65  N.  Y.  Suppl.  411;  Hayne  v.  Gould,  54 
Fed.  951. 

80.  Talbot  V.  Todd,  7  J.  J.  Marsh.  (Ky.) 
456;  Piatt  V.  Piatt,  42  Hun  (N.  Y.)  592. 

81.  Ex  p.  Lewis,  42  N.  C.  4. 

82.  Alabama. —  Stein  v.  McGrath,  128  Ala. 
175,  30  So.  792. 

Arkansas. —  Cocke  v.  Clausen,  67  Ark.  455, 
55  S.  W.  846. 

Illinois. —  Thomas  r,.  Hamill,  106  111.  App. 
524 ;  Glos  v.  Clark,  97  111.  App.  609  [reversed 
on  other  grounds  in  199  111.  147,  65  N.  E. 
1351;  Rhodes  v.  Rhodes,  78  111.  App.  117; 
Scott  V.  Bassett,  71  111.  App.  641. 

Indiana. —  Barnett  v.  Thomas,  36  Ind.  App. 
441,  75  N.  E.  868,  114  Am.  St.  Rep.  385. 

Iowa.— In  re  Smith,  133  Iowa  142,  109 
N.  W.  196. 

Kentucky. —  Bridgford  v.  Barbour,  80  Ky. 
529;  Ostermeyer  v.  Ostermeyer,  39  S.  W.  22, 
18  Ky.  L.  Rep.  1024. 

Michigan. — -Fenton  v.  Miller,  116  Mich.  45, 
74  N.  W.  384,  72  Am.  St.  Rep.  502;  Hunt  v. 
Hunt,  109  Mich.  399,  67  N.  W.  510. 

Mississippi. —  Bowles  v.  Wood,  (1907)  44 
So.  109;  Robinson  t.  Jones,  68  Miss.  794,  10 
So.  79;  Hardy  v.  Gregg,  (1887)  2  So.  358. 

Missouri. — Doerner  v.  Doerner,  161  Mo.  407, 
61  S.  W.  802;  Rozier  v.  Griffith,  31  Mo.  171. 

Nebraska. —  Miller  v.  Mills,  4  Nebr.  362. 

Neia  Jersey. —  lianneman  v.  Richter,  63 
N.  J.  Eq.  753,  53  Atl.  177. 

'Neto  York. —  Brown  v.  Mount,  54  N.  Y. 
App.  Div.  004,  60  N.  Y.  Suppl.  1000;  Walther 
V.  Rognault,  50  Ilun  500,  9  N.  Y.  Suppl.  849; 
McCaho  V.  McCabe,  IS  Hun  153;  Lcvino  v. 
Goldsmith,  34  Misc.  7,  69  N.  Y.  Suppl.  446 
[reversed  on  otlicr  grounds  in  71  N.  Y.  App. 
Div.  204,  75  N.  Y.  Suppl.  700]. 
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Ohio. —  Perry  v.  Richardson,  27  Ohio'  St. 
110. 

South  C'aroZtJia.— McCants  v.  McCants,  51 
S.  C.  503,  29  S.  C.  387. 

Washington. —  Blackwell  v.  McLean,  9 
Wash.  301,  37  Pac.  317. 

England. —  Teasdale  v.  Sanderson,  33  Beav. 
534,  55  Eng.  Reprint  476;  Pascoe  v.  Swan,  5 
Jur.  N.  S.  1235,  29  L.  .J.  Ch.  159.  1  L.  T. 
Rep.  N.  S'.  17,  8  Wkly.  Rep.  130;  Lorimer  v. 
Lorimer,  5  Madd.  363,  56  Eng.  Reprint  934; 
Turner  v.  Morgan,  8  Ves.  -Jr.  143,  32  Eng. 
Reprint  307. 

See  38  Cent.  Dig.  tit.  "  Partition,"  §  247 
et  seq. 

83.  Freeman  Coten.  &  P.  §§  264-276. 

84.  Alabama. —  Sanders  v.  Robertson,  57 
Ala.  465;  Ormond  v.  Martin,  37  Ala.  598,  in 
both  of  which  cases  the  right  of  recovery  is 
limited  to  one  year  preceding  the  commence- 
ment of  the  suit. 

Arkansas. —  Clark  V.  Hershy,  52  Ark.  473, 
12  S.  W.  1077. 

California. —  Bradley  v.  Harkness,  26  Cal. 
69;  Goodenow  v.  Ewer,  16  Cal.  461,  76  Am. 
Dec.  540. 

Illinois. —  Mahoney  f.  Mahoney,  65  111.  406. 

Indiana. —  Peden  v.  Gavins,  134  Ind.  494, 
34  N.  E.  7,  39  Am.  St.  Rep.  276. 

7otra.— Plant  v.  Fate,  114  Iowa  283,  86 
N.  W.  276;  Wilcke  v.  Wilcke,  102  Iowa  173, 
71  N.  W.  201. 

Mississippi. —  Walker  v.  Williams,  84  Miss. 
392,  36  So.  450. 

Nebraska. —  Mills  v.  Miller,  3  Nebr.  87; 
Hanson  v.  Hanson,  4  Nebr.  (Unoff.)  880,  97 
N.  W.  23. 

Pennsylvania. —  Marvin  r.  Pittsburgh,  etc., 
R,  Co.,  34  Pittsb.  Leg.  J.  N.  S.  280. 

Tennessee. —  Johnson  v.  Johnson,  (Ch.  App. 
1899)  53  S.  W.  226. 

Virginia. —  Carter  v.  Carter,  5  Munf.  108 

See'  38  Cent.  Dig.  tit.  "  Partition,"  §  247 
et  seq. 

85.  Bowen  v.  Swander,  121  Ind.  164.  22 
N,  E.  725;  Cole  v.  Cole,  69  N.  J.  Eq.  3,  59 
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cotenants.^®  In  others  it  is  denied  when  the  exchisive  possession  has  been  taken 
and  held  in  good  faith.^''  The  better  view,  we  tliink,  in  the  absence  of  any  statute 
to  the  contrary,  is,  that  a  cotenant  cannot  be  cahed  to  account  in  partition  where  he 
has  neither  ousted  his  cotenants,  nor  denied  tlieir  riglit  or  title  to  any  part  of  the 
preinises.^^  The  right  to  an  accounting  may  be  lost  by  the  statute  of  limitations,^' 
or  waived  expressly  or  impliedly  by  the  parties,""  and  when  a  claim  is  made  there- 
for it  must  be  supported  by  appropriate  pleadings  and  adequate  evidence."^  The 
right  to  recover  terminates  with  the  judgment  in  partition,  for,  as  the  result  of 
that  judgment,  it  passes  to  the  purchaser,  if  the  property  is  sold,"^  and  otherwise 
as  to  the  respective  allotments  to  the  several  allotees  thereof. The  right  to  an 
accounting  is  not  restricted  to  rents  and  profits,  the  value  of  the  use  and  occupa- 
tion, or  expenditures  made  for  the  improvement  of  the  property,  but  may  extend, 
apparently,  to  all  matters  for  which  a  cotenant  is  equitably  under  the  duty  of 
accounting,  and  arising  out  of,  or  connected  with,  the  property  of  the  cotenancy, 
as  for  advancements,"^'^  or  for  the  use  made  of  the  waters  of  a  stream,"^''  or  for 
moneys  used  in  the  payment  of  taxes."^° 

5.  Respecting  Improvements  —  a.  Awarding  the  Property  on  Which  They 
Stand  to  the  Person  Making-  Them.  Where  improvements  have  been  made  by  a 
cotenant  on  some  portion  of  the  property  of  the  cotenancy,  the  court  will  if  pos- 
sible avoid  the  question  of  compensating  him  therefor  by  allotting  to  him  the 
lands  on  which  they  stand,  if  such  land,  independently  of  the  improvements,  does 
not  exceed  in  value  the  moiety  to  which  he  is  entitled  and  no  other  circumstance 
makes  this  mode  of  allotment  inequitable."*    Nevertheless  it  may  be  mentioned 


Atl.  895 ;  Davidson  v.  Thompson,  22  N.  J.  Eq. 
83. 

86.  Kansas. —  Saville  v.  Saville,  63  Kan. 
861,  66  Pac.  1043. 

Michigan. —  Fenton  v.  Miller,  116  Mich.  45, 
74  N.  W.  384,  72  Am.  St.  Rep.  502. 

ISlew  York. —  Willes  v.  Loomis,  94  N.  Y. 
App.  Div.  67,  87  N.  Y.  Suppl.  1086;  Stephen- 
son V.  Cotter,  5  N.  Y.  Suppl.  749;  Hitchcock 
V.  SIcinner,  Hoffm.  21. 

Texas. —  Ford  r.  Boone,  32  Tex.  Civ.  App. 
550,  75  S.  W.  353;  Kalteyer  v.  Wipff,  (Civ. 
App.  1901)  65  S.  W.  207. 

West  Virginia. —  Eust  v.  Rust,  17  W.  Va. 
901. 

87.  Sarbach  v.  Newell,  28  Kan.  642. 

88.  Massachusetts. —  Chandler  v.  Simmons, 
105  Mass.  412. 

Mississip2}i. —  Medford  v.  Frazier,  58  Miss. 
241. 

Missouri.—  Lilly  v.  Menke,  126  Mo.  190,  28 
S.  W.  643,  994. 

Neio  Jersey. —  White  v.  Smith,  70  N.  J.  Eq. 
418,  62  Atl.  560. 

New  York.— Rich  v.  Rich,  50  Hun  199,  2 
N.  Y.  Suppl.  770. 

Texas. —  Bailev  v.  Laws,  3  Tex.  Civ.  App. 
529,  23  S.  W.  20. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  247 
et  seq. 

The  following  decisions  appear  to  wholly 
deny  the  right  to  an  accounting  in  parti- 
tion against  a  cotenant  for  rents  and  profits. 
Mattair  v.  Pavne,  15  Fla.  682;  Lawes  v. 
Lumpkin,  18  Md.  334;  Weise  v.  Welsh,  30 
N.  J.  Eq.  431 ;  Burhans  V.  Burhans,  2  Barb. 
Ch.  (N.  Y.)  398. 

89.  Jevons  v.  Kline,  9  Kulp  (Pa.)  305. 

90.  Rhodes  v.  Rhodes,  78  HI.  App.  117; 
Ostermeyer  v.  Ostermeyer,  39  S.  W.  22,  18 


Ky.  L.  Rep.  1024;  In  re  Hagan,  33  Pittsb. 
Leg.  J.  N.  S.  (Pa.)  280. 

91.  Moy  V.  Moy,  111  Iowa  161,  82  N.  W. 
481;  Garlington  v.  Oopeland,  32  S.  C.  57,  10 
S.  E.  616;  Bice  v.  Nixon,  34  W.  Va.  107, 
11  S.  E.  1004. 

92.  Jones  v.  Massey,  14  S.  C.  292. 

93.  Carr's  Estate,  24  Pittsb.  Leg.  J.  N.  S. 
(Pa.)  140;  Keener  v.  Moss,  66  Tex.  181, 
18  S.  W.  447. 

93a.  Sheppard  v.  Fisher,  206  Mo.  208,  10.3 
S.  W.  989. 

93b.  Roberts  v.  Claremont  R.,  etc.,  Co.,  74 
N.  H.  217,  66  Atl.  485. 

93c.  Mateer  v.  Jones,  (Tex.  Civ.  App.  1907) 
102  S.  W.  734. 

94.  Alabama. — Ferris  v.  Montgomery  Land, 
etc.,  Co.,  94  Ala.  557,  10  So.  607,  33  Am.  St. 
Rep.  146;  Donnor  v.  Quartermas,  90  Ala.  164, 
8  So.  715,  24  Am.  St.  Rep.  778;  Wilkinson  v. 
Stuart,  74  Ala.  198. 

Arizona. —  Pesqueira  V.  Kellogg,  8  Ariz. 
266,  71  Pac.  915. 

Arkansas. —  Drennen  v.  Walker,  21  Ark. 
539. 

California. —  Seale  v.  Soto,  35  Cal.  102. 
Florida. —  Boley  v.  Skinner,  38  Fla.  291,  20 
So.  1017. 

Illinois.— 'Nohle  V.  Tipton,  219  111.  182,  76 
N.  E.  151,  3  L.  R.  A.  N.  S'.  645;  Mahoney  V. 
Mahoney.  65  111.  406;  Kurtz  v.  Hibner.  55 
III.  514,  8  Am.  Rep.  665;  Dean  v.  O'Meara,  47 
HI.  120;  Louvalle  v.  Menard,  6  HI.  39,  41 
Am.  Dec.  161. 

Indiana. —  Carver  v.  Coffman,  109  Ind.  547, 
10  N.  E.  567;  Elrod  v.  Keller,  89  Ind.  382. 

Kansas. —  Sarbach  v.  Newell,  28  Kan.  642. 

Kentucky. —  Borah  v.  Archers,  7  Dana  176; 
Sneed  Atherton,  6  Dana  276.  32  Am.  Dec. 
70;  Nelson  v.  Clay,  7  J.  J.  Marsh.  138,  23 

[III,  K,  5,  a] 
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in  this  coiuiection  tliat  there  are  a  few  cases  in  which  the  courts  very  stran/^ely 
appear  to  disapprove  tlic  rule  jiiKt  staf ()<].'■'■'' 

b.  Allowing  Their  Value  to  Offset  or  Otherwise  Diminish  a  Demand  in  Favor 
of  Another  Cotenant.  If  a  cotenaiit  i.s  Bouf^lit  f.o  \m  iiiadfj  accountable  for  rents 
received  by  liitii,  or  for  tlio  value  of  tlio  use  and  occiipati<jii  of  the  property,  it  is 
so  manifestly  inequitable  that  Iuh  liability  whoiild  be  increased  by  improvement  in 
the  condition  of  the  property  due  to  him  and  to  which  the  otlier  cotenants  have 
not  contributed,  that  no  court  will  require  him  to  account  for  a  sum  (greater  than 
that  which  the  property  would  have  yielded  if  his  acts  had  not  increased  its 
rental  vahie.^*'  The  next  step  beyond  this  is  to  allow  the  value  of  improvements 
as  a  set-off  against  a  claim  for  rents,  and  this,  we  l)elicve,  is  nowhere  denied.^'' 

e.  Allowing  Compensation  Out  of  the  Proceeds  of  Sale.  If  the  property  is 
found  to  be  of  a  character  requiring  its  partition  to  be  accomplished  by  a  sale 
thereof  and  the  distribution  of  the  proceeds,  such  proceeds  must  ]>robably,  if  not 
inevitably,  be  augmented  by  improvements  if  they  have  Vjeen  placed  upon  the 
property  by  one  of  the  cotenants.  As  his  title  to  his  improvements  as  well  as  to 
his  moiety  must  be  divested  by  the  sale,  it  is  clearly  inequitable  that  such  part  of 
the  purchase-price  as  represents  the  enhanced  value  of  the  property  should  be 
added  to  the  fund  to  be  divided  among  the  non-contributing  cotenants.    In  the 


Am.  Dec.  387;  Withers  v.  Thompson,  4  T.  B. 
Mon.  323;  Milligan  v.  Masden,  74  S.  W.  1049, 
25  Ky.  L.  Rep.  144;  Stith  v.  Carter,  60  S.  W. 
725,  22  Ky.  L.  Rep.  1488;  Dehoney  v.  Bell, 
30  S.  W.  400,  17  Ky.  L.  Rep.  76;  Ward  v. 
Ward,  25  S.  W.  112,  15  Ky.  L.  Rep.  706. 

Louisiana. —  Jones  v.  Crocker,  4  La.  Ann.  8. 

Maine. —  Parsons  v.  Copeland,  38  Me.  537 
[distinguished  in  Allen  v.  Hall,  50  Me. 
253]. 

Maryland. —  Dugan  v.  Baltimore,  70  Md.  1, 
16  Atl.  501;  Young  v.  Frost,  1  Md.  377. 

Massachusetts. —  Fair  v.  Fair,  121  Mass. 
559;  Crafts  v.  Crafts,  13  Gray  360. 

Mississippi. —  Bennett  v.  Bennett,  84  Miss. 
493,  36  So.  452. 

Missouri. —  Burford  v.  Aldridge,  165  Mo. 
419,  63  S.  W.  109,  65  S.  W.  720. 

Nebraska. — Carson  v.  Broady,  56  Nebr. 
648,  77  N.  W.  80,  71  Am.  St.  Rep.  691. 

Ne^o  Hampshire. —  Leavitt  v.  Loclce,  68 
N.  H.  17,  40  Atl.  395. 

New  Jersey. —  Booraem  v.  Wells,  19  N.  J. 
Eq.  87  ;  Brookfield  v.  Williams,  2  N.  J.  Eq.  341. 

New  York.- —  Stephenson  v.  Cotter,  5  N.  Y. 
Suppl.  749 ;  Granville  v.  Needham,  3  Paige 
545,  24  Am.  Dec.  246 ;  St.  Felix  v.  Rankin,  3 
Edw.  323. 

North  Carolina. —  Pipkin  v.  Pipkin,  120 
N.  C.  161,  26  S.  E.  697;  Cox  v.  Ward,  107 
N.  C.  507,  12  S.  E.  379;  Collett  v.  Hender- 
son, 80  N.  C.  337;  Pope  v.  Whitehead,  68 
N.  C.  191. 

Ohio. —  Cincinnati  Sav.  Soc.  v.  Thompson, 
6  Ohio  Dec.  (Reprint)  1198,  12  Am.  L.  Ree. 
310. 

Pennsylvania. —  Kelsey's  Appeal,  113  Pa. 
St.  119, '5  Atl.  447,  57  Am.  Rep.  444. 

South  Carolina. —  Hall  v.  Boatwright,  58 
8.  C.  544.  36  S.  E.  1001,  79  Am.  St.  Rep. 
864;  Johnson  v.  Pelot,  24  S'.  C.  255,  58  Am. 
Rop.  253;  Buck  1>.  Martin,  21  S.  C.  590,  53 
Am.  Rep.  702;  Annley  v.  De  Sansaure,  17 
S.  C.  389;  Willinian  v.  Holmes,  4  Rich.  Eq. 
475. 
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Tennessee. —  Polk  v.  Gunther,  107  Tenn. 
16,  64  S.  W.  25;  Simpson  v.  Sparkman,  12 
Lea  360;  Reeves  v.  Reeves,  11  Heisk.  669. 

Texas. —  Osbom  v.  Osborn,  62  Tex.  495; 
Williams  v.  Wethered,  37  Tex.  130;  Robin- 
son V.  McDonald,  11  Tex.  385,  62  Am.  Dec. 
480;  Olschewske  v.  Summerville,  (Civ.  App. 
1906)  95  S.  W.  1;  Spicer  v.  Henderson,  (Civ. 
App.  1897)  43  S.  W.  27. 

Virginia. —  Ballou  v.  Ballon,  94  Va.  350, 
26  S.  E.  840,  64  Am.  St.  Rep.  733. 

Canada. —  Biehn  v.  Biehn,  18  Grant  Ch. 
(U.  C.)  497;  Wood  V.  Wood,  16  Grant  Ch. 
(U.  C.)  471. 

See  38  Cent.  Dig.  tit.  "  Partition,"  §  236  et 
seq. 

95.  Allen  v.  Hall,  50  Me.  253  [distinguish- 
ing Parsons  v.  Copeland,  38  Me.  537]  (con- 
struing Laws  (1855),  c.  157);  Yaney  v. 
Batte,  48  Tex.  46;  Bull  v.  Nichols,  15  Vt. 
329. 

96.  Worthington  v.  Hiss,  70  Md.  172,  16 
Atl.  534,  17  Atl.  1026;  Rice  v.  Freeland,  12 
Gush.  (Mass.)  170;  Johnson  v.  Pelot,  24  S.  C. 
255,  58  Am.  Rep.  253;  Jacobs  v.  Bush,  17 
S'.  C.  594;  Annely  v.  De  Saussure,  17  S.  C. 
389. 

97.  Alahama. — Ferris  v.  Montgomery  Land, 
etc.,  Co.,  94  Ala.  557,  10  So.  607,  33  Am. 
St.  Rep.  146;  Sanders  v.  Robertson,  57  Ala. 
465;  Ormond  v.  Martin,  37  Ala.  598. 

Arkansas. —  Cocke  v.  Clausen,  67  Ark.  455, 
55  S.  W.  846. 

Illinois. —  Cooter  v.  Dearborn,  115  III.  509, 
4  N.  E.  388 ;  Roberts  v.  Beckwith,  79  111.  246. 

Toioa. —  Bergman  v.  Kammlade,  109  Iowa 
305,  80  N.  W.  418. 

Michigan. —  Fenton  V.  Miller,  116  Mich.  45, 
74  N.  W.  384,  72  Am.  St.  Rep.  502. 

Nebraska. —  JoUiffe  v.  Maxwell,  3  Nebr. 
(Unoff.)  244,  91  N.  W.  563. 

Neio  Forfc.— Clapp  v.  Hunter,  52  N.  Y. 
App.  Div.  253.  05  N.  Y.  Suppl.  411. 

South  Carolina. —  Sutton  V.  Sutton,  26 
S.  C.  33,  1  S.  E.  19. 
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attempt  to  do  equity,  liowever,  the  obstacle  to  be  met  is  the  difficulty  of  ascer- 
taining what  portion  of  the  proceeds  represents  the  value  of  the  property  without 
the  improvements,  and  what  portion  the  enhancement  of  the  proceeds  due  to  the 
improvement.  Generally  this  difficulty  does  not  deter  the  courts  from  adopting 
some  means,  either  by  appraisement  or  otherwise,  of  fixing  the  value  of  the 
improvements,  and,  when  tliey  have  been  so  fixed,  from  directing  that  it  be  paid 
to  the  cotenant,  and  that  the  l)alance  only  be  distributed  among  all  the  cotenants.^^ 
d.  Charging  the  Value  of  the  Improvements  Against  the  Respective  Allot- 
ments. In  many  cases  no  sale  of  the  property  is  proper,  no  demand  exists  against 
the  cotenant  making  the  improvements  which  can  be  set  off  against  their  value, 
and  no  allotment  can  be  made  under  which  the  land  on  which  the  improvements 
are  can  be  set  off  to  him  and  thus  permit  him  to  enjoy  their  value  and  thereby 
excuse  his  cotenants  from  contributing  therefor.  In  these  contingencies  either 
the  non-contributing  cotenants  must  be  allowed  to  receive  and  i-etaiu  the  improve- 
ments without  making  any  compensation  therefor,  or  the  cotenant  who  made  them 
must  be  compensated  either  by  making  an  allotment  in  his  favor  of  greater  value 
than  his  moiety  of  the  property,  or  by  ascertaining  how  much  the  improvements 
enhance  the  value  of  the  property  and  imposing  in  his  favor  a  charge  on  the 
respective  allotments  equitably  corresponding  to  their  jpro  rata  of  such  enhance- 
ment. The  subject  is  one  of  great  difficulty,  but  we  believe  a  majority  of  the 
courts  will  now  require  compensation  to  be  made  in  some  of  these  modes,^^  unless 


Washhigton. —  Leake  v.  Hayes,  13  Wash. 
213,  43  Pac.  48,  52  Am.  St.  Rep.  34. 

West  Virginia. —  Ward  v.  Ward,  40  W.  Va. 
611,  21  S.  E.  746,  52  Am.  St.  Rep.  911,  29 
L.  R.  A.  449. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  236 
et  seq. 

98.  Illinois. —  Cooter  v.  Dearborn,  115  111. 
509,  4  N.  E.  388;  Dean  v.  O'Meara,  47  111. 
120;  Louvalle  v.  Menard,  6  111.  39,  41  Am. 
Dec,  161;  Eury  v.  Merrill,  42  111.  App.  193. 

Kansas. —  Sarbach  v.  Newell,  28  Kan.  642. 

Michigan. —  Fenton  v.  Miller,  116  Mich.  45, 
74  N.  W.  384,  72  Am.  St.  Rep.  502. 

Nebraska. — ■  Carson  v.  Broady,  56  Nebr. 
648,  77  N.  W.  80,  71  Am.  S't.  Rep.  691. 

New  Jersey. —  See  Shipman  v.  Shipman,  65 
N.  J.  Eq.  556,  56  Atl.  694. 

New  York. —  Clapp  v.  Nichols,  31  N.  Y. 
App.  Div.  531,  52  N.  Y.  Suppl.  128,  32  N.  Y. 
App.  Div.  628,  53  N.  Y.  Suppl.  1101;  Eakin 
V.  Knabe,  31  Misc.  221,  64  N.  Y.  Suppl.  103. 

Pennsylvania. —  Jevons  v.  Kline,  9  Kulp 
305. 

Rhode  Island. —  Moore  Thorp,  16  R.  I. 
655,  19  Atl.  321,  7  L.  R.  A.  731. 

South  Carolina. — Sutton  v.  Sutton,  26 
S.  C.  33,  1  S.  E.  19. 

West  Virginia. —  Ward  v.  Ward,  40  W.  Va. 
611,  21  S.  E.  746,  52  Am.  St.  Rep.  911,  29 
L.  R.  A.  449. 

England. —  In  re  Jones,  [1893]  2  Ch.  461, 
62  L.  J.  Ch.  996,  69  L.  T.  Rep.  N.  S.  45,  3 
Reports  498;  Watson  v.  Gass,  51  L.  J.  Ch. 
480,  45  L.  T.  Rep.  N.  S.  582,  30  Wkly.  Rep. 
286.  See  also  Swan  v.  Swan,  8  Price  518,  22 
Rev.  Rep.  770;  Kenrick  v.  Mountsteven,  48 
Wkly.  Rep.  141,  affirming  the  right  to  com- 
pensation. 

The  court  will  not  make  any  special  direc- 
tion where  a  party  has  laid  out  money  on 
property  in  which  he  has  no  right.  Heath  v. 
Bostock,  5  L.  J.  Exch.  20. 


99.  /Z^iwois.— Noble  v.  Tipton,  219  111.  182, 
76  N.  E.  151,  3  L.  R.  A.  N.  S.  645;  Baird  v. 
Jackson,  98  111.  78;  Kurtz  v.  Hibner,  55  111. 
514,  8  Am.  Rep.  665;  Dean  v.  O'Meara,  47 
III.  120. 

Indiana. —  Parish  v.  Camplin,  139  Ind.  1, 
37  N.  E.  607;  Carver  v.  Coffman,  109  Ind. 
547,  10  N.  E.  567;  Martindale  v.  Alexander, 
26  Ind.  104,  89  Am.  Dec.  458;  Pulse  v.  Os- 
born,  30  Ind.  App.  631,  64  N.  E.  59. 

lotca.—Moj  V.  Moy,  111  Iowa  161,  82  N.  W. 
481;  Killmer  v.  Wuchmer,  79  Iowa  722,  45 
N.  W.  299,  18  Am.  St.  Rep.  392,  8  L.  R.  A. 
289. 

KoAisas. —  Sarbach  v.  Newell,  30  Kan.  102, 
I  Pac.  30. 

Kentucky. —  Respass  v.  Breckenridge,  2 
A.  K.  Marsh.  581. 

Louisiana. —  D'Armand  v.  Pullin,  16  La. 
Ann.  243;  Davis  v.  Wilcoxon,  10  La.  Ann. 
640. 

Maine. —  Reed  v.  Reed,  68  Me.  568;  Allen 
V.  Hall,  50  Me.  253;  Tilton  v.  Palmer,  31  Me. 
486. 

Ma/ryland. —  Gittings  v.  Worthington,  67 
Md.  139,  9  Atl.  228. 

Massachusetts. —  Rice  v.  Freeland,  12  Cush. 
170. 

Mississippi. —  Bennett  v.  Bennett,  84  Miss. 
493,  36  So.  452 ;  Walker  v.  Williams,  84  Miss. 
392,  36  So.  450. 

Nebraska. —  Hanson  v.  Hanson,  4  Nebr. 
(Unoff.)  880,  97  N.  W.  23. 

Nevada. —  Dall  v.  Confidence  Silver  Min. 
Co.,  3  Nev.  531,  93  Am.  Dec.  419. 

New  Jersey. —  Shipman  v.  Shipman,  65 
N.  J.  Eq.  556,  56  Atl.  694;  Jenkins  v. 
Jenkins,  (Ch.  1886)  5  Atl.  134;  Atha  v. 
Jewell,  33  N.  J.  Eq.  417;  Hall  v.  Piddoek, 
21  N.  J.  Eq.  311;  Doughaday  v.  Crowell,  11 
N.  J.  Eq.  201. 

New  York. —  CosgrifT  v.  Foss,  152  N.  Y. 
104,  46  N.  E.  307,  57  Am.  St.  Rep.  500,  36 
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the  circumstances  under  whicli  tlie  improvements  were  made  clearly  prejudice 
their  maker  in  the  eyes  of  a  court  of  equity  by  iridicatiiif^  a  pur]>o8e  on  liis  part 
to  oppress,  or  obtain  some  itiequital>le  advanta;^e  of,  liis  cotenants.'  Against  this 
immense  array  of  authorities,  there  is  a  persistent,  although  feeble,  opposition, 
either  wholly  denying  the  right  to  compensate  the  tenant  making  the  improve- 
ments,^ or  restricting  it  to  very  exceptional  circumstances.'*  One  cotenant  who 
prefers  so  to  do  always  has  the  right  to  pay  in  money  his  share  of  the  value  of  the 
improvements  made  by  another,  rather  than  to  suffer  any  diminution  of  his  interest 
in  the  pi'operty/ 

6.  Because  of  Waste.  If  one  of  the  cotenants  has  been  guilty  of  acts  amount- 
ing to  waste,  as  where  he  has  cut,  removed,  and  sold  timber,  he  may  be  required, 
in  partition,  to  account  for  the  proceeds or  decreed  to  compensate  his  cotenants 
for  any  deterioration  resulting  from  waste  or  cultivation  ;  *  or  the  portion  wasted  by 
hiin  may  be  allotted  to  him  without  taking  into  consideration  the  diminution  in 
its  value  due  to  such  waste.'^  Preventive  relief  is  also  available  in  a  suit  in  parti- 
tion, and  thereby  further  waste  may  be  enjoined.^    The  court  will  not,  however, 


L.  R.  A.  753;  Ford  v.  Knapp,  102  N.  Y.  135, 
6  N.  E.  283,  55  Am.  Rep.  782;  Lyons  Nat. 
Bank  v.  Scliuler,  115  N.  Y.  App.  Div.  859, 
101  N.  Y.  Suppl.  62;  Green  v.  Putnam,  1 
Barb.  500;  Hitchcock  v.  Skinner,  Hoffm.  21; 
Conklin  v.  Conklin,  3  Sandf.  Ch.  64. 

Ohio  —  Youngs  v.  Heffner,  36  Ohio  St.  232. 

Pennsylvania. —  Jevons  v.  Kline,  9  Kulp 
305. 

South  Carolina. —  Hall  v.  Boatwright,  58 
S.  C.  544,  36  S.  E.  1001,  79  Am.  St.  Rep. 
864;  Jacobs  v.  Bush,  17  S.  C.  594;  Annely 
V.  De  Saussure,  17  S.  C.  389;  Moore  v.  Wil- 
liamson, 10  Rich.  Eq.  323,  73  Am.  Dee.  93. 

Tennessee. —  Broyles  v.  Waddel,  11  Heisk. 
32. 

Traas.— Lewis  v.  Sellick,  69  Tex.  379,  7 
S.  W.  673;  Bond  v.  Hill,  37  Tex.  626;  Robin- 
son V.  McDonald,  11  Tex.  385,  62  Am.  Dec. 
480;  Hanrick  v.  Gurley,  (Civ.  App.  1899) 
48  S.  W.  994  [affirmed  in  part  and  reversed 
in  part  in  93  Tex.  458,  54  S.  W.  347,  55  S.  W. 
119,  56  S.  W.  330];  Spicer  v.  Henderson, 
(Civ.  App.  1897)  43  S.  W.  27. 

Virginia. —  Chinn  v.  Murray,  4  Gratt.  348. 

Washington. —  Legg  v.  Legg,  34  Wash.  132, 
75  Pac.  130;  Leake  v.  Hayes,  13  Wash.  213, 
43  Pac.  48,  52  Am.  St.  Rep.  34. 

West  Virginia. —  Ogle  v.  Adams,  12  W.  Va. 
213. 

United  States. —  McClaskey  v.  Barr,  62 
Fed.  209;  Hayne  v.  Gould,  54  Fed.  951. 

England. —  Williams  v.  Williams,  68  L.  J. 
Ch.  528,  81  L.  T.  Rep.  N.  S.  163;  Swan  v. 
Swan,  8  Price  518,  22  Rev.  Rep.  770;  Ken- 
rick  V.  Mountsteven,  48  Wkly.  Rep.  141. 

Canada. —  Foster  v.  Emerson,  5  Grant  Ch. 
(U.  C.)  135. 

1.  Nelson  v.  Clay,  7  J.  J.  Marsh.  (Ky.) 
138,  23  Am.  Dec.  387;  Hall  v.  Piddock,  21 
N.  J.  Eq.  311;  Green  v.  Putnam,  1  Barb. 
(N.  Y.)  500;  Hancock  v.  Day,  McMull.  Eq. 
(S.  C.)  60,  36  Am.  Dec.  293;  Dangerfield  v. 
Caldwell,  151  Fed.  554,  81  C.  C.  A.  400. 

2.  A  lahama. —  Ferris  v.  Montgomery  Land, 
etc.,  Co.,  94  Ala.  557,  10  So.  607,  33  Am.  St. 
Rep.  140;  Ormond  v.  Martin,  37  Ala.  598; 
Horton  V.  Sledge,  29  Ala.  478. 

Arkansas. —  Jones  v.  Johnson,  28  Ark.  211. 
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Indiana. —  Alleman  v.  Hawley,  117  Ind. 
532,  20  N.  E.  441. 

Maine. —  Thornton  v.  York  Bank,  45  Me. 
158. 

Massachusetts. —  Husband  v.  Aldrich,  135 
Mass.  317;  Aldrich  v.  Husland,  131  Mass. 
480;  Marshall  v.  Crehore,  13  Mete.  462;  Lis- 
comb  V.  Root,  8  Pick.  376. 

Tea^as.— Taylor  v.  Taylor,  (Civ.  App.  1894) 
26  S.  W.  889. 

3.  Illinois. —  Rowan  v.  Reed,  19  111.  21. 
Indiana.—  Elrod  v.  Keller,  89  Ind.  382.  See 

also  Pulse  v.  Osborn,  (App.  1901)  60  N.  E.  374. 

Michigan. —  Porter  v.  Osmun,  135  Mich. 
361,  97  N.  W.  756,  98  N.  W.  859. 

'New  York. —  Scott  v.  Guernsey,  48  N.  Y. 
106  [affirming  60  Barb.  163];  Train  v.  Davis, 
49  Misc.  162.  98  N.  Y.  SuppJ.  816  [affirmed 
in  114  N.  Y.  App.  Div.  903,  100  N.  Y.  Suppl. 
1146];  Hulse  V.  Hulse,  5  N.  Y.  Suppl.  747,  17 
N.  Y.  Civ.  Proc.  92. 

North  Dakota. —  Gjerstadengen  v.  Hartzell, 
9  N.  D.  268,  83  N.  W.  230,  81  Am.  St.  Rep. 
575. 

Pennsi/lvania. —  Fulton  v.  Miller,  192  Pa. 
St.  60,  43  Atl.  409;  Meyers'  Estate,  179  Pa. 
St.  157,  36  Atl.  239. 

South  Carolina. —  Hall  v.  Boatwright,  58 
S.  C.  544,  36  S.  E.  1001,  79  Am.  St.  Rep.  864. 

Texas. —  Calhoun  v.  Stark,  13  Tex.  Civ. 
App.  60,  35  S.  W.  410,  denying  the  right  as 
against  minors. 

Virginia. —  Martin  v.  Martin,  95  Va.  26,  27 
S.  E.  810. 

Washington. —  Leake  v.  Hayes,  13  Wash. 
213.  43  Pac.  48,  52  Am.  St.  Rep.  34. 

4.  Stafford  v.  Nutt,  35  Ind.  93. 

5.  Thomas  v.  Turner,  35  S.  W.  1035,  18 
Ky.  L.  Rep.  209.  And  this  regardless  of  the 
statute  of  limitations.  Jackson  v.  Beach, 
(N.  J.  Ch.  1886)  3  Atl.  375;  and  infra,  III, 
K,  12. 

6.  Backler  v.  Farrow,  2  Hill  Eq.  (S.  C.) 
111. 

7.  Polhemus  v.  Emson,  30  N.  J.  Eq.  405 
[afflrmed  in  32  N.  J.  Eq.  827]. 

8.  New  Jersey. —  Weise  r.  Welsh,  30  N.  J. 
Eq.  431;  Coffin  v.  Loper,  25  N.  J.  Eq.  443; 
Obert  V.  Obert,  5  N.  J.  Eq.  397. 
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in  opposition  to  the  tenant  in  possession,  order  the  sale  of  standing  grass  and  the 
payment  of  the  proceeds  into  court  unless  it  is  necessary  for  the  interest  of  all  the 
cotenants.^ 

7.  Imposing  Liens.  The  right  to  compel  an  accounting  in  a  suit  for  partition 
is  of  little  value  unless  the  judgment  or  decree  tindiug  the  amount  equitably  due 
to  the  cotenant  may  direct  its  payment  out  of  the  proceeds  in  the  event  that  the 
property  is  ordered  sold,  or,  in  case  the  partition  is  otherwise  made,  may  impose 
on  eacli  allotment  a  lien  for  the  share  equitably  due  from  it.  If  the  advancement 
on  account  of  which  the  allowance  was  made  was  for  the  discharge  of  a  lien,  as 
where  one  cotenant  has  paid  more  than  his  just  proportion  of  the  taxes  on  the 
common  property,  or  in  satisfaction  of  a  mortgage  thereon,  we  think  there  can 
be  no  difficulty,  in  effect,  of  subrogating  the  one  making  such  payment  to  the 
lien  he  has  removed,  and  hence  of  declaring  a  lien  in  his  favor  against  the  parts 
which  have  not  made  contribution.^"  On  the  other  hand,  the  amount  found  to 
be  due  may  be  for  rents  and  profits,  or  for  moneys  expended  in  constructing 
improvements,  making  repairs,  or  for  some  other  expenditure,  which,  however 
meritorious  and  worthy  to  be  recompensed,  did  not  remove  any  preexisting  liens. 
That  a  lien  may  be  created  and  enforced  in  partition  in  such  cases  has  been  denied 
by  some  courts,"  but  affirmed  by  others. We  judge  the  rule  as  maintained  by 
the  former  is  the  more  reasonable,  especially  when  applied  against  purchasers  and 
encumbrancers  without  notice.  If  a  sale  of  the  property  is  ordered,  and  it  is 
found  to  the  interest  of  all  the  parties,  in  order  to  bring  about  such  sale,  to  pur- 
chase certain  outstanding  leaseholds,  the  amount  expended  for  sucli  purchase  may 
be  made  a  lien  on,  and  directed  to  be  paid  out  of,  the  proceeds  of  the  sale,  but 
not  the  commissions  paid  real  estate  agents  for  negotiating  the  sale.-*^  If  improve- 
ments are  made  during  the  pendency  of  the  suit,  no  lien  will  be  imposed  to 
recompense  their  maker.^*  Where  one  cotenant  under  an  oral  contract  for  the 
purchase  of  the  interest  of  another  paid  him  on  account  of  the  purchase-price,  but 
the  contract  was  not  enforceable  because  of  the  statute  of  frauds,  the  court,  in 
partition,  decreed  that  the  amount  so  paid  should  be  regarded  as  secui'ed  by  a  lien 
on  the  moiety  of  the  cotenant  receiving  it.-''' 

8.  Adjudicating  and  Enforcing  Preexisting  Liens.  Under  statutes  which  per- 
mit the  lioldei's  of  liens  to  be  made  parties  defendant,  they  must,  if  brought 
before  the  court,  disclose  their  liens,  and  with  respect  to  such  liens  and  also  as  to 
any  lien  alleged  by  any  of  the  cotenants,  the  court  has  ample  jurisdiction  to  deter- 


'Ne-w  York. —  Hawley  v.  Clowes,  2  Johns. 
Ch.  122. 

North  Carolina. —  Thompson  v.  Silver- 
thorne,  142  N.  C.  12,  54  S.  E.  782,  115  Am. 
St.  Rep.  727. 

United  States. —  Eainey  v.  H.  C.  Friek 
Coke  Co.,  73  Fed.  389. 

Enqland. —  Bailey  v.  Hobson,  L.  R.  5  Ch. 
180,  39  L.  J.  Ch.  270,  22  L.  T.  Rep.  N.  S.  594, 
18  Wkly.  Rep.  124. 

9.  Smith  V.  Smith,  1  N.  Brunsw.  Eq.  320. 

10.  Packard  v.  King,  3  Colo.  211;  Cramer 
V.  Wilson,  202  111.  83,  66  N.  E.  869  ;  Rider  v. 
Clark,  54  Iowa  292,  6  N.  W.  271 ;  Bennett  v. 
Bennett,  84  Miss.  493,  36  So.  452;  Obecny  v. 
Goetz,  116  N.  Y.  App.  Div.  807,  102  N.  Y. 
Suppl.  232. 

11.  Arkansas. —  Clark  v.  Hershy,  52  Ark. 
473.  12  S.  W.  1077. 

Illinois.—  Haberstich  v.  Elliott,  189  111.  70, 
59  N.  E.  557  [reversing  91  111.  App.  662]. 

T<leto  York. —  Bulen  v.  Burdell,  11  Abb.  Pr. 
381. 

Pennsylvania. —  Devlin's  Estate,  4  Pa.  Dist. 
751. 


Tennessee. —  Omohundro  Elkins,  109 

Tenn.  711.  71  S.  W.  590. 

England.— m\\  v.  Hickin,  [1897]  2  Ch. 
579,  66  L.  J.  Ch.  717,  77  L.  T.  Rep.  N.  S. 
127,  46  Wkly.  Rep.  137. 

12.  Georgia. —  Arnett  v.  Munnerlyn,  71  Ga. 
14;  Hines  v.  Munnerlyn,  57  Ga.  32. 

Minnesota. —  Smalley  v.  Isaacson,  40  Minn. 
450,  42  N.  W.  352. 

Mississippi. —  Bennett  v.  Bennett,  84  Miss. 
493,  36  So.  452. 

Nebraska. —  Lynch  v.  Lynch,  18  Nebr.  586, 
26  N.  W.  390. 

Texas. —  Hanrick  v.  Gurley,  93  Tex.  458, 
54  S.  W.  347,  55  S.  W.  119,  56  S.  W.  330 
[affirming  in  part  and  reversing  in  part  (Civ. 
App.  1899)  48  S.  W.  994]  ;  Kalteyer  tJ.  Wipff, 
92  Tex.  673,  52  S.  W.  63;  Wipff  v.  Heder, 
(Civ.  App.  1897)  41  S.  W.  164. 

13.  Rutherford  v.  Rutherford,  116  Tenn. 
383,  92  S.  W.  1112,  115  Am.  St.  Rep.  799. 

14.  Mayer  v.  Haggerty,  138  Ind.  628,  38 
N.  E.  42. 

15.  Campbell  v.  Campbell,  11  N.  J.  Eq. 
268. 
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mino  its  extent  and  validity,  and  tliereupon  to  make  Bucli  order  as  will  respect  tFie 
lion,  if  established,  and  give  to  the  holder  all  the  remedy  to  which  he  iw  equitably 
entitled.'" 

9.  Declaring  and  Perfecting  the  Title  of  a  Party.    Under  the  modern  Bystem 

of  partition,  the  court  may  determine  eveiy  isHne  respecting  the  title  presented 
by  the  ])leiiding8.''''  It  may  further  grant  any  relief  respecting  or  perfecting  liis 
title  which  any  of  the  parties  might  obtain  by  an  independent  suit,  such  as  the 
cori-ecting  or  reforming  of  a  deed  or  other  muniment  of  title,'*  the  specific  per- 
formance of  a  contract  to  convey,''''  the  setting  aside  of  a  deed,^-"  the  annulling  of  a 
sale,^'  declaring  a  deed  absolute  in  form  to  have  been  intended  and  received  as  a 
mortgage,^^  correcting  a  preexisting  decree,^^  declaring  a  resulting  trust,^  adjudg- 
ing that  a  mortgage  was  forged  and  ordering  the  recorder  to  expunge  it  from  the 
records,^^  or  finding  a  will  void.^®  If,  however,  the  com])lainant  cannot  sustain  his 
bill  for  partition,  he  cannot  obtain  the  relief  which  might  have  been  awarded  as 
an  incident,  had  the  bill  been  sustainable,^  nor  can  he  in  any  case  obtain  relief 
where  the  necessary  parties  are  not  before  the  court.^ 

10.  Equalizing  the  Partition  by  Granting  and  Enforcing  Owelty.  Sometimes^ 
where  the  property  is  not  susceptible  of  partition  by  allotments  representing  the 
moieties  of  the  several  cotenants,  their  interests  may  nevertheless  not  be  capable 
of  promotion  by  its  sale,  and  resort  must  be  had  to  a  partition  which  will  give 
some  of  them  an  allotment  whose  value  is  in  excess  of  his  moiety,  and  justice 
may  be  done  to  the  others  by  requiring  the  payment  to  them  of  a  sum  by  the  one 
receiving  the  more  valuable  allotment.  The  amount  thus  directed  to  be  paid  to 
equalize  the  partition  is  called  owelty.  There  is  no  doubt  of  the  power  of  the 
courts  to  award  it,^^  although  formerly  the  power  was  possessed  by  courts  of 


16.  California. —  Bradley  v.  Harkness,  26 
Cal.  69. 

Illinois. —  Kingsbury  v.  Buckner,  70  111. 
514;  Macgregor  v.  Malarkey,  96  111.  App. 
421;  Curry  v.  Fislier,  91  111.  App.  120. 

Maryland. —  Eidgely  v.  Iglehart,  6  Gill  & 
J.  49,  25  Am.  Dec.  322. 

Missouri. —  Stevens  v.  Stevens,  172  Mo.  28, 
72  S.  W.  542. 

Neio  Jersey. —  Adams  v.  Beideman,  33  N.  J. 
Eq.  77. 

New  York. —  Hughes  v.  Golden,  44  Misc. 
128,  89  N.  Y.  Suppl.  765;  Smith  v.  Smith, 
1  N.  Y.  Suppl.  835;  Walker  v.  Walker,  3 
Abb.  K  Cas.  12;  Teal  v.  Woodworth,  3  Paige 
470. 

South  Carolina. —  Kennedy  v.  Boykin,  35 
S'.  C.  61,  14  S.  E.  809,  28  Am.  St.  Rep.  838. 

Tennessee. —  Savage  v.  Gaut,  ( Ch.  App. 
1900)  57  S.  W.  170. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  254. 

But  see  apparent  exceptions  to  the  rule. 
Greene  v.  Brown,  (Ind.  1894)  38  N.  E.  519; 
Belt  V.  Bowie,  65  Md.  350,  4  Atl.  295;  Cole 
V.  Cole,  69  N.  J.  Eq.  3,  59  Atl.  895. 

17.  English  v.  English,  53  Kan.  173,  35 
Pac.  1107;  Drake  v.  Drake,  61  N.  Y.  App. 
Div.  1,  70  N.  Y.  Suppl.  163. 

18.  Rann  v.  Eann,  95  111.  433;  Goodnough 
V.  Webber,  75  Kan.  209,  88  Pac.  879 ;  Leiden- 
thal  r.  Leidenthal,  121  N.  Y.  App.  Div.  269, 
105  N.  Y.  Suppl.  807;  Helms  v.  Austin,  116 
N.  C.  751.  21  S.  E.  556;  Cartmell  i;.  Cham- 
bers, (Tox.  Civ.  App.  1899)  54  S.  W.  362. 

19.  Ellis  V.  Hill,  162  111.  557,  44  N.  E. 
858;  Noecker  v.  Wallingford,  133  Iowa  605, 
111  N.  W.  37;  TTeyman  v.  Swift,  91  N.  Y. 
App.  Div.  352,  86  N.  Y.  Suppl.  584. 
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20.  Dorman  v.  Dorman,  187  111.  154,  58 
N.  E.  235,  79  Am.  St.  Rep.  210;  Metheny  v. 
Bohn,  74  111.  App.  377. 

21.  Walker  v.  Williams,  84  Miss.  392,  36 
So.  450;  McClintic  v.  Manns,  4  Munf.  (Va.) 
328. 

22.  Savage  v.  Gaut,  (Tenn.  Ch.  App.  1900) 
57  S.  W.  170. 

23.  Smith  v:  Smith,  (Tenn.  Ch.  App.  1900) 
57  S.  W.  198. 

24.  Dorman  v.  Dorman,  187  111.  154,  58 
N.  E.  235,  79  Am.  St.  Rep.  210;  Buchanan  v. 
Buchanan,  38  S.  C.  410,  17  S.  E.  218. 

25.  Raeyling's  Estate,  13  Pa.  Dist.  63. 

26.  Wagstaff  v.  Marcy,  25  Misc  (N.  Y.) 
121,  54  N.  Y.  Suppl.  1021. 

27.  MeConnell  v.  Pierce,  210  111.  627,  71 
N.  E.  622 ;  Brown  v.  Reed,  20  Tex.  Civ.  App. 
74,  48  S.  W.  537. 

28.  Wamesit  Power  Co.  v.  Sterling  Mills, 
158  Mass.  435.  33  N.  E.  503;  Doyle  v.  Brun- 
dred,  189  Pa.  St.  113,  41  Atl.  1107. 

29.  Alabama. —  Terrell  v.  Cunningham,  70 
Ala.  100;  Noi-man  i\  Harrington,  62  Ala.  107. 

Georgia. —  Rutherford  v.  Jones,  14  Ga.  521, 
60  Am.  Dec.  655. 

Illinois. —  Ames  V.  Ames,  160  111.  599,  43 
N.  E.  592;  Field  v.  Leiter,  117  111.  341,  7 
N.  E.  279;  Cooter  v.  Dearborn,  115  111.  509, 
4  N.  E.  388. 

Kentucky. —  Mitchell  v.  Owings,  3  A.  K. 
Marsh.  312. 

Massachusetts. —  Nichols  i'.  Nichols,  181 
Mass.  490,  63  N.  E.  1072;  King  r.  Reed,  11 
Gray  490;  Codman  v.  Tinkham,  15  Pick.  364. 

Mississippi. — :  Bennett  v.  Bennett,  84  Miss. 
493,  36  So.  452;  Calhoun  v.  Rail,  26  Miss. 
414. 
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equity  only,  and  the  necessity  for  awarding  owelty  was  a  reason  for  resorting  to 
tliose  courts  rather  than  to  the  tribunals  of  the  ]aw.^°  When  owelty  is  ordered, 
its  amount  may  be  regarded  as  in  the  nature  of  a  sum  due  to  the  vendor  of  land 
from  his  vendee,  and  therefore  as  secured  by  a  lien  in  tlie  nature  of  a  vendor's 
lien,  for  the  satisfaction  of  which  the  allotment  on  account  of  which  the  owelty 
is  awarded  stands  as  security .^^  This  lien  may  be  enforced  by  proceedings  in  the 
suit.  In  Worth  Carolina  a  writ  of  venditioni  exponas  issues  for  its  enforce- 
ment.^^ Where  a  cotenant  is  a  minor,  the  courts  are  disinclined  to  subject  his 
share  to  the  payment  of  owelty and  equally  disinclined  to  compel  him  to  accept 
less  than  his  moiety  on  being  compensated  therefor  by  the  payment  of  owelty.^ 
In  Maine  and  New  Hampshire  a  cotenant  cannot  be  compelled  to  accept  his 
allotment  subject  to  a  charge  for  owelty nor  in  Tennessee,  except  in  a  case  of 
necessity.^®  If  a  party  in  whose  favor  owelty  is  awarded  has  encumbered  his 
moiety,  payment  should  be  made  to  the  encumbrancer  so  far  as  may  be  necessary 


'Nebraska. —  Lynch      Lynch,  18  Nebr.  586, 

26  N.  W.  390. 

New  York. —  Eisner  v.  Curiel,  20  Misc.  245, 
45  N.  Y.  Suppl.  1010;  Smith  v.  Smith,  10 
Paige  470. 

North  Carolina. —  Dobbin  v.  Rex,  106  N.  C. 
444,  11  S.  E.  260;  Cheatham  v.  Crews,  88 
N.  C.  38;  Sutton  v.  Edwards,  40  N.  C.  425; 
Jones  V.  Sherrard,  22  N.  C.  179;  Wynne  v. 
Tunstall,  16  N.  C.  23. 

Pennsylvania. —  Neel's  Appeal,  88  Pa.  St. 
94;  In  re  Darlington,  13  Pa.  St.  430;  Davis 
V.  Norris,  8  Pa.  St.  122;  Long  Long,  1 
Watts  265;  Kletzly  v.  Marks,  22  Pa.  Co.  Ct. 
71;  Donaldson's  Estate,  23  Pittsb.  Leg.  J. 
N.  S.  260  [affirmed  in  158  Pa.  St.  292,  27  Atl. 
959]. 

Rhode  Island. —  Robinson  v.  Robinson,  24 
R.  L  222,  52  AtL  992;  Updike  v.  Adams,  24 
R.  I.  220,  52  Atl.  991,  96  Am.  St.  Rep.  711. 

South  Carolina. —  Covington  v.  Covington, 
47  S.  C.  263,  25  S.  E.  193 ;  Graydon  v.  Gray- 
don,  McMull.  Eq.  63. 

Virginia. —  Martin  v.  Martin,  95  Va.  26, 

27  S.  E.  810;  Coxv.  McMullin,  14  Gratt.  82; 
Fitzhugh  V.  Foote,  3  Call  13. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  230 
et  seq. 

The  power  to  award  owelty  was  denied  in 
Rutherford  v.  Jones,  14  Ga.  521,  60  Am.  Dec. 
655;  Robertson  v.  Robertson,  2  Swan  (Tenn.) 
197;  Mole  v.  Mansfield,  15  Sim.  41,  38  Eng. 
Ch.  41,  60  Eng.  Reprint  531.  It  was  awarded 
because  of  the  mistake  of  surveyors  in  Dacre 
V.  Gorges,  4  L.  J.  Ch.  0.  S.  50,  2  Sim.  &  St. 
454,  25  Rev.  Rep.  246,  1  Eng.  Ch.  454,  57 
Eng.  Reprint  420. 

30.  Rutherford  v.  Jones,  14  Ga.  521,  CO 
Am.  Dec.  655. 

31.  Illinois. —  Lacy  v.  Gard,  60  111.  App. 
72. 

Indiana. —  Applegate  v.  Edwards,  45  Ind. 
329. 

Louisiana. —  Walsh  v.  McNutt,  7  Mart. 
N.  S.  311. 

Maryland. —  Baltimore,  etc.,  E.  Co.  V. 
Trimble,  51  Md.  99;  Thomas  v.  Farmers' 
Bank,  32  Md.  57. 

Mississippi. —  Bennett  v.  Bennett,  84  Miss. 
493,  36  So.  452. 

Missouri. — Caldwell  v.  Wright,  88  Mo.  App. 
604. 


Nebraska. —  Lynch  v.  Lynch,  18  Nebr.  586, 
26  N.  W.  390;  Hanson  v.  Hanson,  4  Nebr. 
(Unoff.)  880,  97  N.  W.  23. 

New  York. —  Ford  v.  Belmont,  7  Rob.  508. 

North  Carolina. —  Meyers  v.  Rice,  107  N.  C. 
24,  12  S.  E.  66;  Dobbin  v.  Rex,  106  N.  C. 
444,  11  S.  E.  260;  Sutton  v.  Edwards,  40 
N.  C.  425;  Jones  v.  Sherrard,  22  N.  C.  179; 
Wynne  v.  Tunstall,  16  N.  C.  23. 

Pennsylvania. —  Stewart  v.  Allegheny  Nat. 
Bank,  101  Pa.  St.  342;  Allegheny  Nat.  Bank's 
Appeal,  99  Pa.  St.  148;  McCandless'  Appeal, 
98  Pa.  St.  489;  In  re  Darlington,  13  Pa.  St. 
430. 

Rhode  Island. —  Robinson  v.  Robinson,  24 
R.  I.  222,  52  Atl.  992;  Updike  v.  Adams,  24 
R.  I.  220,  52  Atl.  991,  96  Am.  St.  Rep. 
711. 

South  Carolina. —  Brown  v.  Coney,  12  S.  C. 
144. 

Virginia. —  Jameson  v.  Rixey,  94  Va.  342, 
26  S.  E.  861,  64  Am.  St.  Rep.  726;  Cox  v. 
McMullin,  14  Gratt.  82. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  230 
et  seq. 

32.  In  re  Ausborn,  122  N.  C.  42,  29  S.  E. 
56;  Pardue  v.  Givens,  108  N.  C.  413,  13  S.  E. 
112;  Herman  v.  Watts,  107  N.  C.  646,  12 
S.  E.  437;  Turpin  Kelly,  85  N.  C.  399; 
Halso  V.  Cole,  82  N.  C.  161.  See  also  Eao  p. 
Smith,  134  N.  C.  495,  47  S.  E.  16;  Powell  v. 
Weathington,  124  N.  C.  40,  32  S.  E.  380; 
Waring  v.  Wadsworth,  80  N.  C.  345;  Young 
V.  Davidson  College,  62  N.  C.  261. 

As  to  proceedings  in  Pennsylvania  see 
Davis  V.  Norris,  8  Pa.  St.  122;  Monroe  v. 
Monroe,  26  Pa.  Super.  Ct.  47;  Deckard's 
Estate,  10  Pa.  Dist.  377,  25  Pa.  Co.  Ct.  187; 
Allum  V.  Horn,  30  Pa.  Co.  Ct.  194;  Oviatt's 
Estate,  14  Pa.  Co.  Ct.  611;  Kerlin  v.  David- 
heiser,  20  Montg.  Co.  Rep.  184. 

In  South  Carolina  scire  facias  may  issue 
and  be  enforced  against  other  land.  Burria 
Gooch,  5  Rich.  1. 

33.  Milligan's  Appeal,  82  Pa.  St.  389; 
Powell  V.  Weathington,  124  N.  C.  40,  32  S.  E. 
380;  Jones  v.  Cameron,  81  N.  C.  154. 

34.  Gooch  V.  Green,  102  111.  507. 

35.  Wilson  v.  European,  etc.,  R.  Co.,  62 
Me.  112;  Whitney  v.  Parker,  63  N.  H.  416. 

36.  Burdett  V.  Norwood,  15  Lea  (Tenn.) 
491. 
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to  satisfy  his  lieii.^''  In  Kentucky  tho  Btatutc  pi-oviding  for  the  sale  of  property 
when  it  cannot  be  divided  without  materially  impairing  it«  value  has  been  con- 
strued as  takitig  away  the  power  of  courts  to  provide  for  and  to  compel  the 
acce[)tan(;e  and  puynietit  of  owelty.'"*  Whether  this  extreme  view  is  maintainable 
or  not,  the  existence  of  statutes  of  this  chai'acter  must  much  diminish  tlie  neces- 
sity for  awarding  owelty,  and  disincline  the  courts  to  making  such  awards  against 
reluctant  cotenants.  Although  one  is  lujt  a  party  to  the  suit  in  which  owelty  is 
awarded,  he  may  accept  the  terms  of  the  decree  awarding  it,  and  thereupon 
become  entitled  to  enforce  the  lien/''*  Owelty  does  not  impose  nor  create  a  per- 
sonal liability,  and  its  enforcement  is  restricted  to  the  property  against  which  it 
is  awarded.*"  If  property  is  awarded  to  a  cotenant  on  his  paying  a  specified  sum 
of  money,  its  payment  is  a  condition  precedent  to  the  vesting  of  title  in  him." 
As  against  a  demand  for  owelty,  a  cotenant  may  set  up  by  way  of  counter-claim 
damages  suffered  by  his  eviction  from  the  land  awarded  to  him.*'^ 

11.  Partial  Partition.  A  partial  partition  cannot  be  compelled  against  coten- 
ants who  do  not  consent  thereto.'*^  But  if  some  of  the  cotenants  desire  to  con- 
tinue holding  their  moieties  together  and  undivided,  the  court  may  permit  them 
to  do  so,  and,  instead  of  making  a  separate  allotment  to  each,  set  apart  to  all 
who  desire  such  action  an  allotment  to  be  held  by  them  as  tenants  in  common.** 
If  it  appears,  however,  that  all  the  defendants  have  already  received  all  that 
is  equitably  due  them,  the  whole  remaining  may  be  allotted  to  plaintiff.**  Thisie 
not  partial,  but  complete,  partition. 


37.  Seaton  v.  Barry,  4  Watts  &  S.  (Pa.) 
183;  Green  v.  Arnold,  11  R.  I.  364,  23  Am. 
Rep.  466. 

38.  Wrenn  v.  Gibson,  90  Ky.  189,  13  S.  W. 
766,  12  Ky.  L.  Rep.  26. 

39.  Stone  v.  McGregor,  (Tex.  Civ.  App. 
1904)  84  S.  W.  399. 

As  to  subrogation  to  the  right  to  enforce 
the  lien  of  owelty  see  Cooke  v.  Moore,  2  S.  C. 
52;  Stone  v.  McGregor,  (Tex.  Civ.  App.  1905) 
87  S.  W.  334. 

40.  Waring  v.  Wordsworth,  80  N.  C.  345; 
Ker  V.  Paschal,  1  Tex.  Unrep.  Cas.  692 ;  Stone 
V.  McGregor,  (Tex.  Civ.  App.  1905)  87  S.  W. 
334. 

41.  Harlan  v.  Langham,  69  Pa.  St.  235; 
Butler  Tp.  v.  Morgan,  1  Leg.  Eee.  (Pa.) 
173. 

42.  Huntley  v.  Cline,  93  N.  C.  458;  Mc- 
Kibben  v.  Salinas,  36  S.  C.  279,  15  S.  E.  208, 
343;  Burr  is  v.  Gooch,  5  Rich.  (S.  C.)  1.  Ap- 
parently contra,  see  Archer  v.  Munday,  17 
S.  C.  84. 

43.  California. —  Sutter  v.  San  Francisco, 
36  Cal.  112. 

Maine. —  Duncan  v.  Sylvester,  16  Me.  388; 
Hanson  v.  Willard,  12  Me.  142,  27  Am.  Dec. 
162. 

Massachusetts. —  Miller  v.  Miller,  13  Pick. 
237. 

Pennsylvania. —  Sweeny  v.  Meany,  1  Miles 
167. 

West  Virrjinia. —  Stewart  v.  Tennant,  52 
W.  Va.  559,  44  S.  E.  223. 

Canada. —  Mount  v.  Farrell,  21  Quebec 
Super.  Ct.  231. 

See  38  Cent.  Dig.  tit.  "  Partition,"  §  703. 

44.  Alabama. —  Donnor  v.  Quartermas,  90 
Ala.  164,  8  So.  715,  24  Am.  St.  Rep.  778. 

Idaho. —  Richardson  v.  Ruddy,  10  Ida.  151, 
77  Pac.  972. 
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Indiana. —  Brown  v.'  Brown,  43  Ind.  474 ; 
Shull  V.  Kennon,  12  Ind.  34. 

Maine. —  Upham  v.  Bradley,  17  Me.  423. 

Massachusetts. —  Allen  v.  Hoyt,  5  Mete. 
324;  Symonds  v.  Kimball,  3  Mass.  299. 

Michigan. —  Page  Webster,  8  Mich.  263, 
77  Am.  Dec.  446. 

Minnesota. —  Howe  v.  Spalding,  50  Minn. 
157,  52  N.  W.  527. 

Mississippi.—  Paddock  v.  Shields,  57  Miss. 
340. 

3Iissouri. —  Eddie  v.  Eddie.  138  Mo.  599,  39 
S.  W.  451. 

Neio  Hampshire. —  Abbott  v.  Perry,  46 
N.  H.  369;  Ladd  v.  Perley,  18  N.  H.  395. 

New  York. —  Northrop  v.  Anderson,  8  How. 
Pr.  351;  Murray  v.  Wooden,  17  Wend.  531; 
McWhorter  v.  G"'ibson,  2  Wend.  443. 

North  Carolina.—  Carland  V.  Jones,  45 
N.  C.  235. 

Pennsylvania. —  Union  Trust  Co.  v.  Whit- 
taker,  32  Pittsb.  Leg.  J.  N.  S'.  443. 

Texas. —  Glasscock  v.  Hughes,  55  Tex.  461; 
Battle  V.  John,  49  Tex.  202;  Shiner  v.  Shiner, 
15  Tex.  Civ.  App.  666,  40  S.  W.  439. 

Virginia. —  Cox  v.  McMullin,  14  Gratt.  82. 

West  Virginia. —  Croston  v.  Male,  56 
W.  Va.  205,  49  S.  E.  136,  107  Am.  St.  Eep. 
918;  Casto  V.  Kintzel,  27  W.  Va.  750. 

England. —  Hobson  v.  Sherwood,  4  Beav. 
184,  49  Eng.  Reprint  309;  Clarendon  v. 
Hornby,  1  P.  Wms.  446,  24  Eng.  Reprint  465. 

The'  right  to  make  partial  partition  was 
denied  in  toto  in  Handy  v.  Leavitt,  3  Edw. 
(N.  Y.)  229;  Robertson  V.  Robertson,  2  Swan 
(Tenn.)  197.  See  also  Arms  v.  Lyman^  5 
Pick.  (Mass.)  210;  Kerr  v.  Hooks,  Wright 
(Ohio)  009;  Custis  r.  Snead,  12  Gratt.  (Va.) 
260. 

45.  Arnold  v.  Hurd,  1  Ch.  Chamb.  (U.  C.) 
252. 
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12.  Proceedings  TO  Preserve  THE  Property  —  a.  By  Injunetion.  lathe  event 
of  waste,  in  pi'ogress  or  threatened,  the  court  inaj  by  injunction  prevent  further 
injury  during  the  pendency  of  the  suit  in  partition.'"'  If  by  proceeding  with 
a  partition  at  law,  equities  which  the  legal  tribunals  cannot  recognize  will  be 
sacrificed,  a  court  of  equity  may,  in  addition  to  entertaining  a  suit  for  partition, 
enjoin  all  proceedings  for  partition  at  law  which  must,  if  persisted  in,  operate  to 
the  substantial  prejudice  of  some  of  the  parties  to  the  suit  in  equity,  either  because 
the  court  at  law  cannot  recognize  and  protect  equitable  titles,  or  because  its  reme- 
dies are  not  adequate  to  the  accomplishing  of  substantial  justice,  as  where  it  has 
no  power  to  order  a  sale  of  the  property.*''  So,  after  linal  judgment  in  partition, 
the  court  may  aid  any  allottee  thereunder  by  enjoining  any  other  party  to  the 
suit  frotn  interfering  with  or  molesting  him  in  the  possession  of  his  allotment.*^ 

b.  By  Receivers.  Of  the  power  of  a  court  in  a  partition  suit  to  appoint  a 
receiver  there  is  no  doubt.*^  Although  courts  have  been  somewhat  reluctant  to 
make  such  appointments,  there  is  no  reason  to  believe  that  a  receiver  will  be  denied 
in  a  partition  suit  when  the  circumstances  are  such  as,  according  to  the  rules  of 
equity  practice,  would  justify  the  appointment  of  a  receiver  in  any  suit  in  equity. 
The  mere  fact  that  one  of  the  cotenants  is  in  exclusive  possession  of  the  property,  or 
in  the  exclusive  receipt  of  the  rents,  will  not  generally  be  regarded  as  requiring  the 
appointment  of  a  receiver,  where  there  is  no  suggestion  of  insolvency.^"  The  rule 
is  otherwise  when  the  property  of  which  partition  is  sought  is  a  mine.  A  receiver 
maybe  appointed  and  authorized  to  take  possession  of  and  to  work  the  mine.^^ 

13.  Limitations.  Although  the  authorities  cannot  be  said  to  be  unanimous 
upon  the  subject,  the  majority  inclines  to  the  view  that,  as  to  claims  of  which 
cognizance  can  be  taken,  and  on  account  of  which  relief  may  be  given,  in  suits  for 
partition,  the  statute  of  limitations  does  not  constitute  any  obstacle.    Hence  the 


46.  Hughes  f.  D'Arcy,  Ir.  E.  8  Eq.  71.  See 
supra.  III,  K,  6. 

47.  Alabama. —  Wilkinson  v.  Stuart,  74 
Ala.  198. 

New  Jersey. —  Hall  v.  Piddock,  21  N.  J.  Eq. 
311. 

North  Carolina. —  Donnell  v.  Mateer,  42 
N.  C.  94;  Gash  v.  Ledbetter,  41  N.  C.  183. 

Ohio. —  McMasters  v.  Smith,  2  Ohio  Dee. 
(Eeprint)  723,  5  West.  L.  Month.  25. 

South  Carolina. —  Muir  V.  Thomson,  "28 
S'.  C.  499,  6  S.  E.  .309. 

Vermont. —  Piper  v.  Farr,  47  Vt.  721. 

See  38  Cent.  Dig.  tit.  "  Partition,"  §  146. 

As  to  when  equity  will  not  interfere  see 
Greenup  r.  Sewell,  18  111.  50;  Rapier  v. 
O'Donnell.  106  La.  98,  30  So.  256;  Monroe  v. 
Monroe,  26  Pa.  Super.  Ct.  47. 

48.  King  V.  Wilson,  54  N.  J.  Eq.  247,  34 
Atl.  394. 

Injunction  will  not  issue  where  the  remedy 
at  law  is  adequate  (Hopkins  v.  Medley,  99 
111.  509)  ;  but  on  the  other  hand,  in  aid 
of  the  jurisdiction  to  partition,  injunction 
may  issue  against  proceedings  at  law  where 
there  is  no  redress  other  than  by  resort  to 
equity  (Gash  v.  Ledbetter,  41  N.  C.  183; 
Monroe  v.  Monroe,  26  Pa.  Super.  Ct.  51 ) . 

49.  California. —  Mesnager  v.  De  Leonis, 
140  Cal.  402,  73  Pac.  1052;  Woodward  v. 
Superior  Court,  95  Cal.  272,  30  Pac.  535; 
Goodale  v.  Fifteenth  Dist.  Ct.,  56  Cal.  26. 

Georgia. —  Rutherford  v.  Jones,  14  Ga.  521, 
60  Am.  Dec.  655. 

Illinois. —  Ames  v.  Ames,  148  111.  321,  36 
N.  E.  110. 
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Indiana. —  Rapp  v.  Reehling,  122  Ind.  255, 
23  N.  E.  68. 

Kentucky. —  Jackson  v.  Macey,  Hard.  582. 

Massachusetts. —  McCarty  Patterson,  186 
Mass.  1,  71  N.  E.  112. 

Michigan. —  Duncan  v.  Campau,  15  Mich. 
415. 

New  Jersey. —  Weise  v.  Welsh,  30  N.  J.  Eq. 
431;  Low  V.  Holmes,  17  N.  J.  Eq.  148. 

New  York. —  Weiher  v.  Simon,  41  Misc. 
202.  83  N.  Y.  Suppl.  927;  Smith  v.  Lavelle, 
13  Misc.  528,  34  N.  Y.  Suppl.  695;  Goldberg 
V.  Richards,  5  Misc.  419,  26  N.  Y.  Suppl.  335; 
Bowers  v.  Durant,  2  N.  Y.  St.  127;  Weeks  v. 
Cornwall,  19  Abb.  N.  Cas.  356;  Patterson  v. 
McCunn,  46  How.  Pr.  182. 

Texas. — 'Campbell  v.  Ruiz,  (Civ.  App. 
1895)  30  S.  W.  837. 

United  States. —  Heinze  v.  Butte,  etc.,  Con- 
sol.  Min.  Co.,  126  Fed.  1,  61  C.  C.  A. 
63. 

England.— Holmes  v.  Bell,  2  Beav.  298,  9 
L.  J.  Ch.  217,  17  Eng.  Ch.  298,  48  Eng.  Re- 
print 1195;  Porter  v.  Lopes,  7  Ch.  D.  358,  37 
L.  T.  Rep.  N.  S.  824 ;  Fall  v.  Elkins,  9  Wkly. 
Rep.  861. 

See  38  Cent.  Dig.  tit.  "  Partition,"  §  147. 

50.  Varnum  v.  Leek,  65  Iowa  751,  23 
N.  W.  151 ;  Bathmann  v.  Bathmann,  79  Hun 
(N.  Y.)  477,  29  N.  Y.  Suppl.  959;  Cassetty 
V.  Capps,  3  Tenn.  Ch.  524 ;  Spratt  v.  Ahearne, 
1  Jones  Exch.  50.  Contra,  Low  v.  Holmes, 
17  N.  J.  Eq.  148;  Porter  Lopes,  7  Ch.  D. 
358.  37  L.  T.  Rep.  N.  S.  824. 

51.  Heinze  t\  Butte,  etc.,  Consol.  Min.  Co., 
126  Fed.  1,  61  C.  C.  A.  63. 
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riglit  to  contribution  for  improvements  made  and  to  an  account  for  rent  received 

may  be  enforced  regardlcBS  of  tlie  lapse  of  tiine."'^  Ho  an  award  of  owelty  was 
formerly  not  within  the  statute  of  limitations,  and  could  hence  be  enforced  at 
any  time  after  it  was  made  but  we  apprehend  the  rule  is  now  generally  other- 
wise.^^ One  occupying  premises  and  making  a  claim  for  improvements  during  a 
specified  period  cannot  successfully  assert  the  statute  of  limitations  against  a  claim 
for  rents  during  the  same  period.''^ 

L.  The  Trial  —  1.  The  Issues  —  a.  Their  Restriction  by  the  Pleadings. 
There  is  little,  if  anything,  peculiar  to  the  trial  of  actions  and  other  proceedings 
for  partition.  The  subject-matter  of  the  trial,  as  in  that  of  all  other  proceedings  in 
■which  written  pleadings  are  required,  is  limited  to  and  by  those  pleadings. 
Plaintiff  hence,  in  the  first  instance,  has  no  right  to  offer  evidence  of  any  title  or 
matter  not  alleged  in  his  complaint,  nor  defendant  evidence  of  any  title  or  matter 
not  put  in  issue  by  his  denials,  or  specially  pleaded  as  an  affirmative  defense  or 
ground  for  relief,  and  plaintiff  in  rebuttal  must  be  restricted  to  meeting  the 
evidence  thus  offered  b}'  defendant.^^ 

b.  Their  Expansion  to  Correspond  to  the  Pleadings.  In  what  we  have  herein- 
before written  we  have  shown  the  extent  of  the  jurisdiction  of  courts  in  partition, 
both  with  respect  to  the  subject-matters  of  jurisdiction,  and  the  variety  of  relief 
vs^hich  may  be  granted.  It  seems  almost  superfluous  to  state  that,  as  the  result  of 
the  trial,  the  court  may  be  required  to  determine  every  variety  of  issue  which 
may  be  material  to  consider  in  reaching  its  conclusion  whether  to  order  a  parti- 
tion or  to  grant  any  relief  in  connection  vpith  it,  and  hence  that  the  only  limita- 
tion of  the  issues  in  the  modern  proceeding  for  partition  must  be  sought  in  the 
pleadings.  Whatever  may  be  pleaded  as  a  ground  either  of  action  or  defense 
may,  if  pleaded,  become  a  triable  issue  in  the  cause.^'' 

2.  Issues  Requiring  a  Resort  to  Other  Tribunals  —  a.  Disseizin  of  Plaintiff. 
Neither  at  law  nor  in  equity  was  partition  intended  as  a  substitute  for  ejectment. 


52.  Jackson  v.  Beach,  (N.  J.  Ch.  1886)  3 
Atl.  375;  Jevons  v.  Kline,  9  Kulp  (Pa.)  305; 
Hanrick  v.  Gurley,  93  Tex.  458,  54  S.  W.  347, 
55  S.  W.  119,  56  S.  W.  330;  Ballou  v.  Ballon, 
94  Va.  350,  26  S.  E.  840,  64  Am.  St.  Rep.  733. 

53.  In  re  Ausborn,  122  N.  C.  42,  29  S.  E. 
66;  Jameson  v.  Eixey,  94  Va.  342,  26  S.  E. 
86).  64  Am.  St.  Rep. '726. 

54.  Ex  p.  Smith,  134  N.  C.  495,  47  S.  E. 
16:  Jameson  v.  Rixey,  94  Va.  342,  26  S.  E. 
861,  64  Am.  St.  Rep.  726. 

55.  Fenton  v.  Miller,  116  Mich.  45,  74 
N.  W.  384,  72  Am.  St.  Rep.  502. 

56.  Mehan  v.  Mehan,  203  111.  180,  67  N.  E. 
770;  Jennings  v.  Borton,  (Tex.  Civ  App. 
1906)  98  S.  W.  445;  Laufer  v.  Powell,  30 
Tex.  Civ.  App.  604,  71  S.  W.  549;  Freeman 
V.  Preston,  (Tex.  Civ.  App.  1895)  29  S  W. 
495. 

But  where  both  sides  proceed  and  offer 
evidence  upon  a  subject  as  though  it  were 
within  the  pleadings,  it  should  be  considered. 
Roberts  v.  Beckwith,  79  111.  246. 

57.  California. —  Miller  v.  Sharp,  48  Cal. 
394;  De  Uprey  v.  De  Uprey,  27 'Cal.  329,  87 
Am.  Dec.  81. 

Georgia. —  Griffin  v.  Griffin,  33  Ga.  107. 

Indiana. —  Sauer  v.  Schenck,  159  Ind.  373, 
64  N.  E.  84;  Green  v.  Brown,  146  Ind.  1,  44 
N.  E.  805. 

Iowa. —  Metcalf  v.  Hoopingardner,  45  Iowa 
510. 

Kentuclcy. —  Shackelford  v.  Williams,  51 
S.  W.  614,'  21  Ky.  L.  Rep.  422. 
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Louisiana. —  Lanphier's  Succession,  104  La. 
384,  29  So.  122.  See  also  Rhodes  v.  Rhodes, 
10  La.  85. 

Missouri. — Colvin  v.  Hauenstein,  110  Mo. 
575,  19  S.  W.  948. 

Nebraska. —  Schick  v.  Whitcomb,  68  Nebr. 
784,  94  N.  W.  1023;  Lynch  v.  Lynch,  18 
Nebr.  586,  26  N.  W.  390. 

Neio  Jersey. —  Kennedy  v.  Armstrong,  20 
N.  J.  L.  693;  Bryan  v.  Bryan,  61  N.  J.  Eq. 
45,  48  Atl.  341 ;  Burk  v.  Hand,  45  N.  J.  Eq. 
166,  16  Atl.  693. 

ISlew  York. —  Leidenthal  v.  Leidenthal,  121 
N.  Y.  App.  Div.  269,  105  N".  Y.  Suppl.  807; 
Ihvight  V  Lawrence,  99  N.  Y.  App.  Div. 
278,  90  N.  Y.  Suppl.  970;  Hughes  v.  Golden, 
44  Misc.  128,  89  N.  Y.  Suppl.  765  (per  Mad- 
dox,  J.)  ;  Wagstaff  v.  Marcy,  25  Misc.  121, 
54  N.  Y.  Suppl.  1021  (per  McAdam,  J.)  ; 
Maloney  v.  Cronin,  7  N.  Y.  St.  700;  McKeon 
V.  Kearney,  57  How.  Pr.  349;  Coster  v. 
Clarke,  3  Edw.  428. 

Oregon. —  Walker  v.  Goldsmith,  14  Oreg. 
125,  12  Pac.  537. 

Pennsylvania. —  Stockham  v.  Stockham,  185 
Pa.  St.  337,  39  Atl.  950. 

Texas. —  Ford  v.  Boone,  32  Tex.  Civ.  App. 
550,  75  S.  W.  353. 

United  States. —  Heinze  r.  Butte,  etc.,  Con- 
sol.  Min.  Co.,  126  Fed.  1,  61  C.  C.  A.  63;  Me- 
Claskey  v.  Barr,  42  Fed.  009  :  Vint  v.  King, 
28  Fed.  Cas.  No.  16,950. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  178 
ct  seq. 
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Hence  if  defendant  denied  tliat  he  and  plaintiff  held  as  cotenants  and  pleaded 
sole  seizin  in  himself,  the  only  issue  that  could  be  tried  in  the  first  instance  related 
to  plaintiff's  disseizin,  and,  if  this  issue  was  found  against  plaintiff,  no  further 
trial  was  necessary  or  proper  at  least  until  he  recovered  possession.^^  But  in  the 
United  States,  and  especially  in  the  states  which  have  adopted  reformed  codes  of 
procedure,  a  disseized  cotenant  may  in  one  suit  obtain  possession  and  compel  the 
partition  of  the  property  of  the  cotenancy .^^ 

b.  Disputed  op  Doubtful  Title.  If  the  suit  for  partition  is  in  chancery  and  the 
complainant's  title  is  denied,  the  issue  is  triable  to  the  extent  of  determining 
whether  the  title  is  doubtful,  and  if  found  to  be  so,  proceedings  will  be  suspended 
and  the  complainant  left  to  establish  his  title  at  law,  if  it  is  of  legal  cognizance. 
Equity  will  not  exercise  jurisdiction  where  the  legal  title  is  doubtful.*^    It  should 


58.  See  supra,  III,  E,  5,  a ;  and  the  fol- 
lowing cases : 

Arliansas. —  Eagle  v.  Franklin,  71  Ark.  544, 

75  S.  W.  1093;  Moore  v.  Gordon,  44  Ark. 
334;  London  v.  Overby,  40  Ark.  155. 

Florida. —  Mattair  v.  Payne,  15  Fla.  682. 
Kentucky. —  Farmers  v.  Respass,  5  T.  B. 
Men.  562. 

Michigan. —  Fenton  v.  Mackinac  Cir.  Judge, 

76  Mich.  405,  43  N.  W.  437;  Hoffman  v. 
Eeard,  22  Mich.  59. 

Missouri. —  Sheppard  v.  Fisher,  206  Mo. 
208,  103  S.  W.  989. 

A^'ew  Jersey. —  Ellis  v.  Feist,  65  N.  J.  Eq. 
548,  56  Atl.  369. 

ISlew  York. —  Lansing  v.  Pine,  4  Paige  639 ; 
Jenkins  v.  Van  Schaak,  3  Paige  242. 

North  Carolina. —  Drew  v.  Clemmons,  55 
N.  C.  312;  Thomas  V.  Garvan,  15  N.  C.  223, 

25  Am.  Dec.  708. 

Ohio. —  Harman  v.  Kelley,  14  Ohio  502,  46 
Am  Dec.  552. 

Pennsylvania. —  Lee  v.  Lee,  12  Pa.  Dist. 
450,  28  Pa.  Co.  Ct.  604;  Kelly  v.  Tliomas,  2 
Lack.  Leg.  N.  37 ;  Mercur  v.  Jackson,  2  Lane. 
L.  Rev.  267;  Flaherty's  Estate,  5  Phila.  477. 

South  Carolina. —  Martin  v.  Smith,  Harp. 
Eq.  106. 

Tennessee. —  Trayner  v.  Brooks,  4  Hayw. 
295. 

Vermont. —  Brock  v.  Eastman,  28  Vt.  658, 
«7  Am.  Dec.  733. 

England. —  Giffard  v.  Williams,  L.  R.  5  Ch. 
546.  39  L.  J.  Ch.  735,  21  L.  T.  Rep.  N.  S. 
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be  observed  that  we  do  not  say  that  equity  will  not  deteriniiic  a  dinputcd  title. 
The  dis[)iite  may  not  be  in  j^ood  faith.  Jf  it  is  not  and  the  court  of  equity  sees 
tlii.s  and  that  there  is  nc;  real  doiil)t,  it  will  often  proceed  without  requii'ing  plaintiff 
to  ti'y  the  title  at  law."'  The  court  may  also  proceed  to  determine  the  legal  title 
on  the  ground  that  none  of  the  parties  objecteii  to  its  exei'cise  of  this  jurisdic- 
tion.'^'  If  the  d(Mibt  or  controversy  concerns  the  equitable  title,  a  court  of  chan- 
cery will  determine  it.*^''  If  it  relates  to  the  title  of  some  ordy  of  the  parties,  the 
shares  not  in  dispute  may  be  allotted  and  the  parties  diK[)utant  be  left  to  determine 
at  law  the  controversy  existing  between  them.'*'  In  many  of  the  states  the  courts 
given  jurisdiction  over  the  subject  of  partition  have  powers  so  ample  that  there 
is  110  necessity  for  recourse  to  any  other  ti'ii>unal  to  try  any  issue  which  may 
be  presented  in  a  partition.  If  the  complainant  is  disseized,  lie  may  be  put 
in  possession ;  if  his  title  is  equitable  only,  it  may  sustain  his  recovery  and  the 
award  to  liini  of  such  relief  as  in  equity  is  due  him;  and,  whether  legal  or 
equitable,  the  court  may  try  and  determine  any  and  every  question  which  may 
be  presented  concerning  it.''^ 

3.  The  Evidence  —  a.  Burden  of  Proof.  The  rule  with  respect  to  the  burden 
of  proof  is  the  same  as  in  other  legal  proceedings,  to  wit :  plaintitf  must  establish 
every  essential  allegation  of  the  complaint  which  is  denied  by  defendant,  whether 
it  relates  to  the  deraignment  of  his  title  or  to  any  other  material  matter.^'®    So  as 
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to  any  matter  in  avoidance  pleaded  by  defendant,  and  every  matter  asserted  by  him 
as  a  ground  for  aiiirmative  relief,  he  ipust  assume  the  burden  of  proving  it.^'' 

b.  Evidence  of  Title.  Every  issue  respecting  the  title  must,  by  the  pai'ty  on 
vs^hora  the  burden  of  proof  rests,  be  met  by  evidence  of  tlie  same  character 
which  would  be  required  in  an  action  of  ejectment,  or  any  otiier  action  involv- 
ing the  title  or  the  right  to  the  possession  of  the  property.^^  A  patent  or 
some  other  source  of  title  must  be  shown,  together  with  each  subsequent  act 
necessary  to  establish  the  transmission  of  the  title  from  such  original  source  to  the 
person  relying  upon  it.''^  If  a  party  relies  on  an  agreement  which  appears  to  be 
illegal,  he  nmst  fail.™  If  two  deeds  made  by  the  same  grantor  for  the  same 
property  are  put  in  evidence,  the  one  bearing  the  later  date  may  be  disregarded 
in  the  absence  of  any  evidence  of  the  invalidity  of  the  conveyance  first  executed.''' 
One  who  in  his  pleadings  admits  the  title  of  his  adversary,  or  any  other  material 
fact,  is  not  entitled  to  call  for  evidence  thereof.''^  If,  from  the  pleadings  or  the 
evidence,  it  appears  that  there  is  a  common  source  of  title,  or  in  other  words,  a 
grantor  or  ancestor  under  whom  all  the  parties  claim,  it  is  sufficient  to  prove  title 
from  or  under  him  and  not  at  all  necessary  to  show  the  source  of  his  title,''^  In  the 
absence  of  any  allegation  in  the  pleadings  specially  referring  to  equities  or  to  an 
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equitable  title,  it  miist  be  assumed  that  only  the  legal  title  is  in  issue,  and  that  it, 
when  estaljlisliod,  iruist  prevail.''''  Under  the  general  issue  at  common  law,  and 
the  general  denial  under  the  codes,  defendant  i,s  entitled  to  oiler  and  have  received 
any  evidence  tending  to  show  that  he  and  plaintiff  did  not  hold  as  cotenants  when 
the  suit  was  brought,''^  but  not  evidence  of  any  matter  occurring  after  the  hling 
of  his  answer  unless  pleaded  by  a  supplemental  answer.''^  Although  the  presump- 
tion that  a  tenant  in  connnon  in  possession  of  the  common  property  holds  for  his 
cotenants  as  well  as  for  himself  makes  it  difficult  for  him  to  establish  title  by  pre- 
scription," yet  there  is  no  doubt  he  may  do  so  under  proper  aiid  sullicient  evi- 
dence,''^ and  that  such  evidence  is  admissible  under  a  general  allegation  or  denial 
of  title  without  specially  referi'ing  to  the  statute  of  limitations.''''  Although 
defendants  ai-e  in  default  and  the  title  of  plaintil!  stands  confessed  therel^y,  courts 
seem  to  require  the  same  evidence  as  to  title  on  the  pai't  of  plaintiff  as  if  lie  were 
maintaining  a  contested  action  of  ejectment.™ 

e.  Variance.  Evidence  olfered  by  any  of  the  parties  may,  as  in  other  cases, 
be  rejected  because  of  variance  between  it  and  the  pleadings  but  not  where 
the  variance  is  itninaterial,^^  or  merely  tends  to  show  that  the  interest  of  the 
party,  although  entitling  him  to  relief,  is  less  than  that  claimed.'*^ 

d.  Respecting  the  Necessity  For  a  Sale.  Although  the  complaint  where 
plaintiff  seeks  a  partition  by  sale  usually  tenders  an  issue  upon  that  subject  which 
is  often  denied  by  the  answer,  and  this  authorizes  the  reception  of  evidence  by 
the  court  responsive  to  the  issue,  describing  the  situation  of  the  property  and 
giving  the  opinion  of  the  witnesses,^  still  the  question  is  generally  submitted,  in 
the  first  instance,  to  the  referees  who  report  thereon  after  inspecting  the  prop- 
erty and  the  propriety  of  their  action  is  litigated  upon  some  motion  to  set  aside 
their  report  or  their  sale  made  in  pursuance  of  it. 


74.  Connecticut. —  Kelley  v.  Madden,  40 
Conn.  274. 

/ZZiwois.— McConnell  v.  Pierce,  210  111.  627, 
71  N.  E.  622. 

Indiana. —  Johnson  v.  Pontious,  118  Ind. 
270,  20  N.  E.  792. 

South  Carolina. — •  Kimbrell  V.  Page,  70 
S.  C.  217,  49  S.  E.  477. 

rea;a s.— Wiedner  v.  Hell,  (Civ.  App.  1894) 

26  S.  W.  781. 

United  States. —  Lee  v.  Wysong,  128  Fed. 
833,  63  C.  C.  A.  483. 

75.  Hawkins  v.  Taylor,  128  Ind.  431,  27 
N.  E.  1117;  Luntz  v.  Grave,  102  Ind.  173,  26 
N.  E.  128;  Ross  V.  Pleasants,  11  Pa.  St.  353; 
Bates  V.  McCtory,  3  Yeates  (Pa.)  192;  Bethel 
V.  Lloyd,  1  Dall.  (Pa.)  25,  1  L.  ed.  11;  Love 
V.  Overholt,  33  Leg.  Int.  (Pa.)  24;  Smith  v. 
Butler,  85  Tex.  126,  19  S.  W.  1083. 

76.  Upham  v.  Bradley,  17  Me.  423;  Wil- 
liams V.  Hernon,  16  Abb.  Pr.  (N.  Y.)  173. 

77.  La  Tourette  v.  Decker,  18  N.  Y.  Suppl. 
840;  Pillow  v.  Southwest  Virginia  Imp.  Co., 
92  Va.  144,  23  S.  E.  32,  53  Am.  St.  Eep. 
804. 

78.  California. —  Winterburn  v.  Chambers, 
91  Cal.  170,  27  Pac.  058. 

Georgia. —  Hamby  Mountain  Gold  Mines  V. 
Calhoun  Land,  etc.,  Co.,  83  Ga.  311,  9  S.  E. 
831. 

Illinois. —  Cramer  v.  Wilson,  202  111.  83,  66 
N.  E.  809. 

Indiana. —  Kent  v.  Parks,  67  Ind.  53. 
Kentuolcy.—  Wif^e  v.  Wolfe,  85  S.  W.  1191, 

27  Ky.  L.  Bep.  610. 

Ma.ss(i(:li/ii.ielL<i. —  In  re  Butrick,  185  Mass. 
107,  09  N.  E.  1044. 

[Ill,  L,  3,  b] 


Minnesota. —  McArthur  v.  Clark,  86  Minn. 
165,  90  N.  W.  369,  91  Am.  St.  Rep.  333. 

Ohio. —  Harman  v.  Kelley,  14  Ohio  502,  45 
Am.  Dec.  552. 

South  Carolina. —  Brock  v.  Nelson,  29  S.  C. 
49,  6  S.  E.  899. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  183. 
et  seq.  • 

79.  Kent  v.  Parks,  67  Ind.  53;  McArthur 
V.  Clark,  86  Minn.  165,  80  N.  W.  369,  91  Am. 
St.  Rep.  333 ;  Harman  v.  Kelley,  14  Ohio  502,, 
45  Am.  Dec.  552. 

80.  Shaw  V.  Parker,  6  Blackf.  (Ind.)  345; 
Lease  v.  Carr,  5  Blackf.  (Ind.)  353;  Grigga 
V.  Peckham,  3  W^end.  (N.  Y.)  436. 

81.  Chicago,  etc.,  R.  Co.  v.  Chamberlain, 
84  111.  333. 

82.  Holman  v.  Gill,  107  111.  467 ;  Burghardt 
V.  Van  Deusen,  4  Allen  (Mass.)  374;  Wright 
V.  McCormick,  67  N.  C.  27. 

83.  Holman  v.  Gill,  107  111.  467;  Ferris 
V.  Smith,  17  Johns.  (N.  Y.)  221:  Windham 
V.  Howell,  68  S.  C.  478,  47  S.  E.  715;  Baldwin 
V.  Aldrieh,  34  Vt.  526,  80  Am.  Dec.  695. 

84.  California. —  Bartlett  v.  Mackey,  130 
Cal.  181,  62  Pac.  482. 

Kentucky.— Gill  l:  Lane,  80  S.  W.  1176,  26 
Ky.  L.  Rep.  267. 

Louisiana. —  Soniat  v.  Supple,  49  La.  Ann. 
41,  21  So.  165. 

South  Carolina. —  Hiers  v.  Risher,  54  S.  C. 
405,  32  S.  E.  509. 

Tennessee. —  Davidson  v.  Bowden,  5  Sneed 
120. 

Y  u-fi  in  id. —  Whiu-ton  v.  Campbell,  (1899) 
34  S.  'E.  47. 

85.  Johnson  v.  Hoover,  75  Md.  486,  23  Atl. 
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4.  Before  Whom  the  Trial  May  Take  Place  ;  Jury  Trial  or  Reference.    If  the 

suit  is  in  cliancery,  the  maimer  of  taking  the  evidence  may  be  the  same  as  in 
other  chancery  proceedings,  and  tliis  is  generally  by  depositions  and  papers 
oiiered  befoi'e  an  examiner  or  master  in  chancery.^''  In  many  of  the  states  the 
first  trial  or  taking  of  evidence  is  of  a  ministerial  rather  than  judicial  char- 
acter, sometimes  taking  place  before  a  notary auditor,^^  or  clerk  Where  an 
issue  of  title  is  presented  by  the  pleadings  which  the  court  is  incompetent  to  try, 
it  may  refer  the  trial  to  a  jury  to  take  place  before  a  court  of  lav/.^"  Under  the 
modern  system  some  of  the  issues  presented  in  a  suit  for  partition  are  proper  to 
be  tried  before  a  jury  only,  as,  for  instance,  those  relating  to  the  title  and  right 
of  possession  of  the  property,  and  cannot  be  referred  for  trial  except  by  con- 
sent of  all  the  parties.°^    A  trial  by  jury  may  be  waived  by  not  demanding 


903 ;  UnderluU  v.  Underhill,  4  N.  Y.  St.  858 ; 
Tieman  (;.  Baker,  63  Tex.  641. 

86.  Illinois. —  Blackaby  v.  Blackaby,  185 
111.  94,  56  N.  E.  1053. 

New  Jersey. —  Buzby  v.  Roberts,  53  N.  J. 
Eq.  566,  32  Atl.  9. 

New  York. —  Dwight  v.  Lawrence,  99  N.  Y. 
App.  Div.  278,  DO  N.  Y.  Suppl.  970;  Manwar- 
ing  V.  Lippineott,  34  Misc.  123,  69  N.  Y. 
Suppl.  461 ;  Braker  v.  Devereaux,  8  Paige 
513;  Saflord  v.  Safford,  7  Paige  259,  32  Am. 
Dec.  633;  Hamilton  v.  Morris,  7  Paige  39; 
Larkin  v.  Mann,  2  Paige  27. 

North  Carolina. —  Wooten  v.  Pope,  22  N.  C. 
3U6. 

Pennsylvwnia. —  Lancaster  v.  Flowers,  9 
Pa.  Dist.  241,  23  Pa.  Co.  Ct.  613. 

West  Virginia. —  Bland  v.  Stewart,  35 
W.  Va.  518,  14  S.  E.  215. 

Canada. —  McKay  v.  Keefer,  12  Ont.  Pr. 
256;  Re  Rogers,  11  Ont.  Pr.  90;  Re  Arnott, 

8  Ont.  Pr.  39. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  188 
et  seq. 

As  to  practice  in  England  see  Senoir  v. 
Hereford,  4  Ch.  D.  494,  25  Wkly.  Rep.  223; 
Jope  V.  Morshead,  6  Beav.  213,  12  L.  J.  Ch. 
190,  49  Eng.  Reprint  807 ;  Meers  v.  Stourton, 
Dick.  21,  21  Eng.  Reprint  174;  Hawkins  v. 
Herbert,  60  L.  T.  Rep.  N.  S.  142,  37  Wkly. 
Rep.  300. 

87.  Lanphier's  Succession,  104  La.  384,  29 
So.  122. 

The  duty  of  the  notary,  however,  seems 
merely  to  be  to  make  partition  as  directed 
by  the  court  or  judge.  Harrell's  Succession, 
12  La.  Ann.  337. 

88.  In  re  Butrick,  185  Mass.  107,  69  N".  E. 
1044. 

89.  Ledbetter  i:  Pinner,  120  N.  C.  455,  27 
S.  E.  123;  Hill  V.  Hickin,  [1897]  2  Ch.  579, 
66  L.  J.  Ch.  717,  77  L.  T.  Rep.  N.  S.  127,  46 
Wkly.  Rep.  137. 

90.  Hewlett  v.  Wood,  62  N.  Y.  75 ;  Larkin 
V.  Mann,  2  Paige  (N.  Y.)  27;  Kates'  Estate, 

9  Pa.  Co.  Ct.  569 ;  Tyler  v.  Williams,  53  S.  C. 
367,  31  S.  E.  298. 

91.  California. —  Hastings  v.  Cunningham, 
35  Cal.  549. 

Georgia. —  Brown  v.  Mooney,  108  Ga.  331, 
33  S.  E.  942. 

il/oTOe.— Allen  v.  Hall,  50  Me.  253. 

Missouri. —  Benoist  v.  Thomas,  121  Mo. 
660,  27  S.  W.  609. 


Neio  York. —  Fairweather  v.  Burling,  181 
N.  Y.  117,  73  N.  E.  565  iaprming  98  N.  Y. 
App.  Div.  267,  90  N.  Y.  Suppl.  516]; 
Southaek  v.  Central  Trust  Co.,  62  N.  Y.  App. 
Div.  200,  70  N.  Y.  Suppl.  1122;  Tracy  v. 
Dolan,  51  N.  Y.  App.  Div.  588,  65  N.  Y. 
Suppl.  207  [affirming  31  Misc.  6,  64  N.  Y. 
Suppl.  651]. 

Fennsylvania. —  Swayze  v.  Ormsby,  2  Watts 
494;  Macmunn  v.  Haverkamp,  8  Pa.  Dist. 
680,  23  Pa.  Co.  Ct.  309. 

South  Carolina. —  Glover  v.  Gasque,  67 
S.  C.  18,  45  S.  E.  113;  Sumner  v.  Harrison, 
54  S.  C.  353,  32  S.  E.  572 ;  Barnes  v.  Rodgers, 
54  S.  C.  115,  31  S.  E.  885;  Tyler  v.  Williams, 

53  S.  C.  367,  31  S.  E.  298. 

Texas. —  Kuteman  v.  Carroll,  (Civ.  App. 
1D02)  70  S.  W.  563. 

JTisconsin. —  Williams  V.  Williams,  82  Wis. 
393,  52  N.  W.  429. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  188 
et  seq. 

As  to  jury  trial. —  Whether  a  party  is,  un- 
der the  modern  suit  or  action  for  partition, 
entitled  to  a  jury  trial,  is  a  question  which 
has  received  very  little  attention,  and  in 
some  of  the  cases  bearing  upon  it,  it  is 
difficult  to  ascertain  whether  the  decision  of 
the  court  was  not  merely  by  the  way  of  con- 
struing some  statute.  If  the  right  to  the 
partition  is  conceded  and  the  only  question 
is  whether  it  should  be  by  sale  or  by  allot- 
ment, we  apprehend  neither  party  is  entitled 
to  trial  by  jury.  Brown  v.  Mooney,  108  Ga. 
3G1,  33  S.  E.  942.  Among  the  cases  affirm- 
ing in  general  terms,  without  showing 
whether  the  court  was  controlled  by  some 
statute,  that  upon  all  questions  of  title  the 
parties  are  entitled  to  trial  by  jury  are: 
Allen  V.  Hall,  50  Me.  253;  Covington  v. 
Covington,  73  N.  C.  168;  Swayze  v.  Ormsby, 
2  Watts  (Pa.)  494;  Glover  v.  Gasque,  67 
S.  C.  18,  45  S.  E.  113;  Sumner  i:  Harrison, 

54  S.  C.  353,  32  S.  E.  572 ;  Barnes  v.  Rodgers, 
54  S.  C.  115,  31  S.  E.  885;  Tvlsr  v.  Williams, 
53  S.  C.  367,  31  S.  E.  298;  kuteman  v.  Car- 
roll, (Tex.  Civ.  App.  1902)  70  S.  W.  563. 
On  the  other  hand,  the  cases  cited  above 
from  Missouri,  New  York,  and  Wisconsin 
v/ere  controlled  by  statutes  expressly  requir- 
ing trials  by  jury.  All  that  can  be  affirmed, 
therefore,  with  any  confidence,  is  that  in 
nearly  every  state  in  the  Union  it  is,  for  some 
reason,  deemed  erroneous  not  to  submit  all 
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it.^^  If  tliere  is  a  default  by  defendant,  or  tlie  answer  filed  by  him  does  not  controvert 
plaintiff's  title,  tlie  remaining  (jiKistionB  may  Ijo  tried  l>y  the  eourt,'-^'  or  sent  by  it 
to  a  referee  for  trial  hefoi'e  him.'-"  The  I'efereiice  authoriz(jd  by  the  statuteB  of 
Pennsylvania  does  not  take  effect  until  after  the  trial  and  relates  wholly  to 
the  carrying  ont  of  the  decree  directing  pai'tition,'-''''  while  that  authorized  in 
New  York  is  restricted  to  cases  where  defendant  is  in  default  or  is  an  infant.^" 

5.  Dismissal  Without  Trial.  Nothing  which  defendant  can  plead  in  his 
answer  entitles  him  to  a  dismissal  of  the  action  vi^ithout  a  trial,'''^  pi-ovided  the 
complaint  is  sufficient;  but  if  the  complaint  is  wholly  insuificient,  the  aciion  may 
be  dismissed  on  demurrer,  or  even  without  any  pleading  by  defendant."**  This 
course  will  rarely  be  pursued,  for  by  amendment  the  alleged  defect  may  be  sup- 
plied.'-'^ Hence  a  petition  will  not  be  dismissed  because  of  the  death  of  some  of 
the  parties.^  It  may,  however,  be  dismissed  as  to  some  of  the  parties  who  have 
ceased  to  be  interested,^  or  who  were  never  proper  parties,^  or  as  to  one  of  tlie 
tracts  described  in  the  petition  as  to  which  it  appears  that  plaintiff  and  defend- 
ants are  not  cotenants.^  Plaintiff  has  the  right,  as  in  other  actions,  to  voluntarily 
dismiss  his  suit  at  any  time  prior  to  the  submission  of  the  cause  for  decision but 
it  has  been  held  that  the  court  has  a  discretion  to  refuse  leave  to  dismiss  after  the 
evidence  has  been  taken,  although  defendant  has  not  filed  a  cross  bill.® 

6.  The  Findings.  The  findings  in  actions  or  other  proceedings  for  partition  need 
not  extend  beyond  the  ultimate  facts,  and  may  omit  all  probative  facts  involved 
in  the  finding  respecting  the  ultimate  facts.''  A  finding  that  two  of  the  parties 
have  an  equal  interest  in  the  property  is  not  an  adjudication  that  one  of  them  has 
not  mortgaged  his  interest.^  The  findings  must  dispose  of  all  the  issues,  and 
there  is  no  authority  to  enter  the  interlocutory  judgment  without  such  findings^ 


issues  relating  to  title  to  a  jury  if  requested. 
In  Virginia  a  statute  exists  dispensing  with 
a  jury  trial  in  partition,  and  its  constitu- 
tionality has  been  affirmed  on  the  ground 
that,  at  the  adoption  of  the  present  constitu- 
tional provision  affirming  the  right  to  trial  by 
jury,  this  mode  of  trial  was  not  required  in 
that  state  in  partition  proceedings.  Pillow 
V.  Southwest  Virginia  Imp.  Co.,  92  Va.  144, 
23  S.  E.  32,  53  Am.  St.  Rep.  804.  While  in 
Ohio  it  is  asserted,  although  by  a  dictum, 
that  in  no  case  is  a  party  entitled  to  a  jury 
trial  in  partition.  McRoberts  v.  Lockwood, 
49  Ohio  St.  374,  34  N.  E.  734. 

92.  Schimpf  v.  Ehodewald,  62  Nebr.  105, 
86  N.  W.  908 ;  Ledbetter  v.  Pinner,  120  N.  C. 
455,  27  S.  E.  123. 

93.  Eodgers  v.  Price,  105  Ga.  67,  31  S.  E. 
126;  Brown  v.  Mooney,  108  Ga.  331,  33  S.  E. 
942. 

94.  Caldwell  v.  Wright,  88  Mo.  App.  604; 
Levine  v.  Goldsmith,  71  N.  Y.  App.  Div.  204, 
75  N.  Y.  Suppl.  706  {reversing  34  Misc.  7, 
69  N.  Y.  Suppl.  446];  Nolan  v.  Skelly,  62 
How.  Pr.  (N.  Y.)  102. 

95.  Macmunn  v.  Haverkamp,  8  Pa.  Dist. 
680,  23  Pa.  Co.  Ct.  309;  Hasson  v.  Hasson, 
8  Pa.  Dist.  297 ;  Lyons  v.  Lyons,  7  Lack.  Leg. 
N.  (Pa.)  91.  But  see  Lancaster  v.  Flower,  9 
Pa.  Dist.  241,  23  Pa.  Co.  Ct.  613. 

96.  Irvine  v..  Goldsmith,  71  N.  Y.  App. 
Div.  204,  75  N.  Y.  Suppl.  706  [reversing  34 
Misc.  7,  69  N.  Y.  Suppl.  446]. 

97.  Bullock  V.  Knox,  96  Ala.  195,  11  So. 
339 ;  De  Uprey  v.  De  llprey,  27  Cal.  329,  87 
Am.  Doc.  81  ;  'Schissel  v.  Dickson,  129  Ind. 
139,  28  N.  E.  540;  Tobin  v.  Tobin,  45  Wis. 
298. 
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But  the  rule  is  said  to  be  otherwise  where 
defendant  makes  an  absolute  disclaimer  and 
is  not  shown  to  be  in  possession.  Urban  v. 
Hopkins,  17  Iowa  105.  See  also  Lyle  v. 
Smith,  13  How.  Pr.  (N.  Y.)  104. 

98.  Crippen  v.  White,  28  Colo.  298,  64 
Pae.  184. 

99.  Upham  v.  Bradley,  17  Me.  423. 

1.  Mitchell  V.  Starbuck,  10  Mass.  5; 
Thomas  v.  Smith,  2  Mass.  479. 

2.  MeClure  v.  MeClure,  1  Phila.  (Pa.)  117. 

3.  Stevens  v.  McCormick,  90  Va.  735,  19 
S.  E.  742. 

4.  Havens  v.  Seashore  Land  Co.,  57  N.  J. 
Eq.  142,  41  Atl.  755. 

5.  Ivory  v.  Delore,  26  Mo.  505 ;  Furman 
V.  Furman,  12  Hun  (N.  Y.)  441;  Rainey  v. 
H.  C.  Frick  Coke  Co.,  8  Pa.  Dist.  144,  21  Pa. 
Co.  Ct.  482. 

6.  Reilly  v.  Reilly,  (111.  1891)  26  N.  E. 
604. 

7.  Adams  v.  Hopkins,  144  Cal.  19,  77  Pac. 
712;  Mayer  v.  Mayer,  118  Cal.  510,  50  Pac. 
650;  Glos  V.  Carlin,  207  111.  192,  69  N.  E. 
928;  Miller  v.  McMannis,  104  111.  421;  Bayha 
V.  Kessler,  79  Mo.  555 ;  Ackermann  v.  Acker- 
mann,  22  Tex.  Civ.  App.  612,  55  S.  W. 
801. 

8.  Rentz  v.  Eckert,  74  Conn.  11,  49  Atl. 
203. 

9.  Tibbs  V.  Allen,  27  HI.  119;  Adams  v. 
Bristol,  108  N.  Y.  App.  Div.  303,  95  N.  Y. 
Suppl.  628:  Levine  v.  Goldsmith,  71  N.  Y. 
App.  Div.  204,  75  N.  Y.  Suppl.  706  [reversing 
34  Misc.  7,  69  N.  Y.  Suppl.  446]. 

Amending  special  verdicts  or  findings  in 
partition  sec  Barclay  v.  Kerr,  110  Pa.  St. 
130,  I  Atl.  220. 
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except  when  a  decree  jpro  confesso  is  properly  entered  in  the  action  or 
proceed  in 

M.  The  Interloeutopy  Judgment  op  Decree — l.  The  Purpose  and  Sub- 
stance OF.  At  common  law  the  first,  or  interlocutory,  judgment  in  partition 
determined  the  moieties  of  the  parties,  directed  that  partition  be  made  between 
them,  and  commanded  that  the  sheriff  go  upon  the  premises  and  make  such  par- 
tition in  the  presence  of  the  parties  "if  they  be  willing  to  be  present  after  benig 
first  forewarned  "  by  the  oath  of  good  and  lawful  men  of  the  county,  etc."  The 
interlocutory  decree  in  chancery  differed  from  the  like  judgment  at  law :  (1)  In 
appointing  commissioners  and  directing  tliem  to  make  the  partition  ;  (2)  in 
requiring  all  writings,  surveys,  .and  muniments  of  title  to  be  produced  before 
such  commissioners  ;  (3)  in  authorizing  them  to  examine  witnesses ;  (4)  in  direct- 
ing the  parties  to  execute  conveyances  to  each  other  respectively ;  and  (5)  fre- 
quently a  direction  in  reference  to  title  deeds,  and  another  as  to  costs. Under 
tiie  more  modern  practice  by  virtue  of  which  the  issues  in  partition  are  greatly 
varied  and  enlarged,  the  interlocutory  judgment  is  correspondingly  varied  and 
enlarged.  It  must  necessarily  determine  the  moieties  of  the  respective  parties,'^ 
and  all  other  questions  within  the  issues  and  relating  to  the  title  to  the  property,^* 
although  in  equity,  in  this  determination,  the  services  of  a  master  in  chancery 
may  be  employed.''^  As  to  lien-holders  not  made  parties  to  the  suit,  or  if  made 
parties,  not  served  with  process,  this  judgment  can  make  no  adjudication,'®  and 
they  must,  as  to  the  enforcement  of  their  lien,  pursue  the  property  set  off  to  the 
person  against  whom  the  lien  was  operative."  It  is  not  indispensable  to  declare 
that  the  parties  take  subject  to  a  mortgage  or  other  lien.-"^  The  modern  practice 
permits  lien-holders  who  have  been  made  parties  defendant  to  present  their  claims 
and  to  insist  upon  a  determination  by  the  interlocutory  judgment  of  the  existence, 
validity,  and  amount  of  their  liens.'^  Respecting  every  otiier  question  presented 
by  the  issues,  and  upon  which  any  of  the  parties  becomes  entitled  to  relief,  the 
interlocutory  judgment  must  contain  the  provision  and  direction  essential  to  the 
appropriate  relief,  such  as  directing  an  accounting  for  rents  and  profits,^**  deduct- 
ing lands  sold  for  taxes  from  the  shares  of  the  cotenants  guilty  of  delinquency  in 
payment,^'  directing  a  specific  performance,^^  canceling  a  conveyance,^  declaring 


10.  Interlocutory  decree  pro  confesso  in 

partition  proceedings  see  infra,  III,  M,  3. 

11.  Booth  Eeal  Actions  244,  245;  3  Chitty 
PI.  1392;  Freeman  Coten.  &  P.  §  516. 

12.  Daniel  Ch.  Pr.  (4th  ed.)  2254;  Free- 
man Coten.  &  P.  §  516;  Seaton  Forms  184. 

13.  Henricksen  v.  Hodgen,  67  111.  179; 
Ham  V.  Ham,  39  Me.  216;  Phelps  v.  Green,  3 
Johns.  Ch.  (N.  Y.)  303;  Ledbetter  v.  Gash, 
30  N.  C.  462. 

14.  Scott  V.  Bassett,  71  111.  App.  641; 
Lease  v.  Carr,  5  Blaekf.  (Ind.)  353;  Pitts- 
burgh Cent.  Bank  v.  Earley,  10  Pa.  Cas.  526, 
14  Atl.  427 ;  Rice's  Estate,  33  Pittsb.  Leg.  J. 
N.  S.  (Pa.)  412. 

15.  Phelps  V.  Green,  3  Johns.  Ch.  (N.  Y.) 
303;  Agar  v.  Fairfax,  17  Ves.  Jr.  533,  34 
Eng.  Reprint  206;  Calmady  v.  Calmady,  2 
Ves.  Jr.  568,  30  Eng.  Reprint  780. 

16.  Jackman  v.  Beck,  37  Ark.  125;  Loomis 
V.  Rilev,  24  111.  307;  Stephenson  v.  Cotter,  5 
N.  Y.  Suppl.  749. 

17.  Indiana. —  ^Milligan  r.  Poole,  35  Ind.  64. 
Maine. —  Randell  v.  Mallett,  14  Me.  51. 
Missouri. — Watson  v.  Priest,  9  Mo.  App.  263. 
Nebraska. —  Jolliflfe   i'.   Maxwell,   3  Nebr. 

(Unoflf.)  196,  91  N.  W.  573. 

Neiu  York. —  Evarts  v.  Woods,  6  N.  Y. 
Suppl.  200 ;  Harwood  v.  Kirby,  1  Paige  469 ; 


Jackson  v.  Pierce,  10  Johns.  414;  Westervelt 
V.  HaflF,  2  Sandf.  Cli.  98. 

Pennsylvania,. —  Wright  V.  Vickers,  81  Pa. 
St.  122  iaffirming  10  Phila.  381]  ;  Long's  Ap- 
peal, 77  Pa.  St.  151. 

Virginia. —  Wright  v.  Strother,  76  Va.  857. 

18.  Quick  V.  Brenner,  101  Ind.  230. 

As  to  other  cases  involving  the  subject  of 
liens  against  the  property  and  provisions  in 
interlocutory  decrees  therefor  see  Martin  v. 
Kennedy,  83  Kv.  335;  Raid  v.  Gardner,  65 
N.  Y.  578 ;  Win'field  v.  Stacom,  40  N.  Y.  App. 
Div.  95,  57  N.  Y.  Suppl.  563;  Kelly  v. 
Werner,  34  N.  Y.  App.  Div.  68,  53  N.  Y. 
Suppl.  1067;  Shouffler  v.  Coover,  1  Watts 
&  S.  (Pa.)  400;  Home's  Estate,  10  Pa.  Dist. 
226;  Green  v.  Arnold,  11  R.  I.  364,  23  Am. 
Rep.  466 ;  Good  v.  Coombs,  28  Tex.  34 ;  Moore 
V.  Moore,  (Tex.  Civ.  App.  1895)  31  S.  W.  532. 

19.  Winfield  v.  Stacom,  40  N.  Y.  App.  Div. 
95,  57  N.  Y.  Suppl.  563. 

20.  Hosford  v.  Merwin,  5  Barb.  (N.  Y.) 
51;  Brownson  v.  Gifford,  8  How.  Pr.  (N.  Y.) 
389. 

21.  Braker  v.  Devereaux,  8  Paige  (N.  Y.) 
513. 

22.  Gray  v.  King,  39  Tex.  616. 

23.  Bell  r.  Gittere,  9  N".  Y.  Suppl.  400 
[affirmed  in  134  M.  Y.  616,  32  N.  E.  649]. 
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a  deed  absolute  in  form  to  be  a  mortgage  and  tlie  amount  due  thereon,^  find- 
ing the  amount  of  taxcB  paid  by  one  of  the  parties  with  interest  and  fixing 
a  period  within  whieii  such  amount  must  be  repaid,^'  or  fixing  the  amount 
chargeable  against  one  of  the  cotenants  as  an  advancement,  and,  on  account 
tliereof,  making  the  proper  deduction  from  his  share/-^  As  all  questions  involv- 
ing the  title  of  the  parties  and  their  right  to  any  relief  within  the  issues 
are  necessarily  judicial  in  character,  and  must  be  determined  by  the  court, 
such  determination  must  ordinarily  be  made  by  the  court  and  incorj)orated  in 
the  interlocutory  decree  before  any  partition  is  made  or  directed.^'  This  judg- 
ment should  contain  a  description  of  the  property  to  be  partitioned,  either 
in  such  terms  as  to  render  unnecessary  a  resort  to  any  extrinsic  writings,  or 
by  reference  to  the  pleadings  in  the  cause,  or  to  otiier  writings  and  records,  or 
maps  and  plats,  so  tliat  there  can  be  no  doui)t  as  to  what  property  is  subject  to 
the  judgment  and  is,  by  the  commissioners  or  referees,  to  be  assigned  to  the  par- 
ties to  be  held  in  severalty.  The  rules  respecting  the  construction  of  descriptive 
words  is  doubtless  the  same  as  in  other  writings.^  In  two  states  the  power  of 
the  court  to  make  partition  directly  and  without  the  aid  of  commissioners  has 
been  affirmed,^^  and  in  another  that  the  court  may  direct  the  mode  of  partition.^ 
These  decisions  stand  alone.  The  general  rule  is  to  the  contrary.  Therefore  the 
interlocutory  decree  can  neither  partition  the  property,  nor  designate  the  manner 
in  whicli  partition  must  be  made,^^  further  than  to  declare  the  rule  of  law  neces- 
sarily implied,  whether  stated  in  the  decree  or  not,  that  each  party  must  be 
assigned  a  parcel  equivalent  in  value  to  his  interest  as  stated  in  the  judgment.^ 
Under  the  modern  practice,  issues  may  be  presented  beyond  those  relating  to  the 


24.  Litch  V.  Clinch,  136  111.  410,  26  N.  E. 
679  [affirming  35  111.  App.  654]. 

25.  Cramer  v.  Wilson,  202  111.  83,  66  N.  £. 
869. 

26.  Scott  V.  Harris,  127  Ind.  520,  27  N.  E. 
150. 

As  to  other  special  matters  see  Simmons 
V.  Jones,  118  N.  C.  472,  24  S.  E.  114;  Jarrell 
V.  Crow,  30  Tex.  Civ.  App.  629,  71  S.  W.  397. 

27.  California. —  Emeric  v.  Alvarado,  64 
Cal.  529,  2  Pac.  418. 

Florida.—  Street  v.  Benner,  20  Fla.  700. 

Illinois. —  Kilgour  v.  Crawford,  51  111.  249; 
Tibbs  V.  Allen,  27  111.  119;  Greenup  v. 
Sewell,  18  111.  53. 

Indiana. —  Milligan  v.  Poole,  35  Ind.  64 ; 
Aldridge  v.  Montgomery,  9  Ind.  302 ;  Shaw 
V.  Parker,  6  Blackf.  345. 

Louisiana. —  Harrell's  Succession,  12  La. 
Ann.  337. 

North  Carolina. —  Ledbetter  v.  Gash,  30 
N.  C.  462. 

Texas.— Askej  v.  Williams,  74  Tex.  294,  11 
S.  W.  1101,  5  L.  R.  A.  176;  Parker  v. 
Cockrell,  (Civ.  App.  1895)  31  S.  W.  221. 

Virginia. —  Stevens  V.  McCormick,  90  Va. 
735,  19  S.  E.  742. 

Wyominfj.—  Fie\d  v.  Leiter,  (1907)  '90  Pac. 
378,  92  Pac.  622. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  196 
et  scq. 

There  are  exceptional  circumstances  where 
pnrtition  may  properly  be  directed  reserving 
some  question  for  further  and  future  con- 
sidnration.  Regan  v.  McMahon,  41  Cal.  679; 
Lvoan  v.  Miller,  112  Mo.  548,  20  R.  W.  36, 
700. 

28.  Miller  v.  Indianapolis,  123  Tnd.  196, 
24  N.  E.  228;  Turner  v.  Dixon,  150  Mo.  416, 
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51  S.  W.  725;  Calloway  v.  Henderson,  130 
Mo.  77,  32  S.  W.  34;  Morrison  v.  Laughter, 
47  N.  C.  354. 

The  statutes  of  Texas  and  the  decisions 
construing  them  require  the  description  in 
the  decree  to  be  so  definite  as  to  enable  the 
commissioners  to  distinguish  the  land  to  be 
divided  from  other  real  estate.  Black  v. 
Black,  95  Tex.  627,  69  S.  W.  65  [reversing 
(Civ.  App.  1902)  67  S.  W.  928]. 

29.  Elk  Valley  Coal,  etc.,  Co.  v.  Douglass, 
(Tenn.  Ch.  App.  1898)  48  S.  W.  365;  Han- 
rick  V.  Hanrick,  98  Tex.  269,  83  S.  W.  181 
[affirming  (Civ.  App.  1904)  81  S.  W.  795]; 
Black  V.  Black,  95  Tex.  627,  69  S.  W.  65; 
Grassmeyer  v.  Beeson,  18  Tex.  753,  70  Am. 
Dec.  309. 

30.  Harrell  v.  Harrell,  12  La.  Ann.  549; 
Harrell's  Succession,  12  La.  Ann.  337 ;  Mc- 
Collum  V.  Palmer,  1  Rob.  (La.)  512. 

31.  Illinois. —  Coffin  v.  Argo,  134  111.  27C, 
24  N.  E.  1068;  Rohn  v.  Harris,  130  111.  525, 
22  K  E.  587 ;  Illinois  Land,  etc.,  Co.  v.  Bon- 
ner, 75  ni.  315. 

Mississippi. —  Lawson  v.  Bonner,  88  Miss. 
235,  40  So.  488,  117  Am.  St.  Rep.  758. 

Nevada. —  Dondero  v.  Van  Sickle,  1 1  Nev. 
389. 

Pennsylvania. —  Rice's  Estate,  33  Pittsb. 
Leg.  J.  N.  S.  412. 

Texas.— Keener  v.  Moss,  66  Tex.  181,  18 
S.  W.  447;  Freeman  v.  Preston,  (Civ.  App. 
1895)  29  S.  W.  495. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  196 
et  seq. 

32.  Shaw  V.  Parker,  6  Blackf.  (Ind.)  345. 
But  it  is  never  necessary  to  insert  in  a 

judgment  any  provision  of  statute,  for  with- 
out such  insertion  the  statute  is  binding  on 
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right  to  partition  and  to  the  moieties  of  the  several  parties,  and  where  such  issues 
are  proper  to  be  determined  and  they  are  determined  before,  or  contemporane- 
ously with,  the  entry  of  the  interlocutory  judgment,  the  determination  may  be  a 
part  thereof.  Thus,  an  issue  may  be  presented  as  to  whether  the  property  sliould 
be  partitioned  in  kind,  or  by  a  sale  thereof  and  a  division  of  the  proceeds,  and 
vrhere  the  propriety  of  the  latter  mode  is  conceded  by  all  parties,  or  found  by  the 
court  after  a  trial  of  the  issue,  the  sale  may  be  directed  by  the  interlocutory  judg- 
ment.^^  The  more  usual  course,  liowever,  is  to  await  the  determination  of  the 
commissioners  on  this  subject,  and  a  direction  to  them  to  make  partition  is  never 
regarded  as  an  adjudication  that  partition  is  to  be  made  in  kind  only.^*  One  ^\\o 
goes  into  possession  under  a  deed  made  by  a  life-tenant  cannot,  by  an  interlocu- 
tory judgment  in  a  suit  between  the  remainder-men  after  the  death  of  the  life- 
tenant,  be  required  to  surrender  possession.  The  court,  not  having  required  in 
advance  that  the  possession  should  be  surrendered,  must  await  the  commissioners' 
report,^^  although  the  interlocutory  decree  is  conclusive  of  the  matters  determined 
by  it,  if  not  appealed  from  nor  set  aside,  it  is  not  until  after  the  partition  has 
been  made  and  confirmed  that  title  vests  under  it.^^* 

2.  Necessity  For.  As  the  interlocutory  judgment,  and  it  only,  authorizes  the 
partition,  sucli  judgment  is  indispensable,  and  no  proceeding  toward  the  partition 
should  be  made  in  advance  of  such  judgment.^®  Still  it  is  not  indispensable 
that  the  judgment  contain  all  the  several  elements  hereinbefore  referred  to  as 
constituting  parts  thereof.  Probably  in  extreme  cases  it  need  only  appoint  the 
commissioners,^^  and  these  being  agreed  upon  by  the  parties,  it  has  been  held  that 
the  whole  purpose  of  the  judgment  was  accomplished,^^  if  no  issue  is  presented 
by  the  pleadings  and  remains  undetermined.  At  all  events,  a  judgment  or 
decree  making  partition  directly  and  without  the  aid  of  commissioners  is  not  for 
that  reason  void,  and  cannot  be  avoided  collaterally.^^ 

3.  At  What  Time  May  Be  Entered.  When  defendants  have  been  served  with 
process  and  their  time  to  plead  has  expired,  and  they  are  in  default  for  not 
appearing  or  answering,  interlocutory  judgment  may  be  entered  against  them.^ 
Prior  to  this  time  the  entry  of  the  judgment  is  unauthorized.*^  Where  the 
chancery  practice  still  prevails,  a  decree  pro  confesso  must  be  entered.""^  To 
authorize  any  species  of  judgment  by  default,  a  return  or  other  proof  of  the 
service  of  process  must  have  been  made.^^  A  judgment  by  default  is  never 
proper  when  a  plea  has  been  filed  on  behalf  of  the  person  against  whom  the 
judgment  is  entered  and  remains  undisposed  of,**  unless,  as  in  the  case  of  a  cross 


the  commissioners,  and  must  be  pursued  by 
them.  Ellis  v.  Hicks,  9  Ohio  Dec.  (Reprint) 
240,  11  Cine.  L.  Bui.  263;  Trammell  v.  Tram- 
mell,  57  S.  C.  89,  35  S.  E.  533;  Barnes  v. 
Eodgers,  54  S.  C.  115,  31  S.  E.  885.  An  in- 
sertion in  the  judgment  of  directions  of  the 
statute  thsrefore  cannot  be  regarded  as  a 
modification  of  such  judgment  (Houston  v. 
Blythe,  71  Tex.  719,  10  S.  W.  520),  nor  as  a 
ground  for  setting  it  aside  (Yates  v.  Gridley, 
16  S.  C.  496). 

33.  Irvin  v.  Divine,  7  T.  B.  Mon.  (Ky.) 
246 ;  Earle  v.  Turton,  26  Md.  23 ;  McCrady  v. 
Jones,  36  S.  C.  136,  15  S.  E.  430;  Connell  v. 
Wilhelm,  36  W.  Va.  598,  15  S.  E.  245. 

34.  Roach  v.  Baker,  130  Ind.  362,  30  N.  E. 
310;  Brown  v.  Cooper,  98  Iowa  444,  67  N.  W. 
378,  60  Am.  St.  Rep.  190,  33  L.  R.  A.  61. 

35.  Chicago,  etc.,  R.  Co.  v.  Vaughn,  206 
111.  234,  69  N.  E.  113. 

35a.  Haden  v.  Sims,  127  Ga.  717,  56  S.  E. 
989. 

36.  See  infra.  III,  N,  2;  Rainey  v.  H.  C. 


Frick  Coke  Co.,  8  Pa.  Dist.  144,  21  Pa.  Co.  Ct. 
482 ;  Croston  v.  Male,  56  W.  Va.  205,  49  S.  E. 
136,  107  Am.  St.  Rep.  918;  Code  v.  Sewell,  15 
Sim.  284,  38  Eng.  Ch.  284,  60  Eng.  Reprint 
627. 

37.  Sewall  v.  Ridlon,  5  Me.  458;  Akers  v. 
Hobbs,  105  Mo.  127,  16  S.  W.  682. 

38.  Symonds  v.  Kimball,  3  Mass.  299.  But 
a  court  cannot  rightfully  make  a  partition 
without  the  aid  of  commissioners.  Eakins  v. 
Eakins,  112  Ky.  347,  65  S.  W.  811,  23  Ky. 
L.  Rep.  1637. 

39.  Jack  V.  Cassin,  9  Tex.  Civ.  App.  228, 
28  S.  W.  832. 

40.  Neilson  v.  Cox,  1  Cai.  (N.  Y.)  121. 

41.  Ropes  V.  MeCabe,  40  Ma.  388,  25  So. 
273;  Benner     Street,  32  Fla.  274,  13  So.  407. 

42.  Ropes  V.  McCabe,  40  Fla.  388,  25  So. 
273;  Benner  v.  Street,  32  Fla.  274,  13  So. 
407. 

43.  Cost  V.  Rose,  17  111.  276;  Anderson  v. 
Anderson,  23  Mo.  379. 

44.  Davis  v.  Brady,  Morr.  (Iowa)  101. 
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bill  to  recover  for  improvements,  it  concedes  the  riglit  to  partition  and  the  claim 
attempted  to  he  aKserted  hy  it  iriay  he  detenriiiicd  and  proper  relief  (granted  at  a 
snhsequeiit  stage  of  the  ])roceedirig'8.'*''  Flaintiff  irt  not  entitled  to  judgment  until 
after  he  has  offered  evidence  estahlishing  his  right  to  partition,  and  although 
there  is  a  decree  irro  confenso  against  some  of  the  defendants  or  their  default 
has  heen  otherwise  regularly  entered,  yet  }>laintiiFs  eom[)laint  will  he  dismissed 
if  there  is  no  evidence  upon  which  a  decree  in  his  favor  can  he  jjredicated.'*'  Of 
course  the  entry  of  an  interlocutory  decree,  as  it  dii'ccts  a  partition,  camiot  prop- 
erly be  made  in  any  case  where  the  facts  as  disclosed  do  not  entitle  any  Jjai'ty  to 
partition.  The  decree  proper  in  such  case  is  one  of  dismissal  and  is  hence  not  an 
interlocutory  but  a  final  decree.''^ 

4.  Must  Conform  to  the  Pleadings  and  the  Findings  or  Verdict.  The  judgment 
must  conform  to  the  pleadings  and  not  extend  beyond  them.  It  must  not  extend 
to  property  not  designated  in  them,*^  nor  grant  relief  not  warranted  by  tiiem.^* 
If  the  answer  admits  certain  allegations  of  the  complaint  they  must  he  taken  as 
true,  and  the  court  is  not  warranted  in  granting  or  refusing  relief  inconsistent 
with  such  admissions.^"  The  same  rule  applies  to  allegations  in  an  answer  or 
cross  complaint.''^  If  there  has  been  a  trial  and  a  verdict  or  finding  has  resulted, 
the  judgment  must  conform  thereto.^'^ 

6.  Construing.  A  judgment  in  partition  should  be  read  and  construed  as  a 
whole  and  in  connection  with  the  allegations  of  the  pleadings,  and  errors  and  con- 
tradictions thereby  reconciled.^^  If  the  aggregate  length  of  the  several  allotments 
as  stated  in  the  decree  exceeds  the  actual  length  of  the  tract  partitioned,  ^ro  ro^a 
deductions  must  be  made  from  the  several  allotments.^  A  decree  setting  apart 
a  strip  of  land  as  a  passageway  to  be  held  in  common  and  undivided  "  by  the 
parties,  abutters  thereon,  their  heirs  and  assigns,"  gives  the  fee  in  the  soil  or  the 
strip  opposite  each  allotment  to  the  owner  of  the  lot.^^  An  allotment  giving  the 
parties  the  right  to  maintain  branch  railroads  for  a  certain  coal  road  will  be  con- 
strued to  be  merely  for  the  purposes  of  removing  coal  and  not  as  appurtenant  to 
the  land  in  general,  and,  if  the  coal  becomes  exhausted,  the  right  to  construct  or 
maintain  the  railroad  terminates.^^ 

6.  Amending.  Because  the  judgment  is  interlocutory,  it  must,  in  the  absence 
of  any  statute  expressly  or  impliedly  changing  the  rule,  be  regarded  "  as  in  the 
breast  of  the  judge"  until  final  judgment  is  entered,  and  therefore  subject  to 
amendment.^''  In  many  of  the  states  the  first  judgment  in  partition  has  been 
made  so  far  final  as  to  authorize  an  appeal  without  waiting  for  the  final  judg- 
ment.^^    The  question  then  arising  is,  does  this  make  the  judgment  final  so  as  to 


45.  Howey  v.  Goings,  13  111.  95,  54  Am. 
Dec.  427. 

46.  Baker  v.  Baker,  159  111.  394,  42  N.  E. 
867. 

47.  Tomkins  v.  Miller,  (N.  J.  Ch.  1893) 
27  Atl.  484;  Lindsay  v.  Jaffray,  55  Tex. 
626. 

48.  Corwithe  v.  Griffing,  21  Barb.  (N.  Y.)  9. 

49.  McDougal  v.  Bradford,  80  Tex.  558,  16 
S.  W.  619. 

50.  Reinhart  v.  Lugo,  75  Cal.  639,  18  Pac. 
112;  Prichard  v.  Littlsjohn,  128  111.  123,  21 
K  E.  10;  Roberts  V.  Coleman,  37  W.  Va. 
143,  16  S.  E.  482.. 

51.  Harness       Harness,  63  Ind.  1. 

And  if  a  cross  bill  is  filed,  and  the  court 
renders  judgment  in  disregard  of  sueli  bill 
and  williout  making  any  finding  or  reference 
to  tlie  allegations  therein,  the  judgment  must 
bo  reversed.  Motheny  v.  Bohn,  74  111.  App. 
377. 

52.  Allen  v.  Iliill,  50  Me.  253. 

53.  Cage  r.  Goudy,  141  111.  215,  30  N.  E. 
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320,  (1892)  29  N.  E.  896;  Covas  v.  Bertoulin, 
44  La.  Ann.  683,  11  So.  143. 

54.  McAlpine  v.  Reicheneker,  27  Kan. 
257. 

55.  Clark  v.  Parker,  106  Mass.  554. 

56.  Republic  Iron-Works  v.  Burgwin,  13& 
Pa.  St.  439,  21  Atl.  386. 

For  other  cases  construing  judgments  in 
partition  see  Moy  v.  Moy,  89  Iowa  511,  56 
N.  W.  668 ;  Kille  v.  Ege,  79  Pa.  St.  15 ;  Wil- 
liams V.  Mallory,  33  S.  C.  601,  11  S.  E.  1068; 
Lee  r.  Henderson,  75  Tex.  190,  12  S.  W. 
981;  High  v.  Tarver,  (Tex.  Civ.  App.  1894) 
25  S.  W.  1098. 

57.  Randies  v.  Randies,  63  Ind.  93;  Aull 
V.  Day,  133  Mo.  337,  34  S.  W.  578;  Warren 
V.  Williams,  25  Mo.  App.  22 ;  Mingav  v. 
Lackey,  142  N.  Y.  449,  37  N.  E.  471  [afflrm- 
inq  74  Hun  89,  26  N.  Y.  Suppl.  101]; 
Schweitzer's  Estate,  4  Lane.  L.  Rev.  (Pa.) 
360;  Zittle's  Estate,  4  Lane.  L.  Rev.  (Pa.) 
163. 

5C.  Cal.  Code  Civ.  Proc.  §  939,  subd.  3; 
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restrict  the  power  of  amendment.  The  only  decision  we  have  discovered,  bear- 
ing on  the  subject  maintains  that,  until  an  appeal  is  taken,  the  judgment  remains 
within  the  control  of  the  trial  court  and  may  be  amended  or  modified,  although 
after  the  close  of  the  term  at  which  it  was  entered.^^  We  doubt  this  decision, 
and  believe  that  in  partition  where  the  parties  have  a  right  of  appeal  from  an 
interlocutory  judgment,  such  judgment  cannot  be  purged  of  any  error,  except  by 
appeal  or  motion  for  a  new  trial,*'"  unless  the  amendment  would  be  permissible 
for  like  cause  if  applied  to  a  final  judgment  in  other  cases. 

7.  Vacating.  The  principles  applicable  to  the  amendment  of  an  interlocutory 
judgment  in  partition  must,  we  think,  be  equally  applicable  to  motions  or  pro- 
ceedings to  set  it  aside,"  but  it  should  not  be  set  aside  because  of  a  mistake  or 
error  which  might  be  cured  by  a  motion  to  amend.''^ 

8.  Conclusiveness  of.  Subject  to  the  power  to  amend  or  vacate  hereinbefore 
referred  to,  an  interlocutory  judgment  in  partition  must  be  regarded  as  an  adju- 
dication fixing  the  rights  of  tlie  parties,  and  until  vacated  or  amended,  as  conclu- 
sive upon  them  as  to  every  matter  adjudicated  therein,  and  the  court  should  not 
take  any  action  or  make  any  inquiry  at  variance  therewitli.^^  The  judgment  con- 
cludes the  rights  of  all  the  parties  before  the  court,  although  the  judge  in  direct- 
ing its  entry  declares  that  tlie  rights  of  a  party  claiming  an  exclusive  title  shall 
not  be  affected."*  But  persons  not  made  parties,  or  not  served  with  process,  are 
not  bound.^^  So,  it  is  said,  that  where  two  or  more  parties  are  in  default  and  a 
judgment  is  entered  in  favor  of  each  according  as  his  interests  are  alleged  in  the 
complaint,  such  judgment  is  not  conclusive  as  between  them  respecting  their 
titles.''^ 

N.  The  Commissioners  or  Referees  —  l.  Their  Appointment.  The  persons 
authorized  by  the  court  to  make  the  partition  are  sometimes  called  referees, 
sometimes  commissioners,  and  yet  more  rarely  partitioTiers.  In  speaking  of  them 
hereinafter  we  shall  employ  the  term  "  commissioners."  They  must  be  appointed 
by  the  court."^  The  parties  to  the  suit  have  no  right  to  designate  the  commis- 
sioners nor  to  insist  that  the  partition  be  made  by  persons  chosen  by  such  parties, 


Eandles  v.  Randies,  63  Ind.  93 ;  Shepherd  v. 
Eice,  38  Mich.  556;  Aull  v.  Day,  133  Mo. 
337.  34  S.  W.  578. 

59.  Aull  V.  Day,  133  Mo.  337,  34  S.  W. 
578. 

60.  Regan  v.  McMahon,  43  Cal.  625; 
Eandles  v.  Eandles,  67  Ind.  434;  Shepherd  v. 
Eice,  38  Mich.  556. 

61.  King  V.  King,  15  111.  187;  Counce  v. 
Studley,  75  Me.  47;  Sweatman  v.  Dean,  86 
Miss.  641,  38  So.  231;  Prior  v.  Hall,  13  N.  Y. 
Civ.  Proc.  83. 

62.  Schweitzer's  Estate,  4  Lane.  L.  Eev. 
(Pa.)  369. 

63.  Florida.— l^Bil  v.  West,  21  Fla.  508. 
Indiana. —  Irvin  v.  Buckles,  148  Ind.  389, 

47  N.  E.  822. 

Iowa. —  Janes  v.  Brown,  48  Iowa  568. 

Louisiana. —  Traverso  v.  Row,  11  La.  494. 

Maine.— Allen  v.  Hall,  50  Me.  253;  Ham 
V.  Ham,  39  Me.  216;  Partridge  v.  Luce,  36 
Me.  16. 

Maryland. —  Slingluff  v.  Stanley,  66  Md. 
220,  7  Atl.  261;  Pfeltz  v.  Pfeltz,  1  Md.  Ch. 
455. 

Massachusetts. —  Mt.  Hope  Iron  Co.  v. 
Dearden,  140  Mass.  430,  4  N.  E.  803;  Burg- 
hardt  v.  Van  Deusen,  4  Allen  374;  Brown  v. 
Bulkley,  11  Cush.  168. 

Mississippi. —  Foster  v.  Jones,  (1894)  17 
So.  893. 

Missouri. —  Hinds  v.  Stevens,  45  Mo.  209. 


New  York. —  Rockwell  v.  Decker,  5  N.  Y. 
Civ.  Proc.  62. 

North  Carolina. —  Grimes  i:  Taft,  98  N.  C. 
193,  3  S.  E.  674. 

Pennsylvania. — Clemen's  Appeal,  8  Pa.  Cas. 
321,  11  Atl.  559. 

Tennessee. —  Johnson  v.  Murray,  12  Lea 
109. 

Texas. —  Petrucio  v.  Seardon,  76  Tex.  639, 
13  S.  W.  560. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  196 
et  seq. 

Contra. —  Bybee  v.  Summers,  4  Greg.  354. 

64.  Gates  v.  Irick,  2  Eich.  (S.  C.)  593. 
But  a  direction  that  a  reference  be  had  to 
state  the  accounts  of  defendant  for  rents  and 
profits  and  for  improvements,  and  the  mas- 
ter's report,  are  not  such  an  adjudication  as 
to  preclude  the  court  from  subsequently  deal- 
ing with  the  same  question.  Johnson  V. 
Pelot,  24  S.  C.  255,  58  Am.  Rep.  253. 

65.  Sutton  V.  Read,  176  111.  69,  51  N.  E. 
801 ;  Furenes  v.  Severtson,  102  Iowa  322,  71 
K  W.  196;  Judkins  v.  Judkins,  109  Mass. 
181;  Munroe  v.  Luke,  19  Pick.  (Mass.)  39. 

66.  Finley  v.  Cathcart,  149  Ind.  470,  48 
N.  E.  586,  63  Am.  St.  Rep.  292. 

67.  See  supra,  III,  M,  1 ;  Medford  v.  Har- 
rell,  10  N.  C.  41. 

In  chancery  proceedings  in  Illinois  for  par- 
tition, the  court  may  follow  the  method  in 
appointing  commissioners  set  out  on  the  pub- 
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altliongli  all  concur/''*  Im  soino  of  tlic  BUitcK,  liowovcr,  by  fitatute,  plaintiff  and 
dofeiKhmt  res|)ecti vcly  ai'c  authorized  to  nominate  an  equal  number  of  commiij- 
sionerH,  and  the  court  must  dewignate  the  remainder,""  the  result  naturally  being 
that  where  the  appointees  of  the  parties  disagree,  the  vote  of  the  appointee  of  tlie 
court  n)UHt  determine  all  disputed  questions.  In  P^ngland,  it  is  said,  tijat  the 
usual  course,  where  the  parties  do  not  agi'oe,  is  for  each  side  to  name  a  certain 
luimber,  generally  two,  and  for  a  portion  of  them  to  be  struck  out  by  the  opjjosite 
side,  and,  if  necessary  to  secure  an  uneven  iiuird^er,  for  one  commissioner  to  be 
appointed  by  the  court.™  Any  irregularity  in  the  appointmerjt  of  a  commissioner 
to  which  no  objection  is  made  is  waived.''^ 

2.  The  Necessity  For  Their  Appointment.  At  the  common  law,  as  we  have 
already  shown,  the  duty  of  making  the  partition  was  by  the  interlocutory  judg- 
ment committed  to  the  sheriff,  but  in  chancery  it  was  delegated  to  commissionei's.'^^ 
Under  the  equity  practice,  the  duties  oi'dinarily  performed  by  commissioners  ai"e 
sometimes  assigned  to  masters  in  chancery,"  and  by  statutes  in  some  of  the  states 
are  occasionally  imposed  on  other  officers,  as,  for  instance,  notaries  public  and 
clerks  of  coui't.  The  name  given  to  the  officer  is  not  material,  but  whether  at  the 
common  law  or  in  chancery,  or  under  modern  statutes,  the  general  rule  seems  to 
be  established  that  partition  shall  not  be  directly  made  by  the  court,  but,  in  the 
first  instance,  must  be  made  or  recommended  by  commissioners  or  other  persons 
having  analogous  powers,  and  the  function  of  tiie  conrt  is  restricted  to  confirming 
or  refusing  to  confirm  the  partition  as  made  or  recommended.^*  Although  the 
appointment  of  conmiissioners  is  usually  part  of,  or  contemporaneous  with,  the 
interlocutory  judgment,  yet  it  may  be  delayed  when  so  delaying  will  aid  the  par- 
tition. Thus,  if  the  property  to  be  divided  is  part  of  the  estate  of  a  deceased' 
person,  the  appointment  of  commissioners  may  be  suspended  until  the  writ  of 
dower  is  terminated,  in  order  that  the  partition,  when  made,  may  not  be  subject 
to  disturbance  by  a  subsequent  assignment  of  dower.''^ 


lie  statute.  Schulz  v  Haase,  129  111.  App. 
193  lafftrmed  in  227  111.  156,  81  N.  E.  50]. 

68.  Bellas  v.  Dewart,  17  Pa.  St.  85. 

69.  Charleston,  etc.,  R.  Co.  v.  Leech,  35 
S.  C.  146,  14  S.  E.  730. 

70.  Howard  v.  Barnwell,  2  New  Rep.  414. 

71.  Wilkinson  v.  Stuart,  74  Ala.  198. 
But  an  objection  made  in  due  time  cannot 

be  deemed  waived  or  overruled  because  the 
court  postpones  its  consideration  until  after 
the  commissioners'  report.  Hood  V.  Mont- 
gomery, 73  N.  H.  405,  62  Atl.  651. 

72.  See  supra.  III,  M,  1 ;  Bowles  v.  Rump, 
9  Wkly.  Rep.  370.  In  Clarke  v.  Clayton,  2 
Giffard  333,  6  Jur.  N.  S.  1238,  3  L.  T.  Rep. 
N.  S.  176,  66  Eng.  Reprint  139,  it  is  said 
that  the  court  will  not,  in  general,  direct 
a  commission,  but  will  declare  that  the  es- 
tate ought  to  be  divided,  with  liberty  to  the 
parties  to  bring  before  the  judge  at  chambers 
proposals  for  a  partition. 

73.  Ellis  V.  Ellis,  8  Pa.  Dist.  722,  22  Pa. 
Co.  Ct.  476;  Hasson  v.  Hasson,  8  Pa.  Dist. 
297;  Lyons     Lyons,  7  Lack.  Leg.  N.  (Pa.)  91. 

74.  See  supra,  III,  M,  1 ;  and  the  following 
cases : 

lUinnit.— Comn  v.  Argo,  134  111.  276,  24 
N.  E.  1068;  Rohn  v.  Harris,  130  111.  525,  22 
N.  E.  587. 

lov-a. —  Doan  v.  Motcalf,  46  Iowa  120. 

Kentucky. —  Eakina  v.  Eakins,  112  Ky. 
347,  65  S'.  W.  811,  23  Ky.  L.  Rep.  1637; 
Gnrth  v.  Thompson,  110  Ky.  984,  63  S.  W. 
40,  23  Ky.  L.  Rep.  403. 
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Missouri. —  George  v.  Murphy,  1  Mo.  777 ; 
Murphy  v.  Murphy,  1  Mo.  741. 

Nevada. —  Dondero  v.  Van  Sickle,  11  Nev. 
389. 

North  Carolinu. —  Harvey  v.  Harvey,  72 
N.  C.  570. 

Texas.— B.eed  v.  Howard,  71  Tex.  204,  9 
S.  W.  109. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  353 
et  seq. 

But  this  rule  docs  not  prevent  the  court 
from  giving  proper  directions  to  the  commis- 
sioners respecting  the  discharge  of  their 
duties  and  the  matters  proper  to  be  con- 
sidered by  them ;  but  such  directions  will  not 
be  given  at  the  instance  of  a  stranger  to  the 
cotenancy,  nor  for  the  purpose  of  aiding 
dealings  between  a  stranger  and  a  cotenant. 
Dillin  V.  Coppin,  6  Beav.  217  note,  3  L.  J. 
Ch.  201,  49  Eng.  Reprint  809;  Wright  v. 
Vernon,  1  Dr.  &  Sm.  231,  62  Eng.  Reprint  367. 

In  England  the  courts  of  chancery  some- 
times make  partition  dii"ectly  and  without 
the  aid  of  commissioners,  as  Avhere  all  the 
parties  competent  to  act  consent  thereto  and 
where,  one  of  the  parties  being  an  infant, 
the  affidavit  of  surveyors  or  other  evidence 
shows  that  the  proposed  partition  is  just  and 
not  prejudicial  to  the  infant.  Stanley  v. 
Wriglev,  3  Eq.  Rep.  448,  1  Jur.  N.  S.  '695, 
24  L.  j.  Ch.  176,  3  Smale  &  G.  18,  3  Wkly. 
Rep.  202,  65  Eng.  Reprint  544;  Bull  V.  Bull, 
IS  L.  T.  Rep.  N.  S.  870. 

75.  Ho-xsio  V.  Ellis,  4  R.  I.  123. 
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3.  The  Appointment  of  New  Commissioners.  The  appointment  of  the  commis- 
sioners is  but  a  part  of  an  interlocutory  judgment  or  order,  not  binding  on  any 
one  as  an  adjudication,  nor  giving  any  right  to  any  of  the  parties  to  insist  that 
the  partition  shall  be  made  only  by  the  persons  so  appointed,  nor  depriving  the 
court  of  the  power  to  revoke  the  appointment.''^  If  a  person  named  as  commis- 
sioner dies  or  refuses  to  act,  or  iiis  appointment  is  revoked,  or  any  other  cause 
arises  which,  in  the  opinion  of  the  court,  makes  such  action  proper,  it  may  appoint 
a  new  commissioner."  8o,  if  there  are  an  even  number  of  commissioners,  one 
half  of  which  make  a  report  and  tiie  other  lialf  a  different  and  inconsistent  report, 
tlie  court,  instead  of  acting  on  either  report,  may  appoint  a  new  commission.''^ 

4.  The  Qualificatjions  For  Appointment.  The  statutes  of  some  of  the  states  con- 
tain a  provision  whose  object  is  tlie  disqualification  from  appointment  as  commis- 
sioner of  any  person  who  has  any  bias  or  prejudice  for  or  against  any  of  the  parties, 
or  any  interest  which  might  improperly  affect  his  action.'''^  Probably  this  disquali- 
fication is  implied  where  not  expressed.  If  an  objection  to  the  appointment  of  a 
person  exists,  it  should  be  interposed  before  the  appointment  is  made,  if  notice 
of  the  intention  to  make  it  is  given;  but  it  is  said  that  a  mere  objection  is  not  suf- 
ficient, but  such  objection  must  be  judicially  considered  and  determined,  and  that 
a  refusal  to  appoint  a  designated  person,  or  a  setting  aside  his  appointment  already 
made,  is  not  warranted  merely  because  of  the  objection,  there  being  nothing  to 
show  whether  the  objection  was  well  founded  or  that  the  court  considei-ed  that 
question.^"  The  fact  that  a  person  has  examined  the  land  for  the  purpose  of  quali- 
fying him  as  a  witness  does  not  make  him  incompetent  to  subsequently  act  as 
commissioner,^^  nor  does  his  previously  acting  as  an  appraiser  of  the  same 
pro])erty.^^ 

6.  The  Writ  or  Commission.  Independently  of  any  statute,  the  persons 
appointed  to  make  partition  do  not  proceed  until  the  issuing  to  them  of  some 
writ  or  other  equivalent  authorization.  At  law,  it  was  the  writ  partitione 
facienda  issued  to  the  sheriff. In  chancery,  it  was  a  commission  stating  the 
names  and  respective  interests  of  the  persons  entitled  to  allotments,  authorizing 
the  summoning  and  examining  of  witnesses  on  oath,  and  commanding  a  certificate 
or  return  of  the  proceedings  by  and  before  the  commissioners,  together  Avitli  the 
interrogatories  and  exannnations,  "  and  also  this  writ  closed  up  under  the  seals  of 
you,  any  three  or  two  of  you."^*  In  some  of  the  states  commissions  must  still 
issue  containing  directions  provided  by  statute  and  referring  to  the  manner  of 
performing  their  duties,^^  and,  when  the  lands  to  be  divided  are  situated  in 
several  districts,  separate  writs  pi'operly  issue  to  each  district.^^ 


76.  Hood  V.  Montgomery,  73  K  H.  405,  62 
Atl.  651.  But  see  Oram  v.  Young,  18  N.  J. 
L.  54.  Contra,  Jordan  v.  McNulty,  14  Colo. 
280,  23  Pac.  460,  holding  that  it  may  also 
be  made  as  an  objection  to  confirming  the 
report. 

77.  Sehulz  v.  Haase,  129  111.  App.  193  laf- 
firmed  in  227  III.  156,  81  N.  E.  50]  ;  Cog- 
geshall  V.  State,  112  Ind.  561,  14  N.  E. 
555 ;  Parsons  v.  Copeland,  38  Me.  537 ;  Picker- 
ing V.  Pickering,  20  N.  H.  541 ;  Oram  v. 
Young,  18  N.  J.  L.  54. 

Removal  of  commissioners  for  cause  see 
Donaldson  v.  Duncan,  199  111.  167,  65  N.  E. 
146. 

78.  Corbet  v.  Davenant,  2  Bro.  Ch.  252,  29 
Eng.  Reprint  140;  Watson  v.  iSTorthumber- 
land,  11  Ves.  Jr.  153,  32  Eng.  Reprint 
1046. 

79.  Jordan  v.  McNulty,  14  Colo.  280,  23 
Pac.  460. 

In  Maine  they  need  not  be  inhabitants  of 


the  county  in  which  lands  lie.  Sewall  v. 
Ridlon,  5  Me.  458. 

In  New  York  they  must  be  "  reputable  and 
disinterested  freeholders."  Code  Civ.  Proc. 
§  1549. 

In  Colorado  "  not  connected  with  any  of 
the  parties  either  by  consanguinity  or  affin- 
ity and  entirely  disinterested."  Jordan  v. 
McNulty,  14  Coio.  280,  23  Pac.  460. 

80.  dram  v.  Young,  18  N.  J.  L.  54.  Con- 
tra, Jordan  v.  McNulty,  14  Colo.  280,  23 
Pac.  460,  holding  that  it  may  also  be  made 
as  an  objection  to  confirming  the  report. 

81.  Garth  v.  Thompson,  72  S.  W.  782,  24 
Ky.  L.  Rep.  1961. 

82.  Jones  v.  Crocker,  4  La.  Ann.  8. 

83.  Freeman  Coten.  &  P.  §  520. 

84.  Freeman  Coten.  &  P.  §  521;  Cecil  v. 
Dorsey,  1  Md.  Ch.  223. 

85.  Stallings  v.  Stallings,  22  Md.  41; 
Barnes      Rogers,  54  S.  C.  115,  31  S.  E.  885. 

86.  Daniels  v.  Moses,  12  S.  C.  130. 
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6.  The  Oath  of  Office.    The  coininissioiiers  are  usually  required,  before 

entering  upon  tlie  diticharge  of  tlieir  duties,  to  take  tlieir  oatli  of  oUice;"  and 
where  the  statute  prescribes  tlie  form  of  tiie  oath,  it  must  be  Buhstantially  corn- 
plied  witii,^^  and  tlie  record  must  show  such  compliance.*®  But  the  fact  that  the 
commissioners,  or  some  of  them,  enter  upon  the  ])ei'formance  of  their  duties 
before  taking  their  oath,  does  not  disqualify  them  fi'om  suljsequentlj  taking  it 
and  further  performing  their  duties  and  reaching  a  final  conclusion,'^^  and  it  is 
probably  sufficient  that  the  oath  is  taken  at  any  time  before  making  their  final 
report.'*'  The  failure  of  the  commissioners  to  take  ihi.-ir  ofiicial  oath  would  seem 
to  require  the  setting  aside,  or  the  refusal  to  confirm,  their  report.^  A  misappre- 
hension respecting  the  ofHcer  before  whom  the  oath  should  be  taken  does  not 
seem  to  be  material,  provided  he  was  in  law  authorized  to  administer  oaths.''^ 
The  fact  that  the  oath  and  the  report  of  the  commissioners  bear  date  prior  to 
that  of  the  decree  appointing  them,  although  their  action  is  confirmed  by  the 
court,  requires  the  reversal  of  its  judgment.^* 

7.  Number  of,  and  the  Number  Who  Must  Act.  The  number  of  the  commis- 
sioners is  regulated  \)^  statute  in  the  several  states,  and  is  generally  three,'^''  but 
sometimes  five."''  The  court  is  by  some  statutes  authorized  to  appoint  a  less  num- 
ber or  even  a  single  commissioner.  If  so,  the  guardian  of  a  minor  may  consent 
to  the  appointment  of  the  lesser  number.®''  In  general,  although  all  need  not 
concur  in  the  final  result,®^  yet  all  must  join  in  the  deliberation  and  a  report 
which  shows  that  less  than  the  whole  number  joined  in  the  deliberation,  or  that 
it  was  shared  with  a  stranger  not  authorized  to  act  as  one  of  the  commissioners, 
should  be  set  aside.-'  But  the  proceedings  are  not  invalidated  if  one  of  them 
is  not  present  at  a  view  of  the  property  or  at  some  conference  relating  thereto, 
there  being  no  improper  motive,  and  all  being  present  at  the  conference  when  the 
report  was  agreed  upon.^ 

8.  Their  Powers  and  Their  Termination.    The  commissioners  have  power  to 


In  New  Jersey  commissioners  under  the 
act  of  Nov.  11,  1789,  could  not  be  author- 
ized in  the  same  commission  to  subdivide  a 
part  of  the  land  among  the  heirs  of  the 
original  tenants  in  common.  Oram  v.  Young, 
18  N.  J.  L.  54. 

87.  Williamson  v.  Swindle,  McMull.  Eq. 
(S.  C.)  G7. 

88.  Tibbs  V.  Allen,  27  111.  119. 

89.  Smith  v.  Moore,  6  Dana  (Ky.)  417; 
Williamson  v.  Swindle,  McMull.  Eq.  (S.  C.) 
67.  Contra,  Wilcox  v.  Cannon,  1  Coldw. 
(Tenn.)  369. 

But  parol  evidence  in  the  record  on  appeal 
may  be  suilicient  to  show  that  the  directors 
were  sworn.  Stith  v.  Carter,  60  S.  W.  725, 
22  Ky.'L.  Rep.  1488. 

90.  McClanahan  v.  MeClanahan,  14  S.  W. 
496,  12  Kv.  L.  Eep.  440. 

91.  Jordan  v.  McNuIty,  14  Colo.  280,  23 
Pac.  460. 

92.  Massey  v.  Massey,  4  Harr.  &  J.  (Md.) 
141;  Ela  V.  McConihe,  35  N.  H.  279.  Con- 
tra, Wilcox  V.  Cannon,  1  Coldw.  (Tenn.) 
369;  Bledsoe  v.  Wiley,  7  Humphr.  (Tenn.) 
507. 

93.  Claude  v.  Handy,  83  Md.  225,  34  Atl. 
532;  McMuIlin  v.  Doughty,  63  N.  J.  Eq. 
800,  52  Atl.  1132. 

94.  Sullivan  v.  Sullivan,  42  III.  315. 

95.  Railcy  v.  Railsy,  5  B.  Mon.  (Ky.) 
110;  Yiiiva'r.  Oridloy,'l6  S.  C.  496. 

But  an  error  in  naming  four  commissioners 
when  only  three  arc  provided  for  bccomea 
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immaterial  when  one  dies  before  any  action 
is  taken.  Stith  v.  Carter^  60  S.  W.  725, 
22  Kv.  L.  Rep  1488. 

96. '  Zinn  v.  Prior,  1  Brev.  (S.  C.)  482. 

97.  Richardson  v.  Loupe,  80  Cal.  490,  22 
Pac.  227. 

98.  Simpson  v.  Simpson,  59  Mich.  71,  26 
N.  W.  285;  Thompson  v.  Shemwell,  93  N.  C. 
222 ;  Townsend  v.  Hazard,  9  R.  I.  436 ;  Kane 
V.  Parker,  4  Wis.  123. 

99.  Michigan. —  Simpson  v.  Simpson,  59 
Mich.  71,  26  N.  W.  285. 

Neio  Hampshire. —  Odiorne  V.  Seavey,  4 
N.  H.  53. 

New  York. —  Schuyler  v.  Marsh,  37  Barb. 
350. 

Rhode  Island. —  Townsend  v.  Hazard,  9 
R.  I.  436. 

Virginia. —  Custis  v.  Snead,  12  Graft.  2G0. 

1.  Loyd  V.  Malone,  23  III.  43,  76  Am.  Dec. 
179;  Railey  v.  Railey,  5  B.  Mon.  (Ky.) 
110. 

Where  the  report  is  signed  by  less  than 
the  whole  number  of  commissioners,  it  is 
said  that  a  presumption  will  be  indulgffd 
that  all  met  and  deliberated.  Cole  v.  Hall, 
2  Hill  (N.  Y.)  625.  On  the  contrary  it  has 
been  held  that  where  some  of  the  commis- 
sioners do  not  sign,  the  reason  for  the  omis- 
sion of  their  signature  should  be  stated,  and 
the  fact  that  all  met  and  deliberated  should 
be  alTirmed.  Underbill  V.  Jackson,  1  Barb. 
Ch.  (N".  Y.)  73. 

2.  Townsend  v.  Hazard,  9  R.  I.  436. 
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I  perform  all  the  duties  hereinbefore  or  liereinafter  specified,  and  also  such  other 
acts  as,  although  not  duties  in  all  cases,  may  be  necessary  or  incidental  to  the  per- 
formance of  their  duties,  such  as  obtaining  possession  of  the  propertj^  to  be  parti- 

!  tioned  when  such  possession  is  necessary  to  enable  them  to  perform  their  duties,^ 
determining  the  location  and  boundaries  of  the  estate  to  be  divided  and  distin- 
guishing personal  property  from  real  estate,*  appointing  surveyors  to  make  sur- 
veys and  maps  and  plats  thereof,^  and  examining  witnesses  brought  before  them.^ 
In  a  general  sense,  it  nray  be  said  that  the  powers  of  the  commissioners  terminate 
with  the  filing  of  their  report.''  This  probably  means  no  more  than  that  they 
have  no  power  to  set  it  aside  and  make  a  new  partition,  but  if  for  any  reason  not 
amounting  to  misconduct  on  the  part  of  the  commissioners,  or  indicating  a  dis- 
qualification to  act,  the  partition  is  not  complete  or  valid,  they  may  supply  the 
omission  or  correct  the  error,  and  thereby  complete  or  validate  the  partition,  and 
hence  it  cannot  cori-ectly  be  said  that  they  &ve  functus  officio} 

9.  Equities  Which  May  Be  Recognized  in  Making  Allotments.  Various  equities 
may  exist  in  favor  of  a  cotenant  which  are  not  so  absolute  in  character  that  they 
can  be  enforced  against  the  other  cotenants  to  the  prejudice  of  their  rights,  but 
which  the  commissioners  are  at  liberty  to  consider  and  protect.  Indeed,  we  may 
now  regard  them  as  under  the  duty  of  so  doing  unless  their  action  in  favor  of  one 
cotenant  must  operate  inequitably  to  another.  Among  these  are  allotting  parts 
to  cotenants  in  possession  thereof  or  who  have  erected  improvements  thereon,^ 
making  allotments  in  such  mode  as  to  render  effective  conveyances  purporting  to 
be  in  severalty,  but  when  made,  operating  to  convey  undivided  interests  only, 
because  the  grantors  held  only  such  interests,^"  or  giving  a  cotenant  a  parcel  adjoin- 


3.  Stewart  v.  Pickard,  1  Rob.  (La.)  415. 

4.  Allen  v.  Hall,  50  Me.  253. 

5.  Connecticut. —  Coply  v.  Crane,  1  Root 
69. 

Illinois. —  See  Warren  v.  Sheldon,  173  HI. 
340,  50  N.  E.  1065,  holding  that  if  the  com- 
missioners can  make  an  equitable  partition 
without  establishing  building  lines,  neither 
they  nor  the  court  has  power  to  establish  such 
lines,  on  the  sola  ground  that  the  best  in- 
terests of  the  property  will  be  conserved 
thereby. 

Indiana. —  Lewis  V.  Cincinnati  Central  Ins. 
Co.,  23  Ind.  445. 

Kentucky. —  Hunter  v.  Brown,  7  B.  Mon. 
283. 

Maine. —  Field  v.  Hanscomb,  15  Me.  365. 

Massachusetts. —  Buck  v.  Wolcott,  15  Gray 
502;  Mitchell  v.  Starbuek,  10  Mass.  5. 

New  Jersey. —  See  Barnes  v.  Taylor,  30 
N.  J.  Eq.  467,  holding  that  a  survey  will 
not  be  ordered  unless  clearly  shown  to  be 
necessary. 

South  Carolina. —  Ervin  v.  Epps,  15  Rich. 
223;  Witherspoon  v.  Dunlap,  1  McCord  546. 

See  38  Cent.  Dig.  tit.  "  Partition,"  §  278 
et  seq. 

6.  Meers  v.  Stourton,  Dick.  21,  21  Eng. 
Reprint  174. 

The  commissioners'  powers  may  also  be,  to 
some  extent,  enlarged  or  limited  by  the  direc- 
tion of  the  court.  Thus  they  may  by  it  be 
directed  to  fix  a  valuation  upon  the  land,  or 
upon  the  improvements  McCntchen  v.  Mc- 
Cutchen,  77  S.  C.  129,  56  S.  E.  678,  12  L.  R. 
A.  N.  S.  1140. 

7.  Clinard  v.  Brummell,  130  N.  C.  547,  41 
S.  E.  675;  Nichols  v.  Balser,  1  Ohio  Cir.  Ct. 
47,  1  Ohio  Cir.  Dec.  29. 
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8.  Jordan  v.  McNulty,  14  Colo.  280,  23 
Pac.  460;  Partridge  v.  Luce,  36  Me.  16,  hold- 
ing that  the  court  may  always  recommit  the 
report  to  the  commissioners  for  any  further 
necessary  action,  when  they  have  not  been 
guilty  of  misconduct. 

9.  Florida. —  Boley  v.  Skinner,  38  Fla.  291,  ' 
20  So.  1017.  j 

Kentuchy.—  W2LV^  v.  Ward,  25  S.  W.  112,  I 
15  Ky.  L.  Rep.  706.  | 

Mississippi. —  Bennett  v.  Bennett,  84  Miss.  I 
493,  36  So.  452.  \ 

Nebraska. —  Carson  v.  Broady,  56  Nebr.  ! 
648,  77  N.  W.  80,  71  Am.  St.  Rep.  691. 

Nevada. — ■  Dondero  v.  "V  an  Sickle,  1 1  Nev.  "i 
389.  ji 

10.  California. —  Emeric  v.  Alvarado,  90  'i 
Cal.  444,  27  Pac.  356;  Gates  v.  Salmon,  46  1 
Cal.  361.  ;l 

Maine.— Webber  v.  Mallett,  16  Me.  88.  jj 

Massachusetts. —  Barnes  v.  Lynch,  151 
Mass.  510,  24  N.  E.  783,  21  Am.  St.  Rep. 
470. 

Michigan. — ■  Campau  v.  Godfrey,  18  Mich.  1 
27,  100  Am.  Dec.  133. 

Mississippi. —  Paddock  v.  Shields,  57  Miss. 
340. 

New  BampsMre. — Great  Falls  Co.  v.  Wors-  I 
ter,  15  N.  H.  412. 

Neio  J ersey. —  Doremus  v.  Doremus,  '8  N.  J. 
Eq.  556. 

South  Carolina. —  Young  v.  Edwards,  33 
S.  C.  404,  11  S.  E.  1066,  26  Am.  St.  Rep.  689, 
10  L.  R.  A.  55. 

Tennessee. —  Estell  v.  University  of  South, 
12  Lea  476.  || 

Texas. —  Grigsby  v.  Peak,  68  Tex.  235,  4 
S.  W.  474,  2  Am.  St.  Rep.  487;  Furrh  v. 
Winston,  66  Tex.  521,  1  S.  W.  527;  Arnold  ,  ; 
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ing  lands  already  owned  by  liim  in  severalty,"  or  allowing  the  depreciation  due  to 
waste  to  fall  wholly  on  the  ccjteiiant  or  the  BiiccesKorH  in  intfircht  ol'  the  cotenaiit 
to  whoiri  it  was  due,'^  or  pi-otecting  the  iiitereHtH  of  niortgagecb,''  or  conlirniiug  or 
rendering  elective  a  precixiBting  voluntary  j^artition.''' 

10.  Their  Duties  —  a.  Are  Not  Judicial.  The  sole  duty  of  the  comrnitiBionerB 
is  restricted  to  obeying  the  law  and  the  interlociitury  judgment  l>y  making  parti- 
tion as  directed  thereby.  They  cannot  determine  title  and  hence  their  functions  are 
usually  declared  not  to  be  judicial.'''  Nor  have  they  the  right  to  surrender  their 
own  judgment  for  the  pui-pose,  in  elTect,  of  carrying  out  a  family  settlement.'^' 

b.  Notice  to  Be  Given  By.  In  England  the  proceedings  before  the  commis- 
sioners are  to  some  extent  analogous  to  a  trial,  tlie  question  at  issue  being  the  mode 
of  the  allotments,  upon  which  all  the  parties  ai-e  entitled  to  be  heard  and  to  offer 
evidence.'''  Such  trial  necessarily  involves  notice  to  the  parties  and  an  opportu- 
nity to  present  their  evidence,  aiid  the  duty  of  the  giving  of  notice  by  the  com- 
missioners is  said  to  be  implied  when  not  expressed  in  the  statute.'^  It  is,  howevei-, 
usually  expressed.'^  If  the  notice  can  be  given  by  mail,  it  must  be  mailed  a  suf- 
ficient length  of  time  to  allow  a  reasonable  period  of  time  before  the  hearing, 
taking  into  consideration  the  distance  between  the  place  of  hearing  and  that  to 
which  the  notice  is  directed.^  There  is  no  doubt  that  the  failure  to  give  notice  is 
a  serious  irregularity,  entitling  the  party  not  notified,  if  not  represented  before  the 
commissioners,  to  an  order  setting  aside  the  subsequent  action  of  the  comuii.v 
sioners.^^    In  truth,  such  notice  has  been  held  jurisdictional  when  the  proceeding 


V.  Cauble,  49  Tex.  527;  Eobinson  v.  Mc- 
Donald, 11  Tex.  385,  G2  Am.  Doc.  480;  Ker 
V.  Paschal,  1  Tex.  Unrep.  Cas.  692. 

Virginia. —  McKee  v.  Barley,  1 1  Gratt. 
340. 

West  Virginia. —  Boggess  v.  Meredith,  16 
W.  Va.  1. 

For  circumstances  under  which  conveyances 
in  severalty  may  be  disregarded  in  making 
partition  see  Brj'ant  v.  Stearns,  16  Ala.  302; 
Emerie  v.  Alvarado,  90  Cal.  444,  27  Pac. 
356;  Charleston,  etc.,  R.  Co.  v.  Leech,  33 
S.  C.  175,  11  S.  E.  631,  26  Am.  St.  Rep.  667, 
39  S.  C.  446,  17  S.  E.  994;  Fields  v.  Squires, 
9  Fed.  Cas.  No.  4,776,  Deady  366;  Lamb  v. 
Starr,  14  Fed.  Cas.  No.  8,022,  Deady  447; 
Lamb  v.  Wakefield,  14  Fed.  Cas.  No.  8,024, 
1  Sawy.  251. 

11.  Robinson  v.  Robinson,  24  R.  I.  222,  52 
Atl.  992;  Cochran  v.  Shoenberger,  33  Fed. 
397;  Storv  v.  Johnson,  5  L.  J.  Exch.  9,  1 
Y.  &  C.  Exch.  538.  See  Mackbee  v.  Fields, 
(Ky.  1886)  1  S.  W.  485  (holding  that  this 
need  not  be  done  Avhen  thereby  the  allot- 
ments of  other  cotenants  would  be  rendered 
unshapely  and  without  uniformity)  ;  Brid- 
well  V.  Bridwell,  53  S.  W.  1050,  21  Ky.  L. 
Rep.  1025  (where  perhaps  the  right  was  in- 
tended to  be  denied  altogether). 

12.  Polhemus  v.  Emson,  30  N.  J.  Eq.  405 
[affirmed  in  32  N.  J.  Eq.  827]  ;  McDonald  V. 
Donaldson,  47  Fed.  765. 

13.  Cheney  v.  Ricks,  168  111.  533,  48  N.  E. 
75;  Green  k  Arnold,  11  R.  I.  364,  23  Am. 
Rep.  466;  Kennedy  v.  Bovkin,  35  S.  C.  61, 
14  S.  E.  809,  28  Am.  St.  Rep.  838. 

14.  Campau  v.  Campau,  19  Mich.  116;  Mc- 
Donald V.  Donaldson,  47  Fed.  765. 

15.  California. —  Richardson  v.  Loupe,  80 
Cal.  490,  22  Pac.  227. 

Kentucky. —  Loughbridge  r.  Cawood,  64 
S.  W.  854,'  23  Ky.  L.  Rep.  1127. 
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Louisiana. —  Traverso  v.  Row,  11  La.  494. 

Maine. —  Allen  v.  Hall,  50  Me.  253;  Ham 
V.  Ham,  39  Ms.  216. 

Massachusetts. —  Brcwn  v.  Bulkley,  11 
Cush.  168. 

Mississippi. —  Wildy  v.  Bonney,  28  Miss. 
710. 

New  Jersey. —  Van  Riper  v.  Berdan,  14 
N.  J.  L.  132. 

16.  Burdett  v.  Norwood,  15  Lea  (Tenn.) 
491. 

17.  Freeman  Coten.  &  P.  §  522;  Cecil  r. 
Dorsey,  1  Md.  Ch.  223. 

18.  Simpson  v.  Simpson,  59  Mich.  71,  26 
N.  W.  285;  Doubleday  v.  Newton,  9  How. 
Pr.  (N.  Y.)  71;  Wamsley  v.  Mill  Creek  Coal, 
etc.,  Co.,  56  W.  Va.  296,  49  S.  E.  141.  But 
the  rule  as  stated  above  is  denied  in  Mc- 
Clanahan  v.  Hockman,  96  Va.  392,  31  S.  E. 
516. 

19.  Georgia. — Ralph  v.  Ward,  109  Ga.  363, 
34  S.  E.  610. 

Maine. —  Ware  v.  Hunnewell,  20  Me.  291. 

Maryland. —  Stallings  v.  Stallings,  22  Md. 
41;  Cecil  v.  Dorsey,  1  Md.  Ch.  223. 

Michigan. —  Simpson  v.  Simpson,  59  Mich. 
71,  26  N.  W.  285 ;  McLaughlin  v.  Wayne  Cir. 
Judge,  57  Mich.  35,  23  N.  W.  472. 

'New  Hampshire. —  Gage  v.  Gage,  64  N.  H. 
543,  14  Atl.  869;  Brown  v.  Sceggell,  22  N.  H. 
548. 

Pennsylvania. — Morrow  v.  Morrow,  152  Pa. 
St.  516,  25  Atl.  1107;  Biddle  v.  Starr,  9 
Pa.  St.  461. 

Vermont. —  Corliss  v.  Corliss,  8  Vt.  373. 

Unless  the  statute  so  requires,  the  notice 
need  not  be  in  writing.  Ralph  v.  Ward,  109 
Ga.  366,  34  S.  E.  610. 

20.  Ware  v.  Hunnewell,  20  Me.  291. 

21.  Simpson  v.  Simpson,  59  Mich.  71,  26 
N.  W.  285 ;  McLaughlin  v.  Wavne  Cir.  Judge, 
57  Mich.  35,  23  N.  W.  472; 'Gage  v.  Gage, 
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was  in  probate  and  the  decree  entered  in  its  absence  void  ;  ^  but  this,  to  us,  seems 
an  extreme  tuid  unsustainable  view. 

e.  Making  Inventories  and  Appraisements.  In  Louisiana  tlie  persons  who 
make  the  partition  must  also  make  an  inventory  and  appraisement  of  tlie  property 
divided,'^^  unless  it  consists  of  a  single  tract.^*  In  other  states,  while  there  is  a  duty 
to  appraise,  it  is  restricted  to  special  circumstances  in  which  the  appraisement 
would  seem  to  be  of  some  value  either  in  aiding  the  commissioners  to  better  dis- 
charge their  duties,  or  the  court  in  determining  wlietiier  the  partition  as  made  is 
fair  and  im partial .^^ 

d.  Going  Upon  the  Land.  Ordinarily  it  is  the  duty  of  the  commissioners  to 
go  upon,  and  examine,  the  land  to  be  partitioned,  whether  or  not  they  are  com- 
manded to  do  so  by  the  statute  or  the  writ  or  commission  issued  to  authorize  and 
require  them  to  act.  But  this  requirement  is  obviously  for  the  purpose  of  better 
cpialifying  the  commissioners  to  perform  their  duties,  and  if,  at  tlie  time  of  form- 
ing their  judgment  and  concurring  in  the  return,  they  have  in  fact  made  them- 
selves fully  acquainted  with  the  character  and  value  of  the  land,  their  report  will 
not  be  set  aside  because  they  did  not,  after  their  appointment,  actually  go  upon 
such  land.^** 

e.  Making  a  Report.  The  statutes  universally,  as  we  believe,  impose  on  the 
commissioners  the  duty  of  making  a  written  report  of  their  proceedings.^''  In 
considering  what  must  be  set  forth  in  this  report,  we  may  distinguish  between 
that  part  of  it  which  shows  their  ultimate  action,  and  that  part  which  merely  dis- 
closes the  several  steps  prior  thereto.  As  to  the  first,  namely,  the  several  allot- 
ments, it  is  of  course  indispensable  that  they  be  set  out  in  writing  showing  their 
several  boundaries  and  the  persons  to  whom  the  allotments  were  made.^^  As  to 
the  preceding  steps,  whether  they  must  be  disclosed  in  the  report  or  not  depends 
on  whether,  in  the  absence  of  any  disclosure,  the  court  will  presume  that  the  com- 
missioners have  iierfornied  their  duty  in  the  absence  of  evidence  to  the  contrary. 
Generally  the  presumption  is  indulged  that  official  duty  has  been  regularly  per- 
formed, and  there  is  no  reason  why  this  presumption  should  not  be  applied  to 
commissioners  in  partition.^^  We  fear  this  principle  has  often  been  overlooked, 
and  we  know  that  the  failure  to  disclose  acts  necessary  to  be  done  by  the  commis- 
sioners has  been  held  fatal  when  objections  were  timely  interposed.^"  Generally, 
when  such  commissioners  are  required  to  report  on  any  subject,  the  courts  have 
not  been  satisfied  by  a  general  report  of  their  conclusion,  but  have  insisted  on  the 
setting  forth  of  the  facts  on  which  it  was  based.^^    Usually,  if  the  commissioners 


64  N.  H.  543,  14  Atl.  869;  Morrow  v.  Mor- 
row, 152  Pa.  St.  516,  25  Atl.  1107. 

22.  Brown  v.  Seeggsll,  22  N.  H.  548. 

23.  Barnett  v.  Bernstein,  22  La.  Ann.  394 ; 
Millaudon  v.  Percy,  5  Mart.  N.  S.  (La.) 
551;  Nott  V.  Daunoy,  2  Mart.  N.  S.  (La.)  1. 

24.  Paul  V.  Lamothe,  36  La.  Ann.  318. 

25.  Toomer  v.  Toomer,  5  N.  C.  93;  Whit- 
man t.  O'Connor,  145  Pa.  St.  642,  23  Atl. 
234;  Wistar's  Appeal,  105  Pa.  St.  390; 
Wetherill  v.  Keim,  1  Watts  (Pa.)  320; 
Tucker  v.  Whittlesey,  74  Wis.  74,  41  N.  W. 
535,  42  N.  W.  101. 

26.  Yates  v.  Gridley,  16  S.  C.  496;  Robb 
f.  Robb,  (Tex.  Civ.  App.  1901)  62  S.  W.  125. 

27.  Freeman  Coten.  &  P.  §  523. 

28.  Mansfield  v.  Olsen,  (Miss.  1888)  4  So. 
545;  Christy's  Appeal,  110  Pa.  St.  538,  5 
Atl.  205;  Wetherill  ?;.  Keim,  1  Watts  (Pa.) 
320;  Harrington  v.  Barton,  11  Vt.  31. 

29.  Bryant  v.  Stearns,  16  Ala.  302. 

This  presumption  applies  generally  when 
the  proceedings  of  the  commissioners  are 
assailed  after  final  judgment.   Tibbs  v.  Allen, 


27  111.  119;  Lucas  r.  Peters,  45  Ind.  313; 
Caudill  V.  Caudill,  7  S.  W^.  545,  9  Ky.  L. 
Rep.  904;  Crouch  f.  Smith,  1  Md.  Ch.  401; 
Warren  v.  Greenwood,  121  Mass.  112;  Nicelar 
V.  Barbrick,  18  N".  O.  257;  Welch's  Appeal, 
126  Pa.  St.  297,  17  Atl.  623;  Geer  v.  Wind, 
4  Desauss.  Eq.  (S.  C.)  85. 

30.  Brokaw  v.  McDougall,  20  Fla.  212; 
Knapp  V.  Gass,  63  111.  492;  Stallings  v.  Stall- 
ings,  22  Md.  41 ;  Massey  v.  Massey,  4  Harr. 
&  J.  (Md.)  141;  Cecil  v.  Dorsey,  1  Md.  Ch. 
223.  It  has  even  been  held  that  it  was  the 
duty  of  the  court  to  inquire  whether  that 
part  of  the  report  showing  the  giving  of 
notice  was  in  fact  true.  Hathaway  v.  Per- 
sons Unknown,  32  Me.  136. 

31.  ArJcansas. —  McGee  v.  Russell^  49  Ark. 
104,  4  S.  W.  284. 

Illinois. —  Knapp  v.  Gass,  63  111.  492. 

Indiana. —  Lake  v.  Jarrett,  12  Ind.  395. 

Maine. —  Hathaway  v.  Persons  Unknown, 
32  Me.  136. 

New  Jersey. —  Van  Riper  v.  Berdan,  14 
N.  J.  L.  132. 
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take  and  act  upon  testimony,  they  must  make  it  a  part  of  their  return,^  In  addi- 
tion to  tlio  facts  Kpccially  de(sif^natod  in  the  statute,  it  is  always  pi'opcr,  and  somo 
tinies  essential,  for  the  connnissionors  to  report  other  facts  contrihuling  to  control 
tlieir  action,  or  to  aid  the  court  in  determining  whether  sucli  action  should  be 
approved  or  set  aside.'"  Like  every  other  writing,  a  report  may  require  constru- 
ing, and  many  cases  are  evidence  of  this  fact,  but  they  do  not  seem  to  have  resulted 
in  rules  different  from  those  applicable  to  other  writings/'*^ 

f.  Amending  or  Correcting  Their  Report.  It  is  often  claimed  that  the  com- 
missioners, on  liliiig  their  report,  become /Wic^M.?  officio,  and,  if  so,  they  cannot 
subsequently  amend  or  correct  such  report.^^  We  doubt  their  power  to  do  so 
except  by  permission  of  the  court,  but  permission  being  granted,  their  power  to 
act  is  not  seriously  disputed;''" 

11.  Methods  OF  Allotment  —  a.  Without  Designating  the  Allottees.  Formerly 
in  making  partition  the  duty  of  the  commissioners,  in  the  first  instance,  was  to 
divide  the  land  into  parcels  corresponding  in  their  judgment,  in  value,  to  the 
several  moieties  as  designated  in  the  interlocutory  judgment,  leaving  the  persons 
to  whom  each  allotment  should  ultimately  be  assigned  to  be  determined  by  further 
proceedings.  The  principal  of  these  are:  (1)  An  assignment  to  the  eldest  son, 
whei-e  the  partition  is  among  heirs,  of  the  allotment  which  he  may  prefer,  and,  in 
the  event  of  his  death,  or  the  other  termination  of  his  interest,  to  his  heirs 
(2)  giving  a  preference  to  the  cotenant  whose  title  has  priority  in  date;^  and  (3j 
requiring  the  cotenants  to  draw  lots  and  thereby  determine,  or  enable  them  to 
choose,  their  respective  allotments.^^  Where  the  commissioners  were  unable  to 
make  allotments,  in  tlieir  judgment  of  equal  value,  among  the  parties  entitled 
thereto,  they  were  formerly,  and  perhaps  in  some  of  the  states  still  are,  allowed 
or  required  to  fix  a  valuation  upon  the  several  parts  allotted,  and  thereupon  the 
heirs  or  other  cotenants  made  bids  for  the  privilege  of  accepting  allotments  at  the 
valuation  so  fixed.^"    So,  if  the  property  was  in  the  opinion  of  the  commissioners 


'North  Carolina. —  Fipkin  v.  Pipkin,  120 
N.  C.  161,  26  S.  E.  697. 

Tennessee. —  Hardin  v.  Cogswell,  5  Heisk. 
549. 

Texas. —  Hensel  v.  Sturn,  (Civ.  App.  1894) 
25  S.  W.  817. 

32.  Brokaw  v.  McDougall,  20  Fla.  212; 
Pipkin  V.  Pipkin,  120  N.  C.  161,  26  S.  E. 
697. 

33.  Illinois. — ■  Scliaefer  v.  Kienzel,  123  111. 
430,  15  N.  E.  164. 

Missouri. —  Caldwell  v.  Lavton,  44  Mo. 
220. 

ZVew  York. —  Eisnsr  v.  Curiel,  20  Misc. 
245,  45  N.  Y.  Suppl.  iOlO;  Jones  v.  Carroll, 
3  Hun  556. 

Ohio. —  Biggins  v.  Jones,  39  Ohio  St.  95. 

Texas. —  Shiner  v.  Shiner,  15  Tex.  Civ.  App. 
666,  40  S.  W.  439. 

34.  Munroe  v.  Stickney,  48  Me.  458;  Mun- 
roe  V.  Gates,  42  Me.  178. 

35.  Bates  v.  Thornbcrry,  5  Dana  (Ky.)  9. 

36.  Clinard  v.  Brummell,  130  N.  C.  547, 
41  S.  E.  675. 

37.  Johnson  v.  Hoover,  75  Md.  486,  23  Atl. 
903;  Klohs  v.  Eeifsnyder,  61  Pa.  St.  240; 
Jn  re  Ragan,  7  Watts'  (Pa.)  438;  Hersha  v. 
Brenneman,  6  Scrg.  &  R.  (Pa.)  2;  Walton 
V.  Willis,  1  Dall.  (Pa.)  351,  1  L.  ed.  171; 
'Cofhran  v.  Shoenberger,  33  Fed.  397. 

Allotments  of  this  character  should  be 
made  in  the  name  of  tlie  original  cotenants, 
but  if  any  has  died  or  has  aohl  or  conveyed, 
.the  heir  or  purchaser  is  entitled  to  the  share 
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so  allotted.  Kennedy  i.  Armstrong,  20  N.  J. 
L.  6D3. 

Where  the  cotenants  are  coheiresses,  the 

eldest  has  no  right  of  choice,  and  the  com- 
missioners must  exercise  tlieir  own  discretion 
as  to  whether  in  allotting  they  will  take 
eldership  into  account,  and  should  not  resort 
to  the  drawing  of  lots  xmlass  they  find  them- 
selves otherwise  unable  to  make  an  allot- 
ment. Canning  v.  Canning,  2  Drew.  434,  2 
Eq.  Rep.  1147,  18  Jur.  640,  23  L.  J.  Ch.  879, 
2  Wkly.  Rep.  661,  61  Eng.  Reprint  788. 

38.  Dana  v.  Jackson,  6  Pa.  St.  234. 

39.  Louisiana. —  Rhodes  v.  Cooper,  118  La. 
299,  42  So.  '943;  Moore  v.  McKiernan,  4 
La.  Ann.  226;  Jones  v.  Crocker,  4  La.  Ann.  8. 

Maryland. —  Cecil  v.  Dorsey,  1  Md.  Ch. 
223. 

Mississippi. —  Paddock  v.  Shields,  57  Miss. 
340. 

Texas. —  Houston  v.  Blyths,  71  Tex.  719, 
10  S.  W.  520. 

Virginia. —  Cox  v.  McMullin,  14  Gratt.  82. 

England. —  Ames  v.  Comvns,  17  L.  T.  Rep. 
N.  S.  163,  16  Wkly.  Rep.  74. 

40.  Timon  v.  Moran,  54  N.  H.  441 ;  Whit- 
man V.  O'Connor,  145  Pa.  St.  642,  23  Atl. 
234;  Everman  v.  Detwiller,  136  Pa.  St.  285, 
20  Atl.  511;  Sutton's  Appeal,  112  Pa.  St. 
598,  4  Atl.  6 ;  Klohs  v.  Reifsnvder,  61  Pa.  St. 
240;  Woods  V.  Woods,  11  Kulp  (Pa.)  69. 

In  making  allotments  to  be  bid  for,  the 
commissioners  wore  not  re<iuired  to  divide 
the  land  into  the  same  number  of  purparts 
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not  susceptible  of  partition  without  great  prejudice,  they  might  make  an  appraise- 
ment of  the  whole  and  permit  the  ones  entitled  to  precedence  to  take  it  at  the 
valuation  so  fixed,  or  if  the  law  did  not  entitle  any  one  of  thein  to  precedence, 
that  right  might  be  acquired  by  the  highest  bidder  therefor.^^ 

b.  Where  Property  Is  Indivisible.  Its  partition  might  formerly  have  been 
accomplished  by  assigning  to  the  parties  the  right  to  use  and  occupy  it  for  alter- 
nating periods  of  time;''^  but  this  method  of  allotment  is  probably  now  obsolete,*^ 
or  the  whole  property  might  be  decreed  to  one  of  them  at  a  valuation/*  The 
remedy  now  existing  of  ordering  a  sale  of  the  property  and  the  distribution  and 
application  of  its  proceeds  as  the  parties  are  entitled  under  the  interlocutory  judg- 
ment has  made  unnecessary  the  devices  formerly  resorted  to  when  the  property 
was  incapable  of  being  divided  so  as  to  correspond  with  the  interests  of  the 
respective  parties. 

e.  Making-  Partial  Partition  Only.  If  two  or  more  of  the  parties  entitled  to 
allotments  wish  to  remain  cotenants,  the  commissioners  may  respect  the  wish  by 
allotting  to  them,  to  hold  together  and  undivided,  a  parcel  equivalent  in  value  to 
the  aggregate  of  their  moieties."*^  This  right  has  very  strangely  been  wholly 
denied  in  a  few  instances,*^  and  cannot  be  recognized  by  the  commissioners  in 
opposition  to  the  terms  of  the  interlocutory  judgment,  nor  where  the  parties 
claiming  it,  being  infants,  have  not  capacity  to  make  their  election  to  remain 
cotenants.*^  Sometinaes  partition  may  be  made  partly  by  the  sale  of  property  and 
partly  by  a  partition  of  the  balance  in  kind.^^ 

d.  Making  Allotments  Equal  in  Value  and  Herein  of  Owelty.  It  is  not  essen- 
tial and  in  truth  it  can  rarely  be  proper,  even  where  the  interests  of  two  or  more 
parties  are  equal,  to  allot  each  an  equal  area.  The  duty  of  the  conunissioners  to 
consider  quantity  and  quality  is  but  a  step  in  their  ultimate  duty,  which  is  to 
make  a  partition  so  that  each  allotment  shall  bear  the  same  proportion  to  the 
aggregate  value  of  the  whole  property  partitioned  that  the  moiety  of  its  allottee 
bears  to  the  whole  property.*^    The  allotment  of  shares  in  the  property  to  be 


as  there  were  heirs  or  other  persons  entitled 
to  the  property.  Darrah's  Appeal,  10  Pa.  St. 
210.  This  bidding  must  be  in  writing.  Eyer- 
man  v.  Detwiller,  136  Pa,.  St.  285,  20  Atl. 
511;  Bartholomew's  Appeal,  71  Pa.  St.  291. 
Each  party  is  allowed  but  one  bid  (Klohs  v. 
Eeifsnyder,  61  Pa.  St.  240),  which,  when 
made,  cannot  be  withdrawn  (Emerick's  Es- 
tate, 11  Phila.  (Pa.)  74),  and  all  the  bids 
are  sealed  or  are  handed  to  the  court  at  the 
sam3  time  (Bai'tholomew's  Appeal,  supra; 
Klohs  V.  Eeifsnyder,  supra) .  But  the  statute 
of  1885  contains  no  provision  requiring  the 
bidding  on  purparts.  Hanna  v.  Clark,  204 
Pa.  St.  149,  53  Atl.  758. 

41.  Johnson  v.  Hoover,  75  Md.  486,  23 
Atl.  903 ;  Catlin  v.  Catlin,  60  Md.  573 ;  Wil- 
helm  V.  Wilhelm,  4  Md.  Ch.  330. 

Although  a  testator,  in  his  will,  provides 
for  a  method  of  allotment,  yet  if  the  devisees 
neglect  for  eight  years  to  resort  to  that 
method,  during  which  time  conditions  and 
values  change,  the  court  will  substitute  the 
statutory  method.  In  re  King,  216  Pa.  St. 
483,  65  Atl.  942. 

42.  Georgia. —  Eutherford  t.  Jones,  14  Ga. 
521,  60  Am'.  Dee.  655. 

Maine. —  Hanson  f.  Willard,  12  Me.  142, 
28  Am.  Dec.  162. 

Massachusetts. —  Adam  v.  Briggs  Iron  Co., 
7  Cush.  361. 

New  Hampshire. —  Morrill  v.  Morrill,  5 
N.  H.  134. 


Vermont. —  Conant  v.  Smith,  1  Aik.  67,  15 
Am.  Dee.  669. 

43.  Crowell  v.  Woodbury,  52  N.  H.  613, 
Unless  when  applied  to  the  partition  of  water 
or  water  rights.  Smith  v.  Smith,  10  Paige 
(N.  Y.)  470. 

44.  Dewar  v.  Spence,  2  Whart.  (Pa.)  211, 
30  Am.  Dec.  241. 

45.  Indiana. —  Shull  v.  Kennon,  12  Ind. 
34. 

Maine. —  Upham  v.  Bradley,  17  Me.  423. 
Massachusetts. —  Allen  v.   Hoyt,   5  Mete. 
324. 

Michigan. —  Page  v.  Webster,  8  Mich.  263, 
77  Am.  Dee.  446. 

Mississippi. — ■  Paddock  v.  Shields,  57  Miss. 
340. 

Neio  Hampshire. — Abbott  v.  Berry,  46  N.  H. 
369. 

New  York. —  Northrop  v.  Anderson,  8  How. 
Pr.  351;  Murray  v.  Wooden,  17  Wend.  531; 
MeWhorter  v.  Gibson,  2  Wend.  443. 

Texas. —  Glasscock  v.  Hughes,  55  Tex.  461; 
Battle  V.  John,  49  Tex.  202. 

46.  Marmadulce  V.  Tennant,  4  B.  Mon. 
(Ky.)  210;  Handy  v.  Leavitt,  3  Edw.  (N.  Y.) 
229  ;  Eobertson  V.  Eobertson,  2  Swan  ( Tenn. ) 
197. 

47.  Custis  V.  Snead,  12  Gratt  (Va.)  260. 

48.  Stewart  v.  Tannant,  52  W.  Va.  559,  44 
S.  E.  223. 

49.  Kentucky. —  Hunter  v.  Brown,  7  B. 
Mon.  283. 
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partitioned  of  equal  value  may,  in  the  jiidgiricMt  of  the  comtnisBioners,  he  impos- 
sible, and  yet  the  (;ii'CiiuiKtaiicu.s  or  the  character  of  tlic  property  may  not  he  sucli 
as  that  the  interests  of  the  parties  wiJl  be  promoted  by  its  sale.  Then  tiie 
usual  course  is  to  make  the  allotments  as  nearly  equal  in  value  as  is  practicable, 
and  recpiii'e  compensation  to  l>e  made  by  every  party  receiving  an  allotment 
v^'hose  value  is  in  excess  of  his  share,  and  to  be  paid  to  every  party  the  value  of 
whose  allotment  is  less  than  that  of  his  share.  The  amount  so  to  be  paid  or 
received  is  called  owelty.  Of  the  j>ower  of  the  court  to  award  it  there  is  no 
doubt,™  but  the  functions  of  the  commissioners  are  left  in  doubt.  Of  course  every 
recommendation  they  may  make,  like  everything  else  they  do,  must  for  its  final 
effect  depend  on  the  subsequent  judgment  of  the  court.  We  apprehend,  how- 
ever, it  is  within  their  province,  whenever  they  find  then)selves  unable  to  make 
allotments  corresponding  in  value  to  the  interests  of  the  respective  allottees,  to 
reach  that  result  as  nearly  as  may  be,  and  to  suggest  what  contributions  in  money 
ought  to  be  made  by  the  parties  favored  by  their  allotments  and  the  persons  to 
whom  it  should  be  paid.^' 

e.  Where  the  Property  Consists  of  Different  Parcels  or  of  a  Large  Tract 
Which  Must  Be  Divided  Into  Many  Parcels.  Where  there  are  several  separate 
tracts,  no  duty  is  imposed  bylaw  on  the  commissioners  to  make  as  many  partitions 
as  there  are  tracts.  They  may  therefore  make  an  allotment  restricted  to  one  tract 
only,  if  tlie  allotment  corresponds  in  value  to  the  interest  of  the  allottee  in  the 
whole  property  subject  to  the  partition. If  there  is  any  presumption  on  the 
subject,  it  is  that  the  interest  of  an  allottee  will  be  promoted  by  restricting  his 
allotment  to  one  parcel  rather  than  by  extending  it  over  two  or  more  parcels. 
This  is  certain-ly  true  when  the  property  consists  of  a  single  large  tract.^^  If  the 
property  consists  both  of  personal  and  of  real  estate,  the  coui't  may  order  the 
different  classes  of  property  to  be  partitioned  separately,^*  and  the  commissioners 
may  doubtless  pursue  the  same  mode  unless  it  appears  that  by  so  doing  they  have 
greatly  prejudiced  tlie  owners.°^  Where,  however,  the  lands  to  be  partitioned 
were  acquired  partly  from  the  father  of  the  cotenants  and  partly  from  their 
mother,  and  some  or  all  of  such  parties  were  infants,  and,  in  the  event  of  an  infant 
dying  under  age,  a  particular  course  of  descent  is  prescribed,  and  inconvenience 
might  result  from  blending  the  lands  in  partition,  an  allotment  which  so  blends 
them  by  assigning  the  whole  of  an  allotment  to  one  of  the  parties  out  of  the  lands 


Maine. —  Dyer  v.  Lowell,  30  Me.  217;  Field 
v.  Hanseomb,  15  Me.  365. 

Tslevada. —  Dondero  v.  Van  Sickle,  11  Nev. 
389. 

'North  Carolina. —  McClure  v.  Taylor,  109 
N.  C.  641,  14  S.  E.  42. 

Pennsylvania. —  Kline's  Estate,  1  Leg.  Gaz. 
428. 

Rhode  Island. — -  Richardson  v.  Armington, 
10  R.  I.  339. 

The  object  which  must  be  sought  by  the 
commissioners  is  the  assigning  to  each  party 
an  allotment  equivalent  to  his  share  in  value, 
and  if  this  is  done,  the  area  or  character  of 
the  respective  allotments  is  rarely,  or  never, 
material.  Grimes  v.  Little,  56  Ga.  649 ; 
Downes  v.  Scott,  3  Rob.  (I^.)  84;  La  Motte 
V.  Mohr,  78  Minn.  127,  80  N.  W.  850;  Me- 
Mullin  V.  Doughty,  63  N.  J.  Eq.  800,  52  Atl. 
1132  [affirming  (i2  N.  J.  Eq.  252,  49  Atl. 
914]. 

Destruction  of  building. —  The  commission- 
ers are  not,  for  tlu;  purpose  of  making  an 
equnl  partition,  nuthoii/ed  to  direct  the  de- 
struction, or  piirtial  destruction,  of  a  build- 
ing on  one  of  tlicir  allotments.    Vail  v.  Vail, 
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52  Hun  (N.  Y.)  520,  5  N.  Y.  Suppl.  872,  17 
N.  Y.  Civ.  Proc.  38. 

50.  Freeman  Coten.  &  P.  §  507. 

51.  Nichols  i:  Nichols,  181  Mass.  490,  63 
N.  E.  1072;  Post  v.  Post,  65  Barb.  (N.  Y.) 
192;  Eisner  v.  Curiel,  20  Misc.  (N.  Y.)  245, 
45  N.  Y.  Suppl.  1010;  Graydon  v.  Graydon, 
McMull.  Eq.  (S.  C.)  63;  Buckler  f.  Farrow, 
Rich.  Eq.  Gas.  (S.  C.)  178. 

52.  Connecticut. —  Stannard  v.  Sperrj^,  56 
Conn.  541,  16  Atl.  261. 

Georgia. —  Lancaster  v.  Morgan,  54  Ga.  76. 
Indiana. —  Hanlon  v,  Waterbury,  31  Ind. 
168. 

Ma^-y land. —  Claude  v.  Handy,  83  Md.  225, 
34  Atl.  532. 

Massachusetts. —  Buck  r.  Wolcott,  15  Gray 
502  ;  Ilagar  v.  Wiswall,  10  Pick.  152. 

'Kcio  jersey. —  Hay  v.  Estell,  19  N.  J.  Eq. 
133. 

Ohio. —  Smith  V.  Barb(-r,  7  Ohio,  Pt.  II, 

lis. 

53.  Richardson  v.  Armington,  10  R.  I.  339. 

54.  Woodward  v.  Raum,  (Cal.  1893)  31 
Pac.  930. 

55.  Calhoun  v.  Rail,  26  Miss.  414. 
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acquired  from  bis  father  only,  or  from  Ids  mother  only,  cannot  be  sustained,  unless 
it  is  shown  to  the  court  that  the  mode  adopted  will  promote  the  interest  of  the 
parties,  and  this,  although  the  statute  of  the  state  expressly  provides  that  partition 
may  be  made  of  several  parcels  of  land,  although  such  title  may  be  derived  from 
different  sources,  "  by  allotment  of  part  in  each  parcel  or  of  parts  in  one  or  more 
parcels,  or  of  one  or  more  undivided  parts,  with  or  without  the  addition  of  a  part 
or  parts  of  other  parcels,  as  shall  be  most  for  the  interest  of  the  parties  in  gen- 
eral." On  the  other  hand,  if  the  tract  is  a  large  one  out  of  which  many  allot- 
ments must  be  made,  the  commissioners,  in  making  allotments,  are  not  obliged  to 
give  any  allottee  a  single  parcel  only,  or  even  contiguous  parcels,  but  may,  to  satisfy 
his  interests,  assign  him  non-contiguous  parcels.^^ 

f.  Creating  Easements  and  Servitudes.  The  commissioners,  if  in  their  judg- 
ment necessary  to  the  accomplishment  of  an  equitable  partition,  may  create  an 
easement  in  favor  of,  or  impose  a  servitude  upon,  one  or  more  of  the  allotments.^^ 

g.  Of  Mineral  Lands.  If  the  land  to  be  partitioned  is  underlaid  with  minerals, 
the  ownership  of  the  surface  may,  by  the  court,  be  separated  f  i-om  the  mineral, 
and  the  mineral  given  to  one  cotenant  to  hold  in  severalty  and  the  surface  to 
another.^^  In  the  partition  of  oil  land  demised  by  a  lease  reserving  a  I'oyalty, 
the  oil  severed  must  be  treated  as  income  and  the  oil  in  place  as  real  estate.''^  If 
a  defendant  is  the  owner  of  the  right  to  mine  on  lands  owned  by  plaintiffs  in 
common  with  third  parties,  which  right  is  appurtenant  to  defendant's  undivided 
interest  in  the  land,  such  right  must  be  taken  into  consideration  in  the  partition 
proceedings  and  will  pass  with  his  interest.^" 

h.  Avoiding  Unnecessary  Injury.  We  have  heretofore  shown  that  the  com- 
missioners may  respect  equities  existing  in  favor  of  one  of  the  parties  by  assign- 
ing him  property  of  which  he  is  already  in  possession,  or  upon  which  he  has 
erected  improvements,  and  may  promote  his  interest  even  by  taking  into  consid- 
eration lus  ownership  of  property  adjacent  to  that  to  be  divided  and  make  him  an 
allotment  to  adjoin  his  land  not  subject  to  the  partition."  The  principle  appli- 
cable to  these  cases  goes  somewhat  farther  and  requires  the  commissioners  in  their 
allotment  to  seek  to  avoid  inflicting  any  and  every  hardship  to  the  parties  or  any  of 
them  which  may  be  avoided  and  an  allotment  of  parcels  of  equivalent  value  be 
made.  Thus,  if  some  of  the  parties  are  infants,  an  allotment  should  not  be  made 
to  them  of  lands  encumbered  by  the  widow's  dower  and  from  which,  during  her 
life,  they  can  acquire  nothing  for  their  support.^^ 

i.  Designating  the  Allotments.  The  allotments,  in  addition  to  being  described 
in  the  report,  should  contain  references  to  known  public  monuments  or  surveys, 
where  these  eitlier  constitute  boundaries  to  an  allotment,  or  will  point  out  its 
location,  and  the  existence  of  such  monuments  or  surveys  may  excuse  the  com- 
missioners from  erecting  monuments,  although  the  statute  provides  therefor,  for 
such  statute  may  be  construed  as  directory  only.^^    Where  such  public  surveys 


56.  Houston  v.  Blythe,  71  Tex.  719,  10 
S.  W.  520. 

57.  Massachusetts. —  Mount  Hope  Iron  Co. 
V.  Dearden,  140  Mass.  430,  4  N.  E.  803. 

New  Hampshire. —  Merrill  r.  Durrell,  67 
N.  H.  108,  36  Atl.  613  ;  Cheswell  v.  Chapman, 
38  N.  H.  14,  75  Am.  Dec.  158. 

Neto  York. —  Eisner  f.  Curiel,  20  Misc. 
245,  45  N.  Y.  Suppl.  1010. 

Rhode  Island. —  Richardson  v.  Armington, 
10  E.  I.  339. 

England. —  Lister  v.  Lister,  3  Y.  &  C. 
Exch.  540. 

The  right  to  lay  out  streets  is,  however, 
denied  to  commissioners  in  New  Albany  v. 
Williams,  126  Ind.  1,  25  N.  E.  187;  Kitchen 
V.  Sheets^  1  Ind.  138. 


The  right  to  impose  a  servitude  for  the 
hauling  or  driving  of  lumber  across  one  allot- 
ment in  favor  of  another  is  denied  in  Dyer 
V.  Lowell,  30  Me.  217. 

Whether  existing  ways  should  be  inter- 
fered with  see  Morris  v  Timmins,  1  Beav. 
411,  71  Eng.  Ch.  411,  48  Eng.  Reprint 
999. 

58.  Ames  v.  Ames,  160  111.  599,  43  N.  E. 
592. 

59.  Clever's  Estate,  23  Pittsb.  Leg.  J.  N.  S. 
(Pa.)  358. 

60.  Grubb  v.  Grubb,  74  Pa.  St.  25. 

61.  See  supra,  III,  N,  9. 

62.  Wilhelm  v.  AVilhelm,  4  Md.  Ch.  330; 
Morrill  v.  Morrill,  5  N.  H.  329. 

63.  Marvin  v.  Titsworth,  10  Wis.  320. 
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and  monuments  do  not  exist,  the  coinmissioriers  Bliould  by  stones  or  inoniiments 
attest  their  several  allotments.^  If  one  of  the  cotenants  is  a  married  woman,  tlie 
allotment  should  be  so  made  as  to  recognize  and  ))rescrve  her  interest,  and  not  in 
such  a  manner  as  to  leave  doubt  whether  the  allotment  is  to  lier  liusbarid  or  to 
her  and  him  as  cotenants.'"'  If  two  or  more  of  the  cotenants  are  infants,  their 
share  may  be  set  off  to  be  held  together  and  undivided  by  direction  of  the  court 
or  of  their  guardian,'*''  and  in  some  states  by  direction  of  the  statute  if  there  is  no 
prayer  for  an  allotinent  in  severalty."^ 

12.  Assailing  the  Action  of  the  Commissioners  —  a.  Waiver  of  Right  to.  If 
there  is  any  irregularity  in  the  action  of  the  commissioners,  or  the  result  I'eached 
by  them  is  deemed  partial  and  prejudicial  to  any  of  the  parties,  he  must,  if  not  con- 
tent to  abide  by  their  allotment  or  other  action,  take  some  measure  to  ]jrevent  its 
becoming  unassailable  by  being  approved  by  the  court,  and  ratified  by  its  final 
judgment.  Before  such  judgment,  he  must  except  to  or  move  to  vacate  or  set 
aside  the  report.  Otherwise  he  waives  all  right  to  assail  it.^'^  Where  no  objec- 
tion is  made  to  a  report,  it  will  be  held  sufficient."^  Irregularities  in  the  proceed- 
ings of  the  commissioners  must  be  corrected,  or  their  consequence  avoided,  by 
opposition  in  some  form  to  the  confirmation  of  their  report.™  But  the  right  to 
avoid  a  report  may  be  waived  or  lost  before  it  is  presented  to  the  court,  as  where 
a  party  causes  the  action  of  which  he  complains  to  be  taken,  or,  knowing  that  it  has 
been  or  is  about  to  be  taken,  acquiesces  therein  or  seeks  to  acquire  rights  thereunder 
and  thereby  causes  further  action  to  be  taken,  or  expenses  to  be  incurred.''' 

b.  Objections  to  Report,  When,  How,  and  By  Whom  Must  Be  Made.  We  have 
already  shown  that  objections  to  the  report  or  to  the  action  of  the  commissioners 
may  be  waived  by  acquiescence.  It  is  therefore  advisable  that  one  knowing  of 
any  unfairness  or  irregularity  in  the  action  of  the  commissioners  should  at  once 
object  to  or  protest  against  it,  or  at  all  events,  should  give  no  ground  for  the  con- 
tention that  he  consented  to  or  had  the  intention  of  acquiescing  in  it.  In  Louisi- 
ana the  code  provides  for  an  officer  to  make  a  "  process  verbal  of  the  objections 
and  declarations  of  the  parties,"  '''^  but  usually  neither  the  commissioners  nor  any 
other  officer  is  charged  with  the  duty  of  making  objections  or  of  preserving  evi- 
dence of  those  made.  The  party  aggrieved  may  file  exceptions  to  the  report  or 
move  to  quash,  vacate,  or  set  it  aside,  or  to  suppress  the  return,'^  or  appear  in 
opposition  to  a  motion  for  its  confirmation.'^*  Sometimes,  as  in  North  Carolina, 
the  time  within  which  exceptions  may  be  filed  is  limited  by  statute,"  and  if  not 
filed  within  that  time  they  are  waived,  and  it  is  the  duty  of  the  court  to  hear  and 
act  upon  the  report,  and  the  parties  must  take  notice  of  such  orders  and  decrees 
as  may  be  made.''^*  It  is  perhaps  rarely  material  by  what  name  the  paper  dis- 
closing objections  is  called,  provided  it  informs  the  court  that  an  interested  party 


64.  Kane  v.  Parker,  4  Wis.  123. 

65.  Cost  V.  Eose,  17  111.  276. 

66.  Croston  v.  Male,  56  W.  Va.  205,  49 
S.  E.  136,  107  Am.  St.  Rep.  918. 

67.  Eddie  v.  Eddie,  138  Mo.  599,  39  S.  W. 
451. 

68.  Leverett  v.  Stevenson,  81  Ga.  701,  8 
S.  E.  72;  McCracken  v.  Droit,  108  111.  428. 
So  if  matters  are  by  the  court  submitted  to 
the  commissioners  which  thev  have  no  au- 
thority to  decide,  exceptions  thereto  cannot 
be  taken  at  a  subsequent  term.  Allen  r. 
Hall,  50  Me.  253. 

69.  Lake  k.  Jarrett,  12  Ind.  395. 

70.  Stewart  v.  Pickard,  1  Rob.  (La.)  415. 

71.  Maryland. —  Godwin  v.  Banks,  89  Md. 
679,  43  Atl.  863. 

'North  Carolina. — Ex  p.  Pittinger,  142  N.  C. 
85,  54  S.  E.  8^5;  Simmons  v.  Fescue,  81 
N.  C.  80. 
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Pennsylvania. —  Sutton's  Appeal,  112  Pa. 
St.  598,  4  Atl.  6. 

Rhode  Island.— Walker  v.  Walker,  (1901) 
47  Atl.  1091. 

Tennessee. — Gass  V.  Waterhouse,  ( Ch.  App. 
1900)  61  S.  W.  450. 

72.  Jones  v.  Crocker,  4  La.  Ann.  8. 

73.  Shumate  v.  Chenault,  108  Ga.  438,  33 
S.  E.  991;  Hay  v.  Estsll,  19  N.  J.  Eq. 
133. 

74.  Hall  V.  Hall,  152  Mass.  136,  25  N.  E. 
84;  Bentley  v.  Long  Dock  Co.,  14  N.  J.  Eq. 
480;  Home's  Estate,  10  Pa.  Dist.  226,  8  Del. 
Co.  140. 

75.  Roberts  v.  Roberts,  143  N.  C.  309,  55 
S.  E  721 ;  Floyd  v.  Rook,  128  N.  C.  10,  38 
S.  E.  33. 

75a.  Roberts  r.  Roberts,  143  N.  C.  309,  55 
S.  E.  721,  where  no  special  notice  of  con- 
firmation was  given  defendant  or  his  counsel. 
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objects  to  tlie  proceedings  and  wishes  denial  of  their  confirmation,™  and  also 
points  out  the  ground  on  whicli  his  objection  rests."  If  a  report  is  set  aside  and 
a  new  partition  made,  any  party  deeming  that  he  has  good  cause  therefor  may 
object  or  except  to  it  as  if  it  were  the  first  or  original  report.'^ 

c.  Grounds  of  Objection.  By  whatever  mode  interposed,  the  objection  to  the 
report  must  be  either  irregularity  in  the  proceedings  of  the  commissioners," 
undertaking  to  dispose  of  questions  not  submitted  to  them,^"  error  in  tiie  conclu- 
sions reached  by  them  and  disclosed  by  the  report  or  otherwise,^^  or  partiality  or 
unfairness.^^  But  whatsoever  be  the  ground  of  the  objection,  it  must  be  one 
whicli  at  least  might  have  operated  to  the  prejudice  of  the  objector,^^  and  was  not 
consented  to  by  him.^*  In  Kortli  Carolina,  to  prevent  the  confirmation  of  the 
report  of  commissioners,  a  motion,  based  upon  the  professed  ground  of  newly 
discovered  evidence,  was  made  and  granted,  and  plaintiff  permitted  to  amend  his 
complaint.  On  examination,  the  proceeding  will  be  found,  in  substance,  to  have 
been  one  to  vacate  the  interlocutory  judgment.^^  Defects  in  the  report  itself 
may  be  ground  for  vacating  it,  unless  the  defect  can  be  cured  by  amendment,  as 
that  the  report  is  uncertain. 

d.  Trial  of  Exceptions  op  Objections.  The  exceptions  or  objections  may  be 
supported  or  overthrown  by  the  report  itself,^^  or  by  other  writings  in  the  case,  in 
which  event  an  issue  of  law  only  is  presented  to  be  determined  by  the  court.  As 
to  issues  of  fact,  the  parties  are  not  entitled  to  trial  before  a  jury.^^  The  court 
may  doubtless  proceed  with  their  trial  as  upon  the  trial  of  an  issue  of  fact  pre- 
sented upon  any  other  motion,  which  is  usually  upon  afiidavits,  although  some- 
times by  the  oral  examination  of  witnesses  in  open  court.  Upon  the  trial  the 
party  objecting  or  excepting  must  be  regarded  as  plaintiff  and  bound  to  assume 


76.  Bentley  v.  Long  Dock  Co.,  14  N.  J.  Eq. 
480. 

77.  Martin  v.  Martin,  95  Va.  26,  27  S.  E. 
810. 

78.  Lancaster  v.  Morgan,  54  Ga.  76. 

79.  As  that  the  parties  had  no  notice  and 
hence  did  not  attend  (Doubleday  v.  Newton, 
9  How.  Pr.  (N.  Y. )  71),  or  the  commissioners 
failed  to  report  the  evidence  when  required 
to  do  so  (Pipkin  v.  Pipkin,  120  N.  C.  161,  26 
S.  E.  697),  but  not  for  failure  to  report 
values  or  as  to  other  facts  not  required  by 
statute  (McClanahan  i.  Hoekman,  96  Va. 
392,  31  S.  E.  516;  Wamsley  v.  Mill  Creek 
Coal,  etc.,  Co.,  56  W.  Va.  296,  49  S.  E. 
141). 

80.  As  by  assuming  to  determine  questions 
of  title.  Ham  v.  Ham,  39  Me.  216;  Gass  v. 
Waterhouse,  (Tenn.  Ch.  App.  1900)  61  S.  W. 
450. 

81.  Proceeding  on  a  false  basis  or  mis- 
taken principles  (Sever  t.  Sever,  8  Mass. 
132;  Haulenbeek  v.  Cronkright,  26  N.  J.  Eq. 
159;  In  re  Hogg,  206  Pa.  St.  415,  50  Atl. 
1057;  Eansom  v.  High,  37  W.  Va.  838,  17 
S.  E.  413,  28  Am.  St.  Eep.  67)  ;  not  following 
the  directions  of  the  court  (Richardson  v. 
Ruddy,  11  Ida.  561,  83  Pac.  606),  or  omitting 
to  partition  part  of  the  property  directed  to 
be  partitioned  (Allen  v.  Hall,  50  Me.  253; 
Partridge  v.  Luce,  36  Me.  16). 

82.  The  partiality  referred  to  and  urged 
as  a  ground  for  setting  aside  the  report  may 
be  ( 1 )  in  a  course  of  conduct  from  which 
bias  or  prejudice  is  inferable,  or  (2)  in  reach- 
ing a  conclusion  which  is  unjust  to  the 
parties,  or  some  of  them,  by  which  one  of 
them  is  allotted  property  of  less  and  another 


of  greater  value  than  his  moiety.  Gooch  v. 
Green,  102  III.  507;  Riggs  v.  Dickinson,  3 
111.  437,  35  Am.  Dec.  113. 

In  England,  apparently,  the  alleged  injus- 
tice will  be  considered  only  when  fraud  or 
intentional  misconduct  can  be  attributed  to 

the  commissioners  therefrom  (Jones  v.   , 

5  L.  J.  Ch.  0.  S.  105,  1  Sim.  136,  2  Eng.  Ch. 
136,  57  Eng.  Reprint  529;  Lister  v.  Lister,  3 
Y.  &  C.  Exch.  540),  or  at  least  a  failure  to 
honestly  exercise  their  judgment  (Peers  f. 
Needham,  19  Beav.  316,  2  Wkly.  Rep.  514,  52 
Eng.  Reprint  371). 

83.  /ZZinois.— Koehler  v.  Klein,  128  HI. 
393,  21  N.  E.  574. 

Indiana. — Winship  v.  Crothers,  20  Ind.  455. 

Kentucky . —  Loughbridge  v.  Cawood,  64 
S.  W.  854,  23  Ky.  L.  Rep.  1127. 

Massachusetts. —  Hall  v.  Hail,  152  Mass. 
136,  25  N.  E.  84. 

Neio  Jersey. —  McMullin  v.  Doughty,  63 
N.  J.  Eq.  800,  52  Atl.  1132;  In  re  Thompson, 
3  N.  J.  Eq.  637. 

North  Carolina.- —  Skinner  v.  Carter,  108 
N.  C.  106,  12  S.  E.  908. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  357 
et  seq. 

84.  Walker  v.  Walker,  (R.  I.  1901)  47 
Atl.  1091.  ' 

85.  Faison  v.  Williams,  121  N.  C.  152,  28 
S.  E.  188. 

86.  Hogg's  Estate,  20  Lane.  L.  Rev.  (Pa.) 
14. 

87.  Richardson  v.  Ruddy,  11  Ida.  561,  83 
Pac.  606. 

88.  Dillman  v.  Cox,  23  Ind.  440. 

In  Georgia  the  rule  is  apparently  different. 
Lancaster  v.  Morgan,  54  Ga.  76. 
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the  burden  of  proof.^"  It  is  not  sufficient,  liowever,  that  tlie  preponderance  of 
evidence  is  in  liis  favor.  The  ])rocee(liiij^  is  somewhat  ana]o<;oiiH  to  a  motion  for 
a  new  trial,  in  which  tlio  report  of  the  commissioners  is  treated  as  if  it  were  tlje 
verdict  of  a  jury,  and  rarely  set  aside  if  there  is  any  evidence  to  sustain  it.** 
Furthermore,  every  reasonable  ])resumption  isiudulf^ed  in  favor  of  the  fairness  of 
the  connnissioners."'  Kevertheless  the  repoi-t  will  be  set  aside  if  inequality  in  tlie 
allotments  is  very  great,  although  neither  fraud,  partiality,  nor  gross  error  of 
judgment  is  shown. 

13,  Action  Which  May  Be  Taken  on  the  Report  of  the  Commissioners.  Wlien 
the  report  of  the  commissioners  conies  on  for  hearing  before  the  court,  whether 
objected  to  or  excepted  to  or  not,  the  court  may,  (1)  set  aside  the  report  in  toto, 
or  modify  it,  and  as  modiiied,  conhrm  it  and  make  the  partition  final,  or  (2j  con- 
firm it  and  thus  make  it  final,  without  modification.  The  idea  that  the  court 
may  modify  or  correct  the  report  appears  to  be  inconsistent  with  the  other  rule 
that  the  court  cannot  directly  make  the  partition.  Nevertheless,  if  the  pj'oceed- 
ing  is  in  equity,  or  of  an  equitable  nature,  the  court  may  probably  modify  the 
partition  as  reported  but  we  doubt  the  existence  of  the  power  unless  restricted 
to  the  correction  of  errors  and  mistakes  obvious  from  an  ins|)cction  of  the  whole 
proceedings  and  where  it  is  clear  that  the  modification  as  directed  by  the  court 
will  only  make  the  final  judgment  express  what  the  commissioners  intended.  If 
the  report  is  set  aside,  partition  remains  to  be  made  and  the  duty  of  making  it 
may  be  recommitted  to  the  original  commissioners,  or  a  new  commission  may 
issue  to  other  commissioners  selected  by  the  court. 

14.  Confirmation  of  Their  Report.  In  Caiiada  the  report  of  commissioners  in 
partition  is  not  required  to  be  specially  confirmed  by  the  court,  but  before  it  will 
be  acted  upon  it  will  be  examined  by  the  court  to  see  whether  there  is  manifest 
error  therein. We  do  not  know  whether  this  means  that  the  report  of  the  com- 
missioners may  of  itself  operate  as  a  partition.  If  so  the  rule  is  entirely  different 
elsewhere.  The  report  is  in  no  sense  a  final  or  judicial  action,  and  does  not 
become  such  until  confirmed  by  the  conrt.^^  Its  confirmation  may  be  denied 
because  of  any  irregularity  in  the  proeeedings.^^^ 


89.  Van  Buskirk  v.  Stover,  162  Ind.  448, 
70  N.  E.  620;  Patterson  v.  Blake,  12  Ind. 
436;  Hancock  v.  Craddock,  2  B.  Mon.  (Ky.) 
389;  Morris  v.  Harrell,  14  La.  Ann.  185; 
McClanahan  v.  Hockman,  96  Va.  392,  31  S.  E. 
616. 

90.  Connecticut. —  Stannard  V.  Sperry,  56 
Conn.  541,  16  Atl.  261. 

Kentucky. — -  Garth  v.  Thompson,  72  S.  W. 
782,  24  Kv.  L.  Rep.  1961;  Lang  v.  Constance, 
46  S.  W.  (393,  20  Ky.  L.  Eep.  502. 

Maryland. —  Crouch  v.  Smith,  1  Md.  Ch. 
401. 

iSlevc;  Jersey. —  McMullin  v.  Doughty,  63 
N.  J.  Eq.  800',  52  Atl.  1132. 

New  York. — Livingston  v.  Clarkson,  4  Edw. 
596. 

^outh  Carolina. — Aldrich  v.  Aldrich,  75 
S.  C.  369,  55  S.  E.  887,  117  Am.  St.  Rop. 
909. 

Wyoming. —  Field  v.  Leiter,  (  1907)  00  Pac. 
378,  92  Pac.  622. 

Canada. —  Lacain  v.  Hosterman,  3  Nova 
Scotia  Dec.  178. 

Among  other  decisions  on  the  subject  in 
■which  it  was  not  necessary  to  go  as  far  as 
sl.alcd  in  tlio  text  see  Godwin  v.  Banks,  89 
Md.  679,  43  Atl.  863;  Wilhelm  v.  Wilhehn,  4 
Md.  Ch.  330;  McMiillin  v.  Doughty,  03  N.  J. 
Eq.  800,  52  At).  1132;  Wright  f.  McCormick, 
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69  N.  C.  14;  Moore  v.  Williamson,  10  Rich. 
Eq.  (S.  C.)  323,  73  Am.  Dec.  93;  Hensel  v. 
Sturn,  (Tex.  Civ.  App.  1894)  25  S.  W.  817. 

91.  Hay  v.  Estell,  19  N.  J.  Eq.  133;  Bent- 
ley  f.  Long  Dock  Co.,  14  N.  J.  Eq.  480 ;  Cross 
V.  Cross,  56  W.  Va.  185,  49  S.  E.  129. 

92.  Borah  v.  Archers,  7  Dana  (Ky.)  176; 
Jewett  V.  Scott,  19  Tex.  567. 

For  cases  setting  aside  reports  on  objec- 
tions involving  questions  of  fact  see  Shumate 
V.  Chsnault,  108  Ga.  438,  33  S.  E.  991; 
Phillips  V.  Phillips,  185  111.  629,  57  N.  E. 
796 ;  Miller  v.  Rouse,  2  Ohio  S.  &  C.  PL  Dec. 
358,  7  Ohio  N.  P.  300;  Home's  Estate,  10 
Pa.  Dist.  226,  8  Del.  Co.  146. 

93.  Shearer  v.  Shearer,  12p  Iowa  394,  101 
N.  W.  175;  Wright  v.  Marsh,  2  Greene  (Iowa) 
94. 

94.  Dunn  v.  Dowling,  1  Ch.  Chamb.  (U.  C.'( 
365. 

Perhaps  this  is  the  rule  in  Louisiana 
(Cooney  v.  Clark,  7  La.  156),  and  in  Maine, 
if  the  report  is  accepted  by  the  court  and 
recorded  as  the  statute  requires  (Southgate 
V.  Burnham,  1  Me.  369),  and  also  in  probate 
proeopdiugs  in  Texas  (Fisliback  v.  Young,  19 
Tex.  515 )'. 

95.  Calhoun  I'.  Rail,  26  Miss.  414. 

95a.  Godfrey  v.  Cunningham,  (Ncbr.  1906) 
109  N.  W  765. 
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15,  Compensating.  The  commissioners  are  entitled  to  be  compensated  for 
their  services,  and  some  courts  have  undertaken  to  specify  ^jper  diem  beyond 
which  the  compensation  slionld  not  go.^^  But  we  apprehend  that,  in  the  absence 
of  any  controlling  statute,  it  must  be  impossible  to  fix  any  per  diem  or  other 
rate  of  compensation  applicable  to  all  cases,  and  that  the  court  must  be  left  in 
eacli  case  in  its  discretion  to  make  sucli  allowance  as  it  may  deem  reasonable,^'' 
and,  in  advance  of  such  allowance,  no  suit  or  other  proceeding  to  collect  for  the 
commissioners'  services  can  be  maintained. The  fact  that  their  report  was  not 
accepted  does  not  deprive  them  of  their  right  to  compensation  if  they  acted  with 
fidelity  and  impartial it3\^^ 

0.  Partition  by  Sale  —  l.  Power  to  Require  Is  Statutory.  The  power  to 
direct  the  partition  of  property  by  sale  and  a  division  of  the  proceeds  is  statutory, 
and  the  circumstances  under  which  it  can  be  exercised  depend  upon  the  statutes 
in  force  in  England,^  and  the  different  states  of  the  United  States.^  The  consti- 
tutionality of  the  American  statutes  upon  this  subject  has  not  been  very  seriously 
questioned,  and,  so  far  as  questioned,  has  been  afiirmed,  and  we  doubt  not 
correctly.^ 

2.  The  Grounds  For  the  Sale  —  a.  Under  the  English  Statutes.  We  shall  not 
enter  into  any  detailed  description  of  the  English  stati;tes,  nor  point  out,  except 
in  a  few  particulars,  the  important  differences  between  them  and  the  American 
statutes.  There  is  a  preliminary  inquiry  as  to  who  are  the  parties  interested  in 
the  property  and  whether  they  are  within  the  jurisdiction  of  the  court,*  although 


96.  Campbell  v.  Campbell,  48  How.  Pr. 
(N.  Y.)  255;  Cabell  v.  Cabell,  4  Hen.  &  M. 
(Va.)  436,  the  one  fixing  the  per  diem  at 
two  dollars  and  the  other  at  five  dollars. 

In  New  York  a  referee  selling  property  in 
partition  is  entitled  to  the  same  compensa- 
tion as  a  sheriff  for  like  services.  Duffy  v. 
Mnller,  52  Misc.  (N.  Y.)  11,  102  N.  Y.  Suppl. 
296;  Keim  v.  Keim,  43  N.  Y.  App.  Div.  88. 
59  N.  Y.  Suppl.  366. 

97.  Cronkright  v.  Haulenbeck,  35  N.  J. 
Eq.  279. 

98.  Smyth  v.  Bradstreet,  5  Cow.  (N".  Y.) 
213. 

99.  Potter  v.  Hazard,  11  Allen  (Mass.) 
187. 

Money  had  and  received. —  A  commissioner, 
it  has  been  held,  cannot  maintain  an  action, 
as  for  money  had  and  received,  against  a 
cotenant,  on  the  ground  that  the  latter  has 
collected  the  charges  allowed  by  the  court  for 
the  services  of  the  commissioners.  Langdon 
V.  Palmer,  133  Mass.  413. 

1.  Pemberton  v.  Barnes,  L.  R.  6  Ch.  685, 
40  L.  J.  Ch.  675,  25  L.  T.  Rep.  N.  S.  577,  19 
Wkly.  Rep.  988;  Roebuck  r.  Chadebet,  L.  R. 
8  Eq.  127,  38  L.  J.  Ch.  488,  20  L.  T.  Rep. 
N.  S.  940;  Warner  r.  Baynes,  Ambl.  589,  27 
Eng.  Reprint  384 ;  Parker  v.  Gerard,  Ambl. 
236,  27  Eng.  Reprint  157;  In  re  Dyer,  54 
L.  J.  Ch.  1133,  53  L.  T.  Rep.  N.  S.  744,  33 
Wkly.  Rep.  806;  Allen  v.  Allen,  42  L.  J.  Ch. 
839,' 21  Wkly.  Rep.  842;  Willis  v.  Willis,  61 
L.  T.  Rep.  N.  S.  610,  38  Wkly.  Rep.  7;  Miles 
V.  Jarvis.  50  L.  T.  Rep.  N.  S.  48;  Griffios  r. 
Griffies,  8  L.  T.  Rep.  N.  S.  758,  11  Wldy. 
Rep.  943 ;  Turner  r.  Morgan,  8  Ves.  Jr.  143, 
32  Eng.  Reprint  307. 

2.  AJahama. —  Johnson  v.  Kellv,  80  Ala. 
135  :  Wilkinson  v.  Stuart,  74  Ala.  198 ;  Oliver 
V.  Jernigan,  46  Ala.  41 ;  Harkins  v.  Pope,  10 
Ala.  493 ;  Deloney  v.  Walker,  9  Port.  497. 


Arkansas. —  Cowling  f.  Nelson,  76  Ark.  146r, 
88  S.  W.  913. 

Colorado. —  Brown  v.  Challis,  23  Colo.  145, 
46  Pac.  679. 

Georgia. —  Rutherford  v.  Jones,  14  Ga.  521, 
60  Am.  Dec.  655. 

Kentucky. — Prather  v.  Davis,  13  Bush  372; 
Stump  V.  Martin,  9  Bush  285;  Horsfall  v. 
Ford,  5  Bush  642;  Burgess  v.  Eastham,  3 
Bush  476;  Pettit  v.  Johnson,  1  Bush  607. 

Maryland. —  Johnson  v.  Johnson,  52  Md. 
668;  Lawes  v.  Lumpkin,  18  Md.  334. 

Mississippi. —  Wilson  v.  Duncan,  44  Miss. 
642. 

New  York. —  Hughes  v.  Hughes,  30  Hun 
349;  Matthews  f.  Matthews,  1  Edw.  565. 

North  Carolina. —  Strudwick  v.  Ashe,  7 
N.  C.  207. 

South  Carolina. —  Pell  v.  Ball,  1  Rich.  Eq. 
361;  Pell  v.  Ball,  Speers  Eq.  518. 

West  Virginia. — Croston  v.  Male,  56  W.  Va. 
205,  49  S.  E.  136,  107  Am.  St.  Rep.  918. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  329 
et  seq. 

In  a  few  of  the  states  the  right  to  parti- 
tion by  sale  has  been  insisted  upon,  inde- 
pendently of  any  statute  specially  authorizing 
it.  Holiey  v.  Glover,  36  S.  C.  404,  15  S.  E. 
605,  31  Am.  St.  Rep.  883,  16  L.  R.  A.  776; 
Dinckle  v.  Timrod,  1  Desauss.  Eq.  (S.  C.) 
109;  Moore  v.  Blagge,  91  Tex.  151,  38  S.  W. 
979,  41  S.  W.  465;  Blagge  f.  Shaw,  (Tex.  Civ. 
Apn.  1897)  41  S.  W.  756. 

3.  Richardson  v.  Monson,  23  Conn.  94; 
Metcalf  V.  Hoopingardner,  45  Iowa  510. 

4.  Powell  V.  Powell,  L.  R.  10  Ch.  130,  44 
L.  J.  Ch.  122,  31  L.  T.  Rep.  N.  S.  737,  23 
Wkly.  Rep.  201 ;  Wood  r.  Gregory,  43  Ch.  D. 
82,  59  L.  J.  Ch.  232,  62  L.  T.  Rep.  N.  P.  179, 
38  Wkly.  Rep.  226;  Sykes  v.  Schofield,  14 
Ch.  D.  629,  49  L.  J.  Cli.  833,  42  L.  T.  Rep. 
N.  S.  822,  29  Wkly.  Rep.  68 ;  Senior  v.  Here- 
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uiuler  some  circunistanccH  Hiich  iii(£uii-y  may  be  oiriittod."  If  persons  owning  u)ore 
than  one  half  of  tlic  pro))ci'ty  uiiito  in  a  deniaiHl  tliorofor,  tliesale  niiiht  bo  ordered 
unless  tiie  eourt  sees  "good  reason  to  tlie  eontrary.'"'  i'ersons  owning  less  tlian 
one  half  of  tlie  property  may  also  demand  its  sale,  and  the  court  has  a  discretion 
to  grant  or  deny  tlie  demand,  provided  the  demand  must  not  be  granted  "unless 
it  appears  nKjre  benelicial  to  the  parties  interested  than  a  partition."^  In  some 
cases  the  i^ersons  dissenting  from  the  sale  may  prevent  it  ijy  executing  an  under- 
taking, as  provided  in  tlie  statutes,  to  purchase  the  shares  of  the  others.** 

b.  Undep  American  Statutes.  Tlie  American  statutes  antedate  those  of 
England  on  this  subject.  Under  all  of  them,  we  believe,  the  presumption  pre- 
vails that  partition  in  kind  should  be  made,  and  it  is  incumbent  on  any  person 
seeking  partition  by  sale  to  show  some  cause  therefor  justifying  it  under  the  stat- 
ute of  his  state. ^  These  causes,  although  expressed  in  different  language  in  the 
various  statutes,  are  very  sinular,  and  all,  or  nearly  all,  sanction  a  partition  by  sale 
when  proceeding  otherwise  nnist  substantially  prejudice  the  parties.  Among  the 
causes  designated  why  partition  should  be  made  by  sale  are  that  partition  by  allot- 
ment will  operate  to  the  "  great  jjrejudice  of  the  owners  " ;    that  the  property 


ford,  4  Ch.  D.  4.94,  25  Wkly.  Rep.  223  ;  Silver 
V.  Udall,  L.  R.  9  Eq.  227,  39  L.  J.  Ch.  118, 
21  L.  T.  Rap.  N.  S.  UOO,  18  Wkly.  Rep.  665; 
Buckingham'  v.  Sellick,  22  L.  T.  Rep.  N.  S. 
370. 

5.  Lees  v.  Coulton,  L.  R.  20  Eq.  20,  44 
L.  J.  Ch.  556,  23  Wkly.  Rep.  644. 

6.  Pemberton  v.  Barnes,  L.  R.  6  Ch.  685, 
40  L.  J.  Ch.  675,  25  L.  T.  Rep.  N.  S.  577,  19 
Wkly.  Rep.  988 ;  In  re  Langdale,  Ir.  R.  5  Eq. 
572. 

What  is  good  reason  to  the  contrary  see 
Rowe  V.  Gray,  5  Ch.  D.  263,  46  L.  J.  Ch.  279, 
25  Wklv.  Rep.  250;  Saxton  v.  Bartley,  48 
L.  J.  Ch.  519,  27  Wkly.  Rep.  615. 

What  is  not  good  reason  to  the  contrary 
see  Porter  v.  Lopes,  7  Ch.  D.  358,  37  L.  T. 
Rep.  N.  S.  824;  Wilkinson  v.  Joberns,  L.  R. 
16  Eq.  14,  42  L.  J.  Ch.  603,  28  L.  T.  Rep. 
N.  S.  724,  21  Wkly.  Rsp.  644;  In  re  Whit- 
well,  L.  R.  19  Ir.  45 ;  Roughton  v.  Gibson,  46 
L.  J.  Ch.  366,  36  L.  T.  Rep.  N.  S.  93,  25 
Wkly.  Rep.  269. 

7.  Freeman  Coten.  &  P.  §  536;  Allen  v. 
Allen,  42  L.  J.  Ch.  839,  21  Wkly.  Rep.  842; 
Riekards  v.  Rickards,  36  L.  J.  Ch.  176,  16 
L.  T.  Rep.  N.  S.  562,  15  Wldv.  Rep.  380. 

8.  Williams  v.  Games,  L.  R.  10  Ch.  204,  44 
L.  J.  Ch.  245,  32  L.  T.  Rep.  N.  S.  414,  23 
Wkly.  Rep.  779;  Drinkwater  V.  Ratcliffe, 
L.  R.  20  Eq.  528,  44  L.  J.  Ch.  605,  33  L.  T. 
Rep.  N.  S.  417,  24  Wkly.  Rep.  25;  Roughton 
V.  Gibson,  46  L.  J.  Ch.  306,  36  L.  T.  Rep. 
N.  S.  93,  25  Wkly.  Rep.  269. 

For  other  decisions  construing  the  English 
statutes  see  Pitt  v.  Jones,  5  App.  Cas.  651, 
49  L.  J.  Ch.  795,  43  L.  T.  Rep.  N.  S.  385,  29 
Wkly.  Rep.  33 ;  Pryor  f.  Pryor,  L.  R.  10  Ch. 
409,  44  L.  J.  Ch.  535,  32  L.  T.  Rep.  N.  S. 
713,  23  Wkly.  Rep.  738;  Taylor  v.  Grange,  15 
Ch.  D.  165,  49  L.  J.  Ch.  794,  43  L.  T.  Rep. 
N.  S.  233,  28  Wkly.  Rep.  93;  Mildmay  v. 
QuickC,  L.  R.  20  Eq.  537,  40  L.  J.  Ch.  667; 
Lys  V.  Lys,  L.  R.  7  Eq.  126,  19  L.  T.  Rep. 
N.  S.  409,  17  Wklv.  Rep.  394;  Hubbard  v. 
Hubbard,  2  Hem.  &'M.  38,  9  L.  T.  Rep.  N.  S. 
606,  71  Eng.  Popriiit  373;  Thompson  v.  Rich- 
ardson, Ir.  R.  6  Eq.  596;  Evans  v.  Evans,  52 
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L.  J.  Ch.  304,  48  L.  T.  Rep.  N.  S.  567,  31 
Wkly.  Rep.  495;  Harper  v.  Bird,  32  L.  T. 
Rep.  N.  S.  428,  23  Wkly.  Rep.  646;  Cass  v. 
Wood,  30  L.  T.  Rep.  N.  S.  670;  Groves  v. 
Carbert,  29  L.  T.  Rep.  N.  S.  129;  Underwood 
V.  Stewardson,  26  L.  T.  Rep.  X.  S.  688,  20 
Wkly.  Rep.  668;  Jackson  v.  Lomas,  23  Wkly. 
Rep.  744. 

9.  Arkansas. —  Rankin  v.  Schofield,  81  Ark. 
440,  98  S.  W.  674. 

Connecticut. — Johnson  V  Olmsted,  49  Conn. 
509. 

Illinois. —  Kloss  v.  Wylezalek,  207  111.  328, 
69  N.  E.  863,  99  Am.  St.  Rep.  220. 

Louisiana. —  Coach  v.  Hake,  49  La.  Ann. 
458,  21  So.  640. 

North  Carolina. —  Gregory  v.  Gregory,  69 
N.  C.  522;  Windley  r.  Barrow,  55  N.  C.  68; 
Davis  V.  Davis,  37  N.  C.  607. 

Tennessee. —  Reeves  v.  Reeves,  1 1  Heisk. 
669. 

West  Virginia. —  Oneal  v.  Stimson^  61 
W.  Va.  551,  56  S.  E.  889. 

United  States. —  Royston  v.  Miller,  76  Fed. 
50. 

10.  Alaska. —  Boone  v.  Manley,  2  Alaska 
502. 

California. —  Code  Civ.  Proc.  §  763. 
Indiana. —  Klinesmith  v.  Socwell,  100  Ind. 
589. 

Michigan. —  Oilman  v.  Boden,  130  Mich. 
125,  98  N.  W.  982,  112  Am.  St.  Rep.  350. 

Montana.— Hurley  v.  O'Neill,  31  Mont.  595, 
79  Pac.  242. 

Nevada. —  Dall  v.  Confidence  Silver-Min. 
Co.,  3  Nev.  531,  93  Am.  Dec.  419. 

New  Jersey. —  White  v.  Smith,  70  N.  J.  Eq. 
418,  02  Atl.  560;  Bentley  v.  Long  Dock  Co., 
14  N.  J.  Eq.  480. 

New  York. —  Stephenson  v.  Cotter.  5  N.  Y. 
Suppl.  749;  Fleet  v.  Dorl.md,  11  How.  Pr. 
489;  Smith  v.  Smith,  10  Paige  470. 

North  Carolina. —  Gregory  v.  Gregory,  69 
N.  C.  522 ;  Windley  r.  Barrow,  55  N.  C.  66. 

Pennsi/hmnia. — Palethorp  r.  Palothorp,  198 
Pn.  St.  .395,  48  Atl.  269. 

?7/fT/(.— Ryan  v.  Egan,  26  Utah  241,  72 
Pac.  933. 
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"cannot  be  conveniently  used  by  the  parties  in  interest  together,  and  a  sale  will 
better  promote  tlie  interests  of  the  owners "  ;  that  it  will  be  depreciated  in 
value,"  or  the  interests  of  the  owners  will  be  prejudiced, or  the  property  ''can- 
not be  equitably  divided,"  ^*  or  its  division  "will  materially  impair  its  value,"  or 
result  in  "  loss  or  injury  to  the  parties  interested,"  ^®  or  that  the  lands  "  cannot  be 
advantageously  divided,"  "  or  a  sale  will  best  promote  the  interests  of  the  parties,'^ 
or  is  manifestly  for  their  interest,'^  or  a  partition  in  kind  cannot  be  made  without 
great  inconvenience,^"  or  "the  interests  of  those  who  are  entitled  to  the  subject, 
or  its  proceeds,  will  be  promoted  by  a  sale  of  the  entire  subject."  In  the  Dis- 
trict of  Columbia  a  sale  may  be  ordered  "  if  it  satisfactorily  appears  that  the  estate 
cannot  be  divided  without  loss  or  injury  to  the  parties  interested."  We  shall 
not  consider  in  detail  the  decisions  made  by  the  courts  of  the  respective  states 
under  the  various  statutes.'^    Whether  property  is  subject  to  partition  by  sale  is 


11.  Contaldi  v.  Errichetti,  79  Conn.  276, 
64  Atl.  219;  Johnson  v.  Olmsted,  49  Conn. 
509. 

12.  Tucker  v.  Parks,  70  Ga.  414;  Royston 
I".  Royston,  13  Ga.  425. 

13.  Kloss  V.  Wylezalek,  207  III.  328,  60 
N.  E.  863,  99  Am.  St.  Rep.  220;  Tibbs  v. 
Allen,  27  111.  119. 

14.  Branscomb  v.  Gillian,  55  Iowa  235,  7 
N.  W.  523. 

15.  Burgess  v.  Eastham,  3  Bush  (Ky.) 
476;  Craddock  v.  Smytlie,  99  S.  W.  216,  30 
Ky.  L.  Rep  455 ;  Atherton  v.  Warren,  85 
S.  W.  1100,  27  Ky.  L.  Rep.  632;  Talbott  v. 
Campbell,  07  S.  W.  53,  23  Ky.  L.  Rep  2198; 
Smith  V.  Upton,  13  S.  W.  721,  12  Ky.  L.  Rep. 
27;  Williams  v.  Coombs,  88  Me.  183,  33  Atl. 
1073. 

16.  Ballantyne  v.  Rusk,  84  Md.  649,  36 
Atl.  361;  Thruston  v.  Minke,  32  Md.  571. 

17.  Ramsey  v.  Humphrey,  162  Mass.  385, 
38  N.  E.  975;  Rutherford  v.  Rutherford,  116 
Tenn.  383,  92  S.  W.  1112,  115  Am.  St.  Rep. 
799. 

18.  Pankey  v.  Howard,  47  Miss.  83;  Wil- 
son V.  Duncan,  44  Miss.  642. 

19.  Rutherford  v.  Rutherford,  116  Tenn. 
383,  92  S.  W.  1112,  115  Am.  St.  Rep.  799; 
Wilson  V.  Bogle,  95  Tenn.  290,  32  S.  W.  386, 
49  Am.  St.  Rep.  929 ;  Ross  v.  Ramsey,  3  Head 
(Tenn.)  15;  Davidson  v.  BoAvden,  5  Sneed 
(Tenn.)  129;  Helm  t;.  Franklin,  5  Humphr. 
(Tenn.)  404. 

20.  Baldwin  v.  Aldrich,  34  Vt.  526,  80 
Am.  Dec.  695. 

21.  Wilson  V.  Smith,  22  Gratt.  (Va.)  493; 
Croston  v.  Male,  56  W.  Va.  205,  49  S.  E. 
136,  107  Am.  St.  Rep.  918;  Roberts  f.  Cole- 
man, 37  W.  Va.  143,  16  S.  E.  482. 

22.  Willard  v.  Willard,  145  U.  S.  116,  12 
S.  Ct.  818,  36  L.  ed.  644,  Gray,  J.,  delivering 
the  opinion  of  the  coiirt. 

On  the  other  hand  partition  in  kind  should 
be  ordered  when  it  appears  that  land  can- 
not be  sold  without  great  loss.  Craighead  v. 
Pike,  58  N.  J.  Eq.  15,  43  Atl.  424  [afftrmed 
in  60  K  J.  Eq.  443,  45  Atl.  1091].  Tlae 
established  test  of  whether  a  partition  in 
kind  would  result  in  "  great  prejudice  to  the 
owners  "  is  whether  the  value  of  the  share 
of  each  in  case  of  a  partition  would  be  ma- 
terially less  than  his  share  of  the  money 
equivalent  that  could  probably  be  obtained 


for  the  whole.  Idema  v.  Comstock,  131  Wis. 
16,  110  N.  W.  786. 

23.  Those  desiring  to  consult  these  deci- 
sions in  detail  will  find  the  following  ma- 
terial : 

California. —  Mitchell  v.  Cline,  84  Cal.  409, 
24  Pac.  164;  McGillivray  v.  Evans,  27  Cal. 
92. 

Colorado. —  Waterbury  v.  Fisher,  23  Colo. 
256,  47  Pac.  277;  Brown  V.  Challis,  23  Colo. 
145,  46  Pac.  679. 

Connecticut. —  Contaldi  v.  Errichetti,  79 
Conn.  276,  64  Atl.  219;  Johnson  v.  Olmsted, 
49  Conn.  509;  Ford  v.  Kirk,  41  Conn.  9; 
Wilson  V.  Peck,  39  Conn.  54. 

District  of  Columbia. —  Walker  v.  Lyon,  6 
App.  Cas.  484. 

Georqia. — -Gordon  v.  McLeroy,  115  Ga.  768, 
42  S.  E.  68;  Tucker  v.  Parks,  70  Ga.  414; 
Grimes  V.  Little,  56  Ga.  649 ;  Coleman  v. 
Lane,  26  Ga.  515. 

Illinois. —  Watke  f.  Stine,  214  111.  563,  73 
N.  E.  793;  Kloss  v.  Wylezalek,  207  111.  328, 
09  N.  E.  863,  99  Am.  St.  Rep.  220  ;  Donaldson 
V.  Duncan,  199  111.  167,  65  N.  E.  146;  Wilson 
V.  Illinois  Trust,  etc..  Bank,  166  111.  9,  46 
N.  E.  740;  Hartmann  v.  Hartmann,  59  111. 
103 ;  Francisco  v.  Hendricks,  28  111.  64 ;  Tibbs 
V.  Allen,  27  111.  119;  Greenup  f.  Sewell,  18 
111.  50. 

Indiana. — Alleman  v.  Hawley,  117  Ind.  532, 
20  N.  E.  441 ;  Klinesmith  v.  Socwell,  100  Ind, 
589;  Lucas  v.  Peters,  45  Ind.  313. 

loica. —  Shearer  v.  Shearer,  125  Iowa  394, 
101  N.  W.  175;  Brown  v.  Cooper,  98  Iowa 
444,  67  N.  W.  378,  60  Am.  St.  Rep.  190,  33 
L.  R.  A.  61 ;  Branscomb  v.  Gillian,  55  Iowa 
235,  7  N.  W.  523. 

Kentucky. —  Gray  v.  Cornwall,  95  Ky.  566, 
26  S.  W.  1018,  16  Ky.  L.  Rep.  228;  Graham 
V.  Graham,  8  Bush  334 ;  Goodman  v.  Boran, 
1  Duv.  187;  Irvin  v.  Divine,  7  T.  B.  Mon. 
246;  Jackson  v.  Macey,  Hard.  582;  Wormald 
V.  Heinze,  90  S.  W.*  1064,  28  Ky.  L.  Rep. 
1022;  Atherton  v.  Warren,  85  S.  W.  1100,  27 
Ky.  L.  Rep.  632;  Larrabee  v.  Larrabee,  71 
S.  W.  645,  24  Ky.  L.  Rep.  1423;  Bell  v. 
Smith,  71  S.  W.  433,  24  Ky.  L.  Rep.  1328; 
Talbott  f.  Campbell,  67  S.  W.  53,  23  Ky.  L. 
Rep.  2198;  Conner  v.  Cox,  22  S.  W.  605,  15 
Ky.  L.  Rep.  140;  Power  v.  Power,  15  S.  W. 
523,  12  Kv.  L.  Rep.  793;  Smith  v.  Upton, 
13  S.  W.  721,  12  Ky.  L.  Rep.  27. 
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ordinaril  y,  and  perhaps  always,  a  question  of  fact  oiily,^  altliougli  there  are  classes 
of  cases  in  whicli  tlie  propriety  (jf  partition  by  sale  appears  so  obvious  tiiat,  on  a 
request  for  partition  in  that  mode,  tJie  resistant  may  well  be  deemed  to  be  called 
upon  to  assume  the  burden  of  proof,  such,  for  iristance,  as  cases  calling  for  the 
l)artition  of  a  single  house  and  lot  in  a  city,^'"'  of  a  factory,'-'-''  or  of  a  water  right,^ 
although  such  right  is  sometimes  partitionable  otherwise  than  by  sale.^  If  a  tract 
of  land  is  valuable  chiefly  for  oil,  or  gas,  or  both,  beneath  its  surface  its  partition 
must  be  by  a  sale  and  a  divisi(jn  (;f  the  proceeds.^* 

3.  Proceedings  to  Procure  Order  For.    The  proceedings  up  to  the  point  of 


Louisiana. —  Friedrieh  v.  Friediich,  111  La. 
26,  35  So.  371;  Coach  v.  Hake,  49  La.  Ann. 
458,  21  So.  640;  Soniat  v.  Supple,  48  La. 
Ann.  296,  19  So.  128 ;  Dumestre's  Succession, 
40  La.  Ann.  571,  4  So.  328;  Cazes  v.  Gassie, 
40  La.  Ann.  360,  3  So.  840;  Blakemore  v. 
Blakemoi  e,  39  La.  Ann.  804,  2  So.  565 ;  Hol- 
liday  v.  Holliday,  38  La.  Ann.  175;  Meyer  v. 
Pargoud,  34  La.  Ann.  969;  Keller  v.  Judson, 
18  La.  Ann.  282;  Placencia  v.  Placencia,  8 
La.  573. 

Maine. — ■  Williams  v.  Coombs,  88  INIe.  183, 
33  Atl.  1073;  Wood  v.  Little,  35  Me.  107. 

Maryland. — •  Ballantyne  f.  Rusk,  84  Md. 
649,  36  Atl.  361;  Brendel  v.  Klopp,  69  Md. 
1,  13  Atl.  589;  Savary  v.  Da  Camara,  00  Md. 
139;  Thruston  v.  Minke,  32  Md.  571;  Cillings- 
lea  V.  Baldwin,  23  Md.  85;  Calwell  v.  Boyer, 

8  Gill  &  J.  136. 

Massachusetts. —  Heald  v.  Kennard,  180 
Mass.  521,  63  N.  E.  4;  Ramsey  v.  Humphrey, 
162  Mass.  385,  38  N".  E.  975. 

Michigan. —  Gilman  v.  Boden,  136  Mich. 
125,  98  N.  W.  982,  112  Am.  St.  Rep.  356; 
Claxton  V.  Claxton,  56  Mich.  557,  23  N.  W. 
310. 

Mississippi. —  Higginbottom  v.  Short,  25 
Miss.  160,  57  Am.  Dee.  198. 

Missouri. —  Joerger  v.  Joerger,  193  Mo.  133, 
91  S.  W.  918;  Carpenter  v.  Coats,  183  Mo. 
52,  81  S.  W.  1089. 

Montana. — Hurley  v.  O'Neill,  31  Mont.  595, 
79  Pae.  242. 

'Nevada. —  Dall  v.  Confidence  Silver-Min. 
Co.,  3  Nev.  531,  93  Am.  Dec.  419. 

'New  Hampshire. — Allard  v.  Carleton,  64 
N.  H.  24,  3  Atl.  313;  Barney  v.  Leeds,  54 
N.  H.  128. 

New  Jersey. —  White  v.  Smith,  70  N.  J.  Eq. 
418,  62  Atl.  500;  Craighead  v.  Pike,  60  N.  J. 
Eq.  443,  45  Atl.  1091 ;  Kemble  V.  Kemble,  44 
N.  J.  Eq.  454,  11  Atl.  733;  Jackson  v.  Beach, 
(Ch.  1885)  2  Atl.  22;  Davidson  v.  Thompson, 
22  N.  J.  Eq.  83. 

Neio  York. —  Brooks  v.  Davey,  109  N.  Y. 
495,  17  N.  E.  412;  Smith  v.  Brookhaven,  36 
N.  Y.  App.  Div.  386,  55  N.  Y.  Suppl.  370; 
Chittenden  v.  Gates,  18  N.  Y.  App.  Div.  169, 
45  N.  Y.  Suppl.  768;  Haywood  v.  Judson,  4 
Barb.  228;  Van  Arsdale'».  Drake,  2  Barb. 
599 ;  Dresser  v.  Travis,  39  Misc.  358,  79  N.  Y. 
Suppl.  924  ^affirmed  in  87  N.  Y.  App.  Div. 
632,  84  N.  Y.  Suppl.  11241;  Eisner  r,.  Curiel, 
20  Misc.  245,  45  N.  Y.  Suppl.  1010;  Cost«r  v. 
Coster,  21  N.  Y.  Suppl.  203;  David  v.  David, 

9  N.  Y.  Suppl.  250;  Stephenson  v.  Cotter,  5 
N.  V.  Ruppl.  749;  ITulse  v.  Hulse,  5  N.  Y. 
Suppl.  747,  17  N.  Y.  Civ.  Proe.  92;  Tucker  v. 
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Tucker,  19  Wend.  226;  Smith  r.  Smitli,  10 
Paig3  470;  Clason  v.  Clason,  6  Paige  541 
\_affirmed  in  18  Wend.  369] ;  Smith  v.  Smith, 
Hoiiin.  5t)0. 

North  Va/rolina. —  Foreman  v.  Hough,  98 
N.  C.  386,  3  S.  E.  912;  Bragg  v.  Lyon,  93 
N.  C.  151;  Trull  v.  Rice,  85  N.  C.  327; 
Gregory  v.  Gregory,  09  N.  C.  522;  McKay  v. 
McNeill,  59  N.  C.  258;  Windley  v.  Barrow, 
55  N.  C.  60;  Davis  v.  Davis,  37  N.  C.  607. 

Pennsylvania.. —  Black  v.  Black,  200  Pa.  St. 
116,  55  Atl.  847;  Palethorp  v.  Palethorp,  198 
Pa.  St.  3!}5,  48  Atl.  269;  Davis'  Estate,  3 
Leg.  Gaz.  77. 

i^outh  Carolina. —  Steedman  v.  Weeks,  2 
Strobh.  Eq.  145,  49  Am.  Dec.  600. 

Tennessee. —  Rutherford  v.  Rutherford,  116 
Tenn.  383,  92  S.  W.  1112,  115  Am.  St.  Rep. 
799 ;  Wilson  v.  Bogle,  95  Tenn.  290,  32  S.  W. 
386,  49  Am.  St.  Rep.  929;  Reeves  v.  Reeves, 
11  Heisk.  669;  Ross  v.  Ramsey,  3  Head  15; 
Helm  V.  Franklin,  5  Humphr.  404. 

Utah. —  Ryan  v.  Egan,  26  Utah,  241,  72 
Pac.  933. 

Vermont. —  Baldwin  f.  Aldrich,  34  Vt.  526, 
80  Am.  Dec.  695. 

Virginia. —  Beckham  v.  Duncan,  (1888)  5 
S.  E.  690;  Ssamster  v.  Blackstock,  83  Va. 
232,  2  S.  E.  36,  5  Am.  St.  Rep.  262;  Parker 
V.  McCoy,  10  Gratt.  594. 

West  Virginia. —  Herold  v.  Craig,  59  W.  Va. 
353,  53  S.  E.  466 ;  Croston  r.  Male,  56  W.  Va. 
205,  49  S.  E.  136,  107  Am.  St.  Rep.  918; 
Roberts  v.  Coleman,  37  W.  Va.  143,  16  S.  E. 
482;  Casto  v.  Kintzel,  27  \N.  Va.  750. 

'Wisconsin. —  Vesper  v.  Farnsworth,  40  Wis. 
357. 

United  States. —  Briges  v.  Sperry,  95  U.  S. 
401,  24  L.  ed.  390;  East  Coast  Cedar  Co.  v. 
People's  Bank,  111  Fed.  446,  49  C.  C.  A. 
422;  Hayne  t:  Gould,  54  Fed.  963;  Hayne  v. 
Gould,  54  Fed.  951. 

24.  Mitchell  v.  Cline,  84  Cal.  409,  24  Pac. 
164. 

25.  Bell  V.  Smith,  71  S.  W.  433,  24  Ky. 
L.  Rep.  1328;  Williams  v.  Coombs,  88  Me. 
183,  33  Atl.  1073;  Gilman  r.  Boden,  136 
Mich.  125,  98  N.  W.  982,  112  Am.  St.  Rep. 
356. 

26.  Wood  r.  Little,  35  Me.  107. 

27.  McGillivray  v.  Evans,  27  Cal.  92; 
Brown  v.  Cooper,  98  Iowa  444,  67  N.  W.  378, 
60  Am.  St.  Rep.  190,  33  L.  R.  A.  61;  Blasdell 
V.  Baldwin,  3  Out.  App.  6. 

28.  Smith  v.  Smith,  HofTm.  (N.  Y.)  506. 
28a.  TTall  v.  Vernon,  47  W.  Va.  295,  34 

S.  E.  764,  81  Am.  St.  Rep.  791;  D-^ngerfield 
V.  Caldwell,  151  Fed.  554,  81  C.  C.  A.  400. 
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procuring  the  order  of  sale  are  ordinarily  the  same  as  when  partition  by  allotment 
is  sought,  for  niiuiy  of  the  statutes,  especially  in  tlie  code  states,  do  not  require 
any  allegation  in  the  pleadings  respecting  the  mode  of  partition,^^  but  this  is  not 
universally  true.™  When  the  complaint  undertakes  to  make  an  allegation  on  this 
subject,  it  seems  sufficient  to  allege  the  ultimate  fact  substantially  in  the  language 
of  the  statute,  without  going  into  details  by  disclosing  the  evidentiary  facts  from 
which  the  pleader  draws  his  conclusion.^^  When  any  of  the  parties  in  his  plead- 
ing makes  the  allegation  necessary  to  require  a  sale,  this  tenders  an  issue,  which, 
unless  confessed  by  the  otJier  parties  in  interest,  requires  a  trial  before  the  court. 
In  the  absence  of  any  tender  of  an  issue  of  this  character,  the  court  must  enter 
its  interlocutory  judgment  declaring  the  interests  of  the  respective  parties  and 
appointing  commissioners  to  make  partition  in  accordance  therewith.  In  other 
words,  the  sale  may  be  ordered  on  the  allegation  of  one  party  and  the  admission, 
of  the  other  either  in  express  terms  or  by  his  failure  to  deny,^^  and  it  is  said  in  one 
case  that  the  matter  of  procedure  is  left  to  the  discretion  of  the  court.^^  Whether 
there  shall  be  partition  by  sale  or  by  allotment  is  doubtless  a  judicial  question  to 
be  ultimately  determined  by  the  court,^*  in  solving  which,  in  the  absence  of  express 
or  controlling  statutory  provisions,  it  may  pursue  any  method  of  inquiry  appro- 
priate to  judicial  proceedings.  Tims  if  it  is,  strictly  speaking,  a  court  of  chan- 
cery, it  may  pursue  the  chancery  practice  and  refer  the  inquizy  to  a  master  in 
chancery or,  at  least  in  Louisiana,  may  appoint  experts  to  examine  the  property 
and  make  re[)orts  embodying  the  conclusions  reached  by  them.^^  But  whether  a 
reference  is  made  before  the  appointment  of  commissioners  or  they  are  left  to 
undertake  the  partition  and  subsequently  report  that  they  cannot  do  so,  the  court 
must  pass  on  the  question,  and  either  by  its  interlocutory  judgment  or  by  some 
order  subsequently  entered,  authorize  the  sale,^^  and  the  entry  of  a  formal  order 
after  a  sale  is  not  sufficient  to  validate  it.^^    The  master,  connnissioner,  referee,  or 


29.  Bartlett  v.  Mackey,  130  Cal.  181,  62 
Pae.  482;  Segur  x,.  Sorel,  11  La.  439;  Hill  %. 
Young,  7  Wash.  33^  34  Pac.  144;  Field  v. 
Leiter,  (Wyo.  1907)  90  Pae.  378,  92  Pac. 
622;  Willard  v.  Willard,  145  U.  S  116,  12 
S.  Ct.  818,  36  L.  ed.  644. 

30.  Keaton  v.  Terry,  93  Ala.  85,  9  So.  524; 
McEvoy  V.  Leonard,  89  Ala.  455,  8  So.  40; 
Snedicor  v.  Mobley,  47  Ala.  517;  Bacon  v. 
Bills,  6  Ky.  L.  Rsp.  218;  Slinglufif  v.  Stanley, 
66  Md.  220,  7  Atl.  261 ;  Meshaw  v.  Mesliaw, 
2  Md.  Ch.  12;  Roberts  v.  Coleman,  37  W.  Va. 
143,  16  S.  E.  482. 

31.  De  Uprey  v.  De  Uprey,  27  Cal.  329, 
87  Am.  Dec.  81;  Wickes  i;.  Wickes,  98  Md. 
307,  56  Atl.  1017;  Hayes  v.  McReynolds,  144 
Mo.  348,  46  S.  W.  161 ;  Allen  v.  Chappell,  78 
N.  C.  238. 

32.  Burnell  v.  Burnell,  11  Ch.  D.  213,  48 
L.  J.  Ch.  412,  27  Wkly.  Rep.  749 ;  Greenwood 
v.  Percy,  26  Beav.  572,  53  Eng.  Reprint 
1019 ;  Thompson  v.  Richardson,  Ir.  R.  6  Eq. 
596. 

33.  Stevens  v.  McCormick,  90  Va.  735,  19 
S.  E.  742. 

34.  Irvin  v.  Divine,  7  T.  B.  Mon.  (Ky.) 
246. 

And,   unless   restrained   by  statute,  tho 

court  may  determine  the  question  for  itself, 
on  evidence  adduced  before  it,  and  without 
calling  to  its  aid  any  master,  expert,  or  com- 
missioner (Green  v.  Cannadv,  77  S.  E.  193. 
57  S.  E.  832  :  Bennett  v,  Bennett,  8  Grant  Ch. 
( U.  C. )  446 ) ,  or  "  real  representative,"  this 
being  the  name  given  in  a  certain  province 


to  the  person  to  whom  a  reference  is  made 
when  the  court  does  not  try  the  question 
directly  {In  re  Foster,  1  Ch.  Chamb.  (U.  C.) 
103). 

Although  default  is  made  by  defendant 
commissioners  must  be  appointed  in  Arkan- 
sas. Moore  v.  Willey,  77  Ark.  317,  91  S.  W. 
184,  113  Am.  St.  Rep.  151. 

35.  Fisk  V.  Grosvenor,  (N.  J.  Ch.  1890) 
20  Atl.  261;  Enyard  v.  Nevius,  (N.  J.  Ch. 
1889)  18  Atl.  192;  Wain  v.  Meirs,  27  N.  J. 
Eq.  351;  Thompson  v.  Hardman,  6  Johns.  Ch. 
(N.  Y.)  436;  Steven  v.  Hunter,  14  Grant  Ch. 
(U.  C.)  541;  O'Lone  v.  O'Lone,  2  Grant  Ch. 
(U.  C.)  642. 

The  court  sometimes  proceeds  directly  on 
the  evidence  without  making  any  reference 
or    requiring    any   report   on   the  question 

(Saunders  v.  Saunders,  (Tex.  Civ.  App. 
1901)  62  S.  W.  797),  and  so  too  the  court 
sometimes  disregards  the  report  of  the  master 
to    whom    the    inquiry    has    been  referred 

(Barnes  v.  Taylor,  30  N.  J.  Eq.  7). 

36.  Cameron  v.  Lane,  36  La.  Ann.  710. 

But  it  is  not  absolutely  necessary  to  re- 
sort to  experts.  The  court  may  determine 
the  question  without  their  aid  and  for  this 
pvirpose  receive  any  competent  evidence.  Loyd 
V.  Loyd,  23  La.  Ann.  231;  Florance  v.  Hills, 
11  La.  Ann.  388;  Kohn  v.  Marsh,  3  Rob. 
(La.)  48. 

37.  McLain  v.  Van  Winkle,  46  HI.  406; 
Pratt  V.  Bentley,  4  Rich.  (S.  C.)  19. 

38.  Denning  v.  Clark,  59  111.  218;  McLain 
V.  Van  Winkle,  46  111.  406. 
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other  person  charged  with  tlic  duty  of  inquiring  and  reporting  must,  in  his 
report,  state  the  facts  on  whicli  liis  conclusion  is  fuundcd,'"  and  wlietliei' the  quo(>- 
tion  is  presented  on  or  in  connection  witii  a  I'cport,  tlie  evidence  sliould  estahlisli 
the  necessity  for  a  sale  to  warrant  or  su[)port  an  order  directing  it.*'  Quite  fre- 
queutl}',  when  the  question  is  presented  to  tlie  court  before  the  appointment 
of  couunissioners  is  made,  even  though  a  master  lias  reported  upon  it,  and 
the  evidence  docs  not  remove  doubt,  commissioners  are  appointed  and  direc^tcd 
to  make  partition,  but  tliis  is  rather  a  step  in  the  inquiry  than  a  determina- 
tion that  a  sale  sliall  not  be  resorted  to/^  Althougli  the  interlocutory  judg- 
ment is  often  entered  in  advance  of  any  inquiry  as  to  the  mode  of  partition, 
we  believe  it  is  never  the  practice  to  direct  a  sale,  unless  as  a  part  of  such 
judgment,  until  after  its  entry,  tlic  theory  l;eing  that  the  first  judicial  inquiry 
must  relate  to  and  result  in  declaring  the  rights  of  the  parties  in  the  property/^ 
The  commissionei's,  although  ai)pointed  to  make  partition,  having  reported  their 
inability  to  do  so  otherwise  than  by  sale,  any  party  interested  in  their  further 
action  may  by  appropriate  motion  present  the  question  to  the  court,  which,  if  it 
agrees  with  the  conclusion  of  the  commissioners,  will  direct  them  to  make  a  sale 
either  of  the  whole  property  or  of  such  part  as  they  have  declared  their  inability 
to  otherwise  partition.^^  Although  the  report  of  the  commissioners  is  not  conclu- 
sive," but  may  be  contested,  in  which  event  it  may  be  regarded,  where  the  facts 
disclosed  as  requiring  a  sale  sustain  that  conclusion,  as  prima  facie  establishing 
the  necessity  for  a  sale  and  as  requiring  those  resisting  the  sale  to  assume  the 
burden  of  proof.^^  JSTot  only  is  the  action  of  the  court  required  in  all  cases,  but 
some  of  the  decisions  place  so  much  emphasis  on  such  action  and  the  necessity  of 
evidence  to  support  it  as  to  warrant  the  conclusion  that  the  order  of  sale  may  at 
a  remote  time  be  assailed  on  account  of  the  absence  or  insufficiency  of  the 
evidence.*^ 

4.  For  and  Against  Whom  a  Sale  May  Be  Ordered.  Any  cotenant  is  obviously 
entitled  to  ask  for  a  sale  unless  under  some  disabilit3^  It  is  therefore  no  objec- 
tion that  he  holds  as  a  trustee,^''  nor,  in  England,  that  he  is  a  mortgagee  only.^^ 
The  request  for  a  sale  may  be  by  a  married  woman.*^  Application  for  a  sale 
may  also  be  made  bj',  or  on  behalf  of,  an  infant ;  biit  the  court  will  doubtless  take 
more  care  than  in  the  case  of  an  adult  to  ascertain  whether  his  interests  will  be 


39.  Indiana. —  Lake  v.  Jarrett,  12  Ind. 
395. 

Louisiana. — Lecarpentier  v.  Lecarpentier,  5 
La.  Ann.  497;  Nott  v.  Daunoy,  2  Mart. 
N.  S.  L 

New  York. —  Tucker  v.  Tucker,  19  Wend. 
226. 

Pennsylvania. —  Vidal  v.  Girard,  1  Miles 
322. 

South  Carolina. —  Steedman  v.  Weeks,  2 
Strobh.  Eq.  143_,  49  Am.  Dec.  6G0. 

West  Virginia. —  Stewart  v.  Tennant,  52 
W.  Va.  559,  44  S.  E.  223. 

40.  Mackin  r.  Wilds,  106  La.  1,  30  So.  257 ; 
Fisk  V.  Grosvenor,  (N.  J.  Ch.  1890)  20  Atl. 
261. 

The  return  of  the  commissioners  is  not 
conclusive,  but  may  be  contested  by  any 
party.    McCann  v.  Brown,  43  Ga.  386. 

41.  Wain  V.  Meirs,  27  N.  J.  Eq.  77;  Rey- 
nolds r.  Kpynolds,  5  Paige  (N.  Y.)  161. 

42.  Brondel  v.  KIopp,  69  Md.  1,  13  Atl. 
589;  Northrop  V.  Anderson,  8  How.  Pr. 
(N.  Y.)  351;  Stewart  v.  Tennant,  52  W.  Va. 
659,  44  S.  E.  223;  Cliilders  V.  Loudin,  51 
W.  Va.  559,  42  S.  E.  637. 

43.  Ramsey  V.  Humphrey,  162  Mass.  385, 
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38  N.  E.  975;  Southack  v.  Central  Trust  Co., 
62  N.  Y.  App.  Div.  260,  70  N.  Y.  Suppl. 
1122;  Smith  v.  Brookhaven,  36  N.  Y.  App. 
Div.  386,  55  N.  Y.  Suppl.  370;  Eisner  v. 
Curiel,  20  Misc.  (N.  Y.)  245,  45  N.  Y.  Suppl. 
1010. 

44.  MeCann  v.  Brown,  43  Ga.  386. 

45.  Watks  V.  Stine,  214  111.  563,  73  N.  E. 
793. 

46.  Illinois. —  McLain  r.  Van  Winkle,  46 
111.  406. 

Louisiana. —  Gernon  v.  Bestick,  15  La.  Ann. 
697. 

Maryland. —  Earle  V.  Turton,  26  Md.  23. 
il/wsissjppi.— Tindall  v.  Tindall,  (1888)  3 
So.  581. 

A'e/y  York. —  Gallatian  v.  Cunningham,  8 
Cow.  361. 

47.  Simpson  v.  Denny,  10  Ch.  D.  28,  27 
Wkly.  Rep.  280;  Stace  v.  Gage,  8  Ch.  D.  451, 
47  L.  J.  Ch.  608,  38  L.  T.  Rep.  N.  S.  843,  26 
Wkly.  Rep.  605. 

48.  Davenport  r.  King,  49  L.  T.  Rep.  N.  S. 
92,  31  Wkly.  Rep.  911. 

49.  Higgs  r.  Dorkis,  L.  R.  13  Eq.  280,  41 
L.  J.  CIk  150,  25  L.  T.  Rep.  N.  S...903,  20 
Wkly.  Rep.  279. 
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promoted  by  a  sale.^"  It  is  said  tliat  a  life-tenant  of  an  undivided  one  fourth  of 
the  property  is  not  entitled  to  an  order  for  its  sale,^^  but  no  reason  is  given  for  so 
saying,  and  probably  none  can  be  given.  For  the  sale  is  but  a  mode  of  partition, 
and  when  a  party  is  entitled  to  partition,  he,  if  the  other  facts  require  it,  is  to 
the  extent  of  his  estate,  entitled  to  partition  by  sale;^^  iind,  on  the  other  hand, 
where  he  cannot  maintain  the  proceeding  for  partition,  a  sale  on  liis  demand  can- 
not l)e  supported.^^  As  to  the  persons  against  whom  an  order  of  sale  may  be 
granted,  we  apprehend  there  cati  be  no  limit,  provided  they  are,  in  the  proceed- 
ing before  the  court,  compellable  to  make  partition,  although  as  to  infants  and 
other  incompetents  and  persons  under  disability,  the  court  will  take  special  care 
to  protect  their  interests,^*  and  in  some  of  the  states  statutes  are  in  force  intended 
to  specially  safeguard  such  interests.^^  The  existence  of  mortgages  or  otlier 
liens  does  not  prevent  the  sale,^®  nor  do  outstanding  leases.^''  In  North  Carolina 
a  sale  will  not  be  authorized  against  a  tenant  by  the  curtesy.^^  Usually  an  estate 
in  possession  cannot  be  sold  at  the  instance  of  a  remainder-man.''^  The  court 
ma}'',  however,  when  tiiat  course  seems  equitable,  except  certain  estates  or  inter- 
ests from  the  sale.^"  Except  in  so  far  as  the  English  statutes  may  have  given 
their  courts  a  discretion,*^^  and  in  so  far  as  the  American  courts  interpose  on  behalf 
of  minors,"'''  the  right  of  a  party  entitled  to  a  partition  to  liave  it  made  by  sale 
seems  to  be  absolute,  and  not  to  yield  to  considerations  of  special  hardsliip 
operating,  or  which  may  properly  operate,  against  another  party,  and  which  his 
peculiar  circumstances  may  render  him  unable  to  avoid.''^  No  proliibition  or 
condition  imposed  by  one  of  the  cotenants  can  imj^air  the  right  as  to  the  others.*^ 
6.  Proceedings  After  Ordering  the  Sale  —  a.  Appraisement  to  Prevent  Sale. 
In  a  few  of  the  states,  before  proceeding  to  sell,  the  commissioners  nmst  make  an 
appraisement  of  the  property  which,  being  returned  to  court,  any  of  the  parties 
willing  to  do  so  may  take  the  property  by  paying  such  appraised  value,  and  if  no 
offer  to  so  take  it  is  made,  the  sale  must  proceed,  and,  in  some  of  the  states,  must 
realize  a  specified  portion  of  the  appraisement;®^  but  generally  no  appraisement 


50.  Coker  f.  Pitts,  37  Ala.  692;  Grove  v. 
Comyn,  L.  R.  18  Eq.  387,  22  Wkly.  Rep. 
723;  Davey  t;.  Wietlisbaeh,  L.  R.  15  Eq.  209. 

The  consent  may  be  given  by  the  infant's 
next  friend  or  guardian  ad  litem,.  Riming- 
ton  !/.  Hartley,  14  Ch.  D.  630,  43  L.  T.  Rep. 
N.  S.  15,  29  Wkly.  Rep.  42;  Piatt  f.  Piatt, 
28  Wldy.  Rep.  533. 

51.  In  re  Rudy,  185  Pa.  St.  359,  39  Atl. 
968,  64  Am.  St.  Rep.  654. 

52.  Jameson  v.  Hayward,  106  Cal.  682,  39 
Pac.  1078,  46  Am.  St.  Rep.  268. 

53.  Pankey  v.  Howard,  47  Miss.  83;  Scheu 
V.  Lehning,  31  Hun  (N.  Y.)  183,  66  How. 
Pr.  231;  Lee's  Estate,  13  Pliila.  (Pa.)  291. 

54.  Coker  v.  Pitts,  37  Ala.  692;  Grove  f. 
Comyn,  L.  R.  18  Eq.  387,  22  Wkly.  Rep.  723 ; 
Davey  y.  Wietlisbaeh,  L.  R.  15  Eq.  269.  The 
consent  may  be  given  by  the  infant's  next 
friend  or  guardian  ad  litem.  Gernon  v. 
Bestiek,  15  La.  Ann.  697;  Albright  v. 
Flowers,  52  Miss.  246;  Walker  V.  Walker,  3 
Abb.  N.  Cas.  (N.  Y.)  12;  Jones  v.  Douglass, 
1  Tenn.  Ch.  357;  Rimington  v.  Hartley,  14 
Ch.  D.  630,  43  L.  T.  Rep.  N.  S.  15,  29  Wkly. 
Rep.  42;  Piatt  v.  Piatt,  28  Wkly.  Rep.  533. 
A  eotenant  cannot  prevent  a  sale  by  convey- 
ing to  a  minor.  Kean  v.  Tilford,  81  Ky. 
600.  Thus  a  sale  may  be  ordered  against  a 
eotenant  who  has  an  estats  for  years  only 
(Mason  v.  Keays,  78  L.  T.  Rep.  N.  S.  33), 
or  against  a  married  woman  who  is  inter- 
ested for  her  separate  use  without  power  of 
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anticipation  ( Fleming  v.  Armstrong,  34  Beav. 
109,  11  L.  T.  Rep.  N.  S.  470,  5  New  Rep. 
181,  55  Eng.  Reprint  575). 

55.  Lindsay  v.  Beaman,  128  N.  C.  189,  38 
S.  E.  811. 

56.  Walker  v.  Walker,  3  Abb.  N.  Cas. 
(K  Y.)  12. 

57.  Woodworth  v.  Campball,  5  Paige 
(N.  Y.)  518. 

58.  Bragg  v.  Lyon,  93  N.  C.  151;  Parks  v. 
Siler,  76  N.  C.  191. 

59.  Jameson  v.  Hayward,  106  Cal.  682,  39 
Pac.  1078,  46  Am.  St.  Rep.  268;  Berry  v. 
Lewis,  118  Ky.  652,  82  S.  W.  252,  84  S.  W. 
526,  26  Ky.  L.  Rep.  530,  27  Ky.  L.  Rep.  109. 

60.  Fight  V.  Holt,  80  111.  84  (excepting  a 
widow's  dower)  ;  Hilliard  V.  Scoville,  52  III. 
449  (excepting  a  life-estate)  ;  Moody  v.  West, 
12  Ind.  399  (excepting  a  widow's  dower). 

61.  Richardson  v.  Feary,  39  Ch.  D.  45,  57 
L.  J.  Ch.  1049,  59  L.  T.  Rep.  N.  S.  165,  36 
Wkly.  Rep.  807;  In  re  Dver,  54  L.  J.  Ch. 
1133,  53  L.  T.  Rep.  N.  S.  744,  33  Wkly.  Rep. 
806;  Miles  r.  Jarvis,  50  L.  T.  Rep.  N.  S.  48. 

62.  Hartmann  v.  Hartmann,  59  111.  103. 

63.  Johnson  v.  Olmsted,  49  Conn.  509; 
Bentley  v.  Long  Dock.  Co.,  14  N.  J.  Eq.  480. 

Hence  injunction  will  not  issue  to  prevent 
Buch  sale.  Morrison  v.  Morrison,  105  Ala. 
637,  17  So.  109. 

64.  Kean  v.  Tilford,  81  Ky.  600. 

65.  Freeman  Coten.  &  P.  §  541 ;  Knapp  v. 
Gass,  63  111.  492;  Morris  v.  Tracy,  58  Kan. 
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is  required  to  precede  a  sale  in  partition,  and,  if  bucIi  appraisennent  exists,  the 
property  may  ho  Hold  I'e^ai'dlesH  of  it."" 

b.  Inquiry  Respecting  Liens.  Under  tljc  practice  now  generally  pj-e vailing, 
especially  in  the  states  wliich  liave  adopted  codes  of  procedure,  plaintiff  takes  care 
to  make  lien-holders  ])arties  to  liis  suit  and  to  liave  the  nature  and  amounts  of 
their  liens  declared  hy  the  interlocutory  judgment,  thus  relieving  the  cornmiB- 
sioners  or  other  persons  making  the  sale  from  all  duty  in  respect  thereto  other 
than  of  satisfying  such  hens  as  so  declared  or  as  may  be  required  l;y  the  fhial 
judgment.  kStill,  some  of  the  statutes  require  a  reference  to  ascertain  and  report 
hens  held  by  persons  not  parties  to  the  suit,"  and  the  omission  of  the  referee  to 
give,  as  to  such  persons,  the  notice  required  by  statute  leaves  them  unaffected  by 
the  proceeding.''** 

e.  Proceedings  Preparatory  For,  and  in  Making  the  Sale.  The  statutory  pro- 
visions in  the  several  states  relating  to  sales  in  partition  of  estates  held  in  coten- 
ancy are  too  numerous  and  varied  to  warrant  us  either  in  attempting  to  disclose 
them  in  detail,  or  in  undertaking  a  general  resume  of  them.  It  njay  safely  be 
assumed  that  tliese  proceedings  are  subject  to  the  general  rules  controlling  judicial 
sales,  and  should  be  preceded  by  an  oi'der  or  judgment  commanding,  or  at  least 
authorizing  them,®^  a  fixing  of  the  terms  of  sale  either  by  the  judgment  or  order 
directing  it,  or  by  law,™  the  exposing  of  the  property  for  sale  by  a  duly  author- 
ized commissioner  or  other  officer,'''  a  giving  of  notice  of  the  sale  in  the  mode 
prescribed  by  law,  or  the  order  of  salc,'^  the  offering  of  the  property  at  public 


137,  48  Pac.  571 ;  Dyer  v.  Lowell,  30  Me.  217; 
King  v.  Reed,  11  Gray  (Mass.)  490. 

66.  Columbia  Finance,  etc.,  Co.  v.  Bates, 
74  S.  W.  248,  24  Ky.  L.  Rep.  2412;  South- 
wick  V.  Greuzeubach,  13  S.  W.  918,  12  Ky.  L. 
Rep.  263;  Sallier  t.  Rostest,  108  La.  378,  32 
So.  383;  Bayhi  y.  Baylii,  35  La.  Ann.  527; 
Life  Assoc.  of  America  v.  Hall,  33  La.  Ann. 
49;  Ventress  r.  Brown,  30  La.  Ann.  1012; 
Sliaffet  V.  Jackson,  14  La.  Ann.  154;  Jacobs 
V.  Lewis,  8  La.  177 ;  Bonin  v.  Eyssaline,  12 
Mart.  (La.)  185;  Schick  v.  Wliitcomb,  68 
Nebr.  784,  94  N.  W.  1023;  Parker  f.  McCoy, 
10  Graft.  (Va.)  594. 

67.  Thruston  v.  Minke,  32  Md.  571;  Hor- 
ton  V.  Buskirk,  1  Barb.  (N.  Y.)  421;  Connor 
V  Connor,  13  N.  Y.  Suppl.  402,  20  N.  Y.  Civ. 
Proc.  308;  Hall  f.  Partridge,  10  How.  Pr. 
(N.  Y.)  188;  Hummel's  Appeal,  1  Pa.  Cas. 
410,  5  Atl.  669.  But  the  order  of  sama  may 
be  made  without  such  reference.  Gardner  v. 
Luke,  12  Wend.  (N.  Y.)  269. 

68.  O'Grady  v.  O'Grady,  55  Hun  (N.  Y.) 
40,  8  N.  Y.  Suppl.  278. 

69.  Hence  a  sale  of  parcels  not  directed  by 
the  decree  to  be  sold  is  void.  Hiekenbotham 
V.  Blacklege,  54  111.  316. 

70.  See  cases  cited  infra,,  this  note. 
Terms  of  the  sale. —  These  should  be  fixed 

by  the  court  and  not  left  to  be  filled  in  by 
the  master  or  clerk  (McLain  v.  Van  Winkle, 
46  111.  406),  and  the  officers  making  the  sale 
have  no  power  to  change  them  (Eshelman  v. 
Witmer,  2  Watts  { Pa. )  263 ;  Murphy  v.  Bed- 
ford, 35  Leg.  Int.  (Pa.)  262).  But  see 
Rosenkrans  v.  Snover,  19  N.  J.  Eq.  420,  97 
Am.  Dec.  068,  where  they  were  allowed  to 
create  easements  and  servitudes.  Although 
minors  arc;  interested,  thcrH  is  no  nece.ssity 
for  a  family  meeting  to  fix  the  terms  of  the 
sale.  Shafi'ot  «.  Jackson,  14  La.  Ann.  154. 
In  Louisiana,  although  adult  heirs  had  an 
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absolute  right  to  sales  fcr  cash  (Dickson  v. 
Dickson,  33  La.  Ann.  1370),  minors  by  their 
tutor  might  assent  to  a  sale  on  credit,  and 
upon  the  advice  of  a  family  meeting  (Mor- 
gan's Succession,  12  La.  Ann.  153 ) .  A  judg- 
ment creditor  has  no  power  to  dictate  the 
terms  of  a  sale.  Stern  v.  Epstin,  14  Rich. 
Eq.  (S.  C.)  5.  Good  reason  must  be  shown 
for  directing  a  sale  on  credit  ( Saunders  c. 
Saunders,  (Tex.  Civ.  App.  1901)  62  S.  W. 
797 ) ,  or  for  selling  as  two  lots  property  used 
as  one  (Kiernan  v.  Lynch,  112  La.  555,  36 
So.  588). 

71.  See  cases  cited  infra,  this  note. 

Who  may  make  the  sale. — Although  the 
officer  authorized  to  make  the  sale  is  usually 
the  commissioner,  or  one  of  them,  or  the 
sheriff,  yet  the  court  may  commit  this  au- 
thority to  another  (Gauthreaux  v.  Girardey, 
McGloin  (La.)  5;  Phelps  v.  Stewart,  17  Md. 
231)  ;  but  it  is  said  if  the  proceeding  is  in 
the  orphans'  court  the  administrator  must  be 
appointed  (Arble's  Estate,  161  Pa.  St.  373, 
29  Atl.  32),  and  in  some  cases  the  adminis- 
trator de  bonis  non  (Rawle's  Appeal,  119  Pa. 
St.  100,  12  Atl.  809).  In  the  event  of  the 
death  or  removal  of  the  commissioner,  the 
court  may  fill  the  vacancy,  and  thereupon  a 
successor  may  make  the  sale.  Coggeshall  v. 
State,  112  Ind.  561,  14  N.  E.  555.  In  ap- 
pointing a  trustee  to  execute  an  order  of  sale, 
the  person  representing  a  largely  preponder- 
ating interest  will  be  preferred.  Hanbest's 
Estate,  12  Pa.  Dist.  114,  28  Pa.  Co.  Ct.  191. 

72.  See  cases  cited  infra,  this  note. 
Notice. —  In  England  the  first  step  toward 

notice  is  serving  the  decree  directing  the  sale. 
Teall  V.  Watts,  L.  R.  11  Eq.  213,  40  L.  J.  Ch. 
176,  23  L.  T.  Rep.  N.  S.  884,  18  Wkly.  Rep. 
317;  Hurrv  v.  Hurry,  L.  R.  10  Eq.  346,  39 
L.  J.  Ch.  824,  22  K  T.  Rep.  N.  S.  577,  18 
Wkly.  Rep.  829 ;  Peters  v.  Bacon,  L.  R.  8  Eq. 
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auctiou,^^  in  the  mode  most  attractive  to  purchasers,''*  free  from  any  unfair  prac- 
tice," and  from  all  interference  from  any  person  not  authorized  to  act  in  its  con- 
duct,''* tlie  taking  place  of  the  sale  at  a  time,'^'  and  place  sanctioned  by  law  or  the  order 
of  the  court,"  the  permission  of  all  persons  to  bid  who  are  not  forbidden  by  law,'^ 


125,  38  L.  J.  Ch.  571,  20  L.  T.  Rep.  N.  S. 
729,  17  Wkly.  Rep.  782;  Phillips  t.  Andrews, 
56  L.  T.  Rep.  N.  S.  lOS,  35  Wkly.  Rep.  266. 
Sufficiency  of  notices  see  Harlan  v.  Stout, 

22  Ind.  488;  Brillliart  f.  Misli,  99  Md.  447, 
58  Atl.  28 ;  Rudderow  Dudley,  41  N.  J.  Eq. 
611,  7  Atl.  477,  891  Vaffirmed  in  42  N.  J.  Eq. 
370,  7  Atl.  891]  ;  Doremus  v.  Doremus,  66 
Hun  (N.  Y.)  Ill,  21  N".  Y.  Suppl.  13;  Connor 
K.  Connor,  13  N.  Y.  Suppl.  402,  20  N.  Y.  Civ. 
Proc.  308;  Thwing  k.  Thwing,  9  Abb.  Pr. 
(N.  Y.)  323,  18  How.  Pr.  458;  Romaine  v. 
McMillen,  5  How.  Pr.  (N.  Y.)  318;  Spring  t;. 
Sandford,  7  Paige  (N.  Y.)  550. 

Defects  in  notices  must  be  urged  for  setting 
aside  or  refusing  to  confirm  the  sale,  and 
rarely,  or  never,  avoid  it  on  collateral  at- 
tack. Goodwin  f.  Crooks,  58  N.  Y.  App.  Div. 
464,  69  N.  Y.  Suppl.  578  [affirmiag  33  Misc. 
39,  68  N.  Y.  Suppl.  219]  ;  Le  Fevre  r.  Lara- 
way,  22  Barb.  (N.  Y^)  167;  Kromer  v. 
Friday,  10  Wash.  621,  39  Pac.  229,  32 
L.  R.  A.  671. 

The  giving  of  notices  should  be  proved  by 
some  evidence  in  addition  to  the  assertion  in 
the  report  of  the  sale.  Tibbs  v.  Allen,  29 
111.  535. 

73.  Gernon  v.  Bestick,  15  La.  Ann.  697; 
Hache  v.  Ayraud,  14  La.  Ann.  178;  Blaekwell 
V.  McLean,"  9  Wash.  301,  37  Pac.  317. 

Private  sale. —  Under  certain  circumstances, 
however,  some  statutes  authorize  a  private 
sale.  Bruhn  v.  Firemen's  Bldg.  Assoc.,  42 
La.  Ann.  481,  7  So.  556;  Conrad  v.  Fuller,  98 
Va.  16,  34  S.  E.  893. 
-74.  See  cases  cited  infra,  this  note. 

Sales  in  parcels  or  en  masse. —  The  pre- 
sumption is  that  a  sale  in  parcels  will  be  the 
more  likely  to  produce  the  best  price  and 
hence  that  mode  should  be  resorted  to 
(Meeker  v.  Evans,  25  111.  322;  Loyd  v.  Loyd, 

23  La.  Ann.  231),  but  if  resorted  to  without 
success  the  property  may  then  be  offered  en 
masse  (Ward  v.  Ward,  174  111.  432,  51  N.  E. 
806),  and  even  without  a  preliminary  offer- 
ing in  parcels  a  sale  en  masse  may  be  proper, 
and,  with  evidence  to  support  it,  entitled  to 
confirmation  (Walker  v.  Killian,  62  S.  C.  482, 
40  S.  E.  887 ;  In  re  Westervelt,  10  Can.  L.  J. 
15).  If  one  of  the  cotenants  owns  the  im- 
provements in  severalty,  they  and  the  realty 
must  be  sold  separately.  White  v.  Lefoldt,  78 
Miss.  173,  28  So.  818.  A  sale  Avhere  the 
property  was  divided  into  parcels,  and  at 
which  the  auctioneer  announced  that  he  would 
offer  one  lot  first,  and  that  the  purchaser 
might  have  the  privilege  of  taking  the  others 
at  the  same  price,  and  the  sale  was  made 
accordingly,  is  not  a  compliance  with  the  law 
requiring  the  property  to  be  sold  in  separate 
parcels.   Borde  v.  Erskine,  33  La.  Ann.  873. 

75.  See  cases  cited  infra,  this  note. 

Agreements  and  devices  to  suppress  the 
biddings  of  every  character  are  against  public 
policy,  irrespective  of  the  parties  who  par- 


ticipate in  them,  and  entitle  any  person  whose 
property  is  sold  to  avoid  the  sale.  Mansfield 
V.  Wallace,  217  111.  610,  75  N.  E.  682;  Flem- 
ing c.  Hutchinson,  36  Iowa  519;  Wagner  '0. 
Phillips,  51  Mo.  117;  Wooton  r.  Hinkle,  20 
Mo.  290. 

In  exceptional  circumstances  agreements  of 
persons  to  luiite  in  a  purchase  or  that  one 
may  purchase  for  both  are  sustainable.  Ven- 
tress  V.  Brown,  34  La.  Ann.  448;  Allen  r. 
Martin,  61  Miss.  78. 

PufiSng  at  partition  sale  is  also  forbidden. 
Fisher  v.  Hersey,  17  Hun  (N.  Y.)  370. 

76.  Dean  v.  Wilson,  10  Ch.  D.  136,  48  L.  J. 
Ch.  148,  27  Wklv.  Rep.  377. 

77.  Hughes  V.  Hughes,  72  Mo.  136. 

Time  of  sale. —  The  time  for  the  sale  must 
obviously  be  the  time  stated  in  the  notice 
or  come  other  time  to  which  the  sale  has 
been  regularly  adjourned.  It  must  also  be 
at  a  time  when  the  order  to  sell  remains  in 
force,  and  if  the  life  of  such  order  is  re- 
stricted to  the  term  at  which  it  issued,  the 
sale  cannot  take  place  afterward.  Hughes  v. 
Hughes,  72  Mo.  136. 

78.  See  cases  cited  infra,  this  note. 
Place  of  sale. —  The  notice  of  sale  must 

designate  the  place  where  it  is  to  take  place. 
In  England  this  is  ordinarily  in  court  (Strug- 
nell  V.  Strugnell,  27  Ch.  D.  258,  52  L.  J.  Ch. 
1167,  51  L.  T.  Rep.  N.  S.  512,  33  Wkly.  Rep. 
30),  but  it  may  by  the  covirt  be  directed  to 
take  place  elsewhere  (Hayward  v.  Smith,  20 
L.  T.  Rep.  N.  S.  70),  in  which  case  the  re- 
served bid  and  the  auctioneer's  commission 
should  first  be  fixed  (Pitt  v.  White,  57  L.  T. 
Rep.  N.  S.  650).  In  the  United  States  un- 
less the  statute  declares  otherwise,  we  appre- 
hend that  the  place  for  a  sale  in  partition  is 
the  same  as  that  of  an  execution  or  judicial, 
sale  of  property  of  like  location  and  char- 
acter. Morris  v.  Wayne  Cir.  Judge,  130 
Mich.  336,  89  N.  W.  963. 

79.  See  cases  cited  infra,  this  note. 

Who  may  bid  at  the  sale  —  Generally. — 
The  cases  considering  this  question  are 
chiefly  those  in  which  the  claim  was  made 
either  that  the  purchaser  was  not  entitled  to 
bid  at  all,  or,  if  accepted  as  a  bidder,  he 
must  be  declared  to  hold  as  a  trustee  of  some 
person  to  whom  he  stood  in  a  fiduciary  rela- 
tion. Under  the  practice  prevailing  in  Eng- 
land the  court  may  by  its  decree  allow  a 
party  to  bid.  Pennington  v.  Dalbiac,  18 
Wkly.  Rep.  684.  In  truth,  unless  those  in- 
terested in  the  sale  are  allowed  to  bid,  their 
property  might  often  be  sacrificed  when  they 
were  willing  and  able  to  protect  it.  Hence 
we  apprehend  that  all  the  parties  and  all 
persons  beneficially  intei'ested  are  entitled 
and  should  be  allowed  to  bid,  and  that  too 
for  their  own  exclusive  benefit.  Thompson 
V.  Frew,  107  111.  478;  Bayhi  v.  Bayhi,  35 
La.  Ann.  527;  Porter  v.  Depeyster,  18  La. 
351;  Hopper  v.  Hopper,  79  Md.  400,  29  Atl. 
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and  linally,  the  proceedings,  including  tlic  bii1(;,  may  bo  diHcontinucd  and  tlie  prop- 
erty withdrawn  at  any  time  pi'ior  to  the  final  a(;(;ej>t;ince  of  tlic  hid;**"  hut  as  long 
as  any  of  tlie  cotenants  wisliea  the  Bale  to  he  Hia(hj,  tlie  conmiiBBioner  may  properly 
proceed  with  it,  althougli  the  other  cotenants  wish  it  stop)>ed.**' 

6.  The  Report.  Tlie  officer  or  ofRcers  conducting  the  sale  are  rcjuii'ed  to 
make  a  return  or  report  tliereof,  and  generally  to  file  it  with  the  clerk  of  the 
court  in  which  tlie  partition  suit  is  pending.  If  the  sale  was  made  by  a  slieritf, 
he  is  not,  in  Missouri,  compellable  to  sell  and  make  the  retiii-n  at  a  Bpccified  term.'** 
In  California  the  referees  must  report  the  sale  "  with  a  description  of  the  different 
parcels  sold  to  each  purchaser;  the  name  of  the  purchaser,  the  price  paid  or 
secured,  the  terms  and  conditions  of  the  sale  and  the  securities  taken,  if  any."*^ 
The  report  need  not  be  under  seal.^*  This  language  does  not  appear  to  exact  any 
history  of  the  proceedings  anterior  to  the  sale,  but  the  practice  generally  prevail- 
ing is  to  give  such  history  so  fully  that,  if  the  report  is  not  assailed,  the  court  may 
determine  therefrom  whether  to  set  aside  or  confirm  the  sale.  In  some  states  the 
tendency  is  to  regard  the  report  somewhat  strictly  and  not  to  sustain  the  sale 
when  the  report  omits  any  fact  necessary  to  its  support,  and  as  to  some  facts, 
such  as  the  giving  of  the  notice  of  sale,  to  require  extrinsic  evidence  in 
confirmation  of  the  report.^^ 

7.  Proceedings  to  Vacate  the  Report  and  Sale  —  a.  By  the  Parties  to  the 
Suit.  The  report  having  Ijeen  made  and  filed,  the  question  whether  it  shall  be 
set  aside  or  confirmed  next  presents  itself.  There  is  no  doubt  of  the  general 
power  of  the  court  to  vacate  or  refuse  confirination  of  the  sale  whether  the  parties 
be  infants  or  adults.^®  The  application  to  set  it  aside  may  come  either  from  the 
parties  to  the  suit  or  some  of  them,  or  from  the  purchaser  seeking  to  be  released 
from  his  bid.  We  have  hereinbefore  considered  the  proceedings  preparatory  for, 
and  in  making  the  sale ;  and  we  may  safely  state  that  each  of  the  matters  there 


611;  Carpenter  v.  Carpenter,  131  N.  Y.  101, 
29  N.  E.  1013,  27  Am.  St.  Rep.  569;  English 
V.  jMonvpeny,  6  Ohio  Cir.  Ct.  554,  3  Ohio  Cir. 
Dec.  582. 

Aitorney's,  administrators  and  executors, 
and  guardians  of  interested  persons  are  not 
allowed  to  bid  and  hold  the  property  ad- 
versely to  the  interest  represented  by  them, 
unless  they  have  interests  of  their  own  which 
they  are  entitled  to  protect.  See  as  to  at- 
'torneys  (Mansfield  v.  Wallace,  217  111.  610, 
75  N."  E.  682 ;  Johnstone  v.  O'Connor,  21  N.  Y. 
App.  Div.  77,  47  N.  Y.  Suppl.  425  [affirmed 
in  162  N.  Y.  639,  57  N.  E.  1113];  Newcomb 
V.  Brooks,  16  W.  Va.  32)  ;  as  to  administra- 
tors (Porter  v.  Depevster,  18  La.  351;  Rog- 
ers V.  Rogers,  (Tenn.  Ch.  App.  1896)  42 
S.  W.  70),  and  as  to  guardians  (Larrabee  v. 
Larrabee,  71  S.  W.  64.5,  24  Ky.  L.  Rep.  1423; 
Munsell  v.  Munsell,  33  Misc.  (N.  Y.)  185,  68 
N.  Y.  Suppl.  329;  Jones'  Estate,  179  Pa.  St. 
36,  36  Atl.  175). 

A  husband  of  a  party  was  held  not  enti- 
tled to  bid  in  O'Donoghue  v.  Boies,  159  N.  Y. 
87,  53  N.  E.  537  [affirming  92  Hun  3,  37 
N.  Y.  Suppl.  961]. 

An  agent  may  bid  for  his  principal  and 
the  latter,  on  exceptions  by  the  agent,  may 
be  substituted.  In  re  Lowries,  29  Pittsb. 
Leg.  J.  N.  S.  (Pa.)  74. 

A  mother  and  tutrix  may  in  Louisiana  bid 
for  h(!r  son,  and  her  want  of  authority  is 
not  a  ground  for  refusing  to  carry  out  the 
terms  of  tlic  purchase.  Clicvalloy  v.  Pettit, 
115  La.  407,  39  So.  113. 


A  tenant  for  life  was  held  to  have  no  right 
to  bid  in  Rankin's  Appeal,  95  Pa.  St. 
358. 

The  ofScer  or  officers  whoss  duty  it  is  to 
conduct  the  sale  cannot  become  purchasers 
thereat,  either  directlv  or  indirectly.  How- 
erv      Helms,  20  Graft.  (Va.)  1. 

"80.  Bellerjeau  v.  Ely,  8  N.  J.  L.  273; 
Miller  v.  Law,  10  Rich.  Eq.  {S.  C.)  320,  73 
Am.  Dec.  92. 

81.  Boston,  etc.,  R.  Co.  v.  Langdon,  68 
N.  H.  467,  44  Atl.  603. 

82.  Patton  v.  Hanna,  46  Mo.  314. 

83.  Cal.  Code  Civ.  Proc.  §  784. 

84.  Sullivan  v.  Sullivan,  42  111.  315. 

85.  Tibbs  v.  Allen,  29  111.  535. 

86.  Ex  p.  Bost,  56  N.  C.  482. 

But  there  must  always  be  good  reason  for 
the  action  of  the  court.  Boston,  etc.,  R.  Co. 
V.  Langdon,  68  N.  H.  467,  44  Atl.  603;  Con- 
nell  V.  Wilhelm,  36  W.  Va.  598,  15  S.  E.  245. 
And  parties  having  notice  of  the  sale  and 
the  proceedings  anterior  thereto  as  they  occur 
are  not  entitled  to  relief  under  a  section  of 
the  code  authorizing  the  court  to  relieve  a 
party  from  a  judgment,  order,  or  other  pro- 
ceeding taken  against  him  through  his  mis- 
take, inadvertence,  sin-prise,  or  excusable 
neglect.  Estoppel  to  seek  the  vacation  of  a 
sale  see  Grucnwald  IK  Neu,  215  III.  132,  74 
N.  E.  101;  Miller  v.  Wright,  109  N.  Y.  194, 
10  N.  E.  205;  Hays'  Appeal,  51  Pa.  St.  58; 
\\'oodward  i\  Elliott,  27  S.  C.  36S,  3  S.  E. 
477 ;  Connell  v.  Wilhelm,  36  W.  Va.  598,  15 
S.  E.  245. 
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stated  to  be  irregular  or  improper  may,  if  promptly  asserted  by  a  person  inter- 
ested in  the  property  sold,  constitute  a  sufficient  reason  for  vacating  or  denying 
confirmation  of  the  sale.^''  Thus  tlie  sale  may  be  vacated  for  want  of  proper 
notice  or  because  made  at  an  improper  time/**  or  for  misconduct  of  the  officer 
making  it,^^  or  because  made  en  masse^^  or  to  a  commissioner  or  otiier  officer  con- 
ducting the  sale,^^  or  because  of  devices  to  suppress  bidding,^^  or  the  sale  was 
made  contraiy  to  the  terms  of  the  decree.^^  A  sale  may  be  set  aside  because  of 
any  fraud  practised  on  a  party  and  operating  to  his  prejudice.^*  We  have  elsewhere 
said,  "  the  grounds  upon  Avhich  a  motion  to  vacate  a  sale  may  properly  be  granted 
are  so  various  as  to  defy  complete  enumeration."  We  apprehend  that  the 
only  ground  wliicli  here  needs  special  consideration  is  that  of  tiie  inadequacy  of 
the  price  realized  at  the  sale.  Tliere  are  many  judicial  declarations  that  judicial 
sales  will  not  be  vacated  for  mere  inadequacy  of  price.^''  Strictly  speaking,  there 
is  no  sale,  but  only  a  proposal  or  offer  for  one,  until  it  is  confirmed,  and  the 
majority  of  courts  will  refuse  to  confirm  a  sale  as  against  the  objections  of  parties 
whose  property  must  be  divested  thereby,  if  the  price  realized  is  seriously  and 
undoubtedly  inadequate,"  and  when  an  advance  bid  of  ten  per  cent  or  more  has 


87.  See  supra,  III,  0,  5,  c. 

The  form  in  which  the  objection  or  excep- 
tion is  made  is  not  material,  provided  it  dis- 
closes to  the  court  who  is  the  objector  and 
what  is  the  ground  of  his  objection.  Thus, 
it  may  be  in  the  form  of  a  telegram  ad- 
dressed to,  and  fi-led  by,  the  clerk  of  the 
court  (Compton  i;.  McCaffree,  220  111.  137, 
77  N.  E.  129),  and  may  be  interposed  by, 
or  on  behalf  of,  an  infant  (Kiebel  v.  Leick, 
216  111.  474,  75  N.  E.  187). 

88.  Freeman  Ex.  §§  287,  308;  Thomason  v. 
Craighead,  32  Ark.  391;  White  v.  Jones,  67 
Tex.  638,  4  S.  W.  161. 

89.  Mansfield  v.  Wallace,  217  111.  610,  75 
N.  E.  682;  Conover  v.  Walling,  15  N.  J.  Eq. 
173. 

90.  Freeman  Ex.  §  296.    But  not  if  it 

clearly  appears  that  this  mode  of  sale  was 
proper  and  did  not  operate  to  the  injury  of 
any  one.  Ward  v.  Ward,  174  111.  432,  51 
N.  E.  806. 

Waiver. — Any  party  in  interest  knowing 
any  fact  entitling  him  to  avoid  a  sale  may 
elect  not  to  do  so,  and  his  election  may  be- 
come irrevocable.  Cuyler  v.  Wayne,  64  Ga. 
78;  Gruenewald  v.  Neu,  215  111.  132,  74  N.  E. 
101;  Noble  V.  Cromwell,  3  Abb.  Dec.  (N.  Y.) 
382,  27  How.  Pr.  289  [affinning  26  Barb.  475, 
6  Abb.  Pr.  59] ;  Foster  v.  Roche,  2  Silv.  Sup. 
(N.  Y.)  197,  5  N.  Y.  Suppl.  605;  Parisen  v. 
Parisen,  1  Thomps.  &  C.  (N.  Y.)  642,  46 
How.  Pr.  385;  Baggott  v.  Sawyer,  25  S.  C. 
405;  Finney  v.  Edwards,  75  Va.  44.  As 
where  all  the  parties  ask  that  tlie  sheriff  may 
deed  to  each  party  as  his  portion  the  lands 
bid  in  by  him,  and  the  deeds  are  accordingly 
made  and  for  years  acquiesced  in.  Moore  v. 
Blagge,  91  Tex.  151,  38  S.  W.  979,  41  S.  W. 
465. 

91.  Howery  v.  Helms,  20  Gratt.  (Va.)  1. 

92.  Freeman  Ex.  §  297;  Coffey  CofiFey, 
16  111.  141,  asserting  a  claim  to  the  prop- 
erty and  threatening  litisation. 

Absence  of  injury. —  When  it  clearly  ap- 
pears, or  must  be  presumed,  that  the  matter 
complained  of  cannot  have  operated  preju- 
dicially, the  sale  will  not  be  set  aside  be- 


cause of  it.  Harlan  v.  Stout,  22  Ind.  488; 
Wise  V.  Wolf,  120  Ky.  263,  85  S.  W.  1191, 
27  Ky.  L.  Rep.  610;  Hopper  v.  Hopper,  79 
Md.  400,  29  Atl.  611. 

93.  Blue  V.  Blue,  79  N.  C.  69. 

94.  Gallatian  v.  Cunningham,  8  Cow.  (N.  Y.) 
361.  As  where  the  suit  was  commenced  in 
his  name  by  an  attorney  without  his  author- 
ity or  knowledge.  Hurste  v.  Hotaling,  20 
Nebr.  178,  29  N.  W.  299. 

Excess  in  the  amount  sold. —  Where  it  ap- 
peared that  the  tract  contained  twenty  acres 
more  than  both  parties  supposed,  the  court 
ordered  the  sale  set  aside  unless  the  pur- 
chaser would  pay  for  such  surplus.  Horn  v. 
Denton,  2  Sneed  (Tenn.)  125. 

Increase  of  estate  sold. —  Where  the  estate 
sold  was  in  remainder  after  a  life-estate  and 
the  purchaser  evaded  the  payment  of  his  bid 
until  after  the  death  of  the  life-tenant,  the 
sale  was  set  aside.  Billingslea  v.  Baldwin,  23 
Md.  85. 

Disposition  of  purchase-money. —  The  dis- 
position of  the  purchase-money  must  ulti- 
mately be  determined  by  the  court.  Hence 
the  confirmation  of  the  sale  cannot  be  suc- 
cessfully resisted  because  of  any  action  taken 
by  the  commissioners  in  misapplying  such 
money  to  the  discharge  of  liens.  Connell  v. 
Wilhelm,  36  W.  Va.  598,  15  S.  E.  245. 

95.  Freeman  Ex.  §  308,  to  which  the  reader 
is  referred,  as  the  grounds  there  considered 
are  generally,  if  not  universally,  applicable 
to  sales  in  partition. 

96.  Freeman  Ex.  §  309;  Simon  v.  Simon, 
1  Miles  (Pa.)  404;  Carver  v.  Spence,  67  Vt. 
563.  32  Atl.  493. 

The  inadequacy  must  in  all  cases  be  at 
least  satisfactorily  established,  which,  in  the 
absence  of  an  advance  bid,  may  be  difficult. 
Mootry  ».  Grayson,  104  Fed.  613,  44  C.  C.  A.  83. 

Negligence  or  inattention. —  The  sale  will 
not  be  set  aside  merely  to  protect  a  party 
from  the  consequence  of  his  negligence  and 
inattention.  Abbott  v.  Beebe,  226  111.  417, 
80  N.  E.  991,  117  Am.  St.  Rep.  257. 

97.  Freeman  Coten.  &  P.  §  545 ;  Matter  of 
Bost,  56  N.  C.  482. 
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been  offered,  or  it  satisfactorily  appears  tliat  siicli  a  bid  can  be  obtained,  if  a  resale 
is  ordered.^'*  It  is  true  tliat  in  some  jurisdictions  a  mere  offer  of  an  advance  bid, 
standini^  alone,  does  not  justify  the  vacatin;^  of  a  sale.''''-'  But  generally  extreme 
inadeqiiucy  of  itself  entitles  the  parties  ])rejudiced  thereby  to  resist  tlie  confirma- 
tion of  a  sale.'  This  is  soinetiin(!S  put  ui)(>n  the  ground  tliat  such  inadequacy  of 
itself  is  sufficient  evidence  of  fraud  or  misconduct.^  in  the  majority  of  the  cases 
in  which  tlie  confirmation  of  a  sale  is  resisted  on  account  of  alleged  inadequacy 
of  price,  the  parties  are  able  to  point  to  soine  ii-regularity  in  the  proceedings,  or 
some  accident  or  other  cause  prevcniing  a  fair  attendance  at  the  sale,  or  otherwise 
probably  diminishing  by  the  bidding,  and,  where  such  is  the  case,  any  considerable 
inadequacy  will  result  in  an  order  for  a  resale  rather  than  a  confirmation.^  If  a 
resale  is  ordered  and  a  second  sale  made,  the  court  will  not  vacate  that  sale  wdien 
the  inadequacy  does  not  exceed  fifr.een  per  cent.*  The  burden  of  proof  must 
always  be  assumed  by  the  perstni  seeking  to  vacate  the  sale  for  partition  purposes 
or  seeking  to  have  its  confirmation  refused,^  and  where  the  ground  for  vacation 
or  for  refusal  of  confirmation  is  inadequacy  of  price  the  courts  will  generally  sus- 
tain the  report  of  the  commissioners  unless  a  very  clear  or  extreme  case  is  made 


98.  Trull  V.  Eice,  92  N.  C.  572;  Glenn  v. 
Glenn,  7  Heisk.  (Tenn.)  307.  Although  the 
offer  of  an  advance  bid  is,  when  made^  con- 
ditional, it  is  sufficient  if  made  absolute  be- 
fore the  court  orders  the  sale  set  aside. 
Kiebel  v.  Leick,  216  111.  474,  75  N.  E.  187. 
The  offer  of  an  advance  bid  is  the  best  evi- 
dence that  the  price  theretofore  bid  was 
inadeqiiate.  Cockrill  /■.  Coleman,  55  Ala. 
583.  As  to  evidence  admissible  as  tending  to 
prove  inadequacy  (see  Ladd  c.  Ladd,  127  Ala. 
573,  29  So.  14  r  Rowland  v.  Munck,  15  App. 
Gas.  ( D.  G )  403 ) ,  or  to  show  other  cause 
for  vacating  a  sale  (see  Goode  v.  Crow,  51 
Mo.  212). 

99.  Abbott  V.  Beebe,  226  111.  417,  80  N.  E. 
991,  117  Am.  St.  Rep.  257;  Compton  v.  Mc- 
Caffree,  220  111.  137,  77  N.  E.  129 ;  Columbia 
Finance,  etc.,  Co.  v.  Bates,  74  S.  W.  248,  24 
Ky.  L.  Rep.  2412;  Allen  v.  Martin,  61  Miss. 
78. 

An  offer  of  an  advance  bid  of  five  hundred 
dollars  when  the  property  was  sold  originally 
for  nine  thousand  five  hundred  dollars  is 
properly  denied,  although  real  estate  agents 
testify  it  is  worth  from  eleven  thousand  dol- 
lars to  sixteen  thousand  five  hundred  dollars. 
Bethea  v.  Bethea,  136  Ala.  584,  34  So.  28. 

The  bid  may  be  declined  if  no  money  is 
tendered  in  court,  nor  any  obligation  to  se- 
cure payment.  De  Ford  v.  Taylor,  (Tenn. 
Ch.  App.  1898)  51  S.  W.  999. 

1.  Illinois. —  Barnes  v.  Henshaw,  226  111. 
605,  SO  N.  E.  1076;  Abbott  r.  Beebe,  226  111. 
417,  80  N.  E.  991,  117  Am.  St.  Rep.  257; 
Heberer  v.  Heberer,  67  111.  253. 

loim. —  Loyd  v.  Loyd,  61  Iowa  243,  16 
N.  W.  117. 

1\[ innef!ota. —  Johnson  r.  Avery,  00  Minn. 
202,  62  N.  W.  283,  51  Am.  St.  Rep.  529; 
Jolmson  )).  Avery,  56  Minn.  12,  57  N.  W. 
217. 

MifisisKippi. —  Kirkland  v.  Texas  Express 
Co.,  57  Miss.  316. 

Missouri. —  Goode  r.  Crow,  51  Mo.  212. 

Peniisiilranin. —  Tripp  Silkman,  29  Leg. 
Int.  29,'  1  Luz.  Leg.  Reg.  175;  Allen's  Es- 
tate, 11  l^liiln.  48. 

[HI.  0.  7,  a] 


Tennessee. — Donaldson  v.  Young,  7  Humphr. 
266. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  362 
et  sefj. 

2.  Freeman  Ex.  §  309. 

The  inadequacy  must  relate  to  the  time  of 
the  sale. —  It  has  been  held  that  it  is  not  ma- 
terial that  the  property  sold  for  partition  pur- 
poses was  worth  mors  at  a  date  anterior  to 
that  of  the  sale.  Dunn  r.  Dunn,  137  C'al.  51, 
69  Pac.  847. 

3.  Kentucky. —  Lipp  v.  Allphin,  77  S.  W. 
1105,  25  Ky.  L.  Rep.  13S2;  Columbia  Fi- 
nance, etc.,  Co.  r.  Bates,  74  S.  W.  248,  24 
Ky.  L.  Rep.  2412;  Ingram  v.  Wilson,  44 
S.  W.  420,  19  Ky.  L.  Rep.  1797. 

Mississippi. —  Kirkland  v.  Texas  Express 
Co.,  57  Miss.  316. 

Missouri. —  Wauchope  v.  McCormick,  158 
Mo.  660,  59  S.  W.  970. 

Ifeio  Jersey. —  Conover  v.  Walling,  15  N.  J. 
Eq.  167. 

Wisconsin. — -Kemp  v.  Hein,  48  Wis.  32, 
3  N.  W.  831. 

See  38  C^nt.  Dig.  tit.  "Partition,"  §  302 
et  seq.;  and  Freeman  Ex.  §  309. 

For  insufScient  grounds  see  Allen  v.  Martin, 
01  Miss.  78.  A  mere  irregularity  not  prej- 
udicial to  a  party  does  not  require  the  va- 
cating of  the  sale,  no  inadequacv  being 
sho\An.  Dineen  Hall,  112  Ky.  "273,  65 
S.  W.  445,  60  S.  W.  392,  23  Ky.  L.  Rep. 
1615;  Johnson  v.  Barkley,  47  La.  Ann.  98, 
16  So.  659;  Covas  v.  Bertoulin,  44  La.  Ann. 
683,  11  So.  143;  Peyroux  r.  Peyroux,  24  La. 
Ann.  175 ;  Gernon  v.  Bestick,  15  La.  Ann. 
097. 

4.  Collins  r.  Wood,  88  Tenn.  779,  14  S.  W. 
221. 

Infants. —  Because  of  their  presumed  in- 
ability to  understand  and  protect  tlieir  own 
interests,  courts  are  inclined  to  set  aside  sales 
of  property  in  which  infants  are  interested. 
Allen  r.  Martin,  61  Miss.  78;  Bell  v.  Fulmer. 
1  Phila.  (Pa.)  42. 

5.  Van  Buskirk  r.  Stover,  162  Ind.  448,  70 
K  E.  520;  Sonn  r.  Kennedy,  51  Misc.  (N.  Y.) 
234,  100  N.  Y.  Suppl.  885. 
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out,  from  which  there  can  he  no  donht  that,  although  the  case  has  been  i-egular, 
it  is  inequitable  to  cany  it  into  effect.^" 

b.  By  the  Purchaser.  The  purchaser  may  also  move  to  vacate  the  sale,  or 
may  resist  its  confirmation,  but  obviously  upon  grounds  somewhat  different  from 
those  avaihible  to  the  parties.  The  grounds  available  to  him  must  relate  to  some 
misapprehension  or  misconduct  at  or  connected  with  the  sale,  whereby  he  was 
induced  to  make  a  bid  which  otherwise  he  would  not  have  made,''  or  to  some 
defect  in  the  proceedings,  the  result  of  which  is  that  he  cannot  obtain  the  title 
sought  to  be  affected  by  the  partition,'''  or  that  some  delay  or  other  intervening  cause 


5a.  Mead  v.  Mead,  101  S.  W.  330,  31  Ky. 
L.  Rep.  70;  Lang  f.  Constance,  46  S.  W. 
693,  20  Ky.  L.  Rep.  502;  Chamberlain  v. 
Ballinger,  13  S.  W.  429,  11  Ky  L.  Rep.  966; 
Aldrieh  v.  Aldrieh,  75  S.  C.  369,  55  S.  E. 
887,  117  Am.  St.  Rep.  909. 

6.  Fitzgerald  v.  Fitzgerald,  7  D.  C.  240; 
Brillhart  i\  Mish,  99  Md.  447,  58  Atl.  28. 
But  if  a  ]iurcliaser  knows  of  a  device  em- 
ployed against  liim,  as  for  instance  puffing, 
and  allows  the  sale  to  be  confirmed  without 
objection,  his  right  to  seek  a  release  from  his 
bid  is  gone.  Backenstoss  v.  Stabler,  33  Pa. 
St.  251,  75  Am.  Dec.  592. 

7.  Louisiana. —  MacRae  v.  Smith,  112  La. 
715,  36  So.  659;  Abraham  v.  Lob,  35  La. 
Ann.  377. 

Maryland. —  Earle  v.  Turton,  26  Md.  23. 

Neiv  York. —  Monarque  l\  Monarque,  80 
N.  Y.  320,  8  Abb.  N.  Cas.  102;  Jordan  v. 
Poillon,  77  N.  Y.  518;  Sandford  v.  White,  56 
N.  Y.  359,  47  How.  Pr.  96  [affirming  1 
Thomps.  &  C.  647,  46  How.  Pr.  205]  ;  Harris 
V.  Larkins,  22  Hun  488 ;  In  re  Cavanaugh,  37 
Barb.  22,  14  Abb.  Pr.  258,  23  How.  Pr.  358; 
Waring  v.  Waring,  7  Abb.  Pr.  472;  Hall  v. 
Partridge,  10  How.  Pr.  188 ;  Spring  v.  Sand- 
ford,  7  Paige  550. 

North  Carolina. —  Smith  v.  Brittain,  38 
N.  C.  347,  42  Am.  Dec.  175. 

England.— ToweU  v.  Powell,  31  L.  T.  Rep. 
N.  S.  467,  23  Wkly.  Rep.  70.  But  if  all  the 
parties  are  before  the  court  and  can  make 
title  independently  of  the  partition  act,  the 
purchaser  must  accept  it.  Rawlinson  v.  Mil- 
ler, 1  Ch.  D.  52,  46  L.  J.  Ch.  252. 

See  38  Cent.  Dig.  tit.  "  Partition,"  §  362 
et  seq. 

Where  a  necessary  party  is  omitted. —  Har- 
lan V.  Stout,  22  Ind.  488;  Handy  r.  Waxter, 
75  Md.  517,  23  Atl.  1035;  Toole  v.  Toole,  112 
N.  Y.  333,  19  N.  E.  682,  8  Am.  St.  Rep.  750, 
2  L.  R.  A.  465;  Kopp  r.  Kopp,  48  Hun 
(N.  Y.)  532,  1  N.  Y.  Suppl.  261;  Bernhardt 
V.  Kurz.  38  N.  Y.  Suppl.  103,  2  N.  Y.  Annot. 
Cas.  112. 

Where  the  property  is  not  subject  to  par- 
tition.—Dineen  V.  Hall,  112  Ky.  273,  65 
S.  W.  445,  66  S.  W.  392,  23  Kv.  L.  Rev. 
1615. 

Where  one  named  as  a  party  was  not  so 
served  with  process  as  to  give  the  court 
jurisdiction.  Bowler  r.  Ennis,  46  N.  Y.  App. 
BW.  309,  61  N'.  Y.  Suppl.  686. 

Doubtful  proceedings. —  If  the  result  of  the 
proceedings  taken  is  that  whether  they  are 
sufficient  to  transfer  the  title  remains  in 
serious  doubt,  the  purchaser  will  not  be  com- 


pelled to  take  the  title  and  pay  his  bid. 
Monarque  i:  Monarque,  80  N.  Y.  320,  8  Abb. 
N.  Cas.  102;  O'Toole  v.  O'TooIe,  39  N.  Y. 
App.  Div.  302,  56  N.  Y.  Suppl.  963;  Recor 
V.  Blackburn,  71  Hun  (N".  Y.)  54,  24  N.  Y. 
Suppl.  692;  McKenna  v.  Duffv,  64  Hun 
(N.  Y.)  597,  19  N.  Y.  Suppl.  248,  22  N.  Y. 
Civ.  Proc.  366 ;  Kopp  v.  Kopp,  48  Hun 
(N.  Y.)  532,  1  N,  Y.  Suppl.  261;  In  re  Cav- 
anaugh, 37  Barb.  (N.  Y.)  22.  But  a  mere 
possibility  does  not  raise  a  doubt  so  serious 
as  to  relieve  the  purchaser.  Cambrelleng  v. 
Purton,  125  N.  Y.  610,  26  N.  E.  907  ;  Ferry 
V.  Sampson,  112  iS^.  y.  415,  20  N.  E.  387; 
Goodwin  v.  Crooks,  58  N.  Y.  App.  Div.  464, 
69  N.  Y.  Suppl.  578  [affirming  33  Misc.  39, 

68  N.  Y.  Suppl.  219]  ;  McNulty  v.  Mitchell, 
41  Misc.  (N.  Y.)  293,  84  N.  Y.  Suppl.  89. 

Defects  constituting  or  creating  a  cloud  on 
the  title  were  said  to  entitle  the  purchaser  to 
be  released  from  his  bid.  Gassen  v.  Palfrey, 
9  La.  Ann.  560.  But  if  the  claimant  of  an 
adverse  interest  is  made  a  party  and  served 
with  process,  his  claim  can  no  longer  consti- 
tute a  cloud.  Dresser  v.  Tra^vis,  177  N.  Y. 
376,  69  N.  E.  736. 

If  anything  remains  to  be  done  to  com- 
pletely divest  the  title,  the  purchaser  may 
insist  that  it  be  done,  and  it  has  been  held 
that  he  may  be  released  from  his  bid  if  such 
thing  is  not  done.  Waring  v.  Waring,  7 
Abb.  Pr.  (N.  Y.)  472. 

If  the  property  is  that  of  a  decedent,  the 
purchaser  has  the  right  to  withdraw  from  the 
sale  unless  such  proceedings  are  taken  as  in- 
sure him  from  the  loss  of  the  property  by 
its  being  taken  to  pay  the  debts  of  the  de- 
cedent. Disbrow  v.  Folger,  5  Abb.  Pr.  (N.  Y.) 
53;  Spring  v.  Sandford,  7  Paige  (N.  Y.)  550. 
But  there  must  appear  to  be  some  reason 
for  fearing  that  the  property  may  be  re- 
quired to  discharge  the  debts  of  the  decedent. 
Goodwin  v.  Crooks,  58  N.  Y.  App.  Div.  464, 

69  N.  Y.  Sunpl.  578;  Bogert  v.  Bogert,  45 
Barb.  (N.  Y.*)  121. 

If  a  decree  of  sale  is  subject  to  impeach- 
ment by  infants  when  they  come  of  age,  for 
want  of  proof  of  some  fact  the  purchaser 
need  not  accept  the  title  (Earle  v.  Turton, 
26  IMd.  23),  or  because  a  guardian  ad  litem 
had  not  been  appointed  (Crouter  v.  Crouter, 
133  N'.  Y.  55,  30  N.  E.  726  [affirming  17  N.  Y. 
Suppl.  758).  But  a  mere  irregularity  in 
appointing  as  a  guardian  ad  litem,  a  person 
connected  in  business  with  the  attorneys  of 
the  life-tenants  does  not  avoid  the  sale. 
Parish  v.  Parish,  175  N.  Y.  181,  67  N.  E. 
298. 
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equitably  rG(j[iuro3  liiin  to  be  released  from  his  bid,'  but  the  delay  necessarily 
resultiriir  from  tlio  liliiii^  of  exceptions  and  the  time  required  to  hear  and  deter- 
mine tliem  does  not  entitle  the  i)urehaser  to  a  releaKo.'^  If  the  proceedin^rt  are 
adequate  to  transfer  title  to  the  purchaser,  irregularities  which  do  not  impair  his 
title  cannot  entitle  hi  in  to  a  release  from  his  bid."^  Nor  can  he  successfully 
complain  of  matters  known  to  him  at  the  time  of  his  purchase  and  which  thereby 
he  rrmst  be  deemed  to  have  waived,"  or  which  could  remain  unknown  to  him  only 
through  his  extreme  negligence  or  inattention  to  his  business.'^'  On  the  setting 
asidy  of  a  sale  at  the  instance  of  the  purchaser,  he  must  be  allowed  all  moneys 
paid  by  him  on  account  thereof,  to  which,  in  England,  nmst  be  added  interest 
thereon  from  the  time  it  was  advanced  until  it  is  restored  to  him,  and  his  costs.'^ 
The  failure  of  title  in  whole  or  in  part,  or  the  existence  of  euciunbrarices  held  by 
persons  not  parties  to  the  suit,  constitutes  one  of  the  most  familiar  grounds  upon 
which  to  resist  the  confirmation  of  a  sale,  or  to  move  that  the  sale  be  set  aside. 
Of  course,  if  the  bid  was  made  in  ignorance  of  the  true  title  and  the  making  of 
it  resulted  from  any  misrepresentation  of  the  parties  or  of  the  officer  making  the 
sale,  we  apprehend  that  no  court  of  equity  would  liesitate  to  refuse  confirma- 
tion.-"*  There  is  no  doubt  generally  speaking  that  there  is  no  warranty,  and  that 
the  rule  of  caveat  emptor  applies  at  execution  and  judicial  sales,  including  those 
made  in  partition,^^  and  there  are  general  expressions  in  the  opinions  indicating 
that  it  may  control,  and  result  in  the  denial  of,  requests  that  such  sales  be  set 
aside  or  denied  confirmation.  "  The  better  opinion  is,  that  the  rule  of  caveat  emptor 
will  not  be  applied  in  chancery  sales  while  the  court  retains  control  of  the  proceed- 
ings ;  and  that  the  purchaser  will  bo  released,  and  any  payments  made  by  him  and 
remaining  within  the  control  of  the  court  will  be  returned  if  the  condition  of  the 
title  is  such  that  he  would  not  be  required  to  accept  it  were  the  contract  between 
him  and  a  private  individual.  The  court  is  the  vendor,  and  will  not  enforce  a  con- 
tract in  its  own  favor  of  which  it  would  refuse  to  decree  the  execution  if  the 
vendor  were  a  private  person."  ^®    This  rule  applies  not  only  where  there  is  a 


Mere  irregularities,  however,  do  not  render 
the  proceedings  void  and  hence  do  not  entitle 
the  purchaser  to  be  released  from  his  bid. 
Dunning  v.  Dunning,  37  111.  306 ;  Bracken- 
ridge  V.  Dawson,  7  Ind.  383;  Bell  v.  Smith, 
71  S.  W.  433,  24  Ky.  L.  Rep.  1328;  Friddle 
V.  Kohn,  20  S.  W.  274,  14  Ky.  L.  Rep.  312; 
Southwiek  v.  Greuzenbach,  13  S.  W.  918,  12 
Kv.  L.  Rep.  263;  Martinez  v.  Wall,  107  La. 
737,  31  So.  1023;  Young's  Succession,  23  La. 
Ann.  386;  Dennerlein  v.  Dennerlein,  111  N.  Y. 
518,  19  N.  E.  8.5;  Reed  v.  Reed,  107  K  Y. 
545,  14  N.  E.  442;  Woodhull  v.  Little,  102 
N.  Y.  165,  6  N.  E.  266;  Rogers  V.  McLean, 
34  N.  Y.  536,  31  How.  Pr.  279;  Croghan  v. 
Livingston,  17  N.  Y.  218;  Mead  v.  Mitchell, 
17  N.  Y.  210,  72  Am.  Dec.  455;  Noble  i\ 
Cromwell,  3  Abb.  Dec.  (N.  Y.)382,  27  How. 
Pr.  289  [affirming  26  Barb.  475,  16  Abb.  Pr. 
59];  Rockwell  t'.  Decker,  33  Hun  (N.  Y.) 
343;  Herbert  v.  Smith,  6  Lans.  (N.  Y.)  493; 
Blackwell  v.  McLean,  9  Wash.  301,  37  Pac. 
317. 

Mistake  at  the  time  of  bidding  as  to  the 
dimensions  of  the  property  or  some  other 
fact  materially  afTecting  j  value  may  in- 
duce the  court  to  release  the  purchaser.  Fair- 
child  V.  Fairchild,  59  How.  Pr.  (N.  Y.) 
35L 

8.  Rice  V.  Barrett,  99  N.  Y.  403,  2  N.  E. 
43;  .Tackaon  v.  Edwards,  22  Wend.  (N.  Y.) 
498  \affirminfi  7  Paige  3801. 

9.  Black  t:  Black,  10  Del.  Co.  (Pa.)  21. 

[III.  0,  7,  b] 


10.  Murdock  v.  Loeser,  87  S.  W.  808,  27 
Ky.  L.  Rep.  1057;  Young  v.  Cade,  50  La. 
Ann.  12,  23  So.  506.  Apparently  contra, 
O'Toole  V.  O'Toole,  39  N.  Y.  App.  Div.  302, 
56  N.  Y.  Suppl.  903. 

11.  Bethea  v.  Bethea,  136  Ala.  584,  34  So. 
28 ;  Brackenridge  v.  Dawson,  7  Ind.  383. 

12.  Dennerlein  v.  Dennerlein,  111  N.  Y. 
518,  19  N.  E.  85. 

13.  Powell  V.  Powell,  L.  R.  19  Eq.  422,  44 
L.  J.  Ch.  311,  32  L.  T.  Rep.  N.  S.  148,  28 
Wklv.  Rep.  482. 

14.  Freem.an  Ex.  §  304i. 

15.  Freeman  Ex.  §  3047;;  Stephens  v.  Ells, 
65  Mo.  456;  Cashion  v.  Faina,  47  Mo.  133; 
Schwartz  r.  Drvden,  25  ]\Io.  572 ;  Owsley  v. 
Smith.  14  Mo.  153;  McMichael  r.  McjMiehael, 
51  S.  C.  555,  29  S.  E.  403;  Fuller  v.  Miss- 
roon,  35  S.  C.  314,  14  S.  E.  714;  Rogers 
Horn,  6  Rich.  (S.  C.)  361;  Evans  v.  Dendv, 
2  Speers  (S.  C.)  9,  42  Am.  Dec.  356;  Fuller 
r.  Fowler,  1  Bailey  (S.  C.)  75;  Equity 
Com'rs  V.  Tliompson,"  4  McCord  (S.  C.)  434; 
Buetell  r.  Courand,  9  Tex.  Civ.  App.  564, 
29  S.  W.  1146. 

If  the  doubt  is  one  involved  in  the  issues 
in  the  case  and  determined  by  the  jvidgmcnt, 
it  is  thereby  extinguished,  or  set  at  rest,  and 
the  sale  cannot  be  attacked  because  of  it. 
Sobring  r.  Morscroau,  9  Cow.  (N.  Y.)  344. 

16.  Freeman  Ex.  g  304/,-;  Wanser  v.  De 
Nyse,  188  N.  Y.  378,  80  N.  E.  1088,  117  Am. 
St.  Pop.  871;  Shriver  v.  Shriver,  86  N.  Y. 
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complete  failure  of  title,  but  also  when  it  is  partial  and  wlien  the  property  is  in  a 
condition  making  it  less  valuable,  as  where  it  is  subject  to  an  adverse  claim  or  is 
adversely  possessed,'''  or  the  purchaser  bids  under  a  mistake  as  to  its  identity,'^  or 
is  subject  to  some  servitude  diminishing  its  value,'^  or  is  of  less  area  than  was 
supposed  at  the  time  of  the  sale,  or  is  subject  to  encumbrance  not  removed 
thereby,^*  the  purchaser  is  entitled  to  be  released  or  to  a  diminntion  in  the  pur- 
chase-price. If  of  two  lots  purchased,  the  title  to  one  is  unmarketable,  the 
purchaser  cannot  be  compelled  to  take  the  other  if  both  are  necessary  to  the  use 
for  which  he  designed  thera.^'  If  the  condition  of  the  title  or  the  existence  of  a 
servitude,  or  a  deticiency  in  the  area,  is  known  to  the  purchaser  at  the  time  of 
the  sale,  it  will  be  presumed  to  have  been  irrevocably  waived  by  him,^^  and  his 
knowledge  may  sometimes  be  presumed  from  the  general  notoriety  of  the  fact  or 
its  being  obvious  to  any  one  examining  or  giving  any  attention  to  the  property.^^ 
The  confirmation  of  the  sale  is  in  effect  an  adjudication  that  the  purchaser  ought 
to  comply  with  his  bid.  Hence  any  action,  motion,  or  defense  thereafter  sought 
to  be  maintained  on  the  ground  of  failure  of  title  or  any  other  ground  which  was 
presented,  or  ought  to  Iiave  been  presented,  in  opposition  to  the  confirmation 
should  fail  because  the  question  is  res  judicata?^ 

e.  Because  the  Sale  Was  Made  to,  of  in  the  Interest  of,  One  Not  Entitled  to 
Bid.  This  cause  is  rarely,  if  ever,  asserted  by  the  purchaser.  ISTevertlieless,  it'  he 
should,  through  an  error  of  law,  become  tlie  purchaser  at  the  sale,  we  see  no 
reason  why  he  may  not  withdraw  therefrom  by  making  his  disqualification  known 
to  the  court.  In  the  event  of  his  doing  so,  and  the  parties  in  interest  seeking  to 
hold  him  as  purchaser,  and  the  court  refusing  to  release  him,  his  disqualification 
would  doubtless  be  waived,  and  the  parties  would  become  estopped  from  subse- 
quently urging  it.^^  The  parties,  other  than  the  purchaser,  may  always  resist  the 
confirmation  of  the  sale  on  the  ground  that  it  was  made  to  or  in  the  interest  of 
the  oflicer  conducting  it,  or  of  any  other  person  whom  the  law  or  public  policy 
forbids  acquiring  title  thereby.^®  But  a  party  entitled  to  ol)ject  to  a  sale  on  the 
ground  liere  under  consideration  cannot  retain  the  benefits  of  it  for  a  considerable 
time,  knowing  of  the  ground  for  objection,  and  afterward  avoid  it.^^ 


575;  Jordan  v.  Poillon,  77  N.  Y.  518;  Blake- 
ley  V.  Calder,  15  N.  Y.  617  iaffirming  13  How. 
Pr.  476];  Ouvrier  v.  Mahon,  117  N.  Y.  App. 
Div.  749,  102  N.  Y.  Suppl.  981;  Darrow  v. 
Horton,  6  N.  Y.  St.  718;  Bolivar  v.  Zeigler, 
9  S.  C.  287. 

17.  Herring  v.  Berrian,  55  N".  Y.  Super. 
Ct.  110,  8  N.  Y.  St.  124;  Ferry  v.  Sampson, 
1  N.  Y.  Snppl.  872;  McGown  v.  Wilkins,  1 
Paige  (N.  Y.)  120. 

18.  Vingut  V.  Vingut,  17  N.  Y.  Suppl.  159. 

19.  Conlen  v.  Eizer,  109  N.  Y.  App.  Div. 
537,  96  N.  Y.  Suppl.  566;  Darrow  v.  Horton, 
6  N.  Y.  St.  718. 

20.  Metzger  v.  Martin,  87  N.  Y.  App.  Div. 
572,  84  N.  Y.  Suppl.  494  {affirmed  in  177 
N.  Y.  561,  69  N.  E.  1126]  ;  Mead  v.  Mead,  1 
Silv.  Sup.  (N.  Y.)  368,  5  K  Y.  Suppl. 
302. 

21.  Shriver  v.  Shriver,  86  N.  Y.  575. 

22.  Cromwell  v.  Hull,  97  N.  Y.  209;  Hub- 
bard V.  Housley,  43  N.  Y.  App.  Div.  129, 
59  N.  Y.  Suppl.  392  {affirmed  in  160  N.  Y. 
688,  55  N.  E.  1096,  and  affirming  27  Misc. 
276,  58  N.  Y.  Suppl.  432] ;  Koepke  v.  Brad- 
ley, 3  K  Y.  App.  Div.  391,  38  N.  Y.  Suppl. 
707  [affirmed  in  151  N.  Y.  622,  45  N.  E. 
1132]. 

23.  Metzger  v.  Martin,  87  N.  Y.  App.  Div. 
572,  84  N.  Y.  Suppl.  494  {affirmed  in  177 


N.  Y.  561,  69  N.  E.  1126] ;  Oakley  v.  Briggs, 
17  N.  Y.  Suppl.  751. 

24.  Kentucky. —  Lampton  v.  Usher,  7  B. 
Mon.  57. 

iYcty  YorA-.— Kirk  r.  Kirk,  137  N.  Y.  510, 
33  N.  E.  552  [affirming  12  N.  Y.  Suppl. 
326]. 

North  Carolina. — ^  Overman  v.  Tate,  114 
N.  C.  571,  19  S.  E.  706. 

Pennsylvania. — ^Landreth  Howell,  24  Pa. 
Super.  Ct.  210;  Seheible's  Estate,  5  Pa.  Co. 
Ct.  601. 

South  Carolina. —  Smith  v.  Winn,  38  S.  C. 
188,  17  S.  E.  717,  751;  Fuller  v.  Missroon, 
35  S.  C.  314,  14  S.  E.  714;  Thompson  v. 
Wofford,  13  S.  C.  216. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  362 
et  seq. 

25.  Larrabee  v.  Larrabee,  71  S.  W.  645,  24 
Ky.  L.  Rep.  1423. 

26.  Freeman  Ex.  §  292;  Le  Fevre  v.  Lara- 
way,  22  Barb.  (N.  Y.)  167;  Gallatian  v. 
Cunningham,  8  Cow.  (N.  Y. )  361;  Jackson 
V.  Woolsey,  11  Johns.  (N.  Y.)  446;  Bohart 
V.  Atkinson,  14  Ohio  228 ;  Armstrong  v. 
Huston,  8  Ohio  552;  Howery  v.  Helms,  20 
Gratt.  (Va.)  1. 

27.  Johnstone  v.  O'Connor,  21  N.  Y.  App. 
Div.  77,  47  N.  Y.  Suppl.  425  [affirmed  in 
162  N.  Y.  639,  57  N.  E.  1113]. 
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8.  Proceedings  to  Collect  the  Bid  —  a.  Making  the  Proper  Entry  of  the  Bid. 

There  is  doubt  whether  n  jmlicial  sale  is  vvitliiii  tlie  statute  of  IVaudH.^**  Tiiere- 
forc,  the  iirst  stej)  toward  colleeting  the  hid  is  eitlier  to  require  it  to  be  made  iti 
writing  signed  Ijy  the  bidder,  or  to  make  such  a  memorandum  as  will  satisfy  the 
statute  of  frauds. 

b.  Taking  Security.  Formerly,  and  to  some  extent  at  present,  statutes  relat- 
ing to  partition  permitted  or  required  ])ersons  making  j)artition  sales  to  take 
security  for  the  fuliihneut  of  the  bid.'''-"  VVhei-e  statutes  of  this  character  exist, 
the  next  step  after  making  a  proper  iriemorandum  of  the  sale  is  to  exact  the  secu- 
rity autliorized  by  the  statute.  If  by  agreement  between  all  interested,  some  of 
the  heirs  take  part  of  the  laiul  after  an  appraisement  and  others  do  not,  and  so 
much  is  left  that  it  is  supposed  that  on  final  settlement  all  will  get  equal  value, 
but,  owing  to  a  decline  in  the  real  estate  before  the  sale,  such  proves  not  to  be 
the  case,  interest  cannot  be  recovered  on  the  recognizances,  none  having  been 
expressly  stipulated  for  therein.''"  The  statute  requiring  the  execution  of  a  refund- 
ing bond  before  judgment  against  a  defendant  constructively  served  does  not  apply 
to  proceedings  in  partition.^' 

e.  Obtaining  Confirmation.  Payment  of  the  bid  made  at  a  judicial  sale  does 
not  become  due  until  it  is  confirmed.^^  Prior  to  that  time  the  sale  in  contempla- 
tion of  law  has  not  been  made.  Therefore  such  confirmation  is  indispensable  to 
sustain  proceedings  to  compel  the  paj'ment  of  the  bid  or  to  authorize  the  execu- 
tion of  a  conveyance  to  the  purchaser.'^''  lu  the  absence  of  any  objection,  the 
sale  will  be  confirmed.*^  Although  no  formal  order  is  entered,  confirmation  may 
sufficiently  appear  from  the  whole  record.^^  Confirmation  will  be  refused  only 
with  a  just  regard  to  the  rights  of  all  concerned,^®  and  for  some  substantial  reason, 
involving  either  a  whole  or  partial  failure  of  title,  because  the  requisite  parties 


28.  Freeman  Ex.  §  299;  Hutton  v.  Wil- 
liams, 35  Ala.  503,  70  Am.  Dec.  297;  Bozza 
V.  Eowe,  30  111.  198,  83  Am.  Dee.  184. 

29.  Kentucky. —  Stump  v.  Martin,  9  Bush 
285;  Wortliington  r.  Crabtree,  1  Mete.  478. 

Maryland. —  Stem  r.  Cox,  16  Md.  533. 
iVeiy  Yorfc. —  Fisher  r.  Hersey,  85  N.  Y. 
633. 

Ohio. —  Preston  v.  Compton,  30  Ohio  St. 
299 ;  Swihart  r.  Swihart,  7  Ohio  Cir.  Ct.  338, 
4  Ohio  Cir.  Dec.  624. 

Penvsijlrania. —  Snively's  Appeal,  129  Pa. 
St.  250,'  18  Atl.  124;  Leibert's  Appeal,  119 
Pa.  St.  517,  13  Atl.  461;  Holman's  Appeal, 
106  Pa.  St.  502:  Bailey  v.  Com.,  41  Pa.  St. 
473;  Riddle's  Appeal,  37  Pa.  St.  177;  Custer 
V.  Com.,  25  Pa.  St.  375 ;  Hartman's  Appeal, 
21  Pa.  St.  488;  Kidd  v.  Com.,  16  Pa.  St.  426; 
Ebbs  V.  Com.,  11  Pa.  St.  374;  Com.  v.  Haffey, 
6  Pa.  St.  348;  Carter  v.  Com.,  1  Grant  216; 
Com.  V.  Lightner,  9  Watts  &  S.  117;  Shelly 
V.  Shelly,  8  Watts  &  S.  153;  Mentzer  v. 
Menor,  8  Watts  296;  Good  v.  Dood,  7  Watts 
195:  Kean  v.  Franklin,  5  Serg.  &  R.  147; 
Gabler's  Appeal,  3  Pa.  Cas.  450,  6  Atl.  449; 
Oviatt's  Estate,  3  Pa.  Dist.  620;  Guide's 
Estate,  10  Kulp  150. 

flouth  Carolina. — ^Griffin  v.  Addison,  3  S.  C. 
105. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  351. 

30.  Meyers'  Estate,  179  Pa.  St.  157,  30  Atl. 
239.  Ah  to  enforcing  a  mortgage  tal<en  with- 
out direction  from  tlie  court  see  Burhans  v. 
Bciim,  37  N.  J.  Eq.  593. 

31.  TTogne  v.  Yeiigor,  107  Ky.  582,  54  S.  W. 
901,  21  Ky.  L.  Rep.  1299. 
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32.  Alahama. — Hutton  v.  Williams,  35  Ala. 
503,  70  Am.  Dec.  297. 

Illinois.— B.aTt  v.  Burch,  130  111.  426,  22 
N.  E.  831,  6  L.  R.  A.  371. 

Iowa. —  Loyd  v.  Loyd,  61  Iowa  243,  16 
N.  W.  117. 

North  Carolina. — ^Miller  v.  Feezor,  82  X.  C. 
192. 

Pennsylvania. —  In  re  Hamilton,  51  Pa.  St. 
58. 

Tennessee. —  Walker  v.  Walker,  4  Coldw. 
300. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  353 
et  seq. 

33.  Freeman  Ex.  §  304a;  Stout  v.  Mc- 
Pheeters,  84  Ind.  585;  Clark  v.  Sires,  193 
Mo.  502,  92  S.  W.  224;  Burden  v.  Taylor, 
124  Mo.  12,  27  S.  W.  349. 

34.  Gates  v.  Johnson,  109  Ala.  126,  19  So. 
416.  Even  though  there  is  some  wrongful 
act  or  omission  for  which  the  person  guilty 
thereof  mav  be  liable  to  suit  or  damages. 
Prior  v.  Prior,  49  Hun  (N.  Y.)  502,  2  N.  Y. 
Sunpl.  523,  15  N.  Y.  Civ.  Proc.  436. 

35.  Cowling  f.  Nelson,  76  Ark.  146,  88 
8.  W.  913;  Hess  v.  Voss,  52  111.  472;  Redus 
r.  Hnvden,  43  Miss.  614. 

36.  ' Dunn  v.  Dunn,  137  Cal.  51,  09  Pac. 
847. 

Discretion  of  court. —  Whether  a  sale  shall 
be  confiniu'd  or  rejected  is  said  to  rest 
largely  in  the  discretion  of  the  court.  Pome- 
roy  V.  Allen.  60  Mo.  530;  Moran  v.  Clark, 
30  W.  Va.  358,  4  S.  E.  303,  8  Am.  St.  Rep. 
66. 

Confirmation  by  act  of  the  parties  whea 
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were  not  brought  before  the  court,  or  title  was  not  vested  in  tliem,  or  because  of 
some  unfairness  on  account  of  which  tlie  confirmation  must  operate  inequitably, 
but  not  for  mere  irregularity  of  proceeding,  nor  because  of  any  defect  which  may 
yet  be  remedied  before  the  final  judgment  is  entered.^'' 

9.  The  Effect  of  Confirmation  —  a.  As  Res  Judicata.  Upon  principle,  an 
order  confirming  a  judicial  sale  must  be  regarded  as  a  judicial  affirmance  that  no 
reason  exists  why  it  should  not  be  carried  out,  and  therefore,  as  a  final  adjudica- 
tion binding  alike  on  the  purchaser  and  all  the  parties  in  interest  within  the  juris- 
diction of  tlie  court,  estopping  tlie  former  from  refusing  to  pay  his  bid  and 
otherwise  carry  out  the  terms  of  the  sale  as  confirmed,  and  the  latter  from  resisting 
such  further  steps  as  may  remain  to  be  taken  to  vest  him  with  the  title.^^  To  this 
rule,  as  we  shall  hereafter  show,  an  exception  exists,  where  the  proceeding  is 
strictly  speaking  in  chancery  and  application  is  there  made  for  relief.  Tlie  con- 
firmation of  the  sale,  although  the  officer  making  it  reports  that  he  lias  paid  the 
purchase-price  to  those  entitled  thereto,  does  not  establish  such  payment,  for  this 
is  not  one  of  the  issues  iiivolved  in  the  proceeding  for  confirmation.^^ 

b.  Upon  Further  Motions  to  Set  Aside  and  Upon  Suits  in  Equity  For  Relief. 
"  The  court  of  chancery  seems  to  have  proceeded  upon  the  principle  that  the  par- 
ties and  the  purchaser,  having  been  brought  within  its  jurisdiction,  remained  and 
were  subject  to  such  orders  as  it  saw  proper  to  make,  though  after  a  great  lapse  of 
time.  The  sale  may  have  been  confirmed,  the  money  paid,  and  the  property  con- 
veyed to  the  purchaser.  jSTevertheless,  a  petition  may  be  filed  suggesting  some 
fraud,  mistake,  misapprehension,  surprise,  or  other  adequate  ground  for  equitable 
relief  ;  the  purchaser  brought  before  the  court  by  some  appropriate  notice  ;  and, 
if  the  facts  asserted  in  the  petition  are  established  by  evidence  satisfactory  to  the 
court,  the  sale  may  be  vacated."  *°  This  practice,  if  it  prevails  at  all  in  the  United 
States,  does  so  to  a  very  limited  extent.  Grounds  for  avoiding  the  sale  must  be 
urged  before  confirmation,^^  unless  circumstances  exist  warranting  an  independent 
suit  in  equity  for  relief,^^  in  which  case  relief  can  be  secured  by  such  a  suit.*^  If, 
however,  there  was  no  authority  for  the  sale,  as  where  the  court  had  not  acquired 


not  made  out  see  Alsobrook  v.  Eggleston,  69 
Miss.  833,  13  So.  850. 

37.  Wise  V.  Wolf,  120  Ky.  263,  85  S.  W. 
1191,  27  Ky.  L.  Rep.  610;  Donahoe  v.  Fack- 
ler,  8  W.  Va.  249. 

38.  Alabama. — Kellam  v.  Eiehards,  56  Ala. 
238. 

Arka7isa-s. — ■  State  Nat.  Bank  v.  Neel,  53 
Ark.  110,  13  S.  W.  700,  22  Am.  St.  Rep.  185. 

California.- — Hammond  v.  Caillsaud,  111 
Cal.  206,  43  Pae.  607,  52  Am.  St.  Rep.  167. 

Kentucl-v. —  Kincaid  v.  Tutt,  88  Ky.  392, 
11  S.  W.  297,  10  Ky.  L.  Rep.  1006;  Dawson 
V.  Litsey,  10  Bush  408;  Todd  f.  Dowd,  1 
Mete.  281. 

Louisiana. —  Ventress  v.  Brown,  30  La. 
Ann.  1012. 

Maryland. —  Brown  v.  Gilmor,  8  Md.  322; 
Brown  v.  Wallace,  4  Gill  &  J.  479. 

Nebraska. —  Watson  v.  Tromble,  33  Nebr. 
450,  50  N.  W.  331,  29  Am.  St.  Rep.  492. 

Virginia. —  Allison  v.  Allison,  88  Va.  328, 
13  S.  E.  549 ;  Karn  v.  Rorer  Iron  Co.,  86  Va. 
754,  11  S.  E.  431;  Thomas  v.  Davidson,  76 
Va.  338 ;  Berlin  v.  Melhorn,  75  Va.  039. 

United  States. —  Boyls  v.  Boyle,  114  Fed. 
517. 

See  38  Cent.  Dig.  tit.  "  Partition,"  §  353 
et  seq. ;  and  Freeman  Ex.  §  304Z. 

39.  Messervey  v.  Barelli,  Riley  Eq.  (S.  C.) 
138,  2  Hill  Eq.  567. 


40.  Freeman  Ex.  §  304Z;  Patterson  v.  Pres- 
ton, 51  Md.  190. 

Usually  the  confirmation  of  the  sale  and 
the  execution  of  a  .conveyance  pursuant 
thereto  exhaust  the  jurisdiction  of  the  court, 
so  that  its  subsequent  order  of  resale  and 
all  sales  made  thereunder  are  void.  Gulf 
Coast  Canning  Co.  v.  Foster,  (Miss.  1895) 
17  So.  683. 

41.  Baekenstoss  v.  Stahler,  33  Pa.  St.  251, 
75  Am.  Dee.  592. 

In  the  case  of  a  mistake  as  to  boundary, 
the  sale  may  be  set  aside  and  the  mistake 
corrected  in  Kentucky  by  an  amended  peti- 
tion. Johnson  v.  Johnson,  88  Ky.  275,  11 
S.  W.  5,  10  Ky.  L.  Rep.  860. 

42.  Young  V.  Shumate,  3  Sneed  (Tenn.) 
369;  Young  v.  Tliompson,  2  Coldw.  (Tenn.) 
596. 

In  Pennsylvania  decrees  of  orphans'  courts 
confirming  partition  are  not  final  until  the 
purchase-money  is  paid.  McEee's  Estate,  6 
Phila.  75. 

43.  Schwaman  v.  Truax,  179  N.  Y.  35,  71 
N.  E.  464,  103  Am.  St.  Rep.  832;  Smith  )■. 
Brittain,  38  N.  C.  347,  42  Am.  Dec.  175. 

Reviewing  merits  of  decree  directing  sale. 
— A  suit  in  equity  for  relief  from  a  parti- 
tion sale  cannot  review  on  the  merits  the 
decree  directing  it.  SlinglufT  v.  Stanley,  66 
Md.  220,  7  Atl.  261. 
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jurisdiotioii,  or  its  jndf^rnent  or  oi-der  (iid  Mot  include  the  property  Bold,  or  did  not 
antliorizo  any  salo  at  all,  tlio  ord(;i-  of  conlinnaliori  cannot  impart  any  validity  to 
the  Kale  and  it  may  be  assailed  collaterall  y,  or  by  motion  to  vacate  it,  regardless  of 
the  lapse  of  time.""  Infants  are,  in  Keritncky,  entitled  within  one  year  after  com- 
ino;  of  age  to  avoid  a  partition  sale  on  doing  equity  with  njBpect  to  the  fihare  of 
the  purchase-money  received  by  tlieiri/''' 

10.  Notice  of  Proceedings  to  Confirm  or  Set  Aside.  By  his  bid  and  its 
acceptance  the  purchaser  becomes  a  party  to  the  suit  and  is  placed  within  the 
jurisdiction  of  the  court,  which  may  proceed  to  determine  all  questions  which 
come  before  it  in  the  ordinary  progress  of  the  cause  and  bind  him  by  its  deter- 
mination without  giving  him  any  further  notice,  unless  when  expressly  required 
by  statute.  He  must  anticipate  that  the  court  will  be  called  upon  to  conlirm  or 
to  set  aside  the  sale  when  the  report  thereof  is  made,  and  he,  as  well  as  other 
parties  to  the  action,  is  bound  by  whatsover  action  the  court  niay  take  without 
being  given  any  special  notice  of  the  heai'ing,  or  any  notice  whatever  unless  the 
statute  requires  one  to  be  given.^^ 

11.  Resale  to  Charge  the  Purchaser.  If  the  decree  directs  the  sale  to  be  for 
cash,  the  officer  making  it  may  demand  that  payment  be  then  made,  and  upon 
the  refusal  or  inability  to  comply  with  the  demand,  may  tlien  resell,  and  the  sale 
may  be  confirmed  to  the  second  bidder."  In  such  a  case,  however,  no  proceed- 
ings can  be  taken  against  the  purchaser,  for,  in  contemplation  of  law,  there  is  no 
sale  until  it  is  confirmed  by  the  court.  Where  a  resale  at  the  risk  of  the  pur- 
chaser is  sought,  it  is  not  necessary  to  first  tender  him  a  conveyance  ;  but  the 
order  may  be  procured  by  a  motion  for  such  resale,  notice  of  which  should  be 
served  on  such  purchaser.*^  The  purchaser  may  appear  in  response  to  such 
notice  and  urge  any  matter  occurring  since  the  confirmation  of  the  sale  showing 
that  he  ought  not  to  be  held  answeraljle.™  Upon  the  resale  being  ordered,  the 
property  must  then  be  exposed  for  sale  on  the  same  terms  as  before,  for  if  the 


44.  Bethel  v.  Bethel,  6  Bush  (Ky.)  65,  99 
Am.  Dec.  655 ;  Lamaster  f.  Kesler,  123  U.  S. 
376,  8  S.  Ct.  197,  31  L.  ed.  238;  Minnesota 
Co.  V.  St.  Paul  Co.,  2  Wall.  {U.  S.)  609,  17 
L.  ed.  886;  Shriver  V.  Lynn,  2  How.  (U.  S.) 
43,  11  L.  ed.  172. 

45.  Taylor  v.  Webber,  83  S.  W.  567,  26 
Ky.  L.  Eep.  1199. 

Miss.  Code,  §  3118,  also  provides  a  method 
for  the  relief  of  cotenants  absent  from  the 
state  Avhen  partition  was  made  by  an  appli- 
cation made  within  a  year  after  such  parti- 
tion, but  this  remedy  does  not  extend  to 
partition  by  sale.  Moore  v.  Summerville,  80 
Miss.  323,  31  So.  793,  32  So.  294. 

46.  Wise  V.  Wolf,  120  Ky.  263,  85  S.  W. 
1191,  27  Ky.  L.  Eep.  610;  Welch  v.  Marks, 
39  Minn.  481,  40  N.  W.  611;  Burden  v.  Tav- 
lor,  124  Mo.  12,  27  S.  W.  349;  Neiman  "f. 
Early,  28  Mo.  475.  Contra,  That  the  pur- 
chaser must  be  given  notice  see  Dunning  v. 
Dunning,  37  111.  306 ;  Louisiana  Bank  v. 
Dclery,  2  La.  Ann.  648. 

47.  Dazet  V.  Landry,  21  Nev.  291,  30  Pac. 
1064;  Chase  v.  Chase,  15  ^bb.  N.  Cas.  (N.  Y.) 
91. 

48.  Hntton  ».  Williams,  35  Ala.  503,  76 
Am.  Dec.  297. 

49.  Freeman  Ex.  §  313ci;  and  the  follow- 
ing cases: 

Alabama. —  Criel  v.  Randolph,  108  Ala. 
601,  18  So.  609. 

OaKfnrnin. —  Hammond  v.  Cailleaud,  111 
Cal.  206,  43  I'ac.  607,  52  Am.  St.  Kcp.  167. 
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Illinois. —  Harbison  r.  Timmons,  139  III. 
167,  28  X.  E.  982;  Hill  v.  Hill,  58  111. 
239. 

Indiana. — -Eout  v.  King,  103  Ind.  555,  3 
N.  E.  249. 

North  Carolina. —  Ex  p.  White,  82  N.  C. 
377 ;  Council  v.  Elvers,  65  N.  C.  54. 

Tennessee. —  Chase  v.  Joiner,  88  Tenn.  761, 
14  S.  W.  331. 

West  Virginia. —  Stout  v.  Pliilippi  Mfg., 
etc.,  Co.,  41  W.  Va.  339,  23  S.  E.  571,  56  Am. 
St.  Eep.  843. 

United  /Sffaies.— Stuart  v.  Gay,  127  U.  S. 
518,  8  S.  Ct.  1279,  32  L.  ed.  191. 

England. —  Harding  v.  Harding,  3  Jur. 
1164,  9  L.  J.  Ch.  124,  4  Myl.  &  C.  514,  18 
Eng.  Ch.  514,  41  Eng.  Reprint  198. 

See  38  C?nt.  Dig.  tit.  "  Partition,"  §  349. 

50.  California. —  Hammond  v.  Cailleaud, 
111  Cal.  206,  43  Pac.  607,  52  Am.  St.  Eep. 
167. 

/Zh'MOis.— Bruschke  r.  Wright,  166  111.  183, 
46  N.  E.  813,  57  Am.  St.  Eep.  125. 

New  Jersey. — Shinn  v.  Roberts,  20  N.  J.  L. 
435,  43  Am.  Dec.  636. 

Keiv  York. —  Riggs  v.  Pursell,  74  N.  Y. 
370. 

Pennsylvania. —  Council  v.  Shyrock,  167 
Pa.  St.  483,  31  Atl.  731;  Ramsay  "■!;.  Hersher, 
153  Pa.  St.  480,  26  Atl.  433. 

Se?  38  Cent.  Dig.  tit.  "  Partition,"  §  349. 

An  assignee  of  the  purchaser  may  also  be- 
come answernblc  for  a  doficioiu'v.  .Archer  (?. 
Archer,  84  Hun  (N.  Y.)  297,  32  N.  Y.  Suppl. 
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terras  are  different,  tliere  can  be  no  recovery  of  the  deficiency  resulting  from  tlie 
resale.^^ 

12.  Remedies  to  Compel  the  Payment  of  the  Bid,  or  of  the  Deficiency  Resulting 
From  a  Resale  —  a.  By  Action.  If  notes,  bonds,  or  otlier  evidences  of  indebted- 
ness have  been  gis-en  on  account  of  a  judicial  sale,  they  may  be  enforced  by 
actions  at  law.''^  Even  in  the  absence  of  the  giving  of  such  evidences  of  indebt- 
edness, the  purchaser  is  personally  lialjle,  and  an  action  may  be  sustained  against 
him  in  the  nature  of  a  suit  for  specific  performance  or  to  recover  a  judgment  for 
the  amount  for  which  he  remains  liable,  whether  it  be  on  his  original  bid,  or  for 
the  deficiency  resulting  from  a  resale.^^  Before  any  action  can  be  sustained 
against  the  purchaser,  every  proceeding  should  be  taken  requisite  to  putting  him 
in  default.  Hence  a  conveyance  should  be  tendered  to,  and  payment  of  the  pur- 
chase-money demanded  of,  hira.^^  The  action  is  usually  in  the  name  of  the 
officer  or  officers  who  made  the  sale,  although  it  is  said  to  be  maintainable  by  the 
parties.^^  In  several  of  the  states  a  lien  exists  for  the  unpaid  portion  of  the  bid 
at  a  partition  sale.  Such  lien,  whether  resting  on  the  statute  only,  or  reserved 
in  some  writing  expressly  providing  for  it,  is  generally  enforceable  by  an 
independent  suit.''^ 

b.  By  Summary  Proceedings.  The  remedy  more  usually  resorted  to  is  by 
summary  proceedings  in  the  court  under  whose  order  the  sale  was  made,  by 
motion  or  rule  against  the  purchaser  requiring  him  to  show  cause  why  he  should 
not  comply  with  his  bid,  or  pay  the  amount  remaining  due  after  a  resale.  On 
the  hearing  of  the  motion,  the  court  may  require  payment  to  be  made,  and 
enforce  its  order  either  by  execution  or  by  proceedings  for  contempt." 


410  laffirmed  in  155  N.  Y.  415,  50  N.  E.  55, 
63  Am.  St.  Rep.  688]. 

51.  Hammond  v.  Cailleaud,  111  Cal.  206, 
43  Pac.  007,  52  Am.  St.  Rep.  167. 

Setting  aside  the  resale  see  Fay  v.  Fay,  69 
Hun  (N.  Y.)  149,  23  N.  Y.  Suppl.  409. 

If  the  purchaser  is  one  of  the  cotenants,  a 
deficiency  developed  by  a  resale  may  be  de- 
ducted from  liis  share,  but  the  deposit  paid 
by  him  at  the  time  of  the  sale  will  not  be 
forfeited,  although  the  terms  of  the  sale  pro- 
vided for  a  forfeiture.  Bailey  v.  Dalrymple, 
47  N.  J.  Eq.  81,  19  Atl.  840. 

52.  Freeman  Ex.  §  313f;  Farmers',  etc.. 
Bank  v.  Martin,  7  Md.  342,  61  Am.  Dec.  350; 
Blair  V.  Core,  29  W.  Va.  477,  2  S.  E.  326. 

53.  Freeman  Ex.  §  313f;  and  the  follow- 
ing cases : 

Alabama. — Griel  v.  Randolph,  108  Ala.  601, 
18  So.  609. 

California. —  Hammond  v.  Cailleaud,  111 
Cal.  206,  43  Pac.  607,  52  Am.  St.  Rep.  167. 

Illinois. — ^Davies  v.  Gibbs,  174  111.  272,  51 
N.  E.  220. 

Louisiana. —  Sauton  v.  Sauton,  45  La.  Ann. 
919,  13  So.  203;  Young's  Succession,  23  La. 
Ann.  386;  Jennings  v.  Hodges,  16  La.  Ann. 
321. 

Missouri. —  Hewitt  v.  Lally,  51  Mo.  93. 
Tennessee. —  Young  v.  Thompson,  2  Coldw. 
596. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  351. 

54.  Tsew  Jersey. —  Michener  v.  Lloyd,  16 
N.  J.  Eq.  38. 

Isleio  York. —  Latourette  v.  Latourette,  25 
N.  Y.  App.  Div.  145,  48  N.  Y.  Suppl.  1076. 

Pennsylvania. — Here's  Estate,  11  Phila.  63. 

Rhode  Island. —  Cowell  v.  Lippitt,  3  R.  I. 
S2. 


United  States. —  Shaw  v.  Shaw,  21  Fed. 
Cas.  No.  12,724,  4  Cranch  C.  C.  715. 

See  38  Cent.  Dig.  tit.  "Partition,"  ^  351. 

The  tender  of  a  deed  was  held  unnecessary 
in  Swain  i:.  Horberly,  17  Ind.  99. 

55.  Hutton  V.  Williams,  35  Ala.  503,  76 
Am.  Dec.  297;  Wiley  v.  Robert,  27  Mo. 
388. 

Where  the  bid  is  made  by  one  person  as 
the  agent  of  others  as  to  proceedings  see 
Zeigenfuss  v.  Moore,  (N.  J.  Ch.  1905)  60  Atl. 
520. 

Minor  who  has  become  of  age. —  If  among 
the  persons  interested  in  the  sale  was  a 
minor  who  appeared  by  attorney  only  and 
has  since  become  of  age,  the  court  may  take 
measures  to  ascertain  whether  or  not  such 
minor  will  acquiesce  in  the  partition  judg- 
ment.   Fulbright  v.  Cannefox,  30  Mo.  425. 

56.  Indiana. —  West  v.  Thornburgh,  6 
Blackf.  542. 

Maryland. —  Ridgely  v.  Iglehart,  3  Bland 
540;  Iglehart  V.  Armiger,  1  Bland  519. 

North  Carolina. — Walke  v.  Moody,  65  N.  C. 
599. 

Ohio. —  Cameron  v.  Holenshade,  1  Cine. 
Super.  Ct.  S3. 

South  Carolina. — Daniels  v.  Moses,  12  S.  C. 
130;  Messervey  v.  Barelli,  Riley  Eq.  138. 

Tennessee. —  Vaughn  v.  Vaughn,  12  Heisk. 
472. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  351. 

57.  Freeman  Ex.  §  313f;  and  the  follow- 
ing cases: 

Arkansas.—  Black  v.  Walton,  32  Ark.  321. 

California. —  Hammond  v.  Cailleaud,  111 
Cal.  206,  43  Pac.  607,  52  Am.  St.  Rep.  167. 

Louisiana. —  Decuir  v.  Decuir,  117  La.  249, 
41  So.  563. 
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c.  Defenses  to  Proceeding's  to  Compel  Payment.  If  llic  piirciiaser  lias  been 
broiiglit  befor(3  tlio  court  on  inol.ion  or  rule  to  hIiow  cause,  uik]  after  being  lieard 
or  <^iveri  an  opportunity  for  a  hearing,  an  order  iia.s  been  made  directing  a  resale 
on  his  account,  or  at  liis  risk,  Huch  order  must  be  conceded  effect  a»  Ten  judicata 
and  must  exclude  all  tnattens  of  defer)Be  except  those  arising  after  its  entry,  and 
the  want  of  jurisdiction  of  the  court  in  directing  tlie  sale,  and  in  all  other  casci- 
must  exclude  all  matters  arising  anterior  to  the  confirmation  and  which  might 
have  been  urged  in  opposition  thereto.™  In  apparent  forgetful ness  of  these 
principles,  the  defenses  of  unsoundness  of  a  slave  at  the  time  of  the  sale,'''-*  and  of  a 
lease  of  real  property  executed  during  the  pendency  of  the  suit,*'  have  been 
entertained. 

13.  Payment,  Necessity  For,  and  What  Amounts  to.  There  is  no  doubt  that 
the  payment  of  his  bid  either  in  money,  or  in  some  mode  sanctioned  by  the  order 
of  court,  is  indispensable  to  entitle  the  purchaser  to  a  conveyance  or  to  vest  in 
him  any  title  in  the  property,  equitable  or  otherwise  but  a  sale  will  not  be  set 
aside  because  the  payment  was  "not  all  made  at  the  day  fixed  therefor  if  it  was 
afterward  consummated  when  the  deed  was  executed."^-  Jioth  at  execution  and 
chancery  sales  the  bid  must  be  paid  in  money,*''^  except  when  the  parties  in  inter- 
est waive  that  mode  of  payment,^*  or  the  statute  controlling  provides  for  the 
giving  of  credit,^^  or  the  purchase  is  by  a  party  entitled  to  share  .in  the  proceeds, 
in  which  event  he  is  usually  entitled  to  have  his  share  regarded  as  paid  on 
account  of  his  bid,^^  but  he  must  pay  the  residue  the  same  as  any  other  pur- 
chaser.®'' The  payment  is  due  whether  the  purchaser  gets,  or  can  get,  immediate 
possession.  He  is  presumed  to  regulate  his  bidding  with  a  view  to  the  known 
powers  and  rules  of  the  court  as  to  delivering  possession.''^  An  order  of  court 
obtained  by  a  purchaser  and  authorizing  him  to  make  payment  to  a  receiver,  to 
be  invested  in  bonds,  is  void  as  against  parties  who  had  no  notice  of  the  proceed- 
ings resulting  in  such  order. ®^  If,  under  a  statute  authorizing  a  sheriff  to  take 
securities  for  deferred  payments,  he  takes  such  securities  in  his  own  name  and 
receives  payment  thereof,  this  does  not  bind  the  parties,  nor  release  the  purchaser. 
He  remains  liable  for  the  unpaid  amount  of  his  bid  upon  the  securities  executed 


Minnesota. —  Barron  v.  Mullin,  21  Minn. 
374. 

Ohio. —  Dresbach  v.  Stein,  41  Ohio  St.  70; 
Mechanics'  Sav.,  etc..  Loan  Assoc.  v.  O'Con- 
ner,  29  Ohio  St.  651. 

Pennsylvania. —  Sackett  v.  Twining,  18  Pa. 
St.  199,  57  Am.  Dec.  599;  Cooper  v.  Borrall, 
10  Pa.  St.  491. 

Virginia. —  Long  v.  Waller,  29  Gratt.  347 ; 
Young  V.  McClung,  9  Gratt.  336;  Threlkelds 
V.  Campbell,  2  Gratt.  198,  44  Am.  Dee.  384. 

58.  See  cases  cited  supra,  note  57. 

The  sheriff  or  other  officer  making  the  sale 
cannot  release  the  purchaser.  Stewart  v. 
Garvin,  33  Mo.  103. 

So  it  is  said  that  the  false  and  fraudulent 
representations  of  one  of  the  cotenants  made 
at  the  sale  to  influence  a  purchaser  consti- 
tute no  defense  when  not  shown  to  be  au- 
thorized by  the  other  cotenants.  Matlock  v. 
Bigbee,  34  Mo.  354. 

59.  Equity  Com'r  v.  Smith,  9  Rich.  (S.  C.) 
515. 

60.  Winfrey  v.  Work,  75  Mo.  55. 

61.  Liverni'an  v.  Lee,  86  Miss.  370,  38  So. 
658;  Giulingion  r.  Copeland,  32  S.  C.  57,  10 
S.  E.  61(i;  Williams  ?;.  Davis,  56  Tex.  250. 

Payment  should  be  made  within  the  life 
of  the  writ  commanding  the  sale.  Packard  v. 
King,  3  Colo.  211. 
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63.  Yates  v.  Gridley,  16  S.  C.  496. 

63.  Freeman  Ex.  §  301;  Walke  v.  Moody, 
65  N.  C.  599;  Rica  v.  Hunt,  12  Heisk.  (Tenn.) 
344. 

64.  Wiggins  v.  Howard,  83  N.  Y.  613  [af- 
firming 22  Hun  126]. 

65.  Kendall  v.  Briggs,  81  Ky.  119;  Perin 
V.  Megibben,  53  Fed.  86,  3  C.  C.  A.  443. 

66.  Wade  v.  Murray,  35  La.  Ann.  546; 
Bayhi  v.  Bayhi,  35  La.  Ann.  527 ;  Hollier  v. 
Gonor,  13  La.  Ann.  591;  Glemser  v.  Glemser, 
5  Ohio  S.  &  C.  PI.  Dec.  267,  5  Ohio  N.  P. 
170;  Bloodgood's  Estate,  8  Pa.  Co.  Ct. 
545. 

If  an  officer  is  directed  to  take  notes  for 

the  purchase,  without  anything  being  said 
as  to  who  must  be  named  as  paj'ees,  the  notes 
should  be  to  the  several  parties  interested. 
Preston  r.  Compton,  30  Ohio  St.  299. 

If  the  order  directs  the  money  to  be  paid 
to  heirs,  it  is  doubtful  whether  a  payment 
to  the  administrator  will  be  operative. 
Unangst  v.  Kraemer,  8  Watts  &  S.  (Pa.) 
391;  Hise  v.  Geiger,  7  Watts  &  S.  (Pa.) 
273. 

67.  People's  Bank  r.  David,  49  La.  Ann. 
136,  21  So.  174. 

68.  Brown  Wallace,  4  Gill  &  J.  (Md.) 
479. 

69.  Beery  v.  Irick,  22  Gratt.  (Va.)  614. 
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by  him.™  But  if  a  master  in  chancery  forges  a  portion  of  the  decree  and  thereby 
it  purports  to  authorize  liim  to  sell  notes  received  in  part  payment,  the  parties  to 
the  suit  are  chargeable  with  notice  of  such  forgery  ;  and  if  they  receive  a  portion 
of  the  money  realized  by  a  sale  of  notes,  they  ai'e  estopped  from  recovering  any  bal- 
ance remaining  due  thereon  which  has  been  received  and  embezzled  by  such  master.''^ 

14.  The  Conveyance  —  a.  Its  Execution.  Upon  the  payment  of  the  purchase- 
price,  and  not  before,  the  purchaser  becomes  entitled  to  a  conveyance.''^  And 
this  right  appears  to  continue  indefinitely,  no  presumption  of  its  abandonment 
arising  from  lapse  of  time.''^  Its  execution  is  indispensable  to  transmit  the  legal 
title;''*  but  even  prior  thereto  the  purchaser  may  be  regarded  as  vested  with  the 
equitable  title,  and  therefore  enabled  to  defend  in  ejectment,''^  and  to  recover 
under  a  policy  insuring  the  property  against  destruction  by  iii-e.''^  The  convey- 
ance may  be  executed  by  the  officer  or  officers  vs^ho  made  the  sale,''^  and  in  the 
event  of  their  death,  resignation,  or  other  termination  of  their  office,  may  be 
executed  by  their  successor  in  office,''^  or  by  such  ex-officers.''^  The  decree  or 
order  of  confirmation  of  sale  need  not  contain  any  formal  direction  or  authoriza- 
tion to  tlie  selling  officer  to  execute  the  conveyance  and  it  has  been  held  to  be 
delivered,  in  contemplation  of  law,  from  such  confirmation,  although  he  retains 
manual  possession  of  it.^' 

b.  Its  Effect,  If  the  court  has  jurisdiction  of  the  subject-matter  and  of  the 
parties  to  the  suit,  the  conveyance  must  be  regarded  as  their  deed  and  having  as 
great  an  effect  as  if  executed  by  all  of  them  personally  ;  and  where  they  represent 
other  persons,  such  persons,  althougli  tlien  unborn,  may  be  regarded  as  parties  to, 
and  bound  by,  the  conveyance.^^  To  confer  this  effect  on  the  conveyance,  it  must 
have  been  authorized  under  the  judgment  or  order  on  which  it  purports  to  rest. 
Pf  it  purports  to  convey  land  or  some  interest  therein,  the  sale  of  such  land  or 
interest  must  have  been  authorized  by  the  court,^*  and  confirmed  by  it  after  being 
made.^^  Being  in  law  the  conveyance  of  all  the  parties,  it  vests  in  the  grantee 
the  same  title  and  riglits  as  would  their  conveyance  equally  comprehensive  in 
terms,^^  in  which  is  necessarily  included  the  right  to  tlie  possession  of  the  property 


70.  Preston  v.  Compton,  30  Ohio  St.  299; 
Welsh  I.  Freeman,  21  Ohio  St.  402;  Bradt  v. 
SIdllen,  2  Ohio  Dec.  (Reprint)  727,  5  West. 
L.  Month.  72. 

71.  Oglesby  v.  Foley,  153  111.  19,  38  N.  E. 
557  [affirming  46  111.  App.  119]. 

72.  Deputy  v.  Mooney,  97  Ind.  463;  Swain 
V.  Morberly,  17  Ind.  99;  Tate  v.  Bush,  62 
Miss.  145 ;  Barnes  v.  Morris,  39  N.  C.  22. 

Payment  in  Confederate  money. — But  prob- 
ably a  sale  and  conveyance  are  not  subject 
to  impeachment  on  the  ground  that  the  pay- 
ment was  in  Confederate  notes.  Tilsen  v. 
Haine,  27  La.  Ann.  228. 

73.  Farmer  v.  Daniel,  82  N.  C.  152. 

74.  Freeman  Ex.  §  324;  Stout  v.  Mc- 
Pheeters,  84  Ind.  585 ;  Merritt  v.  Horne,  5 
Ohio  St.  307,  67  Am.  Dee.  298. 

75.  Farmer  v.  Daniel,  82  N.  C.  152. 

76.  Gates  v.  Smith,  4  Edw.   (N.  Y.)  702. 

77.  Young  V.  Teague,  Bailey  Eq.  (S.  C.) 
13. 

78.  Gallitzin  Bldg.,  etc..  Assoc.  v.  Steigers, 
28  Pa.  Super.  Ct.  330. 

79.  Freeman  Ex.  §  327;  Fortune  v.  Fife, 
105  Mo.  433,  16  S.  W.  687. 

80.  Latta  v.  Viekers,  82  N.  C.  501. 

81.  Cocks  V.  Simmons,  57  Miss.  183. 

82.  Illinois. —  Macgregor  v.  Malarkey,  96 
111.  App.  421. 

Indiana.—  Haggerty  v.  Wagner,  148  Ind. 
625,  48  N.  E.  366,  39  L.  R.  A.  384. 


Missouri. —  Pentz  v.  Kuester,  41  Mo.  447. 

New  Jersey. —  Bouvier  v.  Baltimore,  etc., 
R.  Co.,  65  N.  J.  L.  313,  47  Atl.  772. 

'New  York. —  Jackson  v.  Edwards,  7  Paige 
386  [affirmed  in  22  Wend.  498]. 

Pennsylvania. —  Com.  v.  Cashman,  32  Pa. 
Super.  Ct.  459. 

Texas. —  Hall  v.  Reese,  24  Tex.  Civ.  App. 
221,  58  S.  W.  974. 

And  if  there  is  any  person  or  interest  not 
represented  in  the  partition  suit  the  con- 
veyance does  not  affect  him  on  it.  Flagler  v. 
Devlin,  109  N.  Y.  App  Div.  904,  95  N.  Y. 
Suppl.  801  [affirmed  in  186  N.  Y.  589,  79 
N.  E.  1105]  ;  Duke  r.  Hague,  107  Pa.  St.  57; 
Tinslev  v.  Magnolia  Park  Co.,  (Tex  Civ.  App. 
1900) '59  S.  W.  629. 

83.  Dwight  V.  Lawrence,  111  N.  Y.  App. 
Div.  616,  98  N.  Y.  Suppl.  76;  Basnett  v. 
Moxon,  L.  R.  20  Eq.  182,  44  L.  J.  Ch.  557, 
23  Wklv.  Rep.  945. 

84.  Hickenbotham  v.  Blaeklege,  54  111.  316; 
Brakely  v.  Sharp.  9  N.  J.  Eq.  9;  Heller  v. 
Cohen,  154  N.  Y.  299,  48  N.  E.  527. 

Hence  the  sale  of  a  homestead  is  void  if 
not  authorized  by  the  decree.  Joest  v.  Adel, 
209  111.  432,  70  iST.  E.  638;  White  v.  Sharpe, 
98  Tenn.  3.3.  39  S.  W.  1051. 

85.  Burnham  v.  Hitt,  143  Mo.  414,  45 
S.  W.  368. 

86.  Indiana. —  Haggerty  v.  Wagner,  148 
Ind.  625,  48  N.  E.  366,  39  L.  R.  A.  384. 
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if  the  parties,  or  any  of  tliein,  liad  such  rij^lit,  and  to  recover  tlie  value  of  the  use 
and  occupation  during  the  time  Bneli  potsKOBbion  is  wrongfully  withheld,*^  and  if 
withheld  through  and  i)y  the  aid  of  an  undertaking  on  ap[j(;al,  to  recover  upon 
sueh  undertaking.**"  The  construction  of  the  conveyance  must  be  in  favor  of  the 
purchaser  and  for  the  |)urj)ose  of  accomplishing  the  manifest  purpose  of  the  suit 
and  other  proceedings.**'-'  The  pui'chaser's  rights  are  liiriited  hy  the  terms  of  Jiis 
deed,  and  he  is  bound  by  restrictions  therein,  althougli  not  mentioned  at  the  sale.*" 
If,  however,  a  reservation  is  made  at  the  sale,  it  has  been  held  to  control,  although 
not  mentioned  in  the  deed.'-"  The  decree  of  sale  may  provide  that  it  and  the  sale 
shall  not  affect  the  mineral  rights,  in  which  event  none  of  the  minerals  pass  to 
the  purchaser.'-'^  Growing  crops  ])ass  to  the  ]nirchaser  M'hen  not  reserved  in  the 
order  of  sale  or  the  conveyance."-^  The  title  of  the  purchaser  is  paramount  to  any 
lien  held  by  any  party  to  the  suit,  or  acquired  by  any  party  during  its  pendency,"* 
but  may  be  subject  to  the  lien,  if  any  exists,  for  unpaid  purchase-monc}'.*'  Taxes 
accruing  after  the  sale  jyriina  faoie  chargeable  against  the  purchaser."^  He 
is  entitled  to  subsequently  accruing  rents."'' 

e.  Collateral  Attack  Upon.  As  a  partition  sale  is  a  judicial  sale,  an  attack 
upon  it  is  governed  by  the  same  principles  as  an  attack  upon  any  other  judicial 
proceeding,  among  which  are :  (1)  The  court  must  have  had  jurisdiction  of  the 
subject-matter  and  of  the  parties,  with  power  to  grant  the  relief  granted ;  "^  the 
proceedings  being  usually  those  of  courts  of  general  jurisdiction,  all  presumptions 
in  favor  of  them  are  indulged  not  absolutely  inconsistent  with  the  record;"* 
(3)  where  jurisdiction  exists,  no  irregularity  in  its  exercise,^  and  no  erroneous 


Louisiana. —  Bereaux  v.  Carmouche,  15  La. 
Ann.  588. 

Missouri. —  Bobb  v.  Gilmore,  (1888)  7 
S.  W.  5;  Bobb  v.  Graham,  89  Mo.  200,  1 
S.  W.  90;  Stevenson  i\  Hancock,  72  Mo.  612; 
Allen  V.  McDonald,  63  Mo.  App.  674. 

New  J ersey. — -  Bouvier  v.  Baltimore,  etc., 
R.  Co.,  65  N.  J.  L.  .313,  47  Atl.  772. 

Neio  York. —  Fisher  v.  Hersey,  83  N.  Y. 
633. 

Texas. —  Schultz  v.  Spreeain,  2  Tex.  Unrep. 
Gas.  206,  1  Tex.  App.  Civ.  Cas.  §  916. 

87.  Bethea  v.  Bethea,  139  Ala.  505,  35  So. 
1014;  Bonnell  v.  Pack,  79  Mo.  App.  496; 
Burns  v.  Cooper,  31  Pa.  St.  426. 

88.  Place  v.  Rogers,  101  N.  Y.  App.  Div. 
193,  91  N.  Y.  Suppl.  912. 

89.  Goodwin  v.  Crooks,  58  N.  Y.  App.  Div. 
464,  69  N.  Y.  Suppl.  578  [affirming  33  Misc. 
39,  68  N.  Y.  Suppl.  219]  ;  Hall  v.  Reese,  24 
Tex.  Civ.  App.  221,  58  S.  W.  974. 

90.  Rosenkrans  v.  Snover,  19  N.  J.  Eq. 
420,  97  Am.  Dec.  668;  Black  v.  George,  26 
Ohio  St.  629. 

91.  Tenk  v.  Lock,  26  111.  App.  216;  Banta 
V.  Merchant,  45  N.  Y.  App.  Div.  141,  61 
TST.  Y.  Suppl.  218  [reversed  on  the  facts  in 
173  N.  Y.  292,  66  N.  E.  13].  On  the  other 
hand  it  was  held  that  where  the  parties  de- 
sired and  the  court  directed  the  fee  in  one 
half  of  a  road-bed  to  be  sold,  it  passed  by 
the  conveyance,  although  it  described  the 
land  as  bounded  by  the  road  (Matter  of 
Jerome  Ave.,  120  N.  Y.  App.  Div.  297,  105 
N.  Y.  Suppl.  319)  ;  and  that  where  the  in- 
tention was  to  soil  the  entire  real  estate  of 
a  succession,  all  will  bo  deemed  conveyed, 
although  part  has  been  omitted  from  the  de- 
scription (ChafTe  v.  Minden  Lumber  Co.,  118 
La.  753,  43  So.  397). 
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92.  Barksdale  v.  Parker,  87  Va.  141,  12 
S.  E.  344. 

93.  Vaughn  v.  Newman,  221  111.  576,  77 
N.  E.  1106,  112  Am.  St.  Rep.  203;  Hancock 
V.  Caskey,  8  S.  C.  282. 

But  the  right  to  rents  accruing  prior  to 
the  conveyance  is  not  affected  by  it.  Lyons 
V.  Dorf,  49  Misc.  (N.  Y.)  652,  98  X.  Y. 
Suppl.  843. 

94.  Macgregor  v.  Malarkey,  96  111.  App. 
421;  Harting  v.  Milward,  90  S.  W.  260,  28 
Kv.  L.  Rep.  776;  Maloy  v.  Terhorst,  18  Pa. 
Co.  Ct.  368;  In  re  Sneathen,  32  Pittsb.  Leg. 
J.  N.  S.  (Pa.)  197. 

95.  Vaughn  v.  Vaughn,  12  Heisk.  (Tenn.) 
472.  • 

96.  Arnold  v.  Carter,  19  App.  Cas.  (D.  C.) 
259. 

97.  Bonnell  v.  Pack,  79  Mo.  App.  496. 
Alabama. —  Johnson  v.  Ray,   67  Ala. 

603. 

Arhanms. —  Cowling  v.  Nelson,  76  Ark. 
146,  88  S.  W.  913. 

Louisiana. —  Poree's  Succession,  27  La. 
Ann.  463. 

New  York. —  Kohler  r.  Kohler,  2  Edw.  69. 

West  Virginia. —  Waldron  v.  Harvey,  54 
W.  Va.  608,  46  S.  E.  603,  102  Am.  St.  Rep. 
959. 

99.  Sweatman  v.  Dean,  86  Miss.  641,  38 
So.  231;  Kansas  City  v.  Scarritt,  169  Mo. 
471,  69  S.  W.  283;  Stokes  v.  Middleton,  28 
N.  J.  L.  32:  Thompson  v.  Tolmie,  2  Pet. 
(U.  S.)  157,  7  L.  ed.  381. 

1.  Alabama. —  Morring  v.  Tipton,  126  Ala, 
350,  28  So.  562. 

Illinois. —  Hedges  v.  Mace,  72  111.  472. 

Kentucky.— Todd  v.  Dowd,  1  Mete.  281; 
Henning  r.  Barringer,  10  S.  W.  136,  10  Ky. 
L.  Rep.  674. 
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conclusion  or  action  on  the  part  of  the  court  exercising  it,  can  deprive  the  judg- 
ment of  its  conchisive  effect;^  and  (4)  that  the  effect  of  any  order  or  judgment 
cannot  be  avoided  or  mitigated  by  showing  that  some  question  ought  to  have  been 
decided  differently.^ 

d.  Its  Proteetion  to  Innocent  Purchasers.  A  purchaser  at  a  partition  sale  may 
be  entitled  to  the  protection  due  to  an  innocent  purchaser/  and  as  such  entitled  to 
rely  on  the  record  in  the  case.  On  the  other  hand,  he  is  bound  by  such  record 
and  chargeable  with  notice  of  its  condition  and  of  all  the  facts  disclosed  thereby, 
and  is  justly  treated  as  though  he  had  actual  knowledge  of  such  facts.^  The  pur- 
chaser is  not  bound  to  see  to  the  proper  application  of  the  purchase-money,  and 
his  title  cannot  be  impaired  by  proving  that  an  officer,  or  other  agent  of  the  law 
to  whom  the  money  was  properly  paid,  misappropriated  it.* 


Louisiana. —  Johnson  v.  Barkley,  47  La. 
Ann.  98,  16  So.  659;  Covas  v.  Bertoulin,  44 
La.  Ann.  683,  11  So.  143. 

Maryland. —  Schlev  v.  Baltimore,  29  Md. 
34. 

Missouri. —  Akers  v.  Hobbs,  105  Mo.  127, 
16  S.  W.  682;  Patton  v.  Hanna,  46  Mo.  314. 

Pennsylvania. —  Girard  L.  Ins.,  etc.,  Co.  v. 
Farmers',  etc.,  Nat.  Bank,  57  Pa.  St.  388; 
Welty  V.  Ruffner,  9  Pa.  St.  224;  Beeson  v. 
McNabb,  2  Watts  106. 

South  Carolina. — Smith  v.  Smith,  Rice  232. 

United  States. —  Robinson  v.  Fair,  128 
U.  S.  53,  9  S.  Ct.  30,  32  L.  ed.  415. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  421. 

We  cannot  reconcile  with  this  rule  the  de- 
cision in  Bogart  v.  Bogart,  138  Mo.  419,  40 
S.  W.  91,  holding  proceedings  void  against 
infants  because  they  were  not  represented  by 
a  guardian  or  curator,  nor  that  in  Casey  v. 
Casey,  19  N.  Y.  App.  Div.  219,  45  N.  Y. 
Suppl.  877,  where  the  court  failed  to  provide 
for  the  rights  of  unknown  heirs. 

2.  Alabama. — ■  Calloway  v.  Kirkland,  57 
Ala.  476;  Kellam  v.  Richards,  56  Ala.  238. 

Illinois. —  Hunter  v.  Stoneburner,  92  111. 
75. 

Indiana. —  McLead  v.  Applegate,  127  Ind. 
349,  26  N.  E.  830. 

Kentucky. —  Perkins  17.  McCarley,  97  Ky. 
43,  29  S.  W.  867,  16  Ky.  L.  Rep.  801 ;  Todd 
V.  Dowd,  1  Mete.  281 ;  Henning  v.  Barringer, 
10  S.  W.  136,  10  Ky.  L.  Rep.  674. 

Louisiana. —  Friedrich  v.  Friedrich,  111 
La.  26,  35  So.  371;  Zeigler  v.  Creditors,  49 
La.  Ann.  144,  21  So.  666;  Beltran  v.  Gauth- 
reaux,  38  La.  Ann.  106;  Pinniger's  Succes- 
sion, 25  La.  Ann.  53;  Porter  v.  Depeyster, 
18  La.  351. 

Maryland. —  Dungan  v.  Vondersmith,  49 
Md.  249. 

Massachusetts. — Tobin  v.  Larkin,  187  Mass. 
279,  72  N.  E.  985. 

Missouri. —  Sparks  v.  Clay,  185  Mo.  393, 
84  S.  W.  40;  Pentz  v.  Kuester,  41  Mo.  447. 

jVetu  Jersey. —  Stokes  v.  Middleton,  28  N.  J. 
L.  32. 

New  York. —  Parish  v.  Parish,  175  N.  Y. 
181,  67  N.  E.  298;  Cromwell  v.  Hull,  97 
N.  Y.  209;  Noble  V.  Cromwell,  26  Barb.  475, 
6  Abb.  Pr.  59  {affirmed  in  3  Abb.  Dec.  382, 
27  How.  Pr.  289]  ;  Le  Fevre  v.  Laraway,  22 
Barb.  167;  Disbrow  v.  Folger,  5  Abb.  Pr.  53. 

Ohio. —  Rogers  v.  Tucker,  7  Ohio  St.  417; 
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Bohart  v.  Atkinson,  14  Ohio  228;  Goudy  v. 
Shank,  8  Ohio  415. 

South  Carolina. —  Tederall  v.  Bouknight, 
25  S.  C.  275. 

Texas. —  Alston  v.  Emmerson,  83  Tex.  231, 
18  S.  W.  566,  29  Am.  St.  Rep.  639. 

West  Virginia. —  Childers  v.  Loudin,  51 
W.  Va.  559,  42  S.  E.  637. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  421 
et  seq. 

3.  Maryland. — Dugan  v.  Baltimore,  70  Md. 
1,  16  Atl.  501. 

Mississippi. —  Wilson  v.  Duncan,  44  Miss.  • 
642. 

Neiv  York. —  Parish  v.  Parish,  175  N.  Y. 
181,  67  N.  E.  298;  Blakeley  v.  Calder,  15 
N.  Y.  617  [affirming  13  How.  Pr.  476]. 

South  Carolina. —  Norwood  v.  Gregg,  67 
S.  C.  224,  45  S.  E.  163. 

Tennessee. — Ward  v.  West,  (Ch.  App.  1895) 
35  S.  W.  563. 

Texas. — Abbott  v.  Foster,  (Civ.  App.  1901) 
62  S.  W.  121. 

United  States. —  Thompson  v.  Tolmie,  2 
Pet.  157,  7  L.  ed.  381. 

,  See  38  Cent.  Dig.  tit.  "Partition,"  §  421 
et  seq. 

4.  Illinois. —  Allison  v.  Drake,  145  III.  500, 
32  N.  E.  537. 

Iowa. —  Telford  v.  Barney,  1  Greene  575. 

Louisiana. —  Scovell  v.  Levy,  106  La.  118, 
30  So.  322 ;  McCuUough  v.  Minor,  2  La.  Ann. 
466. 

Massachusetts. —  Tobin  v.  Larkin,  187 
Mass.  279,  72  N.  E.  -985. 

Missouri. —  Smoot  v.  Judd,  184  Mo.  508, 
83  S.  W.  481. 

5.  Smith  V.  Secor,  157  N.  Y.  402,  52  N.  E. 
179  [affirming  31  N.  Y.  App.  Div.  103,  52 
N.  Y.  Suppl.  562] ;  Kelly  v.  Werner,  34  N.  Y. 
App.  Div.  68,  53  N.  Y.  Suppl.  1067 ;  Swan  v. 
Finney,  4  Baxt.  (Tenn.)  26;  Gray  v.  Cock, 
rell,  20  Tex.  Civ.  App.  324,  49  S.  W.  247; 
Bellenot  v.  Laube,  104  Va.  842,  52  S.  E.  698, 

Thus,  if  the  property  sold  belongs  to  the 
estate  of  a  decedent,  the  purchaser  musi 
know  of  its  liability  to  be  appropriated,  bj 
means  of  sale,  to  the  payment  of  debts, 
Trimmier  v.  Winsmith,  41  S.  C.  109,  19  S.  E, 
283. 

6.  Murdock  v.  Loeser,  87  S.  W.  808,  27 
Kv.  L.  Rep.  1057;  Goudy  v.  Shank,  8  Ohio 
415;  Blagge  v.  Shaw.  (Tex.  Civ.  App.  1897) 
41  S.  W.  756. 
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16.  Remedies  of  the  Purchaser.  Ah  tlie  ])urcl)a8er  acqiiircH  the  title  and  riglitH 
of  tlio  parties  to  tlie  aetiori,  there  is  no  reusoii  wliy  he  should  not  he  entitled  to 
avail  liitneclf  of  each  and  every  remedy  to  wliicli  they  would  liave  been  entitled 
had  no  sale  been  made.'''  When  the  proceeding  is  in  equity,  lie  may  doubtleBS 
call  on  the  court  fur  relief  when  entitled  thereto  either  against  a  party  or  against 
an  officer  making  the  sale,"  or  against  a  party  or  a  stranger  for  a  writ  of  assist- 
ance to  be  placed  in  possession.^  As  the  rule  of  caveat  emptor  applies  to  judicial 
sales,  the  circumstances  must  be  very  exceptional,  if  they  can  exist  at  all,  when 
the  purchaser  can  sustain  an  action  to  recover  for  a  defect  in  the  title,  or  for  any 
act  or  omission  on  account  of  which  his  title  is  destroyed  or  diminished."* 

16.  Remedies  Against  the  Purchaser.  For  the  enforcement  of  his  bid  the 
remedies  against  a  purchaser  are  by  motion  or  action,  as  hereinbefore  stated.  In 
no  other  case  now  occurring  to  us  is  there  any  occasion  to  seek  any  remedy 
against  a  purchaser  except  where,  for  some  reason,  he  is  sought  to  be  held  as  trus- 
tee of  another,  or  the  sale  to  him  is  void,  and  he  is  therefore  called  upon  to  sur- 
render possession  and  to  pay  for  the  value  of  the  use  and  occupation,  or  to  account 
for  rents  received."  He  is  said  not  to  be  entitled  to  the  protection  of  the  law 
providing  that  a  person  recovering  land  must  pay  the  value  of  improvements 
placed  thereon  by  defendant.''^  After  the  execution  of  the  deed,  it  constitutes 
color  of  title,'^  and  the  purchaser  and  those  acquiring  and  possessing  under  him 
may  be  protected  by  the  general  statute  of  limitations,  or  those  statutes  devised 
expresisly  for  the  protection  of  persons  whose  rights  are  founded  on  judicial  sales.'* 
The  purchaser  may  also,  although  the  sale  was  void,  be  protected  by  the  princi- 
ples of  estoppel,  as  where  those  whose  title  was  intended  to  be  divested  by  the 
sale  brought  it  about,  or  participated  in  its  benefit,  or  otherwise  permitted  them- 
selves to  assume  an  attitude  toward  it,  in  consideration  of  which  they  cannot 
equitably  be  allowed  to  deny  its  validity.'^ 

17.  Effect  of  the  Sale  as  a  Conversion.  Although  real  property  is  sold  in 
partition  and  the  title  of  the  parties  therein  is  thereby  divested  and  transferred 
to  the  purchaser,  and  the  parties  become  respectively  entitled  to  their  distributive 
shares  thereof,  such  shares  are  said  to  retain  their  character  of  realty,  and  not  to 
be  converted  into  personalty,  and  therefore,  on  the  death  of  the  persons  entitled 
thereto,  to  descend  and  be  subject  to  distribution  according  to  the  law  controlling 
real  property.'^ 

18.  Collecting  the  Proceeds  From  the  Selling  Officers.  The  referees  or  other 
officers  by  whom  the  sale  is  made  are  usually  required  to  give  bonds  for  the  per- 
formance of  their  duties,  among  which  is  that  of  paying  over  all  moneys  received 
by  them ;  and  they  and  their  sureties,  if  such  moneys  are  not  so  paid  over  within 
a  reasonable  time,  are  subject  to  actions  to  enforce  such  payment."  They  are 
also  liable  for  any  unauthorized  acts,  such  as  surrendering  securities  or  evidences 
of  indebtedness  without  receiving  lawful  money  in  payment,'"  or  being  guilty  of 


7.  Jennings  v.  Jennings,  94  111.  App.  26; 
Bonnell      Pack,  79  Mo.  App.  496. 

8.  Weseman  v.  Wingrove,  85  N.  Y.  353. 

9.  Freeman  Ex.  §  37d. 

10.  Bassett  v.  Lockard,  60  111.  164;  Weak- 
ley V.  Conradt,  56  Ind.  430;  Dodds  v.  Lanaux, 
45  La.  Ann.  287,  12  So.  345 ;  Farrar  v.  Com- 
fort, 33  Mo.  44. 

11.  Taylor  v.  Conner,  7  Ind.  115. 

12.  Cowling  V.  Nelson,  76  Ark.  146,  88 
S.  W.  913. 

13.  Cowling  V.  Nelson,  76  Ark.  146,  88 
S.  W.  913. 

14.  Cowling  V.  Nelson,  76  Ark.  146,  88 
S.  W.  913;  Bradley  v.  Villere,  GO  Miss.  399, 
6  So.  208. 

15.  Freeman  Ex.  §§  351a,  352a;  Gerke  v. 
[HI,  0,  15] 


Cameron,  (Cal.  1897)  50  Pac.  434;  Garnar  v. 
Bird,  57  Barb.  (N.  Y.)  277;  Wood  v.  Mather, 
38  Barb.  (N.  Y.)  473  [affirmed  in  44  N.  Y. 
249]. 

16.  Black  V.  Black,  10  Del.  Co.  (Pa.)  25; 
In  re  Norton,  [1900]  1  Ch.  101,  69  L.  J.  Ch. 
31,  81  L.  T.  Rep.  N.  S.  724,  48  Wkly.  Rep. 
140;  In  re  Barker,  17  Ch.  D.  241,  50  L.  J. 
Ch.  334,  44  L.  T.  Rep.  N.  S.  33,  29  Wkly. 
Rep.  873.  See  infra,  III,  O,  18;  Thompson 
V.  ITcCaffrev,  6  Ont.  Pr.  193. 

17.  Owen  v.  State,  25  Ind.  107;  Brown  v. 
Wallace,  4  Gill  &  J.  (Md.)  479;  State  v. 
Jones,  26  Mo.  App.  190;  Hall  v.  Higgins, 
15  N.  J.  L.  58. 

18.  Omohundro  v.  Omohundro,  27  Gratt. 
(Va.)  824. 
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a  negligent  act  resulting  in  the  loss  of  a  mortgage  which  had  been  discharged  by 
the  sale.i^  A  mistake  made  by  a  commissioner  in  charging  himself  with  a  sum 
greater  than  that  received  may  be  corrected  by  the  court  or  its  auditor-^**  If  he 
is  by  tlie  court  directed  to  make  payments,  he  is  protected  in  so  doing  as  long  as 
the  order  of  the  court  remains  unvacated  and  unreversed.'^^ 

19.  The  Distribution  of  the  Proceeds.  Out  of  the  proceeds  of  the  sale  must 
first  be  paid  the  costs  of  the  action,  including  such  attorney's  fees  as  have  been 
allowed  by  the  court.^^  The  balance  is  the  sum  remaining  for  division.  Its  dis- 
tribution IS  usually  a  very  simple  matter,  for  the  interlocutory  decree  must,  wlien 
possible,  fix  the  moieties  of  the  respective  cotenants,  and  the  liens  or  charges  exist- 
ing against  each,  or  against  the  whole  property,  and  the  priority  of  the  different 
liens,  when  there  is  any  conflict  between  them.  The  final  judgment  or  order  dis- 
tributing the  proceeds  of  the  sale  therefore  follows,  and  gives  effect  to,  and  is 
controlled  by,  the  interlocutory  judgment ;  that  is  to  say,  to  each  cotenant  must 
be  given  a  sum  corresponding  to  his  moiety,  if  it  is  free  from  liens,=^  and  dimin- 
ished by  the  amount  of  such  liens  if  any  exist.^  This  right  to  distribution  does 
not  vest  at  the  sale,  but  only  when  such  proceedings  have  been  taken  as  result  in 
ascertaining  its  net  proceeds,  or,  more  properly  speaking,  the  fund  remaining  for 
distribution.^^  For  the  court  having  jurisdiction  may  deem  that  the  interest  of 
all  the  parties  will  be  promoted  by  extinguishing  claims  against  the  whole  prop- 
erty, as  where  a  lease  of  the  whole  is  outstanding  and  must  greatly  diminish  its- 
market  value,  in  which  event  the  acquisition  of  the  leasehold  may  be  brought 
about  and  the  amount  expended  in  such  acquisition  be  deducted  from  the  amount 
to  be  distributed.^"  There  are  questions,  however,  which  sometimes  cannot  be 
determined  in  the  interlocutory  decree.  Thus,  there  may  be  estates  in  the  prop- 
erty which,  although  declared  in  such  judgment,  it  can  furnish  no  absolute  test 
for  fixing  the  value  of,  as  where  the  fee  is  sold  and  some  of  the  parties  have 
estates  less  than  in  fee,  as  for  life  or  years,  or  in  remainder  or  reversion,  in  which 
case  the  court  must,  in  disposing  of  the  proceeds,  either  fix  the  value  of  each 
estate  less  than  in  fee,  or  keep  control  of  the  proceeds  so  that  a  due  proportion 
shall  be  paid  to  each  claimant  when  his  estate  becomes  absolute  and  in  posses- 


Liability  for  loss  resulting  from  insolvency 
of  a  surety  for  the  payment  of  a  bid  see 
Pritchard  v.  Oldham,  53  N.  C.  439. 

19.  Com.  V.  Rodgers,  6  Pa.  Dist.  453. 

20.  Yoder's  Appeal,  45  Pa.  St.  394. 

21.  Roy  V.  Townsend,  78  Pa.  St.  329. 

An  action  by  the  assignee  of  a  recognizance 
is  subject  to  all  the  defenses  existing  against 
the  assignor.  Burton  v.  Willin,  6  Houst. 
(Del.)  522,  22  Am.  St.  Rep.  363. 

The  action  may,  in  Indiana,  be  brought 
within  twenty  years  after  the  cause  of  ac- 
tion accrues,  as  it  is  not  deemed  an  action 
brought  by  a  public  officer.  Owen  v.  State, 
25  Tnd.  107. 

The  commissioner  and  his  sureties  are 
liable  for  interest  from'  the  time  he  should 
have  paid  over  the  money  ( Ferguson  v.  State, 
90  Ind.  38),  but  not  for  rents  or  profits  ac- 
cruing after  the  sale  (Stanton  v.  State,  74 
Ind.  503). 

In  an  action  against  the  ofScer  and  his 
sureties,  it  is  sufficient  to  allege  his  appoint- 
ment at  a  certain  term  of  court,  the  giving 
and  approval  of  the  bond,  his  entry  on  the 
discharge  of  his  duties,  and  his  making  of 
his  final  report  showing  a  specified  sum 
of  money  in  his  hands  as  plaintiff's  distribu- 
tive share  and  the  failure  to  pay  it  over. 
Coggeshall  v.  State,  112  Ind.  561,  14  N.  E. 
555. 


22.  Sarbaeh  v.  Newell,  35  Kan.  180,  10 
Pae.  529;  Lucas  Bank  v.  King,  73  Mo.  590; 
Shivers  v.  Hand,  50  N.  J.  Eq.  231,  24  Atl. 
911;  Lewis  v.  Moore,  21  N.  Y.  App.  Div. 
628,  47  N.  Y.  Suppl.  303. 

23.  Huffman  v.  Darling,  153  Ind.  22,  53 
N.  E.  939;  Bacon  v.  Fay,  63  N.  J.  Eq.  411, 
51  Atl.  797;  Treacy  v.  Ellis,  45  N.  Y.  App. 
Div.  492,  61  N.  Y.  Suppl.  600;  Matter  of 
Grand  Central  Bank,  27  Misc.  (N.  Y.)  116, 
57  N.  Y.  Suppl.  418. 

24.  Rentz  v.  Eckert,  74  Conn.  11,  49  Atl. 
203;  Steen  v.  Clayton,  32  N.  J.  Eq.  121; 
Grove  v.  Grove,  100  Va.  556,  42  S.  E.  312. 

Where  the  whole  property  is  subject  to 
a  mortgage,  a  direction  that  it  be  sold  sub- 
ject to  such  lien  is  not  an  adjudication 
against  another  mortgage  executed  by  one 
only  of  the  cotenants,  so  as  to  prevent  the 
deduction  of  this  mortgage  from  his  share. 
Rentz  17.  Eckert,  74  Conn.  11,  49  Atl.  203. 

25.  Turbeville  v.  Flowers,  27  S.  C.  331, 
3  S.  E.  542. 

Where  the  property  belonged  to  a  decedent, 
the  siirrogate  must,  in  New  York,  make  a 
certificate  showing  that  the  time  within  which 
proceedings  can  be  brought  in  his  court  for 
its  sale  has  expired.  Matter  of  Dusenbury, 
34  Misc.  (N.  Y.)  666,  70  N.  Y.  Suppl.  725. 

26.  Rutherford  v.  Rutherford,  116  Tenn. 
383,  92  S.  W.  1112,  115  Am.  St.  Rep.  799. 
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sion.^''  So  one  or  more  of  the  parties  may  have  substantially  added  to  the  amount 
realized  at  the  sale  by  placing  improvements  on  the  property,  and  the  court  may 
make  him  an  equitable  allowance  therefor  out  of  the  proceeds.^  All  these  and  kin- 
dred questions  the  court  may  inquire  into  and  determine  either  directly  or  by  aid  of 
referees,'^^  but  if  a  rnethod  of  inquiry  is  provided  by  statute,  that  method  must  be 
pursued.™  Thus  of  the  many  equities  which  one  cotenant  may  assert  against 
another,  all,  if  susceptible  of  measurement  and  compensation  in  money,  may  be  pre- 
sented to  the  court  and  provided  for  in  its  order  making  distribution  of  the  proceeds 
of  a  sale.^'  It  has  even  been  held  that  equities  between  a  party  and  the  purchaser 
may  be  thus  adjusted,  as  where  after  the  sale  a  party  enters  and  removes  fixtures,  in 
which  case  he  may  be  required  to  compensate  the  purchaser  out  of  the  wrong-doer's 
share  of  the  purcliase-price,'^^  or  when  the  sale  to  him  is  void,  he  may  be  repaid 
out  of  the  proceeds  of  a  subsequent  sale.^^  But  the  equities  so  recognized  and 
provided  for  must  appear  by  the  pleadings  or  be  supported  by  the  papers  or  other 
evidence  upon  some  motion  the  court  is  authorized  to  consider,  and  the  relief 
granted  must  be  within  the  powers  of  the  court.^  Sometimes  the  necessity  for 
the  present  distribution  either  of  the  whole  of  the  moneys  or  of  some  share  therein 
is  postponed  by  directing  payment  to  be  made  into  court,  or  the  money  to  be 
otherwise  retained  within  its  control.^^  Liens  not  finally  provided  for  by  the 
interlocutory  order  may  be  against  the  whole  property,  as  when  for  taxes  or 
assessments,  or  against  the  share  of  some  of  the  parties  only.  Tax  and  assess- 
ment liens  cannot  be  affected  by  the  sale,  and  the  purchasers  must  accept  the 


27.  Alabama. —  Kelly  v.  Deegan,  111  Ala. 
152,  20  So.  378. 

Indiana. —  Russell  v.  Russell,  48  Ind.  456 ; 
Pulse  V.  Osborn,  (App.  1901)  60  N.  E.  374. 

Iowa  —  Truth  Lodge  No.  213  A.  F.  &  A.  M. 
V.  Barton,  119  Iowa  230,  93  N.  W.  106,  97 
Am.  St.  Rep.  303. 

Maryland. —  Gambril  v.  Gambril,  3  Md.  Ch. 
259. 

Tsew  York. — ^Wood  v.  Powell,  3  N.  Y.  App. 
Div.  318,  38  N.  Y.  Suppl.  196;  Noble  v. 
Cromwell,  26  Barb.  475,  6  Abb.  Pr.  59  [af- 
firmed in  3  Abb.  Dec.  382,  27  How.  Pr.  289] ; 
Matter  of  Gedney,  33  Misc.  160,  68  N.  Y. 
Suppl.  627. 

North  Carolina. —  Gillespie  v.  Allison,  117 
N.  0.  512,  23  S.  E.  438;  Ex  p.  Winstead,  92 
N.  C.  703. 

Pennsylvania. —  Fink's  Appeal,  130  Pa.  St. 
256,  IB  Atl.  621. 

United  States. — ^Martin  v.  People's  Bank, 
115  Fed.  226. 

England. —  Langmead  v.  Cockerton,  25 
Wkly.  Rep.  315. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  401 
et  seq.  ' 

28.  Alleman  v.  Hawley,  117  Ind.  532,  20 
N.  E.  441;  Fenton  v.  Miller,  116  Mich.  45, 
74  N.  W.  384,  72  Am.  St.  Rep.  502;  Clapp 
V.  Nichols,  31  N.  Y.  App.  Div.  531,  52  N.  Y. 
Suppl.  128. 

29.  Halsted  v.  Halsted,  55  N.  Y.  442. 

But  a  master  in  chancery  cannot  fix  or 
determine  liens  in  the  absence  of  any  finding 
of  the  court  in  regard  thereto.  Mansfield 
Wallace,  217  111.  610,  75  N.  E.  682. 

30.  Carter  v.  Com.,  1  Grant  (Pa.)  216. 

31.  Illinois. —  Labadie  v.  Hewitt,  85  111. 
341. 

Indiana. —  Barnett  v.  Thomas,  36  Ind.  App. 
441,  75  N.  E.  808,  114  Am.  St.  Rep.  385. 
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Kentucky. —  Lancaster  v.  Wolff,  110  Ky. 
768,  62  S.  W.  717,  23  Ky.  L.  Rep.  233. 

Maryland. —  Warfleld  v.  Banks,  11  Gill  &  .J. 
98. 

Michigan. —  Fenton  v.  Miller,  116  Mich.  45, 
74  N.  W.  384,  72  Am.  St.  Rep.  502. 

Neio  Jersey. —  Vass  v.  Hill,  (Ch.  1891)  21 
Atl.  585  {following  Bailey  v.  Dalrymple,  47 
N.  J.  Eq.  81,  19  Atl.  840];  In  re  Coomb,  8 
N.  J.  Eq.  78. 

South  Carolina. —  Heyward  v.  Middleton, 
65  S.  C.  493,  43  S.  E.  956. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  401 
et  seq. 

32.  Oliver  v.  Lansing,  59  Nebr.  219,  80 
N.  W.  829. 

33.  Liverman  v.  Lee,  86  Miss.  370,  38  So. 
658. 

34.  Cox  V.  Kyle,  75  Miss.  667,  23  So.  518; 
Fulton  V.  Miller,  192  Pa.  St.  60,  43  Atl. 
409. 

35.  Indmna. —  Chisham  Way,  73  Ind. 
362. 

Iowa. —  Walters-Cates  v.  Wilkinson,  92 
Iowa  129,  60  N.  W.  514. 

Neio  Jersey. —  Morgan  v.  Morgan,  (Ch. 
1906)  64  Atl.  155. 

Neio  York. —  People  v.  Ryder,  124  N.  Y. 
500,  26  N.  E.  1040;  Matter  of  Gedney,  30 
Misc.  18,  62  N.  Y.  Suppl.  1023. 

Pennsylvania. —  Himmelspark's  Estate,  8 
Pa.  Dist.  698;  Wilson's  Estate,  2  Chest.  Co. 
Rep.  217. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  401 
et  seq. 

Thus,  if  there  is  a  deceased  cotenant,  the 
rights  of  persons  claiming  under  him  may 
properly  be  left  for  adjudication  in  the  pro- 
hate  court  having  jurisdiction  of  his  estate. 
Grant  v.  Murphy,  116  Cal.  427,  48  Pac.  481, 
58  Am.  St.  Rep!  188. 
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property  subject  thereto,  or  the  officer  making  the  sale  be  directed  to  pay  them 
fi'om  the  proceeds.^"  In  some  of  the  states  execution  and  judicial  sales  pass 
the  title  to  the  property  free  of  all  liens.^''  When  this  rule  prevails  and  also 
when  all  the  lien-holders  are  parties  to  the  suit  and  bound  by  the  decree,  the 
eifect  of  a  partition  sale  is  to  remove  all  liens  from  the  property  and  attach 
them  to  the  proceeds  of  the  sale.^'^  In  deterniiniug  how  these  liens  shall  be 
enforced,  it  is  sometimes  material  to  consider  whether  such  proceeds,  although 
in  money,  are  to  be  treated  as  personal  or  as  real  property.  Altliough  for 
some  purposes  they  have  been  deemed  personalty we  apprehend  the  better 
view  is  that  with  respect  to  all  questions  relating  to  their  distribution,  and  espe- 
cially to  the  enforcement  of  liens  against  them,  they  remain  real  estate.^*^  It 
was  formerly  said  that,  on  partition,  the  right  of  encumbrancers  would  not  be 
settled,''^  and  more  recently  that  a  motion  asking  that  the  proceeds  of  the  sale  of 
the  interest  of  a  cotenant  be  paid  to  one  not  a  party  to  the  suit  cannot  be  sus- 
tained.^^ JSTeither  proposition  is  now  true.  Persons  having  claims  or  liens 
against  the  property  sold  may  present  them  to  the  court  and  have  their  payment 


36.  Weseman  v.  Wingiove,  85  N.  Y.  353; 
Sneathen's  Estate,  22  Pa.  Sup?r.  Ct.  45; 
Maloy  V.  Terhoist.  18  Pa.  Co.  Ct.  368. 

37.  Freeman  Ex.  §  338. 

38.  Alabama. —  Hunter  v.  Law,  68  Ala. 
365. 

Illinois. —  Macgregor  v.  Malarkey,  96  111. 
App.  -121. 

Indiana. —  Porter  v.  Jackson,  95  Ind.  210, 
48  Am.  Rep.  704;  Fouty  v.  Morrison,  73  Ind. 
333. 

Louisiana. —  Viard's  Succession,  106  La. 
73,  30  So.  246;  Koelil  t.  Solari,  47  La.  Ann. 
890,  17  So.  464. 

Mississippi. —  Johnston  v.  Tennessee  Union 
Bank,  37  Miss.  526. 

Missouri. —  Turpin  v.  Turpin,  88  Mo.  337. 

^^ew  Jersey. —  Wright  v.  Wright,  70  N.  J. 
Eq.  407,  62  Atl.  487;  McKinley  v.  Cos,  66 
N".  J.  Eq.  70,  57  Atl.  1030;  Green  v.  Hath- 
away, 36  N.  J.  Eq.  471. 

New  York. —  Lythgoe  r.  Smith,  140  N.  Y. 
442,  35  N.  E.  646 ;  Warfield  v.  Crane,  4  Abb. 
Dec.  525. 

Ohio. —  Comer  v.  Dodson,  22  Ohio  St.  615; 
Furgeson  v.  Cackler,  6  Ohio  S.  &  C.  PI.  Dee. 
419,  4  Ohio  N.  P.  392. 

Pennsylvania. — ^Wright  v.  Viekers,  81  Pa. 
St.  122  [affirming  10  Phila.  381]. 

Canada. —  Bruneau  v.  Banque  Jacques  Car- 
tier,  10  Quebec  Q.  B.  525. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  401 
et  scq. 

But  as  to  persons  not  parties  to  the  ac- 
tion, the  sale  must  be  deemed  subject  to 
any  lien  held  by  them.  Wood  v.  Winings,  58 
Ind.  322.  This  is  true  even  when  the  lien  is 
acquired  pendente  lite,  to  the  extent  of  en- 
titling the  lien-holder  to  payment  out  of  the 
proceeds  of  the  sale.  Aplington  v.  Nash,  80 
Iowa  488,  45  N.  W.  905. 

39.  Arkansas. —  In  re  Simmons,  55  Ark. 
485,  18  S.  W.  933. 

Neio  Jersey. —  Jacobus  v.  Jacobus,  36  N.  J. 
Eq.  248  [affirmed  in  36  N.  J.  Eq.  317]. 

Neiv  York. —  Robinson  v.  McGregor,  16 
Barb.  531. 

Pcnnsyhyania. —  Scott's  Estate,  137  Pa.  St. 
454,  20  Atl.  623;  Wentz's  Appeal,  126  Pa. 


St.  541,  17  Atl.  875;  Gutshall  v.  Goodyear, 
107  Pa.  St.  123;  Wright  v.  Viekers,  81  Pa. 
St.  122  [affirming  10  Phila.  381]  ;  In  re 
Kann,  69  Pa.  St.  219;  Ebbs  v.  Comm.,  11  Pa. 
St.  374. 

England. —  In  re  Morgan,  [1900]  2  Ch.  474, 
69  L.  J.  Ch.  735,  48  Wkly.  Rep.  670;  In  re 
Smith,  40  Ch.  D.  386,  58  L.  J.  Ch.  108,  60 
L.  T.  Rep.  N.  S.  77,  37  Wkly.  Rep.  199; 
In  re  Hobson,  7  Ch.  D.  708,  47  L.  J.  Ch.  310, 
38  L.  T.  Rep.  N.  S.  365,  26  Wkly.  Rep.  470; 
Steed  V.  Preece,  L.  R.  18  Eq.  192,  43  L.  J. 
Ch.  687,  22  Wkly.  Rep.  432;  Re  Pickard,  58 
L.  T.  Rep.  N.  S.  293. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  401 
et  seq. 

40.  Louisiana. —  Breaux  v.  Lauve,  24  La. 
Ann.  179;  Hooke  v.  Hooke,  14  La.  22. 

Maryland. —  Jenkins  v.  Simms,  45  Md. 
532. 

Vew  Jersey. — Oberly  v.  Lerch,  18  N.  J.  Eq. 
346  [affirmed  in  18  N.  J.  Eq.  575]. 

New  York. —  Horton  v.  McCoy,  47  N.  Y. 
21. 

Pennsylvania. —  McCune's  Appeal,  65  Pa. 
St.  450;  Eberts  v.  Eberts,  55  Pa.  St.  110; 
Devlin's  Estate,  4  Pa.  Dist.  751. 

England. —  In  re  Norton,  [1900]  1  Ch.  101, 
69  L.  J.  Ch.  31,  81  L.  T.  Rep.  N.  S.  724,  48 
Wkly.  Rep.  140. 

Canada. —  Campbell  v.  Campbell,  19  Grant 
Ch.  (U.  C.)  254. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  401 
et  seq. 

41.  Sebring  v.  Mersereau,  9  Cow.  (N.  Y.) 
344. 

As  to  the  present  law  of  New  York  on  this 
subject  see  Treacy  v.  Ellis,  45  N.  Y.  App. 
Div.  492,  61  N.  Y.  Suppl.  600  [affirming  27 
Misc.  116,  57  N.  Y.  Suppl.  418]  ;  Jackson  v. 
Bradhurst,  16  Misc.  (N.  Y.)  149,  37  N.  Y. 
Suppl.  1068,  25  N.  Y.  Civ.  Proc.  228. 

In  New  Jersey  it  is  said  that  mortgaged 
land  cannot  be  sold  on  partition  free  from 
the  mortgage,  and  the  same  paid  from  the 
proceeds  of  the  sale.  Becker  r.  Carey,  (Ch. 
1897)  36  Atl.  770. 

42.  Wise  V.  Lisa,  34  Mo.  505;  Reynolds  v. 
Hempstead,  74  Mo.  App.  646. 
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f)rovidod  for  out  of  the  proceeds  of  tlie  sale/^  The  cominiRsioner  or  other  officer 
laviiig  the  inoiieyH  in  his  hand  Blioiild  distrihiito  tliciri  as  directed  hy  the  court 
and  haB  no  autlioi'ity  to  pay  them  over  to  some  ])erson  other  than  the  distrihutee.'" 
If  the  persons  entitled  to  distribution  are  married  women,  some  special  order  may 
be  necessary,  owing  to  tliat  fact,  for  the  i>etter  protection  of  their  interests  as 
between  tliem  and  their  hiisl)ands.''^'  In  tlie  event  of  the  death  of  a  party,  care 
must  also  be  taken,  as  between  his  heirs  and  executors  or  administrators,  so  as  not 
to  imperil  the  rights  of  either.''^  The  distril>ution  of  tlie  proceeds  of  land  sold  in 
partition  is  controlled  by  the  law  of  the  state  where  it  is  situate."  The  order  dis- 
tributing the  proceeds  of  the  sale  is  the  final  judgment  in  the  proceeding  aiid,  as 
such,  conclusive  on  the  rights  of  the  parties,  and  cannot  be  modified  exce])t  by 
some  appellate  or  revisory  pi-oceeding.'"'  It  may  include  securities  taken  as  well 
as  moneys  actually  paid,^^  and  is  a  complete  protection  to  the  commissioner  in 
paying  over  the  tnoneys  as  therein  directed.™ 

P.  Costs  and  Attopney's  Fees — l.  General  Right  to.  Independently  of 
any  statute  upon  the  subject,  the  rule  respecting  costs  in  partition  must  be  the 
same  as  in  other  cases,  namely,  a  party  plaintiff  establishing  his  claim  must  recover 
his  costs  as  an  incident  to  his  judgment,"^  and  the  same  must  be  true  as  to  a  defend- 
ant vfho  either  maintains  his  demand  for  affirmative  relief, or  shows  that  no  relief 
should  be  awarded  against  him  in  the  proceeding.^^  Statutes  have  been  enacted 
limiting  the  right  to  costs  in  partition.  They  are  somewhat  strictly  construed 
and  are  not  applied,  although  the  right  to  partition  exists,  unless  the  proceeding 
is  one  in  partition.^ 

2.  Items  Allowable  as.  Doubtless  the  rules  applicable  to  the  items  of  expense 
allowable  as  costs  in  other  cases  of  an  equitable  nature  are  equally  applicable  to 
suits  and  other  judicial  proceedings  for  partition.^^  Many  things  are  necessai-y  in 
a  suit  for  partition  for  which  expense  must  be  incurred  which  can  rarely  or  never 
arise  in  other  suits  or  actions,  and  when  necessary  they  may  be  procured  and  paid 
for,  and  the  amount  so  paid  be  allowed  to  the  party  making  payment,  such,  for 
instance,  as  the  drawing  of  the  commissioners'  return  and  the  making  of  all  books 


43.  McKinley  v.  Coe,  66  N.  J.  Eq.  70,  57 
Atl.  1030;  Sehwarz  v.  McKenzie,  7  Mi8C. 
(N.  Y.)  565,  28  N.  Y.  Suppl.  87;  Piatt  v. 
Piatt,  3  N.  Y.  St.  179 ;  Waring  v.  Waring,  7 
Abb.  Pr.  (N.  Y.)  472;  Sears  v.  Hyer,  1  Paige 
(N.  Y.)  483;  In  re  Harding,  25  N.  C.  320. 

As  to  unrecorded  mortgages  of  whicli  all 
the  parties  were  ignorant  see  Buttron  v. 
Tibbitte,  10  Abb.  N.  Cas.  (N.  Y.)  41. 

44.  State  v.  Cummiskey.  34  Mo.  App. 
189. 

45.  Kentucky. —  Stump  v.  Martin,  9  Bush 
285;  Reed  v.  Reed,  80  S.  W.  520,  25  Ky.  L. 
Rep.  2324. 

New  Jersey. — Osborne  v.  Edwards,  11  N.  J. 
Eq.  73;  Anonymous,  10  N.  J.  L.  J.  339. 

New  York.- —  Sears  v.  Hyer,  1  Paige  483. 

Pennsylvania. —  Com.  v.  Reesor,  3  Pa.  L.  J. 
110. 

Virginia. —  James  v.  Gibbs,  1  Patt.  &  H. 
277. 

England. —  Aston  v.  Meredith,  L.  R.  13  Eq. 
492,  26  L.  T.  Rep.  N.  S.  281. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  401 
et  seq. 

The  share  of  a  married  woman  may  be 
paid  to  her  liuaband  if  he  and  she  elect,  in 
open  court,  to  take  the  moneys  as  personal 
estate.  Standering  v.  Hall,  11  Ch.  D.  652, 
48  L.  J.  Ch.  382,  27  Wkly.  Rep.  749. 

46.  McCarthy  v.  McCarthy,  57  N.  J.  Eq. 
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587,  42  Atl.  332;  Ex  p.  Foster,  Rice  Eq. 
(S.  C.)  19. 

47.  Oberly  v.  Lerch,  18  N.  J,  Eq.  346  [af- 
firmed in  18  N.  J.  Eq.  575]. 

48.  Fredericks  v.  Davis,  6  Mont.  460,  13 
Pac.  125;  Fannon  v.  McNally,  33  N.  Y.  App. 
Div.  609,  53  N.  Y.  Suppl.  1032;  Matter  of 
Gedney,  30  Misc.  (N.  Y.)  18,  62  N.  Y.  Suppl. 
1023. 

49.  Baggott  V.  Sawyer,  25  S.  C.  405. 

50.  Carrington  v.  Didier,  8  Gratt.  (Va.) 
260. 

51.  Wood  V.  Hubbard,  29  N.  Y.  App.  Div. 
166,  51  N.  Y.  Suppl.  526,  53  N.  Y.  Suppl. 
1119;  Van  Osdell  v.  Champion,  89  Wis.  661, 
62  N.  W.  539,  46  Am.  St.  Rep.  864,  27  L.  R. 
A.  773. 

52.  Catton  v.  Banks,  [1893]  2  Ch.  221,  62 
L.  J.  Ch.  600,  68  L.  T.  Eep.  N.  S.  245,  3 
Reports  413,  41  Wkly.  Rep.  429;  Belcher  v. 
Williams,  45  Ch.  D.  510,  03  L.  T.  Rep.  N.  S. 
673,  39  Wkly.  Rep.  266;  Re  Vase,  84  L.  T. 
Eep.  N.  S.  701. 

53.  Hixon  v.  Eastwood,  17  L.  T.  Eep.  N.  S. 
489. 

54.  Williams  v.  Washington,  43  S.  C.  355, 
21  R.  E.  2.59. 

55.  Wood  V.  Hubbard,  29  N.  Y.  App.  Div. 
166,  51  N.  Y.  Suppl.  526:  Davis  v.  Davis,  3 
N.  Y.  St.  163;  Brvan  r.  Ream,  59  S.  C.  340, 
37  S.  E.  921 ;  Sti-ong  v.  Hobbs,  20  Vt.  192. 
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and  plats  required  as  a  part  thereof  or  in  connection  therewith,^^  the  expenses  of 
procuring  the  services  of  necessary  surveyors  and  the  making  of  surveys,^  of  giv- 
ing notice  of  and  conducting  sales,^^  of  the  services  of  the  commissioners  or 
referees,  which,  however,  must  be  restricted  to  tlie  amount  specified  by  statute, 
where  the  statute  has  undertaken  to  control  the  subject,^^  of  procuring  the  attend- 
ance of  witnesses,^  or  the  services  of  auctioneers,"  or  of  guardians  ad  litem.^"^ 
Where  it  was  advisable,  before  oliering  property  for  sale,  to  purchase  outstanding 
leasehold  interests,  the  amount  required  for  and  expended  on  such  purchase  was 
allowed  as  costs.®^  We  cannot  see  that  the  principles  controlling  the  allowance  of 
costs  are,  or  ouglit  to  be,  different  when  partition  is  by  sale  than  when  it  is  by 
allotment.  Nevertheless  some  statutes  have  been  enacted  applying  specially  to 
sales,  in  effect  giving  the  court  a  discretion  as  to  the  chai-ges  which  it  may  order 
paid  out  of  the  proceeds,^  and  specially  including  both  defendants  and  plaintiffs 
within  the  benefit  of  the  statute.®^  Those  who  agree  to  the  doing  of  acts  in  con- 
nection with  a  partition  sale  not  required  by  law,  such  as  giving  extra  notice 
thereof,  estop  themselves  from  resisting  an  allowance  therefor.^^ 

3.  Limiting  the  Right  to  Costs  to  Those  Incurred  After  the  Hearing  or  Arising 
From  a  Trial.  In  England  the  rule  formerly  prevailed  in  partition  that  each 
party  paid  his  own  costs  up  to  the  hearing  and  perhaps  up  to  the  issuing  of  the 
commission,"  but  this  rule  has  apparently  been  abrogated  by  the  Partition  Act.^ 
Even  before  that  enactment  the  courts  seem  to  have  imposed  costs  on  a  party 
who  resisted  the  partition  or  otherwise  caused  the  incurring  of  an  expenditure  in 
establishing  a  title  or  making  some  other  inquiry.^^  In  Massachusetts  plaintiff's 
right  to  costs  was  denied  in  partition  unless  an  issue  had  been  joined  and  tried,™ 
while  in  Maine  it  excluded  all  costs  incurred  after  the  interlocutory  judgment.''^ 


56.  Coles  V.  Coles,  13  N.  J.  Eq.  365. 

Hence  if  a  complainant  without  the  knowl- 
edge of  the  other  parties  prematurely  prose- 
cutes a  proceeding  against  the  purchaser  to 
compel  payment,  he  is  not  entitled  to  be  re- 
paid the  cost  thereof.  Roarty  v.  McDermott, 
89  Hun  (N.  Y.)  511,  35  N.  Y.  Suppl.  308. 

57.  Meserole  v.  Furman,  38  Hun  (N.  Y.) 
355. 

58.  Keim  v.  Keim,  43  N.  Y.  App.  Div.  88, 
59  N.  Y.  Suppl.  366;  Flynn  v.  Kennedy,  62 
Hun  (N.  Y.)  26,  16  N.  Y.  Suppl.  361. 

Payment  for  notices. —  Notices  of  sale  in 
addition  to  those  required  by  law  must  be 
paid  for  by,  or  out  of  the  share  of,  the  party 
who  authorized  such  notices.  Stewart  v. 
Paton,  29  N.  Y.  Suppl.  770,  23  N.  Y.  Civ. 
Proc.  286. 

59.  Ray  t.  Banks,  120  N.  C.  389,  27  S.  E. 
28. 

60.  St.  Peter's  Church  v.  Zion  Church,  2 
Pa.  L.  J.  Rep.  349,  4  Pa.  L.  J.  134. 

61.  Salin's  Estate,  10  Pa.  Dist.  97. 

62.  Huhlein  v.  Huhlein,  87  Ky.  247,  8  S.  W. 
260,  18  Ky.  L.  Rep.  107;  Whitsett  v. 
Wamaek,  95  Mo.  App.  296,  69  S.  W.  24. 

63.  Rutherford  v.  Rutherford,  116  Tenn. 
383,  92  S.  W.  1112,  115  Am.  St.  Rep.  799. 
In  this  case  the  court  refused  to  allow  as 
costs  the  expenses  of  the  services  of  real 
estate  agents  in  negotiating  a  sale,  but  this 
is,  we  think,  a  narrow  and  mistaken  view. 

64.  Flynn  v.  Kennedy,  62  Hun  (N.  Y.) 
26,  16  N.  Y.  Suppl.  361;  Schierloh  v. 
Sehierloh,  14  Hun  (N.  Y.)  572. 

65.  Flynn  v.  Kennedy,  62  Hun  (N.  Y.) 
26,  16  N.  Y.  Suppi:  361 ;  Shannon  v.  Piekell, 
15  N.  Y.  Suppl.  940. 


66.  Von  Hoven's  Succession,  48  La.  Ann. 
620,  19  So.  766. 

67.  Mildmay  v.  Quieke,  L.  R.  20  Eq.  537, 
46  L.  J.  Ch.  667;  Miller  v.  Marriott,  L.  R.  7 
Eq.  1,  19  L.  T.  Rep.  N.  S.  304,  17  Wkly.  Rep. 
41 ;  Landell  v.  Baker,  L.  R.  6  Eq.  268;  Nevis 
V.  levene,  Ambl.  237,  27  Eng.  Reprint  158; 
Cornish  v.  Gest,  Cox  Ch.  27,  30  Eng.  Reprint 
13;  McBride  v.  Maleomson,  2  Dr.  &  Wal. 
700;  Brunker  v.  Stein,  1  Hayes  &  J.  410; 
Leslie  v.  Dungannon,  12  Ir.  Ch.  205;  Knox  v. 
May,  11  Ir.  Ch.  265;  Hills  u.  Archer,  91  L.  T. 
Rep.  N.  S.  166;  Baring  x,.  Nash,  1  Ves.  &  B. 
551,  35  Eng.  Reprint  214;  Agar  v.  Fairfax, 
17  Ves.  Jr.  533,  34  Eng.  Reprint  206; 
Anonymous,  6  Vin.  Abr.  332. 

68.  Simpson  v.  Ritchie,  L.  R.  16  Eq.  103, 
42  L.  J.  Ch.  543,  28  L.  T.  Rep.  N.  S.  548,  21 
Wkly.  Rep.  666. 

69.  Lyne  v.  Lyne,  21  Beav.  318,  52  Eng. 
Reprint  882;  Morris  v.  Timmins,  1  Beav.  411, 
17  Eng.  Ch.  411,  48  Eng.  Reprint  999;  Hill  v. 
Fulbrook,  Jac.  574,  4  Eng.  Ch.  574,  37  Eng. 
Reprint  967;  Wilkinson  v.  Castle,  37  L.  J. 
Ch.  467,  18  L.  T.  Rep.  N.  S.  100,  16  Wkly. 
Rep.  501 ;  Cortwriglit  v.  Diehl,  13  Grant  Ch. 
(U.  C.)  360. 

70.  Powell?;.  Jenny,  11  Allen  (Mass.)  104; 
Dudley  v.  Adams,  5  Allen  (Mass.)  96;  Pea- 
body  v.  Minot,  24  Pick.  (Mass.)  329;  Loud  v. 
Penniman,  19  Pick.  (Mass.)  539;  Paine  v. 
Ward,  4  Pick.  (Mass.)  346;  Reed  v.  Reed,  9 
Mass.  372;  Swett  v.  Bussey,  7  Mass.  503; 
Symonds  v.  Kimball,  3  Mass.  299. 

Same  rule  in  Vermont  see  Conant  v.  Smith, 
1  Aik.  67,  15  Am.  Dec.  669. 

71.  Ham  v.  Ham,  43  Me.  285.  And  in  this 
state  it  has  been  said  that  a  petition  for  par- 
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4.  General  Rules  as  to  Allowance  of  —  a.  Where  a  Party  Has  Been  the  Cause 
Of  or  to  Blame  For.  The  coHts  which  arc  incun-ed  in  the  coiirBC  of  a  pi'oceeding 
ill  partition  may  be  considered  witli  reference  :  (1)  'i^o  tliose  wliich  take  place  in  the 
assertion  of  tlie  common,  title  and  are  necessary  to  complete  the  partition  in  con- 
formity witli  the  interlocutory  decree;  and  (2;  tliose  involved  in  undertaking  to 
assert  some  claim  or  defense  which  proves  not  to  be  maintainable  and  which  there- 
fore cannot  be  said  to  be  in  aid  of  the  common  title,  and  to  the  payment  of  which 
none  of  the  holders  of  that  title  can  equitably  be  called  to  contribute.  On  the 
contrary,  so  far  as  they  have  been  required  to  make  expenditures  to  meet  such  claim 
or  defense,  they  ought  to  be  indemnified  by  the  party  who  has  wrongfully  or 
mistakenly  asserted  it.  Hence,  as  a  general  rule,  he  who  in  partition  makes  an 
unfounded  claim  not  only  cannot  recover  his  costs  in  so  doing,  but  is  further  liable 
for  the  costs  which  his  adversaries  have  reasonably  incurred  in  resisting  his  claim.''^ 
Therefore,  if  the  complainant  is  shown  to  have  no  interest  in  the  property,  he 
must  pay  all  the  costs.'^^ 

b.  The  Discretion  of  the  Court.  When  the  proceeding  is  in  equity,  or  of  an 
equitable  nature,  the  court  in  which  it  takes  place  has  a  discretion  to  allow,  or  to 
refuse  the  allowance  of,  costs,  and  when  allowed,  to  apportion  them  as  it  may 
deem  equitable.'''^  This  discretion  is  not  arbitrary  and  unreviewable.  Hence  the 
amount  allowed  may  be  reduced  on  appeal.''^ 

e.  Apportioning  the  Costs  According  to  the  Moieties  of  the  Parties.  Ordi- 
narily a  proceeding  for  partition  should  be  regarded  as  in  the  interest  of  all  the 
cotenants  and  each  required  to  contribute  to  the  expense  thereof  accordingly. 
Therefore  the  costs  allowed  will,  unless  special  circumstances  render  this  rule 
inequitable,  and  therefore  inapplicable,  if  the  property  is  sold,  be  deducted  from 
the  proceeds  of  the  sale  before  making  any  division  thereof,  and  if  no  sale  takes 
place  will  be  charged  against  the  allotment  of  each  allottee  in  the  proportion 
which  his  moiety  bears  to  the  whole  property .'^^    If  certain  improvements  are 


'tition  is  not  an  action  within  the  meaning  of 
the  statute  providing  that  in  all  actions  the 
prevailing  party  shall  recover  costs.  Counce 
V.  Persons  Unknown,  76  Me.  548. 

72.  Illinois. —  Le  Moyne  v.  Harding,  132 
III.  23,  23  N.  E.  414. 

Kentucky. — Stanaberry  v.  Simmons,  1  Dana 
413. 

Maine. —  Fisk  v.  Keene,  46  Me.  225. 

Missouri. —  Appleman  v.  Appleman,  140  Mo. 
309,  41  S.  W.  794,  62  Am.  St.  Eep.  732;  Neal 
V.  Smith,  22  Mo.  349. 

Neio  Jersey. —  McMullin  v.  Doughty,  69 
N.  J.  Eq.  649,  61  Atl.  265. 

New  York. —  Goebbles  v.  Morrisey,  53  Misc. 
421,  103  N.  Y.  Suppl.  386;  Stephenson  v. 
Cotter,  5  N.  Y.  Suppl.  749;  Hamersley  v. 
Hamersley,  7  N.  Y.  Leg.  Obs.  127 ;  Christy 
V.  Christy,  6  Paige  170;  Crandall  v.  Hoysradt, 
1  Sandf.  Ch.  40. 

South  Carolina. —  Williams  v.  Jones,  74 
S.  C.  258,  54  S.  E.  558. 

Texas. —  Keener  v.  Moss,  66  Tex.  181,  18 
S.  W.  447 ;  Johns  f.  Northcutt,  49  Tex.  444 ; 
Powell  V.  Nayior,  32  Tex.  Civ.  App.  340,  74 
S.  W.  338 ;  Johnson  v.  Johnson,  ( Civ.  App. 
1896)  35  S.  W.  952. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  440 
et  scq. 

73.  Chilvers  v.  Race,  196  111.  71,  63  N.  E. 
701. 

74.  /ZZmots.— Warren  v.  Sheldon,  173  111. 
340,  50  N.  E.  1065. 

/wrfWMa.— Merrill  v.  Shirk,  128  Ind.  503, 
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28  N.  E.  95 ;  Wilcox  v.  Monday,  83  Ind.  335 ; 
Jenkins  v.  Dalton,  27  Ind.  78. 

Kentucky. —  Williamson  v.  Williamson,  1 
Mete.  303. 

]<!eio  York. —  Weston  v.  Stoddard,  16  N.  Y. 
Suppl.  605,  22  N.  Y.  Civ.  Proc.  51;  Byrnes  v. 
I^bagh,  12  N.  Y.  Civ.  Proc.  417. 

South  Carolina. —  McCarter  v.  Caldwell,  58 
S.  C.  65,  36  S.  E.  507 ;  Young  v.  Edwards,  33 
S.  C.  404,  11  S.  E.  1066,  26  Am.  St.  Eep.  689, 
10  L.  R.  A.  55. 

England.—  Re  Vase,  84  L.  T.  Eep.  X.  S. 
761. 

Canada. —  Cartwright  v.  Diehl,  13  Grant 
Ch.  (U.  C.)  360. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  440 
et  seq. 

75.  Clapp  V.  Hunter,  52  N.  Y.  App.  Div. 
253,  65  N.  Y.  Suppl.  411. 

76.  Illinois — Searl  v.  Searl,  122  111.  App. 
129. 

Iowa. —  McGuire  v.  Luckey,  129  Iowa  559, 
105  N.  W.  1004;  Duncan  t.  Duncan,  63  Iowa 
150,  18  N.  W.  858. 

Kentucky. —  Cooper  v.  Trout,  102  S  W. 
798,  31  Ky.  L.  Rep.  444;  Mead  v.  Mead,  101 
S.  W.  330,  31  Ky.  L.  Rep.  70. 

Missouri. —  Cooper  v.  Garesche,  21  Mo. 
151. 

'Nehraska. —  Johnson  v.  Emerick,  (1905) 
104  N.  W.  169. 

'New  Jersey. —  Coles  v.  Coles,  13  N.  J.  Eq. 
365. 

New  York. —  Davis  v.  Davis,  3  N.  Y.  St. 
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part  of  the  property  partitioned  by  sale,  tlieir  value  mnst  be  taken  into  considera- 
tion in  apportioning  the  costs,  and  such  improvements  must  be  charged  with  their 
share."  If  there  are  two  or  more  parcels  sold  in  partition,  no  part  of  the  pro- 
ceeds of  the  sale  of  one  can  be  appropriated  to  pay  the  costs  of  proceedings  for 
the  partition  of  the  other.''^ 

5.  Mode  of  Compelling  Payment  of  —  a.  By  Personal  Judgment  and  Execution. 
Although  tliis  course  is  not  tlie  one  usually  pursued,  there  may  be  circumstances 
justifying  a  judgment  in  personam  for  costs  in  partition  against  a  party  thereto 
and  its  enforcement  by  execution  against  him,™  but  this  can  only  be  when  he  is 
within  the  jurisdiction  of  the  court  and  has  been  served  with  process  therein.™ 
An  order  taxing  a  certain  part  of  the  costs  against  each  of  the  parties,  and 
directing  that  execution  issue  in  default  of  payment,  does  not  authorize  a  single 
writ  against  all  the  parties.^^ 

b.  By  Sale  of  the  Property  Partitioned  or  Retention  Out  of  Proceeds  of  Sale. 
Usually  the  costs  allowed  in  partition  are  by  the  final  judgment  apportioned 
against  the  different  allottees  and  their  allotments,  and  in  effect  constitute  a  charge 
or  lien  against  the  latter,^^  which  lien  may  be  enforced  by  taking  out  an  execu- 
tion or  order  of  sale  against  the  allottee  and  selling  his  allotment  thereunder 
but  in  some  of  the  states  a  special  motion  is  requisite  to  obtain  this  writ  and 
relief,^*  and  in  Virginia  the  proceeding  must  be  by  bill  in  equity  as  in  case  of  other 
judgment  liens.^^  Where  the  property,  instead  of  being  partitioned  by  allotment, 
is  sold,  and  the  net  proceeds  divided,  it  is  proper,  in  the  iinal  judgment,  which  is 
the  one  disposing  of  the  moneys,  to  make  provision  for  the  payment  of  all  allow- 
able costs,  including  attorney's  fees,  where  such  fees  are  allowable ;    but  such 


163;  Smith  v.  Smith,  10  Paige  470;  Tibbits 
V.  Tibbits,  7  Paiga  204. 

Pennsylvania. —  Boyer's  Estate,  8  Pa.  Co. 
Ct.  423;  Boyer's  Estate,  8  Pa.  Co.  Ct.  177. 

South  Carolina. —  Gibson  r.  Brown,  1  Me- 
Cord  162;  Wallace  v.  Gill,  Rich.  Eq.  Cas. 
141. 

Texas. — Askey  v.  Williams,  74  Tex.  294,  11 
S.  W.  1101,  5  L.  R.  A.  176;  Collins  v.  Bryan, 
(Civ.  App.  1905)  88  S.  W.  432. 

England. —  Ball  v.  Kemp- Welch,  14  Ch.  D. 
512,  49  L.  J.  Ch.  528,  43  L.  T.  Rep.  N.  S. 
116;  Cannon  v.  Johnson,  L.  R.  11  Eq.  90,  40 
L.  J.  Ch.  46,  23  L.  T.  Rep.  N.  S.  583,  19 
Wkly.  Rep.  175;  Elton  v.  Elton,  27  Beav.  632, 
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Calmady  v.  Calmady,  2  Ves.  Jr.  568,  30  Eng. 
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750. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  442 
et  seq. 

77.  Sarbaeh  v.  Newell,  35  Kan.  180,  10 
Pac.  529. 

78.  Dale  v.  Dale,  88  Mo.  462 ;  Liberty  Sav. 
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79.  Lacoste  v.  Eastland,  117  Cal.  673,  49 
Pac.  1046;  Keeney  v.  Henning,  (N.  J.  Ch. 
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358;  Tibbits  v.  Tibbits,  7  Paige  (N.  Y.) 
204. 
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212,  45  S.  W.  176. 

81.  Brown  v.  Duncan,  132  111.  413,  23  N.  E. 
1126,  22  Am.  St.  Rep.  545. 

82.  Lacoste  v.  Eastland,  117  Cal.  673,  49 
Pac.  1046. 

83.  Habberton  v.  Habberton,  156  111.  444, 
41  N.  E.  222;  Hinnant  v.  Wilder,  122  N.  C. 
149,  29  S.  E.  221;  Strong  v.  Hobbs,  20  Vt. 
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84.  Roberts  v.  St.  Louis  Merchants'  Land 
Imp.  Co.,  126  Mo.  460,  29  S.  W.  584. 
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Reprint  358. 
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allowance  should  not  interfere  with,  or  displace  mortgage  and  other  liens  on  the 

property.'*''' 

e.  By  Pursuing'  Purchasers  Pendente  Lite.    One  who  during  the  pendency  of 

a  suit  for  partition  buys  and  receives  a  conveyance  of  tlie  interest  ot  a  cotenant 
thereby  so  far  makes  himself  a  party  to  the  suit  that  he  can  beheld  personally  liable 
for  costs  previously  incurred  therein,^'*  although  there  are  circumstances  in  which 
the  grantee  may  be  held  to  acquire  his  interest  in  the  pending  suit,  "  cuin  onere, 
entitled  to  the  benefit  and  subject  to  the  liabilities  incurred  in  the  action  by  the 
assignor." 

6.  For  and  Against  Whom  Costs  May  Be  Awarded.    Any  party  to  a  partition 

suit  may  recover  his  costs  incurred  therein  either  for  the  benefit  of  the  common 
property,  or  in  meeting  any  issue  tendered  to  him  and  which  he  is  thereby  com- 
pelled either  to  confess  or  meet ;  and,  on  tlie  other  hand,  may  be  subject  to  costs 
incurred  for  the  benefit  of  the  common  estate  when  he  is  found  to  be  an  owner 
therein,  or  in  meeting  some  issue  which  he  has  tendered  and  been  unable  to  main- 
tain. If  he  has  been  improperly  made  a  party  and  is  not  bound  to  appear 
and  plead,  he  is  not  liable  for  costs,^"  and  a  like  result  follows  when,  although 
properly  a  party,  he  is  not  entitled  to  and  does  not  claim  any  relief.^'  When  a 
sale  is  made  in  partition,  the  purchaser  becomes  thereby  a  par-ty  to  the  suit  and 
may  institute  and  be  subjected  to  motions  and  other  proceedings  relating  to  his 
bid,  and  may  thereby  recover  or  be  subjected  to  costs  as  if  originally  a  party In 
]Si  ew  York  a  guardian  ad  litem  of  infant  plaintiffs  has  been  held  liable  for  costs.^ 
Very  strangely,  it  was  determined  in  Pennsylvania  that  if  defendants  prevail 
under  the  plea  of  non  tenent  insimul^'  and  thereby  wholly  defeat  plaintiff,  they 
cannot  recover  their  costs.^*  Where  plaintiff  died  after  the  judgment  had  been 
rendered,  and  the  case  continued  on  the  question  of  costs,  it  was  held  that  his 
administrator,  although  erroneously  permitted  to  prosecute,  could  not  recover 
costs.^^ 

7.  Attorney's  Fees  —  a.  The  Right  to  Must  Be  Specially  Conferred.    In  the 

United  States,  attorney's  fees  are  not  ordinarily  recoverable  as  costs.  Therefore  in 
suits  for  partition  they  cannot  be  recovered  unless  their  recovery  is  specially  and 
clearly  authorized.  General  expressions  in  statutes  authorizing  the  allowance  of 
costs,  or  of  costs  and  expenses,  are  not  sufhcient  to  support  an  allowance  to  any 
of  the  parties  on  account  of  necessary  disbursements  to  obtain  the  services  of 
attorneys.^^  From  this  position  it  must  be  admitted  that  there  is  strong  judicial 
dissent.^^ 


87.  Beller  v.  Antisdel,  84  Hun  (N.  Y.) 
252,  32  N.  Y.  Suppl.  575. 

And  if  a  partition  sale  is  void  for  want 
of  compliance  with  the  terms  of  the  decree, 
the  costs  thereof  cannot  be  required  to  be 
paid  out  of  the  proceeds  o^  a  valid  sale  under 
a  decree  in  a  subsequent  suit.  Liverman  v. 
Lee,  86  Miss.  370,  38  So.  658. 

88.  Kalteyer  v.  Wipff,  92  Tex.  673,  52 
S.  W.  03. 

89.  Wiekersham  v.  Denman,  68  Cal.  383, 
9  Pac.  723.  The  right  to  enforce  a  lien  for 
attorney's  compensation  against  a  purchaser 
pendente  lite  is  apparently  denied  in  Elser  v. 
Heinzer,  37  111.  App.  298. 

90.  Bradshaw  -v.  Callaghan,  5  Johns. 
(N.  Y.)  80  [reversed  on  other  grounds  in  8 
Johns  5531. 

91.  Tanner  v.  Niles,  1  Barb.  (N.  Y.)  560. 
See  also  Walker  v.  Porter,  21  N.  Y.  Suppl. 
723. 

92.  Matter  of  Cavanagh,  37  Barb.  (N.  Y.) 
22,  14  Abb.  Pr.  258,  23  How.  Pr.  358;  Mul- 
ler  V.  Struppmnn,  6  Abb.  N.  Cas.  (N.  Y.)  343. 
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93.  Muller  v.  Struppman,  6  Abb.  N.  Cas. 
(N.  Y. )  343.  This  is  quite  proper  where  the 
suit  was  unnecessary.  Carroll  v.  Carroll,  23 
Grant  Ch.  (U.  C.)  438. 

94.  Shaw  V.  Irwin,  25  Pa.  St.  347. 

95.  Eichards  v.  Richards,  136  Mass.  126. 

96.  Alabama. —  Jordon  v.  Farrow,  130  Ala. 
428,  30  So.  338. 

Indiana. —  Hutts  v.  Martin^  134  Ind.  587, 
33  N.  E.  676. 

Kansas. —  Swartzel  v.  Rogers,  3  Kan.  380. 

Kentuchy .-—  Lang  v.  Constance,  46  S.  W. 
693,  20  Ky.  L.  Rep.  502. 

New  Jersey-. —  Coles  v.  Coles,  13  N.  J.  Eq. 
365. 

South  Carolina. —  Butler  v.  Butler,  73  S.  C. 
402,  53  S.  E.  646. 

United  States. —  Legg  v.  Legg,  34  Wash. 
132,  75  Pac.  130. 

Soe  38  Cent.  Dig.  tit.  "Partition,"  §  447. 

97.  Michigan. —  Greusel  v.  Smith,  85  Mich. 
.574,  48  N.  W.  616. 

Minnesota. —  Hanson  v.  Ingwaldson,  84 
Minn.  346,  87  N.  W.  915. 


PARTITION 


[30  Cyc]  299 


b.  The  Allowance  of  by  Statute.  In  a  very  great  majority  of  the  states  attor- 
ney's fees  are  now  proper  subjects  for  consideration  and  allowance  in  suits  for 
partition  as  part  of  the  costs  thereof.^^  If  a  statute  provides  that  there  shall  be 
taxed  in  favor  of  plaintiff,  as  costs  in  the  case,  an  attorney's  fee,  it  is  error 
for  a  court  to  order  that  each  party  pay  his  own  attorney.^  Such  a  statute  is 
constitutional.^ 

e.  The  Class  of  Sepviees  For  Which  Allowable.  The  general  principle  under- 
lying the  statutes  authorizing  allowances  to  be  made  in  partition  suits  for  the 
services  of  attorneys  is  that,  irrespective  of  the  person  in  fact  employing  the 
attorney,  his  services  were  necessary  to  the  conduct  of  the  proceeding  and  there- 
fore were  beneficial  to  all  the  parties  ;  and,  so  far  as  they  were  such,  are  equitably 
chargeable  against  all.  This  is  ordinarily  true  of  the  services  of  plaintiff's  attor- 
ney who,  in  bringing  the  action  and  in  his  antecedent  investigations  and  in  every 
step  he  takes,  unless  it  be  in  the  trial  of  contested  issues  as  to  title,  works  for  the 
benefit  of  all  the  parties.  If  a  defendant  has,  or  in  good  faith  believes  he  has,  a 
good  and  substantial  defense  to  the  action  and  employs  an  attorney  to  present  it, 
such  defendant  is  not  answerable  for  any  part  of  the  fees  of  complainant's  attorney.* 
Generally  one  litigating  any  issue  is  not  chargeable  for  the  services  of  any  attorney 
who  acted  in  hostility  to  him.^  The  result  of  this  is  that  the  services  of  attorneys 
in  litigating  disputed  titles  are  not  proper  subjects  for  compensation  in  partition,^ 


'Nebraska. —  Johnson  v.  Emerick,  (1905) 
104  N.  W.  169. 

07iio.— Lowe  V.  Phillips,  21  Ohio  St.  657. 

Rhode  Island. —  Redecker  v.  Bowen,  15  R.  I. 
52,  23  Atl.  62. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  447. 

98.  California. —  Watson  v.  Sutro,  103  Cal. 
169,  37  Pac.  201. 

Florida. — Girtman  i;.  Starbuck,  48  Fla.  265, 
37  So.  731. 

Illinois.— Voulter  v.  Poulter,  193  III.  641, 
61  N.  E.  1056;  Tatro  v.  Tatro,  74  111.  App. 
189. 

Indiana. —  St.  Clair  v.  Marquell,  161  Ind. 
56,  67  N.  E.  693;  Bell  i;.  Shaffer,  154  Ind. 
413,  56  N.  E.  217. 

Iowa. —  In  re  Smith,  133  Iowa  142,  109 
K  W.  196;  MeClain  v.  MeClain,  52  Iowa  272, 
3  N.  W.  60. 

Kentucki/.—  ¥TiBtoe  v.  Gillen,  80  S.  W. 
823,  26  Ky.  L.  Rep.  149. 

Maine. —  Thornton  v.  York  Bank,  45  Me. 
158. 

Minnesota. —  Hanson  v.  Ingwaldson,  84 
Minn.  346,  87  N.  W.  915. 

Mississippi.— RoSma,n  v.  Smith,  61  Miss. 
544. 

Missouri. —  Padgett  v.  Smith,  206  Mo.  303, 
103  S.  W.  943 ;  Lucas  Bank  v.  King,  73  Mo. 
590;  Draper  v.  Draper,  29  Mo.  13;  Forsee 
V.  McGuire,  109  Mo.  App.  701,  83  S.  W. 
548. 

Montana. —  Murrav  v.  Conlon,  19  Mont. 
389,  48  Pac.  743. 

Nebraska. —  Oliver  v.  Lansing,  57  Nebr. 
352,  77  N.  W.  802. 

New  Jersey. —  Keeney  v.  Henning,  (Ch. 
1903)  55  Atl.  88. 

New  York. —  Cooper  v.  Cooper,  51  N.  Y. 
App.  Div.  595,  64  N.  Y.  Suppl.  901  [affirming 
27  Misc.  595,  59  N.  Y.  Suppl.  86] ;  Wells  v. 
Vanderwerker,  45  N.  Y.  App.  Div.  155,  60 
N.  Y.  Suppl.  1089,  7  N.  Y.  Annot.  Cas. 
73. 


Ohio. —  Young  v.  Stone,  55  Ohio  St.  125, 
45  N.  E.  57. 

Pennsylvania. —  Grubb's  Appeal,  82  Pa.  St". 
23;  Bell  V.  Reel,  8  Pa.  Dist.  346. 

Rhode  Island. —  Robinson  v.  Robinson,  24 
R.  I.  222,  52  Atl.  992. 

Tennessee. —  Pate  v.  Maples,  ( Ch.  App. 
1897)  43  S.  W.  740. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  447. 

To  entitle  complainant  to  recover  on  ac- 
count of  the  services  of  his  attorney,  the 
bill  must  correctly  set  out  the  interests  of 
the  parties,  and  no  substantial  defense  must 
have  been  interposed.  Jespersen  v.  Mech,  213 
111.  488,  72  N.  E.  1114. 

99.  Plant  v.  Fate,  114  Iowa  283,  86  N.  W. 
276. 

1.  Buttlar  V.  Buttlar,  67  N.  J.  Eq.  729,  64 
Atl.  110. 

2.  Wachter  v.  Doerr,  210  III.  242,  71  N.  E, 
401;  Joest  v.  Adel,  209  111.  432,  70  N.  E. 
638  ;  Bliss  v.  Seeley,  191  111.  461,  61  N.  E.  524; 
Dunn  V.  Berkshire,  175  111.  243,  51  N.  E. 
770;  Metheny  v.  Bohn,  164  111.  495,  45 
N.  E.  1011;  Hartwell  v.  De  Vault,  159  111. 
325,  42  N.  E.  789;  Stempel  v.  Thomas,  89 
111.  146;  Lilly  v.  Shaw,  59  111.  72;  Berger 
V.  Neville,  117  111.  App.  72;  Case  v.  Case, 
103  111.  App.  177;  Loveland  v.  Loveland,  96 
111.  App.  488;  Gilbert  v.  Wielert,  87  111.  App. 
290. 

3.  Stunz  V.  Stunz,  131  111.  210,  23  N.  E. 
407;  St.  Clair  v.  Marquell,  161  Ind.  56,  67 
N.  E.  693;  Osborne  v.  Eslinger,  155  Ind.  351, 
58  N.  E.  439,  80  Am.  St.  Rep.  240;  Bell  v. 
Shaffer,  154  Ind.  413,  56  N.  E.  217;  Heming- 
ray  v.  Hemingray,  96  S.  W.  574,  29  Ky.  L. 
Rep.  879. 

4.  loioa. —  Finch  v.  Garrett,  102  Iowa  381, 
71  N.  W.  429;  Everett  v.  Croskrey,  101  Iowa 
17,  69  N.  W.  1125;  Duncan  v.  Duncan,  63 
Iowa  150,  18  N.  W.  858;  MeClain  v.  MeClain, 
52  Iowa  272,  3  N.  W.  60. 

Kentucky. —  Fristoe  v.   Gillen,   80  S.  W. 
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except  in  New  York.^  Where  it  was  necesBary  for  two  or  more,  or  for  all,  of 
the  parties  to  eiri)iloy  conriKcl,  the  court  refused  to  undertake  to  determine, 
as  between  them,  wliose  counsel  most  ]>romoted  tlie  general  welfare,  but  loft  ea<;h 
party  to  settle  witli  his  own  counsel  and  did  not  grant  any  allowance  in  favor  of 
either,  except  that  as  the  attorney  of  plaintiff  necessai-ily  performed  services  pre- 
liminary to  the  suit,  in  examining  the  title,  and  also  in  preparing  the  pleadings 
and  bringing  the  case  to  trial,  an  allowance  was  made  for  his  services  up  to  the 
time  when,  because  the  parties  were  represented  each  by  his  own  attorney,  the 
attorney  of  plaintiff  could  no  longer  be  regarded  as  acting  for  all.''  The  language 
of  some  of  the  statutes  is  sufficiently  comprehensive  to  warrant  the  allowance  of 
compensation  for  the  services  of  the  attorneys  of  a  defendant,''  but  we  know  of 
no  reported  case  in  which  such  allowance  was  made.  In  fact,  the  question  can 
rarely  arise,  for  the  employment  of  counsel  by  defendant  implies  a  litigated  case, 
and  in  cases  of  that  class,  as  we  have  already  shown,  the  courts  do  not  award 
counsel  fees,  even  though  counsel  has  appeared  as  an  actor  by  filing  a  cross  com- 
plaint ;^  but  if  defendant  succeeds  on  his  cross  complaint,  it  may  relieve  him  from 
liability  to  contribute  to  the  payment  of  complainant's  counsel.^  Certainly  the 
mere  fact  that  a  defendant  appeared  by  an  attorney  and  paid,  or  became  answer- 
able for,  his  fees  does  not  require  an  allowance  to  be  made  therefor  where  the 
partition  was  not  opposed  and  the  services  of  the  attorney  were  merely  in  disclos- 
ing and  thereby  protecting  his  client's  interest,  which,  however,  was  not  assailed 
by  any  of  the  parties.^" 

d.  The  Amount  of  the  Allowance.  What  is  a  reasonable  sum  to  be  allowed 
for  counsel  fees  is  a  question  of  fact,  but  not  necessarily  determinable  solely  on 
evidence  adduced  before  the  court,  for  the  judge  from  his  presiding  at  the  trial 
and  other  proceedings  may  have  a  better  conception  of  the  amount  and  character 
of  the  services  than  can  result  merely  from  the  hearing  of  testimony  descriptive 
of  them.  Doubtless  the  elements  to  be  considered  are  the  same  as  in  any  other 
cause  presenting  the  issue  of  the  proper  compensation  for  the  services  of  an 
attorney,  namely,  the  skill,  experience,  and  standing  of  the  lawyer,  the  nature  of 
the  controversy,  the  amount  involved,  etc."    The  compensation  should  be  accord- 


823,  26  Ky.  L.  Eep.  149;  Lang  v.  Constance, 
46  S.  W.  693,  20  Ky.  L.  Rep.  502. 

Minnesota. —  Hanson  v.  Ingwaldson,  84 
Minn.  346,  87  N.  W.  915. 

Mississippi. —  Mansfield  v.  Olsen,  (1888)  4 
So.  545;  Hoffman  v.  Smith,  61  Miss.  544. 

Nebraska. — Oliver  v.  Lansing,  57  Nebr.  352, 
77  N.  W.  802. 

Ohio. —  Young  v.  Stone,  55  Ohio  St.  125, 
45  N.  E.  57. 

Pennsylvania. —  Grubb's  Appeal,  82  Pa.  St. 
83;  Worthington  v.  Worthington,  10  Kulp 
466. 

Rule  in  South  Carolina  see  MeCarter  v. 
Caldwell,  58  S.  C.  65,  36  S.  E.  507;  West- 
moreland V.  Martin,  24  S.  C.  238. 

5.  Defendorf  v.  Defendorf,  42  N.  Y.  App. 
Div.  166,  59  N.  Y.  Suppl.  163  [affirming  26 
Misc.  677,  57  N.  Y.  Suppl.  843]. 

6.  Liles  V.  Liles,  116  Mo.  App.  413,  91 
S.  W.  983;  Robinson  v.  Robinson,  24  R.  I. 
222,  52  Atl.  992.  Generally  the  fact  that  a 
defendant  necessarily  employed  counsel  will 
exonerate  him  from  contributing  to  the  pay- 
ment of  complainant's  counsel.  Wachter 
Doerr,  210  111.  242,  71  N.  E.  401;  Bell  v. 
Shaffer,  154  Ind.  41,3,  56  N.  E.  217. 

7.  Cal.  Code  Civ.  Proc.  §  796  (which  pro- 
vides for  "  the  costs  of  partition,  including 
reasonable  counsel  fees,  expended  by  the  plain- 
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tiff  or  either  of  the  defendants,  for  the  com- 
mon benefit")  ;  N.  Y.  Code  Civ.  Proc.  §  3253; 
Defendorf  v.  Defendorf,  26  Misc.  (N.  Y.)  677, 
57  N.  Y.  Suppl.  843  [affirmed  in  42  N.  Y. 
App.  Div.  166,  59  N.  Y.  Suppl.  163]  ;  Cross- 
man  V.  Wyckoff,  64  N.  Y.  App.  Div.  554,  72 
N.  Y.  Suppl.  337.  But  only  where  the  par- 
tition is  by  sale.  Sprague  v.  Engelbrecht,  29 
Misc.  (N.  Y.)  464,  61  N.  Y.  Suppl.  9.52. 

8.  Gehrke  v.  Gehrke,  190  El.  166,  60  K  E. 
59;  Potts  V.  Gray,  60  Miss.  57. 

9.  Johnson  v.  Johnson,  (Tenn.  Ch.  App. 
1899)  53  S.  W.  226. 

10.  Biles'  Appeal,  119  Pa.  St.  105,  12  Atl. 
833;  Pate  v.  Maples,  (Tenn.  Ch.  App.  1897) 
43  S.  W.  740. 

11.  McMullen  v.  Reynolds,  105  111.  App. 
386  [reversed  on  other  grounds  in  209  111. 
504];  McMullen  V.  Doughty,  (N.  J.  Ch. 
1903)  55  Atl.  115;  Heft's  Estate,  9  Kulp 
(Pa.)  337;  In  re  Miller,  29  Pittsb.  Leg. 
J.  N.  S.  (Pa.)  9;  Gray  v.  King,  39  Tex. 
616. 

Where  there  was  no  evidence  respecting  the 
value  of  petitioner's  counsel  fees,  it  was  lield 
not  to  lx>  error  to  refuse  to  apportion  and 
allow  them.  Mehan  v.  Mehan,  203  111.  180, 
67  N.  E.  770.  This  we  beg  to  doubt,  for  we 
think  the  court  should  take  judicial  notice 
that  they  were  of  some  value. 
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ing  to  the  sei-vices  performed,  and  not  as  a  commission  on  the  fund  in  court.^'^  If 
there  is  a  fee  bill  fixing  tlie  amount  of  attorney's  fees,  the  allowance  should  be 
restricted  to  the  amounts  so  fixed. 

e.  Where  an  Attorney  Is  Complainant.  If  plaintiff  cotenant  is  an  attorney  at 
law  and  performs  in  the  suit  the  services  usually  required  of  a  complainant's 
attorney,  no  allowance  can  be  made  for  such  services  and  enforced  as  part  of  the 
costs  of  the  suit."  He  is  not,  however,  bound  to  act  as  attorney  in  the  cause. 
He  ma}^,  to  the  same  extent  as  if  he  were  not  competent  to  act  for  himself,  employ 
counsel  to  commence  and  conduct  the  proceeding.  Nor  is  it  fatal  to  his  claim,  for 
an  allowance  for  their  services  that  they  are  his  partners. 

f.  The  AUowanee  Must  Be  in  Favor  of  a  Party  —  Not  of  His  Attorney.  The 
allowance  for  attorney's  fees  is  to  indemnify  a  party  for  an  expense  incurred  in 
the  action.  It  does  not  warrant  the  introducing  of  a  new  party  therein  and  the 
entry  of  a  judgment  in  his  favor.  The  allowance  therefore  should  not  be  in 
favor  of  the  attorney,  but  of  the  party  who  has  paid,  or  is  liable  to  pay,  his 
compensation.^^ 

8.  In  Which  Judgment  the  Provision  For  Must  Be  Made.  The  fixing  of  the 
amount  of  the  costs  and  of  the  sum  to  be  allowed  for  attorney's  fees  and  the 
imposition  and  assessment  of  these  charges  upon  the  persons  and  property  sub- 
ject thereto  are  matters  not  for  the  interlocutory  but  for  the  final  judgment,  and 
any  proceeding  undertaking  to  allow  either  attorney's  fees  or  costs  prior  to  such 
final  judgment  is  unauthorized."  If,  howevei-,  the  final  judgment  omits  any  pro- 
vision on  these  subjects,  the  matter  may,  in  Vermont,  be  brought  up  at  a  subse- 
quent time  by  petition. In  Illinois  the  court  directed  the  master  to  pay  the 
complainants'  solicitor  a  reasonable  fee,  without  fixing  the  amount.  The  master 
thereafter  made  payment  to  such  solicitor,  and  in  his  report  stated  the  fact  of 
payment  and  its  amount.  The  court  subsequently  approved  the  report,  and  this 
was  held  to  be  a  sufficient  fixing  of  the  amount.^^  It  is  safe  to  say  that  not  until 
the  costs  are  fixed  by  the  court  has  any  referee  or  other  officer  into  whose  posses- 
sion the  proceeds  of  a  sale  have  come  the  right  to  pay  them  over  to  any  party  or 
other  person  on  the  assumption  that  he  is  entitled  thereto  as  costs  or  attorney's 
fees.20 

Q.  The  Final  Judgement — l.  Necessity  For.  To  the  termination  of  an 
action  or  proceeding  in  partition  the  final  judgment  is  indispensable.  It  is  true, 
if  the  partition  has  been  by  sale,  the  title  of  the  parties  may  be  divested  from 
them  and  vested  in  the  purchaser,  although  no  final  judgment  has  been  given 
distributing  the  proceeds.    But  if  the  partition  is  by  allotment,  the  parties  remain 


12.  Luzerne  Bldg.,  etc.,  Assoc.  v.  People's 
Bank,  142  Pa.  St.  121,  21  Atl.  806. 

13.  Whittimore  v.  Whittimore,  7  Paige 
(N.  Y.)  38. 

In  New  York  the  court  may  award  any 
party  a  sum  not  exceeding  five  per  cent  of 
the  value  of  the  property  partitioned.  Dore- 
mus  X.  Crosby,  66  Hun  125,  20  N.  Y.  Suppl. 
906. 

There  need  not  be  any  agreement  between 
complainant  and  his  attorney  undertaking 
to  fix  the  amount  of  the  latter's  fee.  Liles  v. 
Liles,  116  Mo.  App.  413,  91  S.  W.  983. 

14.  Cheney  v.  Picks,  168  111.  533,  48  N.  E. 
75 ;  Girtman  v.  Starbuck,  48  Fla.  265,  37  So. 
731 ;  Shipman  v.  Shipman,  65  N.  J.  Eq.  556, 
56  Atl.  694. 

15.  Thomas  v.  Hamill,  106  111.  App.  524. 

16.  McMullen  v.  Eeynolds,  209  111.  504, 
70  N.  E.  1041;  Lilly  v.  Shaw,  59  111.  72. 

But  in  New  York  if  property  is  sold,  the 
statute  appears  to  contemplate  that  in  the 
order  distributing  the  proceeds  the  referee 


shall  be  required  to  make  payment  to  the  at- 
torney, rather  than  to  the  party.  McKenna 
V.  Duflfv,  64  Hun  597,  19  N.  Y.  Suppl.  248, 
22  N.  Y.  Civ.  Proc.  366. 

17.  Harrington  v.  Goldsmith,  136  Cal.  168, 
68  Pae.  594;  Wells  v.  Vanderwerker,  45  N.  Y. 
App.  Div.  155,  60  N.  Y.  Suppl.  1089,  7  N.  Y. 
Annot.  Cas.  73;  Weeks  v.  Cornwell,  38  Hun 
(N.  Y.)  577;  Saffron  v.  Saffron,  11  N.  Y. 
St.  471.  But  see  Johnson  v.  Weir,  36  Misc. 
(N.  Y.)  737,  74  N.  Y.  Suppl.  358  [affirmed 
in  72  N.  Y.  App.  Div.  325,  76  N.  Y.  Suppl. 
761. 

18.  Strong  v.  Hobbs,  20  Vt.  192. 

But  it  is  doubtful  whether  an  order  re- 
specting the  costs  made  after  the  entry  of 
the  final  judgment  can  make  a  lien  on  the 
property  partitioned.  Lacoste  v.  Eastland, 
117  Cal.  673,  49  Pac.  1046. 

19.  Schaefer  v.  Kienzel,  123  111.  430,  15 
E.  164. 

20.  Arnold  v.  Carter,  19  App.  Cas.  (D.  C.) 
259;  Clark's  Appeal,  93  Pa.  St.  369. 

[Ill,  Q,  1] 


302    [SO  Cyc] 


PART  IT  ION 


coteriaiits  until  the  final  judgment  coiifirtniiig  and  making  effective  the  allot- 
moiifcH."'^'  Tlie  direct  evidence  of  hucIi  filial  jiidginont  iw  not,  liowevcr,  alwayij 
capable  of  being  produced  ;  and  in  tlie  absence  of  bucIi  evidence,  the  judgment 
may  be  presumed  from  possession  taken  and  lon^  held  in  severalty.^ 

2.  When  May  Be  Rendered.  Obviously  tlie  linal  judgment  ordinarily  should 
not  be  rendered  until  all  the  issues  involved  in  the  proceeding  have  been  deter- 
mined, nor  until  the  court  can  finally  dispose  of  all  tlie  matters  before  it  by 
directing  the  proper  disposition  of  the  fund,  if  any  has  been  realized  from  a  sale 
of  property,  or  Ijy  vesting  the  title  in  severalty  to  each  allotment  in  the  respective 
allottees  and.  making  all  provisions  that  are  to  be  made  concerning  charges  in 
favor  of  or  against  any  allottee;^  but,  under  exceptional  circumstances,  where 
some  right  cannot  be  determined  or  provided  for  until  the  happening  of  some 
future  event,  the  court  may  enter  a  judgment  final  as  to  all  other  matters,  but 
leaving  in  abeyance  the  matters  which  cannot  be  determined,  or  properly  pro- 
vided for  until  some  future  time.^  If  there  is  a  failure  to  enter  judgment  in 
partition  due  to  the  delay  of  the  court,  or  to  any  cause  which  in  a  case  of  another 
class  would  justify  the  entry  of  judgment  nunc  pro  ttmCy  it  will  equally  justify 
such  an  entry  in  an  action  or  suit  for  partition.'^^ 

8.  The  Form  and  Substance  of  the  Judgment.  If  the  partition  is  not  in  kind, 
but  is  by  a  sale  of  the  property,  the  final  judgment  disposes  of  the  proceeds  of 
such  sale  by  directing  the  payment  of  the  costs  or  ratifying  payments  already 
made,  and  distributing  the  residue  to  and  among  the  parties  entitled  thereto.  If 
the  proceeding  is  at  law,  the  final  judgment  refers  to  the  report  of  the  commis- 
sioners, and  orders  and  adjudges  "that  the  said  report  stand,  in  all  respects,  rati- 
fied and  confirmed,  and  that  the  partition  so  made  be  firm  and  effectual  forever," 
and  it  also  contains  an  adjudication  respecting  the  costs  and  a  direction  that  exe- 
cution issue  tlierefor.^^  ti  the  proceeding  is  in  chancery,  strictly  speaking,  the 
final  decree,  as  it  does  not  of  itself  affect  the  title,  should  further  provide  for  and 
direct  the  execution  by  the  requisite  parties  of  such  conveyances  as  are  necessary 
to  vest  in  severalty  in  each  allottee  the  title  to  his  allotment.^  In  England,  under 
the  recent  equity  practice,  especially  when  the  shares  of  the  parties  are  minute 
and  complicated,  the  court  may  declare  each  of  the  parties  trustees  as  to  the  shares 
allotted  to  them,  and  then  vest  the  whole  trust  estate  in  a  single  new  trustee, 
with  directions  to  him  to  convey  to  the  respective  parties  their  several  allot- 
ments.^ In  various  other  emergencies  the  court  also  appoints  a  trustee  and 
directs  him  to  execute  the  conveyance  necessary  to  consummate  the  partition.^ 
If  a  party  is  a  minor,  and  therefore  not  competent  to  execute  a  conveyance,  the 
final  decree  may  declare  him  to  be  a  trustee  of  the  parts  allotted  in  severalty  to 
the  other  parties.^    In  the  United  States  the  necessity  for  conveyances  to  vest 


31.  Gulick  V.  Huntley,  144  Mo.  241,  46 
S.  W.  154;  In  re  Ausborn,  122  N.  C.  42,  29 
S.  E.  56. 

22.  Gillespie  v.  Johnston,  Wright  (Ohio) 
231 

23.  Seay  v.  White,  5  Dana  (Ky.)  555; 
Kennody  v.  Kennedy,  43  Pa.  St.  413,  82  Am. 
Dec.  574;  Billups  v.  Riddick,  53  N.  C. 
163. 

24.  Grant  v.  Murphy,  116  Cal.  427,  48  Pac. 
481,  58  Am.  St.  Rep.  188;  Howe  v.  Spaulding, 
50  Minn.  157,  52  N.  W.  527;  Poundstone  v. 
Everly,  31  Pa.  St.  11. 

25.  Havens  v.  Seashore  Land  Co.,  67  N.  J. 
Eq.  142,  41  Atl.  755;  Molineaux  v.  Raynolds, 
56  N.  J.  Eq.  187,  36  Atl.  276. 

26.  Freeman  Coten.  &  P.  §  527;  Seale  v. 
Sot«,  35  Cal.  102. 

27.  A  labama. —  Deloney  v.  Walker,  9  Port. 
497. 
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Arkansas. —  Harris  v.  Preston,  10  Ark.  201. 

Illinois. —  Chickering  v.  Failes,  29  111.  294. 

Kentucky. —  Smith  v.  Moore,  6  Dana  417. 

Virginia. —  Boiling  v.  Teel,  76  Va.  487; 
Christian  v.  Christian,  6  Munf.  534. 

United  States. —  Gay  v.  Parpart,  106  U.  S. 
679,  1  S.  Ct.  456,  27  L.  ed.  256. 

England. —  Whaley  v.  Dawson,  2  Sch.  & 
Lef.  372. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  304. 

28.  Shepherd  v.  Churchill,  25  Beav.  21,  53 
Eng.  Reprint  543. 

29.  Beckett  v.  Sutton,  19  Ch.  D.  646,  51 
L.  J.  Ch.  432,  46  L.  T.  Rep.  N.  S.  481,  30 
Wkly.  Rep.  490 ;  Basnett  v.  Moxon,  L.  R.  20 
Eq.  "182,  44  L.  J.  Ch.  557,  23  Wkly.  Rep. 
045. 

30.  Bowra  v.  Wright,  4  De  G.  &  Sm.  265, 
15  Jur.  981,  20  L.  J.  Ch.  216,  64  Eng.  Re- 
print 825. 
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the  title  in  harmony  with  tlie  partition  lias  generally  been  dispensed  with.'^  In 
some  of  the  states,  it  is,  however,  essential  that  the  decree  on  its  face  show  that 
the  title  is  to  be  vested  without  any  precedent  conveyance,  and,  where  the  decree 
is  silent,  a  conveyance  must  be  made.^^  In  various  parts  of  this  article  we  have 
shown  how  by  the  modern  practice,  and  especially  under  the  reformed  codes  of 
procedure,  the  action  of  partition  has  been  broadened  until  thereby  almost  every 
conceivable  question  of  title  may  be  determined,  and  every  equity  of  any  of  the 
parties  may  be  presented  and  recoj^nized  and  due  provision  made  for  its  enforce- 
ment. From  this  it  follows  that  the  final  judgment  may  contain,  in  addition  to 
the  mere  confirmation  of  the  partition,  such  other  and  further  provisions  as  may 
be  requisite  to  clearly  express  all  adjudications  which  the  court  has  made  and  all 
the  directions  which  it  intends  to  have  carried  into  effect.  Thus,  if  equities  have 
been  established,  due  provision  may  be  made  for  their  enforcement  if  owelty  is 
found  to  be  due  from  one  party  to  another,  that  fact  may  be  stated  and  liens  imposed 
and  means  authorized  for  their  enforcement  if  the  sale  of  the  property  or  some 
part  thereof  is  necessary  on  account  of  some  lien,  such  sale  may  beordered,^^  although 
generally  one  holding  a  lien  will  be  left  to  enforce  it  by  his  ordinary  remedies;^® 
if  the  due  protection  of  the  parties,  or  of  any  of  them,  requires  some  provision 
respecting  the  deposit  or  custody  of  the  title  deeds,  such  provision  should  be 
inserted  in  the  judgment  if  some  of  them  are  liable  to  others  for  rents  received 
or  for  any  other  matter  connected  with  the  common  property,  the  liability  should 
be  declared  and  its  enforcement  provided  for.-^^  The  final  judgment  is  in  a  sense 
based  upon  the  interlocutory  judgment,  and  the  former  may  aid  in  the  construc- 
tion of  the  latter ;  and  if  the  latter  is  inconsistent  with  it  there  is  generally  a  pre- 


31.  Street  v.  McConnell,  16  111.  125; 
Young  V.  Frost,  1  Md.  377 ;  Young  i>.  Cooper, 
3  Johns.  Ch.  (N.  Y.)  295;  Griffith  v.  Phil- 
lips, 3  Grant  (Pa.)  381. 

32.  Smith  v.  Crawford,  81  111.  296. 

33.  King  V.  Middlesborough  Town,  etc., 
Co.,  106  Ky.  73,  50  S.  W.  37,  1108,  20  Ky. 
L.  Rep.  1859 ;  Herchenroeder  v.  Herchenroe- 
der,  75  Mo.  App.  283. 

34.  Jones  v.  Crocker,  4  La.  Ann.  8 ;  Kletzly 
V.  Marks,  22  Pa.  Co.  Ct.  71 ;  Jameson  v. 
Rixey,  94  Va.  342,  26  S.  E.  861,  64  Am.  St. 
Rep.  726. 

35.  Hazen  v.  Webb,  65  Kan.  38,  68  Pac, 
1006,  93  Am.  St.  Rep.  276. 

36.  Talbott  v.  Campbell,  67  S.  W.  53,  23 
Ky.  L.  Rep.  2198. 

37.  Elton  V.  Elton,  27  Beav.  632,  6  Jur. 
N.  S.  136,  54  Eng.  Reprint  251;  Jones  v. 
Robinson,  3  De  G.  M.  &  G.  910,  52  Eng.  Ch. 
910,  43  Eng.  Reprint  356. 

38.  Kalteyer  v.  Wipff,  92  Tex.  673,  52 
S.  W.  63. 

Setting  apart  "to  the  estate  of." — Al- 
though the  judgment  should  show  to  whom 
property  is  allotted,  yet  where  the  heirs  and 
representatives  of  a  deceased  petition  that 
his  interest  in  an  estate  be  set  off  to  them 
as  an  entirety,  a  judgment  setting  apart  such 
interest  "  to  the  estate  of,"  naming  the 
decedent,  is  not  void  for  uncertainty.  Rich- 
ardson V.  Loupe,  80  Cal.  490,  22  Pac.  227. 

Under  a  statute  authorizing  a  formal  dives- 
titure of  title  in  and  by  a  decree,  this  author- 
ization must  be  regarded  as  directory  merely, 
and  failure  to  formally  divest  the  interests 
of  two  of  the  parties  does  not  make  the  de- 
cree any  the  less  binding  on  them.  Johnson 
v.  Britt,  9  Heisk.  (Tenn.)  756.    While  this 


is  not  necessary,  there  is  nothing  improper  in 
a  decree  declaring  that  if  either  of  the  parties 
is  legally  evicted  from  any  part  of  his  land, 
the  other  shall  reconvey  a  proportionate  quan- 
tity.   Devour  ■v.  Johnson,  3  Bibb  (Ky. )  409. 

The  provision  of  the  statute  of  New  York 
that  if  the  persons  entitled  to  any  estate  be 
unknown,  the  court  shall  make  such  order 
for  the  protection  of  their  rights  as  if  they 
were  known  and  had  appeared,  has  no  appli- 
cation to  unknown  or  after-born  persons  ad- 
judged to  have  no  interest.  Fox  v.  Fee,  24 
N.  Y.  App.  Div.  314,  49  N.  Y.  Suppl.  292. 

Insertion  of  findings  of  fact. —  While  it  is 
unusual  to  insert  in  the  final  judgment  or 
decree  a  finding  of  facts,  yet  when  persons 
not  in  possession  have  established  their  title 
to  a  certain  interest  in  lands  by  proving  their 
heirship  to  a  remote  owner,  the  court  may 
permit  the  findings  as  to  their  pedigree  to  be 
recited  in  the  decree,  when  this  course  may 
probably  prevent  further  questioning  as  to 
the  rights  of  the  parties,  and  this,  although 
a  rule  of  court  declares  that  neither  any  part 
of  the  pleadings,  nor  the  report  of  any  mas- 
ter, nor  any  prior  proceeding  shall  be  recited 
or  stated  in  the  decree.  McClaskey  v.  Barr, 
48  Fed.  130. 

Other  afiBrmative  relief. —  When  a  party 
seeks  and  shows  himself  entitled  to  affirma- 
tive relief  independent  of  that  of  the  parti- 
tion, such,  for  instance,  as  the  annulling  of 
a  conveyance  described  in  the  pleadings,  no 
doubt  the  judgment  ought  to  speciiically  de- 
clare the  annulment  or  cancellation  of  such 
conveyance,  but  a  finding  of  facts  by  the 
court  necessary  for  such  annulment  may,  it 
is  said,  accomplish  the  same  purpose.  Sulli- 
van V.  Lumsden,  118  Cal.  664,  50  Pac.  777. 
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Bumption  of  error  sufficient  to  suppoi't  an  appeal.'*'-'  If  the  final  judgment  pur- 
porfciS  to  confirm  a  partition  of  land,  dcHcriijod  differently  from  that  described  in 
the  interlocutory  judgment,  it  will  be  assumed  that  a  clerical  error  haH  been  com- 
mitted whicli  the  court  has  power  to  correct.*'^  Although  the  final  judgment  may, 
by  referring  to  and  approving  tlie  comrniBsioners'  report  on  file,  practically  make 
it  a  part  of  such  judgment,  as  if  it  were  formally  C(jpied  therein,  atid  hence  it 
cannot  be  said  to  be  necessary  that  the  judgment  contain  the  matters  set  out  in 
Buch  report,  yet  it  is  tlie  safer  practice,  because  tlie  judgment  is  more  apt  than  the 
report  to  be  preserved  and  recorded,  to  insert  in  the  judgment  a  complete  descrip- 
tion of  each  allotment  and  a  designation  of  the  person  to  wiiorn  it  is  made,  so  tliat 
by  referring  to  the  judgment  alone  one  may  ascertain  each  parcel,  the  person  to 
whom  it  lias  been  assigned,  the  liabilities  and  burdens  to  which  it  is  subject,  and 
the  easements  and  other  riglits  to  which  its  allottee  and  his  successors  are  entitled. 
The  descriptive  words  in  a  final  judgment  in  partition,  like  those  in  every  other 
writing,  may  require  construction,  but  we  are  not  awai-e  that  the  principles 
applying  to  and  controlling  such  construction  differ  from  those  applicable  to  other 
writings.^^ 

4.  Modes  of  Enforcing.  If  a  party  entitled  to  an  allotment  is  not  in  possession 
thereof,  and  the  proceeding  is  in  chancery  or  in  a  court  exercising  the  powers  of 
a  court  of  chancery,  he  is  entitled  to  a  writ  of  assistance.*^  He  may  also,  where 
that  remedy  will  prove  efficient,  procure  an  injunction  against  any  of  the  parties 
proposing  to  intermeddle  with,  or  obstruct  the  enjoyment  of,  his  rights.*^  if  a 
party  refuses  to  do  something  which  the  judgment  requires  of  him,  he  may  be 
coerced  by  attachment  for  contempt.^  A  person  holding  title  under  the  final 
judgment  may  also  enforce  his  rights  by  appropriate  actions  at  law,^  and  suits  in 
equity.*^ 

6.  Relief  From.  After  the  final  judgment  has  been  entered,  it  may  be  found 
unjust  to  some  of  the  parties,  who  may  then  seek  relief  therefrom.  This  relief 
they  may  seek  by  appeal  or  motion  to  vacate  under  substantially  the  same  circum- 
stances and  for  substantially  the  same  causes  as  if  the  judgment  related  to  some 
other  matter.*''    Relief  may  also  be  sought  and  secured  by  an  independent  suit  in 


39.  White  v.  Mitchell,  60  Tex.  164. 

40.  Loring  v.  Groomer,  110  Mo.  632,  19 
S.  W.  950. 

41.  California. —  Eose  v.  Mesmer,  142  Cal. 
322,  75  Pac.  905,  as  to  whether  and  when 
riparian  rights  are  cut  off  by  a  decree. 

Illinois. —  Clayton  v.  Feig,  179  111.  534,  54 
N.  E.  149,  as  to  the  mode  of  adjusting  losses 
in  the  areas  intended  to  be  partitioned. 

Missouri. —  Turner  v.  Dixon,  150  Mo.  416, 
51  S.  W.  725,  as  to  aiding  description  by 
parol  evidence. 

New  Yorfc.— Mott  v.  Eno,  97  N.  Y.  App. 
Div.  580,  90  N.  Y.  Suppl.  608  [rev&rsed  in 
181  N.  Y.  346,  74  N.  E.  229],  as  to  when  the 
fee  in  lands  in  abutting  streets  will  be  deemed 
partitioned. 

Tennessee. —  Biglev  v.  Watson,  98  Tenn. 
353,  39  S.  W.  525,  "38  L.  R.  A.  679  (or  an 
estate  in  remainder  terminated)  ;  Smith  v. 
Smith,  (Ch.  1900)  57  S.  W.  198  (as  to 
whether  a  life-estate  has  been  divested  by 
partition) . 

Texas. —  Drew  v.  Morris  (Civ.  App.  1904) 
82  S.  W.  321;  Scales  v.  Marshall,  (Civ.  App. 
1900)  60  S.  W.  336;  Hall  v.  Reese,  24  Tex. 
Civ.  App.  221,  58  S.  W.  974,  all  as  to  the 
effect  on  the  separate  lands  of  married  women. 

42.  Kcil  V.  West,  21  Fla.  508;  Gibson  v. 
Marshall,  64  Miss.  72,  8  So.  205;  Church's 
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Appeal,  10  Pa.  Cas.  230,  13  Atl.  756;  Kelsey 
V.  Church,  4  C.  PI.  (Pa.)  105. 

43.  King  V.  Wilson,  54  N.  J.  Eq.  247,  34 
Atl.  394;  Mulferger  v.  Koenig,  62  Wis.  558, 
22  N.  W.  745. 

44.  Edwards  v.  Dykeman,  95  Ind.  509. 

45.  Jennings  v.  Jennings,  94  111.  App.  26; 
Robnett  v.  Howard,  (Tenn.  Ch.  App.  1901) 
61  S.  W.  1082. 

46.  Devour  v.  Johnson,  3  Bibb  (Ky.)  409; 
Virginia  Iron,  etc.,  Co.  v.  Roberts,  103  Va. 
661,  49  S.  E.  984. 

47.  See  cases  cited  infra,  this  note. 
Granting  relief  on  motion  see  Pulse  v.  Os- 

born,  30  Ind.  App.  631,  64  N.  E.  59:  Bridges 
v.  Howard,  18  Iowa  116;  Daleschal  v.  Geiser, 
36  Kan.  374,  13  Pac.  595;  Bull  v.  Pyle,  41 
Md.  419;  Evans'  Estate,  150  Pa.  St.  528,  24 
Atl.  739;  Lauer's  Estate,  16  York  Leg.  Rec. 
(Pa.)  153. 

By  appeal  or  by  suit  in  equity. —  The  prac- 
tising of  vacating  or  modifying  judgments 
after  they  have  become  final,  and  after  the 
lapse  of  the  term,  unless  they  are  shown  to 
be  void  by  the  record,  is  a  dangerous  one,  and 
not  less  so  in  suits  for  partition  than  in  other 
proceedings,  and  a  party  deeming  himself  en- 
titled to  relief  should  be  required  to  seek  it 
by  appeal  or  by  a  suit  in  equitv.  Schwaman 
V.  Truax,  76  N.  Y.  App.  Div.  194,  78  N.  Y. 
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equity,  for  any  cause  justifying  relief  in  equity  from  any  otlier  judgment  affecting 
tlie  title  or  the  right  to  tlie  possession  of  real  property,*^  such  as  mistake/^  or  fraud 
resulting  in  inequitable  allotment.^"  The  right  to  relief  in  equity  is  subject  to  the 
same  limitations  as  in  other  cases  where  relief  is  sought  from  judgments,  namely, 
the  party  seeking  relief  must  not  have  been  guilty  of  carelessness  and  inattention 
to  his  business,^^  nor  of  acquiescence  in  the  judgment  complained  of  or  of  laches 
in  seeking  relief  from  it,^'^  nor  must  the  suit  for  reHef  be  a  mere  attempt  to  reliti- 
gate  matters  which  are  res  judicata^^  nor  attempt  to  urge  errors  or  irregularities 
which  ought  to  have  been  urged  in  the  original  suit.^*  IsTeither  will  relief  be 
awai'ded  against  an  innocent  purcliaser,^^  but  one  is  not  an  innocent  purchaser 
with  respect  to  matters  whicli  he  must  have  ascertained  by  reading  the  i-eeorded 
conveyances  tlirougli  which  he  claims  title  or  the  pleadings  and  other  records  in 
the  partition  suit.^'' 


Suppl.  374  [reversed  on  other  grounds  in  179 
N.  Y.  35,  71  N.  E.  4G4,  103  Am.  St.  Rep. 
832] ;  Marvin  v.  Marvin,  1  Abb.  N.  Cas. 
(N.  Y.)  372,  52  How.  Pr.  97;  Gordon  v. 
Sterling,  13  How.  Pr.  (N.  Y.)  405;  Glemser 
V.  Glemser,  5  Ohio  S.  &  C.  PI.  Dec.  267,  5 
Ohio  N.  P.  170;  Totten's  Appeal,  46  Pa.  St. 
301;  Silvius'  Estate,  18  Lane.  L.  Eev.  (Pa.) 
92;  De  Ford  v.  Taylor,  (Tenn.  Ch.  App. 
1898)  51  S.  W.  999;  Kane  v.  Parker,  4  Wis. 
123. 

48.  See  eases  eited  infra,  this  note. 
Causes  justifying  such  relief:  Inadvertently 

partitioning  lands  not  referred  to  in  the  com- 
plaint or  findings.  Sullivan  v.  Lumsden,  118 
Cal.  664,  50  Pac.  777.  Conducting  partition 
proceedings  in  the  name  of  minors  without 
any  authority  and  in  fraud  of  their  rights. 
Rhodes  v.  Cooper,  113  La.  600,  37  So.  527. 
Mistakingly  assigning  to  a  cotenant  more 
than  his  share  (Wilbur  v.  Dyer,  39  Me.  169; 
Adair  v.  Cummin,  48  Mich.  375,  12  N.  W. 
495;  Harris  v.  Hicks,  (Tex.  Civ.  App.  1898) 
49  S.  W.  110)  ;  or  inserting  one  figure  in  a 
report  of  partition  when  another  was  in- 
tended (Pulliam  V.  Wilkerson,  7  Baxt.  (Tenn.) 
611).  Fraud  see  infra,  III,  Q,  5,  text  and 
note  50.  Mistake  see  infra,  III,  Q,  5,  text 
and  note  49.  Especially  are  courts  of 
equity  inclined  to  interfere  on  behalf  of 
minors  who  have  been  injured  by  partition. 
Merritt  r.  Shaw,  15  Grant  Ch.  (U.  C.)  321. 

49.  California. —  Guedici  v.  Boots,  42  Cal. 
452. 

Illinois.— Be  Witt  v.  Hawkins,  107  111.  109. 
Indiana. —  Boyd  v.  Doty,  8  Ind.  370. 
Iowa. —  Manning  v.  Horr,  18  Iowa  117. 
'New  Jersey. —  Mackie  v.  Mackie,  29  N.  J. 
Eq.  81. 

New  York. — Douglass  v.  Viele,  3  Sandf.  Ch. 
439. 

Pennsylvania. —  George's  Appeal,  12  Pa.  St. 
260. 

Tennessee. —  Pardue  v.  West,  1  Lea  729. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  306. 

Parties. —  The  suit,  it  is  said,  may  be  main- 
tained bv  the  alienee  of  the  party  prejudiced. 
Holmes  \h  Fulton,  193  Pa.  St.  270,  44  Atl. 
426.  All  the  parties  in  the  original  partition, 
are  necessary  parties  defendant.  Wheat  v. 
Burgess,  21  Kan.  407.  While  it  is  reasonable, 
as  a  general  rule,  to  restrict  the  right  to 
bring  suits  for  relief  against  partition  to 
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those  who  were  parties  to  the  action  (Hender- 
son Wallace,  72  N.  C.  451),  the  rule  must 
be  different  as  to  persons  who,  although  not 
such  parties,  were  interested  in  the  property 
when  the  partition  was  made  and  are  neces- 
sarily prejudiced  if  it  is  not  relieved  against 
(Wright  V.  Strother,  76  Va.  857). 

50.  loioa. —  Young  v.  Tucker,  39  Iowa  596; 
De  Louis  v.  Meek,  2  Greene  55,  50  Am.  Dec. 
491. 

Michigan. — Adair  v.  Cummin,  48  ilich.  375, 
12  N.  W.  495. 

Missouri. —  Lillibridge  v.  Ross,  59  Mo.  217. 

TS'eio  York. — Schwaman  v.  Truax,  179  N.  Y. 
35,  71  N.  E.  464,  103  Am.  St.  Rep.  832; 
Fisher  v.  Hersey,  78  N.  Y.  387. 

Wisconsin. — ■  Tucker  v.  Whittlesey,  74  Wis. 
74,  41  N.  W.  535,  42  N.  W.  101. 

Allegation  of  fraud. —  The  charge  of  fraud 
must  be  direct.  Harn  v.  Phelps,  65  Tex.  592. 
And  a  mere  general  allegation  that  the  wrong 
complained  of  resulted  from  "  the  error  or 
fraud  of  a  surveyor  appointed  in  partition 
proceedings "  is  not  sufficient.  Woodhouse 
V.  Cocke,  (Tex.  Civ.  App.  1897)  39  S.  W.  948. 

Effect  of  invalidating  titles. —  The  fact  that 
to  declare  a  partition  proceeding  void  will 
invalidate  many  titles  furnishes  uo  sufficient 
ground  for  refusing  this  relief.  Prince  v. 
Clark,  81  Mich.  167,  45  N.  W.  663. 

51.  Winn  v.  Dickson,  15  La.  Ann.  273. 

52.  North  Carolina. —  Thompson  v.  Sham- 
well,  89  N.  C.  283. 

Ohio. —  Piatt  v.  Hubbell,  5  Ohio  243. 

Pennsylvania. —  Osborne's  Estate,  149  Pa. 
St.  412,  24  Atl.  312:  Leibert's  Appeal,  119 
Pa.  St.  525,  13  Atl.  327. 

Texas. —  Moore  v.  Blagge,  91  Tex.  151,  38 
S.  W.  979,  41  S.  W.  465. 

England. —  Burley  v.  Moore,  5  L.  J.  Ch. 
O.  S."  120. 

53.  Rentz  v.  Eckert,  74  Conn.  11,  49  Atl. 
203. 

54.  Ward  v.  Ward,  174  111.  432,  51  N.  E. 
806 ;  Winchester  v.  Winchester,  1  Head 
(Tenn.)  460. 

55.  Scovell  V.  Levy,  106  La.  118,  30  So. 
322. 

56.  Estes  V.  Nell,  163  Mo.  387,  63  S.  W. 
724;  Lockhart  v.  Vandvke,  97  Va.  356,  33 
S.  E.  613. 

The  recital  in  decree  of  partition  that  it  is 
made  without  prejudice  to  the  rights  of  plain- 
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6.  Collateral  Attack  Upon.  The  rule  witli  respect  to  collateral  attacks  upon 
judgments  and  decrecB  in  partition  must,  upon  principle,  be  precisely  the  same  afl 
that  controlling  collateral  attacks  upon  other  judgments  and  decrees,  wliich  is, 
that  they  are  impregnable  to  such  an  attack  unless  tiiey  can  be  assailed  for  want 
of  jurisdiction  of  the  subject-matter,  or  the  person  of  a  party,  or  the  court  has 
granted  some  relief  not  within  its  power  to  grant.  No  alleged  fraud,"  no  mere 
irregularity  or  error  in  the  proceedings,  or  in  any  action  taken  by  the  court,  can 
on  a  collateral  attack,  impair  its  judgment  or  the  partition  authorized  or  confirmed 
thereby.°^    Decisions  may  be  found  inconsistent  with  this  rule  and  which  are 


tifT  puts  on  inquiry  one  who  receives  a  mort- 
gage from  one  of  tlie  persons  among  whom 
the  property  is  partitioned.  Gray  v.  Cockrell, 
20  Tex.  Civ.  App.  324,  49  S.  W.  247. 

57.  Brace  v.  Reid,  3  Greene  (Iowa)  422; 
Gaines  v.  Johnston,  15  S.  W.  240,  12  Ky.  L. 
Rep.  779;  Bayhi  v.  Bayhi,  35  La.  Ann.  527; 
Grassmeyer  v.  Beeson,  18  Tex.  753,  70  Am. 
Dec.  309. 

58.  Alahayna. —  Morring  v.  Tipton,  126  Ala. 
350,  28  So.  562. 

Georgia. —  King      Dillon,  66  Ga.  131. 

Illinois. —  Thompson  v.  Frew,  107  111.  478; 
Lang  V.  Clemens,  107  III.  133;  Thornton  v. 
Houtze,  91  111.  199;  Murphy  v.  Williamson, 
85  111.  149;  Nichols  v.  Mitchell,  70  111.  258; 
Lane  v.  Bommelmann,  17  111.  95. 

Indiana. —  Irvin  v.  Buckles,  148  Ind.  389, 
47  N.  E.  822;  State  v.  Rogers,  131  Ind. 
458,  31  N.  E.  199;  Eller  v.  Evans,  128  Ind. 
156,  27  N.  E.  418;  Rchee  v.  McQuilken,  59 
Ind.  269;  Waltz  v.  Borroway,  25  Ind.  380; 
Doe  V.  Smith,  1  Ind.  451. 

Iowa. —  Williams  v.  Westcott,  77  Iowa  332, 
42  N.  W.  314,  14  Am.  St.  Rep.  287;  Wright 
V.  Marsh,  2  Greene  94. 

Kansas. —  Havens  v.  Drake,  43  Kan.  484,  23 
Pac.  621 ;  Blauw  v.  Love,  9  Kan.  App.  55,  57 
Pac.  258. 

Kentucky. —  Smith  v.  Norment,  94  Ky.  624, 
23  S.  W.  370,  24  S.  W.  433;  Blackburn  v. 
Blackburn,  11  S.  W.  712,  11  Ky.  L.  Rep. 
161. 

Louisiana. —  Friedrich  v.  Friedrich,  111  La. 
26,  35  So.  371;  Scovell  v.  Levy,  106  La.  18, 
30  So.  322 ;  Zeigler  v.  Creditors,  49  La.  Ann. 
144,  21  So.  666;  Paul  v.  Lamothe,  36  La. 
Ann.  318;  Bayhi  v.  Bayhi,  35  La.  Ann.  527; 
Ventress  v.  Bro\\Ti,  30  La.  Ann.  1012;  Fowler 
V.  Gordon,  24  La.  Ann.  270;  In  re  Routon, 
11  La.  Ann.  621. 

M assachiisetts. —  Foster  v.  Abbot,  8  Mete. 
596 ;  Austin  v.  Charlestown  Female  Seminary, 
8  Mete.  196,  41  Am.  Dec.  497. 

Michigan. — Persinger  v.  Jubb,  52  Mich.  304, 
17  N.  W.  851. 

Mississippi. —  Sweatman  v.  Dean,  86  Miss. 
641,  38  So.  231. 

Missouri. —  Sparks  v.  Clay,  185  Mo.  393, 
84  S.  W.  40;  Cochran  v.  Thomas,  131  Mo.  258, 
33  S.  W.  6;  Yates  v.  Johnson,  87  Mo.  213; 
Latrielle  v.  Dorleque,  35  Mo.  233. 

New  York. —  Parish  j;.  Parish,  175  N.  Y. 
181,  67  N.  E.  298;  Croghan  v.  Livingston, 
17  N.  Y.  218;  Lenehan  p.  St.  Francis  Xavier 
College,  51  N.  Y.  App.  Div.  535,  64  N.  Y. 
Suppl.  808;  Fox  v.  Fee,  24  N.  Y.  App.  Div. 
314,  /in  N.  Y.  Suppl.  292;  Herbert  v.  Smith, 
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6  Lans.  493 ;  Braker  v.  Devereaux,  8  Paige 
513. 

North  Carolina. —  Lindsay  v.  Beaman,  128 
N.  C.  189,  38  S.  E.  811. 

O/no.— Bohart  v.  Atkinson,  14  Ohio  228; 
Wilson  V.  Bull,  10  Ohio  250;  Foster  v.  Dugan, 
8  Ohio  87,  31  Am.  Dec.  432;  Tabler  v.  Wise- 
man, 1  Ohio  Dee.  (Reprint)  497,  10  West. 
L.  J.  207. 

Oregon. —  Morrill  v.  Morrill,  20  Oreg.  96, 
25  Pac.  302,  23  Am.  St.  Rep.  9.5,  11  L.  R.  A. 
155. 

Pennsylvania. —  Reid  v.  Clendenning,  193 
Pa.  St.  406,  44  Atl.  500 :  Vensel's  Appeal,  77 
Pa.  St.  71;  Lair  v.  Hunsicker,  28  Pa.  St. 
115;  Snevily  v.  Wagner,  8  Pa.  St.  396;  Ewing 
V.  Houston,  4  Dall.  67,  1  L.  ed.  744;  Simon 
V.  Kessler,  12  Pa.  Dist.  781;  Moorhead  v. 
Com.,  1  Grant  214;  Dean  -v.  Brown,  7  Lack. 
Leg.  N.  208;  Reid  v.  Clendenning,  29  Pittsb. 
Leg.  .L  N.  S.  396. 

tSouth  Carolina. —  Woodward  v.  Elliott,  27 
S.  C.  308,  3  S.  E.  477. 

Tennessee. — Bigley  v.  Watson,  98  Tenn.  353, 
39  S.  W.  52.5,  38  L.  R.  A.  679;  Bledsoe  v. 
Wilev,  7  Humphr.  507 ;  Robnett  v.  Howard, 
(Ch.'App.  1901)  61  S.  W.  1082;  Elk  Valley 
Coal,  etc.,  Co.  v.  Douglass,  (Ch.  App.  1898) 
48  S.  W.  365. 

Texas. —  Moore  v.  Blagge,  91  Tex.  151,  38 
S.  W.  979,  41  S.  W.  465;  Davis  v.  Wells,  37 
Tex.  606;  Hall  v.  Reese,  24  Tex.  Civ.  App. 
221,  58  S.  W.  974;  Blagge  v.  Shaw,  (Civ. 
App.  1897)  41  S.  W.  756;  Bassett  v.  Sherrod, 
13  Tex.  Civ.  App.  327,  35  S.  W.  312;  Wil- 
liams V.  Howard,  10  Tex.  Civ.  App.  527,  31 
S.  W.  835. 

Virginia. — Wilson  v.  Smith,  22  Gratt.  493 ; 
Carter  v.  Carter,  5  Munf.  108. 

United  States. —  Mootry  -y.  Grayson,  104 
Fed.  613,  44  C.  C.  A.  83. 

Canadu. —  Jenking  v.  Jenking,  1 1  Ont.  App. 
92. 

Want  of  space  excludes  all  analysis  of 
these  decisions  for  the  purpose  of  showing 
what,  within  the  meaning  of  the  rule  above 
stated,  may  be  classed  as  errors  and  irregu- 
larities. It  is  safe  to  state,  in  a  gene'ral  way, 
that  the  former  term  includes  all  incorrect 
conclusions  expressly  or  impliedly  reached  by 
a  court  on  some  question  it  had  authority  to 
decide,  and  the  latter  term  the  omission  of 
some  act  prescribed  by  law,  or  the  doing  of 
it  at  a  different  time  or  place,  or  in  a  differ- 
ent manner  or  by  a  different  person,  or  a 
greater  or  less  number  of  persons  than  re- 
quired by  law.  See  cases  cited  supra,  this 
note. 
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■worthy  of  being  cited  only  as  plienomenal  instances  of  error  or  forgetfulness.^^ 
Instances  of  judgments  in  partition  subject  to  collateral  attack,  although  the  court 
had  jurisdiction  of  the  subject-matter  and  tlie  parties,  because  the  court  had  no 
jurisdiction  to  give  the  relief  which  it  assumed  to  grant,  must  be  rare.^°  Possibly 
the  decreeing  of  a  sale  for  costs  when  only  a  partition  in  kind  was  prayed  for,^' 
or  allowing  an  attorney's  fee  wliere  the  court  had  no  power  to  do  so,^^  or  in  under- 
taking to  vest  in  strangers  to  tlie  suit,  as  trustees,  the  title  to  a  portion  of  the  land, 
with  power  to  bring  ejectment  and  enforce  compromises,^^  may  serve  as  illustra- 
tions. As  to  when  a  judgment  may  be  collatei-ally  assailed  for  want  of  jurisdic- 
tion by  the  court  over  a  party  is  a  question  upon  which  the  courts  are  at  variance, 
but  whatever  rule  prevails  in  any  state  as  to  other  judgments  is  equally  applicable 
to  judgments  and  decrees  in  partition.  If  the  record  shows  the  manner  in  which 
process  was  served,  another,  different,  and  better  service  will  not  be  presumed.^ 
On  the  other  hand,  if  the  record  is  silent  respecting  some  jurisdictional  step,  that 
it  was  taken  and  in  a  manner  entitling  the  court  to  act  as  it  did  will  be  conclu- 
sively presumed,"^  and  recitals  or  statements  of  jurisdictional  matters  are  equally 
unassailable.®^  The  presumption  of  regularity  is  not,  on  collateral  attack,  rendered 
less  ajjplicable  by  the  fact  that  the  proceeding  is  under  a  special  statute  instead  of 
being  under  the  common  law.®''    The  fact  that  defendant  was  incorrectly  named 


'59.  Guyton  v.  Shane,  7  Dana  (Ky.)  498; 
Craig  V.  Barker,  4  Dana  (Ky.)  600;  Clay  v. 
Moseley,  1  A.  K.  Marsh.  (Ky.)  360. 

For  'example:  Treating  as  void  a  judg- 
ment because  the  record  did  not  show  whether 
one  of  the  commissioners  was  sworn  (Smith 
V.  Moore,  6  Dana  (Ky.)  417);  or  whether, 
although  sworn,  he  acted  with  the  others 
(Schuyler  Marsh,  37  Barb.  (N.  Y.)  350)  ; 
or  because  the  return  did  not  show  that  the 
commission  directed  the  commissioners  to  di- 
vide the  lands  as  required  by  section  8  of  the 
controlling  statute,  and  to  ascertain  the  value 
of  the  several  parts  in  case  it  was  incapable 
of  division  (Stallings  v.  Stallings,  22  Md. 
41 ) .  Declaring  that  an  erroneous  order  of 
a  probate  court  in  partition  need  not  be 
appealed  from,  but  may  safely  be  disregarded. 
Jenks  V.  Howland,  3  Gray  (Mass.)  536; 
Thayer  v.  Thayer,  7  Pick.  (Mass.)  209;  New- 
hall  V.  Sadler,  16  Mass.  122.  Disregarding 
a  partition  on  the  ground  that  the  parties 
thereto  were  not  tenants  in  common  of  all 
the  lands  partitioned.  Jackson  f.  Myers,  14 
Johns.  (N.  Y.)  354.  Holding  that  the  failure 
to  give  a  recognizance  was  fatal.  Dorn- 
blaser's  Estate,  22  Pa.  Co.  Ct.  379,  15  Montg. 
Co.  Rep.  134. 

Possibily  Jackson  v.  Tibbits,  9  Cow.  (N.  Y.) 
241,  disregarding  a  partition  because  to  "  B's 
representatives,"  without  naming  them,  is 
sustainable. 

60.  Turpin  v.  Dennis,  139  111.  274,  28  N.  E. 
1065. 

61.  Waldron  v.  Harvey,  54  W.  Va.  608,  46 
S.  E.  603,  102  Am.  St.  Tlep.  959. 

62.  Hutts  V.  Martin,  134  Ind.  587,  33  N.  E. 
676. 

63.  Walter  v.  Slater,  5  App.  Cas.  (D.  C.) 
357. 

Of  course  a  judgment  purporting  to  affect 
the  interest  of  parties  not  before  the  court 
must  be  ineffective,  but  this  is  for  want 
of  jurisdiction  of  their  person.  Gerke  v. 
Cameron,  (Cal.  1897)  50  Pac.  434;  Sutton  v. 


Eead,  176  HI.  69,  51  N.  E.  801;  Crane  v. 
Kimmer,  77  Ind.  215. 

64.  Barber  v.  Morris,  37  Minn.  194,  33 
N.  W.  559,  5  Am.  St.  Rep.  836. 

65.  Georgia. —  Mayer  v.  Hover,  81  Ga.  308, 
7  S.  E.  562. 

Illinois.—  Nickrans  v.  Wilk,  161  111.  76,  43 
N.  E.  741 ;  Nichols  v.  Mitchell,  70  111.  258. 

Indiana. —  Crane  v.  Kimmer,  77  Ind.  215. 

North  Carolina. —  Wood  v.  Sugg,  91  N.  C. 
93,  49  Am.  Rep.  639. 

Pennsylvania. —  Perrine  v.  Kohr,  20  Pa.  Su- 
per. Ct."36. 

Tennessee. —  Wilcox  v.  Cannon,  1  Coldw. 
369. 

3'ea;a.s.— Davis  v.  Wells,  37  Tex.  606. 
See  38  Cent.  Dig.  tit.  "Partition,"  §  313 
et  seq. 

66.  Mame.— Blaisdell  v.  Pray,  68  Me.  269. 
Missouri. —  Brawley  v.  Ranney,  67  Mo.  280. 
North  Carolina. —  Spencer  v.  Credle,  102 

N.  C.  68,  8  S.  E.  901. 

Pennsylvania. —  Vensel's  Appeal,  77  Pa.  St. 
71. 

Texas. —  Gillon  v.  Wear,  9  Tex.  Civ.  App. 
44,  28  S.  W.  1014. 

United  States.— Ra.\\  v.  Law,  102  U.  S.  461, 
26  L.  ed.  217. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  313 
et  seq. 

A  mere  recital  "  now  at  this  day  oome  the 
said  parties,  by  their  respective  attorneys," 
following  the  title  of  a  cause  in  which  the 
name  of  a  defendant  appears  with  others  will 
not,  it  has  been  held,  support  the  judgment 
on  collateral  attack  if  the  record  does  not 
show  the  acquisition  of  jurisdiction  over  him 
either  by  summons  or  by  publication.  Bell  v. 
Brinkmann,  123  Mo.  270,  27  S.  W.  374. 

Long  acquiescence  may  support  and  perhaps 
give  rise  to  a  presumption  of  jurisdiction. 
Baker  v.  Prewitt,  64  Ala.  551;  Campbell  v. 
Wallace,  12  N.  H.  362,  37  Am.  Dec.  219. 

67.  Vensel's  Appeal,  77  Pa.  St.  71 ;  Falkner 
V.  Guild,  10  Wis.  563. 
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in  the  proceedings  and  judgment  does  not  deprive  tlie  court  of  jurisdiction  or 
lesson  the  effect  of  the  judgment  if  lie  was  duly  cited/'^ 

7.  Ratification  and  Estoppel.  We  have  hereinbefore  show^n  in  section  II  not 
only  that  the  cotenants  may  make  partition  vpithout  the  aid  of  any  court ;  but  fur- 
thermore that  this  may  be  by  parol  follovi^ed  by  possession  taken  and  held  under 
it,  and  that  where  such  parol  partition  and  the  possession  under  it  were  not 
recognized  as  affecting  the  legal  title,  they  yet  were  conceded  to  vest  in  the  allot- 
tees a  paramount  equity  entitling  them  to  control  such  legal  title  and  require  its 
transfer  to  them  if  needed  to  fully  consummate  the  partition.  If  proceedings 
taken  in  court  to  partition  property  go  so  far  that  allotments  are  made  and  posses- 
sion is  taken  and  held  under  them,  any  party  so  taking  and  holding  possession  or 
otherwise  knowingly  receiving  the  benefit  of  the  partition  thereby  ratifies  it  and 
becomes  estopped  to  assail  it  or  to  deny  its  validity."*  An  exception  to  this  rule 
must  be  allowed  in  favor  of  minors  and  otlier  persons  who  are  incompetent  to  act.™ 

8.  The  Effect  of  the  Partition  —  a.  Is  Only  the  Possession  Bound?  No 
doubt  partition  at  law  was  a  mere  possessory  action,  and  hence  the  judgment  con- 
firming it  merely  placed  each  allottee  in  possession  of  his  allotment  to  hold  in 
severalty  by  the  same  title  which  he  had  before  held  in  cotenancy.  The  cases 
affirming  this  are  numerous.''^  Many  of  them  are  misleading,  in  that  they  reiterate 
statements  which,  although  undoubtedly  true  at  the  common  law,  are  entirely 
false  where  made  because  the  statutes  of  the  state  controlling  the  courts  making 


68.  Corrigan's  Succession,  42  La.  Ann.  65, 
7  So.  74. 

69.  Georgia. — Welchel  v.  Thompson,  39  Ga. 
559,  99  Am.  Dec.  470. 

Illinois. ~ 'R2inn  V.  McTiernan,  187  111.  193, 
58  jST.  E.  390. 

Indiana. —  Eller  v.  Evans,  128  Ind.  156,  27 
N.  E.  418;  Brackenridge  v.  Dawson,  7  Ind. 
383. 

Iowa. —  Hays  v.  Marsh,  123  Iowa  81,  98 
N.  W.  604;  McGregor  v.  Eeynolds,  19  Iowa 
228. 

Kentucky. —  Blue  v.  Waters,  114  Ky.  659, 
71  S.  W.  889,  24  Ky.  L.  Rep.  1481;  Durrett 
V.  Durrett,  89  S.  W.  210,  28  Ky.  L.  Rep. 
275. 

Louisiana. —  Bruhn  v.  Firemen's  Bldg.  As- 
soc., 42  La.  Ann.  481,  7  So.  556;  Sevier  v. 
Sargent,  25  La.  Ann.  220;  Baham  v.  Baham, 
11  La.  510. 

Maine. —  Robbins  v.  Gleason,  47  Me.  259. 
Contra,  Cogswell  v.  Reed,  12  Me.  198. 

Maryland.—  Brillhart  -v.  Mish,  99  Md.  447, 
58  Atl.  28. 

Massachusetts. —  White  v.  Clapp,  8  Mete. 
365;  Rice  v.  Smith,  14  Mass.  431;  Pond  v. 
Pond,  14  Mass.  403. 

Missouri. —  McClanahan  v.  West,  100  Mo. 
309,  13  S.  W.  674. 

Nebraska.—  Clark  v.  Charles,  55  Nebr.  202, 
75  N.  W.  563. 

New  York. —  Requa  v.  Holmes,  26  N.  Y. 
338;  Paget  v.  Melcher,  42  N.  Y.  App.  Div. 
76,  58  N.  Y.  Suppl.  913;  Jackson  v.  Richt- 
myer,  13  Johns.  367  [affirmed  in  16  Jolins. 
314]. 

North  Carolina. —  Dawkins  v.  Dawkins,  104 
N.  C.  301,  10  S.  E.  307.  Contra,  Anders  v. 
Anders,  13  N.  C.  529. 

Ohio. —  Merritt  v.  Home,  5  Ohio  St.  307, 
67  Am.  Dec.  208;  Piatt  v.  Hubbcll,  5  Ohio 
243. 

Pennsylvania. — Perrine  v.  Kohr,  20  Pa.  Su- 
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per.  Ct.  36;  Simon  v.  Kessler,  12  Pa.  Dist. 
781. 

South  Carolina. —  Brickie  v.  Leach,  55  S.  C. 
510,  33  S.  E.  720;  McQueen  t;.  .Fletcher,  4 
Rich.  Eq.  153 ;  Craig  v.  Craig,  Bailey  Eq.  102. 

Texas.—  Millican  v.  Millican,  24  Tex.  426 ; 
Robb  V.  Robb,  (Civ.  App.  1901)  62  S.  W.  125. 

West  Virginia. —  Bowers  v.  Dickinson,  30 
W.  Va.  709,  6  S.  E.  335. 

Contra.— Matter  of  Park,  24  U.  C.  Q.  B. 
459. 

70.  Underwood  v.  Deckard,  34  Ind.  App. 
198,  70  N.  E.  383;  Kemp  v.  Kemp,  15  La. 
517. 

71.  Alaiama. — Kennedy  v.  Rainey,  145  Ala. 
572,  39  So.  813. 

California. — -McBrown  v.  Dalton,  70  Cal. 
89,  11  Pac.  583;  Christy  v.  Spring  Valley 
Water- Works,  68  Cal.  73,  8  Pac.  849;  Mound 
City  Land,  etc..  Assoc.  v.  Philip,  64  Cal.  493, 
2  Pac.  270;  Wade  v.  Deray,  50  Cal.  376. 

Indiana. — Thompson  v.  Henry,  153  Ind.  56, 
54  N.  E.  109;  Fleenor  v.  Driskill,  97  Ind. 
27;  Kenney  v.  Phillipy,  91  Ind.  511;  Utter- 
back  V.  Terhune,  75  In<3.  363 ;  Avery  v.  Akins, 
74  Ind.  283;  Fordice  v.  Lloyd,  27  Ind.  App. 
414,  60  N.  E.  367. 

Massachusetts. —  Nash  v.  Cutler,  16  Pick. 
491;  Pierce  v.  Oliver,  13  Mass.  211. 

Michigan. — Haddon  v.  Hemingway,  39  Mich. 
615. 

Missouri. —  Whittsett  v.  Wamack,  159  Mo. 
14,  59  S.  W.  961,  81  Am.  St.  Rep.  339. 

New  Jersey.  —  Richman  v.  Baldwin,  21 
N.  J.  L.  395 ;  Pomeroy  v.  Pomeroy,  55  N.  J. 
Eq.  568,  37  Atl.  754. 

0/tio.— McBain  v.  McBain,  15  Ohio  St.  337, 
86  Am.  Dec.  478. 

Pennsylvania. —  Harlan  v.  Langham,  69  Pa. 
St.  235;  McClure  V.  McClure,  14  Pa.  St.  134; 
Goundie  r.  Northampton  Water  Co.,  7  Pa.  St. 
233. 

Tennessee. —  Cottrell  v.  Griffiths,  108  Tenn. 
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them  have  changed  the  character  of  the  action  and  sanctioned  the  interposition 
of  issues  therein  which  not  merely  autliorize,  but  necessarily  require,  the  deter- 
mination of  questions  of  title.  But  where  no  statute  of  this  character  lias  been 
enacted,  the  partition  does  not  involve  questions  of  title  and  leaves  any  party 
thereto  at  liberty  to  assert  any  title  he  may  have  had,  and  which  he  did  not 
hold  in  cotenancy  with  the  other  parties,^^  and  even  at  liberty  to  establish  that  an 
allottee  had  no  interest  in  tlie  property  before  partition  and  therefore  could  have 
none  after  it  in  the  parcel  allotted  to  him.''^ 

b.  All  Issues  Involved,  and  Determined  Become  Res  Judicata.  In  chancery  the 
effect  of  the  partition 'upon  the  title  was  dependent  on  the  conveyances  required 
by  the  court  and  executed  in  obedience  to  its  requirement,'''*  while  at  law  its 
effect  was  limited  by  the  fact  that  the  only  issue  tendered  by  the  complaint  was 
that  the  parties  were  in  possession  as  cotenants,  and  perhaps  what  were  the  moieties 
of  each  in  their  possessory  title.  But  it  has  never  been  susceptible  of  successful 
affirmance  that  the  decision  of  the  court  on  any  issue  tried  and  triable  before  it, 
whether  proceeding  at  law  or  in  equity,  was  any  less  conclusive  in  partition  than  in 
any  other  judicial  proceeding.''^  Hence,  if  on  an  accounting  in  partition  an  alleged 
liability  is  established  or  disproved,''''  or  a  partition  is  made  awarding  owelty  to 
any  party ,''^  or  granting  him  compensation  for  improvements,''^  the  judgment  or 
decree  is  conclusive  that  he  is  entitled  to  any  sum  which  is  awarded  him  and  not 
entitled  to  any  sum  for  which  no  award  is  made.  A  judgment  or  decree  giving 
a  party  a  right  of  way  from  a  part  of  the  premises  allotted  to  him  to  a  public 
I'oad  is  conclusive  against  his  claim  of  a  right  of  way  by  necessity  to  pass  over 
another  tract  assigned  to  another  party .''^  But,  on  the  other  hand,  the  judgment 
or  decree  cannot  be  conclusive  upon  any  issue  not  involved  within  the  pleadings,^ 
nor  as  to  any  issue  not  determined,  as  for  example  where  the  court,  being  unable 
to  determine  some  matter,  reserves  its  determination  for  some  future  time,^^ 


191,  65  S.  W.  397,  91  Am.  St.  Rep.  748,  57 
L.  R.  A.  332 ;  Whillock  v.  Hale,  10  Humphr. 
64;  Wads  k.  Johnson,  5  Humphr.  117,  42  Am. 
Dec.  422 ;  ^STicely  f.  Boyles,  4  Humphr.  177, 
40  Am.  Dec.  638. 

Virginia. —  Boiling  v.  Teel,  76  Va.  487. 

United  States. —  Traver  v.  Baker,  15  Fed. 
186,  8  Sawv.  535;  Mallett  v.  Foxcroft,  16  Fed. 
Cas.  No.  8'989,  1  Story  474. 

72.  Finley  v.  Cathcart,  149  Ind.  470,  48 
N.  E.  586,  63  Am.  St.  Rep.  292;  Fleenor  v. 
Driskill,  97  Ind.  27 ;  Bradshaw  v.  Callaghan, 

5  Johns.  (N.  Y. )  80  [reversed  on  other 
grounds  in  8  Johns.  558]  ;  Wade  v.  Johnson, 

6  Humphr.  (Tenn.)  117,  42  Am.  Dec.  422 

73.  Boiling  V.  Teel,  76  Va.  487. 

74.  Anderson  t:  Hughes,  5  Strobh.  (S.  C.) 
74;  maley  v.  Dawson,  2  Seh.  &  Lef.  372. 

Conveyances  made  by  commissioners  and 
other  officers. —  Sometimes,  where  a  convey- 
ance is  still  deemed  necessary  in  partition, 
commissioners  or  other  officers  acting  under 
authority  of  the  court  are  directed  to  make 
them.  Where  such  is  the  case,  the  effect  of 
the  conveyances  and  of  the  recitals  therein 
is  limited  by  the  order  or  decree  of  the  court. 
McCall  V.  Carpenter,  18  How.  (U.  S.)  297,  15 
L.  ed.  389.  On  the  other  hand,  it  has  been 
said  by  the  same  court,  that  if  one  entitled 
to  the  fee  is  by  the  decree  allotted  only  a 
life-estate,  but  the  conveyance  to  him  does 
not  limit  the  estate,  he  takes  a  fee.  Gay  v. 
Parpart.  106  U.  S.  679,  1  S.  Ct.  456,  27  L.  ed. 
256.  No  direction  should  be  given  to  the 
commissioners  to  convey  until  their  partition 


has  been  reported  to  and  confirmed  by  the 
court.  Rice  V.  Rice,  10  B.  Mon.  (Ky.)  420. 
A  conveyance  supported  by  the  previous  order 
of  the  court  does  not  need  its  subsequent  con- 
firmation. Street  v.  McConnell,  16  111.  125. 
The  making  of  a  conveyance  by  commissioners 
pursuant  to  an  order  of  court  is  sometimes 
presumed.  Jackson  v.  Woolsey,  11  Johns. 
(N.  Y.)  446. 

75.  Maine. —  Foxcroft  v.  Barnes,  29  Me. 
128. 

Massachusetts. —  Burghardt  v.  Van  Deusen, 
4  Allen  374;  Flagg  v.  Thurston,  11  Pick.  431. 

New  York. —  Greenleaf  v.  Brooklyn"  etc.,  R. 
Co.,  37  Hun  435. 

North  Carolina. —  Dixson  v.  Warters,  54 
N.  C.  449. 

Pennsylvania. —  Ihmsen  v.  Ormsby,  32  Pa. 
St.  198 ;  Herr  v.  Herr,  5  Pa.  St.  428,  47  Am. 
Dec.  416. 

South  Carolina. —  Rabb  v.  Aiken,  2  McCord 
Eq.  118. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  312 
et  seq. 

76.  Rentz  v.  Eekert,  74  Conn.  11,  49  Atl. 
203. 

77.  Burger  v.  Beste,  98  Mich.  156,  57  N.  W. 
99. 

78.  Spitts  V.  Wells,  18  Mo.  468. 

79.  Carey  v.  Rae,  58  Cal.  159. 

80.  Austin  v.  Bean,  101  Ala.  133,  16  So. 
41 ;  Rentz  v.  Eekert,  74  Conn.  11,  49  Atl.  203; 
Gregory  v.  High,  29  Ind.  527. 

81.  Richardson  v.  Ruddy,  10  Ida.  151,  77 
Pac.  972. 
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or  commits  it  to  some  other  court  which  alone  is  the  trihunal  competent  to 
determine  it.**^ 

e.  The  Title  Is  Concluded  Under  Modern  Statutes.  We  liave  herciriheforo 
shown  that  in  many  of  the  states  title  iriaj  be  put  in  issue  and  determined  in 
suits  for  partition.  We  may  assume  tliat,  even  in  those  states,  the  title  is  not  put 
in  issue  merely  by  the  allegations  necessary  for  a  declaration  in  partition  at  com- 
mon law,^^  and  that  where  nothing  is  known  ai)out  the  pleadings  in  such  a  suit,  it 
will  be  presumed  that  title  was  not  put  in  issue  by  tliem,  nor  determined  in  any 
judgment  hased  on  them.^^  We  apprehend,  liowever,  tliat  wlienever  plaintiff 
alleges  himself  to  be  the  owner  in  fee,  or  of  any  specified  estate,  or  avers  any 
other  ultimate  fact  under  which  he  is  entitled  to  relief,  it  becomes  the  duty  of 
defendant  either  to  concede  or  take  issue  with  the  allegation  or  averment,  and 
that  the  judgment  in  the  action  will  be  as  conclusive  as  it  would  be  upon  a  like 
issue  in  any  other  action.  "The  truth  is,  that  a  judgment  in  partition  is  as  con- 
clusive as  any  other.  It  does  not  create  nor  manufacture  a  title,  nor  divest  the 
title  of  any  one  not  actually  or  constructively  a  party  to  the  suit;  but  it  operates 
by  way  of  estoppel ;  it  prevents  any  of  the  parties  from  relitigating  any  of  the 
issues  presented  for  decision,  and  the  decision  of  which  necessarily  entered  into 
the  judgment;  and  it  divests  all  titles  held  by  any  of  the  parties  at  the  institu- 
tion of  the  suit."  The  allottee  may  justly  be  regarded  as  if  he  had  received  a 
conveyance  of  his  allotment  and  of  the  easements,  incidents,  and  appurtenances 
thereto  belonging  from  all  the  parties  to  the  suit,  but  without  any  covenants  for 
title.^^  It  seems  almost  superfluous  to  state  that  the  final  judgment  and  other 
proceedings  in  partition  are  not  conclusive  against,  and  do  not  affect  the  title  of, 
persons  who  are  not  parties  to  the  suit,  either  because  they  are  not  named  as 
such,  or,  being  named,  have  not  been  served  with  process  or  appeared  therein,  or 


82.  Grant  v.  Murphy,  116  Cal.  427,  48  Pac. 
481,  58  Am.  St.  Rep.  188. 

83.  Spencer  v.  MeGonagle,  1-07  Ind.  410,  8 
N.  E.  266;  Luntz  v.  Greve,  102  Ind.  173,  26 
N.  E.  128;  Fleenor  v.  Drigkill,  97  Ind.  27; 
Miller  v.  Noble,  86  Ind.  527. 

84.  Green  f.  Brown,  146  Ind.  1,  44  N.  E. 
805. 

85.  Freeman  Coten.  &  P.  §  5311;  and  the 
following  cases : 

California. —  McBrown  i'.  Dalton,  70  Cal. 
89,  11  Pac.  583;  Martin  v.  Walker,  58  Cal. 
590;  Morenhout  v.  Higuera,  32  Cal.  289. 

Illinois. —  Turpin  v.  Dennis,  139  111.  274, 
28  N.  E.  1065;  Lang  v.  Clemens,  107  111.  133; 
Wright  V.  Dunning,  46  III.  271,  92  Am.  Dee. 
257. 

Indiana. —  Irvin  v.  Buckles,  148  Ind.  389, 
47  N.  E.  822 ;  Cooter  v.  Baston,  89  Ind.  185 ; 
Crane  v.  Kimmer,  77  Ind.  215. 

Iowa. —  Janes  v.  Brown,  48  Iowa  568 ; 
Oliver  v.  Montgomery.  39  Iowa  601 ;  Telford 
V.  Barney,  1  Greene  575. 

Missouri. —  Lee  v.  Lee,  161  Mo.  52,  61  S.  W. 
630;  Lindell  Real  Estate  Co.  v.  Lindell,  142 
Mo.  01,  43  S.  W.  308;  Bobb  v.  Graham,  89 
Mo.  200,  1  S.  W.  90 ;  Forder  v.  Davis,  38  Mo. 
107. 

New  Hampshire. —  Sanborn  v.  Clough,  40 
N.  H.  310;  Hatch  Partridge,  35  N.  H. 
148;  Whittemore  v.  Shaw,  8  N.  H.  393. 

New  Yor/c— Lamb  v.  Lamb,  131  N.  Y.  227, 
30  N.  E.  133  [affimiinf/  60  Hun  577,  14  N.  Y. 
Suppl.  206];  Howell  r.  Mills,  50  N.  Y.  226; 
Butler  V.  Butler,  41  N.  Y.  App.  Div..  477,  58 
N.  Y.  Suppl.  1094;  Greenleaf  V.  Brooklyn, 
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etc.,  R.  Co.,  37  Hun  435;  Jordan  v.  Van  Epps, 
19  Hun  526  [affirmed  in  85  N.  Y.  427] ;  Sears 
V.  Metropolitan  El.  R.  Co.,  59  N.  Y.  Super. 
Ct.  201,  13  N.  Y.  Suppl.  886;  Cole  v.  Hall, 
2  Hill  625;  Sharp  v.  Pratt,  15  Wend.  610. 

Pennsylvania. —  Dutch's  Appeal,  57  Pa.  St. 
401;  Peck  v.  Peck,  5  Lack.  Leg.  N.  145. 

South  Carolina. —  Norwood  v.  Gregg,  67 
S.  C.  224,  45  S.  E.  163;  Reese  v.  Holmes,  5 
Rich.  Eq.  531;  Muse  v.  Edgerton,  Dudley  Eq. 
179. 

Texas.— Box  v.  Word,  65  Tex.  159;  Word 
V.  Drouthett,  44  Tex.  365. 

Washington. —  Kromer  v  Friday,  10  Wash. 
621,  39  Pac.  229,  32  L.  R.  A.  671. 

Wisconsin. —  Tallman  v.  McCarty,  11  Wis. 
401;  Marvin  v.  Titsworth,  10  Wis.  320. 

See  38  Cent.  Dig.  tit.  "Partition,"  §  312 
et  seq. 

A  statute  may,  as  in  Missouri,  provide  for 
the  allotment  of  lands  to  which  there  are  ad- 
verse claims  "  subject  to  the  claims  of  parties 
against  each  other,"  in  which  event  the  allot- 
ment and  its  confirmation  do  not  determine 
their  claims  of  title.  Martin  v.  Trail,  142 
Mo.  85,  43  S.  W.  655. 

So  a  decree  may  merely  dismiss  a  bill  as  to 
one  of  the  parties,  and  such  dismissal  may 
not  be  final,  because  neither  a  sale  nor  an 
allotment  has  been  made,  in  which  event  the 
dismissal  is  not  a  final  determination  of  tlie 
title.  Roller  v.  Clark,  19  App.  Cas.  (D.  C.) 
539. 

86.  Munroe  v.  Stickney,  48  Me.  458; 
Plumer  t'.  Plumer,  30  N.  H.'558;  Hills  v.  Dey, 
14  Wend.  (N.  Y.)  204. 
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if  served  or  appearing,  they  have  been  served  in  one  capacity  and  the  judgment 
is  sought  to  be  used  against  them  in  another  capaeity.^^ 

d.  On  the  Right  to  Rents  and  Proflts  and  to  Growing-  Crops.  Tlie  riglit  to 
rents  and  profits  is  affected  by  the  partition  so  far  only  as  to  give  each  allottee 
tlie  right  to  such  as  may  subsequently  accrne  for  or  upon  his  allotment.  If  by 
the  terms  of  a  lease  executed  prior  to  the  commencement  of  the  snit,  rent  becomes 
due  to  a  cotenant  prior  to  the  entry  of  the  decree,  he  still  continues  entitled  to 
collect  such  rent  notwithstanding  the  property  subject  to  the  lien  may  have  been 
allotted  to  another. But  as  to  emblements,  or  crops  growing  on  the  land,  they 
pass  with  it  to  the  allottee,  althongh  planted  and  cultivated  by  another.^^ 

e.  On  the  Running  of  the  Statute  of  Limitations.  Until  the  entry  of  the  final 
judgment  it  cannot  be  known  to  whom  any  particular  parcel  of  land  will  fall,  and 
hence  there  cannot  be  any  adverse  holding  of  such  parcel  by  any  party  to  the 
action  against  any  other  party  thereto.  Therefore,  dui-ing  the  pendency  of  the 
action  the  statute  of  limitations  cannot  be  running  for  or  against  either  of  them.^" 

9.  Implied  Warranty  and  the  Right  to  Contribution.  After  partition,  it  may 
be  found  that  some  person  not  a  party  to  the  action,  and  therefore  not  bound  by 
the  judgment,  had  an  interest  in,  or  a  lien  upon,  some  part  of  the  property 
which  had  been  enforced  or  remains  capable  of  enforcement  against  one  or 
more  of  the  allotments,  or  that  some  allotment  either  did  not  exist  at  all,  or  was 
of  less  area  than  supposed.  In  all  of  these  cases  and  of  every  other  practical 
failure  of  title  the  rule  seems  to  be  to  let  the  partition  stand,  but  to  sustain  such 
a  proceeding  of  an  equitable  character  as  will  compel  the  other  parties  to  the 
partition  to  contribute  in  some  manner  to  the  one  injured,  and  thereby  indemnify 
him  for  his  loss.^^  The  implied  warranty  in  compulsory  partition  and  the  conse- 
quent right  to  contribution  have  been  held  to  be  available  by  a  party  against  an 
alienee,^^  but  probably  do  not  extend  to,  nor  operate  in  favor  of,  purchasers  from 


87.  /Ziinots— Sutton  v.  Read,  176  111.  69, 
51  N.  E.  801. 

Indiana. —  Green  v.  Brown,  146  Ind.  1,  44 
N.  E.  805. 

Louifiiana. —  Hemken  v.  Brittain,  12  Barb. 
46. 

J/aine  — Tilton  v.  Palmer,  31  Me.  486. 
Massachusetts. —  Procter    v.    Newhall,  17 
Mass.  81. 

Nebraska. —  Sock  v.  Suba,  31  Nebr.  228,  47 
N.  W.  859. 

Ohio.—  McBain  v.  McBain,  15  Ohio  St.  337, 
86  Am.  Dec.  478. 

Pennsylvania. — Richards  v.  Rote,  68  Pa.  St. 
248;  P'errine  Kohr,  20  Pa.  Super.  Ct. 
36. 

South  Carolina. —  Pearson  Carlton,  18 
S.  C.  47. 

Texas. —  Grigsby  v.  Peak,  68  Tex.  235,  4 
S.  W.  474,  -2  Am.  St.  Rep.  487;  Caruth  v. 
Grigsby,  57  Tex.  259;  Tinsley  v.  Magnolia 
Park  Co.,  (Civ.  App.  1900)  59  S.  W.  629; 
Cole  V.  Grigsbv,  (Civ.  App.  1894)  35  S.  W. 
680. 

Vermont. —  Strong  v.  Hunt,  20  Vt.  614. 
See  38  Cent.  Dig.  tit.  "Partition,"  §  314. 

88.  Mahoney  v.  Alviso,  51  Cal.  440. 

89.  Calhoun  v.  Curtis,  4  Mete.  (Mass.)  413, 
38  Am.  Dec.  380. 

90.  Christy  v.  Spring  Valley  Water  Works, 
97  Cal.  21,  31  Pac.  1110. 

91.  Alalama. —  'Eck  v.  Tate,  (1907)  44  So. 
384. 

/ninois.— Vogle  v.  Brown,  120  111.  338,  11 
N.  E.  327,  12  N.  E  252. 


Kentucktj. —  Loughbridge  v.  Cawood,  64 
g.  W.  854,' 23  Ky.  L.  Rep.  1127. 

Maryland. —  Gittings  !'.  Worthington,  67 
Md.  139,  9  Atl.  228;  Dugan  v.  Hollins,  4  Md. 
Ch.  139. 

Mississippi. — Gribble  r.  Lang,  (1892)  11 
So.  6. 

Neio  York. —  Marvin  v.  Marvin,  1  Abb.  N. 
Cas.  372,  52  How.  Pr.  97. 

North  Carolina. — Nixon  v.  Lindsay,  55  N.  C. 
230. 

Ohio.—  Walker  v.  Hall,  15  Ohio  St.  355,  86 
Am.  Dec.  482. 

South  Carolina. —  Ketchin  v.  Patrick,  32 
S.  C.  443,  11  S.  E.  301. 

Tennessee. —  Sawyers  i".  Cator,  8  Humphr. 
256,  47  Am.  Dec.  608. 

7'ea;as.— Grigsby  v.  Peak,  68  Tex.  235,  4 
S.  W.  474,  2  Am.  St.  Re'p.  487 ;  Ross  v.  Arm- 
strong, 25  Tex.  Suppl.  354,  78  Am.  Dec.  574; 
Harris  v.  Hicks,  (Civ.  App.  1898)  49  S.  W. 
110. 

West  Virginia. —  Dingess  v.  Marcum,  41 
W.  Va.  757,  24  S.  E.  624. 

United  States. —  Western  v.  Skiles,  35  Fed. 
674. 

Right  in  Louisiana  before  the  old  code  see 

Laralde  v.  Derbigny,  1  La.  85. 

Some  of  the  decisions,  however,  indicate 
that  the  whole  partition  may  be  set  aside 
rather  than  contribution  decreed.  Ross  v. 
Armstrong,  25  Tex.  Suppl.  354,  76  Am.  Dec. 
574. 

92.  Sawyers  v.  Cator,  8  Humphr.  (Tenn.) 
256,  47  Am.  Dec.  608. 
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the  original  parties  to  a  partitioi)."^  Precisely  the  opposite  of  contribution  ie 
called  for  when  it  is  found  that  the  tract  partitioned  is  of  j^reater  area  tlian  sup- 
posed, and  the  allotments  may  he  fully  satisfied  and  a  parcel  remain  undisposed 
of.  The  partition  in  sncli  a  case  must,  it  seems,  sfatifj,  leaving  such  surplus  to 
be  subsequently  ])artitioned  among  the  parties.'"*  The  allottees  are  not  entitled 
to  a  decree  reforniing  the  partition  })y  adding  the  surphis  to  their  respective 
allotments.''^ 

10.  Effect  on  Subsequently  AcQurRED  Title.  The  effect  of  a  judgment  usually 
relates  to  the  commencement  of  the  action  and  is  conclusive'  against  any  title 
which  a  party  then  had,  but  leaves  him  free  to  assert  any  title  subsequently- 
acquired.  We  think  the  same  rule  must  apply  in  i)artition ;  that  nothing  is 
divided  therein  except  the  present  title  of  the  parties that  no  allottee  is  in  anv 
better  position  than  if  he  had  received  a  conveyance  by  quitclaim  from  all  the  par- 
ties to  the  suit  at  the  moment  it  was  commenced,  and  possiljly  also  of  any  interest 
acquired  by  them  pendente  lite.  If  this  be  true,  any  of  them  is  at  liberty  to  sub- 
sequently acquire,  and,  on  acquiring,  to  assert,  a  paramount  title.''  But,  as  we 
have  already  shown,  the  failure  of  title  in  whole  or  in  part  to  an  allotment  entitled 
the  allottee  to  contribution  from  the  other  parties.  Hence  the  question  may  be 
presented,  if  one  of  the  others  acquires  the  adverse  paramount  title,  may  he  assert 
it,  while  subject  to  liability  for  contribution  should  he  do  so.  We  tliink  not.®'' 
But  we  suppose  the  liability  to  contribution  depends  upon  the  complainant  having 
lost  something  through  the  partition.  If  none  of  the  parties  at  the  time  of  the 
partition  had  any  title  to  the  property,  or  if  they  all  had  some  title  which  has  since 
terminated,  then  none  has  lost  anything  on  account  of  which  he  can  call  for  con- 
tribution. Still,  even  then,  because  of  the  supposed  cotenancy,  none  of  the  parties 
may  have  been  at  liberty  to  acquire  and  assert  a  paramount  adverse  claim,  and,  if 
so,  his  incomj)eteucy  should  continue  after  the  partition. 

iv.  partition  as  part  of  the  settlement  and  distribution  of  the 

Estates  of  decedents. 

A.  The  Subjeet-Mattep  of  the  Jurisdiction.  The  courts  of  a  majority  of  the 
states,  in  addition  to  the  administration  and  settlement  of  the  estates  of  decedents 
and  the  disposition  of  their  personal  property,  have  jurisdiction  also  over  realty 
to  the  extent  of  determining  who  have  succeeded  thereto  as  heirs,  devisees,  or 
otherwise,  and  of  making  a  distribution  accordingly,  and,  as  an  incident  of  this 
jurisdiction,  when  it  is  found  that  property  has  vested  in  two  or  more  persons  as 
cotenants,  of  partitioning  such  property  by  allotting  to  each  coowner  some 
specific  part  to  be  held  in  severalty,  and  if  such  allotment  cannot  be  made  with- 
out prejudice  to  their  interests,  then  of  directing  a  sale  and  dividing  the  pro- 
ceeds. It  is  of  such  partition  of  the  estates  of  decedents  that  we  wish  here  to 
speak.  The  courts  to  which  jurisdiction  of  it  is  confided  are  sometimes  styled 
probate,  sometimes  surrogate,  and  at  other  times  orphans'  courts.  In  the  absence 
of  some  constitutional  limitation  either  of  these  courts  might  be  given  jurisdiction 
of  partition  in  other  cases,  which  has  doubtless  been  done  in  several  of  the  states; 
and  in  many  instances  the  opinions  of  the  courts  are  so  vague  that  it  is  difficult 


93.  Jones  v.  Bigstaff,  95  Ky.  395,  25  S.  W. 
889,  15  Kv.  L.  Rep.  821,  44  Am.  St.  Rep. 
245;  Ketchin  V.  Patrick,  32  S.  C.  443,  11 
S.  E.  .301. 

94.  Fowler  v.  Wood,  73  Kan.  511,  85  Pac. 
703,  117  Am.  8t.  Rep.  534,  6  L.  R.  A.  N.  S. 
102  (reappearance  of  submerged  land  after 
partition)  ;  Witham  v.  Cntta,  4  Me.  31. 

95.  Boyd  v.  Doty,  8  Ind.  370. 

96.  Oa'lifornia. —  Mound  City  Land,  etc., 
Assoc.  V.  Philip,  04  Cal.  493,  2  Pac.  270. 

Indiana. — Avory  v.  Akins,  74  Ind.  283. 
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M assachusetts. —  Richardson  v.  Cambridge, 
2  Allen  118,  79  Am.  Dee.  707. 

Missouri. —  Tapley  v.  McPike,  50  Mo.  589. 

Ohio. —  Woodbridge  v.  Banning,  14  Ohio 
St.  328. 

97.  Doe  V.  Prettyman,  1  Houst.  (Del.) 
334;  Venable  v.  Beauchamp,  3  Dana  (Ky.) 
321,  28  Am.  Dec.  74;  Carter  v.  White,  134 
N.  C.  400,  40  S.  E.  983,  101  Am.  St.  Rep. 
853;  Mills  r.  W)therin!;ton,  19  N.  C.  433; 
Walker  v.  Hall,  15  Ohio  St.  355,  80  Am.  Dec. 
482. 
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and  often  impossible  to  determine  whether  tlie  proceeding  is  a  part  of  the  settle- 
ment and  distribution  of  the  estate  of  a  decedent,  or  one  not  connected  with  such 
settlement  or  distribution,  although  taking  place  in  a  court  having  jurisdiction  of 
the  estates  of  decedents.  In  either  case  the  jurisdiction  of  the  court  is  more 
limited  than  that  of  a  court  of  chancery,  or  of  any  other  court  having  general 
jurisdiction  of  the  subject  of  partition.^^  The  first  essential  to  tlie  jurisdiction 
now  being  considered  is  that  the  property  belong  to  the  estate  of  the  decedent. 
The  authority  of  the  court  is  restricted  to  that  estate,  and  it  can  hence  partition 
nothing  which  does  not  belong  to  it ;  nothing  to  which  a  decree  of  distribution 
entered  in  the  estate  might  not  give  a  distributee  a  title  in  severalty.^^ 


98.  The  following  decisions  illustrate  the 
limited  jurisdiction  of  these  courts: 

Alabama. —  Caperton  v.  Hall,  118  Ala.  265, 
24  So.  122;  Ballard  v.  Johns,  84  Ala.  70,  4 
So.  24;  Caperton  v.  Hall,  83  Ala.  171,  3  So. 
234 ;  Ward  v.  Corbett,  72  Ala.  438 ;  Whitman 
V.  'Reese,  59  Ala.  532;  Todd  v.  Flournoy,  56 
Ala.  99,  28  Am.  St.  Rep.  758;  Guilford  v. 
Madden,  45  Ala.  290 ;  Wimberly  v.  Wimberly, 
38  Ala.  40;  Bryant  v.  Stearns, 'l 6  Ala.  302. 

California. —  Sehoonover  v.  Birnbaum,  150 
Cal.  734,  89  Pac.  1108;  Buckley  v.  San  Fran- 
cisco Super.  Ct..  102  Cal.  6,  36  Pac.  360,  41 
Am.  St.  Rep.  135;  De  Castro  v.  Barry,  18  Cal. 
96;  Code  Civ.  Proc.  §§  1675-1686.  See  also 
Robinson  v.  Fair,  128  U.  S.  53,  9  S.  Ct.  30,  32 
L.  ed.  415. 

Connecticut. —  Staples'  Appeal,  52  Conn. 
421. 

Georgia.— Code,  §§  2579-2583. 

Indiana. —  Haine  v.  Smith,  Smith  381. 

Louisiana. —  Sickman  v.  Diamond,  34  La. 
Ann.  1218;  Buddecke  v.  Buddeeke,  31  La. 
Ann.  572;  Freret  v.  Freret,  31  La.  Ann.  506; 
Benedict  v.  Florat,  30  La.  Ann.  1337;  Baily 
V.  Becnel,  30  La.  Ann.  1032;  Boutte  v.  Boutte, 
30  La.  Ann.  177;  Pierce  v.  Pierce,  2  La.  Ann. 
329;  Craighead  v.  Hynes,  2  La.  Ann.  150; 
Kemp  V.  Kemp,  15  La.  517 ;  Hooke  v.  Hooke, 

6  La.  420 ;  Gosselin  v.  Gosselin,  7  Mart.  N.  S. 
469. 

Maine. —  Earl  v.  Rowe,  35  Me.  414,  58  Am. 
Dec.  714. 

Massachusetts. —  McCarty  v.  Patterson,  186 
Mass.  1,  71  N.  E.  112;  Marsh  v.  French,  159 
Mass.  469,  34  K  E.  693 ;  Dearborn  v.  Preston, 

7  Allen  192;  Sigourney  v.  Sibley,  21  Pick. 
101,  32  Am.  Dec.  248 ;"  Waimvright  v.  Dorr, 
13  Pick.  333;  Arms  v.  Lyman,  5  Pick.  210; 
Cook  V.  Davenport,  17  Mass.  345 ;  Pond  v. 
Pond,  13  Mass.  413;  Sumner  v.  Parker,  7 
Mass.  79. 

Michigan. —  Haddon  v.  Hemingway,  39 
Mich.  615. 

Minnesota. —  Hurley  v.  Hamilton,  37  Minn. 
160,  33  N.  W.  912. 

Mississippi. —  Rail  v.  Dotson,  14  Sm.  &  M. 
176. 

Missouri. —  Chrisman  v.  Divinia,  141  Mo. 
122,  41  S.  W.  920. 

Neio  Hampshire. —  Pickering  v.  Pickering, 
21  N.  H.  537. 

New  Jersey. —  Styled  orphans'  courts. 
Watson  V.  Kelty,  16  N.  J.  L.  517;  State  v. 
Parker,  9  N.  J.  L.  242. 

North  Carolina. —  Wahab  v.  Smith,  82  N.  C. 
229. 


Pennsylvania. — Orphans'  courts.  Chambers 
V.  Reinhold,  33  Pa.  Super.  Ct.  266;  In  re 
Bishop,  200  Pa.  St.  598,  50  Atl.  156 ;  Small's 
Appeal,  (1888)  15  Atl.  767;  Vowinckel  v. 
Patterson,  114  Pa.  St.  21,  6  Atl.  470;  Snyder's 
Appeal,  36  Pa.  St.  166,  78  Am.  Dec.  372; 
Wain's  Appeal,  4  Pa.  St.  502 ;  Self  ridge's  Ap- 
peal, 9  Watts  &  S.  55 ;  Romig's  Appeal,  8 
Watts  415;  Vowinckel  v.  Patterson,  7  Pa. 
Cas.  165,  10  Atl.  3;  Hanbest's  Estate,  6  Pa. 
Dist.  681;  Sampson's  Estate,  4  Pa.  Dist.  204; 
Brenneman's  Estate,  27  Pa.  Co.  Ct.  478; 
Lowrie's  Estate,  19  Pa.  Co.  Ct.  600 ;  Phillips' 
Estate,  6  Pa.  Co.  Ct.  449,  23  Wkly.  Notes 
Cas.  518;  Seheible's  Estate,  5  Pa.  Co.  Ct. 
601;  Mcintosh's  Estate,  4  Pa.  Co.  Ct.  593; 
Rankin's  Estate,  2  Pa.  Co.  Ct.  264;  Mealy's 
Estate,  1  Ashm.  363;  Deckard's  Estate,  4 
Dauph.  Co.  Rep.  75;  Smith's  Estate,  2  Del. 
Co.  423;  Guido's  Estate,  10  Kulp  150;  Sil- 
vius'  Estate,  18  Lane.  L.  Rev.  92 ;  Graham's 
Estate,  1  Lane.  L.  Rev.  378;  Matter  of 
Snyder,  4  Phila.  184;  Whitaker's  Estate,  31 
Pittsb.  Leg.  J.  N.  S.  210. 

South  Carolina. — Allen  v.  Allen,  76  S.  C. 
494,  57  S.  E.  549;  Tederall  v.  Bouknight, 
25  S.  C.  275;  Davenport  v.  Caldwell,  10  S.  C. 
317;  Faust  v.  Bailey,  5  Rich.  107;  Brennan 
V.  Hill,  Dudley  342;  Dillard  v.  Crocker, 
Speers  Eq.  20. 

Tennessee. — Apple  v.  Owens,  1  Tenn.  Ch. 
App.  135. 

Texas. —  Branch  v.  Hanrick,  70  Tex.  731,  8 
S.  W.  539;  Penn  v.  Case,  36  Tex.  Civ.  App. 

4,  81  S.  W.  349;  Case  v.  Penn,  (Civ.  App. 
1901)  62  S.  W.  801;  League  v.  Henecke, 
(Civ.  App.  1894)  26  S.  W.  729. 

Vermont. — ■  Cox  v.  Ingleston,  30  Vt.  258 ; 
Bull  V.  Nichols,  15  Vt.  329. 

99.  Buckley  v.  San  Francisco  Super.  Ct., 
102  Cal.  6,  36  Pac.  360,  41  Am.  St.  Rep.  135; 
Snyder's  Appeal,  36  Pa.  St.  166,  78  Am.  Dec. 
372;  Keisel's  Appeal,  7  Pa.  St.  462. 

The  result  of  these  decisions  is  that  if  the 
title  to  property  was  vested  in  two  or  more 
persons,  it  cannot  be  partitioned  in  the  estate 
of  either.  This  rule  has  been  abrogated  by 
statute  in  Pennsylvania  (Sander's  Estate,  16 
Montg.  Co.  Rep.  (Pa.)  190),  and  overlooked 
in  Texas,  although  there  does  not  appear  to 
be  any  special  statutory  provision  on  the 
subject  (Penn  v.  Case,  36  Tex.  Civ.  App.  4,  81 

5.  W.  349).  But  the  Pennsylvania  statute 
does  not  authorize  the  partition  in  one  pro- 
ceeding in  the  orphans'  court  of  a  tract  of 
land  in  which  some  of  the  parties  have  an 
interest  in  one  part  and  some  in  another,  and 
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B.  Time  When  May  Be  Petitioned  For.  Wlienever  partition  is  made  as  a  part 

of  the  jiii-i,s(lictioii  of  the  coui't  over  the  estate  of  a  deoedefit,  it  is  ol^vioiiB,  in  the 
absence  of  some  statutory  direction  to  tlie  contraiy,  that  the  petition  must  be  filed 
wliile  the  court  lias  power  to  exercise  its  jurisdiction  over  the  estate,  and  hence  cannot 


the  partition  is  said  to  be  void,  even  as  to 
the  land  in  wliich  ail  arc  interested.  Sander's 
Estate,  16  Montg.  Co.  Rsp.  (Pa.)  190. 

The  questions  which  may  be  litigated  and 
determined  are  restricted  by  the  limited  juris- 
diction of  the  court,  and,  in  some  of  the 
states,  by  tlie  manifest  fear  that  tlie  jurisdic- 
tion cannot  be  safely  exercised  in  any  but 
the  most  simple  cases.  In  the  first  place, 
the  jurisdiction  of  a  court  of  probate  is  neces- 
sarily confined  to  the  estate  of  a  decedent, 
and  while  it  may  be  authorized  to  determine 
who  has  succeeded  to  such  estate  as  heirs, 
devisees,  or  otherwise,  it  has  no  authority  to 
consider  or  determine  adverse  claims  to  the 
property  made  by  persons  whose  title  was  not 
acquired  from  or  under  the  decedent.  In  re 
Walker,  136  N.  Y.  20,  32  N.  E.  633;  Stewart 
V.  Lohr,  1  Wash.  341,  21  Pac.  457,  22  Am. 
St.  Rep.  150.  This  rule  remains  applicable, 
although  tlie  court  having  jurisdiction  over 
the  estate  of  the  decadent  is  also  possessed  of 
general  common  law  and  equity  jurisdiction, 
for,  while  acting  in  a  probate  proceeding,  it 
is  not  exercising,  and  cannot  exercise,  ita 
general  jurisdiction  either  as  a  court  of  chan- 
cery or  of  common  law.  Haas'  Estate,  97 
Cal.  232,  31  Pac.  893;  Smith  v.  Westerfeld, 
88  Cal.  374,  26  Pac.  206;  In  re  Allgier,  65 
Cal.  228,  3  Pac.  849 ;  Theller  v.  Such,  57  Cal. 
447.  In  some  of  the  states,  if  the  decedent 
was  a  cotenant  with  others,  the  court  is 
given  authority  to  set  off  his  share  from 
that  of  the  living  cotenants  (Mass.  St.  (1882) 
§  60,  p.  1035;  Vt.  St.  (1880)  §  2259;  In  re 
Parson,  64  Vt.  193,  23  Atl.  519),  and  in 
others  the  court  may  proceed  to  make  com- 
plete partition  between  a  deceased  and  sur- 
viving cotenant  (Stewart  v.  Alleghany  Nat. 
Bank,  101  Pa.  St.  342;  Brightly's  Purdon 
Dig.  §  152,  p.  538;  Tex.  St.  (1879)  §  2132). 
Sometimes  the  court  is  authorized  to  act 
only  when  the  shares  or  interests  of  the 
parties  are  not  in  dispute,  and  do  not  seem 
uncertain.  Me.  St.  (1883)  §§  8,  9,  p.  550; 
Mass.  St.  (1882)  §  59,  p.  1035;  Kelly  v. 
Kelly,  41  N.  H.  501 ;  Gage  v.  Gage,  29  N.  H. 
533. 

In  such  cases  the  jurisdiction  of  the  court 
is  not  ousted  or  suspended  by  the  mere  claim 
of  one  of  the  parties  that  there  is  a  dispute 
or  uncertainty.  "  To  deprive  the  probate 
court  of  its  jurisdiction  in  a  matter  of  this 
kind  in  any  particular  case,  it  must  be  made 
to  appear  that  there  is  a  real  doubt  and  un- 
certainty in  relation  to  the  legal  riglits  of 
tha  parties.  The  mere  fact  that  they  do  not 
agree  what  those  rights  are,  or  that  they 
are  in  controversy  in  respect  to  them  with 
each  other,  is  not  of  itself  sufficient  and 
eonchisive.  It  must  first  be  by  some  means 
afririnal  ively  and  satisfactorily  shown  that 
there  is  an  actual  dispute  and  uncertainty 
concerning  their  shares  or  proportions,  which 
can  be  definitely  determined  only  by  sub- 
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niitting  some  controverted  question  of  fact 
to  a  jury,  or  noma  doubtful  and  conteiited 
question  of  law  to  a  legal  tribunal  competent 
to  decide  it.  If  the  facts  in  reference  to 
which  the  alleged  dispute  or  uncertainty 
arises  are  all  known  to  and  expressly  ad- 
mitted by  the  parties,  and  the  law  applicable 
thereto  is  clearly  settled  and  established,  and 
if  these  show  that  the  court  has  jurisdiction, 
it  is  the  duty  of  the  judge  to  proceed  and 
cause  the  partition  to  be  made,  although  one 
of  the  parties  should  insist  that  there  is  a 
dispute  and  controversy  concerning  their  rela- 
tive shares  and  proportions  of  the  estate." 
Ballard  v.  Johns,  80  Ala.  32;  Marsh  v. 
French,  159  Mass.  4G9,  34  N.  E.  693;  Dear- 
born V.  Preston,  7  Allen  (Mass.)  192;  Black- 
well  V.  Blackwell,  86  Tex.  207,  24  S.  W.  389. 
If,  after  the  court  has  assumed  jurisdiction 
and  appointed  commissioners,  there  arises  a 
dispute  or  uncertainty,  the  court  will  proceed 
with  the  partition.  Potter  v.  Hazard,  11 
Allen  (Mass.)  187.  The  fact  that  the  de- 
cedent did  not  die  seized  of  the  lands  sought 
to  be  partitioned  sometimes  ousts  the  court 
of  its  jurisdiction.  McMastsrs  v.  Carothers, 
1  Pa.  St.  324;  Law  v.  Patterson,  1  W^atts  & 
S.  (Pa.)  184;  Galbraith  v.  Green,  13  Serg. 
&  R.  ( Pa. )  85.  In  Pennsylvania  a  partition 
can  be  made  only  when  the  course  of  descent 
has  not  been  altered  by  the  provisions  of  the 
last  will  and  testament  of  the  decedent. 
Hence,  if  he  devises  all  of  his  property  to  a 
portion  of  his  heirs,  thereby  excluding  others 
from  their  inheritance,  no  partition  in  pro- 
bate can  be  made,  although  such  of  the  heirs 
as  are  not  excluded  from  the  will  hold  the 
estate  in  cotenancy  in  equal  moieties.  Vow- 
inckel  v.  Patterson,  114  Pa.  St.  21,  6  Atl. 
470.  As  the  proceeding  is  merely  ancillary 
to  the  settlement  of  the  estate  of  the  de- 
cedent, it  cannot  involve  any  title  not  held 
by  him  at  the  time  of  his  death  (Dreslier  v. 
Allentown  Water  Co.,  52  Pa.  St.  225,  91  Am. 
Dec.  150),  nor  determine  the  title  of  one 
of  the  heirs  who  claims  to  be  the  sole  owner 
of  the  property  (Eell's  Estate,  6  Pa.  St. 
457 ) .  Generally,  questions  of  title,  so  far 
as  they  can  arise  in  probate  proceedings,  are 
disposed  of  before  the  commissioners  are  ap- 
pointed to  make  the  partition  by  a  decree  of 
distribution  conclusively  fixing  the  share  of 
each  heir  or  devisee  in  the  estate  of  his  an- 
cestor or  testator  (Freeman  v.  Rahm.  58  Cal. 
Ill;  Garraud's  Estate,  36  Cal.  277),  and 
the  office  of  the  proceedings  for  partition  is 
merely  to  segregate  the  shares  so  fixed  from 
one  another,  and  to  transform  them  from  un- 
divided interests  to  estates  in  severalty. 
The  title  which  is  within  the  jurisdiction 
of  the  court  is  the  legal  title  only,  and  par- 
tition may  be  made  in  accordance  with  such 
title  without  affecting  or  prejudicing  equi- 
table rights  or  titles  dependent  thereon,  ex- 
cept where  sales  are  made  in  pursuance  of 
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precede  the  valid  appointment  of  an  executor  or  administrator,^  nor  be  after  the 
closing  of  the  estate  by  the  formal  discliarge  of  the  executor  or  administrator,^  nor 
after  the  entry  of  the  final  decree  of  distribution.'^  In  Maine  and  Pennsylvania, 
however,  the  petition  may  be  filed,  although  after  the  distribution  and  the  dis- 
charge of  the  executor  or  administrator,  irrespective  of  the  lapse  of  time,  and  is 
not  barred  unless  the  applicant's  title  has  been  lost  by  prescription.*  The  juris- 
diction here  under  consideration  is  not  exclusive,  but  is  concurrent  with  that  of 
courts  having  general  jurisdiction  of  partition,^  and  when  one  of  such  courts 
acquires  jurisdiction,  it  becomes  exclusive  and  bars  the  right  to  institute  proceed- 


sueh  partition  to  hona,  fide  purchasers  hav- 
ing no  notice  of  any  equitable  right  or  in- 
terest attaching  to  the  legal  estate.  Caperton 
V.  Hall,  83  Ala.  171,  3  So.  234.  From  the 
proposition  hereinbefore  asserted,  that  the 
jurisdiction  of  the  court  is  confined  to  the 
estate  of  the  decedent,  it  results,  in  the  ab- 
sence of  express  statutory  provision  to  the 
contrary,  that  partition  cannot  be  made  ex- 
cept when  he  held  an  estate  in  severalty. 
Therefore,  if  he  was  merely  a  cotenant  with 
others,  there  cannot  be  any  partition  in  pro- 
bate between  him  and  them,  and  such  at- 
tempted partition,  even  though  made  with 
the  acquiescence  or  consent  of  all  the  parties 
in  interest,  must  necessarily  be  void,  because 
the  court  is  without  jurisdiction  over  the 
subject-matter  (Richardson  v.  Loupe,  80  Cal. 
490,  22  Pac.  227;  Dresher  v.  Allentown 
Water  Co.,  52  Pa.  St.  225,  91  Am.  Dec.  150; 
Snyder's  Appeal,  36  Pa.  St.  166,  78  Am.  Dee. 
372;  Bell's  Estate,  6  Pa.  St.  457;  Romig's 
Appeal,  8  Watts  (Pa.)  415;  Feather  v.  Stro- 
hoecker,  3  Penr.  &  W.  (Pa.)  505,  24  Am. 
Dec.  342)  ;  nor  can  any  exception  to  this 
rule  be  maintained  by  showing  that  one  of 
the  heirs  of  a  d?cedent  was  a  cotenant  with 
him  in  his  lifetime,  and  therefore  he  and  the 
other  heirs  of  the  decedent  own  the  entire 
property  sought  to  be  partitioned.  As  to 
interests  which  he  did  not  acquire  as  heir 
or  devisee  of  the  decedent,  he  is  not  a  party 
before  the  court,  and  the  court  has  no  juris- 
diction to  make  any  inquiry  or  determina- 
tion respecting,  or  any  disposition  of,  such 
interests  (Buckley  v.  San  Francisco  Super. 
Ct.,  102  Cal.  6,  36  Pac.  360,  41  Am.  St.  Rep. 
135.  The  ease  of  Brannan  v.  Hill,  decided 
in  1838  by  the  court  of  appeals  of  South 
Carolina,  the  opinion  in  which  is  printed 
by  way  of  note  to  Gates  v.  Irick,  2  Rich. 
(S.  C. )  593,  has  been  cited  as  in  opposition 
to  the  views  here  expressed.  The  language 
of  the  statute  in  question  was,  however,  es- 
sentially different  from  that  usually  em- 
ployed in  statutes  authorizing  proceedings 
in  partition  in  connection  with  the  settle- 
ment and  distribution  of  the  estates  of  de- 
cedents. The  orphans'  court  of  South  Caro- 
lina was  apparently  vested  with  authority  to 
act  independently  of  there  being  any  pro- 
ceeding before  it  respecting  the  administra- 
tion of  an  estate.  A  statute,  enacted  in  1824, 
purported  to  give  the  court  "  full  power  and 
authority,  upon  the  application  of  any  person 
or  parsons  interested  therein,  to  make  sale 
or  division  of  the  real  estate  of  any  person 
or  persons  who  may  have  died  or  who  shall 


hereafter  die  intestate  or  leaving  a  mil." 
The  purpose  of  this  act  was  apparently  to 
have  a  sale  of  lands  made  in  all  cases  where 
they  belonged  to  a  decedent  and  could  not 
be  divided,  and  therefore  the  appellate  court 
in  the  case  cited  sustained  a  sale  of  the  in- 
terest of  a  decedent  consisting  of  a  moiety 
only  of  the  property.  In  other  words,  the 
orphans'  court  was  given  general  authority 
to  sell  the  property  in  which  a  decedent  had 
an  interest,  upon  the  application  of  any 
person  interested  therein,  and  this  jurisdic- 
tion was  not  a  part  of  its  special  jurisdiction 
to  administer  upon  and  settle  the  estates  of 
decedents.  If  the  statute  under  which  the 
proceedings  are  conducted  authorizes  the 
commissioners  to  segregate  the  interests  of 
a  deceased  tenant  in  common,  and  to  than 
make  partition  thereof,  and  they,  at  the  sug- 
gestion or  with  the  consent  of  the  other  co- 
tenants,  undertake  to  partition  the  whole 
property,  and  the  court,  upon  the  report  of 
their  proceedings,  undertakes  to  confirm  them, 
such  confirmation  is  absolutely  void,  because 
it  cannot,  even  by  their  consent,  exercise 
jurisdiction  over  the  estates  or  interests  of 
the  cotenants  of  the  decedent.  Parson's  Es- 
tate, 64  Vt.  193,  23  Atl.  519.  In  some  of 
the  states  the  authority  of  the  court  is 
limited  to  lands  within  the  county  in  which 
it  is  held,  and  where  such  is  the  law,  any 
attempted  partition  of  lands  outside  of  that 
county  is  absolutely  void.  Turnipseed  v. 
Fitzpatrick,  75  Ala.  297.  But  the  power  of 
a  court  to  do  an  act  involves  and  includes 
the  authority  to  decide  all  questions  essential 
to  the  exercise  of  the  power  (King's  Estate, 
215  Pa.  St.  59,  64  Atl.  324),  and  the  making 
of  all  orders  necessary  to  make  its  exercise 
effective  (Gatewood  v.  Toomer,  14  Rich.  Eq. 
(S.  C.)  139). 

1.  Sigourney  v.  Sibley,  21  Pick.  (Mass.) 
101,  32  Am.  Dec.  248. 

2.  Cox  V.  Ingleston,  30  Vt.  258;  Collamer 
V.  Hutchins,  27  Vt.  733. 

3.  Buckley  k.  San  Francisco  Super.  Ct., 
102  Cal.  6,  36  Pac.  360,  41  Am.  St.  Rep.  135; 
Hurley  V.  Hamilton,  37  Minn.  160,  33  N.  W. 
912. 

4.  Earl  v.  Rowe,  35  Me.  414,  58  Am.  Dec. 
714;  Merklein  %.  Trapnell,  34  Pa.  St.  42,  75 
Am.  Dec.  634. 

5.  Bozone  v.  Daniel,  (Ala.  1905)  39  So. 
774;  Donnor  v.  Quartermas,  90  Ala.  164,  8 
So.  715,  24  Am.  St.  Rep.  778  (in  which  case 
the  opinion  of  the  court  was  by  Somerville, 
J.);  Wilkinson  V.  Stuart,  74  Ala.  198;  Sil- 
vius'  Estate,  18  Lane.  L.  Rev.  (Pa.)  92. 
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ings  in  tlie  probate  or  orphans'  conrts/'  On  tlio  otlier  liand,  if  tlie  latter  courts 
acquire  and  assume  jurisdiction,  it  becomes  exclusive  and  no  other  court  will 
interfere.''' 

C.  Who  May  Petition  For.    The  petition  may  be  filed  by  any  person  entitled 

to  a  partition.  If  a  minor,  Ik;  may  appear  by  liis  ^^uardian  ;  if  a  married  woman, 
her  liusband  may  petition  in  her  riglit.**  If  a  conveyance  has  been  made  I)y  any 
of  the  heirs,  his  grantee  is  usually  entitled  to  make  application  for  partition.'  In 
Peimsylvania  the  ap[)lication  may  be  made  l)y  a  widow  of  an  heir  who  has  an 
estate  in  remainder  after  the  life  of  his  rnotlier  who  died  before  the  petition  was 
filed,'"  and  may  probably  also  be  by  a  tenant  for  life.''  In  Alabama  the  personal 
representative  of  a  deceased  tenant  in  common  may  maintain  the  proceeding  in 
the  probate  court  for  the  partition  of  the  property  of  the  dececlent.'^  As  an 
interest  in  the  property  and  a  right  to  have  a  partition  are  indispensable  elements 
of  the  applicant's  claim,  the  fact  that  the  court  has  found  tliat  he  is  not  an  heir 
of  the  decedent,  nor  otherwise  entitled  to  an  interest  in  the  estate,  is  conclusive 
against  his  claim  for  this  relief.'^ 

D.  The  Petition.  A  petition  or  application  in  writing  is  essential,  and  a  parti- 
tion will  be  adjudged  void  unless  such  written  petition  is  established,  except  when 
the  proceedings  are  questioned  after  so  great  a  lapse  of  time  that  the  court  may 
reasonably  presume  that  such  petition  has  existed  in  due  form,  but  has  been  lost.'* 
In  the  majority  of  the  states  the  statutes  are  either  wholly  silent  or  else  speak  in 
general  or  vague  terms  respecting  the  contents  of  the  petition  for  partition.  When 
any  such  petition  is  required,  it  seems  to  be  obvious  that  it  ought  to  at  least  set 
forth  the  facts  upon  which  the  court  is  called  to  act  sufficiently  to  inform  the 
court  of  the  names  of  the  interested  parties  so  far  as  known ;  '^  the  respective 
moieties  and  interests  of  each,  and  the  property  sought  to  be  divided  among 
them.  These  proceedings  are  viewed  with  strictness  by  the  courts,  and  there  is  a 
general  tenden-cy  to  exact  at  least  a  substantial  compliance  with  every  require- 
ment of  the  statute  upon  the  subject,  and,  in  the  absence  of  such  compliance,  to 
avoid  them,  even  when  collaterally  assailed.  TJius,  in  Alabama,  among  the  other 
requirements  of  the  petition,  is  that  it  state  the  names  and  residences  of  the  per- 
sons interested  in'  the  estate.  The  failure  to  disclose  the  names  of  the  heirs  is  fatal 
to  the  proceeding.'^  This  rule  was  applied  whei-e  the  petition  had  been  tiled  by 
the  personal  representative  of  a  deceased  tenant  in  common,  as  authorized  by  the 
statute,  but  it  failed  to  disclose  who  were  the  heirs  or  other  successors  in  interest 
of  such  decedent."  The  omission  to  state  the  place  of  residence  of  interested 
parties,  although  their  names  were  disclosed,  has  also  been  held  fatal  to  the  pro- 
ceeding.'^ The  petition  may  be  amended,  and  by  amendment  made  to  include 
property  originally  omitted  therefrom,  and  such  amendment,  it  has  been  held, 
may  be  made  even  after  the  return  of  the  inquest,  to  conform  therewith.'^  The 
failure  to  set  forth  the  interest  of  each  owner,  when  required  by  statute,  is  fatal.^ 
The  real  property,  it  has  been  held,  need  not  be  described  in  the  petition,  if  the 
law  requires  the  executor  or  administrator  to  file  in  court  an  inventory  thereof.'^' 
If  the  court  can  exercise  jurisdiction  only  in  the  event  of  some  of  the  coowners 
being  minors,  the  petition  must  name  them  and  allege  their  minority .^^    In  Penn- 


6.  Hanbest's  Estate,  6  Pa.  Dist.  681. 

7.  Wilkinson  v.  Stuart,  74  Ala.  198. 

8.  Eckert  v.  Yous,  2  Rawle  (Pa.)  136. 

9.  Ds  Castro  v.  Barry,  18  Cal.  96;  Stewart's 
Appeal,  56  Pa.  St.  241;  Mealy 's  Estate,  1 
Ashm.  (Pa.)  363. 

10.  Cote's  Appeal,  79  Pa.  St.  235. 

11.  Rankin's  Appeal,  95  Pa.  St.  358. 

12.  McCorklc  v.  Rhea,  75  Ala.  214. 

13.  Kate's  Estate,  148  Pa.  St.  471,  24  Atl. 
77. 

14.  Brown  v.  Sceggcll,  22  N.  H.  548. 
[IV.  B] 


15.  Richards  v.  Rote,  68  Pa.  St.  248; 
Pagan's  Estate,  7  Watts  (Pa.)  438. 

16.  Johnson  v.  Ray,  67  Ala.  603 ;  Whitman 
V.  Reese,  59  Ala.  532. 

17.  MeCorkle  k.  Rhea,  75  Ala.  213. 

18.  Ballard  v.  Johns,  80  Ala.  32. 

19.  Landmesser's  Estate,  9  Kiilp  (Pa.) 
524. 

20.  Wolffe  V.  Loeb,  98  Ala.  426,  13  So.  744. 

21.  Marsh  v.  French,  159  Mass.  469,  34 
N.  E.  693. 

22.  Curtis  v.  Jenkins,  20  N.  J.  L.  679. 
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sylvania  the  petition  must  show  the  heirs  of  decedent,  their  relation  to  him,  and 
their  last  known  place  of  residence.^^  If  decedent  owned  but  two  lots  in  a  certain 
towi),  and  they  were  commonly  known  as  her  lots,  the  description  of  them  in  the 
petition  as  "  two  lots  in  "  sucli  town,  desisjnating  it,  is  sufficient.^ 

E.  The  Parties.  The  parties  to  the  proceeding  must  include  all  persons 
having  any  interest  in  the  property  derived  from  and  under  the  decedent,  and  if 
any  of  such  persons  are  not  made  parties,  whether  infants  or  adults,  their  interests 
cannot  be  affected  by  the  partition.^^  By  property  derived  from  and  under  a 
decedent  we  mean  such  only  as  was  acquired  from  him  by  descent,  devise,  or 
bequest,  for  if  he,  in  his  lifetime,  conveyed  tlie  property,  or  any  part  tiiereof,  the 
part  so  conveyed  constitutes  no  part  of  his  estate  in  probate,  and  cannot  be  there 
partitioned.^^  If  any  of  his  heirs  or  devisees  has  conveyed  his  share,  the  convey- 
ance must  be  recognized  and  protected,  and  the  part  conveyed  set  off  to  his 
grantee.^^  A  conveyance  made  during  the  ])endency  of  the  proceedings  does  not 
impair  tlie  effect  of  the  partition.^  A  known  vendee  must  be  made  a  party  or 
the  proceedings  cannot  affect  his  interest.^*  It  is  not  necessary,  to  entitle  a  person 
to  be  made  a  party  to  the  proceeding  for  partition  in  probate,  that  his  estate  be 
one  in  fee.  Hence,  if  he  or  she  has  a  life-estate  by  reason  of  being  tlie  surviving 
husband  or  wife  of  a  deceased  cotenant,  his  or  her  interest  as  such  cannot  be 
affected,  unless  he  or  she  is  made  a  party  to  the  proceeding.^" 

F.  Jurisdiction  Over  the  Person  —  How  Acquired.  Probably  the  legisla- 
ture might  have  provided  for  the  partition  of  the  property  of  a  decedent  without 
the  giving  of  any  notice  other  than  that  required  to  authorize  the  appointment 
of  an  executor  or  administrator  and  the  assumption  of  general  jurisdiction  over 
the  estate,  but  it  has  not  so  provided.  We  believe  that  some  special  notice  of 
the  proposed  partition  is  everywhere  required.  It  may  doubtless  be  presumed 
where  the  court  is  of  general  jurisdiction  and  the  presumption  is  not  inconsistent 
with  the  facts  otherwise  shown.^^  But  if  it  appears  that,  as  to  any  person 
interested  in  the  property,  the  notice  required  by  statute  was  not  given,  and  that 
he  did  not  appear  or  otherwise  waive  it,  the  proceeding  is,  as  against  him,  void.^^ 

G.  The  Commissioners  —  l.  Their  Appointment.  Jurisdiction  having  been 
acquired  over  the  parties  interested,  the  court  may  proceed  to  appoint  persons  to 
make  the  partition.    The  number  to  be  appointed  differs  in  the  different  states. 


23.  Lauer's  Estate,  16  York  Leg.  Rec.  (Pa.) 
153. 

24.  Taffinder  v.  Merrell,  95  Tex.  95,  65 
S.  W.  177,  93  Am.  St.  Rep.  814  [affirming 
(Civ.  App.  1901)  61  S.  W.  936]. 

25.  Whitman  v.  Reese,  59  Ala.  532. 

26.  Dresher  v.  Allentown  Water  Co.,  52 
Pa.  St.  225,  91  Am.  Dec.  150. 

27.  De  Castro  v.  Barry,  18  Cal.  96;  Howell 
St.  Mich.  §  5970;  Vt.  St.  (1880)  §  2257; 
Wis.  Rev.  St.  §  3945. 

28.  Cook  V.  Davenport,  17  Mass.  345. 

29.  Butler  v.  Roys,  25  Mich.  53,  12  Am. 
R<3p.  218;  Thompson  v.  Stitt,  56  Pa.  St. 
]o6. 

30.  Ballard  v.  Johns,  80  Ala.  32;  Barclay 
V.  Kerr,  110  Pa.  St.  130,  1  Atl.  220. 

Often,  as  in  California,  there  is  no  inde- 
pendent action  in  which  parties  are  desig- 
nated, but  upon  a  petition  being  filed,  notice 
must  be  given  to  all  persons  interested  who 
reside  in  the  state,  or  to  their  guardians  and 
to  the  agents,  attorneys,  or  guardians,  if 
any,  in  the  state,  of  such  as  resii'le  out  of 
the  state,  either  personally  or  by  public  no- 
tice as  the  court  may  direct.  Cal.  Code  Civ. 
Proc.  §  1676.  Under  such  a  section  doubtless 
a  general  notice  without  undertaking  to  name 


the  parties  interested  would  be  sufficient  if 
directed  by  the  court  and  published  as  di- 
rected 

Sl.'Vensel's  Appeal,  77  Pa.  St.  71;  Rich- 
ards V.  Rote,  68  Pa.  St.  248;  Rye  v.  J.  M. 
Guffey  Petroleum  Co.,  (Tex.  Civ.  App.  1906) 
95  S.  W.  622. 

32.  Maine. —  Dean  v.  Hooper,  31  Me.  107. 

Massachusetts. —  Procter  v.  Newhall,  17 
Mass.  81;  Smith  v.  Rice,  11  Mass.  507. 

Minnesota. — Wood  v.  Myrick,  16  Minn.  494. 

'New  Hampshire. —  Brown  v.  Sceggell,  22 
K  H.  548. 

Pennsylvania. —  Richards  v.  Rote,  68  Pa. 
St.  248. 

Texas. —  Cryer  v.  Andrews,  11  Tex.  170. 

Wisconsin. —  Ruth  v.  Oberbrunner,  40  Wis. 
238;  Bresee  v.  Stiles,  22  Wis.  120. 

England. —  Biggar  v.  Biggar,  8  Ont.  Pr. 
488. 

The  Pennsylvania  decisions,  we  must  con- 
fess, appear  to  us  contradictory  and  confui- 
ing.  In  re  Horam,  59  Pa.  St.  152;  Pitzer's 
Estate,  24  Pa.  Co.  Ct.  359;  Kantner's  Estate, 
24  Pa.  Co.  Ct.  310,  16  Montg.  Co.  Rep.  215; 
Landmesser's  Estate,  9  Kulp  (Pa.)  524; 
Vensel  v.  Coiner,  31  Leg.  Int.  (Pa.)  373; 
Bauer's  Estate,  14  Phila.  (Pa.)  264. 

[IV,  G,  1] 
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Wlicii  appointed,  tlicy  are  generally  known  as  cominissionorH ;  but  are  Bonie- 
tiines  styled  distributerK,^  ap|)raiserH,  or  jjiU'titiorHirB/"''  When  tlir;  estate  of  the 
decedent  consiKts  of  I'eal  property  sitnate  in  dillei-ont  parts  of  the  state,  one  Ret  of 
coinniissioners  may  generally  be  appointed  for  each  county.  Where  the  estate 
consists  solely  of  money,  no  distribnt(irs  need  be  appointed.'*^  In  some  of  tlie 
states  they  may  be  a|)pointed  by  the  testator  in  his  will.''^  Otherwise  the  power 
to  appoint  is  vested  exclusively  in  the  court  having  jurisdiction  to  settle  the 
estate  of  the  decedent.*' 

2.  Their  Qualification.  In  most  of  the  states  the  appointment  of  commis- 
sioners is  preceded  by  a  decree  of  distribution,  wherein  the  property  to  be  divided 
among  the  heirs  and  devisees  is  descril>ed,  and  the  respective  shares  or  moieties 
of  each  is  designated.  This  corresponds  to  the  interlocutory  judgment  or  decree 
of  partition  in  otlier  cases.  A  certified  copy  of  this  decree,  and  of  the  order 
appointing  the  connnissioners,  is  issued  by  the  clerk  of  the  court  as  tlieir  warrant, 
and  they  are  re'juired  to  take  and  have  indorsed  on  such  warrant  tlieir  oath  that 
they  will  faithfully  discharge  the  duties  of  their  office.^^  Upon  taking  and  indors- 
ing such  oath,  they  are  qualified  and  may  enter  upon  the  discharge  of  their 
duties. 

3.  Notice  to  Be  Given  By.    Before  the  commissioners  make  the  partition, 

"  notice  must  be  given  to  all  persons  interested  in  the  partition,  their  guardians, 
agents,  or  attorneys,  by  the  commissioners,  of  the  time  and  place  when  and  where 
they  shall  proceed  to  make  partition.'' ^ 

4.  Their  Duties  Generally.  The  duties  of  commissioners  are  rarely,  if  ever, 
distinctly  specified  in  a  statute,  and  are  to  be  inferred  from  the  purpose  for 
which  they  arc  appointed  and  the  means  obviously  essential  to  fully  and  equitably 
accomplish  that  purpose.^^ 


33.  Ala.  Code  (1876),  §§  2496-2503;  Cal. 
Code  Civ.  Proc.  §  1675;  Md.  St.  (1883)  §  10, 
p.  550;  Md.  Code  (  1878),  §§  32-70,  pp.  407- 
415;  Mass.  St.  (1882)  §  49,  p.  1034;  How- 
ell St.  Mich.  §§  5967,  5968;  Tex.  St.  (1879) 
p.  2109;  Vt.  St.  (1880)  §  2352;  Wis.  St. 
§  2942. 

34.  Conn.  St.  (1875)  §§  16,  17,  p.  371. 

35.  Ga.  Code,  §  2585. 

36.  Davenport  v.  Richards,  16  Conn.  310. 

37.  Strong  v.  Strong,  8  Conn.  408. 

38.  Clement  v.  Brainard,  46  Conn.  174. 

39.  Cal.  Code  Civ.  Proc.  §  1675. 

40.  Cal.  Code  Civ.  Proc.  §  1683;  In  re 
llagan,  7  Watts  (Pa.)  438.  We  know  of  no 
decision  determining  the  effect  of  an  omission 
of  this  notice.  It  occurs  to  us,  however,  that 
this  notice  is  not  jurisdictional,  because  the 
part/es  in  interest  have  already  been  brought 
into  court  by  the  notice  required  to  be  given 
whf;n  the  application  is  made  for  the  appoint- 
mf,nt  of  commissioners.  The  failure  to  give 
this  notice  is  unquestionably  a  very  grave 
irregularity,  justifying,  or  even  requiring, 
that  confirmation  of  the  partition  be  refused, 
and  that  the  commissioners  be  directed  to  be- 
gin de  novo,  by  giving  the  proper  notices. 
While  the  statutes  require  notice  to  be  givfn 
to  "  all  persons  interested,"  we  think  these 
words  are  here  used,  and  must  be  understood, 
in  a  qualified  sense.  The  decree  of  distribu- 
tion is  the  warrant  of  the  commissioners  and 
the  order  of  their  appointment.  Tliis  decree 
is  their  sole  guide.  They  have  no  authority 
to  set  off  property  to  any  person  not  named 
in  such  decree,  nor  in  proportions  variant 
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from  the  shares  or  moieties  there  described. 
The  persons  named  in  the  decree  ought  there- 
fore to  be  deemed  "  all  the  persons  interested 
in  the  partition,"  and  a  notice  to  them  suf- 
ficient to  sustain  the  subsequent  proceedings 
of  the  commissioners.  By  establishing  this 
rule  the  commissioners  know,  from  consult- 
ing their  warrant,  to  whom  notice  must  be 
given,  and  persons  called  to  examine  the  title 
may  readily  ascertain  whetlier  all  the  persons 
have  received  notice  who  are  entitled  thereto. 
By  construing  the  words  "  all  persons  inter- 
ested in  the  partition  "  in  their  literal  sense, 
the  commissioners  are  required  to  assume  the 
judicial  function  of  ascertaining  who  are  per- 
sons interested,  a  function  which  we  think  be- 
longs exclusively  to  the  court.  If  the  commis- 
sioners must  make  this  investigation,  the 
means  at  their  command  are  so  inadequate 
that  the  conclusions  reached  by  them  must 
often  be  tainted  with  some  error  of  law  or 
fact,  and  their  proceedings  rendered  nugatory 
from  failure  to  give  notice  to  parties  who  do 
not  appear  by  the  record  to  have  any  interest 
in  the  transaction.  Whether  the  commission- 
ers may  rely  upon  the  decree  for  information 
with  respect  to  parties  entitled  to  notice  or 
not,  it  seems  to  be  certain  that  they  need  not 
give  notice  to  persons  not  in  possession,  and 
whose  claim  of  title  does  not  appear  from 
the  county  records.  Merklein  v.  Trapnell,  34 
Pa.  St.  42,  75  Am.  Dec.  634. 

41.  There  are  decisions  treating  the  pro- 
ceeding very  strictly  and  holding  to  the  letter, 
rather  than  to  the  spirit,  of  the  statute,  such 
as  one  holding  that  while  the  petitioner  might 
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6.  Their  Duties  When  the  Property  Cannot  Be  Divided  Into  Equal  Allotments. 

The  coinuiissioners  are  not  required  to  make  a  division  of  the  property  into  equal 
shares  when  it  cannot  be  divided  without  prejudice  to  the  owners,  or  when, 
although  susceptible  of  some  division,  it  cannot  be  conveniently  divided  into  as 
many  parts  as  there  are  shares  without  making  such  parts  of  unequal  value.  In 
the  latter  case  the  commissioners  are  sometimes  authorized  to  divide  the  estate 
into  unequal  parts,  and  to  appraise  each  part,  and  "  award  that  one  or  more  pur- 
parts or  shares  shall  be  subject  to  the  payment  of  such  sum  or  sums  as  shall  be 
necessary  to  equalize  the  value  of  the  said  purparts,  according  to  the  said  appraise- 
ment thereof,  which  sum  or  sums  shall  be  paid,  or  secured  to  be  paid,  by  the 
several  persons  accepting  purparts."  *^  If  the  real  estate  cannot  be  divided,  "  with- 
out prejudice  or  inconvenience  to  the  owners,  the  court  may  assign  the  whole  to 
one  or  more  of  the  parties  entitled  to  share  therein  who  will  accept  it."  This 
action  of  the  court  must,  however,  be  based  on  the  report  of  the  commissioners 
showing  that  the  estate  cannot  be  divided,  and  appraising  its  value.  The  person 
who  accepts  it  must  pay  the  amount  of  the  appraisement.*^    "When  two  or  more 


be  subject  to  the  payment  of  owelty,  it  could 
not  be  imposed  on  any  other  cotenant  (Pick- 
ering V.  Pickering,  20  N.  H.  541 )  ;  and  an- 
other declaring  that  the  shares  of  two  co- 
tenants  could  not  be  set  off  to  them  to  hold 
together  and  undivided,  although  they  had  so 
agreed  {In  re  Parson,  64  Vt.  193.  23  Atl. 
519). 

The  duties  and  powers  of  the  commis- 
sioners are  probably  coextensive  with  those  of 
commissioners  in  an  ordinary  suit  for  parti- 
tion. They  "  may  take  testimony,  order  sur- 
veys, and  take  such  other  steps  as  may  be 
necessary  to  enable  them  to  form  a  judgment 
upon  the  matters  before  them."  Cal.  Code 
Civ.  Proc.  §  1683.  We  find  no  decision  or 
statute  directly  adopting  for  the  guidance  of 
the  commissioners,  or  of  the  court,  the  prin- 
ciples regulating  partition  in  other  proceed- 
ings, yet  we  apprehend  that  these  principles 
are  necessarily  involved  in  the  grant  of  power 
to  make  partition.  The  partition  authorized 
is  evidently  one  conducted  according  to  the 
equitable  rules  long  recognized  in  like  pro- 
ceedings in  other  courts.  Thus,  some  of  the 
heirs  may  have  conveyed  portions  of  the  com- 
mon property,  or  enhanced  their  value  by  per- 
manent and  costly  improvements.  If  parti- 
tions were  enforced  at  law  or  in  equity,  it 
would  be  the  duty  of  the  commissioners  and 
of  the  court,  as  far  as  might  be  done  without 
prejudice  to  the  interests  of  the  other  heirs, 
to  set  apart  to  the  heir  thus  conveying  or  im- 
proving some  part  of  the  common  property, 
the  part  so  conveyed  or  improved.  We  think 
the  same  duty  arises  under  like  circumstances 
when  the  partition  is  merely  ancillary  to  the 
settlement  and  distribution  of  the  estate  of 
a  deceased  person.  To  hold  otherwise  would 
be  to  make  the  proceeding  grossly  inequi-' 
table,  and  render  the  rights  of  the  parties  j 
dependent  upon  the  court  which  happened 
first  to  acquire  jurisdiction,  rather  than  upon 
the  established  principles  of  jurisprudence. 
In  making  partition,  it  is  often  necessary,  to 
preserve  equality  in  value,  or  to  aflFord  some 
convenient  mode  of  ingress  and  egress  to  and 
from  some  of  the  allotments  over  the  others.^ 
The  power  to  charge  one  of  the  allotments 


with  this  burden  in  favor  of  another  exists 
when  the  partition  is  made  in  the  distribu- 
tion of  the  estate  of  a  decedent.  "  The  au- 
thority to  give  such  rights  and  privileges 
...  is  believed  to  have  been  long  and  gen- 
erally exercised  by  courts  of  probate  in  this 
State ;  and  we  think  the  authority  is  neces- 
sarily implied  in  the  grant  of  jurisdiction  to 
make  partition  and  division  of  estates ;  be- 
cause, in  numerous  cases,  a  judicious  and  con- 
venient partition  cou^ld  not  be  made  without 
it.  In  other  jurisdictions  the  power  to  create 
such  rights  and  privileges,  on  partition,  by 
legal  proceedings,  has  been  often  recognized. 
.  .  .  We  are,  therefore,  of  opinion  that  the 
probate  court,  upon  division  of  a  deceased 
person's  estate,  may,  in  a  case  where  neces- 
sity or  convenience  requires  it,  give  to  one 
share  a  right  of  way  over  land  assigned  to 
the  other  shares."  Cheswell  v.  Chapman,  38 
N.  H.  14,  17,  75  Am.  Dec.  158. 

Where  the  aid  of  chancery  was  sought  on 
the  allegation  that  one  of  the  heirs  of  a 
decedent,  being  insolvent  and  deeply  indebted 
to  the  estate,  had  conveyed  his  share,  by 
which  means  his  debt  to  the  estate  would  be 
lost  unless  there  was  some  interference  by  a 
court  of  equity,  the  court  held  that  the 
remedy  in  probate  was  ample,  because  that 
court  could  distribute  to  the  heir  as  his  share 
of  the  estate  his  ovm  debt  thereto.  Bailey  v. 
Strong,  8  Conn.  278. 

Questions  of  advancements  may  be  pre- 
sented to  the  court  and  taken  into  considera- 
tion, and  when  ascertained  and  established, 
must  be  taken  into  account  in  making  a  final 
partition  of  the  property  of  the  estate.  Cal. 
Code  Civ.  Proc.  %  1680;  Conn.  St.  (1875) 
§  6,  p.  372;  Ga.  Code,  §§  2579-2583;  Howell 
St.  Mich.  §  5978 ;  Wis.  Rev.  St.  §  3958 ;  Sims 
V.  Sims,  39  Ga.  108,  99  Am.  Dec.  450. 

All  the  commissioners  must  act,  but  a  ma- 
jority may  decide  and  report.  Odiorne  u. 
Seavey,  4  N.  H.  53. 

42.  ' Cal.  Code  Civ.  Proc.  §  1681;  Brightly's 
Purdon  Dig.  §  16.3,  p.  541. 

43.  Cal.  Code  Civ.  Proc.  §  1680;  Me.  Rev. 
St.  (1883)  §  12,  p.  550;  Robbins  v.  Gleason, 
47  Me.  259;  Mass.  St.  (1882)   §§  56,  57,  p. 
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persons  elect  to  take  tlie  same  parcel  of  land  when  it  is  assigned  in  several 
unequal  parts,  or  to  take  the  wliole  even  when  tlie  property  is  found  to  he  indi- 
vi8il)le,  the  elder  heirs  are  given  a  preference  over  the  younger,  arid  males  over 
females.'*''  In  Pennsylvania  any  one  or  more  of  the  heirs  may,  in  writing,  offer 
a  sum  in  excess  of  the  appraised  value  as  fixed  by  the  commissioners,  and  the  one 
offering  the  highest  price  above  such  valuation  is  entitled  to  have  the  property 
allotted  to  him.'"'  This  preference  given  to  the  eldest  heir  seems  on  his  dying  or 
conveying  to  vest  in  his  heir  or  alienee.'*®  A  guardian  may  accept  an  allotment 
for  his  ward,  and  give  a  recognizance  binding  on  the  ward  for  the  amount  awarded 
to  make  the  partition  equal.'*'  The  right  of  an  heir  to  accept  an  allotment  is 
waived  by  his  not  appearing  and  making  his  election  known  on  the  day  fixed  by 
the  court  for  the  heirs  to  refuse  or  accept  the  allotments.^* 

6.  Their  Report.  The  commissioners  must  report  their  proceedings  to  the 
court  by  which  they  were  appointed.'*^  When  they  find  in  favor  of  a  partition 
by  sale,  they  must  report  that  fact  to  the  court,  and  must  generally  set  forth  the 
facts  from  which  their  conclusion  has  been  drawn,  in  order  that  the  court  may 
judge  of  its  correctness  and  determine  whether  to  assent  thereto.  If,  on  the  other 
hand,  they  make  an  actual  division  of  the  property,  their  report  ought  to  describe, 
with  as  much  particularity  as  in  other  partition  proceedings,  the  allotments  made 
to  the  respective  parties  among  whom  they  were  directed  to  make  partition.  In 
Texas  the  report  must  be  signed  by  the  commissioners,  or  a  majority  of  them,  and 
have  attached  their  sworn  statement  that  the  partition  "  made  by  them  as  set  out 
in  their  report  is  just  and  fair  to  the  best  of  their  knowledge  and  information ; 
that  they  have  no  interest  in  said  partition,  and  that  they  are  not  of  kin  to  any  of 
the  parties  to  the  partition."  ^  In  construing  the  report,  the  plain  intent  of  the 
commissioners,  although  appearing  only  by  recital,  will  be  given  effect,  especially 
if  the  parties  have  acquiesced. 

7.  Vacating  or  Confirming  Their  Report.  When  the  commissioners  have 
made  their  report,  it  is  next  brought  before  the  court  for  final  action.  It  may, 
for  any  proper  reason,  be  set  aside  and  the  partition  recommitted  to  the  same  or 
other  commissioners.  Notice  of  the  motion  to  set  aside  the  sale  should  be  given 
the  purchaser.^'^  The  grounds  for  moving  to  set  aside  the  report  necessarily 
resolve  themselves  into  two  classes,  namely,  for  irregularities  in  the  proceedings, 
or  because  the  partition  or  other  action  of  the  commissioners  is  unequal  or  unjust. 
Thus,  the  partition  may  be  set  aside  because  the  commissioners  were  not  sworn 
as  required  by  law,^^  and  doubtless  because  of  any  other  substantial  departure 
from  the  requirements  of  the  statute.^^^  The  court  will  rarely  interfere  with  the 
action  of  the  commissioners  where  there  is  no  accusation  of  intentional  miscon- 
duct, because  it  prefers  to  rely  on  their  judgment  as  practical  men  who  have 
been  selected  on  account  of  their  ability  and  experience,  and  who  have,  upon 
personal  inspection,  made  themselves  acquainted  with  the  property  in  question. 
Kevertheless  the  court  will  refuse  to  confirm  their  action  whenever  satisfied  of 
its  unjustness  or  partiality,''^  as  where  the  price  realized  is  grossly,  and  perhaps 
even  where  it  is  substantially,  inadequate.^^^    "  Where  an  estate  is  manifestly  and 


1035;  Howell  St.  Mich.  §§  5972,  5973;  Tex. 
St.  (1879)  §  2115;  Wis.  St.  §§  3949-3951. 

44.  See  mpra,  note  43 ;  and  Conn.  St. 
(1875)  §  6,  p.  372;  Vt.  St.  (1880)  §§  2261, 
2262. 

45.  Biightly's  Purdon  Dig.  §  169,  p.  542. 

46.  Hersha  v.  Brenneman,  6  Serg.  &  R. 
(Pa.)  2;  /n  re  Ragan,  7  Watts  (Pa.)  438. 

4{7.  Gelbach's  Appeal,  8  Serg.  &  R.  (Pa.) 
205. 

48.  Wcntz's  Appeal,  7  Pa.  St.  151. 

49.  Cal.  Code  Civ.  Proc.  §  1684;  Ga.  Code, 
§  2586. 
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50.  Herndon  v.  Crawford,  41  Tex.  267. 

51.  Blake  v.  Clark,  6  Me.  436,  where  it 
appears  that  the  parties  did  acquiesce. 

51a.  Schulz  V.  Haase,  129  111.  App.  193 
[affirmed  in  227  111.  156,  81  N.  E.  50]. 

52.  Ela  V.  McConihe,  35  N.  H.  279. 

52a.  Schulz  v.  Haase,  129  III.  App.  193 
[affirmed  in  227  111.  156,  81  N.  E.  50]. 

53.  Webster  v.  Merriam,  9  Conn.  225; 
Young  r.  Bickel,  1  Serg.  &  R.  (Pa.)  407. 

53a.  Schulz  V.  Haase,  227  111.  156,  81  N.  E. 
50;  Abbott  V.  Beebe,  220  111.  417,  80  N.  E. 
991. 
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greatly  undervalued,  I  have  no  doubt  but  it  is  the  duty  of  the  court  to  set  aside  the 
inquest.  But  it  ought  to  be  a  clear  case.  Tlie  jury  are  intrusted  by  law  with  the 
vahiation,  and  they  act  u  pou  oath.  Besides,  it  is  generally  to  be  supposed  that  they 
are  better  judges  of  this  matter  than  the  court.  Great  regard  should  therefore 
be  paid  to  their  opinion."  "An  inquest  may  be  set  aside  where  the  jury  has 
made  a  plain  mistake  of  fact  or  law,  or  where  fraudulent  acts  have  been  prac- 
ticed by  an  interested  party  to  procure  such  a  report  as  he  desires.  A  valuation 
of  land  at  a  grossly  inadequate  price  may  be  evidence  of  mistake  or  fraud.*' 
"Tlie  orphans'  courts  proceed  on  chancery  principles  ;  and  if  it  appears  that  the 
inquest  acted  on  erroneous  principles,  or  if  it  appeared  that  there  was  a  great 
inequality  in  the  division  or  valuation,  their  powers  are  sufficiently  extensive  to 
afford  relief."  ^'^  If,  for  any  cause,  tlie  proceedings  are  vacated  and  there  has 
been  any  charge  of  misconduct  on  the  part  of  the  commissioners,  the  general 
practice  is  to  appoint  new  commissioners  instead  of  recommitting  the  partition  to 
those  first  appointed.^''  If  no  sufficient  cause  is  shown  for  setting  aside  the 
report,  the  court  makes  an  order  confirming  or  approving  it,  and  thereupon  the 
partition  becomes  final,  and  the  parties  are  invested  with  title  in  severalty  to 
their  respective  allotments.  If  the  partition  has  been  consummated  and  long 
acquiesced  in,  it  is  difficult  to  conceive  of  any  irregularity  requiring  it  to  be  set 
aside  when  not  absolutely  void.^^ 

H.  The  Effect  of  the  Partition.  When  land  has  been  awarded  to  one  of  the 
heirs  on  payment  of  a  sum  of  money,  the  payment  must  be  made  or  secured  in 
the  manner  designated  by  statute,  before  the  title  vests  in  such  heir.^^  In  Penn- 
sylvania the  security  must  be  "  by  recognizance  or  otherwise  to  the  satisfaction  of 
the  court."  "When  security  by  recognizance  is  taken,  it  operates  as  a  lien  on  the 
lands.^  "  The  persons  to  whom,  or  for  whose  lase,  payment  or  satisfaction  shall 
be  so  made,  in  any  of  tlie  cases  aforesaid,  for  their  respective  parts  or  shares  of 
such  real  estate,  sliall  be  forever  barred  of  all  right  or  title  to  the  same."  Pro- 
ceedings for  partition  in  connection  with  the  settlement  of  the  estates  of  deceased 
persons  must,  upon  principle,  be  regarded  as  binding  and  conclusive  to  the  sanje 
extent  as  other  legal  proceedings.  When  the  court  has  jurisdiction  of  the  subject- 
matter,  and  of  the  persons  of  its  owners,  its  final  judgment  operates  to  vest  the 
title  to  the  several  allotments  in  the  persons  to  whom  they  wei-e  respectively 
allotted.^^ 


54.  Rex  V.  Rex,  3  Serg.  &  R.  (Pa.)  533. 

55.  In  re  Kreider,  18  Pa.  St.  374. 

56.  Rex  V.  Rex,  3  Serg.  &  R.  (Pa.)  533. 

57.  Pickering  %.  Pickering,  20  N.  H.  541; 
Stark's  Estate,  9  Kulp  (Pa.)  525. 

58.  Silvius'  Estate,  18  Lane.  L.  Rev.  (Pa.) 
92. 

59.  Thayer  v.  Thayer,  7  Pick.  (Mass.) 
209;  Jenks  v.  Rowland,  3  Gray  (Mass.)  536; 
Smith  V.  Sendder,  11  Serg.  &  R.  (Pa.)  325; 
Bellas  f.  Evans,  3  Penr.  &  W.  (Pa.)  479; 
Bavington  v.  Clarice,  2  Penr.  &  W.  (Pa.)  115, 
21  Am.  Dee.  432. 

60.  Riddle's  Appeal,  37  Pa.  St.  177;  Cab- 
bage f.  Nesmith,  3  Watts  (Pa.)  314;  Share 
V.  Anderson,  7  Serg.  &  R.  (Pa.)  43,  10  Am. 
Dec.  421;  Kean  v.  Franklin,  5  Serg.  &  R. 
(Pa.)  147. 

61.  Brightly's  Purdon  Dig.  §  162,  p.  541; 
Merklein  v.  Trapnell,  34  Pa.  St.  42,  75  Am. 
Dec.  634. 

62.  Alabama. —  Morgan  v.  Farned,  83  Ala. 
367,  3  So.  798. 

Massachusetts. —  White  v.  Clapp,  8  Mete. 
365. 

Michigan. —  Parkinson   v.   Parkinson,  139 
[21] 


Mich.  530,  102  N.  W.  1002,  69  L.  R.  A. 
505. 

North  Carolina. — Wahab  v.  Smith,  82  N.  C. 
229. 

Pennsylvania. —  Dewart  v.  Purdy,  29  Pa. 
St.  113;  Fromberger  v.  Greiner,  5  Whart. 
350;  Lusch's  Estate,  10  Pa.  Dist.  224;  Com. 
V.  Rodgers,  41  Wkly.  Notes  Cas.  467. 

Conclusiveness  of  decree. — "There  is  no  rea- 
son why  a  decree  of  partition  in  the  probate 
court  should  be  any  less  conclusive  upon  the 
parties  to  it  than  a  judgment  in  a  real  action. 
To  permit  one  claiming  under  a  party  to  such 
partition  again  to  litigate  the  title  would 
manifestly  violate  the  maxim  whicli  declares 
that  public  interest  requires  an  end  to  litiga- 
tion." Carpenter  v.  Green,  11  Allen  (Mass.) 
26,  28;  Mass.  St.  (1882)  §  63,  p.  1036;  How- 
ell St.  Mich.  §  5980. 

All  the  incidents  and  appurtenances  of  each 
allotment  vest  in  the  person  to  whom  it  is 
assigned.  "  Unless  there  be  some  reservation 
or  order  made  by  the  committee,  the  build- 
ings, fences,  trees,  stone,  manure,  &e.,  that 
are  upon  one  part,  go  to  him  to  v^-hom  that 
part  is  assigned"    (Plumer  v.  Plumer,  30 
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L  Sale  Instead  of  an  Allotment.  When  proceedinj^  in  probate,  as  well  as 
wlicn  pi'occcdiiig  in  coin-ts  of  ^c;iioi-al  jurifcidiction,  it  may  Ije  found  that  partition 
by  allotniont  is  impractical,  or,  at  least,  tliat  partition  Ijy  Ba'e  and  tlie  divihion  of  tJje 
proccedB  sliould  be  ))referred.  We  believe  tlie  statutes  upon  the  subject  gener- 
ally, if  not  nniversaily,  authorize  a  sale  under  the  same,  or  substahtially  the  same 
circumstances  and  conditions  which  authorize  sales  in  suits  for  partition/'^  Tlie 
appointment  of  commissioners  is  usually  required  who  report  to  the  court  either 
that  they  have  made  a  partition  by  allotment  or  that  it  cannot  be  equitably  iiia<'Je 
in  that  manner  nor  otherwii^e  than  by  a  salo.'^  Upon  the  hearing  of  tliis  report, 
an  order  of  sale  may  be  made.  Whether  the  property  should  be  sold  is  a  judi- 
cial question,  and  to  support  its  sale  an  order  of  court  is  indispensable.*'  The 
statutes  authorizing  and  controlling  these  sales  are  vague  and  the- decisions  there- 
under infrequent.  It  may,  however,  we  think,  be  safely  affirmed  that  the  general 
rales  hereinbefore  stated  resj^ecting  sales  in  partition  apply    to  sales  in  partition 


N.  II.  ,558)  ;  and  his  title  is  paramount  to 
any  conveyance  made  by  any  of  the  coheirs 
(llolcomb  v.  Sherwood,  29  Conn.  418;  Steel's 
Appeal,  80  Pa.  St.  222). 

The  partition  is  binding  on  minors,  and 
cannot  be  disaffirmed  by  them  on  attaining 
their  majority.  Gelbacli's  Appeal,  8  Serg.  & 
R.  (Pa.)  205. 

It  may  be  impeached  for  fraud. —  Thus,  in 
Mitchell  V.  Kintzer,  5  Pa.  St.  216,  217,  47 
Am.  Dec.  408,  in  determining  that  evidence 
ought  to  have  been  received  to  impeach  a 
partition  for  fraud,  it  was  said :  "  The  evi- 
dence so  offered  by  defendant  was  rejected 
by  the  court  below,  and  the  learned  counsel 
for  Kintzer  contended  here  that  the  court 
below  were  right,  because  the  proceedings 
and  decree  of  the  Orphan's  Court  could  not 
be  impeached  by  parol,  or  for  any  cause,  but 
imported  absolute  verity,  and  vested  the  title 
in  James  Mitchell  and  his  heirs,  irrespective 
of,  and  beyond  all  the  circumstances  which 
might  have  attended  the  transaction.  But  in 
the  eye  of  the  law,  fraud  spoils  every  thing 
it  touches.  The  broad  seal  of  the  Common- 
wealth is  crumbled  into  dust,  as  against  the 
interest  designed  to  be  defrauded.  Every 
transaction  of  life  between  individuals,  in 
which  it  mingles,  is  corrupted  by  its  con- 
tagion. Why  then,  should  it  find  shelter  in 
the  decrees  of  courts?  There  is  the  last  place 
on  earth  where  it  ought  to  find  refuge.  But 
it  is  not  protected  by  record,  judgment,  or 
decree ;  whenever  and  wherever  it  is  detected, 
its  disguises  fall  from  around  it,  and  the 
lurking  spirit  of  mischief,  as  if  touched  by 
the  spear  of  Ithuriel,  stands  exposed  to  the 
rebuke  and  condemnation  of  the  law." 

Legal  title  only,  not  equitable  rights  con- 
sidered.—  If,  as  we  have  hereinbefore  stated 
the  rule  to  be,  the  probate  court  considers 
the  legal  title  only,  a  decree  of  partition  can- 
not affect  equitable  rights  or  interests,  nor 
defeat  their  subsequent  assertion  against 
parties  whose  legal  titles  were  subject  thereto 
before  the  partition  was  made.  Caperton  v. 
Hall,  83  Ala.  171,  3  So.  234. 

Effect  of  lapse  of  time,  etc.,  upon  void 
proceedings. —  There  may  perhaps  be  cases 
in  which,  although  the  proceedings  for  parti- 
tion were  in  themselves  absolutely  void,  the 
title  of  parties  taking  and  holding  possession 
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thereunder  cannot  be  assailed  because  great 
lapse  of  time  or  other  circumstances  may  in- 
dicate that  all  the  parties  in  interest  either 
agreed  upon,  or  acquiesced  in,  the  partition, 
made  for  them.  Such  partition  may  therefore 
be  treated  as  of  equal  dignity  and  force  with 
a  partition  by  parol,  which,  it  is  well  known, 
will  not  be  disturbed  if  the  parties  have  taken 
and  long  held  pos.session  pursuant  thereto. 
Obermiller  v.  Wylie,  36  Fed.  641. 

63.  Finch  v.  Smith,  146  Ala.  644,  41  So. 
819;  Bozone  v.  Daniel,  (Ala.  1905 j  39  So. 
774;  Edwards  v.  Edwards,  (Ala.  1904)  39 
So.  82;  Cal.  Code  Civ.  Proc.  §  1082;  McCall's 
Appeal,  56  Pa.  St.  363;  Brightly's  Purdon 
Dig.  (Pa.)  §  84,  p.  545;  Tex.  St.  (1879) 
§  2120;  Eobinson  v.  Fair,  128  U.  S.  53,  9 
S.  Ct.  30,  32  L.  ed.  415. 

64.  Cal.  Code  Civ.  Proc.  §  1682. 

65.  Bland  v.  Bowie,  53  Ala.  152. 

66.  As  to  such  rules  see  supra,  III,  0,  19. 

Time  to  apply  for  order  to  sell. —  The  ap- 
plication for  the  order  to  sell  may  be  made 
at  any  time  after  filing  the  report  of  the  com- 
missioners recommending  it.  If  the  statute 
declares  the  application  may  be  made  at  any 
regular  term,  it  may  be  made  at  a  special 
day  expressly  ordered  by  the  court  sometime 
previously  to  be  a  day  of  court  for  all  pur- 
poses.   Guido's  Estate,  10  Kulp  (Pa.)  150. 

Taking  property  at  appraised  valuation. — 
In  some  of  the  states  valuations  or  appraise- 
ments of  the  property  are  made,  and  the 
heirs,  or  certain  of  them,  given  the  right  to 
prevent  a  sale  by  taking  the  property  at  its 
appraised  valuation.  Cal.  Code  Civ.  Proc. 
§  1680;  Corrothers  v.  Jolliffe,  32  W.  Va.  562, 
9  S.  E.  889,  25  Am.  St.  Rep.  836;  Kline  f. 
Grayson,  4  Binn.  (Pa.)  225;  Walton  v.  Wil- 
lis,'l  Dall.  (Pa.)  351,  1  L.  ed.  171.  To 
cause  them  to  exercise  the  right,  a  notice  or 
a  rule  to  show  cause  is  served  on  them,  and 
if  they  do  not  within  the  time  allowed  elect 
to  take  the  property,  their  right  to  do  so 
terminates.  Welty  v.  Ruffner,  9  Pa.  St.  224; 
Wentz's  Appeal,  7  Pa.  St.  151 ;  McNeile's 
Estate,  15  Pa.  Dist.  105,  32  Pa.  Co.  Ct.  527. 
Grantees  not  in  possession  and  whose  deeds 
are  not  on  record  are  not  entitled  to  notice. 
Merklein  v.  Trapnell,  34  Pa.  St.  42,  75  Am. 
Dec.  634.  The  notice  or  rule  to  show  cause 
may  be  served  by  any  person.     Vensel  v. 
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Coiner,  31  Leg.  Int.  (Pa.)  373.  Although  an 
heir  has  lost  his  right,  the  court  may  revoke 
the  order  to  sell  and  give  him  another  op- 
portunity. Easley's  Estate,  13  Lane.  Bar 
(Pa.)  IGO.  The  husband  of  a  cotenant  has 
not  any  right  to  take  the  property  at  the 
appraised  value  or  to  bid  on  it  in  competition 
with  his  wife  and  the  other  heirs.  Eby's 
Estate,  5  Pa.  Co.  Ct.  434.  The  court  may  re- 
fuse, as  coming  too  late,  an  offer  made  only 
three  hours  before  the  time  fixed  for  the  sale 
of  a  party  to  take  the  property  at  a  valua- 
tion. Wistar's  Appeal,  10  Pa.  Cas.  182,  13 
Atl.  550. 

Person  designated  or  appointed  to  make 
sale. —  More  usually  than  otherwise  the  sale, 
when  ordered,  is  directed  to  be  made  by  the 
executor  or  administrator,  although  it  may 
generally  be  by  a  commissioner  or  other  per- 
son appointed  by  the  court  for  that  purpose. 
Cal.  Code  Civ.  Proe.  §  1682;  Arble's  Estate, 
161  Pa.  St.  373,  29  Atl.  32;  Rawle's  Appeal, 
119  Pa.  St.  100,  12  Atl.  809. 

Terms,  time,  place,  and  manner  of  sale. — 
The  person  designated  or  appointed  to  sell 
has  no  power  to  change  the  terms  of  the  sale. 
Eshelman  v.  Witmer,  2  Watts  (Pa.)  263; 
Schneider's  Estate,  11  Kulp  (Pa.)  201.  The 
land  may  be  divided  into  purparts  for  the 
purpose  of  selling,  although  it  had  been  re- 
ported indivisible.  Schneider's  Estate,  supra. 
The  officer  conducting  the  sale  may  avail 
himself  of  the  services  of  an  auctioneer. 
Guido's  Estate,  10  Kulp  (Pa.)  150.  The 
time  for  the  sale  lies  in  the  discretion  of  the 
court.  In  re  Neel,  28  Pittsb.  Leg.  J.  N.  S. 
(Pa.)  395.  A  sale  made  at  a  place  different 
from  that  designated  by  the  statute,  as  where 
it  is  at  the  court-house  of  the  county  wherein 
administration  was  granted,  when  it  should 
have  been  at  that  wherein  the  land  is  situ- 
ated, is  not  void.  Calloway  v.  Kirkland,  57 
Ala.  476.  Payment  of  his  bid  by  the  pur- 
chaser is  indispensable,  but  if  he  is  an  heir, 
he  may  retain,  or  be  credited  with,  a  sum 
equivalent  to  his  share.  Townsend  v.  Rees,  2 
Harr.  (Del.)  324;  Bayhi  v.  Bayhi,  35  La. 
Ann.  527;  Hollier  v.  Conor,  13  La.  Ann.  591; 
McRee's  Estate,  6  Phila.  (Pa.)  75. 

If  a  wife  is  a  cotenant  and  the  sale  is  to 
her  husband  or  the  bid  is  transferred  to  him, 
and  all  the  heirs  are  paid  but  her,  her  heirs 
cannot  require  a  new  partition.  It  will  be 
presumed  that  the  non-payment  of  her  share 
by  her  husband  was  with  her  consent.  Hurt 
V.  Jones,  75  Va.  341. 

Confirmation  or  setting  aside  of  sale. —  The 
sale  must  be  reported  to  the  court,  which 
must  act  upon  it  either  to  confirm  or  set 
it  aside.  It  will  be  set  aside  for  any  irregu- 
larity in  the  proceedings  actually  or  presump- 
tively prejudicial,  as  for  failure  to  give  a 
security  required  by  statiite  to  be  given 
(Guido's  Estate,  10  Kulp  (Pa.)  150),  or  an 
unfair  valuation  of  lands  in  their  appraise- 
ment (Home's  Estate,  10  Pa.  Dist.  226, 
8  Del.  Co.  146;  Stark's  Estate,  9  Kulp  (Pa.) 
525)  ;  but  not  for  any  irregularity  in  which 


the  objecting  party  acquiesced  and  with 
knowledge  of  it  permitted  the  sale  to  be  con- 
firmed (Backentoss  v.  Stabler,  33  Pa.  St.  251, 

75  Am.  Dec.  592),  nor  on  account  of  an  ad- 
vance bid,  unless  the  additional  value  was 
inherent  in  the  property  at  the  time  of  the 
sale  (McRee's  Estate,  6  Phila.  (Pa.)  75). 
Notice  should  be  given  interested  persons  of 
proceedings  to  vacate  a  sale  (Louisiana  Bank 
V.  Delcry,  2  La.  Ann.  648 )  ;  but  one  who  bids 
at  a  second  or  resale  cannot  afterward  ob- 
ject that  he  had  no  notice  of  the  proceedings 
to  set  aside  the  first  sale  [In  re  Hamilton, 
51  Pa.  St.  58).  Confirmation  is  not  absolute 
until  the  money  is  paid  and  the  deed  deliv- 
ered. McRee's  Estate,  supra.  While  confirma- 
tion is  indispensable,  it  must  be  presumed, 
although  not  otherwise  evidenced,  from  an 
order  of  court  distributing  the  proceeds  of  the 
sale.  Rye  v.  J.  M.  McGuffey  Petroleum  Co., 
(Tex.  Civ.  App.  1906)  95  S.  W.  622. 

Refusal  to  comply  with  bid. —  If  the  pui- 
chaser  refuses  to  comply  with  his  bid,  the 
same  remedies  exist  as  in  other  cases  of  par- 
tition sales,  namely,  by  suit  for  specific  per- 
formance (Hore's  Estate,  11  Phila.  (Pa.) 
63),  and  by  resale  and  actions  for  the  de- 
ficiency  (Hutton  V.  Williams,  35  Ala.  503, 

76  Am.  Dec.  297),  and  the  order  for  resale 
must  be  in  writing  (Pratt  v.  Bentley,  4 
Rich.  (S.  C.)  19). 

Effect  upon  existing  liens. —  Whether  the 
property  sold  remains  subject  to  liens  exist- 
ing against  it  must  be  ascertained  by  con- 
sulting the  local  law.  As  to  liens  against 
the  decedent,  in  some  of  the  states,  they  are 
still  enforceable  against  the  land  if  the  sale 
is  made  within  two  years  after  his  death  or 
after  the  issuing  of  letters  of  administration, 
and  the  purchaser  cannot  require  their  pay- 
ment by  the  administrator  nor  out  of  the 
assets  of  the  estate.  McArtan  v.  McLaughlin, 
88  N.  C.  391;  Wilson's  Appeal,  45  Pa.  St. 
435;  Henry  v.  Horstick,  9  Watts  (Pa.)  412; 
Bricker's  Estate,  22  Pa.  Super.  Ct.  12.  As 
the  sale  must  sweep  away  the  title  of  the 
heirs,  all  liens  against  them  personally  must 
be  transferred  to,  and  become  payable  out 
of,  their  shares  of  the  proceeds.  When  the 
proceeds  of  the  sale  are  paid  to  the  officer 
making  it,  they  come  within  the  control  of 
the  court  and  must  be  distributed  by  it,  or 
otherwise  disposed  of,  according  to  the  rights 
and  equities  of  the  heirs  and  of  persons  hav- 
ing liens  or  claims  against  them  or  against 
the  estate.  The  administrator,  or  person 
making  the  sale,  cannot  decide  this  question 
and  is  not  authorized  to  make  payment  until, 
nor  otherwise  than  as,  directed  by  the  court. 
Todd  V.  Flournoy,  56  Ala.  99,  28  Am.  Rep. 
758;  Jouffret  v.  Loppin,  20  N.  Y.  App.  Div. 
455,  46  N.  Y.  Suppl.  810;  Matter  of  Dusen- 
berry,  34  Misc.  (N.  Y.)  666,  70  N.  Y.  Suppl. 
725;  Culver's  Estate,  7  Kulp  )Pa.)  219;  Com. 
V.  Rodgers,  41  Wkly.  Notes  Cas.  (Pa.)  467. 

As  between  the  heirs  claiming  their  shares 
of  the  proceeds  as  such,  the  court  may  ascer- 
tain their  respective  interests  and  determine 
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V.  Appellate  Proceedings/^ 

A.  Classification  of.  The  appellate  proceediuf^s  resorted  to  in  suite  and 
actions  for  partition  ai-e  certiorari/^  writ  of  error,""  and  appeal.™ 

B.  Certiorari  J'  Tliere  is  no  doubt  that  certiorari  has  been  successfully 
employed  in  ])iirtition  as  an  appellate  remedy.''^  The  functions  of  tliis  writ  differ 
inucli  in  the  different  states.''''  Doubtless  they  are  neither  more  nor  less  active  or 
comprehensive  in  partition  than  in  other  judicial  proceedings.  Generally  certiorari 
lies  only  when  a  court  has  acted  without  jurisdiction  and  this  appears  by  the  rec- 
ord. Hence  it  is  rarely  available  as  an  appellate  proceeding,  and,  when  available, 
can  do  no  more  than  to  annul  the  judgment. 

C.  Writs  of  ErrorJ*  In  the  ai>sence  of  some  statute  limiting  the  functions  of 
this  writ  or  creating  some  other  remedy,  the  writ  of  error  is  an  appropriate,  and 
in  the  absence  of  statutes  creating  cumulative  remedies,  the  only  proceeding  to 
review,  and  to  obtain  the  reversal  or  modification  of  judgments  at  law  in  parti- 
tion.''^ Although  the  action  was  commenced  as  the  result  of  a  suit  in  partition  and 
an  order  therein  entered  directing  the  parties  to  have  a  disputed  legal  title  settled 
by  a  legal  tribunal,  its  judgment  must  be  reviewed  on  writ  of  error.''^ 

D.  Appeal.'''    The  term  "  appeal "  was  not  originally  applicable  to  the  tribunals 


questions  of  advancements,  but  not  a  claim 
made  by  one  heir  against  another  arising  out 
of  the  latter's  failure  to  comply  with  his  bid 
for  realty  descended  from  the  decedent  and 
exposed  for  sale  by  the  court  in  partition 
proceedings.  Matter  of  Landis,  2  Phila. 
(Pa.)  217.  Persons  may  also  appear  and 
show  that  they  have  succeeded  to  the  interest 
of  an  heir  and  are  entitled  to  his  share  of 
the  proceeds.    In  re  Coombs,  8  N.  J.  Eq.  78. 

The  purchaser  obtains  all  the  title  and  in- 
terest of  the  decedent  in  the  property  (Ward 
V.  West,  (Tenn.  Ch.  App.  1895)  35  S.  W. 
563;  Guilford  v.  Love,  49  Tex.  715),  which, 
unless  there  is  a  reservation,  includes  grow- 
ing crops  (Burns  v.  Coopsr,  31  Pa.  St.  426; 
Hancock  v.  Caskey,  8  S.  C.  282)  ;  and  his  title 
is  as  free  from  collateral  attacks  as  are  other 
titles  based  on  judicial  proceedings.  If  there 
is  any  heir,  however,  over  whom  the  court 
did  not  acquire  jurisdiction,  his  title  is  not 
divested,  and  he  cannot  be  required  before 
recovering  his  property  to  repay  the  pur- 
chase-money of  the  void  sale  (Perrine  v. 
Kohr,  20  Pa.  Super.  Ct.  36). 

The  cost  of  the  proceeding  must  be  borne 
by  the  estate.  Phelps  v.  Stewart,  17  Md. 
231. 

67.  Bills  of  review. —  These  proceedings  are 
often  spoken  of  as  revisory.  Whether  they 
are  ever  properly  so  spoken  of  need  not  be 
here  considered.  The  functions  of  these  bills 
are  considered  in  the  note  to  Brewer  v.  Bow- 
man, 3  J.  J.  Marsh.  (Ky.)  492,  20  Am.  Dec. 
100,  and  they  are  doubtless  as  applicable  to 
partition  as  to  other  suits  in  equity.  They 
are  not,  however,  appellate  proceedings,  but 
take  place  in  courts  of  the  same  rank  as  that 
whose  decree  is  reviewed,  and  generally  in 
the  same  court.  The  relief  formerly  obtained 
by  thorn  is  by  the  more  modern  practice  ob- 
tainable by  a  simple  suit  in  equity,  such  as 
is  within  tlie  decisions  hereinbefore  cited  in 
supra,  III,  Q,  5.  In  some  of  the  states  these 
bills  are  specially  provided  for  by  statutes 
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giving  the  right  to  persons  not  personally 
served  with  process  and  to  minors  and  in- 
competents whose  guardians  did  not  properly 
defend  for  them  to  appear  within  a  time 
stated  and  obtain  a  review  of  the  partition. 
The  bill  or  other  mode  of  applying  for  such 
review  does  not,  however,  institute  an  appel- 
late proceeding.  Bundy  v.  Hall,  GO  Ind.  177; 
Armistead  v.  Barber,  82  Miss.  788,  35  So. 
199;  Lindell  Real  Estate  Co.  v.  Lindell,  142 
Mo.  61,  43  S.  W.  368. 

68.  See  infra,  V,  B. 

69.  See  infra,  V,  C. 

70.  See  infra,  V,  D. 

71.  Certiorari  generally  see  Ceetioeaei, 
6  Cyc.  730. 

72.  Bryant  v.  Stearns,  16  Ala.  302  (where 
it  was  declared  to  be  the  only  remedy  under 
the  act  of  1803,  then  in  question,  while  in 
a  Maine  case  it  was  said  to  be  a  proper 
remedy,  and  the  question  whether  any  other 
remedy  existed  was  expressly  reserved)  ;  Dyer 
V.  Lowell,  30  Me.  217;  Cozens  v.  Dickinson, 
3  N.  J.  L.  507. 

73.  Note  to  Wulzen  v.  San  Francisco,  40 
Am.  St.  Eep.  29;  and,  generally,  Ceetioeaei, 
6  Cyc.  730. 

74.  Writ  of  error  generally  see  Appeal 
AND  Ekeoe,  2  Cyc.  474. 

75.  Cooper  v.  Armstrong,  3  Greene  (Iowa) 
120;  Smith  v.  Rice,  11  Mass.  507  (where  a 
writ  of  error  was  held  to  be  the  proper 
remedy  to  review  a  partition  in  probate,  al- 
though an  appeal  might  have  been  prosecuted 
had  the  party  aggrieved  not  been  out  of  the 
state  and  thereby  prevented  from  being 
heard)  ;  Eobinson  v.  Baruff,  6  Ohio  Dec. 
(Reprint)  1107,  10  Am.  L.  Rec.  485;  Jordan 
V.  Jordan,  8  Ohio  Cir.  Ct.  431,  4  Ohio  Cir. 
Dec.  290;  Laird  v.  Walkinshaw,  (Pa.  1888) 
15  Atl.  898. 

76.  15rown  V.  Cranberry  Iron,  etc.,  Co.,  72 
Fed.  90,  18  C.  C.  A.  444. 

77.  Appeal  generally  see  Appeal  and 
Eeeoe,  2  Cyc.  274. 
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of  the  law,  but  was  always  applicable  in  chancery,  and  there  meant  the  removal 
of  the  cause  to  a  higher  revisory  tribunal  for  the  purpose  of  obtaining  the  judg- 
ment of  the  latter  therein,  notwithstanding  any  judgment  which  might  have  been 
entered  in  the  subordinate  court.  Therefore,  where  the  partition  is  in  chancery, 
strictly  speaking,  the  appellate  remedy  is  by  appeal  only.  But  in  the  greater  part 
of  the  United  States  the  remedy  by  appeal  has,  by  statute,  been  extended  so  as  to 
include  a  variety  of  proceedings,  and  often  so  as  to  supplant  that  by  writ  of  error. 
Wherever  statutes  of  this  character  are  in  force,  the  appellate  remedy  in  parti- 
tion is  by  appeal. 

E.  What  Is  Appealable  or  Reviewable — l.  Generally  Only  a  Decision 
Designated  by  Statute.  By  the  English  law,  the  right  to  appeal,  or  in  other  words, 
to  prosecute  any  appellate  proceeding  is  purely  statutory,  and  except  in  the  cases 
where  the  right  is  given  by  statute,  every  litigant  must  content  himself  with  the 
decision  of  the  tribunal  having  original  jurisdiction  of  his  cause.™  The  same 
rule  must  prevail  in  the  United  States,  except  where  the  constitution  of  the  state 
has  created  appellate  tribunals  and  given  them  jurisdiction  of  causes.  There- 
fore, to  ascertain  what  decisions  in  partition  are  subject  to  review,  one  must  con- 
sult the  constitution  and  statutes  of  the  state  in  which  the  question  is  presented, 
for,  if  the  right  of  appeal  has  not  been  created  by  the  one  or  the  other,  it  does  not 
exist.'^^ 

2.  Final  Judgment  or  Decree  Is  Generally  Required.  Both  at  law  and  in 
equity,  whether  the  proceeding  was  by  writ  of  error  or  by  appeal,  and  also  under 
statutes  where  the  latter  remedy  practically  included  all  that  had  formerly  been 
obtainable  by  both,  there  was  an  approach  to  unanimity  in  withholding  the 
remedy  until  there  had  been  a  final  judgment  or  decree.  Probably  this  had  its 
foundation  in  the  theory  that,  until  a  final  decision  in  the  trial  court,  the  higher 
tribunal  could  not  know  but  the  lower  would,  either  on  its  own  motion  or  at  the 
suggestion  of  a  party,  correct  the  error  complained  of  and  tlius  make  resort  to 
the  appellate  tribunal  unnecessary.  Whatever  be  the  reason,  it  may  be  regarded 
as  settled  in  partition,  in  the  absence  of  some  statute  to  the  contrary,  that  no 
appellate  proceeding  can  be  maintained,  whatsoever  its  name  or  character,  anterior 
to  the  final  judgment  or  decree.^" 


78.  Atty.-Gen.  v.  Sillem,  10  H.  L.  Gas.  704, 
10  Jur.  N.  S.  446,  10  L.  T.  Rep.  N.  S.  434, 
4  New  Rep.  29,  12  Wkly.  Rep.  641,  11  Eng. 
Reprint  1200;  Rex  v.  Cashionbury,  3  D.  &  R. 
35,  26  Rev.  Rep.  604,  16  E.  C.  L.  132;  Von 
Stentz  f.  Comyn,  12  Ir.  Eq.  622. 

79.  Hoy  V.  Hites,  11  Ohio  254;  Doane  v. 
Fleming,  Wright  (Ohio)  168. 

Applicability  of  general  statutes. — Although 
proceedings  in  partition  are  not  spscially 
named  in  the  statutes  providing  for  appeals, 
they  may  fall  within  some  class  designated 
therein,  and  whether  they  do  so  is  sometimes 
a  question  of  contention  and  doubt.  Tims, 
in  Ohio,  the  right  of  appeal  having  been 
allowed  in  all  civil  cases,  the  court  was  first 
of  the  opinion  that  this  included  statutory 
proceedings  in  partition  (Mack  v.  Bonner,  3 
Ohio  St.  366)  ;  next  that  it  did  not  (Barger 
V.  Cochran,  15  Ohio  St.  460)  ;  and  finally 
that  it  did  (McRoberts  v.  Lockwood,  49  Ohio 
St.  374,  34  N.  E.  734;  Elstner  v.  Fisher,  12 
Ohio  Cir.  Ct.  517,  5  Ohio  Cir.  Dec.  597; 
Swihart  v.  Swihart,  7  Ohio  Cir.  Ct.  338,  4 
Ohio  Cir.  Dee.  624;  Stone  v.  Doster,  7  Ohio 
Cir.  Ct.  8,  3  Ohio  Cir.  Dee.  637). 

Amount  in  controversy. —  Often  the  juris- 
diction of  a  court  to  exercise  appellate  juris- 
diction is  made  dependent  on  the  amount  in 


controversy.  When  such  is  the  case  and  the 
proceeding  is  in  partition,  such  amount  is 
not  measured  by  the  value  of  the  whole  prop- 
erty, but  only  by  the  value  of  that  in  dispute. 
Hence,  if  the  dispute  respects  one  moiety 
only,  jurisdiction  cannot  be  entertained  if  the 
value  of  such  moiety  is  not  shown  to  equal 
or  exceed  the  amount  fixed  as  essential.  Mc- 
Carthy V.  Provost,  103  U.  S.  673,  26  L.  ed. 
337;  Green  v.  Fisk,  103  U.  S.  518,  26  L.  ed. 
485. 

80.  California. — 'Gates  v.  Salmon,  28  Cal. 
320. 

Florida. —  Camp  Phosphate  Co.  v.  Ander- 
son, 48  Fla.  226,  37  So.  722,  111  Am.  St. 
Rep.  77. 

Georgia. —  Berryman  v.  Haden,  112  Ga. 
752,  38  S.  E.  53. 

Indiana. —  Davis  v.  Davis,  36  Ind.  160. 

Kentucky. —  Talbot  v.  Todd,  7  J.  J.  Marsh. 
456. 

Mississippi. —  Gilleylen  v.  Martin,  73  Miss. 
695,  19  So.  482. 

Missouri. —  Pipkin  v.  Allen,  29  Mo.  229; 
Ivory  V.  Delore,  26  Mo.  505;  Stephens  v. 
Hume,  25  Mo.  349. 

Nebraska. — ■  Atwood  V.  Atwood,  45  Nebr. 
201,  63  N.  W.  362. 

New  York.—  Beebe  v.  Griffing,  6  N.  Y.  465. 
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8.  What  Judgments  or  Decrees  Are  Final,    Tlio  first  or  interlocutory  jiuJg- 

iTieiit  was  the  one  (loclariDij  the  p:irtien  to  liohl  the  j>ro[;ei-ty  as  coteiiarits,  stating 
tile  ujoieties  of  each,  and  directing  partition  to  be  made  accordingly.  Jt  was  not 
final,  and  lience  not  directly  reviewable  by  either  appeal  therefrom  or  writ  of 
error  thereto.''^  This  view,  althoiigli  supported  by  the  weight  of  antliorify,  has 
not  passed  unchallenged.  The  minority  insists  that  when  a  judgtnent  is  entered 
declaring  the  interests  of  the  ])artie8  and  directing  partition  to  be  made  accord- 
ingly, nothing  remains  to  be  done  except  to  carry  out  such  judgment,  and  there- 
fore that  it  is  final  and  aj^pealable.**^    Let  us  su];pose  that  the  interlocutory 


'North  Carolina. —  Albemarle  Steam  Nav. 
Co.  V.  Worrell,  133  N.  C.  93,  45  S.  E.  400; 
Medford  v.  Harrell,  10  N.  C.  41. 

Oregon. — Sterling  o.  Sterling,  43  Oieg.  200, 
72  Pac.  741. 

United  States. —  Gresn  v.  Fisk,  103  U.  S. 
518,  26  L.  ed.  485  [followed  in  Green  v.  Fisk, 
154  U.  S.  668,  14  S.  Ct.  1103,  26  L.  ed. 
486]. 

See  38  Cent.  Dig.  tit.  "  Partition,"  §  425 ; 
and  Appeal  and  Error,  2  Cyc.  538  et  seq. 

Order  confirming  report. —  Tlierefore  the 
appeal  or  writ  of  error  is  usually  from  the 
order  confirming  the  report  of  the  commis- 
sioners making  the  partition.  Bull  v.  Pyle, 
41  Md.  419.  This  is  also  the  order  usually 
appealed  from  when  the  proceeding  is  in  the 
orphans'  court  or  elsewhere  as  a  part  of  the 
settlement  and  distribution  of  the  estate  of 
a  decedent.  Earl  v.  Rowe,  35  Me.  414,  58 
Am.  Dee.  714;  Cozens  v.  Dickinson,  3  N.  J.  L. 
507. 

Under  the  modern  or  statutory  proceeding 
for  partition  many  questions  are  determinable 
in  addition  to  what  are  the  moieties  of  the 
parties,  and  what  allotments  fairly  and  im- 
partially correspond  to  them,  and  whenever 
the  determination  of  one  of  such  questions 
so  establishes  and  declares  the  liability  of  a 
party  that  it  may  be  enforced  by  the  sale  of 
specific  property  or  by  an  execution  leviable 
on  his  property  generally,  the  judgment  is  so 
far  final  against  him  as  to  sustain  his  appeal 
therefrom.  Taylor  v.  Dawson,  65  111.  App. 
232;  Holloway  v.  Holloway,  97  Mo.  628,  11 
S.  W.  233,  10  Am.  St.  Eep.  339;  Fredericks 
V.  Davis,  6  Mont.  457,  13  Pac.  124. 

Orders  entered  after  final  judgment. —  The 
statutes  controlling  appeals,  in  most  of  the 
states,  expressly  specify,  as  subjects  of  ap- 
peal, orders  made  after  final  judgment;  and 
perhaps,  even  in  the  absence  of  such  statutes, 
many  of  such  orders  are  appealable  when 
they  are  in  the  nature  of  final  judgments  be- 
cause enforceable  against  a  party,  and  their 
enforcement  must  deprive  him'  of  property 
or  of  its  possession,  or  subject  him  to  per- 
sonal liability.  Hence  an  appeal  may  be 
prosecuted  from  an  order  setting  aside  a  sale 
(Comstock  V.  Purple,  49  111.  158;  Hollett  v. 
Evans,  28  Ind.  61),  or  from  an  order  allow- 
ing an  attorney's  fee  (Draper  v.  Draper,  29 
Mo.  13).  No  appeal  can,  however,  be  sus- 
tained to  review  or  reverse  an  order  made 
after  final  jiidgment,  if  it  is  merely  obeying 
or  carrying  into  efFect  an  order  of  the  appel- 
late court  in  a  prior  appeal.  Murphy  v. 
Murphy,  45  La.  Ann.  1482,  14  So.  212;*Mc- 
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Mahon's  Estate,  215  Pa.  St.  10,  64  Atl.  321. 

81.  Calif ornui. —  Peck  v.  Vandanberg,  30 
Cal.  11;  Gates  v.  Salmon,  28  Cal.  320. 

Florida. —  Camp  Pliosphate  Co.  v.  Ander- 
son, 48  Fla.  226,  37  So.  722,  111  Am.  St. 
Rep.  77 ;  Putnam  v.  Lewis,  1  Fla.  455. 

Georgia. —  Berryman  V.  Haden,  112  Ga.. 
752,  38  S.  E.  53. 

Indiana. —  Kern  V.  Maginniss,  41  Ind.  398; 
Davis  V.  Davis,  36  Ind.  100. 

Kentucky. —  Talbot  v.  Todd,  7  J.  J.  Marsh. 
456;  Beatty  v.  Beatty,  5  S.  W.  711,  10  Ky. 
L.  Rep.  72. 

Mississippi. —  Gilleylen  v.  Martin,  73  Miss. 
695,  19  So.  482. 

Missouri. — -Bulleri;.  Linzee,  100  Mo.  95,  13 
S.  W.  344 ;  Holloway  v.  Holloway.  97  Mo.  628, 

11  S.  W.  233,  10  Am.  St.  Rep.  339;  Gudgell 
V.  Mead,  8  Mo.  53,  40  Am.  Dec.  120. 

Nebraska. — Atwood  v.  Atwood,  45  ICebr. 
201,  63  N.  W.  362. 

Neio  Yor7;.— Tilton  v.  Vail,  117  N.  Y.  520, 
23  N.  E.  120;  Beebe  v.  Griffing,  6  N.  Y.  465. 

North  Carolina. — Albemarle  Steam  Nav. 
Co.  V.  Worrell,  133  N.  C.  93,  45  S.  E.  466; 
Medford  v.  Harrell,  10  N.  C.  41. 

Penrisylvania. —  Wistar's  Appeal,  115  Pa. 
St.  241,  8  Atl.  797;  Christy's  Appeal,  110  Pa. 
St.  538,  5  Atl.  205;  Gesell's  Appeal,  84  Pa. 
St.  238. 

rea;as.— White  v.  Mitchell,  60  Tex.  164. 

United  States.— ClsiA  v.  Roller,  199  U.  S. 
541,  26  S.  Ct.  141,  50  L.  ed.  300;  Green  v. 
Fisk,  154  U.  S.  668,  14  S.  Ct.  1193.  26  L.  ed. 
486  Ifolloicing  Green  v.  Fisk,  103  U.  S.  518, 
26  L.  ed.  485]. 

See  38  Cent.  Dig.  tit.  "  Partition,"  §  425. 

82.  Illinois. — Ames  v.  Ames,  148  111.  321, 
36  N.  E.  110;  Allison  v.  Drake,  145  111.  500, 
32  N.  E.  537. 

Indiana. —  See  Mayer  v.  Haggerty,  138  Ind. 
628,  38  N.  E.  42. 

7o!OT.— Williams  v.  Wells,  62  Iowa  740,  16 
N.  W.  513;  Ramsay  v.  Abrams,  58  Iowa  512, 

12  N.  W.  555. 

Louisiana. —  Ruthenberg  v.  Helberg,  43  La. 
Ann.  410,  9  So.  99;  Blanchard  v.  Bianchard, 
7  La.  Ann.  529;  MeCoUum  v.  Palmer,  1  Rob. 
512. 

Michigan. —  Damouth  v.  Klock,  28  Mich. 
163. 

Ohio. —  McRoberts  v.  Lockwood,  49  Ohio 
St.  374,  34  N.  E.  734. 

In  Indiana  a  middle  or  compromise  position 
is  maintained.  It  is  that  where  the  action  is 
primarily  for  partition,  "  an  appeal  will  not 
lie  from  the  intcilocutory  order  of  the  court 
appointing  commissioners  to  make  partition 
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judgment,  in  addition  to  fixing  the  moieties  of  tlie  parties,  directs  a  sale  of  the 
property,  or  that,  commissioners  having  been  appointed,  they  liave  reported  tliat 
partition  shall  be  made  by  sale,  and  the  court  has  directed  accordingly.  We  here 
reach  the  point  where,  not  only  is  no  further  determination  required  to  fix  the 
rights  of  the  parties,  but  the  judgment,  if  executed,  must  divest  them  of  their 
property.  There  is  therefore  still  more  reason  for  declaring  it  appealable,  and  it 
has  been  so  declared,^^  but  from  this  reasonable  declaration  there  is  dissent.^* 

4.  Statutes  Granting  Appeals  From  Interlocutory  Judgments.  A  very  obvious 
inconvenience  attending  the  rule  that  the  judgment  declaring  the  rights  of  the 
parties  and  directing  partition  accordingly  is  not  so  final  as  to  support  an  appeal 
is,  that,  althongh  there  is  serious  doubt  of  the  freedom  of  the  judgment  from 
error,  the  parties  must  proceed  to  have  the  allotments  made  and  the  whole  par- 
tition consummated,  and  suffer  great  delay  and  expense  subject  to  the  risk  of 
having  all  their  labor  undone  and  their  expense  rendered  profitless  by  an  appeal, 
which,  although  succeeding  the  final  judgment,  must,  upon  a  reversal,  set  aside  the 
interlocutory  judgment  also.  Hence  enactments  in  a  few  of  the  states  expressly 
granting  the  right  of  appeal  from  judgments  or  decrees  in  partition.^^  Under 
these  statutes  the  judgments  declaring  the  moieties  of  the  parties  and  appointing 
commissioners  to  make  partition  are  interlocutory  and  subject  to  appeal,^^  and  the 
failure  to  appeal  from  interlocutory  judgments  precludes  the  party  from  review- 
ing them,  notwithstanding  his  subsequent  appeal  from  the  final  judgment.^''  A 
like  result  must  follow  in  those  states  where  the  courts  hold  that  the  final  judg- 
ment, for  the  purposes  of  appeal,  is  the  one  declaring  the  interests  of  the  parties, 


between  the  parties,"  but  if  there  is  real  liti- 
gation as  to  the  title  or  any  other  right  or 
matter,  its  decision  is  a  sufficient  foundation 
for  an  appeal,  although  the  court  has  pro- 
ceeded no  further  than  to  appoint  commis- 
sioners. Jackson  v.  Myers,  120  Ind.  504,  22 
N.  E.  90,  23  N.  E.  86. 

Error  that  will  prejudice  appellant  at  trial. 
—  For  a  general  statement  of  when  an  inter- 
locutory judgment  may  be  appealable  because 
of  "  some  error  of  law  that  will  prejudice  the 
appellant  in  his  trial,  and  which  error  of  law 
goes  to  the  root  of  the  matter  "  see  Capell  f. 
Moses,  36  S.  C.  559,  15  S.  E.  711. 

83.  Florida. —  Camp  Phosphate  Co.  v.  An- 
derson, 48  Fla.  226,  37  So.  722,  111  Am.  St. 
Eep.  77. 

Georgia. — Lochrane  v.  Equitable  Loan,  etc., 
Co.,  122  Ga.  433,  50  S.  E.  372. 

Indiana. —  Kreitline  v.  Franz,  106  Ind.  359, 
6  N.  E.  912;  Fleenor  v.  Drisldll,  97  Ind.  27; 
Benefiel  v.  Aughe,  93  Ind.  401 ;  Hunter  v. 
Miller,  17  Ind.  88. 

Louisiana. —  Hewes  V.  Baxter,  45  La.  Ann. 
1059,  13  So.  821;  Hewes  v.  Baxter,  45  La. 
Ann.  1049,  13  So.  817. 

Missouri. —  Durham  v.  Darby,  34  Mo.  447. 

Virginia. —  Stevens  v.  McCormick,  90  Va. 
735,  19  S.  E.  742. 

Wisconsin. —  Vesper  v.  Farnsworth,  40  Wis. 
357. 

United  States. —  East  Coast  Cedar  Co.  v. 
People's  Bank,  111  Fed.  446,  49  C.  C.  A. 
422. 

See  38  Cent.  Dig.  tit.  "  Partition,"  §  425. 

Discretion  of  court. —  Whether  an  appeal 
shall  be  allowed  appears  to  rest  in  the  dis- 
cretion of  the  court.  Lowd  v.  Brigham,  154 
Mass.  107,  26  N.  E.  1004. 

84.  Lee  v.  Pindle,  11  Gill  &  J.  (Md.)  362; 
Buller  V.  Linzee,  100  Mo.  05,  13  S.  W.  344; 


Turpin  v.  Turpin,  88  Mo.  337 ;  Murray  v. 
Yates,  73  Mo.  13 ;  Parkinson  v.  Caplinger,  65 
Mo.  290;  Cawthon  v.  Searcy,  12  Lea  (Tenn.) 
649;  Thruston  v.  Belote,  12  Heisk.  (Tenn.) 
249;  Meek  v.  Mathis,  1  Heisk.  (Tenn.)  534. 

To  illustrate  the  rule  that  an  appeal  does 
not  lie  from  an  interlocutory  order  or  judg- 
ment, we  may  mention  that  in  Louisiana  all 
rulings  of  court  and  orders  before  the  notary 
are  interlocutory  (Marionneaux  v.  Marion- 
neaux,  28  La.  Ann.  392),  that  the  same 
ruling  applies  to  orders  of  court  refusing  to 
confirm  a  partition  made  by  commissioners 
(Boyce  v.  Wheeler,  133  Mass.  554),  refusing 
to  set  it  aside,  there  being  no  order  of  con- 
firmation (Papin  V.  Blumenthal,  41  Mo.  439), 
stating  the  opinion  of  the  court  on  the  nature 
of  the  estate  created  and  as  to  the  rights  of 
the  parties,  ordering  the  taking"  of  testimony 
on  the  question  of  adverse  possession  and  re- 
serving the  right  to  determine  therein  and  aa 
to  the  relief  to  which  a  tenant  in  tail  might 
be  entitled  (Wickes  v.  Wickes,  98  Md.  307, 
56.Atl.  1017),  confirming  a  commissioner's 
report,  Avhere  the  plan  adopted  is  dependent 
on  a  sale  of  part  of  the  property  which  has 
not  taken  place  (Clark  v.  Roller,  199  U.  S. 
541,  26  S.  Ct.  141,  50  L.  ed.  300),  or  allow- 
ing counsel  fees  subject  to  the  usual  excep- 
tions (Johnson  v.  Hoover,  75  Md.  486,  23 
Atl.  903). 

85.  Cal  Code  Civ.  Proc.  §  963,  subd.  2; 
Bloom  V.  Gordan,  150  Cal.  762,  90  Pac.  115. 

This  statute  does  not  apply  to  judgments 
entered  before  its  passage.  Peck  r.  Courtis, 
31  Cal.  207;  Gates  v.  Salmon,  28  Cal.  320. 

86.  Dore  v.  Klumpke,  140  Cal.  356,  73  Pac. 
1064;  Watson  v.  Sutro,  77  Cal.  609,  20  Pac. 
88;  Barry  v.  Barry,  56  Cal.  10. 

87.  Barry  v.  Ba'rrv,  56  Cal.  10;  Regan  V. 
McMahon,  43  Cal.  625. 
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in.  which  case  an  appeal  from  tlic  final  judgment  confirming  the  partition  made 
l)y  tlic  cornmiBsioners  will  not  enal>]e  the  appellant  to  question  the  correctncBS  of 
tlio  pi-ior  judgment.^** 

F.  Who  May  Appeal.  In  partition,  as  in  other  cases,  the  right  of  appeal  exists 
in  favor  of  any  pcrBon  prejudicially  afrcctod  by  the  judgment  or  order  appealed 
from.^"  On  the  other  liand,  one  not  beneficially  interested  cannot  appeal/'  If  a 
party  has  accepted  the  benefit  of  the  judgment,  as  by  selling  tiie  parcel  allotted 
to  him  on  partition,  he  waives  and  loses  his  right  to  appeal.'^'  lie  may  by  his 
express  agreement,  or  by  his  gross  laches,  or  by  any  course  of  conduct  creating 
an  estoppel  against  himself,  lose  his  right  of  appeal.*^  When  a  sale  in  partition 
has  been  made  and  the  question  subsequently  arising  is  whether  it  shall  be  con- 
firmed or  set  aside,  the  order  entered  thereon,  if  appealable,  may  be  appealed  from 
by  either  party  or  by  the  purchaser.®^ 

G.  Notice  of  Appeal.  The  appeal  or  writ  of  error  institutes  a  new  proceed- 
ing for  the  maintenance  of  which  it  is  necessary  that  a  notice  or  wri,t  be  served 
to  give  the  appellate  court  jurisdiction.  The  appellant,  or  plaintiff  in  error, 
must  cause  this  service  to  be  made  upon  every  other  party  who  might  be  preju- 
diced by  the  reversal  or  modification  of  the  judgment.^^  Otherwise  the  appeal 
will  be  dismissed.  If,  however,  the  appellate  proceeding  is  directed  against 
specific  parts  of  the  judgment  only,  it  is  sufficient  to  make  service  only  on  the 
parties  interested  in  those  parts.^^  The  notice  of  appeal  must  not  precede  the 
order  or  judgment  from  which  the  appeal  is  taken,^®  but  must  be  filed  within  the 
time  thereafter  designated  by  the  statute.^'' 

H.  General  Principles  Applicable  to  Appellate  Proceeding's — l.  Error 
Must  Be  Affirmatively  Shown.  Whether  the  proceeding  is  by  appeal  or  writ  of 
error,  the  presumption  will  be  indulged  that  the  action  of  the  lower  court 
was  free  from  error  or  irregularity,  and  he  who  assails  it  must  show  affirmatively 
what  was  the  action  taken,  and  that  such  action  was  erroneous  or  irregular.  Error 
will  not  be  presumed.^^    In  applying  this  principle  to  a  discretionary  action  of 
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432;  Miller  v.  Rea,  71  Cal.  405,  12  Pac.  431. 

96.  McDade  v.  McDade,  56  Ala.  598 ;  Regan 
V.  McMahon,  43  Cal.  625. 

97.  Kern  v.  Maginniss,  41  Ind.  398 ;  Griffin 
v.  Griffin,  10  Ind.  170;  liolderman  v.  Holder- 
man,  5  B.  Mon.  (Ky.)  384. 

Pecsons  under  disability. —  Under  many 
statutes  the  time  within  which  an  appeal  may 
bo  taken  or  a  writ  of  error  sued  out  does  not 
run  against  persons  under  disability,  such  as 
infants,  incompetents,  and  married  women. 

[V,  E.  4] 


To  the  application  of  the  rule  it  is  essential 
that  the  person  having  the  right  of  appeal  be 
at  the  time  it  accrues  under  disability.  If 
he  is  not,  and  the  time  having  commenced  to 
run  against  him,  he  dies,  and  the  right  passes 
from  him  to  persons  under  disability,  they 
are  not  protected  thereby,  but  must  take 
their  appeal  or  sue  out  their  writ  of  error 
within  the  time  which  would  have  been  avail- 
able to  him  had  he  not  died.  Hinde  v. 
mitney,  31  Ohio  St.  53. 

98.  Arhansas. —  Landon  v.  Morris,  75  Ark. 
6,  86  S.  W.  672. 

California. —  Mesnager  v.  Da  Leonis,  140 
Cal.  402,  73  Pac.  1052;  Adams  v.  Hopkins, 
(1902)  69  Pac.  228. 

Indiana. — Amory  v.  Carpenter,  8  Blaekf. 
280. 

Iowa. —  Snyder  v.  Snyder,  75  Iowa  255,  39 
N.  W.  297. 

Louisiana. —  Hansell  v.  Hansell,  44  La. 
Ann.  548,  10  So.  941. 

Missouri. —  Wauchope  v.  McCormick,  158 
Mo.  660,  59  S.  W.  970;  Bayha  r.  Kessler,  79 
Mo.  555;  Perkins  v.  Goddin,  111  Mo.  App. 
429,  85  S.  W.  936. 

'Ncio  York. —  Wainman  v.  Hampton,  110 
N.  Y.  420,  18  N.  E.  234. 
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113;  O'bonnell  v.  Clements,  23  Pa.  Super. 
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See  38  Cent.  Dig.  tit.  "Partition,"  §  425 
et  seq. 
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the  lower  court,  the  assumption  must  be  indulged  that  the  discretion  was  not 
abused.^'' 

2.  A  Party  Cannot  Urge  an  Error  Caused  or  Consented  to  by  Himself.  One 

who  induces  a  court  to  pursue  any  mode  ot  proceeding,  to  make  any  order,  or  to 
render  any  judgment,  cannot  afterward  assail  it  for  error  or  irregularity.^ 

3.  The  Error  Must  Be  Prejudicial.  Although  an  error  may  have  been,  or 
indubitably  was,  committed,  it  will  not  warrant  aiiy  action  by  the  appellate  court 
if  it  did  not  injuriously  affect  any  one.  Whether  and  when  prejudice  will  be 
presumed  from  error,  we  shall  not  consider.  It  suffices  our  present  purpose  to 
state  that  when,  notwithstanding  an  error,  it  appears  that  no  substantial  right  has 
been  denied,  the  judgment  must  be  affirmed.^  Error,  although  prejudicial,  may 
be  so  insignificant  in  its  consequences  as  not  to  require  a  reversal.*  But  if  parti- 
tion is  denied  on  the  erroneous  conclusion  that  an  infant  plaintiff  had  no  such 
interest  in  the  property  as  entitled  him  to  a  partition,  reversal  will  not  be  denied 
on  the  ground  that  the  trial  court  might  have  denied  the  partition  for  the  reason 
that  it  was  not  for  the  best  interest  of  plaintiff.* 

4.  The  Error  Must  Affect  the  Appellant.  "We  have  shown  that  the  error 
assigned  must,  to  support  the  appeal  or  writ  of  error,  have  been  prejudicial.  To 
this  must  be  added  that  it  must  have  been  prejudicial  to  the  party  complaining  of 
it.  It  is  not  sufficient  that  it  operated  prejndicially  to  another  person,  who  does 
not  complain  of  it,  nor  assign  it  as  error.^ 

5.  The  Right  of  Appeal  May  Be  Waived.  This  may  result  from  an  express 
waiver,  from  a  consent  to  or  acceptance  of  the  benefits  of  the  judgment,  or  from 
failing  to  take  some  action  within  the  time  allowed  by  law  necessary  to  inaugurate 
or  to  sustain  the  appeal,*'  and  in  eveiy  other  mode  in  which  the  right  to  appeal 
may  be  waived  in  actions  of  any  other  class.  Eut  where  the  waiver  is  by  failure 
to  do  some  act  necessary  to  obtain  jurisdiction  over  the  respondent,  he  may,  in 
turn,  waive  such  implied  waiver  by  appearing  at  the  hearing  without  interposing 
any  motion  to  dismiss.''' 

I.  Manner  of  Preserving"  or  Taking  Advantage  of  Errors.  Although 
the  trial  judge  cannot,  strictly  speaking,  be  deemed  to  have  any  personal  interest 
in  a  judicial  proceeding  taking  place  before  him,  nor  in  the  subsequent  reversal  or 
affirmance  of  his  action  therein,  there  is  a  feeling  that  he  ought  to  have  a  fair 
opportunity  to  act  advisedly  and  to  escape  the  danger  of  inadvertent  error,  and, 
to  this  end,  that  a  party  present  in  court  should  object,  or  in  other  words,  call  the 
attention  of  the  court  to  any  action  which  he  deems  prejudicial  to  his  interests 
and  which  he  thinks  ought  not  to  be  taken.  Failing  to  so  object,  it  may  be 
assumed  that  he  consents.  Partly  from  these  reasons  has  arisen  the  general  rule 
that  an  objection  not  interposed  or  a  privilege  not  sought  may  be  deemed  waived  ; 
and,  at  all  events,  that  it  cannot  be  interposed  for  the  first  time  on  the  appeal.^ 
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Therefore,  at  every  stage  of  the  proceeding,  due  attention  mufit  he  given  to  it, 

and  objection  interposed  to  every  act  to  which  tlic  j^ai'tj  doc8  not  asfient  and 
which  may  l»e  erroneous  or  irregular.  Coinrnencing  with  the  complaint,  every 
objection  thereto  should  he  made  promptly,  uiiIchs  the  statute  expressly  provides 
that  the  failure  to  make  it  is  not  a  waiver.  In  truth,  there  is  an  inclination,  even 
when  an  objection  going  to  the  sufKciency  of  the  complaint  is  one  not  waived  by 
failing  to  demur,  not  to  consider  it  on  appeal  wlien  it  does  not  appear  to  have 
been  insisted  on  in  the  trial  court.^  "When  the  issues  are  formed  and  the  court 
proceeds  with  the  trial  of  the  cause,  the  same  measures  should  be  taken  as  in 
other  cases  to  prevent  the  introduction  of  incom])etent  and  the  rejection  of 
competent  evidence,  and  for  an  error  in  eitlier  respect,  or  in  a  finding  or  a  verdict 
not  sustained  by  the  evidence,  there  is  generally  redress  by  a  motion  for  a  new 
trial  and  by  an  appeal  from  any  order  denying  it,  and  the  failure  to  pursue  this 
mode  of  redress  generally  prevents  the  assertion  of  these  matters  on  appeal.^" 
Kewly  discovei-ed  evidence  and  other  grounds  allowable  in  other  cases  are  equally 
potent  in  obtaining  new  trials  in  actions  for  jjartition.^'  At  least  when  the  proceed- 
ing is  at  law,  the  appellate  court  will  not  undertake  to  determine  as  between  con- 
flicting evidence,  but  will  affirm  the  judgment  or  order  denying  the  new  trial, 
unless  upon  some  material  issue  the  verdict  or  finding  is  not  supported  by  any  evi- 
dence, or  is  against  all  of  the  evidence.^^  So  in  the  proceedings  subsequent  to  the 
interlocutory  judgment,  objections  should  be  made  and  exceptions  taken  to  all  acts 
deemed  prejudicial.  If  the  appointment  of  a  referee  is  proposed  to  which  a  party 
has  objection,  he  should,  if  he  has  opportunity,  make  the  objection  known;  and  on 
the  other  hand,  if  a  party  has  the  right  to  suggest  and  wishes  to  insist  upon  the 
appointment  of  a  person  as  referee,  his  name  should  be  presented  to  the  court,  and 
in  either  event  the  action  of  the  court  should  be  excepted  to  if  in  erroneous  denial 
of  a  right.  When  the  commissioners  present  the  report  of  their  proceedings,  any 
party  not  satisfied  therewith  may  file  exceptions  thereto,  assailing  it  either  for  ine- 
quality or  other  error  of  judgment  in  making  the  allotments,  or  for  any  other  error 
or  irregularity  in  the  proceedings,  bring  such  exceptions  on  for  hearing,  support 
them  with  such  evidence  as  maybe  available,  and  except  to  any  action  of  the  court 
thereon  which  he  deems  both  erroneous  and  prejudicial,  and  then  only  may  he 
hope  for  redress  by  appeal. For  in  the  absence  of  evidence  to  the  contrary,  it  must 
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Thus  if  the  partition  is  made  by  a  sale  of 
the  property,  due  objection  must  be  interposed 
to  any  irregular  or  erroneous  action  of  the 
commissioner  or  officer  making  it,  and  sup- 
ported by  competent  evidence,  and  excep- 
tion taken  and  error  assigned  to  any  errone- 
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be  presumed,  both  in  tlie  lower  court  and  on  appeal,  that  the  action  of  the  com- 
missioners was  fair  and  proper,^''  and  in  the  presence  of  conflicting  evidence,  the 
trial  court  will  be  sustained, nor  will  it  be  reversed  for  established  or  confessed 
error  of  such  slight  consequence  as  to  not  substantially  injure  any  ydxi^}'^ 

J.  The  Judg-ments  op  Orders  Reviewable  on  an  Appeal.  This  question 
depends  for  its  answer  upon  the  statute  or  rule  of  practice  allowing  appeals  in  tlie 
state  wherein  it  is  presented  for  decision.  As  a  general  rule,  if  the  statute  allows 
appeals  at  different  stages  of  the  proceeding,  there  must  be  presented  under  each 
appeal  the  questions  pertinent  to  it,  and  the  failure  to  so  present  them,  or  to  take 
any  appeal  at  all,  irrevocably  waives  them.  If  the  interlocutory  judgment  is 
appealable,  and  such  appeal  has  not  been  taken,  or  the  judgment  appears  to  have 
been  consented  to,  it  cannot  be  assailed  for  error  under  any  subsequent  appeal." 
On  the  other  hand,  if  an  appeal  or  writ  of  error  is  allowed  only  from  the  final 
judgment,  it,  when  prosecuted,  brings  up  for  review  with  such  final  judgment 
every  antecedent  order  or  judgment  respecting  which  an  appropriate  objection 
has  been  made  and  exception  taken,  and  an  error  in  any  of  them  may  require  the 
reversal  of  such  final  judgment,  unless  it  appears  that  such  judgment  must  have 
resulted  had  the  error  not  been  committed. If  the  suit  is  in  equity,  strictly 
speaking,  the  appeal  brings  up  the  whole  case  to  be  tried  anew  upon  the  same 
evidence  and  record  as  in  the  trial  court,  and  this  without  the  necessity  of  any 
exceptions  there.^^  Otherwise  it  brings  up  for  review  only  matters  and  questions 
of  law  appearing  on  the  face  of  the  record.^" 

K.  The  Effect  of  an  Appeal.  The  effect  of  an  appeal,  prior  to  any  action  there- 
upon by  the  appellate  court,  is  in  many  respects  a  question  of  very  serious  doubt, 
and  there  is  no  reason  to  believe  that  there  is  anything  in  the  law  of  the  subject 
giving  it  an  exceptional  or  peculiar  character  or  operation  in  the  case  of  proceed- 
ings in  partition.  The  appeal  so  far  removes  the  case  from  the  lower  or  trial 
court  that  it  no  longer  has  power  to  proceed  therewith  or  to  make  any  order 
tlierein,^^  unless  the  appeal  merely  assails  the  judgment  upon  some  point  permit- 
ting of  its  enforcement  without  impaiiing  the  appellant's  right,  should  he  succeed 
in  his  appeal.^'^  So  far  as  the  judgment  is  for  costs  or  is  for  other  relief  enforce- 
able by  fieri  facias,  the  appeal,  followed  by  the  requisite  security,  stays  the 
execution.'^    It  also  deprives  the  trial  court  of  the  power  to  compel  a  party  to 
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the  objection  was  that  the  judgment  allotted 
land  to  one  of  the  parties,  without  stating 
to  whom  the  balance  was  assigned,  it  was 
said  that  a  motion  must  be  made  in  the  trial 
court  for  a  modification  of  the  judgment. 
Vandevender  v.  Moore,  146  Ind.  44,  44  N.  E.  3. 

14.  Godwin  v.  Banks,  89  Md.  679,  43  Atl. 
863;  King  v.  Reed,  11  Gray  (Mass.)  490; 
Aldrich  v.  Aldrich,  75  S.  C.  369,  55  S.  E. 
887,  117  Am.  St.  Rep.  909;  Riley  v.  Gaines, 
14  S.  C.  454. 

15.  Garth  v.  Thompson,  72  S.  W.  777,  24 
Ky.  L.  Rep.  1963. 

16.  Eddie  v.  Eddie,  138  Mo.  599,  39  S.  W. 
451. 

17.  Haines  v.  Hewitt,  129  111.  347,  21  N.  E. 
930;  Holderman  v.  Graham,  61  111.  359; 
Pierce  v.  Oliver,  13  Mass.  211;  Austin  c. 
Austin,  132  Mich.  453,  93  N.  W.  1045;  Hunt 
V.  Hunt,  109  Mich.  399,  67  N.  W.  510. 

18.  Maryland. —  Bull  v.  Pyle,  41  Md.  419. 
Massachusetts. —  Sever  v.  Sever,  8  Mass. 

132. 

Minnesota. —  Dobberstein  V.  Murphy,  44 
Minn.  526,  47  N.  W.  171. 


Oregon. —  Sterling  v.  Sterling,  43  Oreg. 
200,  72  Pac.  741. 

Pennsylvania. —  Christy's  Appeal,  110  Pa. 
St.  538,  5  Atl.  205;  In  re  Bierly,  81*  Pa.  St. 
419. 

Texas. —  Scheiner  v.  Proband,  73  Tex.  532, 
11  S.  W.  538. 

In  New  York,  although  the  appeal  is  not 
sustainable  until  after  the  rendition  of  the 
final  judgment,  the  appeal  may  then,  how- 
ever, bring  up  for  review  all  preceding  orders, 
but  the  statute  appears  to  require  that 
interlocutory  judgments  sought  to  be  re- 
viewed be  specified  in  the  notice  of  appeal. 
Freiot  v.  Le  Fountaine,  16  Misc.  153,  38  N.  Y. 
Suppl.  832. 

19.  The  rule  of  equity  that  on  appeal  in 
partition  the  trial  is  de  novo  prevails  under 
the  statutes  of  Washington.  James  v.  James, 
35  Wash.  650,  77  Pac.  1080. 

20.  Buck  V.  Wolcott,  13  Gray  (Mass.) 
268. 

21.  Capell  V.  Moses,  36  S.  C.  559,  15  S.  E, 
711. 

22.  Fallon  v.  Brittan,  84  Cal.  511,  24  Pac. 
381. 

23.  Randies  v.  Randies,  67  Ind.  434; 
Bromagham  v.  Clapp,  6  Cow.  (N.  Y.)  611, 
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make  an  election  or  to  do  any  other  act  required  of  liirn  by  tlie  jud^jment  appealed 
frorn;''^  but  it  probably  does  not  deprive  him  of  hiw  ri;^ht  to  rely  on  tlie  judg- 
ment as  a  muniment  of  title  in  any  proc;ceding  to  recover  thereunder.*'  lif  the 
appeal  is  from  some  non-appealable  order  or  judgment,  it  is  ineffective  to  stay 
any  subsequent  proceeding.^" 

'  L.  The  Judg-raent  or  Order  Which  May  Be  Entered  Upon.  So  far  as  the 
question  of  allotment  is  concerned,  the  only  judgment  of  the  appellate  court  must 
be  of  affirmance  or  reversal,  for  if  it  linds  the  allotment  unfair  or  unequal,  or  that 
it  must  be  set  aside  for  some  error  or  irregularity,  it  cannot  equalize  the  aHotment 
either  by  imposing  some  charge  against  one  allotment  in  favor  of  another,  or  by 
making  new  allotments,  but  must,  after  declaring  the  ])rinciples  controlling,  remit 
the  cause  to  the  trial  coui-t,  which  must  proceed  with  the  aid  of  commissioners  as 
in  the  first  instanee.^^  But  the  appellate  court  may,  when  such  action  would  liave 
been  proper  on  the  part  of  the  trial  court,  give  tlie  commissioners  directions,  or 
at  least  indicate  what  directions  to  them  will  be  proper  respecting  their  mode  of 
proceeding.^  The  higher  court  may  also  act  with  reference  to  any  charge  which 
the  trial  court  erred  in  imposing,  or  refusing  to  impose,  upon  any  parcel  of  land, 
and  instead  of  entering  a  general  reversal  direct  such  modification  of  the  judgment 
as  it  deems  proper.^^  If  the  judgment  is  erroneous  because  of  a  clerical  mistake 
in  the  description  of  land,  it  may  be  reformed  and  affirmed.^  If  the  judgment 
is  erroneous  as  to  one  defendant,  it  must  generally  be  reversed  as  to  all.'^^ 

M.  The  Effect  of  the  Reversal.  The  effect  of  the  reversal  of  the  judgment 
is  doubtless  the  same  as  of  other  judgments  involving  the  title  to  real  estate, 
namely,  as  to  the  parties  to  the  action,  it  ceases  to  exist,  and  places  them,  in  a 
legal  sense,  where  they  were  before  the  error  causing  the  reversal  was  committed."^ 
Third  parties,  on  the  other  hand,  are  protected  in  acts  done  under  the  judgment 
while  it  remained  in  force.^^  If,  because  of  the  failure  to  give  a  stay  bond,  a  sale 
is  made  under  the  judgment,  the  title  of  the  purchaser  is  not  divested  by  its  sub- 
sequent reversal.^*  As  to  the  general  effect  of  reversals  on  purchasers  from  a  party 
to  a  suit,  we  have  expressed  the  principle  elsewhere  that  if  the  purchase  is  made 
during  the  pendency  of  an  appeal  or  writ  of  error,  the  purchaser  accepts  title  sub- 
ject to  the  pending  proceeding  and  liable  to  be  swept  away  if  it  results  in  a 
reversal,  and  that  the  same  result  ought  to  follow  even  where  the  purchase  is 
made  prior  to  the  taking  of  the  appeal  or  writ  of  error,  but  that,  with  respect  to 
the  latter  proposition,  the  weight  of  authority  is  the  other  way.^^  With  respect 
to  partition,  the  decided  tendency  is  to  exempt  from  the  annulling  operation  of  a 
reversal  any  title  acquired  by  an  innocent  purchaser  prior  to  the  taking  of  the 
appeal  or  the  suing  out  of  the  writ  of  error.^^  Whether  this  be  conceded  or  not, 
if  upon  a  new  partition  following  a  reversal,  any  parcel  is  allotted  to  the  same 
person  as  on  the  former  partition,  his  grantee  under  a  purchase  preceding  such 
reversal  is  entitled  to  a  confirmatory  deed  from  his  vendor.^    If  the  reversal 


24.  Thomas  v.  Thomas,  73  Iowa  657,  35 
N.  W.  693. 

25.  Randies  v.  Randies,  67  Ind.  434. 

26.  Wistar's  Appeal,  115  Pa.  St.  241,  8 
Atl.  797. 

Upon  the  subject  of  supersedeas  generally 
see  note  to  State  v.  Seattle  Bd.  of  Education, 
10  Wash.  8,  52  Pae.  317,  67  Am.  St.  Rep. 
706,  40  L.  R.  A.  317. 

27.  Lucas  v.  Peters,  45  Ind.  313. 

28.  Logan  v.  McChord,  5  Litt.  (Ky.) 
159. 

29.  Oass  V.  Waterhouse,  (Tcnn.  Ch.  App. 
1900)  61  S.  W.  450;  Pierson  v.  Glass,  (Tex. 
Civ.  App.  1904)  84  S.  W.  272. 

30.  llanrick  Ilanrick,  (Tex.  Civ.  App. 
1904)  81  S.  W.  795. 
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31.  Kremer  v.  Haynie,  67  Tex.  450,  3  S.  W. 
676. 

32.  See  the  note  to  Cowdery  v.  London,  etc.. 
Bank,  96  Am.  St.  Rep.  128. 

33.  Dabney  v.  Manning,  3  Ohio  321,  17  Am. 
Dec.  597. 

34.  Feaster  v.  Fleming,  56  111.  457 ;  Bren- 
del  V.  Baltimore  Zion  Church,  71  Md.  83,  17 
Atl.  936. 

35.  Effect  of  the  reversal  of  a  judgment 
see  the  note  to  Cowdery  v.  London,  etc..  Bank, 
96  Am.  St.  Rep.  128. 

36.  Ure  v.  Ure,  223  111.  454,  79  N.  E.  153, 
114  Am.  St.  Rep.  336;  Herbin  v.  Wagoner, 
118  N.  C.  656,  24  S.  E.  490. 

37.  Estabrook  v.  Savage,  21  Hun  (N.  Y.) 
145. 
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expressly  or  impliedly  directs  a  new  trial,  the  same  liberality  of  proceeding  applies 
as  in  other  cases,  namely,  each  party  is  at  liberty  to  proceed  as  if  no  trial  had  ever 
taken  place,  except  in  so  far  as  he  may  be  restricted  by  the  rule  of  stare  decisis. 
He  may  move  to  amend  his  pleadings  to  enable  him  to  give  evidence  of  some  fact 
not  admissible  under  his  pleading  prior  to  the  amendment,^^  or  to  supply  a  defect 
of  parties.^^ 

N.  The  Effect  of  the  Affirmance.  By  the  affirmance  of  tlie  judgment  or 
decree,  its  effect  is  in  no  respect  changed,  except  that  whatever  stay  or  suspension 
attended  the  appeal  or  writ  of  error  is  terminated,  and  obligations  by  their  terms 
dependent  on  the  affirmance  become  unconditionally  obligatory  and  enforceable/" 
Thus,  if  a  bond  or  imdertaking  on  appeal  has  been  given,  the  respondent,  or 
defendant  in  error,  may  pursue  such  remedies  as  are  expressly  or  impliedly  within 
its  stipulations.  The  sureties  become  liable  for  the  costs  accruing  after  the  appeal, 
but  for  none  other,^^  unless  tiie  bond  or  undertaking  was  for  the  staying  of  execution 
upon  the  money  judgment,  in  which  case  the  sureties  are  liable  for  the  amount  of 
such  judgment,  whether  made  up  from  costs  or  from  some  other  charge,  or  from 
both.  If  such  bond  or  undertaking  included  the  stay  of  any  part  of  the  judg- 
ment entitling  respondent  to  demand  or  take  possession  of  the  land,  the  sureties 
are  answerable  for  the  rents  and  profits  or  the  value  of  the  use  and  occupation  of 
the  land  after  the  giving  of  the  bond,*^  provided  the  effect  of  the  appeal  and  the 
security  given  thereon  prevented  the  respondent  from  maintaining  proceedings 
to  be  let  into  possession.^^ 

Partition  fence.  Any  structure,  hedge,  or  ditch  in  the  nature  of  a  fence, 
used  for  the  purpose  of  inclosure,  such  as  good  husbandmen  generally  keep,  and 
as  shall  on  the  testimony  of  skillful  men  appear  to  be  sufficient ;  ^  a  fence  on  the 
land  between  two  proprietors,  where  there  is  no  road,  alley,  or  something  else 
which  would  prevent  the  erection  of  such  fence.^    (See,  generally,  Fences.) 

PARTITION  IN  KIND.  A  transfer  of  the  interest  of  the  co-owners  to  one  of 
the  co-owners.^    (See,  generally,  Paktition.) 

PARTITION  OF  SUCCESSION.  The  division  of  tlie  effects  of  which  the 
succession  is  composed  among  all  the  coheii'S  according  to  their  respective  rights.* 

PARTITION  WALL.    See  Pakty- Walls. 

Partly.    In  Part,  q.  V. ;  in  some  part,  measure,  or  degree.^    (See  Part.) 


38.  Foster  v.  B.oche,  4  N.  Y.  Suppl.  605. 

39.  Armistsad  v.  Barber,  82  Miss.  788,  35 
So.  199. 

40.  Davis  v.  Patriclc,  57  Fed.  909,  6  C.  C.  A. 
632. 

41.  Anonymous,  31  Me.  590. 

42.  Armstrong  v.  Bryant,  16  S.  W.  463,  13 
Ky.  L.  Rep.  128;  Lynch  v.  Lynch,  150  Pa. 
St.  336,  24  Atl.  625. 

43.  Stoclcwell  v.  Sargent,  37  Vt.  16. 

1.  Enders  v.  McDonald,  5  Ind.  App.  297, 
31  N.  E.  1056,  1057. 

2.  Hewit  V.  Jewell,  59  Iowa  37,  38,  12 
N.  W.  738. 

Under  a  statute  relating  to  "  partition 
fences  "  it  is  held  that  a  fence  of  one  smooth 


wire  and  two  barbed  wires,  or  of  five  smooth 
wires,  constitutes  a  legal  partition  fence. 
Oxborough  v.  Boesser,  30  Minn.  1,  3,  13  N.  W. 
906. 

3.  Maguire  v.  Fluker,  112  La.  76,  98,  36 
So.  231. 

4.  La.  Civ.  Code  (1900),  art.  1293. 

5.  Century  Diet. 

Used  with  other  words. — "  Partly  built 
road  "  see  MeCandless'  Appeal,  70  Pa.  St.  210, 
217.  "Partly  graded"  see  Lindholm  r.  St. 
Paul,  19  Minn.  245.  "Partly  heard"  see 
Dunn  V.  Peg.,  4  Can.  Exch.  68,  70.  "  Partly 
opened  "  see  Lindholm  v.  St.  Paul,  19  Minn. 
245.  "  Wearing  apparel  partly  made  up  "  see 
In  re  Mills,  56  Fed.  820,  821. 
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c.  Interest  on  a  Partners  Indebtedness  to  the  Firm,  443 

8.  hiterest  on  Capital,  Ai^ 

9.  Interest  on  Advances,  444 

10.  Interest  of  Partners  in  Firm,  Property,  4M 

1 1 .  Possession  of  Firm  Property,  445 

12.  Misappropriation  of  Firm  Property,  446 

13.  Control  and  Conduct  of  Firm  Business,  446 
11.  Books  of  Accoun  t,  iil 

15.  Statements  of  Account  During  the  Continuance  of  the  Part- 

nership, 448 

16.  Arbitration  of  Differences,  448 

17.  Services  and  Compensation,  448 

IS.  Reimbursement  of  Expenses  and  losses,  450 

19.  Interest  of  Partner  m  Profits,  451 

20.  liability  of  Partner  For  Expenses  and  losses,  453 

21.  liability  of  Partner  For  Misconduct,  453 

22.  lien  of  Partner  on  Firm  Property,  453 

B.  Lidividual  Transactions,  454 

1.  Conflict  of  Partnersliip  and  Individual  Interests,  454 

2.  Dealings  Between  a  Partner  and  His  Firm,  455 

3.  Dealings  Between  Copartners,  458 

a.  In  General,  456 

h.  Purchase  of  Copartner'' s  Interest  in  Firm,  456 

4.  Transfer  of  a  Partner'' s  Interest  to  a  Third  Person,  458 

5.  Acquiring  Title  or  Interest  Adverse  to  Firm  or  Copartners,  458 

a.  During  the  Existence  of  the  Firm,  458 

b.  After  the  Dissolution  of  the  Partnership,  459 

6.  P rohibited  Transactions,  459 

7.  Engaging  in  Other  Biisiness,  461 

C.  Actions  Between  Partners,  461 

1.  Grounds  of  Action,  Form  of  Remedy,  a7id  Defenses,  461 

a.  In  General,  461 

b.  Necessity  For  Previoxi,s  Accounting,  463 

(i)  In  General,  463 

(ii)  Effect  of  Dissolution  or  Sale  of  Interest,  464 
(ill)  Effect  of  Accounting,  464 
(iv)  Breach  of  Contract  For  a  Settlement,  465 

c.  Breach  of  Partnership  Agreement,  465 

d.  Compensation  For  Services,  466 

e.  Partnership  Transactions  Not  Involving  an  Account,  466 

f.  Transactions  Independent  of  Partnership,  467 

g.  Partition  of  Firm  Property,  468 

Ji.  Tort  Actions  Between  Partners,  468 

i.  Assumpsit,  469 

j.  Demand  Before  Action,  470 
t.  Defenses,  470 

1 .  Set-  Off  and  Co  unter  -  Claim,  470 

2.  Proceedings  in  Actions,  471 

a.  Yenue,  471 

[22] 
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b.  Time  to  Stie,  Limitations^  and  iMchea,  471 

c.  Parties,  472 

d.  Arrest  of  Partner  hy  G(q)arVaer,  472 

e.  A  ttachment,  472 

f.  Injunction,  473 

f.  Receiver,  473 
.  Pleadi'iKj,  474 

(i)  In,  General,  474 
(ii)  Issues,  Proof,  and  Variance,  475 
i.  Evidence,  475 

(i)  resumptions  and  Burden  of  Proof,  475 

(ii)  Admissihility,  and  Weight  and  Suficiency,  47o 
j.  Trial,  476 

(i)  In  General,  476 

(ii)  Functions  of  the  Court  and  Jury,  476 
(ill)  Instructions,  476 
k.  Damages,  476 
].  Judgment  and  Execution,  477 

VI.  RIGHTS  AND  LIABILITIES  AS  TO  THIRD  PERSONS,  477 

A.  Representation  of  Firm  hy  Partner,  477 

1.  Power  and  Authority  of  Partners  Generally,  477 

a.  Nature  and  Foundation,  477 

b.  Commercial  Character  of  the  Partner  ship,  47% 

c.  Scope  of  Firm  Business,  479 

d.  Majority  and  Minority  of  Firm,  481 

e.  Restrictions  on  Partner'' s  Authority,  481 

f.  Firms  With  Common  Partners,  483 

g.  Individual  Contracts  and  Firm  Liability,  488 
li.  Use  of  Firm -Name,  4^a 

i.  Use  of  Individual  Name,  485 
j.  Use  of  Seal,  486 

2.  Authority  to  Contract,  487 

a.  In  General,  487 

b.  Hiring  and  Leasing  Property,  490 

c.  Contracts  of  Employment,  490 

d.  Alteration  or  Rescission  of  Contract,  491 

3.  Atithority  as  to  Agents, 491 

4.  Purchases,  Sales,  and  Warranties,  493 

a.  Purchases,  493 

(i)  In  General,  493 
(ii)  Purchases  of  Real  Estate,  493 

b.  Sales,  493 

(i)  In  General,  493 

(ii)  Sale  and  Conveyance  of  Real  Estate,  494 
(ill)  Assigning  Choses  in  Action,  494 
(iv)  Disposing  of  Entire  Property,  49^ 

c.  Warronities,  496 

5.  Mortgages  and  Pledges,  496 

a.  Of  Real  Estate,  496 

b.  Chattel  Mortgages,  496 

c.  Pledges  and  Assignments,  497 

6.  Collections,  Paym,ents,  Settlements,  and  Releases,  498 

a.  Payment  to  One  Partner,  498 

b.  Payment  of  Firm  Dehts  hy  / n,divi dual,  4d8 

c.  Transferring  Firm  Property  to  Pay  Firm  Debts,  499 

d.  A2)plication  of  Paymen  ts,  499 
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e.  Settlements^  Compromises,  and  Releases,  500 

7.  Payment  of  Individual  Debts,  501 

a.  In  General,  501 

b.  Sett  ing  Off  Individual  Debt  Against  Debt  of  Firm,  509 

8.  Borrowing  Money,  503 

9.  Negotiahle  Instruments,  504 

a.  A%ithority  of  Partner  in  General,  504 

b.  Appointment  of  Agent  to  Execute,  508 

c.  Partnership  or  Individual  Transactions,  508 

d.  Form  and  Requisites,  509 

e.  Sealed  Bills  and  Notes,  509 

f.  Paper  in  Individual  Name  For  Firm  Use,  510 

g.  Paper  in  Firm-Name  For  Individual  Use,  510 

h.  Alteration  of  Negotiahle  Paper,  511 

i.  Transfer  of  Negotiable  Paper,  512 

j.  Payees  Without  Notice  and  Bona  Fide  Holders,  513 
k.  Renewals,  515 

1.  Demand,  Dishonor,  and  Waiver,  515 

10.  Guaranty  and  Suretyship,  515 

a.  In  General,  515 

b.  Accommodation  Acceptance  or  Indorsement,  517 

11.  Submission  to  Arbitration,  517 

12.  Judgment  by  Confession  or  Consent,  518 

a.  In  General,  518 

b.  Who  May  Attack  Validity,  519 

c.  Non  -  Consenting  Partner's  Remedy,  520 

d.  Effect  of  Judgment,  520 

13.  Assignment  For  the  Benefit  of  Creditors,  520 

a.  In  General,  520 

b.  Ratificatiori,  523 

14.  Representations  and  Admissions,  522 

15.  Wrongful  Acts,  523 

a.  In  General,  523 

b.  Conversion,  525 

c.  Fraud,  526 

(i)  In  General,  526 

(ii)  Fraudulent  Representations  and  Deceit,  527 

16.  Estoppel,  527 

a.  To  Deny  liability  on  Firm  Contracts,  527 

b.  To  Deny  liability  For  Partners  Conduct,  528 

c.  To  Deny  Title  Made  by  a  Partner,  528 

17.  Ratification,  528 

a.  What  May  Be  Ratified,  528 

b.  Knowledge  or  Notice,  528 

c.  What  Amounts  to  Ratification,  529 

d.  Effect  of  Ratification, 

18.  Rights  Acquired  by  Firm,  530 

19.  Notice  and  Demand,  530 

a.  Notice  to  a  Partner,  530 

b.  Notice  to  Firm  of  Acts  of  a  Partner,  531 

e.  Demand  Upon  One  Partner,  531 

20.  Individual  liability  Arising  From  Individual  Acts  or  Inter- 

ests, 531 

21.  Undisclosed  Partnership  and  Donnant  Partners,  532 

a.  General  Rule  as  to  liability,  532 

b.  Property  of  a  Dormmit  Pai^tnership,  532 

c.  Rights  of  the  Undisclosed  Partnership,  538 
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(1.  JiigJds  of  Dormant  Partner^ 

B.  Nature  and  hxtent  of  Fi/nii,  LiahUitics,  .oau 

1.  lAabiLiiij  Upon  Contract,  saij 

2.  JAahil'Uij  in  Tort^ 

3.  Crim/lnal  Jle><jjo'ii,riljilUy,  .'5:35 

4.  Liahility  For  Acts  of  Agcntn  and  Heroaidn,  536 

C.  A 2>2)l'> cation  (f  Asnets  to  LiabiLiticfi,  536 

1.  Marnhalijig  Firm  and  Individual  Annets,  536 

a.  In  General,  536 

b.  Partner  Suretij  For  Firm  Deljt,  537 

2.  Assets  of  Firm,  537 

a.  General  Rules  as  to  Rights  of  Creditors,  537 

b.  Rights  of  Creditors  in  Firm  Realtij,  540 

c.  Rights  of  Individual  Creditors,  541 

d.  Rights   and  liens   of  Partners  as    Creditors  of  the 

Firm,  543 

3.  Transactions  of  Partners  Affecting  Firm  Creditors,  543 

a.  Diversion  of  Firm  Assets,  543 

b.  AssihmptioTb  hy  Firm  of  Individual  Debts,  543 

c.  Assignments  For  Firm  Creditors,  543 

(i)  In  General,  543 

(ii)  Fraud  in  Assignments,  544 

d.  Transfers  to  Third  Persons,  545 

e.  Transfer  of  Firm  Assets  to  Partner  or  New  Firm,  545 

f.  Dividing  Firm  Assets  Among  Partners,  548 

g.  Mortgaging  Firm  Projjerty  For  Firm  Debts,  548 

h.  Mortgage  of  Partner\3  Interest  or  Share,  548 

i.  Mortgage  Between  Partners,  549 

j .  Mortgage  or  Assignment  by  Firm  For  Individual  Debts,  550 
k.  Confession  of  Judgment,  551 

4.  Assets  of  Individual  Partners,  551 

a.  What  Are,  551 

b.  Right  of  Individual  Creditors  to  Individual  Assets,  551 

c.  Right  of  Firm  Creditors  to  Share  Individual  Assets,  552 

d.  Rights  of  Firm  or  of  Copartners  as  Creditors,  558 

e.  Transactions  By  or  Between  Partners  Affecting  Right?, 

of  Creditors,  554 

5.  Partners  in  Different  Firms,  555 

6.  Retirement  or  Admission  of  Partners,  555 

D.  Actions  By  or  Against  Firms  or  Partners,  556 

1.  In  General,  556 

a.  Capacity  to  Sue  and  Be  Sued,  556 

b.  Authority  of  Partner  to  Institute  and  Defend  Actions,  556 

c.  Rights  of  Action  and  Defenses,  556 

d.  Assignee  of  Obligation  Between  Firm  and  Partner  or 

Copartner,  557 

e.  Joinder  of  Causes  of  Action^  558 

f .  Nature  and  Form  of  Remedy,  558 

g.  Jurisdiction  and  Yen/ue,  559 

h.  limitations  and  laches,  559 
i.  Arrest  of  Partners,  560 

2.  Parties,  560 

a.  Use  of  Firm -Name,  560 

b.  Firm.s  or  Partners  as  Plaintiffs,  561 

(i)  In  General,  501 

(ii)  In  Actions  or  Tra,nsactions  in  Partner's  Name,  563 
(iit)  Jn  Actions  For  a,  Partnei^s  Share  of  Firm  Claim,  563 
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(iv)  One  Partner  Suing  as  Assignee  of  Firm,  564 

(v)  Dormant  Partners  as  Plaintiffs,  564 

(vi)  Using  Names  of  Copartners  as  Plaintiffs,  565 

c.  Fi7'ms  or  Partners  as  Defendants,  565 

d.  Making  a  Partner  Defendant  Who  Refuses  to  Be  a 

Plaint  ff,  566 

e.  Firms  With  Common  Memhers,  567 

f.  Intervention,  567 

g.  New  Parties  and  Change  of  Parties,  567 

li.  Change  or  Dissohition  of  Finn  Pending  Suit,  568 
i.  Miscellaneotis,  569 

3.  Process,  Appearance,  Discontinuance,  and  Dismissal,  569 

a.  Form  of  Process,  569 

b.  Service  of  Process  in  General,  539 

c.  Service  l)y  Publication,  570 

d.  Achnoxoledgment  and  Proof  of  Service,  570 

e.  Appearance,  571 

f.  Discontinuance  or  Dismissal,  571 

4.  Attachment  or  Garnishment,  573 

a.  Right  and  liahility  of  Firm  or  Partners,  572 

b.  Grounds  For  Proceeding  and  Property  Subject,  572 

c.  Proceedings,  levy,  lien.  Custody,  and  Disposition,  575 

d.  Quashing  or  Vacating  and  Wrongful  Attachment,  579 

6.  Injunction  and  Receiver,  579 
G.  Pleading,  580 

a.  In  General,  580 

b.  Denial  of  Partnership,  583 

c.  Separate  Pleadings  by  Partners,  584 

d.  Defenses,  585 

e.  Demurrer,  585 

f.  Issues,  Proof,  and  Variance,  586 

7.  Evidence,  587 

a.  Presumptions  and  Burden  of  Proof,  587 

b.  Admissibility  and  Weight  and  Sufficiency ,  589 

8.  Trial,  592 

a.  Instructions  and  Questions  For  Court  and  Jury,  592 

b.  Verdict  and  Findings,  594 

9.  Judgment,  594 

a.  Requisites  and  Validity  in  General,  594 

b.  Joint  and  Several  liahility  on  Judgments,  596 

c.  Partners  Not  Served  With  Process,  596 

d.  Property  Bound  by  Judgment,  597 

e.  Default  Judgment,  598 

f.  Relief  Against  Judgment  and  Collateral  Attack,  598 

g.  Dormant  Partners,  599 

10.  Execution  and  Enforcement  of  Judgment,  599 

a.  In  General,  599 

b.  Execution  Against  Firm  Property  on  Judgment  Against 

Partner  For  Individual  Debt,  599 

c.  levy  and  Enforcement  of  Individual  Execution,  600 

d.  Title  and  Rights  of  Purchaser,  601 

e.  Disposition  of  Proceeds,  602 

f.  Priorities  of  Executions,  603 

11.  Appeal  and  Error,  603 

VII.  RETIREMENT  AND  ADMISSION  OF  PARTNERS,  603 

A.  Change  of  Membership  of  Firm,  603 
1.  In  General,  603 
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2.  Transfer  of  Partner'' a  Trderent  to  a  Copartner^  604 

3.  Trannfer  of  Partner'' h  Interest  to  Third  Pernon,  605 

4.  Continued  Une  of  Firm  -Name^  600 
6.  Good-  Will  of  Old  Firm,  000 

6.  Competition  of  Retiring  Partner  With  Nev)  Firm,  607 

7.  Interest  of  Retiring  Partner  in  Firm  Assets,  608 

8.  Liabilities   of  Retiring  ParVner  For  Obligations  of  New 

Finn,  008 

B.  A  ssets  of  Old  Finn,  CIO 

1.  Rights  of  Retiring  Partner,  610 

2.  Rights   of  Continuing   and  Incoming  Partrvers   or  New 

Firm.,  611 

3.  Debts  Due  by  Partners  to  Firm  or  Copartners,  611 

C.  Obligations  of  Old  Firm,  612 

1.  Retiring  Pa.rtner''s  Liabilities,  613 

2.  Retiring  Partner  as  Surety  For  Firm  Debts,  613 

3.  Indemnity  of  Retiring  Partner  Against  Firm  Debts,  613 

4.  Liabilities  of  Continuing  Partners  or  Nev)  Firm,  614 

5.  Liability  of  Incoming  Partners,  614 

6.  Novation,  615 

7.  Appropriation  of  Payments,  616 

8.  Assumption  of  Old  Firm  Obligations,  617 

9.  Effect  of  Assumption  on  Rights  of  Creditors,  618 

10.  Liability  to  Retiring  Partner  on  Agreement  to  Assume  Firm 
Debts,  618 

D.  Actions  After  Change  in  Memhership,  619 

1.  To  Enforce  Claims  of  the  Old  Firm,  619 

2.  To  Enforce  Claims  Against  the  Old  Firm,  619 

3.  Actions  Between  Partners  on  Contracts  of  Dissolution,  619 

4.  Actiojis  by  Creditors  on  Contracts  Between  Partners,  620 

VIII.  DEATH  OF  PARTNER,  AND  SURVIVING  PARTNERS,  620 

A.  Effect  of  Death  of  Partner,  620 

1.  In  General,  620 

2.  Right  and  Duty  to  Liquidate  Firm  Affairs,  621 

B.  Collection  and  Disposition  of  Assets,  622 

1.  Right  to  Possess  and  Collect,  622 

2.  Disposition  of  Assets  in  General,  623 

3.  Mortgaging  Firm  Property,  ^o^i 

4.  Assignment  For  Benefit  of  Creditors,  624 

5.  Application  of  Payments  to  or  by  Survivor,  624 

6.  Payment  of  Individual  Debts,  625 

C.  Real  Property  of  Firm,  625 

1.  Title  in  Individual,  635 

2.  Title,  Possession,  and  Control  of  Survivor,  625 

3.  Sale  and  Conveyance,  626 

4.  Subjection  to  Payment  of  Firm  Debts,  626 

5.  Rights  of  Heirs,  Devisees,  and  Widoio,  627 

6.  Rights  Between  Heirs  and  Personal  Representatives,  627 

D.  Obligations  of  the  Firm,  628 

1.  Liability  of  Surviving  Partner,  628 

2.  Liability  of  Deceased  Partner'' s  Estate,  628 

E.  Rights  and  Liabilities  of  Survivor  as  to  Estate  of  Deceased,  629 

1.  Rights  in  General,  629 

2.  Recovery  by  Survivor  For  Lmprovements,  639 

3.  Recovering  Funds  Misapplied  by  Deceased  or  His  Representa- 

tives, 629 
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4.  Recovery  of  Debts  Due  Firm  hy  Deceased  Partner^  630 

5.  Rehribursement  For  Payments,  630 

6.  Survivor's  Liabilities^  630 

F.  Survivor  as  Executor  or  Administrator  of  Deceased  Partner,  631 

1.  Collection  and  Management  of  Estate,  631 

2.  Contracts  Betioeen  Survivor  and  Executor,  631 

3.  Allowance  to  Widoto,  633 

4.  Accounting  and  Settlem,ent,  632 

G.  Statutory  P artnerslilp  Administrators,  638 

1.  In  General,  633 

2.  Collection  and  Allowance  of  Claims  and  Accounting,  633 

H.  Bond  of  Surviving  Partner  or  of  Statutory  Partnership  Adminis- 

trator, 634 

I.  Rights  and  Liabilities  Incident  to  Winding  Up  Business,  634 

1.  Obligations  Incurred,  634 

2.  Compensation  For  Winding  Up  Business,  635 

3.  Pitrchase  by  Survivor  of  Deceased  Partner'' s  Interest,  635 
J.  Continuance  of  Busiriess  of  Firm,  636 

1.  Right  to  Continue  Business,  636 

2.  Rights  and  Liabilities  of  Survivors,  637 

3.  Rights  and  Liabilities  of  Executors  and  Administrators,  638 

4.  Rights  and  Liabilities  of  Heirs,  Devisees,  and  Legatees,  639 

5.  Liabilities  of  Decedent'' s  Estate  For  Survivor'' s  ^cfo,  639 

6.  Accounting  and  Settlement  by  Survivor,  640 

7.  Rights  of  Firm  Creditors,  641 
K.  Name  and  Good-  Wtll  of  Firm,  641 

1.  Continued  Use  of  Fir 7n- Name,  641 

2.  Good  -  Will  of  Firm,  641 
L.  Actions,  642 

1.  Actions  By  or  Against  Survivors  or  Deceased  Partner''s 

Representatives,  642 

a.  Actions  at  Law  By  Survivors,  642 

b.  Actions  at  Law  Against  Survivors,  643 

c.  Liability  of  Decedent'' s  Estate,  644 

d.  Jurisdiction  of  Actions,  645 

e.  Limitations  of  Actions,  645 

f.  Receiver  and  Attachment,  645 

g.  Pleadings  and  Lssues,  646 

(i)  Declaration  or  Complaint,  646 
(ii)  Subsequent  Pleadings,  646 
(ill)  Issues  and  Variance,  646 

h.  Evidence,  Ml 

i.  Instructions  and  Questions  For  Jury,  647 
"j.  Judgment,  647 
k.  Execution,  648 

2.  Actions  Between  Survivor  and  Deceased's  Representatives,  648 

a.        Survivor,  648 

h.  By  Deceased  Partner'' s  Representative,  649 

IX.  DISSOLUTION,  Settlement,  and  Accounting,  eso 

A.  Causes  of  Dissolution,  650 

1.  Power  of  Partner  to  Dissolve,  650 

a.  Partnership  at  Will,  650 

b.  Partnership  For  Fixed  Term,  651 

2.  Form  and  Reguisites,  651 

3.  D  'lssoh-itlon  bg  Ifutual  Consent,  651 

a.  Shown  by  Agreement,  651 
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b.  Shown  hy  Conduct,  652 

4.  WifJidramd  of  Partner  or  Sale  of  Partner'' 8  Share  or  of 

Whole  Propertij  Without  Conne'id,  C^J 

5.  By  Ojjeral/um  of  Law,  053 

a.  Death  of  Partner,  653 

b.  DinabUity  of  ParVner,  654 

c.  Banhriqjtcy  or  IriHolvency  of  Partner  or  Pirm,  654 

d.  Marriarje,  C55 

e.  War  or  I  Llerjality  of  Partitersh'q^,  055 

f.  Misconduct  of  Partner,  055 

g.  Attachment  or  Execution,  055 
li.  Loss  of  Entire  Capital,  050 

6.  Pissolation  hy  Judicial  Decree,  650 

ii.  In  General,  656 

b.  Because  of  Partner'' s  Inca.pacity,  656 

c.  Because  Business  Can  Only  Be  Carried  on  at  a  Loss,  6fy6 

d.  Because  of  Partner'' s  Misconduct,  050 

e.  Because  of  Dissensions,  658 

f.  Because  a  Dissolution  Is  Just  and  Equitable,  658 

7.  Time  of  Takinri  Effect,  058 

B.  Rights,  Powers,  and  Disabilities  After  Dissolution,  059 

1.  Status  of  Firm  After  Dissolution,  059 

2.  Effect  of  Dissolution  on  Powers  of  Partners,  659 

a.  In  General,  659 

b.  Power  to  Administer  Firm  Affairs,  660 

a.  As  Affected  by  Agreements  For  Dissolution,  660 

d.  Right  to  Use  Firm -Name,  661 

e.  Poioer  and  Duty  to  Perform  Contracts,  661 

f.  Adfnissions  and  Representations,  662 

g.  Power  to  Confess  Judgment,  662 

li.  Power  to  Assign  For  Benefit  of  Creditors,  663 

i.  Power  to  Compromise  and  Release,  663 

j.  Poioer  to  Revive  Debts,  663 

k.  Liability  For  Wrongful  Acts,  664 

3.  Control  and  Disposition  of  Firm  Property,  664 

a.  Loi  General,  664 

b.  Assigning  or  Transferring  F'lrm  Property  to  Cred- 

itors, 665 

c.  Real  Estate  of  Firm,  665 

4.  Collections  and  Payments,  666 

5.  Contracting  New  Obligations,  667 

a.  In  General,  667 

b.  Negotiable  Paper,  668 

6.  Notice  of  Dissolution,  QIO 

a.  In  General,  670 

b.  7?i  Case  of  Dormant  Partner,  671 

c.  Persons  Entitled  to  Notice  and  Sufficiency  of  Notice,  671 

d.  Transactions  Without  Notice,  675 

e.  Operation  and  Effect  of  Notice,  675 

f .  Evidence  of  Notice,  676 

g.  Functions  of  Court  and  Jur^j,  677 

7.  Holding  Out  as  Partner  After  Dissolution,  677 

8.  Actions  After  Dissolution,  678 

a.  Against  Partners  on  Old  Obligations,  678 

b.  On    Oblig(dions    Subsequent   to  Dissolution  Without 

Notice,  679 
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c.  On  Such  Ohligations  With  Notice,  or  on  Individual  Ohli- 

gation,  679 

d.  Service  of  Process  and  Appearance,  679 

e.  Actions  hy  Partners,  679 

f.  Attachment  and  Garnishment,  680 

g.  Judgment,  680 

C.  Distribution  and  Settlement  Between  Partners  and  Their  Repre- 

sentatives, 681 

1.  In  General,  681 

a.  Necessity  of  and  Right  to  Settlement  or  Accoxmting,  681 

b.  Who  Entitled  to  Require  an  Accounting,  682 

c.  Wlio  May  Be  Compelled  to  Accoxmt,  684 

2.  Property  and  Transactions  to  Be  Included,  684 

a.  In  General,  684 

b.  Premiums  For  Admission  Into  the  Partnership,  686 

c.  Partial  Accounting,  687 

d.  Good  -  Will  of  Firm,  687 

e.  Claims   Between   Partners   and  Firm  and  Between 

Copartners,  688 

f.  Transactions  Subsequent  to  Dissolution,  688 

g.  Matters  Connected  With  Previous  Partnerships,  689 

3.  Determination  and  Disposition  of  Share  of  Partners,  689 

a.  Inventory  and  Valuation  of  Assets,  689 

b.  Discharge  of  Firm  Obligations,  690 

c.  Appo7'tionm,ent  of  Losses, 

d.  Repayment  of  Capital,  691 

e.  Contribution  Between  Partners,  692 

f.  Division  of  Personal  Assets,  693 

g.  Division  of  Firm  Realty,  694 

h.  Ascertainment  and  Division  of  Profits,  694 

i.  Compensation  For  Services  in  Winding  Up,  696 
j.  Allowance  For  Expenses  in  Winding  Up,  697 

k.  Right    to    Firm -Name,    Good -Will,   and    Boohs  of 
Account,  697 

4.  Interest,  698 

a.  On  Capital,  698 

b.  On  Advances  and  Overdrafts,  699 

c.  On  Balances,  699 

5.  Lien  of  a  Partner,  700 

6.  Private  Accounting  and  Settlement,  701 

a.  Yalidity  and  Construction,  701 

b.  When  Conclusive,  703 

c.  Laches  in  Disputing  Settlement,  705 

d.  Mistahe  or  Fraud  in  Settlement,  705 

e.  Assumption  of  and  Indemnity  Against  Firm  Dehts,  707 

f.  The  Promisee  Partner  as  Surety  For  Firm  Debts,  708 

7.  Arbitration  and  Award,  708 

a.  Submission  and  Agreements  Therefor,  708 

b.  Proceedings  of  Arbitrators,  709 

c.  The  Award,  709 

D.  Actions  For  Dissolution  and  Accowiting,  710 

1.  In  General,  710 

a.  Nature  and  Scope  of  Remedy,  710 

b.  Joinder  of  Causes  of  Action,  711 

2.  Grounds  of  Action  and  Defenses,  111 

a.  For  Dissolution,  712 

b.  For  an  Accounting  After  Dissolution,  712 
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c.  For  an  Accov/nling  Without  Diaaolution^  713 

d.  (JonditiouH  Precedent  to  an  Aeoountrng,  713 

e.  DcfanneH^  713 

f .  Set  -  Off  a/tid  Covmter-  Claim,  714 

3.  lumn  of  llemedy,  715 

a.  Generally  hy  Bill  in  Equity,  715 

b.  Co'in/inon  -Law  Action  of  Acoount,  715 

c.  Action  of  Asfiumjmt,  716 

4.  fjurhdiction  and  Venue,  716 

a.  Jurisdiction,  716 

b.  Venue,  717 
6.  Time  to  Sue,  717 

a.  In,  Gen.eral,  717 

b.  Statute  of  Limitations,  718 

(i)  Its  A2Jplication,  718 
(ii)  Running  of  Statute, 

c.  Laches,  721 

6.  Parties,  Process,  and  Appearance,  722 

a.  77i6  Partners,  723 

b.  Transferees  of  a  Partner,  723 

c.  Personal  Representatives  of  a  Deceased  Partner,  723 

d.  Heirs,  724 

e.  Creditors,  724 

'  f.  Fraudulent  Grantee  or  Confederate,  724 

g.  Process  and  Appearance,  724 

7.  Provisional  Remedies,  724 

a.  Attachment,  724 

b.  Injunction,  725 

c.  Receivers,  726 

(i)  T7ie  Appointment  of,  726 

(ii)  Effect  of  Appointment  and  Receiver's  Title,  730 
(ill)  Authority  of  Receiver,  730 

(iv)  Actions  By  and  Against  Receiver,  731 
(v)  Accountivig  of  Receiver,  731 

8.  Effect  of  Bringing  Action,  731 

9.  Pleading,  732 

a.  J?^7Z,  Petition,  or  Complaint,  732 

b.  ^??.s?/je7'  ff?ic?  Cross  Complaint  and  Intervention,  733 

c.  iP^Jj??//,  734 

d.  Construction  of  Pleadings  and  Amended  and  Supple- 

mental Pleadings,  734 

e.  Issues,  Proof  and  Variance,  734 

10.  Evidence  and  Trial,  735 

a.  Presumptions  and  Burden  of  Proof,  735 

b.  Admissibility  and  Weight  and  Sufficiency,  736 

c.  Proceedings  Upon  Trial,  738 

11.  Other  Proceedings  on  Accounting,  738 

12.  Charges  and  Credits,  740 

a.  /?■(,  General,  740 

b.  Effect  of  Partnership  Agreements  and  Settlements,  741 

c.  Firm  Assets  and  Contributions,  741 

d.  Dehts,  Losses,  and  Expenses,  742 

e.  Duty  to  Keep  Accounts,  743 

f.  Partnership  Boohs  and  Statements,  743 

13.  Conversion  of  Assets  Into  Money  and  Allowance  of  Claims,  744 

a.  Collections,  744 

b.  Sale  of  Firm  Property,  744 
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c.  Presentation  and  Allowance  of  Claims,  746 

14.  Decision,  Findings,  or  Report  oti  an  Accounting,  746 

a.  Wliat  Should  Be  Included,  746 

b.  Objections,  Exceptions,  and  Recommittal,  746 

15.  Final  Judgment  or  Decree,  747 

a.  Its  General  Character,  747 

b.  Determination  as  to  All  Parties,  748 

c.  Joint  or  Several  Judgment,  748 

d.  Conformity  to  Pleadings  and  Findings,  748 

16.  Appeal  and  Review,  749 

17.  Costs,  749 

18.  Effect  of  a  Judicial  Accounting,  751 

a.  Its  Concliosiveness,  751 

b.  Opening  or  Setting  Aside,  751 

X.  LIMITED  PARTNERSHIP,  751 

A.  21ie  Relation,  751 

1.  History  of  Limited  Partnership,  751 

2.  A  Species  of  Partnership),  752 

3.  What  Laxo  Governs,  753 

4.  Construction  of  Statutes,  753 

5.  General  Requisites  to  Creation,  754 

6.  Particidar  Requisites,  754 

a.  Certificate,  754 

b.  The  Contribution  by  the  Special  Partner,  755 

c.  Affidavit  as  to  Contribution,  757 

d.  A  cknowledging,  Filing,  and  Publishing  the  Certificate,  757 

e.  Firm  -Name  and  Sign,  758 

B.  Duration,  758 

1.  The  Original  Term,  758 

2.  Continuance  or  Renewal,  759 

C.  Mutual  Rights,  Duties,  and  Liabilities  of  Partners,  759 

D.  Rights  and  Liabilities  of  Partners  to  Third  Persons,  760 

1.  Failure  to  Comply  With  Statute,  760 

2.  Alteration  in  Members  or  Business,  761 

3.  Withdrawal  of  Capital  or  Profits,  761 

4.  Estoppel,  763 

5.  Rights  and  Liabilities  of  Special  Partners,  763 

6.  Lnsolvent  Limited  Partnerships,  763 

7.  Application  of  Assets  to  Liabilities,  764 

E.  Actions  By  or  Against  Firms  or  Partners,  764 

1.  Ln  Gi^neral,  764 

2.  Lnjunction  and  Receiver,  765 

3.  Pleadings,  765 

4.  Trial  and  Judgment,  765 

F.  Dissolution,  Settlement,  and  Accounting,  766 

1.  Causes  and  Manner  of  Dissolution,  766 

2.  Rights,  Powers,  and  Liabilities  of  Partners,  767 

3.  Distribution  and  Settlement  Between  Partners,  767 

4.  Actions  For  Dissolution  and  Accounting,  767 

CROSS-REFERENCES 

For  Matters  Relating  to  : 

Acknowledgment  by  Partnership,  see  Acknowledgments. 
Action  or  Claim  For  Indian  Depredations,  see  Indians. 
Admiralty  Jurisdiction  of  Contract  of  Partnership,  see  Admiralty. 
Affidavits  on  Behalf  of  Firm,  see  Affidavits. 
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For  Matters  Relating  to  —  {continued') 

Alteration  of  Instrument,  see  Altkbations  op  Insti{dments. 
Annexation  of  Chattels  to  Mortgaged  Premises,  see  Fixtuees. 
Association,  see  Associations. 
Banking  Transactions,  see  Banks  and  Banking-. 
Bankruptcy  of  Firm  or  Partner,  see  BANKKUPTcy. 
Bonds  Executed  by  Partnership,  see  Bonds. 
Citizenship  Determining  Federal  Jurisdiction,  see  Courts. 
Connecting  Carriers  as  Partners,  see  Carrikks. 
Construction  of  Deeds  in  Firm -Name,  see  Deeds. 
Contempt  of  Court  by  Partner,  see  Contempt  ;  Injunctions. 
Contract  of  Employment  as  Affected  by  Formation  or  Dissolution  of  Part- 
nership, see  Master  and  Servant. 
Copyright,  see  Copyright. 
Corporation,  see  Corporations. 

Criminal  Liability  of  Persons  Sharing  in  Profits  of  Gaming,  see  Gaming. 
Disbarment  of  Partner  of  Attorney  Guilty  of  Misconduct,  see  Attorney  and 
Client. 

Dower  Interest  in  Partnership  Property,  see  Dower. 
Embezzlement  by  Partner,  see  Embezzlement. 
Exchange,  see  Exchanges. 

Guaranty  Directed  to  or  Acted  on  by  Partnership,  see  Guaranty. 

Homestead  Right  in  Partnej-ship  Property,  see  Homesteads. 

Illegal  Sale  of  Liquor  by  Partners,  see  Intoxicating  Liquors. 

Indictments,  see  Indictments  and  Informations. 

Infants  as  Partners,  see  Infants. 

Insolvency  Laws  and  Proceedings,  see  Insolvency. 

Insurance  of  Partnership  Property,  see  Fire  Insurance. 

Joint  Adventure,  see  Joint  Adventures. 

Joint  Stock  Company,  see  Joint  Stock  Companies. 

Joint  Tenants,  see  Joint  Tenancy. 

Larceny  by  Partner,  see  Larceny. 

Lease   and   Partnership   Agreement  Distinguished,   see   Landlord  and 
Tenant. 

Liabilities  Covered  by  Contract  of  Indemnity,  see  Indemnity. 
Libel  by  or  of  Partnership,  see  Libel  and  Slander. 

Malicious  Prosecution  By  or  Against  Partners,  see  Malicious  Prosecution. 

Married  Women  as  Partners,  see  Husband  and  Wife. 

Mechanic's  Lien  in  Favor  of  Partnership,  see  Mechanics'  Liens. 

Mining  Partnerships,  see  Mines  and  Minerals. 

Mortgage  by  Partnership,  see  Chattel  Mortgages  ;  Mortgages. 

Partnership  as : 

Guardian,  see  Guardian  and  Ward. 

Surety  on  : 

Appeal-Bond,  see  Appeal  and  Error. 
Attachment  Bond,  see  Attachment. 
Partnership  Between  : 

Attorneys,  see  Attorney  and  Client. 

Corporations  or  Corporation  and  Individuals,  see  Corporations. 

Husband  and  Wife,  see  LIusband  and  Wife. 

Physicians  and  Surgeons,  see  Physicians  and  Surgeons. 
Partners  Under  Liquor  License,  see  Intoxicating  Liquors. 
Part-Owners  of  Shipping,  see  Shipping. 

Rights  of  Execution  Purchaser  of  Partnership  Property,  see  Executions. 

Statute  of  Frauds,  see  Frauds,  Statute  of. 

Taxation  of  Partnership  Property,  see  Taxation. 

Tenancy  and  Partnershij)  Distinguished,  see  Landlord  and  Tenant. 


rARTNERSIlIP 


[30  Cyc]  349 


For  Matters  Relating  to  —  {continued  ) 

Tenants  in  Common,  see  Tenancy  in  Common. 

Tratiic  Agreements  Between  Railroad  Companies,  see  Railroads. 

Usury  in  Partnership  Transactions,  see  Usuky. 

I.  DEFINITION. 

The  definition  of  a  partnersliip  which  seems  to  be  most  accurate  and  compre- 
hensive is  that  of  Chancellor  Kent,  as  follows:  "A  contract  of  two  or  more  com- 
petent persons  to  place  their  money,  effects,  labor  and  skill,  or  some  or  all  of 
them,  in  lawful  commerce  or  business,  and  to  divide  the  profit  and  bear  the 
loss  in  certain  proportions."  ^ 


1.  3  Kent  Comm.  \_a'p^roved  in  Goldsmith 
V.  Eichold,  94  Ala.  llff,  119,  10  So.  80,  33 
Am.  St.  Eep.  97 ;  Omalia,  etc.,  Smelting,  etc., 
Co.  V.  Riicker,  6  Colo.  App.  334,  40  Pac.  853, 
854;  Danforth  v.  Hertel,  3  Pennew.  (Del.) 
57,  60,  49  Atl.  168;  Richardson  v.  Carlton, 
109  Iowa  515,  521,  80  N.  W.  532;  Winter  v. 
Pipher,  96  Iowa  17,  21,  64  N.  W.  663;  Mun- 
son  r.  Sears,  12  Iowa  172,  177;  Bearce  v. 
Washburn,  43  Me.  564,  565;  Vail  v.  Winter- 
stein,  94  Mich.  230,  233,  53  N.  W.  932,  34 
Am.  St.  Rep.  334,  18  L.  R.  A.  515;  Artman 
■i;.  Ferguson,  73  Mich.  146,  149,  40  N.  W. 
907,  16  Am.  St.  Rep.  572,  2  L.  R.  A.  343; 
Hirbour  v.  Reeding,  3  Mont.  15,  25;  Lushton 
State  Bank  v.  0.  S.  Kelley  Co.,  47  Nebr.  678, 
682,  6'6  N.  W.  619;  Waggoner  v.  Creighton 
First  Nat.  Bank,  43  Nebr.  84,  94,  61  N.  W. 
112;  Strader  v.  White,  2  N©br.  348,  362; 
Farmers'  Ins.  Co.  v.  Ross,  29  Ohio  St.  429, 
431;  Wheeler  v.  Lack,  37  Oreg.  238,  244,  61 
Pac.  849;  Kelley  v.  Bourne,  15  Oreg.  476, 
481,  16  Pac.  40;  Cogswell  v.  Wilson,  11  Oreg. 
371,  374,  4  Pac.  1130;  Stevens  v.  McKibbin, 
68  Fed.  406,  411,  15  C.  C.  A.  498  [criticized 
in  Pooley  t\  Driver,  5  Ch.  D.  458,  46  L.  J., 
Oh.  466,  36  L.  T.  Rep.  N.  S.  79,  25  Wkly. 
Rep.  162].  iSee  also  Howze  v.  Patterson,  53 
Ala.  205,  25  Am.  Rep.  607;  Bucknam  v. 
Barnum,  15  Conn.  67 ;  Beecham  v.  Dodd,  3 
Harr.  (Del.)  485;  Macomber  v.  Parker,  13 
Pick.  (Mass.)  175;  Hanthorn  v.  Quinn,  42 
Oreg.  1,  69  Pac.  817;  Willis  v.  Crawford,  38 
Oreg.  522.  63  Pac.  985,  64  Pac.  866,  53  L.  R. 
A.  904;  Flower  v.  Barnekoff,  20  Oreg.  132, 
25  Pac.  370,  11  L.  R.  A.  149;  McClung  v. 
Hughes,  5  Rand.  (Va.)  453. 

Sir  Frederick  Pollock  says  of  this  defi- 
nition: "  I  still  think  it  was  substantially 
accurate,  and  might  well  have  been  accepted 
by  Parliament  with  more  or  less  verbal  con- 
densation and  amendment."  Pollock  Dig. 
Partn.   (5th  ed.)  3. 

Story's  definition  is :  "A  voluntary  con- 
tract between  two  or  more  comi^etent  per- 
sons to  place  their  money,  effects,  labor,  and 
skill,  or  some  or  all  of  them,  in  lawful  com- 
merce or  business,  with  the  understanding 
that  there  shall  be  a  communion  of  the 
profits  thereof  between  them."  Story  Partn. 
§  2  [approved  in  Allen  V.  Davis,  13  Ark.  28, 
31;  Huguley  v.  Morris,  Co  Ga.  666,  671; 
Bishop  V.  Everett,  6  Hawaii  157,  158 ;  Waihee 
Plantation  v.  Kalapu,  3  Hawaii  760,  761 ; 
Parchen  v.  Anderson,  5  Mont.  438,  448,  5 


Pac.  588,  51  Am.  Rep.  65;  Strader  v.  White, 
2  Nebr.  348,  362;  Wild  v.  Davenport,  48 
N.  J.  L.  129',  131,  7  Atl.  295,  57  Am.  Rep. 
552;  Potter  v.  Morris,  etc..  Dredging  Co.,  59 
N.  J.  Eq.  422,  425,  46  Atl.  537;  Kelley  v. 
Bourne,  15  Oreg.  476,  481,  16  Pac.  40;  In  re 
Gibbs,  157  Pa.  St.  59,  70,  27  Atl.  383,  22 
L.  B.  A.  276;  Eshbach  v.  Slonaker,  1  Pa. 
Dist.  32,  33;  Carter  v.  McClure,  98  Tenn. 
109,  114,  38  ,S.  W.-585,  60  Am.  St.  Rep.  842, 
36  L.  R.  A.  282;  ]\Iallory  v.  Hanaur  Oil- 
Works,  86  Tenn.  598,  601,  8  S.  W.  396; 
Woods  V.  Ward,  48  W.  Va.  652,  664,  37  S.  E. 
520;  Setzer  v.  Beale,  19  W.  Va.  274,  287; 
McMahon  -v.  MeClernan,  10  W.  Va.  419,  460; 
Berthold  v.  Goldsmith,  24  How.  (U.  S.)  536, 
641,  16  L.  ed.  762;  Bigelow  v.  Elliot,  3 
Fed.  Cas.  No.  1,399,  1  Cliff.  28,  32].  See  also 
Allen  V.  Davis,  13  Ark.  28;  Williamson  v. 
Nigh,  58  W.  Va.  629,  53  S.  E.  124;  Ward  v. 
Thompson,  22  How.  (U.  S.)  330,  16  L.  ed.  249. 

Parsons'  definition  is:  "A  combination  by 
two  or  more  persons  of  capital,  or  labor  or 
skill,  for  the  purpose  of  business  for  their 
common  benefit."  Parsons  Partn.  p.  6  [quoted 
in  Morse  v.  Pacific  R.  Co.,  191  111.  356,  365, 
61  N.  E.  104;  Evans  v.  Warner,  20  N.  Y. 
App.  Div.  230,  235,  47  N.  Y.  Suppl.  16; 
Eshbach  v.  Slonaker,  1  Pa.  Dist.  32,  33. 

Other  definitions  are:  "An  exhaustive  defi- 
nition of  partnership  is  not  easy.  So  far  as 
the  facts  in  the  case  present  the  question 
of  partnership  it  is  8ufl3.ciently  accurate  to 
say  that  there  is  a  partnership  between  two 
or  more  persons  whenever  such  a  relation 
exists  between  them  that  each  is  as  to  all 
the  others,  in  respect  to  some  business,  both 
principal  and  agent.  If  such  a  relation  exists 
they  are  partners;  otherwise  not."  Morgan 
V  Farrel,  58  Conn.  413,  421,  20  Atl.  614,  18 
Am.  St.  Rep.  282.  See  also  Brotherton  v. 
Gilchrist,  144  Mich.  274,  107  N.  W.  890,  115 
Am.  St.  Eep.  397;  Beecher  v.  Bush,  45  Mich. 
188,  7  N.  W.  785,  40  Am.  Rep.  465. 

"A  contract  of  partnership  is  one  by  which 
two  or  more  persons  agree  to  carry  on  a 
business  for  their  common  benefit,  each  con- 
tributing property  or  services,  and  having 
a  community  of  interest  in  the  profits.  It 
is  in  effect  a  contract  of  mutual  agency,  each 
partner  acting  as  a  principal  in  his  own 
behalf  and  as  agent  for  his  copartner."  Kar- 
rick  V.  Hannaman,  16'8  U.  S.  328,  334,  18 
S.  Ct.  1.35,  42  L.  ed.  484. 

"A  partnership  is  a  voluntary  association, 
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II.  History. 

The  type  of  partnership,  above  dclined,  originated  during  tlie  middle  ages,  in 
the  trading  communities  of  Italy,  and  waa  developed  by  meixantile  Ufiage  and 


by  wliifli,  in  all  the  affairs  connected  with 
tlie  business,  an  authority  is  imjjliedly  given 
to  every  member  to  dispose  of  the  partner- 
ship property  as  if  it  were  his  own  jjersonal 
effects."  Holmes  v.  Oilman,  04  Hun  (N.  Y.) 
227,  232,  10  N.  Y.  Suppl.  151  {reversed  on 
other  grounds  in  138  N.  Y.  309,  34  N.  E. 
205,  34  Am.  St.  Rep.  403,  20  L.  II.  A.  500]. 

"  In  the  present  state  of  the  law  upon 
this  subject,  it  may  perhaps  be  doubted 
whetlier  any  more  precise  gsneral  rule  can 
be  laid  down  than  .  .  .  tliat  those  persons 
are  partners,,  who  contribute  eitlier  property 
or  money  to  carry  on  a  joint  business  for 
their  common  benefit,  and  who  own  and  share 
the  profits  thereof  in  certain  proportions." 
Meehan  v.  Valentine,  145  U.  S.  Oil,  023,  12 
S.  Ct.  972,  36  L.  ed.  835  [quoted  in  Price  v. 
Middleton,  75  S.  C.  105,  55  S.  E.  150].  See 
also  McMurtrie  v.  Guiler,  183  Mass.  451,  67 
N.  E.  358;  Eyder  v.  Wilcox,  103  Mass.  24. 

"  The  accepted  definition  of  a  partnership 
is  '  the  voluntary  association  of  two  or  more 
persons  in  sharing  the  profits  and  bearing  the 
losses  of  a  general  trade,  or  a  specific  ad- 
venture.' "  O'Donohue  v.  Bruce,  92  Fed.  858, 
860,  35  C.  C.  A.  52. 

"  To  constitute  a  partnership  the  parties 
must  have  agreed  to  carry  on  business  and 
to  share  profits  in  some  way  in  common." 
Mellwo  V.  Court  of  Wards,  L.  R.  4  P.  C. 
419,  436.  See  also  Stone  v.  Boone,  24  Kan. 
337. 

"A  partnership  is  the  contract  relation  sub- 
sisting between  persons  who  have  combined 
their  property,  labor  or  skill  in  an  enter- 
prise or  business,  as  principals,  for  the  pur- 
pose of  joint  profit."  Van  Housen  v.  Cope- 
land,  180  111.  74,  82,  54  N.  E.  169;  Spauld- 
ing  V.  Stubbings,  80'  Wis.  255,  262,  56  N.  W. 
409,  39  Am.  St.  Rep.  888  ^quoting  Bates 
Partn.  §  1]. 

"A  partnership  is  a  joint  understanding 
to  share  in  the  profit  and  loss."  Eastman 
V.  Clark,  53  N.  H.  276,  311,  16  Am.  Rep.  192 
[citing  Saville  v.  Robertson,  4  T.  R.  720,  727, 
728].  See  also  Bishop  c.  Everett,  6  Hawaii 
157,  158;  Waihee  Plantation  v.  Kalapu,  3 
Hawaii  760,  761. 

"A  partnership  agreement  is,  where  two  or 
more  persons  join  together  their  money, 
goods,  labor  and  skill,  or  either,  or  all  of 
them,  for  the  purpose  of  advancing  a  fair 
trade  and  of  dividing  the  profits  and  losses 
arising  proportionably  or  otherwise,  between 
them."  Munson  v.  Sears,  12  Iowa  172  [quot- 
ing Bouvier  L.  Diet.].  See  also  Beecham  v. 
Dodd,  3  Harr.  (Del.)  485;  McMahon  v.  Mc- 
C'lernan,  10  W.  Va.  419. 

"  If  fine  person  advances  funds  and  another 
furnislies  his  personal  services  or  skill  in 
carrying  on  a  trade,  and  is  to  share  in  the 
profits  it  amounts  to  a  partnership."  Bearce 
17.  Washburn,  43  Me.  564,  565. 

["] 


"A  p.artnersliip  is  an  association  of  per- 
sons united  in  a  common  object,  bosineuB  or 
pursuit."  Osborne  v.  Holland,  1  Tex.  App. 
Civ.  Cas.  §§  1087,  1088. 

"  To  constitute  a  partnership  in  a  particu- 
lar purchase,  as  in  a  single  concern,  there 
must  either  be  a  joint  undertaking  to  pay, 
or  an  agreement  to  share  in  the  profit  and 
loss."  Cumpston  v.  McNair,  1  Wend.  fX.  Y.) 
457,  463  [quoted  in  Porter  v.  McClure,  15 
Wend.  (N.  Y.)  187,  193;  Post  v.  Kimberly, 
9  Johns.  (N.  Y.)  470,  490].  See  also  Bost- 
wick  v.  Champion,  11  Wend.  (N.  Y.)  571. 

Statutory  definitions  are :  "  The  relation 
which  suljsists  between  persons  carrying  on  a 
business  in  common  with  a  view  of  profit." 
English  Partn.  Act.  (1890)  (53  &  54  Vict, 
c.  39),  §  1  (1). 

"  The  association  of  two  or  more  persons, 
for  the  purpose  of  carrying  on  business  to- 
gether, and  dividing  its  profits  between 
them."  Cal.  Civ.  Code,  §  2395;  Mont.  Civ. 
■Code,  §  3180;  N.  D.  Civ.  Code,  §  4370;  S.  D. 
Civ.  Code,  §  4027.  See  Krasky  v.  Wollpert, 
134  Cal.  338,  66  Pac.  309;  Prince  v.  Lamb, 
128  Cal.  120,  60  Pac.  089;  Beasley  v.  Berrv, 
33  Mont.  477,  84  Pac.  791;  Grigsby  v.  Day, 
9  S.  D.  585,  70  N".  W.  881. 

"A  joint  interest  in  the  partnership  prop- 
erty, or  a  joint  interest  in  the  profits  and 
losses  of  the  business,  constitutes  a  partner- 
ship as  to  third  persons.  A  coinmon  interest 
in  profits  alone  does  not."  Ga.  Civ.  Code, 
§  2629.  Losses  as  here  used  means  some- 
thing more  than  the  mere  failure  to  realize 
profits,  and  means  the  actual  deficits  sus- 
tained by  such  partnership.  South  Carolina, 
etc.,  R.  Co.  V.  Augusta  Southern  R.  Co.,  107 
Ga.  164,  33  S.  E.  36. 

"  Partnership  is  a  synallagamatic  and  com- 
mutative contract  made  between  two  or  more 
persons  for  the  mutual  participation  in  the 
profits  which  may  accrue  from  property, 
credit,  skill,  or  industry,  furnished  in  de- 
termined proportions  by  the  parties."  La. 
Civ.  Code,  art.  2801. 

"  As  between  the  members  thereof,  the  as- 
sociation, not  incorporated,  of  two  or  more 
persons  who  have  agreed  to  combine  their 
labor,  property  and  skill,  or  some  of  them, 
for  the  purpose  of  engaging  in  any  lawful 
trade  or  business,  and  sharing  the  profits  and 
losses,  as  such,  between  them."  Partn.  Law, 
N.  Y.  Laws  (1897),  c.  420,  §  2. 

"A  contract  by  which  two  or  more  persons 
bind  themselves  to  contribute  money,  prop- 
erty, or  industry  to  a  common  fund,  with 
the  intention  of  dividing  the  profits  among 
themselves."  Pastor  v.  Gaspar,  2  Philippine 
592;  Fernandez  v.  De  la  Rosa,  1  Philippine 
071,  675,  construing  Phil.  Civ  Code,  art. 
1665. 

"A  mining  partnership  exists  when  two  or 
more  persons  who  own  or  acquire  a  mining 
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Italian  statutes,  before  it  received  judicial  recognition  by  the  ordinary  tribunals 


claim  for  the  purpose  of  working  it  and 
extracting  the  mineral  therefrom,  actually 
engage  in  working  the  same."  Ida.  Rev.  St. 
§  3300.  See  Haskins  v.  Curran,  4  Ida.  573, 
43  Pac.  559.  See  Mines  and  Miner^vls,  27 
Cyc.  755. 

An  agreement  that  something  shall  be 
shared  by  the  parties  to  the  agreement  is 
the  grand  characteristic  of  every  partnership, 
and  is  the  leading  feature  of  nearly  every 
definition  of  the  term."  Lindley  Partn. 
(Introd.  Ch.)   §  1. 

"  The  ordinary  elements  of  a  partnership 
are  a  common  stock,  an  intention  to  prose- 
cute, unitedly,  one  or  more  branches  of  in- 
dustry, and  authority,  power,  mutually  inter- 
changed or  specially  delegated,  to  manage 
and  control  the  common  stock  for  the  com- 
mon benefit.  The  last  named  feature  may 
be  regarded  as  the  leading  characteristic  of 
a  partnership."  Rose  v.  Izard,  7  S.  C.  442, 
467.  See  also  Hoaglin  v.  Henderson,  119 
Iowa  720,  94  N.  W.  247,  97  Am.  St.  Rep. 
335,  ffl  L.  R.  A.  756. 

In  Louisiana  it  has  been  said:  "Partner- 
ship is  defined  as  being  a  contract  creating 
a  distinct  person  from  those  who  compose 
it,  'a  moral  being;  '  'a  civil  person.'  Part- 
ners, under  our  law,  are  not  tenants  in  com- 
mon." Stothart  v.  Hardie,  110  La.  696,  700, 
34  So.  740. 

A  partnership  exists  when  two  or  more 
persons  combine  their  property,  labor,  and 
skill,  or  one  or  more  of  them,  in  the  trans- 
action of  business.  Johnson  %.  J.  J.  Douglass 
Co.,  8  Okla.  594,  58  Pac.  743. 

"  To  constitute  a  partnership  as  to  the 
partners  themselves  it  is  only  necessary  that 
each  of  them  contribute  either  capital,  labor, 
credit  or  skill  and  care  or  two  or  more  of 
these,  and  that  all  the  contributions  are  put 
together  into  a  common  stock  or  common 
enterprise  to  be  used  for  the  purpose  of  carry- 
ing on  business  for  the  common  benefit." 
Swannell  v.  Byers,  123  111.  App.  545,  549. 

Partnership  a  relation  or  status. —  A  part- 
nership, while  often  called  a  contract,  is 
rather  a  relation,  a  status,  somewhat  as 
marriage  is  a  relation  or  status.  Haggett  v. 
Hurley,  91  Me.  542,  40  Atl.  561,  41  L.  R.  A. 
362. 

General  and  special  partnerships. —  Part- 
nerships are  divided  into  general  and  special 
or  limited.  Dwinel  v.  Stone,  30  Me.  384; 
Bigelow  V.  Elliot,  3  Fed.  Cas.  No.  1,399,  1 
Cliff.  28.  "  General  partnerships  are  prop- 
erly such  where  the  parties  carry  on  all  their 
trade  and  business  for  the  joint  benefit  and 
profit,  and  it  is  not  material  whether  the 
capital  stock  be  limited  or  not,  or  the  con- 
tributions of  the  parties  be  equal  or  unequal." 
Bigelow  V.  Elliot,  3  Fed.  Cas.  No.  1,399,  I 
Cliff.  28,  32.    See  infra,  X. 

Non-trading  partnership. —  There  is  no  ac- 
curate definition  of  what  is  or  is  not  a  trad- 
ing or  non-trading  or  commercial  or  non- 
commercial partnership.  A  non-trading  part- 
nership is  one  engaged  in  the  prosecution  of 
some  occupation  or  calling  not  of  a  com- 


mercial character.  A  partnership  may  be 
engaged  in  manufacture,  and  at  the  same 
time  may  be  engaged  in  buying  and  selling 
manufactured  articles  not  produced  by  them- 
selves. As  to  the  business  exclusively  relat- 
ing to  manufacture,  the  law  as  to  the  non- 
trading  partnership  will  apply,  while,  as  to 
business  of  buying  or  selling  the  manufactures 
of  others,  the  law  of  commercial  or  trading 
partnersliip  will  apply.  McNeal  v.  Gossard, 
6  Okla.  363,  50  Pac.  159.  Non-trading  part- 
nerships are  those  not  engaged  in  trade,  such 
as  those  engaged  in  farming  (Ulery  t".  Gin- 
rich,  57  111.  531;  Benton  %.  Roberts,  4  La- 
Ann.  216;  Prince  Crawford,  50  Miss.  344; 
Beardorf  v.  Thacher,  78  Mo.  128,  47  Am. 
Rep.  95 ;  Greensland  v.  Dower,  7  B.  &  C.  635. 
6  L.  J.  K.  B.  0.  S.  155,  1  M.  &  R.  640,  31 
Rev.  Rep.  272,  14  E.  C.  L.  286),  mining 
(Bult  v.  Morrell,  12  A.  &  E.  745,  10  L.  J. 
Q.  B.  52,  40  E.  C.  L.  369 ;  Dickinson  y.  Valpy, 
10  B.  &  C.  128,  8  L.  J.  K.  B.  0.  S.  51,  5 
M.  &  R.  126,  21  E.  C.  L.  6'3 ;  Rieketts  -o. 
Bennett,  4  C.  B.  686,  11  Jur.  1062,  17  L.  J. 
C.  P.  17,  56  E.  C.  L.  686.  See  also  Smith 
V.  Sloan,  37  Wis.  285,  19  Am.  Rep.  757), 
carrying  on  a  laundry  (Neale  Turton,  4 
Bing.  N.  Cas.  149,  13  E.  C.  L.  442),  digging 
tunnels  (Gray  ■!;.  Ward,  18  111.  32),  estab- 
lishing and  carrying  on  waterworks  (Brough- 
ton  v.  Manchester,  etc..  Water  Works,  3  B.  & 
Aid.  1,  21  Rev.  Rep.  278,  5  E.  C.  L.  11)  or 
gas  works  (Bramah  v.  Roberts,  3  Bing  N. 
Cas.  963,  32  E.  C.  L.  441),  keeping  a  store 
and  rope-walk  (Wagnon  v.  Clay,  1  A.  K. 
Marsh.  (Ky. )  257),  keeping  a  tavern  (Cocke 
V.  Mobile  Branch  Bank,  3  Ala.  175),  milling 
(Graves  v.  Kellenberger,  51  Ind.  66;  Lanier 
V.  McC'abe,  2  Fla.  32,  48  Am.  Rep.  173),  own- 
ing a  ship  (Williams  v.  Thomas,  6  Esp.  18), 
practising  medicine  or  surgery  (Crosthwait 
V.  Ross,  1  Humphr.  (Tenn.)  23,  34  Am.  Dec. 
613;  Lewis  z;.  Reilly,  1  Q.  B.  349,  5  Jur.  98, 
10  L.  J.  Q.  B.  135,  4  P.  &  D.  629,  41  E.  C.  L. 
572),  publishing  (Pooley  f.  Whitmore,  10 
Heisk.  (Tenn.)  629,  27  Am.  Rep.  733),  prac- 
tising law  (Breckinridge  V.  Shrieve,  4  Dana 
(Ky.)  375;  Smith  v.  Sloan,  37  Wis.  285,  19 
Am.  Rep.  757;  Hedley  v.  Bainbridge,  3  Q.  B. 
316,  2  G.  &  D.  483,  6  Jur.  853,  11  L.  J.  Q.  B. 
293,  43  E.  C.  L.  752;  Garland  v.  Jacomb, 
L.  R.  8  Exch.  216,  28  L.  T.  Rep.  N.  S.  877, 
21  Wkly,  Rep.  868;  Levy  'i;.  Pyne,  C.  &  M. 
453,  41  E.  C.  L.  249),  or  sugar  refining  (Liv- 
ingston V.  Roosevelt,  4  Johns.  (N.  Y.)  251, 
4  Am.  Dec.  273). 

Secret  partnership. —  The  common  meaning 
of  secret  partnership  is  a  partnership  where 
the  existence  of  certain  persons  as  partners 
is  not  avowed  or  made  known  to  the  public 
by  any  of  the  partners.  Deering  v.  Flanders, 
49  N.  H.  225.  See  also  Harbeek  v.  Pupin. 
145  N.  Y.  70,  39  N.  E.  722. 

Company  and  partnership  distinguished. — 
"A  company  ...  is  the  result  of  an  ar- 
rangement by  which  parties  intend  to  form  a 
partnership  which  is  constantly  changing,  a 
partnership  to-day  consisting  of  certain  mem- 
bers, and  to-morrow  consisting  of  some  only 


352    [30  Cyc] 


PARTNERSHIP 


of  England.''^  Tlie  earliest  cases  relating  to  partnership  found  in  the  English  law 
reports  deal  with  a  partner's  right  to  an  account,''  and  with  the  maxim  ",/m« 
aocresoendi  inter  inercatores  locmn  non  hahatP'^  In  deciding  these  cases  tlie 
courts  of  common  law  and  of  equity  take  judicial  notice  of  the  law  merchant, 
and  apply  its  rules  to  the  questions  hefore  tliem.^  The  fact  that  hut  few  casc/i 
involving  partnership  law  are  recorded  in  tlie  reports  prior  to  the  seventeentli 
century  is  due  to  the  existence  of  staple  courts  and  kindred  trihunals,  in  which 
the  controversies  between  merchants  were  tried  expeditiously  and  in  accordance 
with  the  rules  of  the  law  merchant.®  Upon  the  decay  of  these  courts,  during  the 
latter  part  of  the  sixteenth  and  the  early  part  of  the  seventeenth  centuries,  part- 
nership disputes  came  more  and  more  frequently  before  the  English  coui-ts  of 
common  law  and  of  chancery  for  determination/  Not  until  the  close  of  the 
eighteenth  century,  however,  did  any  one  attempt  the  publication  of  a  legal 
treatise  on  partnership.^ 

III.  THE  RELATION. 

A.  Between  the  Parties  —  l.  Contract  of  Partnership  —  a.  Necessity  For 
Contract.  Our  law  has  always  treated  the  partnership  relation  as  founded  in 
voluntary  contract.^  It  does  not  surprise  parties  into  a  partnership  against  their 
will,^°  although  it  does  not  require  an  express  agreement  between  them,^^  nor  is 
it  bound  by  their  statements  of  intention  in  associating  themselves  together  for 
business  transactions.^^    It  will  regard  their  conduct  rather  than  their  language 


of  those  members  along  with  others  who  have 
come  in.  An  ordinary  partnership  is  a  part- 
nership composed  of  definite  individuals 
bound  toge>ther  by  contract  to  continue  com- 
bined for  some  joint  object,  either  during 
pleasure,  or  during  a  limited  time,  and  is 
essentially  composed  of  the  persons  originally 
entering  into  the  contract."  Morrison  v. 
Earls,  5  Ont.  434. 

A  firm  is  defined  as  the  name,  title,  or 
style  under  which  a  company  transacts  busi- 
ness ;  a  partnership  of  two  or  more  persons ; 
a  commercial  house.  People  v.  Strauss,  97 
111.  App.  47  [quoting  Webster  Diet.].  Firm 
is  synonymous  with  partnership.  Bolckow  V. 
Foster,  25  Grant  Ch.   (U.  C.)  476. 

Agency  distinguished  see  Principal  and 

2.  Mitchell  L.  Merch.  129-136. 

3.  Y.  B.  30  Edw.  I,  Account  127;  Y.  B. 
38  Edw.  Ill,  Account  7;  Fitzherbert  Nat. 
Brev.  Account  267  (D). 

4.  Hamond  v.  Jethro,  2  Brownl.  &  G.  97, 
99  note  ("It  was  agreed  by  all  the  Justices, 
that  by  the  Law  of  Merchants,  if  two  Mer- 
chants joyn  in  Trade,  that  of  the  increase 
of  that,  if  one  dye,  the  other  shall  not  have 
the  benefit  by  survivor  ")  ;  Jeffereys  v.  Small, 
1  Vern.  Ch.  217,  23  Eng.  Reprint  424  ("The 
custom  of  merchants  is  extended  to  all 
traders,  to  exclude  survivorship"). 

5.  Bellasis  v.  Hester,  1  Ld.  Raym.  280, 
281  {Jus  accrescendi,  etc.,  is  a  maxim  of  lex 
mercatoria,  of  which  the  courts  will  take  no- 
tice, without  its  being  specially  pleaded)  ; 
Brown  v.  Chancellor,  01  Tex.  437  ("The  law 
merchant  remains  in  force  in  Texas  except  as 
modified  or  changed  by  statute");  Cameron 
V.  Orleans,  etc.,  R.  Co.,  108  La.  S3,  32  So. 
208  (the  liability  of  ))artners  is  determined 
by  the  law  merchant,  in  tlie  absence  of  proof 
of  a  special  law,  in  the  state  of  its  origin). 


6.  Zouch  Juris.  Adm.  89  [quoting  Davies 
Impos.]. 

7.  Wliat  Is  the  Law  Merchant,  2  Columbia 
L.  Rev.  470-485  (article  by  F.  M.  Burdick). 

8.  Watson  Partn. 

9.  Louisiana. —  Piekerell  v.  Fisk,  11  La. 
Ann.  277. 

New  Jersey. —  MoCabe  v.  Sinclair,  66  N.  J. 
Eq.  24,  58  Atl.  412;  Wilson  v.  Cobb,  28  X.  J. 
Eq.  177  [reversed  on  other  grounds  in  29 
N.  J.  Eq.  361]. 

New  York. —  Holmes  v.  United  Ins.  Co.,  2 
Johns.  'Cas.  329. 

Oregon. —  North.  Pac.  Lumber  Co.  v.  Spore, 
44  Oreg.  46''2,  75  Pac.  890;  Hackett  v.  Mult- 
nomah R.  Co.,  12  Oreg.  124,  6  Pac.  659',  53 
Am.  Rep.  327. 

West  Virginia. —  Crockett  v.  Burleson,  CO 
W.  Va.  252,  54  S.  E.  341,  6  L.  R.  A.  N.  S. 
263. 

United  iitates. —  London  Assur.  Corp.  v. 
Drennen,  116  U.  S.  461,  6  S.  Ct.  '442,  29 
L.  ed.  6S8. 

England. —  Jacobsen  v.  Hennekenius,  5  Bro. 
P.  C.  482,  2  Eng.  Reprint  811. 

10.  Phillips  V.  Phillips,  49  III.  437. 

11.  Ihvight  V.  Brewster,  1  Pick.  (Mass.) 
50,  11  Am.  Dec.  133;  Evans  v.  Warner.  20 
N.  Y.  App.  Div.  230,  47  N.  Y.  Suppl.  16.  The 
absence  of  express  agreement  is  a  material 
fact,  however,  indicating  that  there  is  not  a 
partnership.  Hallenback  v.  Rogers,  58  N.  J. 
Eq.  580,  43  Atl.  1098;  Ratzer  t'.  Ratzer,  28 
N.  J.  Eq.  137;  In  re  Swift,  118  Fed.  348; 
Davis  V.  Davis,  [1894]  1  Ch.  393,  63  L.  J. 
Ch.  219,  70  L.  T.  Rep.  N.  S.  265,  8  Reports 
133,  42  Wkly.  Rep.  312.  Sec  also  Jones  v. 
Purnell,  5  Pennew.  (Del.)  444,  62  Atl.  149. 

12.  Rose  V.  Buseher,  80  Md.  225,  30  Atl. 
037;  Beecher  v.  Bush,  45  Mich.  188,  7  N.  W. 
785,  40  Am.  Rep.  465;  Nightingale  v.  Milwau- 
kee Furniture  Co.,  71  Fed.  234. 


PARTNERSHIP 


[30  Cye.]  353 


iu  determining  wlietlier  their  voluntary  association  in  a  business  enterprise  amounts 
to  a  partiiersliip  or  not.^^ 

b.  Form  and  Requisites  of  Contract.  At  common  law  no  particular  form  of 
contract  is  necessary  to  tlie  creation  of  a  valid  partnership.  It  can  be  oral  or 
written,  and  it  can  result  from  the  conduct  of  the  parties  or  from  the  verbal  com- 
munications between  them.''*  In  some  jurisdictions,  however,  statutes  require  a 
writing,  duly  executed  and  recorded.*^  And  as  has  been  stated  elsewhere  in  this 
work  the  statute  of  frauds  has  also  modified  the  common-law  rule  as  to  partnership 
contracts  in  two  important  particulars.*" 

e.  Capacity  of  Parties.  The  capacity  of  particular  persons,  natural  and 
artificial,  sucli  as   married  women,"  infants,**  alien  enemies,*^  corporations,^ 


13.  Sullivan  v.  Sullivan,  122  Wis.  326,  99 
N.  W.  1022.  In  this  case  seven  persons  as- 
sociated themselves  together  to  manufacture 
cheese  at  a  factory  owned  by  three  of  them, 
who  received  a  certain  sum  for  the  use  of 
the  factory.  The  association  adopted  no 
name,  and  was  known  by  several  different 
names.  The  expenses  and  also  the  losses, 
if  any,  were  to  be  first  paid,  and  then  the 
net  profits  were  to  be  divided  among  the 
seven  persons,  each  to  receive  his  propor- 
tionate share.  This,  the  court  held,  was  a 
partnership  within  all  the  authorities. 

14.  Louisiana. —  See  Poignand  v.  Liver- 
more,  5  Mart.  N.  S.  324. 

Maine. —  Buffum  v.  Buflfum,  49  Me.  108, 
109,  77  Am.  Dec.  249,  "  It  does  not  appear 
that  articles  of  co-partnership  were  made  in 
writing  between  A.  C.  &  C.  BuiTum,  and  it 
was  not  necessary  that  it  should  be  so,  to 
constitute  it  a  partnership  in  all  its  inci- 
dents." 

Montana. — Hirbour  v.  Eeeding,  3  Mont.  15. 

New  York. —  Sanger  v.  French,  157  N.  Y. 
213,  51  N.  E.  979. 

Pennsylvania. —  Everhart  V.  Everhart,  4 
Luz.  Leg.  Reg.  259. 

Philippines. —  See  Fernandez  v.  He  la  Rosa, 
1  Philippine  671. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  1. 

15.  See  the  statutes  of  the  different  states. 
And  see  Murrell  v.  Murrell,  33  La.  Ann.  1233 
(construing  Civ.  Code,  art.  2834)  ;  Ben- 
ton V.  Roberts,  4  La.  Ann.  216. 

In  Pennsylvania  it  is  provided  by  statute 
that  a  loan  of  money  by  one  to  another,  upon 
an  agreement  to  receive  a  share  of  the  profits 
of  the  borrower's  business,  does  not  make  the 
lender  a  partner  of  the  borrower,  if  the  agree- 
ment is  in  writing.  Wessels  v.  Weiss,  166  Pa. 
St.  490,  31  Atl.  247;  Poundstone  v.  Ham- 
burger, 139  Pa.  St.  319-,  20  Atl.  1054. 

Effect  of  failure  to  file  declaration  of  part- 
nership as  required  in  Canada  by  Partn.  Act, 
§§  74-76,  see  Smith  v.  Finch,  12  Brit.  Col.  186. 

Action  for  penalty  for  failure  to  register 
partnership  under  Ont.  Rev.  St.  e.  123,  §  11, 
see  Chaput  v.  Robert,  14  Ont.  App.  354. 

16.  See  Fbaxids,  Statute  of,  20  Cyc.  204, 
236. 

17.  See  Husband  and  Wife,  21  Cye.  1341. 
And  see  the  following  cases : 

Alabama. —  Schlapback  v.  Long,  90  Ala. 
525,  8  So.  113. 

Georgia. —  Burney  v.  Savannah  Grocery  Co., 
98  Ga.  711,  25  S.  E.  915,  58  Am.  St.  Rep.  342. 

[23] 


Indiana. —  Haas  v.  Shaw,  91  Ind.  384,  46 
Am.  Rep.  607. 

loioa. —  Dupuy  v.  Sheak,  57  Iowa  361,  10 
N.  W.  731. 

Maine. —  Haggett  v.  Hurley,  91  Me.  542,  40 
Atl.  561,  41  L.  R.  A.  362. 

Massachusetts. —  Lord  v.  Parker,  3  Allen 
127. 

Michigan. —  Artman  v.  Ferguson,  73  Mich. 
146,  40  N.  W.  907,  16  Am.  St.,  Rep.  572,  2 
L.  R.  A.  343 ;  Bassett  v.  Shepardson,  52  Mich. 
3,  17  N.  W.  217. 

Missouri. —  Weil  v.  Simmons,  66  Mo.  617. 

Neiv  Yorfc.— Suau  v.  Caffee,  122  N.  Y.  308, 
25  N.  E.  488,  9  L.  R.  A.  593. 

Oftto.— Payne  v.  Thompson,  44  Ohio  St. 
192,  5  N.  E.  654. 

Texas.—  Miller  v.  Marx,  65  Tex.  131 ;  Wal- 
lace V.  Finberg,  46  Tex.  35. 

Washington. —  Seattle  Bd.  of  Trade  v.  Hay- 
den,  4  Wash.  263,  30  Pac.  87,  32  Pac.  224,  31 
Am.  St.  Rep.  919,  16  L.  R.  A.  530. 

Wisconsin. —  Fuller,  etc.,  Co.  v.  McHenry, 
83  Wis.  573,  53  N.  W.  896,  18  L.  R.  A. 
512. 

England. —  Marshall  v.  Rutton,  8  T.  R.  545. 

18.  See  Infants,  22  Cyc.  585.  And  see 
the  following  cases: 

Maine. —  Conary  v.  Sawyer,  92  Me.  403,  43 
Atl.  27,  G9  Am.  St.  Rep.  525. 

Massachusetts. —  Pelletier  v.  Couture,  148 
Mass.  269,  19  N.  E.  400,  1  L.  R.  A.  863; 
Whitney  v.  Dutch,  14  Mass.  457,  7  Am.  Dec. 
229. 

Michigan. —  McGunn  v.  Hanlin,  29  Mich. 
476. 

New  Yorfc.— Yates  v.  Lyon,  61  N.  Y.  344. 

Pennsylvania. —  Bixler  v.  Kresze,  169  Pa. 
St.  405,  32  Atl.  414,  47  Am.  St.  Rep.  920. 

United  States. —  In  re  Dunnigan,  95  Fed. 
428. 

England. —  Lovell  v.  Beauchamp,  [1894] 
A.  C.  607,  63  L.  J.  Q.  B.  802,  71  L.  T.  Rep. 
N.  S.  587,  1  Manson  467,  43  Wkly.  Rep. 
129;  Lempriere  v.  Lange,  12  Ch.  D.  675,  41 
L.  T.  Rep.  N.  S.  378,  27  Wkly.  Rep.  879; 
Corpe  V.  Overton,  10  Bing.  252,  3  L.  J.  C.  P. 
24,  3  Moore  &  S.  738,  25  E.  C.  L.  123. 

19.  See  War. 

20.  See  Corporations,  10  Cyc.  1142  et  seq. 
And  see  the  following  cases: 

California. —  Willey  v.  Crocker-Woolworth 
Nat.  Bank,  141  Cal.  508,  75  Pac.  106,  (1903) 
72  Pac.  832. 

Minnesota. —  French  v.  Donohue,  29  Minn. 
Ill,  12  N.  W.  354. 
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and  attorneys  to  form  partnerships  is  fully  discussed  under  other  titles  in  thia 
work. 

d.  Subject-Mattep  and  Purpose  —  (i)  Lkgal.  A  partnership  contract  hag 
for  its  subject-matter  the  association  of  parties  in  carrying  on  a  trade  or  adventure 
for  their  common  benefit,  with  their  mutual  contributions  of  property  and 
services.^^  An  association  of  persons  to  preserve  the  property  of  otiiers  from 
destruction  by  tire  is  not  a  partnership;^^  nor  is  any  other  association  organized 
for  charitable,  philanthropic,  or  social  purposes  and  not  existing  as  a  com- 
mon business  enterprise  for  pecuniary  profit.  A  partnership  may  be  organized 
for  the  prosecution  of  a  single  adventure  as  well  as  for  the  conduct  of  a 
continuous  business.'^^  When  parties  agree  to  purchase  certain  real  estate,  fit 
it  up  for  certain  purposes  and  sell  it,  courts  are  not  inclined  to  treat  the  contract 
as  creating  a  partnership,  unless  the  enterprise  contemplated  by  the  contract  is 
of  such  a  character  and  purpose  that  it  cannot  result  in  a  successful  issue, 
if  the  parties  are  treated  as  tenants  in  common,^-"  or  unless  they  have  clearly 


ISIew  York. —  People  v.  North  River  Sugar 
Refining  Co.,  121  N.  Y.  582,  24  N.  E.  834,  18 
Am.  St.  Rep.  843,  9  L.  R.  A.  33. 

Ohio.—  Geurinck  v.  Aleott,  66  Ohio  St.  94, 
63  N.  E.  714. 

Oregon. —  Hackett  v.  Multnomah  R.  Co., 
12  Oreg.  124,  6  Pac.  659,  53  Am.  Rep.  327. 

Pennsylvania. —  Boyd  v.  American  Carbon 
Block  Co.,  182  Pa.  St.  206,  37  Atl.  937; 
Morris  Run  Coal  Co.  v.  Barclay  Coal  Co., 
68  Pa.  St.  173,  8  Am.  Rep.  159. 

Tennessee. —  Mallory  v.  Hanaur  Oil-Works, 
86  Tenn.  598,  8  S.  W.  396. 

West  Virginia. —  Wilson  v.  Carter  Oil  Co., 
46  W.  Va.  469,  33  S.  E.  249. 

United  States. —  Fechteler  v.  Palm,  133 
Fed.  462,  66  C.  C.  A.  336. 

England. —  In  re  European  Soc.  Arbitra- 
tion Acts,  8  Ch.  D.  679,  704,  48  L.  J.  Ch. 
118,  39  L.  T.  Rep.  N.  S.  136,  27  Wkly.  Rep. 
88. 

21.  See  Attorney  akd  Client,  4  Cyc.  925. 
And  see  Justice  v.  Lairy,  19  Ind.  App.  272, 
49  N.  E.  459,  65  Am.  St.  Rep.  405;  Gilfillan 
i:  Henderson,  2  CI.  &  F.  1,  6  Eng.  Reprint 
1057. 

22.  Colorado. —  Lawrence  v.  Robinson,  4 
Colo.  567. 

Louisiana. —  McAuley  v.  Barnes,  15  La. 
427  (an  ordinary  partnership  to  press  cot- 
ton and  to  cultivate  a  sugar  estate)  ;  Mc- 
Gehee  v.  McCord,  14  La.  362  (an  ordinary 
partnership  to  construct  a  railway)  ;  Vigers 
V.  Sainet,  13  La.  300  (company  organized 
for  buying  steamers,  and  transporting  pas- 
sengers and  freight)  ;  Slocum  v.  Sibley,  5 
Mart.  682  (tavern-keeping  and  managing 
stables ) . 

New  York. —  Jones  v.  Walker,  51  Misc. 
624,  101  N.  Y.  Suppl.  22,  agreement  to  put 
up  an  eqvial  amount  of  margin  for  specu- 
lative transactions  and  to  divide  the  profits 
equally. 

Pennsrjlvania. —  Gwinn  v.  Lee,  6  Pa. 
Super.  Ct.  646,  42  Wkly.  Notes  Cas.  124, 
an  imincorporatod  association,  with  trans- 
ferable capital  stock. 

Washington. —  Dow  V.  Dempsey,  21  Wash. 
'  86,  57  Pac.  355. 

United  States. —  Meehan  v.  Valentine,  145 
U.  S.  611,  018,  12  S.  Ct.  972,  36  L.  ed.  835; 
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Donald  v.  Guy,  127  Fed.  228,  holding  that 
the  Virginia  Pilot  Association,  which  is  an 
unincorporated  association  of  pilots  formed 
for  the  purpose  of  controlling  and  regulating 
the  business  of  its  members,  and  through 
which  they  in  effect  act  by  joint  cooperation 
in  performing  their  duties  as  pilots,  and 
which  elects  officers,  leases  offices,  owns 
property,  including  the  pilot  boats  used,  as- 
signs its  members  to  service  in  turn,  and 
collects  all  pilotage  fees  earned  by  them, 
which  are  paid  into  bank  to  its  credit,  and 
divided  between  the  members  after  payment 
of  the  expenses  of  the  association,  is  a 
partnership. 

23.  Thomas  v.  Ellmaker,  1  Pars.  Eq.  Cas. 
(Pa.)  98. 

24.  California. — Wilson  v.  Henderson,  123 
Cal.  258,  55  Pac.  986. 

Connecticut. —  Davison  v.  Holden,  55  Conn. 
103,  10  Atl.  515,  3  Am.  St.  Rep.  40. 

Neio  Hampshire. —  Danbury  Cornet  Band 
V.  Bean,  54  N.  H.  524,  a  musical  club. 

New  York. —  McCabe  v.  Goodfellow,  133 
N.  Y.  89,  30  N.  E.  728,  17  L.  R.  A.  204  (an 
association  to  enforce  excise  laws)  ;  Lafond 
V.  Diems,  81  N.  Y.  507,  8  Abb.  N.  Cas. 
344. 

Pennsylvania. —  Pain  v.  Sample,  158  Pa. 
St.  428,  27  Atl.  1107  (a  grand  army  post)  ; 
Ash  V.  Guie,  97  Pa.  St.  493,  39  Am.  Rep. 
818  (a  masonic  lodge)  ;  Eichbaum  v.  Irons, 
6  Watts  &  S.  67,  40  Am.  Dec.  540. 

England.—  Caldicott  v.  Griffiths,  1  C.  L.  R. 
715,  8  Exch.  898,  23  L.  J.  Exch.  54  ("The 
Midland  Counties  Guardian  Society  for  the 
Protection  of  Trade  " )  ;  Flemvng  v.  Hector, 
2  Gale  180,  6  L.  J.  Exch.  43,  2  M.  &  W.  172 
(Westminster  Reform  Club)  ;  Reynell  v. 
Lewis,  16  L.  J.  Exch.  25,  15  M.  &  W.  517, 
4  R.  &  Can.  Cas.  351. 

25.  Jones  v.  Davies,  60  Kan.  309,  56  Pac. 
484,  72  Am.  St.  Rep.  354;  Spencer  v.  Jones, 
92  Tex.  516,  50  S.  W.  118,  71  Am.  St.  Rep. 
870;  Williamson  v.  Nigh,  58  W.  Va.  629, 
53  S.  E.  124. 

26.  Winslow  v.  Young,  94  Me.  145,  160, 
47  Atl.  149  ("It  is  undoubtedly  true  that 
the  purchase  was  speculative,  and  that  the 
proprietors  expected  their  profits  to  arise 
from  sales  of  the  land.    They  did  not  con- 
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evinced  tlieir  intent  to  become  partners.^'  The  presumption  is  against  the  exist- 
ence of  a  partnership  in  lands,  but  this  presumption  may  be  overcome  by  the 
terms  of  the  partnership  contract,  or  by  tlie  purposes  for  wliich  the  land  is 
acquired,  or  the  manner  in  which  it  is  employed.^^  It  is  not  overcome  by  an 
agreement  between  a  real  estate  agent  and  another  that  the  latter  shall  have  a 
dollar  an  acre  for  assisting  in  the  sale  of  a  farui.^^  Contracts  for  farming  on 
shares  rarely  have  for  tlieir  object  the  creation  of  a  partnership  between  the  land- 
owner and  the  cultivator,^''  although  the  terms  of  the  contract  and  the  conduct  of 
the  parties  under  it  may  warrant  the  conclusion  that  a  partnership  exists  between 
thena.^^  Agreements  between  the  creditors  of  a  failing  debtor  on  the  one  side, 
and  the  debtor  or  his  general  assignee  on  the  other,  for  the  conduct  of  the  busi- 
ness with  a  view  to  paying  the  debts,  will  constitute  such  creditors  partnei's,  if 
they  become  tbereby  the  proprietors  of  the  business  but  not  if  they  become 
only  the  mortgagees,  or  the  agents  of  the  debtor  or  his  assignee.^^  Arrangements 
between  a  number  of  persons,  lirnis,  and  corporations  engaged  in  the  same  line  of 
business,  having  for  their  object  the  maintenance  of  a  uniform  scale  of  prices,  and 
an  equitable  distribution  of  business  patronage,^*  or  the  pooling  of  profits,  or  the: 
division  of  earnings  in  agreed  proportions,^^  do  not  create  a  partnership  between 
the  contracting  parties  if  they  retain  the  several  ownership  of  their  properties,, 
and  there  is  no  common  plant  or  fund  which  they  own  and  manage  jointly.. 
Cotenancy  in  a  vessel  is  the  general  relation  between  ship-owners,  and  partnership 
the  exception.  Hence  one  who  alleges  that  ship-owners  are  partners  must  estab- 
lish this  relationship  by  clear  evidence.^''  In  the  absence  of  evidence  showing  an 
intention  to  become  partners,  that  relationship  does  not  exist  between  the  owner 


template  building  upon  it  or  making  other 
improvements,  but  simply  to  hold  it  for  sale 
at  advanced  prices,  which  it  was  supposed 
would  be  obtained  within  a  short  time.  There 
was  therefore  no  necessity  for  a  partnership 
to  accomplish  this  end.  Ownership  as  tenants 
in  common  was  equally  effective.  The  ele- 
ments which  Justify  a  court  in  finding  a 
partnership  to  result  from  the  character  of 
the  business  to  be  done  are  wanting")  ; 
Pillsbury  v.  Pillsbury,  20  N".  H.  90;  Farrand 
f).  Gleason,  56  Vt.  633;  Clark  v.  Sidway,  142 
U.  S.  682,  12  S.  Ct.  327,  35  L.  ed.  1157. 

27.  Laffan  v.  Naglee,  9  Cal.  662,  70  Am. 
Dec.  678;  Gray  v.  Palmer,  9  Cal.  616; 
Phillips  17.  Purington,  15  Me.  425;  Sauntry 
V.  Dunlap,  12  Wis.  364. 

28.  Illinois. —  State  Nat.  Bank  v.  Butler, 
149  111.  575,  36  N.  E.  1000. 

Iowa. —  Heard  v.  Wilder,  81  Iowa  421,  46 
N.  W.  1075. 

Minnesota. —  Baremore  v.  Selouer,  100 
Minn.  23,  110  N.  W.  66. 

Montana. —  Hirbour  v.  Reeding,  3  Mont. 
15. 

England. —  Waterer  v.  Waterer,  L.  E.  15 
Eq.  402,  21  Wldy.  Rep.  508,  land  used  for 
nursery  purposes. 

29.  Allen  v.  Hudson,  78  111.  App.  376. 

30.  Williams  v.  Rogers,  110  Mich.  418,  68 
N.  W.  240;  Donnell  v.  Harshe,  67  Mo.  170; 
Cedarberg  v.  Guernsey,  12  S.  D.  77,  80  N.  W. 
159. 

31.  Fisher  v.  Sweet,  67  Cal.  228,  7  Pac. 
657;  Thornton  v.  Barber,  48  N.  Y.  App.  Div. 
298,  62  N.  Y.  Suppl.  527 ;  Everhart  v.  Ever- 
hart,  4  Luz.  Leg.  Reg.  (Pa.)  259;  Overton 
Bank  v.  Thompson,  118  Fed.  798,  56  C.  C.  A. 
654. 


32.  Purvis  v.  Butler,  87  Mich.  248,  49 
N.  W.  564;  Webb  v.  Hicks,  123  N.  C.  244, 
248,  31  S.  E.  479  ("The  creditors  had  the 
right  to  have  the  property  sold  by  the  as- 
signee at  once  and  the  proceeds  applied  to 
their  debts,  but  for  the  expressed  purpose  of 
gain  and  enhancement  of  the  value,  and  to 
avoid  loss  and  sacrifice  by  sale,  they  agreed 
to  have  the  business  continued  and  thereby 
obtain  a  profit,  and  they  were  to  reap  the 
profit,  if  any,  and  must  bear  the  loss  and 
expense,  if  any");  Eighter  v.  Farrel,  134 
Pa.  St.  482,  19  Atl.  687. 

33.  Fewell  v.  American  Surety  Co.,  80 
Miss.  782,  28  So.  755,  92  Am. -St.  Rep.  625; 
Mollwo  V.  Court  of  Wards,  L.  R.  4  P.  C. 
419;  Wheatcroft  V.  Hickman,  9  C.  B.  N.  S. 
47,  99  E.  C.  L.  47,  8  H.  L.  Cas.  268,  11  Eng. 
Reprint  431,  7  Jur.  N.  S.  105,  30  L.  J.  C.  P. 
125,  3  L.  T.  Rep.  N.  S.  185,  8  Wkly.  Rep. 
754. 

34.  Potter  v.  Morris,  etc.,  Dredging  Co., 
59  N.  J.  Eq.  422,  46  Atl.  537. 

35.  Chicago,  etc.,  R.  Co.  v.  Mulford,  162 
111.  522,  44  N.  E.  861,  35  L.  R.  A.  599;  Wig- 
gins Ferry  Co.  v.  Chicago,  etc.,  R.  Co.,  128 
Mo.  224,  27  S.  W.  568,  30  S.  W.  430;  Post  v. 
Southern  R.  Co.,  103  Tenn.  184,  52  S.  W. 
301,  55  L.  R.  A.  481;  St.  Louis  Ins.  Co.  v. 
St.  Louis,  etc.,  R.  Co.,  104  U.  S.  146,  26 
L.  ed.  679. 

36.  Harding  v.  Foxcroft,  6  Me.  76;  Hop- 
kins V.  Forsyth,  14  Pa.  St.  34,  53  Am.  Dec. 
513;  Jackson  v.  Robinson,  13  Fed.  Cas.  No. 
7,144,  3  Mason  138. 

Evidence  sufiScient  to  establish  partnership 
relation  see  Doddington  v.  Hallet,  1  Ves.  497, 
27  Eng.  Reprint  1165;  Phillips  v.  Purington, 
15  Me.  425. 
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and  master  of  a  vessel  who  share  its  gross  earnings,^^  or  wJio  share  in  tlie  profits 
and  loss  of  the  voyage/^  or  between  seamen  in  sucli  a  venture  as  the  mackerel 
fishery.'''' 

_(ii)  Illegal.  If  a  partnership  is  formed  for  the  prosecution  of  an  illegal 
business,  or  for  the  conduct  of  a  lawful  ljusiness  in  an  illegal  manner,  the  courts 
will  refuse  to  recognize  its  existence,  either  by  enforcing  its  claims  against  others, 
or  by  compelling  either  partner  to  account  to  the  others  for  capital  or  profits  in 
liis  hands,  or  by  forcing  either  to  contribute  his  sliare  of  the  losses  to  the  otliers.** 
Even  though  the  illegality  of  the  partnership  contract  is  not  set  np  as  a  defense, 
the  court  may  inquire  into  its  nature,  and  if  its  illegality  appears  may  refuse  to 
adjudicate  upon  alleged  rights  which  are  dependent  upon  it.  Parties  cannot 
compel  a  court  of  justice  to  enforce  a  contract,  appearing  by  evidence  to  be 
illegal,  by  the  simple  device  or  inadvertence  of  omitting  from  tlieir  pleadings  the 
charge  of  such  illegality.''^  It  has  been  held  that  it  is  not  illegal  for  the  assignee 
of  a  partnership  for  the  benefit  of  creditors  to  agree  to  pay  off  the  creditors  and 


37.  Dry  v.  Boswell,  1  Campb.  329. 

38.  Mair  v.  Glennie,  4  M.  &  S.  240,  16 
Eev.  Rep.  445. 

39.  Lewis  v.  Chadbourne,  54  Me.  484,  92 
Am,  Dec.  558. 

40.  Georgia. —  Marine,  etc.,  Ins.  Bank  v. 
Megar,  Dudley  83. 

Illinois. —  Shaffner  v.  Pinchback,  133  111. 
410,  24  N.  E.  867,  23  Am.  St.  Rep.  624, 
a  partnership  for  book-making  on  horse- 
races. 

Kentucky. —  Smith  v.  Richmond,  114  Ky. 
303,  70  S.  W.  846,  24  Ky.  L.  Rap.  1117,  102 
Am.  St.  Rep.  283  (partnership  for  an  illegal 
lottery)  ;  Central  Trust,  etc.,  Co.  v.  Respass, 
112  Ky.  606,  66  S.  W.  421,  23  Ky.  L.  Rep. 
1905,  99  Am.  St.  Rep.  317,  56  L.  R.  A.  479 
(a  partnership  for  book-making  on  horse- 
races ) . 

Maryland. —  Spies  v.  Rosenstock,  87  Md. 
14,  39  Atl.  268,  partnership  for  book-making 
on  horse-races. 

Montana. —  Morrison  v.  Bennett,  20  Mont. 
560,  52  Pac.  553,  40  L.  R.  A.  158,  partner- 
ship for  dishonest  and  immoral  horse-racing. 

tlexo  Jersey. —  Watson  v.  Murray,  23  N.  J. 
Eq.  257,  partnership  for  an  illegal  lottery. 

North  Carolina. —  King  v.  Winants,  71 
N.  C.  469,  17  Am.  Rep.  11,  partnership  for 
securing  contracts  for  public  works  by  stifling 
competition. 

Ohio. —  Jackson  v.  Akron  Brick  Assoc.,  53 
Ohio  St.  303,  41  N.  E.  257,  53  Am.  St.  Rep. 
638,  35  L.  R.  A.  287,  partnership  to  enhance 
the  price  of  articles  manufactured  and  dealt 
in  by  its  members. 

South  Carolina. —  Providence  Mach.  Co.  v. 
Browning,  72  S.  C.  424,  52  S.  E.  117. 

Texas. —  Wiggins  v.  Bisso,  92  Tex.  219,  47 
S.  W.  637,  71  Am.  St.  Rep.  837,  partnership 
to  enhance  the  price  of  beer  and  stifle  com- 
petition in  its  sale. 

Virginia. —  Watson  v.  Fletcher,  7  Gratt.  1, 
partnership  in  the  operation  of  a  faro  bank. 

United  States. —  McMullen  v.  Hoffman,  174 
U.  S.  639,  19  S.  Ct.  839,  43  L.  ed.  1117,  a 
partnership  in  the  performance  of  a  contract 
for  a  public  work,  illegally  procured. 

England. —  Harris  v.  Amery,  L.  R.  1  C.  P. 
148,  Harr.  &  R.  294,  12  Jur.  N.  S.  165,  35 
L.  J.  C.  P.  89,  13  L.  T.  Rep.  N.  S.  504,  14 
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Wkly.  Rep.  199  (a  non-registered  partner- 
ship for  farming,  in  violation  of  statute)  ; 
Gordon  v.  Howden,  12  CI.  &  F.  237,  8  Eng. 
Reprint  1395  (secret  partnership  for  pawn- 
broking  in  violation  of  statute)  ;  Armstrong 
V.  Lewis,  2  Cromp.  &  M.  274,  3  L.  J.  Exch. 
359,  4  Moore  &  S.  1,  30  E.  C.  L.  539 ;  Everet 
V.  Williams,  1  European  Mas^.  360,  9  Law 
Quar.  Rev.  197  (where  one  highwayman  at- 
tempted to  compel  his  copartner  in  the  busi- 
ness of  dealing  on  Houndslow  Heath  "  with 
gentlemen  for  divers  watches,  rings,  swords, 
canes,  hats,  cloaks,  horses,  bridles,  saddles, 
and  other  things  to  the  value  of  £200  and 
upwards,"  to  account  for  plaintiff^'s  share  of 
the  plunder,  only  to  have  his  bill  condemned 
and  thrown  out  for  scandal  and  impertinence, 
his  solicitors  fined  for  reflecting  upon  the 
honor  and  dignity  of  the  court,  and  himself 
and  his  copartner  hanged  at  Tyburn  and 
Maidstone  respectively)  ;  Whitmore  v.  Mason, 
2  Johns.  &  H.  204,  8  .Jur.  N.  S.  278,  31  L.  J. 
Ch.  433,  5  L.  T.  Rep.  K  S.  631,  10  Wkly. 
Rep.  168,  70  Eng.  Reprint  1031;  Blundell  v. 
Winsor,  1  Jur.  589,  6  L.  J.  Ch.  364,  8  Sim. 
601,  8  Eng.  Ch.  601,  59  Eng.  Reprint  238; 
Ewing  V.  Osbaldiston,  1  Jur.  50,  6  L.  J.  Ch. 
161,  2  Myl.  &  C.  53,  14  Eng.  Ch.  53,  40  Eng. 
Reprint  561 ;  Biggs  v.  Lawrence,  3  T.  R.  454, 
1  Rev.  Rep.  740  (partnership  for  smuggling). 
But  compare  Thwaites  v.  Couthwaite,  [1896] 
1  Ch.  496,  60  J.  P.  218,  65  L.  J.  Ch.  238,  74 
L.  T.  Rep.  N.  S.  164,  44  Wklv.  Rep.  295; 
Sterry  v.  Clifton,  9  C.  B.  110, 'l4  Jur.  312, 
19  L.  J.  C.  P.  237,  67  E.  C.  L.  110;  Aubin  v. 
Holt,  2  Kay  &  J.  66,  25  L.  J.  Ch.  36,  4  Wkly. 
Rep.  112,  69  Eng.  Reprint  696;  Mason  v. 
Watkins,  10  L.  T.  Rep.  N.  S.  453. 

Canada. —  Collins  v.  Swindle,  6  Grant  Ch. 
(U.  C.)  282.  But  compare  Stevenson  v.  Boyd, 
5  Brit.  Col.  626. 

Gambling  partnerships  see  Gaming,  20  Cyc. 
935. 

Public  work. —  An  agreement  whereby  a 
partnership  provides  for  the  distribution 
among  themselves  of  money  to  be  received  in 
the  performance  of  public  work  is  not  void. 
Thurston  v.  Fairman,  9  Hun  (N.  Y.) 
584. 

41.  Wright  V.  Cudahy,  168  111.  86,  48 
N.  E.  39. 
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form  a  partnership  with  the  members  of  the  assigning  firm/^  nor  for  a  son  to 
accept  au  option  to  succeed  his  deceased  father  as  a  partner,  althongli  conceaUng 
this  fact  from  tlie  other  legatees  of  the  father/^  nor  for  partners  to  contract  not 
to  carry  on  tlie  same  trade  for  tlieir  private  benefit/'' 

e.  Assent  of  Parties.  Tlie  mutual  assent,  required  of  parties  to  every  enforce- 
able contract,  is  necessary  to  the  formation  of  a  partnership.  Hence  if  the 
so-called  ai-ticles  of  partnership  are  vague  and  indefinite  vpitli  respect  to  such 
important  matters  as  the  amount  of  capital  to  be  furnished,  the  extent  of  business 
to  be  transacted,  the  duties  of  the  several  pai'tners,  and  the  manner  in  which  it  is 
to  be  carried  on,  the  articles  will  not  be  enforced  by  a  court.''^  Nor  is  a  partner- 
ship created  by  an  offer  by  one  party  which  is  not  accepted  according  to  its  terms 
by  the  other ;  nor  by  an  acceptance  on  behalf  of  that  other  by  an  unauthorized 
agent.''''  In  the  latter  case,  if  such  acceptance  is  thereafter  ratified,  the  partner- 
ship contract  dates  from  the  original  acceptance.*^  As  between  the  parties  them- 
selves, the  one  who  alleges  a  partnership  must  show  not  only  his  own  voluntary 
assent  to  the  relation,  but  the  like  assent  of  every  other  alleged  partner.*^  It  is 
not  enough  that  he  proves  an  agreement  in  which  they  call  themselves  partners. 
The  term  may  have  been  used  in  a  popular  rather  than  a  legal  sense,  or  as  a  mat- 
ter of  business  convenience,  and  hence  no  partnership  may  have  been  intended 
by  the  parties.^"  On  the  other  hand  they  may  not  have  intended  to  take  upon 
themselves  the  liability  of  partners,  and  yet  they  may  have  created  a  partnership.^' 


42.  Jung  V.  Weyand,  9  Ohio  Dec.  (Reprint) 
485,  14  Cine.  L.  Bui.  143. 

43.  In  re  Kalbfell,  29  Pitts.  Leg.  J.  N.  S. 
(Pa.)  52. 

44.  Morris  t'.  Colman,  18  Ves.  Jr.  438,  11 
Eev.  Rep.  230,  34  Eng.  Reprint  382. 

45.  Savannah  Rail,  etc.,  Co.  Sabel,  145 
Ala.  681,  40  So.  88  [following  Sabel  v.  Sa- 
vannah Rail,  etc.,  Co.,  135  Ala.  380,  38  So. 
663]  (agreement  must  be  definite,  on  a  suffi- 
cient consideration,  and  mutual)  ;  Morris  v. 
Peckham,  51  Conn.  128;  In  re  Vince,  [1892] 
2  Q.  B.  478,  61  L.  J.  Q.  B.  836,  67  L.  T.  Rep. 
N.  S.  70,  9  Morr.  Bankr.  Cas.  222,  41  Wkly. 
Rep.  138.  Compare  Goldsmith  v.  Sachs,  17 
Fed.  726,  8  Sa-ivy.  110,  holding  that  where 
the  contract  provides  that  "  the  business  of 
the  partnership  shall  be  buying,  selling,  and 
dealing  in  dry  goods  and  furnishing  goods, 
and  such  other  merchandise  as  may  be  con- 
venient and  profitable  to  all  parties  con- 
cerned," the  description  of  the  business  is 
not  so  vague  and  indefinite  as  to  render  the 
contract  void  for  uncertainty. 

46.  Metcalf  v.  Redmon,  43  111.  264;  Ben- 
nett V.  Pulliam,  3  111.  App.  185;  Farrow  v. 
Bresler,  108  Mich.  564,  66  N.  W.  492. 

47.  Miles  v.  Wann,  27  Minn.  56,  6  N.  W. 
417. 

48.  Williams  v.  Butler,  35  111.  544,  holding 
that  such  ratification  may  cut  off  intervening 
rights,  which  rest  on  an  inferior  equity  to 
that  of  the  principal. 

49.  Illinois. —  Phillips  v.  Phillips,  49  111. 
437,  439,  "  The  intention  or  even  belief  of  one 
party  alone,  cannot  create  a  partnership  with- 
out the  assent  of  the  others." 

Mississippi. —  Atwood  v.  Meredith,  37  Miss. 
635,  holding  that,  although  the  wife  furnished 
means  for  an  interest  in  a  firm,  and  it  was 
received  from  her  husband  as  her  agent  by 
the  other  members  of  the  firm,  they  regarding 
her  as  partner,  this  does  not  make  her  a  part- 


ner, as  it  does  not  thereby  appear  that  she 
assented  to  the  contract  of  partnership. 

Missouri. — ■  Freeman  v.  Bloomfield,  43  Mo. 
391,  392,  a  man  cannot  be  made  a  partner 
against  his  will,  by  accident,  or  the  conduct 
of  persons  for  whom  he  is  not  accountable. 

New  York. —  Magovern  v.  Robertson,  14 
N.  Y.  Suppl.  114. 

Ohio. —  Channel  v.  Fassit,  16  Ohio  166. 

Pennsylvania. —  Hedge's  Appeal,  63  Pa.  St. 
273;  Fenner  v.  Rhoad,  8  North.  Co.  Rep. 
121. 

Texas. —  Faver  v.  Bowers,  (Civ.  App.  1895) 
33  S.  W.  131,  plaintiff's  assent  was  induced 
by  defendant's  "  undue  influence,"  and  the 
partnership  was  rescinded  by  the  court. 

West  Virginia. —  Setzer  v.  Beale,  19  W.  Va. 
274,  a  person  does  not  become  a  member  of  a 
firm  by  an  agreement  to  share  the  profits  and 
loss  with  one  of  its  members,  the  other  mem- 
bers not  assenting  to  his  membership  in  the 
firm. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  4. 

50.  Gulf  City  Shingle  Mfg.  Co.  v.  Boyles, 
129  Ala.  192,  29  So.  800;  Oliver  v.  Gray,  4 
Ark.  425;  Sailors  v.  Nixon-Jones  Printing 
Co.,  20  111.  App.  509 ;  Livingston  v.  Lynch,  4 
Johns.  Ch.  (N.  Y.)  573. 

51.  Lansing  City  Nat.  Bank  v.  Stone,  131 
Mich.  588,  92  N.  W.  99.  See  also  infra,  III, 
A,  1,  h;  III,  C,  3,  d.. 

Statement  of  rule. — "  It  is  nevertheless 
possible  for  parties  to  intend  no  partnership 
and  yet  to  form  one.  If  they  agree  upon 
an  arrangement  which  is  a  partnership  in 
fact,  it  is  of  no  importance  that  they  call  it 
something  else,  or  that  they  even  expressly 
declare  that  they  are  not  to  be  partners." 
Beecher  v.  Bush,  45  Mich.  188,  193,  7  N.  W. 
785,  40  Am.  Rep.  465. 

Attempt  to  organize  corporation. —  The 
most  frequent  cases  of  this  sort  grow  out 
of  ineffectual  attempts  to  organize  corpora- 
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f.  Consideration.  Tlie  consideration  of  the  contract  of  partnersliip  conBistB 
in  tlie  mutual  covenants  and  proniines  of  tlie  copartnei's  ;  each  cngaginpj  to  con- 
tribute capital,  or  serviccB,  or  credit,  and  to  sul>ject  liitnBclf  to  the  duties  and 
liabilities  of  a  partner,  in  consideration  of  the  like  engagements  of  his  copartners.'^ 
Accordingly  if  the  pai'tnership  agreement  provides  simply  that  one  of  the  parties 
is  to  give  and  the  other  is  to  receive  a  half  interest  in  the  profits  of  an  enterprise 
started  by  the  former,  without  anytliing  being  promised  by  the  latter  toward  the 
accomplishment  of  its  object,  no  enforceable  contract  exists.^''  But  if  the  latter 
takes  part  in  carrying  on  the  enterprise,  and  thus  subjects  himself  to  partnership 
liability  to  outsiders,  he  furnishes  a  sufficient  consideration  for  the  formers 
promise,  and  acquires  all  the  rights  of  a  copartner.^  Moreover  the  assumption 
of  a  partner's  liability  for  the  debts  of  the  firm,  or  the  continuance  of  that 
liability  beyond  the  originally  stipulated  period,  is  ample  consideration  for  special 
provisions  in  the  partnership  contract  securing  to  such  partner  unusual  advantages 
or  exemptions,  as  regards  his  copartners.^^ 

g.  Executory  Agreements  —  (i)  In  General.  Persons  who  have  entered  into 
a  contract  to  become  partners  at  some  future  time,  or  upon  the  happening  of 
some  future  contingency,  do  not  become  partners  until  the  agreed  time  has 
arrived  or  the  contingency  has  happened.  Whether  a  partnership  exists  is 
determined  by  ascertaining  from  the  terms  of  the  agreement  whether  any  time 
has  to  elapse  or  any  act  remains  to  be  done  before  the  right  to  share  profits 
accrues ;  for  the  parties  will  not  be  partners  until  such  time  has  elapsed,  or  the 
act  has  been  perforraed.^^  The  mere  agreement  to  form  a  partnership  does  not 
of  itself  create  a  partnership ;  nor  does  the  advancement  by  one  party  of  his 


tions.  See  Mt.  Carmel  Tel.  Co.  v.  Mt.  Car- 
mel,  etc.,  Tel.  Co.,  119  Ky.  461,  84  S.  W. 
615,  27  Ky.  L.  Rep.  30;  Cincinnati  Cooperage 
Co.  V.  Bate,  96  Ky.  356,  26  S.  W.  538,  16 
Ky.  L.  Rep.  626,  49  Am.  St.  Rep.  300.  See 
generally,  Corporations. 

52.  Missouri. —  Byrd  v.  Fox,  8  Mo.  574. 
New  York. —  Coleman  v.  Eyre,  45  N.  Y.  38. 

See  also  Brady  v.  Powers,  112  N.  Y.  App. 
Div.  845,  98  N.  Y.  Suppl.  237  [.modifying 
105  N.  Y.  App.  Div.  476,  94  N.  Y.  Suppl. 
259]. 

Ohio. —  Breslin  v.  Brown,  24  Ohio  St.  565, 
15  Am.  Rep.  627. 

Pennsylvania. —  Rush  Centre  Creamery  Co. 
V.  Hillis,  3  Pa.  Super.  Ct.  527. 

South  Carolina. —  See  Belcher  v.  Conner,  1 
S.  C.  88. 

West  Virginia. —  Kimmins  v.  Wilson,  8 
W.  Va.  584. 

England. —  In  re  Wedgwood  Coal,  etc.,  Co., 
7  Ch.  D.  75,  47  L.  J.  Ch.  273,  37  L.  T.  Rep. 
N.  S.  560,  26  Wkly.  Rep.  442 ;  Dale  v.  Hamil- 
ton, 5  Hare  369,  393,  11  Jur.  163,  16  L.  J. 
Ch.  126,  26  Eng.  Ch.  369,  67  Eng.  Reprint 
955;  The  Herkimer,  Stew.  (Nova  Scotia)  17. 

53.  Trayes  v.  Johns,  11  Colo.  App.  219, 
52  Pac.  1113;  Mitchell  v.  O'Neale,  4  Nev. 
504. 

54.  Emery  v.  Wilson,  79  N.  Y.  78;  Guc- 
cione  v.  Scott,  21  Misc.  (N.  Y.)  410,  47  N.  Y. 
Suppl.  475  [afflrmed  in  33  N".  Y.  App.  Div. 
214,  53  N.  Y.  Suppl.  462]  ;  Geddes  v.  Wallace, 
2  Bligh  270,  4  Eng.  Reprint  328;  Heyhoe  v. 
Burgc,  9  C.  B.  431,  19  L.  J.  C.  P.  243,  67 
E.  C.  L.  431.  See  also  Melville  v.  Kruse,  60 
N.  Y.  App.  Div.  211,  74  N.  Y.  Suppl.  826 
[affirmed  in  174  N.  Y.  306,  66  N.  E.  1)65], 
holding  that  the  surrender  by  one  partner  of 
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his  right  to  withdraw  from  the  firm  and  his 
continuance  therein  is  a  good  consideration 
for  the  promise  of  his  copartners  that  he 
should  have  one  half  of  the  net  assets  of  the 
firm  on  its  dissolution  in  addition  to  one 
half  of  the  profits  during  its  continuance,  as 
provided  for  in  the  original  agreement. 

55.  Lyle  v.  Howard,  64  S.  W.  144,  24 
Ky.  L.  Rep.  143  (securing  one  partner  a  half 
interest  in  a  firm,  although  he  paid  but  one 
sixth  of  the  capital)  ;  Clift  v.  Barrow,  108 
N.  Y.  187,  15  N.  E.  327  (the  managing  part- 
ner indemnified  the  other  against  loss,  and 
guaranteed  the  latter  ten  per  cent  on  all  his 
deposits  with  the  firm)  ;  McKinnon  v.  Mc- 
Kinnon,  56  Fed.  409,  5  C.  C.  A.  530  [revers- 
ing 46  Fed.  713]  (all  the  interest  of  one  part- 
ner to  pass  to  the  other,  upon  the  former's 
death ) . 

56.  Alabama. —  Savannah  Rail,  etc.,  Co.  v. 
Sabel,  145  Ala.  681,  40  So.  88;  Sabel  v.  Sa- 
vannah Rail,  etc.,  Co.,  135  Ala.  380,  33  So. 
663 ;  Cain  Lumber  Co.  v.  Standard  Dry  Kiln 
Co.,  108  Ala.  346,  18  So.  882;  Snodgrass  v. 
Reynolds,  79  Ala.  452,  58  Am.  Rep.  601; 
Huckabee  v.  Nelson,  54  Ala.  12. 

Colorado. —  Meagher  v.  Reed,  14  Colo.  335, 
24  Pac.  681,  9  L.  R.  A.  455. 

Connecticut. —  Reboul  v.  Chalker,  27  Conn. 
114. 

Florida. —  Johnston  v.  Eichelberger,  13  Fla. 
230. 

7daft-o.— Wilson  v.  Wilson,  6  Ida.  597,  57 
Pac.  708. 

Louisiana. —  Avery  v.  Lauve,  1  La.  Ann. 
457. 

Massachusetts. —  Haskins  v.  Burr,  106 
Mass.  48. 

Michigan. —  Bird  v.  Hamilton,  Walk.  361. 
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agreed  share  of  the  capital.  The  entire  agreement  and  all  the  attending  circnnti- 
stances  are  to  be  taken  into  consideration,  in  determining  whether  a  partnership 
has  been  actually  launched.^^  Undoubtedly  the  performance  of  a  condition 
precedent  by  either  party  to  an  executory  agreement  for  a  partnership  may  be 
waived  by  the  other ;  but  a  waiver  is  not  to  be  presumed.^"  Although,  as  between 
the  parties,  the  agreement  is  executory,  and  no  partnership  exists,  their  conduct 
may  amount  to  a  "  holding  out "  as  partners ;  and  if  it  does  they  will  be  liable  in 
that  capacity  to  those  who  have  been  induced  by  such  conduct  to  deal  with  them 
as  a  partnership.'^^  The  death  of  either  party  to  an  executory  agreement  for 
partnership  prevents  the  formation  of  a  firm,  as  such  agreement  is  based  upon 
the  continuance  of  the  life  of  each/" 

(ii)  Remedy  For  Breach.    While  the  wrongful  breach  of  a  valid  execu- 


Mmnesota. —  Dow  v.  Sleepy  Eye  State 
Bank,  88  Minn.  355,  93  N.  W.  121. 

New  Hampshire. —  Atkins  v.  Hunt,  14 
N.  H.  205. 

Neio  York. —  Matter  of  Hoagland,  51  N.  Y. 
App.  Div.  347,  64  N.  Y.  Suppl.  920  [affirmed 
in  164  N.  Y.  573,  58  N.  E.  1088]. 

Ohio. —  Mosier  v.  Parry,  60  Ohio  St.  388, 
54  N.  E.  364. 

Pennsylvania. —  Irwin  v.  Bidwell,  72  Pa. 
St.  244;  Rice  v.  Shuman,  43  Pa.  St.  37; 
Fitcli  V.  Conklin,  16  Leg.  Int.  77. 

Texas. —  Buzard  v.  McAnulty,  77  Tex.  438, 
14  S.  W.  138. 

Washington. —  State  v.  Mendenhall,  24 
Wash.  12,  63  Pac.  1109;  Cantara  v.  Black- 
well,  14  Wash.  294,  44  Pac.  657. 

Wisconsin. —  Hoile  v.  York,  27  Wis.  209. 

Wt/oming. — Holgate  v.  Downer,  8  Wyo.  334, 
57  Pac.  918,  11  Wyo.  261,  71  Pac.  1135. 

United  States. —  Davis  v.  Key,  123  U.  S. 
79,  8  S.  Ct.  55,  31  L.  ed.  112;  In  re  Goold, 
10  Fed.  Gas.  No.  5,604,  2  Hask.  34. 

England. —  Smith  v.  Mundy,  3  E.  &  E.  22, 
6  Jur.  N.  S.  977,  29  L.  J.  Q.  B.  172,  2  L.  T. 
Eep.  N.  S.  373,  8  Wkly.  Rep.  561,  107  E.  C.  L. 
22;  Ex  p.  Turquand,  6  Jur.  67,  11  L.  J. 
Bankr.  1,  2  Mont.  D.  &  De  G.  339;  Harris 
V.  Petherick,  39  L.  T.  Rep.  N.  S.  543;  Ellis 
V.  Ward,  21  Wkly.  Rep.  100. 

Canada. —  Whimbey  v.  Clark,  22  Quebec 
Super.  Ct.  453. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  6. 
And  see  infra,  III,  D,  1. 

57.  Illinois. —  Doyle  v.  Bailey,  75  111.  418; 
Wilson  V.  Campbell,  10  111.  383.  But  com- 
pare Arnold  v.  Conklin,  96  111.  App.  373, 
holding  that  a  definite  understanding  and 
arrangement  to  unite,  and  a  union  for  the 
prosecution  of  a  joint  undertaking,  and  to 
share  its  profits,  may  constitute  a  partner- 
ship. 

Indiana. —  Hubbell  v.  Woolf,  15  Ind.  204, 
advancing  money  in  anticipation  of  a  part- 
nership does  not  create. 

Massachusetts. —  Morrill  v.  Spurr,  143 
Mass.  257,  9  N.  E.  580,  advancing  money, 
with  option  to  lender  to  become  partner,  does 
not  create. 

ilichigan. —  Bird  v.  Hamilton,  Walk.  361, 
one  clause  of  the  agreement  indicated  a  pres- 
ent partnership,  but  the  whole  contract  dis- 
closed an  intent  to  form  a  partnership  in  the 
future. 


Nebraska. —  Norton  v.  Brink,  75  Nebr.  566, 
106  N.  W.  668,  110  N.  W.  669,  7  L.  R.  A. 
N.  S.  945. 

New  York. —  White  v.  Rodemann,  44  N.  Y. 
App.  Div.  503,  60  N.  Y.  Suppl.  971  (written 
instrument  signed  as  preliminary  only  to  a 
complete  contract  which  was  never  executed)  ; 
McLeod  V.  Miner,  38  N.  Y.  App.  Div.  115,  56 
N.  Y.  Suppl.  714. 

Pennsylvania. —  Martin  v.  Baird,  175  Pa. 
St.  540,  34  Atl.  809,  parties  could  not  agree 
upon  terms  when  they  came  to  draw  up 
formal  articles,  although  partnership  books 
had  been  opened,  and  various  preliminary 
steps  taken. 

Wisconsin. —  See  Clinton  Bridge,  etc., 
Works  V.  Darlington  First  Nat.  Bank,  103 
Wis.  117,  79  N.  W.  47. 

United  States. —  Mattocks  v.  Lovering,  16 
Fed.  Cas.  No.  9,299. 

England. —  In  re  Young,  [1896]  2  Q.  B. 
484,  65  L.  J.  Q.  B.  681,  75  L.  T.  Rep.  N.  S. 
278,  3  Manson  213,  45  Wkly.  Rep.  96;  Frost 
«.  Moulton,  21  Beav.  596,  52  Eng.  Reprint 
990;  Ex  p.  Davis,  4  De  G.  J.  &  S.  523,  8 
Jur.  N.  S.  859,  32  L.  J.  Bankr.  68,  8  L.  T. 
Rep.  N.  S.  745,  69  Eng.  Ch.  402,  46  Eng. 
Reprint  1022  (a  power  to  name  oneself  or 
another  a  partner  does  not  create  a  partner- 
ship ;  nor  does  a  covenant  to  admit  such 
nominee)  ;  Osborne  v.  Jullison,  3  Drew.  596, 
26  L.  J.  Ch.  6,  4  Wkly.  Rep.  767,  61  Eng. 
Reprint  1031  (agreement  merely  for  an  ex- 
periment ) . 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  6. 

Compare  Mobbs  v.  Stotts,  (Ark.  1906)  94 
S.  W.  918. 

58.  Johnston  v.  Eichelberger,  13  Fla.  230 
(acts  of  common  courtesy  should  not  be 
deemed  a  waiver  of  necessary  conditions 
precedent)  ;  Bird  v.  Hamilton,  Walk.  (Mich.) 
361  (carrying  on  business  in  the  name  of  the 
firm  for  a  short  time,  while  waiting  for  the 
other  party  to  supply  his  agreed  contribu- 
tion of  capital,  is  not  a  waiver)  ;  McGraw  v. 
Pulling,  Freem.  (Miss.)  357;  Meyer  v. 
Sehacher,  38  L.  T.  Rep.  N.  S.  97. 

59.  Cain  Lumber  Co.  v.  Standard  Dry  Kiln 
Co.,  108  Ala.  346,  18  So.  882;  Mattocks  v. 
Rogers,  16  Fed.  Cas.  No.  9,300,  1  Hask.  547. 
And  see  infra,  III,  D,  1. 

60.  Cline  v.  Wilson,  26  Ark.  154;  Dow 
V.  Sleepv  Eye  State  Bank,  88  Minn.  355,  93 
N.  W.  121. 
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tory  contract  for  a  partnership  will  sustain  an  action  for  damages/''  a  court  of 
equity  will  rarely  decree  the  specific  perfoririance  of  such  a  contract/^  although 
it  will  not  hesitate  to  require  the  execution  of  a  deed,  or  similar  instrument,  when 
the  refusal  to  execute  it  would  operate  as  a  fraud  upon  the  other  party /'^ 

h.  Intention  of  Parties  and  Construction  of  Contract.  When  a  court  is  called 
upon  to  determine  whether  a  particular  contract  constitutes  a  partnership  between 
the  parties  thereto,  its  controlling  purpose  is  to  ascertain  their  intention  as  that  is 
disclosed  by  the  entire  transaction.'^  J3ut  the  intention  which  controls  in  deter- 
mining the  existence  of  a  partnership  is  the  legal  intention  deducible  from  the  acts 
of  the  parties,  and,  if  they  intend  to  do  a  thing  which  in  law  constitutes  a  part- 
nership, they  are  partners,  although  their  purpose  was  to  avoid  the  creation  of 


61.  Hobbs  V.  Eay,  96  S.  W.  589,  29  .Ky. 
L.  Rep.  999;  Owen  v.  Meroney,  136  N.  C. 
475,  48  S.  E.  821,  103  Am.  St.  Rep.  952; 
Hill  V.  Palmer,  56  Wis.  123,  14  N.  W.  20,  43 
Am.  Rep.  703;  Scott  v.  Rayment,  L.  R.  7 
Eq.  112,  38  L.  J.  Ch.  48.  See  tw/ra,  V,  C, 
1,  c. 

62.  California. —  Thomason  v.  De  Greayer, 
(1892)  31  Pac.  567;  Powell  v.  Maguire,  43 
Cal.  11. 

Connecticut. —  Morris  v.  Peckham,  51 
Conn.  128. 

/ZHmow.— Clark  v.  Truitt,  183  111.  239,  55 
N.  E.  683;  Werden  v.  Graham,  107  111.  169. 

Michigan. —  Buck  v.  Smith,  29  Mich.  166, 
18  Am.  Rep.  84. 

South  Carolina. —  Lane  v.  Roche,  Riley 
Eq.  215. 

United  States. — Karrick  v.  Hannaman,  168 
U.  S.  328,  18  S.  Ct.  135,  42  L.  ed.  484. 
England. —  Syers  v.  Syers,  1  App.  Cas.  174, 

35  L.  T.  Rep.  k.  S.  101,  24  Wkly.  Rep.  970; 
Scott  V.  Rayment,  L.  R.  7  Eq.  112,  38  L.  J. 
Ch.  48 ;  Cowell  v.  Watts,  2  Hall  &  T.  224,  19 
L.  J.  Ch.  455,  47  Eng.  Reprint  1665;  Milli- 
ken  V.  Milliken,  8  Ir.  Eq.  16;  Bagnell  v.  Ed- 
wards, Ir.  R.  10  Eq.  215;  Ord  v.  Johnstone,  1 
Jur.  N.  S.  1063,  4  Wkly.  Rep.  37. 

See,  generally,  Specific  Peefobmance. 

63.  Somerby  v.  Buntin,  118  Mass.  279,  19 
Am.  Rep.  459 ;  Whitworth  v.  Harris,  40  Miss. 
483;  Birehett  v.  Boiling,  5  Munf.  (Va.)  442; 
England  v.  Curling,  8  Beav.  129,  50  Eng. 
Reprint  51. 

64.  Arkansas. —  Johnson  v.  Rothschilds,  63 
Ark.  518,  41  S.  W.  996. 

California. —  Chapman  v.  Hughes,  104  Cal. 
302,  37  Pac.  1048,  38  Pac.  109. 

Colorado. —  Omaha,  etc.,  Smelting,  etc.,  Co. 
V.  Rucker,  6  Colo.  App.  334,  40  Pac.  853. 

Florida.— Webster  v.  Clark,  34  Fla.  637, 
16  So.  601,  43  Am.  St.  Rep.  217  and  note, 
27  L.  R.  A.  126. 

Georgia. —  Morrison  v.  Dickey,  122  Ga.  353, 
50  S.  E.  175,  69  L.  R.  A.  87. 

Illinois. —  Grinton  v.  Strong,  148  111.  587, 

36  N.  E.  559 ;  Furber  v.  Page,  143  111.  622,  32 
N.  E.  444;  Niehoff  v.  Dudley,  49  111.  406; 
Stevens  v.  Faucet,  24  111.  483;  Pierpont  V. 
Lanpherc.  104  111.  App.  232;  Butler  v.  Mer- 
rick, 24  111.  App.  628. 

Michigan. —  Scholtz  v.  Freud,  128  Mich. 
72,  87  N.  W.  130;  Gray  v.  Gibson,  6  Mich. 
300. 

Missouri. —  Hughes  v.  Ewing,  162  Mo.  261, 
62  S.  W.  465;  Torbert  v.  Jeffrey,  161  Mo. 

[Ill,  A,  i,g,  (II)] 


645,  61  S.  W.  823;  Clifton  v.  Howard,  89 
Mo.  192,  1  S.  W.  26,  58  Am.  Rep.  97;  Kel- 
logg Newspaper  Co.  v.  Farrell,  88  Mo.  594; 
McDonald  v.  Matney,  82  Mo.  358;  Glore  v. 
Dawson,  106  Mo.  App.  107,  80  S.  W.  55; 
Hazsll  V.  Clark,  89  Mo.  App.  78;  Osceola 
Bank  v.  Outhwaite,  50  Mo.  App.  124. 

Montana. —  Parchen  v.  Anderson,  5  Mont. 
438,  5  Pac.  588,  51  Am.  Rep.  65. 

Nebraska. —  Garrett  v.  Republican  Pub.  Co., 

61  Nebr.  541,  85  N.  W.  537. 

New  Yor/c— Salter  v.  Ham,  31  N.  Y.  321; 
Heye  v.  Tilford,  2  N.  Y.  App.  Div.  346,  37 
N.  Y.  Suppl.  751;  Whittingham  v.  Darrin, 
45  Misc.  478,  92  N.  Y.  Suppl.  752;  Schultz  v. 
Braekett  Bridge  Co.,  35  Misc.  595,  72  N.  Y. 
Suppl.  160.  See  also  Clift  v.  Barrow,  108 
N.  Y.  187,  15  N.  E.  327. 

Oregon. —  Flower  v.  Bamekoff,  20  Oreg. 
132,  25  Pac.  370,  11  L.  R.  A.  149. 

Pennsylvania. —  Krall  v.  Forney,  182  Pa. 
St.  6,  37  Atl.  846;  Bunyea  v.  Robinson,  9 
Del.  Co.  12;  Ditsehe  v.  Becker,  6  Phila.  176; 
McGee  v.  McDermott,  34  Pittsb.  Leg.  J.  N.  S. 
41. 

Texas. —  Stevens  v.  Gainesville  Nat.  Bank, 

62  Tex.  499 ;  Markowitz  v.  Greenwall  Theatri- 
cal Circuit  Co.,  (Civ.  App.  1903)  75  S.  W. 
74;  Cleveland  v.  Anderson,  2  Tex.  App.  Civ. 
Cas.  §  146. 

West  Virginia. —  Deering  v.  Coberly,  44 
W.  Va.  606,  29  S.  E.  512. 

United  States. —  London  Assur.  Corp.  v. 
Drennen,  116  U.  S.  461,  6  S.  Ct.  442,  29 
L.  ed.  688;  Drennen  v.  London  Assur.  Corp., 
113  U.  S.  51,  5  S.  Ct.  341,  28  L.  ed.  919 
Ireversing  20  Fed.  657]  ;  Fourchy  v.  Ellis,  140 
Fed.  149;  Shea  v.  Niliraa,  133"  Fed.  209,  66 
C.  C.  A.  263;  Moore  v.  Hammond,  110  Fed. 
897  [affirmed  in  121  Fed.  759,  58  C.  C.  A. 
35]  ;  Bancroft  v.  Hamblv,  94  Fed.  975,  36 
C.  C.  A.  595;  Hazard  V.  Hazard,  11  Fed.  Cas. 
No.  6,279,  1  Story  371. 

England. —  Wheatcroft  v.  Hickman,  9  C.  B. 
N.  S.  47,  99  E.  C.  L.  47,  8  H.  L.  Cas.  268, 
11  Eng.  Reprint  431,  7  Jur.  N.  S.  105,  30 
L.  J.  C.  P.  125,  3  L.  T.  Rep.  N.  S.  185,  8 
Wkly.  Rep.  745 ;  Re  Whiteley,  67  L.  T.  Rep. 
N.  S.  69;  Balmain  v.  Shore,  9  Ves.  Jr.  500, 
32  Eng.  Reprint  696. 

Canada. —  Lawton  Saw  Co.  v.  IMachum,  2 
N.  Brunaw.  Eq.  112;  Morrison  v.  Earls,  5 
Ont.  434;  Northern  R.  Co.  v.  Patton.  15 
U.  C.  C.  P.  332;  Maulaon  v.  Peck.  18  U.  C. 
Q.  B.  113;  Tobin  V.  Merritt,  2  U.  0.  Q.  B.  L 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  3. 
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such  relation.^^  Particular  clauses  in  the  contract,  or  even  express  statements  that 
it  does  or  does  not  constitute  a  partnership,  are  not  conclusive  upon  the  subject.^^ 
If  the  entire  agreement  between  the  parties  has  been  committed  to  writing,  every 
clause  is  to  be  considered,  and  effect  given  to  each,  if  possible.  If  the  agreement  is 
partly  in  writing,  partly  oral,  and  partly  evidenced  only  by  conduct,  tlien  all  the 
steps  taken  by  the  parties  in  connection  with  the  enterprise  are  to  be  considered, 
for  whatever  was  done  by  the  parties  in  furtherance  of  the  common  purpose, 
understanding,  and  agreement  must  be  treated  as  a  part  of  one  continuous  transac- 
tion." If  the  contract  is  wholly  written  and  unambiguous,  or,  although  the  con- 
tract is  partly  oral,  if  the  whole  evidence  warrants  but  one  inference  as  to  the 
intention  of  the  parties,  the  question  of  partnership  or  no  partnership  is  one  for 
the  court.^^  In  determining  this  question  the  court,  in  addition  to  the  considera- 
tions above  set  forth,  will  bear  in  mind  tlie  confidential  relations  whicii  partners 
sustain  to  each  other,  and  the  power  which  each  possesses  to  subject  the  others  to 


65.  Breinig  v.  Sparrow,  39  Ind.  App.  455, 
80  N.  E.  37 ;  Monson  v.  Ray,  123  Mo.  App.  1, 
99  S.  W.  475.  See  supra,  III,  A,  1,  e;  infra, 
III,  C,  3,  d. 

66.  Bestor  v.  Barker,  106  Ala.  240,  17 
So.  389;  Beecher  v.  Bush,  45  Mich.  189,  7 
N.  W.  785,  40  Am.  Rep.  465;  McDonald  v. 
Matney,  82  Mo.  358;  Hazell  v.  Clark,  89  Mo. 
App.  78. 

67.  Florida.— Wehsiar  v.  Clark,  34  Fla. 
637,  16  So.  601,  43  Am.  St.  Rep.  217  and 
note,  27  L.  R.  A.  126. 

Massachusetts. —  Gunnison  v.  Langley,  3 
Allen  337,  an  instruction  that,  although  the 
parties  might  say  they  were  not  partners,  it 
did  not  depend  on  what  they  said;  and  that, 
while  the  jury  might  take  that  fact  into 
consideration,  it  was  for  them  to  decide  the 
matter  on  the  whole  evidence,  is  proper. 

Nebraska. —  Gould  v.  Kendall,  15  Nebr. 
649,  19  N.  W.  483. 

Nevada. —  Horton  v.  New  Pass  Gold,  etc., 
Min.  Co.,  21  Nev.  184,  27  Pae.  376,  1018. 

Tennessee. —  Polk  v.  Buchanan,  5  Sneed 
721. 

Texas. —  Stevens  v.  Gainesville  Nat.  Bank, 
62  Tex.  499. 

M'est  Virginia. —  Deering  v.  Coberly,  44 
W.  Va.  606,  29  S.  E.  512. 

United  States. —  Shea  v.  Nilima,  133  Fed. 
209,  66  C.  C.  A.  263. 

England. —  Coventry  v.  Barclay,  33  Beav. 
1,  2  New  Rep.  375,  11  Wkly.  Rep.  892,  55 
Eng.  Reprint  266;  Morison  v.  Moat,  9  Hare 
241,  15  Jur.  787,  20  L.  J.  Ch.  513,  41  Eng. 
Ch.  241,  68  Eng.  Reprint  492. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §§  3,  7. 

68.  Arkansas. —  Pierce  v.  Scott,  37  Ark. 
308,  agreement  creating  a  partnership  in  a 
newspaper  enterprise. 

Delaivare. —  Plunkett  v.  Dillon,  4  Houst. 
338,  agreement  constituting  prima  facie  a 
partnership  in  the  purchase  and  sale  of  land. 

Georgia. —  Byne  v.  Wood,  73  Ga.  129,  hold- 
ing that  an  instrument  reciting  that  "  this 
writing  is  to  show  that  G.  M.  Byne  buys 
half  interest  in  T.  K.  Mishow's  turpentine 
interest  .  .  .  and  to  become  a  partner  in  the 
business  for  the  term  of  five  years,  or  longer, 
if  congenial,  and  the  above  mentioned  parties 
agree  to  make  the  firm  responsible  for  the 
debts  of  the  same,"  and  signed  by  G.  M. 


Byne  and  T.  K.  Mishow  creates  a  partner- 
ship. 

Iowa. — Johnson  v.  Carter,  120  Iowa  355, 
94  N.  W.  850  (neither  the  adoption  of  a  firm- 
name,  nor  the  use  of  the  term'  "  partnership  " 
in  the  contract  is  necessary  to  constitute  a 
partnership)  ;  Illinois  Malleable  Iron  Co.  v. 
Reed,  102  Iowa  538,  71  N.  W.  423  (a  part- 
nership between  the  owner  of  a  patent  and  a 
capitalist) . 

Kansas. —  Rider  v.  Hammell,  63  Kan.  733, 
66  Pac.  1026,  the  written  agreement  being 
plain  and  unambiguous,  the  existence  of  a 
partnership  is  a  question  of  law. 

Kentucky. —  Meador  v.  Hughes,  14  Bush 
652,  a  partnership  between  two  firms  in  buy- 
ing hogs  and  packing  pork,  but  the  two  firms 
not  consolidated.  See  also  Green  v.  Hart,  87 
S.  W.  315,  27  Ky.  L.  Rep.  970. 

Louisiana. —  Brower  v.  His  Creditors,  1 1 
La.  Ann.  117. 

Massachusetts. — Goddard  v.  Pratt,  16  Pick. 
412. 

Michigan. —  Hemenway  v.  Burnham,  90 
Mich.  227,  51  N.  W.  276. 

Minnesota. — ^Bidwell  v.  Madison,  10  Minn. 
13. 

New  York. —  Vagen  v.  Birngruber,  9  N.  Y. 
St.  729. 

Oregon. —  Kelley  v.  Bourne,  15  Greg.  476, 
16  Pac.  40,  a  partnership  in  real  estate  busi- 
ness. 

West  Virginia. —  Cole  v.  Moxley,  12  W.  Va. 
730,  a  partnership  in  mail-carrying  contract. 

United  States. — ■Moore  v.  Hammond,  110 
Fed.  897  [affirmed  in  121  Fed.  759];  Ban- 
croft V.  Hambly,  94  Fed.  975,  36  C.  C.  A.  595, 
a  partnership  in  book  publishing. 

England. —  Burnand  v.  Nerot,  2  Bligh  N.  S. 
215,  4  Eng.  Reprint  1112,  6  L.  J.  Ch.  0.  S. 
81,  4  Russ.  247,  4  Eng.  Ch.  247,  38  Eng. 
Reprint  798 ;  Boulter  v.  Peplow,  9  C.  B.  493, 
19  L.  J.  C.  P.  190,  14  Jur.  248,  67  E.  C.  L. 
493;  Wheatcroft  V.  Hickman,  9  C.  B.  N.  S. 
47,  99  E.  C.  L.  47,  8  H.  L.  Cas.  268,  11  Eng. 
Reprint  431,  7  Jur.  N.  S.  105,  30  L.  J.  C.  P. 
125,  3  L.  T.  Rep.  N.  S.  185,  8  Wkly.  Rep. 
754  (no  partnership  created  by  the  written 
agreement  between  creditors  and  assigning 
debtor)  ;  Coatea  v.  Williams,  7  Exch.  205, 
21  L.  J.  Exch.  116;  Price  v.  Groom,  2  Exch. 
542,  17  L.  J.  Exch.  346;  Bryant  v.  Wardell, 
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unlimited  financial  liability."'  It  will  not  construe  arrangements,  entered  into  by 
members  of  a  family  for  domestic  or  coo[>(;rHti vo  pui-poscjs,  as  partnerships,  with- 
out clear  proof  that  tlie  parties  intended  to  forrn  such  business  relations.™  Nor 
will  the  joint  ownership  ar)d  control  of  property  of  itself  be  held  to  create  a  part- 
nership between  the  owners.  There  must  be  evidence  tliat  the  property  was 
acquired  and  is  used  as  a  part  of  a  common  business  carried  on  by  the  owners  with 
a  view  of  profit.'^  Again,  where  no  partnership  is  intended,  the  mere  agreement 
to  assist  or  serve  another  and  to  receive  a  share  of  the  profits  of  the  business  as 


2  Exch.  479;  Re  English,  etc..  Church,  etc., 
Asaur.  Soc,  1  Hem.  &  M.  85,  8  L.  T.  Rep. 
N.  S.  724,  2  New  Rep.  107,  11  Wkly.  Rep. 
681,  71  Eng.  Reprint  38;  Wilson  v.  White- 
head, 12  L.  J.  Exch.  43,  10  M.  &  W.  503; 
Crawshay  v.  Maule,  1  Swanst.  495,  36  Eng. 
Reprint  479,  1  Wils.  Ch.  181,  37  Eng.  Re- 
print 79,  18  Rev.  Rep.  126  (a  partnership 
between  legatee  and  executors  under  a  will)  ; 
Balmain  v.  Shore,  9  Ves.  Jr.  500,  32  Eng. 
Reprint  696;  Ellis  v.  WW,  21  Wkly.  Rep. 
100. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §§  3,  7. 

69.  Drennen  v.  London  Assur.  Co.,  113 
U.  S.  51,  57,  5  S.  Ct.  341,  28  L.  ed.  919  {re- 
versing 20  Fed.  657]  ("It  may  be,"  said  the 
court,  "  that  Drennen,  Starr  &  Everett  were 
unwilling  to  establish  the  confidential  rela- 
tions of  partner  with  Arndt,  but  were  willing 
to  unite  their  property  with  his  money,  to 
be  owned  by  a  corporation  in  which  all 
would  become  stockholders,  according  to  the 
amounts  respectively  contributed  to  its  capi- 
tal stock")  ;  Wheateroft  v.  Hickman,  9  C.  B. 
N.  S.  47,  99  E.  C.  L.  47,  8  H.  L.  Cas.  268, 
309,  11  Eng.  Reprint  431,  7  Jur.  N.  S.  105, 
30  L.  J.  C.  P.  125,  3  L.  T.  Rep.  N.  S.  185, 
8  Wkly.  Rep.  745  ("One  of  the  creditors 
I  see  is  the  Midland  Railway  Company,  which 
is  a  creditor  for  a  sum  only  of  £39,  and  to 
suppose  that  the  directors  could  imagine  that 
they  were  making  themselves  partners  is  ab- 
surd ") . 

70.  Howe  V.  Howe,  99  Mass.  71;  Chase  v. 
Barrett,  4  Paige  (N.  Y.)  148;  Connally  v. 
Lyons,  82  Tex.  664,  18  S.  W.  799,  27  Am.  St. 
Rep.  935. 

71.  Alabama. —  Cowles  v.  Garrett,  30  Ala. 
341,  a  tenancy  in  common  not  a  partnership. 

Colorado. —  Kayser  v.  Maugham,  8  Colo. 
232,  6  Pac.  803,  real  estate  brokers  not  part- 
ners in  a  mine,  which  they  had  attempted  to 
sell. 

Illinois. —  Keeley  v.  O'Brien,  66  111.  358. 

Maine. —  Bridges  v.  Sprague,  57  Me.  543, 
99  Am.  Dec.  788  (master  and  o\vner  of  vessel 
not  partners)  ;  Gilmore  v.  Black,  11  Me.  485 
(joint  grantees  of  land  not  partners). 

Massachusetts. —  Hawes  v.  Tillinghast,  1 
Gray  289. 

Michigan. —  Dutcher  v.  Buck,  96  Mich.  160, 
55  N.  W.  676,  20  L.  R.  A.  776  (a  partnership 
exists  between  the  o^vner  of  land  and  logger 
therefrom,  where  thare  is  a  common  business 
for  joint  profit)  ;  Oliver  v.  Perkins,  92  Mich. 
304,'  52  N.  W.  609;  Runnels  v.  Mofl"at,  73 
Mich.  188,  202,  41  N.  W.  224  (the  fact  that 
two  persons  own  and  run  boats  together, 
paying  expenses  out  of  the  earnings,  and  di- 
viding the  profits  proportionately,  does  not 
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create  a  partnership,  as  between  themselves, 
where  there  is  no  partnership  name,  and  there 
is  no  understanding  between  the  parties  that 
such  relation  exists). 

Mississijjpi. —  Vaiden  v.  Hawkins,  (1889) 
6  So.  227,  joint  owners  of  plantation  may  be 
partners  in  the  business  transacted  thereon. 

Missouri. —  Ashby  v.  Shaw,  82  Mo.  76 
(joint  transaction  in  cattle  not  a  partner- 
ship) ;  Pomeroy  v.  Sigerson,  22  Mo.  177  (no 
partnership  between  commission  houses,  one 
of  whicl)  forwarded  goods  to  the  other,  and 
commissions  on  sales  divided). 

Nevada. —  Mears  v.  James,  2  Nev.  342,  no 
partnership  between  owner  of  quartz  mill 
and  his  tenants  for  whom  he  crushed  ore. 

Neic  Jersey. — Voorhees  v.  Jones,  29  N.  J.  L. 
270;  Volney  v.  Nixon,  67  N.  J.  Eq.  457,  58 
Atl.  75;  Hallenback  v.  Rogers,  57  N.  J.  Eq. 
199,  40  Atl.  576  [affirmed  in  58  N.  J.  Eq. 
580,  43  Atl.  1098];  Oscillating  Carousal  Co. 
V.  McCool,  (N.  J.  Ch.  1896)  35  Atl.  585 
(no  partnership  between  the  owner  of  a 
scenic  railway  and  the  owner  of  a  wheel  used 
for  amusement  in  connection  with  the  rail- 
way) ;  Wilson  V.  Cobb,  28  N.  J.  Eq.  177 
[reversed  on  other  grounds  in  29  N.  J.  Eq. 
361]  (no  partnership  between  plaintiffs  who 
jointly  prosecuted  a  lawsuit  to  determine 
their  several  rights). 

Neio  York. —  Wakeman  v.  Somarindyek,  73 
N.  Y.  App.  Div.  601,  76  N.  Y.  Supp'l.  815; 
Ogden  V.  Astor,  4  Sandf.  311;  Torres  v. 
Rogers,  28  Misc.  176,  58  N.  Y.  Suppl.  1104; 
Auten  V.  Ellingwood,  51  How.  Pr.  359,  no 
partnership  in  the  property  of  a  newspaper 
plant,  although  the  owners  were  partners  in 
the  business  carried  on  with  it. 

North  Carolina. —  Cox  v.  Delano,  14  N.  C. 
89,  a  partnership  existed  between  the  owner 
and  captain  of  a  vessel,  where  the  freight 
earned  was  the  joint  property  of  both,  and 
the  captain  had  power  to  invest  it  on  joint 
account. 

Ohio. —  Farmers  Ins.  Co.  v.  Ross,  29  Ohio 
St.  429;  Wood  V.  Valletta,  7  Ohio  St.  172. 

Oref/on.— Willis  v.  Crawford,  38  Oreg.  522. 
63  Pac.  985,  64  Pac.  866,  53  L.  R.  A.  904,  no 
partnership  between  attorneys  who  jointly 
conducted  a  litigation  for  a  client. 

Pennsylvania. —  Dunham  v.  Loverock,  158 
Pa.  St.  197,  27  Atl.  990,  38  Am.  St.  Rep. 
838,  no  partnership  between  lessor  of  oil 
land  and  tenants  thereof ;  nor  between  the 
various  tenants,  there  being  no  distinct  agree- 
ment between  the  latter  changing  their  rela- 
tion of  tenants  in  common. 

South  Carolina. —  Simpson  v.  Feltz,  1  Mc- 
Cord  Eq.  213,  16  Am.  Doe.  602. 

Vermont. —  Farrand  v.  Gleason,  56  Vt.  633, 
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coinpeiisation  for  services  does  not  constitute  a  partnership.'''^  The  same  is  true  of 
an  lionest  agreement  to  share  profits  for  the  use  of  money  loaned  to  the  business 
owner,''^  or  of  property  leased  to  him/*  even  though  the  agreement  secures  to  the 
lender  or  the  landowner  extensive  powers  of  control  over  the  debtor's  business.''* 
Oftentimes  the  partnership  contract  contains  peculiar  provisions,  imposing  upon 
one  or  more  of  the  parttiers  obligations  diflEering  from  those  which  the  law  ordi- 
narily infers  from  the  partnership  relation,  or  conferring  unusual  rights  and  pow- 
ers. In  all  such  cases  the  courts  will  strive  to  construe  these  provisions  so  as  to 
effectuate  the  honest  intentions  of  the  parties,  as  shown  by  the  language  of  the 
contract  and  their  conduct  under  it.''' 

i.  Modifieation  of  Contract.  The  contract  under  which  a  partnership  is 
organized  may  be  varied  at  any  time  by  the  consent  of  all  the  partners,  and  such 
consent  may  be  proved,  either  by  express  agreement,  or  by  the  conduct  of  the 
parties.'"    If  the  change  is  limited  to  business  methods  and  practices,  or,  in  other 


joint  purchasers  of  land  who  erected  a  saw- 
mill, and  who  were  to  share  equally  in  the 
expense  and  profits,  whether  by  sale  or  leas- 
ing, were  tenants  in  common,  not  partners. 

Wisconsin. —  White  v.  Fitzgerald,  19  Wis. 
480,  holding  that  joint  purchasers  of  land 
were  not  partners. 

England.—  AM&ro  v.  De  la  Torre,  34  L.  T. 
Rep.  N.  S.  122,  24  Wkly.  Eep.  510. 

Canada. —  Gillies  v.  Colton,  22  Grant  Ch. 
(U.  C.)  123;  Hawley  v.  Dixon,  7  U.  C.  Q.  B. 
218. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  7. 

72.  Olmstead  v.  Hill,  2  Ark.  346 ;  National 
Surety  Co.  v.  T.  B.  Townsend  Brick,  etc.,  Co., 
176  111.  156,  52  N.  E.  938  [affirming  74  111. 
App.    312]  ;    Wright    V.    Taylor,    9  Wend. 

(N.   Y.)    538;   Martin  v.   Riehl,   27  Misc. 

(N.  Y.)  112,  58  N.  Y.  Suppl.  141;  Haber- 
korn  V.  Hill,  2  N.  Y.  Suppl.  243;  Ditsche  V. 
Becker,  6  Phila.  (Pa.)  176. 

73.  Georgia. —  Slade  v.  Paschal,  67  Ga. 
541. 

Illinois. —  Freese  v.  Ideson,  49  111.  191. 

Maryland. —  Conklin  v.  Washington  Uni- 
versity, 2  Md.  Ch.  497. 

Minnesota. —  Delaney  v.  Timberlake,  2S 
Minn.  383. 

Pennsylvania. —  Krall  v.  Forney,  182  Pa. 
St.  6,  37  Atl.  846. 

South  Carolina. —  Drake  v.  Ramey,  3  Rich. 
37. 

Vermont. —  Stearns  v.  Haven,  16  Vt.  87. 
West  Virginia. —  Dils  v.  Bridge,  23  W.  Va. 
20. 

England.—  EcD  p.  Mills,  L.  R.  8  Ch.  569,  28 
L.  T.  Rep.  N.  S.  606,  21  Wkly.  Rep.  557;  In 
re  Stone,  33  CIi.  D.  541,  55  L.  J.  Ch.  795,  55 
L.  T.  Rep.  N.  S.  256,  35  Wkly.  Rep.  54;  Ex  p. 
Tavlor,  12  Ch.  D.  366,  41  L.  T.  Rep.  N.  S. 
6,  28  Wkly.  Rep.  205;  Northern  R.  Co.  v. 
Patton.  15  U.  C.  C.  P.  332. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  7. 

74.  Holmes  v.  Old  Colony  R.  Corp.,  5  Gray 
(Mass.)  58;  Beecher  v.  Bush,  45  Mich.  188,  7 
N.  W.  785,  40  Am.  Rep.  465;  Austin  v.  Neil, 
62  N.  J.  L.  462,  41  Atl.  834;  Perrine  v. 
Hawkinson,  11  N.  J.  L.  181;  Munson  v.  Hall, 
10  Grant  Ch.  (U.  C.)  61;  Haydon  v.  Craw- 
ford, 3  U.  C.  Q.  B.  0.  S.  583. 

75.  Illinois.—  Foote  v.  OS,  45  111.  App. 
516. 


Kentucky. —  Hartford  F.  Ins.  Co.  v.  Mc- 
Clain,  85  S.  W.  699,  27  Ky.  L.  Rep.  461. 

New  Jersey. —  Austin  v.  Neil,  62  N.  J.  L. 
462,  41  Atl.  834;  Brundred  v.  Muzzy,  25 
N.  J.  L.  268  [affirmed  in  25  N.  J.  L.  674]. 

Oregon. — -Klosterman  v.  HayeSj  17  Oreg. 
325,  20  Pac.  426. 

Vermont. —  Stearns  V.  Haven,  16  Vt.  87. 

England. —  Mollwo  v.  Court  of  Wards, 
L.  R.  4  P.  C.  419. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  7. 

76.  Georgia. —  Huggins  v.  Huggins,  117 
Ga.  151,  43  S.  E.  759. 

Kansas.—  Sexton  v.  Lamb,  27  Kan.  426. 

Massachusetts. —  McMurtrie  v.  Guiler,  183 
Mass.  451,  67  N.  E.  358. 

England.—  Syers  v.  Syers,  1  App.  Cas.  174, 
35  L.  T.  Rep.  N.  S.  101,  24  Wkly.  Rep. 
970 ;  Homf ray  v.  F'othergill,  L.  R.  1  Eq.  567, 
14  L.  T.  Rep.  N.  S.  49;  Byrne  v.  Reid, 
[1902]  2  Ch.  735,  71  L.  J.  Ch.  830,  87  L.  T. 
Rep.  N.  S.  507,  51  Wldy.  Rep.  52;  Coventry 
V.  Barclay,  33  Beav.  1,  2  New  Rep.  375,  11 
Wkly.  Rep.  892,  55  Eng.  Reprint  266 ;  Smith 
V.  Jeyes,  4  Beav.  503,  49  Eng.  Reprint  433; 
Warner  v.  Smith,  1  De  G.  J.  &  S.  337,  32 
L.  J.  Ch.  573,  8  L.  T.  Rep.  N.  S.  221,  11 
Wkly.  Rep.  392,  66  Eng.  Ch.  261,  46  Eng. 
Reprint  135;  Tatam  v.  Williams,  3  Hare 
347,  25  Eng.  Ch.  346,  67  Eng.  Reprint  415; 
Pilsworth  V.  Mosse,  14  Ir.  Ch.  163;  Lovegrove 
V.  Nelson,  3  L.  J.  Ch.  108,  3  Myl.  &  K.  1, 
10  Eng.  Ch.  1,  40  Eng.  Reprint  1. 

Canada. —  Hibben  v.  Collister,  30  Can. 
Sup.  Ct.  459;  Wells  v.  Petty,  5  Brit.  Col. 
353:  Goold  V.  Stockton,  31  N.  Brunsw.  57; 
I.av.'ton  Saw  Co.  v.  Machumj  2  N.  Brunsw. 
Eq.  112;  Martin  v.  Martin,  1  N.  Brunsw.  Eq. 
515;  O'Lone  v.  O'Lone,  2  Grant  Ch.  (U.  C.) 
125. 

77.  Const  V.  Harris,  Turn.  &  R.  496,  24 
Rev.  Rep.  108,  12  Eng.  Ch.  496,  37  Eng. 
Reprint  1191. 

Variations  evidenced  by  conduct. — "  Part- 
ners may  make  constant  variations  in  the 
terms  of  their  partnership  agreement  which 
may  be  evidenced  not  only  by  writing  but 
by  their  conduct."  England  v.  Curling,  8 
Beav.  129,  50  Eng.  Reprint  51. 

Partners  may  modify,  alter,  or  dissolve 
the  copartnership  contract,  as  between 
themselves,  either  in  whole  or  in  part,  pro- 
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words,  to  the  collateral,  as  distinguished  from  the  fundamental,  provisions  of  the 
contract,  it  may  l)e  made  l)y  a  majority  of  the  partners;  otlierwise  unanimity  i« 
required.™  While  even  the  most  important  articles  may  be  waived  by  a  partner, 
his  waiver  is  not  to  be  presumed  from  the  mere  disregard  of  such  articles  by  a 
copartner;  his  conduct  must  be  such  as  to  show  a  habitual  assent  to  the  copart- 
ner's violation  of  the  original  provisions,  and  to  the  substitution  of  new  terms 
therefor.''^  When  the  rights  of  third  persons  are  involved,  the  conduct  of  the 
waiving  partner  to  be  considered  is  that  which  is  displayed  to  them ;  not  the 
private  dealings  and  conversations  between  the  partners  themselves.*  In  some 
cases  the  terms  of  a  partnership  may  be  varied  by  judicial  decree.^' 

j.  Effect  of  Mistake,  Misreppesentation.  or  Fraud  in  Contract.  Parties,  when 
treating  for  a  contract  of  partnership,  are  bound  to  exercise  the  utmost  good  faith 
toward  each  other.  They  are  contemplating  a  relation,  in  the  highest  degree 
confidential,  and  which  puts  each  party  at  the  mercy  of  tlie  other.  The  contract 
is  often  spoken  of  as  uherrimm  fidei.^'^    And  to  sustain  an  action  for  rescission  of 


vided  they  do  not  violate  any  principle  of 
law  or  public  policy,  and  this  may  be  done 
by  written  or  oral  agreement,  or  by  conduct 
which  shows  consent  to  the  change.  Solomon 
V.  Solomon,  2  Ga.  18. 

Nature  of  changes. —  The  change  may  re- 
late to  the  nature  of  the  partnership  enter- 
prise (Boisgerard  v.  Wall,  Sm.  &  M.  Ch. 
(Miss.)  404;  Eoberts'  Appeal,  92  Pa.  St. 
407;  Jennings'  Appeal,  (Pa.  1888)  16  Atl. 
19),  to  the  share  of  either  partner  in  the 
proceeds  or  the  profits  of  the  business 
(Askew  V.  Springer,  111  111.  662;  Robbins 
V.  Laswell,  27  111.  305;  Ex  p.  Thompson,  8 
Jur.  633,  13  L.  J.  Ch  354;  Pilling  v. 
Pilling,  3  De  G.  J.  &  S.  162,  68  Eng.  Ch. 
124,  46  Eng.  Reprint  599.  Compare  Lawes 
V.  Lawes,  9  Ch.  D.  98,  38  L.  T.  Rep.  N.  S. 
709,  27  Wkly.  Rep.  186)  ;  or  the  powers  to 
be  exercised  by  the  respective  members 
(McRae  v.  Campbell,  101  Ga.  662,  28  S.  E. 
920;  Monongahela  Valley  Bank  v.  Weston, 
159  N.  Y.  201,  54  N.  E.  40,  45  L.  R.  A.  547). 

78.  Burgess  v.  Badger,  124  111.  288,  14 
N.  E.  850;  Markle  v.  Wilbur,  200  Pa.  St.  457, 
50  Atl.  204;  Clarke  v.  State  Valley  R.  Co., 
136  Pa.  St.  408,  414,  20  Atl.  562,  10  L.  R.  A. 
238  ( "  Where  a  firm  consists  of  more  than 
two  persons,  the  majority,  acting  fairly  and 
in  good  faith,  may  direct  the  conduct  of  its 
affairs  as  long  as  they  keep  within  the  pur- 
poses and  scope  of  the  partnership"). 

Statement  of  rule. —  Tlie  articles  agreed  on 
to  regulate  a  partnership  cannot  be  altered 
without  the  consent  of  all  the  partners ;  but 
the  continuance  or  discontinuance  of  a  prac- 
tice not  stipulated  for,  nor  made  the  subject 
of  covenant,  must  be  decided  by  the  majority 
of  the  partners.  The  negative  of  the  minority, 
in  such  cases,  is  of  no  avail,  if  they  have 
had  a  proper  opportunity  of  considering  the 
matter.  Const  v.  Harris,  Turn.  &  R.  496,  24 
Rev.  Rep.  108,  12  Eng.  Ch.  496,  37  Eng. 
Reprint  1191. 

79.  Thomas  v.  Lines,  83  N.  C.  191 ;  Austen 
V.  Boys,  2  De  G.  &  J.  626,  4  Jur.  N.  S.  719, 
27  L.  J.  Ch.  714,  6  Wkly.  Rep.  429,  59  Eng. 
Ch.  492,  44  ]5ng.  Reprint  1133;  Matter  of 
Vale  of  Noath,  etc..  Brewery  Co.,  3  De  G.  M. 
&  G.  272,  52  Eng.  Ch.  213*,  43  Eng.  Reprint 
107;  Const  v.  Harris,  Turn.  &  R.  496,  24 
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Rev.  Rep.  108,  12  Eng.  Ch.  490,  37  Eng. 
Reprint  1191. 

Substitution  of  new  terms. —  The  original 
terms  of  a  partnership  may  be  waived  or 
tacitly  changed  by  the  conduct  of  the  part- 
ners, so  as  to  substitute  new  terms  and  con- 
ditions. .  .  .  But  before  the  terms  of  the 
original  agreement  can  be  considered  as 
waived  ...  it  must  appear  that  some  new 
terms  have  been  agi-eed  upon  as  a  substitute. 
McGraw  v.  Pulling,  Freem.  (Miss.)  357,  371. 

80.  Monongahela  Valley  Bank  v.  Westbn, 
159  N.  Y.  201,  54  N.  E.  40,  45  L.  R.  A.  547, 
"  Failure  of  the  other  members  of  a  part- 
nership to  stop  their  co-member  from  in- 
dorsing the  firm  name  for  the  accommodation 
of  third  parties,  or  to  give  notice  of  his 
want  of  authority  so  to  do,  after  repeated 
offenses  constituting  a  systematic  and  per- 
sistent course  of  conduct,  known  to  the  other 
members  and  privately  objected  to  by  them, 
constitutes  evidence  of  acquiescence  and  rati- 
fication which  raises  a  question  of  fact  as 
to  their  good  faith  and  as  to  an  implied 
authority  to  make  the  indorsements,  even 
in  the  case  of  a  holder  who  had  received 
from  the  maker  notes  so  indorsed." 

81.  Martindale  v.  Martindale,  1  Jur.  iST.  S. 
932,  a  case  where  the  terms  were  unduly 
onerous  to  the  surviving  partner,  and  the 
change  asked  for  was  also  beneficial  to  in- 
fants who  were  interested  in  the  estate  of 
the  deceased  partner. 

82.  Helmore  v.  Smith,  35  Ch.  D.  436,  56 
L.  T.  Rep.  N.  S.  535,  36  Wkly.  Rep.  3. 

Fraud  need  not  be  wilful. —  Accordingly  it 
may  be  rescinded  and  the  partnership  dis- 
solved, not  only  for  wilful  fraud,  or  deliber- 
ate overreaching,  or  intentional  falsehood, 
practised  by  one  partner  upon  his  copartner 
(Fogg  V.  Johnston,  27  Ala.  432,  02  Am.  Dec. 
771;  White  v.  Smith,  63  Ark.  513,  39  S.  W. 
555;  Howell  r.  Harvey,  5  Ark.  270,  39  Am. 
Dec.  376;  Hvnes  v.  Stewart,  10  B.  Mon.  Ky. 
429;  Maddeford  v.  Austwick,  1  Sim.  89,  2 
Eng.  Ch.  89,  57  Eng.  Reprint  512  [.affirmed 
in  2  Myl.  &  K.  270,  27  Rev.  Rep.  167,  7 
Eng.  Cli.  279,  39  Eng.  Reprint  950]),  but 
oven  for  innocent  misrepresentation,  which 
would  not  sustain  a  common-law  action  for 
deceit,  or  justify  the  rescission  of  a  contract 
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sncli  a  contract  plaintiff  need  not  show  that  he  has  snfEered  pecuniary  damage. 
He  is  entitled  to  be  released  from  the  hazardous  tie  of  partnership  relations  with 
one  who  has  failed  to  observe  the  highest  standard  of  honor  in  their  confidential 
association.^^  The  fact  that  defendant  has  been  guilty  of  fraudulent  conduct 
toward  other  persons  will  not,  however,  entitle  plaintiff  to  be  released  from  part- 
nership connection  with  him.^*  Even  when  a  partner  has  a  right  to  rescind  the 
partnership  agreement,  he  may  lose  it  by  ratifying  the  transaction  with  full  knowl- 
edge of  the  facts,^^  or  he  may  waive  it  and  sue  for  such  damages  as  he  can  show 


of  purchase  and  sale  between  persons  whose 
relations  are  not  confidential  (Powell  v. 
Cash,  54  N.  J.  Eq.  218,  34  Atl.  131  [affirmed 
in  53  N.  J.  Eq.  826,  41  Atl.  1115];  Eawlins 
V.  Wickham,  1  Giffard  355,  4  Jur.  N.  S.  999, 
6  Wkly.  Eep.  509,  65  Eng.  Reprint  954  [af- 
firmed in  3  De  G.  &  J.  304,  5  Jur.  N.  S.  278, 
28  L.  J.  Ch.  188,  7  Wkly.  Rep.  145,  60  Eng. 
Ch.  237,  44  Eng.  Reprint  1285],  where  the 
party  making  the  misrepresentation  did  not 
know  it  to  be  untrue ) . 

83.  Alabama. —  Fogg  v.  Johnston,  27  Ala. 
432,  62  Am.  Dec.  771. 

Arkansas. —  Howell  v.  Harvey,  5  Ark.  270, 
39  Am.  Dec.  376. 

Indiana. —  Cohoon  v.  Fisher,  146  Ind.  583, 
44  N.  E.  664,  45  N.  E.  787,  36  L.  R.  A.  193; 
St.  John  V.  Hendrickson,  81  Ind.  350. 

Kentucky. —  Hynes  v.  Stewart,  10  B.  Mon. 
429. 

Michigan. —  Rambo  V.  Patterson,  133  Mich. 
655,  95  N.  W.  772. 

New  Jersey. —  Powell  v.  Cash,  54  N.  J.  Eq. 
218,  34  Atl.  131  [affirmed  in  55  N.  J.  Eq. 
826,  41  Atl.  1115]. 

New  York. — Harlow  v.  La  Brum,  151  N.  Y. 
278,  45  N.  E.  859  [affirming  82  Hun  292,  31 
N.  Y.  Suppl.  487]. 

Pennsylvania. —  Craig  v.  Huber,  3  Pittsb. 
Leg.  J.  108. 

Rhode  Island. —  Fuller  v.  Atwood,  13  R.  I. 
316. 

Teiras.— Caplen  v.  Cox,  (Civ.  App.  1906) 
92  S.  W.  1048. 

West  Virginia. —  Kimmins  v.  Wilson,  8 
W.  Va.  584.  In  this  case  a  partner  was  de- 
ceived by  one  of  several  copartners,  without 
complicity  on  the  part  of  the  others;  and  it 
was  held  that  plaintiff's  only  relief  was  an 
action  for  damages  against  the  deceiver. 

England. —  Adam  v.  Newbigging,  13  App. 
Gas.  308,  57  L.  J.  Ch.  1066,  59  L.  T.  Rep. 
N.  S.  267,  37  Wkly.  Rep.  97  [affirming  34 
Ch.  D.  582]  ;  Bagot  v.  Eastern,  7  Ch.  D.  1, 
47  L.  J.  Ch.  225,  37  L.  T.  Rep.  N.  S.  369, 
26  Wkly.  Rep.  66 ;  Charlesworth  v.  Jennings, 
34  Beav.  96,  11  L.  T.  Rep.  N.  S.  439,  55  Eng. 
Reprint  569 ;  Jauncey  v.  Knowles,  29  L.  J. 
Ch.  95,  1  L.  T.  Rep.  N.  S.  116,  8  Wkly.  Rep. 
69;  Maddeford  r.  Austwick,  1  Sim.  89,  2 
Eng.  Ch.  89,  57  Eng.  Reprint  512  [affirmed 
in  2  Myl.  &  K.  279,  27  Rev.  Rep.  167,  7 
Eng.  Ch.  279,  39  Eng.  Reprint  950].  Compare 
McLure  v.  Ripley,  2  Maen.  &  G.  274,  48  Eng. 
Ch.  211,  42  Eng.  Reprint  105,  holding  that 
the  non-communication  to  plaintiff  of  letters 
received  by  defendant,  relating  to  a  partner- 
ship venture  in  which  they  had  agreed  to 
engage,  was  not  ground  for  impeaching  the 
arrangement  finally  made  between  them. 


Canada. —  Morrison  v.  Earls,  5  Ont.  434; 
Mallon  V.  Craig,  3  Ont.  541. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  11. 

Lien  on  assets. —  The  defrauded  partner, 
upon  securing  a  decree  of  rescission,  is  en- 
titled to  a  lien  on,  or  right  of  detention  of, 
the  surplus  of  the  partnership  assets,  after 
satisfying  partnership  liabilities,  for  any 
sum  of  money  paid  by  him  for  the  purchase 
of  a  share  in  the  partnership  and  for  any 
capital  contributed  by  him,  and  to  stand  in 
the  place  of  the  creditors  of  the  firm  for 
any  payments  made  by  him,  in  respect  of  the 
partnership  liabilities.  Brit.  Partn.  Act 
(1890),  §  41  (a),  (b).  And  see  Mycoek  v. 
Beatson,  13  Ch.  D.  384,  49  L.  J.  Ch.  127, 
42  L.  T.  Rep.  N.  S.  141,  28  Wkly.  Rep. 
319. 

Right  of  indemnity. —  Tlie  defrauded  part^ 
ner  is  entitled  to  be  indemnified  by  the  de- 
frauding partner  or  partners  against  all  the 
debts  and  liabilities  of  the  firm.  Brit.  Partn. 
Act  (1890),  §  41,  (c).  See  also  Hynes  v. 
Stewart,  10  B.  Mon.  (Ky.)  429;  Adam  v. 
Newbigging,  13  App.  Cas.  308,  57  L.  J.  Ch. 
1066,  59  L.  T.  Rep.  N.  S.  267,  37  Wkly.  Rep. 
97 ;  Merchants  Bank  v.  Thompson,  3  Ont. 
541. 

Rights  of  creditors. — When  a  person  has 
been  induced  by  fraud  to  become  a  partner 
of  another,  and  to  agree  that  the  firm  shall 
assume  the  debts  of  the  business,  he  may 
rescind  the  partnership  contract;  and  if  he 
does  his  liability  to  the  creditors  of  the  old 
business  is  also  annulled.  Craig  t'.  Huber,  3 
Pittsb.  Leg.  J.  (Pa.)  108,  holding  that  the 
consideration  of  defendant's  agreement  to 
become  a  debtor  to  the  old  creditors  had 
failed.  He  cannot  escape  liability,  however, 
for  the  debts  contracted  by  the  partnership, 
while  he  continues  a  member  of  it.  Hynes 
V.  Stewart,  10  B.  Mon.  (Ky.)  429,  433  ("The 
injured  party,  except  so  far  as  the  interests- 
of  the  creditors  of  the  firm  may  be  con- 
cerned, should  not  be  regarded  as  a  part- 
ner") ;  Ex  p.  Broome,  1  Rose  69  (the  de- 
frauded party  has  an  equity  as  against  his 
associate,  to  say  that  he  never  was  a  partner 
of  the  defrauding  party,  but  he  has  no  such 
equity  against  the  firm  creditors ) . 

84.  Andrewes  v.  Garstin,  10  C.  B.  N.  S. 
444,  7  Jur.  N.  S.  1124,  31  L.  J.  C.  P.  15, 
4  L.  T.  Rep.  N.  S.  580,  9  Wkly.  Rep.  782,  100 
E.  C.  L.  444. 

85.  St.  John  V.  Hendrickson,  81  Ind.  350; 
Fuller  V.  Atwood,  13  R.  I.  316;  Riddel  v. 
Smith,  10  L.  T.  Rep.  N.  S.  561,  12  Wkly. 
Rep.  899.  Compare  Rambo  v.  Patterson,  133 
Mich.  655,  95  N".  W.  722,  showing  that  this 
right  is  not  easily  lost. 
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he  has  sustained  by  defendant's  misrepresentations.**  The  duty  of  a  partner  to 
observe  the  utmost  good  faith  toward  his  associates,  and  liis  liability  for  innocent 
misrepresentations  wliicii  are  relied  on  by  them  to  their  harm,  extend  to  all  agree- 
ments between  partners,  daring  the  existence  of  the  firm,  including  agreements 
for  the  sale  or  purchase  of  a  copartner's  share  in  the  business.^ 

2,  Community  OF  Interest  —  a.  General  Principles.  Mere  community  of  inter- 
est, even  as  owners  of  specific  ])roperty,  or  of  the  profits  from  a  particular  adven- 
ture or  business,  does  not  necessarily  constitute  the  coowners  partners.'**  The 
community  of  interest  must  be  such  as  to  show  that  the  coowners  have  bound 
themselves  together  as  a  single  association,  by  a  contract  which  is  joint  as  between 
themselves,  which  renders  them  jointly  liable  to  persons  dealing  with  the  associa- 
tion, which  entitles  them  jointly  to  maintain  actions  against  debtors,  and  which 
creates  a  joint  fund  for  division  among  them.*^ 


86.  Cohoon  v.  Fisher,  146  Ind.  583,  44 
N".  E.  664,  45  N.  E.  787,  36  L.  R.  A.  193; 
Eice  V.  Culver,  32  N.  J.  Eq.  601. 

87.  Meyers  v.  Merillion,  118  Cal.  352,  50 
Pae.  662;  Caldwell  v.  Davis,  10  Colo.  481, 
15  Pac.  696,  3  Am.  St.  Rep.  599;  Sexton  v. 
Sexton,  9  Gratt.  (Va.)  204;  Maddeford  v. 
Austwick,  1  Sim.  89,  2  Eng.  Cli.  89,  57  Eng. 
Reprint  512  [affirmed  in  2  Myl.  &  K.  279, 
27  Rev.  Rep.  169,  7  Eng.  Ch.  279,  39  Eng. 
Reprint  950]. 

88.  California. —  Hanna  v.  Flint,  14  Cal. 
73. 

Louisiana. —  Breard  v.  Blanks,  51  La.  Ann. 
1507,  26  So.  618,  joint  purchasers  of  prop- 
erty not  partners. 

Michigan. —  Marsh  v.  Mueller,  96  Mich. 
488,  56  N.  W.  71  (coowners  of  a  bond  and 
mortgage  and  of  an  interest  in  a  firm,  not 
partners)  ;  Morrison  v.  Cole,  30  Mich.  102. 

Missouri. —  Ryan  v.  Riddle,  109  Mo.  App. 
115,  82  S.  W.  1117,  community  of  interest 
in  the  profits,  hut  no  partnership,  the  re- 
lation of  parties  being  that  of  debtor  and 
creditor. 

Nebraska. —  Lushton  State  Bank  v.  O.  S. 
Kelley  Co.,  47  Nebr.  678,  66  N.  W.  619. 

New  Hampshire. —  Gibson  v.  Stevens,  7 
N.  H.  352,  community  of  interest  between 
trustee  and  a  beneficiary  not  a  partnership. 

New  Jersey. — Potter  v.  Morris,  etc..  Dredg- 
ing Co.,  59  N.  J.  Eq.  422,  46  Atl.  537,  an 
association  to  maintain  uniform  prices  and 
to  secure  an  equitable  distribution  of  work 
between  business  competitors  not  a  partner- 
ship. 

New  York. —  Rockwell  v.  Peck,  13  N.  Y. 
App.  Div.  621,  43  N.  Y.  Suppl.  196  (trans- 
ferees under  a  bill  of  sale  not  partners)  ; 
Hawley  v.  Keeler,  62  Barb.  231  [affirmed  in 
53  N.  Y.  114]  (patrons  of  a  cheese  factory 
not  partners);  Peltier  v.  Sewell,  3  Wend.  269 
(common  interest  in  a  shipment  of  cotton, 
but  no  partnership). 

Ohio. —  Bell  v.  Pistorius,  18  Ohio  Cir.  Ct. 
73,  9  Ohio  Cir.  Dec.  869  (no  partnership 
between  three  families  wlio  jointly  hired  a 
coachman)  ;  Merchants'  Nat.  Bank  V.  Stand- 
ard Wagon  Co.,  10  Ohio  S.  &  C.  PI.  Dec.  81, 
7  Oliio  N.  P.  539  (an  association  between 
buggy  manufacturers  not  a  partnership). 

J'hilippines. —  Pastor  i;.  Gaspar,  2  Philip- 
pine 592. 
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South  Carolina. —  Lowry  v.  Brooks,  2  Mc- 
Cord  421,  a  mere  contract  for  hire  to  carry 
goods  to  a  certain  place,  and  bring  back  a 
return  load  for  half  of  the  net  proceeds  of  the 
two  loads,  does  not  constitute  a  partnership. 

Vermont. —  Hawkins  v.  Mclntyre,  45  Vt. 
496,  a  partnership  does  not  exist  between 
employer  and  employee,  although  they  are 
to  divide  the  net  price  of  the  job. 

Virginia. —  Bowyer  v.  Anderson,  2  Leigh 
550,  no  partnership  between  lessor  and  lessee 
of  ferry,  who  are  to  share  the  profits. 

West  Virginia. — Setzer  v.  Beale,  19  W.  Va. 
274;  Chapline  v.  Conand,  3  W.  Va.  507,  100 
Am.  Dec.  766. 

Canada. — Archbald  v.  deLisle,  25  Can.  Sup. 
Ct.  1 ;  Mendelssohn  Piano  Co.  v.  Graham, 
19  Ont.  83  [affirmed  in  17  Ont.  App.  378]. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  13. 

Compare  Roby  v.  Colehour,  135  III.  300,  25 
N.  E.  777;  Rogers  v.  Waltz,  12  Montg.  Co. 
Rep.  (Pa.)  160. 

Statement  of  rule. — "  In  every  partnership 
there  is  a  community  of  interest,  but  every 
community  of  interest  does  not  create  a  part- 
nership. There  must  be  a  joint  ovmership 
of  the  partnership  funds,  or  a  joint  right  of 
control  over  them  and  also  an  agreement  to 
share  the  profits  and  losses  arising  there- 
from." Sodiker  v.  Applegate,  24  W.  Va.  411, 
415,  49  Am.  Rep.  252. 

Illustrations. —  An  agreement  by  several 
persons  to  unite  in  procuring  a  sale  of  prop- 
erty, each  one  to  receive  a  specified  part  of 
the  commission  earned,  does  not  constitute  a 
partnership.  Mason  v.  Sieglitz,  22  Colo.  320, 
44  Pac.  588.  Where  a  person  advances 
money  to  the  owners  of  a  vessel  and  cargo, 
who  promise  to  pay  him  a  share  of  the  pro- 
ceeds of  the  voyage  in  proportion  to  the 
sum  advanced  by  him,  he  does  not  thereby 
become  a  partner.  Gallop  v.  Newman,  7 
Pick.  (Mass.)  282.  Mere  joint  ownership 
in  a  patent  does  not  constitute  a  partner- 
ship.   Boeklen  v.  Hardenbergh,  60  N.  Y.  8. 

89.  Colorado. —  McDonald  v.  McLeod,  3 
Colo.  App.  344,  33  Pac.  285. 

Indiana. —  Bond  -j;.  May,  38  Ind.  App.  396, 
78  N.  E.  260. 

Minnesota. —  Stern  V.  Harris,  40  Minn.  209, 
41  N.  W.  1030. 

Missouri. —  Hughes  v.  Ewing,  162  Mo.  261, 
62  S.  W.  465. 
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b.  Application  of  General  Principles.  When  two  persons,  by  a  contract  in 
writing,  become  associates  in  a  mercantile  business,  one  contributing  cash,  and 
the  other  contributing  labor  to  tlie  joint  stock,  and  stipulating  tliat  all  the  net 
profits  shall  be  equally  divided  among  them,  there  can  be  no  doubt  that  a  partner- 
ship exists  between  them.*  But  little  if  any  doubt  can  arise  as  to  the  existence 
of  a  partnership  when  builders  jointly  contract  for  the  construction  of  a  house,  or 
when  persons  contract  to  manufacture  chattels,  or  to  engage  in  the  purchase  and 
sale  of  lands  as  a  speculation,  or  when  they  own  and  run  a  sawmill  jointly,  or  a 
gristmill,  with  a  view  of  dividing  between  them  the  profits  realized  from  such 
transactions.^^    Ordinarily  the  owners  of  a  ship  are  not  partners ;    but  when  it  is 


'New  York. —  Smith  v.  Small,  54  Barb.  223; 
Vassar  v.  Camp,  14  Barb.  341  [affirmed  in  11 
N.  Y.  441]  ;  Porter  v.  McCIure,  15  Wend. 
187;  Chase  v.  Barrett,  4  Paige  148. 

Oregon. — Cogswell  v.  Wilson,  11  Oreg.  371, 
4  Pac.  1130. 

Pennsylvania. —  Williams  v.  Morgan,  26  Pa. 
Co.  Ct.  81;  Walsh  v.  Langan,  5  Lack.  Jur. 
303. 

Texas. —  See  American  Refrigerator  Tran- 
sit Co.  V.  Chandler,  (Civ.  App.  1906)  93 
S.  W.  243. 

Vermont. —  Brigham  v.  Dana,  29  Vt.  1 ; 
Griffith  V.  Buffum,  22  Vt.  181,  54  Am.  Dec. 
64,  where  it  is  held  that  if  it  be  agreed 
between  the  parties  that  one  shall  furnish,  on 
his  own  account,  a  portion  of  stone  to  be  used 
in  the  business ;  yet,  if,  when  purchased,  it 
becomes  the  subject  of  labor  and  skill,  and 
in  its  altered  state  is  to  be  sold  for  the  com- 
mon benefit,  it  constitutes  a  partnership 
business. 

United  States. —  Buckingham  v.  Chicago 
First  Nat.  Bank,  131  Fed.  192,  65  C.  C.  A. 
498;  H.  B.  Claflin  Co.  v.  Gross,  112  Fed.  386, 
50  C.  C.  A.  300;  McElroy  v.  Swope,  47  Fed. 
380. 

Canada. — Trustees  v.  Oland,  35  Nova 
Scotia  409'. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  13. 

Community  of  interest  and  mutual  agency. 
—  Partnership  involves  community  of  inter- 
est in  some  lawful  commerce  or  business  for 
the  conduct  of  which  the  parties  are  mutually 
agents  for  each  other  —  but  with  general 
powers  within  the  ,scope  of  the  business, 
which  powers  they  can  restrict  by  agreement 
to  the  extent  of  making  one  the  sole  agent 
of  the  rest  of  the  business.  Beecher  v.  Bush, 
45  Mich.  188,  7  N.  W.  785,  40  Am.  Rep.  465. 
See  also  Brotherton  v.  Gilchrist,  144  Mich. 
274,  107  N.  W.  890,  115  Am.  St.  Rep.  397; 
Dutcher  v.  Buck,  96  Mich.  160,  55  N.  W.  676, 
20  L.  R.  A.  776;  American  Refrigerator  Tran- 
sit Co.  V.  Chandler,  (Tex.  Civ.  App.  1906) 
93  S.  W.  243:  Wheatcroft  v.  Hickman,  9 
C.  B.  N.  S.  47,  99  E.  C.  L.  47,  8  H.  L.  Cas. 
268,  11  Eng.  Reprint  431,  7  Jur.  N.  S.  105, 
30  L.  J.  C.  P.  125,  3  L.  T.  Rep.  N.  S.  185,  8 
Wkly.  Rep.  745.  But  see  Meehan  v.  Valen- 
tine, 145  U.  S.  611,  12  S.  Ct.  972,  36  L.  ed. 
835;  Pooley  v.  Driver,  5  Ch.  D.  458,  46  L.  J. 
Ch.  466,  36  L.  T.  Rep.  N.  S.  79,  25  Wkly. 
Rep.  162. 

90.  Lapp,  etc.,  Co.  v.  Clark,  85  S.  W.  717, 
27  Ky.  L.  Rep.  452;  Buckingham  v.  Chicago 
First  Nat.  Bank,  131  Fed.  192,  65  C.  C.  A. 


498.  See  also  Simpson  v.  Feltz,  1  McCord 
Eq.  (S.  C.)  213,  16  Am.  Dec.  602. 

91.  Colorado. —  McDonald  v.  McLeod,  3 
Colo.  App.  344,  33  Pac.  285,  the  entering  into 
a  joint  contract  by  two  persons  for  the  con- 
struction of  a  house  on  the  land  of  another, 
and  the  joint  reaping  of  the  benefits  and 
profits  therefrom,  constitute  them  partners  as 
to  such  undertaking.  They  jointly  contracted, 
were  jointly  responsible,  jointly  reaped  the 
results,  and  were  copartners,  although  for  a 
single  adventure. 

Georgia. —  Camp  v.  Montgomery,  75  Ga. 
795,  joint  owners  of  a  sawmill,  who  divided 
the  net  profits. 

Iowa. —  Heard  v.  Wilder,  81  Iowa  421,  46 
N.  W.  1075  [distinguishing  Ruddick  v.  Otis, 
33  Iowa  402;  Iliff  v.  Brazill,  27  Iowa  131, 
99  Am.  Dec.  645,  joint  speculation  in  town 
lots]. 

Kansas. —  Jones  v.  Davies,  60  Kan.  309,  56 
Pac.  484,  72  Am.  St.  Rep.  354,  real  estate 
speculation. 

Kentucky. —  Tanner  v.  Hughes,  50  S.  W. 
1099,  21  Ky.  L.  Rep.  77,  the  business  of 
buying  and  clearing  timber  lands,  including 
sale  of  the  lumber. 

Main,e. —  Woodward  v.  Cowing,  41  Me.  9, 
66  Am.  Dec.  211;  Barrett  v.  Swann,  17  Me. 
180,  manufacturing  paper.  If  several  per- 
sons subscribe  the  amount  necessary  to  con- 
struct a  building,  to  be  owned  by  them  in 
common,  they  are  not  partners,  necessarily. 

Maryland. —  Morgart  v.  Smouse,  103  Md. 
463,  63  Atl.  1070,  115  Am.  St.  Rep.  367, 
buying  and  selling  land  and  dividing  profits. 

Pennsylvania. — Simpson  v.  Summerville,  30 
Pa.  Super.  Ct.  17,  purchasing  and  selling 
leaseholds  and  dividing  profits. 

South  Carolina. —  Benson  v.  McBee,  2  Mc- 
Mull.  91,  carrying  on  the  common  business 
of  milling  and  selling  grain. 

United  States. —  McElroy  v.  Swope,  47  Fed. 
380  (dealing  in  lands  affected  with  tax- 
titles)  ;  Thrall  v.  Crampton,  23  Fed.  Cas.  No. 
14,008,  9  Ben.  218  (buying,  improving,  and 
selling  land). 

England. —  Be  Hulton,  62  L.  T.  Rep.  N.  S. 
200  (joint  speculation  in  lands)  ;  Noakes  v. 
Barlow,  26  L.  T.  Rep.  N.  iS.  136,  20  Wkly. 
Rep.  386  (business  of  building  houses). 

See  38  Cent.  Dig.  tit.  "Partnership,"  §§13, 
14. 

92.  French  v.  Price,  24  Pick.  (Mass.)  13; 
Williams  v.  Sheppard,  13  N.  J.  L.  76;  Hop- 
kins V.  Forsyth,  14  Pa.  St.  34,  53  Am.  Dec. 
513;   Macy  v.  De  Wolf,  16  Fed.  Cas.  No. 
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built  under  a  special  agreement,  whereby  one  of  the  owners  is  to  be  master  and 
the  other  to  be  slii[j's  husband,  and  the  vessel  is  to  be  employed  on  joint  account 
as  a  regular  packet  between  certain  stations,  it  is  a  partnership  all'aii',  both  as  to 
ship  and  freight.'*'^  When  a  business,  together  with  the  real  estate,  implements, 
mechanism,  and  fixtures  used  therein,  is  bequeathed  to  two  persons,  who  continue 
the  business,  they  become  partners,  without  any  formal  agreement  upon  the  sub- 
ject, and  the  property  is  partnership  capital."*  The  loan  of  money  to  be  invested 
in  trade,  the  lender  to  have  one-half  the  net  proceeds  therefor,  does  not  make  the 
lender  and  the  borrower  partners."''  Joint  purchasers  of  real  or  personal  property, 
who  do  not  acquire  it  for  the  purpose  of  carrying  on  a  common  business  with  it, 
or  as  incidental  to  such  a  business,  are  not  partners  simply  because  of  their 
community  of  interest.""    Indeed  the  presumption  is  against  a  partnership  in  such 


8,933,  3  Woodb.  &  M.  193;  Montell  v.  The 
William  H.  Rutan,  17  Fed.  C'as.  No.  9,724; 
Baker  v.  Casey,  19  Grant  Ch.  (U.  C.)  537. 

93.  Sprowl  V.  Kellar,  4  Stew.  &  P.  (Ala.) 
382;  Jones  v.  Pitcher,  3  Stew.  &  P.  (Ala.) 
135,  24  Am.  Dec.  716;  Dunham  u.  Jarvis,  8 
Barb.  (N.  Y.)  88,  2  Edm.  Sel.  Cas.  145; 
Green  v.  Briggs,  6  Hare  395,  12  Jur.  326,  17 
L.  J.  Ch.  323,  31  Eng.  Ch.  395,  67  Eng.  Re- 
print 1219;  Doddington  v.  Hallet,  1  Ves. 
497,  27  Eng.  Reprint  1165,  partnership  lim- 
ited to  the  earnings  of  the  vessel. 

94.  MacFarlane  v.  MacFarlane,  82  Hun 
(N.  Y.)  238,  31  N.  Y.  Suppl.  272;  Pepper 
V.  Robinson,  32  Wkly.  Notes  Cas.  (Pa.)  200. 

95.  Culley  v.  Edwards,  44  Ark.  423,  51 
Am.  Rep.  614.  But  compare  Hackett  v. 
Stanley,  14  Daly  (N.  Y.)  210,  218,  2  N.  Y, 
St.  266  {affirmed  in  115  N.  Y.  625,  22 
N.  E.  745],  holding  that  where  one  lends 
money  to  another  "  expressly  for  use  in  "  a 
certain  business,  "  and  for  no  other  use  what- 
soever," and  that  other  is  to  make  regular 
statements  of  the  condition  of  the  business, 
the  two  dividing  equally  the  yearly  net 
profits,  they  are  partners. 

96.  Alabama. — Abernathy  v.  Smith,  57  Ala. 
359,  363,  "  the  land  was  not  bought  for  sale 
again  as  merchandise." 

Arkansas. —  Oliver  v.  Gray,  4  Ark.  425, 
joint  purchase  of  a  horse,  which  was  to  be 
kept  by  one  party  for  a  certain  time  at  a 
certain  price. 

Colorado. —  Lee  v.  Cravens,  9  Colo.  App. 
272,  48  Pac.  159. 

District  of  Columbia. —  Slater  v.  Van  der 
Hoogt,  23  App.  Cas.  417. 

Georgia. —  Augusta  Nat.  Bank  v.  Bones,  75 
Ga.  246. 

ZZi!i«ois.— Furber  v.  Page,  143  111.  622,  32 
N.  E.  444;  Sailors  v.  Nixon- Jones  Printing 
Co.,  20  111.  App.  509. 

Iowa. —  Loetscher  v.  Dillon,  119  Iowa  202, 
93  N.  W.  98;  Iliff  V.  Brazil!,  27  Iowa  131,  99 
Am.  Dec.  645;  Munson  v.  Sears,  12  Iowa  172. 

Kansas. —  Tate  v.  Crooks,  64  Kan.  887,  68 
Pac.  74. 

Louisiana. — Labit  v.  Francioni,  25  La.  Ann. 
488. 

Maine. —  Winslow  v.  Young,  94  Me.  145,  47 
Atl.  149;  Chapman  v.  Fames,  67  Me.  452; 
Woodward  v.  Cowing,  41  Me.  9,  66  Am.  Dec. 
211. 

Maryland. —  Trciber  i;;.  Lanahan,  23  Md. 
116. 


Massachusetts. —  Thurston  v.  Horton,  16 
Gray  274;  Sikes  v.  Work,  6  Gray  433. 

Michigan. —  Monroe  v.  Greenhoe,  54  Mich. 
9,  19  N.  W.  569. 

Mississippi. —  Vaiden  v.  Hawkins,  (1889) 
6  So.  227. 

Missouri. —  Hughes  v.  Ewing,  162  Mo.  261, 
62  S.  W.  465;  Musser  v.  Brink,  68  Mo.  242, 
80  Mo.  350;  Deyerle  v.  Hunt,  50  Mo.  App. 
541;  Hedges  v.  Wear,  28  Mo.  App.  575; 
Ward  V.  Bodeman,  1  Mo.  App.  272. 

JV'ew  Jersey. —  Marsh  v.  Newark  Heating, 
etc.,  Mach.  Co.,  57  N.  J.  L.  36,  29  Atl.  481, 
joint  owners  of  a  patent  right,  not  partners, 
in  the  absence  of  special  agreement  for  that 
relation. 

Hew  Mexico. —  Pearce  v.  Strickler,  9  N.  M. 
467,  54  Pac.  748  (joint  payees  of  a  note 
given  for  price  of  stock  sold  by  them  as 
individuals  are  not  partners)  ;  Wormser  v. 
Lindauer,  9  N.  M.  23,  49  Pac.  896. 

Islew  York. —  Walker  v.  Spencer,  86  N.  Y. 
162;  Baldwin  v.  Burrows,  47  N.  Y.  199;  Ir- 
vine V.  Forbes,  11  Barb.  587;  Boeklen  v. 
Hardenburgh,  37  N.  Y.  Super.  Ct.  110;  Ward 
V.  Gaunt,  6  Duer  257;  Dart  v.  Walker,  3 
Daly  136;  Putnam  v.  Wise,  1  Hill  234,  37 
Am.  Dec.  309 ;  Peltier  v.  Sewell,  3  Wend.  269 ; 
Holmes  v.  United  Ins.  Co.,  2  Johns.  Cas.  329 
(joint  owners  of  a  cargo  not  partners).  See 
also  Levine  v.  Goldsmith,  34  Misc.  7,  9,  69 
N.  Y.  Suppl.  446  [reversed  on  other  grounds 
in  71  N.  Y.  App.  Div.  204,  75  N.  Y.  Suppl. 
706'],  holding  that  the  fact  that  property 
owned  in  common  is  used  in  and  for  the  part- 
nership is  not  in  itself  sufficient  to  make  it 
partnership  property. 

Pennsylvania. —  Taylor  v.  Fried,  161  Pa. 
St.  53.  28  Atl.  993;  Butler  Sav.  Bank  v.  Os- 
borne,' 159  Pa.  St.  10,  28  Atl.  163,  39  Am. 
St.  Rep.  665;  Coursin's  Appeal,  79  Pa.  St. 
220;  Brady  v.  Colhoun,  1  Penr.  &  W.  140, 
joint  purchasers  of  land,  without  an  agree- 
ment of  partnership,  are  not  partners. 

Texas. —  Worsham  v.  Vignal,  14  Tex.  Civ. 
App.  324,  37  S.  W.  17,  a  single  joint  pur- 
chase of  cattle,  with  no  agreement  about 
selling  or  holding  them,  is  not  a  partner- 
ship. 

Vermont. —  Fish  v.  Thompson,  68  Vt.  273, 
35  Atl.  174;  Fenniman  v.  Munson,  26  Vt. 
164. 

Virginia. —  Ferguson  r.  Gooch,  94  Va.  1, 
26  S.  E.  397,  40  L.  R.  A.  234. 

United  States. —  Fechteler   v.   Palm,  133 
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cases,  especially  if  the  transaction  relates  to  agricultural  lands,'''''  animals  and  crops,^' 
or  to  property  acquired  and  held  by  religious  and  social  organizations,''^  or  by 
families,^  for  mutual  benefit,  but  not  for  trade  profits.  So  too  arrangements  for 
farming  on  shares  are  presumed  not  to  create  partnerships.^  The  same  presump- 
tion has  been  applied  to  leases  of  fishery  grounds,^  and  to  agreements  for  dividing 
the  reward  offered  for  the  apprehension  of  criminals.*  Organizations  for  the 
maintenance  of  savings  funds  of  depositors,  or  mutual  insurance,  are  not  partner- 
ships, although  the  members  have  a  community  of  interest.^ 

e.  Sharing  Proflts  —  (i)  Presumption  From  Sharing  Profits.  While  the 
sharing  of  the  profits  of  a  business,  which  appears  to  be  carried  on  by  the 
participants  as  coowners,  raises  a  presumption  tiiat  they  are  partners,®  it  is  not 
conclusive  evidence  of  a  partnership.  It  may  be,  and  often  is,  rebutted  by  other 
facts  and  circumstances.'' 


Fed.  462,  C6  C.  C.  A.  336;  Holton  v.  Guinn, 
76  Fed.  Off. 

England. —  Kaj'  v.  Johnston,  21  Beav.  536, 
52  Eng.  Reprint  967 ;  Heap  v.  Dobson,  15 
C.  B.  N.  S.  460,  109  E.  C.  L.  460;  Hoare  v. 
Dawes,  Dougl.  (3d  ed.)  371;  Hamilton  v. 
Smith,  5  Jur.  N.  S.  32,  28  L.  J.  Ch.  404,  7 
Wklj'.  Rep.  173  (promoters  of  a  syndidate, 
which  becomes  abortive,  are  not  partners  in 
property  purchased  by  them  for  the  pro- 
jected syndidate)  ;  Ex  p.  Macmillan,  24  L.  T. 
Rep.  N.  S.  143;  Mclnroy  v.  Hargrove,  16 
L.  T.  Rep.  N.  S.  509,  15  Wkly.  Rep.  777. 

Canada. —  Archbald  v.  deLisle,  25  Can  Sup. 
Ct.  1. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §§  13, 
14. 

Where  the  members  of  a  partnership  con- 
vey realty  to  a  copartner,  under  an  agree- 
ment that  he  shall  hold  it  as  partnership 
property,  to  be  improved  by  their  equal  con- 
tributions, and  shall  reconvey  the  undivided 
shares  of  such  property  to  them  on  request, 
such  agreement  does  not  constitute  the  par- 
ties copartners  in  the  real  estate  so  conveyed, 
since  to  constitute  a  partnership  there  must 
be  some  joint  adventure,  and  an  agreement 
to  share  in  the  profits  and  loss  of  the  under- 
taking. This  agreement  simply  provided  for 
joint  ownership,  improvement  and  the  recon- 
veyance by  the  holder  of  the  legal  title  to 
each  cotenant  of  his  share.  Bird  v.  Morri- 
son, 12  Wis.  138. 

97.  Musser  v.  Brink,  80  Mo.  350;  Osceola 
Bank  v.  Outliwaite,  50  Mo.  App.  124. 

98.  Beckwith  v.  Talbot,  2  Colo.  639 ;  Ashby 
V.  Shaw,  82  Mo.  76;  Beatty  v.  Clarkson,  110 
Mo.  App.  1,  83  S.  W.  1033. 

99.  Teed  v.  Parsons,  202  111.  455,  66  N.  E. 
1044  [reversing  100  III.  App.  342]  (an  or- 
ganization for  religious  and  social  purposes, 
whose  members  put  all  their  property  into  a 
common  fund,  but  do  not  carry  on  a  busi- 
ness for  profit,  is  not  a  partnership)  ;  Wood- 
ward i;.  Cowing,  41  Me.  9,  66  Am.  Dec.  211 
(church  buildings). 

1.  Price  V.  Grice,  10  Ida.  443,  79  Pac.  387. 

2.  Alabama. —  Randle  v.  State,  49  Ala.  14. 
Arizona. —  Romero  v.  Dalton,  2  Ariz.  210, 

11  Pac.  863. 

Georgia. —  Smith  v.  Summerlin,  48  Ga.  425  ; 
Holloway  v.  Brinkley,  42  Ga.  226. 

Indiana. —  Shrum  v.  Simpson,  155  Ind.  160, 
57  N.  E.  708,  49  L.  R.  A.  792. 
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Maryland. —  Rose  v.  Buscher,  80  Md.  225, 
30  Atl.  637. 

Missouri. — ^  Donnell  v.  Harshe,  67  Mo.  170. 

Pennsylvania. —  Brown  v.  Jaquette,  2  Del. 
Co.  245. 

But  compare  Allen  v.  Davis,  13  Ark.  28; 
Bailey  v.  Ferguson,  39  111.  App.  91. 

3.  Hanthorn  v.  Quinn,  42  Oreg.  1,  69  Pac. 
817. 

4.  Dawson  v.  Gurley,  22  Ark.  381. 

5.  Makin  v.  Portland  Sav.  Inst.,  23  Me. 
350,  41  Am.  Dec.  389;  People  v.  Security  L. 
Ins.,  etc.,  Co.,  78  N.  Y.  114,  34  Am.  Rep. 
522;  In  re  Security  L.  Ins.,  etc.,  Co.,  11  Hun 
(N.  Y.)  96;  Bewiey  v.  Equitable  L.  Assur. 
Soc,  61  How.  Pr.  (N.  Y.)  344;  Leffham  v. 
Flanigan,  5  Phila.,  (Pa.)  155;  Re  English, 
etc..  Church,  etc.,  Assur.  Soc,  1  Hem.  &  M. 
85,  8  L.  T.  Rep.  N.  S.  724,  2  New  Rep.  107, 
11  Wkly.  Rep.  681,  71  Eng.  Reprint  38. 

Persons  insuring  in  a  mutual  insurance 
company,  under  a  statute  declaring  every 
person  insured  a  member  of  the  company, 
are  associates  in  the  nature  of  limited  or 
special  partners.  Krugh  v.  Lycoming  F. 
Ins.  Co.,  77  Pa.  St.  15. 

6.  Illinois.—  Niehoff  v.  Dudlev,  40  III.  406 ; 
Illingworth  v.  Parker,  62  111.  App.  650 
( "  Where  no  statute  interferes,  an  agreement 

to  share  profits  is  prima  facie  an  agreement 
for  a  partnership");  Griflen  v.  Cooper,  50 
111.  App.  257. 

Minnesota. —  McDonald  v.  Campbell,  96 
Minn.  87,  104  N.  W.  760. 

tfew  York. — Lefevre  v.  Silo,  112  N.  Y.  App. 
Div.  464,  98  N.  Y.  Suppl.  321. 

North  Carolina. —  Kootz  v.  Tuvian,  118 
N.  C.  393,  24  S.  E.  776. 

Philippines. —  See  Fernandez  v.  De  la  Rosa, 
1  Philippine  671. 

England. —  Davis  v.  Davis,  [1894]  1  Ch. 
393,  63  L.  J.  Ch.  219,  70  L.  T.  Rep.  N.  S. 
265,  8  Reports  133,  43  Wklv.  Rep.  312;  Wal- 
ker V.  Hirsch,  27  Ch.  D.  46'0,  54  L.  J.  Ch. 
315,  51  L.  T.  Rep.  N.  S.  581,  32  Wkly.  Rep. 
992,  both  construing  English  Partn.  Act 
(1890),  §  2,  (3). 

See  also  infra.  III,  C,  3,  a. 

7.  Illinois. —  Pierpont  v.  Lanphere,  104  111. 
App.  232. 

Kansas. —  Beard  v.  Rowland,  71  Kan.  873, 
81  Pac.  188. 

Massachusetts, —  Meserve  v.  Andrews,  104 
Mass.  360;  Rice  v.  Austin,  17  Mass.  197. 

[III.  A,  2,  e,  (I)] 
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(ii)  ExiHTmcE  OF  BusTNKNS.  The  partnersllip  relation  was  first  instituted 
by  and  between  merchants  for  their  convenience  and  profit  in  carrying  on  a  trade 
adventure.^  It  is  still  confined  by  our  law  to  persons  who  are  co-princijjals  in  a 
business.  Hence,  if  persons  are  associated  in  an  enterprise,  not  as  co-principals 
of  a  business,  but  as  tenants  in  common  of  certain  property  ;  or,  if  it  appears  that 
the  business  is  owned  by  one  of  the  associates  only,  the  fact  that  the  associates 
share  in  the  profits  does  not  raise  even  the  presumption  of  a  partnership  between 
them.^  Tlie  individual  rights,  property  interests,  and  powers  of  the  associates, 
so  far  as  tlie  enterprise  in  question  is  involved,  must  be  merged  in  a  common 
business  association.'" 


Oregon. —  Willis  v.  Crawford,  38  Oreg.  522, 
63  Pac.  985,  64  Pac.  866,  53  L.  R.  A.  904. 

West  Virginia. —  Clark  v.  Emery,  58 
W.  Va.  637,  52  S.  E.  770,  5  L.  R.  A.  N.  S. 
503. 

England. —  Ex  p.  Tennant,  6  Ch.  D.  303, 
37  L.  T.  Rep.  N.  S.  284,  25  Wkly.  Rep. 
854;  Bullen  v.  Sharp,  L.  R.  1  C.  P.  86,  Harr. 
&  R.  117,  12  Jur.  N.  S.  247,  35  L.  J.  C.  P. 
105,  14  L.  T.  Rep.  N.  S.  72,  14  Wkly.  Rep. 
338.  See  Walker  v.  Hirsch,  27  Ch.  D.  460, 
54  L.  J.  Ch.  315,  51  L.  T.  Rep.  N.  S.  581,  32 
Wkly.  Rep.  992;  Pawsey  v.  Armstrong,  18 
Ch.  D.  698,  50  L.  J.  Ch.  683,  30  Wldy.  Rep. 
469. 

Canada. —  In  re  Randolph,  1  Ont.  App. 
315^  See  also  Merchants  Bank  v.  Thomp- 
son, 3  Ont.  541. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  15, 
And  see  infra,  III,  C,  3,  a. 

The  tendency  of  the  more  modern  authori- 
ties is  toward  the  doctrine  that  the  sharing 
of  profits  is  evidence  that  he  who  shares 
them  is  a  partner,  but  not  conclusive  evi- 
dence; the  true  test  being  whether  there 
is  such  a  participation  in  or  sharing  of  the 
profits  as  to  constitute  the  relation  of  prin- 
cipal and  agent  between  the  person  taking 
the  profits  and  those  actually  carrying  on 
the  business.  The  intention  of  the  parties 
must  control.  The  relation  of  partners  is 
formed  by  contract,  or  by  the  acts  of  the 
parties  -which  amount  to  a  contract.  If 
there  is  no  partnership  inter  se,  there  can 
be  none  as  to  third  parties,  unless  a  party 
by  his  acts  has  put  himself  in  such  a  posi- 
tion that  he  is  estopped  from  denying  that 
he  is  a  partner.  Johnson  v.  Rothschilds,  63 
Ark.  518,  41  S.  W.  996,  997;  Parchen 
Anderson,  5  Mont,  438,  5  Pac.  588,  590,  51 
Am.  Rep.  65. 

8.  See  supra,  II. 

9.  Alabama. — Pulliam  v.  Schimpf,  100  Ala. 
362,  14  So.  488;  Alabama  Fertilizer  Co.  v. 
Reynolds,  79  Ala.  497,  85  Ala.  19',  4  So.  639, 
associates  in  sale  of  fertilizers  not  partners, 
when  the  only  interest  one  of  them  has  in 
the  business  is  the  right  to  have  such  quan- 
tities as  he  desires  for  his  own  use  at  a 
discount. 

Arkansas. —  Harris  v.  Umsted,  79  Ark. 
409,  96  S.  W.  146. 

California. —  Quackenbush  v.  Sawyer,  54 
Cal.  439  ( parties  tenants  in  common  of  a 
circus  outfit)  ;  Wheeler  v.  Parmer,  38  Cal. 
203. 

Colorado. —  Teller   v.   Hartman,    16  Colo, 
[III,  A,  2,  e.  (ii)] 


447,  27  Pac.  947  (purchasers  were  to  have  a 
credit  of  one-half  of  the  profits,  but  this  did 
not  make  them  partners  of  the  sellers)  ; 
Omaha,  etc..  Smelting,  etc.,  Co.  v.  Rucker, 
6  Colo.  App.  334,  40  Pac.  853. 

Louisiana. —  Bower  v.  Johnson,  28  La, 
Ann.  9. 

Maine. —  Knowlton  v.  Reed,  38  Me.  246,  a 
tenancy  in  common,  among  members  of  a 
company,  and  not  a  partnership. 

Minnesota. —  Moody  v.  Rathburn,  7  Minn, 
89,  tenants  in  common  of  certain  mills  which 
were  never  run. 

Missouri. —  Maclay  v.  Freeman,  48  Mo.  234, 

New  Hampshire. —  Clement  v.  Hadlock,  13 
N.  H.  185,  no  partnership  between  a  dealer 
in  hides  and  leather  and  a  tanner,  although 
the  latter  was  to  have  a  share  of  the  profits 
from  the  sale  of  the  leather,  each  party's 
business  being  distinct  from  that  of  the 
other. 

New  Jersey. —  Warwick  v.  Stockton,  55 
N.  J.  Eq.  61,  36  Atl.  488. 

Pennsylvania. —  In  re  Haines,  176  Pa.  St. 
354,  35  Atl.  237, 

South  Dakota. —  Grigsby  v.  Day,  9  S.  D. 
585,  70  N.  W.  881,  no  partnership  where 
the  business  was  that  of  defendant  only. 

United  States. —  Manson  v.  Williams,  153 
Fed.  525,  82  C.  C.  A.  475;  Coffin  v.  Jenkins, 
5  Fed.  Cas.  No.  2,948,  3  Story  108,  "Lay 
or  share  in  the  proceeds  or  catchings  of  a 
whaling  voyage  does  not  create  a  partner- 
ship in  the  profits  of  the  voyage." 

England. —  Badeley  v.  Consolidated  Bank, 
38  Ch.  D.  238,  57  L.  J.  Ch.  468,  59  L.  T. 
Rep.  N.  S.  419,  36  Wkly.  Rep.  745;  Kilshaw 
V.  Jukes,  3  B.  &  S.  847,  9  Jur,  N.  S.  1231, 
32  L.  J.  Q.  B.  217,  8  L.  T.  Rep.  N.  S.  387, 
11  Wkly,  Rep.  690,  113  E.  C.  L.  847;  Be 
English,  etc..  Church.,  etc.,  Assur.  Soc,  1 
Hem.  &  M.  85,  8  L.  T.  Rep.  N.  S.  724,  2  New 
Rep.  107,  11  Wkly.  Rep.  681,  71  Eng.  Reprint 
38. 

Canada. —  McCallum  v.  Buffalo,  etc.,  R. 
Co.,  19  U,  C.  C.  P.  117;  Great  Western  R. 
Co.  V.  Preston,  etc.,  R,  Co.,  17  U,  C.  Q.  B. 
477. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  15. 

Two  persons  buying  shares  of  stock,  where 
each  own  one  half  of  it,  are  tenants  in  com- 
mon, rather  than  partners,  since  it  is  purely 
an  investment,  and  not  an  engagement  in  a 
business  venture,  which  is  the  element  of  a 
partnership.  Morse  v.  Pacific  R.  Co.,  191  111. 
350,  61  N.  E.  104. 

10.  Alabama. —  lOe  v.  Ryan,  104  Ala.  125, 
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(ill)  Sharing  as  Principals.  Not  only  must  a  common  business  exist,  as 
distinguished  from  a  pooling  of  several  individual  interests  in  an  enterprise,  but  the 
sharing  of  profits  by  the  associated  persons  must  be  in  their  capacity  as  co-princi- 
pals in  that  common  business,  or  a  prima  facie  case  of  partnership  is  not  made 
out." 

(iv)  Sharing  Profits  of  a  Common  Business  as  Coowners.  When,  how- 
ever, it  is  shown  that  business  associates  are  sharing  the  profits  of  a  business,  of 
which  they  are  the  joint  owners,  and  which  they  are  carrying  on  pursuant  to  a 
contract  between  them,  they  are  partners,  however  adroitly  they  may  have 
attempted  to  escape  from  the  partnership  relation. 


16  So.  2,  each  party  to  an  agreement  for 
sawing  and  marketing  lumber  "  had  an  in- 
terest in  all  the  moneys  to  be  collected  and 
disbursed " ;  and,  hence,  they  were  partners. 

California. —  San  Diego  Water  Co.  v.  San 
Diego  Flume  Co.,  108  Cal.  549',  41  Pac. 
495,  29  L.  R.  A.  839  (no  partnership  when 
no  common  business  carried  on  by  the  par- 
ties) ;  Laffan  v.  Naglee,  9  Cal.  662,  70  Am. 
Dec.  678  (an  agreement  for  the  joint  busi- 
ness of  improving  and  leasing  land  for 
mutual  profit  is  a  partnership). 

Florida.— Webster  v.  Clark,  34  Fla.  637, 
16  So.  601,  43  Am.  St.  Eep.  217,  27  L.  R.  A. 
126. 

Illinois. —  Griflfen  v.  Cooper,  50  111.  App. 
257. 

Louisiana. —  Leonard  v.  Sparks,  109  La. 
543,  33  So.  594;  Hallet  v.  Desban,  14  La. 
Ann.  529;  Marks  v.  Stein,  11  La.  Ajin.  509; 
Pickerell  v.  Fisk,  11  La.  Ann.  277;  Tennes- 
see Bank  v.  McKeage,  11  Rob.  130. 

Massachusetts. —  Meserve  v.  Andrews,  104 
Mass.  360;  Rice  v.  Austin,  17  Mass.  197. 

Missouri. —  Campbell  v.  Dent,  54  Mo.  325; 
McCauley  v.  Cleveland,  21  Mo.  438. 

New  York. —  Beudell  v.  Hettrick,  35  N.  Y. 
Super.  Ct.  405,  45  How.  Pr.  198;  Heimstreet 
V.  Howland,  5  Den.  68. 

Texas. —  American  Refrigerator  Transit 
Co.  V.  Chandler,  (Civ.  App.  1906)  93  S.  W. 
243. 

Vermont. —  Mason  v.  Potter,  26  Vt.  722. 
West     Virginia. —  Logie     v.     Black,  24 
W.  Va.  1. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  15. 
11.  Hallet  V.  Desban,  14  La.  Ann.  529; 
Campbell  v.  Dent,  54  Mo.  325;  Beudel  v. 
Hettrick,  35  N.  Y.  Super.  Ct.  405,  45  How. 
Pr.  198;  Heimstreet  v.  Howland,  5  Den. 
(N.  Y.)  68.  And  see  cases  in  next  preceding 
note. 

"  The  proper  test  of  liability  as  a  partner 
is  not  whether  the  party  sought  to  be 
charged  has  stipulated  for  a  participation 
in  profits  as  such,  but  whether  the  person 
by  whom  the  trade  was  actually  carried  on 
carried  it  on  in  the  capacity  of  agent  for 
him."  Wheatcroft  v.  Hickman,  9  C.  B.  N.  S. 
47,  99  E.  C.  L.  47,  8  H.  L.  Cas.  268,  11  Eng. 
Reprint  431,  7  Jur.  N.  S.  105,  30  L.  J.  C.  P. 
125,  3  L.  T.  Rep.  N.  S.  185,  8  Wkly.  Rep. 
754. 

In  England  it  is  provided  that  "  a  person 
being  the  widow  or  child  of  a  deceased  part- 
ner, and  receiving  by  way  of  annuity  a  por- 
tion of  the  profits  made  in  the  business  in 


which  the  deceased  person  was  a  partner,  is 
not  by  reason  only  of  such  receipt  a  partner 
in  the  business  or  liable  as  such."  Holme  v. 
Hammond,  L.  R.  7  Exch.  218,  41  L.  J.  Exch. 
157,  20  Wkly.  Rep.  747,  construing  Partn. 
Act  (1890),  §  2  (3),  (c);  Partn.  Act 
(1865),  c.  86,  §  3. 

12.  California. —  Chapin  v.  Brown,  101  Cal. 
500,  35  Pac.  1051;  Quinn  v.  Quinn,  81  Cal. 

14,  22  Pac.  264,  profits  were  to  be  divided 
as  profits,  and  not  as  rent  or  as  compensa- 
tion for  services,  hence  there  was  a  partner- 
ship under  Civ.  Code,  §  2395. 

Illinois. —  Hilman  v.  Roney,  78  111.  App. 
412,  partners  in  the  purchase,  operation,  and 
sale  of  an  electric  light  plant,  although  title 
taken  in  the  name  of  one  of  the  parties. 

Maryland. —  Heise  v.  Barth,  40  Md.  259; 
Wadsworth  v.  Manning,  4  Md.  59,  partner- 
ship between  the  owner  of  a  zinc  mine,  and 
one  who  provided  buildings  and  machinery 
to  convert  the  zinc  ore  into  paint,  a  part 
of  the  profits  being  used  to  pay  for  the 
buildings  and  machinery. 

Minnesota. —  King  v.  Remington,  36  Minn. 

15,  29  N.  W.  352. 

New  Jersey. —  Ruekman  v.  Decker,  23 
N.  J.  Eq.  283  [reversed  on  otlier  grounds 
in  28  N.  J.  Eq.  614]. 

New  York. —  Mitchell  v.  Tonkin,  109  N.  Y. 
App.  Div.  165,  95  N.  Y.  Suppl.  669;  Cush- 
man  v.  Bailey,  1  Hill  526. 

OAto.— Hulett  V.  Fairbanks,  40  Ohio  St. 
233;  Ludlow  V.  Cooper,  4  Ohio  St.  1. 

Oregon. —  Flower  v.  Barnekoff,  20  Oreg. 
132,  25  Pac.  370,  11  L.  R.  A.  149. 

Pennsylvania. —  Simpson  v.  Summerville, 
30  Pa.  Super.  Ct.  17  [citing  Bradly  v.  Jen- 
nings, 201  Pa.  St.  473,  51  Atl.  343];  Rogers 
V.  Waltz,  5  Pa.  Dist.  645,  18  Pa.  Co.  Ct.  95, 
12  Montg.  Co.  Rep.  160. 

Tennessee. —  Colyar  v.  Sax,  92  Tenn.  236, 
21  S.  W.  659. 

Fermon*.— Tyler  v.  Scott,  45  Vt.  261. 

Wisconsin. —  Briere  v.  Taylor,  126  Wis. 
347,  105  N.  W.  817;  Spaulding  v.  Stubbings, 
86'  Wis.  255,  66  N.  W.  469,  39  Am.  St.  Rep. 
888;  Sprout  v.  Crowley,  30  Wis.  187;  Wood 
V.  Beath,  23  Wis.  254. 

United  £ffa^es.— Miller  v.  O'Boyle,  89  Fed. 
140;  Bigelow  v.  Elliot,  13  Fed.  Cas.  No.  1,399, 
1  CliflP.  28. 

England. —  Pooley  V.  Driver,  5  Ch.  D.  458, 
46  L.  J.  Ch.  466,  36  L.  T.  Rep.  N.  S.  79,  25 
Wklv.  Rep.  162;  Russell  v.  Austwick,  1  Sim. 
52,  27  Rev.  Rep.  157,  2  Eng.  Ch.  52,  57  Eng. 
Reprint  498. 

[Ill,  A,  2,  e,  (IV)] 
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(v)  SiiAiiiNa  PiiOFiTH  IN  A  SiNuiJ!  TiiANHACTioM.  Tlic  conrts  liave agreed 
that  there  may  be  a  partiiersliij)  between  persons  who  contemplate  but  a  wingle 
business  transaction,  such  as  the  sliipinent  and  sale  of  but  one  lot  of  goods,  or  tlie 
joint  purchase  and  sale  of  but  one  chattel,  or  of  one  piece  of  land.'"'  When  the 
common  business  is  limited  to  a  single  venture,  however,  pretty  clear  evidence  of 
an  intent  by  all  of  the  associates  to  create  the  partnership  relation  is  refpiired.  If 
the  parties  Jiave  not  expressly  provided  for  a  partnership,  it  becomes  imj^ortant 
to  inquire  whether  tliey  liave  contrilmted  to  a  common  fund  with  which  tiie  pur- 
chase is  made,  or  the  transaction  is  carried  forward ;  or  whether,  on  the  other 
hand,  their  contributions  have  been  for  the  purchase  of  several  interests,  as  tenants 
in  common,  or  pursuant  to  some  special  agreement  as  individuals.  In  the  former 
case  a  partnership  will  be  inferred;'^  in  the  latter  case  no  such  inference  will  be 
drawn.'''  Clearly  thei'e  is  no  ground  for  holding  a  partnership  to  exist  between 
persons  who  jointly  undertake  to  sell  a  piece  of  land  and  to  divide  the  excess 
received  over  the  price  the  owner  has  agreed  to  take.'" 

(vi)  Sharino  Profits  AS  Interest — (a)  In  Lieu  of  Interest.  An  agree- 
ment between  the  proprietor  of  a  business  and  his  creditor  that  the  latter  shall 
have  a  share  of  the  business  profits  in  lieu  of  interest  on  the  debt  is  radically 
different  from  the  agreement  for  a  partnership.  It  is  founded  upon  the  assump- 
tion of  opposition  of  interests,  while  a  partnership  agreement  is  based  upon 
the  assumption  of  community  of  benefit  and  of  loss.'^  The  creditor  is  not  a 
proprietor  of  the  business,  and  his  claim  upon  the  profits  is  not  in  the  capacity  of 
owner.    Although  he  is  interested  in  having  the  business  successful,  the  business 


Canada. — ^Pinkerton  v.  Ross,  33  U.  C.  Q.  B. 
508. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  15. 

Illustrations. —  An  agreement  between  sev- 
eral persons  to  cut  and  pack  for  sale  a  quan- 
tity of  ice,  the  profits  to  be  divided  equally 
among  them,  is  a  contract  of  partnership. 
Staples  V.  Sprague,  75  Me.  458.  An  agree- 
ment between  two  persons  by  which  one  ad- 
vances the  capital  and  the  other  performs 
the  services  necessary  to  carry  on  a  busi- 
ness, the  capital  to  be  paid  out  of  partner- 
ship stock,  and  the  balance  after  paying 
expenses  to  be  divided  equally  constitutes 
them  partners.  Southern  Fertilizer  Co.  v. 
Reams,  105  N.  C.  283,  11  S.  E.  467.  Where 
one  agrees  to  erect  a  sawmill  on  the  land 
of  another,  and  to  run  it  at  his  own  cost, 
and  the  landowner  agrees  to  deliver  at  the 
mill,  at  his  cost,  all  the  timber  on  certain  of 
his  land,  and  the  profits  are  to  be  divided 
between  them,  they  are  partners.  Jones  v. 
McMicliael,  12  Rich.  (S.  C.)  176'. 

13.  California. —  Soule  v.  Hayward,  1  Cal. 
345,  a  single  shipment. 

Colorado. —  Kayser  v.  Maugham,  8  Colo. 
232,  6  Pac.  803. 

Illinois. —  Reynolds  v.  Radke,  112  III.  App. 
575. 

Louisiana. —  Robertson  v.  De  Lizardi,  4 
Rob.  300;  Hagan  v.  Fowler,  6  La.  311;  Purdy 
V.  Hood,  5  Mart.  N.  S.  626. 

Pennsylvania. —  Com.  v.  Arnheim,  3  Pa. 
Super.  Ct.  104. 

United  Slates. —  Two  Hundred  and  Sixty 
Hogsheads  of  Molasses,  24  Fed.  Cas.  No. 
]  4,290,  1  Hask.  241;  In  re  Warren,  29  Fed. 
Cas.  No.  17,191,  2  Ware  322,  5  N.  Y.  Leg. 
Obs.  327. 

England. —  Dc  Berkom  i;.  Smith,  I  Esp. 
29. 

[Ill,  A,  2,  c.  (v)] 


See  38  Cent.  Dig.  tit.  "Partnership,"  §  16. 

14.  Guibert  v.  Saunders,  10  N.  Y.  St.  43; 
Ludlow  V.  Cooper,  4  Ohio  St.  1;  Flower  v. 
Barnekoff,  20  Oreg  132,  25  Pac.  370,  11 
L.  R.  A.  149;  Canada  v.  Barksdale,  76  Va. 
899. 

15.  Illinois. —  Hurley  v.  Walton,  63  111. 
260,  a  single  haul  of  fish,  to  be  equally  di- 
vided. 

Michigan. —  Murphy  v.  Craig,  76  Mich. 
155,  42  N.  W.  1097;  Wells  v.  Babcock,  56 
Mich.  276,  22  N.  W.  809,  27  N.  W.  575. 

2Vew  YorJc. —  McPhillips  v.  Fitzgerald,  76 
N.  Y.  App.  Div.  15,  78  N.  Y.  Suppl.  631 
[affirmed  in  177  N.  Y.  543.  69  N.  E.  1126] ; 
Demarest  v.  Koch,  58  N.  Y.  Super.  Ct.  583, 
9  N.  Y.  Suppl.  726  [affirmed  in  129  N.  Y. 
218,  29  N.  E.  296]. 

Pennsylvania. —  Galbreath  v.  Moore,  2 
Watts  86. 

United  States. — Clark  V.  Sidway,  142  U.  S. 
682,  12  S.  Ct.  327,  35  L.  ed.  1157. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  16. 

Consignment  of  goods. — "  The  term  part- 
nership implies  a  community  of  goods,  and 
a  proprietary  interest  therein,  which  does 
not  exist  in  this  case.  It  was  a  mere  con- 
signment of  goods,  with  an  understanding 
that  the  profits  and  losses  after  the  sale  of 
the  goods  should  be  equally  divided  between 
plaintiff  and  defendants."  Belden  v.  Read, 
27  La.  Ann.  103. 

16.  Gottschalk  v.  Smith,  156  111.  377,  40 
N.  E.  937  [affirming  54  111.  App.  341]; 
Bruce  v.  Hastings,  41  Vt.  380,  98  Am.  Dec. 
592. 

17.  Moll  wo  V.  Court  of  Wards,  L.  R.  4 
P.  C.  419.  See  also  Wisotzkey  v.  Niagara 
F.  Ins.  Co.,  112  N.  Y.  App.  Div.  599,  98 
N.  Y.  Suppl.  760  [affirmed  in  189  N.  Y.  532, 
82  N.  E.  1134]. 
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is  not  carried  on  in  his  behalf.  Even  when  the  agreement  secures  to  him  con- 
siderable powers  of  supervision  and  control,  tiie  stipulation  is  demanded  and 
accorded  as  additional  security  for  the  debt  owing  by  one  party  to  the  other.  It 
would  be  wholly  unnecessary  if  they  intended  the  relationship  of  partners.^^ 

(b)  In  Addition  to  Interest.  An  agreement  that  the  lender  shall  receive  a 
share  of  the  borrower's  profits  in  addition  to  the  statutory  rate  of  interest  on  the 
loan  does  not  make  them  partners.^^ 


18.  Arkansas. —  Haycock  v.  Williams,  54 
Ark.  384,  16  S.  W.  3  (the  one  advancing 
money  to  a  brick-kiln  owner  and  to  have 
half  the  product  remaining  after  repayment 
of  his  advance  not  a  partner)  ;  Culley  v. 
Edwards,  44  Ark.  423,  51  Am.  Eep.  614 
(lender  of  money  to  be  invested  in  the  bor- 
rower's trade  for  one-half  the  net  profits, 
not  a  partner ) . 

California. —  Cadenasso  v.  Antonelle,  127 
Cal.  382,  59  Pac.  765. 

Colorado. —  Butler  v.  Hinckley,  17  Colo. 
523,  30  Pac.  250,  a  lender  who  took  an  as- 
signment of  a  half  interest  in  the  lease  of  a 
mine  as  security  for  the  repayment  of  the 
loan  by  the  lessee  not  a  partner. 

Delaware. —  Plunkett  v.  Dillon,  4  Del.  Ch. 
198. 

Illinois. —  Williams  f.  Fletcher,  129  111. 
356,  21  N.  E.  783  [affirming  30  111.  App. 
219]  (the  business  remained  that  of  the  bor- 
rower, although  the  lender  had  the  right 
to  draw  an  agreed  percentage  of  the  earnings 
quarterly)  ;  Lintner  v.  Millikin,  47  111.  178. 

loica. —  Johnson  v.  Carter,  120  Iowa  355, 
94  N.  W.  850. 

Massachusetts. —  Emmons  V.  Westfield 
Bank,  97  Mass.  230;  Gallop  v.  Newman,  7 
Pick.  282;  Rice  v.  Austin,  17  Mass.  197. 

Missouri. —  Gille  Hardware,  etc.,  Co.  V. 
McClevertv,  89  Mo.  App.  154;  Hazell  v. 
Clark,  89 'Mo.  App.  78, 

Montana. —  Hunter  v.  Conrad,  18  Mont. 
177,  44  Pac.  523,  the  fact  that  the  owners 
of  the  business  gave  their  note  to  the  lender 
for  the  loan  was  considered  a  strong  cir- 
cumstance going  to  show  that  the  parties 
considered  the  five  thousand  dollars  a  loan 
and  not  a  contribution  to  the  capital  of  a 
firm  in  which  all  were  to  be  members. 

A'eiy  Jersey. — -Clayton  v.  Davett,  (Ch. 
1897)  38  Atl.  308. 

New  York. —  Eager  V.  Crawford,  76  N.  Y. 
97;  Richardson  v.  Hughitt,  76  N.  Y.  .5.5,  32 
Am.  Rep.  267;  Johnston  V.  Ferris,  14  Daly 
302,  12  N.  Y.  St.  666;  Kirkwood  v.  Smith, 
47  Misc.  301,  95  N.  Y.  Suppl.  926  [affirmed 
in  111  N.  Y.  App.  Div.  923,  96  N.  Y.  Suppl. 
1132];  Trask  v.  Hazazer,  4  N.  Y.  Suppl. 
635. 

Pennsylvania. —  Page  V.  Simpson,  188  Pa. 
St.  393,  41  Atl.  638  (although  the  lender 
was  to  exercise  supervision  over  the  bor- 
rower's aflFairs,  and  give  counsel  and  advice, 
and  was  to  receive  a  share  of  the  proceeds 
of  the  business,  he  was  not  a  partner)  ;  Dale 
V.  Pierce,  85  Pa.  St.  474. 

Texas. —  Altgelt  v.  Elmendorf,  (Civ.  App. 
1905)  86  S.  W.  41. 

United  States. —  Meehan  v.  Valentine,  145 
U.   S.  611,  12  S.  Ct.  972,  36  L.  ed.  835 


[affirming  29  Fed.  276] ;  Stevens  v.  McKib- 
bin,  68  Fed.  406,  15  C.  C.  A.  498;  In  re 
Ward,  29  Fed.  Cas.  No.  17,144,  2  Plipp.  462. 
England. —  Ex  p.  Briggs,  3  Deac.  &  C.  367, 

1  Mont.  &  A.  46.  See  Knox  v.  Gye,  L.  R.  5 
H.  L.  656,  42  L.  J.  Ch.  234  [affirming  10  Jur. 
N.  S.  908,  12  Wkly.  Rep.  1125]  ;  Bullen  v. 
Sharp,  L.  R.  1  C.  P.  86,  Harr.  &  R.  117,  12 
Jur.  N.  S.  247,  35  L.  J.  C.  P.  lOo,  14  L.  T. 
Rep  N.  S.  72,  14  Wkly.  Rep.  338;  Kilshaw  v. 
Jukes,  3  B.  &  S.  847,  9  Jur.  N.  S.  1231,  32 
L.  J.  Q.  B.  217,  8  L.  T.  Rep.  N.  S.  387,  11 
Wkly.  Rep.  690,  113  E.  C.  L.  847;  Dean  v. 
Harris,  33  L.  T.  Rep.  N.  S.  639. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  17. 

The  question  is  whether  there  is  a  joint 
business  carried  on  in  behalf  of  all  the  par- 
ties, or  whether  the  transaction  is  one  of 
loan  between  debtor  and  creditor,  the  loan  or 
interest  on  the  loan  to  be  paid  by  an  amount 
equal  to  a  certain  share  of  the  profits.  Thill- 
man  V.  Benton,  82  Md.  64,  33  Atl.  485. 

The  intention  of  the  parties,  as  disclosed 
by  the  whole  transaction,  determines  whether 
an  agreement,  which  purports  to  be  one  of 
loan  and  security,  is  that,  or  whether  it  is 
one  of  partnership.  Ex  p.  Delhasse,  7  Ch.  D. 
511,  38  L.  T.  Rep.  N.  S.  106,  26  Wkly.  Rep. 
338;  King  v.  Whichelow,  64  L.  J.  Q.  B.  801. 

Written  agreement. —  In  some  jurisdictions 
agreements  for  the  loan  of  money  which  en- 
title the  lender  to  receive  a  rate  of  interest 
varying  with  the  profits,  or  to  receive  a  share 
of  the  profits,  must  be  in  writing  and  signed 
by  or  on  behalf  of  the  parties;  or  they  make 
the  lender  and  borrower  partners.  See  the 
statutes  of  the  different  jurisdictions.  And 
see  Wessels  Weiss,  166  Pa.  St.  490,  31 
Atl.  247;  Poundstone  V.  Hamburger,  139  Pa. 
St.  319,  20  Atl.  1054;  Syers  i;.  Svers,  1  App. 
Cas.  174,  35  L.  T.  Rep.  N.  S.  101,  24  Wklv. 
Rep.  970;  In  re  Fort,  [1897]  2  Q.  B.  495,  66 
L.  J.  Q.  B.  824,  77  L.  T.  Rep.  N.  S.  274,  4 
Manson  234.  46  Wkly.  Rep.  147;  In  re 
Young,  [1896]  2  Q.  B.  484,  65  L.  J.  Q.  B. 
681,  75  L.  T.  Rep.  N.  S.  278,  3  Manson  213, 
45  Wkly.  Rep.  96;  In  re  Hildesheim,  [1893] 

2  Q.  B.  357,  69  L.  T.  Rep.  N.  S.  550,  10  Morr. 
Bankr.  Cas.  238,  4  Reports  543,  42  Wkly. 
Rep.  138;  Ex  p.  Mills,  L.  R.  8  Ch.  569,  28 
L.  T.  Rep.  N.  S.  606,  21  Wkly.  Rep.  557; 
Mollwo  V.  Court  of  Wards,  L.  R.  4  P.  C.  419; 
Ex  p.  Taylor,  12  Ch.  D.  366,  41  L.  T.  Rep. 
N.  S.  6,  28  Wkly.  Rep.  205;  Pooley  v.  Driver, 
5  Ch.  D.  458,  46  L.  J.  Ch.  46''6,  36  L.  T.  Rep. 
N.  S.  79,  25  Wkly.  Rep.  162;  Ex  p.  Shell, 
4  Ch.  D.  789,  46  L.  J.  Bankr.  62,  36  L.  T. 
Rep.  N.  S.  270,  25  Wkly.  Rep.  420;  Ex  p. 
Macarthur,  40  L.  J.  Bankr.  86,  19  Wkly. 
Rep.  821. 

19.  Alabama. —  Smith  v.   Garth,  32  Ala. 
[Ill,  A,  2,  c.  (VI),  (B)] 
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(o)  Option  to  Receive  Profits  or  Interest.  An  agreement  which  Bccnres  to 
tlie  lender  the  option  to  receive  a  share  of  the  Ix^rrovver's  net  profits,  or  to  receive 
interest  on  the  loan,  never  operates  as  a  contract  of  partnersliip.  At  most  it  can 
be  but  an  executory  contract  for  a  partnership,  until  the  lender  exercises  the 
option  of  sharing  the  profits.'" 

(vii)  SiiAiiiNG  PiiOFim  AH  Consideration  For  Halic  of  Puopehty.  A 
person  wlio  is  to  receive  a  share  of  tlie  profits  as  a  part  of  the  purchase-price  of 
property  sold  to  the  proprietor  of  a  business  is  not  a  ])artner  in  tlie  business,^'  and 
persons  who  are  to  share  the  profits  resulting  from  tiie  sale  of  property  effected  by 
their  several  efforts  are  not  partners.^^ 

(viii)  Bharino  Profits  as  or  in  Addition  to  Rent.  Agreements,  whereby 
one  party  leases  to  another  real  or  personal  property,  and  is  to  receive  as  rent,  or 
as  an  addition  to  a  specified  rent,  a  share  of  the  profits  gained  by  the  lessee  from 
a  business  in  which  the  property  is  used,  do  not  make  the  contracting  parties  part- 
ners.^^    Transactions  of  this  sort  are  to  be  carefully  scrutinized,  Ijowever  ;  and,  if 


368,  lender  to  have  legal  interest  and  one 
half  of  the  proflta. 

Illinois. —  Adams  v.  Funk,  53  111.  219, 
lender  to  have  five  per  cent  interest  and 
half  of  the  profits. 

Iowa. —  See  Richards  v.  Grinnell,  63  Iowa 
44,  18  N.  W.  668,  50  Am.  Kep.  727,  holding 
that  the  parties  were  partners,  because  they 
had  agreed  that  they  "  should  have  equal 
interest,  and  shares  in  the  common  venture," 
which  was  conducted  with  money  advanced 
by  plaintiff,  after  his  investment  with  iri- 
terest  was  repaid. 

Michigan.—  Wells  v.  Babcock,  56  Mich. 
276,  22  N.  W.  809,  27  N.  W.  575,  holding 
that  the  agreement  was  a  partnership  be- 
cause what  purported  to  be  an  advance  was 
a  contribution  to  the  capital  of  a  business 
belonging  to  both  parties  to  the  agreement. 
See  Corey  v.  Cadwell,  86  Mich.  570,  49  N.  W. 
S'll. 

New  York. — Gibson  v.  Stone,  43  Barb.  285, 
28  How.  Pr.  468,  no  partnership,  although 
lender  was  to  have  seven  per  cent  interest 
on  loan  and  one  per  cent  on  the  amount 
of  gross  sales. 

•  North  Carolina. —  Southern  Fertilizer  Co. 
V.  Eeames,  105  N.  C.  283,  11  S.  E.  467. 

Ohio. —  Johnson  v.  Miller,  16  Ohio  431. 

Pennsylvania. — -  Lord  V.  Proctor,  7  Phila. 
630.  But  see  Wessels  v.  Weiss,  166  Pa.  St. 
490,  31  Atl.  247. 

United  States. —  Meehan  v.  Valentine,  145 
U.  S.  611,  12  S.  Ct.  972,  36  L.  ed.  835  [af- 
firming 29'  Fed.  276] ;  Blair  v.  Shaefifer,  33 
Fed.  218,  lender  to  have  interest  and  ad- 
vances and  sixty  per  cent  of  residue  of  pro- 
ceeds, yet  no  partnership. 

England. —  Mollwo  v.  Court  of  Wards, 
L.  R.  4  P.  C.  419;  Walker  v.  Hirsch,  27 
Ch.  D.  460,  54  L.  J.  Ch.  315,  51  L.  T.  Rep. 
N.  S.  581,  32  Wkly.  Rep.  992;  Ex  p.  Ten- 
nant,  6  Ch.  D.  303,  37  L.  T.  Rep.  N.  S.  284, 
25  Wkly.  Rep.  854.  Compare  In  re  Young, 
[1890]  2  Q.  B.  484,  65  L.  J.  Q.  B.  681,  75 
L.  T.  Rep.  N.  S.  278,  3  Manson  213,  45  Wkly. 
Rep.  96 ;  Ilollom  v.  Whichelow,  64  L.  J.  Q.  B. 
170  (the  lender  was  to  receive  five  per 
cent  interest  and  n  further  sum  equal  to 
one  half  of  the  profits,  yet  no  partnership)  ; 
Prowde  v.  Williams,  50  L.  J.  Q.  B.  62,  56 

[III,  A,  2,  e,  (VI).  (C)] 


L.  T.  Rep.  N.  S.  441  (holding  that  a  partner- 
ship existed,  as  the  agreement  gave  the 
lender  a  proprietary  interest  in  the  busi- 
ness). But  see  Bloxam  v.  Pell  [cited  in 
Grace  v.  S  ith,  W.  Bl.  998]. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  18. 

See,  however,  Plunkett  v.  Dillon,  3  Del. 
Ch.  496,  4  Houst.  338. 

Where  usury  laws  exist,  a  loan  upon  such 
terms  is  undoubtedly  usurious.  Flower  v. 
Milaudon,  6  La.  697;  Arnold  v.  Angell,  62 
N.  Y.  508. 

20.  loioa. —  Williams  v.  Soutter,  7  Iowa 
435. 

Mississippi. —  Brinson  v.  Berry,  (1890)  7 
So.  322. 

United  States. —  Moore  v.  Walton,  17  Fed. 
Cas.  No.  9,779. 

England. —  Ex  p.  Harris,  De  Gex  165,  9 
Jur.  497,  14  L.  J.  Bankr.  26. 

Canada.— mn  v.  Bellhouse,  10  U.  C.  C.  P. 
122;  Darling  v.  Bellhouse,  19  U.  C.  Q.  B. 
26'8. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  19. 

21.  A.  N.  Kellogg  Newspaper  Co.  v.  Far- 
rell,  88  Mo.  591;  Rawlinson  v.  Clarke,  15 
L.  J.  Exch.  171,  15  M.  &  W.  292;  In  re  Ran- 
dolph, 1  Ont.  App.  315.  See  also  Wheat- 
croft  V.  Hickman,  9  C.  B.  N.  S.  47,  99  E.  C.  L. 
47,  8  H.  L.  Cas.  268,  11  Eng.  Reprint  431,  7 
Jur.  N.  S.  105,  30  L.  J.  C.  P.  125,  3  L.  T. 
Rep.  N.  S.  185j  8  Wkly.  Rep.  "54  [overruling 
Barry  v  Nesham,  3  C.  B.  641,  10  Jur.  1010, 
16  L.  J.  C.  P.  21,  54  E.  C.  L.  641]. 

22.  Hanna  v.  Flint,  14  Cal.  73;  Mason  v. 
Sieglitz,  22  Colo.  320,  44  Pae.  588;  Canton 
Bridge  Co.  v.  Eaton  Rapids,  107  Mich.  613, 
65  N.  W.  761;  Stevens  v.  McKibbin,  68  Fed. 
406,  15  C.  C.  A.  498;  Heap  v.  Dobson,  15 
C.  B.  N.  S.  460,  109  E.  C.  L.  460;  Andrews 
V.  Pugh,  24  L.  J.  Ch.  58,  3  Wkly.  Rep.  50. 

However,  if  persons  make  the  sale  of  prop- 
erty a  business,  which  they  conduct  as  joint 
principals,  they  are  partners,  although  the 
business  is  confined  to  a  single  piece  of  prop- 
erty. Kayser  v.  Maugham,  8  Colo.  232,  6 
Pac.  803;  Roby  v.  Colehour,  135  111.  300,  25 
N,  E.  777. 

23.  Alabama. —  McDonnell  v.  Battle  House 
Co.,  67  Ala.  90,  42  Am.  Rep.  99;  Dillurd  v. 
Scruggs,  36  Ala.  670. 
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the  entire  arrangement  is  found  to  be  one  wherein  the  parties  are  the  proprietors 
of  a  business  which  is  conducted  on  behalf  of  all  for  their  mutual  pecuniary  bene- 
fit, it  will  be  treated  by  the  courts  as  a  partnership,  although  the  parties  may  have 
called  it  a  lease  of  property.^ 


Arkansas. —  Paris  Mercantile  Co.  v.  Hun- 
ter, 74  Ark.  615,  86  S.  W.  808. 

Georgia. —  Smith  v.  Summerlin,  48  Ga. 
425;  Holloway  v.  Brinkley,  42  Ga.  226. 

Iowa. —  Randall  v.  Ditch,  123  Iowa  582,  99 
N.  W.  190. 

Kansas. —  Eider  v.  Hammell,  63  Kan.  733, 
66  Pac.  1026. 

Louisiana. —  Mcllvaine  v.  Armfield,  5  La. 
Ann.  302. 

Massachusetts. —  Holmes  v.  Old  Colony  R. 
Corp.,  5  Gray  58,  holding  that  where  the 
lessee  of  a  hotel  was  to  pay  a  certain  sum  to 
the  lessor,  and  half  the  net  proceeds  arising 
from  the  hotel  'business,  they  were  not  part- 
ners. 

Michigan. —  Williams  v.  Rogers,  110  Mich. 
418,  68  N.  W.  240,  where  owner  of  a  farm 
rented  it  and  stock  and  furnished  half  of  the 
seed  grain,  for  half  of  the  profits  made  by 
the  lessee,  they  were  not  partners. 

Nebraska. —  Garrett  v.  Republican  Pub. 
Co.,  61  Nebr.  541,  85  N.  W.  637,  newspaper 
property  rented  for  a  share  of  the  profits. 

New  Jersey. —  Austin  v.  Neil,  62  N.  J.  L. 
462,  41  Atl.  834  (holding  that  where  a  hotel 
was  leased  for  a  portion  of  the  receipts,  and 
the  agreement  contained  several  provisions 
the  apparent  object  of  which  was  to  secure  to 
the  lessor  the  stipulated  rent,  there  was  no 
partnership)  ;  Perrine  v.  Hankinson,  11  N.  J. 
L.  181. 

New  York. —  Dake  v.  Butler,  7  Misc.  302, 

28  N.  Y.  Suppl.  134  [affirmed  in  80  Hun  602, 

29  N.  Y.  Suppl.  1142]  (lease  of  a  hotel  for  a 
certain  sum,  and  such  additional  amount  as 
should  equal  one  half  of  the  profits)  ;  W.  D. 
Wilson  Printing-ink  Co.  v.  Bowker,  15  N.  Y. 
Suppl.  293,  27  Abb.  N.  Cas.  153  (printing 
presses  rented  for  a  per  cent  on  their  cost 
and  half  of  the  profits ) . 

Oregon. —  Hanthorn  v.  Quinn,  42  Oreg.  1, 
69  Pac.  817. 

Pennsylvania. —  Dunham  v.  Rogers,  1  Pa. 
St.  255  (rent  of  storehouse  for  a  share  of 
lessee's  commissions  on  sales)  ;  Woodward  v. 
Frailey,  21  Lane.  L.  Rev.  276  (share  of 
profits  for  use  of  an  invention). 

Tennessee. —  England  v.  England,  1  Baxt, 
108,  still  and  tubs  rented  for  a  percentage  of 
the  profits. 

Texas. —  Ember  son  v.  McKenna,  (App. 
1890)  16  S.  W.  419. 

Vermont. —  Tobias  v.  Blin,  21  Vt.  544,  rent 
of  a  sloop  for  one  half  of  the  gross  receipts, 
the  owner  to  make  repairs. 

Virginia. —  Bowyer  v.  Anderson,  2  Leigh 
550,  ferry  rented  for  a  sum  varying  with  the 
profits. 

Washington. —  Z.  C.  Miles  Co.  v.  Gordon,  8 
Wash.  442,  36  Pac.  265,  rent  of  property  for 
one  half  of  the  profits  above  designated  ex- 
penses. 

United  States. —  May  v.  International  L.  & 
T.  Co.,  92  Fed.  445,  34  C.  C.  A.  448;  Bige- 


low  f.  Elliot,  1  Cliff.  28,  3  Fed.  Cas.  No. 
1,399. 

England. —  Wish  v.  Small,  1  Campb.  331 
note,  owner  of  land  to  receive  one  half  of 
the  net  profits  from  cattle  which  he  pas- 
tured. 

Canada. —  Denis  v.  Hudson  Bay  Co.,  8  Que- 
bec Q.  B.  236  (the  owner  to  receive  a  share  of 
the  profits  of  a  business  conducted  upon  his 
property)  ;  Reid  v.  McFarlane,  2  Quebec  Q.  B. 
130. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  21,  22. 

Sharing  crops. — A  partnership  is  not  cre- 
ated by  an  agreement  between  one  having  no 
interest  in  land  and  the  owner  thereof 
whereby  the  former  is  to  work  the  land  for  a 
share  of  the  crops.  Romero  V.  Dalton,  2  Ariz. 
210,  11  Pac.  863.  No  partnership  exists 
where  there  was  no  trading,  no  risks,  no  con- 
tingent profits,  but  simply  an  arrangement 
for  joint  tillage,  and  a  division  of  the  prod- 
uce of  the  farm  in  kind.  Gurr  v.  Martin,  73 
Ga.  528.  An  agreement  between  two  parties 
that  one  shall  furnish  a  farm  with  a  certain 
amount  of  teams  and  labor  and  the  other 
shall  manage  the  farm  and  give  certain  labor, 
the  crops  to  be  divided,  does  not  constitute 
a  partnership.  Blue  v.  Leathers,  15  111.  31. 
In  North  Carolina  it  is  expressly  provided 
by  statute  that  a  landlord  and  his  tenant 
shall  not  be  regarded  as  partners  because  of 
an  agreement  under  which  the  landlord  is  to 
have  a  share  of  the  crop.  Day  v.  Stevens, 
88  N.  C.  83,  43  Am.  Rep.  732,  construing 
Code  (1883),  §  1744. 

Profits  of  a  saloon. —  Where  the  owner  of 
a  building  rents  it  for  saloon  purposes,  agree- 
ing to  take  weekly  as  his  rent  one  half  of 
the  profits  of  the  saloon,  a  partnership  is 
not  created  between  the  owner  and  the  saloon- 
keeper and  any  rent  unpaid  may  be  recov- 
ered by  such  owner.  Thayer  v.  Augustine,  65 
Mich.  187,  20  N.  W.  898,  54  Am.  Rep.  361. 

24.  Georgia. —  Dalton  City  Co.  Dalton 
Mfg.  Co.,  33  Ga.  243,  construing  Code, 
§  2629. 

New  Hampshire. —  Mason  v.  Gibson,  73 
N.  I-I.  190,  60  Atl.  96,  holding  that  where 
plaintiff  was  to  contribute  to  the  business 
the  use  of  his  hotel,  with  its  furnishings, 
make  certain  specified  outside  repairs,  and 
pay  taxes  and  insurance,  and  defendant  was 
to  manage  the  business,  pay  for  the  water, 
ice,  and  electric  lights,  and  put  in  certain 
furnishings,  and  make  certain  inside  repairs, 
the  net  profits  of  the  business  to  be  divided 
between  them,  there  was  a  partnership. 

New  Mexico. —  Willey  v.  Renner,  8  N.  M. 
641,  45  Pac.  1132. 

Pennsylvania. —  Merrall  v.  Dobbins,  169 
Pa.  St.  480,  32  Atl.  578. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Davis,  4 
Tex.  Civ.  App.  468,  23  S.  W.  301. 
•  United  States. —  Leavitt  v.  Windsor  Land, 
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(ix)  SuAiUNa  Pbofiw  as  OoMPismATiON  For  Bebvkjeh.  A  contract  for  the 
remunerHtioii  of  a  servant  or  agent  of  a  person  engaged  in  a  buhiness  l>y  a  share 
of  the  proiits  of  the  business  does  not  of  itself  inai<;e  the  servant  or  agent  a  partner 
in  the  business.'^^  In  such  a  ease  there  is  no  community  of  interest  in  the  capital 
stock ;  tlie  agent  or  servant  does  not  act  as,  and  is  not  a  principal,  trader ;  he  is 


etc.,  Co.,  54  Fed.  439,  4  C.  C.  A.  425,  where 
the  owner  of  a  theater  building  was  to  re- 
ceive a  fixed  sum  and  one  half  of  the  net 
annual  profits  as  rent,  and  was  to  bear  one 
half  of  the  losses,  there  was  a  partnership. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  21,  22. 

25.  Alabama. —  Zuber  v.  Eoberts,  147  Ala. 
512,  40  So.  319;  Stafford  v.  Sibley,  100  Ala. 
189,  17  So.  324;  Lee  v.  Wimberly,  102  Ala. 
539,  15  So.  444;  Tayloe  v.  Bush,  75  Ala.  432; 
Randle  v.  State,  49  Ala.  14;  Moore  v.  Smith, 
19  Ala.  774. 

Arkansas. —  Rector  v.  Robins,  74  Ark.  437, 
86  S.  W.  667;  Gardenhire  v.  Smith,  39  Ark. 
280;  Christian  v.  Crocker,  25  Ark.  327,  99 
Am.  Dee.  223;  Olmstead  v.  Hill,  2  Ark.  346. 

California. —  Coward  v.  Clanton,  122  Cal. 
451,  55  Pac.  147;  Stone  v.  Bancroft,  112  Cal. 
652,  44  Pac.  1069;  Smith  v.  Moynihan,  44 
Cal.  53;  Phillips  v.  Mires,  2  Cal.  App.  274. 

Georgia. —  Dawson  Nat.  Bank  v.  Ward,  120 
Ga.  861,  48  S.  E.  313;  Padgett  v.  Ford,  117 
Ga.  508,  43  S.  E.  1002;  Thornton  v.  Mc- 
Donald, 108  Ga.  3,  33  S.  E.  680;  Cherry  v. 
Strong,  96  Ga.  183,  22  S.  E.  707. 

Illinois. —  Smythe  v.  Evans,  209  111.  376, 
70  N.  E.  906  Ireversing  108  111.  App.  145]; 
Southworth  v.  People,  183  111.  621,  66  N.  E. 
407  {.affirming  85  111.  App.  289]  ;  Mayfield  v. 
Turner,  180  111.  332,  54  N.  E.  418;  National 
Surety  Co.  v.  T.  B.  Townsend  Brick,  etc., 
Co.,  176  111.  156,  52  N.  E.  938;  Stevens  v. 
Faucet,  24  111.  483;  Pierpont  v.  Lanphere, 
104  111.  App.  232;  Eibenschutz  v.  Wetten, 

64  111.  App.  617. 

Indiana. —  Sims  v.  Dame,  113  Ind.  127,  15 
N.  E.  217;  Boyce  v.  Brady,  61  Ind.  432; 
Ellsworth  V.  Pomeroy,  26  Ind.  158. 

Iowa. —  Johnson  v.  Carter,  120  Iowa  355, 
94  N.  W.  850 ;  Porter  v.  Curtis,  96  Iowa  639, 

65  N.  W.  824;  Clark  v.  Barnes,  72  Iowa 
563,  34  N.  W.  419;  Holbrook  v.  Oberne,  56 
Iowa  324,  9  N.  W.  291;  Reed  v.  Murphy,  2 
Greene  574;  Price  v.  Alexander,  2  Greene 
427,  52  Am.  Dec.  526. 

Kansas. —  Durkee  v.  Gunn,  41  Kan.  496, 
21  Pac.  637,  13  Am.  St.  Rep.  300,  41  Kan. 
503,  21  Pac.  1054. 

Kentucky. —  Fuqua  V.  Massie,  95  Ky.  387, 
25  S.  W.  875,  16  Ky.  L.  Rep.  849;  Donley 
V.  Hall,  6  Bush  549;  Heran  v.  Hall,  1  B. 
Mon.  159,  35  Am.  Dec.  178. 

Louisiana. —  Leonard  v.  Sparks,  109  La. 
543,  33  So.  594;  McWilliams  v.  Elder,  52 
La.  Ann.  995,  27  So.  352;  Collom  v.  Bruning, 
49  La.  Ann.  1257,  22  So.  744;  Greend  v. 
Kummel,  41  La.  Ann.  65,  6  So.  555 ;  Maun- 
sell  V.  Willett,  36  La.  Ann.  322;  Halliday 
V.  Bridewell,  36  La.  Ann.  238;  ChafTraix  v. 
Price,  29  La.  Ann.  176;  Miller  v.  Chandler, 
29  La.  Ann.  88;  Lalanne  v.  McKinney,  28 
La.  Ann.  642;  Belden  v.  Read,  27  La.  Ann. 
103;  St.  Victor  v.  Daubert,  9  La.  314,  29 

[III,  A,  2.  e.  (IX)] 


Am.  Dec.  447;  Cline  v.  Caldwell,  4  La.  137; 
Bulloc  V.  Pailhos,  8  Mart.  N.  S.  172. 

Mavne. —  llolden  v.  French,  68  Me.  241; 
Braley  v.  Goddard,  49  Me.  115. 

Maryland. —  Hall  v.  Waggarnan,  (1894)  29 
Atl.  585 ;  Sangston  v.  Hack,  52  Md.  173 ;  Ben- 
son V.  Ketchum,  14  Md.  331;  Bull  v.  Schu- 
bert)), 2  Md.  38;  Kerr  v.  Potter,  6  Gill  404. 

Maasaohusetls. —  Hitchings  v.  Ellis,  12 
Gray  449;  Blanchard  v.  Coolidge,  22  Pick. 
151;  Baxter  v.  Rodman,  3  Pick.  435. 

Michigan. —  Morrow  v.  Murphy,  120  Mich. 
204,  79  N.  W.  193,  80  N.  W.  255;  Stockman 
V.  Michell,  109  Mich.  348,  67  N.  W.  330. 

Mississippi. —  Bacot  v.  Hazlehurst  Lumber 
Co.,  (1898)  23  So.  481;  Harris  t;.  Threefoot, 
(1892)  12  So.  335. 

ilfissowH.— Mackie  v.  Mott,  146  Mo.  230, 
47  S.  W.  897;  Darling  v.  Potts,  118  Mo.  506, 
24  S.  W.  461;  Bremen  Sav.  Bank  v.  Branch- 
Crookes  Saw  Co.,  104  Mo.  425,  16  S.  W.  209; 
Mulholland  v.  P^app,  50  Mo.  42;  Gille  Hard- 
ware, etc.,  Co.  V.  McC'leverty,  89  Mo.  App. 
154;  State  v.  Donnelly,  9  Mo.  App.  519. 

'Nehraska. —  Agnew  v.  Montgomery,  72 
Nabr.  9,  99  N.  W.  820;  Whitney  v.  Gretna 
State  Bank,  50  Nebr.  438,  69  N.  W.  933; 
Aetna  Ins.  Co.  v.  Wilcox  Bank,  48  Nebr. 
544,  67  N.  \N.  449;  Daugherty  v.  GoufF,  23 
Nebr.  105,  36  N.  W.  351. 

-Nevada.— Yietti  v.  Nesbitt,  22  Nev.  390, 
41  Pac.  151. 

New  Hampshire. —  Atherton  v.  Tilton,  44 
N.  H.  462;  Newman  v.  Bean,  21  N.  H.  93. 

New  Jersey. —  Stone  v.  West  Jersey  Ice 
Mfg.  Co.,  65  N.  J.  L.  20,  46  Atl.  696;  Perry 
V.  Smith,  29  N.  J.  L.  74;  Cornell  v.  Redrow, 
60  N.  J.  Eq.  251,  47  Atl.  56;  Jernee  v.  Si- 
monson,  58  N.  J.  Eq.  282,  43  Atl.  370;  Har- 
grave  v.  Conroy,  19  N.  J.  Eq.  281;  Nutting 
V.  Colt,  7  N.  J.  Eq.  639. 

Neio  York. —  Grapel  v.  Hodges,  112  N.  Y. 
419,  20  N.  E.  642;  Smith  v.  Bodine,  74  N.  Y. 
30;  Merchants'  Nat.  Bank  v.  Barnes,  32 
N.  Y.  App.  Div.  92,  52  N.  Y.  Suppl.  786; 
Wright  V.  Delaware,  etc..  Canal  Co.,  40  Hun 
343;  Lewis  f.  Greider,  49  Barb.  606  iaffirmed 
in  51  N.  Y.  231]  ;  Osbrey  v.  Reimer,  49  Barb. 
265;  Brockway  v.  Burnap,  16  Barb.  309; 
Hotchkiss  V.  English,  6  Thomps.  &  C.  658; 
Strong  V.  Place,  4  Rob.  385  [.reversed  on 
other  grounds  in  51  N.  Y.  627]  ;  Merwin  V. 
Playford,  3  Rob.  702;  Smith  v.  Dunn,  44 
Misc.  288,  89  N.  Y.  Suppl.  881;  Hunt  v. 
McCabe,  40  Misc.  461,  82  N.  Y.  Suppl.  661; 
Schultz  V.  Brackett  Bridge  Co.,  36  Misc.  595, 
72  N.  Y.  Suppl.  160;  Delise  v.  Palladino, 
16  Misc.  74,  37  N.  Y.  Suppl.  705;  Hayward 
V.  Barron,  19  N.  Y.  Suppl.  383;  W.  D.  Wil- 
son Printing-ink  Co.  v.  Bowker,  16  N.  Y. 
Suppl.  293;  Edwards  V.  Dooley,  13  N.  Y.  St. 
590;  De  Cordova  v.  Powter,  8  N.  Y.  St.  431; 
Smith  V.  Wright,  1  Abb.  Pr.  243;  Demuth 
V.  Sternlieimer,  1  N.  Y.  City  Ct.  443. 
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not  clothed  with  the  usual  powers,  rights,  or  duties  of  a  partner,  but  is  subject  to 
the  orders  of  the  owner  of  the  business,  and  he  has  nothing  to  do  with  the  losses, 
except  as  thej  affect  the  amount  of  his  remuneration.^''  A  stipulation  in  the 
conti-act,  however,  that  one  party  is  to  receive  a  share  of  the  protits,  not  as  part- 
ner, but  in  lieu  of  wages,  is  not  conclusive  proof  that  a  partnersliip  does  not 
exist.  If  the  entire  transaction  discloses  an  arrangement  by  which  the  parties  are 
co-principals  in  a  business  carried  on  for  their  mutual  profit,  they  are  partners 
therein.^' 


North  Carolina. —  Lance  v.  Butler,  135 
N.  C.  419,  47  S.  E.  48S. 

Ohio. —  Merchants'  Nat.  Bank  v.  Standard 
Wagon  Co.,  9  Ohio  S.  &  C.  PI.  Dec.  380, 
6  Ohio  N.  P.  264;  hi  re  Dair,  2  Ohio  S.  & 
C.  PI.  Dec.  362,  7  Ohio  N.  P.  309. 

Oregon. —  Cogswell  v.  Wilson,  11  Oreg.  371, 
4  Pac.  1130. 

Pennsylvania. —  Ryder  v.  Jacobs,  182  Pa. 
St.  624,  38  Atl.  471;  Kifer  v.  Smyers,  (1888) 
15  Atl.  904;  Edwards  v.  Tracy,  62  Pa.  St. 
374;  Dunham  r.  Rogers,  1  Pa.  St.  255;  Miller 
V.  Bartlett,  15  Serg.  &  R.  137;  Page  v.  Koons, 
32  Pa.  Co.  Ct.  496;  Walter's  Appeal,  1  Chest. 
Co.  Rep.  278;  Graybill  v.  Hildebrand,  23 
Lane.  L.  Rev.  238. 

Rhode '  Island. —  State  v.  Hunt,  25  R.  I. 
75,  54  Atl.  773,  937 ;  Potter  v.  Moses,  1  R.  I. 
430. 

South  Carolina. —  State  v.  Sanders,  52  S.  C. 
580,  30  S.  E.  616;  Huff  v.  Watkins,  18 
S.  C.  510. 

Tennessee. —  Bell  v.  Hare,  12  Heisk.  615; 
Southworth  v.  Thompson,  10  Heisk.  10;  Mann 
V.  Taylor,  5  Heisk.  267;  Norment  v.  Hull, 
1  Humphr.  320. 

Texas. —  Altgeldt  v.  Alamo  Nat.  Bank,  98 
Tex.  252,  83  S.  W.  6  [reversing  (Civ.  App. 
1904)  79  S.  W.  582]  ;  Cothran  v.  Marmaduke, 
60  Tex.  370;  Goode  v.  McCartney,  10  Tex. 
193;  Bauer  v.  Wilson,  (Civ.  App.  1904)  79 
S.  W.  364;  Texas,  etc.,  R.  Co.  v.  Smissen, 
31  Tex.  Civ.  App.  549,  73  S.  W.  42;  Shute 
V.  McVitie,  (Civ.  App.  1903)  72  'S.  W.  433; 
Heidenheimer  v.  Walthew,  2  Tex.  Civ.  App. 
501,  21  S.  W.  981. 

Vermont. —  Deavitt  v.  Hooker,  73  Vt.  143, 
50  Atl.  800;  Clark  v.  Smith,  52  Vt.  529; 
Morgan  v.  Stearns,  41  Vt.  398. 

Virginia. —  Artrip  v.  Rasnake,  96  Va.  277, 
31  S.  E.  4;  Wilkinson  v.  Jett,  7  Leigh  115,  30 
Am.  Dec.  493. 

West  Virginia. —  Sodiker  v.  Applegate,  24 
W.  Va.  411,  49  Am.  Rep.  252. 

Wisconsin. —  Sohns  v.  Sloteman,  85  Wis. 
113,  55  N.  W.  158;  La  Flex  v.  Burss,  77  Wis. 
538,  46  N.  W.  801;  Sargent  r.  Downey,  45 
Wis.  498. 

United  States. —  Gentry  v.  Singleton,  128 
Fed.  679,  63  C.  C.  A.  231  [affirming  4  Indian 
Terr.  346,  69  S.  W.  898] ;  McKinley  v.  Lloyd, 
128  Fed.  519;  Hambly  v.  Bancroft,  83  Fed. 
444;  Brown  v.  Hicks,  24  Fed.  811;  Bigelow 
V.  Elliot,  3  Fed.  Cas.  No.  1,399,  1  Cliff.  28; 
In  re  Blumenthal,  3  Fed.  Cas.  No.  1,575,  18 
Nat.  Bankr.  Reg.  555;  Hazard  v.  Hazard,  11 
Fed.  Cas.  No.  6,279,  1  Story  371;  In  re  Pier- 
son,  19  Fed.  Cas.  No.  11,153. 

England. —  Ross  v.  Parkyns,  L.  R.  20  Eq. 
331,  44  L.  J.  Ch.  610,  30  L.  T.  Rep.  N.  S. 


331,  24  Wkly.  Rep.  5;  Pott  v.  Eyton,  3  C.  B. 
32,  15  L.  J.  C.  P.  257,  54  E.  C.  L.  32 ;  Ex  p. 
Hickin,  3  De  G.  &  Sm.  662,  14  Jur.  405,  19 
L.  J.  Bankr.  8,  64  Eng.  Reprint  651;  Reg.  v. 
Wortley,  2  Den.  C.  C.  333,  15  Jur.  1137,  21 
L.  J.  M.  C.  44;  Stocker  v.  Brockelbank,  15 
Jur.  591,  20  L.  J.  Ch.  401,  3  Macn.  &  G. 
250,  49  Eng.  Ch.  189,  42  Eng.  Reprint  257; 
Burnell  v.  Hunt,  5  Jur.  650;  Edmanson  v. 
Thompson,  8  Jur.  N.  S.  235,  31  L.  J.  Exch. 
207,  5  L.  T.  Rep.  N.  S.  428,  10  Wkly.  Rep. 
300;  Harrington  V.  Churchward,  6  Jur.  N.  S. 
576,  29  L.  J.  Ch.  521,  2  L.  T.  Rep.  N.  S.  114, 
8  Wkly.  Rep.  302 ;  Holme's  Case,  2  Lew.  C.  C. 
256;  Perrott  V.  Bryant,  6  L.  J.  Exch.  26,  2 
Y.  &  C.  Exch.  61;  Meyer  v.  Sharpe,  2  Rose 
124,  5  Taunt.  74,  1  E.  C.  L.  49. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  23. 

Purpose  of  agreement. —  A  share  of  the 
profits  is  given  to  quicken  diligence  and  se- 
cure increased  exertion.  Olmstead  v.  Hill,  2 
Ark.  346. 

Where  a  real  estate  agent  has  a  written 
contract  with  the  owner  of  land  to  put  upon 
the  market,  advertise,  and  sell  the  same, 
having  for  his  interest  a  share  in  the  profits 
from  the  sale  of  the  land,  the  contract  is 
one  of  agency,  and  not  of  partnership.  Dur- 
kee  V.  Gunn,  41  Kan.  496,  21  Pac.  637,  13 
Am.  St.  Rep.  300,  41  Kan.  503,  21  Pac. 
1054. 

26.  Burckle  v.  Eckart,  1  Den.  (N.  Y.)  337 
[affirmed  in  3  N.  Y.  132] ;  Brown  v.  Watson, 
72  Tex.  216,  10  S.  W.  395. 

27.  Colorado. — Ramsay  v.  Meade,  37  Colo. 
465,  86  Pac.  1018. 

Georgia. —  Huggins  v.  Huggins,  117  Ga. 
151,  43  S.  E.  759. 

Illinois. —  Fougner  v.  Chicago  First  Nat. 
Bank,  141  111.  124,  30  N.  E.  442  [reversing 
41  111.  App.  202]  ;  Robbins  v.  Laswell,  27  111. 
365 ;  Hyman  v.  Peters,  30  111.  App.  134. 

Iowa. —  Kuhn  v.  Newman,  49  Iowa  424. 

Kansas. —  Simpson  v.  Tenney,  41  Kan.  561, 
21  Pac.  634. 

Maine. —  Bearce  v.  Washburn,  43  Me.  564, 
holding  that  an  agreement  whereby  one  per- 
son furnishes  money  and  another  gives  his 
personal  services  in  carrying  on  the  lumber- 
ing business  is  a  partnership. 

Massachusetts. —  Ryder  v.  Wilcox,  103 
Mass.  24;  Julio  v.  Ingalls,  1  Allen  41. 

Michigan. —  Hunt  V.  Erikson,  57  Mich. 
330,  23  N.  W.  832;  Hamper's  Appeal,  51 
Mich.  71,  16  N.  W.  236. 

Missouri. —  Plummer  v.  Trost,  81  Mo.  425 
(an  agreement  by  A  and  his  wife  with  B  to 
work  on  the  latter's  farm,  all  sharing  jointly 
in  the  profits  of  the  joint  labor,  is  a  partner- 
ship )  ;  Lengle  v.  Smith,  48  Mo.  276. 
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(x)  tiHAitiNa  OitosB  RECEipm.  A  stipulation,  for  sharing  gross  receipts,  or 
gross  profits,  as  a  general  rule  discloses  an  intention  not  to  carry  on  a  partnerfchip 
business,  for  the  reason  that  an  ordinary  partnership  has  for  its  ultimate  object 
the  division  between  the  partners  of  net  profits.  Before  such  profits  can  be 
ascertained,  the  expenses  and  losses  must  be  paid  out  of  the  gross  receipts.^  But 
while  a  stipulation  for  sharing  commissions,  or  the  gross  proceeds  of  a  venture  or 
business,  is  so  inconsistent  with  the  usages  of  ordinary  partnerships  as  to  indicate 
an  absence  of  intent  to  enter  that  relation,  this  presumption  may  be  overcome  hy 
other  provisions  of  the  contract,  or  by  the  conduct  of  the  parties,  showing  that 
they  are  carrying  on  a  common  business  for  profit.  In  such  event  the  courts  will 
not  hesitate  to  declare  the  sharers  to  be  partners,  although  their  contract  may 
provide  for  a  division  of  the  proceeds  before  the  stage  of  net  profits  has  been 
reached.^^ 


Nebraska. —  Gates  v.  Johnson^  56  Nebr. 
508,  77  N.  W.  407. 

Ohio. —  Wehrman  v.  McFarlan,  9  Ohio  S.  & 
C.  PI.  Dec.  400,  6  Ohio  N.  P.  333. 

Pennsylvania. —  Frazer  v.  Linton,  183  Pa. 
St.  186,  38  Atl.  589. 

South  Carolina. —  Price  v.  Middleton,  75 
S.  C.  105,  55  S.  E.  156. 

United  States. —  In  re  Beckwith,  130  Fed. 
475  [reversed  on  the  facts  in  138  Fed.  986, 
71  C.  C.  A.  240]  ;  Woolworth  v.  McPherson, 
55  Fed.  558. 

England. —  Heyhoe  v.  Burge,  9  C.  B.  431, 
19  L.  J.  C.  P.  243,  67  E.  C.  L.  431;  Katsch 
V.  Sehenck,  13  Jur.  668,  18  L.  J.  Ch.  386. 

Canada. —  Hallett  v.  Robinson,  31  Nova 
Scotia  303;  Townshend  v.  Adams,  26  Nova 
Scotia  78. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §§  23, 
24. 

28.  Alabama. —  See  also  Nelms  v.  McGraw, 
93  Ala.  245,  9  So.  719  (where  it  was  agreed 
that  the  proceeds  of  lumber,  sawed  by  de- 
fendant from  plaintiff's  logs,  should  be 
divided  equally  between  them  after  certain 
expenses  by  each  as  individuals  had  been 
reimbursed)  ;  Fail  v.  McRee,  36  Ala.  61; 
Moore  v.  Smith,  19  Ala.  774. 

Georgia. —  Hodges  v.  Rogers,  115  Ga.  951, 
42  S.  E.  251 ;  Thornton  v.  George,  108  Ga.  9, 
33  S.  E.  633. 

Indiana. —  Shrum  v.  Simpson,  155  Ind.  160, 
57  N.  E.  708,  49  L.  R.  A.  792. 

Kamsas. —  Concannon  v.  Rose,  9  Kan.  App. 
791,  59  Pac.  729. 

Maryland. —  Rose  v.  Buscher,  80  Md.  225, 
30  Atl.  637,  sharing  the  proceeds  of  a  farm. 

MassacKusetts. —  Lawrence  v.  Snow,  156 
Mass.  412,  31  N.  E.  486,  plaintiff  was  to  have 
a  share  of  the  gross  price  of  melons,  for  sell- 
ing them.  See  also  La  Mont  v.  Pullam,  133 
Mass.  583. 

Minnesota. —  Wass  v.  Atwater,  33  Minn. 
83,  22  N.  W.  8,  parties  were  to  share  the 
commissions  upon  a  sale  of  land. 

Missouri. —  Wiggins  Ferry  Co.  v.  Chicago, 
etc.,  R.  Co.,  128  Mo.  224,  27  S.  W.  568,  30 
S.  W.  430  (gross  earnings  to  be  pooled,  and 
divided  in  agreed  proportions)  ;  Stoallings  v. 
Baker,  15  Mo.  481  (lumber  to  be  equally  di- 
vided between  owner  of  a  sawmill  and  the 
owner  of  logs  sawed). 

New  York. —  Pattison  v.  Blanchard,  5  N.  Y. 
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186  [reversing  6  Barb.  537],  fares  from  pas- 
sengers to  be  divided  between  connecting 
carriers,  in  proportion  to  the  distance  tra- 
versed by  each  carrier. 

Oregon. —  Willis  v.  Crawford,  38  Oreg.  522, 
63  Pae.  985,  64  Pac.  866,  53  L.  R.  A.  904 
(two  lawyers  to  share  the  fees  of  a  litigation, 
all  costs  and  expenses  to  be  defrayed  by  their 
client)  ;  Wheeler  v.  Lack,  37  Oreg.  238,  61 
Pac.  849  (commissions  upon  sales  of  mining 
property  to  be  shared). 

South  Carolina. —  Murray  v.  Stevens,  Rich. 
Eq.  Cas.  205.  See  also  Chapman  v.  Lips- 
comb, 18  S.  C.  222. 

South  Dakota. —  Cedarberg  v.  Guernsey,  12 
S.  D.  77,  80  N.  W.  159,  cropping  contract. 

Vermont. —  Tobias  v.  Blin,  21  Vt.  544  (the 
gross  receipts  from  a  vessel  to  be  divided 
equally  between  the  owner  and  the  master)  ; 
Ambler  v.  Bradley,  6  Vt.  119  (owner  of  a 
mill  and  operator  to  share  the  gross  earn- 
ings). 

Wisconsin. —  Gilbank  v.  Stephenson,  31 
Wis.  592. 

England. —  Wish  v.  Small,  1  Campb.  331 
note;  Dry  v.  Bbswell,  1  Campb.  329;  Heyhoe 
V.  Burge,  9  C.  B.  431,  19  L.  J.  C.  P.  243,  67 
E.  C.  L.  431;  Wilkinson  v.  Frasier,  4  Esp. 
182;  Benjamin  v.  Porteus,  2  H.  Bl.  590; 
Mair  v.  Glennie,  4  M.  &  S.  240,  16  Rev.  Rep. 
445. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  25. 
29.  Alabama. —  Autrey  v.  Frieze,  59  Ala, 
587. 

Arkansas. —  Allen  v.  Davis,  13  Ark.  28. 

Georf/ia.— Holifield  v.  White,  52  Ga.  567 
[distinguishing  Smith  v.  Summerlin,  48  Ga. 
425;  HoUoway  v.  Brinkley,  42  Ga.  226]. 

Illinois. —  Bailey  v.  Ferguson,  39  111.  App. 
91. 

Louisiana. —  Breard  v.  Blanks,  51  La.  Ann. 
1507,  26  So.  618,  operating  a  mill  on  shares. 

Massachusetts. —  See  Denny  v.  Cabot,  6 
Mete.  82,  holding  that  a  contract  which 
stipulates  for  a  share  of  the  profits,  whether 
gross  or  net,  so  as  to  entitle  the  parties  to 
an  account,  and  to  a  specific  lien  upon  the 
firm  assets,  should  be  construed  as  creating 
a  partnership. 

New  York. — ^Musier  v.  Trumpbour,  5  Wend. 
274. 

North  Carolina. —  Curtis  v.  Cash,  84  N.  C. 
41;  Lewis  v.  Wilkins,  62  N.  C.  303. 
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(xi)  Srarinq  Profits  AND  Losses  —  (a)  Sharing  Both  Profits  and  Losses. 
Persons  who  are  associated  in  bnsiness,  but  between  whom  tliere  is  no  communitj 
of  interest  in  tlie  profits  or  the  losses,  are  not  partners.^"  But  if  persons  who  are 
associated  as  principals  in  a  common  business  share  both  profits  and  losses  they 
are  generally  partners.^^    If  they  are  not  so  associated,  but  the  stipulation  is  part  of 


Wisconsin. —  Gilbank  v.  Stephenson,  31 
Wis.  592,  the  equal  owners  of  a  shelling 
machine  agreed  that  each  should  furnish  one 
horse,  that  one  of  them  do  all  the  work  in 
shelling  corn  with  the  machine,  that  the  other 
pay  all  the  expenses,  and  that  they  should 
divide  the  earnings  and  share  the  expenses 
equally,  and  it  was  held  that  this  constituted 
a  partnership. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  25. 

30.  Howze  V.  Patterson,  53  Ala.  205,  25 
Am.  Eep.  607;  Jones  v.  Call,  93  N.  C.  170; 
Chapman  v.  Liscomb,  18  S.  C.  222. 

31.  Alabama. —  Stafford  v.  Sibley,  113 
Ala.  447,  21  So.  459;  Couch  v.  Woodruff,  63 
Ala.  466;  Mealier  v.  Cox,  37  Ala.  201;  Scott 
V.  Campbell,  30  Ala.  728;  Emanuel  v. 
Draughn,  14  Ala.  303. 

Alaska. —  Miners'  Co-operative  Assoc.  v. 
The  Monarch,  2  Alaska  383. 

California. —  Hendy  v.  March,  75  Cal.  566, 
17  Pae.  702. 

Colorado. —  Hodgson  v.  Fowler,  24  Colo. 
278,  50  Pac.  1034  [.reversing  7  Colo.  App. 
378,  43  Pac.  462]  ;  Caldwell  v.  Davis,  10 
Colo.  481,  15  Pac.  696,  3  Am.  St.  Rep.  599; 
Ashenfelter  v.  Williams,  7  Colo.  332,  43  Pac. 
664;  Robinson  v.  Compher,  13  Colo.  App.  343, 
57  Pac.  754. 

Delaicare. —  Jones  v.  Purnell,  5  Pennew. 
444,  62  Atl.  149;  Beecham  v.  Dodd,  3  Harr. 
485. 

District  of  Columhia. —  Robinson  v.  Parker, 
11  App.  Cas.  132. 

Florida. —  Price  v.  Drew,  18  Fla.  670. 

Illinois. —  Mudd  v.  Bates,  73  111.  App.  576. 

Indian  Territory. —  Hart  v.  Hiatt,  2  Indian 
Terr.  245,  48  S.  W.  1038. 

Iowa. —  Aultman  v.  Fuller,  53  Iowa  60,  4 
N.  W.  809,  holding  that  where  two  persons 
bought  a  threshing-machine,  giving  their 
joint  notes  therefor  under  an  agreement  that 
they  were  to  do  a  threshing-machine  business, 
each  furnishing  half  of  the  work  and  dividing 
the  profits  and  losses  equally,  they  were 
partners. 

Kentucky. —  Bloom  v.  Farmers'  Bank,  97 
S.  W.  756,  30  Ky.  L.  Eep.  159;  Sharpe  v. 
McCreery,  47  S.  W.  1075,  20  Ky.  L.  Rep. 
911. 

Massachusetts. —  Bulfinch  v.  Winchenbach, 
3  Allen  161,  persons  prosecuting  a  voyage  in 
a  vessel  jointly  and  sharing  profits  and  losses 
are  partners. 

Michigan. —  Bellows  v.  Crane  Lumber  Co., 
131  Mich.  630,  92  N.  W.  286;  Kingsbury  v. 
Tharp,  61  Mich.  216,  28  N.  W.  74;  Smith  v. 
Walker,  57  Mich.  456,  22  N.  W.  267,  24 
N.  W.  830,  26  N.  W.  783,  holding  that  an 
agreement  purporting  to  be  a  copartnership 
agreement  and  providing  that  the  parties 
share  equally  in  expenses,  losses,  and  gains 
cannot  be  treated  as  a  mere  contract  of  em- 
ployment. 


Minnesota. —  Baldwin  v.  Eddy,  64  Minn. 
425,  67  N.  W.  349 ;  Bohrer  v.  Drake,  33  Minn. 
408,  23  N.  W.  840. 

Missouri. —  Priest  V.  Chouteau,  85  Mo.  398, 
55  Am.  Rep.  373  [affirming  12  Mo.  App. 
252] ;  McNealy  v.  Bartlett,  123  Mo.  App.  58, 
99  S.  W.  767. 

Montana. —  Morrison  v.  Bennett,  20  Mont. 
560,  52  Pac.  553,  40  L.  R.  A.  158. 

New  Hampshire. —  Belknap  v.  Wendell,  21 
N.  H.  175;  Brown  v.  Cook,  3  N.  H.  64. 

Neto  York. —  Marsh  v.  Russell,  66  N.  Y. 
288;  Marcus  v.  Segeal,  94  N.  Y.  App.  Div. 
326,  88  N.  Y.  Suppl.  64;  Moulton  v.  Mtna, 
F.  Ins.  Co.,  25  N.  Y.  App.  Div.  275,  49  N.  Y, 
Suppl.  570;  Hayes  v.  Vogel,  14  Daly  486,  15 
N.  Y.  St.  351;  Wolf  V.  Lawrence,  33  Misc. 
481,  67  N.  Y.  Suppl.  900;  Leber  v.  Dietz,  22 
Misc.  524,  49  N.  Y.  Suppl.  1002;  Smith  v, 
Wright,  1  Abb.  Pr.  243;  Wills  v.  Simmonda, 
51  How.  Pr.  48;  Gregory  v.  Dodge,  14  Wend, 
593;  Cumpston  v.  McNair,  1  Wend.  457. 

North  Carolina. —  Day  v.  Stevens,  88  N.  C. 
83,  43  Am.  Rep.  732;  Manney  v.  Coit,  86 
N.  C.  463;  Falkner  v.  Hunt,  73  N.  C.  571. 

Pennsylvania. —  See  Baltz  V.  Cressman,  31 
Pa.  Co.  Ct.  652,  13  Luz.  Leg.  Reg.  13. 

Tennessee. —  Mallory  v.  Hanaur  Oil- Works, 
86  Tenn.  598,  8  S.  W.  396. 

Vermont. —  Duryea  v.  Whitcomb,  31  Vt. 
395,  a  partnership,  although  the  parties  to 
the  contract  may  not  have  been  aware  that 
such  was  its  effect. 

Virginia. —  Lynchburg  Commercial  Bank  v. 
Miller,  96  Va.  357,  31  S.  E.  812. 

Wisconsin. —  Smith  v.  Putnam,  107  Wis. 
155,  82  N.  W.  1077,  83  N.  W.  288. 

United  States.— JJ.  S.  v.  Guerber,  124  Fed. 
823;  Overton  Bank  v.  Thompson,  118  Fed. 
798,  56  C.  C.  A.  554;  Bybee  v.  Hawkett,  12 
Fed.  649,  8  Sawy.  593 ;  Fleming  v.  Lay,  109 
Fed.  952,  48  C.  C.  A.  748. 

Englamd. —  Pawsey  v.  Armstrong,  18  Ch.  D. 
698,  50  L.  J.  Ch.  683,  30  Wkly.  Rep.  469; 
Moore  v.  Davis,  11  Ch.  D.  261,  39  L.  T.  Rep. 
N.  S.  60,  27  Wkly.  Rep.  335;  Green  v.  Bees- 
ley,  2  Bing.  N.  Cas.  108,  1  Hodges  199,  4 
L.  J.  C.  P.  299,  2  Scott  164,  29  E.  C.  L.  459; 
Gouthwaite  v.  Duckworth,  12  East  421 ;  Brett 
V.  Beckwith,  3  Jur.  N.  S.  31,  26  L.  J.  Ch.  130, 
5  Wkly.  Rep.  112;  Alfaro  v.  De  la  Torre,  34 
L.  T.  Rep.  N.  S.  122,  24  Wkly.  Rep.  510. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  27. 

A  joint  adventure  in  which  the  parties  pur- 
chase jointly,  agreeing  to  share  the  profits 
and  losses,  is  a  copartnership  as  to  the  adven- 
ture.   Solomon  v.  Solomon,  2  Ga.  18. 

Contribution  of  capital  unnecessary. — ^A 
person  may  become  a  member  of  a  partner- 
ship without  contributing  equally  to  the  capi- 
tal or  even  without  advancing  any  portion 
thereof.  If  he  agrees  to  furnish  his  labor  to 
the  management  of  the  business  and  shares 
in  the  profits  and  losses  this  is  sufficient  to 
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an  arrangement  to  avoid  competition,  or  to  conduct  a  litigation  in  the  results  of 
wliich  they  are  severally  intci-estecl,  or  to  secure  greater  activity  or  skill  on  the 
part  of  a  servant  or  agent,  or  to  accomplish  some  similar  purpose,  the  mere  sharing 
of  profits  and  losses  will  not  make  them  partners."** 

(b)  Sharing  Profits  Only.  Ordinarily  partners  share  tlie  losses  as  well  as  the 
profits  of  the  partnership.  If  tlie  contract  contains  no  provision  on  the  subject, 
each  partner  is  entitled  to  a  share  of  the  profits  and  is  bound  to  bear  a  share  of 
the  losses.^^  And  it  has  been  decided  in  a  number  of  cases  that  to  constitute  a 
partnership  inter  sese  there  must  be  a  community  of  losses  as  well  as  of  profits.** 


make  him  a  partner.  Tibbatts  V.  Tibbatts, 
23  Fed.  Cas.  No.  14,020,  6  McLean  80. 

A  joint  undertaking  to  share  in  the  profit 
and  losses  is  necessary  to  constitute  a  part- 
nership in  a  single  concern.  Pattison  v. 
Blanchard,  5  N.  Y.  186. 

Express  stipulation  unnecessary. —  When 
persons  are  engaged  in  working  a  mining 
claim  purchased  by  them  and  share  profits 
and  losses,  they  are  partners,  although  there 
is  no  express  stipulation  for  such  sharing  of 
profit  and  loss.  Duryea  v.  Burt,  28  Cal. 
569. 

Denial  of  partnership. —  Persons  associated 
in  the  conduct  of  a  business,  under  an  agree- 
ment to  share  profits  and  losses,  are  part- 
ners; and  it  is  unavailing  that  they  deny 
the  partnership  on  the  witness  stand,  or  de- 
clare that  neither  had  the  power  to  bind  the 
other.  Trustees  v.  Oland,  35  Nova  Scotia 
409. 

32.  California. —  Baldwin  v.  Hart,  136  Cal. 
222,  68  Pac.  698. 

Illinois.— v.  De  Land,  43  111.  323; 
Stevens  v.  Faucet,  24  111.  483;  National 
Surety  Co.  v.  T.  B.  Townsend  Briek^  etc., 
Co.,  74  111.  App.  312  [affirmed  in  176  111.  156, 
52  N.  E.  938]  ;  Carter  v.  Carter,  28  111.  App. 
340,  agreement  between  persons  having  simi- 
lar causes  of  action  against  a  village,  to 
share  the  costs  of  a  test  case,  not  a  partner- 
ship. 

Indiana. —  Bradley  v.  Ely,  24  Ind.  App.  2, 
66  N.  E.  44,  79  Am.  St.  Rep.  251,  a  lessee 
may  be  made  liable  for  a  share  of  certain 
losses  to  secure  carefulness  on  his  part  with- 
out a  partnership  arising. 

Kentucky. —  O'Connor  v.  Sherley,  107  Ky. 
70,  52  S.  W.  1056,  21  Ky.  L.  Rep.  735. 

Louisiana. —  Greend  v.  Kummel,  41  La. 
Ann.  65,  5  So.  555. 

Maine. —  Dwinel  v.  Stone,  30  Me.  384,  386, 
"  There  may  be  also  business  transactions, 
from  which  the  persons  concerned  may  re- 
ceive profits  and  be  subjected  to  losses;  and 
yet  there  may  be  no  partnership." 

Michigan.—  Canton  Bridge  Co.  v.  Eaton 
Rapids,  107  Mich.  613,  65  N.  W.  761. 

Minnesota. —  Fay  v.  Davidson,  13  Minn. 
523. 

Mi.'isourt. —  Houssels  v.  Jacobs,  178  Mo. 
579,  77  S.  W.  857;  Mackie  v.  Mott,  146  Mo. 
230,  47  S.  W.  8!)7;  Clifton  v.  Howard,  8E 
Mo.  ]9'2,  1  S.  W.  20,  58  Am.  Rep.  97;  New- 
berger  v.  Fricde,  23  Mo.  App.  031. 

New  York. —  McPhillips  v.  Fitzgerald,  17V 
N.  Y.  543,  69  N.  E.  1120  {affirming  76  N.  Y. 
App.  Div.  15,  78  N.  Y.  Suppl.  631]  ;  Pattison 
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V.  Blanchard,  5  N.  Y.  186;  Clark  v.  Rumsey, 
59  N.  Y.  App.  Div.  435,  69  N.  Y.  Suppl.  102 
[reversing  52  N.  Y.  Suppl.  417] ;  Ross  v. 
Drinker,  2  Hall  415;  Orvis  v.  Curtiss,  12 
Misc.  434,  33  N.  Y.  Suppl.  589  [reversed  on 
other  grounds  in  157  N.  Y.  657,  52  N.  E.  690, 
68  Am.  St.  Rep.  810]. 

Ohio. —  McArthur  v.  Ladd,  5  Ohio  514. 

Vermont. —  Noj'es  v.  Cushman,  25  Vt. 
390. 

England.—  Smith  v.  Watson,  2  B.  &  C.  401, 
3  D.  &  R.  751,  2  L.  J.  K.  B.  0.  S.  63,  9 
E.  C.  L.  180. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  27. 

A  mere  agreement  to  share  profits  and 
losses  does  not  constitute  persons  partners 
inter  se.    McDonald  v.  Matney,  82  Mo.  358. 

33.  California. —  Duryea  v.  Burt,  28  Cal. 
569. 

Illinois. —  Briggs  e.  James  H.  Rice  Co.,  83 
III.  App.  618;  Straus  v.  Kohn,  83  111.  App. 
497;  Wilcox  v.  Dodge,  12  111.  App.  517. 

Michigan. —  Loveland  v.  Peter,  108  Mich. 

154,  65  N.  W.  748. 

Missouri. —  Torbert  v.  Jeffrey,  161  Mo.  645, 
61  S.  W.  823. 

Oregon. —  Bloomfleld  v.  Buchanan,  13  Oreg. 
108,  8  Pac.  912. 

Virginia. —  Jones  V.  Murphy,  93  Va.  214, 
24  S.  E.  825. 

Wisconsin. —  Smith  v.  Putnam,   107  Wis. 

155,  82  N.  W.  1077,  83  N.  W.  288. 
England. —  Syers  v.  Syers,  1  App.  Cas.  174, 

35  L.  T.  Rep.  N.  S.  101,  24  Wkly.  Rep.  970; 
Lowe  V.  Dixon,  16  Q.  B.  D.  455,  34  Wkly. 
Rep.  441;  Pooley  v.  Driver,  5  Ch.  D.  458,  46 
L.  J.  Ch.  466,  36  L.  T.  Rep.  N.  S.  79,  25 
Wkly.  Rep.  162;  Ex  p.  Hodgkinson,  Coop. 
99',  io  Eng.  Ch.  99,  35  Eng.  Reprint  492,  19 
Ves.  Jr.  291,  34  Eng.  Reprint  525,  13  Rev. 
Rep.  199. 

Canada. —  Lawton  Saw  Co.  v.  Machum,  2 
N.  Brunsw.  Eq.  112. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  26. 

34.  Alabama. —  Mayrant  v.  Marston,  67 
Ala.  453;  Meaher  v.  Cox,  37  Ala.  201;  Smith 
V.  Garth,  32  Ala.  368.  See  also  Gulf  City 
Shingle  Mfg.  Co.  v.  Bayles,  129  Ala.  192,  29 
So.  800. 

Delaware. —  Beecham  v.  Dodd,  3  Harr.  485. 

loioa. —  Johnson  v.  Carter,  120  Iowa  355, 
94  N.  W.  850;  McBride  v.  Ricl<:etts,  98  Iowa 
539,  67  N.  W.  410;  Winter  v.  Pipher,  96 
Iowa  17,  64  N.  W.  663  (a  contract  which 
fails  to  provide  for  a  sharing  of  the  losses, 
does  not  constitute  a  partnership  inter  se)  ; 
Ruddick  v.  Otis.  33  Iowa  402. 

Missouri. —  Gill  v.  Ferris,  82  Mo.  150  [cit- 
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(c)  Sharing  Losses  Only.  Agreements  between  partners  that  they  shall  share 
the  losses  of  a  business,  bnt  not  the  profits,  are  made  occasionally;^^  but  an 
arrangement  of  this  kind  between  business  associates  generally  indicates  that  they 
are  not  partners.^® 

3.  Estoppel  to  Allege  or  Deny  Partnership,  The  doctrine  of  estoppel  is  not 
invoked  as  frequently  in  litigations  between  partners,  as  in  suits  by  outsiders 
against  the  apparent  members  of  partnerships.  It  will  be  applied,  however, 
against  a  plaintiff  who  alleges  a  partnership  with  defendant,  whenever  such 
plaintiff  has  repudiated  the  relationship  and  has  thus  forced  or  induced  defend- 
ant to  so  change  his  position  that  a  partnership  would  now  operate  as  a  fraud 
upon  him.^^  It  will  also  be  applied  against  one  who  has  availed  himself  of  all  the 
advantages  arising  from  an  apparent  partnership  relation,  including  the  services 
and  contributions  of  the  one  whom  he  now  denies  to  have  been  a  partner. 

4.  SuBPARTNERSHiP.  When  a  partner  contracts  with  a  person  outside  the  firm 
to  share  with  such  person  the  profits  and  losses  of  his  own  interest  in  the  firm, 
their  relationship  is  often  described  as  that  of  subpartnership.^^  This,  however, 
does  not  seem  to  be  an  accurate  or  desirable  term ;  for  such  joint  owners  are  not 
engaged  in  carrying  on  a  business  in  common  with  a  view  of  profit.    Their  actual 


ing  Campbell  v.  Dent,  54  Mo.  325 ;  Wiggins 
V.  Graham,  51  Mo.  17] ;  Whitehall  v.  Shickle, 
43  Mo.  537. 

Hew  York. —  Cummings  v.  Mills,  1  Daly 
520;  Orvis  v.  Curtiss,  12  Misc.  434,  33  N.  Y. 
Suppl.  5S9  ireversed  on  other  grounds  in 
157  N.  Y.  657,  52  N.  E.  690,  68  Am.  St. 
Rep.  810]. 

Vermont. —  Flint  v.  Eureka  Marble  Co.,  53 
Vt.  669;  Brigham  v.  Dana,  29  Vt.  1. 

England. —  Grace  v.  Smith,  2  W.  Bl.  998. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  26. 

Compare  Newbrau  v.  Snider,  1  W.  Va.  153, 
88  Am.  Dec.  667. 

Contra.— Robbins  v.  Laswell,  27  HI.  365; 
Leeds  v.  Townsend,  89  111.  App.  646,  sharing 
of  losses  is  not  essential  to  a  partnership,  but 
only  a  sharing  of  profits  as  profits.  See  also 
Fougner  v.  Chicago  First  Nat.  Bank,  141  111. 
124,  30  N.  E.  442. 

Share  in  losses  limited. —  To  constitute  a 
partnership  it  is  not  essential  that  all  the 
parties  should  be  liable  to  share  indefinitely 
in  the  losses.  If  they  participate  in  the 
profits  and  are  liable  to  be  affected  by  the 
losses  only  to  a  limited  extent  it  will  be 
sufficient.    Brigham  v.  Dana,  29  Vt.  1. 

A  communion  of  profits  implies  a  com- 
munion of  losses.  Whitehill  v.  Shickle,  43 
Mo.  537.  See  also  Fay  v.  Waldron,  3  N.  Y. 
Suppl.  894;  Sims  v.  Vyse,  13  N.  Y.  St.  355. 

Exemption  from  losses  showing  no  part- 
nership.—  "  The  doctrine  that  persons  cannot 
be  partners  as  between  each  other,  unless 
they  agree  to  participate  in  the  losses,  is 
founded  on  the  language  of  the  judges  in 
many  eases,  and  in  some  is  the  apparent 
ground  of  the  decision.  .  .  .  But  the  result 
of  all  the  cases  and  the  modern  doctrine 
seems  to  be,  that  the  exemption  from  losses 
is  a  fact  which,  though  not  conclusive,  is 
strong  evidence  that  the  party  thus  exempted 
is  not  an  actual  partner;  and,  taken  in  con- 
junction with  other  circumstances,  may 
clearly  show  that  fact."  Munro  v.  Whitman, 
8  Hun  (N.  Y.)  553,  555  [citing  Burckle  v. 
Eckhart,   3   N.   Y.    132    (affirming   1  Den. 


337);  Vanderburgh  v.  Hull,  20  Wend. 
(N.  Y.)  70;  Ex  p.  Langdale,  18  Ves.  Jr.  300, 
11  Rev.  Rep.  196,  34  Eng.  Reprint  331;  Par- 
sons Partn.  c.  5,  p.  41,  note  a]. 

35.  Hendricks  v.  Gunn,  35  Ga.  234;  Vagen 
V.  Birngruber,  9  N.  Y.  St.  729. 

36.  Illinois. —  Carter  v.  Carter,  28  111.  App. 
340. 

Louisiana. —  Greend  v.  Kummel,  41  La. 
Ann.  65,  5  So.  555. 

Hew  York. —  Moss  v.  Jerome,  10  Bosw. 
220. 

Ohio. —  McArthur  v.  Ladd,  5  Ohio  514. 
Vermont. —  Noyes  v.  Cushman,  25  Vt.  390. 

37.  Miller  v.  Chambers,  73  Iowa  236,  34 
N.  W.  830,  5  Am.  St.  Rep.  675;  Cantara  V. 
Blackwell,  14  Wash.  294,  44  Pac.  657.  Com- 
pare Bailey  i;.  Weed,  36  N.  Y.  App.  Div.  611, 
55  N.  Y.  Suppl.  253. 

38.  Alabama. —  Pierce  v.  Whitley,  39  Ala. 
172,  after  receiving  the  services  of  one  as  a 
partner  and  recognizing  him  as  such  for  sev- 
eral years,  it  is  too  late  to  set  up  either  the 
non-payment  of  his  portion  of  the  capital 
stock,  or  the  non-execution  of  articles  of  part- 
nership, as  proof  that  no  partnership  ex- 
isted. 

Missouri. —  Hunter  v.  Whitehead;,  42  Mo. 
524. 

Nebraska. —  Shriver  v.  McCloud,  20  Nebr. 
474,  30  N.  W.  534,  neither  partner  can  avail 
himself,  as  against  the  other,  of  the  failure 
to  record  the  certificate  of  partnership  as  re- 
quired by  local  law. 

New  York. —  MeStea  v.  Matthews,  50  N.  Y. 
166. 

Wisconsin. —  Gibbs  v.  Humphr-ey,  91  Wis. 
Ill,  64  N.  W.  750,  holding  that  one  who  has 
made  himself  liable  as  a  partner  by  "  holding 
out "  was  estopped  from  coming  in  as  a  gen- 
eral creditor  of  the  real  owner  of  the  busi- 
ness. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  10. 

39.  Henry  v.  Evans,  95  Iowa  244,  63  N.  W. 
687;  Frost  v.  Moulton,  21  Beav.  596,  52  Eng. 
Reprint  990.  See  also  Cantara  v.  Blackwell, 
14  Wash.  294,  44  Pac.  657. 
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relations  are  generally  those  of  creditor  and  debtor.  It  follows  from  the  doctrine 
already  stated'*"  that  a  partnership  cannot  Ije  created  between  persons  witiiout 
their  voluntary  assent  that  a  subpartner  is  not  a  member  of  tlie  fii-m.'"  Even  the 
knowledge  of  one  partner  that  his  copartner  has  agreed  to  share  his  share  with  an 
outsider,  and  his  assent  to  such  arrangement,  does  not  introduce  such  outsider  into 
the  firm.^^  The  fact  that  a  suljpartner  takes  a  portion  of  tlie  fii-m's  profits  lias 
never  been  held  enough  to  render  him  liable  for  the  firm's  debts ;  for  he  has  no 
joint  proprietorship  with  all  the  partners  in  tlie  profits  before  division,  he  has  no 
right  to  an  account  as  a  partner,  and  he  has  no  lien  on  the  partnership  assets  to 
secure  his  claim  to  a  "share  of  a  share"  of  the  profits/^  His  claim  is  against  tlie 
individual  partner  who  has  contracted  witli  him.  So  his  liability  is  limited  to  such 
individual,  and  to  that  individual's  separate  creditors;  unless  indeed  he  has  held 
himself  out  as  a  member  of  the  firm,  and  induced  persons  to  give  credit  to  the 
firm  on  the  strength  of  such  holding  out.^'*  While  a  subpartner  has  no  right  to 
an  account  as  a  partner,  he  may  be  entitled  to  maintain  an  equity  action  against 
all  the  members  of  the  firm,  in  order  to  have  determined  his  share  in  the  interest 
of  the  partner  who  contracted  with  him.*^  But  such  an  action  does  not  operate 
to  force  plaintiff  into  the  firm  as  a  member  thereof.  On  the  other  hand  it  sub- 
jects plaintiff  to  all  the  defenses,  set-offs,  and  counter-claims  available  against  the 
partner  whose  interest  he  seeks  to  share.^^ 

B.  As  to  Third  Persons  —  l.  Contract  of  Partnership  —  a.  In  General.  Per- 
sons who  are  associated  in  business  pursuant  to  a  contract  which  makes  them 
partners  inter  se  are  partners  as  to  third  persons,  even  though  they  have  attempted 
to  prevent,  or  to  conceal,  the  existence  of  a  partnership.^' 


40.  See  supra.  III,  A,  1,  e. 

41.  Georgia. —  Morrison  v.  Dickey,  122  Ga. 
353,  50  S.  E.  175,  69  L.  R.  A.  87. 

Illinois. —  Meyer  v.  Krohn,  114  111.  574,  2 
N.  E.  495. 

Indiana. —  Reynolds  v.  Hicks,  19  Ind.  173. 

New  York. —  Burnett  v.  Snyder,  43  N.  Y. 
Super.  Ct.  238  [affirmed  in  76  N.  Y.  344]. 

Pennsylvania. —  Keystone  Nat.  Bank  v. 
Eandle,  1  Pa.  Co.  Ct.  354. 

^¥est  Virginia. —  Setzer  v.  Beale,  19  W.  Va. 
274. 

United  States. —  Bybee  v.  Hawkett,  12  Fed. 
649,  8  Sawy.  176. 

England.— Ex  p.  Barrow,  2  Rose  252. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  9. 

The  partner  of  my  partner  is  not  my  part- 
ner, unless  I  contract  for  that  relationship 
with  him.  Hazard  v.  Boyd,  4  Mart.  N.  S. 
(La.)  347.  See  also  Boimare  v.  St.  Geme, 
113  La.  898,  37  So.  869. 

42.  Roekafellow  v.  Miller,  107  N.  Y.  507, 
14  N.  E.  433;  Burnett  v.  Snyder,  81  N.  Y. 
550,  37  Am.  Rep.  527;  Zeisler  v.  Steinmann, 
53  N.  Y.  Super.  Ct.  184;  Newland  v.  Tate, 
38  N.  C.  226. 

43.  Reynolds  v.  Hicks,  19  Ind.  113;  Bur- 
nett V.  Snyder,  81  N".  Y.  550,  37  Am.  Rep. 
527;  Riedeburg  v.  Schmitt,  71  Wis.  644,  38 
N.  W.  336. 

44.  Hubbard  v.  Matthews,  54  N.  Y.  43, 
13  Am.  Rep.  562;  McStea  v.  Matthews,  50 
N.  Y.  166.    See  infra,  III,  B,  4. 

45.  Henry  v.  Evans,  95  Iowa  244,  63  N.  W. 
687;  Nirdlinger  ?;.  Bernheimer,  133  N.  Y.  45, 
30  N.  E.  561  [reversing  11  N.  Y.  Suppl. 
609]. 

46.  Nirdlinger  v.  Bernheimer,  133  N.  Y. 
45,  30  N.  E.  561. 

[Ill,  A,  4] 


Counter-claim    for    services. — In    a  suit 

brought  by  a  subpartner  a  partner  is  bound 
by  the  terms  of  the  partnership  articles  not 
to  claim  compensation  for  services,  and  hence 
cannot  set  up  a  counter-claim  for  such  serv- 
ices, against  the  subpartner.  Eckert  v. 
Clark,  14  Misc.  (N.  Y.)  18,  35  N.  Y.  Suppl. 
118. 

47.  Iowa. —  Johnson  v.  Carter,  120  Iowa 
355,  94  N.  W.  850,  where  the  purpose  of  form- 
ing a  partnership  is  clear,  all  subterfuges 
with  a  view  to  escaping  partnership  liability 
will  be  disregarded. 

Kansas. —  Atchison,  etc.,  R.  Co.  Huckle- 
bridge,  62  Kan.  506,  64  Pac.  58;  Jones  v. 
Davies,  60  Kan.  309,  56  Pac.  484,  72  Am. 
St.  Rep.  354. 

Kentucky. —  Tanner  v.  Hughes,  50  S.  W. 
1099,  21  Ky.  L.  Rep.  77. 

Missouri. —  Simmons  v.  Ingram,  78  Mo. 
App.  603. 

New  York. —  Central  City  Sav.  Bank  v. 
Walker,  66  N.  Y.  424. 

Oregon. —  North  Pac.  Lumber  Co.  v.  Spore, 
44  Oreg.  46'2,  75  Pac.  890. 

England. —  Re  Stanton  Iron  Co.,  21  Beav. 
164,  2  Jur.  N.  S.  130,  25  L.  J.  Ch.  142,  4 
Wkly.  Rep.  159,  52  Eng.  Reprint  821,  "If 
they  be  partners  between  themselves,  they 
are  undoubtedly  partners  in  respect  of  the 
public." 

Persons  who  are  not  partners  may  become 
jointly  liable  to  perform  any  valid  contract 
entered  into  on  their  behalf  by  their  common 
agents,  and  to  contribute  ratably  to  losses 
which  have  been  borne  by  one  or  more  of 
their  number,  precisely  as  though  they  were 
partners.  Hunter  v.  Martin,  57  Cal.  365; 
Stettauer  v.  Carney,  20  Kan.  474;  Hawley  v. 
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b.  Construction.  "When  third  persons  liave  not  been  misled  by  the  language 
or  conduct  of  parties  to  an  agreement,  the  question  whether  such  agreement  con- 
stitutes a  partnership  ought  to  be  determined  by  the  intention  of  the  contracting 
parties,  as  tliat  is  disclosed  by  all  of  the  terms  of  the  agreement  and  the  parties' 
conduct.^^  When,  however,  the  conduct  of  those  who  participated  in  the  man- 
ageuient  of  a  business  shows  that  they  consider  themselves  partners,  it  is  unnec- 


Ke«ler,  53  N.  Y.  114  [affirming  62  Barb. 
231];  Briggs  v.  Briggs,  20  Barb.  (N.  Y.) 
477  [affirmed  in  15  N.  Y.  471];  Wilson  v. 
Henry,  44  Vt.  470. 

48.  Louisiana. —  Chaffraix  v.  Lafitte,  30 
La.  Ann.  631,  holding  that  defendants  were 
not  partners  even  as  to  third  parties^  be- 
cause they  liad  not  held  themselves  out  as 
such,  nor  intended  to  form  a  partnership. 

New  York. —  Demarest  v.  Koch,  129  N.  Y. 
218,  29  N.  E.  296  [affirming  58  JST.  Y.  Super. 
Ct.  583,  9  K  Y.  Suppl.  726] ;  Jersey  City  First 
Nat.  Bank  v.  Staples,  126  N.  Y.  699,  27  N.  E. 
854;  Hotchkiss  v.  English,  4  Hun  369,  6 
Thomps.  &  C.  658;  Eldridge  v.  Troost,  6  Rob. 
518,  3  Abb.  Pr.  N.  S.  20;  Post  v.  Kimberly, 
9  Johns.  470.  See,  however.  Smith  v. 
Wright,  4  Abb.  Dec.  274,  1  Abb.  Pr.  243; 
Hull  V.  Barth,  37  N.  Y.  App.  Div.  359,  55 
N.  Y.  Suppl.  1103. 

Ohio. —  Lape  v.  Parvin,  2  Disn.  560.  See, 
however.  Wood  v.  Vallette,  7  Ohio  St.  172; 
Toledo  Second  Nat.  Bank  v.  Second  Nat. 
Bank,  13  Ohio  Cir.  Dec.  561. 

Pennsylvania. —  Taylor  v.  Fried,  161  Pa. 
St.  53,  28  Atl.  993;  Walker  v.  Tupper,  152 
Pa.  St.  1,  25  Atl.  172,  holding  that  while  the 
division  of  the  product  of  an  oil  well  in  specie 
does  not  necessarily  negative  the  idea  of 
partnership,  it  raises  a  presumption  against 
it,  to  overcome  which  an  actual  intent  to  be- 
come partners  must  clearly  appear. 

Rhode  Island. —  Bisbee  v.  Taft,  11  R.  I. 
307. 

South  Dakota. —  Dillaway  v.  Peterson,  11 
S.  D.  210,  76  N.  W.  925. 

Tennessee. —  Polk  v.  Buchanan,  5  Sneed 
721. 

Wisconsin. —  Upton  v.  Johnston,  84  Wis. 
8,  54  N.  W.  266;  Miller  v.  Stone,  69'  Wis. 
617,  34  N.  W.  907. 

United  States. —  Meehan  v.  Valentine,  145 
U.  S.  611,  12  S.  Ct.  972,  36  L.  ed.  835;  The 
Swallow,  23  Fed.  Cas.  No.  13,665,  Olcott 
334. 

England. —  Kilshaw  v.  Jukes,  3  B.  &  S.  847, 
9  Jur.  N.  S.  123,  32  L.  J.  Q.  B.  217,  8  L.  T. 
Rep.  N.  S.  387,  11  Wkly.  Rep.  690,  113 
E.  C.  L.  847 ;  Wheatcroft  v.  Hickman,  9  C.  B. 
N.  S.  47,  99  E.  C.  L.  47,  8  H.  L.  Cas.  268,  11 
Eng.  Reprint  431,  7  Jur.  N.  S.  105,  30  L.  J. 
C.  P.  125,  3  L.  T.  Rep.  N.  S.  185,  8  Wkly. 
Rep.  754;  Kelley  v.  Scotto,  49  L.  J.  Ch.  383, 
42  L.  T.  Rep.  N.  S.  827. 

Canada. —  Hallett  v.  Robinson,  31  Nova 
Scotia  303;  Clark  v.  McKellar,  12  U.  C.  C.  P. 
562. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §§  30, 
31. 

What  intention  necessary. —  Even  when 
the  intention  of  the  parties  is  treated  as  the 
test  of  partnership,  it  is  not  the  specific  in- 


tention to  incur  partnership  obligations  that 
is  required.  All  that  is  necessary  is  the  in- 
tention to  organize  an  association,  which  the 
law  regards  as  a  partnership.  Wells  v. 
Gates,  18  Barb.  (N.  Y. )  554,  557.  "It  is 
very  probable,  indeed,  that  many  of  the  de- 
fendants [subscribers  to  the  stock  of  a  news- 
paper association]  did  not,  at  the  time, 
realize  the  consequences  of  their  act,  and  the 
extent  of  the  responsibility  which  they  in- 
curred. The  want  of  forethought  and  cir- 
cumspection, especially  on  occasions  of  this 
kind,  is  very  common;  but  although  the  re- 
sult is  to  be  regretted,  the  law  will  not  allow 
it  to  be  escaped." 

Applications  of  rule. — A  contract  by  which 
B  and  C  bind  themselves  jointly  as  parties 
of  the  second  part  to  pay  to  D  as  party  of 
the  first  a  share  of  the  profits  of  a  transac- 
tion to  be  managed  by  B  and  C  indicate  that 
B  and  C  are  partners  in  the  particular  trans- 
action, and  that  D  is  not  a  partner  but  a 
creditor.  Drake  v.  Reed,  4  Stew.  &  P.  (Ala.) 
192.  On  the  other  hand,  if  the  three  agree 
to  buy  goods  "  for  sale,  on  joint  account " 
and  to  divide  the  proceeds  among  themselves 
in  proportion  to  each  one's  outlay,  their 
agreement  indicates  a  partnership  between 
them.  Howze  v.  Patterson,  53  Ala.  205,  25 
Am.  Rep.  007;  Bacon  V.  Cannon,  2  Houst. 
(Del.)  47;  Milwaukee  Harvester  Co.  v.  Fin- 
negan,  43  Minn.  183,  45  N.  W.  9;  Tyson  v. 
Pollock,  1  Penr.  &  W.  (Pa.)  375.  The  in- 
tention to  form  a  partnership  is  still  more 
pronounced,  where  the  joint  venture  neces- 
sarily requires  expense,  which  under  the 
agreement  is  to  be  a  joint  charge.  Gray  v. 
Blasingame,  110  Ga.  343,  35  S.  E.  653; 
Stettauer  v.  Carney,  20  Kan.  474;  Brownlee 
V.  Allen,  21  Mo.  123;  Smith  v.  Wright,  4 
Abb.  Dee.  (N.  Y.)  274  [reversing  5  Sandf. 
113];  Cotter  v.  Bettner,  1  Bosw.  (N.  Y.) 
490;  Sawyer  v.  Elizabeth  City  First  Nat. 
Bank,  114  N.  C.  13,  18  S.  E.  949.  But  when 
the  agreement  as  carried  out  by  the  parties 
creates  no  community  of  interests  in  the 
business  carried  on,  and  no  division  of  profits 
of  a  joint  concern,  there  is  no  basis  for  the 
inference  of  a  partnership.  Dazey  V.  Field, 
112  111.  App.  371;  Newlin  v.  Bailey,  15  111. 
App.  199;  Mayo  v.  Moritz,  151  Mass.  481, 
24  N.  E.  1083;  St.  Denis  v.  Saunders,  36 
Mich.  369;  Jones  v.  O'Farrel,  1  Nev.  354; 
In  re  Baldwin,  170  N.  Y.  156,  &3  N.  E.  62 
[modifying  57  N.  Y.  App.  Div.  621,  67  N.  Y. 
Suppl.  1128];  Angell  v.  Cook,  2  Thomps. 
&  C.  (N.  Y.)  175;  Mohawk,  etc.,  R.  Co.  v. 
Niles,  3  Hill  (N.  Y.)  162;  Ballou  v.  Spencer, 
4  Cow.  (N.  Y.)  163;  Noblit  v.  Bonnaffon,  81 
Pa.  St.  15;  Given  v.  Albert,  5  Watts  &  S. 
(Pa.)  333;  Moore  v.  Williams,  31  Tex.  Civ. 
App.  287,  72  S.  W.  222;  Swann  v.  Sanborn 
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essary  for  a  court  to  examine  and  construe  the  contract  between  them.*'  If  their 
conduct  is  equivocal,  tlieir  aj^reeinent  may  be  so  clear  as  to  leave  no  doul;t  upon 
the  question  whether  they  are  partners  or  not.'^ 

e.  Modiflcation.  If  a  contract  creates  a  partnership,  and  this  is  known  to  third 
persons,  any  modification  of  its  terms  irmst  be  notified  to  sucli  persons,  or  they 
will  not  be  affected  by  the  change''' 

2.  Partnership  by  Construction  of  Law.  Following  the  doctrine  of  certain 
early  English  cases,"^  it  has  been  held  in  a  number  of  American  cases  that  a 
partnership  may  be  created  by  construction  of  law,  as  to  third  persons,  although 
neither  intended  nor.  actually  existing  between  the  parties  themselves.^^  The 


23  Fed.  Cas.  No.  13,675,  4  Woods  025;  In  re 
Warner,  20'  Fed.  Cas.  No.  17,178,  7  Nat. 
Bankr.  Reg.  47. 

49.  Cook  V.  Carpenter,  34  Vt.  121,  80  Am. 
Dec.  670;  Stearns  v.  Haven,  14  Vt.  540. 

50.  Alahama. — Merchants',  etc.,  Nat.  Bank 
V.  Rice,  89  Ala.  201,  7  So.  6'47  (no  partner- 
ship between  the  widow  of  a  deceased  mer- 
chant, and  a  clerk  who  received  a  share  of 
the  profits  as  compensation  for  his  services 
in  closing  up  the  business)  ;  Ellsworth  v. 
Tartt,  26  Ala.  733,  62  Am.  Dec.  749  (no  part- 
nership between  connecting  lines  of  common 
carriers) . 

Georgia. —  Flournoy  v.  Williams,  68  Ga. 
707,  no  partnership  between  an  agent  and 
his  subagent. 

Indiana. —  Love  V.  Blair,  72  Ind.  281,  de- 
fendants regarded  as  partners  because  tbey 
conducted  a  joint  business  under  a  firm-name. 

Kentucky. —  Safety  BIdg.,  etc.,  Assoc.  v. 
O'Meara,  58  S.  W.  775,  22  Ky.  L.  Eep.  895. 

Maine. —  Doak  v.  Swann,  8  Me.  170,  22 
Am.  Dec.  233,  holding  that  tenants  in  com- 
mon of  a  paper  mill  were  partners,  because 
they  united  in  the  prosecution  of  a  joint 
business,  and  were  sharers  in  a  common  fund. 

Massachusetts. —  Turner  v.  Bissell,  14  Pick. 
192,  no  partnership  between  B  and  R,  the 
latter  having  a  share  of  the  proceeds  of  the 
business  as  compensation  for  services. 

Michigan. —  Purvis  v.  Butler,  87  Mich. 
248,  49  N.  W.  564,  holding  that  a  partner- 
ship existed  between  the  creditors  of  an  in- 
solvent debtor  who  took  over  his  business 
and  carried  it  on  through  a  common  agent 
for  their  common  profit. 

New  York. —  Hull  v.  Barth,  48  N.  Y.  App. 
Div.  590,  62  N.  Y.  Suppl.  946;  Hawkins  v. 
Campbell,  48  N.  Y.  App.  Div.  43,  62  N.  Y. 
Suppl.  678;  Johnson  v.  Alexander,  46  N.  Y. 
App.  Div.  6,  61  N.  Y.  Suppl.  351;  Briggs  v. 
Briggs,  20  Barb.  477  [affirmed  in  15  N.  Y. 
471];  St.  Nicholas  Nat.  Bank  v.  King,  10 
N.  Y.  St.  70;  Bostwick  v.  Champion,  11 
Wend.  571  [affirmed  in  18  Wend.  175,  31 
Am.  Dec.  376]. 

Pennsylvania. —  Ihmsen  V.  Lathrop,  104 
Pa.  St.  365  (no  partnership  exists  between  a 
general  manager  of  a  business  and  the  firm 
which  owns  it)  ;  Beeson  v.  Lang,  85  Pa.  St. 
197  (holding  that  the  members  of  a  com- 
mittee of  creditors  of  a  corporation  were  not 
partners,  as  tliey  did  not  agree  to  be  part- 
ners, did  not  receive  any  part  of  the  profits, 
and  did  not  hold  tliemselves  out  as  partners, 
but  were  managers  of  the  corporation  busi- 
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ness,  the  profits  of  which  had  been  tempo- 
rarily pledged  to  the  creditors). 

Tennensee. —  Fowler  v.  Stone's  River  Nat, 
Bank,  (Ch.  App.  1899)  57  S.  W.  209. 

Wisconsin. —  Appleton  V.  Smith,  24  Wis. 
331. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  35. 

In  case  both  the  conduct  and  the  agree- 
ment are  equivocal,  the  existence  or  non- 
existence of  a  partnership  may  become  a 
question  of  fact  for  the  jury.  Bacon  v.  Can- 
non, 2  Houst.  (Del.)  47;  Croarkin  v.  Hutch- 
inson, 167  111.  633,  58  N.  E.  678  [reversing 
87  111.  App.  557];  Reynolds  v.  Radke,  112 
111.  App.  575. 

51.  Devin  v.  Harris,  3  Greene  (Iowa)  186; 
Walters  Smith,  55  S.  W.  904,  21  Ky.  L. 
Rep.  1635;  Boisgerard  v.  Wall,  Sm.  &  M.  Ch. 
(Miss.)  404.  See  also  Estabrook  v.  Woods, 
192  Mass.  499',  78  N.  E.  538. 

52.  Waugh  V.  Carver,  2  H.  Bl.  235,  247 
( "  He  who  takes  a  moiety  of  all  the  profits 
indefinitely,  shall,  by  operation  of  law,  be 
made  liable  to  losses,  if  losses  arise  " )  ;  Grace 
V.  Smith,  1  W.  Bl.  998. 

53.  Georgia. —  Gray  v.  Blasingame,  110 
Ga.  343,  35  S.  E.  653,  construing  Code, 
§  2629. 

Illinois. —  Daugherty  v.  Heckard,  189  111. 
239,  59  N.  E.  569  [affirming  89  111.  App. 
544],  perhaps  the  court  meant  to  affirm  only 
the  doctrine  of  estoppel  in  pais;  but  its  lan- 
guage seems  to  commit  it  to  the  view  stated 
in  the  text. 

Iowa. —  Stanchfield  v.  Palmer,  4  Greene  23. 

Louisiana. — Baldey  v.  Brackenridge,  39  La. 
Ann.  660,  2  So.  410;  New  Orleans  v.  Gauth- 
reaux,  32  La.  Ann.  1126;  Robertson  v.  De 
Lizardi,  4  Rob.  300. 

New  Hampshire. —  Bromley  v.  Elliot,  38 
N.  H.  287,  75  Am.  Dec.  182. 

Pennsylvania. —  Wessels  V.  Weiss,  166  Pa. 
St.  490,  31  Atl.  247;  Gill  v.  Kuhn,  6  Serg. 
&  R.  333;  Lord  v.  Proctor,  7  Phila.  630. 

South  Carolina. —  Osborne  v.  Brennan,  2 
Nott  &  M.  427,  10  Am.  Dec.  614. 

Texas. —  Cothran  v.  Marmaduke,  60  Tex. 
370;  Fouke  v.  Brengle,  (Civ.  App.  1899)  51 
S.  W.  519;  Buchanan  v.  Edwards,  (Civ.  App. 
1899)  51  S.  W.  33;  Dilley  v.  Abright,  19  Tex. 
Civ.  App.  487,  48  S.  W.  548;  Cleveland  v. 
Anderson,  2  Tex.  App.  Civ.  Cas.  §  146. 

Vermont. —  Kellogg  V.  Griswold,  12  Vt. 
291. 

United  States. — .Einstein  v.  Gourdin,  8 
Fed.  Cas.  No.  4,320,  4  Woods  415. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  29. 
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view  that  a  partnership  may  be  created  by  construction  of  law  has  been  repu- 
diated in  England.^*  And,  in  order  tliat  persons  between  whom  there  is  no  actual 
partnership  be  held  liable  as  partners  to  third  persons,  a  case  of  estoppel  must  be 
made  out  against  them.  If  tliey  have  held  themselves  out  as  partners,  and  have 
thereby  misled  third  persons,  they  are  liable  as  partners  to  such  persons,^^  and  to 
no  others.^"  This  modern  rule  has  been  acted  upon  in  a  number  of  cases  decided 
in  the  United  States^''  and  in  Canada.^^ 

3.  Community  OF  Interest  — ^a.  In  General.  The  joint  ownership  of  property 
by  several  parties,  or  tlieir  community  of  interest  in  it,  will  not  of  itself  make 
them  partners,  or  warrant  third  persons  in  believing  that  a  partnership  exists.'''' 
If,  however,  two  or  more  persons  become  the  joint  owners  of  property  and 
thereafter  employ  it  in  carrying  on  a  joint  business  for  their  mutual  profit, 
they  render  themselves  liable  as  partners  to  those  dealing  with  them  in  the 
business.®^ 

b.  Sharing-  Profits  —  (i)  In  General.  According  to  the  rule  now  generally 
prevailing  both  in  England  and  in  America,  when  there  is  no  partnership  in  fact, 
merely  sharing  the  profits  of  a  venture  does  not  create  one  as  to  third  persons, 
who  have  not  been  legitimately  led  to  believe  that  one  exists.^^    The  older  English 


54.  Bullen  v.  Sharp,  L.  R.  1  C.  P.  86,  Harr. 
&  R.  117,  12  Jur.  N.,  S.  247,  35  L.  J.  C.  P. 
105,  14  L.  T.  Rep.  N.  S.  72,  14  Wkly.  Rep. 
33S. 

55.  Scarf  v.  Jardine,  7  App.  Cas.  345,  51 
L.  J.  Q.  B.  612,  47i  L.  T.  Rep.  N.  S.  25S,  30 
Wkly.  Rep.  893;  Dickinson  v.  Valpy,  10 
B.  &  C.  128,  8  L.  J.  K.  B.  0.  S.  51,  5  M.  &  R. 
126,  21  E.  C.  L.  63;  Pole  v.  Leask,  9  Jur. 
N.  S.  829,  33  L.  J.  Ch.  155,  8  L.  T.  Rep. 
N.  S.  645. 

56.  Bullen  v.  Sharp,  L.  R.  1  C.  P.  86,  Harr. 
&  R.  117.  12  Jur.  N.  S.  247,  35  L.  J.  C.  P. 
105,  14  L.  T.  Rep.  N.  S.  72,  14  Wkly.  Rep. 
338;  Pott  V.  Eyton,  3  C.  B.  32,  15  L.  J.  C.  P. 
257,  54  E.  C.  L.  32;  Wheatcroft  v.  Hickman, 
9  C.  B.  N.  S.  47,  99  E.  C.  L.  47,  8  H.  L.  Cas. 
268,  11  Eng.  Reprint  431,  7  Jur.  N.  S.  105, 

30  L.  J.  C.  P.  125,  3  L.  T.  Rep.  N".  S.  185,  8 
Wkly.  Rep.  754. 

57.  California. —  Reid  v.  F.  W.  Kreling's 
Sons'  Co.,  125  Cal.  117,  57  Pac.  773. 

Delaware. —  Ellison  v.  Stuart^  2  Pennew. 
179,  43  Atl.  836. 

Indiana. —  Spaulding  v.  Nathan,  21  Ind. 
App.  122,  51  N.  E.  742. 

Kentucky. — Stone  v.  Turfmen's  Supply  Co., 
103  Ky.  318,  45  S.  W.  78,  19  Ky.  L.  Rep. 
-2025;  Harlan  v.  Treasy,  62  S.  W.  266,  23 
Ky.  L.  Rep.  188. 

Maryland. —  Lightiser  v.  Allison,  100  Md. 
103,  59  Atl.  182. 

Minnesota. —  Tyler  v.  Omeis,  76  Minn.  537, 
79  X.  W.  528. 

Missouri. —  Bissell  v.  Warde,  129  Mo.  439, 

31  S.  W.  928;  Gamble  v.  Grether,  108  Mo. 
App.  340,  83  S.  W.  306;  Lamwersick  v. 
Boehmer,  77  Mo.  App.  136. 

Ohio. —  Russell  v.  Fenner,  21  Ohio  Cir.  Ct. 
527,  11  Ohio  Cir.  Dec.  754. 

Tennessee. —  Gore  v.  Benedict,  (Ch.  App. 
1901)  61  S.  W.  1054. 

Wyoming. —  Downer  v.  Holgate,  11  Wyo. 
261,  71  Pac.  1135,  8  Wyo.  334,  57  Pac.  918. 

United  States. —  Thompson  v.  Toledo  First 
Nat.  Bank,  111  U.  S.  529,  4  S.  Ct.  689,  28 
L.  ed.  507 ;  Earle  v.  Art  Library  Pub.  Co.,  95 
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Fed.  544;  Randle  v.  Barnard,  81  Fed.  682,  26 
C.  C.  A.  568. 

58.  MePherson  v.  Hoskins,  3  N.  Brunsw. 
430. 

59.  As  to  community  of  interest  between 
the  parties  see  supra,  III,  A,  2. 

60.  Maine. —  Harding  v.  Foxcroft,  6  Me. 
76,  joint  owners  of  a  vessel  were  but  ten- 
ants in  common  of  her,  and  of  a  cargo  which 
was  bought  by  them  severally. 

Massachusetts. —  Judson  v.  Adams,  8  Cush. 
556. 

Missouri. —  Maclay  v.  Freeman,  48  Mo. 
234. 

Pennsylvania. —  Fulton  v.  Dessin,  3  Pa.  Co. 
Ct.  318;  Brown  v.  Jaquette,  2  Del.  Co.  245. 

Washington. — Willamette  Casket  Co.  v.  Me- 
Goldrick,  10  Wash.  229,  38  Pac.  1021. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  38. 

61.  Burnley  v.  Rice,  18  Tex.  481;  London 
Gaslight,  etc.,  Co.  v.  Nieholls,  2  C.  &  P.  365, 
12  E.  C.  L.  620;  Noakes  v.  Barlow,  26  L.  T. 
Rep.  N.  S.  136,  20  Wkly.  Rep.  386. 

62.  Illinois. —  Donnan  v.  Gross,  3  111.  App. 
409. 

Indiana. —  Macy  v.  Combs,  15  Ind.  469,  77 
Am.  Dec.  103. 

Maine. —  Dwinel  v.  Stone,  30  Me.  384. 

Michigan. —  Colwell  v.  Britton,  59  Mich. 
350,  26  N.  W.  538. 

Minnesota. —  Fay  v.  Davidson,  13  Minn. 
523.  Compare  McDonald  v.  Campbell,  90 
Minn.  87,  104  N.  W.  760;  Warner  v.  Myriek, 
16  Minn.  91,  holding  that  an  agreement  to 
share  the  profits  of  a  business,  nothing  being 
said  about  the  losses,  will  constitute  a  part- 
nership as  to  third  persons. 

Mississippi. —  See  Dale  v.  Harrahan,  85 
Miss.  49,  37  So.  458,  construing  Code  (1892), 
§  4234. 

Missouri. —  Hughes  v.  Ewing,  162  Mo.  261, 
62  S.  W.  465;  Kelly  v.  Gaines,  24  Mo.  App. 
506.  Compare  Tamblyn  v.  Scott,  111  Mo. 
App.  46,  85  S.  W.  918. 

Montana. —  Parchen  v.  Anderson,  5  Mont. 
438,  5  Pac.  588,  51  Am.  Rep.  65. 

Nebraska. —  Garrett    v.    Republican  Pub. 
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doctrine"''  has  been  applied,  however,  in  some  American  decisions;  and  he  wlio 
takes  a  part  of  tlie  profits  indefinitely  is,  by  operation  of  law,  liable  for  losses  as 
a  partner,  on  the  principle  that,  by  taking  a  part  of  tlie  profits,  he  takes  from 
tlie  creditors  a  part  of  that  fund  which  is  the  secnrity  for  the  payment  of  their 
debts.^*  In  all  jurisdictions  the  fact  that  a  person  shares  tlie  profits  of  a  business 
tends  to  show  that  he  is  a  jmrtner  therein/''' 

(ii)  SiiARiNa  Profits  IN  LiETJ  OF  Intereht.  One  who  makes  a  lonafide 
loan  of  money  or  credit  to  the  owner  of  a  business,  in  consideration  of  a  share  of 
its  profits  in  iieu  of  interest,  does  not  thereby  become  liable  to  the  creditors  of 
the  business,  in  England,"®  or  in  most  of  the  American  jurisdictions."^    It  has  been 


Co.,  61  Nebr.  541,  85  N.  W.  537;  Waggoner 
V.  Creighton  First  Nat.  Bank,  43  Nebr.  84, 
61  N.  W.  112. 

Nevada. —  Horton  v.  New  Pass  Gold,  etc., 
Min.  Co.,  21  Nev.  184,  27  Pac.  376,  1018. 

New  Hampshire. —  Eastman  v.  Clark,  53 
N.  H.  276,  16  Am.  Rep.  192.  See,  however, 
Atherton  v.  Tilton,  44  N.  H.  452;  Bromley  v. 
Elliot,  38  N.  H.  287,  75  Am.  Dec.  182. 

New  Jersey. —  Seabury  v.  BoUes,  51  N.  J.  L. 
103,  16  Atl.  54,  11  L.  R.  A.  136  [affirmed  in 
52  N.  J.  L.  413,  21  Atl.  952]  ;  Wild  v.  Daven- 
port, 48  N.  J.  L.  129,  7  Atl.  295,  57  Am.  Rep. 
562.  See,  however,  Sheridan  v.  Medara,  10 
N.  J.  Eq.  469,  64  Am.  Dec.  464. 

West  Virginia. —  Chapline  V.  Conant,  3 
W.  Va.  507,  100  Am.  Dee.  766. 

United  States. —  Wilson  v.  Edmonds,  130 
U.  S.  472,  9  S.  Ct.  563,  32  L.  ed.  1025; 
Berthold  v.  Goldsmith,  24  How.  536,  16 
L.  ed.  762.  See,  however,  Oppenheimer  v. 
Clemmons,  18  Fed.  886;  Bigelow  v.  Elliot, 
3  Fed.  Cas.  No.  1,399,  1  Cliff.  28;  Bowas  v. 
Pioneer  Tow  Line,  3  Fed.  Cas.  No.  1,713,  2 
Sawj^  21. 

England. —  Pooley  v.  Driver,  5  Ch.  D. 
458,  46  L.  J.  Ch.  466,  36  L.  T.  Rep.  N.  S. 
79,  25  Wkly.  Rep.  162;  Wheatcroft  V.  Hick- 
man, 9  C.  B.  N.  S.  47,  99  E.  C.  L.  47,  8  H.  L. 
Cas.  268,  11  Eng.  Reprint  431,  7  Jur.  N.  S. 
105,  30  L.  J.  C.  P.  125,  3  L.  T.  Rep.  N.  S. 
185,  8  Wkly.  Rep.  745  [substantially  over- 
ruling Waugh  t'.  Carver,  2  H.  Bl;  235]. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  39. 

63.  Pott  V.  Eyton,  3  C.  B.  32,  15  L.  J. 
C.  P.  257,  54  E.  C.  L.  32;  Hesketh  v.  Blanch- 
ard,  4  East  144,  3  L.  J.  C.  P.  0.  S.  151; 
Waugh  V.  Carver,  2  H.  Bl.  235. 

64.  Alabama. —  Pollard  v.  Stanton,  7  Ala. 
761. 

Louisiana. —  Cooley  v.  Broad,  29  La.  Ann. 
345,  29  Am.  Rep.  332;  Robertson  v.  De 
Lizardi,  4  Rob.  300. 

Massachusetts. —  Bailey  v.  Clark,  6  Pick. 
372.  But  see  Holmes  v.  Old  Colony  R.  Corp., 
5  Gray  58. 

Neio  York.—  Leggett  v.  Hyde,  58  N.  Y.  272, 
17  Am.  Rep.  244  [affirming  1  Thomps.  &  C. 
418]  ;  Palliser  v.  Erhardt,  46  N.  Y.  App.  Div. 
222,  61  N.  Y.  Suppl.  191;  Farr  v.  Morrill,  53 
Hun  31,  5  N.  Y.  Suppl.  720;  Haas  v.  Roat, 
16  Hun  520;  Williams  V.  Gillies,  13  Hun  422 
[affirming  53  How.  Pr.  429,  and  reversed  on 
other  grounds  in  75  N.  Y.  197]  ;  Catskill 
Bank  v.  f.ray,  14  Barb.  471;.  Oakley  v.  Aspin- 
wall,  2  Sandf.  7  [reversed  on  other  grounds 
in  4  N.  Y.  513] ;  Ilackett  V.  Stanley,  6  N.  Y. 
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St.  265  [affirmed  in  115  N.  Y.  625,  22  N.  E. 
745] ;  Cushman  v.  Bailey,  1  Hill  526.  See 
also  Johnson  v.  Alexander,  46  N.  Y.  App. 
Div.  6,  01  N.  Y.  Suppl.  351  [affirmed  without 
opinion  in  167  N.  Y.  605,  60  N.  E.  1113]. 

North  Carolina. —  Motley  v.  Jones,  38  N.  C. 
144. 

Ofeio.— Wood  V.  Vallette,  7  Ohio  St.  172; 
Circleville  First  Nat.  Bank  v.  Ballard,  19 
Ohio  Cir.  Ct.  63,  10  Ohio  Cir.  Dec.  298.  But 
see  Harvey  v.  Childs,  28  Ohio  St.  319,  22  Am. 
Rep.  387. 

Pennsylvania. —  Caldwell  v.  Miller,  127  Pa. 
St.  442,  17  Atl.  983;  Edwards  v.  Tracy,  62 
Pa.  St.  374.  See,  however,  In  re  Gibbs,  157 
Pa.  St.  59,  27  Atl.  383,  22  L.  R.  A.  276; 
Heckert  v.  Fegely,  6  Watts  &  S.  139. 

Texas. —  Rahl  v.  Parlin,  etc.,  Co.,  27  Tex. 
Civ.  App.  72,  64  S.  W.  1007. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  39. 

Exceptions  to  rule. — The  sharing  of  profits 
by  a  mere  servant  (Burckle  v.  Eckhart,  3 
N.  Y.  132  [affirming  1  Den.  337]  ) ,  or  by  an 
insured  person  in  a  mutual  insurance  com- 
pany (People  V.  Security  L.  Ins.,  etc.,  Co.,  78 
N.  Y.  114,  34  Am.  Rep.  522,  7  Abb.  N.  Cas. 
198 ) ,  does  not  make  the  sharer  a  partner. 

65.  California. — Kennedy,  etc.,  Lumber  Co. 
V.  Tavlor,  (1892)  31  Pac.  1122,  construing 
Civ.  Code,  §  2395. 

Massachusetts. —  Pratt  V.  Langdon,  12 
Allen  544. 

Minnesota. —  Delaney  v.  Duteher,  23  Minn. 
373. 

New  Hampshire. —  Eastman  v.  Clark,  53 
N.  H.  276,  16  Am.  Rep.  192;  Atkins  v.  Hunt, 
14  N.  H.  205. 

North  Dakota. —  Braithwaite  v.  Power,  1 
N.  D.  455,  48  N.  W.  354. 

Ohio. —  Miller  v.  Sullivan,  1  Cine.  Super. 
Ct.  271. 

Wisconsin. —  Whitney  v.  Ludington,  17 
Wis.  140,  84  Am.  Dec.  734. 

United  States. —  Sun  Mut.  Ins.  Co.  v. 
Kountz  Line,  122  U.  S.  583,  7  S.  Ct.  1278, 
30  L.  ed.  1137;  Santiago  v.  Morgan,  21  Fed. 
Cas.  No.  12,331,  Hoffm.  Land  Cas.  447.  See 
also  In  re  Neasmith,  147  Fed.  160,  77  C.  C.  A. 
402. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  39. 

66.  Ex  p.  Tennant,  6  Ch.  D.  303,  37  L.  T. 
Rep.  N.  S.  284,  25  Wkly.  Rep.  854;  Bullen  V. 
Sharp,  L.  R.  1  C.  P.  86,  Harr.  &  R.  117,  12 
Jur.  N.  S.  247,  35  L.  J.  C.  P.  105,  14  L.  T. 
Rep.  N.  S.  72,  14  Wkly.  Rep.  338. 

67.  Florida.— Bnhoa  v.  Jones,  34  Fla.  539, 
16  So.  392. 
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held  in  a  number  of  cases,  however,  that  if  the  loan  is  a  contribution  to  the  capital 
of  the  business,  or  if  the  profits  are  to  be  shared  as  profits,  and  not  as  a  measure 
of  compensation  for  the  loan,  the  contracting  parties  are  partners  as  to  third  per- 
sons, although  their  contract  denies  such  relationship.'^^ 

(ill)  Sharing  Profits  in  Addition  to  Interest.  Where  in  addition  to 
receiving  interest  one  who  furnishes  money  for  a  business  is  to  share  in  the  profits 
he  is,  as  to  third  persons,  to  be  regarded  as  a  partner.*^" 

(iv)  Sharing  Profits  in  Lieu  of  Rent.  An  agreement  between  the 
lessor  of  property  and  the  lessee  that  the  former  shall  receive  for  its  use  a  share 
of  the  profits  of  the  lessee's  business,  in  which  it  is  used,  does  not  constitute  them 
partners,  even  as  to  third  persons.™    If,  however,  the  entire  agreement  between 


/ZKnois.— Williams  v.  Fletcher,  129  111.  356, 
21  N.  E.  783. 

loica. —  Clark  v.  Barnes,  72  Iowa  563,  34 
N.  W.  419. 

Maryland. —  Thillman  v.  Benton,  82  Md. 
64,  33  Atl.  485. 

^ew  York.—  Cassidy  v.  Hall,  97  N.  Y.  159 ; 
Atchison-Ely  l:  Thomas,  104  N.  Y.  App.  Div. 
368,  93  N.  Y.  Suppl.  693 ;  Keogh  v.  Minrath, 
S  N.  Y.  Suppl.  810  [affirmed  in  130  N.  Y. 
677,  29  N.  E.  1035]. 

Pennsylvania. — Waverly  Nat.  Bank  f.  Hall, 
150  Pa.  St.  466,  24  Atl.  665,  30  Am.  St.  Rep. 
823. 

Rhode  Island. —  Boston,  etc..  Smelting  Co. 
V.  Smith,  13  R.  I.  27,  43  Am.  Rep.  3. 

Tennessee. —  Polk  v.  Buchanan,  5  Sneed 
721,  holding  that  the  mere  fact  that  one  is 
to  receive  a  certain  portion  of  the  net  profits 
of  a  firm  in  consideration  of  his  acceptance 
of  certain  drafts  will  not  make  him  liable 
as  a  partner,  if  there  was  no  holding  out  as 
such  and  his  name  has  not  been  used  as  a 
partner. 

Wisconsin. —  Ford  v.  Smith,  27  Wis.  261. 

United  States. —  Meehan  v.  Valentine,  145 
U.  S.  611,  12  S.  Ct.  972,  36  L.  ed.  835  [affirm- 
ing 29  Fed.  276]. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  40. 

Written  contract  necessary. —  It  is  some- 
times required  that  such  a  contract  shall  be 
in  writing,  in  order  to  exempt  the  lender 
from  partnership  liability  to  third  persons. 
Wessels  v.  Weiss,  166  Pa.  St.  490,  31  Atl. 
247 ;  Poundstone  v.  Hamburger,  139  Pa.  St. 
319,  20  Atl.  1054;  Hart  v.  Kelley,  83  Pa.  St. 
286. 

Loan  absolutely  refunded. —  Where  it  is 
agreed  that  money  loaned  for  the  benefit  of 
a  business  shall  be  absolutely  refunded,  with- 
out regard  to  the  profits,  the  lender  is  not 
rendered  liable  to  creditors,  or  a  partner, 
merely  because  he  is  to  receive  a  share  of  the 
profits.    Eager  v.  Crawford,  76  N.  Y.  97. 

68.  Connecticut. —  Tyler  v.  Waddingham, 
58  Conn.  375,  20  Atl.  335,  8  L.  R.  A.  657; 
Parker  v.  Canfield,  37  Conn.  250,  9  Am.  Rep. 
317. 

Louisiana. —  Dennistoun  v.  Debuys,  6  Mart. 
N.  S.  48,  holding  that  one  furnishing  another 
with  capital,  for  which  the  latter  is  to  pay 
interest  proportioned  to  his  profits,  is  liable 
as  a  partner  to  third  persons. 

Maryland. —  Rowland  v.  Long,  45  Md. 
439. 

Neto  York. —  Magovern  v.  Robertson,  116 


N.  Y.  61,  22  N.  E.  398,  5  L.  R.  A.  589  [re- 
versing 40  Hun  166] ;  Leggett  v.  Hyde,  58 
N.  Y.  272,  17  Am.  Rep.  244  [affirming  1 
Thomps.  &  C.  418] ;  Haas  v.  Roat,  26  Hun 
632;  Hackett  v.  Stanley,  14  Daly  210,  2  N.  Y. 
St.  266  [affirmed  in  115  N.  Y.  625,  22  N.  E, 
745]. 

Texas. —  Cleveland  v.  Anderson,  2  Tex.  App. 
Civ.  Cas.  §  146. 

Wisconsin. —  Rosenfield  v.  Haight,  53  Wis. 
260,  10  N.  W.  378,  40  Am.  Rep.  770. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  40. 

One  who  contributes  a  sum  to  the  use  and 
business  of  a  partnership,  on  condition  that 
he  is  to  receive  a  part  of  the  profits  of  the 
business,  is  a  partner  as  to  third  persons 
dealing  with  the  firm.  Leggett  v.  Henne- 
berger,  1  Thomps.  &  C.  (N.  Y.)  418  [affirmed 
in  26  N.  Y.  272,  17  Am.  Rep.  244]. 

69.  New  Jersey. —  Sheridan  v.  Medora,  10 
N.  J.  Eq.  469,  64  Am.  Dec.  464,  money  loaned 
at  six  per  cent  with  an  agreement  that  in 
case  the  debtor  succeeded  twenty-five  per  cent 
was  to  be  paid. 

New  York. —  Hackett  v.  Stanley,  115  N.  Y. 
625,  22  N.  E.  745.  But  see  Curry  v.  Fowler, 
87  N.  Y.  33,  41  Am.  Rep.  343  [affirming  46 
N.  Y.  Super.  Ct.  195] ;  Richardson  v.  Hugh- 
itt,  76  N.  Y.  55,  32  Am.  Rep.  267. 

Pennsylvania. —  Wessels  v.  Weiss,  166  Pa. 
St.  490,  31  Atl.  247. 

South  Carolina. —  Pierson  v.  Steinmyer,  4 
Rich.  309. 

Texas. —  Kelley  Island  Lime,  etc.,  Co.  v. 
Masterson,  (1906)  93  S.  W.  427;  Dilley  v. 
Abright,  19  Tex.  Civ.  App.  487,  48  S.  W. 
648. 

Wisconsin. —  Miller  v.  Price,  20  Wis.  117. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  41. 

Contra. — ^  Meehan  v.  Valentine,  145  U.  S. 
611,  12  S.  Ct.  972,  36  L.  ed.  835  [affirming 
29  Fed.  276]. 

70.  /ZZmois.— Parker  v.  Fergus,  43  111.  437, 
part  of  a  building  was  rented  for  opera,  for 
one-half  the  net  proceeds  of  the  business. 

Maine. —  Thompson  v.  Snow,  4  Me.  264,  16 
Am.  Dec.  263. 

Massachusetts. —  Holmes  v.  Old  Colony  R. 
Corp.,  5  Gray  58 ;  Cutler  v.  Winsor,  6  Pick. 
335,  17  Am.  Dec.  385. 

Neio  Jersey. —  Austin  v.  Neil,  62  N.  J.  L. 
462,  41  Atl.  834  [discrediting  Sheridan  v.  Me- 
dara,  10  N.  J.  Eq.  469,  64  Am.  Dec.  464]  ; 
Perrine  v.  Hankinson,  11  N.  J.  L.  181. 

New  York. — Heimstreet  v.  Howland,  5  Den. 
68. 
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the  parties,  including  the  lease  provision,  shows  that  they  intended  to  become 
proprietors  of  a  common  business,  for  tlieir  mutual  profit,  they  will  be  liable  as 
partners  to  creditors  of  the  business,  although  they  expressly  declare  that  they 
are  not  in  partnership.''' 

(v)  Sharing  Profiw  in  Lieu  of  oit  in  AnurnoN  to  (Jomj'knhation  Fou 
Services.  According  to  the  weight  of  authority  one  who,  without  any  interest 
in  the  business  property,  is,  by  agreement,  to  receive  as  compensation  for  his  serv- 
ices, and  only  as  compensation  therefor,  a  certain  proportion  of  the  profits  of  the 
business  or  a  stipulated  sum,  together  with  a  certain  proportion  of  the  profits, 
and  is  neither  held  out  to  the  world  as  a  partner  nor  through  the  negligence  of  the 
owner  of  the  business  permitted  to  hold  himself  out  as  a  partner,  is  not  a  partner 
either  as  to  the  owner  or  third  persons.''^  If,  however,  the  services  of  one  party 
are  his  contribution  to  the  capital  of  the  concern,  and  he  is  entitled  to  share  in  the 


Pennsylvania. —  Dunham  v.  Rogers,  1  Pa. 
St.  255. 

Texas. —  Friedlander  v.  Hillcoat,  (1890) 
14  S.  W.  786. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  42. 

Illustrations. —  A  contract  between  the 
lessor  and  lessee  of  a  hotel  that  the  former 
should  receive  one  tenth  of  the  gross  receipts 
for  rent  does  not  create  a  partnership  as  to 
third  persons.  McDonnell  v.  Battle  House 
Co.,  67  Ala.  90,  42  Am.  Rep.  99.  A  partner- 
ship does  not  exist  as  to  third  persons  by 
reason  of  an  agreement  between  the  owner  of 
a  lot  of  mules  and  a  railroad  contractor  that 
the  latter  is  to  pay  the  former  half  of  the 
profits  of  work  on  which  the  mules  are  used 
by  the  latter.  Emberson  v.  McKenna,  (Tex. 
App.  1899)  16  S.  W.  419. 

71.  Merrall  v.  Dobbins,  169  Pa.  St.  480, 
32  Atl.  578;  Brown  Higginbotham,  5  Leigh 
(Va.)  583,  27  Am.  Dec.  618. 

In  Georgia  the  rule  is  as  follows :  "  Though 
an  agreement  between  two  parties  concerning 
a  particular  business,  in  which  real  estate 
belonging  to  one  of  them  is  to  be  used,  be 
denominated  '  a  lease,'  and  the  fruit  to  accrue 
to  the  owner  of  such  estate  be  called  '  rent,' 
yet  if  it  appear  that  such  fruit  is  to  come 
only  from  the  '  nett  profits  '  of  the  business, 
and  is  not  to  exceed  a  certain  proportion  of 
them,  the  parties  will  in  law  be  regarded  as 
partners."  Dalton  City  Co.  v.  Dalton  Mfg. 
Co.,  33  Ga.  243  {quoted  in  Powell  v.  Moore 
79  Ga.  524,  4  S.  E.  383].  See  also  Dalton 
City  Co.  V.  Hawes,  37  Ga.  115;  Buckner  v. 
Lee,  8  Ga.  285. 

72.  Alabama. —  Hodges  v.  Dawes,  6  Ala. 
215;  Shropshire  v.  Shepperd,  3  Ala.  733. 

Colorado. —  Le  Fevre  v.  Castagnio,  5  Colo. 
564. 

Connecticut. —  Pond  v.  Cummins,  50  Conn. 
372 ;  Loomis  v.  Marshall,  12  Conn.  69,  30  Am. 
Dec.  696  {distinguished  in  Bucknam  v.  Bar- 
num,  15  Conn.  67]. 

Illinois. —  Burton  v.  Goodspeed,  69  111.  237 ; 
Smith  V.  Vanderburg,  46  111.  34;  Parker  v. 
Fergus,  43  111.  437. 

loioa. —  Holbrook  v.  O'Berne,  56  Iowa  324, 
9  N.  W.  291. 

Kansas. —  Shepard  v.  Pratt,  16  Kan.  209. 

Louisiana. —  Hallet  v.  Dcsban,  14  La.  Ann. 
529;  Taylor  v.  De  Sotolingo,  6  La.  Ann.  154. 

Maryland. — Reddington  v.  I^anahan,  59  Md. 
429;  Crawford  v.  Austin,  34  Md.  49;  Kerr  v. 
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Potter,  6  Gill  404  {overruling  Taylor  v. 
Terme,  3  Harr.  &  J.  505]. 

Massachusetts. —  Partridge  v.  Kingman,  130 
Mass.  470;  Com.  v.  Bennett,  118  Mass.  443; 
Bradley  v.  White,  10  Mete.  303,  43  Am.  Dec. 
435;  Denny  v.  Cabot,  0  Mete.  82.  See  also 
Estabrook  v.  Woods,  192  Mass.  499,  78  N.  E 
538. 

Mississippi. —  Fairly  v.  Nash,  70  Miss.  193, 
199,  12  So.  149,  "The  question  is  whether 
the  profits  are  taken  as  in  a  distribution  of 
a  joint  estate  ...  or  ...  as  compensation 
for  services  as  agent." 

Missouri. —  Webb  v.  Liggett,  6  Mo.  App. 
345. 

Nebraska. —  Waggoner  v.  Creighton  First 
Nat.  Bank,  43  Nebr.  84,  61  N.  W.  112.  See, 
however,  Roggenkamp  v.  Hargreaves,  39  Nebr. 
540,  58  N.  W.  162;  Strader  v.  White,  2  Nebr. 
348. 

Nevada. —  Mason  v.  Hackett,  4  Nev.  420. 

New  Hampshire. —  Bromley  v.  Elliot,  38 
N.  H.  287,  75  Am.  Dec.  182. 

New  Jersey. — Voorhees  v.  Jones,  29  N.  J.  L. 
270 ;  Perry  v.  Smith,  29  N.  J.  L.  74. 

New  York. —  Lewis  v.  Greider,  51  N.  Y. 
231;  Burckle  v.  Eckhart,  3  N.  Y.  132  {af- 
firming 1  Den.  337]  ;  Butler  v.  Finck,  21  Hun 
210;  Lamb  v.  Grover,  47  Barb.  317;  Conklin 
V.  Barton,  43  Barb.  435;  Clark  v.  Gilbert,  32 
Barb.  576  {reversed  on  other  grounds  in  26 
N.  Y.  279,  84  Am.  Dee.  189];  Hodgman  i: 
Smith,  13  Barb.  302;  Beudel  v.  Hettrick,  35 
N.  Y.  Super.  Ct.  405,  45  How.  Pr.  198; 
Ogden  V.  Astor,  4  Sandf .  311;  Ludowieg  v. 
Talcott,  47  Misc.  77,  93  N.  Y.  Suppl.  621; 
Winne  v.  Brundage,  40  N.  Y.  Suppl.  225; 
Muzzy  V.  Whitney,  10  Johns.  226.  See,  how- 
ever, Greenwood  v.  Brink,  1  Hun  227 ;  Fitch 
V.  Hall,  16  How.  Pr.  175;  Everett  v.  Coe,  5 
Den.  180;  Dob  v.  Halsey,  16  Johns.  34,  8  Am. 
Dec.  293. 

South  Carolina. —  Bartlett  v.  Levy,  2 
Strobh.  471,  49  Am.  Dec.  606. 

Tea^as.— Cherry  v.  Owsley,  (1888)  10  S.  W. 
519;  Missouri  Pac.  R.  Co.  v.  Jolmson,  (1S88) 
7  S.  W.  838;  Buzard  v.  Greenville  Bank,  07 
Tex.  83,  2  S.  W.  54,  60  Am.  Rep.  7;  Stevens 
V.  Gainesville  Nat.  Bank,  62  Tex.  499;  Mur- 
ray Ginning  System  Co.  v.  Denton  Exch, 
Nat.  Bank,  (Civ.  App.  1901)  61  S.  W.  508. 

Virginia. —  Jackson  v.  Haynie,  106  Va.  365, 
56  S. 'E.  148. 

Wisconsin. —  Nicliolaus  v.  Thielges,  50  Wis. 
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profits  as  a  proprietor  in  tlie  business,  having  a  lien  upon  tliem  and  upon  the  stock 
as  against  the  private  creditors  of  the  other  proprietors,  he  is  a  partner;'''^  and  so 
far  as  third  persons  are  concerned,  it  does  not  matter  tliat  he  does  not  intend  to 
become  a  partner,  nor  that  his  associates  in  the  business  have  contracted  for  his 
exemption  from  partnership  Uability.^^ 

(vi)  Sharing  Gross  Receipts.  The  general  rule  is  that  an  agreement 
between  persons  to  share  the  gross  receipts  of  a  business,  or  to  divide  the  products 
of  an  enterprise  in  gross,  will  render  them  liable  as  partners  to  third  persons,'^^ 
whenever  it  constitutes  them  partners  inter  se ;  ™  but  only  in  such  cases,  unless 
they  hold  themselves  out  as  partners/'' 


4fll,  7  N.  W.  341.  But  compare  Upham  v. 
Hewitt,  42  Wis.  85. 

United  States. —  Berthold  v.  Goldsmith,  24 
How.  536,  10  L.  ed.  762;  Brown  v.  Hicks,  24 
Fed.  811;  Einstein  v.  Gourdin,  8  Fed.  Gas. 
No.  4,320,  4  Woods  415. 

England. —  Ross  v.  Parkyns,  L.  R.  20  Eq. 
331,  44  L.  J.  Ch.  610,  30  L.  T.  Rep.  N.  S.  331, 
24  Wkly.  Rep.  5. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §§  43, 
44. 

But  see  Warner  v.  Myrick,  16  Minn.  91; 
Wright  V.  Davidson,  13  Minn.  449;  Curtis  V. 
Cash,  84  N.  C.  41 ;  Reynolds  v.  Pool,  84  N.  C. 
37,  37  Am.  Rep.  607 ;  Purviance  v.  McClintee, 
6  Serg.  &  R.  (Pa.)  259. 

No  proprietary  interest  or  lien  on  the 
profits. — A  stipulation  that  the  compensation 
for  the  services  of  an  agent  or  servant  shall 
he  proportioned  to  the  profits  of  a  business, 
without  giving  him  a  proprietary  interest  in, 
or  specific  lien  upon,  the  profits,  has  never 
been  held  to  constitute  him  a  partner.  Lee 
V.  Wimberly,  102  Ala.  539,  15  So.  444; 
Brockway  Burnap,  16  Barb.  (N.  Y.)  309; 
Cothran  v.  Marmaduke,  60  Tex.  370;  Goode 
V.  McCartney,  10  Tex.  193;  Stoeker  v. 
Brockelbank,  15  Jur.  591,  20  L.  J.  Ch.  401, 
3  Macn.  &  G.  250,  49  Eng.  Ch.  189,  42  Eng. 
Reprint  257 ;  Mair  V.  Glennie,  4  M.  &  S.  240, 
10  Rsv.  Rep.  445. 

Form  of  stipulation. —  For  a  time  it  was 
thought  important  for  the  stipulation  to 
provide  that  the  compensation  should  be  "  a 
sum  equal  to  a  certain  share  of  the  profits  " 
and  not  that  it  should  be  "  a  certain  share  " ; 
for,  if  the  latter  form'  of  expression  were 
used,  it  was  desmed  to  convert  the  agent  into 
a  partner,  as  to  third  persons,  however  clear 
was  the  intent  of  the  parties  that  he  should 
liave  no  proprietary  interest  in  or  control 
over  the  business.  Catskill  Bank  v.  Gray, 
14  Barb.  (N.  Y.)  471;  Ditsche  v.  Becker,  6 
Phila.  (Pa.)  176;  Ex  p.  Digby,  1  Deac.  341, 
2  Mont.  &  A.  735,  38  E.  C.  L.  605;  Ex  p. 
Rowlandson,  1  Rose  89;  Ex  p.  Hamper,  17 
Ves.  Jr.  403,  11  Rev.  Rep.  115,  34  Eng.  Re- 
print 156.  This  view  has,  however,  been  dis- 
carded. Parker  v.  Canfield,  37  Conn.  250, 
267,  9  Am.  Rep.  317  ("The  mere  use  of  the 
expression  '  a  sum  equal  to  the  profits '  in 
lieu  of  the  word  '  profits '  does  not  change 
the  nature  of  the  contract");  Beecher  v. 
Bush,  45  Mich.  188.  195,  7  N.  W.  785,  40  Am. 
Rep.  465  ("Tlie  intent  in  this  case  is  too 
manifest  to  be  put  aside  by  any  mere  in- 
genuity in  the  use  of  words  " )  ;  BuUen  v. 


Sharp,  L.  R.  1  C.  P.  86,  Harr!  &  R.  117,  12 
Jur.  N.  S.  247,  35  L.  J.  C.  P.  105,  14  L.  T. 
Rep.  N.  S.  72,  14  Wkly.  Rep.  338. 

In  Georgia  the  rule  is  "  that  if  one  is  to 
receive  a  certain  proportion  of  the  profits, 
as  one  third  or  one  half,  as  profits,  he  is  a 
partner.  If  a  certain  sum  is  agreed  to  be 
paid  out  of  profits,  and  the  party  does  not 
look  to  that  alone  for  payment,  he  is  not 
a  partner ;  but  if  the  sum  to  be  paid  is  not 
fixed,  but  may  be  increased  or  diminislied  by 
the  amount  or  accidents  of  the  business,  then 
the  receiver  is  a  partner."  Buckner  v.  Lee,  8 
Ga.  285,  289  [quoted  in  Brandon  v.  Conner, 
117  Ga.  759,  45  S.  E.  371,  63  L.  R.  A.  260]. 
See  also  Adams  v.  Carter,  53  Ga.  160;  Perry 
V.  Butt,  14  Ga.  699.  And  this  is  so,  al- 
though it  is  provided  by  statute  (Ga.  Civ. 
Code,  §  2029)  that  "a  joint  interest  in  the 
partnership  property,  or  a  joint  interest  in 
the  profits  and  losses  constitutes  a  partner- 
ship as  to  third  persons."  A  common  inter- 
est in  profits  alone  does  not.  Sankey  v.  Co- 
lumbus Iron  Works,  44  Ga.  228.  See  also 
Brandon  v.  Conner,  117  Ga.  759,  45  S.  E. 
371,  63  L.  R.  A.  260. 

73.  lUingworth  v.  Parker,  62  111.  App.  650 ; 
Dame  v.  Kempster,  146  Mass.  454,  458,  15 
N.  E.  927  ("Each  defendant  is  entitled  to 
a  share  of  the  profits  as  profits,  and  he  has  a 
lien  upon  them  and  upon  the  stock  as  against 
the  private  creditors  of  either  of  the  others. 
.  .  .  This,  according  to  all  the  authorities, 
made  them  partners")  ;  Dutcher  v.  Buck,  96 
Mich.  160,  55  N.  W.  676,  20  L.  R.  A.  776; 
Eastman  v.  Clark,  58  N.  H.  276,  278,  16  Am. 
Rep.  192  (there  must  he  a  common  interest 
in  the  profits  as  a  principal  trader,  as  dis- 
tinguished from  a  right  to  share  them  as 
compensation).  See  also  Pettee  v.  Appleton, 
114  Mass.  114;  Getehell  v.  Foster,  100  Mass. 
42;  Brigham  v.  Clark,  100  Mass.  430. 

74.  Pettee  v.  Appleton,  114  Mass.  114; 
Dutcher  v.  Buck,  96  Mich.  100,  55  N.  W.  076, 
20  L.  R.  A.  776;  Cleveland  Paper  Co.  v. 
Courier  Co.,  67  Mich.  152,  34  N.  W.  556. 

75.  Adams  v.  Carter,  53  Ga.  160;  Lynch 
V.  Thompson,  61  Miss.  354;  Farmers'  Ins.  Co. 
V.  Ross,  29  Ohio  St.  429. 

76.  See  snpra,  III,  A,  2,  c,  (x). 

77.  Alahama. — McDonnell  v.  Battle  House 
Co.,  67  Ala.  90,  42  Am.  Rep.  99. 

Indiana. —  Heshion  v.  Julian,  82  Ind.  576. 

Massachusetts. —  La  Mont  v.  Fullam,  133 
Mass.  583;  Bishop  v.  Shepherd,  23  Pick.  492. 

Michigan. —  Beecher  v.  Bush,  45  Mich.  188, 
7  N.  W.  785,  40  Am.  Rep.  405. 
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(vn)  SiiAitma  Lohheh  Only.  Agreements  Ly  wliicli  pereons,  interested  in  an 
enterprise,  bind  tlieniHelves  to  tsliare  its  losses,  but  not  its  profits,  cannot  constitute 
a  true  partnersliip  ;  for  tliey  do  not  ])rovide  for  the  conduct  of  a  common  husi- 
uess  with  a  view  of  pi'oiit.  Still  tlie  parties  will  be  liable  as  partners  to  third 
persons,  wlio  are  induced  to  deal  with  them  by  their  representations  that  they  are 
in  partnership.'^" 

(vin)  Sharing  Profith  Only.  It  has  been  held  that  to  constitute  one  a 
partner,  as  to  third  j^ersons,  it  is  not  necessary  that  he  should  agree  to  share  in 
the  losses  of  the  business ;  sharing  in  the  profits  is  sufficient.'*'^ 

(^ix)  /Sharing  Both  Profits  and  Loss.  The  normal  partnership  divides  its 
profits  and  its  losses  between  all  of  its  members.  Accordingly  an  agreement 
between  business  associates  that  they  shall  share  ratably  in  the  profits  and  loss  of 
an  adventure  indicates  that  they  are  partners  therein  ;  and  will  make  out  a  case 
of  partnership  against  them,  in  behalf  of  third  persons,  unless  they  show  that  they 
shared  the  profits  and  loss  in  some  other  capacity  than  that  of  partners.*" 

4.  Estoppel  by  Holding  Out  as  Partner  —  a.  In  General.  When  persons  hold 
themselves  out  as  partners,  in  a  particular  business,  and  thereby  induce  others  to 
deal  with  them  in  that  capacity,  it  is  no  defense  to  actions  brought  against  them 


Montana. — ^Michener  v.  Fransham,  33  Mont. 
108,  81  Pac.  953. 

Vermont. —  Bowman  v.  Bailey,  10  Vt.  170, 
where  one  person  furnishes  a  boat  and  an- 
other sails  it,  an  agreement  to  divide  the 
gross  earnings  does  not  constitute  a  partner- 
ship. 

England. —  Dry  v.  Boswell,  1  Campb.  329; 
Heyhoe  v.  Burge,  9  C.  B.  431,  19  L.  J.  C.  P. 
243,  67  E.  C.  L.  431 ;  Wilkinson  V.  Frasier,  4 
Esp.  182;  Benjamin  v.  Porteus,  2  H.  Bl.  590. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  45. 

But  compare  Cotter  v.  Bettner,  1  Bosw. 
(N.  Y.)  490. 

78.  Austin  v.  Thomson,  45  N.  H.  113,  an 
arrangement  between  two  persons  for  coopera- 
tive housekeeping  is  not  a  partnership. 

79.  Moss  V.  Jerome,  10  Bosw.  (N.  Y.)  220. 

80.  Sager  v.  Tupper,  38  Mich.  258;  Man- 
hattan Brass,  etc.,  Co.  v.  Sears,  45  N.  Y.  797, 

6  Am.  Eep.  177;  Cleveland  v.  Anderson,  2 
Tex.  App.  Civ.  Cas.  §  146;  Geddes  v.  Wal- 
lace, 2  Bligh  270,  4  Eng.  Reprint  328 ;  Brown 
V.  Tappseott,  9  L.  J.  Exch.  139,  6  M.  &  W. 
119;  Bond  v.  Pittard,  7  L.  J.  Exch.  78,  3 
M.  &  W.  357.  See  also  Ontario  Bank  v. 
Hennessey,  48  N.  Y.'  545 ;  Wood  v.  Vallette, 

7  Ohio  St.  172. 

81.  Alabama. —  McCrary  v.  Slaughter,  58 
Ala.  230. 

Georgia. —  Brandon  v.  Conner,  117  Ga.  759, 
45  S.  E.  371,  63  L.  R.  A.  260;  Sankey  v. 
Columbus  Iron  Works,  44  Ga.  228;  Martin 
V.  Tidwell,  36  Ga.  332. 

Kentucky. —  Scott  v.  Colmesnil,  7  J.  J. 
Marsh.  416. 

Blassachusetts. —  Baring  v.  Crafts^  9  Mete. 
380. 

Minnesota. —  McKasy  v.  Huber,  65  Minn.  9, 
G7  N.  W.  650. 

Missouri. —  Martin  v.  Cropp,  61  Mo.  App. 
607.  But  compare  Clifton  v.  Howard,  89  Mo. 
192,  1  S.  W.  26,  58  Am.  Rep.  97. 

New  York. —  Galwey  v.  Nordlinger,  121 
N.  Y.  699,  24  N.  E.  1100  [afflrm.ing  4  N.  Y. 
Suppl.  649]  ;  Mnson  v.  Partridge,  66  N.  Y. 
633;  Smith  v.  Wriglit,  4  Abb.  Dec.  274,  1 
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Abb.  Pr.  243  [affirming  5  Sandf.  113];  Za- 
briskie  v.  Coates,  41  N.  Y.  App.  Div.  316,  58 
N.  Y.  Suppl.  523 ;  Mohawk  Nat.  Bank  v.  Van 
Slyck,  29  Hun  188;  Fitch  v.  Hall,  25  Barb. 
13;  Arguimbo  v.  Hillier,  49  N.  Y.  Super.  Ct. 
253;  Porter  v.  Lobach,  2  Bosv/.  188;  Rich- 
ardson V.  Case,  3  N.  Y.  Civ.  Proc.  295; 
Walden  v.  Sherburne,  15  Johns.  409. 

Pennsylvania. —  Sims  v.  Willing,  8  Serg. 
&  R.  103. 

South  Carolina. —  Bivingsville  Cotton  Mfg. 
Co.  V.  Bobo,  11  Rich.  386. 

Texas. — Edwards  v.  Buchanan,  14  Tex.  Civ. 
App.  268,  36  S.  W.  1022,  (Civ.  App.  1899) 
51  S.  W.  33;  Stratton  v.  O'Connor,  (Civ. 
App.  1896)  34  S.  W.  158. 

Vermont. —  Noyes  v.  CushmaUj  25  Vt.  390. 

United  States. —  Beauregard  v.  Case,  91 
U.  S.  134,  23  L.  ed.  263 ;  Felichy  v.  Hamilton, 
8  Fed.  Cas.  No.  4,719,  1  Wash.  491;  Marsh 
V.  Northwestern  Nat.  Ins.  Co.,  16  Fed.  Cas. 
No.  9,118,  3  Biss.  351. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  47. 

Net  profits. —  A  partnership  as  to  third 
persons  is  a  joint  interest  in  the  net  profits 
of  an  adventure  or  business,  or  in  the  profits 
as  affected  by  the  losses.  Chapman  v.  Deve- 
reux,  32  Vt.  616. 

Ovsfners  of  the  freight  and  cargo  of  a  vessel 
who  share  profits  and  losses  are  partners, 
and  the  assignee  of  one  of  them  takes  his 
share  subject  to  an  account  of  the  voyage. 
Nieoll  V.  Mumford,  4  Johns.  Ch.  (N.  Y.)  522 
[reversed  on  other  grounds  in  20  Johns. 
611]. 

Where  persons  agree  to  combine  property 
or  labor  or  both  in  a  common  undertaking, 
sharing  profit  and  loss,  they  are  partners  as 
to  third  persons.    Perry  v.  Butt,  14  Ga.  699. 

Proving  real  agreement. —  P.articipation  in 
the  profits  and  losses  of  a  firm  does  not  neces- 
sarily make  one's  interest  the  firm  property 
such  as  to  subject  it  to  execution  for  his  in- 
dividual debts.  Any  presumption  from  such 
participation  may  be  rebutted  by  proof  of 
the  real  agreement.  State  v.  Finnj  11  Mo. 
App.  546. 
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by  such  others  that  tliere  is  no  partnership  between  them.^^  And  one  who  holds 
out  another  as  his  partner  will  be  liable  as  such  for  the  acts  of  the  other  in  the 
name  and  on  account  of  the  llrna,  if  within  the  scope  of  the  firm's  business, 
although  he  was  not  consulted  in  the  matter.^^    And  one  who  knowingly  permits 


82.  Arkansas. —  Pike  v.  Douglass,  28  Ark. 
59. 

Delaware. —  Deputy  v.  Harris,  1  Marv.  100, 
40  Atl.  714. 

Florida. —  Dubos  v.  Jones,  34  Fla.  539,  16 
So.  392. 

Georgia. —  Barnett  Line  of  Steamers  v. 
Blackmar,  53  Ga.  98;  Perry  v.  Butt,  14  Ga. 
699. 

llli)iois.— Smith  v.  Kniglit,  71  111.  148,  22 
Am.  Kep.  94;  Neilioff  v.  Dudley,  40  111.  406; 
Wilson  i\  Eoelofs,  88  111.  App.  480. 

Indiana. —  Stephenson  v.  Cornell,  10  Ind. 
475. 

loioa. —  Winter  v.  Pipher,  96  Iowa  17,  64 
N.  W.  663;  Ruddick  v.  Otis,  33  Iowa  402. 

Louisiana. —  Lee  v.  Bullard,  3  La.  Ann. 
462.  See  also  Fearn  v.  Tiernan,  4  Eob.  367. 
But  compare  Buford  v.  Sontheimer,  116  La. 
500,  40  So.  851. 

Massachusetts. —  Gretcliell  v.  Foster,  106 
Mass.  42;  Pratt  V.  Langdon,  97  Mass.  97; 
Eice  V.  Austin^  17  Mass.  197. 

Michigan. —  Van    Kleeck  McCabej  87 

Mich.  599,  49  N.  W.  872,  24  Am.  St.  Eep.  182 
(holding  that  where  persons  hold  themselves 
out  as  partners,  the  liability  of  one  of  them 
to  persons  dealing  with  the  firm  is  not  af- 
fected by  the  fact  that  he  was  induced  to 
join  the  firm  by  the  other's  misrepresenta- 
tions) ;  Wright  V.  Weimeister,  87  Mich.  594, 
49  N.  W.  870;  Bishop  v.  Austin,  66  Mich.  515, 
33  N.  W.  525. 

Minnesota. —  McCarthy  v.  Nash.  14  Minn. 
127. 

Mississippi. —  Boisgerard  v.  Wallj  Sm.  & 
M.  Ch.  404,  "  To  third  persons,  these  articles 
[of  partnership]  may  be  qualified,  super- 
seded, or  waived,  by  the  conduct  of  the 
partners." 

Missouri. —  Young  v.  Smith.  25  Mo.  341 ; 
Schultze  V.  Steele,  69  Mo.  App.  614. 

Montana. —  Parchen  v.  Anderson,  5  Moiit. 
438,  5  Pac.  588,  51  Am.  Eep.  65. 

Nevada. —  See  Sargent  v.  Collins,  3  Nev. 
260. 

New  York. —  Johanning  v.  Wilson,  86  N.  Y. 
Suppl.  7  (that  defendants  attempted  the 
fraudulent  organization  of  a  partnership  is 
no  defense  to  action  by  third  persons)  ; 
Burckle  v.  Eckart,  1  Den.  337. 

Ohio. —  Johnson  V.  Morrison,  8  Ohio  Dec. 
(Eeprint)  597,  9  Cine.  L.  Bui.  51. 

Oklahoma. —  Johnson  v.  J.  J.  Douglass  Co., 
8  Okla.  594,  58  Pac.  743. 

Oregon. — -North  Pac.  Lumber  Co.  v.  Spore, 
44  Dreg.  462,  75  Pac.  890. 

Pennsylvania. —  Shafer  v.  Eandolph,  99 
Pa.  St.  250  (persons  holding  themselves  out 
to  third  parties  as  partners  will  be  bound  to 
such  third  persons  as  partners,  even  though 
^w^er  sese  thev  are  not  partners)  ;  Dixon  V. 
Wood,  22  Pa.  Co.  Ct.  634. 

South  Carolina. —  Beall  i'.  Lowndes,  4  S.  C. 


258,  holding  that  two  firms  which  hold  out  to 
a  third  person  that  they  constitute  only  one 
firm  incur  as  to  him  a  joint  liability  to  the 
same  extent  as  if  they  were  in  fact  but  one 
firm. 

Texas. —  Turner  v.  Douglass,  77  Tex.  619, 
14  S.  W.  221;  Brown  v.  Watson,  72  Tex. 
216,  10  S.  W.  395;  Baylor  County  v.  Craig, 
69  Tex.  330,  6  S.  W.  305;  Stevens  v.  Gaines- 
ville Nat.  Bank,  62  Tex.  499;  Cothran  V. 
Marmaduke,  60  Tex.  370;  Murray  Ginning 
System  Co.  v.  Exchange  Nat.  Bank,  (Civ. 
App.  1901)  61  S.  W.  508  (holding  that  the 
principle  of  estoj)pel  cannot  be  invoked 
against  a  private  corporation  in  favor  of  a 
bank  seeking  to  hold  it  liable  for  having  held 
a  third  party  out  to  it  as  its  partner,  since 
the  bank  was  bound  to  know  that  such  a  cor- 
poration could  not  form  a  partnership)  ; 
Gulf,  etc.,  E.  Co.  V.  Wilbanks,  7  Tex.  Civ. 
App.  489,  27  S.  W.  302  (connecting  carriers, 
who  have  held  themselves  out  as  partners, 
cannot  defend  on  the  ground  that  such  a  part- 
nership is  ultra  vires). 

Vermont. —  Smith  v.  Burton,  59  Vt.  408,  10 
Atl.  536;  Cottrill  v.  Vanduzen,  22  Vt.  511; 
Stearns  V.  Haven,  14  Vt.  540;  Kellogg  v. 
Griswold,  12  Vt.  291. 

Wyoming. —  Rainsford  v.  Massengale,  5 
Wyo.  1,  35  Pac.  774. 

United  States. —  Thompson  v.  Toledo  First 
Nat.  Bank,  111  U.  S.  529,  4  S.  Ct.  689,  28 
L.  ed.  507;  Mattocks  v.  Rogers,  16  Fed.  Cas. 
No.  9,300,  1  Hask.  547. 

England. — Mollwo  i;.  Court  of  Wards,  L.  R. 
4  P.  C.  419;  De  Berkom  v.  Smith,  1  Esp.  29. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  49. 

Reason  for  rule. —  "  The  theory  upon  which 
such  a  liability  arises  is  that  persons  who 
hold  themselves  out  to  the  world  as  partners 
by  dealing  in  such  a  manner  as  to  create  the 
appearance  of  partnership  to  the  injury  of 
innocent  third  parties,  are  estopped  from  de- 
nying that  their  actual  relation  is  not  what 
their  acts  would  seem  to  indicate  it  to  be." 
Clark  V.  Rumsey,  59  N.  Y.  App.  Div.  435, 
439,  69  N.  Y.  Suppl.  102  [reversing  52  N.  Y. 
Suppl.  417]. 

83.  Illinois. —  Hess  v.  Ferris,  57  111.  App. 
37. 

Iowa. —  Johnson  v.  Carter,  120  Iowa  355, 
94  N.  W.  850  (holding  that  where  plaintiff 
extended  credit  to  a  supposed  firm  in  reliance 
on  representations  of  an  employee  that  one 
of  the  defendants  was  a  member  thereof, 
since,  if  there  was  in  fact  no  partnership,  the 
employee  was  not  authorized  to  act  for  such 
defendant,  defendant  was  not  estopped  to 
deny  the  partnership)  ;  Sherrod  v.  Langdon, 
21  iowa  518. 

Massachusetts. — Adams  Bank  v.  Eice,  2 
Allen  480. 

Michigan. —  Wright  v.  Weimeister,  87 
Mich.  594,  49  N.  W.  870. 
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himself  to  be  held  out  as  a  partner  is  also  liable  to  those  who  deal  with  tlie  con- 
cern, in  the  belief  that  the  representation  is  true,  as  fully  as  if  he  wore  a  partner 
in  fact.^''  Negligently  permitting  one's  self  to  be  held  out  as  a  partner  may 
operate  as  an  estoppel.^'' 

b.  What  Amounts  to  Holding  Out.  Any  conduct  on  the  part  of  a  person  rea- 
sonably calculated  to  lead  others  to  suppose  thao  he  is  a  partner  in  a  particular 
business  amounts  to  a  holding  out  on  his  part ;  for  by  such  conduct  he  lends  his 
credit  to  the  concern.^^    A  frequent  method  of  holding  out  consists  in  the  use  of 


Missouri. —  Schultze  v.  Steele^  09  Mo.  App. 
614. 

Texas. —  Grabenheimer  v.  Rindskoff,  64 
Tex.  49,  if  A  holds  out  to  B  a  third  person 
as  his  partner,  A  is  liable  to  B  for  debts 
contracted  by  such  person  in  tlie  course  of 
the  business  of  the  supposed  partnership. 

Canada. — Cameron  v.  Cameron,  3  Manitoba 
308. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  49. 

Introducing  as  partner. —  In  an  action 
against  persons  as  copartners,  they  are  not 
estopped  to  deny  the  partnership  by  the  fact 
that  one  of  them  introduced  the  other  as  a 
partner  to  a  third  person  who  subsequently 
told  the  plaintiff  of  the  partnership.  Arm- 
strong V.  Porter,  103  Mich.  409,  61  N.  W. 
657. 

84.  Colorado. —  Stevens  v.  Walton,  17  Colo. 
App.  440,  68  Pac.  834. 

Indiana. —  Streeker  v.  Conn,  90  Ind.  469, 
plaintiff  need  not  show  that  lie  gave  special 
credit  to  the  financial  ability  of  the  one  so 
held  out. 

7owa.— Maxwell  v.  Gibbs,  32  Iowa  32. 

Louisiana. —  Gumbel  v.  Abrams,  20  La. 
Ann.  568,  96  Am.  Dec.  426. 

Massachusetts. —  Plumer  v.  Lord,  9  Allen 
455,  85  Am.  Dec.  773;  Fitch  v.  Harrington, 
13  Gray  468,  74  Am.  Dec.  641. 

Minnesota. —  Brown  v.  Grant,  39  Minn.  404, 
40  N.  W.  268. 

Missouri. —  Huyssen  v.  Lawson,  90  Mo. 
App.  82. 

Nevada. —  See  Sargent  v.  Collins,  3  Nev. 
260. 

New  York. —  Marks  v.  Samuels,  54  N.  Y. 
App.  Div.  249,  66  N.  Y.  Suppl.  552. 

Pennsylvania. —  Daniel  v.  Lance,  21  Pa. 
Super.  Ct.  474. 

Tennessee. —  Parker  v.  Oakley,  (Ch.  App. 
1900)  57  S.  W.  426'. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  49. 

Representations  of  the  agent  of  a  firm  can- 
not estop  one  to  deny  that  he  is  a  member  of 
such  firm.  Plumer  v.  Lord,  9'  Allen  (Mass.) 
455,  85  Am.  Dec.  773. 

85.  Georgia. — Askew  v.  Silman,  95  Ga.  678, 
22  S.  E.  573,  the  negligence  may  consist  in 
the  failure  to  give  proper  notice  of  one's 
withdrawal  from  a  firm. 

Kansas. —  Rider  v.  Hammell,  63  Kan.  733, 
Off  Pac.  1026. 

Louisiana. —  Grieff  v.  Boudousquie,  18  La. 
Ann.  631,  89  Am.  Dec.  698. 

Missouri. —  Kelm  v.  Rathbun,  36  Mo.  App. 
199. 

New  York. —  Piiine  v.  Ronan.  6  N.  Y.  St. 
420.  Compare  Gaines  v.  Leslie,  25  Misc.  20, 
54  N.  Y.  Suppl.  421. 
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Vermont. —  Carlton  v.  Coffin,  28  Vt.  504. 

86.  Delavyare. —  Ellison  v.  Stuart,  2 
Pennew.  179,  43  Atl.  836;  Deputy  v.  Harris, 
1  Marv.  100,  40  Atl.  714. 

Georfjia. —  Carmichael  v.  Greer,  55  Ga.  116, 
credit  extended  to  a  firm  on  the  faith  of 
representations  by  a  person  that  he  is  in- 
terested in  the  firm  will  create  a  debt  against 
such  person  as  a  partner. 

Illinois. —  Dooley  v.  Vance,  97  111.  App.  42. 

Indiana. —  Booe  v.  Caldwell,  12  Ind.  12, 
holding  that  where  A  and  B  held  themselves 
out  as  partners  by  advertisements,  and  plain- 
tiff sold  goods  on  the  strength  of  these  repre- 
sentations, B  was  liable  as  a  partner,  al- 
though the  particular  purchase  was  nego- 
tiated by  A  for  his  sole  benefit. 

Indian  Territory. —  Shapard  Grocery  Co. 
V.  Hynes,  3  Indian  Terr.  74,  53  S.  W.  486. 

Iowa. —  Wallerich  v.  Smith,  97  Iowa  308, 
66  N.  W.  184,  the  intention  with  which  words 
are  spoken  holding  the  speaker  out  as  a  mem- 
ber of  a  partnership  is  immaterial.  Such 
statements  are  obligatory,  in  favor  of  one 
who  acts  on  their  reasonable  import. 

Louisiana. —  Johnson  v.  Levy,  109  La. 
1036,  34  So.  68;  Fearn  v.  Tiernan,  4  Rob.  367. 

Maine. —  Wood  v.  Pennell,  51  Me.  52. 

Michigan.— Swift  v.  Mead,  62  Mich.  313, 
28  N.  W.  844. 

Minnesota. —  Cirkel  v.  Croswell,  36  Minn. 
323,  31  N.  W.  513,  holding  out  may  be  by 
words  spoken  or  written,  or  by  conduct  lead- 
ing to  the  belief  that  they  are  partners. 

Neiv  Hampshire. — Farr  v.  Wheeler,  20 
N.  H.  569,  the  false  declarations  must  war- 
rant the  inference  that  the  declarant  is  a 
partner.  It  is  not  enough  that  they  induce 
one  to  believe  that  the  proprietor  of  the  busi- 
ness is  to  inherit  the  declarant's  property. 

Pennsylvania. —  Craig  v.  Warner,  3  Phila. 
298. 

South  Carolina. —  Reab  v.  Pool,  30  S.  C. 
140,  8  S.  E.  703. 

rea;as.— Harris  v.  Crary,  67  Tex.  383,  3 
S.  W.  316. 

Wisconsin. —  Evens,  etc.,  Fire  Brick  Co.  v. 
Hadfield,  93  Wis.  605,  68  N.  W.  468. 

United  States. —  McGowan  v.  American 
Pressed  Tan  Bark  Co.,  121  U.  S.  575,  7  S.  Ct. 
1315,  30  L.  ed.  1027,  holding  that  a  part- 
nership existed  where  it  was  shown  that  de- 
fendants held  themselves  out  to  plaintiff's 
agents  as  a  partnership,  had  been  partners 
up  to  a  short  time  previous  to  tlie  making  of 
the  contract  in  suit,  had  signed  what  pur- 
ported to  be  a  firm-name  to  a  portion  of  the 
correspondence  out  of  which  the  contract  had 
arisen,  and  that  plaintiff  had  dealt  with 
them  under  the  belief  that  they  were  part- 
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one's  name  as  a  part  of  the  firm  style.  Such  use  is  a  virtual  representation  that 
tlie  person  thus  named  is  a  member  of  the  lirm.^^  Tlie  addition  of  "  &  Co."  to 
tlie  name  of  an  individual  does  not  indicate  that  any  particular  person  is  desig- 
nated by  those  words.^^  Still  a  person  may  be  held  out  as  a  partner,  without  hav- 
ing his  name  appear  in  the  firm  style,  or  being  disclosed  in  any  way.^^ 

e.  Assent  of  the  Party  Held  Out.  In  order  to  render  one  liable  as  a  partner 
who  is  not  a  partner  in  fact,  it  must  appear  that  the  alleged  act  of  holding  out 
Avas  done  by  him  or  with  his  assent  express  or  implied.^"  But  undoubtedly,  if  a 
pei'son  learns  that  his  name  is  being  used  as  that  of  a  member  of  a  firm,  he  is 


ners,  and  without  knowledge  or  notice  of  the 
transformation  of  defendant's  business  from 
a  partnership  into  a  corporation. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  50. 

Intention  immaterial. —  The  intention  with 
which  words  holding  out  the  speaker  as  a 
partnership  are  spol-cen  is  immaterial.  Such 
statements  are  obligatory  in  favor  of  persons 
acting  on  the  reasonable  import.  Wallerich 
V.  Smith,  97  Iowa  308,  66  N.  W.  184. 

Signing  receipts. —  Where  a  father  and  son 
hold  themselves  out  as  partners  by  signing 
receipts  indiscriminately  and  speaking  of 
their  business  as  a  common  one,  they  are 
partners  as  to  third  persons,  although  in 
fact  they  are  not  partners.  Mershon  v. 
Hobensack,  22  N.  J.  L.  372  [affirmed  in  23 
N.  J.  L.  580]. 

Accepting  draft. —  Where  one  has  acted  as 
a  partner  and  has  accepted  a  draft  in  the 
firm-name,  he  is  estopped  in  a  suit  on  such 
draft  to  deny  the  existence  of  the  firm.  Mc- 
Stea  V.  Matthews,  3  Daly  (N.  Y.)  34'9  [af- 
firmed in  50  N.  Y.  160]. 

Securing  extension  of  time. —  One  who, 
although  not  really  a  member  of  a  partner- 
ship, secures  an  extension  of  time  on  notes 
executed  in  the  partnership  name  by  repre- 
senting himself  as  a  member,  renders  himself 
liable.  Craig  v.  Warner,  3  Phila.  (Pa.) 
298. 

Executors  of  a  deceased  partner  are  not 
estopped  from  showing  that  they  are  not 
partners,  by  the  continued  use  of  their  tes- 
tator's name.  Frazier  v.  Murphy,  133  Cal. 
91,  65  Pac.  326. 

Conduct  amounting  to  holding  out  see 
Lewis  V.  Post,  1  Ala.  65 ;  Dooley  v.  Vailce, 
97  111.  App.  42;  Davenport  Woolen  Mills  Co. 
V.  Neinstedt,  81  Iowa  226,  46  N.  W.  1085; 
Eye  V.  Tasker,  77  Iowa  48,  41  N.  W.  561; 
Nichols  V.  James,  130  Mass.  589;  Wright  v. 
Weimeister,  87  Mich.  594,  49  N.  W.  870; 
Kritzer  v.  Sweet,  57  Mich.  617,  24  N.  W. 
764;  Rosenbaum  v.  Hayden,  22  Nebr.  744,  36 
N".  W.  147;  Adams  v.  Albert,  155  N.  Y.  356, 
49  N.  E.  929,  63  Am.  St.  Eep.  675  [reversing 
87  Hun  471,  34  N.  Y.  Suppl.  328] ;  Taylor  v. 
Meyer,  "47  N.  Y.  App.  Div.  455,  62  N.  Y. 
Suppl.  301 ;  Ludowieg  v.  Talcott,  47  Misc. 
(N.  Y.)  77,  93  N.  Y.  Suppl.  621;  Payn  v. 
Eonan,  14  N.  Y.  St.  339 ;  Noblit  i\  Bonnaffon, 
81  Pa.  St.  15;  Cottrill  v.  Vanduzen,  22  Vt. 
511;  Wausau  First  Nat.  Bank  v.  Conway,  67 
Wis.  210,  30  N.  W.  215;  Lalte  v.  Argyll,  6 
Q.  B.  477,  51  E.  C.  L.  477;  Wood  v.  Argfle,  13 
L.  J.  C.  P.  96,  6  M.  &  G.  928,  7  Scott  N.  R. 
885,  46  E.  C.  L.  928. 


Conduct  not  amounting  to  holding  out  see 

Morgan  v.  Farrel,  58  Conn.  413,  20  Atl.  614, 

18  Am.  St.  Rep.  282;  Danforth  v.  Adams,  29 
Conn.  107;  Lighthiser  v.  Allison,  100  Md. 
103,  59  Atl.  182;  Partridge  v.  Kingman,  130 
Mass.  476;  Wall  v.  Balcom,  9  Gray  (Mass.) 
92. 

87.  Iowa. — Iowa  Leather,  etc.,  Co.  v. 
Hathaway,  (1899)  78  N.  W.  193. 

Massachusetts. —  Bartlett  v.  Raymond,  139 
Mass.  275,  30  N.  E.  91,  the  name  of  de- 
fendant appeared  in  the  firm-name,  although 
he  was  in  fact  only  a  clerk. 

Missouri. —  Hahlo  v.  Mayer,  102  Mo.  93, 
13  S.  W.  804,  15  S.  W.  750,  22  Am.  St.  Rep. 
753,  the  firm-name  was  "  M.  &  Son,"  al- 
though the  son  had  no  interest  in  the  busi- 
ness. 

New  York. —  McStea  v.  Matthews,  3  Daly 
349  [affirmed  in  50  N.  Y.  166]. 

OTiio.— Speer  v.  Bishop,  24  Ohio  St.  598 
[affirming  5  Ohio  Dec.  (Reprint)  128,  3  Am. 
L.  Rec.  91]  (the  use  of  an  individual's  name 
in  the  partnership  name  is  a  declaration  that 
he  is  a  member  of  the  firm)  ;  Johnson  v. 
Morrison,  8  Ohio  Dec.  (Reprint)  597,  9  Cine. 
L.  Bui.  51. 

Pennsylvania. —  Entwisle  V.  Mulligan,  9 
Pa.  Cas.  417,  12  Atl.  766. 

yermoni.— Smith  V.  Hill,  45  Vt.  90,  12 
Am.  Rep.  189. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  50. 

The  mere  fact  that  a  note  is  payable  to 
two  persons  jointly  does  not  warrant  the  in- 
ference that  they  are  partners.  Ryhiner  V. 
Feickert,  92  111.  305,  34  Am.  Rep.  130. 

88.  Jordan  v.  Patrick,  207  Pa.  St.  245,  56 
Atl.  538. 

89.  Martyn  v.  Gray,"  14  C.  B.  N.  S.  824, 
108  E.  C.  L.  824. 

Advertised  as  partner. — A  case  is  not  made 
out  against  one  by  the  evidence  only  that 
a  newspaper  advertisement,  or  trade  item, 
stated  that  he  was  a  partner.  Gainesville 
First  Nat.  Bank  v.  Cody,  93  Ga.  127,  146, 

19  S.  E.  831  ("It  would  be  a  dangerous 
doctrine  to  hold  that  a  person  could  be  held 
liable  upon  alleged  partnership  contracts  by 
simply  proving,  without  more,  he  had  been 
advertised  as  a  partner");  Munton  v. 
Rutherford,  121  Mich.  418,  80  N.  W.  112. 

90.  Georgia. —  Slade  v.  Paschal,  67  Ga. 
541,  if  A  told  B  that  he  was  a  partner  of 
C  and  B  informed  C  of  the  statement  to 
which  C  made  no  reply,  C  would  be  liable 
as  partner. 

Kentucky. —  Craig  v.  Alverson,  6  J.  J. 
Marsh.  609. 
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under  a  duty  to  proliibit  sucli  use,  and  it  is  tlie  general  rule  that  when  one  knows 
that  he  is  held  out  as  a  partner  in  a  particular  buHiness  he  is  bound  to  take  such 
steps  as  an  ordinarily  prudent  person  would  take  in  the  circumstances  to  notify 
the  public  as  well  as  individuals  to  whom  he  knows  the  liolding  out  has  been 
given  that  he  is  not  a  ])artner.'-'' 

d.  Knowledge  and  Reliance  of  Third  Person.  It  has  been  lield  on  the  ground 
of  public  policy  that  a  person  who  iiolds  himself  out  as  a  partner  becomes,  as 
against  all  the  rest  of  the  world,  a  partner,  and  that  the  fact  that  a  person  who  is 
seeking  to  establish  a  partnership  had  no  knowledge  of  or  did  not  rely  upon  such 
holding  out  is  immaterial."^  But  the  rule  now  generally  recognized  is  that, 
although  one  holds  himself  out  or  permits  himself  to  be  held  out  to  be  the  part- 
ner of  another,  that  does  not  make  him  so  in  fact  or  render  him  liable  as  sucli, 
except  as  to  those  who  are  misled  by  such  holding  out  and  who  have  extended 
credit  on  the  strength  of  the  supposed  relation."^    But  it  is  to  be  borne  in  mind 


Michigan. —  Hinman  v.  Littell,  23  Mich. 
484. 

Missouri. —  Crook  v.  Davis,  28  Mo.  94; 
Cole  V.  Butler,  24  Mo.  App.  76. 

Neiv  Jersey. —  Seabury  v.  Bolles,  51  N.  J.  L. 
103,  16  Atl.  54,  11  L.  K.  A.  130  [affirmed  in 
52  N.  J.  L.  413,  21  Atl.  952,  11  L.  E.  A. 
136]. 

Nev)  York. —  Adams  v.  Albert,  87  Hun  471, 
34  N.  Y.  Suppl.  328  [reversed  on  other 
grounds  in  155  N.  Y.  356,  49  N.  E.  929,  63 
Am.  St.  Eep.  675]. 

O/iio.— Speer  v.  Bishop,  24  Ohio  St.  598 
[affirming  5  Ohio  Dec.  Reprint  128,  3  Am. 
L.  Eec.  91]. 

Vermont. —  Smith  v.  Hill,  45  Vt.  90,  12 
Am.  Eep.  189. 

Wisconsin. —  See  Powers  v.  Large,  75  Wis. 
494,  43  N.  W.  1120,  17  Am.  St.  Eep.  195. 

United  States. —  In  re  De  Metz,  7  Fed. 
Cas.  No.  3,781. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  51. 

A  secret  or  unauthorized  holding  out  by 
others  will  not  affect  one  unless  he  ratifies  it. 
Butler  V.  Hinckley,  17  Colo.  523,  30  Pac. 
250;  Bishop  v.  Georgeson,  60  111.  484. 

91.  Tanner,  etc..  Engine  Co.  v.  Hall,  86 
Ala.  305,  5  So.  584;  Eittenhouse  v.  Leigh, 
57  Miss.  697. 

Diligence  in  ascertaining  and  correcting  the 
report  is  not  required  of  one  who  is  held 
out  as  a  member  of  a  partnership  without 
his  knowledge.  Campbell  v.  Hastings,  29 
Ark.  512. 

92.  Poillon  V.  Secor,  61  N.  Y.  456.  See 
also  Bartlett  v.  Eaymond,  139  Mass.  275,  30 
N".  E.  91 ;  Smith  v.  Smith,  27  N.  H.  244. 

93.  A  labama. —  Tillis  v.  McKinna,  114  Ala. 
311,  21  So.  465;  Alexander  v.  Handley,  96 
Ala.  220,  11  So.  390;  Marble  v.  Lypes,  82 
Ala.  322,  2  So.  701;  Wright  v.  Powell,  8 
Ala.  560. 

Arkansas. —  Kahn  Co.  Bowden,  80  Ark. 
23,  9G  S.  W.  120;  Brugman  McGuire,  32 
Ark.  733;  Campbell  v.  Hastings,  29  Ark.  512. 

California. —  Nofsinger  v.  Goldman,  122 
Cal.  609,  55  Pac.  425. 

7'7orida.— Webster  v.  Clark,  34  Fla.  637, 
16  So.  601,  43  Am.  St.  Eep.  217,  27  L.  R.  A. 
126. 

Georgia. —  Bowie  v.  Maddox.  29  Ga.  285, 
74  Am.  Dec.  61. 


Illinois. —  State  Nat.  Bank  v.  Butler,  149 
111.  575,  36  N.  E.  1000;  Hefner  t.  Palmer, 
67  111.  161;  Poole  V.  Fisher,  62  111.  181; 
Fisher  v.  Bowles,  20  111.  390;  Mellor  v. 
Carithers,  03  111.  App.  579;  Krans  v.  Luthy, 
56  111.  App.  .506';  Wiley  v.  Deering,  34  111. 
App.  109;  Butler  v.  Merrick,  24  111.  App. 
028. 

Indiana. — Breinig  v.  Sparrow,  39  Ind.  App. 
455,  80  N.  E.  37. 

loica. —  Iowa  Leather,  etc.,  Co.  v.  Hath- 
away, (1899)  78  N.  W.  193;  Winter  v. 
Pipher,  96  Iowa  17,  64  N.  W.  663;  Hancock 
V.  Hintrager,  60  Iowa  374,  14  N.  W.  725; 
Maxwell  v.  Gibbs,  32  Iowa  32. 

Kansas. —  Woodward  v.  Clark,  30  Kan.  78, 
2  Pac.  106. 

Kentucky. —  Walrath  v.  Viley,  2  Bush  473; 
Markham  v.  Jones,  7  B.  Mon.  456;  Howe  v. 
Dupoyster,  7  S.  W.  627,  9  Ky.  L.  Eep. 
958. 

Louisiana. —  Dodd  v.  Bishop,  30  La.  Ann. 
1178;  Eichardson  v.  Debuvs,  4  Mart.  N.  S. 
127. 

Maine. —  Wood  v.  Pennell,  51  Me.  52. 

Maryland. —  Thomas  v.  Green,  30  Md.  1 ; 
Kerr  v.  Potter,  6  Gill  404. 

Massachusetts. —  Eice  v.  Barrett,  116  Mass. 
312. 

Michigan. —  Beecher  V.  Bush,  45  Mich.  188, 
7  N.  W.  785,  40  Am.  Eep.  465.  See  also 
Adrian  Knitting  Co.  v.  Wabash  E.  Co.,  145 
Mich.  323,  108  N.  W.  706. 

Minnesota. — Brown  v.  Grant,  39  Minn.  404, 
40  N.  W.  268;  Delaney  v.  Dutcher,  23  Minn. 
373. 

Missouri. —  Bissell  v.  Warde,  129  Mo.  439, 
31  S.  W.  928;  Hahlo  v.  Maver,  102  Mo.  93, 
13  S.  W.  804,  15  S.  W.  750,  "22  Am.  St.  Eep. 
753. 

Montana. —  Lomme  v.  Kintzing,  1  Mont. 
290. 

Nevada. —  Sargent  v.  Collins,  3  Nev.  200. 

New  Hampshire. —  Howes  v.  Fisk,  67  N.  H. 
289   30  Atl  351 

Neio  Yor/b.— Cassidy  v.  Hall,  97  N.  Y.  159; 
Vibbard  v.  Eoderick,  51  Barb.  016;  Irvin  V. 
Conklin,  36  Barb.  64;  Pringle  v.  Leverieh, 
48  N.  Y.  Sui)er.  Ct.  90;  Rives  v.  Michaels, 
16  Misc.  57,  37  N.  Y.  Suppl.  644;  Payn  V. 
Ronan,  14  N.  Y.  St.  339. 

Ohio. —  Sohn  v.  Freiberg,  6  Ohio  Dec.  (Re- 
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tliat  there  may  be  cases  in  which  the  holding  out  has  been  so  pubhc  and  so  long 
continued  that  tlie  jury  may  infer  that  one  dealing  with  the  parties  knew  it  and 
relied  upon  it,  without  direct  testimony  to  that  etfect.^* 

8.  Operation  and  Effect  of  Holding  Out.  Wiien  persons  have  held  themselves 
out  to  the  public  as  partners,  others  are  entitled  to  act  upon  the  presumption  that 
tliis  relationship  continues,  until  notice  is  given  of  its  discontinuance^^  precisely 
as  in  the  case  of  an  actual  partnersliip.^'^  While  one  who  holds  himself  out  as  a 
partner  or  permits  himself  to  be  so  held  out  cannot  escape  the  personal  liability 
of  a  partner,"  on  the  other  hand  an  estoppel  arising  from  such  holding  out  cannot 
be  used  by  the  creditor  as  a  means  of  perpetrating  a  tort  or  wrongful  act.^^ 
Although  there  is  some  conflict  as  to  whether  the  property  of  a  holding-out  firm 


print)  1175,  11  Am.  L.  Rec.  736,  9  Cine.  L. 
Bui.  290  [reversing  8  Ohio  Dec.  (Reprint) 
674,  9  Cine.  L.  Bui.  183]. 

Pennsylva^via. —  Lancaster  County  Nat. 
Bank  v.  Bofifenmyer,  162  Pa.  St.  559,  29  Atl. 
855;  Denithorne'  I'.  Hook,  112  Pa.  St.  240, 
3  Atl.  777;  Kirk  v.  Hartman,  6'3  Pa.  St.  97; 
Chidsey  v.  Porter,  21  Pa.  St.  390;  Given  v. 
Albert,  5  Watts  &  S.  333. 

Tennessee. —  Furber  v.  Carter,  11  Humplir. 
271. 

rsiras.— Walker  v.  Brown,  66  Tex.  556, 
1  S.  W.  797;  Gushing  v.  Smith,  43  Tex.  261; 
Wallis  V.  Wood,  (1888)  7  S.  W.  852;  Crozier 
V.  Kirker,  4  Tex.  252,  51  Am.  Dec.  724; 
Altgelt  V.  Sullivan,  (Civ.  App.  1903)  79 
S.  W.  333;  Burrows  v.  Grover  Irr.  Co.,  (Civ. 
App.  1897)  41  S.  W.  822;  Southern  Agri- 
cultural Works  V.  Sims,  (Civ.  App.  1894) 
26  S.  W.  514;  Lewis  v.  Wade,  1  Tex.  App. 
Civ.  Cas.  §  697. 

Vermont. —  Hicks  v.  Cram,  17  Vt.  449. 

West  Virginia. —  Waldron  v.  Hughes,  44 
W.  Va.  126,  29  S.  E.  505;  Moore  v.  Harper, 
42  W.  Va.  39,  24  S.  E.  633. 

United  States. —  Tliompson  v.  Toledo  First 
Nat.  Bank,  111  U.  S.  529,  4  S.  Ct.  689,  28 
L.  ed.  507;  Berthold  v.  Goldsmith,  24  How. 
536,  16  L.  ed.  762;  Willis  v.  Rector,  50  Fed. 
684,  1  C.  C.  A.  611;  Benedict  V.  Davis,  3  Fed. 
Cas.  No.  1,293,  2  McLean  347;  Buckingham 
V.  Burgess,  4  Fed.  Cas.  No.  2,087,  3  McLean 
364,  4  Fed.  Cas.  No.  2,089,  3  McLean  549; 
In  re  Goold,  10  Fed.  Cas.  No.  5,604,  2  Hask. 
34;  In  re  Jewett,  13  Fed.  Cas.  No.  7,306,  7 
Biss.  328 ;  In  re  Krueger,  14  Fed.  Cas.  No. 
7,941,  2  Lowell  66. 

England. —  Scarf  v.  Jardine,  7  App.  Cas. 
345,  51  L.  J.  Q.  B.  612,  47  L.  T.  Rep.  N.  S. 
258,  30  Wkly.  Rep.  893;  Dickinson  v.  Valpy, 
10  B.  &  C.  128,  140,  8  L.  J.  Q.  B.  O.  S.  51,  5 
M.  &  R.  126,  21  E.  C.  L.  63  (condemning  the 
phrase  holding  himself  out  to  the  world " 
as  a  loose  expression)  ;  Vice  v.  Anson,  7  B.  & 
C.  409,  14  E.  C.  L.  187,  3  C.  &  P.  19,  14 
E.  C.  L.  428,  6  L.  J.  K.  B.  0.  S.  24,  M.  &  M. 
97,  1  M.  &  R.  113;  Guidon  v.  Robson,  2 
Campb.  302,  10  Rev.  Rep.  713;  Martyn  v. 
Gray,  14  C.  B.  N.  S.  824.  108  E.  C.  L.  824; 
Stables  v.  Eley,  1  C.  &  P.  614,  12  E.  C.  L. 
348;  Mclver  v.  Humble,  16  East  169;  Young 
V.  Axtell  \_cited  in  Waugh  v.  Carver,  2  H.  Bl. 
235,  242]  ;  Ford  v.  Whitmarsh,  Hurl.  &  W. 
53,  58  Rev.  Rep.  895  (plaintiff  must  show 
that  he  had  given  credit,  under  the  belief 


that  the  holding-out  representation  was 
true)  ;  Edmanson  v.  Thompson,  8  Jur.  N.  S. 
235,  31  L.  J.  Exch.  207,  5  L.  T.  Rep.  N.  S. 
428,  10  Wkly.  Rep.  300. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  52. 

The  principle  on  which  a  liability  as  a 
partner  is  fastened  on  one  who  is  in  fact  not 
a  partner  is  analogous  to  that  of  an  estoppel 
in  pais;  and  where  one  is  not  misled  to  his 
prejudice,  either  positively  or  tacitly,  by  the 
party  whom  he  seeks  to  hold  liable,  there 
can  be  no  such  estoppel.  Thompson  v.  Toledo 
First  Nat.  Bank,  111  U.  S.  529,  4  S.  Ct.  689, 
28  L.  ed.  507. 

What  belief  necessary. —  The  question  of 
liability  does  not  depend  upon  what  a  reason- 
able and  prudent  man  may  have  cause  to  be- 
lieve; but  whether  plaintiff  had  a  right  to 
believe  and  did  believe  from  defendant's  con- 
duct that  he  was  a  partner.  Fisher  v.  A.  Y. 
McDonald  Co.,  85  111.  App.  653. 

94.  Vinson  v.  Beveridge,  3  MacArthur 
(D.  C.)  597,  36  Am.  Rep.  113;  Thompson  V. 
Toledo  First  Nat.  Bank,  111  U.  S.  529,  4 
S.  Ct.  689,  28  L.  ed.  507;  Ford  v.  Whit- 
marsh, Hurl.  &  W.  53,  58  Rev.  Rep.  895. 

95.  Tudor  v.  White,  27  Tex.  584. 

96.  Reybold  v.  Dodd,  1  Harr.  (Del.)  401, 
26  Am.  Dec.  401;  Watters  v.  McGreavy,  111 
Iowa  538,  82  N.  W.  949;  Southern  White 
Lead  Co.  v.  Haas,  73  Iowa  399,  33  N;  W. 
657,  35  N.  W.  494;  Benjamin  v.  Covert,  47 
Wis.  375,  2  N.  W.  625. 

97.  Kentucky. —  Fennell  v.  Myers,  76S.  W. 
136,  25  Ky.  L.  Rep.  589. 

Louisiana. —  Cameron  v.  Orleans,  etc.,  R. 
Co.,  108  La.  83,  32  So.  208;  Elbert  V.  Wal- 
lace, 26  La.  Ann.  705. 

Michigan. —  Wright  v.  Weimeister,  87  Mich. 
594,  49  N.  W.  870. 

Ohio. —  Sohn  V.  Freiberg,  6  Ohio  Dec.  (Re- 
print) 1175,  11  Am.  L.  Rec.  736. 

Texas. — White  Whaley,  1  Tex.  App.  Civ. 
Cas.  §  101. 

United  States. — Irwin  v.  Williar,  110  U.  S. 
499,  4  S.  Ct.  160,  28  L.  ed.  225. 

98.  Hundley  v.  Chadick,  109  Ala.  575,  19 
So.  845,  that  a  third  person  so  acted  as  to 
estop  him  from  denying  that  he  was  a  part- 
ner of  one  C,  doing  business  under  the  name 
of  C  &  Co.,  as  against  persons  giving  credit 
to  C,  does  not  prevent  C  alone  from  recov- 
ering on  an  attachment  bond  payable  to  C 
&  Co.,  for  wrongfully  suing  out  the  attach- 
ment. 
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should  be  administered  as  partnersliip  estate  or  as  tlie  individual  property  of  the 
true  owner,  the  view  whicli  seems  to  Ije  sustained  by  tlie  weight  of  authority  is 
tliat,  as  there  is  no  true  partnership  in  sueh  case  there  is  no  partnership  estate/''^ 
Of  course,  if  the  owner  has  held  out  his  individual  property  as  belonging  to  the 
firm,  he  will  be  estopped,  as  against  the  firm  creditors,  fi-orn  taking  advantage  of 
the  provisions  of  an  exemption  statute,  by  asserting  that  it  is  individual  property.' 
It  has  been  decided  that  a  holding  out,  or  nominal,  partner  can  be  adjudged  a 
bajikrupt  as  a  member  of  tlie  firm.^ 

6.  SuBPARTNERSHiP.  One  who  is  not  in  fact  a  member  of  a  firm  and  who  has 
not  held  himself  out  as  a  member  does  not  become  liable  for  tlie  firm's  debts,  by 
reason  of  a  contract  which  entitles  him  to  divide  with  one  of  the  partners  tlie 
latter's  share  of  the  firm  profits.^  One  who  holds  himself  out  as  a  partner  and 
who  has  signed  the  partnersliip  articles  as  a  member  of  the  firm  cannot  escape 
liability  for  firm  debts  by  showing  that  he  has  acted  as  a  mere  dummy  for 
another;*  but  such  a  transaction  should  not  be  dealt  with  as  one  of  partnership. 
It  is  clear  that  not  even  a  subpartnership  exists  where  one  loans  money  to  a  firm 
and  acts  as  agent  for  it  in  consideration  of  receiving  one  third  of  its  gross  profits 
nor,  where  two  persons  by  a  written  contract  agree  to  carry  on  a  particular  busi- 


99.  Illinois. — Newlin  v.  Bailey,  15  111.  App. 
19'9,  in  this  case  H,  a  certain  creditor  of  the 
firm,  held  himself  out  to  a  few  of  the  other 
creditors  as  a  partner,  but  was  not  held  out 
as  such  to  the  others.  The  court  declared  the 
equities  could  be  adjusted,  by  first  making 
a  dividend  of  the  principal  fund  among  the 
creditors  of  the  business,  including  H;  and 
then  if  it  should  appear  that  H  had  made 
himself  responsible  for  any  of  its  debts,  his 
share  of  the  principal  fund,  so  far  as  neces- 
sary for  that  purpose,  could  be  distributed 
pro  rata  among  such  creditors,  until  they 
were  paid  in  full. 

Maine. —  Allen  v.  Dunn,  15  Me.  292,  33 
Am.  Dec.  614,  a  private  creditor  of  the  hold- 
ing out  partner  cannot  enforce  his  claim 
against  the  business  assets,  for  such  nominal 
partner  has  no  property  interest  therein. 

Maryland. —  Kerr  v.  Potter,  6  Gill  404. 

Neto  Hampshire. —  Taylor  v.  Wilson,  58 
N.  H.  465. 

Tennessee. —  Whitworth  v.  Patterson,  6 
Lea  119;  Hillman  v.  Moore,  3  Tenn.  Ch.  454. 

United  States. —  In  re  Gorham,  10  Fed. 
Gas.  No.  5,624,  9  Biss.  231. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  53. 

Rights  of  partnership  creditors  and  cred- 
itors of  alleged  partner. —  In  a  contest  be- 
tween the  partnership  creditors  of  an  alleged 
partnership  and  the  individual  creditors  of 
one  of  the  alleged  partners,  if  it  appears  that 
no  partnership  actually  existed  between  the 
parties,  although  they  held  themselves  out 
to  the  world  as  partners,  there  is  no  equity 
to  support  the  claims  of  the  partnership  exe- 
cution creditors  as  against  the  prior  execu- 
tion creditors  of  the  individual  partner  who 
is  the  real  owner  of  the  assets.  Bixler  v. 
Kresge,  169  Pa.  St.  405,  32  Atl.  414,  47  Am. 
St.  Rep.  920. 

Property  in  hands  of  actual  partnership 
not  bound. — "  Where  a  person  is  ostensibly, 
but  not  actually,  a  member  of  a  purtnership, 
and  is  tliorcfore  under  a  personal  estoppel 
to  deny  his  liability,  it  follows  that  a  cred- 
itor who  by  reason  of  this  estoppel  can  main- 

[III,  B,  4,  e] 


tain  a  personal  action  against  him  cannot 
extend  this  estoppel  so  as  to  bind  the  prop- 
erty which  was  in  the  possession  and  use 
of  the  actual  partners.  The  osteiLsible  part- 
ner himself  has  no  equity  to  have  this  prop- 
erty applied  to  the  payment  of  the  claims 
upon  which  he  is  liable;  and  therefore  the 
creditors  holding  those  claims,  who  are 
merely  subrogated  to  his  rights  and  equities, 
have  no  such  equity."  Broadway  Nat.  Bank 
V.  Wood,  165  Mass.  312,  316,  43  N.  E.  100; 
Kelly  V.  Scott,  49  N.  Y.  595;  Thayer  v. 
Humphreys,  91  Wis.  276,  64  N.  W.  1007,  51 
Am.  St.  Hep.  887,  30  L.  R.  A.  549;  Ex  p. 
Hayman,  8  Ch.  D.  11,  47  L.  J.  Bankr.  54,  38 
L.  T.  Rep.  N.  S.  238,  26  Wkly.  Rep.  597. 
Contra,  Van  Kleeck  v.  McCabe,  87  Mich.  599, 
49  N.  W.  872,  24  Am.  St.  Rep.  182. 

1.  Green  v.  Taylor,  98  Ky.  330,  32  S.  W. 
945,  17  Ky.  L.  Rep.  897,  56  Am.  St.  Rep. 
375.  See  also  Jones  V.  Gilbert,  168  111.  627, 
48  N.  E.  177  [affirming  KS  111.  App.  611]. 

2.  In  re  Krueger,  14  Fed.  Cas.  No.  7,941, 

2  Lowell  66,  5  Nat.  Bankr.  Reg.  439;  Ex  p. 
Matthews,  3  Ves.  &  B.  125,  35  Eng.  Reprint 
426.  Contra,  Hanson  v.  Paige,  3  Gray 
(Mass.)  239. 

The  present  United  States  bankruptcy 
statute  does  not  permit  a  nominal  partner  to 
be  adjudged  a  bankrupt  as  a  member  of  the 
firm,  nor  does  it  treat  the  assets  of  such  busi- 
ness as  firm  assets,  if  in  fact  they  are  owned 
by 'an  individual.   In  re  Kenney,  97  Fed.  554, 

3  Am.  Bankr.  Rep.  353,  construing  U.  S. 
Bankr.  Act  (1898),  §  5. 

3.  Burnett  v.  Snyder,  81  N.  Y.  550,  37 
Am.  Rep.  527  [reversing  45  N.  Y.  Super.  Ct. 
577].  And  see  supra.  III,  A,  4.  But  com- 
pare Fitch  V.  Harrington,  13  Gray  (Mass.) 
468,  74  Am.  Dec.  641;  Baring  v.  Crafts,  9 
Mete.  (Mass.)  380. 

4.  Voorhees  v.  Jones,  29  N.  J.  L.  270,  hold- 
ing that  such  person  miglit  show  his  retire- 
ment from  the  firm,  and  the  substitution  of 
his  principal  in  his  stead. 

5.  Jersey  City  First  Nat.  Bank  V.  Staples, 
126  N.  Y.  669,  27  N.  E.  854  [affirming  11 


PARTNERSHIP 


[30  Cye.]  397 


ness,  and  in  the  same  instrument  one  of  them  and  a  third  person  agree  to  carry 
on  a  distinct  business.^ 

6.  Dormant  or  Secret  Partners  —  a.  Who  Are.  According  to  one  line  of 
authorities  a  dormant  or  secret  partner  is  one  who  is  not  known  to  be  a  partner, 
although  he  may  be  an  active  participant  in  the  firm's  affairs,  and  his  connection 
with  the  business  may  have  contributed  to  its  credit^  According  to  the  other 
line  of  authorities,  a  dormant  partner  is  one  who  takes  no  part  in  the  business, 
and  whose  connection  with  it  is  unknown.  Both  secrecy  and  inactivity  are 
implied  by  the  term.^ 

b.  Necessity  Fop  Contract.  One  cannot  be  charged  as  a  dormant  partner 
who  has  not  entered  into  an  agreement  for  that  relationship,^  unless  his  conduct 
estops  Inm  from  showing  the  absence  of  a  valid  contract.^" 

e.  Liability.  As  a  dormant  partner  is  one  of  the  proprietors  of  the  business, 
he  is  liable  to  any  creditor  of  the  firm,  for  an  obligation  incurred  during  his 
connection  with  it,  behig  subject  to  the  rule  governing  undisclosed  principals." 

d.  Escaping'  Liability  by  Retirement.  A  dormant  partner  does  not  need  to 
give  notice  of  his  retirement  from  the  firm  to  escape  liability  for  its  obligations 
thereafter  incurred.  As  his  connection  with  the  partnership  has  never  been 
known,  there  is  no  basis  for  the  presumption  that  the  public  will  be  misled  by 
his  omission  to  give  notice  of  his  withdrawal. 

7.  Associations,  Defective  Corporations,  and  Promoters  —  a.  Assoeiations. 
Business  associates  who  have  not  attempted  to  become  incorporated  are  partners, 
if  the}^  are  the  common  proprietors  of  a  business  carried  on  by  them  for  profit, 


N.  Y.  Suppl.  809],  tlie  lender  and  agent  did 
not  acquire  any  proprietary  interest  in  the 
firm,  but  was  its  creditor  only. 

6.  Elderkin  v.  Winne,  2  Finn.  (Wis.)  95, 
1  Chandl.  27,  simply  a  case  of  two  firms 
with  a  member  common  to  both. 

7.  Alabama. —  St.  Marys  Bank  v.  St.  John, 
25  Ala.  566. 

Louisiana. — Tennessee  Bank  v.  MeKeage,  11 
Rob.  130;  McDonald  v.  Millaudon,  5  La.  403. 

Maryland. —  Mitchell  v.  Dall,  2  Harr.  &  G. 
159,  "  In  the  strict  legal  acceptation  of  the 
term  .  .  .  every  partner  is  considered  dor- 
mant, unless  his  name  is  mentioned  in  the 
firm,  or  embraced  under  general  terms,  as 
the  name  of  one  of  the  firm  and  company." 

iVeiu  Hampshire. —  Deering  v.  Flanders,  49 
N.  H.  225. 

Texas. —  Harris  v.  Crary,  67  Tex.  383,  3 
S.  W.  316. 

Vermont. —  Waite  v.  Dodge,  34  Vt.  181. 

United  States. —  Oppenheimer  v.  Clemmons, 
18  Fed.  886";  Metcalf  v.  Officer,  2  Fed.  640, 
1  McCrary  325;  Bigelow  v.  Elliott,  3  Fed. 
Cas.  No.  1,39'9,  1  Cliflf.  28. 

England. —  Heath  v.  Sansom,  4  B.  &  Ad. 
172,  2  L.  J.  K.  B.  25,  1  N.  &  M.  104,  24  E.  C. 
L.  83;  Carter  v.  Whalley,  1  B.  &  Ad.  11,  8 
L.  J.  K.  B.  0.  S.  340,  20  E.  C.  L.  377. 

See  38  Cent  Dig.  tit.  "Partnership,"  §  54. 

In  Georgia  it  is  provided  by  statute  (Civ. 
Code,  §  2628)  that  "an  ostensible  partner  is 
one  whose  name  appears  to  the  world  as 
such,  and  he  is  bound,  though  he  have  no 
interest  in  the  firm.  A  dormant  or  secret 
partner  is  one  whose  connection  with  the  firm 
is  really  or  professedly  concealed  from  the 
world."    See  Phillips  v.  Nash,  47  Ga.  218. 

8.  Rich  V.  Davis,  6  Cal.  163;  Elkinton  v. 
Booth,  143  Mich.  479,  10  N.  E.  460;  Elmira 


Iron,  etc.,  Rolling-Mill  Co.  v.  Harris,  124 
N.  Y.  280,  26  N.  E.  541 ;  Salem  Nat.  Bank  v. 
Thomas,  47  N.  Y.  15;  North  v.  Bloss,  30 
N.  Y.  374;  Bouker  Contracting  Co.  v.  Scrib- 
ner,  52  N.  Y.  App.  Div.  505,  65  N.  Y.  Suppl. 
444;  Burchell  V.  Voght,  35  N.  Y.  App.  Div. 
190,  55  N.  Y.  Suppl.  80  [affirmed  in  164  N.  Y. 
602,  58  N.  E.  1085];  Thomas  v.  Haight,  2 
Edm.  Sel.  Cas.  (N.  Y.)  25;  Niagara  County 
V.  People,  7  Hill  (N.  Y.)  504;  Shamburg  v. 
Ruggles,  83  Pa.  St.  148;  Deford  v.  Reynolds, 
36  Pa.  St.  325. 

9.  Watson  v.  Lovelace^  49  Iowa  558;  Coch- 
ran V.  Anderson  County  Nat.  Bank,  83  Ky. 
36;  Wild  V.  Davenport,  48  N.  J.  L.  129,  7 
Atl.  295,  57  Am.  Rep.  552;  Ryan  v.  Hardy, 
26  Hun  (N.  Y.  176;  Oakley  v.  Aspinwall,  2 
Sandf.  (N.  Y.)  7  [reversed  on  other  grounds 
in  4  N.  Y.  513]. 

10.  Willard  v.  Bullen,  41  Oreg.  25,  67 
Pac.  924,  68  Pae.  422;  Mason  v.  Connell,  1 
Whart.  (Pa.)  381. 

11.  Reab  V.  Pool,  30  S.  C.  140,  8  S.  E.  703; 
Winship  v.  U.  S.  Bank,  5  Pet.  (U.  S.)  529,  8 
L.  ed.  216  [affirming  28  Fed.  Cas.  No.  16,791, 
5  Mason  176"] ;  Ex  p.  Geller,  2  Madd.  262,  1 
Rose  297,  17  Rev.  Rep.  219,  56  Eng.  Reprint 
331. 

12.  Kelley  v.  Hurlburt,  5  Cow.  (N.  Y.) 
534.    See  infra,  IX,  B,  6,  b. 

Necessity  for  notice  v/hen  dormant  partner 
has  been  active  in  iirm's  affairs  see  Elkinton 
V.  Booth,  143  Mass.  479,  10  N.  E.  460;  Elmira 
Iron,  etc.,  Rolling-Mill  Co.  v.  Harris,  124 
N.  Y.  280,  26  N.  E.  541;  Shamburg  v.  Rug- 
gles, 83  Pa.  St.  148;  Heath  v.  Sansom,  4 
B.  &  Ad.  172,  2  L.  J.  K.  B.  25,  1  N.  &  M. 
104,  24  E.  C.  L.  83;  Carter  v.  Whalley,  I 
B.  &  Ad.  11,  8  L.  J.  K.  B.  0.  S.  340,  20  E.  C. 
L.  377. 
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for  the  law  knows  no  intermediate  form  of  business  organization  beiween  a  cor- 
poration and  a piirtriersliip.'''  But  a  voluntary  asRociatioii,  unincorporated,  formed 
for  public,  social,  or  charitable  purposes  and  not  for  trade  or  profit,  is  not  a 
])artnersliip.''* 


13.  Alabama. —  Grady  v.  Robinson,  28  Ala. 
289. 

Georgia. —  Iluggins  v.  Huggins,  117  Ga. 
151,  43  S.  E.  759. 

Illinois. —  Robbina  V.  Butler,  24  111.  387. 

Indiana. —  Carico  v.  Moore,  4  Ind.  App.  20, 
29  N.  E.  928. 

Iowa. —  Pipe  v.  Bateman^  1  Iowa  369,  un- 
incorporated voluntary  associations,  except 
those  for  charitable  purposes,  whatever  may 
be  the  number  of  their  members,  and  of  what- 
ever nature  and  extent  the  object  undertaken, 
are  nothing  more  than  partnerships. 

Kentucky. —  Adams  Express  Co.  v.  Scho- 
field.  111  Ky.  832,  G4  S.  W.  9(13,  23  Ky.  L. 
Rep.  1120;  Sebastian  v.  Booneville  Academy 
Co.,  56  S.  W.  810,  22  Ky.  L.  Rep.  186. 

Massachusetts. —  Ricker  V.  American  L.  & 
T.  Co.,  140  Mass.  346,  5  N.  E.  284;  Hoadley 
V.  Essex  County  Comrs.,  105  Mass.  519. 

Michigan. —  Beecher  v.  Bush,  45  Mich.  188, 
7  N.  W.  785,  40  Am.  Rep.  '465;  Willson  v. 
Owen,  30  Mich.  474. 

Mississippi. —  Boisgerard  v.  Wall,  Sm.  &  M. 
Ch.  404,  an  association  for  the  business  of 
banking  is  a  partnership. 

yew  Hampshire.—  Farnum  v.  Patch,  60 
N.  H.  294,  49  Am.  Rep.  313;  Atkins  v.  Hunt, 
14  N.  H.  205. 

New  York. —  Wells  v.  Gates,  18  Barb.  554; 
Skinner  v.  Dayton,  19  Johns.  513,  10  Am. 
Dec.  286  [reversing  5  Johns.  Ch.  351],  a 
joint  stock  manufacturing  association  is  a 
partnership. 

Ohio. —  McFadden  v.  Leeka,  48  Ohio  St. 
513,  28  N.  E.  874. 

Pennsylvania. —  Babb  v.  Reed,  5  Rawle  151, 
28  Am.  Dec,  650. 

Tennessee. —  Carter  V.  McClure,  98  Tenn. 
109,  38  S.  W.  585,  60  Am.  St.  Rep.  842,  36 
L.  R.  A.  282. 

Vermo7it. —  McNeish  v.  U.  S.  Hulless  Oat 
Co.,  57  Vt.  316. 

United  States. —  Johnson  v.  Potomac  Bldg. 
Assoc.,  13  Fed.  Cas.  No.  7,406;  The  Swallow, 
23  Fed.  Cas.  No.  13,665,  Olcott  334. 

England. —  In  re  Agriculturalist  Cattle  Ins. 
Co.,  L.  R.  5  Ch.  725,  23  L.  T.  Rep.  N.  S.  424, 
18  Wkly.  Rep.  1094;  Smith  v.  Anderson,  15 
Ch.  D.  247,  50  L.  J.  Ch.  39,  43  L.  T.  Rep. 
N.  S.  329,  29  Wkly.  Rep.  21;  Greenwood's 
Case,  3  De  G.  M.  &  G.  459,  18  Jur.  387,  23 
L.  J.  Ch.  906,  2  Wkly.  Rep.  322,  52  Eng.  Ch. 
358,  43  Eng.  Reprint  180;  Rex  v.  Dodd,  9 
East  516. 

Canada. —  Seiffert  v.  Irving,  15  Ont.  173, 
"  If  they  failed  to  be  a  corporation,  they 
must  necessarilv  be  a  partnership." 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  56. 
And  see  Associations,  4  Cyc.  310. 

Illuetrations. —  Where  an  agreement  form- 
ing an  associaticm  staled  that  it  was  formed 
for  the  mutnul  licnofit  and  profit  of  the  par- 
tins,  that  tlie  business  should  be  buying,  sell- 
ing,  renting,  leasing,   and   mortgaging  real 
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estate,  and  tliat  each  of  the  parties  tfiereto 
should  have  a  specified  interest  therein,  the 
legal  effect  of  the  agreement  was  to  constitute 
the  parties  partners.  Kelley  v.  Bourne,  15 
Oreg.  470,  16  Pac.  40.  A  partnership  includes 
an  association  of  separate  owners  of  several 
steamboats  into  a  joint  concern  to  run  their 
boats  and  collect  and  receive  the  earnings 
in  a  common  fund,  out  of  which  expenses  of 
all  the  boats  are  to  be  paid.  The  Swallow, 
23  Fed.  Cas.  No.  l.'i.fiOo,  Olcott  334. 

Joint  stock  companies  are  genera.lly  treated 
as,  and  have  all  the  attributes  of,  a  common 
partnership,  yet  a  mere  joint  ownership  or 
community  of  interest  in  property  does  not 
necessarily  constitute  a  partnership,  although 
the  income  from  it  is  divided.  Consolidated 
Canal  Co.  v.  Peters,  5  Ariz.  80,  46  Pac.  74,  76. 
A  partnership  association  commonly  but  in- 
accurately called  a  "  joint  stock  company  "  is 
the  creation  of  the  statutes,  and,  while  it 
is  assimilated  in  some  respects  to  a  corpora- 
tion, it  is  nevertheless  essentially  a  partner- 
ship. Carter  v.  Producers'  Oil  Co.,  200  Pa. 
St.  579,  50  Atl.  167. 

How  distinguished  from  partnerships. — A 
"  voluntary  unincorporated  association,"  com- 
posed of  a  great  number  of  persons  whose  in- 
terests are  evidenced  by  certificates  of  stock, 
and  which  transacts  its  business  and  manages 
its  affairs  through  named  trustees  with  pre- 
scribed powers,  is  uniformly  held  to  be  a 
partnership,  subject  to  be  sued  as  such,  and 
governed  by  the  laws  fixing  partnership  re- 
sponsibility. Such  associations  are  distin- 
guishable from  "  partnerships,"  as  that  term 
is  ordinarily  used,  only  in  the  respect  that 
the  death  or  withdrawal  of  one  or  more  mem- 
bers does  not  effect  a  dissolution,  and  stock 
can  be  bought  and  sold  without  affecting  the 
integrity  of  the  concern.  Industrial  Lumber 
Co.  V.  Texas  Pine  Land  Assoc.,  31  Tex.  Civ. 
App.  375,  72  S.  W.  875. 

14.  Pipe  V.  Bateman,  1  Iowa  369;  Burt  v. 
Lathrop,  52  Mich.  106,  17  N.  W.  716;  White 
V.  Brownell.  3  Abb.  Pr.  N.  S.  (N.  Y.)  318 
[affirmed  in  2  Daly  329,  4  Abb.  Pr.  N.  S. 
318] ;  Local  Union  No.  1  Textile  Workers  v. 
Barrett,  19  R.  I.  663,  36  Atl.  5.  And  see 
supra,  III,  A,  1,  d. 

Public  purpose  necessary. — An  unincorpo- 
rated association  of  individuals  formed  for  a 
public  purpose,  who  received  money  from  the 
public  as  a  gift,  is  not  a  partnership  as  be- 
tween themselves,  whatever  may  be  its  rela- 
tion as  to  third  persons ;  but  where  the  associ- 
ation is  for  private  and  individual  profit  or 
pleasure,  with  no  public  object,  it  is  a  co- 
partnership, and  where  the  association  is  for 
private  emoluments  or  for  benevolence,  con- 
fined exclusively  to  the  association,  and  in 
which  none  others  participate,  it  is  then, 
as  between  the  members,  a  partnership. 
Thomas  v.  Ellmaker,  1  Pars.  Eq.  Cas.  (Pa.) 
98. 
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b.  Defective  Corporations.^^  According  to  one  line  of  decisions,  if  business 
associates  attempt,  but  fail,  to  incorporate  themselves,  their  association  is  a  part- 
nership, although  it  professes  to  be  a  corporation  and  deals  with  persons  as  such,^* 
unless  they  expressly  stipulate  that  they  will  be  liable  only  as  a  corporation.^^ 
Another  line  of  decisions  holds  that  if  persons  make  a  hona  fide  attempt  to  incor- 
porate under  a  constitutional  statute,  and  assume  and  exercise  the  powers  which  the 
pretended  corporation  was  authorized  to  exercise,  and  do  this  unchallenged  by  the 
state,  they  are  not  liable  as  partners  to  those  dealing  with  them  as  a  corporation.^^ 


15.  See  CoKPOEATioNS,  10  Cyc.  667. 

16.  Arkansas. —  Forbee  c.  Wliittemorej  62 
Ark.  229,  35  S.  W.  223;  Garnett  v.  Richard- 
son, 35  Ark.  144. 

Georgia. —  Wilkins  v.  St.  Mark's  Protestant 
Episcopal  Churcli,  52  Ga.  351,  353,  "  Our 
law  furnislies  so  simple  a  method  by  which 
societies  such  as  these  may  be  incorporated 
and  acquire  the  riglit  to  contract  .  .  .  and 
it  is  so  easy  for  any  one  to  know  wliat  is 
tlie  truth  of  the  case,  that  if  men  will  malce 
business  transactions  of  the  cliaracter  dis- 
closed by  this  record,  tliey  must  take  the 
consequences." 

Illinois. —  Loverin  v.  McLaughlin,  161  III. 
417,  44  N.  E.  99;  Flagg  v.  Stowe,  85  111. 
164;  Bigelow  v.  Gregory,  73  111.  197.  See, 
however,  Hoyt  V.  McCallum,  102  111.  App. 
287. 

Iowa. —  Kaiser  v.  Lawrence  Sav.  Bank,  56 
Iowa  104,  8  N.  W.  772,  41  Am.  Rep.  85. 

Kentucky. —  Sebastian  v.  Booneville  Acad- 
emy Co.,  56  S.  W.  810,  22  Ky.  L.  Rep.  186. 

Louisiana. —  Louisiana  Nat.  Bank  v.  Hen- 
derson, 116  La.  413^  40  So.  779;  Provident 
Bank,  etc.,  Co.  i;.  Saxon,  116  La.  408,  40  So. 
778;  Lehman  v.  Knapp,  48  La.  Ann.  1148,  20 
So.  674.  See  also  Campbell  v.  J.  I.  Campbell 
Co.,  117  La.  402,  418,  41  So.  696,  702. 

il/jssoM?-t.— Smith  v.  Warden,  86  Mo.  382; 
Sexton  V.  Snyder,  119  Mo.  App.  668,  94  S.  W. 
562;  Simmons  v.  Ingram,  78  Mo.  App.  603. 

New  York. —  See  Worthington  v.  Griesser, 
77  N.  Y.  App.  Div.  203,  79  N.  Y.  Suppl.  52. 

Ohio. —  Ridenour  v.  Mayo,  40  Ohio  St.  9. 

Canada. —  SeifTert  v.  Irving,  15  Ont.  173; 
Gildersleeve  v.  Balfour,  15  Ont.  Pr.  293,  hold- 
ing that  in  case  of  a  nominal  corporation, 
which  has  no  legal  status  as  such,  the  os- 
tensible corporators  are  partners. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  58. 

Attempt  to  change  name  of  corporation. — 
If  the  stock-holders  of  a  corporation  change 
its  name  without  complying  with  the  for- 
malities required  by  law,  and  continue  the 
business  under  a  new  name,  tliey  become  lia- 
ble as  partners,  regardless  of  whetlier  they 
intended  to  become  sucli  or  not ;  and  in  such 
case  it  is  entirely  immaterial  that  the  credit 
extended  to  them  was  to  a  corporation  ratlier 
than  to  a  partnership.  Robinson  v.  Marietta 
First  Nat.  Bank,  (Tex.  Civ.  App.  1904)  79 
S.  W.  103. 

17.  Weir  Furnace  Co.  v.  Bodwell,  73  Mo. 
App.  389.  And  see  Imperial  Shale  Brick  Co.  v. 
Jewett,  169  N.  Y.  143,  62  N.  E.  167  [reversing 
42  N.  Y.  App.  Div.  588,  60  N.  Y.  Suppl. 
35],  holding  that  a  notice  in  a  contract  wliich 
limits  liability  must  be  so  plain  and  fair  that 


the  party  to  be  cliarged  with  it  either  re- 
ceives it  or  it  is  his  own  fault  if  he  does  not. 

Failure  to  pay  for  stock. —  Where  persons 
have  complied  witli  statutory  provisions  as 
to  chartering  a  corporation,  their  failure  to 
pay  for  the  amount  of  stock  named  in  the 
articles,  and  the  failure  of  some  of  them  to 
acknowledge  the  articles,  does  not  render  them 
liable  as  copartners  to  creditors  of  the  cor- 
poration. Deadwood  First  Nat.  Bank  v. 
Rockefeller,  195  Mo.  1.5.  93  S.  W.  761;  Wil- 
son V.  Rockefeller,  (Mo.  1906)  93  S.  W.  779; 
Winslow  V.  Rockefeller,  Mo.  1906)  93  S.  W. 
778.  See  also  Webb  v.  Rockefeller,  195  Mo. 
57,  93  S.  W.  772,  6  L.  R.  A.  N.  S.  872. 

18.  Alabama. —  Owensboro  Wagon  Co.  v. 
Bliss,  132  Ala.  253,  31  So.  81,  90  Am.  St. 
Rep.  907;  Snider 's  Sons'  Co.  v.  Troy,  91  Ala. 
224,  8  So.  658,  24  Am.  St.  Rep.  887,  11  L.  R. 
A.  515. 

California. —  Blanchard  v.  Kaull,  44  Cal. 
440. 

Colorado. —  Humphreys  v.  Mooney,  5  Colo. 
282. 

Connecticut. —  Stafford  Nat.  Bank  v. 
Palmer,  47  Conn.  443. 

Indiana. —  Doty  v.  Patterson,  155  Ind.  60, 
56  N.  E.  668  [distinguishing  Coleman  v.  Cole- 
man, 78  Ind.  344],  and  declaring  that  the  rule 
established  by  tlie  great  weight  of  autliority 
is  that  the  stock-holders  in  a  de  facto  cor- 
poration cannot  be  held  liable  as  partners, 
although  there  have  been  irregularities,  omis- 
sions, and  mistakes  in  incorporating  the  com- 
pany. See,  however.  Manning  v.  Gasharie,  27 
Ind.  399. 

Michigan. —  American  Mirror,  etc.,  Co.  v. 
Bulkley,  107  Mich.  447,  65  N.  W.  291.  But 
see  Whipple  v.  Parker,  29  Mich.  369. 

Minnesota. — Johnson  v.  Okerstrom,  70  Minn. 
303,  73  N.  W.  147  [citing  Finnegan  v.  Noeren- 
berg,  52  Minn.  239,  53  N.  W.  1150,  38  Am.  St. 
Rep.  552,  18  L.  R.  A.  778,  atid  distinguishing 
Johnson  v.  Corser,  34  Minn.  355,  25  N.  W. 
799]. 

New  Hampshire. —  Larned  v.  Beal,  65  N.  H. 
184,  23  Atl.  149;  Haynes  v.  Brown,  36  N.  H. 
545. 

Oregon. —  Rutherford  V.  Hill,  22  Oreg.  218, 
29  Pae.  546,  29  Am.  St.  Rep.  590,  17  L.  R.  A. 
549. 

Pennsylvania. —  In  re  Gibbs,  157  Pa.  St. 
59,  27  AtL  383,  22  L.  R.  A.  276;  Hallstead  v. 
Coleman,  143  Pa.  St.  352,  22  Atl.  977,  13 
L.  R.  A.  370  [reversing  10  Pa.  Co.  Ct.  434] ; 
Bond  V.  Stoughton,  26  Pa.  Super.  Ct.  483. 
See,  however.  Matter  of  Fry,  4  Phila.  129. 

South  Dakota. —  Mason  v.  Stevens,  16  S.  D. 
320,  92  N.  W.  424. 
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If,  however,  the  statute  under  wliicli  tlie  incorporation  in  attempted  is  uncon- 
stitutional,'" if  there  is  an  assninption  of  powcrH  which  a  conKtitiitional  statute 
does  not  confer  upon  the  particular  association,^'^  if  the  pretended  corporation  in  a 
fraud  upon  the  law,^'  or  if  tlie  defects  in  the  incorporation  proceedings  are  very 
great tliere  is  hut  httle  liesitation,  even  on  the  part  of  courts,  whose  decisions 
generally  are  in  this  second  line,  to  hold  those  who  are  associated  as  such  pre- 
tending incorporators  and  stock-holders  liable  as  partners.  Still  a  third  class  of 
decisions  holds  that  persons  who  have  united  to  form  a  corporation  and  believe 
that  they  have  accomplished  their  purpose,  and  who  thereafter  do  business  as  a 
corporation,  arc  not  to  be  held  liable  as  partners,  even  though  there  is  no  cor- 
porate liability,  because  they  never  intended  to  enter  into  that  i-elation.^  As 
between  themselves  the  rights  of  the  stock-holders  in  a  defectively  incorporated 
association  should  be  governed  by  the  supposed  charter  and  the  laws  of  the  state 
relating  thereto.^ 

e.  Continuance  of  Business  After  Expiration  of  Charter.  Stock-holders  who 
carry  on  the  business  in  the  corporate  name  after  the  charter  has  expired  are 
partners  if  this  is  done  with  knowledge  that  the  corjjoration  has  ceased  to  exist, 
and  pursuant  to  a  new  agreement  between  them.^^ 

d.  Promoters.  Persons- who  act  together  in  organizing  corporations,  or  in 
conducting  the  negotiations  preliminary  to  the  launching  of  business  associations. 


Wisconsin. —  Slocum  v.  Head,  105  Wis.  431, 
81  N.  W.  673,  50  L.  R.  A.  324. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  58. 

Reason  for  rule. —  Allowing  suits  against 
the  stock-holders  of  defective  corporations  as 
partners  "  involves  judicial  nullification  of 
franchises  and  powers  enjoyed  and  exercised 
by  a  de  facto  corporation  as  a  distinct  entity 
recognized  by  the  law,  acquiesced  in  by  the 
State;  defeats  the  corporate  character  of  the 
contract,  changes  the  relation  from  that  of 
stockholders  to  that  of  partners;  substitutes 
other  and  new  parties  to  the  contract,  effects 
the  imposition  of  an  enlarged  liability,  which 
they  did  not  assume,  but  intended  to  avoid; 
so  understood  by  the  creditor,  when  he  con- 
tracted the  debt  with  the  corporation  as  such. 
The  contract  is  valid  and  binding  on  the  cor- 
poration, which  the  creditor  trusted.  No  in- 
justice is  done  him,  for  all  his  rights  and 
remedies  are  preserved  by  the  principle  that 
the  corporation  and  the  share-holder  are  es- 
topped from  denying  its  legal  existence,  as 
against  him.  It  will  not  answer  to  say  that 
he  is  not  repudiating,  but  enforcing  the  con- 
tract. He  repudiates  the  party — the  corpora- 
tion—  with  which  he  made  the  contract,  and 
seeks  its  enforcement  against  parties  who 
never  entered  into  contractual  relation  with 
him."  Snider's  Sons'  Co.  v.  Troy,  91  Ala. 
224,  233,  8  So.  658,  24  Am.  St.  Rep.  887,  11 
L.  R.  A.  515. 

19.  Brandenstein  v.  Hoke,  101  Cal.  131,  35 
Pac.  562;  Snyder  v.  Studebaker,  19  Ind.  462, 
81  Am.  Dec.  415;  Eaton  v.  Walker,  76  Mich. 
579,  43  N.  W.  638,  6  L.  R.  A.  102. 

20.  Henry  v.  Simanton,  64  N.  J.  Eq.  572, 
577,  54  Atl.  153  ("The  business  conducted  by 
the  members  of  the  organization  was  so  en- 
tirely aside  from  the  power  conferred  upon 
the  grange  by  the  statute  under  which  the  in- 
corporation was  efl'octed  that  the  business 
munt  be  regarded  ns  a  partnership,  and  not 
corporate")  ;  Rid<'nour  v.  Mayo,  40  Ohio  St. 
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9 ;  Empire  Mills  v.  Alston  Grocery  Co.,  4  Tex. 
App.  Civ.  Cas.  §  221,  15  S.  W.  200,  505,  12 
L.  R.  A.  366. 

21.  Montgomery  v.  Forbes,  148  Mass.  249, 
19  N.  E.  342;  Hill  v.  Beach,  12  K  J.  Eq.  31, 
an  attempt  was  made  to  incorporate  in  New 
York,  and  the  statute  was  complied  with  in 
matters  of  form,  but  the  court  declared  that 
the  attempt  was  a  clear  fraud  on  the  law  of 
New  York,  and  hence  the  association  was  to  be 
treated  as  a  partnership.  See  also  Hum- 
phreys V.  Mooney,  5  Colo.  282;  Stafford  Nat. 
Bank  v.  Palmer,  47  Conn.  443. 

22.  Bergeron  v.  Hobbs,  96  Wis.  641,  71 
N.  W.  1056,  65  Am.  St.  Rep.  85. 

In  Pennsylvania  the  failure  to  record  a  cer- 
tificate of  incorporation  in  the  county  where 
the  association's  chief  operations  are  to  be  car- 
ried on,  as  required  by  statute,  makes  the  in- 
corporators liable  as  partners  to  persons  who 
deal  with  them  without  knowledge  of  the  in- 
corporation. New  York  Nat.  Exch.  Bank  v. 
Crowell,  177  Pa.  St.  313,  35  Atl.  613;  Guckert 
V.  Hacke,  159  Pa.  St.  303,  28  Atl.  249. 

23.  Trowbridge  v.  Scudder^  11  Cush. 
(Mass.)  83  (holding  that  the  directors  and 
managers  who  profess  to  make  contracts  on 
behalf  of  the  corporation  are  liable  on  implied 
warranty  of  their  authority)  ;  Fay  v.  Noble, 
7  Cush.  (Mass.)  188. 

24.  Cannon  v.  Brush  Electric  Co.,  96  Md, 
446,  54  Atl.  121,  94  Am.  St.  Rep.  584. 

Purchaser  for  stock-holder. —  One  who 
bought  stock  in  a  company,  which  both  he  and 
the  seller  believed  to  be  incorporated,  and  who 
demanded  a  rescission  of  the  sale  upon  learn- 
ing that  it  was  not  incorporated,  is  not  to  be 
treated  as  a  partner  of  the  seller.  Bolton  v. 
Prather,  35  Tex.  Civ.  App.  295,  80  S.  W.  666. 

25.  National  Union  Bank  v.  Landon,  45 
N.  Y.  410  [affirming  66  Barb.  189]. 

Ignorance  of  charter's  expiration. —  It  has 
been  held  that  stock-holders  are  not  partners, 
if  the  business  is  continued  as  that  of  the 
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ai'e  not  to  be  treated  as  partners,  for  they  are  not  the  proprietors  of  a  common 
bnsuiess.'^''  Of  course  they  may  render  themselves  Hable  as  partners  by  holding 
tliemselves  out  as  such,  during  this  period,  and  they  may  even  become  true  part- 
ners, by  actually  carrying  on  a  common  business  before  incorporating.^"^  But  the 
fact  that  some  of  them  carry  on  the  business,  intending  to  turn  it  over  to  the 
corporation  when  it  is  formed,  does  not  create  a  partnership  between  all  the  sub- 
scribers for  stock,  in  case  a  corporation  is  never  organized.^** 

8.  What  Law  Governs.  What  constitutes  a  partnership,  not  only  as  between 
the  parties,  but  as  to  third  persons,  is  a  question  of  law,^^  which  is  to  be  deter- 
mined by  the  legal  rules  of  the  jurisdiction  where  the  business  association 
involved  is  organized;™  but  any  contract  made  by  such  a  firm  and  performable 
in  another  jurisdiction  will  be  construed  and  enforced  by  the  legal  rules  there 
prevaihng.^'  Whether  a  person  has  held  himself  out  as  a  partner  is  a  question  to 
be  decided  by  the  law  of  the  place  where  the  acts  alleged  to  constitute  the  hold- 
ing out  were  done.^^ 

9.  Estoppel  of  Persons  Dealing  With  a  Partnership.  One  who  has  dealt 
with  and  become  indebted  to  an  association,  as  a  partnership,  upon  being  sued 
therefor,  cannot  defend  upon  the  ground  that  the  association  is  not  a  partnership. 
Such  a  defense  would  operate  as  a  fraud  upon  them  and  would  enable  him  to 
escape  the  payment  of  a  just  obligation.^    And  the  maker  of  a  negotiable  prom- 


corporation,  in  actual  ignorance  of  the  char- 
ter's expiration.  Central  City  Sav.  Bank  v. 
Walker,  C6  N.  Y.  424. 

26.  Arnold  v.  Conklin,  96  111.  App.  373; 
Shibley  v.  Angle,  37  N.  Y.  6'26;  Hudson  v. 
Spaulding,  3  Silv.  Sup.  (N.  Y.)  434,  6  N.  Y. 
Suppl.  877;  West  Point  Foundry  Assoc.  v. 
Brown,  3  Edw.  (N.  Y.)  284;  Shields  v.  Clif- 
ton Hill  Land  Co.,  94  Tenn.  123,  28  S.  W. 
668,  45  Am.  St.  Eep.  700,  26  L.  E.  A.  509; 
Batard  v.  Hawes,  3  C.  &  K.  277,  2  E.  &  B. 
287,  17  Jur.  1154,  22  L.  J.  Q.  B.  443,  1  Wkly. 
Rep.  387,  75  E.  C.  L.  287;  Reynell  v.  Lewis, 
16  L.  J.  Exeh.  25,  15  M.  &  W.  517,  4  R.  & 
Can.  Cas.  351  \overruling  Holmes  v.  Huggins, 
1  B.  &  C.  74,  2  D.  &  R.  196,  1  L.  J.  K.  B. 
0.  S.  47,  8  E.  C.  L.  33 ;  Lucas  v.  Beach,  4  Jur. 
631,  1  M.  &  G.  417,  1  Scott  N.  R.  350,  39 
E.  C.  L.  831].  See  Cobpoeations,  10  Cye. 
271. 

27.  Connecticut. —  Citizens'  Nat.  Bank  v. 
Hine,  49  Conn.  236. 

Illinois. —  Seeberger  V.  McCormick,  178  111. 
404,  53  N.  E.  340  [affirming  73  111.  App.  87]  ; 
Loverin  V.  McLaughlin,  161  111.  417,  44  N.  E. 
99 ;  Janes  v.  Bergevin,  83  111.  App.  -607. 

Kentucky. —  Friedman  v.  Janssen,  66  S.  W. 
752,  23  Ky.  L.  Rep.  2151. 

Missouri. —  Queen  City  Furniture,  etc.,  Co. 
V.  Crawford,  127  Mo.  356,  30  S.  W.  163; 
Martin  v.  Fewell,  79  Mo.  401 ;  Richardson  v. 
Pitts,  71  Mo.  128;  Hurt  V.  Salisbury,  55  Mo. 
310. 

United  States. —  Ryland  v.  HoUinger,  117 
Fed.  216,  54  C.  C.  A.  248. 

Canada. —  Seiflfert  v.  Irving,  15  Ont.  173. 

28.  Ward  v.  Brigham,  127  Mass.  24  (hold- 
ing that  those  who  carried  on  the  business 
acted  at  their  own  risk,  and  could  not  treat 
the  other  subscribers  as  copartners)  ;  Gorman 
V.  Davis,  etc.,  Co.,  118  N.  C.  370,  24  S.  E.  770 
(holding  that  persons  who  subscribed  to  the 
stock  of  a  proposed  corporation,  and  on  fail- 
ure of  the  company  to  take  any  steps  to  in- 
corporate, withdrew,  and  received  back  the 
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money  so  paid,  were  at  most  dormant  part- 
ners, and  are  not  liable  for  debts  contracted 
after  their  withdrawal ) . 

29.  Jones  v.  Purnell,  5  Pennew.  (Del.)  444, 
62  Atl.  149;  Deputy  i;.  Harris,  1  Marv.  (Del.) 
100,  40  Atl.  714;  Davis  v.  White,  1  Houst. 
(Del.)  228;  Gilpin  v.  Temple,  4  Harr.  (Del.) 
190. 

30.  Waver ly  Nat.  Bank  v.  Hall,  150  Pa.  St. 
466,  24  Atl.  665,  30  Am.  St.  Rep.  823  (holding 
that  where  a  contract  for  the  loan  of  money 
by  one  of  the  defendants  to  the  others,  in  con- 
sideration of  a  share  of  the  profits  of  the  busi- 
ness of  those  others,  was  made  in  Penn- 
sylvania, but  was  to  be  performed  in  New 
York,  whether  a  partnership  existed  was 
determinable  by  the  law  of  the  latter  state)  ; 
Hastings  v.  Hopkinson,  28  Vt.  108;  Cutler  v. 
Thomas,  25  Vt.  73. 

Illustration. —  If  a  limited  partnership  has 
been  organized  in  Cuba,  its  validity  and  the 
liability  of  the  special  partner  are  determined 
by  the  law  of  Cuba.  King  v.  Sarria,  69  N.  Y. 
24,  25  Am.  Rep.  128. 

31.  Baldwin  v.  Gray,  4  Mart.  N.  S.  (La.) 
192,  16  Am.  Dec.  169;  King  v.  Sarria,  69  N.  Y. 
24,  25  Am.  Rep.  128. 

32.  Wait  V.  Brewster,  31  Vt.  516. 

33.  California. —  Yancy  v.  Morton,  94  Cal. 
558,  29  Pac.  1111;  Wise  v.  Williams,  72  Cal. 
544,  14  Pac.  204. 

Iowa. —  Gordon  v.  Janney,  Morr.  182. 

Louisiana. —  Pharr  v.  McHugh,  32  La.  Ann. 
1280  (one  who  signed  a  partnership  note  as 
surety  was  held  estopped  to  deny  the  firm's 
existence)  ;  Millaudon  v.  Sylvestre,  8  La.  262 
(the  purchasers  of  firm  property  from  a  part- 
ner in  fraud  of  a  copartner  cannot  set  up  as  a 
defense  the  omission  to  record  the  act  of  part- 
nership as  required  by  statute ) . 

Minnesota. —  French  V.  Donohue,  29  Minn. 
Ill,  12  N.  W.  354. 

Neio  York. — Hubbard  v.  Matthews,  54  N.  Y. 
43,  13  Am.  Rep.  562. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  37. 
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issorj  iioto  ])ayablc  to  tlie  order  of  a  firm  is  estopped  from  denying  to  a  Ijolder 
in  due  course  tlie  existence  of  the  payee  iinn  ;  and  the  accepter  of  a  bill  of 
exchange  is  estopped  from  denying  to  such  a  liolder  the  existence  of  a  partnersliip 
drawer.'*^  Jiy  esto[)pel  too  a  creditor  of  a  firm  may  lose  his  right  against  a 
retired  partner.  Tliis  resnlt  will  ensue  whenever  the  creditor  induces  tlie  retired 
partner  to  settle  with  the  continuing  j)artner,  on  the  basis  that  tlie  creditor  has 
accepted  the  continuing  jjartner,  as  his  sole  debtor,  or  otherwise  misleads  the 
retired  partner  to  his  injury.^'' 

10.  Individuals  Doing  Business  in  a  Firm-Name,  At  common  law  a  person 
may  do  business  in  his  true  name,  or  under  the  title  of  a  firm  containing  his  indi- 
vidual name,  or  under  a  designation  purely  fanciful.  In  either  of  these  cases  he 
may  sue,  or  be  sued,  upon  an  obligation  connected  with  tlie  business,  in  his  indi- 
vidual name.^'*  In  jurisdictions  where  statutes  permit  suits  by  and  against  a 
partnership  in  the  firm-name  an  action  will  lie  against  the  reputed  firm,  although 
but  one  person  is  interested  in  the  business.^^  Again,  as  against  creditors  such  a 
reputed  linn  has  no  claims  to  recognition.  The  assets  are  to  be  treated  as  those 
of  the  individual  proprietor,  and  the  creditors  of  the  Vjusiness  and  the  creditors  of 
the  individual  outside  the  business  form  but  a  single  class.^  One  who  engages 
in  business  in  a  firm-name  must  give  notice  of  his  retirement  therefrom,  in  the 
same  manner  in  which  he  would  notify  his  withdrawal  from  an  actual  firm,  or  he 
will  be  estopped  from  denying  liability  for  the  debts  of  his  successor.^ 

C.  Evidence  of  Partnership — l.  Burden  of  Proof  and  Presumptions  —  a.  In 
General.  The  burden  of  proving  a  partnership  is  upon  him  who  alleges  its  exist- 
ence.*°  If  a  person  is  shown  to  have  been  a  servant  of  a  firm,  the  presumption 
is  that  such  relationship  continues,  and  clear  evidence  is  needed  to  establish  the 
claim  that  he  has  become  a  partner.*^    A  presum^^tion  of  partnership  arises  from 


34.  Gordon  v.  Janney,  Morr.  (Iowa)  182; 
Hubbard  v.  Matthews,  54  N.  Y.  43,  13  Am. 
Eep.  562;  Robinson  v.  Yarrow,  1  Moore  C.  P. 
150,  7  Taunt.  455,  18  Eev.  Rep.  537,  2  E.  C.  L. 
445. 

35.  See  Davison  v.  Donaldson,  9  Q.  B.  D. 
623,  4  Aspin.  601,  47  L.  T.  Rep.  N.  S.  504,  31 
Wkly.  Rep.  277. 

36.  Alabama. —  Giddens  v.  Boiling,  93  Ala. 
92,  9  So.  427. 

Illinois. —  Jones  v.  Goodrich,  17  111.  380. 

Indiana. —  Elverson  v.  Leeds,  97  Ind.  336, 
49  Am.  Rep.  458. 

Michigan. —  Bjorkquest  v.  Wagar,  83  Mich. 
226,  47  N.  W.  235;  Brennan  v.  Partridge,  67 
Mich.  449,  35  N.  W.  85. 

Missouri. —  Wallhormfechtel  v.  Dobyns,  32 
Mo.  310. 

New  York. —  Sinnott  v.  German- American 
Bank,  164  N.  Y.  386,  58  N.  E.  286;  Gay  v. 
Seibold,  97  N.  Y.  472,  49  Am.  Rep.  533 ;  Doyle 
V.  Shuttleworth,  41  Misc.  42,  83  N.  Y.  Suppl. 
609;  Hoyt  V.  Allen,  2  Hill  322. 

England. —  Bonfield  v.  Smith,  13  L.  J.  Exch. 
105,  12  M.  &  W.  405. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  60. 

Statutory  provisions. — In  some  jurisdictions 
statutes  have  been  passed  prohibiting  the  use 
of  fictitious  or  assumed  partnership  names,  or 
requiring  their  registration.  They  have  been 
construed  with  much  strictness  by  the  courts, 
and  have  not  proved  to  be  very  useful.  See 
the  statutes  of  the  different  states.  And  see 
Lander  v.  Sheehan,  32  Mont.  25,  79  Pac.  406; 
Sinnott  v.  German-American  Bank,  164  N.  Y. 
380,  58  N.  E.  286;  Gay  v.  Seibold,  97  N.  Y. 
472,    49    Am.    Rep.    533;    Zimmerman  v. 
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Erhard,  83  N.  Y.  74,  38  Am.  Eep.  396;  Wood 
V.  Erie  E.  Co.,  72  N.  Y.  196,  28  Am.  Eep.  125; 
McArdle  v.  Thames  Iron  Works,  90  N.  Y.  App. 
Div.  139,  89  N.  Y.  Suppl.  485;  Vandegrift  v. 
Bertron,  83  N.  Y.  App.  Div.  548.  82  N.  Y. 
Suppl.  153;  Loeb  v.  Firemen's  Ins.  Co.,  78 
N.  Y.  App.  Div.  113,  79  K  Y.  Suppl.  510; 
Taylor  v.  Bell,  etc..  Soap  Co.,  18  N.  Y.  App. 
Div.  175,  45  N.  Y.  Suppl.  939;  Kennedy  v. 
Budd,  5  N.  Y.  App.  Div.  140,  39  N.  Y.  Suppl. 
81;  Barron  V.  Yost,  16  Daly  (N.  Y.)  441,  12 
N.  Y.  Suppl.  455;  Adee  v.  Crow,  7  Misc. 
(N.  Y.)  256,  27  N.  Y.  Suppl.  973;  Hovt  v. 
Allen,  2  Hill  (N.  Y.)  322. 

37.  Birmingham  Loan,  etc.,  Co.  v.  Annis- 
ton  First  Nat.  Bank,  100  Ala.  249,  13  So.  945, 
46  Am.  St.  Eep.  45  (construing  Code,  §  2605) ; 
Stirling  v.  Heintzman.  42  Mich.  449,  4  N.  W. 
165  (construing  Comp.  Laws,  §  5307)  ; 
O'Brien  v.  Foglesong,  3  Wyo.  57,  31  Pac.  1047 
(construing  Comp.  Laws  (1876),  §  639). 

38.  Miller  v.  His  Creditors^  37  La.  Ann. 
604;  Kent  v.  Majonier,  36"  La.  Ann.  259; 
Bremen  Sav.  Bank  v.  Branch-Crookes  Saw  Co., 
104  Mo.  425,  16  S.  W.  209;  Scull's  Appeal, 
115  Pa.  St.  141,  7  Atl.  588. 

39.  Elverson  v.  Leeds,  97  Ind.  336,  49  Am. 
Eep.  458;  Davenport  Gas,  etc.,  Co.  v.  Reimers, 
(Iowa  1903)  96  N.  W.  1084;  Henry  C.  Werner 
Co.  Calhoun,  55  W.  Va.  246,  46  S.  E.  1024; 
Evens,  etc..  Fire  Brick  Co.  v.  Hadfield,  93  Wis. 
665,  68  N.  W.  468. 

40.  Strickler  v.  Gitchel,  14  Okla.  523,  78 
Pac.  94;  Clifton  v.  Royse  Cotton  Oil  Co., 
(Tex.  Civ.  App.  1905)  87  S.  W.  182. 

41.  Pawsey  v.  Armstrong,  18  Ch.  D.  098,  50 
L.  J.  Ch.  683,  30  Wkly.  Eep.  409. 
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the  use  of  a  name  such  as  is  commonly  employed  when  a  partnersiiip  exists,  as 
"  C.  &  Co.,"  or  "A.  &  Son";^^  but  the  presumption  is  not  very  strong,  unless 
there  is  other  evidence  that  these  terms  designate  certain  persons  who  are  known 
to  give  personal  attention  to  tlie  business  or  to  be  financially  interested  in  it.** 
Certainly  the  presumption  from  the  use  of  such  a  style  is  not  necessary  and  con- 
clusive.^ The  fact  that  persons  are  coowners  of  property,  or  that  they  make  a 
joint  contract,  does  not  warrant  the  inference  of  their  partnership.*^  When  a 
partnership  is  shown  to  exist,  the  presumption  is  that  it  continues  until  dissolution 
is  proved.'"' 

b.  As  Between  Partners.  The  burden  of  proof  is  on  the  complainant  to  estab- 
lish the  existence  of  a  partnership  between  himself  and  another.*''  If  an  agree- 
ment for  a  partnership  to  be  entered  upon  at  once  is  proved,  it  will  be  presumed 
that  acts  of  the  parties  relating  to  the  business  thus  agreed  upon  are  acts  done  in 
the  prosecution  of  the  partnership ;  and  their  rights  and  duties  will  be  treated  as 
those  of  partners  under  such  agreement.*^ 

e.  As  Against  Third  Persons.  Persons  who  sue  in  the  capacity  of  partners 
have  the  burden  of  pi'oving  that  they  are  in  fact  partners  ;  especially  if  their  right 
of  action  is  upon  commercial  paper,  of  which  their  partnership  is  payee  or  indorsee.*^ 
If,  however,  joint  plaintiffs  establish  a  cause  of  action  against  .defendant,  without 
proving  a  partnership  between  them,  an  allegation  that  they  are  partners  may  be 
treated  as  surplusage.^'' 

d.  As  Against  Partners.  While  the  burden  of  proving  a  partnership  rests  upon 
a  plaintiff,  who  sues  defendants  as  partners,  the  partnership  relation  or  liability 
being  denied  by  any  of  defendants,^^  he  is  not  bound  to  do  more  than  make 


42.  Haug  V.  Haug,  90  111.  App.  604;  Fer- 
guson V.  King,  5  La.  Ann.  642;  Charman  v. 
Henshaw,  15  Gray  (Mass.)  293. 

In  New  York  a  statute  requires  "  &  Co.," 
in  a  business  name,  to  represent  an  actual 
partner.   Whitlock  v.  McKechnie,  1  Bosw.  427. 

43.  Haug  V.  Haug,  90  111.  App.  604  (hold- 
ing that  where  the  firm  style  was  "A.  Haug 
&  Son,"  and  there  was  evidence  that  both 
father  and  son  personally  gave  attention  to 
the  business,  there  was  a  strong  presumption 
that  the  son  was  a  partner)  ;  McDonald  v. 
Gilbert,  16  Can.  Sup.  Ct.  700  (holding  that 
where  plaintiff  had  received  letters  written  by 
one  of  the  alleged  partners  on  paper,  on  which 
the  names  of  both  were  printed  as  constitut- 
ing the  firm,  a  'prima  facie  case  of  partnership 
was  made  out. 

44.  Willey  v.  Crocker-Woolworth  Nat. 
Bank,  141  Cal.  508,  75  Pac.  106,  (1903)  72 
Pac.  832 ;  Brennan  v.  Pardridge,  67  Mich.  449, 
35  N.  W.  85;  Altgelt  v.  Alamo  Nat.  Bank, 
(Tex.  Civ.  App.  1904)  79  S.  W.  582  [reversed 
on  other  grounds  in  98  Tex.  252,  83  S.  W. 
6]. 

45.  Ryhiner  v.  Feickert,  92  111.  305,  34  Am. 
Rep.  130  (joint  makers  of  a  note)  ;  Hopkins 
V.  Smith,  li  Johns.  (N.  Y.)  161  (joint  makers 
of  a  note)  ;  Neill  v.  Shamburg,  158  Pa.  St. 
263,  27  Atl.  992  (coowners  of  oil  lands)  ; 
Levy  V.  McDowell,  45  Tex.  220. 

46.  Butler  v.  Henry,  48  Ark.  551,  3  S.  W. 
878 ;  Buck  V.  Smith,  2  Colo.  500. 

47.  Gatewood  v.  Bolton,  48  Mo.  78 ;  Pawsey 
V.  Armstrong,  18  Ch.  D.  698,  50  L.  J.  Ch.  683, 
30  Wkly.  Rep.  469. 

Prima  facie  case. —  If,  however,  he  shows 
that  he  and  defendant  jointly  engaged  in  car- 
rying on  a  common  business  for  profit^  he 


makes  out  a  prima  facie  case,  although  the 
business  be  confined  to  a  particular  transac- 
tion or  adventure.  Miller  v.  Hale,  96  Mo. 
App.  427,  70  S.  W.  258  (two  persons  jointly 
engaged  to  act  as  architects  in  erecting  a 
building)  ;  Robinson  v.  Anderson,  20  Beav.  98, 
52  Eng.  Reprint  539  [affirmed  in  7  De  G.  M. 
&  G.  239,  56'  Eng.  Ch.  185,  44  Eng.  Reprint 
94] ;  McGregor  v.  Bainbridge,  7  Hare  164 
note,  27  Eng.  Ch.  164  note,  68  Eng.  Reprint 
67  note  (both  cases  where  solicitors  acted 
jointly  for  a  client). 

48.  Guice  v.  Thornton,  76  Ala.  466;  Perkins 
V.  Perkins,  3  Gratt.  (Va.)  364. 

49.  Boswell  v.  Dunning,  5  Ilarr.  (Del.) 
231;  Campbell  v.  Hood,  6  Mo.  211;  Dempsey 
V.  Harrison,  4  Mo.  267;  McGregor  v.  Cleve- 
land, 5  Wend.  (N.  Y.)  475. 

50.  Woodward  V.  Sutton,  30  Fed.  Cas.  No. 
18,009,  1  Cranch  C.  C.  351. 

51.  Illinois.— Smith  v.  Knight,  71  111.  148, 
22  Am.  Rep.  94. 

loioa. —  Dupuy  v.  Sheak,  57  Iowa  361,  10 
N.  W.  731;  Byington  v.  Woodward,  9  Iowa 
360. 

Louisiana. —  Meeker  v.  Cummings,  22  La. 
Ann.  317;  Atwater  v.  Colton,  18  La.  Ann. 
226. 

Maryland. —  Beall  v.  Poole,  27  Md.  645. 
Massachusetts. —  Howe  v.  Thayer,  17  Pick. 
91. 

Nebraska. —  McDonald  v.  Jenkins,  44  Nebr. 
163,  62  N.  W.  444. 

Pennsylvania. —  Hallstead  v.  Coleman,  143 
Pa.  St.  352,  22  Atl.  977,  13  L.  R.  A.  370, 
holding  that,  in  an  action  to  charge  stock- 
holders in  a  bank  as  partners,  the  burden  is 
not  on  defendants  to  show  that  the  bank  was 
incorporated,  or  was  a  limited  partnership, 
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owt  a  prima  facie  C'dBG  Q.^&ms,i  tham''"^  The  burden  is  then  cast  upon  tliern  of 
showiiifi^  that  there  is  no  partnersliip  and  that  they  liave  not  lield  themselves  out 
as  ])artiicrs.'''' 

2.  Admissibility  of  Evidence  —  a.  In  General.    The  existence  of  a  partnersliip 

may  he  established  hy  oral  evidence/'^  Jf,  however,  the  partnership  contract  has 
been  reduced  to  writing,  such  writing  is  the  best  evidence  of  the  contract  provi- 
sions/'^ Evidence  as  to  the  understanding  which  business  associates  have  of  their 
oral  contract  is  admissible  whenever  it  tends  to  show  that  they  did  not  intend  to 
become  partners/''  The  business  intimacy  between  persons,  and  their  conduct  in 
connection  with  a  particular  enterprise,  may  be  admissible  as  tending  to  prove  a 
partnership  between  them,  although  each  item  of  such  evidence  may  have  lent 
but  slight  weight,  when  separately  considered."    A  belief  on  plaintiff's  part  that 


but  is  on  plaintiff  to  sliow  that  it  was  a  part- 
nersliip, as  alleged  in  his  complaint. 

United  States. —  Eichel  v.  Sawyer,  44  Fed. 
845. 

See    38    Cent.    Dig.    tit.  "Partnership," 

§  621/2. 

Holding  out. —  Undoubtedly  the  burden  of 
proof  is  on  him  wlio  alleges  a  holding  out  by 
one  who  is  not  a  partner  in  fact  (Vinson  v. 
Beveridge,  3  MacArthur  (D.  C.)  597,  36  Am. 
Eep.  113;  McLewee  v.  Hall,  103  N.  Y.  639, 
8  N.  E.  486;  Irvin  v.  Conklin,  36  Barb. 
(N.  Y.)  64;  Johnston's  Appeal,  (Pa.  1887)  9 
Atl.  76;  Scull's  Appeal,  115  Pa.  St.  141,  7 
Atl.  588)  ;  but  he  may  make  out  a  prima  facie 
case  by  evidence  of  general  notoriety  in  the 
community  (Wood  v.  Pennell,  51  Me.  52, 
holding  that  in  a  suit  to  hold  one  as  a  part- 
ner, the  dealings  of  the  person  sought  to  be 
held  are  admissible  to  show,  not  only  that  he 
held  himself  out  as  a  partner,  but  that  the 
fact  has  been  one  of  such  general  notoriety  in 
the  community,  that  plaintiff  may  be  pre- 
sumed to  have  given  the  credit  on  the  strength 
of  such  holdings  out;  Mershon  v.  Hobensack, 
22  N.  J.  L.  372  [affirmed  in  23  N.  J.  L. 
580] ;  Adams  v.  Morrison,  113  N.  Y.  152,  28 
N".  E.  829;  Thompson  v.  Toledo  First  Nat. 
Bank,  111  U.  S.  529,  4  S.  Ct.  689,  28  L.  ed. 
507). 

52.  Bell  V.  Massey,  14  La.  Ann.  831  (hold- 
ing that  where  a  note,  made  payable  to  the 
order  of  a  firm,  is  indorsed  by  each  member 
of  the  firm  separately,  in  the  absence  of  proof 
to  the  contrary,  the  payees  will  be  presumed 
to  be  commercial  partners,  and  each  bound  by 
his  indorsement  for  the  whole  amount  of  the 
note)  ;  Mary  v.  Lampre,  6  Rob.  (La.)  314 
(holding  that  one  whose  name  forms  part  of  a 
firm-name  is  presumed  to  be  a  partner)  ; 
Campbell  v.  Hood,  6  Mo.  211;  Knott  v.  Knott, 
6  Oreg.  142  (holding  that  there  is  no  pre- 
sumption that  persons  who  sign  jointly  a 
promissory  note  are  partners). 

53.  Clark  v.  Jones,  87  Ala.  474,  6  So.  362; 
Sheldon  v.  Bigelow,  118  Iowa  586,  92  N.  W. 
701;  Howe  v.  Thayer,  17  Pick.  (Mass.)  91. 

54.  Arkansas. —  Rector  v.  Robins,  74  Ark. 
437,  86  S.  W.  667. 

Delaware. —  Jones  v.  Purnell,  5  Pennew. 
444,  63  Atl.  149,  holding  that  a  partner- 
ship may  be  proved  by  direct  evidence,  or 
by  the  evidence  of  the  acts,  conduct,  and 
declarations  of  the  partners. 

Illinois. —  Van  ITousen  v.  Copeland,  180  HI. 
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74,  54  N.  E.  169  [affirming  79  111.  App.  139]; 
Spej'er  v.  Desjardins,  144  111.  641,  32  X.  E. 
283,  36  Am.  St.  Rep.  473;  Frankenstein  v. 
North,  79  111.  App.  669. 

Missouri. —  Tamblyn  v.  Scott,  111  Mo.  App. 
46,  85  S.  W.  918. 

Nehra.^Jca. — Schneider  v.  Patterson,  38  Xebr. 
680,  57  N.  W.  398,  holding  that  oral  evidence 
was  admissible  to  prove  a  partnership,  not- 
withstanding the  fact  that  a  statute  (Comp. 
St.  c.  65,  §  28)  made  the  record  of  a  cer- 
tificate of  a  partnership  prima  facie  evidence 
of  its  existence. 

United  States. —  Benedict  v.  Davis,  3  Fed. 
Cas.  No.  1,293,  2  McLean  347,  holding  that 
proof  of  a  parol  contract  is  admissible  to  re- 
but declarations  of  one  as  to  the  membership 
of  the  firm. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  64. 

55.  Chisholm  v.  Cowles,  42  Ala.  179. 

56.  Macy  v.  Combs,  15  Ind.  46'9,  77  Am. 
Dec.  103;  Hughes  v.  Ewing,  162  Mo.  261,  62 
S.  W.  465;  Griffin  v.  Carr,  165  N.  Y.  621,  59 
N.  E.  1123  [affirming  21  N.  Y.  App.  Div.  51, 
47  N.  Y.  Suppl.  323] ;  Willis  v.  Crawford,  38 
Oreg.  522,  63  Pac.  985,  64  Pac.  866,  53  L.  R.  A. 
904. 

57.  Alalama. —  McGrew  v.  Walker,  17  Ala. 
824,  the  intimacy  of  defendants  may  be  a 
slight  circumstance,  and  by  itself  of  little 
value,  but  connected  with  other  evidence  of  a 
partnership  is  admissible. 

Georgia. —  Fleshman  v.  Collier,  47  Ga.  253 
(evidence  that  defendants  were  in  partnership 
three  months  after  the  date  in  question  is  ad- 
missible) ;  Perry  v.  Butt,  14  Ga.  699  (conduct 
of  one  of  defendants  in  selling  goods  is  ad- 
missible) . 

Maryland. —  Green  v.  Caulk,  16  Md.  556, 
evidence  of  joint  contracts  by  defendants  in 
1856  not  admissible  to  prove  them  partners  in 
1854. 

New  York. —  Matter  of  Dusenbery,  106  N.  Y. 
App.  Div.  235,  94  N.  Y.  Suppl.  107 ;  Peyser  v. 
Myers,  18  N.  Y.  Suppl.  736  [affirmed  in  135 
N.  Y.  599,  32  N.  E.  699],  holding  that  deal- 
ings between  defendants,  their  dealings  with 
and  statements  to  the  public,  as  well  as  their 
books,  were  all  competent  evidence  as  to 
whether  a  particular  person  was  a  member  of 
the  firm  at  a  given  time. 

Texas. —  Davis  v.  Bingham,  (Civ.  App. 
1898)  46  S.  W.  840;  Reliance  Lumber  Co.  v. 
White,  (Civ.  App.  1896)  38  S.  W.  391;  Wood 
V.  Samuels,  1  Tex  App.  Civ.  Cas.  §  922. 
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defsiidants  were  partners  is  inadmissible,  unless  such  belief  has  a  reasonable 
foundation  in  defendants'  condnct.^^  Nor  is  hearsay  evidence  as  to  the  existence 
of  a  firm  admissible.^'  A  judgment  duly  taken  by  default  against  certain  per- 
sons as  partners  may  be  given  in  evidence  against  the  same  persons,  when  sued 
by  another  plaintiff,  as  an  admission  of  the  partnership  by  them,  although  an 
explainable  admission.^"  On  an  issue  as  to  the  existence  of  a  partnership,  one  of 
the  partners  is  competent  to  prove  that  a  partnership  existed.^^ 

b.  As  Between  Partners.  Persons  may  make  themselves  liable  as  partners  to 
those  who  deal  with  the  business  without  being  partners  in  fact.  On  tlie  other 
hand  they  may  be  partners  in  fact,  while  concealing  their  true  I'elationship  from 
the  world.  In  either  case,  when  the  issue  of  partnership  is  raised  in  a  suit 
between  such  business  associates,  evidence  is  admissible  which  tends  to  show  that 
one  of  the  parties  was  tlie  sole  proprietor  of  the  business,  while  the  other  was  a 
mere  employee,^^  that  while  title  was  taken  in  the  name  of  one,  the  property  was 
owned  by  them  as  partners  ;  or  that  their  conduct  of  the  business  was  such  as 
to  indicate  tliat  they  were,  or  that  they  were  not,  partners.^*  The  answer  of  a 
defendant  cannot  be  read  as  evidence  on  the  question  of  partnership  between 
him  and  a  deceased  person,  whose  personal  representative  is  a  co-defendant.^^ 
The  fact  that  one  who  after  severance  of  his  business  relations  with  another,  on 
being  sued  as  an  individual  by  a  third  person,  made  an  affidavit  of  defense 
individually  is  not  admissible  in  a  suit  between  them  as  to  whether  they  w^ere 
partners.^^ 

e.  As  Against  Third  Persons,  Persons  who  sue  in  the  capacity  of  partners  are 
not  compelled  to  show  a  written  contract  of  partnership,  even  when  their  business 
consists  in  buying  and  selling  land  ;  but  the  articles  of  partnership,  disclosing  an 
agreement  for  the  transaction  of  a  lawful  business,  eacli  partner  sharing  in  tlie 
profits  and  losses,  are  admissible  as  showing  a  partnership.^^  They  may  establish 
the  existence  of  the  partnership  by  the  evidence  of  those  who  have  done  business 
with  the  firm  as  such.^^  On  the  other  hand  when  persons  are  sued  as  partners 
they  may  show  that  the  partnership  had  ceased  to  exist  before  plaintiff  had  any 
dealings  with  the  business.™  But  declarations  of  one  sued  as  a  partner  that  he 
was  never  a  member  of  the  firm  are  inadmissible  in  his  behalf  against  plaintiff,''^ 


United  States. —  In  re  Goold,  10  Fed.  Cas. 
No.  5,604,  2  Hask.  34. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  64. 

58.  Deputy  v.  Harris,  1  Marv.  (Del.)  100, 
40  Atl.  714. 

59.  Bailey  v.  Fritz,  75  Ark.  463,  88  S.  W. 
569;  Gilroy  v.  Loftus,  21  Misc.  (K  Y.)  317, 
47  N.  Y.  Suppl.  138  [affirming  20  Misc.  724, 
45  N.  Y.  Suppl.  1141,  and  affvrmed  in  22  Misc. 
105,  48  N.  Y.  Suppl.  532]  ;  Providence  Mach. 
Co.  V.  Browning,  72  S.  C.  424,  52  S.  E.  117; 
Moore  v.  Williams,  31  Tex.  Civ.  App.  287,  72 
S.  W.  222. 

A  person  v^ho  is  not  a  member  of  the  firm 

may  testify  as  to  its  existence,  if  he  speaks 
from  personal  knowledge  and  not  from  hear- 
say. Hodges  V.  Tarrant,  31  S.  C.  608,  9  S.  E. 
1038. 

60.  Parks  v.  Mosher,  71  Me.  304;  Brooklyn 
City  Bank  v.  Dearborn,  20  N.  Y.  244;  Millard 
V.  Adams,  1  Misc.  (N.  Y.)  431,  21  N.  Y. 
Suppl.  424;  Marks  v.  Sigler,  3  Ohio  St.  358; 
Whatley  v.  Menheim,  2  Esp.  608.  This  doc- 
trine was  not  accepted  in  Collier  v.  Cross,  20 
Ga.  1,  holding  that  this  rule  does  not  apply 
where  the  judgment  was  obtained  several 
years  before  defendant's  alleged  withdrawal 
from  the  firm.  But  compare  Norwood  v. 
Francis,  25  App.  Cas.  (D.  C.)  463. 


61.  Franklin  v.  Hoadley,  115  N.  Y.  App. 
Div.  538,  101  N.  Y.  Suppl.  374. 

62.  Mocquot  v.  Meadows,  97  Ky.  543,  31 
S.  W.  129,  17  Ky.  L.  Rep.  371;  Neefus  v. 
Eccles,  85  N.  Y.  Suppl.  635. 

63.  Short  V.  Taylor,  137  Mo.  517,  38  S.  W. 
952,  59  Am.  St.  Rep.  508,  plaintiff  was  al- 
lowed to  show  that  property  was  owned  by 
the  firm,  although  title  was  taken  in  his 
name,  while  notes  and  trust  deed  were  given 
by  him  to  defendant,  to  conceal  the  latter's 
connection  with  the  firm. 

64.  McDonald  v.  Campbell,  96  Minn.  87, 
104  N.  W.  760;  Healy  v.  Clark,  120  N.  Y.  642, 
24  N.  E.  316. 

65.  Earle  v.  Art  Library  Pub.  Co.,  95  Fed. 
544. 

66.  Rvder  v.  Jacobs,  196  Pa.  St.  386,  46 
Atl.  667^ 

67.  In  re  Warren,  29  Fed.  Cas.  No.  17,191, 
2  Ware  322,  5  N.  Y.  Leg.  Obs.  327. 

68.  Dorough  V.  Harrington,  148  Ala.  305, 
42  So.  557. 

69.  Gilbert  v.  Whidden,  20  Me.  367. 

70.  Mullins  V.  Gilligan,  12  Colo.  App.  13, 
54  Pae.  1106'. 

71.  Bowie  V.  Maddox,  29  Ga.  285,  74  Am. 
Dec.  61;  Marks  v.  Hardy,  117  Kv.  663,  78 
S.  W.  864,  1105,  25  Ky.  L.  Rep.  1770;  Halde^ 
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unless  brought  to  the  latter's  knowledge  before  he  became  a  creditor.''''  A  perHon 
cannot  escape  partnership  liability  by  sliowiiig  that  lie  lias  never  received  a  Bliare 
of  the  profits,  if  his  contract  entitled  liini  to  such  asliare.''^ 

d.  As  Against  Partners  —  (i)  In  Gisneral.  Tlie  existence  or  non-existence 
of  a  partnership  is  not  to  be  established  by  the  opinions  or  the  belief  of  parties 
to  a  litigation  or  of  their  witnesses.'^''  It  is  competent,  however,  to  ask  a  witness 
whether  defendants  were  associated  together  for  a  described  purpose;'''  and  also 
whether  they  had  entered  into  a  described  agreement,  and  were  carrying  on  a 
business  under  it.''"  That  persons  were  associated  as  partners  when  dealing  with 
others  may  also  be  shown  by  statements  or  conduct  on  their  part  which  fairly 
warrant  the  inference  of  their  partnership."    The  fact  that  persons  are  partners 


man  v.  Middletown  Bank,  28  Pa.  St.  440,  70 
Am.  Dee.  142. 

72.  Parshall  V.  Fisher,  43  Mich.  529,  5 
N.  W.  1049. 

73.  Reab  v.  Pool,  30  S.  C.  140,  8  S.  E.  703. 
See  also  O'Donohue  v.  Bruce,  92  Fed.  858,  35 
C.  C.  A.  52,  holding  that  evidence  was  inad- 
missible, as  against  third  persons,  respecting 
the  accounts  between  alleged  partners  which 
related  to  a  time  subsequent  to  that  when  the 
rights  of  such  third  persons  accrued. 

74.  Anderson  v.  Snow,  9  Ala.  247 ;  Danforth 
v.  Carter,  4  Iowa  230;  Cordova  v.  Powter,  1 
N.  Y.  Suppl.  147;  Farmers'  Bank  v.  Saling, 
33  Oreg.  394,  54  Pac.  190. 

75.  Anderson  v.  Snow,  9  Ala.  247. 

76.  Alabama. —  Cain  Lumber  Co.  v.  Stand- 
ard Dry  Kiln  Co.,  108  Ala.  346,  18  So.  882, 
holding  that  the  date  of  jjartnership  articles 
is  not  conclusive  against  third  parties,  as  to 
the  time  when  the  partnership  began,  but  that 
its  commencement  at  an  earlier  date  may  be 
shown  by  defendant's  acts,  declarations,  and 
dealings. 

Contiectictit. —  Butte  Hardware  Co.  v.  Wal- 
lace, 59  Conn.  336,  22  Atl.  330. 

Florida. —  Barwick  v.  Alderman,  46  Fla. 
433,  35  So.  13,  evidence  is  admissible  that  one 
defendant  in  the  presence  of  the  other  gave 
instructions  that  a  partnership  agreement  be- 
tween them  be  drawn,  and  that  after  this  they 
carried  on  business  together. 

Georgia. —  Thornton  v.  McDonald,  108  Ga. 
3,  33  S.  E.  680. 

Mississippi. —  Perry  v.  Randolph,  6  Sm. 
&  M.  335. 

New  York. —  Smith  v.  Wright,  4  Abb.  Dec. 
274,  1  Abb.  Pr.  243  [reversing  5  Sandf.  113]  ; 
Adee  V.  Cornell,  25  Hun  78  [affirmed  in  93 
N.  Y.  572]  ;  Quincey  v.  Young,  5  Daly  327. 

Pennsylvania. — •  Wray  v.  Spence,  145  Pa.  St. 
399,  22  Atl.  693;  Given  v.  Albert,  5  Watts 
&  S.  333;  Wood  V.  Connell,  2  Whart.  542. 

South  Carolina. — Reab  v.  Pool,  30  S.  C.  140, 
8  S.  E.  703. 

United  States. —  O'Donohue  v.  Bruce,  92 
Fed.  858,  35  C.  C.  A.  52. 

England. —  Ruppell  v.  Roberts,  4  N.  &  M. 
31,  30  E.  C.  L.  574. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  67. 

77.  Delaware. — Jones  v.  Purnell,  5  Pennew. 
444,  62  Atl.  149. 

Qeorr/ia. —  Dodds  v.  Everett-Ridley-Ragan 
Co.,  lib  Ga.  303,  34  S.  E.  1004. 

Louisiana. —  Houston  River  Canal  Co.  v. 
Kopke,  lOff  La.  609,  31  So.  150. 

[III.  C,  2,  c] 


Massachusetts. —  Dutton  v.  Woodman,  9 
Cush.  255,  57  Am.  Dec.  46;  Butts  v.  Tiffany, 
21  Pick.  95. 

Michigan. —  Webb  v.  Johnson,  95  Mich. 
325,  54  N.  W.  947 ;  Wright  v.  Weimeister,  87 
Mich.  594.  49  N.  W.  870. 

Missouri. — Huyssen  v.  Lawson,  90  Mo,  App. 
82. 

Neio  York. —  Nichols  v.  White,  41  Hun  152 
[affirmed  in  114  N.  Y.  639,  21  N.  E.  1120]. 

Oregon. —  Farmers'  Bank  v.  Saling,  33  Oreg. 
394,  54  Pac.  190,  letter  heads  and  sacks,  on 
which  defendant's  name  was  printed  as  that 
of  a  partner,  are  admissible. 

Pennsylvania.- —  Reed  v.  Kremer,  111  Pa. 
St.  482,  487,  5  Atl.  237,  56"  Am.  Rep.  295; 
Brown  V.  Clark,  14  Pa.  St.  469;  Welsh  v. 
Speakman,  8  Watts  &  S.  257,  oral  admissions, 
bills  of  goods,  and  books  of  business  receiv- 
able to  show  that  defendant  was  a  partner. 

Texas. —  Robinson  v.  Marietta  First  Nat. 
Bank,  98  Tex.  184,  82  S.  W.  505  [reversing 
(Civ.  App.  1904)  79  S.  W.  103],  the  fact  that 
a  short  time  prior  to  the  creation  of  an 
alleged  partnership  one  of  the  partners  in 
question  transferred  his  property  to  his  wife 
and  sister  in  payment  of  debts  due  them  is 
without  probative  force  on  the  issue  of  part- 
nership. 

Vermont. —  Callender  v.  Sweat,  14  Vt.  160, 
oral  admissions  of  one  alleged  partner,  the 
course  and  circumstances  of  the  business,  and 
the  joint  use  of  property  indicate  a  partner- 
ship. 

Virginia. —  Chapman  V.  Wilson,  1  Rob.  267. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  67. 
And  see  infra.  III,  C,  2,  d,  (III). 

Posting  hand-bills. —  The  fact  that  printed 
hand-bills  with  the  name  of  the  firm  signed 
thereto  were  posted  at  various  places  in  the 
town  where  defendant  was  residing,  and  that 
one  of  them  was  posted  on  the  door  of  the 
house  where  he  boarded,  is  competent  evidence 
to  be  submitted  to  the  jury  in  determining 
the  fact  whether  or  not  a  partnership  existed. 
Tumlin  v.  Goldsmith,  40  Ga.  221. 

Newspaper  article. — A  person  having  knowl- 
edge of  a  newspaper  article  asserting  that  he 
is  a  member  of  a  partnersliip,  published  after 
an  interview  with  him,  who  fails  to  publish  a 
denial  must  be  regarded  as  holding  himself 
out  as  a  partner  and  the  article  is  admissible 
on  tlie  issue  of  his  membership  in  the  firm. 
Stevens  v.  Walton,  17  Colo.  App.  440,  68  Pac. 
834. 

Letter  written  before  debt  created. —  A  let- 


PARTNERSHIP 


[30  Cyc]  407 


in  one  place  or  in  one  line  of  business  does  not  tend  to  prove  them  pai-tners  else- 
where, or  in  a  distinct  trade  or  ventnre.'^  A  defendant  is  a  competent  witness  to 
deny  a  partnersliip  or  to  explain  circnmstances  indicating  that  he  is  a  member  in 
a  particular  hrmJ^ 

(ii)  General  Refutation.  Evidence  of  general  reputation  is  inadmissible 
to  prove  a  partnership,^"  except  in  connection  with  evidence  that  such  report  was 
known  to  the  persons  sought  to  be  charged.^^  Evidence  that  a  particular  person 
has  the  general  reputation  of  being  a  partner  in  a  specified  firm  may  be  admis- 
sible, however,  in  connection  with  duly  established  facts,  to  show  that  he  has  por- 


ter to  plaintiff  from  the  attorneys  of  defend- 
ant written  before  the  debt  was  created  and 
without  reference  to  crediting  him  as  a  part- 
ner is  inadmissible  on  the  question  of  part- 
nership. Phillips  V.  Trowbridge  Furniture 
Co.,  92  Ga.  596,  20  S.  E.  4. 

Acts  and  declarations  not  shown  to  have 
been  known  to  plaintiff  when  he  became  a 
creditor  are  inadmissible.  Zabriskie  v.  Coates, 
41  N.  Y.  App.  Div.  316,  58  N.  Y.  Suppl.  523. 

78.  Kimball  v.  Longstreet,  174  Mass.  487, 
55  N.  E.  177;  Schollenberger  v.  Seldonridge, 
49  Pa.  St.  83.  But  compare  Martin  v.  Ehren- 
fels,  24  111.  187,  holding  that,  on  the  question 
whether  defendants  are  partners  here,  evidence 
that  they  were  partners  in  Europe  is  not  so 
entirely  irrelevant  that  its  admission  vitiates 
the  verdict. 

79.  Chambers  v.  Grout,  63  Iowa  342,  19 
N.  W.  209 ;  Fletcher  v.  Pullen,  70  Md.  205,  16 
Atl.  887,  14  Am.  St.  Eep.  355;  Tracy  v.  Mc- 
Manus,  58  N.  Y.  257;  Alpaugh  v.  Hulse,  72 
N.  Y.  App.  Div.  438,  76  N.  Y.  Suppl.  571; 
Newberger  V.  Heintze,  3  Tex.  Civ.  App.  259, 
22  S.  W.  867. 

_80.  AZabama.— Knard  v.  Hill,  102  Ala. 
570,  15  So.  345;  Tanner,  etc.,  Engine  Co.  v. 
Hall,  86  Ala.  305,  5  So.  584  (excluded  as 
pure  hearsay  evidence)  ;  Marble  v.  Lypes,  82 
Ala.  322,  2  So.  701 ;  Carter  v.  Douglass,  2  Ala. 
49'9 ;  Lewis  V.  Post,  1  Ala.  65. 

Arhansas. —  Stiewel  v.  Borman,  63  Ark.  30, 
37  S.  W.  404. 

California. —  Turner  v.  Mcllhaney,  8  Cal. 
575  (not  admissible  except  in  corroboration 
or  to  show  knowledge  by  plaintiff)  ;  Sinclair 
V.  Wood,  3  Cal.  98. 

Connecticut. —  Butte  Hardware  Co.  v.  Wal- 
lace, 59  Conn.  336",  22  Atl.  330;  Brown  v. 
Crandall,  11  Conn.  92. 

Delaware. —  Grier  v.  Deputy,  1  Marv.  19, 
40  Atl.  716  [reversing  I  Marv.  100,  40  Atl. 
714,  and  substantially  overruling  Gilpin 
Temple,  4  Harr.  190]. 

Georgia. —  Tumlin  v.  Goldsmith,  40  Ga.  221. 

Illinois. —  Bowen  v.  Rutherford,  60  111.  41, 
14  Am.  Rep.  25;  Joseph  v.  Fisher,  4  111.  137. 

Indiana. —  Maey  v.  Combs.  15  Ind.  469,  77 
Am.  Dec.  103;  Earl  v.  Hurd^  5  Blackf.  248. 

Iowa. —  Brown  v.  Rains,  53  Iowa  81,  4 
N.  W.  867;  Southwick  v.  McGovern,  28  Iowa 
533.  Com^parti  Grey  v.  Callan,  133  Iowa  500, 
110  N.  W.  909. 

Kentucky. —  Bell  v.  Daugherty,  99  S.  W. 
922,  30  Ky.  L.  Rep.  853. 

Maine. —  Scott  v.  Blood,  16  Me.  192. 

Massachusetts. —  Goddard  v.  Pratt,  16 
Pick.  412. 


Michigan. —  Sager  v.  Tupper,  38  Mich.  258. 

Missouri. —  Lockridge  v.  Wilson,  7  Mo.  560. 

Neio  Hampshire. —  Hersom  v.  Henderson,  23 
N.  H.  498;  Grafton  Bank  v.  Moore,  13  N.  H. 
99,  38  Am.  Dec.  478. 

New  Jersey. —  Taylor  v.  Webster,  39  N.  J. 
L.  102. 

Neic  York. —  Adams  v.  Morrison,  113  N.  Y. 
152,  20  N.  E.  829;  McGuire  v.  O'Hallaran, 
Lalor  85;  Smith  v.  Griffith,  3  Hill  333,  38 
Am.  Dec.  639;  Halliday  v.  McDougall,  20 
Wend.  81  [reversed  on  other  grounds  in  22 
Wend.  264]. 

Ohio. —  Inglebright  V.  Hammond,  19  Ohio 
337,  53  Am.  Dec.  430. 

Oregon.—  Farmers'  Bank  v.  Saling,  33  Oreg. 
394,  54  Pac.  190. 

Texas. — Holman  V.  Herscher,  (Sup.  1891) 
16  S.  W.  984;  Wallis  v.  Wood,  (Sup.  1888) 
7  S.  W.  852;  Buzard  v.  Jolly,  (Sup.  1887) 
6  S.  W.  422;  Emberson  V.  McKenna,  (App. 
1890)  16  S.  W.  419;  Cleveland  V.  Duggan,  2 
Tex.  App.  Civ.  Cas.  §  82 ;  White  v.  Whaley,  1 
Tex.  App.  Civ.  Cas.  §  101. 

Vermont. —  Carlton  v.  Coffin,  27  Vt.  496; 
Hicks  V.  Cram,  17  Vt.  449. 

United  States. —  Metcalfe  v.  Officer,  2  Fed. 
640,  1  McCrary  325;  Wilson  v.  Colman,  30 
Fed.  Cas.  No.  17,798,  1  Cranch  C.  C.  408. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  68. 

Reason  for  rule. —  To  admit  such  evidence 
would  be  to  open  a  door  to  fraud ;  for  a  trader 
in  poor  credit  would  be  tempted  to  circulate 
the  rumor  that  a  man  of  wealth  was  a  mem- 
her  of  his  firm  in  order  to  help  his  credit,  and 
his  creditors  would  be  tempted  to  further  it, 
so  that  they  might  collect  their  debts.  Brown 
V.  Crandall,  11  Conn.  92.  Moreover,  whether 
a  particular  contract  between  business  as- 
sociates creates  a  partnership  is  often  a  dif- 
ficult legal  question,  and  one  certainly  upon 
which  common  rumor  is  most  untrustworthy. 
Halliday  v.  McDougall,  20  Wend.  (N.  Y.)  81 
[reversed  on  other  grounds  in  22  Wend.  264]. 

The  reports  of  a  commercial  agency  are 
not  admissible  to  prove  a  partnership,  unless 
knowledge  or  means  of  knowledge  of  them  is 
brought  home  to  the  party  attempted  to  be 
charged.  Campbell  v.  Hastings,  29  Ark.  512. 

Evidence  that  it  was  not  generally  known, 
in  the  place  of  the  partnership,  that  defendant 
was  a  partner  of  a  certain  house  is  admis- 
sible, where  the  question  is  whether  plaintiff 
knew  that  defendant  was  a  partner  in  order 
to  make  him  liable.  Bernard  v.  Torrance,  5 
Gill  &  J.  (Md.)  383. 

81.  Gaffney  v.  Hoyt,  2  Ida.  (Hasb.)  199, 
10  Pae.  34;  Gay  v.  Fretwell,  9  Wis.  186. 

[III.  C,  2.  d,  (ll)] 
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mitted  himself  to  bo  held  out  as  a  partner,  and  tliat  such  liolding  out  induced 
plaiutift"  to  become  a  creditor  of  tlic  firm.'*^ 

(ill)  AimimiONH — (a)  In  General.  An  admisBion  of  the  existence  of  an 
alleged  partnership  is  always  a  relevant  fact  against  tlie  one  by  wliom  it  was 
made  and  the  several  admissioiiB  of  the  persons  sued  as  partners  are  equivalent 
to  a  joint  statement  Ijy  all  that  they  are  in  partnership.*^^  The  conduct  of  a  party 
in  connection  with  a  particular  business  may  amount  to  an  admission  of  his  part- 


82.  Alabama. —  Tanner,  etc.,  Engine  Co.  v. 
Hall,  80  Ala.  305,  5  So.  584. 

Arkansas. —  Campbell  v.  Hastings,  29  Ark. 
512. 

California. —  Turner  v.  Mcllhaney,  8  Cal. 
575. 

Idaho. —  Gaffney  v.  Hoyt,  2  Ida.  (Hasb.) 
199,  10  Pac.  34. 

Kansas. —  Rizer  v.  James,  26  Kan.  221. 

Michigan. —  Parshall  v.  Fisher,  43  Mich. 
529,  5  N.  W.  1049,  where  it  is  said  in  sub- 
stance that  the  whole  state  of  facts  relating 
to  the  way  in  which  business  was  done  was 
relevant,  and  that  testimony  of  persons  resid- 
ing in  the  place  where  the  firm  did  business, 
as  to  their  understanding  regarding  the  per- 
sons who  composed  the  firm,  bore  not  only  on 
the  parties  who  as  to  these  outside  persons 
might  be  treated  as  partners,  but  also  upon 
the  fact  of  a  partnership  itself. 

Oregon. —  Farmers'  I3ank  v.  Baling,  33 
Oreg.  394,  54  Pac.  190. 

Texas. —  Frank  v.  J.  S.  Brown  Hardware 
Co.,  10  Tex.  Civ.  App.  430,  31  S.  W.  64. 

Wisconsin. —  Benjamin  v.  Covert,  47  Wis. 
375,  2  N.  W.  625. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  68. 

83.  Colorado. —  Hodgson  v.  Fowler,  24 
Colo.  278,  50  Pac.  1034. 

Georgia. —  Ford  v.  Kennedy,  64  Ga.  537. 

Indiana. —  Vannoy  v.  Klein,  122  Ind.  416, 
23  N.  E.  526;  Uhl  v.  Harvey,  78  Ind.  26;  Ben- 
nett V.  Holmes,  32  Ind.  108;  Bisel  v.  Hobbs, 
6  Blackf.  479. 

Iowa. —  Work  v.  McCoy,  87  Iowa  217,  54 
N.  W.  140;  Fleming  v.  Stearns,  79  Iowa  256, 
44  N.  W.  376  (admissions  made  to  others 
than  plaintiff  are  receivable)  ;  Barcroft  v. 
Haworth,  29  Iowa  462 ;  Wallace  v.  Berger,  14 
Iowa  183;  Cleghorn  v.  Johnson,  11  Iowa  292. 

Maine. —  Palmer  v.  Pinkham.  33  Me.  32, 
37  Me.  252. 

Massachusetts. —  Smith  v.  Collins,  115 
Mass.  388. 

Michigan. — Chamberlin  V.  Fisher,  117  Mich. 
428,  75  N.  W.  931. 

Minnesota. — Sullivan  v.  Murphy  23  Minn.  6. 

Missouri. —  Clark  v.  Huffaker,  26  Mo.  264. 

New  Hampshire. —  Grafton  Bank  v.  Moore, 
14  N.  H.  142,  13  N.  H.  99,  38  Am.  Dec.  478. 

New  Jersey. —  Seabury  v.  Bolles,  51  N.  J.  L. 
103,  16  Atl.'54,  11  L.  R.  A.  136  [affirmed  in 
52  N.  J.  L.  413,  21  Atl.  952]. 

New  Yor/c.— Elliott  v.  Vallaro,  10  N.  Y. 
App.  Div.  030,  44  N.  Y.  Suppl.  1072;  Green- 
wood V.  Sias,  21  Hun  391;  Kirby  v.  Hewitt, 
26  Barb.  007;  Fenn  v.  Timpson,  4'E.  D.  Smith 
276;  Kipper  v.  Sizer,  2  N.  Y.  St.  380  (the 
evidence  of  an  admission  "  ought  to  be  clear, 
positive,  unequivocal  and  entirely  consis- 
tent with  the  acts  and  conduct  of  the  mem- 
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Ijers  of  the  co-partnership");  McCall  v. 
Mosehcowitz,  10  N.  Y.  Civ.  Proc.  107;  Mc- 
Pherson  v.  Rathbone,  7  Wend.  216. 

Pennsylvania. —  liatdorfl'  v.  Farmers'  Nat. 
Bank,  61  Pa.  St.  179;  Drennen  v.  House,  41 
Pa.  St.  30;  McClelland  v.  Lindsay,  1  Watts 
&  S.  360;  Taylor  v.  Henderson,  17  Serg.  &  R. 
453;  Entwisle  v.  Mulligan,  9  Pa.  Cas.  4J7, 
12  Atl.  706,  where,  in  an  action  against  part- 
ners, plaintiff  testified  tliat  one  of  them  ad- 
mitted to  him  that  he  was  a  partner,  the 
city  directory,  in  which  his  name  appeared  as 
a  partner,  is  admissible  in  evidence)  ;  Me- 
Neilan's  Estate,  4  Pa.  Dist.  45,  16  Pa.  Co. 
Ct.  46  [affirmed  in  167  Pa.  St.  473,  31  Atl. 
727]. 

i>outh  Carolina. —  McCorkle  v.  Doby,  1 
Strobh.  396,  47  Am.  Dec.  560. 

Texas. —  Wallis  f.  Wood,  (Sup.  1888)  7 
S.  W.  852;  White  v.  Whaley,  1  Tex.  App.  Civ. 
Cas.  §  101. 

Vermont. —  Cottrill  v.  Vanduzen,  22  Vt. 
511. 

Washington. —  Willamette  Casket  Co.  v. 
McGoldrick,  10  Wash.  229,  38  Pac.  1021. 

Wyoming. —  Carr  v.  Wright,  1  Wyo.  157. 

United  States. —  Thomas  v.  Wolcott,  23 
Fed.  Cas.  No.  13,915,  4  McLean  365. 

Canada. —  Lee  V.  Macdonald,  6  U.  C.  Q.  B. 
O.  S.  130. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  69. 

Unauthorized  admission. — An  admission 
made  by  one  acting  without  authority  as  at- 
torney for  one  charged  with  being  a  partner 
is  inadmissible.  Munton  v.  Rutherford,  121 
Mich.  418,  80  N.  W.  112. 

Existence  of  partnership  articles. — Partner- 
ship may  be  proved  by  the  admissions  of  par- 
ties, whether  there  are  articles  of  partner- 
ship or  not.  Widdifield  v.  Widdifield,  2  Binn. 
(Pa.)  245;  Cutler  v.  Thomas,  25  Yt.  73.  A 
partnership  may  be  proved  by  parol  evidence 
that  the  alleged  partners  severally  admitted 
tlie  fact,  or  held  themselves  out  as  such,  al- 
though it  appears  on  the  trial  that  there  was 
a  written  agreement,  and  no  notice  to  pro- 
duce it  is  proved.  Gilbert  v.  Whidden,  20 
Me.  267;  Bryer  v.  Weston,  16  Me.  201;  Dixon 
V.  Hood,  7  Mo.  414,  38  Am.  Dec.  461;  King 
V.  Ham,  4  Mo.  275;  Anderson  V.  Levan,  1 
Watts  &  S.  (Pa.)  334.  But  see  Thornton  v. 
Kerr,  6  Ala.  823. 

84.  Barcroft  v.  Haworth,  29  Iowa  462; 
Byington  v.  Woodward,  9  Iowa  360  (ex- 
istence of  a  partnership  may  be. proved  by  the 
separate  admissions  of  all  the  partners,  by 
the  acts,  declarations,  and  conduct  of  the 
parties,  or  by  the  act  of  one,  declaration  of 
another,  and  acknowledgment  or  contract  of 
a  third)  ;  Welsh  v.  Speakman,  8  Watts  &  S. 
(Pa.)    257;  Ilaughey  v.  Strickler,  2  Watts 
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nership  tbereiu.^^  Ordinarily  an  admission  is  not  conclusive  evidence  of  a  part- 
nership, even  against  the  person  making  it;^''  but  if  it  is  contained  in  a  written 
instrument  executed  by  him  he  will  not  be  allowed  to  contradict  it  by  oral  evi- 
dence nor  can  he  disprove  an  admission  by  a  declaration  of  a  contrary  charac- 
ter.^^ While  admissions  are  receivable  against  a  person  making  them,  tiiey  are  not 
available  in  his  behalf,^^  nor  in  behalf  of  one  set  of  creditors  against  another.^" 

(b)  Against  a  Copartner.  Admissions  of  a  partnership's  existence  by  one 
partner  cannot  be  given  in  evidence  against  an  alleged  copartner  unless  made  in 
the  latter's  presence  or  unless  the  latter  authorized  or  assented  to  the  admission, 
or  has  adopted  or  ratified  it.**^ 


6  S.  (Pa.)  411;  Wallis  17.  Wood,  (Tex.  1888) 

7  S.  W.  852. 

85.  Alabama. —  McCaskey  v.  Pollock,  82 
Ala.  174,  2  So.  674,  conduct  in  connection 
with  a  suit  brought  against  one  as  a  partner. 

Georgia. —  Scranton  V.  Rentfrow,  29  Ga. 
341. 

Indiana. —  Henshaw  v.  Rootj  60  Ind.  220, 
permitting  a  dishonored  clieck  drawn  in  firm- 
name  to  be  given  in  evidence  without  ob- 
jection is  an  admission  of  a  firm's  existence. 

1/aiwe.— Gilbert  v.  Whidden,  20  Me.  367. 

Pennsylvania. —  Widdifield  v.  Widdifield,  2 
Binn.  245. 

South  Carolina. —  Pierson  v.  Steinmyer,  4 
Rich.  309. 

Texas. —  White  v.  Whaley,  1  Tex.  App.  Civ. 
Cas.  §  101. 

Vermont. —  Cutler  v.  Thomas,  25  Vt.  73. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  69. 

Illustrations. —  The  fact  tliat  one  person  in- 
troduced another  as  his  partner  is  evidence  of 
their  partnership.  Armstrong  v.  Potter,  103 
Mich.  409',  61  N.  W.  657.  On  an  issue  whether 
defendant  was  a  partner  in  running  a  hotel 
to  wliich  plaintiff  furnislied  tlie  supplies  in 
suit,  evidence  tliat  defendant  paid  for  sup- 
plies furnished  by  a  third  person  is  admis- 
sible. Couch  V.  Steele,  63  Minn.  504,  65  N.  W. 
946. 

86.  Elliott  V.  Vallaro,  16  N.  Y.  App.  Div. 
630,  44  N.  Y.  Suppl.  1072 ;  Willamette  Casket 
Co.  V.  McGoldrick,  10  Wash.  229,  38  Pac. 
1021. 

87.  Sawyer  v.  Grandy,  113  N.  C.  42,  18 
S.  E.  79. 

88.  Clark  v.  Huffaker,  26  Mo.  264. 

89.  Brown  v.  Mailler,  12  N.  Y.  118;  Pirie 
i\  Gillitt,  2  N.  D.  255,  50  N.  W.  710.  And  see 
infra,  III,  C,  2,  d,  (in),  (c).  But  see  Woods 
V.  Quarles,  10  Mo.  170. 

90.  Southern  White  Lead  Co.  v.  Haas,  73 
Iowa  399,  33  N.  W.  657,  35  N.  W.  494 ;  Clin- 
ton Lumber  Co.  V.  Mitchell,  61  Iowa  132,  16 
N.  W.  52. 

91.  Alahama. —  Owensboro  Wagon  Co.  v. 
Bliss,  132  Ala.  253,  31  So.  81,  90  Am.  St.  Rep. 
907;  Tuscaloosa  First  Nat.  Bank  v.  Leland, 
122  Ala.  289,  25  So.  195;  Humes  v.  O'Bryan, 
74  Ala.  64;  Cross  v.  Langley,  50  Ala.  8. 

Arkansas. —  Stiewel  v.  Borman,  63  Ark.  30, 
37  S.  W.  404. 

California. —  Salinas  City  Bank  v.  De  Witt, 
97  Cal.  78,  31  Pac.  744;  Vanderhurst  v. 
De  Witt,  95  Cal.  57,  30  Pac.  94,  20  L.  R.  A. 
595. 

Connecticut. —  Strong  v.  Smith,  62  Conn. 


39,  25  Atl.  395 ;  Butte  Hardware  Co.  v.  Wal- 
lace, 59  Conn.  336,  22  Atl.  330. 

Georgia. —  Smith  v.  Ferrario,  113  Ga.  872, 
39  S.  E.  428;  Thompson  i;.  Mallory,  108  Ga. 
797,  33  S.  E.  986;  Phillips  v.  Trowbridge 
Furniture  Co.,  86  Ga.  699,  13  S.  E.  19;  Flour- 
noy  V.  Williams,  68  Ga.  707 ;  Ford  v.  Kennedy, 
64  Ga.  537;  Sankey  v.  Columbus  Iron  Works, 
44  Ga.  228;  Drumright  v.  Philpot,  16  Ga. 
424,  60  Am.  Dec.  738,  ratification  by  conduct. 

Illinois. —  Conlan  v.  Mead,  172  111.  13,  49 
N.  E.  720  [affirming  70  111.  App.  318] ;  Greg- 
ory V.  Martin,  78  111.  38;  Gordon  v.  Bankard, 
37  111.  147;  Conley  v.  Jennings,  22  111.  App. 
547;  Sailors  v.  Nixon-Jones  Printing  Co.,  20 
111.  App.  509. 

Indiana. —  King  v.  Barbour.  70  Ind.  35; 
Pierce  v.  McConnell,  7  Blackf.  170. 

Iowa. —  Jenkins  v.  Barrows,  73  Iowa  438, 
35  N.  W.  510  (admission  assented  to  by  de- 
fendant, when  repeated  to  him)  ;  Brown  v. 
Rains,  53  Iowa  81,  4  N.  W.  867;  Danforth 
V.  Carter,  4  Iowa  230;  Evans  v.  Corriell,  1 
Greene  25.  Compare  Grey  v.  Callan,  133  Iowa 
500,  110  N.  W.  909. 

Kansas. —  Howard  v.  Woodward,  52  Kan. 
106,  34  Pac.  348;  Johnston  v.  Clements,  25 
Kan.  376. 

Kentucky. —  Arkenburg  v.  Bonnie,  30  S.  W. 
965,  17  Ky.  L.  Rep.  225. 

Maine. —  McLellan  v.  Pennell,  52  Me.  402. 

Maryland. —  Fletcher  v.  Pullen,  70  Md.  205, 
16  Atl.  887,  14  Am.  St.  Rep.  355,  where  de- 
fendant knew  that  a  newspaper  advertisement 
published  him  as  a  partner,  and  he  did  not 
publish  a  denial,  the  advertisement  was  ad- 
missible against  him. 

Massachusetts. —  Winchester  v.  Whitney, 
138  Mass.  549;  Abbott  V.  Pearson,  130  Mass. 
191 ;  Ruhe  V.  Burnell,  121  Mass.  450 ;  Currier 
V.  Sillowav,  1  Allen  19;  Dutton  v.  Woodman, 
9  Cush.  255.  57  Am.  Dec.  46. 

Michigan. —  Armstrong  v.  Potter,  103  Mich. 
409,  61  N.  W.  657.  But  compare  Parshall  v. 
Fisher,  43  Mich.  529,  5  N.  W.  1049. 

Minnesota. —  Boosalis  v.  Stevenson,  02 
Minn.  193,  64  N.  W.  380;  McNamara  v.  Eus- 
tis,  46  Minn.  311,  48  N.  W.  1123. 

Mississippi. —  Lea  v.  Guice,  13  Sm.  &  M. 
656. 

Missouri. —  Filley  v.  McHenry,  71  Mo.  417; 
Dixon  V.  Hood,  7  Mo.  414,  38  Am.  Dec.  461; 
Huyssen  v.  Lawson,  90  Mo.  App.  82;  Osceola 
Bank  v.  Outhwaite,  50  Mo.  App.  124. 

Nebraska. —  Weir  v.  Illinois  Nat.  Bank,  48 
Nebr.  791,  67  N.  W.  792;  Weeks  v.  Palmer 
Deposit  Bank,  44  Nebr.  684,  62  N.  W.  874; 
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(c)  To  Show  Non-Existence  of  a  Partnership  While  tlie  Btateinents  of  an 
alleged  partner  are  not  adminsil^lc  in  Ihb  favor  agamnt  creditors,  to  bIiow  tliat  he 
is  not  a  partner,**^  tlicj  ai'e  adaiiHsible  against  him,  altliough  they  may  have  the 
effect  of  defeating  an  action  brouglit  by  iiis  alleged  copartners,  by  establishing  a 
misjoinder  of  plaintiffs."'*  Again,  statements  as  to  the  persons  composing  a  firm, 
made  by  a  member  before  any  dispute  on  the  subject  has  arisen,  ai-e  admissible 
iu  behalf  of  one  who  is  sued  as  a  partner,  but  who  denies  the  relationship,'''*  unless 


MeCann  v.  McDonald,  7  Nebr.  305;  Converse 
V.  Shainbaugh,  4  Nebr.  37G. 

Nevada. —  Moars  v.  James,  2  Nev.  342. 

New  Hampshire. —  Jolinson  v.  Gallivan,  52 
N.  H.  143;  Grafton  Bank  v.  Moore,  13  N.  H. 
99,  38  Am.  Dec.  478. 

New  Jersey. —  Carey  v.  Marshall,  67  N.  J. 
L.  236,  .51  Atl.  098;  Flanagin  v.  Champion,  2 
N.  J.  Eq.  51. 

New  York. —  Rogers  v.  Murray,  110  N.  Y. 
658,  18  N.  E.  261;  Franklin  v.  Hoadley,  115 
N.  Y.  App.  Div.  538,  101  N.  Y.  Suppl.  374; 
Mathiasen  v.  Barkin,  62  N.  Y.  App.  Div.  614, 
70  N.  Y.  Suppl.  770;  Whitney  v.  Wardell,  59 
Hun  95,  13  N.  Y.  Suppl.  110;  Kirby  v.  Hewitt, 
26  Barb.  607 ;  Lyon  v.  Fitch,  61  N.  Y.  Super. 
Ct.  74,  18  N.  Y.  Suppl.  867;  Pretzfelder  v. 
Strobel,  17  Misc.  152,  39  N.  Y.  Suppl.  333; 
Rives  V.  Michaels.  16  Misc.  57,  37  N.  Y. 
Suppl.  644;  Sheehan  v.  Fleetham,  21  N.  Y. 
Suppl.  128;  Garofalo  v.  Errico,  7  N.  Y.  St. 
425;  McPherson  v.  Rathbone,  7  Wend.  216. 

North  Dakota. —  Pirie  v.  Gillitt,  2  N.  D. 
255,  50  N.  W.  710. 

Ohio.— Cook  V.  Penrhyn  Slate  Co.,  36 
Ohio  St.  135,  38  Am.  Rep.  568;  Cowan  v. 
Kinney,  33  Ohio  St.  422. 

Pennsylvania. —  Kelson  v.  Lloyd,  9  Watts 
22;  Martin  v.  Kaffroth,  16  Serg.  &  R.  120; 
Miller  v.  McClenachan,  1  Yeates  144;  Rich- 
ardson V.  Aldrich,  6  Phila.  534. 

South  Carolina. —  McCorkle  V.  Doby,  1 
Strobh.  396,  47  Am.  Dec.  560. 

Tennessee. —  Yancey  v.  Marriott,  1  Sneed 
28. 

Texas.— WsiUis  v.  Wood,  (1888)  7  S.  W. 
852;  Buzard  v.  Jolly,  (1887)  6  S.  W.  422; 
Newberger  v.  Heintze,  3  Tex.  Civ.  App.  259, 
22  S.  W.  867;  Emberson  v.  McKenna,  (App. 
1890)  16  S.  W.  419;  Cleveland  v.  Duggan,  2 
Tex.  App.  Civ.  Cas.  §  82. 

Vermont. —  Bundy  v.  Bruce,  61  Vt.  619,  17 
Atl.  796;  Noyes  v.  Cushman,  25  Vt.  390. 

Virginia. —  Chapman  v.  Wilson,  1  Rob.  267. 

Washington. —  Snohomish  First  Nat.  Bank 
V.  Loggie,  14  Wash.  699,  45  Pac.  644. 

Wisconsin. — ^  Wausau  First  Nat.  Bank  v. 
Conway,  67  Wis.  210,  30  N.  W.  215;  Carlyle 
V.  Plumer,  11  Wis.  90;  Gay  V.  Fretwell,  9 
Wis.  186. 

United  States. —  Corps  v.  Robinson,  6  Fed. 
Cas.  No.  3,252,  2  Wash.  388. 

Canada. —  C'arfrae  v.  Vanbuskirk,  1  Grant 
Ch.  (U.  C.)  5.39. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  70. 

Declarations  made  in  absence  of  partner. — 
Where  tlierc  is  evidence  tending  to  sliow  the 
existence  of  a  partnersliip,  declarations  of  one 
of  the  alleged  partners  as  to  the  partnership 
are  admissible,  although  made  in  the  absence 
of  the  other  partner.    Caraway  v.  Citizens' 
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Nat.  Bank,  (Tex.  Civ.  App.  1895)  29  S.  W. 
500. 

A  letter  of  one  partner  admitting  the  exist- 
ence of  the  partnersliip  is  not  admissible  in 
evidence  against  another  alleged  partner. 
Porter  v.  Wilson,  13  Pa.  St.  641. 

Declarations  of  person  not  served. —  In  a 
suit  against  a  firm  the  declarations  of  a  part- 
ner who  was  not  served  are  not  admissible 
against  the  otliers  on  the  question  of  part- 
nership. Rimel  v.  Hayes,  83  Mo.  200.  See 
also  Smith  v.  Hulett.  05  111.  495. 

An  application  for  a  revenue  license,  made 
by  one  of  the  firm,  and  purporting  to  set  out 
the  names  of  all  the  partners,  is  not  admis- 
sible against  those  who  denied  their  member- 
ship. Boyd  V.  Ricketts.  60  Miss.  62. 

Declarations  not  a  part  of  the  res  gestae 
are  not  admissible  to  prove  that  another  per- 
son was  the  partner  of  the  person  making 
them.  Chambers  v.  Grout,  63  Iowa  342,  19 
N.  W.  209. 

Knowledge  of  acts. —  The  acts  of  one  mem- 
ber of  an  alleged  firm  are  inadmissible  to 
establish  the  partnership,  as  against  another 
who  is  not  shown  to  have  knowledge,  or  the 
means  of  knowing  and  of  contradicting  them. 
Campbell  v.  Hastings,  29  Ark.  512. 

Admission  after  dissolution. —  The  declara- 
tion of  a  partner,  after  a  dissolution  of  the 
firm,  that  his  co-defendant  was  a  copartner, 
and  jointly  bound  with  him  is  inadmissible. 
Barringer '-y.  Sneed,  3  Stew.  (Ala.)  201,  20 
Am.  Dec.  74. 

92.  McNamara  v.  Dratt,  33  Iowa  385; 
Van  Kleeck  v.  McCabe,  87  Mich.  599,  49  N.  W. 
872,  24  Am.  St.  Rep.  182;  Gilroy  v.  Loftus, 
21  Misc.  (N.  Y.)  317,  47  N.  Y.  Suppl.  138 
[affirming  20  Misc.  724.  45  N.  Y.  Suppl. 
1141];  England  v.  Burt,  4  Humphr.  (Tenn.) 
399. 

93.  Starke  v.  Kenan,  11  Ala.  818,  the  gen- 
eral rule  admitting  the  declarations  of  a 
party  to  the  record  applies  to  all  cases  where 
the  party  has  any  interest  in  the  suit,  whether 
others  are  joint  parties  on  tlie  same  side  or 
not.  But  compare  Wiggin  v.  Fine,  17  ^Mont. 
575,  44  Pac.  75,  holding  that  a  declaration  by 
one  not  a  party  to  the  suit  is  inadmissible 
against  defendant  to  show  that  he  and  the 
declarant  are  not  partners. 

94.  Bingham  v.  Walk,  128  Ind.  164,  27 
N.  E.  483  (where  the  question  at  issue  is 
whether  a  woman  or  her  husband  was  a  mem- 
ber of  a  certain  firm,  conversations  between 
her  and  the  other  members  of  the  firm  in 
regard  to  the  management  of  the  business  are 
admissible  as  a  part  of  the  res  gc.ito')  ;  Wil- 
liams V.  Soutter,  7  Iowa  435;  Danforth  v. 
Carter,  4  Iowa  230;  Clark  v.  HulTaker,  26 
Mo.  204;  Young  V.  Smith,  25  Mo.  341;  Daw- 
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tlie  suit  proceeds  upon  the  theory  that  subsequent  to  such  statements  ]ie  lield 
liimself  out  as  a  partner.^^ 

(iv)  Partnership  Agreements.  Agreements  entered  into  by  persons 
Alleged  to  be  partners  are  admissible  upon  the  issue  of  partnership.^'' 

(v)  Books,  Papers,  Accounts,  and  Similar  Writings.  For  the  purpose 
of  showing  a  partnership  between  jjersons  who  are  described  or  referred  to 
therein  as  partners,  books,  papers,  accounts  and  similar  writings  are  admissible 
provided  the  party  against  whom  they  are  offered  is  shown  to  have  authorized 
them,  or  to  have  ratified  them,  or  in  any  way  to  have  been  legally  responsible 
for  them."    And  such  writings  are  sometimes  admissible  in  behalf  of  an  alleged 


son  V.  Pogue,  18  Oreg.  94,  22  Pac.  G37,  6 
L.  R.  A.  176. 

95.  Reed  v.  Kramer,  111  Pa.  St.  482,  5  Atl. 
■237,  56  Am.  Rep.  295;  Edwards  v.  Tracy,  62 
Pa.  St.  374. 

96.  Arizona. —  Tweed  v.  Lowe,  1  Ariz.  488, 
2  Pac.  757,  an  unsigned  written  draft  of  a 
partnership  agreement  is  not  admissible  to 
sliow  tlie  terms  and  provisions  of  tlie  partner- 
ship. 

Georgia. —  Pursley  v.  Ramsey,  31  Ga.  403. 

Indiana. —  Strecker  v.  Conn,  90  Ind.  469, 
partnership  articles  are  admissible  against 
one  who  became  a  partner  after  their  original 
execution. 

Iowa. —  Williams  v.  Soutter,  7  Iowa  435. 

Maryland.—  Fletcher  v.  Pullen,  70  Md.  205, 
16  Atl.  887,  14  Am.  St.  Rep.  355;  Beall  v. 
Poole,  27  Md.  645,  an  unsigned  writing  ad- 
missible against  the  writer. 

Massachusetts. —  Currier  v.  Silloway,  1  Al- 
len 19. 

Michigan. —  Doty  v.  Gillett,  43  Mich.  203, 
5  N.  W.  89. 

New  York. —  Tannenbaum  v.  Armeny,  81 
Hun  581,  31  N.  Y.  Suppl.  55;  Beach  v.  Vande- 
water,  1  Sandf.  265;  Mitchell  v.  Roulstone, 
2  Hall  379. 

North  Carolina. —  Sa-\vyer  v.  Grandy,  113 
N.  C.  42,  18  S.  E.  79;  Hunn  v.  McKee,  26 
'N.  C.  475,  the  original  articles  of  copartner- 
ship were  admitted  to  show  that  defendant 
-was  a  member  of  the  firm. 

Pennsylvania. — See  Denithorne  v.  Hook,  112 
Pa.  St.  240,  3  Atl.  777. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  72. 

But  compare  De  Temple  v.  Mitchell,  15 
Colo.  App.  127,  61  Pac.  434,  holding  that  an 
unsigned  partnership  contract,  drawn  by  de- 
fendant, was  irrelevant. 

Refusal  to  produce  a  partnership  agreement 
is  evidence  from  which  a  jury  may  reason- 
ably infer  that  if  it  were  produced,  it  would 
show  that  A  was  a  partner  of  defendant 
as  alleged  by  plaintiff.  Whitney  v.  Sterling, 
14  Johns,  (isr.  Y.)  215. 

Partnership  certificate. —  A  certified  copy  of 
a  certificate  of  partnership  is  competent  evi- 
dence of  the  existence  thereof.  Mortimer  v. 
Marder,  93  Cal.  172,  28  Pac.  814.  But  the 
Tecord  of  such  a  certificate  is  not  the  only 
evidence  by  which  the  existence  of  a  partner- 
ship may  be  established.  It  may  be  proved 
by  any  method  permissible  before  the  passage 
of  the  statute  requiring  such  certificate. 
Houfek  V.  Held,  75  Nebr.  210,  106  N.  W.  171. 

97.  Alaiama. —  Leinkauff    v.   Frenkle,  80 


Ala.  136;  McNeill  v.  Reynolds,  9  Ala.  313; 
Lewis  V.  Post,  1  Ala.  65. 

California. —  Hale  v.  Brennan^  23  Cal.  511 
(books  were  kept  subject  to  the  inspection  of 
each  defendant)  ;  Hudson  t.  Simon,  6  Cal. 
453. 

Illinois. —  Yocum  v.  Benson,  45  111.  435 
(paper  excluded,  because  there  was  no  proof 
that  defendants  knew  of  its  existence,  or  were 
responsible  for  it)  ;  McFarland  v.  Lewis,  3 
HI.  344. 

Indiana. —  Ehrman  v.  Kramer,  30  Ind.  26. 

loirn. —  Davenport  Woolen  Mills  Co.  v. 
Neinstedt,  81  Iowa  226,  46  N.  W.  1085;  Mc- 
Namara  v.  Dratt,  40  Iowa  413. 

Maine. —  Prentiss  v.  Kelley,  41  Me.  436. 

Maryland. —  Beall  v.  Poole,  27  Md.  645; 
Green  v.  Caulk,  16  Md.  556. 

Massachusetts. — Ruhe  v.  Burnsll,  121  Mass. 
450  (the  writing  off'ersd  was  executed  after 
the  alleged  date  of  partnership,  and  hence  was 
inadmissible)  ;  Robins  v.  Warde,  111  Mass. 
244;  Currier  v.  Silloway,  1  Allen  19;  Far- 
num  V.  Farnum,  13  Gray  508;  Potter  V. 
Greene,  9  Gray  309,  69  Am.  Dec.  290. 

Minnesota. —  Rosenbaum  v.  Howard,  69 
Minn.  41,  71  N.  W.  823;  Brackett  v.  Cun- 
ningham, 44  Minn.  498,  47  N.  W.  157. 

Missouri. —  Bissell  v.  Warde,  129  Mo.  439, 
31  S.  W.  928. 

Nebraska. —  Milligan  v.  Butcher,  23  Nebr. 
683,  37  N.  W.  596,  certificate  of  partnership, 
as  shown  by  county  records,  is  admissible. 

Neio  Hampshire. —  Blodgett  v.  Jackson,  40 
N.  H.  21,  a  note  made  payable  to  a  firm  is 
admissible  to  show  the  existence  of  such  a 
firm. 

New  York.—  Gottschalk  v.  Schock,  36  N.  Y. 
App.  Div.  638,  56  N.  Y.  Supp).  138  (a  liquor- 
tax  certificate  displayed  in  a  saloon  is  ad- 
missible to  show  parties  therein  named  to  be 
partners)  ;  Conlclin  V.  Barton,  43  Barb.  435; 
McCall  V.  Moschowitz,  14  Daly  16,  1  N.  Y. 
St.  99,  10  N.  Y.  Civ.  Proc.  107;  Barth  v.  Paul, 
50  Misc.  600,  99  N.  Y.  Suppl.  425  (letters 
from  alleged  firm  admissible)  ;  Cordova  v. 
Powter,  1  N.  Y.  Suppl.  147 ;  Hopkins  v. 
Smith,  11  Johns.  161  (that  two  parties  signed 
a  note  jointly  is  no  evidence  that  they  are 
partners) . 

North  Carolina. —  Zachary  v.  Phillips,  101 
N.  C.  571,  8  S.  E.  359. 

Ohio. —  Crowell  v.  Western  Reserve  Bank,  3 
Ohio  St.  406. 

Pennsylvania. —  Frick  v.  Barbour,  64  Pa. 
St.  120;  Chidsey  v.  Porter,  21  Pa.  St.  390; 
Brown  v.  Clark,  14  Pa.  St.  469;  Allen  v. 
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partner  to  disprove  a  partnersliip.®''  And  it  has  been  lield  tliat  in  a  suit 
by  a  partnership  against  an  indorser,  tlie  ledger  of  a  firm  is  evidence  of  the 
partnersliip.^" 

6.  As  to  Dormant  Partners.    If  the  existence  of  the  firm  is  proved,  evidence 

of  general  reputation  is  competent  on  the  issue  wliother  a  particular  member  was 
a  dormant  partner.*  Evidence  that  one  has  entered  into  a  conspiracy  with  others 
to  defraud  the  creditors  of  a  firm  does  not  tend  to  show  that  he  is  a  dormant  part- 
ner ;^  nor  is  an  admission  by  one  person  that  he  is  a  secret  partner  of  another 
evidence  of  a  partnership  as  against  the  latter.^ 

3.  Weight  and  Sufficiency  of  Evidence  —  a.  In  General.  Although  the  exist- 
ence of  a  partnership  is  a  fact,  to  be  proved  by  hiin  who  alleges  it,  and  not  to  be 
established  by  mere  surmise  or  innuendo,'*  it  may  be  proved  by  one  witness,''  and 
it  may  be  inferred  from  indirect  evidence/'  When  the  party  alleging  tlie  partner- 
ship claims  to  have  been  a  partner,  he  is  in  a  position  to  establish  its  existence  by 
direct  evidence,  and  is  generally  required  to  furnish  sucli  proof,^  while  a  third  per- 
son is  not  under  such  a  duty.^  Even  third  persons,  however,  are  bound  to  do  more 
than  show  that  the  alleged  partners  were  jointly  interested  in  certain  property,^ 


Rostain,  11  Serg.  &  R.  362;  Moyes  v. 
Brumaux,  3  Yeates  30  (the  books  of  a  firm 
may  be  given  in  evidence  to  fortify  or  dis- 
credit a  witness  who  swears  to  the  partner- 
ship) ;  Daniel  v.  Lance,  29  Pa.  Super.  Ct. 
454. 

Texas. — Bush  v.  Chas.  P.  Kellogg  Co.,  (Civ. 
App.  1896)  34  S.  W.  1056. 

Wisconsin. —  Gilchrist  v.  Brande,  58  Wis. 
184,  15  N.  W.  817. 

Wyoming. —  Lellman  v.  Mills,  15  Wyo.  149, 
87  Pac.  985. 

United  States. —  Champlin  v.  Tilley,  5  Fed. 
Gas.  No.  2,586,  Brunn.  Col.  Gas.  71,  3  Day 
( Conn. )  303 ;  Corps  v.  Robinson,  2  Wash. 
388,  6  Fed.  Gas.  No.  3,252. 

England. —  Ex  p.  Matthews,  3  Ves.  &  B. 
125,  35  Eng.  Reprint  426. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  72. 

Entries  in  partnership  books. —  The  fact 
that  a  person  sought  to  be  held  liable  as  a 
partner  was  such  cannot  be  proved  by  en- 
tries in  the  partnership  books.  Abbott  v. 
Pearson,  130  Mass.  191. 

Notes  signed  in  the  firm-name,  given  to 
parties  having  dealings  with  the  firm,  are 
evidence  of  the  partnership.  Cook  v.  Fred- 
erick, 77  Ind.  406. 

Partnership  books  alone  are  not  competent 
evidence  to  prove  a  partnership,  but  in  con- 
nection with  other  evidence  tending  to  prove 
it,  and  access  to  and  knowledge  of  the  books, 
they  are  competent.  Bryce  v.  Joynd,  63  Gal. 
375,  49  Am.  Rep.  94. 

Evidence  of  the  contents  of  conveyances  is 
not  competent  to  prove  a  partnership.  Carl- 
ton V.  Coffin,  27  Vt.  496. 

98.  Butte  Hardware  Co.  v.  Wallace,  59 
Conn.  336,  22  Atl.  330  (letter  heads  indicat- 
ing that  the  business  was  that  of  a  corpora- 
tion and  not  of  a  partnership  were  admitted 
against  plaintiffs  who  alleged  that  defendants 
were  partners)  ;  Knight  v.  Richter,  11  Mont. 
74,  27  Pac.  392  (firm  bill  head  on  which 
name  of  alleged  partner  did  not  appear  ad- 
missible) ;  Richardson  v.  Aldrich,  6  Phila. 
(Pa.)  534,  535  ("When,  however,  the  [book] 
entry  or  declaration  which  it  is  proposed  to 
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read  is  a  fact,  or  qualifies  a  fact  at  issue  in 
and  relevant  to  the  cause,  it  cannot  be  re- 
jected without  shutting  out  the  best,  and  per- 
haps the  only  means  of  ascertaining  the 
truth  " ) .  See,  however,  Rabby  v.  G'Grady, 
33  Ala.  255,  holding  that  one  sued  as  a 
member  of  a  firm  cannot,  to  show  that  he  is 
not  a  member,  put  in  bills  made  out  to  him 
for  goods  sold  by  the  firm  and  receipted  by 
the  firm. 

99.  Richter  v.  Selin,  8  Serg.  &  R.  (Pa.) 
425. 

1.  Park  V.  Wooten,  35  Ala.  242;  Lingen- 
felser  v.  Simon^  49  Ind.  82 ;  Metcalf  v.  Officer,, 
2  Fed.  640,  1  McCrary  325. 

2.  Douglass  V.  Frame,  Lalor  (N.  Y.)  45. 

3.  Whitney  v.  Ferris,  10  Johns.  (N.  Y.)  66. 

4.  Hudson  v.  Simon,  6  Cal.  453 ;  Morgan 
V.  Farrel,  58  Conn.  413,  20  Atl.  614,  18  Am. 
St.  Rep.  282 ;  Groves  v.  Tallman,  8  Nev.  178 ; 
Reisman  v.  Silver,  48  Misc.  (N.  Y.)  399,  95 
N.  Y.  Suppl.  483.   And  see  supra,  III,  C,  1,  a. 

The  sufficiency  of  proof  of  partnership  may 
vary  according  to  the  nature  of  the  demand 
and  the  residence  of  the  parties.  Pollok  v. 
Cunard,  4  N.  Brunsw.  291. 

5.  Pierce  v.  McConnell,  7  Blaekf.  (Ind.) 
170;  Rankin  v.  Harley,  12  N.  Brunsw.  271.. 

6.  Loucks  V.  Paden,  63  111.  App.  545;  Hen- 
shaw  V.  Root,  60  Ind.  220 ;  McMullan  v.  Mac- 
kenzie, 2  Greene  (Iowa)  368;  Forbes 
Davison,  11  Vt.  660;  Blair  v.  Harrison,  57 
Fed.  257,  6  C.  C.  A.  326 ;  Claflin  V.  Bennett, 
51  Fed.  693. 

7.  Arnold  v.  Conklin,  96  111.  App.  373; 
Banchor  v.  Gilley,  38  Me.  553:  Ruckman  V. 
Bergholz,  38  N.  J.  L.  531 ;  Matter  of  MwUer, 
96  N.  Y.  App.  Div.  619,  88  N.  Y.  Suppl.  673; 
Kelly  V.  Devlin,  47  N.  Y.  Super.  Gt.  555- 
[affirmed  in  94  N.  Y.  643]. 

8.  McMullan  v.  Mackenzie,  2  Greene  (Iowa) 
368. 

9.  Van  Winkle  v.  Van  Winkle,  200  111.  136,, 
65  N.  E.  633;  Arnold  v.  Northwestern  Tel. 
Co.,  199  111.  201,  65  N.  E.  224;  Morton  v. 
Nelson,  145  111.  586,  .32  N.  E.  916,  (1892) 
31  N.  E.  lOS;  Fawcett  r.  Osborn,  32  Til.  411, 
83  Am.  Dec.  278;  Lushton  State  Bank  v. 
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or  that  they  have  made  an  executory  contract  for  a  partnership.^"  Whether 
the  evidence  produced  in  a  given  case  warrants  tlie  inference  of  a  partnership  is 
to  be  deternnned  by  the  jury,^^  unless,  in  the  opinion  of  the  court,  but  one  infer- 
ence can  be  drawn  by  reasonable  nien.^^  Shai-ing  the  profits  of  a  business  is 
^rima  facie  evidence  of  a  partnership  between  the  sliarers,'^  but  is  not  con- 
clusive, even  in  behalf  of  third  persons,  save  in  a  few  jurisdictions.^* 

b.  As  Between  Partners.  In  the  absence  of  a  written  agreement,  a  person 
who  alleges  a  partnership  l)etween  himself  and  another  is  bound  to  establish  its 
existence  by  clear  proof,^^  especially  if  the  other  party  to  the  agreement  is 


O.  S.  Kelley  Co.,  47  Nebr.  678,  66  N.  W. 
619;  St.  John  V.  Coates,  63  Hun  (N.  Y.) 
4G0,  IS  N.  Y.  Suppl.  419  [affirmed  in  140 
N.  Y.  634,  35  N.  E.  891]  ;  Levy  v.  McDowell, 
45  Tex.  220. 

10.  Beckfoid  v.  Hill,  124  Mass.  588;  Brink 
V.  New  Amsterdam  F.  Ins.  Co.,  5  Rob.  (N.  Y.) 
104. 

11.  Rio  Grande  Cattle  Co.  v.  Burns,  82 
Tex.  50,  17  S.  W.  1043;  Brannin  v.  Wear- 
Boogher  Dry-Goods  Co.,  (Tex.  Civ.  App. 
1894)  30  S.  W.  572. 

12.  Connecticut. —  Morgan  V.  Farrel,  58 
Conn.  413,  20  Atl.  614,  18  Am.  St.  Rep.  282. 

Illinois. —  Churcliill  v.  Thompson  Electric 
Co.,  119  HI.  App.  430. 

Kentuckif. — Arkenburg  v.  Bonnie,  30  S.  W. 
965,  17  Ky.  L.  Rep.  225;  Thomas  v.  Win- 
chester Bank,  28  S.  W.  774,  31  S.  W.  732,  17 
Ky.  L.  Rep.  194. 

Michigan. —  Gray  v.  Gibson,  6  Mich.  300. 

New  rorfc.— Matter  of  Muller,  96  N.  Y. 
App.  Div.  619,  88  N.  Y.  Suppl.  673;  Peyser 
V.  Myers,  18  N.  Y.  Suppl.  736  [affirmed  in 
135  N.  Y.  599,  32  N.  E.  699]. 

Pennsylvania. — Mason  v.  Smith,  200  Pa.  St. 
270,  49  Atl.  642. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  75. 

13.  Lockwood  v.  Doane,  107  111.  235 ;  Berry 
V.  Pelneault,  188  Mass.  413,  74  N.  E.  917; 
Philips  V.  Samuel,  76  Mo.  657;  Meehan  v. 
Valentine,  29  Fed.  276  [affirmed  in  145  U.  S. 
611,  12  S.  Ct.  972,  36  L.  ed.  835]  ;  In  re 
Francis,  9  Fed.  Cas.  No.  5,031,  2  Sawy.  286; 
In  re  Ward,  29  Fed.  Cas.  No.  17,144,  2 
Flipp.  462.  And  see  Glore  v.  Dawson,  106 
Mo.  App.  107,  80  S.  W.  55.  See  also  supra, 
III,  A,  2  e,  (I). 

14.  Cossack  v.  Burgwyn,  112  N.  C.  304,  16 
S.  E.  900  [following  Waugh  v.  Carver,  2 
H.  Bl.  235].  And  see  supra,  III,  A,  2, 
c,  (I). 

15.  loiva. —  Stillman  v.  LeflFerts,  (1900)  82 
N.  W.  491. 

Louisiana. — Abadie  v.  Frechede,  22  La. 
Ann.  423,  evidence  must  be  certain  and  not 
merely  probable. 

Maryland. —  Gover  v.  Hall.  3  Harr.  &  J.  43. 

Michigan. —  Groth  v.  Payment,  79  Mich. 
290,  44  N.  W.  611;  Pulford  v.  Morton,  62 
Mich.  25,  28  N.  W.  716. 

Missouri. —  Boon  v.  Turner,  96  Mo.  App. 
635,  70  S.  W.  916. 

Montana. —  Arnold  v.  Sinclair,  12  Mont. 
248,  29  Pac.  1124. 

Nebraska. —  Osborne  v.  Fitzgerald,  26  Nebr. 
514,  42  N.  W.  418. 

Nevada. —  Sargent  t.  Collins,  3  Nev.  260. 


Neio  York. —  Burkardt  v.  Walsh,  49  N.  Y. 
App.  Div.  634,  64  N.  Y.  Suppl.  779 ;  Evans  v. 
Warner,  20  N.  Y.  App.  Div.  230,  47  N.  Y. 
Suppl.  16;  Van  de  Linda  v.  Stevens,  9  N.  Y. 
App.  Div.  179,  41  N.  Y.  Suppl.  126;  Smith 
V.  Wood,  12  N.  Y.  Suppl.  724. 

United  States. —  Black  v.  Henry  G.  Allen 
Co.,  56  Fed.  764  (the  existence  of  a  partner- 
ship sufficiently  proved  by  the  testimony  of 
one  partner)  ;  Smith  v.  Burnham,  22  Fed. 
Cas.  No.  13,019,  3  Sumn.  435. 

England. — Radcliffe  v.  Kushworth,  33  Beav. 
484,  55  Eng.  Rsprint  456;  Smith  v.  Sher- 
wood, 10  Jur.  214. 

Canada. —  Stuart  v.  Mott,  14  Can.  Sup.  Ct. 
734;  Brown  v.  Grady,  6  Brit.  Col.  190. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  76. 

Use  of  name  in  articles  of  agreement. —  The 
fact  that  defendant's  husband  used  her  name 
in  articles  of  agreement  and  partnership  busi- 
ness between  himself  and  plaintiff  is  insuffi- 
cient to  show  that  plaintiff  and  defendant 
were  partners,  where  defendant  was  in  fact 
a  stranger  to  the  agreement.  Metcalf  v. 
Bockoven,  42  Nebr.  590,  60  N.  W.  901. 

Evidence  sufiScient. — ^As  to  evidence  suffi- 
cient to  show  the  existence  of  a  partnership 
as  between  partners  see  Irwin  V.  Cooper,  111 
Iowa  728,  82  N.  W.  757;  Heard  v.  Wilder, 
81  Iowa  421,  46  N.  W.  1075;  Scribner  v. 
Starbuck,  52  Iowa  714,  2  N.  W.  1014;  Dun- 
can Coal  Co.  V.  Duncan,  97  S.  W.  43,  29  Ky. 
L.  Rep.  1249;  Headly  v.  Rice,  96  S.  W.  903, 
29  Ky.  L.  Rep.  1102;  Gay  v.  Ray,  189  Mass. 
112,  75  N.  E.  138;  Chase  v.  Angell,  148 
Mich.  1,  108  N.  W.  1105;  Bush  V.  Bush,  89 
Mo.  360,  14  S.  W.  560;  Boon  v.  Turner,  96 
Mo.  App.  635,  70  S.  W.  916;  Norton  v. 
Brink,  75  Nebr.  566,  106  N.  W.  668,  110 
N.  W.  669,  7  L.  R.  A.  N.  S.  945;  Burkardt 
V.  Walsh,  49  N.  Y.  App.  Div.  634,  64  N.  Y. 
Suppl.  779;  Vernon  v.  Simmons,  15  Daly 
(N.  Y.)  399,  7  N.  Y.  Suppl.  649;  Bernstein 
V.  Cohen,  48  Misc.  (N.  Y.)  639,  96  N.  Y. 
Suppl.  209;  Pell  v.  Bauv,  16  N.  Y.  Suppl. 
258;  Lawrence  v..  Halverson,  41  Wash.  534, 
83  Pac.  889. 

Evidence  insufficient. — As  to  evidence  in- 
sufficient to  show  the  existence  of  a  partner- 
ship as  between  partners  see  Wallace  v.  Buck- 
ingham, 34  111.  App.  38 ;  Davenport  v.  Brown, 
(Iowa  1903)  93  N.  W.  578;  Adamson  v. 
Guild,  177  Mass.  331,  58  N.  E.  1081;  Smith 
V.  Barclay,  49  Minn.  365,  51  N.  W.  1166; 
Arnold  v.  Sinclair,  12  Mont.  248,  29  Pac. 
1124;  Hillock  V.  Grape,  111  N.  Y.  App.  Div. 
720,  97  N.  Y.  Suppl.  823 ;  Wilcox  v.  Williams, 
19  N.  Y.  App.  Div.  438,  46  N.  Y.  Suppl.  593; 
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dead,^^  Parties  wlio  have  admitted  that  tliey  arc  in  partnership,  citlior  by  express 
etateinent  or  l)y  conduct,  will  bo  liold  to  that  adinission,"  in  the  aljHcnf^e  of  iraud 
or  niiBtake."*  An  af^reeineiit  for  a  partnerHbip,  so  long  as  it  remains  executory,  is 
not  evidence  of  a  partnership.'^  Nor  is  an  agreement  which  provides  simply  for 
joint  ownci'sliip  or  property,^'  or  joint  interest  in  a  contract  or  venture.^'  But  if 
the  agreement  relates  to  a  going  business  enterprise,  to  which  the  parties  mutually 
contribute  capital  or  service  or  both,  and  in  the  profits  of  which  they  are  mutually 
to  share,  it  makes  out  at  least  a  jrrima  facio  case  of  partnership.^  Tlie  fact 
that  persons  are  not  partners  may  be  jn-oved  hy  the  introduction  of  a  written 
agreement  in  which  it  is  expressly  stated  that  such  relation  does  not  exist  between 
them.^^  The  use  of  the  word  "partnership"  by  a  person,  in  his  testimony  in 
describing  the  arrangement  between  himself  and  another,  is  not  conclusive  against 
him  of  the  existence  of  a  partnership ;  but  he  may  show  that  he  used  it  as  a 
popular  and  not  as  a  technical  term.'-*^ 

e.  As  Against  Third  Persons.  When  a  suit  is  brought  by  a  partnership,  or 
where  a  defense  is  based  on  the  fact  that  the  obligation  sued  upon  is  that  of  a 
firm  and  not  of  the  individual  defendant,  the  partnership  relation  must  be  estab- 
lished by  such  evidence  as  is  generally  sufficient  to  prove  material  allegations  in 
civil  actions.^^    K  prima  facie  case  of  partnership  is  established  by  evidence  that 


Holler  V.  Apa,  17  N.  Y.  Suppl.  504;  Ehrlich 
V.  Bruckner,  121  Wis.  495,  99  N.  W.  213. 

16.  Gray  v.  Palmer,  9  Cal.  616;  Pepper  v. 
Pepper,  115  Ky.  520,  74  S.  W.  253,  24  Ky. 
L.  Eep.  2403;  Heye  v.  Tilford,  2  N.  Y.  App. 
Div.  346,  37  N.  Y.  Suppl.  751  {affirmed  in 
154  N.  Y.  757,  49  N.  E.  1098];  Kearney  v. 
Morris,  18  N.  Y.  Suppl.  346;  Radcliffe  v. 
Eushworth,  33  Beav.  484,  5  Eng.  Reprint  456. 

17.  Russell  V.  White,  63  Mich.  409,  29 
N.  W.  865  (admission  was  in  the  form  of  an 
order  of  court  entered  by  consent,  on  a  bill 
for  dissolution  of  a  partnsrship)  ;  Glore  v. 
Dawson,  106  Mo.  App.  107,  80  S.  W.  55 
(conduct  of  the  parties  in  sharing  profits 
makes  out  a  prima  facie  case  of  partner- 
ship) ;  Creath  v.  Nelson  Distilling  Co.,  70 
Mo.  App.  296  (admission  was  made  in  an- 
other proceeding  for  dissolution  of  the  part- 
nership ) . 

18.  Metcalf  v.  Bockoven,  42  Nebr.  590,  60 
N.  W.  901. 

19.  Sabel  v.  Savannah  Rail,  etc.,  Co.,  135 
Ala.  380,  33  So.  663;  Chandler  ».  Brainard, 
14  Pick.  (Mass.)  285;  Clark  v.  Reed,  11 
Pick.  (Mass.)  446;  Bush  v.  Bush,  89  Mo. 
360,  14  S.  W.  560;  Solomons  v.  Ruppert,  34 
N.  Y.  App.  Div.  230,  54  N.  Y.  Suppl.  729. 

20.  Chisholm  v.  Cowles,  42  Ala.  179;  Smith 
V.  Lennon,  60  Hun  (N.  Y.)  577,  14  N.  Y. 
Suppl.  259,  260;  Breckenvidge's  Appeal,  127 
Pa.  St.  81,  85,  17  Atl.  874;  Rainey  v.  Rainey, 
(Tenn.  Ch.  App.  1899)  54  S.  W.  663. 

21.  Waring  v.  Baltimore  Nat.  Mar.  Bank, 
74  Md.  278,  22  Atl.  140;  Osborne  v.  Fitz- 
gerald, 26  Nebr.  514,  42  N.  W.  418;  Sargent 
V.  Collins,  3  Nev.  260;  The  Crusader,  6  Fed. 
Cas.  No.  3,456,  1  Ware  448. 

22.  Florida. —  Dubos  Hoover,  25  Fla. 
720,  6  So.  788. 

Maryland. —  Whiting  v.  Leakin,  66  Md. 
255,  7  Atl.  688. 

Massachusetts. —  McMurtrie  v.  Guiler,  183 
Mass.  451,  67  N.  E.  358  (plaintiff,  who  had 
been  an  employee  of  a  firm,  was  thereafter  to 
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receive  at  least  two  thousand  four  hundred 
dollars,  and  probably  enough  to  make  the  sum 
of  five  thousand  dollars,  as  his  share  for  one 
year.  He  then  ceased  to  work  on  a  salary  and 
drew  two  hundred  dollars  a  month.  It  was 
held  that  there  was  sufficient  evidence  to  sup- 
port a  finding  of  the  trial  judge  that  a  part- 
nership existed)  ;  Howe  v.  Howe,  99  Mass.  71. 

]\~ehraska. —  Gibson  v.  .Smith,  31  Nebr.  354, 
47  N.  W.  1052. 

New  Jersey. —  Jones  v.  Beekman,  (Ch. 
1900)  47  Atl.  71. 

New  York. —  Haynes  v.  Foley,  82  N.  Y. 
App.  Div.  629,  81  N.  Y.  Suppl.  446;  Leeds 
V.  Ward,  38  Misc.  674,  78  N.  Y.  Suppl.  239. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  76. 

23.  Wallace  v.  Marion,  23  La.  Ann.  738; 
Kerr  v.  Potter,  6  Gill  (Md.)  404. 

24.  Corotinsky  v.  Maimin,  37  Misc.  (NY.) 
777,  76  N.  Y.  Suppl.  924  laffirming  36  Misc. 
871,  74  N.  Y.  Suppl.  1123]. 

25.  California. —  Willey  v.  Crocker- Wool- 
worth  Nat.  Bank,  141  Cal.  508,  75  Pac.  106. 

Colorado. —  MuUins  v.  Gilligan,  12  Colo. 
App.  13,  54  Pac.  1106. 

Delaware. —  Davis  v.  White,  1  Houst.  228. 

Nebraska. —  Agnew  v.  Omaha  Nat.  Bank, 
67  Nebr.  654,  96  N.  W.  189. 

Netv  York. —  North  v.  Bloss,  30  N.  Y.  374. 

South  Carolina. —  Adler  v.  Cloud,  42  S.  C. 
272,  20  S.  E.  393. 

Vermont. —  Gregg  v.  Willis,  71  Vt.  313,  45 
Atl.  229. 

England. —  Ex  p.  Benfield,  5  Ves.  Jr.  424, 
31  Eng.  Reprint  663. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  77. 
And  see,  generally,  EviDEisfCK. 

Evidence  as  to  universal  partnership. —  The 
evidence  to  support  the  existence  of  a  uni- 
versal partnersliip  alleged  by  a  surviving 
partner  must  be  very  clear.  Gray  v.  Palmer, 
9  Cal.  616. 

Evidence  that  legal  services  were  rendered 
in  the  joint  names  of  an  attorney  at  law  and 
another  person  is  not  sufiicient  to  prove  a 
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the  members  of  the  alleged  firm  held  themselves  out  as  partners/®  or  that  the 
other  party  to  the  suit  contracted  with  them  as  a  firin.^'' 

d.  As  Against  Partners.  In  determining  wliether  as  against  partners  a  part- 
nership exists  the  general  rules  as  to  the  weight  and  sufficiency  of  evidence  ^  are 
applicable.  A  prima  facie  case  of  partnership  is  made  out  against  persons, 
associated  in  carrying  on  a  particular  business,  by  evidence  that  they  are  sharing 
its  profits  pursuant  to  an  agreement  between  them,^^  by  evidence  that  they  have 


partnership  between  them  and  thus  defeat 
an  action  for  such  services  brought  by  the 
attorney  alone.  Bishop  r.  Hall,  9  Gray 
(Mass.)  430. 

26.  Minnesota. —  McCarthy  v.  Nash,  14 
Minn.  127. 

j\^eit>  Hampshire. — Ripley  v.  Colby,  23  N.  H. 
438. 

tfeio  York. —  Sullivan  v.  Warren,  43  How. 
Pr.  188. 

Texas. —  Eeed  v.  Brewer,  (Civ.  App.  1896) 
36  S.  W.  99. 

Wisconsin. —  Voshmik  v.  Urquhart,  91  Wis. 
513,  65  N.  W.  60. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  77. 

27.  Maret  v.  Wood,  16  Fed.  Cas.  No.  9,067, 
3  Cranch  C.  C.  2. 

28.  See,  generally,  Evidencij,\ 

Evidence  sufficient. — As  to  evidence  suffi- 
cient to  show  the  existence  of  a  partnership 
as  against  partners  see  Henderson  v.  Perry- 
man,  114  Ala.  647,  22  So.  24;  McDonald  v. 
Clough,  10  Colo.  59,  14  Pac.  121;  Fruin  V. 
Chatzianoff,  79  Conn.  65,  63  Atl.  782;  Haug 
V.  Haug,  193  111.  645,  61  N.  E.  1053  [affirming 
90  HI.  App.  604];  Janes  v.  Bergevin,  83  HI. 
App.  607;  Norris  v.  Anthony,  193  Mass.  225, 
79  N.  E.  258;  Fay  v.  Walsh,  190  Mass.  374, 
77  N.  E.  44;  Griffiths  v.  Copeland,  183  Mass. 
548.  67  N.  E.  652;  Peninsular  Sav.  Bank  v. 
Currie,  123  Mich.  666,  82  N.  W.  511;  Daw- 
son V.  Iron  Range,  etc.,  R.  Co.,  97  Mich.  33, 
56  N.  W.  106;  Bissell  v.  Warde,  129  Mo.  439, 
31  S.  W.  928;  Goddard-Peck  Grocer  Co.  v. 
Berry,  58  Mo.  App.  665;  Atwood  v.  Ken- 
nard,  22  Nebr.  246',  34  N.  W.  381;  Atwood 
V.  Peregoy,  22  Nebr.  238,  34  N.  W.  378 ;  Wal- 
lace V.  Fliersehman,  22  Nebr.  203,  34  N.  W. 
372;  Wycko£f  v.  Luse,  67  N.  J.  L.  218,  54 
Atl.  100;  Rogers  v.  Murray,  110  N.  Y.  658, 
18  N.  E.  261;  Hallenbeck  v.  Smith,  51  N.  Y. 
App.  Div.  344,  64  N.  Y.  Suppl.  957 ;  Swift  v. 
MacNamara,  25  Misc.  (N.  Y.)  789,  54  N.  Y. 
Suppl.  569 ;  Clark  v.  Clergue,  1  N.  Y.  Suppl. 
892;  Dobson  v.  Chambers,  78  N.  C.  334; 
Baker  v.  Brennan,  12  Ohio  Cir.  Dec.  211; 
Guyer  v.  Port,  155  Pa.  St.  322,  26  Atl.  545; 
Bartleson  v.  Feidler,  149  Fed.  299. 

Evidence  insufacient. — As  to  evidence  in- 
sufficient to  show  the  existence  of  a  partner- 
ship as  against  partners  see  Knard  v.  Hill, 
102  Ala.  570,  15  So.  345 ;  Mullins  v.  Gilligan, 
12  Colo.  App.  13,  54  Pac.  1106;  Barwick  v. 
Alderman,  46  Fla.  433,  35  So.  13;  Hess  v. 
Keiser,  39  111.  App.  493;  Fargo  v.  Peterson, 
75  Iowa  768,  39  N.  W.  891;  Byington  v. 
Woodward,  9  Iowa  360  (proof  of  the  exist- 
ence of  a  partnership  subsequent  to  the  ex- 
ecution of  a  note  is  not  sufficient  to  establish 
its  existence  at  the  date  of  the  note,  for 
while  the  presumption  is  that  a  partnership 


continues,  its  existence  being  once  shown,  no 
presumption  obtains  of  a  prior  existence)  ; 
Cavanaugh  v.  Riley,  19  S.  W.  745,  14  Ky.  L. 
Rep.  263;  John  Bird  Co.  v.  Hurley,  87  Me. 
579,  33  Atl.  164;  Smith  v.  Edwards,  2  Harr. 
&  G.  (Md.)  411;  Bryden  v.  Taylor,  2  Harr. 
&  J.  (Md.)  396,  3  Am.  Dec.  554;  Marschall 
V.  Aiken,  170  Mass.  3,  48  N.  E.  845;  Hill  v. 
Mallory,  112  Mich.  387,  70  N.  W.  1016; 
Campbell  v.  Sherman,  49  Mich.  534,  14  N.  W. 
484;  Daugherty  v.  Burgess,  118  Mo.  App.  557, 
94  S.  W.  594;  Ingals  v.  Ferguson,  59  Mo. 
App.  299  [affirmed  in  138  Mo.  358,  39  S.  W. 
801]  ;  Agnew  f.  Omaha  Nat.  Bank,  69  Nebr. 
654,  96  N.  W.  189;  McDonald  v.  Jenkins,  44 
Nebr.  163,  62  N.  W.  444;  Coyne  v-  Sayre, 
54  N.  J.  Eq.  702,  36  Atl.  96 ;  Merchants'  Nat. 
Bank  v.  Barnes,  32  N.  Y.  App.  Div.  92,  52 
N.  Y.  Suppl.  786;  Sipfle  v.  Isham,  46  Hun 
(N.  Y.)  366;  Wolf  v.  Strahl,  3  Silv.  Sup. 
(N.  Y.)  552,  7  N.  Y.  Suppl.  593;  Demarest 
V.  Flack,  16  Daly  (N.  Y.)  337,  11  N.  Y. 
Suppl.  83 ;  Pennsylvania  Steel  Co.  v.  Title 
Guarantee,  etc.,  Co.,  50  Misc.  (N.  Y.)  51, 
100  N.  Y.  Suppl.  299  [affirmed  in  120  N.  Y. 
App.  Div.  879,  105  N.  Y.  Suppl.  1135];  Pritz 
V.  Smyth,  49  Misc.  (N.  Y.)  549,  97  N.  Y. 
Suppl.  1003;  Schultz  V.  Berger,  31  Misc. 
(N.  Y.)  764,  64  N.  Y.  Suppl.  686;  Gulke  v. 
Uhlig,  55  How.  Pr.  (N.  Y.)  434;  Bryan  v. 
Bullock,  119  N.  C.  193,  25  S.  E.  865; 
Geurinck  v.  Alcott,  66  Ohio  St.  94,  63  N.  E. 
714;  Russell  v.  Fenner,  21  Ohio  Cir.  Ct.  527, 
11  Ohio  Cir.  Dec.  754;  Serauton  Traction  Co. 
V.  Schlichter,  202  Pa.  St.  6,  51  Atl.  353; 
Hallstead  v.  Coleman,  143  Pa.  St.  352,  22  Atl. 
977,  13  L.  R.  A.  370;  Eshleman  v.  Harnish, 
76  Pa.  St.  97;  Lincoln  v.  Craig,  16  R.  I.  564. 
18  Atl.  175;  Wagner  v.  Sanders,  62  S.  C.  73, 
39  S.  E.  950;  Lowenstein  v.  Keller,  (Tex. 
Civ.  App.  1898)  46  S.  W.  878;  Stannard  v. 
Smith,  40  Vt.  513;  Engleby  v.  Harvey,  93 
Va.  440,  25  S.  E.  225;  Ottison  v.  Edmonds, 
15  Wash.  362,  46  Pac.  398;  Miller  v.  Ver- 
murie,  7  Wash.  386,  34  Pac.  1108,  35  Pac. 
600;  Cowie  v.  Ahrenstedt,  1  Wash.  416,  25 
Pac.  458;  Lindsay  v.  Guy,  57  Wis.  200,  15 
N.  W.  181;  Schoeffler  v.  Schwarting,  17  Wis. 
320;  Pleasants  v.  Fant,  22  Wall.  (U.  S.) 
116,  22  L.  ed.  780;  Jones  v.  Burnham,  138 
Fed.  986,  71  C.  C.  A.  240  [reversing  130  Fed. 
475]  ;  Lott  V.  Young,  109  Fed.  798,  48  C.  C.  A. 
654;  The  Daniel  Kaine,  35  Fed.  785;  In  re 
De  Metz,  7  Fed.  Cas.  No.  3,781;  British  Co- 
lumbia Iron  Works  v.  Buse,  4  Brit.  Col.  419; 
Sculthope  V.  Bates,  5  U.  C.  Q.  B.  318. 

29.  Krasky  v.  Wollpert,  134  Cal.  338,  66 
Pac.  309;  St.  Louis  Fourth  Nat.  Bank  V. 
Altheimer,  91  Mo.  190,  3  S.  W.  858;  Gill  V. 
Ferris,  82  Mo.  156;  Philips  v.  Samuel,  76 
Mo.  657;  Lucas  v.  Cole,  57  Mo.  143  (a  busi- 
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doHcribcd  tlioiriselvos  as  partiierH,  in  any  writing  executed  or  autliorized  by  them," 
or  l)y  ovidoiico  indicating  that  they  are  tlie  common  proprietoi-8  of  a  hiisincBH  con- 
dncted  for  their  mutual  pi'ofit.'"  iiut  such  evidence  may  he  explained  or  rebutted 
by  defendants  or  either  of  theinJ'^  On  the  other  hand  plaintiff  may  reinforce  hi« 
case,  or  may  establiBh  a  case  in  chief  by  evidence  of  representations,  conduct,  and 
circumstances  which  are  naturally  calculated  to  beget  the  belief  that  defendants 
were  partners.^^  Whether  a  person,  in  entering  into  a  particular  business  arrangf> 
ment  with  another,  liad  the  specific  intention  of  becoming  a  partner  is  immaterial ; 
but  it  must  be  shown  by  satisfactoi-y  evidence  tliat  the  arrangement  makes  him  a 


ness  must  be  entered  upon^  before  a  partner- 
ship exists,  although  a  valid  contract  for 
sharing  profits  has  been  made)  ;  Botham  v. 
Keefer,  2  Ont.  App.  595. 

30.  A/a?mwa. —  Leinkauff  v.  Frenkle,  80 
Ala.  136,  bill  of  sale. 

Georgin. —  Hendricks  v.  Gunn,  35  Ga.  234. 

Kansas. —  Manspcaker  v.  Thomas,  (1896) 
44  Pae.  683,  that  the  books  of  a  partnership 
show  a  person  to  be  a  partner  is  not  con- 
clusive of  the  fact  against  such  person. 

Kentucky. —  Ehodes  v.  Lowry,  78  S.  W.  459, 
883,  25  Ky.  L.  Eep.  1708,  1822. 

Maine. —  Holmes  Porter,  39  Me.  157, 
contract,  bill  for  work  and  receipts. 

iVaryland.— Folk  v.  Wilson,  21  Md.  538, 
83  Am.  Dec.  599. 

Missouri. —  Simmons  v.  Ingram,  78  Mo. 
App.  603. 

New  York. —  Parker  v.  Paine,  37  Misc.  768, 
76  N.  Y.  Suppl.  942;  Schroth  v.  Gedney,  30 
Misc.  808,  61  N.  Y.  Suppl.  923. 

Pennsylvania. —  Drennen  v.  HousCj  41  Pa. 
St.  30  notes. 

Wisconsin. —  Moore  V.  Dickson,  121  Wis. 
591,  99  N.  W.  322. 

United  States. —  In  re  Grant,  106  Fed.  496. 

Oowfflda.— Wigle  v.  Williams,  24  Can.  Sup. 
Ct.  713;  Jordan  v.  Smith,  17  U.  C.  Q.  B. 
590. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  78. 

31.  Georgia. —  Chaffee  v.  Eentfroe,  32  Ga. 
477. 

Illinois. —  Winstanley  v.  Gleyre,  146  III. 
27,  34  N.  E.  6-28;  Field  v.  Filers,  103  111.  App. 
374;  Creighton  v.  Garcia,  41  111.  App.  429. 

loioa. —  G^nsburg  v.  Fields  104  Iowa  599, 
74  N.  W.  3. 

Louisiana. —  Schmidt  V.  Ittman,  46  La. 
Ann.  888,  15  So.  310. 

Massachusetts. —  Case  v.  Baldwin,  136 
Mass.  90. 

Michigan. —  Webb  v.  Johnson,  95  Mich.  325, 
54  N.  W.  947. 

Missouri. —  Meyers  v.  Boyd,  44  Mo.  App. 
378. 

New  Hampshire. —  Farr  v.  Wheeler,  20 
N.  H.  569. 

North  Carolina. —  Clements  v.  Mitchell,  59 
N.  C.  171;  Holt  V.  Kernodle,  23  N".  C.  199. 

Pennsylvania. —  Eowland  V.  Estes,  190  Pa. 
St.  Ill,  42  Atl.  528. 

South  Carolina. —  Wagner  v.  Sanders,  62 
,S.  C.  73,  39  S.  E.  950. 

Vermont. —  Brigham  v.  Dana,  29  Vt.  1. 

Wisconsin. —  Wipperman  v.  Stacy,  80  Wis. 
345,  50  N.  W.  336. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  78. 

Illustrations. —  Evidence  that  a  person  was 
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frequently  in  the  store  conducted  by  another, 
that  lie  bouglit  and  sold  goods  there,  had  ac- 
cess to  the  books  and  made  charges  therein, 
and  bought  goods  for  the  store  in  another 
city  is  suflicient  to  show  that  he  was  a  part- 
ner; having  formerly  been  a  partner  and  the 
old  sign  of  the  firm  still  remaining  on  the 
place  of  business.  State  v.  Wiggin,  20  N.  H. 
449.  Evidence  that  a  person  owns  the  horses, 
trucks,  and  utensils  used  in  a  business,  and 
that  the  bills  of  the  concern  have  been  paid 
by  him,  justifies  a  finding  that  he  was  a 
partner.  Pilwisky  v.  Cattaberry,  9  N.  Y. 
Suppl.  636. 

32.  Alabama. —  Gulf  City  Shingle  Mfg.  Co. 
V.  Boyles,  129  Ala.  192,  29  So.  800,  the  desig- 
nation of  the  parties  as  a  firm  was  merely 
to  identify  a  particular  business  transaction 
and  for  convenience  in  keeping  accounts. 

Kansas. —  Manspeaker  v.  Thomas,  (1896) 
44  Pac.  683. 

Michigan. —  Munton  v.  Eutherford,  121 
Mich.  418,  80  N.  W.  112. 

Missouri. —  Herbert  v.  Callahan,  35  Mo. 
App.  498;  Eoper  v.  Schaefer,  35  Mo.  App.  30. 

New  York. —  Parker  v.  Paine,  37  Misc.  708, 
76  N.  Y.  Suppl.  942;  Galway  v.  Nordlinger, 
4  N.  Y.  Suppl.  649. 

Wisconsin. —  Moore  v.  Dickson,  121  Wis. 
591,  99  N.  W.  322. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  78. 

33.  Minnesota. —  Eosenbaum  v.  Howard,  69 
Minn.  41,  71  N.  W.  823. 

Vermont. —  Mathews  v.  Felch,  25  Vt.  536; 
Hicks  V.  Cram,  17  Vt.  449. 

United  States. —  Blair  v.  Harrison,  57  Fed. 
257,  6  C.  C.  A.  .326  [affirming  51  Fed.  693]. 

England. —  Kirkwood  v.  Cheetham,  2  F.  & 
F.  798,  10  Wkly.  Eep.  670. 

Canada. —  McLean  v.  Clark,  20  Ont.  App. 
660  [reversing  on  other  grounds  21  Ont. 
683] ;  Jordan  v.  Smith,  17  U.  C.  Q.  B.  590. 

Compare  Winslow  v.  Chiflfelle,  Harp.  Eq. 
(S.  C.)  25. 

34.  Griffin  v.  Carr,  21  N.  Y.  App.  Div.  51, 
47  N.  Y.  Suppl.  323  [affirmed  in  165  N.  Y. 
621,  59  N.  E.  1123],  holding  that  on  the 
question  whether  a  partnership  existed  be- 
tween defendants  as  to  third  parties,  testi- 
mony of  one  of  them  that  he  did  not  intend 
to  become  such  a  partner,  or  as  to  what  his 
purpose  was  in  the  business  relations  he  had 
with  his  co-defendant,  is  immaterial,  except 
as  it  relates  to  specific  acts  or  conduct,  and 
then  only  so  far  as  such  acts  or  conduct,  as 
qualified  by  the  motive  or  intent,  affect  the 
credibility  of  his  deninl  that  he  was  inter- 
ested with  his  co-defendant.  See  also  supra, 
III,  A,  1,  e,  h. 


rARTNERSRIF 


[30  Cyc]  417 


common  proprietor  with  liis  associate  of  a  business  wliich  tliey  carry  on  for  mutual 
profit.^ 

D.  Commencement  and  Duration   —  l.  Time  When  Partnership  Begins. 

So  long  as  a  mere  agreement  to  form  a  partnership  exists  between  parties  the 
partnership  itself  has  not  commenced,^''  although  the  conduct  of  the  parties  may 
be  such  as  to  estop  them  from  denying  that  it  has  begun.^^  When  the  agreement 
between  the  parties  provides  for  a  present  partnership  and  contemplates  an 
immediate  commencement  of  a  firm  business,  the  relationship  is  presumed  to 
arise  at  the  time  of  the  execution  of  the  agreement/^  although  some  matters  of 
detail  are  thereafter  to  be  adjusted.'"'  This  is  especially  true  when  capital  has 
been  paid  in  and  expended  preparatory  to  the  prosecution  of  the  partnership 
enterprise.*^  When,  however,  the  agreement  provides  for  a  partnership  at  a 
fixed  date,  in  the  future,  or  upon  the  performance  of  certain  conditions  precedent 
by  any  of  the  parties,  the  partnership  will  not  commence,  until  that  time  arrives,''^ 
or  until  the  conditions  are  performed  or  waived."*^ 

2.  Term  Fixed  by  Agreement.  When  the  parties  have  clearly  expressed  their 
intention  that  their  partnership  shall  last  for  a  definite  period,  no  question  of 
difficulty  can  arise  as  to  the  term  for  which  it  is  organized  and  a  stipulation  is 
valid  which  calls  for  the  continuance  of  the  firm  during  a  specified  term,  even 
though  one  of  the  partners  dies."*^  Oftentimes,  however,  the  parties  do  not  state 
their  intentions  explicitly.  In  such  event  the  term  of  the  partnership  is  a  matter 
of  inference  from  the  contract  provisions  and  surrounding  circumstances.    If  the 


35.  Kelleher  v.  Tisdale,  23  111.  405. 

36.  Classification  as  to  duration. — "  Part- 
nerships for  general  purposes  are  of  different 
kinds,  in  respect  to  their  duration.  They  may 
be  limited  in  time  and  expire  by  their  own 
limitation,  or  they  may  be  unlimited  in  time 
and  become  destroyed  by  various  acts  or 
events  that  produce  a  disruption  of  the  con- 
nection, such  as  death,  bankruptcy,  felony, 
lunacy,  war,  mutual  consent,  or  the  will  of 
one  party."  Petrikin  v.  Collier^  1  Pa.  St. 
247,  2.50. 

Dissolution  see  infra,  IX,  A. 

37.  In  re  Goold,  10  Fed.  Cas.  No.  5,604, 
2  Hask.  34.    See  swpra.  III,  A,  1,  g,  (i). 

38.  Cain  Lumber  Co.  v.  Standard  Dry  Kiln 
Co.,  108  Ala.  346,  16  So.  882.  And  see  supra, 
III,  A,  1,  g,  (I). 

Time  of  knowledge  of  holding  out. —  Where 
one's  liability  as  a  member  of  the  firm  is 
caused  by  his  holding  himself  out  as  a  part- 
ner, he  is  liable  for  goods  sold  to  the  firm  only 
from  the  time  knowledge  of  such  holding  out 
came  to  the  sellers.  Carey  v.  Marshall,  67 
N.  J.  L.  236,  51  Atl.  698. 

39.  Southern  White  Lead  Co.  v.  Haas,  73 
Iowa  399,  33  N.  W.  657,  35  N.  W.  494  (the 
agreement  provided  that  "  the  said  copartner- 
ship is  to  be  and  continue  for  the  full  term  of 
five  years  from  and  after  the  date  of  these 
presents,"  and  it  was  held  that  the  firm  began 
at  once,  although  one  of  the  parties  failed  to 
pav  in  his  contribution  as  agreed)  ;  Petrakion 
».  Arbelly,  26  N.  Y.  Suppl.  731,  23  N.  Y.  Civ. 
Proc.  183;  Austin  v.  Williams,  2  Ohio  61; 
Aspinwall  v.  Williams,  1  Ohio  84;  Williams 
V.  Jones,  5  B.  &  C.  108,  7  D.  &  E.  549,  29 
Eev.  Rep.  181,  11  E.  C.  L.  388. 

40.  Phillips  V.  Nash,  47  Ga.  218  (holding 
that  the  taking  an  account  of  stock,  after 
the  execution  of  the  contract,  was  only  a 
matter  of  detail  and  not  a  condition  of  the 
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contract  taking  effect)  ;  Southern  White  Lead 
Co.  X.  Haas,  73  Iowa  399,  33  N.  W.  657,  35 
N.  W.  494. 

41.  Kerrick  v.  Stevens,  55  Mich.  167,  168, 
20  N.  W.  888  ("It  would  be  an  anomaly  to 
have  capital  paid  in  and  expended,  without 
any  partnership  existing.  .  .  .  The  purpose 
must  be  derived  from  the  nature  of  the  agree- 
ment, and  not  from  the  technical  meaning  of 
words  as  present  or  future,  standing 
alone");  Hartman  v.  Woehr,  18  N.  J.  Eq. 
383;  Rogers  v.  Nichols,  20  Tex.  719;  Gooder- 
ham  V.  Upper  Canada  Bank,  9  Grant  Ch. 
(U.  C.)  39. 

42.  Hall  V.  Edson,  40  Mich.  651;  Gabriel 
V.  Evill,  C.  &  M.  358,  11  L.  J.  Exch.  371,  9 
M.  &  W.  297,  41  E.  C.  L.  198;  In  re  Hall,  15 
Ir.  Ch.  287;  Wilson  v.  Lewis,  2  M.  &  G.  197, 
40  E.  C.  L.  559;  Battley  v.  Lewis,  4  Jur.  537, 
1  M.  &  G.  155,  1  Scott  N.  S.  143,  39  E.  C.  L. 
694;  Ex  p.  Turquand,  2  Mont.  D.  &  De  G. 
339. 

43.  Valentine  v.  Hickle,  39  Ohio  St.  19, 
before  cattle  bought  by  the  parties  sliould 
become  partnership  property  each  purchase 
was  to  be  approved  by  all. 

44.  Wantling  v.  Howarth,  65  111.  App.  598 ; 
Morrill  v.  Weeks,  70  N.  H.  178,  46  Atl.  32, 
a  partnership  for  five  years  terminated  at 
the  expiration  of  that  period,  although  there 
was  a  provision  that,  if  either  party  with- 
drew, he  was  to  offer  his  interest  for  sale  to 
the  other. 

Termination  by  consent. —  And  a  partner- 
ship for  a  definite  period  may  be  sooner  ter- 
minated by  mutual  consent.  Wantling  v. 
Howarth,  65  111.  App.  598.  See  infra,  IX, 
A  3. 

45"  Brew  V.  Hastings,  196  Pa.  St.  222,  46 
Atl.  257,  79  Am.  St.  Rep.  706;  Alexander  v. 
Lewis,  47  Tex.  481.  See  infra,  VIII,  A,  1; 
IX,  A,  5,  a. 
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partncrsliip  has  for  its  object  tlio  completion  of  a  speeified  piece  of  work,**  or  the 
conduct  of  a  biiKinesB  which  ordinarily  coritiniicH  throii;^h  a  particular  Bcanon,^^  it 
will  be  presumed  that  the  parties  intended  the  relation  should  continue  until  the 
object  has  been  accomplished.''^  The  mere  fact,  liowever,  that  a  firm  has  taken  a 
lease  of  property  for  a  period  of  years,  or  has  contracted  del;ts  payable  at  the  end 
of  a  period  of  years,  does  not  warrant  the  inference  that  the  partnership  has  b'ien 
formed  for  that  period.**  When  no  term  is  lixcd  by  the  parties,  the  partnership 
is  deemed  one  at  will,  and  atiy  partner  may  determine  tlie  partnership  at  any  time 
by  giving  notice  of  his  intention  so  to  do  to  all  the  other  partners.* 

3.  Extension  or  Renewal.  A  partnership  under  wi-itten  articles  may  be 
renewed  by  an  oral  agreement  of  tiie  parties.''^  An  extension  or  renewal  of  a 
partnership  beyond  its  original  terra,  although  binding  upon  the  partners,  is  not, 
however,  binding  upon  their  sureties,  unless  assented  to  by  the  latter.''^ 

4.  Continuation  After  Term.  In  case  a  partnership  for  a  fixed  term  is  con- 
tinued thereafter,  without  any  new  agreement  between  tlie  parties,  the  original 
partnership  contract  remains  in  force,''^  so  far  as  its  provisions  are  consistent  with 
the  incidents  of  a  partnership  at  will.^*  If  a  partnership  is  continued  as  a  going 
business,  after  the  term  for  which  it  was  organized,  it  is  not  to  be  treated  as  rest- 
ing on  the  daily  reiterated  consent  of  the  parties,  but  as  a  continuing  partner- 
ship, subject  to  termination  only  after  notice  and  under  the  rules  of  law  relating 


46.  Gates  v.  Fraser,  6  111.  App.  229; 
Baxter  v.  Rollins,  90  Iowa  217,  57  N.  W. 
838,  4S  Am.  St.  Eep.  432;  Richards  v.  Baur- 
man,  65  N.  C.  162;  Pearce  v.  Ham,  113  U.  S. 
585,  5  S.  Ct.  676,  28  L.  ed.  1067. 

47.  Baxter  v.  Rollins,  90  Iowa  217,  57 
N.  W.  838,  48  Am.  St.  Rep.  432;  Walker  v. 
Whipple,  58  Mich.  476,  25  N.  W.  472;  Potter 
V.  Moses.  1  R.  I.  430. 

48.  Cole  V.  Moxley,  12  W.  Va.  730. 

A  partnership  to  make  use  of  a  patent  is 
one  for  a  reasonable  time,  that  is,  a  time 
sufficiently  long  to  show  whether  the  patent 
could  be  successfully  used.  Morris  v.  Peek- 
ham,  51  Conn.  128.  ' 

49.  King  v.  Accumulative  L.  Fund,  etc., 
Assur.  Co.,  3  C.  B.  N.  S.  151,  3  Jur.  N.  S. 
1264,  27  L.  J.  C.  P.  57,  6  Wkly.  Rep.  12,  91 
E.  C.  L.  151;  Crawshay  v.  Maule,  1  Swanst. 
495,  36  Eng.  Reprint  479,  1  Wils.  Ch.  181, 
37  Eng.  Reprint  79',  18  Rev.  Rep.  126';  Al- 
cock  V.  Taylor,  Taml.  506,  33  Eng.  Reprint 
201;  Featherstonhaugh  v.  Fenwick,  17  Ves. 
Jr.  298,  11  Rev.  Rep.  77,  34  Eng.  Reprint 
115. 

50.  Fletcher  v.  Reed,  131  Mass.  312;  Stitt 
V.  Rat  Portage  Lumber  Co.,  98  Minn.  52,  107 
N.  W.  824;  Whipple  v.  Stuart,  26  Mont.  219, 
66  Pac.  941;  Sanger  v.  French,  157  N.  Y. 
213,  51  K  E.  979  ^reversing  91  Hun  599,  36 
N.  Y.  Suppl.  653] ;  Loorva  v.  Kupperman, 
25  Misc.  (N.  Y.)  518,  54  N.  Y.  Suppl.  1005. 
See  infra,  TX,  A,  1,  a. 

Until  proof  of  dissolution. —  Where  an 
agreement  does  not  limit  the  duration  of  the 
partnership,  it  will  be  presumed  to  continue, 
until  there  is  competent  proof  of  its  dissolu- 
tion. Carstens  V.  Earles,  26  Wash.  676,  67 
Pac.  404. 

51.  Harzburg  v.  Southern  R.  Co.,  65  S.  C. 
539,  44  S.  E.  75;  Dickinson  v.  Bold,  3 
Desauss.  Eq.  (S.  C.)  501. 

52.  Small  v.  Currie,  2  Eq.  Rep.  638,  18  Jur. 
731,  23  L.  J.  Ch.  746. 

[III.  D.  2] 


53.  Florida. —  Stephens  v.  Orman,  10  Fla. 
9,  97. 

Iowa. —  Frederick  v.  Cooper,  3  Iowa  171. 

Maryland.—-  Sangston  v.  Hack,  52  Md.  173, 
continuation  provided  for  by  partnership 
articles. 

Pennsylvania. —  IMifflin  v.  Smith,  17  Serg. 
&  R.  165;  Waring  v.  Cram,  1  Pars.  Eq.  Cas. 
516. 

Vermont. —  Bradley  v.  Chamberlin,  16  Vt. 
613. 

United  States. —  Robertson  v.  Miller,  20 
Fed.  Cas.  Xo.  11,926,  1  Brock.  466  (articles 
binding  where  the  business  is  carried  on 
without  any  change  in  the  circumstances)  ; 
U.  S.  Bank  v.  Binney,  28  Fed.  Caa.  Xo.  16,791, 
5  Mason  176. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  85. 

54.  Xeilson  v.  Mossend  Iron  Co.,  1  App. 
Cas.  298;  Daw  v.  Herring,  [1892]  1  Ch.  284, 
Gl  L.  J.  Ch.  5,  65  L.  T.  Rep.  X.  S.  782,  40 
Wklv.  Rep.  61 ;  Beamish  v.  Beamish,  Ir.  R.  4 
Eq.  120;  Cox  V.  Willoughbv,  13  Ch.  D.  863, 
49  L.  J.  Ch.  237,  42  L.  T.  Rep.  X.  S.  125, 
28  Wkly.  Rep.  503 ;  Essex  v.  Essex,  20  Beav. 
442,  52  Eng.  Reprint  674;  Stewart  v.  Glad- 
stone, 47  L.  J.  Ch.  423,  33  L.  T.  Rep.  X.  S. 
557,  26  Wkly.  Rep.  657 ;  Brooks  v.  Brooks,  85 
L.  T.  Rep.  X.  S.  453.  See  also  Clark  v.  Leach, 
32  Beav.  14,  55  Eng.  Reprint  163  [affirmed 
in  1  De  G.  J.  &  S.  409,  9  Jur.  X.  S.  610.  32 
L.  J.  Ch.  290,  8  L.  T.  Rep.  N.  S.  40,  11  Wklv. 
Rep.  351,  66  Eng.  Ch.  317,  46  Eng.  Reprint 
163] ;  Cope  v.  Cope,  52  L.  T.  Eep.  X.  S. 
607. 

Inconsistent  provisions. —  But  provisions  in 
the  original  contract  which  are  inconsistent 
with  a  partnership  at  will  do  not  remain  in 
force.  Woods  V.  Lamb.  35  L.  J.  Ch.  309; 
Hogg  V.  Hogg,  35  L.  T.  Rep.  X.  S.  792; 
Featherstonhaugh  v.  Fenwick.  17  Ves.  Jr. 
298,  11  Rev.  Rep.  77,  34  Eng.  Reprint  115. 
A  provision  that  a  partner,  wishing  to  retire, 
should  give  notice  of  his  intention  a  certain 
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to  the  dissolution  of  partnerships.^^  Whether  a  partnership  is  continued  after 
the  expiration  of  tlie  prescribed  term,  or  wlietlier  the  parties  are  engaged  in  set- 
thng  up  the  firm  business  only,  is  a  question  to  be  determined  by  tlie  conduct  of 
tlie  parties.^^  Generally  speaking  the  articles  of  partnership  do  not  operate  to 
introduce  the  executors  of  a  deceased  partner  into  the  lirra,  or  to  secure  to  his 
estate  the  beneiits  of  the  partnership  relation  after  his  death,  without  express 
provision  therefor and  a  trade  duly  continued  by  surviving  partners  to  wind 
up  the  business  is  not  the  partnership  trade,  but  in  the  nature  of  a  trust.^^ 

5.  Evidence.  The  burden  of  proving  that  a  partnership  was  organized  for  a 
definite  term  is  upon  him  who  alleges  it.^^  In  case,  however,  a  partnership  is 
shown  to  exist,  there  is  a  presumption  of  its  continuance,  until  notice  of  its  dis- 
solution is  given  to  those  dealing  with  it.^**  Even  as  between  the  partners,  tliere 
is  a  presumption  that  the  partnersliip  continues  to  exist,  until  the  object  for  which 
it  was  organized  has  been  accomplished."'^  When  the  partners  continue  to  act 
after  the  agreed  term  as  though  the  partnership  relation  continued,  they  will 
ordinarily  be  bound  by  such  appearances.^^  On  the  other  hand,  if  their  conduct 
indicates  that  a  dissolution  has  taken  place,  they  will  be  treated  as  though  the 
dissolution  were  actual.''^  The  declarations  of  a  partner  that  the  relation  has  been 
dissolved,  or  that  it  still  continues,  are  admissible  against  himself,  but  not  against 
his  copartner,  unless  the  latter  has  acquiesced  therein.^* 

IV.  THE  FIRM,  ITS  NAME,  POWERS,  AND  PROPERTY. 

A.  Fipm-Name — l.  In  General.  At  common  law  a  partnership  may  be 
validly  organized,  without  any  provision  in  the  agreement  as  to  the  name  under 
which  it  is  to  do  business.^^  When  a  firm-name  is  fixed  upon,  it  may  be  the  full 
individual  name  of  any  partner  ;  the  surnames  of  all  the  partners  ;  or  the  sur- 
name of  one  or  more  of  the  members  with  the  addition  of  "  &  Co."  ;  or  it  may 
consist  of  individual  names,  wholly  distinct  from  the  names  of  any  of  the  mem- 
bers ;    or  it  may  be  a  name  purely  fanciful.™    But  whatever  the  firm-name  may 


time  in  advance  is  inconsistent  with  a  part- 
nership at  will. 

55.  Jurgens  v.  Ittman,  47  La.  Ann.  367, 
16  So.  952;  Parsons  v.  Hayward,  4  De  G. 
F.  &  J.  474,  8  Jur.  N.  S.  924,  31  L.  J.  Ch. 
666,  6  L.  T.  Rep.  N.  S.  628,  10  Wkly.  Eep. 
654,  65  Eng.  Ch.  368,  45  Eng.  Reprint  1267, 
holding  that  a  business  carried  on  after  the 
expiration  of  the  term  is  for  the  benefit  of  a 
sleeping  partner,  as  well  as  for  that  of  an 
active  partner.    See  infra,  IX. 

56.  McGill  V.  Dowdle,  33  Ark.  311;  Metz 
V.  Columbia  Commercial  Bank,  45  S.  C.  216, 
23  S.  E.  13;  Spencer  v.  Jones,  92  Tex.  516, 
50  S.  W.  118,  71  Am.  St.  Rep.  870  [reversing 
(Civ.  App.  1898)  47  S.  W.  29,  665];  King  v. 
Chuck,  17  Beav.  325,  51  Eng.  Reprint  1059. 

57.  Pearce  v.  Chamberlain,  2  Ves.  33,  28 
Eng.  Reprint  23.    See  infra,  VIII. 

58.  Booth  V.  Paries,  1  Molloy  465.  See 
infra,  VIII. 

59.  Burdon  v.  Barkus,  4  De  G.  F.  &  J.  42, 
8  Jur.  N.  S.  6'56,  31  L.  J.  Ch.  521,  7  L.  T. 
Rep.  N.  S.  116,  65  Eng.  Ch.  34,  45  Eng. 
Reprint  1098. 

60.  Mankato  First  Nat.  Bank  v.  Grignon, 
7  Ida.  646,  65  Pac.  365.    See  infra,  IX,  B,  6. 

61.  Teas  v.  Woodruff,  {N.  J.  Ch.  1887)  10 
Atl.  392;  Harzburg  v.  Southern  R.  Co.,  65 
S.  C.  539,  44  S.  E.  75;  Burnley  v.  Rice,  18 
Tex.  481. 

62.  Duckworth  v.  Hisle,  19  S.  W.  843,  20 


S.  W.  218,  14  Ky.  L.  Rep.  220;  Potter  V. 
Moses,  1  R.  I.  430;  Burnley  v.  Rice,  18  Tex. 
481. 

63.  Wright  v.  Cudahy,  168  111.  86,  48  N.  E. 
39  [affirming  64  111.  App.  453]  ;  Rice  v.  Mad- 
dock,  16  Daly  (N.  Y.)  156,  9  N.  Y.  Suppl. 
524. 

64.  Nichols  v.  White,  41  Hun  (N.  Y.)  152 
[affirmed  in  114  N.  Y.  639,  21  N.  E.  1120]; 
Pick  V.  Mulholland,  48  Wis.  413,  4  N.  W.  346. 

65.  Pursley  v.  Ramsey,  31  Ga.  403;  Get- 
chell  V.  Foster,  106  Mass.  42;  Wright  v. 
Hooker,  10  N;  Y.  51;  Le  Roy  v.  Johnson,  2 
Pet.  (U.  S.)  186',  7  L.  ed.  391. 

66.  Theilen  v.  Hann,  27  Kan.  778;  Roch- 
ester Bank  v.  Monteath,  1  Den.  (N.  Y.)  402, 
43  Am.  Dec.  681;  Yorkshire  Banking  Co.  v. 
Beatson,  5  C.  P.  D.  109,  49  L.  J.  C.  P.  380, 
42  L.  T.  Rep.  N.  S.  455,  28  Wkly.  Rep.  879. 

67.  Mick  V.  Howard,  1  Ind.  250;  West  V. 
Valley  Bank,  6  Ohio  St.  168 ;  Le  Roy  v.  John- 
son, 2  Pet.  (U.  S.)  186,  7  L.  ed.  391. 

68.  Haskins  v.  D'Este,  133  Mass.  356 ;  Rip- 
ley V.  Colby,  23  N.  H.  434;  Aspinwall  v. 
Williams,  1  Ohio  84;  Messner  v.  Lewis,  20 
Tex.  221 ;  Williamson  v.  Johnson,  1  B.  &  C. 
146,  2  D.  &  R.  281,  1  L.  J.  K.  B.  O.  S.  65, 
25  Rev.  Rep.  336,  8  B.  C.  L.  64. 

69.  Shain  v.  Du  Jardin,  (Cal.  1894)  38 
Pac.  529;  Ward  V.  Brandt.  11  Mart.  (La.) 
331,  13  Am.  Dec.  352. 

70.  Kahn  v.  Thomson,  113  Ga.  957,  39 

[IV,  A.  1] 
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be,  it  is  simply  a  convenient  abbreviation  of  tlie  individual  names  of  the  partner«: 

and  lierice  the  signature  of  the  lirm-iiarne  in  in  law  the  signature  of  the  several 
partners'  names;''''  and  tlie  several  signatui-e.s  of  the  partners  to  a  firm  c^nitract 
las  the  same  legal  effect  as  the  signature  of  the  firm-name  thereto.''^  Partnership 
cotitracts  are  pei'fectly  valid  when  made  in  the  firm-name,  even  though  such  name 
does  not  contain  the  names  of  any  of  the  partners.''''  A  l;ill  of  sale,  or  a  mortgage 
of  personal  property,  to  or  by  a  partnership  in  its  firm  style  is  as  valid  and  eflcc- 
tive  as  tliougli  made  to  or  by  an  individual  in  his  proper  name.''* 

2.  Statutory  Provisions  as  to  Firm-Name.  In  some  jurisdictions  by  statute 
it  is  made  an  oflfense  to  transact  business  in  the  name  of  a  partner  not  inter- 
ested in  the  firm,  or  to  use  the  designation  "and  Company"  or  "&  Co."  when 
it  does  not  represent  an  actual  partner."'"'  Other  statutes  provide  that  every  part- 
nership transacting  business  under  a  fictitious  or  assumed  name,  or  a  designation 
not  showing  the  names  of  the  persons  interested  as  partners  in  such  business,  must 
file  in  a  designated  clerk's  office  a  certificate  stating  the  names  in  full  of  all  the 
partners,  and  publish  the  same  in  a  prescribed  manner.''®  Still  other  statutes 
require  designated  kinds  of  partnership  associations  to  register  and  publish  either 
a  certificate  of  the  partnership,  or  a  declaration  of  the  names  of  the  members."^ 
These  statutes  differ  in  the  consequences  attached  to  their  violation.''^    As  a  rule 


S.  E.  322;  Crawford  v.  Collins,  45  Barb. 
(N.  Y.)  269;  Maugham  v.  Sharpe,  17  C.  B. 
N.  S.  443,  10  Jur.  N.  S.  989,  34  L.  J.  C.  P. 
19,  10  L.  T.  Rep.  N.  S.  870,  12  Wkly.  Rep. 
1057,  112  E.  C.  L.  443. 

71.  Haskins  v.  D'Este,  133  Mass.  356; 
Messner  v.  Lewis,  20  Tex.  221,  Lewis,  Garth- 
waite,  and  Grant  traded  in  New  York  in  the 
firm-name  of  Lewis,  Garthwaite  &  Co.,  and 
in  New  Orleans  in  the  name  of  Grant,  Lewis 
&  Co.;  and  were  allowed  to  bring  a  single 
action  in  their  individual  names  on  three 
notes,  one  of  which  was  payable  to  the  order 
of  the  New  York  firm-name,  and  two  of  which 
were  payable  to  the  order  of  the  New  Orleans 
firm-name. 

72.  Dreyfus  v.  Union  Nat.  Bank,  164  111. 
83,  45  N.  E.  408;  Berkshire  Woolen  Co.  v. 
Juillard,  75  N.  Y.  535,  31  Am.  Rep.  488. 

73.  Haskins  v.  D'Este,  133  Mass.  356; 
Beakes  v.  Da  Cunha,  12  N.  Y.  Suppl.  351; 
Miller  v.  Royal  Flint  Glass  Works,  172  Pa. 
St.  70,  33  Atl.  350. 

74.  Hendren  v.  Wing,  60  Ark.  561,  31  S.  W. 
149,  46  Am.  St.  Rep.  218;  Kellogg  v.  Olson, 
84  Minn.  103,  24  N.  W.  364;  Maugham  v. 
Sharpe,  17  C  B.  N.  S.  443,  10  Jur.  N.  S. 
989,  34  L.  J.  C.  P.  19,  10  L.  T.  Rep.  N.  S. 
870,  12  Wkly.  Rep.  1057,  112  E.  C.  L.  443. 

75.  See  the  statutes  of  the  different  states. 
And  see  Castle  v.  Graham,  180  N.  Y.  553,  73 
N.  E.  1120  [affirming  87  N.  Y.  App.  Div.  97, 
84  N.  Y.  Suppl.  120]. 

Construction. — Such  statutes  have  been  con- 
strued as  intended  to  prevent  a  firm  from  ob- 
taining a  false  credit  on  the  strength  of  an 
unauthorized  name,  but  not  to  prevent  the 
firm  from  giving  credit,  nor  to  furnish  a 
debtor  of  the  offending  firm  with  a  defense. 
Wolfe  V.  Joubert,  45  La.  Ann.  1100,  13  So. 
800,  21  L.  R.  A.  772;  Kent  v.  Mojonier,  30 
La.  Ann.  259;  Sinnott  German- American 
Bank,  164  N.  Y.  386.  58  N.  E.  286  [affirming 
78  N.  Y.  App.  Div.  224,  79  N.  Y.  Suppl. 
510];  Gay  v.  Seibold.  97  N.  Y.  472,  49  Am. 
Eep.  533;  Zimmerman  v.  Erhard,  83  N.  Y. 
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74,  38  Am.  Rep.  390  [affirming  8  Daly  311, 
58  How.  Pr.  11];  Wood  v.  Erie  R.  Co.,  72 
N.  Y.  196,  28  Am.  Rep.  125  [affirming  9  Hun 
048]  ;  Pollard  V.  Brady,  48  N.  Y.  Super.  Ct. 
470;  Baumann  V.  De  Logerot,  26  N.  Y.  Suppl. 
980. 

76.  See  the  statutes  of  the  different  states. 
And  see  Walker  v.  Stimmel,  15  N.  D.  484, 
107  N.  W.  1081;  Virginia  Nat.  Bank  v.  Crin- 
gan,  91  Va.  347,  21  S.  E.  820.  A  firm-name 
showing  the  surnames  only  of  the  partners 
is  not  "  a  fictitious  name,"  nor  "  a  designa- 
tion not  showing  the  names  of  the  partners," 
within  Cal.  Civ.  Code,  §  2460,  requiring  every 
firm  doing  business  under  such  name  or 
designation  to  file  and  publish  a  certificate 
showing  the  full  names  and  residences  of 
its  members.  Pendleton  v-  Cline,  85  Cal. 
142,  24  Pac.  659. 

77.  See  the  statutes  of  the  different  states. 
And  see  Lunt  v.  Lunt,  8  Abb.  N.  Cas.  (N.  Y.) 
70;  Kaufman  V.  Carter,  67  S.  C.  312,  45  S.  E. 
211;  Cassidy  v.  Henry,  31  U.  C.  Q.  B.  345. 

78.  Violation  a  misdemeanor  see  the 
statutes  of  the  different  states. 

No  right  to  sue. —  Persons  doing  business  as 
partners  contrary  to  statutory  provisions 
cannot  maintain  any  action  on  a  partnership 
contract  or  transaction  until  the  required  cer- 
tificate has  been  filed  and  published.  See  the 
statutes  of  the  different  states.  And  see 
Cobble  V.  Farmers'  Bank,  63  Ohio  St.  528,  59 
N.  E.  221. 

Actions  for  penalties  against  the  violating 
partners  are  sometimes  provided.  See  the 
statutes  of  the  different  jurisdictions.  And 
see  Chaput  v.  Robert,  14  Ont.  App.  354;  To- 
ronto Bank  v.  Nixon,  4  Ont.  App.  340  [re- 
versing 43  U.  C.  Q.  B.  447] ;  Pinkerton  v. 
Ross,  33  U.  C.  Q.  B.  508;  Cassidy  v.  Henry, 
31  U.  C.  Q.  B.  345;  Ridgeway  V.  Collier,  21 
Quebec  Super.  Ct.  473. 

Firm  property  treated  as  individual  prop- 
erty.— It  is  sometimes  provided  that  the  prop- 
erty used  in  the  partnership  business  shall  be 
treated  as  the  individual  property  of  the  one 
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these  statutes  are  strictly  construed  in  favor  of  tlie  partners,  especially  those 
which  are  highly  penal.™  These  statutes  are  generally  held  not  to  apply  to  part- 
nerships which  are  organized  and  have  their  principal  place  of  business  outside  of 
the  enacting  jurisdiction.™ 

3.  Changing  Name.  The  mere  change  in  the  name  of  a  firm  does  not  affect 
its  rights  or  liabilities.^^  When  a  firm-name  has  been  agreed  upon  it  cannot  be 
changed  without  the  consent  of  all  the  partners.^^  If  no  name  has  been  fixed  by 
agreement,  the  partner  charged  with  the  duty  or  clothed  with  the  authority  to 
sign  contracts  for  the  firm  may  bind  all  the  members  by  sucli  signature  as  he  may 
choose  to  employ.^^ 

4.  Right  to  Use  of  Name.^*  Persons  upon  organizing  a  partnership  have  the 
absolute  right  to  use  their  names  honestly  as  a  firm  style,  although  other  persons 
of  like  names  are  carrying  on  a  partnersliip  in  the  same  style,  and  the  new  firm 
will  thus  incidentally  interfere  with  and  injure  the  business  of  the  older  partner- 


wliose  name  appears  in  the  firm  style.  See 
the  statutes  of  the  difTerent  states.  And  see 
Brister  v.  Joseph  Bowling  Co.,  (Miss.  1901) 
29  So.  830;  Loeb  V.  Morton,  63  Miss.  280; 
Quin  V.  Myles,  59  Miss.  375;  Gumbel  v. 
Koon,  59  Miss.  264;  Virginia  Nat.  Bank  v. 
Cringan,  91  Va.  347,  21  S.  E.  820. 

79.  California. —  Meads  v.  Lasar,  92  Cal. 
221,  28  Pac.  935  (a  certificate  which  gives 
the  initials  of  the  christian  names  of  the 
members  satisfies  the  statute)  ;  McLean  v. 
Crow,  88  Cal.  644,  26  Pac.  596;  Carlock  v. 
Cagnacci,  88  Cal.  6'00,  26  Pac.  597;  Pendleton 
r.  Cline,  85  Cal.  142,  24  Pac.  659  (holding 
that  a  firm-name  showing  the  surnames  only 
of  the  partners  is  not  a  fictitious  name, 
within  Cal.  Civ.  Code,  §  2466)  ;  Coldtree  v. 
Swinford,  74  Cal.  586,  16  Pac.  493.  But  com- 
pare North  V.  Moore,  135  Cal.  621,  67  Pac. 
1037. 

Louisiana. —  Wolfe  v.  Joubert,  45  La.  Ann. 
1100,  13  So.  806,  21  L.  R.  A.  772. 

Mississippi. —  Yale  V.  Taylor  Mfg.  Co.,  63 
Miss.  598.  Compare  Quin  v.  Myles,  59  Miss. 
375;  Gumbel  v.  Koon,  59  Miss.  204. 

Montana. —  Guiterman  v.  Wishon,  21  Mont. 
458,  54  Pac.  566,  where  the  surname  of  all 
the  members  of  the  firm  is  Guiterman,  a 
firm-name  of  "  Guiterman  Brothers "  is  not 
a  fictitious  name,  nor  one  not  showing  the 
names  of  the  partners,  within  Civ.  Code, 
§  3280. 

New  York. —  Zimmerman  v.  Erhard,  83 
N.  Y.  74,  38  Am.  Rep.  396  [affirming  8  Daly 
311,  58  How.  Pr.  11];  Castle  v.  Graham,  87 
N.  Y.  App.  Div.  97,  84  N.  Y.  Suppl.  120 
[affirmed  in  ISO  N.  Y.  553,  73  N.  E.  1120] 
(the  name  "Castle  Brothers"  is  not  an  as- 
sumed name,  nor  one  "  other  than  the  real 
name  or  names  of  the  individual  or  indi- 
viduals conducting  or  transacting"  the  firm 
business,  under  Pen.  Code,  §  SGSb)  ;  Loeb  v. 
Firemen's  Ins.  Co.,  78  N.  Y.  App.  Div.  113, 
79  N.  Y.  Suppl.  510,  12  N.  Y.  Annot.  Cas. 
343  [affirming  38  Misc.  107,  77  N.  Y.  Suppl. 
106]  ;  Cahn  v.  Gottschalk,  14  Daly  542,  2 
N.  Y.  Suppl.  13;  Lauferty  v.  Wheeler,  11 
Daly  194;  Rosenheim  v.  Rosenfield,  13  N.  Y. 
Suppl.  720. 

O/iio.— Czatt  r.  Case,  61  Ohio  St.  392,  55 
N.  E.  1004  (a  firm-name  which  contains  the 
surnames  of  all  the  partners  is  not  a  fictitious 


name,  nor  a  designation  not  showing  the 
names  of  the  persons  who  constitute  the  firm, 
within  meaning  of  Ohio  Laws  (1892),  p.  25)  ; 
Clark  V.  Doe,  8  Ohio  S.  &  C.  PI.  Dec.  685,  7 
Ohio  N.  P.  613;  Cochran  Hirsch,  6  Ohio 
S.  &  C.  PI.  Dec.  41,  4  Ohio  N.  P.  34;  Kinsey 
V.  Ohio  Southern  R.  Co.,  3  Ohio  S.  &  C.  PI. 
Dec.  249,  2  Ohio  N.  P.  175. 

Virginia. —  National  Bank  v.  Cringan,  91 
Va.  347,  21  S.  E.  820. 

Canada. —  Ridgeway  v.  Collier,  21  Quebec 
Super.  Ct.  473. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §§  88, 
89. 

80.  Bofenschen's  Succession,  29  La.  Ann. 
711;  Swope  v.  Burnham,  6  Okla.  736,  52  Pac. 
924;  Ridgeway  v.  Collier,  21  Quebec  Super. 
Ct.  473. 

81.  Gill  V.  Ferris,  82  Mo.  156. 

An  agency  conferred  on  partners  is  not  an- 
nulled by  a  change  in  the  firm-name.  Bil- 
lingsley  v.  Dawson,  27  Iowa  210. 

82.  Markham  v.  Hazen,  48  Ga.  570;  Pal- 
mer V.  Stephens,  I  Den.  (N.  Y.)  471;  Faith 
V.  Richmond,  11  A.  &  E.  339,  9  L.  J.  Q.  B. 
97,  3  P.  &  D.  187,  39  E.  C.  L.  197;  Kirk  V. 
Blur  ton,  12  L.  J.  Exch.  117,  9  M.  &  W.  284. 

Consent  inferred. —  The  consent  of  all  the 
partners  to  a  change  in  the  firm-name  may  be 
inferred  from  their  conduct.  Jemison  v. 
Minor,  34  Ala.  33;  Ripley  v.  Colby,  23  N.  H. 
438;  Mifilin  V.  Smith,  17  Serg.  &  R.  (Pa.) 
165;  Williamson  v.  Johnson,  1  B.  c&  C.  140,  2 
D.  &  R.  281,  1  L.  J.  K.  B.  0.  S.  65,  25  Rev. 
Rep.  336,  8  E.  C.  L.  64. 

Whether  a  particular  change  is  material  or 
is  so  slight  an  alteration  from  the  agreed 
style  as  not  to  affect  the  rights  and  liabilities 
of  the  non-consenting  partners  is  generally  a 
question  of  fact.  Kinsman  v.  Dallam,  5  T.  B. 
Mon.  (Ky.)  382;  Tilford  v.  Ramsey,  37  Mo. 
563;  Masterson  V.  Mansfield,  25  Tex.  Civ. 
App.  26'2.  61  S.  W.  505;  Norton  v.  Seymour. 
3  C.  B.  792,  11  Jur.  312,  16  L.  J.  C.  P.  100, 
54  E.  C.  L.  792. 

83.  Folk  V.  Wilson,  21  Md.  538,  83  Am. 
Dec.  599;  Palmer  v.  Stephens,  1  Den.  (N.  Y.) 
471;  Williamson  v.  Johnson,  1  B.  &  C.  146, 
2  D.  &  R.  281,  1  L.  J.  K.  B.  O.  S.  65,  25  Rev. 
Rep.  336,  8  E.  C.  L.  64. 

84.  See,  generally,  Trade,-Marks  and 
Teade-Names. 
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sliip.^'  The  law  does  not  permit  perBons  to  monopolize  the  UBe  of  their  names  in 
any  business.™  At  tlie  same  time  the  law  does  protect  a  firm  against  the  dis- 
honest use  oE  its  firm  stylo,  even  by  persons  of  like  name.  Such  a  use  is  made  of 
the  firm  style,  where  that  had  come  to  indicate  the  source  of  manufacture  of 
particular  goods,  and  it  is  emi)l<)yod  by  the  new  firm  in  such  a  way  as  to  pass  off 
its  own  goods  as  those  of  the  old  firm.'^'' 

B.  Scope  and  Extent  of  Partnership  —  l.  Universal  Partnership.  Doubt 
has  been  expressed  as  to  the  existence  of  a  partnership  which  is  stiictly  uni- 
versal.^^ A  partnership  not  embracing  all  the  property  of  each  partner  is  not  a 
universal  partnership.^^  The  relation  of  husband  and  wife,  under  Mexican  law, 
is  said  to  be  that  of  partnersliip.'* 

2.  Determining  the  Scope  of  Partnership.  It  may  be  said  in  general  terms 
that  the  scope  of  a  partnership  is  determined  by  the  language  of  the  partnership 
agreement,  and  the  ordinary  usages  of  the  business  in  which  the  firm  is  engaged."' 

3.  The  Firm  as  an  Entity.    WJiile  it  has  been  stated  broadly  that  a  partnership 


85.  Rogers  v.  Rogers,  53  Conn.  121,  1  Atl. 
807,  5  Atl.  075,  55  Am.  Rep.  78;  Higgins  Co. 
V.  lliggins  Soap  Co.,  144  N.  Y.  402,  39  N.  E. 
490,  43  Am.  St.  Rep.  7G9',  27  L.  R.  A.  42; 
Meneely  v.  Meneely,  02  N.  Y.  427,  20  Am. 
Rep.  489;  Singer  Mfg.  Co.  v.  June  Mfg.  Co., 
163  U.  S.  169,  16  S.  Ct.  1002,  41  L.  ed. 
118. 

86.  Robinson  v.  Storm,  103  Tenn.  40,  52 
S.  W.  880:  Stuart  v.  F.  G.  Stewart  Co.,  91 
Fed.  243,  33  C.  C.  A.  480;  Pillsbury  v.  Pills- 
bury- Washburn  Flour-Mills  Co.,  64  Fed.  841, 
12  C.  C.  A.  432;  Holloway  v.  Holloway,  13 
Beav.  209,  51  Eng.  Reprint  81. 

87.  American  Waltham  Watcb  Co.  v.  U.  S. 
Watch  Co.,  173  Mass.  85,  53  N.  E.  141,  72 
Am.  St.  Rep.  263,  43  L.  R.  A.  826;  Bissell 
Chilled  Plow  Works  v.  T.  M.  Bissell  Plow  Co., 
121  Fed.  357;  Wyckoff  v.  Howe  Scale  Co.,  110 
Fed.  520;  Lee  v.  Haley,  L.  R.  5  Ch.  15.5,  39 
L.  J.  Ch.  284,  22  L.  T.  Rep.  N.  S.  251,  18 
Wkly.  Rep.  242. 

88.  U.  S.  Bank  v.  Binney,  28  Fed.  Gas.  No. 
16,791,  5  Mason  176,  183,  where  Story,  J., 
said :  "  There  is,  probably,  no  such  thing  as 
a  universal  partnership,  if,  by  the  terms,  we 
are  to  understand,  that  every  thing  done, 
bought,  or  sold,  is  to  be  deemed  on  partner- 
ship account."  Compare  Gray  v.  Palmer, 
9  Cal.  616. 

89.  Murrell  v.  Murrell,  33  La.  Ann.  1233. 

90.  Fuller  v.  Ferguson,  26  Cal.  546. 

91.  Alabama. — Kelly  v.  Browning,  113  Ala. 
420,  21  So.  928,  124  Ala.  645,  27  So.  391 

(changing  the  gauge  of  a  railroad  and  operat- 
ing it  as  thus  changed  are  beyond  the  scope 
of  a  partnership,  created  to  reorganize  the 
company)  ;   Humes  v.  O'Bryan,  74  Ala.  64 

(carrying  on  a  store  is  not  within  the  scope 
of  a  farming  partnership)  ;  Hogan  V. 
Reynolds,  8  Ala.  59  (collecting  notes  for 
others  is  not  within  the  scope  of  a  partner- 
ship for  buying  and  selling  merchandise). 

Connecticut. —  Walcott  v.  Canfleld,  3  Conn. 
194,  a  contract  to  carry  a  person  a  certain 
distance  within  a  certain  time  is  not  within 
the  scope  of  a  partnership  for  carrying  passen- 
gers and  their  baggage  over  a  fixed  route. 

Ocorqia. —  Davis  V.  Dodson,  95  Ga.  718,  22 
8.  E.  045,  51  Am.  St.  Rep.  108,  29  L.  R.  A. 
496,  it  is  not  within  the  scope  of  a  partner- 
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ship  of  lawyers  for  one  of  the  partners  to 
render  the  legal  services,  of  the  firm  gratui- 
tously. 

Maryland.— To\k  v.  Wilson,  21  Md.  538,  83 
Am.  Dec.  599. 

Missovri. —  Sedalia  Nat.  Bank  v.  Cassidy 
Bros.  Live  Stock  Commission  Co.,  109  ilo. 
App.  249,  84  S.  W.  142,  mortgaging  firm 
pioperty  by  one  partner  to  secure  his  in- 
dividual debt  is  not  within  the  scope  of  the 
partnership. 

New  York. —  Parker  v.  Day,  12  Misc.  510, 
33  N.  Y.  Suppl.  076  {reversing  9  Misc.  298, 
30  N.  Y.  Suppl.  267,  and  reversed  on  other 
grounds  in  155  N.  Y.  38.3,  49  N.  E.  1046], 
services  rendered  by  a  lawyer  at  the  request 
of  his  partner,  to  an  estate  of  which  the 
partner  is  executor,  are  performed  for  the 
benefit  of  the  firm. 

Rhode  Island. —  Sweet  v.  Wood,  18  R.  I. 
386,  28  Atl.  335,  the  hiring,  by  one  partner, 
of  a  horse,  which  is  necessary  for  carrying  on 
the  firm  business,  is  within  the  scope  of  the 
partnership. 

Wisconsin. —  Moore  v.  May,  117  Wis.  192, 
94  N.  W.  45,  borrowing  money  for  the  firm 
is  within  the  scope  of  the  partnership,  al- 
though the  business  is  not  being  conducted 
as  prescribed  in  the  articles. 

United  States. —  Irwin  v.  Williar,  110  U.  S. 
499,  4  S.  Ct.  160,  28  L.  ed.  225. 

England. —  Aas  V.  Benham,  [1891]  2  Ch. 
244,  65  L.  T.  Rep.  IST.  S.  25  {explaining  Dean 
V.  MacDowell,  8  Ch.  D.  345,  47  L.  J.  Ch.  537, 
38  L.  T.  Rep.  N.  S.  802,  26  Wkly.  Rep.  486 
(a  covenant,  in,  the  partnership  articles,  not 
to  engage  in  any  business  except  on  account 
of  the  partnership,  does  not  entitle  the  other 
partners  to  the  benefits  of  a  business  carried 
on  in  violation  of  the  covenant;  for  such 
business  is  not  within  the  scope  of  the  part- 
nership) ;  Collins  V.  Jackson,  31  Beav.  645, 
54  Eng.  Reprint  1289. 

Canada. —  O'Regan  v.  Williams,  24  Nova 
Scotia  105  (selling  gravel  is  outside  the  scope 
of  a  partnership  for  carrying  on  the  roofing 
business)  ;  Drouin  v.  Ganthier,  12  Quebec 
K.  B.  442  (it  is  not  within  the  scope  of  a 
partnersliip  of  lawyers  for  one  to  give  a  note 
in  the  firm-name) . 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  92. 
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is  but  a  relation  and  is  not  a  legal  being  distinct  from  the  members  who  compose 
it/^  still  the  law  does  take  note  on  a  wide  scale  of  partnership  as  a  legal  entity 
and  regards  it  as  a  unit  botli  of  rights  and  obligations,^^  and  there  is  a  general 
tendency  at  this  day  to  complete  the  recognition  of  a  partnership  as  a  body  of 
itself  with  its  own  means  appointed  to  its  own  debts. It  is  the  scheme  of  the 
United  States  Bankruptcy  Act^^  to  treat  partnership  as  an  entity,  which  may  be 
adjudged  a  bankrupt,  irrespective  of  any  adjudication  of  the  individual  partners 
as  bankrupts.'^ 

4.  Construction  of  Agreement.  In  determining  what  acts  are  within  the  scope 
of  the  partnership  business,  a  court  will  hrst  examine  the  articles  of  agreement 
with  a  view  of  discovering  the  objects  which  the  partners  have  declared  they 
Avished  to  attain  by  the  partnership.  If  these  declarations  are  open  to  different 
interpretations,  the  court  will  treat  the  language  of  the  agreement  as  having  been 
used  in  the  sense  in  which  it  is  generally  understood  by  those  engaged  in  like  busi- 
ness."   If  the  language  is  unequivocal,  the  court  will  act  in  accordance  with 


92.  Harris  v.  Visscher,  57  Ga.  229; 
Chambers  v.  Sloan,  19  Ga.  84;  Schreiner  v. 
U.  S.,  6  Ct.  CI.  359;  Demazar  v.  Pybus,  4 
Ves.  Jr.  644,  31  Eng.  Reprint  332. 

93.  Drucker  v.  Wellliouse,  82  Ga.  129,  8 
S.  E.  40,  2  L.  R.  A.  328;  Menagli  v.  Whit- 
well,  52  N.  Y.  146,  162,  11  Am.  Rep.  683 
( "  A  partnership,  though  neither  a  tenancy  in 
common  nor  a  corporation,  has  some  of  the 
attributes  of  both.  The  well  established  rule 
which  excludes  creditors  of  the  several  part- 
ners from  the  partnership  property  until  that 
has  paid  the  debts  of  the  partnership,  is 
derived  from  the  acknowledgment  that  a  part- 
nership is  a  body  by  itself." 

Residence  or  domicile. — A  "  partnership  " 
is  a  legal  entity,  known  and  recognized  by 
the  law,  and  for  judicial  purposes  it  may  be 
considered  as  having  a  residence  in  every 
county  in  which  it  does  business,  although, 
neither  partner  resides  in  such  county.  Fitz- 
gerald V.  Grimmell,  64  Iowa  261^  20  N.  W. 
179.  Under  Iowa  Code,  §  2585,  providing 
that  when  a  corporation,  company,  or  indi- 
vidual has  an  office  or  agency  in  any  county 
for  the  transaction  of  business  any  suits  con- 
nected with  such  office  or  agency  may  be 
brought  in  such  county,  an  attachment  may 
be  sued  out  against  a  partnership  in  any 
county  in  which  it  does  business^  on  the 
ground  that  it  is  about  to  permanently  re- 
move therefrom,  although  none  of  the  part- 
ners reside  in  such  county.  Ruthven  v.  Beck- 
with,  84  Iowa  715,  45  N.  W.  1073,  51  N.  W. 
153.  A  partnership  is  not  a  legal  entity, 
haA'ing  a  domicile,  although  for  the  purposes 
of  taxation  and  for  other  purposes  it  may  be 
treated  by  statutes  as  having  a  locality. 
Faulkner  v.  Hyman,  142  Mass.  53,  6  N.  E. 
846. 

94.  Georgia. —  Drucker  v.  Wellhouse,  82 
Ga.  129,  8  S.  E.  40,  2  L.  R.  A.  328,  citing 
Parsons  Partn.  449. 

Indiana. —  Pennville  Natural  Gas,  etc.,  Co. 
V.  Thomas,  21  Ind.  App.  1,  51  N.  E.  351. 

loioa. —  Sullivan  v.  Nicoulin,  113  Iowa  76, 
84  N.  W.  978. 

Louisiana. —  Stothart  v.  Hardie^  110  La. 
696',  34  So.  740;  Newman  v.  Eldridge,  107 
La.  315,  31  So.  688  ("  Two  firms  are  separate 
legal  entities,  though  one  firm  has  grown  out 


of  the  other  by  the  admission  of  a  new  mem- 
ber"); Sherwood  v.  His  Creditors,  42  La. 
Ann.  103,  7  So.  79  ("As  soon  as  the  partner- 
ship between  Sherwood  and  Martin  was 
formed,  their  .  .  .  individual  interests  or 
shares  in  the  factory  were  vested  in  the  ideal 
being  known  as  the  partnership"). 

Missouri. —  Kelley  London  Guarantee, 
etc.,  Co.,  97  Mo.  App.  623,  71  S.  W.  711; 
Clarke  v.  Laird,  60  Mo.  App.  289. 

Nebraska. —  Richardson  v.  Leveille,  44 
Nebr.  38,  62  N.  W.  304;  Roop  V.  Herron,  15 
Nebr.  73,  17  N.  W.  353. 

New  Jersey. —  Hollingshead  v.  Curtis,  14 
N.  J.  L.  402. 

New  York. —  Bulger  v.  Rosa,  119  N.  Y.  459, 
24  N.  E.  853. 

South  Carolina. —  Allen  v.  Davids,  70  S.  C. 
260,  49  S.  C.  846;  Armstrong  v.  Hurst,  39 
S.  C.  498,  18  S.  E.  150;  Trumbo  V.  Hamel, 

29  S.  C.  520,  8  S.  E.  83. 

Canada. —  Montreal  v.  Gagnon,  25  Quebec 
Super.  St.  178;  Crepeau  v.  Boisvert,  13 
Quebec  Super.  Ct.  405,  "  A  partnership  is  a 
moral  entity,  having  an  existence  distinct 
from  the  personality  of  its  members." 

Partners  solvent  and  firm  insolvent. — ^Al- 
though partners  as  individuals  may  be  per- 
fectly solvent,  the  firm  as  such  may  be  in- 
solvent. Ransom  v.  Wardlaw,  99  Ga.  540,  27 
S.  E.  158. 

95.  U.  S.  Bankr.  L.  (1898)  §  5. 

96.  In  re  Farley,  115  Fed.  359;  In  re 
Sanderlin,  109  Fed.  857,  6  Am.  Bankr.  Rep. 
385;  In  re  Mayer,  98  Fed.  976,  39  C.  C.  A. 
368.  See,  generally,  Bankruptcy. 

97.  Davis  v.  Darling,  80  Hun  (N.  Y.)  299, 

30  N.  Y.  Supnl.  321  (the  agreement  recited 
that  the  partnership  was  to  carry  on  the 
"regular  real  estate  business,"  and  this  was 
construed  not  to  include  speculation  in  real 
estate)  ;  Freeman  V.  Carpenter,  17  Wis.  126 
("The  general  business  of  land  agents  and 
money  and  commission  brokers"  includes  deal- 
ing in  money,  keeping  on  hand  a  cash  capital, 
and  making  loans  from  it)  ;  Latta  V.  Kil- 
bourn,  150  U.  S.  524,  14  S.  Ct.  201,  37  L.  ed. 
1169  (the  use  by  a  partnership  of  the  words 
"  real  estate  and  note  brokers  "  on  their  letter 
heads  and  office  sign  and  in  the  city  directory 
implies  that  they  are  engaged  in  the  sale  and 
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it,'-***  unless  sucli  action  would  operate  to  defraud  or  unfairly  oppress  one  or  more 
of  tlio  purtnorK,'"  or  unless  the  acts  of  the  parties  disclose  that  they  understand  the 
language  in  a  different  sense  from  tliat  wliicli  it  seems  to  Ijear,  or  that  they  have 
modified  the  pi-ovision  in  question.' 

C.  Powers  of  Firm  as  a  Body.  Wliile,  as  we  have  seen,^-  the  law  does  not 
recognize  tlie  firm  as  a  legal  entity,  it  does  deem  it  capable  of  exercising  powers 
as  a  body,  and  gives  effect  to  contracts  made  in  the  firm-name,  and  to  transactions 
entered  into  i)y  the  firm  in  its  partnership  capacity.^  A  partnership  is  so  far  a  dis- 
tinct entity  tliat  it  may  as  such  become  a  member  of  anotlier  firm,^  and  a  partner- 
ship as  a  body  may  act  as  agent  for  other  persons.'' 

D.  Whatis  Firm  Property— 1.  InGeneral,  Everything  which  is  contributed 
by  any  partner  to  the  capital  stock  of  tlie  firm,  either  upon  its  organization  or 
tliereafter,  becomes  firm  property ;  ®  and  so  do  the  profits  of  the  business  as  well 


purchase  of  real  property  for  the  account  of 
others  ratlier  than  in  buying  and  selling  for 
the  firm,  and  affords  a  presumptive  limitation 
on  the  scope  of  the  firm  business)  ;  Alston  v. 
Sims,  3  Eq.  Rep.  334,  1  Jur.  N.  S.  438,  24 
L.  J.  Ch.  553,  3  Wkly.  Rep.  451  (the  emolu- 
ments received  by  one  member  of  a  firm  of 
solicitors,  who  is  steward  of  a  manor  and 
receiver  of  rents,  are  not  the  profits  of  a 
"  trade  or  business,"  and  thus  within  the 
scope  of  firm  affairs)  ;  Proudfoot  v.  Bush,  7 
Grant  Ch.  (U.  C.)  518  (a  partnership  for 
joint  speculation  in  lands  secures  to  each 
partner  a  share  in  the  profits  of  the  specu- 
lation). 

98.  Smith  v.  Jeyes,  4  Beav.  503,  505,  49 
Eng.  Reprint  433,  "  The  duties  and  obliga- 
tions arising  from  the  relation  between  the 
parties  are  regulated  by  the  express  contract 
between  them,  so  far  as  the  express  contract 
extends,  and  continues  in  force." 

99.  Blisset  v.  Daniel,  1  Eq.  Rep.  484,  10 
Hare  493,  18  Jur.  122,  1  Wklv.  Rep.  529,  44 
Eng.  Ch.  478,  08  Eng.  Reprint"  1022 ;  Chappie 
V.  Cadell,  Jao.  537,  23  Rev.  Rep.  138,  4  Eng. 
Ch.  537,  37  Eng.  Reprint  953. 

1.  Cayton  v.  Hardy,  27  Mo.  536;  Thomas 
V.  Lines,  83  N.  C.  191;  Henry  v.  Jackson,  37 
Vt.  431;  England  f.  Curling,  8  Beav.  129,  50 
Eng.  Reprint  51;  Const  v.  Harris,  Turn.  &  R. 
490,  24  Rev.  Rep.  108,  12  Eng.  Ch.  496,  37 
Eng.  Reprint  1191. 

2.  See  supra,  IV,  B,  3. 

3.  California. —  Cheney  v.  Newberry,  67 
Cal.  125,  126,  7  Pac.  444,  445. 

Minnesota. —  Sehoregge  v.  Gordon,  29  Minn. 
367,  13  N.  W.  194,  holding  valid  an  under- 
taking in  the  firm-name  to  indemnify  a  sheriff 
on  the  levy  of  an  execution. 

Nebraska. —  Tessier  v.  Crowley,  17  Nebr. 
207,  22  N.  W.  422,  holding  that  a  partnership 
may  become  surety  on  an  attachment  under- 
taking. 

South  Carolina. —  Grollman  v.  Lipsitz,  43 
S.  C.  329,  21  S.  E.  272,  the  firm  signature  to 
an  attachment  undertaking  is  valid. 

Tennessee. —  Allen  v.  Morgan,  5  Humphr. 
624,  a  firm  may  bind  itself  to  pay  the  debts 
of  another,  and  mortgage  its  property  to  se- 
cure the  promise. 

Texas. —  See  McCulloch  County  Land,  etc., 
Co.  V.  Whiteford,  21  Tex.  Civ.  App.  314,  50 
S.  W.  1042.  But  compare  Drake  v.  Brander, 
8  Tex.  351. 


See  38  Cent.  Dig.  tit.  "Partnership,"  §  94. 

But  compare  Gaddis  v.  Durashy,  13  N.  J. 
L.  324,  holding  that  a  partnership  cannot 
make  an  affidavit. 

4.  Willson  V.  Morse,  117  Iowa  581,  91 
N.  W.  823;  ilcLaughlin  v.  Mullov,  14  Utah 
490,  47  Pac.  1031 ;  Warner  v.  Smith,  1  De  G. 
J.  &  S.  337,  32  L.  J.  Ch.  57.3,  8  L.  T.  Rep. 
221,  1  Xew  Rep.  191,  11  Wkly.  Rep.  392,  66 
Eng.  Ch.  201,  40  Eng.  Reprint  135. 

5.  Jackson  v.  Porter,  8  Mart.  N.  S.  (La.) 
200  (holding  that  a  partnership  may  be  ap- 
pointed agent  to  perform  any  act  within  the 
object  for  which  the  partnership  was  formed, 
and  one  of  them  may  execute  it  in  the  part- 
nership name)  ;  Deakin  v.  Under^vood,  37 
Minn.  98,  33  N.  W.  318,  5  Am.  St.  Rep.  827; 
McCulloch  County  Land,  etc.,  Co.  V.  White- 
ford,  21  Tex.  Civ.  App.  314,  50  S.  W.  1042. 

6.  California. —  Lamb  V.  Hall,  147  Cal.  44, 
81  Pac.  288;  Quinn  v.  Quinn,  81  Cal.  14,  22 
Pac.  204  ( a  lease  of  a  quarry,  personal  prop- 
erty used  in  it,  and  stone  already  quarried)  ; 
Hill  V.  Miller,  78  Cal.  149,  20  Pac.  304  (one 
partner  put  in  an  invention  as  a  part  of  the 
capital  stock,  and  thereafter  took  out  a  pat- 
ent in  his  name;  the  patent  was  firm  prop- 
erty). 

Massachusetts. —  Russell  v.  Cole,  167  Mass. 
6,  44  N.  E.  1057,  57  Am.  St.  Rep.  432,  prop- 
erty contributed  by  one  partner  as  capital  be- 
came firm  property,  although  the  contributing 
partner  was  insolvent  and  made  the  transfer 
to  defraud  his  individual  creditors. 

Missouri. —  Clinton  First  Nat.  Bank  v. 
Brenneisen,  97  Mo.  145,  10  S.  W.  884. 

New  York. —  Cram  v.  Union  Bank,  1  Abb. 
Dec.  461,  4  Keyes  558  \_affirming  42  Barb. 
426]  (a  bank  deposit  was  a  part  of  the  con- 
tribution of  one  partner,  under  his  agreement 
to  "  put  in  all  the  property  he  acquired  from 
M,"  although  he  was  ignorant  of  the  deposit 
when  he  made  the  agreement)  ;•  Spears  v. 
Willis,  69  Hun  408,  23  N.  Y.  Suppl.  549  (a 
patent)  ;  Morton  v.  Ostrom,  33  Barb.  250  (a 
lease  of  premises  on  which  partnership  busi- 
ness carried  on)  ;  Stoughton  v.  Lynch,  2 
Johns.  Ch.  209  (the  premiums  on  bills  of 
exchange  drawn  for  a  part  of  the  capital  con- 
tributed by  one  partner  is  firm  property). 

England. —  Hills  v.  Parker,  7  Jur.  'N.  S. 
833,  4  L.  T.  Rep.  N.  S.  746  (a  lease  of  salt 
works)  ;  Kenny's  Patent  Button-Holeing  Co. 
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as  all  things  acquired  with  partnership  funds  or  credit,  or  in  the  exercise  of  part- 
nership rights,'^  including  the  good-will  of  the  partnership  business.^  But  a  per- 
son, by  becoming  a  member  of  a  firm,  does  not  vest  the  firm  with  ownership 
of  his  knowledge  or  information,^  or  witli  the  ownership  of  his  inventive 


r.  Somervell,  3S  L.  T.  Rep.  N.  S.  878,  26 
Wklj'.  Eep.  786  (a  partnership  formed  to 
work  an  invention  is  the  owner  of  the  patent 
for  such  invention,  although  it  was  taken  out 
in  the  name  of  one  partner ) . 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  95. 

7.  California. —  Collins  v.  Butler,  14  Cal. 
223,  a  judgment  for  trespass  to  firm  prop- 
erty is  firm  property. 

Colorado. —  Kayser  v.  Maugham,  8  Colo. 
232,  6  Pac.  803,  a  sum  paid  to  a  firm  of  real 
estate  brokers,  to  be  forfeited  if  the  pur- 
chaser failed  to  pay  the  balance  of  the  pur- 
chase-price, is  a  part  of  the  firm's  assets. 

Illinois. —  Richards  v.  Maynard,  166  111. 
466,  46  N.  E.  1138  [affirming  61  111.  App. 
336]  (damages  recovered  for  Ia.  breach  of  con- 
tract, accruing  before  the  death  of  a  partner, 
are  firm  assets,  although  the  recovery  was 
obtained  after  death)  ;  Scutt  v.  Robertson, 
127  111.  135,  19  N.  E.  851  (the  license  to 
manufacture  a  patented  article  is  firm  prop- 
erty) ;  Leeds  V.  Townsend,  89  111.  App.  646 
(all  the  profits  accruing  from  building  an 
electric  road  and  marketing  its  stocks  and 
bonds  are  partnership  assets). 

Louisiana. —  Gillisse  v.  Gibson,  6  La.  Ann. 
125,  a  note  payable  to  a  partner,  but  given 
for  a  debt  due  the  firm,  is  an  asset  of  the 
firm. 

2IaryJand. —  George  v.  Morison,  93  Md.  132, 
48  Atl.  744,  a  debt  due  from  a  partner  to  the 
firm  is  firm  property. 

Minnesota. —  Russell  1).  Minnesota  Outfit,  1 
Minn.  162,  a  debt  due  the  firm  from  a  partner 
may  be  sold  by  the  firm,  and  an  action 
brought  thereon  by  the  assignee. 

Montana. —  Whipple  v.  Stuart,  26  Mont. 
219,  66  Pac.  941,  the  hay  on  land  staked  off 
by  one  partner,  while  a  member  of  a  firm 
engaged  in  cattle-raising,  belongs  to  the  firm, 
and  not  to  such  partner. 

Sew  Hampshire. — Parker  v.  Gregg,  23  N.  H. 
416,  when  the  members  of  a  partnership  are 
sureties  for  the  debt  of  another,  and  one 
partner  is  compelled  by  the  creditor  to  pay 
the  debt,  he  is  entitled  to  be  credited  in  the 
firm  account  for  such  payment ;  and  accord- 
ingly the  claim  against  the  principal  debtor 
is  an  asset  of  the  firm. 

yeiv  Jersey/. —  Wilson  v.  Cobb,  29  N.  J.  Eq. 
361,  bonds  bought  by  a  partner  to  protect 
the  firm's  holdings  are  partnership  property. 

iCeio  York. —  Lowber  v.  Le  Roy,  2  Sandf. 
202;  Day  v.  Perkins,  2  Sandf.  Ch.  359. 

North  Carolina. —  Allison  v.  Davidson,  17 
IST.  C.  79,  a  bond  given  to  one  partner  for  a 
debt  due  the  firm  is  a  firm  asset. 

Ohio.— Kreia  v.  Gorton,  23  Ohio  St.  468. 

Pennsylvania. —  Williams'  Appeal,  122  Pa. 
St.  472,  15  Atl.  912;  McCormick's  Appeal,  55 
Pa.  St.  252  (when  the  partners  are  severally 
indebted  to  the  firm,  it  is  only  the  balance 
owing  by  each,  after  the  adjustment  between 


them  allj  that  can  be  considered  as  a  firm 
asset,  as  against  the  separate  creditors  of 
each  partner)  ;  Brown  v.  McFarland,  41  Pa. 
St.  129,  80  Am.  Dec.  598  (where  one  of  two 
partners  executes  his  note  to  the  firm  for  an 
indebtedness  of  another  firm  in  which  he  is 
concerned,  the  note  belongs  to  the  partners 
jointly)  ;  Baily  v.  Brownfield,  20  Pa.  St.  41 
(money  borrowed  for  partnership  business 
belongs  to  the  firm,  although  the  partners 
may  give  their  individual  obligations  for  its 
repayment ) . 

Texas. —  Williams  v.  Meyer,  ( Civ.  App. 
1901)  64  S.  W.  66,  land  purchased  for  firm 
business  with  firm  money  is  firm  property. 

United  States. —  Lyman  v.  Lyman,  15  Fed. 
Cas.  No.  8,628,  2  Paine  11,  a  legacy  given  to 
one  partner,  but  contributed  by  him  to  the 
firm  capital,  becomes  firm  property,  certainly 
after  the  lapse  of  many  years. 

England. —  Partn.  Act  (1890),  §§  20,  21; 
Ex  p.  Leaf,  4  Deac.  287,  9  L.  J.  Bankr.  9, 
Mont.  &  C.  662;  Burdon  v.  Barkus,  4  De  G. 
F.  &  J.  42,  8  Jur.  N.  S.  656,  31  L.  J.  Ch.  521, 
7  L.  T.  Rep.  N.  S.  116,  65  Eng.  Ch.  34,  45 
Eng.  Reprint  1098  (a  lease  acquired  for  part- 
nership purposes  is  firm  property;  but  the 
owner  of  a  lease  does  not  contribute  it  to  the 
firm  capital,  when  he  admits  another  to  be 
his  partner  in  a  part  only  of  the  leased  prop- 
erty) ;  Ex  p.  Free,  2  Glyn  &  J.  250;  Ex  p. 
Thompson,  8  Jur.  633,  13  L.  J.  Ch.  354 
(trade  fixtures  in  leasehold  premises,  after 
they  are  mortgaged  by  the  firm,  are  not 
within  the  order  and  disposition  of  the  part- 
ners, under  the  English  Bankruptcy  Act). 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  95. 

Goods  captured  by  enemy. —  When  goods 
which  are  captured  by  an  alien  enemy  are 
returned  "  in  specie,"  they  are  firm  property 
(Thompson  v.  Ryan,  2  Swanst.  565  note,  19 
Rev.  Rep.  127)  ;  but  an  award  to  individual 
partners  for  damages  sustained  by  the  cap- 
ture is  not  firm  property  (Campbell  v.  Mul- 
lett,  2  Swanst.  553,  19  Rev.  Rep.  127,  36  Eng. 
Reprint  727). 

8.  Smith  V.  Walker,  57  Mich.  456,  22  N.  W. 
267,  24  N.  W.  830,  26  N.  W.  783;  Spiess  v. 
Rosswog,  63  How.  Pr.  (N.  Y.)  401  [affirmed 
in  96  N.  Y.  651]  ;  Davton  v.  Wilkes,  17  How. 
Pr.  (N.  Y.)  510;  Williams  v.  Wilson,  4  Sandf. 
Ch.  (N.  Y.)  379.  Compare  Smith  v.  Smith, 
51  La.  Ann.  72,  24  So.  618,  holding  that  the 
good-will  of  a  dissolved  partnership  carrying 
on  an  insurance  business  as  agents  is  not  a 
property  right. 

9.  Jennings  v.  Rickard,  10  Colo.  395,  15 
Pac.  677  (a  member  of  a  partnership  for 
locating  mining  claims  discovered,  some  years 
before  entering  the  firm,  some  "  float "  on  a 
mountain  side  and  stuck  a  stake  there.  After 
the  dissolution  of  the  firm  the  discoverer  re- 
turned to  the  spot  and  located  a  valuable 
mine.    The  firm  acquired  no  interest  in  the 
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genius.'"  A  clear  engagement  on  his  part  for  saeli  a  result  must  be  shown." 
The  fact  that  one  partner  sells  property,  or  interest  therein,  to  his  copartner,  or 
mortgages  it  to  secure  his  individual  debt  to  his  copartner,  or  becomes  indebted 
to  his  copartner,  does  not  make  the  purchase-price,  or  the  mortgage  or  the  del)t 
a  firm  asset.'^  If  the  firm  is  solvent,  firm  property  may  be  used,  with  the  consent 
of  all  the  partners,  to  pay  the  individual  debts  of  a  partner.'^ 

2.  Personalty  Held  by  a  Partner.  Whether  personal  property,  which  is 
owned  by  one  of  the  partners  when  the  partnership  is  formed  and  which  is  used 
thereafter  for  firm  purposes,  has  been  contributed  to  the  firm  capital,  and  has  thus 
become  firm  property,  or  remains  the  individual  property  of  the  said  partner,  is  to 
be  determined  by  the  partnership  agreement  and  the  conduct  of  the  parties  there- 
under.'* Personalty,  purchased  with  partnership  funds,  or  upon  which  partner- 
ship money  or  service  has  been  expended,  even  where  taken  in  the  name  of  one 
partner,  will  be  presumed  to  belong  to  thefirm,'^  although  such  presumption  may 
be  rebutted.'® 

3.  Intent  of  Parties.  In  the  absence  of  a  statutory  provision  regulating  the 
title,  or  of  a  fraudulent  purpose  in  taking  title  in  a  particular  manner,  the  inten- 
tion of  the  parties,  if  clearly  disclosed,  will  determine  whether  property 
connected  with  a  partnership  business  is  owned  by  the  firm,  or  by  its  individual 
members.'''^ 

4.  Property  Acquired  or  Improved  With  Firm  Funds.    Where  property  has 


mine)  ;  Aas  V.  Benliam,  [1891]  2  Cli.  244,  65 
L.  T.  Rep.  N.  S.  25. 

10.  Belcher  v.  Whittemore,  134  Mass.  330; 
Burr  V.  De  la  Vergne,  102  N.  Y.  415,  7  N.  E. 
366. 

11.  Hill  V.  Miller,  78  Cal.  149,  20  Pae.  304; 
Blood  V.  Ludlow  Carbon  Black  Co.,  150  Pa. 
St.  1,  24  Atl.  348. 

12.  Ball  V.  Farley,  81  Ala.  288,  1  So.  253; 
Elder  X.  Hood,  38  111.  533;  Locke  v.  Locke, 
1C6  Mass.  435,  44  N.  E.  346;  Niagara  County 
Nat.  Bank  v.  Lord,  33  Hun  (N.  Y.)  557. 

13.  Hanover  Nat.  Bank  v.  Klein,  64  Miss. 
141,  8  So.  208,  60  Am.  Rep.  47  [explained  in 
Jackson  Bank  v.  Durfey,  72  Miss.  971,  18  So. 
450,  48  Am.  St.  Rep.  596,  31  L.  R.  A.  470]. 

14.  loim. —  Baxter  v.  Rollins,  90  Iowa  217, 
67  N.  W.  838,  48  Am.  St.  Rep.  432. 

New  York. — -Penny  v.  Black,  9  Bosw.  310. 

Pennsylvania. —  In  re  Bailey,  187  Pa.  St. 
381,  41  Atl.  293. 

United  States. — ^Buckingham  v.  Chicago 
First  Nat.  Bank,  131  Fed.  192,  65  C.  C.  A. 
498,  12  Am.  Bankr.  Rep.  465;  In  re  Swift, 
114  Fed.  947,  118  Fed.  348,  9  Am.  Banlcr. 
Rep.  237  (holding  that  seats  in  exchanges, 
owned  hy  one  partner  at  formation  of  firm 
and  thereafter  continued  in  his  name,  were 
firm  property)  ;  Filkins  v.  Blackman,  9  Fed. 
Cas.  No.  4,780,  13  Blatchf.  440  (a  trade- 
mark, owned  by  one  partner,  bocamn  ]iroporty 
of  a  firm,  formed  to  manufacture  and  an 
article  under  such  trade-mark). 

I'JtK/ldiKl. —  Kcnny'.s  Patent  Button-Holeing 
Co.  1>.  Somervell,  38  L.  T.  Rep.  N.  S.  878,  20 
Wkly.  Kcp.  780. 

See  38  (.'ent.  Dig.  tit.  "  PartnerHhip,"  S  00. 

15.  New  York. —  1{()))iTiHon  r.  (iilCilhin,  15 
Hun  207;  Wolf  «.  Selling,  25  N.  Y.  Suppl. 
963  (a  ii(|iior  licenHc  ])iiid  for  with  firm 
fiindH  iH  liim  properly)  ;  Wilde  V.  JcukiuH,  4 
I'iiige  481. 
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Pennsylvania. —  Clark's  Appeal,  72  Pa.  St. 
142. 

Rhode  Island. —  Potter  v.  Moses,  1  R.  I. 
430. 

United  States. —  Kenton  Furnace  R.,  etc., 
Co.  V.  McAlpin,  5  Fed.  737. 

England. —  Ex  p.  Connell,  3  Deac.  201,  7 
L.  J.  Bankr.  44,  3  Mont.  &  A.  581;  Ex  p. 
Hinds,  3  De  G.  &  Sm.  613,  14  Jur.  286,  64 
Eng.  Reprint  629.  See  also  Hughes  v.  Suther- 
land, 7  Q.  B.  D.  100,  4  Aspin.  459,  46  J.  P.  6, 
50  L.  J.  Q.  B.  567,  45  L.  T.  Rep.  N.  S.  287, 
29  Wklv.  Rep.  867.  Compare  Curtis  v.  Perry, 
6  Ves.  Jr.  739,  6  Rev.  Rep.  28,  31  Eng.  Re- 
print 1285. 

16.  Ricketts  v.  Murray,  73  Fed.  690,  19 
C.  C.  A.  648;  McWilliams  Mfg.  Co.  v.  Blun- 
dell,  11  Fed.  419;  Walton  v.  Butler,  29  Beav. 
428,  54  Eng.  Reprint  093  ;  Smith  V.  Smith,  5 
Ves.  Jr.  189,  5  Rev.  Rep.  22,  31  Eng.  Reprint 
539. 

17.  lotca. —  Indianola  First  Nat.  Bank  v. 
Brubaker,  128  Iowa  587,  105  N.  W.  116,  2 
L.  R.  A.  N.  S.  256,  property  conveyed  by  a 
third  person  to  a  partner's  father,  in  ex- 
change for  firm  property,  does  not  become 
firm  property. 

Louisiana. —  Thompson  v.  Mylne,  6  La.  Ann. 
80. 

Maryland. —  Rust  V.  Chisolm,  57  Md.  370, 
intent  may  bo  disclosed  by  the  declarations 
of  both  partners  that  the  property  belongea 
to  the  firm. 

nfassachii.'setts. —  Taber-Prang  Art  Co.  v, 
Duriuit,  189  Mass.  173,  75  N.  E.  221. 

Uniird  i^lairs.—  In  rc  Swift,  114  Fed.  947, 
IIH  Ked.  348,  9  Am.  Bankr.  Rop.  237  (there 
being  no  ovidcnce  of  an  agreement  or  a  (li>fl- 
niic  inlenlion  as  to  the  ownorMhip  of  seats 
in  excliangcH,  the  court  uuihI,  bold  the  prop- 
erly to  be  i)a,rl  iicrship  or  Hi'paralc  estate  as 
bcwt  accords  with  tiie  general  inlenlion  of  the 
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been  purchased  with  firm  funds,  or  the  firm  has  expended  labor  or  money  in 
improving  it,  or  in  putting  it  into  its  present  condition,  especially  if  the  property 
is  useful  to  the  firm  in  its  ordinary  operations  and  is  employed  therein,  it  is 
generall}''  to  be  regarded  as  partnersliip  property.'^ 

6.  Use  of  Property.  When  a  partner  puts  into  the  partnership  only  the  use 
of  certain  property,  its  ownership  is  not  vested  in  the  firm  ;  ^'^  but  if  the  firm  has 
or  exercises  tlie  right  of  using  the  property  up  in  the  ordinary  course  of  the  part- 
nership, or  of  disposing  of  it  and  using  its  proceeds,  there  is  ample  evidence  of  an 
intent  that  it  shall  become  firm  property.^" 

6.  Construction  of  Agreement  or  Conveyance.  Whether  particular  property 
belongs  to  the  firm,  or  to  the  partners  individually,  is  often  a  question  of 
construction  of  the  partnership  agreement,  or  of  the  instrument  conveying  or 
transferring  the  property.^^ 

E.  Paptnepship  Real  Estate — i.  In  General.  It  is  now  well  settled  that 
real  estate  contributed  by  one  of  the  partners  or  purchased  by  the  firm  may  con- 
stitute the  substratum,  eitlier  in  whole  or  in  part,  of  a  partnership.^^ 


parties)  ;  Hoxie  i'.  Carr,  12  Fed.  Cas.  No, 
6,802,  1  Sumn.  173. 

England. —  Robinson  v.  Asliton,  L.  R.  20 
Eq.  25,  44  L.  .J.  Ch.  542,  33  L.  T.  Rep.  N.  S. 
88,  23  Wkly.  Rep.  674. 

Canada. —  Worthington  v.  Macdonald^  9 
Can.  Sup.  Ct.  327  [modifying  7  Ont.  App. 
531]. 

18.  California. —  Collins  v.  Butler^  14  Cal. 
223;  Laflfan  v.  Naglee,  9  Cal.  662,  70  Am. 
Dec.  678. 

/o (CO. ^  Fairfield  v.  Phillips,  83  Iowa  571, 
49  iSr.  W.  1025. 

Maine. —  Lane  v.  Tyler,  49  Me.  252,  im- 
provements on  land  owned  by  partners  as  ten- 
ants in  common,  made  with  partnership  funds, 
are  firm  property. 

Missouri. —  Carlisle  f.  Mulhern,  19  Mo.  56. 

'New  Jersey. —  Partridge  V.  Wells,  30  N.  J. 
Eq.  176  [afirmed  in  31  N.  J.  Eq.  362],  prop- 
erty fraudulently  purchased  by  a  partner  with 
firm  funds  is  firm  property,  although  title  is 
taken  in  such  partner's  wife's  name. 

New  York. —  Davies  v.  New  York  Concert 
Co.,  128  N.  Y.  635,  29  N.  E.  147  [affirming 
13  N.  Y.  Suppl.  739]  ;  Burr  v.  De  la  Vergne, 
102  N.  Y.  415,  7  N.  E.  366,  where  experiments 
in  perfecting  an  invention  are  paid  for  out  of 
partnership  funds,  the  patent  is  firm  prop- 
erty. Compare  Bartlett  v.  Goodrich,  36  N.  Y. 
Suppl.  770  [affirming  11  Misc.  653,  33  N.  Y. 
Suppl.  444,  and  affirmed  in  153  N.  Y.  421,  47 
N.  E.  794]. 

TTes^  Virginia. —  Snyder  v.  Lunsfordj  9 
W.  Va.  223. 

United  States. —  In  re  Minor,  11  Fed.  406; 
Hoxie  V.  Carr,  12  Fed.  Cas.  No.  6,802,  1 
Sumn.  173;  Lyman  v.  Lyman,  15  Fed.  Cas. 
No.  8.628,  2  Paine  11. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §§  97, 
98. 

Compare  Stumph  v.  Bauer,  76  Ind.  157; 
Brown  v.  O'Brien,  4  Nebr.  195 ;  Shafer's  Ap- 
peal, 106  Pa.  St.  49 ;  Mavbin  v.  Moorman,  21 
S.  C.  346 ;  Walton  v.  Butler,  29  Beav.  428,  54 
Eng.  Rep.  693. 

19.  Stximph  V.  Bauer,  76  Ind.  157;  Taber- 
Prang  Art  Co.  v.  Durant,  189  Mass.  173,  75 
N.  E.  221 ;  Van  Voorhis  v.  Webster,  85  Hun 


(N.  Y.)  591,  33  N.  Y.  SuppL  121;  Penny  v. 
Black,  9  Bosw.  (N.  Y.)  310;  Hart  V.  Hart, 
117  Wis.  639,  94  N.  W.  890. 

20.  Taber-Prang  Art  Co.  v.  Durand,  189 
Mass.  173,  75  N.  E.  221;  Dunlap  v.  Byers,  110 
Mich.  109,  67  N.  W.  10G7 ;  Person  v.  Wilson, 
25  Minn.  189;  In  re  Miner,  11  Fed.  406; 
Hoxie  V.  Carr,  12  Fed.  Cas.  No.  6,802,  1  Sumn. 
173;  Lyman  v.  Lyman,  15  Fed.  Cas.  No.  8,628, 
2  Paine  11. 

21.  Florida.— Allen  v.  Hawley,  6  Fla.  142, 
63  Am.  Dec.  198. 

Illinois. —  Winstanley  v.  Gleyre,  146  111.  27, 
34  N.  E.  628 ;  Scutt  v.  Robertson,  127  III.  135, 
19  N.  E.  851  [affirming  26  111.  App.  80]; 
Taft  V.  Schwamb,  80  111.  289;  Evans  v.  Han- 
son, 42  111.  234. 

Louisiana. —  Thompson  v.  Mylne,  6  La.  Ann. 
80. 

Massachusetts. — •  Currier  v.  Hallowell,  158 
Mass.  254,  33  N.  E.  497;  Livingston  v. 
Blanchard,  130  Mass.  341,  where  persons 
enter  into  a  partnership  agreement  whereby 
one  of  them  is  to  contribute  the  wliole  capital, 
and  the  profits,  after  the  payment  of  the  ex- 
penses, interest  on  the  capital  and  the  annual 
salary  of  the  other  person,  are  to  be  divided 
equally  between  them,  the  capital  becomes 
partnership  property. 

New  J ersey. —  Bowker  v.  Gleason,  ( Ch. 
1887)  7  Atl.  885. 

Neio  York. —  Robinson  v.  Gilfillan,  15  Hun 
267;  Greenwood  v.  Marvin,  11  N.  Y.  St.  235. 

Pennsylvania. —  Harris  V.  Rosenberg,  161 
Pa.  St.  367,  29  Atl.  44;  Hepworth  v.  Hen- 
shall,  153  Pa.  St.  592,  25  Atl.  1103;  McCul- 
lough  V.  Barr,  145  Pa.  St.  459,  22  Atl.  962. 

Texas. —  Beaumont  Pasture  Co.  v.  Sabine, 
etc.,  R.  Co.,  (Civ.  App.  1897)  41  S.  W.  543. 

Washington. —  Murray  v.  Briggs,  29  Wash. 
245,  69  Pac.  765. 

Wisconsin. —  Strong  v.  Hoskin,  85  Wis.  497, 
55  N.  W.  852. 

England. —  Hamilton  v.  Fawcett.  9  Ir.  Ch. 
397;  Clark  v.  Richards,  4  L.  J.  Exch.  49,  1 
Y.  &  C.  Exch.  351;  Ex  p.  Kemp,  10  Morr. 
Bankr.  Cas.  76. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  100. 

22.  Illinois. —  l^iney  v.  Nance,  54  111.  29. 
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2.  Title  in  One  Partner.  Where  title  to  real  property,  acquired  by  or  for  a 
partnership,  is  takea  in  tlie  name  of  one  of  the  partners,  there  is  a  resulting  trust 
in  favor  of  the  partnership,  which  may  be  established  by  parol  evidence,  so  that 
the  land  may  be  charged  with  the  interest  of  the  partnership.^  But  where  land 
is  purchased  in  the  name  of  one  partner  and  not  used  for  partnership  purposes,** 
or  is  purchased  by  one  partner  in  his  own  name  and  leased  to  the  partnership,^' 
or  where  a  lease  taken  by  a  member  of  a  partnership  is  not  taken  by  him 
expressly  for  the  firm,  but  demises  the  premises  to  him  individually,'^  the  part- 
nership has  no  interest  in  the  land  so  purchased  or  leased.  And  it  has  been  held 
that,  as  between  a  partnership  and  individual  creditors,  a  deed  to  one  only  of 
several  partners  confers  on  him  both  equitable  and  legal  title,  although  it  may  be 
established  by  his  admissions  that  the  title  was  taken  for  the  partnership.^ 

3.  Realty  Purchased  With  Firm  Funds.  Whether  real  estate  purchased  with 
partnership  funds  was  purchased  as  partnership  or  individual  property  depends 
upon  the  intention  of  the  parties  as  manifested  by  all  the  surrounding  circum- 


M assachusetts. —  Fall  River  Whaling  Co.  v. 
Borden,  10  Cush.  458. 

Nevada. —  Hogle  v.  Lowe,  12  Nev.  286 ; 
Wliitmore  v.  Shiverick,  3  Nev.  288. 

Pennsylvania. —  Clarke's  Appeal,  72  Pa.  St. 
142;  Patterson  v.  Silliman,  28  Pa.  St.  304; 
Eoberts  v.  Dunham,  1  C.  PI.  136. 

Tennessee. —  Boyers  v.  Elliott,  7  Humphr. 
204. 

Wisconsin. —  Riedeburg  v.  Sehmitt,  71  Wis. 
644,  38  N.  W.  336. 

United  States. —  Anderson  v.  Tompkins,  1 
Fed.  Cas.  No.  365,  1  Brock.  456. 

England. —  Davis  v.  Davis,  [1894]  1  Ch. 
393,  63  L.  J.  Ch.  219,  70  L.  T.  Rep.  N.  S.  265, 
8  Reports  133,  42  Wkly.  Rep.  312;  Robinson 
V.  Ashton,  L.  R.  20  Eq.  25,  44  L.  J.  Ch.  542, 
33  L.  T.  Rep.  N.  S.  88,  23  Wkly.  Rep. 
674. 

Compare  Fordyce  v.  Hicks,  80  Iowa  272,  45 
N.  W.  750. 

But  see  Blake  v.  Nutter,  19  Me.  16 ;  Coles 
V.  Coles,  15  Johns.  (N.  Y.)  159,  8  Am.  Dec. 
231. 

The  intention  of  joint  owners  to  throw 
their  real  estate  into  a  fund  as  partnership 
stock  must  be  distinctly  manifested.  Wheat- 
ley  V.  Calhoun,  12  Leigh  (Va.)  264,  37  Am. 
Dec.  654. 

Necessity  for  written  contract. —  It  is  gen- 
erally held  that  an  agreement  for  the  conver- 
sion of  real  estate,  owned  by  partners  as  indi- 
viduals, into  firm'  property  must  be  in  writ- 
ing, as  it  amounts  to  a  transfer  of  an  interest 
in  land.  Kayser  v.  Maugham,  8  Colo.  232,  6 
Pae.  803;  Goldstein  v.  Nathan,  158  111.  641, 
42  N.  E.  72 ;  Dodson  V.  Dodaon,  26  Oreg.  349, 
37  Pac.  542;  Lefevre's  Appeal,  69  Pa.  St. 
122;  Harding  v.  Dcvitt,  11  Phila.  (Pa.)  95; 
Bird  V.  Morrison,  12  Wis.  138.  But  see  Rich- 
ards V.  (Jrinncll,  0:5  Iowa  44,  18  N.  W.  668,  50 
Am.  Rep.  727;  Diile  v.  Hamilton,  5  Hare  369, 
11  Jnr.  103,  1(1  L.  ,L  Ch.  120,  26  Eng.  Ch. 
309,  07  Eng.  Rejjrint  955.  Whether  an  oral 
contract  of  wale  of  a  partner's  interest  in  a 
flriri  to  one  wlio  takes  his  place  in  the  part- 
nciHliip  jjasHCH  to  tlie  ])urclinHer  the  soller'a 
title  to  firm  real  estate  is  a  question  U])on 
which  tlw!  aiitliorities  are  divided.  Black  v. 
Bliick,  15  Cm.  415  (lioldiiig  iin  oral  contract 
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ineffective)  ;  Marsh  v.  Davis,  33  Kan.  326.  6 
Pac.  612;  Collner  v.  Greig,  137  Pa.  St.  606, 
20  Atl.  938,  21  Am.  St.  Rep.  899  (both  hold- 
ing that  the  purchaser  becomes  the  owner  of 
the  seller's  share  in  all  the  firm  property; 
and  that  the  seller  has  at  most  but  a  bare 
legal  title  to  a  share  in  the  realty,  which  a 
court  of  equity  will  compel  him  to  transfer  to 
the  purchaser) . 

Estoppel. —  The  surviving  partner  of  a  firm, 
■which  had  executed  a  mortgage  on  land  occu- 
pied by  them  as  tenants  in  common,  is  es- 
topped from  asserting  that  it  is  individual 
property.    Roberts  v.  Oliver,  46  Ga.  547. 

In  Louisiana  commercial  partnerships  are 
confined  by  statute  to  personal  property. 
Hence  if  they  buy  immovable  property  they 
become  joint  owners  of,  not  partners  in,  it. 
Guilbeau  v.  Melaneon,  28  La.  Ann.  627 ; 
Thomas  v.  Scott,  3  Rob.  256 ;  Bernard  v. 
Dufour,  17  La.  596;  Baca  v.  Ramos,  10  La. 
417,  29  Am.  Dee.  463;  Skillman  v.  Purnell, 
3  La.  494. 

23.  Illinois.—  Faulds  v.  Yates,  57  111.  410, 
11  Am.  Rep.  24. 

Indiana. —  Barkley  r.  Tapp,  87  Ind.  25. 

Iowa. —  Kringle  V.  Rhomberg,  120  Iowa  472, 
94  N.  W.  1115. 

Kansas. —  Winkfield  v.  Brinkman,  21  Kan. 
682. 

Kentucky. —  Seller  v.  Brenner,  (1887)  3 
S.  W.  796,  8  Ky.  L.  Rep.  808. 

Texas. —  Eakin  v.  Shumaker,  12  Tex.  51. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  102. 

Trust  in  favor  of  members  of  partnership. 
—  Where  money  is  advanced  by  one  partner 
out  of  his  individual  funds,  to  be  invested 
with  other  moneys  belonging  to  the  partner- 
ship in  the  purchase  of  real  estate  for  the 
joint  benefit  of  all  the  partners  and  the  pur- 
chase is  made  by  another  partner,  who  takes 
the  legal  title  in  his  own  name,  a  trust  is 
created  in  favor  of  the  individual  members  of 
the  firm.   Owens  v.  Collins.  23  Ala.  837. 

24.  Cox  v.  McBurney,  2  Sandf.   (N.  Y.) 
501. 

25.  Slemmer's  Appeal,  58  Pa.  St.  108,  98 
Am.  Dee.  255. 

26.  Olis  r.  Sill,  8  Barb.  (N.  Y.)  102. 

27.  Black  V.  Seipt,  12  Phila.  (Pa.)  300. 
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stances  and  the  use  to  be  made  of  it.^  Where  real  estate  is  bought  with  partner- 
ship funds    for  partnership  purposes  ^  and  is  appropriated  to  partnership  uses,^^ 


28.  Jenkins  v.  Jenkins,  81  Ark.  68,  98 
S.  W.  685;  Bosworth  v.  Hopkins,  85  Wis.  50, 
55  N.  W.  424. 

29.  Ala})ama. —  Mathews  \>.  Sheldon,  53 
Ala.  136. 

Georgia. —  Cottle  v.  Harrold,  72  Ga.  830. 

Illinois. —  King  v.  Hamilton,  16  111.  190. 

Indiana. —  Barkley  v.  Tapp,  87  Ind.  25. 

Louisiana. —  McKee  v.  Griffin,  23  La.  Ann. 
417,  while  immovable  property  in  this  state 
cannot  be  acquired  by  a  commercial  partner- 
ship, if  it  is  bought  by  a  partner  with  firm 
funds,  its  value  at  the  time  of  the  purchase 
belongs  to  the  firm.  See  also  Calder  v.  Cred- 
itors, 47  La.  Ann.  346,  16  So.  852. 

Maine. —  Collins  v.  Decker,  70  Me.  23. 

Michigan. —  Way  v.  Stebbins,  47  Mich.  296, 
11  N.  W.  166;  Merritt  v.  Dickey,  38  Mich.  41. 

Nebraska. —  Smith  v.  Jones,  18  Nebr.  481, 
25  N.  W.  624. 

New  Hampshire. —  Jarvis  v.  Brooks,  27 
N.  H.  37,  59  Am.  Dec.  359. 

New  York. —  Dawson  v.  Parsons,  10  Misc. 
428,  31  N.  Y.  Suppl.  78. 

Pennsylvania. —  Hayes  v.  Treat,  178  Pa.  St. 
310,  35  Atl.  987;  Erwin's  Appeal,  39  Pa.  St. 
535,  80  Am.  Dec.  542;  Lacy  v.  Hall,  37  Pa. 
St.  360. 

'Wisconsin. — Daniels  v.  McCormick,  87  Wis. 
255,  58  N.  W.  406;  Bergeron  Riehardott, 
55  Wis.  129,  12  N.  W.  384. 

England. —  Burdon  V.  Barkus,  4  De  G.  F. 

6  J.  42,  8  Jur.  N.  S.  656,  31  L.  J.  Ch.  521, 

7  L.  T.  Rep.  N.  S.  116,  65  Eng.  Ch.  34,  45 
Eng.  Reprint  1098. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  103. 

Funds  used  without  copartners'  consent. — 
Where  a  partner  withdraws  the  funds  of  the 
firm^  and  applies  them  to  the  purchase  of 
realty,  taking  title  in  his  own  name  and  for 
his  o\vn  benefit,  without  the  consent  of  his 
copartners,  such  realty  Avill  be  deemed  in 
equity  partnership  property  for  the  payment 
of  the  debts  of  the  partnership.  Hunt  v.  Ban- 
son,  2  Humphr.  (Tenn.)  459. 

Partnership  profits  invested. —  Where  one 
of  two  partners  who  have  agreed  to  invest 
firm  profits  in  real  estate  takes  the  convey- 
ance in  his  own  name,  a  trust  results  in  favor 
of  the  other  to  the  extent  of  his  interest  in 
the  funds  invested.  McCully  v.  MeCully,  78 
Va.  159.  See  also  Deming  v.  Colt,  3  Sandf. 
(N.  Y.)  284. 

30.  Alabama. —  Mathews  v.  Sheldon,  53 
Ala.  136;  Little  v.  Snedecor,  52  Ala.  167; 
Lang  V.  Waring,  25  Ala.  625,  60  Am.  Dee. 
533,  17  Ala.  145;  Owens  v.  Collins,  23  Ala. 
837. 

Connecticut. —  Tillotson  v.  Tillotson,  34 
Conn.  335;  Sigourney  v.  Munn,  7  Conn.  11. 

Florida. —  Claflin  v.  Ambrose,  37  Fla.  78, 
19  So.  628. 

Indiana. —  Matlock  v.  Matlock  5  Ind.  403. 

Kentucky. —  Spalding  v.  Wilson,  80  Ky. 
589;  Cornwall  v.  Cornwall,  6  Bush  369; 
Farmer  v.  Samuel,  4  Litt.  187,  14  Am.  Dec. 
106,  the  fact  that  one  partner  paid  more 


than  his  half  of  the  purchase-price  does  not 
entitle  him  to  a  conveyance  of  a  proportional 
part  of  the  land. 

Massachusetts. —  Howard  v.  Priest,  5  Mete. 
582;  Dyer  v.  Clark,  5  Mete.  562,  39  Am.  Dec. 
697. 

Michigan. —  Thayer  V.  Lane,  Walk.  200. 
New   Hampshire. —  Messer   v.    Messer,  59 
N.  H.  375. 

New  Jersey. — Jones  v.  Beekman,  (Ch.  1900) 
47  Atl.  71. 

New  York. — Fairchild  v.  Fairchild,  64  N.  Y. 
471;  Barney  v.  Pike,  94  N.  Y.  App.  Div.  199, 
87  N.  Y.  Suppl.  1038;  Cox  v.  McBurney,  2 
Sandf.  561 ;  Buchan  v.  Sumner,  2  Barb.  Ch. 
165,  47  Am.  Dec.  305. 

Oregon. —  Dodson  v.  Dodson,  26  Oreg.  349, 
37  Pac.  542. 

South  Carolina. —  Winslow  v.  Chiffelle, 
Harp.  Eq.  25. 

Tennessee. —  Alabama  Marble,  etc.,  Co.  v. 
Chattanooga  Marble,  etc.,  Co.,  (Ch.  App. 
1896)  37  S.  W.  1004. 

England. —  Davies  v.  Games,  12  Ch.  D.  813, 
28  Wkly.  Rep.  16;  Ex  p.  Neale,  3  De  G.  F. 
&  J.  645,  7  Jur.  N.  S.  715,  30  L.  J.  Bankr. 
25,  4  L.  T.  Rep.  N.  S.  601,  9  Wkly.  Rep.  892, 
64  Eng.  Ch.  505,  45  Eng.  Reprint  1029;  Mor- 
ris V.  Barrett,  3  Y.  &  J.  384.  Compare  Hay's 
Appeal,  91  Pa.  St.  265;  Davis  v.  Davis, 
[1894]  1  Ch.  393,  63  L.  J.  Ch.  219,  70  L.  T. 
Rep.  N.  S.  265,  8  Reports  133,  42  Wkly.  Rap. 
312. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  101. 
31.  Arkansas. —  McGuire  v.  Ramsey,  9  Ark. 
518. 

Delaware. —  Rice  v.  Pennypacker,  5  Houst. 
279. 

Illinois. —  Robinson  Bank  v.  Miller,  153  111. 
244,  35  N.  E.  1078,  46  Am.  St.  Rep.  883,  27 
L.  R.  A.  449;  Smith  v.  Ramsey,  6  111.  373. 

Indiana. —  Indiana  Pottery  Co.  v.  Bates,  14 
Ind.  8. 

Iowa. — Pennybacker  v.  Leary,  65  Iowa  220, 
21  F.  W.  515. 

Kansas. —  Tenney  v.  Simpson,  37  Kan.  353, 
15  Pae.  187;  Johnson  v.  Clark,  18  Kan.  157; 
Scruggs  V.  Russell,  McCahon  39. 

Michigan. —  Bennett  v.  Hough,  141  Mich. 
162,  104  N.  W.  414,  title  taken  in  one  partner 
to  expedite  sale  of  partnership  lands. 

Minnesota. —  Hardin  v.  Jamison,  60  Minn. 
348,  62  N.  W.  394. 

Missouri. —  Evans  v.  Gibson,  29  Mo.  223,  77 
Am.  Dec.  565. 

Montana. —  Quinn  v.  Quinn,  22  Mont.  403, 
56  Pac.  824. 

Neio  J ersey. —  Deveny  v.  Mahoney,  23  N.  J. 
Eq.  247;  Baldwin  v.  Johnson,  1  N.  J.  Eq. 
441. 

Neio  York. — Fairchild  v.  Fairchild,  64  IST.  Y. 
471  [affirming  5  Hun  407]. 

North  Carolina. —  King  v.  Weeks,  70  IST.  C. 
372. 

Oregon. —  Knott  r.  Knott,  6  Oreg.  142. 
Pennsylvania. —  Coder  v.  Huling,  27  Pa.  St. 
84. 
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or  entered  and  carried  in  the  assets  of  tlie  firm  as  partnership  assets,®  equity 
regards  it  as  partnership  property  without  regard  to  tlie  name  in  wiiieli  the  legal 
title  is  talcen,  but  the  legal  title  is  left  undisturljed,  except  so  far  as  maybe  neces- 
sary to  protect  the  equitable  rights  of  the  respective  parties.^"  liealty  will  also 
be  treated  as  partnership  property,  when  it  is  taken  in  payment  of  debts  due  the 
firm.^  If  it  aj)pear8,  however,  that  the  real  estate  was  acquired  by  a  partner,  as 
his  individual  property,  and  the  firm  funds  used  by  him  in  purchasing  it  were 
charged  to  his  individual  account  with  the  assent  of  his  partners,  such  real  estate 
will  not  be  regarded  as  partnership  assets.^^  Real  estate  which  is  not  necessary 
for  partnership  purposes  may  still  be  firm  property ;  and  it  will  generally  be 
treated  as  such  by  the  courts,  when  it  has  been  bought  for  the  firm  with  firm 
funds,  and  its  profits  have  been  enjoyed  by  the  firm.^** 

4.  Conveyance  to  Members  of  the  Firm,  Where  partners  purchase  realty  as 
individuals  tliey  hold  as  tenants  in  common,^  and  a  deed  of  realty  to  two  partners 
individually,  if  unexplained,  vests  in  them  an  equal  undivided  interest  as  tenants 
in  common  ;  but  when  real  estate  is  purchased  by  partners,  with  partnership 
funds,  for  partnership  use,  although  it  is  conveyed  by  such  a  deed  as  in  other 
cases  would  make  them  tenants  in  common,  it  will  be  treated  in  equity  as  held 
in  trust  for  the  use  of  the  firm    in  the  absence  of  an  express  agreement,  or  of 


Tennessee. —  Boyers  v.  Elliottj  7  Humphr. 
204;  Johnson  v.  Eankin,  (Ch.  App.  1900)  59 
S.  W.  638. 

Yermont. —  Dewey  v.  Dewey,  35  Vt.  655. 

Virginia. —  MeCully  v.  McCuUy,  78  Va. 
159. 

United  States. —  Shanks  V.  Klein,  104  U.  S. 
18,  26  L.  ed.  635. 

England. —  Burnand  v.  Nerot,  2  Bligh  N.  S. 
215,  4  Eng.  Eeprint  1112,  6  L.  J.  Ch.  0.  S. 
81,  4  Russ.  247,  4  Eng.  Ch.  247,  38  Eng.  Re- 
print 798;  Shaw  v.  Standish,  2  Vern.  Ch. 
326,  23  Eng.  Reprint  811. 

Canada. — •  Newton  v.  Doran,  3  Grant  Ch. 
(U.  C.)  353. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  103. 

32.  Robinson  Bank  v.  Miller,  153  III.  244, 
38  N.  E.  1078,  46  Am.  St.  Rep.  883,  27 
L.  R.  A.  449 ;  Bergeron  v.  Eichardott,  55  Wis. 
129,  12  N.  W.  384. 

33.  Lang  v.  Waring,  25  Ala.  625,  60  Am. 
Dee.  533 ;  Buchan  v.  Sumner,  2  Barb.  Ch. 
(N.  Y.)  165,  47  Am.  Dec.  305. 

34.  Robarts  v.  Haley,  65  Cal.  397,  4  Pac. 
385 ;  Whitney  v.  Gotten,  53  Miss.  689 ;  Anstiee 
V.  Brown,  6  Paige  (N.  Y.)  448.  See  also 
Bright  V.  Land,  etc.,  Imp.  Co.,  42  Fed.  479. 

35.  Delaware. —  Harvey  v.  Pennypacker,  4 
Del.  Ch.  445. 

Kentucky. —  Louisville  Triist  Co.  v.  Co- 
lumbia Finance,  etc.,  Co.,  59  S.  W.  867,  60 
S.  W.  ],  22  Ky.  L.  Rep.  13S5. 

Massuchuselts. —  Coodwin  v.  Richardson,  11 
Mans.  469;  Pitts  v.  Waugh,  4  Mass.  424. 

Missouri. —  American  Nat.  Bank  i\  Thorn- 
burrow,  J09  Mo.  App.  639,  83  S.  W.  771. 

y'ew)j.s')//ivn/wi.— Hayes  v.  Treat,  178  Pa.  St. 
310,  35  All.  987.  See  also  Coder  v.  Iluling, 
27  Pa.  St.  84, 

See  38  Cent.  Dig.  tit.  "  Pari  iKTslii  p,"  S  H))!. 

Where  a  firm  is  indebted  to  one  of  the 
partners  who  bouglit  real  (!Kl.i\le,  iiiid  |)aid  for 
il,  wiUi  iiioiicy  witiidi'awii  fi'oni  tlie  piirtncr- 
Hlii])  on  account  of  tlic  debt  to  liim,  and  i\w.Yn 
was  no   olijcction   at   the   time,   tlio  otlier 
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partners  cannot  claim  an  interest  in  the  real 
estate  so  purchased.  Higgins  V.  Higgins,  216 
Pa.  St.  397,  65  Atl.  804. 

36.  Southwestern  Greorgia  Bank  v.  Me- 
Garrah,  120  Ga.  944,  48  S.  E.  393;  Spalding 
V.  Wilson,  80  Ky.  589;  Foster  v.  Sargent,  72 
N.  H.  170,  55  Atl.  423;  Erwin's  Appeal,  39 
Pa.  St.  535,  80  Am.  Dee.  542. 

37.  Johnson  v.  Rankin,  (Tenn.  Ch.  App. 
1900 )  59  S.  W.  638. 

38.  Alabama. —  Caldwell  v.  Parmer,  56  Ala. 
405, 

California. —  La  Societe  Francaise,  etc.  v. 
Weidmann,  97  Cal.  507,  32  Pae.  583;  Harden- 
bergh  v.  Bacon,  33  Cal.  356. 

i/Zi»iois.— Alkire  v.  Kahle,  123  HI.  496,  17 
K  E.  693,  5  Am.  St.  Rep.  540. 

Missouri. —  Allen  v.  Logan,  96  Mo.  591,  10 
S.  W.  149. 

Montana. —  Rockefeller  v.  Dellinger,  22 
Mont.  418,  56  Pac.  822,  74  Am.  St.  Rep.  613, 

Pennsylvania. — Schaeffer  v.  Fowler,  111  Pa. 
St.  451,  2  Atl.  558;  Holt's  Apical,  98  Pa.  St. 
257;  Eshleman  v.  Eshleman,  10  Lane.  Bar  77; 
Connelly  v.  Withers,  9  Lane.  Bar  117;  Black 
V.  Seipt,  12  Phila.  300. 

Virginia. —  Wheatley  v.  Calhounj  12  Leigh 
204,  37  Am,  Dec.  •654;  Porde  v.  Herron,  4 
Munf.  316. 

See  38  Cent.  Dig.  tit.  "Partnership,"  S  104. 

39.  Alabama. —  Hatchett  v.  Blanton,  72 
Ala.  423. 

California. — ^Chapman  v.  Hughes,  104  Cal. 
302,  37  Pac.  1048,  38  Pac.  109  (where  part- 
ners contributed  to  the  partnership,  lauds 
standing  in  their  individual  names,  but 
agreed  that  the  legal  title  should  renuiin  as 
before,  such  lands  were  firm  property)  ; 
Mc(^auley  v.  Pulton,  44  Cal.  355. 

/7oWr/(/.--Roberlson  V.  Bak<'r,  11  Fla.  192. 

(/(•orr/Za.— llarinett  v.  Stillwell,  121  Oa. 
3S(!,  '19  S.  E.  270,  104  Am.  St.  Rep.  151; 
,JackH(m  r.  Stanford,  19  Ga.  14. 

lllliiniN. —  Popper  Pepiier,  24  111.  .\|)p. 
316,  lifter  firm  debts  are  paid,  the  land  be- 
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circumstances  showing  an  intent  tliat  sucli  real  estate  should  be  held  for  the 
separate  use  of  the  partners.*"  The  fact  that  two  persons  bought  land  together, 
and  that  they  afterward  planted  it  in  partnership,  does  not  render  the  land 
partnership  property.    They  are  joint  owners.*^ 

5.  Conveyance  to  Firm  by  Name.  A  deed  to  a  partnership  in  its  firm-name  is 
not  void,*^  for  while  a  partnershiiD  as  such  cannot  be  the  grantee  at  law  in  a  deed, 
or  hold  real  estate  because  it  is  not  a  person  eitlier  in  fact  or  in  law,  and  while 
therefore  a  conveyance  of  real  estate  to  a  partnership  in  its  firm-name  fails  to 


longs  to  the  partners  as  tenants  in  common, 
with  all  the  incidents  of  such  tenancy. 

Indiana. —  Morgan  v.  Olvey,  53  Ind.  G. 

loica. —  Paige  v.  Paige,  71  Iowa  318,  32 
N.  W.  360,  60  Am.  Rep.  799. 

Kentuckii. —  Pepper  v.  Thomas,  85  l\.y.  539, 
4  S.  W.  29'7,  9  Ky.  L.  Eep.  122;  Galbraith  v. 
G€dge,  16  B.  Mon.  631. 

Louisiana. —  May  v.  New  Orleans,  etc.,  R. 
Co.,  44  La.  Ann.  444,  10  So.  769. 

Maine. —  Buffum  v.  Buffum,  49  Me.  108,  77 
Am.  Dec.  249'.  Compare  Blake  v.  Nutter,  19 
Me.  16. 

Massachusetts. —  Fall  River  Whaling  Co.  v. 
Borden,  10  Cush.  458;  Dyer  v.  Clark,  5  Mete. 
562,  39  Am.  Dec.  697;  Burnside  v.  Merrick,  4 
Mete.  537;  Goodwin  v.  Richardson,  11  Mass. 
469.    Compare  Ensign  v.  Briggs,  6  Gray  329. 

Missouri. —  Matthews  r.  Hunter,  67  Mo. 
293;  Willet  v.  Brown,  65  Mo.  138,  27  Am. 
Eep.  265. 

Montana. —  Quinn  v.  Quinn,  22  Mont.  403, 
56"  Pae.  824. 

A^ew  Hampshire. —  Cilley  v.  Huse,  40  N.  H. 
358. 

New  Jersey. —  Harney  v.  Jersey  City  First 
Nat.  Bank,  52  N.  J.  iSq.  697,  29  Atl.  221; 
Matlack  v.  James,  13  N.  J.  Eq.  126. 

Neio  York. —  Smith  v.  Tarlton,  2  Barb.  Ch. 
336.  See  also  Struthers  v.  Pearce,  51  N.  Y. 
357;  Smith  v.  Danvers,  5  Sandf.  669.  Com- 
pare  Buchan  v.  Sumner,  2  Barb.  Ch.  165,  47 
Am.  Dec.  305;  Coles  v.  Coles,  15  Johns.  159, 
8  Am.  Dec.  231;  Smith  v.  Jackson,  2  Edw. 
28. 

North  Carolina. —  Ross  v.  Henderson,  77 
N.  C.  170. 

0/tio.— Page  v.  Thomas,  43  Ohio  St.  38,  1 
N.  E.  79,  54  Am.  Rep.  788;  Miller  v.  Proctor, 
20  Ohio  St.  442. 

Rhode  Island. —  Lime  Rock  Bank  v.  Phette- 
place,  S  R.  I.  56;  Tillinghast  v.  Champlin,  4 
R.  I.  173,  67  Am.  Dec.  510. 

South  Carolina. — Boyse  v.  Coster,  4  Strobh. 
Eq.  25 ;  Winslow  v.  Chiffelle,  Harp.  Eq.  25. 

Vermont. —  Willis  V.  Freeman,  35  Vt.  44, 
82  Am.  Dec.  619. 

Yirqinia. —  Forde  v.  Herron,  4  Munf.  316. 

United  States. —  Thompson  v.  Bowman,  6 
Wall.  316,  18  L.  ed.  736;  Ames  v.  Ames,  37 
Fed.  30. 

England.— Ex  p.  Neale,  3  De  G.  F.  &  J. 
645,  7  Jur.  N.  S.  715,  30  L.  J.  Bankr.  25,  4 
L.  T.  Rep.  N.  S.  601,  9  Wkly.  Rep.  892,  64 
Eng.  Ch.  505,  45  Eng.  Reprint  1029. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  104. 

In  Pennsylvania  the  general  rule  is  "  that 
in  order  to  affect  the  title  or  possession  of 
land  it  is  not  competent  to  show  by  parol 


that  a  deed  to  two  persons  as  tenants  in  com- 
mon was  purchased  and  paid  for  by  them  as 
partners  and  was  partnership  property.  Pur- 
cliasers  and  creditors  alike  may  rely  upon  the 
title  to  real  estate  as  sliown  by  the  record, 
and  having  done  so  the  law  will  not  permit 
their  rights  acquired  on  the  faith  of  the  title 
as  thus  disclosed  to  be  defeated  by  parol  evi- 
dence. When  parties  take  title  to  land  as 
tenants  in  common  and  place  it  upon  record, 
the  act,  so  far  as  it  may  affect  purchasers 
and  creditors  without  notice,  must  he  con- 
sidered as  a  declaration  by  the  owners  of  the 
character  in  which  they  intend  to  hold  the 
property."  Cundey  v.  Hall,  208  Pa.  St.  335, 
339,  57  Atl.  761,  101  Am.  St.  Eep.  938;  Titus- 
ville  Second  Nat.  Bank's  Appeal,  83  Pa.  St. 
203;  Jones'  Appeal,  70  Pa.  St.  179;  Ebbert'a 
Appeal,  70  Pa.  St.  79;  Grubb's  Appeal,  66  Pa. 
St.  117;  Hale  v.  Henrie,  2  Watts  143,  27  Am. 
Dee.  289;  Connelly  v.  Withers,  9  Lane.  Bar 
117.  As  between  jjartners  themselves,  how- 
ever, real  estate  purchased  with  partnership 
funds  for  partnership  purposes  is  partnership 
property  and  may  be  shown  to  be  such,  not- 
withstanding the  deed  was  made  to  the  in- 
dividuals composing  the  firm  as  tenants  in 
common.  Cundey  v.  Hall,  supra;  Abbott's 
Appeal,  50  Pa.  St.  234.  See  also  Collner 
V.  Greig,  137  Pa.  St.  606,  20  Atl.  938,  21 
Am.  St.  Rep.  899;  Warriner  r.  Mitchell,  128 
Pa.  St.  153,  18  Atl.  337;  Lefevre's  Appeal, 
69  Pa.  St.  122. 

Not  purchased  for  partnership  purposes. — 
Where  land  is  purchased  by  partners  with 
partnership  funds,  but  not  for  the  use  and 
convenience  of  partnership  business  or  in  the 
legitimate  line  of  their  business,  they  become 
invested  with  the  title  as  tenants  in  common. 
Price  V.  Hicks,  14  Fla.  565. 

Conveyed  as  realty. —  Land  so  purchased,' 
although  regarded  in  equity  as  a  part  of  the 
assets  of  the  concern  and  as  such  subject  to 
some  of  the  incidents  of  personalty  is  never- 
theless realty,  and  can  onlv  be  conveyed  as 
such.  Miller  v.  Proctor,  20  Ohio  St.  442. 

40.  Robertson  v.  Baker,  11  Fla.  192. 

41.  Pecot  V.  Armelin,  21  La.  Ann.  667. 

42.  Walker  v.  Miller,  139  N.  C.  448,  52 
S.  C.  12,5,  111  Am.  St.  Eep.  805,  1  L.  E.  A. 
N.  S.  157;  Murray  V.  Blackledge,  71  N.  C. 
492;  Kelley  v.  Bourne,  15  Oreg.  476,  16  Pae. 
40;  Sherry  v.  Gilmore,  58  Wis.  324,  17  N.  W. 
252;  Wray  v.  Wrav,  [1905]  2  Ch.  349,  79 
L.  J.  Ch.  687,  93  L.  T.  Eep.  N.  S.  304,  54 
Wklv.  Eep.  136;  Maugham  v.  Shalrpe,  17  C.  P. 
N.  S.  443,  10  Jur.  N.  S.  989.  34  L.  J.  C.  P. 
19,  10  L.  T.  Eep.  N.  S.  870,  12  Wkly.  Eep. 
1057,  112  E.  C.  L.  443. 
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carry  the  legal  title  to  the  land,  such  a  conveyance  does  vest  an  equitable  estate 
in  the  firm.'"*  Wlien  the  firm  style  contains  the  surnatnes  of  all  the  ])artnerH,  a 
conveyance  to  the  partnership  in  such  style  is  generally  held  to  pass  the  legal  title 
to  the  individuals  for  the  firm.^  If,  however,  the  firm  style  contains  the  surname 
of  one,  or  more,  but  not  of  all  the  partners,  it  has  been  held  that  a  conveyance  to 
tlie  partnership  in  such  style  vests  the  legal  title  in  the  partner  or  partners,  whose 
names  appear,  but  in  trust  for  the  firm ;  and  such  named  partners  can  convey 
a  valid  title  to  the  property.*'' 

6.  Intent  of  the  Partners.  In  determining  whether  particular  real  estate  is 
firm  property,  or  belongs  to  the  partners  as  individuals,  the  courts  seek  to  give 
effect  to  the  intent  of  the  partners,  unless  such  a  result  would  work  a  fraud  upon 
third  persons.  That  intent  may  be  disclosed  either  by  their  conduct,^  or  by 
their  agreements  either  express  or  implied/'''    As  a  rule  courts  are  not  inclined 


43.  Arlmnsas. —  Percifull  v.  Piatt,  36  Ark. 
456,  464. 

California. —  Woodward  v.  McAdam,  101 
Cal.  438,  35  Pac.  1016. 

2Iinnesota. —  Tidd  v.  Rines,  26'  Minn.  201,  2 
N.  W.  497. 

Missouri. —  RifTel  v.  Ozark  Land,  etc.,  Co., 
81  Mo.  App.  177. 

Nebraska. —  Barber  v.  Crowell,  55  Nebr. 
371,  75  N.  W.  1109,  holding  that  a  partner- 
ship may  acquire  in  its  firm-name  a  lien  on 
real  estate  to  secure  an  indebtedness. 

Ohio. —  New  Vienna  Bank  v.  Johnson,  47 
Ohio  St.  306,  24  N.  E.  503,  8  L.  R.  A.  614. 

Texas. —  Frost  v.  Wolf,  77  Tex.  455,  14 
S.  W.  440,  19  Am.  St.  Rep.  761. 

United  States.— mddle  v.  Whitehill,  135 
U.  S.  621,  10  S.  Ct.  924,  34  L.  ed.  283. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  105. 

Compare  Davis  V.  Davis,  G'O  Miss.  615; 
Sherry  v.  Gilmore,  58  Wis.  324,  332,  17  N.  W. 
252,  "A  firm  name  is  always  held  sufficient  to 
designate  the  true  name  of  all  the  persons 
composing  the  firm,  and  is  always  used  in  the 
transaction  of  the  business  of  the  firm.  There 
does  not  seem  to  be  any  reason  for  liolding 
that  a  partnership,  in  making  a  purchase  of 
real  estate  for  the  benefit  of  the  firm,  may 
not  do  so  in  the  same  manner  that  they  make 
their  other  purcliases,  viz.,  in  their  firm 
name." 

4:4:.  Alabama. —  Blanchard  v.  Floyd,  93 
Ala.  53,  9  So.  418;  Southern  Cotton  Oil  Co. 
V.  Henshaw,  89  Ala.  448,  7  So.  760. 

Arkansas. —  Cole  V.  Mette,  65  Ark.  503,  47 
S.  W.  407,  67  Am.  St.  Rep.  945,  deed  to 
Metec  &  Kanner. 

California. —  McCauley  v.  Fulton,  44  Cal. 
355. 

Maine. —  Beaman  V.  Whitney,  20  Me.  413. 

Pennsylvania. —  Shields  v.  Shields,  1  Cheat. 
Co.  Rep.  430. 

Houih  Carolina. — Hunter  v.  Martin,  2  Rich. 
541. 

Virginia. —  Jones  V.  Neale,  2  Patt.  &  H. 
339. 

(Iniled  Stales. —  Anderson  V.  Tompkins,  1 
Fed.  (UiH.  No.  365,  1  Brock.  450. 

See  38  Cent.  Dig.  111.  "  I'arttiorshi]),"  g  105. 

45.  Arkansas. —  OoHHott  v.  Kent,  1!)  Ark. 
602. 

California. —  WoodwanI  v.  McAdnni,  101 
(  a).  HtH,  35  Pae.  1016;  Kotcliuin  v.  Barber, 
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(1886')  12  Pac.  251;  Winter  v.  Stock,  29  Cal. 
407,  89  Am.  Dee.  57. 

Georgia. —  Tavlor  v.  McLaughlin,  120  Ga. 
703,  707,  48  S.  E.  203;  McRae  v.  Stillwell,  111 
Ga.  6.5,  36  S.  E.  604,  55  L.  R.  A.  513. 

Minnesota. — Dwver  Pine  Land  Co.  v.  White- 
man,  92  Minn.  5.5,  99  N.  W.  362;  Gille  );. 
Hunt,  35  Minn.  357,  29  N.  W.  2. 

Mississippi. —  See  Schumpert  v.  Dillard,  55 
Miss.  348. 

Missouri. —  Arthur  v.  Weston,  22  Mo.  378; 
Riff  el  V.  Ozark  Land,  etc.,  Co.,  81  Mo.  App. 
177. 

Tennessee.— Holmes  v.  Jarrett,  7  Heisk. 
506,  507  ("If  then  it  had  appeared  in  proof 
in  the  present  case,  that  the  deed  on  which 
plaintiffs  relied  conveyed  the  title  to  Jarrett, 
Moon  &  Co.,  and  if  it  also  appeared  that 
Jarrett,  Moon  &  Co.  was  a  partnership,  com- 
posed of  Jarrett  and  Moon,  and  others  not 
named  or  proven,  it  would  follow  that  the 
legal  title  vested  in  Jarrett  and  Moon  as 
trustees  for  the  partnership,  unless  the  fact 
that  the  given  names  of  Jarrett  and  Moon 
were  not  proven  rendered  the .  deed  void  for 
uncertainty.  We  know  of  no  authority  for 
holding  that  a  deed  is  void  if  the  given  name 
of  the  grantee  is  omitted.  An  ambiguity  of 
that  kind  may  be  explained  by  parol  proof, 
and  the  parties  intended  to  be  designated  as 
grantees  thus  made  certain");  Moreau  v. 
Saffarans,  3  Sneed  595,  67  Am.  Dec.  582. 

United  States.— Riddle  v.  Whitehill,  135 
U.  S.  621,  10  S.  Ct.  924,  34  L.  ed.  283  (deed  to 
J.  M.  Whitehill  &  Co.)  ;  Dunlap  v.  Green,  00 
Fed.  242,  8  C.  C.  A.  600.  Compare  Hoffman 
■!'.  Porter,  12  Fed.  Cas.  No.  6,577,  2  Brock. 
156. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  105. 

46.  Childs  V.  Pellett,  102  Mich.  558,  61 
N.  W.  54;  Tarbel  v.  Bradley,  7  Abb.  N.  Cas. 
(N.  Y.)  273  [a/ftrmed  in  SCf  N.  Y.  280]; 
(Mark's  Appeal,  72  Pa.  St.  142;  Providence  v. 
Bullock,  14  R.  I.  353;  Ex  p.  Murton,  4  Jur. 
894.  1  Mont.  D.  &  De  G.  252. 

47.  Connecticut. —  Sigourney  i;.  Munn,  7 
Conn.  11. 

Illinois. —  Robinson  Bank  v.  Miller,  153  111. 
244,  38  N.  E.  1078,  46  Am.  St.  Uci).  883,  27 
L.  R.  A.  449;  Taft  v.  Schwanib,  80  111.  289. 

Kctiliickji. — ^lloliiics  v.  Self,  79  Ky.  297 
(tli(^  ^1S(^  to  wliicli  land  bought  by  a  copart- 
ncrsliip  in  ])iit  does  not  determine  the  ques- 
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to  imply  a  partnership  wliere  the  subject-matter  is  real  estate  alone,*^  nor  to  treat 
real  estate  as  part  of  the  partnership  stock,  unless  it  is  clear  frona  the  agreement 
of  the  parties  that  they  intend  it  shall  be  so  treated.^^ 

7.  Effect  of  Use  or  Occupation.  The  mere  fact  that  a  partnership  business  is 
carried  on  upon  premises  owned  by  the  partners  does  not  disclose  an  intent  to 
make  it  firm  property.^  If,  however,  the  land  becomes  involved  in  the  partner- 
ship dealings,^'  and  especially  if  it  is  paid  for  with  firm  moneys,  assessed  for  taxa- 


tion of  whether  it  shall  be  treated  as  real 
or  personal  estate.  The  test  is  the  intention 
with  which  the  purchase  was  made)  ;  Archer 
u.  Barry,  62  S.  W.  485,  28  Ky.  L.  Rep.  12. 

Michigan. —  Killefer  v.  McLain,  70  Mich. 
508,  38  N.  W.  455. 

Minnesota. — Arnold  v.  Wainwright,  6  Minn. 
358,  80  Am.  Dec.  448,  whether  land  is  to  be 
deemed  part  of  the  firm  stoclc  depends  on  the 
agreement,  express  or  implied^  of  the  part- 
ners. 

Mississippi. —  Hamilton  v.  Halpin,  68  Miss. 
99,  8  So.  739;  Berry  v.  Folkes,  60  Miss.  576; 
Alexander  v.  Kimbroj  49  Miss.  529. 

Missouri. —  Thompson  v.  Holden,  117  Mo. 
118,  22  S.  W.  905. 

l^ew  York. —  Cox  v.  McBurney,  2  Sandf. 
561 ;  Bernheimer  v.  Sehmid,  36  Misc.  456,  73 
N.  Y.  Suppl.  767  [affirmed  in  71  N.  Y.  App. 
Div.  244,  611,  75  N.  Y.  Suppl.  899,  1121]. 

Ohio. —  Sumner  v.  Hampson,  8  Ohio  328,  32 
Am.  Dec.  722. 

Pennsylvania. —  Patterson  v.  Silliman,  28 
Pa.  St.  304;  Lancaster  Bank  v.  Myley,  13  Pa. 
St.  544. 

Texas. —  Spencer  v.  Jones^  92  Tex.  516,  50 
S.  W.  118,  71  Am.  St.  Rep.  870  {reversing 
(Civ.  App.  189'8)  47  S.  W.  29,  665];  Murrell 
V.  Mandelbaum,  85  Tex.  22,  19  S.  W.  880,  34 
Am.  St.  Rep.  777. 

Washington. —  Richmond  V.  Voorhees,  10 
Wash.  316,  38  Pac.  1014. 

Wisconsin. —  Fowler  v.  Bailley,  14  Wis. 
125. 

United  States. —  McKinnon  v.  McKinnon, 
56  Fed.  409,  5  C.  C.  A.  530  [reversing  46  Fed. 
713]. 

England. —  In  re  Wilson,  [1893]  2  Ch.  340, 
62  L.  J.  Ch.  781,  68  L.  T.  Rep.  N.  S.  785,  3 
Reports  525,  41  Wkly.  Rep.  684;  Robinson  v. 
Ashton,  L.  R.  20  Eq.  25,  44  L.  J.  Ch.  542,  33 
L.  T.  Rep.  N.  S.  88,  23  Wkly.  Rep.  674; 
Baxter  v.  Brown,  7  M.  &  G.  198,  8  Scott  N.  R. 
1019,  49  E.  C.  L.  198. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  1051/2,  106. 

48.  Farrand  v.  Gleason,  56  Vt.  633;  Clark 
V.  Sidway,  142  U.  S.  682,  12  S.  Ct.  327,  35 
L.  ed.  1157. 

49.  Illinois. —  Robinson  Bank  v.  Miller,  153 
111.  244,  38  N.  E.  1078,  46  Am.  St.  Rep.  883, 
27  L.  R.  A.  449. 

Imva. —  Munson  v.  Sears,  12  Iowa  172. 
Maine. —  Jordan  v.  Soule,  79  Me.  590,  12 
Atl.  786. 

Massachusetts. —  Harris  v.  Harris,  153 
Mass.  439,  26  N.  E.  1117. 

Missouri. —  Thompson  v.  Holden,  117  Mo. 
118,  22  S.  W.  905. 

Neio  Jersey. —  Harris  v.  Des  Raismes,  (Ch. 
1897)  38  Atl.  e;37. 
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New  York. — Smith  v.  Jackson,  2  Edw.  28. 

Pennsylvania. —  Calkitt  v.  Thomas,  1  Phila. 
463,  a  provision  that  neither  of  the  parties 
shall  use  the  premises  nor  make  disposition 
thereof  otherwise  than  as  the  property  of  the 
partnership  clearly  discloses  their  intention 
that  the  land  shall  be  a  part  of  the  firm 
stock. 

Virginia. —  Wheatley  v.  Calhoun,  12  Leigh 
264,  37  Am.  Dec.  654. 

United  States. — McKinnon  v.  McKinnon,  56 
Fed.  409,  5  C.  C.  A.  530  [reversing  46  Fed. 
713]. 

England.—  In  re  Wilson,  [1893]  2  Ch.  340, 
62  L.  J.  Ch.  781,  68  L.  T.  Rep.  N.  S.  785,  3 
Reports  525,  41  Wkly.  Rep.  684;  Davis  v. 
Davis,  [1894]  1  Ch.  393,  63  L.  J.  Ch.  219, 
70  L.  T.  Rep.  N.  S.  265,  8  Reports  133,  42 
Wkly.  Rep.  312. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  106. 

50.  Alabama. —  Humes  v.  Higman,  145  Ala. 
215,  40  So.  128;  Ware  v.  Owens,  42  Ala.  212, 
94  Am.  Dec.  672. 

Connecticut. —  Frink  v.  Branch,  16  Conn. 
260. 

Illinois. —  Robinson  Bank  v.  Miller^  153  111. 
244,  38  N.  E.  1078,  46  Am.  St.  Rep.  883,  27 
L.  R.  A.  449. 

Louisiana. — ■  Theriot  v.  Michel,  28  La.  Ann. 
107. 

Michigan. — Gordon  v.  Gordon,  49  Mich.  501, 
13  N.  W.  834;  Reynolds  v.  Ruekman,  35  Mich. 
80. 

New  York. —  Dexter  v.  Dexter,  43  N.  Y. 
App.  Div.  268,  60  N.  Y.  Suppl.  371. 

England. —  Davis  v.  Davis,  [1894]  1  Ch. 
393,  63  L.  J.  Ch.  219,  70  L.  T.  Rep.  N.  S.  265, 
8  Reports  133,  42  Wkly.  Rep.  312. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  1061/2. 

Presumption  when  title  in  one  partner.— 

Where  a  firm  occupies  land,  the  record  title 
to  which  is  in  one  of  the  partners,  the  pre- 
sumption is  that  the  firm's  occupation  is  sub- 
ordinate to  such  partner's  title,  and  a  mort- 
gage given  by  such  partner  upon  real  and 
personal  property  occupied  by  the  firm-  and 
which  the  firm  accepts  the  benefit  of  without 
questioning  the  right  of  the  partner  and  rec- 
ord owner  to  execute  it,  may  be  enforced 
against  the  property  of  the  firm  embraced 
therein.  Hardin  v.  Dolge,  46  N.  Y.  App.  Div. 
416,  61  N.  Y.  Suppl.  753. 

51.  King  V.  Wilcomb,  7  Barb.  (N.  Y.)  263 
(holding  that  the  nursery  stock  on  the  land 
of  one  partner  was  firm  property)  ;  Waterer 
V.  Waterer,  L.  R.  15  Eq.  402,  21  Wkly.  Rep. 
508  (holding  that  where  the  partners  used 
their  premises  as  nursery  gardeners,  the  land 
became,  necessarily  from  the  nature  of  the 
business,  a  part  of  the  firm  stock). 
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tion  ill  tlie  firm's  name,  as  well  as  used  for  firm  purposes,  the  intention  of  the 
parties  to  make  it  firm  property  becomes  clear/'"''  On  tJie  other  hand,  if  tlie  land 
is  used  by  the  partners  for  their  individual  benefit  and  enjoyment,  such  use  will 
indicate  their  intention  not  to  make  it  firm  property,  althougli  there  may  be 
a,pparent  confusion  of  their  interests/^ 

8.  Firm  Real  Estate  as  Personalty  —  a.  English  and  Canadian  Rule.  In  Eng- 
land tiie  rule  as  laid  down  in  a  number  of  cases'^  that  partnersliip  realty  is  to  be 
considered  as  converted  into  personalty  for  all  purposes  has  been  enacted  into  a  stat- 
ute,^^  and  the  doctrine  of  the  English  cases  has  been  approved  in  Canada.'^ 

b.  Amepiean  Rule  —  (i)  In  Gtsnehal.  The  rule  prevailing  in  this  country  is 
that  partnership  real  estate,  unless  it  is  otherwise  expressly  or  impliedly  agreed, 
retains  its  character  as  realty  between  the  partners  themselves  and  also  between  a 
surviving  partner  and  the  personal  representatives  of  a  deceased  partner,  except  to 
the  extent  that  it  may  be  required  to  j)ay  partnership  obligations  or  to  pay  any  bal- 
ance due  from  one  partner  to  another  ;  but  that,  to  the  extent  that  partnership  real 
estate  is  required  for  these  purposes,  the  share  of  each  partner  is  embraced  in  a 
trust  implied  by  law,  which  equity  in  enforcing  treats  as  converted  into  personalty." 


52.  California. —  Eoberts  v.  Eldred,  73  Cal. 
394,  15  Pac.  10. 

Maryland. —  National  Union  Bank  v.  Na- 
tional Mechanics'  Bank,  80  Md.  371,  30  Atl. 
913,  45  Am.  St.  Rep.  350,  27  L.  R.  A.  476. 

Michigan. —  Way  v.  Stebbins^  47  Mich.  296, 
11  N.  W.  166;  Merritt  v.  Dickey,  38  Mich.  41. 

North  Carolina. — HanflE  v.  Howard,  56  N.  0. 
440. 

Texas. —  Murrell  v.  Mandelbaum,  85  Tex. 
22,  19  S.  W.  880,  34  Am.  St.  Rep.  777. 

United  States. —  Wiegand  v.  Copeland,  14 
Fed.  118,  7  Sawy.  442. 

Sse    38    Cent.    Dig.    tit.  "Partnership," 

§§  loeva,  107. 

53.  National  Union  Bank  v.  National  Me- 
chanics' Bank,  80  Md.  371,  30  Atl.  913,  45 
Am.  St.  Rep.  350,  27  L.  R.  A.  476 ;  Fall  River 
Whaling  Co.  v.  Borden,  10  Cush.  (Mass.) 
458;  Prey  v.  Eisenhardt,  116  Mich.  160,  74 
N.  W.  501. 

54.  Waterer  v.  Waterer,  L.  R.  15  Eq.  402, 
21  Wkly.  Rep.  508;  Essex  v.  Essex,  20  Beav. 
442,  52  Eng.  Reprint  674;  Thornton  v.  Dixon, 
3  Bro.  Ch.  199,  29  Eng.  Reprint  488;  Darby 
V.  Darby,  3  Drew.  495,  2  Jur.  N.  S.  271,  25 
L.  J.  Ch.  271,  4  Wkly.  Rep.  413,  61  Eng.  Re- 
print 9!)'2;  Holrovd  V.  Holroyd,  28  L.  J.  Ch. 
902,  7  Wklv.  Rep'.  426 ;  Phillips  v.  Phillips,  1 
L.  J.  Ch.  214,  1  Myl.  &  K.  649,  7  Eng.  Ch. 
649,  39  Eng.  Reprint  826;  Bligh  v.  Brent,  6 
L.  J.  Exeh.  58,  2  Y.  &  C.  Exch.  268;  Kirk- 
patrick  v.  Sime,  5  Baton  App.  Cas.  525 ;  Jack- 
son V.  Jackson,  9  Ves.  Jr.  593,  32  Eng.  Re- 
print 732 ;  In  re  Cooper,  26  Wkly.  Rep.  785 ; 
Morris  v.  Kearsley,  2  Y.  &  C.  Exch.  139. 
I'nt  compare  Cookson  v.  Cookson,  1  Jur.  C21, 
0  L.  J.  Ch.  337,  8  Sim.  529,  8  Eng.  Ch.  529, 
50  Eng.  Rci)i'int  210;  Randall  v.  Randall,  4 
L.  J.  Ch.  187,  7  Sim.  271,  8  Eng.  Ch.  271,  58 
Eng.  Repj'int  841  ;  Boll  v.  Phvn,  7  Ves.  Jr. 
453.  (i  Rev.  R(>i).  148,  32  Eng.  lieprint  183. 

55.  V.vW.  I'arln.  Act  (1S90),  §  22. 
50.  I,',:  I'liKon,  7  Out.  \j.  liop.  .145. 

57.  Ahilxiind. — -  I'l-cvvcr  v.  lii'owiio,  68  Ala. 
210  (land  iKHight  wifh  par(n('i'nlii|)  funds  for 
purl  iKTHliip  piirpoHCH  will  in  ('(jiiily  b<'  I  rciiled 
nn  pcfHonii ll,y  iiiilil  Uw  |iiii-j)()hch  of  the  part- 
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nership  have  been  accomplished,  then,  as 
realty,  with  the  attributes  of  a  tenancy  in 
common)  ;  Causler  v.  Wharton,  62  Ala.  358; 
Lang  V.  Waring,  25  Ala.  625,  60  Am.  Dec. 
533. 

Arkansas. —  Pereifull  v.  Piatt,  36  Ark.  456. 

Illinois.— Vxorrill  v.  Colehour,  82  111.  CIS 
(a  partner  can  make  a  valid  oral  release  of 
his  interest  in  land,  bought  by  a  firm  to  sell 
at  a  profit,  because  equity  regards  it  as  per- 
sonal property)  ;  Mauck  v.  Mauck,  54  111. 
281;  Nicoll  V.  Ogden,  29  111.  323,  81  Am.  Dec. 
311. 

Indiana. —  Dickey  v.  Shirk,  128  Ind.  278, 
27  N.  E.  733. 

Iowa. —  Hewitt  v.  Rankin,  41  Iowa  35, 
realty  held  by  a  partnership  is,  with  respect 
to  creditors,  to  be  regarded  as  the  firm  prop- 
erty; and  a  member  of  the  firm  is  to  be  con- 
sidered as  holding  only  an  interest  in  the 
stock  or  capital  which  is  personal  property. 

Keiitucky. — -Flanagan  v.  Shuck,  82  Ky.  617. 
Compare  Cornwall  v.  Cornwall,  6  Bush  369; 
Galbraith  v.  Gedge,  16  B.  Mon.  631. 

Massachusetts. —  Shearer  v.  Shearer,  98 
Mass.  107;  Howard  v.  Priest,  5  Mete.  582; 
Dver  V.  Clark,  5  Mete.  562,  39  Am.  Dec. 
697. 

Michigan. —  Comstock  v.  McDonald,  126 
Mich.  142,  85  N.  W.  579,  after  the  debts 
of  a  partnership  have  been  paid,  the  land 
belonging  to  the  partnership  is  considered 
realty,  and  not  personalty,  for  purposes  of 
distribution  or  dissolution,  so  that  the  heirs 
of  a  deceased  partner  are  entitled  to  parti- 
tion. 

Minnesota. — Woodward-ITolmes  Co.  v.  Nudd, 
58  Minn.  236,  59  N.  W.  1010,  49  Am.  St.  Rpp. 
503,  27  L.  R.  A.  340 ;  Arnold  V.  Wainwright, 
6  Minn.  358,  80  Am.  Dec.  448. 

]\fississippi. —  Whitney  v.  Cotton,  53  Miss. 
689 ;  Scruggs  v.  Blair,  44  Miss.  406. 

yi/i.s',vo»n.— Priest  V.  Chouteau.  85  Mo.  398, 
55  Am.  Rop.  373. 

A'r/P  JcvKcif. —  Molincaux  r.  Rnynolds,  54 
N.  .1.  Va\.  559',  35  All.  530;  Campbell  V.  Camp- 
hell,  30  N.  ,1.  Eq.  415;  Hill  r.  Boiich,  12  N.  J. 
1^(1.  31  ;  Siiiilh  V.  Wood,  1  N.  J.  Eq.  74. 
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(ii)  Out  AND  Out  Gon^version  by  Aoeeement.  Even  in  this  country  the 
question  whether  partnership  real  estate  shall  be  deemed  absolutely  converted 
into  personalty  for  all  j^urposes,  or  only  converted  pro  tanto  for  the  purpose  of 
partnersliip  equities,  may  be  controlled  by  the  express  or  implied  agreement  of 
the  parties  themselves ;  and  where  by  such  agreement  it  appears  that  it  was  the 
intention  of  the  partners  that  land  should  be  treated  and  administered  as  personalty 
for  all  purposes,  effect  will  be  given  thereto.^^ 

F.  Evidence  as  to  Ownership  of  Propepty — i.  Presumptions  and  Burden 
OF  Proof.  If  land  is  deeded  to  one  member  of  a  partnership,  or  to  the  several 
members,  without  any  statement  in  the  deed  that  such  grantee  or  grantees  liold 
the  land  as  the  property  of  the  firm,  the  law  presumes  that  the  ownership  is  in 
the  individual  grantee  or  grantees.^^  Nor  is  this  presumption  rebutted  by  evi- 
dence that  the  land  is  used  by  the  tirm.^°  It  is  rebutted,  however,  by  evidence  that  it 
was  bought  with  firm  moneys,  and  treated  in  the  firm  accounts  as  firm  property,®^ 


'New  York. —  Darrow  V.  Calkins,  154  N".  Y. 
503,  49  N.  E.  6l,  61  Am.  St.  Eep.  637,  48 
L.  E.  A.  299  laffirming  6  N.  Y.  App.  Div. 
28,  39  N.  Y.  Suppl.  527];  Collumb  v.  Read, 
24  N.  Y.  505;  Buckley  v.  Doig,  115  N.  Y. 
App.  Div.  413,  100  N.  Y.  Suppl.  869  \_affirmed 
in  188  N.  Y.  238,  80  N.  E.  913] ;  Hauptmann 
V.  Hauptmann,  91  N.  Y.  App.  Div.  197,  86 
N.  Y.  Suppl.  427;  Bernhsimer  v.  Schmid,  73 
N.  Y.  App.  Div.  434,  77  N.  Y.  Suppl.  138 
[affirming  71  N.  Y.  App.  Div.  244,  75  N.  Y. 
Suppl.  899];  Buckley  v.  Buckley,  11  Barb. 
43;  Rank  v.  Grote,  50  N.  Y.  Super.  Ct.  275; 
Greenwood  v.  Marvin,  11  N.  Y.  St.  235; 
Tarbel  v.  Bradley,  7  Abb.  N.  Gas.  273  [af- 
firmed in  86  N.  Y.  280]  ;  Buchan  v.  Sumner, 
2  Barb.  Ch.  165,  47  Am.  Dec.  305. 

Ohio. —  Rammelsberg  v.  Mitchell,  29  Ohio 
St.  22;  Ludlow  v.  Cooper,  4  Ohio  St.  1. 

Pennsylvwnia. —  Moore  v.  Wood,  171  Pa.  St. 
365,  33  Atl.  63;  Brown  v.  Beecher,  120  Pa. 
St.  590,  15  Atl.  608,  (1888)  12  Atl.  68; 
West  Hickory  Min.  Assoc.  v.  Reed,  80  Pa.  St. 
38;  Foster's  Appeal,  74  Pa.  St.  391,  15  Am. 
Rep.  553;  Meily  v.  Wood,  71  Pa.  St.  488,  10 
Am.  Eep.  719;  Moderwell  v.  MuUison,  21  Pa. 
St.  257;  In  re  Welles,  4  Lack.  Leg.  K  135. 

South  Carolina. —  Boyce  v.  Coster,  4  Strobh. 
Eq.  25. 

Virginia. —  Digg  V.  Brown,  78  Va.  292; 
Davis  V.  Christian,  15  Gratt.  11  qucere.  But 
see  Pierce  v.  Trigg,  10  Leigh  406. 

United  States. —  Shanks  v.  Klein,  104  U.  S. 
18,  26  L.  ed.  635  [affirming  14  Fed.  Gas.  No. 
7,870,  15  Alb.  L.  J.  (N.  Y.)  16] ;  In  re  Cod- 
ding, 9  Fed.  849 ;  Hoxie  v.  Carr,  12  Fed.  Cas. 
No.  6,802,  1  Sumn.  173 ;  Lyman  v.  Lyman,  15 
I'ed.  Cas.  No.  8,628,  2  Paine  11;  Marrett  v. 
Murphy,  16  Fed.  Cas.  No.  9,103,  11  Nat. 
Bankr.  Reg.  131.  In  Hiscoek  v.  Jaycox,  12 
Fed.  Cas.  No.  6,531,  12  Nat.  Bankr.  Reg.  507, 
where  a  party  alleges  that  real  estate  im- 
pressed with  the  character  of  personalty  has 
lost  that  character,  the  onus  is  on  him  to 
show,  not  only  that  the  partnership  creditors 
have  been  paid,  but  that,  as  between  them- 
selves, the  accounts  of  the  partners  have  been 
adjusted. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  108. 

Power  to  dispose  of  firm  realty. —  Where 
land  is  partnership  stock,  it  never  becomes 
personalty,  even  during  the  continuance  of 


the  firm,  so  as  to  give  one  partner  power  to 
dispose  of  the  firm  interest  in  it.  Foster's 
Appeal,  74  Pa.  St.  391,  15  Am.  Rep.  553. 

Except  as  to  conveyance  under  the  statute 
of  frauds,  where  real  estate  is  made  partner- 
ship property,  the  efi'ect  for  all  partnership 
purposes  is  to  change  it  into  personalty.  Fos- 
ter V.  Barnes,  81  Pa.  St.  377. 

58.  Alabama. —  Davis  v.  Smith,  82  Ala.  198, 
2  So.  897. 

Illinois. —  Nicoll  v.  Ogden,  29  111.  323,  81 
Am.  Dec.  311. 

Neio  Jersey. —  Maddock  v.  Astbury,  32  N.  J. 
Eq.  181. 

New  York. —  Darrow  v.  Calkins,  154  N.  Y. 
503,  49  N.  E.  61,  61  Am.  St.  Rep.  637,  48 
L.  R.  A.  299 ;  Barney  v.  Pike,  94  N.  Y.  App. 
Div.  199,  87  N.  Y.  Suppl.  1038. 

Ohio. —  Ludlow  V.  Cooper,  4  Ohio  St.  1. 

Pennsylvania. —  Leaf's  Appeal,  105  Pa.  St. 
505. 

Virginia. —  Davis  v.  Christian,  15  Gratt. 
11;  Pierce  v.  Trigg,  10  Leigh  406. 

United  States. —  Hiscoek  v.  Jaycox,  12  Fed. 
Cas.  No.  6,531,  12  Nat.  Bankr.  Reg.  507. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  108. 

59.  Lindsay  v.  Race,  103  Mich.  28,  61  N.  W. 
271 ;  Hardin  v.  Dolge,  46  N.  Y.  App.  Div.  416, 
61  N.  Y.  Suppl.  753;  Hayes  v.  Treat,  178  Pa. 
St.  310,  35  Atl.  987;  Bosworth  v.  Hopkins,  85 
Wis.  50,  55  N.  W.  424. 

60.  Chamberlin  v.  Chamberlin,  44  N.  Y. 
Super.  Ct.  116;  Goepper  v.  Kinsinger,  39 
Ohio  St.  429;  Steward  v.  Blakeway,  L.  R.  4 
Ch.  603  [affirming  L.  R.  6  Eq.  479]  ;  Burdon 
V.  Barkus,  4  De  G.  F.  &  J.  42,  8  Jur.  N.  S. 
656,  31  L.  J.  Ch.  521,  7  L.  T.  Rep.  N.  S.  116, 
65  Eng.  Ch.  34,  45  Eng.  Reprint  1098. 

61.  Michigan. —  Lindsay  v.  Race,  103  Mich. 
28,  61  N.  W.  271  (while  the  fact  that  funds 
of  the  copartnership  have  been  used  in  paying 
for  the  lands,  when  originally  purchased  or 
subsequently,  is  not  conclusive  of  this  intent, 
yet  it  is  persuasive  evidence ;  and  when,  as 
in  this  case,  it  is  accompanied  by  the  entry 
of  the  transaction  on  the  firm  books  as  a  co- 
partnership transaction,  under  circumstances 
M'hich  import  a  daily  declaration  that  it  was 
so  regarded,  is  convincing)  ;  Williams  v.  Shel- 
den,  61  Mich.  311,  28  N.  W.  115;  Continental 
Imp.  Co.  V.  Phelps,  47  Mich.  299,  11  N.  W. 
167;  Merritt  v.  Dickey,  38  Mich.  41. 
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although  undoubtedly  the  burden  of  proof  is  upon  him  who  alleges  that  the 
ownership  does  not  accord  with  the  legal  title."* 

2.  Admissibility.  Parol  evidence  is  admissible  to  show  that  land,  which  has 
been  deeded  to  one  or  more  of  the  partners,  as  individuals,  is  partnership  prop- 
erty, when  the  question  of  ownership  arises  between  the  partners,  or  their  heirs 
and  personal  representatives,''^  and  such  evidence  is  generally  held  to  be  admissible 
in  controversies  between  the  creditoi's  of  the  title  holding  partners  and  other 
persons.®* 

3.  Weight  and  Sufficiency.  The  weight  and  sufficiency  of  evidence  offered  to 
show  that  particular  property  is  owned  by  the  firm  or  by  a  partner  or  partners  as 
individuals  is  to  be  determined  by  the  general  rules  on  the  subject.® 

G.  Conversion  of  Firm  Into  Individual  Property  —  l.  Power  to  Convert 
—  a.  In  General.  There  can  be  no  doubt  that  members  of  a  partnership  have 
the  power  to  convert  the  joint  property  of  the  firm  into  separate  property  of  one 
or  more  of  the  individual  partners;  and  that  such  conversion,  iinless  fraudulent, 
will  bind  not  only  themselves  but  all  other  persons,  whether  creditors  or  pur- 
chasers.®"   But  this  power  does  not  belong  to  any  one  member  nor  to  any  number 


Minnesota. —  Hardin  v.  Jamisoiij  60  Minn. 
348,  62  N.  W.  394. 

New  York. — Fairehild  v.  Fairchild,  64  N.  Y. 
471. 

Pennsylvania. —  Hayes  v.  Treat,  178  Pa.  St. 
310,  35  Atl.  987;  Collner  v.  Greig,  137  Pa.  St. 
606,  20  Atl.  938,  21  Am.  St.  Rep.  899;  War- 
riner  v.  Mitchell,  128  Pa.  St.  153,  18  Atl. 
337. 

United  States. —  Hammond  v.  Hopkins,  143 
U.  S.  224,  12  S.  Ct.  418,  36  L.  ed.  134. 

England. — Ex  p.  Neale,  3  De  G.  F.  &  J.  645, 
7  Jur.  N.  S.  715,  30  L.  J.  Bankr.  25,  4  L.  T. 
Rep.  N.  S.  601,  9  Wkly.  Rep.  892,  64  Eng.  Ch. 
505,  45  Eng.  Reprint  1029. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  109. 

62.  Lindsay  v.  Race,  103  Mich.  28,  36,  61 
N.  W.  271  ("  While,  in  view  of  the  subsequent 
entries  in  the  books,  it  is  not  altogether  clear 
that  the  parties  did  not  intend  this  as  a  firm 
transaction,  yet,  as  the  burden  of  proof  rests 
upon  the  complainant  to  remove  the  strong 
presumption  which  arises  from  the  form  ol 
the  written  instruments, —  if,  indeed,  they  are 
not  sufficiently  specific  to  be  conclusive, —  we 
hold  that  these  lands  should  not  be  treated 
as  copartnership  property")  ;  Hayes  V.  Treat, 
178  Pa.  St.  310,  323,  35  Atl.  987  ("Tlie  im- 
portance to  be  given  to  the  fact  that  the  prop- 
erty had  been  bought  for  some  partnership 
purpose  is  illustrated  by  Coder  v.  Huling,  27 
Pa.  84,  where  it  was  held  that  if  the  property 
had  not  been  purchased  for  the  use  of  the 
firm  the  payment  of  the  purchase  money, 
standing  alone,  would  not  rebut  the  presump- 
tion arising  from  a  deed  made  to  the  indi- 
vidual partners  ") . 

63.  Hayes  v.  Treat,  178  Pa.  St.  310,  35  Atl. 
087. 

64.  Rhnrwood  v.  St.  Paul,  etc.,  R.  Co.,  21 
Minn.  127;  Kairchild  v.  Fairehild,  04  N.'  Y. 
471;  Ilubhard  v.  Moore,  07  Vt.  532,  32  Atl. 
405;  Bird  r.  Morrison,  12  Wis.  138.  Compare 
Otis  V.  Sill,  8  liarl).  (N.  Y.)  102. 

In  Pennsylvania  it  has  boon  held  that,  as 
agiiinst  Hucli  crcditorH,  an  intention  to  bring 
real  ('Htat<i  into  pariiii'rslii))  must  be  mani- 
fcsted  by  (h'.ctl  or  writing  placed  on  record; 
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that  parol  evidence  is  inadmissible  to  show 
that  real  estate  conveyed  to  two  persons  as 
tenants  in  common  was  purchased  and  paid 
for  by  them  as  partners  and  was  partnership 
property.  Holt's  Appeal,  98  Pa.  St.  257; 
Titusville  Second  Nat.  Bank's  Appeal,  83  Pa. 
St.  203;  Ebbert's  Appeal,  70  Pa.  St.  79:  Le- 
fevre's  Appeal,  69  Pa.  St.  122 ;  Ridgway's  Ap- 
peal, 15  Pa.  St.  177,  53  Am.  Dec.  586;  Hale  v. 
Henrie,  2  Watts  143,  27  Am.  Dec.  289. 

65.  See,  generally.  Evidence.  And  see  Ro- 
velsky  v.  Brown,  92  Ala.  522,  9  So.  182,  25 
Am.  St.  Rep.  83;  Booher  v.  Perrill,  140  Ind. 
529,  40  N.  E.  36;  Lucas  v.  Cooper,  23  S.  W. 
959,  15  Ky.  L.  Rep.  642;  Hake  v.  Coach,  107 
Mich.  197,  65  N.  W.  209;  Russell  v.  Miller, 
26  Mich.  1 ;  Wolf  V.  Kahn,  62  Miss.  814. 

Joint  purchase,  ownership,  and  use. —  If  the 
evidence  discloses  only  the  fact  that  two  or 
more  persons  have  jointly  purchased,  owned, 
and  used  the  property  in  question,  firm  owner- 
ship is  not  established.  Lushton  State  Bank 
V.  O.  S.  Kelly  Co.,  47  Nebr.  678,  66  N.  W. 
619;  Harris  v.  De  Raismes,  (N.  J.  Ch.  1897) 
38  Atl.  637. 

Purchase  by  a  firm  for  firm  purposes. —  Un- 
disputed evidence  that  the  property  in  ques- 
tion was  purchased  by  a  firm  for  firm  pur- 
poses establishes  that  it  is  firm  property. 
Heald  v.  Macgowan,  14  N.  Y.  Suppl.  280. 

When  the  evidence  is  conflicting,  or  the  in- 
ference to  be  drawn  from'  it  as  to  ownership 
is  uncertain,  a  verdict  of  the  jury  either  for 
or  against  firm  ownership  will  be  sustained, 
on  appeal.  Lindsay  v.  Race,  103  Mich.  28,  61 
N.  W.  271;  Williams  v.  Sheldon,  61  Mich. 
311,  28  N.  W.  115. 

66.  Florida.— West  v.  Chasten,  12  Fla.  315. 
(Icorqia. —  Upson  v.  Arnold,  19  Ga.  190,  63 

Am.  Doe.  302. 

loma. —  Frederick  v.  Cooper,  3  Iowa  171. 

Kentucky. —  Jones  v.  T^usk,  2  Melc.  356, 
the  right  of  the  partners  unitedly  io  dispose 
of  (ho  firm  property  in  ilio  same  in  all  re- 
H])('cts  as  the  right  which  an  individual  has 
to  control  luul  diH]ioHP  of  his  property. 

Masnachusclls. —  Richards  v.  Manson,  101 
Mass.  482. 
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of  members  less  than  all,  unless  it  has  been  delegated  by  all.  Hence  a  partner 
does  not  work  a  conversion  of  firm  into  individual  property  by  transferring  liia 
interest  to  an  outsider,^''  or  even  to  one  of  several  copartners,^  nor  is  such  a  con- 
version wrought  by  the  several  transfers  of  each  partner's  interest ;  it  requires  a 
joint  act  of  all  the  partners.^''  It  follows  that  an  individual  partner  has  no  right 
to  demand  a  portion  of  firm  propert}'.™ 

b.  When  the  Firm  Is  Insolvent.  The  voluntary  conversion  of  the  firm  estate 
into  the  separate  estate  of  a  partner  when  the  firm  is  insolvent  is  generally  held 
invalid,  as  a  transfer  intended  to  hinder,  delay,  and  defraud  firm  creditors.''' 
Moreover  such  a  transfer  is  deemed  voluntary,  when  the  only  consideration  there- 
for is  the  insolvent  transferee's  promise  to  pay  the  firm  debts.''^  Some  courts, 
however,  decline  to  treat  a  voluntary  conversion  as  invalid  against  firm  creditors, 
on  the  ground  that  such  creditors  have  no  claim,  until  judgment  and  execution, 
upon  firm  assets,  except  a  derivative  one  through  the  partners  ;  and  if  the  part- 
ners surrender  their  lien  or  right  to  have  firm  assets  first  applied  to  firm  debts, 
such  surrender  destroys  the  very  foundation  of  the  creditors'  claim,  and  leaves 
them  remediless.  The  only  exception  to  the  rule,  according  to  these  courts,  is 
when  the  transfer  is  actually  fraudulent.''^^ 

2.  What  Amounts  to  a  Conversion.  No  writing  is  necessary,  nor  is  any  par- 
ticular form  of  contract  required,  in  order  to  effect  a  conversion  of  the  firm  into 


Montana. —  Meadowcraft  v.  Walsh^  15 
Mont.  544,  39  Pac.  914;  Lindley  V.  Davis,  7 
Mont.  206,  14  Pac.  717. 

New  York. —  Crosby  v.  Nichols,  3  Bosw. 
450. 

Oregon. —  McKinney  v.  Baker,  9  Oreg.  74, 
when,  upon  the  dissolution  of  a  firm,  it  is 
agreed  that  one  partner  shall  take  title  to 
the  assets  and  pay  the  debts,  "  this  is  a  sale 
by  the  firm,  upon  a  sufficient  consideration, 
and  ...  all  the  title  which  the  firm  had 
in  the  property  passes  to  the  individual  part- 
ner and  becomes  his  individual  property." 

Rhode  Island. —  Beckwith  v.  Manton,  12 
E.  I.  442. 

Tennessee. —  Hickerson  v.  McFaddin,  1 
Swan  258. 

Vermont. — Allen  v.  Thrall,  10  Vt.  234. 

Wisconsin. —  Fisher  v.  Vaughan,  75  Wis. 
609,  44  N.  W.  831,  833. 

United  States. —  Huiskamp  v.  Moline 
Wagon  Co.,  121  U.  S.  310,  7  S.  Ct.  899,  30 
L.  ed.  971 ;  In  re  Great  Western  Tel.  Co.,  10 
Fed.  Cas.  No.  5,740,  5  Biss.  363. 

England.—  Bolton  v.  Puller,  1  B.  &  P.  539, 
4  Rev.  Eep.  723;  Eoc  p.  Walker,  4  De  G.  F. 
&  J.  509,  6  L.  T.  Rep.  N.  S.  631,  10  Wkly. 
Rep.  656,  65  Eng.  Ch.  396,  45  Eng.  Reprint 
1281;  Campbell  v.  Mullett,  2  Swanst.  551, 
19  Rev.  Rep.  127,  36  Eng.  Reprint  727;  Ex  p. 
Ruffin,  6  Ves.  Jr.  119,  5  Rev.  Rep.  237,  31 
Eng.  Reprint  970. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  112,  113. 

67.  Menagh  v.  Whitwell,  52  N.  Y.  146,  11 
Am.  Rep.  683. 

68.  Ex  p.  Burnaby,  1  Cook  Bankr.  L.  (4th 
ed.)  253.  Compare  Doner  v.  Stauff'er,  1 
Penr.  &  W.  (Pa.)  198,  21  Am.  Dec.  370, 
holding  that  the  successive  sales  of  each 
partner's  interest  in  firm  property  had  the 
same  result  as  thoiigh  the  property  had  been 
sold  on  an  execution  against  both. 

69.  Smith  v.  Heineman,  118  Ala.  195,  24 


So.  364,  72  Am.  St.  Eep.  150;  Upson  v.  Ar- 
nold, 19  Ga.  190,  63  Am.  Dec.  302;  Menagh 
V.  Whitwell,  52  N.  Y.  146,  11  Am.  Rep.  683; 
Ex  p.  Ruffin,  6  Ves.  Jr.  119,  5  Eev.  Eep. 
237,  31  Eng.  Eeprint  970. 

When  an  outgoing  partner  sells  all  his  in- 
terest in  the  firm  to  an  incoming  partner, 
with  the  consent  of  the  partners,  the  title 
of  the  old  firm  is  converted  into  the  title  of 
the  new  firm,  and  the  outgoing  partner  hag 
no  longer  any  interest  which  he  can  convey. 
Collner  v.  Greig,  137  Pa.  St.  606,  20  Atl.  983, 
21  Am.  St.  Eep.  899. 

70.  Pennybacker  v.  Leary,  65  Iowa  220,  21 
N.  W.  575;  Craighead  v.  Pike,  (N.  J.  Ch. 
1897)  38  Atl.  296;  Mendenhall  v.  Benbow, 
84  N.  C.  646;  Wild  v.  Milne,  26  Beav.  504,, 

53  Eng.  Eeprint  993. 

Partition. —  After  firm  creditors  have  been 
paid,  either  partner  may  maintain  an  action 
for  partition.  Molineaux  v.  Eaynolds,  54 
N.  J.  Eq.  559,  35  Atl.  536. 

71.  Teague  v.  Lindsey,  106  Ala.  266,  17  So. 
538;  Jackson  Bank  v.  Durfey,  72  Miss.  971, 
18  So.  456,  48  Am.  St.  Eep.  596,  31  L.  E.  A. 
470;  Bannister  v.  Miller,  54  N.  J.  Eq.  121, 
32  Atl.  1066;  In  re  Kemptner,  L.  E.  8  Eq. 
286,  21  L.  T.  Eep.  N.  S.  223,  17  Wkly.  Eep. 
818. 

Under  the  present  Federal  Bankruptcy  Act, 

which  treats  a  partnership  as  an  entity,  it 
has  been  held  that  after  a  firm  is  insolvent 
a  partner  cannot,  by  a  transfer  of  his  in- 
terests to  his  copartners,  convert  the  firm 
assets  into  the  separate  estate  of  the  copart- 
ners. Earle  v.  Art  Library  Pub.  Co.,  95  Fed. 
544. 

72.  Ex  p.  Mayou,  4  De  G.  J.  &  S.  664,  11 
Jur.  N.  S.  433,  34  L.  J.  Bankr.  25,  12  L.  T. 
Eep.  N.  S.  254,  13  Wkly.  Rep.  629,  69  Eng. 
Ch.  508,  46  Eng.  Reprint  1076. 

73.  Purple  v.  Farrington,  119  Ind.  164,  21 
N.  E.  543,  4  L.  R.  A.  535:  Werner  v.  Her, 

54  Nebr.  576,  74  N.  W.  833;  Huiskamp  V. 
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separate  property .''^^  Sucli  a  conversion  is  not  accomplislied,  however,  by  an 
executory  agreement  merely.  So  long  as  the  transferee  has  not  performed  a 
condition  imposed  upon  him  by  the  contract  the  property  remains  that  of  the 
lirm.''^  It  is  well  settled  that  a  partner  cannot  convert  firm  property  into  his  indi- 
vidual property  by  using  it  to  pay  his  separate  debts,  without  the  consent  of  his 
copartners.^®  If  he  does  so  use  it,  however,  there  are  serious  difficulties  in  the 
way  of  a  legal  action  by  the  firm  or  by  his  defrauded  associates."  But  equity 
will  afford  relief  by  requiring  the  separate  creditors  to  restore  the  property  or  to 
pay  its  value.™ 

V.  MUTUAL  RIGHTS,  DUTIES,  AND  LIABILITIES  OF  PARTNERS. 

A.  Firm  Business  and  Property — I.  Nature  of  Obligation  Between  Part- 
ners. While  partnership  articles  generally  contain  a  pi-ovision  that  each  partner 
will  be  true  and  just  in  his  partnership  dealings,  such  a  clause  is  unnecessary,  for 
the  very  relation  of  partnership  imposes  upon  the  members  of  the  firm  the  obli- 
gation of  acting  with  the  utmost  good  faith  toward  each  other.'''  This  obligation 
rests  upon  partners  not  only  during  the  life  of  the  partnership,  but  extends  to 
their  statements  and  dealings,  while  negotiating  for  the  formation  of  the  partner- 
ship, as  well  as  for  the  purchase  or  sale  of  a  partner's  share  and  matters  incident 
to  winding  up  firm  affairs.^" 


Moline  Wagon  Co.,  121  U.  S.  310,  7  S.  Ct. 
899,  30  L.  ed.  971. 

74.  West  V.  Chasten,  12  Fla.  315;  Frederick 
V.  Cooper,  3  Iowa  171;  In  re  Great  Western 
Tel.  Co.,  10  Fed.  Cas.  No.  5,740,  5  Biss.  363; 
Pilling  V.  Pilling,  3  De  G.  J.  &  S.  162,  68 
Eng.  Ch.  124,  46  Eng.  Reprint  599. 

75.  Fitzgerald  v.  Christi,  20  N.  J.  Eq.  90; 
Koningsburg  v.  Launitz,  1  E.  D.  Smith 
(N.  Y.)  215;  Ex  -p.  Wheeler,  Buck  25. 

76.  Brickett  v.  Downs,  163  Mass.  70,  39 
N.  E.  776;  Rogers  v.  Batehelor,  12  Pet. 
(U.  S.)  221,  9  L.  ed.  1063. 

77.  Church  v.  Chicago  First  Nat.  Bank,  87 
111.  68;  Homer  v.  Wood,  11  Cush.  (Mass.) 
62;  Craig  v.  Hulschizer,  34  N.  J.  L.  363; 
Calkins  v.  Smith,  48  N.  Y.  614,  8  Am.  Rep. 
675;  Felter  v.  Maddock,  11  Misc.  (N.  Y.) 
297,  32  N.  Y.  Suppl.  292,  1  N.  Y.  Annot.  Cas. 
92;  Jones  V.  Yates,  9  B.  &  C.  532,  7  L.  J. 
K.  B.  0.  S.  217,  4  M.  &  R.  613,  17  E.  C.  L. 
241,  in  which  Lord  Tenterden  asserts  that 
a  person  has  never  been  allowed  as  a  plain- 
till'  in  a  court  of  law  to  rescind  his  own 
act,  on  the  ground  that  such  act  was  a  fraud 
on  some  other  person,  even  though  the  de- 
fraudftd  person  was  obliged  to  join  plaintiif 
with  himself  in  the  action,  because  of  their 
joint  title  to  the  projjerty  fraudulently  trans- 
feired. 

Transfers  void. —  The  courts  of  some  states 
hav<!  trcntcd  such  transfers  as  void,  and  have 
perinlttcd  actions  at  law  to  recover  the  prop- 
erly tlms  transferred.  Thomas  v.  rciiuricli, 
28  "Ohio  St.  55;  I'urdy  v.  Powers,  6  Pa.  St. 
4!)2;  VilcH  V.  Jiangs,  36  Wis.  131. 

78.  JVlorriHon  v.  Austin  State  Bank,  213  111. 
472,  72  N.  E.  HOD,  104  Am.  St.  Rop.  225 
[rmcrnhiq  113  111.  App.  051];  Cliurcli  V. 
(;i)icngo  First  Nat.  Bank,  87  111.  08;  Piorcy 
V.  Kyimoy,  L.  II.  12  K(|.  69,  40  L.  .1.  Ch.  404, 
10  Wicly".  Rep.  710;  Midiiitid  \i.  Vo.  v.  Tay- 
lor, H  II.  L.  Cas.  751,  8  Jwr.  N.  S.  41!),  31 
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L.  J.  Ch.  336,  6  L.  T.  Rep.  N.  S.  73,  10  Wkly. 
Rep.  332,  11  Eng.  Reprint  624. 

79.  Wiggins  v.  Markham,  131  Iowa  102,  108 
N.  W.  113;  Bloom  v.  Lofgren,  64  Minn.  1,  65 
N.  W.  960;  Mitchell  v.  Reed,  61  N.  Y.  123, 
19  Am.  Rep.  252.  See  also  Rutan  v.  Huck, 
30  Utah  217,  83  Pac.  833. 

The  obligation  is  especially  stringent  upon 
a  partner  who  is  managing  the  business  in 
the  absence  of  his  associates,  or  whose  posi- 
tion has  enabled  him  to  acquire  a  more 
thorough  knowledge  of  partnership  interests 
than  his  copartners  possess.  Tennant  v.  Dun- 
lop,  97  Va.  234,  33  S.  E.  620;  Brooks  v. 
Martin,  2  Wall.  (U.  S.)  70,  17  L.  ed.  732. 

80.  Arkansas. —  Howell  v.  Harvey,  5  Ark. 
270,  39  Am.  Dec.  376. 

California. —  Richards  v.  Fraser,  122  Cal. 
456,  55  Pac.  246;  Meyers  v.  Merillion,  118 
Cal.  352,  50  Pac.  662. 

Colorado. —  Caldwell  v.  Davis,  10  Colo.  481, 
15  Pac.  696,  3  Am.  St.  Rep.  599. 

Illinois. —  Roby  V.  Colehour,  135  111.  300, 
25  N.  E.  777. 

Minnesota. —  Bloom  v.  Lofgren,  64  Minn.  1, 
05  N.  W.  960,  in  their  dealings  with  each 
other,  partners  occupy  positions  of  trust,  and 
are  required  to  exercise  the  most  scrupulous 
good  faith  toward  each  other.  Nor  is  this 
requirement  confined  to  persona  who  are 
actually  copartners,  but  it  extends  to  those 
negotiating  for  a  partnership  not  yet  formed. 

Ncio  Jersey. —  Powell  v.  Cash,  54  N.  J.  Eq. 
218,  34  Atl.  131. 

Nero  York. —  Butler  v.  Prentiss,  158  N.  Y. 
49,  62  N.  E.  652;  Harlow  v.  La  Brum,  151 
N.  Y.  278,  45  N.  E.  859. 

I'cnHsi/lvania. —  Bast's  Appeal,  70  Pa.  St. 
301 :  Lacy  r.  llall,  37  Pa.  St.  360;  Portsmouth 
■V.  Donaldson,  32  Pa.  St.  202,  72  Am.  Dec. 
782. 

i^oulh  Dakota. —  Davenport  v.  Buchanan,  0 
S.  D.  376,  01  N.  W.  47. 
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2.  Construction  of  Partnership  Articles.  Partnersliip  articles  are  subject  to 
the  same  general  rules  of  coastriietion  as  are  other  written  agreements.^^  If 
their  provisions  are  explicit  and  unequivocal  and  do  not  violate  the  duty  of  good 
faith  which  each  partner  owes  his  associates,  it  is  unnecessary  to  invoke  rules  of 
construction.^^  When  the  meaning  of  the  articles  is  not  perfectly  clear,  the  court 
will  strive  to  so  canstrue  them  as  to  carry  out  the  intention  of  the  parties.^^ 
Generally  all  prior  negotiations  will  be  deemed  merged  in  the  written  contract.^^ 
If  the  parties  have  put  a  particular  construction  upon  the  articles,  this  will  be 
enforced  by  the  courts,  even  though  it  results  in  modifying  or  even  in  canceling 
certain  express  stipulations.^^ 

3.  Forfeiture  of  Interest  and  Recovery  of  Bonus.  The  law  does  not  favor  for- 
feitures, and  it  does  not  treat  the  mere  failure  of  one  partner  to  pay  his  share  of 
capital,  or  of  firm  expenses,  or  of  hrni  debts,  or  to  charge  himself  on  the  firm's 
books  with  moneys  received  on  behalf  of  the  firm,  as  a  cause  for  forfeiting  his 
interest  in  the  firm  property.^*^  Such  a  failure  may  bar  him  from  a  speciric  per- 
formance of  certain  provisions  of  the  partnership  contract ;  but  it  will  not  jus- 
tify his  copartners  in  exercising  the  powers  of  a  court  of  equity  and  ejecting  him 
from  the  partnership.^^  It  is  not  infrequent  for  a  partner  to  pay  a  jjremium  or 
bonus  for  admission  to  a  partnership.  In  such  a  case,  if  a  partnership  is  dissolved 
before  the  expiration  of  the  term  for  which  it  is  formed,  otlierwise  than  by  death, 
the  English  statute  authorizes  the  court  to  order  the  repayment  of  the  premium, 


Virginia. —  Tennant  v.  Dunlop,  97  Va.  234, 

33  S.  E.  620. 

United  States. —  Williamson  v.  Monroe,  101 
Fed.  322;  Miller  v.  O'Boyle,  89  Fed.  140. 
Enqland. —  Burton  v.  Wookev,  6  Madd.  367, 

23  Rev.  Rep.  249,  56  Eng.  Reprint  1131;  Faw- 
cet  V.  Whitehouse,  1  Russ.  &  M.  132,  4  L.  J. 
Ch.  0.  S.  6'4,  8  L.  J.  Ch.  O.  S.  50,  5  Eng.  Ch. 
132,  39  Ens.  Reprint  51;  Const  v.  Harris, 
Turn.  &  R.  496,  24  Rev.  Rep.  108,  12  Eng.  Ch. 
496,  37  Eng.  Reprint  1191;  Featherstonhaugh 
V.  Fenwick,  17  Ves.  Jr.  298,  11  Rev.  Rep.  77, 

34  Eng.  Reprint  115. 

See  also  supra,  III,  A,  1,  j;  infra,  VII; 
IX. 

81.  See,  generally.  Contracts.  And  see 
Bird  V.  Hamilton,  VValk.  (ilich.)  361;  Bevan 
V.  Webb,  [1901]  2  Ch.  59,  70  L.  J.  Ch.  536, 
84  L.  T.  Rep.  N.  S.  609,  49  Wkly.  Rep.  548. 

82.  Lingen  v.  Simpson,  1  Sim.  &  St.  600, 

24  Rev.  Rep.  249,  1  Eng.  Ch.  600,  57  Eng. 
Reprint  236 ;  Akhurst  v.  Jackson,  1  Swanst. 
85,  36  Eng.  Reprint  308,  1  Wils.  Ch.  47,  37 
Eng.  Reprint  22. 

83.  Colorado. —  Black  v.  Ostrander,  1  Colo. 
App.  272,  28  Pac.  723. 

Illinois.- — Ingraham  v.  Mariner,  194  111. 
269,  62  N.  E.^609;  Burgess  v.  Badger,  124 
111.  288,  14  N.  E.  850. 

Louisiana. —  Louisiana  Nat.  Bank  v.  Scott, 
42  La.  Ann.  785,  7  So.  720. 

Massachusetts. —  Funck  v.  Haskell,  132 
Mass.  580;  Grant  v.  Bryant,  101  Mass.  567. 

2\'ew  Jersey. —  Bunnell  v.  Henderson,  23 
N.  J.  Eq.  174. 

Neiv  York. —  Stoughton  v.  Lynch,  1  Johns. 
Ch.  467. 

Oliio.-^  Hayes  v.  Fish,  36  Ohio  St.  498. 

Pennsylvania. —  Smith  v.  Ewing,  151  Pa. 
St.  256,  25  Atl.  62;  Herman  v.  Potamkin,  24 
Pa.  Super.  Ct.  11. 

Wisconsin. —  White  v.  Magann,  65  Wis.  86, 
26  N.  W.  260. 


United  States. —  Simonton  v.  Sibley,  122 
U.  S.  220,  7  S.  Ct.  1351,  30  L.  ed.  1225. 

England. —  Walker  v.  Harris,  Anstr.  245 ; 
Cooke  V.  Benbow,  3  De  G.  J.  &  S.  1,  6  New 
Eep.  135,  68  Eng.  Ch.  1,  46  Eng.  Reprint 
538. 

Canada. —  Wilson  v.  McCarty,  25  Grant  Ch. 
(U.  C.)  152. 
See  38  Cent.  Dig.  tit.  "Partnership,"  §  115. 

84.  Burgess  v.  Badger,  124  111.  288,  14 
N.  E.  850;  Boardman  v.  Close,  44  Iowa  428. 

85.  Boyd  v.  Mynatt,  4  Ala.  79  (stipulations 
in  the  articles  not  acted  on  by  the  parties 
are  to  be  treated  as  if  they  were  entirely 
omitted)  ;  Rathbun  V.  McConnell,  27  Nebr. 
239,  42  N.  W.  1042  (the  construction  put 
upon  ambiguous  terms  by  the  parties  will  con- 
trol); Spears  v.  Willis,  151  N.  Y.  443,  45 
N.  E.  849  [affirming  28  N.  Y.  Suppl.  1118] 
(holding  that  the  conduct  of  the  parties 
showed  that  the  business  carried  on  was  that 
contemplated  by  the  articles)  ;  Snyder  v.  Sea- 
man, 2  N.  Y.  App.  Div.  258,  37  N.  Y.  Suppl. 
696;  Southmayd's  Appeal,  5  Pa.  Cas.  1,  8 
Atl.  72  ( "  Alterations  or  constructions  made 
or  put  on  their  partnership  transactions,  and 
acquiesced  in  by  all  of  them  for  many  years, 
should  have  great  weight  in  ascertaining 
the  equities  between  them"). 

86.  Kimball  v.  Gearhart,  12  Cal.  27 ;  Kemp 
V.  Smith,  88  Iowa  725,  55  N.  W.  36  (in  this 
case  it  was  agreed  that  if  one  partner  wished 
to  withdraw  at  the  end  of  a  year  the  other 
would  repay  the  sum  paid  by  the  first  for  his 
interest  in  the  firm;  and  this  agreement  was 
enforced)  ;  Patterson  v.  Silliman,  28  Pa.  St. 
304;  Piatt  V.  Oliver,  19  Fed.  Cas.  No.  11,116, 
3  McLean  27  [affirmed  in  3  How.  (U.  S.) 
333,  11  L.  ed.  622], 

87.  Stevenson  v.  Dunlap,  7  T.  B.  Mon. 
(Ky.)  134. 

88.  Campbell  v.  Sherman.  4  Silv.  Sup. 
(N.  Y.)  6,  8  N.  Y.  Suppl.  630. 
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or  of  such  part  as  it  thinks  just.^^  In  tliis  country  tliere  is  but  little  judicial 
authority  upon  the  subject,  but  the  intimations  are  opposed  to  a  return  of  the 
premiara,  or  any  part  thereof,  except  in  the  case  of  fraud.* 

4.  Capital  of  the  Firm.  Partnership  may  exist  without  tlie  contribution  of 
tangible  property  of  any  kind  as  capital  stock.  The  contract  may  provide  for 
the  "  partners  mutual  exertion  of  influence  in  each  other's  favor, '"''or  in  tlie 
use  of  property  owned  by  one  or  more  of  the  partners  as  individuals'^^  or  in  the 
rendition  of  personal  services  by  one  or  all  of  the  partners.'^^  Whatever  is  con- 
tributed by  tiie  members  of  a  firm  as  capital  stock  becomes  firm  property,  and 
ceases  to  be  owned  by  the  contributor  as  an  individual.'^*  It  is  therefore  quite 
important  that  the  partnership  agreement  should  clearly  disclose  the  contriI:)Ution 
to  capital  made  by  each  partner,  and  whether  that  contribution  consists  in  the 
transfer  of  title  to  the  particular  property  or  in  its  use  only.^^ 

5.  Assumption  by  Firm  of  a  Partner's  Debts,  Tiie  individual  debts  of  part- 
ners, whether  contracted  in  establishing  tlie  partnership,  or  during  its  existence, 
may  be  converted  into  tlie  firm  debts,  by  the  mutual  consent  of  the  partners,  if 
the  firm  is  solvent.®^    Tlie  creditor,  claiming  the  benefit  of  such  an  assumption, 


89.  Brit.  Partn.  Act  (1890),  §  40.  And 
see  Wilson  v.  Johnstone,  L.  E.  16  Eq.  606, 
42  L.  J.  Ch.  668,  29  L.  T.  Eep.  N.  S.  93; 
Eooke  V.  Nisbet,  50  L.  J.  Ch.  588,  29  Wkly. 
Eep.  842;  Hamil  v.  Stokes,  4  Price  161,  18 
Eev.  Eep.  730;  Bond  v.  Milbourn,  20  Wkly. 
Eep.  197.  See  also  hifra,  IX,  C,  2,  b. 

90.  Carlton  v.  Cummins,  51  Ind.  478;  Swift 
V.  Ward,  80  Iowa  700,  45  N.  W.  1044,  11 
L.  E.  A.  302;  Boughner  v.  Black,  83  Ky.  521, 
4  Am.  St.  Eep.  174;  Eichards  v.  Todd,  127 
Mass.  167.    See  also  infra,  IX,  C,  2,  b. 

91.  Cheap  v.  Cramond,  4  B.  &  Aid.  663,  6 
E.  C.  L.  645;  Walden  v.  Sherburne,  15  Johns. 
409. 

92.  Alabama. —  Eapier  v.  Gulf  City  Paper 
Co.,  04  Ala.  330. 

Arkansas. —  Eushing  v.  Peoples,  42  Ark. 
390. 

Georgia. —  Dalton  City  Co.  v.  Dalton  Mfg. 
Co.,  33  Ga.  243. 

Indiana. —  Stumph  v.  Bauer,  76  Ind.  157. 

Minnesota. —  Hankey  v.  Becht,  25  Minn. 
212. 

Nebraska. —  Murphy  v.  Warren,  55  Nebr. 
215,  75  N.  W.  573. 

New  York. —  Champion  v.  Bostwick,  IS 
Wend.  175,  31  Am.  Dec.  376,  the  capital  stock 
may  consist  in  the  mere  use  of  property 
owned  by  the  individual  partners  -separately. 

M'iscon.<iin. —  Wood  v.  Beath,  23  Wis.  254. 

93.  Kentucky. —  Heran  v.  Hall,  1  B.  Mon. 
159,  35  Am.  Dec.  178. 

Massachusetts. —  Taft  v.  Buffum,  14  Pick. 
322. 

New  York. —  Dob  v.  Halsey,  16  Johns.  34, 
8  Am.  Dec.  293. 

North  Carolina. —  Holt  v.  Kernodle,  23 
N.  C.  109. 

Enqland. —  Ecid  v.  ITollinshcad,  4  B.  &  C. 
807,  7  D.  &  R.  444,  10  E.  (!.  L.  836;  Meyer 
V.  Sharpc,  2  Rose  124,  5  Taunt.  74,  1  ll  C.  h. 
49. 

94.  Bnidhnry  v.  KmiLli,  21  Me.  117;  Moli- 
neiiux  V.  RiiynoldH,  54  N.  J.  Kq.  559,  35  ALL 
iV.W  (ii,  ))iirt  of  llic  y<'arly  prolil.s  wiiH  ailded 
io  lh<;  cMiiilnl )  ;  I'roctor  V.  Proctor,  1  Oliii) 
S.  &.  ('.    I 'I.    Dec.  051,   1   Oliio  N.  P.  44; 


Buckingham  v.  Chicago  First  Nat.  Bank,  131 
Fed.  192,  65  C.  C.  A.  498,  12  Am.  Bankr. 
Eep.  465;  The  Herkimer,  Stew.  (Xova 
Scotia)  17  (a  license  to  trade  was  contributed 
as  capital ) . 

95.  Iowa. —  Frederick  v.  Cooper,  3  Iowa 
171. 

New  York. —  Guccione  v.  Scott,  21  Misc. 
410,  47  N.  Y.  Suppl.  475  [affirmed  in  33 
N.  Y.  App.  Div.  214,  53  N.  Y.  Suppl.  462], 
one  party's  failure  to  -contribute  his  entire 
share  of  capital  does  not  affect  his  right  to 
withdraw  what  he  did  contribute  as  provided 
by  the  contract. 

Ohio. —  Proctor  v.  Proctor,  1  Ohio  S.  &  C. 
PI.  Dec.  651,  1  Ohio  N.  P.  44. 

Pennsylvania. —  Delp  v.  Edlis,  190  Pa.  St. 
25,  42  Atl.  46'2;  Mathers  v.  Patterson,  33 
Pa.  St.  485. 

Tennessee. —  Boyers  v.  Elliott,  7  Humphr. 
204,  the  amount  of  capital  furnished  by  each 
partner  in  a  firm,  and  the  manner  of  paying 
it  in,  may  be  proved  by  other  evidence  than 
the  articles  of  copartnership. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  117. 

96.  Alabama. —  Teague  v.  Lindsey,  106  Ala. 
266,  17  So.  538,  individual  debts  contracted 
in  establishing  the  partnership. 

California. —  Kennedy,  etc..  Lumber  Co.  t). 
Taylor,  (1892)  31  Pae.  1122,  materials  bought 
l)j'  the  partners  before  the  partnership  was 
formed  but  used  by  the  firm. 

Iowa. —  In  re  Stewart,  02  Iowa  (?14,  17 
N.  W.  897,  firm  notes  given  to  take  up  in- 
dividual notes  of  a  partner. 

Louisiana. —  Wild  r.  l^rath,  27  La.  Ann. 
171  (firm  notes  given  for  price  of  projierty 
bought  by  one  jiartnor  and  turned  ovor  to  the 
firm)  ;  Dowd  r.  ]<;lstner,  23  La.  Ann.  056; 
Mousseaii  v.  Thobons,  19'  La.  Ann.  51(i. 

Michigan. —  Osborn  v.  Osborn,  3()  Mich.  48. 

Missouri. —  Mueller  i'.  Wiebraclit,  47  IMo. 
468. 

Nebraska.— mrt.]oit  r.  Smith.  1  Nobr. 
(UiiolL)  328.  95  N.  W.  601. 

A'r/r  Vor/f .— Larbig  r.  Pock.  174  N.  Y.  513, 
00  N.  E.  nil  \a/liriiiiii(i  09  N.  Y.  App.  Div. 
170,  74  N.  Y.  Suppl.  002 J;  Bato  v.  McDowell, 
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has  the  burden  of  showing  the  mutual  consent  of  the  partners,"  and  a  valid  con- 
sideration for  the  firm's  promise  to  discharge  the  debt.^^  If  he  establishes  these 
facts  ami  the  further  fact  of  novation,  that  is,  that  the  obligation  of  the  firm  has 
been  accepted  by  him  in  satisfaction  of  his  claim  against  the  partner  individually, 
there  is  no  doubt  that  he  can  enforce  the  new  obligation,^^  and  according  to  some 
of  the  decisions  even  without  such  novation  he  can  enforce  it.^ 

6.  Advances  and  Loans  by  Partners  to  the  Firm.  When  there  is  an  express 
agreement  for  advances  by  one  or  more  of  the  partners,  it  will  determine  the 
rights  and  duties  of  the  firm  and  its  members  in  respect  of  such  advances.^  In 
the  absence  of  such  agreement,  each  partner  becomes  a  creditor  of  the  firm  and 
entitled  to  reimbursement  therefrom  for  all  moneys  advanced  and  personal  obli- 
gations incurred,  in  the  ordinary  and  proper  conduct  of  the  firm  afiairs,  or  in  the 
preservation  of  its  business  or  pi'operty.^ 

7.  Interest  on  Accounts  —  a.  In  General.  Interest  is  not  allowed  upon  part- 
nership accounts  generally,  until  after  a  balance  has  been  struck  on  a  settlement 


49  N.  Y.  Super.  Ct.  106;  Hutchinson  v. 
Smith,  7  Paige  2C. 

Tennessee. —  Gordon  v.  Joslin,  4  Hayw.  115. 

'Wisconsin. —  Hage  V.  Campbell^  7S  Wis. 
572,  47  N.  W.  179,  23  Am.  St.  Rep.  422; 
Haben  o.  Harshaw,  49  Wis.  379,  5  N.  W. 
S72. 

See  3S  Cent.  Dig.  tit.  "Partnership,"  §  118. 

97.  Dowd  V.  Elstner,  23  La.  Ann.  656; 
Mousseau  v.  Tliebens,  19  La.  Ann.  516;  KroU 
V.  Union  Trust  Co.,  133  Mich.  638,  95  N.  W. 
735. 

98.  Goodenow  v.  Jones,  75  III.  48;  George 
V.  Wanisley,  64  Iowa  175,  20  N.  W.  1  (con- 
sideration was  the  agreement  to  remain  in 
the  firm,  by  a  partner  witli  special  experi- 
ence, who  wished  to  retire)  ;  Siegel  v.  Chid- 

;  sey,  28  Pa.  St.  279,  70  Am.  Dec.  124;  Huston 
'  V.  Heyer,  3  Pa.  Dist.  533 ;  Merchants'  Bank 
r.  Thomas,  121  Fed.  306,  57  C.  C.  A.  374 
(consideration  was  the  transfer  of  assets  of 
a  business  to  tlie  firm ) . 

99.  Massachusetts. —  Wild  v.  Dean,  3  Allen 
579,  without  novation  the  creditor  of  the 
partner  cannot  avail  himself  of  the  contract 
of  assumption  by  the  firm. 

Michigan. —  Osborn  v.  Osborn,  36  Mich.  48, 
the  creditor  accepted  the  new  firm  as  her 
debtor  in  place  of  the  old  firm. 

Xebrdska. —  Bartlett  v.  Smith,  1  Nebr. 
(Unoff.)  328,  95  N.  W.  661. 

Wisconsin. —  Rice  V.  Wolff,  65  Wis.  1,  26 
N.  W.  181. 

United  States. — ^Merchants'  Bank  v.  Thomas, 
121  Fed.  306,  57  C.  C.  A.  374. 

England. —  Ex  p.  Sandham,  4  Deac.  &  C. 
812. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  118. 

1.  Case  V.  Ellis,  4  Ind.  App.  224,  30  N.  E. 
907  (it  is  well  settled  that  a  promise  upon 
good  consideration  made  for  the  benefit  of  a 
third  party  may  be  taken  advantage  of  and 
enforced  by  such  third  party  in  his  own 
name);  Arnold  v.  Nichols,  64  N.  Y.  117; 
Colt  V.  Wilder,  1  Edw.  (N.  Y.)  484;  Zell's 
Appeal,  111  Pa.  St.  532,  6  Atl.  107;  Jones 
V.  Bartlett,  50  Wis.  589,  7  N.  W.  655. 

2.  Von  Schmidt  V.  Von  Schmidt,  115  Gal. 
239,  46"  Pac.  1056  (one  partner  was  to  ad- 
vance the  expenses  of  cultivating  certain 
lands,  but  nothing  more)  ;  Flynn  v.  Seale,  2 


Cal.  App.  665,  84  Pac.  263;  McFadden  v, 
Leeka,  48  Ohio  St.  513,  28  N.  E.  874;  Magil- 
ton  V.  Stevenson,  173  Pa.  St.  560,  34  Atl.  235 
(it  was  agreed  that  M  should  in  no  event  be 
put  to  a  loss  of  more  than  one  thousand  two 
hundred  dollars,  hence  all  advances  by  him 
above  that  sum  had  to  be  borne  by  his  co- 
partners) ;  Evans  v.  Weatherhead,  24  R.  I. 
394,  53  Atl.  286  (a  memorandum  of  the  part- 
nership agreement  fixed  the  amount  of  one 
partner's  advance). 

3.  Arkansas. —  Niehol  v.  Stewart,  36  Ark. 
612,  advance  by  a  partner  to  buy  supplies 
and  tools  which  a  copartner  agreed  to  fur- 
nish. 

California. —  Silveira  v.  Reese,  (1903)  71 
Pac.  515. 

Georgia. —  Keaton  v.  Mayo,  71  Ga.  649. 

Illinois. —  Topping  v.  Paddock,  92  111.  92. 

Maine. —  Stevens  v.  Lunt,  19  Me.  70. 

Massachusetts. —  Williams  v.  Henshaw,  12 
Pick.  378,  23  Am.  Dec.  614. 

Michigan. —  Harrison  V.  Dewey,  46  Mich. 
173,  9  N.  W.  152. 

Mississippi. —  Lamb  v.  Rowan,  83  Miss.  45, 
35  So.  427.  690. 

Missouri. —  Finney  v.  Brant,  19  Mo.  42. 

Nebraska. —  Murphy  v.  Warren,  55  Nebr. 
215,  75  N.  W.  573,  the  partner  making  the 
advances  does  not  acquire  thereby  a  lien  on 
his  copartner's  individual  property. 

New  York.— Bella  v.  Hubbell,  2  Johns.  Ch. 
394. 

Pennsylvania. —  Sattler  v.  Sauer,  28  Pittsb. 
Leg.  J.  N.  S.  143,  expenditures  not  authorized 
and  hence  not  recoverable. 

South  Carolina. — ■  Wilson  V.  Wilson,  74 
S.  C.  30,  54  S.  E.  227.. 

Wisconsin. —  Green  v.  Stacv,  90  Wis.  46, 
62  N.  W.  627. 

England. —  Burdon  v.  Barkus,  4  De  G.  F. 

6  J.  42,  8  Jur.  N.  S.  6'56,  31  L.  J.  Ch.  521, 

7  L.  T.  Rep.  N.  S.  116,  65  Eng.  Ch.  34,  45 
Eng.  Reprint  1090  [affirming  3  Giffard  412, 

8  Jur.  N.  S.  412,  5  L.  T.  Rep.  N.  S.  573,  66 
Eng.  Reprint  470] ;  Matter  of  German  Min. 
Co.,  4  De  G.  M.  &  G.  19,  18  Jur.  710,  2  Wkly. 
Rep.  543,  53  Eng.  Ch.  16,  43  Eng.  Reprint 
415;  Wright  v.  Hunter,  5  Ves.  Jr.  792,  31 
Eng.  Reprint  861. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  119. 
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between  the  partners,  unless  the  parties  have  otherwise  agreed  or  acted  in  their 
partnership  concerns.* 

b.  Interest  on  Balances.  Even  wlien  a  balance  appears  on  the  books  of  the 
firm  in  favor  of  one  or  more  of  the  partners,  interest  thereon  does  not  run  in  favor 
of  the  creditor  partner,  without  an  agreenaent  tlierefor  or  an  assent  tliereto  on 
the  part  of  all  members  of  the  hrrn.° 

e.  Interest  on  a  Partner's  Indebtedness  to  the  Firm.  If  a  partner  becomes 
indebted  to  the  firm  with  the  consent  of  his  associates,  the  indebtedness  will  not 
bear  interest  until  a  demand  for  payment  is  made  and  refused,®  unless  there  is  an 
express  or  implied  agreement  for  interest.''  If  the  indebtedness  arises  from  a 
wrongful  misappropriation  of  firm  property,  interest  may  be  allowed.* 


4.  Alabama. —  Colgin  v.  Cummins,  1  Port. 
148,  annual  rests  will  not  be  allowed  on  the 
individual  accounts  of  partners,  with  a  view 
of  charging  interest  on  balances  of  the  largest 
■account,  unless  it  appears  that  the  partner 
having  such  balances  has  made  a  profit  by- 
retaining  them. 

Georgia. —  Solomon  v.  Solomon,  2  Ga.  18. 

Illinois. —  Moss  v.  McCall,  75  111.  190  (it 
is  not  proper  in  taking  an  account  to  charge 
each  partner  with  interest  on  his  individual 
account  and  to  credit  each  one  with  his  in- 
terest on  moneys  paid  in,  where  the  original 
articles  of  copartnership  contained  no  such 
provisions  and  no  subsequent  agreement  to 
that  effect  is  proved)  ;  King  v.  Hamilton,  16^ 
111.  190. 

Louisiana. —  Bavly  v.  Becnel,  36  La.  Ann. 
496. 

Michigan. — Sweeney  v.  Neely,  53  Mich.  421, 
19  N.  W.  127. 

'Nebraska. —  Clark  v.  Worden,  10  Nebr.  87, 
4  N.  W.  413;  McCormick  v.  McCormick,  7 
Nebr.  440. 

ISew  Jersey. —  Buckingham  v.  Ludlum,  29 
N.  J.  Eq.  345. 

Pennsylvania. —  Kelley  v.  Shay,  206  Pa.  St. 
215,  55  Atl.  927. 

Wisconsin. —  Gilman  v.  Vaughan,  44  Wis. 
646. 

United  States. —  Dexter  v.  Arnold,  7  Fed. 
Cas.  No.  3,855,  3  Mason  284. 

England.—  Boddam  v.  Ryley,  1  Bro.  Ch. 
239,  28  Eng.  Reprint  1104,  2  Bro.  Ch.  2,  29 
Eng.  Reprint  1. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  120. 
And  see  infra,  IX,  C,  4. 

5.  Idaho. —  Taylor  v.  Peterson,  1  Ida.  513. 
Illinois. —  McCall        Moss,    112   111.  493; 

Gage  V.  Parmelee,  87  111.  329. 

Iowa. —  Smith  v.  Kniglit,  88  Iowa  257,  55 
N.  W.  189  (a  promise  by  one  partner  to  pay 
interest  on  monthly  balances  already  accrued 
would  be  no  consideration  for  a  like  promise 
by  the  other  Hince,  there  being  no  provision 
in  the  original  partnership  agreement  to  ]iay 
such  int<'re.,st,  thcro  would  be  no  legal  obli- 
gation to  do  so ;  and  the  agreement  to  pay  in- 
terewt,  wIkto,  ]>y  the  law,  no  interest  could  bo 
elmrged,  would  be  in  effect  a  gift  of  one  part- 
ner to  the  otiier.  T!ie  bargain  in  this  case, 
tlie  court  Haid,  wan  tlien  to  talce  chancoH  upon 
wliat  a  competition  in  correction  of  tlio  ac- 
coiintH  would  diHcloHO,  with  gain  or  loss  to 
ciicli  piirliier,  mh  tlie  )-eHiiit  Hliould  ]m  in  fivvor 
of  or  iigaiiiHt  liiH  judgment,    livery  gambling 
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enterprise  is  supported  by  the  same  consider- 
ation) ;  Wendling  v.  Jennisch,  85  Iowa  392, 
52  N.  W.  341 ;  Kemmerer  v.  Kemmerer,  85 
Iowa  193,  52  N.  W.  194  (the  fact  that  the 
parties  had  simply  looked  over  the  books  to 
see  how  they  stood  does  not  constitute  such 
a  settlement  of  the  partnership  affairs  as  the 
law  contemplates  shall  be  made  before  in- 
terest can  be  charged). 

Louisiana. —  Pratt  v.  McHatton,  11  La. 
Ann.  260. 

Massachusetts. — ^Miller  v.  Lord,  11  Pick.  11. 

Michigan. —  Near  v.  Lowe,  56"  Mich.  632, 
23  N.  W.  448,  interest  having  been  charged  on 
his  monthly  balances  to  an  overdrawing  part- 
ner, and  acquiesced  in  by  him,  he  was  not 
entitled  to  relief  therefrom  on  a  final  ac- 
counting. 

New  Yorlc. —  Matter  of  Laney,  50  Hun  15, 
2  N.  y.  Suppl.  443;  Beacham  v.  Eckford,  2 
Sandf.  Ch.  116. 

Ohio. —  Jung  V.  Weyand,  9  Ohio  Dec.  (Re- 
print) 485,  14  Cine.  L.  Bui.  143. 

Pennsylvania. —  Goodwill  v.  Heim,  212  Pa. 
St.  595,  62  Atl.  24;  Brown's  Estate,  11  Phila. 
127. 

r^ajos.— McKay  v.  Overton,  65  Tex.  82. 

Termor?*.— Atherton  V.  Whitcomb,  66  Vt. 
447,  29  Atl.  674. 

England. —  Meymott  v.  Meymott,  31  Beav. 
445,  9  Jur.  N.  S.  426,  32  L.'  J.  Ch.  218,  54 
Eng.  Reprint  1211;  Cooke  v.  Benbow,  3  De  G. 
J.  &  S.  1,  6  New  Rep.  135,  68  Eng.  Ch.  1, 
46  Eng.  Reprint  538;  Rhodes  v.  Rhodes, 
Johns.  653,  6  Jur.  N.  S.  600,  29  L.*  J.  Ch. 
418,  8  Wkly.  Rep.  204,  70  Eng.  Reprint 
581. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  122. 
And  see  infra,  IX,  C,  4,  c. 

6.  Solomon  v.  Solomon,  2  Ga.  18,  when  a 
partner  draws  out  firm  funds  for  his  per- 
sonal use,  with  tlie  assent  of  his  copartner, 
but  refvises  to  repay  the  sum  upon  demand, 
his  retention  is  a  misapplication  of  the  funds, 
whicli  will  subject  him  to  the  payment  of 
interest. 

7.  Near  v.  Lowe,  56  Mich.  032,  23  N.  W. 
448;  Jung  «.  Weyand,  9  Ohio  Doc.  (Reprint) 
4S5,  14  Cine.  L."  Bui.  143;  Brown's  Estate, 
11  Phila.  (Pa.)  127;  Wilson  V.  McCarty,  25 
Grant  Ch.  (U.  C.)  1,52. 

8.  Kansas. —  Krapp  v.  Aderholt,  42  Kan. 
247,  21  Pac.  lOft'!,  the  failure  of  one  partner 
to  furnish  his  share  of  the  ca])ital  wa.«i 
treated  as  sufliciently  wrongful  to  subject  him 
to  interest  thereon. 
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8.  Interest  on  Capital.  In  the  absence  of  an  express  stipxilation  between  the 
parties,  a  partner's  contributions  to  the  firm's  capital  do  not  bear  interest  in  iiis 
favor.  He  must  rely  upon  the  profits  of  the  business  to  compensate  him  for  his 
investment.^  When  the  contributions  of  the  partners  are  unequal,  and  there  is 
no  stipulation  that  the  excess  sliall  draw  interest,  the  law  presumes  that  the  laI)or, 
skill,  and  reputation  of  the  smaller  contributor  are  worth  to  the  firm  as  much  as 
the  excess  of  capital.^"  Even  the  failure  of  a  partner  to  pay  in  his  agreed  contri- 
bution does  not  entitle  the  copartner  to  interest  on  his  own  contribution.  He 
must  still  look  to  the  profits  for  compensation  for  his  investment."  It  is  often 
agreed  between  partners  that  interest  shall  be  allowed,  either  on  the  entire  capital 
contributed  by  each,  or  on  that  contributed  by  one,  or  the  excess  of  contribution.'^ 
The  tendency  of  the  courts  is  to  require  strict  proof  of  such  agreement  by  the 
one  in  whose  favor  it  is  invoked.'^  Even  when  an  agreement  for  the  interest 
exists,  interest  is  not  recoverable  after  the  dissolution  of  the  firm  unless  there  is 
a  special  stipulation  that  it  shall  be ;  for  upon  the  dissolution  the  capital  ceases  to 
earn  profits.^'*    But  the  withdrawal  of  a  part  of  the  capital  during  the  life  of  the 


Kentucky. —  Masonic  Sav.  Bank  v.  Bangs, 
10  S.  W.  633,  10  Ky.  L.  Rep.  743. 

Louisiana. —  Hilligsberg  v.  Burthe,  6  La. 
Ann.  170. 

Massachusetts. —  Crabtree  v.  Randall,  133 
Mass.  552. 

Neiv  York. —  Stougliton  v.  Lynch,  2  Johns. 
Ch.  209. 

Pennsylvania. —  Kelley  v.  Shay,  206  Pa.  St. 
215,  55  Atl.  927. 

Tennessee. —  Shepard  v.  Akers,  2  Tenn.  Ch. 
627. 

Vermont. —  Atherton  v.  Whitcomb,  66  Vt. 
447,  29  Atl.  674. 

Wisconsin. — Dimond  v.  Henderson,  47  Wis. 
172,  2  N.  W.  73. 

England. —  Evans  v.  Coventry,  8  De  G.  M. 
&  G.  835,  3  Jur.  N.  S.  1225,  26  L.  J.  Ch.  400, 
5  Wkly.  Rep.  436,  57  Eng.  Ch.  645,  44  Eng. 
Reprint  612;  Hutcheson  v.  Smith,  5  Ir.  Eq. 
117. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  123. 

9.  Alabama. —  Desha  v.  Smith,  20  Ala. 
747. 

California. —  Carpenter  v.  Hathaway,  87 
Cal.  434,  25  Pac.  549;  Tirrell  v.  Jones,  39 
Cal.  655. 

Georgia. —  Tutt  v.  Land,  50  Ga.  339. 

Illinois. —  Ingraham  v.  Mariner,  194  HI. 
269,  62  N.  E.  609;  Topping  v.  Paddock,  92 
111.  92. 

Michigan. —  Thompson  v.  Noble,  108  Mich. 
19,  65  N.  W.  563. 

Neio  York. —  Rodgers  v.  Clement,  162  IST.  Y. 
422,  56  N.  E.  901,  76  Am.  St.  Rep.  342  Ire- 
versing  15  N.  Y.  App.  Div.  561,  44  N.  Y. 
Suppl.  516]  ;  In  re  James,  146  N.  Y.  78,  40 
N.  E.  876,  48  Am.  St.  Rep.  774;  Johnson  v. 
Hartshorne,  52  N.  Y.  173;  Sanford  v.  Bar- 
ney, 50  Hun  108,  4  K  Y.  Suppl.  500;  Lewis 
V.  Whitehall  Lumber  Co.,  14  N.  Y.  St.  302. 

North  Carolina. —  Jones  v.  Jones,  36  N.  C. 
332. 

England. —  Dinham  v.  Bradford,  L.  R.  5 
Ch.  519;  Hill  V.  King,  3  De  G.  J.  &  S.  418, 
9  Jur.  N.  S.  527,  8  L.  T.  Rep.  N.  S.  220, 
1  New  Rep.  341,  68  Eng.  Ch.  316,  46  Eng. 
Reprint  697;  Cooke  v.  Benbow,  3  De  G.  J. 


&  S.  1,  6  New  Rep.  135,  68  Eng.  Ch.  1,  46 
Eng.  Reprint  538;  Stevens  v.  Cook,  5  Jur. 
N.  S.  1415. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  121. 

10.  Desha  v.  Smith,  20  Ala.  747;  Osborn 
V.  Gheen,  5  Mackey  (D.  C.)  189;  Sanford  v. 
Barney,  50  Hun  (N.  Y.)  108,  4  N.  Y.  Suppl. 
500;  Jackson  v.  Johnson,  11  Hun  (N.  Y.) 
509  [affirmed  in  74  N.  Y.  607]. 

11.  Stokes  V.  Hodges,  11  Rich.  Eq.  (S.  C.) 
135;  Hill  V.  King,  3  De  G.  J.  &  S.  418,  9 
Jur.  N.  S.  527,  8  L.  T.  Rep.  N.  S.  220,  1  New 
Rep.  341,  68  Eng.  Ch.  316,  46  Eng.  Reprint 
697;  Wilson  v.  MeCarty,  25  Grant  Ch.  (U.  C.) 
152. 

12.  Construction  and  effect  of  such  agree- 
ments see  the  following  cases: 

Alabama. —  Scheuer  v.  Berringer,  102  Ala. 
216,  14  So.  640. 

Illinois.— Ta.ft  V.  Schwamb,  80  111.  289. 

Nevada. —  Beck  v.  Thompson,  22  Nev.  109, 
36  Pac.  562. 

New  York. —  Oppe  v.  Webensdorfer,  7  N.  Y. 
St.  283. 

Ohio. —  Wayne  v.  Hinkle,  9  Ohio  Dec.  (Re- 
print) 389,  12  Cine.  L.  Bui.. 282. 

Wisconsin. — Daniels  v.  McCormick,  87  Wis, 
255,  58  N.  W.  406. 

England. —  Millar  v.  Craig,  6  Beav.  433,  49 
Eng.  Reprint  893 ;  Pilling  v.  Pilling,  3  De  G. 
J.  &  S.  162,  68  Eng.  Ch.  124,  46  Eng.  Reprint 
599. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  121. 

13.  In  re  James,  146  N.  Y.  78,  40  N.  E. 
876,  48  Am.  St.  Rep.  774 :  Jones  v.  Jones,  36 
N.  C.  332;  Daniels  V.  McCormick,  87  Wis. 
255,  58  N.  W.  406. 

14.  Bradley  v.  Brigham,  137  Mass.  545; 
Johnson  f.  Hartshorne,  52  N.  Y.  173;  Wayne 
V.  Hinkle,  9  Ohio  Dec.  (Reprint)  389,  12 
Cine.  L.  Bui.  282 ;  Harfield  v.  Loughborough, 
L.  R.  8  Ch.  1,  42  L.  J.  Ch.  179,  27  L.  T.  Rep. 
N.  S.  499,  21  Wkly.  Rep.  86;  Watney  V. 
Wells,  L.  R.  2  Ch.  250  [oiyerruling  Pilling  V. 
Pilling,  3  De  G.  J.  &  S.  162,  68  Eng.  Ch.  124, 
46  Eng.  Reprint  599].  See  also  infra,  IX, 
C,  4,  a. 
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firm  does  not  deprive  tlie  partner  of  his  stipulated  interest  unless  the  withdrawal 
is  clearly  inequitable."' 

9.  Interest  on  Advances.  Whether  money  advanced  by  a  partner  to  the  firm 
as  a  loan,  and  not  as  a  contribution  to  its  capital,  bears  interest  in  the  absence  of 
an  express  agreement  therefor,  is  a  question  upon  which  the  courts  liave  differed. 
Formerly  it  did  not  bear  interest  in  England,'^  unless  a  mercantile  usage  for 
interest  was  shown."  And  this  rule  has  been  adopted  in  a  few  decisions  in  this 
country .^^  The  modern  rule,  however,  both  in  England  and  in  America,  is  that 
a  partner  who  makes  for  the  purpose  of  the  partnership  any  actual  payment  or 
advance  beyond  the  capital  which  he  has  agreed  to  contribute  is  entitled  to 
interest  at  the  customary  legal  rate  without  any  express  agreement  with  liis 
copartners  therefor.^^ 

10.  Interest  of  Partners  in  Firm  Property.  The  interest  of  a  partner  in  the 
firm  assets  is  not  that  of  a  tenant  in  common,  or  of  a  joint  tenant,  at  common 
law.  It  is  the  share  to  which  he  is  entitled  under  the  partnership  contract,  after 
the  firm  debts  are  paid  and  the  partner's  equities  are  adjusted.^    It  is  susceptible 


15.  Scheuer  v.  Berringer,  102  Ala.  216,  14 
So.  640. 

16.  Collyer  Partn.  (5th  Am.  ed.)  §  338; 
Lindley  Partn.  (5th  Eng.  ed.  with  Am.  notes) 
*389-391. 

17.  Omichund  v.  Barker,  Ridgt.  Hardw. 
285,  27  Eng.  Reprint  831. 

18.  Prentice  v.  Elliott,  72  Ga.  154  (con- 
struing Code,  §  2885)  ;  Seibert  v.  Ragsdale, 
103  Ky.  206,  44  S.  W.  653,  19  Ky.  L.  Rep. 
1869;  Lee  v.  Lashbrooke,  8  Dana  (Ky.)  214; 
Holden  v.  Peace,  39  N.  C.  223,  45  Am.  Dec. 
514. 

19.  Alabama. —  Reynolds  v.  Mardis,  17  Ala. 
32;  Turnipseed  v.  Goodwin,  9  Ala.  372. 

Illinois. —  McMillan  v.  James,  105  111. 
194. 

loiva. —  Coldren  v.  Clark,  93  Iowa  352,  61 
N.  W.  1045. 

Louisiana. —  Millaudon  v.  Sylvestre,  8  La. 
262. 

Massachusetts. — Winchester  v.  Glazier,  152 
Mass.  316,  25  N.  E.  728,  9  L.  R.  A.  424; 
Baker  v.  Mayo,  129  Mass.  517. 

Mississippi. —  Lamb  v.  Rowan,  83  Miss.  45, 
35  So.  427,  690;  Berry  v.  Folkes,  60  Miss. 
576. 

Nebraska. —  Warren  v.  Raben,  33  Nebr.  380, 
50  N.  W.  257. 

Nevada. —  Folsom  v.  Marlette,  23  Nev.  459, 
49  Pac.  39. 

New  Jersey. —  Coddington  v.  Idell,  29  N.  J. 
Eq.  504;  Morris  v.  Allen,  14  N.  J.  Eq.  44. 

New  York. —  Rodgers  v.  Clement,  162  N.  Y. 
422,  56  N.  E.  901,  76  Am.  St.  Rep.  342; 
Grant  v.  Smith,  70  N.  Y.  App.  Div.  301,  75 
N.  Y.  Suppl.  82;  Lloyd  v.  Carrier,  2  Lana. 
304. 

Ohio. —  Wayne  v.  Hinklo,  9  Ohio  Dec.  (Re- 
print) 389,  12  Cine.  L.  Bui.  282. 

I'cnmylvania. —  Duffy  v.  Gilmore,  7  Lack. 
Log.  N.  'll4. 

I'liddc,  Island. —  EvanH  v.  Weatherhead,  24 
II.  I.  .'594,  5:!  Atl.  286. 

VcrmouL — ll()dg<!H  v.  Parker,  17  Vt.  242, 
44  Am.  Dec.  3:tl. 

Knqlovd. — ^  MiiKcr  of  (5<Tniun  Min.  Co.,  4 
l)c  (;■  M.  &  (\.  I!).  18  .liir.  710,  2  WUly.  Kop. 
5);),  53  Eng.  Cli.  Id,  13  Eng.  Reprint  415. 
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See  38  Cent.  Dig.  tit.  "Partnership," 
§  121.    And  see  infra,  IX,  C,  4,  b. 

No  interest  when  agreement  to  contrary. — 
Lockwood  V.  Roberts,  171  Mass.  109,  50  X.  E. 
517;  C.  D.  Smith  Drug  Co.  v.  Saunders,  70 
Mo.  App.  221;  Hayne  v.  Sealy,  71  N.  Y.  App. 
Div.  418,  75  N.  Y.  Suppl.  907;  Smith  v.  Put- 
nam, 107  Wis.  155,  82  N.  W.  1077,  83  X.  W. 
288. 

20.  Connecticut. —  Stevens  v.  Stevens,  39 
Conn.  474;  Eilley  v.  Phelps,  18  Conn.  294. 

Illinois. —  Morrison  v.  Austin  State  Bank, 
213  111.  472,  72  N.  E.  1109,  104  Am.  St.  Ren. 
225;  Trowbridge  v.  Cross,  117  111.  109,  'l 
N.  E.  347;  Taylor  v.  Farmer,  (1886)  4  N.  E. 
370;  Taft  V.  Schwamb,  80  111.  289. 

Indiana. —  Johnson  v.  Shirley,  152  Ind.  453, 
53  N.  E.  459 ;  Deeter  v.  Sellers,  102  Ind.  458, 
1  N.  E.  854;  Henry  v.  Anderson,  77  Ind. 
361 ;  Meridian  Nat.  Bank  v.  Brandt,  51  Ind. 
56;  Matlock  v.  Matlock,  5  Ind.  403. 

Iowa. —  Maver  v.  Garber,  53  Iowa  689,  6 
N.  W.  63;  Hewitt  v.  Rankin,  41  Iowa  35, 
holding  that  where,  on  winding  up  of  a  part- 
nership business,  there  are  no  equities  in 
favor  of  the  third  parties,  the  partners  or 
their  representatives  hold  a  direct  interest 
in  the  partnership  realty,  which  is  subject  to 
all  rules  applicable  thereto. 

Louisiana. —  Stothart  v.  Hardie,  110  La. 
696,  34  So.  740;  Tliompson  v.  Mylne,  6  La. 
Ann.  80;  Millaudon  v.  New  Orleans,  etc.,  R. 
Co.,  3  Rob.  488;  Claiborne  v.  His  Creditors, 
18  La.  501;  U.  S.  v.  Baulos,  5  Mart.  N.  S. 
567;  Ward  V.  Brandt,  11  Mart.  331,  13  Am. 
Dec.  352. 

Maine. —  Douglas  v.  Winslow,  20  Me.  89. 

Massachusetts. —  Pratt  v.  McGuinness,  173 
Mass.  170,  53  N.  E.  380. 

Minnesota. — Arnold  t\  Wainwright,  6  Minn. 
358,  80  Am.  Dec.  448;  Schalck  v.  Harmon,  6 
Minn.  205. 

Missouri. —  Riichio  r.  Kinney,  46  Mo.  298. 
Nevada. — Wliitnioro   v.   Shivcvick.  3  Nev. 
288. 

Nrio  Yorh-.—  Vroston  V.  137  N.  Y. 

41,  33  N.  77;  HUnin  r.  Bristow,  73  N.  Y. 
26'l  ;  (Jcortncr  r.  ('nun jolmrii',  2  Barb.  625; 
Nicoll  V.  Mumford,  4  JohnH.  Cli.  522. 
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of  being  seized  under  legal  process,^^  as  well  as  of  being  sold  and  assigned  by  its 
owner.^^  In  the  absence  of  any  evidence  to  the  contrary,  partners  are  presumed 
to  have  equal  interests  in  the  firm.'^^  Their  shares  may  be  fixed  at  unequal 
amounts  by  agreement;  and  the  partnership  contract  generally  regulates  this 
matter.^'' 

11.  Possession  of  Firm  Property.  As  firm  property  is  not  owned  by  tlie  part- 
ners in  severalty,  but  belongs  to  the  partnership,  it  follows  that  neither  partner 
is  entitled  to  exclusive  possession  of  the  firm  estate,  or  of  any  item  of  property 
composing  it.^^    If  a  partner  wrongfully  asserts  such  exclusive  possession  the 


'North  Carolina. — Allison  v.  Davidson^  17 
N.  C.  79 ;  Taylor  v.  Taylor,  6  N.  C.  70. 

O/uo  — Nixon  v.  Nash,  12  Ohio  St.  647, 
80  Am.  Dec.  390;  Place  v.  Sweetzer,  16  Ohio 
142. 

Pennsylvania. —  Baker's  Appeal,  21  Pa.  St. 
76,  59  Am.  Dec.  752;  Graham's  Estate,  1 
Del.  Co.  393. 

South  Carolina. —  Boyce  v.  Coster,  4 
Strobh.  Eq.  25. 

Vermont. —  Warren  V.  Wheelock,  21  Vt. 
323. 

West  Virginia. —  Kenneweg  v.  Schilansky, 
45  W.  Va.  521,  31  S.  E.  949.  In  McKinley 
V.  Lynch,  58  W.  Va.  44,  51  S.  E.  4,  it  is  said 
that  all  the  effects  of  a  partnership  are  held 
in  trust,  and  each  partner  is  a  trustee  and 
also  a  beneficiary. 

England. —  Garbett  v.  Veale,  5  Q.  B.  408, 
Dav.  &  M.  458,  8  Jur.  336,  13  L.  J.  Q.  B. 
99,  48  E.  C.  L.  408. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  124. 

Interest  in  realty. —  Where  a  partnership  is 
the  owner  in  fee  of  realty  situated  in  the 
state  each  member  of  the  firm  is  possessed  of 
a  freehold  interest  in  such  realty.  Tattersal 
V.  Nevels,  (Nebr.  1906)  110  N.  W.  708. 

21.  Staats  v.  Bristow,  73  N.  Y.  264;  Berry 
V.  Kelly,  4  Rob.  (N.  Y.)  106  (upon  a  judg- 
ment against  one  partner  for  individual  debt 
sheriff  can  sell  that  interest  of  the  judgment 
debtor  in  firm  goods,  although  not  the  entire 
property  in  the  goods  themselves)  ;  Nixon  v. 
Nash,  12  Ohio  St.  647,  80  Am.  Dee.  390; 
Place  V.  Sweetzer,  16  Ohio  142;  Mayhew  v. 
Herrick,  7  C.  B.  229,  13  Jur.  1078,  18  L.  J. 
C.  P.  179,  62  E.  C.  L.  229;  Johnson  V.  Evans, 
8  Jur.  341,  13  L.  J.  C.  P.  117,  7  M.  &  G.  240, 
7  Scott  N.  E.  1035,  49  E.  C.  L.  240. 

22.  Ringo  v.  Wing,  49  Ark.  457,  5  S.  W. 
787;  Meridian  Nat.  Bank  v.  Brandt,  51  Ind. 
56;  Barber  v.  Palmer,  70  Hun  (N.  Y.)  498, 
24  N.  Y.  Suppl.  451;  American  Ins.  Co.  v. 
Coster,  3  Paige  (N.  Y.)  323;  Vandike's  Ap- 
peal, 57  Pa.  St.  9. 

23.  Alabama. —  Stein  i\  Robertson,  30  Ala. 
286. 

Illinois. —  Farr  v.  Johnson,  25  111.  522; 
Roach  V.  Perry,  16  111.  37. 

loica. —  Moore  v.  Bare,  11  Iowa  198. 

Kentucky. —  Com.  v.  Bracken,  32  S.  W. 
609,  17  Ky.  L.  Rep.  785. 

Louisiana.—  Delamour  v.  Rogers,  7  La. 
Ann.  152;  Allen  v.  Brown,  1  Mart.  N.  S.  344. 

Maine. —  Crabtree  v.  Clapliam,  67  Me.  326. 

Maryland. —  Safe  Deposit,  etc.,  Co.  V.  Tur- 
ner, 98  Md.  22,  55  Atl.  1023. 


Mississippi. —  Randle  v.  Richardson,  53 
Miss.  176;  Quine  v.  Quine,  9  Sm.  &  M.  155. 

New  York. —  Bissell  v.  Harrington,  18  Hun 
81 ;  Ryder  v.  Gilbert,  16  Hun  163. 

North  Carolina. —  Worthy  v.  Brower,  93 
N.  C.  344. 

Pennsylvania. —  Richard's  Estate,  1 
Woodw.  362. 

Wisconsin. —  Logan  V.  Dixon,  73  Wis.  533, 
41  N.  W.  713. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  124. 

24.  Georc/ia.— Wallace  v.  Hull,  28  Ga.  68. 
Illinois. —  Ingraham   v.   Mariner,    194  111. 

269,  62  N.  E.  609';  Truman  v,  Duerselen,  37 
111.  App.  555. 

Louisiana. —  Allen  v.  Brown,  1  Mart.  N.  S. 
344. 

Missouri. —  Robertson  V.  Winslow,  99  Mo. 
App.  546,  74  S.  W.  442. 

Nebraska. —  Haas  V.  Rothschild,  33  Nebr. 
206,  49  N.  W.  1124. 

New  Jersey. —  Shroser  v.  Isaacs,  28  N.  J. 
Eq.  320. 

New  YorA;.— Mallett  v.  Kellar,  181  N.  Y. 
543,  73  N.  E.  1126  [affirming  91  N.  Y.  App. 
Div.  502.  86  N.  Y.  Suppl.  917]  ;  Drexel  i'. 
Pease,  129  N.  Y.  96,  29  N.  E.  241  [affirming 
13  N.  Y.  Suppl.  774]  ;  Moore  v.  Huntington, 
7  Hun  425;  Conroy  v.  Campbell,  45  N.  Y. 
Super.  Ct.  326;  Stettheimer  i;.  Stettheimer, 
2  N.  Y.  St.  358. 

Oregrow.— Moore  v.  Knott,  12  Oreg.  260,  7 
Pac.  57. 

Tennessee. —  Knight  v.  Ogden,  2  Tenn.  Ch, 
473. 

United  States.— 'Paul  v.  Cullum,  132  U.  S. 
539,  10  S.  Ct.  151,  33  L.  ed.  430;  Denning  v. 
Bray,  61  Fed.  651,  10  C.  C.  A.  6. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  124. 

25.  Alabama. —  Dugger  v.  Tutwiler,  129 
Ala.  258,  30  So.  91;  Crosswell  v.  Lehman,  54 
Ala.  363,  25  Am.  Rep.  684,  when  one  partner 
stores  firm  goods  in  a  warehouse  as  his  own, 
either  of  the  other  partners  may  receive  the 
goods,  and  discharge  the  bailee. 

California. —  Buckley  v.  Carlisle,  2  Cal. 
420. 

Georgia. —  Carithers  v.  Jarrell,  20  Ga.  842. 

Louisiana. —  Stewart  v.  Millsaps,  (1898) 
23  So.  887;  Johnson  v.  Brandt,  10  Mart.  638, 
partners  are  joint  owners  of  the  property  be- 
longing to  the  partnership  and  have  an  equal 
right  to  possession. 

New  York. —  Moubray  v.  Moubray,  157 
N.  Y.  712,  53  N.  E.  1128  [affirming  3  N.  Y. 
App.  Div.  227,  38  N.  Y.  Suppl.  459] ;  MacRae 
V.  Graham,  17  N.  Y.  App.  Div.  631,  45  N.  Y. 
Suppl.  244;  Robinson  v.  Gilfillan,  15  Hun 
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other  pai  tners  may  obtain  relief  in  equity,^"  but  they  cannot  maintain  a  purely 
possessory  action  at  coininoii  law.'^''' 

12.  Misappropriation  of  Firm  Property.  It  is  not  misappropriation  of  the  firm 
property  for  one  partner  to  take  it,  under  an  agreement  witii  liis  associates  to 
pay  a  firm  debt  greater  in  amount  than  its  value  nor  is  it  misappropriation,  at 
least  as  against  his  copartners,  for  hiin  to  mortgage  or  sell  it  to  secure  or  pay  his 
individual  debts,  if  they  assent  thereto.^^  But  if  he  employs  it  for  his  personal 
advantage  without  their  consent,  he  is  guilty  of  a  misappro])riation.^'' 

13.  Control  and  Conduct  of  Firm  Business.  In  the  absence  of  any  special 
stipulation  between  the  partners  on  the  subject,  every  partner  is  entitled  to  take 
part  in  the  management  of  the  business ;    and  in  case  of  difference  of  opinion 


267;  Azel  v.  Betz,  2  E.  D.  Smitli  188;  Boyn- 
ton  V.  Page,  13  Wend.  425,  if  one  partner 
absconds,  the  copartner  may  take  exclusive 
possession  for  the  purpose  of  winding  up  the 
firm's  afl'airs. 

Pennsylvania. —  Browning  v.  Cover,  108 
Pa.  St.  595. 

England. —  Johnson  v.  Aston,  1  Sim.  &  St. 
73,  1  Eng.  Ch.  73,  57  Eng.  Reprint  29,  the 
possession  of  one  partner  is  tlie  possession  of 
each. 

Canada. —  Reg.  v.  Mason,  28  Ont.  495; 
Reg.  V.  Bennett,  27  Ont.  314,  when  the  part- 
nership is  in  occupation  of  the  firm  property 
this  is  to  be  deemed  actual  occupation  by 
each  partner. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  125. 

The  possession  of  one  partner  is  the  pos- 
session of  all  until  it  becomes  adverse.  Mal- 
lett  V.  Uncle  Sam  Gold,  etc.,  Min.  Co.,  1  Nev. 
188,  90  Am.  Dec.  484;  Van  Valkenburg  v. 
Huff,  1  Nev.  142. 

26.  Adams  v.  Kable,  6  B.  Mon.  (Ky.)  384, 
44  Am.  Dec.  772  (the  exclusive  possessor  is 
liable  to  pay  the  value  of  the  use  of  the 
property  wrongfully  enjoyed  by  him)  ;  Corn- 
stock  V.  McDonald,  120  Mich.  142,  85  N.  W. 
579  (the  partner  withdrawing  property  is 
accountable  therefor  on  the  dissolution  of 
the  firm)  ;  Burgess  v.  Deierling,  113  Mo.  App. 
383,  88  S.  W.  770;  Moubray  v.  Moubray,  157 
N.  Y.  712,  53  N.  E.  1128  [affirming  3  N.  Y. 
App.  Div.  227,  38  N.  Y.  Suppl.  459] ;  Blisset 
V.  Daniel,  1  Eq.  Rep.  484,  10  Hare  49'3,  18 
Jur.  122,  1  Wkly.  Rep.  529,  44  Eng.  Ch.  478, 
68  Eng.  Reprint'l022. 

27.  Buckley  v.  Carlisle,  2  Cal.  420 ;  Robin- 
son V.  Gilfillan,  15  Hun  (N.  Y.)  207;  Azel 
V.  Betz,  2  E.  D.  Smith  (N.  Y.)  188;  Fox  v. 
Haiibury,  Cowp.  445;  Smith  v.  Stokes,  1  East 
303;  Sniitli  V.  Book,  5  U.  C.  Q.  B.  0.  S.  556. 

28.  Randolph  v.  Inman,  172  111.  575,  50 
N.  E.  104  [affirming  71  111.  App.  176]  (if 
the  partner  taking  firm  assets  pays  tlie  debt, 
as  he  agreed,  he  should  not  be  cliarged  with 
the  goods,  in  the  firm  account)  ;  Barber  V. 
Btroul),  111  Mo.  App.  57,  85  S.  W.  915. 

•  29.  Johnston  v.  Robuck,  104  Iowa  523,  73 
N.  W.  1002;  Currier  v.  Bates,  02  Iowa  527, 
17  N.  W.  759,  is  bound  to  account  to  the  firm 
for  its  viihic. 

30.  fllinois.—  Crone  v.  Crone,  IRO  III.  599, 
54  N.  E.  005  (whore  one  partner  buys  lancl 
witli  pai-tnersliip  funds,  and  (nkca  the  title  in 
liiH  own  name,  a  trust  rcsultH  in  the  lands 
in  favor  of  th(^  otlx'r  partner  to  the  e.\tent  of 
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hia  interest  in  the  moneys  paid  for  lands) ; 
Commercial  Nat.  Bank  v.  Proctor,  98  111.  558. 

Kentucky. —  Honore  v.  Colmesnil,  1  J.  J. 
Marsh.  506,  if  one  partner  applies  funds  to 
the  acquisition  of  property  foreign  to  the  ob- 
ject of  the  partnership,  without  the  consent 
of  the  other,  on  discovery,  he  may  be  com- 
pelled to  take  such  property  and  account  for 
half  of  the  purchase-money. 

Montana. —  Emerson  v.  Bigler,  21  Mont. 
200,  53  Pae.  02 1,  the  misappropriating  part- 
ner is  compelled  to  account  for  the  value  of 
the  property  on  firm  settlement. 

Nebraska. —  Ulrich  v.  McConaughey,  63 
Nebr.  10,  88  N.  W.  150. 

Neiv  York. —  Mumford  v.  Murray,  6  Johns. 
Ch.  452,  misappropriating  partner  is  com- 
pelled to  account  for  the  value  of  the  prop- 
erty. 

North  Dakota. —  Lay  v.  Emery,  8  N.  D. 
515,  79  N.  W.  1053. 

Pennsylvania. —  Kutz  V.  Naugle,  7  Pa. 
Super.  Ct.  179. 

Vermont. —  Pierce  v.  Daniel,  25  Vt.  624, 
the  diverter  of  the  firm  funds  is  chargeable 
with  all  the  detriment  suffered  by  the  firm 
from  such  diversion. 

England. —  Read  v.  Bailey,  3  App.  Cas.  94, 
17  L.  J.  Ch.  161,  37  L.  T.  Rep.  N.  S.  510, 
26  Wkly.  Rep.  223  (when  there  has  been  a 
fraudulent  conversion  of  the  firm  property  by 
a  partner  to  his  ovra  use,  and  the  firm  and 
its  members  have  become  bankrupt,  the  firm 
estate  may  prove  against  the  defrauding  part- 
ner's estate  for  tlie  property  thus  misappro- 
priated) ;  Hichens  v.  Congreve,  4  Sim.  420, 
6  Eng.  Ch.  420,  58  Eng.  Reprint  157  (the 
wrong-doing  partner  should  refund  and  such 
partner  having  become  bankrupt  after  paying 
the  sum  into  the  court,  his  copartner  may 
receive  this  sum,  and  is  not  put  to  prove  his 
demand  in  bankruptcy). 

See  38  Cent.  Dig.  ti't.  "  Partnership,"  §  126. 

31.  Alabama. —  Crosswell  v.  Lehman,  54 
Ala.  363,  25  Am.  Rep.  684;  Patterson  V. 
Ware,  10  Ala.  444. 

Louisiana. —  Caugot  v.  Rodriguez,  1  La. 
508. 

Maryland. —  Katz  v.  Brewington,  71  Md. 
79,  20  Atl.  139. 

New  Yor/f.— Wilcox  «.  Pratt,  125  N.  Y. 
088,  25  N.  E.  1091  [affirming  52  Hun  340, 
5  N.  Y.  Suppl.  301],  a  partner  does  not  lose 
his  right  to  a  voice  in  the  management  of 
firm  afTairs,  by  pledging  his  share  in  the 
buHincsH  to  secure  an  individual  debt. 
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as  to  siicli  management,  the  majority  govern.^^  These  rules  may  be  modified, 
however,  by  tlie  partnership  contract,  or  by  tlie  subsequent  agreement  or  conduct 
of  tlie  partners.  Thus  tlie  control  of  one  part  of  the  business  may  be  committed 
to  one  member  of  the  iirm,  while  that  of  a  different  part  is  turned  over  to  another 
partner.^^  It  may  be  stipulated  too  that  in  case  of  difference  of  opinion  the 
decision  of  a  single  partner  may  be  final.^* 

14.  Books  of  Account.  In  the  absence  of  an  agreement  on  the  snbject,  the 
duty  of  keeping  full  and  accurate  accounts  in  proper  books  rests  equally  upon 
eacli  partner. The  books  should  be  kept  at  the  firm's  place  of  business,^''  as 
each  partner  is  entitled  to  have  free  access  to  them.^^  When  the  duty  of  keeping 
books  of  account  for  the  firm  is  assumed  by  a  partner,  the  entries  will  generally 
be  treated  as  conclusive  against  him.^^  And  if  he  has  culpably  neglected  his  duty, 
the  maxim,  "  Omnia  prcesntmonter  contra  spoliatorem^''  will  be  applied.^^  In 
case  all  the  partners  have  had  free  access  to  the  books  the  entries  therein  will  be 
deemed  accurate,  and  the  presumption  will  arise  that  they  were  known  to  each 
partner.^    These  pi'esumptions  may  of  course  be  rebutted."    The  correctness  of 


Pennsylvania. —  DiifTy  v.  Gilmore,  7  Lack. 
Leg.  N.  114. 

United  States. —  Kenton  Furnace  E.,  etc., 
Co.  r.  McAlpin,  5  Fed.  737 ;  Lyman  v.  Lyman, 
15  Fed.  Cas.  No.  8,628,  2  Paine  11. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  127. 

32.  Alabama. —  Johnston  v.  Button,  27  Ala. 
245. 

California. —  Dougherty  v.  Creary,  30  Cal. 
290,  89  Am.  Dec.  116. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Hoyt, 
1  III.  374. 

Iowa. —  Western  Stage  Co.  v.  Walker,  2 
Iowa  504,  65  Am.  Dec.  789. 

Neiv  York. —  Livingston  v.  Lynch,  4  Johns. 
Ch.  573. 

Pennsylvania. —  Markle  v.  Wilbur,  200  Pa. 
St.  457,  50  Atl.  204;  Peacock  v.  Cummings, 
46  Pa.  St.  434,  5  Phila.  253. 

England. — -  Const  v.  Harris,  2  Turn.  &  E.. 
496,  24  Rev.  Rep.  108,  12  Eng.  Ch.  496,  37 
Eng.  Reprint  1191. 

Change  in  nature  or  location  of  business.— 
A  majority  cannot  change  the  nature  or 
location  of  the  partnership  business.  Abbott 
V.  Johnson,  32  N.  H.  9 ;  Zabriskie  v.  Hacken- 
sack,  etc.,  R.  Co.,  18  N.  J.  Eq.  178,  90  Am. 
Dec.  617;  Jenning's  Appeal,  2  Mona.  (Pa.) 
184,  16  Atl.  19. 

33.  Haller  v.  Willamowicz;,  23  Ark.  566 
(one  partner  was  to  superintend  the  firm's 
tanyard  exclusively  and  the  other  to  have 
control  of  the  books  and  finances)  ;  Richard 
V.  Mouton,  109  La.  465,  33  So.  563  (one 
partner  had  authority  to  make  sales  and 
disburse  all  the  funds)  ;  Greerd  v.  Kummel, 
41  La.  Ann.  65,  5  So.  555;  Groth  v.  Pay- 
ment, 79  Mich.  290,  44  N.  W.  611;  Chapin 
V.  Streeter,  124  U.  S.  360,  8  S.  Ct.  529,  31 
L.  ed.  475. 

34.  Gill  V.  Crosby,  63  111.  190  (one  partner 
to  have  entire  control  of  purchases  and 
sales)  ;  Greend  v.  Kummel,  41  La.  Ann.  65, 
5  So.  555  (one  partner  to  take  charge  and 
superintendence  of  the  business)  ;  Groth  v. 
Payment,  79  Mich.  220,  44  N.  W.  611  (one 
partner  stipulated  in  the  contract  as  con- 
trolling) . 


35.  Florida. —  Chandler  v.  Sherman,  16  Fla. 
99. 

Iowa. —  Morris  v.  Griffin,  83  Iowa  327,  49 
N.  W.  846. 

Kentucky. —  Funk  v.  Leachman,  4  Dana  24. 

Louisiana. —  Richardson  v.  Pumphrey,  2 
La.  Ann.  448.  Compare  Theall  v.  Lacey,  5 
La.  Ann.  548,  holding  that  the  keeping  of 
regular  books  of  account  is  not  to  be  ex- 
pected, in  a  partnership  orally  contracted 
between  mother  and  son  for  conducting  a 
plantation. 

Michigan. —  Godfrey  v.  White,  43  Mich, 
171,  5  N.  W.  243. 

Wisconsin. —  Knapp  v.  Edwards,  57  Wis. 
191,  15  N.  W.  140. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  128. 

36.  Greatrex  v.  Greatrex,  1  De  G.  &  S.  692, 
11  Jur.  1052,  63  Eng.  Reprint  1254;  Good- 
man V.  Wliitecomb,  1  Jac.  &  W.  589,  37 
Eng.  Reprint  492. 

37.  Saunders  v.  Duval,  19  Tex.  467;  Tay- 
lor V.  Rundell,  5  Jur.  1129,  1  Y.  &  Coll.  128, 
20  Eng.  Ch.  128,  62  Eng.  Reprint  821  [of- 
firmed  in  7  Jur.  1073,  13  L.  J.  Ch.  20,  1 
Phil.  222,  19  Eng.  Ch.  222,  41  Eng.  Reprint 
616]. 

38.  Caswell  v.  Hazard,  19  N.  Y.  Suppl.  721 ; 
Stidger  v.  Reynolds,  10  Ohio  351;  Rohr  v. 
Pearson,  16  Oreg.  325,  14  Pac.  297;  Lewis 
V.  Loper,  54  Fed.  237.  See  also  infra,  IX,  D, 
12,  f. 

39.  Richardson  v.  Pumphrey,  2  La.  Ann. 
448;  Knapp  v.  Edwards,  57  Wis.  191,  15 
N.  W.  140. 

40.  Colorado. —  Hottel  v.  Mason,  16  Colo. 
43,  26  Pac.  335. 

Illinois.— Alhee  v.  Wachter,  74  111.  173; 
Stuart  V.  McKichan,  74  111.  122. 

New  Yor/c— Allen  v.  Coit,  6  Hill  318. 

North  Carolina. —  Philips  v.  Turner,  22 
N.  C.  123. 

Ohio. —  Keys  V.  Baldwin,  10  Ohio  Dec. 
(Reprint)  268,  19  Cine.  L.  Bui.  375. 

See  38  Cent.  Dig.  tit.  "  Partnership," 
§  128.    And  see  infra,  IX,  D,  12,  f. 

41.  Tallmadge  v.  Penoyer,  35  Barb.  (N.  Y.) 
120;  Garretson  v.  Brown,  185  Pa.  St.  447, 
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the  bookkeeping  of  one  partner  can  bo  questioned  Ijy  a  copartner  who  is  not 
in  jyari  delicto and  who  is  not  chargealjie  witli  laches/'^  A  solvent  partner  is 
entitled  to  retain  the  firm  books  as  against  the  trustee  in  bankruptcy  of  a  copart- 
ner.** A  partner  who  has  no  share  in  the  good-will  of  the  business  is  not  entitled 
during  the  partnership  to  extract  from  the  books  of  the  firm  the  names  and 
addresses  of  customers  for  the  purpose  of  soliciting  such  customers  on  his  own 
behalf  after  the  termination  of  the  partnership.*^ 

15.  Statements  of  Account  During  the  Continuance  of  the  Partnership.  State- 
ments of  account,  whether  taking  the  form  of  periodical  balances  on  the  firm's 
books,*^  or  of  formal  documents  interchanged  among  the  partners,"  are  generally 
conclusive  upon  the  partners,  unless  impeachable  because  of  fraud  or  mutual 
mistake.*^  It  is  the  duty  of  each  partner  to  examine  such  accountings  and  com- 
plain promptly  of  any  mistakes  therein.  Failure  to  do  this  and  consequent 
acquiescence  in  the  correctness  of  the  statements  operate  ordinarily  as  a  bar  to 
any  subsequent  claim  inconsistent  with  them.*^ 

16.  Arbitration  of  Differences.  Partnership  articles  often  contain  a  provi- 
sion that  questions  in  dispute  between  partners  shall  be  submitted  to  the  decision 
of  arbitrators  to  be  selected  in  an  agreed  manner.  The  courts  are  not  inclined  to 
enforce  such  a  stipulation  either  directly  by  decree  for  specific  performance,  or 
by  a  refusal  to  entertain  an  action  for  dissolution  and  settlement  by  a  partner  who 
refuses  to  act  in  accordance  with  the  stipulation.^"  If,  however,  the  partners 
have  lawfully  submitted  their  differences  to  arbitration  and  an  award  has  been 
regularly  made,  the  courts  will  recognize  and  enforce  it.^^ 

17.  Services  and  Compensation.  As  it  is  the  legal  duty  of  each  member  of  a 
firm  in  the  absence  of  an  exemption  therefrom  by  contract  to  devote  his  entire 
time  and  business  energies  to  partnership  affairs,  it  follows  that  a  partner  is  not 
entitled  to  compensation  for  his  services,  however  valuable  to  the  firm  they  may 
be,  unless  there  is  a  contract  therefor.^'^    Such  contract  may  be  express  or  it  may 


40  Atl.  293;  Ferguson  v.  Wright,  61  Pa.  St. 
258  [reversing  7  Phila.  92].  , 

42.  Carpenter  v.  Camp,  39  La.  Ann.  1024, 
30  So.  2C9. 

43.  Lewis  v.  Loper^  54  Fed.  237.  Compare 
Shoemaker  v.  Shoemalcer,  92  S.  W.  546,  29 
Ky.  L.  Eep.  134. 

44.  Ex  p.  Freeman,  4  Deac.  &  C.  404 ;  Ex  p. 
Finch,  1  Deac.  &  C.  274. 

45.  Trego  v.  Hunt,  [1896]  A.  C.  7,  65  L.  J. 
Cb.  1, 73  L.  T.  Rep.  N.  S.  514, 44  Wkly.Rep.  225. 

46.  Meguiar  v.  Helm,  91  Ky.  19,  14  S.  W. 
949,  12  Ky.  L.  Kep.  757  (where  partners 
have  construed  the  contract  of  partnership 
by  monthly  entries  on  the  books  for  a  period 
of  seven  years  they  will  not  be  allowed  to 
open  the  accovints  and  liave  a  readjustment 
of  balances  that  contradicts  such  construc- 
tion) ;  Jjcnvis  V.  Loper,  54  Fed.  237. 

47.  Stretch  v.  Talmadge,  65  Cal.  510,  4 
Pac.  513. 

48.  (Jagc  V.  Parmelce,  87  111.  329;  Brod- 
erick  v.  Jioaupre,  40  Minn.  379,  42  N.  W. 
83;  Dobbins  v.  Tatom,  (N.  J.  Ch.  1892)  25 
At!.  544.    See  also  infra,  IX,  D,  12,  f. 

49.  ]$rodcripk  v.  Hcaupre,  40  Minn.  379, 
42  N.  W.  83  (annual  accountings  wore  made 
Hini|)ly  to  iiHccrtnin  tlie  net  ])r()lilH,  and  were 
not  inconsistent  with  a  provision  in  the  part- 
ncrsliip  arti(.'h'S  by  whicli  ons  ])Rrtncr  guar- 
anteed tliat  the  other's  share  of  tlic  ])rofits 
Hhoiild  amount  to  a  fixed  sum);  lleartt  f. 
(Vjrning,  3  I'aige  (N.  Y.)  560;  Atwater  r. 
Fowh'r,  1   lOdw.  (N.  V.)  417   (no  objections 
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made  for  thirteen  years  and  statement  held 
conclusive)  ;  Lynch  v.  Bitting,  59  N.  C.  238 
(occasional  calculations  of  interest  and  sum- 
ming up  of  results  are  not  statements  of  an 
account)  ;  Keys  v.  Baldwin,  10  Ohio  Dec. 
(Reprint)  271,  19  Cine.  L.  Bui.  376. 

50.  Meaher  v.  Cox,  37  Ala.  21;  Page  v. 
Vankirk,  1  Brewst.  (Pa.)  282,  6  Phila.  264; 
Dawson  v.  Fitzgerald,  1  Ex.  D.  257,  45  L.  J. 
Exch.  893,  35  L.  T.  Eep.  N.  S.  220,  24  Wklv. 
Eep.  773 ;  Agar  v.  Macklew,  4  L.  J.  Cli.  0.  S. 
16,  2  Sim.  &  St.  418,  1  Eng.  Ch.  418,  57 
Eng.  Eeprint  405. 

51.  California. —  Fulmore  v.  McGeorge,  91 
Cal.  611,  28  Pac.  92. 

Delaicare. —  Du  Pusey  v.  Du  Pont,  1  Del. 
Ch.  82,  the  award  must  he.  strictly  confined 
to  the  matters  agreed  to  be  arbitrated. 

2Ve)(;  Hampshire. —  Gibson  v.  Moore,  6 
N.  H.  547. 

Tennessee. —  Piper  v.  Smith,  1  Head  93. 

Yerv^ont. — Lamphire  V.  Cowan,  39  ^'t.  420. 

England. —  Lingood  V.  Eade.  2  Atk.  501, 
26  Eng.  Eeprint  702;  Hutchinson  v.  Whit- 
field, Hayes  78;  Crecn  v.  Waring,  W.  Bl.  475. 
If  the  award  has  proceeded  upon  a  mistake, 
an  account  may  be  directed  by  the  court, 
notwithstanding  all  matters  of  diflVrence 
were  expressly  submitted  to  the  arbitrators. 
Si)eucor  v.  Speiu'cr,  2  Y.  &  J.  24!).  31  llev. 

Eep-  •''>«'^- 

See  also  infra,  IX,  C,  7,  c. 

52.  .Mahama. —  Zimmerman  r.  Iliibcr,  29 
Ala.  379. 
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be  implied  from  the  conduct  of  the  parties  and  the  circumstances  of  the  par- 
ticular partnership.^^    Even  when  a  contract  for  extra  compensation  exists,  the 


Arkansas. — Haller  v.  Willamowicz^  23  Ark. 
566. 

California. —  Moynilian  v.  Drobag,  124  Cal. 
212,  56  Pac.  1026,  71  Am.  St.  Rep.  46. 

Delaware. —  Keybold  v.  Dodd,  1  Harr.  401, 
26  Am.  Dec.  401. 

District  of  Columbia. —  Baker  v.  Cum- 
mings,  8  App.  Cas.  515. 

IlJitwis. —  Burgess  v.  Badger,  124  111.  288, 
14  N.  E.  850;  Ligare  v.  Peacock,  109  111.  94; 
King  V.  Hamilton,  16  111.  190;  Roach  v. 
Perry,  16  111.  37;  Heckard  v.  Fay,  57  111. 
App.  20;  Cook  v.  Phillips,  16  111.  App.  446; 
Gerard  v.  Gateau,  15  111.  App.  520. 

Indiana. —  McBride  v.  Stradley,  103  Ind. 
465,  2  N.  E.  358. 

Iowa. —  Dupuy  v.  Sheak,  57  Iowa  361,  10 
N.  W.  731  (rule  applied  to  the  husband  of 
one  partner  who  simply  represented  her  in 
the  firm  business)  ;  Boardman  v.  Close,  44 
Iowa  428;  Levi  v.  Karrick,  13  Iowa  344. 

Kansas. —  Insley  v.  Shire,  54  Kan.  793,  39 
Pac.  713,  45  Am.  St.  Rep.  308. 

Kentucky. —  Lee  v.  Lashbrooke,  8  Dana 
214;  Chaniberlain  v.  Sawyers,  32  S.  W.  475, 
17  Ky.  L.  Rep.  716. 

Louisiana. —  Tavlor  f.  Ragland,  42  La. 
Ann.  1020,  8  So."  467;  Mills  v.  Fellows,  30 
La.  Ann.  824. 

Maryland. —  Bevans  v.  Sullivan,  4  Gill  383. 

Michigan. —  Pierce  v.  Pierce,  89  Mich.  233, 

50  N.  W.  851;  Major  v.  Todd,  84  Mich.  85, 
47  N.  W.  841;  Hopkins  Mfg.  Co.  v.  Ruggles, 

51  Mich.  474,  16  N.  W.  862;  Heath  v. 
Waters,  40  Mich.  457,  the  sickness  of  a 
partner  is  one  of  the  risks  incidental  to 
partnership  business,  and  does  not  give  an- 
other partner  any  claim  for  personal  serv- 
ices in  conducting  the  entire  business,  if 
the  partnership  articles  do  not  provide  for 
any. 

Mississippi. —  Randle  v.  Richardson,  53 
Miss.  176. 

Missouri. —  Gaston  v.  Kellogg,  90  Mo.  104, 
3  S.  W.  589;  Reily  r.  Russell,  34  Mo.  524; 
Inglis  i:  Floyd,  33  Mo.  App.  565. 

Montana. —  Galigher  r.  Lockhart,  11  Mont. 
109,  27  Pac.  446,  construing  Rev.  Civ.  Code, 
§  3203. 

Nebraska. — Warren  i\  Raben,  33  Nebr.  380, 
50  N.  W.  257;  Lamb  v.  Wilson,  3  Nebr. 
(Unoff.)  505,  97  N.  W.  325. 

Nevada. —  Folsom  v.  Marlette,  23  Nev.  459, 
49  Pac.  39. 

Neio  Jersey. —  Coddington  v.  Idell,  29  N.  J. 
Eq.  504. 

New  York. —  Evans  v.  Warner,  20  N.  Y. 
App.  Div.  230,  47  N.  Y.  Suppl.  16;  Gilhooley 
V.  Hart,  8  Daly  170;  Caldwell  v.  Leiber,  7 
Paige  483 ;  Bradford  r.  Kimberly,  3  Johns. 
Ch.  431;  Franklin  v.  Robinson,  1  Johns.  Ch. 
157 ;  Dougherty  v.  Van  Nostrand,  Hoffm. 
68. 

North  Carolina. —  Butner  v.  Lemly,  58 
N.  C.  148 ;  Anderson  v.  Taylor,  37  N.  C.  420, 
38  Am.  Dec.  689;  Philips  v.  Turner,  22  N.  C. 
123;  Buford  v.  Neely,  17  N.  C.  481. 

[29] 


North  Dakota. —  Wisner  i:  Field,  11  N.  D. 
257,  91  N.  W.  07,  construing  Rev.  Civ.  Code, 
§  4382. 

Ohio. — '  Shumard  v.  Gano,  18  Ohio  Cir.  Ct. 
871,  8  Ohio  Cir.  Dec.  370;  Lyghtel  v.  Col- 
lins, 11  Ohio  Dec.  (Reprint)  161,  25  Cine. 
L.  Bui.  125;  Mvers  v.  Kirby,  9  Ohio  Dec. 
(Reprint)   297,  12  Cine.  L.  Bnl.  78. 

Oregon. — Mann  i\  Flanagan,  9  Oreg.  425. 

Pennsylvania. —  Delp  v.  Edlis,  190  Pa.  St. 
25,  42  Atl.  462;  Lindsey  v.  Stranahan,  129 
Pa.  St.  635,  18  Atl.  524;  Matter  of  Fry, 
4  Phila.  129. 

Tennessee. —  Murray  v.  Johnson,  1  Head. 
353;  Piper  r.  Smith,  1  Head  93. 

Utah. — ■  Hannaman  v.  Karrick,  9  Utah  236, 
33  Pac.  1039. 

Vermont.— Qh-eenj  V.  Clark,  3  Vt.  431,  23 
Am.  Dec.  219. 

T'ir(7ima.— Scott  v.  Boyd,  101  Va.  28,  42 
S.  E.  918;  Frazier  v.  Frazier,  77  Va.  775; 
Forrer  v.  Forrer,  29  Gratt.  134. 

^^'est  Virginia. —  Smith  v.  Brown,  44  W. 
Va.  342,  30  S.  E.  160;  Taylor  r.  Dorr,  43 
W.  Va.  351,  27  S.  E.  317;  Roots  v.  Mason 
City  Salt,  etc.,  Co.,  27  W.  Va.  483. 

Wisconsin. —  Drew  v.  Ferson,  22  Wis. 
651. 

United  States. —  Lyman  v.  Lyman,  15  Fed. 
Cas.  No.  8,628.  2  Paine  11. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  131. 
And  see  infra,  VIII,  I,  2;  IX,  C,  3,  i. 

Partnership  contract  rescinded  for  fraud. — 
On  rescission  of  a  contract  of  partnership 
because  of  one  being  induced  by  fraud  to 
enter  into  it,  he  may  recover,  not  only  the 
value  of  what  he  put  into  the  business,  with 
interest,  but  the  value  of  his  services  in 
attending  to  the  business ;  he  accounting  for 
what  he  has  drawn  out  of  the  business,  with 
interest,  from  the  time  of  the  dissolution  of 
the  partnership  to  the  judgment,  on  the 
amount  he  has  drawn  out  in  excess  of  what 
he  was  entitled  to  for  his  services,  the  time 
when  he  drew  it  out  not  appearing  more 
definitely  than  that  it  was  during  the  con- 
tinuance of  the  business.  Caplen  r.  Cox, 
(Tex.  Civ.  App.  1906)    92  S.  W.  1048. 

53.  Alabama. — Adams  v.  Warren,  (1892) 
11  So.  754. 

California. —  Nevills  v.  Moore  Min.  Co.,  135 
Cal.  561,  67  Pac.  1054. 

Georqia. —  Gray  v.  Hamil,  82  Ga.  375,  10 
S.  E.  205,  6  L.  R.  A.  72. 

Illinois. —  Van  Housen  v.  Copeland,  180  111. 
74,  54  N.  E.  169  [affirming  79  111.  App.  139]  ; 
Askew  r.  Springer,  111  111.  662;  Lewis  v. 
Moffett,  11  111.  392;  Cook  r.  Phillips,  16  HI. 
App.  446;  Gerard  v.  Gateau,  15  111.  App. 
520. 

Indiana. —  Parsons  v.  Tilman,  95  Ind. 
452. 

loiDa. —  Smith  v.  Knight,  88  Iowa  257,  55 
N.  W.  189;  Levi  )•.  Karrick,  13  Iowa  344. 

Kentucky.—  Bales  v.  Terrell,  49  S.  W.  759, 
20  Ky.  L.  Rep.  1564. 

Massachusetts. —  Hoag   v.    Alderman,  184 
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partner  may  lose  his  claim  by  his  failure  to  perform  tlie  contract  ol^ligations.^  A 
partner's  violation  of  his  duty  to  render  services  may  subject  him  to  liability  to 
the  firm  tlierefor and  some  courts  liave  treated  such  a  violation,  especially 
when  culpable,  as  justifying  a  claaui  for  extra  compensation  by  the  other  copart- 
jjgj._56  ipjjQ  j^j^Iq  denying  compensation  to  a  partner  for  his  services  does  not 
apply  to  personal  service  rendered  by  one  partner  to  another  outside  of  firm 
affairs;^''  nor  to  services  rendered  to  the  firm  by  a  partner's  children  nor  to 
compensation  for  the  use  of  a  partner's  individual  property  by  tlie  firm.** 

18.  Reimbursement  of  Expenses  and  Losses.  Eacii  member  of  a  partnership  is 
entitled  to  reimbursement  or  indemnity  therefrom  for  everything  that  he  properly 
expends  for  the  benefit  thereof,®"  and  also  for  risks  which  he  necessarily  incurs 


Mass.  217,  68  N.  E.  199;  Winchester  V. 
Glazier,  152  Mass.  316,  25  N.  E.  728,  9 
L.  R.  A.  424. 

ilichigan. —  Godfrey  v.  White,  43  Mich.  171, 
5  N.  W.  243. 

Missouri. —  Cramer  V.  Bachman,  68  Mo. 
310;  Miller  v.  Hale,  96  Mo.  App.  427,  70 
S.  W.  258. 

New  York. —  Luce  v.  Hartshorn,  56  N.  Y. 
621  [affirming  7  Lans.  331]  ;  Hagenbuchle  v. 
Schultz,  69  Hun  183,  23  N.  Y.  Suppl.  611; 
Hasbrouclc  v.  Childs,  3  Bosw.  105;  Bradford 
V.  Kimberly,  3  Johns.  Ch.  431. 

North  Carolina. — ■  Weaver  v.  Upton,  29 
N.  C.  458. 

Pennsylvania. —  McCullough  v.  Barr^,  145 
Pa.  St.  459,  22  Atl.  962;  Shirk's  Appeal,  3 
Brewst.  119. 

Texas. —  Gresham  v.  Hareourt,  ( Civ.  App. 
1899)  50  S.  W.  1058. 

Virginia. —  Bissell  v.  Hood,  101  Va.  452,  44 
S.  E.  715;  Garrett  v.  Bradford,  28  Gratt. 
609. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  131. 

54.  Arkansas. —  Weeks  v.  McClintock,  50 
Ark.  193,  6  S.  W.  734. 

Kentucky. —  Stone  v.  Mattingly,  19  S.  W. 
402,  14  Ky.  L.  Rep.  113. 

Massachusetts. —  Kinney  v.  Maher,  156 
Mass.  252,  30  N.  E.  818. 

Michigan. —  Comstock  v.  McDonald,  126 
Mich.  142,  85  IST.  W.  579. 

Minnesota. —  Brandt  v.  Edwards,  91  Minn. 
505,  98  N.  W.  647. 

Mississippi. —  GuIIich  v.  Alford,  61  Miss. 
224. 

Yermont. —  Bradley  v.  Chamberlin,  16  Vt. 
613. 

United  States. —  Shaeffer  v.  Blair,  149 
U.  S.  248,  13  S.  Ct.  856,  37  L.  ed.  721  [.re- 
versing 33  Fed.  218]. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  131. 

55.  Parsons  v.  Jennings,  71  Conn.  494,  42 
Atl.  030;  Brandt  v.  Edwards,  91  Minn.  505, 
98  N.  W.  647;  Marsh's  Appeal,  69  Pa.  St. 
30,  8  Am.  Rep.  206. 

56.  Morris  v.  GrifTm,  83  Iowa  327,  40 
N.  W.  840;  Mattingly  v.  Stone,  35  S.  W. 
921,  18  Ky.  L.  Roi).  187;  Kuicrson  v.  Du- 
rnnd,  64  WIh.  Ill,  24  N.  W.  129,  64  Am. 
Rep.  593;  Aircy  r..  lUniiam,  29  Boav.  620,  4 
L.  T.  Rep.  N.  S.  391,  M  I'lng.  Reprint  708. 

57.  I.cll  V.  llnrdcHty,  00  S.  W.  043,  23  Ky. 
L.  I{cp.  2073;  Ciinlifi  v.  Dyorvillo  Mfg.  Co., 
7  R.  I.  325. 

68.  /iiiimcrnmn  v.   llubcr,  29   Ala.  379; 
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Taylor  v.  Ragland,  42  La.  Ann.  1020,  8  So. 
467. 

59.  Jordan  v.  Wilson,  64  HI.  App.  665; 
Edelen  v.  Walker,  53  S.  W.  38,  21  Ky.  L. 
Rep.  839;  Nodine  v.  Shirley,  24  Oreg.  250, 
33  Pae.  379. 

60.  Connecticut. —  Pond  v.  Clark^  24  Conn. 
370. 

Illinois. —  Stuart  v.  McKichan,  74  111.  122; 
King  V.  Hamilton,  16  III.  190;  Roach  V. 
Perry,  16  111.  37. 

Louisiana. —  Harris'  Succession,  39  La. 
Ann.  443,  2  So.  39,  4  Am.  St.  Rep.  269; 
Doane  v.  Adams,  15  La.  Ann.  350;  Pratt  v. 
McHatton,  11  La.  Ann.  200;  Reynaud  v. 
Peytavin,  13  La.  121  ("In  a  universal  part- 
nership under  the  Spanish  law,  the  partners' 
person  and  household  expenses,  however  un- 
equal in  amount,  are  chargeable  to  the 
firm");  Day  v.  Morte,  2  Mart.  N.  S.  90 
(holding  that  a  firm'  was  bound  to  bear  the 
prison  expenses  of  a  partner,  under  an  exe- 
cution against  his  body  on  a  judgment 
against  the  firm). 

Michigan. —  Bates  v.  Lane,  62  Mich.  132, 
28  N.  W.  753;  Sweeney  v.  Neely,  53  Mich. 
421,  19  N.  W.  127. 

Missouri. —  Roberts  V.  Herryford,  54  Mo. 
App.  365 ;  Inglis  v.  Floyd,  33  Mo.  App.  565. 

New  Hampshire. —  Mason  v.  Gibson,  73 
N.  H.  190,  60  Atl.  96;  Hayes  v.  Hayes,  66 
N.  H.  134,  19  Atl.  571. 

Neio  Jersey. —  Onderdonk  V.  Hutchinson,  6 
N.  J.  Eq.  632. 

Neio  York. —  Mumford  v.  NicoU,  20  Johns. 
611,  firm  liable  for  expense  of  repairs  on 
partnership  vessel  during  a  voyage. 

North  Carolina. —  Wilson  v.  Lineberger,  83 
N.  C.  524. 

Pennsylvania. —  Gordon  v.  Moore,  134  Pa. 
St.  486,  19  Atl.  753  (expenses  not  allowed, 
when  incurred  against  the  protest  of  the  co- 
partner) ;  Patterson  v.  Lytic,  11  Pa.  St.  53. 

Texas.—  Carhart  v.  Brown,  80  Tex.  425,  25 
S.  W.  415  [reversing  (Civ,  App.  1893)  25 
S.  W.  331]. 

Vermont. —  Briglmm  v.  Dana,  29  Vt.  1. 

United  States.—  Withers  v.  Withers,  8  Pet. 
355,  8  L.  ed.  972,  a  partner  was  allowed  all 
his  personal  exjicnsca  while  away  from  home 
on  firm  husinoss,  although  the  ])artiu'rslii]) 
confrnct  bound  cucli  ])artnor  to  pay  his  own 
individual  ex]ienH('H;  that  contrnc't  provision 
being  conHtruod  to  apjily  only  to  expenses 
wlien  the  [)arliPM  wore  at  homo. 

England.— Vaitn.  Act  (1890),  §  24  (2); 
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on  its  belialf This  right  to  reimbursement  or  to  indemnity  may  be  contracted 
away.^^ 

19.  Interest  of  Partner  in  Profits.  The  profits  of  a  partnership  are  to  be 
divided  equally  between  the  partners,  however  unequal  may  be  their  contributions 
of  capital  or  of  sei'vices,  in  the  absence  of  an  agreement  express  or  implied  to 
the  contrary,  or  unless  some  fact  or  circumstance  exists  from  which  it  may  be 
inferred  that  the  partners  intended  that  the  profits  should  be  divided  in  unequal 
proportions.®* 


In  re  Court  Grange  Silver-Lead  Min.  Co.,  2 
Jur.  N.  S.  949 ;  Burden  f.  Burden,  1  Ves.  &  B. 
170,  12  Rev.  Rep.  210,  35  Eng.  Reprint  67. 
A  partner  will  not  be  allowed  expenses  for 
which  he  refuses  to  give  an  account,  such  as 
secret  service  payments,  or  lump  sum  ex- 
penditures. York,  etc.,  R.  Co.  v.  Hudson, 
16  Beav.  485,  22  L.  J.  Ch.  529,  1  Wkly.  Rep. 
187,  510,  51  Eng.  Reprint  866;  East  India 
Co.  V.  Blake,  Rep.  t.  Finch  117. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  132. 
And.  see  infra,  IX,  C,  3,  e. 

Expenditures  must  be  beneficial. —  On  a 
partnership  accounting,  a  partner  is  not  en- 
titled to  credit  for  expenditures  made  by  him 
which  he  deemed  necessary  and  proper,  un- 
less it  is  shown  that  they  related  to  the  com- 
mon undertaking  and  were  in  some  way  bene- 
ficial to  the  partnership.  Van  Tine  v.  Hi- 
lands,  142  Fed.  613. 

61.  Butler  v.  Butler,  164  111.  171,  45  N.  E. 
426  [affirming  61  111.  App.  51] ;  Stone  V. 
Wendover,  2  Mo.  App.  247;  Erben  v.  Heston, 
202  Pa.  St.  406,  51  Atl.  1025;  Wright  v. 
Hunter,  5  Ves.  Jr.  792,  31  Eng.  Reprint  861. 

62.  Consolidated  Bank  v.  State,  5  La.  Ann. 
44;  Fairfield  v.  Day,  71  N.  H.  63,  51  Atl. 
263;  Sibley  v.  Stalkweather,  6  N.  Y.  Suppl. 
81;  Magruder  v.  McCandlis,  3  Ohio  Dec.  (Re- 
print) 269,  5  Wkly.  L.  Gaz.  188. 

63.  Alabama. —  Dumont  v.  Ruepprecht,  38 
Ala.  175;  Desha  v.  Smith,  20  Ala.  747  (hold- 
ing that  partners  may  enter  into  such  stipu- 
lations respecting  the  division  of  the  profits, 
or  the  advantage  which  each  is  to  derive 
therefrom,  as  they  may  see  fit,  unless  their 
pretended  contract  is  a  mere  device  or  cover 
for  usury;  and  that  such  contract  being 
legal,  will  form  the  rule  by  which  the  rights 
of  each,  in  the  settlement  of  their  joint 
affairs,  will  be  ascertained  and  adjusted)  ; 
Donelson  v.  Posey,  13  Ala.  752;  Turnipseed 
V.  Goodwin,  9  Ala.  372. 

California. —  Gorham  v.  Heiman,  90  Cal. 
346,  27  Pac.  289;  Carpenter  v.  Hathaway,  87 
Cal.  434,  25  Pac.  549;  Griggs  v.  Clark,  23 
Cal.  427. 

Connecticut. —  Pond  v.  Clark,  24  Conn.  370. 
Delodoare. —  Plunkett  v.  Dillon,  4  Houst. 
338. 

Florida. — >  Sanderson  v.  Sanderson,  20  Fla. 
292. 

Georgia. —  Parnell  v.  Robinson,  58  Ga.  26. 

Illinois.— Burgess  v.  Badger,  124  111.  288, 
14  N.  E.  850. 

loica. —  Helmer  v.  Yetzer,  92  Iowa  627,  61 
N.  W.  206. 

Kentucky. —  Honore  v.  Colmesnil,  1  J.  J. 
Marsh.  506  (partners  under  a  parol  contract 
are  entitled  to  an  equal  share  of  the  profits)  ; 


Stuart  V.  Harmon,  72  S.  W.  365,  24  Ky.  L. 
Rep.  1829,  75  S.  W.  257,  25  Ky.  L.  Rep.  439; 
Avritt  V.  Russell,  58  S.  W.  811,  22  Ky.  L. 
Rep.  752;  Atherton  v.  Cochran,  9  S.  W.  519, 
11  S.  W.  301,  11  Ky.  L.  Rep.  185. 

Louisiana. —  Wolfe  v.  Gilmer,  7  La.  Ann. 
583 ;  Zacharie  v.  Blandin,  6  La.  193. 

Maryland. —  Fleischmann  v.  Gottschalk,  70 
Md.  523,  17  Atl.  384;  Welsh  v.  Canfield,  60 
Md.  469. 

Massachusetts. —  Harris  v.  Carter,  147 
Mass.  313,  17  N.  E.  649;  Meserve  v.  An- 
drews, 106  Mass.  419;  Fuller  v.  Miller,  105 
Mass.  103. 

Michigan. —  Snyder  v.  O'Beirne,  132  Mich. 
340,  93  N.  W.  872;  Houghton  v.  Bradley, 
113  Mich.  599,  71  N.  W.  1112;  Wingarden  v. 
Verhage,  68  Mich.  14,  35  N.  W.  801. 

Mississippi. —  Clark  v.  Clark,  (1895)  17 
So.  510. 

Missouri. —  Miller  v.  Hale,  96  Mo.  App. 
427,  70  S.  W.  258. 

Montana. —  Murphy  v.  Patterson,  24  Mont. 
675,  63  Pac.  375. 

Nebraska. —  Warren  V.  Raben,  33  Nebr. 
380,  50  N.  W.  257. 

New  Jersey. —  Ratzer  v.  Ratzer,  28  N.  J. 
Eq.  136. 

Neio  York. —  Evans  v.  Warner,  20  N.  Y. 
App.  Div.  230,  47  N.  Y.  Suppl.  16;  Caldwell 
V.  Leiber,  7  Paige  483. 

North  Carolina. —  Jones  v.  Jones,  36  N.  C. 
332 ;  Taylor  v.  Taylor,  6  N.  C.  70. 

0/iio.— Gill  V.  Geyer,  15  Ohio  St.  399; 
Keys  V.  Baldwin,  10  Ohio  Dec.  (Reprint) 
268,  19  Cine.  L.  Bui.  375. 

Pennsylvania. —  Frazer  v.  Linton,  183  Pa. 
St.  186,  38  Atl.  589;  Fulmer's  Appeal,  90 
Pa.  St.  143;  Mclntire's  Appeal,  18  Pa.  St. 
421,  11  Atl.  784. 

Vermont. —  Broadfoot  V.  Eraser,  73  Vt.  313, 
50  Atl.  1054. 

Virginia. —  Towner  v.  Lane,  9  Leigh  262, 
qucere. 

United  States. —  Kimberly  v.  Arms,  129 
U.  S.  512,  9  S.  Ct.  355,  32  L.  ed.  764;  Pearce 
V.  Ham,  113  U.  S.  585,  5  S.  Ct.  676,  28 
L.  ed.  1067;  Foster  v.  Goddard,  1  Black 
506,  17  L.  ed.  228;  Van  Tine  v.  Hilands,  142 
Fed.  613;  Duden  v.  Maloy,  63  Fed.  183,  11 
C.  C.  A.  119. 

England. —  Brown  v.  Dale,  9  Ch.  D.  78,  27 
Wkly.  Rep.  149;  Collins  v.  Jackson,  31  Beav. 
645,  54  Eng.  Reprint  1289;  Robinson  v.  An- 
derson, 20  Beav.  98,  52  Eng.  Reprint  539 
[affirmed  in  7  De  G.  M.  &  G.  239,  56  Eng. 
Ch.  185,  44  Eng.  Reprint  94]  ;  Robley  v. 
Brooke,  7  Bligh  N.  S.  90,  5  Eng.  Reprint 
705;  Webster  v.  Bray,  7  Hare  159,  27  Eng. 
Ch.   159,  68  Eng.  Reprint  65;   Stewart  v. 
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20.  Liability  of  Partner  For  Expenses  and  Losses.  Tlie  expenses  and  losses  of 
a  partnership  are  to  be  borne  by  the  partners  in  the  same  proportion  as  they  are 
to  share  the  protits,^^  unless  tliej  contract  for  a  different  proportion/''  Even  when 
a  partnership  loss  is  occasioned  by  the  conduct  of  one  partner,  without  the  par- 
ticipation of  the  others,  it  will  not  be  charged  to  him,  but  will  be  borne  by  the 
firm,  in  the  absence  of  fraud,  culpable  negligence,  or  bad  faith  on  his  part.^ 


Forbes,  13  Jur.  523,  1  Macn.  &  G.  137,  47  Eng. 
Ch.  no,  41  Eng.  Reprint  1215  [affirming  12 
Jur.  968,  16  Sim.  433,  39  Eng.  Ch.  433,  00 
Eng.  Eeprint  942] ;  Crawshay  v.  Collins,  2 
Euss.  325,  26  Eev.  Eep.  83,  3  Eng.  Ch.  325, 
38  Eng.  Eeprint  358,  1  Jac.  &  W.  267,  21 
Eev.  Eep.  168,  37  Eng.  Eeprint  377 ;  Peacock 
V.  Peacock,  16  Ves.  Jr.  49,  10  Eev.  Eep.  138, 
33  Eng.  Eeprint  902.    In  Stewart  v.  Forbes, 

13  Jur.  523,  1  Macn.  &  G.  137,  47  Eng.  Ch. 

110,  41  Eng.  Eeprint  1215,  an  agreement  for 
inequality  of  interests  may  be  inferred  from 
the  dealings  of  the  partners  and  the  entries 
on  their  books. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  134. 
And  see  infra,  IX,  C,  3,  h. 

64.  California. —  Bates  v.  Coronado  Beach 
Co.,  109  Cal.  160,  41  Pae.  855. 

Colorado. —  Eamsay  v.  Meade,  37  Colo.  465, 
86  Pae.  1018. 

Illinois. —  Brownell  v.  Steere,  128  111.  209, 
21  N.  E.  3  [affirming  29  111.  App.  358]  ;  Bur- 
gess V.  Badger,  124  111.  288,  14  N.  E.  850; 
Taft  V.  Schwamb,  80  111.  289;  Campbell  v. 
Stewart,  34  111.  151;  Griflfen  v.  Cooper,  50 

111.  App.  257;  Savery  v.  Thurston,  4  111.  App. 
55. 

Indiana. —  Carlisle  v.  Tenbrook,  57  Ind. 
529. 

Kentucky. —  Meguiar  v.  Helm,  91  Ky.  19, 

14  S.  W.  949,  12  Ky.  L.  Eep.  751;  Miller  v. 
Hughes,  1  A.  K.  Marsh.  181,  10  Am.  Dee. 
719;  Atherton  v.  Cochran,  9  S.  W.  519,  11 
S.  W.  301,  11  Ky.  L.  Eep.  185. 

Louisiana. —  Lallande  v.  McEae,  16  La. 
Ann.  193;  Buard  v.  Lemee,  12  Eob.  243; 
Griffin  v.  His  Creditors,  6  Eob.  216;  Dumar- 
trait  V.  Gay,  1  Eob.  62.  Sea  also  Stark  v. 
Howcott,  118  La.  489,  43  So.  61. 

Massachusetts. — Whitcomb  v.  Converse,  119 
Mass.  38,  20  Am.  Eep.  311. 

Mississippi. —  Lamb  v.  Rowan,  83  Miss.  45, 
35  So.  427.  690. 

'Nebraska. —  Warren  v.  Eaben,  33  Nebr. 
380,  50  N.  W.  257. 

New  York. —  Mumford  v.  Murray,  0  Johns. 
Ch.  1,  expenses  of  a  ))artner  for  individual,  as 
distinct  from  firm  affairs,  are  not  chargeable 
to  the  firm.  See  also  Hfibblethwaite  v.  Flint, 
115  N.  Y.  App.  Div.  597,  101  N.  Y.  Suppl. 
43. 

Oreqon. —  Conn  v.  Conn,  22  Oreg.  452,  30 
Pae.  230. 

Texas. —  Cheovea  v.  Anders,  87  Tex.  287,  28 
R.  W.  274,  47  Am.  St.  Rep.  107;  Richie  v. 
Ix!vy,  69  Tc.x.  l.S.-),  6  S.  W.  085;  Miller  v. 
Marx,  05  Tex.  131. 

finiled  SInlrs. —  TjcwIh  v.  Lopcr,  54  Fed. 
237;  Oppciiliciiiicr  /).  Cleirmionn,  18  Fed.  880, 
iiH  community  of  [)rf)fllH  is  cHWMitiiil  to  a  com- 
plflo  piirlni'rHlii|),  wlicii  (here  is  no  express 
h(  ipiil:i(  ion  lo  tlio  contrary,  it-  will  bo  pre- 
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sumed  that  the  losses  are  to  be  shared  in 
proportion  to  the  profits. 

England. —  McOwen  v.  Hunter,  Dr.  &  WaL 
347. 

Canada. —  Storm  v.  Cumberland,  18  Grant 
Ch.  (U.  C.)  245. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  135. 
And  see  infra,  IX,  C,  3,  c;  IX,  D,  12,  d. 

65.  California. —  Boskowitz  v.  Nickel,  97 
Cal.  19,  31  Pae.  732,  by  agreement,  the  inter- 
est on  certain  moneys  of  the  firm  was  charge- 
able to  one  partner. 

Illinois.— Flagg  v.  Stowe,  85  111.  164; 
Maher  v.  Bull,  44  111.  97. 

Kentucky. —  Meadows  v.  Moequot,  110  Ky. 
220,  61  S.  W.  28,  22  Ky.  L.  Eep.  1646; 
Heran  v.  Hall,  1  B.  Mon.  159,  35  Am.  Dec. 
178. 

Louisiana. —  Brodnax  v.  Steinhardt,  48  La. 
Ann.  682,  19  So.  572. 

Minnesota. —  Cole  v.  Aune,  46  Minn.  378, 
49  N.  W.  195. 

New  Yor/c— Mallett  v.  Kellar,  181  N.  Y. 
543,  73  N.  E.  1126  [affirming  91  N.  Y.  App. 
Div.  502,  86  N.  Y.  Suppl.  917]  ;  Hart  v. 
Mvers,  128  N.  Y.  578,  28  N.  E.  250  [affirm- 
ing  59  Hun  420,  13  N.  Y.  Suppl.  388.  12 
N.  Y.  Suppl.  140,  25  Abb.  N.  Cas.  478]; 
Manley  v.  Taylor,  50  N.  Y.  Super.  Ct.  26; 
Goedecke  v.  Schwerin,  14  N.  Y.  Suppl.  780; 
Walden  v.  Sherburne,  15  Johns.  409. 

North  Carolina. —  Brown  v.  Haynes,  59 
N.  C.  49. 

07tio.— Hayes  v.  Fish,  36  Ohio  St.  498. 

Pennsylvania. —  Magilton  f.  Stevenson,  173 
Pa.  St.  560,  34  Atl.  235  (stipulation  that  one 
partner's  share  of  losses  should  not  exceed 
one  thousand  two  hundred  and  fifty  dollars)  ; 
Plumly  V.  Plumly,  6  Pa.  Co.  Ct.  72;  Zaepfel 
V.  Baumgardner,  6  Lane.  Bar  141 ;  Early  v. 
Durborow,  1  Leg.  Gaz.  127. 

South  Carolina. —  Cameron  v.  Watson,  10 
Eich.  Eq.  64,  where  by  articles  of  copartner- 
ship, A  contributes  money,  and  B  his  per- 
sonal services,  in  the  event  that  th?re  are  no 
profits,  and  the  capital  furnished  by  A  is 
lost,  B  cannot,  in  the  absence  o*  any  agree- 
ment to  the  contrary,  be  culled  on  to  bear 
any  proportion  of  the  loss  of  the  capital. 

Wisconsin. —  Knapp  r.  Edwards,  57  Wis. 
191,  15  N.  W.  140. 

United  Slates. —  Lvman  v.  Lyman,  15  Fed. 
Cas.  No.  8,028,  2  Paine  11. 

7';«<7Zft«rf.— Ceddes  v.  Wallace,  2  Bligh  270, 
4  Eng.  Reprint  328;  Gillan  v.  Morrison,  1 
De  G.  &  Sm.  421,  11  Jur.  861,  03  Eng.  Re- 
print 1131. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  135. 

66.  .Arkansas. —  Hull  v.  Saiiiioner,  44  Ark. 
34. 

California. —  Chalmers  v.  Chalmers,  81  CaL 
81.  22  Pae.  395. 
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21.  Liability  of  Partner  For  Misconduct.  While  losses  which  are  attributable 
to  mere  errors  of  judgment  of  a  partner  as  distinguished  from  recklessness  or  bad 
faith  are  to  be  borne  bj  the  lirni  and  not  exclusively  by  him,  as  just  stated/''  yet, 
when  losses  are  caused  by  a  partner's  acts,  which  amount  to  a  breach  of  the 
partnership  stipulation,'^  or  which  are  beyond  the  scope  of  the  firm  business  and 
not  assented  to  or  ratified  by  his  copartners,*'^  or  which  are  characterized  by  bad 
faith  toward  them,™  the  losses  must  be  borne  by  him  alone.  The  same  rule  is 
ordinarily  applied  to  losses  from  adventures  embarked  in  by  a  partner  against  his 
copartners'  protests,''^  as  well  as  to  those  due  to  his  positive  misconduct.'''^ 

22.  Lien  of  Partner  on  Firm  Property.  A  partner's  lien  on  firm  property  is 
not  a  legal  or  possessory  lien,'''^  but  an  equitable  lien  ;  that  is,  a  right  to  insist  that 


TO?? ois.— Morrison  v.  Smith,  81  111.  221. 

Iowa. —  Leon  Exch.  Bank  i.  Gardner,  104 
Iowa  176,  73  N.  W.  591;  Charlton  i'.  Sloan, 
76  Iowa  288,  41  N.  W.  303. 

Kentucky. —  Mattingly  v.  Moore,  30  S.  W. 
870,  17  Ky.  L.  Rep.  220. 

Louisiana. —  Aiken  v.  Ogilvie,  12  La.  Ann. 
353;  Mercier  v.  Sarpy,  1  Mart.  71,  a  con- 
signee of  goods  to  be  sold  on  joint  account, 
it  will  be  presumed,  has  used  and  so  will  not 
be  bound  to  prove  due  diligence  in  his  sales, 
the  losses  on  which  the  partners  must  share. 

Neio  Jersey. —  Jessup  v.  Cook,  6  N.  J.  L. 
434;  Morris  v.  Allen,  14  N.  J.  Eq.  44. 

Neiv  York. —  Caldwell  v.  Leiber,  7  Paige 
483. 

Pennsylvania. —  Knipe  v.  Livingston,  209 
Pa.  St.  49,  57  Atl.  1130;  Lyons  v.  Lyons, 
207  Pa.  St.  7,  56  Atl.  54,  99  Am.  St.  Rep. 
779. 

Tennessee. —  Blair  v.  Johnston,  1  Head  13. 
Vermont. —  Soules  v.  Burton,  36  Vt.  652. 
United  States.— V.  S.  v.  Guerber,  124  Fed. 
823. 

England. —  In  re  Protestant  Assur.  Assoc., 
26  L.  J.  Ch.  455,  5  Wkly.  Rep.  397 ;  Cragg  v. 
Ford,  1  Y.  &  Coll.  Cas.  280,  20  Eng.  Ch.  280, 
62  Eng.  Reprint  889. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  135. 

Illustrations. —  Where  a  partner  goes  away 
to  attend  to  private  business,  and  also  to 
purchase  merchandise  for  the  firm,  with  the 
firm's  money  which  he  takes  with  him,  and 
neither  he  nor  the  money  is  ever  heard  of, 
the  loss  of  the  money,  in  the  absence  of  evi- 
dence showing  fraud,  negligence,  or  miscon- 
duct, must  fall  on  the  partnership.  Jenkins 
V.  Peckinpaugh,  40  Ind.  133.  Where  a  loss 
occurs  through  securities  taken  by  one  part- 
ner proving  worthless,  such  partner  is  not 
liable  for  the  loss,  where  the  securities  were 
taken  in  good  faith  and  without  negligence. 
Pierce  v.  Bucklin,  7  Allen  (Mass.)  261.  See 
also  Mayson  v.  Beazley,  27  Miss.  106.  A 
partner  who,  without  negligence,  sold  prop- 
erty of  the  firm  to  the  Confederate  govern- 
ment, from  whom  he  could  collect  nothing,  is 
not  liable  to  his  copartners.  Peters  v.  Mc- 
Williams,  78  Va.  567. 

A  managing  partner  is  not  liable  to  his 
copartners  for  firm  property  lost  without  any 
wilfvil  disregard  of  duty  on  his  part.  Snell 
V.  De  Land,  136  111.  533,  27  N.  E.  183.  See 
also  McCrae  v.  Robeson,  6  N.  C.  127. 

Liability  for  ordinary  negligence. —  The  ob- 
ligation of  one  partner  to  another,  in  the 


management  of  the  partnership  business,  is 
the  exercise  of  good  faith,  and  of  ordinary 
care  and  prudence;  and,  if  loss  happens 
through  the  ordinary  negligence  of  a  part- 
ner, he  must  bear  the  loss.  Carlin  v.  Done- 
gan,  15  Kan.  495.  And  see  Houston  v.  Polk, 
124  Ga.  103,  52  S.  E.  83 ;  Bohrer  v.  Drake,  33 
Minn.  408,  23  N.  W.  840;  Gordon  v.  Moore, 
134  Pa.  St.  486,  19  Atl.  753. 

67.  See  supra,  V,  A,  20. 

68.  Illinois.— FleLgg  v.  Stowe,  85  111.  164. 
Louisiana. —  Murphy  v.  Crafts,  13  La.  Ann. 

519,  71  Am.  Dec.  519. 

Missouri. —  Baldwin  v.  Walser,  41  Mo.  App. 
243. 

Tennessee. —  Looney  v.  Gillenwaters,  11 
Heisk.  133;  Morris  v.  Wood,  (Ch.  1896)  35 
S.  W.  1013. 

Texas. —  Gill  v.  Wilson,  2  Tex.  App.  Civ. 
Cas.  §  380. 

United  States. —  Denver  v.  Roane,  99  U.  S. 
355,  25  L.  ed.  476. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  136. 

69.  Tutt  V.  Cloney,  62  Mo.  116;  Halsted 
V.  Schmelzel,  17  Johns.  (N.  Y.)  80;  Smith  v. 
Loring,  2  Ohio  440.  Compare  Cragg  v.  Ford, 
1  Y.  &  Coll.  Cas.  280,  20  Eng.  Ch.  280,  62 
Eng.  Reprint  889. 

70.  Ball  V.  Lewin,  48  La.  Ann.  359,  19  So. 
118;  Richardson  v.  Pumphrey,  2  La.  Ann. 
448;  Yorks  v.  Tozer,  59  Minn.  78,  60  N.  W. 
846,  50  Am.  St.  Rep.  395,  28  L.  R.  A.  86; 
Gordon  v.  Moore,  134  Pa.  St.  486,  19  Atl. 
753;  Lefever  v.  Underwood,  41  Pa.  St.  505; 
Crawford  v.  Spotz,  11  Phila.  (Pa.)  255; 
Cameron  v.  Decatur  First  Nat.  Bank,  4  Tex. 
Civ.  App.  309,  23  S.  W.  334. 

71.  Tomlinson  v.  Ward,  2  Conn.  396;  War- 
ren V.  Raben,  33  Nebr.  380,  50  N.  W.  257; 
Gordon  v.  Moore,  8  Pa.  Co.  Ct.  289. 

72.  Maher  v.  Bull,  44  111.  97;  Walpole  v. 
Renfroe,  16  La.  Ann.  92;  Pierce  v.  Daniels, 
25  Vt.  624;  Thomas  v.  Atherton,  10  Ch.  D. 
185,  48  L.  J.  Ch.  370,  40  L.  T.  Rep.  N.  8.  77; 
Campbell  v.  Campbell,  7  CI.  &  F.  166,  7  Eng. 
Reprint  1030,  Macl.  &  R.  387,  9  Eng.  Reprint 
142;  Robertson  v.  Southgate,  6  Hare  536,  31 
Eng.  Ch.  536,  67  Eng.  Reprint  1276;  Mycock 
V.  Beatson,  13  Ch.  D.  384,  49  L.  J.  Ch.  127, 
42  L.  T.  Rep.  N.  S.  141,  28  Wkly.  Rep.  319. 

73.  Engles  v.  Engles,  4  Ark.  286,  38  Am. 
Dec.  37;  Fordice  v.  Hardesty,  36  Ind.  23; 
Hodges  V.  Holeman,  1  Dana  (Ky. )  50. 

The  transfer  of  the  legal  title  to  the  firm 
property  to  a  purchaser  for  value  and  with- 
out notice  of  the  firm^s  interests  therein  dis- 
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the  partnership  effects  sliall  be  applied  to  tlie  payment  of  partnership  debts  so 
that  he  may  be  exonerated  from  personal  liabihty  therefor.''^  This  right  or  lien 
does  not  entitle  the  partner  to  compel  a  judgment  creditor  of  the  firm  to  liave 
recourse  to  firm  property  before  collecting  the  judgment  from  his  individual 
property^*  Indeed  its  principal  function  is  performed  in  preventing  the  diver- 
sion of  the  firm  assets  from  firm  creditors,  and  after  these  are  paid,  in  securing 
an  equitable  distribution  of  the  balance  among  the  parties.  Accordingly,  after 
firm  debts  are  paid  to  outside  creditors,  this  Hen  secures  to  each  partner  his  share 
in  the  balance  of  the  firm  assets,  as  that  share  is  ascertained  on  the  final  account- 
ing between  the  partners.'^  The  lien  extends,  however,  only  to  firm  assets,"  and 
exists  in  favor  only  of  claims  growing  out  of  partnership  transactions.''^ 

B.  Individual  Transactions — l.  Conflict  of  Partnership  and  Individual 
Interests.  The  duty  which  the  law  imposes  upon  a  partner  of  acting  with  the 
utmost  good  faith  toward  his  copartners,  of  devoting  all  his  time  and  energies  to 
the  firm's  business,  and  of  accounting  faithfully  for  all  firm  property  coming  to 
his  hands,™  makes  it  hazardous  for  him  to  engage  in  ti'ansactions  in  which  his 
personal  interests  will  be  antagonistic  to  those  of  his  firm.  The  courts  will  scru- 
tinize such  transactions  very  closely,  and  will  compel  the  partner  engaging  in 
them  to  account  to  the  firm  for  all  profits  arising  therefrom,^  or  to  hold  for  the 
firm's  benefit  the  property  thereby  acquired,^^  unless  the  other  partners  assented 
to  the  transaction,^^  or  unless  it  was  entirely  free  from  unfairness  on  his  part.^ 
The  foregoing  principles  do  not  prevent  a  partner  from  acting  as  an  agent  for  a 
third  person  in  dealings  with  the  firm  where  the  firm  is  not  harmed ;  ^  nor  do  they 


charges  all  equitable  interests  of  the  firm. 
McNeil  V.  First  Cong.  Sec,  66  Cal.  105,  4 
Pae.  1096;  Duryea  v.  Burt,  28  Cal.  569. 

74.  Pearl  v.  Pearl,  1  Tenn.  Ch.  206;  Wig- 
gins V.  Blackshear,  86  Tex.  665,  26  S.  W. 
9.39;  Hobbs  V.  McLean,  117  U.  S.  567,  6  S.  Ct. 
870,  29  L.  ed.  940;  Payne  v.  Hornby,  25 
Beav.  280,  53  Eng.  Reprint  643;  Skipp  v. 
Harwood,  2  Swanst.  586,  36  Eng.  Reprint 
739;  West  V.  Skip,  1  Ves.  239,  27  Eng.  Re- 
print 1006.    And  see  infra,  IX,  C,  5. 

75.  Hamsmith  v.  Espy,  13  Iowa  439;  "Villa 
V.  Jonte,  17  La.  Ann.  9 ;  Nicholson  v.  Jane- 
way,  16  N.  J.  Eq.  285;  Barrett  v.  Furnish, 
21  Oreg.  17,  26  Pac.  861;  Herries  v.  Jamie- 
son,  5  T.  R.  556;  Abbot  v.  Smith,  W.  Bl. 
947. 

76.  Alabama. —  Warren  v.  Taylor,  60  Ala. 
218. 

District  of  Columbia. —  U.  S.  v.  Groome,  13 
App.  Cas.  4C0. 

Illinois. —  Flagg  v.  Stowe,  85  111.  164. 

loioa. —  Pierce  v.  Wilson,  2  Iowa  20. 

Kentucky. — •  Holmes  v.  Stix,  104  Ky.  351, 
47  S.  W.  243,  20  Ky.  L.  Rep.  593;  Hodges  r. 
lloleman,  1  Dana  50;  Sebastian  v.  Booneville 
Academy  Co.,  56  S.  W.  810,  22  Ky.  L.  Rep. 
186. 

Louisiana. —  Millaudon  v.  New  Orleans, 
etc.,  R.  Co..  3  Rob.  488. 

Michiqan. —  Wilcox  v.  Matthews,  44  Mich. 
192,  0  N.  W.  215. 

Nero  York. —  Ketchum  v.  Durkee,  Hoffm. 
638. 

North  Carolina. —  Evans  v.  Bryan,  95  N.  C. 
174,  50  Am.  lUip.  233. 

Tennessee. —  WilliaioH  v.  Love,  2  Head  80, 
73  Am.  Di'c.  191. 

Te:ms. —  Miinsneld  v.  Neese,  21  Tex.  Civ. 
Apii.  58 1,  51  S.  W.  370. 
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England. —  Stocken  v.  Dawson,  9  Beav.  239, 
50  Eng.  Reprint  335  [affirmed  in  17  L.  J. 
Ch.  282]. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  137. 

77.  Brown  v.  Kennedy,  12  Colo.  235,  20 
Pac.  696;  Mann  v.  Higgins,  7  Gill  (Md.) 
265;  Mosteller  v.  Bost,  42  N.  C.  39;  Payne 
V.  Hornby,  25  Beav.  280,  53  Eng.  Reprint 
643. 

78.  Lewis  v.  Harrison,  81  Ind.  278;  Uhler 
V.  Semple,  20  N.  J.  Eq.  238;  Evans  v.  Bryan, 
95  N.  C.  174,  59  Am.  Rep.  233;  Ryall  v. 
Rolle,  1  Atk.  165,  26  Eng.  Reprint  107,  1 
Ves.  348,  27  Eng.  Reprint  1074. 

79.  See  supra,  V,  A,  1. 

80.  Arkansas. —  Rutherford  v.  McDonnell, 
66  Ark.  448,  51  S.  W.  1060. 

Kentucky. — ■  Columbia  Finance,  etc.,  Co.  v. 
Louisville  First  Nat.  Bank,  110  Ky.  364,  76 
S.  W.  156,  25  Ky.  L.  Rep.  561. 

Minnesota. —  Bloom  v.  Lofgren,  64  Minn.  1, 
65  N.  W.  960. 

South  Carolina. —  Whitman  v.  Bowden,  27 
S.  C.  53,  2  S.  E.  630. 

West  Virginia. —  McKinley  v.  Lynch,  58 
W.  Va.  44,  51  S.  E.  4. 

England. —  Ilichens  v.  Congreve,  1  Russ.  & 
M.  irio  note,  39  Eng.  Reprint  58. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  139. 

81.  Lee  v.  Lashbrooke,  8  Dana  (Ky.)  214; 
Walsh  V.  Braxton,  78  Tex.  503,  14  S.  W.  573; 
Clogg  V.  Edmondson,  8  Do  G.  M.  &  0.  787, 
3  Jur.  N.  S.  299,  20  L.  J.  Ch.  073,  57  Eng. 
Ch.  008,  44  Eng.  Reprint  593. 

82.  Pelers  v.  ITorbadi,  4  Pa.  St.  134. 

83.  Gilinour  r.  Kerr,  25  S.  W.  270,  18  Ky. 
L.  R<'p-  ■1*'0;  Phillips  V.  Rpedor,  18  N.  J.  Eq. 
'95;  Wright  r.  Hooker,  10  N.  Y.  51;  Rliea  v. 
Vannoy,  64  N.  C.  282. 

84.  Randolph  Bank  v.  Armstrong,  11  Iowa 
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operate  to  make  the  other  partners  parties  to  a  contract  which  a  third  person  has 
entered  into  witli  one  partner  as  an  iiidividnal.^^ 

2.  Dealings  Between  a  Partner  and  His  Firm.  "While  a  partner  is  bonnd  to 
give  all  his  time  and  energies  to  the  partnership  business,  unless  exempted  there- 
from by  his  copartners,^^  it  is  quite  common  for  partners  to  buy  property  from 
the  firm,  or  to  rent  or  sell  property  to  the  lirm,^  to  lend  it  money  or  to  borrow 
from  it,^^  and  in  many  other  ways  to  deal  with  it  as  though  it  were  an  artificial 
person.  While  such  transactions  are  not  considered  as  creating  strictly  legal 
obligations,  between  the  partnei"  on  the  one  side  and  the  firm  on  the  other,  courts  of 
equity  have  always  enforced  such  obligations  and,  under  the  reformed  procedure 
both  in  England  and  in  tiiis  country,  they  are  enforceable  in  appropriate  actions.^' 
The  law  merchant  adopted  the  civil  law  conception  of  a  firm  as  a  legal  entity, 
and  permitted  the  indorsement  of  negotiable  paper,  which  was  made  by  a  firm  to 
a  partner  or  by  a  partner  to  his  firm  with  the  same  effect  as  though  the  parties  to 
the  paper  were  strangers.^"  In  jurisdictions  where  an  assignee  of  a  chose  in 
action  may  sue  in  his  own  name,  an  action  by  the  assignee  of  a  partner's  claim 
against  his  firm,  or  of  the  firm's  claim  against  a  partner,  provided  such  claim  is 
not  a  mere  item  in  the  partnership  account,  is  maintainable." 


515;  Westcott  v.  Tyson,  38  Pa.  St.  389; 
Baring  v.  Lyman,  2  Fed.  Cas.  No.  983,  1 
Story  396,  a  partner  in  a  firm  may  be  the 
agent  of  a  third  person  in  drawing  bills  in 
favor  of  the  firm,  for  advances  made  to  such 
third  person,  under  an  express  authority. 

85.  Sullivan  v.  LouisvillCj  etc.,  R.  Co.,  128 
Ala.  77,  30  So.  528. 

86.  See  supra,  V,  B,  1. 

87.  Curry  v.  Charles  Warner  Co.,  2  Marv. 
(Del.)  98, '42  Atl.  425  (a  partner,  who  sells 
sand  and  lime  to  his  firm,  which  is  engaged 
in  making  mortar,  is  entitled  to  the  fair 
market  price  of  such  materials,  and  is  not 
bound  to  furnish  them  at  cost  price)  ;  Allen 
V.  Anderson,  13  111.  App.  451  ( property  leased 
by  partner  to  the  firm  for  its  use)  ;  Henry  v. 
Anderson,  77  Ind.  361  (land  sold  by  a  part- 
ner to  his  firm)  ;  Huffman  Farm  Co.  v.  Eush, 
173  Pa.  St.  264,  33  Atl.  1013. 

88.  Illinois.— McCaW  i:  Moss,  112  111.  493; 
Leihy  v.  Briggs,  33  111.  App.  534. 

Kentucky. —  Wilson  v.  Soper,  13  B.  Mon. 
411,  56  Am.  Dec.  573,  indeljtedness  was 
treated  as  an  item  in  the  firm  account,  rather 
than  a  distinct  debt  from  the  partner  to  the 
firm. 

Louisiana. —  Armistead  v.  Spring,  1  Rob. 
567. 

New  York. —  Brown  v.  Spohr,  87  N.  Y. 
App.  Div.  522,  84  N.  Y.  Suppl.  995;  Heaven- 
rich  V.  Heavenrich,  37  N.  Y.  App.  Div.  450, 
56  N.  Y.  Suppl.  45;  Iddings  v.  Bruen,  4 
Sandf.  Ch.  223. 

North  Carolina. —  Lassiter  v.  Stainback, 
119  N.  C.  103,  25  S.  E.  726. 

Virginia. —  Lovett  v.  Perry,  98  Va.  604,  37 
S.  E.  33,  in  order  to  constitute  a  loan  to  the 
firm,  the  transaction  must  be  assented  to  by 
the  other  partners. 

89.  Illinois.— mn  v.  Kimball,  77  111.  161; 
Haven  v.  Wakefield,  39  111.  509. 

Minnesota. —  Crosby  v.  Timolat,  50  Minn. 
171,  52  N.  W.  526. 

Mississippi. —  Chapman  v.  Evans,  44  Miss. 
113;  Calvit  V.  Markham,  3  How.  343. 

New  Jersey. —  Galway  v.  Fullerton,  17  N.  J. 


Eq.  389,  a  bona  fide  mortgage,  given  by  a 
member  of  the  firm  to  the  firm,  is  valid,  and 
in  no  sense  a  mortgage  to  the  grantor  him- 
self. 

Neio  York.— Cols  v.  Reynolds,  18  N.  Y.  74; 
Hayes  v.  Bement,  3  Sandf.  394. 

Wisconsin. —  Lathrop  v.  Knapp,  37  Wis. 
307. 

United  States. —  In  re  Buckhause,  4  Fed. 
Cas.  No.  2,086,  2  Lowell  331,  10  Nat.  Bankr. 
Reg.  206. 

England. —  Piercy  v.  Fynney,  L.  R.  12  Eq. 
69,  40  L.  J.  Ch.  404,  19  Wkly.  Rep.  710; 
De  Tastet  v.  Shaw,  1  B.  &  Aid.  664;  Rich- 
ardson V.  Bank  of  England,  2  Jur.  911,  8 
L.  J.  Ch.  1,  4  Myl.  &  C.  165,  18  Eng.  Ch.  165, 
41  Eng.  Reprint  65;  Midland  R.  Co.  v.  Tay- 
lor, 8  H.  L.  Cas.  751,  8  Jur.  N.  S.  419,  31 
L.  J.  Ch.  336,  6  L.  T.  Rep.  N.  S.  73,  10  Wkly. 
Rep.  382,  11  Eng.  Reprint  624  \_affirmed  in  28 
Beav.  287,  6  Jur.  N.  S.  595,  29  L.  J.  Ch.  731, 
8  Wklv.  Rep.  401,  54  Eng.  Reprint  376]. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  140. 

90.  Maine. —  Woodman  v.  Boothby,  66  Me. 
389. 

Maryland. —  Buchanan  v.  Mechanics'  Loan, 
etc.,  Inst.,  84  Md.  430,  35  Atl.  1099. 

Massachusetts. —  Cutting  v.  Daigneau,  151 
Mass.  297,  23  N.  E.  839  (the  indorsee  not 
being  a  bona  fide  holder  was  subject  to  the 
defenses  against  the  payee  partner)  ;  Parker 
V.  Macomber,  18  Pick.  505. 

Missouri. —  Knaus  v.  Givens,  110  Mo.  58, 
19  S.  W.  535;  Caldwell  v.  Dismukes,  111  Mo. 
App.  570,  86  S.  W.  270. 

North  Carolina. — Blake  v.  Wheaton,  1  N.  C. 
49. 

Tennessee. —  Condon  v.  Callahan,  115  Tenn. 
285,  89  S.  W.  400,  112  Am.  St.  Rep.  833,  1 
L.  R.  A.  N.  S.  643. 

United  States. —  Smyth  v.  Strader,  4  How. 
404,  11  L.  ed.  1031;  Baring  v.  Lyman,  2  Fed. 
Cas.  No.  983,  1  Story  396. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  140. 

91.  Pike  V.  Hart,  30  La.  Ann.  868;  Camp- 
bell r.  Bane,  119  Mich.  40,  77  N.  W.  322; 
Sterling  v.  Chapin,  185  N.  Y.  395,  78  N.  E. 
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3.  Dealings  Between  Copartners  —  a.  In  General.  Tlie  fact  that  certain  per- 
sons are  copartners  does  not  disqualify  thetn  from  entering  into  contracts  witli 
each  other  as  individuals.  Their  rights  and  liabilities  under  such  contract  will 
be  the  same  ordinarily  as  though  they  were  not  partners,'^'  even  though  these 
have  relation  to  partnership  property  or  interests,  provided  such  contracts  operate 
to  lawfully  convert  linn  property  into  the  separate  property  of  the  individuals, 
and  to  take  all  matters  connected  with  the  transactions  out  of  the  partnership 
accounts.^^ 

b.  Purchase  of  Copartner's  Interest  in  Firm.  Purchases  by  one  partner  of 
his  copartner's  interest  in  the  firm  are  of  frequent  occurrence,  and  when  made  in 
good  faith  operate  to  vest  the  ownership  of  firm  property  in  the  purchasing  partner,'* 


158  Ireversing  111  N.  Y.  App.  Div.  912,  96 
N.  Y.  Suppl.  1147,  which  followed  Sterling  v. 
Chapin,  102  N.  Y.  App.  Div.  589,  92  N.  Y. 
Suppl.  904]  ;  Bank  of  British-North  America 
V.  Delafield,  12G  N.  Y.  410,  27  N.  E.  797 
\_affirmi7ig  12  N.  Y.  Suppl.  440]  ;  Ex  p.  Todd, 
De  Gex  87. 

92.  Alabama. —  Paine  v.  Moore,  6  Ala.  129. 

Illinois. —  Volk  v.  Eoche,  70  111.  297  (au- 
thority given  a  partner  by  his  copartner  to 
pay  debts  for  him  is  as  valid  and  binding  if 
given  before  as  though  given  after  a  dissolu- 
tion of  the  firm)  ;  Berry  v.  De  Bruyn,  77  111. 
App.  359. 

Michigan. —  Bates  V.  Lane,  62  Mich.  132^  28 
N.  W.  753,  money  loaned  by  one  partner  to 
another,  to  enable  the  latter  to  meet  his  obli- 
gations to  the  firm,  creates  a  personal  claim 
by  the  lender  against  the  borrower. 

Missouri. —  Matthews  v.  Perdue,  79  Mo. 
App.  149 ;  Coggeshall  v.  Munger,  54  Mo.  App. 
420. 

Neia  Hampshire. —  Herbert  V.  Odlin,  40 
N.  H.  267. 

New  Jersey. —  Hill  v.  Beach,  12  N.  J.  Eq. 
31,  a  partner  who  lends  money  to  his  copart- 
ner becomes  the  individual  creditor  of  his  co- 
partner for  the  amount  of  the  loan,  although 
the  amount  so  loaned  is  to  be  advanced  by 
him  as  his  share  of  the  partnership  assets. 

North  Carolina. —  Mosteller  v.  Bost,  42 
N.  C.  39,  if  copartners  give  a  bond  to  third 
persons,  as  between  themselves,  equity  con- 
siders each  a  surety  for  the  other,  and,  as 
Buch,  regards  him  as  a  creditor,  and  entitled 
to  all  the  privileges  of  one. 

Pennsylvania. —  McCoy  v.  McCoy,  202  Pa. 
St.  497,  52  AU.  180;  Jarecki  V.  Hays,  161 
Pa.  St.  013,  29  Atl.  118. 

Tennessee. —  Williams  v.  Love,  2  Head  80, 
73  Am.  Doc.  191. 

Vermont.— lloM  v.  Howard,  77  Vt.  49,  58 
Atl.  797;  Hatch  v.  Foster,  27  Vt.  515. 

Wisconsin. —  Briglit  v.  Carter,  117  Wis. 
631,  94  N.  W.  645. 

Vniled  mates.— In  re  Waite,  28  Fed.  Cns. 
No.  17,044,  1  Lowell  207,  1  Nat.  Bankr.  Rog. 
373,  a  note  given  by  the  active  partner,  in 
whose  name  the  1)UHinoHH  is  carried  on  to  the 
sili'iit  partner,  for  the  amount  of  capital  con- 
tributed by  him  is  the  separate  note  of  the 
active  partner. 

J'hujiand. —  Want  v.  Beoce,  I  Bing.  18,  8 
E.  C'  li.  3HI;  Bedford  v.  lirutton,  1  liing.  N. 
Cu8.  399,  -I  I..  J.  C.  r.  97,  1  Scott  245,  27 
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E.  C.  L.  692;  Ex  p.  Richardson,  3  Deac.  &  C. 
244. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  141. 

93.  Georgia. —  McDougald  v.  Banks,  13 
Ga.  451,  firm  property  may  be  rented,  and 
each  partner  by  agreement  may  collect  and 
discharge  his  share  of  the  rent. 

lovm. —  Jones  v.  Fields,  57  Iowa  317,  10 
N.  W.  747. 

Kentucky. —  Morrison  v.  Stockwell,  9  Dana 
172  (where  the  name  of  a  firm  is  signed  by 
one  of  two  partners  to  a  note  payable  to  the 
other,  it  is  in  effect  merely  the  note  of  the 
former  to  the  latter,  and  the  payee  mav  be 
sued  thereon)  ;  Fry  v.  Scott,  11  S.  W.  426,  10 
Ky.  L.  Rep.  1013. 

Louisiana. —  Thomson  v.  Mylne,  11  Rob. 
349. 

Massachusetts. — •  Shurtleff  v.  Willard,  19 
Pick.  202. 

Michigan. —  Hoskins  V.  Dickinson.  124 
Mich.  11,  82  N.  W.  660;  Bullard  v.  Hascall, 
25  Mich.  132. 

Minnesota. —  Hardin  v.  Jamison,  60  Minn. 
348,  62  N.  W.  394,  where  there  are  more 
than  two  partners,  one  of  them  cannot  con- 
vey or  lease  to  another  partner  firm  prop- 
erty without  the  consent  of  the  other  mem- 
bers of  the  firm. 

Missouri. —  Coggeshall  v.  Munger,  54  ]\Io. 
App.  420;  Love  v.  Van  Every,  18  Mo.  App. 
196,  a  partner  may  purchase  his  copartner's 
interest  in  a  contract  which  is  not  for  the 
joint  personal  services  of  the  two  copartners. 

New  York. —  Howard  v.  France,  43  N.  Y. 
593. 

Texas. —  Ford  v.  McBryde,  45  Tex.  498. 
yVisconsin.' — -Bright   r.    Carter,    117  Wis. 

631,  94  N.  W.  645;  Davies  V.  Skinn?r.  58 
Wis.  638,  17  N.  W.  427,  46  Am.  Rep.  005. 

See  38  Cent.  Dig.  tit.  "Partnership,"  S  141. 

94.  Ccr7t/or?7tf(.— Tavlor  v.  Ford.  131  Cal. 
440,  63  Pac.  770;  Burt  V.  Wilson,  28  Cal. 

632,  87  Am.  Dec.  142. 

/''Zoririlrt.— Schleicher  V.  Walker,  28  Fla. 
680,  10  So.  33,  the  covenant  of  the  purchas- 
ing partner  to  pay  the  firm  debts  is  ample 
consideration  for  the  transfer  of  the  firm 
title  to  the  purchasing  partner. 

Illinois. —  Durham  v.  Lathrop,  95  111.  App. 
429. 

Inwa. —  Lant!!  v.  Ryman,  102  Iowa  348,  71 
N.  W.  212. 

Missouri. — Blasland-Parcels-Jordan  Shoe  Co, 
t\  Tlicks,  70  Mo.  App.  301. 
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and  the  right  to  the  purchase-price  in  the  selling  partner.'^  Appropriate  relief 
niay  be  had  bj  either  party,  in  case  of  a  luutual  mistake  of  fact  involved  in  the 
coutract.^'^  When  a  partner  transfers  his  intei-est  in  the  firm  to  his  copartner, 
not  by  way  of  any  absolute  sale,  but  as  security  only  for  a  debt,  such  transfer  does 
not  dissolve  the  firm,  nor  vest  sole  ownership  in  the  transferee.^''  Even  a  transac- 
tion intended  as  an  absolute  sale  may  be  avoided  by  either  party  for  actual  fraud,"^ 
or  for  the  violation  of  that  high  degree  of  good  faith  and  fair  dealing  which  the 
law  requires  of  the  partners  in  their  transactions  with  each  otlier,^^  or  for  the  non- 
performance of  a  condition  imposed  by  the  contract.-^  Ordinarily  the  sale  to  a 
copartner  of  all  the  right,  title,  and  interest  of  the  selling  partner  in  a  firm  carries 
with  it  to  the  purchaser  all  claims  which  the  seller  has  against  the  firm,  whether 
such  claims  be  for  capital,  advances,  or  accumulated  profits,  and  it  also  relieves 
the  seller  from  all  liabilities  to  the  firm  for  over-drafts  or  similar  indebtedness.^ 


"New  Jersey. —  Frank  v.  Morehead,  (Ch. 
1895)  31  Atl.  1016;  Arnold  v.  Hagerman,  45 
N.  J.  Eq.  186,  17  Atl.  93,  14  Am.  St.  Rep. 
712,  such  a  transfer  cannot  be  rescinded  on 
the  ground  that  the  purchaser  turns  out  to  be 
unable  to  fulfil  promises  ■which  he  honestly 
made  during  the  negotiations. 

Pennsylvania. —  Clarlc  v.  Clark,  174  Pa.  St. 
309,  34  Atl.  610,  619;  Wiley  v.  Brundred, 
158  Pa.  St.  579,  28  Atl.  173,  180;  Keyes' 
Appeal,  65  Pa.  St.  196. 

Tennessee. — Cook  v.  Beech,  10  Humphr.  412. 

Texas. —  Murchison  v.  Warren,  50  Tex.  27; 
Texas  Produce  Co.  v.  Turner,  7  Tex.  Civ. 
App.  208,  26  S.  W.  917. 

Virginia. —  Sexton  v.  Sexton,  9  Gratt.  204. 

United  States. —  Patrick  i;.  Bowman,  149 
U.  S.  411,  13  S.  Ct.  866,  37  L.  ed.  790  [re- 
versing 36  Fed.  138] ;  Eouth  v.  Boyd,  51 
Fed.  821. 

England. —  Ex  p.  Puffin,  6  Ves.  Jr.  119,  5 
Eev.  Rep.  237,  31  Eng.  Reprint  970. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  142 ; 
and  infra,  VII,  A,  2. 

95.  Taylor  v.  Ford,  131.CaI.  440,  63  Pac. 
770;  Mentzer  v.  Robinson,  32  111.  App.  151; 
Neal  V.  Berry,  86  Me.  193,  29  Atl.  987; 
Klase  V.  Bright,  71  Pa.  St.  186;  Wood  v. 
Johnson,  13  Vt.  191. 

96.  Mussetter  v.  Timmerman,  11  Colo.  201, 
17  Pac.  504  (by  mutual  mistake,  certain 
debts  of  the  firm  were  omitted  from  the 
schedule  of  the  debts  to  be  paid  by  the  pur- 
chaser; tlie  seller  paid  these  debts  and  was 
allowed  to  recover  one  half  of  the  amount 
from  the  purchaser)  ;  Maxfield  v.  Seabury,  75 
Minn.  93,  77  N.  W.  555;  Plant  v.  Marks,  11 
Ohio  Cir.  Ct.  199,  5  Ohio  Cir.  Dec.  317; 
Waldheim  v.  Shane,  '9  Ohio  Dec.  (Reprint) 
560,  15  Cine.  L.  Bui.  84  [affirmed  in  24  Cine. 
L.  Bui.  428]. 

97.  Monroe  v.  Hamilton,  00  Ala.  226; 
Warren  v.  Taylor,  60  Ala.  218;  Townsend 
V.  Petersen,  12  Colo.  491,  21  Pac.  619. 

98.  Caldwell  v.  Davis,  10  Colo.  481,  15  Pac. 
696,  3  Am.  St.  Rep.  599;  Muir  v.  Samuels, 
110  Ky.  605,  62  S.  W.  481,  23  Ky.  L.  Rep. 
14:  Pomerov  V.  Benton,  57  Mo.  531;  Getty  v. 
Doiielly,  9  Hun  (N.  Y.)  603. 

99.  California. —  Meyers  v.  Merillion,  118 
Cal.  352,  50  Pac.  662. 

District  of  Columbia. —  Baker  v.  Cummings, 
4  App.  Cas.  230. 


/ZZiwow.— Hopkins  v.  Watt,  13  111.  298. 

Neio  J ersey. —  Powell  v.  Cash,  54  N.  J.  Eq. 
218,  34  Atl.  131  [affirmed  in  55  N.  J.  Eq. 
826,  41  Atl.  1115].  But  compare  Arnold  v. 
Hagerman,  45  N.  J.  Eq.  186,  17  Atl.  93,  14 
Am.  St.  Rep.  712. 

New  York. —  Butler  v.  Prentiss,  158  N.  Y. 
49,  52  N.  E.  652  [reversing  36  N.  Y.  Suppl. 
301] ;  Hasberg  v.  McCarty,  14  Daly  414,  14 
N.  Y.  St.  697  [affirmed  in  127  N.  Y.  655,  27 
N.  E.  817]. 

North  Dakota. —  Lay  v.  Emery,  '8  N.  D. 
515,  79  N.  W.  1053. 

Pennsylvania. —  Heebner  v.  Trumbower^  15 
Montg.  Co.  Rep.  97.  But  compare  Vitten- 
bender  v.  Bittenbender,  3  Lack.  L€g.  N. 
218. 

Virginia. —  Sexton  v.  Sexton,  9  Gratt.  204. 

West  Virginia. —  McKinley  v.  Lynch,  58 
W.  Va.  44,  51,  S.  E.  4. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  142. 

But  see  Pierce  v.  Ten  Eyck,  9  Mont.  349, 
23  Pac.  423. 

Third  persons. —  Where  one  partner,  wn- 
known  to  the  other,  enters  into  a  combina- 
tion with  third  persons,  whereby  the  value 
of  the  .partnership  assets  is  increased,  and 
then  purchases  the  interest  of  such  partner, 
without  revealing  the  facts,  the  third  per- 
sons are  not  guilty  of  fraud  as  against  the 
retiring  partner.  Meyers  v.  Merillion,  118 
Cal.  352,  50  Pac.  662. 

1.  Fitzgerald  v.  Christl,  20  N.  J.  Eq.  90; 
Brown  v.  Dennison,  28  N.  Y.  App.  Div.  535, 
51  N.  Y.  Suppl.  300  [reversing  22  Misc.  59, 
49  N.  Y.  Suppl.  420]  ;  Mathewson  i'.  Allen, 
10  R.  L  156;  Crump  v.  Ligon,  37  Tex.  Civ. 
App.  172,  84  S.  W.  250;  In  re  Kemptner, 
L.  R.  8  Eq.  286,  21  L.  T.  Rep.  N.  S.  223,  17 
Wkly.  Rep.  818;  Ex  p.  Wheeler,  Buck  25. 
Compare  Eggleston  v.  Wagner,  46  Mich.  610, 
10  N.  W.  37. 

2.  Connecticut. —  Beckley  v.  Munson,  22 
Conn.  299. 

Illinois.— KimbaU  v.  Walker,  30  111.  482; 
Taylor  v.  Coffing,  23  III.  273  [overruling 
Taylor  v.  Cofiing,  18  111.  422;  Coffing  v.  Tay- 
lor, 16  111.  457]  ;  Hattenhauer  v.  Adamiek, 
70  111.  App.  602. 

Indiana. — •  Headley  v.  Shelton',  51  Ind.  388; 
Smith  V.  Evans,  37  Ind.  526. 

Montana. —  Pierce  v.  Ten  Eyck,  9  Mont, 
349,  23  Pac.  423. 
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This  rule  may  of  course  be  varied  by  tlie  particular  terms  of  the  contract 
of  sale.^ 

4.  Transfer  of  a  Partner's  Interest  to  a  Third  Person.  Purchasers  of  the 
share  of  an  individual  partner  can  only  take  his  interest.  That  interest  and  not 
a  share  of  tlie  partnership  effects  is  sold,  and  it  consists  of  the  vendor's  share  of 
the  surplus  which  remains  after  the  payment  of  the  partnership  debts  and  the 
settlement  of  accounts  between  the  partners.*  Such  share  is  subject  to  the  fluc- 
tuations of  the  firm's  business,  including  firm  debts  subsequently  contracted  ;  and 
if,  upon  the  winding  up  of  the  firm,  the  transferring  partner's  interest  has  no 
pecuniary  value,  the  transferee  takes  nothing  by  his  transfer.^  In  England  such 
transferee  acquires  no  right  to  interfere  in  the  management  of  the  firm  affairs,  or 
to  an  accounting  by  the  other  partners,  or  to  an  inspection  of  the  firm  books,  but 
only  to  receive  the  share  of  the  profits  belonging  to  the  transferring  partner.® 
But  in  this  country  it  has  been  held  that  a  subpartner  of  one  engaged  with  others 
in  a  joint  enterprise  is  entitled  to  an  accounting  in  reference  thereto,  although 
the  other  partners  had  no  knowledge  of  the  subpartnership.'''  And  it  has  also 
been  held  that  when  a  partner  has  assigned  a  definite  portion  of  his  share  of  the 
profits  of  the  partnership,  the  assignee  is  entitled  to  maintain  a  bill  in  equity  for 
an  accounting  and  the  ascertainment  of  the  profits  assigned.^ 

5.  Acquiring  Title  or  Interest  Adverse  to  Firm  or  Copartners  —  a.  During: 
the  Existence  of  the  Firm.  While  the  partnership  relation  continues,  the  law 
imposes  upon  each  partner  the  duty  of  acting  with  the  utmost  good  faith  toward 
his  copartners.  It  treats  him  as  their  confidential  agent  in  all  partnership  trans- 
actions, and  subjects  him  to  the  inability  of  such  an  agent  to  secure  for  himself 
that  which,  it  is  liis  duty  to  obtain,  if  at  all,  for  the  firm  of  which  he  is  a  mem- 
ber.^   Accordingly,  if  he  purchases  property  for  his  individual  benefit,^"  or  takes 


'New  -Jersey. —  Fielder  v.  Beekman,  ( Ch. 
1903)  54  Atl.  156. 

'New  York. — -Albright  v.  Voorlues,  36  Hun 
437;  Finley  v.  Fay,  17  Hun  67;  Van  Scoter 
V.  LeflFerts,  11  Barb.  140;  Flynn  v.  Fish,  7 
Lans.  117. 

United  States. —  New  York  Fourth  Nat. 
Bank  v.  New  Orleans,  etc.,  E.  Co.,  11  Wall. 
624,  20  L.  ed.  82;  Bray  v.  Denning,  56  Fed. 
1019  [affirmed  in  61  Fed.  651,  10  C.  C.  A.  6] ; 
Parker  v.  Muggridge,  18  Fed.  Gas.  No.  10,743, 
2  Story  334. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  142. 

Compare  Kintrea  v.  Charles,  12  Grant  Ch. 
(U.  C.)  117,  holding  that  where  the  indebted- 
ness of  the  selling  partner  to  the  firm  had 
been  concealed  by  him,  and  did  not  appear  on 
the  books,  the  purchasing  partner  could  call 
upon  him  to  account  for  the  moneys  not  ap- 
pearing on  the  books. 

3.  Indiana. —  Evans  V.  Bradford,  35  Ind. 
527  (sale  subject  to  tax  lien)  ;  Garnier  v. 
Gebhard,  33  Ind.  225. 

Louisiana. —  Morgan  v.  Davenport,  3  La. 
184. 

New  Jersey. —  Fielder  v.  Beekman,  (Cli. 
1903)  54  Atl.  156. 

Neio  yorfc.— Finley  v.  Fay,  06  N.  Y.  663; 
Deering  v.  Metcalf,  74  N.  Y.  501. 

J'enn.'^ylvania. —  Blackiston's  A*ppeal,  81* 
Pa.  St.  .339. 

United  Stales. —  Lrvy  V.  Dati Iclinnin,  63 
Fed.  992;  (Junn  v.  Black,  60  Fed.  151,  8 
C.  O.  A.  534, 

Keo  38  (U\nt.  Dig.  tit.  "  I'arLnciHhip,"  g  H2. 

4.  («lynn   v.   Pliotteplaco,   20   Mich.  383; 
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Lovejoy  v.  Bowers,  11  N.  H.  404;  Menagh  v. 
Whitwell,  52  N.  Y.  146,  11  Am.  Eep.  683; 
Tarbel  v.  Bradley,  7  Abb.  N.  Cas.  (N.  Y.) 
273;  Ross  v.  Henderson,  77  N.  C.  170.  See 
also  Sloan  v.  Wilson,  117  Ala.  583,  23  So. 
145 ;  Cook  V.  Gilchrist,  82  Iowa  277,  48  N.  W. 
84;  Whitmore  v.  Shiverick,  3  Nev.  288.  See 
also  infra,  VII,  A,  3. 

5.  Daniel  v.  Crowell,  125  N.  C.  519,  34 
S.  E.  684;  State  Bank  v.  Fowle,  57  N.  C.  8; 
Cavender  v.  Bulteel,  L.  E.  9  Ch.  79,  43  L.  J. 
Ch.  370,  29  L.  T.  Eep.  N.  S.  710,  22  Wkly. 
Eep.  177 ;  Fereday  v.  Wightwick,  1  Euss. 
&  M.  45,  5  Eng.  Ch.  45,  39  Eng.  Eeprint  18, 
Taml.  250,  48  Eng.  Reprint  100,  31  Eev.  Rep. 
93 ;  Eennie  v.  Quebec  Bank,  3  Ont.  L.  Eep. 
541  [affirming  1  Ont.  L.  Eep.  303]. 

6.  In  re  Garwood,  [1903]  1  Ch.  236,  72 
L.  J.  Ch.  208,  51  Wkly.  Rep.  185,  applying 
§  31  of  Partn.  Act  (1890). 

7.  Nirdlinger  i;.  Bernheimer,  133  N.  Y.  45, 
30  N.  E.  561. 

8.  Bruns  v.  Spalding,  90  Md.  349,  45  Atl. 
194. 

9.  Tebbetts  v.  Dearborn,  74  Me.  392; 
Mitchell  V.  Reed,  61  N.  Y.  123,  19  Am.  Rep. 
252;  Lacy  v.  Hall,  37  Pa.  St.  360;  Latta  v. 
Kilbourn,  150  U.  S.  524,  14  S.  Ct.  201,  37 
L.  cd.  1169. 

10.  Alabama. —  Zimmerman  v.  Htiber,  29 
Ala.  379,  the  purclinac  by  one  of  a  firm,  at 
auction  sale  on  account  of  the  insurers  of 
dnmaged  property  of  the  firm,  must  be  re- 
gnrdo(l  as  made  for  the  firm's  benefit. 

UaUfornia. —  Warren  )).  Schaiuwald,  02  Oal. 
60. 
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a  lease  of  it  when  the  firm  is  entitled  to  the  advantage  of  such  purchase  or  lease," 
or  secures  a  valuable  contract  for  himself,  which  it  was  his  duty  to  obtain  for  the 
firm,'^  he  will  be  treated  as  a  trustee  thereof  for  the  firm  and  be  compelled  to 
account  to  the  firm  for  the  profits  of  the  transaction,  unless  such  a  purchase  or 
transaction  is  assented  to  by  his  copartners.^^  The  same  result  will  follow  any 
attempt  by  one  partner  to  appropriate  firm  property  to  his  individual  benefit, 
without  the  consent  of  his  copartuers.^^  Interests  adverse  to  a  copartner  may, 
however,  be  lawfully  acquired  by  a  partner,  when  these  are  outside  of  the  part- 
nership affairs,  for  in  such  transactions  they  are  in  no  sense  confidential  agents  or 
trustees  for  each  other.^^ 

b.  After  the  Dissolution  of  the  Partnership.  With  the  dissolution  of  the  firm, 
the  confidential  relationship  of  the  partners  ceases,  so  far  as  new  transactions  are 
concerned  and  the  former  partners  are  at  liberty  to  compete  with  each  other,  in 
buying  property,  in  taking  leases,  or  in  making  contracts  precisely  as  though  they 
had  never  been  partners.'^ 

6.  Prohibited  Transactions.     One  member  of  the  firm  cannot,  without  the 


Kentucky. —  Farmer  v.  Sarrmel,  4  Litt.  187, 
14  Am.  Dec.  106,  where  partnership  land  is 
sold  on  execution  on  a  judgment  against  both 
the  partners,  a  purchase  by  one  of  them  does 
not  extinguish  the  right  of  the  other. 

Massachusetts. —  Jones  v.  Dexter,  130  Mass. 
380,  39  Am.  Rep.  459. 

Michigan. —  Gordon  v.  Tyler,  53  Mich.  629, 
19  N.  W.  560,  20  N.  W.  70. 

Mississippi. —  Eobertshaw  v.  Hanway,  52 
Miss.  713,  neither  the  partners  nor  their  heirs 
can  acquire  any  interest  in  partnership  prop- 
erty, real  or  personal,  adverse  to  the  trust 
imposed  upon  it  by  law  for  the  payment  of 
the  partnership  debts. 

Missouri. —  Freeman  v.  Moffitt,  119  Mo. 
280,  25  S.  W.  87,  where  a  partnership  buys 
land,  assuming  a  mortgage  thereon,  and  al- 
lows it  to  be  foreclosed  for  non-payment,  a 
purchase  by  one  of  the  partners  under  the 
mortgage  sale  does  not  entitle  him  to  a  deed 
of  the  land. 

New  York. —  Swift  v.  Dean,  6  Johns.  523. 

Pennsylvania. —  Blaylock's  Appeal,  73  Pa. 
St.  146;  Coder  v.  Huling,  27  Pa.  St.  84; 
Seibert  v.  Seibert,  1  Brewst.  531. 

Tewas. —  Buford  v.  Ashcroft,  72  Tex.  104, 
10  S.  W.  346. 

Vermont. —  Pierce  v.  Daniels,  25  Vt.  624. 

Virginia. —  Forrer  v.  Forrer^  29  Gratt.  134. 

United  States. —  Gaddie  v.  Mann,  147  Fed. 
960  [.reversed  on  other  grounds  in  158  Fed. 
42] ;  Gunn  v.  Black,  60  Fed.  151,  8  C.  C.  A. 
534. 

England. —  Dunne  v.  English,  L.  E.  18  Eq. 
524,  31  L.  T.  Rep.  N.  S.  75. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  144. 

11.  Arkansas. — Sneed  v.  Deal,  53  Ark.  152, 
13  S.  W.  703. 

Massachusetts. —  Leach  v.  Leach,  18  Pick. 
68,  where  one  partner,  during  the  partner- 
ship, takes  a  lease  of  the  building  in  which 
the  firm  did  business,  for  a  term  extending 
beyond  the  partnership,  he  is  accountable  to 
the  representative  of  his  copartner  for  the 
profits  of  the  lease. 

Neio  Yorfc.— Mitchell  v.  Read,  84  N.  Y. 
556  [affirming  19  Hun  418],  61  N.  Y.  123, 


19  Am.  Rep.  252  [reversing  61  Barb. 
310]. 

Pennsylvania. —  Johnson's  Appeal,  115  Pa. 
St.  129,  8  Atl.  36,  2  Am.  St.  Rep.  539. 

England. —  Featherstonhaugh  v.  Fenwick, 
17  Ves.  Jr.  298,  11  Rev.  Rep.  77,  34  Eng. 
Reprint  115. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  144. 

12.  Comstoek  v.  Buchanan,  57  Barb. 
(N.  Y.)  127  [affirmed  in  57  Barb.  146]; 
Weston  V.  Keteham,  39  N.  Y.  Super.  Ct.  54; 
Lacy  V.  Hall,  37  Pa.  St.  360;  Williamsen  v. 
Monroe,  101  Fed.  322;  Miller  v.  O'Boyle,  89 
Fed.  140;  Lock  v.  Lynam,  4  Jr.  Ch.  188; 
Russell  V.  Austwick,  1  Sim.  52,  27  Rev.  Rep. 
157,  2  Eng.  Ch.  52,  57  Eng.  Reprint  498; 
Mitchell  V.  Lister,  21  Ont.  318,  plaintiff's 
remedy  is  by  injunction  or  by  an  action  for 
damages. 

13.  Blachley  v.  Coles,  6  Colo.  349;  Boozer 
V.  Webb,  25  S.  C.  82. 

14.  Illinois. —  Stearnes  v.  Joy,  41  111.  App. 
157. 

Iowa. —  Vetter  v.  Lentzinger,  31  Iowa  182; 
Saylor  v.  Mockbie,  9  Iowa  209. 

Kentucky. —  Bourne  v.  Wooldridge,  10  B. 
Mon.  492. 

Mississippi. —  Stegall  v.  Coney,  49  Miss. 
761. 

New  York. —  Comstoek  v.  Buchanan,  57 
Barb.  127 ;  Cheeseman  v.  Sturges,  6  Bosw. 
520,  But  compare  Anderson  v.  Lemon,  8 
N.  Y.  236  [reversing  4  Sandf.  552]. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  144. 

But  compare  Batchelor  v.  Whitaker,  83 
N.  C.  350;  Wheeler  v.  Sage,  1  Wall.  (U.  S.) 
518,  17  L.  ed.  646. 

15.  McKenzie  v.  Dickinson,  43  Cal.  119; 
Bradbury  v.  Barnes,  19  Cal.  120;  Rouquette 
V.  Ryan,  3  S.  W.  702,  10  Ky.  L.  Rep.  503. 

16.  Kayser  v.  Maugham,  8  Colo.  232,  339, 
6  Pac.  803,  7  Pac.  286;  Kennedy  v.  Porter, 
109  N.  Y.  526,  17  N.  E,  426;  American  Bank 
Note  Co.  V.  Edson,  1  Lans.  (N.  Y.)  388,  56 
Barb.  84;  Lafferty  v.  Laflferty,  174  Pa.  St. 
536,  34  Atl.  203,  205;  Westcott  v.  Tyson,  38 
Pa.  St.  389;  Capecci  v.  Alladio,  8  Wash. 
637,  36  Pac.  692. 
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consent  of  all  his  copartners,  use  firm  funds  to  pay  individual  debts,"  or 
gain  secret  profits  from  firm  business,^^  or  use  firm  property  for  individual 
profit  or  benefit;'^  nor  can  a  member  of  a  firm  engage  in  any  transaction  wliicli 
is  fraudulent  toward  the  firm  or  a  copartner.^ 


17.  Patrick  v.  Weston,  22  Colo.  45,  43  Pac. 
446;  Noble  v.  Miley,  20  Mo.  App.  360; 
Fisher  v.  Linton,  28  Ont.  322;  Brunskill  v. 
Chumasero,  5  U.  C.  Q.  B.  474. 

18.  California. —  Mattern  v.  Canavan,  3 
Cal.  App.  493,  86  Pac.  618. 

District  of  Columbia. —  Grafton  v.  Paine,  7 
App.  Cas.  255. 

Georgia. —  Solomon  v.  Solomon,  2  Ga.  18. 

Kentucky. —  Anderson  v.  Whitlock,  2  Bush 
398,  92  Am.  Dec.  489. 

Louisiana. —  Lowry  v.  Cobb,  9  La.  Ann. 
592. 

Massachusetts. —  Gray  v.  Portland  Bank,  3 
Mass.  364,  3  Am.  Dec.  156. 

Missouri. — -Dale  v.  Hogan,  39  Mo.  App. 
646. 

l<!ew  Jersey. —  Rafferty  v.  Todd,  34  N.  J. 
Eq.  552  [affirming  30  N.  J.  Eq.  254]. 

New  York. — Herrick  i\  Ames,  8  Bosw.  115; 
Dunlop  V.  Richards,  2  E.  D.  Smith  181. 

Texas. —  Gill  v.  Wilson,  2  Tex.  App.  Civ. 
Cas.  §  380. 

West  Virginia. —  McMahon  v.  McClernan, 
10  W.  Va.  419. 

United  States. —  Rogers  v.  Riessner,  30 
Fed.  525. 

England. —  Fawcett  v.  Whitehouse,  4  L.  J. 
Ch.  0.  S.  64,  8  L.  J.  Ch.  0.  S.  50,  1  Russ. 
&  M.  132,  5  Eng.  Ch.  132,  39  Eng.  Reprint 
51. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  149.  150. 

19.  Arkansas. —  Roberts  v.  Totten,  13  Ark. 
609. 

Colorado. —  Deaner  v.  O'Hara,  36  Col'j. 
476,  85  Pac.  1123. 

Indiana. —  Love  v.  Carpenter,  30  Ind.  284. 

Iowa. —  Wiggins  v.  Markham^  131  Iowa 
102,  108  N.  W.  113. 

Kansas. —  Scruggs  v.  Russell,  MeCalion  39. 

Kentucky. —  Edelen  v.  Hagan,  7  S.  W.  251, 
9  Ky.  L.  Rep.  862. 

Michigan. —  Pierce  v.  Pierce,  89  Mich.  233, 
50  N.  W.  851. 

Mississippi. —  Stegall  V.  Coney,  49  Miss. 
761 ;  Cabaniss  v.  Clark,  31  Miss.  423. 

Missouri. —  American  Nat.  Bank  v.  Thorn- 
burrow,  109  Mo.  App.  639,  83  S.  W.  771. 

Nebraska. —  Catron  v.  Shepherd,  8  Nebr. 
308.  1  N.  W.  204. 

North  Oa/rolina. —  Pkson  v.  Cherry,  59 
N.  C.  201. 

0//to.— Reis  V.  Hellman,  25  Ohio  St.  180 
{affirming  1  Cine.  Super.  Ct.  30]. 

I'cnn.iylvania. —  Coursin's  Appeal,  79  Pa. 
St.  220;"  Waring  v.  Cram,  1  Para.  Eq.  Cas. 
510. 

Tennessee. —  Hunt  v.  Benson,  2  TTumphr. 
459;  MorriH  v.  Wood,  (Oh.  App.  1896)  35 
S.  W.  1013. 

TcxfiH. —  llenson  v.  Byrne,  (Civ.  App.  1897) 
41  S.  W.  494. 

IJnilr.d  Hlnles. —  Warren  v.  Burnham,  32 
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Fed.  579;  Kelley  v.  Greenleaf,  14  Fed.  Cas. 
No.  7,057,  3  Story  93. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  150. 

Illustration. —  Where  a  partnership  was 
formed  for  the  purpose  of  organizing  a  theat- 
rical company  and  employing  a  particular 
actor,  and  a  contract  theretofore  entered  into 
between  one  of  the  partners  and  the  actor 
was  assigned  to  such  theatrical  company, 
which  had  assumed  the  liabilities  and  was 
entitled  to  the  profits  resulting  from  the 
transaction,  one  of  the  partners  could  not 
retain  royalties,  on  the  ground  that  he  as- 
sisted in  the  writing  of  one  of  the  plaj's  used 
by  the  company,  although  the  royalties  to 
authors  of  plays  were  under  the  partnership 
agreement  chargeable  as  an  item  of  general 
expense.  David  Belasco  Co.  v.  Klaw,  48  Misc. 
(N.  Y.)  597,  97  N.  Y.  Suppl.  712. 

Proportionate  share  of  profits. — A  partner 
who  has  withdrawn  assets  and  invested  them 
in  a  new  enterprise  without  his  copartner's 
consent  is  chargeable  only  with  their  pro- 
portionate share  of  the  profits.  Brown  v. 
Schackelford,  53  Mo.  122. 

Interest. —  If  one  partner  uses  partnership 
funds  in  his  own  private  business,  he  must 
account,  not  only  for  interest  on  the  money 
withdrawn,  but  for  the  profits  of  the  busi- 
ness. If  he  makes  no  profits  he  is  chargeable 
only  with  simple  interest;  otherwise  with 
compound.  Stoughton  v.  Lynch,  1  Johns.  Ch. 
(N.  Y.)  467,  2  Johns.  Ch.  209. 

20.  Alabama. —  Bestor  v.  Barker,  106  Ala. 
240,  17  So.  389. 

Colorado. —  Jennings  v.  Rickard,  10  Colo. 
395,  15  Pac.  677. 

Illinois. —  Winstanley  v.  Gleyre,  146  111. 
27,  34  N.  E.  628. 

Indiana. —  Peden  v.  Mail,  118  Ind.  560,  20 
N.  E.  446,  holding  that  it  is  not  fraudulent 
for  a  creditor  partner  to  sell  firm  stock  and 
apply  the  proceeds  to  his  claim: 

Neio  York. —  Esmond  v.  Seeley,  28  N.  Y. 
App.  Div.  292,  51  N.  Y.  Suppl.  36;  Patter- 
son V.  Hare,  4  N.  Y.  App.  Div.  319,  38  N.  Y. 
Suppl.  565;  Baumgarten  v.  Nichols,  69  Hun 
216,  23  N.  Y.  Suppl.  592;  Parsons  r.  Hughes, 
9  Paige  592,  defrauded  partner  defeated  be- 
cause he  had  executed  a  release. 

Pennsylvania. —  Zahn  v.  McMillin,  179  Pa. 
St.  146, '36  Atl.  188;  Geddes'  Appeal,  80  Pa. 
St.  442  (no  fraud  in  the  last  case)  ;  Neil 
V.  Neil,  25  Pa.  Super.  Ct.  605. 

Texas. —  Butler  r.  Edwards,  (Civ.  App. 
1899)  50  S.  W.  1045;  IToiison  v.  Byrne,  (Civ. 
App.  1897)  41  S.  W.  494. 

J//((7i.— Rutan  v.  Huck,  30  Utah  217,  83 
Pac.  833. 

^yis<^l>vsin. —  Gates  v.  Paul,  117  Wis.  170. 
04  N.  W.  55;  Wells  i;.  McGeoch,  71  Wis.  190. 
35  N.  W.  769. 

United  States. —  Huiskamp   v.   West,  47 
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7.  Engaging  in  Other  Business.  The  law  does  not  permit  a  partner,  without 
the  consent  of  his  copartners,  to  carry  on  a  business  of  the  same  nature  and  com- 
peting with  that  of  the  tirra.^^  If  he  violates  the  rule,  equity  may  enjoiii  him 
from  carrying  on  such  l)usiness,^^  and  may  compel  him  to  account  for  and  pay 
over  to  the  firm  all  profits  made  therein.^  But  beyond  the  line  of  the  trade  or 
business  in  which  tlie  firm  is  engaged,  there  is  no  restraint  upon  the  right  of  a 
partner  to  traffic  for  his  own  profit,^  in  the  absence  of  an  express  agreement  to 
the  contrary  and  even  if  a  partner  has  agreed  not  to  carry  on  a  separate  busi- 
ness, his  partners  have  no  right  to  the  pi'ofits  he  makes  thereby/^  although  it 
may  subject  him  to  an  injunction,'"  or  to  a  claim  for  damages.'® 

C.  Actions  Between  Partners  —  l.  Grounds  of  Action,  Form  of  Remedy,  and 
Defenses  —  a.  In  Genepal.  As  a  rule  an  action  at  law  by  one  partner  against  his 
copartners  will  not  lie  on  a  claim  growing  out  of  the  partnership  transactions, 
until  the  business  is  wound  up  and  the  accounts  finally  settled.^^    It  follows  that 


Fed.  236;  Askew  v.  Odenheimer,  2  Fed.  Cas. 
No.  587,  Baldw.  380. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  152. 

21.  Alabama. —  Christian,  etc..  Grocery  Co. 
V.  Hill,  122  Ala.  490,  26  So.  149. 

District  of  Columbia. —  Grafton  v.  Paine, 
7  App.  Cas.  255. 

Illinois. —  Tichenor  v.  Newman,  186  111. 
264,  57  N.  E.  826;  Metcalfe  v.  Bradshaw, 
145  111.  124,  33  N.  E.  1116,  36  Am.  St.  Eep. 
478  [affirming  43  111.  App.  286]. 

Michigan. —  Lockwood  v.  Beckwith,  6  Mich. 
168,  72  Am.  Dec.  69. 

New  York. — American  Bank  Note  Co.  v. 
Edson,  1  Lans.  388,  56  Barb.  84. 

England. —  Dean  r.  MacDowell,  8  Ch.  D. 
345,  47  L.  J.  Ch.  537,  38  L.  T.  Eep.  N.  S. 
862,  26  Wkly.  Rep.  486. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  153. 

But  compare  Parnell  v,  Eobinson,  58  Ga. 
26;  Kelley  v.  Shay,  206  Pa.  St.  215,  55  Atl. 
927. 

22.  Marshall  v.  Johnson,  33  Ga.  500. 

23.  Van  Deusen  v.  Crispell,  114  N.  Y. 
App.  Div.  361,  99  N.  Y.  Siippl.  874;  Manu- 
facturers' Nat.  Bank  v.  Cox,  2  Hun  (N.  Y.) 
572  [affirmed  in  59  N.  Y.  659]  ;  Herrick  v. 
Ames,  8  Bosw.  (N.  Y. )  115;  Moritz  v. 
Peebles,  4  E.  D.  Smith  (N.  Y.)  135. 

24.  California. —  McKenzie  v.  Dickinson, 
43  Cal.  119. 

Illinois. —  Northrup  v.  Phillips,  99  111,  449. 

loiva. — •  Taylor  v.  Lovett,  87  Iowa  177,  54 
N.  W.  234. 

Louisiana. —  See  Wartelle  v.  Le  Blanc,  10 
La.  556. 

Pennsylvania. —  Waring  v.  Cram,  1  Pars. 
Eq.  Cas.  516.  See  also  Freck  v.  Blakiston, 
83  Pa.  St.  474. 

United  States. —  Wheeler  v.  Sage,  1  Wall. 
518,  17  L.  ed.  646. 

See  38  Cemt.  Dig.  tit.  "  Partnership,"  §  153. 

25.  Starr  v.  Case,  59  Iowa  491,  13  N.  W. 
645;  Latta  v.  Kilbourn,  150  U.  S.  524,  14 
S.  Ct.  201,  37  L.  ed.  1169  [reversing  5 
Mackev  (D.  C.)  304,  60  Am.  Rep.  373]. 

26.  Metcalfe  v.  Bradshaw,  145  111.  124,  33 
N.  E.  1116,  36  Am.  St.  Rep.  478  [affirming 
43  111.  App.  286] ;  Murrell  v.  Murrell,  33 
La.  Ann.  1233;  Latta  v.  Kilbourn,  150  U.  S. 


524,  14  S.  Ct.  201,  37  L.  ed.  1169  [reversing 

5  Mackey  (D.  C.)  304,  60  Am.  Eep.  373]; 
Aas  V.  Benham,  [1891]  2  Ch.  244,  65  L.  T. 
Eep.  N.  S.  25. 

27.  Levine  v.  Michel,  35  La.  Ann.  1121. 

28.  Lessig  v.  Langton,  Brightly  (Pa.) 
191;  Dean  v.  MacDowell,  8  Ch.  D.  345,  47 
L.  J.  Ch.  537,  38  L.  T.  Eep.  N.  S.  862,  26 
Wkly.  Rep.  486:  Lindley  Partn.  {7th  ed.) 
353. 

29.  Alabama. —  Stowe  v.  Sewall,  3  Stew. 

6  P.  67,  the  absconding  of  a  partner  gives 
no  additional  remedy  at  law  against  him. 

Arkansas. —  King  v.  Moore,  72  Ark.  469, 
82  S.  W.  494. 

Connecticut. —  Cole  v.  Fowler,  68  Conn. 
450,  36  Atl.  807. 

Indiana. —  Bond  V.  May,  38  Ind.  App.  396, 
78  N.  E.  260. 

Kentucky. —  Coulson  v.  Ferree,  85  S.  W. 
686,  27  Ky.  L.  Rep.  451 ;  Sebastian  v.  Boone- 
ville  Academy  Co.,  56  S.  W.  810,  22  Ky.  L. 
Rep.  186. 

Maine.— Terrv  v.  Cobb,  88  Me.  435,  34 
Atl.  278,  49  L.  R.  A.  389. 

Massachusetts. —  Hill  v.  Clarke,  7  Allen 
414. 

MtssoMrt.— McGinty  v.  Orr,  110  Mo.  App. 
336,  85  S.  W.  955. 

Montana. —  Doll  v.  Hennessy  Mercantile 
Co.,  33  Mont.  80,  81  Pac.  625. 

Neio  Hampshire. —  Perley  v.  Brown,  12 
N.  H.  493. 

New  Yorfc.— Mitchell  v.  Tonkin,  109  N.  Y. 
App.  Div.  165,  95  N.  Y.  Suppl.  669;  Hollister 
V.  Simonson,  36  N.  Y.  App.  Div.  63,  55  N.  Y. 
Suppl.  372;  Leber  v.  Dietz,  22  Misc.  524, 

49  N.  Y.  Suppl.  1002. 

Pennsylvania. —  Hall  r.  Logan,  34  Pa.  St. 
331:  McFadden  v.  Hunt,  5  Watts  &  S.  468; 
Whelen  v.  Watmough,  15  Serg.  &  R.  153. 

Wisconsin. —  Smith  v.  Putnam,  107  Wis. 
155,  82  N.  W.  1077,  83  N.  W.  288. 

England. —  Wood  v.  Woad,  L.  R.  9  Exch. 
190,  43  L.  J.  Exch.  153,  30  L.  T.  Eep.  N.  S. 
815,  22  Wklv.  Eep.  709 ;  Chadwick  v.  Clarke, 
1  C.  B.  700,  9  Jur.  539,  14  L.  J.  C.  P.  233, 

50  E.  C.  L.  700. 

Canada. —  Mitchell  v.  Gormley,  9  Ont.  139 
[affirmed  in  14  Ont.  App.  55]  ;  McDowell  v. 
Wilcock,  28  Quebec  Super.  Ct.  226. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  156. 
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a  partner  cannot  sue  a  copartner  on  a  coritract  between  himself  and  the  firm,**  ia 
the  absence  of  legislation  permitting  it  y''^  nor  can  lie  maintain  trespass  or  replevin 
against  his  copartner  for  any  part  of  the  firm  property.'^''  The  remedy  of  the 
complaining  partner  in  snch  cases  is  to  be  sought  ordinarily  in  an  equity  action 
for  an  accounting  and  settlement  of  the  partnership  all'airs.'^^ 

b.  Necessity  For  Previous  Aeeounting'  —  (i)  In  General.  The  principal 
reasons  for  requiring  an  accounting  and  settlement  between  copartners,  as  a  con- 
dition precedent  to  an  action  at  law  by  one  against  another  upon  partnership 
claims  and  transactions,^^  are  these :  (1)  A  dispute  of  this  nature  ordinarily 


Mandamus. —  Tlie  rule  that  one  cannot 
bring  an  action  at  law  against  a  partner- 
ship does  not  apply  to  a  proceeding  by 
mandamus.  Cooper  v.  Nelson,  38  Iowa 
440. 

Price  of  firm  realty. —  Where  partners  join 
in  a  sale  of  realty  held  by  the  firm  for 
partnership  purposes,  and  one  receives  the 
purchase-money,  the  other  partner  may 
maintain  an  action  against  him  for  his  pro- 
portion thereof.  Coles  v.  Coles,  15  Johns. 
(N.  Y.)  159,  8  Am.  Dec.  231. 

30.  Tipton  V.  Nance,  4  Ala.  194;  Tindal 
V.  Bright,  Minor  (Ala.)  103;  Davis  v.  Mer- 
rill, 51  Mich.  480,  16  N.  W.  864;  Wescott 
V.  Price,  Wright  (Ohio)  220,  a  partner  can- 
not sue  his  copartners  as  makers  of  a  note. 

The  holder  of  an  accepted  bill  of  exchange 
cannot  sue  a  firm  of  which  he  is  a  member 
on  their  acceptance.  Wescott  v.  Price, 
Wright  (Ohio)  220. 

31.  See  the  statutes  of  the  different  states. 
And  see  Heavilon  v.  Heavilon,  29  Ind.  509; 
Shalter  v.  Caldwell,  27  Ind.  376;  Cooper  v. 
Nelson,  38  Iowa  440;  Morrison  v.  Stockwell, 
9  Dana  (Ky.)  172;  Johnson  v.  Brandt,  10 
Mart.  (La.)  638;  Willis  V.  Barron,  143  Mo. 
450,  45  S.  W.  289,  65  Am.  St.  Eep.  673. 

32.  Mason  v.  Tipton,  4  Cal.  276;  Buckley 
V.  Carlisle,  2  Cal.  420;  Whitesides  v.  Collier, 
7  Dana  (Ky.)  283;  Clay  v.  Grubbs,  1  Litt. 
(Ky.)  222. 

33.  California. —  Pico  v.  Cuyas,  47  Cal. 
174;  Nugent  v.  Locke,  4  Cal.  318;  Stone  v. 
Fouse,  3  Cal.  292. 

Colorado. —  Maloney  v.  Crow,  11  Colo.  App. 
518,  53  Pac.  828. 

Georgia. —  Miller  v.  Freeman,  111  Ga.  654, 
36  S.  E.  961,  51  L.  R.  A.  504. 

Illinois. —  Mudd  v.  Bates,  73  111.  App.  576; 
Wriglit  V.  Cudahy,  64  111.  App.  453,  bill  in 
equity  dismissed,  because  brouglit  by  a  part- 
ner for  tlie  benefit  of  creditors,  who  did  not 
seek  relief  and  were  not  parties  to  tlie  pro- 
ceedings. 

Iowa. —  McReynolda  v.  McReynolds,  74 
Iowa  89,  36  N.  W.  003. 

Loui.iiana. —  Seelyc  v.  Taylor,  32  La.  Ann. 
1115,  a  partner's  only  remedy  to  recover 
from  a  copartner  a  H])cc'iric  iiKlel)tedncss  al- 
leged to  result  from  tlic  partnership  is  an 
action  for  the  scttlcniciit  of  (lie  jiai-tiun'shi]) 
afl'airs. 

Mfirylatid. —  Morgart  )'.  Rniousii,  103  Md. 
463,  63  All.  1070,  1  15  Am.  St.  Pep.  367. 

Maanachugclls, —  Ferry  v.  Il^'my,  4  Pick. 
7C. 

MiNNOuri. —  Powc'll  TIardwaii!  t'o.  v.  MayiM-, 
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110  Mo.  App.  14,  83  S.  W.  1008;  Creath  v. 
Nelson  Distilling  Co.,  70  Mo.  App.  296. 

Nebraska. —  Carroll  v.  Cunningham,  73 
Nebr.  295,  102  N.  W.  608. 

New  York. —  Jones  v.  Walker,  51  Misc. 
024,  101  N.  Y.  Suppl.  22;  Niven  V.  Spicker- 
man,  12  Johns.  401. 

Pennsylvania. —  Crow  v.  Green,  111  Pa. 
St.  637,  5  Atl.  23. 

England. —  Stewart  v.  Stuart,  1  L.  J.  Ch. 
0.  S.  61. 

Canada. — ^London,  etc..  Loan  Co.  v.  Morphy, 
14  Ont.  App.  577 ;  Honsinger  v.  Love,  16 
Ont.  170. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  156. 

A  suit  for  a  specific  sum  cannot  bs  consid- 
ered a  suit  for  a  settlement,  even  where 
there  is  a  prayer  for  general  relief.  Mead  V. 
Curry,  8  Mart.  N.  S.  (La.)  280. 

34.  Alabama. —  Philips  v.  Lockhart,  1  Ala. 
521. 

Arkansas. —  Houston  v.  Brown,  23  Ark. 
333. 

California. —  Fisher  v.  Sweet,  67  Cal.  228, 

7  Pac.  657;  Ross  v.  Cornell,  45  Cal.  133; 
Wilson  V.  Lassen,  5  Cal.  114;  Russell  v.  Ford, 
2  Cal.  86. 

Colorado. —  Robinson  v.  Compher,  13  Colo. 
App.  343,  57  Pac.  754. 

Connecticut. —  Beach  v.  Hotchkiss,  2  Conn. 
425;  Dewit  v.  Staniford,  1  Root  270. 

Delaware. —  Robinson  v.  Green,  5  Harr. 
115. 

Florida.— \m\\te  v.  Ross,  35  Fla.  377,  17 
So.  640;  Price  v.  Drew,  18  Fla.  670. 

Georgia. —  Miller  v.  Freeman,  111  Ga.  654, 
36  S.  E.  961,  51  L.  R.  A.  504. 

Illinois. —  Milligan  v.  Mackinlay,  209  111. 
358,  70  N.  E.  685  [affirming  108  111.  App. 
609];  Bowzer  v.  Stoughton,  119  111.  47,  9 
N.  E.  208;  Smith  v.  Riddell,  87  111.  105; 
Purvincs  V.  Champion,  67  111.  450;  Burns  v. 
Nottingham,  60  111.  531;  Chadscy  v.  Har- 
rison, 11  111.  151;  Wright  V.  Hutchinson,  54 
111.  App.  535. 

Indiana. —  Lang  r.  Oppenheim,  90  Ind.  47  ; 
Meredith  r.  Ewing,  85  Ind.  410;  Briggs  V. 
Daugherty,  48  Ind.  247 ;  Page  !•■.  Thompson, 
33  Ind.  137;  Wilt  v.  Bird,  7  Blackf.  258. 

Iowa. —  Stanberry  v.  Cattell,  55  Iowa  017, 

8  N.  W.  478. 

Kcniucky. —  Lawrence  -!'.  Clark,  9  Dana 
257,  35  Am.  Dee.  133;  Shearer  v.  Francis, 
5  S.  W.  559,  9  Ky.  L.  Rc]).  556. 

f,ouisiana. —  Roddick  i\  While,  46  La.  Ann. 
1198,  15  So.  '187;  l?adovich  v.  Frigerio,  27 
l-ii.  Ann.  68;  Coniiollv  r.  Adaiiis,  4  l-a.  Ann. 
351;  McMickcn  (;.  Ficklin,  II  La.  310. 
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involves  the  taking  of  a  partnership  account;  for,  until  that  is  taken,  it  cannot  be 
known  but  that  plaintiff  may  be  liable  to  refund  even  more  than  he  claims  in  the 
particular  suit.^^  (2)  In  partnership  transactions  a  partner  does  not  as  a  rule 
become  the  creditor  or  the  debtor  of  a  copartner,  but  of  the  iirm.^*^  Such  a  set- 
tlement may  be  agreed  upon  by  the  partners  without  an  action  for  an  accounting  ; 


Maine. —  Farrar  17.  Pearson,  59  Me.  561, 
8  Am.  Rep.  439;  Lane  v.  Tyler,  49  Me.  252; 
Chase  r.  Garvin,  19  Me.  211. 

Maryland. —  McSlierry  v.  Brooks,  46  Md. 
103. 

Massachusetts. —  Remington  v.  Allen,  109 
Mass.  47 ;  Gomersall  v.  Gomersall,  14  Allen 
GO;  Shattuck  v.  Lawson,  10  Gray  405;  Capen 
V.  Barrows,  1  Gray  370;  Williams  v.  Hen- 
shaw,  12  Pick.  378,  23  Am.  Dec.  614. 

Mississippi. —  Evans  v.  White,  (1902)  31 
So.  833 ;  Ivy  17.  Walker,  58  Miss.  253 ;  Mur- 
dock  V.  Martin,  12  Sm.  &  M.  660. 

Missouri. —  Bambrick  v.  Simms,  102  Mo. 
158,  14  S.  W.  935  ;  Scott  17.  Caruth,  50  Mo. 
120;  Johnson  17.  Ewald,  82  Mo.  App.  276; 
Bender  v.  Markle,  37  Mo.  App.  234;  Mul- 
hall  17.  Cheatham,  1  Mo.  App.  476. 

Montana. —  McMahon  v.  Thornton,  4  Mont. 
46,  1  Pac.  724. 

Nebraska. —  Lord  v.  Peaks,  41  Nebr.  891, 
60  N.  W.  353. 

New  Hampshire. —  Treadvcell  v.  Brown,  41 
K  H.  12;  Towle  17.  Meserve,  38  N.  H.  9; 
Wright  17.  Cobleigh,  21  N.  H.  339;  Burley 
V.  Harris,  8  N.  H.  233,  29  Am.  Dec.  650. 

Neiv  Jersey. —  Young  17.  Brick,  3  N.  J.  L. 
663;  Sieghortner  17.  Weissenborn,  20  N.  J. 
Eq.  172. 

New  Mexico. —  Gillett  v.  Chavez,  12  N.  M. 
353,  78  Pac.  68;  Willey  v.  Eenner,  8  N.  M. 
641,  45  Pac.  1132. 

New  York. —  Belanger  v.  Dana,  52  Hun  39, 
4  N.  Y.  Suppl.  776;  Buell  v.  Cole,  54  Barb. 
353;  Pattison  17.  Blanchard,  6  Barb.  537 
[affirmed  in  5  N.  Y.  186]  ;  Bloss  V.  Chitten- 
den, 2  Thomps.  &  C.  11;  Sheldon  v.  Stevens, 
32  Misc.  314,  66  N.  Y.  Suppl.  796  {affirmed 
in  57  N.  Y.  App.  Div.  630,  68  N.  Y.  Suppl. 
1148];  Muller  v.  Cox,  15  N.  Y.  St.  393; 
Murry  17.  Boyert,  14  Johns.  318,  7  Am.  Dec. 
466. 

North  Dakota. —  Devore  v.  Woodruff,  1 
N.  D.  143,  45  N.  W.  701. 

Pennsylvania. —  Elmer  17.  Hall,  148  Pa.  St. 
345,  23  Atl.  971;  McFadden  v.  Sallada,  6 
Pa.  St.  283;  Andrews  v.  Allen,  9  Serg.  &  R. 
241;  Harris  17.  Hall,  11  Pa.  Co.  Ct.  53. 

Rhode  Island. —  Saillant  v.  Densereau,  24 
R.  I.  255,  52  Atl.  1085;  Dowling  17.  Clarke, 
13  R.  L  134. 

South  Carolina. —  Course  17.  Prince,  1  Mill 
413. 

Tennessee. —  Haskell  17.  Vaughn,  5  Sneed 
618. 

Texas. —  Worley  17.  Smith,  26  Tex.  Civ. 
App.  270,  63  S.  W.  903. 

Vermont. —  Spear  v.  Newell,  13  Vt.  288; 
Estes  V.  Whipple,  12  Vt.  373;  Judd  v.  Wil- 
son, 6  Vt.  185. 

Washington. —  Stevens  i'.  Baker,  1  Wash. 
Terr.  315. 

Wisconsin. —  Rose  v.  Bradley,  91  Wis.  619, 


65  N.  W.  509;  Kruschke  v.  Stefan,  83  Wis. 
373,  53  N.  W.  679;  Lower  17.  Denton,  9  Wis. 
268. 

United  States. —  Goldborough  v.  Mc  Wil- 
liams, 10  Fed.  Cas.  No.  5,518,  2  Cranch  C. 
C.  401;  Halderman  v.  Halderman,  11  Fed. 
Cas.  No.  5,909,  Hempst.  559 ;  Lamalere  v. 
Caze,  14  Fed.  Cas.  No.  8,003,  1  Wash.  435; 
Pote  V.  Philips,  19  Fed.  Cas.  No.  11,316, 
5  Cranch  C.  C.  154. 

England. —  Sadler  v.  Nixon,  5  B.  &  Ad. 
936,  27  E.  C.  L.  394. 

Canada. —  Campbell  v.  Peden,  3  Can.  L.  J. 
68;  Heffernan  v.  Sheridan,  11  Quebec  K.  B. 
3;  Allan  17.  Garven,  4  U.  C.  Q.  B.  242; 
Burgess  17.  Fanning,  4  U.  C.  Q.  B.  0.  S.  188. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  157. 

An  action  of  debt  will  not  lie  between 
partners  on  an  unsettled  partnership  account. 
Young  17.  Brick,  3  N.  J.  L.  663. 

Recovery  of  money  furnished. —  Where  the 
partnership  agreement  provides  that  one 
partner  is  to  furnish  all  the  money  for  the 
partnership  enterprise  and  his  copartner 
furnishes  money,  he  can  recover  it  in  an 
action  against  his  partner,  without  an  ac- 
counting. Bates  17.  Lane,  62  Mich.  132,  28 
N.  W.  753. 

Where  real  estate  was  purchased  for  part- 
nership purposes,  and  was  improved  from 
partnership  funds,  but  by  agreement  title 
was  taken  in  one  partner  only,  the  other 
partner  cannot  recover  his  one-half  interest 
in  such  realty  without  an  accounting  be- 
tween the  partners.  Kruschke  v.  Stefan,  83 
Wis.  373,  53  N.  W.  679. 

Remedy  against  dormant  partner. — A  bill 
in  equity  is  the  only  remedy  to  sell  the 
copartnership  business  and  recover  a  balance 
due  to  an  active  from  a  dormant  partner, 
where  the  latter  has  been  in  receipt  of  none 
of  the  assets  of  the  partnership,  but  owes  a 
balance  to  the  active  partner  on  account  of 
firm  losses.    Spear  v.  Newell,  13  Vt.  288. 

Right  to  assail  judgment. —  WTiere  a  part- 
ner by  suing  his  copartner,  and  obtaining 
judgment,  elects  to  treat  the  partnership 
matters  as  settled,  he  cannot  deny  the  right 
of  his  copartner  to  bring  an  action  against 
him  to  assail  the  judgment  which  was  wrong- 
fully obtained.  Douthit  i;.  Douthit,  133  Ind. 
26,  32  N.  E.  715. 

35.  Mattingly  v.  Stone,  35  S.  W.  921,  18 
Ky.  L.  Rep.  187;  Ryder  17.  Wilcox,  103  Mass. 
24;  Sadler  17.  Nixon,  5  B.  &  Ad.  936,  27  E. 
C.  L.  394. 

36.  Warring  v.  Arthur,  98  Ky.  34,  32  S.  W. 

221,  17  Ky.  L.  Rep.  605;  Ryder  v.  Wilcox, 
103  Mass.  24;  Ives  v.  Miller,  19  Barb.  (N.  Y.) 
196;  Estes  v.  Whipple,  12  Vt.  373;  Blakely  V. 
Smock,  96  Wis.  611,  71  N.  W.  1052. 

37.  Georgia. —  Benton  v.  Hunter,  119  Ga. 
381,  46  S.  E.  414. 
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but  in  order  that  it  may  form  the  basis  of  an  action  at  law,  it  must  show 
that  the  partners  liave  agreed  upon  the  sum  which  each  owes  to  tlie  other.*^ 
And  when  the  partnership  is  limited  to  a  single  venture,  not  involving  a  partner- 
ship account,  or  when  but  a  single  item  remains  unadjusted,  or  when  the  parties 
have  partitioned  the  firm  property  among  thera,  an  action  at  law  will  lie,  and  an 
accounting  in  equity  is  unnecessary 

(ii)  Effect  OF  BissoLUTioN  OR  Sale  OF  Interest.  As  a  partnership  con- 
tinues after  its  dissolution  for  the  purpose  of  collecting  its  claims,  paying  its 
debts,  and  adjusting  its  affairs,*"  an  action  at  law  cannot  be  brought  by  one  part- 
ner against  another  for  money  alleged  to  be  due  him  on  account  of  partnership 
transactions,  until  after  a  settlement,  even  though  the  partnership  has  been 
dissolved.''^  But  a  partner  may  sell  his  interest  to  his  copartners,  and  recover  the 
purchase-price  in  an  action  at  law,  and  it  is  innnaterial  whether  such  interest  is 
encumbered  or  not  by  the  terms  of  the  partnership,  or  whether  its  amount  is 
fixed  or  the  price  agreed  on/^ 

(ill)  Effect  of  Accounting.  When  an  accounting  and  settlement  have 
been  had,  an  action  at  law  will  lie  for  the  balance  thus  ascertained  to  be  due,^^ 
and  the  creditor  partner  cannot  maintain  a  bill  in  equity  for  relief,**  unless  he 


Indiana. —  Dale  v.  Thomas,  67  Ind.  570. 

Louisiana. —  Shulsinger  v.  Maloney,  114 
La.  846,  38  So.  581. 

Massachusetts. —  Sikes  v.  Work,  6  Gray 
433;  Brinley  v.  Kupfer,  6  Pick.  179. 

Ulississippi. —  Hunt  r.  Morris,  44  Miss. 
314;  Sturges  v.  Swift,  32  Miss.  239. 

Neiv  Hampshire. —  Dakin  v.  Graves,  48 
N.  H.  45. 

Neio  York. —  Casola  v.  Vasquez,  164  N.  Y. 
608,  58  N.  E.  1085  [affirming  33  N.  Y.  App. 
Div.  428,  54  N.  y.  Suppl.  89]  ;  Blanehard  v. 
Jefferson,  162  N.  Y.  630,  57  N.  E.  1104  [af- 
firming 13  N.  Y.  App.  Div.  314,  43  N.  Y. 
Suppl.  152] ;  Ferguson  v.  Baker,  5  N.  Y.  St. 
842;  Clark  v.  Dibble,  16  Wend.  601. 

Ohio. —  Goodin  v.  Armstrong,  19  Oliio  44. 

Pennsylvania. —  Farrell  v.  Young,  26  Pa. 
Super.  Ct.  135. 

Wisconsin. —  Rose  V.  Bradley,  91  Wis.  619, 
65  N.  W.  509. 

England. —  Wray  v.  Milestone,  5  M.  &  W. 
21. 

Canada. —  McNicol  v.  McEwen,  3  U.  C. 
Q.  B.  0.  S.  485. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  157,  160. 

38.  De  Jarnette  v.  McQueen,  31  Ala.  230, 
68  Am.  Dec.  164;  Morrow  v.  Riley,  15  Ala. 
710;  Ross  V.  Cornell,  45  Cal.  133;  Beach  r. 
Hotchkiss,  2  Conn.  425 ;  Arnold  i'.  Arnold, 
90  N.  Y.  380;  Rose  v.  Bradley,  91  Wis.  619, 
65  N.  W.  509. 

39.  Colorado. —  Mason  v.  Sieglitz,  22  Colo. 
320,  44  Pao.  588. 

Kansas. —  Pol  tingill  v,  Jones,  28  Kan.  749. 
Louisiana. —  Jenkins   v.   Howard,   21  La. 
Ann.  507. 

Missouri. —  WhclHtono  v.  Shnw,  70  Mo. 
575;  Hni'kncr  r.  I^ios,' 34  Mo.  357;  McNonly 
V.  JiartlcU,  123  Mo.  App.  58,  99  S.  W.  7()7  ; 
Fenrt  v.  liiown,  23  Mo.  Afip.  332. 

Nebraska.— Vorv/iirt  v.  Ball,  71  Nebr.  173, 
98  N.  W.  652. 

Nciii  York. —  Si)('c,k  r.  Ificldiiig,  31  Misc. 
177.  68  N.  Y.  Siippl.  841;  Hiirlcigh  i\  Bovin, 
22  MIhc.  38,  48  N.  Y.  Suppl.  120. 
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Utah. —  Coffin  v.  Mcintosh,  9  Utah  315, 
34  Pac.  247. 

England. —  Hesketh  v.  Blanehard,  4  East 
144,  3  L.  J.  C.  P.  0.  S.  151. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  157. 

40.  Bender  v.  Markle,  37  Mo.  App.  234. 

41.  Long  V.  Oppenheim,  96  Ind.  47;  Ben- 
der V.  Markle,  37  Mo.  App.  234;  Haskell  r. 
Vaughan,  5  Sneed  (Tenn.)  618.  Compare 
Fowle  r.  Kirkland,  18  Pick.  (Mass.)  299. 

42.  Baker  v.  Robinson,  55  Mo.  App.  171. 
See  also  Howe  v.  Bristow,  65  Mo.  App. 
624. 

43.  Alalama. —  McColl  v.  Oliver^  1  Stew. 
510. 

Delaware. —  Martin  v.  Solomon,  5  Harr. 
344. 

Indiana. —  ]\IcDowell  v.  North,  24  Ind.  App. 
435,  55  N.  E.  789. 

Iowa. — -Thompson  v.  Smith,  82  Iowa  598, 
48  N.  W.  988;  Wycoff  v.  Purnell,  10  Iowa 
332. 

Kentucky. —  Hey  v.  Harding,  53  S.  W.  33, 
21  Ky.  L.  Rep.  771. 

Maine. —  Lane  r.  Taylor,  49  Me.  252. 

Neiv  Hampshire. —  Nims  v.  Bigelow,  44 
N.  H.  376. 

New  Jersey. —  Gulick  v.  Gulick,  14  N.  J. 
L.  578. 

Neir  York. —  Crosby  v.  Nichols,  3  Bosw. 
450;  Koehler  v.  Brown,  31  How.  Pr.  235. 

Wisconsin. —  Stein  v.  Benedict,  83  Wis. 
603,  53  N.  W.  891;  Logan  r.  Trayser,  77 
Wis.  579,  46  N.  W.  877. 

United  (States. —  Halderman  v.  Haldornian, 
11   Fed.  Cas.  No.  5,909,  Hempst.  559. 

See  38  Cent.  Dig.  tit.  "Partnership,''  S  159. 

44.  McGehee  v.  Dougherty,  10  Ala.  863; 
Jackson  v.  Powell,  110  Mo.  App.  249.  84 
S.  W.  1132.  Compare  Still  v.  Holland.  1 
Ohio  Doc.  (Reprint)  584,  10  West.  L.  J.  481, 
holding  that  where  a  partner,  after  dis- 
Hohition  of  the  parlneraliip,  has  paid  his 
portion  of  the  partnorsliip  debt,  ho  may,  as 
a  Hur(>(y  to  his  copurtiier,  file  a  bill  agiun.<5t 
H\i('li  copa.rliier  and  a  jiulgnientr  creditor  to 
compel  such  copartner  to  pay  the  judgment. 
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can  show  fraud  or  tnutnal  mistake  in  the  settlement/^  If  tlie  fraud  consists  in 
false  representations  as  to  the  state  of  the  firm  accounts,  or  in  dishonest  appro- 
priation of  firm  property  by  defendant  partner,  an  action  at  law  for  damages  will 
lie  against  him.'"' 

(iv)  Breach  of  Contract  For  a  Settlement.  If  the  copai-tners  enter 
into  a  contract  for  a  settlement  to  be  made  at  a  subsequent  date  on  certain  terms, 
and  one  of  them  fails  to  fulfil  his  contract,  the  other  may  maintain  an  action  at 
common  law  for  damages  for  the  breach/'  An  action  at  law  may  also  be  main- 
tained for  the  breach  of  an  engagement  in  a  contract  of  settlement,  provided 
plaintiff  shows  that  he  has  duly  performed  his  part  of  such  contract/^ 

e.  Breach  of  Partnership  Agreement.  While,  as  we  have  seen,  an  action  at 
law  will  not  lie  oi'dinarily  for  a  breach  of  the  partnership  agreement,  until  a  part- 
nership settlement  has  been  liad,^°  yet  it  will  lie  for  the  breach  of  an  agreement 
to  enter  into  a  partnership ;  ^°  or  of  an  agreement  to  furnish  capital  or  property, 
or  to  do  some  act  antecedent  to  the  formation  of  the  partnership,  and  which  forms 
no  part  of  the  firm's  atfairs.^^    It  will  lie  also  for  the  breach  of  individual  stipu- 


45.  Hanks  v.  Baber,  53  111.  292;  Holyoke 
V.  Mayo,  50  Me.  385;  Chase  v.  Garvin,  19 
Me.  211;  West  V.  Benjamin,  29  Can.  Sup. 
Ct.  282. 

46.  Farnsworth  v.  Whitney,  74  Me.  370; 
McAuley  r.  Cooley,  45  Nebr.  582,  63  N.  W. 
871;  Glade  v.  White,  42  Nebr.  336,  60  N.  W. 
556;  Binney  v.  Delmar,  17  N.  Y.  Suppl.  524. 

47.  Holyoke  v.  Mayo,  50  Me.  385.  See, 
however,  McPherson  v.  Robertson,  82  Ala. 
459,  2  So.  333,  holding  that  such  an  action 
would  not  lie,  because  it  vrould  tnrow  upon 
a  jury  and  common- law  court  the  necessity 
of  taking  an  account  of  the  partnership 
affairs,  which  they  are  not  competent  to  do. 

48.  Georgia. —  Geise  v.  Ragan,  80  Ga.  732, 
6  S.  E.  697. 

Indiana. —  Meredith  v.  Ewing,  85  Ind.  410. 

Maryland. —  See  Martin  v.  Good,  14  Md. 
398,  74  Am.  Dec.  545. 

New  York. —  Ferguson  v.  Baker,  116  N.  Y. 
257,  22  N.  E.  400. 

Pennsylvania. —  Lippincott  v.  Low,  68  Pa. 
St.  314;  Bartley  v.  Williams,  66  Pa.  St.  329. 

Wisconsin. —  Jewell  j;.  Ketchum,  63  Wis. 
628,  23  N.  W.  709,  a  partner  who,  on  the 
dissolution  of  the  firm,  agrees  to  pay  the 
firm  debts,  is  liable  to  an  action  at  law  by 
his  copartner  which  the  latter  is  compelled 
to  pay. 

England. —  Thornbury  v.  Bevill,  6  Jur.  407, 
1  Y.  &  Coll.  554,  20  Eng.  Ch.  554,  62  Eng. 
Reprint  1014. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  165,  166. 

49.  See  supra,  V,  C,  1,  a. 

50.  Alabama. —  Stone  v.  Dennis,  3  Port. 
231,  where  parties  enter  into  covenants  which 
contemplate  a  future  copartnership,  an  ac- 
tion may  be  maintained  at  law  by  either 
of  the  parties  for  a  breach  committed  by 
the  other  before  the  copartnership  com- 
menced. 

California. —  Powell  v.  Maguire,  43  Cal.  11. 
Connecticut. —  Reboul  f.  Chalker,  27  Conn. 
114. 

Georgia. —  Mann  i".  Bowen,  85  Ga.  616,  11 
S.  E.  862. 

Illinois. —  Buckmaster  v.   Gowen,   81  111. 
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153;  Wilson  v.  Campbell,  10  111.  383;  Madi- 
son V.  Henderson,  86  111.  App.  113. 

Michigan. —  Cook  v..  Canny,  96  Mich.  398, 
55  N.  W.  987. 

Minnesota. —  Hill  v.  Webb,  43  Minn.  545, 
45  N.  W.  1133. 

Missouri. —  Byrd  v.  Fox,  8  Mo.  574. 

New  York.—  Glover  v.  Tuck,  24  Wend.  153. 

Ohio.— YnTice  v.  Blair,  18  Ohio  532,  51 
Am.  Dec.  467. 

Wisconsin. —  Hill  v.  Palmer,  56  Wis.  123, 
14  N.  W.  20,  43  Am.  Rep.  703. 

United  States. —  Goldsmith  v.  Sachs,  17 
Fed.  726,  8  Sawy.  110. 

England. —  Walker  v.  Harris,  Anstr.  245 ; 
Sichel  V.  Mosenthal.  30  Beav.  371,  31  L.  J. 
Ch.  386,  8  Jur.  N.  S.  275,  5  L.  T.  Rep.  N.  S. 
784,  10  Wkly.  Rep.  283;  McNeill  v.  Reid, 
9  Ring.  68,  1  L.  J.  C.  P.  162,  2  Moore  &  S. 
89,  23  E.  C.  L.  489;  Figes  v.  Cutler,  3 
Stark.  139,  3  E.  C.  L.  627  ;  Gale  v.  Leckie,  2 
Stark.  107,  19  Rev.  Rep.  692,  3  E.  C.  L. 
337. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  168. 
51.  Arkansas. —  Bailey  v.  Starke,  6  Ark. 
191. 

Indiana. —  Ellison  v.  Chapman,  7  Blackf. 
224. 

Kansas. —  Truitt  v.  Baird,  12  Kan.  420. 

Kentucky.— Tevis  v.  Carter,  111  Ky.  938, 
65  S.  W.  17,  23  Ky.  L.  Rep.  1270. 

Mississippi. —  Morgan  v.  Nunes,  54  Miss. 
308. 

New  Hampshire. —  Currier  v.  Webster,  45 
N.  H.  226. 

New  York. —  Butler  v.  Dinan,  19  N.  Y. 
Suppl.  950. 

Texas.— Bunt  v.  Reilly,  50  Tex.  99. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  168. 

Failure  to  furnish  money. — If,  by  an  agree- 
ment between  two  persons,  one  agrees  to 
furnish  a  specified  sum  of  money  to  carry  on 
a  certain  business,  and  afterward  fails  to 
furnish  the  money,  he  is  liable  to  the  other 
at  law  for  such  breach  of  contract.  Ellison 
V.  Chapman,  7  Blackf.  (Ind.)  224.  See 
also  Morgan  v.  Nunes,  54  Miss.  308.  But 
a  bill  in  equity  is  the  only  remedy  for  a 
partner's  refusal  to  furnish  money  in  the 
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lations  between  the  partners,  although  these  maj  be  contained  in  the  partnership 
artieles.^^  In  this  country  it  will  lie  also  for  the  wrongful  ouster  of  a  party  from 
the  firm,^^  or  for  the  wi'ongful  dissolution  of  the  linn,  before  the  expiration  of  tlie 
agreed  term  of  its  existence.''*  It  will  lie  too  for  fraudulently  inducing  one  to 
become  a  member  of  the  firin.^^ 

d.  Compensation  For  Sepviees.  Even  wlien  tlie  partnership  contract  provides 
that  a  partner  shall  receive  a  fixed  compensation  for  his  services,  unless  the  other 
partner  or  partners  have  bound  themselves  as  individuals  to  pay  it lie  cannot 
maintain  an  action  therefor.  If  there  is  no  such  obligation  his  claim  is  only  an 
item  in  the  firm  account,  and  a  settlement  must  be  had,  before  he  can  recover  any 
specitic  sum.^'' 

e.  Partnership  Transactions  Not  Involving  an  Account.  Where  the  cause  of 
action  is  not  connected  with  partnership  accounts  and  their  consideration  is  not 


business  as  agreed,  thereby  causing  a  great 
loss  of  profits.  Buckmaster  v.  Gowen,  81 
HI.  153. 

Failure  to  furnish  materials. —  If  one  en- 
ters into  a  partnership  contract  and  agrees 
to  furnish  the  materials  for  the  partnership 
business,  he  will  be  liable  in  damages  to  his 
copartner  for  failure  to  do  so,  even  though 
he  has  once  furnished  them,  and  they  have 
been  seized  under  process  of  law  in  a  suit 
against  him  by  a  third  person.  Hunt  V. 
Eeilly,  50  Tex.  99. 

52.  Mississippi. —  Sturges  v.  Swifts  32 
Miss.  239;  Terry  v.  Carter,  25  Miss.  168. 

Missouri. —  Stone  v.  Wendover,  2  Mo.  App. 
247. 

Neiv  York. —  Madge  v.  Puig,  12  Hun  15 
[reversed  on  other  grounds  in  71  N.  Y.  608]  ; 
Wills  V.  Simmonds,  8  Hun  189,  51  How.  Pr. 
48;  Paine  v.  Thacker,  25  Wend.  450. 

Oregon. —  Wilson  v.  Wilson,  26  Oreg.  251, 
38  Pac.  185. 

Pennsylvania. —  Addams  v.  Tutton,  39  Pa. 
St.  447. 

South  Carolina. —  Kinloch  v.  Hamlin,  2 
Hill  Eq.  19,  27  Am.  Dec.  441. 

England. —  Want  v.  Reece,  1  Bing.  18,  8 
E.  C.  L.  381;  Bedford  v.  Brutton,  1  Bing. 
N.  Cas.  399,  4  L.  J.  C.  P.  97,  1  Scott  245, 
27  E.  C.  L.  692;  Brown  v.  Topscott,  9  L.  J. 
Exch.  139,  6  M.  &  W.  119. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  168. 

Remedy  at  law  exclusive. —  Partners  may 
sue  each  other  for  the  breach  of  distinct 
stipulations  in  the  partnership  contract, 
binding  on  one  of  them  only.  In  such  cases 
the  necessity  of  an  account  of  the  partner- 
ship transactions  not  being  involved,  the 
remedy  at  law  is  generally  exclusive.  Robin- 
son V.  Bullock,  58  Ala.  618. 

53.  Newsom  v.  Pitman,  98  Ala.  526,  12 
So.  412;  Hunter  v.  Land,  81*  Pa.  St.  296; 
Karrick  v.  Hannaman,  168  U.  S.  328,  18 
S.  Ct.  135,  42  L.  ed.  484. 

In  England  the  remedy  of  a  partner  in 
Huch  circumstances  is  by  an  action  in  equity 
for  rciiiHtniement.  Wood  v.  Wood,  L.  R. 
9  Exch.  190,  43  L.  .F.  Kxc.h.  153,  30  L.  T. 
Rnp.  N.  S.  815,  22  Wkly.  Rep.  709;  I'nrtn. 
Act  (  1890) ,  8  24. 

54.  MaNHacfiMsatt.1. —  Dunham  v.  Oillis,  8 
Muhh.  4(52. 

Ncuy  York. — irngnna<!rH  v.  Ilorbst,  164  N.  Y. 
(V.  C,  1.  c  | 


603,  58  N.  E.  1088  [afflrnmig  30  N.  Y.  App. 
Div.  546,  52  N.  Y.  Suppl.  360];  Bagley  v. 
Smith,  10  N.  Y.  489,  01  Am.  Dee.  756. 

North  Carolina. —  Ross  v.  Henderson,  77 
N.  C.  170. 

Pennsylvania. —  McCollum  V.  Carlucci,  206 
Pa.  St.  312,  55  Atl.  979,  98  Am.  St.  Rep. 
780. 

United  States. —  Karrick  v.  Hannaman,  168 
U.  S.  328,  18  S.  Ct.  135,  42  L.  ed.  484. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  168. 

55.  Hale  v.  Wilson,  112  Mass.  444;  Hough- 
tailing  V.  Brinckle,  7  Pa.  Dist.  518. 

56.  Colorado. —  Waugh  v.  Eden,  12  Colo. 
App.  158,  54  Pac.  853. 

Delaware. — Robinson  v.  Green,  5  Harr.  115. 
Indiana. —  Lassiter   v.    Jackman,    88  Ind. 
118. 

Kentucky. —  Whitney  v.  Whitney,  88  S.  W. 
311,  27  Ky.  L.  Rep.  1197. 

New  York. —  Travis  v.  Stewart,  29  Misc. 
606,  61  N.  Y.  Suppl.  492;  Paine  v.  Thacher, 
25  Wend.  450. 

South  Carolina. —  Bowen  v.  Day,  71  S.  C. 
492,  51  S.  E.  274. 

See  38  Cant.  Dig.  tit.  "Partnership," 
§  169. 

57.  California. — Dukes  v.  Kellogg,  127  Cal. 
563,  60  Pac.  44. 

Illinois. — Askew  v.  Springer,  111  111.  662. 

Kansas. —  O'Brien  v.  Smith,  42  Kan.  49, 
21  Pac.  784. 

Kentucky. — ■  Stone  v.  Mattingly,  19  S.  W. 
402,  14  Ky.  L.  Rep.  113. 

McMwe.— Wright  v.  Troop,  70  Me.  346. 

Minnesota.—  Wood  v.  CuUen,  13  Minn.  394. 

New  Mexico.— GiWett  v.  Chavez,  12  N.  M. 
353,  78  Pac.  68. 

United  Slates.— Tay\or  v.  Smith,  23  Fed. 
Cas.  No.  13,800,  3  Cranch  C.  C.  241. 

England.— Bury  v.  Allen,  1  Coll.  589,  28 
Eng.  Ch.  589,  63  Eng.  Reprint  556;  Goddard 
V.  Hodges,  1  Cromp.  &  M.  33,  2  L.  J.  E.\ch. 
20,  3  Tyr^w.  209. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  169. 

Compare  Alexander  v.  Alexander,  12  La. 
Ann.  588,  holding  that  a  partner  who  is  also 
a  clerk  for  the  firm  may,  where  his  duties 
as  clerk  are  (liatinct,  sue  for  bin  sal.Try  as 
<'li'rk,  without  a  suit  for  settlement  of  the 
linn  iill'aira. 
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involved  one  partner  may  sue  another  at  law.°^  Such  an  action  may  be  brought 
on  a  note  or  other  obligation,  given  by  one  partner  to  another  for  a  valid  con- 
sideration, althongh  the  transaction  may  inure  to  the  benefit  of  the  firm,^^  or 
for  fraud ulent  misconduct  by  one  partner  toward  another.^ 

f.  TFansaetions  Independent  of  Partnership.  Partners  can  sue  each  other  at 
law  upon  claims  growing  out  of  transactions  which  are  not  connected  with  the  part- 
nership business,  just  as  though  they  were  strangers  to  the  partnership  relation.''^ 


58.  Lane  v.  Tyler,  49  Me.  252;  Russell  v. 
Grimes,  40  Mo.  410  (partners  are  not  for- 
bidden to  sue  each  other  at  law  merely  be- 
cause they  are  or  have  been  partners,  but 
only  when  the  adjustment  of  the  matter  in 
controversy  involves  the  investigation  and 
settlement  of  partnership  accounts.  In  this 
case  defendant  had  collected  firm  claims  and 
failed  to  account  therefor)  ;  Wicks  v.  Lipp- 
man,  13  Nev.  499 ;  Seligman  v.  Hahn,  7  Misc. 
(N.  Y.)  65,  27  N.  Y.  Suppl.  405.  Gomfare 
Sawyer  v.  Proctor,  2  Vt.  580. 

Illustration. — An  action  may  be  maintained 
on  the  promise  of  one  partner  to  pay  the 
other  a  sum  certain  for  his  share  in  the  busi- 
ness (Bro\ra  V.  Burnum,  99  Ala.  114,  12  So. 
606 ;  Wells  v.  Carpenter,  05  111.  447 ;  Draper 
V.  Hollings,  163  Mass.  127,  39  N.  E.  793)  ; 
or  where  one  partner  has  been  forced  to 
discharge  a  share  of  the  firm  indebtedness 
which  the  other  partner  promised  and  failed 
to  pay  (Esdaile  v.  Wuytack,  11  N".  Y.  Suppl. 
421,  25  Abb.  N.  Cas.  474)  ;  or  where  one 
partner  fails  to  pay  over  to  the  other  his 
share  of  the  profits  or  proceeds  of  certain 
transactions  (Wadley  v.  Jones,  55  Ga.  329; 
Hayes  v.  Vogel,  14  Daly  (N.  Y.)  486,  15 
N.  Y.  St.  351;  Coles  v.  Coles,  15  Johns. 
(N.  Y.)  159,  8  Am.  Dec.  231;  Neil  v.  Green- 
leaf,  26  Ohio  St.  567)  ;  or  fails  to  discharge 
a  particular  claim,  which  the  partners  have 
withdrawn  'from  the  partnership  account 
(Douthit  V.  Douthit,  133  Ind.  26,  32  K  E. 
715;  Kunneke  v.  Mapel,  60  Ohio  St.  1,  53 
N.  E.  259;  Collamer  v.  Foster,  26  Vt.  754; 
Burhans  v.  Jefferson,  76  Fed.  25,  22  C.  C. 
A.  25). 

59.  Alabama. —  Scott  v.  Campbell,  30  Ala. 
728;  Grigsby  v.  Nance,  3  Ala.  347. 

Idaho. —  Haskins  v.  Curran,  4  Ida.  573, 
43  Pae.  559. 

Illinois. — Tichenor  v.  Newman,  186  111.  264, 
57  N.  E.  826;  Kistner  V.  Tejcek,  88  111.  App. 
188. 

Indiana. —  Jemison  v.  Walsh,  30  Ind.  167. 

Kentucky. —  Hey  v.  Harding,  53  S.  W.  33, 
21  Ky.  L.  Rep.  771. 

Louisiana. —  Powell  v.  Graves,  9  La.  Ann. 
435;  Moran  V.  Le  Blanc,  6  La.  Ann.  113; 
Mulhollan  V.  Eaton,  11  La.  291;  Rondeau  v. 
Pedesclaux,  3  La.  510,  23  Am.  Dec.  463. 

Massachusetts. —  Chamberlain  v.  Walker, 
10  Allen  429;  Currier  v.  Hale,  5  Allen  561; 
Hitchings  v.  Ellis,  12  Gray  449. 

Michigan. —  Carpenter  v.  Greenop,  74  Mich. 
664,  42  N.  W.  276,  16  Am.  St.  Rep.  662, 
4  L.  R.  A.  241;  Bates  v.  Lane,  62  Mich.  132, 
28  N.  W.  753;  Mitchell  v.  Wells,  54  Mich. 
127,  19  N.  W.  777. 

Mississippi. —  Anderson  v.  Robertson,  32 
Miss.  241,  if  one  partner  makes  a  note  pay- 


able to  his  copartner,  for  the  use  of  the 
partnership,  the  latter  may  recover  in  an 
action  at  law  in  his  own  name.  See  also 
Bonnaffe  v.  Fanner,  6  Sm.  &  M.  212,  45  Am. 
Dec.  278. 

Nebraska. —  Halleck  v.  Streeter,  52  Nebr. 
827,  73  N.  W.  219. 

Neio  Hampshire. —  Currier  v.  Rowe,  46 
N.  H.  72,  a  suit  at  law  can  be  maintained 
by  one  partner  against  another,  for  money 
advanced  to  him  to  launch  the  partnership. 

Neio  York. —  Crater  v.  Bininger,  45  N.  Y. 
545;  Gridley  v.  Dole,  4  N.  Y.  486  (if  one 
partner  gives  to  the  other  his  individual  note 
or  acceptance  for  value  received  on  the  part- 
nership account,  an  action  will  lie  on  the 
note  or  acceptance)  ;  Farmer  v.  Putnam, 
35  Misc.  32,  70  N.  Y.  Suppl.  179;  Guccione 
V.  Scott,  21  Misc.  410,  47  N.  Y.  Suppl.  475 
[affirmed  in  33  N.  Y.  App.  Div.  214,  53 
N.  Y.  Suppl.  462]  ;  Veriscope  Co.  v.  Brady, 
77  N.  Y.  Suppl.  159;  Barbeau  v.  Picotte,  13 
N.  Y.  Suppl.  132. 

North  Carolina. —  Owen  v.  Meroney,  136 
N.  C.  475,  48  S.  E.  821,  103  Am.  St.  Rep. 
952;  Bethell  v.  Wilson,  21  N.  C.  610. 

Oregon. —  Wilson  v.  Wilson,  26  Oreg.  251, 
38  Pac.  185,  an  action  at  law  is  maintain- 
able by  one  partner  against  another  on  a 
note  executed  by  the  one  to  the  other,  in- 
volving particular  items  or  transactions  of 
the  partnership  business. 

Pennsylvania.—  Rush  Centre  Creamery  Co. 
V.  Hillis,  3  Pa.  Super.  Ct.  527;  Ridgway  v. 
Kleinert,  15  Leg.  Int.  117. 

Utah. —  Jennings  v.  Pratt,  19  Utah  129, 
56  Pac.  951. 

Virginia. — -Wright  v.  Michie,  6  Gratt.  354. 

West  Virginia. —  Newman  v.  Ruby,  54 
W.  Va.  381,  46  S.  E.  172. 

United  States. —  Van  Ness  v.  Forrest,  8 
Cranch  30,  3  L.  ed.  478. 

England. —  Coffee  v.  Brain,  3  Bing.  54,  3 
L.  J.  C.  P.  0.  S.  151,  10  Moore  C.  P.  341, 
11  E.  C.  L.  35;  French  v.  Styring,  2  C.  B. 
N.  S.  357,  3  Jur.  N.  S.  670,  26  L.  J.  C.  P. 
181,  5  Wkly.  Rep.  561,  89  E.  C.  L.  357; 
Venning  v.  Leckie,  13  East  7,  12  Rev.  Rep. 
292. 

Canada. — Westhaver  v.  Broussard,  25  Nova 
Scotia  323 ;  Comer  v.  Thompson,  4  U.  C.  Q. 
B.  0.  S.  256. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  170. 

60.  Bowman  v.  Sedgwick,  (Iowa  1900)  82 
N.  W.  491;  Lonergan  v.  Lonergan,  60  Kan. 
855,  55  Pac.  851 ;  Crockett  V.  Burleson,  60 
W.  Va.  252,  54  S.  E.  341,  6  L.  R.  A.  N.  S. 
263;  Ferries  v.  Vathakos,  6  Quebec  Pr.  388. 

61.  Alabama. —  Rowland  v.  Boozer,  10 
Ala.  690. 

Illinois. —  Caswell  v.  Cooper,  18  111.  532. 

[V,  C,  I,  f] 
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g.  Partition  of  Firm  Property.    A  partner  cannot  bring  an  action  for  the 

partition  of  partnership  real  estate  against  liis  copartner,  until  after  the  creditors 
of  the  partnership  have  been  paid  and  the  interests  of  the  partners  adjusted/'''' 

h.  Tort  Actions  Between  Partners.  For  actionable  wrongs  to  the  person,  or 
to  the  individual  property  of  one  partner,  inflicted  by  a  copartner,  an  action  at 
law  will  lie."^  Ordinarily  such  an  action  will  not  lie  for  the  sale  and  forciljle 
removal  of  firm  property,  or  for  its  use,  in  violation  of  tiie  wishes  of  a  copartner." 
But  for  the  tortious  destruction  of  firm  property,"'  for  its  detention  and  use  under 
claim  of  sole  ownership,""  for  the  wrongful  ouster  of  a  copartner  from  firm  prem- 
ises,"^ or  for  the  wrongful  and  secret  appropriation  of  firm  property  to  the  use  of 
one  partner  the  appropriate  action  at  law  is  maintainable."* 


Iowa. —  Newberry  v.  Gibson,  125  Iowa  575, 
101  N.  W.  428;  Mullany  v.  Keenan,  10  Iowa 
224,  a  partner  may  sue  his  copartners  on  an 
independent  contract  made  by  them  as  a  firm 
with  him  before  the  partnership  was  formed. 

Louisiana. — Alexander  v.  Alexander,  12  La. 
Ann.  588 ;  Battaille  v.  Battaille,  6  La.  Ann. 
682  (a  partner  who,  with  funds  not  shown  to 
belong  to  the  partnership,  pays  for  a  planta- 
tion purchased  by  his  copartner  for  his  pri- 
vate account,  can  sue  the  latter  before  a 
settlement)  ;  Boyd  v.  Brown,  2  La.  Ann. 
218. 

Michigan. — ^Mcintosh  v.  Mcintosh,  79  Mich. 
198,  44  N.  W.  592. 

Missouri. —  Seaman  v.  Johnson,  46  Mo.  Ill 
( one  partner  may  bring  an  action  at  law 
against  his  copartner  for  money  received  by 
the  latter  as  agent  of  the  former  in  a  mat- 
ter not  connected  with  the  firm's  affairs)  ; 
Biernan  v.  Braches,  14  Mo.  24. 

Nevada.— Foull^a  v.  Rhodes,  12  Nev.  225. 

Neio  Jersey. —  Moran  v.  Green,  21  N.  J.  L. 
562. 

Pennsylvania. —  Krall  v.  Forney,  182  Pa. 
St.  6,  37  Atl.  846. 

Texas. —  Crump  v.  Ligon,  37  Tex.  Civ.  App. 
172,  84  S.  W.  250. 

Wisconsin. —  George  v.  Benjamin,  100  Wis. 
622,  76  N.  W.  619,  69  Am.  St.  Rep.  963. 

England. —  Simpson  v.  Rackham,  7  Bing. 
617,  5  M.  &  P.  612,  20  E.  C.  L.  276; 
Cross  V.  Cheshire,  7  Exch.  43,  15  Jur.  993, 
21  L.  J.  Exch.  3;  Lucas  V.  Beach,  4  Jur.  631 ; 
1  M.  &  G.  417,  1  Scott  N.  R.  350,  39  E.  C. 
L.  831 ;  Smith  v.  Barrow,  2  T.  R.  476. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  172. 

62.  California. —  Hughes  v.  Devlin,  23  Cal. 
501. 

(leorgia. —  See  Jnckson  v.  Doose,  35  Ga.  84, 
construing  Code,  §§  3015,  3906. 

Indiana.— Vnttcr»m  r.  Blake,  12  Tnd.  436. 

Iowa. —  See  Pennybacker  v.  Leary,  65  Iowa 
220,  21  N.  W.  575. 

Louisiana. —  See  King  v.  Wartclle,  14  La. 
Ann.  740. 

Michigan. —  Chase  «.  AngoU,  148  Mich.  1, 
108  N.  W.  1105,  after  dissolution  land  hold 
by  a  partiicrsliip  may  bo  divided  by  compul- 
8ory  partition,  wlion  not  required  for  the 
pnyint'ot,  of  firm  debts. 

Minnovri.-'  See  Ilolnies  v.  MoGoo,  27  Mo. 
597.  doinparr.  'I'lioiiipHon  r.  llolilcii,  117  Mo. 
118,  22  S.  W.  005. 

New  JcrHcji. —  Molineniix  v.  Ruynolds,  54 

[V.  C,  1.  g] 


N.  .J.  Eq.  559,  562,  35  Atl.  536,  "  Out  of 
this  equity  of  each  partner  to  have  the  firm 
property  applied  to  the  payment  of  firm  debts 
in  order  that  he  may  be  discharged  from 
personal  liability,  has  emerged  the  rule  that 
the  partition  of  the  real  property  of  a  firm 
will  not  be  decreed  so  long  as  debts  of  the 
partnership  remain  unliquidated." 

New  York. —  Eisner  v.  Eisner,  5  IST.  Y.  App. 
Div.  117,  38  N.  Y.  Suppl.  671;  McFarlane 
V.  McFarlane,  82  Hun  238,  31  N.  Y.  Suppl. 
272. 

North  Carolina. — •  Baird  v.  Baird,  21  X.  C. 
524,  31  Am.  Dee.  399.  But  see  Collins  v. 
Dickinson,  2  N.  C.  240. 

Pennsylvania. —  Baldes  v.  Henniges,  7  Kulp 
143. 

South  Carolina. — ^  Jones  v.  Smith,  31  S.  C. 
527,  10  S.  E.  340. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  162. 

In  England  it  seems  that  an  action  for  the 
partition  of  firm  realty  cannot  be  main- 
tained by  a  partner,  in  the  absence  of  a 
special  agreement  in  the  partnership  contract 
therefor,  or  of  the  consent  of  his  copart- 
ners. Wild  V.  Milne,  26  Beav.  504,  53  Eng. 
Reprint  9  ;  Darby  v.  Darby,  3  Drew.  495, 
2  Jur.  N.  S.  271,  25  L.  J.  Ch.  371,  4  Wkly. 
Rep.  413,  61  Eng.  Reprint  992;  Burdon  v. 
Barkus,  3  Giflf.  412,  8  Jur.  N.  S.  130.  5 
L.  T.  Rep.  N.  S.  573,  66  Eng.  Reprint  470 
{affirmed  in  4  De  G.  F.  &  J.  42,  8  Jur.  N.  S. 
656,  31  L.  J.  Ch.  521,  7  L.  T.  Rep.  N.  S. 
116,  45  Eng.  Reprint  1098]. 

63.  Haller  v.  Willamowicz,  23  Ark.  566; 
Newby  v.  Harrell,  99  N.  C.  149,  5  S.  E.  284, 
6  Am.  St.  Rep.  503;  Reg.  v.  IMallinson,  16 
Q.  B.  307,  15  Jur.  746,  71  E.  C.  L.  367. 

64.  Montjoys  v.  Holden,  Litt.  Sel.  Cas. 
(Ky.)  447,  12  Am.  Dec.  331;  Doupe  Stew- 
art', 28  U.  C.  Q.  B.  192;  Strathv  v.  Crooks, 
2  U.  C.  Q.  B.  51;  Smith  v.  Book,  5  U.  C. 
Q.  B.  0.  S.  556. 

65.  Mountjoys  v.  Holden,  Litt.  Sel.  Cas. 
(Ivy.)  447,  '  ]'2  Am.  Dee.  331;  Tavlor  V. 
Brown,  17  U.  C.  C.  P.  387 ;  Rathwell  v.  Rath- 
woll,  26  U.  C.  Q.  B.  179. 

66.  Rathwell  v.  Rathwell,  26  U.  C.  Q.  B. 
179. 

67.  Peaceable  v.  Read,  1  East  668;  Doe  v. 
Horn,  1  11.  &  IT.  75,  7  L.  J.  Exch.  98.  3 
M.  &  W.  333,  9  L.  J.  Exch.  129,  5  M.  &  W. 
564. 

68.  Fuller  r.  Porcivnl.  126  Mass.  381; 
Wcirich  v.  Dodge,  101  Wis.  621,  77  N.  VV. 
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i.  Assumpsit.  As  a  general  rule  assumpsit  will  not  lie  by  one  partner  against 
his  copartner,  in  respect  to  any  matters  connected  with  the  partnership  transac- 
tions, or  whicii  would  involve  the  consideration  of  their  partnership  dealings.^' 
But  tliere  are  cases  in  whicli  one  partner  may  maintain  this  action  against  another.™ 
Thus  where  a  partnership  has  been  dissolved  and  a  balance  has  been  struck  and 
agreed  upon  by  the  partners,  assumpsit  may  be  brought  by  one  partner  against 
another  upon  an  implied  promise.''^  And  where  on  a  dissolution  and  closing  of 
accounts,  one  partner,  by  mistake,  pays  another  more  than  is  due,  he  may  recover 
it  back  in  an  action  of  assumpsit."  A  partner  who  has  sold  his  interest  in  the 
firm  may  also  bring  assumpsit  for  an  amount  due  him  as  salary,  where  there  has 
been  an  express  promise  to  pay.''*  And  where  one  partner  sells  to  another  all  his 
interest  in  the  firm,  in  consideration  of  the  vendee's  agreement  to  pay  all  the  firm 
debts,  the  vendor  may  maintain  this  action  against  the  vendee  to  recover  a  debt 
due  by  the  firm  to  tlie  vendor.''^  "When  by  an  express  agreement  partners  separate 
a  distinct  matter  from  the  partnership  dealings  and  one  expressly  agrees  to  pay 
the  other  a  specified  sum  for  that  matter,  assumpsit  will  lie  on  the  agreement 


906;  Ex  p.  Smith,  1  Glvn  &  J.  74,  6  Madd. 
2,  22  Eev.  Eep.  224,  56  Eng.  Reprint  988; 
Fox  V.  Rose,  10  U.  C.  Q.  B.  16. 

69.  Russell  t'.  Minnesota  Outfit,  1  Minn. 
162;  Beede  v.  Fraser,  66  Vt.  114,  28  Atl. 
880,  44  Am.  St.  Rep.  824 ;  Collamer  r.  Foster, 
26  Vt.  754.  See  also  Miller  v.  Knauff,  3  Pa. 
L.  J.  225,  2  Pa.  L.  J.  Eep.  11.  Compare 
Howard  v.  France,  3  Alb.  L.  J.  (N.  Y.)  305. 

Money  due  under  articles  of  agreement  be- 
tween partners  and  the  firm  cannot  be  re- 
covered in  assumpsit.  Schnutterly  v.  Crow, 
2  Lane.  L.  Rev.  (Pa.)  127. 

70.  Manufacturing,  etc.,  Co.  v.  Schoolly, 
Tapp.  (Ohio)  271;  Hamilton  r.  Hamilton, 
18  Pa.  St.  20,  55  Am.  Dec.  585;  Gray  v. 
Williams,  9  Humphr.  (Tenn.)  503. 

71.  Alabama. —  Pope  v.  Randolph,  13  Ala. 
214. 

Illinois. —  Adams  v.  Funk,  53  HI.  219; 
Davenpoi't  v.  Gear,  3  111.  495. 

Maine. —  Holyoke  v.  Mayo,  50  Me.  385, 
hokling  that  assumpsit  cannot  be  maintained, 
unless  for  a  specific  sum  found  due  on  a 
settlement. 

Maryland. —  See  Riarl  v.  Wilhelm,  3  Gill 
350. 

Massachusetts. —  Wheeler  v.  ^Vheeler,  111 
Mass.  247 ;  Dickinson  v.  Granger,  18  Pick. 
315;  Williams  v.  Henshaw,  11  Pick.  79,  22 
Am.  Dec.  366 ;  Fanning  v.  Chadwick,  3  Pick. 
420,  12  Am.  Dec.  233;  Wilby  v.  Phinney,  15 
Mass.  116. 

Missouri. —  See  Byrd  v.  Fox,  8  Mo.  574, 
holding  that  where,  in  a  settlement  between 
partners,  there  is  but  one  item,  and  that 
is  adjusted  by  an  express  promise  to  pay  the 
amount,  assumpsit  will  lie. 

New  Hampshire. — Gibson  v.  Moore,  6  N.  H. 
547. 

Vermont. —  Beede  v.  Fraser,  66  Vt.  114,  28 
Atl.  880,  44  Am.  St.  Rep.  824;  Warren  v. 
Wheelock,  21  Vt.  323;  Spear  v.  Newell,  13 
Vt.  288. 

England. — ^]\Iorlev  V.  Baker,  3  F.  &  F.  146; 
Eackstraw  t;..Imber,  Holt  N.  P.  368,  3  E.  C. 
L.  149. 

Canada. —  McNieol  v.  McEwen,  3  U.  C. 
Q.  B.  0.  S..  485. 


See  38  Cent.  Dig.  tit.  "  Partnership,"  §  164. 

Notes  given  in  settlement. —  A  partner  may 
maintain  assumpsit  on  notes  given  to  him 
by  his  copartner  for  the  balance  of  their 
accounts.  Van  Amringe  v.  Ellmaker,  4  Pa. 
St.  281. 

Unliquidated  balance. —  One  partner  can- 
not maintain  assumpsit  against  another  to 
recover  an  unliquidated  balance  due  on  part- 
nership transactions.  Collamer  v.  Foster,  26 
Vt.  754;  Spear  v.  Newell,  13  Vt.  288. 

Failure  of  arbitrators  to  agree. —  Where 
partners  agree  to  dissolve  and  one  is  to  buy 
out  the  other  at  a  price  to  be  determined  by 
arbitration,  and  pending  the  arbitration  the 
latter  executes  a  bill  of  sale  to  the  former, 
subject  to  the  arbitration,  on  failure  of  the 
arbitrators  to  agree,  assumpsit  cannot  be 
brought  for  the  value  of  the  property.  Nor- 
ton V.  Hayden,  109  Mich.  682,  67  N.  W. 
909. 

72.  Dickinson  v.  Granger,  18  Pick.  (Mass.) 
315;  Fanning  v.  Chadwick,  3  Pick.  (Mass.) 
420,  15  Am.  Dec.  233;  Bond  v.  Hays,  12 
Mass.  34;  Beede  v.  Fraser,  66  Vt.  114,  28 
Atl.  880,  44  Am.  St.  Eep.  824;  Splor  v. 
Newell,  13  Vt.  288.  See  also  Van  Amringe 
V.  Ellmaker,  4  Pa.  St.  281. 

Express  promise  necessary. — According  to 
some  of  the  decisions  there  must  be  an  ex- 
press promise  to  pay  to  support  an  action 
of  assumpsit.  Davenport  v.  Gear,  3  111.  495 ; 
Killam  v.  Preston,  4  Watts  &  S.  (Pa.)  14. 
See  also  Adams  v.  Punk,  53  111.  219;  Wes- 
terlo  V.  Evertson,  1  Wend.  (N.  Y.)  532;  Hal- 
sted  V.  Schmelzel,  17  Johns.  (N.  Y.)  80; 
Casey  v.  Brush,  2  Cai.  (N.  Y.)  293;  Course 
V.  Prince,  1  Mill  (S.  C.)  416,  12  Am.  Dec. 
649;  Pote  v.  Philips,  19  Fed.  Cas.  No.  11,316, 
5  Cranch  C.  C.  154. 

73.  Chase  v.  Garvin,  19  Me.  211;  Bond  v. 
Hays,  12  Mass.  34;  Townsend  v.  Crowdy,  8 
C.  B.  N.  S.  477,  7  Jur.  N.  S.  71,  29  L.  J. 
C.  P.  300,  2  L.  T.  Rep.  N.  S.  537,  98  E.  C. 
L.  477. 

74.  Lawrence  v.  Mangold,  1  Walk.  (Pa.) 
202. 

75.  Beale  v.  Jennings,  129  Pa.  St.  619, 
18  Atl.  550. 
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although  tlie  matter  arose  from  the  partnership  dealingsJ'  Tlie  action  is  also 
maintainable,  during  the  existence  of  a  partnership,  for  the  recovery  by  one  part- 
ner of  money  contributed  by  him  to  the  firm,  wliich  the  otlier  partner  was  bound 
to  contribute.'''' 

j.  Demand  Before  Action.  Whether  a  demand  must  be  made  before  an 
action  at  law  can  be  properly  brought  by  one  partner  against  another  depends 
upon  the  cause  of  action.  If  it  rests  upon  an  express  promise  which  has  been 
broken,  or  upon  defendant's  conversion  to  his  own  use  of  property  belonging  to 
plaintiff,  no"  prior  demand  is  necessary.''^  If,  however,  it  consists  in  a  claim  for 
money  received  by  defendant  as  a  partner,  and  which  is  involved  in  the  partner- 
ship accounts,  or  for  defendant's  share  of  debts  paid  by  plaintifE  to  firm  creditors, 
a  prior  demand  must  be  shown.™ 

k.  Defenses.  In  an  action  between  partners,  it  is  a  valid  defense  that,  since 
the  obligation  sued  on  was  contracted,  its  subject-matter  has  become  involved  in 
the  partnersliip  business;^"  that  the  obligation  has  been  legally  satisfied,^^  or  has 
been  barred  by  a  settlement  or  that  it  is  unenforceable,  because  of  a  failure  of 
consideration  or  because  of  fraud  or  mistake,  or  of  defendant's  failure  to  per- 
form a  condition  precedent;^*  or  because  of  illegality .^^  But  after  a  partner- 
ship contract  confessedly  against  public  policy  has  been  carried  out,  and  money 
contributed  by  one  of  tlie  partners  has  passed  into  other  foiuns,  a  partner,  in 
whose  hands  the  profits  are,  cannot  refuse  to  account  for  and  divide  them  on  the 
ground  of  the  illegal  character  of  the  original  contract. And  it  is  no  defense  to 
an  action  by  one  partner  against  another  for  contribution,"  or  for  the  conversion 
of  partnership  property,^^  that  the  firm  was  unlawfully  engaged  in  selling 
intoxicating  liquors. 

1.  Set-Off  and  Countep-Claim.  In  an  action  at  law  properly  brought  by  one 
partner  against  his  copartner,  defendant  is  allowed  to  set  off  or  counterclaim 
an  obligation  of  plaintiff  to  defendant  as  an  individual,^^  but  not  an  obligation 
to  the  firm,  nor  any  alleged  balance  against  plaintiff  on  an  unsettled  partner- 


76.  Beede  v.  Fraser,  66  Vt.  114,  28  Atl. 
880,  44  Am.  St.  Rep.  824 ;  Collamer  v.  Foster, 
26  Vt.  754. 

77.  Wright  v.  Eastman,  44  Me.  220; 
Brown  v.  Tapscott,  9  L.  J.  Exch.  139,  6  M. 
&  W.  119. 

78.  Douthit  V.  Douthit,  133  Ind.  26,  32 
N.  E.  71.5. 

79.  Allen  v.  Davis,  13  Ark.  28;  Dakin  v. 
Graves,  48  N.  H.  45;  Hawkins  v.  Brown, 
30  Barb.  (N.  Y.)  206. 

80.  Pico  V.  Cuyas,  47  Cal.  180,  the  lessee 
of  a  hotel  entered  into  partnership  with  the 
lessor  in  keeping  the  hotel. 

81.  Frink  v.  Ryan,  4  111.  322;  Griffith  v. 
Hill,  7  Bladcf.  (Ind.)  324. 

Illustration. —  Where  a  partner  executes  a 
note  in  the  firm-name  to  raise  his  share  of 
the  capital  stock,  a  suit  by  the  other  part- 
ner, after  the  payment  of  such  notes,  can  be 
defeated  by  proof  tliat  defendant  has  paid 
his  j)ropnrtion  of  the  debts  of  the  firm. 
Flctch(!r  V.  Brown,  7  Humphr.  (Tenn.) 
385. 

82.  Madison  v.  Henderson,  86  111.  App. 
IK!  f:i,  Hcdloinent  by  arbitration  is  a  bur  to 
an  action  fi)r  breach  of  the  partncrshij)  agree- 
ment) ;  Sliiclds  V.  FnHer,  4  Wis.  102,  65 
Am.  Dec.  2!):i  (a  disHoliition  of  tlu!  firm  atid 
division  of  its  ])roperly  bclwoen  the  partners, 
wliiib  vchIh  in  <'a('h  partner  absolute  owner- 
ship of  his  share,  is  a  bur). 

83.  Durbain  v.  Lathrop,  05  III.  App.  420; 
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Mullendore  v.  Scott,  45  Ind.  113;  Coffin  v. 
Mitchell,  34  Ind.  293;  Rogers  v.  Rogers,  1 
Hall  (]Sr.  Y.)  434;  Halliday  v.  Carnan,  8 
Daly  (K  Y.)  422;  Welch  v.  Miller,  210  Pa. 
St.  204,  59  Atl.  1065;  Lee  v.  Longbottom,  173 
Pa.  St.  408,  34  Atl.  436;  Hubbard  v.  Wheeler, 
17  Pa.  St.  425. 

84.  Powell  V.  Graves,  9  La.  Ann.  435; 
Gridley  v.  Dole,  4  N.  Y.  486;  Rosboro  f. 
Peck,  48  Barb.  (N.  Y.)  92;  Hoile  v.  York, 
27  Wis.  209. 

85.  Lane  v.  Thomas,  37  Tex.  157. 

86.  Pfluffer  v.  Maltby,  54  Tex.  454,  38  Am. 
Rep.  631,  38  Tex.  523';  De  Leon  v.  Trcvino, 
40  Tex.  88,  30  Am.  Rep.  101;  Brooks  v. 
Martin,  2  Wall.  (U.  S.)  70,  17  L.  ed.  732; 
Wann  v.  Kelley,  5  Fed.  584,  2  McCrary  628. 
Compare  Wallis  V.  Wheelock,  26  La.  Ann. 
246.  But  see  Barrow  v.  Pike,  21  La.  Ann. 
14. 

87.  McGunn  v.  Hanlin,  29  Mich.  470. 

88.  ITowe  V.  Jolly,  68  Miss.  323,  8  So. -513, 

89.  loira. —  Farvvell  v.  T^ler,  5  Iowa  535. 
Kenhwkii. —  Stuart  v.  Harmon,  72  S.  W. 

365,  24  Ky.  L.  Rep.  1829. 

Michigan. —  Kiimey  v.  Robison,  52  Mich. 
389,  18  N.  W.  120.'  See  also  Cilloy  v.  Van 
Palten,  58  Midi.  404,  25  N.  W.  326. 

New  York. —  Merrill  r.  Grcon,  65  N.  Y. 
270  \a/Jirviiii(i  66  Barb.  582].  . 

Wiaoonsin. —  Sprout  v.  Crowley,  30  Wis. 
187. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  175. 
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ship  account.^  Nor  can  defendant  recoup  a  claim  for  damages  growing  out  of 
partnership  business."  There  can  be  no  hability  from  one  partner  to  another  by 
virtue  simply  of  the  partnership  relation,  which  can  be  made  tiie  subject  of  set-off 
or  counter-claim  until  there  has  been  a  settlement.^^ 

2.  Proceedings  in  Actions  —  a.  Venue.  The  proper  place  for  bringing  an 
action  between  partners  is  to  be  determined  by  the  rules  applicable  to  personal 
actions,  in  the  jurisdiction  where  the  suit  is  brought,^^  even  though  it  may  involve 
the  sale  and  conveyance  of  partnership  lands.^* 

b.  Time  to  Sue,  Limitations,  and  Laches.  A  right  of  action  between  partners 
based  on  a  partnership  transaction  does  not  accrue  until  the  partnership  is  dis- 
solved.'*^'  Within  what  time  a  suit  must  be  brought  upon  such  a  cause  of  action 
is  determined  ordinarily  by  statute.^^  Even  in  the  absence  of  statute  plaintifE's 
suit  may  be  barred  by  his  laches.^'  When  an  action  is  brought  upon  the  individ- 
ual obligation  of  a  partner,  its  provisions  will  determine  the  time  when  the  cause 
of  action  accrues.^^  A  pai'tner  who,  after  dissolution,  buys  a  certain  claim  against 
the  firm  for  the  purpose  of  setting  it  off  against  a  personal  claim  of  his  copartner 


90.  Arkansas. —  Houston  v.  Browiij  23  Ark. 
333. 

Indiana. — Thompson  v.  Lowe,  111  Ind.  272, 
12  N.  E.  476. 

Maifie. —  Wiggin  v.  Goodwin,  63  Me.  389. 

Massachusetts. —  Lesure  v.  Norris,  11  Cusli. 
328. 

Minnesota. —  Russell  v.  Minnesota  Outfit,  1 
Minn.  162. 

Mississippi. —  Anderson  v.  Robertson,  32 
Miss.  241 ;  Sturges  V.  Swift,  32  Miss.  239. 

A[issouri. —  Willis  V.  Barron,  143  Mo.  450, 
45  S.  W.  289,  65  Am.  St.  Rep.  673;  Pool  v. 
Delanev,  11  Mo.  570;  Finney  t:  Turner,  10 
Mo.  207. 

Nevada. —  See  Foulks  r.  Rhodes,  12  Nev. 
225. 

New  Hampshire. —  Benson  v.  Tilton,  54 
N.  H.  174;  Ordiorne  r.  Woodman,  39  N.  H. 
541,  as  no  action  can  oe  brought  by  one  part- 
ner against  his  copartners  on  any  partner- 
sliip  transaction,  unless  there  has  been  a  set- 
tlement of  the  whole  concern  or  of  the  claim 
in  question,  and  a  promise  of  payment,  the 
unsettled  dealings  of  either  partner  with  the 
firm  cannot  be  set  off,  in  an  action  at  law 
by  one  partner  against  the  other. 

Neic  York. —  Ives  v.  Miller,  19  Barb.  196; 
Lobenthal  f.  Keller,  2  N.  Y.  City  Ct.  304. 

Pennsylvania. —  Roberts  v.  Fitler,  13  Pa. 
St.  265;  Appleby  v.  Barrett,  28  Pa.  Super. 
Ct.  349;  Riley  v.  Eigo,  1  Pa.  Super.  Ct.  139, 
37  Wkly.  Notes  Cas.  470;  Ridgway  v.  Klein- 
ert,  15  Leg.  Int.  117;  Saxton  v.  Lewis,  1 
Phila.  75. 

United  States. —  Chapin  v.  Streeter,  124 
U.  S.  360,  8  S.  Ct.  529,  31  L.  ed.  475;  Sut- 
ton V.  Mandeville.  23  Fed.  Cas.  No.  13,648, 
1  Cranch  C.  C.  2. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  175. 

Agreed  balance. — A  balance  due  from  one 
partner  to  another,  on  a  settlement  of  part- 
nership transactions,  is  a  good  set-off  pro- 
vided the  partners  have  agreed  on  that  bal- 
ance. Dana  v.  Barrett,  3  J.  J.  Marsh. 
(Kv.)  6. 

91.  Taylor  v.  Hardin,  38  Ga.  577.  Com- 
pare Durham  v.  Lathrop,  95  111.  App.  429,  in 
which  recoupment  was  allowed  for  damages 


caused  to  the  firm  business  by  plaintiff's  mis- 
conduct, in  a  suit  brought  for  the  price 
which  defendant  had  agreed  to  pay  for  plain- 
tiff's interest,  such  misconduct  having  caused 
a  partial  failure  of  consideration  for  defend- 
ant's obligation. 

92.  Leabo  v.  Renshaw,  61  Mo.  292.  Com- 
pare Baremore  v.  Selover,  100  Minn.  23,  110 
N.  W.  66. 

93.  Jones  v.  Fletcher,  42  Ark.  422;  Wells 
V.  Collins,  11  Lea  (Tenn.)  213. 

94.  Black  v.  Black,  27  Ga.  40;  Godfrey  v. 
White,  43  Mich.  171,  5  N.  W.  243;  Lyman 
V.  Lyman,  15  Fed.  Cas.  No.  8,628,  2  Paine 
11. 

95.  Cole  V.  Fowler,  68  Conn.  450,  36  Atl. 
807;  Harris  v.  Mathews,  107  Ga.  46,  32  S.  E. 
203 ;  Smith  v.  Brown,  44  W.  Va.  342,  30  S.  E. 
160;  Storm  v.  Cumberland,  18  Grant  Ch. 
(U.  C.)  245. 

96.  See  the  statutes  of  the  different  states. 
And  see  the  following  cases: 

Kentucky. —  Patterson  v.  Brown,  6  T.  B. 
Mon.  10. 

Louisiana. —  Parker's  Succession,  17  La. 
Ann.  28. 

Massachusetts. —  Forward  v.  Forward,  6 
Allen  494. 

New  Yor/c— Clute  v.  Potter,  37  Barb.  199. 

Wisconsin. —  Logan  v.  Dixon,  73  Wis.  533, 
41  N.  W.  713. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  177. 

97.  Wood  V.  Fox,  1  A.  K.  Marsh.  (Ky.) 
451;  Stuart  v.  Harmon,  72  S.  W.  365,  24  Ky. 
L.  Rep.  1829 ;  Compton  v.  Thorn,  90  Va.  653, 
19  S.  E.  451 ;  Haggart  v.  Allan,  2  Grant  Ch. 
(U.  C.)  407. 

98.  Cole  V.  Fowler,  68  Conn.  450,  36  Atl. 
807  (holding  that  where  one  partner  ad- 
vanced money  to  another  to  be  repaid  from 
certain  accounts  owned  by  the  firm,  his  cause 
of  action  against  the  borrower  did  not  accrue, 
until  it  was  ascertained  how  much  would  be 
realized  from  such  accounts)  ;  Wells  v.  Car- 
penter, 65  111.  447  (holding  that  where  one 
partner  sold  his  interest  to  the  other,  the 
latter  to  pay  the  former  "  as  soon  as  he 
can  do  so  without  inconveniences,"  a  suit 
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steps  into  the  shoes  of  his  assignor,  and  the  statute  of  limitations  runs  against  him 
as  it  would  against  the  assignor.  Had  he  paid  tlie  claim  as  a  jjartnor,  liis  right 
of  action  for  contribution  would  not  have  been  euljject  to  the  statute  of  limitations, 
until  a  final  settlement  of  firm  affairs.®^ 

e.  Parties.  Where  one  partner  has  an  individual  and  personal  claim  against 
his  partner  or  partners  his  remedy  is  by  an  action  at  law  brought  by  him  as  plain- 
tiii  against  the  partner  or  partners  from  whom  he  seeks  relief  as  defendants.^  If 
one  partner's  obligation  is  to  the  firm,  and  not  to  his  copartner  individually,  an 
equity  action  for  an  accounting  is  necessary,  to  which  all  persons  having  property 
rights  in  the  partnership,  or  whose  presence  is  necessary  to  a  final  disposition  of 
the  controversy,  must  be  parties,  either  as  plaintiffs  or  defendants.^  Where  a 
subpartner  brings  suit  he  may  make  all  the  members  of  the  firm  defendants  in 
order  to  compel  a  discovery  and  settlement  of  its  business.^ 

d.  Arrest  of  Partner  by  Copartner.  One  partner  cannot  obtain  an  order  of 
arrest  for  his  copartner  in  an  action  involving  partnez-ship  transactions.*  But  he 
may  obtain  and  enforce  such  an  order  for  fraud  in  inducing  him  to  enter  the  part- 
nership, or  for  other  misconduct  toward  him  as  an  individual.^ 

e.  Attachment.  Ordinarily,  in  an  action  between  partners,  plaintiff  is  not 
entitled  to  an  attachment  against  his  copartner's  interest  in  the  partnership  ;^  nor, 
if  his  action  grows  out  of  partnership  transactions,  can  he  attach  or  garnish  his 
copartner's  individual  property.''    However,  the  right  to  an  attachment  or  gar- 


may  be  brought  for  the  price  after  the  lapse 
of  a  year) . 

99.  Ahl  V.  Ahl,  186  Pa.  St.  99,  40  Atl. 
405. 

1.  Alabama. —  Tillis  i).  Folmar,  145  Ala. 
176,  39  So.  913.  117  Am.  St.  Eep.  31;  Robin- 
son V.  Bullock,  58  Ala.  618;  Penn  v.  Stone, 
10  Ala.  209. 

California  — Bull  v.  Cos,  77  Cal.  54,  18 
Pac.  808,  11  Am.  St.  Eep.  235. 

Indiana. —  Way  v.  Fravel,  61  Ind.  162, 
where  a  partnership  has  been  dissolved  on  an 
agreement  by  one  member  to  pay  off  the 
partnership  debts,  another  may  maintain  an 
action  against  him  for  violation  thereof,  and 
for  services  rendered  in  settling  the  business 
without  making  the  other  members  parties. 

Kentucky. —  Thomas  V.  Pyke,  4  Bibb  418. 

Maryland. —  Causten  v.  Burlce,  2  Harr. 
&  G.  295,  18  Am.  Dec.  297 ;  Eoache  v.  Pender- 
gast,  3  Harr.  &  J.  33. 

Massachusetts. —  Dunham'  v.  Gillis.  8  Mass. 
462. 

Minnesota. —  Berkey  v.  Judd.  22  Minn.  287. 

North  Carolina. —  Scott  v.  Bryan,  96  N.  C. 
289,  3  S.  E.  235. 

Ohio. —  Masters  v.  Freeman,  17  Ohio  St. 
323 ;  Manufacturing,  etc.,  Co.  v.  Schoolly, 
Tapp.  271. 

Pennsylvania. —  Kerr  v.  Hawthorne,  4 
Yeatcs  170. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  178. 

2.  Alabama. —  Fortune  v.  Brazier,  10  Ala. 
79],  hohling  that  partners  cannot  invest  such 
person,  as  a  nmjorily  of  them  shall  appoint, 
with  power  to  sue  in  his  own  name  for 
monfys  agreed  to  be  contributed  by  each 
piirliK'i-  i()  ilic  general  fimd. 

Jndinna.—  lliutk  v.  Abbott,  24  Tnd.  349. 
/iiioa, —  Dixon  v.  Dixon,  19  Iowa  512. 
M(irylavtr.—  Mv\r\  v.  Willieliii,  3  (Jill  350; 
Orttlinni<>  r.  Il.nris,  5  Oill  &  J.  489. 
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Massachusetts. —  Wiggin  v.  Cumings,  8  Al- 
len 353;  Montague  v.  Lobdell,  11  Cush.  111. 

New  Hampshire. —  Burley  v.  Harris,  8 
N.  H.  233,  29  Am.  Dec.  650. 

United  States. —  Edgell  v.  Felder,  84  Fed. 
69,  28  C.  C.  A.  382. 

Canada. —  Young  v.  Huber,  29  Grant  Ch. 
(U.  C.)  49;  Mair  v.  Bacon,  5  Grant  Ch. 
(U.  C.)  338. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  178. 

Compare  Smith  v.  Ayrault,  71  Mich.  475, 
39  N.  W.  724,  1  L.  E.  A.  311;  Howard  v. 
France,  3  Alb.  L.  J.  (N.  Y.)  305;  Fawcett 
V.  Whitehouse,  4  L.  J.  Ch.  0.  S.  64,  8  L.  J. 
Ch.  O.  S.  50,  1  Euss.  &  M.  132,  5  Eng.  Ch. 
132,  39  Eng.  Eeprint  51;  Eadenhurst  v. 
Bates,  3  Bing.  463,  4  L.  J.  C.  P.  0.  S.  109, 
11  Moore  C.  P.  421,  28  Eev.  Rep.  659,  11 
E.  C.  L.  229. 

3.  Chandler  v.  Chandler,  4  Pick.  (Mass.) 
78.  Compare  Steele  v.  Schaffer,  107  111.  App. 
320. 

4.  Soule  V.  Hayward,  1  Cal.  345;  Hanna 
V.  Auter,  4  Eob.  (La.)  221  (denying  an 
order  of  arrest  for  a  partner,  who  received 
and  refused  to  pay  over  partnership  money, 
and  who  was  not  liable  for  any  specific  sum, 
but  only  to  account  as  managing  partner)  ; 
Smith  V.  Small,  54  Barb.  (N.  Y.)  223;  Gary 
V.  Williams,  1  Duer  (N.  Y.)  067. 

5.  Madge  v.  Puig,  12  Hun  (N.  Y.)  15  [je- 
versed  on  other  grounds  in  71  N.  Y.  608]  ; 
Vorastegni  v.  Lu/.unarez,  12  N.  Y.  Wkly. 
Dig.  489. 

6.  Newsom  v.  Pitman,  98  Ala.  526,  12  So. 
412;  Levy  v.  Levy,  11  La.  577;  Birtwhistle 
V.  Woodward,  95  Mo.  113,  7  K.  W.  465. 

7.  Stono  V.  Boono,  24  Knn.  337 ;  Bingham 
r.  Keylor,  19  Wash.  555,  53  Pac.  72!),  deny- 
ing an  nttnelinient  against  a  partner,  who 
bad  received  (inn  moneys  and  a])plie(l  ihom 
lo  bis  own  use,  on  the  ground  that  defend- 
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nisliment  is  created  and  regulated  by  statute  ;  and  in  some  of  the  states  these 
remedies  are  available  in  equitable  as  well  as  in  legal  actions,  whenever  the  object 
is  to  recover  money  and  plaintiff  is  able  to  specify  the  amount  of  indebtedness.^ 

f.  Injunction.^  A  partner  may  be  enjoined  from  serions  breaches  of  his 
partnership  agreement,^"  or  from  a  course  of  conduct  which  amounts  to  a  fraud 
upon  the  partnership  relation.'^  In  this  country,  however,  equity  will  seldom 
interfere  at  the  suit  of  one  partner  to  prevent  a  dissolution  by  the  other  partner 
or  partners,  before  the  time  named  in  the  partnership  agreement.^^ 

g.  ReceiVBP.  In  asking  for  the  appointment  of  a  receiver  plaintiff  partner 
invites  the  court  to  take  control  of  the  firm  property  and  affairs  and  manage  them 
through  its  officer,  the  receiver.  Tiiis  courts  are  unwilling  to  do,  unless  they 
are  convinced  tliat  the  receivership  is  only  incidental  to  the  dissolution  and 
winding  up  of  the  iirin.^^    Hence  they  will  rarely  appoint  a  receiver,  during  the 


ant's  fraud  was  not  committed  in  contract- 
ing the  debt,  but  was  subsequent  thereto. 

8.  See  the  statutes  of  the  different  states. 
And  see  Hansen  v.  Morris,  87  Iowa  303,  54 
N.  W.  223;  Curry  v.  Allen,  55  Iowa  318,  7 
N.  W.  635;  Goble  v.  Howard,  12  Ohio  St. 
105;  Bingham  v.  Keylor,  19  Wash.  555,  558, 
53  Pac.  729,  "Where  the  object  of  the  ac- 
tion is  to  dissolve  the  partnership  and  for 
an  accounting,  and  it  is  shown  that  upon 
such  accounting  a  balance  will  be  due  the 
plaintiff,  we  perceive  no  reason  why  the 
plaintiff  may  not  have  an  attachment,  pro- 
vided, of  course,  he  can  and  does  specify 
in  his  affidavit  the  amounts  of  the  indebted- 
ness and  some  statutory  ground  for  attach- 
ment." 

9.  See,  generally,  Injunctions. 

10.  Georgia. —  Marshall  v.  Johnson,  33  Ga. 
500,  enjoined  frorn  carrying  on  the  business 
at  a  different  place  than  that  agreed  upon. 

Louisiana. —  Levine  v.  Michel,  35  La.  Ann. 
1121,  defendant  was  enjoined  from  carrying 
on  the  partnership  business,  otherwise  than 
as  a  partner,  in  violation  of  the  partnership 
articles. 

Mississippi. —  New  i;.  Wright,  44  Miss.  202, 
injunction  against  one  who  used  a  firm'  saw- 
mill in  a  manner  and  for  a  purpose  unau- 
thorized by  the  partnership  contract. 

Pennsylvania. —  Jennings'  Appeal,  2  Mona. 
184,  16  Atl.  19,  2  L.  E.  A.  43  (injunction 
against  changing  the  stipulated  location  of 
the  partnership  steel  works)  ;  Page  v.  Van- 
kirk,  1  Brewst.  282  (injunction  against  using 
the  firm-name  for  private  purposes ) . 

United  8'tates. —  Rutland  Marble  Co.  V. 
Ripley,  10  Wall.  339,  19  L.  ed.  955,  a  chan- 
cellor will  interfere  by  injunction  to  restrain 
one  partner  from  violating  the  rights  of  his 
copartner,  even  when  the  dissolution  of  the 
partnership  is  not  necessarily  contemplated. 

England. —  Aas  v.  Benham,  [1891]  2  Ch. 
244,  65  L.  T.  Rep.  N.  S.  25  (partner  enjoined 
from  using  firm-name  in  business  carried  on 
for  his  individual  benefit)  ;  Dean  v.  Mac- 
Dowell,  8  Ch.  D.  345,  47  L.  J.  Ch.  537,  38 
L.  T.  Rep.  N.  S.  862,  26  Wkly.  Rep.  486; 
Clements  v.  Norris,  8  Ch.  D.  129,  47  L.  J. 
Ch.  546,  38  L.  T.  Rep.  N.  S.  591  (restrain- 
ing a  partner  from  carrying  on  a  branch  of 
the  firm  business  at  a  place  not  assented  to 
by  plaintiff)  ;  Morison  v.  Moat,  9  Hare  241, 


15  Jur.  787,  20  L.  J.  Ch.  513,  41  Eng.  Ch. 
241,  68  Eng.  Reprint  492  [affirmed  in  16 
Jur.  321,  21  L.  J.  Ch.  248]  (injunction 
against  divulging  trade  secrets).  Compare 
Marshall  v.  Colman,  2  Jac.  &  W.  266,  22 
Rev.  Rep.  116,  37  Eng.  Reprint  629. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  181. 

But  see  O'Bryan  v.  Gibbons,  2  Md.  Ch.  9. 

11.  Maryland. —  Norwood  v.  Norwood,  4 
Harr.  &  J.  112. 

Mississippi. —  New  v.  Wright,  44  Miss.  202. 

North  Carolina. —  Phillips  v.  Trezevant,  67 
N.  C.  370,  partner  enjoined  from  disposing 
of  the  firm  effects  and  using  proceeds. 

Ohio. —  Halladay  v.  Faurot,  8  Ohio  Dec. 
(Reprint)  633,  9  Cine.  L.  Bui.  92,  partner 
enjoined  from  entering  into  a  competing  busi- 
ness with  the  firm. 

Oregon. —  Wellman  v.  Harker,  3  Oreg.  253, 
injunction  denied  because  it  was  not  shown 
that  defendant  had  neglected  any  actual  duty 
as  a  partner. 

Pennsylvania. —  Stockdale  v.  Ullery,  37  Pa. 
St.  486,  78  Am.  Dec.  440. 

South  Carolina. —  Ellis  v.  Commander,  1 
Strobh.  Eq.  188,  an  insolvent  partner  en- 
joined from  selling  or  removing  firm  assets 
beyond  the  jurisdiction  of  the  court. 

West  Virginia. —  Grobe  v.  Roup,  44  W.  Va. 
197,  28  S.  E.  699. 

United  States. —  Rutland  Marble  Co.  v.  Rip- 
ley, 10  Wall.  339,  19  L.  ed.  955;  Miller  v. 
O'Boyle,  89  Fed.  140;  Leavitt  v.  Windsor 
Land,  etc.,  Co.,  54  Fed.  439,  4  C.  C.  A.  425. 

England. —  England  v.  Curling,  8  Beav. 
129,  50  Eng.  Reprint  51;  Gardner  v.  Mc- 
Cutcheon,  4  Beav.  534,  49  Eng.  Reprint  446; 
Read  v.  Bowers,  4  Bro.  Ch.  441,  29  Eng.  Re- 
print 978 ;  Greatrex  v.  Greatrex,  1  De  G.  & 
Sm.  692,  11  Jur.  1052,  63  Eng.  Reprint  1254; 
Fairthorne  v.  Weston,  3  Hare  387,  8  Jur.  253, 
13  L.  J.  Ch.  263,  25  Eng.  Ch.  387,  67  Eng. 
Reprint  432;  Wartnaby  v.  Shuttleworth,  1 
Jur.  469. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  181. 

12.  Karrick  v.  Hannaman,  168  U.  S.  328, 
18  S.  Ct.  135,  42  L.  ed.  484  [reversing  9  Utah 
236,  33  Pac.  1039]. 

13.  Sieghortner  v.  Weissenborn,  20  N.  J. 
Eq.  172;  Garretson  v.  Weaver,  3  Edw. 
(N.  Y.)  385;  Hall  v.  Hall,  15  Jur.  363,  20 
L.  J.  Ch.  585,  3  Macn.  &  G.  79,  49  Eng.  Ch. 
60,  42  Eng.  Reprint  191;  Roberts  v.  Eber- 
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continuance  of  the  partnership,  in  connection  with  a  suit  between  the  partners  as 
individuals.  In  case,  however,  the  action  is  brought  because  of  defendant's 
fraudulent  conduct  as  a  partner,  or  because  of  his  wrongful  exclusion  of  plaintiff 
from  the  firin,  and  it  is  apparent  that  a  dissolution  must  be  ultimately  decreed,  a 
court  of  equity  will  not  hesitate  to  appoint  a  receiver." 

h.  Pleading  —  (i)  In  General.  If  an  action  between  partners  is  for  a  balance 
due,  the  complaint  must  aver  a  settlement  of  firm  affairs  and  a  determination  of 
the  amount  owing  by  defendant  to  plaintiff.'^  If  it  is  for  a  breach  of  defendant's 
agreement  to  collect  the  firm  assets  and  apply  them  to  the  payment  of  the  firm 
debts,  it  is  enough  to  allege  this  agreement  and  the  collection  by  defendant  and 
the  conversion  to  his  own  use,  without  alleging  a  demand  by  plaintiff  of  defend- 
ant's performance.'^''  If  it  is  for  defe-ndant's  breach  of  his  contract  to  pay  all  of 
the  firm  debts,  plaintiff,  upon  paying  a  firm  debt,  need  not  allege  notice  to 
defendant  of  the  debt,  nor  that  plaintiff  had  been  sued  to  judgment  therefoi'." 
If  the  action  is  for  contribution,  the  complaint  must  allege  the  respective  interests 
of  the  partners  as  well  as  a  final  accounting  whereby  defendant  was  found  to  be 
indebted  to  the  firm  in  a  certain  sum,  which  had  been  paid  by  plaintiff.^*  When 
the  action  is  brought  by  plaintiff  against  defendant  for  the  breach  of  a  contract  or 
obligation,  which  is  no  part  of  the  firm  business,  the  complaint  must  allege  that 
it  is  separate  from  the  partnership  account  and  that  defendant  has  committed  a 
breach  thereof.^*  In  actions  of  the  kind  under  consideration  the  defendant 
may  either  demur    or  interpose  a  general  denial,^'  or  in  a  proper  case  he  may 


hardt,  Kay  148,  23  L.  J.  Ch.  201,  2  Wkly. 
Rep.  125,  69  Eng.  Reprint  63.  See  also 
Campbell  v.  Rich  Oil  Co.,  96  S.  W.  442,  29 
Ky.  L.  Rep.  716. 

Appointment  incidental  to  dissolution  see 
Whitman  v.  Robinson,  21  Md.  30;  Randall  v. 
Morrell,  17  N.  J.  Eq.  343;  McEIvey  v.  Lewis, 
76  N.  Y.  373. 

14.  Kentucky. —  Campbell  v.  Rich  Oil  Co., 
96  S.  W.  442,  29  Ky.  L.  Rep.  716. 

Maryland. —  Heblebower  v.  Buck,  64  Md. 
15,  20  Atl.  991. 

Nevada. —  Maynard  v.  Railey,  2  Nev.  313. 

New  Jersey. —  Wolbert  v.  Harris,  7  N.  J. 
Eq.  605. 

Neio  York. — Alcott  v.  Vultee,  33  N.  Y.  App. 
Div.  245,  53  N.  Y.  Suppl.  474. 

Pennsylvania. —  Sloan  v.  Moore,  37  Pa.  St. 
217,  during  the  continuance  of  a  partnership 
a  receiver  will  not  be  appointed,  merely  be- 
cause of  a  disagreement,  nor  even  because  of 
a  quarrel  between  partners,  unless  one  be- 
have unrighteously  toward  the  other,  as  by 
seeking  to  exclude  him  from  that  control  over 
the  concern  to  which  he  is  entitled  by  the 
articles  of  partnership  and  tlie  nature  of  the 
business  carried  on  under  it. 

Washington. —  Cole  v.  Price,  22  Wash.  18, 
CO  Pac.  153. 

United  States. —  Einstein  v.  Schnebly,  89 
Fed.  540. 

fin  (/land. —  See  Const  ».  Harris,  T.  &  R. 
400,  24  T?ov.  Rep.  108,  12  Eng.  Cli.  490,  37 
li'.ng.  Reprint  1101,  in  which  a  person  was 
a[)[)(iintc(l  to  receive  inoney  due  the  firii),  and 
iiiliirmlcd  his  willingiieHH  to  appoint  a  re- 
vi-'wcr  to  miinage  tlit!  buHiness  piirHUinii  to  a 
decree  iluif.  [)l,'iinliir  be  roHlored  to  liis  plnce 
in  tht;  (inn.  The  ileeiHion  in  not-  iieconiit.ed 
an  authority,  however,  for  t  lu'  iippoint  inetit, 
of  fi  receiv<T,  M'itti  full  powcrH  of  manage- 
incill,  I'o]-  ;i  roMliiiilillg  partlK^I'sllij). 
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15.  Colorado. —  Bean  v.  Gregg,  7  Colo.  499, 
4  Pac.  903. 

Indiana. —  Wood  v.  Deutchman,  80  Ind. 
524,  an  averment  of  settlement  is  not  sus- 
tained by  an  award  of  arbitrators,  to  whom 
the  parties  left  the  settlement  of  their  busi- 
ness transactions. 

Iowa. —  Williamson  v.  Haycock,  11  Iowa 
40;  Wycoff  t:  Purnell,  10  Iowa  332. 

New  York. —  Schulsinger  v.  Blau,  84  N.  Y. 
App.  Div.  390,  82  N.  Y.  Suppl.  686;  Mackey 
V.  Auer,  8  Hun  180;  Covert  v.  Henneberger, 
53  How.  Pr.  1. 

Texas.— Glass  v.  Wiles,  (1890)  14  S.  W. 
225. 

Wisconsin. —  Edwards  v.  Remington,  51 
Wis.  336,  8  N.  W.  193. 

See  38  Cent.  Dig.  tit.  «  Partnership,"  §  182. 

16.  Snyder  v.  Baber,  74  Ind.  47 ;  Martin 
V.  Good,  14  Md.  398,  74  Am.  Dee.  545. 

17.  Clough  V.  Hoffman,  5  Wend.  (N.  Y.) 
499. 

I'S.  Warring  v.  Arthui-,  98  Ky.  34,  32 
S.  W.  221,  17  Ky.  L.  Rep.  605;  Kcnncdv  v. 
McFadon,  3  Harr.  &  J.  (Md.)  194,  5  Am. 
Dec.  434. 

19.  Benton  v.  Hunter,  119  Ga.  381,  46 
S.  E.  414;  Child  v.  Swain,  69  Ind.  230;  Mc- 
Cament  v.  Gray,  6  Blackf.  (Ind.)  233  (a  bill 
is  bad  on  demurrer  which  claims  a  share  of 
moneys  colloeicd  by  defendant,  luider  an 
agreement  to  collect  debts  duo  the  firm,  un- 
less it  alleges  when  the  collodions  were 
made)  ;  Lewis  v.  Woolfolk,  2  Pinn.  209,  1 
Chandl.  (Wis.)  171;  Walker  v.  Harris. 
Anslr.  215. 

20.  Ridgway  v.  Grant.  17  111.  117;  Mi\ekey 
r.  Auer,  8  Hun  (N.  Y.)  180;  Crooks  V.  Smith, 
]  Grant.  Ch.  (U.  0.)  35(i. 

21.  (h'Orqia. —  Johnston  v.  Precr,  51  Gii. 
31:1. 

Indiana. —  Hackney  v.  Williams,  40  Ind. 


PARTNERSHIP 


[30  Cye.]  475 


file  a  plea  alleging  tliat  the  plaintiff's  claim  relates  to  unsettled  partnership 
alfairs.^^ 

(ii)  IssvES,  Proof,  and  Vajiianck  A  positive  variance  or  discrepancy 
between  the  material  allegations  of  a  partner's  pleading  and  proof  is,  as  in  actions 
between  other  persons,  ordinarily  fatal  to  his  action  or  to  bis  defense.^^ 

i.  Evidence  —  (i)  Presumptions  and  Burden  of  Proof.  It  is  presumed 
that  the  provisions  of  a  partnersliip  agreement  are  in  accordance  with  the  general 
rules  of  partnersliip  law,  and  the  burden  of  proof  is  upon  the  partner  who  sets  up 
a  claim  under  a  special  and  peculiar  provision.^*  Again  a  partner  who  sues  a  copart- 
ner at  law  upon  a  claim  which  is  ordinarily  an  item  in  the  partnership  account  has 
the  burden  of  showing  that  this  claim  has  been  isolated  from  the  lirm  business, 
or  that  the  partnership  account  has  been  fully  settled,  and  that  the  claim  in  suit 
is  for  a  balance  due  him  from  defendant.^^ 

(ii)  Admissirility,  AND  WEIGHT  AND  SUFFICIENCY.  The  usual  rules  as  to  the 
admissibility^®  and  the  weight  and  sufficiency  of  evidence^''  obtain  in  actions 
between  partners.'^^ 


413,  imder  a  general  denial  it  may  be  proved 
that  moneys  received  had  been  expended  for 
firm  purposes. 

Louisiana. —  Noble  v.  Martin,  7  Mart.  N.  S. 
2S2. 

Michigan. —  Wheelock  v.  Rice,  1  Dougl. 
267,  non  damnificatus  is  not  a  good  plea  to 
a  declaration  on  a  covenant  to  indemnify 
and  save  plaintiff  harmless  from  all  partner- 
ship liabilities,  which  declaration  averred 
that  certain  of  these  debts  have  become  due, 
and  that  defendant  had  not  assumed  and  paid 
them  and  saved  plaintiff  harmless  therefrom. 

Missouri. —  Short  v.  Taylor,  137  Mo.  517, 
38  S.  W.  952,  59  Am.  St.  Rep.  508,  holding 
that  plaintiff  must  prove  the  partnership, 
even  though  defendant  does  not  verify  his 
denial  thereof.  Rev.  St.  §  2186,  not  applying 
to  such  a  suit. 

North  Carolina. —  Buffkin  V.  Eason,  110 
N.  C.  264,  14  S.  E.  749,  an  answer  to  an 
action  for  the  recovery  of  specific  property 
whicli  alleges  that  the  property  belongs  to 
the  parties  as  partners  is  to  be  deemed  con- 
troverted by  plaintiff  as  upon  a  direct  denial 
under  Code,  §  268. 

Pennsylvania. —  Reiter  v.  Morton,  96  Pa. 
St.  229,  under  a  general  denial,  plaintiff  must 
prove  all  the  material  allegations  in  his  com- 
plaint. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  182. 

22.  Hutcheson  v.  Smith,  5  Ir.  Eq.  117; 
Conger  v.  Piatt,  25  U.  C.  Q.  B.  277.  Com- 
pare McSherry  v.  Brooks,  46  Md.  103,  hold- 
ing such  a  defense  unavailable,  in  a  suit 
brought  by  one  partner  against  the  other  on 
the  latter's  promissory  notes. 

23.  Georgia. —  Davis  V.  Wimberly,  86  Ga. 
46,  12  S.  E.  208. 

iZ^mois  — Tucker  v.  Page,  69  111.  179.  See 
also  Hartzell  v.  Murray,  224  111.  377,  79 
N.  E.  674  [affirming  127  111.  App.  608]. 

Massachusetts. —  Shattuck  v.  Lawson,  10 
Gray  405. 

Missouri. —  Leabo  v.  Renshaw,  61  Mo.  292. 

New  York. —  Reed  v.  McConnell,  133  N.  Y. 
425,  31  N.  E.  22. 

Wisconsin. —  Gay  v.  Fretwell,  9  Wis.  186, 
Under  a  claim  in  his  pleading  of  a  right  to 


hold  property  as  a  partner  one  cannot  be 
allowed  at  the  trial  to  prove  a  lien  for  ad- 
vances. 

Canada. — ■  Carfrae  v.  Vanbuskirk,  1  Grant 
Ch.  (U.  C.)  539,  a  bill  against  three  part- 
ners is  not  sustained  by  admissions  on  the 
part  of  two  that  they  are  partners  with  the 
third  and  plaintiff. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  183. 

24.  Cameron  v.  Bickford,  11  Ont.  App. 
52. 

Extra  compensation. — A  partner  who 
claims  extra  compensation  for  his  services 
must  prove  an  agreement  therefor.  Nevills 
V.  Moore  Min.  Co.,  135  Cal.  561,  67  Pac. 
1054;  Boardman  v.  Close,  44  Iowa  428. 

25.  Wilt  V.  Bird,  7  Blackf.  (Ind.)  258; 
Murdock  v.  Martin,  12  Sm.  &  M.  (Miss.) 
660;  Wright  v.  Cobleigh,  21  N.  H.  339. 

26.  See  Evidence,  16  Cyc.  1110  et  seq. 

27.  See  Evidence,  17  Cyc.  753  et  seq. 

28.  See  the  following  cases: 
California. —  Sears  v.  Starbird,  78  Cal.  225, 

20  Pac.  547. 

Colorado. —  Ramsay  v.  Meade,  37  Colo.  465, 
86  Pac.  1018;  Mussetter  v.  Timmerman,  11 
Colo.  201,  17  Pac.  504,  duplicate  bills  were 
admitted,  upon  plaintiff's  testifying  that 
such  bills  contained  correct  entries. 

Georgia. — Garrett  v.  Morris,  104  Ga.  84, 
30  S.  E.  685. 

Illinois. —  Allison  V.  Perry,  130  111.  9,  22 
N.  E.  492  [affirming  28  111.  App.  386]  ;  Pur- 
vines  V.  Champion,  67  111.  459. 

Iowa. —  Beidler  v.  Shallenberger,  42  Iowa 
203. 

Maine. —  Wiggin  v.  Goodwin,  63  Me.  389, 
oral  evidence  admitted  which  did  not  vary 
the  terms  of  a  promissory  note  given  by  one 
partner  to  another  upon  dissolution,  but  only 
showed  a  molification  thereof  in  correction 
of  a  mutual  mistake. 

Maryland. —  Morrison  v.  Galloway,  2  Harr. 
&  J.  461. 

Massachusetts. —  Evans  v.  Clapp,  123  Mass. 
165,  25  Am.  Rep.  52,  if  one  partner  pays  an 
award  against  the  firm,  the  amount  of  the 
award  is  conclusive  on  the  question  of  con- 
tribution by  the  others. 

[V,  C,  2,  i.  (ll)] 
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j.  Trial  —  (i)  In  General.  The  rules  which  govern  in  the  trial  of  civil  cases 
generally  are  applicable  in  actions  between  partners.™ 

(ii)  Functions  of  the  Court  and  Jury.  To  the  court  belong  the  right  and 
the  duty  of  construing  the  pleadings  and  agreements,^^  of  determining  whetiier  a 
partnership  exists  when  the  facts  are  undisputed  and  the  inferences  therefrom 
are  clear.^^  Questions  of  fact,  where  the  evidence  is  conflicting  or  wliere  reason- 
able men  may  draw  different  inferences  from  undisputed  evidence,  are  to  be 
determined  by  the  jury.^^ 

(ill)  Instructions.^  In  actions  between  partners  the  usual  rules  as  to 
instructions  in  civil  cases  are  applicable.^^ 

k.  Damages.  The  measure  of  damages  in  a  suit  by  a  partner  against  his 
copartner  for  the  violation  of  his  duty  as  a  partner,  or  for  breach  of  the  partner- 
ship articles  or  of  any  other  contract,  depends  on  the  extent  of  the  legal  injury 
inflicted,  as  in  all  other  cases.^^    When  a  suit  is  brought  by  a  partner  against  his 


Michigan. —  Smith  v.  Ayrault,  71  Mich. 
475.  39  N.  W.  724,  1  L.  E.  A.  311. 

Minnesota. —  Berkey  v.  Judd,  22  Minn. 
287,  fraud  in  settling  partnership  accounts 
must  be  proved  and  will  not  be  presumed, 
but  may  be  proved  by  circumstantial  evi- 
dence. 

Missouri.- — ■  Burdall  v.  Johnson,  122  Mo. 
App.  119,  99  S.  W.  2;  Bricker  v.  Stone,  47 
Mo.  App.  530. 

Neio  J ersey. —  Jessup  v.  Cook,  6  N.  J.  L. 
434. 

New  Toj-A;.— Mitchell  v.  Read,  84  N.  Y. 
556  {affirming  19  Hun  418]  ;  Berau  v.  O'Con- 
nell,  71  Hun  21,  24  N.  Y.  Suppl.  597. 

Pennsylvania. —  McCown  v.  Quigley,  147 
Pa.  St.  307,  23  Atl.  805;  Reiter  v.  Morton, 
96  Pa.  St.  229;  Varner's  Appeal,  2  Mona. 
228,  10  Atl.  98;  Brown  v.  Agnew,  6  Watts 
&  S.  235;  Yohe  v.  Barnet,  3  Watts  &  S.  81. 

3"ea;as.— -  Flovd  v.  Efron,  66  Tex.  221,  18 
S.  W.  497;  Marrast  V.  Smith,  (Civ.  App. 
1899)  53  S.  W.  707;  O'Fiel  v.  King,  (Civ. 
App.  1893)  23  S.  W.  690;  Waco  Water  Co. 
V.  Sanford,  1  Tex.  App.  Civ.  Cas.  §  193. 

Washington. —  Budlong  V.  Budlong,  43 
Wash.  359,  86  Pac.  559. 

Wisconsin. — •  Wilson  v.  Eunkel,  38  Wis. 
526. 

United  States. —  Towle  v.  Hammond,  99 
Fed.  510,  40  C.  C.  A.  498;  Askew  v.  Oden- 
heimer,  2  Fed.  Cas.  No.  587,  Baldw.  380. 

Canada. —  Stuart  v.  Mott,  23  Nova  Scotia 
524  [affirmed  in  14  Can.  Sup.  Ct.  734] ; 
Cameron  v.  Biekford,  1 1  Ont.  App.  52 ; 
Saunders  v.  Furnivall,  2  Ch.  Chamb.  (U.  C.) 
49;  Burn  v.  Strong,  14  Orant  Ch.  (U.  C.) 
051 ;  Clark  v.  Chipman,  26  U.  C.  Q.  B.  170. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §§184, 
1841/2. 

Entries  in  partnership  books  see  infra,  IX, 
I),  12,  f ;  and  IOvidknck,  17  Cyc.  397. 

29.  Sco,  ;,'('n(Mally,  TiMAL. 

30.  Sco  Wiidloy  'v.  Jones,  55  Ga.  329. 
Reference    to    auditor    to    state  account 

sen  I'ierco  v.  'riioiii])S()n,  0  I'ick.  (Muhh.)  193; 
Wlii(ak<T  V.  Hlcd.sdc,  34  'IVx.  401. 

31.  lOvoritt  V.  (;iia[)iniin,  0  Conn.  347; 
Wiulley  (1.  .foncH,  55  (Ja.  .■!29 ;  DorwnrI,  r. 
Hall,  71  Nclir.  173,  !)H  N.  W.  052;  Wliihik.T 
r.  HIcdHoc,  31  '\'<-\.  .|()l. 

32.  D'hiuKm:. —  HoblnHon  V.  Green,  6  llarr. 

(  V.  C.  2,  .1.  (1)1 


115;  Gilpin  v.  Temple,  4  Harr.  190;  Beecham 
V.  Dodd.  3  Harr.  485. 

Illinois. —  Bailey  v.  Ferguson,  39  111.  App. 
91. 

Michigan. —  Kingsbury  v.  Tharp,  61  ]Mich. 
216,  28  N.  W.  74. 

New  York. —  Evans  v.  Warner,  20  N.  Y. 
App.  Div.  230,  47  N.  Y.  Suppl.  16. 

North  Carolina. —  Covington  V.  Leak,  88 
N.  C.  133. 

South  Carolina. —  Terrill  v.  Richards,  1 
Nott  &  M.  20. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  1851/2. 

33.  Delaware. —  Beecham  v.  Dodd,  3  Harr. 
485. 

Georgia. —  Branch  v.  Cooper,  82  Ga.  512, 
9  S.  E.  1130. 

Illinois. —  Blain  v.  Desrosiers,  39  111.  App. 
50. 

Iowa. —  Carl  v.  Knott,  10  Iowa  379. 
Maryland. —  Barger  v.  Collins,  2  Gill  &  J. 
410. 

Massachusetts. —  Adamson  v.  Guild,  177 
Mass.  331,  58  N.  E.  1081. 

New  York. —  Dart  v.  Laimbeer,  107  N.  Y. 
664,  14  N.  E.  291. 

Pennsylvania. —  Yohe  v.  Barnet,  3  Watts 
&  S.  81;  Roop  V.  Roop,  3  Phila.  364. 

34.  See,  generally,  Triai,. 

35.  And  see  Jowers  v.  Baker,  57  Ga.  81 ; 
Hartzell  v.  Murray,  224  111.  377,  79  N.  E.  674 
[affirming  127  111.  App.  608] ;  Bricker  v. 
Stone,  47  Mo.  App.  530;  Lunham  v.  Hafner, 
5  N.  Y.  App.  Div.  480,  38  N.  Y.  Suppl.  1000. 

Illustration. —  Wliere  one  sued  his  part- 
ners for  a  balance  alleged  to  be  diie,  it  was 
error  to  instruct  the  jury,  authorizing  them 
to  consider  tlio  profits  from  the  partncM'ship 
in  tlie  absence  of  evidence  to  show  that  the 
partnership  made  any  profits.  Grier  r. 
Strotlicr,  1 1 1  Mo.  App.  380,  85  S.  W.  970. 

36.  Wadaworth  v.  Manning,  4  Md.  59; 
Wliito  V.  Rodcnuuin,  44  N.  Y.  App.  Div.  503, 
00  N.  Y.  Sui>pl.  971;  Bagley  r.  Smith,  19 
How.  Pr.  (N.  Y.)  1.  See  also  Snced  r.  IViil, 
53  Ark.  152,  13  S.  W.  703  (in  which  i.lain- 
tilV's  (huiiag(>s  for  (Icfciidajil 's  cancellation  of 
a,  (inn  lease  and  renewal  in  his  own  iianio 
wcro  limilod  io  tlio  suni  paid  by  ])laintilV  for 
rcpalrH  on  lh((  ])reiniHeH  and  inl  crest 
thereon)  ;  (lillcn  v.  Peters,  39  Kan.  489,  18 
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coparrner,  for  wrongfully  dissolving  the  partnership  prematurely,  the  ordinaiy 
measure  of  damages  is  wliat  tlie  interest  of  plaintiff  would  have  sold  for.^^  If 
there  is  no  probability  of  any  profits,  there  can  be  no  recovery  of  compensatory 
damages.^  On  the  other  hand  if  plaintiff  shows  that  he  relinquished  a  valuable 
appointment  in  order  to  enter  the  partnership,  what  he  lost  by  such  relinquish- 
ment may  be  considered  by  the  jury  in  fixing  his  damages.^^ 

1.  Judgment  and  Execution.  Tlie  successful  party  in  a  litigation  between  part- 
ners is  entitled  to  such  a  judgment  as  the  pleadings  and  proof  warrant/"  Even 
when  the  losing  party  has  a  good  defense,  if  he  fails  to  interpose  it  a  judgment 
against  him  will  be  conclusive,*'  unless  it  is  reversed  for  some  other  cause.'*^  W  hen 
the  creditor  partner  enforces  his  execution  against  the  debtor  partner's  interest 
in  firm  property  and  buys  in  such  interest  he  does  this  subject  to  the  rights  of 
partnership  creditors.*^  Moreover  he  is  bound  to  act  with  perfect  fairness  toward 
tlie  debtor  partner,  and  must  do  nothing  tending  to  depress  the  value  of  the 
interest  which  he  purchases.''*  If  he  pays  for  such  interest  with  firm  money,  the 
sale  and  purchase  do  not  oust  the  debtor  partner  from  the  firm.*^ 

VI.  RIGHTS  AND  LIABILITIES  AS  TO  THIRD  PERSONS. 

A.  Representation  of  Firm  by  Partner — l.  Power  and  Authority  of 

Partners  Generally  —  a.  Nature  and  Foundation.  The  law  presumes  every 
ordinary  partnership  to  be  based  on  the  mutual  trust  and  confidence  of  each 
partner  in  the  skill,  knowledge,  and  integrity  of  every  other  partner.*^  Accord- 
ingly it  assumes  that  in  every  such  partnership  each  member  is  an  agent  of  the 
firm  and  of  his  other  partners  for  the  purpose  of  the  business  of  the  firm.*'''  The 


Pac.  613  (holding  that  the  measure  of  dam- 
ages in  an  action  for  a  breach  of  contract 
by  which  one  partner  agreed  to  pay  certain 
debts  of  the  firm  on  a  dissolution  would  be 
the  amount  of  the  debts  provided  for  in  the 
contract ) . 

Illustration. —  Where  the  sole  object  of  a 
merchandising  business  was  the  accumulation 
of  profits,  the  measure  of  damages  for  breach 
of  a  partnership  contract  to  engage  in  such 
business  is  the  probable  profits  plaintiff 
would  have  made,  had  not  the  partnership 
been  wrongfully  dissolved.  Ramsay  v.  Meade, 
37  Colo.  465,  86  Pac.  1018. 

37.  Bagley  v.  Smith,  10  N.  Y.  489,  61  Am. 
Dec.  756 ;  Reiter  v.  Morton,  96  Pa.  St.  229 ; 
Addams  v.  Tutton,  39  Pa.  St.  447.  See  also 
Corcoran  v.  Sumption,  79  Minn.  108,  81  N.  W. 
761,  79  Am.  St.  Rep.  428,  holding  that  where 
the  dissolution  was  not  due  to  any  fault  of 
defendant,  plaintiff  could  recover  four  fifths 
of  the  premium  paid  by  him,  the  term  of  the 
partnership  being  two  years  and  the  dissolu- 
tion taking  place  at  the  end  of  one  year. 

38.  Jones  v.  Morehead,  3  B.  Mon.  (Ky.) 
377.  See  also  Van  Ness  v.  Fisher,  5  Lans. 
(N.  Y.)  236. 

39.  McNeill  v.  Reid,  9  Bing.  68,  1  L.  J. 
C.  P.  102,  2  Moore  &  S.  89,  23  E.  C.  L.  489. 

40.  Whitesides  v.  Collier,  7  Dana  (Ky.) 
283  (holding  that  defendant  partner  was  en- 
titled to  a  judgment  for  the  return  of  part- 
nership property,  which  plaintiff  had  re- 
plevied from  him)  ;  Brinley  v.  Kupfer,  6  Pick. 
(Mass.)  179  (holding  that  where  plaintiff 
sued  for  the  balance  due  him  from  defendant 
on  the  dissolution  of  their  firm,  and  it  ap- 
peared that  one  debt  only  was  owing  to  the 


firm,  plaintiff  was  entitled  to  judgment  for 
the  balance  alleged  and  proved,  upon  execut- 
ing a  release  to  defendant  of  the  outstand- 
ing debt)  ;  Cheeseman  v.  Sturges,  9  Bosw. 
(N.  Y.)  246. 

41.  Johnson-Maakestad  v.  Johnson,  44  111. 
App.  593;  Kunneke  v.  Mapel,  60  Ohio  St.  1, 
53  N.  E.  259 ;  Logan  v.  Dixon,  73  Wis.  533, 
41  N.  W.  713. 

42.  Taylor  v.  Watts,  20  S.  W.  388,  14  Ky. 
L.  Rep.  451;  Bowman  v.  O'Reilly,  31  Miss. 
261. 

43.  Priestly  v.  Bisland,  9  Rob.  (La.)  425. 

44.  Perrens  v.  Johnson,  3  Jur.  N.  S.  975, 
3  Smale  «&  G.  419,  65  Eng.  Reprint  720; 
Smith  V.  Harrison,  3  Jur.  N.  S.  287,  26  L.  J. 
Ch.  412,  5  Wkly.  Rep.  408,  where  sale  set 
aside  because  of  the  purchasing  partner's  un- 
fairness. 

45.  Helmore  v.  Smith,  35  Ch.  D.  436,  56 
L.  T.  Rep.  N.  S.  535,  36  Wkly.  Rep.  3;  Haber- 
shon  V.  Blurton,  1  De  G.  &  Sm.  121,  63  Eng. 
Reprint  998. 

46.  Brewster  v.  Hardeman,  Dudley  (Ga.) 
138;  In  re  Agriculturist  Cattle  Ins.  Co., 
L.  R.  5  Ch.  725,  23  L.  T.  Rep.  N.  S.  424,  18 
Wkly.  Rep.  1094. 

47.  Iowa. —  Saunders  r.  Bentley,  8  Iowa 
516;  Walker  v.  Clark,  8  Iowa  474;  Boardman 
V.  Adams,  5  Iowa  224. 

Kentucky. —  Barker  v.  Mann,  5  Bush  672, 
96  Am.  Dec.  373. 

Mississippi. —  Davis  v.  Richardson,  45  Miss. 
499,  7  Am.  Rep.  732. 

Nevada. —  Roney  v.  Buckland,  4  Nev.  45, 
holding  a  firm  liable  for  the  loss  of  bonds 
by  a  partner,  who  had  obtained  them  for 
the  benefit  of  the  firm. 

[VI,  A.  1.  a] 
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partnership  articles  need  not  confer  tlu.s  authority  in  terms.  The  partnership 
relation  operates  as  a  grant  of  ]iower  to  eacli  partner  to  transact  the  firm's  busi- 
ness in  tlie  usual  way,'**  and  a  tliird  person  wlio  has  colluded  with  a  partner  to 
defraud  his  copartners  cannot  avail  himself  of  the  wrong-doing  partner's  implied 
authority.^^  So  long,  however,  as  a  partner's  acts  are  confined  to  carrying  out 
what  appears  to  be  the  firm's  business  in  the  usual  way,  his  authoiity  is  much 
more  extensive  than  that  of  a  mere  agent.™  If  an  agency  is  conferred  upon  a 
firm,  and  not  upon  the  individuals  composing  it,  the  rule  tliat,  where  an  authority 
is  conferred  upon  several  persons  all  must  join  in  its  execution,  has  no  applica- 
tion, for  the  act  of  one  partner  is  tlie  act  of  the  firm.^^  Generally,  however,  the 
appointment  of  one  of  several  partners  as  agent  is  not  aa  appointment  of  the 
partnership,  and  gives  no  authority  to  other  partners.^^ 

b.  CommeFcial  Character  of  the  Partnership.  It  is  generally  held  that  the 
implied  authority  of  a  partner  is  much  more  extensive  in  a  commercial  or  trading 
firm  than  in  a  non-commercial  firm.^^ 


jVew  Hampshire. —  Eastman  v.  Clark,  53 
N.  H.  276,  16  Am.  Rep.  192. 

07iio.— Harvey  v.  Childs,  28  Ohio  St.  319, 
22  Am.  Rep.  387. 

Pennsylvania. —  Babcock  v.  Stewart,  58 
Pa.  St.  179;  Loudon  Sav.  Fund  See.  v.  Ha- 
gerstown  Sav.  Bank,  36  Pa.  St.  498,  78  Am. 
Dee.  390;  Com.  v.  Rovnianek,  12  Pa.  Super. 
Ct.  86;  May  v.  Troutman,  4  Pa.  Super.  Ct. 
42,  40  Wkly.  Notes  Cas.  63. 

South  Carolina. — Congdon  v.  Morgan,  13 
S.  C.  190. 

United  States. —  Andrews  v.  Congar,  131 
U.  S.  appendix  elxxxiii,  26  L.  ed.  90;  Capelle 
V.  Hall,  5  Fed.  Cas.  No.  2,391,  12  Nat.  Bankr. 
Reg.  1. 

England. —  Wheatcroft  v.  Hickman,  9  C.  B. 
N.  S.  47,  99  E.  C.  L.  47,  8  H.  L.  Cas.  268,  11 
Eng.  Reprint  431,  7  Jur.  N.  S.  105,  30  L.  J. 
C.  P.  125,  3  L.  T.  Rep.  N.  S.  185,  8  Wkly. 
Rep.  745;  Eoo  p.  Hodgkinson,  Coop.  99,  10 
Eng.  Ch.  99,  35  Eng.  Reprint  492,  19  Ves. 
Jr.  291,  34  Eng.  Reprint  525,  13  Rev.  Rep. 
199;  In  re  Manby,  3  Jur.  N.  S.  259,  26  L.  J. 
Ch.  313;  Ex  p.  Hall,  1  Rose  2,  17  Vea.  Jr.  62, 
11  Rev.  Rep.  18,  34  Eng.  Reprint  24. 

Canada. —  Howell  v.  MoFarland,  2  Ont. 
App.  31. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  190. 

An  infant  partner  may  act  as  agent  for  the 
partnership,  and  his  agreements  will  bind 
such  partnership.  Brown  v.  Hartford  F.  Ins. 
Co.,  117  Mass.  479.  See,  generally,  Infants. 

A  partner  is  presumed  to  consent  to  all  the 
acts  of  ihis  copartner  within  the  scope  of 
the  firm  business.  Boardman  v.  Adams,  5 
Iowa  224. 

In  Louisiana  by  statute  the  doctrine  of 
agency  applies  to  coinimercial  partnerships; 
but  it  is  j)rovidcd  that  the  members  of  a 
jjartruTHliip  wliich  is  not  commercial  are  not 
i)Oiind  1)y  the  acts  of  their  copartners,  unless 
thcHO  acts  aire  Hpccially  authorized,  or  unless 
the  firm  is  bcncfitiKi  by  the  transaction. 
Biiiird  r.  lA'.mOo.,  12  Hob.  2't;!;  Rudy  v.  Hard- 
ing, (i  INil).  70;  ])\iinartniit  v.  (Jay,  1  Rob. 
(12;  I'etroviH  v.  Hyde,  Id  \ja.  223;  Il(\ynol(ls 
V.  Kwain,  13  [.a.  193,  conwtruiug  Civ.  Code 
(1870),  M  2872.  2874. 
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48.  Catlin  v.  Gilders,  3  Ala.  536;  Hoskin- 
son  V.  Eliot,  62  Pa  St.  393 ;  Winship  v.  U.  S. 
Bank,  5  Pet.  (U.  S.)  529,  8  L.  ed.  216.  See 
also  Kirby  v.  IngersoU,  Harr.  (Mich.)  172, 
holding  that  the  implied  authority  of  each 
partner  is  conferred  by  the  law  for  the  pur- 
pose of  carrying  on  the  partnership,  not  for 
the  purpose  of  destroying  it. 

49.  Poe  V.  Ellis,  99  Ga.  235,  25  S.  E.  246; 
Loftus  V.  Ivy,  14  Tex.  Civ.  App.  701,  37 
S.  W.  766. 

50.  Greeley  v.  Wyeth,  10  N.  H.  15. 

51.  Maine. — -Purinton  v.  Security  L.  Ins., 
etc.,  Co.,  72  Me.  22. 

Massachusetts. —  Kennebec  Co.  v.  Augusta 
Ins.,  etc.,  Co.,  6  Gray  204. 

Michigan. —  Eggleston  v.  Boardman,  37 
Mich.  14. 

Minnesota. —  Deakin  v.  Underwood,  37 
Minn.  98,  33  N.  W.  318,  5  Am.  St.  Rep.  827; 
Newman  v.  Springfield  F.  &  M.  Ins.  Co.,  17 
Minn.  123. 

Texas. —  Frost  v.  Erath  Cattle  Co.,  81  Tex. 
505,  17  S.  W.  52,  26  Am.  St.  Rep.  831. 

United  States. —  Jeffries  v.  New  York  Mut. 
L.  Ins.  Co.,  110  U.  S.  305,  28  L.  ed.  156. 

Compare  Cummings  v.  Parish,  39  Miss.  412, 
where  the  agency  being  conferred  upon  the 
members  of  the  firm  as  individuals,  it  was 
held  to  be  necessary  for  all  to  join  in  its 
execution. 

Where  a  power  is  given  to  a  partnership  in 
the  name  of  the  firm,  the  act  of  one  of  the 
partners,  in  the  name  of  the  firm,  is  the  act 
of  the  firm,  is  done  by  both,  and  is  in  strict 
pursuance  of  the  power.  Gordon  v.  Bu- 
chanan, 5  Ycrg.  (Tenn.)  71. 

52.  Attwood  V.  Munnings,  7  B.  &  C.  278,  1 
M.  &  R.  78,  6  L.  J.  K.  B.  0.  <S.  9,  31  Rev. 
Rep.  194,  14  E.  C.  L.  130;  Edmiston  V. 
Wright,  1  Campb.  88. 

The  retainer  of  one  member  of  a  firm  of  at- 
torneys is  a  retainer  of  all.  Eggleston  v. 
Boardman,  37  Mich.  14. 

53.  Judge  V.  Braswell,  13  Bush  (Ky.)  67, 
20  Am.  Rep.  185,  power  of  one  partner  to 
bind  the  firm  by  a  contract  pntercd  into  by 
bini  on  behalf  of  the  firun  is  inipliod  by  law 
only  in  the  case  of  commercial  partnerships, 
and  with  respect  to  non-commorcial  llrnm  it 
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e.  Scope  of  Firm  Business.  Whether  a  partnership  is  commercial  or  non- 
commercial, the  implied  authority  of  its  members  depends  very  largely  upon  the 
scope  of  the  lirm  business.  This,  in  turn,  depends  chieHy  upon  two  considera- 
tions :  (1)  The  usages  of  business  which  have  grown  up  in  connection  with  the 
class  of  partnerships  to  which  the  particular  one  belongs ;    and  (2)  the  course  of 


is  a  question  of  fact  depending  on  the  part- 
nership articles,  course  of  business,  and  other 
circuiustances  shown  in  each  case. 

Commercial  partnership  defined. —  A  com- 
mercial partnership  is  a  partnership  whoso 
conduct  so  involves  buying  and  selling, 
whether  incidentally  or  otherwise,  that  it 
naturally  comprehends  the  employment  of 
capital,  credit,  and  the  usual  instrumentali- 
ties of  trade,  and  frequent  contact  with  the 
commercial  world  in  dealings  which  in  their 
character  and  incidents  are  like  those  of 
traders  generally.  Marsh  v.  Wheeler,  77 
Conn.  449,  59  Atl.  410,  107  Am.  St.  Rep.  40. 
See  also  Kimbro  v.  Bullitt,  22  How.  (U.  S.) 
256,  16  L.  ed.  313;  Winship  v.  U.  S.  Bank,  5 
Pet.  (U.  S.)  529,  «  L.  ed.  216;  Pinkerton  v. 
Eoss,  33  U.  C.  Q.  B.  508. 

In  Louisiana  it  is  provided  by  statute  that 
"  commercial  partnerships  are  such  as  are 
formed:  1.  For  the  purchase  of  any  prop- 
erty, and  the  sale  thereof,  either  in  the  same 
state  or  changed  by  manufacture.  2.  For 
buying  or  selling  any  personal  property 
whatever,  as  factors  or  brokers.  3.  For 
carrying  personal  property  for  hire,  in  ships 
or  other  vessels."  ChalTe  v.  Ludeling,  27  La. 
Ann.  607;  Copley  y.  Lawhead,  11  La.  Ann. 
615;  Cowand  v.  Pulley,  11  La.  Ann.  1;  Her- 
manos  v.  Duvigneaud,  10  La.  Ann.  114; 
Stewart  v.  Caldwell,  9  La.  Ann.  419;  Nach- 
trib  V.  Prague,  6  La.  Ann.  759 ;  English  v. 
Wall,  12  Rob.  132;  Norris  v.  Ogden,  11  Mart. 
455  (construing  Civ.  Code  (1872),  art.  2825) ; 
Ward  V.  Brandt,  11  Mart.  331,  13  Am.  Dec. 
352. 

Examples  of  commercial  partnerships. — Fol- 
lowing are  a  few  of  the  lines  of  business  in 
which  commercial  or  trading  partnerships 
have  been  adjudged  to  exist:  Slaughtering 
cattle  for  sale  (Wagner  v.  Simmons,  61  Ala. 
143),  taking  and  executing  plumbing  eon- 
tracts  (]\Iarsh  V.  Wheeler,  77  Conn.  449,  59 
Atl.  410,  107  Am.  St.  Rep.  40.  But  see 
Huey  V.  Fish,  15  Tex.  Civ.  App.  455,  40  S.  W. 
29 ) ,  the  real  estate,  loan  and  insurance 
business  (Adams  v.  Ivong,  114  111.  App.  277), 
dealing  in  dry  goods  (Walsh  v.  Lennon,  98 
111.  27,  38  Am.  Rep.  75),  conducting  a 
country  store  (Dow  v.  Moore,  47  N.  H.  419), 
and  manufacturing  refrigerators  or  other  ar- 
ticles for  sale  (Holt  v.  Simmons,  16  Mo.  App. 
97;  Winship  v.  U.  S.  Bank,  5  Pet.  (U.  S.) 
529.  8  L.  ed.  216). 

Examples  of  non-commercial  partnerships. 
—  It  has  been  held  that  partnerships  for  the 
conduct  of  the  following  lines  of  business  are 
non-commercial:  Managing  and  cultivating 
land,  or  clearing  it  of  timber,  or  dealing  in 
it  (Tanner  v.  Hyde,  2  Colo.  App.  443,  31  Pac. 
344;  Lee  v.  Ft.  Scott  First  Nat.  Bank,  45 
Kan.  8,  25  Pac.  196,  11  L.  R.  A.  238;  Prince 
V.  Crawford,  50  Miss.  344;  Rumsey  v.  Briggs, 


63  Hun  (N.  Y.)   11,  17  N.  Y.  Suppl.  562 

[reversed  on  other  grounds  in  139  N.  Y..  323, 
34  N.  E.  929] ;  Hunt  v.  Chapin,  6  Lans. 
(N.  Y.)  139;  Patterson  v.  Brewster,  4  Edw. 
(N.  Y.)  352;  Greenslade  v.  Dower,  7  B.  &  C. 
635,  6  L.  J.  K.  B.  0.  S.  155,  1  M.  &  R.  640, 
31  Rev.  Rep.  272,  14  E.  C.  L.  286),  conduct- 
ing a  theater  (Pease  v.  Cole,  53  Conn.  53, 
22  Atl.  681,  55  Am.  Rep.  63),  partnership 
between  stevedores  (Benedict  v.  Thompson,  33 
La.  Ann.  196),  boring  wells  and  buying  mate- 
rials for  pumps  and  windmills  (Vetsch  v. 
Neiss,  66  Minn.  459,  69  N.  W.  315),  firm 
engaged  in  contracting  with  the  government 
for  carrying  mail  (Sedalia  Third  Nat.  Bank 
V.  Faults,  115  Mo.  App.  42,  90  S.  W.  755), 
carrying  on  a  sawmill  and  manufacturing 
lumber  for  sale  (National  State  Capital  Bank 
V.  Noyes,  62  N.  H.  3 ;  Dowling  v.  Boston  Nat. 
Exeh.  Bank,  145  U.  S.  512,  12  S.  Ct.  928, 
36  L.  ed.  795  \reversing  30  Fed.  412]), 
paving  and  curbing  streets  (Harris  v.  Balti- 
more, 73  Md.  22,  17  Atl.  1046,  20  Atl.  Ill, 
985,  25  Am.  St.  Rep.  565,  8  L.  R.  A.  677), 
and  practising  law  (Worster  f.  Forbush,  171 
Mass.  423,  50  N.  E.  936;  Garland  v.  Jacomb, 
L.  R.  8  Exch.  216,  28  L.  T.  Rep.  N.  S.  877, 
21  Wkly.  Rep.  868;  Levy  v.  Pyne,  C.  &  M. 
453,  41  E.  C.  L.  249). 

54.  Alabama. —  Collier  v.  McCall,  84  Ala. 
190,  4  So.  367;  Abraham  v.  Hall,  59  Ala.  386. 

Georgia. —  Eady  v.  Newton  Coal,  etc.,  Co., 
123  Ga.  557,  51  S.  E.  661,  1  L.  R.  A.  N.  S. 
■650;  Standard  Wagon  Co.  v.  Few,  119  Ga. 
293,  46  S.  E.  109;  Sparks  v.  Flannery,  104 
Ga.  323,  30  S.  E.  823;  Miller  v.  Hines,  15 
Ga.  197. 

ZZ^TOois.— Pahlman  v.  Taylor,  75  111.  629, 
every  partner  possesses  full  and  absolute 
authority  to  bind  all  the  partners  by  his 
acts  or  contracts  in  relation  to  the  business 
of  the  firm,  in  the  same  manner  and  to  the 
same  extent  as  if  he  held  full  powers  of  at- 
torney from  them;  and  as  between  the  firm 
and  third  persons  who  deal  with  it  in  good 
faith  and  without  notice,  it  is  a  matter  of 
no  consequence  whether  the  partner  is  acting 
fairly  with  his  copartners  in  the  transaction 
or  not,  if  he  is  acting  within  the  apparent 
scope  of  his  authority  and  professedly  for 
the  firm. 

Indiana. —  Todd  v.  Jackson,  75  Ind.  272; 
Thompson  v.  Howard,  2  Ind.  245. 

Iowa. — Seeberger  v.  Wyman,  108  Iowa  527, 
79  N.  W.  290,  it  is  outside  of  the  scope  of 
business  of  a  firm  of  lawyers  for  one  part- 
ner to  agree  to  save  a  surety  harmless,  if 
he  would  execute  a  bond  in  a  case  in  which 
the  firm  were  engaged. 

KentucTcy. —  Brooks- Waterfleld  Co.  v.  Jack- 
son, 53  S.  W.  41,  21  Ky.  L.  Rep.  854. 

Michigan. —  Hotchin  v.  Kent,  8  Mich.  526 ; 
Kirby  v.  Ingersoll,  Harr.  172. 
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dealing  of  that  particular  partnership.^'^  Tlie  firm  and  its  members  are  bound  by 
the  acts  of  a  partner  which  are  within  the  general  Bcope  of  the  partnerBhip  busi- 
ness, as  above  defined;  but  not  by  others,  unless  they  are  actually  authorized, 
assented  to,  or  ratified.^^ 


Minnesota. — ^Maurin  v.  Lyon,  G9  Minn.  257, 

72  N.  W.  72,  05  Am.  St.  Kep.  508. 
Mississippi. — Vaiden  v.  Hawkins,  (ISSO)  6 

So.  227 ;  Heirn  v.  McCaughan,  32  Miss.  17,  GO 
Am.  Dec.  588. 

Nebraska. —  Farmers',  etc.,  Ins.  Co.  v.  Ma- 
lone,  45  Nebr.  302,  63  N.  W.  802. 

New  Hampshire. —  Mason  v.  Gibson,  73 
N.  H.  190,  60  Atl.  96. 

Neio  York. —  Herleliy  v.  Ferguson,  47  N.  Y. 
App.  Div.  237,  62  N.  Y.  Suppl.  648;  Palliser 
V.  Erhardt,  46  N.  Y.  App.  Div.  222,  61  N.  Y. 
Suppl.  191;  Cumpston  v.  McNair,  1  Wend. 
457;  Ensign  v.  Wands,  1  Johns.  Cas.  171. 

Ohio. —  Union  Nat.  Bank  v.  Wickliam,  18 
Ohio  Cir.  Ct.  685,  6  Ohio  Cir.  Dec.  790. 

Pennsylvania. —  Garabrant  v.  Wood,  4  Pa. 
Super.  (Jt.  391;  Eobertson  v.  Wood,  10  Kulp 
76;  Buckley  v.  Wood,  9  Kulp  189;  Andriot 
V.  McLean,  4  Leg.  Gaz.  222;  Thompson's  Es- 
tate, 12  Phila.  36. 

England. —  Ex  p.  Snowball,  L.  E.  7  Ch. 
534,  41  L.  J.  Banlcr.  49,  26  L.  T.  Rep.  N.  S. 
894,  20  Wkly.  Rep.  786 ;  Hasleham  v.  Young, 
5  Q.  B.  833,  Dav.  &  M.  700,  8  Jur.  338,  13 
L.  J.  Q.  B.  205,  48  E.  C.  L.  833;  Mara  v. 
Browne,  [1896]  1  Ch.  199,  65  L.  J.  Ch.  225, 

73  L.  T.  Rep.  N.  S.  638,  44  Wldy.  Rep.  330; 
Rhodes  v.  Monies,  [1895]  1  Ch.  236,  64  L.  J. 
Ch.  122,  71  L.  T.  Rep.  N.  S.  599,  12  Reports 
6,  43  Wkly.  Rep.  99;  Dundonald  i:  Master- 
man,  L.  R.  7  Eq.  504,  38  L.  J.  Ch.  350,  20 
L.  T.  Rep.  N.  S.  271,  17  Wkly.  Rep.  548; 
Atlcinson  v.  Mackreth,  L.  R.  2  Eq.  570,  35 
L.  J.  Ch.  624,  14  L.  T.  Rep.  N.  S.  722,  14 
Wkly.  Rep.  883;  Forster  v.  Mackreth,  L.  R. 

2  Exch.  163,  36  L.  J.  Exch.  94,  16  L.  T.  Rep. 
N.  S.  23,  15  Wkly.  Rep.  747;  Harman  v. 
Johnson,  3  C.  &  K.  272,  2  E.  &  B.  61,  17 
Jur.  1096,  22  L.  J.  Q.  B.  297,  75  E.  C.  L.  61; 
Natusch  V.  Irving,  2  Coop.  t.  Cott.  358,  47 
Eng.  Reprint  1196;  Coomer  v.  Bromley,  5 
De  G.  &  Sm.  532,  16  Jur.  609,  64  Eng.  Re- 
print 1230;  Sims  V.  Brutton,  5  Exch.  802,  20 
L.  J.  Exch.  41;  In  re  Fryer,  3  Jur.  N.  S.  485, 

3  Kay  &  J.  317,  20  L.  J.  Ch.  398,  5  Wkly. 
Rep.  552,  09  Eng.  Reprint  112!);  l^iggs  v. 
Bree,  51  L.  J.  Ch.  263,  46  L.  T.  Rep.  N.  S.  8, 
30  Wkly.  Rep.  278;  Bourdillon  v.  Roche,  27 
L.  J.  Ch.  081,  6  Wkly.  Rep.  018;  Warr  v. 
Jones,  24  Wkly.  Rep.  695. 

See  38  Cent.  Dig.  tit.  "  Partnership," 
§  193.  See  also  Cu.stoms  and  Usagks,  12 
Cyc.  1074. 

Notice  of  general  business  usages. —  Of  the 
general  huwincHs  usages  which  all'ect  a  part- 
ner's iniplicul  authority,  tliose  dealing  with  a 
fii'in  are  hound  to  tiiko  notice.  Standard 
Wagon  Co.  v.  Few,  119  Ga.  293,  40  S.  K. 
109  (one  dealing  with  a  firm  is  cliargiNililo 
with  notice  (jf  tlic  chnraxdci'  of  the  (inii  l)iiHi- 
ncHH,  and,  if  he  takes  from  oru*  ])Mrtncr  a 
firm  note  for  gooiis  Hupplied  Hiich  ]iarliit'r,  ho 
jH  lioniid  to  loiow  wlK'tiicr  tlie  transaction  is 


within  the  apparent  scope  of  the  partnership 
business)  ;  Herlehy  v.  Ferguson,  47  N.  Y. 
App.  Div.  237,  02  N.  Y.  Suppl.  048;  Venable 
V.  Levick,  2  Head  (Tenn.;  351  (if  the  pub- 
lic have  the  usual  mean.s  of  knowledge  given 
them  in  regard  to  the  business  of  a  partner- 
ship, and  no  acts  iiave  been  done  or  suffered 
by  the  partners  to  mislead,  everyone  is  pre- 
sumed to  know  the  nature  and  extent  of  the 
partnership  with  wliose  members  he  deals; 
and  vi'here  a  person  takes  a  partnership  en- 
gagement, without  the  authority  of  the  firm, 
for  a  matter  not  within  the  scope  of  its  au- 
thority, he  is  guilty  of  a  fraud,  and  cannot 
enforce  such  engagement)  ;  Peterson  v.  Arm- 
strong, 24  Utah  96,  66  Pac.  767;  Gutheil  v. 
Gilmer,  23  Utah  84,  63  Pac.  817;  Cavanaugh 
V.  Salisbury,  22  Utah  465,  63  Pac.  39;  Town 
f.  Hendee,  27  Vt.  258. 

55.  Georgia. —  People's  Sav.  Bank  v.  Smith, 
114  Ga.  185,  39  S.  E.  920  (that  a  partner- 
ship may  frequently  have  drawn  checks 
against  its  funds  in  bank  for  the  purpose  of 
discharging  the  individual  debts  of  its  mem- 
bers does  not  constitute  such  "  a  course  of 
dealing "  as  will  justify  the  bank  in  assum- 
ing that  it  was  within  the  scope  of  the  part- 
nership business  to  pledge  its  credit  and  give 
its  note  in  satisfaction  of  a  debt  due  by  one 
of  the  partners  to  the  bank)  ;  Pursley  v. 
Ramsey,  31  Ga.  403. 

Massachusetts. —  Hamilton  v.  Phoenix  Ins. 
Co.,  106  Mass.  395;  Woodward  v.  Winship, 
12  Pick.  430. 

Michigan. —  Davis  v.  Dodge,  30  Mich. 
267. 

Missouri. —  Midland  Nat.  Bank  v.  Schoen, 
123  Mo.  050,  27  S.  W.  547,  the  course  of 
business  between  members  of  a  firm  may  tend 
to  show  the  authority  of  one  partner  to  act 
for  and  charge  the  partnership. 

Neio  Yor/c— Burchell  v.  Voght,  164  N.  Y. 
002,  58  N.  E.  1085  [affirming  35  N.  Y.  App. 
Div.  190,  55  N.  Y.  Suppl.  80]. 

South  Carolina. —  Galloway  v.  Hughes,  1 
Bailey  553. 

Tewas. —  Harris  County  v.  Donaldson,  20 
Tex.  Civ.  App.  9,  48  S.  W.  791. 

Utah. —  Salt  Lake  City  Brewing  Co.  V. 
Ilawke,  24  Utah  199,  60  Pac.  1058. 

Canada. —  Reid  v.  Smith,  2  Ont.  09;  Eraser 
V.  McLeod,  8  Grant  Ch.  208. 

See  38  Cent.  Dig.  tit.  "  Partnership," 
§  194. 

56.  Alabama. —  Abraham  v.  Hall,  59  Ala. 
380;  McCrary  v.  Slaughter,  58  Ala.  230; 
Waring  v.  Grady,  49  Ala.  405,  20  Am.  Rep. 
280. 

Michigan. —  Barnard  V.  Lapeer,  etc..  Plank 
Road  Co..  C  Mich.  274. 

Miiiiicsold. —  Irvino  1).  Myers,  4  Minn.  229; 
Seidell  r.  Blink  of  ( 'oinnieree.  3  Minn.  229. 

M ississippi. —  Cloodnian  r.  ^\'llile,  25  Miss. 
111;!. 
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d.  Majority  and  Minority  of  Firm.  In  the  absence  of  a  provision  in  the 
partneraliip  contract  to  the  contrary,  differences  arising  as  to  ordinary  matters  con- 
nected witli  the  lirni  business  may  be  decided  by  a  majority  of  tlie  members,  acting 
in  good  faith.^^  No  change  may  be  made,  however,  in  tlie  nature  of  the  firm 
business,  or  in  its  membership,  or  in  the  place  where  it  is  to  be  carried  on, 
without  the  consent  of  all  existing  partners.^^ 

e.  Restrictions  on  Partner's  Authority.  These  are  often  imposed,  either  in 
the  partnership  articles,  or  in  a  separate  contract.  While  they  are  binding  upon 
tlie  partners  they  do  not  affect  third  persons,  who  deal  with  tlie  firm  or  any  mem- 
ber thereof,  without  notice  of  them ;  for  the  implied  power  of  a  partner  is  deter- 
mined by  what  the  partnership  assumes  to  the  public  to  be,  and  by  its  ordinary 
mode  of  doiu";  business.^*    Even  in  the  absence  of  an  ao-reement  between  the 


Missouri. —  Eimel  v.  Haves,  83  Mo.  200; 
Cayton  v.  Hardy,  27  Mo.  536. 

Montana. —  Hefferlin  v.  Karlman,  29  Mont. 
139,  74  Pac.  201,  construing  Civ.  Code, 
§§  3231,  3250. 

Nebraska. —  Norton  v.  Thatcher,  8  Nebr. 
186. 

New  York. —  Union  Nat  Bank  v.  Underhill, 
102  N.  Y.  336,  7  N.  E.  293;  Welles  v.  March, 
30  N.  Y.  344. 

Pennsylvania. —  Bell  v.  Faber,  1  Grant  31. 

South  Carolina. —  Nichols  v.  Hughes,  2 
Bailey  109. 

Tennessee. —  Scott  v.  Bandy,  2  Head  197. 

United  States. —  Winship  v.  U.  S.  Bank,  5 
Pet.  529,  8  L.  ed.  216;  U.  S.  Bank  v.  Binney, 
28  Fed.  Cas.  No.  16,791,  5  Mason  176. 

See  33  Cent.  Dig.  tit.  "  Partnership,"  §  193. 

57.  Alahama. —  Johnston  v.  Dutton,  27  Ala. 
245. 

Colorado. —  Copp  v.  Longstreet,  5  Colo.  App. 
282,  38  Pac.  601,  purchase  of  real  estate  by 
two  of  three  partners. 

loioa. —  Western  Stage  Co.  v.  Walker,  2 
Iowa  504,  05  Am.  Dec.  789. 

Maine. —  Staples  v.  Sprague,  75  Me.  458,  a 
sale  of  personal  property  belonging  to  the 
firm  may  be  made  by  a  majority  without  the 
consent  of  the  minority  in  the  absence  of 
fraud. 

New  York. —  Kirk  v.  Hodgson,  3  Johns.  Ch. 
400,  majority  may  retain  a  clerk  who  has 
overdrawn  his  account. 

Pennsylvania. —  Markle  v.  Wilbur,  200  Pa. 
St.  457,  469,  50  Atl.  204  ("  In  such  case,  the 
minority  must  yield,  so  long  as  the  majority 
do  not  transcend  or  pervert  the  powers  with 
which  the  firm  has  been  invested.  If  the 
number  of  partners  should  in  any  given  case 
be  an  even  number  and  they  should  'be  evenly 
divided  in  opinion,  with  no  provision  for  such 
a  contingency  in  their  articles,  then  it  may  be 
that,  as  to  that  subject,  the  power  of  the  firm 
to  act  is  suspended  so  long  as  the  even  di- 
vision continues ;  and,  if  the  subject  be  one 
upon  which  action  is  essential  to  the  purposes 
of  the  partnership,  such  disagreement  might 
work  a  dissolution  by  rendering  the  further 
prosecution  of  the  common  enterprise  impos- 
sible. The  same  consequences  could  not  flow, 
however,  from  the  dissent  of  a  minority,  be- 
cause, within  the  purpose  of  the  partnership 
and  for  the  promotion  of  its  interests,  the 
majority  have  the  right  to  control")  ;  Clarke 
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V.  State  Valley  R.  Co.,  136  Pa.  St.  408,  20 
Atl.  562,  10  L.  R.  A.  238;  Peacock  v.  Cum- 
mings,  46  Pa.  St.  434,  5  Phila.  253;  Potter  v. 
McCoy,  26  Pa.  St.  458. 

England. —  Wall  v.  London  Assets  Corp., 
[1898]  2  Ch.  409,  67  L.  J.  Ch.  5'J6,  79  L.  T. 
Rep.  N.  S.  249,  47  Wkly.  Rep.  219;  Const  v. 
Harris,  Turn.  &  R.  496,  24  Rev.  Rep.  108,  12 
Eng.  Ch.  496,  37  Eng.  Reprint  1191. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  195. 

58.  Chicago,  etc.,  R.  Co.  v.  Hoyt,  1  111.  App. 
374;  Abbott  v.  Johnson,  32  N.  H.  9';  Jennings' 
Appeal,  2  Mona.  (Pa.)  184,  16  Atl.  19,  2 
L.  R.  A.  43 ;  Clements  v.  Norris,  8  Ch.  D.  129, 
47  L.  J.  Ch.  546,  38  L.  T.  Rep.  N.  S.  591; 
Natusch  V.  Irving,  2  Coop.  t.  Cott.  358,  47 
Eng.  Reprint  1196,  Gow  Partn.  398;  Chappie 
V.  Cadell,  Jac.  537,  23  Rev.  Rep.  138,  4  Eng. 
Ch.  537,  37  Eng.  Reprint  953. 

59.  Alabama. —  Humes  v.  O'Bryan,  74  Ala. 
64 ;  Monroe  v.  Hamilton,  60  Ala.  226,  holding 
that  the  registration  of  a  mortgage,  given  by 
one  partner  to  another,  and  containing  re- 
strictions on  the  mortgagor's  authority  as  a 
partner,  is  not  constructive  notice  to  third, 
persons. 

Colorado. —  Rocky  Mountain  Nat.  Bank  v. 
McCaskill,  16  Colo.  408,  26  Pac.  821. 

Connecticut. —  Everitt  v.  Chapman,  6  Conn. 
347. 

Georgia. —  Bass  Dry  Goods  Co.  v.  Granite 
City  Mfg.  Co.,  113  Ga.  1142,  39  S.  E.  471. 

Illinois. —  Crane  Co.  V.  Tierney,  175  111.  79, 
51  N.  E.  715;  McDonald  v.  Fairbanks,  161  111. 
124,  43  N.  E.  783  [a/firming  58  111.  App.  384]  ; 
Gammon  v.  Huse,  100  111.  234. 

Iowa. —  Evans  v.  Evans,  82  Iowa  492,  48 
N.  W.  929. 

Kansas. —  Medberry  v.  Soper,  17  Kan. 
369. 

Kentucky. —  Saufley  v.  Howard,  7  Dana 
367. 

Louisiana. —  Harrison  v.  Poole,  4  Rob.  193. 

Maryland. —  Maltby  V.  Northwestern  Vir- 
ginia R.  Co.,  16  Md.  422. 

Massachusetts. —  Stimson  v.  Whitney,  130 
Mass.  591. 

Mississippi. —  King  v.  Levy,  (1892)  13  So. 
282;  Lynch  v.  Thompson,  61  Miss.  354;  Davis 
V.  Richardson,  45  Miss.  499,  7  Am.  Rep.  732. 

Missouri. —  Bates  v.  Forcht,  89  Mo.  121,  1 
S.  W.  120;  Murphy  v.  Camden,  18  Mo.  122 
(notorious  insolvency  of  a  partner  is  not 
notice  of  any  restriction  upon  his  authority 
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partners  imposing  restrictions  upon  the  implied  authority  of  one  of  their  number, 
any  partner  may  put  an  end  to  such  autliority  with  respect  to  new  obligations,  by 
giving  notice  that  as  to  some  particular  matter  he  will  not  be  bound  by  his 
partners'  acts.** 

f.  Firms  With  Common  Partners.  Transactions  between  firms  are  not  invalid 
because  of  the  fact  that  they  have  a  common  partner/'^    Such  transactions  az'e 


to  bind  the  firm  of  which  he  remains  a  mem- 
ber) ;  Cargill  V.  Corby,  15  Mo.  425  (if  the 
business  be  to  buy  and  sell,  the  individual 
partner  buys  and  sells  for  the  firm.  This  is 
a  general  authority  held  out  to  the  world,  to 
which  the  world  has  a  right  to  trust). 

'New  Hampshire. —  Bromley  v.  EUiet,  38 
N.  H.  287,  75  Am.  Dec.  182. 

New  York. —  Magovern  v.  Robertson,  116 
N.  Y.  61,  22  N.  E.  398,  5  L.  R.  A.  589';  Prost 
V.  Hanford,  1  E.  D.  Smith  540;  Walden  v. 
Sherburne,  15  Johns.  409. 

Ohio. — -Benninger  v.  Hess,  41  Ohio  St.  64; 
Seybold  v.  Greenwald,  1  Disn.  425,  4  Ohio 
Dec.  (Reprint)  710. 

Pennsylvania. — Rice  v.  Jackson,  171  Pa.  St. 
89,  32  Atl.  1036;  Lerch  v.  Bard,  162  Pa.  St. 
307,  29  Atl.  890;  Moorehead  v.  Gilmore,  77 
Pa.  St.  118,  18  Am.  Rep.  435;  Tillier  V.  White- 
head, 1  Dall.  269,  1  L.  ed.  131. 

Tennessee. —  Nichols  v.  Cheairs,  4  Sneed 
229. 

Texas. —  Gallagher  v.  Heidenheimer,  3  Tex. 
App.  Civ.  Cas.  §  132;  Franklin  v.  Hardie,  1 
Tex.  App.  Civ.  Cas.  §  1219. 

Wisconsin. —  Wipperman  V.  Stacy,  80  Wis. 
345,  50  N.  W.  336. 

United  States. — Winship  v.  U.  S.  Bank,  5 
Pet.  529,  8  L.  ed.  216;  National  Exch.  Bank 
V.  White,  30  Fed.  412;  Davis  v.  Beverly,  7 
Fed.  Cas.  No.  3,627,  2  Cranch  C.  C.  35. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  196,  197. 

Persons  having  notice. —  The  firm  and  other 
partners,  however,  are  not  bound  by  the  acts 
of  a  partner  in  contravention  of  such  re- 
strictions, with  respect  to  persons  having  no- 
tice of  them. 

Georgia. —  Radcliffe  v.  Varner,  55  Ga.  427 ; 
Urquhart  v.  Powell,  54  Ga.  29. 

Illinois. —  Straus  v.  Kohn,  83  III.  App.  497. 

Indiana. —  Campbell  v.  Pence,  118  Ind.  313, 
20  N.  E.  840'. 

Iowa. —  Buxter  v.  Rollins,  90  Iowa  217,  57 
N.  W.  838,  48  Am.  St.  Rep.  432;  Knox  v. 
Buffington,  50  Iowa  320. 

Maryland. —  Brent  v.  Davis,  9  Md.  217. 

Michigan. —  Winternnite  v.  Torrent,  83 
Mich.  555,  47  N.  W.  358. 

Mississippi. —  Langan  v.  Tlcwett,  13  Sni.  & 
M.  122. 

New  York. —  Mason  v.  Piirtridgc,  60  N.  Y. 
633;  G.  II.  llauh'iibeck  Advertising  Ag<<.ncy  V. 
Novciiil)er,  27  Misc.  830,  (iO  N.  Y.  Siipi)!.  573; 
Cnntwcll  V.  Burke,  6  N.  Y.  St.  30S. 

0/uo.— Plimpton  V.  Taylor,  21  Ohio  Cir.  Ct. 
200,  1 1  Oliio  Cir.  Doc.  570. 

/'(■nnsyliHinin. —  Oranby  Min.,  oLe.,  Co.  r. 
La  vert  y,'  159  Pa.  St.  287,  28  Atl.  207. 

Vermont. —  Cluipman  v.  D('v<m'(>ux,  32  Vt. 
610;  lliiHtingH  I).  lloiikinHon,  28  VI.  108. 
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England. — Alderson  v.  Pope,  1  Campb.  404 
note;  Galway  v.  Matthew,  1  Campb.  403,  10 
East  264,  10  Rev.  Rep.  289;  Ew  p.  Holds- 
worth,  1  Mont.  D.  &  De  G.  475. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  199. 

60.  Alabama. —  Bradley  FertilisKr  Co.  v. 
Pollock,  104  Ala.  402,  16  So.  138  (holding 
that  where  one  partner  notified  plaintiff  not 
to  supply  goods  to  the  firm  without  his  order 
or  approval,  he  was  not  liable  for  goods  sup- 
plied in  disregard  of  the  notice)  ;  Johnston  V. 
Dutton,  27  Ala.  245  (where  the  partnership 
consists  of  more  than  two  persons,  one  of 
whom  gives  notice  of  his  dissent,  the  party 
contracting  with  the  others  acts  at  his  peril, 
and  cannot  hold  the  dissenting  party  liable, 
unless  his  liability  results  from  the  articles, 
or  from  the  nature  of  the  partnership). 

Connecticut. —  Leavitt  v.  Peck,  3  Conn.  124, 
8  Am.  Dec.  157. 

Georgia. —  Campbell  V.  Bowen,  49'  Ga.  417, 
firm  held  liable  for  articles  ordered  by  a  ma- 
jority for  the  legitimate  use  and  business  of 
the  partnership,  notwithstanding  one  partner 
had  natified  the  sellers  not  to  extend  credit 
to  the  firm  therefor. 

Louisiana. —  Drumm  v.  Hanna,  25  La.  Ann. 
645. 

Maryland. —  Matthews  v.  Dare,  20  Md.  248, 
one  partner  may  exempt  himself  from  future 
liability  by  giving  express  previous  notice  to 
a  third  person  that  he  will  be  no  longer  bound 
for  the  notes  or  drafts  drawn  by  his  copart- 
ners in  the  name  of  the  firm. 

New  Jersey. —  Carr  v.  Hertz,  54  N.  J.  Eq. 
127,  33  Atl.  194  [affirmed  in  54  N.  J.  Eq.  700, 
37  Atl.  1117]. 

Pennsylvania. —  Yeager  v.  Wallace,  57  Pa. 
St.  365;  Feigley  v.  Sponeberger,  5  Watts  &  S. 
564. 

South  Carolina. —  Sims  v.  Smith,  12  Rich. 
685. 

England. —  Rooth  v.  Quin,  7  Price  193,  21 
Rev.  Rep.  744;  Willis  v.  Dyson,  1  Stark.  164, 
2  E.  C.  L.  70 ;  Vice  v.  Fleming,  1  Y.  &  J.  227. 

See  38  Cent  Dig.  tit.  "  Partnership,"  §  199. 

But  compare  Gillilan  v.  Sun  Mut.  Ins.  Co., 
41  N.  Y.  370;  Graser  v.  Stellwagen,  25  N.  Y. 
315. 

61.  Fulton  V.  Williams,  11  Gush.  (Mass.) 
108;  Tutt  r.  Addams,  24  Mo.  180;  Murphy  v. 
Camden,  18  Mo.  122.  Compare  Bnbcock  r. 
Stone,  2  Fed.  Caa.  No.  701,  3  MoLeaa  172, 
holding  that  where  a  jiarlncr  in  two  firms 
draws  a  bill  by  one  firm  on  the  other,  pay- 
able to  himself,  for  his  in<livichi!\l  debt,  which 
is  a«'0[)te(l  by  the  firm,  siieli  bill  cannot  be 
recovered  on  i)y  the  payee  against  the  drawers 
or  acceptorH;  but  it  can  be  enforced  by  nn 
indovHCHi  for  value  without  notice. 

Enforceable  in  equity. —  "  The  authorities 


PARTNERSHIP 


[30  Cye.]  483 


to  be  closely  scrutinized,  when  the  common  member  assumes  to  act  on  behalf  of 
both  firms ;  and  if  he  uses  the  property  of  one  firm  to  pay  his  individual  debt  to 
the  other,  or  otherwise  defrauds  the  first  firm,  the  transaction  may  be  set  aside.*^^ 
The  fact  that  a.  partner  in  one  firm  is  or  becomes  a  member  of  another  does  not 
of  itself  involve  the  first  firm  in  the  business  affairs  of  the  second,  or  make  the 
first  firm  liable  for  the  acts  and  transactions  of  the  second."^  But  one  firm,  by 
adoption  or  ratification,  may  make  itself  liable  for  the  contracts  or  torts  of  the 
common  partner,  although  these  originally  bound  only  the  other  firm.''*  When 
two  firms  with  a  common  partner  have  tlie  same  firm-name,  it  is  sometimes  diffi- 
cult to  determine  which  firm  is  liable  upon  the  contracts  made  in  this  name.  If 
the  contract  is  actually  connected  with  the  business  of  the  firm  on  whose  behalf 
it  purports  to  be  made,  there  will  be  no  difficulty  in  holding  all  of  the  members 
of  that  firm  liable  thereon.''^  If,  however,  it  purports  to  be  made  on  behalf  of 
one  firm,  but  is  actually  made  for  the  benefit  of  the  other,  the  first  firm  will  be 
liable  notwithstanding,  unless  the  other  party  to  the  transaction  knows  the  nature 
thereof.^^  When  the  firms  with  a  common  member  are  known  to  a  person  as  dis- 
tinct partnerships,  he  is  bound  to  exercise  reasonable  care  in  ascertaining  which 
firm  he  is  dealing  with.^''  If,  in  the  exercise  of  such  care,  he  enters  into  a  con- 
tract, which  is  within  the  apparent  scope  of  the  business  of  the  firm  with  which 
he  supposes  himself  to  be  dealing,  every  member  of  that  firm  will  be  liable  to  him 
thereon.*^ 

g.  Individual  Contracts  and  Firm  Liability.    A  partnership  is  not  liable  for 


are  therefore  uniform  to  the  effect  that  one 
firm  cannot  maintain  a  common-law  action 
against  another  having  a  common  partner, 
although  the  law  does  not  treat  contracts  be- 
tween such  firms  as  void,  and  it  is  only  neces- 
sary for  the  creditor  firm  to  make  an  assign- 
ment of  its  claim,  to  make  it  collectable  by  an 
action  at  law.  Evidently,  as  the  technical 
rules  mentioned  are  the  only  obstacle  to  the 
collection  of  a  debt  hy  one  firm  against 
another  in  an  action  at  law,  the  prohibition 
does  not  rest  upon  any  obvious  injustice,  but 
is  a  good  illustration  of  that  inelasticity  of 
the  common  law  which  it  is  the  province  of 
equity  to  remedy.  The  authorities  agree  that 
equi  ty  may  take  cognizance  of  these  cases  in 
a  suit  between  the  parties.  Still  equity  fol- 
lows the  law  in  both  respects.  It  does  not 
treat  the  partnership  as  an  entity,  nor  does 
it  make  the  common  partner  both  complainant 
and  defendant;  but,  all  being  before  the  court, 
it  so  frames  its  decree  as  to  grant  proper  re- 
lief." Burrows  v.  Leech,  116  Mich.  32,  35, 
74  N.  W.  296. 

62.  Gray  v.  Church,  84  Ga.  125,  10  S.  E. 
539,  20  Am.  St.  Rep.  348 ;  Schnebly  v.  Culter, 
22  111.  App.  87;  McClurkan  v.  Byers,  74  Pa. 
St.  405. 

63.  Illinois. —  Eobbins  v.  Crandall,  70  111. 
300. 

Iowa. — Cobb  v.  Illinois  Cent.  R.  Co.,  38 
Iowa  601,  a  partnership  is  not  bound  by  the 
acts  of  another  partnership  having  a  common 
member,  unless  it  authorizes  and  sanctions 
those  acts. 

Minnesota. —  National  Bank  of  Commerce  v. 
Header,  40  Minn.  325,  41  N.  W.  1043. 

Missouri. —  Hall  v.  Glessner,  100  Mo.  155. 
13  S.  W.  349. 

New  Torlc. —  Wright  v.  Ames,  4  Abb.  Dec. 
644,  2  Keyes  221  (although  every  member  of 


a  firm  is,  in  a  sense,  a  general  agent  of  the 
firm,  a  firm  is  not  necessarily  the  agent,  gen- 
eral or  special,  of  any  other  firm  in  which 
either  of  the  members  is  a  partner)  ;  Bogert 
V.  Lingo,  3  Cai.  92. 

O/ito.— Toland  v.  Lutz,  2  Ohio  Cir.  Ct. 
453,  1  Ohio  Cir.  Dec.  584. 

Pennsylvania. —  Wilkins  v.  Boyce,  3  Watts 
39. 

Texas. —  Green  v.  Waco  State  Bank,  78  Tex. 
2,  14  S.  W.  253. 

Vermont. —  Miner  v.  Downer,  19  Vt.  14. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  200. 

Notice. —  A  member  of  a  firm  is  not  bound 
to  give  notice  that  he  is  not  a  partner  in  a 
new  firm  of  which  a  copartner  of  his  is  a 
member.  Mears  v.  James,  2  Nev.  342;  Jones 
V.  O'Farrel,  1  Nev.  354. 

64.  Miller  v.  Rapp,  135  Ind.  614,  34  N.  E. 
981,  35  N.  E.  693  (although  a  partner  has  no 
authority  to  bind  his  copartners  by  entering 
into  another  partnership,  such  copartners,  by 
participating  in  the  business  and  profits  of 
tlie  other  partnership,  and  joining  in  an 
action  for  its  dissolution  and  appointment  of 
a  receiver,  make  themselves  partners  in  fact, 
and  are  liable  as  such  on  the  dissolution)  ; 
Waite  V.  High,  96  Iowa  742,  65  N.  W.  397; 
Youmans  v.  Moore,  69  S.  C.  350,  48  S.  E.  283. 

65.  Hastings  Nat.  Bank  v.  Hibbard,  48 
Mich.  452,  12  N.  W.  651. 

66.  Baker  v.  Nappier,  19  Ga.  520;  Swan  v. 
Steele,  7  East  210,  3  Smith  K.  B.  199,  8  Rev. 
Rep.  618. 

67.  Central  Nat.  Bank  v.  Frye,  148  Mass. 
498,  20  N.  E.  325 ;  Gushing  v.  Smith,  43  Tex. 
261. 

68.  Baker  v.  Nappier,  19  Ga.  520;  Crane 
Co.  V.  Tierney,  175  111.  79,  51  N.  E.  715 ;  Mas- 
terson  v.  Mansfield,  25  Tex.  Civ.  App.  262,  61 
S.  W.  505. 

[VI,  A.  1,  g] 


484    [30  Cyc] 


PARTNERSHIP 


money  borrowed,  or  goods  bouglit,  or  contracts  naade  by  a  partner  in  his  indi- 
vidual capacity  and  not  in  tlie  character  of  an  agent  for  the  firm,  siinj>]y  because 
such  money,  goods,  or  contracts  are  applied  to  tiie  use,  or  inure  to  the  l^enefit  of 
the  firm.^^  The  linn  may  be  liable,  however,  wlien  the  individual  contracts  or 
transactions  of  the  partner  have  been  adopted  by  the  firm,  and  their  benefits 
enjoyed  by  it.™  But  as  a  rule  a  partner's  individual  transactions,  especially  those 
whicli  precede  the  formation  of  the  partnership,  bind  him  only,  although  their 
fruits  come  into  its  possessions^ 


69.  Alabama. —  Pritehett  v.  Pollock,  82  Ala. 
1C9,  2  So.  735;  Guice  v.  Thornton,  76  Ala. 
466;  Clark  v.  Taylor,  68  Ala.  453. 

California. —  Burt  v.  Collins,  (1884)  3  Pac. 
128,  charging  goods  in  a  partnership  account 
does  not  make  the  partnership  liable  for  such 
goods  when  they  were  sold  and  delivered  to 
one  partner  individually. 

District  of  Columbia. —  Fisher  v.  Hume,  6 
Maekey  9. 

Oeorgia.— Floyd  v.  Wallace,  31  Ga.  688; 
Logan  V.  Bond,  13  Ga.  192. 

Illinois.—  Funk  v.  Babbitt,  156  111.  408,  41 
N.  E.  166  [affirming  55  111.  App.  124]  ;  Goode- 
now  V.  Jones,  75  111.  48  (by  the  mere  forma- 
tion of  a  partnership  the  firm  does  not  be- 
come liable  for  the  individual  debts  or  con- 
tracts of  one  of  its  members)  ;  Watt  v.  Kirby, 
15  111.  200. 

Indiana. —  Bird  v.  Lanius,  7  Ind.  615. 

Iowa. —  Hubenthal  Kennedy,  76  Iowa  707, 
39  N.  W.  694. 

Kentucky. —  McDonald  v.  Parker,  Ky.  Dec. 
208. 

Massachusetts. —  Clark  v.  Patterson,  158 
Mass.  388,  33  N.  E.  589,  35  Am.  St.  Kep.  498; 
Sylvester  v.  Smith,  9  Mass.  119. 

M issouri. —  Redenbaugh  v.  Kelton,  130  Mo. 
558,  32  S.  W.  67;  Wiggins  v.  Hammond,  1 
Mo.  121. 

New  York. —  Salem  Nat.  Bank  v.  Thomas, 
47  N.  Y.  15;  Tallmadge  v.  Penoyer,  35  Barb. 
120;  Goodwin  v.  Einstein,  51  How.  Pr.  9; 
Jaques  v.  Marquand,  6  Cow.  497 ;  Ketchum 
V.  Durkee,  Hoffm.  538. 

North  Carolina.— Willis  v.  Hill,  19  N.  C. 
231,  31  Am.  Dec.  412. 

Ohio. —  Peterson  v.  Roach,  32  Ohio  St.  374, 
30  Am.  Rep.  607.  But  see  Merchants  Nat. 
Bank  v.  Little,  4  Ohio  Cir.  Ct.  195,  2  Ohio 
Cir.  Dec.  496. 

Oregon. —  Ah  Lep  v.  Gong  Choy,  13  Oreg. 
205,  9  Pac.  483. 

J'ennsylvania. —  North  Pennsylvania  Coal 
Co.'s  Appeal,  45  Pa.  St.  181,  84  Am.  Dec.  487 ; 
Graefl"  v.  Hitchman,  5  Watts  454;  Williams 
V.  Jones,  7  Kulp  386. 

Trnnes.ice. —  Union,  etc..  Bank  f.  Day,  12 
Tlcisk.  413;  Barcroft  v.  Rnodgraas,  1  Coldw. 
430;  FoHtcr  v.  Hall,  4  Tlumphr.  340;  Harris 
V.  Miller,  McigB  158,  33  Am.  Di-o.  138. 

Vermont. —  Holmes  V.  Burton,  9  Vt.  252,  31 
Am.  Dec.  (121. 

Kirf/iriJ>;.— Comirioiivvcaltli  Nat.  15ank  v. 
Ciingan,  91  Va.  317,  21  W.  K.  K2(). 

Wiseonsin.-  -  McMiidcn  v.  Wentworth,  51 
Win.  170,  H  N.  W.  lis,  192. 

Vnilcd  HUih'H.—  In  ro  Roddin,  20  Fed.  CaH. 
No.  11, 989,  0  BIhh.  377. 

[VI,  A.  1,  g] 


Canada. —  Hudson's  Bay  Co.  v.  Stewart,  6 
Manitoba  8. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  201. 

But  see  Roth  v.  Moore,  19  La.  Ann.  86; 
Tucker  v.  Peaslee,  36  N.  H.  167;  Farr  v. 
Wheeler,  20  N.  H.  509. 

When  partnership  bound. — For  a  partner  to 
bind  his  copartners  by  his  individual  transac- 
tion, it  must  be  shown  that  they  autliorized 
or  ratified  it,  or  that  the  partnership  was 
benefited  by  it.  Hamilton  v.  Hodges,  30  La. 
Ann.  1290. 

Individual  promise  to  pay. —  If  one  of  sev- 
eral partners  promises,  individually,  to  pay 
a  debt,  he  will  not  be  allowed  to  show  that 
it  was  due  jointly  from  himself  and  copart- 
ners.   Conley  v.  Good,  1  111.  135. 

When  no  credit  is  given,  and  there  is  no 
expectation,  originally,  of  looking  to  one  part- 
ner for  debts  incurred  by  the  other,  there  can 
be  no  recovery  against  the  firm.  Chapman  v. 
Devereux,  32  Vt.  616. 

Assent  of  copartner. —  One  partner  cannot, 
without  the  other's  consent,  bind  the  firm  for 
his  individual  debts.  Noble  v.  McClintock,  2 
Watts  &  S.  (Pa.)  152;  Atkin  v.  Berry,  1  Lea 
(Tenn.)  91. 

A  partner  may  estop  himself  from  showing 
that  a  particular  transaction  is  not  that  of 
the  firm,  when  his  conduct  has  led  the  other 
party  to  act  upon  the  understanding  that  it  is 
a  partnership  transaction.  Newsome  r.  Bra- 
zell,  118  Ga.  547,  45  S.  E.  397;  Gormley  v. 
Hartray,  92  111.  App.  115;  White  Mountain 
Bank  v.  West,  46  Mo.  15.  Compare  Beards- 
ley  V.  Tuttle,  11  Wis.  74. 

70.  Georgia. —  Markham  v.  Hazen,  48  Ga. 
570. 

Illinois. —  Smith  v.  Hood,  4  111.  App.  3G0. 

Indiana. —  Lucas  v.  Coulter,  104  Ind.  81,  3 
N.  E.  622;  Bird  v.  Lanius,  7  Ind.  615. 

Massachusetts. —  Dix  v.  Otis,  5  Pick.  38. 

Missouri. —  Braehes  v.  Anderson,  14  Mo. 
441. 

Nebraska. —  Habig  v.  Layne,  38  Nebr.  743, 
57  N.  W.  539. 

New  Yojfc.— Ross  v.  Wliiteficld,  56  N.  Y. 
040;  Nordlingor  v.  Anderson,  2  Silv.  Sup.  334, 
5  N.  Y.  Suppl.  609. 

Ohio.—  Wescott  v.  Price,  Wright  220. 

Pcfinsylvania. —  Nichols  r.  English,  3 
Browst.  200. 

TcnncNsrc. —  Shoemaker  Piano  Mfg.  Co.  r. 
Bernard,  2  I/ia  358;  Bar(^r()ft  r.  Siiodgrass,  1 
Cohlw.  430. 

Sec  38  Cent.  Dig.  tit.  "  Partnership," 
S  201. 

71.  Delatmre. —  Baxter    v.    Plunkett,  4 
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h.  Use  of  Fipm-Name.  Each  partner  has  iinphed  autlioritj  to  bind  the  firm 
and  eacli  member  thereof  by  contracts  and  obligations  executed  in  the  firm-name, 
and  which  are  within  the  scope  of  the  firm  business  as  such  a  business  is  ordinarily 
conducted.'''^  Where  the  partners  have  adopted  a  firm-name,  they  will  not  be 
bound  by  an  obligation  executed  in  any  other  name  by  a  partner  unless  the  use 
of  such  name  has  been  assented  to  or  ratified  by  the  other  partners,''^  or  unless 
the  difference  in  the  two  names  is  immaterial.''*  But  a  written  contract  will  be 
binding  on  the  firm,  althougli  signed  witli  the  individual  names  of  the  partners 
instead  of  witli  the  firm-name,  when  it  is  shown  that  it  was  given  in  a  firm 
transaction  and  intended  as  a  firm  obligation.''^ 

i.  Use  of  Individual  Name,  At  times  the  individual  name  of  a  partner,  or  of  an 
outsider,  is  adopted  as  the  firm-name  or  style.  In  such  cases  its  use  in  firm  transac- 
tions binds  all  the  partners  as  would  the  use  of  any  other  stipulated  firm-name.''® 
Even  when  the  firm-name  is  different  from  that  of  any  member,  a  partner  may 
bind  them  by  a  contract  in  his  name,  when  it  is  shown  to  be  a  partnership  con- 
tract.'"   The  use  of  an  individual  partner's  name,  however,  raises  a  strong  pre- 


Houst.  450,  one  member  of  a  partnership  is 
not  liable  for  money  loaned  to  another  before 
they  became  copartners,  although  knowing 
that  it  was  borrowed  for  and  afterward  put 
into  the  partnership. 

Illinois. —  Wittram  v.  Van  Wormer,  44  111. 
525. 

loioa. —  Hoffman  v.  Smith,  94  Iowa  495,  63 
N.  W.  182. 

Kentucky. —  Meador  v.  Hughes,  14  Bush 
652;  Duncan  v.  Lewis,  1  Duv.  183;  Warder 
V.  Newdigate,  11  B.  Mon.  174,  52  Am.  Dec. 
567. 

Louisiana. —  Wells  v.  Siess,  24  La.  Ann. 
178;  Noble  v.  Trost,  24  La.  Ann.  84;  Lallande 
V.  McRae,  16  La.  Ann.  193;  Smith  v.  Senecal, 
2  Rob.  453;  Nathan  v.  Gardere,  11  La. 
262. 

Minnesota. —  Metzner  v.  Baldwin,  11  Minn. 
150. 

Missouri. —  Callaway  v.  Woodward,  28  Mo. 
App.  320. 

New  Jersey. —  Dannister  v.  Miller,  54  N.J. 
Eq.  121,  32  Atl.  1066  [affirmed  in  54  N.  J. 
Eq.  701,  37  Atl.  1117]. 

Neio  Yorfc.— Maddock  v.  Steel,  81  Hun  509, 
31  N.  Y.  Suppl.  219;  Russell  v.  Bardes,  14 
N.  Y.  Suppl.  473;  MeGuire  v.  O'Hallaran, 
Lalor  85. 

North  Carolina. —  Pierce  v.  Alspaugh,  83 
N.  C.  258. 

Pennsylvania. —  Donnally  v.  Ryan,  41  Pa. 
St.  306;  Brooke  v.  Evans,  5  Watts  196. 

Tennessee. —  Morlitzer  v.  Bernard,  10 
Heisk.  361. 

Texas. —  Filter  v.  Meyer,  16  Tex.  Civ.  App. 
235,  41  S.  W.  152. 

Vermont. —  Davis  v.  Evans,  39  Vt.  182. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  202. 

Compare  Teague  f.  Lindsey,  106  Ala.  266, 
17  So.  538. 

72.  Maine. —  Stockwell  v.  Dillingham,  50 
Me.  442,  79  Am.  Dec.  621. 

Massachusetts.^  Haskins  v.  D'Este,  133 
Mass.  356. 

Missouri. —  Lamwersick  v.  Boehmer,  77  Mo. 
App.  136. 

New  York. —  Payn  v.  Ronan,  14  N.  Y.  St. 
339. 


Pennsylvania. —  Fichthorn  v.  Boyer,  5 
Watts  159,  30  Am.  Dee.  300. 

Tennessee. — -Venable  v.  Levick,  2  Head 
351;  Gordon  v.  Buchanan,  5  Yerg.  71. 

United  States. —  George  v.  Tate,  102  U.  S. 
564,  26  L.  ed.  232. 

England.—  Hawkins  v.  Blachford,  1  L.  J. 
Ch.  O.  S.  142. 

See  38  Cent.  Dig.  tit.  "  Partnership," 
§  203. 

Limitation  upon  authority. —  This  author- 
ity does  not  extend  to  the  execution  of  instru- 
ments relating  to  transactions  outside  of  the 
firm  business,  or  which  disclose  on  their  face 
that  they  are  entered  into  as  individual  obli- 
gations of  the  several  partners.  Scott  v. 
Dansby,  12  Ala.  714;  Leckie  v.  Scott,  10  La. 
412;  Hilliker  v.  Francisco,  65  Mo.  598; 
Merchant  v.  Belding,  49  How.  Pr.  (N.  Y.) 
344;  Marsh  v.  Josepn,  [1897]  1  Ch.  213,  66 
L.  J.  Ch.  128,  75  L.  T.  Rep.  N.  S.  558,  45 
Wkly.  Rep.  209. 

73.  Folk  r.  Wilson,  21  Md.  538,  83  Am. 
Dec.  599;  Palmer  v.  Stephens,  1  Den.  (N.  Y.) 
471;  Mifflin  v.  Smith,  17  Serg.  &  R.  (Pa.) 
165;  Faith  v.  Richmond,  11  A.  &  E.  339,  9 
L.  J.  Q.  B.  97,  3  P.  &  D.  187,  39  E.  C.  L. 
197;  Norton  v.  Seymour,  3  C.  B.  792,  11  Jur. 
312,  16  L.  J.  C.  P.  100,  54  E.  C.  L.  792. 

74.  Tilford  v.  Ramsey,  37  Mo.  563 ;  Moffat 
V.  McKissick,  8  Baxt.  (Tenn.)  517;  William- 
son V.  Johnson,  1  B.  &  C.  146,  2  D.  &  R.  281, 
1  L.  J.  K.  B.  0.  S.  65,  25  Rev.  Rep.  336,  8 
E.  C.  L.  64. 

75.  Dreyfus  v.  ¥nion  Nat.  Bank,  164  111. 
83,  45  N.  E.  408  ;  Kitner  v.  Whitlock,  88  111. 
513;  Carson  v.  Byers,  67  Iowa  606,  25  N.  W. 
826;  Berkshire  Woolen  Co.  v.  Juillard,  75 
N.  Y.  535,  11  Am.  Rep.  488;  Salt  Lake  City 
Brewing  Co.  v.  Hawke,  24  Utah  199,  66  Pae. 
1058. 

76.  Palmer  v.  Stephens,  1  Den.  (N.  Y.) 
471;  Rochester  Bank  v.  Monteath,  1  Den. 
(N.  Y.)  402,  43  Am.  Dec.  681;  South  Caro- 
lina Bank  v.  Case,  8  B.  &  C.  427,  6  L.  J.  K.  B. 
O.  S.  364,  2  M.  &  R.  459,  15  E.  C.  L.  213. 

77.  Horton  v.  Miller,  84  Ala.  537,  4  So. 
370;  Snead  v.  Barrinoer,  1  Stew.  (Ala.)  134; 
Beckwith  v.  Mace,  140  Mich.  157,  103  N.  W. 
559;  Burnley  v.  Rice,  18  Tex.  481. 
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sumption  that  the  contract  is  his  separate  contract,  and  not  the  contract  of  the 
firm.™ 

j.  Use  of  Seal.  As  a  general  rule  one  partner  cannot  bind  his  copartners  by  a 
deed,  bond,  or  other  instrument  under  seal  without  express  autiiority  for  that 
purpose,''^  even  though  the  partnership  agreement  is  under  seaL*^  In  most  juris- 
dictions, however,  a  partner  may  bind  his  copartner  by  a  sealed  instrument,  made 


78.  Marvin  v.  Bucho.nan,  62  Barb.  (N.  Y.) 
468;  Smith  v.  Hoffman,  22  Fed.  Cas.  No. 
13,061,  2  Cranch  C.  C.  651. 

79.  Delaimre. — Layton  f.  Hastings,  2  Harr. 
147. 

Kentucky. —  Montgomery  v.  Boone,  2 
B.  Men.  244. 

Maryland. —  Armstrong  v.  Robinson,  5  Gill 
&  J.  412,  bond  to  perform  an  award. 

Massachusetts. —  Russell  f.  Annable,  109 
Mass.  72,  12  Am.  Rep.  665  (bond  given  to 
procure  dissolution  of  attachment)  ;  Butter- 
field  V.  Hemsley,  12  Gray  226. 

Michigan. —  Fox  v.  Norton,  9  Mich.  207. 

Mississippi. —  Smith  v.  Tupper,  4  Sm.  &  M. 
261,  43  Am.  Dec.  483,  forthcoming  bond. 

Missouri. —  Henry  County  v.  Gates,  26  Mo. 
315;  Gwinn  v.  Rooker,  24  Mo.  290;  Fletcher 
V.  Vanzant,  1  Mo.  196. 

'Nevada. —  Arnold  v.  Stevenson,  2  Nev.  234. 

New  York. —  McBride  v.  Hagan,  1  Wend. 
326;  People  v.  Dutchess  County  Judges,  5 
Cow.  34  (appeal-bond)  ;  Tom  v.  Goodrich,  2 
Johns.  213;  Clement  v.  Brush,  3  Johns.  Cas. 
180. 

North  Carolina. —  Wharton  v.  Woodburn, 

20  N.  C.  647;  Person  v.  Carter,  7  N.  C.  321; 
Anonymous,  3  N.  C.  99  \_overruling  Walker  v. 
Dickerson,  3  N.  C.  23]. 

Ohio. —  James  v.  Bostwick,  Wright  142. 

Pennsylvania. — Schmertz  v.  Shreeve,  62  Pa. 
St.  457,  1  Am.  Rep.  439 ;  Hart  v.  Withers,  1 
Penr.  &  W.  285,  21  Am.  Dec.  382;  Gerard  v. 
Basse,  1  Dall.  119,  1  L.  ed.  63,  1  Am.  Dec. 
226;  Squier  v.  Squier,  1  Lack.  Leg.  N.  193; 
Littell  V.  Gas  Co.,  2  Luz.  Leg.  Obs.  82. 

South  Carolina. —  Lucas  v.  Sanders,  1  Mc- 
Mull.  311;  Krafts  v.  Creighton,  3  Rich.  273. 
See  also  GroUman  v.  Lipsitz,  43  S.  C.  329, 

21  S.  E.  272. 

Tennessee. —  Lambden  v.  Sharp,  9  Humphr. 
224,  34  Am.  Dec.  642  (where  an  instrument 
is  signed  by  the  copartnership  style  of  a 
firm,  with  a  seal  attaelied,  it  is  a  sealed  in- 
strument, binding  all  the  members  of  the 
firm,  unless,  on  the  plea  of  non  est  factum, 
it  appears  that  the  partner  who  placed  the 
signature  there  was  not  authorized  to  do  so)  ; 
Turbeville  v.  Ryan,  1  Ilumphr.  113,  34  Am. 
Dec.  022;  Waugh  Carrigcr,  1  Yerg.  31; 
Blackburn  v.  McCaliister,  Pock  371. 

Texas.—  Sloo  r.  Powell,  Dall.  467. 

Vcrmonl. —  McDonald  lOgglesttm,  26  Vt. 
154,  60  Am.  Dec.  303. 

tlnited  Hlalcs.—  U.  S.  V.  AHtley,  24  Fed. 
CuH.  No.  14,472,  3  Wash.  508.  Compare  In  rc 
Barrett,  3  Fed.  Gas.  No.  1,403,  2  lIughcM  444; 
U.  S.  V.  Tumor,  28  Ked.  (Jas.  No.  16,547,  2 
Bond  37!). 

I'lfK/lovd. —  St,(!iglitz    ;;.    lOggington,  Holt 
N.  r.'  Ml,  17  Kt^v.  Knp.  622,  3  K.  C.  L.  63. 
Canada. —  Logiiri  v.  Strunahaii,   12  IJ.  C. 

[VI.  A,  1,  1] 


Q.  B.  15;  Baby  v.  Davenport,  3  U.  C.  Q.  B. 
54. 

See  38  Cent.  Dig.  tit.  "  Partnershii>," 
§§  205,  240. 

A  charter-party  under  seal  may  be  exeeut<;d 
by  one  member  of  copartnersliip.  Straffin  r. 
Newell,  T.  U.  P.  Cbarlt.  (Ga.)  163,  4  Am. 
Dec.  705. 

As  to  partnership  attachment  bonds  see 
Attachments,  4  Cyc.  533  note  96.  And  see 
Churchill  v.  Sullivan,  8  Iowa  45;  Pursell  v. 
Annable,  109  Mass.  72,  12  Am.  Rep.  665; 
Wallis  r.  Wallace,  6  How.  (Miss.)  254; 
Grollman  v.  Lipsitz,  43  S.  C.  329,  21  S.  E. 
272;  Sloo  V.  Powell,  Dall.  (Tex.)  467. 

Equitable  relief. —  Although  one  partner 
cannot  bind  his  copartner  by  deed  for  a  loan 
effected  in  the  name  of  the  firm,  unless  he 
have  express  authority  by  deed  for  that  pur- 
pose ;  yet,  in  equity,  if  it  can  be  shown  that 
the  loan  was  in  behalf  of  both  the  partners, 
and  that  the  security  was  by  the  contract  in- 
tended to  be  one  binding  both  the  partners 
but  through  mistake  has  been  so  executed  as 
to  bind  one  only,  it  seems  that  the  creditor 
may  have  relief  against  both.  Wharton  v. 
Woodburn,  20  N.  C.  647.  See  also  Gait  v. 
Calland,  7  Leigh  (Va.)  594. 

If  all  the  members  of  a  firm  are  present 
when  one  executes  a  sealed  instrument  on  be- 
half of  the  firm,  the  execution  is  deemed  that 
of  each  partner.  Willey  v.  Lines,  3  Houst. 
(Del.)  542;  Modisett  v.  Lindley,  2  Blackf. 
(Ind.)  119;  Posey  v.  Bullitt,  1  Blackf.  (Ind.) 
99;  Pike  v.  Bacon,  21  Me.  280,  38  Am.  Dec. 
259 ;  Mackav  v.  Bloodgood,  9  Johns.  ( N.  Y. ) 
285;  Fichthorn  v.  Boyer,  5  Watts  (Pa.)  159, 
30  Am.  Dee.  300;  Fleming  v.  Dunbar,  2  Hill 
(S.  C.)  532;  U.  S.  v.  Astley,  24  Fed.  Cas.  No. 
14,472.  3  Wash.  508;  Ball  v.  Dunsterville,  4 
T.  R.  313,  2  Rev.  Rep.  394;  Burn  t.  Burn,  3 
Ves.  Jr.  573,  30  Eng.  Reprint  1162;  Reg.  v. 
McNancy,  5  Ont.  Pr.  438;  Moore  v.  Boyd,  15 
U.  C.  C.  P.  513. 

Sealed  instrument  as  evidence. —  In  an  ac- 
tion of  assumpsit  against  a  firm,  a  writing 
under  seal,  executed  by  one  member  of  the 
firm  in  the  name  of  the  firm,  is  admissible  as 
evidence  of  a  promise  by  tlie  firm,  if  made 
upon  sufficient  consideration.  Fagely  v.  Bel- 
las, 17  Pa.  St.  67.  Compare  Fronebarger  v. 
Henry,  51  N.  C.  548. 

Binding  on  partner  who  executes. —  A  bond 
cxocnitod  by  one  jjartiior  for  his  firm  without 
authority  while  not  binding  on  the  firm  is 
binding  on  the  piirtnor  executing  it.  Arm- 
strong r.  UoJiiiisou,  5  Gill  &  .).  (Md.)  412; 
li'lotclier  V.  Vaiiwuit,  I  Mo.  196;  Dickinson 
Logare,  1  Desiuiss.  Ki].  (S.  C.)  537. 

80.  Van  Douwmi  i\  lUuni,  18  Tick.  (Mass.) 
229,  29  Am.  Dec.  5H2 ;  lliu  rison  r.  .lackson,  7 
T.  R.  207,  4  llcv.  Hep.  422. 
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iu  the  name  of  the  firm  and  for  its  use,  in  the  course  of  the  firm's  business,  if 
this  is  done  with  the  previous  assent  of  the  copartner,^^  or  if  such  execution  is 
ratified  by  him,  either  in  express  terms  or  by  his  conduct.^^  But  in  a  few  juris- 
dictions tiie  rule  is  that  one  partner  cannot  bind  another  by  an  instrument  under 
seal,  without  authority  or  ratification  under  seal.^^  If  the  instrument  would  be 
valid  without  a  seal,  the  courts  are  disposed  to  treat  the  seal  as  surplusage,  if  pos- 
sible, and  thus  hold  the  copartners.^*  It  is  generally  held  that  a  sealed  instrument 
executed  by  one  partner  is  binding  on  him,  even  when  not  enforceable  against 
his  copartners,^^  and  such  an  instrument  when  executed  by  one  of  several  part- 
ners, although  not  binding  on  the  firm,  is  binding  on  one  who  signs  as  a  surety .^^ 
2.  Authority  to  Contract  —  a.  In  General.  Each  partner  is  by  virtue  of  the 
partnership  relation  empowered  to  bind  the  firm  by  contracts  which  are  rea- 
sonably necessary  to  carry  on  the  business  of  the  partnership  in  the  ordinary 
manner  and  which  are  usually  entered  into  iu  the  transaction  of  the  kind  of 


81.  Alabama. —  Grady  v.  Robinson,  28  Ala. 
289. 

Arkansas. —  Day  v.  Lafferty,  4  Ark.  450; 
Lee  V.  Onstott,  1  Ark.  206. 

Florida. —  Jeffreys  v.  Coleman,  20  Fla.  530, 
attachment  bond. 

Illinois. —  Wilcox  v.  Dodge,  12  111.  App.  517, 
assent  may  be  implied  from  acts  or  declara- 
tions. 

Iowa. —  Price  v.  Alexander,  2  Greene  427, 
52  Am.  Dee.  526. 

Maryland. —  Herzog  v.  Sawyer,  61  Md.  344. 

Massachusetts. —  Swan  v.  Stedman,  4  Mete. 
548;  Cady  v.  Shepherd,  11  Pick.  400,  22  Am. 
Dee.  379. 

New  York. —  Smith  v.  Kerr,  3  N.  Y.  144; 
Gram  v.  Seton,  1  Hall  293. 

North  Carolina. —  Person  v.  Carter,  7  N.  C. 
321,  assent  may  be  implied  from  circum- 
stances. 

Pennsylvania. —  Miller  v.  Eoyal  Flint  Glass 
Works,  172  Pa.  St.  70,  33  Atl.  350;  Bond  v. 
Aitkin,  6  Watts  &  S.  165,  40  Am.  Dec. 
550. 

South  Carolina. —  Sibley  v.  Young,  26  S.  C. 
415,  2  S.  E.  314;  Lucas  V.  Sanders,  1  McMuU. 
311. 

Wisconsin. —  Kasson  v.  Brocker,  47  Wis. 
79,  1  N.  W.  418;  Wilson  v.  Hunter,  14-Wis. 
683,  80  Am.  Dec.  795. 

United  States. —  Gibson  v.  Warden,  11 
Wall.  244,  20  L.  ed.  797;  U.  S.  v.  Brod,  24 
Fed.  Cas.  No.  14,053. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  205. 

82.  Alabama. —  Gunter  v.  Williams,  40  Ala. 
561  (ratification  may  be  proved  by  verbal 
evidence,  and  binds  the  ratifying  partner 
from  the  date  of  the  instrument)  ;  Dodge  v. 
McKay,  4  Ala.  346  (bringing  an  action  on  a 
sealed  instrument  is  an  adoption  of  it). 

Florida.— Tischler  v.  Kurtz,  35  Fla.  323, 
17  So.  661. 

Illinois. —  Peine  v.  Weber,  47  111.  41. 

Massachusetts. —  Swan  v.  Stedman,  4  Mete. 
548. 

Minnesota. —  Sterling  v.  Bock,  40  Minn.  11, 
41  N.  W.  236. 

New  York. —  Gates  v.  Graham,  12  Wend. 
53,  ratified  by  receiving  benefits  under  the 
instrument. 

Pennsylvania. —  Johns  v.  Battin,  30  Pa.  St. 
84. 


South  Carolina. —  Sibley  Young,  26  S.  C. 
415,  2  S.  E.  314. 

Texas. —  Lowery  v.  Drew,  18  Tex.  786. 

Vermont. —  McDonald  v.  Eggleston,  26  Vt. 
154,  60  Am.  Dec.  303,  an  instrument  under 
seal  executed  by  one  partner  may  be  ren- 
dered obligatory  by  previous  parol  authority, 
or  by  parol  ratification,  and  bind  the  part- 
nership; but  slighter  acts  are  sufficient  for 
that  purpose  when  the  subject-matter  ia 
within  the  partnership  dealings. 

Wisconsin. —  Mann  v.  ^tna  Ins.  Co.,  40 
Wis.  549. 

United  States. —  U.  S.  v.  Turner,  28  Fed. 
Cas.  No.  16,547,  2  Bond  379. 

England. —  Tupper  v.  Foulkes,  9  C.  B.  N.  S. 
797,  7  Jur.  N.  S.  709,  30  L.  J.  C.  P.  214,  3 
L.  T.  Pop.  N.  S.  741,  9  Wkly.  Pep.  349,  99 
E  C  L  797 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  205. 

83.  Cummins  v.  Cassily,  5  B.  Mon.  (Ky.) 
74;  Brozee  v.  Poyntz,  3  B.  Mon.  (Ky.)  178; 
Doniphan  v.  Gill,  1  B.  Mon.  (Ky.)  199; 
Trimble  v.  Coons,  2  A.  K.  Marsh.  (Ky.)  375, 
12  Am.  Dee.  411;  Gordon  v.  Funkhouser,  100 
Va.  675,  42  S.  E.  677;  Penn  v.  Hamlett,  27 
Gratt.  (Va.)  337;  Preston  v.  Hull,  23  Gratt. 
(Va.)  600,  14  Am.  Rep.  153;  Gael  v.  Calland, 
7  Leigh  (Va.)  594;  Porter  v.  Pel  ton,  33  Can. 
Sup.  Ct.  449;  Hamilton  Provident,  etc.,  Soc. 
V.  Steinhoff,  23  Ont.  App.  184.  But  compare 
Bloomley  v.  Grinton,  9  U.  C.  Q.  B.  455. 

84.  Price  v.  Alexander,  2  Greene  (Iowa) 
427,  52  Am.  Dec.  526;  Sterling  v.  Bock,  40 
Minn.  11,  41  N.  W.  236;  Human  v.  Cuniffe, 
32  Mo.  316;  Patten  v.  Kavanagh,  11  Daly 
(N.  Y.)  348. 

85.  Missouri. —  Settle  v.  Davidson,  7  Mo. 
604;  Fletcher  v.  Vanzant,  1  Mo.  196. 

Ohio. —  James  v.  Bostwick,  Wright  142. 

United  States. —  U.  S.  v.  Lawrence,  26 
Fed.  Cas.  No.  15,574,  14  Blatchf.  229. 

England. —  Bowker  v.  Burdekin,  12  L.  J. 
Exch.  329.  11  M.  &  W.  128;  Elliot  v.  Davis, 
2  B.  &  P.  338. 

Canada. —  Moor  v.  Boyd,  23  U.  C.  Q.  B. 
459. 

Contra.—  Fisher  v.  Pender,'  52  N.  C.  483 ; 
Hart  V.  Withers,  1  Penr.  &  W.  (Pa.)  285,  21 
Am.  Dec.  382. 

86.  Pelzer  v.  Campbell,  15  S.  C.  581,  40 
Am.  Rep.  705. 
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business  in  wliicli  the  firm  is  engaged.**^  A  contract  which  is  not  witliin  Buch 
scope,  and  is  not  assented  to  or  ratified  bj  the  other  partners,  wiU  not  bind  the 


87.  Alabama. —  National  Bank  of  Republic 
V.  Dickinson,  107  Ala.  265,  18  So.  144  (having 
the  power  to  purchase  goods,  a  partnership 
is  not  limited  to  any  particular  mode  of  pay- 
ing the  price.  Whatever  mode  is  in  accord- 
ance with  the  usages  of  trade  can  be  adopted, 
binding  the  partnership  in  its  entity,  al- 
though the  transaction  was  conducted  by  one 
partner  only)  ;  Hall  v.  Cook,  69  Ala.  87. 

California. —  Meyer  v.  Kohn,  29  Cal.  278, 
a  partner  can  bind  his  firm  to  pay  a  debt  in 
a  specific  kind  of  money. 

Colorado. —  Manville  v.  Parks,  7  Colo.  128, 
2  Pac.  212;  Copp  v.  Longstreet,  5  Colo.  App. 
282,  38  Pac.  601. 

Connecticut. —  Loomis  v.  Smith,  17  Conn. 
115. 

Dakota. —  Pearson  v.  Post,  2  Dak.  220,  9 
N.  W.  684. 

Georgia. —  Van  Winkle  v.  Wilkins,  81  Ga. 
93,  7  S.  E.  644,  12  Am.  St.  Rep.  299,  a  part- 
ner competent  to  contract  for  the  firm  is  com- 
petent to  make  time  of  the  essence  of  the  con- 
tract. 

/iZiwots.— Witter  v.  McNiel,  4  111.  433,  a 
contract  drawn  by  one  partner  and  signed  by 
the  other  in  the  partnership  name  is  the 
agreement  of  both  as  partners. 

Iowa. —  Smith  v.  Smyth,  42  Iowa  493. 

Kentucky. —  Faris  v.  Cook,  110  Ky.  867,  62 
S.  W.  1043,  63  S.  W.  600,  23  Ky.  L.  Rep.  328; 
Anderson  v.  Whitlock,  2  Bush  398,  92  Am. 
Dec.  489;  Creel  v.  Bell,  2  J.  J.  Marsh.  309; 
Forbes  v.  Morehead,  58  S.  W.  982,  22  Ky.  L. 
Rep.  853  (the  managing  partner  of  a  firm 
operating  a  sawmill  can  bind  the  firm  by  a 
contract  as  to  the  return  of  borrowed  lum- 
ber) ;  Farmer  v.  Wickliffe  Bank,  51  S.  W. 
586,  21  Ky.  L.  Rep.  425. 

Louisiana. —  Jurgens  v.  Ittman,  47  La.  Ann. 
367,  16  So.  952;  White  v.  Kearney,  2  La.  Ann. 
639;  Forstall  v.  Blanchard,  12  La.  1;  Hynes 
Kirkman,  4  La.  47. 

Massachusetts. —  White  v.  McPeck,  185 
Mass.  451,  70  N.  E.  463;  Kennebec  Co.  v. 
Augusta  Ins.,  etc.,  Co.,  6  Gray  204,  one  mem- 
ber of  a  partnership  which  is  the  agent  of  an 
insurance  company  has  all  the  powers  of  the 
firm  in  making  a  parol  contract  of  insurance. 

Michigan. —  Brown  v.  Foster,  137  Mich.  35, 
100  N.  W.  167,  a  member  of  a  firm  engaged 
in  the  sale  of  threaliing  machines  on  commis- 
sion, empowered  by  the  partnership  agreement 
to  have  charge  of  the  canvassing  part  of  the 
business,  had  authority  to  bind  his  iirm  by  a 
verbitl  ngroenient  with  the  owner  that  a 
threshing  oiiifit  sold  on  conniiission  slioiihl 
*  not  bo  Hliip[);'d  to  tlie  buyer  until  he  should 
give  security  lor  the  ))urch!ise-])rico. 

Missouri. —  lOiui'  (Maii'e  SL.  Louis  Liinilx'r 
Co.  V.  Gray,  81  Mo.  Apj).  .•!37. 

l<Icir>  ror/,-.— BciikcH  r.  Da  Ciniha,  120  N.  Y. 
203,  '27  N.  K.  251  [nffirndng  12  N.  Y.  Suppl. 
3511;  Hoice  /).  .loiics,  Hii  N.  Y.  Ap]).  Div.  (il3, 
83  N.  Y.  Suppl.  230;  llcrlchy  »).  l-'crgusoii,  47 
N.  Y.  y\|ip.  Div.  237,  (12  N'.  Y.  Suppl.  (ilS; 
Adcc  V.  I  )<  piiiir<'Ht,  54  Marl).  433;  Sun  Mut. 

[VI.  A.  2,  a| 


Ins.  Co.  V.  Davis,  3  Rob.  (N.  Y.)  254  Ire- 
versing  1  Rob.  602,  19  Abb.  Pr.  214J;  Lord  v. 
Hull,  37  Misc.  83,  74  N.  Y.  Suppl.  711  [af- 
firmed in  80  N.  Y.  App.  Div.  194,  80  N.  Y. 
Suppl.  321]. 

Ohio. —  Draper  v.  Moore,  2  Cine.  Super.  Ct. 
167. 

Oklahoma. — Cassidy  v.  Saline  County  Bank, 
14  Okla.  532.  78  Pac.  324. 

Pennsylvania. —  Canfield  v.  Johnson,  144 
Pa.  St.  61,  22  Atl.  974;  Livingston  v.  Cox,  C 
Pa.  St.  360;  May  v.  Troutman,  4  Pa.  Super. 
Ct.  42,  40  Wkly.  Notes  Cas.  63. 

Tennessee. —  Barcroft  v.  Snodgrass,  1  Coldw. 
430. 

re.j;as.— Buzard  v.  McAnulty,  77  Tex.  438, 
14  S.  W.  138. 

Utah. —  Salt  Lake  City  Brewing  Co.  v. 
Hawke,  24  Utah  199,  66  Pac.  1058. 

Vermont. —  Scott  v.  Shipherd,  3  Vt.  104. 

West  Virginia. —  Conrad  v.  Buck,  21  W.  Va. 
396. 

Wisconsin. —  Woolsey  V.  Henke,  125  Wis. 
134,  103  N.  W.  267,  a  partner  in  the  news- 
paper publishing  business  has  prima  facie  au- 
thority to  lease  premises  in  which  to  carry  on 
the  business. 

England. —  Brogden  v.  Metropolitan  R.  Co., 
2  App.  Cas.  666;  Browne  v.  Gibbins,  5  Bro. 
P.  C.  491,  2  Eng.  Reprint  817;  Hooper  v. 
Lusby,  4  Campb.  66;  Dyke  v.  Brewer,  2  C.  & 
K.  828,  61  E.  C.  L.  828;  Willet  v.  Chambers, 
Cowp.  814. 

Canada. —  Harris  v.  Robertson,  11  N. 
Brunsw.  496 ;  Simpson  v.  McDonough,  1  U.  C. 
Q.  B.  157. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  206. 

Transactions  as  factor  or  broker. —  A  con- 
tract on  behalf  of  a  firm  to  act  as  factor  or 
broker  for  a  third  person  is  binding  on  all  of 
the  members,  although  made  by  one  partner, 
provided  it  be  within  the  scope  of  the  firm's 
business  as  such  a  business  is  ordinarily  con- 
ducted (Todd  V.  Jackson,  75  Ind.  272,  56  Ind. 
406;  Galloway  v.  Hughes,  1  Bailey  (S.  C.) 
553 ) ,  but  not  otherwise  ( Nolan  County  v. 
Simpson,  74  Tex.  218,  11  S.  W.  1098). 

Contracts  of  carriage. —  When  the  business 
of  the  partnership  is  that  of  common  carriers, 
each  partner  has  implied  authority  to  bind 
the  firm  by  contracts  within  the  general  scope 
of  its  powers  (Erie,  etc..  Despatch  v.  Cecil, 
112  111.  180),  but  not  by  other  contracts 
(Walcott  V.  Canfield,  3  Conn.  194,  holding 
that  one  partner  is  not  authorized  by  the 
nature  of  the  business  to  contract  to  convey 
a  ])assengor  a  certain  distance  in  a  specidcd 
time) . 

Disadvantageous  contract. —  A  partnership 
is  bomul  by  a  (U'lit  contracted  in  its  nauio, 
altJiongh  the  debt  lias  not  turned  to  its  ad- 
vantage, unless  the  contract  wna  beyond  the 
sco])o  of  tlie  ))iirtnersliip  business.  Ward  r. 
Bramll,  11  Mart.  (La.)  331,  13  Am.  Dec. 
352, 

Renewal  of  note  of  debtor. —  A  ])artnor  in  a 
particular  adventure  may  renew  the  note  of  a 
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firm/^  unless  the  firm  has  received  and  retained  tlie  benefits  thereof.^^    It  is  clear 


purchaser  of  partnership  property.  Lallander 
V.  Bonny,  6  Rob.  (La.)  363. 

Promise  to  pay  debt  of  another. —  Since  a 
partner  may  bind  his  firm  for  work  about 
the  partnership  business,  his  promise  to  pay 
the  debt  of  another,  made  to  obtain  service 
for  tlie  firm's  benefit,  will  bind  the  firm. 
Winn  V.  Hillyer,  43  Mo.  App.  139. 

88.  Colorado. —  Lewin  v.  Barry,  15  Colo. 
App.  461,  63  Pac.  121 ;  Moynahan  v.  Prentiss, 
10  C'olo.  App.  295,  51  Pac.  94,  a  member  of 
a  law  firm  cannot,  in  the  absence  of  express 
authority,  sell  the  interest  of  a  copartner  in 
a  certificate  of  stock  issued  to  the  members 
of  the  firm. 

Georgia. —  Davis  v.  Dodson,  95  Ga.  718,  22 
S.  E.  045,  51  Am.  St.  Rep.  108,  29  L.  R.  A. 
496,  an  agreement  by  a  member  of  a  law  firm 
to  collect  a  claim  without  charge  is  not  bind- 
ing on  the  copartners. 

Illinois. —  Burgess  V.  Badger,  124  111.  288, 
14  N.  E.  850. 

Louisiana. —  Sentell  v.  Rives,  48  La.  Ann. 
1214,  20  So.  732. 

Maryland. —  Wells  V.  Turner,  16  Md.  133, 
holding  that  one  of  a  firm  of  machinists  can- 
not bind  the  firm  by  an  agreement  to  con- 
tribute to  the  expense  of  keeping  a  harbor 
navigable. 

Massachusetts. —  Taft  v.  Church,  162  Mass. 
527,  39  N.  E.  283. 

Michigan. —  Barnard  v.  Lapeer,  etc.,  Plank 
Road  Co.,  6  Mich.  274. 

Missouri.- — Creath  v.  Nelson  Distilling  Co., 
70  Mo.  App.  296;  Randall  v.  Lee,  68  Mo.  App. 
561. 

Neio  Jersey. —  Borden  v.  Curtis,  48  N.  J. 
Eq.  120.  21  Atl.  472. 

New  York. —  White  v.  Manhattan  R.  Co., 
139  N.  Y.  19,  34  N.  E.  887;  Calkins  v.  Smith, 
48  N.  Y.  614,  8  Am.  Rep.  575;  Saunier  v. 
Barnum,  47  N.  Y.  App.  Div.  28,  62  N.  Y. 
Suppl.  381;  Macauley  v.  Palmer,  3  Silv.  Sup. 
245,  6  N.  Y.  Suppl.  402 ;  Connell  v.  Alexander, 
21  Misc.  644,  47  N.  Y.  Suppl.  1115;  Dooner 
V.  Haws,  21  Misc.  639,  47  N.  Y.  SuppL  1112; 
Livingston  v.  Roosevelt,  4  Johns.  251,  4  Am. 
Dec.  273,  one  partner  cannot  bind  his  co- 
partner by  any  contract  not  connected  with 
the  trade  or  business;  and  a  knowledge  of 
third  persons  of  the  limited  nature  of  the 
partnership  will  be  inferred  from  circum- 
stances. 

North  Carolina. —  Long  v.  Carter,  25  N.  C. 
238. 

Pennsylvania. —  Thompson  v.  Franks,  37 
Pa.  St.  327;  Rigby  v.  Oppenheimer,  12  Pa. 
Super.  Ct.  97. 

Texas. — Palmo  v.  Slayden,  (1906)  92  S.  W. 
796  [affirming  (Civ.  App.  1905)  90  S.  W. 
908]. 

Vermont. —  Green  v.  Burton,  59  Vt.  423,  10 
Atl.  575. 

West  Virginia. —  Waldron  v.  Hughes,  44 
W.  Va.  126,  29  S.  E.  505. 

Wisconsin. —  Remington  v.  Minnesota  East- 
ern R.  Co.,  109  Wis.  154,  84  N.  W.  898,  85 
N.  W.  321. 


United  States. —  Pollock  v.  Jones,  124  Fed. 
163,  51  C.  C.  A.  555;  Tabb  V.  Gist,  23  Fed. 
Cas.  No.  13,719,  1  Brock.  33. 

England. — Alliance  Bank  v.  Kearsley,  L.  R. 
6  C.  P.  433,  40  L.  J.  C.  P.  249,  24  L.  T.  Rep. 
N.  S.  552,  19  Wkly.  Rep.  822;  Heraud  v. 
Leaf,  5  C  B.  157,  17  L.  J.  C.  P.  57,  57  E.  C.  L. 
157. 

CawzcZa.— Maeklin  v.  Kerr,  28  U.  C.  C.  P.  90. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  206. 

Illustrations. —  Partnership  in  a  patent 
right,  as  to  the  navigation  of  steam  vessels, 
does  not  authorize  one  partner  to  bind  the 
partnership  in  a  matter  concerning  building 
steamboats,  not  strictly  connected  with  the 
enjoyment  of  their  joint  privileges.  Law- 
rence V.  Dale,  3  Johns.  Ch.  (N.  Y.)  23  [af- 
firmed in  17  Johns.  437].  A  contract  by  a 
partner  to  pay  a  person  for  past  services  to 
others,  with  reference  to  the  subject-matter  of 
tlie  partnership,  before  the  existence  of  the 
partnership,  is  not  within  the  scope  of  his 
authority.  Rice  v.  Jackson,  171  Pa.  St.  89, 
32  Atl.  1036.  A  contract  creating  in  fact  a 
new  partnership  between  two  different  firms, 
although  both  engaged  in  the  same  business, 
cannot  be  made  on  behalf  of  either  firm  by 
a  single  member  thereof  but  requires  the  con- 
sent of  all  the  members.  Buckingham  v. 
Hanna,  20  Ind.  110.  As  a  rule  one  part- 
ner has  no  implied  authority  to  bind  his  firm 
by  subscribing  for  the  stock  of  a  corporation 
(Livingston,  v  Pittsburgh,  etc.,  R.  Co.,  2 
Grant  (Pa.)  219;  Patty  v.  Hillsboro  Roller 
Mill  Co.,  4  Tex.  Civ.  App.  224,  23  S.  W.  336), 
even  though  the  existence  of  such  corporation 
would  incidentally  benefit  the  firm  (Barnard 
V.  Lapeer,  etc..  Plank  Road  Co.,  6  Mich.  274). 
In  order  to  hold  the  firm  on  such  a  sub- 
scription, actual  or  apparent  authority  on 
the  part  of  the  subscribing  member  must 
be  shown  (Maltby  v.  Northwestern  Vir- 
ginia R.  Co.,  16  Md.  422;  Union  Hotel  Co. 
V.  Hersee,  79  N.  Y.  454,  35  Am.  Rep.  536; 
Ogdensburgh,  etc.,  R.  Co.  v.  Frost,  21  Barb. 
(N.  Y. )  541),  or  his  unauthorized  act  must 
be  ratified  (Patty  v.  Hillsboro  Roller  Mill 
Co.,  4  Tex.  Civ.  App.  224,  23  S.  W.  336.  See 
also  Moore  v.  Gurney,  21  U.  C.  Q.  B.  127). 
While  it  is  competent  for  one  partner  to 
bind  the  other  by  the  sale  of  the  good-will 
of  the  business  it  is  out  of  his  power  to 
bind  his  partner  by  a  contract  not  to  go  into 
the  same  business.  Morean  v.  Edwards,  2 
Tenn.  Ch.  347. 

89.  California. —  Dammon  v.  Beecher,  97 
Cal.  530,  32  Pac.  573;  Cayton  v.  Walker,  10 
Cal.  450. 

Georgia. —  Williams  f.  Seale,  103  Ga.  801, 
30  S.  E.  644. 

Kansas. —  Frve  v.  Sanders,  21  Kan.  26,  30 
Am.  Rep.  421.  - 

Louisiana. —  Lagan  v.  Cragin,  27  La.  Ann. 
352. 

Pennsylvania. —  Bast's  Appeal,  70  Pa.  St. 
301. 

Texas. —  Buzard  v.  McAnulty,  77  Tex.  438, 
14  S.  W.  138. 
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that  a  partner  has  no  implied  authority  to  impose  Ids  individual  ohligations  upon 
the  firm.^"  It  seems  that  a  partner  has  no  implied  authority  to  waive  the  benefit 
of  exemption  laws  with  respect  to  his  copartners.'" 

b.  Hiring  and  Leasing  Property.  Whether  one  partner  has  implied  authority 
to  hire  property  for  the  tii-m  depends  upon  tlie  question :  Is  such  a  transaction 
witiiin  tlie  scope  of  the  firm's  business  as  such  a  business  is  usually  conducted 
The  same  test  is  to  be  applied  when  personal  property  of  the  firm  is  leased  by  a 
partner.  In  the  case  of  firm  realty,  however,  a  lease  under  seal  executed  by  one 
partner  in  the  name  of  the  firm  does  not  pass  the  estate  of  the  other  partners 
"without  evidence  of  previous  authority  or  subsequent  ratification  by  them.^^ 

e.  Contracts  of  Employment.  Each  partner  is  the  general  agent  of  the  firm 
in  contracting  for  the  services  of  third  persons,  when  the  employment  of  such 
persons  is  an  act  done  in  the  ordinary  course  of  business  of  the  partnership."* 
The  firm  is  also  bound  by  a  contract  of  this  kind,  when  the  conduct  of  the  other 


Virginia. —  Weaver  v.  Tapscott,  9  Leigh 
424.    See  also  Jordan  v.  Miller,  75  Va.  442. 

England.-. — Sandilands  v.  Marsh,  2  B.  &  Aid. 
673. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  206. 

90.  Wood  V.  Martin,  115  Ga.  147,  41  S.  E. 
490;  Cody  v.  Gainesville  First  Nat.  Bank,  103 
Ga.  789,  30  S.  E.  281;  Lamar  v.  Eussell,  77 
Ga.  307,  2  S.  E.  467;  Greeley  v.  Wyeth,  10 
N.  H.  15 ;  Beatty  v.  Bulger,  28  Tex.  Civ.  App. 
117,  66  S.  W.  893. 

91.  Reed  Lumber  Co.  v.  Lewis,  94  Ala.  626, 
10  So.  333  (when  a  partner  in  executing  a 
firm  note  waives  exemptions  and  signs  the 
firm-name,  the  waiver  is  confined  to  his  in- 
terest) ;  Terrell  v.  Hurst,  76  Ala.  588.  But 
see  Hahn  v.  Allen,  93  Ga.  612,  617,  20  S.  E. 
74  (in  which  it  is  said:  "If,  then,  a  partner, 
by  reason  of  his  relations  to  the  firm  and  of 
his  agency  for  his  copartners,  may  divest  the 
partnersliip  of  its  title  to  its  personal  assets, 
and  thus  defeat  the  rights  of  himself  and  his 
copartners  to  an  exemption  out  of  the  same, 
why  may  he  not  do  likewise  by  waiving  the 
exemption  right  in  that  property,  both  of 
himself  and  them?  The  greater  power  neces- 
sarily includes  the  less  ")  ;  In  re  McMurran, 
16  Fed.  Cas.  No.  8,904,  2  Hughes  207. 

92.  Connecticut. —  Stillman  v.  Harvey,  47 
Conn.  20,  holding  that  the  hiring  of  a  brew- 
ery was  directly  in  the  line  of  the  partner- 
ship business  of  defendants. 

Jjouiaiana. —  Penn  v.  Kearny,  21  La.  Ann. 
21;  Reynolds  V.  Swain,  13  La.  I'J'S,  the  hired 
premises  were  used  by  the  firm. 

Maryland. —  Bodey  v.  Cooper,  82  Md.  625, 
34  Atl.  3(!2,  the  assent  of  the  copartner  to  a 
sealed  lease  to  tlie  firm  was  sliowu. 

Michifjan. —  Koch  v.  Endriss,  97  Mich.  444, 
50  N.  W.  847,  no  implied  autliorily  in  a 
partm^r  to  hire  a  house  for  hiiiiaelf  and 
family  at  tlie  expense  of  th(^  firm. 

New  Korfc.— Webb  i;.  Pai'lvS,  85  N.  Y. 
App.   l)iv.  621,  83  N.  Y.  .Suppl.  06. 

JUiMle  /.s/aw/.— Sweet  V.  Wood,  18  K.  I. 
380,  28  Atl.  335. 

Texas. —  KhoiliuH  v.  Storey,  ]  Tex.  App. 
Civ.  Cas.   §  330. 

Wiiioonmn. —  Scsnrimn  v.  AMC/licnnaii,  57 
WiH.  547,  15  N.  W.  78H. 

Enntavil.    -  Sliiii-p  t\  Millifrjiii.  22  Ucav. 
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52  Eng.  Reprint  1242,  in  a  partnership  at 
will  one  partner  has  no  implied  authority 
to  hire  premises  for  firm  for  a  j^eriod  of 
twenty-one  years. 

93.  Dillon  v.  Brown,  11  Gray  (Mass.)  179, 

71  Am.  Dec.  700.    In  Bergland  v.  Frawley, 

72  Wis.  559,  40  N.  W.  372,  it  was  held 
that  one  partner  of  a  firm,  which  is  the  lessee 
of  premises,  cannot  make  a  valid  surrender 
of  the  lease,  if  his  copartner  is  reasonably 
accessible  and  can  be  consulted. 

94.  Alabama. —  Woodruff  v.  Scaife,  83  Ala. 
152,  3  So.  311,  when  a  member  of  a  farm- 
ing partnership  employs  a  physician  to  ren- 
der medical  services  to  the  farm  laborers, 
in  order  for  the  physician  to  recover  against 
the  firm,  it  must  appear  that  the  partner 
had  express  authority  to  make  the  contract, 
or  that  authority  to  so  contract  was  usu- 
ally incident  to  such  a  partnership,  or  that 
it  was  a  necessary  incident  to  this  particular 
partnership. 

Indiana. —  Froun  v.  Davis,  97  Ind.  401; 
Hoffman  v.  T611,  2  Ind.  App.  287,  28  N.  E. 
557. 

/oiTO.— Boyd  V.  Watson,  101  Iowa  214,  70 
N.  W.  120,  a  member  of  a  firm  of  real  estate 
brokers  is  authorized  to  contract  with  agents 
to  act  for  it  in  making  sales. 

Kentucky. —  Mattinglv  v.  Moore,  30  S.  W. 
870,  17  Ky.  L.  Rep.  220. 

Massachusetts. —  Bodwell  v.  Eastman,  100 
Mass.  525. 

Michiqan. —  Burgan  v.  Lyell,  2  Mich.  102, 
55  Am.'  Dec.  53. 

A^cif  York. —  Cashman  v.  Lawson,  175  N.  Y. 
488,  07  N.  E.  1081  [a/firming  73  N.  Y.  App. 
Div.  419,  77  N.  Y.  Suppl.  142] ;  Mead  v. 
Shcpard,  54  Barb.  474;  Bank  of  North  Amer- 
ica V.  Embury,  33  Barb.  323;  Gilroy  v.  Lof- 
tus,  21  Misc.  317,  47  N.  Y.  Suppl.  138 
\aflirming  20  Misc.  724,  45  N.  Y.  Suppl. 
1141]. 

Pennsylvania. —  Rice  v.  Jackson,  171  Pa. 
St.  89,  '32  Atl.  1030. 

Teosas. —  Coons  v.  Renick,  11  Tex.  134,  CO 
Am.  Dec.  230. 

Verm.ont. —  Carley  v.  Jenkins,  46  Vt.  721. 

VlnqUmd. — Donaldson  r.  VVillinma,  1  Croonp. 
Ik.  M.'  315,  2  L.  J.  Exch.  173,  3  Tyrw.  371; 
Jieckham  v.  Drake.  9  M.  &.  W.  79. 
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partners  gives  the  third  person  the  right  to  assume  that  the  contract  is  within  the 
scope  of  the  firm's  business,  or  when  they  have  assented  to  it.^^  In  such  a  case  tlie 
employee  is  the  agent  or  servant  of  the  firm  and  not  of  the  individual  partner  who 
is  active  in  employing  Iiini.^''  When  the  contract  is  not  made  in  the  ordinary 
conrse  of  the  partnersliip  business,^^  or  the  third  person  knows  that  the  partner 
contracting  with  him  is  bound  by  tlie  partnership  agreement  to  provide  personally 
for  this  service,^*  the  contract  does  not  bind  the  firm. 

d.  Altepation  or  Rescission  of  Contract,  Whether  one  partner  has  implied 
authority  to  alter  or  rescind  a  firm  contract  depends  upon  the  nature  of  the  trans- 
action. If  in  making  the  alteration  or  rescission  he  is  exercising  the  same  power 
as  when  he  entered  into  the  original  contract,  he  can  bind  the  tirm;^^  but  if  the 
alteration  or  rescission  calls  for  the  exercise  of  a  power  which  is  not  incident  to 
the  conduct  of  the  firm  business  in  the  ordinary  manner,  it  will  not  bind  the  other 
partners  unless  they  autliorize  or  assent  to  it.* 

3.  Authority  as  to  Agents.  It  follows  as  an  immediate  consequence  of  the 
fundamental  rale  of  partnership  law  that  each  partner  has  the  power  to  contract 
for  the  firm  on  partnership  affairs,  that  each  partner  has  implied  authority  to 
appoint  othei"  persons  agents  for  carrying  on  the  partnership  business,^  and  such 
agents  so  appointed  become  the  agents,  not  of  the  individual  partner  appointing 
them,  but  of  the  firm,*  for  whose  acts  each  partner  is  equally  liable,  whether  he 


95.  Gruner  v.  Stueken,  39  La.  Ann.  1076, 
3  So.  338;  Banner  Tobacco  Co.  v.  Jenison,  48 
Mich.  459,  12  N.  W.  655  Brewer  v.  Wright, 
25  Nebr.  305,  41  N.  W.  159. 

Indenture  of  apprenticeship  see  Appren- 
tices, 3  Cyc.  546  note  26. 

96.  Munroe  v.  Judson,  82  Hun  (N.  Y.) 
215,  31  N.  Y.  Suppl.  299;  Wiley  v.  Logan, 
95  N.  C.  358;  Messenger's  Appeal,  43  Leg. 
Int.  (Pa.)  101;  Hills  v.  Bailey,  27  Vt.  548. 

97.  Beste  v.  His  Creditors,  15  La.  Ann.  55. 
In  this  case  the  employee  was  unfit  to  dis- 
charge the  duties  contracted  for,  and  his 
employment  was  kept  secret  from  the  other 
partners. 

98.  Pollock  V.  Williams,  42  Miss.  88; 
Briggs  V.  Smith,  4  Daly  (N.  Y.)  110  (the 
managing  partner  dismissed  the  servant,  who 
remained  at  the  request  of  the  dormant 
partners,  and  it  was  held  that  his  claim 
was  limited  to  the  dormant  partners)  ; 
Conn  V.  Conn,  22  Oreg.  452,  30  Pac.  230 
(when  the  salary  of  a  servant  has  been 
fixed  by  the  firm,  one  partner  has  no  au- 
thority to  increase  it)  ;  English  Partn.  Act 
(1890),   §  5. 

99.  Harper  v.  McKinnis,  53  Ohio  St.  434, 
42  N.  E.  251,  holding  that  one  member  of 
a  firm  of  real  estate  brokers  may  bind  his 
copartners  by  a  revocation  of  a  contract  pre- 
viously entered  into  by  him  with  the  owners 
of  lands,  whereby,  for  a  time  agreed  on,  such 
firm  acquired  an  exclusive  right  to  isell  such 
lands.  See  also  Shellito  v.  Sampson,  61 
Iowa  40,  15  N.  W.  572,  holding  that  it  was 
error  to  charge  that  one  partner  cannot 
rescind  a  firm  contract  without  the  consent 
of  his  copartner,  where  it  does  not  affirma- 
tively appear  that  the  whole  business  of  the 
firm  was  carried  on  under  that  contract, 
and  that  its  rescission  would  work  a  practi- 
cal dissolution,  or  without  instructing  the 
jury  to  find  such  facts  before  applying  the 
rule. 


1.  Jones  V.  Anderson,  76  Ala.  427 ;  Ault- 
man,  etc.,  Co.  Shelton,  90  Iowa  288,  57 
N.  W.  857. 

2.  Banner  Tobacco  Co.  v.  Jenison,  48  Mich. 
459,  12  N.  W.  655;  Burgan  v.  Lyell,  2  Mich. 
102,  55  Am.  Dec.  53  (holding  that  every 
member  of  a  partnership  is  in  legal  con- 
templation, without  any  special  powers  be- 
ing conferred  upon  him,  not  only  a  principal 
of  the  firm,  but  a  general  agent  for  all  the 
copartners  in  the  transaction  of  their  com- 
pany's business,  that  all  are  regarded  as 
being  present  and  sanctioning  the  engage- 
ments of  each  on  partnership  afl'airs,  and 
that  hence  each  partner  is  vested  with  the 
right  to  employ  an  agent  for  the  partner- 
ship, and  all  are  bound  by  the  contract)  ; 
Tillier  v.  Whitehead,  1  Dall.  (Pa.)  269,  1 
L.  ed.  131  (holding  that  one  of  two  partners 
may  give  an  authority  to  a  clerk  under  the 
name  of  the  house,  and  that  the  clerk  may 
in  consequence  thereof  accept  bills  and  sign 
and  indorse  notes  in  the  name  of  the  com- 
pany). See  also  Paton  v.  Baker,  62  Iowa 
704,'  15  K  W.  586,  holding  that  if  one  mem- 
ber of  a  firm  can  make  a  valid  sale  of  real 
estate  belonging  to  the  partnership,  then  the 
one  who  holds  the  legal  title  may  authorize 
another  to  make  the  sale  and  conveyance, 
especially  if  the  sale  is  not  made  for  a 
purpose  outside  the  scope  of  the  partner- 
ship business,  as  for  paying  his  individual 
debt. 

3.  Johnston  v.  Brown,  18  La.  Ann.  330  (an 
agent  of  a  partnership  is  not  the  agent  of 
the  partners  individually,  but  of  the  firm, 
and  he  ca.nnot  act  for  one  alone)  ;  Ayer  v. 
Ayer,  41  Vt.  346  (an  attorney  employed  by 
one  partner  to  act  for  the  partnership  is 
the  attorney  of  the  firm,  and  equally  ac- 
countable and  subject  to  the  direction  and 
control  of  one  as  the  other  of  the  partners). 
Compare  Wheatley  v.  Tutt,  4  Kan.  240 ;  Eex 
17.  Leach,  3  Stark.  70,  3  E.  C.  L.  598,  where 
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knew  of  the  employment  or  not,*  and  for  whose  services  as  agent  all  are  equally 
liable,  whether  he  was  employed  by  one  or  all  of  them.''  These  principles  are  bo 
elementary  in  the  law  of  partnership  that  few  cases  discuss  them,  liatlier,  it  is 
usually  assumed  without  discussion  that  a  partnership  may  become  a  principal,  and 
be  liable  in  all  respects  as  an  individual  for  the  resulting  agency.® 

4.  Purchases,  Sales,  and  Warranties  —  a.  Purchases  —  (i)  In  General. 
When  partners  are  engaged  in  the  sale  of  merchandise  as  a  business,  each  partner 
has  implied  authority  to  bind  the  firm  by  purchases  of  merchandise  in  which  the 
partnership  deals.''  The  same  rule  obtains  in  the  case  of  purchases  made  by  a  part- 
ner for  the  firm,  in  carrying  on  its  business  in  the  usual  way,  whether  the  partner- 
ship is  in  trade  or  not.*  If,  however,  such  purchases  are  not  within  the  scope  of 
the  firm  business  as  ordinarily  conducted,  the  other  partners  will  not  be  liable 
therefor  unless  they  actually  authorized  the  purchase,  or  have  adopted  it.^  A 


a  servant  of  a  partnership  was  held  to  be  a 
servant  of  each  partner,  and  liable  to  a 
charge  of  embezzlement  from  either  indi- 
vidually. 

4.  Lucas  V.  Darien  Bank,  2  Stew.  (Ala.) 
280;  Harvey  v.  McAdams,  32  Mich.  472, 
holding  that  the  assent  of  one  of  two  part- 
ners to  the  employment  of  a  constable  for 
the  service  of  an  execution  in  favor  of  the 
firm  bound  both;  what  either  partner  does 
about  the  firm  business  is  presumptively 
done  with  the  assent  of  the  other. 

Rule  inapplicable  to  mining  partnerships. — 
Where  one  of  several  owners  of  a  mine  em- 
ployed an  attorney,  he  was  held  not  to  be 
the  agent  of  the  other  owners,  the  court 
making  a  distinction  between  a  mining  part- 
nership and  a  commercial  partnership.  In 
the  former  the  several  owners  are  tenants 
in  common.  Charles  v.  Eshleman,  5  Colo. 
107.  See,  generally,  Mines  and  Minerals. 

5.  Illinois. —  Bartlett  v.  Powell,  90  111. 
331. 

Indiana. —  Froun  v.  Davis,  97  Ind.  401. 

Massachusetts. —  Durgin  v.  Somers,  117 
Mass.  55;  Bodwell  v.  Eastman,  106  Mass. 
525. 

Pennsylvania. —  Moist's  Appeal,  74  Pa.  St. 
166. 

Vermont. —  Carley  v.  Jenkins,  46  Vt.  721. 
England. — •  Beckham  v.  Drake,  9  M.  &  W. 
79. 

Regardless  of  arrangements  between  them- 
selves tlie  partners  are  liable  as  partners  for 
the  services  of  tlieir  agent,  and  it  is  imma- 
terial whether  he  was  employed  by  one  of 
them  or  all.  Mayfleld  v.  Averitt,"  11  Tex. 
140. 

6.  For  oxanij)le  see  Rosenthal  v.  TTasberg, 
84  N.  Y.  Ruppl.  290,  wliere  it  was  held,  not 
only  that  a  partncrsliip  may  have  an  agent, 
but  tliat  a  surviving  partner  may  itppoint 
an  iigont  for  tlie  partnorshi]),  with  auiliority 
to  borrow  money  to  close  up  the  afrairs  of  the 
pa rl  iKTHhip. 

7.  Aldltama. —  Alabama  li'crtilizer  Co.  v. 
Reynolds,  79  Ala.  497,  p\irchaH<>  on  credit. 

lUinoiK. — ■  Johnson  v.  Barry,  95  III.  ^S.T. 
lj(tviM,ana. —  DcnniHtoun  v.  DchnyH,  0  Mart. 
N.  S.  48. 

y)/u/MV/fm.— Smith,  (-tc;.,  Co.  /).  Schmidt,  142 
Mich.  1,  105  N.  W.  39. 
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Texas. —  Richardson  v.  Thacker,  1  Tex.  App. 
Civ.  Cas.  §  138,  purchase  binding,  although 
contrary  to  wishes  of  copartners. 

England. —  Bond  t.  Gibson,  1  Campb.  185, 
10  Rev.  Rep.  665. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  214. 

8.  Arkansas. —  Alley  v.  Bowen-Merrill  Co., 
76  Ark.  4,  88  S.  W.  838,  113  Am.  St.  Rep. 
73,  the  purchase  of  law  books  by  one  partner 
in  a  firm  of  attorneys. 

Colorado. —  McDonald  v.  McLeod,  3  Colo. 
App.  344,  33  Pac.  285,  a  firm  of  carpenters 
is  liable  for  lumber  ordered  for  use  in  per- 
forming its  contracts,  although  ordered  by 
one  partner. 

Indiana. —  Chappie  v.  Davis,  10  Ind.  App. 
404,  38  N.  E.  355,  buying  horses  is  within 
scope  of  business  of  a  firm  of  liverymen. 

Michigan. —  McPherson  v.  Bristol,  122 
Mich.  354,  81  N.  W.  254. 

Mississippi. —  Vaiden  v.  Hawkins,  (1889)  6 
So.  227;  Morgan  v.  Pierce,  59  Miss.  210. 

Nevada. —  Davis  v.  Cook,  14  Nev.  265, 
purchase  of  a  storehouse  and  stationery  is 
within  the  implied  powers  of  the  resident 
partner  of  a  firm  of  general  merchants. 

New  York. —  Ketoham  Nat.  Bank  v.  Hagen, 
164  N.  Y.  446,  58  N.  E.  523  [reversing  35 
N.  Y.  App.  Div.  630,  55  N.  Y.  Suppl.  1142]; 
Wells  V.  Gates,  18  Barb.  554. 

North  Carolina. —  Johnston  v.  Bernheim, 
86  N.  C.  339;  Dickson  v.  Alexander,  29  N.  C. 
4;  Taylor  v.  Taylor,  6  N.  C.  70. 

Ohio. —  Crary  v.  Williams,  2  Ohio  65. 

Pennsylvania. —  Kenney  v.  Altvater,  77  Pa . 
St.  34. 

Tennessee. —  Venable  r.  Levick,  2  Head  351. 

Texas. —  Hatchett  v.  ,Sunset  Brick,  etc.,  Co., 
(Civ.  App.  1907)  99  S.  W.  174. 

Virginia. —  Rose  v.  Murchie,  2  Call  409. 

Canada. —  Hudson's  Bay  Co.  r.  Stewart,  6 
Manitoba  8;  Jones  v.  Foster,  12  N.  Hrunsw. 
007. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  214. 

9.  Alahnma. —  .Alabama  Fertilizer  Co.  V. 
Reynolds,  85  Ala.  19,  4  So.  6;!9,  a  partner  in 
a.  (inn  of  coinmissicni  mercliivnts  has  no  im- 
plied aiitliorily  to  buy  ])roporty. 

/o/Prt.— Suiion  0.  Wobor,  127  Iowa  301,  101 
N.  W.  775. 

Kcnivaky. —  Sih^  llyslop  v.  Jolmaon,  98 
S.  W.  993;  30  Ky.  L.'Rop.  379. 
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partner's  implied  authority  does  not  extend  to  pledging  the  credit  of  the  firm  for 
property  which  tlie  seller  knows  is  for  the  personal  use  or  benefit  of  the  partner.^" 
A  partner,  by  giving  notice  to  persons  dealing  with  the  firm  not  to  extend  credit 
to  his  copartner,  may  limit  his  liability  so  tliat  he  will  not  be  liable  for  goods 
furnished  in  violation' of  such  notice." 

(ii)  PuBCHASES  OF  Real  Estate.  When  the  purchase  of  real  estate  is 
within  the  scope  of  the  partnership  business,  one  partner  may  bind  the  firm  by  a 
contract  therefor.^^ 

b.  Sales  —  (i)  In  General.  In  a  trading  or  commercial  partnership,  each 
partner  has  the  power  of  selling  the  partnership  effects  for  the  purposes  of  the 
business.^^  Where,  however,  a  partnership  is  not  formed  for  the  purposes  of 
trade,  property  not  held  for  the  purpose  of  sale  cannot  be  sold  by  one  partner 
without  the  consent  of  the  other,'^  although  an  unauthorized  sale  may  be  validated 
by  the  assent  of  the  other  partners.^^  Every  partnership,  whether  commercial  or 
non-trading,  may  incur  debts  in  the  line  of  its  business  and  eitlier  partner  may, 
without  the  express  assent  of  the  other,  transfer  partnership  property  or  assets  in 
payment  of  such  indebtedness.^''    A  partner  has  no  implied  authority  to  give 


Louisiana. —  Hazard  r.  Boyd,  4  Mart.  N.  S. 
347. 

Nebraska. —  Norton  i;.  Thatcher,  8  Nebr. 
186. 

Tennessee. —  Bankhead  Alloway,  6  Coldw. 
56. 

Texas. —  Hendricks  v.  Cameron,  3  Tex. 
App.  Civ.  Cas.  §  261. 

,See  38  Cent.  Dig.  tit.  "  Partnership,"  §  214. 

Illustration. —  When  a  member  of  a  firm, 
engaged  in  growing  and  selling  seeds  for 
agricultural  purposes,  buys  a  large  quantity 
of  flowers  from  one  who  knows  the  business 
of  the  firm,  such  member  acts  beyond  the 
scope  of  the  partnership  authority  and  the 
firm  is  not  bound.  Sargent  t'.  Henderson,  79 
Ga.  268,  5  S.  E.  122. 

When  a  partnership  is  formed  for  a  single 
adventure,  the  power  of  one  partner  to  bind 
the  other  by  making  purchases  ceases  when 
the  adventure  is  completed.  Bentley  v. 
White,  3  B.  Mon.  (Ky.)  263,  38  Am.  Dec. 
186. 

10.  Eady  v.  Newton  Coal,  etc.,  Co.,  123  Ga. 
557,  51  S.  E.  661,  1  L.  R.  A.  N.  S.  650; 
Gruner  v.  Stucken,  39  La.  Ann.  1076,  3  So. 
338;  Gray  v.  Tiernan,  18  La.  53;  Flower  v. 
Williams,  1  La.  22 ;  Riverside  Lumber  Co.  v. 
Lee,  7  Tex.  Civ.  App.  522,  27  S.  W.  161; 
McBain  v.  Austin,  16  Wis.  87,  82  Am.  Dec. 
705;  Gullat  v.  Tucker,  11  Fed.  Cas.  No. 
5,866,  2  Cranch  C.  C.  33;  Tavlor  v.  Rasch, 
23  Fed.  €as.  No.  13,800,  1  Flipp.  385,  11 
Nat.  Bankr.  Reg.  91.  Compare  Dickson  o. 
Alexander,  29  N.  C.  4. 

11.  Dawson  r.  Elrod,  105  Ky.  624,  49  S.  W. 
465,  20  Ky.  L.  Rep.  1436,  88  Am.  St.  Rep. 
C2i.  See  also  Monroe  i.'.  Conner,  15  Me.  178, 
32  Am.  Dee.  148. 

13.  Woniiser  v.  Meyer,  54  How.  Pr.  (N.  Y.) 
ISO;  Brooke  v.  Washington,  8  Gratt.  (Va.) 
248,  56  Am.  Dec.  142.  Compare  Broolcs  v. 
Hamilton,  10  Mart.  (La.)  285,  13  Am.  Dec. 
328,  holding  that  a  purcaase  of  land  was  not 
binding  because  it  was  lor  so  large  a  quan- 
tity as  to  be  out  of  the  course  of  trade. 

In  Louisiana  a  partner  in  a  commercial 
partnership  has  no  implied  authority  to  pur- 


chase land  for  the  firm.  Kemper  v.  Smith, 
3  Mart.  622. 

13.  Georgia. —  Bass  Dry  Goods  Co.  v. 
Granite  Mfg.  Co.,  113  Ga.  1142,  39  S.  E.  471. 

Louisiana. —  Hermann  v.  Louisiana  State 
Ins.  Co.,  8  La.  285. 

Massachusetts. —  Lamb  v.  Durant,  12  Mass. 
54,  7  Am.  Dec.  31 ;  Quiner  v.  Marblehead 
Social  Ins.  Co.,  10  Mass.  476. 

Neto  Jersey. —  Boswell  v.  Green,  25  N.  J.  L. 
390. 

New  York. —  Comstock  v.  Buchanan,  57 
Barb.  127  {affirmed  in  57  Barb.  146]. 

Pennsylvania. —  Christ  v.  Firestone,  7  Pa. 
Cas.  376,  11  Atl.  395,  patent  right  may  be 
sold  by  one  partner. 

United  States. — -  Anderson  v.  Tompkins,  1 
Fed.  Cas.  No.  365,  1  Brock.  456. 

England. —  Lambert's  Case,  Godb.  244. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  217. 

Compare  Derby  v.  Gallup,  5  Minn.  119. 

Sale  by  insolvent  partner  of  insolvent  part- 
nership.—  In  the  absence  of  fraud  or  a  show- 
ing that  injury  would  result  to  the  partner- 
ship, an  insolvent  partner  of  an  insolvent 
partnership  may  sell  personal  property  be- 
longing to  such  firm  to  a  person  who  is 
known  to  be  insolvent.  O  Toole  v.  Howery, 
146  Ind.  685,  45  N.  E.  1112. 

14.  Arkansas. —  Rutherford  v.  McDonnell, 
66  Ark.  448,  51  S.  W.  1060,  a  partner  in  a 
firm  of  farmers  has  no  implied  authority  to 
sell  the  farm  stock  and  utensils. 

California. —  Henderson  v.  Nicholas,  67 
Cal.  152,  7  Pac.  412. 

Colorado. —  Moynahan  v.  Prentiss,  10  Colo. 
App.  295,  51  Pac.  94. 

Indiana. —  Lownan  v.  Sheets,  124  Ind.  416, 
24  N.  E.  351,  7  L.  R.  A.  784. 

Oklahoma. —  Phillips  v.  Thorp,  12  Okla. 
617,  73  Pac.  268. 

Canada. —  See  Grossman  v.  Shears,  3  Ont. 
App.  583. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  217. 

15.  Hewitt  V.  Sturdevant,  4  B.  Mon.  (Ky. ) 
453. 

16.  Ullman  v.  Myrick,  93  Ala.  532,  8  So. 
410;  Mabbett  v.  White,  12  N.  Y.  442. 
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away  firm  property  ;  and  a  person  taking  a  transfer  of  firm  property  from  one 
partner  in  fraud  of  tlie  others  acquires  no  title  tliercto.^'  A  sale  by  a  partner  of 
liis  interest  in  the  firm  does  not  carry  title  to  any  particular  property.^* 

(ii)  Sale  and  Conveyance  of  Real  Estate.  The  agency  resulting  from 
partnership  relations  does  not  authorize  one  partner  to  dispose  of  the  real  estate 
of  the  firm,  and  pass  a  legal  title  thereto,^  unless  because  of  the  nature  of  the  part- 
nership or  the  agreement  of  the  parties  the  real  estate  is  to  be  regarded  as  per- 
sonalty.^' It',  however,  the  conveyance  by  one  partner  was  made  in  the  presence 
or  with  the  consent  of  his  copartners,  or  has  been  ratified  by  them,  it  will  be 
binding  upon  all.^^  Such  a  conveyance  also  conveys  the  individual  interest  of 
the  partner  who  executes  the  transfer.^^  If  firm  real  estate  stands  in  the  name  of 
one  of  the  pai-tners,  he  may  make  a  valid  legal  conveyance  thereof;  and  a  hona 
fide  purchaser  from  him  will  hold  free  from  the  equities  of  his  copartners.^ 

(ill)  Assigning  Ghoses  in  Action.  A  partner  has  implied  authority  to 
assign  choses  in  action  belonging  to  the  firm,  and  the  hona  fide  assignee  acquires 
a  valid  title  under  an  assignment,  by  a  partner  in  the  name  of  the  firm.^    But  an 


Individual  debts. —  One  member  of  a  part- 
nership has  no  implied  authority  to  dispose 
of  firm  property  in  satisfaction  of  his  indi- 
vidual debt  or  for  his  individual  benefit. 
Columbia  Nat.  Bank  v.  Eice,  48  Nebr.  428, 
67  N.  W.  165. 

17.  Daniel  v.  Daniel,  9  B.  Mon.  (Ky.)  195; 
Lobdell  V.  Slawson,  90  Mich.  201,  51  N.  W. 
349. 

18.  Gill  V.  Crosby,  63  111.  190. 

19.  Leader  v.  Piantc,  95  Me.  343,  50  Atl. 
53,  85  Am.  St.  Kep.  418.  See  infra,  VII,  A,  3. 

20.  Calder  v.  Creditors,  47  La.  Ann.  346, 
16  So.  852;  Arnold  v.  Stevenson,  2  Nev.  234; 
McWhorter  V.  McMahon,  Clarke  (N.  Y.)  400 
(although  one  partner  has  full  control  of 
partnership  effects  when  they  consist  of  per- 
sonalty, a  different  rule  prevails  as  to  real 
estate.  Each  partner  is  required,  both  at  law 
and  in  equity,  to  join  in  every  conveyance  of 
real  estate,  in  order  to  pass  the  entirety 
thereof  to  the  grantee;  and,  if  one  signs  with 
the  name  of  the  firm,  the  deed  will  not  con- 
vey more  than  his  own  interest  therein)  ; 
Oliver  r..  Piatt,  3  How.  (U.  S.)  333,  11  L.  ed. 
622  [affirming  19  Fed.  Cas.  No.  11,116,  3 
McLean  27]. 

Without  authority  under  seal,  one  partner 
cannot,  in  some  states,  bind  the  other  by 
deed.  Little  v.  Hazzard,  5  Harr.  (Del.)  291; 
Donaldson  v.  Kendall,  Ga.  Dec.  Pt.  II,  227; 
Bentzen  v.  Zicrlein,  4  Mo.  417;  Snyder  v. 
May,  19  Pa.  St.  235;  Napier  v.  Catron,  2 
Iluniphr.  (Tenn.)  534.  Compare  supra,  VI, 
A.  1,  j. 

21.  Rovelsky  v.  Brown,  92  Ala.  522,  9  So. 
182,  25  Am.  St.  Pop.  83  (the  biisino.sa  of  the 
firm  consisted  in  buying  and  selling  lands)  ; 
Davis  V.  Smith,  82  Ala.  198,  2  So.  897;  Paton 
V.  Bilker,  02  Iowa  704,  15  N.  W.  580;  Young 

VVIieclcr,  .■!4  Fed.  98.    See  supra,  IV,  K,  8. 

22.  ArL-arisas. —  F.-rguson  V.  llanauer,  50 
Ark.  179,  19  S.  W.  749;  Leo  v.  OuHlolt,  1 
Ark.  200. 

Delaware. —  Littlo  r.  lln/,/,iird,  5  IIiut.  291. 
louM.  Iluyncs  v.  SciicliroHt,  13  Iowa  455. 
Ij()uim.ana.—\\'c\i\  v.  Pct<!rH,  1  La.  Aim.  '132. 
MissiHHippi. —  Sliirlcy  V.  Keiinio,  33  Miss. 
053,  00  Am.  Doc.  375. 
[VI,  A.  4,  b.  0)1 


New  York. —  Lawrence  v.  Taylor,  5  Hill 
107. 

Texas.— Yrost  v.  Wolf,  77  Tex.  455,  14 
S.  W.  440,  19  Am.  St.  Rep.  761. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  218. 

Equitable  enforcement. — Although  at  com- 
mon law  a  deed  to  partnership  real  estate, 
if  made  by  one  partner  only,  would  not  bind 
the  other  partner,  yet  their  consent  or  rati- 
fication, even  by  parol,  would  create  an 
equity  enforceable  against  them.  Baldwin  v. 
Richardson,  33  Tex.  16. 

23.  Alabama. —  Elliott  v.  Dycke,  78  Ala. 
150;  Brunson  f.  Morgan,  76  Ala.  593;  Brewer 
V.  Browne,  68  Ala.  210,  a  purchaser  in  such 
a  case  is  chargeable  with  notice  of  the  other 
partners'  rights  in  the  property. 

Indiana.- —  Goddard  v.  Renner,  57  Ind.  532, 
only  the  grantor's  undivided  interest  passes. 

Louisiana. —  Willey  v.  Carter,  4  La.  Ann. 
56;  Richardson  v.  Packwood,  1  Mart.  N.  S. 
290. 

Mississippi. —  Walton  v.  Tusten,  49  Miss. 
569. 

Pennsylvania. —  Garner's  Appeal,  1  Walk. 
438. 

Virginia. —  Jones  v.  Neale,  2  Patt.  &  H. 
339. 

Canada. —  Crane  v.  Rapple,  22  Ont.  519. 
See  38  Cent.  Dig.  tit.  "Partnership,"  §  218. 

24.  Robinson  Bank  v.  Miller,  153  111.  244, 
38  N.  E.  1078,  46  Am.  St.  Rep.  883,  27  L.  R. 
A.  449;  Clark  v.  Allen,  34  Iowa  190;  Rivarde 
V.  Rousseau,  7  La.  Ann.  3;  Tillinghast  v. 
Chaniplin,  4  R.  I.  173,  07  Am.  Dec.  510. 

25.  Connecticut. —  Mills  v.  Barber,  4  Day 
428,  assignment  of  debt  with  power  of  at- 
torney to  collect. 

lon^a. —  Pandolph  Bank  r.  Armstrong,  11 
Iowa  515,  aaaignmeiit  of  a  judgment. 

Louisiana. —  Ileniiann  v.  Louisiana,  State 
Ills.  Co.,  8  La.  285,  assignment  of  insurance 
policy. 

Massachusetts. — Quiner  v.  Marblehead  Social 
Ins.  Co.,  10  Mass.  470. 

Mi.tsi.s.iippi. —  I'iorco  r.  .Tnrnngin,  57  Miss. 
107,  iiMHigiinuMit  of  clainiH  liclil  by  a  law  firm 
for  <'oll<>('(  ion. 
New  Hampshire. — MorHc  v.  Bellows,  7  N.  H. 
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action  cannot  be  maintained  on  an  assignment  of  the  interest  of  one  partner  in  a 
partnership  claim  imsupported  by  proof  of  dissolution  of  tiie  firm,  or  that  the 
partner's  interest  was  entire.^® 

(iv)  Disposing  of  Entire  Property.  Unless  it  is  otherwise  provided  by 
statute  a  partner  has  implied  authority  to  dispose  of  the  entire  personal  prop- 
erty of  his  firm,  and  if  the  transfer  is  made  in  the  course  of  trade,  that  is,  if  it  is 
a  transfer  incidental  to  the  regular  business  of  the  firm,  it  is  binding  upon  all  the 
partners  in  favor  of  a  honafide  transferee.''^^  But  it  is  otherwise  if  such  a  transfer 
is  not  in  the  course  of  trade,'^*  especially  if  it  is  made  for  the  purpose  of  breaking  up 
the  firm  or  under  such  circumstances  that  it  practically  terminates  the  business,^"  or 
if  there  is  no  necessity  therefor.^^  And  where  such  a  transfer  is  made  without  the 
consent  of  a  copartner  who  is  accessible  at  the  time,  it  is  a  fraud  on  the  latter  and 
may  be  avoided  by  him,  although  it  be  made  to  l)ona  fide  creditors  of  the  tirm.^^ 


549,  28  Am.  Dec.  372.  But  compare  Hale  v. 
Nashua,  etc.,  R.  Co.,  60  N.  H.  333. 

New  Jersey. —  Sullivan  v.  Visconti,  09 
N.  J.  L.  452,  55  Atl.  1133  [affirming  68  N.  J. 
L.  543,  53  Atl.  598] ;  Gerli  v.  Poidebard  Silk 
Mfg.  Co.,  57  N.  J.  L.  432,  31  Atl.  401,  51 
Am.  St.  Rep.  611,  30  L.  R.  A.  61. 

'New  York. —  Hudson  v.  McKenzie,  1  E.  D. 
Smith  358;  Radt  k.  Rosenfeld,  20  Misc.  312, 
45  N.  Y.  Suppl.  847  {affirming  44  N.  Y.  Suppl. 
1128]  (transfer  was  operative,  although  under 
seal)  ;  Allen  v.  Clark,  21  N.  Y.  Suppl.  338 
(assignment  of  a  judgment)  ;  Everit  v. 
Strong,  7  Hill  585  [affirming  5  Hill  163]. 

Ohio.—  Cincinnati  Fourth  Nat.  Bank  v. 
Flach,  2  Ohio  S.  &  C.  PI.  Dec.  443,  1  Ohio 
N.  P.  211),  transfer  of  firm  book-accounts. 

West  Virginia. —  Clarke  v.  Hogeman,  13 
W.  Va.  718. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  219. 
And  see  infra,  VI,  A,  9,  i. 

But  compare  Vance  v.  Campbell,  8  Humphr. 
(Tenn.)  524;  Bird  v.  Fake,  1  Pinn.  (Wis.) 
290. 

26.  Mills  V.  Pearson,  2  Hilt.  (N.  Y.)  16. 

27.  See  the  statutes  of  the  different  states. 
And  see  Carrie  v.  Cloverdale  Banking,  etc., 
Co.,  90  Cal.  84,  27  Pac.  58;  Myers  v.  Moulton, 
71  Cal.  498,  12  Pac.  505  (holding  that  a  stal- 
lion kept  for  breeding  purposes  is  not  mer- 
chandise within  Civ.  Code,  §  2430,  which  pro- 
vides that  a  partner  as  such  has  no  authority 
to  dispose  of  the  whole  of  the  partnership 
property  at  once,  unless  it  consists  entirely 
of  merchandise)  ;  Crites  v.  Wilkinson,  65  Cal. 
559,  4  Pac.  567 ;  Doll  v.  Hennessy  Mercantile 
Co.,  33  Mont.  80,  81  Pac.  625  (holding  that 
under  Civ.  Code,  §  3232,  providing  that  a 
partner  has  no  authority  to  dispose  of  the 
whole  of  the  firm  property  at  once,  the  pur- 
chaser of  such  property  acquires  no  title 
against  a  non-consenting  partner  regardless 
of  his  good  faith) . 

28.  Alabama. —  Ellis  v.  Allen,  80  Ala.  515, 
2  So.  676,  a  sale  of  all  the  goods  of  a  mer- 
cantile partnership  is  in  the  course  of  trade. 
Compare  Halstead  v.  Shepard,  23  Ala.  558, 
holding  that  a  fraudulent  transfer  of  firm  as- 
sets, after  the  partnership  business  has  closed, 
is  subject  to  the  other  partners'  equities. 

Kansas. —  Williams  v.  Barnett,  10  Kan. 
455,  a  sale  for  the  individual  benefit  of  the 
selling  partner  is  fraudulent. 


Maryland. —  Coakley  v.  Weil,  47  Md.  277. 

Massachusetts. — -  Arnold  v.  Brown,  24  Pick. 
89,  35  Am.  Dec.  296. 

Elississippi. —  Whitton  V.  Smith,  Freem. 
231. 

Netv  York. —  Graser  v.  Stellwagen,  25  N.  Y. 
315;  Mabbett  v.  White,  12  N.  Y.  442.  But  see 
Bender  v.  Hemstreet,  12  Misc.  620,  34  N.  Y. 
Suppl.  423. 

Oklahoma. — Phillips  v.  Thorp,  12  Okla.  617, 
73  Pac.  208,  construing  Laws  (1893),  c.  58, 
art.  3,  §  4. 

Pennsylvania. —  Deckard  V.  Case,  5  Watts 
22,  30  Am.  Dec.  287,  consent  of  copartner  un- 
necessary. 

Tennessee. —  Williams  v.  Roberts,  6  Coldw. 
493,  purchasers  at  a  sale  of  all  the  partner- 
ship property  against  the  prohibition  of  one 
partner,  with  knowledge  of  the  circumstances, 
purchase  at  their  peril. 

Texas. —  Schneider  v.  Sansom,  62  Tex.  201, 
50  Am.  Rep.  521,  sale  of  entire  property  to 
pay  debts. 

Virginia. —  Forkner  v.  Stuart,  6  Gratt.  197. 

Washington. —  Kubillus  v.  Ewert,  40  Wash. 
38,  82  Pac.  147. 

United  States. —  Anderson  v.  Tompkins,  1 
Fed.  Cas.  No.  365,  1  Brock.  456. 

England. —  Fox  v.  Hanbury,  Cowp.  445. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  220. 

29.  Wilcox  V.  Jackson,  7  Colo.  521,  4  Pac. 
966;  Cayton  v.  Hardy,  27  Mo.  536;  Freeman 
V.  Abramson,  30  Misc.  (N.  Y.)  101,  61  N.  Y. 
Suppl.  839,  "  A  sale  by  one  of  the  members 
of  a  firm,  in  the  firm  name^  of  all  the  firm 
property,  without  the  knowledge  or  consent 
of  the  other  members,  and  for  a  purpose  not 
within  the  scope  of  the  partnership,  and  not 
in  payment  of  a  firm  debt,  nor  in  the  regular 
course  of  trade,  nor  as  security  for  an  ante- 
cedent firm  debt,  is  invalid." 

30.  Kimball  v.  Hamilton  F.  Ins.  Co.,  8 
Bosw.  (N.  Y.)  495;  McGrath  v.  Cowen,  57 
Ohio  St.  385,  49  N.  E.  338 ;  McNair  v.  Wilcox, 
121  Pa.  St.  437,  15  Atl.  575,  6  Am.  St.  Rep. 
799;  Osborne  v.  Barge,  29  Fed.  725. 

31.  Drake  v.  Thyng,  37  Ark.  228;  Horton 
V.  Bloedorn,  37  Nebr.  666,  56  N.  W.  321. 

32.  McGrath  v.  Cowen,  57  Ohio  St.  385,  49 
N.  E.  338. 

When  consultation  with  partner  necessary. 

—  One  partner  has  no  power  to  sell  the  whole 
firm  property  without  consultation  with  or 
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Such  a  transaction  will  vest  the  transferee  with  the  interest  of  the  transferring 
partner  only.^^ 

e.  Warranties.  One  partner  cannot  bind  liis  copartner  to  execute  a  deed 
with  covenants  of  general  warranty  ;  but,  upon  the  sale  of  personal  property  of 
the  firm  by  a  partner,  his  warranty  thereof  will  bind  his  copartners  wlienever 
such  engagement  is  incidental  to  the  particular  contract  of  sale,  or  has  been 
assented  to  by  them.^^ 

5.  Mortgages  and  Pledges  — a.  Of  Real  Estate.  A  partner  cannot  make  a 
valid  legal  mortgage  or  deed  of  trust  of  firm  real  estate,  without  the  assent  or 
ratification  of  all  the  partners.^"  It  is  believed  that  he  may  bind  the  firm  by  an 
equitable  mortgage  and  equity  will  certainly  sustain  a  mortgage  upon  firm 
realty  given  by  one  partner  to  secure  a  firm  debt,  in  a  jurisdiction  where  equity 
treats  such  realty  as  personal  estate.''^  An  unauthorized  mortgage  of  firm  realty 
will  bind  the  interest  of  the  mortgaging  partner.^* 

b.  Chattel  Mortgages.  The  power  of  one  partner  to  bind  firm  property 
by  a  chattel  mortgage  given  to  secure  a  firm  debt,  without  the  consent  of  his 


consent  of  his  absent  copartner,  who  could 
be  easily  communicated  with  by  mail  or  tele- 
graph. Hunter  v.  Waynick,  67  Iowa  555,  25 
N.  W.  776.  See  also  Blaker  v.  Sands,  29 
Kan.  551;  Kimball  v.  Hamilton  F.  Ins.  Co., 
8  Bosw.  (N.  Y.)  495. 

33.  Blaker  v.  Sands,  29  Kan.  551;  Stein- 
hart  V.  Fyhrie,  5  Mont.  463,  6  Pac.  367; 
Phillips  V.  Thorp,  12  Okla.  617,  73  Pac. 
268. 

34.  Ruffner  v.  McConnel,  17  111.  212,  63 
Am.  Dec.  362. 

35.  Drumright  v.  Philpot,  16  Ga.  424,  60 
Am.  Dec.  738 ;  Edwards  v.  Dillon,  147  111.  14, 
35  N.  E.  135,  37  Am.  St.  Rep.  199  [affirming 
48  111.  App.  475] ;  Kemp  v.  Miller,  46  HI.  App. 
213  (a  warranty  of  firm  horses  by  one  partner 
binds  all)  ;  Sweet  v.  Bradley,  24  Barb. 
(N.  Y.)  549  (to  the  same  effect)  ;  Er ringer 
V.  Miller,  3  Phila.  (Pa.)  344  (a  warranty 
of  genuineness  of  signatures  on  a  note  owned 
by  the  firm  and  sold  by  one  partner  is  bind- 
ing on  the  firm ) . 

36.  Arkansas. —  Greer  v.  Ferguson,  56  Ark. 
324,  19  S.  W.  966. 

Georgia. —  H.  Y.  McCord  Co.  v.  Callaway, 
109  Ga.  796,  35  S.  E.  171;  Cottle  v.  Harrold, 
72  Ga.  830;  Printup  v.  Turner,  65  Ga.  71; 
Sutlive  V.  Jones,  61  Ga.  676. 

Kentucky. —  Ely  v.  Hair.  16  B.  Mon.  230, 
no  subsequent  ratification  necessary  when  co- 
partner knows  of  mortgage  and  assents 
thereto. 

Louisiana. —  Kahn  v.  Beenel,  108  La.  296, 
32  So.  444;  Baker  v.  Lee,  49  La.  Ann.  874, 
21  So.  588;  S(!awell  V.  Payne,  5  La.  Ann. 
255,  a  mortgage  given  by  one  partner  under 
power  of  attorney  from  all  is  valid.  See  also 
TliomHon  r.  Mylne.  11  Rob.  349. 

Minnesola. —  ( 'liittonden  v.  German-Ameri- 
can Bank,  27  Minn.  143,  6  N.  W.  773,  where 
rcnliy  is  allowed  to  Htand  in  niorlgaging  part- 
ner's niinic,  his  mortgage;  is  valid. 

MissiHuippi. —  See  Wliitton  V.  Smith, 
Vn-vm.  231. 

Nr.u)  Jr.rney. —  See  Jones  V.  Davin,  (Cli. 
1892)  25  Atl.  370. 

Nr:ir  York. —  Hardin  v.  Dolge,  40  N.  Y. 
App.  Div.  'IK!,  (II  N.  Y.  Siippl.  75:i;  Tiirbcl 
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V.  Bradley,  7  Abb.  N.  Cas.  2/3  [affirmed  in 
86  N.  Y.  280]. 

North  Carolina. —  Lance  v.  Butler,  135 
N.  C.  419,  47  S.  E.  488;  McNeal  Pipe,  etc., 
Co.  V.  Woltman,  114  N.  C.  178,  19  S.  E. 
109. 

Tennessee. —  Napier  v.  Catron,  2  Humphr. 
534. 

Texas. —  Caviness  v.  Black,  ( Civ.  App. 
1895)  33  S.  W.  712;  Schwab  Clothing  Co.  v. 
Claunch,  (Civ.  App.  1895)  29  S.  W.  922; 
Byrd  v.  Perry,  7  Tex.  Civ.  App.  378,  26  S.  W. 
749';  Weir  Plow  Co.  v.  Evans,  (Civ.  App. 
1893  )  24  S.  W.  38. 

Wisconsin. —  Wilson  v.  Hunter,  14  Wis. 
683,  80  Am.  Dec.  795. 

United  States. — McGahan  v.  Rondout  Bank, 
156  U.  S.  218,  15  S.  Ct.  347,  39  L.  ed.  403. 

Canada. —  Mason  v.  Parker,  16  Grant  Ch. 
(U.  C. )  81.  See  also  Bloomley  v.  Grinton, 
9  U.  C.  Q.  B.  455. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  222. 

Binding  as  contract. —  A  tru.st  deed  under 
seal,  executed  in  the  name  of  a  firm  bj'  one 
of  the  partners,  is  binding  on  the  firm  as  a 
contract,  although  not  as  a  deed.  McNeal 
Pipe,  etc.,  Co.  v.  Woltman,  114  N.  C.  178, 
19  S.  E.  109. 

To  prevent  the  sacrifice  of  the  real  estate 
of  a  firm,  where  the  circumstances  justify  it, 
a  partner  may  secure  a  firm  debt  by  giving 
a  deed  of  trust  of  such  real  estate.  Breen  v. 
Ricliardson,  6  Colo.  605. 

A  mortgage  made  by  one  partner  for  a  firm 
debt,  in  consideration  of  which  the  mortgagee 
gave  time  to  the  mortgagor,  extinguished  the 
simple  contract  debt,  so  far  as  the  other  part- 
ner was  concerned.  Loomis  v.  Ballard,  7  U.  C. 
Q.  B.  300. 

37.  Ew  p.  Broadbent,  4  Deac.  &  C.  3,  3 
L.  J.  Bankr.  95,  1  Mont.  &  A.  035;  Lindley 
Partn.  (7lh  Eng.  od.)  160. 

38.  Long  r.  Sladc,  121  Ala.  207,  26  So.  31. 
See  alao  Baldwin  v.  Richnrdson,  33  Tex.  16. 

39.  Cottle  V.  Harrold,  72  Ga.  830;  Printup 
V.  Turner,  65  Ga.  71;  Biiker  v.  Ix\e,  49  La. 
Ann.  874,  21  So.  5S8 ;  Weeks  r.  Masconiii 
Kake  Co.,  58  N.  II.  101  ;  Watls  i>.  OriMcoll,  82 
L.  T.  Rep.  N.  S.  255  \nffiniicd  in  |  1901  |  1  C;h. 


PARTNERSHIP 


[30  Cye.]    49 T 


copartners,  is  generally  recognized.''"  It  has  been  held,  however,  that  one  partner 
cannot  over  the  protest  of  another  mortgage  the  firm's  assets  for  the  firm's  bene- 
lit.^^  Of  conrse,  if  given  in  fraud  of  copartners,  such  a  mortgage  may  be  set 
aside  as  invalid/^  The  mortgagee  of  a  partner's  share  of  firm  assets  takes  subject 
to  all  tlie  equities  of  the  copartners  of  the  mortgagor.*^ 

e.  Pledges  and  Assignments.  Whenever  a  partner  has  implied  authority  to 
borrow  money  on  the  credit  of  the  firm,  he  has  implied  authority  to  pledge  or 
assign  firm  property  to  secure  firm  debts.**    He  has  no  authority,  however,  to 


294,  70  L.  J.  Ch.  157,  84  L.  T.  Rep.  N.  S. 
97,  49  Wkly.  Rep.  146]. 

40.  Arkansas. —  Gates  v.  Bennett,  33  Ark. 
475,  may  mortgage  partnership  crop. 

Georgia. —  Pliillips  v.  Trowbridge  Furniture 
Co.,  86  Ga.  699,  13  S.  E.  19. 

Indiana. —  McCarthy  v.  Seisler,  130  Ind.  63, 
29  N.  E.  407. 

Iowa. —  Letts  v.  McMaster,  83  Iowa  449,  49 
N.  W.  1035  (mortgage  valid,  although  results 
in  putting  end  to  firm  business)  ;  Citizens' 
Nat.  Bank  v.  Johnson,  79  Iowa  290,  44  N.  W. 
551. 

Massachusetts. —  Patch  v.  Wheatland,  8 
Allen  102  (mortgage  executed  by  .signing  in- 
dividual names  of  firm  members)  ;  Tapley  v. 
Butterfield,  1  Mete.  515,  35  Am.  Dec.  374 
( fact  that  mortgage  sealed  is  immaterial ) . 

Michigan. —  Beckman  v.  Noble,  115  Mich. 
523,  73  N.  W.  803 ;  Robards  v.  Waterman,  96 
Mich.  233,  55  N.  W.  662;  Sweetzer  v.  Mead, 

5  Mich.  107. 

Missouri. —  Keek  v.  Fisher,  58  Mo.  532; 
Rogers  v.  Gage,  59  Mo.  App.  107;  Holt  v. 
Simmons,  16  Mo.  App.  97. 

NelrasJra. —  Horton  v.  Bloedorn,  37  Febr. 
666,  56  N.  W.  321;  Clay  v.  Greenwood,  35 
Nebr.  736,  53  N.  W.  659. 

New  York. —  Neer  v.  Oakley,  2  N.  Y.  Suppl. 
482. 

Oreqon. —  Hembree  v.  Blackburn,  16  Oreg. 
153,  19  Pac.  73. 

South  Dakota. —  Morris  v.  Hubbard,  14 
S.  D.  525,  86  N.  W.  25. 

Washington. —  West  Coast  Grocery  Co.  v. 
Stinson,  13  Wash.  255,  43  Pac.  35. 

West  Virginia. — ^ Williams  v.  Gillespie,  30 
W.  Va.  586,  5  S.  E.  210;  Scruggs  v.  Burruss, 
25  W.  Va.  670. 

Wisconsin. — -Rock  v.  Collins,  99  Wis.  630, 
75  N.  W.  426,  67  Am.  St.  Rep.  885;  Hage 
V.  Campbell,  78  Wis.  572,  47  N.  W.  179,  23 
Am.  St.  Rep.  422 ;  Woodruff  v.  King,  47  Wis. 
261,  2  N.  W.  452,  mortgage  not  affected  by 
attaching  seal. 

United  States. —  Union  Nat.  Bank  v.  Kan- 
sas City  Bank,  136  U.  S.  223,  10  S.  Ct.  1013, 
34  L.  ed.  341 ;  Settle  v.  Hargadine-McKittrick 
Dry-Goods  Co.,  66  Fed.  850,  14  C.  C.  A.  144; 
Hawkins  v.  Hastings  Bank,  11  Fed.  Cas.  No. 
6,244,  1  Dill.  462,  2  Nat.  Bankr.  Reg.  337. 

England. —  Ex  p.  Bosanquet,  De  Gex  432 
(cases  of  ships)  ;  Ex  p.  Howden,  2  Mont.  D. 

6  De  G.  574. 

Canada. —  Mason  v.  Parker,  16  Grant  Ch. 
(U.  C.)  230;  Patterson  v.  Maughan,  39  U.  C. 
Q.  B.  371. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  223. 
Execution  in  individual  name. —  The  execu- 
tion of  a  mortgage  of  personal  property  of 
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a  partnership  by  one  partner  in  his  indi- 
vidual name  passes  no  title.  Clark  v.  Hough- 
ton, 12  Gray  (Mass.)  38. 

Execution  by  partner  individually. — A 
chattel  mortgage  on  firm  property  is  a  valid 
lien  on  the  partnership  title,  although  signed 
and  sealed  by  the  partners  individually. 
Davis  V.  Turner,  120  Fed.  605,  56  C.  C.  A. 
669. 

In  Wyoming  under  Rev.  St.  (1899) 
§  2808,  it  is  a  prerequisite  to  a  valid  chat- 
tel mortgage  of  partnership  property  that 
every  member  of  the  firm  should  sign  it. 
Thomas  v.  Schmits,  15  Wyo.  181,  87  Pac. 
996;  Lellman  v.  Mills.  15  Wyo.  149,  87  Pac. 
985;  Ridgely  v.  First  Nat.  Bank,  75  Fed. 
808. 

Mortgage  not  accepted  till  after  dissolution. 

• — ■  Where  a  chattel  mortgage  is  signed  by 
one  member  of  a  firm  without  authority,  and 
without  the  knowledge  or  consent  of  his  part- 
ner or  the  mortgagee,  and  delivered  to  a 
third  person  to  be  delivered  to  the  mort- 
gagee, and  the  mortgagee  upon  learning  of 
such  mortgage  takes  time  to  decide  whether 
to  accept,  and  does  not  accept  it  until  after 
a  dissolution  of  the  firm,  and  until  after  he 
has  notice  of  such  dissolution,  such  mort- 
gage is  not  binding  on  the  partners  not  join- 
ing therein.  Meyer  v.  Michaels,  69  Nebr.  138, 
95  N.  W.  63,  97  N.  W.  817. 

41.  H.  Y.  McCord  Co.  v.  Callaway,  109  Ga. 
796,  35  S.  E.  171  Iciting  Fidelity  Banking, 
etc.,  Co.  V.  Kangara  Valley  Tea  Co.,  95  Ga. 
172,  22  S.  E.  50]. 

42.  Kirby  v.  McDonald,  70  Fed.  139,  17 
C.  C.  A.  26. 

43.  Kelly  v.  Button,  L.  R.  3  Ch.  703,  37 
L.  J.  Ch.  917,  19  L.  T.  Rep.  N.  S.  228,  16 
Wkly.  Rep.  1182. 

44.  Maryland. — Harris  v.  Baltimore,  73  Md. 
22,  17  Atl.  1046,  20  Atl.  Ill,  985,  25  Am.  St. 
Rep.  565,  8  L.  R.  A.  677. 

Michigan. —  Hopkins  v.  Thomas,  61  Mich. 
389,  28  N.  W.  147. 

Missouri.' — Clark  v.  Rives,  33  Mo.  579; 
Holt  V.  Simmons,  16  Mo.  App.  97. 

New  York. —  McClelland  v.  Remsen,  3  Abb. 
Dec.  74,  3  Keyes  454,  3  Transer.  App.  182, 
5  Abb.  Pr.  N.  S.  250  [affirming  36  Barb.  622, 
14  Abb.  Pr.  331,  23  How.  Pr.  175].  And  see 
Mabbett  v.  White,  12  N.  Y.  442. 

Texas. —  Keller  v.  Smith,  20  Tex.  Civ.  App. 
314,  49  S.  W.  263. 

United  States.— George  v.  Tate,  102  U.  S. 
564,  26  L.  ed.  232. 

England. —  Marshall  v.  Maelure,  10  App. 
Cas.  325 ;  Reid  v.  Hollinshead,  4  B.  &  C.  867, 
7  D.  &  R.  444.  28  Rev.  Rep.  488,  10  E.  C.  L. 
836;  Ex  p.  Booth,  2  Deac.  &  C.  59,  1  L.  J. 
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pledge  or  assign  lirtn  property  as  security  for  his  individual  debts,*^  although  the 
conduct  of  his  copartners  may  be  sucli  as  to  estop  them  from  questioiiirig  his 
authority.*^  Wliile  an  assignment,  mortgage,  or  pledge  of  firm  property  by  a 
partner  to  secure  his  individual  debt  is  not  binding  on  tlie  partnership,^'''  it  is  not 
void,  but  imposes  a  charge  upon  the  transferring  partner's  interest  in  the  firm 
property  thus  transferred/^ 

6.  Collections,  Payments,  Settlements,  and  Releases  —  a.  Payment  to  One 
Partner.  Every  partner  has  implied  authority  to  receive  payment  of  firm  debts, 
in  the  absence  of  an  agreement  to  the  contrary;*^  and  when  such  an  agreement 
exists,  it  does  not  affect  the  firm  debtor,  uidess  he  has  notice  thereof/'" 

b.  Payment  of  Firm  Debts  by  Individual.  It  is  not  a  fraud  upon  his  separate 
creditors,  in  the  absence  of  a  statutory  provision  on  the  subject,  for  one  partner 
to  apply  his  individual  property  to  the  payment  of  firm  debts/'  Such  a  payment 
extinguishes  the  firm  obligation,^^  and  remits  the  paying  partner  to  the  right  to 
be  credited  in  the  firm  accounts  with  the  advancement,  and  to  contribution  from 


Bankr.  81 ;  Tupper  v.  Haythorne,  Gow  135 
note,  21  Rev.  Rep.  808  note,  5  E.  C.  L.  894; 
Eaba  v.  Rylarid,  Gow  132,  21  Rev.  Rep.  806. 

5  E.  C.  L.  8!)3 ;  Butchart  v.  Dresser,  10  Hare 
453,  1  Wkly.  Rep.  178,  44  Eng.  Ch.  438,  68 
Eng.  Reprint  1004  [affirmed  in  4  De  G.  M. 

6  G.  542,  53  Eng.  Ch.  424,  43  Eng.  Reprint 
619]. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  227. 

A  mortgage  to  a  firm  may  be  assigned  by 
one  of  the  members  thereof  as  security  for 
partnership  debts.  Morrison  v.  Mendenhall, 
18  Minn.  232;  Galway  v.  Fullerton,  17  N.  J. 
Eq.  389.  See  also  Wenham  v.  Campbell,  4 
Ohio  Dee.  (Reprint)  122,  1  Clev.  L.  Rep.  47. 
And  where  debts  due  a  firm  secured  by  mort- 
gage are  assigned  in  payment  of  a  claim  held 
by  the  assignee  against  the  firm,  the  mort- 
gage is  carried  with  the  debts  secured 
thereby.  Dubois'  Appeal,  38  Pa.  St.  231,  80 
Am.  Dec.  478. 

45.  Illinois. —  Smith  v.  Andrews,  49  111.  28. 
Indiana. —  Deeter  v.  Sellers,  102  Ind.  458, 

I  N.  E.  854. 

Kentucky. —  Brooks-Waterfield  Co.  v.  Car- 
penter, 53 '^S.  W.  40,  21  Ky.  L.  Rep.  851. 

'New  York. —  Livingston  v.  Roosevelt,  4 
Johns.  251,  4  Am.  Dee.  273. 

Pennsylvania. —  Stockdale  v.  Ullery,  37  Pa. 
St.  486,' 78  Am.  Dec.  440. 

United  states. —  Blair  v.  Harrison,  57  Fed. 
257,  6  C.  C.  A.  326;  Claflin  v.  Bennett,  51 
Fed.  693. 

England. —  Wilkinson  v.  Vykyn,  14  L.  T. 
Rpp.  N.  S.  158,  14  Wkly.  Rep.' 470;  Snaith 
V.  Burridge,  4  Taunt.  68"4,  13  Rev.  Rep.  731. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  225.  227. 

46.  Day  v.  Perkins,  2  Sandf.  Ch.  (N.  Y.) 
359;  Buchanan  v.  IVople's  Bank,  (Tenn.  Ch. 
Ap|>.  1H99)  57  S.  W.  207;  Liberty  Sav.  Bunk 
V.  (;aiMj)l)(;ll,  75  Va.  534;  Ew  p.  Darlington 
Joint-Stock  Banking  Co.,  4  De  G.  J.  &  S. 
581,  11  Jnr.  N.  S.  122,  34  L.  J.  Bankr.  10, 

II  L.  T.  Rep.  N.  S.  651,  13  Wkly.  Bcp.  3.53, 
69  Eng.  '1'15,  46  I'hig.  Hcj)rinl  lOM; 
Dingwall  r.  McUcan,  .'{()  Can.  Sni).  Ct.  411. 

47.  Sec  cawM  cited  .siijira,  uoic,  45. 

48.  Sloan  r.  W'ilHon,  117  Ala.  5H3,  2:t  So. 
145;  Mnincy  r.  Nanci-,  ni  111.  29;  I'alicrHon 
f;.  AtkinHon,  20  |{.  I.  102,  37  All.  532;  IIiiIh- 
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kamp  V.  Moline  Wagon  Co.,  121  U.  S.  310, 
7  S.  Ct.  899,  30  L.  ed.  971  lrever.sing  14  Fed. 
155] ;  Blair  v.  Harrison,  57  Fed.  257,  6 
C.  C.  A.  326;  Claflin  v.  Bennett,  51  Fed.  693. 

49.  Connecticut. —  Noyes  v.  New  Haven, 
etc.,  R.  Co.,  30  Conn.  1,  a  disagreement  of 
the  partners  as  to  which  shall  receive  pay- 
ment and  notice  not  to  pay  a  certain  part- 
ner does  not  affect  a  firm  debtor.  An  honest 
payment  to  either  will  bind  tlie  firm. 

Illinois. —  Heartt  v.  Walsh,  75  111.  200 
(misapplication  of  note  given  in  payment 
will  not  invalidate  settlement)  ;  Gregg  v. 
James,  1  III.  143,  12  Am.  Dee.  151. 

Indiana. —  Yandes  v.  Lafavour,  2  Blackf. 
371. 

Michigan. —  Chase  r.  Buhl  Iron- Works,  55 
Mich.  139,  20  N.  W.  827,  payment  to  one, 
supposed  by  the  debtor  to  be  a  partner,  al- 
though not  a  partner,  is  at  the  risk  of  the 
debtor  where  the  receipt  is  made  as  if  by 
an  agent. 

Minnesota. —  Vanderburgh  v.  Bassett,  4 
Minn.  242. 

New  York. —  Chapin  v.  Clemitson,  1  Barb. 
311;  Shepard  v.  Ward,  8  Wend.  542. 

South  Carolina. —  McKee  v.  Stroup,  Rice 
291. 

Tennessee. —  Allen  v.  Farrington,  2  Sneed 
526. 

Virginia. —  Scott  v.  Trent,  1  Wash.  77. 

England. —  Anonymous,  12  Mod.  446; 
Brasier  v.  Hudson,  9  Sim.  1,  16  Eng.  Ch.  1, 
59  Eng.  Reprint  256 ;  DufT  v.  East  India  Co., 
15  Ves.  Jr.  198,  33  Eng.  Reprint  729. 

See  38  Cent.  Dig.  tiL  "  Partnership,"  §  230. 

If  a  firm  note  is  indorsed  by  the  firm  to 
one  of  the  partners  payment  to  another  part- 
ner after  notice  of  such  indorsoniont  is  in- 
snfliciont.  Stevenson  v.  Woodhull,  19  Fed. 
575. 

50.  Clark  v.  Lauman,  63  111.  App.  132,  if  a 

debtor  luis  notice,  a  ])ayincnt  to  the  ]iart- 
nor  not  entitled  to  receive  it  is  in  fraud  of 
the  firm's  riglits. 

51.  (Jallaghcr's  Appeal,  114  Pa.  St.  353,  7 
Atl.  237,  (10  Am.  Re]).  350. 

52.  .larnian  i\  1011in,  52  N.  C.  77;  Tynon  v. 
Pollock,  1  Penr.  &  VV.  (Pa.)  375;  Spraguo 
r.  Ainsworlh,  'lO  Vt.  47;  Watson  r.  Wood- 
man, L.  1!.  20  K(i.  721,  15  \j.  ,1.  Cli.  57,  24 
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his  copartners.^^  Whether  a  pledge  of  a  partner's  individual  property  to  secure 
his  debts  entitles  the  pledgee  to  hold  it  for  firm  debts  depends  upon  the  terms  of 
the  agreement  made  when  the  property  was  pledged.^^ 

e.  Transferring  Firm  Property  to  Pay  Firm  Debts.  Each  partner  is  entitled 
to  have  the  firm  property  applied  to  the  satisfaction  of  its  debts,  and  hence  he  has 
implied  authority  to  so  apply  it.^'' 

d.  Application  of  Payments.  When  there  are  distinct  demands,  one  against 
a  partnership  and  the  other  agaiust  a  member  of  the  partnership,  if  the  money 
paid  be  that  of  the  firm,  the  creditor  is  not  at  liberty  to  apply  it  in  payment  of 
the  individual  debt,  as  that  would  be  to  allow  the  creditor  to  pay  the  debt  of  one 
person  with  the  money  of  otliers.^^  In  such  case  the  creditor  must  have  the 
assent  of  all  the  partners."  On  the  other  hand,  if  the  money  be  that  of  the  pay- 
ing partner,  it  must  be  appropriated  to  his  individual  debt,  unless  he  authorizes 
or  ratities  its  application  to  firm  debts.^^  Where  a  party  owes  one  account  to  an 
individual,  and  another  to  a  firm,  of  which  such  individual  is  a  member,  and  the 
individual  account  is  assigned  to  the  firm,  it  is  immaterial  on  which  account 
money  paid  is  credited.^" 


Wkly.  Eep.  47;  Goodwin  v.  Parton,  42  L.  T. 
Rep.  N.  S.  568.  See  also  Schmidt  v.  Foucher, 
38  La.  Ann.  93 ;  Booth  v.  Farmers',  etc.,  Nat. 
Bank,  74  N.  Y.  228.  Compare  Barker  f. 
Blake,  11  Mass.  16,  holding  that  a  credit 
given  to  one  partner  on  his  own  separate 
account  is  not  a  discharge  pro  tanto  of  a 
demand  against  the  partnership,  unless  it 
were  intended  or  accepted  as  such. 

53.  Bradbury  v.  Barnes,  19  Cal.  120. 

54.  La  Grange  Bank  v.  Cotter,  101  Ga. 
134,  28  So.  644;  Hallowell  v.  Blackstone  Nat. 
Bank,  154  Mass.  359,  28  N.  E.  281,  13 
L.  R.  A.  315;  Buffalo  Bank  v.  Thompson, 
121  N.  Y.  280,  24  N.  E.  473;  Ex  p.  McKenna, 
3  De  G.  F.  &  J.  629,  7  Jur.  N.  S.  588,  30 
L.  J.  Bankr.  20,  4  L.  T.  Rep.  N.  S.  164,  9 
Wkly.  Rep.  490,  64  Eng.  Ch.  492,  45  Eng. 
Reprint  1022;  Ex  p.  Freen,  2  Glyn  &  J.  246; 
Chuck  V.  Freen,  M.  &  M.  259,  22  E.  C.  L. 
517. 

55.  Alabama. —  Ullman  v.  Myrick,  93  Ala. 
532,  8  So.  410;  Hyrschfelder  V.  Keyser,  59 
Ala.  338. 

California. —  Bernheim  f.  Porter,  (1884)  4 
Pac.  446. 

Iowa. —  Randolph  Bank  v.  Armstrong,  11 
Iowa  515. 

Louisiana. —  Murrell  v.  Murrell,  33  La. 
Ann.  1233. 

Massachusetts. — Russell  v.  Leland,  12  Allen 
349;  Hodges  v.  Harris,  6  Pick.  360. 

Montana. —  Waite  v.  Vinson,  14  Mont.  405, 
36  Pac.  828. 

New  TorA-— Mabbett  v.  White,  12  N.  Y. 
442;  Egberts  v.  Wood,  3  Paige  517,  24  Am. 
Dec.  236. 

Ohio. —  Wenham  v.  Campbell,  4  Ohio  Dec. 
(Reprint)  122,  1  Clev.  L.  Rep.  47. 

Pennsylvania. —  Dubois'  Appeal,  38  Pa.  St. 
231,  80  Am.  Dec.  478.  But  compare  -Sloan  v. 
Moore,  37  Pa.  St.  217. 

Texas. —  Barnet  v.  Houston,  18  Tex.  Civ. 
App.  134,  44  S.  W.  689. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  231. 

For  what  debts  transferable. —  One  partner 
can  assign  firm  property  for  the  payment  of 
firm  debts,  or  by  way  of  security  for  ante- 


cedent debts  or  debts  to  be  thereafter  con- 
tracted. McClelland  v.  Remsen,  36  Barb. 
(N.  Y.)  622,  14  Abb.  Pr.  331,  23  How.  Pr. 
175;  McGregor  v.  Ellis,  2  Disn.  (Ohio)  286. 

Transfer  by  one  not  a  partner. —  A  transfer 
of  firm  assets  in  payment  of  a  bona  fide  firm 
debt  is  valid,  although  made  by  one  not  an 
actual  partner,  if  he  has  been  previously 
held  out  as  such,  and  the  purchasing  creditor 
has  no  notice  prior  to  the  consummation  of 
the  sale  that  the  supposed  partner  does  not 
consent  thereto.  Moore  v.  Dixon,  59  111.  App. 
167. 

56.  Nottidge  v.  Prichard,  8  Bligh  N.  S. 
493,  5  Eng.  Reprint  1026,  2  CI.  &  F.  379,  6 
Eng.  Reprint  1197  [affirming  1  Russ.  &  M. 
191,  5  Eng.  Ch.  191,  39  Eng.  Reprint  74, 
Taml.  332,  12  Eng.  Ch.  332,  48  Eng.  Re- 
print 132] ;  Thompson  v.  Brown,  &  M. 
40,  31  Rev.  Rep.  710,  22  E.  C.  L.  466. 

57.  Arkansas. —  Farris  v.  Morrison,  66  Ark. 
318,  50  S.  W.  693;  Feucht  v.  Evans,  52  Ark. 
556,  13  S.  W.  217. 

Minnesota.—  Davis  v.  Smith,  27  Minn.  390, 
7  N.  W.  731. 

Rhode  Island. —  Cornells  c.  Stanhope,  14 
R.  L  97. 

South  Carolina. —  Wiesenfeld  v.  Byrd,  17 
S.  C.  106. 

Tennessee.—  Rogers  v.  Betterton,  93  Tenn. 
630,  27  S.  W.  1017. 

Estoppel. —  The  other  partners  may  by  their 
conduct  estop  themselves  from  questioning 
the  appropriation  of  firm  money  to  indi- 
vidual debts.  Fitch  V.  MeCrimmon,  30  U.  C. 
C.  P.  183. 

58.  Illinois. —  Lewis  v.  Pease,  85  111.  31. 
Minnesota. —  Flarsheim    v.    Brestrup,  43 

Minn.  298,  45  N.  W.  438. 

New  York. —  Baker  v.  Stackpoole,  9  Cow. 
420,  18  Am.  Dec.  508. 

Wisconsin. —  Miles  V.  Ogden,  54  Wis.  573, 
12  N.  W.  81. 

United  States. —  Gass  v.  Stinson,  10  Fed. 
Cas.  No.  5,262,  3  Sumn.  98. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  232. 

59.  Badger  v.  Daeneike,  56  Wis.  678,  14 
N.  W.  821. 
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e.  Settlements,  Compromises,  and  Releases.  Tlie  implied  authority  of  each 
partner  to  settle  and  compromise  claims  of  or  against  tiie  iirm  and  to  execute 
releases  results  from  his  general  agency  for  the  lirm  j"^  all  such  transactions  by 


60.  Arkansas. — Nieldase  v.  Griffith,  59  Ark. 
641,  26  S.  W.  381. 

Connecticut. —  Noyes  v.  New  Haven,  etc.,  R. 
Co.,  30  Conn.  1 ;  Cannon  v.  Wildman,  28 
Conn.  472.  Compare  Russell  v.  Green,  10 
Conn.  269. 

Illinois. —  Dyer  v.  Sutherland,  75  111. 
583. 

Indiana. —  Yandes  v.  Lafavour,  2  Blackf . 
371. 

Kansas. —  Holderman  v.  Tedford,  7  Kan. 
App.  657,  53  Pac.  887. 

Kentucky. —  Collins  v.  Collins,  83  S.  W.  99, 
26  Ky.  L.  Rep.  1037;  Wade  v.  Bent,  71  S.  W. 
444,  24  Ky.  L.  Rep.  1294;  Wade  v.  Foster, 
71  S.  W.  443,  24  Ky.  L.  Rep.  1292;  Walker  v. 
Yellow  Poplar  Lumber  Co.,  35  S.  W.  272,  18 
Ky.  L.  Rep.  76. 

Louisiana. —  White  v.  Jones,  14  La.  Ann. 
681;  Arnold  v.  Bureau,  11  Mart.  213. 

Maryland. —  Doremus  v.  McCormick,  7  Gill 
49;  Smith  v.  Stone,  4  Gill  &  J.  310. 

Massachusetts. —  Emerson  v.  Knower,  8 
Piclc.  63. 

Michigan. —  Webber  v.  Webber,  146  Mich. 
31,  109  N.  W.  50;  Cook  v.  Blake,  98  Mich. 
389,  57  N.  W.  249. 

New  Hampshire. —  Allen  v.  Oheever,  61 
N.  H.  32. 

New  York. —  Minto  v.  Baur,  3  Silv.  ,Sup. 
332,  6  N.  Y.  Suppl.  444,  17  N.  Y.  Civ.  Proc. 

314;  Beach  v.  Ollendorf,  1  Hilt.  41;  Garsia  v. 
Burch,  7  Misc.  142,  27  N.  Y.  iSuppl.  385; 
Bruen  v.  Marquand,  17  Johns.  5'8;  Pierson 
V.  Hooker,  3  Johns.  68,  3  Am.  Dec.  467; 
Cunning-ham  v.  Littlefield,  1  Edw.  104. 

North  Carolina. —  Gates  v.  Pollock,  50  N.  C. 
344;  Crutwell  v.  De  Rosset,  50  N.  C.  263. 

Ohio. —  De  Haven  v.  Coup,  5  Ohio  Dec. 
(Reprint)  562,  6  Am.  L.  Rec.  593;  Wheeling 
Corrugating  Co.  v.  Veach,  7  Ohio  S.  &  C.  Pi. 
Dec.  521,  7  Ohio  N.  P.  156. 

Pennsylvania. —  Salmon  v.  Davis,  4  Binn. 
375,  5  Am.  Dec.  410;  Doyle  v.  Longstreth,  6 
Pa.  Super.  Ct.  475;  Fluck  v.  Bond,  3  Phila. 
207. 

Texas. —  Stout  v.  Ennis  Nat.  Bank,  69  Tex. 
384,  8  S.  W.  808;  Lowcry  v.  Drew,  18  Tex. 
786. 

United  Hlates. —  Beltzhoover  Stockton,  3 
Fed.  Cas.  No.  1,283,  4  Cranch  C.  C.  095. 

l<]n(/land. —  Henderson  v.  Wild,  2  Campb. 
' T'lx  p.  Webster,  Do  Gex  414,  11  Jur. 
175;  Furnival  r.  Weston,  7  Moore  C.  P.  35G, 
24  Rev.  Rep.  687,  17  E.  C.  L.  518;  Wilkinson 
I'.  Lindo,  7  M.  &  W.  81;  Ilawkahaw  v. 
I>arkins,  2  Swanst.  539,  19  Rev.  Rep.  125, 
36  Kng.  Ut'print  723. 

(!annda.—  Vnn  Wiirt  v.  ('riichh'.y.  17  Cnn. 
L.  T.  Occ.  Notes  316;  Raymond  McMnckin, 
!»  N.  I'.niriHW.  524;  llal'l  v.  iroiiH,  4  U.  C. 
0.  P.  351. 

S<'f  38  CrnL  Dig.  tit.  "  I'm rtiKM-Hlii]),"  S  233. 
domparr   Diiniiett  v.  (JibHon,  78  Vt.  43!), 

v,:\  All.  Ml. 
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Receipt  or  release  in  name  of  one  partner. 

—  Where  one  of  several  partner.^  gives  a  re- 
ceipt or  executes  a  release  in  his  own  name, 
having  relation  to  the  partnership  business, 
it  is  obligatory  on  the  partnership.  Brown  v. 
Lawrence,  5  Conn.  397;  White  v.  Jones,  14 
La.  Ann.  681. 

Where  a  partner  signs  a  general  release  to 
a  firm  debtor,  it  not  appearing  to  what  de- 
mands it  is  intended  to  apply  or  that  such 
partner  has  any  separate  demand  against  the 
debtor,  the  release  operates  to  -discharge  debts 
due  the  partnership.  Emerson  v.  Knower,  8 
Pick.  (Mass.)  63. 

Release  in  consideration  of  individual  debt. 

—  One  partner  cannot  release  a  debt  due  the 
firm  in  consideration  of  a  debt  due  by  him 
individually.  Gram  v.  Cadwell,  5  Cow. 
(N.  Y.)  489. 

A  release  without  consideration  or  benefit 
accruing  to  the  firm  and  which  has  not  been 
agreed  to  or  ratified  by  the  other  partners  is 
not  binding.  Weir  Plow  Co.  v.  Evans,  (Tex. 
Civ.  App.  1893)  24  S.  W.  38. 

Compromise  made  under  mistake. —  An  at- 
tempted compromise  by  one  partner  of  a  debt 
due  by  the  firm,  under  a  mutual  mistake  as 
to  the  amount  due,  is  good,  as  against  the 
firm,  only  for  the  amount  paid,  and  he  can- 
not charge  the  firm  with  the  full  amount  of 
the  debt.  Easton  v.  Strother,  57  Iowa  506, 
10  N.  W.  877. 

Where  a  dispute  with  a  firm  is  submitted 
to  arbitration,  and  an  award  is  made  in  favor 
of  one  of  the  firm,  a  release  from  another 
partner  is  not  binding  where  defendant  in  the 
arbitration  knew  he  had  no  authority  to  exe- 
cute it.  Gill  V.  Bickel,  10  Tex.  Civ.  App.  67, 
30  S.  W.  919. 

A  bond  given  by  one  partner  to  a  debtor  of 
the  firm  to  pay  the  debt  and  save  the  debtor 
barmless  cannot  be  pleaded  or  given  in  evi- 
dence as  a  release.  Emerson  v.  Baylies,  19 
Pick.   (Mass.)  55. 

Discharge  by  third  person. —  By  an  instru- 
ment under  seal  a  partner  may  authorize  a 
third  person  to  discharge  a  debt  due  the  firm. 
Wells  V.  Evans,  20  Wend.  (N.  Y.)  251  [re- 
versed on  other  grounds  in  22  Wend.  324]. 

Excess  of  authority. —  Even  though  a  part- 
ner has  no  authority  to  release  more  than 
his  share  of  a  debt  due  the  firm,  his  release 
of  the  whole  debt  binds  the  partnership. 
Salmon  );.  Davis,  4  Binn.  (Pa.)  375,  5  Am. 
Dec.  410. 

Authority  conferred  on  one  partner. — When, 
in  a  pavtiicrHhip  agrecnieni,  an  a.ulhority  hiis 
boon  conferred  on  a  particular  member  of 
the  firm  to  make  aottlemcnts  with  another, 
and  he  aba.ndon.s  tlu>  duty  of  doing  so,  the 
linn  may,  in  his  abMonce,  make  a  settlement 
for  llu'ni.4elv<'s  that  will  bind  the  partnership. 
Sweet  V.  Morri.son,  103  N.  Y.  2:i5.  S  N.  F. 
;!90. 

Delegation  of  authority. —  Where  authority 
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him  are  binding  on  the  hrni  unless  for  some  reason  the  particular  transaction  is 
fraudulent.'^' 

7.  Payment  of  Individual  Debts  —  a.  In  General.  A  partnership  is  under  no 
obligation  for  the  individual  debts  of  its  members ;  ^"^  and  hence  a  partner  cannot 
use  the  firm's  assets  to  pay  his  individual  debts  without  their  consent,'^^  nor  can  he 
pledge  the  firm  credit  for  such  debts."-*  In  order  that  such  transactions  may  bind 
tiio  hrm,  the  assent  or  ratilication  of  the  other  members  nmst  be  shown/^  or  a 


has  been  confei-red  on  one  member  of  a  firm 
by  the  partnership  agreement  to  make  settle- 
ment, this  authority  cannot  be  delegated  by 
ihim.  Sweet  v.  Morrison,  103  N.  Y.  235,  8 
N.  E.  396. 

61.  Busby  V.  Rooks,  (Ark.  1904)  81  S.  W. 
1056;  Adams  !;.  Long,  114  111.  App.  277; 
South  Fork  Canal  Co.  v.  Gordon,  6  Wall. 
(U.  S.)  561,  18  L.  ed.  894;  Farrar  v.  Hutch- 
inson, 9  A.  &  E.  641,  8  L.  J.  Q.  B.  107,  1 
P.  &  D.  437,  2  W.  W.  &  H.  106,  36  E.  C.  L. 
340. 

Where  by  connivance  with  defendant  a  re- 
lease of  a  suit  by  one  of  two  partners  is 
procured  it  is  void.  Beatson  v.  Harris,  60 
N.  H.  83. 

Release  executed  by  drunken  partner. — 

Where  the  partner  who  gives  a  release  was 
gotten  drunk  for  that  purpose,  the  release  is 
not  binding  on  the  firm.  Clark  v.  Loumann, 
52  111.  App.  637. 

Account  stated  see  Accounts  and  Ac- 
counting, 1  Cye.  386. 

62.  Filley  v.  Phelps,  18  Conn.  294;  Brob- 
ston  V.  Penniman,  97  Ga.  527,  25  S.  E.  350; 
Union  Nut,  etc.,  Co.  v.  Doherty,  20  Misc. 
(N.  Y.)  23,  44  N.  Y.  Suppl.  781. 

63.  Alabama.—  Pierce  v.  Pass,  1  Port.  232, 
express  or  implied  assent  necessary. 

Connecticut. —  Filley  v.  Phelps,  18  Conn. 
294  (transfer  to  pay  individual  debt  is  a 
violation  of  duty  and  a  fraud  on  copartners)  ; 
Yale  V.  Yale,  13  Conn.  185,  33  Am.  Dec. 
393. 

Florida. —  Claflin  v.  Ambrose,  37  Fla.  78, 
19  So.  628,  the  title  of  the  partnership  is 
not  divested  by  such  a  transfer. 

loitxi. —  Brewster  v.  Reel,  74  Iowa  506,  38 
N.  W.  381,  copartner's  knowledge  and  actual 
consent  necessary. 

Kentucky. —  Jackson  v.  HoUoway,  14  B. 
Hon.  133. 

Maryland. —  Cadwallader  v.  Kroesen,  22 
Md.  200. 

Massachusetts. —  Brickett  v.  Downs,  163 
Mass.  70,  39  N.  E.  776;  Adams  Bank  v. 
Jones,  16  Pick.  574.  But  compare  Grover  v. 
Smith,  165  Mass.  132,  42  K  E.  555,  52  Am. 
St.  Eep.  506. 

Michigan. —  Kingsbury  v.  Tharp,  61  Mich. 
216,  28  N.  W.  74,  a  purchaser  of  partner- 
ship property  sold  to  pay  the  debt  of  one 
partner  acquires  only  the  interest  of  such 
partner,  after  a  settlement  of  the  partner- 
ship accounts.  Compare  Kull  v.  Thompson, 
38  Mich.  685. 

Minnesota. —  Hinds  v.  Backus,  45  Minn. 
170,  47  N.  W.  655. 

Mississippi. —  Stegall  V.  Coney,  49  Miss. 
761. 


Missouri. —  Forney  v.  Adams,  74  Mo.  138; 
Talbott  V.  Great  Western  Plaster  Co.,  86  Mo. 
App.  558. 

Nolo  Hampshire. —  Caldwell  v.  Scott,  54 
N.  H.  414. 

Isew  Jersey. —  Matlack  v.  James,  13  N.  J. 
Eq.  126. 

North  Carolina. —  Broaddus  v.  Evans,  63 
N.  C.  633;  Miller  v.  Richardson,  24  N.  C. 
250;  Weed  v.  Richardson,  19  N.  C.  535. 

Pennsylvania. —  Leonard  v.  Winslow,  2 
Grant  139. 

Texas. —  Daugherty  v.  Haynes,  (Civ.  App. 
1894)  28  S.  W.  692;  Wm.  W.  Kendall  Boot, 
etc.,  Co.  V.  Johnston,  (Civ.  App.  1893)  24 
S.  W.  583. 

Fermoni.— Hubbard  v.  Moore,  67  Vt.  532, 
32  Atl.  465. 

Wisconsin. —  Viles  v.  Bangs,  36  Wis.  131; 
Sauntry  v.  Dunlap,  12  Wis.  364. 

United  States. —  Rogers  v.  Batchelor,  12 
Pet.  221,  9  L.  ed.  1063. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  235,  236. 

64.  Maine. —  Cumner  v.  Butler,  45  Me.  434. 
Missouri. —  Huttig     Sash,     etc.,     Co.  v. 

MoM-ahon,  81  Mo.  App.  440. 

Pennsylvania. —  Brown  v.  Pettit,  178  Pa. 
St.  17,  35  Atl.  865,  56  Am.  St.  Rep.  742,  34 
L.  R.  A.  723;  Graham  v.  Taggart,  9  Pa. 
Cas.  70,  11  Atl.  652. 

South  Carolina. —  Ramey  v.  McBride,  4 
Strobh.  12. 

Tennessee. —  Jones'  Case,  1  Overt.  455. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  236. 

No  action  maintainable. —  One  partner  can- 
not maintain  an  action  of  any  kind  against 
a  partner  who  purchases  the  partnership 
efl'ects,  although  such  sale  was  made  by  his 
copartner  in  fraud  of  the  partnership  rights 
and  in  payment  of  his  personal  debt.  Wells 
V.  Mitchell,  23  N.  C.  484,  35  Am.  Dec.  757. 

65.  Alabama. —  Nail  v.  Melntyre,  31  Ala. 
532. 

Georgia. —  McGhees  v.  MoCutchen,  82  Ga. 
788,  9  S.  E.  785. 

Illinois. —  Jacksonville  Nat.  Bank  v.  Mapes, 
85  111.  67  (where  consent  is  withdrawn  be- 
fore a  firm  check  is  applied  to  an  individual 
debt  the  revocation  is  effective)  ;  McDonald 
V.  Western  Tube  Co.,  64  111.  App.  458. 

Iowa. —  Newell  v.  Martin,  81  Iowa  238,  46 
N.  W.  1120;  Janney  v.  Springer,  78  Iowa 
617,  43  N.  W.  461,  16  Am.  St.  Eep.  460. 

Kentucky. —  See  Mitchell  v.  Whaley,  92 
S.  W.  556,  29  Ky.  L.  Rep.  125. 

Missouri. —  Hutchinson  v.  Brassfleld,  86 
Mo.  App.  40. 

New  York. —  Lucker  v.  Iba,  54  N.  Y.  App. 
Div.  566,  66  N.  Y.  Suppl.  1019. 
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case  of  estoppel  must  be  made  out  against  them."^  When  neither  assent,  ratiflcar 
tion,  nor  estoppel  is  shown,  a  transfer  of  partnership  assets  by  one  partner  in  dis- 
charge of  liis  individual  obHgation  does  not  divest  tlie  firm  title,  whether  the  party 
receiving  tlie  property  knew  tiiat  it  belonged  to  the  firm  or  not ;  for  it  is  a  case 
wliere  tlie  recipient  takes  pi-operty  from  one  who  is  not  its  owner,  and  who  has 
no  authority  to  transfer  it  save  in  the  course  of  the  partnership  business.''^  If  the 
recipient  knows  that  the  property  is  that  of  the  firm  he  acts  fraudulently  in  taking 
it  without  securing  the  consent  of  the  other  partners.^^  Where  the  creditor  of  a 
partner  deposits  to  his  credit  a  draft  drawn  on  a  partner  in  his  individual  capacity, 
he  is  not  liable  for  a  misappropriation  of  partnership  funds  by  a  payment  of  the 
draft  Avith  the  firm's  check.^^ 

b.  Setting  Off  Individual  Debt  Against  Debt  of  Firm.  An  agreement  by  one 
partner  to  discharge  a  debt  due  the  firm  by  setting  off  his  individual  liability 
against  it  is  not  binding  on  the  firm,  unless  made  with  the  consent  of  the  other 
partner.™    Where  such  set-off  has  been  made  and  the  indebted  partner  has 


tiorth  Carolina. —  Carter  v.  Beaman,  51 
N.  C.  44. 

Pennsylvania. —  Todd  v.  Lorah,  75  Pa.  St. 
155  (consent  will  not  be  inferred  from  mere 
knowledge  of  the  transaction)  ;  McKinney  v. 
Brights,  16  Pa.  St.  399,  55  Am.  Dec.  512 
(consent  is  not  to  be  presumed). 

England.—  Heilbut  v.  Nevill,  L.  R.  4  C.  P. 
354,  38  L.  J.  C.  P.  273,  20  L.  T.  Rep.  N.  S. 
490,  17  Wkly.  Rep.  853  [affirmed  in  L.  R.  5 
C.  P.  478,  39  L.  J.  C.  P.  245,  22  L.  T.  Rep. 
K  S.  662,  18  Wkly.  Rep.  898];  Kendal  v. 
Wood,  L.  R.  6  Exch.  243,  39  L.  J.  Exch.  167, 
23  L.  T.  Rep.  N.  S.  309. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  237. 

66.  Massachusetts.- — Grover  v.  Smith,  165 
Mass.  132,  42  N.  E.  555,  52  Am.  St.  Rep. 
506;  Locke  v.  Lewis,  124  Mass.  1,  26  Am. 
Rep.  631. 

Missouri. —  Flanagan  v.  Alexander,  50  Mo. 
50. 

New  York. —  Dike  v.  Drexel,  11  N.  Y.  App. 
Div.  77,  42  N.  Y.  Suppl.  979  [affirmed  in  155 
N.  Y.  637,  49  N.  E.  1096]  ;  Ross  v.  White- 
field,  36  N.  Y.  Super.  Ct.  50. 

Pennsylvania. —  Foster  v.  Andrews,  2  Penv. 

6  W.  160. 

Vermont. —  Miller  v.  Dow,  17  Vt.  235. 

67.  Alabama. —  Cannon  v.  Lindsey,  85  Ala. 
198,  3  So.  676,  7  Am.  St.  Rep.  38;  Burwell  v. 
Springfield,  15  Ahi.  273. 

Illinois. —  Brewster  v.  Mott,  5  111.  378. 
Iowa. —  Janney  v.  Springer,  78  Iowa  617, 
43  N.  W.  461,  10  Am.  St.  Rep.  460. 

Mississippi. — JOyrich  v.  Capital  State  Bank, 

07  Miss.  00,  6  So.  615;  Buck  v.  Mosley,  24 
MisH.  170. 

Missouri, —  Forney  v.  Adams,  74  Mo.  138; 
Aekley  v.  StMchlin,  56  Mo.  558;  Hagar  f.. 
Grave's,  25  Mo.  App.  Hi4. 

New  Vor/,-.— Gcery  v).  Cockroft,  33  N.  Y. 
Super.  Ct.  140.  See  also  PohL  v.  Kimberly, 
0  JolmH.  470. 

I'cii.nsijlvania. —  I'unly  v.  Powers,  6  I'a.  St. 
492. 

Vvrf/inia. —  l/ibcrty  Siiv.  Itiiiil;  v.  (Iiiiiipbcll, 
75  Vii.  531. 

W'iNcoiisin. —  M(;Lin(l(ni  v.  Wetil.vvortli,  51 
Win.  170,  H  N.  W.  1 IH,  l!)2. 

l/nitrd  HlnlcN. —  liogerH  «.  Batcli<;lor,  12 
Vol.  221,  0  L.  c.ii.  1003. 
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See  38  Cent.  Dig.  tit.  "  Partnership,"  §  238. 

In  Georgia  it  is  provided  by  statute  that 
any  person  receiving  firm  property  in  pay- 
ment of  a  partner's  individual  debt,  with 
notice  that  such  person  is  misapplying  the 
firm  assets,  cannot  be  an  innocent  purchaser. 
See"  Clarke  v.  Farrell,  80  Ga.  622,  6  S.  E. 
20. 

When  money  is  paid  by  one  partner  and  re- 
ceived by  his  individual  creditor  in  satisfac- 
tion of  a  just  debt,  without  notice  that  it 
belongs  to  the  firm,  the  creditor  can  re- 
tain it.  Wiley  v.  Allen,  26  Ga.  568;  Bab- 
cock  V.  Standish,  53  N.  J.  Eq.  376,  33  Atl. 
385,  51  Am.  St.  Rep.  633,  30  L.  R.  A.  604 
[reversing  52  N.  J.  Eq.  628,  29  Atl.  327], 
this  results  because  money  has  the  quality 
of  currency,  passing  from  hand  to  hand  in  all 
bona  fide  transactions,  without  the  necessity 
of  inquiry  on  the  part  of  him  who  receives 
it  as  to  the  title  of  the  party  who  pays  it. 
When  property  thus  passes,  the  recipient  may 
be  put  upon  inquiry  as  to  its  title ;  when 
money  thus  passes,  no  inquiry  is  required. 
See  also  In  re  Lafferty,  181  Pa.  St.  51,  37 
Atl.  113  [affirming  5  Pa.  Dist.  75,  17  Pa. 
Co.  Ct.  401]. 

68.  Johnson  r.  Crichton,  56  Md.  108;  Wil- 
liams V.  Brimhall,  13  Gray  (Mass.)  462; 
Forney  v.  Adams,  74  Mo.  138;  Hagar  v. 
Graves,  25  Mo.  App.  164;  Venable  v.  Levick, 
2  Head  (Tenn.)  351. 

69.  Wlieatland  i\  Pryor,  133  N.  Y.  97,  30 
N.  E.  652  [affirming  14  N.  Y.  Suppl.  533]. 
See  also  Moriarty  v.  Bailey,  46  Conn.  592. 

70.  Alabama. —  Cowen  Eartherly  Hard- 
ware Co.,  95  Ala.  324,  11  So.  195. 

Arkansas. —  Witherington  f.  Huntsman,  04 
Ark.  551,  44  S.  W.  74. 

Georgia. —  Eady  v.  Newton  Coal,  etc.,  Co., 
123  Ca.  557,  565,  51  S.  E.  601,  1  L.  R.  A. 
N.  S.  (iSO  [overruling  Perry  v.  Butt,  14  Ga. 
699]. 

//7i,K)w.— McNnir  v.  Plait.  46  111.  211. 

Indiana. —  Bates  V.  llalliday,  3  Ind.  159. 

loira. —  'I'lioiiiMH  r.  StctHoii,  (i2  Iowa  537,  17 
N.  VV.  751,  4!)  Am.  Kc)).  MH. 

Mirhiqan.—  VMnw  i\  l?ulil  Tron-Works,  56 
Midi.  iffO,  20  N.  W.  827. 

Mississippi. —  Minor  C.  Uaw,  11  Sni.  &  M. 
322. 
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assumed  to  discharge  the  debt  due  the  firm,  it  is  generally  lield  that  an  action  at 
law  cannot  be  maintained  by  the  firm  to  recover  its  demand/'  but  equitable  relief 
should  certainly  be  granted  to  the  injured  partnei's.'''^ 

8.  Borrowing  Money.  A  partnership  is  liable  for  money  borrowed  by  one  of 
its  members  on  the  credit  of  the  firm,  within  the  general  scope  of  its  authority, 
and  according  to  the  usual  course  of  its  business.''^    Nor  will  the  lender's  rights 


Nebraska. —  Columbia  Nat.  Bank  v.  Rice, 
48  Nebr.  428,  67  N.  W.  165. 

New  York.— Rust  v.  Hauselt,  41  N.  Y. 
Super.  Ct.  467 ;  Beudel  v.  Hettrick,  35  N.  Y. 
Super.  Ct.  405,  45  How.  Pr.  198;  Gates  v. 
Vincent,  12  N.  Y.  Suppl.  704;  Evernghim  v. 
Enswood,  7  Wend.  326. 

North  Carolina.—  fc'ee  Carter  v.  Beaman,  51 
N.  C.  44. 

Ohio. —  Thomas  v.  Pennrich,  28  Ohio  St. 
55. 

Pennsylvania. —  Purdv  r.  Powers,  6  Pa.  St. 
492 ;  Todd  v.  Lorah,  5  Leg.  Gaz.  73. 

Rhode  Island. — -Pepper  v.  Peck,  17  R.  I. 
55,  20  Atl.  16;  Cornells  v.  Stanhope,  14  R.  I. 
97. 

South  Carolina. — Wilson  v.  Dargan,  4  Rich. 
544;  Beckham  v.  Peay,  2  Bailey  133.  But 
compare  Hall  v.  Coe,  4  McCord  136. 

Tennessee. —  Nugent  v.  Allen,  95  Tenn.  97, 
32  S.  W.  9. 

Texas.— Goode  v.  McCartney,  10  Tex.  193; 
Sanders  v.  Bush,  (Civ.  App.  1897)  39  S.  W. 
203,  holding  such  an  agreement  binding,  when 
the  debtor  partner's  interest  in  the  firm  ex- 
ceeds the  amount  of  his  individual  debt, 
which  is  set  off. 

Vermont. —  Woolson  r.  Fuller,  71  Vt.  335, 
45  Atl.  753 ;  Strong  v.  Fish,  13  Vt.  277.  But 
compare  Eaton  v.  Whiteomb,  17  Vt.  641. 

Wisconsiii. —  Cotzhausen  v.  Judd,  43  Wis. 
213,  28  Am.  Rep.  539. 

England. —  Piercy  v.  Fynney,  L.  R.  12  Eq. 
69,  40  L.  J.  Ch.  404,  19  Wkly.  Rep.  710. 

Canada. —  Fisher  v.  Linton,  28  Ont.  322 ; 
Taylor  v.  Lilley,  15  Quebec  Super.  Ct.  457. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  239. 

Evidence  of  consent. —  when  a  partner 
signs  the  firm-name  to  a  settlement  which 
extinguishes  the  individual  indebtedness  of 
another  partner  at  the  cost  of  the  firm,  it 
is  as  effective  evidence  of  his  conduct,  as 
if  he  expressly  consented'  in  his  individual 
name.  Campbell  v.  District  of  Columbia,  19 
Ct.  CI.  160. 

71.  Bumpus  V.  Turgeon,  98  Me.  550,  57 
Atl.  883;  Homer  v.  Wood,  11  Cush.  (Mass.) 
62;  Chasa  v.  Bean,  58  N.  H.  183;  Craig  v. 
Hulschizer,  34  N.  J.  L.  363.  But  see  Busby 
V.  Rooks,  (Ark.  1904)  81  S.  W.  1056;  Mc- 
Nair  v.  Wilcox,  121  Pa.  St.  437,  15  Atl.  575,  6 
Am.  St.  Rep.  799 ;  Purdy  v.  Powers,  6  Pa.  St. 
492. 

72.  Hoff  V.  Rogers,  G7  Miss.  208,  7  So.  358, 
19  Am.  St.  Rep.  301 ;  Craig  v.  Hulschizer,  34 
N.  J.  L.  363;  Cornells  v.  Stanhope,  14  R.  L 
97;  Midland  Counties  R.  i:  Taylor,  8  H.  L. 
Cas.  751,  8  Jur.  N.  S.  419,  31  L.  J.  Ch.  336, 
6  L.  T.  Rep.  N.  S.  73,  10  Wkly.  Rep.  382, 
11  Eng.  Reprint  624  ^affirming  28  Beav.  287, 
6  Jur.  N.  S.  595,  29  L.  J.  Ch.  731,  8  Wkly. 
Rep.  401,  54  Eng.  Reprint  376]. 

73.  Alabama. — Guntersville  Bank  v.  Webb, 


108  Ala.  132,  19  So.  14;  Howze  v.  Patter- 
son, 53  Ala.  205,  25  Am.  Rep.  607;  Salt- 
marsh  V.  Bower,  22  Ala.  221. 

Illinois. — Blinn  v.  Evans,  24  El.  317;  Funk 
V.  Babbitt,  55  111.  App.  124;  Van  Nostrand 
V.  Mealand,  39  111.  App.  178. 

Indiana. —  LeflBer  v.  Rice,  44  Ind.  103. 

Iowa.—  Baxter  v.  Rollins,  99  Iowa  226,  68 
N.  W.  721,  90  Iowa  217,  57  N.  W.  838,  48 
Am.  St.  Rep.  432 ;  Buethner  v.  Steinbrecher, 
91  Iowa  588,  60  N.  W.  177.  See  also  Stroff 
V.  Swafford,  81  Iowa  695,  47  N.  W.  1023. 

Kansas. —  Heitman  i.  Griffith,  43  Kan.  553, 
23  Pac.  589  (money  borrowed  by  managing 
partner  from  his  wife)  ;  Lindh  v.  Crowley,  29 
Kan.  756. 

Maine. —  Stockwell  v.  Dillingham,  50  Me. 
442,  79  Am.  Dec.  621. 

Michigan. —  CoUer  c.  Porter,  88  Mich.  549, 
50  N.  W.  658,  one  having  knowledge  that 
money  is  not  borrowed  for  firm  purposes  can- 
not recover. 

Neio  York. —  Best  v.  Straks,  24  How.  Pr. 
58;  Onondaga  County  Bank  v.  De  Puy,  17 
Wend.  47;  Whitaker  v.  Brown,  16  Wend. 
505 ;  Walden  v.  Sherburne,  15  Johns.  409. 

Pennsylvania. —  Real  Estate  Inv.  Co.  V. 
Smith,  162  Pa.  St.  441,  29  Atl.  858;  Hoskin- 
son  V.  Eliot,  62  Pa.  St.  393. 

Texas. —  Phillips  v.  Stanzell,  ( Civ.  App. 
1895)  28  S.  W.  900. 

Vermont. —  Keeler  v.  Mathews,  17  Vt.  125. 

Wisconsin. —  Morse  v.  Hagenah,  68  Wis. 
603,  32  N.  W.  634 ;  Freeman  v.  Carpenter,  17 
Wis.  126. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  241. 

This  rule  applies  as  well  to  partnerships 
formed  for  mechanical  or  manufacturing  as 
to  commercial  partnerships,  and  to  special 
partnerships  as  well  as  general  partnerships. 
Hoskinson  v.  Eliot,  62  Pa.  St.  393.  See  also 
Morse  v.  Hagenah,  68  Wis.  603,  32  N.  W. 
634. 

It  is  an  incident  of  a  trading  partnership 

to  borrow  money  with  which  to  carry  on  the 
business  in  the  ordinary  way.  Brite  v.  Guy, 
88  S.  W.  1069,  28  Kv.  L.  Rep.  57;  Parker  v. 
Parker,  80  S.  W.  209,  25  Ky.  L.  Rep.  2193; 
Stevens  v.  McLaehlaii,  120  Mich.  285,  79 
N.  W.  627;  Hoskinson  v.  Eliot,  62  Pa.  St. 
393;  Union  Nat.  Bank  v.  Neill,  149  Fed.  711, 
79  C.  C.  A.  417,  10  L.  R.  A.  N.  S.  426;  Brown 
V.  Kidger,  3  H.  &  N.  853,  28  L.  J.  Exeh.  66. 
And  see  sup^-a,  VI,  A,  1,  b.  And  a  firm 
carrying  on  a  retail  liquor  business  is  a  trad- 
ing firm.  Caraway  v.  Citizens'  Nat.  Bank, 
(Tex.  Civ.  App.  1895)  29  S.  W.  506. 

Notes  borrowed. —  A  partner  may  borrow  a 
note  or  bill  for  the  purpose  of  raising  money 
for  the  use  of  the  firm  (Hogan  v.  Reynolds, 
8  Ala.  59;  Buettner  v.  Steinbrecher,  91  Iowa 
588,  60  N.  W.  177;  Hutchins  v.  Hudson,  8 
Humphr.    (Tenn.)    426),  provided  not  more 
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be  affected  by  tlie  borrowing  partner's  misapplication  of  tlie  money,  if  he  has 
acted  in  good  faith.'''''  If,  liowever,  the  borrowing  transaction  is  not  witbin  the 
scope  of  the  partnership  business,  as  such  a  business  is  ordinarily  conducted,  the 
firm  will  not  be  bound,  unless  tlie  loan  has  been  appHed  to  the  firm's  benefit  with 
the  knowledge  of  the  otlier  partners,  or  their  assent  or  ratification  in  some  other 
way  is  sliown.''^  If  the  loan  is  made  to  an  individual  partner  on  his  credit,  the 
firm  is  not  liable,  although  the  money  ultimately  goes  to  the  use  of  tlie  firm.''® 

9.  Negotiable  Instruments  —  a.  Authority  of  Partner  in  General.  Whenever 
the  ordinary  conduct  of  the  business  of  a  firm  involves  the  use  of  negotiable 
paper,  each  partner  is  agent  for  all  to  sign  the  firm-name  to  such  paper  and 
negotiate  it.''^    And  negotiable  paper  issued  within  the  scope  of  the  partnership 


than  legal  interest  be  paid  for  such  bill  or 
note  (Hutchins  v.  Hudson,  supra). 

Liability  for  usurious  interest. —  A  partner 
who  knowingly,  and  without  objection,  allows 
the  financial  partner  to  continually  raise 
money  at  usurious  rates,  thereby  impliedly 
gives  him  authority  to  bind  the  firm  to  pay 
usurious  interest,  from  which  he  can  only 
escape  by  pleading  usury.  Hurd  v.  Haggerty, 
24  111.  171. 

Authority  limited  by  agreement. —  A  part- 
ner is  not  authorized  to  borrow  money  in  the 
firm-name  because  he  is  allowed  "  to  draw 
drafts,  sign  contracts,  buy  cotton,  and  other- 
wise generally  supervise  the  business," 
where  by  the  partnership  articles  the  concur- 
rence of  both  partners  is  required.  King  v. 
Levy,  (Miss.  1892)  1.3  So.  282. 

Notes  given  by  one  partner,  in  the  partner- 
ship name,  as  security  for  money  borrowed, 
are  binding  on  the  partnership,  unless  the 
transaction  was  out  of  the  ordinary  course 
of  business,  or  the  lender  knew  that  the  part- 
ner wanted  the  money  for  his  own  private 
use.  Potter  v.  Dillon,  7  Mo.  228,  37  Am. 
Dec.  185;  Bascom  v.  Young,  7  Mo.  1. 

False  representation. —  The  fact  that  the 
representation  that  money  borrowed  by  one 
partner  in  tlie  firm-name  is  to  be  used  in  the 
firm  business  is  false  does  not  release  the 
partnership.  Benninger  v.  Hess,  41  Ohio  St. 
64. 

74.  Illinois. —  Chicago  Trust,  etc..  Bank  v. 
Kinnare,  174  111.  358,  51  N.  E.  607;  Stark  v. 
Corey,  45  111.  431;  Darlington  V.  Garrett,  14 
111.  App.  238. 

Maryland. — Harris  v.  Baltimore,  73  Md.  22, 
17  Atl.  1046,  20  Ail.  Ill,  985,  25  Am.  St.  Rep. 
505,  8  L.  R.  A.  677. 

Masaavhufselis. —  Reed  v.  Bacon,  175  Mass. 
407,  50  N.  E.  716;  Warren  v.  French,  6  Al- 
len 317. 

Vew  York. —  Church  v.  Sparrow,  5  Wend. 
223. 

Pennsylvania. —  Van  Brunt  v.  Taylor,  3 
Pliila.  Vl^,  money  borrovvod  by  piirtiicr  while 
inwanc,  but  not  an  adjudged  lunatic. 

tiouih  Carolina. —  Steel  u.  JcnuiugH,  (ihoves 
183. 

TnrnrHScc. —  Gavin  «.  Walker,  14  T^na  643. 

I'Jiii/hind. —  Rothwcll  v.  lliiiiiplircvs,  1  lOsp. 
40(i;'oi<cll  /•.  Milton,  31  l>.  T.  Itcp. 'N.  S.  330. 

Sec  38  Cent.  Dig.  t  it.  "  I'li  rl  iiiTHliip,"  S  241. 

76.  /'7or;V/f;.  -Ciiandler  Sli(Minini,  10  h'la. 
00,  lioliling  Mint  iii^ithiir  incinbcr  of  n  llrin 
wiiuHu  iif.'gicga,l,(!  capital  in  Hixteen  thousand 
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dollars  has  power  to  borrow  two  thousand 
dollars  under  an  agreement  to  pay  therefor 
twenty-five  per  cent  of  the  net  profits  of 
the  firm. 

Maine. —  Stockwell  v.  Dillingham,  50  Me. 
442,  79  Am.  Dec.  621. 

Missouri. —  Powell  Hardware  Co.  v.  Mayer, 
110  Mo.  App.  14,  83  S.  W.  1008;  Tyler  v. 
Tyler,  78  Mo.  App.  240. 

Pennsylvania. —  MaflFet  v.  Leuckel,  93  Pa. 
St.  468;  Jacobs  v.  Curtis,  11  Leg.  Int.  27. 

Tennessee. —  Anderson  v.  Norton,  15  Lea 
14,  54  Am.  Rep.  400. 

England. —  Ricketts  v.  Bennett,  4  C.  B. 
686,  11  Jur.  1002,  17  L.  J.  C.  P.  17,  56 
E.  C.  L.  685;  Lloyd  v.  Freshfield,  2  C.  &  P. 
325,  8  D.  &  R.  19,  12  E.  C.  L.  597;  Fisher  v. 
Tayler,  2  Hare  218,  24  Eng.  Ch.  218,  67  Eng. 
Reprint  91 ;  Blaine  v.  Holland,  60  L.  T.  Rep. 
N.  S.  285. 

Canada.  —  Robertson  v.  Jones,  20 
N.  Brunsw.  267;  Hamilton  v.  Mcllroy,  15 
Grant  Ch.  (U.  C.)  332. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  241. 

Agricultural  partnership. —  Where  a  part- 
nership is  formed  for  the  cultivation  and  pro- 
duction of  agricultural  products  a  member  of 
such  firm  has  no  implied  power  to  borrow 
money  and  thereby  bind  the  firm.  Prince  v. 
Crawford,  50  Miss.  344.  Compare  Davis  v. 
Richardson,  45  Miss.  499,  7  Am.  Rep.  732. 

76.  California. —  Evans  v.  Bidleman,  3  Cal. 
435. 

Missouri. —  Klopfer  v.  Levi,  33  Mo.  App. 
322. 

Tennessee. —  Johnson  v.  Rankin,  ( Ch.  App. 
1900)  59  S.  W.  638. 

England. —  Bevan  v.  Lewis,  1  Sim.  376,  27 
Rev.  Rep.  205,  2  Eng.  Ch.  376,  57  Eng.  Re- 
print 618. 

Canada. —  Shaw  v.  Cadwell,  17  Can.  Sup. 
Ct  357 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  241. 
Compare  Ilouser  v.  Riley,  45  Ga.  126. 

77.  Alabama. —  Johnston  v.  Dutton,  27  Ala. 
245. 

California.—  Decker  v.  Howell,  42  Cal.  036. 

Idaho. —  Mankato  First  Nat.  Bank  u.  Grig- 
non,  7  Ida.  640,  05  Pac.  365. 

Illinois. —  Silverman  (•.  Chaac,  90  III.  37 ; 
Dow  V.  Philli))H,  24  111.  249;  Wiley  v.  Stewart, 
23  111.  App.  230  \(i/lirmrd  in  122  111.  515,  14 
N.  K.  835);  Ihiulley  r.  Linn,  ]<)•  111.  App. 
322. 

Indiana. —  Ditts  ».  Lonadalo,  40  Ind.  521. 
loiva. —  Milwaukee     llarveBting     Co.  v. 


PA  RTNERSTllP 


[30  Cyc]  505 


business  is  binding  on  all  the  parties  even  though  signed  by  one  of  them  without 


Crabtree,  101  Iowa  f>m,  70  N.  W.  704;  Dick- 
son v.  Dryden,  97  Iowa  122,  6C  N.  W.  148; 
Piatt  V.  Koehler,  91  Iowa  592,  60  N.  W.  178; 
Brayley  v.  Hedges,  52  Iowa  623,  3  N.  W.  652 ; 
Sherwood  t.  Snow,  46  Iowa  481,  26  Am.  Rep. 
155. 

Kentucky. —  Scott  v.  Colmesnil,  7  J.  J. 
Marsh.  410;  Miller  v.  Hughes,  1  A.  K.  Marsh. 
181,  10  Am.  Dec.  719;  Patterson  v.  Swickard, 
41  S.  W.  435,  19  Ky.  L.  Rep.  661;  Glass  v. 
Walker,  30  S.  W.  22,  17  Ky.  L.  Rep.  189. 

Louisiana. —  Martin  v.  Muncy,  40  La.  Ann. 
190,  3  So.  640.  But  compare  Hermanos  v. 
Duvigneaud,  10  La.  Ann.  114. 

Uaryland. —  Coursey  v.  Baker,  7  Harr.  &  J. 
28. 

Massachusetts. —  Richardson  v.  French,  4 
Mete.  577. 

Michigan. —  Citizens'  Commercial,  etc.. 
Bank  v.  Piatt,  135  Mich.  267,  97  N.  W.  694; 
Stevens  v.  MeLachlan,  120  Mich.  285,  79 
N.  W.  627 ;  Clare  County  Sav.  Bank  v.  Good- 
man, 119  Mich.  338,  78  'N.  W.  135. 

Missouri. —  Carter  v.  Steele,  83  Mo.  App. 
211. 

'Neio  Jersey. —  Voorhees  v.  Jones,  29 
N.  J.  L.  270. 

New  York. —  Rumsey  v.  Briggs,  139  N.  Y. 
323,  34  N.  E.  929  [reversing  63  Hun  11,  17 
N.  Y.  Suppl.  562] ;  National  Union  Bank  v. 
Landon,  45  N.  Y.  410  [affirming  66  Barb. 
189]  ;  Flour  City  Nat.  Bank  v.  Widener,  24 
N.  Y.  App.  Div.  330,  48  N.  Y.  Suppl.  492 
[affirmed  in  163  N.  Y.  276,  57  N.  E.  471]; 
Fairchild  v.  Rushmore,  8  Bosw.  698 ;  Kantro- 
witz  f.  Levin,  13  Misc.  319,  34  N.  Y.  Suppl. 
452  [affirmed  in  14  Misc.  563,  35  N.  Y.  Suppl. 
1072]  ;  Whitaker  v.  Brown,  16  Wend.  505 
[reversing  11  Wend.  75]  ;  Graves  v.  Merry, 
6  Cow.  701,  16  Am.  Dec.  471  (authority  im- 
plied from  the  circumstances  of  the  case)  ; 
Smith  V.  Lusher,  5  Cow.  688.  Compare 
Mechanics',  etc..  Bank  v.  Dakin,  24  Wend. 
411. 

Ohio. —  Gano  v.  Samuel,  14  Ohio  592,  hold- 
ing that  an  acting  partner  may,  for  the 
benefit  of  his  firm,  and  in  order  to  raise 
money,  use  the  name  of  the  firm,  by  accept- 
ing a  bill  of  exchange  to  be  exchanged  for 
the  acceptance  of  another  firm. 

Pennsylvania. —  Boyd  v.  Thompson,  153  Pa. 
St.  78,  25  Atl.  709,  34  Am.  St.  Rep.  685; 
Kirkpatrick  v.  Turnbull,  Add.  259;  Mitchell 
V.  Bsatty,  1  Phila.  133. 

Texas. —  Bradford  v.  Taylor,  61  Tex.  508; 
Burnley  v.  Rice,  18  Tex.  481;  Moore  v.  Wil- 
liams, 26  Tex.  Civ.  App.  142,  62  S.  W.  977; 
Spencer  v.  Jones,  (Civ.  App.  1898)  47  S.  W. 
29 ;  Nunn  v.  Lackey,  1  Tex.  App.  Civ.  Cas. 
§  1331. 

Wisconsin. —  Sullivan  v.  Sullivan,  122  Wis. 
326,  99  N.  W.  1022. 

England. —  Edmunds  v.  Bushell,  L.  R.  1 
Q.  B.  97,  12  Jur.  N.  S.  332,  35  L.  J.  Q.  B. 
20;  Lloyd  v.  Ashby,  2  B.  &  Ad.  23,  9  L.  J. 
K.  B.  O.  S.  144,  22  E.  C.  L.  20;  South  Caro- 
lina Bank  r.  Cass,  8  B.  &  C.  427,  6  L.  J. 
K.  B.  O.  S.  364,  2  M.  &  R.  459,  15  E.  C.  L. 
213;  Bottomley  v.  Nuttall,  5  C.  B.  N.  S.  122, 


5  Jur.  N.  S.  315,  28  L.  J.  C.  P.  110,  94 
E.  C.  L.  122;  Jacaud  v.  French,  12  East  317, 
11  Rev.  Rep.  390;  Brown  V.  Kidger,  3  H.  &  N. 
853,  28  L.  J.  Exch.  66;  Gurney  v.  Evans,  3 
H.  &  N.  122,  27  L.  J.  Exch.  166;  Dass  v. 
Hossein,  13  Moore  Indian  App.  358,  20  Eng. 
Reprint  585;  Lane  t;.  Williams,  2  Vern.  Ch. 
277,  292,  23  Eng.  Reprint  779,  789. 

Canada. —  Manitoba  Mortg.  Co.  v.  Mon- 
treal Bank,  17  Can.  Sup.  Ct.  692;  Canadian 
Bank  of  Commerce  v.  Wilson,  36  U.  C.  Q.  B. 
9;  Stultzman  v.  Yeagley,  32  U.  C.  Q.  B. 
630. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  242. 
Acceptances  see  Commercial  Paper,  7  Cyc. 
760. 

Where  authority  implied. — The  law  implies 
an  authority  in  one  of  several  partners  to 
execute  notes  in  the  name  of  the  firm :  ( 1 ) 
Where  such  authority  is  necessary  to  the 
successful  carrying  on  of  the  business  of  the 
firm;  (2)  according  to  the  usage  of  similar 
partnerships;  or  (3)  according  to  the  course 
of  trade  of  that  particular  partnership.  Gray 
V.  Ward,  18  111.  32. 

Character  of  partnership  as  affecting  au- 
thority.—  If  the  firm  is  a  commercial  or  trad- 
ing partnership,  this  agency  is  implied.  Wag- 
ner V.  Simmons,  61  Ala.  143;  Storer  v.  Hink- 
ley,  Kirby  (Conn.)  147;  Cottam  v.  Smith, 
27  La.  Ann.  128  (holding  that  a  member  of 
a  commercial  firm  can  bind  his  copartners  by 
drawing  or  indorsing  commercial  paper,  al- 
though a  diflferent  rule  is  established  by  the 
parties  between  themselves,  unless  it  is  shown 
that  a  third  party  taking  such  paper  had 
knowledge  of  such  agreement)  ;  Cargill  v. 
Corby,  15  Mo.  425;  Holt  v.  Simmons,  16  Mo. 
App.  97;  Clark  v.  Johnson,  90  Pa.  St.  442; 
Hatchett  v.  Sunset  Brick,  etc.,  Co.,  (Tex. 
Civ.  App.  1907)  99  S.  W.  174;  Union  Nat. 
Bank  v.  Neill,  149  Fed.  711,  79  C.  C.  A.  417, 
10  L.  R.  A.  N.  S.  426;  Hedley  v.  Bainbridge, 
3  Q.  B.  316,  2  G.  &  D.  483,  6  Jur.  853,  II 
L.  J.  Q.  B.  293,  43  E.  C.  L.  752.  See  also 
Kimbro  v.  Bullitt,  22  How.  (U.  S.)  256,  16 
L.  ed.  313.  But  the  issue  of  negotiable  paper 
by  a  non-commercial  partnership  is  generally 
neither  customary  nor  necessary,  and  there  is 
no  implied  authority  from  the  existence  of  the 
partnership.  Hibbler  v.  De  Forest,  6  Ala.  92 
(commission  merchants)  ;  Tanner  v.  Hyde,  2 
Colo.  App.  443,  31  Pac.  344;  Pease  v.  Cole, 
53  Conn.  53,  22  Atl.  681,  55  Am.  Rep.  53 
(partnership  for  conducting  a  theater)  ; 
Friend  v.  Duryee,  17  Fla.  Ill,  35  Am.  Rep. 
89  (attorneys)  ;  Teed  v.  Parsons,  202  111.  455, 
66  N.  E.  1044  [reversing  100  III.  App.  342]  ; 
Schellenbeck  v.  Studebaker,  13  Ind.  App.  437, 
41  N.  E.  845,  55  Am.  St.  Rep.  240  (firm  in 
dairy  business)  ;  Lee  V.  Ft.  Scott  First  Nat. 
Bank,  45  Kan.  8,  25  Pac.  196,  11  L.  R.  A. 
238  (firm  engaged  in  real  estate  and  insur- 
ance business  on  commission)  ;  Benedict  v. 
Thoilipson,  33  La.  Ann.  196  (a  partnership 
between  stevedores  is  not  a  commercial  one)  ; 
Harris  v.  Baltimore,  73  Md.  22,  17  Atl.  1046, 
20  Atl.  Ill,  985,  25  Am.  St.  Rep.  565,  8 
L.  R.  A.  677   (a  contracting  partnership  is 
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the  knowledge  ''^  or  without  tlie  consent  and  against  the  wishes  of  his  copartners.'" 
But  negotiable  pajjer  issued  without  tlie  scope  of  tlie  partnership  business  by  one 
member  of  a  firm  is  not  binding  on  the  firm/'^  in  tlie  absence  of  express  authority 


not  a  commercial  one)  ;  Worster  v.  Forbush, 
171  Mass.  423,  50  N.  E.  930  (attorneys)  ; 
Vetscli  V.  Neiss,  66  Minn.  459,  69  N.  W.  315 
(boring  and  fitting  out  wells);  Deardorf  v. 
Thaclier,  78  Mo.  128,  47  Am.  Rep.  95  (insur- 
ance and  real  estate  agents)  ;  Stavnow  v. 
Kenefick,  79  Mo.  App.  41 ;  Webb  i;.  Allington, 
27  Mo.  App.  559;  National  State  Capital 
Bank  v.  Noyes,  62  N.  H.  35  (firm  engaged  in 
the  manufacture  and  sale  of  lumber)  ; 
Toland  v.  Lutz,  2  Ohio  Cir.  Ct.  453,  1  Oliio 
Cir.  Dec.  584;  McManus  v.  Smith,  37  Oreg. 
222,  61  Pac.  844;  Schaeffer  v.  Fowler,  111 
Pa.  St.  451,  2  Atl.  558;  Faires  v.  Ross,  (Tex. 
1892)  18  S.  W.  418  (one  member  of  a  firm 
engaged  in  repairing  machinery  cannot  bind 
the  firm  by  giving  a  note  in  payment  for  a 
patent  right)  ;  Smith  v.  Sloan,  37  Wis.  285, 
19  Am.  Rep.  757  (partner  of  a  non-commercial 
firm  cannot  execute  a  note  unless  either  he 
has  express  authority  therefor  from  his  co- 
partner, or  tlie  giving  of  such  instruments  is 
necessary  to  the  carrying  on  of  the  partner- 
ship business  or  is  usual  in  similar  partner- 
ships) ;  Dowling  V.  National  Exch.  Bank,  145 
U.  S.  512,  12  S.  Ct.  928,  36  L.  ed.  795  lover- 
ruling  National  Exch.  Bank  v.  White,  30  Fed. 
412]  (partnership  organized  for  "sawing 
lumber,  pickets  and  lath")  ;  Hedley  v.  Bain- 
bridge,  3  Q.  B.  316,  2  G.  &  D.  483,  6  Jur. 
853,  11  L.  J.  Q.  B.  293,  43  E.  C.  L.  752 
(a  partnership  of  attorneys)  ;  Garland  v.  Ja- 
comb,  L.  R.  8  Exch.  216,  28  L.  T.  Rep.  N.  S. 
877,  21  Wkly.  Rep.  868;  Yates  v.  Dalton,  28 
L.  J.  Exch.  69;  Wilson  v.  Brown,  6  Ont.  App. 
411.  Thus  where  a  partnership  is  formed  for 
the  cultivation  and  production  of  agricultural 
products,  a  member  of  such  firm  has  no  im- 
plied power  to  issue  negotiable  paper.  Mc- 
Crary  v.  Slaughter,  58  Ala.  230;  Ulery  v. 
Ginrich,  57  111.  531;  Benton  v.  Roberts,  4 
La.  Ann.  216;  Prince  v.  Crawford,  50  Miss. 
344;  Hunt  v.  Chapin,  6  Lans.  (N.  Y.)  139; 
Walker  v.  Walker.  66  Vt.  285,  29  Atl.  146; 
Kimbro  V.  Bullitt,  22  How.  (U.  S.)  256,  16 
L.  ed.  313.  Covipare  Selman  IK  Brown,  78 
Ga.  332,  construing  Code  (1887),  §§  1890, 
1904. 

In  Georgia  by  statute  (Civ.  Code,  §  2643) 
a  member  of  a  non-commercial  or  non-trad- 
ing partncrsliip  may  bind  the  other  mem- 
bers of  tlie  firm'  by  negotiable  paper  signed 
in  tlie  finii-nanie.  Davis  IIowoll  Cotton 
Co.,  101  Ga.  128,  28  8.  E.  612. 

If  a  firm  is  engaged  to  any  extent  in  mak- 
ing collections,  even  though  that  may  not  bo 
tlic  piiiicipal  IiiisincHS,  one  of  the  llrni  may 
give  a  note  for  iv  baliitico  of  money  ('"llectcd 
liy  it.  Viu)  Brunt  v.  Mather,  48  Iowa  rm. 

The  members  of  a  partnership  created  for 
a  particular  enterprise  arc  not  liabh'  on  a 
note  e.MKMiU'd  in  Mic  lirni-nanii^  by  one  nunn- 
her,  without  iiulhorily,  in  tlM!  abHcnce  of 
prf)of  of  II  |)rcvi()iin  conHCMit  l.o  Ui<i  (•xc^ciition 
of  tlu!  note  or  a  hu1)H('(|ii(iiiL  iiitilliNitioii  tliere- 
of.  (irny  i).  Ward,  18  Jli.  32.    Sec  alHo  Froc- 
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man  v.  Gordon,  .59  111.  App.  189;  Toland  t. 
Lutz,  2  Ohio  Cir.  Ct.  453,  1  Oiiio  Cir.  Dec. 
584. 

Burden  of  proof. —  A  note  executed  by  a 
partner  in  a  trading  partnersliip  in  the  firm- 
name  prima  facie  binds  the  partners,  on  the 
theory  that  the  partner  had  authority  to 
make  the  note,  and  a  copartner,  asserting  the 
contrary,  has  tlie  burden  of  proving  it. 
Mitchell  V.  Whaley,  92  S.  W.  556,  29  Ky.  L. 
Rep.  125. 

Where  one  partner  in  a  limited  partnership 

aflixes  the  name  of  the  firm  to  a  note  during 
the  existence  of  the  partnership,  the  parties 
are  prima  facie  liable  thereon;  and  the  bur- 
den of  proof  lies  upon  any  partner  seeking  to 
escape  liability.  Jemison  v.  Dearing,  41  Ala. 
283. 

Authority  limited  by  partnersliip  articles 

see  Dreyer  v.  Sander,  48  ]Mo.  400. 

Evidence  as  to  character  of  business  admis- 
sible.—  It  being  a  material  question  whether 
certain  acceptances  in  the  name  of  a  firm 
were  binding  on  the  partnership,  or  were  the 
act  of  one  partner  individually,  without  the 
knowledge  of  his  copartner,  and  for  a  consid- 
eration outside  the  scope  of  the  firm  business, 
evidence  showing  the  nature  and  character  of 
the  general  business  in  which  the  firm  was 
engaged  is  admissible.  Saltmarsh  v.  Bower, 
34  Ala.  613. 

78.  Martin  v.  Muncy,  40  La.  Ann.  190,  3 
So.  040;  Smith  V.  Lusher,  5  Cow.  (N.  Y.) 
688. 

79.  Partin  ?;.  Luterloh,  59  N.  C.  341. 

80.  Alabama. —  Talmage  v.  Millikin,  119 
Ala.  40,  24  So.  843;  Guscott  v.  Roden,  112 
Ala.  632,  21  So.  313. 

Georgia. —  H.  Y.  McCord  Co.  v.  Callaway, 
109  Ga.  796,  35  S.  E.  171. 

Illinois.—  Zuel  v.  Bowen.  78  111.  234. 

Indiana. —  Summerlot  v.  Hamilton,  121  Ind. 
87,  22  N.  E.  973;  Bays  v.  Conner,  105  Ind. 
415,  5  N.  E.  18;  Graves  v.  Kellenberger,  51 
Ind.  66;  Ditts  v.  Lonsdale,  49  Ind.  521. 

lown. —  Rutledge  v.  Squires,  23  Iowa  53. 

Kcnturki/. —  Wagnon  v.  Clay,  1  A.  K. 
Marsh.  257. 

Massachusetts. —  Durrell  v.  Staples,  169 
Mass.  49,  47  N.  E.  441;  Blodgett  v.  Weed, 
119  Mass.  215. 

Michigan.— Whitla,  v.  Butler,  99  Mich.  51, 
57  N.  W.  10S2. 

Missouri. —  Broughton  v.  Sumner,  80  Mo. 
App.  386. 

Nvio  York. —  Rumsey  v.  Briggs,  139  N.  Y. 
323,  :!4  N.  E.  929  [reversing  63  Ilun  11,  17 
N.  Y.  Suppl.  5021. 

O/fU).— Toland  v.  Lutz,  2  Ohio  Cir.  Ct.  453, 
1  Ohio  Cir.  Doc.  584. 

TcnncsKcr. —  Scott  V.  Bandy,  2  Head  197. 

I'liK/liinil. —  llogiirf.h  r.  Latliaiii,  3  Q.  B.  T). 
013,  47  L.  .1.  (}.  B.  339,  39  L.  T.  Rep.  N.  S. 
75,  20  Wkly.  lU']).  388;  JJoyd  r.  Aalibv,  2 
(!.  &  P.  138,"  12  K.  C.  L.  493;  I'Jiv  p.  Darling- 
ton Dist.  iJoint-Stock  Banking  Co.,  4  Do  G.  J. 
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or  a  course  of  dealing  from  which  sucli  authority  can  be  ])resnnied,^^  or  of  proof 
of  the  necessitj,^^  or  unless  tlie  issue  by  one  partner  is  ratified  by  his  copartners.^^ 


&  S.  581,  11  Jur.  N.  S.  122,  34  L.  J.  Bankr.  10, 
11  L.  T.  Rep.  N.  S.  651,  13  Wkly.  Rep.  353,  29 
Eng.  Ch.  445,  46  Eng.  Reprint  1044;  Crane 
V.  Lewis,  36  Wkly.  Rep.  480. 

Canada. —  Creighton  v.  Halifax  Banking 
Co.,  IS  Can.  Sup.  Ct.  140;  Union  Bank  v. 
Bulmer,  2  Manitoba  380;  Standard  Bank  v. 
Dunham,  14  Ont.  67;  Eraser  v.  McLeod,  8 
Grant  Ch.  {U.  C.)  268. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  242. 

Accommodation  paper. —  A  partner  cannot 
bind  a  copartner  by  an  accommodation  ac- 
ceptance, without  his  consent,  vmless  it  passes 
into  the  hands  of  a  liona  fide  purchaser.  Beach 
V.  State  Bank,  2  Ind.  488.  See  also  Talmage 
V.  Millikin,  119  Ala.  40,  24  So.  843.  And  see 
CoMMERCi.\L  Paper,  7  Cyc.  724. 

Where  partners  purchase  realty  as  indi- 
viduals, the  power  of  one  to  bind  the  others 
by  acceptance  of  a  draft  for  part  of  the  pur- 
chase-money must  be  proved  by  some  evidence 
of  direct  authority,  and  cannot  be  inferred 
fiom  the  fact  of  partnership.  Schaeffer  v. 
Fowler,  111  Pa.  St.  451,  2  Atl.  558. 

An  unauthorized  stipulation  in  a  note  does 
not  invalidate  the  whole  instrument.  Webb 
V.  Allington,  27  Mo.  App.  559.  See  also  Giles 
V.  Vandiver,  91  Ga.  192,  17  S.  E.  115. 

Purpose  distinct  from  firm  business. —  If 
one  partner  gives  a  note  in  the  name  of  the 
firm  for  a  purpose  distinct  from  the  firm 
business,  the  law  does  not  presume  that  he 
acted  honestly  and  with  the  assent  of  his  co- 
partners, but  such  apparent  misuse  of  the 
partnership  name  is  prima  facie  evidence  that 
he  acted  without  authority  and  in  fraud  of 
his  copartners.  Eastman  v.  Cooper,  15  Pick. 
(Mass.)  276,  26  Am.  Dec.  600. 

81.  Maryland. —  Harris  V.  Baltimore,  73 
Md.  22,  17  Atl.  1046,  20  Atl.  Ill,  985,  25 
Am.  St.  Rep.  565,  8  L.  R.  A.  677. 

Missouri. — Deardorf  v.  Thacher,  78  Mo.  128, 
47  Am.  Rep.  95. 

South  Carolina. —  Fant  v.  West,  10  Rich. 
149,  authority  shown  by  consideration  bene- 
ficial to  both  partners,  and  their  course  of 
dealing  as  to  negotiable  paper. 

Wisconsin. —  Smith  v.  Sloan,  37  Wis.  285, 
19  Am.  Rep.  757. 

United  States. —  Dowling  v.  National  Exch. 
Bank,  145  U.  S.  512,  12  S.  Ct.  9'28,  36  L.  ed. 
795  [_ovcrruling  National  Exch.  Bank  v. 
White,  30  Fed.  412] ;  Crum  v.  Abbott,  6  Fed. 
Cas.  No.  3,454,  2  McLean  233. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  242,  244. 

82.  Harris  v.  Baltimore,  73  Md.  22,  17  Atl. 
1046,  20  Atl.  Ill,  985,  25  Am.  St.  Rep.  565, 
8  L.  R.  A.  677 ;  Smith  v.  Sloan,  37  Wis.  285, 
19  Am.  Rep.  757. 

83.  Alabama. —  Tyree  v.  Lyon,  67  Ala.  1, 
mere  silence  of  the  other  partners  when  told 
of  the  existence  of  a  note  in  the  firm-name 
does  not  amount  to  a  ratification. 

Arizona. —  Murphy  v.  Whitlow,  1  Ariz.  340, 
25  Pac.  532,  promise  to  pay  a  note  is  evidence 
of  ratification. 


ArJcansas. —  See  Johnson  v.  Wynne,  76  Ark. 
563,  89  S.  W.  1049. 

CaZi/ornia.— Reubin  v.  Cohen,  48  Cal.  545. 

Qeorgia. —  American  Exch.  Nat.  Bank  v. 
Georgia  Constr.,  etc.,  Co.,  87  Ga.  651,  13  S.  E. 
505,  retaining  benefits  of  negotiable  paper, 
with  notice  of  the  material  facts  is  ratifi- 
cation. 

Illinois. —  Chicago  Marine  Co.  v.  Carver,  42 
111.  66,  omission  to  repudiate  use  of  firm 
check  for  four  years  after  knowledge  is  tanta- 
mount to  ratification. 

Iowa. —  Buettner  v.  Steinbreeher,  91  Iowa 
588,  60  N.  W.  177,  using  the  proceeds  of  the 
notes  amounts  to  ratification. 

Kansas. —  Taylor  v.  Herron,  72  Kan.  652, 
82  Pac.  1104. 

Louisiana. —  Harper  v.  Devene,  10  La.  Ann. 
724;  Stewart  V.  Caldwell,  9  La.  Ann.  419. 

Maine. —  Leonard  v.  Wildes,  36  Me.  265; 
Dudley  v.  Littlefield,  21  Me.  418. 

Maryland. —  Calvert  Bank  v.  Katz,  102  Md. 
56,  61  Atl.  411. 

Massachusetts. —  Wheeler  v.  Rice,  8  Cush. 
205,  where  the  other  partner,  with  knowledge 
of  the  facts,  by  a  promise  to  pay,  induced  the 
holder  to  forbear  attempting  to  collect,  he  is 
bound. 

Missouri. —  Sedalia  Third  Nat.  Bank  v. 
Faults,  115  Mo.  App.  42,  90  S.  W.  755;  Dear- 
dorf V.  Thacher,  78  Mo.  128,  47  Am.  Rep.  95; 
Broughton  v.  Sumner,  80  Mo.  App.  386,  where 
there  was  evidence  that  the  execution  of  a 
partnership  note  by  a  member  of  the  firm 
to  secure  a  debt  of  a  former  firm  had  been 
ratified  by  the  other  member  of  the  firm,  it 
was  error  to  instruct  the  jury  that  plaintiffs 
could  not  recover  thereon  against  such  other 
member  if,  at  the  time  they  accepted  the  note, 
they  knew  it  was  so  given  without  his  con- 
sent. 

New  York. —  Monongahela  Valley  Bank  v. 
Weston,  159  N.  Y.  201,  54  N.  E.  40,  45  L.  R.  A. 
547  [reversing  12  N.  Y.  App.  Div.  624,  43  N.  Y. 
Suppl.  1150]  ;  Commercial  Bank  v.  Warren, 
15  N.  Y.  577  (no  independent  consideration 
required  for  ratification)  ;  Hayes  v.  Baxter, 
65  Barb.  181  (knowledge  of  the  fraud  is  es- 
sential to  ratification)  ;  Mechanics',  etc.,  Bank 
V.  Oppenheim,  38  Misc.  763,  78  N.  Y.  Suppl. 
825  (ratification  by  accepting  the  benefits  of 
the  transaction)  ;  Baldwin's  Bank  v.  Morris, 
17  N.  Y.  Suppl.  286  [aprmed  in  144  N.  Y. 
637,  39  N.  E.  493] ;  Gansevoort  v.  Williams, 
14  Wend.  133  (ratification  may  be  implied 
from  circumstances). 

Ohio. —  Mack  v.  Fries,  5  Ohio  Dec.  (Re- 
print) 174,  3  Am.  L.  Rec.  385. 

Pennsylvania. —  Miller  v.  Royal  Flint  Glass 
Works,  172  Pa.  St.  70,  33  Atl.  350. 

South  Carolina. —  Hull  V.  Young,  30  S.  C. 
121,  8  S.  E.  695,  3  L.  R.  A.  521,  knowledge 
of  facts  necessary  to  ratification. 

Texas. —  Powell  v.  Messer,  18  Tex.  401. 
Compare  Burleigh  v.  Parton,  21  Tex.  585; 
Faires  v.  Ross,  (1892)  18  S.  W.  418. 

Washington. —  Moran  Bros.  Co.  v.  Watson, 
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Where  one  partner  keeps  the  bank-account  of  the  firm  in  liis  own  name,  with  the 
knowledge  and  consent  of  the  other  partners,  all  partnership  debts  and  accounts 
being  paid  by  checks  drawn  and  signed  by  birn  alone,  the  linn  is  liable  on  sucli  a 
check  drawn  in  its  business.^ 

b.  Appointment  of  Agent  to  Execute.  One  partner  has  implied  authority  to 
appoint  an  agent  to  make  and  indorse  negotiable  paper  for  the  iirm.^^ 

e.  Partnership  or  Individual  Transactions.  A  note  given  for  a  firm  debt  in 
the  firm-name  and  in  the  course  of  its  business  is  a  firm  note,  although  executed 
by  one  partner,^*'  even  though  the  firm-name  is  that  of  one  partner  only.^  But 
where  a  partnership  is  carried  on  in  the  name  of  an  individual,  the  presumption 
is  that  a  note  signed  by  such  individual  is  his  note  and  not  that  of  the  firm.  If 
the  individual  whose  name  is  used  declares  at  the  time  of  the  transaction  that  it 
is  on  account  of  the  firm,  that  is  sufticient  to  bind  the  firm.^*  Even  vphen  given 
in  part  for  the  individual  debt  of  the  executing  partner,  it  is  enforceable  against 
the  firm  to  the  extent  of  any  firm  indebtedness  included  in  it.^^  A  note  signed 
in  the  individual  names  of  the  partners  is  presumably  their  individual  obligation  ; 


44  Wash.  392,  87  Pac.  508;  Richards  i;.  Jef- 
ferson, 20  Wash.  161,  54  Pac.  1123,  ratified 
by  written  aclcnowledgment. 

United  States. —  In  re  Norris,  18  Fed.  Cas. 
No.  10,302,  2  Hask.  191,  where  a  firm  note 
is  indorsed  by  a  partner  to  raise  money  for 
his  benefit,  and  the  firm  books  disclose  the 
entire  transaction,  and  the  other  partners 
make  no  objection,  they  are  bound  by  such 
indorsement.  Compare  In  re  Dunkle,  8  Fed. 
Cas.  No.  4,161,  7  Nat.  Bankr.  Reg.  107. 

Canada. —  Workman  v.  McKinstry,  21  U.  C. 
Q.  B.  622.  See  also  Manitoba  Mortg.  Co.  v. 
Montreal  Bank,  17  Can.  Sup.  Ct.  692. 

Compare  Hatch  v.  Reid,  112  Mich.  430,  70 
N.  W.  889. 

84.  Crocker  v.  Colwell,  46  N.  Y.  212. 

85.  Lucas  v.  Darien  Bank,  2  Stew.  (Ala.) 
280  (appointment  by  parol)  ;  Evans  v.  Evans, 
82  Iowa  49'2,  48  N.  W.  929;  Tillier  v.  White- 
head, 1  Dall.  (Pa.)  269,  1  L.  ed.  131;  Bowl- 
ing V.  Eastwood,  3  U.  C.  Q.  B.  376. 

86.  Connecticut. —  Storer  v.  Hinkley,  Kirby 
147. 

Kansas. —  Deitz  v.  Regnier,  27  Kan.  94. 
Missouri. —  Meader  v.  Malcolm,  78  Mo.  550. 
'New  York. —  Whital^er  iK  Brown,  16  Wend. 
505. 

United  States. —  In  re  Norris,  18  Fed.  Cas. 
No.  10,302,  2  Hask.  19. 

England.— Yeve  v.  Ashby,  10  B.  &  C.  288, 
8  L.  J.  K.  B.  O.  S.  57,  21  E.  C.  L.  127. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  245. 

Presumption  as  to  note  signed  by  one  of 
firm. —  Where  a  note  is  signed  by  one  partner 
in  the  name  of  tlie  (irm,  tlie  h'gal  presump- 
tion is  tlint  the  note  was  given  for  a  part- 
nership ind('l)l<ulnoss  in  the  n'giihii'  course  of 
husineHS.  Tlmrston  v.  TJoyd,  4  Md.  2H3. 

87.  Morse  v.  Riclimond"  97  111.  303;  Rodi- 
ester  liaiik  v.  Montcath,  1  Don.  (N.  Y.)  402, 
43  Am.  Doc.  681;  South  Carolina  Bunk  v. 
Csm'.,  H  B.  &  (!.  427,  0  Ij.  J.  K.  B.  O.  S.  364, 
2  M.  &  R.  459,  1.-)  E.  C.  L.  213. 

If  the  partner,  whose  name  i.s  the  firm 
stylo,  carries  on  a  separate  business,  it  is  for 
llio  holder  of  11  tiogotiahh^  iiisl  rniiioiit  lo  show 
flint  tlio  colli  riK'l  Ih  tliiil,  of  I  ho  (iriii,  if  lie 
n«el<H  to  hold  I  ho  linn,  while  if  li(^  huoh  the 
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individual  he  must  show  that  the  contract 
was  made  by  him  in  his  individual  capacity. 
Hastings  Nat.  Bank  v.  Hibbard,  48  Mich.  452, 
12  N.  W.  651;  U.  S.  Bank  v.  Binney,  28  Fed. 
Cas.  No.  16,791,  5  Mason  176;  Yorkshire 
Banking  Co.  v.  Beatson,  5  C.  P.  D.  109,  49 
L.  J.  C.  P.  380,  42  L.  T.  Rep.  N.  S.  455,  28 
Wkly.  Rep.  879  [affirming  4  C.  P.  D.  204,  48 
L.  J.  C.  P.  428,  40  L.  T.  Rep.  N.  S.  654,  27 
Wkly.  Rep.  911];  Stephens  v.  Reynolds,  2 
F.  &  F.  147,  5  H.  &  N.  513,  29  L.  J.  Exch. 
278,  2  L.  T.  Rep.  N.  S.  222. 

88.  Oliphant  v.  Mathews,  16  Barb.  (N.  Y.) 
608. 

89.  Indiana. —  Gamble  v.  Grimes,  2  Ind. 
392. 

Iov;a. —  Le  Mars  Nat.  Bank  v.  Gehlen,  85 
Iowa  716,  50  N.  W.  944. 

Massachusetts. — •  Rice  v.  Doane,  164  Mass. 
136,  41  N.  E.  126. 

Missouri. —  Webb  v.  Allington,  27  Mo.  App. 
559. 

Ohio. —  Magruder  v.  MeCandlis,  3  Ohio  Dec. 
(Reprint)  269,  5  Wkly.  L.  Gaz.  209. 

England. —  Ex  p.  Bolitho,  Buck  100;  Thick- 
nesse  v.  Bromilow,  2  Cromp.  &  J.  425. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  «  245. 

90.  Illinois. —  John  Spry  Lumber  Co.  v. 
Chappell,  184  111.  539,  56  N.  E.  794  [affirming 
85  HI.  App.  223] ;  Union  Nat.  Bank  v.  Bank 
of  Commerce,  94  111.  271;  Lill  v.  Egan,  89 
111.  009. 

Kentucky. —  Owings  v.  Trotter,  1  Bibb  157. 

Massachusetts. —  Manufacturers',  etc.,  Bank 
V.  Winship,  5  Pick.  11,  16  Am.  Dec.  309. 

Missouri. —  Dunnica  v.  Clinkseales,  73  Mo. 
500. 

New  Hampshire. —  Gay  v.  Johnson,  45  N.  H. 
587. 

Ncu)  York. —  Union  Nat.  Bank  v.  Underhill, 
102  N.  Y.  336,  7  N.  E.  293;  Turner  v.  Jaycox, 
40  N.  Y.  470;  Chciming  Nut.  Bank  r.  higra- 
hiini,  58  Barb.  290;  Mechanics,  etc.,  Bank  r. 
Dakin,  24  VVond.  111. 

Tennessee. —  Crouch  r.  Bowman,  3  llum|)lir. 
200. 

Eiiqinnd.—  I'lir  p.  Bolilho,  Buck  100;  /■;,»)  /». 
IliurlM,  1  IMiidil.  583,  10  Rev.  Hep.  26(1,  56 
Miif^.  Kcpriiil,  211. 
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but  oral  evidence  is  admissible  to  show  that  it  was  a  partnership  transaction.®' 
Where  the  members  of  a  linn  execute  a  note  to  a  member  of  tlie  firm,  and  he 
assigns  and  indorses  it  to  a  third  party,  a  suit  may  be  maintained  by  the  latter 
against  the  other  members  of  the  tirm.®^ 

d.  Form  and  Requisites.  When  negotiable  paper  is  signed  or  indorsed  in  the 
name  agreed  upon  in  the  partnersliip  ai'ticles,  or  in  the  name  recognized  by  tlie 
firm  as  its  business  name,  or  in  a  name  not  materially  different  from  its  business 
style,  tlie  courts  are  agreed  that  it  is  properly  executed.®^  Even  when  not  so 
executed  the  holder  may  recover  against  the  firm  if  he  can  show  that  the  paper 
was  issued  or  has  been  adopted  by  the  firm  as  its  obligation.®*  Wlien  paper  has 
bi3en  issued  by  a  partner  which  is  not  so  executed  as  to  entitle  the  payee  to  recover 
on  the  instrument,  he  may  still  be  entitled  to  recover  upon  the  original 
consideration.®^ 

e.  Sealed  Bills  and  Notes.  From  the  principles  already  stated  it  follows  that  a 
bill  or  note  under  seal,  given  in  the  firm-name  by  one  partner,  does  not  bind  the  firm, 
but  only  the  member  or  members  signing  it.®''  Bat  such  paper  may  be  assented 
toby  the  other  partners  at  the  time  of  execution,  or  subsequently  ratified;®^  and 


See  38  Cent.  Dig.  tit.  "  Partnership,"  §  245. 
Compare  Magruder  v.  MeCandlis,  3  Oliio 
Dec.  (Reprint)  269,  5  Wkly.  L.  Gaz.  188. 

91.  Dreyfus  v.  Union  Nat.  Bank,  164  111. 
83,  45  N.  E.  408;  Fosdick  v.  Van  Horn,  40 
Ohio  St.  45fl;  Miller  v.  Berry,  19  S.  D.  625, 
104  N.  W.  311;  Crouch  v.  Bowman,  3 
Huniphr.  (Tenn.)  209;  In  re  Warren,  29  Fed. 
Cas.  No.  17,191,  2  Ware  322. 

92.  Blake  v.  Wheaton,  1  N.  C.  49. 

93.  Indiana. — Caldwell  v.  Sithens,  5  Blackf. 
99,  where  the  paper  was  signed  "  W.  Caldwell, 
W.  Saxon,  and  W.  Johnson. —  By  me,  William 
Johnson." 

Iowa. —  Two  partners  may  become  severally 
liable  on  a  note  in  the  form'  "  I  promise " 
signed  by  one  in  the  firm-name  and  afterward 
ratified  by  the  other.  Sherman  v.  Christy, 
17  Iowa  322. 

Nebraska. —  Peek  v.  Tingley,  53  Nebr.  171, 
73  N.  W.  450. 

New  York. —  Mohawk  Nat.  Bank  v.  Van 
Slyck,  29  Hun  188  (the  firm-name  was  that 
of  one  partner)  ;  Ganson  v.  Lathrop,  25  Barb. 
455  (a  note  in  the  firm-name  for  a  firm  debt 
is  a  firm  obligation,  although  in  terms  joint 
and  several)  ;  Staats  v.  Howlett,  4  Den. 
559  ("A.  B.  for  A.  B.  &  Co.,"  is  a  firm  sig- 
nature) ;  McGregor  v.  Cleveland,  5  Wend. 
475  ("Frederick  Cleveland  and  Eufus  Cleve- 
land "  is  the  signature  of  a  firm  composed 
of  three  persons,  it  not  appearing  that  they 
had  any  other  firm-name)  ;  Doty  v.  Bates, 
11  Johns.  544  ("  I  promise  to  pay  &c."  signed 
"  A.  B.  &  Co."  is  a  firm  note) . 

North  Carolina. —  Horton  v.  Child,  15  N.  C. 
460. 

Tennessee. —  Moffat  v.  McKissicls;,  8  Baxt. 
517,  a  firm  may  adopt  by  use  a  different  name 
from  that  stipulated  in  the  partnership 
articles. 

England. —  In  re  Barnard,  32  Ch.  D.  447, 
55  L.  J.  Ch.  935,  55  L.  T.  Rep.  N.  S.  40, 
34  Wkly.  Rep.  782 ;  Malcomson  v.  Malcomson, 
L.  R.  if.  228  ("for  the  Milford  Spinning  Co. 
and  self "  binds  the  firm  and  not  the  indi- 
vidual who  signed)  ;  Faith  v.  Richmond,  11 
A.  &  E.  339,  9  L.  J.  Q.  B.  97,  3  P.  &  D. 


187,  39  E.  C.  L.  197  (it  is  a  question  for  the 
jury  whether  name  signed  substantially  de- 
scribed the  firm)  ;  Norton  v.  Seymour,  3  C.  B. 
792,  11  Jur.  312,  16  L.  J.  C.  P.  100,  54 
E.  C.  L.  792.  Compare  Kirk  v.  Blurton,  12 
L.  J.  Exch.  117,  9  M.  &  W.  284. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  246. 

Form  and  requisites  see  also  Commercial 
Paper,  7  Cj'c.  547,  562  note  96,  566;  8  Cye. 
219. 

94.  Colorado. —  Mel?heimer  v.  Hommel,  15 
Colo.  475,  24  Pac.  1079. 

Kentucky. —  Bacon  v.  Hutchings,  5  Bush 
595;  Kinsman  v.  Dallam,  5  T.  B.  Mon.  382. 

Mississippi. —  Holden  v.  Bloxum,  35  Miss. 
381. 

Missouri. —  Farmers'  Bank  v.  Bayless,  41 
Mo.  274. 

New  Hampshire. —  Maynard  v.  Fellows,  43 
N.  H.  255. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  246. 
Compare  Royal  Canadian  Bank  v.  Wilson, 
24  U.  C.  C.  P.  362. 

95.  Bareroft  v.  Haworth,  29  Iowa  462; 
Fair  v.  Citizens'  State  Bank,  9  Kan.  App.  779, 
59  Pac.  43;  Macklin  t;.  Crutcher,  6  Bush  (Ky.) 
401,  99  Am.  Dec.  680;  Hilves  v.  Crawford, 
4  Bush  (Ky. )  19;  Patterson  v.  Swickard,  41 
S.  W.  435,  19  Kv.  L.  Rep.  661;  Bottomley 
V.  Nuttall,  5  C.  B.  N.  S.  122,  5  Jur.  N.  S. 
315,  28  L.  J.  C.  P.  110,  94  E.  C.  L.  122. 

96.  See  supra,  VI,  A,  1,  j. 

97.  Delaiuare. — -Morris  v.  Jones,  4  Harr. 
428;  Layton  v.  Hastings,  2  Harr.  147. 

Kentucky. —  Brozee  v.  Poyntz,  3  B.  Mon. 
178. 

North  Carolina. —  Heath  v.  Gregory,  46 
N.  C.  417;  Horton  v.  Child,  15  N.  C.  460. 

Pennsylvania. —  Hoskinson  v.  Eliot,  62  Pa. 
St.  393 ;  Palmer  v.  Taggart,  1  Chest.  Co.  Eep. 
107. 

South  Carolina. —  Milwee  v.  Jay,  47  S.  C. 
430,  25  S.  E.  298;  Hull  v.  Young,  30  S.  C. 
121,  8  S.  E.  695,  3  L.  R.  A.  521;  Sibley  v. 
Young,  26  S.  C.  415,  2  S.  E.  314. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  247. 

98.  Henderson  r.  Barbee,  6  Blackf.  (Ind.) 
26. 

[VI,  A,  9,  e] 


510    [30  Cye.] 


PABTNERmiP 


where  it  is  proved  tliat  the  consideration  for  wliich  the  note  was  given  went  to 
tlie  use  of  the  firm  and  was  received  by  them,  they  are  liable  upon  the  original 
consideration.^^  Although  not  liable  at  law  partners  who  did  not  join  in  the  exe- 
cution of  a  note  under  seal  may  under  some  circumstances  l>e  liable  in  equity.' 

f.  Paper  in  Individual  Name  For  Firm  Use.  As  a  rule  the  firm  is  liable  on  the 
individual  negotiable  paper  of  one  or  more  of  its  members,  when  it  is  shown  that 
such  paper  was  intended  to  bind  the  tirm  and  was  given  and  accepted  for  a  firm 
indebtedness;^  but  not  if  it  were  an  individual  transaction.'^  A  firm  is  liable  on 
a  note  signed  by  the  members  with  their  individual  names,  where  the  considera- 
tion is  treated  as  partnership  funds.* 

g".  Paper  in  Firm-Name  For  Individual  Use.    Negotiable  paper  signed  in  the 


99.  Daniel  v.  Toney,  2  Mete.  (Ky.)  523. 
See  also  Walsh  v.  Lennon,  98  111.  27,  38  Am. 
Eep.  75.  Compare  Waugli  v.  Carriger,  1 
Yerg.  (Tenn. )  31,  holding  that  where  a  partner 
executes  a  note  under  seal  for  a  firm  debt, 
without  authority  from  the  other  partners, 
the  firm  debt  is  extinguished  and  becomes  his 
individual  debt  —  the  original  indebtedness  is 
merged  in  his  security  of  a  higher  nature. 

1.  Purviance  v.  Sutherland,  2  Ohio  St.  478. 

2.  Connecticut. —  Dougal  v.  Cowles,  5  Day 
511,  bill  drawn  in  individual  name  on  firm  is 
a  firm  bill. 

Georgia. —  Pannell  v.  Phillips,  55  Ga.  618 
(acceptance  in  individual  name  of  draft  on 
firm  binds  the  firm)  ;  Buckner  v.  Lee,  8  Ga. 
285. 

Illinois. —  Farwell  v.  Huston,  151  111.  239, 
37  N.  E.  864,  42  Am.  St.  Rep.  237. 

Indiana. —  Hubbell  v.  Woolf,  15  Ind.  204, 
in  order  to  make  a  note,  signed  in  the  indi- 
vidual name  of  one  of  the  partners,  binding 
on  the  firm,  it  must  be  made  to  appear  af- 
firmatively that  it  was  given  and  received 
as  a  firm  note  binding  on  all  the  partners. 

Iowa. —  Seekell  v.  Fletcher,  53  Iowa  330, 
5  N.  W.  200;  Beebe  v.  Rogers,  3  Greene  319, 
a  draft  drawn  by  one  only  of  three  partners 
but  on  their  joint  credit,  and  for  their  joint 
benefit,  may  be  recovered  as  an  item  in  an 
account  against  the  firm. 

Kentucky. —  Lexington  Nat.  Exch.  Bank  V. 
Wilgus,  95  Kv.  309,  25  S.  W.  2,  15  Ky.  L. 
Rep.  763;  Carter  v.  Mitchell,  94  Ky.  261,  22 
S.  W.  83,  15  Ky.  L.  Rep.  53;  Smith  v.  Turner, 
9  Bush  417;  i?urns  v.  Parish,  3  B.  Mon.  8. 
See  also  Hikes  v.  Crawford,  4  Bush  19.  But 
compare  Macklin  i\  Crutcher,  G  Bush  401, 
99  Am.  Dec.  680. 

Jjouifiiarw. —  Mitclicll  v.  D'Armond,  30 
La.  y\nn.  396. 

Maft.iac]i,v,f<el  Ifi. —  Reed  v.  Bacon,  175  Mass. 
407,  56  N.  E.  710. 

Mirliiqan. —  Micliignn  Sav.  Bank  r.  Budor, 
98  Midi.  3H1,  57  N.  W.  253.  See  also  Gooding 
r.  Ifnderwodd,  80'  Mich.  187,  50  N.  W.  818, 
coiiHl.riiiiig  lIow(!l]  Aiinot.  St.  §  1583. 

New  York. —  Ontario  Bank  V.  Hennessey, 
48  N.  Y.  5-15. 

fflioilc  Island. —  Colwoll  r.  Waybossett  "Nat. 
T{;iril<,  16  I!.  1.  288,  15  Ail.  80,  17  Ail.  913. 

TmricHHCc, —  Puclcctt  V.  Stokes,  2  Baxt.  442. 

Tcwan. —  RpHHiims  v.  Henry,  38  Tox.  37; 
Crozier  v.  Kirkor,  4  Tex.  252,  51  Am.  Dec. 
72'1. 
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Vermont. —  Prentiss  v.  Foster,  28  Vt.  742. 
Wisconsin. —  Tolman  v.  Hanrahan,  44  Wis. 
133. 

United  States. —  Van  Reimsdyk  v.  Kane,  28 
Fed.  Cas.  No.  16,872,  1  Gall.  630. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  248. 

But  see  Heenan  v.  Nash,  8  Minn.  407,  83 
Am.  Dec.  790  (holding  that  an  acceptance 
by  a  partner  in  his  own  name  of  a  bill  drawn 
on  his  firm  binds  neither  the  firm  nor  him)  ; 
MeCord  v.  Field,  27  U.  C.  C.  P.  391;  Port 
Darlington  Harbor  Co.  v.  Squair,  18  U.  C. 
Q.  B.  533;  Goldie  v.  Maxwell,  1  U.  C.  Q.  B. 
424;  Annis  V.  Lowes,  5  U.  C.  Q.  B.  0.  S.  198 
(no  recovery  against  the  firm  on  the  note,  but 
an  action  may  be  maintained  for  the  consider- 
ation) . 

Note  signed  in  name  of  partner  and  com- 
pany.—  Where  the  articles  of  copartnership 
do  not  fix  the  name  of  the  firm,  and  a  con- 
tract is  made  by  one  of  the  partners  for  the 
joint  account,  a  note  executed  by  him,  pur- 
suant to  such  contract,  in  the  name  of  him- 
self and  company,  is  hinging  on  all  the  part- 
ners.   Aspinwall  v.  Williams,  1  Ohio  84. 

In  equity  it  is  competent  for  a  creditor  to 
prove  that  his  debt  was  due  from  a  partner- 
ship, although  he  may  have  taken  an  indi- 
vidual note  from  one  of  the  partners.  Wil- 
liams V.  Donaghe,  1  Rand.  (Va.)  300. 

3.  Missouri. —  Farmers'  Bank  v.  Bayliss,  41 
Mo.  274,  35  Mo.  428. 

'New  York. —  Coster  v.  Clarke,  3  Edw.  411. 
Virginia. —  Cunningham    v.    Smithson,  12 
Leigh  32. 

United  States. —  Patriotic  Bank  v.  Coote, 
18  Fed.  Cas.  No.  10,807,  3  Cranch  C.  C. 
169.  , 

England. —  In  re  Adansonia  Fibre  Co.,  L.  R. 
9  Ch.  035,  43  L.  J.  Ch.  732,  31  L.  T.  Rep. 
N.  S.  9,  22  Wklv.  Rep.  889;  Emlv  v.  Lve,  15 
East  7,  1 3  Rev.  Rep.  347. 

Canada. —  Bell  r.  Ottawa  Trust,  etc.,  Co., 
28  Out.  519;  Carruthera  v.  Ardagh,  20  Grant 
Ch.  (U.  C.)  579,  the  holder  may  proceed 
against  the  firm  for  the  original  considera- 
tion. 

See  38  Cent.  Dig.  tit.  "  Partnersliip,"  §  218. 

4.  Filley  r.  Phelps,  18  Conn.  294  (joint 
and  s(>veri\l  notes,  executed  by  the  tuemberH  of 
a,  ])i\rtner8liip  for  the  purchase  of  partnersln)) 
jiroperty,  constitute  a  piU'lnersliip  debt)  ; 
Grahiuii  r.  Tlioniton.  (Miss.  1891)  9  So,  292; 
Keiidrick  r.  Tiuliell,  27  Vt.  512;  In  re 
TliomaM,  23  fed.  Chh.  No.  13,886,  8  Biss.  130. 
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firm-name,  but  given  by  one  partner  in  payment  of  liis  individual  debt  or  obli- 
gation, does  not  bind  tlie  other  partners,''  unless  it  is  shown  that  the  partner 
issuing  it  had  actual  authority,''  tliat  bis  conduct  has  been  ratified,''  that  the  money 
was  applied  for  partnership  purposes  vi^itli  the  knowledge  and  approbation  of  the 
other  partners,^  or  that  the  other  partners  are  estopped  from  questioning  his 
authority,^  or  unless  such  paper  is  transferred  to  a  hona  fide  purchaser  before 
maturity.^"  But  if  the  partner  when  issuing  the  paper  is  acting  within  his 
authority,  his  subsequent  diversion  or  misapplication  of  its  proceeds  will  not 
invalidate  the  paper.^^ 

h.  Alteration  of  Negotiable  Paper.  Whenever  a  ]iartner  can  bind  his  firm  by 
the  issue  of  negotiable  paper,  he  possesses  implied  autljurity  to  alter  its  terms.-'^ 
Where  he  has  no  such  power  any  alteration  in  the  terms  of  the  paper  inust 


5.  Alabama. —  Maudlin  v.  Mobile  Branch 
Bank,  2  Ala.  502.  Compare  Hester  v.  Lump- 
kin, 4  Ala.  509. 

Delaware—  Terry  v.  Piatt,  1  Pennew.  185, 

40  Atl.  243. 

Georgia. —  McRae  v.  Campbell,  101  Ga.  662, 
28  S.  E.  920. 

Indiana. —  Hickman  v.  Eeineking,  6  Blackf . 
387. 

Kentuchy. —  Breekenridge  v.  Shrieve,  4 
Dana  375. 

Louisiana. — Allen  v.  Cary,  33  La.  Ann. 
1455;  Mutual  Nat.  Bank  i:.  Richardson,  33 
La.  Ann.  1312,  39  Am.  Rep.  293  note; 
Mechanics',  etc.,  Ins.  Co.  v.  Richardson,  33 
La.  Ann.  1308,  39  Am.  Rep.  290. 

Massachusetts. —  Daniels  v.  Hammond,  154 
Mass.  165,  28  N.  E.  12. 

Michigan. —  Roberts  v.  Pepple,  55  Mich.  367, 
21  N.  W.  319. 

Mississippi. —  Robinson  v.  Aldridge,  34 
Miss.  352. 

Missouri. —  Hickman  v.  Kunkle,  27  Mo. 
401;  Klein  v.  Keyes,  17  Mo.  326. 

New  nampshire. —  Williams  v.  Gilchrist,  11 
K  H.  535 ;  Davenport  v.  Runlett,  3  N.  H.  386. 

New  York. —  Union  Nat.  Bank  v.  Underbill, 
102  N.  Y.  336,  7  N.  E.  293;  Rust  v.  Hauselt, 

41  N.  Y.  Super.  Ct.  467;  Driggs  v.  Driggs,  11 
N.  Y.  St.  256;  Livingston  v.  Hastie,  2  Cai. 
246. 

North  Carolina. —  Brown  v.  Haynes,  59 
N.  C.  49. 

Pennsylvania. —  King  v.  Faber,  22  Pa.  St. 
21;  Clay  V.  Cottrell,  18  Pa.  St.  408:  Portei 
V.  Gunnison,  2  Grant  297 ;  Bell  v.  Faber,  1 
Grant  31 ;  Baird  v.  Cochran,  4  Serg.  &  R. 
397;  Hazelton  First  Nat.  Bank  v.  Kline,  11 
Kulp  115;  Purves  v.  Corfleld,  1  Phila.  174. 

Tennessee. —  Crosthwait  v.  Ross,  1  Humphr. 
23,  34  Am.  Dec.  613. 

Texas. —  Burleigh  f.  Parton,  21  Tex.  585. 

Virginia. —  Poindexter  v.  Waddy,  6  Munf. 
418,  8  Am.  Dec.  749. 

United  States. —  Miles  City  First  Nat. 
Bank  v.  Miles  City  State  Nat.  iBank,  131  Fed. 
422,  65  C.  C.  A.  406. 

England. —  Leverson  v.  Lane,  13  C.  B.  N.  S. 
278,  9  Jur.  N.  S.  670,  32  L.  J.  C.  P.  10,  7 
L.  T.  Rep.  N.  S.  326,  11  Wkly.  Rep.  74,  106 
E.  C.  L.  278;  Ridley  v.  Taylor,  13  East  175; 
Arden  v.  Sharpe,  2  Esp.  524",  5  Rev.  Rep.  748 ; 
Smith  V.  Coleman,  7  Jur.  1053;  Frankland  v. 
McGusty,  1  Knapp  274,  12  Eng.  Reprint  324; 


Green  v.  Deakin,  2  Stark.  347,  3  E.  C.  L. 
438. 

Canada. —  Creighton  v.  Halifax  Banking 
Co.,  18  Can.  Sup.  Ct.  140;  Beals  v.  Sheldon, 
4  U.  C.  Q.  B.  302. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  249. 

Indorsers  of  a  note  made  in  the  name  of  a 
firm  by  a  member  thereof  without  the  con- 
sent of  the  other  partners,  and  passed  by  him 
for  his  individual  debt,  are  not  liable  for  its 
payment.  Williams  v.  Walbridge,  3  Wend. 
(N.  Y.)  415. 

6.  Randall  v.  Hunter,  76  Cal.  255,  18  Pae. 
317,  66  Cal.  512,  6  Pac.  331  (actual  au- 
thority given  in  the  partnership  agreement)  ; 
Levi  V.  Latham,  15  Nebr.  509,  19  N.  W.  460, 
48  Am.  Rep.  361 ;  Howell  v.  Wilcox,  etc., 
Sewing  Mach.  Co.,  12  Nebr.  177,  10  N.  W. 
700;  Tompkins  v.  Woodyard,  5  W.  Va. 
216;  Pitfield  V.  Trotter,  32  Nova  Scotia  125. 
Compare  Leckie  v.  Scott,  10  La.  412,  holding 
that  it  is  doubtful  whether  one  partner  can, 
even  with  his  copartner's  consent,  use  the  in- 
dorsement of  the  firm  for  a  private  trans- 
action. 

Where  a  partner  has  general  authority  to 

give  notes  of  the  firm  for  his  private  debts, 
it  is  not  necessary  to  show  special  authority 
on  the  particular  notes  sued  on.  Midland 
Nat.  Bank  v.  Schoen,  123  Mo.  650.  27  S.  W.  547. 

7.  Tompkins  v.  Woodyard,  5  W.  Va.  216. 

8.  Hamilton  v.  Summers,  12  B.  Mon.  (Ky.) 
11,  54  Am.  Dec.  509;  Robinson  v.  Aldridge,  34 
Miss.  352;  Whitaker  v.  Brown,  11  Wend. 
(N.  Y.)  75. 

9.  Carver  v.  Dows,  40  111.  374  (partner 
held  out  as  authorized  to  perform  such  acts)  ; 
Boardman  v.  Gore,  15  Mass.  331;  Midland 
Nat.  Bank  v.  Schoen,  123  Mo.  650,  27  S.  W. 
547;  Hayner  v.  Crow,  79  Mo.  293. 

10.  Driggs  V.  Driggs,  11  N.  Y.  St.  256.  See 
also  Boardman  v.  Gore,  15  Mass.  331. 

11.  Illinois. —  Weirick  v.  Graves,  73  111. 
App.  266;  Gregg  v.  Fisher,  3  111.  App.  261. 

New  Hampshire. —  Wagner  v.  Freschl,  56 
N.  H.  495. 

New  York. —  Gale  v.  Miller,  44  Barb.  420 
[affirmed  in  54  N.  Y.  536]. 

Wisconsin. —  Freeman  v.  Carpenter,  17  W^is. 
126. 

United  States. —  Kimbro  v.  Bullitt,  22  How. 
256,  16  L.  ed.  313. 

12.  Pahlman  v.  Taylor,  75  111.  629  (place 
of  payment  added  by  one  partner  to  a  note 
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be  actually  authorized  or  assented  to  by  all  the  jiartners,  in  order  to  bind  the 
firm.^^  • 

i.  Transfep  of  Negotiable  Paper.  Altliough  the  indorsement  of  negotiable 
pajier,  payable  to  a  partnership,  by  one  partner,  in  his  name  does  not  transfer 
full  legal  title  thereto,'*  an  equitable  title  to  partnership  paper  may  Ije  transferred 
by  a  partner,  who  has  implied  authority  to  sell  firm  property,  wlien  he  indorses 
it  in  his  individual  name  and  delivers  it  to  a  purchaser.'^  Any  member  of  a 
trading  firm  has  implied  authority  to  transfer  paper  payable  to  the  firm's  order 
by  indorsement  in  the  firm-name;^''  and  such  a  transfer  may  be  made  to  himself," 
or  to  another  firm  of  which  he  is  a  metuber.^^  In  these  cases  not  only  does  title 
pass  but  the  contract  of  indorsement  binds  the  firm.^^    If,  however,  the  indorsee 


made  by  him  and  indorsed  by  copartners)  ; 
Uhlendorf  V.  Kaufman,  41  111.  App.  373  (new 
notes  given  in  place  of  old  ones,  thus  reducing 
the  time  of  payment,  are  binding  on  tlie  Arm)  ; 
Mace  V.  Heath,  30  Nebr.  620,  46  N.  W.  918 
(notes  as  executed  bore  interest  from  ma- 
turity; one  partner  erased  "maturity,"  thus 
making  the  notes  bear  interest  from  date. 
Such  erasure  was  held  to  be  within  the  part- 
ner's authority  and  binding  on  the  firm)  ; 
Taylor  v.  Taylor,  12  Lea  (Tenn.)  714  (an 
alteration  of  a  firm  note  by  one  partner  does 
not  release  the  other  partner). 

13.  Horn  v.  Newton  City  Bank,  32  Kan. 
518,  4  Pac.  1022  (a  partner  in  a  non-trading 
firm  has  no  implied  authority  to  alter  its 
terms,  as  by  the  substitution  of  another 
payee;  and  a  note  thus  altered  is  not  bind- 
ing on  the  non-assenting  partner,  although 
in  the  hands  of  a  bona  ^ide  holder)  ;  Green- 
slade  V.  Dower,  7  B.  &  C.  635,  6  L.  J.  K.  B. 
O.  S.  155,  1  M.  &  R.  640,  31  Rev.  Rep.  272, 
14  E.  C.  L.  286  (a  member  of  a  farming 
partnership  has  no  implied  authority  to 
change  the  term  for  which  bills  of  exchange 
are  to  run) . 

14.  McCauley  v.  Gordon,  64  Ga.  221,  37 
Am.  Rep.  68;  Estabrook  v.  Smith,  6  Gray 
(Mass.)  570,  66  Am.  Dec.  443;  Moore  v. 
Ayres,  5  Sm.  &  M.  (Miss.)  310;  Mclntire  i;. 
McLaurin,  2  Humphr.  (Tenn.)  71,  36  Am. 
Dec.  300. 

15.  Alabama  Coal  Min.  Co.  v.  Brainard,  35 
Ala.  476;  Planters',  etc.,  Bank  v.  Willis,  5 
Ala.  770.  See  also  McConeghy  v.  Kirk,  68 
Pa.  St.  200  (holding  that  where  a  note,  pay- 
able to  J.  J.  &  J.  P.  Kirk,  was  indorsed 
"  J.  J.  Kirk,"  this  was  prima  -facie  an  in- 
dorsement on  the  firm  account)  ;  Manitoba 
Mortg.  Co.  V.  Montreal  Bank,  17  Can.  Sup. 
Ct.  692. 

16.  Indiana. —  Fulton  v.  Loughlin,  118  Ind. 
286,  20  N.  E.  700;  Mick  v.  Howard,  1  Ind. 
250,  Smith  100. 

Kcnivcky. —  McGowan  V.  Commonwealth 
IJank,  .'■>  Litt.  271. 

Maine. —  Emerson  V.  Harmon,  14  Me.  271. 

1/tt,s.s'af7tM.vr'n.s'.— Mechanics'  Bank  V.  Jlil- 
dn-Ui,  9  ('nsli.  350. 

Micliiqan. —  Np;,'aunoc  First  Nnt.  Bank  V. 
Krcciiian.  '17  Midi.  dOR,  11  N.  W.  219. 

Mississippi. — MiinclieHter  Commercial  Bank 
/).  IxiwiH,  13  Sill.  &.  M.  22(1. 

Missouri. —  'Vcv'ih  r.  'I'cviH,  2-1  Mo.  535. 

New  ffariipsliirc. —  liurnham  V.  Wliitlior,  5 

N.  II.  :m. 
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New  York. —  Kirby  v.  Cogswell,  1  Cai.  505 ; 
Manhattan  Co.  v.  Ledyard,  1  Cai.  192. 

Pennsylvania. —  Moorehead  v.  Gilmore,  77 
Pa.  St.  118,  18  Am.  Rep.  435,  each  partner 
has  the  same  right  to  raise  money  for  the 
use  of  the  firm  by  indorsement  of  negotiable 
paper  as  to  do  so  by  means  of  paper  already 
issued. 

Rhode  Island. —  Windham  County  Bank  v. 
Kendall,  7  R.  I.  77. 

South  Carolina. —  Tuten  v.  Ryan,  1  Speers 
240,  holding  that  where  a  promissory  note 
is  drawn  payable  to  the  firm  of  R  &  S  or 
bearer,  and  R,  one  of  the  firm,  puts  his  in- 
dividual name  on  the  back  of  the  note,  he 
cannot  be  charged  as  an  original  party  and 
maker,  although  he  might  be  as  drawer  of  a 
bill  of  exchange,  for  as  one  of  the  firm  he 
might  negotiate  the  note. 

United  States. —  Childress  v.  Emory,  8 
Wheat.  642,  5  L.  ed.  705;  Drexler  v.  Smith, 
30  Fed.  754. 

Canada.— Small  v.  Riddel,  31  U.  C.  C.  P. 
373,  such  an  indorsement  passes  no  title 
after  the  paper  has  been  paid  by  a  member 
of  the  firm. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  251,  251%. 

Even  pending  an  individual  insolvency  pro- 
ceeding one  partner  may  indorse  in  the  firm- 
name  and  transfer  a  note  which  had  been 
turned  over  by  his  partner  to  him  in  a  di- 
vision of  assets.  Mechanic's  Banlc  v.  Hil- 
dreth,  9  Cush.  (Mass.)  350. 

The  transfer  may  be  effected  by  a  firm  in- 
dorsement insuflhcient  to  bind  the  firm  as  in- 
dorsers.  Smith  Johnson,  3  H.  &  N.  222, 
27  L.  J.  Exch.  363. 

17.  Fulton  V.  Loughlin,  118  Ind.  286,  20 
N.  E.  796;  Burnham  v.  Whitticr,  5  N.  H. 
334;  Kirby  v.  Cogswell,  1  Cai.  (N.  Y.)  505. 

18.  Walker  v.  Kee,  16  S.  C.  70.  Compare 
Foster  v.  Ward,  Cab.  &  E.  168,  holding  that 
no  action  will  lie  by  a  firm  as  indorsees  of  a 
bill  against  their  indorsers,  if  a  member  of 
plaintill'  firm  be  one  of  the  indorsers. 

19.  Brown  v.  Torvi>r,  Minor  (Ala.)  370; 
Meyor  v.  Ilcglcr,  121  Cai.  082,  64  Pac.  271; 
Allen  V.  Mason,  17  111.  App.  318,  holding 
that  the  indorsement  of  a  nolo  to  a  firm  of 
which  tlio  indorser  is  a  moiiiher  traiiHfora 
full  title. 

In  case  the  firm-name  is  that  of  the  part- 
ner who  indorses  the  paper,  tlio  iiidorHeiiipnt 
Mill  not  bind  tlie  firm,  iuiIchh  the  \v.\\nn-  is 
owned  by  the  firm  or  is  representinl  to  be  that 
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is  aware  that  tlie  transfer  to  liim  is  made  for  the  indorsing  partner's  individual 
beneiit,  neither  the  transfer  nor  tlie  indorsement  contract  is  binding  upon  the 
lirni  unless  actual  authority  or  ratification  is  shovvn.'^"  Nor  as  a  general  rule  has 
a  partner  in  a  non-trading  firm  implied  authority  to  transfer  its  paper  by  indorse- 
ment.^^ When  paper,  payable  to  the  order  of  a  partner,  is  indorsed  by  him  in 
the  firm-name,  legal  title  to  the  paper  passes ;  for  the  firm  signature  includes  the 
signature  of  every  partner  assenting  thereto.^^  Where  the  payee  of  a  note  in 
forming  a  partnersliip  gives  it  his  power  of  attorney,  the  other  partner  may 
indorse  the  note  in  the  partnership  name.^^ 

j.  Payees  Without  Notice  and  Bona  Fide  Holders,^'  Where  a  partnership  is 
enjjao-ed  in  trade  and  commerce,  or  it  is  the  common  custom  or  usa<>;e  of  such 
business  to  bind  the  firm  by  negotiable  instruments,  or  it  is  necessary  to  the  due 
transaction  thereof,  payees  without  notice  of  want  of  authority  or  of  circum- 
stances which  should  put  them  on  inquiry  and  hona  fide  holders  are  entitled  to 
hold  all  the  members  of  a  firm  upon  negotiable  paper,  issued  or  indorsed  in  the 
firm-name  by  any  partner.^^    jSIo  such  right  attaches,  however,  to  a  payee  or 


of  the  firm.  U.  S.  Bank  v.  Binney,  28  Fed. 
Cas.  No.  16,791,  5  Mason  176  {.affirmed  in 
5  Pet.  529,  8  L.  ed.  216];  Swan  v.  Steele,  7 
East  210,  3  Smith  K.  B.  199,  8  Rev.  Rep. 
618. 

20.  American  Exeli.  Nat.  Bank  v.  Georgia 
Constr.,  etc.,  Co.,  87  Ga.  651,  13  S.  E.  505; 
Fletcher  v.  Anderson,  11  Iowa  228;  Lyon  v. 
Fitch,  61  N.  Y.  Super.  Ct.  74,  18  N.  Y.  Suppl. 
867;  Newman  v.  Richardson,  9  Fed.  865,  4 
Woods  81. 

"  The  theory  upon  which  one  partner  may 
bind  his  copartners  by  the  use  of  the  partner- 
ship name  upon  commercial  paper,  or  other 
parol  contracts,  is  that  a  confidence  is  re- 
posed which  amounts  to  a  power  or  authority 
to  each  partner  to  bind  the  firm  by  con- 
tracts in  matters  relating  to  the  business  of 
the  partnership.  But  this  power  is  circum- 
scribed and  limited  to  contracts  within  tlie 
scope  of  the  partnership  business."  Elliott  v. 
Dudley,  19  Barb.  (N.  Y.)  326,  330. 

21.  Friend  v.  Duryee,  17  Fla.  Ill,  35  Am. 
Rep.  89. 

22.  Finch  v.  De  Forest,  16  Conn.  445 ;  War- 
der i;.  Gibbs,  92  Mich.  29,  52  N.  W.  73; 
Gardner  v.  Wiley,  46  Oreg.  96,  79  Pac.  341. 

23.  Sanderson  v.  Oakey,  14  La.  373. 

24.  See  Commeeciai,  Paper,  7  Cyc.  958  et 
seq.,  8  Cyc.  43. 

25.  Georgia. —  Davis  v.  Howell  Cotton  Co., 
101  Ga.  128,  28  S.  E.  612  (construing  Civ. 
Code,  §  2643)  ;  Freeman  v.  Ross,  15  Ga.  252. 

Louisiana. —  Walworth  v.  Henderson,  9  La. 
Ann.  339. 

Massachusetts. —  Blcdgett  v.  Weed,  119 
Mass.  215;  Hayward  v.  French,  12  Gray  453. 

Missouri. —  Augusta  Wine  Co.  v.  Weippert, 
14  Mo.  App.  483. 

New  Hampshire. —  State  Capital  Bank  v. 
Thompson,  42  N.  H.  369. 

New  York. —  Chemung  Canal  Bank  v.  Brad- 
ner,  44  N.  Y.  680;  Chittenango  First  Nat. 
Bank  v.  Morgan,  6  Hun  346  [affirmed  in  73 
N.  Y.  593]  (such  paper  "itself,  is  presump- 
tive evidence  of  the  existence  of  a  partnership 
debt " )  ;  Watertown  Nat.  Union  Bank  v.  Lan- 
don,  66  Barb.  189  {affi/rmed  in  45  N.  Y. 
410] :  Tklechanics'  Bank  v.  Foster,  44  Barb. 
87 ;  Church  v.  Farnham,  Sheld.  393 ;  Johnson 
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V.  Mon  Lee,  10  N.  Y.  Suppl.  9 ;  Scranton  Nat. 
Bank  v.  Wolf,  4  N.  Y.  Suppl.  278;  Catskill 
Bank  v.  Stall,  15  Wend.  364  [affirmed  in  18 
Wend.  46G]. 

North  Carolina. —  Abpt  v.  Miller,  50  N.  C. 
32. 

Ohio. —  Benninger  v.  Hess,  41  Ohio  St.  64. 

Pennsylvania. —  Ihmsen  V.  Negley,  25  Pa. 
St.  297  (the  fact  that  a  member  of  two  firms 
writes  a  note  payable  to  himself,  signs  the 
name  of  one  firm  tliereto,  and  indorses  it  in 
his  individual  name  and  also  in  the  name  of 
the  other  firm  does  not  charge  the  holder  with 
notice  of  any  want  of  authority  in  the  part- 
ner) ;  Loeb  v.  Mellinger,  12  Pa.  Super.  Ct. 
592. 

South  Carolina. —  Duncan  v.  Clark,  2  Rich. 
687. 

Tennessee. —  Fletcher  v.  Brown,  7  Humphr. 
385. 

Vermont. —  Barrett  v.  Russell,  45  Vt.  43. 

United  States. —  National  Exeh.  Bank  v. 
White,  30  Fed.  412. 

England. —  Wintle  v.  Crowther,  1  Cromp. 
&  J.  316,  9  L.  J.  Exch.  0.  S.  65,  1  Tyrw.  210; 
Wells  V.  Masterman,  2  Esp.  731;  Wiseman  v. 
Easton,  8  L.  T.  Rep.  N.  S.  637  (a  bill  ac- 
cepted in  the  name  of  the  firm  in  the  hands 
of  a  bona  fide  holder  is  valid  against  the 
firm,  although  the  partner  who  accepted  had 
no  authority  to  do  so,  and  his  doing  so  was 
fraudulent)  ;  Sutton  v.  Gregory,  2  Paake 
N.  P.  150,  4  Rev.  Rep.  899. 

Canada. —  City  of  Glasgow  Bank  v.  Mur- 
dock,  11  U.  C.  C.  P.  138;  Henderson  v.  Car- 
veth,  16  U.  C.  Q.  B.  324;  Union  Bank  v. 
Bulmer,  10  Montreal  Leg.  N.  361  (holding 
that  where  a  partner  gives  an  accommodation 
note  in  the  firm-name  to  a  friend,  without 
authority  to  do  so,  a  holder  for  value  without 
knowledge  of  its  defective  character  can  re- 
cover thereon)  ;  Walter  v.  Molson's  Bank, 
Montreal  Q.  B.  Sept.  18,  1877  (holding  that 
a  note  made  fraudulently  by  a  partner  in  the 
partnership's  name  binds  the  partners  in  the 
hands  of  a  bona  fide  holder  for  value). 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  252. 

Belief  in  firm's  assent. —  A  partnership  note 
given  for  the  individual  debt  of  one  partner 
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holder  having  knowledge  or  notice  that  the  paper  was  issued  or  indorsed  by  a 
partner  without  the  authority  or  assent  of  his  copartners  and  for  his  individual 
benefit  or  otherwise  in  fraud  of  his  copartners.^  Nor  does  it  usuahy  atcacli 
in  favor  of  any  holder  of  the  negotiable  paper  of  a  non-trading  firm.^    Where  a 


is  binding  on  the  firm,  if  the  payee  had  good 
reason  to  believe,  and  did  really  believe,  the 
note  to  have  been  given  with  the  assent  of  the 
firm.    Cotton  v.  Evans,  21  N.  C.  284. 

A  misapplication  by  a  partner  of  the  funds 
borrowed  constitutes  no  defense  to  a  suit  for 
the  payment  of  a  note  given  therefor  in  the 
name  of  the  firm,  unless  it  is  shown  that  the 
lender  at  the  time  of  the  loan  had  knowledge 
that  the  same  was  to  be  used  for  other  than 
partnership  purposes.  Gregg  v.  Fisher,  3  111. 
App.  2C1. 

Indorsement  of  third  person  forged. — A,  the 

active  member  of  an  insolvent  firm,  made  a 
number  of  promissory  notes  in  the  firm-name 
in  favor  of  one  B,  by  whom  the  notes  pur- 
ported to  be  indorsed,  but  the  indorsements 
were  all  of  them  forged.  The  notes  were  pre- 
sented to  a  bank  and  negotiated  by  A,  who 
received  the  money  on  them,  and  a  large  part 
of  the  proceeds  were  appropriated  to  partner- 
ship purposes.  It  was  held  that,  although  the 
bank  could  not  claim  on  the  notes,  it  could 
rank  for  the  amount  of  them  as  money  paid. 
Graham  v.  Nova  Scotia  Bank,  12  Nova  Scotia 
251. 

2Q.  Alabama. —  Halstead  v.  Shepard,  23 
Ala  558. 

Florida.— 'Ls.rder  v.  MeCabe,  2  Fla.  32,  48 
Am.  Rep.  173. 

Georgia. —  Benson  v.  Dublin  Warehouse  Co., 
99  Ga.  303,  25  S.  E.  645. 

Indiana. —  Taylor  v.  Hillyer,  3  Blackf.  433, 
26  Am.  Dec.  430. 

loica. — ■  Sherwood  v.  Snow,  46  Iowa  481,  26 
Am.  Rep.  155,  the  fact  that  a  member  of  a 
firm,  in  giving  a  note  for  money  borrowed, 
used  the  form,  "  I  promise  to  pay,"  and  sub- 
scribed his  own  name,  and  then  the  firm-name 
underneath  it,  is  a  circumstance  to  be  con- 
sidered by  the  jury  in  determining  whether 
the  lender  had  notice  that  the  money  was 
borrowed  for  tlie  partner's  individual  use. 

MassadiuKclis. —  Fall  River  Union  Bank  v. 
Sturtevant,  12  Cush.  372. 

Missouri. —  Cargill  V.  Corby,  15  Mo.  425. 

Hew  York. —  Van  Voorhis  v.  Brown,  29 
N.  Y.  App.  Div.  119,  51  N.  Y.  Suppl.  440. 

'North  Carolina. —  Hartness  v.  Wallace,  lOG 
N.  C.  427,  11  S.  E.  259. 

Pennsylvania. —  Graliam  v.  Taggart,  9  Pa. 
Cas.  70,  11  Atl.  652. 

Tennessee. —  Scott  v.  Bandy,  2  Head  107. 

Vcrnunil. —  Iluntini^ton  v.  Lyman,  1  D. 
Cliipni.  438,  12  Am.  Dec.  710. 

United  l^liilcs. — MilcH  City  First  Nat.  Bank 
V.  stale  Nut.  Bank,  131  Fed.  422,  65  C.  C.  A. 
400. 

IJiiqlaiid. —  (iiilwny  v.  Matthew,  1  Campb. 
403,  10  I'liiHt  204,  10  Rev.  Rej).  289;  Wells  );. 
MnnU'i-mnu,  2  lOnp.  731;  AVi;  p.  Moulding,  2 
(ilyn  &.  J.  118  \(i/fim<:d  in  8  L.  J.  Ch.  O.  S. 
loj;  Hood  V.  AhIoii,  1  lUiHM.  '1 12,  25  IN'V. 
!{<•[..  93,  46  Eng.  Ch.  300,  38  Eng.  R(;i)riiit 
100. 
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Canada. —  Halifax  Banking  Co.  v.  Creigh- 
ton,  18  Can.  Sup.  Ct.  140  (E.  was  a  member 
of  the  firm  of  E.  &  Co.,  also  of  the  firm  of  S.  C. 
&  Co.  In  order  to  raise  money  for  the  use 
of  E.  &  Co.,  he  made  a  note  for  five  thousand 
dollars  in  the  name  of  S.  C.  &  Co.,  indorsing 
it  in  the  name  of  E.  &  Co.,  and  handing  it  over 
to  plaintiff'  bank  in  payment  of  an  overdraft 
of  E.  &  Co.  This  was  held  to  be  evidence 
enough  of  knowledge  on  the  part  of  the  bank 
to  put  it  upon  inquiry  as  to  E.'s  authority  to 
bind  S.  C.  &  Co.  by  this  paper )  ;  Quebec  Bank 
V.  Miller,  3  Manitoba  17;  McC'onnell  v.  Wil- 
kins,  13  Ont.  App.  438;  Federal  Bank  v. 
Northwood,  7  Ont.  389 ;  Hovey  v.  Cassels,  30 
U.  C.  C.  P.  230;  Harris  v.  McLeod,  14  U.  C. 
Q.  B.  164. 

Circumstances  putting  upon  inquiry. —  If  a 

creditor  knew  or  had  reasonable  ground  to  be- 
lieve that  the  money  for  which  a  note  was 
given  by  a  partner  was  not  borrowed  for  the 
use  of  the  firm,  or  the  circumstances  were 
such  as  to  put  him  upon  inquiry  and  he 
neglected  to  inquire,  the  firm  is  not  bound. 
Wagner  v.  Freschl,  56  N.  H.  495. 

Rebuttal  of  implied  authority. —  The  gen- 
eral authority  of  one  partner  to  draw  bills 
or  notes  to  charge  his  copartners  is  only  an 
implied  authority,  and  may  be  rebutted  by 
notice  of  the  absence  of  such  authority.  Car- 
gill  V.  Corby,  15  Mo.  425. 

Signature  by  one  member. —  The  fact  that 
a  note  given  by  a  partner  for  a  firm  loan,  and 
indorsed  by  him  in  the  firm-name,  was 
signed  only  by  the  partner  negotiating  the 
loan,  does  not  charge  the  lender  with  notice 
of  want  of  authority  on  the  part  of  the  part- 
ner to  execute  the  note.  Benninger  v.  Hess, 
41  Ohio  St.  64. 

Presumption  from  taking  note  for  indi- 
vidual debt. —  One  who  takes  a  firm  note  in 
payment  of  an  individual  debt  of  one  of  the 
firm  is  presumed  to  know  that  it  is  a  diversion 
of  the  firm  property,  so  as  to  preclude  his 
recovering  against  the  firm.  Bradley  v.  Nicola, 

9  Ohio  Dee.  (Reprint)  82,  10  Cine.  L.  Bui. 
373.  See  also  Gansevoort  t'.  Williams,  14 
Wend.  (N.  Y.)  133. 

In  Pennsylvania  in  an  action  on  a  promis- 
sory note  against  a  partnership  an  allidavit 
alleging  that  the  firm  note  was  used  by  one 
partner  witliout  the  knowledge  or  consent  of 
ilia  copartner  and  for  his  own  private  use  is 
sullicioiit  to  show  that  the  note  was  put  into 
circulation  by  fraud,  and  to  re(]uire  ])laintill' 
to  show  that  ho  took  the  note  before  nialurily 
and  paid  valne  for  it.  Ilazleton  First  Nat. 
Bank  r.  Kline,  11  Kulp  115. 

27.  Mix  r.  Mu/zy,  £8  Coiui.  186;  Gray  v. 
Ward,  18  III.  32. 

28.  I'caso  r.  Cole,  53  Conn.  53,  22  Atl.  681, 
55  Am.  K('|).  53;  Third  Nat.  Bank  r.  Snyder, 

10  Mo.  Ap]).  211  (a  lirni  of  mere  brokers  is 
not  a  trading  part  iiersliip)  ;  Snividy  r.  Miitlie- 
Hoii,  12  Wash.  88,  .|0  I'ac.  028,  50  Am.  St. 
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partner  makes  a  note  in  the  name  of  his  firm,  without  tlie  knowledge  or  consent 
of  liis  copartner,  and  not  in  the  course  of  partnership  business,  one  seeking,  as 
holder,  to  recover  the  amount  of  the  note  against  the  copartner,  must  show  that 
he  took  it  before  maturity,  for  vahie  and  in  good  faitli.^* 

k.  Renewals.  Tlie  implied  authority  of  a  partner  to  issue  or  transfer  the 
negotiable  paper  of  tlie  firm  extends  to  tlie  renewal  of  such  paper.^" 

1.  Demand,  Dishonor,  and  Waiver.  A  due  demand  of  payment  of  hrm  paper 
made  upon  either  partner,  and  dishonor  by  him,  will  bind  the  firm,  for  he  repre- 
sents tlie  firm.^^  So  due  notice  of  dishonor  to  either  partner  is  notice  to  all;^'^ 
and  either  partner  can  bind  the  firm  by  a  waiver  of  presentment  and  notice,''^  as 
well  as  by  desigjiating  the  place  and  method  of  notice.^*  A  partner  may  waive 
grace  on  a  firm  note  given  by  him.^^ 

10.  Guaranty  and  Suretyship  —  a.  In  General.  The  normal  partnership  is 
organized  to  carry  on  a  business  for  its  members,  and  not  to  assist  other  persons 
by  becoming  surety  for  them,  or  answerable  for  their  debts.  Hence  it  is  well 
established  that  a  partner  has  no  implied  autliority  to  bind  the  firm  by  a  contract 
of  guaranty  or  suretyship.^^  One  who  would  hold  the  firm  on  such  a  contract 
must  show  that  it  was  within  the  common  course  of  business  of  the  firm  or  within 


Rep.  877  (a  partnership  carrying  on  the 
business  of  general  contractors  and  builders 
is  a  non-trading  partnership). 

Non-commercial  character  of  firm  as  notice. 
—  One  who  accepts  from  a  member  of  a  non- 
commercial partnership  a  firm  note  signed  by 
him  and  secured  on  the  firm's  chattels  is 
charged  with  notice  that  under  the  partner- 
ship agreement  the  partner  had  no  authority 
to  execute  the  note  or  mortgage  for  the  firm. 
Snively  v.  Matheson,  12  Wash.  88,  40  Pac. 
628,  50  Am.  St.  Rep.  877. 

29.  Clark  v.  Dearborn,  6  Duer  (N.  Y.)  309 
(mere  proof  that  the  paper  "was  passed  to 
the  plaintiff  for  goods  sold,"  or  that  it  "  was 
left  with  the  plaintifi'  as  collateral  security," 
is  not  sufficient)  ;  Hogg  v.  Skeen,  18  C.  B. 
N.  S.  426,  11  Jur.  N.  S.  244,  34  L.  J.  C.  P. 
152,  11  L.  T.  Rep.  N.  S.  709,  13  Wkly.  Rep. 
383,  114  E.  C.  L.  426  [explaining  Musgrave 
V.  Drake,  5  Q.  B.  185,  Dav.  &  M.  347,  7  Jur. 
1015,  13  L.  J.  Q.  B.  16,  48  E.  C.  L.  185]. 

30.  Arizona. —  Charles  T.  Hayden  Milling 
Co.  V.  Lewis,  (1891)  32  Pac.  263. 

Illinois. —  Hurd  v.  Haggerty,  24  111.  171,  a 
partner  who  has  given  his  individual  note 
for  a  firm  debt  may  renew  it  by  giving  a  firm 
note. 

Kansas. —  Barber  v.  Van  Horn,  54  Kan.  33, 
36  Pac.  1070. 

Kentucky. —  National  Exeh.  Bank  v.  Wil- 
gus,  95  Ky.  309,  25  S.  W.  2,  15  Ky.  L.  Rep. 
763,  the  renewal  note  is  only  evidence  of  the 
original  transaction. 

Neio  York.—  Flour  City  Nat.  Bank  v.  Wid- 
ener,  163  N.  Y.  276,  57  iST.  E.  471  [affirming 
24  N.  Y.  App.  Div.  330,  48  N.  Y.  Suppl. 
492]  ;  Nealis  v.  Adier,  19  Abb.  N.  Cas.  385 
[reversed  on  other  grounds  in  19  Abb.  N.  Cas. 
389,  25  N.  Y.  Wkly.  Dig.  19]. 

Ohio. —  McKee  v.  Hamilton,  33  Ohio  St.  7 ; 
Horsey  v.  Heath,  5  Ohio  353. 

Pennsylvania. —  Saylor  v.  Merchants'  Exeh. 
Bank,  1  Walk.  328. 

Tennessee. —  Union  Bank  v.  Eaton,  5 
Humphr.  499. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  253. 


Note  for  benefit  of  one  partner. —  A  note 
given  by  a  firm  for  the  debt  of  one  partner 
may  be  renewed  by  any  one  of  the  partners 
without  altering  the  firm's  liability.  Midland 
Nat.  Bank  v.  Schoen,  123  Mo.  650,  27  S.  W. 
547.  And  one  partner  may  renew  a  note 
given  for  his  individual  benefit,  but  which 
was  signed  in  the  partnership  name  by  his 
only  copartner,  with  the  understanding  that 
the  loan  was  made  on  the  credit  of  the  firm. 
Tilford  V.  Ramsey,  37  Mo.  563.  But  one  part- 
ner cannot  bind  the  firm  by  signing  the  firm- 
name  to  a  note  given  in  renewal  of  a  premium 
note  given  by  such  partner  in  the  firm's  name 
for  a  policy  of  insurance  on  his  individual 
property.  Lime  Rock  F.  &  M.  Ins.  Co.  v. 
Treat,  58  Me.  415. 

31.  Brown  v.  Turner,  15  Ala.  832;  Gates 
V.  Beeeher,  60  N.  Y.  518,  19  Am.  Rep.  207; 
Forthouse  v.  Parker,  1  Campb.  82,  10  Rev. 
Rep.  637;  Michigan  Bank  v.  Gray,  1  U.  C. 
Q.  B.  422.  See  Commercial  Papee,  7  Cye. 
1002. 

32.  Hubbard  v.  Matthews,  54  N.  Y.  43,  13 
Am.  Rep.  562 ;  Miser  v.  Trovinger,  7  Ohio  St. 
281.    See  Commercial  Paper,  7  Cyc.  1075. 

33.  Hays  v.  Citizens'  Sav.  Bank,  101  Ky. 
201,  40  S.  W.  573,  19  Ky.  L.  Rep.  367  (hold- 
ing that  a  bank  cashier  who  fails  to  pro- 
test a  bill  of  exchange  drawn  by  a  firm  of 
which  he  is  a  member  is  presumed  to  have 
waived  protest  as  to  his  firm)  ;  Farmers,  etc.. 
Bank  v.  Lonergan,  21  Mo.  46;  Driggs  v. 
Driggs,  11  N.  Y.  St.  256.  See  also  Com- 
mercial Paper,  7  Cyc.  1125. 

34.  Nutt  V.  Hunt,  4  Sm.  &  M.  (Miss.)  702; 
Windham-  County  Bank  v.  Kendall,  7  R.  I. 
77. 

35.  Pierce  v.  Jackson,  21  Cal.  636. 

36.  Alabama. —  Mauldin  v.  Mobile  Branch 
Bank,  2  Ala.  502;  Rolston  v.  Click,  1  Stew. 
526. 

Colorado. —  Lewin  v.  Barry,  15  Colo.  App. 
461,  63  Pac.  121. 

Delaware. —  Mayberry  v.  Bainton,  2  Harr. 
24. 

Iowa. —  Seeberger  v.  Wyman,  108  Iowa  527, 
79  N.  W.  290. 
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the  previous  course  of  dealing  between  the  parties,^  that  it  was  actually  author- 
ized bj  the  lirin/*^  or  that  it  has  been  ratified  by  the  other  partners/*'''  liatitication 
or  authorization  is  not  to  be  presumed,  but  must  be  proved/^  although  it  may  be 


Kansas. —  McCormick  Harvesting-Mach.  Co. 
V.  Eeiner,  4  Kan.  App.  725,  46  Pac.  539. 

Maine. —  Rollins  v.  Stevens,  31  Me  454. 

Massachusetts. —  Sweetser  v.  French,  2 
Gush.  309,  48  Am.  Dec.  666,  one  partner  can- 
not, by  his  individual  act,  bind  the  firm  as 
the  guarantor  of  the  debt  of  another. 

Minnesota. —  Van  Dyke  v.  Seelye,  49  Minn. 
557,  52  N.  W.  215;  Osborne  v.  Thompson,  35 
Minn.  229,  28  N.  VV.  260;  Osborne  v.  Carr, 
30  Minn.  25,  13  N.  VV.  922;  Selden  v.  Bank 
of  Commerce,  3  Minn.  166,  if  a  firm  has  a 
debt  against  a  third  party,  a  partner  may 
have  power  to  assign  it  in  the  course  of  the 
firm  business  and  for  the  benefit  of  the  firm, 
but  he  has  no  authority  on  that  transfer  to 
bind  ths  firm  by  a  guaranty  thereof. 

Mississippi. —  Vaiden  v.  Hawkins,  (1889) 
6  So.  227;  Moore  v.  Stevens,  60  Miss.  809; 
Langan  v.  Hewett,  13  Sm.  &  M.  122. 

Missouri. —  Kelley-Goodfellow  Shoe  Co.  v. 
Long-Bell  Lumber  Co.,  86  Mo.  App.  438. 

Islew  York. —  Pinckney  v.  Keyler,  4  E.  D. 
Smith  469;  Boyd  v.  Plumb,  7  Wend.  309. 

Oregon. —  Charman  t.  McLane,  1  Orsg.  339. 

Pennsylvania. —  Shaaber  v.  Bushong,  105 
Pa.  St.  514;  Hamill  v.  Purvis,  2  Penr.  &  W. 
177;  Sutton  v.  Irwine,  12  Serg.  &  R.  13. 

Texas. —  Olive  v.  Morgan,  8  Tex.  Civ.  App. 
654,  28  S.  W.  572. 

Virginia. —  Gordon  V.  Funkhouser,  100  Va. 
675,  42  S.  E.  677. 

Wisconsin. — ^Avery  v.  Rowell,  59  Wis.  82, 
17  N.  W.  875. 

England. —  Duncan  v.  Lowndes,  3  Campb. 
478,  14  Rev.  Rep.  815;  Brettel  r.  Williams, 
4  Exch.  623,  19  L.  J.  Exch.  121. 

Canada. — Stewart  v.  Parker,  18  N.  Brunsw. 
223;  Marks  v.  Wright,  1  N.  Brunsw.  174. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  256. 

Individual  note  indorsed  by  firm. —  Where 
a  note  is  executed  as  the  individual  note  of 
one  of  the  partners,  and  a  guaranty  of  the 
firm  is  indorsed  thereon,  it  is  prima  facie 
evidence  of  an  individual  debt,  and  not  the 
debt  of  the  firm.  Davis  v.  Blaekwell,  5  III. 
App.  32.  But  see  Coursey  v.  Baker,  7  Harr. 
&  J.  (Md.)  28. 

37.  loiiM. —  Pipestone  First  Nat.  Bank  v. 
Rowley,  92  Iowa  530,  61  N.  W.  195;  Fornes 
V.  Wright,  91  Iowa  392,  59  N.  Y.  51  ;  Du- 
Iniquc  I'^irst  Nat.  Bank  v.  (Jarjionlor,  41  Towa 
5 IS,  whore  the  jiai-lnors  conducted  a  giMieral 
exchange  and  d<'i)osit  bunk. 

Maasachusctls. —  Swoetsor  v.  Frpuch,  2 
CuHh.  309,  48  Am.  Doc.  666,  a  precedent  nu- 
lliority  of  a  j)arlnor  to  nign  tlie  (Irni-uaine 
MS  gii:ir!nilor  to  ihe  de!)t  of  another  may  be. 
iiiiplicd  from  the  coniinon  course  of  business 
of  tlif  firm  or  the  j)i-evious  conrso  of  dealing 
between  the  parties. 

Michigan. — Cameron  v.  Blackman,  30  Mich. 
108,  it  Ih  ecrtiiitily  usuiil  and  proper  for 
merchiintH  in  (lillVreiit  lincH  of  biisincHM  to 
(leal  willi  <'acli  otiier  on  just  such  iinil-m)) 
credilH,  and  to  fiirtiisli  each  other'H  cuHtoincra 
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articles  which  are  charged  to  the  merchant 
and  not  to  the  buyer,  and  to  settle  their 
balances  accordingly. 

Oklahoma. —  McNeal  v.  Gossard,  6  Okla. 
363,  50  Pac.  159,  the  rediscounting  of  com- 
mercial paper  is  within  ths  scope  of  business 
of  a  banking  firm,  and  the  power  of  redis- 
counting implies  and  carries  with  it  the 
power  to  guarantee  the  payment  of  undertak- 
ings rediscounted. 

Pennsylvania. —  Sutton  v.  Irwine,  12  Serg. 
&  R.  13. 

Virginia. —  Jordan  v.  Miller,  75  Va.  442. 
Canada. —  Day  v.  McLeod,  18  U.  C.  Q.  B, 
256. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  256. 

Extent  of  partner's  power. —  One  member 
of  a  firm  has  no  authority  to  bind  his  firm 
by  a  guaranty  of  commercial  paper  of  a  third 
person,  even  when  such  firm-  is  interested  in 
the  transaction,  unless  such  guaranty  is 
necessary  for  carrying  on  the  business  of 
the  firm  in  the  ordinary  way.  Clarke  v. 
Wallace,  1  N.  D.  404,  48  N.  W.  339,  26  Am. 
St.  Rep.  636. 

38.  Cunningham  v.  Lamar,  51  Ga.  574; 
Mechanics'  Bank  v.  Livingston,  33  Barb. 
(N.  Y.)  458  [affirmed  in  33  Barb.  465]; 
Boyd  V.  Plumb,  7  Wend.  (N.  Y.)  309,  the 
word  "  surety  "  added  to  the  name  of  the  firm 
easts  the  burden  of  proof  upon  the  holder 
to  show  that  the  bill  was  drawn  with  the 
assent  of  all  the  partners. 

39.  Seeberger  v.  Wyman,  108  Iowa  527,  79 
N.  W.  290;  Clark  v.  Hyman,  55  Iowa  14,  7 
N.  W.  386,  39  Am.  Rep.  160;  Sutton  v.  Ir- 
wine, 12  Serg.  &  R.  (Pa.)  13. 

40.  Illinois. —  IMarsh  v.  Thompson  Nat. 
Bank,  2  111.  App.  217. 

Indiana. —  Love  v.  Payne,  73  Ind.  80,  38 
Am.  Rep.  111. 

Missouri. —  Kelley-Goodfellow  Shoe  Co.  v. 
Long-Bell  Lumber  Co.,  86  Mo.  App.  438. 

New  York. —  Pinckney  r.  Keylar,  4  E.  D. 
Smith  469  (to  bind  a  partnership  to  the  pay- 
ment for  goods  delivered  to  third  persons, 
it  is  not  enough  to  show  that  one  of  the 
partners  requested  the  furnishing  of  the 
goods  to  such  third  persons)  ;  Mercein  v. 
Andrus,  10  Wend.  401. 

Tennessee. — McGuire  f.  Blanton,  5  Humphr. 
361,  the  ])ower  to  sign  the  firm-name,  by  in- 
dorsement, for  acconiniodalion  pur])oses, 
would  not  authorize  the  signature  of  the 
firm-name  on  the  fnce  of  the  note,  as  an  un- 
conditional and  distinct  surety. 

Vnilcd  *SV(r/r.s.— Moran  r.  Prather,  23  Wall. 
■192,  23  L.  ed.  121,  the  right  of  a  partner 
fo  sign  the  firin-name  to  a  contract  of  in- 
(lenmity  in  favor  of  third  persons  must  be 
utrictly  ])roved,  but  not  necesHarily  by  a 
written  authority  to  him. 

.S(<o  38  Cent.  Dig.  tit.  "  Partnership," 
fiS  '256.  288. 

The  taking  of  a  jiidpimont  by  one  member 
of  a  firm,  in  favor  of  tlic  firm,  for  an  amount 
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establislied  by  circnmstances  and  conduct,  as  well  as  by  express  statements."  The 
partner  executing  an  unauthorized  contract  of  guaranty  or  suretyship  in  the 
lirin-narae  is  bound  thereby .^^  An  agreement  on  behalf  of  a  firm  to  indenuiify  a 
third  party  for  becoming  its  surety  is  not  one  of  guaranty  or  suretyship,  and 
therefore  is  not  subject  to  the  rules  above  stated.^^ 

b.  Aeeommodation  Aeceptanee  or  Indorsement.  The  acceptance  or  indorse- 
ment of  negotiable  pa|ier  for  the  accommodation  of  another  is  a  form  of  surety- 
ship, and  hence  not  within  the  implied  powers  of  a  partner.**  Such  nse  of  the 
lirm-name  by  a  partner,  however,  may  be  authorized  or  ratified.*^  If  the  accom- 
modation character  of  the  signature  does  not  appear  upon  the  face  of  the  paper, 
and  tlie  linn  is  a  trading  partnership,  it  will  be  liable  to  a  hona  fide  holder  of  the 
paper.*^  When  a  partnership  becomes  an  acconnnodation  indorser,  the  liability 
of  its  members  is  joint,  and  not  several.  Hence,  if  a  cosurety  is  compelled  to  pay 
the  paper,  he  can  recover  from  the  firm  only  one  half.*''' 

11.  Submission  to  Arbitration.  It  is  generally  held  that  the  power  to  bind 
one's  copartners  to  submit  a  firm  controversy  to  arbitration  does  not  flow  from  the 


which  included  a  debt  owing  to  a  third  per- 
son, is  not  evidence  of  a  contract  by  tlie  firm 
to  pay  the  debt  of  such  third  person.  Mc- 
Quewans  r.  Hamlin,  35  Pa.  St.  517. 

41.  Clark  v.  Hyman,  55  Iowa  14,  7  N.  W. 
386,  39  Am.  Eep.  160;  Bloom  v.  Stern,  23 
La.  Ann.  747;  Sweetser  f.  French,  2  Cusli. 
(Mass.)  309,  48  Am.  Dec.  66G.  Compare 
Ex  p.  Nolte,  2  Glyn  &  J.  295. 

42.  Gunderson  i;.  Hasterlik,  100  111.  App. 
429;  Boyd  i:  Plumb,  7  Wend.  (N.  Y.)  309. 
See  also  MePhee  v.  McPhee,  19  Ont.  C03, 
holding  that  a  partner  who  indorsed  in  his 
individual  name  a  non-negotiable  note  made 
by  his  partner  individually  was  liable  as  a 
guarantor. 

43.  Dow  V.  Smith,  8  Ga.  551;  Durant  v. 
Rogers,  87  111.  508;  Wilkins  v.  Pearce,  5  Den. 
(N.  Y.)  341  [affirmed  in  2  N.  Y.  469]. 

44.  Alabama. —  Lang  v.  Waring,  17  Ala. 
145. 

Connecticut. —  New  York  Firemen  Ins.  Co. 
V.  Bennett,  5  Conn.  574,  13  Am.  Dec.  109. 

District  of  Columbia. —  Presbrey  v.  Thomas, 
1  App.  Cas.  171. 

Georgia.— American  Exch.  Nat.  Bank  v. 
Georgia  Constr.,  etc.,  Co.,  87  Ga.  651,  13  S.  E. 
505. 

loica. —  Whitmore  v.  Adams,  17  Iowa  567. 

Kentucky. —  Chenowitli  v.  Chamberlin,  6 
B.  Mon.  60,  43  Am.  Dec.  145. 

Maine. —  Darling  v.  March,  22  Me.  184,  the 
assent  of  all  the  partners  may  be  inferred 
from  evidence  of  frequent  interchanges  of  sig- 
natures between  the  maker  and  the  indorsing 
firm  for  a  long  time. 

Michigan. —  Heffron  v.  Hanaford,  40  Mich. 
305. 

Mississippi. —  Bloom  v.  Helm,  53  Miss.  21 
(an  accommodation  acceptance)  ;  Andrews  v. 
Planters'  Bank,  7  Sm.  &  M.  192,  45  Am.  Dec. 
300. 

A'ejp  Forfc.— Smith  v.  Weston,  159  N.  Y. 
194,  54  N.  E.  38  [affirming  88  Hun  25,  34 
N.  Y.  Suppl.  557];  Fielden  v.  Lahens,  2  Abb. 
Dec.  Ill,  3  Transcr.  App.  218,  6  Abb.  Pr. 
N.  S.  341  [modifying  9  Bosw.  463]  ;  Early 
V.  Reed,  6  Hill  12";  Hawks  v.  Munger,  2  Hill 
200;  Wilson  v.  Williams,  14  Wend.  146,  28 


Am.  Dee.  518  (in  such  cases  the  indorsers 
are  sureties,  and  the  taker  of  the  paper  is 
chargeable  with  notice)  ;  Rochester  Bank  v. 
Bowen,  7  Wend.  158;  Laverty  v.  Burr,  1 
Wend.  529;  Scliermerliorn  v.  Schermerhorn,  1 
Wend.  119;  Foot  v.  Sabin,  19  Johns.  154,  10 
Am.  Dee.  208. 

Pennsylvania. —  Bowman  v.  Cecil  Bank,  3 
Grant  33,  a  partner  is  not  an  agent  for  his 
copartner,  to  indorse  other  than  partnership 
paper. 

Tennessee. —  State  Bank  v.  Saffarrans,  3 
Humphr.  597 ;  Whaley  v.  Moody,  2  Humphr. 
495;  Berryhill  v.  Mcltee,  1  Humphr.  31. 

United  States. — Ft.  Madison  Bank  v.  Alden, 
129  U.  S.  372,  9  S.  Ct.  332,  32  L.  ed.  725; 
In  re  Irving,  13  Fed.  Cas.  No.  7,074,  17  Nat. 
Bankr.  Reg.  22. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  257. 

45.  Steuben  County  Bank  v.  Alberger,  101 
N.  Y.  202,  4  N.  E.  341;  Baldwin's  Bank  v. 
Morris,  17  N.  Y.  Suppl.  286  [a/firmed  in  144 
N.  Y.  637,  39  N.  E.  493]  (the  ratification  of 
an  unauthorized  indorsement  of  a  note  in  the 
firm-name,  made  by  one  of  the  partners,  gives 
such  partner  an  implied  authority  to  indorse 
the  renewals  of  the  same  note)  ;  Trullinger 
V.  Corcoran,  81*  Pa.  St.  395  (a  firm  is  bound 
by  an  indorsement  which  was  represented  to  be, 
and  was,  for  the  benefit  of  the  firm,  although 
apparently  aeeommodation)  ;  Dundass  v.  Gal- 
lagher, 4  Pa.  St.  205  (assent  may  be  pre- 
sumed from  circumstances)  ;  Flemming  f.Pres- 
cott,  3  Rich.  (S.  C.)  307,  45  Am.  Dec.  766. 

46.  Reed  v.  Bacon,  175  Mass.  407,  56  N.  E. 
716;  Catskill  Bank  v.  Stall,  13  Wend. 
(N.  Y.)  364  [affirmed  in  18  Wend.  466]; 
Hawes  v.  Dunton,  1  Bailey  (S.  C.)  146,  19 
Am.  Dee.  603.  Compare  Pooley  v.  Whitmore, 
10  Heisk.  (Tenn.)  629,  27  Am.  Rep.  733,  hold- 
ing that  whether  a  firm  can  be  held  liable 
to  a  bona  fide  holder,  without  notice,  on  a 
note  indorsed  in  its  name  by  a  member  for 
his  own  accommodation,  depends  on  the 
nature  of  the  business,  the  usage  of  the  trade, 
and  the  course  of  dealing  of  the  particular 
firm. 

47.  Clipperton  v.  Spettigue,  15  Grant  Ch. 
(U.  C.)  269. 
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relation  of  partnership.^  Some  courts  have,  however,  conceded  this  power  to  a 
partner,  wlien  its  exercise  does  not  require  tlic  execution  of  a  ticaled  instrument/* 
Tliere  is  no  dissent  from  tlie  view  that  its  exercise  by  a  partner  may  be  authorized 
or  ratified  by  his  copartners,^"  and  tiiat  its  unauthorized  exercise  binds  him,  even 
though  the  others  are  not  bound.^^ 

12.  Judgment  by  Confession  or  Consent  —  a.  In  General.  The  partnership 
relation  does  not  confer  upon  a  partner  an  implied  authority  to  bind  his  copart- 
ner by  a  confession  of  judgment  against  the  firm,  nor  to  consent  that  a  judgment 
be  entered  against  the  firm,  even  for  a  firm  debt.^^    Much  less  has  he  authority  to 


48.  Alabama. —  Fancher  v.  Bibb  Furnace 
Co.,  80  Ala.  481,  2  So.  2G8. 

California. —  .Jones  v.  Bailey,  5  Cal.  345. 
Massachusetts. —  Horton  v.  Wilde,  8  Gray 
425. 

Michigan. —  Backus  v.  Coyne,  35  Mich.  5 ; 
Buehoz  V.  Grandjean,  1  Mich.  367. 

Minnesota. —  Walker  v.  Bean,  34  Minn.  427, 
26  N.  W.  232. 

New  York. — Harrington  v.  Higham,  15 
Barb.  524,  13  Barb.  660;  Brink  v.  New  Am- 
sterdam F.  Ins.  Co.,  5  Rob.  104,  a  reference 
to  third  parties  of  the  extent  of  damage 
caused  by  a  fire  is  not  submission  to  arbi- 
tration and  one  partner  may  bind  the  firm 
by  such  reference  without  the  assent  of  his 
copartners. 

Ohio. —  Stall  V.  Glascoe,  1  Ohio  Dec.  (Ee- 
print)  58,  1  West.  L.  J.  397,  where  suit  was 
brought  against  the  firm,  and  the  only  part- 
ner appearing  assented  to  the  entry  of  an 
order  referring  the  claim  to  arbitration,  the 
award  thereunder  was  binding  upon  the  de- 
faulting partner. 

Rhode  Island. —  Tillinghast  v.  Gilmore,  17 
R.  I.  413,  22  Atl.  942. 

Vermont. —  St.  Martin  V.  Thrasher,  40  Vt. 
460;  Boynton  v.  Boynton,  10  Vt.  107. 

Virginia. —  Wood  V.  Shepherd,  2  Patt.  &  H. 
442. 

United  States. — Karthaus  v.  Yllas  y  Ferrer, 
1  Pet.  222,  7  L.  ed.  121. 

England. —  Stead  v.  Salt,  3  Bing.  101,  10 
Moore  C.  P.  389,  3  L.  J.  C.  P.  0.  S.  175,  28 
Rev.  Rep.  602,  11  E.  C.  L.  58;  Adams  v.  Bank- 
art,  1  C.  M.  &  R.  681,  1  Gale  48,  4  L.  J.  Exch. 
69,  5  Tyrw.  425 ;  Hatton  v.  Royle,  3  H.  &  N. 
500,  27  L.  J.  Exch.  486. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  258. 

Reason  for  rule. —  This  power  is  not  neces- 
sary to  the  ordinary  conduct  of  partnership 
business,  and  its  exercise  is  not  to  be  en- 
couiagod,  as  it  ousts  the  regular  tribunals  of 
th<'ir  jurisdiction  and  cuts  off  or  limits  the 
riglit  of  ajjjjoal.  Harrington  v.  Higham,  13 
Barb.  (N.  Y.)  600. 

49.  Hallack  v.  March,  25  111.  48;  Southard 
V.  Steele,  3  T.  1!.  Moii.  (Ky.)  435;  Gay  v. 
Wnltinan,  89  Pa.  St.  453;  Taylor  v.  Coryell, 
12  Scrg.  &,  R.  (I'a.)  213;  Alexander  i;.  Mul- 
hall,  1  Tex.  lliirop.  ('as.  704. 

50.  Davis  v.  IJcrgcr,  54  Mich.  052,  20  N.  W. 
62!);  Buclianaii  v.  Curry,  I!)  .Joliiis.  (N.  V.) 
137,  10  Am.  \h'v.  200;  Tlionias  Atiu-rtoii,  10 
CAi.  1).  185,  48  1>.  J.  Ch.  370,  40  L.  T.  i!ep- 
N.  K.  77.  S<'e  rIho  IVlcrs  v.  Pcircc,  8  MaHS. 
;i«H. 

51.  AniiHtrorig  v.  RobinHoii,  5  (i!ill  &  .1. 
(Mil.)  '112;  llMrringtoii  v.  Higliniii,  15  Barl). 
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(N.  Y.)  524;  Strangford  v.  Green,  2  Mod. 
227,  86  Eng.  Reprint  1041. 

52.  Colorado. —  Buchanan  v.  Scandia  Plow 
Co.,  6  Colo.  App.  34,  39  Pac.  899. 

Delaware. —  Seal  v.  Seal,  1  Houst.  510. 

District  of  Columbia. —  Harper  v.  Cunning- 
ham, 8  App.  Cas.  430. 

Illinois.— Sloo  V.  State  Bank,  2  111.  428; 
Bauer  Grocer  Co.  v.  McKee  Shoe  Co.,  87  111. 
App.  434  (holding  that  a  judgment  confessed 
by  a  surviving  partner,  while  void  as  against 
the  estate  of  the  deceased  partner,  may  be 
satisfied  out  of  firm  assets)  ;  Chicago  Trust, 
etc..  Bank  v.  Kinnare,  67  111.  App.  180  [re- 
versed on  other  grounds  in  174  111.  358,  51 
N.  E.  607]. 

Indiana. — Davenport  Mills  Co.  v.  Chambers, 
146  Ind.  156,  44  N.  E.  1109;  Barlow  v.  Reno, 
1  Blackf.  252. 

Iowa. —  North  v.  Mudge,  13  Iowa  496,  81 
Am.  Dec.  441 ;  Edwards  v.  Pitzer,  12  Iowa 
607;  Christy  v.  Sherman,  10  Iowa  535. 

Missouri. —  Burr  v.  Mathers,  51  Mo.  App. 
470;  Fairbanks  v.  Kraft,  43  Mo.  App.  121. 

New  Jersey. —  Ellis  v.  Ellis,  47  N.  J.  L.  69. 

New  York. —  Murray  V.  Gerety,  11  N.  Y. 
Suppl.  205,  25  Abb.  N.  Cas.  101;  Binney  v. 
Le  Gal,  1  Abb.  Pr.  283;  Everson  v.  Gehrman, 
1  Abb.  Pr.  167,  10  How.  Pr.  301;  Crane  v. 
French,  1  Wend.  311. 

Oregon. —  Richardson  v.  Fuller,  2  Oreg.  179. 

South  Carolina. —  Mills  v.  Dickson,  6  Rich. 
487. 

Vermont. —  Shedd  v.  Brattleboro  Bank,  32 
Vt.  709. 

Wisconsin. —  Remington  v.  Cummings,  5 
Wis.  1.38. 

England. —  Rathbone  v.  Drakeford,  6  Bing. 
375,  8  L.  J.  C.  P.  O.  S.  117,  4  M.  &  P.  57, 
19  E.  C.  L.  174;  Hambridge  v.  De  la  Crou6e, 
3  C.  B.  742,  4  D.  &  L.  460,  10  Jur.  1096,  IG 
L.  J.  C.  P.  85,  54  E.  C.  L.  742;  Wcall  v. 
James,  68  L.  T.  Rep.  N.  S.  54,  5  Reports  157. 

Canada. —  HuiT  v.  Cameron,  1  Out.  Pr.  255; 
Holme  f.  Allan,  Taylor  ( U.  C.)  348.  See 
also  Joyce  v.  Murray,  (Mich.  T.  6  Vict.) 
K.  &  J.'  Dig.  072.  Com  pure  Brown  );.  Ciuq- 
mars,  2  Out.  Pr.  205,  holding  that  where 
eighteen  months  have  olapsocl  since  a  juilg- 
niont  entered  on  a  cognovit  signed  by  one  lin.s 
been  acted  upon,  and  it  seems  most  |)rol)ablc 
(hat  (lie  otlier  ])artner  was  an  assenting  parly, 
Ihc  conrL  will  refuse  to  set  aside  the  judg- 
ment. 

See  3S  Cent.  Dig.  tit.  "  Pari  nersliip,"  S  259. 

In  Louisiana  it  has  been  bold  that  a  coni- 
meicial  jiarliier  may  confess  judgment  in  be- 
half of  the  llrm.  '  WilmiiL  r.  The  Ouachita 
lielle,  32  La.  Ann.  (107. 
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confess  judgment  against  the  firm  for  his  individual  debt.^^  Such  a  judgment  is 
generally  held  binding  on  the  partner  executing  a  warrant  of  attorney  therefor, 
or  otherwise  responsible  for  the  judgment/'*  and  it  will  be  binding  upon  all  the 
partners,  in  case  their  ratiKcation  or  assent  is  shown.^^ 

b.  Who  May  Attack  Validity.  A  judgment  entered  by  confession  against  a 
firm,  upon  a  firm  debt,  on  the  warrant  of  attorney  or  consent  executed  by  one 
partner  in  the  lirm-name,  but  without  actual  authority  of  his  copartners,  is  not 
absolutely  void,  but  is  voidable  only  at  the  election  of  the  non-assenting  partners, 
and  hence  cannot  be  impeached  by  a  creditor  of  the  lirm,^'^  unless  it  is  actually 
fraudulent.^'' 


In  New  York  the  statute  (Code  Civ.  Proc. 
§  738)  which  provides  for  the  entry  of  judg- 
ment upon  a  written  ofi'er  of  defendant  does 
not  authorize  one  partner  to  bind  his  copart- 
ners by  an  offer  of  judgment  against  them  or 
against  the  firm.  Rich  v.  Roberts,  10  N.  Y. 
Suppl.  915,  18  N.  Y.  Civ.  Proc.  205;  Garrison 
r.  Garrison,  67  How.  Pr.  271.  See  also 
Bridenbecker  v.  Mason,  16  How.  Pr.  203. 

In  Pennsylvania  the  rule  is  that  a  judgment 
confessed  by  one  partner  in  the  name  of  the 
firm  for  a  firm  debt  is  good  against  the  part- 
ner confessing  it  and  under  it  partnership 
property  may  be  taken  in  execution.  Adams 
V.  James  L.  Leeds  Co.,  195  Pa.  St.  70, 
45  Atl.  666;  Evans  v.  Watts,  192  Pa.  St. 
112,  43  Atl.  464;  Franklin  v.  Morris, 
154  Pa.  St.  152,  26  Atl.  364;  Boyd  v. 
Thompson,  153  Pa.  St.  78,  25  Atl.  769, 
34  Am.  St.  Rep.  685;  McCleery  v.  Thomp- 
son, 130  Pa.  St.  443,  18  Atl.  735;  McDonald 
V.  Simcox,  98  Pa.  St.  619;  Ross  v.  Hornell,  84 
Pa.  St.  129;  Meily  v.  Wood,  71  Pa.  St.  488, 

10  Am.  Rep.  719;  Grier  v.  Hood,  25  Pa.  St. 
430;  Harnett's  Appeal,  2  Walk.  355;  Myers 
V.  Sprenkle,  20  Pa.  Super.  Ct.  549;  Gardner 
V.  Aystin,  14  Pa.  Co.  Ct.  549 ;  Budd  v.  Shock, 

11  Pa.  Co.  Ct.  480;  Palmer  v.  Taggart,  1 
Chest.  Co.  Rep.  107;  Pottery  Co.  v.  Ginder,  2 
Lane.  L.  Eev.  345;  McKenna's  Estate,  11 
Phila.  84:  Corson  v.  Beans,  3  Phila.  433. 
Compare  Stevens  v.  Diehl,  127  Pa.  St.  416,  17 
Atl.  985.  But  such  a  judgment  is  not  bind- 
ing upon  a  partner  who  does  not  consent 
thereto  individually  nor  upon  his  real  or  per- 
sonal estate.  Franklin  v.  Morris,  supra; 
Boyd  r.  Thompson,  supra;  McNaughton's  Ap- 
peal, 101  Pa.  St.  550;  Grier  V.  Hood,  25  Pa. 
St.  430;  Hershey  v.  Fulmer,  3  Pa.  Co.  Ct. 
442;  Hoover  v.  Diffenderfer,  5  Lane.  L.  Rev. 
245. 

Confession  or  warrant  to  confess  under  seal. 

—  One  partner  cannot  bind  liis  copartner  by 
a  warrant  of  attorney  under  seal  to  confess  a 
judgment,  unless  specially  authorized.  Rem- 
ington V.  Cummings,  5  Wis.  138.  Compare 
Alexander  v.  Alexander,  85  Va.  353,  7  S.  E. 
335,  1  L.  R.  A.  125.  In  Pennsylvania,  how- 
ever, it  has  been  hold  that  a  partner  may  bind 
a  firm  by  a  confession  of  judgment  under  seal, 
in  the  firm-name.  Hershey  v.  Fulmer,  3  Pa. 
Co.  Ct.  442.  Compare  Cash  r.  Tozer,  1  Watts 
&  S.  (Pa.)  519;  Palmer  v.  Taggart,  1  Chest. 
Co.  Rep.  (Pa.)  107.  And  it  has  also  been 
held  in  this  state  that  a  partner  by  a  warrant 
of  attorney  under  seal  may  confess  a  judg- 
ment against  the  firm  for  a  firm  debt  which 


will  justify  the  levy  and  sale  of  the  property 
of  the  firm  and  his  own  in  payment  thereof. 
Boyd  V.  Thompson,  153  Pa.  St.  78,  25  Atl. 
769,  34  Am.  St.  Rep.  685;  Pottery  Co.  v. 
Ginder,.  2  Lane.  L.  Rev.  (Pa.)  345.  Compare 
Perth  Ambov  Terra  Cotta  Co.'s  Appeal,  124 
Pa.  St.  367,  17  Atl.  4. 

53.  McNaughton's  Appeal,  101  Pa.  St.  550; 
Heft  V.  Basford,  2  Pa.  Co.  Ct.  278;  Williams 
V.  Jones,  7  Kulp  (Pa.)  386. 

54.  Davenport  Mills  Co.  v.  Chambers,  146 
Ind.  156,  44  N.  E.  1109;  North  v.  Mudge,  13 
Iowa  496,  81  Am.  Dec.  441  (holding  also  that 
the  judgment  bars  another  action  for  the  same 
cause  against  the  firm)  ;  St.  John  v.  Holmes, 
20  Wend.  (N.  Y.)  609,  32  Am.  Dec.  603; 
Adams  v.  James  L.  Leeds  Co.,  195  Pa.  St.  70, 
45  Atl.  666;  Lehman  Mach.  Co.  v.  Rood,  5 
Pa.  Dist.  655,  8  Kulp  264;  Heft  v.  Basford, 
2  Pa.  Co.  Ct.  278. 

In  Delaware  the  judgment  is  not  binding 
upon  either  partner.  Seal  v.  Seal,  1  Houst. 
516;  Hickman  v.  Branson,  1  Houst.  429. 

55.  Iowa. — Edwards  v.  Pitzer,  12  Iowa  607. 
Nebraska.' —  Werner  v.  Her,  54  Nebr.  576, 

74  N.  W.  833. 

Pennsylvania. —  Overton  v.  Tozer,  7  Watts 
331 ;  Hoover  v.  Diflenderfer,  5  Lane.  L.  Rev. 
245;  Jackson  v.  Roddy,  2  Pittsb.  Leg.  J.  183; 
Miller  v.  Wagner,  24  Pittsb.  Leg.  J.  N.  S.  458. 

South  Carolina. —  Bivingsville  Cotton  Mfg. 
Co.  V.  Bobo,  11  Rich.  386. 

Virginia. — Alexander  v.  Alexander,  85  Va. 
353,  7  S.  E.  33.5,  1  L.  R.  A.  125. 

England.— Brutton  v.  Burton,  1  Chit.  707, 
18  E.  C.  L.  385. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  259,  289. 

56.  Farwell  v.  Huston,  151  111.  239,  37 
N.  E.  864,  42  Am.  St.  Rep.  237  [affirming  42 
111.  App.  291];  Young  v.  Clapp,  147  111.  176, 
32  N.  E.  187,  35  N.  E.  372;  Browne  v.  Cassem, 
74  111.  App.  305;  Rosenberg  v.  Boelim,  25 
N.  Y.  Suppl.  936;  Grazebrook  v.  McCreedie,  9 
Wend.  (N.  Y.)  437;  George  W.  McAIpin  Co. 
V.  Finsterwald,  57  Ohio  St.  524,  49  N.  E.  784; 
Grier  v.  Hood,  25  Pa.  St.  430;  Cash  v.  Tozer. 
1  Watts  &  S.  (Pa.)  519;  Hoover  v.  Diffen- 
derfer. 5  Lane.  L.  Rev.   (Pa.)  245. 

In  Delaware  it  has  been  held  that  such 
judgments  are  void.  Seal  V.  Seal,  1  Houst. 
516;  Hickman  v.  Branson,  1  Houst.  429. 

57.  McCormick  Harvesting  Mach.  Co.  v. 
Coe,  53  111.  App.  488;  Everson  v.  Gehrman,  1 
Abb.  Pr.  (N.  Y.)  167,  10  How.  Pr.  301; 
Bridenbecker  v.  Mason,  16  How.  Pr.  (N.  Y.) 
203;  Siegel  v.  Chidsey,  28  Pa.  St.  279,  70 
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e.  Non-Consenting'  Partner's  Remedy.  The  remedy  of  tlie  iion  consenting 
partiiei"  is  to  Iiave  the  judgineut  opened"'^  or  set  aside''''  or  execution  staved."-' 

d.  Effect  of  Judgment.  As  the  UabiUty  of  partners,  in  the  absence  of  statute, 
is  joint,  and  not  joint  and  several,  a  partnership  creditor,  who  tal<es  a  jud<rrneiit 
by  confession  against  the  firin  is  barred  from  proceeding  tliereafter  against  tiie 
firm  or  the  non-consenting  partner  on  the  same  claim.  It  is  merged  in  the  judg- 
ment."^   This  has  been  changed  by  statute  in  many  jurisdictions.''^ 

13.  Assignment  For  the  Benefit  of  Creditors'''  —  a.  In  General.  A  gericral 
assignment  of  the  iirm  property  to  a  trustee  for  the  benefit  of  the  creditors  of 
the  iirm  is  not  a  transaction  in  the  ordinary  course  of  the  firm's  business."*  On 
the  contrary'  it  is  usually  made  vpith  a  view  to  terminating  the  business  and 
closing  the  partnership ;  it  is  incident  to  the  destruction,  not  to  the  conduct,  of 
the  partnership  business."^  Accordingly  it  is  generally  held  that  the  partnership 
relation  does  not  of  itself  impliedly  confer  iipon  a  partner  implied  authority 
to  make  such  an  assignment  on  behalf  of  the  lirni.''''    Actual  authority  nriust  l)e 


Am.  Dec.  124;  Nichols  t.  Anguera,  2  Miles 
(Pa.)  290. 

58.  Mcllvain  v.  James  L.  Leeds  Co.,  189 
Pa.  St.  638,  42  Atl.  307 ;  Franklin  y.  Morris, 
154  Pa.  St.  152,  26  Atl.  304;  Perth  Amboy 
Terra  Cotta  Co.'s  Appeal,  124  Pa.  St.  367,  17 
Atl.  4. 

59.  Illinois. —  Sloo  v.  State  Bank,  2  111. 
428.  Compare  Berg  v.  Commercial  Nat.  Bank, 
84  111.  App.  614,  in  which  the  judgment  was 
not  set  aside,  as  the  complaining  partner  made 
no  showing  that  he  was  injured  by  it. 

Indiana. —  Davenport  Mills  Co.  v.  Cham- 
bers, 146  Ind.  156,  44  N.  E.  1109'. 

Ohio. —  McKee  v.  Mt.  Pleasant  Bank,  7 
Ohio,  Pt.  II,  175. 

Pennsylvania. —  Bitzer  v.  Sliunk,  1  Watts  & 
S.  340,  37  Am.  Dee.  469;  Hershey  v.  Fulmer, 
3  Pa.  Co.  Ct.  442;  Hoover  v.  Diffenderfer,  5 
Lane.  L.  Rev.  245. 

Canada. —  Pitfield  v.  Oakes,  25  Nova  Scotia 
116. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  263. 

60.  Green  v.  Beats,  2  Cai.  (N.  Y.)  254. 

61.  North  V.  Mudge,  13  Iowa  496,  81  Am. 
Dec.  441;  Frisbie  v.  Larned,  21  Wend.  (N.  Y.) 
450. 

62.  See  the  statutes  of  the  different  states. 
And  see  Yoho  v.  McGovern,  42  Ohio  St.  11; 
Kauffman  v.  Fisher,  3  Grant  (Pa.)  302; 
Nathanson  v.  Spitz,  19  R.  I.  70,  31  Atl.  690; 
Mason  v.  Eldrod,  6  Wall.  (U.  S.)  231,  18 
L.  ed.  783  (construing  Michigan  statute)  ; 
Dueber  Watch  Case  Co.  Taggart,  20  Ont. 
App.  295  [affirmed  in  30  Can.  Sup.  Ct.  373]. 

63.  See  Assksnments  For  Benefit  of 
CiiKDiTOHS,  4  (!yc.  151. 

64.  Kirby  v.  Ingersoll,  1  D(nigl.  (Mich.) 
477,  Ilarr.  172  (tlie  i)o\vor  of  divesting  en- 
tirely one  partner  of  his  interest,  and  a])- 
|)oin(ing  a  trustee  for  both,  is  not  con- 
tcriiplnted  or  )ni|)Ii(Ml  by  tlic  contract  of  parl- 
iicrnliip)  ;  Fislier  V.  Murray,  1  E.  D.  Smith 
(N.  Y.)  341;  lliivens  v.  Hussey,  5  Paige 
(N.  Y.)  30.  But  Hce  TlarriHon  i'.  Sierry,  5 
('ranch  (U.  R.)  280,  3  L.  cd.  10^1;  An{h'rson 
r.  'I'oniplvinH,  1  l^'cd.  CaH.  No.  .'i(15,  1  IJrock. 
450. 

65.  75ell  V.  neiizlcy,  18  Tex.  Civ.  .\|)p.  630, 
45  S.  W.  401  (iicIh  nnd  coinliict  wliicli  look 
toward  a  dcHl rnctioii  of  lln'  linn  iuiimL  \n'.  )>iir- 
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ticipated  and  joined  in,  by  all  the  members 
thereof )  ;  Osborne  v.  Barge,  29  Fed.  725. 

66.  Alabama.— Adams  v.  Thornton,  82  Ala. 
260,  3  So.  20;  Dunklin  v.  Kimball,  50  Ala. 
251.    See  Cullum  i,-.  Bloodgood,  15  Ala.  34. 

Colorado. —  Wilcox  v.  .lackson,  7  Colo.  521, 
4  Pac.  966,  an  assignment  to  a  portion  of  the 
creditors  who  know  that  the  other  partners 
are  opposed  to  it  is  invalid. 

Iowa. —  Mills  V.  Miller,  109  Iowa  688,  81 
N.  W.  169,  111  Iowa  054,  82  N.  W.  1038; 
Hunter  v.  Wavnick,  67  Iowa  555,  25  N.  W. 
776 ;  Loeb  v.  Pierpoint,  58  Iowa  469,  12  N.  W. 
544,  43  Am.  Rep.  122. 

Kansas. —  Shattuck  v.  Chandler,  40  Kan. 
516,  20  Pac.  225,  10  Am.  St.  Rep.  227. 

Maryland. —  JMaughlin  v.  Tyler,  47  Md.  545. 

Mississippi. —  Foot  v.  Goldman,  68  Miss. 
529,  10  So.  02,  an  infant  partner  is  not  bound 
by  an  assignment  executed  by  his  copartner. 

Missouri. —  Hook  v.  Stone,  34  Mo.  329 ; 
Hughes  V.  Ellison,  5  Mo.  403. 

Montana. —  Steinhart  v.  Fyhrie,  5  Mont. 
403,  6  Pac.  307. 

New  York. —  Coope  v.  Bowles,  42  Barb.  87, 
18  Abb.  Pr.  442,  28  How.  Pr.  10;  Haggerty  v. 
Granger,  15  How.  Pr.  243. 

07wo.— H.  B.  Claflin  Co.  v.  Evans,  55  Ohio 
St.  183,  45  N.  E.  3,  60  Am.  St.  Rep.  686;  Hol- 
land V.  Drake,  29  Ohio  St.  441. 

Pennsylvania. —  Fox  v.  Curtis,  176  Pa.  St. 
52,  34  Atl.  952;  McCutclieoii  v.  Ackland,  1 
Chest.  Co.  Rep.  82;  Stockham  v.  Wells,  25 
Wkly.  Notes  Cas.  84. 

Rhode  Island. —  Ormsbee  v.  Davis,  5  R.  I. 
442. 

SoutJi,  Carolina. —  Henderson  v.  Haddon.  12 
Rich.  ]']q.  393 ;  Dickinson  v.  Legare,  1  Dosuuss. 
Eq.  537.  But  compare  Robinson  r.  ("rowilcr. 
4  McCord  519,  17  Am.  Doe.  762. 

Texas. —  Turner  v.  Douglass,  77  Tex.  610, 
14  S.  W.  221;  Kittroll  r.  Blum,  77  Tex.  336, 
14  S.  W.  60;  Baylor  County  v.  Craig,  09'  Tex. 
330,  6  S.  W.  305;  Johnson  v.  Robinson,  68 
Tex.  300,  4  S.  W.  025. 

Virr/inia.—  mn  v.  Poatlov,  !)0  Va.  200,  17 
S.  E.  O'Ki. 

Wisruiinin. —  Coleman  r.  Diirliiig,  06  Win. 
155,  2H  N.  W.  367,  57  Am.  Kcp.  253;  lirooks 
V.  Sullivnn,  .32  Wis.  4-tl. 

llnilcil  y^ldlcs. —  Parker       Brown,  85  Fed. 
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shown  but  the  existence  of  sucli  autiioritj  may  be  implied  from  circum- 
stances or  from  the  conduct  of  tlic  partners."^  Thus  wliei'e  a  partner  absconds  ™ 
under  circumstances  that  sliow  an  intention  to  leave  tlie  business  and  its  control  to 
tlie  remaining  partner,'"  or  is  a  non-resident  or  permanently  absent,  his  copartner 
being  the  sole  manager,''^  or  abandons  all  attention  to  or  control  of  the  busi- 


595,  29  C.  C.  A.  357;  VVooldridge  v.  Irving, 
23  Fed.  G76. 

England. —  Harper  v.  Goodsell,  L.  E.  5  Q.  B. 
422,  39  L.  J.  Q.  B.  185,  18  Wkly.  Rep.  954; 
C  umberlege  v.  Lawson,  1  C.  B.  N.  S.  709,  26 
L.  J.  C.  P.  120,  5  Wkly.  Rep.  237,  87  E.  C.  L. 
709';  Bowker  v.  Burdekin,  12  L.  J.  Excli.  329, 
11  M.  &  W.  128. 

Canada. —  Stevenson  v.  Brown,  9  Can.  L.  J. 
110;  Wilson  V.  Stevenson,  12  Grant  Cli. 
(U.  C.)  239;  Cameron  v.  Stevenson,  12  U.  C. 
C.  P.  389. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  267. 
And  see  Assignments  Fob  Benefit  of  Ckedi- 
Toiis,  4  Cj'c.  131,  151. 

But  see  Lasell  v.  Tucker,  5  Sneed  (Tenn.) 
33;  Scruggs  V.  Burruss,  25  W.  Va.  G70. 

Assignment  containing  preferences. —  One 
partner  has  no  authority  without  his  copart- 
ner's consent  to  naal<e  an  assignment  for  tlie 
benefit  of  creditors,  giving  a  preference  to 
soms  over  others.  Bull  v.  Harris,  18  B.  Mon. 
(Ky.)  195  (assignment  is  not  valid  when 
preferred  creditors  liave  notice  of  opposition 
of  other  partner  prior  to  execution  of  assign- 
ment) ;  Kirby  v.  IngersoU,  1  Dougl.  (Mich.) 
477,  Harr.  172;  Pettee  v.  Orser,  G  Bosw. 
(N.  Y.)  123  [affirmed  in  28  How.  Pr.  581 J  ; 
Matter  of  Lowenstein,  7  How.  Pr.  (N.  Y.) 
100;  Havens  v.  Hussey,  5  Paige  (N.  Y.)  30; 
Hitclicock  V.  St.  Jolm,  Hoffm.  (N.  Y.)  511; 
Ormsbee  v.  Davis,  5  R.  I.  442;  Bowen  v. 
Clark,  3  Fed.  Cas.  No.  1,721,  1  Biss.  128. 
Compare  Motley  v.  Frank,  87  Va.  432,  13  S.  E. 
2G ;  Anderson  V.  Tompkins,  1  Fed.  Cas.  No. 
365,  1  Brock.  456. 

An  assignment  under  seal,  e.vecuted  by  one 
partner,  which  would  be  valid  and  binding  on 
the  other  partners  if  without  a  seal,  is  not 
rendered  invalid  by  the  addition  of  such  seal. 
Robinson  v.  Crowder,  4  McCord  (S.  C.)  519, 
17  Am.  Dec.  762;  Lasell  v.  Tucker,  5  Sneed 
(Tenn.)  33;  McCullough  v.  Sommerville,  8 
Leigh  (Va. )  415.  See  also  Dubois'  Appeal, 
38  Pa.  St.  231,  80  Am.  Dec.  478;  Halsey  v. 
Fairbanks,  11  Fed.  Cas.  No.  5,964,  4  jMason 
206. 

67.  Indiana. —  Callahan  v.  Heinz,  20  Ind. 
App.  359,  49  N.  E.  1073. 

Louisiana. —  Tyler  v.  His  Creditors,  9  Rob. 
372. 

Minnesota. —  Metropolitan  Trust  Co.  v. 
Northern  Trust  Co.,  01  Minn.  462,  63  N.  W. 
1030;  Williams  v.  Frost,  27  Minn.  255,  6 
N.  W.  793,  where  the  assigning  partner  is 
left  in  charge  of  the  business  and  told  to  do 
whatever  in  his  judgment  is  best,  in  view  of 
the  financial  condition  of  the  firm,  he  may 
make  a  valid  assignment. 

Mississippi. —  Mayer  v.  Bernstein,  69  Miss. 
17,  12  So.  257. 

New  York. —  Klumpp  v.  Gardner,  114  N.  Y. 
153,  21  N.  E.  99;  Welles  v.  March,  30  N.  Y. 
344  (assent  is  shown  when  the  absent  partner 


wrote  the  assigning  partner,  "  I  hereby  assign 
you  my  interest.  .  .  .  Take  charge  of  every- 
thing in  our  business;  close  it  up  speedily")  ; 
ilartine  v.  Robinson,  78  Hun  115,  28  N.  Y. 
Suppl.  1056  (oral  authority  is  sufficient)  ; 
Stadclman  r.  Loehr,  47  Hun  327 :  Heald  v. 
IMacgowan,  15  Daly  233,  5  N.  Y.  Suppl.  450 
[affirmed  in  117.  N.  Y.  643,  22  N.  E.  1131]; 
Roberts  v.  Shepard,  2  Daly  110;  Baldwin  V. 
Tynes,  19  Abb.  Pr.  32. 

Pennsylvania. —  Hodenpuhl  v.  Hines,  IGO 
Pa.  St.  466,  28  Atl.  825;  McNutt  v.  Stray- 
horn,  39  Pa.  St.  269;  Dubois'  Appeal,  38 
Pa.  St.  231,  80  Am.  Dec.  478;  Hennessy  i: 
W'estern  Banl^-.  G  Watts  &  S.  300,  40  Am.  Dec. 
560;  Matter  of  Mill  Work,  etc.,  Co.,  4  Pa. 
Super.  Ct.  106. 

Texas. —  Jackman  Fortson,  ( Civ.  App. 
189G)  39  S.  W.  215,  even  when  orally  assented 
to,  the  assignment  does  not  convey  real  estate, 
under  Rev.  St.  (1875)  art.  624. 

United  States. —  Paul  v.  Cullum,  132  U.  S. 
539,  10  S.  Ct.  151,  33  L.  ed.  430  (assigning 
partner  had  power  of  attorney  "  to  bargain, 
and  agree  for,  buy,  sell,  mortgage,  hypothe- 
cate, and  in  any  and  every  way  and  manner 
deal  in  and  with  goods,  wares,  and  merchan- 
dise, choses  in  action,  and  other  property  in 
possession,  or  in  action  " )  ;  Parker  v.  Brown, 
85  Fed.  595,  29  C.  C.  A.  357;  Osborne  v. 
Barge,  29  Fed.  725. 

Canada. —  Nolan  v.  Donnelly,  4  Ont.  440. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  268. 

68.  Indiana. —  Callahan  v.  Heinz,  20  Ind. 
App.  359,  49  N.  E.  1073,  the  burden  of  prov- 
ing the  existence  of  sufficient  authority  is  on 
the  assigning  partner  and  those  claiming  un- 
der him. 

Michigan. —  Kirby  v.  IngersoU,  1  Dougl. 
477,  the  power  to  make  such  assignment  may 
be  inferred  from  the  conduct  of  the  partners, 
their  manner  of  doing  business,  and  the  cir- 
cumstances in  which  they  place  themselves 
with  reference  to  the  firm  business. 

New  York. —  Lowenstein  v.  Flauraud,  11 
Hun  399  [affirmed  in  82  N.  Y.  494]. 

Texas.— Graves  v.  Hall,  32  Tex.  6G5. 

Wisco7isin. — •  Rumery  v.  McCulloch,  54  Wis. 
565,  12  N.  W.  65. 

69.  Kirby  v.  IngersoU,  1  Dougl.  (Mich.) 
477;  Lowenstein  v.  Flauraud,  11  Plun  (N.  Y. ) 
399  [affirmed  in  82  N.  Y.  494]. 

70.  Sullivan  v.  Smith,  15  Nebr.  476,  19 
N.  W.  620,  48  Am.  Rep.  354 ;  Palmer  v.  Myers, 
43  Barb.  (N.  Y.)  509;  Voshmik  v.  Urquhart, 
91  Wis.  513,  65  N.  W.  60. 

71.  Coope  V.  Bowles,  42  Barb.  (N.  Y.) 
87,  18  Abb.  Pr.  442,  28  How.  Pr.  10;  Balti- 
more Nat.  Bank  v.  Saekett,  2  Daly  (N.  Y.) 
395;  Kelly  v.  Baker,  2  Hilt.  (N.  Y.)  531; 
Blum  V.  Bratton,  2  Tex.  Civ.  App.  226,  21 
S.  W.  65. 

72.  California. —  Forbes  v.  Scannell,  13  Cal. 
242. 
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ness,'*  his  copartner  may  make  a  general  assignment  for  the  benefit  of  the  firm's 
creditors.  And  according  to  some  of  the  cases  one  partner  may  make  sucli  an 
assignment  where  there  is  a  crisis  in  the  afiEairs  of  the  business  and  his  copartner 
cannot  be  communicated  with  in  time  to  meet  the  emergency.''^  But  one  partner 
has  no  right  to  make  a  general  assignment  because  his  copartner  is  temporarily  dis- 
abled by  sickness,''^  or  is  temporarily  absentJ^  And  such  authority  is  not  estab- 
lished by  the  mere  fact  that  the  assigning  partner  is  the  general  manager  or  has 
a  power  of  attorney  to  carry  on  the  business  of  the  firm." 

b.  Ratification.  Even  when  a  general  assignment  by  one  partner  is  not 
authorized,  it  may  be  validated  by  ratification  of  his  copartners.''^  Such  ratifica- 
tion, however,  does  not  ordinarily  affect  liens  or  other  rights  acquired  by  cred- 
itors before  the  ratification  is  made.'^^ 

14.  Representations  and  Admissions.  If  the  transaction  in  connection  with 
which  a  representation  or  an  admission  is  made  is  within  the  scope  of  tlie  partner's 
authority  as  agent  of  the  firm,  such  representation  or  admission  will  bind  all  of 


Ohio.—  H.  B.  Claflin  Co.  v.  Evans,  55  Ohio 
St.  183,  45  N.  E.  3,  60  Am.  St.  Rep.  686. 

Texas. —  Kellar  v.  Self,  5  Tex.  Civ.  App. 
393,  24  S.  W.  578. 

Virginia.—  McCullough  v.  Sommerville,  8 
Leigh  415. 

West  Virginia. —  Williams  V.  Gillespie,  30 
W.  Va.  586,  5  S.  E.  210. 

Wisconsin.- —  See  Rumery  v.  McCulloch,  54 
Wis.  565,  12  N.  W.  65. 

United  States. —  Anderson  v.  Tompkins,  1 
Fed.  Cas.  No.  365,  1  Brock.  456. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  269. 

73.  Kemp  v.  Carnley,  3  Duer  (N.  Y.)  1; 
H.  B.  Claflin  Co.  v.  Evans,  55  Ohio  St.  183,  45 
N.  E.  3,  60  Am.  St.  Rep.  686. 

74.  Trumbull  v.  Union  Trust  Co.,  33  111. 
App.  319;  In  re  Daniels,  14  R.  I.  500.  Com- 
pare Stein  V.  La  Dow,  13  Minn.  412  (holding 
that  the  test  to  be  applied  is  whether  the 
other  partner  is  absent  under  circumstances 
which  furnish  reasonable  ground  for  infer- 
ring that  he  intended  to  confer  upon  the  as- 
signing partner  authority  to  do  any  act  for 
the  firm  which  could  be  done  with  his  con- 
currence if  he  were  present");  Mryer  v. 
Bernstein,  69  Miss.  17,  12  So.  257.  But  sea 
Welles  V.  March,  30  N.  Y.  344  [overruling 
Robinson  v.  Gregory,  29  Barb.  (N.  Y.)  560]. 

The  execution  of  a  general  assignment  for 
firm  creditors  is  not  necessary  to  protect  firm 
property  from  sacrifux'  under  hostile  attncks 
of  racing  creditors,  nor  to  secure  its  equal 
distribution  among  creditors.  Eitlior  partner, 
if  tli(!  firm  is  insolvent,  may  institute  bank- 
ruptcy proceedings  (Pleasants  v.  Meng,  1 
Dall.  (J'a.)  380,  1  L.  ed.  185),  or,  in  tlie 
absence  of  a  f(!(leral  bankruptcy  statute,  may 
institute  insolvency  proceedings  under  a  state 
Htatute  (l)urgin  v.  Coolidge,  3  Allen  (Mass.) 
554),  or  may  bring  a  suit  in  0(|uity  for  the 
(lissohition  of  llie  partnersliip  and  the  ratable 
division  of  its  assets  among  creditors 
(llolrricH  V.  McDowell,  15  Tlnn  (N.  Y.)  585). 

75.  Stadi'liimn  r.  I.oelir,  17  llnii  (N.  Y.) 
327. 

Insanity. —  Oiw.  ]m  y\  uor  is  not  a  iil  liori/cMl 
liy  IIk'  iriHiinily  "I  liis  copiii'l  ncr,  wii<T(^  no 
iiii{iiiHi I  ion  liiis  liccn  IkM,  to  execute  an  iis- 
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signment  for  the  benefit  of  the  firm's  credit- 
ors. Friedburgher  v.  Jaberg,  20  Abb.  N.  Cas. 
(N.  Y.)  279. 

76.  Stockham  v.  Wells,  25  Wkly.  Notes 
Cas.  (Pa.)  84.  Compare  Johnson  v.  Robin- 
son, 68  Tex.  399,  4  S.  W.  625. 

Assignment  not  void. — An  assignment  in 
trust  of  partnership  property  by  one  partner 
in  the  absence  of  his  copartner  in  another 
state  is  not  void  per  se,  but  only  voidable  by 
such  copartner.  Sheldon  V.  Smith,  28  Barb. 
(N.  Y.)  593. 

77.  Callahan  v.  Heinz,  20  Ind.  Apt).  359, 
49  N.  E.  1073;  Kirby  v.  IngersoU,  1  Dougl. 
(Mich.)  477;  Hook  v.  Stone,  34  Mo.  329; 
Harper  v.  Goodsell,  L.  R.  5  Q.  B.  422,  39 
L.  J.  Q.  B.  185,  18  Wkly.  Rep.  954. 

78.  Kansas. —  Corbett  v.  Cannon,  57  Kan. 
127,  45  Pac.  80. 

Neio  York. —  Adee  v.  Cornell,  93  N.  Y. 
572;  Sheldon  v.  Smith,  28  Barb.  593  (after 
ratification  a  partner  cannot  alter  the  assign- 
ment) ;  Hooper  v.  Beecher,  15  N.  Y.  Suppl. 
113  [affirmed  in  135  N.  Y.  617,  32  N.  E.  645] 
(a  member  of  a  firm  Avho  defends  an  action 
attacking  the  validity  of  the  assignment 
thereby  ratifies  it). 

Ohio.—  Holland  v.  Drake,  29  Ohio  St.  441. 

Pennsylvania. — Hodenpuhl  i\  Hines,  160  Pa. 
St.  466,  28  Atl.  825;  Stockham  v.  Wells,  25 
Wkly.  Notes  Cas.  84. 

Teajos.— Kittrell  v.  Blum,  77  Tex.  330,  14 
S.  W.  69;  Carter-Battle  Grocer  Co.  v.  Jack- 
son, 18  Tex.  Civ.  App.  353,  45  S.  W.  615; 
Matthews  v.  Smelser,  (Civ.  App.  1894)  26 
S.  W.  872. 

Wisconsin. —  Coleman  V.  Darling,  66  Wis. 
165,  28  N.  W.  367,  57  Am.  Dee.  253. 

See  38  Cent.  Dig.  tit.  "  Partnership," 
§  290. 

79.  Illinois. —  Trumbull  1).  Union  Trust 
Co.,  33  111.  App.  319. 

/oim.— Mills  V.  Miller,  109  Towa  OSS,  HI 
N.  W.  169. 

Minnesota. —  Stein  v.  La  Dow,  13  Minn. 
'112. 

Missinsippi. —  Mayer  V.  Bornstoin,  09  Misa. 
17,  12  So.  257. 

'/Vwr,<f.— Kittrell  v.  Blum,  77  Tex.  330,  14 
S.  W.  09. 
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the  partners,^"  otherwise  it  will  iiot,^*  unless  actually  authorized  or  ratified  by 
them.^^  It  is  receivable  against  the  partner  making  it,  although  not  ordinarily 
conclusive  against  hini.'^^  But  it  is  not  receivable  in  favor  of  the  partner  making 
it,  or  of  one  claiming  under  him.®^  Such  admissions  or  representations  are  not 
competent  evidence  to  establish  the  existence  of  the  partnership  relaticn,^^  nor  the 
extent  of  the  maker's  authority  to  bind  the  lirm.^'' 

15.  Wrongful  Acts  —  a.  In  General.  The  lirm  is  liable  for  the  wrongful  acts 
or  omissions  of  a  partner,  while  he  is  acting  in  the  ordinary  course  of  the  linn's 
business,  or  with  his  copartner's  authority.^'    For  other  torts  committed  by  him 


'Wisconsiyi. —  Coleman  v.  Darling,  66  Wis. 
155,  28  N.  W.  367,  57  Am.  Rep.  253. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  290. 

80.  Alabama. —  Hogan  v.  Reynolds,  8  Ala. 
59. 

Illinois. —  Daiio'lierty  v.  Heckard,  189  111. 
239,  59  N.  E.  5QQ ;  Olson  v.  O'Malia,  75  111. 
App.  387. 

Indiana. —  Bisel  v.  Hobbs,  6  Blackf.  479. 

/oica.— Waite  v.  High,  96  Iowa  742,  65 
N.  W.  397. 

Kansas. —  Bemis  v.  Becker,  1  Kan.  226. 

Maryland. —  Doremus  v.  MeCormick,  7  Gill 
49. 

Massachusetts. —  Cook  v.  Castner,  9  Cush. 
266,  partners  are  responsible  for  each  other's 
statements  in  regard  to  their  joint  transac- 
tions. 

Michigan. —  Burgan  v.  Lyell,  2  Mich.  102, 
55  Am.  Dec.  53. 

Minnesota. — ■  Milwaukee  Harvester  Co.  v. 
Finnegan,  43  Minn.  183,  45  N.  W.  9. 

Mississippi. —  Lea  v.  Guice,  13  Sm.  &  M. 
656. 

Missouri. —  Caris  v.  Nimmons,  92  Mo.  App. 
66. 

Neiu  Jersey. —  Hoboken  Sav.  Bank  v.  Beck- 
man,  36  N.  J.  Eq.  83. 

Ohio.—  McKee  r.  Hamilton,  33  Ohio  St.  7. 

Oklahoma. — ■  Frick  v.  Reynolds,  6  Okla. 
638,  52  Pac.  391. 

Pennsylvania. —  Crawford  v.  Willing,  4 
Dall.  286,  1  L.  ed.  836. 

Tennessee. —  Gavin  v.  Walker,  14  Lea  643. 

United  States. —  Swofford  Bros.  Dry-Goods 
Co.  V.  Mills,  86  Fed.  556;  Van  Reimsdyk  v. 
Kane,  28  Fed.  Cas.  No.  16,872,  1  Gall.  630, 
the  answer  of  ons  partner  is  admissible 
against  his  copartner  whenever  the  same 
statements  as  admissions  are  competent. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  272. 

In  England  it  is  provided  by  statute  that 
an  admission  or  representation  made  by  any 
partner  concerning  the  partnershiff  affairs, 
and  in  the  ordinary  course  of  the  business, 
is  evidence  against  the  firm.  English  Partn. 
Act  (1890),  §  15.  See  also  Nottidge  v. 
Pritchard,  8  Bligh  N.  S.  493,  5  Eng.  Reprint 
1026,  2  CL  &  F.  379,  6  Eng.  Reprint  1197 
[affirming  1  Russ.  &  M.  191,  5  Eng.  Ch.  191, 
39  Eng.  Reprint  74,  Taml.  332,  12  Eng.  Ch. 
332,  48  Eng.  Reprint  132];  Fergusson  v. 
Fyflfe.  8  CI.  &  F.  121,  8  Eng.  Reprint  49; 
Wickham  v.  Wickham,  2  Kay  &  J.  478,  69 
Eng.  Reprint  870;  Blair  i\  Bromley,  11  Jur. 
617,  16  L.  J.  Ch.  495,  2  Phil.  354,  22  Eng. 


Ch.  354,  41  Eng.  Reprint  979 ;  Wood  v.  Brad- 
diek,  1  Taunt.  104,  9  Rev.  Rep.  711. 

Opportunity  to  contradict. —  The  answer  of 
one  partner  cannot  be  read  against  the  others 
unless  they  have  an  opportunity  to  contradict 
it.  Parker  v.  Morrell,  12  Jur.  253,  17  L.  J. 
Ch.  226,  2  Phil.  453,  22  Eng.  Ch.  453,  41 
Eng.  Reprint  1018;  Dale  v.  Hamilton,  5  Hare 
369,  11  Jur.  163,  16  L.  J.  Ch.  126,  26  Eng. 
Ch.  369,  67  Eng.  Reprint  955. 

81.  Heflfron  v.  Hanaford,  40  Mich.  305  (a 
partner's  declarations  will  not  bind  his  asso- 
ciates in  matters  foreign  to  the  partnership, 
nor  will  his  mere  admission  or  declaration 
bring  a  transaction  within  the  scope  of  the 
partnership  business)  ;  Edgell  v.  Macqueen,  8 
Mo.  App.  71;  Taylor  v.  Thompson,  62  N.  Y. 
App.  Div.  159,  70  N.  Y.  Suppl.  997 ;  Rumsey 
V.  Briggs,  63  Hun  (N.  Y.)  11,  17  N.  Y.  Suppl. 
562  (statements  by  one  partner  in  matter  out- 
side of  the  scope  of  a  non-trading  firm's  busi- 
ness as  to  his  authority  are  not  binding  on 
the  firm)  ;  Baer  v.  Leppert,  12  Hun  (N.  Y.) 
516:  Kittel  V.  Callahan,  19  N.  Y.  Suppl.  397; 
Folk  V.  Schaeffer,  180  Pa.  St.  613,  37  Atl. 
104;  Kaiser  v.  Fendriek,  98  Pa.  St.  528. 

82.  Gooding  v.  Underwood,  89  Mich.  187, 
50  N.  W.  818;  Nixon  v.  Jenkins,  1  Hilt. 
(N.  Y.)  318;  Kittel  v.  Callahan,  19  N.  Y. 
Suppl.  397,  parol  ratification  of  a  guaranty 
does  not  come  under  the  statute  of  frauds. 

83.  Tassey  v.  Church,  4  Watts  &  S. 
(Pa.)  141,  39  Am.  Dec.  65;  Stead  v.  Salt,  3 
Bing.  101,  3  L.  J.  C.  P.  0.  S.  175,  10  Moore 
C.  P.  389,  28  Rev.  Rep.  602,  11  E.  C.  L.  58; 
Wickham  v.  Wickham,  2  Kay  &  J.  478,  69 
Eng.  Reprint  870. 

84.  Smith  v.  Lanier,  101  Ga.  137,  28  S.  E. 
653;  Lewis  v.  Allen,  17  Ga.  300. 

85.  Reynolds  v.  Radke,  112  111.  App.  575; 
Lea  V.  Guice,  13  Sm.  &  M.  (Miss.)  656;  Bur- 
pee V.  Smith,  20  N.  Brunsw.  408.  See  supra, 
III,  C,  2,  d,  (III). 

86.  Taft  V.  Church,  162  Mass.  527,  39  N.  E. 
283;  Columbia  Nat.  Bank  v.  Rice^  48  Nebr. 
428,  67  N.  W.  165;  Ex  p.  Agace,  2  Cox  Ch. 
312,  30  Eng.  Reprint  145. 

87.  Colorado.— Clark  v.  Ball,  34  Colo.  223, 
82  Pac.  529,  114  Am.  St.  Rep.  154,  2  L.  R.  A. 
N.  S.  100. 

Georgia. —  Hobbs  V.  Chicago  Packing,  etc., 
Co.,  98  Ga.  576,  25  S.  E.  584,  58  Am.  St.  Rep. 
320. 

Illinois. —  Tenney  v.  Foote,  95  111.  99; 
Stokes  V.  Little,  65  111.  App.  255,  firm  liable 
for  trust  funds  used  by  one  partner  for  the 
firm's  benefit,  with  copartner's  knowledge. 

Massachusetts. —  Haley  r.  Case,  142  Mass. 
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neither  the  firm  nor  his  copartners  are  liable,^  unless  their  assent  or  ratification  is 


316,  7  N.  E.  877  (all  partners  are  liable  for 
injuries  to  a  servant  due  to  his  following 
negligent  directions  of  one  partner)  ;  Linton 
V.  Hurley,  14  Gray  191;  Manufacturers',  etc., 
Bank  v.  Gore,  15  Mass.  75,  8  Am.  Dec.  83. 

Michigan. —  Brown  v.  Foster,  137  Mich.  35, 
100  N.  VV.  167. 

Missouri. —  Pundmann  v.  Schoenich,  144 
Mo.  149,  45  S.  W.  1112. 

New  York.—  Lockwood  v.  Bartlett,  130 
N.  Y.  340,  29  N.  E.  257  [affirming  5  Silv. 
Sup.  481,  7  N.  Y.  Suppl.  481];  Bostwick  v. 
Champion,  11  Wend.  571  [affirmed  in  18 
Wend.  175,  31  Am.  Dec.  376]. 

'North  Carolina. —  Hall  v.  Younts,  87  N.  C. 
285. 

Texas. —  Thomas  v.  Tucker,  ( Civ.  App. 
1905)  89  S.  W.  802. 

Vermont. — -McEwen  v.  Shannon,  64  Vt.  583, 
25  Atl.  661. 

Washington. —  Trissom  v.  Hofins,  39  Wash. 
51,  80  Pac.  1002. 

United  States.— V.  S.  v.  Baxter,  46  Fed. 
350. 

England. —  Hamlyn  v.  Houston,  [1903]  1 
K.  B'.  81,  72  L.  J.  K.  B.  72,  87  L.  T.  Rep. 
N.  S.  500,  51  Wkly.  Rep.  99;  Cooper  v. 
Prichard,  11  Q.  B.  D.  351,  52  L.  J.  Q.  B. 
526,  48  L.  T.  Rep.  N.  S.  848,  31  Wkly.  Rep. 
834;  Rhodes  v.  Monies,  [1895]  1  Ch.  230,  64 
L.  J.  Ch.  122,  71  L.  T.  Rep.  N.  S.  599,  12 
Reports  6,  43  Wkly.  Rep.  !)9 ;  BIyth  v.  Flad- 
gate,  [1891]  1  Ch'.  337,  60  L.  J.  Ch.  66,  63 
L.  T.  Rep.  N.  S.  546,  39  Wkly.  Rep.  422; 
Plumer  v.  Gregory,  L.  R.  18  Eq.  621,  43  L.  J. 
Ch.  616,  31  L.  T.  Rep.  N.  S.  80;  St.  Aubyn  ?;. 
Smart,  L.  R.  5  Eq.  183,  17  L.  T.  Rep.  N".  S. 
439,  16  Wkly.  Rep.  394  [affi,rmed  in  L.  R.  3 
Ch.  646,  19  L.  T.  Rep.  N.  S.  192,  16  Wkly. 
Rep.  1095] ;  Atkinson  v.  Mackreth,  L.  R.  2 
Eq.  570,  35  L.  J.  Ch.  024,  14  L.  T.  Rep.  N.  S. 
722,  14  Wkly.  Rep.  833;  Eac;er  v.  Barnss,  31 
Beav.  579,  7  L.  T.  Rep.  N.^S.  408,  54  Eng. 
Reprint  1263  ;  Mellor  v.  Shaw,  1  B.  &  S.  437, 
7  Jur.  N.  S.  845,  30  L.  J.  Q.  B.  333,  9  Wkly. 
Rep.  748,  101  E.  C.  L.  437 ;  Asliworth  v.  Stan- 
wix,  3  E.  &  E.  701,  7  Jur.  N.  S.  467,  30  L.  J. 
Q.  B.  183,  4  L.  T.  Rep.  N.  S.  85,  107  E.  C.  L. 
701;  Biggs  f.  Brep,  51  L.  J.  Ch.  203,  40 
L.  T.  Rep.  N.  S.  8,  30  Wkly.  Rep.  278. 

Canada. —  Browing  v.  Berryman,  15  N. 
Brunsw.  515;  Thompson  v.  Robinson,  10 
Ont.  App.  175;  Baron  v.  Arehambault,  19 
(Jii.'bec  Snp(!r.  Ct.  1. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  274. 

vStatement  of  rule. — "A  defendant  cannot  be 
lield  liable  for  the  tortious  net  of  another  on 
the  ground  that  they  wc^re  partners,  except 
upon  proof  that  the  partnership  in  fact  ex- 
isted at  the  tiiim,  and  that  the  act  was  done 
in  relation  to  the  partnership  business,  with 
the  knowledge  and  approval  or  ratification 
of  Huch  dcfcndani,  or  that  it  was  plainly  for 
th<!  beni^nt  of  the  firm,  and  was  conrniiticd  in 
i.\u'  UHiial  and  <)r(lina,ry  proH(>cution  of  the 
buMini'HH  which  (In-  partner  connnit  l.ing  it  was 
iicctiHf (lined  tr)  trariHact."    Shn])nrd  ('.  llynes, 
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104  Fed.  449,  45  C.  C.  A.  271,  52  L.  R.  A. 
675. 

Illustrations. —  The  owner  of  a  horse  bor- 
rowed by  a  partner  to  be  used  in  the  firm 
business,  and  lost  tlirough  his  neglect  or 
other  wrong-doing,  may  recover  therefor 
against  the  partnership.  Witclier  v.  Brewer, 
49  Ala.  1  19.  A  firm  of  butchers  is  liable 
to  the  owner  of  a  dog  which  dies  from  eating 
poisonous  meat  whicli  one  member  of  the  firm 
in  furtherance  of  the  partnership  business 
negligently  causes  to  be  placed  where  dogs 
might  be  reasonably  expected  to  get  it.  Dud- 
ley V.  Love,  60  ;Mo.  App.  420.  Partners  aie 
jointly  liable  for  statements  made  by  one 
in  derogation  of  a  competitor  and  in  aid  of 
their  own  business.  Haney  Mfg.  Co.  v.  Per- 
kins, 78  Mich.  1,  43  N.  W.  1073.  Where  at- 
torneys form  a  partner.ship  for  the  prosecu- 
tion of  their  business  as  such,  one  is  liable 
for  the  negligence  of  the  other  in  respect  to  a 
partnership  contract.  Livingston  v.  Cox,  6 
Pa.  St.  360. 

Attorney  liable  for  negligence  of  partner 
see  Attor\ey  and  Client,  4  Cyc.  909. 

Publication  of  libel  see  Libel  axd  Slander, 
25  Cyc.  428. 

88.  Alabama. —  Williams  v.  Hendricks,  115 
Ala.  227,  22  So.  439,  67  Am.  St.  Rep.  32,  41 
L.  R.  A.  650. 

Arizona. —  W^olfley  v.  Brown,  7  Ariz.  157, 
62  Pac.  691. 

Georgia. — Hendricks  v.  W.  G.  Middlebrooks 
Co.,  118  Ga.  131,  44  S.  E.  835  (construing 
Civ.  Code  (1895),  §  2658),  slanderous  reports 
circulated  by  a  partner,  without  the  knowl- 
edge of  his  copartners,  do  not  result  in  any 
liability  on  their  part. 

Illinois.— 'Durant  v.  Rotrcrs,  71  111.  121,  87 
HI.  508;  Grund  v.  Van  Vleck,  69  111.  478; 
Sitter  V.  Karraker,  100  111.  App.  069;  Max- 
well V.  Habel,  92  111.  App.  510;  Titcomb  v. 
James,  57  111.  App.  296 ;  Einstman  V.  Black, 
14  HI.  App.  381. 

/oica.— Gwynn  v.  Duffield,  66  Iowa  708,  24 
N.  W.  523,  55  Am.  Rep.  286,  holding  that  a 
gift  of  a.  poisonous  drug  by  one  of  a  firm  of 
druggists  is  not  within  the  scope  of  the  firm 
business. 

A'op  Yo7-k. —  Dounce  v.  Parsons,  45  N.  Y. 
180;  Taylor  v.  Thompson.  74  N.  Y.  App.  Div. 
320,  77' N.  Y.  Suppl.  438  [affirmed  in  176 
N.  Y.  168,  68  N.  E.  240]. 

United  Elates. —  Graham  r.  Meyer,  10  Fed. 
Cas.  No.  5,073,  4  Blatclif.  129. 

England. — Tcndring  Hundred  Water  Works 
Co.  i'.  Jones.  [1903]  2  Ch.  615,  73  L.  J.  Cli. 
41,  52  Wkly.  Rep.  61  ;  llannan  v.  Jolins(ni,  3 
C.  &  K.  272,  2  E.  &  B.  61,  17  Jur.  1099,  22 
L.  J.  Q.  B.  297,  1  Wkly.  Rep.  320.  75  E.  C.  L. 
01;  In  re  Lawrence,  2  Eq.  Rep.  931,  18  Jur. 
712,  23  L.  J.  Ch.  791.  2  Sniale  &  G.  307,  2 
Wkly.  Rep.  680,  65  Eng.  Reprint  439;  Chil- 
ton 'v.  Cooke,  37  L.  T.  Rep.  N.  R.  007 ;  Twy- 
ford  r.  Trail,  7  Sim.  92,  8  Eng.  Ch.  92.  53 
lOng.  Reprint  771. 

See  38  Cent.  Dig.  tit.  "Partnership," 
«  274. 
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shown.^  There  is  considerable  authority  for  the  view  that  one  partner  is  not  pre- 
snmed  to  concur  in  the  tort  of  a  copartner  which  is  clearly  illegal,  although  it  is 
connected  with  partnership  affairs.""  But  the  true  test  seems  to  l)e,  not  the  ille- 
gality, nor  the  malicious  quality  of  the  tort,  but  whether  it  is  within  the  scope  of 
the  wrong-doing  partner's  authority.®' 

b.  Conversion.    All  partners  are  liable  for  the  conversion  by  a  copartner  of 


Malicious  prosecution  by  partner  see  also 
Malicious  Prosecution,  2G  Cyc.  20. 

Not  liable  for  money  won  at  gambling. — 
Marine,  etc.,  Ins.  Bank  v.  J\Iegar,  Dudley 
(Ga.)  S3. 

89.  Durant  v.  Rogers,  71  111.  121;  Poly- 
kranas  t'.  Krausz,  73  N.  Y.  App.  Div.  583, 
77  N.  Y.  Suppl.  46;  Randall  v.  Knevals,  27 
N.  Y.  App.  Div.  146,  50  N.  Y.  Suppl.  748 
[affirmed  in  161  N.  Y.  632,  57  N.  E.  1122] 
(notice  to  one  partner  is  notice  to  all)  ;  But- 
ler V.  Finek,  21  Hun  (N.  Y.)  210;  U.  S.  v. 
Baxter,  46  Fed.  350  (ratification  by  holding 
the  fruits  of  the  wrong-doing  partner's  act)  ; 
Cleather  v.  Twisden,  28  Ch.  D.  340,  54  L.  J. 
Ch.  408,  52  L.  T.  Rep.  N.  S.  330,  33  Wkly. 
Rep.  435;  Petrie  v.  Lament,  C.  &  M.  93,  41 
E.  C.  L.  57. 

90.  Alabama. —  Marks  v.  Hastings,  101 
Ala.  165,  13  So.  297,  a  partner  is  not  liable 
for  a  malicious  prosecution  instituted  by  his 
copartner  on  a  charge  of  larceny,  unless  he 
advises,  directs,  or  participates  in  it. 

Georgia. —  Martin  v.  Simkins,  116  Ga.  254, 
42  S.  E.  483.  Under  Civ.  Code,  §  2658,  pro- 
viding that  partners  are  not  responsible  for 
torts  committed  by  a  copartner,  where  a  mem- 
ber of  a  firm  has  a  person  arrested  and  ille- 
gally imprisoned  on  a  charge  of  larceny  of 
partnership  effects,  the  person  so  arrested 
cannot  sustain  an  action  against  the  firm  for 
the  acts  of  the  individual  partner. 

Illinois. —  Rosenkrans  f.  Barker,  115  111. 
331,  3  N.  E.  93,  56  Am.  Rep.  169  (a  false 
arrest  by  one  partner  does  not  result  in  any 
liability  on  the  part  of  his  copartner)  ;  Swen- 
son  V.  Eriekson,  90  111.  App.  358  (a  partner  is 
not  liable  for  an  attachment  sued  out  by  his 
copartner  maliciously  and  without  probable 
cause)  ;  Titcomb  r.  James,  57  111.  App.  296 
(a  partner  is  not  liable  for  an  assault  by  his 
copartner,  while  taking  possession  of  prop- 
erty under  a  chattel  mortgage  to  the  firm ) . 

Maryland. —  Bernheimer  t".  Becker,  102  Md. 
250,  62  Atl.  526,  111  Am.  St.  Rep.  356,  3 
L.  R.  A.  N.  S.  221 ;  Kirk  r.  Garrett,  84  Md. 
383.  35  Atl.  1089,  false  imprisonment  in  name 
of  firm  by  one  partner  does  not  render  his  co- 
partner liable. 

New  Hampshire. — Taylor  v.  Jones,  42  N.  H. 
25,  there  is  no  legal  presumption  that  one 
partner  concurs  in  the  wrongful  acts  of  an- 
other. 

New  Jersey. —  Bayles  v.  Newton,  50  N.  J. 
L.  549,  IS  Atl.  77,  liable  to  penalty  for  un- 
lawful sale  of  oleomargarine. 

Neio  York. —  Farrell  r.  Friedlander,  63  Hun 
254,  18  N.  Y.  Suppl.  215,  in  an  action  against 
two  partners  for  malicious  prosecution,  where 
it  does  not  appear  that  one  of  the  partners 
took  any  part  in,  knew  oi,  or  approved  the 
prosecution  in  question  undertaken  by  the 


other,  no  recovery  can  be  had  against  the 
non-acting  partner. 

Tennessee. — Hutchins  v.  Turner,  8  Humphr. 
415  (where  money  is  borrowed  by  one  partner 
at  usurious  rate  of  interest,  his  copartner 
is  not  liable  therefor  for  "  an  agency  or  au- 
thority to  a  partner  to  violate  the  provisions 
of  a  public  statute  cannot  be  implied,  nor 
can  it  be  implied  that  such  illegal  act  is 
within  the  scope  of  the  partnership,  which 
could  only  exist  for  lawful  purposes")  ;  Mar- 
tin V.  McNight,  1  Overt.  330  (a  qui  tarn 
action  for  the  penalty  incurred  by  selling 
goods  without  a  license  can  only  be  main- 
tained against  the  person  selling  and  not 
against  the  partner). 

Washington. — Noblett  v.  Bartsch,  31  Wash. 
24,  71  Pac.  551,  96  Am.  St.  Rep.  886,  as  a 
prosecution  for  larceny  is  not  within  the 
scope  of  the  business  of  a  mercantile  partner- 
ship, there  can  be  no  presumption  of  partici- 
pation by  all  the  partners,  and  it  is  necessary 
that  this  fact  be  proven. 

United  States. —  Graham  v.  Meyer,  10  Fed. 
Gas.  No.  5,673,  4  Blatchf.  129,  a  usurious 
loan  of  money  made  by  one  partner  without 
the  knowledge  of  the  other  does  not  render 
the  other  liable. 

See  38  Cent.  Dig.  tit.  "  Partnership," 
§  274. 

91.  Georgia.— Fage  v.  Citizens'  Banking 
Co.,  Ill  Ga.  73,  36  S.  E.  418,  78  Am.  St.  Rep. 
144,  51  L.  R.  A.  463,  a  partnership  is  liable 
as  such  in  an  action  for  malicious  prosecu- 
tion when  the  same  was  instituted  in  further- 
ance of  the  partnership  business. 

Massachusetts. —  Lothrop  v.  Adams,  133 
Mass.  471,  43  Am.  Rep.  528  (liability  of 
partner  for  slander  with  malicious  intention 
by  copartner)  ;  Manufacturers',  etc.,  Bank  v. 
Gore,  15  Mass.  75,  8  Am.  Dec.  83  (forgery  by 
one  partner  for  the  firm  benefit  subjects  his 
copartner  to  liability  therefor). 

Michigan. —  Haney  Mfg.  Co.  r.  Perkins,  78 
Mich,  l',  43  N.  W.  1073,  if  in  the  course  of 
the  partnership  business  a  partner  injures 
the  business  of  another  by  slander,  the  part- 
nership is  liable  therefor,  just  as  it  might  be 
for  any  other  tort  of  any  other  agent. 

Mississippi. —  Robinson  f.  Goings,  63  Miss. 
500;  Heirn  v.  McCaughan,  32  Miss.  17,  66 
Am.  Dec.  588,  the  tort  of  one  partner  is  con- 
sidered the  joint  and  several  tort  of  all  the 
partners ;  and  the  partner  doing  the  act  is 
considered  as  the  agent  of  the  other  partners, 
when  the  wrongful  act  is  connected  with  the 
business  of  the  firm,  and  is  incident  to  it  as 
the  business  is  carried  on;  and  any  of  the 
partners  is  chargeable  civiliter  to  the  same 
extent  to  which  his  copartner  would  be  bound. 

South  Carolina. —  Hyrne  v.  Erwin,  23  S.  C. 
226,  55  Am.  Rep.  15,  liability  for  wanton 
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the  property  of  a  tliird  person,  if  done  in  the  ordinary  coui'se  of  the  firm's  busi- 
ness.^^  But  innocent  partners  are  not  hable  when  tlie  conversion  is  not  effected 
in  the  course  of  tlie  firm's  business,  but  as  an  individual  transaction  of  the 
wrong-doer.^^ 

c.  Fraud  —  (i)  In  General.  For  the  fraudulent  misconduct  of  a  partner,  in 
the  course  of  tlie  partnership  business,  the  firm  is  liable  in  a  civil  action,  although 
his  copartners  liad  no  liiiowledge  of  the  fraud  or  did  not  participate  therein.'^ 


malpractice  by  a  partner  in  a  firm  of  physi- 
cians. 

Vermont. — McEwen  v.  Shannon,  64  Vt.  583, 
25  Atl.  661,  rebates  under  an  illegal  agree- 
ment bind  the  firm,  although  assented  to  by 
only  one  partner,  if  he  was  acting  in  the 
course  of  the  firm's  business. 

Vniied  States.— Stock-well  v.  U.  S.,  13  Wall. 
531,  20  L.  ed.  491  [aflirming  23  Fed.  Cas.  No. 
13,466,  3  Cliff.  284],  holding  that  a  firm  was 
liable  for  a  penalty,  although  but  one 
partner  was  guilty  of  misconduct,  upon  the 
theory  that  the  contract  of  partnership  con- 
stitutes all  its  members  agents  for  each  other, 
and  that  when  a  loss  must  fall  upon  one  of 
two  innocent  persons,  he  must  bear  it  who 
has  been  the  occasion  of  the  loss  or  has  en- 
abled a  third  person  to  cause  it. 

Englmid.—  Ramlyn  v.  Houston,  [1903]  1 
K.  B.  81,  72  L.  J.  K.  B.  72,  87  L.  T.  Rep.  N.  S. 
500,  61  Wkly.  Rep.  99  (a  firm  is  liable  for 
the  acts  of  a  partner  who  obtained  informa- 
tion respecting  the  business  of  a  competing 
firm  by  bribing  one  of  its  clerks)  ;  Atty.-Gen. 
V.  Stranyforth,  Bunb.  97  (liability  of  part- 
ner where  copartner  defrauds  the  crown  of 
revenues  upon  importations). 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  274. 

Compare  Woodling  v.  Knickerbocker,  31 
Minn.  268,  17  N.  W.  387,  holding  that  an 
innocent  partner  is  not  liable  for  defamation 
published  by  his  copartner,  but  not  in  the 
course  of  the  firm's  ljusiness. 

92.  Alabama. —  Bunn  v.  Timberlake,  104 
Ala.  263,  16  So.  97;  Palmer  v.  Scott,  68  Ala. 
380 ;  liogan  v.  Reynolds,  8  Ala.  59. 

Georgia. —  Plobbs  v.  Chicago  Packing,  etc., 
Co.,  98' Ga.  576,  25  S.  E.  584,  58  Am.  St.  Rep. 
320;  Welker  v.  Wallace,  31  Ga.  362. 

Illinois. —  Kerr  v.  Sharp,  83  111.  199; 
Loomis  V.  Barker,  09  111.  360;  Bane  v.  Det- 
rick,  52  111.  19,  partners  may  be  sued  in 
trover,  although  tliere  was  no  joint  conver- 
sion in  fact. 

Indiana. —  Elliott  v.  Pontius,  136  Ind.  641, 
35  N.  E.  562,  36  N.  E.  421 ;  Jackson  v.  Todd, 
50  Ind.  400,  75  Ind.  272;  Bauer  v.  Stumph, 
Wils.  514. 

Kaunas. —  Bush  v.  Bush,  33  Kan.  556,  0 
Pac.  794. 

Kentucky. —  Ryan  v.  Morrill,  83  Ky.  352. 

M ichifjav .— SxmVm  v.  Skntt,  133  Mich.  208, 
04  N.  W.  733. 

Missouri. —  Intcnirhan  f  Jonstr.  Co.  v.  llivyos, 
101  Mo.  2'18,  89  S.  W.  927. 

Neto  York. —  (jl:ilwi\y  v.  Novdliiif.jcr,  4  N.  Y. 
Huppl.  040;  lIiitcliiiiHon  v.  Siiiilli,  7  I'aigo 
20. 

O/n'f). —  DiivIh  v.  (^(illiiiuH,  44  Ohio  St.  (i9,  4 
N.  K.  5!):t. 
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Pennsylvania. —  Guillou  v.  Peterson,  89  Pa. 
St.  163  [reversing  9  Pliila.  225]. 

Texas. —  Filter  v.  Meyer,  16  Tex.  Civ.  App. 
235,  41  S.  W.  152. 

Wisconsin. —  Gilchrist  v.  Brande,  58  Wis. 
184,  15  N.  W.  817;  Fletcher  v.  Ingram,  46 
Wis.  191,  50  N.  W.  424. 

United  States. —  Castle  v.  Bullard,  23  How. 
172,  16  L.  ed.  424  (a  partner,  however  inno- 
cent, may  be  charged  for  a  conversion  by  his 
copartners,  in  the  regular  line  of  the  firm 
business)  ;  In  re  Ketchum,  1  Fed.  815. 

England. —  De  Ribeyre  v.  Barclay,  23  Beav. 
107,  27  L.  J.  Ch.  747,  53  Eng.  Reprint  42; 
Marsh  v.  Keating,  1  Bing.  N.  Cas.  198,  27 
E.  C.  L.  604,  8  Bligh  N.  S.  651,  5  Eng.  Re- 
print 1084,  2  CI.  &  F.  250,  6  Eng.  Reprint 
1149,  1  Scott  5;  Clayton's  Case,  1  Meriv.  572, 
15  Rev.  Rep.  161,  35  Eng.  Reprint  781. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  275. 

But  compare  Cutter  v.  Fanning,  2  Iowa 
580. 

If  a  partner  uses  trust  funds  for  partner- 
ship purposes  his  copartners  are  liable  (Price 
V.  Mulford,  36  Hun  (N.  Y. )  247  [reversed  on 
other  grounds  in  107  N.  Y.  303,  14  N.  E. 
298])  if  they  have  knowledge  thereof  (Penn 
V.  Fogler,  182  111.  76,  55  N.  E.  192  [reversing 
77  111.  App.  365]  ;  Shaffer  v.  Martin,  25  N.  Y. 
App.  Div.  501,  49  N.  Y.  Suppl.  853;  Jaques 
V.  Marquand,  6  Cow.  (N.  Y.)  497). 

93.  Fox  V.  Clemmons,  99  S.  W.  641,  30 
Ky.  L.  Rep.  805;  Battle  v.  Street,  85  Tenn. 
282,  2  S.  W.  384;  Stokes  v.  Burnev,  3  Tex. 
Civ.  App.  219,  22  S.  W.  126;  Kinsey  v. 
Archer,  80  Wis.  201,  49  N.  W.  962. 

94.  Georgia. —  Alexander  v.  State,  56  Ga. 
478. 

Illinois.—  Wolf  V.  Mills,  56  111.  360. 
Indiana. —  Beach   v.    State   Bank,   2  Ind. 
488. 

Maryland. —  Doremus  v.  MeCormick,  7  Gill 
49. 

Massachusetts. —  Kilgore  v.  Bruce,  106 
Mass.  136,  44  N.  E.  108;  Locke  v.  Stearns, 
1  Mete.  560,  35  Am.  Dec.  382.  But  see  Pierce 
V.  Jackson,  6  Mass.  242. 

Ts^cw  York. —  Bicnenstok  v.  Ammidown,  155 
N.  Y.  47,  49  N.  E.  321  [reversing  11  Misc. 
70,  20  N.  Y.  Suppl.  593,  31  Abb.  N.  Cas.  400, 
32  N.  Y.  Supi)l.  1138]  (whore  i\m  fraud  is 
not  in  the  course  of  business  P()|)nrtncr  not 
liable)  ;  (^licator  v.  Dickorsoii,  54  N.  Y.  1,  13 
Am.  licp.  650;  Andrews  r.  Do  Forest,  22  N.  Y. 
App.  Div.  132,  47  N.  Y.  Suppl.  1011;  Hawkins 
V.  Ai)plol)y,  2  Sandf.  421. 

Oliio. —  Royor  r.  Aydolotto,  1  (^ino.  Su])or. 
V.L  80. 

Texas. —  Gill  v.  First  Nat.  Bank,  (Civ.  App. 
1898)  '1 7  S.  W.  751. 
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Nor  can  the  innocent  partners  escape  from  firm  obligations  on  the  ground  that 
they  were  contracted  in  fraud  of  their  riglits,  unless  the  other  party  to  the  trans- 
action participated  in  the  fraud.''^ 

(ii)  Fravdulent  Representations  and  Deceit.  In  an  action  against  a 
firm  for  relief  from  a  contract,  induced  by  the  fraudulent  representations  of  a 
partner,  or  for  damages  caused  by  such  representations,  it  is  no  defense  that  the 
other  partners  are  free  from  moral  responsibility  for  the  misrepresentations.^* 
But  it  is  a  defense  that  these  were  not  made  in  the  course  of  tlie  partnership 
business.^' 

16.  Estoppel  —  a.  To  Deny  Liability  on  Firm  Contracts.  So  long  as  a  per- 
son remains  a  member  in  a  firm,  he  holds  out  liis  copartners  as  agents  duly 
authorized  to  bind  him  and  the  firm  by  any  contract  incident  to  carrying  on  in  the 
usual  way  business  of  tlie  kind  carried  on  by  his  firm;*^^  and  therefore  he  is 


Virginia. —  Eeynolds  v.  Waller,  1  Wash. 
164. 

Wisconsin. —  Hawley  v.  Tesch,  88  Wis.  213, 
5!)  N.  W.  C70,  Avhere  the  fraud  is  not  com- 
mitted in  a  partnership  transaction  but  by 
the  partner  as  an  individual  his  copartner  is 
not  liable. 

England. —  Brydges  v.  Branfil,  6  Jur.  310, 
11  L.  J.  Ch.  249,  12  Sim.  369,  35  Eng.  Ch. 
313,  59  Eng.  Reprint  1174;  In  re  Manby,  3 
Jur.  N.  S.  259,  26  L.  J.  Ch.  313;  Hughes  v. 
Twisden,  55  L.  J.  Ch.  481,  54  L.  T.  Rep.  N.  S. 
570,  34  Wkly.  Rep.  498;  Lovell  v.  Hicks,  6 
L.  J.  Exch.  85,  2  Y.  &  C.  Exch.  481;  Slack  v. 
Parker,  54  L.  T.  Rep.  N.  S.  212;  Kilby  v. 
Wilson,  R.  &  M.  178,  21  E.  C.  L.  726;  Norton 
V.  Cooper,  3  Smale  &  G.  375,  65  Eng.  Reprint 
701. 

Canada. —  Wallace  f.  James,  5  Grant  Ch. 
(U.  C.)  163;  Hammond  V.  Howard,  11  U.  C. 
C.  P.  261. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  276. 

But  see  Sherwood  v.  Marwick,  5  Me.  295. 

Firm  benefited. —  If  one  partner  obtain 
goods  or  money  by  fraudulent  representations, 
or  by  means  of  forged  notes,  and  such  goods 
or  money  come  to  the  use  of  the  partnership, 
all  the  copartners  will  be  liable  for  the 
amount  so  obtained.  Boardman  v.  Gore,  15 
Mass.  331  ;  Manufacturers',  etc.,  Bank  v. 
Gore,  15  Mass.  75,  8  Am.  Dec.  83. 

A  partner  is  not  liable  to  arrest  and  im- 
prisonment in  an  action  based  upon  a  fraud 
committed  by  his  copartner.  Stewart  v.  Levy, 
36  Cal.  159;  Watson  v.  Hinchman,  42  Mich. 
27,  3  N.  W.  236 ;  McNeely  v.  Haynes,  76  N.  C. 
122. 

95.  Louisiana. —  Seawell  v.  Payne,  5  La. 
Ann.  255;  Harrison  v.  Poole,  4  Rob.  193. 

New  Jersey. —  Coggswell,  etc.,  Co.  v.  Coggs- 
well,  (Ch.  1S9S)  40  Atl.  213;  Renton  v.  Chap- 
lain, 9  N.  J.  Eq.  62. 

New  York. —  Sweet  v.  Morrison,  103  N.  Y. 
235,  8  N.  E.  396;  Dowdall  v.  Lenox,  2  Edw. 
267. 

Ohio. —  Jones  v.  Draper,  26  Ohio  Cir.  Ct. 
785. 

Pennsylvania. —  Meyran  v.  Abel,  189  Pa.  St. 
215,  42  Atl.  122,  69  Am.  St.  Rep.  806. 

Texas. —  Harris  County  v.  Donaldson,  20 
Tex.  Civ.  App.  9,  48  S.  W.  791. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  276. 


96.  loica. —  Stanhope  v.  Swafford,  80  Iowa 
45,  45  JS'.  W.  403;  Lindmeier  v.  Monahan,  64 
Iowa  24,  19  N.  W.  839. 

Mafne.— Stockwell  v.  Dillingham,  50  Me. 
442,  79  Am.  Dec.  621. 

Massachusetts. — Thwing  v.  ClifTord,  136 
Mass.  482. 

Michigan. —  Banner  v.  Schlessinger,  109 
Mich.  202,  07  N.  W.  116;  French  y.  Ryan,  104 
Mich.  625,  62  N.  W.  1016,  an  innocent  partner 
who  accepts  the  avails  of  a  fraudulent  scheme 
is  liable. 

New  York. —  Bradner  v.  Strang,  89  N.  Y. 
299;  Griswold  v.  Haven,  25  N.  Y.  595,  82 
Am.  Dee.  380;  Goldberg  v.  Dougherty,  39 
N.  Y.  Super.  Ct.  189 ;  Olmsted  v.  Hotaling,  1 
Hill  317. 

North  Dakota. —  Brundage  v.  Mellon,  5 
N.  D.  72,  63  N.  W.  209. 

Vermont. —  Ladd  v.  Lord,  36  Vt.  194,  where 
a  firm  has  received  the  avails  of  the  fraud 
it  is  liable. 

United  States. —  Strang  v.  Bradner,  114 
U.  S.  555,  5  S.  Ct.  1038,  29  L.  ed.  248;  Castle 
V.  Bullard,  23  How.  172,  16  L.  ed.  424. 

England.— Moore  v.  Knight,  [1891]  1  Ch. 
547,  60  L.  J.  Ch.  271,  63  L.  T.  Rep.  N.  S. 
831,  39  Wkly.  Rep.  312;  Eapp  v.  Latham,  2 
B.  &  Aid.  795,  21  Rev.  Rep.  495;  Blair  v. 
Bromley,  5  Hare  542,  11  Jur.  115,  16  L.  J.  Ch. 
105,  20  Eng.  Ch.  542,  67  Eng.  Reprint  1026 
[affirmed  in  11  Jur.  617,  16  L.  J.  Ch.  495,  2 
Phil.  354,  22  Eng.  Ch.  354,  41  Eng.  Reprint 
979]. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  277. 

97.  Schwabacker  v.  Riddle,  84  111.  517; 
Bartles  v.  Courtney,  6  Indian  Terr.  379,  98 
S.  W.  133;  Gray  v.  Cropper,  1  Allen  (Mass.) 
337;  Taylor  v.  Thompson,  176  N.  Y.  168,  68 
N.  E.  240  [affirming  74  N.  Y.  App.  Div.  320, 
77  N.  Y.  Suppl.  438]. 

98.  As  to  estoppel  to  deny  existence  of 
partnership  see  supra,  III,  A,  3;  III,  B,  4. 

99.  See  supra,  VI,  A,  1. 
Unauthorized  contract. — A  contract  made 

by  one  partner,  although  it  is  entered  into 
in  the  name  of  the  firm,  that  the  purchaser 
of  firm  goods  may  pay  for  them  by  sup- 
plying such  partner  with  articles  for  his 
individual  use,  is  clearly  not  within  the  scope 
of  his  apparent  authority.  Eady  V.  Newton 
Coal,  etc.,  Co.,  123  Ga.  557,  51  S.  E.  661,  1 
L.  R.  A.  N.  S.  650. 

[VI,  A,  16,  a] 


528    [30  Cyc] 


FARTNEmUlP 


estopped  to  deny  his  liability  on  sncli  contracts,  as  against  thii'd  ]>ersons  who  have 
become  jxirties  thereto  in  reliance  upon  such  apparent  autliority.' 

b.  To  Deny  Liability  Fop  Partner's  Conduct.  A  partner  is  also  estopped  to 
deny  his  liability  to  a  person,  who  iias  been  induced  to  change  his  position  for  the 
worse,  by  the  conduct  of  a  copartner,  while  acting  witliin  the  aj)parent  scope  of 
his  authority,  or  by  conduct  assented  to  or  adopted  by  defendant  partner.* 

e.  To  Deny  Title  Made  by  a  Pa.rtner.  A  partner  is  estopped  to  deny  the  title 
to  property  conveyed  by  a  copartner,  whenever  he  has  enabled  the  latter  to  deal 
with  the  property  as  one  authorized  to  pass  a  perfect  title  thereto.'  But  he  is 
not  estopped  by  representations  or  transactions  of  his  copartner,  as  to  the  title  of 
property,  of  winch  he  was  ignorant  and  for  which  he  is  in  no  way  responsible.* 

17.  Ratification'^  —  a.  What  May  Be  Ratified.  Only  acts  done  on  behalf  of 
the  firm  are  susceptible  of  ratiiication  by  the  partnership.^ 

b.  Knowledge  or  Notice.  In  order  to  charge  a  partner  with  the  ratification  of 
an  unauthorized  act,  it  must  be  shown  that  he  had  knowledge  of  the  act,  or  that 


1.  Alabama. —  Alabama  Fertilizer  Co.  v. 
Reynolds,  79  Ala.  497,  83  Ala.  19,  4  So.  G39; 
Sprague  v.  Zunts,  18  Ala.  382. 

Georgia. — Murphey  f.  Bush,  122  Ga.  715,  50 
S.  E.  1004,  a  partner  is  not  estopped  simply 
because  he  has  failed  to  avail  himself  of  op- 
portunities to  l-:now  that  his  copartner  is 
misapplying  assets. 

Illinois.— Young  v.  Clapp,  147  111.  176,  32 
N.  E.  187.  35  N.  E.  372;  Home  v.  Ingraham, 
125  111.  198,  16  N.  E.  868;  Wiley  v.  Stewart, 
122  111.  545,  14  N.  E.  835  {affirming  23  HI. 
App.  236]  ;  Warder  v.  Sweetser,  32  111.  App. 
567. 

Iowa. —  Eggleston  v.  Mason,  84  Iowa  630, 
51  N.  W^  1;  Peck  V.  Lusk,  38  Iowa  93; 
French  v.  Rowe,  15  Iowa  563. 

Kentucky. —  O'Connor  v.  Slierley,  107  Ky. 
70,  52  S.  W.  1056,  21  Ky.  L.  Rep.  735. 

Louisiana. —  Louisiana  Mut.  Ins.  Co.  V. 
Walters,  25  La.  Ann.  560. 

Minnesota. —  Coleman  v.  Pearce,  26  Minn. 
123,  1  N.  W.  846. 

New  York. —  Stettheimer  v.  Tone,  114  N.  Y. 
501,  21  N.  E.  1018;  Cockroft  v.  Claflin,  64 
Barb.  464,  where  one  knew  of  a  signature 
made  for  his  firm  by  one  of  the  members 
thereof  to  an  undertaking  at  the  time,  and 
directed  its  delivery,  he  cannot  afterward 
object  to  tlie  use  of  the  firm-name. 

'0/(?o.— Penfield  v.  Mason,  17  Ohio  Cir.  Ct. 
165,  9  Oliio  Cir.  Dec.  611. 

Pennsylvania. —  Enterprise  Oil,  etc.,  Co.  f. 
National  Transit  Co.,  172  Pa.  St.  421,  33  All. 
687,  51  Am.  St.  Rep.  746,  one  cannot  claim 
profits  under  a  lease  made  by  a  firm,  as  a 
jiartner  tlieroin,  and  at  tlie  same  time  repu- 
diate tlie  l(!asn  because  not  joined  in  or  as- 
sented to  by  him. 

Houth  Carolina. —  Salinas  v.  Bennett,  33 
S.  C.  28.-),  11  S.  E.  068. 

Tcnncssrc. —  Nugent  v.  Allen,  95  Tenn.  97, 
32  S.  W.  9. 

Vermont. —  Kelton       Leonard,  54  Vt.  230. 

Washinfjion. —  Matlhies  r.  llerth,  31  Wash. 
605,  72  Pmc.  'ISO. 

A'>j.(//r/r/^/.— Smith  v.  I  Ire,  2  Knajjp  188,  12 
En},'.  Itciirint  -151  ;  Cragg  V.  Lord,  1  Y.  &  Coll. 
280,  20  I'hig.  Ch.  280.  (i2  Eng.  Ilcpi-inl.  8S9. 

Cnnarla. —  dray  v.  McCallum,  5  IJi'il.  Col. 
462. 

I VI,  A,  1(5,  a) 


See  38  Cent.  Dig.  tit.  "Partnership," 
§§  278.  280.  . 

2.  Alabama. —  Elliott  v.  Holbrook,  33  Ala. 
659. 

California. —  Burritt  v.  Dickson,  8  C'al.  11.'3. 

Illinois. —  Richardson  t.  Lester,  83  111.  55; 
Stewart  v.  Brubaker,  112  111.  App.  408;  Wan- 
ner V.  Winters,  33  111.  App.  149;  Davies  v. 
Atkinson,  25  111.  App.  260  [affirmed  in  124 
111.  474,  16  N.  E.  899,  7  Am.  St.  Rep.  373]; 
Wiley  V.  Thompson,  23  111.  App.  199. 

New  York. —  Hoeffler  v.  Westcott,  15  Hun 
243. 

Pennsylvania. —  Tams  v.  Hitner,  9  Pa.  St. 
441;  Martin  v.  Zahnizer,  9  Pa.  Super.  Ct.  13, 
whether  the  firm  is  estopped  is  a  question  for 
the  jury. 

Virginia. —  See  Pettyjohn  v.  National  Exch. 
Bank,  101  Va.  111.  43  S.  E.  203. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  278,  281. 

3.  Illinois. —  Cross  v.  Weare  Commission 
Co.,  153  Til.  499,  38  N.  E.  1038,  46  Am.  St. 
Rep.  902  [affirming  45  III.  App.  255]. 

HJassachusetis. —  Locke  t.  Lewis,  124  Mass. 
1,  20  Am.  Rep.  631. 

MieJngan. —  Moran  v.  Palmer,  13  Mich.  367. 

Texas. —  Spencer  v.  Jones,  (Civ.  App.  1898) 
47  S.  W.  665,  29. 

Wasliinqion. —  Patton  v.  Barnett,  12  Wash. 
576,  41  Pac.  901. 

United  States. — Paxson  v.  Brown,  01  Fed. 
874,  10  C.  C.  A.  135;  Johnson  v.  Schenek,  13 
Fed.  Cas.  No.  7.412. 

See  38  Cent.  Dig.  tit.  "Partnership," 
S§  278,  279. 

4.  Williams  v.  Lewis,  115  Ind.  45,  17  N.  E. 
262,  7  Am.  St.  Rep.  403;  Andrews  V.  Chxrk, 
5  Nobr.  (UnolT.)  361,  98  N.  W.  655;  INfatter 
of  Ryan,  70  11  un  (N.  Y. )  164,  24  N.  Y.  Su])))!. 
273  [a/firmed  in  1  11  N.  Y.  5.")0,  30  N.  E.  343]. 

5.  As  to  the  ratification  of  particular  acts, 
contracts,  or  transactions  see  supra,  VI,  A, 
2-15. 

6.  Fra.sor  v.  Sweet,  13  Manitoba  147,  a 
man  cannot  be  made  a  party  to  a  contract 
unless  he  who  assumes  to  contract  does  so  on 
behalf  of  that  man;  and  no  ral ilieat ion  can 
be  elVecluMl  unless  the  act  has  been  done  by 
nil  ag(>nt  on  belialf  of  Ihe  parly  who  ralines. 
See  also  JmcoIih      Curlis.  11  L<'g.  Int.  (I'a.) 
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lie  had  notice  of  snch  facts  as  would  put  a  reasonably  prudent  man  on  inquiry, 
which  if  pressed  with  reasonable  diligence  would  result  in  knowledge  of  the 
actJ 

e.  What  Amounts  to  Ratification.  A  mere  offer  to  recognize  the  validity  of 
an  unauthorized  act,  upon  a  condition  not  accepted  and  performed  by  a  third 
party,  does  not  constitute  a  ratification  thereof.^  But  the  acceptance  of  benelits 
derived  from  the  unauthorized  act,  or  an  attempt  to  enforce  an  obligation  based 
upon  such  act,  will  be  treated  generally  as  a  ratification,  without  direct  proof  of 
an  intent  to  mtify."  A  new  consideration  is  not  necessary,^"  A  ratification  may 
be  presumed  from  failure  to  repudiate  the  unauthorized  act,  provided  such  failure 
would  naturally  operate  to  induce  the  third  party  to  forego  the  exercise  of  his 
rights  against  the  partner  guilty  of  the  unauthorized  act.^'  It  is  not  to  be  pre- 
sumed, however,  from  the  adoption  of  a  similar  but  distinct  act,'^  although  the 
repeated  adoption  of  similar  acts  may  be  evidence  that  they  are  treated  by  the 
adopting  partners  as  within  the  course  of  the  firm's  business.^^ 

d.  Effect  of  Ratifteation.  So  far  as  the  non-assenting  partner  is  concerned, 
ratification  is  equivalent  to  precedent  authority,  and  the  ratiiied  obligation  relates 
back  to  the  date  of  its  inception."    The  effect  upon  third  persons  has  been  pre- 


27;  Peterson  v.  Armstrong,  24  Utah  9G,  G6 
Pac.  767. 

7.  Sibley  v.  American  Exch.  Nat.  Bank,  97 
Ga.  126,  25  S.  E.  470;  Sargent  v.  Henderson, 
79  Ga.  268,  5  S.  E.  122;  Holmes  x.  Kort- 
lander,  64  Mich.  591,  31  N.  W.  532;  Gutheil 
V.  Gilmer,  23  Utah  84,  63  Pac.  817;  Marsh  v. 
Joseph,  [1897]  1  Ch.  213,  66  L.  J.  Ch.  128, 
75  L.  T.  Kep.  N.  S.  558,  45  Wkly.  Rep.  209. 

8.  Hurt  V.  Clarke,  56  Ala.  19,  28  Am.  Rep. 
751;  Koch  V.  Endriss,  97  Mich.  444,  56  N.  W. 
847. 

9.  Colorado. —  Markell  v.  Matthews,  3 
Colo.  App.  49,  32  Pac.  176. 

Illinois. —  Porter  v.  Curry,  50  HI.  319,  99 
Am.  Dec.  520. 

Indiana, —  Porter  r.  Wilson,  113  Ind.  350, 
15  N.  E.  676. 

Kentucky. —  Fordsville  Banking  Co.  v. 
Thompson,  82  S.  W.  251,  26  Ky.  L.  Rep.  534. 

Louisiana. —  Arick's  Succession,  22  La.  Ann. 
501;  Thomas  v.  Scott,  3  Rob.  256;  Smith  v. 
Kemper,  4  Mart.  409,  6  Am.  Dec.  708. 

Massachusetts. —  Gelding  v.  Brennan,  183 
Mass.  286,  67  N.  E.  239;  Burkhardt  v.  Yates, 
161  Mass.  591,  37  N.  E.  759;  Holbrook  v. 
Chamberlin,  116  Mass.  155,  17  Am.  Rep.  146, 
an  entry  by  two  partners  under  a  lease  to 
which  one  has  signed  the  names  of  both  is  a 
ratification  thereof  by  the  other. 

Michigan. —  Davis  i'.  Berger,  54  Mich.  652, 
20  N.  W.  629,  the  joinder  of  partners  in 
prosecuting  a  writ  of  error  to  review  a  judg- 
ment on  an  award  against  the  firm  is  a  rati- 
fication of  the  submission  by  one  partner. 

Montana. — Doll  v.  Ilennessy  Mercantile  Co., 
33  Mont.  80,  81  Pac.  625. 

New  York. —  Levy  v.  Abramsohn,  39  Misc. 
781,  81  N.  Y.  Suppi.  344. 

North  Carolina. —  Person  v.  Carter,  7  N.  C. 
321. 

Pennsylvania. —  Kramer  r.  Dinsmore,  152 
Pa.  St.  264,  25  Atl.  789;  Levick's  Appeal,  1 
Pa.  Cas.  365,  2  Atl.  532. 

South  Carolina. —  Stroman  v.  Varn,  19  S.  C. 
307. 

Texas. —  Allen  v.  Meyer,  (Civ.  App.  1901) 
[34] 


65  S.  W.  645;  Williams  v.  Meyer,  (Civ.  App. 
1901)  64  S.  W.  60. 

Utah.—  Guthiel  v.  Gilmer,  27  Utah  496,  76 
Pac.  628. 

Vermont. —  Lynch  v.  Flint,  56  Vt.  46. 

Wisconsin. —  Wipperman  v.  Stacy,  80  Wis. 
345,  50  N.  W.  336;  Richardson  v.  Ames,  79 
Wis.  237,  48  N.  W.  423. 

Canada. —  Bloomley  v.  Grinton,  9  U.  C. 
Q.  B.  455. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  282. 

10.  Foster  v.  Fifield,  29  Me.  136;  Scott  v. 
Bank  of  New  Brunswick,  23  Can.  Sup.  Ct. 
277;  Gray  v.  Tierney,  4  Terr.  L.  R.  133. 

11.  Georgia. —  Sparks  v.  Flannery,  104  Ga. 
323,  30  S.  E.  823;  Perry  v.  Butt,  14  Ga.  099. 

Indiana. —  Johnson  i\  McClary,  131  Ind. 
105,  30  N.  E.  888. 

Michigan. —  Clippinger  v.  Starr,  130  Mich. 
463,  90  N.  W.  280;  Barnard  v.  Lapeer,  etc.. 
Plank  Road  Co.,  6  Mich.  274. 

Minnesota. —  Van  Dyke  f.  Seelye,  49  Minn. 
557,  52  N.  W.  215. 

Nebraska. —  Standard  Oil  Co.  v.  Hoese,  57 
Nebr.  665,  78  N.  W.  292. 

Pennsylvania. —  Livingston  v.  Pittsburgh, 
etc.,  R.  Co.,  2  Grant  219. 

Tennessee.—  Ferguson  i".  Shepherd,  1  Sneed 
254,  to  remain  silent  after  discovering  that 
one  partner  has  used  the  firm-name  for  pur- 
poses outside  the  firm  business  is  evidence  of 
assent,  prior  or  subsequent,  but  not  conclusive 
as  a  matter  of  law. 

United  States.— T3.hh  v.  Gist,  23  Fed.  Cas. 
No.  13,719,  1  Brock.  33,  6  Call  (Va.)  279; 
U.  S.  Bank  v.  Binney,  28  Fed.  Cas.  No.  16,791, 
5  Mason  176. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  282. 

12.  Cody  V.  Gainesville  First  Nat.  Bank, 
103  Ga.  789,  30  S.  E.  281;  Levi  v.  Latham, 
15  Nebr.  509,  19  N.  W.  460,  48  Am.  Rep.  301. 

13.  Gray  v.  Ward,  18  111.  32;  Scott  v. 
Bandv,  2  Head  (Tenn.)  197;  Lee  v.  Mac- 
donald,  6  U.  C.  Q.  B.  O.  S.  130. 

14.  Gunter  v.  Williams,  40  Ala.  561 ;  Her- 
riott  V.  Kersey,  69  Iowa  111,  28  N.  W.  468; 
Lawrence  i".  Taylor,  5  Hill  (N.  Y.)  107;  Cas- 
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viouslj  considered  in  treating  of  judgments  bj  confession  or  consent  and  assign- 
ments for  the  benefit  of  creditors  by  a  partner. 

18.  Rights  Acquired  by  Firm.  A  partnership  may  acquire  rights,  just  as  it 
may  incur  liabihties,  in  transactions  entered  into  Ijy  a  partner,  whether  in  his  own 
name  or  in  a  manner  not  autliorized  by  the  firm.  The  rights  acquired  in  such 
transaction  belong  to  the  firm,  when  the  transactions  are  firm  alfairs  or  are  autlior- 
ized or  adopted  by  the  firm,  with  the  other  party's  assent.^®  Otherwise  such 
rights  belong  to  and  are  enforceable  by  the  transacting  partner  individually." 

19.  Notice  and  Demand  —  a.  Notice  to  a  Partner.  Notice  to  one  partner  in 
reference  to  any  matter  relating  to  a  transaction  within  the  ordinary  scope  of  the 
firm's  business  is  notice  to  all  the  partners.^^  If  the  notice  relates  to  an  individual 
transaction  of  the  notified  partner,  or  to  one  outside  the  scope  of  the  firm  busi- 


sidy  V.  Saline  County  Bank,  14  Okla.  532,  78 
Pac.  324. 

15.  See  supra,  VI,  A,  12,  b,  13,  b. 

16.  Illinois. —  Dislion  v.  Schori-,  19  II]. 
59. 

Kentucky. —  Creel  v.  Bell,  2  J.  J.  Marsh. 
309,  a  promise  to  one  member  of  a  firm  to  re- 
fund money  belonging  to  the  firm  inures  to 
the  firm. 

Louisiana. —  See  Mitchel  v.  Gervais,  2  Mart. 
N.  S.  568. 

New  Yorlc. —  Beakes  v.  Da  Cunha,  126  N.  Y. 
293,  27  N.  E.  251  [affirming  12  N.  Y.  Suppl. 
351];  Dansinger  v.  White,  19  N.  Y.  Suppl. 
897. 

South  Carolina. —  Munroe  V.  Williams,  35 
S.  C.  572,  15  S.  E.  279. 

17.  MeClain  v.  Hutton,  131  Cal.  132,  61 
Pac.  273,  03  Pac.  182  (a  firm  cannot  claim  a 
building  lien  for  materials  furnished  under  a 
contract  with  an  individual  partner)  ;  Mead 
V.  Tomlinson,  1  Day  (Conn.)  148,  2  Am.  Dec. 
62  (a  firm  cannot  maintain  an  action  on  a 
written  instrument,  entered  into  by  one  part- 
ner as  an  individual)  ;  Sage  v.  Lippincott,  170 
Mass.  278,  49'  N.  E.  434;  Calkins  v.  Smith,  48 
N.  Y.  614,  8  Am.  Eep.  575. 

18.  Alabama.- — -Overall  v.  Taylor,  99  Ala. 
12,  11  So.  738;  Renfro  v.  Adams,  62  Ala.  302, 
notice  to  one  partner  to  enter  satisfaction  of 
mortgage  is  notice  to  all,  so  as  to  render  all 
liable  to  statutory  penalty  for  failure  to 
do  so. 

California. — -  Burritt  i\  Dickson,  8  Cal.  113. 
Connecticut. —  Watson  v.   Wells,   5  Conn. 
468.  • 

District  of  Columbia. —  Grcdge  v.  Cromwell, 
19  App.  Cas.  192. 

Illinois.— lAn^h  r.  Stern,  198  111.  371,  64 
N.  E.  1043  [affirming  99  111.  App.  637]  ;  Hay- 
wood V.  Harmon,  17  111.  477;  Iluthmachcr 
Lowrnan,  66  111.  App.  448;  McDonnld  v.  West- 
ern Refrigerating  Co.,  35  111.  App.  283. 

/owxt.— -  M  iddlcton  Sav.  Bank  v.  Dubuque, 
19  Iowa  407. 

Kansas. —  Barber  v.  Van  Horn,  54  Kan.  33, 
36  Pac.  1070. 

Kcntuc/ci/. —  AdairiB  Oil  Co.  v.  (!hriatnia8, 
10)  Ky.  564,  41  S.  W.  545,  19  Ky.  L.  Rep. 
700;  Have  v.  (Jitizcns'  Sav.  Bank,  101  Ky. 
201,  40  S.  W.  573,  19  Ky.  1..  Ucj).  307;  Saii- 
dcTH  V.  Bundle.  2  T.  I).  Mon.  139,  15  Am.  Dee. 
148;  Gilly  )).  Singleton,  3  Litt.  2^19. 

Jjouisinna. —  Wright  r.  Raih'V,  13  Ijh.  Ann. 
530;  'I'hoiiiiiH  V.  Scol  L,  3  llol).  250. 
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Michigan. —  Smith,  etc.,  Co.  v.  Schmidt,  142 
Mich.  1,  105  N.  W.  39;  Hubbardston  Lumber 
Co.  V.  Bates,  31  Mich.  158. 

Minnesota. —  King  v.  Remington,  36  Minn. 
15,  29  N.  W.  352. 

Mississippi. —  Fitch  v.  Stamps,  6  How.  487. 

Missouri. — •  King  v.  National  Oil  Co.,  81 
Mo.  App.  155. 

New  York. —  Newall  v.  Bartlett,  114  N.  Y. 
399,  21  N.  E.  990;  Ross  v.  Whitefield,  36 
N.  Y.  Super.  Ct.  50  [affirmed  in  56  N.  Y. 
640,  1  Sweeny  318]. 

Ohio. —  Riddle  V.  Canby,  2  Ohio  Dec.  (Re- 
print) 586,  4  West.  L.  Month.  124. 

Pennsylvania. —  Adams  v.  Ashman,  203  Pa. 
St.  536,  53  Atl.  375;  Thompson  v.  Christie, 
138  Pa.  St.  230,  20  Atl.  934,  11  L.  R.  A.  236; 
McClurkan  v.  Byers,  74  Pa.  St.  405. 

Vermont. —  Barney  v.  Currier,  1  D.  Chipm. 
315,  6  Am.  Dec.  739.  Compare  Baldwin  v. 
Leonard,  39  Vt.  260,  94  Am.  Dec.  324,  holding 
that  where  a  purchase  is  made  of  a  firm  by 
an  agent  without  disclosing  his  agency  to  the 
partner  with  whom  he  deals,  he  is  not  relieved 
from  personal  liability  by  the  mere  knowledge 
of  his  agency  by  another  partner  who  did  not 
make  the  sale  or  know  of  it. 

United  States. —  Townsend  v.  Hagar,  72 
Fed.  949,  19  C.  C.  A.  256;  Capelle  v.  Hall,  5 
Fed.  Cas.  No.  2,391,  12  Nat.  Bankr.  Reg.  1. 

England.' — Tomlinson  v.  Broadsmith,  [1896] 
1  Q.  B.  386,  65  L.  J.  Q.  B.  308,  74  L.  T.  Rep. 
N.  S.  265,  44  Wkly.  Rep.  471;  Steele  v. 
Stuart.  L.  R.  2  Eq.  84,  14  L.  T.  Rep.  N.  S. 
620;  Porthouse  i:  Parker,  1  Campb.  82,  10 
Rev.  Rep.  637. 

Canada. —  Briffill  v.  Goodwin,  23  Grant  Ch. 
(tJ.  C.)  431;  Snarr  v.  Small,  13  U.  C.  Q.  B. 
125. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  293. 

Illustrations. — A  purchase  for  the  benefit  of 
the  firm,  made  by  one  partner  in  fraud  of 
the  vendor's  creditors,  is  tlic  act  of  tlie  firm, 
and  the  other  partner  is  chargeable  with  no- 
tice of  the  fraud.  Patterson  v.  Seaton,  70 
Iowa  689,  28  N.  W.  59S.  Notice  of  protest  to 
one  paiiiior  is  binding  upon  all.  Collins  i\ 
TituHville  Bank,  1  Walk.  (Pa.)  194.  If  the 
drawer  and  acceptor  arc  either  general  or 
H|MM'ial  ])artners  in  an  adventure  of  which  a 
bill  conHtitutes  a  ])art,  notice  of  the  dishonor 
of  the  bill  neo<l  not  be  given  to  the  drawer. 
Rhott  V.  Poe,  2  How.  (U.  S.)  457.  11  L.  ed. 
338.  Where  timber  is  imrchaaed  by  a  firm, 
jjrior  notice  to  one  inoniber  thereof  that  it  waa 
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ness,  it  ouglit  not  to  be  imputed  to  liis  copartners.^^  And  notice  acquired  by  a 
partner  where  a  fraud  is  being  perpetrated  upon  his  copartnei's  by  or  witli  his 
consent  will  not  be  imputed  to  thein.^° 

b.  Notise  to  Firm  of  Acts  of  a  Partner.  The  acts  of  a  partner  in  tlie  transac- 
tion of  lirui  matters  are  presumed  to  be  known  to  all  the  members  of  the  firm.^^ 

e.  Demand  Upon  One  Partner.  In  a  matter  within  the  scope  of  the  firm  busi- 
ness a  demand  upon  one  partner  is  treated  as  a  demand  upon  all  the  partners.^ 

20.  Individual  Liability  Arising  From  Individual  Acts  or  Interests.  While  a 
contract  made  or  a  transaction  entered  into  by  one  partner,  without  the  scope  of 
the  firm  business  and  without  the  consent  of  his  copartner,  does  not  bind  his  firm, 
yet  he  himself  may  be  bound  thereby.'^^  One  entering  into  a  contract  in  the  name 
of  a  firm  which  does  not  exist,^*  or  whicli  is  to  commence  at  a  future  day  and  is 
never  actually  formed,^''  may  be  bound  thereby.  A  partner  who  has  individually 
ioined  as  a  maker  in  a  promissory  note  of  Iiis  firm  for  its  accommodation  is  not 
indirectly  or  secondarily  but  primai-ily  liable  thcreon.^^  Partners  cannot  discharge 
themselves  of  their  liability  for  their  individual  debts  by  showing  that  the  copart- 
nership has  assumed  to  pay  them  and  is  supplied  with  funds  for  the  purpose. 
The  individual  liability  is  not  merged  in  that  of  the  partnership.^''  Where  on  the 
face  of  an  instrument  it  appears  that  a  partner  signed,  sealed,  and  delivered  it  to 


cut  from  land  not  belonging  to  the  vendor 
is  notice  to  all  the  partners  so  as  to  subject 
them  to  statutory  damages.  Tucker  v.  Cole, 
54  Wis.  539,  11  N.  W.  703. 

19.  Tennent  Shoe  Co.  Birdseye,  105  Mo. 
App.  C96,  78  S.  W.  1036;  Bienenstok  v.  Am- 
midown,  155  N.  Y.  47,  61,  49  N.  E.  321  Ire- 
versing  11  Misc.  76,  29  N.  Y.  Suppl.  593,  32 
N.  Y.  Suppl.  1138,  31  Abb.  N.  Cas.  400]  (in 
which  it  is  said :  "  The  rule  of  law,  which 
attaches  a  responsibility  to  the  status  of  a 
partnership  relation  for  the  acts  of  a  copart- 
ner, within  the  scope  of  business  transactions, 
is  founded  upon  a  just  view  of  tlie  require- 
ments of  public  commercial  interests.  To  ex- 
tend its  operation  to  the  extent  of  imputing 
the  notice  or  ]<nowledge  of  a  copartner  ac- 
quired in  transactions  outside  of  the  partner- 
ship business  and  which  were  had  for  his 
individual  benefit  [to  the  other]  would  be  to 
convert  the  rule  into  an  instrumentality  of 
injustice");  Van  Bergen  v.  Lehmaier,  72 
Hun  (N.  Y.)  304,  25  N.  Y.  Suppl.  356;  Big- 
nold  V.  Waterhouse,  1  M.  &  S.  255. 

20.  Gilruth  v.  Decell,  72  Miss.  232,  16  So. 
250;  Bienenstok  v.  Ammidown,  155  N.  Y.  47, 
49  N.  E.  321  (a  member  of  a  firm  will  not 
be  permitted  by  conduct,  amounting  to  a 
fraud  upon  his  copartners,  to  bind  them,  as 
in  some  transaction  within  the  sphere  of  the 
partnership;  and  the  communication  of  facts 
concerning  the  transaction  will  not  be  pre- 
sumed in  such  a  case)  ;  Jones  v.  Draper,  26 
Ohio  Cir.  Ct.  785. 

21.  Mack  V.  Fries,  5  Ohio  Dec.  (Reprint) 
174,  3  Am.  L.  Rec.  385;  Kramer  v.  Dinsmore, 
152  Pa.  St.  264,  25  Atl.  789;  Coxe  v.  Sart- 
well,  21  Pa.  St.  480;  German-American  Bank 
V.  Magill,  102  Wis.  582,  78  N.  W.  782;  Esta- 
brook  r.  Messersmith,  18  Wis.  545. 

22.  Miller  v.  Phenix  Ins.  Co.,  109  111.  App. 
624  (demand  to  pay  over  money)  ;  La  Crosse 
Milling  Co.  v.  Williams,  2  Kan.  App.  160,  43 
Pac.  288  (demand  in  replevin)  ;  Gates  v. 
Beecher,  60  N.  Y.  518,  19  Am.  Rep.  207  laj- 
firming  3  Thomps.  &  C.  404]  (demand  on  one  of 


several  partners  in  a  firm,  who  are  makers  of 
a  note)  ;  Holbrook  v.  Wight,  24  Wend.  (N.  Y.) 
169,  35  Am.  Dec.  607  (demand  of  one  partner 
and  his  refusal,  in  action  for  conversion 
against  the  firm)  ;  Nisbet  v.  Patton,  4  Rawle 
(Pa.)  120,  26  Am.  Dec.  122. 

23.  California. —  Jones  v.  Baileyj  5  Gal. 
435. 

Louisiana. —  Cooke  v.  Allison,  30  La.  Ann. 
963. 

Massachusetts. — Taft  v.  Church,  162  Mass. 
527,  39  N.  E.  283.  See  also  Van  Deusen  v. 
Blum,  18  Pick.  229,  29  Am.  Dec.  582. 

Neio  York. —  Harrington  v.  Higham,  15 
Barb.  524 ;  Brink  IK  New  Amsterdam  F.  Ins. 
Co.,  5  Rob.  104.  See  also  Pond  !;.  Stark- 
weather, 99  N.  Y.  411,  2  N.  E.  42;  Gates  v. 
Graham,  12  Wend.  53. 

Pennsylvania. —  York  Bank's  Appeal,  36  Pa. 
St.  458.  See  also  Stauffer's  Estate,  3  Pa. 
Dist.  794,  15  Pa.  Co.  Ct.  492. 

Virginia. —  Wood  v.  Sliepherd,  2  Patt.  &  H. 
442. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  2951/0.    And  see  supra,  VI,  A,  3-13. 

But  compare  Hughes  v.  Ellison,  5  Mo.  463, 
holding  that  an  assignment  made  by  one  part- 
ner in  the  partnership  name  without  the  con- 
sent of  the  other  is  not  valid  to  pass  even 
the  assignor's  own  interest  in  the  partnership 
effects. 

In  California,  under  Civ.  Code,  §  2928,  a 
mortgage  to  secure  a  firm  debt  by  a  partner, 
in  the  absence  of  a  personal  covenant  to  pay 
the  firm  debt,  creates  in  him  no  personal  obli- 
gation but  renders  him  liable  as  a  surety. 
London,  etc..  Bank  v.  Smith,  101  Cal.  415,  35 
Pac.  1027. 

24.  Horowitz  v.  Pakas,  22  Misc.  (N.  Y.) 
520,  49  N.  Y.  Suppl.  1008. 

25.  Stiles  V.  Meyer,  7  Lans.  (N.  Y.)  190, 
64  Barb.  77.  » 

26.  Bell  V.  Ottawa  Trust,  etc.,  Co.,  28 
Ont.  519. 

27.  Tlie  Swallow,  23  Fed.  Cas.  No.  13,665, 
Olcott  334. 


[VI.  A.  20] 


532    [30  Cyc] 


PARTNElimiP 


bind  tlie  linn  of  wliicli  ho  is  a  member  and  not  as  liis  own  individual  deed,  he 
cannot  be  held  individnally  bound  ;^  and  where  a  partner  employs  an  attorney  in 
a  matter  in  which  the  firm  is  interested  but  tells  him  that  the  tirm  has  no  interest 
therein  such  partner  is  individually  liable  for  the  attorney's  fees.'^''' 

21.  Undisclosed  Partnership  and  Dormant  Partners'-'^  —  a.  General  Rule  as 
to  Liability.  The  rule  tiiat  an  undisclosed  principal  is  liable  for  contracts  made 
or  goods  purchased  or  benefits  secured  for  him  by  his  agent  applies  to  a  case 
where  thei'e  is  an  undisclosed  or  dormant  partner.^'  A  creditor  of  an  undisclosed 
partnership  does  not  waive  or  merge  his  claim  against  the  firm  or  a  dormant  part- 
ner, by  taking  a  negotiable  security  of  the  ostensible  debtor,  if  this  is  done  in 
ignorance  of  the  firm's  existence.^^ 

b.  Property  of  a  Dormant  Partnership.  In  a  dormant  partnership,  the 
effects  of  the  ostensible  partner  and  those  purporting  to  be  his,  although  actually 
belonging  to  the  partnership,  are,  with  respect  to  the  rights  of  innocent  third 
parties,  to  be  regarded  as  his  sole  property.^^ 


28.  Fisher  v.  Pender,  52  N.  C.  483. 

29.  Plavford  f.  Hutchinson,  135  Pa.  St. 
426,  19  Atl.  1019. 

30.  Who  are  dormant  partners  see  supra, 
III,  B,  6,  a. 

31.  Colorado.— UcBonald  v.  Clough,  10 
Colo.  59,  14  Pao.  121. 

Connecticut. —  Everitt  v.  Chapman,  6  Conn. 
347. 

Georgia. —  Stubba  v.  Fleming,  9"2  Ga.  354, 
17  S.  E.  935. 

Illinois. —  Lindsey  v.  Edmiston,  25  111.  359; 
Podrasnik  v.  E.  T.  Martin  Co,  25  HI.  App. 
300. 

Indiana. —  Gilmore  v.  Merritt,  02  Ind.  525 ; 
Bisel  V.  Plobbs,  6  Blackf.  479;  Tomlinson  v. 
Collett,  3  Blackf.  430,  partners  may  be  liable 
for  goods  purchased  for  tliem  by  their  agent, 
although  the  agent  at  the  time  of  the  contract 
mentioned  the  name  of  only  one  of  his  prin- 
cipals. 

Louisiana. — Schmidt  r.  Ittman,  46  La.  Ann. 
888,  15  So.  310;  Boudreaux  v.  Martinez,  25 
La.  Ann.  167,  altliough  credit  is  given  only 
to  the  ostensible  partner,  it  is  nevertheless 
binding  on  all  for  whom  the  partner  acts, 
including  dormant  or  secret  partners,  if  the 
indebtedness  was  incurred  in  their  business 
for  tlieir  benefit. 

Massachusetts. —  Etheridge  Binney,  9 
Pick.  272. 

Minnesota. —  Wood  v.  Cullen,  13  Minn.  394. 

.Missouri. — ■  Bracken  v.  March,  4  Mo.  74. 

New  York. —  Duvall  v.  Wood,  3  Lans.  489 ; 
Arnold  v.  Morris,  7  Daly  498 ;  Galway  v. 
Nordlinger,  4  N.  Y.  Su|)pl.  049;  Reynolds  v. 
(Heveland,  4  Cow.  282,  15  Am.  Dec.  309. 

North  Carolina. —  Poole  v.  Jjcwis,  75  N.  C. 
417;  ]5axtcr  v.  Clark,  20  N.  C.  127. 

Texa.'i. —  Fr.'inklin  v.  Ilardie,  1  Tex.  App. 
Civ.  CaH.  §  1219;  Mann  Clapp,  1  Tex.  App. 
Civ.  Cas.  §  503. 

Virqinia. —  ('ocke  ?;.  Ujishaw,  0  Munf.  404. 

See'  38  Cent.  Dig.  tit.  "  Partnersliip," 
!iS  290,  2!)7.  29H. 

Credit  given  ostensible  partner  only. — .\ 
ildiiiiiint  parlTicr  is  liable  for  all  (he  |iarliu'r- 
Hhi|i  iIcIiIh  conlraclcd  dui'lng  liis  coiUK'ction 
with  the  (inn,  wlieth(!r  eredit  in  f^iven  ex- 
c'luMiv(!)y  to  the  oHlciiHlblc  ))a)'(ii('r  or  not. 
Lea  V.  Guii'c,   I.')  Sin.  &   M.    (IMIhu.)  050; 
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Richardson  v.  Farmer,  36  Mo.  35,  88  Am.  Dec. 
129. 

Those  who  have  no  knowledge  of  any  part- 
nership, and  deal  with  a  party  who  shares 
the  profits  with  a  third  person,  may  charge 
such  third  person  or  a  partner  for  all  debts 
contracted  within  the  apparent  scope  of  the 
business  of  the  party  with  whom  they  deal. 
Bromley  v.  Elliot,  38  N.  H.  287,  75  Am.  Dec. 
182. 

To  charge  a  dormant  partner  on  a  note 

signed  by  the  firm  it  must  be  shown  that  the 
loan  was  on  the  credit  of  the  firm,  or  that 
it  was  used  in  the  business  or  for  the  benefit 
of  the  firm.  Fosdick  v.  Van  Horn,  40  Ohio 
St.  459. 

If  one  partner  purchases  property  on  his 
individual  credit,  for  the  use  of  the  firm,  and 
the  vendor  is  not  aware  of  the  existence  of 
the  partnership,  he  may,  when  he  discovers  it, 
hold  the  firm  liable  for  the  price.  Griffith  i'. 
BufiFum,  22  Vt.  181,  54  Am.  Dec.  C4. 

32.  Connecticut. —  Tyler  v.  Waddingham, 
58  Conn.  375,  20  Atl.  335,  8  L.  R.  A.  057. 

Indiana. —  Beach  v.  State  Bank,  2  Ind.  488. 

Kentucky. —  Scott  v.  Colmesnil,  7  J.  J. 
Marsh.  410,  a  dormant  partner,  at  the  date  of 
a  note  given  by  the  ostensible  partner,  is 
liable  therefor. 

Maryland. —  Davidson  V.  Kelly,  1  Md.  492. 

Pennsylvania. —  Graeff  v.  liitchman,  5 
Watts  454. 

^outli  Carolina. —  Watson  v.  Owens,  1  Rich. 
111. 

Texas. —  Bradshaw  v.  Apperson,  30  Tex. 
133. 

United  States. —  Winship  v.  Uuil;od  States 
Bank,  5  Pet.  529,  8  L.  ed.  210;  Alexandria 
Bank  v.  Mandcville,  2  Fed.  Caa.  No.  851,  1 
Cranch  C.  C.  575. 

Kitfjtand. —  Robinson  v.  Wilkinson,  3  Price 
538,  18  Rev.  Roji.  (i59. 

See  38  Cent.  Dig.  lil:.  "  Pa r( m-rship,"  S  298. 

Where  the  creditor  has  full  knowledge  of 
the  partnership  relation,  when  he  takes  the 
no(en  of  the  oHUMisible  ])ar(n(n',  he  loses  all 
right  against  the  dormant  jiarlncr.  llshor  V. 
Waddiiighani,  02  Conn.  412.  20  Ad.  53S. 

33.  (/((it/oni/ffi.— Willoy  V.  Crocker- Wool- 
worth  Nai.  Bank,  141  Cn'l.  508,  75  Pao.  100; 
l.)ui)uy  I'.  Loiivenworth,  17  Oal.  202. 
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e.  Rights  of  the  Undisclosed  Partnership.  Au  undisclosed  partnership 
becomes  the  owner  of  property  bought,  or  of  riglits  acquired  in  its  behalf, 
although  the  other  party  to  tlie  transaction  did  not  know  of  its  existence  and 
its  members  may  join  as  plaintiffs  in  an  action  to  enforce  such  rights.^'^ 

d.  Rights  of  bopmant  Partner,  xi  dormant  partner  is  entitled  to  revoke  the 
implied  authority  of  his  copartners  to  bind  him  by  contract,^^  as  well  as  to  take 
advantage  of  the  doctrine  that  a  partner  has  no  implied  authority  to  bind  his  firm 
by  transactions  known  to  tlie  other  party  to  be  for  the  acting  partner's  individual 
benefit.^'  He  is  also  entitled  to  insist  that  he  shall  not  be  charged  on  an  obliga- 
tion of  the  firm,  unless  it  be  shown  that  it  was  contracted  on  the  credit  of  the  firm, 
in  which  he  is  a  partner,  or  that  such  firm  had  the  benefit  of  the  transaction.^ 

B.  Nature  and  Extent  of  Firm  Liabilities — l.  Liability  Upon  Contract. 
The  liability  of  partners  upon  a  contract  is  at  law  joint,  and  not  joint  and  several 


Maiyic. —  White  r.  Farnham,  99  Me.  100,  58 
Atl.  425,  105  Am.  St.  Rep.  201. 

Mississippi. —  Gumbel  v.  Koon,  59  Miss.  264, 
construing  Code,  §  1300. 

Pennsylvania. —  C'allender  v.  Robinson,  96 
Pa.  St.  454. 

South  Carolina. —  Colburn  v.  Mathews,  1 
Strobh.  232. 

34.  Conklin  v.  Leeds,  58  111.  178;  Hoag- 
lin  u.  Henderson,  119  Iowa  720,  94  N.  W.  247, 
97  Am.  St.  Rep.  335,  61  L.  R.  A.  756;  Scott 
V.  McKinney,  98  Mass.  344;  Badger  v. 
Daenickc,  56  Wis.  678,  14  N.  W.  821. 

35.  Havana,  etc.,  R.  Co.  v.  Walsh,  85  111. 
58;  Rush  v.  Thompson,  112  Ind.  158,  13  N.  E. 
005;  Wright  V.  lierrick,  125  Mass.  15^4; 
Cothay  v.  Fennell,  10  B.  &  C.  671,  8  L.  J. 
K.  B.  O.  S.  302,  21  E.  C.  L.  284;  Garrett  v. 
Handley,  4  B.  &  C.  664,  10  E.  C.  L.  748,  1 
C.  &  P.  483,  12  E.  C.  L.  281,  7  D.  &  R.  144, 
27  Rev.  Rep.  405. 

36.  Leavitt  v.  Peck,  3  Conn.  124,  8  Am. 
Dec.  157. 

37.  Miller  v.  Manice,  6  Hill  (N.  Y.)  114; 
Commonwealth  Bank  v.  Hadfeg,  3  Yeates 
(Pa.)  560;  In  re  Munn,  17  Fed.  Cas.  No. 
9,925,  3  Biss.  442,  7  Nat.  Bankr.  Reg.  468. 

38.  Fosdick  i:  Van  Horn,  40  Ohio  St.  459 ; 
Alexandria  Bank  v.  Mandeville,  2  Fed.  Cas. 
No.  851,  1  Cranch  C.  C.  575;  Palmer  v.  Elliot, 
18  Fed.  Cas.  No.  10,690,  1  Cliff.  63. 

39.  Delaware. —  Currey  v.  Warrington,  5 
Harr.  147. 

Indiana. — •  Crosby  v.  Jeroloman,  37  Ind. 
264. 

Louisiana. — Lynch  v.  Postlethwaite,  7  Mart. 
69,  12  Am.  Dec.  495,  applying  the  gsneral 
rule  which  prevailed  in  Mississippi  and  gov- 
erned the  case. 

Missouri. —  Burns  v.  Mason,  11  Mo.  469. 

Nebraska. —  Bo'.ven  v.  Crow,  16  Nebr.  556; 
20  N.  W.  850;  Nebraska  R.  Co.  v.  Lett,  8 
Nebr.  251,  each  member  is  answerable  for  the 
whole  amount  of  the  firm's  debts. 

New  Jersey. —  Brown  v.  Fitch,  33  N.  J.  L. 
418. 

New  York.— S])a.r\<s  v.  Fogarty,  93  N.  Y. 
App.  Div.  472,  87  N.  Y.  Suppf.  648;  New 
York  Fastener  Co.  r.  Wilatus,  65  N.  Y.  App. 
Div.  467,  73  N.  Y.  Suppl.  67;  Harris  v. 
Schultz,  40  Barb.  315. 

Ohio. —  Meier  r.  Cardinaton  First  Nat. 
Bank,  55  Ohio  St.  446,  45  N.  e.  907. 


Oklahoma. —  Cox  v.  Gille  Hardware,  etc., 
Co.,  8  Okla.  483,  58  Pac.  645. 

Oregon. —  Nortli  Pac.  Lumber  Co.  v.  Spore, 
44  Oreg.  462,  75  Pac.  890. 

Pennsylvania. —  Good  v.  Good,  7  North.  Co. 
Rep.  159. 

Tennessee. —  See  Brownlee  v.  Lobenstein, 
(Ch.  App.  1897)  42  S.  W.  467,  holding  that  a 
debt  is  not  a  firm  debt  where  all  the  members 
of  the  firm  are  liable  therefor  as  individuals 
and  not  as  members  of  the  firm. 

United  States. — Felichy  v.  Hamilton,  8  Fed. 
Cas.  No.  4,719,  1  Wash.  491. 

England. —  Kendall  v.  Hamilton,  4  App. 
Cas.  504,  48  L.  J.  C.  P.  705,  41  L.  T.  Rep. 
N.  S.  415,  28  Wkly.  Rep.  97;  Malcolmson  v. 
Malcolmson,  L.  R.  1  Ir.  228 ;  Robeson  v.  Gan- 
derton,  9  C.  &  P.  476,  38  E.  C.  L.  282;  Wilmer 
V.  Currey,  2  De  G.  &  Sm.  347,  12  Jur.  847,  64 
Eng.  Reprint  156;  King  v.  Hoare,  2  D.  &  L. 
382,  14  L.  J.  Exch.  29,  13  M.  &  W.  494; 
Bvers  v.  Dobey,  1  H.  Bl.  236 ;  Eoo  ^.  Wilson,  3 
Mont.  D.  &  De  G.  57. 

Canada. —  Drouin  v.  Gautliier,  12  Quebec 
Q.  B.  442. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  301. 

Rule  stated. — "  It  is  true  that  each  copart- 
ner is  bound  for  the  entire  amount  due  on 
copartnership  contracts;  and  that  this  obli- 
gation is  so  far  several  that  if  he  is  sued 
alone,  and  does  not  plead  the  non-joinder  of 
his  copartners,  a  recovery  may  be  had  against 
him  for  the  whole  amount  due  upon  the  eon- 
tract,  and  a  joint  judgment  against  the  co- 
partners may  be  enforced  against  the  prop- 
erty of  each.  But  this  is  a  different  thing 
from  the  liability  which  arises  from  a  joint 
and  several  contract.  There  the  contract  eon- 
tains  distinct  engagements,  that  of  each  con- 
tractor individually,  and  that  of  all  jointly, 
and  different  remedies  may  be  pursued  upon 
each.  The  contractors  may  be  sued  separately 
on  their  several  engagements  or  together  on 
their  joint  undertaking.  But  in  copartner- 
ships there  is  no  such  several  liability  of  the 
copartners.  The  copartnerships  are  formed 
for  joint  purposes.  The  members  undertake 
joint  enterprises,  they  assume  joint  risks,  and 
they  incur  in  all  cases  joint  liabilities.  In 
all  copartnership  transactions  this  common 
risk  and  liabilitv  exist."  Mason  r.  Eldred,  6 
W-all.  (U.  S.)  231,  235,  18  L.  ed.  783. 

[VI,  B,  1] 


534:    [30  Cyc] 


PARTNEIiSIIIP 


bnt  in  equity  all  partnership  debts  are  deemed  joint  and  several.'**'  It  is  compe- 
tent for  the  members  of  a  tirin,  or  any  of  them,  to  bind  themselves  severally  as 
well  as  jointly  for  the  firm  debts,  by  an  agreement  to  that  effect."  And  one 
partner  may  render  himself  separately  liable  by  liolding  himself  out  as  the  only 
member  of  the  firm.^^  Whether  a  contract  by  a  firm  not  to  engage  in  a  certain 
business  binds  the  partners  individually  or  only  as  a  firm  is  a  question  upon  which 
courts  differ.*^    If  the  contract  prohibits  the  partners,  "  or  any  of  them,"  from 


Statutory  provisions. —  In  some  states  the 
common-law  rule  has  been  changed,  and  the 
contract  liability  of  partners  for  firm  debts 
is  several  as  well  as  joint.  Dixie  Cotton  Oil 
Co.  V.  Morris,  79  Ark.  113,  94  S.  VV.  933; 
Kent  V.  Wells,  21  Ark.  411;  Hicks  v.  Bran- 
ton,  21  Ark.  186 ;  Hamilton  v.  Buxton,  G  Ark. 
24;  McLain  v.  Carson,  4  Ark.  164,  37  Am. 
Dec.  777;  Ryerson  v.  Hendrie,  22  Iowa  480; 
Williams  v.  Rogers,  14  Bush  (Ky.)  776.  In 
some  states  it  has  been  judicially  declared 
that  statutory  provisions  to  the  effect  that 
obligations  or  contracts  by  several  persons 
shall  be  joint  and  several,  unless  it  is  other- 
wise expressly  stipulated,  do  not  extend  to 
partnership  obligations.  Currey  v.  Warring- 
ton, 5  Harr.  (Del.)  147 ;  Sandusky  v.  Sidwell, 
173  111.  493,  50  N.  E.  1003  iaffirming  73  111. 
App.  491];  Coates  v.  Preston,  105  111.  470; 
Hyde  v.  Casey-Grimshaw  Marble  Co.^  82  111. 
App.  83  [reversed  on  other  grounds  in  185 
111.  580,  57  N.  E.  776];  Burns  v.  Mason,  11 
Mo.  469;  Pope  Mfg.  Co.  v.  Charleston  Cycle 
Co.,  55  S.  C.  523,  33  S.  E.  787. 

In  Louisiana  the  members  of  an  ordinary 
partnership  are  bound  jointly  and  not  sever- 
ally for  firm  debts,  and  are  liable  not  in 
solido,  but  only  for  their  virile  shares.  Bank 
of  Commerce  v.  Mayer,  42  La.  Ann.  1031,  8 
So.  260  {applying  Rev.  Civ.  Code,  art.  2872)  ; 
Hardeman  v.  Tabler,  36  La.  Ann.  555 ;  Payne 
r.  James,  36  La.  Ann.  476  (ordinary  partners 
may  stipulate  for  an  obligation  in  solido)  ; 
Hyams  v.  Rogers,  24  La.  Ann.  230 ;  Dupre  v. 
Boyd,  23  La.  Ann.  495;  Field  v.  Cooks,  16 
La.  Ann.  153 ;  Dyer  v.  Drew,  14  La.  Ann.  657 ; 
Moores  v.  Bates,  13  La.  Ann.  40;  Lapeyre  v. 
Murphy,  6  La.  Ann.  794;  Brown  v.  Hughes, 
2  La.  Ann.  623;  Heath  v.  Howell,  15  La.  138; 
Green  v.  Dakin,  15  La.  152;  McGehee  v.  Mc- 
Cord,  14  La.  362;  Bennett  v.  Allison,  2  La. 
419;  Beauregard  v.  Case,  91  U.  S.  134,  23 
L.  e<l.  263.  But  the  members  of  a  commercial 
partnership  are  liable  in  solido  for  firm  debts 
and  are  bound  scvarally  as  well  as  jointly. 
]\TcCl('llan  Drv-Dock  Co.  v.  Farmers'  Alliance 
Steam-Boat  Line,  43  La.  Ann.  258,  9  So.  630 
(coiistruiiig  Rev.  Civ.  Code,  art.  2825)  ; 
Coolcy  V.  Broad,  29  La.  Ann.  345,  29  Am. 
Rep.  332;  Villa  v.  Jonte,  17  La.  Ann.  9;  Twi- 
bill  V.  Perkins,  8  La.  Ann.  133;  Liimbetli  v. 
Vawlor,  6  Rob.  127;  Porrctt  r.  l)uprf>,  3  l{ob. 
52;  1'ugli  V.  Priestly,  15  La.  287;  [hilibcll  v. 
M:-.u\,  14  Ln.  243;  "  Vigors  v.  Sainei,  13  l.a. 
300;  W;ir(l  v.  Bnindt,  11  Mart.  331,  13  Am. 
Dec.  352;  Liverpool,  {>it'.,  Mav.  Co.  r.  Agar, 
14  Fed.  615,  4  Woods  201,  in  which  it  is  said 
that,  iiltlioiigli  till'  iiltiiiiiile  lini)ilily  of  pnrt- 
IKM'H  in  a  (•oiiiiiicicial  [)in'i iiciHlii])  is  in,  solido, 
they  cunnot  hi',  cliiirgcd  iiidividunlly  during 
the  cnntiniianfc  of  (lie  pinlnorHliii),  except 
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through  the  partnsrship.  A  lease  of  real  prop- 
erty, even  to  a  commercial  partnership,  cre- 
ates a  joint  obligation.  Hollingsworth  v.  At- 
kins, 46  La.  Ann.  515,  15  So.  77.  The  joint 
owners  of  a  steamboat  or  other  vessel,  em- 
ployed in  carrying  personal  property  or  pas- 
sengers for  hire,  are  in  all  transactions  rela- 
tive to  the  use  of  such  vessel,  as  to  third  per- 
sons, commercial  partners,  and  as  such  re- 
sponsible in  solido ;  but,  where  she  is  not  so 
employed,  they  are  only  ordinary  partners, 
and  responsible  each  for  his  virile  share. 
Davis  V.  Houren,  6  Rob.  (La.)  255;  Lambeth 
V.  Vawter,  supra;  Kelly  v.  Benedict,  5  Rob. 
138,  39  Am.  Dec.  530;  Byrne  v.  Hooper,  2 
Rob.  229;  Banchor  v.  Bell,  2  Rob.  182; 
Black  V.  Savory,  17  La.  85 ;  Shaum  f.  Strong, 
14  La.  491;  Claiborne  v.  His  Creditors,  13 
La.  279;  Burke  v.  Clarke,  11  La.  206;  David 
V.  Eloi,  4  La.  106 ;  Hynes  v.  Kirkman,  4  La. 
47;  Kimbal  v.  Blanc,  8  Mart.  N.  S.  386; 
Baldwin  v.  Grav,  4  Mart.  N.  S.  192,  16  Am. 
Dec.  109;  Carroll  v.  Waters,  9  Mart.  500,  13 
Am.  Dec.  316. 

40.  Connecticut. —  Camp  v.  Grant,  21  Conn. 
41,  54  Am.  Dec.  321. 

Illinois. —  Silverman  v.  Chase,  90  111.  37. 
Missouri. — Simpson  v.  Schulte,  21  Mo.  App. 
639. 

Neio  Jersey. —  Edison  Electric  Illuminating 
Co.  V.  De  Mott,  51  N.  J.  Eq.  16,  25  Atl.  952. 

New  York. —  Hamersley  r.  Lambert,  2 
Johns.  Ch.  511. 

Ohio. —  Belknap  v.  Cram,  11  Ohio  411. 

England. —  Devoynes  v.  Nobles,  1  Meriv. 
529. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  301. 

41.  Alabama. —  Forst  v.  Leonard,  112  Ala. 
290,  20  So.  587. 

Illinois. —  Mclntyer  v.  Houseman,  98  111. 
App.  76. 

Indiana. —  Crosby  v.  Jeroloman,  37  Ind. 
264. 

New  York.— In  re  Gray,  111  N.  Y.  404,  18 
N.  E.  719;  Amend  v.  Becker,  37  Misc.  496, 
75  N.  Y.  Suppl.  1095. 

Bouth  Carolina. —  Perman  v.  Tunno,  Riley 
Eq.  181. 

F.nqland. —  Dpnton  V.  Rodic.  3  Canipb.  403, 
14  Rev.  Rep.  823. 

See  38  Cent.  Dig.  tit.  "  Partnership," 
S  301. 

4S.  Crosby  v.  Jerolonuui,  37  Ind.  204; 
Bondeld  r.  "Smith,  13  L.  J.  J':xcli.  105,  12 
M.  &  W.  405. 

43.  Partners  bound  as  individuals. —  Love 
•)'.  Slidliinn,  IS  App.  Cms.  (  D.  C.)  306,  53 
I;.  U.  A.  397;  Welsh  r.  l\1orriH,  HI  Tox.  159, 
16  S.  W.  744,  26  Am.  St.  Hep.'  801. 

Only  the  firm  is  lionnd  mid  the  coutract 
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engaging  in  the  specified  business,  it  is  clearly  several  in  its  application.^*  What- 
ever the  private  agreements  and  contracts  of  persons  wlio  conduct  themselves 
before  the  world  as  partners  may  be,  with  reference  to  debts  contracted  by  them 
and  the  responsibilities  of  the  partners  respectively,  they  will  be  equally  and 
jointly  liable  to  those  dealing  with  the  partnership  for  all  debts  lawfully  con- 
tracted.*^ Where  two  firms  agree  to  indorse  notes  for  each  other  to  enable  each 
other  to  borrow  money,  the  debt  of  the  sureties  on  a  note  made  in  pursuance  of 
this  agreement  is  a  partnership  debt.*"  If  individuals  give  a  bond,  each  signing 
only  as  an  individual,  but  it  is  in  fact  for  a  partnership  debt,  although  at  law  it  is 
an  individual  debt,  it  is  in  equity  a  partnersliip  debt.*''  A  partnership  is  not 
liable  for  transactions  entered  into  by  the  members  of  the  firm  individually  and 
which  are  not  connected  with  the  partnership  business.*^  Where  one  deals  with 
the  agent  of  a  firm  individually,  matters  growing  out  of  the  transaction  cannot, 
in  the  absence  of  fraud,  be  asserted  against  the  firm  because  of  a  belief  that  the 
firm  was  being  dealt  with.*' 

2.  Liability  in  Tort.  Whenever  a  firm  is  answerable  for  the  tort  of  any  mem- 
ber, the  liability  of  the  partners  is  joint  and  several.^" 

3.  Criminal  Responsibility.  As  a  rule  a  partner  is  not  chargeable  with  the 
criminal  acts  of  a  copartner,  simply  because  of  their  partnership  relation.  It 
must  be  shown  that  he  actually  authorized  or  assented  to  the  criminal  conduct  of 
his  copartner.^^  He  may  be  liable  to  penalties  imposed  by  statute  without  such 
proof ;     and  even  to  criminal  prosecution  under  peculiar  statutes.^^    When  a 


is  not  broken  by  a  partner's  engaging  indi- 
vidually in  the  specified  business.  Streichen 
X.  Fehleisen,  112  Iowa  612,  84  N.  W.  715,  51 
L.  R.  A.  412.  See  also  U.  S.  Cordage  Co.  «. 
William  Wall's  Sons'  Rope  Co.,  90  Hun 
(N.  Y.)  429,  35  N.  Y.  Suppl.  978. 

44.  Stark  v.  Noble,  24  Iowa  71;  Pittsburg 
Valve,  etc.,  Co.  y.  Klingelhofer,  210  Pa.  St. 
513,  60  Atl.  161. 

45.  Perry  f.  Randolph,  6  Sm.  &  M.  (Miss.) 
335. 

46.  Clark  Gregory,  87  Tex.  189,  27  S.  W^ 
56. 

47.  McCoy  v.  Jack,  47  W.  Va.  201,  34  S.  E. 
991. 

48.  Penn  v.  Fogler,  182  111.  76,  55  N.  E. 
192  \reversing  11  111.  App.  365],  corporate 
stock  bought  by  persons  who  are  partners 
in  a  grocery  business. 

49.  Griffith  v.  I&roeger,  (Tex.  Civ.  App. 
1897)  42  S.  W.  772. 

50.  California. —  Murphy  v.  Coppieters, 
136  Cal.  317,  68  Pac.  970". 

Illinois. —  Miller  v.  Phenix  Ins.  Co.,  109  111. 
App.  624 ;  Liebold  v.  Green,  69  111.  App.  527, 
each  partner  is  liable  individually  for  all 
torts  committed  in  the  course  of  the  part- 
nership business,  and  may  be  sued  alone  or 
with  part  or  all  of  the  other  partners. 

Louisiana. — •  Guarantee  Trust,  etc.,  Co.  v. 
E.  C.  Drew  Inv.  Co.,  107  La.  251,  31  So.  736; 
Baldey  v.  Brackenridge,  39  La.  Ann.  660,  2 
So.  410. 

Maine. —  Allen  r.  Leighton,  87  Me.  206,  32 
Atl.  877,  each  partner  is  liable  for  the  aggre- 
gate penalty  for  having  unlawful  possession 
of  caribou. 

Massachusetts. — Patten  v.  Gurney,  17  Mass. 
182,  9  Am.  Dec.  141. 

Neto  Yorh. —  Lockwood  v.  Bartlett,  130 
N.  Y.  340,  29  N.  E.  257  iaffwming  7  N.  Y. 


Suppl.  481]  ;  Roberts  v.  Johnson,  58  N.  Y. 
613;  Matter  of  Blackford,  35  N.  Y.  App. 
Div.  330,  54  N.  Y.  Suppl.  972;  Walker  v. 
Anglo-American  Mortg.,  etc.,  Co.,  72  Hun 
334,  25  N.  Y.  Suppl.  432. 

'North  Carolina. —  Barrett  v.  McCrummen, 
128  N.  C.  81,  38  S.  E.  286. 

South  Carolina. — -White  v.  Smith,  12  Rich. 
595. 

Vnited  iSfaies.— Stockwell  v.  U.  S.,  13  Wall. 
531,  20  L.  ed.  491  [_af[irming  23  Fed.  Cas.  No. 
13,406,  3  Cliff.  284]  ;  Lovejoy  v.  Murray,  3 
Wall.  1,  18  L.  ed.  129.  See  also  Troy  Iron, 
etc.,  Factory  v.  Winslow,  24  Fed.  Cas.  No. 
14,199,  1  Ban.  &  A.  98,  11  Blatchf.  513. 

England.— B\yi\\  v.  Fladgate,  [1891]  1  Ch. 
337,  60  L.  J.  Ch.  66,  63  L.  T.  Rep.  N.  S.  546, 
39  Wkly.  Rep.  422;  Thomas  v.  Atherton,  10 
Ch.  D.  '185,  48  L.  J.  Ch.  370,  40  L.  T.  Rep. 
N.  S.  77;  Rice  v.  Shute,  5  Burr.  261,  W.  Bl. 
695. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  300. 

51.  Whitton  v.  State,  37  Miss.  379;  State 
i\  Coleman,  Dudley  (S.  C  )  32 ;  U.  S.  v.  Cohn, 
128  Fed.  615  [affirmed  in  145  Fed.  1,  76 
C.  C.  A.  31].  See  also  Williams  v.  Hendricks, 
115  Ala.  277,  22  So.  439,  67  Am.  St.  Rep.  32, 
41  L.  R.  A.  650. 

52.  Allen  r.  Leighton,  87  Me.  206,  32  Atl. 
877;  Stockwell  v.  U.  S.,  13  Wall.  (U.  S.)  531, 
20  L.  ed.  491;  Rex  v.  Manning,  Comyns  616. 
But  compare  Williams  f.  Hendricks,  115  Ala. 
277,  22  So.  439,  67  Am.  St.  Rep.  32.  41 
L.  R.  A.  650.  See  also  supra,  VI,  A,  15,  notes 
87-91. 

Violation  of  internal  revenue  law  see  In- 
ternal Revenue,  22  Cyc.  1676. 

53.  Whitton  v.  State,  37  Miss.  379  ;  State 
r.  Neal,  27  N.  H.  131;  U.  S.  v.  Fish,  24  Fed. 
585. 
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partnersliip  is  guilty  of  a  crime,  the  partners  should  be  indicted  as  individuals,  not 
as  a  finn.''^ 

4.  Liability  For  Acts  of  Agents  and  Servants.  For  the  acts  of  agents  or  serv- 
ants of  a  partnership,  the  linn  as  well  as  each  member  thereof  is  aiisw'eral>Ie,  pro- 
vided these  are  done  in  the  course  of  their  employment  as  partnership  agents  or 
servants;''^  nor  does  it  matter  that  they  are  actually  engaged  and  c<niti-olled  by 
but  one  of  the  partners.""  But  for  the  acts  of  agents  or  servants  of  individual 
partners  only  the  firm  is  not  liable." 

C.  Application  of  Assets  to  Liabilities  —  l.  Marshaling  Firm  and  Individual 
Assets  —  a.  In  General.  As  a  rule  a  court  of  equity  will  not  entertain  the  quef-- 
tion  of  marshaling  the  assets  of  the  firm  and  of  its  members,  uidess  both  funds 
are  within  the  jurisdiction  and  control  of  the  coui-t.  If  a  judgment  at  law  be 
recovered  against  partners  as  a  firm,  the  separate  property  of  each  partner  is  alike 
liable  to  execution  with  the  property  of  the  firm,  and  equity  will  not  interfere, 
unless  there  are  special  circumstances."^  When  equity  does  entertain  an  applica- 
tion for  marshaling,  it  generally  applies  the  rule  that  the  firm  assets  are  to  be 
applied  in  the  first  instance  to  the  payment  of  firm  debts,  and  the  assets  of  indi- 
vidual partners  to  the  payment  of  their  individual  debts."^  In  some  jurisdictions 
the  rule  prevails  that  firm  creditors  are  entitled  to  a  priority  over  individual  creditors 


54.  Peterson  v.  State,  32  Tex.  477.  And 
see  State  v.  Powell,  3  Lea  (Tenn.)  164,  hold- 
ing that  an  indictment  against  A  and  C,  part- 
ners trading  under  the  name  of  A  &  C,  is 
good,  as  it  will  be  treated  as  against  them 
individually.  See  Indictments  and  Infor- 
mations, 22  Cyc.  325. 

Partnership  relation  need  not  be  alleged 
see  Indictments  and  Informations,  22  Cyc. 
358  note  G4. 

55.  Alabama. —  Barnett  v.  State,  54  Ala. 
579. 

Louisiana. —  Johnston  v.  Brown,  18  La. 
Ann.  330. 

Maryland. —  Brent  v.  Davis,  9  Md.  217; 
Stockton  V.  Frey,  4  Gill  406,  45  Am.  Dec. 
138. 

Massachusetts. —  Linton  r.  Hurley,  14  Gray 
191  (liability  for  negligence  of  servant); 
Locke  V.  Stearns,  1  Mete.  560,  35  Am.  Dec. 
382  (fraud  in  sale  of  partnership  property)  ; 
Cobb  V.  Abbot,  14  Pick.  289. 

Neto  York. —  Marvin  r.  Wilber,  52  N.  Y. 
270,  when  the  agent  binds  the  firm  by  a  con- 
tract, the  other  party  cannot  enforce  it 
against  either  partner  individually. 

I'cnnsyl  ninia. —  McKnight  v.  Ratclifi",  44 
Pa.  St.  150. 

Wisconsin. —  Wood  v.  Luscomb,  23  Wis. 
287. 

/v'nf/Z«5i«;?.— Stables  r.  Kley,  1  C.  &  V.  014, 
12  ]•:.  C.  L.  348. 

See  38  Cent.  Dig.  lit.  "  Partnership," 
§  303'/,. 

56.  Itobcrts  r.  Totten,  13  Ark.  009;  Mead 
V.  SlicjtMrd,  51  Barb.  ( N.  Y.)  474;  Coon.s 
Pi'nii  l<,  11  Tex.  13  1,  00  Am.  Dec.  230. 

57.  Siigcrs  i:.  Nuckolls,  3  Vo\h.  App. '95, 
32  i'iic.  1S7. 

58.  I.cwIh  r.  IT.  S.,  92  U.  S.  018,  23  L.  od. 
513  \(iffinitiii(i  26  I'Vd.  ('as.  No.  15,595,  13 
N;il.  liiinkr.  Reg.  33,  2  VVIdy.  NotcH  Cmh.  31  |. 
And  Hcc  (o  liic  Hiiiiie  (■(IVcl  Miirl<liiuii  )'.  Ciil- 
vit,  5  [low.  (MIhh.)  -127;  Meech  r.  Allen,  17 
N.  Y.  300,  72  Am.  Dec  105;  in  re.  Siindimky, 
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21  Fed.  Cas.  No.  12,308,  17  Nat.  Bankr.  Reg. 
452. 

59.  Alahama. —  Smith  v.  Mallorv,  24  Ala. 
628. 

Colorado. —  Charles  v.  Eshleman,  5  Colo. 
107. 

/ZZwois.— Dilworth  r.  Curts,  139  111.  508, 
29  N.  E.  861  (one  who  has  received  a  fraudu- 
lent conveyance  of  property,  and  been  de- 
creed to  account  therefor,  is  entitled  to  insist 
upon  the  assets  being  marshaled)  ;  Pahlman 
r.  Graves,  26  111.  405;  Morrison  v.  Kurtz,  15 
111.  193;  Greene  v.  Casey,  86  111.  App.  523; 
Brown  r.  Stewart,  78  111.  App.  387. 

Indiana. —  Dean  v.  Phillips,  17  Ind.  406; 
Weyer  r.  Thornlmrgh,  15  Ind.  124. 

Kansas. —  Tavlor  v.  Eiggs,  8  Kan.  App. 
323,  57  Pac.  44. 

Maryland.— Glcm  v.  Gill,  2  Md.  1;  Mc- 
Culloh  r.  Dashiell,  1  Harr.  &  G.  96,  18  Am. 
Dec.  271. 

Massachusetts. —  Somerset  Potters  Works 
i:  Minot,  10  Cush.  592. 

Mississippi. — Irbv  v.  Graham,  46  jMiss.  425; 
]\Iarkham  r.  Calvit,  5  How.  427;  Arnold  r. 
Hamer,  Fre.-^m.  509. 

A'cif  Jcrscij. —  Davis  v.  Howell,  33  N.  J. 
Eq.  72  [affirmed  in  34  N.  J.  Eq.  292]  ;  Cani- 
niack  r.  Johnson,  2  N.  J.  Eq.  163,  the  rule 
does  not  apply  in  the  case  of  a  silent  partner, 
but  the  firm  assets  may  be  taken  for  the 
debts  of  the  ostensible  owner. 

New  York. —  Egberts  r.  Wood,  3  Paige  517, 
24  Am.  Dec.  230;  Wilder  V.  Keeler,  3  Paige 
167,  23  Am.  Dec.  781. 

0//7'o.— Podgers  r.  Meranda,  7  Ohio  St. 
179;  Miller  r.  Estill,  5  Ohio  St.  50S,  67  Am. 
Dec.  305;  Scovil  Stage,  8  Ohio  D;'c.  (Ue- 
jirint)  51,  5  ('inc.  L.  liul.  351. 

I'ennsylvavia. —  Black's  A])i)eal,  44  Pa.  St. 
503;  Miller  r.  IVIiller,  3  Pittsb.  510;  Mollat's 
l':MiMte,  25  rittsb.  Leg.  J.  N.  S.  92. 

7'r(/j(c.s,s'fY'. —  li'owlkes  r.  Bowers,  11  Lea 
I  M.  Com i)ar<'  While  r.  Dougherty,  Mart. 
:!()!),  17  Am.  Dec.  802. 
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in  the  linu  assets,  and  to  sliare  pari  jyO'SSU  with  the  creditors  of  tlie  individual 
partners  in  their  individual  assets.""  In  otliers  the  tirni  creditors  are  bound  to 
exhaust  tlie  firm  assets  before  proceeding  against  the  assets  of  the  individual  part- 
ners, after  wliich  they  share  ratably  with  tlieir  creditors  in  their  individual  assets." 
In  still  others  tlie  rule  prevails  that  tlie  individual  creditors  of  a  member  of  the 
firm  should  first  be  put  on  an  equality  with  the  firm  creditors,  by  receiving  a  per- 
centage from  the  individual  property  equal  to  that  received  by  the  firm  creditors 
from  the  firm  propert}^  ;  and  the  remaining  property  should  be  distributed  pro 
rata  between  both  classes.®^ 

b.  Partner  Surety  For  Firm  Debt.  When  a  partner  is  surety  for  a  firm 
debt  his  creditors  liavo  a  light  to  insist  that  the  firm  property  be  applied  toward 
the  satisfacti':^n  of  the  debt  before  subjecting  his  individual  property  to  its 
payment.*'^ 

2.  Assets  of  Firm  —  a.  General  Rules  as  to  Rights  of  Creditors.  Firm  cred- 
itors have  no  legal  lien  on  the  firm  assets,  whether  real  or  personal,  simply 
because  they  are  creditors ;  they  must  acquire  it  by  due  legal  proceedings."'^  Part- 


XJnited  States. —  Lewis  v.  U.  S.,  92  U.  S. 
618,  23  L.  ed.  513;  In  re  Groetzinger,  110 
Fed.  366;  In  re  Estes,  3  Fed.  134,  6  Sa.\vy. 
459. 

England. —  Read  v.  Bailev,  3  App.  Cas.  94, 
47  L.  J.  Ch.  161,  37  L.  T.  kep.  N.  S.  510,  26 
Wkly.  Rep.  223;  Rolfe  v.  Flower,  L.  R.  1 
P.  d.  27,  12  Jur.  N.  S.  345,  35  L.  J.  P.  C. 
13.  14  L.  T.  Rep.  N.  S.  144,  14  Wkly.  Rep. 
467. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  308. 
Where  there  is    a  dormant  partner. —  The 

rule  as  to  marshaling  does  not  apply  to  a 
firm,  whose  business  is  conducted  as  that  of 
an  individual,  but  which  includes  a  dormant 
partner.  Cammack  r.  Johnson,  2  N.  J.  Eq. 
163  (holding  that  the  firm  property  may  be 
taken  for  the  private  debts  of  the  ostensible 
owner,  although  the  firm  debts  remain  un- 
paid) ;  Ex  p.  Hodgkinson,  Coop.  99,  10  Eng. 
Ch.  99,  35  Eng.  Reprint  492.  19  Ves.  Jr.  291, 
34  Eng.  Reprint  525,  13  Rev.  Eep.  199  (hold- 
ing that  a  creditor  without  notice  of  a  dor- 
mant partner  has  the  option  to  consider 
himself  a  joint  or  a  separate  creditor)  ;  Ex  p. 
Jennings,  Mont.  45;  Ex  p.  Norfolk,  10  Ves. 
Jr.  455,  34  Eng.  Reprint  585  (this  doctrine 
is  subject  to  modification  in  England,  by 
reason  of  the  reputed  ownership  clause  in  the 
Bankruptcy  Act). 

60.  Camp  v.  Grant,  21  Conn.  41,  54  Am. 
Dee.  821. 

61.  Gueringer  r.  His  Creditors,  33  Ln.  Ann. 
1279;  Blair  r.  Black,  31  S.  C.  346,  9  R.  E. 
1033.  17  Am.  St.  Rep.  30;  Kuhne  v.  Law, 
14  Rich.  (S.  C.)  18;  Sniff^er  r.  Sass,  14  Rich. 
20;  Gadsden  v.  Carson,  9  Rich.  Eq.  (S.  C.) 
252,  70  Am.  Dec.  207  ;  Fleming  r.  Billings,  9 
Rich.  Eq.  (S.  C.)  149;  Rice  v.  Barnard,  20 
Vt.  479.  50  Am.  Dec.  54;  Bardwell  v.  Perrv, 
19  Vt.  292,  47  Am.  Dec.  687;  Pettyjohn  'v. 
Woodruff,  86  Va.  478,  10  S.  E.  715.  But  see 
Snifi-er  v.  Sass,  14  Rich.  (S.  C.)  20. 

62.  Johnson  r.  Gordon.  102  Ga.  350,  30 
S.  E.  507;  Favette  Nat.  Bank  v.  Kennsv.  79 
Ky.  133;  Whitehead  v.  Chadwell,  2  Duv. 
(Ky. )  432;  Northern  Bank  v.  Keizer,  2  Duv. 
(Kv.)  169.  Compare  Toombs  v.  Hill,  28  Ga. 
371. 


63.  Bell  V.  Hepworth,  134  N.  Y.  442,  31 
N.  E.  918  [affirming  51  Hun  616,  4  N.  Y. 
Suppl.  823]  ;  Averill  v.  Loucks,  6  Barb. 
(N.  Y.)  470;  Wilder  r.  McKeeler,  3  Paige 
(N.  Y.)  167,  23  Am.  Dec.  781;  In  re  Foot, 
9  Fed.  Cas.  No.  4,906,  8  Ben.  228,  12  Nat. 
Bankr.  Reg.  337.  See  also  Lawson  v.  Dunn, 
66  N.  J.  Eq.  90,  57  Atl.  415.  Compare  Got- 
zian  V.  Shakman,  89  Wis.  52,  61  N.  W.  304, 
46  Am.  St.  Rep.  820. 

64.  Alabama. —  Mayer  v.  Clark,  40  Ala. 
259  (a  judgment  must  be  obtained  and  exe- 
cution had  thereon)  ;  Reese  v.  Bradford,  13 
Ala.  837. 

Colorado. —  Siclvman  v.  Abernathy,  14  Colo. 
174,  23  Pac.  447. 

Kentucky. —  Couchman  v.  Maupin,  78  Ky. 
33,  a  partnership  creditor  lias  no  lien  on  part- 
nership effects  as  against  one  holding  a  joint 
debt  against  all  the  individual  members  of 
the  firm. 

Minnesota. —  Thorpe  v.  Pennock  Mercantile 
Co.,  99  Minn.  22,  108  N.  W.  940. 

Nebraska. —  Fairbanks  v.  Welshans,  55 
Nebr.  362,  75  N.  W.  865  (no  lien  whether  the 
firm  be  solvent  or  not)  ;  Richards  v.  Leveille, 
44  Nebr.  38,  62  N.  W.  304. 

New  York. —  Crippen  v.  Hudson,  13  N.  Y. 
161;  Greenwood  v.  Brodhead,  8  Barb.  593, 
judgment  and  execution  necessary. 

North  Carolina. —  Clement  v.  Foster,  38 
N.  C.  213,  217,  "There  seems  to  be  no  prin- 
ciple, on  which  a  creditor  of  a  firm  can  file  a 
bill  to  stop  the  business,  and  tie  the  hands 
of  all  or  any  of  the  partners,  or  one  of  them, 
from  disposing  of  the  effects,  for  the  purpose 
of  applying  them,  even  to  satisfy  all  the 
creditors  of  the  firm  equitably,  and  much  less 
singly  to  his  own  debt  by  note,  bond,  or  ac- 
count. ...  If  the  Court  of  Equity  had 
an  original  jurisdiction  of  the  kind,  there 
would  have  been  but  little  necessity  for  a 
bankrupt  act." 

O/iio.— Gwin  V.  Selby,  5  Ohio  St.  96. 

Oregon. —  Stahl  v.  Osmers,  31  Oreg.  199,  49 
Pac.  958. 

South  Carolina. —  Woddrop  v.  Ward,  3 
Desauss.  Eq.  203. 

Texas. —  White  v.  Parish,  20  Tex.  688,  73 
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ners,  liowever,  have  an  equitable  lien  upon  all  tii-m  ))roperty,  by  reason  of  the 
partnership  relation,  for  the  purpose  of  haviiif^  it  apjjlied  to  the  payment  of  fii'ni 
debts.^^  Through  this  lien  of  tlie  partners,  hrin  creditors  are  able  to  secure  tiie 
application  of  firm  property  to  the  payment  of  their  claims,  either  directly,  or  in 
subrogation  to  tlie  rights  of  the  partners, unless  the  latter  liave  waived  or 


Am.  Dec.  204;  Schuster  v.  Farmers',  etc.,  Nat. 
Bank,  23  Tex.  Civ.  App.  206,  54  S.  W.  777,  55 
S.  W.  1121,  56  S.  W.  93;  Waples-PIatter  Co. 
V.  Mitchell,  12  Tex.  Civ.  App.  90,  35  S.  W. 
200. 

Wisconsin. —  Reddington  V.  Franey,  124 
Wis.  590,  102  N.  W.  1065. 

United  States. —  Hoxie  v.  Carr,  12  Fed.  Cas. 
No.  6,802,  1  Sumn.  173;  Tracy  v.  Walker,  24 
Fed.  Cas.  No.  14,129,  1  Flipp.  41. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  312. 

65.  Arkansas. —  Summers  v.  Heard,  66 
Ark.  550,  50  S.  W.  78,  51  S.  W.  1057;  Nichol 
V.  Stevi^art,  36  Ark.  612. 

California. —  Leedom  v.  Ham,  (1897)  48 
Pac.  222  (construing  Civ.  Code,  §  2405); 
Duryea  v.  Burt,  28  Cal.  569. 

Illinois. —  Nelson  v.  Hayner,  66  111.  487. 

Kentucky. —  Talbot  v.  Pierce,  14  B.  Mon. 
195;  Black  v.  Bush,  7  B.  Mon.  210;  Pearson 
V.  Keedy,  6  B.  Mon.  128,  43  Am.  Dec.  160. 

Maine.— Crooker  v.  Crooker,  46  Me.  250. 

Michigan. —  Plamilton  v.  Harris,  72  Mich. 
56,  40  N.  W.  56. 

Missouri. —  Freedman  v.  Holberg,  89  Mo. 
App.  340. 

Nev)  Jersey. —  Standisli  v.  Babcock,  52  N.  J. 
Eq.  628,  29  Atl.  327. 

Tennessee. —  Foster  v.  Hall,  4  Humphr. 
346 ;  Hunt  v.  Benson,  2  Humphr.  459. 

Texas. —  Blackwell  v.  Farmers',  etc..  Bank, 
97  Tex.  445,  79  S.  W.  518  [modifying  (Civ. 
App.  1903)  76  S.  W.  454]. 

Vermont. —  Bardwell  v.  Perry,  19  Vt.  292, 
47  Am.  Dec.  687,  the  partnership  effects  in 
equity  are  pledged  to  each  separate  partner 
until  he  is  released  from  all  his  partnership 
obligations. 

Washington. —  Skavdale  v.  Mayer,  21  Wash. 
10,  56  Pac.  841,  46  L.  R.  A.  481. 

United  States. —  Thrall  V.  Crampton,  23 
Fed.  Cas.  No.  14,008,  9  Ben.  218,  16  Nat. 
Bankr.  Reg.  261. 

England. —  Stncken  v.  Dawson,  9  Beav.  239, 
50  Eng.  Reprint  335  [afjirmcd  in  17  L.  J. 
Ch.  282]  ;  Skijip  v.  Ilarwood,  2  Swanst.  586, 
36  Eng.  Reprint  739 ;  Ex  p.  RufTm,  6  Ves.  Jr. 
]19,  5  Rpv.  Hop.  237,  31  Eng.  Reprint  970; 
West  r.  Ski]),  1  Ves.  239,  27  Eng.  Reprint 
1006. 

Canada. —  Moore  ?;.  Riddell,  11  Grant  Ch. 
(U.  C!.)  69. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  314; 
anil  infra,  IX,  (!,  5. 

On  the  dissolution  of  a  partnership,  each 
pjirtner  has  a  lien  on  the  pMrtiun-sliip  effects 
for  his  own  iiideiiinity  against  the  joint 
(lcl)lH.  lioxie  r.  Cnrr,  12  Fed.  Ci\s.'  No. 
(!,S02,  1  SiiMiii.  (U.  R.)  173. 

60.  Alahama. —  li'in  lcy  r.  Moog,  79  Ala. 
I'lK,  58  Am.  Hep.  5S5 ;  CoHtcr  f.  Ciiorgia 
Blink,  24  Ala.  37;  lOiniumcl  v.  ISinl,  1!)  Ai;i. 
596,  54  Am.  Dec.  200;  JiUcas  v.  Atwood,  2 
Blew.  378. 


California. —  Burpee  v.  Bunn,  22  Cal.  194; 
Chase  v.  Steel,  9  Cal.  64. 

Colorado. —  Schuster  v.  Rader,  13  Colo.  329, 
22  Pac.  505. 

Connecticut. —  Rice  V.  McMartin,  39  Conn. 
573;  Filley  v.  Phelps,  18  Conn.  294. 

Delaware. —  Bevan  v.  Alee,  3  Harr.  80. 

Georgia. —  Hoskins  v.  Johnson,  24  Ga.  625, 
the  equity  among  partners,  requiring  partner- 
ship property  to  be  applied  first  to  the  pay- 
ment of  partnership  debts,  practically  gives 
debts  against  a  partnership  a  preference  over 
debts  against  a  partner  in  respect  to  that 
partner's  interest  in  the  partnership  effects. 

Illinois. —  John  Spry  Lumber  Co.  v.  Chap- 
pell,  184  111.  539,  56  N.  E.  794  [affirming  85 
111.  App.  223];  Rainey  v.  Nance,  54  111.  29; 
Barnett  v.  Barnett,  86  111.  App.  625;  Coe 
V.  Simmons  Boot,  etc.,  Co.,  61  111.  App. 
602. 

Indiana. —  Conant  v.  Frary,  49  Ind.  530 ; 
Frank  v.  Peters,  9  Ind.  343. 

Iowa. —  Indianola  First  Nat.  Bank  v.  Bru- 
baker,  128  Iowa  587,  105  N.  W.  116,  111  Am. 
St.  Rep.  209,  2  L.  R.  A.  N.  S.  256. 

Kentucky. —  O'Bannon  v.  Miller,  4  Bush 
25;  Black  v.  Bush.  7  B.  Mon.  210  (a  partner 
has  a  lien  on  the  partnership  effects  for  the 
payment  of  the  fi^rm's  debts,  and  the  firm 
creditors  have  the  right  to  be  substituted  to 
the  lien  of  the  partners  in  the  application 
and  ratable  distribution  of  the  firm  effects  in 
case  of  a  deficiency)  ;  Merkley  r.  Gravel 
Switch  Roller  Mills  Co.,  90  S.  "W.  1059,  28 
Ky.  L.  Rep.  1010. 

Louisiana. —  Christen  v.  Ruhlman,  22  La. 
Ann.  570;  Tennessee  Bank  v.  McKeage,  11 
Rob.  130;  Smith  S(>necal,  2  Rob.  453;  Clai- 
borne V.  His  Creditors,  13  La.  279;  Gardiner 
V.  Smith,  12  La.  370;  Hagan  v.  Scott,  10  La. 
345. 

Maine. —  Crooker  v.  Crooker,  46  Me.  250. 
Maryland. —  Simmons  v.  Tongue,  3  Bland 
341. 

Massachusetts. —  Rice  v.  Austin,  17  Mass. 
197;  Fisk  v.  Herrick,  6  Mass.  271;  Pierce 
V.  Jackson,  6  Mass.  242. 

il/!>7ii.r;(/ji.— Topliff  V.  Vail,  Harr.  340. 

Mississippi. —  George  v.  Derby  Lumber  Co., 
81  Miss.  725,  33  So.  49'6;  Bass  v.  Estill,  50 
Miss.  300;  Williams  i'.  Gage,  49  Miss.  777. 

Nebraska. —  Steele  v.  Kearney  Nat.  Bank, 
47  Nohr.  724,  66  N.  W.  841;  IV-rkiiis  v.  Hut- 
ler  County.  46  Ncbr.  314.  64  N.  W.  975; 
Richards  i;.  Leveille,  44  Nebr.  38.  62  N.  W. 
304;  Rothell  r.  Grimes,  22  Nobr.  5-.'6.  35 
N.  W.  3!)2;  Smith  r.  Jones,  IS  Nobr.  4S1,  25 
N.  W.  ()2I;  (';\ld\vell  r.  Blooniinglon  Mfg.  Co., 
17  Nebr.  189,  23  N.  VV.  3:!6;  Kooj)  r.  llerron, 
15  Nebr.  73.  17  N.  W.  353. 

A'fvc  Jcrsi^y. —  Mntlnck  i\  Jiuni-s,  13  N.  J. 
1'1(|.  12(1.  See  also  Hiildwin  r.  .lolinson,  1 
N.  J.  Kq.  441. 

New  York.— Bixgo  v.  Chollar,  21  Barb.  590; 
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destroyed  their  lien."  Such  waiver  or  destruction  is  ordinarily  effected  by  a  sale 
or  other  disposition  of  the  tirni  property  to  third  persons,  or  to  one  or  more  of 


Beecher  v.  Bennett,  11  Barb.  374;  Muir  v. 
Leitch,  7  Barb.  341. 

North  Carolina. —  Eoss  v.  Henderson,  77 
N.  C.  170. 

Ohio. —  Meier  v.  Cardington  First  Nat. 
Bank,  55  Ohio  St.  446,  45  N.  E.  907 ;  Smead 
V.  Lacey,  1  Disn.  239,  12  Ohio  Dec.  (Keprint) 
597. 

Pennsylvania. —  In  re  Stewart,  193  Pa.  St. 
347,  44  Atl.  434  (the  priority  of  firm  cred- 
itors over  individual  creditors,  in  the  dis- 
tribution of  firm  funds,  is  based  on  the 
equity  of  the  partners  to  have  firm  assets 
applied  to  firm  debts,  before  any  part  is 
applied  to  the  individual  use  of  the  part- 
ners) ;  Himmerlreick  Shaffer,  182  Pa.  St. 
201,  37  Atl.  1007,  61  Am.  St.  Rep.  698;  Bixler 
V.  Kresge,  169  Pa.  St.  405,  32  Atl.  414,  47 
Am.  St.  Rep.  920;  Roberts  v.  Dunham,  1 
C.  PI.  136. 

Rhode  Island. —  Colwell  r.  Weybosset  Nat. 
Bank,  16  R.  I.  288,  15  Atl.  80,  17  Atl.  913. 

Tetmessee. — Foster  v.  Hall,  4  Humphr.  346; 
White  V.  Dougherty,  Mart.  &  Y.  309,  17  Am. 
Dec.  802. 

Texas. —  Grabenheimer  v.  Rindskoff,  64  Tex. 
49  (firm  creditors  are  subrogated  to  the 
rights  of  each  partner  to  have  the  firm  prop- 
erty applied  to  the  payment  of  firm  debts)  ; 
Converse  v.  McKee,  14  Tex.  20. 

Vermont. —  Washburn  v.  Bellovs^s  Falls,  19 
Vt.  278. 

Virginia. —  Christian  v.  Webb,  1  Gratt.  396. 

Washington. —  Charleson  v.  McGraw,  3 
Wash.  Terr.  344,  17  Pac.  883. 

West  Virginia. —  Conaway  v.  Stealey,  44 
W.  Va.  163,  28  S.  E.  793. 

Wisconsin. —  See  Thayer  v.  Humphrey,  91 
Wis.  276,  64  N.  W.  1007,  51  Am.  St.  Rep. 
887,  30  L.  R.  A.  549'. 

United  States. —  Case  v.  Beauregard,  99 
U.  S.  119,  25  L.  ed.  370  [affirming  5  Fed.  Cas. 
No.  2,487,  1  Woods  125]  ;  Fiske  v.  Gould, 
12  Fed.  372,  11  Biss.  294;  In  re  Lowe,  15 
Fed.  Cas.  No.  8,504,  11  Nat.  Bankr.  Reg.  221. 

See  38  Cent.  Dig.  tit.  "  Partnership,"' 
§§  312,  315. 

The  entire  assets  of  a  partnership  are,  in 
equity,  subject  to  the  payment  of  the  debts. 
Coster  V'.  Georgia  Bank,  24  Ala.  37. 

Interests  of  partners  immaterial. —  Part- 
nership assets  must  be  applied  to  the  pay- 
ment of  partnership  debts  without  reference 
to  any  disproportion  of  the  interests  of  the 
individual  partners  as  between  themselves. 
In  re  Lowe,  15  Fed.  Cas.  No.  8,564,  11  Nat. 
Bankr.  Reg.  221. 

Enforceable  only  in  equity. —  The  rule  that 
firm  property  shall  be  subject  first  to  the  pay- 
ment of  firm  in  preference  to  individual  debts 
is  enforceable  only  in  equity.  Coe  v.  Sim- 
mons Boot,  etc.,  Co.,  61  111.  App.  602. 

Equities  between  the  partners  do  not  af- 
fect the  rights  of  partnership  creditors.  Bar- 
tels  V.  His  Creditors,  11  La.  Ann.  433. 

No  right  while  partnership  exists. —  The 
rule  that  partnership  effects  must  be  first 


applied  to  partnership  debts  does  not  apply 
to  cases  where  the  partnership  still  exists, 
and  the  partners  may  dispose  of  their  prop- 
erty as  they  please,  but  only  to  cases  where 
equitable  principles  interfere  in  the  distribu- 
tion of  tlie  partnership  property  among  the 
creditors.  Schosffer  v.  Fithian,  17  Ind.  463; 
McDonald  v.  Beach,  2  Blackf.  (Ind.)  55; 
Schmidlapp  v.  Currie,  55  Miss.  597,  30  Am. 
Rep.  530;  Mittnight  v.  Smith,  17  N.  J.  Eq. 
259,  88  Am.  Dec.  233;  Gallagher's  Appeal, 
114  Pa.  St.  353,  7  Atl.  237,  60  Am.  Rep.  350; 
De  Caussey  v.  Baily,  57  Tex.  665.  But  com- 
pare  Bardwell  v.  Perry,  19  Vt.  292,  47  Am.- 
Dec.  087. 

Fraudulent  transfer  by  copartner. — A  part- 
ner has  such  a  lien  as  will  enable  him  to 
attack  fraudulent  transfers  by  his  copart- 
ners. Wade  V.  Rusher,  4  Bosw.  (N.  Y.)  537. 

67.  Alabama. —  Goldsmith  v.  Eichold,  94 
Ala.  116,  10  So.  80,  33  Am.  St.  Rep.  97. 

Illinois. —  John  Spry  Lumber  Co.  v.  Chap- 
pell,  184  111.  539,  56  N.  E.  794  [affirming  85 
111.  App.  223]  (when  a  partner  waives  his 
right,  the  equity  of  the  creditor  is  at  an 
end)  ;  Hoffman  V.  Schoyer,  143  111.  598,  28 
N.  E.  823;  Farwell  v.  Cook,  42  111.  App.  291 
[affirmed  in  151  111.  239,  37  N.  E.  864,  42 
Am.  St.  Rep.  237] ;  Williamson  v.  Adams,  16 
111.  App.  564. 

Indiana. —  Dunham  v.  Hanna,  18  Ind. 
270. 

Iowa. —  Hawk  Eye  Woolen  Mills  v.  Conklin, 
26  Iowa  422  (right  of  partner  destroyed  by 
sale)  ;  Stout  v.  Fortner,  7  Iowa  183. 

Kentucky. —  Couchman  v.  Maupin,  78  Ky. 
33 ;  Jones  v.  Lusk,  2  Mete.  356. 

Maryland.— Boyd  v.  Wolff,  88  Md.  341,  41 
Atl.  897;  Holloway  v.  Turner,  61  Md.  217; 
Thompson  v.  Frist,  15  Md.  24;  Guyton  v. 
Flack,  7  Md.  398. 

Massachusetts. —  Giddings  v.  Palmer,  107 
Mass.  269,  rights  of  partners  destroyed  by 
dissolution,  and  the  division  of  assets. 

Mississippi. —  Schmidlapp  V.  Currie,  55 
Miss.  597,  30  Am.  Rep.  530. 

New  Jersey. —  Linford  v.  Linford,  28  N.  J. 
L.  113. 

North  Carolina. —  Thornton  v.  Lambeth,  103 
N.  C.  86,  9  S.  E.  432;  Holmes  v.  Hawes,  43 
N.  C.  21,  lien  of  partners  destroyed  by  disso- 
lution and  an  agreed  division  of  assets. 

Ohio. —  Sigler  v.  Knox  County  Bank,  8  Ohio 
St.  511;  Miller  v.  Estill,  5  Ohio  St.  508,  67 
Am.  Dec.  305;  McGregor  v.  Ellis,  2  Disn.  286; 
Citizens  Nat.  Bank  v.  Welirle,  18  Ohio  Cir. 
Ct.  535,  9  Ohio  Cir.  Dec.  330. 

Pennsylvania. —  Gallagher's  Appeal,  114  Pa. 
St.  353,  7  Atl.  237,  60  Am.  Rep.  350;  Backus 
V.  Murphy,  39  Pa.  St.  397,  80  Am.  Dec.  531; 
Cope's  Appeal,  39  Pa.  St.  284;  Larzelere  v. 
Tiel,  3  Pa.  Super.  Ct.  109,  39  Wkly.  Notes 
Cas.  320. 

Texas. —  Wiggins  v.  Blackshear,  86  Tex. 
665,  26  S.  W.  939;  Watson  v.  McKinnon,  73 
Tex.  210,  11  S.  W.  197;  Luck  v.  Hopkins, 
(Civ.  App.  1899)  54  S.  W.  429. 
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the  partners.  If  sucli  transfer  is  made  by  a  solvent  partnership,^  or  by  an  insol- 
vent one  for  full  value  and  not  in  violatirtn  of  any  statute,''^  each  partner's  lien  is 
effectively  surrendered.  Erpiity  will  generally,  however,  secure  firm  creditors 
against  a  collusive  waiver  of  the  partner's  lien,  or  of  its  destruction  by  a  fraudu- 
lent or  voluntary  conveyance.'"' 

b.  Rights  of  Creditors  in  Firm  Realty.  Land  purchased  and  held  by  the  mem- 
bers of  a  firm  as  a  partnership  is  subject  in  equity  to  firm  debts  in  preference  to 
the  individual  debts  of  the  membersJ'^ 


Yermoni,.- —  Rice  v.  Barnard,  20  Vt.  479,  50 
Am.  Dec.  54. 

Virginia. —  Robinson  v.  Allen,  85  Va.  721, 
8  S.  E.  835,  a  surviving  partner  cannot  waive 
the  right  after  action  brought  by  firm  cred- 
itors to  have  the  firm  assets  applied  to  firm 
debts. 

United  States. —  Case  v.  Beauregard,  5  Fed. 
Cas.  No.  2,487,  1  Woods  125  [affirmed  in  99 
U.  S.  119,  25  L.  ed.  370]. 

England. —  Ex  p.  Grazebrook,  2  Deac.  &  C. 
186. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  315,  319. 

68.  Alabama. —  Teague  v.  Lindsey,  106  Ala. 
266,  17  So.  538. 

Minnesota. —  The  right  to  have  partnership 
property  applied  to  the  payment  of  partner- 
ship debts  is  a  right  which  each  partner  has 
against  the  other  partners,  but  may  be  ter- 
minated by  agreement  or  by  good  faith  sale 
and  transfer  of  the  partnership  property. 
Thorpe  v.  Pennock  Mercantile  Co.,  8'9  Minn. 
22,  108  N.  W.  940. 

Nebraska. —  Werner  r.  Her,  54  Nebr.  576, 
74  N.  W.  833. 

New  York. —  Nordlinger  v.  Anderson,  123 
N.  Y.  544,  25  N.  E.  992. 

Tennessee. — Bristol  Bank,  etc.,  Co.  v.  Jones- 
boro  Banking  Trust  Co.,  101  Tenn.  545,  48 
S.  W.  228. 

Texas. —  De  Caussev  v.  Baily,  57  Tex.  065. 

69.  Richards  v.  LeVeille,  44  Nebr.  38,  62 
N.  W.  304;  Bernheimer  v.  Rindskopf,  116 
N.  Y.  428,  22  N.  E.  1074,  15  Am.  St.  Rep. 
414;  Consauhis  i;.  McConilie,  2  N.  Y.  Suppl. 
89;  Citizens  Nat.  Bank  V.  Wehrle,  18  Ohio 
Cir.  Ct.  535,  9  Ohio  Cir.  Dec.  330. 

70.  Aluha ma. —  Thames  V.  Schloss,  120 
Ala.  470,  24  So.  835. 

Arkansas. —  Bnrtlett  v.  Meyer-Schmidt 
Grocer  Co.,  65  Ark.  290,  45  S.  W.  "1063. 

Maryland. —  Franklin  Sugar  Refining  Co.  v. 
TTendorson,  80  Md.  452,  38  Atl.  991,  63  Am. 
St.  Rep.  524. 

Ma.ssachuscI  ts. — Howe  v.  Lawrence,  9  Cush. 
553,  57  Am.  Dec.  08. 

Minnesota. —  Tliorjie  v.  Ponnock  Mercantile 
Co.,  09  Minn.  22,  108  N.  W.  940. 

Mississipin. —  Mechanics'  Siiv.  Bank  i'.  Fer- 
gMHoti,  70  Miss,  (il,  29  So.  791  ;  Jackson  Bank 
r.  Durfev.  72  Miss.  971,  978,  18  So.  456,  48 
Am.  St.  Ilep.  590,  31  L.  R.  A.  470,  "The 
decided  weight  of  authority  is  that,  while  the 
right  of  lii'iii  (■i'<'ililors  to  go  against  the  firm 
jiropi'rty  .  .  .  a  derivative!  I'iglit,  and  rents 
on  the  riglil,  (jf  iiieiiiberH  of  (lie  firm,  and 
while  tliai.  riglit  in  loHt  by  Ih"  Ikhki.  fulo 
waiver  of  their  ri,'(hlM  by  the  pari  him-m,  it  iM 
not  lawful    I'm-   I  h<-  na'iiihei  M  rd'   \       liian,  in 


contemplation  of  insolvency,  to  divert  the 
firm  pro[3erty  and  apply  it  to  the  payment  of 
the  debts  of  the  individual  members,  or  to 
convert  the  joint  estate  into  estates  in  sev- 
eralty, to  prevent  its  being  subjected  by  firm 
creditors." 

Missouri. —  Rock  Island  Implement  Co.  v. 
Sloan,  83  Mo.  App.  438. 

New  Jersey. —  Bannister  v.  Miller,  54  N.  J. 
Eq.  121,  32  Atl.  1066  [affirmed  in  54  N.  J.  Eq. 
701,  37  Atl.  1117]. 

New  Mexico. —  In  re  Spitz,  8  N.  M.  622,  45 
Pac.  1122,  .34  L.  R.  A.  604. 

United  States.— In  re  Sauthoflf,  21  Fed. 
Cas.  No.  12,380,  8  Biss.  35,  16  Nat.  Bankr. 
Reg.  181. 

England. —  Ex  p.  Mayou,  4  De  G.  J.  &  S. 
664,  11  Jur.  N.  S.  433,  34  L.  J.  Bankr.  25. 
12  L.  T.  Rep.  N.  S.  254,  13  Wkly.  Rep.  629, 
69  Eng.  Ch.  508,  46  Eng.  Reprint  1076. 

The  ground  for  equitable  relief  is  that  the 
lien  of  partners,  which  results  from  their 
reciprocal  rights  to  have  tlie  firm  property 
applied  to  firm  debts,  is  a  property  right  of 
the  partnership  creditors.  Jackson  Bank  v. 
Durfev,  72  Miss.  971,  18  So.  456,  48  Am.  St. 
Rep.  596,  31  L.  R.  A.  470;  Bannister  v.  Miller, 
54  N.  J.  Eq.  121,  32  Atl.  1006  [affirmed  in  54 
N.  J.  Eq.  701,  37  Atl.  1117];  Bulger  v.  Rosa, 
119  N.  Y.  459,  24  N.  E.  853;  Tillinghast  f. 
Champlin,  4  R.  I.  173,  67  Am.  Dec.  510. 

71.  Alabama. —  Long  v.  Slade,  121  Ala. 
267,  26  So.  31. 

California. —  Golden  State,  etc..  Iron- Works 
r.  Davidson,  73  Cal.  389,  15  Pac.  20,  this 
rule  is  one  of  equity  and  not  to  be  applied 
in  a  common-law  action  of  ejectment. 

Illinois. — -Reeves  v.  Avers.  38  111.  418. 

Indiana. —  Walling  v.  ISurgess,  122  Ind.  299, 
22  N.  E.  419,  23  N.  E.  1076,  7  L.  R.  A.  481; 
Meridian  Nat.  Bank  v.  Brandt,  51  Ind.  56. 

Kentucky. —  Flanagan  v.  Shuck,  82  Ky. 
617;  Bryant  v.  Hunter,  6  Bush  75. 

Louisiana. —  Calder  v.  Creditors,  47  La. 
Ann.  346,  16  So.  852. 

Maine. —  Crookor  v.  Crooker,  46  Me.  250: 
Blake  v.  Nutter,  ]9  Me.  10,  declining  to  apply 
the  rule  in  an  action  at  law. 

Michigan.— V\\\\ As  V.  Pcllett,  102  Mich. 
558,  61  'N.  W.  54. 

New  Jersey. —  Standish  j-.  Babcock,  52  N.  J. 
Eq.  628,  29' Atl.  .327;  Uhler  v.  Scmplo,  20 
N.  J.  Eq.  288;  Metropolis  Nat.  Bank  r. 
Si)rague,  20  N.  J.  Eq.  13  [reversed  on  other 
grounds  in  21  N.  J.  Eq.  530], 

AV'ip  York. —  Bnchan  r.  Sumner,  2  liarb. 
Ch.  ](i5,  17  Am.  Dec.  305;  Delnionico  v.  Cuil- 
laiinie,  2  Sandf.  Ch.  306. 

Norlli  (Uiroliiin. —  Diniiildson  v.  State  Bank, 
1(i  N.  C.  103,  18  Am.  Dec.  577. 
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e.  Rights  of  Individual  Creditors.  The  rights  of  a  creditor  of  an  individual 
partner  are  confined  to  the  interest  of  liis  debtor  in  tlie  lirni  assets;  and  that 
interest  is  the  latter's  share  in  tlie  surplus  remaining  after  tlie  firm  debts  are  paid, 
and  tlie  equities  between  him  and  his  copartners  are  adjusted.''^ 


Tennessee. —  Lane  v.  Jones,  9  Lea  627. 

United  States. —  Slmnks  c.  Klein,  104  U.  S. 
18,  26  L.  ed.  635;  Oliver  r.  Piatt,  3  How. 
333,  11  L.  ed.  622  [affirming  19  Fed.  Cas. 
No.  11,110,  3  McLean  27]. 

See  38  Cent.  Dig.  tit.  "  Partnersliip,"  §  310. 

Even  when  the  title  is  taken  in  the  name  of 
a  partner,  equity  will  secure  the  propertj' 
to  the  creditors  of  the  firm,  except  as  against 
tlie  claims  of  bona  fide  purchasers  for  value, 
■without  notice  of  the  firm  ownership.  Gold- 
thwaite  v.  Janney,  102  Ala.  431,  15  So.  500,  48 
Am.  St.  Rep.  56,  28  L.  R.  A.  161;  Poige  v. 
Paige,  71  Iowa  318,  32  N.  W.  300,  60  Am. 
Rep.  799;  Gordon  r.  Kennedy,  36  Iowa  167; 
Uhler  i;.  Somple,  20  N.  J.  Eq.  288;  Page  V. 
Thomas,  43  Ohio  St.  38,  1  N.  E.  79,  54  Am. 
Rep.  788;  Marvin  v.  Trumbull,  Wright  (Ohio) 
386;  North  Pennsylvania  Coal  Co.'s  Appeal, 
45  Pa.  St.  181,  84  Am.  Dec.  487;  Alabama 
Marble,  etc.,  Co.  v.  Chattanooga  Marble,  etc., 
Co.,  (Tenn.  Ch.  App.  1896)  37  S.  W.  1004; 
Wells  V.  Stratton,  1  Tenn.  Ch.  328;  Hoxie  v. 
Carr,  12  Fed.  Cas.  No.  6,802,  1  Sumn.  173. 

Where  partnership  funds  have  been  used 
in  improving  land  deeded  to  the  members  of 
a  partnership  individually  and  paid  for  out 
of  the  partnership  funds,  the  partnership  cred- 
itors take  priority  over  the  individual  cred- 
itors. Hiscock  V.  Phelps,  49  N.  Y.  97.  See 
also  Kendall  v.  Rider,  35  Barb.  (N.  Y.)  100; 
Averill  v.  Loucks,  6  Barb.  (N.  Y.)  19. 

72.  Arkansas. —  Dixie  Cotton  Oil  Co.  V. 
Morris,  79  Ark.  113,  94  S.  W.  933. 

Colorado. —  Livermore  v.  Truesdell,  9  Colo. 
App.  332.  48  Pae.  276. 

Connecticut. —  Witter  v.  Richards,  10  Conn. 
37 ;  Brewster  v.  Hammet,  4  Conn.  540. 

Georgia. —  Haines  v.  Millers,  61  Ga.  344. 

Illinois. —  McGillis  v.  Hogan,  190  111.  176, 
60  N.  E.  91  [affirming  85  111.  App.  194]  ; 
Hurlbut  V.  Johnson,  74  111.  64;  Low  v.  Arn- 
stein,  73  111.  App.  215;  Campbell  v.  McGuire, 
58  111.  App.  37. 

Indiana. —  Johnson  v.  Shirley,  152  Ind.  453, 
53  N.  E.  459. 

Iowa. —  See  Van  Zuuk  v.  Pothoven,  132 
Iowa  19,  109  N.  W.  288. 

Kentucky . —  Downing  v.  Linville,  3  Bush 
472;  Wintersmith  v.  Pointer,  2  Mete.  457; 
Simrall  r.  O'Bannons,  7  B.  Mon.  608;  Holmes 
f.  Miller,  41  S.  W.  432,  19  Ky.  L.  Rep.  600. 

Louisiana. —  Reily  v.  Creditors,  45  La.  Ann. 
470,  12  So.  519;  Pittman  v.  Robicheau,  14 
La.  Ann.  108. 

Maryland. —  Ridgely  v.  Carey,  4  Harr.  &  M. 
167.  Compare  Glenn  v.  Gill,  2  Md.^,  holding 
that  a  person  who  is  not  a  partner,  but  who, 
by  being  held  out  as  such,  has  become  liable 
as  a  partner,  does  not  thereby  acquire  any 
of  the  rights  of  a  partner;  and  therefore  as 
he  has  no  lien  on  the  stock  in  trade  his  in- 
dividual creditors  can  have  none. 

Michigan. —  Kunze  v.  Cox,  113  Mich.  546, 


71  N.  W.  864,  67  Am.  St.  Rep.  480;  Coopers- 
town  First  Nat.  Bank  v.  State  Sav.  Bank,  30 
Mich.  332,  89  N.  W.  941,  real  estate  standing 
in  the  names  of  the  partners  as  tenants  in 
common  is  subject  to  levy  by  individual  cred- 
itors, as  separate  property  of  the  grantees. 

Mississippi. — Atwood  v.  Meredith,  37  Miss. 
635. 

Missouri. —  Mansur-Tebbetts  Implement  Co. 
V.  Ritchie,  159  Mo.  213,  00  S.  W.  87  ;  Harga- 
dine-McKittrick  Dry  Goods  Co.  r.  Sappington, 
105  Mo.  App.  655,  "78  S.  W.  1049.  Compare 
I.  X.  L.  Pressed-Brick  Co.  v.  Schoeneich,  65 
Mo.  App.  283 ;  Dieckmann  v.  St.  Louis,  9  Mo. 
App.  9. 

Montana. —  Rockefeller  v.  Dellinger,  22 
Mont.  418,  56  Pac.  822,  74  Am.  St.  Rep. 
613. 

IS^ew  Hampshire. —  Tappan  v.  Blaisdell,  5 
N.  H.  190. 

]\^ew  Jersey. — Standish  V.  Babcoek,  52  N.  J. 
Eq.  028,  29  Atl.  327;  Scoville  Mfg.  Co.  V. 
Lindsey,  (Ch.  1880)  4  Atl.  98;  Hill  v. 
Beach,  12  N.  .J.  Eq.  31,  the  firm  debts  are 
to  be  satisfied,  and  next  the  equities  between 
the  partners ;  and  only  then  can  individual 
creditors  come  in. 

New  York. —  United  Nat.  Bank  v. 
Weatherby,  70  N.  Y.  App.  Div.  279,  75  N.  Y. 
Suppl.  3;  Drexel  v.  Pease,  13  N.  Y.  Suppl. 
774;  Buehan  v.  Sumner,  2  Barb.  Ch.  165,  47 
Am.  Dec.  305  note;  Bobbins  Cooper,  G 
Johns.  Ch.  186. 

North  Carolina. —  Daniel  v.  Crowell,  125 
N.  C.  519,  34  S.  E.  684. 

Ohio. —  Rodgers  v.  Meranda,  7  Ohio  St. 
179. 

Oregon. —  McManus  v.  Smith,  37  Oreg.  222, 
61  Pac.  844. 

Pennsylvania. —  See  Pontius  v.  Walls,  197 
Pa.  St.  223,  47  Atl.  203;  Merchants',  etc., 
Nat.  Bank  v.  Kern,  8  Pa.  Dist.  75. 

South    Carolina. —  Calhoun  i:  .  Greenwood 
Bank,  42  S.  C.  357,  20  S.  E.  153 ;  Fleming 
Billings,  9  Rich.  Eq.  149. 

Tennessee. —  Wright  v.  Market  Bank,  (Ch. 
App.  1900)  60  S.  W.  623. 

Vermont. —  Willis  v.  Freeman,  35  Vt.  44, 
82  Am.  Dec.  619. 

Virginia. —  Maddock  v.  Skinker,  93  Va.  479, 
25  S.  E.  535. 

West  Virginia.—  Lewis  t.  Crane,  50  W.  Va. 
239,  40  S.  E.  347  ;  Kenneweg  v.  Schilansky,  45 
W.  Va.  521,  31  S.  E.  949. 

Wisconsin. —  Rommerdahl  v.  Jackson,  102 
Wis.  444,  78  N.  W.  742;  Garlick  v.  Karger, 
97  Wis.  156,  72  N.  W.  223. 

United  States. —  New  York  Commercial  Co. 
f.  Francis,  101  Fed.  16,  41  C.  C.  A.  107; 
New  York  Commercial  Co.  v.  Francis,  96  Fed. 
266;  U.  S.  V.  Duncan,  25  Fed.  Cas.  No.  15,003, 
4  McLean  607,  12  111.  523. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  317. 

Settlement   conclusive. — A   settlement  be- 
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d.  Rights  and  Liens  of  Partners  as  Creditors  of  the  Firm.  Altliougli  a  part- 
ner ma}'  be  a  creditor  of  his  firm  for  hjans  or  sales  to  it,  or  for  payments  made  for 
it,  a  court  of  equity,  iu  marshaling  firm  assets,  applies  these  to  the  payment  of 
outside  creditors,  before  permitting  him  to  sliare  them.''^  After  sucii  creditors 
are  paid,  equity  secures  to  the  creditor  partner  a  lien  on  the  balance  of  the  firm 
assets,'^*  to  the  exclusion  of  the  individual  creditors  of  his  copartner.''^ 


tween  partners  which  determines  their  re- 
spective interests  in  a  certain  partnership 
fund  is  conclusive  as  to  the  rights  of  their 
individual  creditors  to  such  fund.  Blair  v. 
Harrison,  57  Fed.  257,  6  C.  C.  A.  326; 
Claflin  V.  Bennett,  51  Fed.  693. 

Acquiescence  of  copartners. —  Creditors  of 
an  individual  partner  will  not  be  allowed  to 
apply  the  firm  assets  to  the  payment  of  his 
individual  debts,  to  the  prejudice  of  partner- 
ship creditors,  even  though  his  copartners 
acquiesce  therein.  Carter  v.  Galloway,  36 
La.  Ann.  473. 

Individual  debts  of  a  partner  incurred  be- 
fore he  entered  the  firm  are  entitled  to  pay- 
ment out  of  the  capital  put  into  the  firm 
by  such  partner  before  his  copartner  is  re- 
imbursed for  his  payment  of  firm  debts. 
Killefer  v.  McLain,  70  Mich.  508,  38  N.  W. 
455. 

United  States  a  creditor. —  Where  one  of 
a  partnership  is  indebted  to  the  United 
States,  and  an  assignment  is  executed  of  the 
joint  and  several  property  of  the  partners, 
the  United  States  is  not  entitled  to  a  prefer- 
ence over  the  joint  creditors  for  the  payment 
of  such  individual  debt,  out  of  the  assets  of 
the  partnership.  U.  S.  v.  Baulos,  5  Mart. 
N.  S.  (La.)  567;  U.  S.  v.  Hack,  8  Pet.  (U.  S.) 
271,  8  L.  ed.  941;  Ames  v.  Ames,  37  Fed.  30; 
U.  S.  V.  Duncan,  25  Fed.  Cas.  No.  15,003, 
4  McLean  C07,  12  HI.  523;  U.  S.  v.  Evans, 
25  Fed.  Cas.  No.  15,062,  Crabbe  60. 

73.  Alabama. —  Coster  v.  Georgia  Bank, 
24  Ala.  37. 

KentucJcy. —  Wilkerson  v.  Tichenor,  62 
S.  W.  870,  23  Ky.  L.  Rep.  244. 

Maryland. —  Pott  v.  Schmucker,  84  Md. 
535,  36  Atl.  592,  57  Am.  St.  Eep.  415,  35 
L.  R.  A.  392;  Conkling  v.  Washington  Uni- 
versity, 2  Md.  Ch.  497. 

Missouri. —  Ross  v.  Carson,  32  Mo.  App. 
148. 

2Ve&ms7ca.— Roop  v.  Herron,  15  Nebr.  73,  17 
N.  W.  353. 

'Neio  Jersey. —  Edison  Electric  Illuminating 
Co.  V.  Do  Mott,  51  N.  J.  Eq.  16,  25  Atl.  952; 
Uhlor  V.  Scmple,  20  N.  J.  E(i.  288. 

Ncin  York. —  In  re  Rieser,  19  Hun  202 
[affirmed  in  81  N.  Y.  629]  ;  Coffin  IIol- 
listor,  5  Silv.  Sup.  172,  7  N.  Y.  Suppl.  734 
[iiffiriiird  in  124  N.  Y.  644,  26  N.  E.  812]. 

/'cnnsylvania. —  Bnrr  v.  McFall,  131  Pii. 
St.  304,  18  Atl.  876;  ZcII'h  Appeal,  111 
Pii.  St.  532,  0  Atl.  107;  Gordon's  Ewtiito,  11 
I'hiti.  130. 

Itluxlr  Island. —  Colwell  r.  W<\vboHH('t  Nat. 
Biliik,  16  l{.  I.  288,  15  All.  80,  17  Atl.  913. 

'I'rxiiN. —  ScliiiHtcr  V.  li'iiniKMH',  ot(^,  Nat. 
Hunk,  23  T<'x.  Civ.  App.  206,  5t  S.  W.  777, 
6B  S.  W.  1121,  n6  S.  W.  93. 

Winrnvnin. —  Gibbw  v.   Iliiinplircy,  91  Wif5. 
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111,  64  N.  W.  750,  applying  the  doctrine  to 
a  holding-out  partner. 

United  Htates. —  Wallerstein  v.  Ervin,  112 
Fed.  124,  50  C.  C.  A.  129  [affirming  109  Fed. 
135]. 

England. —  Kay  v.  .Johnston,  21  Beav.  53G, 
52  Eng.  Reprint  907. 

Canada. —  See  In  re  Ruby,  24  Ont.  App. 
509. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  318. 

But  see  Rowlett  v.  Grieve,  8  Mart.  (La.) 
483,  13  Am.  Dec.  296,  holding  that  a  partner 
who  pays  partnership  debts  is  subrogated  to 
the  creditor's  rights  on  the  joint  property. 

The  assignee  of  a  partner  who  is  a  cred- 
itor stands  on  an  equality  with  the  other 
creditors.  Frank  v.  Anderson,  13  Laa  (Tenn.) 
695. 

Rights  of  indorsee  of  firm  note  payable  to 
a  partner. —  Where  a  note  is  made  by  a  firm 
payable  to  a  member  of  the  firm,  who  in- 
dorses it,  the  indorsee  takes  only  such  rights 
as  the  indorser  had,  and  cannot  therefore  en- 
force it  against  the  partnership  until  after 
the  firm  debts  are  paid.  Simrall  v.  O'Ban- 
nons,  7  B.  Mon.  (Ky.)  608. 

74.  Boyce  v.  Coster,  4  Strobh.  Eq.  (S.  C.) 
25.  See  also  Gillespie  v.  Salmon,  2  Cal.  App. 
501,  84  Pac.  310. 

75.  Alabama. —  Warren  v.  Taylor,  60  Ala. 
218. 

Illinois. —  Rainey  v.  Nance,  54  111.  29. 

Kentucky. —  Walter  v.  Herman,  110  Ky. 
800,  62  S.  W.  857,  23  Ky.  L.  Rep.  741. 

Louisiana. —  Purdy  v.  Hood,  5  Mart.  N.  S. 
626,  a  partner,  if  a  creditor  of  the  partner- 
ship, is  preferred  to  a  creditor  of  one  of  the 
partners. 

Maine. —  Crooker  v.  Crooker,  52  Me.  267, 

83  Am.  Dec.  509. 

Maryland. —  Pierce  v.  Tiernan,  10  Gill  &  J. 
253 ;  Conkling  v.  Washington  University,  2 
Md.  Ch.  497. 

New  York. —  Cheeseman  v.  Sturgeg,  6  Bosw. 
520;  Buchan  v.  Sumner,  2  Barb.  Ch.  165,  47 
Am.  Dec.  305. 

North  Carolina. —  Mendenhall  v.  Benbow, 

84  N.  C.  646. 

Texas.— Moore  v.  Steele,  67  Tex.  435,  3 
S.  W.  448. 

Virginia. —  Christian  v.  Ellis,  1  Grntt.  396. 

United  Stales. —  Hobbs  v.  McLean,  117 
U.  S.  567,  6  S.  C.'t.  870,  29  L.  cd.  O-JO. 

England. —  Ex  p.  King,  1  Rose  212,  17  Vea. 
Jr.  115,  »]  Rev.  Rc]).  34,  34  Eng.  Reprint 
45. 

See  38  Cent.  Dig.  tit.  "  Partnership."  S  318. 

This  lien  does  not  extend,  however,  to 
clniiuH  against  a  copiirlucr  mising  ont  of 
iiiiillcru  not  conncclcd  with  the  ])nr(iierHlii|). 
Nicliol  V.  Stewart,  36  Ark.  612;  Stone  v. 
Manning,  3  111.  530,  35  Am.  Dec.  110. 
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3.  Transactions  of  Partners  Affecting  Firm  Creditors  —  a.  Diversion  of  Firm 
Assets.  Any  transfer  of  partnership  assets  by  nn  insolvent  firm  which  operates 
to  hinder  and  delay  the  firm  creditors  in  the  collection  of  their  claims  is  held 
invalid  by  most  courts.™  If,  however,  a  firm  is  solvent,  after  transferring  part  of 
its  assets,"  or  if  the  firm  has  the  benefit  of  the  transfer,  it  is  not  invalid.''* 

b.  Assumption  by  Firm  of  Individual  Debts.  The  assumption  of  the  individ- 
ual debts  of  a  partner  by  his  firm  will  be  upheld  if  the  firm  is  solvent,"^  otherwise 
it  will  not,**"  unless  the  transaction  is  shovrn  to  be  honest,  and  for  the  benefit  of 
the  firm.^^ 

e.  Assignments  For  Firm  Creditors  —  (i)  In  General.  In  the  absence  of  a 
statutory  provision,  on  the  subject,  a  partnership  may  assign  all  or  a  part  of  its 
property  for  the  benefit  of  firm  creditors  with  preferences ;  but  it  is  a  fraud 
upon  firm  creditors  to  prefer  individual  creditors.^^  It  is  generally  held  that  any 
partnei',  under  his  implied  power  to  sell  and  to  pay  debts,  may  apply  partnership 
property  to.  the  satisfaction  of  particular  debts  of  the  firm,  although  he  thereby 
gives  a  preference  to  such  creditors  over  others.** 


76.  Bartlett  v.  Meyer-Schmidt  Grocer  Co., 
65  Ark.  290,  45  S.  W.  1063;  Bliss  v.  Horn- 
thai,  33  N.  Y.  App.  Div.  225,  53  N.  Y.  Suppl. 
493;  Matter  of  Petze,  26  Misc.  (N.  Y.)  72, 
56  N.  Y.  Suppl.  482 ;  In  re  Kemptner,  L.  R. 
8  Eq.  286,  21  L.  T.  Rep.  N.  S.  223,  17  Wkly. 
Rep.  818. 

77.  Densmore  Commission  Co.  f.  Shong,  98 
Wis.  380,.  74  N.  W.  114,  firm  solvent  at  time 
of  transfer,  which  was  made  in  good  faith. 

78.  Parker  v.  Bowles,  57  N.  H.  491,  firm 
had  benefit  of  improvements  made  with  firm 
funds  upon  individual  real  estate  appropri- 
ated to  firm  use,  and  no  intent  to  defraud 
firm  creditors  shown. 

79.  Nordlinger  v.  Anderson,  123  N.  Y. 
544,  25  N.  E.  992;  Stanton  v.  Westover,  101 
N.  Y.  265,  4  N.  E.  529;  Powell's  Estate,  7 
Pa.  Dist.  27;  Ex  p.  Hill,  1  Deac.  123,  3 
Mont.  &  A.  175,  38  E.  C.  L.  573. 

80.  Kidder  v.  Page,  48  N.  H.  380;  James 
V.  Vanzandt,  163  Pa.  St.  171,  29  Atl.  879; 
Walker  v.  Marine  Nat.  Bank,  98  Pa.  St.  574. 
And  see  Riddle  v.  McLester-Van  Hoose  Co., 
145  Ala.  307,  40  So.  101. 

81.  Denver  First  Nat.  Bank  v.  Follett,  20 
Colo.  App.  372,  80  Pac.  147;  Keith  v.  Fink, 
47  111.  272,  strong  proof  will  be  required  as 
against  partnership  creditors  that  the  trans- 
action was  honest,  was  based  on  a  valuable 
consideration,  and  was  for  the  benefit  of  the 
firm. 

82.  Alabama. —  Harmon  v.  McRae,  91  Ala. 
401,  8  So.  548. 

/oita.— Stroff  V.  Swafford,  81  Iowa  695, 
47  N.  W.  1023. 

Kentuckij.— See  Hill  i:  B.  M.  Creel  Co., 
35  S.  W.  537,  18  Ky.  L.  Rep.  132. 

Minnesota. —  See  Dispatch  Printing  Co. 
V.  George,  83  Minn.  309,  86  N.  W.  339. 

yehraslca. —  Campbell  v.  Farmers',  etc., 
Bank,  49  Nebr.  143,  68  N.  W.  344;  J5tna 
Ins.  Co.  V.  Wilcox  Bank,  48  Nebr.  544,  67 
N.  W.  449. 

New  York. —  See  George  v.  Grant,  28  Hun 
69  [affirmed,  in  97  N.  Y.  262]. 

Wisconsin. —  Griswold  v.  Nichols,  117 
Wis.  267,  94  N.  W.  33. 

Canada. —  Ball  v.  Tennant,  25  Ont.  50  ^re- 


versed on  other  grounds  in  21  Ont.  App. 
602]. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  322. 

83.  Saunders  i:  Reilly,  105  N.  Y.  12,  12 
N.  E.  170,  59  Am.  Rep.  472;  Murray  v. 
Gerety,  11  N.  Y.  Suppl.  205,  25  Abb.  N.  Cas. 
161;  Burhans  v.  Kelly,  2  N.  Y.  Suppl. 
175. 

Partnership   in   failing   circumstances. — A 

debtor,  even  when  in  failing  circumstances, 
has  the  right  to  pay  the  bona  fide  demand 
of  one  of  his  creditors  to  the  exclusion  of 
others,  and  the  same  rule  applies  where  the 
debtor  is  a  firm,  so  long  as  the  payments 
are  made  in  good  faith  to  creditors  of  the 
partnership.  Richards  v.  Leveille,  44  Nebr. 
38,  62  N.  W.  304;  Victor  v.  Glover,  17  Wash. 
37,  48  Pac.  788,  40  L.  R.  A.  297;  Deitrich 
V.  Hutchinson,  20  Nebr.  52,  29  N.  W.  247; 
Citizens'  Nat.  Bank  v.  Riddell,  2  N.  Y.  Suppl. 
331. 

Assignment  for  creditor  who  is  a  partner. — 

An  assignment  made  by  all  of  the  partners 
to  secure  a  creditor  who  is  also  a  partner  is 
invalid  as  against  outside  firm  creditors. 
Johnson  v.  Rothschilds,  63  Ark.  518,  41 
S.  W.  996. 

In  New  York,  under  1  Rev.  St.  p.  766,  §  20, 
providing  that  transfers  of  property  by 
partnerships  when  insolvent,  or  in  contempla- 
tion of  insolvency,  to  any  creditor  of  the  firm 
with  preferential  intent  shall  be  void  as 
against  creditors,  each  creditor  of  an  insolvent 
partnership  has  the  right  to  assert  any  lien  he 
may  have  against  the  assets  for  his  exclusive 
benefit.  Stiefel  v.  Berlin,  28  N.  Y.  App.  Div. 
103,  51  N.  Y.  Suppl.  147. 

84.  Hanchett  v.  Gardner,  138  111.  571,  28 
N.  E.  788  [affirming  37  111.  App.  79]  ;  Bulger 
V.  Rosa,  53  Hun  (N.  Y.)  239,  6  N.  Y.  Suppl. 
38  [affirmed  in  119  N.  Y.  459,  24  N.  E. 
853]  ;  McClelland  v.  Remsen,  36  Barb.  (N.  Y.) 
622,  14  Abb.  Pr.  331,  23  How.  Pr.  175;  Good- 
man V.  Goetz,  13  N.  Y.  Suppl.  267  ;  Russell's 
Appeal,  2  Walk.  (Pa.)  363  [affirming  12 
Wkly.  Notes  Cas.  419]. 

The  other  partners  may  prevent  such  a 
preference  by  forbidding  the  transfer,  or  dis- 
senting before  it  is  complete.    Ellis  v.  Al- 
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(ii)  FnAVB  IN  Assignments}^  Whei-e  an  assignment  is  executed  by  one,  part- 
ner with  a  fraudulent  intent  to  hinder  and  delay  tlie  creditoi-s  of  the  firm,  it  is 
absolutely  void,  whether  such  intent  and  j)urpose  are  participated  in  by  his  copart- 
ners or  not.^"  But  where  a  firm  and  the  individual  partners  make  separate 
and  distinct  assignments,  the  fraud  of  one  partner  in  his  assignment  does  not 
vitiate  the  other  assignments.^^  An  assignment  which  fails  to  provide  for  the 
payment  of  partnership  creditors  before  individual  creditors  is  void.**^  An  assign- 
ment by  one  partner  to  the  other  of  all  the  property  of  the  firm  in  trust  to  pay 
the  assignee's  expenses  in  defending  suits  which  may  be  brought  against  the  firm, 
and  in  obtaining  the  benefit  of  the  insolvent  act,  and  to  apply  the  residue  to  the 
payment  of  firm  debts  is  fraudulent  and  so  is  such  an  assignment  of  all  the 
property  of  the  firm  which  cannot  be  reached  by  execution  in  trust  to  pay  all  the 
debts  of  the  firm."  The  reservation  of  the  homesteads  of  partners  in  an  assign- 
ment by  a  firm  does  not  render  such  assignment  void.^^  A  general  assignment  by 
a  firm  of  all  partnership  and  individual  property,  for  the  benefit  of  all  firm  cred- 
itors accepting  it,  is  not  void,  as  against  individual  creditors,  as  these  can,  although 
not  named  in  the  assignment,  enforce  their  rights  by  suit  against  the  assignee, 
without  avoiding  the  assignment.^^  Where  one  partner,  with  tiie  consent  of  his 
copartner,  executes  a  deed  of  assignment  of  the  partnership  effects,  for  the  pay- 
ment of  his  individual  debts,  after  paying  to  the  copartner,  out  of  tlie  proceeds 
of  the  partnership  property,  a  sum  equal  to  such  partner's  interest  therein,  it  will 
not  be  treated  as  a  fraud  upon  creditors,  nor  as  a  reservation  of  a  portion  of  the 
partnership  property  for  the  benefit  of  tlie  copartner,  as  against  his  own  creditors.^^ 
A  voluntary  assignment  by  a  firm  doing  business  in  the  names  of  the  individual 
partners,  treating  all  their  property  as  firm  property  and  all  their  debts  as  firm 
debts,  is  not  fraudulent  as  to  creditors,  although  they  did  not  know  of  the  copart- 
nership.^^ Where  one  of  the  members  of  a  firm,  with  his  copartner's  consent, 
withdraws  a  portion  of  the  firm  assets  for  the  purpose  of  paying  his  individual 
debts,  and  is  charged  therefor  on  the  books  of  the  firm,  the  portion  so  withdrawn 
ceases  to  be  a  part  of  the  firm  assets,  and  the  omission  from  a  subsequent  assign- 


len,  80  Ala.  515,  2  So.  676;  Bass  v.  Messick, 
30  La.  Ann.  373. 

85.  See,  generally,  Assignments  Foe  Bene- 
fit OF  Ceeditors  ;  Fkaudulent  Convey- 
ances. 

Assignment  by  infant  partner. — An  as- 
signment for  tlie  benefit  of  creditors,  made 
by  copartners,  is  not  fraudulent  and  void  in 
law  because  one  of  the  assignors  is  an  in- 
fant. If  voidable,  it  can  only  be  avoided 
at  the  election  of  the  infant ;  and,  where  he 
has  ratified  it  after  his  coming  of  age,  no 
fraud  in  fact  can  be  claimed  because  of  the 
infancy.  Yntcs  v.  Lyon,  61  N.  Y.  344  [rc- 
versinf)  (il  Barb.  205].  See,  generally,  In- 
fants. 

Admissibility  of  evidence. —  Where  a  part- 
nei'ship  assignment  of  partnor.sliij)  projierty 
is  attacked  for  fraud,  proof  that  one  of  the 
[jiirtncrH  bad  previously  assigned  to  the  same 
assignee  f)ortions  of  liis  individual  ])ro])crty 
on  a  secret  trust  in  his  own  favor  is  not 
admissible  to  estnldisli  such  fraud,  although 
it  might  lie  iidmissiblo  in  ease  of  an  assign- 
ment of  all  the  i)rop<irty,  joint  and  individual, 
of  the  partners,  (iluerin  v.  Hunt,  0  Minn. 
375. 

In  Texas  wlicre  an  assignment  in  made  un- 
der the  sill  tub',  no  act  of  the  assignor  or 
nHmnmw  ni  Uw  time  tlie  nHsignm<'nt,  is  miuic, 
or  piciwd i bul  ill  coiilciiipliil  ion  of  ii.,  liovv- 
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ever  fraudulent  the  act,  can  divest  the  right 
of  creditors  to  have  the  estate  administered 
for  their  benefit  in  accordance  with  the 
spirit  of  the  statute,  and  therefore,  where 
one  of  two  partners  sells  to  the  other  his 
interest  in  the  partnership  assets,  and  the 
purchaser  then  makes  a  general  assignment 
of  all  his  property  for  the  benefit  of  cred- 
itors, the  creditors  of  the  firm  cannot  attach 
the  property  on  the  ground  that  the  partner- 
ship assets  were  fraudulently  withdrawn; 
they  must  proceed  as  general  creditors  under 
the  assignment.  Schneider  v.  De  Smith,  2 
Tex.  Unrep.  Cas.  317  [citing  Blum  v.  Wcl- 
borne,  58  Tex.  157]. 

86.  Fourth  Nat.  Bank  v.  Burger,  15  N.  Y. 
St.  101. 

87.  Lazarus  v.  Camden  Nat.  Bank^  64  Ark. 
322,  42  S.  W.  412. 

88.  Pecl<ham  v.  Mattison,  15  Abb.  N.  Cas. 
(N.  \.)  367  note;  Friend  r.  Michaelis,  15 
Abb.  N.  Cas.  (N.  Y.)  354. 

89.  Sewall  v.  Kusscll,  2  Paige  (N.  Y.)  175. 

90.  Sewall  v.  Eussell,  2  Paige  (N.  Y.)  175. 

91.  Severson  v.  Porter,  73  Wis.  70,  40 
N.  W.  577. 

92.  Moody  r.  Carroll,  71  Tex.  143,  8  S.  W. 
510,  10  Am".  St.  Pvej).  734. 

93.  Miindel  v.  Pcav,  20  Ark.  325. 

94.  Severson  v.  Porter,  73  Wis.  70,  40 
N.^V.  577. 
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raent  of  the  firm  assets  will  not  be  fraudulent.®^  Where  the  only  effect  of  a  pro- 
vision autliorizing  the  assignee  in  a  partnership  assignment  to  pay  the  individual 
debts  of  each  partner  from  the  combined  individual  assets  is  to  divert  a  very  small 
sum  from  the  payment  of  a  very  great  indebtedness,  the  smallness  of  the  sum 
diverted  will  furnish  proof  of  the  absence  of  fraudulent  intent.®^  Where  one 
partner  makes  a  secret  conveyance  of  his  interest  in  an  insolvent  partnership  to 
a  creditor,  and  his  copartner  upon  learning  of  the  transfer  takes  such  creditor  in 
and  continues  the  business  with  him,  without  notifying  creditors  of  the  change, 
an  assignment  afterward  made  as  the  act  and  deed  of  the  new  firm,  and  for  the 
benefit  of  its  creditors,  is  fraudulent  and  void  as  to  the  creditors  of  the  old  firm.®'' 

d.  Transfers  to  Third  Persons.  So  long  as  a  partnership  is  an  acting  concern, 
it  is  entitled  to  transfer  its  property,  and  such  a  transfer  to  an  honest  purchaser 
for  value  is  not  impeachable  ®^  because  the  members  of  the  firm  use  the  proceeds 
for  their  individual  benefit nor  is  such  purchaser  liable  for  firm  debts.^  If, 
however,  the  transfer  is  not  fair  and  honajlde,  but  is  made  and  accepted  to  defeat 
firm  creditors,  they  may  have  it  set  aside  as  a  fraud  upon  them.^  A  transfer  by 
a  partner  of  his  interest  in  the  firm  assets 's,  prima  facie  valid  as  to  firm  creditors,^ 
for  it  conveys  to  the  purchaser  only  the  selling  partner's  interest  in  any  surplus 
remaining  after  firm  debts  are  paid.*  If  a  partner  transfers  firm  property  in 
satisfaction  of  his  own  debts  it  is  impeachable  by  firm  creditors.^ 

e.  Transfer  of  Firm  Assets  to  Partner  or  New  Firm.  A  valid  sale  of  the 
partnership  property  by  tlie  firm  to  one  or  more  of  its  members,  or  to  a  new  firm 
in  which  some  of  the  former  partners  are  members,  puts  an  end  to  the  old  part- 


95.  Lazarus  v.  Camden  Nat.  Bank,  64  Ark. 
322,  42  S.  W.  412. 

96.  Crook  v.  Eindskopf,  105  N.  Y.  476,  12 
N.  E.  174. 

97.  Cleveland  v.  Battle,  68  Tex.  Ill,  3 
S.  W.  681. 

98.  Alabama. —  Smith  v.  Collins,  94  Ala. 
394,  10  So.  334. 

Connecticut. — Allen  v.  Center  Valley  Co., 
21  Conn.  130,  54  Am.  Dec.  333,  an  acting 
concern,  although  insolvent,  may  transfer  its 
property. 

Illinois. —  Singer  v.  Carpenter,  125  111.  117, 
17  N.  E.  761  [affirming  26  111.  App.  28]. 

Indiana. —  Frank  v.  Peters,  9  Ind.  343,  344, 
"  The  simple  fact  that  men  may  be  insol- 
vent, in  the  popular  sense  of  the  word,  does 
not  deprive  them  of  the  power  of  selling  their 
property  by  bona  fide  sales." 

Kansas. — Woodmansie  v.  Holcomb,  34  Kan. 
35,  7  Pae.  603. 

Massachusetts. — Arnold  v.  Brown,  24  Pick. 
89,  35  Am.  Dec.  296. 

New  York. —  Field  v.  Chapman,  15  Abb. 
Pr.  434  (the  right  of  a  creditor  of  a  part- 
nership is  subordinate  to  the  power  of  a  part- 
ner to  make  a  hona  fide  disposition  of  the 
property  before  it  is  subjected  to  the  cred- 
itor's lien)  ;  Field  v.  Hunt,  24  How.  Pr. 
463. 

0/iio.— Gwin  v.  Selby,  5  Ohio  St.  96. 
Sotith  Carolina. —  Boozer  v.  Webb,  25  S.  C. 
82. 

United  States. —  Austin  v.  Seligman,  18 
Fed.  519,  21  Blatchf.  506;  Franeklyn  v. 
Sprague,  121  U.  S.  215,  7  S.  Ct.  951,  30 
L.  ed.  936. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  323. 

99.  Arnold  v.  Brown,  24  Pick.  (Mass.) 
89,  35  Am.  Dec.  296. 

1.  Frank  v.  Peters,  9  Ind.  343. 
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If  the  purchaser  agrees  to  pay  the  partner- 
ship debts  in  consideration  for  the  transfer, 
firm  creditors  may  avail  themselves  of  this 
promise.    Olson  v.  Morrison,  29  Mich.  395. 

2.  Kelley  v.  Flory,  84  Iowa  671,  51  N.  W. 
181;  Flack  v.  Charron,  29  Md.  311;  Van 
Doren  v.  Stickle,  24  N.  J.  Eq.  331  [affirmed 
in  27  N.  J.  Eq.  498]. 

When  transfer  by  active  to  dormant  partner 
invalid  see  Elliot  v.  Stevens,  38  N.  H.  311; 
How  V.  K^ne,  2  Pinn.  (Wis.)  531,  54  Am. 
Dec.  152,  2  Chandl.  222. 

3.  Long  D.  West,  31  Kan.  298,  1  Pae.  545; 
Kimball  v.  Thompson,  13  Mete.  (Mass.)  283; 
Tennant  v.  McKean,  46  Mo.  App.  486;  Nelson 
V.  Kinney,  93  Tenn.  428,  25  S.  W.  100. 

4.  Spurr  v.  Russell,  59  N.  H.  338;  Morss 
V.  Gleason,  64  N.  Y.  204;  Doner  v.  StaufTer, 
1  Penr.  &  W.  (Pa.)  198,  21  Am.  Dec.  370; 
Roberts  v.  Dunham,  1  C.  PI.  (Pa.)  136;  Still 
V.  Focke,  66  Tex.  715,  2  S.  W.  59. 

Where  each  partner  sells  his  interest  sev- 
erally to  the  same  person,  and  neither  part- 
ner remains  in  possession  of  the  property,  it 
is  held  that  the  equities  of  the  partners  are 
gone,  and  that  the  derivative  right  of  firm 
creditors  to  have  the  firm  property  applied  to 
firm  debts  has  nothing  to  rest  upon,  and  the 
purchaser  can  hold  the  property  free  from 
their  claims.  McNutt  V.  Strayhorn,  39  Pa.  St. 
269;  Baker's  Appeal,  21  Pa.  St.  76,  59  Am. 
Dec.  752;  Doner  v.  Stauffer,  1  Penr.  &  W. 
(Pa.)  198,  21  Am.  Dee.  370. 

In  South  Carolina  it  has  been  held  that  an 
assignment  by  one  partner  of  his  interest  in 
the  firm  property  is  valid  at  law  against  the 
creditors  of  the  firm.  Norris  v.  Vernon,  8 
Rich.  13;  Wilson  i'.  Bowden,  8  Rich.  9;  Hunt 
V.  Smith,  3  Rich  Eq.  465. 

5.  Luce  V.  Barnum,  19  Mo.  App.  359 ;  Hart- 
ley V.  White,  94  Pa.  St.  31. 
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nersliip  title  and  destroys  the  lien  of  the  partners  thereon,  as  well  as  tlje  prefer- 
ence of  the  old  partnership  creditors  therein  over  tlie  individual  creditors  of  the 
purchasing  partner.®  If  the  tinn  and  the  purchasing  partner  are  solvent,  a  trans- 
fer of  tlie  lirin  property  to  the  purchaser,  in  consideration  of  Ids  assurnirjg  the  debts 
of  tlie  firm,  vests  him  vpith  full  ownership  and  frees  tlie  property  from  any  lien 
for  the  payment  of  firm  debts.''  If  the  contract  provides,  however,  that  the  ])ur- 
chasing  partner  shall  use  the  assets  in  paying  the  firm  debts,  or  if  by  any  other 
provision  the  selling  partners  retain  their  right  to  have  the  assets  applied  in  dis- 
charge of  firm  dehts,  such  assets  in  the  hands  of  the  purchasing  partner  will  be 
treated  in  equity  as  partnership  assets,  and  available  to  firm  creditoz's  as  such.* 


6.  Alabama. —  Mayer  v.  Clark,  40  Ala.  259; 
Eeese  v.  Bradford,  13  Ala.  837. 

Arkansas.—  Jones  v.  Fletcher,  42  Ark.  422. 
Colorado. —  Brown  v.  Miller,  11  Colo.  431, 

18  Pae.  617. 

Fiionda.— Schleicher  v.  Walker,  28  Fla..680, 
10  So.  33. 

Illinois. —  Hanford  v.  Prouty,  133  111.  339, 
24  N.  E.  5G5;  Ladd  v.  Griswold,  9  111.  25,  46 
Am.  Dec.  443. 

Indiana,. —  Purple  v.  Farrington,  119  Ind. 
164,  21  N.  E.  543.  4  L.  R.  A.  535;  Dunham 
V.  Hanna,  18  Ind.  270. 

Kansas. —  Kincaid  v.  National  Wall-Paper 
Co.,  63  Kan.  288,  65  Pac.  247,  88  Am.  St. 
Eep.  243,  54  L.  R.  A.  412;  Burton  v.  Baum, 
32  Kan.  641,  5  Pae.  3,  a  partner  may,  in  the 
absence  of  fraudulent  intent,  purchase  prop- 
erty fraudulently  mortgaged  by  his  firm  from 
the  mortgagee  thereof,  and  may  hold  it,  if 
of  a  kind  exempt  from  execution,  as  against 
firm  creditors. 

Michigan. —  Topliflf  v.  Vail,  Harr.  340. 

Mississippi. —  Fulton  v.  Hughes,  63  Miss. 
61;  Parish  i'.  Lewis,  Freem.  299,  the  right  to 
have  partnership  property  applied  to  the  pay- 
ment of  partnership  debts  is  the  right  of  the 
partners,  and  they  may  terminate  it  at  any 
time  by  the  sale  of  the  stock  in  trade  by  one 
partner  to  another. 

Missouri. —  Norris  v.  Rumsey,  54  Mo.  App. 
143. 

New  York. — Stanton  v.  Westover,  101  N.  Y. 
265,  4  ISr.  E.  529 ;  Ketchum  v.  Durkee,  1  Barb. 
Ch.  480,  45  Am.  Dec.  412;  Robb  v.  Stevens, 
Clarke  130. 

'North  Carolina. —  Latham  v.  Skinner,  62 
N.  C.  292. 

Ohio. —  Mortley  v.  Flanagan,  38  Ohio  St. 
401;  Belknap  f.  Cram,  11  Ohio  411;  Wilcox 
V.  Kellogg,  11  Ohio  394;  Pfirrman  v.  Koch, 
1  Cine.  Super.  Ct.  460. 

7'c,ra.s.— Willis  v.  Tliompson,  85  Tex.  301, 
20  S.  W.  155. 

United  l^lalcs. — Johnston  v.  Straus,  20  Fed. 
67;  Rhimer  v.  Ilubor,  21  Fed.  Cas.  No.  12,787, 

19  Nat.  Bankr.  Reg.  414,  8  Reports  393,  14 
Phila.  (Pa.)  402. 

Enf/land. —  I'loo  p.  RuITin,  0  Ves.  Jr.  119,  5 
Rev.  j{c|).  237,  31  Kiig.  Reprint  970. 

See  38  (Viit.  Dig.  lit.  "  Piirl.iici'Hhip,"  S  324. 

If,  upon  a  voluntary  dissolution  of  a  part- 
nership, (Jiic  pailniT  tiiiiiHrcrs  to  till!  other 
nil  (lie  partnership  property,  the  purliiership 
cri'ditrirs  hiivc  no  right  in  i'(pii(y  iigaiiiKt  sueli 
j))'0|ii'r(,y,  liiit  tii<!  [jropi'riy  cnn  only  1)0 
reuclied  l)y  c.reditoiH,  piiitii<'rHlii|i  an  well  iis 
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individual,  by  judgment  and  execution.  Sage 
V.  ChoUar,  21  Barb.  (N.  Y.)  590. 

Where  the  surviving  partner  transfers 
partnership  assets  to  the  administrator  of 
the  deceased  partner  in  the  settlement  of  part- 
nership affairs,  the  priority  of  partnership 
creditors  as  to  such  assets  is  lost.  Rose  v. 
Gunn,  79  Ala.  411. 

The  sale  of  one  partner's  interest  to  a  co- 
partner, when  the  firm  consists  of  more  than 
two  members,  does  not  convert  the  partner- 
ship title  into  the  separate  title  of  the  pur- 
chaser, nor  affect  the  rights  of  the  firm  cred- 
itors to  the  firm  assets.  Rosenstiel  v.  Gray, 
112  111.  282;  Menagh  v.  Whitwell,  52  N.  Y. 
146,  11  Am.  Rep.  683;  Ex  p.  Burnaby,  Cooke 
Bankr.  L.  244. 

7.  California. —  Conroy  v.  Woods,  13  Cal. 
626,  73  Am.  Dec.  605. 

Illinois. —  Hapgood  V.  Cornwell,  48  111.  64, 
95  Am.  Dec.  516;  Williamson  v.  Adams,  16 
111.  App.  504. 

Iowa. —  Maquoketa  v.  Willey,  35  Iowa  323. 

New  Hampshire. —  Caldwell  v.  Scott,  54 
N.  IL  414. 

North  Carolina. —  Rankin  v.  Jones,  55  N.  C. 
169. 

Pennsylvania. —  Baker's  Appeal,  21  Pa.  St. 
76,  59  Am.  Dec.  752. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  325 

8.  Kentucky. —  Bo\vman  v.  Spalding,  2 
S.  W.  911,  8  Ky.  L.  Rep.  691,  holding  the 
continuing  partners  to  be  trustees  of  the  as- 
sets for  the  old  firm  creditors. 

Michigan. —  ChildS  v.  Pellett,  102  Mich. 
558,  61  N.  W.  54. 

Missouri. —  Phelps  v.  McNeely,  66  Mo.  554, 
27  Am.  Rep.  378. 

New  York.— 'h.iorss  v.  Gleason,  64  N.  Y. 
204;  Matter  of  Dawson,  59  Hun  239,  12  N.  Y. 
Suppl.  781;  Bulger  v.  Rosa,  53  Hun  239,  6 
N.  Y.  Suppl.  38  [affirmed  in  119  N.  Y.  459, 
24  N.  E.  853];  Wildes  v.  Chapman,  4  Edw. 
669. 

rcnnsvliianin. —  Fries  v.  Ennis,  132  Pa.  St. 
195,  19  Atl.  59. 

Texas. —  Monsing  v.  Atchison,  (Civ.  App. 
1894)  26  S.  W.  509. 

United  l^ldlc.s. —  McCloan  v.  Miller,  15  Fed. 
(^na.  No.  8.092,  2  Ch-anoh  C.  C.  620;  Scdam 
r.  Williams,  21  Fed.  Cas.  No.  12,609,  4  Mc- 
Lean 51. 

I'hiOland.—  I'l.v  p.  IMorley,  L.  R.  8  Ch.  1026, 
43  L.  J.  Bankr.  28,  29  T.  Re)).  N.  S.  ^12, 
21  Wkly.  l!('p.  940;  I'J.v  p.  Maiichester  IJank, 
12  Ch.  1).  917,  48  L.  J.  Bankr.  94,  40  L.  T. 
!;(•]).  N.  S.  723  {affirmed  in  13  Ch.  D.  405,  42 
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In  the  case  of  insolvency  of  the  firm  and  purchasing  partner,  the  courts  are  dis- 
posed to  find  some  loophole  for  the  benefit  of  firm  creditors.^  Even  \yhen  the 
firm  and  purchasing  partner  are  insolvent,  if  the  sale  is  made  for  a  consideration 
wliich  is  valuable  to  the  firm  estate  and  in  good  faith,  it  transforms  the  firm  own- 
ership into  the  separate  ownership  of  the  purchaser,  and  puts  an  end  to  all  claim 
of  firm  creditors  to  have  it  administered  as  firm  property.^''^  In  some  jurisdic- 
tions the  same  result  is  held  to  follow  a  sale  by  an  insolvent  firm  to  an  insolvent 
partner,  although  no  value  is  given  by  the  latter  to  the  former,  beyond  a  promise 
to  pay  the  firm  debts,  provided  the  parties  have  no  actual  intent  to  defraud  the 
fii-m  creditors.^^  But  the  view  which  generally  prevails  is  that  such  a  promise-  by 
an  insolvent  purchaser  is  not  a  thing  of  value  to  the  firm  estate;  that  the  neces- 
sary object  and  consequence  of  such  a  transfer  with  its  transformation  of  firm  title 
into  the  separate  title  of  the  purchaser  are  to  defeat  and  delay  the  firm  creditors, 
and  consequently  that  it  is  voidable  by  them.^^  The  transfer  of  firm  property  by 
a  firm  to  one  of  its  members  is  not  assailable  by  the  individual  creditors  of  the 
retiring  partners,  because  their  rights  are  not  affected  thereby.-'^  When  the  pur- 
chasing partner  assumes  the  debts  of  the  firm,  firm  creditors  are  generally  entitled 
to  accept  him  as  their  debtor,  in  the  place  of  the  firm,  and  to  share  'pari  passu 


L.  T.  Rep.  N.  S.  299,  2S  Wkly.  Rep.  4S4] ; 
Ex  p.  Wheeler,  Buck  25. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  325. 

9.  See  Olson  r.  Morrison,  29  Mich.  395; 
Thayer  v.  Humphrey,  91  Wis.  276,  64  N.  W. 
1007,  51  Am.  St.  Rep.  SS7,  30  L.  R.  A.  549; 
Ex  p.  Clarkson,  4  Deac.  &  C.  56,  2  Mont.  & 
A.  4. 

10.  Arl-ansas. —  Hudgins  v.  Rix,  60  Ark. 
18,  2S  _S.  W.  422,  30  S.  W.  767. 

Louisiana. —  Ilagan  v.  Scott,  10  La.  345. 

Tennessee. — Cleveland  Nat.  Bank  v.  Bryant, 
(Ch.  App.  1899)  54  S.  W.  73. 

Texas. —  Sanchez  v.  Goldf rank,  ( Civ.  App. 
1894)  27  S.  W.  204. 

Utah. —  Douglas  v.  Alder,  13  Utah  303,  44 
Pac.  706. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  324. 

11.  ii'Zorida.— Schleicher  v.  Walker,  28  Fla. 
680,  10  So.  33. 

Indiana. —  Purple  v.  Farrington,  119  Ind. 
164,  21  N.  E.  543,  4  L.  R.  A.  535. 

Kansas. —  Kincaid  v.  National  Wall-Paper 
Co.,  63  Kan.  288,  65  Pac.  247,  88  Am.  St.  Rep. 
243,  54  L.  R.  A.  412.  • 

Missouri. —  Sexton  v.  Anderson,  95  Mo.  373, 
8  S.  W.  564  [distinguished  in  McDonald  v. 
Cash,  45  Mo.  App.  66]. 

Ohio. —  Wilcox  V.  Kellogg,  11  Ohio  394. 

United  States. — Huiskamp  v.  Moline  Wagon. 
Co.,  121  U.  S.  310,  7  S.  Ct.  899,  30  L.  ed. 
971.  But  see  In  re  Worth,  130  Fed.  927. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  324. 

12.  Alabama. —  Henderson  v.  Farley  Nat. 
Bank,  123  Ala.  547,  26  So.  226;  Smith  v. 
Heineman,  118  Ala.  195,  24  So.  364,  72  Am. 
St.  Rep.  150;  Muskegon  Valley  Furniture  Co. 
17.  Phillips,  113  Ala.  314,  21  So.  822. 

Arkansas. —  Bartlett  i'.  Meyer-Schmidt 
Grocer  Co.,  65  Ark.  290,  45  S.  W.  1063. 

Illinois. —  In  re  Landfield,  SO  111.  App.  417. 

loioa. —  Kellev  v.  Flory,  84  Iowa  671,  51 
N.  W.  181. 

Kentucky. —  Wilson  v.  Soper,  13  B.  Mon. 
411,  56  Am.  Dee.  573. 

Louisiana. —  Saloy  v.  Albrecht,  17  La.  Ann. 
75;  Beer's  Succession,  12  La.  Ann.  698,  699, 


in  which  it  is  said:  "the  rights  of  the  cred- 
itors of  a  partnership  would  be  too  precarious 
if  they  miglit  be  defeated  by  the  sale  of  one 
or  more  of  the  partners  of  his  interest  in 
the  partnership  to  his  co-partners.  The  law 
has  not  said  that  they  shall  lose  their  right 
of  preference  by  such  change  in  the  number 
of  the  members  of  the  firm,  and  we  cannot 
decree  what  the  law  has  not  ordained." 

Maryland.—  Franklin  Sugar  Refining  Co. 
V.  Henderson,  86  Md.  452,  38  Atl.  991,  63  Am. 
St.  Rep.  524.  Compare  Armstrong  v.  Fahne- 
stock,  19  Md.  58,  where  due  notice  of  the 
dissolution  and  of  the  continuance  of  the  busi- 
ness by  the  purchasing  partner  being  given, 
and  there  being  no  intent  to  defraud  firm 
creditors,  the  transfer  was  upheld. 

Mississippi. —  Jackson  Bank  v.  Durfey,  72 
Miss.  971,  18  So.  456,  48  Am.  St.  Rep.  596, 
31  L.  R.  A.  470. 

Nebraska. —  Morehead  v.  Adams,  18  Nebr. 
569,  26  N.  W.  242. 

New  Jersey. — Arnold  Hagerman,  45  N.J. 
Eq.  186,  17  Atl.  93,  14  Am.  St.  Rep.  712; 
Red  Bank  Second  Nat.  Bank  v.  Farr,  (Ch. 
1887)  7  Atl.  892. 

New  York. — Stanton  V.  Westover,  101  N.  Y. 
265,  4  N.  E.  529;  Bravton  v.  Sherman,  45 
N.  Y.  App.  Div.  58,  60  N.  Y.  Suppl.  1118 
[affirmed  in  166  N.  Y.  610,  59  N.  E.  1119]. 

West  Virginia. —  Baer  v.  Wilkinson,  35 
W.  Va.  422,  14  S.  E.  1;  Darby  v.  Gilligan, 
33  W.  Va.  246,  10  S.  E.  400,  6  L.  R.  A.  740. 

Wisconsin. — ■  Cribb  V.  Morse,  77  Wis.  322, 
46  N.  W.  126. 

England. —  Ex  p.  Mayou,  4  De  G.  J.  &  S. 
664,  11  Jur.  N.  S.  433,  34  L.  J.  Bankr.  25, 
12  L.  T.  Rep.  N.  S.  254,  13  Wkly.  Rep.  629, 
69  Eng.  Ch.  508,  46  Eng.  Reprint  1076. 

Canada.— -In  re  Caton,  26  U.  C.  C.  P.  308. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  324. 

13.  Iowa. —  Evans  v.  Hawley,  35  Iowa 
83. 

Louisiana. —  Christen  v.  Ruhlman,  22  La. 
Ann.  570. 

Maryland. —  Pierce  v.  Tiernan,  10  Gill  &  J. 
253. 
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witli  his  individual  creditors  thereafter.'*  But  such  a  transaction  cannot  relieve 
the  meinbei'S  of"  tiie  old  firm  from  their  liability  to  firm  creditors  without  the 
latters'  consent.''' 

f.  Dividing'  Firm  Assets  Among  Partners.  "When  a  firm  is  solvent,  the  part- 
ners have  a  perfect  right  to  divide  the  ])roperty  between  them,  and  thus  convert 
it  into  separate  estates.  After  such  a  valid  division,  each  partner  is  entitled  to 
deal  with  the  property  thus  set  off  to  him,  as  he  is  with  any  other  individual 
property.'"  If,  liowever,  a  firm  is  insolvent,  the  better  view  seems  to  be  that  a 
division  of  assets  among  the  partners  is  invalid  against  firm  creditors  who  are 
thereby  prevented  from  enforcing  their  claims  against  the  property  as  firm 
assets."^  But  in  a  number  of  decisions  such  transactions  have  been  upheld,  on 
the  ground  that  the  firm  creditors  have  no  lien  on  firm  property  except  through 
the  equities  of  the  partners,  and  tliat  the  partners  can  waive  their  equities  by 
consenting  to  a  division.'^ 

g.  Mortgaging  Firm  Property  For  Firm  Debts.  The  power  of  a  partner  to 
mortgage  firm  property  to  secure  firm  debts  has  been  already  considered."*  In 
this  connection  it  is  necessary  only  to  note  that  when  a  valid  partnership  mort- 
gage has  been  placed  on  firm  property,  either  by  one  partner  or  by  all  of  the 
partners,  it  is  not  impeachable  by  other  firm  creditors  because  it  gives  to  the 
mortgagee  a  preference  over  them;^''  and  it  takes  precedence  over  the  lien  of 
judgments  against  the  partners  by  individual  creditors.^' 

h.  Mortgage  of  Partner's  Interest  or  Share.  A  mortgage  of  a  partner's 
interest  in  partnership  property,  although  made  to  secure  individual  debts  of  the 
mortgaging  partner,  is  valid  ;  but  its  lien  is  subject  to  the  superior  claims  of  the 
firm  creditors.  In  other  words  it  passes  only  the  ultimate  share  of  such  partner, 
that  is,  the  amount  due  to  him  after  the  payment  of  firm  debts  and  the  adjustment 
of  the  equities  of  his  copartners.^^    If  firm  real  estate  is  allowed  to  stand  in  the 


A^ew  York.—  Bush  Co.  v.  Gibbons.  87  N.  Y. 
App.  Div.  576,  84  N.  Y.  Suppl.  478;  Griffin  v. 
Cranston,  1  Bosw.  281;.  Boynton  v.  Page,  13 
Wend.  425. 

Texas. —  Texas  Drug  Co.  v.  Baker,  20  Tex. 
Civ.  App.  C84,  50  S.  W.  157. 

See  38  Cent.  Dig.  tit.  "  Partnersliip,"  §  324. 

14.  Warren  v.  Farmer,  100  Ind.  593;  Robb 
V.  Mudge,  14  Gray  (Mass.)  534;  McManus  v. 
Smith,  37  Oreg.  222,  61  Pac.  844.  See  also 
Schneider  v.  Eoe,  (Tex.  Civ.  App.  1894)  25 
S.  W.  58,  holding  that  where  a  new  firm  as- 
sumed the  debts  of  an  old  one  the  creditors 
of  both  firms  were  entitled  to  share  pari 
passu  in  the  new  firm's  assets. 

15.  Neio  York. —  Ward  v.  Woodburn,  27 
Barb.  346. 

tiouth  Carolina. —  Jones  v.  Smith,  31  S.  C. 
527,  10  S.  E.  .340. 

Texas. —  Yeagcr  v.  Focke,  6  Tex.  Civ.  App. 
542,  25  S.  W.  062. 

West  Virqinia. —  Conaway  v.  Stealey,  44 
W.  Va.  163, '28  S.  E.  7!)'3. 

United  Hlales. —  NixdorlT  Smith,  16  Pet. 
132,  10  L.  od.  913. 

See  38  Cent.  Dig.  lit.  "Partnership,"  §  324. 

16.  Alien  v.  Center  Valley  Co.,  21  Conn. 
130,  54  Aim.  Dec.  333;  Wliitworth  V.  Benbow, 
m  Ind.  194;  Poole  v.  Seney,  00  Iowa  502,  24 
N.  W.  27. 

17.  Cox  V.  Peoria  TVIfg.  Co.,  '12  Nebr.  060, 
(iO  Nf.  W.  !)33  ( pii  I'tiicrM  divideil  l  lici  hhhcIh,  in 
f>rd<'r  to  cliiiiii  cxcinplioiiH  out  of  it,  luid  tlio 
IniiiHiH^tion  wiiH  iHljuiiged  a  fiaiiil  iipon  linn 
cri'ditorH)  ;  ( 'liiiiKiiitH  v.  Jesaup,  36  N.  J.  Eq. 
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569;  Ransom  v.  Vandeventer,  41  Barb. (N.  Y.) 
307;  Ruhl  v.  Phillips,  2  Daly  (N.  Y.)  45  {re- 
versed on  other  grounds  in  48  N.  Y.  125,  8 
Am.  Rep.  -522]  ;  Wilkinson  v.  Yale,  29  Fed. 
Cas.  No.  17,678,  6  McLean  16.  And  see  supra, 
VI,  C,  3,  e. 

18.  Lee  v.  Bradley  Fertilizer  Co.,  44  Fla. 
787,  33  So.  456;  Fisher  v.  Syfcrs,  109  Ind. 
514,  10  N.  E.  306;  Bedford  v.  McDonald,  102 
Tenn.  358,  52  S.  W.  157;  Huiskamp  v.  Mo- 
line  Wagon  Co.,  121  U.  S.  310,  7  S.  Ct.  899, 
30  L.  ed.  971  [reversing  14  Fed.  155]. 

19.  See  snpra,  VI, 'A,  5. 

20.  Georgia. —  Kiser  v.  Carrollton  Dry 
Goods  Co.,  96  Ga.  760,  22  S.  E.  303. 

loioa.— Smith  v.  Smith,  (1891)  50  N.  W. 
G4;  Letts  V.  McMaster,  S3  Iowa  449,  49  N.  ^V. 
1035;  Citizens'  Nat.  Bank  v.  Johnson,  79 
Iowa  290,  44  N.  W.  551;  Fromme  v.  Jones, 
13  Iowa  474. 

Kansas. —  See  Miami  County  Nat.  Bank  v. 
Barkalow,  53  Kan.  68,  35  Pac."  796. 

Ji!ichigan.—  \\'i\\kcv  v.  While,  60  Mich.  427, 
27  N.  W.  554,  holding  a  mortgage  to  be  valid 
as  to  the  firm  debts,  although  it  purported  to 
secure  also  an  individual  dolit  of  one  ])artuer. 

Texas. —  Wiggins  v.  Blacksliear,  SO  Tex. 
065,  26  S.  W.  939. 

Wisconsin. —  II ago  v.  Cam])bcll,  78  Wis. 
572,  47  N.  W.  179,'  23  Am.  St.  Ro]).  422. 

See  3H  Cent.  Dig.  tit.  "  Partnership,"  S  320'. 

21.  Morton  r.  lliggins,  7  N.  J.  L.  J.  343; 
llngginH  r.  White,  7  Te.x.  Civ.  Ajip.  563,  27 
S.  W.  1060. 

22.  Alalama. —  Sloan  v.  WilHon,  117  Ala. 
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name  of  the  mortgaging  partner,  one  who  loans  money  to  him  and  takes  a  mort- 
gage thereon  without  notice  of  the  firm's  rights  accjuires  a  hen  prior  to  tlie  claims 
of  the  firm  creditors.^^ 

i.  Mortgage  Between  Partners.  A  mortgage  of  firm  property  by  the  firm  to 
a  partnei-,  or  by  one  partner  to  another,  is  not  invalid  because  of  the  partnership 
relation,'^^  although  the  fact  that  the  parties  are  partners,  as  well  as  evidence  of 
the  manner  in  which  they  carry  on  their  business,  is  competent  when  the  mort- 
gage is  attacked  as  fraudulent.^^  Such  a  mortgage  is  subordinate  to  the  rights  of 
firm  creditors.^*' 


583,  23  So.  145;  Fields  v.  Brice,  108  Ala.  632, 
18  So.  742. 

Arhanms. —  Embry  v.  Lewis,  (1892)  18 
S.  W.  372. 

California. — -Jones  v.  Parsons,  25  Cal.  100; 
Chase  i\  Steel,  9  Cal.  64. 

Indiana. —  Lewis  v.  Harrison,  81  Ind.  278; 
Conant  v.  Frary,  49  Ind.  530;  Kistner  v. 
Sindlinger,  33  Ind.  114. 

loiva. —  Cook  1-.  Gilchrist,  82  Iowa  277,  48 
N.  W.  84,  such  a  mortgage  takes  precedence 
of  the  copartners'  lien  or  equity,  if  the  latter 
consent  to  the  act  of  the  mortgaging  partner. 

Kentucky. —  Commonwealth  Bank  v.  Hern- 
don,  1  Bush  359,  89  Am.  Dec.  630;  Divine  v. 
Mitchum,  4  B.  Mon.  488,  41  Am.  Dec.  241; 
Conwell  V.  Sandidge,  8  Dana  273,  where  the 
purchasers  of  a  retiring  partner's  share  give 
a  mortgage  to  the  retiring  partner  on  the 
shares  bought  out  by  them,  and  subsequently 
the  remaining  partner  makes  advances  to  the 
partnership,  the  mortgage  will  have  priority 
over  the  remaining  partner's  lien  for  such  ad- 
vances. Compare  Mosely  v.  Garrett,  1  J.  J. 
Marsh.  212. 

Uassachusetts. —  Thompson  v.  Spittle,  102 
Mass.  207. 

Minnesota. —  Churchill  v.  Proctor,  31  Minn. 
129,  16  N.  W.  694. 

Missoiiri. —  Ewart  v.  Nave-McCord  Mercan- 
tile Co.,  130  Mo.  112,  31  S.  W.  1041;  Key- 
burn  V.  Mitchell,  106  Mo.  305,  16  S.  W.  592, 
27  Am.  St.  Rep.  350;  Priest  v.  Chouteau,  85 
Mo.  398,  55  Am.  Pep.  373  [affirming  12  Mo. 
App.  252]  ;  Ewart  v.  Tootle,  50  Mo.  App.  322. 

'Mew  Hampshire. —  Lovejoy  v.  Bowers,  11 
N.  H.  404. 

Mew  Jersey. —  Mechanics'  Bank  v.  Godwin, 
5  N.  J.  Eq.  334. 

Mew  York. —  Barber  v.  Palmer,  70  Hun  498, 
24  N.  Y.  Suppl.  451.  Compare  Euhl  v. 
Phillips,  2  Daly  45  [reversed  on  other  grounds 
in  48  N.  Y.  125,  8  Am.  Rep.  522]. 

Morth  Carolina. —  Strauss  v.  Frederick,  91 
N.  C.  121. 

OJiio. —  Norwalk  Nat.  Bank  v.  Sawyer,  38 
Ohio  St.  339. 

Rhode  Island. —  Patterson  V.  Atkinson,  20 
R.  L  102,  37  Atl.  532. 

South  Carolina. —  Rose  V.  Izard,  7  S.  C. 
442. 

Texas. —  Ft.  Worth  Nat.  Bank  v.  Daugh- 
erty,  81  Tex.  301,  16  S.  W.  1028;  Jolmston  v. 
Standard  Shoe  Co.,  5  Tex.  Civ.  App.  398,  24 
S.  W.  580. 

Vermont. —  Stebbins  v.  Willard,  53  Vt.  665. 

West  Virginia. —  Cunningham  i'.  Ward,  30 
W.  Va.  572,  5  S.  E.  646;  Maxwell  v.  Wheel- 
ing, 9  W.  Va.  206. 


See  38  Cent.  Dig.  tit.  "  Partnership,"  §  330. 
A  bona  fide  sale  of  partnership  property, 

for  the  benefit  of  the  partnership,  is  good  as 
against  a  mortgage  of  the  same  property  by 
one  of  the  partners,  to  secure  an  individual 
debt.    Shaw  v.  McDonald,  21  Ga.  395. 

Mortgage  in  part  security  of  debt  of  former 
firm. — A  chattel  mortgage  of  partnership 
property,  given  in  part  to  secure  a  debt  of 
a  former  partnership,  and  in  part  to  secure 
the  debt  of  the  individual  partners  is  not 
necessarily  invalid  as  against  creditors  of  the 
new  firm.  Fisher  v.  Syfers,  109  Ind.  514,  10 
N.  E.  306. 

An  attachment  of  firm  property  for  a  firm 
debt  has  precedence  over  a  mortgage  given  by 
a  partner  to  secure  his  individual  debt. 
Fargo  V.  Ames,  45  Iowa  491. 

Possession  of  mortgaged  property. — A  mort- 
gagee of  one  partner  cannot  take  possession  of 
the  partnership  property  under  the  mortgage. 
Aldridge  v.  Elerick,  1  Kan.  App.  300,  41  Pac. 
199. 

Where  no  partnership  in  fact  existed  be- 
tween persons  alleged  to  have  been  partners, 
mortgages  to  secure  creditors  of  one  of  them 
are  valid  as  against  an  attachment  issued 
by  a  creditor  of  the  alleged  firm.  Densmore 
i\  Mathews,  58  Mich.  616,  26  N.  W.  146. 

Where  a  partner  conveys  partnership  realty 
in  trust  to  secure  his  individual  creditors, 
such  realty  remains  subject  to  the  payment 
of  the  partnership  debts.  Jones  v.  Neale,  2 
Patt.  &  H.  (Va.)  339.  But  real  estate  be- 
longing to  partners,  if  mortgaged  by  one  of 
the  firm,  without  notice  to  the  mortgagee  of 
partnership  debts,  is  liable  to  the  mortgagee 
before  partnership  creditors  can  satisfy  their 
claims  out  of  it.  McDermot  v.  Laurence,  7 
Serg.  &  R.  (Pa.)  438,  10  Am.  Dec.  468. 

23.  Robinson  Bank  v.  Miller,  153  111.  244, 
38  N.  E.  1078,  46  Am.  St.  Rep.  883,  27 
L.  R.  A.  449  [affirming  34  111.  App.  460]; 
Reeves  v.  Ayers,  38  111.  418;  Seeley  v. 
Mitchell,  85  Ky.  508,  4  S.  W.  190,  9  Ky.  L. 
Rep.  86;  Richmond  v.  Voorhees,  10  Wash. 
316,  38  Pae.  1014.  Compare  Hiscock  v. 
Phelps,  49  N.  Y.  97. 

24.  Ricketts  v.  Groom,  102  Ala.  332,  14  So. 
637;  Waterman  v.  Hunt,  2  R.  I.  298  (mort- 
gage to  secure  an  advancement  made  by  a 
partner)  ;  Howell  Bros.  Shoe  Co.  v.  Mars,  82 
Tex.  493,  17  S.  W.  370. 

25.  Curtis  V.  Wilcox,  91  Mich.  229,  51 
N.  W.  992;  Strong  v.  Ilines,  35  Miss.  201; 
Heilbronner  v.  Lloyd,  17  Mont.  299,  42  Pac. 
853;  Taylor  V.  Missouri  Glass  Co.,  6  Tex. 
Civ.  App.  337,  25  S.  W.  466. 

26.  Ricketts  v.  Groom,  102  Ala.  332,  14 
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j.  Mortgage  op  Assignment  by  Firm  For  Individual  Debts.  A  solvent  partner- 
ship may  validly  mortgage  or  assign  or  use  its  property  to  secure  or  pay  the  debts 
of  a  partner.^''  According  to  some  of  the  decisions  such  a  use  of  its  pi-operty  by 
an  insolvent  partnership  is  impeachaljle  by  firm  creditors,  who  are  thereby  liin- 
dered,  delayed,  or  prevented  from  enforcing  their  claims  against  the  firm  assets.^ 
Other  decisions,  however,  have  sustained  such  use  even  by  an  insolvent  part- 
nership, when  it  was  not  accompanied  by  an  actual  intention  to  defraud.^ 


So.  037;  Monroe  v.  Hamilton,  60  Ala.  226; 
Taylor  v.  Watts,  20  S.  W.  388,  14  Ky.  L. 
Rep.  451;  Parish  v.  Phillips,  1  Mart.  (La.) 
96;  Irwin  v.  Bidwell,  72  Pa.  St.  244. 

27.  Kansas. —  Woodmansie  v.  Holcomb,  34 
Kan.  35,  7  Pac.  603,  a  transfer  of  partner- 
ship property  to  pay  an  individual  debt  is 
valid  when  made  upon  a  bona  fide  considera- 
tion with  the  assent  of  all  the  partners. 

Kentucky. —  Jones  v.  Lusk,  2  Mete.  356. 

Mississippi. —  Schmidlapp  v.  Currie,  55 
Miss.  507,  30  Am.  Rep.  530. 

Missouri. —  McDonald  v.  Cash,  45  Mo.  App. 
66,  the  solvency  required  by  law  consists  not 
only  of  the  present  ability  to  pay  the  firm 
debts,  but  such  a  condition  of  its  resources 
that  payment  can  be  enforced  by  law. 

Nebraska. —  Wilson  v.  Gamble,  50  Xebr. 
426,  69  N.  W.  945;  Miller  v.  Gunderson,  48 
Nebr.  715,  07  N.  W.  769. 

New  York. —  Bingham  v.  Tuttle,  82  Hun  51, 
31  N.  Y.  Suppl.  68;  Nill  v.  Chidester,  6  N.  Y. 
Suppl.  332. 

United  States. —  See  also  McKinney  v. 
Rosenband,  23  Fed.  785,  23  Blatchf.  235; 
Goodbar  v.  Gary,  16  Fed.  316,  4  Woods  663. 

See  38  Ceiit.  Dig.  tit.  "Partnership," 
§§  331,  333. 

Joint  debt  of  individual  partner. —  It  is 
not  fraud  as  a  matter  of  law  for  the  mem- 
bers of  a  firm  to  appropriate  firm  property  to 
the  payment  of  a  debt  for  Avhich  they  are  all 
liable,  aUhous;h  not  a  firm  indebtedness. 
Citizens'  Banl^i;.  Williams,  128  N.  Y.  77,  28 
N.  E.  3.3,  26  Am.  St.  Rep.  454. 

Authorization  or  ratification. —  Where  co- 
partners by  their  language  or  actions  au- 
thorize or  ratify  the  application  of  firm  assets 
to  the  payment  of  the  individual  debt  of  one 
of  them  all  will  be  bound  by  such  application. 
Larzclere  r,.  Tiel,  3  Pa.  Super.  Ct.  109,  39 
Wkly.  Notes  Cas.  320. 

28.  Jllijiois.— Keith  v.  Fink,  47  111.  272. 
MicMgan. —  llcineman  v.  Hart,  55  Mich. 

04,  20  N.  W.  792. 

Nebraska. —  Rothell  V.  Grimes,  22  Ncbr. 
520,  35  N.  W.  392. 

New  llariiiishirc,. —  Ferson  V.  Monroe,  21 
N.  n.  402;  l''r<-nch  V.  Lovejoy,  12  N.  11.  458. 
Compare  KinwoU  v.  Metealf,  03  N.  11.  270 
[dis tin;/ u/i shin;;  Fcm'hou  v.  Monroe,  .inpra], 
holding  that  the  aiii>ropria,ti(iTi  of  ])ni'tn(ir- 
Hliip  projx-rty  to  the  |):i,yniciil.  of  tlie  in- 
dividual di'hlH  of  a  iiariiicr  is  valid  a,H  against 
Hiil)Hi'i|ii('nt  crcililoi'H. 

Nrm  Jtrscy. —  lianniHtor  1>.  Miller,  54  N.  .T. 
K(|.  121,  32  Atl.  100(1. 

Nriv  York.- —  ItaiiHoin  r.  Vimdcivciiter,  4 1 
IJiirb.  307;  {a'mU'v  r.  Pollock,  3  Hob.  ODl  ; 
//(  rr  l'c(/,((,  20  MiHC.  72,  5(i  N.  Y.  Suppl. 
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482 ;  Importers',  etc.,  Nat.  Bank  v.  Burger,  6 
N.  Y.  Suppl.  189  [affirmed  in  125  N.  Y.  702, 
26  N.  E.  752]. 

West  Virginia. —  See  Snyder  v.  Lunsford, 
9  W.  Va.  223. 

Wisconsin. —  See  Cribb  v.  Morse,  77  Wis. 
322,  46  N.  W.  126.  Compare  Hill  v.  Arm- 
strong, 65  Wis.  231,  26  N.  W.  447;  Keith  v. 
Armstrong,  65  Wis.  225,  26  N.  W.  445. 

England. —  Young  v.  Keighly,  15  Ves.  Jr. 
557,  33  Eng.  Reprint  865. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  331,  333. 

29.  Arkansas. —  Reynolds  v.  Johnson,  54 
Ark.  449,  16  S.  W.  124. 

Colorado. —  See  Rouss  v.  Wallace,  10  Colo. 
App.  93,  50  Pac.  366. 

Georsria.— Ellison  V.  Lucas,  87  Ga.  223,  13 
S.  E.  445,  27  Am.  St.  Rep.  242.  See  also  Veal 
v.  Keely  Co.,  86  Ga.  130,  12  S.  E.  297. 

Indiana. —  Evansville  Old  Nat.  Bank  v. 
Heckman,  148  Ind.  490,  47  N.  E.  953;  Sim- 
mons Hardware  Co.  v.  Thomas,  147  Ind.  313, 

46  N.  E.  645;  Elliott  v.  Pontius,  136  Ind.  641, 
35  N.  E.  562,  36  N.  E.  421 ;  Johnson  v.  Mc- 
Clary,  131  Ind.  105,  30  N.  E.  888;  Purple  v. 
Farrington,  119  Ind.  164,  21  N.  E.  543,  4 
L.  R.  A.  535;  Jewett  v.  Meech,  101  Ind. 
289. 

Iowa. —  Fai-well  v.  Stick,  96  Iowa  87,  01 
N.  W.  565,  64  N.  W.  614;  Sylvester  v.  Hen- 
rick,  93  Iowa  489,  61  N.  W.  942;  Smith  v. 
Smith,  87  Iowa  93,  54  N.  W.  73,  43  Am.  St. 
Rep.  359,  (1891)  50  N.  W.  64.  But  compare 
Patterson  v.  Seaton,  70  Iowa  089,  28  N.  W. 
598. 

Kansas. —  Myers  v.  Tvson,  2  Kan.  App.  404, 
43  Pac.  91. 

Missouri. —  Goddard-Peck  Grocery  Co.  v. 
MeCune,  122  Mo.  420,  25  S.  W.  904,  29 
L.  R.  A.  081,  (1893)  24  S.  W.  758  [reversing 

47  Mo.  App.  307,  and  overruling  Phelps  v. 
McNeely,  00  Mo.  554,  27  Am.  Rep.  3781  ; 
Seger  r.  Thomas,  107  Mo.  035,  18  S.  W.  33; 
Royburn  r.  Mitchell,  100  Mo.  3(!5.  10  S.  W. 
592,  27  Am.  St.  Rep.  350;  Sexton  v.  Ander- 
son, 05  Mo.  373,  8  S.  W.  504. 

North  Carolina. —  See  Potts  v.  Blackwdl, 
57  N.  C.  58. 

Ohio. —  Sigler  v.  Knox  Countv  Bank,  8  Ohio 
St.  511;  Eeley  v.  Whitney,  2  Ohio  Dec.  (Re- 
print) 53,  1  West.  1j.  Month.  210. 

TcniirsNcr. —  ('n,rv(n-  Gin,  etc.,  Co.  v.  Ba.n- 
non,  85  'IVnn.  712,  4  S.  W.  831,  4  Am.  St. 
Rep.  H03  [disliiiguishing  Buck  Stove  Co.  r. 
.lohnHon,  7  Lea  282;  Barcroft  r.  Snodgrasa,  1 
C()1(l\v.  4301;  AiiderHon  r.  Norton,  15  Lea  14, 
54  Am.  Reji.  400. 

Trn'tis. —  Biildielor  r.  f<'.\u>ry\\  15  Tcv.  Civ. 
Ajip.  110.  3S  S.  W.  359;  Win.  \V.  Kendall 
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k.  Confession  of  Judgment.  A  judgment  confessed  by  one  partner  for  a  part- 
nership debt  cannot  disturb  the  equities  of  the  partners  to  liave  the  joint  effects 
applied  to  partnersliip  debts.^°  As  against  its  creditors  a  partnership  cannot  by  con- 
fessing a  judgment  assume  the  individual  liabilities  of  one  of  its  members  for  which 
it  is  neither  legally  nor  morally  responsible  and  apply  the  partnership  property 
to  their  payment.^'  Where  tiie  confession  of  a  judgment  against  a  partnership 
is  procured  by  fraud  or  collusion  it  is  invalid.^^  Where  land  is  held  by  a  firm  by 
deed  expressing  that  it  is  partnership  stock,  a  judgment  on  a  bond  with  warrant 
of  attorney  against  a  member  of  the  firm  is  not  a  lien  upon  any  interest  in  it,  so 
as  to  prevent  the  lirm  conveying  to  tlie  purchaser  a  clear  title.^^ 

4.  Assets  of  Individual  Partners  —  a.  What  Are.  The  separate  estate  of  a 
partner  includes  tliat  part  of  his  property  which  is  not  embarked  in  tlie  partner- 
ship enterprise.^^  His  interest  in  lands  used  for  partnership  purposes  may  be 
availal)le  to  his  individual  creditors  as  his  separate  property,^^  altliough  acquired 
with  firm  fnnds.^*'  A  credit  item  in  tlie  firm  account  of  a  partner  is  not  to  be 
treated  as  his  separate  estate,  until  partnership  affairs  are  settled.^^  Nor  is  a  part- 
ner's interest  in  an  illegal  partnership  to  be  treated  as  separate  estate  rather  than 
lirm  assets.^  In  England,  under  a  provision  of  the  bankruptcy  statute  as  to 
I'eputed  ownership,^^  firm  property  may  be  treated  in  bankruptcy  as  the  separate 
estate  of  the  partner  who  is  allowed  to  retain  possession  of  it.'"' 

b.  Right  of  Individual  Creditors  to  Individual  Assets.  In  distributing  the 
property  of  a  firm  and  of  its  members  among  creditors  equity  generally  secures 
to  the  individual  creditors  of  a  partner  a  preference  over  the  firm  creditors  in  his 
separate  estate.*^ 


Boot,  etc.,  Co.  V.  Johnston,  (Civ.  App.  1893) 

24  S.  W.  583. 

Virginia. —  Marks  v.  Hill,  15  Gratt.  400. 

Washington. —  Vietor  v.  Glover,  17  Wash. 
37,  48  Pac.  788,  40  L.  R.  A.  297. 

United  States.—  GofCm  v..  Day,  34  Fed.  687; 
In  re  Kahlev,  14  Fed.  Cas.  No.  7,593,  2  Biss. 
383,  4  Nat.  Bankr.  Eeg.  378.  But  see  Good- 
bar  V.  Gary,  IG  Fed.  316,  4  Woods  663. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  331,  333. 

30.  Corson  v.  Beans,  3  Phila.  (Pa.)  433. 

31.  James  v.  Vanzandt,  163  Pa.  St.  171, 
29  Atl.  879  [distinguishing  Siegel  v.  Chidsey, 
28  Pa.  St.  279,  70  Am.  Dee.  124]. 

32.  Murray  v.  Gerety,  11  N.  Y.  Suppl.  205, 

25  Abb.  N.  Cas.  161. 

33.  Meily  v.  Wood,  71  Pa.  St.  488,  10  Am. 
Rep.  719. 

34.  Mann  r.  Higgins,  7  Gill  (Md.)  265; 
Very  v.- Clarke,  177  Mass.  52,  58  N.  E.  151, 
83  Am.  St.  Rep.  260;  Reer  v.  Allerton,  3  Rob. 
(N.  Y.)  551;  Ex  p.  Owen,  4  De  G.  &  Sm. 
351,  15  Jur.  983,  20  L.  -J.  Bankr.  14,  64  Eng. 
Reprint  865. 

Disposition  of  individual  property. —  Mem- 
bers of  a  firm  are  entitled  to  dispose  of  their 
individual  property  as  they  see  fit  if  there  are 
sufficient  partnership  assets  to  satisfy  firm 
debts.  Holmes  v.  Ferguson-McKinney  Dry 
Goods  Co.,  86  Miss.  782,  39  So.  70. 

Rights  of  partner  as  to  property  of  copart- 
ner.—  A  partner  has  no  right  to  have  the 
individual  property  of  his  copartner  applied 
to  the  partnership  debts.  INIann  v.  Higgins,  7 
Gill  (Md.l  265;  McDonald  v.  Meek,  57  Mo. 
App.  254. 

35.  Johnson  v.  Clark,  18  Kan.  157 ;  Na- 
tional Union  Bank  v.  Mechanics'  National 


Bank,  80  Md.  371,  30  Atl.  913,  45  Am.  St. 
Rep.  350,  27  L.  R.  A.  476;  Parker  v.  Bowles, 
57  N.  H.  491. 

36.  Cundey  v.  Hall,  208  Pa.  St.  335,  342,  57 
Atl.  761,  1134,  101  Am.  St.  Rep.  938;  Stover 
V.  Stover,  180  Pa.  St.  425,  36  Atl.  921,  57 
Am.  St.  Rep.  654.    And  see  supra,  III,  E. 

37.  Lyons  v.  Murray,  95  Mo.  23,  8  S.  W. 
170,  6  Am.  St.  Rep.  17. 

38.  Pattv  V.  Sherman  City  Bank,  15  Tex. 
Civ.  App.  475,  41  S.  W.  173. 

39.  English  Bankr.  Act  (1883),  §  44  (iii), 
providing  that  "  all  goods  being,  at  the  com- 
mencement of  the  bankruptcy,  in  the  posses- 
sion, order  or  disposition  of  the  bankrupt,  in 
his  trade  or  business,  by  the  consent  and  per- 
mission of  the  true  owner,  under  such  circum- 
stances that  he  is  the  reputed  owner  thereof," 
are  to  be  divided  among  his  creditors  as  his 
property. 

40.  Graham  v.  McCulloch,  L.  R.  20  Eq. 
397,  32  L.  T.  Rep.  N.  S.  748,  23  Wkly.  Rep. 
786. 

41.  Alabama. —  Emanuel  v.  Bird,  19  Ala. 
596,  54  Am.  Dec.  200. 

Georgia.— loomha  v.  Hill,  28  Ga.  371. 

Indiana. —  Bond  V.  Nave,  62  Ind.  505 ; 
Weyer  v.  Thornburgh,  15  Ind.  124,  where  it 
was  held  that  this  rule  applies,  although 
there  be  no  pai'tnership  assets  and  no  surviv- 
ing partner. 

Iowa. — -Gillaspy  v.  Peck,  46  Iowa  461,  this 
rule  applies  only  in  equity. 

Kentucl-y. —  Beard  v.  Hardinsburg  Bank, 
(1897)  39  S.  W.  501. 

Mississippi. — Arnold  V.  Hamer,  Freem.  509. 

Missouri. —  McDonald  v.  Meek,  57  Mo.  App. 
254;  Level  v.  Farris,  24  Mo.  App.  445.  But 
compare  Shackleford  v.  Clark,  78  Mo.  49l. 
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c.  Right  of  Firm  Creditors  to  Share  Individual  Assets.    In  equity  partnersliip 

debts  are  regarded  as  both  joint  and  several  and  the  creditorB  of  a  partnerBhip 
may  prove  their  debts  against  the  estate  of  a  deceased  jneniVjer  tliereof  but  the 
right  of  tinn  creditors  to  share  in  the  separate  estate  of  a  partner  is  generally 
limited  to  sharing  in  any  surplus  tliat  remains  after  the  payment  of  such  partner's 
individual  debts.*^  An  exception  to  the  foregoing  rule  exists  in  many  jurisdic- 
tions to  the  effect  that,  if  there  is  no  firm  estate  and  no  living  solvent  partner, 
the  firm  creditors  may  slmre  pari  passu  with  the  separate  creditors  in  the  sepa- 
rate estate**    Another  exception  is  generally  recognized  in  cases  where  a  partner 


New  Eampshire. —  Crockett  v.  Grain,  33 
N.  H.  542;  Jarvis  v.  Brooks,  23  N.  H.  136. 

New  Jersey. —  Case  v.  McGill,  69  N.  J.  Eq. 
354,  60  Atl.  569;  Hiles  v.  Dunn,  61  N.  J.  Eq. 
391,  48  Atl.  315. 

New  York.— In  re  Baldwin,  170  N.  Y.  156, 
63  N.  E.  62,  58  L.  R.  A.  122;  Ganson  v. 
Lathrop,  25  Barb.  455;  Matter  of  Hallock, 
47  Misc.  571,  96  N.  Y.  Suppl.  105  (a  note  by 
one  partner  indorsed  by  his  copartner  is  not 
a  firm  debt)  ;  In  re  Stewart,  4  Abb.  Pr.  408,  4 
Bradf.  Surr.  254. 

Pennsylvania. —  D'Invillier's  Estate^  13 
Phila.  362. 

Canada. — •  See  Felan  V.  McGill,  3  Ch. 
Chamb.  (U.  C.)  68,  holding  that  the  court 
will  prevent  an  individual  creditor  from  ob- 
taining an  undue  preference  over  firm  cred- 
itors. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  339. 
And  see  supra,  VI,  C,  1. 

42.  Greene  v.  Butterworth,  45  N.  J.  Eq. 
738,  17  Atl.  949. 

43.  Alabama. —  Claflin  v.  Behr,  89  Ala. 
503,  8  So.  45  ;  Van  Wagner  v.  Chapman,  29 
Ala.  172;  Bridge  v.  McCullough,  27  Ala.  661. 

Illinois. —  Adams  v.  Sturges,  55  111.  468; 
Moline  Water  Power,  etc.,  Co.  v.  Webster,  26 
111.  233. 

Indiana. —  Warren  v.  Able,  91  Ind.  107; 
New  Market  Nat.  Bank  v.  Locke,  89  Ind. 
428;  Bake  v.  Smiley,  84  Ind.  212;  Hardy  v. 
Mitchell,  67  Ind.  485  (holding  that  the  fact 
that  individual  creditors  of  a  partner  elect  to 
forego  their  rights  to  attack  a  conveyance  of 
individual  property  which  is  fraudulent  as 
against  them  will  not  give  partnership  cred- 
itors a  right  to  attack  such  conveyance)  ; 
ITardy  v.  Overman,  36  Ind.  549 ;  Dean  v. 
Phillips,  17  Ind.  400,  409  (in  which  it  is 
said:  "If  there  be  no  such  separate  cred- 
itors, no  one's  equitable  rights  are  interfered 
witli  bj'  the  levy  on  [the  partner]  .  .  .  sppa- 
rale  ofl'ects.  So  far  as  the  partner  himself  is 
concerned,  his  separate  property  is  equally 
liable  with  the  joint  property,  both  in  law 
and  equity,  for  the  payment  of  the  joint 
debts"). 

Maine. —  See  Egery  v.  Howard,  64  Me.  G8, 
construing  Acts  (1870),  c.  113,  §  110. 

Maryland. —  |[()|)kinH  v.  Adey,  02  Md.  1,  48 
Atl.  41,  fiO  |j.  11.  A.  -198;  Sinniions  v.  Tongue, 
3  Hland  311. 

MixHitudjiiii.—  ()\\\-A\y  v.  li.'ibl),  Frcem.  5l(i. 

MiHHMiri.—  AuU.  r'.  Bradley,  191  Mo.  709, 
90  S.  VV.  775;  liiindlcy  «.  I'Vinis,  103  Mo.  78, 
15  H.  W.  312,  23  Am.  St.  Hep.  863,  12  \j.  K.  A. 
254 


Neio  York. —  Matter  of  Striker,  24  Misc. 
422,  53  N.  Y.  Suppl.  732;  In  re  Stewart,  4 
Abb.  Pr.  408. 

Wiscon.sin. —  Rollins  v.  Humphrey,  98  Wis. 
66,  73  N.  W.  331. 

England. —  Ex  p.  McKenna,  7  Jur.  N.  S. 
588,  30  L.  J.  Bankr.  20,  4  L.  T.  164,  9  Wkly. 
Rep.  490,  64  Eng.  Ch.  492,  45  Eng.  Reprint 
1022;  Ex  p.  Parry,  5  Ves.  Jr.  575,  31  Eng. 
Reprint  746. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  340. 

This  rule  does  not  apply  when  the  partners 

have  agreed  to  a  several  liability  for  firm 
debts.  Howell  v.  Teel,  29  N.  J.  Eq.  490; 
In  re  Gray,  111  N.  Y.  404,  18  N.  E.  719; 
Morris  v.  Morris,  4  Gratt.  (Va.)  293. 

If  there  are  partnership  assets,  the  fact 
that  the  assignee,  in  a  vain  attempt  to  realize 
more,  incurs  costs  larger  than  the  amount  of 
such  assets,  will  not  entitle  the  partnership 
creditors  to  share  with  separate  creditors  in 
the  distribution  of  the  separate  estate  of  a 
partner.    In  re  Blumer,  12  Fed.  489. 

Where  one  of  several  members  of  a  firm 
removes  from  the  state,  equity  has  jurisdic- 
tion to  subject  his  individual  estate  to  the 
claims  of  the  creditors  of  the  firm,  such 
estate  not  being  bound  by  any  judgment  at 
law  which  the  creditors  might  recover  against 
the  firm.  Farrar  v.  Haselden,  9  Ricii.  Eq. 
(S.  C.)  331. 

In  Louisiana  under  Civ.  Code,  §  3152,  part- 
nership creditors  are  entitled  to  share  equally 
with  the  individual  creditors  in  the  distribu- 
tion of  the  individual  assets.  Flower  v.  His 
Creditors,  3  La.  Ann.  189.  The  rule  was 
otherwise  before  the  passage  of  that  act.  Ber- 
nard V.  Dufour,  17  La.  596;  Town  v.  Morgan, 
2  La.  112,  20  Am.  Dec.  299;  Morgan  v.  His 
Cr(>ditors,  8  Mart.  N.  S.  599,  20  Am.  Dec. 
262. 

In  South  Carolina  firm  creditors  are  en- 
titled io  share  the  aepa.rate  ])roper(y  of  a 
partner  pro  raia  with  unsecured  individual 
creditors  after  exhausting  lirm  assets.  Hutz- 
Icr  V.  Phillips,  26  S.  C.  136,  1  S.  E.  502,  4 
Am.  St.  Rep.  687;  Kuhne  r.  Law,  14  Rich. 
18  [overruling  Roberta  r.  Roberts,  8  Rich. 
15];  Wilson  r.  McConnell,  9  Rich.  Eq.  500; 
Wardlaw  r.  Gra.y,  Dudley  lOq.  85;  Govvan  v. 
Tuiiiio,  Rich.  Eq.'  Cas.  309. 

44.  .  I /f(  ?jrtmrt..-- Emanuel  r.  Bird,  19  .Ma. 
59(i,  54  Am.  Deo.  200. 

<U»\ncrlU:ul. —  Alsop  V.  Math(-r,  S  Conn. 
584.  21  Am.  Dec.  703. 

Dclanmrv. —  Warner  v.  Alice,  1  Del.  Ch. 
49. 
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has  fraudulently  converted  partnership  property  to  his  own  use,  witliout  the 
assent  or  ratilication  of  his  copartners.  In  such  cases  the  creditors  are  allowed, 
either  directly  or  through  tlie  medium  of  a  trustee  or  assignee  or  receiver,  or  a 
surviving  partner,  to  siiare  with  separate  creditors  in  the  separate  estate,  upon  a 
claim  for  the  amount  so  fraudulently  withdrawn.'*^ 

d.  Rights  of  Firm  op  of  Copartners  as  Creditors.  The  principle  which 
secures  to  the  separate  creditors  of  a  partner  priority  over  firm  creditors  in  his 
separate  estate  prevents  the  firm,  and  the  copartners  as  representatives  of  the 
firm,  from  sharing  in  the  separate  estate,  until  the  separate  creditors  are  paid  in 
fuU.''^  This  rule' does  not  apply  to  a  claim  by  a  copartner  in  his  individual  right 
against  the  separate  estate  of  an  associate,^^  provided  the  claimant  does  not  come 


Illinois. —  Ladd  v.  Griswold,  9  111.  25,  46 
Am.  Dec.  443;  Westbay  v.  Williams,  5  111. 
App.  521. 

Missouri. —  Shackelford  v.  Clark,  78  Mo. 
491. 

Nebraska. —  Leacli  v.  Milburn  Wagon  Co., 

14  Nebr.  106,  15  N.  W.  232. 

New  Jersey. —  Buckingham  v.  Ludlum,  37 
N.  J.  Eq.  137. 

Ohio. —  Brock  v.  Bateman,  25  Ohio  St.  609 ; 
Grosvenor  v.  Austin,  6  Ohio  103,  25  Am.  Dec. 
743;  Hubble  v.  Perrin,  3  Ohio  287;  In  re 
Robb.  5  Ohio  S.  &  C.  PI.  Dec.  227,  5  Ohio 
N.  P.  52. 

Pennsylvania. —  Caldwell  v.  Stileman,  1 
Eawle  412;  Stauffer's  Estate,  3  Pa.  Dist.  794, 

15  Pa.  Co.  Ct.  492,  36  Wkly.  Notes  Cas.  150; 
Matter  of  Sperry,  1  Aslun.  347. 

Texas. — ■  liiggins  v.  Rector,  47  Tex.  361. 

United  States.— Va,n  Reimsdyk  v.  Kane,  28 
Fed.  Cas.  No.  16,872,  1  Gall.  630. 

England.— In  re  Budgett,  [1894]  2  Ch. 
557,  63  L.  J.  Ch.  847,  71  L.  T.  Rep.  N.  S.  72, 
1  Manson  230,  8  Reports  424,  42  Wkly.  Rep. 
551. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  341. 

Contra. —  Warren  v.  Farmer,  100  Ind.  593; 
Wever  v.  Thornburgh,  15  Ind.  124;  Stewart's 
Case,  4  Abb.  Pr.  (N.  Y.)  408. 

In  Virginia  and  West  Virginia  by  statute 
the  rule  is  that  where  one  who  is  a  mem- 
ber of  an  insolvent  partnership  is  indebted 
individually  to  difl'erent  persons  and  dies,  the 
partnersliip  assets  are  applicable  first  to  the 
partnership  debts,  and  if  insufKcient,  the  part- 
nership creditors  come  in  as  general  creditors 
pari  passu  with  separate  creditors  of  the 
same  class  upon  the  separate  estate  of  the 
deceased  partner.  Pettyjohn  v.  Woodruff,  86 
Va.  478,  10  S.  E.  715  (construing  Code 
(1887),  §  2855);  Freeport  Stone  Co.  v. 
Carey,  42  W.  Va.  276,  26  S.  E.  183  (con- 
struing Code  (1891),  c.  99,  §  13).  As  to 
the  rule  in  Virginia  before  the  statute  see 
Morris      Morris,  4  Gratt.  (Va.)  293. 

45.  Matter  of  Walradt,  13  N.  Y.  App. 
Div.  142,  43  N.  1^  Suppl.  379 ;  Ex  p.  Lodge, 
1  Ves.  Jr.  166,  1  Rev.  Rep.  99,  30  Eng.  Re- 
print 283 ;  Baker  v.  Dawbarn,  10  Grant  Ch. 
(U.  C.)  113. 

46.  Man/land. —  George  v.  Morison,  93  Md. 
132,  48  Atl.  744. 

Slassachusefts. —  Somerset  Potters  Works 
V.  Minot.  10  Cush.  592. 

Neio  York. —  Kirby  v.  Carpenter,  7  Barb. 


373,  claims  of  individual  creditors  are  en- 
titled to  priority  over  those  of  the  surviving 
members  of  the  firm  growing  out  of  the  xmrt- 
nership  transactions. 

Pennsylvania. — McCormick's  Appeal,  55  Pa. 
St.  252. 

Wisconsin. —  Gibbs  v.  Humphrey,  91  Wis. 
Ill,  64  N.  W.  750. 

England. —  Walton  v.  Butler,  29  Beav.  428, 
54  Eng.  Reprint  693;  Pinkett  v.  Wright,  2 
Hare  120,  6  Jur.  1102,  12  L.  J.  Ch.  119,  24 
Eng.  Ch.  120,  67  Eng.  Reprint  50. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  341. 

Exception  to  rule. —  To  this  rule,  however, 
the  English  courts  recognize  an  exception, 
when  the  separate  estate  of  a  partner  has 
become  indebted  to  the  firm  in  the  way  of  a 
distinct  trade  which  he  has  carried  on  apart 
from  the  firm.  Ex  p.  Castell,  2  Glyn  &  J. 
124;  Ex  p.  Cook,  Mont.  228;  Ex  p.  Hesham, 
1  Rose  146;  Ex  p.  St.  Barbe,  II  Ves.  Jr.  413, 
8  Rev.  Rep.  196,  32  Eng.  Reprint  1147,  "A 
joint  trade  may  prove  against  a  separate 
trade;  but,  not  a  partner  against  a  part- 
ner." This  exception  has  not  received  judi- 
cial sanction  in  this  country  {In  re  Reiser, 
19  Hun  (N.  Y.)  202  [.affirmed  in  81  N.  Y. 
629];  In  re  Lane,  14  Fed.  Cas.  No.  8,044,  2 
Lowell  333,  10  Nat.  Bankr.  Reg.  135;  In  re 
Savage,  21  Fed.  Cas.  No.  12,381,  16  Nat. 
Bankr.  Reg.  368)  ;  althoiigh  it  seems  to  be 
approved  by  the  present  bankruptcy  statute 
(U.  S.  Bankr.  Act  (1898),  §  5,  (g)),  which 
authorizes  the  court  to  "  permit  the  proof  of 
the  claim  of  the  partnersliip  estate  against 
the  individual  estates,  and  vice  versa." 

47.  Kentucky. —  Busby  v.  Chenault,  13 
B.  Mon.  554,  holding  that  where  the  sur- 
viving partner  had  paid  the  firm  debts,  he 
was  entitled  to  sliare  pari  passu  with  the 
individual  creditors  in  the  individual  estate 
of  the  deceased  partner,  upon  his  claim  for 
contribution  against  such  estate. 

New  Jersey. —  Hill  Beach,  12  N.  J.  Eq. 
31. 

New  York. —  Pavne  v.  Matthews,  6  Paige 
19,  29  Am.  Dec.  738. 

Pennsylvania. —  Scott's  Appeal,  88  Pa.  St. 
173;  Purdy  v.  Lacock,  6  Pa.  St.  490. 

South  Carolina. —  Moff'att  v.  Thomson,  5 
Rich.  Eq.  155,  57  Am.  Dec.  737. 

Virginia. —  Morris  v.  Morris,  4  Gratt. 
293. 

United  States. —  In  re  Dell,  7  Fed.  Cas.  No. 
3,774,  5  Sawy.  344. 
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into  competition  with  the  firm  creditors  in  sharing  such  estate/^  When  a  inena- 
ber  of  a  linn  fraudulently  abstracts  some  of  its  assets,  a  representative  of  the 
firm  may  shai'e  ratably  with  the  individual  creditors  of  the  delinquent/'' 

e.  Transaetions  By  or  Between  Partners  Affecting  Rights  of  Creditors. 
Where  a  partner  has  given  a  valid  lien  upon  his  separate  property  to  a  firm 
creditor,  or  has  permitted  one  to  be  acquired  by  liitn,  before  the  separate  estate 
is  brought  into  equity  for  distribution,  the  separate  creditors  camiot  invoke 
against  such  lien  the  principle  that  separate  property  is  to  be  apjjhed  to  separate 
debts  in  preference  to  firm  debts.™  But  a  iirm  creditor,  having  such  security, 
cannot  be  compelled  to  resort  to  it  before  sharing  in  the  partnership  assets,  as  the 
latter  are  primarily  liable  for  firm  debts.''^  A  partner  can  by  a  general  assign- 
ment devote  his  individual  property  to  the  payment  of  debts  due  by  the  tirm.^'* 
It  is  not  a  fi-aud  upon  firm  creditors  for  a  partner  to  convey  his  separate  property 
at  a  fair  valuation  in  payment  of  a  separate  debt,''^  nor,  if  the  firm  is  solvent,  to 
give  it  away  ;  ^*  and  it  has  been  held  that  the  partners  may  convert  the  firm 
property  into  the  separate  property  of  such  partners,  and  thus  enable  each  part- 
ner to  apply  the  proceeds  of  a  sale  of  his  share  to  the  payment  of  his  individual 
debts.^^  Even  if  the  firm  is  insolvent,  a  voluntary  conveyance  of  his  separate 
property  cannot  be  deemed  fraudulent  against  firm  creditors  who  are  not  also  his 
individual  creditors,  unless  his  individual  estate  is  more  than  sufficient  to  pay  his 
individual  debts.^®  But  if  the  firm  and  he  are  insolvent,  his  voluntary  convey- 
ance of  individual  property  will  be  fraudulent  against  firm  creditors  if  it  operates 


England  — In  re  Motion,  L.  R.  9  Ch.  192, 
43  L.  J.  Bankr.  59,  29  L.  T.  Rep.  N.  S.  757, 
22  Wkly.  Eep.  225  [reversing  36  L.  J.  Bankr. 
39] ;  Ex  p.  Watson,  Buck  449,  4  Madd.  477, 
20  Rev.  Rep.  319,  56  Eng.  Reprint  781;  Ex  p. 
Topping,  4  De  G.  J.  &  S.  551,  11  Jur.  N.  S. 
210,  34  L.  J.  Bankr.  13,  12  L.  T.  Rep.  N.  S. 
3,  13  Wkly.  Rep.  445,  69  Eng.  Ch.  423,  46 
Eng.  Reprint  1033;  Wood  v.  Dodgson,  2  M. 
&  S.  195,  1  Rose  47,  14  Rev.  Rep.  628. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  341,  342. 

48.  Mann  v.  Higgins,  7  Gill  (Md.)  265; 
Lawson  v.  Dunn,  66  N.  J.  Eq.  90,  57  Atl. 
415;  Bennett's  Estate,  13  Phila.  (Pa.)  331; 
Ex  p.  Andrews,  25  Ch.  D.  505,  53  L.  J.  Ch. 
411,  50  L.  T.  Rep.  N.  S.  679,  32  Wkly.  Rep. 
650;  Ex  p.  Grazebrook,  2  Deac.  &  C.  186. 

49.  McEIroy  v.  Allfree,  131  Iowa  518,  108 
N.  W.  119. 

50.  Illinois. —  Mclntire  v.  Yates,  104  III. 
491. 

Indiana. —  Indianapolis  Bd.  of  Trade  v. 
Wallace,  117  Ind.  599,  18  N.  E.  48;  Wins- 
low  V.  Wallace,  116  Ind.  317,  17  N.  E.  923, 
1  L.  R.  A.  179. 

Neio  York. —  Stewart  v.  Slater,  6  Duer 
83;  llayncs  v.  Brooks,  8  N.  Y.  Civ.  Proc. 
100. 

()re(/ov. —  Barrett  v.  Furnish,  21  Orcg.  17, 
20  Pac.  861. 

rrnnsi/l.raiiia. —  TlionipsoTi's  Appeal,  3 
Walk.  345.  And  see  .hickson  v.  Clymer, 
43  Pa.  St.  79,  holding  that  a  fund  ariaing 
from  the  HC|)arai.o  jjroporty  of  a  i)avl,nor, 
which  had  hecn  Hi)f>f'.i (ically  appro))riat('d  to 
Bepfiral.e  dchiH,  could  not  1)0  (liveried  to  the 
UHe  of  finri  creditors. 

TmncHHCf. —  h'owlkeH  r.  l!(i\\'<'rH,  11  Lea 
144. 

Virr/inia. —  Rixcy  v.  Peiirrc,  H!)  Va.  113,  15 
K.  K.'40H;  Mnn  in' 0.  MoitIh,  4  (iviiU.  29:!. 
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See  38  Cent.  Dig.  tit.  "Partnership," 
§§  343,  344. 

In  New  Hampshire  such  a  diversion  of 
separate  property  from  the  separate  creditors 
is  accounted  a  fraud  upon  them.  Holton  v. 
Holton,  40  N.  H.  77. 

51.  State  Bank  v.  Roche,  35  Fla.  357,  17 
So.  652 ;  Robinson  t\  Robinson,  1  Lans.  (N.  Y.) 
117;  Roberts  v.  Oldham,  63  N.  C.  297.  Con- 
tra, White  V.  Dougherty,  Mart.  &  Y.  (Tenn.) 
309,  17  Am.  Dec.  802. 

Subrogation. —  If  the  separate  estate  is 
forced  to  pay  the  claim  thus  secured,  it  is 
entitled  to  be  subrogated  to  the  rights  of 
the  firm  creditor  against  the  partnership 
assets.  Kendall  v.  Rider,  35  Barb.  (N.  Y. ) 
100;  Averill  v.  Loucks,  6  Barb.  (N.  Y.)  470; 
In  re  Foot,  9  Fed.  Cas.  No.  4,900,  8  Ben. 
228,  12  Nat.  Bankr.  Reg.  337,  1  N.  Y.  Wkly. 
Dig.  76. 

52.  Crook  v.  Rindskopf,  105  N.  Y.  470,  12 
N.  E.  174;  Ralph  v.  Brickell,  4  Silv.  Sup. 
(N.  Y.)  564,  7  N.  Y.  Suppl.  825.  And  see 
Wheeler  v.  Childs,  22  N.  Y.  App.  Div.  013, 
48  N.  Y.  Suppl.  1023,  holding  that  if  a  part- 
ner undertakes  to  do  so  by  a  general  assign- 
ment he  must  in  ]n-eferring  his  firm  creditors 
over  his  individual  creditors  rea]icct  Ihe  stat- 
ute limiting  ])reforences  and  csi)ecially  avoid 
giving  himself  or  his  firm  a  preference  over 
either  class  of  creditors. 

53.  Smith  r.  Selz,  114  Ind.  229,  10  N.  E. 
524;  Sclioverling  v.  Kovar,  15  Ncbr.  306,  18 
N.  W.  KM  ;  Chosher  r.  Clamp,  10  Tex.  Civ. 
Ap]).  350,  30  S.  W.  400. 

54.  TIardy  r.  Mitchell,  07  Ind.  485;  Leqve 
V.  Sloiipel,  'Ol  Minn.  152,  W>  N.  W.  124. 

55.  Indianola  First  Nat.  Bank  t'.  Bru- 
baker,  128  Iowa  587,  105  N.  W.  110.  2 
E.  1?,.  A.  N.  S.  250. 

50.  Hull  (.'.  Doering,  80  Md.  424,  31  Atl. 
4 1 0. 
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to  diminish  the  amount  tliey  could  otherwise  obtain  from  liis  separate  estate." 
And  a  conveyance  of  individual  property  of  a  partner  in  payment  of  his  indi- 
vidual debt,  witli  the  intent  known  to  the  grantee  of  defrauding  partnership 
creditors,  is  void  as  against  them.^^ 

5.  Partners  in  Different  Firms.  The  law  does  not  recognize  two  partnerships 
when  the  same  persons  carry  on  the  same  business,  although  they  do  tliis  at  dif- 
ferent places  and  under  different  names.^'-'  But  where  different  firms  have  com- 
mon members,  each  partnership  is  dealt  with  by  the  courts  as  having  a  joint  fund 
of  its  own,  and  its  own  set  of  creditors,  who  are  as  clearly  entitled  to  that  fund 
in  preference  to  the  creditors  of  any  partnership  connected  with  it  by  the  ties  of 
a  common  partner,  as  they  are  entitled  in  preference  to  the  individual  creditor  of 
its  meinhers."" 

6.  Retirement  or  Admission  of  Partners.  The  retirement  of  a  partner  and  the 
admission  of  another  results  ordinarily  in  the  constitution  of  a  new  lirm,  and  a 
conversion  of  the  property  of  the  old  lirm  into  the  propeity  of  the  new  iirm.^^ 
Such  is  not  the  consequence,  however,  of  a  change  of  membership  in  a  joint  stock 
company,''^  nor  in  the  case  of  an  ordinary  pai-tnership  when  the  parties  agree  that 
a  change  of  membership  by  retirement  or  admission  shall  not  work  a  dissolution.*-^ 
If  the  new  firm  agree  to  pay  the  debts  of  the  old,  in  consideration  of  the  transfer 
of  the  latter's  property  to  it,  the  creditors  of  the  old  firm  are  entitled  to  share 
jyari  passu  with  the  creditors  of  the  new  firm."* 


57.  Mississippi. —  Mechanics'  Sav.  Bank  v. 
Farijason,  79  Miss.  G4,  29  So.  791;  Erb  v. 
West,  (1896)  19  So.  829. 

Missouri. —  Kitchen  r.  Eeinsky,  42  Mo.  427. 

New  York.—  Brayton  v.  Sherman,  45  N.  Y. 
App.  Div.  58,  60  N.  Y.  Suppl.  1118  [affirmed 
in  166  N.  Y.  610,  59  K  E.  1119];  Clark  v. 
MacDonald,  62  Him  149,  16  N.  Y.  Suppl. 
493:  Gowing  v.  Warren,  30  Misc.  593,  62 
N.  Y.  Suppl.  797  {affirming  29  Misc.  593,  61 
N.  Y.  Suppl.  500]. 

Vermont. —  Forbes  v.  Davison,  11  Vt.  660, 
a  man  may  be  guilty  of  fraud  in  the  sale  of 
his  uwn  property  to  defraud  the  creditors  of 
a  partnership  of  which  he  is  a  member. 

United  States. —  Earle  v.  Art  Library  Pub. 
Co.,  95  Fed.  544. 

Fee  38  Cent.  Dig.  tit.  "  Partnership,"  §  345. 

58.  Cox  V.  IMiller,  54  Tex.  16. 

59.  Campbell  r.  Colorado  Coal,  etc.,  Co.,  9 
Colo.  00,  10  Pac.  248;  Banco  de  Portugal  v. 
Waddell,  5  App.  Cas.  161,  49  L.  J.  Bankr.  33, 
42  L.  T.  Rep.  N.  S.  698,  28  Wkly.  Pvep.  477 
[affirming  11  Ch.  D.  317,  48  L.  J.  Bankr.  65, 
40  L.  T.  Rep.  N.  S.  400,  27  W'kly.  Rep.  856]. 
But  see  Oswego  Second  Nat.  Bank  v.  Burt,  93 
N.  Y.  233;  West  v.  Valley  Bank,  6  Ohio  St. 
168. 

60.  Florida. —  Gassett  v.  Wilson,  3  Fla. 
235. 

Georgia. —  Thornton  v.  Bussey,  27  Ga.  302 ; 
Dennis  v.  Ray,  9  Ga.  449. 

Indiana. —  Selz  v.  Mayer,  151  Ind.  422,  51 
N.  E.  485.  In  this  case  the  two  members  of 
one  firm  who  were  copartners  with  a  third 
person  in  another  bought  such  third  person's 
interest  in  the  second  firm,  and  then  mort- 
gaged the  assets  of  both  firms  to  seciire  the 
debts  of  both  firms.  It  was  held,  in  accord- 
ance with  the  rule  prevailing  in  Indiana  that, 
in  the  absence  of  fraud,  the  mortgage  was 
valid  as  against  the  creditors  of  the  second 
firm,  who  could  obtain  a  preference  only 


through  the  lien  of  the  partners,  and  this 
had  been  waived. 

Louisiana. —  Rowlett  v.  Grieve^  8  Mart.  483, 
13  Am.  Dec.  296. 

Nebraska. —  Bonwit  v.  Heyman,  43  Nebr. 
537,  61  N.  W.  716. 

New  Hampshire. —  Weaver  v.  Weaver,  46 
N.  H.  188,  where  a  person  is  a  member  of 
two  partnerships,  his  separate  creditors  have 
a  preference  over  his  interest  in  the  property 
of  one  of  the  firms  as  against  creditors  of  the 
other  firm. 

Pennsylvania. —  Grove's  Appeal,  176  Pa.  St. 
354,  365,  35  Atl.  237,  "As  to  their  respective 
creditors  the  two  firms  are  separate  and  dis- 
tinct entities,  and  the  assets  of  each  are  a 
separate  fund  for  its  own  creditors,  just  as 
the  firm  assets  and  the  individual  property  of 
the  partners  are  separate  funds  for  the  part- 
nership and  individual  creditors  in  ordinary 
cases,  although  the  partners  are  equally 
debtors  to  both.  Each  class  has  a  prior  claim 
on  its  own  fund,  a,nd  only  a  secondary  or 
postponed  claim  on  the  other  after  the  latter's 
preferred  creditors  are  satisfied."  Compare 
Greenboum's  Appeal,  173  Pa.  St.  507,  34  Atl. 
224. 

South  Carolina. —  McCauly  v.  McFarlane, 
2  Desauss.  Eq.  239. 

Vermont. —  Shedd  v.  Wilson,  27  Vt.  478. 
Virginia. —  Christian  v.  Ellis,  1  Graft.  396. 
See  38  Cent.  Dig.  tit.  "  Partnership,"  §  347. 

61.  Locke  V.  Hall,  9  Me.  133;  Guild  v. 
Leonard,  18  Pick.  (Mass.)  511;  Smith  v. 
Howard,  20  How.  Pr.  (N.  Y.)  121;  Hollis  V. 
Stalev,  3  Baxt.  (Tenn.)  167,  27  Am.  Rep. 
759.  ' 

62.  Carter  v.  McClure,  98  Tenn.  109,  38 
S.  W.  58.5,  60  Am.  St.  Rep.  842,  36  L.  R.  A. 
282. 

63.  Rand  v.  Wright,  141  Ind.  226,  39  N.  E. 
447. 

64.  Peyser  v.  Myers,  135  N.  Y.  599,  32 
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D.  Actions  ByopAgainst  Firms  OP  Partners  — 1.  In  General  —  a.  Capacity 
To  Sue  and  Be  Sued.  As  the  common  law  does  not  recognize  h  legal  personality 
in  a  partnership,  but  views  a  firm  as  an  aggregation  of  individuals/^'  in  the  absence 
of  a  statutory  provision  a  partnership  cannot  be  sued  as  an  entity."*  In  some 
jurisdictions  certain  partnerships  are  required  to  file  and  publish  a  certificate 
showing  the  names  and  residences  of  all  the  partners,  before  they  can  maintain 
certain  actions.^''' 

b.  Authority  of  Partner  to  Institute  and  Defend  Actions.  It  is  generally  held 
to  be  within  the  implied  powers  of  a  partner  to  institute  ordinary  legal  proceed- 
ings in  behalf  of  a  firm,  using  the  names  of  all  the  partners  as  plaintiffs,  for  the 
enforcement  of  the  firm's  rights;''^  and  also  to  defend  actions  brought  against  the 
firm.^^ 

e.  Rights  of  Action  and  Defenses.™  In  an  action  at  law  by  partners,  all  must 
be  entitled  to  recover,  or  the  action  cannot  be  maintained  ;  as  the  cause  of  action 
is  joint  and  not  joint  and  several.  Accordingly  if  one  of  the  partners  does  an 
act  which  bars  him  from  maintaining  a  suit  on  the  firm  claim,  it  will  defeat  all.''' 
One  partner  cannot  recover  for  a  trespass  to  the  firm  property  directed  or  assented 
to  by  a  copartner.''^  Where  persons  sue  as  partners  on  a  contract  alleged  to  have 
been  made  with  them  as  such,  it  is  a  defense  that  they  were  a  corporation  when 
they  entered  into  the  contract.''^  And  when  a  partnership  is  sued  as  a  corporation 
a  judgment  entered  against  it  as  such  cannot  be  enforced  against  the  partners 
whether  they  are  indebted  to  the  plaintiff  or  not.''*    Where  persons  enter  into  a 


N.  E.  699;  Smead  V.  Lacey,  1  Disn.  (Ohio) 
239,  12  Ohio  Dec.  (Reprint)  597;  Shedd  v. 
Brattleboro  Bank,  32  Vt.  709;  Thayer  v. 
Humphrey,  91  Wis.  276,  64  N.  W.  1007,  51 
Am.  St.  Rep.  887,  30  L.  R.  A.  549. 

65.  See  supra,  IV,  B,  3. 

66.  Kingsland,  etc.,  Mfg.  Co.  v.  Mitchell, 
(Tex.  Civ.  App.  1896)  36  S.  W.  757. 

In  Louisiana  a  commercial  partnership  is 
an  entity  capable  of  being  sued  (Martin  v. 
Meyer,  45  Fed.  435;  Liverpool,  etc.,  Nav.  Co. 
V.  Agar,  14  Fed.  615,  4  Woods  201)  ;  and  suits 
in  its  favor  should  be  brought  in  its  name  as 
a  partnership  and  under  the  firm-name  (Wolf 
V.  New  Orleans  Tailor-Made  Pants  Co.,  52 
La.  Ann.  1357,  27  So.  893). 

67.  See  the  statutes  of  the  different  states. 
And  see  North  v.  Moore,  135  Cal.  621,  07 
Pac.  1037;  Gray  v.  Wells,  118  Cal.  11,  50 
Pac.  23;  Wing  Ho  v.  Baldwin,  70  Cal.  194,  11 
Pac.  565  (the  statute  (Civ.  Code,  §§  2400, 
2468)  docs  not  preclude  the  assignee  of  sucli 
prtrtnersliip  from  maintaining  an  action  on  a 
partnership  claim)  ;  Sweeney  r,.  Stanford,  67 
Cal.  035,  a  Pac.  444;  Byors  v.  Bourret,  64 
Cal.  73,  28  Pac.  01;  Ralph  v.  Lockwood,  61 
Cal.  155  (holding  that  Civ.  (>mIc,  §  2468,  docs 
not  !ipi)ly  to  actions  of  toi-t)  ;  Pedroni  V. 
Eppstein,  17  Colo.  App.  424,  68  Pac.  794; 
Smith  V.  Stubbs,  16  Colo.  App.  130,  63  Pac. 
055;  Tucker  7.'.  Adams,  63  N.  11.  301;  In  rc 
Partnevships,  5  Oliio  S.  &  C.  PI.  Dec.  578,  7 
Ohio  N.  P.  508;  K.  B.  Co.  r.  Batio,  25  Ohio 
Cir.  Ct.  482  (such  Btatulos  arc  penal  and  to 
he  construed  Htiicdly)  ;  New  Carlisle  Bank  v. 
Brown.  11  Ohio  Cir.  Ct.  77,  5  Ohio  Cir.  Dec. 
04;  Clioetaw  Liimhcr  Co.  v.  (Jilniore,  II  Okla. 
402,  OH  I'ac.  733;  Pinkcrton  v.  Robh,  33  IT.  C. 
Q.  I!.  508. 

68.  /mm.. —  Oorrnan  Bank  n.  Bchloth,  5!) 
Iowa  310,  31  N.  W.  311. 
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Kansas. —  Wheatley  v.  Tutt,  4  Kan.  240. 
Missouri. —  Jones  v.  Hurst,  67  Mo.  568. 
New  York. —  Ward  v.  Barber,  1  E.  D.  Smith 
423. 

Ohio. —  Marks  v.  Fordyce,  5  Ohio  Dec.  ( Re- 
print) 81,  2  Am.  L.  Ree.  292  [reversing  5 
Ohio  Dec.  (Reprint)  12,  1  Am.  L.  Ree. 
257]. 

Virginia. — ^McCluny  r.  Jackson,  6  Gratt. 
96,  a  partner  can  institute  attachment  pro- 
ceedings for  the  firm. 

England. —  Whitehead  f.  Hughes,  2  Cromp. 
&  M.  31S,  2  Dowl.  P.  C.  258,  4  Tyrw.  92; 
Harwood  v.  Edwards,  Gow  Partn.  65  note. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  350. 

69.  Taylor  v.  Corvell,  12  Serg.  &  R.  (Pa.) 
243;  Bennett  v.  Stickney,  17  Vt.  531;  Good- 
man V.  De  Beauvoir,  12  Jur.  989  [affirmed 
in  12  Jur.  1037]. 

70.  Suits  by  partners  for  Indian  depreda- 
tions see  Indians,  22  Cyc.  152. 

71.  Cochran  v.  Cunningham,  16  Ala.  448, 
50  Am.  Dec.  186.  And  see  Broughton  v. 
Broughton,  2  Smale  &  G.  422,  65  Eng.  Re- 
print 404  [afllrmrd  in  5  De  G.  M.  &  G.  100, 

1  Jur.  N.  S.  905,  25  L.  J.  Ch.  250,  3  Wkly. 
Rep.  603,  54  Eng.  Ch.  129,  43  Eng.  Re])rint 
831];  Kilby  V.  Wilson,  R.  &  M.  178,  21 
E.  C.  L.  720. 

Action  by  partnership  for  malicious  prose- 
cution SCO  Mamokws  PiioSEcnirioN,  26  Cyc. 

02  note  58,  03  note  03. 

Action  for  libel  or  slander  of  firm  or  part- 
ners see  IjUiML  AND  Slanuiou.  25  (^yc.  420. 

72.  Sindehir  r.  Walker,  35  111.  App.  607 
]aj]vrmcd  in  137  111.  043,  27  N.  E.  59,  3  Am. 
SC.  Kep.  353]. 

73.  Ilaniilton  r.  James  A.  Cuahman  Mfg. 
(\).,  15  Tev.  Civ.  Apj).  338.  39  S.  \V.  641. 

74.  SinHal)augh  «.  Dun.  214  ill.  70.  73  N.  K 
390  \<i/liriiiiii<i   111   111.  Apj).  523]. 
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copartnership,  -with  the  frandnlent  purpose  of  liindering  or  delaying  the  creditors 
of  one  of  the  parties  in  tlie  collection  of  their  debts  they  cannot  bring  a  joint 
action  against  one  who  forcibly  enters  their  storehouse  and  seizes  their  goods.''^ 
There  is  no  implied  obligation  to  account  for  mere  use  and  occupation  by  one  part- 
ner, who  has  by  his  title  a  right  of  possession  of  the  whole,  although  it  is  joint, 
and  assumpsit  can  be  maintained  by  one  partner  against  another  only  on  an  express 
promise  to  pay  rent  or  to  account.™  Where  a  partner  agrees  to  pay  a  third  per- 
son a  part  of  his  interest  in  the  net  profits  of  his  firm  such  person  may  bring  suit, 
although  there  has  been  no  settlement  between  such  partner  and  his  coj^artner.''''' 
A  person  cannot  be  charged  in  equity  as  a  partner  and  sued  at  law  as  a  debtor  of 
the  same  finn.''^  The  joint  liability  of  a  partnership  cannot  be  set  off  against  a 
separate  demand  of  one  of  the  partners.''*  Where  two  partners  execute  their 
individual  notes  for  work  performed  for  the  partnership,  but  it  is  so  badly  done 
that  the  whole  consideration  fails,  the  right  to  make  a  defense  is  not  lost  by  the 
execution  of  such  separate  notes,  but  may  be  asserted  by  either  partner.^"  The 
fact  that  a  partner  made  an  illegal  agreement  to  pay  rebates  to  a  third  person  and 
appropriated  partnership  funds  for  that  purpose,  all  without  the  knowledge  of  his 
copartnei-,  does  not  affect  the  right  of  recovery  against  the  partnership  on  another 
agreement,  it  not  appearing  that  the  partner  making  such  use  of  the  firm  funds 
is  personally  irresponsible  so  as  to  be  unable  to  account  to  his  partner  for  the 
amount  of  such  misappropriation.^^  It  is  a  good  defense  to  an  action  brought 
against  a  partner  that  judgment  has  been  recovered  against  his  firm  upon  the 
same  cause  of  aetiou.^^ 

d.  Assignee  of  Obligation  Between  Firm  and  Partnep  op  Copartner.  While 
the  common  law  does  riot  permit  the  maintenance  of  an  action  by  a  partner  against 
his  firm,  or  by  a  firm  against  one  of  its  members,^^  nor  by  one  partner  against 
another  on  a  partnership  claim  before  an  accounting,^*  a  hona  fide  indorsee  of  a 
firm  or  of  one  of  the  partners  therein  may  maintain  such  action;^-'  and  in  juris- 


75.  McPherson  v.  Pemberton,  46  N.  C.  378. 

76.  Enterprise  Oil,  etc.,  Co.  v.  National 
Transit  Co.,  172  Pa.  St.  421,  33  Atl.  687,  51 
Am.  St.  Rep.  746. 

77.  Reilly  v.  Reilly,  14  Mo.  App.  62. 

78.  Rheem  i,-.  Snodgrass,  2  Grant  (Pa.) 
379. 

79.  Miller  v.  Florer,  15  Ohio  St.  148,  19 
Ohio  St.  356. 

80.  Emanuel  v.  Martin,  12  Ala.  233. 

81.  JIcEwen  v.  Shannon,  64  Vt.  583,  25 
Atl.  661. 

82.  Ward  v.  Johnson,  13  Mass.  148;  Rob- 
ertson V.  Smith,  18  Johns.  (N.  Y.)  459,  9 
Am.  Dec.  227;  Smith  v.  Black,  9  Serg.  &  R. 
(Pa.)  142,  11  Am.  Dee.  686;  Kendall  v.  Ham- 
ilton, 4  App.  Cas.  504,  48  L.  J.  C.  P.  705,  41 
L.  T.  Rep.  N.  S.  418,  28  Wkly.  Rep.  97 ;  Cam- 
befort  V.  Chapman,  19  Q.  B.  D.  229,  51  J.  P. 
455,  56  L.  J.  Q.  B.  639,  57  L.  T.  Rep.  N.  S. 
625,  35  Wkly.  Rep.  838;  Carne  v.  Legh,  6 
B.  &  C.  124,  9  D.  &  R.  126,  13  E.  C.  L.  67. 

Action  for  false  representations. —  An  ac- 
tion may  be  maintained  against  one  partner 
for  making  false  representations  as  to  the 
solvency  of  his  firm,  even  though  plaintiff  has 
recovered  judgment  against  the  firm  for 
goods  sold  on  credit  in  consequence  of  such 
misrepresentation.  Morgan  v.  Skidmore, 
55  Barb.  (N.  Y.)  263. 

Merger. —  The  original  demand  is  deemed 
by  the  common  law  to  have  merged  in  the 
judgment,  and  cannot  be  made  the  subject  of 
anotlier  action.      Mason  v.  Eldred,  6  Wall. 


(U.  S.)  231,  18  L.  ed.  783;  King  v.  Hoar,  2 
D.  &  L.  382,  8  Jur.  1127,  14  L.  J.  Exch.  29, 
13  M.  &  W.  495. 

83.  Learned  v.  Ayres,  41  Mich.  677,  3 
N.  W.  178;  Ferguson  v.  Wright,  61  Pa.  St. 
258;  Dowling  v.  Clarke,  13  R.  I.  134;  Rich- 
ardson V.  Bank  of  England,  2  Jur.  911,  8 
L.  J.  Ch.  1,  4  Myl.  &  C.  165,  18  Eng.  Ch.  165, 
41  Eng.  Reprint  65;  Bosanquet  v.  Wray,  2 
Marsh.  319,  6  Taunt.  597,  16  Rev.  Rep.  677, 

I  E.  C.  L.  771,  no  legal  contest  could  subsist 
between  a  partner  and  his  copartners  on  the 
one  side,  and  himself  on  the  other  side. 

84.  See  supra,  V,  C,  1. 

85.  Alabama. —  Hazlehurst  v.  Pope,  2  Stew. 
&  P.  259. 

Connecticut. —  Roberts  v.  Ripley,  14  Conn. 
543. 

Illinois. —  Kipp  v.  McChesney,  66  111.  460. 

Indiana. —  Thompson  Lowe,  111  Ind.  272, 
12  N.  E.  476,  in  the  hands  of  one  who  stands 
in  the  shoes  of  the  original  payee,  such  note 
eannot  be  made  the  basis  of  an  action  at  law 
against  the  firm  or  remaining  partners. 

Maine. —  Davis  v.  Briggs,  39  Me.  304. 

Massachusetts. —  Cutting  v.  Daigneau,  151 
Mass.  297,  23  N.  E.  839;  Thayer  v.  Bufltum, 

II  Mete.  398. 

Michigan. —  Carpenter  v.  Greenop,  74  Mich. 
664,  42  N.  W.  276,  16  Am.  St.  Rep.  662,  4 
L.  R.  A.  241.  If  the  indorsement  is  merely 
formal  to  enable  the  indorsee  to  sue  for  the 
indorser,  and  he  is  not  a  bona  fide  holder,  he 
eannot   enforce   it  free   from   tlie  equities 
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dictions  where  the  assignee  of  a  claim  may  sue  in  liis  own  name,  such  an  action  is 
maintainable  by  the  assignee  of  a  lirm  or  a  partner  tlierein,**"  subject  to  tlie  equities 
in  favor  of  defendant,  or  defendants,  wliicli  may  include  an  inquiry  into  the  state 
of  accounts  between  the  firm  and  the  partner,  and  thus  defeat  the  action  at  law.'*^ 
Even  then,  liowever,  a  bill  in  equity  may  be  maintainable  for  an  account  and 
distribution  of  the  assignee's  share.^^ 

e.  Joinder  of  Causes  of  Aetion.^^  Where  by  statute  partnership  contracts  are 
joint  and  several,  a  cause  of  action  against  one  on  a  joint  contract  as  a  partner 
may  be  joined  with  a  cause  of  action  against  such  partner  individually.*'  Where 
one  bringing  suit  has  amended  by  joining  his  partner,  and  the  suit  is  prosecuted 
as  by  the  partnership,  a  verdict  cannot  stand  for  more  than  the  partnership 
claim,  although  the  excess  be  due  the  original  plaintiff  as  an  individuals^  A 
partner  who  is  also  a  stock-holder  of  a  corporation  cannot  be  held,  in  a  suit  against 
liim  individually,  to  recover  the  amount  of  his  stock  subscription,  for  interest  on 
money  of  the  corporation  received  by  his  firm  and  mingled  with  its  funds.^^  Tiie 
fact  that  the  same  lirm  is  doing  business  under  different  names  does  not  preclude 
the  partners  from  joining  in  one  suit  claims  payable  to  the  firm  under  its  different 
names.s^ 

f .  Nature  and  Form  of  Remedy."*  An  action  at  law  is  the  appropriate  remedy 
for  one  who  seeks  to  enforce  a  contract  or  tort  obligation  or  other  purely  legal 
claim  against  a  partnership.^^  But  if  creditors  seek  to  set  aside  a  conveyance  or 
disposition  of  firm  property  as  fraudulent  toward  them  ; ""  or  if  partners  seek 
redress  against  a  copartner  and  third  persons  for  fraudulently  diverting  firm 
property  from  the  partnership  ;S''  or  if  one  partnership  seeks  recovery  against 
another  having  a  common  member  with  it,^^  the  proper  forum  for  plaintiffs  is  a 


against  the  indorser.  Wintermute  v.  Torrent, 
S3  Mich.  555,  47  N.  W.  358. 

Missouri. —  Caldwell  v.  Dismukes,  111  Mo. 
App.  570,  86  S.  W.  270. 

Vermont.— Walker  v.  Wait,  50  Vt.  668. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  352. 

86.  Bank  of  British  North  America  v.  Dela- 
field,  126  N.  Y.  410,  27  N.  E.  797  [reversing 
12  N.  Y.  Suppl.  440];  Mangels  v.  Shaen,  21 
N.  Y.  App.  Div.  507,  48  N.  Y.  Suppl.  526; 
Beacannon  v.  Liebe,  11  Oreg.  443,  5  Pae. 
273. 

The  assignee  of  a  lease  made  by  the  as- 
signor to  his  firm  cannot  maintain  sum- 
mary proceedings  against  the  receiver  of  the 
firm ;  the  rent  being  only  a  charge  upon  the 
firm  in  favor  of  tlie  landlord  partner,  who 
can  only  recover  it  upon  an  accounting. 
Bailey  v.  Crowell,  13  Misc.  (N.  Y.)  03,  34 
N.  Y.  Suppl.  53,  1  N.  Y.  Annot.  Gas.  358. 

87.  Thompson  v.  Lowe,  111  Ind.  272,  12 
N.  E.  476;  Davis  v.  Merrill,  51  Mich.  480,  10 
N.  W.  804;  Riddell  v.  Ramsey,  31  Mont.  380, 
78  Pae.  5!)7. 

88.  Pendleton  v.  Wambersie,  4  Cranch 
(II.  S.)  73,  2  L.  cd.  554. 

89.  Joinder  of  actions  see,  generally,  Join- 

niCK  AND  Sl'I,n"l'INO  OV  AC'l'lONH. 

90.  Miller  r.  Nortliern  Bank,  .34  Miss.  412: 
Logan  V.  VValliH,  7(i  N.  V.  41(!,  construing 
(UuU'  Civ.  Proc.  S  (i.'i. 

91.  Camp  1).  Davis,  (Miss.  1804)  14  So. 
43K. 

92.  Criuiilo  BooHng  Co.  v.  Michael,  54  Md. 
05. 

m.  McHMiicr  r.  I.cwIh,  20  Tex.  221. 
94.  Creditors'  bill  to  reach  partnership  in- 
terests Hcc  (iiiKorroiiH'  Hurrs,  1'2  Cyc.  31. 
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95.  Stokes  v.  Stevens,  40  Cal.  391;  Parish 
V.  Lewis,  Freem.  (Miss.)  299,  307  (in  which 
it  is  said :  "  I  know  of  no  case  which  holds 
that  the  creditors  of  a  partnership,  having  a 
purely  legal  claim,  can  come  into  equity  for 
its  enforcement  upon  any  other  terms  than 
those  which  govern  what  is  usually  called  a 
creditor's  bill");  Flourney  v.  Bullock,  11 
N.  M.  87,  06  Pac.  547,  55  L.' R.  A.  745:  Smith 
V.  Bodine,  74  N.  Y.  30  (an  action  at  law  for 
services  rendered  a  firm  for  a  per  cent  of 
the  net  profits  is  proper,  although  an  ac- 
counting may  be  necessary  to  determine  the 
exact  amount  to  be  paid)  ;  Moff'at  v.  Wood, 
Seld.  (N.  Y.)  180. 

96.  Flack  v.  Charron,  29  Md.  311;  Scruggs 
Blair,  44  Miss.  400;  Blackwell  v.  Rankin, 

7  N.  J.  Eq.  152. 

97.  Decatur  Land  Co.  v.  Cook,  125  Ala. 
708,  27  So.  1022;  Church  v.  Chicago  First 
Nat.  Bank,  87  111.  08;  Arthur  Bank  v.  El- 
lars,  48  111.  App.  598;  Ilofl"  v.  Rogers,  07 
Miss.  208,  7  So.  358,  19  Am.  St.  Rep.  301; 
Andrews  v.  Clark,  5  Nebr.  (UnolT.)  301,  98 
N.  ^V.  055. 

9S.  Illinois.— llavcn  v.  Wakelicld,  39  111. 
509;  Scline))ly      Cutler,  22  111.  A])]).  87. 

Maine. —  Portland  Bank  v.  Hyde,  1 1  Me. 
190. 

Mississijypi. —  Calvit  v.  Markhani,  3  How. 
343. 

Nrio  York. —  Englis  Furniss,  4  E.  D. 
Smith  587.  2  Abb.  Pr.  333. 

North  Carolina. —  Rogers  r.  Rogers  40 
N.  C.  31. 

Oil  id.  Cibsoti  r.  Ohio  Farina  Co.,  2  Disn. 
499;  Itiddel  MclUith,  2  Ohio  Doc.  (Re- 
print) (iOO,  0  West  L.  Month.  153. 
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court  of  equity.  Such  is  the  forum  also  for  one  who  asks  to  have  the  firm  and 
separate  estates  marshaled  and  distributed.^' 

g.  Jurisdiction  '  and  Venue.  The  jurisdiction  of  a  court  of  equity  over  pro- 
ceedings connected  with  tlie  settlement  of  partnership  affairs  is  very  broad  and 
full,'^  extending  to  real  propert\'  outside  of  the  county  or  state  ;^  and  it  is  not 
ousted  by  the  fact  of  the  non-residence  of  some  of  the  partners,*  nor  by  the  juris- 
diction of  a  probate  court  over  the  estate  of  a  deceased  partner,^  nor  by  the  alle- 
gation of  defendants  that  they  are  not  partners  but  a  corporation.®  If  a  partner 
is  omitted  as  plaintiff  and  made  a  party  defendant  with  another  person  who  is  not 
a  partner  and  who  does  not  represent  the  interests  of  one,  the  court  will  not  have 
equity  jurisdiction  as  to  the  latter.'''  In  jurisdictions  where  a  firm  is  not  recog- 
nized as  a  legal  entity  the  venue  of  actions  against  it  generally  depends  upon  the 
residence  of  its  members.^  But  where  it  is  suable  as  an  ideal  person,  it^s  deemed 
to  have  a  residence  in  the  county  or  counties  where  it  carries  on  business,  and 
may  be  sued  in  any  such  county.* 

h.  Limitations  and  Laches.^"  The  defense  of  the  statute  of  limitations,  when 
interposed  by  one  partner  in  an  action  brought  against  him  and  his  copartners, 
on  a  firm  obligation,  is  generally  treated  as  a  personal  defense  for  him,  and  not 
as  inuring  to  the  benefit  of  his  copartners,  in  whose  favor  the  statute  has  not 
run."  Fraud  or  concealment  by  one  partner  in  the  course  of  the  partnership 
business  which  prevents  the  statute  from  running  in  his  favor  will  prevent  its 
running  in  favor  of  his  copartner.^^  A  firm  creditor  may  lose  his  right  to  enforce 
his  claim  against  the  retiring  partner  by  laches ;  as  when  he  delays  for  a  long 


Pennsylvania. —  Wentworth  v.  Eaiguel,  9 
Phila.  275,  Act  of  April  14,  1838,  giving  a 
remedy  at  law  to  parties  who  are  partners 
of  several  firms  against  each  other  did  not 
take  away  the  remedy  in  equity. 

Vermont. —  Green  v.  Chapman,  27  Vt.  236. 

United  States. —  In  re  Buckhause,  4  Fed. 
Cas.  No.  2,086,  2  Lowell  331,  10  Nat.  Bankr. 
Eeg.  206. 

England. —  Bosanqnet  v.  Wray,  2  Marsh. 
319,  6  Taunt.  597,  16  Eev.  Rep.  677,  1  E.  C. 
L.  771. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  356. 

99.  il/oine.— Leader  v.  Plante,  95  Me.  343, 
50  Atl.  53,  85  Am.  St.  Rep.  418. 

MassacJmsetts. —  Draper  v.  Rollings,  163 
Mass.  127,  39  N.  E.  793  (construing  Pub.  St. 
c.  151,  §  2,  cl.  11,  as  amended  by  St.  (1884) 
c.  285)  ;  Fairbanks  v.  Belknap,  135  Mass. 
179. 

Mississippi. —  Scruggs  v.  Blair,  44  Miss. 
406. 

New  Jersey. —  Blackwell  v.  Rankin,  7  N.  J. 
Eq.  152. 

North  Carolina. —  Sparger  v.  Moore,  117 
N.  C.  449,  23  S.  E.  359. 

Tennessee. —  Kelly  v.  Zarecor,  (Ch.  App. 
1901)  62  S.  W.  189. 

Virginia. —  Martin  v.  Lewis,  30  Graft.  672, 
32  Am.  Rep.  682;  Lindsey  v.  Corkery,  29 
Graft.  650;  Williams  v.  Donaghe,  1  Rand. 
300. 

United  States. —  Young  v.  Dunn,  10  Fed. 
717,  4  Woods  331. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  356. 

1.  Citizenship  determining  federal  jurisdic- 
tion see  CouETS,  11  Cyc.  871. 

2.  Eden  v.  Nash,  7  Ch.  D.  781,  47  L.  J.  Ch. 
325,  26  Wkly.  Rep.  392. 

3.  Jones  v.  Fletcher,  42  Ark.  422;  Griggs 


V.  Clark,  23  Cal.  427;  Godfrey  v.  White,  43 
Mich.  171,  5  N.  W.  243. 

4.  Gaines  v.  Nashville  Fourth  Nat.  Bank, 
(Tenn.  Ch.  App.  1898)  52  S.  W.  467;  Harris 
V.  Fleming,  13  Ch.  D.  208,  49  L.  J.  Ch.  32,  28 
Wkly.  Rep.  389;  Southern  v.  Harriman,  10 
L.  T.  Rep.  N.  S.  263,  12  Wkly.  Rep.  794. 

5.  Griggs  V.  Clark,  23  Cal. '427;  Cincinnati 
Fourth  Nat.  Bank  v.  Flach,  2  Ohio  S.  &  C. 
PI.  Dec.  443,  1  Ohio  N.  P.  219. 

6.  Schick  V.  Corbett,  52  La.  Ann.  180,  26 
So.  862. 

7.  Reed  v.  Johnson,  24  Me.  322. 

8.  Pryon  v.  Ruohs,  120  Ga.  1060,  48  S.  E. 
434  (a  firm  may  be  sued  in  any  county  in 
which  one  of  the  partners  lias  sucli  a  resi- 
dence as  will  confer  jurisdiction  over  his 
person,  regardless  of  the  place  of  his  citizen- 
ship) ;  Wadley  v.  Jones,  55  Ga.  329;  Sloan  v. 
Cooper,  54  Ga.  486;  Adams  V.  May,  27  Fed. 
907. 

9.  Sketchley  v.  Smith,  78  Iowa  542,  43 
N.  W.  524;  Fitzgerald  v.  Grimmell,  64  Iowa 
261,  20  N.  W.  179;  Marsh  v.  Marsh,  9  Rob. 
(La.)  45;  Hobson  v.  Whittemore,  13  La. 
422. 

After  the  dissolution  of  a  partnership, 

each  partner  becomes  separately  bound  and 
may  claim  the  privilege  of  being  sued  in  the 
parish  of  his  individual  domicile.  Black  v. 
Savory,  17  La.  85. 

10.  See,  generally.  Limitations  of  Ac- 
tions. 

Power  of  one  partner  to  interrupt  running 
of  statute  see  Limitations  of  Actions,  25 
Cyc.  1357. 

'll.  Harrison  v.  McCormick,  122  Cal.  651, 
55  Pac.  592 ;  Fish  v.  Farwell,  160  111.  236,  43 
N.  E.  307  [affirming  54  111.  App.  457]. 
12.  McCoon  V.  Galbraith,  29  Pa.  St.  293. 
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time  from  asserting  such  claim,  and  accepts  the  continuing  partner,  or  a  new  firm 
as  his  debtor.^-'* 

1.  Arrest  of  Partners."  A  firm  is  not  subject  to  arrest,  but  its  members  may 
be.-'^  Eacli  partner  may  be  arrested  who  has  been  actually  guilty  of  the  wrong- 
doing for  which  a  warrant  of  arrest  is  authorized.'"  As  a  rule,  however,  the 
courts  decline  to  hold  an  innocent  partner  liable  to  arrest  for  the  fraud  or  other 
misconduct  of  a  copartner,  even  though  it  be  practised  in  the  transaction  of  tiie 
ordinary  affairs  of  the  firm,  unless  he  has  ratihed  liis  copartner's  acts.  Actual 
guilt  or  moral  delinquency  on  the  part  of  the  arrested  person  is  generally  held  to 
be  the  test  of  his  liability  to  this  harsh  and  extraordinary  remedy." 

2.  Parties'^ — a.  Use  of  Firm-Name.  Except  when  it  is  otherwise  provided 
by  statute    a  suit  cannot  be  brought  by  or  against  a  j)ai-tner6hip  in  the  firm-name 


13.  Consakis  v.  McConihe,  2  N.  Y.  Suppl. 
89  [affirmed  in  119  N.  Y.  652,  23  N.  E.  1150]. 
Compare  Haggart  v.  Allan,  4  Grant  Ch. 
(U.  C.)  36. 

14.  See  Arrest,  3  Cye.  912  note  70,  917. 

15.  Faulkner  v.  Whitaker,  15  N.  J.  L.  438. 
And  see  Gregg  v.  Plilson,  12  Phila.  (Pa.)  348; 
Bard  v.  Naylon,  33  Wkly.  Notes  Cas.  (Pa.) 
251. 

16.  Hitchcock  v.  Peterson,  14  Hun  (N.  Y.) 
389;  Townsend  v.  Bogart,  11  Abb.  Pr.  (N.  Y.) 
355;  Boykin  v.  Maddrey,  114  N.  C.  89,  19 
S.  E.  106.  And  see  Durham  Fertilizer  Co.  v. 
Little,  118  N.  C.  808,  24  S.  E.  664. 

17.  Watson  t.  Hinchman,  42  Mich.  27,  3 
N.  W.  236 ;  Bacon  v.  Kendall,  49  N.  Y.  Super. 
Ct.  123  :  Commonwealth  Nat.  Bank  v.  Temple, 
32  N.  Y.  Super.  Ct.  344,  39  How.  Pr.  432; 
Hanover  Co.  v.  Sheldon,  9  Abb.  Pr.  (N.  Y.) 
240  [distinguishing  Anonymous,  6  Abb.  Pr. 
(N.  Y.)  319  note]  ;  Wetniore  v.  Earle,  9  Abb. 
Pr.  (N.  Y.)  58  note;  Boykin  v.  Maddrey,  114 
N.  C.  89,  19  S.  E.  106;  McNeely  v.  Haynes, 
76  N.  C.  122;  Bassett  v.  Davis,  1  Pa.  L.  J. 
Rep.  310,  2  Pa.  L.  J.  247.  Contra,  Townsend 
V.  Bogart,  11  Abb.  Pr.  (N.  Y.)  355;  Sherman 
V.  Smith,  42  How.  Pr.  (N.  Y.)  198;  Coman 
V.  Reese,  21  How.  Pr.  (N.  Y.)  114. 

18.  Parties  to  suits  to  set  aside  partner- 
ship transactions  see  Cancellation  of  In- 
STRUiiENTS,  6  Cyc.  322  note  73. 

19.  See  the  statutes  of  the  different  juris- 
dictions.   And  see  the  following  cases: 

Alabama. —  Levvstein  v.  Gerson,  147  Ala. 
251,  41  So.  774;  Atlantic  Glass  Co.  v.  Paulk, 
83  Ala.  404,  3  So.  800;  McCaskey  v.  Pollock, 
82  Ala.  174,  2  So.  674;  Moore  v.  Burns,  60 
Ala.  269;  Oi)olika  v.  Daniel,  59  Ala.  211 
(holding  tliiit  the  statute  authorizing  an 
action  against  a  partnership  by  its  firm-name 
does  not  a])i)ly  to  proceedings  in  a  court  of 
equity)  ;  Cox  v.  Harris,  48  Ala.  538;  Wyman 
V.  Stewart,  42  Ala.  163. 

Colorado. —  P('al)ody  v.  Oleson,  15  (-olo. 
App.  340,  62  Pac.  234. 

Conned icul. —  Stuart  v.  Corning,  32  Conn. 
105,  a  suit  for  or  against  partners  may  bo 
commenced  in  the  /irin-iiMine  and  tlicrcafter 
anicrided  liy  insci'ting  tli(i  namc^H  of  tlii^  ])er- 
Horis  coimikihI ng  llu;  linn. 

(leorqla. —  (\'uiri\\  R.  Co.  v.  Pickett,  87  Ga. 
731,  i:i  S.  K.  750. 

Indiana.  AihiinH  MxprcHS  Co.  v.  State,  161 
Iiid.  32H,  67  N.  10.  )o;);i. 

Jorm. —  \Vhit(!  v.  Sn-vri-,  50  Iowa.  515;  Ibiiii- 
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smith  V.  Espy,  13  Iowa  439;  Johnson  v. 
Smith,  Morr.  iOo. 

Nebraska. —  Cinfel  v.  Malena,  07  Nebr.  95, 
93  N.  W.  165;  Chamberlain  Banking  House  v. 
Noyes,  (1902)  92  N.  W.  175;  Jansen  v. 
Mundt,  20  Nebr.  320,  30  N.  W.  53;  Leach  v. 
Milburn  Wagon  Co.,  14  Nebr.  106,  15  N.  W. 
232;  Cady  v.  Smith,  12  Nebr.  628,  12  N.  W. 
95;  Ruth  v.  Lowry,  10  Nebr.  260,  4  N.  V\. 
977;  Kellogg  i\  Spargur,  3  Nebr.  (Unoff.) 
595,  100  N.  W.  1025.  Compare  Weisz  v. 
Davey,  28  Nebr.  566,  44  N.  W.  470. 

Neio  York. —  In  re  Jones,  172  N.  Y.  575,  65 
N.  E.  570;  Van  Aernam  v.  Bleistein,  102 
N.  Y.  355,  7  N.  E.  637. 

0/(io.— Byers  v.  Schulpe,  51  Ohio  St.  300, 
38  N.  E.  117,  25  L.  R.  A.  649  (a  non-resident 
partnership  doing  business  in  the  state  may 
be  sued  by  its  firm-name)  ;  Haskins  v.  Alcott, 
13  Ohio  St.  210  (authority  to  sue  in  firm- 
name  is  limited  to  partnerships  doing  busi- 
ness or  holding  property  within  the  state)  ; 
Abernathy  v.  Latimore,  19  Ohio  286 ;  Laws  v. 
McCarty,  1  Handy  191,  12  Ohio  Dec.  (Re- 
print) 96;  Calvert  v.  Newberger,  20  Ohio  Cir. 
Ct.  353,  11  Ohio  Cir.  Dec.  184. 

West  Virginia. —  Allen  v.  South  Penn  Coal 
Co.,  58  W.  Va.  197,  52  S.  E.  454. 

Wisconsin. —  Schweppe  v.  Wellauer,  76  Wis. 
19,  45  N.  W.  17,  a  partnership  may  be  sued 
by  its  firm-name,  and  the  names  of  its  mem- 
bers substituted  when  disclosed. 

^^'yoming. —  O'Brien  v.  Foglesong,  3  Wyo. 
57,  31  Pac.  1047. 

England. —  Western  Nat.  Bank  v.  Perez, 
[18911  1  Q.  B.  304,  60  L.  J.  Q.  B.  272,  04 
L.  T.  Rep.  N.  S.  543,  39  Wkly.  Rep.  245. 

Canada. —  Nachod  ?'.  Stern,  30  Nova  Scotia 
251;  Lang  v.  Thompson,  16  Ont.  Pr.  516,  a 
person  carrying  on  business  alone,  in  a  name 
denoting  a  partnership,  cannot  bring  an  ac- 
tion in  that  name. 

See  38  Cent.  Dig.  tit.  "  Partnei'ship,"  §  360. 

Cumulative  remedy. —  Legislation  which 
])erniits  a.  suit  to  be  brought  against  a  ])nrt- 
iiershi])  in  its  (Irm-nanie  is  construed  to  givo 
a  remedy  which  is  merely  cumulative,  and 
not  to  (le])rive  ])l;iintHr  of  the  right  to  sue 
all  tlie  |)artn('rs  individually  as  he  was  bouiid 
to  do  at  coninion  hiw.  Davidson  r.  Knox,  67 
Cal.  113,  7  I'iu;.  'll.'J;  Sawyer  v.  Armstrong, 
23  Colo.  287,  '17  Pac.  391  ;  i'caliody  v.  Oleson, 
15  Colo.  App.  316,  62  I'ac.  231;  Mnrkham  v. 
Hiickingiiam.  21  Iowa  194,  8!)  Am.  Dec.  090; 
liiiniHinilh  r.  Espy,  13  Iowa  439. 
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alone,  but  it  is  necessary  that  the  name  of  each  member  of  the  lirm  shall  be  set 
fortli.2» 

b.  Firms  or  Partners  as  Plaintiffs  —  (i)  In  General.  All  the  partners  are 
proper  and  necessary  parties  plaintifE  in  an  action  to  enforce  a  partnership  claim.^' 


Actions  in  name  of  agent  of  partnership 
authorized  see  Edwards  v.  Warren  Linoline, 
etc.,  Works,  168  Mass.  564,  47  N.  E.  502, 
38  L.  K.  A.  791;  Van  Aernam  v.  Bleistein, 
102  N.  Y.  355,  7  N.  E.  537 ;  Eliot  v.  Himrod, 
108  Pa.  St.  569. 

2Q.  Alabama. —  Johnson  v.  Gadsden  First 
Nat.  Bank,  145  Ala.  378,  40  So.  78;  Foreman 
V.  Weil,  98  Ala.  495,  12  So.  815  (an  action 
entitled  "  W.  Bros.,  a  firm  composed  of  I.  W. 
and  E.  W.,  Plaintiffs,"  is  brought  in  the  in- 
dividual names  of  the  parties)  ;  Moore  v. 
Burns,  60  Ala.  269.  Compare  Hatcher  V. 
Branch,  141  Ala.  410,  37  So.  690  [distinguish- 
ing Simmons  v.  Titche,  102  Ala.  317,  14  So. 
786],  holding  that,  although  a  suit  is  brought 
in  the  name  of  a  partnership  as  plaintiff,  if 
the  individual  names  of  the  partners  com- 
posing tlie  firm  are  set  out  in  the  complaint 
it  is  sufficient. 

California. —  Oilman  v.  Cosgrove,  22  Cal. 
356. 

Illinois. —  See  Hinman  V.  Andrews  Opera 
Co.,  49  111.  App.  135. 

Indiana. —  Pollock  v.  Dunning,  54  Ind.  115; 
Livingston  v.  Harvey,  10  Ind.  218;  Holland 
V.  Butler,  5  Blackf.  255;  Hughes  v.  Walker, 
4  Blackf.  50;  Davis  v.  Hubbard,  4  Blackf. 
50;  Hays  v.  Lanier,  3  Blackf.  322.  Compare 
Shane  v.  Lowry,  48  Ind.  205. 

Michigan. —  Smith  v.  Canfield,  8  Mich.  493. 

Mississippi. —  Lewis  v.  Cline,  (1888)  5  So. 
112;  Blackwell  v.  Reid,  41  Miss.  102. 

Missoiori. —  See  Jones  v.  Hurst,  67  Mo.  568. 

Montana. —  Doll  v.  Hennessy  Mercantile 
Co.,  33  Mont.  80,  81  Pac.  625,  where  Code 
Civ.  Proe.  §  590,  is  held  not  to  authorize  an 
action  to  be  brought  in  the  copartnership 
name. 

Nevada. —  Mexican  Mill  v.  Yellow  Jacket 
Silver  Min.  Co.,  4  Nev.  40,  97  Am.  Dec.  510. 

New  Jersey. —  Faulkner  v.  Whitaker,  15 
N.  J.  L.  438 ;  Tomlinson  v.  Burke,  10  N.  J.  L. 
295 ;  Burns  v.  Hall,  3  N.  J.  L.  984 ;  McCrady 
V.  Vaneman,  3  N.  J.  L.  870;  Crandall  v. 
Dennv,  3  N.  J.  L.  137;  Seely  v.  Schenck,  2 
N.  J.  L.  75. 

New  York. —  Bentley  v.  Smith,  3  Cai.  170. 
See  also  Crawford  v.  Collins,  45  Barb.  269. 

North  Carolina. —  Heath  v.  Morgan,  117 
N.  C.  504,  23  S.  E.  489.  See  also  Palin  v. 
Small,  63  N.  C.  484. 

Oregon. —  Dunham  v.  Shindler,  17  Oreg. 
256,  20  Pac.  326. 

South  Carolina. —  Martin  v.  Kelly,  Cheves 
215. 

Texas. —  Houghton  v.  Puryear,  10  Tex.  Civ. 
App.  383,  30  S.  W.  583. 

United  States. —  Adams  v.  May,  27  Fed. 
907;  Rhea  v.  Rawlings,  20  Fed.  Cas.  No. 
11,737,  3  Cranch  C.  C.  256. 

England.— F.scott  v.  Gray,  47  L.  J.  C.  P. 
606,  39  L.  T.  Rep.  N.  S.  121. 

Canada. —  Wilson  v.  Roger,  10  Ont.  Pr.  355 ; 
Browne  v.  Tavlor,  28  Quebec  Super.  Ct.  462. 
[36] 


See  38  Cent.  Dig.  tit.  "  Partnership,"  §  360. 

Individual  names  stated  in  petition. — 
Where  partners  bring  suit  it  is  enough  to 
state  the  partnership  name  in  the  writ,  if  the 
petition  states  the  names  of  the  individual 
members.  Putnam  v.  Wheeler,  65  Tex.  522. 
See  also  Graves  i\  Drane,  66  Tex.  658,  1 
S.  W.  905;  De  Walt  v.  Zeiglcr,  9  Tex.  Civ. 
App.  82,  29  S.  W.  60. 

An  intervening  plea  filed  by  a  partnership, 
without  stating  the  names  of  the  individuals 
composing  the  firm,  is  bad.  Behan  v.  Long, 
(Tex.  Civ.  App.  1895)  30  S.  W.  380. 

An  action  brought  in  the  name  of  a  partner- 
ship cannot  be  changed  by  amendment,  into 
one  by  the  individual  doing  business  in  such 
firm-name.  Voigt  Brewery  Co.  v.  Pacific  Co., 
139  Mich.  284,  102  N.  W.  739.  But  compare 
Lang  V.  Thompson,  16  Ont.  Pr.  510. 

Where  a  partnership  has  not  registered 
under  the  Pennsylvania  act  of  April  14,  1851, 
it  cannot  complain  in  a  suit  against  it  that 
the  name  of  one  of  the  members  was  omitted 
or  that  the  names  of  persons  not  members 
were  included.  Daniel  v.  Lance,  29  Pa.  Super. 
Ct.  454. 

A  statement  of  demand  may  be  against 
partners  in  the  firm-name  where  an  action  has 
been  brought  against  them  in  their  individual 
names.  Percival  v.  Groff,  8  Blackf.  (Ind.) 
233. 

Where  a  note  is  made  payable  to  a  firm  by 
its  name,  it  is  advisable  to  declare  thereon 
in  the  firm-name.  Gordon  v.  Janney,  Morr. 
(Iowa)  182.  See  also  Morrison  v.  Tate,  1 
Mete.  (Ky.)  509. 

Foreclosure  in  individual  names  of  partners 
of  mortgage  given  to  firm  see  Chicago  Lum- 
ber Co.  V.  Ashworth,  20  Kan.  212;  Pomeroy 
V.  Latting,  2  Allen  (Mass.)  221. 

A  warrant  of  attorney  signed  in  the  firm- 
name  by  a  majority  of  the  partners  is  suffi- 
cient to  authorize  the  use  of  the  finn-name 
in  suit  upon  a  contract  made  by  the  firm. 
Clarke  v.  Slate  Vallev  R.  Co.,  ISQ  Pa.  St. 
408,  20  Atl.  562,  10  L.  R.  A.  238. 

21.  Alabama. —  Allen  v.  White,  Minor  365. 
Compare  Garner  v.  Tiffany,  Minor  167. 

Arkansas. —  Coleman  v.  Fisher,  67  Ark.  27, 
53  S.  W.  671  (all  members  of  a  firm  are 
necessary  parties  to  a  suit  on  an  obligation 
in  its  favor)  ;  Summers  v.  Heard,  66  Ark. 
650,  50  S.  W.  78,  51  S.  W.  1057;  Matthews  v. 
Paine,  47  Ark.  54.  14  S.  W.  463;  Hot  Springs 
R.  Co.  V.  Tyler,  36  Ark.  205. 

Georgia. —  Frost  v.  Schackleford,  57  Ga. 
200. 

Illinois. —  Minchrod  v.  Ullmann,  163  111.  25, 
44  N.  E.  864  [affirming  60  111.  App.  400]  ; 
Sindelare  v.  Walker,  137  111.  43,  27  N.  E.  59, 
31  Am.  St.  Rep.  353  [affirming  35  111.  App. 
6071  ;  American  Cent.  R.  Co.  v.  Miles,  52  111. 
174. 

Kentucky. —  Snodgrass  v.  Broadwell,  2  Litt. 
353. 
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When,  however,  action  is  brought  upon  a  claim  belonging  to  a  partner  in  his  own 
right,  or  to  wliicli  he  has  a  valid  legal  title,  his  copartners  need  not  be  joined 
with  him,  but  he  alone  is  the  proper  plaintifi'.^^    A  nominal  partner  need  not  be 


Louisiana. —  McFarland  v.  Connell,  22  La. 
Ann.  481;  Gallot  v.  McCluskey,  18  La.  Ann. 
259;  Halliman  n.  Clark,  4  La.  Ann.  170; 
Shipman  v.  Hickman,  9  Rob.  149;  Cutler  v. 
Cochran,  13  La.  482;  Crozier  v.  Hodge,  3  La. 
357. 

Maine. — ■  Bumpus  'k.  Turgeon,  98  Me.  550, 
57  Atl.  883;  Hacker  v.  Johnson,  06  Me.  21. 

Massachusetts. —  Eussell  v.  Cole,  107  Mass. 
6,  44  N.  E.  1057,  57  Am.  St.  Eep.  432;  Fay 
V.  Duggan,  135  Mass.  242;  Gushing  v. 
Marston,  12  Cush.  431.  See  also  Gage  v. 
Rollins,  10  Mete.  348;  Hewes  v.  Baylev,  20 
Pick.  96;  Patten  v.  Gurney,  17  Mass.  182,  9 
Am.  Dec.  141. 

Michigan.- — ^  Reed  v.  Gould,  105  Mich.  368, 
63  N.  W.  415,  55  Am.  St.  Rep.  453. 

Minnesota. —  See  Fuller  v.  Nelson,  35  Minn. 
213,  28  N.  W.  511. 

Neio  Jersey. —  Harney  f.  Jersey  City  First 
Nat.  Bank,  52  N.  J.  Eq.  097,  29  Atl.  221. 

Neiv  York. —  Saul  v.  Kruger,  9  How.  Pr. 
569;  Hill  r.  Packard,  5  Wend.  375;  Dob  v. 
Halsey,  16  Johns.  34,  8  Am.  Dec.  293. 

Rhode  Island. —  White  v.  Campbell,  18  R.  I. 
150,  26  Atl.  40. 

Tennessee. —  McFerrin  v.  Woods,  3  Baxt. 
242. 

Washington. —  De  Wit  v.  Lander,  72  Wis. 
120,  39  N.  W.  349;  Miller  v.  Price,  20  Wis. 
117. 

United  States. — Ambler  v.  Choteau,  107 
U.  S.  580,  1  S.  Ct.  556,  27  L.  ed.  322  [affirm- 
ing 5  Fed.  Cas.  No.  272]  ;  Bennett  v.  Scott,  3 
Fed.  Cas.  No.  1,323,  1  Cranch  C.  C.  339.  See 
also  Seymour  v.  Western  R.  Co.,  106  U.  S. 
320,  1  S.  Ct.  123,  27  L.  ed.  103. 

England. —  Garrett  v.  Handley,  4  B.  &  C. 
064,  10  E.  C.  L.  748,  1  C.  &  P.  483,  12  E.  C.  L. 
281,  7  D.  &  R.  144,  27  Rev.  Rep.  405;  Forster 
V.  Lawpon,  3  Bing.  452,  4  L.  J.  C.  P.  O.  S.  148, 
11  Moore  C.  P.  360,  11  E.  C.  L.  224;  Alex- 
ander r.  Barker,  2  Cromp.  &  J.  133,  1  L.  J. 
Exch.  40,  2  Tvrw.  140;  Teed  v.  Elworthy,  14 
East  210;  Clay  Southern,  7  Exch.  717,  16 
Jur.  1074,  21  "L.  J.  Exch.  202;  Coppard  r. 
Pago,  Forr.  1  ;  Bond  v.  Pittard,  1  H.  &  H.  82, 
2  Jur.  183,  7  L.  J.  Exch.  78,  3  &  W.  357  : 
Spartali  v.  Constantinidi,  20  Wkly.  Rep. 
823. 

Canada. —  Brougham  v.  Balfour,  3  U.  C. 
C.  P.  72. 

See  38  Cent.  Dig.  lit.  "Partnership,"  §  362. 

Compare  Cleveland  V.  Heidenheimer,  92 
Tcv.  108,  40  S.  W.  30. 

Partners  residing  in  different  places. —  The 
fact  that  a  ])a)'t ihthIi ip  is  conijjoscd  of  a.  largo 
iiiiipilicr  of  iiii'inljors,  rcHidiiig  in  di(lVr(>iit 
couiilica,  does  not  juntify  a  Hiiiglo  jiarlncr  in 
hriii^^iiig  an  aclion  for  tlio  benefit  of  all  to 
r('('ov<'r  II  debt  diK!  th(!  ])nrtn('rHlii|).  Iti'ainci'd 
V.  licrtriini,  5  Abli.  N.  ('as.  (N.  Y.)  1(12. 

Where  a  libel  is  published  concerning  a 
pari  ncrHliip  buHincHH,  cacli  partner  iniiy  Hue 
Hcpar.'Hcly  for  iho  iiijuricH  he  IniH  HUHliiined 
or  all  MKiy  join  in  one  mit  for  damages  to 
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the  firm.  Wills  v.  Jones,  13  App.  Cas. 
(D.  C.)  482. 

Undisclosed  partner. —  Where  persons  mak- 
ing a  contract  are  partners  and  bilks  are  ren- 
dered in  the  firm-name,  tlie  partners  may 
maintain  an  action  as  sucli,  altliough  the 
name  of  one  does  not  appear  in  the  bills  and 
he  is  not  known  to  be  a  partner.  McDonnell 
V.  Ford,  87  Mich.  198,  40  N.  W.  545. 

When  two  sureties  from  their  common  or 
partnership  funds  pay  the  debt  of  their  prin- 
cipal they  may  maintain  a  joint  action  for 
the  money  so  paid.  Pearson  v.  Parker,  3 
N.  H.  306'. 

Agreement  made  before  partnership  formed. 

—  Where  an  agreement  is  made  with  one  to 
pay  him  a  commission  for  selling  land,  and 
he  then  forms  a  partnership,  which  sells  it, 
the  partners  may  sue  jointly  for  the  commis- 
sion. Welsh  V.  Lemert,  92  Iowa  116,  60  N.  W. 
230. 

Services  outside  of  regular  business. —  An 

action  may  be  brought  in  the  firm-name  for 
services  rendered  outside  of  the  regular  busi- 
ness of  the  firm  where  the  other  party  is 
benefited  and  the  firm  damaged  thereby. 
Tiernan  v.  Doran,  19  Nebr.  492,  26  N.  W. 
318. 

Fraudulent  conduct  of  partner. —  An  action 
cannot  be  maintained  in  the  name  of  the  part- 
nership where  it  is  necessary  to  set  up  the 
fraudulent  misapplication  of  the  partner- 
ship assets  on  the  part  of  one  of  plaintiff's. 
Blodgett  V.  Sleeper,  07  Me.  499.  See  also 
Farley  v.  Lovell,  103  Mass.  387;  Homer  v. 
Wood,  11  Cush.  (Mass.)  62. 

Action  for  possession  of  realty. — A  part- 
ner, being  a  tenant  in  common  with  his  co- 
partner, may  recover  possession  of  the  whole 
of  the  firm  real  estate,  as  against  one  holding 
the  same  without  title.  Brady  v.  Kreuger,  8 
S.  D.  464,  C6  N.  W.  1083,  59  Am.  St.  Rep. 
771. 

22.  Alabama. — Giovanni  r.  First  Nat.  Bank, 
51  Ala.  176  (where  firm  property  being  levied 
on  each  partner  claimed  exemption,  thereby 
severing  their  joint  interest,  it  was  held  that 
thoy  could  not  maintain  a  joint  action  against 
the'  judgment  creditor  for  selling  tlie  prop- 
erty) ;  Roberts  v.  Iloim,  27  Ala.  C78. 

Connecticut. —  Leveret  r.  Sherman,  1  Root 
109,  action  for  personal  injury  from  false 
imprisonment  ujion  a  firm  obligation. 

Georgia.— Council  r.  Tael,  122  Ga.  01,  49 
R.  10.  800,  one  who  signs  a  contract  in  his 
individual  name  may  bring  suit  thereon,  al- 
1-lioiigIi  the  contract  may  have  been  for  the 
bcnclit  of  his  firm.  Compare  Newsomo  r. 
liva/.oll,  HS  Ga.  547,  45  S.  E.  397,  holding 
iliat  in  a  suit  by  a  firm,  the  valvie  of  the 
])rop('rty  of  one  ])artnor  cannot  be  recovered. 

Illinois. —  Railsback  V.  Lovejoy,  110  111. 
442.  0  N.  E.  504. 

Kcntvckg. —  l\Torrison  r.  Tate,  1  l\Tetc.  5(!9. 

MnsKavhusrfls. —  Knowles  V.  Sullivanj  182 
MnsH.  318,  05  N.  E.  380. 
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made  a  party  plaintiflE  nor  need  one  wlio  is  entitled  to  a  sliare  in  the  profits  of 
a  firm  as  compensation  for  liis  services.^"' 

(ii)  Inactions  or  Transactions  in  Partner's  Name.  As  a  rule  a  snit 
on  a  transaction  in  the  name  of  an  individnal  partner  but  for  the  firm's  benefit 
may  be  brought,  either  by  the  partner  appearing  in  tlie  transaction  as  sole  phiin- 
tifi',^^  or,  under  the  doctrine  of  undisclosed  principal,  by  all  the  partners.^'' 

(ill)  In  Actions  For  a  Partner's  Share  of  Firm  Claim.    A  partner 


Michigan. —  Burwitz  r.  Jefl'ers,  103  Mich. 
512,  61  N.  W.  784;  Tredway  v.  Antisdel,  80 
Mich.  82,  48  N.  W.  956. 

New  Hampshire. —  Burnham  -!'.  Whittier,  5 
N.  H.  334,  a  partner  may  bring  suit  in  his 
own  name  on  a  note  payable  to  the  order  of 
his  firm,  after  indorsing  it  in  the  firm-name 
to  himself. 

New  York. —  Eckert  r.  Leunert,  2  Misc.  198, 
21  K  Y.  Suppl.  258:  Boynton  v.  Page,  13 
Wend.  425  (a  partner  may  maintain  re- 
plevin for  stock  taken  from  his  possession 
before  title  to  it  passed  from  him  to  the 
firm)  ;  Gould  v.  Gould,  6  Wend.  263  [affirm- 
ing 8  Cow.  168]  (two  partners  were  subjected 
to  the  payment  of  a  third  person's  debt,  the 
one  as  surety,  and  the  other  as  heir  of  a  co- 
surety, and  separate  actions  were  held  to  be 
maintainable  against  the  principal,  although 
payment  was  made  from  firm  funds)  ;  Kirby 
V.  Cogswell,  1  Cai.  505  (a  suit  is  properly 
brought  in  name  of  a  partner  who  had  in- 
dorsed to  himself  a  note  payable  to  the  order 
of  the  firm) . 

Texas. —  Cleveland  v.  ITeidenheimer,  92  Tex. 
108,  46  S.  W.  30  [affirming  (Civ.  App.  1898) 
44  S.  W.  551]  (where  a  partner  makes  a 
contract  in  his  own  name  and  for  his  own 
benefit  and  later  transfers  one  half  thereof 
to  his  copartner  without  making  it  firm  prop- 
erty, he  may  sue  alone  upon  it,  for  the  as- 
signment transfers  only  an  equitable  title 
to  the  half  to  the  copartner,  the  legal  title 
remaining  in  the  original  contractee)  ;  Speake 
V.  Prewitt,  6  Tex.  252. 

United  States. —  Miss'ssippi,  etc.,  R.  Co.  v. 
Ward,  2  Black  485,  492,  17  L.  ed.  311,  bill 
to  abate  a  nuisance  to  health  may  be  brought 
by  a  partner  in  his  own  name,  although  the 
partnership  property  may  be  affected  by  it, 
the  court  saying:  "Nor  is  there  more  neces- 
sity for  joining  with  his  partners  .  .  .  than 
there  is  for  his  joining  in  the  suit  any  other 
person  .  .  .  who  has  sustained  injury." 

England.—  Sims  v.  Bond,  5  B.  &  Ad.  389, 
2  N.  &  M.  608,  27  E.  C.  L.  168;  Sparrow  v. 
Chisman,  9  B.  &  C.  241,  7  L.  J.  K.  B.  0.  S. 
173,  4  M.  &  R.  206;  Wilsford  V.  Wood,  1 
Esp.  182;  Jones  r.  Robinson,  1  Exch.  454,  11 
Jur.  933,  17  L.  J.  Exch.  36;  Agacio  v.  Forbes, 

4  L.  T.  Rep.  S.  155,  14  Moore  P.  C.  160, 
9  Wkly.  Rep.  503,  15  Eng.  Reprint  267. 

Canada. —  Brougham  v.  Balfour,  3  U.  C.  C. 
P.  72. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  362. 
23.  Beudel  v.  Hettrick,  35  N.  Y.  Super.  Ct. 
405,  45  How.  Pr.  198;  Spurr  v.  Cass,  L.  R. 

5  Q.  B.  656,  39  L.  J.  Q.  B.  24,  23  L.  T.  Rep. 
N.  S.  409;  Kell  v.  Nainbv,  10  B.  &  C.  20, 
8  L.  J.  K.  B.  0.  S.  99,  5  M.  &  R.  76,  21 
E.  C.  L.  19.    Compare  Waite  v.  Dodge,  34 


Vt.  181,  holding  that  an  ostensible,  although 
nominal,  partner  may  be  joined. 

If  the  action  is  on  a  contract  under  seal, 
or  a  negotiable  instrument,  in  which  the  nom- 
inal partner  is  named  as  a  party,  he  must 
be  joined  as  plaintiff.  Guidon  v.  Robson,  2 
Campb.  302,  11  Rev.  Rep.  713. 

24.  Grapel  v.  Hodges,  112  N.  Y.  419,  20 
N.  E.  542;  Delise  v.  Palladino,  16  Misc. 
(N.  Y.)  74,  37  N.  Y.  Suppl.  705;  Cawthron 
V.  Trickett,  15  C.  B.  N.  S.  754,  33  L.  J.  C.  P. 
182,  9  L.  T.  Rep.  N.  S.  609,  12  Wkly.  Rep. 
311.  109  E.  C.  L.  754. 

25.  Indiana. —  Ewing  v.  French,  1  Blaekf. 
353. 

Kentucky. —  New  York  Mut.  F.  Ins.  Co.  v. 
Hammond,  106  Ky.  386,  50  S.  W.  545,  20  Ky. 
L.  Rep.  1944. 

Massachusetts.- — Trott  v.  Irish,  1  Allen  481. 
But  compare  Halliday  v.  Doggett,  6  Pick. 
359. 

Missouri. —  Hilliker  v.  .  Francisco,  65  Mo. 
598;  Taylor  v.  The  Robert  Campbell,  20  Mo. 
254. 

Texas. —  Missouri  Pac.  R.  Co.  v.  Smith,  84 
Tex.  348,  19  S.  W.  509;  Gill  v.  Bickel,  10 
Tex.  Civ.  App.  67,  30  S.  W.  919. 

Vermont. —  Curtis  v.  Belknap,  21  Vt.  433. 

United  States. —  Simpson  v.  Baker,  2 
Black  581,  17  L.  ed.  203  (the  party  who  makes 
a  contract  and  performs  the  work  under  it 
can  recover  in  an  action  on  it  in  his  own 
name,  although  he  has  a  partner  interested 
in  the  contract)  ;  Law  v.  Cross,  1  Black  533, 
17  L.  ed.  185. 

England. —  Driver  r.  Burton,  17  Q.  B.  989, 
21  L.  J.  Q.  B.  157,  79  E.  C.  L.  989;  Lomas 
r.  Bradshaw,  9  C.  B.  620,  19  L.  J.  C.  P.  273, 
67  E.  C.  L.  620. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  § 

26.  Illinois. — Havana,  etc.,  R.  Co.  v.  Walsh, 
85  111.  58;  Illinois  Cent.  R.  Co.  v.  Owens, 
53  111.  391. 

Indiana. —  Ward  i:.  Leviston,  7  Blackf .  466. 

Michigan. —  Gilbert  v.  Lichtenberg,  98 
Mich.  4i7,  57  N.  W.  259,  where  a  member  of 
a  partnership  sells  goods  of  the  firm,  the 
firm  may  bring  suit  for  the  price,  although 
the  purchaser  thought  he  was  dealing  with 
such  member  as  an  individual. 

Pennsylvania. —  Schnader  v.  Schnader,  26 
Pa.  St.  384;  Chamberlain  v.  Hite,  5  Watts 
373. 

Wisconsin. —  Badger  v.  Daenieke,  56  Wis. 
678,  14  N.  W.  821. 

United  States. —  Bennett  v.  Scott,  3  Fed. 
Cas.  No.  1,323,  1  Cranch  C.  C.  339. 

England. —  Skinner  r.  Stocks,  4  B.  &  Aid. 
437,  23  Rev.  Rep.  337,  6  E.  C.  L.  550 ;  Cothay 
V.  Fennell,  10  B.  &  C.  671,  8  L.  J.  K.  B. 
0.  S.  302,  21  E.  C.  L.  284;  Garrett  v.  Hand- 
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cannot  sue  alone  for  liis  share  of  a  firm  claim,^''  unless  the  defendant  lias  incurred 
a  several  liability  to  him.'^  Wliere  there  has  not  been  a  joint  letting  of  linn 
property,  either  partner  may  maintain  a  separate  action  for  his  proportion  of  the 
sum  due  for  use  and  occupation.'^''' 

(iv)  One  Partner  Suing  as  Assignee  op  Firm.  At  common  law  an  assign- 
ment of  a  firm  claim  to  a  partner,  as  distinguished  from  an  indorsement,  does  not 
entitle  him  to  maintain  an  action  in  his  own  name.^°  If  he  sues  thereon  he  must 
proceed  in  tlie  names  of  all  the  partners,  unless  he  shows  that  defendant  has 
assented  to  the  transaction  ;  in  which  case  he  brings  his  action  upon  the  new  con- 
tract between  him  and  defendant  which  lias  been  substituted  for  the  firm  elaim.*^ 
But  one  member  of  a  partnership  may  take  by  indorsement  from  tlie  firm  a  note 
payable  to  the  firm,  so  as  to  enable  him  to  maintain  an  action  thereon.^ 

(v)  Dormant  Partners  as  Plaintiffs.  It  is  a  well-settled  rule  that  a 
dormant  partner  need  not  join  in  an  action,  brought  in  behalf  of  the  firm  by  the 
ostensible  partners,  against  persons  who  have  dealt  with  the  latter  only.^^    It  is 


ley,  4  B.  &  C.  664,  10  E.  C.  L.  748,  1  C.  &  P. 
483,  12  E.  C.  L.  281,  7  D.  &  R.  144,  27  Rev. 
Rep.  405. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  363. 

27.  McDonough  v.  Carter,  98  Ga.  703,  25 
S.  E.  938;  Corner  v.  Gilman,  53  Md.  364; 
Bigelow  V.  Reynolds,  68  Mich.  344,  36  N.  W. 
95;  Vinal  v.  West  Virginia  Oil,  etc.,  Co.,  110 
U.  S.  215,  4  S.  Ct.  4,  28  L.  ed.  124;  Mar- 
solais  V.  Willett,  17  Quebec  Super.  Ct.  262. 

28.  Wood  V.  Montgomery,  60  Ala.  500 ;  Her- 
riott  V.  Kersey,  69  Iowa  111,  28  N.  W.  468 

(lease  of  firm  property  with  provision  that 
half  tlie  rent  should  be  paid  to  one  of  the 
partners)  ;  Blair  i;.  Snover,  10  N.  J.  L.  153 

(partners  agreed  to  divide  a  firm  claim  and 
the  debtor  assented  thereto)  ;  Bunn  v.  Morris, 
3  Cai.  (N.  Y.)  54  (defendant  promised  to 
pay  each  partner  his  proportion  of  the  debt ) . 

29.  Hammett  v.  Brown,  60  Ala.  498. 

30.  Massachusetts. —  Tate  v.  Citizens  Mut. 
F.  Ins.  Co.,  13  Gray  79;  Russell  v.  Swan,  16 
Mass.  314. 

New  Hampshire. —  Burnham  v.  Whittier, 
5  N.  H.  334. 

Neiv  York. —  Kirby  v.  Cogswell,  1  Cai.  505. 

North  Carolina. —  Gaither  v.  Caldwell,  21 
N.  C.  504. 

Pennsylvania. —  Mosgrove  v.  Golden,  101 
Pa.  St.  605;  Horbach  r.  Huey,  4  Watts  455, 
the  ])artners  cannot  "  change  the  original  re- 
lation of  debtor  and  creditor  without  the 
debtor's  consent." 

(Umada. —  Brougham  v.  Balfour,  3  U.  C. 
C.  P.  72. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  3G5. 

31.  Howell  V.  Reynolds,  12  Ala.  128;  Molen 
V.  Orr,  44  Ark.  486;  Dc  (5root  v.  Darby,  7 
Rich.  (S.  C.)  118;  Wood  Rutland,  etc., 
Mut.  F.  Ins.  Co.,  31  Vt.  552. 

32.  Mancgold  v.  Dulan,  30  Wis.  541;  Mer- 
rill r.  Oiithiic,  1  I'iiin.  (Wirt.)  435. 

By  statute,  i!i  many  jurisdictions,  the  as- 
Higiicc  of  a  clioHe  in  action  may  sue  tlicreon 
in  liiK  own  iiiuric.  See  the;  HtatiltcH  of  the  dif- 
ferent HtiitcH.  And  H('(!  Pacilic  Mut.  I/.  Ins.  Co. 
V.  KiHiicr,  10!)  (.'al.  566,  42  I'ac.  151;  Wnlker 
V.  Str.fj,  9  Colo.  3HH;  Swails  V.  Covordill,  17 
]nd.  :t:t7;  MiuiHlicld  /;.  New  York  CcnI.,  etc., 
11.  Co.,  102  N.  Y.  205,  6  N.  M.  ;!H(i ;  {''arvvell 
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V.  Davis,  66  Barb.  (N.  Y.)  73.  See,  gen- 
erally, ASSIGNMEXTS. 

33.  Alabama. —  St.  Marys'  Bank  f.  St. 
John,  25  Ala.  566;  Shropshire  v.  Shepperd, 

3  Ala.  733. 

Indiana. — ^  Goble  v.  Gale,  7  Blackf.  218, 
41  Am.  Dec.  219. 

Louisiana. —  Keane  v.  Fisher,  9  La.  Ann. 
70. 

Maryland. —  Mitchell  r.  Dall,  2  Harr.  &  G. 
159. 

Massachusetts. —  Wood  v.  O'Kelley,  8  Cush. 
406;  Johnson  v.  Ames,  6  Pick.  330;  Lord  v. 
Baldwin,  6  Pick.  348. 

New  York. —  Howe  v.  Savory,  51  N.  Y.  631, 
49  Barb.  403;  Clark  v.  Miller,  4  Wend.  628; 
Hawley  v.  Cramer,  4  Cow.  717;  Clarkson  v. 
Carter,  3  Cow.  84.    But  see  Secor  v.  Keller, 

4  Duer  416. 

North  Carolina. —  Wilkes  v.  Clark,  12 
N".  C.  178. 

Pennsylvania. —  W^ilson  v.  Wallace,  8  Serg. 
&  R.  53,  holding  that  where  all  are  active 
partners,  although  the  names  of  two  do  not 
appear  in  the  firm  style,  all  must  join  as 
plaintiffs. 

Tcajas.-— Speake  v.  Prewitt,  6  Tex.  252; 
Boehm  v.  Calisch,  (1887)  3  S.  W.  293;  Kee- 
sey  V.  Old,  3  Tex.  Civ.  App.  1,  21  S.  W.  693. 

Vermont. —  Waite  v.  Dodge,  34  Vt.  181; 
Morton  v.  Webb,  7  Vt.  123;  Ililliker  v.  Loop, 

5  Vt.  110,  20  Am.  Dec.  286. 

'Wisconsin. —  Piatt  Iron  Exch.  Bank,  83 
Wis.  358,  53  N.  W.  737,  ostensible  partners 
are  trustees  of  an  express  trust  for  the 
dormant  partners  under  Code,  §  2607. 

England.— KoW  v.  Nainby,  10  B.  &  C.  20. 
a  L.  J.  K.  B.  O.  S.  99,  5  M.  &  R.  76,  21 
E.  C.  L.  19;  Leveck  v.  Shaftoe,  2  Esp.  468; 
Mawman  v.  Cillett,  2  Taunt.  325  note,  11 
Rev.  Rep.  597;  Lloyd  v.  Archbowle,  2  Taunt. 
324,  11  Rev.  Rep.  595. 

Cnnarln. —  Briggs  v.  Bower,  5  U.  C.  Q.  B. 
().  S.  672. 

See  38  Cent.  Dig.  tit.  "Partnership," 
S  366. 

KncwlcdRe  of  existence  of  dormant  part- 
ner.—  A  dovinant  ])iiii-n('r  nuiHt.  1  e  joined  if 
i.he  derciuliint  had  kiiowUnlge  (lial,  he  was  a 
dornuuit  i)artnor  in  tlie  trunsactioa  which 
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equally  well  settled,  however,  that  a  dormant  partner  may  be  joined  as  plaintifE 
with  the  ostensible  partner.^^ 

(vi)  Usim  Names  of  Copabtners  as  Plaintiffs.  As  a  rule  a  partner 
may  sue  in  the  name  of  hhnself  and  of  his  copartners  to  enforce  a  partnership 
claim,  even  without  their  consent  but  he  is  not  entitled  to  sue  in  his  own  name 
for  the  benefit  of  himself  and  of  his  copartners,^"  unless  the  members  are  too 
numerous,  or  it  is  otherwise  impracticable  to  bring  them  in.^'' 

e.  Firms  op  Partners  as  Defendants."^  The  liability  of  partners  upon  firm 
contracts  is  joint,  and  not  joint  and  several,  at  common  law;  and  it  necessarily 
follows  that  all  of  tlie  ostensible  members  of  a  partnership  must  be  joined  as 
defendants  in  an  action  brought  upon  partnership  obligations.^^    But  neither  a 


is  tlie  subject-matter  of  tlie  suit.  Bird  v. 
Fake,  1  Pinn.  (Wis.)  290.  Contra,  Monroe 
V.  Ezzell,  11  Ala.  603. 

34.  Alabama. —  Desha  v.  Holland,  1?  Ala. 
613,  46  Am.  Dec.  261. 

SlassacJiUsetts. —  Wright  v.  Herrick,  125 
Mass.  154;  Robinson  v.  Mansfield,  13  Piclc. 
139. 

Pennsylvania. —  Rogers  v.  Kichline,  36  Pa. 
St.  293. 

Texas.— Garrett  r.  Muller,  37  Tex.  589. 

Vermont. —  Hillilcer  r.  Loop,  5  Vt.  IIC,  26 
Am.  Dec.  286.  But  see  Boardman  v.  Keeler, 
2  Vt.  65. 

England.—  Cothway  v.  Fennell,  10  B.  &  C. 
671,  8  L.  J.  K.  B.  0.  S.  302,  21  E.  C.  L. 
284,  repudiating  the  doubt  on  this  point 
expressed  in  Mawnan  v.  Gillett,  2  Taunt. 
325  note,  11  Rev.  Rep.  597. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  366. 

Effect  as  to  defenses. —  The  joinder  of  a 
dormant  partner  is  not  allowed  to  affect  any 
defenses  which  would  have  been  available 
had  the  suit  been  brought  without  him. 
Ward  V.  Leviston,  7  Blackf.  (Ind.)  466; 
Emerson  v.  Baylies,  19  Pick.  (Mass.)  55; 
Lord  V.  Baldwin,  6  Pick.  (Mass.)  348;  Beach 
V.  Havward,  10  Ohio  455;  Bryant  v.  Clifford, 
27  Vt.  664;  Lapham  v.  Green,  9  Vt.  407; 
Hilliker  v.  Loop,  5  Vt.  116,  26  Am.  Dec. 
286;  Rose  v.  Murchie,  2  Call  (Va.)  409; 
Stracey  v.  Decy,  2  Esp.  469,  7  T.  R.  361 
note. 

35.  Jones  r.  Hurst,  67  Mo.  568;  Ward  v. 
Barber,  1  E.  D.  Smith  (N.  Y.)  423;  Barker 
V.  Abbott,  2  Tex.  Civ.  App.  147,  21  S.  W.  72; 
Whitehead  v.  Hughes,  2  Cromp.  &  M.  318,  2 
Dowl.  P.  C.  258,  4  Tyrw.  92,  when  suit  is 
brought  against  the  consent  of  his  copart- 
ners, in  the  name  of  all,  the  partner  bringing 
it  may  be  required  to  indemnify  them  against 
costs. 

36.  Cutler  v.  Cochran,  13  La.  482;  Brain- 
erd  V.  Bertram,  5  Abb.  N.  Cas.  (N.  Y.)  102. 

37.  Pipe  V.  Bateman,  1  Iowa  369;  Wall- 
worth  V.  Holt,  4  MyI.  &  C.  619,  18  Eng.  Ch. 
619,  41  Eng.  Reprint  238;  Tavlor  v.  Salmon, 
4  Myl.  &  C.  134,  18  Eng.  Ch.  134,  41  Eng. 
Reprint  53:  Lloj'd  v.  Loaring,  6  Ves.  Jr.  773, 
31  Eng.  Reprint  1302.  But  see  Brainerd  v. 
Bertram,  5  Abb.  K  Cas.  (N.  Y.)  102. 

38.  Form  of  action. —  An  action  against  A 
and  B,  partners  doing  biisiness  imder  the 
style  of  A  and  B,  upon  notes  signed  by  de- 
fendants individually  and  not  disclosing  upon 


tiieir  face  anything  to  indicate  a  partnership, 
is  an  action  against  them  as  individuals. 
Crompton  v.  Smith,  120  Ala.  233,  25  So.  300. 
An  action  against  A  and  B,  partners,  etc., 
is  one  against  them  as  individuals.  Peaks  v. 
Graves,  25  Nebr.  23.5,  41  N.  W.  151;  Bastian 
V.  Adams,  5  Nebr.  (Unoff.)  32,  97  N.  W. 
231.  An  action  against  A  and  B  Co.,  con- 
sisting of,  etc.,  is  one  against  the  firm. 
Winters  v.  Means,  50  Nebr.  209,  69  N.  W. 
753.  An  action  against  G,  H,  and  K,  under 
the  firm-name  of  G  &  Co.,  is  not  against  the 
firm  as  such.  Good  v.  Red  River  Valley  Co., 
12  N.  M.  245,  78  Pac.  46. 

39.  California. —  Butler  v.  Delafield,  1  Cal. 
App.  367,  28  Pac.  260. 

Florida. —  Martyn  v.  Arnold,  36  Fla.  446, 
18  So.  791. 

Illinois.—  Sandusky  v.  Sidwell,  173  111.  493, 
50  N.  E.  1003  [affirming  73  III.  App.  491]. 

Kentucky. —  Fox  v.  Blue  Grass  Grocery  Co., 
61  S.  W.  265,  22  Ky.  L.  Rep.  1695. 

Louisiana. —  Key  v.  Box,  14  La.  Ann.  497 ; 
McGehee  v.  McCord,  14  La.  362.  Compare 
Zacharie  v.  Blandin,  6  La.  193;  Phillips  xh 
Paxton,  3  Mart.  N.  S.  39. 

Minnesota. — Whittaker  v.  Collins,  34  Minn. 
299,  25  N.  W'.  632,  57  Am.  Rep.  55. 

New  rorZf.— Sparks  v.  Fogarty,  93  N.  Y. 
App.  Div.  472,  87  N.  Y.  Suppl.  648;  Bridge 
V.  Payson,  5  Sandf.  210  (actions  against  one 
partner  on  partnership  contracts  cannot  be 
decided  without  prejudice  to  the  rights  of 
others,  within  the  meaning  of  Code,  §  122, 
providing  that  in  such  cases  the  court  may 
determine  any  controversy  between  the  par- 
ties before  it)  ;  Hand  v.  Rogers,  16  Misc.  17, 
37  N.  Y.  Suppl.  657,  25  N.  Y.  Civ.  Proc.  254 
{affirming  14  Misc.  248,  35  N.  Y.  Suppl.  712]  ; 
Robertson  v.  Smith,  18  Johns.  459,  9  Am. 
Dec.  227.  Compare  Hawks  v.  Munzer,  2  Hill 
200. 

Oklahoma. — -Cox  v.  Gille  Hardware,  etc., 
Co.,  8  Okla.  483,  58  Pac.  645. 

Pennsylvania. —  Alexander  v.  McGinn,  3 
Watts  220;  Daniel  v.  Lance,  29  Pa.  Super. 
Ct.  454  (applying  Act  of  April  14,  1851,  §  13 
(Pamphl.  Laws  612)  ;  Hoffman  v.  Galland,  1 
Leg.  Rec.  16  (such  joinder  cannot  be  required 
where  defendants  have  failed  to  file  a  list 
of  the  names  of  the  several  members  of  the 
firm  as  required  by  statute). 

Rhode  Island. —  Nathanson  V.  Spitz,  19 
R.  I.  70,  31  Atl.  690. 

Vermont. —  Lewis  v.  Crane,  78  Vt.  216,  62 
Atl.  60. 

[VI,  D,  2,  e] 
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nominal'"*  nor  a  dormant"  partner  is  a  necessary  party  defendant,  although  he 
may  be  joined  as  defendant.  When  all  partners  are  not  known  to  plaintiff  or 
when  one  of  the  members  of  a  firm  makes  a  contract  in  his  own  name,  and  credit 
is  upon  reasonable  grounds  given  to  one  alone,  he  alone  may  be  pursued,  and  the 
fact  that  others  were  associated  with  himisnot  sufficient  to  sustain  a  plea  in  abate- 
ment.'*'^  For  torts  committed  by  a  partner,  or  by  any  agent  for  whose  iriisconduct 
a  partnership  is  liable,  the  injured  party  may,  at  his  election,  sue  all  the  partners 
or  any  one  or  more  of  them.''^ 

d.  Making  a  Partner  Defendant  Who  Refuses  to  Be  a  PlaintifT.  Under  statu- 
tory provisions  in  some  states,  a  partner  who  refuses  to  be  a  plaintiff  in  an  action 


United  States. —  Barry  v.  Foyles,  1  Pet. 
311,  7  L.  ed.  157;  Johnson  v.  Byrd,  13  Fed. 
Cas.  No.  7,376,  Hempst.  434;  Norwood  v. 
Sutton,  18  Fed.  Cas.  No.  10,365,  1  Cranch 
C.  C.  327. 

England. —  Pierson  v.  Eobinson,  3  Swanst. 
158,  36  Eng.  Reprint  807. 

Canada. —  Brasserie  de  Beauport  v.  Dinan, 
14  Quebec  Super.  Ct.  284. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  369. 

When  by  statute  the  liability  of  partners 
has  been  made  several  as  well  as  joint,  a 
several  action  may  be  brought  against  any 
partner.  Clark  v.  Jones,  87  Ala.  474,  6  So. 
362;  Rabitte  v.  Orr,  83  Ala.  185,  3  So.  420; 
Cox  V.  Harris,  48  Ala.  538;  McCulloch  v. 
Judd,  20  Ala.  703;  Hicks  v.  Maness,  19  Ark. 
701;  Burgen  v.  Dwinel,  11  Ark.  314;  Hamil- 
ton V.  Buxton,  6  Ark.  24;  Chesley  v.  Riley, 
20  D.  C.  166;  Ryerson  v.  Hendrie,  22  Iowa 
480;  Crane  v.  Ring,  48  Kan.  58,  28  Pac. 
1010;  Williams  v.  Rogers,  14  Bush  (Ky.) 
776;  Gates  v.  Watson,  54  Mo.  585;  Griffin  v. 
Samuel,  6  Mo.  50;  Curran  i'.  W.  W.  Kendall 
Boot,  etc.,  Co.,  8  N.  M.  417,  45  Pac.  1120; 
Hanstein  v.  Johnson,  112  N.  C.  253,  17  S.  E. 
155;  Gratz  v.  Stump,  Cooke  (Tenn. )  494; 
People's  Nat.  Bank  v.  Hall,  76  Vt.  280,  56 
Atl.  1012. 

When  the  contract  on  behalf  of  the  firm 
recites  that  it  is  a  joint  and  several  obliga- 
tion, an  action  may  be  brought  against  any 
partner  individually.  Snow  v.  Howard,  35 
Barb.  (N.  Y.)  55;  Davis  v.  Golston,  53  N.  C. 
28 

40.  Hatch  V.  Wood,  43  N.  H.  633. 

41.  California. —  Tomlinson  v.  Spencer,  5 
Cal.  291. 

/izinois.— Goggin  v.  O'Donnell,  62  111.  66; 
Page  V.  Brant,  18  111.  37. 

Man/land. —  Hopkins  v.  Kent,  17  Md.  72; 
Mitchell  V.  Dall,  2  llarr.  &  G.  159. 

Minnesota. —  Wood  v.  Cullen,  13  Minn.  394. 

Mcrnda. —  Pinschower  v.  Hanks,  18  Nev. 
90,  1  Pac.  454. 

Nctu  y<)rk.—  ¥!or\h  v.  Bloas,  30  N.  Y.  374; 
Brown  v.  BiidHiill,  29  Barb.  549;  ITnrlbut  V. 
PoHt,  1  BoHW.  28;  AiTiold  MorriH,  7  Daly 
40S;  New  York  Dry  Dock  (Jo.  v.  Trcadwell, 
19  WcikI.  ri25. 

TficiiH. —  ■lacknoii  V.  Ah^xandiT,  H  'Tex.  109; 
MiiHtiTHon  V.  lIcitmRiin,  (Civ.  App.  1905) 
87  S.  W.  227;  DiivIh  i\  Biiigliam,  (('i'/,  A])p. 
1S9H)  4(1  S.  W.  H  IO. 

IhKilanil.— r.nhvuA  r.  I'lvill,  ('.  k  IVi.  358, 
0  M.'  &.  W.  297.  -11  K.  (!.  li.  198;  Swan  v. 
Htcclf.  7  KiiHl.  20!),  3  Sinilli  K.  H.  199,  H  l!fv. 
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Rep.  618;  Evans  v.  Drummond,  4  Esp.  89; 
Beckham  r.  Drake,  9  M.  &  W.  79  [affirmed 
in  7  Jur.  204,  12  L.  J.  Exch.  486,  11  M.  &  W. 
315] ;  Robinson  v.  Wilkinson,  3  Price  5.38,  18 
Rev.  Rep.  659;  Ew  p.  Hamper,  17  Ves.  Jr. 
403,  11  Rev.  Rep.  11.5,  34  Eng.  Reprint  156. 

Canada. —  Isbester  v.  Ray,  26  Can.  Sup. 
Ct.  79. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  370. 

But  compare  Ela  v.  Rand,  4  N.  H.  307; 
Alexander  v.  McGinn,  3  Watts  (Pa.)  220. 

A  judgment  will  bind  the  dormant  partner 
as  fully  as  though  made  a  party  to  the  rec- 
ord. Tynburg  v.  Cohen,  67  Tex.  220,  2  S.  W. 
734.    See  infra,  VI,  D,  9,  g. 

42.  California. —  Settembre  v.  Putnam,  30 
Cal.  490. 

Massachusetts. —  Sylvester  v.  Smith,  9 
Mass.  119. 

New  York. —  Cookingham  v.  Lasher,  1  Abb. 
Dec.  436,  2  Keyes  454,  31  How.  Pr.  637  note 
[affirming  38  Barb.  656] ;  Farwell  v.  Davis, 
66  Barb.  73;  Clark  v.  Holmes,  3  Johns. 
148. 

Ohio. —  Caldwell  v.  Devinney,  7  Ohio  Dec. 
(Reprint)  599,  4  Cine.  L.  Bui.  117. 

Tennessee. —  See  Brownlee  v.  Lobensteiu, 
(Ch.  App.  1897)  42  S.  W.  467. 

Vermont. —  Hagar  v.  Stone,  20  Vt.  106; 
Blin  V.  Pierce,  20  Vt.  25;  Cleveland  v.  Wood- 
ward, 15  Vt.  302,  40  Am.  Dec.  682;  Goddard 
V.  Brown,  11  Vt.  278. 

Soe  38  Cent.  Dig.  tit.  "Partnership," 
§  309. 

43.  California. —  Murphy  v.  Coppieters,  136 
Cal.  317,  08  Pac.  970. 

/ZZinois.— Stevens  r.  Faucet,  24  111.  483. 

j/oMfe.— McCrillis  v.  Hawes,  38  Me.  566. 

Maryland. —  Stockton  v.  Frey,  4  Gill  406, 
45  Am.  Dec.  138. 

Massaehnsclts. —  Patten  v.  Gurney,  17 
Mass.  182,  9  Am.  Dec.  141. 

'New  Jersey. —  Randolph  v.  Daly,  16  N.  J. 
Eq.  313. 

A'cfp  York. —  Roberts  v.  Johnson,  58  N.  Y. 
613;  Leslie  r.  Wiley,  47  N.  Y.  048;  llvdo  v. 
Lesser,  93  N.  Y.  Apji.  Div.  320,  87  N.  Y. 
Sui)i)l.  878;  llutton  v.  Murphy,  9  Misc.  151, 
29  N.  Y.  Suppl.  70. 

Norlli  Carolina. —  Mode  V.  Penland,  93 
N.  C.  292. 

Sonlh  Carolina. —  Biivdcld  r.  Cokcr.  73 
S.  C.  181,  53  S.  K.  170;  While  Smith,  12 
JJicli.  595. 

Mnqhind. —  IIikImoii  r.  RobiiiHon,  4  M.  &  S. 
475. 

See  38  (Viii,.  Dig.  tit.  "  Partnorship,"  §  309. 
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to  enforce  a  firm  claim  may  be  made  a  defendant.''*  But  the  fact  that  one  part- 
ner refuses  to  be  a  plaintiff  will  not  justify  bis  copartners  in  bringing  suit  in  their 
own  names  without  joining  him  as  defendant.^^ 

e.  Firms  With  Common  Members.  At  common  law  an  action  was  not  main- 
tainable between  partnerships  with  a  common  member,  for  the  same  person  could 
not  be  at  once  a  plaintiif  and  a  defendant  in  an  action  at  law.'"'  Equity,  how- 
ever, permitted  a  suit  under  such  circumstances;''^  and  statutes  in  many  juris- 
dictions authorize  such  actions.''^  Even  the  connnon-law  rule  does  not  preclude  a 
person  from  suing  a  firm,  upon  an  individual  transaction  witli  him,  simply  because 
a  member  of  the  defendant  firm  is  his  copartner.*^  Much  less  does  it  preclude  a 
partner  from  suing  one  who  has  indemnified  him  against  all  claims  owing  by  one 
firm  to  anotber  firm,  of  which  firms  he  is  a  common  member.™ 

f.  Intervention.  A  partner,''^  and  likewise  creditors  of  a  firm.^^  are  allowed  to 
intervene  as  defendants,  upon  sliowing  tliat  they  have  an  interest  in  the  litiga- 
tion, which  they  should  be  permitted  to  protect. 

g.  New  Parties  and  Ciiange  of  Parties.  The  courts  are  very  liberal,  especially 
under  modern  statutes,  in  permitting  the  introduction  of  new  parties,^^  or  the 
change  of  parties  by  striking  out  the  names  of  one  or  more,^''  or  the  substitution 
of  individuals  for  a  defendant  firm  or  corporation.^^ 


44.  See  the  statutes  of  the  different  states. 
And  see  Hill  f.  Marsh,  46  Ind.  218;  Cole  v. 
Eeynolds,  18  N.  Y.  74;  Schnaier  v.  Schmidt, 
13 'N.  Y.  Suppl.  728;  Hines  v.  Dean,  1  Tex. 
App.  Civ.  Cas.  §  690. 

45.  Freeman  v.  Abramson,  30  Misc.  (N.  Y.) 
101,  61  N.  Y.  Suppl.  839,  construing  Code 
Civ.  Proc.  §  448. 

46.  Taylor  v.  Thompson,  176  N.  Y.  168,  68 
N.  E.  240  [affirming  74  N.  Y.  App.  Div.  320, 
77  N.  Y.  Suppl.  438]  ;  Englis  v.  Furniss,  4 
E.  D.  Smith  {N.  Y.)  587,  2  Abb.  Pr.  333; 
Banks  v.  Mitchell,  8  Yerg.  (Tenn.)  Ill,  29 
Am.  Dec.  104;  Green  v.  Chapman,  27  Vt. 
236;  Bosanquet  v.  Wray,  2  Marsh.  319,  6 
Taunt.  597,  16  Eev.  Rep.  677,  1  E.  C.  L.  771. 

47.  Ford  v.  Stuart  Independent  Dist.,  46 
Iowa  294;  Crosby  V.  Timolat,  50  Minn.  171, 
52  N.  W.  526 ;  Ex  p.  Thompson,  3  Deac.  &  C. 
612,  1  Mont.  &  A.  312,  324. 

48.  See  the  statutes  of  the  different  states. 
And  see  the  following  cases : 

Alabama. — Alexander  i".  Jones,  90  Ala. 
474,  7  So.  903. 

Mississippi. —  Morris  v.  Hillery,  7  How. 
61. 

New  York. —  Cole  v.  Ee\Tiolds,  18  N.  Y. 
74;  Schnaier  r.  Schmidt,  '13  N.  Y.  Suppl. 
725  [affirmed  in  128  N.  Y.  683,  29  N.  E. 
149]. 

Ohio. —  Gibson  v.  Ohio  Farina  Co.,  2  Disn. 
499. 

Pennsylvania. —  Pennock  v.  Swayne,  6 
Watts  &  S.  239. 

49.  Moore  v.  Gano,  12  Ohio  300;  Jungk  v. 
Reed,  9  Utah  49,  33  Pae.  236. 

50.  Emerson  v.  Torrey,  10  Vt.  323. 

51.  Peck  v.  Parchem,  52  Iowa  46,  2  N.  W. 
597;  A.  E.  Johnson  Co.  r.  White,  78  Minn. 
48.  80  N.  W.  838;  Caviness  v.  Black,  (Tex. 
Civ.  App.  1895)  33  S.  W.  712;  Elliott  v. 
Espenhain,  59  Wis.  272,  18  N.  W.  1. 

52.  Conant  v.  Frary,  49  Ind.  530,  interven- 
tion by  creditors  in  a  suit  to  foreclose  mort- 
gage on  firm  realty,  made  by  one  partner  to 
secure  his  individual  debt. 


53.  Stuart  v.  Corning,  32  Conn.  105  (con- 
struing Rev.  St.  tit.  1,  §  51);  Tryon  v. 
Butler,  9  Tex.  553;  Frese  v.  Bachof,  9 
Fed.  Cas.  No.  5,110,  4  Blatclif.  432,  13  Off. 
Gaz.  635.    But  compare  Wilson  v.  Wallace, 

8  Serg.  &  R.  (Pa.)  53,  54  (holding  that 
after  action  brought  by  one  of  several  part- 
ners for  goods  sold  by  the  firm,  the  names 
of  the  other  partners  cannot  be  added  by 
amendment.  The  court  said:  "It  is  not  an 
informality  afiecting  the  merits  of  the  con- 
troversy, which,  under  the  act  [Mar.  21, 
1806]  courts  may  amend;  for  it  has  been 
often  decided,  that  this  power,  extensive  as 
it  is,  does  not,  under  the  name  of  amend- 
ment, authorize  an  alteration  or  change  of 
the  cause  of  action,  though  it  does  every 
defective  statement  of  it " )  ;  Dougart  v. 
Desangle,  10  Rob.  (La.)  430. 

54.  Lansburg  v.  Cohen,  52  Ala.  180; 
Hamill  v.  Ashley,  11  Colo.  180,  17  Pac.  502 
(construing  Code  Civ.  Proc.  §§  78,  81]; 
Bull  Lambson,  5  S.  C.  288  (construing 
Code,  §  296 )  ;  Brown  v.  Pickard,  4  Utah  292, 

9  Pac.  573,  11  Pae.  512. 

55.  McCaskey  v.  Pollock,  82  Ala.  174,  2  So. 
674  (action  against  individual  partners 
changed  into  action  against  firm  as  such)  ; 
Cowan  V.  Leming,  111  Mo.  App.  253,  85  S.  W. 
953;  New  York  State  Monitor  Milk  Pan  Co. 
V.  Remington's  Agricultural  Works,  25  Hun 
(N.   Y. )    475    (action   against  corporation 

changed  into  action  against  individuals  as 
copartners)  ;  Tibbs  IJ.  Parrott,  23  Fed.  Cas. 
No.  14,022,  1  Cranch  C.  C.  177  (substitution 
of  individual  members  for  firm,  as  parties 
plaintiff) . 

The  power  of  permitting  amendments  will 
not  be  extended  to  allow  the  substitution,  as 
defendant,  of  an  entirely  different  firm,  of 
which  one  of  the  original  parties  defendant 
is  a  member  (Howes  v.  Patterson,  76  Ga. 
689)  ;  nor  to  change  an  action  by  a  firm 
"  for  the  iise  of "  one  partner,  on  notes  pay- 
able to  the  firm's  order,  into  an  action  by 
such  partner,  without  any  showing  as  to 
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h.  Change  or  Dissolution  of  Firm  Pending  Suit.  Upon  the  death  of  a  ))art- 
ner,  the  survivors  liave  the  exchisive  I'ight  aiid  duty  to  settle  up  the  liruj's 
iifiaii-s.''^  Heuce  if  a  partner  dies,  pending  a  suit  at  law,  bj  tlie  pai'tiiei'ship,  tlie 
survivors  may  continue  the  suit,  if  the  cause  of  action  survives,  without  joining 
the  personal  representative  of  tlie  deceased,  and  by  a  suggestion  of  the  death  upon 
tlie  record/'^  So  if  a  defendant  partner  dies,  pending  a  suit  at  law,  it  may  pi-oceed 
against  the  surviving  partners,  upon  a  like  suggestion  of  the  death  upon  the 
record.^^    Where  a  jjartner  voluntarily  dissolves  his  connection  with  the  partner- 


whether  he  or  the  firm  is  tlie  owner  of  the 
notes  by  indorsement  or  assignment  (Norria 
V.  Pollard,  75  Ga.  358). 

56.  See  infra,  VIII. 

57.  Alabama. —  Davis  v.  Davis,  93  Ala. 
173,  9  So.  736;  Phcenix  Ins.  Co.  v.  Moog, 
81  Ala.  335,  1  So.  108;  Davidson  v.  Weems, 
58  Ala.  187;  Baldwin  v.  Stebbins,  Minor  180, 
where  a  writ  is  sued  out  in  the  name  of  two 
partners  and  the  declaration  is  filed  by  one 
as  survivor,  there  is  a  sufiicient  showing  of 
the  death  of  the  other. 

Georgia. —  Guill  v.  Pierce,  78  Ga.  49  (a 
judgment  may  be  amended  nunc  pro  tunc 
in  the  name  of  the  survivor)  ;  Atlanta  v. 
Dooly,  74  Ga.  702. 

/Hinois.— Roberts  v.  Stigleman,  78  111.  120; 
Finnegan  v.  Allen,  60  111.  App.  354. 

Indiana. —  Newman  v.  Gates,  (App.  1903) 
67  N.  E.  468. 

Kentucky. —  Byrne  v.  Schwing,  6  B.  Mon. 
199. 

Maryland. —  Keirle  v.  Shriver,  11  Gill  &  J. 
405,  it  is  error  to  make  the  administrator 
of  a  deceased  partner  a  party. 

Missouri. —  State  v.  Stratton,  110  Mo.  426, 
19  S.  W.  803;  Matney  v.  Gregg  Bros.  Grain 
Co.,  19  Mo.  App.  107,  under  Rev.  St.  §§  60, 
62,  the  administrator  of  deceased  may  con- 
tinue the  action,  if  surviving  partners  fail 
to  give  the  required  bond. 

Nehraska. — O'Shea  v.  Kavanaugh,  65  Nebr. 
639,  91  N.  W.  578;  Union  Pac.  R.  Co.  v. 
Metcalf,  50  Nebr.  452,  69  N.  W.  961. 

New  ror/c— Preston  v.  Fitch,  137  N.  Y. 
41,  33  N.  E.  77  [reversing  19  N.  Y.  Suppl. 
849];  Shale  r.  Schantz,  35  Hun  622  (an  ac- 
tion of  slander  brought  by  the  firm  svirvives 
the  death  of  a  member)  ;  Latz  v.  Blumen- 
thal,  50  Misc.  407,  100  N.  Y.  Suppl.  527  [af- 
firmed in  110  N.  Y.  App.  Div.  914,  101  N.  Y. 
Suppl.  1128]  ;  Callanan  r.  Keeseville  R.  Co., 
48  Misc.  476,  95  N.  Y.  Suppl.  513;  Lachaiso 
V.  Libby,  13  Abb.  Pr.  6,  21  How.  Pr.  362; 
Taylor  'v.  Cliureh,  9  How.  Pr.  190. 

Ohio. —  Pennsylvania  F.  Ins.  Co.  v.  Carna- 
han,  19  Ohio  C'ir.  Ct.  97,  10  Ohio  Cir.  Dec. 
225. 

Pennsylvania. —  Struthers  v.  Peacock,  3 
Wkly.  Notes  Cas.  517,  an  action  by  a  firm 
for  \ih('.\  does  not  abate  by  the  doalli  of  one 
of  ilie  partners. 

lUioih:  /nIiiiiiL — Tucker  v.  Providence,  etc., 
R.  Va,.,  IK  R.  1.  .322,  27  Atl.  'MH,  liolding  tliiit 
an  iictioii  for  diHcriniination  in  fii'iglit  rid-cH 
docH  not  aliiilc. 

TcrdH. —  Diiiiiriiui  /•.  ( 'olcDian,  5!)  Tex.  100 
( pcM-Hoiial  rfprcHciil.ati  ve  not  a  ncccHsary 
party);  finntcr  r.  .Jai'viH,  25  Tex.  5H1  (lli'c 
reiiri'Hcntal i ve  (jf  ii  dcci'iiHcil  parliu'i-  will  ln' 
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made  a  party  on  motion  of  either  defendant 
or  surviving  plaintiff). 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  375. 

It  is  only  in  exceptional  cases  that  the 
representative  of  the  deceased  partner  can 
be  made  a  party  litigant,  in  the  place  of  the 
deceased.  Ex  p.  Ware,  48  Ala.  223;  Travis 
V.  Tartt,  8  Ala.  574  (under  a  statute  allow- 
ing suit  against  either  partner  for  firm  debts 
the  personal  representative  may  be  made  a 
party)  ;  Pearce  v.  Bruce,  38  Ga.  444;  Watson 
V.  White,  152  111.  364,  38  N.  E.  902  (on  the 
revival  of  a  suit  brought  by  deceased  for  the 
specific  performance  of  a  contract  in  which 
his  firm  had  a  beneficial  interest,  his  repre- 
sentatives, devisees,  and  surviving  partners 
may  be  joined  as  plaintifi's)  ;  Ballance  v. 
Samuel,  4  111.  380  (a  writ  of  attachment 
against  partners,  levied  on  the  real  estate  of 
one  of  them,  cannot  be  revived  against  his 
representatives)  ;  Hackett  v.  Belden,  10  Abb. 
Pr.  N.  S.  (N.  Y.)  123  [affirmed  in  47  N.  Y. 
624]  (where  a  judgment  recovered  by  two 
partners  has  been  satisfied  as  to  one  and  not 
as  to  the  other,  the  action  may  be  contin- 
ued upon  the  latter's  decease,  against  the 
representative)  ;  Blackman  v.  Green,  17  Tex. 
322  (where  both  partners  die  pending  suit 
the  representatives  of  both  may  be  made  par- 
ties plaintiff)  ;  Wilson  v.  Seligman,  30  Fed. 
Cas.  No.  17,832a,  10  Reporter  651. 

58.  Alabama. —  Culhun  v.  Batre,  1  Ala. 
120. 

Florida. —  Bucki  v.  Cone,  25  Fla.  1,  G  So. 
160,  action  of  tort  does  not  abate. 

/otL-a.— Childs  v.  Hyde,  10  Iowa  294,  77 
Am.  Dec.  113. 

Nehraslca.—  ls.mg  v.  Bell,  13  Nebr.  409,  14 
N.  W.  141,  action  against  partners  as  saloon- 
keepers for  injuries  caused  by  the  sale  of 
liquor  docs  not  abate. 

New  rorA'.— Merrill  v.  Blanchard,  7  N.  Y. 
App.  Div.  167,  40  N.  Y.  Suppl.  48  [affirmed 
in  151  N.  Y.  045,  45  N.  E.  1133,  15.!  N.  ^. 
082,  ,52  N.  E.  1125]. 

Pennsylvania. — Scrrill  r.  Dcnman,  Brightly 
N.  P.  65,  if  the  deceased  was  the  only  inxrt- 
ner  suninioned  or  appearing  in  the  action  it 
may  proceed  against  his  representatives. 

South  Carolina. —  Sullivan  r.  Susong,  40 
S.  C.  154,  18  S.  E.  268. 

Tennessee. —  Hammond  r.  St.  John,  4  Yerg. 
107. 

7V.m.s.— Blum  r.  Goldman,  66  Tex.  621,  1 
S.  W.  809  ( i)lii,in( ill"  nuvy  liiivo  (he  cause  con- 
liiuu'd  ngniiiHl^  ri'|)reH(Mil  m  I  ive  of  the  de- 
ceased i)arln<'i  );  Davis  r.  SchulVner,  3  Tex. 
Civ.  App.  121.  22  S.  W.  822. 

\'ii'<liiiia. —  'i'ownes  r.  Bircliett,  12  Leigh 
173. 
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ship  pending  a  suit  he  is  still  a  party  to  the  record.^^  And  where  after  a  suit  is 
brought  by  partners  one  of  them  sells  his  interest  to  his  partner  tliis  does  not 
necessitate  a  change  of  parties.^" 

i.  Miscellaneous,  Persons  not  interested  in  the  result  thereof  are  of  course 
not  necessary  parties  to  an  action  to  which  a  partnership  or  a  inember  thereof  is 
a  pai'ty/'  The  wives  of  partners  are  not  necessary  parties  defendant  in  an  action 
to  foreclose  a  lien  on  linn  real  estate  for  a  firm  del)t ;  ^'^  nor  are  the  heirs  of  a 
deceased  pai-tner  in  an  action  to  set  aside  as  in  fraud  of  the  grantor's  creditors  a 
conveyance  to  a  firm  in  payment  of  a  firm  debt.*^^  The  assignee  of  an  insolvent 
partner  cannot  either  alone  or  jointly  with  the  other  partners  bring  an  action  to 
recover  a  debt  due  to  the  firm  ;  but  such  insolvent  partner  may,  with  the  assignee's 
assent,  join  his  copartner  in  maintaining  sncli  an  action."* 

3.  Process,  Appearance,  Discontinuance,  and  Dismissal  —  a.  Form  of  Process,"' 
In  the  absence  of  special  statutory  provisions  on  the  subject,  the  sunnnons  or 
other  process  instituting  an  action  by  or  against  a  firm  should  contain  the  names 
of  all  the  partners,  although  it  need  not  describe  them  as  partners.""  A  warrant 
is  not  the  proper  process  against  a  firm,  where  it  would  not  lie  against  the  members 
thereof  individually."^ 

b.  Service  of  Process  in  General."^  At  common  law  service  of  process  on  one 
of  the  partners  was  woi  equivalent  to  service  on  all,  and  service  on  each  partner 
was  necessary  before  judgment  could  be  taken  against  the  firm."^    Courts  of 


'Wisconsin. —  Sherman  v.  Kreul,  42  Wis.  33, 
the  representative  of  the  deceased  partner 
may  obtain  leave  to  defend. 

United  States. —  Troy  Iron,  etc.,  Factory 
V.  Winslow,  24  Fed.  Cas.  No.  14,199,  1  Ban. 
&  A.  98,  11  Blatchf.  513. 

England. —  Ellis  v.  Wadeson,  [1899]  1 
Q.  B.  714,  68  L.  J.  Q.  B.  604,  80  L.  T.  Eep. 
N.  S.  508,  47  Wkly.  Rep.  420. 

59.  Robinson  Bank  v.  Miller,  47  111.  App. 
310;  Scott  V.  Beard,  5  Kan.  App.  560,  47 
Pac.  986;  Ayi-ault  v.  Chamberlin,  20  Barb. 
(N.  Y.)  83. 

60.  Evans  )•.  Reeves,  6  Tex.  Civ.  App.  254, 
26  S.  W.  219. 

61.  Tobey  v.  McFarlin,  115  Mass.  98;  Sal- 
ter V.  Krueger,  65  Wis.  217,  20  N.  W.  544. 

6S.  Harrington  v.  Johnson,  10  Wash.  542, 
39  Pac.  141. 

63.  Folsom  r.  Detrick  Fertilizer,  etc.,  Co., 
85  Md.  52,  36  Atl.  446. 

64.  Wonson  v.  Pew,  148  Mass.  299,  19 
N.  E.  522,  construing  Pub.  St.  c.  157,  §§  46, 
51. 

65.  See,  generally.  Process. 

66.  Alabama. —  Tarlton  v.  Herbert,  4  Ala. 
359. 

Connecticut. —  Maritime  Bank  v.  Rand,  24 
Conn.  9,  a  writ  against  an  individual  "  doing 
business  under  the  name  and  firm  of,"  etc.,  is 
not  a  writ  against  a  partnership  so  as  to  per- 
mit amendment  by  the  insertion  of  the  names 
of  others  as  copartners. 

Georj/m.— Gillett  v.  Walter,  74  Ga.  291. 
And  see  Printup  v.  Turner,  05  Ga.  71,  hold- 
ing that  by  reason  of  a  statutory  provision 
process  need  not  be  prayed  against  all  the 
partners  in  order  to  bind  their  interest  in 
partnership  effects. 

Pennsyh-ania. —  Jones  r.  Fegely,  4  Phila.  1. 

Texas. —  Lash  v.  Morris  County  Bank, 
(Civ.  App.  1899)  54  S.  W.  806.  Compare 
Andrews  v.  Ennis,  16  Tex.  45,  holding  that 


under  a  statutory  provision  the  citation  may 
be  in  the  firm-name,  if  the  individual  names 
of  the  partners  appear  in  the  petition. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  276. 

67.  Faulkner  v.  Whitaker,  15  N.  J.  L. 
438. 

68.  See,  generally.  Process. 

69.  Kentucky. —  Rice  v.  Doniphan,  4  B. 
Hon.  123. 

Mississippi. —  Demoss  v.  Brewster,  4  Sm. 
&  M.  661. 

Pennsylvania. —  Pennock  v.  Swayne,  6 
Watts  &  S.  239;  Batdorf  v.  Shaffer,  15  Pa. 
Dist.  780;  Cover  v.  Brown,  7  Pa.  Dist.  19. 

Vermont. —  People's  Nat.  Bank  v.  Hall,  76 
Vt.  280,  56  Atl.  1012. 

England. —  Adam  v.  Townend,  14  Q.  B.  D. 
103;  Jackson  v.  Litchfield,  8  Q.  B.  D.  474, 
51  L.  J.  Q.  B.  327,  46  L.  T.  Rep.  N.  S.  518, 
30  Wkly.  Eep.  531;  Moredon  v.  Wyer,  6  M. 
&  G.  278,  46  E.  C.  L.  278 ;  Young  v.  Goodson, 
2  Russ.  255,  3  Eng.  Ch.  255,  38  Eng.  Reprint 
331. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  377;  infra,  VI,  D,  9,  c;  and  Judgments, 
23  Cyc.  693. 

Where  one  partner  is  without  the  state 
service ,on  the  other  partner  will  be  siifficient 
to  bind  the  firm,  where  a  trustee  suit  is 
against  the  firm ;  but  time  will  be  allowed  the 
person  summoned  to  ascertain  from  liis  part- 
ner as  to  the  state  of  any  claim  between  the 
firm  and  the  principal  debtor  and  whether  the 
same  has  been  paid  or  not.  Atkins  v.  Pres- 
cott,  10  N.  H.  120. 

In  Louisiana  service  of  process  in  an  action 
against  an  ordinary  or  particular  partnership 
must  be  made  on  each  and  every  partner. 
Le  Blanc  v.  Marsoudet,  25  La.  Ann.  464; 
Ridge  V.  Alter,  14  La.  Ann.  866;  Dougart  v. 
Desangle,  10  Rob.  430;  McGeliee  v.  McCord, 
14  La.  362.  But  during  the  existence  of  a 
commercial  partnership,  service  on  one  of  the 
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equity,  liowever,  permitted  suits  to  be  prosecuted,  and  a  decree  to  be  obtained 
for  a  firm  debt,  wlieii  service  of  process  had  been  made  upon  the  resident  part- 
ners, and  tlie  others  were  out  of  the  jurisdiction,  or  could  not  be  found.™  In 
many  jurisdictions  it  is  now  provided  that  actions  may  be  instituted  against  part- 
nerships, by  service  of  process  upon  any  partner  and  judgment  rendered  wliich 
is  enforceable  against  firm  property,  and  against  the  separate  property  of  tlie 
partners  served.'"  In  some  jurisdictions  statutes  provide  for  the  service  of  proc- 
ess, in  suits  against  a  partnership  by  leaving  a  copy  at  its  nsual  place  of  business 
with  one  of  its  members,  or  with  its  clerk  or  general  agent,  or  other  specified 
person. '^^ 

e.  Sepviee  by  Publication/''  Statutes  in  many  jurisdictions  provide  for  the 
service  of  non-resident  partners  by  publication.''* 

d.  Acknowledgment  and  Proof  of  ServieeJ^    An  acknowledgment  of  service 


members  of  the  firm  is  good  against  all.  Levy 
V.  Rich,  106  La.  243,  30  So.  377;  Anderson 
V.  Arnette,  27  La.  Ann.  237 ;  Kearney  v.  Fen- 
ner,  14  La.  Ann.  870;  Gaiennie  v.  Akin,  17 
La.  42,  36  Am.  Dec.  604 ;  Liverpool,  etc.,  Nav. 
Co.  V.  Agar,  14  Fed.  615,  4  Woods  201.  Serv- 
ice at  the  house  of  one  member  of  a  com- 
mercial firm  on  a  person  not  a  clerk  or  agent 
of  the  firm  is  insufficient.  Abat  v.  Holmes,  8 
Mart.  N.  S.  145.  Where  a  defendant  is  sued 
as  a  silent  partner  in  a  commercial  firm, 
service  of  process  on  the  clerk  of  the  firm 
is  not  sufficient.  Ridge  v.  Alter,  14  La.  Ann. 
860. 

In  Canada  it  has  been  held  that  the  service 
of  a  commercial  partnership  at  its  business 
office,  the  bailifl'  speaking  to  a  reasonable 
person,  is  a  service  as  well  of  the  firm  as  of 
each  of  the  partners  individually.  Sykes  V. 
Dillon,  28  Quebec  Super.  Ct.  230. 

70.  Leese  r.  Martin,  L.  R.  13  Eq.  77;  Dar- 
went  V.  Walton,  2  Atk.  510,  26  Eng.  Reprint 
707;  Kinder  v.  Forbes,  2  Beav.  503,  9  L.  J. 
Ch.  288,  17  Eng.  Ch.  503,  48  Eng.  Reprint 
1277 ;  Carrington  v.  Cantillon,  Bunb.  107 ; 
Henderson  v.  Campbell,  34  L.  J.  Ch.  666,  13 
Wkly.  Rep.  704;  Snow  v.  Hoke,  10  L.  J.  Ch. 
178;  Coles  V.  Gurncy,  1  Madd.  187,  56  Eng. 
Reprint  70;  Birdwood  v.  Hart,  3  Price  176; 
Hamilton  Bank  v.  Blakeslee,  9  Ont.  Pr.  130. 

71.  See  the  statutes  of  the  different  states. 
And  see  the  following  cases; 

Alahuriia. —  Bowin  v.  Sutherlin,  44  Ala. 
278 ;  Cox  V.  Cox,  2  Port.  533,  under  the  act 
of  1807  service  of  notice  of  taking  depositions 
is  KulTicitint  if  served  on  one  partner. 

Florida. —  Orlando  First  Nat.  Bank  v. 
Grcig,  43  Fla.  412,  31  So.  239. 

Jowa. —  Nixon  v.  Downey,  42  Iowa  78; 
Brydolf  v.  Wolf,  32  Iowa  509;  Gregory  v. 
lliirmon,  10  Iowa  445;  Saunders  v.  Bentloy, 
H  Iowa  510;  Walker  v.  Clark,  8  Iowa  474. 

I<<ntuckii. — ^  Fr)x  V.  Blue-Grass  Grocery  Co., 
fl!)OI)  6()'S.  W.  414,  liiiiiliiig  Code  Civ.  Proe. 
S  51  ((i),  to  pa)tii(MHliii)H  nil  of  wIioho  mem- 
Ikth  art!  non-reHidciits. 

Mansfirhunctls. —  Parker  v.  Danforth,  10 
MiiHH.  29!). 

NrhvdKka. —  Rowland  r.  Slicphard,  27  Nebr. 
4  94,  43  N.  W.  .'Ml. 

Nriii  York. —  |i"('l(lirian  v.  ^\i'\x.tA,  43  Mine. 
392,  H7  N.  Y.  Snppl.  538;  Miuiedy  v.  MayciH, 
4.'i  Mi-ic.  380,  H7  N.  Y.  Sni)i)l.  47l';  Kirkbrido 
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V.  Wilgus,  37  Misc.  519,  75  N.  Y.  Suppl. 
1036;  Staiger  v.  Theiss,  19  Misc.  170,  43 
N.  Y.  Suppl.  292. 

Oklahoma. —  Symms  Grocer  Co.  Burn- 
ham,  6  Okla.  618,  52  Pac.  918. 

Texas. —  Rhodius  V.  Storey,  1  Tex.  App. 
Civ.  Cas.  §  336. 

'Wisconsin. —  Young  v.  Krueger,  92  Wis. 
361,  66  N.  W.  355. 

United  States. — U.  S.  v.  American  Bell  Tel. 
Co.,  29  Fed.  17,  limiting  the  Ohio  statutes  to 
operation  against  a  firm  and  the  partners 
residing  within  the  state. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  377  ; 
and  infra,  VI,  D,  9,  c. 

72.  See  the  statutes  of  the  different  juris- 
dictions. And  see  Hanna  v.  Emerson,  45  Nebr. 
708,  64  N.  W.  229  [overruling  Morrissey  v. 
Schindler,  18  Nebr.  672,  26  N.  W.  476]  ;  Her- 
ron  V.  Cole,  25  Nebr.  692,  41  N.  W.  765; 
Gradv  v.  Gosline,  48  Ohio  St.  665,  29  N.  E. 
768 ; "  Coughlin  v.  Pinkerton,  41  Wash.  500, 
84  Pac.  14;  In  re  Grossmayer,  177  U.  S.  48, 
20  S.  Ct.  535,  44  L.  ed.  665;  Ralya  Market 
Co.  V.  Armour,  102  Fed.  530;  Mitchell,  etc., 
Furniture  Co.  v.  Sampson,  40  Fed.  805;  Pol- 
lexfen  v.  Sibson,  16  Q.  B.  D.  792,  55  L.  J. 
Q.  B.  294,  54  L.  T.  Rep.  N.  S.  297,  34  Wkly. 
Rep.  534;  Ex  p.  Y'oung,  19  Ch.  D.  124,  51 
L.  J.  Ch.  141,  45  L.  T.  Rep.  N.  S.  493,  30 
Wklv.  Rep.  330;  Gibson  r.  Le  Temps  Pub. 
Co., '6  Ont.  L.  Rep.  090;  Underwood  v.  Ma- 
lone,  10  Quebec  Super.  Ct.  435. 

73.  See,  generally,  Process. 

74.  See  the  statutes  of  the  different  states. 
And  see  Tabler  r.  Mitchell,  62  Miss.  437; 
Nye  V.  Rutherford,  8  Ohio  Dec.  (Reprint) 
224,  0  Cine.  L.  Bui.  378 ;  IMartin  v.  Burns,  80 
Tex.  676,  16  S.  W.  1072;  Likens  v.  Mc- 
Corniiek,  39  Wis.  313,  where,  after  order  of 
imblieation,  a  single  copy  of  summons  and 
coni])la.iiit  was  mailed  to  defendants  by  tlieir 
firni-nanie,  giving  only  the  initials  of  tlicir 
cliristian  names  wliich  were  known  to  plain- 
tiff,  aiul  ])ersonal  service  outside  the  state 
was  afterward  liad  on  one  defendant,  no  at- 
tempt being  ninde  to  serve  the  other,  it  was 
held  not  a  sullicient  coinj)liance  with  the 
statute. 

75.  See,  generally,  PnoOKHS. 

As  to  sulficicncy  of  return  see  Peel  r.  Bry- 
Hon,  72  Gil.  .'i;!!  ;  Denioss  /'.  Brewster,  4  Sm. 
&  M.  (Misii.)  (1(11. 
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of  a  writ  by  one  partner  is  binding  on  the  firm,''''  when  sncli  acknowledgment  is 
made  by  one  partner  in  the  presence  of  the  other  and  with  iiis  consent."  The 
affidavit  of  one  serving  a  summons  that  tlie  persons  served  are  members  of  the  firm 
named  therein  as  defendant  is  sufficient  to  confer  jurisdiction  over  such  persons.™ 

e.  Appearance.™  One  partner  has  no  implied  autliority  to  enter  an  appear- 
ance in  a  suit  for  a  copartner  but  actual  autliority  may  be  presumed  from  the 
facts  in  a  particular  case.^'  Tlie  voluntary  appearance  of  a  partner  in  a  suit 
against  the  firm  may  be  entered  at  any  time.^^  Such  appearance  amounts  to 
waiver  of  objections  to  the  form  of  service,  or  to  irregularities  in  the  process,^^ 
but  not  to  the  lack  of  the  court's  jurisdiction  of  the  subject-matter  of  the  action.^^ 

f.  Diseontinuanee  op  Dismissal.  Where  several  persons  are  sued  as  partners 
the  action  may  be  discontinued  at  any  time  as  to  those  defendants  who  are  not 
partners.^^  An  action  against  a  partnersliip  may  be  discontinued  as  against  those 
partners  who  have  not  been  served  with  process.^^    In  most  jurisdictions  such  an 


As  to  acceptance  of  service  by  an  attorney 

see  Sullivan  v.  Susong,  40  S.  C.  154,  18  S.  E. 
2C8. 

76.  Bowin  v.  Sutlierlin,  44  Ala.  278 ;  Click 
v.  Click,  Minor  (Ala.)  79  [distinguished  in 
Clark  V.  Stoddard,  3  Ala.  36C].  But  see 
Duncan  v.  Tombeckbee  Bank,  4  Port.  (Ala.) 
181;  Demott  V.  Swaim,  5  Stew.  &  P.  (Ala.) 
293. 

Where  a  firm,  all  of  whose  members  live 
out  of  the  state,  are  summoned  as  trustees, 
and  one  of  the  members  comes  into  the  state 
and  signs  the  partnership  name  to  an  ac- 
knowledgment of  service  of  the  writ,  the  serv- 
ice is  insufficient.  Clark  v.  Wilson,  15  N.  H. 
150. 

77.  Freeman  v.  Carhart,  17  Ga.  348. 

78.  Gale  v.  Townsend,  45  Minn.  357,  47 
N.  W.  1064. 

79.  See,  generally.  Appearances. 

Appearance  by  partnership  and  by  mem- 
bers.—  A  general  appearance  made  by  de- 
fendants in  the  name  of  "  Turner  Casing 
Co.,"  a  copartnership  composed  of  four  mem- 
bers, is  not  only  an  appearance  by  the  com- 
pany, but  also  by  the  members  composing  it. 
Anglo-American  Packing,  etc.,  Co.  v.  Turner 
Casing  Co.,  34  Kan.  340,  8  Pac.  403. 

80.  Massachusetts. —  Phelps  v.  Brewer,  9 
Cush.  390,  57  Am.  Dec.  56. 

Neiu  York. —  Bean  v.  Mather,  1  Daly  440 ; 
Lyles  V.  Hagy,  2  N.  Y.  Wkly.  Dig.  287.  Com- 
pare Binney  v.  Le  Gal,  19  Barb.  592. 

Pennsylvania. —  See  Percival  v.  Fuller,  5 
Wkly.  Notes  Cas.  273. 

South  Carolina. —  Loomis  v.  Pearson,  Harp. 
470;  Haslet  v.  Street,  2  McCord  310,  13  Am. 
Dec.  724. 

Texas. —  Bright  ^\  Sampson,  20  Tex.  21. 

United  States. —  Hall  iK  Lanning,  91  U.  S. 
160,  23  L.  ed.  271;  Atchison  Sav.  Bank  v. 
Templar,  26  Fed.  580,  no  authority  after  the 
dissolution  of  the  firm. 

England. —  Munster  v.  Cox,  10  App.  Cas. 
680,  55  L.  J.  Q.  B.  108,  53  L.  T.  Rep.  N.  S. 
474,  34  Wkly.  Rep.  461. 

Canada. —  Mason  i\  Cooper,  15  Ont.  Pr. 
418 ;  Langman  v.  Hudson,  14  Ont.  Pr.  215. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  381. 

Compare  Bovce  v.  Watson,  3  J.  J.  Marsh. 
(Kv.)  498.  But  see  Southard  v.  Steele,  3 
T.  B.  Mon.  (Ky.)  435;  Bennett  v.  Stickney, 


17  Vt.  531,  holding  that  where  a  suit  is  com- 
menced against  a  partnership,  one  of  the 
partners  has  power  to  employ  an  attorney, 
and  that  an  a^jpearance  entered  by  the  at- 
torney so  employed  will  be  binding  and  con- 
clusive on  the  other  partners. 

Effect  of  appearance  by  one  partner. —  The 
entry  of  an  appearance  and  the  filing  of  a 
plea  by  one  member  of  the  firm  brings  the 
firm  into  court  for  the  purpose  of  adjudica- 
tion so  far  as  the  common  property  of  the 
partnership  is  concerned.  Sanger  v.  Overmier, 
C4  Tex.  57.  See  also  Phelps  v.  Brewer,  9 
Cush.  (Mass.)  390,  57  Am.  Dec.  56. 

Appearance  by  resident  partners  for  non- 
resident partners  binding  see  Marks  v.  For- 
dyce,  5  Ohio  Dec.  (Reprint)  81,  2  Am.  L. 
Rec.  392  [reversing  5  Ohio  Dec.  (Reprint) 
12,  1  Am.  L.  Rec.  257]. 

81.  Dennison  v.  Hyde,  6  Conn.  508  (where 
the  record  shows  an  appearance  and  answer 
by  one  partner  for  himself  and  his  copartner 
it  will  be  presumed  that  his  authority  was 
shown  to  the  satisfaction  of  the  lower  court)  ; 
Hollingsworth  v.  Atkins,  46  La.  Ann.  515,  15 
So.  77  (where  the  record  does  not  show  that 
an  appearance  was  the  act  of  one  partner  it 
will  be  presumed  to  be  the  act  of  the  partner- 
ship) ;  Tomlinson  v.  Broadsmith,  [1896]  1 
Q.  B.  386,  65  L.  J.  Q.  B.  308,  74  L.  T.  Rep. 
N.  S.  265,  44  Wkly.  Rep.  471 ;  Taylor  v.  Col- 
lier, 51  L.  J.  Ch.  853,  30  Wkly.  Rep.  701. 

82.  Oatis  V.  Brown,  59  Ga.  711;  State  v. 
Cloudt,  (Tex.  Civ.  App.  1904)  84  S.  W.  415, 
such  an  appearance  authorizes  a  judgment 
binding  the  firm  property  as  well  as  the  indi- 
vidual property  of  the  member  of  the  firm 
who  appeared. 

83.  Bowin  v.  Sutherlin,  44  Ala.  278;  Anglo- 
American  Packing,  etc.,  Co.  v.  Turner  Casing 
Co.,  34  Kan.  340,  8  Pac.  403 ;  Grieff  v.  Kirk, 
15  La.  Ann.  320;  Blue  Grass  Canning  Co.  v. 
Wardman,  103  Tenn.  179,  52  S.  W.  137 ;  Nel- 
son V.  Pastorino,  49  L.  T.  Rep.  N.  S.  564.  See 
also  Dennison  v.  Hyde,  6  Conn.  508. 

84.  Lackett  v.  Rumbaugh,  45  Fed.  23. 

85.  Wheeler  v.  Bullard,  6  Port.  (Ala.)  352; 
Johnson  v.  Green,  4  Port.  (Ala.)  127;  Stod- 
dart  V.  Van  Dyke,  12  Cal.  437.  See  also  Gaz- 
zam  V.  Bebee,  8  Port.  (Ala.)  49. 

86.  Nail  V.  Adams,  7  Ala.  475;  Clark  v. 
Stoddard,  3  Ala.  366;   Earbee  v.  Evans,  9 

[VI,  D,  3,  f] 


572    [30  Cyc] 


PABTNERSIUP 


action  may  be  dismissed  as  to  some  of  the  defendants  who  are  alleged  to  be  part- 
ners, witliont  affecting  the  right  to  proceed  against  the  others.^''  When  an  action 
is  properly  brought  against  a  tirin  and  its  members,  it  may  be  dismissed  as  to  the 
latter  without  defeating  it  as  to  the  foriner.^^  If  one  partner  only  answers,  and 
disproves  plaintiff's  case  against  the  partnership,  the  suit  must  be  dismissed  as  to 
all  members  of  the  firm,  although  some  have  defaulted  in  appearance.*'  A  dis- 
continuance by  one  partner  will  not  be  permitted,  if  he  is  acting  in  collusion  witli 
the  adverse  party,  to  a  copartner's  injury."" 

4.  Attachment  or  Garnishment  — a.  Right  and  Liability  of  Firm  or  Partners. 
The  right  of  a  partnership  to  sue  out  an  attachment  or  garnishment,^^  and  like- 
wise the  liability  of  a  partnership  or  of  the  members  thereof  to  have  this  remedy 
invoked  against  it  or  them,"^  is  to  be  determined  generally  by  the  statutes  in  force 
in  the  different  jurisdictions,  and  except  for  statutes  it  seems  that  an  attachment 
would  not  lie  against  a  partnership  or  any  member  thereof  for  a  partnership  debt.** 

b.  Grounds  For  Proceeding  and  Property  Subject.  The  most  common  grounds 
for  attachment  are  the  absconding  or  non-residence  of  the  debtor,  or  the  removal 
or  transfer  of  his  property  in  fraud  of  his  creditors."^  In  the  case  of  partner- 
ships, it  is  generally  held  tliat  the  absconding  or  non-residence  of  some  of  the  part- 
ners will  not  authorize  an  attachment  of  the  firm  property,  when  the  other  part- 
ners remain  residents  and  carry  on  the  firm  business  within  the  state.^^  Whether 


Port.  (Ala.)  295;  Lyons  v.  Jackson,  1  How. 
(Miss.)  474;  Moore  v.  Otis,  18  Mo.  118; 
Hawkins  v.  Tinnen,  10  Tex.  188;  Scalfl  v. 
State,  31  Tex.  Civ.  App.  671,  73  S.  W.  441, 
96  Tex.  .559,  74  S.  W.  754. 

87.  Massachusetts. —  Taft  v.  Church,  164 
Mass.  504,  41  N.  E.  671. 

New  York. —  Eoot  v.  Herman,  2  N.  Y.  City 
Ct.  409. 

Tennessee. —  Link  v.  Allen,  1  Heisk.  318. 

Texas. —  Kingsland,  etc.,  Mfg.  Co.  v.  Mitch- 
ell, (Civ.  App.  1896)  30  S.  W.  757. 

Virginia. — ■  Brown  v.  Belches,  1  Wash.  9. 

West  Virginia. —  Car  Ion  v.  Euffner,  12 
W.  Va.  297. 

United  States. — Mason  v.  Connors,  129  Fed. 
831. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  382. 
Contra. —  Storm  v.  Roberts,  54  Iowa  677,  7 
N.  W.  124. 

88.  Frank  v.  Tatum,  87  Tex.  204,  25  S.  W. 
409  [reversing  (Civ.  App.  1893)  23  S.  W. 
311,  (Civ.  App.  1894)  26  S.  W.  900];  Bur- 
nett V.  Sullivan,  58  Tex.  535. 

89.  Phillips  V.  Hollister,  2  Coldw.  (Tenn.) 
209. 

90.  Arnold  v.  Greene,  15  R.  I.  348,  5  Atl. 
603.  Compare  Hoover  v.  Missouri  Pac.  R.  Co., 
(Mo.  1891)  10  S.  W.  480. 

91.  See,  generally.  Attachment;  Gar- 
nishment. 

92.  See  the  statutes  of  the  difTercnt  states. 
Am\  see  Renard  v.  Hai'goua,  2  .Dn(>r  (N.  Y.) 
540,  holding  tluit,  under  a  statute  authorizing 
attiicliiiient  in  favor  of  creditors  residing 
witliin  tiie  stale,  a  firm  is  ciititlod  to  the 
rcm(!dy  wliose  ])lace  of  Ijiisiness  is  in  the  stiito 
and  wliosc!  maiiiigiiig  jjartncrs  are  resideiitu, 
altlioiigh  (UK!  iiii'nihci-  tliercof  is  a  iion- 
rosident.  Tt  is  not,  r(!qiiiHite  that  all  the 
memherH  of  a  firm  doing  liMHincnn  in  New 
York  Hlionld  reside  (.Iicrcdn,  (o  a.nlliori/e  an 
iiKacIirnciil,  io  lie  inHucd  under  I  lie  Htatutn 
in  (li<  ir  f.ivor  I'or  a  (lcl)t  due  from  non-rosi- 

I  VI,  D,  8.  f| 


dent  debtors  on  a  contract  made  without  the 
state.    Renard  v.  Hargous,  13  N.  Y.  259. 

93.  See  the  statutes  of  the  different  states. 
And  see  Starr  v.  Mayer,  60  Ga.  546  (a  part- 
nership is  subject  to  attachment  at  the  in- 
stance of  its  creditors,  where  each  and  every 
member  of  the  firm  is  in  a  situation  that 
would  e.xpose  him  to  the  process  for  his  in- 
dividual debts,  at  the  instance  of  his  indi- 
vidual creditors)  ;  Williams  v.  Muthersbaugh, 
29  Kan.  730  (an  attachment  will  lie  against 
all  the  members  of  a  partnership  where  tlie 
grounds  for  attachment  apply  to  all  of  them 
and  will  lie  against  any  single  partner  where 
the  grounds  for  attachment  would  apply  to 
him  alone  or  to  him  and  others)  ;  Edwards 
V.  Hughes,  20  Mich.  289;  Cohen  v.  Gamble, 
71  Miss.  478,  15  So.  236  (under  the  Mis- 
sissippi statute  where  any  ground  for  attach- 
ment except  non-residence  exists  against  any 
partner  this  is  a  ground  for  attachment 
against  all).  See  also  Attachment,  4  Cyc. 
598;  Garnishment,  20  Cyc.  1029. 

94.  Williams  v.  Muthersbaugh,  29  Kan. 
730.    See  also  Leach  v.  Cook,  10  Vt.  239. 

95.  See  the  statutes  of  the  difl'erent  states. 
And  see  Attachment,  4  Cyc.  308. 

96.  Louisiana. —  Thomas  v.  Lusk,  13  La. 
Ann.  277;  Shirley  v.  The  Bride,  5  La.  Ann. 
200;  Munroe  v.  Frosh,  2  La.  Ann.  902,  963, 
where  a  firm  established  in  another  state 
keeps  one  partner  resident  within  the  juris- 
diction for  the  ])urpose  of  buying  goods,  its 
projx'rty  is  not  liable  to  attachment,  tlio 
conrt  saying:  "  Tlie  partnership  cannot  bo 
deemed  a  non-residont.  .  .  .  The  remedy  by 
ullacliinent  is  a  stringent  one;  it  has  always 
been  strictly  construed.  .  .  .  Its  object  was  to 
cnabh"  snitoi-s  in  our  courts  to  ccdlect  their 
di'bls  from  non-residents.  To  extend  the 
idniedy  to  the  ])reMent  vnw  would  lend  to 
]ira,(d,ieal  r(>sultn  highly  det, I'inientnl  to  cdin- 
iiHM'co."  'i'lie  ))j,i])ei'ly  of  a  foreign  (•otnniereial 
liri  r  the  intcrcHl,  of  a,  non-r("Hident  in  such 
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an  attachment  will  issue  against  a  non-resident  partner,  in  an  action  npon  a  firm 
claim,  the  other  partners  being  residents,  depends  npon  statutory  provisions.^'' 
Any  disposition  of  firm  property  by  the  firm,  or  by  a  partner  with  the  consent  of 
his  copartners,  which  amounts  to  a  fraud  upon  the  firm  creditors,  furnishes  ground 
for  attachment  against  the  firm.^^  Firm  property  is  of  course  attachable  in  behalf 
of  firm  creditors,'"^  and  the  separate  property  of  a  partner  is  attachable  in  a  suit 


firm,  may  be  attaclied.  Taylor  v.  Kehlor,  28 
La.  Ann.'  530;  Key  v.  Box,  14  La.  Ann.  497; 
Frost  V.  White,  14  La.  Ann.  140;  Barriore 
V.  McBean,  12  La.  Ann.  493;  Smith  v.  Elliott, 
3  Mart.  300. 

Maryland. —  See  Johnston  v.  Mathews,  32 
Md.  303,  holding  that  in  an  attachment 
against  an  absconding  partner,  for  tlie  re- 
covery of  a  partnersliip  debt,  the  other  mem- 
ber of  the  firm  having  been  summoned,  tlie 
assets  of  the  firm  cannot  be  attached  and 
condemned. 

New  Jersey. —  Hollingshead  v.  Curtis,  14 
N.  J.  L.  402. 

Neu)  3'o?7c.— Bogart  v.  Dart,  25  Hun  395 
(holding  that  the  fact  that  one  of  two  part- 
ners has  been  guilty  of  fraudulent  acts  and 
has  thereafter  absconded  from  the  state  will 
not  authorize  the  granting  of  an  attaclmient 
against  firm  property  where  it  appears  that 
the  other  partner  has  remained  in  the  state 
engaged  in  carrying  on  his  business,  and  has 
been  guilty  of  no  actual  misconduct.  In  such 
a  case  the  attachment  can  only  be  issued 
against  the  property  of  the  absconding  and 
guilty  party)  ;  Decker  v.  Bryant,  7  Barb.  182; 
Sears  v.  Gearn,  7  How.  Pr.  383;  In  re  Smith, 
16  Johns.  102. 

Pennsylvania. —  White's  Case,  10  Watts 
217.  But  see  Fretz  v.  Johnson,  15  Wkly. 
Notes  Cas.  208. 

Rhode  Island. —  Remington  v.  Howard  Ex- 
press Co.,  8  R.  I.  406. 

South  Carolina. —  Robinson  v.  Crowder,  1 
Bailey  185. 

Tennessee. —  Wallace  v.  Galloway,  5  Coldw. 
510. 

Vermont. —  Leach  v.  Cook,  10  Vt.  239. 

West  Virginia. —  Goodman  v.  Henry,  42 
W.  Va.  520,  26  S.  E.  528,  35  L.  R.  A.  847; 
Andrews  v.  Mundy,  36  W.  Va.  22,  14  S.  E. 
414. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  385. 

But  see  Sellew  v.  Clirisfield,  1  Handy  86,  12 
Ohio  Dec.  (Reprint)  41. 

Whether  debt  joint  or  several. —  Where  as 
at  common  law  partnersliip  debts  are  joint 
the  interest  of  a  non-resident  partner  in  a 
partnership  cannot  be  attached  for  a  part- 
nership debt,  where  one  of  the  partners 
resides  in  the  state  and  is  duly  served.  Whit- 
field r.  Hovey,  30  S.  C.  117,  8  S.  E.  840.  See 
also  Wiley  v.  Sledge,  8  Ga.  532.  But  where 
partnership  debts  are  both  joint  and  several 
an  attachment  mav  be  levied  on  partnership 
effects.  Green  v.  Payne,  1  Ala.  235 ;  Whitfield 
V.  Hovey,  30  S.  C.  117,  8  S.  E.  840. 

97.  See  the  statutes  of  the  different  states. 
And  see  the  following  eases: 

Alabama. —  Conklin  v.  Harris,  5  Ala.  213, 
attachment  allowed  because  liability  in  Ala- 
bama is  joint  and  several. 


Kentucky. —  Wilcox  v.  Carey,  9  Dana  297, 
attachment  allowed. 

New  Jersey. —  Hollingshead  v.  Curtis,  14 
N.  J.  L.  402,  attacliment  not  allowed. 

New  York. —  Staats  i>.  Bristow,  73  N.  Y. 
264;  Brewster  v.  Honigsburgcr,  2  Code  Rep. 
50;  In  re  Chipman,  14  Johns.  217  (attach- 
ment allowed  in  each  case)  ;  Robbins  v. 
Cooper,  6  Johns.  Ch.  186. 

Tennessee. —  McHaney  v.  Cawthorn,  4 
Heisk.  508,  attachment  allowed. 

See  38  Cent.  Dig.  tit.  •"  Partnership,"  §  385. 

98.  Illinois. —  Bryant  v.  Simoneau,  51  111. 
324;  Reynolds  v.  Radke,  112  111.  App.  575. 

Kentucky. —  Wilcox  v.  Carey,  9  Dana  297. 

Neio  York. —  Hirsch  v.  Hutchison,  3  N.  Y. 
Civ.  Proc.  106,  64  How.  Pr.  366;  Globe 
Woolen  Co.  v.  Carhart,  67  How.  Pr.  403. 
See  also  Citizens'  Bank  v.  Williams,  12  N.  Y. 
Suppl.  678.  Compare  Hoosiek  Falls  First 
Nat.  Bank  v.  Wallace,  4  N.  Y.  App.  Div.  382, 
38  N.  Y.  Suppl.  851  (fraud  not  shown)  ; 
Edick  V.  Green,  38  Hun  202. 

Tennessee. —  Johnson  v.  Rankin,  (Ch.  App. 
1900)  .59  S.  W.  038. 

Wtsconsi7i. —  Winner  v.  Kuehn,  97  Wis. 
394,  72  N.  W.  227. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  385. 

Compare  Wright  v.  Ewen,  19  Phila.  (Pa.) 
312,  24  Wklv.  Notes  Cas.  Ill;  Weir  Plow 
Co.  V.  Armentrout,  9  Tex.  Civ.  App.  117,  28 
S.  W.  1045,  29  S.  W.  405,  where  the  fraud 
charged  is  that  of  two  of  three  partners,  re- 
lating to  their  individual  interests  in  firm 
property,  this  does  not  justify  the  attach- 
ment of  the  property  against  the  firm. 

Assignment  reserving  benefits. —  It  is 
ground  for  attachment  against  a  firm  that 
the  debtors  are  making  an  assignment,  re- 
serving benefits  to  themselves  individually, 
and  authorizing  the  assignees  to  sell  on 
credit.  Ryhiner  v.  Ruegger,  19  111.  App. 
156. 

A  conveyance  by  a  partnership  of  partner- 
ship property,  to  the  partnership's  own  use, 

is  an  act  of  an  individual  partner,  sufficient 
to  sustain  an  attacliment  against  him  for  an 
individual  debt.  Fleisher  v.  Hinde,  (Mo. 
App.  1900)  93  S.  W.  1120. 

A  conversion  by  one  partner  will  not 
justify  the  attachment  of  the  firm  property  or 
the  propertv  of  the  other  partner.  Monette  v. 
Chardon,  16  Misc.  (N.  Y.)  165,  37  N.  Y. 
Suppl.  2. 

The  property  of  an  innocent  partner  is  not 

subject  to  attachment  at  the  instance  of  a 
firm  creditor  for  the  fraud  of  a  copartner. 
Worthley  v.  Goodbar,  53  Ark.  1,  13  S.  W. 
216.  See  also  Lawrence  v.  Steadman,  49  111. 
270;  Bogart  v.  Dart,  25  Hun  (N.  Y.)  395. 

99.  Kansas. —  Williams  v.  Muthersbaugh, 
29  Kan.  730. 
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bjliis  separate  creditors.*  Firm  creditors  may  attach  and  hold  the  separate  prop- 
erty of  eucli  partner,  in  a  suit  against  the  lirm.^  It  is  also  well  settled  that  the 
interest  of  a  partner  in  firm  property  may  be  attached  in  an  action  against  him 
individually.^    ijiit  such  property  itself  cannot  be  seized  and  sold  on  an  attachment 


Maryland. —  See  Hodges  v.  New  York 
Ninth  Nat.  Bank,  54  Md.  406. 

Missouri. —  Hutcliinson  v.  Brassfield,  86 
Mo.  App.  40. 

New  Hampshire. —  Hall  v.  Richardson,  66 
N.  H.  205,  20  Atl.  978. 

Ohio. —  Winchester  v.  Pierson,  1  Ohio  Dec. 
(Reprint)  169,  3  West.  L.  J.  131. 

Vermont. — •  Bardwell  v.  Perry,  19  Vt.  292, 
47  Am.  Dec.  687. 

Where  a  creditor  of  a  partnership  has  at- 
tached real  estate  belonging  to  such  partner- 
ship, the  members  of  that  partnership  cannot 
by  mutual  releases  destroy  the  nature  of 
the  property  or  of  the  tenancy,  so  that  either 
of  them  can  annul  the  lien  of  attachment  by 
claiming  a  part  of  the  land  as  a  homestead. 
Lindley  v.  Davis,  6  Mont.  453,  13  Pac.  118. 

1.  Tappan  v.  Brierly,  7  Mart.  (La.)  453 
(holding  that  if  two  persons  jointly  ship  a 
cargo,  and  the  consignee  sell  it  and  credit 
each  for  his  share,  his  demand  is  subject  to 
the  attachment  of  his  private  creditors)  ; 
Buckingham  v.  Swezey,  25  Hun  (N.  Y.)  84; 
Jarvis  v.  Hyer,  15  N.  C.  367 ;  Morgan  v.  D.  W. 
Alderman,  etc.,  Co.,  70  S.  C.  462,  50  S.  E. 
26;  Bardwell  v.  Perry,  19  Vt.  292,  47  Am. 
Dec.  687. 

2.  Alabama. —  Dollins  v.  Pollock,  89  Ala. 
351,  7  So.  904,  in  this  state  the  obligation  of 
partners  is  joint  and  several. 

Florida. — ■  Orlando  First  Nat.  Bank  v. 
Gieig,  43  Fla.  412,  31  So.  239. 

lotva. —  Lewis  v.  Conrad,  11  Iowa  153 
(there  must  be  some  ground  for  belief  that 
the  firm  is  insolvent)  ;  Courrier  v.  Cleghorn, 
3  Greene  523  (the  attachment  of  separate 
property  by  firm  creditors  is  limited  to  cases 
where  firm  assets  have  been  previously  ex- 
hausted or  for  some  good  reason  are  exempt ) . 

Maine. —  Cunningham  v.  Gushee,  73  Me. 
417. 

Massachusetts. —  Stevens  v.  Perry,  113 
Mass.  380;  Allen  v.  Wells,  22  Pick.  450,  33 
Am.  Dec.  757,  such  attachment  lien  is  not 
defeated  by  a  subsequent  attachment  by  a 
separate  creditor,  nor  by  an  assignment  for 
the  benefit  of  creditors.  See  also  Davis  v. 
Werden,  13  Gray  305. 

Michigan. —  JaiTvav  v.  Jennings,  101  Mich. 
515,  60 'N.  W.  52,  25  L.  R.  A.  045,  limiting 
tlie  riglit  of  attachment  to  the  sejjarate  prop- 
erty of  tliose  partners  who  have  been  guilty 
of  the  misconduct  for  wliicli  the  attacliment 
is  allowed. 

Mirinciola. —  Daly  v.  Bradbury,  46  Minn. 
306,  49  N.  W.  190. 

New  Jm:ei/. —  Benedict  V.  Benedict,  15 
N.  J.  Eq.  150,  exprcHHly  BO  provided  by  stat- 
ute. 

Texan. —  KleiiiHrnilh  V,  Kempner,  37  Tex. 
Civ.  Api).  216,  m  S.  W.  400. 

M'iHroriHin. —  l<',viinB  V.  Virgin,  69  Wis.  153, 
33  N,  W.  560. 


England. —  See  Miller  v.  Mynn,  1  E.  &  E. 
1075,  2  F.  &  F.  379,  5  .Jur.  N.  S.  1257,  28 
L.  J.  Q.  B.  324,  7  Wkly.  Rep.  524,  102  E.  C.  L. 
1075. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  |  388. 

But  see  Commercial  Nat.  Bank  v.  Kirk- 
wood,  184  111.  139,  56  N.  E.  405  [afflrrnirfj 
85  111.  App.  235];  Bowker  v.  Smith,  48  N.  H. 
Ill,  2  Am.  Rep.  189;  Jarvis  v.  Brooks,  23 
N.  H.  136. 

An  attachment  against  two  as  copartners 

cannot  te  levied  on  or  operate  to  charge  tlie 
property  of  one  of  the  partners  only.  It 
must  be  levied  on  the  partnership  effects. 
Crowninshield  v.  Strobel,  2  Brev.  (S.  C.)  80. 
See  also  Winchester  v.  Pierson,  1  Ohio  Dec. 
(Reprint)   169,  3  West.  L.  J.  131. 

An  attachment  against  a  partnership  by  its 
firm-name,  without  mention  of  the  names  of 
the  individual  partners,  can  only  be  levied  on 
the  partnership  property,  it  cannot  be  levied 
on  the  individual  property  of  the  partners. 
Watts  V.  Rice,  75  Ala.  289. 

3.  Connecticut. —  Stevens  v.  Stevens,  39 
Conn.  474. 

Indiana. — Burgess  v.  Atkins,  5  Blackf.  337. 

Louisiana. — ^Marston  v.  Dewberry,  21  La. 
Ann.  518;  Lee  v.  Bullard,  3  La.  Ann.  462; 
Cucullu  V.  Manzenal,  4  Mart.  N.  S.  183. 

Maine. —  Thompson  v.  Lewis,  34  Jle.  167; 
Douglas  V.  Winslow,  20  Me.  89. 

Massachusetts. —  Phillips  v.  Bridge,  11 
Mass.  242. 

Minnesota. —  Day  v.  McQuillan,  13  Minn. 
205. 

Missouri. —  Fleisher  v.  Hinde,  (App.  1906) 
93  S.  W.  1126. 

Neio  Hampshire. —  Dow  v.  Sayward,  14 
N.  H.  9. 

Neio  York. —  Atkins  v.  Saxton,  77  N.  Y. 
195;  Seligman  V.  Falk,  13  N.  Y.  Civ.  Proc. 
77. 

07(io.— Stewart  v.  Hunter,  1  Handy  22,  12 
Ohio  Dec.   (Reprint)  6. 

Rhode  Island. —  Trafford  V.  Hubbard,  15 
R.  I.  326.  4  Atl.  762,  8  Atl.  690;  Randall  v. 
Johnson.  13  R.  I.  338. 

South  Carolina. —  Knox  v.  Schepler,  2  Hill 
595  (interest  subject  to  garnishment); 
Scliaticill  r.  Bolton,  2  McCord  478,  13  Am. 
Dec.  748. 

Tennessee. —  Morrow  r.  Fossick,  3  Lea  129; 
Satinders  r.  Bartlctt,  12  Heisk.  316. 

?T^fl7(.— Snell  v.  Crowe,  3  Utah  26,  5  Pac. 
522. 

^Vis(•onsin. —  Brande  r.  Bond,  63  Wis.  MO, 
23  N.  W.  101,  quwre. 

See  38  Cent.  Dig,  tit.  "Partnership,"  §  389. 

An  interest  in  a  limited  partnership  is  not 
Huhjcci  lo  altaeliment.  Wetherald  J'.  Shupe, 
15  Wkly.  Noies  Cas.   (Pa.)  366. 

Effect  of  in,solvency. — A  creditor  of  one  of 
a  finn  ciuinot  allncli  the  )in,rtnerHhi])  edVets, 
where  I  he   liriii   in  insolvent,  ho  that  there 
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issued  against  one  of  the  partners  onlj."*  In  an  action  by  one  partner  against 
another  iirni  property  is  attachable.''  A  judgment  creditor  of  one  partner  cannot 
take  out  an  execution  upon  liis  judgment,  and  levy  upon  property  in  the  iiandsof 
aa  assignee  of  another  partner  by  snnmioning  an  agent  of  the  latter  as  garnishee.® 
e.  Proceedings,  Levy,  Lien,  Custody,  and  Disposition.^  Proceedings  to  pro- 
cure, support,  or  enforce  attachments  to  which  partners  or  partnerships  are 
parties  are  frequently  regulated  by  statute.^  As  a  rule  courts  are  disposed  to  dis- 
regard merely  formal  defects  and  irregularities  in  the  papers  upon  which  an 
attachment  is  asked,^  but  to  insist  that  allegations  of  fraud  or  other  misconduct 


will  be  no  surplus  to  go  to  the  partner.  Com- 
mercial Bank  r.  Wilkins,  9  Me.  28;  Rice  t'. 
Austin,  17  Mass.  197.  Co)npare  Buckingham 
V.  Swezey,  25  Hun  (N.  Y. )  84,  61  How.  Pr. 
2(56.  But  if  the  firm  is  solvent  when  the 
attachment  of  the  individual  partner's  in- 
terest is  made,  a  lien  is  acquired  which  can- 
not be  divested  in  favor  of  the  partnership 
debts  by  its  subsequent  insolvency.  Willis 
V.  Freeman,  3.5  Vt.  44,  82  Am.  Dec.  619. 

Interest  in  real  estate. —  That  the  firm  real 
estate  stands  in  the  name  of  one  of  the  part- 
ners does  not  prevent  a  separate  creditor  of 
another  partner  from  attaching  his  interest 
therein.  Hill  V.  Beach,  12  N.  J.  Eq.  31.  See 
also  Louisville  Bank  v.  Hall,  8  Bush  (Ky.) 
072. 

Interest  in  debt  due  partnership. —  It  is 
the  rule  in  most  jurisdictions  that  the  in- 
terest of  a  partner  in  a  debt  due  his  firm 
is  not  subject  to  attachment  or  garnishment. 
Winston  r.  Ewing,  1  Ala.  129,  34  Am.  Dee. 
7GS;  People's  Bank  v.  Shryock,  48  Md.  427, 
30  Am.  Rep.  476  [overruling  Wallace  t'.  Pat- 
terson, 2  Harr.  &  M.  (Md.)  463];  Bulfinch 
V.  Winchenbach,  3  Allen  (Mass.)  161;  Stone 
V.  Dowling,  119  Mich.  476,  78  N.  W.  549; 
Dav  V.  McQuillan,  13  Minn.  205;  Allis  v. 
Dav,  13  Minn.  199;  Barry  v.  Fisher,  8  Abb. 
Pr.'N.  S.  (N.  Y.)  369,  39  How.  Pr.  521;  Jar- 
vis  V.  Hver,  15  N.  C.  367;  Horne  v.  Vettj, 
192  Pa. 'St.  32.  43  Atl.  404;  McCoombe  v. 
Dunch,  2  Dall.  (Pa.)  73,  1  L.  ed.  294; 
Brenton  v.  Thompson,  20  Leg.  Int.  (Pa.) 
133;  Ralev  v.  Smith,  (Tex.  Civ.  App.  1903) 
73  S.  W.  54 ;  Menard  v.  Brouillet,  16  Quebec 
Super.  Ct.  148.  See  also  Church  v.  Knox,  2 
Conn.  514;  Fisk  v.  Herrick,  6  Mass.  271. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  389. 
In  Iowa  the  attachment  of  the  interest  of 
a  partner  in  a  debt  due  his  firm  is  authorized 
by  statute.  Hoaglin  v.  Henderson,  119  Iowa 
720,  94  N.  W.  247,  97  Am.  St.  Rep.  335,  61 
L.  R.  A.  756.  In  Maine  a  debt  due  the  firm 
may  be  attached  in  trustee  process  against 
a  member  of  the  firm.  Parker  v.  Wright,  66 
Me.  392.  See  also  Henderson  v.  Cashman, 
85  Me.  437,  27  Atl.  344.  In  Tennessee  where 
a  creditor  of  a  partner  seeks  an  account- 
ing of  partnership  matters,  and  the  subjec- 
tion of  the  partner's  interest  to  the  payment 
of  a  debt,  he  may  have  garnishment  to  reach 
such  debtor's  individual  interest  in  a  debt 
alleged  to  be  due  the  firm.  0.  S.  Kelly  Co. 
V.  Zarecor,  (Tenn.  Ch.  App.  1901)  62  S.  W. 
189. 

Whether  liable  to  garnishment. —  In 
Georgia  the  interest  of  one  partner  in  the 


partnership  property  is  not  subject  to  levy 
and  sale  under  an  attachment.  It  can 
only  l)e  reached  at  law  ty  process  of  gar- 
nishment. Patterson  v.  Trumbull,  40  Ga. 
104.  In  Louisiana  the  interest  of  a  partner 
in  a  partnership  cannot  be  seized  by  garnish- 
ment process  against  his  copartner.  Fay, 
etc.,  Co.  v.  Ouachita  Excelsior  Saw,  etc.,  Mill, 
51  La.  Ann.  1708,  26  So.  386. 

4.  New  Orleans  v.  Gauthreaux,  32  La.  Ann. 
1126;  Marston  v.  Dewberry,  21  La.  Ann.  518; 
Abels  V.  Westervelt,  24  How.  Pr.  (N.  Y.) 
284.    But  compare  Oliver  i\  Gwin,  17  La.  28. 

Right  to  oppose  attachment. —  The  defense 
that  partnership  property  is  not  specially 
attachable  for  the  individual  debt  of  one 
partner  can  be  made  only  by  someone  hav- 
ing an  interest,  to-wit:  one  of  the  partners 
or  a  creditor  of  the  firm.  Williams  v.  Wil- 
liams, 26  La.  Ann.  644. 

5.  Curry  v.  Allen,  55  Iowa  318,  7  N.  W. 
635. 

6.  Fenton  v.  Block,  10  Mo.  App.  536. 

7.  As  to  afBdavit,  petition,  writ,  warrant, 
or  declaration  see  Haas  v.  Cook,  (Ala.  1906) 
41  So.  731;  Connon  v.  Dunlap,  64  Ga.  680; 
Hirsh  V.  Thurber,  54  Md.  210;  Boiling  v. 
Anderson,  4  Baxt.  (Tenn.)  550;  Baer  v. 
Wilkinson,  35  W.  Va.  422,  14  S.  E.  1. 

As  to  venue  and  jurisdiction  see  Ruthven  v. 
Beckwith,  84  Iowa  715,  45  N.  W.  1073,  51 
N.  W.  153  (construing  Code,  §  2585):  Renard 
r.  Hargous,  13  N".  Y.  259  (in  an  attachment 
suit  by  partners  for  a  partnership  debt,  it 
is  sufficient  if  one  of  the  partners  be  a  resi- 
dent of  the  state)  ;  Sanger  v.  Overmier,  64 
Tex.  57. 

As  to  sufSciency  of  the  return  see  Fleisch- 
man  r.  Bowser,  62  Fed.  259,  10  C.  C.  A.  370. 

8.  See  the  statutes  of  the  different  states. 
And  see  the  following  cases: 

Kentucky. —  Nixon  v.  Jack,  16  B.  Mon.  174. 
Louisiana. —  Eraser  v.  Thorpe,  9  La.  Ann. 
518. 

New  York. — Woodward  v.  Stearns,  10  Abb. 
Pr.  N.  S.  395. 

Ohio.— Byers  v.  Schlupe,  51  Ohio  St.  300, 
38  N.  E.  117,  25  L.  R.  A.  649;  Winchester- r. 
Pierson,  1  Ohio  Dec.  (Reprint)  169,  3  West. 
L.  J.  131. 

England. —  Walker  v.  Rooke,  6  Q.  B.  D. 
631,  50  L.  J.  Q.  B.  470. 

9.  Mason  v.  Rice,  (Iowa  1884)  19  N.  W. 
897  (defect  in  petition)  ;  Van  Benschoten  v. 
Fales,  126  Mich.  176,  85  N.  W.  476  (error  in 
christian  name  of  one  of  the  partners)  ;  Sabin 
V.  Michell,  27  Oreg.  66,  39  Pac.  635 ;  Rushton 
V.  Rowe,  64  Pa.  St.  63    (misnomer  of  one 
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shall  be  set  forth  with  particularity,""  and  be  sustained  by  proof  corresponding  to 
such  allegations.^^  Service  must  be  made  upon  all  the  partners  in  order  to  bind 
firm  property  but  defects  in  the  service  of  process  may  be  waived  or  cured  by 
a  general  appearance  entered  by  partners.'^  It  is  only  the  interest  of  the  paitner 
in  the  partnership  property  which  can  be  levied  upon  and  sold  under  an  attach- 
ment against  him.  This  interest  is  the  surplus  of  such  pi'operty  remaining  after 
the  adjustment  of  accounts  between  the  partners  and  the  ]>ayment  of  the  firm 
debts.'*    But  it  is' generally  held  that  in  order  to  render  a  levy  and  sale  of  the 


partner  immaterial,  the  name  of  the  firm 
being  accurate)  ;  Blue  Grass  Canning  Co.  v. 
Wardman,  103  Tenn.  179,  52  S.  W.  137 
(omission  of  names  of  firm  in  writ  does  not 
make  attachment  void ) . 

10.  O'Connor  v.  Sherley,  107  Ky.  70,  52 
S.  W.  1056,  21  Ky.  L.  Rep.  735;  Wright  v. 
Ewen,  19  Phila.  (Pa.)  312,  24  Wkly.  Notes 
Cas.  111. 

11.  Hinman  v.  Andrews  Opera  Co.,  49  111. 
App.  135;  Rosenberg  v.  Burnstein,  60  Minn. 
18,  61  N.  W.  684;  Tennent  v.  Guenther,  31 
Mo.  App.  429;  Wilson-Obear  Grocery  Co.  v. 
Cole,  26  Mo.  App.  5 ;  Evans  v.  Virgin,  69  Wis. 
153,  33  N.  W.  569. 

12.  Moses  P.  Johnson  Mach.  Co.  v.  Wat- 
son, 57  Mo.  App.  629;  Donnell  v.  Williams, 
21  Hun  (N.  Y.)  216,  59  How.  Pr.  68;  Wood- 
ward V.  Stearns,  10  Abb.  Pr.  N.  S.  (N.  Y.) 
395;  Winchester  v.  Pierson,  1  Ohio  Dec.  (Re- 
print) 169,  3  West.  L.  J.  131;  Lackett  v. 
Rumbaugh,  45  Fed.  23.  But  it  has  been 
held  that  the  fact  that  in  an  action  brought 
against  the  members  of  a  firm  upon  a  firm 
obligation  an  attachment  warrant  is  ob- 
tained against  but  two  of  the  partners  sued 
will  not  prevent  a  levy  upon  the  partnership 
property.  Rogers  v.  Ingersoll,  103  N.  Y. 
App.  Div.  490,  93  N.  Y.  Suppl.  140  [affirmed 
in  185  N.  Y.  592,  78  N.  E.  1111]. 

Service  when  one  partner  absconds. — Where 
the  debt  due  plaintifi'  is  a  partnership  debt, 
and  the  money  attached  is  partnership  as- 
sets, and  one  of  the  partners  absconds,  and 
the  writ  is  served  on  the  other  partner,  who 
appears  and  contests  the  claim,  as  all  the 
assets  of  the  firm  in  the  state  devolve  in 
such  case  on  the  remaining  partner,  judg- 
ment against  him  is  sufficient  to  perfect  the 
attachment.  Thomas  V.  Brown,  67  Md.  512, 
10  Atl.  713. 

In  West  Virginia  an  attachment  may  be 
granted  against  a  partnership  before  service 
of  summons  on  all  the  partners;  but  actual 
or  substituted  service  must  be  made  within 
a  reasonable  time,  before  a  decree  can  be 
rendered  in  relation  to  the  projjerty  at- 
tached. I'rown  V.  Gorsuch,  50  W.  Va.  514, 
40  R.  E.  376. 

13.  McClaHkey  v.  Pollock,  82  Ala,  174.  2 
Ro.  67-1;  Hyde  v.  Casey-Crimshaw  Marble 
Co.,  82  Til. 'App.  83;  Douglass  v.  Neil,  37 
Tex.  528. 

14.  (Joinicclioul. —  Filley  v.  Phelps,  18 
Conn.  294;  Witter  v.  Richards,  10  Conn.  37 
(rule  ai)f)Ii('H  whether  the  creditor  at  the 
time  of  giving  the  credit  knew  of  Ihe  ])art- 
ncrHliip  or  not)  ;  l!arl)or  v.  llari  ford  Bank, 
9  Conn.  407.  And  m^o  llannon  v.  O'DoU,  71 
Conn.  698,  43  Atl.  147. 
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Kentucky. —  Thomas  v.  Winchester  Bank, 
28  S.  W.  774,  31  S.  W.  732,  17  Ky.  L.  Rep. 
194. 

Louisiana. —  New  Orleans  v.  Gauthreaux, 
32  La.  Ann.  112G. 

Maine.- — •  Henderson  v.  Caslmian,  85  Me. 
437,  27  Atl.  344;  Parker  v.  Wright,  66  Me. 
392;  Hacker  v.  Johnson,  66  Me.  21. 

Maryland. —  People's  Bank  v.  Shryock,  48 
Md.  427,  30  Am.  Rep.  476. 

Massachusetts. —  Phillips  v.  Bridge,  11 
Mass.  242;  Pierce  v.  Jackson,  6  Mass.  242. 

Mississippi. —  Armistead  v.  Cocke,  62  Miss. 
198. 

Missouri.— mil  v.  Bell,  111  Mo.  35,  19 
S.  W.  959;  Wright  V.  Radcliffe,  61  Mo.  App. 
257. 

New  Hampshire. —  Ne%vman  v.  Bean,  21 
N.  H.  93;  Buffum  v.  Seaver,  16  N.  H.  160; 
Dow  Sayward,  12  N.  H.  271;  Morrison 
V.  Blodgett,  8  N.  H.  238,  29  Am.  Dec.  653; 
Tappan  v.  Blaisdell,  5  N.  H.  190. 

New  Jersey. —  Clements  v.  Jessup,  36  N.  J. 
Eq.  569. 

NeiD  York. — Atkins  v.  Saxton,  77  N.  Y. 
195;  Souls  V.  Cornell,  15  N.  Y.  App.  Div. 
161,  44  N.  Y.  Suppl.  194;  Doane  v.  Lindsay, 
42  N.  Y.  Super.  Ct.  399;  Berry  v.  Kelly,  4 
Rob.  106;  Abels  v.  Westervelt,  24  How.  Pr. 
284;  In  re  Smith,  16  Johns.  102.  See  also 
Robbins  v.  Cooper,  6  Johns.  Ch.  186. 

Oregon. —  Cogswell  v.  Wilson,  17  Oreg.  31, 
21  Pac.  388. 

Pennsylvania. —  Lucas  v.  Laws,  27  Pa.  St. 
211;  Lewis  v.  Paine,  1  Leg.  Gaz.  508. 

Rhode  Island. —  Randall  v.  Johnson,  13 
R.  I.  338. 

Texas. —  See  Warren  v.  Wallis,  38  Tex.  225. 
Utah.— Snell  v.  Crowe,  3  Utah  26,  5  Pac. 
522. 

Vermont. —  Miner  7\  Pierce,  38  Vt.  610. 

^Vcst  Virginia. —  Baer  v.  Wilkinson,  35 
W.  Va.  422,  14  S.  E.  1. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  392. 

No  private  settlement  made  between  part- 
ners, after  an  attachment  has  been  levied  on 
the  interest  of  one  to  socure  an  individual 
debt,  can  be  admitted  in  evidences  against 
the  attaching  creditor,  for  the  ])uri)08e  of 
proving  the  condition  of  accounis  between 
the  jmrtnois.    Warren  r.  Wallis,  42  Tex.  472. 

When  the  property  attached  is  rediiced  to 
money  the  court  will  only  order  so  much  to 
be  ])aid  over  as  belongs  io  Ihe  ])artuer  sued, 
and  may  in  their  discretion  ordiM-  security 
to  be  given  for  that  moiety  until  settlement 
between  llic  partners.  Chatzol  r.  Bolton,  3 
McConl  (S.  C.)  33. 

Sale  of  entire  property  in  goods  attached. 
—  Where  an  odlcer  altachos  goods  of  a  firm 
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interest  of  a  partner  in  partnership  property  effectual  the  officer  may  take  pos- 
session of  the  whole  partnership  property  and  npon  a  sale  may  deliver  it  to  the 
purchaser  wlio  takes  only  the  interest  of  sucli  partner  therein. Where  a  bank 
balance  of  a  firm  is  levied  on  by  service  of  a  copy  of  the  attachment  and  is  volun- 
tarily paid  over  to  the  officer,  the  bank  is  chargeable  vpith  notice  of  the  contents 
of  the  attachment  and  cannot  recover  back  the  amount  paid  as  for  moneys  paid 
by  mistake.^"  Wliere  partnership  property  is  attached  by  several  creditors  of  the 
same  class,  the  proceeds  of  such  property  should  be  applied  according  to  the 
order  of  the  attachments."  But  an  attachment  on  firm  assets,  in  a  suit  against  a 
member  of  the  firm,  must  be  postponed  to  a  later  attachment  by  a  firm  creditor 
in  a  suit  against  the  firm,^^  and  an  attachment  by  a  creditor  of  an  individual  partner 


composed  of  three  members  on  a  writ  against 
two  of  tliem  only  and  sells  the  entire  prop- 
erty in  the  goods  attached,  the  firm  may  re- 
cover the  full  value  of  the  goods  sold.  Moore 
V.  Pennell,  52  Me.  162,  83  Am.  Dec.  500. 

15.  Illinois. —  Newhall  v.  Buckingham,  14 
111.  405. 

Kansas. — Hershfield  v.  Claflin,  25  Kan.  166, 
37  Am.  Rep.  237,  an  officer  holding  a  writ 
of  execution  against  an  individual  partner 
may  seize  and  hold  all  or  a  portion  of  the 
partnership  property  and  may  sell  the  in- 
terest of  the  individual  partner  in  such  prop- 
erty. Compare  Russell  v.  Smith,  14  Kan. 
3C6. 

Louisiana. —  Lee  v.  Bullard,  3  La.  Ann. 
462. 

Massachusetts. —  Walker  v.  Fitts,  24  Pick. 
191. 

Neto  York. — Atkins  v.  Saxton,  77  N.  Y. 
195;  Smith  v.  Orser,  42  N.  Y.  132;  Marshall 
V.  McGregor,  59  Barb.  519;  ZoUer  v.  Grant, 
66  N.  Y.  Super.  Ct.  279,  3  N.  Y.  Suppl.  539 ; 
Goll  y.  Hinton,  8  Abb.  Pr.  120;  Hergman  v. 
Dettlebaek,  11  How.  Pr.  46. 

Pennsylvania. —  Morgan  V.  Watmough,  5 
Whart.  125. 

Tennessee. —  Morrow  v.  Fossick,  3  Lea  129 ; 
Saunders  v.  Bartlett,  12  Heisk.  316. 

Utah.—  Snell  v.  Crowe,  3  Utah  26,  5  Pac. 
522. 

Vermont. —  Reed  v.  Shepardson,  2  Vt.  120, 
19  Am.  Dec.  697. 

Yirginia. —  Shaver  v.  White,  6  Munf.  110, 
8  Am.  Dec.  730,  on  the  attachment  for  a  debt 
of  one  partner,  all  the  firm  effects  must  be 
seized,  and  an  imdivided  moiety  sold. 

'Wisconsin.- — North  West  Bank  v.  Taylor, 
16  Wis.  609. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  392. 

Bond  for  retention  of  property. —  In  some 
jurisdictions  where  the  interest  of  one  part- 
ner in  firm  property  has  been  attached,  the 
other  partner  may  retain  possession  by  giv- 
ing a  bond  to  have  the  property  forthcoming. 
Hardy  v.  Sprowle,  32  Me.  322;  Stewart  V. 
Hunter,  1  Handy  (Ohio)  22,  12  Ohio  Dec. 
(Reprint)  6.  In  Massachusetts  the  statute 
(Gen.  St.  c.  123,  §§  87,  88)  providing  for  the 
delivery  of  possession  to  a  part  owner  of 
goods  attached,  upon  his  giving  a  bond,  does 
not  apply  to  an  attaclmient  of  partnership 
propertv  in  an  action  against  one  partner. 
Breck  v.  Blair,  129  Mass.  127. 

The  seizure  and  actual  removal  of  specific 
chattels  of  a  partnership  on  an  attachment 
[37] 


against  one  member  thereof  for  his  individual 
debt,  and  the  exclusion  of  the  firm  from  the 
possession  thereof  is  a  trespass.  Crawford 
V.  Capen,  132  Mass.  596  note;  Sanborn  v.. 
Royce,  132  Mass.  594;  Haynes  v.  Knowles, 
36  Mich.  407.  See  also  Thomas  v.  Lusk,  13 
La.  Ann.  277;  Tennessee  Bank  v.  McKeage, 
11  Rob.   (La.)  130. 

In  Indian  Territory  by  statute  joint  owners 
as  partners  covild  not  be  deprived  of  the  pos- 
session of  property  levied  upon  except  for 
the  purpose  of  making  an  inventory  and 
having  the  same  appraised.  Carlisle  V.  Mc- 
Alester,  3  Indian  Terr.  164,  53  S.  W.  531. 

In  Maine  a  creditor  of  one  of  the  partners 
of  a  firm  may  attach  such  partner's  interest 
in  a  specific  portion  of  a  stock  of  goods  be- 
longing to  the  firm,  and  is  not  required,  in 
order  to  render  the  attachment  regular,  to 
take  the  partner's  interest  in  the  entire 
stock  of  goods.  Fogg  v.  Laury,  68  Me.  78,  28 
Am.  Rep.  19. 

In  New  Hampshire,  the  goods  of  a  partner- 
nership  cannot  be  attached  in  a  suit  against 
one  of  its  members,  and  removed  from  its 
possession.  Garvin  v.  Paul,  47  N.  H.  158; 
Hill  V.  Wiggin,  31  N.  H.  292;  Newman  v. 
Bean,  21  N.  H.  93;  Page  v.  Carpenter,  10 
N.  H.  77;  Morrison  v.  Blodgett,  8  N.  H. 
238,  29  Am.  Dec.  653;  Gibson  v.  Stevens,  7 
N.  H.  352.  But  a  valid  lien  as  against  a 
debtor  who  is  a  member  of  a  partnership 
may  be  acquired  by  attaching  all  his  in- 
terest in  the  eff'eets  of  the  firm  and  sum- 
moning the  other  partners  as  trustees;  and 
such  lien  may  be  preserved  by  notice  to  the 
parties  concerned,  and  such  other  acts  de- 
signed to  give  notoriety  to  the  attachment 
as  the  nature  of  the  property  will  admit,  al- 
though possession  cannot  be  taken  and  the 
property  removed,  to  the  exclusion  of  the 
other  partners.  Treadwell  v.  Brown,  43 
N.  H.  290. 

When  the  writ  is  issued  against  partner- 
ship assets  instead  of  against  the  partner's 
interest  in  firm  property  damages  for  wrong- 
ful attachment  may  be  recovered.  Lee  v. 
Wilkins,  1  Tex.  Unrep.  Gas.  287. 

A  range  levy  upon  cattle  for  the  debt  of 
one  of  a  firm  does  not  deprive  the  copart- 
ners of  their  possession  and  control.  Donald 
V.  Carpenter,  8  Tex.  Civ.  App.  321,  27  S.  W. 
1053. 

16.  Duncan  v.  Berlin,  60  N.  Y.  151. 

17.  Gay  v.  Johnson,  32  N.  H.  167. 

18.  California. —  Bullock  v.   Hubbard,  23 

[VI,  D,  4,  e] 


678    [30  Cyc] 


PARTNERSHIP 


will  not  affect  the  lien  acquired  by  an  earlier  attachment  in  favor  of  a  creditor  of 
the  firtn.^'*  A  partner  who  has  advanced  funds  for  partnership  purposes  is  enti- 
tled to  preference  over  attaching  creditors  of  the  other  partner.*'  A  mortgage 
made  by  one  of  the  partners  of  his  interest  in  the  partnership  to  secure  his  indi- 
vidual debt  cannot  take  precedence  over  a  statutory  attachment  by  a  hona  fide 
creditor  of  the  firm,  for,  as  to  them,  and  all  other  creditors  of  the  partnership, 
such  mortgage  is  illegal.^^  And  a  partner  cannot  provide  for  individual  debts  due 
by  his  copartners,  or  by  a  mere  stranger  without  any  interest  either  in  the  prop- 
erty of  the  partnership  or  of  either  member  of  the  firm,  in  a  conveyance  covering 
his  entire  property,  to  the  exclusion  of  his  honafide  creditors.  As  to  the  attach- 
ing creditors,  such  conveyance  must  be  held  to  be  utterly  fraudulent  and  void.^^ 
An  ordinary  creditor  with  the  older  equity  will  be  postponed  to  another  creditor 
of  the  same  class  where  the  former  stands  by  and  permits  the  latter  to  acquire  a 
valid  equitable  lien  by  the  levy  of  an  attachment,  which  goes  into  judgment.^ 
.The  assets  of  an  insolvent  partnei'sliip  should  be  divided  j)fO  fata  among  all  the 
creditors  of  the  partnership  and  a  judgment  creditor  gains  no  priority  of  lien  by 
attaching  firm  assets  already  in  the  custody  of  the  law  for  distribution  under  the 
attachment  bill  of  the  representative  of  a  deceased  partner.'^  A  ratification  by  a 
non-executing  partner  of  an  assignment  made  by  the  other  partner  cannot  take 
away  the  rights  of  creditors  who  have  attached  the  property  assigned  between 
the  execution  of  the  assignment  and  the  time  of  its  ratification.^^  The  lien 
acquired  by  an  attachment  of  the  separate  property  of  a  partner  to  secure  a  part- 
nership debt  is  prefen-ed  to  a  subsequent  attachment  to  secure  a  separate  debt, 
which  was  contracted  subsequently  to  the  first  attachment.^''  In  equity  the  cred- 
itors of  an  insolvent  partnership  are  entitled  to  have  the  partnership  assets  applied 
in  satisfaction  of  their  debts  in  preference  to  the  creditors  of  the  individual  part- 
ners, notwithstanding  the  separate  creditors  may  have  first  attached  those  assets.^ 
Where  a  partnership  consists  of  two  members,  one  of  whom  is  a  non-resident  and 
the  other  a  resident  of  the  state,  a  firm  creditor  issuing  an  attachment  against  the 
firm,  and  levying  upon  the  firm  assets,  does  not  thereby  gain  any  priority  over 
the  firm  creditors,  except  as  to  the  individual  interest  of  the  non-resident  part- 


Cal.  495,  83  Am.  Dec.  130;  Burpee  v.  Bunn, 
22  Cal.  194;  Conroy  v.  Woods,  13  Cal.  626, 
73  Am.  Dec.  605. 

Connecticut. —  See  Witter  v.  Richards,  10 
Conn.  37. 

loioa. —  Fargo  v.  Ames,  45  Iowa  491;  Cox 
V.  Russell,  44  Iowa  556 ;  Scudder  v.  Delash- 
mut,  7  Iowa  39,  71  Am.  Dec.  428,  holding 
that  in  such  a  case  it  is  necessary  that  the 
firm  creditor  shall  go  into  equity  and  make  it 
appear  that  all  firm  property  is  needed  to 
pay  firm  debts. 

Kentucky. —  Walter  v.  Herman,  110  Ky. 
800,  62  S.  W.  857,  23  Ky.  L.  Rep.  741;  O'Ban- 
non  V.  Miller,  4  Bush  25. 

Louisiana. —  Montross  v.  Byrd,  6  La.  Ann. 
518. 

Maine. —  Smith  v.  Barker,  10  Me.  458; 
Commercial  Bank  v.  Wilkins,  9  Me.  28. 

MaNsachMsclts. —  Pock  V.  I'Mshcr,  7  Cush. 
380;  I'hillipH  V.  IJridgn,  11  Mass.  242;  Pierce 
V.  .Jackson,  6  Mass.  242. 

MiNHouri. —  Clinton  First  Niit.  Bank  V. 
BrciiiiciHcri,  97  Mo.  145,  10  S.  W.  884;  llar- 
gailinc  McKittrick  Dry  Coods  Co.  v.  Sa|)- 
l.inglon,  105  Mo.  Ap)).  055,  78  S.  W.  1049. 

Nnn  lid iiipNli Ire-  'W'uwy  P.  .loliiiHon,  'V.i 
N,  II.  144. 

O/z/'o.-  I'nIriMin  v.  Loch,  2  Ohio  Cir.  Ct. 
1  HI,  I  Olii.i  Cii-.  Dec.  391. 
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Pennsylvania. —  Adams  v.  Hunter,  42  Leg. 
Int.  205. 

Virginia. —  Straus  v.  Kerngood,  21  Gratt. 
584. 

Wisconsin. —  Powers  v.  Large,  69  Wis.  621, 
35  N.  W.  53,  2  Am.  St.  Rep.  767. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  394. 

Where  real  estate  is  owned  and  used  for 
partnership  purposes,  and  is  attached  by 
creditors  of  the  individual  members  of  the 
firm,  a  subsequent  attachment  by  creditors 
of  the  firm  will  take  precedence  of  the  first 
attachment.  Jarvis  v.  Brooks,  27  N.  H. 
37,  59  Am.  Dec.  359.  See  also  Moody  v. 
Lucier,  62  N.  H.  584. 

19.  Cunningham  r.  Gushee,  73  Me.  417; 
Allen  r.  Wells,  22  Pick.  (Mass.)  450,  33  Am. 
Dec.  757. 

20.  Purdy  v.  Hood,  5  Mart.  N.  S.  (La.) 
026. 

21.  Harvey  v.  Stephens,  159  Mo.  480,  60 
S.  W.  1055. 

22.  Kitchen  r.  Reinsky,  42  Mo.  427. 

23.  BTitlor  V.  Monks,  4  Ky.  L.  Rep.  996. 

24.  Watkins  r.  Fakes,  5  lleisk.  (Tenn.) 
185. 

25.  SIriii  r.  La  Dow,  13  Minn.  412. 

26.  Miles  V.  Ponnock,  50  N.  IT.  504. 

27.  Washburn  V.  Bellows  Falls  Bank,  19 
Vt.  278. 
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ner.^  In  an  action  by  an  unsecured  attaching  creditor  of  a  firm  to  compel  a 
prior  attacliing  creditor  to  exhaust  a  mortgage  security  on  land  of  the  firm  before 
sharing  in  the  proceeds  of  a  sale  under  his  attachment,  the  mere  fact  that  the 
resort  to  mortgage  security  would  cause  some  delay  to  the  prior  attaching  cred- 
itor is  not  ground  for  the  refusal  to  so  marshal  the  assets,  where,  the  proceeds  of 
tlie  attached  property  being  in  court,  his  rights  are  not  endangered,  nor  his  prior 
riglit  to  raise  his  debt  out  of  both  funds  impaired,  nor  any  part  of  his  security 
taken  from  him.-^  A  creditor  of  an  ostensible  partner,  who  gave  him  credit  as  a 
single  individual,  is  not  to  be  postponed  in  his  attachment  upon  the  goods  of  a 
partnership  to  another  creditor,  who  afterward  attached  the  same  stock  for  a  debt 
created  upon  the  same  credit,  although  he  should  have  discovered  a  concealed 
partner  and  set  up  his  claim  as  a  partnership  creditor.^" 

d.  Quashing  or  Vacating  and  Wrongful  Attachment.  An  attachment  against 
a  partnership  will  be  quashed^'  or  will  abate ^'■^  if  improperly  granted.  When  an 
attachment  is  wrongfully  employed  for  the  collection  of  a  firm  claim,  all  the  part- 
ners are  liable  in  damages,  even  though  some  of  them  took  no  part  in  the  pro- 
ceedings.^^ In  case  of  a  wrongful  attachment  against  a  partnership,  by  a  creditor 
who  colludes  with  a  partner,  the  other  members  of  the  firm  may  maintain  an  action 
for  damages.^'' 

5.  Injunction  and  Receiver.^"  As  has  been  already  stated  the  separate  creditor 
of  a  partner,  by  the  levy  of  an  attachment  on  firm  property,  acquires  a  lien  on 
the  interest  of  the  debtor  only  in  such  property.^''  In  many  jurisdictions  it  is 
held  that  the  attachment  debtor's  copartners  are  entitled  to  file  a  bill  for  a  part- 
nership accounting,  and  to  obtain  an  injunction  against  the  seizure  and  sale  of 
the  property  meantime,  under  the  attachment.^^  In  other  jurisdictions  this  right 
to  an  injunction  by  copartners  is  denied,  either  absolutely,^^  or  unless  it  is  shown 
that  the  firm  is  insolvent  and  thus  that  the  debtor  partner  has  no  interest  in  the 
property  attached.***    Partnership  creditors  who  have  levied  a  valid  attachment 


28.  Andrews  v.  Mimdy,  36  W.  Va.  22, -14 
S.  E.  414.  See  also  Baer  v.  Wilkinson,  35 
W.  Va.  422,  14  S.  E.  1. 

29.  Gotzian  v.  Shakman,  89  Wis.  52,  61 
N.  W.  304,  46  Am.  St.  Rep.  820. 

30.  McGregor  v.  Barker,  12  La.  Ann.  289; 
French  v.  Chase,  6  Me.  166;  Wright  v.  Her- 
rick,  125  Mass.  154;  Lord  v.  Baldwin,  6 
Pick.  (Mass.)  348.  But  see  Witter  r.  Rich- 
ards, 10  Conn.  37 ;  Taylor  v.  Parvis,  14  U.  S. 
Q.  B.  128. 

31.  Hanson  v.  Watson,  12  Wkly.  Notes  Cas. 
(Pa.)  368. 

32.  Lawrence  v.  Steadman,  49  111.  270. 
Where  only  one  of  two  partners  pleads  in 

abatement  of  a  writ  of  attachment  issued 
against  both,  a  judgment  in  his  favor  should 
not  abate  the  entire  attachment,  but  only 
as  to  the  one  filing  the  plea.  Hill  v.  Bell, 
111  Mo.  35,  19  S.  W.  959. 

33.  Vandenburgh  i'.  Bassett,  4  Minn.  242 
(partner  without  knowledge  of  attachment 
liable);  Kuhn  v.  Weil,  73  Mo.  213.  See 
also  Gurler  v.  Wood,  16  N.  H.  539,  where 
the  goods  attaclied  are  sold  under  execution 
and  the  proceeds  applied  to  meet  a  firm  debt 
this  is  proof  of  ratification  by  all  the  part- 
ners. 

34.  Grimes  v.  Bowerman,  92  Mich.  258,  52 
N.  W.  751;  TrafFord  v.  Hubbard,  15  R.  I. 
326,  4  Atl.  762,  8  Atl.  690;  Barker  v. 
Abbott,  2  Tex.  Civ.  App.  147,  21  S.  W. 
72. 

35.  See,  generally,  Injunctions. 


As  to  injunctions  in  actions  between  part- 
ners see  supra,  V,  C,  2,  f;  w/m,  IX,  D,  7,  b. 

36.  See,  generally,  Receiveks. 

As  to  distribution  of  partnership  funds  by 
a  receiver  see  Hubbard  v.  Guild,  2  Duer 
(N.  Y.)  685;  Eisemann  v.  Thiell,  1  Cine. 
Super.  Ct.  (Ohio)  188. 

As  to  receivers  in  actions  between  partners 
see  supra,  V,  C,  2,  g;  infra,  IX,  D,  7,  c. 

37.  See  supra,  VI,  D,  4,  e. 

38.  Illinois. —  Parker  v.  Merritt,  105  111. 
293;  Newhall  v.  Buckingham,  14  111.  405. 

Iowa. — -Hubbard  v.  Curtis,  8  Iowa  1,  74 
Am.  Dec.  283,  if  the  firm  be  found  insolvent 
a  perpetual  injunction  will  be  granted. 

Maine. —  Crooker  v.  Crooker,  46  Me.  250. 

Ohio. —  Place  v.  Sweetzer,  16  Ohio  142. 

Teojas.— White  v.  Parish,  20  Tex.  688,  73 
Am.  Dec.  204;  Brown  v.  Young,  1  Tex.  App. 
Civ.  Cas.  §  1240. 

England. —  Jackson  v.  Stanhope,  10  Jur. 
676;  Garstin  Asplin,  1  Madd.  150,  56  Eng. 
Reprint  57 ;  Newell  v.  Townsend,  6  Sim.  419, 
9  Eng.  Ch.  419,  58  Eng.  Reprint  651;  Bevan 
V.  Lewis,  1  Sim.  376,  27  Rev.  Rep.  205,  2 
Eng.  Ch.  376,  57  Eng.  Reprint  618. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  401. 

39.  Daniel  v.  Owens,  70  Ala.  297;  Brew- 
ster V.  Hammet,  4  Conn.  540 ;  Moody  v. 
Payne,  2  Johns.  Ch.  (N.  Y.)  548.  See  also 
Wickham  i\  Davis,  24  Minn.  167. 

40.  Turner  v.  Smith,  1  Abb.  Pr.  N.  S. 
(N.  Y.)  304;  Mowbray  v.  Lawrence,  13  Abb. 
Pr.  (N.  Y.)  317,  22  How.  Pr.  107;  Peck  V. 
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may  have  an  injunction  against  a  sale  by  individual  creditors  of  firm  property/' 
Bnt  an  injunction  is  generally  denied  to  a  creditor  at  large,  that  is,  to  one  who 
has  not  obtained  a  judgment  or  levy  before  making  application.'*^  Where  a  part- 
nership is  alleged  between  the  complainant  and  the  defendant,  an  injunction 
gi-anted  to  secure  the  complainant's  interest  in  the  property  thereof  is  propei'ly 
dissolved  where  the  partnership  is  denied  and  it  is  set  up  that  the  partnership  lias 
been  dissolved.*^  A  member  of  a  ])artnership  may  be  enjoined  from  continuing 
to  violate  a  contract  as  to  a  patent,  although  his  partners  are  not  parties  to  the 
bill  for  the  specific  performance  of  such  contract,  and  although  the  partnership  may 
be  embarrassed  thereby.**  The  purchaser  of  a  partner's  interest  will  be  granted 
an  injunction  against  the  fraudulent  interference  with  firm  property  by  partners 
who  have  surrendered  control  of  the  business  and  agreed  not  to  interfere  with  its 
management."*^  As  a  rule  a  general  creditor  of  a  firm  is  not  entitled  to  equitable 
aid  by  the  appointment  of  a  receiver  for  the  firm,*''  although  such  aid  has  been 
granted  him,  when  the  court  has  been  convinced  that  nnless  it  was  granted  him 
he  would  sustain  great  and  irreparable  injury  by  the  fraudulent  misconduct  of 
the  firm  or  some  member  thereof.*"  A  receiver  of  firm  property  cannot  be 
appointed  at  the  suit  of  an  execution  purchaser  of  a  partner's  share  of  the  firm 
assets  against  alleged  fraudulent  purchasers  of  the  partnership  assets  at  execution 
sale  against  the  firm,  where  the  only  surviving  partner  is  not  a  party  to  the  suit.*^ 
6.  Pleading  —  a.  In  General.*^  Where  plaintiffs  sue  as  partners,^'^  and  where 
persons  are  sued  as  partners,^^  the  complaint  should  allege  the  fact  of  their 


Schultze,  19  Fed.  Cas.  No.  10,895,  Holmes 
28. 

41.  Schuster  v.  Rader,  13  Colo.  329,  22 
Pac.  505;  Fairbanks  v.  Kraft,  43  Mo.  App. 
121,  an  injunction  will  be  granted  against 
a  sale  under  execution  on  a  judgment  ille- 
gally confessed  by  a  partner  against  the 
firm. 

42.  Jones  v.  Lusk,  2  Mete.  (Ky.)  356; 
Young  V.  Frier,  9  N.  J.  Eq.  465  [overruling 
Blackwell  v.  Rankin,  7  N.  J.  Eq.  152] ; 
Henderson  v.  Haddon,  12  Rich.  Eq.  (S.  C.) 
393  (partnership  creditors  whose  demands 
are  not  due  cannot  have  an  injunction)  ; 
Lamoille  Valley  R.  Co.  v.  Bixby,  55  Vt.  235. 
Compare  Dillon  v.  Horn,  5  How.  Pr.  (N.  Y. ) 
35  [following  Innes  v.  Lansing,  7  Paige 
(N.  Y. )  583],  in  which  a  general  creditor 
was  allowed  an  injunction  against  the  gen- 
eral partners  of  an  insolvent  limited  part- 
nership, on  the  tlieory  that  the  firm  assets 
of  such  a  partnership,  when  it  is  insolvent, 
are  made  by  statute  a  trust  fund  to  some 
extent  for  all  the  partnership  creditors. 

43.  Carroll  v.  Martin,  35  Ga.  261. 

44.  American  Box  Mach.  Co.  r.  Crosman, 
57  lA'd.  1021  [affirmed  in  61  Fed.  888,  10 
C.  C.  A.  146]. 

45.  Young  V.  Mock,  79  Miss.  714,  31  So. 
423. 

46.  Crippon  v.  Hudson,  13  N.  Y.  161. 

47.  SaiuhTHon  r.  Rtockdah?,  11  Md.  563; 
SolxTiihcinici-  v.  VVlicelor,  45  N".  J.  614, 
18  All.  234;  Jones  v.  Meyer  Bros.  Drug  Co., 
25  Tox.  f!iv.  Apj).  234,  01  S.  W.  553. 

48.  Morrison  v.  Benthuysoii,  103  N.  Y.  675, 
9  N.  K.  180. 

-lO.  SufTiciency  of  denial  of  execution  of 
instrument  by  firm  sec  (  !()m  miouoiai,  Paimoh, 
8  ('vc  158. 

CoHHtruction  of  pica  as  showing  partner- 
ship.— Although  the  name  "Artop'"  A  Whitt 

[VI.  D,  5| 


Company,"  standing  alone,  would  import  a 
corporation,  where  it  is  designated  in  a  plea 
as  "  a  business  known  as  the  'Artope  &  Whitt 
Company '  and  owned  by  defendants,"  and  is 
repeatedly  referred  to  in  the  plea  as  the  busi- 
ness of  defendants,  such  name  will  be  con- 
strued as  a  mere  trade-name  under  which  de- 
fendants are  conducting  their  business.  Whitt 
V.  Blount,  124  Ga.  671,  53  S.  E.  205. 

50.  California. —  Wise  v.  Williams,  72  Cal. 
544,  14  Pac.  204  (allegation  sufticient)  ; 
Pfister  V.  Wade,  69  Cal.  133,  10  Pac.  369 
(complaint  sufficient). 

Colorado. —  Fryer  V.  Breeze,  16  Colo.  323, 
26  Pac.  817. 

loiva. — -Sweet  v.  Ervin,  54  Iowa  101,  6 
N.  W.  156. 

Minnesota. —  Boosalis  v.  Stevenson,  62 
Minn.  193,  64  N.  W.  380;  Foerster  v.  Kirk- 
patrick,  2  Minn.  210. 

Ncb7-aska. —  Church  v.  Callihan,  49  Nebr. 
542,  68  N.  W.  932. 

South  Carolina. —  Bischoff  v.  Blease,  20 
S.  C.  460. 

United  States. — Lapevre  v.  Gales,  14  Fed. 
Cas.  No.  8,081,  2  Cranch  C.  C.  291. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  408. 

51.  Georgia. —  C.  H.  Perkins  Co.  v.  Shew- 
make,  119  Ga.  017,  46  S.  E.  832,  a  petition 
in  a  suit  against  the  C.  H.  P.  Co.,  a  cor- 
poration, is  anuMidable  by  striking  out  the 
words  "  a  corporntion,"  and  alleging  that  the 
company  is  a  partncrshi])  composed  of  named 
individuals. 

///nio/.v.— Petrie  V.  Newoll,  13  111.  647. 

Indiana. — ^Cnrico  r.  Moore,  1  liid.  App.  20, 
29  N.  E.  928,  complaint  snllicioiit. 

Minnrsold. —  KoiMio  Mastorinan,  66  Minn. 
72,  68  N.  W.  771,  but  the  absence  of  such 
nil  allcgntioii  is  waived  by  litigating  the  issue 
widiout  objection. 

Mis.iouri'.—  Jonoa  v.  Tullor,  38  Mo.  303. 
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copartnersliip.  Such  allegation,  however,  need  not  be  in  any  set  form  of  words  ; 
but  it  sbonld  state  the  existence  of  the  partnership  as  a  fact  and  not  merely  sug- 
gest it  as  an  inference  from  other  facts.°^  No  allegation  of  partnership  is  neces- 
sary when  the  action  is  brought  upon  a  claim  which  is  enforceable  by  or  against 
joint  contractors,  although  plaintiffs  or  defendants  may  be  partners.^'*  If  plain- 
tiffs are  partners  and  are  suing  upon  a  claim  belonging  to  their  firm,  the  com- 
plaint should  allege  the  existence  of  the  partnership,  and  must  in  some  way  show 
the  names  of  its  members.''^  If  a  statute  permits  a  suit  in  the  name  of  the  firm, 
an  allegation  setting  forth  the  individual  names  of  the  partners  is  surplusage, 


Nebraska. —  Stone  i\  Neeley,  42  Nebr.  567, 
CO  N.  W.  905. 

Pennsylvania. —  Scliollenberger  v.  Seldon- 
ridge,  49  Pa.  St.  83. 

Texas. —  Casev-Swasev  Co.  v.  Treadwell, 
82  Tex.  Civ.  App.  480,  74  S.  W.  791,  the 
question  of  partnership  by  estoppel  does  not 
arise  unless  pleaded. 

^Y^scollsin. —  Meacham  v.  Batchelder,  3 
Finn.  281,  3  Chandl.  316. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  408. 

52.  California. —  Braun  v.  Woollacott,  129 
Cal.  107.  01  Pac.  801;  Alpers  r.  Schammel, 
75  Cal.  590.  17  Pac.  708;  Pfister  v.  Wade, 
69  Cal.  133,  10  Pac.  369. 

Florida. —  De  Graum  v.  Jones,  23  Fla.  83, 
6  So.  925,  an  allegation  that  persons  are 
jointly  engaged  as  merchants  is  equivalent 
to  an  allegation  of  their  copartnership. 

Indiana. —  Duckwall  v.  Jones,  156  Ind.  682, 
58  N.  E.  1055,  60  N.  E.  797. 

Iowa. —  McDonald  v.  Franchere,  102  Iowa 
496,  71  N.  W.  427;  Wendall  v.  Osborne,  63 
Iowa  99.  18  N.  W.  709. 

j¥ori/ZaMd.— Thorne  v.  Fox,  67  Md.  67,  8 
Atl.  667. 

Michigan. —  Danaher  v.  Hitchcock,  34  Mich. 
516;  Pegg  v.  Bidleman,  5  Mich.  20. 

Missouri. —  National  Ins.  Co.  v.  Bowman, 
60  Mo.  252. 

Nebraska. —  Morrissey  v.  Schindler,  18 
Nebr.  672,  26  N.  W.  476;  Chamberlain  Bank- 
ing House  V.  NoTes,  3  Nebr.  (UnoflF.)  550,  92 
K  W.  175. 

Neio  York.—  Anable  v.  Forest,  etc..  Steam- 
engine  Co.,  16  Abb.  Pr.  286  [affirmed  in  25 
N.  Y.  470]. 

South  Carolina. —  Millhiser  v.  Holleyman, 
37  S.  C.  572,  16  S.  E.  688;  Harle  v.  Morgan, 
29  S.  C.  258,  7  S.  E.  487. 

South  Dakota. — Van  Brunt,  etc.,  Co.  v.  Har- 
rigan,  8  S.  D.  96,  05  N.  W.  421. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  408. 

53.  Hawley  Bros.  Hardware  Co.  v.  Brown- 
stone,  123  Cal.  643,  50  Pac.  468  (complaint 
held  fatally  ambi  f>"Lious)  ;  IVIcIntosh  v.  Zaring, 
150  Ind.  301,  49  N.  E.  164;  St,  John  v. 
Coates,  03  Hun  (N.  Y.)  400,  18  N.  Y.  Suppl. 
419  [affirmed  in  140  N.  Y.  634,  35  N.  E.  891]  ; 
Kessler  Yoakum  First  Nat.  Bank,  21  Tex. 
Civ.  App.  98,  51  S.  W.  62. 

54.  Arkansas. —  Bumpass  v.  Taggart,  26 
Ark.  398,  7  Am.  Rep.  623. 

New  Hampshire. —  Maynard  v.  Fellows,  43 
N.  H.  255. 

New  Tork.—  WoU  v.  Strahl.  3  Silv.  Sup. 
552,  7  N.  Y.  Suppl.  593;  Phillips  v.  Bartlett, 
9  Bosw.  678. 


North  Carolina. —  Cowan  v.  Baird,  77  N.  C. 
201. 

Ore(70?i.— Clark  v.  Wick,  25  Oreg.  446,  36 
Pac.  165. 

South  Carolina. —  Munroe  v.  Williams,  35 
S.  C.  572,  15  S.  E.  279. 

South  Dakota. — Deadwood  First  Nat.  Bank 
V.  Hattenbach,  13  S.  D.  365,  83  N.  W. 
421. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  408. 

55.  Arka)isas.' — Loewenberg  r.  Gilliam,  72 
Ark.  314,  79  S.  W.  1064,  but  defect  in  not 
naming  the  partners  wlien  suit  is  by  tlie  firm 
may  be  cured  by  amendment. 

Illinois. —  Day  v.  Cushman,  2  111.  475. 

Indiana. —  Hellyer  v.  Bowser,  76  Ind.  35 
(record  sufficient  wliere  names  appeared  in 
summons,  in  title  of  cause  on  motion  to 
dismiss,  and  in  beginning  of  complaint)  ; 
Clark  V.  Dunlap,  2  Ind.  551  (but  statement 
of  names  of  partners  vmnecessary  in  an  ac- 
tion before  a  justice  of  the  peace ) . 

Iowa. —  Marsh  v.  Chicago,  etc.,  R.  Co.,  79 
Iowa  332,  44  N.  W.  562  (petition  sufficient)  ; 
Gordon  ii.  Janney,  Morr.  182. 

Louisiana. —  Wolf  v.  New  Orleans  Tailor- 
Made  Pants  Co.,  52  La.  Ann.  1357,  27  So. 
893. 

Michigan. —  Voigt  Brewery  Co.  v.  Pacifico, 
139  Mich.  284,  102  N.  W.  739,  holding  that 
naming  a  non-existent  partnership,  instead  of 
the  individual  trading  under  sucli  partner- 
ship name,  as  plaintiff,  was  not  a  misnomer, 
but  was  a  failure  to  name  the  true  plaintiff, 
which  was  fatal  to  the  prosecution  of  the 
action,  although  not  raised  by  plea  in  abate- 
ment. 

Nebraska. —  Stubendorf  v.  Sonnenschein,  11 
Nebr.  235,  9  N.  W.  91,  naming  in  title  of 
cause  sufficient  under  Code  Civ.  Proc.  §  92. 

South  Carolina. —  Walter  v.  Godshall,  32 
S.  C.  187,  10  S.  E.  951,  setting  forth  names 
in  title  of  complaint  sufficient. 

Texas. —  Graves  v.  Drane,  60  Tex.  658,  I 
S.  W.  905;  Putman  v.  Wheeler,  05  Tex.  522; 
Scott  V.  Llano  County  Bank,  (Civ.  App.  1905) 
85  S.  W.  301. 

West  Virginia. —  Wilson  v.  Carter  Oil  Co., 
46  W.  Va.  409,  33  S.  E.  249,  holding  that  if 
plaintiffs  have  a  joint  cause  of  action,  the 
allegation  of  partnership  may  be  regarded 
as  surplusage. 

Wisconsin. —  Howard  V.  Boorman,  17  Wis. 
459,  complaint  sufficient. 

United  States. —  Haarmann  v.  Lueders,  109 
Fed.  325. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  405,  406. 
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ualess  the  statute  requires  a  statement  of  the  names.^"  In  some  jurisdictions 
plaintiffs  must  aver  compliance  with  statutory  requirements  such  as  making, 
tiling,  and  publishing  a  certilicate  stating  the  names  and  places  of  residence  of 
the  partners,"  but  in  others  non-compliance  with  such  requirements  is  a  matter  of 
defense  and  need  not  be  alleged.''^  When  suit  is  brought  upon  an  oljligation 
executed  in  the  tirm-name,  plaintifE  should  allege  the  names  of  those  constituting 
the  firm,^^  or  at  least  state  them  in  the  caption  of  his  complaint.*  In  other  cases 
of  contract  liability  on  the  part  of  defendants  it  is  generally  held  to  be  sufficient 
to  allege  their  joint  promise  without  any  averment  as  to  their  partnership  or 
their  firm-name.*^'  In  jurisdictions  where  the  liability  of  partners  is  several  as 
well  as  joint,  it  is  unnecessary  for  plaintiff  to  make  any  allegation  concerning  the 
tirra  or  its  members.^^  This  is  true  too  in  actions  for  tort  against  a  partner.''''  A 
partner  who  has  contracted  in  the  firm-name  without  the  authority  of  his  copart- 
ners, express  or  implied,  may  be  alleged  to  have  individually  contracted  in  that 
name.^*  Indeed,  if  an  action  is  brought  against  one  partner  only,  on  a  firm  con- 
tract, he  must  plead  the  non-joinder  of  his  co])artners  in  aljatement,  or  plaintifE 
will  be  entitled  to  recover  against  him  alone.''^  The  ostensible  partners  cannot 
plead  in  abatement  the  non-joinder  of  a  secret  partner.''"    In  order  to  sustain  an 


56.  Pliosnix  Ins.  Co.  v.  Carnahan,  63  Ohio 
St.  258,  58  N.  E.  805. 

57.  New  Carlisle  Bank  v.  Brown,  11  Ohio 
Cir.  Ct.  77,  5  Ohio  Cir.  Dec.  94. 

58.  Cook  V.  Fowler,  101  Cal.  89,  35  Pac. 
431;  Phillips  v.  Goldtree,  74  Cal.  151,  13  Pac. 
313,  15  Pac.  451;  Lee  v.  Orr,  70  Cal.  398,  11 
Pac.  745;  Smith  v.  Stubbs,  16  Colo.  App.  130, 
63  Pac.  955 ;  Swops  v.  Burnham,  6  Okla.  736, 
52  Pac.  924  (on  the  ground  of  the  presump- 
tion that  parties  have  complied  with  and  have 
not  violated  statutory  requirements)  ;  Hee- 
gaard  v.  Dakota  L.  &  T.  Co.,  3  S.  D.  569,  54 
N.  W.  656. 

Proof  if  alleged. —  In  Sweeney  v.  Stanford, 
67  Cal.  635,  8  Pac.  444,  it  is  held  that  if 
plaintiffs  allege  compliance  with  such  re- 
quirements, they  must  prove  the  allegation. 

59.  Wise  V.  Williams,  72  Cal.  544,  14  Pac. 
204;  Lucas  v.  Baldwin,  97  Ind.  471;  Rains 
V.  Bolin,  6  Ind.  App.  181,  33  N.  E.  218; 
Laing  v.  Craig,  14  Tex.  Civ.  App.  134,  36 
S.  W.  142;  Osborne  V.  Holland,  1  Tex.  App. 
Civ.  Cas.  §  1087;  Rogers  v.  Verlander,  30 
W.  Va.  619,  5  S.  E.  847,  but  defect  not  ground 
for  general  demurrer.  Contra,  Dimond  v. 
Minnesota  Sav.  Bank,  70  Minn.  298,  73  N.  W. 
182,  holding,  under  Gen.  St.  (1894)  §  5177, 
that  an  action  is  maintainable  against  a 
firm  by  its  firm-name,  without  any  allega- 
tion as  to  the  names  of  its  members. 

60.  Pierson  v.  Puhrmann,  1  Colo.  App. 
187,  27  Piic.  1015  (sufficient  if  all  the  part- 
ners are  named  in  the  caption)  ;  McGregor  v. 
llu))bs,  125  Ind.  487,  25  N.  E.  591;  Adams 
Exi)ress  Co.  V.  Harris,  120  Ind.  73,  21  N.  E. 
310,  16  Am.  St.  Rop.  315,  7  L.  R.  A.  214; 
Pcrcival  v.  Croll',  8  Blackf.  (ind.)  233;  Rains 
r.  liolin,  6  Ind.  App.  181,  33  N.  E.  218; 
M('(  iloHkcy  Strickland,  7  Iowa  259;  Kim- 
l)all  V.  Longstrcet,  174  Mass.  55  N.  1']. 
177. 

01.  .JcniiHon  v.  Dearing,  41  Ala.  -83; 
{''luisL  V.  Sit)  i 111,  3  (,'()lo.  Apj).  505,  34  Pac. 
261  (wlicri!  suit  was  againHl,  llic  liriii,  but 
tlx!  claimH  hcI,  forlli  w(M'(!  against  (lie  partners 
an  individualH  upon  Hcparate  ])romincH,  and 
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hence  the  actions  failed )  ;  Patten  v.  Gurney, 
17  Mass.  182,  9  Am.  Dec.  141  (requiring  an 
allegation  of  joint  interest  in  attachment 
sued  out  by  defendants ) .  In  Allen  v.  Davids, 
70  S.  C.  260,  49  S.  E.  846,  it  is  held  that  an 
allegation  that  plaintiff  knew  that  defendant 
was  a  member  of  a  firm  when  he  sold  goods 
to  it  is  not  necessary. 

62.  Kent  v.  Wells,  21  Ark.  411. 

63.  Alexandria  Min.,  etc.,  Co.  v.  Painter, 
1  Ind.  App.  587,  28  N.  E.  113;  Baker  v.  Hor- 
nick,  51  S.  C.  313,  28  S.  E.  941;  Frank 
Tatum,  (Tex.  Civ.  App.  1894)  26  S.  W.  900. 

64.  Sinsheimer  ?>.  William  Skinner  Mfg. 
Co.,  54  111.  App.  151;  Columbus  Citv  Bank  v. 
Beach,  5  Fed.  Cas.  No.  2,737,  1  Blatchf.  438. 

On  the  other  hand  an  allegation  that  W 
executed  a  bond  for  himself  and  G  will  not 
sustain  an  action  against  G  where  there  is 
no  averment  that  G  or  the  firm  of  W  &  G 
promised  to  pay  the  debt.  Garland  i'.  David- 
son, 3  Munf.  (Va.)  189. 

When  suit  is  brought  against  a  non-trading 
firm  on  a  contract  signed  in  the  firm-name 
by  one  partner,  the  complaint  must  allege 
that  such  partner  was  actually  authorized 
to  sign  the  contract  or  that  its  execution 
was  necessary  to  the  business  of  the  firm. 
Alsop  V.  Central  Trust  Co..  100  Ky.  375,  38 
S.  W.  510,  18  Kv.  L.  Rep.  830. 

65.  Rice  v.  Shute,  5  Burr.  2611,  W.  Bl. 
605.  See  also  Pleading.  When  an  action 
is  authorized  against  a  firm  in  the  firm-name, 
if  the  wrong  name  is  used  in  the  summons 
and  complaint,  that  fact  must  be  pleaded  in 
abatement.  Adani.s  Express  Co.  V.  State,  161 
Ind.  328,  67  N.  E.  1033. 

Modern  statutes  often  permit  actions  to 
proceed  to  judgment  ngainst  one  or  more 
])artners,  and  llioir  ])rovisions  must  be  con- 
sul! ed.  Riidi  r.  liowrv,  10  Ncbr.  260,  4 
N.  W.  977;  Day  v.  Carm'ichaol,  47  N.  Y.  A])]). 
Div.  4,  62  N.'Y.  Sup])!.  142;  Kirkbride  r. 
WilgUH,  37  Misc.  (N.  Y.)  510,  73  N.  Y.  Suppl. 
1036;  Siiiunids  v.  Spec-d,  6  Rich.  ( S.  C.)  390. 

66.  Mullet t  r.  Hook,  M.  &  M.  88,  31  Rev. 
Rop.  710,  22  E.  C.  L.  480;  Stansfleld  v.  Levy, 
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action  against  a  dormant  pai'tner,  after  his  withdrawal  from  tlie  firm,  plaintiff 
must  allege  that  such  partner  had  been  known  to  him  as  a  member  of  tlie  firra.''^ 
A  person  suing  in  his  own  name,  on  a  chxini  assigned  or  indorsed  to  liim  bj  a 
partnership,  need  not  specify  the  persons  composing  such  firm.*^**  Wliether  the 
signature  and  verification  of  a  pleading  are  proper  and  sufficient  in  a  particular  case 
is  determinable  by  the  statutory  provisions  and  rules  of  practice  of  the  forum. 

b.  Denial  of  Partnership.  In  the  absence  of  a  statutory  rule  upon  the  sub- 
ject, the  general  issue  operates  to  deny  a  partnership  alleged  as  a  material  fact  in 
the  complaint.™  In  many  jurisdictions,  however,  a  statutory  rule  or  rule  of  court 
requires  that  an  allegation  of  partnership  nmst  be  specially  denied  by  affidavit  or 
a  verified  plea.''^    When  the  existence  of  a  partnership  is  alleged  and  it  is  not 


3  Stark.  8,  3  E.  C.  L.  672,  repudiating  the 
doctrine  of  Dubois  v.  Ludert,  1  Marsh.  246, 

6  Taunt.  609,  1  E.  C.  L.  312,  on  this  point. 

67.  Warren  v.  Ball,  37  111.  76. 

68.  Shane  v.  Lowry,  48  Ind.  205;  WyckofT 
V.  Bishop,  OS  Mich.  352,  57  N.  W.  170.  Where 
a  coniph^int  stated  that  a  certain  firm  sold 
defendant  goods,  and  that  such  firm  there- 
after assigned  tlie  claim  to  plaintifi',  such 
allegations  being  sufficient  to  authorize  proof 
of  a  sale  bj'  an  assignor  competent  to  con- 
tract, the  complaint  was  not  demurrable,  al- 
though it  contained  no  allegation  of  partner- 
ship, nor  specification  of  persons  competent 
to  contract.  Crinnian  v.  Knauth,  29  Misc. 
(N.  Y.)  523,  01  N.  Y.  Suppl.  976. 

69.  Alabama. —  Garner  v.  Simpson,  Minor 
67,  verification  by  one  partner  lield  sufficient. 

Iowa. —  Lessem  v.  Wilson,  43  Iowa  488, 
verification  held  sulficient. 

New  York. —  ]\looney  v.  Ryerson,  8  N.  Y. 
Civ.  Proc.  435  (verification  sufficient)  ;  Lacy 
V.  Wilkinson,  7  N.  Y.  Civ.  Proc.  104  (insuffi- 
cient as  to  one  partner ) . 

Tennessee. —  Cheatham  v.  Pearce,  89  Tenn. 
668,  15  S.  W.  1080;  Moody  v.  Alter,  12  Heisk. 
142,  verification  by  one  partner  held  suffi- 
cient. 

Wisconsin. —  Garland  v.  Hickey,  75  Wis. 
178,  43  N.  W.  832,  signatiire  and  verification 
of  a  petition  for  a  lien  on  logs  by  one  part- 
ner held  sufficient. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  415.    And  see,  generally.  Pleading. 

Necessity  for  verified  plea  denying  part- 
nership see  infra,  VI,  D,  6,  b. 

70.  Colorado. —  Rogers  v.  Nuckolls,  2  Colo. 
281,  assumpsit. 

Indiana. —  Graham  v.  Henderson,  35  Ind. 
195 ;  Fletcher  v.  Dana,  4  Blackf .  377. 

Kansas. — ^  Hayner  v.  Eberhardt,  37  Kan. 
308,  15  Pac.  108. 

Minnesota. —  McKasy  v.  Huber,  65  Minn. 
9,  67  N.  W.  650  (construing  Gen.  St.  (1894) 
§  5255,  as  referring  to  allegations  as  to  the 
partnership  of  plaintiffs  only)  ;  Fetz  v.  Clark, 

7  Minn.  217;  Irvine  v.  Myers,  4  Minn.  229. 
Missovri.- — Wales  v.  Chamblin,  19  Mo.  500. 
New  York. —  Harvey  v.  Walker,  59  Hun 

114,  13  N.  Y\  Suppl.  170. 

Texas. —  Palmo  r.  Slayden,  etc.,  Co.,  (1906) 
92  S.  W.  796  [affirming  (Civ.  App.  1905) 
90  S.  W.  908],  answer  denied  the  existence 
of  the  partnership  as  alleged  by  plaintiff  and 
denied  the  execution  of  the  contract  by  the 
partnership. 


Vermont. —  Burton  v.  Bostwick,  Brayt.  195. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  409. 

71.  Alabama. —  Goetter  v.  Head,  70  Ala. 
532 ;  New  Y'orlt,  etc.,  Contracting  Co.  v. 
Meyer,  51  Ala.  325;  Bell  v.  Crosby,  4  Ala. 
575. 

Arkansas. —  McCollum  v.  Cushing,  22  Ark. 
540;  Trowbridge  ii.  Pitcher,  4  Ark.  157. 

Georgia.- — Waterman  v.  Glisson,  115  Ga. 
773,  42  S.  E.  95. 

Illinois.— MulhsLll  v.  Gillespie,  89  111.  346; 
Zuel  V.  Bowen,  78  111.  234;  Degan  v.  Singer, 
41  111.  28;  Heintz  v.  Cahn,  29  111.  308;  Robin- 
son V.  Magaritv,  28  111.  423;  McKinney  v. 
Peck,  28  III.  174;  Shufeldt  v.  Seymour,  21 
111.  524;  Haywood  v.  Harmon,  17  111.  477; 
Warren  v.  Chambers,  12  111.  124;  Stevenson 
V.  Farnsworth,  7  111.  715;  Langdell  v.  Har- 
ney, 36  111.  App.  406;  Bensley  r.  Brockway, 
27  III.  App.  410;  Aultman,  etc.,  Co.  v.  Web- 
ber, 4  111.  App.  427;  Fergus  v.  Cleveland 
Paper  Co.,  3  111.  App.  629.  Compare  Chicago 
Stamping  Co.  v.  Bignall,  54  111.  App.  312. 

loiva. —  Chicago  University  v.  Emmert,  108 
Iowa  500,  79  N.  W.  285. 

Mississippi. —  Hirsch  v.  Shafer,  66  Miss. 
439,  6  So.  229;  Cook  v.  Martin,  13  Miss. 
379. 

Missouri. —  Donk  Bros.  Coal,  etc.,  Co.  v. 
Aronson,  102  Mo.  App.  590,  77  S.  W.  132; 
Drumm  Flato  Comm.  Co.  v.  Summers,  89  Mo. 
App.  300;  Richards  v.  McNemee,  87  Mo.  App. 
396;  Mitchell  v.  Railton,  45  Mo.  App.  273; 
Haysler  v.  Dawson,  28  Mo.  App.  531. 

Pennsylvania. —  Reiter  v.  Fruh,  150  Pa. 
St.  623,  24  Atl.  347,  under  Court  Rule  1,  §  2; 
Vanzandt  v.  Massey,  12  Phila.  340;  Sinkler 
V.  Lambert,  5  Phila.  36;  Wallace  v.  Taylor, 
1  Phila.  74. 

Tewas.— Gulf,  etc.,  R.  Co.  v.  Edloff,  89 
Tex.  454,  34  S.  W.  414,  35  S.  W.  144;  Smith 
V.  Western  Union  Tel.  Co.,  84  Tex.  359,  19 
S.  W.  441,  31  Am.  St.  Rep.  59;  International, 
etc.,  R.  Co.  V.  Tisdale,  74  Tex.  8,  11  S.  W. 
900,  4  L.  R.  A.  545;  Good  v.  Galveston,  etc., 
R.  Co.,  (1889)  11  S.  W.  854,  4  L.  R.  A.  801; 
Lindsay  v.  Jaffray,  55  Tex.  626;  Congdon  v. 
Monroe,  51  Tex.  i09;  Lewis  v.  Lowery,  31 
Tex.  663;  Lee  v.  Hamilton,  12  Tex.  413; 
Drew  V.  Harrison,  12  Tex.  279 ;  Buchanan  v. 
Edwards,  (Civ.  App.  1899)  51  S.  W.  33;  Hay- 
den  Saddlery  Hardware  Co.  v.  Ramsay,  14 
Tex.  Civ.  App.  185,  36  S.  W.  595;  Gulf,  etc., 
R.  Co.  V.  Wilson,  7  Tex.  Civ.  App.  128,  26 
S.  W.  131 ;  Atchison,  etc.,  R.  Co.  v.  Grant, 
6  Tex.  Civ.  App.  674,  26  S.  W.  286;  Frank- 
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duly  denied  by  the  opposite  party,  when  denial  is  necessary,  and  on  oath  when 
this  is  required,  its  existence  need  not  be  proved.'''" 

e.  Separate  Pleadings  by  Partners.  Each  partner  is  entitled  to  plead  sepa- 
rately.''^ If  he  exercises  this  right,  liis  copartners  are  not  affected  by  his  pleading,''* 
unless  they  adopt  it  as  their  own,''''  or  admit  its  allegations.''" 


lin  V.  Ton  Jonrs,  1  Tex.  App.  Civ.  Cas.  §  506; 
Cleveland  v.  Duggan,  1  Tex.  App.  Civ.  Cas. 
§  82. 

Wisconsin. —  Woolsey  v.  Henke,  125  Wis. 
134,  103  N.  W.  267;  Lago  v.  Walsh,  98  Wis. 
348,  74  N.  W.  212;  Martin  v.  American  Ex- 
press Co.,  19  Wis.  330  (under  Rev.  St.  e.  137, 
§98);  Fisk  v.  Tank,  12  Wis.  276,  78  Am. 
Dec.  737;  Barnes  v.  Elmbinger,  1  Wis.  50. 

United  States. —  Byrd  v.  Gaaquet,  4  Fed. 
Cas.  No.  2,208a,  Hempst.  261. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  409. 

72.  Colorado. — Teller  v.  Hartman,  10  Colo. 
447,  27  Pac.  947;  Smith  v.  Cisson,  1  Colo. 
29. 

Florida.— Smith  v.  Westcott,  34  Fla.  430, 
16  So.  332. 

Georgia. —  Henderson  Warehouse  Co.  V. 
Brand,  105  Ga.  217,  31  S.  E.  551. 

Indiana. —  Rees  v.  Simons,  10  Ind.  82. 

Kentucky. —  Fennell  v.  Myers,  76  S.  W. 
136,  25  Ky.  L.  Rep.  589  (answer  held  not  to 
contain  a  sufficient  denial)  ;  Craig  v.  Chip- 
man,  57  S.  W.  244,  22  Ky.  L.  Rep.  322  (not 
a  sufficient  denial ) . 

Minnesota. —  Irvine  v.  Myers,  4  Minn.  229. 

Mississippi. —  Jameson  v.  Franklin,  6  How. 
376. 

Missouri. —  Hephler  v.  Woodward,  200  Mo. 
179,  98  S.  W.  488;  Vanhoosier  v.  Dunlap,  117 
Mo.  App.  529,  93  S.  W.  350. 

Wew  York. —  Anable  v.  Conklin,  25  N.  Y. 
470  (not  a  sufficient  denial)  ;  Fairchild  v. 
Rushmore,  8  Bosw.  698  (not  a  sufficient 
denial)  ;  Hand  V.  Rogers,  8  Misc.  79,  28 
N.  Y.  Suppl.  521  (sufficient  denial)  ;  Haber- 
korn  V.  Hill,  2  N.  Y.  Suppl.  243  (sufficient 
denial ) . 

Xorth  Dakota. —  State  v.  McMaster,  13 
N.  D.  58,  99  N.  W.  58,  a  partner  who  is  not 
served  with  summons  does  not  admit  the 
partnership  by  appearing  at  the  trial  and 
participating  therein  without  answering. 

Pennsylvania. —  Laferty  v.  Sheriff,  (1888) 
16  Atl.  90  (denial  held  evasive)  ;  O'Brien  v. 
Levin,  11  Pa.  Dist.  729  (rule  of  court  applies 
to  actions  in  tort  as  well  as  on  contract)  ; 
Lang  r.  .Jenkins,  12  Pa.  Co.  Ct.  634  (suf- 
ficient denial ) . 

Virginia. —  Phau]i  v.  Rtratton,  9  Gratt. 
615,  not  a  Hullic'ient  denial. 

Wcit  Virc/iiiia. —  Ruffner  v.  Montgomery, 
01  W.  Va.  62,  56  S.  E.  388. 

Wisconsin. —  JOlliott  v.  lilsppnhaini,  54  Wis. 
231,  11  N.  VV.  513,  answer  conslrued  as  ad- 
mitting (lie  pnrtnership. 

Uniled  Stairs.— VorUir  v.  Graved,  104  U.  S. 
171,  20  Tj.  ed.  691,  answer  construed  as  con- 
ceding tlio  parln(!rHliip. 

Kne  3S  Cent.  Dig.  tit.  "  PartiierHlii|)," 
8  'lO!);  iiiid  ciiMcM  cited  svpra,  note  71. 

Extent  of  admission. —  Hut  in  an  action  l)y 
(I  )m rtix'iHlii |)  (111  a  ('oiitnicl  ivllcgi'd  to  liiivii 
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been  assigned  to  the  firm,  failure  to  deny  the 
partnership  under  oath,  while  it  admits  the 
partnership,  does  not  admit  that  the  contract 
was  assigned  to  the  firm  and  not  to  one  of 
the  members  thereof  as  an  individual,  as 
claimed  bv  defendant.  Vanhoosier  v.  Dunlap, 
117  Mo.  App.  529,  93  S.  W.  350. 

73.  Alabama. —  Plowman  v.  Riddle,  7  Ala, 
775. 

Florida. —  Friend  v.  Duryee,  17  Fla.  Ill, 
35  Am.  Rep.  89. 

Iowa. —  Machinists'  Bank  v.  Krum,  15 
Iowa  49,  holding  that  one  partner  may  set 
up  usury  without  the  consent  of  the  other 
partners. 

Kentucky. —  Vallandingham  v.  Duval,  7 
J.  J.  Marsh.  262,  plea  of  statute  of  limita- 
tions. 

Louisiana. —  Orleans  Bank  v.  Whittemore, 
15  La.  270,  plea  by  one  waives  general  de- 
nial by  both. 

'New  York. —  Allison  Bros.  Co.  v.  Hart,  56 
Hun  282,  9  N.  Y.  Suppl.  092,  one  partner  can 
demur  while  the  other  answers  on  the  merits. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  410. 

Pleas  and  affidavits  not  responsive. — 
Where  plaintiffs  sued  defendants  in  assump- 
sit as  partners  and  filed  witli  their  declara- 
tion and  account  the  affidavit  required  by 
W.  Va.  Code  (1899),  c.  125,  §  46  [Code 
(1906),  §  3866],  alleging  a  liability  after 
deduction  of  payments  and  credits,  and  de- 
fendants separately  entered  pleas  of  non 
assumpsit  and  tendered  their  separate  affi- 
davits, denying  their  individual  liability,  but 
filed  no  affidavit  denying  partnership,  the 
affidavits  not  being  responsive  to  the  declara- 
tion or  to  the  affidavit  of  plaintiffs, '  de- 
fendants' pleas  should  be  rejected.  Ruffner 
V.  Montgomery,  61  W.  Va.  62,  56  S.  E.  388. 

74.  Connecticut. — Anderson  v.  Henshaw,  2 
Day  272,  one  partner's  plea  of  the  statute 
of  limitations,  adjudged  insufficient,  does  not 
prevent  the  other  partner  from  pleading  the 
general  issue. 

loiva. —  Nixon  v.  Downey,  42  Iowa  78,  an- 
swer of  one  partner  not  conclusive  on  the 
other,  the  allegation  of  partnership  not  being 
proved. 

Louisiana. —  Orleans  Bank  v.  Whittemore, 
15  La.  276. 

Miiincsoln. —  Brandt  V.  Shepard,  39  Minn. 
454,  40  N.  W.  521. 

Pennsylvania. —  Corcoran  v.  Tricli,  9  Pa. 
Cas.  110,  11  Atl.  677. 

See  38  Cent.  Dig.  tit.  "  Partnershi|),"'  S  410. 

75.  l?arnott  v.  Watson,  1  Wash.  (Va.) 
372,  lioldiiig  that  a  partner  who  takes  ])art 
in  tlic  trial,  witlunit  i)utting  in  a  separate 
|il(>ii,  biuils  liiniHclf  to  abide  by  (he  of  his 
(•()|)ii  rl  HIT. 

70.  ConMiml  i\  Slieldon,  35  Nebr.  217,  52 
N.  VV.  IIO'I,  wliero  the  ii  negations  were  ad- 
mitted by  failure  to  deny  thorn. 
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d.  Defenses.  To  a  suit  by  a  iinn  it  is  a  good  defense  that  the  debt  is  due  to 
one  partner  only."  It  is  also  a  defense  that  any  one  of  the  joint  plaintiffs  has 
estopped  himself  from  maintaining  the  suit.™  But  a  set-off'  or  counter-claim 
against  either  of  plaintiffs  as  an  individual  is  not  available  as  a  defense  to  a  part- 
nership cause  of  action.''^^  In  case  of  misjoinder  or  non-joinder  of  partners  as 
plaintiffs,  the  objection  is  to  be  taken  by  a  plea  in  abatement,  or  it  will  be  deemed 
waived.^"  When  a  firm  is  sued  upon  a  partnership  obligation,  the  non-existence 
of  such  obligation  is  a  defense;^'  but  it  is  no  defense  to  allege,  while  admitting 
the  partnership,  that  one  or  more  of  the  defendants  did  not  incur  the  obligation.^^ 
If  want  of  authority  in  the  partner  executing  the  obligation  is  the  only  ground 
of  defense,  it  should  be  alleged  that  such  partner  acted  without  authority  express 
or  implied,  that  plaintiff  knew,  or  was  chargeable  with  notice,  of  such  want  of 
authority,  and  that  the  unauthorized  act  has  never  been  adopted  or  ratitied.^^  It 
is  a  good  defense  for  any  person  sued  as  a  partner  of  the  other  defendants  that 
he  was  not  a  partner,  nor  liable  as  one,  when  the  obligation  was  incurred,  pro- 
vided this  is  alleged  in  the  manner  required  by  the  law  of  the  forum  but  a 
denial  that  he  as  an  individual  made  the  contract  sued  on,^^  or  that  he  has 
any  knowledge  or  information  sufficient  to  form  a  belief  as  to  the  contract  or 
transaction,^'^  is  bad. 

e.  Demurrer.  A  complaint  is  demurrable  where  it  alleges  a  contract  or 
transaction  with  a  partnership,  but  sets  forth  a  contract  or  transaction  which  pur- 
ports or  appears  to  be  with  one  partner  only.^''  It  is  also  demurrable  at  common 
law,  if  it  discloses  that  one  member  of  the  plaintiff  firm  is  also  a  member  of  the 


77.  Kenan  v.  Starke,  6  Ala.  773. 

78.  Brownrigg  v.  Eae,  5  Exeh.  489. 

79.  Smith  v.  Brannon,  51  S.  W.  178,  21 
Ky.  L.  Rep.  207 ;  De  Forest  v.  Andrews,  27 
Misc.  (N.  Y.)  145,  58  N.  Y.  Suppl.  358;  Pope 
Mfg.  Co.  V.  Charleston  Cycle  Co.,  55  S.  C. 
528,  33  S.  E.  787;  Hunter  v.  Hubbard,  26 
Tex.  537.  See,  generally.  Recoupment,  Set- 
off, AND  CoUNTEE-ClAIM. 

80.  Carlisle  v.  McAlester,  3  Ind.  Terr.  164, 
53  S.  W.  531;  Gibson  v.  Stevens,  7  N.  H. 
352;  Deal  v.  Bogue,  20  Pa.  St.  228,  57  Am. 
Dec.  702;  Rowland  v.  Murphy,  66  Tex.  534, 
1  S.  W.  658.    See,  generally.  Pleading. 

81.  Cain  Lumber  Co.  v.  Standard  Dry 
Kiln  Co.,  108  Ala.  346,  18  So.  882;  Buck  v. 
Smith,  2  Colo.  500;  Fox  v.  Clemmons,  99 
S.  W.  641,  30  Ky.  L.  Rep.  805. 

82.  Platt,  etc..  Refining  Co.  v.  Hepworth, 
13  jST.  Y.  Civ.  Proc.  122  (where  the  action  was 
against  a  firm  of  four,  and  the  answer  of 
three  denied  a  sale  to  them)  ;  Schoonover  v. 
Jones,  11  Pa.  Co.  Ct.  61  (where  one  partner 
denied  that  he  took  any  part  in  the  manage- 
ment of  the  firm  business )  ;  Sinkler  v.  Lam- 
bert, 5  Phila.  (Pa.)  36;  Duffy  v.  Boyer,  8 
Del.  Co.  (Pa.)  43. 

83.  Colorado. —  Manville  V.  Parks,  7  Colo. 
128,  2  Pac.  212;  King  V.  Mecklenburg,  17 
Colo.  App.  312,  68  Pac.  984. 

Georgia. —  McCord  Co.  V.  Callaway,  109 
Ga.  796,  35  S.  E.  171. 

Illinois. —  Dorn  v.  Tyler,  64  111.  App.  110. 

Indiana. —  ]\Ioffitt  v.  Roche,  92  Ind.  96. 

Kentucky. —  Fennell  v.  Myers,  76  S.  W. 
136,  25  Ky.  L.  Rep.  589. 

Louisiana. —  Vienne  v.  Harris,  14  La.  Ann. 
382. 

Massachusetts. —  Kendall  v.  Carland,  5 
Cush.  74. 

Minnesota. —  Irvine  v.  Myers,  4  Minn.  229. 


Missouri. —  Bates  v.  Scheik,  47  Mo.  App. 
642. 

Pennsylvania. —  Tilli  v.  Vandegrift,  18  Pa. 
Super.  Ct.  485 ;  Potter  v.  Price,  3  Pittsb.  136. 

England. —  Ellston  v.  Deacon,  L.  R.  2  C.  P. 
20;  Leverson  v.  Lane,  13  C.  B.  N.  S.  278,  3 
F.  &  F.  221,  9  Jur.  N.  S.  670,  32  L.  J.  C.  P. 
10,  7  L.  T.  Rep.  N.  S.  326,  11  Wkly.  Rep.  74, 
106  E.  C.  L.  278. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  413. 

84.  Alabama. —  New  York,  etc..  Contract- 
ing Co.  V.  Meyer,  51  Ala.  325  (sworn  plea 
denying  partnership  is  required  by  Code, 
§  2682)  ;  Fowlkes  v.  Baldwin,  2  Ala.  705. 

Georgia. —  Holman  v.  Carhart,  25  Ga.  608. 
Kentucky. —  Rochester  v.  Trotters,  4  Bibb 
444. 

Pennsylvania. —  Martien  v.  Manheim,  80 
Pa.  St.  478. 

Texas. —  Persons  v.  Frost,  25  Tex.  Suppl. 
129,  plea  not  in  proper  form  under  Paschal 
Dig.  art.  1443. 

Canada. —  Harvey  v.  Mowat,  2  Quebec  Pr. 
212. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  409,  412. 

85.  Waterman  v.  Glisson,  115  Ga.  773,  42 
S.  E.  95.  But  it  has  been  held  a  good  plea 
by  one  partner  "  that  he  did  not  undertake 
aiid  promise  in  manner  and  form  as  the  said 
plaintiff  hath  thereof  complained  against 
him,"  when  the  complaint  counts  on  a  joint 
promise  by  the  defending  partner  and  others. 
Bradley  v.  Barbour,  65  111.  431. 

86.  Chapman  v.  Palmer,  12  How.  Pr. 
(N.  Y.)  37;  Mott  v.  Burnett,  Code  Rep.  N.  S. 
(N.  Y.)  225  [reversed  on  other  grounds  in 
2  E.  D.  Smith  50]. 

87.  Wood  V.  Martin,  115  Ga.  147,  41  S.  B. 
490.  A  complaint  in  an  action  against  a 
partnership  for  the  recovery  of  money  re- 
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defendant  firm.^^  As  a  demurrer  admits  the  facts  alleged  in  the  complaint,  a 
defendant  by  demurring  may  lose  a  defense  which  he  could  have  interposed  by 
plea.^'* 

f.  Issues,  Proof,  and  Variance.  When  the  existence  of  a  partnership,  on  the 
part  either  of  plaiutiti's  or  of  defendants,  is  properly  put  in  issue  by  the  pleadings, 
it  is  incumbent  on  the  party  alleging  its  existence  to  prove  it.'*  In  partnership 
litigations,  as  in  all  others,  a  material  variance  between  a  party's  proof  and  his 
allegation  is  fatal.^^ 


eeived  by  one  of  defendants  as  a  member  of 
the  firm,  but  not  paid  over  to  plaintifi',  to 
whom  it  belonged,  was  not  sufficient  on  de- 
murrer, wlien  read  in  connection  with  the 
exhibits  filed  with  the  complaint,  where  these 
showed  that  the  transaction  was  with  one 
of  tlie  parties  alone,  independent  of  the  part- 
nership. Fox  V.  Clemmons,  99  S.  W.  641,  30 
Ky.  L.  Rep.  805. 

88.  Thompson  v.  Young,  90  Md.  72,  44 
Atl.  1037. 

89.  Massey  v.  Pike,  20  Ark.  92;  Beaean- 
non  V.  Liebe,  11  Oreg.  443,  5  Pac.  273.  See, 
generally.  Pleading. 

90.  See  the  cases  cited  infra,  this  note. 
Existence  of  partnership  in  issue. — Ala- 
bama.—  Findlay  v.  Stevenson,  3  Stew.  48. 

Arkansas. — Vaughan  v.  McGannon,  52  Ark. 
244,  12  S.  W.  557;  Alford  v.  Thompson,  5 
Ark.  347;  Trowbridge  V.  Sanger,  4  Ark.  179. 

Georgia. —  Carlton  v.  Grissom,  98  Ga.  118, 
26  S.  E.  77,  it  is  enough  to  prove  that  the 
persons  alleged  to  be  partners  are  liable  as 
partners. 

/ZZtnots.— Powell  Co.  v.  Finn,  198  111.  567, 
64  N.  E.  1036  laffirming  101  111.  App.  512] ; 
Smith  Hulett,  65  III.  495;  Yocum  v.  Ben- 
son, 45  111.  435;  King  v.  Haines,  23  111. 
340. 

Iowa. — Hancock  v.  Hintrager,  60  Iowa  374, 
14  N.  W.  725  ;  Byington  v.  Woodward,  9 
Iowa  360;  Bernard  v.  Parvin,  Morr.  309. 

Kansas. —  Burnham  v.  Lutz,  8  Kan.  App. 
361,  55  Pac.  519. 

Louisiana. —  Magee  v.  Dunbar,  10  La.  546. 

il/aiwe.— Head  v.  Sleeper,  20  Me.  314. 

Maryland. —  Lighthiser  v.  Allison,  100  Md. 
103,  59  Atl.  182. 

Massachusetts. —  Haskins  v.  D'Este,  133 
Mass.  356. 

Michigan. —  Gray  v.  Gibson,  6  Mich.  300. 

Minnesota. —  Whitney  v.  Reese,  11  Minn. 
138;  Fetz  v.  Clark,  7  Minn.  217;  Stickney  v. 
Smith,  5  Minn.  486;  Irvine  v.  Myers,  4 
Minn.  229 ;  Bank  of  Commerce  v.  Selden,  1 
Minn.  340. 

Missis.'iippi. —  Smith  v.  Cromer,  66  Miss. 
157,  5  So.  019. 

Missouri. —  Leasing  v.  Sulzbacher,  35  Mo. 
445. 

Nebraska. —  Iloyt  v.  Kountze,  54  Ncbr.  368, 
74  N.  W.  585. 

Ncio  York. — Wildrick  )•.  IlcyHhcni,  96  N.  Y. 
A|)p.  Div.  515,  8!)  N.  Y.  Supi)l.  78;  Kolinier 
V.  Kroiiiiiicl,  03  Hun  370,  18  N.  Y.  Sui)])!. 
31H;  Ilalliday  r.  Mel )ougall,  22  Wond.  204 
[rcr'Tsiiifi  20  VV'i'nd.  H]|. 

0/n'o.— Cliirk  r.  K<mihi-1I,  Wrighl,  180. 

Oklahoma. —  .foiiiiHoii  i\  J.  J.  DougiaHH  Co., 
8  Olcla.  504,  58  J'ac.  743. 

|  VI,  D,  6.  e] 


Pennsylvania. —  Hughes  v.  Moles,  3  Lack. 
Jur.  382. 

Texas. —  Bonnet  v.  Tips  Hardware  Co., 
(Civ.  App.  1900)  59  S.  W.  59;  Baptist  Book 
Concern  v.  C'arswell,  (Civ.  App.  1898)  46 
S.  W.  858. 

United  states. —  Nicholson  v.  Patton,  18 
Fed.  Cas.  No.  10,250,  2  Craneh  C.  C.  164; 
Tibbs  V.  Parrott,  23  Fed.  Cas.  No.  14,023, 

1  Cranch  C.  C.  313. 

See  38  Cent.  Dig.  tit.  "  Partnership," 
§§  410,  417. 

Existence  of  partnership  not  in  issue. — 
Arkansas. —  McGill  v.  Dowdle,  33  Ark.  311; 
Hicks  V.  Branton,  21  Ark.  186. 

Florida. —  Marx  v.  Culpepper,  40  Fla.  322, 
24  So.  59. 

Illinois. —  Wright  v.  Curtis,  27  111.  514. 

Kansas. —  Howard  v.  Woodward,  52  Kan, 
106,  34  Pac.  348. 

Louisiana. —  Dei'bigny  v.  Mondelli,  15  La. 
496,  showing  a  peculiarity  of  Louisiana  law. 

Maine. —  Head  v.  Goodwin,  37  Me.  181,  the 
action  being  trover  against  defendants  who 
were  partners. 

Michigan. —  Naftzker  v.  Lantz,  137  Mich. 
441,  100  N.  W.  601 ;  Philpott  v.  Bechtel,  104 
Mich.  79,  62  N.  W.  174. 

Minnesota. —  Dobson  v.  Hallowell,  53  Minn. 
98,  54  N.  W.  939;  Derby  v.  Gallup,  5  Minn. 
119. 

Missouri. —  Jennings  v.  Russell,  47  Mo. 
App.  160. 

Nebraska. —  Graves  v.  Norfolk  Nat.  Bank, 
49  Nebr.  437,  68  N.  W.  612. 

Neio  Jersey. —  Win  v.  Devine,  62  N.  J.  L. 
374,  41  Atl.  213. 

New  Mexico. —  Waldo  V.  Beckwith,  1  N.  M. 
97. 

Ncio  ror/c— Millerd  v.  Thorn,  56  N.  Y. 
402;  Porter  v.  Cumings,  7  Wend.  172;  Mack 
r.  Spencer,  4  Wend.  411. 

North  Carolina. —  Hall  v.  Younts,  87  N.  C. 
285 ;  Palin  v.  Small,  03  N.  C.  484. 

Oregon. —  Wallace  v.  Baisley,  22  Oreg.  572, 
30  Pac.  432. 

Pennsylvania. —  Tarns  v.  Hitner,  9  Pa.  St. 
441;  Bott  r.  Stoner,  2  Pennyp.  154;  Ege  V. 
Kylo,  2  Watts  222. 

'jSoi/Z/f  Dakota. — Deadwood  First  Nat.  Bank 
V.  Hattenbach,  13  S.  D.  305,  83  N.  W. 
421. 

Texas. —  Sanger  v.  Corsicana  Nat.  Bank, 
(Civ.  Ap|).  1905)  87  S.  W.  737. 

I'Jiiijtaiid. —  liasH  r.  Clivo,  4  Camph.  7S,  4 
M.  &  S.  13;  Kordasn/,  v.  Loach,  1  Stark.  446, 

2  K.  C.  L.  172. 

See    38    Cent.    Dig.    tit.    "  Parlnorahip," 
§§  'I  Hi  IIS.    And  H('(>  supra,  VI,  I),  (i.  b. 
91.  Mithaiiia.. —  Wanier-Smiloy      Co.  v. 
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7.  Evidence  —  a.  Presumptions  and  Burden  of  Proof. In  an  action  to 
enforce  a  partnersliip  liability,  wliicli  is  denied,  the  burden  of  proof  is  xipon  tlie 
party  alleging  such  lial)ility.''^  There  is  a  presumption,  however,  that  the  proper 
parties  liave  united  as  phiintiffs  in  an  action  by  a  partnership,^*  and  that  a  transac- 


Cooper,  131  Ala.  297,  31  So.  28  (where 
plaintiffs  alleged  that  their  firm  was  com- 
posed of  N  &  S  but  the  proof  disclosed  that 
N,  S  &  S  were  partners)  ;  McMillan  r.  Otis, 
74  Ala.  5G0;  Wharton  c.  King,  69  Ala.  305; 
Flake  v.  Day,  22  Ala.  132;  Scott  v.  Dansby, 
12  Ala.  714. 

Alaska. —  Carstens  v.  Frye-Bruhn,  etc.,  Co., 
1  Alaska  140,  where  plaintiff  counted  on  a 
joint  liability  of  defendants,  but  proved  a 
several  liability. 

Georgia.— Trice  v.  Bell,  88  Ga.  740,  15 
S.  E.  810  (no  variance)  ;  Champion  v.  Wil- 
son, 64  Ga.  184  (a  variance). 

/Z/i«ow.— Woodworth  r.  Fuller,  24  111.  109; 
Ilurd  V.  Culies,  18  111.  188,  variance  in  each 
case. 

Indiana. —  Maiden  v.  Webster,  30  Ind.  317, 
no  variance. 

7oi(;a.— Padden  v.  Clark,  124  Iowa  94,  99 
N".  W.  152  (variance  cured  by  amendment  of 
complaint)  ;  Byington  i;.  Woodward,  9  Iowa 
360  (fatal  variance). 

Kansas. —  Crane  v.  Ring,  48  Kan.  01,  29 
Pac.  690  [affirming  48  Kan.  58,  28  Pac. 
1010],  under  Civ.  Code,  §  133,  relating  to 
variance. 

Kentucky. —  Waits  v.  McClure,  10  Bush 
763,  no  variance. 

Maryland. —  Schroeder  v.  Turner,  68  Md. 
506,  13  Atl.  331. 

Massachvsetts. —  Whiting  v.  Withington,  3 
Cush.  413,  fatal  variance. 

Missouri. —  Stix  v.  Mathews,  63  Mo.  371 
(no  variance)  ;  Schmidt  i;.  Schmaelter,  45 
Mo.  502;  Rippey  v.  Evans,  22  Mo.  157; 
Hoyt  V.  Reed,  16  Mo.  294  (no  variance)  ; 
American  Bank  v.  Campbell,  34  Mo.  App. 
45  ( fatal  variance ) .  In  an  action  by  a  part- 
nership on  a  contract  alleged  to  have  been 
assigned  to  it,  there  can  be  no  recovery  by 
an  individual  member  of  the  firm  on  a  con- 
tract assigned  to  him  as  an  individual.  Van- 
hoosier  v.  Dunlap,  117  Mo.  App.  529,  93  S.  W. 
350. 

New  York. —  Cooperstown  Bank  v.  Woods, 
28  N.  Y.  545  (no  variance)  ;  Kayser  v.  Sichel, 
34  Barb.  84  (allegation  that  two  persons  not 
joined  were  partners  of  defendants,  not 
sustained  by  evidence  offered)  ;  Holmes  V. 
Daniels,  86  IST.  Y.  Suppl.  19  (action  against 
an  individual  doing  business  in  a  firm-name 
not  sustained  by  evidence  that  the  business 
was  conducted  by  a  firm  consisting  of  de- 
fendant and  another)  ;  Pease  v.  Morgan,  7 
Johns.  468  (a  variance)  ;  Manhattan  Co.  v. 
Ledyard,  1  Cai.  192. 

Oregon. —  Sabin  v.  Michell,  27  Oreg.  66, 
39  Pac.  635. 

South  Carolina.— Sy>ooI  Cotton  Co.  v.  King, 
68  S.  C.  196,  46  S.  E.  1005  (no  variance)  ; 
Fant  V.  Gadberry,  5  Rich.  10;  Ball  v.  Stro- 
hecker,  2  Speers  364  (fatal  variance). 

South  Dakota. —  Cornwall  r.  ;McKinney,  12 
S.  D.  118,  80  N.  W.  171,  no  variance. 


Tennessee. —  Wilson  v.  Smith,  5  Yerg.  379, 
a  variance. 

Texas. —  Moore  v.  Williams,  31  Tex.  Civ. 
App.  287,  72  S.  W.  222,  a  variance. 

Utah. —  Duncan  v.  Randall,  2  Utah  131, 
a  variance. 

Vermont. —  Miner  v.  Downer,  20  Vt.  461 
(no  variance)  ;  Fullerton  t'.  Seymour,  5  Vt. 
249  ( a  variance) . 

Washington. — ■  Grissom  v.  Hofins,  39  Wash. 
51,  80  Pac.  1002,  applying  §  4949  of  Ballin- 
ger  Annot.  Code  &  St.,  and  holding  the  vari- 
ance in  this  case  immaterial. 

Wisconsin. —  Cornhauser  v.  Roberts,  75 
Wis.  554,  44  N.  W.  744;  Whitman  v.  Wood, 
6  Wis.  676,  no  variance. 

United  States. —  Barry  v.  Foyles,  1  Pet. 
311,  7  L.  ed.  157;  Carrington  v.  Ford,  5 
Fed.  Cas.  No.  2,449,  4  Cranch  C.  C.  231 
(allegation  not  supported  by  the  proof)  ; 
Coffee  V.  Eastland,  5  Fed.  Cas.  No.  2,945, 
Brunn.  Col.  Cas.  216,  Cooke  (Tenn.)  159 
(no  variance)  ;  Darst  v.  Roth,  6  Fed.  Cas. 
No.  3,582,  4  Wash.  471  (no  variance).  Where 
a  complaint  alleged  that  defendant  S  was  a 
member  of  defendant's  firm,  and  although  the 
other  defendants  had  accurate  knowledge  of 
the  facts  they  did  not  specially  traverse  such 
averment,  but  proved  the  contrary  under  a 
general  denial,  it  was  held  that  the  variance 
was  not  material,  and  the  complaint  would 
be  deemed  amerwied  to  conform  to  the  proof. 
Schiffer  v.  Anderson,  146  Fed.  457,  76  C.  C.  A. 
667. 

England. —  Story  v.  Richardson,  6  Bing. 
N.  Cas.  123,  4  Jur.  26,  9  L.  J.  C.  P.  43, 
8  Scott  291,  37  E.  C.  L.  541,  no  variance. 

Canada. —  McDonald  v.  McKeen,  28  Nova 
Scotia  329;  Pegg  v.  Plank,  3  U.  C.  C.  P. 
398  (variance  in  each  case)  ;  French  v.  Weir, 
17  U.  C.  Q.  B.  245. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  416-418. 

92.  As  to  existence  of  partnership  see 
supra,  III,  C,  1. 

93.  M.  W.  Powell  Co.  v.  Finn,  198  111.  567, 
64  N.  E.  1036  [affirming  101  111.  App.  512]  ; 
De  St.  Aubin  v.  Laskin,  74  111.  App.  455; 
Hart  V.  Foley,  (Indian  Terr.  1905)  91  S.  W. 
33;  Sanger  v.  Corsicana  Nat.  Bank,  (Tex. 
Civ.  App.  1905)  87  S.  W.  737  (allegation  of 
partnership  not  denied  and  hence  no  need 
of  evidence  as  to  its  existence)  ;  Burgue  v. 
De  Tastet,  3  Stark.  53,  23  Rev.  Rep.  755, 
3  E.  C.  L.  590. 

94.  Smith  v.  Davis,  2  Stew.  (Ala.)  224; 
Smith  V.  Hunt,  2  Stew.  (Ala.)  222;  Rugely 
V.  Gill,  15  La.  Ann.  509  (holding,  however, 
that  where  a  person  whose  name  appears  in 
the  firm  style  is  not  joined,  the  burden  is 
on  plaintifl's  to  show  that  they  alone  com- 
pose the  firm)  ;  Little  v.  Hamilton,  61  N.  C. 
29;  K.  B.  Co.  V.  Batie,  23  Ohio  Cir.  Ct.  482; 
Calvert  v.  Newberger,  20  Ohio  Cir.  Ct.  353, 
11  Ohio  Cir.  Dec.  184  (holding  that  in  an 
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tion  upon  wliicli  suit  is  brought  is  free  from  fraud.'*''  The  presumption  also 
obtains  that  a  transaction  on  behalf  of  the  firm  by  one  partner  is  authorized  by 
all,  wlien  it  is  within  tlie  course  of  the  firm's  business,''"'  but  not  otherwise.'"^  In 
the  case  of  a  trading  partnershi[),  each  partner  is  presumed  to  be  authorized  to 
issue  and  negotiate  commercial  paper  in  tiie  name  of  the  firm,^^  and  such  paper 
is  presumed  to  have  been  given  for  a  consideration  moving  to  the  iirm/'*  JS'o 
such  presumption  exists  in  the  case  of  commercial  paper  in  the  name  of  a  non- 
trading  firm  ;  ^  nor  in  tlie  case  of  sucli  paper  when  given  in  a  name  other  than 
that  of  the  partnership.^  Limitations  upon  the  ordinarily  implied  authority  of  a 
partner  are  not  presumed  to  be  known  to  those  dealing  with  him  in  the  firm's 


action  in  the  partnership  name  the  presump- 
tion is  tliat  the  law  providing  for  such  ac- 
tions has  been  complied  with ) . 

95.  Edwards  v.  Pitzer,  12  Iowa  607; 
Robinson  v.  Quarles,  1  La.  Ann.  460;  Smith 
V.  Ogilvie,  127  N.  Y.  143,  27  N.  E.  807  [a/- 
fiming  53  Hun  636,  6  N.  Y.  Suppl.  233]  ; 
Frost  V.  Erath  Cattle  Co.,  81  Tex.  505,  17 
S.  W.  52,  26  Am.  St.  Eep.  831;  Ludiker  v. 
Eatto,  2  Tex.  App.  Civ.  Cas.  §  116. 

96.  Baxter  v.  Rollins,  99  Iowa  226,  68 
N.  W.  721;  Rochester  v.  Trotter,  1  A.  K. 
Marsh.  (Ky.)  54;  Johnston  v.  Trask,  116 
N.  Y.  136,  22  N.  E.  377,  15  Am.  St.  Rep.  394, 
5  L.  R.  A.  C30  [affirming  40  Hun  415]; 
Sheldon  v.  Smith,  28  Barb.  (N.  Y.)  593; 
Le  Roy  v.  Johnson,  2  Pet.  (U.  S.)  186,  7 
L.  ed.  391. 

97.  Alabama. —  Harwell  v.  Phillips,  etc., 
Mfg.  Co.,  123  Ala.  460,  26  So.  501,  transac- 
tion in  course  of  firm  business,  but  after 
dissolution. 

Colorado. —  Hobson  v.  Porter,  2  Colo.  28, 
no  such  piresumption  as  to  contract  under 
seal. 

Kentucky. —  Judge  v.  Braswell,  13  Bush 
67,  26  Am.  Rep.  185. 

Louisiana. —  Jamison  v.  Cullom,  110  La. 
781,  .34  So.  775. 

Mississippi. —  Mayer  v.  Bernstein,  69  Miss. 
17,  12  So.  257. 

New  Jersex/. — ■  Lowry  v.  Tivy,  71  N.  J.  L. 
681,  60  Atl.  1134  [affirming  70  N.  J.  L.  457, 
57  Atl.  267]. 

Tennessee. — Morlitzer  v.  Bernard,  10  Heisk. 
361;   Johnson  v.  Ranldn,    (Ch.  App.  1900) 

59  S.  W.  638. 

C7<(i/!.— Gutheil  v.  Gilmer,  23  Utah  84,  63 
Pac.  817;  Cavanaugh  v.  Salisbury,  22  Utah 
465,  63  Pac.  39. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  419,  420. 

98.  Alabama.-  Tones  v.  Rives,  3  Ala.  11. 

Iowa.- — ^  Slicldon  v.  Bigelow,  118  Iowa  586, 

92  N.  W.  701 ;  Piatt  v.  Koehlcr,  91  Iowa  592, 

60  N.  W.  178;  Slierwood  v.  Snow,  46  Iowa 
481,  20  Am.  Rep.  155. 

Kansas. —  Lindh  v.  Crowley,  29  Kan.  756; 
AilarriH  v.  Itiigglcs,  17  Kan.  237. 

Massaclivsrl  Is. —  Mniiroe  V.  Cooper,  5  Pick. 
412,  wlicro  (IcfcndiiiitM  hIiow  that  a  note  in 
tlie  firm- 1)  ail  I  (•  was  given  by  one  j)ari,ncr 
fi inidiilcntly,  (lie  ))iir(l(Mi  is  on  jilaintKl'  to 
hIiow  tliiit  lie  took  witliout  knowledge  of  tlie 
f  riiiid, 

]fiH.Hinsippi.-'-- f^y]vrHic]u  r.  Al.kinHon,  45 
MIhh.  HI;  Kaler  r.  .loriliiti,       MIhh.  283. 
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New  York. —  Richardson  v.  Hinck,  1C9 
N.  Y.  588,  62  N.  E.  1100  [affirming  53  N.  Y. 
App.  Div.  127,  65  N.  Y.  Suppl.  872]. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§421;  and  .supra,  VI,  A,  9. 

99.  Alabama. —  Knapp  v.  McBride,  7  Ala. 
19. 

Georgia. —  Miller  v.  Hines,  15  Ga.  197. 

lotva. —  Buettner  v.  Steinbrecher,  9 1  Iowa 
588,  60  N.  W.  177;  McMullan  v.  ilacKenzie, 
2  Greene  368. 

Kentucky. —  Hamilton  v.  Summers,  12 
B.  Mon.  11,  54  Am.  Dec.  509;  Magill  V.  Mer- 
rie,  5  B.  Mon.  168. 

Maryland. —  Manning  v.  Hays,  6  ISId.  5. 

Michigan. —  Carrier  v.  Cameron,  31  Mich. 
373,  18  Am.  Rep.  192;  Littell  v.  Fitch,  11 
Mich.  525. 

Missouri. —  Feurt  v.  Brown,  23  Mo.  App. 
332. 

Nebraska. —  Schwanck  r.  Davis,  25  Nebr. 
196,  41  N.  W.  141;  Warren  v.  Martin,  24 
Nebr.  273,  38  N.  W.  849. 

Neio  York. —  Oliphant  v.  Mathews,  16 
Barb.  608;  Paul  v.  Van  da  Linda,  12  N.  Y. 
Suppl.  638;  Vallett  v.  Parker,  6  Wend.  615; 
Doty  V.  Bates,  11  Johns.  544. 

Ohio. —  Purviance  v.  Sutherland,  2  Ohio  St. 
478;  Penfield  v.  Mason,  17  Ohio  Cir.  Ct.  165, 
9  Ohio  Cir.  Dec.  611. 

Pennsylvania. —  Hogg  V.  Orgill,  34  Pa.  St. 
344;  Ilaldeman  v.  Middletown  Bank,  28  Pa. 
St.  440,  70  Am.  Dec.  142;  Mifflin  v.  Smith,  17 
Serg.  &  R.  165. 

Texas. —  Powell  v.  Messer,  18  Tex,  401. 

England. —  Moore  v.  Smith,  14  Beav.  393, 
51  Eng.  Reprint  338. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  421. 

1,  /ZZinois,— Gray  i'.  Ward,  18  111.  32. 
Indiana. —  Scheie  v.  Wagner.  163  Ind.  20, 

71  N.  E.  127;  Schellenbeck  v.  Studebaker,  13 
Ind.  App.  437,  41  N.  E.  845,  55  Am.  St.  Rep. 
240. 

Mississippi. —  Prince  v.  Crawford,  50  Miss. 
344. 

Vermont. —  Waller  v.  Keyes,  6  Vt.  257. 
Wisconsin. —  Smith  v.  Sloan,  37  Wis.  285, 
19  Am.  Rej).  757. 

See  38  Cent.  Dig.  tit.  "  Partnership."  §  421. 

2,  Georgia. —  Strauss  v.  Waldo,  25  Ga. 
641. 

Kentucky. —  Seoi  t  r.  Colmosnil,  7  J.  J. 
Marsh.  416. 

Missouri. —  Farniers'  Bunk  v.  Bavlisa,  41 
Mo.  27-1. 

New  Vor/,:.— Gernon  V.  lloyt,  90  N.  Y.  6;?1. 
Pennsylvania,. —  Frisbio  v.  MoFarlano,  190 
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business.^  Where  a  partner  gives  a  firm  obligation  or  transfers  firm  property  on 
account  of  his  private  debt,  the  burden  is  on  tlie  payee  or  transferee  to  prove  the 
assent  of  the  other  partners  to  the  act,  or  their  ratification  of  it.*  The  same 
burden  rests  upon  him  who  seeks  to  liold  the  firm  upon  any  contract  of  surety- 
ship or  guarantee  executed  by  one  partner  in  the  firm-name,^  unless  its  business 
involves  such  contracts."  Partners  who  allege  the  payment  or  extinguishment  of 
a  firm  obligation  by  a  copartner  have  the  burden  of  proving  the  allegation.'^  It 
is  presumed  that  each  partner  knows  the  entries  in  the  firm  books,^  and  that  the 
interests  of  the  copartners  in  the  firm  assets  are  equal.^ 

b.  Admissibility  and  Weigiit  and  Suffleieney.^"  In  partnership  actions,  evi- 
dence, in  order  to  be  admissible,  must  be  confined  to  tlie  issues  raised  by  the 
pleadings  and  must  be  legally  relevant  thereto."  If  the  existence  of  a  partner- 
ship is  in  question,  the  oral  statements  of  its  alleged  members  are  admissible 


Pa.  St.  110,  46  Atl.  359;  Ellinger's  Appeal, 
114  Pa.  St.  505,  7  Atl.  180. 

Virginia. —  Commonwealtli  Nat.  Bank  v. 
Cringan,  91  Va.  347,  21  S.  E.  820. 

United  States. —  Patriotic  Bank  v.  Coote, 
18  Fed.  Cas.  No.  10,807,  3  Crancli  C.  C.  169. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  421. 

3.  Humes  v.  O'Bryan,  74  Ala.  64;  Faler  v. 
Jordan,  44  Miss.  283;  Loftus  v.  Ivy,  14 
Tex.  Civ.  App.  701,  37  S.  W.  766. 

4.  Alahama. —  Pierce  v.  Pass,  1  Port.  232. 
Illinois. —  Harts  v.  Byrne,  31  111.  App.  260. 
Indiana. —  Johnson  v.  McClary,   131  Ind. 

105,  30  N.  E.  888. 

Louisiana. — Allen  v.  Gary,  33  La.  Ann. 
1455;  Mutual  Nat.  Bank  v.  Richardson,  33 
La.  Ann.  1312;  Mechanics',  etc.,  Ins.  Co.  v. 
Ricliardson.  33  La.  Ann.  1308,  39  Am.  Rep. 
290. 

Michigan. —  Koch  v.  Endriss,  97  Mich.  444, 

56  N.  W.  847. 

Minnesota. —  Farwell  v.  St.  Paul  Trust  Co., 
45  Minn.  495,  48  N.  W.  326,  22  Am.  St.  Rep. 
742;  Bank  of  Commerce  v.  Selden,  3  Minn. 
155. 

New  Jersey. —  Lowry  v.  Tivy,  71  N.  J.  L. 
681,  60  Atl.  1134  [affirming  70  N.  J.  L.  457, 

57  Atl.  267]. 

Neio  York. —  Kemeys  v.  Richards,  11  Barb. 
312;  Williams  v.  Walbridge,  3  Wend.  415. 

South  Dakota. —  Noyes  v.  Crandall,  6  S.  D. 
460,  61  N.  W.  806. 

Texas. —  Powell  v.  Messer,  18  Tex.  401. 

West  Virginia. —  Tompkins  v.  Woodyard, 
5  W.  Va.  216. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  420,  421. 

5.  Alabama. —  Rolston  v.  Click,  1  Stew. 
526. 

Connecticut. —  New  York  Firemen  Ins.  Co. 
V.  Bennett,  5  Conn.  574,  13  Am.  Dec.  109. 

Georgia. —  Siblev  v.  American  Exeh.  Nat. 
Bank,  97  Ga.  126^  25  S.  E.  470. 

Illinois. —  Davis  v.  Blackwell,  5  111.  App. 
32. 

loiva. —  Dubuque  First  Nat.  Bank  v.  Car- 
penter, 34  Iowa  433. 

Maine. —  Darling  v.  March,  22  Me.  184. 

Massachusetts. —  Sweetser  v.  French,  2 
Cush.  309,  48  Am.  Dec.  666. 

Michiqan. —  ]\Teehanics'  Bank  v.  Barnes,  86 
Mich.  632,  49  N.  W.  475. 

Minnesota.— Y&Ti  Dyke  v.  Seelye,  49  Minn. 


557,  52  N.  W.  215;  Osborne  v.  Stone,  30 
Minn.  25,  13  N.  W.  922. 

Mississippi. —  Langan  v.  Hewett,  13  Sm. 
&  M.  122;  Andrews  v.  Planters'  Bank,  7  Sm. 
&  M.  192,  45  Am.  Dec.  300. 

New  York. —  New  York  Fireproof  Tene- 
ment Assoc.  V.  Stanley,  105  N.  Y.  App.  Div. 
432,  94  N.  Y.  Suppl.  160;  Joyce  v.  Williams, 
14  Wend.  141;  Mercein  v.  Andrus,  10  Wend. 
461;  Boyd  v.  Plumb,  7  Wend.  309;  Schermer- 
horn  V.  Schermerhorn,  1  Wend.  119;  Foot  v. 
Sabin,  19  Johns.  154,  10  Am.  Dec.  208. 

North  Dakota. —  Clarke  v.  Wallace,  1  N.  D. 
404,  48  N.  W.  339,  26  Am.  St.  Rep.  636. 

Texas. —  Fore  v.  Hitson,  70  Tex.  517,  8 
S.  W.  292. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  422. 

6.  Dubuque  First  Nat.  Bank  v.  Carpenter, 
34  Iowa  433. 

7.  Zachary  v.  Pliillips,  101  N.  C.  571,  8 
S.  E.  359  (burden  to  prove  satisfaction  of 
firm  liability)  ;  In  re  Davis,  5  Whart.  (Pa.) 
530,  34  Am.  Dec.  574  (burden  to  prove  re- 
lease from  firm  debt)  ;  Whitwell  v.  Warner, 
20  Vt.  425. 

8.  Burchelle  v.  Voght,  35  N.  Y.  App.  Div. 
190,  55  N.  Y.  Suppl.  80  [affirmed  in  164  N.  Y. 
602,  58  N.  E.  1085].  See  also  infra,  VI,  D, 
7,  b;  IX,  D,  12,  f. 

9.  Leonard  v.  Worsham,  18  Tex.  Civ.  App. 
410,  45  S.  W.  336. 

10.  Evidence  of  partnership  see  supra,  III, 
C,  2,  3. 

11.  See  the  cases  cited  infra,  this  note. 
And  see  supra,  VI,  D,  6,  f. 

Evidence  held  admissible. —  Kuhl  v.  Long, 
102  Ala.  563,  15  So.  267;  Adams  v.  Long, 
114  111.  App.  277;  Beckwith  v.  Mace,  140 
Mich.  157,  103  N.  W.  559;  Coller  v.  Porter, 
88  Mich.  549,  50  N.  W.  658 ;  Sager  v.  Tupper, 
38  Mich.  258 ;  Boyd  v.  Ricketts,  60  Miss.  62 ; 
Sedalia  Third  Nat.  Bank  v.  Faults,  115  Mo. 
App.  42,  90  S.  W.  755;  Bernstein  v.  Cahen, 
48  Misc'.  (N.  Y.)  639,  96  N.  Y.  Suppl.  209; 
Carter  v.  Beaman,  51  N.  C.  44;  Daniel  v. 
Lance,  29  Pa.  Super.  Ct.  454;  Kitchen  v. 
Dallas  Brick  Co.,  (Tex.  Civ.  App.  1894)  29 
S.  W.  402;  Hinton  v.  Forester,  1  F.  &  F.  150. 
See  38  Cent.  Dig.  tit.  "  Partnership,"  §  423. 

Evidence  held  inadmissible. —  Preston  v. 
Putman  Countv  Banking  Co.,  120  Ga.  546, 
48  S.  E.  316;  Folk  v.  Wilson,  21  Md.  538,  83 
Am.  Dec.  599;   Coller  V.  Porter,  88  Mich. 
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against  tlietn,  althougli  the  partnership  articles  are  under  seal.'^  On  an  issue 
whether  its  act  binds  the  firm,  evidence  as  to  the  nature  of  the  firm's  business  is 
of  course  admissible/^  as  is  also  evidence  of  circumstances  attending  the  trans- 
action which  tend  to  show  that  it  was  a  firm  transaction.^*  The  admissions  and 
representations  of  a  partner  are  always  receivable  against  him,'''  and  are  receivable 
against  his  copartners  when  made  in  the  ordinary  course  of  the  firm's  business 
concerning  its  affairs,"'  but  not  in  his  or  tlieir  favor."  Entries  in  the  books  of  a 
firm  are  admissible  against  each  partner.'^    Parol  evidence  of  the  ratification  of  a 


549,  50  N.  W.  G58;  Casliman  v.  Lawson,  175 
N.  Y.  488,  07  N.  E.  1081  laffirming  73  N.  Y. 
App.  Div.  419,  77  N.  Y.  Suppl.  132J ;  Kinney 
V.  McBride,  88  N.  Y.  App.  Div.  92,  84  N.  Y. 
Suppl.  958;  Lyon  v.  Fitch,  CI  N.  Y.  Super. 
Ct.  74,  18  N.  Y.  Suppl.  867;  Best  v.  Starks, 
24  How.  Pr.  {N.  Y.)  58;  Hooks  v.  Houston, 
109  N.  C.  623,  14  S.  E.  49;  Jebson  v.  East 
India,  etc..  Dock  Co.,  L.  R.  10  C.  P.  300,  44 
L.  J.  C.  P.  181,  32  L.  T.  Rep.  N.  S.  321,  23 
Wkly.  Rep.  624.  See  38  Cent.  Dig.  tit.  "  Part- 
nership," §  423. 

12.  Scholtz  V.  Freud,  128  Mich.  72,  87 
N.  W.  130;  Studdy  v.  Sanders,  2  D.  &  R. 
347,  16  E.  C.  L.  93;  Alderson  v.  Clay,  1 
Stark.  405,  18  Rev.  Rep.  788,  2  E.  C.  L.  157. 

13.  Alabama. —  Saltmarsh  v.  Bower,  34 
Ala.  613. 

California. —  Sanborn  v.  Cunningham, 
(1893)  33  Pac.  894. 

Georgia. —  Pursley  v.  Rumsley,  31  Ga.  403. 

Michigan. —  Botsford  V.  Kleinhans,  29 
Mich.  332. 

Mississippi. — Lea  v.  Guice,  13  Sm.  &  M.  656. 

Missouri. — ^  Ellis  v.  Harrison,  104  Mo.  270, 
16  S.  W.  198. 

Oregon. —  North  Pac.  Lumber  Co.  v.  Spore, 
44  Oreg.  462,  75  Pac.  890. 

Rhode  Island. — Anthony  v.  Wheatons,  7 
R.  I.  490. 

Vermont. — -Harris  v.  Holmes,  30  Vt.  352. 

Wisconsin. —  Haben  Harshaw,  49  Wis. 
379,  5  N.  W.  872. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  423,  424. 

14.  Alabama. —  Dorough  v.  Harrington, 
148  Ala.  305,  42  So.  557. 

Connecticut. —  Brown  v.  Lawrence,  5  Conn. 
397. 

Georgia. —  Preston  v.  Putman  County 
Banking  Co.,  120  Ga.  546,  48  S.  E.  316; 
Giles  V.    Vandiver,  91  Ga.  192,  17  S.  E.  115. 

Illinois. —  Hallack  V.  March,  25  111.  48. 

loiva. —  Miller  -v.  House,  07  Iowa  737,  25 
N.  W.  899. 

Masfiurliuffcils. —  Reed  V.  Bacon,  175  Mass. 
407,  56  N.  E.  716. 

Michiqan. —  (barney  v.  Ilotchkisa,  48  Midi. 
276,  12  "N.  W.  182. 

Ncio  If ampshire. —  Tucker  v.  Peaslee,  36 
N.  TL  167. 

Ncio  York. —  Richardson  v.  llinck,  48  N.  Y. 
Ai)p.  Div.  531,  62  N.  Y.  Suppl.  1073. 

tSovlh  (Uirolina. —  I  lugiiciioi,  Mills  v.  .Tomi)- 
Hoii,  68  S.  (!.  363,  4  7  S.  K.  (;S7,  102  Am.  St. 
Rep.  673;  Hampton  v.  Ray,  52  S.  C.  74,  29 
S.  E.  537. 

Vrrniont. —  McDonald  r.  IC^jgloflton,  2(!  Vt. 
154,  60  Am.  Di'c.  .'io:!. 
Sec  38  Cent.  Dif,'.  lit.  "  Partii(MHlii|),"  S  423. 
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15.  Herman  Kahn  &  Co.  v.  Bowden,  80 
Ark.  23,  96  S.  W.  126;  Rooth  v.  Quin,  7 
Price  193,  21  Rev.  Rep.  744;  Sangster  o. 
Mazarredo,  1  Stark.  161,  2  E.  C.  L.  09.  And 
.see  supra,  III,  C,  2,  d,  (ill). 

Drawing  of  checks  as  evidence  of  name. — 
Where,  in  an  action  by  a  firm,  defendant 
averred  that  the  name  of  the  firm  was  not 
the  name  alleged,  evidence  that  the  firm,  in 
the  transaction  of  its  business,  drew  checks 
in  the  name  adopted  in  the  action,  was  held 
admissible  as  corroborative  of  the  fact  that 
the  partners  by  mutual  consent  had  changed 
the  name  of  the  firm  as  given  in  the  articles 
of  copartnership.  Dorough  v.  Harrington, 
148  Ala.  305,  42  So.  557. 

16.  Michigan. —  Welch  v.  Palmer,  85  Mich. 
310,  48  N.  W.  552,  not  admissible  because 
not  in  course  of  firm's  business. 

New  York. — •  Oakley  v.  Aspinwall,  2  Sandf. 
7  [reversed  on  other  grounds  in  4  N.  Y.  513], 
same  as  preceding  case. 

Pennsylvania. —  Little  v.  Fairchild,  10  Pa. 
Super.  Ct.  211  [affirmed  in  195  Pa.  St.  614, 
46  Atl.  133];  Little  v.  Clarke,  36  Pa.  St.  114. 

Texas. —  Blum  v.  Bratton,  2  Tex.  Civ.  App. 
226,  21  S.  W.  65. 

Virginia.—  Chapman  v.  Wilson,  1  Rob.  267, 
not  shown  to  be  in  course  of  firm's  business. 

England. —  Norton  v.  Seymour,  3  C.  B.  792, 
11  Jur.  312,  16  L.  J.  C.  P.  100,  54  E.  C.  L. 
792  (admissible)  ;  Tunley  v.  Evans,  2  D.  &  I/. 
747,  9  Jur.  428,  14  L.  J.  Q.  B.  116;  Edmund- 
son  V.  Thompson,  2  F.  &  F.  564,  8  Jur.  N.  S. 
235,  31  L.  J.  Exch.  207.  5  L.  T.  Rep.  N.  S. 
428,  10  Wkly.  Rep.  300  (not  admissible)  ; 
Lucas  V.  De  la  Cour,  1  M.  &  S.  249,  14  Rev. 
Rep.  426;  Catt  v.  Howard,  3  Stark.  3.  23 
Rev.  Rep.  751,  3  E.  C.  L.  570;  Wood  i\  Brad- 
dick,  1  Taunt.  104,  9  Rev.  Rep.  711;  Saville  v. 
Robertson,  4  T.  R.  720. 

See  38  Cent.  Dig.  tit.  "  Partnership," 
§  423;  and  supra,  III,  C,  2,  d,  (in). 

17.  Bond  V.  Nave,  62  Ind.  505;  Towle  v. 
Dunham,  84  Mich.  268,  47  N.  W.  683;  Best 
V.  Starks,  24  How.  Pr.  (N.  Y.)  58;  Waller  v. 
Heyes,  6  Vt.  257. 

18.  Illinois. —  TTurd  r.  Ilaggerty,  24  111. 
171;  Smith      Hood,  4  Til.  App.  360. 

loim. —  McDermott  v.  Hacker,  109  Iowa 
239,  SO  N.  W.  338. 

Louisiana. —  Calder  r.  Creditors,  47  La. 
Ann.  346,  16  So.  852. 

Mari/land.—  Vo\k  V.  Wilson,  21  Md.  538, 
83  Am.  Dec.  59!),  not  admissiblo  against  out- 
sidovH  in  favor  of  ])arln('rs. 

Ncin  To/-/,-.— ITotojip  r.  TTul.ov,  160  N.  Y. 
521,  55  N.  W.  206  [n/Jiriiiiiig  16  N.  Y.  A]ip. 
Div.  327,  44  N.  Y.  Supj.I.  617L 

England. —  Hill  V.  Manchester,  etc.,  Water- 
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contract  under  seal  by  one  partner  is  admissible."  Sucli  evidence  is  also  admis- 
sible to  show  that  property  standing  in  the  name  of  one  partner  is  owned  by  the 
tirm.^°  The  weight  and  sufficiency  of  evidence  are  governed  by  the  same  rules 
in  partnership  litigations  as  in  other  actions.^^ 


works  Co.,  5  B.  &  Ad.  8G6,  3  L.  J.  K.  B. 
19,  2  N.  &  M.  573,  27  E.  C.  L.  364. 

See  38  Cent.  Dig.  tit.  "  Partnersliip, 
§  423;  and  supra.  III,  C,  2,  d,  (v)  ;  infra, 
IX,  D,  12,  f.  See  also  Evidence,  17  Cyc.  397. 

Books  not  admissible  to  show  absence  of 
entry. —  In  an  action  against  two  persons  as 
partners  on  a  note  executed  by  one  of  tliem  in 
the  firm-name,  wherein  tlie  otlier  claimed 
that  tlie  partner  executing  the  note  liad  no 
authority  to  do  so,  there  was  no  error  in 
refusing  to  admit  in  evidence  bool^s  of  ac- 
count kept  by  the  partnership  at  tlie  time 
of  the  giving  of  the  note,  for  the  purpose  of 
showing  that  the  note  did  not  appear  thereon 
as  a  liability  of  tlie  firm.  Moran  Bros.  Co. 
V.  Watson,  44  Wash.  392,  87  Pac.  508. 

19.  Pike  V.  Bacon,  21  Me.  280,  38  Am. 
Dec.  259 ;  McDonald  v.  Eggleston,  26  Vt.  154, 
60  Am.  Dec.  303. 

20.  Gansevoort  Bank  v.  Carragan,  69 
N.  J.  L.  404,  55  Atl.  741. 

21.  See  the  following  cases: 

Alabama. —  Eussell  v.  Bellinger,  (1906)  40 
So.  132;  Clark  v.  Taylor,  68  Ala.  453,  evi- 
dence not  conclusive  against  firm  liability. 

Arkansas. —  Herman  Kalin  Co.  V.  Bowden, 
80  Ark.  23,  96  S.  W.  126,  holding  that  in 
an  action  against  two  persons  as  partners, 
evidence  that  one  of  them  had  made  declara- 
tions to  the  effect  that  he  was  a  partner  of 
the  other  was  sufficient  to  sustain  a  finding 
that  he  was  a  partner. 

California. —  Sanborn  v,  Cunningham, 
(1893)  33  Pac.  894  (evidence  sufficient); 
Pierce  v.  Jackson,  21  Cal.  636  (evidence  in- 
sufficient ) . 

Georgia. —  Hymes  v.  Weld,  91  Ga.  742,  17 
S.  E.  1001  (evidence  sufficient)  ;  Newall  V. 
Smith,  23  Ga.  170"  (evidence  sufficient); 
Miller  v.  Hine,  15  Ga.  197  (evidence  suf- 
ficient to  establish  authority  in  one  partner). 

Idaho. —  Sidney  Stevens  Implement  Co. 
V.  Stuart,  9  Ida.  221,  73  Pac.  21,  evidence 
insuflicipnt. 

Indiana. —  Brudi  v.  Luhrman,  26  Ind.  App. 
221,  59  N.  E.  409  (evidence  insufficient  to 
establish  liability  for  injury  to  firm  serv- 
ant) ;  Ensminger  iK  Marvin,  5  Blackf.  210 
(evidence  prima  facie  sufficient). 

Kcniucl-y. —  Lexington  Nat.  Exch.  Bank  v. 
Wilgus,  95  Ky.  309,  25  S.  W.  2,  15  Ky.  L. 
Rep.  763,  evidence  sufficient. 

Maine. —  Holmes  v.  Porter,  39  Me.  157 ; 
Barrett  v.  Swann,  17  Me.  180,  evidence  suf- 
ficient in  both  cases. 

Massachvsctt.';. —  Sumner  v.  Gardiner,  184 
Mass.  433,  68  N.  E.  850,  evidence  sufficient. 

Michigan. —  Schroder  Pinch,  126  Mich. 
185,  85  K  W.  454;  Webber  v.  Turner,  94 
Mich.  589,  54  N.  W.  300,  evidence  sufficient 
in  both  cases. 

Missouri. —  Kahn  v.  Overstolz,  82  Mo.  App. 
235,  evidence  sufficient. 

Nebraska. —  Howell  v.  Wilcox,  etc.,  Sewing 


Mach.  Co.,  12  Nebr.  177,  10  N.  W.  700,  evi- 
dence insufficient. 

Neio  Jersey. —  Lowry  v.  Tivy,  70  N.  J.  L. 
457,  57  Atl.  267  [.affirmed  in  71  N.  J.  L.  681, 
00  Atl.  1134],  evidence  sufficient  to  require 
submission  to  jury. 

New  Yoj-A;.— Hooper  v.  Baillie,  118  N.  Y. 
413,  23  N.  E.  569  (evidence  insufficient)  ; 
Butler  r.  Stocking,  8  N.  Y.  408  (authority 
to  svibscribe  firm-name  as  accommodation 
surety  sufficiently  proved  by  circumstances)  ; 
Hann'iaan  v.  Allen,  3  Silv.  App.  442,  27  N.  E. 
402  [reversing  55  N.  Y.  Super.  Ct.  570,  3 
N.  Y.  Suppi.  945]  (evidence  sufficient)  ; 
Richardson  i\  Erckens,  53  N.  Y.  App.  Div. 
127,  65  N.  Y.  Suppl.  872  [affirmed  in  169 
N.  Y.  588,  62  N.  E.  1100]  (evidence  suf- 
ficient) ;  Bray  ton  v.  Sherman,  45  N.  Y.  App. 
Div.  58,  60  N.  Y.  Suppl.  1118  [affirmed  in 
166  N.  Y.  610,  59  N.  E.  1119]  (evidence  suf- 
ficient) ;  Paul  V.  Stevens,  57  Hun  171,  10 
N.  Y.  Suppl.  442  [affirmed  in  126  N.  Y.  630, 
27  N.  E.  410]  (sufficient)  ;  Van  Epps  V. 
Dillaye,  6  Barb.  244  (objection  to  insuf- 
ficiency prevented  by  failure  to  appear)  ; 
Barrett  v.  Warren,  84  N.  Y.  Suppl.  578  (evi- 
dence insufficient)  ;  Baldwin's  Bank  v.  Butler, 
14  N.  Y.  Suppl.  831  (evidence  insufficient). 

Pennsylvania. —  Kaiser  v.  Fendriek,  98  Pa. 
St.  528  (evidence  insufficient)  ;  Balliet  V. 
Fink,  28  Pa.  St.  266  (evidence  sufficient). 

TeMS.— Baker  v.  Smith,  8  Tex.  346;  Mas- 
terson  v.  Mansfield,  25  Tex.  Civ.  App.  262,  61 
S.  W.  505,  evidence  suflacient  in  both  cases. 
Evidence  that  one  promised  that  all  the  debts 
of  a  logging  firm  should  be  paid,  and  that 
he  had  uniformly  paid  for  labor  employed 
to  cut  the  timber,  is  insufiicient  to  go  to  the 
jury  on  the  issue  of  his  being  a  member  of 
the  firm.  Bartholomew  v.  Shepperd,  (Tex. 
Civ.  App.  1906)  93  S.  W.  218. 

Z7ita/i,.— Mitchell  v.  Jensen,  29  Utah  346, 
81  Pac.  165  (evidence  insufficient  to  show  the 
sale  and  delivery  of  certain  goods  to  the  de- 
fendants as  partners)  ;  Guthiel  v.  Gilmer,  27 
Utah  496,  76  Pac.  628  (evidence  sufficient  to 
show  ratification). 

Wisconsi^i. —  Remington  v.  Minnesota  East- 
ern R.  Co.,  109  Wis.  154,  84  N.  W.  898,  85 
N.  W.  321,  evidence  sufficient. 

Wyoming. —  Lellman  v.  Mills,  15  Wyo.  149, 
87  Pac.  985,  evidence  sufficient  to  show  that 
certain  property  mortgaged  by  defendant 
was  partnership  property. 

England.— Heyl^oe  v.  Burge,  9  C.  B.  431, 
19  L.  J.  C.  P.  243,  67  E.  C.  L.  431  (written 
agreement  not  conclusive  as  to  partnership, 
but  sufficient  in  connection  with  other  evi- 
dence) ;  Martvn  v.  Gray,  14  C.  B.  N.  S.  824, 
108  E.  C.  L.  824  (evidence  sufficient)  ;  Cooke 
V.  Seeley,  2  Exch.  746,  17  L.  J.  Exch.  286 
(evidence  insufficient)  ;  Beech  v.  Eyre,  12 
L.  .J.  C.  P.  140,  5  M.  &  G.  415,  6  Scott  N.  R. 
327,  44  E.  C.  L.  222  (evidence  sufficient)  ; 
Evans  v.  Curtis,  2  C.  &  P.  296,  12  E.  C.  L. 
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8.  Trial  —  a.  Instructions  and  Questions  For  Court  and  Jury.    It  is  the  duty 

of  the  court  in  instructing  the  jury,  at  the  recjucst  of  eitlier  party,  to  state  correctly 
the  legal  principles  governing  the  right  or  liability  of  partners  in  the  particular 
case,^^  to  explain  the  probative  force  of  evidence  which  is  before  thern,^-'  to  inform 
tliem  of  the  questions  they  are  to  decide  and  those  which  the  court  determines,^ 


581 ;  Robey  v.  Howard,  2  Stark.  555,  3  E.  C.  L. 
528  (sufficient). 

Canada. —  Taylor  v.  Cook,  11  Ont.  Pr.  60, 
sufficient. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  425. 

Evidence  of  partnership  see  supra,  III,  C,  3. 

22.  Alabama. —  Levy  v.  Alexander,  95  Ala. 
101,  10  So.  394,  erroneous  instruction  as  to 
holding  out  of  partner. 

Arkansas. —  Herman  Kahn  &  Co.  v.  Bow- 
den,  80  Ark.  23,  96  S.  W.  126,  erroneous 
instructions  as  to  what  was  necessary  to  war- 
rant a  finding  that  a  person  was  a  member 
of  a  firm,  and  as  to  tlie  effect  of  his  declara- 
tions to  such  effect. 

Colorado. —  Ashenfelter  v.  Williams,  12 
Colo.  App.  345,  55  Pae.  734,  instruction  as  to 
what  constituted  a  partnership  witli  refer- 
ence to  sharing  profits  held  misleading. 

Illinois. —  Crane  Co.  v.  Tierney,  175  111.  79, 
51  N.  E.  715,  instruction  erroneous  in  as- 
suming that  a  purchase  of  goods  was  within 
the  apparent  scope  of  the  firm  business,  and 
also  in  stating  an  abstract  rule  of  law  not 
applicable  to  the  facts  in  the  case. 

Indiana. —  Jones  v.  Austin,  26  Ind.  App. 
399,  59  N.  E.  1082,  instruction  as  to  infer- 
ence of  a  novation  or  release  from  the  cir- 
cumstances, and  as  to  right  of  partner  to 
pay  individual  debts  with  partnership  funds 
and  eflFeet  of  sucli  payment. 

loiva. —  Sheldon  v.  Bigelow,  118  Iowa  586, 
92  N.  W.  70],  erroneous  instruction  as  to 
holding  out  as  a  partner. 

Michigan. —  Weeks  v.  Hutchinson,  135 
Mich.  160,  97  N.  W.  695  (instruction  as  to 
existence  and  evidence  of  partnership  and 
liability  of  partners)  ;  MePherson  v.  Bristol, 
115  Mich.  258,  73  N.  W.  236  (instruction  as 
to  power  of  member  of  non-trading  part- 
nership to  make  note  and  as  to  liability 
thereon)  ;  Conely  v.  Wood,  73  Mich.  203,  41 
N.  W.  259  (correct  instruction  as  to  power 
of  partner  to  bind  firm)  ;  Sager  v.  Tupper,  38 
Mich.  258  (correct  instruction  as  to  necessity 
to  prove  joint  contract  or  promise). 

Minnesota. —  Connolly  v.  Davidson,  15 
Minn.  519,  2  Am.  Rep.  154,  instruction  as  to 
sharing  of  jjrofits  making  persons  partners 
held  not  objectionable. 

Monlana. —  Liiwrcnco  v.  Westlake,  28  Mont. 
503,  73  I'ac.  119,  instruction  (erroneous  in 
asHUiMing  cxiHtciKU!  of  iiartnerslii])  and  firm 
liability,  and  in  inisHtat('in(!nt  as  to  proof  of 
partiKuslii])  and  (Icgico  of  j)roof  required. 

Nebraska. —  McKibbin  v.  Day,  71  Ncbr. 
280,  98  >J.  W.  K.1.5  (as  to  parties  defendant 
in  action  iigninst  alleged  partners  for  fiaudu- 
Icot  r(!pr(^H(!ntations)  ;  li'ilh^y  v.  WalkiM-,  28 
Ncbr.  500,  -14  N.  W.  737  (as  to  ])artieH  in 
int(!r(!Ht  after  one  partner'  had  dispoHcd  of 
half  his  int(!r('Ht)  ;  Manrer  «.  Miday,  '25 
Ncbr.  575,  4  1  N.  W.  395  (aH  to  liability  of 
(Inn  for  ^oodH  purclniHcd  by  silent  ])artner). 
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New  York. —  Knickerbocker  lee  Co.  V. 
Theiss,  23  Misc.  625,  52  X.  Y.  Suppl.  163, 
erroneous  instruction  that  the  jury  must  find 
a  verdict  for  or  against  both  defendants. 

Pennsylvania. —  Entwisle  v.  Carey,  9  Pa. 
Cas.  423,  12  Atl.  708,  instruction  as  to  sig- 
natures on  notes  not  misleading. 

Texas. —  Moore  v.  Williams,  26  Tex.  Civ, 
App.  142,  62  S.  W.  977,  31  Tex.  Civ.  App. 
287,  72  S.  W.  222,  instruction  not  erroneous 
in  ignoring  effect  of  an  agreement  as  consti- 
tuting a  partnership.  See  also  Haight  v. 
Turner,  (Civ.  App.  1907)  99  S.  W.  196,  er- 
roneous charge  authorizing  award  to  one 
partner  of  all  the  damages  for  levy  on  the 
property  of  the  partnership. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  426. 

23.  District  of  Columbia. —  Robinson  v. 
Parker,  11  App.  Cas.  132. 

Illinois. —  Daugherty  v.  Heckard,  189  111. 
239,  59  N.  E.  569. 

Indian  Territory. —  Shapard  Grocery  Co.  V. 
Hynes,  3  Indian  Terr.  74,  53  S.  W.  486. 

Kentucky. —  Humphrev  v.  Mattox,  42  S.  W. 
1100,  19  Ky.  L.  Rep.  1053. 

Massachusetts. —  W^oodward  v.  Winship,  12 
Pick.  430. 

Michigan.—  Weeks  v.  Hutchinson,  135 
Mich.  160,  97  N.  W.  695;  Scholtz  v.  Freud, 
128  Mich.  72,  87  N.  W.  130;  Fountain  v. 
Hutchinson,  108  Mich.  596,  66  N.  W.  477; 
Linn  v.  Howell,  34  Mich.  102. 

Neio  York. —  Hagmayer  t.  Armbruster,  35 
Misc.  378,  71  N.  Y.  Suppl.  1029. 

North  Carolina. —  Barrett  v.  McCrummen, 
128  N.  C.  81,  38  S.  E.  286. 

Pennsylvania. —  Frisbie  V.  McFarlane,  196 
Pa.  St.  110,  46  Atl.  359;  Porter  v.  Wilson, 
13  Pa.  St.  641. 

Texas. —  Nolan  County  v.  Simpson,  74  Tex. 
218,  11  S.  W.  1098;  Moore  v.  Williams,  26 
Tex.  Civ.  App.  142,  62  S.  W.  977. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  42C. 

24.  Alabama. —  Edwards  v.  Parker,  88  Ala. 
356,  6  So.  684,  instruction  erroneous  in  with- 
drawing from  the  jury  the  effect  of  certain 
evidence. 

Illinois. —  Schmidt  v.  Balling,  91  111.  App. 
388. 

Massachuseiis. —  Hewes  1\  Parkman,  20 
Pick.  90,  proper  instruction  submitting  ques- 
tion of  ratification. 

Michigan. —  Conely  v.  Wood,  73  Mich.  203, 
41  N.  W.  259. 

yV('/(;  Hampshire. —  Chase  v.  Stevens,  19 
N.  II.  465. 

Orcqon. —  McVicker  x).  Cone,  21  Oreg.  353, 
28  Pac.  76. 

Wisconsin. —  Moore  v.  May,  117  Wis.  102, 
91  N.  W.  45. 

Nn<il(iu(l. —  Dc  Mautort  r.  Siuinders,  1  H.  & 
Ad.  :!'9H,  9  L.  .1.  K.  B.  O.  8.  61,  20  E.  0.  L.  534. 

Sec  38  Cent.  Dig.  tit.  "  rartucrship," 
SS  420,  427. 


PARTNERSHIP 


[30  Cyc]  593 


and  to  refuse  improper  requests  for  instructions.^-'  Questions  of  law  wlietlier  pre- 
sented by  the  pleadings  or  by  undisputed  evidence  that  warrants  but  one  legal 
inference  are  to  be  determined  by  the  court.^''  Questions  of  fact,  especially  tliose 
raised  by  conflicting  evidence,  are  to  be  determined  by  the  jury.^''  What  consti- 
tutes a  partnership  is  a  question  of  law;^^  but  whether  a  partnership  exists  in  a 


25.  Arkansas. —  Eector  V.  Robins,  74  Ark. 
437,  80  iS.  W.  007,  instructions  erroneous 
because  conflicting,  misleading,  and  ignoring 
existence  and  efl'ect  of  partnership. 

Colorado. —  Clark  Ball,  34  Colo.  223,  82 
Pac.  520,  114  Am.  St.  Eep.  154,  2  L.  R.  A. 
N.  S.  100  (erroneous  instruction  as  to  lia- 
bility of  non-trading  partnership  for  loss  of 
money  of  the  firm  by  absconding  of  partner)  ; 
McDonald  v.  Clough,  10  Colo.  59,  14  Pac.  121 
(instruction  properly  refused  because  it  ig- 
nored existence  of  partnership). 

Iowa. —  Boardman  v.  Adams,  5  Iowa  224, 
erroneous  instruction  as  to  liability  of  part- 
nership and  necessity  for  knowledge  and  con- 
sent of  partner. 

Kentucky. —  Humphrey  v.  Mattox,  42  S.  W. 
1100,  19  Ky.  L.  Eep.  1053,  erroneous  in- 
structions as  to  liability  of  partners. 

il/ (line.— Smith  v.  Smith,  93  Me.  253,  44 
Atl.  905,  instruction  as  to  liability  of  firm 
on  employment  of  relative  by  partner. 

Massachusetts. —  White  v.  McPeck,  185 
Mass.  451,  70  N.  E.  463,  holding  that  an  in- 
struction was  properly  refused  as  inapplicable 
to  the  evidence. 

Missouri. —  Hodel-Mutti  Mfg.  Co.  v.  Ham, 
112  Mo.  App.  718,  87  S.  W.  608  (instruction 
that  a  person  was  agent  for  a  firm  held 
erroneous)  ;  Tamblyn  v.  Scott,  111  Mo.  App. 
46,  85  S.  W.  918  (erroneous  instruction  that 
a  certain  contract  did  not  make  parties  part- 
ners ) . 

Neto  York.— Costet  v.  Jeantet,  108  N.  Y. 
App.  Div.  201,  95  N.  Y.  Suppl.  638,  erroneous 
instruction  authorizing  a  verdict  against  de- 
fendant partners  separately  or  collectively. 

United  States.— Tellev  v.  Patten,  20  How. 
125,  15  L.  ed.  831,  proper  refusal  of  instruc- 
tion limiting  evidence  to  declarations  of  al- 
leged partner  made  at  one  particular  time, 
on  the  question  whether  he  was  a  partner. 

26.  Alabama. —  Desha  v.  Stewart,  6  Ala. 
852. 

loica. —  Janney  v.  Springer,  78  Iowa  617, 
43  N.  W.  401,  16  Am.  St.  Eep.  460. 

Michigan.— Cook  v.  Blake,  98  Mich.  389, 
57  N.  W.  249. 

Missouri. —  Sedalia  Third  Nat.  Bank  v. 
Faults,  115  Mo.  App.  42,  90  S.  W.  755. 

yeio  York. —  Elmira  Iron,  etc.,  Eolling- 
Mill  Co.  V.  Harris,  124  N.  Y.  280,  26  N.  E. 
541:  Millard  v.  Adams,  1  Misc.  431,  21  N.  Y. 
Suppl.  424 ;  Harris  v.  Wilson,  7  Wend.  57. 

Vermont. —  Miner  v.  Downer,  19  Vt.  14. 

Wisconsin. —  Hogan  v.  Cushing,  49  Wis. 
169,  5  N.  W.  490,  where,  while  there  was  a 
conflict  of  evidence,  it  was  not  sufficient  to 
warrant  submission  to  a  jury. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  427. 

27.  Alabama. —  Dorough  v.  Harrington, 
148  Ala.  305,  42  So.  557;  Ellis  v.  Allen,  80 
Ala.  515,  2  So.  676. 

Connecticut. —  Bonnell  v.   Chamberlin,  26 
[38] 


Conn.  487;  Leavitt  v.  Peck,  3  Conn.  124,  8 
Am.  Dec.  157. 

Georgia. —  Maynard  v.  Ponder,  75  Ga.  664. 

Illinois. —  Gray's  Harbor  Commercial  Co. 
V.  Weise,  86  111.'  App.  125. 

Indiana. —  McMillan  v.  Hadley,  78  Ind.  590. 

Louisiana. —  Flower  v.  Williams,  1  La.  22. 

Maine. —  Duran  1\  Ayer,  07  Me.  145. 

Massachusetts. —  Berry  v.  Pelneault,  188 
Mass.  413,  74  N.  E.  917;  Sumner  v.  Gardiner, 
184  Mass.  433,  68  N.  E.  850;  Central  Nat. 
Bank  v.  Frye,  148  Mass.  498,  20  N.  E.  325; 
Woods  V.  Woods,  127  Mass.  141. 

Michigan. —  Beckwith  v.  Mace,  140  Mich. 
157,  103  N.  W.  559 ;  Armstrong  v.  Potter,  103 
Mich.  409,  61  N.  W.  057;  Towle  v.  Dunham, 
84  Mich.  268,  47  N.  W.  083. 

Minnesota. —  Davis  v.  Smith,  27  Minn.  390, 
7  N.  W.  731. 

Mississippi. —  Blackston  Mercantile  Co.  v. 
McPherson,  77  Miss.  403,  27  So.  523;  Marks 
V.  Bush,  (1893)  14  So.  89. 

Missouri. —  Frowein  v.  Haysler,  87  Mo. 
App.  310. 

Nebraska. —  Ball  v.  Beaumont,  73  Nebr. 
174,  102  N.  W.  264. 

New  Hampshire. —  Webster  v.  Stearns,  44 
N.  H.  498. 

New  Jersey. —  Lowry  v.  Tivy,  71  N.  J.  L. 
681,  60  Atl.  1134  [affirming  70  N.  J.  L.  457, 
57  Atl.  267]. 

Neiv  York. —  Sterrett  V.  Buffalo  Third  Nat. 
Bank,  122  N.  Y.  659,  25  N.  E.  913  [affirming 
46  Hun  22]  ;  Bulger  v.  Eosa,  119  N.  Y.  459, 
24  N.  E.  853 ;  Larbig  v.  Peck,  69  N.  Y.  App. 
Div.  170,  74  N.  Y.  Suppl.  602  [affirmed  in 
174  N.  Y.  513,  66  N.  E.  1111];  Neer  v. 
Oakley,  2  N.  Y.  Suppl.  482 ;  Boor  v.  Moschell, 
1  N.  Y.  Suppl.  731;  Cordova  v.  Powter,  1 
N.  Y.  Suppl.  147. 

North  Dakota.— 'Pirie  v.  Gillitt,  2  N.  D. 
255,  50  N.  W.  710. 

Oklahoma. —  Cassidy  v.  Saline  County 
Bank,  14  Okla.  532,  78  Pac.  324. 

Pennsylvania. —  Sweeney  v.  Girolo,  154  Pa. 
St.  609,  26  Atl.  600;  Gates  v.  Watt,  127  Pa. 
St.  20,  17  Atl.  751;  Thomas  v.  Moore,  71 
Pa.  St.  193;  Bonner  v.  Campbell,  48  Pa.  St. 
286;  McDuffie  v.  Bartlett,  3  Pa.  St.  317; 
Watterson  v.  Patrick,  1  Pa.  Cas.  262,  1  Atl. 
602 ;  Daniel  v.  Lance,  29  Pa.  Super.  Ct.  454 ; 
Daniel  v.  Lance,  21  Pa.  Super.  Ct.  474;  Hay- 
denville  Min.,  etc.,  Co.  v.  Steffler,  17  Pa. 
Super.  Ct.  609;  Huston  v.  Huston,  13  Phila. 
183. 

Tennessee. —  0.  S.  Kelly  Co.  v.  Zarecor, 
(Ch.  App.  1901)  62  S.  W.  189;  Johnson 
V.  Eankin,  (Ch.  App.  1900)  59  S.  W.  638. 

Texas. —  Hunter  v.  Hubbard,  26  Tex.  537. 

Vermont. —  Jones  v.  Booth,  10  Vt.  268.  • 

Canada. —  Standard  Bank  v.  Frind,  14  Ont. 
Pr.  355. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  427. 
28.  See  supra,  III,  C,  3,  a. 
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particular  case  is  for  tlie  jury,  under  proper  instructions  from  the  court,  if  the 
evidence  is  conflicting  or  if  it  is  open  to  more  than  one  inference. Wliether  the 
intention  of  parties  in  a  particular  case  was  to  become  partners  may  he  a  question 
for  the  jury.**"  It  may  also  be  a  question  for  the  jury  whether  persons  who  are 
admitted  to  be  partners  intended  to  contract  or  to  hold  property  as  a  firm  or  as 
individuals.^^  Whether  a  particular  transaction,  conducted  by  a  partner  on  behalf 
of  the  firm,  is  within  the  scope  of  his  authority  is  often  a  question  for  the  jury.^ 
b.  Verdict  and  Findings.^'^  Whether  the  verdict  or  the  findings  in  a  jjar- 
ticular  case  are  proper  in  form/'*  or  are  justified  by  the  evidence,"^  is  a  question 
for  the  court.  If  they  are  unsupported  by  evidence,  the  court  will  set  them 
aside  and  in  case  the  evidence  warrants  but  one  conclusion,  it  may  direct  a 
verdict.^^ 

9.  JuDGMETiT^  —  a.  Requisites  and  Validity  in  General.  In  an  action  at  law 
against  a  firm  it  is  improper  to  enter  a  judgment  adjusting  the  equities  of  plain- 
tilfs  and  the  other  creditors  of  the  firm;  such  an  adjustment  can  be  had  only  in 


29.  Florida. —  Doggett  v.  Jordan,  2  Fla. 
541. 

Iowa. —  McMullen  v.  Mackenzie,  2  Greene 
368. 

Michigan. —  Negaunee  First  Nat.  Bank  v. 
Freeman,  47  Midi.  408,  11  N.  W.  219. 

Missouri. —  Simmons  V.  Ingram,  78  Mo. 
App.  60,3;  Carson  v.  Culver,  78  Mo.  App. 
597. 

Nebraska. —  Waggoner  v.  Creighton  First 
Nat.  Bank,  43  Nebr.  84,  61  N.  W.  112. 

New  Jersey. — Seabury  v.  Belles,  51  N.  J.  L. 
103,  16  Atl.  54,  11  L.  R.  A.  136. 

New  York. —  Slieelian  v.  Fleetham,  12 
N.  Y.  Suppl.  158;  Drake  v.  Elwyn,  1  Cai.  184. 

South  Carolina. —  Providence  Mach.  Co.  V. 
Browning,  68  S.  C.  1,  46  S.  E.  550;  Dulany 
V.  Elford,  22  S.  C.  304. 

Wisconsin. —  Manegold  v.  Grange,  70  Wis. 
575,  36  N.  W.  263. 

England. —  Gurney  v.  Evans,  3  H.  &  N. 
122,  27  L.  J.  Exch.  166. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  427 ;  and  supra.  III,  C,  3,  a. 

30.  Branch  v.  Doane,  17  Conn.  402; 
Phillips  V.  Trowbridge  Furniture  Co.,  92  Ga. 
596,  20  S.  E.  4;  Meriden  Nat.  Bank  v.  Gal- 
laudet,  120  N.  Y.  298,  24  N.  E.  994;  Van 
Tassel  v.  Williams,  76  Hun  (N.  Y.)  503,  27 
N.  Y.  Suppl.  1067;  Butler  v.  Finck,  21  Hun 
(N.  Y.)  210;  Galway  v.  Nordlinger,  4  N.  Y. 
Suppl.  649. 

31.  Dorougli  V.  Hai-rington,  148  Ala.  305, 
42  So.  557;  City  Bank's  Appeal,  54  Conn. 
209,  7  Atl.  548;  Ernest  v.  Wible,  10  Pa. 
Super.  Ct.  576;  Merchants'  Nat.  Bank  v. 
Stcl)bins,  15  S.  D.  280,  89  N.  W.  ()74. 

32.  Oeorrjia. —  Morris  v.  Marqueze,  74  Ga. 
80;  Jordan'  r.  Ingram,  57  Ga.  92. 

Mivncsoln. —  Lynch  v.  Ilillstrom,  64  Minn. 
521,  07  N.  W.  cm;. 

Montana. —  llcH'crlin  v.  Karlman,  29  Mont. 
139,  74  Puc.  201. 

New  York. —  O.  H.  ITaulcnbeck  Advertising 
Agency  V.  Novcnjhcr,  27  Mine.  836,  00  N.  Y. 
Sup|)l.  573. 

J'rnitsi/lrmiia. —  Loudon  Snv.  Fund  Soc.  P. 
lliigcrHtown  Suv.  Hunk,  3(1  I'li.  Hi.  498,  78 
Am.  Dec.  390;  Noble  /).  Me( 'lintock,  2  Watts 
&  H.  152;  lliivilenvillo  Min.,  etc.,  (Jo.  V. 
Stcdlcr,  17  I'll.  U\i]m:  Vi.  009. 

[VI,  D,  8.  a] 


United  States. —  Dowling  v.  National  Exch. 
Bank,  145  U.  S.  512,  12  S.  Ct.  928,  36  L.  ed. 
795  [reversing  30  Fed.  412] ;  Irwin  v.  Wil- 
liar,  110  U.  S.  499,  4  S.  Ct.  160,  28  L.  ed. 
225. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  427;  and  supra,  VI,  A,  1,  c. 

33.  See,  generally.  Trial. 

34.  Austin  v.  Appling,  88  Ga.  54,  13  S.  E. 
955;  Maynard  v.  Ponder,  75  Ga.  664;  Gill  v. 
Bickel,  10  Tex.  Civ.  App.  67,  30  S.  W.  919; 
Matthies  v.  Herth,  31  Wash.  665,  72  Pac. 
480;  Cornhauser  v.  Roberts,  75  Wis.  554,  44 
N.  W.  744. 

35.  Ziegenhein  v.  Smith,  116  HI.  App.  80; 
Sharp  V.  Murray,  31  Pittsb.  Leg.  J.  N.  S.  (Pa.) 
301;  0.  S.  Kelly  Co.  v.  Zarecor,  (Tenn.  Ch. 
App.  1901)  62  S.  W.  189;  Masterson  v.  Heit- 
mann,  (Tex.  Civ.  App.  1905)  87  S.  W.  227; 
Mitchell  V.  Jensen,  29  Utah  346,  81  Pac.  105. 

36.  Bosworth  v.  West,  68  Ga.  825;  0.  S. 
Kellv  Co.  V.  Zarecor,  (Tenn.  Ch.  App.  1901) 
62  S.  W.  189. 

37.  M.  W.  Powell  Co.  v.  Finn,  198  HI.  567, 
64  N.  E.  1036  [affirming  101  IlL  App.  512]. 
See,  generally,  Trial. 

38.  See,  generally,  Judgments. 

Costs. —  Each  member  of  a  partnership 
being  liable  for  the  whole  of  a  partnership 
debt,  statutory  costs  from  the  commencement 
of  suit  may  be  included  upon  recovery  of 
judgment  against  any  partner.  Moore  v. 
Dickson,  121  Wis.  591,  99  N.  W.  322. 

Binding  effect  of  judgments  against  part- 
ners, surviving  partners,  etc.,  see  Judgments, 
23  Cyc.  1266. 

Joint  or  several  judgment  see  Judgments, 
23  Cyc.  811  note  15. 

Judgment  against  one  partner  as  bar  to 
action  against  another  sec  infra,  VI,  D,  9, 
b,  text  and  notes  61,  62. 

Judgment  in  another  state  against  one 
partner  as  merger  see  Judgments,  23  Cyc. 
1551  nolo  75. 

Recovery  by  one  partner  for  injury  to  firm 
property  ns  bur  fo  action  by  llrm  see  Juno- 
MiONTH,  23  Cyc.  1192  nolo  03. 

Set-off  of  judgments  see  Judgaienth,  23 
Cyc.  M82  note  52. 

When  partners  concluded  by  foreign  judg- 
ment Boe  Judgments,  23  Cyc.  1565  note  4. 
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equity.^^  A  judgment  in  favor  of  "H.  &  H.,"  without  stating  their  given  names, 
is  not  erroneous,  when  defendant  has  not  objected  to  the  suit  proceeding  in  such 
name,  the  irregularity  being  a  matter  for  abatement.^''  In  the  absence  of  statutory 
provisions  on  the  subject,  the  judgment  in  an  action  against  a  firm  is  to  be 
entered  against  the  individuals  composing  it/'  If  a  statute  permits  a  judgment 
to  be  entered  against  a  partnership  in  the  firm-name,  it  cannot  be  entered  against 
an  individual  member  but  an  action  may  be  brought  on  the  judgment  against 
an  individual  member.''^  In  an  action  by  a  partnership,  judgment  may  not  be 
rendered  in  favor  of  one  or  more,  but  less  than  all  of  the  persons  described  in  the 
complaint  as  composing  the  firm.''''  But  when  plaintiff  counts  upon  a  partnership 
hability  of  several  persons,  and  proves  a  liability  against  a  part  only  of  the 
defendants,  he  is  generally  allowed  to  take  judgment  against  these/^  Tliis  is 
allowed  everywhere  when  the  liability  is  in  tort.''^  In  some  jurisdictions,  how- 
ever, he  is  not  allowed  to  do  this,  when  he  counts  on  a  joint  promise  of  all  the 
defendants.''^  If  liis  complaint  is  on  a  partnership  obligation  and  his  proof 
establishes  such  obligation  on  the  part  of  the  defendants,  he  cannot  take  judgment 
against  a  part  of  them  only,  unless  he  can  show  statutory  authority  therefor.^^  A 


39.  Wilson  v.  Benedict,  90  Mo.  208,  2  S.  W. 
283. 

40.  Marshall  v.  Hill,  8  Yerg.  (Tenn.)  101. 

41.  Meyer  v.  Wilson,  166  Ind.  651,  76  N.  E. 
748;  Glasscock  v.  Price,  92  Tex.  271,  47  S.  W. 
965;  Weinier  v.  Rector,  43  W.  Va.  735,  28 
S.  E.  716;  Moore  v.  Dickson,  121  Wis.  591, 
99  N.  W.  322. 

42.  Marsh  v.  Mead,  57  Iowa  535,  10  N.  W. 
922;  Adkins  t'.  Arthur,  33  Tex.  431;  Jack- 
son V.  Litchfield,  8  Q.  B.  D.  474,  51  L.  J. 
Q.  B.  327,  46  L.  T.  Eep.  N.  S.  518,  30  Wkly. 
Eep.  531. 

43.  Cox  V.  Harris,  48  Ala.  538;  Ruth  v. 
Lowrv,  10  Nebr.  260,  4  N.  W.  977 ;  Clark  v. 
Cullen,  9  Q.  B.  D.  355,  47  L.  T.  Rep.  N.  S. 
307;  Isbester  v.  Ray,  26  Can.  Sup.  Ct.  79 
[affirming  22  Ont.  App.  12  (affirming  24 
Ont.  497)]. 

44.  Weinreich  v.  Johnston,  78  Cal.  254,  20 
Pac.  550  ( in  a  suit  by  partners  upon  a  note 
made  to  one  of  them  individually,  Code  Civ. 
Proc.  §  578,  providinjf  that  judgment  may 
be  given  for  one  or  more  of  several  plain- 
tifl's,  will  not  be  applied  to  permit  judgment 
in  favor  of  such  individual  partner)  ;  Jan- 
sen  V.  Hyde,  8  Colo.  App.  38,  44  Pac.  760; 
Cantrell  r.  Fowler,  24  S.  C.  424. 

45.  Alabama. —  Longstreet  v.  Rea,  52  Ala. 
195. 

Connecticut. —  Salomon  v.  Hopkins,  61 
Conn.  47,  23  Atl.  716;  Benedict  v.  Stevens, 
25  Conn.  392. 

Georgia. — •  Doody  Co.  V.  JefTcoat,  127  Ga. 
301,  56  S.  E.  421;  Phillips  v.  Wait,  105  Ga. 
848,  32  S.  E.  647;  Ledbetter  v.  Dean,  82 
Ga.  790,  9  S.  E.  720;  Maynard  v.  Ponder, 
75  Ga.  064. 

Kansas. —  Silvers  V.  Foster,  9  Kan.  56. 

Maryland. —  Fersner  v.  Bradley,  87  Md. 
488,  40  Atl.  58. 

Massachusetts. —  Taft  v.  Church,  164  Mass. 
504,  41  N.  E.  081,  under  Pub.  St.  c.  117,  §  5, 
changing  the  rule  in  Tuttle  v.  Cooper,  10 
Pick.  281. 

Minnesota. —  Bunce  v.  Pratt,  56  Minn.  8, 
57  N.  W.  160;  Keigher  v.  Dowlan,  47  Minn. 
574,  50  N.  W.  823. 


Missouri. —  Crews  v.  Lackland,  67  Mo.  619; 
Finney  v.  Allen,  7  Mo.  416;  Kneisley  Lumber 
Co.  u.' Edward  B.  Stoddard  Co.,  113  Mo.  App. 
306,  88  S.  W.  774;  Hodel-Mutti  Mfg.  Co.  v. 
Ham,  112  Mo.  App.  718,  87  S.  W.  608. 

Nebraska. —  Roggenkamp  v.  Hargreaves,  39 
Nebr.  540,  58  N.  W.  162. 

Neiv  Hampshire. —  Gay  v.  Johnson,  32 
N.  H.  107. 

New  YorA;.— Pruyn  v.  Black,  21  N.  Y.  300; 
Fielden  v.  Lahens,  2  Abb.  Dec.  Ill,  6  Abb. 
Pr.  N.  S.  341,  3  Transcr.  App.  218;  New 
York  Fireproof  Tenement  Assoc.  v.  Stanley, 
105  N.  Y.  App.  Div.  432,  94  N.  Y.  Suppl. 
160;  Rogers  v.  Ingersoll,  103  N.  Y.  App. 
Div.  490,  93  N.  Y.  Suppl.  140. 

Pennsylvania. —  Moses  v.  Dulles,  1  Phila. 
46;  Sharp  v.  Murray,  31  Pittsb.  Leg.  J.  N.  S. 
301. 

South  Dakota. —  North  Star  Boot,  etc.,  Co. 
«.  Stebbins,  3  S.  D.  540,  54  N.  W.  593. 

Texas. —  Willis  v.  Morrison,  44  Tex.  27; 
Hoxie  V.  Farmers',  etc.,  Nat.  Bank,  20  Tex. 
Civ.  App.  462,  49  S.  W.  637;  Kemp  v. 
Wharton  County  Bank,  4  Tex.  Civ.  App.  648, 
23  S.  W.  916. 

Vermont. —  Armour  v.  Ward,  78  Vt.  60,  01 
Atl.  765. 

Wisconsin. —  Little  v.  Staples,  98  Wis.  344, 
73  N.  W.  653. 

England. —  Darwent  v.  Walton,  2  Atk.  510, 
26  Eng.  Reprint  707. 

Canada. —  Walker  v.  Lamoureux,  13  Quebec 
K.  B.  209  [affirming  21  Quebec  Super.  Ct. 
492]. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  431. 

46.  Austin  v.  Appling,  88  Ga.  54,  13  S.  B. 
955;  Swenson  v.  Erickson,  90  111.  App.  358; 
Matter  of  Blackford,  35  N.  Y.  App.  Div.  330, 
54  N.  Y.  Suppl.  972. 

47.  Blythe  v.  Cordingly,  20  Colo.  App.  508, 
80  Pac.  495;  Gribbin  v.  Thompson,  28  111. 
61 ;  Rose  v.  Comstock,  17  Ind.  1 ;  Beatty  V. 
O'Connor,  2  Ind.  App.  337,  27  N.  E.  446; 
Ogle  V.  Miller,  128  Iowa  474,  104  N.  W, 
502. 

48.  New  York  Fastener  Co.  v.  Wilatus,  65 
N.  Y.  App.  Div.  467,  73  N.  Y.  Suppl.  67; 
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plaintiff  who  sues  a  firm  in  its  firm-name  under  statutory  aiitliority  cannot  take 
judgment  against  a  partner  as  for  a  personal  debt;^"  altliough,  if  one  person  is 
transacting  business  in  a  firm-name,  a  judgment  may  be  rendered  against  him  in 
such  name.^"  On  the  other  hand,  if  a  plaintiff  sues  partners,  lie  cannot  take 
judgment  against  the  partnership  in  its  firtn-name  but  it  must  run  against  the 
partners  as  individuals.''^  The  persons  composing  a  partnership,  whether  it  is 
plaintifi  or  defendant,  should  be  designated  by  their  full  names,  iuthe  judgment,^^ 
althougli  irregularities  in  this  respect  have  been  treated  by  many  courts  as  not 
fatal  and  modern  legislation  often  permits  judgments  to  be  entered  for  or 
against  partnei-sliips  in  the  firm-name.''^  It  is  elementary  that  a  judgment  must 
conform  to  the  pleadings  and  verdict  or  findings.'''' 

b.  Joint  and  Several  Liability  on  Judgments.  When  a  judgment  has  been 
taken  against  defendants  as  partners  it  can  be  enforced  at  common  law  either 
against  the  firm  assets,  or  against  the  separate  property  of  either  partner,'''  for 
each  partner  is  liable  for  the  entire  indebtedness  of  the  firm.^^  In  Louisiana  this 
liability  in  solido  is  limited  to  members  of  commercial  partnerships.^^  At  com- 
mon law,  as  we  have  seen,""  the  liability  of  partners  upon  firm  contracts  is  joint, 
not  joint  and  several.  Accordingly  a  judgment  against  some  of  the  partners 
upon  such  a  liability  extinguishes  tlie  claim  against  all  others,  for  the  contract 
obligation  has  been  merged  in  the  judgment."  Such  is  not  the  consequence, 
however,  under  statutes  which  declare  the  obligation  of  a  partner  to  be  several 
as  well  as  joint.^^ 

e.  Partners  Not  Served  With  Process.    At  common  law  a  valid  judgment 


Nelson  v.  Lloyd,  9  Watts  ( Pa. )  22 ;  Corcoran 
V.  Trich,  9  Pa.  Cas.  110,  11  Atl.  677;  Pope 
Mfg.  Co.  V.  Charleston  Cycle  Co.,  55  S.  C. 
528,  33  S.  E.  787;  Geddes  v.  Simpson,  2  Bay 
(S.  C.)  533.  It  is  improper  to  allow  judg- 
ment against  one  of  two  partners  for  half 
the  sum  sued  for.  Teller  v.  Gerry,  30  Misc. 
(N.  Y.)  126,  61  N.  Y.  Suppl.  864. 

49.  EUsberry  v.  Block,  28  Colo.  477,  65 
Pae.  629;  Breene  v.  Booth,  3  Colo.  App.  470, 
33  Pac.  1007;  Howes  v.  Patterson,  76  Ga. 
689. 

50.  Mueller  v.  Kinkead,  113  111.  App.  132. 

51.  La  Societe  Francaise,  etc.  v.  Weidmann, 
97  Cal.  507,  32  Pac.  583. 

52.  Olson  V.  Veazie,  9  Wash.  481,  37  Pac. 
677,  43  Am.  St.  Eep.  855. 

53.  Lanford  v.  Patton,  44  Ala.  584;  Myers 
V.  Spronkle,  20  Pa.  Super.  Ct.  549;  Gardner 
V.  Austin,  14  Pa.  Co.  Ct.  549;  Wright  v. 
McCampbell,  75  Tox.  044,  13  S.  W.  293; 
Burden  v.  Cross,  33  Tex.  685.  See  JUDG- 
MicNTS,  23  Cyc.  810  text  and  note  47. 

54.  Delaware. —  McNamec  v.  Huffman,  3 
Harr.  425. 

Oeorf/ia. —  Loyd      Hicks,  31  Ga.  140. 

Indiana. —  Downard  v.  Sluder,  5  Blackf. 
659;  liolion  v.  State,  5  Blackf.  467;  Jones 
V.  Martin,  5  Blackf.  351. 

Kmtucky. —  Com.  V.  Miller,  6  Dana  315; 
MeCoims  r.  Holmes,  4  Litt.  389. 

hfisHissippi. —  I'resley  v.  Anderson,  42  Miss. 
274. 

M i smii r i. —  ^)lly\H  v.  Klin(\  70  Mo.  .'110. 

North  Carollva. —  Tjasli  n.  Arnold,  53  N.  C. 
200;  I'.rookH  r.  Rate! ill',  33  N.  C.  321. 

I'cniiHylvania. —  liicc,  v.  SininiicrH,  2  Pa. 
DIhI,.  .31.  A  jndgtnciil,  is  not  void  hccaiiHC  it 
waH  r'lilcn'd  ii^riiiiiHt  ii  purl  nciHliip  witlimit 
Hctling   fordi    IIm'   iiiiiiirn  nl'   llir  itidividtial 
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partners.  Justice  v.  Meeker,  30  Pa.  Super. 
Ct.  207. 

Wisconsin. —  Mclndoe  v.  Hazelton,  19  Wis. 
567,  88  Am.  Dec.  701. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  435. 

55.  Haskins  v.  Alcott,  13  Ohio  St.  210; 
Corder  v.  Steiner,  (Tex.  Civ.  App.  1899)  54 
S.  W.  277. 

56.  Freeman  v.  Campbell,  55  Cal.  197 ;  Kel- 
logg r.  Oilman,  3  N.  D.  538,  58  N.  W.  339; 
Hughes  V.  McDill,  1  Tex.  App.  Civ.  Cas. 
§  1266;  Beale  v.  Hall,  97  Va.  383,  34  S.  E.  53. 
See  Judgments,  23  Cyc.  816  et  seq. 

57.  See  infra,  VI,  D,  10,  a. 

58.  Hamsniith  v.  Espy,  13  Iowa  439; 
Stevens  v.  Perry,  113  Mass.  380;  Meetch  v. 
Allen,  17  N.  Y.  300,  72  Am.  Dec.  455;  Abbot 
V.  Smith,  W.  Bl.  947. 

59.  Bell  V.  Massey,  14  La.  Ann.  831;  Tay- 
lor V.  Hancock,  14  La.  Ann.  093;  Hill  V.  Sny- 
der, 7  La.  Ann.  557;  Chapman  v.  Earlv,  12 
La.  230;  Prall  v.  Peet,  3  La.  274;  Mitchell, 
etc.,  Furniture  Co.  v.  Sampson,  40  Fed.  805. 

60.  See  supra,  VI,  B,  1 ;  VI,  D,  2,  c. 

61.  Illinois.— Wann  v.  McNulty,  7  111.  355,, 
43  Am.  Dec.  58. 

Indiana. —  Crosby  v.  Jeroloman,  37  Ind. 
204. 

loira. —  North  v.  Mudge,  13  Iowa  490,  81 
Am.  Dec.  441. 

Neto  York. —  Robertson  i;.  Smith,  18  Johns. 
459,  9  Am.  Dee.  227. 

Uniird  /S'/.a/,os.— Mason  v.  Eldred,  6  Wall. 
231,  18  L.  cd.  783. 

England. —  Kendall  v.  TTamilton,  4  App. 
Cas.  '501,  48  L.  J.  C.  P.  705,  41  L.  T.  Rep. 
N.  S.  418,  28  Wkly.  Rop.  97. 

S<'o  .luixiMi'iN'i'H,  23  Cve.  1212. 

02.  Davis  i\  Snuderlin,  110  N.  C.  84.  25 
S.  1<:.  815.   And  we  ,1  udomionth,  23  Cyc.  1212. 
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could  not  be  entered  against  u  partner  not  served  with  process,^^  nor  could  a  joint 
judgment  be  entered  in  such  case  against  tlie  partners  served,"^  at  least  iiiiless 
those  not  served  were  non-residents."^  This,  liowever,  has  been  changed  bj  stat- 
ute to  a  varying  extent  in  many  jurisdictions."'' 

d.  Property  Bound  by  Judgment.  Under  statutes  permitting  actions  to  be 
prosecuted  against  a  iirm  in  its  lirni-name,  a  judgment  against  the  firm  is  binding 
only  on  firm  propertj'."''  At  common  lav/  a  judgment  against  the  members  of  a 
firm  for  a  firm  debt  is  binding  on  the  partnership  property  and  also  on  each  part- 


es. Alabama. —  Opelika  v.  Daniel,  59  Ala. 
211. 

California. —  Golden  State,  etc.,  Iron- Works 
V.  Davidson,  73  Cal.  389,  15  Pac.  20;  Feder 
V.  Epstein,  C9  Cal.  456,  10  Pac.  785. 

Iowa. —  Weaver  v.  Carpenter,  42  Iowa  343. 

Virginia. —  Scott  v.  Dunlop,  2  Munf.  349. 

Washinc/ton. —  McCoy  v.  Bell,  1  Wash.  504, 
20  Pac.  595. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  436;  and  swpra,  VI,  D,  3,  b.  See  also 
Judgments,  23  Cyc.  693. 

64.  Williamson'?;.  McGinnis,  11  B.  Mon. 
(Ky. )  74,  52  Am.  Dec.  561;  Scott  i\  Bogart, 

14  La.  Ann.  261;  Landsberg  v.  Bullock,  79 
Mich.  278,  44  N.  W.  608.  See  supra,  VI,  D, 
3,  b. 

65.  Southmayd  v.  Backus,  3  Conn.  474; 
Dennett  v.  Chick,  2  Me.  191,  11  Am.  Dec. 
69;  Tappan  v.  Bruen,  5  Mass.  193. 

66.  Alabama. —  Tarlton  v.  Herbert,  4  Ala. 
359.  This  case,  however,  was  under  the  pro- 
vision of  a  former  statute  for  judgment 
against  all  partners,  although  all  are  not 
served,  which  statute  has  been  repealed  by 
Eev.  Code,  §  2538.  Sliepard  v.  Lightfoot,  56 
Ala.  506. 

Colorado. — Craig  v.  Smith,  10  Colo.  220,  15 
Pac.  337  (holding,  however,  that  in  an  ac- 
tion against  a  firm,  a  judgment  against  the 
only  partner  served,  for  a  personal  debt,  is 
invalid)  ;  Dessauer  v.  Koppin,  3  Colo.  App. 
115,  32  Pac.  182. 

Illinois. —  Gormley  v.  Hartray,  92  111.  App. 
115,  105  111.  App.  625,  under  Rev.  St.  p.  776, 
§  9,  in  an  action  against  several,  after  judg- 
ment against  those  served,  the  others  may  be 
made  parties  to  the  judgment  by  summons  in 
the  nature  of  scire  facias. 

Louisiana. —  Stevenson  v.  Riser,  23  La. 
Ann.  421  (judgment  against  the  members  of 
a  non-commercial  partnership,  upon  citation 
of  one  partner  only,  is  void)  ;  Grieff  v.  Kirk, 

15  La.  Ann.  320. 

Massachusetts. —  Willock  v.  Wilson,  178 
Mass.  68,  59  N.  E.  757,  under  Pub.  St.  c.  164, 
§  14,  in  an  action  against  several  defend- 
ants, judgment  is  properly  taken  against 
those  served  only. 

Missouri. —  Simpson  v.  Schulte,  21  Mo. 
App.  639,  the  liability  of  partners  being  joint 
and  several,  judgment  may  be  taken  against 
any  partner  alone. 

Xebraska. — Broatch  v.  Moore,  44  Nebr.  640, 
63  N.  W.  30  (under  Code,  §  25,  judgment 
may  be  entered  against  a  firm,  upon  service 
against  one  partner,  the  others  being  absent 
from  the  jurisdiction )  ;  Winters  r.  Means,  25 
Nebr.  241,  41  N.  W.  157,  13  Am.  St.  Rep. 
489. 


Nevada. —  Whitmore  v.  Shiverick,  3  Nev. 
288,  judgment  against  the  firm  is  authorized 
by  Civ.  Proc.  Act,  §  32,  where  but  one  part- 
ner has  been  served,  but  such  judgment  does 
not  bind  the  separate  property  of  the  part- 
ners not  served. 

New  York. —  Siegert  v.  Abbott,  62  Hun  475, 
16  N.  Y.  Suppl.  914  (a  judgment  enjoining 
copartners  from  infringement  of  a  trade- 
mark is  improper  as  against  a  defendant  not 
served  with  process)  ;  Nealis  v.  Adler,  19 
Abb.  N.  Cas.  385  [reversed  on  other  grounds 
in  19  Abb.  N.  Cas.  389,  25  N.  Y.  Wkly.  Dig. 
19]  (under  Code  Civ.  Proc.  §  932,  where 
summons  is  served  on  one  of  several  defend- 
ants jointly  indebted,  judgment  may  be  had 
against  all)  ;  Paton  v.  Wright,  15  How.  Pr. 
481  (judgment  against  two  of  several  part- 
ners, in  an  action  against  all,  binds  the 
firm  property)  ;  Stoutenburgh  V.  Vanden- 
burgh,  7  How.  Pr.  229;  Matter  of  Lowen- 
stein,  7  How.  Pr.  100;  Kidd  v.  Brown,  2 
How.  Pr.  20  (applying  Laws  (1833),  p.  395, 
c.  271,  permitting  judgment  against  partners 
upon  service  on  and  confession  by  one  only ) . 

Oregon. —  North  Pac.  Lumber  Co.  v.  Spore, 
44  Oreg.  402,  75  Pac.  890,  applying  Bellinger 
&  C.  Comp.  §  61,  providing  that,  where  some 
of  several  defendants  jointly  indebted  are 
served,  the  action  may  proceed  against  those 
served  and  judgment  be  taken  against  all. 

Tennessee. —  White  v.  Lea,  9  Lea  449,  a 
judgment  against  partners  jointly  indebted 
will  not  be  disturbed,  one  having  been  served 
within  the  court's  jurisdiction  and  the  others 
within  another  county  by  a  counterpart  writ, 
although  the  counterpart  did  not  show  that 
the  latter  were  sued  jointly  with  the  former. 

Texas. —  Glasscock  v.  Price,  92  Tex.  271,  47 
S.  W.  965;  Sugg  v.  Thornton,  73  Tex.  666,  9 
S.  W.  145;  Patten  v.  Cunningham,  63  Tex. 
666;  Guimond  v.  Nast,  44  Tex.  114;  Alex- 
ander V.  Stern,  41  Tex.  193 ;  Scalfi  v.  State, 
31  Tex.  Civ.  App.  671,  73  S.  W.  441  (apply- 
ing Sayle  Civ.  St.  arts.  1224,  1347);  Blu- 
menthal  v.  Youngblood,  24  Tex.  Civ.  App. 
266,  59  S.  W.  290;  Sanger  v.  Ker,  1  Tex. 
App.  Civ.  Cas.  §  1081 ;  Stephenson  v.  Ten- 
nant,  1  Tex.  App.  Civ.  Cas.  §  543;  Farris  v. 
Seisfield,  1  Tex.  App.  Civ.  Cas.  §  350;  Rhodius 
V.  Storey,  1  Tex.  App.  Civ.  Cas.  §  330. 

Wisconsin!. —  Brawley  ii.  Mitchell,  92  Wis. 
671,  66  N.  W.  799,  apjjlying  Rev.  St.  §  2884. 

Canada. —  Standard  Bank  v.  Frind,  15  Ont. 
Pr.  438,  applying  Rule  876,  (b),  (c). 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  436,  437;  and  supra,  VI,  D,  3,  b.  See 
also  .Judgments,  23  Cyc.  693. 

67.  Baldridge  v.  Eason,  99  Ala.  516,  13 
So.  74;  Ladiga  Saw-Mill  Co.  v.  Smith,  78 
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ner's  individual  property.^  A  judginent  against  a  partner  for  an  individual  debt 
binds  his  separate  property,  and  his  interest  in  the  partnersliip  j^roperty As  it 
binds  only  such  interest,  its  lien  on  the  hrin  assets  is  subordinate  to  junior  judg- 
ments of  firm  creditors.™  When  the  legal  title  to  firm  real  estate  is  vested  in 
one  of  its  members,  the  lien  acquired  by  his  individual  judgment  creditor  is  sub- 
ordinate to  the  lien  of  judgment  creditors  of  the  firm.''^ 

e.  Default  Judgment.''^  What  judgment  may  be  taken  upon  default  by  some 
or  all  of  the  partners  who  are  defendants  depends  largely  upon  local  statutory 
provisions.''^  In  the  absence  of  any  pecqliar  legislation  on  the  subject,  a  verdict 
for  plaintiff  upon  the  merits,  vphen  the  action  has  been  defended  by  any  partner 
and  the  others  have  made  default,  entitles  plaintiff  to  enter  judgment  against 
all;^*  while  a  verdict  against  plaintifE  in  such  a  case  precludes  him  from  taking 
judgment  against  any,  even  the  defaulting,  partners.''^ 

f.  Relief  Against  Judgment  and  Collateral  Attack.  The  validity  of  a  judg- 
ment against  a  firm  or  a  partner,  unless  it  is  absolutely  void,  as  for  want  of  juris- 
diction, cannot  be  successfully  attacked  collaterally;''^  but  if  it  has  been  obtained 
fraudulently,  it  may  be  vacated,  or  relief  may  be  obtained  in  equity,  upon  the 
application  of  the  proper  parties.''^    But  a  judgment  will  not  ordinarily  be  vacated 


Ala.  108;  Stacller  v.  Allen,  44  Iowa  198; 
Fox's  Appeal,  8  Pa.  Cas.  393,  11  Atl.  228; 
Hensley  v.  Bagdad  Sasli  Factory  Co.,  1  Tex. 
App.  Civ.  Cas.  §  718. 

68.  Indiana. —  Louden  v.  Ball,  93  Ind.  232. 
New  York. —  McDonald  v.  McDonald,  17 

N.  Y.  Suppl.  230. 

Ohio. —  Cardington  First  Nat.  Bank  V. 
Stiles,  8  Ohio  Cir.  Ct.  532,  4  Ohio  Cir.  Dec. 
481. 

Pennsylvania. —  Holt's  Appeal,  98  Pa.  St. 
257;  Cummings'  Appeal,  25  Pa.  St.  268,  64 
Am.  Dec.  695;  Thompson's  Appeal,  3  Walk. 
345;  Com.  v.  Rogers,  Brightly  450;  Bean  V. 
Mercer,  1  Chest.  Co.  Rep.  335. 

Tennessee.—  House  v.  Thompson,  3  Head 
512;  Reid  v.  House,  2  Humphr.  576. 

Texas.— Sta.te  v.  Cloudt,  (Civ.  App.  1904) 
84  S.  W.  415. 

Virginia. —  Pitts  v.  Spotts,  86  Va.  71,  9 
S.  E.  501. 

United  States. —  In  re  Codding,  9  Fed.  849. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  438,  439.  And  see  Judgments,  23'  Cyc. 
1375. 

69.  Ex  p.  Stebbins,  R.  M.  Charlt.  (Ga.) 
77;  Gowan  v.  Tunno,  Rich.  Eq.  Cas.  (S.  C.) 
369.    And  see  Judgments,  23  Cyc.  1375. 

70.  Whclan  v.  Shain,  115  Cal.  326,  47  Pac. 
57;  Green  v.  Ross,  24  Ga.  613;  Dennis  v. 
Green,  20  Ga.  380;  Freedman  v.  Holberg,  89 
Mo.  App.  340;  Johnson  v.  Rogers,  13  Fed. 
Cas.  No.  7,408,  15  Nat.  Bankr.  Reg.  1,  14 
Alb.  L.  J.  427.  And  see  Judgments,  23  Cyc. 
1375. 

71.  Coster  V.  State  Bank,  24  Ala.  37;  West- 
brook  V.  Hays,  89  Ga.  101,  14  S.  E.  870; 
Bowon  V.  Bi'llingfl,  13  Ndn-.  439,  14  N.  W. 
152;  Pago  v.  'I'liomas,  43  Ohio  St.  38,  1  N.  E. 
70,  54  Am.  Bei).  788. 

In  Pennsylvania,  if  tlio  riu'ord  of  land  talcon 
in  Mic  niiiiK?  of  a  )iariiior  fails  to  hIiow  Uw 
flini  infcrcKt,  a  lien  in  favor  of  a  creditor 
of  Hiicli  partner  will  le  valid  if  onlcrcd  of 
record  iigainrtt  the  land.  (iiinniMon  i\  lOrio 
Dime  Siiv..  clc,  Co.,  157  Pa.  St.  303,  27  M\. 
lAl. 
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72.  See  also  Judgments,  23  Cyc.  734  et 
se-q. 

Existence  of  partnership  admitted  by  de- 
fault see  Judgments,  23  Cyc.  752  note  77. 

73.  Williams  v.  Hurley,  135  Ala.  319,  33 
So.  159;  Reid  v.  McLeod,  20  Ala.  576;  John- 
son V.  Hille,  4  Pa.  L.  J.  28;  Owen  v.  Kuhn, 
(Tex.  Civ.  App.  1903)  72  S.  W.  432. 

74.  Hobson  v.  Emanuel,  8  Port.  (Ala.)  442; 
Taylor  v.  Henderson,  17  Serg.  &  R.  (Pa.) 
453. 

75.  Phillips  V.  Wheeler,  6  Thomps.  &  C. 
(N.  Y.)  306  [affirmed  in  67  N.  Y.  104]. 

76.  Michigan. —  Belcher  v.  Curtis,  119 
Mich.  1,  77  N.  W.  310,  75  Am.  St.  Rep. 
376. 

Montana. —  Wells  v.  Clarkson,  5  Mont. 
336,  5  Pac.  894. 

Nebraska. —  Hough  v.  Stover,  46  Nebr.  588, 
65  N.  W.  189. 

New  York. —  Jaques  v.  Greenwood,  12  Abb. 
Pr.  232. 

Pennsylvania. —  Wright  v.  Ewen,  19  Phila. 
312,  24  Wkly.  Notes  Cas.  111.  But  compare 
McNaughton's  Appeal,  101  Pa.  St.  550. 

Texas.— Butea  v.  Wills  Point  Bank,  11  Tex. 
Civ.  App.  73,  32  S.  W.  339. 

Wisconsin. —  Pflster  v.  Graton,  etc.,  Mfg. 
Co.,  97  Wis.  208,  72  N.  W.  883. 

United  States. —  MacVeagh  v.  Wild,  95  Fed. 
84. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  443;  and  Judgments,  23  Cyc.  1005  et  seq. 

77.  Alabama. —  Morgan  v.  Scott,  Minor  81, 
12  Am.  Dec.  35. 

California. —  Ranisbottom  V.  Bailey,  124 
Cal.  259,  50  Pac.  1030. 

Florida.—  Balti^ell  v.  Randolph,  9  Fla.  3(i6. 

Km  lucky. —  Snood  r.  Coylo.  4  Litt.  163, 
holding,  however,  that  such  relief  will  noi,  bo 
granted  wlioro  the  ground  upon  which  it  is 
.asked  might  with  ordinary  diligonco  have 
I)ei'n  used  as  a  defonso  in  the  notion  at  law. 

Ncio  I'or/,-.— Utter  v.  McLean,  5.'!  linn  508, 
6  N.  Y.  Su))))!.  281,  17  N.  Y.  Civ.  Proc.  150; 
Ifeaii  V.  Mailior,  1  Daly  440;  Groespeck  v. 
Itrown,  2  How.  Pr.  21. 
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or  set  aside  in  equity  for  a  mere  irregularity,'^  or  when  the  applicant  has  been 
guilty  of  laches.™ 

g.  Dormant  Partners.  If  the  creditor  of  a  firm  takes  judgment  against  the 
ostensible  partners  only,  his  claim  against  the  dormant  partner  is  extinguished  at 
common  law  by  the  operation  of  tlie  doctrine  of  merger.^"  Such  judgment,  how- 
ever, is  enforceable  against  tlie  firm  assets  with  the  same  effect  as  though  the 
dormant  partner  had  been  a  defendant.^^ 

10.  Execution  and  Enforcement  of  Judgment  —  a.  In  General.  At  common  law 
a  judgment  against  all  the  members  of  a  firm  for  a  firm  debt  is  both  joint  and 
several,  and  execution  thereon  may  be  levied  either  on  the  firm  property  or  on 
the  property  of  either  partner.^^  Under  statutes  which  permit  a  partnership  to 
be  sued  in  the  firm-name,  a  judgment  in  an  action  so  brought  is  generally  enforce- 
able against  the  firm  property  only.*^^  When  statutes  permit  an  action  against  a 
firm  to  proceed  to  judgment,  althougli  but  a  part  of  the  members  are  served,^*  such 
judgment  is  ordinarily  enforceable  only  against  the  finn  property  and  the  prop- 
erty of  the  partners  served.*^^  A  similar  limitation  exists  in  the  case  of  a  judg- 
ment against  a  finn  upon  confession  or  consent  of  one  or  more  but  less  than  all 
of  the  partners.^'' 

b.  Execution  Against  Firm  Property  on  Judgment  Against  Partner  For 
Individual  Debt.  An  execution  on  such  a  judgment  is  enforceable  against  the 
firm  property,  at  counnon  law,  but  only  to  the  extent  of  the  judgment  debtor's 
interest  therein.^^    As  the  execution  is  enforceable  only  against  the  debtor  part- 


Vermont. —  Franks  V.  Lockey,  45  Vt.  395. 

England. —  Fore  St.  Warehouse  Co.  v.  Dur- 
rant,  10  Q.  B.  D.  471,  52  L.  J.  Q.  B.  287,  48 
L.  T.  Rep.  N.  S.  531,  31  Wkly.  Rep.  765, 
judgment  against  person  of  unsound  mind 
doing  business  under  a  firm-name. 

See  38  Cent.  Dig.  tit.  "  Partnersliip,"  §  442; 
and  Judgments,  23  Cyc.  889,  976. 

78.  Kling  V.  Taylor,  90  111.  App.  165; 
Marsh  v.  Mead,  57  Iowa  535,  10  N.  W.  922; 
Helios-Upton  Co.  v.  Tliomas,  96  N.  Y.  App. 
Div.  401,  89  N.  Y.  Suppl.  222  [affirmed  in 
184  N.  Y.  585,  77  N.  E.  1188].  See  Judg- 
ments, 23  Cvc.  921,  1002. 

79.  Smith  v.  Wilson,  87  Wis.  14,  57  N.  W. 
1115.    See  Judgments,  23  Cvc.  909,  1046. 

80.  Penny  v.  Martin,  4  Johns.  Ch.  (N.  Y.) 
566;  Smith  v.  Black,  9  Serg.  &  R.  (Pa.) 
142,  11  Am.  Dec.  686;  Munster  v.  Railton, 
11  Q.  B.  D.  435,  52  L.  J.  Q.  B.  409,  48  L.  T. 
Rep.  N.  S.  624,  31  Wkly.  Rep.  880.  And 
see  supra,  VI,  D,  9,  b. 

81.  Nevada. —  Pinschower  v.  Hanks,  18 
Nev.  99,  1  Pac.  454. 

Neio  Hampshire. —  Elliot  v.  Stevens,  38 
N,  H.  311. 

Neio  York. —  Kings  County  Bank  v.  Court- 
ney, 69  Hun  152L,  23  N.  Y.  Suppl.  542;  Van 
Valen  v.  Russell,  13  Barb.  590. 

Teaias.— Tynburg  v.  Cohen,  67  Tex.  220,  2 
S.  W.  734. 

Wisconsin. —  How  r.  Kane,  2  Pinn.  531,  54 
Am.  Dec.  152,  2  Chandl.  222. 

82.  Stout  V.  Baker,  32  Kan.  113,  4  Pac. 
141;  Wisham  v.  Lippincott,  9  N.  J.  Eq.  353; 
Hunter  v.  ^Martin.  2  Rich.  (S.  C.)  541;  De 
Camp  V.  Bates,  (Tex.  Civ.  App.  1896)  37 
S.  W.  644.  In  Martin  v.  Davis,  21  Iowa  533, 
the  court,  sitting  in  equity,  treated  firm 
property  as  subject  to  execution  in  favor 
of  a  firm  creditor  who  had  taken  judgment 
against  one  partner  only. 


83.  Yarbrough  v.  Bush,  69  Ala.  170; 
Fritche  v.  Liddell,  6  Ohio  Dec.  (Reprint) 
971,  9  Am.  L.  Rec.  309;  Halsell  v.  McMur- 
phy,  86  Tex.  100,  23  S.  W.  647;  Rogers  v. 
Bradford,  50  Tex.  630;  Hamner  v.  Ballan- 
tyne,  16  Utah  436,  52  Pac.  770,  67  Am.  St. 
Rep.  643. 

84.  See  supra,  VI,  D,  9,  c. 

85.  Flannery  v.  Anderson,  4  Nev.  437; 
Waring  v.  Robinson,  Hofl'm.  (N.  Y.)  524; 
Pottery  Co.  v.  Ginder,  2  Lane.  L.  Rev.  (Pa.) 
345;  Lowber  v.  Richardson,  2  Pa.  L.  J.  209; 
Lee  V.  Hassett,  41  W.  Va.  368,  23  S.  E.  559; 
Inbusch  V.  Farwell,  1  Black  (U.  S.)  566,  17 
L.  ed.  188. 

86.  Grant  v.  Hyatt,  22  La.  Ann.  411; 
Ross  V.  Howell,  84  Pa.  St.  129;  Hershey  v. 
Fulmer,  3  Pa.  Co.  Ct.  442;  Hoover  v.  Dif- 
fenderfer,  5  Lane.  L.  Rev.  (Pa.)  245;  Shel- 
ton  Bank  v.  Willey,  7  Wash.  635,  35  Pac. 
411. 

87.  Alabama. — Andrews  v.  Keith,  34  Ala. 
722;  Moore  v.  Sample,  3  Ala.  319. 

Arkansas. —  Jones  v.  Fletcher,  42  Ark.  422. 

California. —  Robinson  v.  Tevis,  38  Cal. 
611;  Jones  V.  Thompson,  12  Cal.  191. 

Connecticut. —  Filley  v.  Phelps,  18  Conn. 
294. 

Illinois. —  Weber  v.  Hertz,  188  111.  68,  58 
N.  E.  676;  Swan  v.  Gilbert,  175  111.  204,  51 
N.  E.  604,  67  Am.  St.  Rep.  208;  James  P. 
Stratton,  32  111.  202;  Newhall  v.  Bucking- 
ham, 14  111.  405. 

Indiana. —  Hardy  v.  Donellan,  33  Ind.  501. 

Louisiana. —  Choppin  V.  Wilson,  27  La. 
Ann.  444;  Beauchamp  i\  Chaehere,  12  La. 
Ann.  851;  Smith  v.  McMicken,  3  La.  Ann. 
319;  Croft  V.  McKneely,  1  La.  101;  Cucullu 
V.  Manzenal,  4  Mart.  N.  S.  183. 

Maine. —  Moore  v.  Pennell,  52  Me.  162,  83 
Am.  Dee.  500;  Thompson  v.  Lewis,  34  Me. 
167. 
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ner's  interest  in  the  firm's  assets,  its  lien  is  subordinated  to  that  of  an  execution 
subsequently  levied  on  behalf  of  a  judgment  creditor  of  the  partnership.®  Hence, 
if  the  sheriff'  exhausts  tlie  firm  property  on  a  sale  under  such  subsequent  firm 
execution,  he  may  safely  return  the  earlier  individual  execution  nulla  bona^'^  In 
case  of  a  dormant  partnership,  a  judgment  creditor  of  the  ostensible  partner  for 
a  firm  debt  may  execute  his  judgment  against  the  firm  property,  and  is  not 
limited  to  the  ostensible  partner's  interest.^"  Even  at  common  law  it  is  generally 
held  that  an  officer  is  liable  in  trespass  who  levies  an  individual  execution  on  firm 
property  and  professes  to  sell  it  instead  of  the  debtor  partner's  interest  in  it.'''^ 

e.  Levy  and  Enforcement  of  Individual  Execution.  The  ordinary  manner  of 
levying  such  an  execution  on  the  firm  property,  at  common  law,  is  for  the  officer 


Massachusetts. —  Peck  v.  Fisher,  7  Cush. 
386;  Fisk  v.  Herriek,  6  Mass.  271. 

Mississippi. —  Sitler  v.  Walker,  Freem. 
77. 

Missouri. —  Wiles  v.  Maddox,  26  Mo.  77. 

Nebraska. —  Richards  v.  Leveille,  44  Nebr. 
38,  62  N.  W.  804. 

New  Hampshire. —  Dow  v.  Say  ward,  14 
N.  H.  9;  Morrison  v.  Blodgett,  8  N.  H.  238, 
29  Am.  Dec.  653;  Gibson  v.  Stevens,  7  N.  H. 
352. 

New  Jersey. —  Clements  v.  Jessup,  36  N.  J. 
Eq.  569. 

New  York. —  Menagh  v.  Whitwell,  52  N.  Y. 
146,  11  Am.  Rep.  683;  Berry  v.  Kelly,  4  Rob. 
106;  Drexel  v.  Pease,  13  N.  Y.  Suppl.  774; 
Sterrett  v.  BufTalo'  Third  Nat.  Bank,  10 
N.  Y.  St.  818;  Mowbray  v.  Lawrence,  13  Abb. 
Pr.  317,  22  How.  Pr.  107;  Waddell  v.  Cook, 
2  Hill  47,  37  Am.  Dec.  372. 

North  Carolina. —  McPherson  v.  Pemberton, 
46  N".  C.  378. 

Ohio.— Nixon  v.  Nash,  12  Ohio  St.  647,  80 
Am.  Dec.  390;  Sutcliffe  v.  Dohrman,  18  Ohio 
181,  51  Am.  Dec.  450;  Place  v.  Sweetzer,  16 
Ohio  142. 

Pennsylvania. —  Knerr  v.  Hoffman,  65  Pa. 
St.  126;  Lothrop  v.  Wightman,  41  Pa.  St. 
297;  Bank  v.  Allen,  1  Del.  Co.  277;  Bogue 
V.  Steel,  1  Phila.  90. 

South  Carolina. —  Knox  v.  Schepler,  2  Hill 
595. 

Tennessee.—  Jones  v.  Richardson,  99  Tenn. 
614,  42  S.  W.  440;  Haskins  v.  Everett,  4 
Sneed  531;  Johnson  v.  Wingiield,  (Ch.  App. 
1897)  42  S.  W.  203;  Knight  v.  Ogden,  2 
Tenn.  Ch.  473. 

Texas. —  Weaver  v.  Ashcroft,  50  Tex.  427 ; 
Nelson  v.  Cockrell,  3  Tex.  App.  Civ.  Cas. 
§  448;  Schley  v.  Hale,  1  Tex.  App.  Civ.  Cas. 
§  930;  Grant  v.  Williams,  1  Tex.  App.  Civ. 
Cas.  §  363. 

ycrmow/.— Rusa  v.  Fay,  29  Vt.  381. 

Washinr/ton. —  Graden  v.  Turner,  15  Wash. 
136,  45  Pac  733. 

Uriilcd  Hl.fitcs. —  Taylor  v.  Bemis,  23  Fed. 
Gas.  No.  13.770,  4  BisH.  406  (but  the  interest 
of  one  partner  in  a  firm  lirand  or  tvade-innrk 
is  too  ini,!i,ngil)le  to  ])ermit  of  sale  under  a 
levy  by  Hiidi  |iM,r(,ner'H  iiidgin(<nt  crediiov )  ; 
U. 'R.  v.  WilliairiH,  28  Fed.  (las.  No.  16,719, 
4  McLciiii  2.'!G. 

KiKildvA.-  -  lloliiicH  r.  Mentze,  4  A.  &  E. 
127,  A  Dnvvl.  !'.  300,  1  lliirr.  &,  W.  (108,  5 
L.  J.  K.  li.  62,  5  N.  A-  M.  5(;3,  31  E.  C.  L. 
7'1  ;   Diidoii       M.irriHOM,  17  Vch.  Jr.  103,  1 
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Rose  213,  11  Rev.  Rep.  56,  34  Eng.  Reprint 
75. 

Canada. —  Rennie  v.  Quebec  Bank,  3  Ont. 
L.  Rep.  541;  Harrison  v.  Harrison,  14  Ont. 
Pr.  436. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  449. 

88.  loiva. —  Hubbard  v.  Curtis,  8  Iowa  1, 
74  Am.  Dec.  283. 

Maryland. —  Thompson  v.  Frist,  15  Md.  24. 

Minnesota. —  Barrett  v.  McKenzie,  24  Minn. 
20,  the  right  of  a  firm  to  sue  for  a  firm  debt 
is  not  affected  by  a  levy  on  the  interest  of 
one  partner  in  such  debt. 

Missouri. —  Lester  v.  Givens,  74  Mo.  App. 
395,  the  priority  of  partnership  creditors 
cannot  be  divested  by  a  division  of  partner- 
ship effects  by  the  officer  and  a  sale  of  a 
portion  of  them  under  an  execution  for  an 
individual  debt  of  one  partner. 

Neiv  Jersey. —  Harney  v.  Jersey  City  First 
Nat.  Bank,  52  N.  J.  e4.  697,  29  Atl.  221. 

New  York. —  Saunders  v.  Reilly,  105  N.  Y. 
12,  12  N.  E.  170,  69  Am.  Rep.  472  (but  the 
partnership  creditors  cannot  claim  a  priority 
over  the  individual  creditors  of  all  the  part- 
ners on  a  joint  indebtedness)  ;  Wilson  v. 
Conine,  2  Johns.  280. 

Pennsylvania. —  Coover's  Appeal,  29  Pa.  St. 
9,  70  Am.  Dec.  149. 

England.— Davis  V.  Hyman,  [1903]  1  K.  B. 
854,  72  L.  J.  K.  B.  426,  88  L.  T.  Rep.  N.  S. 
284,  51  Wkly.  Rep.  598. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  450,  452. 

89.  Tappan  v.  Blaisdell,  5  N.  H.  190; 
New  York  Eighth  Nat.  Bank  v.  Fitch,  49 
N.  Y.  539;  Dunham  v.  Murdock,  2  Wend. 
(N.  Y.)  553. 

90.  Van  Valen  v.  Russell,  13  Barb.  (N.  Y.) 
590;  Carey  v.  Bright,  58  Pa.  St.  70;  Brow's 
Appeal,  17  Pa.  St.  480.  See  also  supra,  VI, 
D,  9,  g. 

91.  Georgia. —  Jolley  v.  Hardeman,  111 
Ga.  749,  36  S.  E.  952. 

Indiana. —  Ferguson  V.  Day,  6  Ind.  App. 
138,  33  N.  E.  213. 

Kansas. —  Spalding  v.  Black,  22  Kan.  55. 

/U((nK!.— Moore  v.  Pennell,  52  Me.  102,  83 
Am.  Doe.  500. 

New  )'ork. — Miehalover  r.  Mosoa,  19  N.  Y. 
A])]).  Div.  313,  4(\  N.  Y.  Supi)l.  <l5(i. 

Pennsylvania. —  Bogue  ■)'.  Steel,  1  Phila. 
162. 

Fiiiqland. —  Eraser  v.  Kerslinw,  2  Juv.  N.  S. 
880,  2  Kiiv  k  J.  '196,  25  L.  J.  Cli.  445,  4  Wkly. 
Rep.  ■\:\\,'m  I'liig.  Krpriiit  878. 
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to  seize  and  take  actual  possession  tliereof,^^  altliough  some  jurisdictions  permit 
only  a  constructive  levy.^^  Whether  he  must  levy  on  the  debtor  partner's  inter- 
est in  the  entire  assets,''^  or  may  levy  only  on  his  interest  in  what  is  necessary  to 
satisfy  the  execution,  or  in  what  is  accessible  to  him,'''  is  a  question  upon  which 
the  authorities  are  at  variance.  They  are  also  at  variance  on  the  question  whether 
the  other  partners  are  entitled  to  equitable  interference  to  prevent  a  sale  under 
the  individual  execution  until  an  accounting  and  settlement  can  be  had,"*^  or  not.^'' 
The  manner  of  levying  and  enforcing  individual  executions  against  lirm  property 
has  been  regulated  by  statute  in  many  jurisdictions.^^ 

d.  Title  and  Rights  of  Purchaser.  The  purchaser  under  an  execution  against 
one  partner  levied  upon  firm  assets  becomes  the  owner  of  the  debtor  partner's 
unascertained  contingent  interest  in  the  assets  levied  upon,  and  if  the  partnership 
is  insolvent  he  acquires  nothing.°^    In  order  to  ascertain  the  value  of  his  purchase, 


92.  Alalama. — Andrews  v.  Keith,  34  Ala. 
722. 

Arkansas. —  Harris  v.  Phillips,  49  Ark.  58, 
4  S.  W.  196,  although  in  ordinary  cases  the 
lien  attaches  when  the  writ  is  put  into  the 
hands  of  the  sherift",  it  attaches  under 
Mansfield  Dig.  §  3018,  with  reference  to 
property  of  a  partnership  only  upon  actual 
seizure  of  the  property. 

California. —  Clark  v.  Gushing,  52  Cal.  617. 

Delaware. —  Davis  v.  White,  1  Houst.  228. 

Illinois. —  White  v.  Jones,  38  111.  159;  New- 
hall  V.  Buckingham,  14  111.  405. 

Louisiana. —  Broadnax  i'.  Thomason,  1  La. 
Ann.  382,  applying  the  law  of  Alabama. 

Minnesota. —  Wickham  v.  Davis,  24  Minn. 
167 ;  Barrett  v.  McKenzie,  24  Minn.  20. 

Missouri. —  Lester  v.  Givens,  74  Mo.  App. 
395 ;  Carillon  v.  Thomas,  6  Mo.  App.  574. 

iN'ew  York. —  Eead  v.  McLanahan,  47  N.  Y. 
Super.  Ct.  275. 

Oregon. —  Cogswell  v.  Wilson,  17  Oreg.  31, 
21  Pae.  388. 

United  States.—  U.  S.  v.  Williams,  28  Fed. 
Cas.  No.  10,719,  4  McLean  236. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  455,  456. 

93.  Vandike  v.  Rosskam,  67  Pa.  St.  330; 
Smith  i'.  Emerson,  43  Pa.  St.  456;  Deal  v. 
Bogue.  20  Pa.  St.  228,  57  Am.  Dec.  702 ;  Wise 
V.  Vosburg,  4  Pa.  Super.  Ct.  221;  Bank  v. 
Allen,  1  Del.  Co.  (Pa.)  277. 

94.  Alabama. —  Tait  v.  Murphy,  80  Ala. 
440,  2  So.  317;  Daniel  v.  Owens,  70  Ala.  297. 

Illinois.— Weher  v.  Hertz,  188  111.  68,  58 
N.  E.  676 ;  Swan  v.  Gilbert,  67  111.  App.  236 
[afflrmcd  in  175  111.  204,  51  N.  E.  604,  67 
Am.  St.  Rep.  208]. 

Louisiana. —  Levy  v.  Cowan,  27  La.  Ann. 
556;  Pittman  i\  Robicheau,  14  La.  Ann.  108; 
Alexander  v.  Burns,  6  La.  Ann.  704. 

Michigan. —  Ernest  v.  Woodworth,  124 
Mich.  1,  82  N.  W.  661;  Hutchinson  v.  Dubois, 
45  Mich.  143,  7  N.  W.  714;  Sirrine  v.  Briggs, 
31  Mich.  443. 

Mississij^pi. —  Blumenfeld  V.  Seward,  71 
Miss.  342.  14  So.  442;  Atwood  v.  Meredith, 
37  Miss.  635. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  455,  456. 

95.  Phillips  V.  Cook,  24  Wend.  (N.  Y.) 
389;  Acker  v.  Burrall,  23  Wend.  (N.  Y.) 
606,  35  Am.  Dee.  582  [affirming  21  Wend.  605]. 


96.  Reed  v.  Johnson,  24  Me.  322;  Thomp- 
son V.  Frist,  15  Md.  24  (equity  will  interfere 
to  prevent  a  separate  creditor,  levying  on 
firm  etfects,  from  standing  in  a  better 
position  tlian  tlie  debtor  partner)  ;  Krupp  v. 
Adams,  124  Mich.  215,  82  N.  W.  894;  Thomp- 
son V.  Tinnin,  25  Tex.  Suppl.  56. 

97.  Moody  v.  Payne,  2  Johns.  Ch.  (N.  Y.) 
548;    Bright's   Appeal,    1   Walk.    (Pa.)  7; 
Booth  V.  Gest,  17  Pa.  Co.  Ct.  43;  Chapman 
V.  Koops,  3  B.  &  P.  289;  Parker  v.  Pistor,  3 
B.  &  P.  288. 

98.  Georgia. —  Nussbaum  v.  Connor,  94  Ga. 
530,  21  S.  E.  709;  Waxelbaum  v.  Connor,  94 
Ga.  529,  19  S.  E.  805 ;  Holifield  v.  White,  52 
Ga.  567;  Anderson  v.  Chenney,  51  Ga.  372; 
Willis  V.  Henderson,  43  Ga.  325. 

Iowa. —  Aultman  v.  Fuller,  53  Iowa  60,  4 
N.  W.  809 ;  Richards  V.  Haines,  30  Iowa  574. 

Kentucky. —  Aldrich  v.  Wallace,  8  Dana 
287,  33  Am.  Dec.  495;  McCouns  v.  Holmes, 
4  Litt.  389. 

New  York. —  Crane  v.  Cranitch,  3  Misc. 
557,  23  N.  Y.  Suppl.  320;  Lang  v.  Otis,  1 
N.  Y.  City  Ct.  241;  Anonymous,  2  Hill  378. 

Pennsylvania. —  Dengler's  Appeal,  125  Pa. 
St.  12,  17  Atl.  184;  Kaine's  Appeal,  92  Pa. 
St.  273;  Hare  v.  Comm.,  92  Pa.  St.  141; 
Evans  v.  Howell,  5  Pa.  Co.  Ct.  313;  Little  v. 
Lane,  2  Pa.  Co.  Ct.  609. 

Texas. —  Adoue  v.  Wettermark,  36  Tex.  Civ. 
App.  585,  82  S.  W.  797. 

England. —  Brown  v.  Hutchinson,  [1895] 
2  Q.  B.  126,  64  L.  J.  Q.  B.  619,  73  L.  T.  Rep. 
N.  S.  8,  14  Reports  485,  43  Wkly.  Rep.  545. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  449,  452,  453. 

99.  Massachusetts. —  Peck  v.  Fisher,  7 
Cush.  386. 

Minnesota. —  Lane  v.  Lanfest,  40  Minn. 
375,  42  N.  w.  84. 

Mississippi. —  Williams  v.  Gage,  49  Miss. 
777. 

Missouri. —  Wiles  v.  Maddox,  26  Mo.  77. 
Neiv  Jersey. — -Atwood  v.  Impson,  20  N.  J. 
Eq.  150. 

New  York. —  Staats  v.  Bristow,  73  N.  Y. 
264 ;  Martin  v.  Wagener,  1  Thomps.  &  C.  509 ; 
Willett  V.  Stringer.  17  Abb.  Pr.  152;  Walsh 
V.  Adams,  3  Den.  125. 

North  Carolina. —  Latham  v.  Simmons,  48 
N.  C.  27 ;  Price  v.  Hunt,  33  N.  C.  42. 

Pennsylvania. —  Foster  v.  Barnes,  81  Pa. 
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Le  is  generally  allowed  an  accounting  with  tlie  otlier  partners.^  In  some  cases  it 
may  be  necessai-y  for  him  to  file  a  bill  in  equity  in  order  to  have  liis  riglits 
defined  and  secured.^  It  is  held  in  some  jurisdictions  that  the  purchaser  under  a 
judgment  against  all  the  partners,  althougli  not  for  a  firm,  debt,  acquires  title  to 
the  firm  assets.^  The  purchasei-,  on  an  execution  sale  under  a  firm  judgment, 
acquires  the  entire  ownership  in  the  property  sold.^  As  at  common  law  a  judg- 
ment creditor  of  the  firm  may  make  a  valid  levy  of  his  execution  on  the  separate 
property  of  a  partner,  it  follows  that  the  purchaser  under  such  an  execution 
acquires  complete  ownership  of  such  property,'^  subject  only  to  the  liens  of  separate 
execution  creditors  which  are  prior  in  time."  It  is  to  be  borne  in  mind  that 
in  some  jurisdictions  statutes  have  modified  the  common-law  right  above  stated.'' 
e.  Disposition  of  Proceeds.  If  the  sale  is  made  under  execution  in  favor  of  a 
separate  judgment  creditor,  the  proceeds  are  payable  to  him,  whether  they  arise 
from  the  sale  of  separate  property  or  the  judgment  debtor's  interest  in  firm  prop- 
erty ;  while,  if  the  sale  is  made  under  execution  in  favor  of  a  firm  creditor,  the 


St.  377;  Rundall  v.  Stedge,  2  Pa.  Co.  Ct.  608; 
Bogue  V.  Steel,  1  Pliila.  90. 

Tennessee. —  Boro  v.  Harris,  13  Lea  36; 
Ilaskins  v.  Everett,  4  Sneed  531. 

Teicas.— McCutchon  v.  Davis,  (1888)  8 
S.  W.  123;  Carter  v.  Roland,  53  Tex.  540 
(purchaser  of  partner's  interest  under  exe- 
cution sale  becomes  tenant  in  common  with 
the  other  partner)  ;  Lewis  v.  Alexander,  (Civ. 
App.  1895)  31  S.  W.  414. 

United  States.— V.  S.  v.  Williams,  28  Fed. 
Cas.  No.  16,719,  4  McLean  236. 

England. —  Perrens  v.  Johnson,  3  Jur.  N.  S. 
975,  3  Smale  &  G.  419,  65  Eng.  Reprint  720. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  4591/3. 

1.  Barrett  v.  McKenzie,  24  Minn.  20; 
Sterrett  v.  Buffalo  Third  Nat.  Bank,  10  N.  Y. 
St.  818;  Phillips  V.  Cook,  24  Wend.  (N.  Y.) 
389;  Lothrop  v.  Wightman,  41  Pa.  St.  297; 
.Johnson  v.  Wingfield,  (Tenn.  Ch.  App.  1897) 
42  S.  W.  203 ;  Clagett  v.  Kilbourne,  1  Black 
(U.  S.)  346,  17  L.  ed.  213. 

2.  Ticonic  Bank  v.  Harvey,  16  Iowa  141; 
Arnold  v.  Hagerman,  45  N.  J.  Eq.  186,  17 
Atl.  93,  14  Am.  St.  Rep.  712;  Hubble  v.  Per- 
rin,  3  Ohio  287;  Cogswell  v.  Wilson,  17  Oreg. 
31,  21  Pac.  388;  Sterling  v.  Brightbill,  5 
Watts  (Pa.)  229,  30  Am.  Dec.  304. 

3.  Rouse  V.  Wallace,  10  Colo.  App.  93,  50 
Pac.  366 ;  Davis  v.  Delaware,  etc..  Canal  Co., 
109  N.  Y.  47,  15  N.  E.  873,  4  Am.  St.  Rep. 
418;  Saunders  v.  Reilly,  105  N.  Y.  12,  12 
N.  E.  170,  59  Am.  Rep.  472. 

4.  Steiner  ?'.  Peters  Store  Co.,  119  Ala. 
371,  24  So.  507;  McDuHie  v.  Bartlett,  3  Pa. 
St.  317. 

5.  Alabama. —  Blackman  v.  Moore-Handley 
Hardware  Co.,  106  Ala.  458,  17  So.  629; 
Haralson  v.  (;ami)boll,  63  Ala.  278. 

(Uilifonria. —  Coiiroy  v.  Woods,  13  C'al.  620, 
73  Am.  Dec.  605. 

Florida. —  Orlando  First  Nut.  Bank  v. 
Orcig,  43  Fla.  412,  31  So.  23!),  Init  a  sale 
inidcr  Hucli  cxcfution  is  void  if  individual 
partner  wiih  not  Hcjrvcd  with  HtiiiinionH  ami 
did  not  appear  in  the  action. 

<lcor(/iii'. —  Clnytoii  r.  Rolx'rts,  81  On..  I'll), 
10  R.  E.  621  (similar  to  i)rcc('ding  Florida 
caHc)  ;  PnrliT  .Toliimon,  81  Oa.  254,  7  S.  E. 
317;  (Iiiiiiiim  II  r.  :\l  iil  foi  ii,  nil  On.  7H  ;  Bakor 
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V.  Wimpee,  19  Ga.  87;  Cleghorn  v.  Columbus 
Ins.  Bank,  9  Ga.  319. 

Iowa. —  Gordon  v.  Kennedy,  36  Iowa  167 ; 
Hamsmith  v.  Espy,  13  Iowa  439. 

Mississippi. —  Strong  v.  Hines,  35  Miss. 
201,  similar  to  Florida  case  noted  above. 

New  Jersey. —  Metropolis  Nat.  Bank  v. 
Sprague,  20  N.  J.  Eq.  13  [reversed  on  other 
grounds  in  21  N.  J.  Eq.  530] ;  Randolph  v. 
Daly,  16  N.  J.  Eq.  313. 

Pennsylvania. —  Com.  v.  Rogers,  1  Brightly 
450. 

Texas. —  Stephens  v.  Turner,  9  Tex.  Civ. 
App.  6-23,  29  S.  W.  937. 

England. —  Mayhew  v.  Herrick,  7  C.  B.  229, 
13  Jur.  1078,  18  L.  J.  C.  P.  179,  62  E.  C.  L. 
229. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  461 
et  seq. 

But  see  Bowker  v.  Smith,  48  N.  H.  Ill,  2 
Am.  Rep.  189;  Jarvis  v.  Brooks,  23  N.  H. 
136. 

6.  Cleghorn  v.  Columbus  Ins.  Bank,  9  Ga. 
319;  Kuhne  v.  Law,  14  Rich.  (S.  C.)  18 
[overruling  Roberts  v.  Roberts,  8  Rich. 
(S.  C.)  15];  In  re  Sandusky,  21  Fed.  Cas. 
No.  12,308,  17  Nat.  Bankr.  Reg.  452. 

7.  Alabama. —  McCoy  v.  Watson,  51  Ala. 
466,  applying  Rev.  Code,  §  2538. 

Colorado. —  Sawyer  v.  Armstrong,  23  Colo. 
287,  47  Pac.  391,  applying  Code  Civ.  Proc. 
§  235. 

loiua. —  Heins  v.  Tamblyn,  110  Iowa  478, 
81  N.  W.  698  (under  Code  (1873),  §  3102)  ; 
Jones  V.  Jones,  13  Iowa  276;  Davis  V.  Bu- 
chanan, 12  Iowa  575. 

Kew  Mexico. —  Lowinson  v.  Albuquerque 
First  Nat.  Bank,  11  N.  M.  510,  70  Pac.  567, 
applying  Comp.  Laws,  §  2043. 

A^ew  York. — Souls  v.  Cornell,  15  N.  Y.  App. 
Div.  161,  44  N.  Y.  Suppl.  194,  applying  Code 
Civ.  Proc.  §S  1034,  1935. 

I'cnnsylrnnia. —  Kiieib  r.  Graves,  72  Pa.  St. 
104;  Tassoy  ■)'.  Clnireh,  (!  Watts  &  S.  405,  40 
Am.  Doc.  575,  under  a  statute  allowing  jndg- 
inciit  at  law  in  an  action  between  two  firms 
having  menihera  in  connnoii,  no  execution  can 
bo  had  nt.>;aiiiHt  tlie  M('])a.rnt(i  estates  of  tin; 
monibora  of  defendant  llrm. 

T'huiland.—  ('\nrk  r.  (iuUen,  9  Q.  B.  D.  355, 
47      'I'.  l!ep-  N.  S.  307. 
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proceeds  are  payable  to  Iiiin,^  unless  circumstances  arise  whicli  authorize  a  court 
of  equity  to  interfere  and  marshal  the  assets  between  firm  and  separate  creditors.^ 

f.  Priorities  of  Executions.  From  the  principles  above  set  forth,  it  follows 
that  when  firm  property  is  sold  by  a  sheriff  under  several  executions  in  his  hands, 
some  of  which  are  in  favor  of  firm  creditors  while  others  are  in  favor  of  separate 
creditors,  the  proceeds  are  to  be  applied  to  the  satisfaction  of  firm  creditors' 
executions  in  preference  to  those  of  separate  creditors,  without  regard  to  the 
dates  of  judgments  or  levies.-"" 

11.  Appeal  and  Error.  The  ordinary  rules  upon  this  topic  apply  to  appeals 
from  judgments  in  partnership  litigations."  It  may  be  noted  that  all  the  part- 
ners must  join  in  an  appeal  from  a  joint  judgment  against  them  ;  but  that  the 
firm  as  such  may  appeal  from  a  judgment  taken  against  it  under  statutory 
autliority.^^  In  case  a  partner  dies  after  a  judgment  is  rendered,  an  appeal  may 
be  prosecuted  against  the  surviving  partner.-"'*  In  an  action  against  several  on  a 
jxxrtnership  liabihty,  the  appellate  court  may  afiirm  as  to  one  or  more  and  reverse 
as  to  others.^^ 

VII.  RETIREMENT  AND  ADMISSION  OF  PARTNERS. 
A.  Change  of  Membership  of  Firm" — l.  In  General.    It  is  perfectly  com- 


Canada. —  Banque  D'Hochelaga  v.  Maritime 
E.  News  Co.,  31  Nova  Scotia  9;  Eeid  v. 
Graham,  26  Ont.  126. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  461:  and  supra,  VI,  D,  10,  c. 

8.  Fenton  v.  Folger,  21  Wend.  (N.  Y.) 
676;  Vandil<e's  Appeal,  57  Pa.  St.  9;  Cope's 
Appeal,  39  Pa.  St.  284;  King's  Appeal,  9 
Pa.  St.  124;  Roop  V.  Rodgers,  5  Watts  (Pa.) 
193;  Doner  v.  StauiTer,  1  Penr.  &  W.  (Pa.) 
198,  21  Am.  Dec.  370. 

9.  Thompson  v.  Frist,  15  Md.  24;  Kelly's 
Appeal,  10  Pa.  St.  59;  Hershey  v.  Fulmer, 
3  Pa.  Co.  Ct.  442;  Rex  v.  Lomman,  3  Phila. 
(Pa.)  287. 

10.  California. —  Commercial  Bank  v. 
Mitchell,  58  Cal.  42. 

Indiana. —  Louden  v.  Ball,  93  Ind.  232,  the 
right  of  preference  must  be  asserted  before 
sale  on  execution  and  prior  to  any  prejudicial 
change  of  position  by  the  parties. 

T^^ew  York. —  Ryder  v.  Gilbert,  16  Hun 
163. 

Pennsylvania. —  Coover's  Appeal,  29  Pa.  St. 
9,  70  Am.  Dec.  149;  Cooper's  Appeal,  26  Pa. 
St.  262;  Snodgrass'  Appeal,  13  Pa.  St.  471; 
Overholt's  Appeal,  12  Pa.  St.  222,  51  Am. 
Dec.  598. 

South  Carolina. —  Crawford  v.  Baum,  12 
Rich.  75. 

Texas. —  Blankensliip  V.  Wartelsky,  (1887) 
€  S.  W.  140. 

United  States. —  Inbusch  v.  Farwell,  1 
Black  506,  17  L.  ed.  188. 

See  38  Cent.  Dig.  tit.  "Partnership," 
f§  462,  463,  468. 

11.  See,  generally.  Appeal  and  Ekkob. 
And  see  the  following  cases: 

Colorado. —  Fryer  v.  Breeze,  16  Colo.  323, 
26  Pac.  817,  holding  that  failure  by  partners 
plaintiff  to  allege  their  partnership  cannot 
be  taken  advantage  of  for  the  first  time  on 
appeal. 

(Georgia. —  Bagwell  r.  Morton,  95  Ga.  723, 
22  S.  E.  575,  holding  that  where  the  question 
of  a  partnership  between  the  parties  to  an 


action  was  vital  to  the  defense,  and  in  the 
trial  court  the  answer  was  treated  as  suffi- 
ciently alleging  the  partnership,  the  supreme 
court  on  appeal  would  treat  it  as  sufficient. 

Illinois. —  Pugh  v.  Wallace,  198  111.  422, 
64  N.  E.  1005,  jurisdiction  and  procedure  on 
partnei'ship  appeals. 

Kentucky.—  Cavanaugh  v.  Weber,  1 1  Ky. 
L.  Rep.  858,  no  reversal  to  allow  pleading  of 
issue  already  tried,  although  not  pleaded. 

Michigan. —  Roberts  v.  Pepple,  55  Mich. 
307,  21  N.  W.  319,  holding  that  one  who 
has  sued  a  firm  and  recovered  against  a 
single  partner  only  cannot  assign  error  on 
the  ground  that  a  sole  judgment  cannot  be 
rendered  on  a  partnership  liability. 

New  York. —  Wheeler  v.  Timpson,  13  N.  Y. 
Suppl.  640,  admission  of  evidence  not  ground 
for  reversal  where  fact  was  established  by 
uncontradicted  evidence. 

Washington. —  Matthies  v.  Herth,  31  Wash. 
665,  72  Pac.  480,  presumptions  in  favor  of 
findings  of  lower  court. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  470. 

Remand  on  reversal. —  Where  a  decree  was 
obtained  against  a  partnership,  and  on  ap- 
peal the  appellate  court  reversed  the  decree 
because  only  one  member  of  the  firm  was 
liable,  the  court  refused  to  remand  the  cause 
as  to  all  the  defendants,  to  give  opportunity 
to  the  complainant  to  introduce  further  evi- 
dence to  charge  the  firm.  Cunningham  v. 
Smithson,  12  Leigh  (Va.)  32. 

12.  Kline  v.  Swift  Specific  Co.,  118  Ga. 
514,  45  S.  E.  314;  Westover  v.  Dobson,  (Kan. 
1897)  47  Pac.  620;  Beers  v.  Gurney,  14  Ohio 
Cir.  Ct.  82,  7  Ohio  Cir.  Dec.  411. 

13.  Kline  v.  Swift  Specific  Co.,  118  Ga. 
514,  45  S.  E.  314;  McSweeny  v.  Blank,  107 
La.  292,  31  So.  636. 

14.  Robertson  v.  Ford,  164  Ind.  538,  74 
N.  E.  1. 

15.  Bridgeford  v.  Fogg,  10  Ky.  L.  Rep. 
773. 

1.  Withdrawal  of  partner  as  dissolution  of 
firm  see  infra,  IX,  A. 

[VII,  A,  1] 
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petent  for  a  partner  to  sell  his  interest  in  the  firm  and  retire  therefrom.^  Such 
transaction  does  not  prevent  the  continuance  of  the  partiicrsliip  by  the  other  part- 
ners. On  the  contrary,  if  the  business  is  thereafter  carried  on  by  the  otlier  part- 
ners, it  will  be  presumed  that  their  original  contract  remains  in  force,  so  far  as  it 
is  consistent  with  the  change  of  members.^  Provisions  for  the  retirement  of  a 
member  are  often  inserted  in  the  partnership  articles  ;^  l>ut  in  the  absence  of  such 
provisions  the  parties  may  agree  at  any  time  upon  the  terms  of  retirement  of  a 
partner.^  So,  without  the  retirement  of  a  member,  the  members  of  an  existing 
firm  may  admit  a  new  member  intotlie  firm.^  If  the  incoming  partner  is  induced 
to  become  a  member  of  the  firm  by  false  and  fraudulent  representations,  he  may 
rescind  or  maintain  an  action  of  deceit/ 

2.  Transfer  of  Partner's  Interest  to  a  Copartner.  When  one  partner  trans- 
fers his  interest  in  the  iirni  to  a  copartner  for  a  valuable  consideration,  his  title  to 
lirm  assets  is  extinguished  and  passes  to  his  vendee,^  unless  the  transfer  is  merely 
as  security  ;^  and  a  note  given  by  the  purchasing  partner  for  such  interest  repre- 
sents a  valid  debt,  altliough  the  selling  partner  by  failing  to  give  notice  of  his 
retirement  might  be  liable  as  a  j)artner  thereafter.^"  If,  however,  the  transaction 
is  only  a  preliminary  negotiation  for  a  sale,  or  the  creation  of  an  agency  to  collect 
debts  due  the  firm,  firm  title  is  not  affected. •'^  Moreover,  the  selling  partner  must 
act  with  the  utmost  good  faith  toward  his  copartner,  or  the  transfer  will  be 
impeachable  for  fraud,  or  give  rise  to  an  action  for  deceit.^^    Sucli  a  purchase 


Mining  partnerships  see  Mines  and  Min- 
erals, 27  Cyc.  701. 

Tenancy  at  will  not  terminated  by  change 
in  personnel  of  partnership  see  Landlord  and 
Tenant,  24  Cyc.  1386  note  3 

2.  Alvord  V.  Smith,  5  Pick.  (Mass.)  232; 
Cochran  v.  Perry,  8  Watts  &  S.  (Pa.)  262; 
Cassels  v.  Stewart,  6  App.  Cas.  64,  29  Wkly. 
Rep.  636;  Ex  p.  Peaks,  1  Madd.  346,  16  Rev. 
Eep.  233,  56  Eng.  Reprint  128. 

3.  Frederick  v.  Cooper,  3  Iowa  171;  Gos- 
sett  V.  Weatherly,  58  N.  C.  461;  Zaepfel  v. 
Baumgardner,  6  Lane.  Bar  (Pa.)  141,  holding 
that  an  incoming  partner  is  charged  with 
knowledge  of  all  the  conditions  of  the  articles 
of  partnership  and  is  bound  by  all  its  stipu- 
lations. But  see  Givens  v.  Berry,  52  S.  W. 
942,  21  Ky.  L.  Rep.  680,  where  it  was  held 
that  the  admission  of  a  new  partner  annulled 
a  stipulation  in  the  partnership  contract  that 
if  either  partner  should  become  intoxicated, 
he  should  pay  to  the  other,  as  agreed  dam- 
ages, one  tliousand  dollars  for  each  offense. 

4.  Alvord  V.  Smitli,  5  Pick.  (Mass.)  232; 
Guccione  v.  Scott,  33  N.  Y.  App.  Div.  214,  53 
N.  Y.  Suppl.  402  [afllrming  21  Misc.  410,  47 
N.  Y.  Suppl.  475] ;  Merrick  v.  Brainard,  38 
Barb.  (N.  Y.)  574;  Cooper  V.  Edcburn,  198 
Pa.  St.  229,  47  All.  1110;  Wilson  Black, 

164  Pii.  St.  555,  30  Atl.  488;  Ilougbtailing  v. 

P.rincklo,  7  Pa.  Dist.  518;  McCJlonsey  ),'. 
Co.\,  1  Pliila.  (Pa.)  387;  Collins  v.  Barker, 

ri8!)3  |  1  Cli.  57H,  02  L.  J.  Ch.  316,  08  L.  T. 
Pep.  N.  S.  572,  3  Keports  237,  41  Wkly.  \U^p. 
4  )2;  Itowliuuls  V.  lOvaiis,  30  Hcav.  302,  8  Jur. 

N.  S.  HH,  31  I..  J.  Cb.  205,  5  l>.  'I\  Kcp.  N.  S. 
028,  10  Wkly.  IJcp.  1H().  M  I'liig.  Popriiit  905; 

(■oojicr  VViidingloii,  2  Cbii.  451,  18  I'l.  (!.  L. 
732,  3  Dougl.  '113,  20  K.  C.  L.  271;  VVatncy 
V.  TriHt,  45  L.  J.  Cli.  ■112.  And  see  Scliuylcr 
V.  f'lilli'n,  120  N.  Y.  Ap|..  Div.  037,  105  N.  Y. 
fciuppl.  5')'!. 

B.  IImzcII  r.  Cliirk,  89  Mo.  A|>p.  78;  Mc- 
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Conomy  v.  Reed,  152  Pa.  St.  42,  25  Atl.  176; 
Gray  v.  Smith,  43  Ch.  D.  208,  59  L.  J.  Ch. 
145,  62  L.  T.  Rep.  N.  S.  335,  38  Wkly.  Rep. 
310,  holding,  however,  that  an  agreement  by 
the  retiring  partner  to  assign  his  share  in 
firm  assets  which  includes  real  estate  is 
within  the  statute  of  frauds. 

6.  See  supra,  III,  A,  1. 

7.  Merchants  Bank  v.  Thompson,  3  Ont. 
541.    See  supra,  III,  A,  1,  j. 

8.  Mississippi. —  Richardson  v.  Davis,  70 
Miss.  219,  11  So.  790. 

Neio  York. —  Matherson  v.  Belden,  14  N.  Y. 
App.  Div.  519,  43  N.  Y.  Suppl.  888. 

Texas. —  Eules  v.  Tomlinson,  ( Civ.  App. 
1896)  38  S.  W.  534;  Bean  v.  Warden,  (Civ. 
App.  1895)  31  S.  W.  831. 

United  States. —  Towle  v.  Hammond,  99 
Fed.  510,  40  C.  C.  A.  498. 

England. —  Ex  p.  Birlev,  2  Mont.  D.  & 
De  G.  354;  Cofton  v.  Horner,  5  Price  537; 
Lingen  v.  Simpson,  1  Sim.  &  St.  600,  24  Rev. 
Rep.  249,  1  Eng.  Ch.  600,  57  Eng.  Reprint 
436. 

Canada. —  Hughes  v.  Chambers,  14  Mani- 
toba 103;  Crowe  V.  Buchanan,  36  Nova 
Scotia  1. 

9.  Donnelly  v.  McArdle,  120  N.  Y.  App. 
Div.  871,  105  N.  Y.  Suppl.  331,  holding  that 
a  partner  assigning  his  interest  in  the  firm 
to  his  copartner  as  security  for  the  copart- 
ner's advances  to  the  firm  has  an  interest  in 
the  sur])lus  assets  of  the  firm  after  the  re- 
])aynu'iit  of  the  advances. 

10.  Richardson  r.  Davis,  70  Miss.  219,  11 
So.  790.    See  infra,  TX,  B,  0. 

11.  Spears  r.  Willis,  151  N.  Y.  443,  45 
N.  K.  819;  Riggcn  r.  Investment  Co.,  31  Oreg. 
35.  47  Pac.  923. 

12.  Crawford  r.  Slainliack,  70  .\rk.  310, 
88  S.  VV.  991  ;  Wright  r.  Duke,  91  Hun  (N.  \ .) 
409,  30  N.  Y.  Siippl.  S53  (where  the  selling 
partner  mainl:iin<'il   an  uciion   for  deceit); 
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does  not  inure  to  the  benefit  of  a  third  partner/^  and  the  transfer  is  subject  to 
a  prior  mortgage  given  by  the  seUing  partner  on  liis  share  and  known  to  the 
buying  partner.^^ 

3.  Transfer  of  Partner's  Interest  to  Third  Person.  The  legal  power  of  a 
partner  to  make  a  transfer  of  his  interest  to  a  third  person  is  unquestioned.'^'  The 
transferee,  however,  does  not  become  a  tenant  in  common  with  the  other  partners 
in  any  specific  goods,  but  acquires  only  the  interest  his  vendor  had,  which  is  his 
share  of  the  residue  after  the  affairs  of  the  firm  are  settled  and  the  debts  paid, 
inchiding  debts  due  from  the  firm  to  a  partner."^  Such  a  purchase  does  not  make 
the  buyer  a  partner  in  the  firm,  witliout  tlie  concurrence  of  all  the  partners, 
either  given  expressly  or  implied  from  conduct.''' 


Law  i-.  Law,  [1905]  1  Ch.  140,  74  L.  J.  Ch. 
lUi),  92  L.  T.  Rep.  N.  S.  1,  21  T.  L.  R.  102, 
63  Wkly.  Rep.  227 ;  Stroud  v.  Wiley,  27  Ont. 
App.  51C  (selling  partner  acted  in  good  faith 
and  in  accordance  with  the  uniform  usage  of 
the  business) . 

Duty  of  purchasing  partner  in  order  to  re- 
scind for  fraud  see  Cancellation  of  Intbu- 
JIENTS,  6  Cyc.  313  note  16. 

13.  Towle  f.  Hammond,  99  Fed.  510,  40 
C.  C.  A.  498. 

14.  Watts  v.  Driscoll,  82  L.  T.  Rep.  N.  S. 
255. 

15.  Schurtz  V.  Romer,  82  Cal.  474,  23  Pac. 
118;  Jackson  f.  Stanford,  19  Ga.  14;  Pease 
V.  Rush,  2  Minn.  107 ;  Merrick  f.  Brainard, 
38  Barb.  (N.  Y.)  574. 

16.  California. —  Noonan  v.  Nunan,  76  Cal. 
44,  18  Pac.  98.  But  in  McCauley  v.  Fulton, 
44  Cal.  355,  and  Stokes  v.  Stevens,  40  Cal.  391, 
it  was  held  that  the  purchaser  of  a  partner's 
interest  in  real  estate  becomes  a  tenant  in 
common  with  the  other  partners  at  law,  sub- 
ject to  the  equitable  right  of  sucli  partners 
and  the  firm  creditors  to  have  the  property 
applied  in  payment  of  firm  debts. 

Illinois. —  Rosential  v.  Gray,  112  111.  282. 

Io)ca. —  Shuler  v.  Dutton,  75  Iowa  155,  39 
N.  W.  239,  where  the  evidence  was  held  to 
show  that  the  parties  intended  tlie  sale  to 
pass  to  the  purchaser  the  seller's  interest  in 
specified  property. 

Maine. —  Leader  v.  Plante,  95  Me.  343,  50 
Atl.  53.  85  Am.  St.  Rep.  419. 

-Yeio  York.—  Tarbell  v.  West,  86  N.  Y.  280 ; 
Menagh  v.  W'hitwell,  52  N.  Y.  146,  II  Am. 
Rep.  683;  Van  Brunt  v.  Applegate,  44  N.  Y. 
544;  jMunford  v.  McKay,  8  Wend.  442,  24 
Am.  Dec.  34 ;  Rodriguez  v.  Heflernan,  5  Johns. 
Ch.  417. 

Pennsylvania. —  Reinheimer  r.  Hemingway, 
35  Pa.  St.  432;  Swoope  v.  Wakefield,  10  Pa. 
Super.  Ct.  342,  44  Wkly.  Notes  Cas.  209; 
Seibert  v.  Seibert,  1  Brewst.  531;  McGlensey 
t:  Cox,  1  Phila.  387. 

Te-MS.— Still  V.  Focke,  66  Tex.  715,  2 
S.  W.  59. 

United  States. —  New  Y'ork  Fourth  Nat. 
Bank  v.  New  Orleans,  etc.,  R.  Co.,  11  Wall. 
624,  20  L.  ed.  82. 

England.— Tartn.  Act  (1890),  §  31;  7?i  re 
Ritson,  [1899]  1  Ch.  128.  68  L.  J.  Ch.  77,  79 
L.  T.  Rep.  N.  S.  455,  15  T.  L.  R.  76,  47  Wkly. 
Rep.  213  [affiryning  [1898]  1  Ch.  667,  67 
L.  J.  Ch.  365,  78  L.  T.  Rep.  N.  S.  645,  46 
Wkly.  Rep.  478]. 


See  38  Cent.  Dig.  tit.  "  Partnership," 
§§  4731/2,  474. 

But  see  Keith  v.  Ham,  89  Ala.  590,  7  So. 
234,  where  an  assignment  by  one  of  the  mem- 
bers of  a  partnership  of  all  his  interest  in 
specified  property  of  the  partnership  was  held 
to  make  the  assignee  and  the  other  partner 
joint  owners  of  the  property,  and  to  entitle 
them  to  maintain  an  action  for  the  conversion 
thereof. 

17.  Alabama.— Butts  v.  Cooper,  (1907)  44 
So.  616;  Mealier  v.  Cox,  37  Ala.  201,  con- 
sent shown  by  conduct. 

/ZHnois.— Rosentiel  v.  Gray,  112  111.  282, 
consent  may  be  inferred. 

Ltouisiana. —  Freligh  v.  Miller,  16  La.  Ann. 
418;  Fearn  v.  Tiernan,  4  Rob.  367. 

Massachusetts. —  Kingman  v.  Spurr,  7  Pick. 
235. 

Michigan. —  Harvey  v.  Ford,  83  Mich.  506, 
47  N.  W.  242,  consent  shown. 

Missouri. —  Waterman  v.  Johnson,  49  Mo. 
410  (consent  shown)  ;  Freeman  v.  Bloomfield, 

43  Mo.  391. 

Montana. —  Galigher  v.  Lockhart,  11  Mont. 
109,  27  Pac.  446. 
Nebraska.—  Filley  v.  Walker,  28  Nebr.  506, 

44  N.  W.  737. 

New  York. —  Fay  v.  Waldron,  3  N.  Y. 
Suppl.  894;  Murray  v.  Bogert,  14  Johns.  318, 
7  Am.  Dec.  466. 

Pennsylvania. —  Collner  v.  Greig,  137  Pa. 
St.  606,  20  Atl.  938,  21  Am.  St.  Rep.  899; 
Cochran  v.  Perry,  8  Watts  &  S.  262;  Mason 
V.  Connell,  1  Whart.  381. 

South  Carolina. —  Boyee  v.  Coster,  4  Strobh. 
Eq.  25. 

United  States. —  McNamara  v.  Gaylord,  16 
Fed.  Cas.  No.  8,910,  1  Bond  302. 

Enqland.—  'PaTtn.  Act  (1890),  §  24  (7); 
Singleton  v.  Knight,  13  App.  Cas.  788,  57  L.  J. 
P.  C.  106,  59  L.  T.  Rep.  N.  S.  738;  Byrne  v. 
Reid,  [1902]  2  Ch.  735,  71  L.  J.  Ch.  830,  87 
L.  T.  Rep.  N.  S.  507,  51  Wkly.  Rep.  52  (where 
the  articles  gave  one  partner  power  to  nomi- 
nate and  introduce  into  the  firm  a  person  for 
the  whole  or  any  part  of  his  share)  ;  Matter 
of  Pennant,  etc.,  Consol.  Lead  Min.  Co.,  5 
De  G.  M.  &  G.  837,  1  Jur.  N.  S.  566,  24  L.  J. 
Ch.  353,  3  Wkly.  Rep.  95,  54  Eng.  Ch.  656,  43 
Eng.  Reprint  1095 ;  Bray  v.  Fromont,  6  Madd. 
5,  22  Rev.  Rep.  221,  56  Eng.  Reprint  990; 
Jeffreys  v.  Smith,  3  Russ.  158,  27  Rev.  Rep. 
49,  3  Eng.  Ch.  158,  38  Eng.  Reprint  535. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §§  474, 
475. 
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4.  Continued  Use  of  Firm-Name. Tlie  i-iglit  to  continue  the  use  of  the  old 

firm-name,  after  the  retirement  of  a  pai-tner,  may  Ije  acquired  Ijy  an  express 
agreement  with  such  partner.''*  In  tlie  absence  of  such  agreement,  it  is  lield  in 
many  jurisdictions,  and  in  some  it  is  expressly  provided  by  statute,  that  the  con- 
tinuing parties  are  not  entitled  to  use  the  old  firm-narric.''''^  In  England  and  in 
some  of  our  states  they  are  entitled  to  use  it  if  they  are  the  purchasers  of  the 
partnership  property  and  business,  provided  they  do  not  thereby  expose  the 
retired  partner  to  any  liability  for  the  debts  of  the  new  firm.^'  If  the  name  is  an 
arbitrary  or  fancy  one,  not  designating  the  retired  partner,  or  if  its  continued  use 
is  under  statutory  authority,  so  that  it  has  come  to  designate  a  business  house 
rather  than  the  individual  members  of  the  firm,  its  use  may  be  continued  by  the 
new  firm,  under  a  purchase  of  the  partnership  good-will.^'-  In  case  the  firm-name 
is  iised  without  legal  warrant  therefor,  and  especially  if  it  is  so  used  as  to  subject 
the  retiring  partner  to  personal  liability,  to  injure  his  business  reputation,  or  to 
impose  upon  the  public,  such  use  may  be  enjoined.^^ 

5.  Good-Will  of  Old  Firm.^  The  term  "good-will"  has  been  defined  by  stat- 
ute as  "  the  expectation  of  continued  public  patronage."  Judges  have  found 
no  little  difficulty  in  framing  a  definition  but  their  tendency  is  to  expand  rather 
than  to  narrow  its  scope.  Lord  Eldon's  statement  that  the  good-will  of  a  l)usiness 
"  is  nothing  more  than  the  probability  that  the  old  customers  will  resort  to  the  old 
place  " has  been  criticized  repeatedly  as  too  limited  for  modern  kinds  and  methods 
of  business.  It  has  been  well  said  that  "  the  habit  of  people  to  purchase  from  a 
certain  dealer  or  manufacturer,  which  is  the  foundation  for  any  expectation  that 
purchases  "\vill  continue,  may  depend  on  many  things  beside  place.    Confidence  in 


18.  See,  generally,  Trade-Marks  and 
Trade-Names. 

19.  Bagby,  etc.,  Co.  v.  Rivers,  87  Md,  400, 
40  Atl.  171,  67  Am.  St.  Rep.  357,  40  L.  R.  A. 
632;  Holbrook  v.  Nesbitt,  163' Mass.  120,  39 
N.  E.  794;  Rosenheim  v.  Rosenfield,  13  N.  Y. 
Suppl.  720;  Fite  f.  Dorman,  (Tenn.  1900)  57 
S.  W.  129.  The  Maryland  and  Tennessee 
eases  hold  that  such  right  cannot  be  assigned. 
Tlie  same  view  is  taken  in  Howland  Roose- 
velt, 5  N.  Y.  Suppl.  75. 

20.  California. —  Civ.  Code,  §  992. 
Massachiiseils. —  Lawrence    V.    Hullj  169 

Mass.  250,  47  N.  E.  1001,  applying  Pub. 
St.  c.  76,  §§  0,  7. 

Michigan. —  Williams  v.  Farrand,  88  Mich. 
473,  50  N.  W.  446,  14  L.  R.  A.  161. 

New  York. —  Morgan  v.  Schuyler,  79  N.  Y. 
490,  35  Am.  Rep.  543 ;  Blumenthal  v.  Strauss, 
53  Hun  501,  0  N.  Y.  Suppl.  393,  23  Abb.  N. 
Cas.  339.  In  Read  v.  Maekay,  47  Misc.  435, 
95  N.  Y.  Suppl.  935,  it  was  held,  upon  the 
peculiar  fuels  of  the  case,  that  ths  firm-name 
could  not  Ije  sold  as  an  asset  of  the  good-will 
of  the  business.  In  Merry  v.  Hoopes,  111 
N.  Y.  41,-),  18  N.  E.  714,  Stcinfcld  v.  National 
Shirt  Waist  Co.,  99  N.  Y.  App.  Div.  286,  90 
N.  Y.  Suppl.  964,  and  Adams  v.  Adams,  7 
Abb.  N.  Cas.  292,  it  is  held  that  the  pur- 
(■liasor  of  the  iiartnersliip  business  acquires 
tli(!  right  to  the  use  of  the  firm-n.ame,  on 
the  ground  that  such  right  is  a  part  of  the 
firm  asHcts. 

WlHCdvttin. —  Row(dl  V.  Rowcll,  122  Wis.  1, 
99  N.  W.  -173. 

Se(!  3H  (!cnt.  Dig.  lit.  "  I'artnorHliip,"  S  476. 

21.  Snyder  Mfg.  Co.  v.  Snyder,  54  Oliio  St. 
HO,  '13  N.'  K.  325,  31  \,.  I!.  A."  (157;  HnisH,  etc., 
WoikK  Co.  /  .  I'liyne,  50  Ohio  St.  115,  33  N.  10. 
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88,  19  L.  R.  A.  82;  In  re  Fraser,  [1892]  2 
Q.  B.  633,  67  L.  T.  Rep.  N.  S.  401,  9  Morr. 
Bankr.  Cas.  256;  Burchell  v.  Wilde,  [1900]  1 
Ch.  551,  69  L.  J.  Ch.  314,  82  L.  T.  Rep.  N.  S. 
576,  48  Wkly.  Rep.  491;  Levy  v.  Walker,  10 
Ch.  D.  436,  48  L.  J.  Ch.  273,  39  L.  T.  Rep. 
N.  S.  654,  27  Wkly.  Rep.  370 ;  Bryce  v.  David- 
son, 25  U.  C.  Q.  B.  371. 

22.  Rogers  t.  Taintor,  97  Mass.  219;  Myers 
V.  Kalamazoo  Buggy  Co.,  54  Mich.  215,  19 
N.  W.  961,  20  N.  W.  545,  52  Am.  Rep.  811; 
Slater  v.  Slater,  175  N.  Y.  143,  67  N.  E.  224, 
96  Am.  St.  Rep.  605,  61  L.  R.  A.  790;  Cas- 
well V.  Hazard,  121  N.  Y.  484,  24  N.  E.  707, 
18  Am.  St.  Rep.  833  \_affirming  50  Hun  230, 
2  N.  Y.  Suppl.  783].  See,  generally,  Trade- 
Marks  AND  Trade-Names. 

23.  Lawrence  v.  Hull,  169  Mass.  250,  47 
N.  E.  1001 ;  Smith  v.  Cooper,  5  Abb.  N.  Cas. 
(N.  Y.)  274;  Bininger  v.  Clark,  10  Abb.  Pr. 
N.  S.  (N.  Y.)  264 ;  Petersen  Humphrey,  4 
Abb.  Pr.  (N.  Y.)  394;  Lathrop  r.  Latlnop,  47 
How.  Pr.  (N.  Y. )  532  (injunction  refused  on 
tlie  ground  that  plaintiff  had  an  adequate 
remedy  at  law)  ;  McGowan  Bros.  Pump,  etc., 
Co.  r.  McOowan,  22  Ohio  St.  370  \affi.niiing 

2  (^ine.  Super.  Ct.  313];  Weisr  v.  MohU-nhoff, 

3  Ohio  Dec.  (Reprint)  242,  5  Wkly.  L.  Gaz. 
66;  Gray  v.  Smith,  43  Ch.  1).  208,  59  L.  J. 
Ch.  145,'  62  L.  T.  Rep.  N.  S.  335,  38  Wkly. 
Rep.  310. 

24.  See  also  Good-Will,  20  Cyc.  1275. 

25.  Cal.  Civ.  Code,  S  992;  Mont.  Civ.  Code, 
§  1371  ;  N.  D.  Civ.  Code,  S  3486. 

26.  l'eo])le  r.  Roberts,  159  N.  Y.  70,  53 
N.  \<].  685,  45  L.  R.  A.  126;  Rowcll  v.  Rowell,, 
122  Wis.  1,  99  N.  W.  473. 

27.  Cruitwell  v.  Lye,  17  Vph.  Jr.  335,  11 
Rev.  l!e|).  98,  34  Eng.  Kepriiit  129. 


PARTNEBSniP 


[30  Cyc]  607 


the  quality  of  the  goods,  in  the  facilities  of  the  establishment  to  fill  orders 
promptly,  or  in  the  personal  integrity  or  skill  of  a  dealer  or  manufacturer,  famil- 
iarity of  the  public  with  a  designating  name  for  the  product,  and  probably  many 
other  circumstances,  might  be  mentioned  as  illustrative."  ^  The  good-will  of  a 
business  is  property,  taxable  and  salable  as  such.^^  It  passes  to  the  ])urchasing 
partner  or  partners,  upon  the  retirement  of  a  member,  when  the  contract  expressly 
includes  it ;  ^'^  and  even  though  not  mentioned  in  terms,  it  passes  upon  a  sale  of 
the  retiring  partner's  interest  in  the  entire  property  and  business  of  the  firm,^^ 
unless  there  is  a  statute  to  the  contrary,^-  or  unless  there  is  something  in  the  cir- 
cumstances which  shows  that  it  was  not  intended  so  to  pass.^^ 

6.  Competition  of  Retiring  Partner  With  New  Firm.  Even  though  the  retiring 
partner  has  sold  his  interest  in  the  partnership  good-will  to  the  new  firm,  he  is 
not  bound  to  retire  from  this  line  of  business.  Indeed,  formerly  a  contract  on  his 
part  to  so  retire  would  have  been  held  void  on  the  ground  of  public  policy .^^ 
Although  such  a  contract  will  now  be  enforced,^^  if  the  purchaser  has  duly  per- 
formed his  obligations  thereunder,^''  the  retiring  partner  who  has  not  thus  bound 
liimself  may  set  up  a  competing  business  next  door  so  long  as  he  does  not  mislead 


28.  Eowell  V.  Ro\yen,  122  Wis.  1,  99  N.  W. 
473.  Similar  judicial  descriptions  of  tlie  term 
will  be  found  in  People  K.  Roberts,  159  N.  Y. 
70,  53  N.  E.  685,  45  L.  R.  A.  126;  Trego  f. 
Hunt,  [189G]  A.  C.  7.  65  L.  J.  Ch.  1,  73  L.  T. 
Rep.  N.  S.  514,  44  Wkly.  Rep.  225;  Churton 

Douglass,  Johns.  174,  5  Jur.  N.  S.  887,  28 
L.  J.  Ch.  841,  7  Wkly.  Rep.  365,  70  Eng. 
Reprint  385.  See  also  White  v.  Trowbridge, 
216  Pa.  St.  11,  64  Atl.  862.  And  see  Good- 
Will,  20  Cyc.  1275. 

29.  California.— Civ.  Code,  §  993;  Beli  v. 
Ellis,  33  Cal.  620. 

Kentucky. —  Whitney  v.  Whitney,  115  Ky. 
552,  74  S.  W.  194,  24  Ky.  L.  Rep.  2465,  hold- 
ing that  the  good-will  of  a  firm  of  insurance 
agents  constitutes  an  asset  which  may  be  sold 
and  conveyed  to  a  purchaser. 

Missouri. —  Cassidy  Metcalf,  1  Mo.  App. 
593,  holding  that  the  good-will  is  indivisible 
and  must  be  sold  as  an  entirety. 

Montana.— Civ.  Cods,  §  1372. 

Nebraska. — ^Sheppard  v.  Boggs,  9  Nebr. 
257,  2  N.  W.  370,  where  the  good-will  of  a 
firm  of  fire  insvirance  agents  was  held  to  be 
worth  nine  hundred  and  one  dollars  and 
thirty-six  cents. 

yew  York. —  People  v.  Roberts,  159  N.  Y. 
70,  53  N.  E.  685,  45  L.  R.  A.  126. 

England.— mil  v.  Fearis,  [1905]  1  Ch.  466, 
74  L.  J.  Ch.  237,  21  T.  L.  R.  187,  53  Wkly. 
Esp.  457;  Burchell  v.  Wilde,  [1900]  1  Ch. 
551,  69  L.  J.  Ch.  314,  82  L.  T.  Rep.  N.  S.  576, 
48  Wkly.  Rep.  491 ;  Potter  v.  Inland  Revenue, 
10  Exch.  147,  18  Jur.  778,  23  L.  J.  Exch.  345, 
2  Wkly.  Rep.  561,  where  the  good-will  was 
valued  at  £20,000,  and  liable  to  internal  rev- 
enue duty. 

See  also  Good-Will,  20  Cyc.  1276,  1277. 

30.  Warfield  v.  Booth,  33  Md.  63;  Dwight 
V.  Hamilton,  113  Mass.  175;  Burckhardt  v. 
Burckhardt,  42  Ohio  St.  474,  51  Am.  Rep.  842 
[reversing  8  Ohio  Dec.  (Reprint)  496,  8  Cine. 
L.  Bui.  253]  ;  Burkhardt  v.  Burkhardt,  5 
Ohio  Dec.  (Reprint)  185,  3  Am.  L.  Ree.  418 
[reversed  on  other  grounds  in  36  Ohio  St. 
261]  ;  Townsend  v.  .Jarman,  [1900]  2  Ch.  698, 
69  L.  J.  Ch.  823,  S3  L.  T.  Rep.  N.  S.  366,  49 


Wkly.  Rep.  158;  Gillingham  v.  Beddow,  [1900] 
2  Ch.  242,  69  L.  J.  Ch.  527,  82  L.  T.  Rep.  N.  S. 
791,  64  J.  P.  617.  See  also  Good-Will,  20 
Cvc.  1277. 

31.  Steinfeld  v.  National  Shirt  Waist  Co., 
99  N.  Y.  App.  Div.  286,  90  N.  Y.  Suppl.  964; 
Kellogg  V.  Totten,  16  Abb.  Pr.  (N.  Y.)  35; 
Brass,  etc..  Works  Co.  v.  Payne,  50  Ohio  St. 
115,  33  N.  E.  88,  19  L.  R.  A.  82;  Fite  v. 
Dorman,  (Tenn.  1900)  57  S.  W.  129;  Jen- 
nings V.  Jennings,  [1898]  1  Ch.  378,  67  L.  J. 
Ch.  190,  77  L.  T.  Rep.  N.  S.  786,  46  Wkly. 
Rep.  344.  See  Good-Will,  20  Cyc.  1278, 
1279. 

32.  See  Good-Will,  20  Cyc.  1278. 

33.  Webster  v.  Webster,  180  Mass.  310,  62 
N.  E.  383;  McCall  v.  Moschowitz,  14  Daly 
(N.  Y.)  16,  1  N.  Y.  St.  99,  10  N.  Y.  Civ.  Proe. 
107. 

34.  Trego  v.  Hunt,  [1896]  A.  C.  7,  65  L.  J. 
Ch.  1,  73  L.  T.  Rep.  N.  S.  514,  44  Wkly.  Rep. 
225.    See  Good-Will,  20  Cvc.  1279. 

35.  Watson  v.  Ross.  40  111.  App.  188;  Deth- 
l8fs  V.  Tamsen,  7  Daly  (N.  Y.)  354;  Stofflet 
V.  Stofflet,  160  Pa.  St.'529,  28  Atl.  857;  Boad- 
ham  V.  Williams,  83  L.  T.  Rep.  N.  S.  141; 
Harrison  v.  Gardner,  2  Madd.  198,  56  Eng. 
Reprint  308 ;  Williams  v.  Williams,  2  Swanst. 
253,  36  Eng.  Reprint  612,  1  Wils.  Ch.  173 
note,  37  Eng.  Reprint  202.  See  Good-Will, 
20  Cyc.  1279,  1280.  Where  on  the  dissolution 
of  a  law  firm  one  of  the  members  retains  the 
office  and  firm-name,  and  it  is  stipulated  that 
all  pending  cases  are  to  remain  under  the 
charge  of  one  member,  "  subject  to  the  right 
of  the  clients,"  the  other  member  will  bs  en- 
joined from  soliciting  the  clients  to  place  the 
cases  in  his  hands.  Holbrook  v.  Nesbitt,  163 
Mass.  120,  39  N.  E.  794.  Such  contracts  are 
strictly  construed  against  the  purchaser  ( Gar- 
rison V.  Nute,  87  111.  215;  Armstrong  v.  Bit- 
ner,  71  Md.  118,  17  Atl.  1054,  20  Atl.  136), 
and  they  do  not  inura  to  his  transferee 
(Bagby,  etc.,  Co.  v.  Rivers,  87  Md.  400,  40 
Atl.  171,  67  Am.  St.  Rep.  357,  40  L.  R.  A. 
632). 

36.  Hollis  V.  Shaffer,  38  Kan.  492,  17  Pac. 
86. 
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customers  into  tlie  belief  that  he  is  carrying  on  business  as  the  successor  of  the  old 
firm.^''  In  some  states  he  may  even  solicit  the  ])atronage  of  the  customers  of 
the  old  firm  ;  but  in  other  states  and  in  England  he  may  not  do  this,  the 
courts  declaring  that  it  is  not  .an  honest  thing  to  pocket  the  prize  and  then  to 
recapture  the  subject  of  tlie  sale.'^^ 

7,  Interest  of  Retiring  Partner  in  Firm  Assets.  Upon  an  absolute  and 
executed  sale  of  the  retiring  partner's  interest  in  the  firm,  he  ceases  to  have  any 
property  interest  in  its  assets/**  But  if  the  sale  is  conditional  upon  the  pur- 
chaser's performance  of  some  act,  such  as  paying  the  seller  for  the  goods,  or 
securing  payment,  or  paying  the  creditors  of  the  firm,  the  retiring  partner  retains 
a  lien  on  the  assets,  which  is  available  to  unpaid  firm  creditors.*^ 

8.  Liabilities  of  Retiring  Partner  For  Obligations  of  New  Firm.  Obligations 
resulting  from  contracts  entered  into  before  a  partner's  retirement  are  binding 
upon  him,  even  though  such  obligations  are  not  consummated  until  after  his 
retirement,  and  although  as  between  himself  and  the  new  firm  the  latter  has 
undertaken  to  discharge  them.*^    The  same  is  true  of  obligations  incurred  after 


37.  Connecticut. — Cottrell  v.  Babcoek  Print- 
ing Press  Mfg.  Co.,  54  Conn.  122,  6  Ail.  791. 

Illinois. —  Garrison  v.  Nute.  87  III.  215. 

Maryland. — Armstrong  v.  Bitner,  71  Md. 
118,  17  Atl.  1054,  20  Atl.  136. 

Massachusetts. —  Hutchinson  v.  Nay,  183 
Mass.  355,  07  N.  E.  601. 

Michigan. —  Williams  v.  Farrand,  88  Mich. 
473,  50  N.  W.  446,  14  L.  E.  A.  161. 

Neio  York. —  White  v.  Jones,  1  Abb.  Pr. 
N.  S.  328. 

Ohio. —  Burkhardt  V.  Burkhardt,  5  Ohio 
Dec.  (Reprint)  185,  3  Am.  L.  Rec.  418  [re- 
versed on  other  grounds  in  36  Ohio  St. 
261]. 

Pennsylvania. —  White  V.  Trowbridge,  216 
Pa.  St.  11,  64  Atl.  862. 

England.— Trego  v.  Hunt,  [1896]  A.  C.  7, 
65  L.  J.  Ch.  1,  73  L.  T.  Rep.  N.  S.  514,  44 
Wkly.  Rep.  225 ;  Churton  v.  Douglas,  Johns. 
174,  5  Jur.  N.  S.  887,  28  L.  J.  Ch.  841,  7 
Wkly.  Rep.  365,  70  Eng.  Reprint  385. 

See  38  Cent.  Dig.  tit.  "  Partnership," 
§  4771/0.    And  see  Good-Will,  20  Cyc.  1279'. 

38.  Cottrell  v.  Babcoek  Printing  Press  Mfg. 
Co.,  54  Conn.  122,  6  Atl.  791;  Williams  v. 
Farrand,  88  Mich.  473,  50  N.  W.  446,  14 
L.  R.  A.  161 ;  Ward  v.  Ward,  15  N.  Y.  Suppl. 
913.  In  Holbrook  v.  Nesbitt,  163  Mass.  120, 
3!)  N.  E.  794,  there  is  a  dictum  to  this  eflect; 
l)ut  in  Ilutcliinson  v.  Nay,  187  Mass.  262,  72 
N.  E.  974,  105  Am.  St.  Rep.  390,  68  L.  R.  A. 
186,  and  Webster  V.  Webster,  180  Mass.  310, 
62  N.  E.  383,  the  court  dec^linea  to  assert  this 
doctrine.    See  also  Good-Will,  20  Cyc.  1279. 

39.  Burkliardt  i:.  JUnkhardt,  5  Ohio  Dee. 
(Keprint)  185,  3  Am.  L.  Roe.  418  [reversed 
on  ()th('i'  groniids  in  30  Ohio  St.  261]  ;  Gilling- 
liam  IJeddow,  |1!)0()|  2  Ch.  242,  82  L.  T. 
Rep.  N.  S.  791,  64  .1.  P.  017,  69  L.  ,1.  Ch.  527; 
Jenniiigs  r.  Jennings,  [1898]  1  Ch.  378,  07 
L.  J.  Ch.  190,  77  L.  T.  Rep.  N.  S.  780,  46 
Wkly.  Itep.  344;  Trego  r.  Hunt,  [1890]  A.  C. 
7,  05  \j.  .1.  Cii.  ],  73  \j.  T.  Re)).  N.  S.  514,  44 
Wkly.  IJej).  225;  Mogl'ord  r.  (iourteniiy,  45 
L.  t.  ]{<■]).  N.  S.  303,  29  Wkly.  i{c|).*  864. 
.S(!e  iiIho  (Joon Wii.l,  20  Cye.  1279,  1280. 

Expelled  parlner. —  Hut  In  Dawson  v.  Hpn- 
.Hoti,  22  Cli.  I).  501,  52  I;.  .1.  (Ill,  563,  48  L.  T. 
I{r'|..  N.  S.  107,  :il  Wkly.  Rep.  5:i7  \fi)lU>win(j 
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Walker  v.  Mottram,  19  Ch.  D.  355,  51  L.  .J. 
Ch.  108,  45  L.  T.  Rep.  N.  S.  059,  30  Wkly. 
Rep.  165],  it  was  held  that  a  partner  who 
had  been  expelled  from  a  firm  could  solicit 
old  customers  for  a  competitive  business,  in 
which  he  afterward  engaged. 

40.  Gilmour  v.  Kerr,  (Ky.  1896)  36  S.  W. 
554;  Hyde  v.  Easter,  4  Md.  Ch.  80;  Mafflyn 
V.  Hathaway,  106  Mass.  414;  Ex  p.  Clarkson, 
4  Deac.  &  C.  56,  2  Mont.  &  A.  4;  Grace  v. 
Smith,  W.  Bl.  998. 

41.  Michigan. —  Olson  v.  Morrison,  29  Mich. 
395. 

New  Jersey. —  Fitzgerald  v.  Christl,  20  N.  J. 
Eq.  90. 

New  Yorfc.— Bulger  v.  Rosa,  119  N.  Y.  459, 
24  N.  E.  853 ;  Matter  of  Dawson,  59  Hun  239, 
12  N.  Y.  Suppl.  781. 

Vermont.- — ^  Kellogg  v.  Fox,  45  Vt.  348, 
holding  that  the  retiring  partner  could  not 
maintain  trover  against  his  conditional  pur- 
chaser, because  the  latter's  sale  of  the  firm 
assets  was  made  with  the  consent  of  the  con- 
tinuing partner. 

Wisconsin. —  Reddington  v.  Franey,  124 
Wis.  590,  102  N.  W.  1065;  Thayer  v.  Hum- 
phrey, 91  Wis.  276,  04  N.  W.  1007,  51  Am. 
St.  Rep.  887,  30  L.  R.  A.  549. 

England. —  In  re  Kemptner,  L.  R.  8  Eq. 
280,  21  L.  T.  Rep.  N.  S.  223,  17  Wkly.  Rep. 
818;  Ex  p.  Wilson,  Buck  48. 

42.  Kentucky.—  Hatchell  v.  Chew,  58  S.  W. 
816,  22  Ky.  L.  Rep.  738. 

Louisiana. —  McDonald  v.  Millaudon,  5  La. 
403. 

Maryland. —  Bernard  v.  Torrance,  5  Gill 
&  J.  383. 

Michiqnn. —  Sample  v.  Pickard,  74  Mich. 
416,  42  "N.  W.  54;  Goodspced  v.  South  Bend 
(Chilled  Plow  Co.,  45  Mich.  237,  7  N.  W. 
810. 

Missouri. —  Tult      Cloney,  62  Mo.  116. 

Nc\r>  York. —  Hriggs  /;.  Brigga,  15  N.  Y.  471 
\a./liriiii)i(i  20  Barb.  477];  Merrill  r.  ]5laneh- 
ard,  7  N.  Y.  App.  Div.  167,  40  N.  Y.  Suppl. 
48. 

l'ln</land.—  Vnriu.  Act  (1890),  S  17  (2); 
Court  r.  lierlin,  |1897]  2  (J.  I!,  300.  66  L,  J. 
Q.  B.  711,  77  T.  Kep.  N.  S.  293,  40  Wkly. 
Bep.  55;  Dobbin  V.  Foftter,  1  C.  &  K.  323,  47 
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his  retirement,  and  before  notice  tliereof  has  been  duly  given,*^  unless  he  is  a 
dormant  partner."  But  for  liabilities  incurred  by  the  new  firm  after  his  retire- 
ment, which  has  been  duly  notified,  he  is  not  responsible.*^  Notice,  by  publica- 
tion, to  persons  who  had  no  dealings  with  the  old  firm  is  suflicient;  but  actual 
notice  or  its  equivalent  must  be  shown  to  have  been  given  to  persons  who  have 
had  business  with  the  firm.*" 


E.  C.  L.  323;  Oakford  v.  European,  etc., 
Steam  Shipping  Co.,  1  Hem.  &  M.  182,  9 
L.  T.  Eep.  N.  S.  15,  71  Eng.  Reprint  80; 
Hoby  V.  Roebuck,  2  Marsh.  433,  7  Taunt.  157, 
17  Rev.  Rep.  477,  2  E.  C.  L.  305. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  4791/2. 

Renewal  of  lease. —  Where  there  was  a  lease 
to  defendants,  a  mercantile  firm,  for  three 
years,  with  the  privilege  of  renewal,  and  dur- 
ing the  original  term  two  of  the  partners  re- 
tired, and  the  third  formed  a  new  firm  with 
another  person,  and  they  continued  in  posses- 
sion of  the  premises,  paying  rent  according 
to  the  conditions  of  the  lease,  for  the  remain- 
der of  the  term,  and  one  year  afterward,  it 
was  held  that  such  occupation  did  not  renew 
or  continue  a  tenancy  of  defendants  after  the 
expiration  of  the  original  term.  James  v. 
Pope,  19  N.  Y.  324. 

43.  Arkansas. —  Rector  v.  Robins,  74  Ark. 
437,  86  S.  W.  667. 

Illinois.— Young  v.  Clapp,  147  111.  176,  32 
X.  E.  187,  35  N.  E.  372;  Ellis  v.  Bronson,  40 
111.  455 ;  Sprague  v.  Keltic  Stone  Co.,  123  111. 
App.  616. 

Maryland.— 'Rose  V.  Coffield,  53  Md.  18,  36 
Am.  Rep.  389. 

JA'ssomH.— Pomeroy  v.  Coons,  20  Mo.  598. 

Neic  York. —  Clapp  v-  Rogers,  12  N.  Y.  283 ; 
Wardwell  v.  Haight,  2  Barb.  549 ;  National 
Bank  v.  Norton,  1  Hill  572;  Vernon  v.  Man- 
hattan Co.,  22  Wend.  183. 

North  Carolina. — Alexander  v.  Harkins,  120 
N.  C.  452,  27  S.  E.  120. 

0/no.— Wilder  v.  Block,  10  Ohio  Dec.  (Re- 
print) 162,  19  Cine.  L.  Bui.  105. 

Virginia. —  Commercial  Bank  v.  Miller,  96 
Va.  357,  31  S.  E.  812. 

United  States. —  Easton  v.  Wostenholm,  137 
Fed.  524,  70  C.  C.  A.  108;  Neal  v.  Smith,  116 
Fed.  20,  54  C.  C.  A.  226. 

England. —  Scarf  v.  Jardine,  7  App.  Cas. 
345,  51  L.  J.  Q.  B.  612,  47  L.  T.  Rep.  N.  S. 
258,  30  Wklv.  Rep.  893;  Carter  v.  Whalley, 
1  B.  &  Ad.  11,  8  L.  J.  K.  B.  O.  S.  340,  20 
E.  C.  L.  377 ;  Hart  v.  Alexander,  7  C.  P.  746, 
6  L.  J.  Exch.  129,  M.  &  H.  63,  2  M.  &  W. 
484,  32  E.  C.  L.  851;  Parkins  v.  Carruthers, 
3  Esp.  248,  6  Rev.  Rep.  828. 

Canada. —  Reid  v.  Coleman,  19  Ont.  93. 

See  infra,  IX,  B,  6. 

44.  Illinois. —  Ellis  v.  Bronson,  40  111. 
455. 

New  Torfc.— Davis  v.  Allen,  3  N.  Y.  168. 

Ohio.—  McFarland  McHugh,  12  Ohio  Cir. 
Ct.  485,  5  Ohio  Cir.  Dec.  546,  holding  that  a 
dormant  partner  who  after  his  withdrawal 
from  the  firm  does  not  hold  himself  out  as  a 
member  thereof  is  not  liable  to  one  dealing 
with  the  firm  after  his  withdrawal,  although 
no  notice  of  the  withdrawal  is  published. 
[89] 


Vermont. —  Benton  v.  Chamberlain,  23  Vt. 
711. 

Virginia. —  Commercial  Bank  v.  Miller,  96 
Va.  357,  31  S.  E.  812. 

England. —  Carter  v.  Whalley,  1  B.  &  Ad. 

II,  8  L.  J.  K.  B.  0.  S.  340,  20  E.  C.  L.  377. 

See  infra,  IX,  B,  6,  b. 

45.  Arkansas. —  Dixie  Cotton  Oil  Co.  v. 
Morris,  79  Ark.  113,  94  S.  W.  933,  holding 
that  where,  after  the  retirement  of  a  mem- 
ber of  a  firm,  the  name  of  the  firm  was 
changed,  and  plaintiff's  manager,  who  was 
also  a  member  of  the  firm,  and  plaintiff's 
president  were  informed  of  the  change,  the 
retiring  member  was  not  liable  for  subse- 
quent advances  made  by  plaintiff  to  the  firm. 

California. —  Smith  v.  Kansas  St.  Imp.  Co., 
120  Cal.  517,  52  Pac.  811,  53  Pac.  167. 

Georgia. —  Askew  v.  Silman,  95  Ga.  678,  22 
S.  E.  573,  nor  does  it  matter  that  the  new 
liability  is  incurred  for  the  purpose  of  pay- 
ing debts  of  the  old  firm. 

Illinois.— Young  v.  Clapp,  147  111.  176,  32 
N.  E.  187,  35  N.  E.  372;  Ellis  v.  Bronson,  40 

III.  455. 

Louisiana. — Violett  v.  Fairchild,  6  La.  Ann. 
193. 

Minnesota. —  Porter  v.  Baxter,  71  Minn. 
195,  73  N.  W.  844. 

Missouri. —  Henry  v.  Mahone,  23  Mo.  App. 
83. 

New  York. —  Pringle  v.  Leverick,  97  N.  Y. 
181,  49  Am.  Eep.  522;  Ferrari  v.  Saitta,  82 
Hun  613,  31  N.  Y.  Suppl.  14. 

Pennsylvania. —  Hartley  v.  Kirlin,  45  Pa. 
St.  49 ;  Cooley  v.  Farmers'  Co-operative  Bank, 
18  Pa.  Co.  Ct.  366. 

South  Carolina. —  Mathews  v.  Colburn,  1 
Strobh.  258. 

Virginia. —  Commercial  Bank  v.  Miller,  96 
Va.  357,  31  S.  E.  812. 

United  States. —  Penn  Nat.  Bank  v.  Fur- 
ness,  114  U.  S.  376,  5  S.  Ct.  900,  29  L.  ed. 
168. 

England. —  Hart  v.  Alexander,  7  C.  &  P. 
746,  6  L.  J.  Exch.  129,  M.  &  H.  63,  2  M.  &  W. 
484,  32  E.  C.  L.  851;  Mclver  v.  Humble,  16 
East  169. 

See    38    Cent.    Dig.    tit.  "Partnership," 
§§  479%,  480. 
Capital  left  by  retiring  partner  as  a  loan. — 

In  Adams  v.  Albert,  155  N.  Y.  356,  49  N.  E. 
929,  63  Am.  St.  Rep.  675  [reversing  87  Hun 
471,  34  N.  Y.  Suppl.  328],  it  was  held  that  a 
retiring  partner  who  had  left  a  part  of  his 
capital  with  the  new  firm  as  a  loan  had  so 
left  it  at  the  risk  of  the  business  and  could 
not  be  permitted  as  against  plaintiff,  another 
creditor,  to  assume  the  position  of  a  pre- 
ferred creditor. 

46.  Young  V.  Qapp,  147  111.  176,  32  N.  E. 
187,  35  N.  E.  372;  Sprague  v.  Keltie  Stone 
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B.  Assets  of  Old  Firm — l.  Rights  of  Retiring  Partner.    A  partner  who 

retires  from  a  firm  without  selling  his  interest  therein  is  entitled  to  his  eliare  of 
the  firm  assets,^^  including  the  profits  realized  from  tlie  business  after  the  firm's 
dissolution/^  After  an  absolute  sale  of  his  interest,  he  becomes,  as  we  have  seen,^ 
a  creditor  of  the  purchaser,''"  and  the  assets  are  available  to  tlie  purchaser's  cred- 
itors,^^  the  selling-out  partner  having  no  lien  on  the  old  firm  assets.'^^  Eut  if  the 
sale  is  made  subject  to  the  partnership  indebtedness,  or  upon  terms  fz-om  which 
the  court  can  imply  an  understanding  that  tlie  purchaser  took  the  assets  subject 
to  a  trust  for  the  benefit  of  the  retiring  partner  and  the  firm  creditors,  it  is  gen- 
erally held  that  the  retiring  partner  retains  a  lien  by  which  the  property  can  be 
secured  for  himself  or  unpaid  firm  creditors.^^ 


Co.,  123  111.  App.  016.  See  also  Rose  V. 
Coffield,  53  Md.  18,  36  Am.  Rep.  389;  Clapp 
V.  Rogers,  12  N.  Y.  283 ;  Wardwell  v.  Haight, 

2  Barb.  (N.  Y.)  549;  National  Bank  v.  Nor- 
ton, 1  Hill  (N.  Y.)  572;  and  other  cases  cited 
in  the  preceding  notes. 

Proof  of  the  mailing  of  a  printed  circular, 
containing  notice  of  the  withdrawal  of  a  part- 
ner, addressed  to  a  party  who  had  prior  deal- 
ings with  the  firm,  is  'prima  ■facie  evidence 
that  such  person  received  the  same  in  due 
course  of  mail,  and,  without  rebuttal,  is  suffi- 
cient to  charge  such  person  with  notice  of 
that  fact.  Young  v.  Clapp,  147  111.  176,  32 
N.  E.  187.  35  N.  E.  372. 

Notice  of  dissolution  see  infra,  IX,  B,  6. 

47.  Childs  V.  Pellett,  102  Mich.  558,  61 
N.  W.  54  (hence  the  retiring  partner  was 
allowed  to  take  a  part  of  the  firm's  real  estate 
as  security  for  the  firm's  indebtedness  to 
him)  ;  Watson  v.  Itasca  First  Nat.  Bank,  95 
Tex.  351,  67  S.  W.  314  ^affirming  (Civ.  App. 
1902)  66  S.  W.  232];  hi  re  Langmead,  20 
Beav.  20,  1  Jur.  N.  S.  198,  24  L.  J.  Ch.  237, 

3  Wkly.  Rep.  260,  52  Eng.  Reprint  509  [af- 
■firmed  in  7  De  G.  M.  &  G.  353,  1  Jur.  N.  S. 
1058,  24  L.  J.  Ch.  589,  3  Wkly.  Rep.  602,  56 
Eng.  Ch.  272,  44  Eng.  Reprint  138] ;  Fisher  v. 
McPhee,  28  Nova  Scotia  523. 

Special  agreement. —  Where  a  partnership 
agreement  in  the  business  of  cutting  and  sell- 
ing ice  was  made  for  three  years,  and  pro- 
vided that,  at  the  end  of  that  time,  or  on  the 
sooner  determination  of  the  agreement,  one 
of  the  partners  was  to  receive  from  the  others 
a  certain  sum  for  all  his  interest  in  the  "  ice- 
house, tools  and  property  "  of  the  firm,  it  was 
held  that  the  interest  which  he  was  to  con- 
vey was  his  interest  in  the  fixed  property  or 
plant  and  did  not  include  tlie  ice  or  the  un- 
settled partnership  accounts ;  and  also  that 
the  retiring  partner  was  still  liable  to  share 
with  the  other  partners,  under  the  agreement, 
in  the  profits  or  losses  of  the  business.  Schuy- 
ler V.  Cullen,  120  N.  Y.  App.  Div.  637,  105 
N.  Y.  Rnp])I.  544. 

Interest  on  share. —  Where,  on  the  expira- 
tion of  a  partnerHlii]),  all  but  one  of  the  part- 
ners took  over  all  its  property,  formed  a  now 
fii'in  and  coiitiniiod  the  buHiiii!HH,  it  wuh  hold 
that  the  ii'liring  partner  was,  on  an  account- 
ing, (Mitillc'd  to  iiitcrc-it  from  tlie  time  of  the 
dlHHoluiion  on  his  Hliiiro  of  the  iiropcrty  of 
the  firm.  Bliin  /).  Mayer,  113  N.  Y.  A])p."l)iv. 
247,  !)!)  N.  Y.  Snppl.  25. 

48.  Vaiiiiim  D.  WinHlow,  100  Jowa  287,  70 
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N.  W.  708;  Moore  v.  Rawson,  185  Mass.  264, 
70  N.  E.  64,  holding  also  that,  if  the  continu- 
ing partners  refuse  to  pay  over  to  him  his 
share  of  the  assets,  they  assume  a  fiduciary 
relation  to  him  in  the  care  and  management 
of  his  share. 

49.  See  swpra,  VI,  A,  7. 

50.  Moses  V.  Powers,  19  Pa.  Super.  Ct.  393; 
Huffman  v.  Huffman,  63  S.  C.  1,  40  S.  E. 
963;  Allen  v.  Cooley,  53  S.  C.  414,  31  S.  E. 
634  (held  entitled  to  the  appointment  of  a 
receiver  of  the  purchasing  firm  to  preserve 
the  firm  assets  from  waste  and  misapplica- 
tion) ;  R.  F.  Scott  Grocer  Co.  v.  Carter,  (Tex. 
Civ.  App.  1896)  34  S.  W.  375. 

51.  Baca  v.  Ramos,  10  La.  417,  29  Am. 
Dec.  463;  Steffee  v.  Kerr,  2  Woodw.  (Pa.) 
175;  Vetterlein  v.  Barnes,  6  Fed.  693. 

52.  Alabama. —  Coffin  v.  McCuUough,  30 
Ala.  107. 

7?;i«ois.— Parker  f.  Merritt,  105  111.  293; 
Goembel  v.  Arnett,  100  111.  34. 

Indiana. —  Barkley  i/.  Tapp,  87  Ind.  25. 

Maryland.—  Griffith  v.  Buck,  13  Md.  102. 

Mississippi. —  Andrews  v.  Mann,  31  Misa. 
322 ;  Commercial  Bank  v.  Lewis,  13  Sm.  &  M. 
226. 

Neio  Jersey. —  Alpaugh  v.  Savage,  (Ch. 
1890)  19  Atl.  380;  Vosper  v.  Kramer,  31 
N.  J.  Eq.  420. 

New  York. —  Cory  v.  Long,  2  Sweeny  491. 

North  Carolina. —  Latham  v.  Skinner,  62 
N.  C.  292. 

Ohio. —  Seibricht  v.  Rohrkasse,  3  Ohio  Dee. 
(Reprint)  43,  2  Wkly.  L.  Gaz.  257.  See  also 
McGregor  v.  Ellis,  2  Disn.  286. 

Tennessee. —  Croone  v.  Bivens,  2  Head  339. 

Texas. —  Hall  v.  Johnston,  0  Tex.  Civ.  App. 
110,  24  S.  W.  861. 

Uniicd  mates.— Tracy  v.  Walker,  24  Fed. 
Cas.  No.  14,129,  1  Flipp.  41. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  482. 

53.  Alabama, —  McGown  v.  Sprague,  23  Ala. 
524. 

Illinois.— Vnrker  v.  Merritt,  105  111.  293, 
where  it  is  said  that  whore  a  stock  of  goods 
equal  to  the  firm  indebtedness  is  loft  with 
one  who  continues  the  business  with  which 
to  pay  the  dol)ts,  ho  is  not  a  purchaser  so  as 
to  K\il)joct  the  goods  to  the  payment  of  his 
individual  debts.  He  is  a  trustee  and  the 
trust  can  bo  enforced  in  equity  by  the  retiring 
partner  for  ihc  benefit  of  firm  creditors  aiul 
against  HubHi'(|nent  lun'chnserH  or  execution 
creditors  with  notice  of  e([uitie8  of  retiring 
])artner. 
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2.  Rights  of  Continuing  and  Incoming  Partners  or  New  Firm.  These  depend 
\ipoii  the  terms  of  tlie  transaction,  by  whicli  the  outgoing  partner  I'etires.  If  he 
dissolves  the  firm  by  selling  his  interest  to  a  third  person,  the  continuing  partner 
has  power  to  wind  up  the  tirni's  affairs,  and  in  so  doing  to  dispose  of  the  firm's 
assets.^^  If  he  sells  liis  interest  to  those  who  organize  and  conduct  a  new  firm,  or 
a  continuation  of  the  old  one,  the  transferees  acquire  all  the  i-ights  possessed  by 
the  original  firm.^^  But  where  a  firm  dissolves  by  a  change  in  its  membership 
and  a  new  firm  is  formed,  the  property  interests  of  the  old  firm  do  not  become 
those  of  the  new  firm,  without  a  clear  agreement  to  that  efiect,^"  or  acts  from 
which  such  agreement  can  be  presumed."  One  who  buys  the  interest  of  a  retir- 
ing partner  in  firm  property  and  assumes  his  liabilities  does  not  hold  tlie  property 
in  trust  for  the  creditors  of  the  firm  so  as  to  prevent  him  from  making  a  deed  of 
trust  thereof  for  the  benefit  of  such  creditors  with  preferences.^^ 

3.  Debts  Due  by  Partners  to  Firm  or  Copartners.  The  indebtedness  of  a 
retiring  partner  to  his  firm  or  his  copartners  continues  to  belong  to  the  firm,  or  to 
the  partners,  as  the  case  may  be,  and  does  not  pass  to  a  new  partnership  without 
the  agreement  of  all  the  parties  concerned.^^  Nor  is  his  indebtedness  affected  by 
his  sale  of  his  interest  to  one  of  several  copartners  or  to  a  third  person.^"  If, 
liowever,  he  sells  to  his  copartners  his  interest  in  the  firm  assets  and  they  agree  to 
pay  the  firm  debts,  his  indebtedness  to  the  firm  is  extinguished,  for  his  interest  or 
share  in  the  business  is  only  the  balance  which  would  come  to  him  after  his 
indebtedness  to  the  firm  was  satisfied." 


Kentucky.— v.  Chew,  58  S.  W. 
816,  22  Ky.  L.  Eep.  738. 

J/i"cAt(7a)!.— Topliff  v.  Vail,  Harr.  340. 

-Vew  York.—  Williams  v.  Bush,  1  Hill  623 ; 
Robb  V.  Stevens,  Clarke  191. 

Pennsylvania. —  Brenton  v.  Tliompson,  20 
Leg.  Int.  133. 

Texas.— White  v.  Parish,  20  Tex.  688,  73 
Am.  Dec.  204. 

England.—  Ex  p.  Wood,  10  Ch.  D.  554,  39 
L.  T.  Eep.  S.  646,  27  Wkly.  Rep.  401; 
Ex  p.  Clarkson,  4  Deac.  &  C.  56,  67,  2  Mont. 
&  A.  4,  where  it  is  said:  "  [The  court]  has 
often  struggled  very  hard  to  find  circum- 
stances which  might  operate  to  the  benefit  of 
creditors." 

Canada.—  Stevenson  v.  Sexsmith,  21  Grant 
Ch.  (U.  C.)  355;  McGregor  v.  Anderson,  6 
Grant  Ch.  (U.  C.)  354,  holding  that  where  a 
retiring  partner  obtained  from  one  of  the 
continuing  partners  a  letter  agreeing  to  re- 
imburse the  amount  advanced  by  the  partner 
so  retiring  out  of  the  one  fourth  of  the  profits 
to  be  derived  from  the  business,  the  retiring 
partner  had  a  lien  on  such  fourth  part  of  the 
profits  and  a  corresponding  portion  of  the 
capital  stock  and  assets  of  the  partnership, 
and  was  entitled  to  an  account  of  the  partner- 
ship dealings. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  482. 

54.  Lamb  v.  Hall,  147  Cal.  44,  81  Pac.  288; 
Pease  i:  Dawson,  197  III.  340,  64  N.  E.  366 
[affirming  97  111.  App.  620]  ;  Clark  v.  Wilson, 
19  Pa.  St.  414;  Madison  First  Nat.  Bank  v. 
Hackett,  61  Wis.  335,  21  N.  W.  280. 

55.  Arkansas. —  Rudy  v.  Austin,  56  Ark. 
73,  19  S.  W.  Ill,  35  Am.  St.  Rep.  85. 

/Z^ijiois.— Eobbins  v.  Butler,  24  111.  387. 
7«(?/a;!a.— Rand  v.  Wright,  141  Ind.  226 
39  N.  E.  447. 
J/airte.— Burnell  v.  Weld,  59  Me.  423. 
Minnesota. —  Pease  v.  Rush,  2  Minn.  107. 


New  York. —  St.  Nicholas  Bank  v.  De 
Rivera,  3  N.  Y.  Suppl.  666;  Gast  v.  Johnston, 
3  N.  Y.  St.  258. 

Pennsylvania. —  Clark  v.  McClelland,  2 
Grant  31. 

United  States. —  Bradley  v.  Richardson,  3 
Fed.  Cas.  No.  1,786,  2  Blatehf.  343,  23  Vt. 
720. 

England. —  Ex  p.  Alexander,  1  Glyn  &  J. 
409,  2  Glyn  &  J.  275,  2  L.  J.  Ch.  0.  S.  159; 
Ex  p.  Peake,  1  Madd.  346,  16  Rev.  Rep.  233, 
56  Eng.  Reprint  128. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  482^/2. 

56.  Connecticut. —  Adams  v.  Willimantic 
Linen  Co.,  46  Conn.  320. 

District  of  Columbia. —  Grafton  v.  Paine, 
7  App.  Cas.  255. 

Illinois. —  Moshier  v.  Kitchell,  87  111.  18. 

Michigan. —  Tobias  v.  Commercial  Sav. 
Bank,  136  Mich.  135,  98  N.  W.  984. 

Neiv  Jersey. —  Forst  v.  Kirkpatrick,  64 
N.  J.  Eq.  578,  54  Atl.  554. 

57.  New  York  Commercial  Co.  v.  Francis, 
101  Fed.  16,  41  C.  C.  A.  167. 

58.  Bell  V.  Beazley,  18  Tex.  Civ.  App.  639, 
45  S.  W.  401. 

59.  McCall  V.  Moss,  112  111.  493;  Rosen- 
stiel  V.  Gray,  112  HI.  282;  Tomlinson  v. 
Hammond,  8  Iowa  40;  Learned  v.  Ayres,  41 
Mich.  677,  3  N.  W.  178;  Akhurst  v.  Jackson, 
1  Swanst.  85,  36  Eng.  Reprint  308,  1  Wils. 
Ch.  47,  37  Eng.  Reprint  22. 

60.  Conwell  v.  Sandidge,  8  Dana  (Ky.) 
273;  Warren  v.  Peabody,  27  Nebr.  224,  42 
N.  W.  1050;  Kendrick  v.  Tarbell,  27  Vt. 
512.  In  Conwell  v.  Sandidge,  5  Dana  (Ky.) 
210,  however,  the  purchaser  was  held  to  have 
taken  upon  himself  the  liability  of  his 
vendor. 

61.  California. —  Painter    v.    Painter,  68 
Cal.  395,  9  Pac.  450. 
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C.  Oblig-ations  of  Old  Firm — l.  Retiring  Partner's  Liabilities.  For  obli- 
gations of  the  firm,  incurred  during  liis  membei'sLip,  a  partner  remains  liable 
after  his  retirement,  even  though  his  copartners  liave  contracted  witli  him  to  die- 
charge  such  obligation,"^  unless  the  creditor  agrees  to  accept  the  liability  of  the 
continuing  partners  or  new  firm,"^  or  unless  he  is  estopped  by  his  conduct  or  laches 
from  pursuing  tlie  retired  partner."*  Even  for  firm  ol>ligations  incurred  after  his 
retirement  he  will  be  liable,  as  has  been  seen,  unless  he  was  a  dormant  partner, 
or  unless  he  has  given  due  notice  of  his  withdrawal."'' 

2.  Retiring  Partner  as  Surety  For  Firm  Debts.  "When  a  partnership  is  dis- 
solved by  the  retirement  of  one  of  the  partners,  and  the  others  agree  with  him  to 
assume  the  firm  debts,  all  courts  admit  that  as  between  themselves  the  retiring 
partner  becomes  a  surety  for  the  debts.""  It  is  also  universally  agreed  that  such 
an  agreement  cannot  affect  the  rights  of  firm  creditors  to  proceed  against  all  the 
old  partners  in  the  collection  of  their  claims  against  the  firm."^  But  the  courts 
differ  on  the  question  whether  the  firm  creditors  who  have  notice  of  such  agree- 
ment are  bound  thereafter  to  observe  the  relationship  of  principal  and  surety  thus 
instituted  between  the  continuing  and  retiring  partners.  The  weight  of  authority 
both  in  England  and  in  this  country  is  in  favor  of  compelling  them  to  observe  it."* 


Indiana. —  Over  v.  Hetherington,  66  Ind. 
365;  Hasselman  v.  Douglass,  52  Ind.  252. 

Iowa. —  Mueller  v.  Sutter,  96  Iowa  80,  64 
N.  W.  665. 

Louisiana. —  Leeds  v.  Holmes,  6  Mart.  N.  S. 
655. 

Nebraska. —  Sweet  v.  McConnel,  2  Nebr.  1. 
Virginia. —  Linkc   v.   Fleming,   25  Gratt. 
704. 

West  Virginia. —  Hobbs  v.  Wilson,  1  W.  Va. 
50. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  483. 

Contra.— Jones  v.  Bliss,  45  111.  143;  Coff- 
ing  r.  Taylor,  16  111.  457. 

There  is  no  presumption  that  a  debt  evi- 
denced by  notes  given  the  firm  by  an  out- 
going partner  as  collateral  security  for  a  loan 
made  by  the  firm  to  a  third  person  is  settled 
by  the  contract  of  transfer  of  his  interest  to 
the  other  partner.  Clark  v.  Carr,  45  111.  App. 
469. 

62.  Alabama. —  Brannum  v.  Wertheimer- 
Swartz  Shoe  Co.,  117  Ala.  601,  23  So.  639; 
Anniston  First  Nat.  Bank  v.  Cheney,  114  Ala. 
536,  21  So.  1002. 

Georgia. —  Silas  v.  Adams,  92  Ga.  350,  17 
S.  E.  280. 

Illinois. —  Penn  v.  Fogler,  182  111.  76,  55 
N.  E.  192  [reversing  77  111.  App.  365] ; 
Arnold  v.  Hart,  176  111.  442,  52  N.  E.  936. 

Indian  Territory. —  Shapard  Grocery  Co.  v. 
Hynes,  3  Indian  Terr.  74.  53  S.  W.  486. 

Iowa. —  Byors  v.  Hickman  Grain  Co.,  112 
Iowa  451.  84  N.  W.  500. 

Kansas. —  Noyes  v.  Nichols,  63  Kan.  453, 
64  Pac.  640. 

Louisiana. — Violett  v.  Fairchild,  6  La.  Ann. 
193. 

Mississippi. —  Norman  v.  Jackson  Fertilizer 
Co.,  79  MiHS.  747.  31  So.  419. 

Missouri. —  Deiin  v.  Mcl'^aul,  23  Mo.  70; 
[foldon  V.  McFanl,  21  Mo.  215. 

/I/o?i<aw^/..—  Niitiotial  (!uh1i  llogiHter  Co.  v. 
Urowii,  19  Mont.  200,  17  Piu;.  995,  0)  Am.  St. 
Itep.  4!)'H,  37  Fa  II.  A.  515. 

Nrlmislcu.-  V.rniUi  v.  Weil.  02  Nobr.  478, 
87  N.  W.  173. 
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New  York. —  Dunn  v.  Arnold,  00  Hun  576, 
14  N.  Y.  Suppl.  670;  Bronx  Metal  Bed  Co.  v. 
Wallerstein,  84  N.  Y.  Suppl.  924. 

Ohio. —  Little  v.  Quinn,  1  Cine.  Super.  Ct. 
379. 

Texas. —  Kellogg  v.  Cayce,  84  Tex.  213,  19 

5.  W.  388. 

Vermont. —  Cahoon  v.  Hobart,  38  Vt.  244. 

England.— 'Pa.riTi.  Act  (1890),  §  17  (2); 
Court  V.  Berlin,  [1897]  2  Q.  B.  396,  66  L.  J. 
Q.  B.  714,  77  L.  T.  Rep.  N.  S.  293,  46  Wkly. 
Rep.  55;  Swire  v.  Redman,  1  Q.  B.  D.  536, 
35  L.  T.  Rep.  N.  S.  470,  24  Wkly.  Rep.  1069; 
David  V.  Ellice,  5  B.  &  C.  196,  11  E.  C.  L. 
426,  1  C.  &  P.  368,  12  E.  C.  L.  219,  7  D.  &  R. 
690,  4  L.  J.  K.  B.  O.  S.  125,  29  Rev.  Rep. 
210;  Oakford  v.  Europa,  etc..  Steam  Ship- 
ping Co.,  1  Hem.  &  M.  182,  9  L.  T.  Rep.  N.  S. 
15,  71  Eng.  Reprint  80;  Mills  v.  Boyd,  6  Jur. 
943;  Heath  v.  Percival,  1  P.  Wms.  683,  1  Str. 
403,  24  Eng.  Reprint  570. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  484 
et  seq. 

63.  see  infra,  VII,  C,  6. 

64.  Regester  v.  Dodge,  6  Fed.  6,  19  Blatchf. 
79,  61  How.  Pr.  (N.  Y.)  107. 

65.  See  supra,  VII,  A,  8. 

66.  Burnside  v.  Fetzner,  63  Mo.  107;  Dean 
V.  Collins,  15  N.  D.  535,  108  N.  W.  242.  9 
L.  R.  A.  N.  S.  49;  Barlow  v.  Stearns  (Tex. 
Civ.  App.  1906)  98  S.  W.  455;  Johnson  v. 
Young,  20  W.  Va.  614;  and  cases  cited  in  the 
following  notes.     See   also   infra,   IX,  0, 

6,  f. 

67.  Smart  v.  Breckinridge  Bank,  90  S.  W. 
5,  28  Ky.  L.  Rep.  646,  4  L.  R.  A.  N.  S.  800; 
Smith,  etc.,  Co.  v.  Schmidt,  142  Mich.  1,  105 
N.  W.  39. 

68.  Georgia. —  Preston  v.  Garrard,  120  Ga. 
089,  48  S.  E.  118,  102  Am.  St.  Rep.  124. 

2Vcw  York.—  S'vMY  v.  Ray,  87  N.  Y.  220; 
Palirior  v.  Purdy,  83  N.  Y.  144;  Colgrovc  r. 
Tallman,  67  N.  Y.  95,  23  Am.  PvO]).  ;  Morss 
V.  (UcaHoii,  64  N.  Y.  204  [tilfirmiug  4  Tlionips. 
k  (!.  274  1;  Dodd  v.  Droyfus,  17  llnii  (iOO : 
Tliurlx<r  w.  Corbin,  51  Barb.  215;  McLaughlin 
V.  Biobcr,  50  N.  Y.  Suppl.  490. 
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But  a  nuinber  of  courts,  iu  very  carefully  considered  decisions,  have  reached 
the  opposite  conchision."^ 

3.  Indemnity  of  Retiring  Partner  Against  Firm  Debts.  A  partner  who  retires 
from  a  firm  often  takes  from  the  continuing  partners  a  contract  indemnifying 
him  against  lirm  debts.™    Sucli  contracts  do  not  ordinarily  bind  the  obligors  to 


Oregon. —  Lazelle  v.  Miller,  40  Oreg.  549, 
67  Pao.  307. 

Pennsylvania. —  Campbell  v.  Floyd,  153  Pa. 
St.  84,  25  Atl.  1033. 

Wisconsin. — •  Stein  v.  Benedict,  83  Wis.  603, 
53  N.  W.  891. 

England. —  Rouse  v.  Bradford  Banking  Co., 
[1S94]  A.  C.  586,  63  L.  J.  Ch.  890,  71  L.  T. 
Rep.  N.  S.  522,  6  Reports  349,  43  Wkly.  Rep. 
78;  Oakcley  c.  Paslieller,  10  Bligh  N.  S.  548, 
6  Eng.  Reprint  202,  4  CI.  &  F.  207,  7  Eng. 
Reprint  80.  Contra,  Swire  v.  Redman,  1 
Q.  B.  D.  536,  35  L.  T.  Rep.  N.  S.  470,  24 
Wkly.  Rep.  1069. 

Canada. —  Allison  v.  McDonald,  23  Can. 
Sup.  Ct.  635  [affirming  20  Ont.  App.  695 
{reversing  23  Ont.  288)];  Harper  v.  Knowl- 
son,  2  Grant  Err.  &  App.  (U.  C.)  253;  Bailey 
V.  Griffith,  40  U.  C.  Q.  B.  418.  Contra, 
Birkett  r.  McGuire,  7  Ont.  App.  53  [reversing 
31  U.  C.  C.  P.  430]. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  487. 
And  see  infra,  IX,  C,  6,  f. 

Discharge  by  extension  of  time. —  Where, 
after  the  dissolution  of  a  firm,  the  continuing 
partner,  having  agreed  to  pay  the  firm  debts, 
requested  an  extension  from  plaintiff,  to 
■which  plaintiff  agreed,  without  consideration, 
but  the  continuing  partner's  agreement  was 
never  fulfilled,  it  was  held  that  there  was  no 
such  extension  of  time  as  to  discharge  the  re- 
tiring partner  from  liability.  Barlow  v. 
Stearns,  (Tex.  Civ.  App.  1906)  98  S.  W.  455. 

69.  Alabama. —  Brarmum  v.  Wertheimer- 
Swartz  Shoe  Co.,  117  Ala.  601,  23  So.  639; 
Anniston  First  Nat.  Bank  v.  Cheney,  114  Ala. 
536,  21  So.  1002;  Hall  v.  Jones,  56  Ala.  493. 

Missouri. —  Ridgley  V.  Robertson,  67  Mo. 
App.  45. 

Korth  Dakota. —  Dean  V.  Collins,  15  N.  D. 
535,  108  N.  W.  242,  9  L.  R.  A.  N.  S.  49. 

Ohio. —  Rawson  v.  Taylor,  30  Ohio  St.  389, 
27  Am.  Rep.  464. 

Texas. —  Shapleigh  Hardware  Co.  v.  Wells, 
90  Tex.  110,  37  S.  W.  411,  59  Am.  St.  Rep. 
783.  Contra,  Gourley  v.  Tyler,  (Civ.  App. 
1891)  15  S.  W.  731.  And  see  Barlow  v. 
Stearns,  (Civ.  App.  1906)  98  S.  W.  455. 

West  Virginia. —  McCoy  i:.  Jack,  47  W.  Va. 
201,  34  S.  E.  991;  Barnes  v.  Boyers,  34 
W.  Va.  303,  12  S.  E.  70S  [limiting  Johnson 
V.  Young,  20  W.  Va.  614]. 

70.  Alabama. —  Taliaferro  v.  Brown,  11 
Ala.  702,  holding  that  a  bond  executed  to  a 
retiring  partner  was  a  bond  of  indemnity 
against  loss  or  damage  and  not  a  covenant 
against  liability  to  suit. 

Florida. —  GrifKn  v.  Orman,  9  Fla.  22,  hold- 
ing that  where  a  partner  has  sold  out  to  his 
copartner  and  taken  a  bond  of  indemnity  as 
security  that  the  latter  will  pay  the  debts 
of  the  firm  according  to  agi-eement,  he  cannot 
be  substituted  in  the  place  of  the  creditors 


of  the  old  firm,  to  enforce  their  claims  against 
such  copartner,  or  enforce  against  his  co- 
partner executions  obtained  against  himself 
by  the  creditor,  or  subject  the  partnership 
property  sold  to  the  latter  to  the  payment  of 
the  debts. 

Illinois. —  Gage  v.  Lewis,  68  111.  604,  hold- 
ing that  where  one  member  of  a  firm  pur- 
chases the  assets  and  gives  his  copartner  a 
bond  of  indemnity  conditioned  that  he  shall 
pay  all  the  debts  of  the  firm  due  or  to  become 
due  to  any  and  all  persons  whosoever,  the 
reasonable  construction  is  that  the  debts  shall 
be  paid  when  they  become  due,  and  as  to 
those  then  overdue  that  he  -shall  pay  them 
immediately. 

Maine. —  Bunton  v.  Dunn,  54  Me.  152 
(holding  that  where  plaintiflf  sold  his  interest 
in  lands  belonging  to  a  partnership  to  defend- 
ant, who  was  the  other  partner  in  the  firm, 
and  took  from  defendant  a  bond  conditioned 
to  save  him  harmless  from  all  liabilities  of 
the  firm,  a  Judgment  rendered  against  the 
firm  on  a  petition  for  partition  of  the  land  by 
a  person  not  a  member  of  the  firm,  brought 
before  the  sale  of  plaintiff's  interest,  but 
which  judgment  was  rendered  after  the  sale, 
is  within  the  condition  of  the  bond)  ;  Jepson 
17.  Hall,  24  Me.  422  (holding  that  where  a 
bond'  was  given  by  defendants  to  plaintiff, 
conditioned  to  be  void  if  defendants  should 
pay  plaintiff's  part  of  all  debts  due  from  a 
company  consisting  of  plaintiff  and  one  of 
defendants,  and  save  him  harmless  and  in- 
demnified from  all  liabilities  of  the  company 
named  in  a  certain  agreement  between  the 
partners,  and  after  the  making  of  the  agree- 
ment and  before  the  execution  of  the  bond 
defendants,  as  principals,  and  plaintiff,  as 
surety,  gave  a  note  for  one  of  the  demands 
named  in  the  agreement,  the  note  was  covered 
by  the  condition  of  the  bond). 

Michigan. —  Perry  v.  Spencer,  23  Mich.  89, 
holding  that  a  bond  given  to  one  of  a  firm 
upon  the  sale  of  his  partnership  interest,  con- 
ditioned for  the  payment  of  the  partnership 
liabilities,  is  satisfied  by  the  payment  of  the 
debts  to  the  amount  of  the  penalty,  although 
made  through  the  assistance  of  a  succeeding 
firm. 

Pennsylvania. —  Lothrop  v.  Blake,  3  Pa.  St. 
483. 

Vermont. —  Hodges  v.  Strong,  10  Vt.  247. 

England. —  Aubin  v.  Holt,  2  Kay  &  J.  66, 
25  L.  J.  Ch.  36,  4  Wkly.  Rep.  112,  69  Eng. 
Reprint  696;  Ex  p.  Ogilvy,  2  Rose  177,  3 
Ves.  &  B.  133,  35  Eng.  Reprint  429;  Wood 
V.  Dodgson,  2  Rose  47;  Kennedy  v.  Cassillis, 
2  Swanst.  313,  36  Eng.  Reprint  635;  Musson 
V.  May,  3  Ves.  &  B.  194,  35  Eng.  Reprint 
452. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  488. 
And  see  infra,  IX,  C,  6,  e. 
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pay  an  indebtedness  of  the  firm  to  the  retiring  partner ;  nor  are  tliey  available 
to  the  creditors  of  the  firm,  unless  there  is  evidence  that  it  was  intended  that 
they  should  inure  to  their  beiielit.'^^  If  the  contract  is  one  of  indemnity  only,  the 
retiring  partner  must  show  that  he  has  been  compelled  to  pay  firm  debts  or  has 
sustained  other  legal  harm,  as  a  result  of  the  obligor's  breach  of  contract,  before 
he  can  maintain  an  action.'^^  If,  however,  the  contract  is  to  pay  firm  debts,  it  is 
broken  by  the  obligor's  failure  to  pay  the  debts  upon  maturity.''*  Sucli  contracts 
of  indemnity  do  not  relieve  the  retiring  partner  from  liability  to  firm  creditors.''' 

4.  Liabilities  of  Continuing  Partners  or  New  Firm.  For  the  debts  of  the  old 
firm,  the  continuing  partners  remain  liable  jointly  with  the  retiring  partners,  and 
in  some  jurisdictions  they  are  severally  liable.™  If,  however,  they  organize  a 
new  firm,  it  is  not  liable  for  the  old  firm's  debts,  unless  it  assumes  thein,  either 
by  express  agreement,'''^  or  by  conduct.'®  But  if  one  of  its  members  uses  its  funds 
in  paying  a  debt  of  the  old  firm  to  a  creditor  who  is  ignorant  of  any  change  in 
the  firm,  it  may  not  be  able  to  recover  such  payment,™  although  the  members 
not  assenting  to  this  use  will  be  entitled  to  recover  their  share  of  the  funds  from 
the  partner  misapplying  them.^° 

5.  Liability  of  Incoming  Partners.  One  who  becomes  a  member  of  an  existing 
firm  does  not  render  himself  liable  for  its  existing  obligations,  unless  he  actually 
contracts  for  such  liability,®' or  unless  his  conduct  is  such  as  will  raise  the  legal 


71.  Lambert  v.  Griffith,  50  Mich.  286,  15 
N.  W.  458. 

72.  Campbell  v.  Lacock,  40  Pa.  St.  448. 
Creditors  are  allowed  in  some  states  to  take 
advantage  of  such  contracts  without  giving 
the  evidence  mentioned  in  the  text.  Kimball 
X.  Noyes,  17  Wis.  695. 

73.  Lothrop  v.  Blake,  3  Pa.  St.  483; 
Sutherland  v.  Webster,  21  Ont.  App.  228; 
Gray  v.  McMillan,  22  U.  C.  Q.  B.  456 
[distinguishing  Mewburn  r.  Mackelcan,  19 
Ont.  App.  729;  Leith  v.  Freeland,  24  U.  C. 
Q.  B.  132]. 

74.  Ham  v.  Hill,  29  Mo.  275;  Wilson  v. 
Stilwell,  9  Ohio  St.  467,  75  Am.  Dec.  477; 
Hood  V.  Spencer,  12  Fed.  Gas.  No.  6,665,  4 
McLean  168;  Smith  v.  Teer,  21  U.  C.  Q.  B. 
412. 

75.  Richards  v.  Fisher,  2  Allen  (Mass.) 
527;  Reed  v.  Ashe,  18  N.  Y.  App.  Div.  501, 
46  N.  Y.  Suppl.  126;  Wilmington  Bank  v. 
Almond,  1  Whart.  (Pa.)  169.  See  supra, 
VII,  C,  1. 

76.  Strong  v.  Niles,  45  Conn.  52 ;  Wallace 
V.  Hull,  28  Ga.  68.   See  supra,  VI,  B,  1. 

77.  Arizona. —  Starr  v.  Stiles,  2  Ariz.  436, 

19  Pac.  225. 

Illinois.— v.  Jaeger,  174  111.  133,  51 
N.  E.  196  \affirining  73  111.  Apj).  271];  Davis 
Sewing  Macli.  Co.  v.  Buckles,  89  111.  237. 

/aM;a.— Waller  v.  Davis,  59  Iowa  103,  12 
N.  W.  798. 

Missouri. —  Shelton  v.  Baer,  90  Mo.  App. 
286. 

New  York. —  Stirn  v.  Ilonikcn,  72  Tlun  91, 
25  N.  Y.  Suppl.  5S3;  ]\1att<'r  of  Hyaii,  7(1  lUiu 
104,  24  N.  y.  Siippl.  273. 

Wisconsin. —  Mcljiiidcn  r.  Wcntwortli,  ."il 
WIh.  170,  8  N.  W.  118,  192. 

J'Jn(jl.aii(l.—  C,ri\u\'nni  v.  Cocks,  0  Kxcli.  2H7, 

20  Jj.  J.  J':.\C!li.  10!l. 

See  38  Out.  Dig.  lit.  "  PiirlnerHlii])," 
|§  -IHH,  -lOO. 

PurHUing  property  in  hands  of  succeeding 
firm. —  OiK!  who  loiitm  money  to  a  liiiii  wliich 
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is  invested  in  office  furniture  and  other  prop- 
erty by  such  firm,  which  thereafter  sells  its 
property  to  others,  cannot  pursue  the  prop- 
erty for  such  debt  unless  he  has  retained 
some  lien  thereon  recognized  by  the  laws  of 
the  state.  Bank  of  Commerce  v.  Ada  County 
Abstract  Co.,  11  Ida.  756,  85  Pac.  919. 

Partner  not  innocent  purchaser  as  against 
creditors. —  One  partner  buying  the  interest 
of  the  other  cannot  be  an  innocent  purchaser 
of  the  property  as  against  claims  against  the 
firm,  although  unknown  to  him.  I)ockerv  V. 
Faulkner,  (Tex.  Civ.  App.  1907)  101  S.  W. 
501. 

78.  Alabama. —  Smith  v.  Ledyard,  49  Ala. 
279. 

Louisiana. —  Drake  v.  Havs,  27  La.  Ann. 
256. 

Massachusetts. —  Alexander  v.  McPeck,  189 
Mass.  34,  75  N.  E.  88  (iipplying  Rev.  Laws, 
c.  90,  §  4)  ;  Tay  v.  Ladd,  15  Gray  296,  77 
Am.  Dec.  364. 

Neiv  York. —  La  Montague  r.  Bank  of  New 
York  Nat.  Banking  Assoc.,  183  N.  Y.  173, 
76  N.  E.  33,  where  the  assets  of  the  old  firm 
were  transferred  to  the  new,  and  the  latter 
was  held  liable,  "  at  least  to  the  extent  of 
what  was  fairly  and  in  good  faith  realized  " 
from  such  assets. 

Pennsylvania. —  Fagely  V.  Bellas,  17  Pa.  St. 
67;  Asli  V.  Werner,  12  Pa.  Super.  Ct.  39; 
Gwinn  v.  Ixic,  6  Pa.  Super.  Ct.  646,  42  Wkly. 
Notes  (^as.  124. 

Texas. —  Meyberg  V.  Steagall,  51  Tex. 
351. 

LInifcd  Elates. —  Edmondsou  C.  Barroll,  8 
Fed.  Cas.  No.  4,284,  2  Crauch  C.  C.  228. 

See  38  Cent.  Dig.  tit.  "Partnership," 
.gS  '189,  49'0. 

79.  Ncwhall  r.  Wyatt,  139  N.  Y.  452,  34 
N.  E.  1015,  36  Am.  St.  Dep.  712  [reversing  68 
Hun  1,  22  N.  Y.  Suppl.  828]. 

80.  Kiiigiicl's  A|)pi>ul,  80  Pa.  St.  234  [nf- 
firniing  9  I'hila.  275]. 

B\.  AMmn\u. — Huiiich  r.  lligman,  145  Ala. 
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presumption  of  a  promise  to  assume  tlie  liabilitj.^^  Nor  does  the  purchaser  of  a 
partner's  sliare  in  a  firm  thereby  become  liable  for  firm  debts,^^  unless  the  part- 
nership is  a  joint  stock  company.^^  If  one  enters  an  existing  firm  without 
specifying  the  terms  upon  which  he  becomes  a  member,  it  will  be  presumed  that 
he  accepts  the  tei-ms  of  the  original  partnership  articles,  except  as  tliey  are 
necessarily  modified  by  the  addition  of  a  member.^^ 

6.  Novation.^"  When  a  creditor  of  an  old  firm  validly  contracts  with  the  con- 
tinuing partners,  or  with  a  firm  containing  a  new  member  or  members,  to  substi- 
tute for  the  obligation  of  the  old  firm  the  obligation  of  such  continuing  partners 
or  new  firm,  we  have  a  case  of  novation.^'''  While  a  novation  is  not  to  be  inferred 
from  the  mere  expression  of  the  creditor's  assent  to  an  arrangement  between  out- 


215,  40  So.  128;  Tillis  v.  Folmar,  145  Ala. 
176,  39  So.  913,  117  Am.  St.  Rep.  31. 

Arkansas. —  Eingo  i;.  Wing,  49  Ark.  457,  5 
S.  W.  787. 

California. — ^  San  Luis  Obispo  First  Nat. 
Bank  v.  Simmons,  98  Cal.  287,  33  Pae. 
197. 

Georgia. —  Ball  v.  Mashburn,  110  Ga.  285, 
34  S.  E.  851;  Bracken  v.  Dillon,  64  Ga.  243, 
37  Am.  Rep.  70. 

Idaho. — Bank  of  Commerce  v.  Ada  County 
Abstract  Co.,  11  Ida.  756,  85  Pac.  919. 

Illinois. —  Wright  v.  Brosseau,  73  111.  381; 
Karraker  v.  Eddleman,  101  III.  App.  23 ;  Hoyt 
r.  Hasse,  80  111.  App.  187;  Salter  v.  Edward 
Hines  Lumber  Co.,  77  111.  App.  97;  Mellor  v. 
Lawj-er,  55  111.  App.  679. 

Kansas. —  Roblfing  v.  Carper,  53  Kan.  251, 
36  Pac.  336. 

Kentucky. —  Meador  v.  Hughes,  14  Bush 
652. 

Louisiana. —  Silliman  v.  Short,  26  La.  Ann. 
512;  Hughes  v.  Waldo,  14  La.  Ann.  348, 
where,  however,  the  contract  was  construed 
by  the  court  to  bind  the  incoming  partner  for 
the  firm  debts. 

Massachusetts. — Hughes  v.  Gross,  166  Mass. 
61,  43  N.  E.  1031,  55  Am.  St.  Rep.  375,  32 
L.  R.  A.  620. 

Michigan. — Ayres  v.  Gallup,  44  Mich.  13,  5 
N.  W.  1072. 

Mississippi. —  Lake  v.  Munford,  4  Sm.  &  M. 
312. 

Missouri. —  Deere  v.  Plant,  42  Mo.  60 ; 
Friedman  i'.  Engel,  93  Mo.  App.  464,  67  S.  W. 
725. 

yehraska. —  Parmalee  v.  Wiggenhorn,  6 
Xebr.  322. 

Keio  York. —  Serviss  v.  McDonnell,  107 
N.  Y.  260,  14  N.  E.  314;  Fuller  v.  Rowe,  57 
N.  Y.  23  [reversing  59  Barb.  344] ;  Matter 
of  Hoagland,  79  N.  Y.  App.  Div.  56,  79  N.  Y. 
Suppl.  1080;  Matter  of  Sheldon,  72  N.  Y. 
App.  Div.  625,  76  N.  Y.  Suppl.  278. 

North  Carolina. —  Morehead  v.  Wriston,  73 
N.  C.  39S. 

Oklahoma. —  Strickler  v.  Gitehel,  14  Okla. 
523,  78  Pac.  94. 

Pennsylvania. —  Kountz  v.  Holthouse,  85 
Pa.  St.  235;  Babcock  v.  Stewart,  58  Pa.  St. 
179;  Ash  V.  Werner,  12  Pa.  Super.  Ct.  39. 

Tennessee. —  Shoemaker  Piano  Mfg.  Co.  v. 
Bernard,  2  Lea  358. 

Texas.— Adkins  v.  Arthur,  33  Tex.  431; 
Baptist  Book  Concern  v.  Carswell,  ( Civ.  App. 
1S98)  46  S.  W.  858;  Oliver  v.  Moore,  (Civ. 


App.  1897)  43  S.  W.  812;  Heidenheimer  V. 
Franklin,  1  Tex.  App.  Civ.  Cas.  §  840. 

Vermont. —  Hart  v.  Tomlinson,  2  Vt.  101. 

Virginia. —  Peters  v.  McWilliams,  78  Va. 
567;  Poindexter  v.  Waddy,  6  Munf.  418,  8 
Am.  Dec.  749. 

Washington. —  Wolff  v.  Madden,  6  Wash. 
514,  33  Pac.  975. 

Wisconsin. —  Reddington  v.  Praney,  124 
Wis.  590,  102  N.  W.  1065. 

United  States. — Atwood  v.  Lockhart,  2 
Fed.  Cas.  No.  642,  4  McLean  350. 

England.— Furtn.  Act  (1890),  §  17  (i)  ; 
British  Home  Assur.  Corp.  v.  Paterson, 
[1902]  2  Ch.  404,  71  L.  J.  Ch.  872,  86  L.  T. 
Rep.  N.  S.  826,  50  Wkly.  Rep.  612;  Cripps 
V.  Tappin,  Cab.  &  E.  13;  ShirrefT  v.  Wilks, 

I  East  48,  5  Rev.  Rep.  509. 

Canada. —  Mittleberger  v.  Merritt,  1  U.  C. 
Q.  B.  330. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  491. 

82.  Illinois.— Fenn  v.  Fogler,  182  111.  76, 
55  N.  E.  192;  McCracken  v.  Milhous,  7  111. 
App.  169. 

Neio  York. —  Flour  City  Nat.  Bank  v. 
Widener,  163  N.  Y.  276,  57  N.  E.  471  [af- 
firming 24  N.  Y.  App.  Div.  330,  48  N.  Y. 
Suppl.  492]. 

Oregon. —  Kearney  v.  Snodgrass,  12  Oreg. 
311,  7  Pac.  309. 

United  States. —  Rogers  v.  Riessner,  30  Fed. 
525. 

England. —  Scott  v.  Beale,  6  Jur.  N.  S.  559. 

83.  Nix  V.  Pueblo  First  Nat.  Bank,  23 
Colo.  511,  48  Pac.  522;  Galigher  v.  Lockhart, 

II  Mont.  109,  27  Pac.  446;  Wright  v.  Kelley, 
4  Lans.  (N.  Y. )  57;  Dodson  v.  Downey, 
[1901]  2  Ch.  620,  70  L.  J.  Ch.  854,  85  L.  T. 
Rep.  N.  S.  273,  50  Wkly.  Rep.  57;  and  other 
eases  cited  in  the  preceding  notes. 

84.  Matter  of  Pennant,  etc.,  Consol.  Lead 
Min.  Co.,  5  De  G.  M.  &  G.  837,  1  Jur.  N.  S. 
566,  24  L.  J.  Ch.  353,  3  Wkly.  Rep.  95,  54 
Eng.  Ch.  656,  43  Eng.  Reprint  1095. 

Limited  partnership  see  infra,  X. 

85.  Wilson  v.  Lineberger,  83  N.  C.  524; 
Austen  v.  Boys,  2  De  G.  &  J.  626,  4  Jur.  N.  S. 
719,  27  L.  J.  Ch.  714,  6  Wkly.  Rep.  792,  59 
Eng.  Ch.  492,  44  Eng.  Reprint  1133  [affirming 
24  Beav.  598,  3  Jur.  N.  S.  1285,  27  L.  J.  Ch. 
243,  53  Eng.  Reprint  488]. 

86.  See,  generally.  Novation. 

87.  California. —  Civ.  Code,  §  1530. 

Iowa. —  Sternburg  v.  Callanan,  14  Iowa  251. 
Missouri. —  Spaunhorst   v.    Link,    46  Mo. 
197 ;  Fagan  v.  Long,  30  Mo.  222. 

[VII,  C,  6] 


616    [30  Cye.] 


PABTNEimUP 


going  and  continuing  partners  that  the  latter  shall  assume  the  firm  del^ts,*^  or  even 
by  his  taking  a  note  or  other  promise  of  tiie  new  firm  for  tljc  old  debt,^'^  it  is  not 
necessary  that  an  express  contract  for  release  and  substitution  be  proved  ;  but  the 
contract  may  be  implied  from  the  creditor's  conduct.'* 

7.  Appropriation  of  Payments.''^  When  tlie  continuing  partners  or  new  firm 
have  assumed  the  debts  of  the  old  firm  and  go  on  dealing  with  a  creditor  of  the 
old  firm,  they  have  a  right  to  apply  any  payment  thereafter  made  either  to  the 


Rhode  Island. —  Collyer  v.  Moulton,  9  R.  I. 
90,  98  Am.  Dec.  370. 

Washington— Frye  v.  Phillips,  (1907)  89 
Pac.  559. 

United  States. —  Regester  v.  Dodge,  6  Fed. 
6,  19  Blatchf.  79. 

England.—  Ex  p.  Lloyd,  1  Glyn  &  J.  389, 

2  L.  J.  Ch.  O.  S.  162. 

Canada. —  Gurney  v.  Braden,  3  Brit.  Col. 
474. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  493. 
And  see  the  cases  cited  in  the  notes  following. 

88.  Chase  v.  Vaughan,  30  Me.  412;  Mot- 
ley V.  Wickoff,  113  Mich.  231,  71  N.  W.  520; 
Blew  V.  Wyatt,  5  C.  &  P.  397,  24  E.  C.  L. 
623;  Kirwan  v.  Kirwan,  2  Cromp.  &  M.  617, 

3  L.  J.  Exch.  1S7,  4  Tyrw.  491. 

Novation  not  established  see  the  follow- 
ing cases: 

California. —  Chapin  v.  Brown,  (1893)  34 
Pac.  525. 

Illinois. —  Silverman  v.  Chase,  90  111.  37. 

Indiuna. —  Morrison  v.  Kendall,  6  Ind.  App. 
212,  33  N.  E.  370. 

Iowa. —  Frentress  v.  Markle,  2  Greene  553. 

North  Carolina. —  Mitchell  v.  Dobson,  42 
N.  C.  34. 

Pennsylvania. —  Campbell  v.  Floyd,  153  Pa. 
St.  84.  25  Atl.  1033. 

England. —  In  re  Smith,  L.  R.  4  Ch.  662, 
20  L.  T.  Rep.  N.  S.  835,  17  Wkly.  Rep.  833; 
In  re  Tucker,  [1894]  3  Ch.  429,  63  L.  J.  Ch. 
737,  71  L.  T.  Rep.  N.  S.  453,  12  Reports  141 
[affirming  [1894]  1  Ch.  724,  63  L.  J.  Ch.  223, 
70  L.  T.  Rep.  N.  S.  127,  8  Reports  113,  42 
Wkly.  Rep.  266] ;  Rouse  v.  Bradford  Banking 
Co.,  [1894]  2  Ch.  32,  63  L.  J.  Ch.  337,  70 
L.  T.  Rep.  N.  S.  427,  7  Reports  127;  In  re 
Head,  [1893]  3  Ch.  426,  63  L.  J.  Ch.  35,  3 
Reports  712.  69  L.  T.  Rep.  N.  S.  753,  42 
Wkly.  Rep.  55;  Benson  v.  Hadfield,  4  Hare 
32,  30  Eng.  Ch.  32,  67  Eng.  Reprint  549; 
Eyton  V.  Knight,  2  Jur.  8. 

Canada. —  Osborne  v.  Henderson,  18  Can. 
Sup.  Ct.  698,  11  Can.  L.  T.  Occ.  Notes  88 
[reversing  17  Ont.  App.  456  (reversing  14 
Ont.  137)].  See  also  Canadian  Bank  v. 
Marks,  19  Ont.  450. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  493. 

89.  Powell  liiow,  34  Mo.  485;  Nightin- 
gale V.  Cliafoe,  11  R.  1.  609,  23  Am.  Rep.  531; 
WadhamH  v.  Page,  6  Wash.  103,  32  Pac.  1068; 
S])cnc(!lcy  V.  (j'rconwood,  1  F.  &  F.  297.  See, 
generally,  Novation.  Whore  a  creditor  of  a 
disHolvcd  firm  hu(m1  tlio  retired  partner,  it  was 
held  tliat  i)leiiH  tliat  pliiiiiliU'  know  of  tlio 
terms  of  disHohition  botwoon  dofeudant  and  his 
copartners;  that  ho  aH.sciilod  iliorolo;  that, 
afU'r  tlu!  nolo  huoiI  on  fell  due,  plaintilV,  wUh- 
oiil,  the  laiowli'ilgc  of  dofciidniit,  oxtondod  tlio 
tiiiio  (if  payini'iil,  for  a  valuable  consideration, 
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and  accepted  the  notes  of  defendant's  former 
partners,  did  not  show  that  plaintiff  agreed 
to  release  defendant  as  retiring  partner,  and 
to  look  alone  to  the  continuing  partnership 
for  payment.  Anniston  First  Nat.  Bank  v. 
Cheney,  114  Ala.  536,  21  So.  1002.  In  Lewis 
V.  Davidson.  39  Tex.  660,  it  was  held  that  a 
note  given  by  the  new  firm  for  the  old  firm 
debts  does  not  prima  facie  bind  the  old  firm. 

90.  Harris  v.  Lindsay,  11  Fed.  Cas.  No. 
6,124,  4  Wash.  271,  11  Fed.  Cas.  No.  6,123, 
4  Wash.  98;  Harris  v.  Farwell,  15  Beav.  31, 
15  L.  J.  Ch.  185,  51  Eng.  Reprint  447; 
English  Partn.  Act.  (1890),  §  17.  In  7n  re 
Family  Endowment  Soc.,  L.  R.  5  Ch.  118,  39 
L.  J.  Ch.  306,  21  L.  T.  Rep.  N.  S.  775,  18 
Wkly.  Rep.  266,  it  was  held  that  strict  proof 
will  be  required  before  it  is  held  that  a 
creditor  of  a  company  under  a  special  eon- 
tract  has  accepted  the  liability  of  another 
company  with  which  the  first  is  amalgnmated. 

Novation  established  see  the  following 
cases : 

Georgia. —  Venable  v.  Stevens,  94  Ga.  281, 
21  S.  E.  516. 

Illinois. —  Hellman  v.  Schwartz,  44  111.  App. 
84. 

Indiana. —  Rusk  v.  Gray,  83  Ind.  589. 
Kentucky. —  McNeal  v.  Blackburn,  7  Dana 
170. 

Louisiana. —  Hoopes  v.  McCan,  19  La.  Ann. 
201. 

New  York. —  Consalus  v.  McConihe,  119 
N.  Y.  652,  23  N.  E.  1150  [affirming  2  N.  Y. 
Suppl.  89] ;  Ludington  v.  Bell,  77  N.  Y.  138, 
33  Am.  Rep.  601;  Filippini  v.  Stead,  4  Misc. 
405,  23  N.  Y.  Suppl.  1061. 

Pennsylvania. —  Earon  V.  Mackey,  106  Pa. 
St.  452 ;  Kaufman  v.  Kaufman,  2  Woodw.  98. 

Washington.— ¥vye  V.  Phillips,  (1907)  89 
Pac.  559. 

United  States. —  Regester  v.  Dodge,  6  Fed. 
6,  19  Blatchf.  79',  61  How.  Pr.  (N.  Y.)  107. 

England.— 'RoMq  V.  Flower,  L.  R.  1  P.  C. 
27,  12  Jur.  N.  S.  345,  35  L.  J.  P.  C.  13.  14 
L.  T.  Rep.  N.  S.  144,  14  Wkly.  Rep.  773; 
In  re  Head,  [1894]  2  Ch.  236,  63  L.  J.  Ch. 
549,  7  Reports  167,  70  L.  T.  Rop.  N.  S.  608, 
42  Wkly.  Rep.  419';  Bilborougli  r.  Ilolmos,  5 
Ch.  D.  "255,  46  L.  J.  Ch.  440,  35  L.  T.  Rop. 
N.  S.  75,  25  Wkly.  Rop.  297;  In  re  Prion, 
L.  R.  11  Ir.  213;  Brown  v.  Gordon,  16  Boav. 
302,  22  L.  J.  Ch.  05,  1  Wkly.  Rep.  2.  51  Eng. 
Reprint  795;  Mills  v.  Boyd,  6  .Tur.  943;  Ex  p. 
Oakes,  5  Jur.  757,  10  L.  J.  Bankr.  69,  2 
Mont.  D.  &  Do  G.  234;  Ew  p.  Smith,  2  Mont. 
D.  &  Do  G.  314. 

Citniitlii.- — Soyfang  v.  Mann,  25  Ont.  App. 
179  [  modifuinq  21  Ont.  631]  ;  Watts  V.  Robin- 
fion,  32  U.  (!.  Q.  B.  362. 

91.  Sou,  goacrally,  Payment. 


PARTNERSHIP 


[30  Cyc]  617 


old  or  to  the  new  indebtedness,  as  tliey  see  fit.^^  If  they  make  no  specific  appli- 
cation of  a  payment,  the  creditor  lias  the  right,  and,  in  the  absence  of  special  cir- 
cnnistances,  is  ^^nder  a  duty  to  appropriate  it  to  the  oldest  outstanding  account.®^ 
If  tlie  indebtedness  of  the  old  firm  has  not  been  assumed  by  the  continuing  part- 
ners or  new  firm,  one  who  is  a  creditor  both  of  the  old  firm  and  of  the  new  firm 
has  no  right  to  appropriate  money  coining  to  him  from  one  firm  to  a  debt  owing 
by  the  other.^'* 

8.  Assumption  of  Old  Firm  Obligations.  While  it  is  not  to  be  presumed  that 
the  obligations  of  a  firm  are  assumed  by  those  who  continue  the  business,  after 
the  retirement  of  a  member,  and  a  valid  contract  for  the  assumption  must  be 
established  by  competent  evidence,^^  it  is  not  necessary  that  such  contract  be  in 


92.  King  V.  Sutton,  42  Kan.  600,  22  Pac. 
695;  Eutherford  v.  Schattman,  117  N.  Y.  658, 
22  N.  E.  1133  [affirming  1  N.  Y.  Suppl.  741]; 
Weaver  r.  White,  19  N.  Y.  Suppl.  61G;  Henry 
V.  Dietrich,  7  N.  Y.  Suppl.  505. 

93.  Connecticut. —  Fairchild  v.  Holly,  10 
Conn.  175. 

Iowa. —  Where  an  open,  running  account 
with  a  firm  is  continued  unchanged  with  a 
member  who  buys  the  interest  of  his  copart- 
ner and  continues  tlie  business,  the  rule  that 
payments  on  such  an  account  will  be  applied 
to  satisfy  the  oldest  items  thereof  applies  to 
payments  made  thereon  to  the  firm's  succes- 
sor. Sehoonover  v.  Osborne,  108  Iowa  453, 
79  N.  W.  263. 

Massachusetts. — Alloott  v.  Strong,  9  Cush. 
323. 

New  York. —  Pineiro  v.  Gurney,  15  IST.  Y. 
Suppl.  217;  Thurber  v.  Mclntire,  9  N.  Y.  St. 
816. 

Ohio. —  Searington  v.  Ellison,  1  Ohio  Dec. 
(Eeprint)  74,  1  W^est.  L.  J.  488;  Paul  v. 
Ellison,  1  Ohio  Dec.  (Reprint)  67,  1  West. 
L.  J.  452. 

Vermont. —  Morgan  v.  Tarbell,  28  Vt. 
498. 

Wisconsin. —  Eobbins  v.  Lincoln,  12  Wis.  1. 

England. —  Laing  v.  Campbell,  36  Beav.  3, 
55  Eng.  Eeprint  1057;  Copland  v.  Toulmin, 
7  CI.  &  F.  349,  7  Eng.  Reprint  1102,  West 
164,  9  Eng.  Reprint  459  [affirming  3  Y.  &  C. 
Exch.  625] ;  Clayton's  Case,  1  Meriv.  572,  15 
Rev.  Eep.  161,  35  Eng.  Eeprint  781.  When 
a  partnership  has  been  dissolved  and  one  or 
more  of  the  partners  continue  the  business, 
and  a  creditor  of  the  firm  continues  the 
credit,  and  blends  together  his  accounts  with 
the  old  firm  and  the  new,  payments  made  by 
the  new  firm  on  account  must  be  applied  in 
the  first  instance  to  the  satisfaction  of  the 
debt  of  the  old  firm.  Hooper  v.  Keay,  1  Q. 
B.  D.  178,  34  L.  T.  Eep.  N.  S.  574,  24  Wkly. 
Eep.  485. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  493%. 

94.  Burns  v.  Pillsbuiy,  17  N.  H.  66;  Scott 
r.  Kent,  54  N.  Y.  Super.  Ct.  257;  St.  Louis 
Type  Foundry  Co.  v.  Wisdom,  4  Lea  (Tenn.) 
695;  Eaton  v.  Whitcomb,  17  Vt.  641.  In 
Shenk's  Appeal,  33  Pa.  St.  371,  the  same 
doctrine  was  applied  to  payments  made  by 
the  continuing  partners,  as  in  Jones  v.  Maund, 
3  Y.  &  C.  Exch.  347. 

95.  Alabama. —  Kliug  v.  Tunstall,  109  Ala. 
60S,  19  So.  907. 


California. —  Smith  v.  Millard,  77  Cal.  440, 
19  Pac.  824. 

Georgia. —  Morris  v.  Marqueze,  74  Ga.  86. 

Indiana. —  Hyer  v.  Norton,  26  Ind.  269. 

Kentucky.—  Heller  v.  Heller,  55  S.  W.  433, 
21  Ky.  L.  Eep.  1387  (particular  debt  was 
assumed)  ;  Grundy  v.  Pine  Hill  Coal  Co.,  9 
S.  W.  414,  10  Ky.  L.  Eep.  833. 

Louisiana. —  Haas  v.  Godehaux,  45  La.  Ann. 
128,  11  So.  945;  Lott  v.  Parham,  16  La.  245. 

Massachusetts. —  Hobart  v.  Howard,  9  Mass. 
304,  debt  of  firm  to  copartner  assumed. 

Missouri. —  Hanna  v.  Hyatt,  67  Mo.  App. 
308. 

Nebraska. —  Eickards  v.  Hene,  30  Nebr.  259, 
46  N.  W.  477. 

Neiv  York. —  Corner  v.  Mackey,  147  N.  Y. 
574,  42  N.  E.  29  [affirming  73  Hun  236,  25 
N.  Y.  Suppl.  1023];  Thurber  v.  Corwin,  51 
Barb.  215 ;  Scott  v.  Kent,  54  N.  Y.  Super.  Ct. 
257  (not  a  binding  contract)  ;  Wright  Car- 
man, 19  N.  Y.  Suppl.  696;  Schindler  v.  Euell, 
45  How.  Pr.  33. 

South  Carolina. — ^Allen  v.  Cooley,  53  S.  C. 
77,  30  S.  E.  721. 

Texas. —  Sanders  v.  Bush,  (Civ.  App.  1897) 
39  S.  W.  203. 

United  States. —  Where  articles  of  partner- 
ship recited  that  one  of  the  partners  had 
given  his  promissory  note  for  money  borrowed 
and  used  for  the  benefit  of  the  partnership, 
and  provided  that  the  same  should  be  a  part- 
nership obligation,  and  before  the  maturity 
of  the  note  the  partnership  was  dissolved, 
and  the  other  partner  who  succeeded  to  the 
business  and  property  assumed  all  of  the  part- 
nership liabilities,  it  was  held  that,  under 
such  agreements  construed  together,  such 
partner  became  directly  liable  for  the  pay- 
ment of  the  debt,  and  that  under  Carter  Code 
Alaska,  p.  145,  §  1,  which  abolishes  the 
distinction  between  actions  at  law  and  suits 
in  equity,  the  holder  of  the  note  could  main- 
tain an  action  in  his  own  name  against  him. 
Fish  V.  Seattle  First  Nat.  Bank,  150  Fed. 
524,  80  C.  C.  A.  266. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  495 
et  seq. 

Not  a  partnership  transaction. —  Where  a 
firm  was  succeeded  by  another  firm,  and  the 
partners  in  the  succeeding  firm  gave  their 
individual  notes  to  a  creditor  of  the  original 
firm,  it  was  not  a  partnership  transaction, 
although  the  succeeding  firm  may  have  used 
a  portion  of  the  assets  of  the  original  firm. 
Theus  V.  Armistead,  116  La.  795,  41  So.  95. 
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writing,^®  nor  that  an  express  undertaking  to  assume  tliem  be  shown.*'  The 
existence  of  a  contract  for  their  assumption  may  be  inferred  from  the  conduct  of 
the  parties.^^ 

9.  Effect  of  Assumption  on  Rights  of  Creditors.  The  assumption  of  exist- 
ing debts  of  a  partnership  by  the  continuing  partners  or  by  a  new  firm  does  not 
affect  the  riglit  of  a  partnership  creditor  to  proceed  against  all  the  old  partners 
for  the  collection  of  his  claim,  unless  he  has  validly  contracted  to  accept  the  con- 
tinuing partners  or  the  new  firm  as  his  debtor,  in  lieu  of  the  old  firm.'*  In  Eng- 
land and  in  some  of  our  jurisdictions  a  firm  creditor  who  is  not  a  party  to  the 
contract  of  assumption  cannot  maintain  an  action  against  the  assuming  partner  or 
new  firm.^  In  other  jurisdictions  he  <;an  do  so  in  the  character  of  a  beneficiary 
of  the  contract.^ 

10.  Liability  to  Retiring  Partner  on  Agreement  to  Assume  Firm  Debts. 

One  who  has  entered  into  such  an  agreement  is  liable  to  the  retiring  partner  for 


96.  Bessemer  Sav.  Bank  v.  Rosenbaum 
Grocery  Co.,  137  Ala.  530,  34  So.  609. 

97.  Indiana. —  Hyer  v.  Norton,  26  Ind.  269. 
Kentucky. —  Peyton  v.  Lewis,  12  B.  Mon. 

356. 

Maryland.— Gvimth  v.  Buck,  13  Md.  102. 

New  York. —  Goodrich  v.  Clute,  117  N.  Y. 
633,  22  N.  E.  1129  [affirming  3  N.  Y.  Suppl. 
102] ;  Coleman  v.  Lansing,  65  Barb.  54 ;  Sin- 
clair V.  Galland,  8  Daly  508. 

Rhode  Island. — Updike  v.  Doyle,  7  R.  I.  446. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  495 
et  seq. 

98.  California. —  Olmetead  v.  Dauphing, 
104  Cal.  035,  38  Pac.  505. 

Colorado. —  Cobb  V.  Benedict,  27  Colo.  342, 
62  Pac.  222. 

Illinois. —  Salter  v.  Edward  Hines  Lumber 
Co.,  77  111.  App.  97. 

Kansas. —  Cross  v.  Burlington  Nat.  Bank, 
17  Kan.  336. 

Louisiana. —  Love  v.  Adams,  23  La.  Ann. 
66. 

New  York. —  Peyser  v.  Myers,  135  N.  Y. 
599,  32  N.  E.  699  [affirming  18  N.  Y.  Suppl. 
736]  ;  Baxter  v.  Bell,  86  N.  Y.  195  [reversing 
19  I-lun  367]. 

England.— Holie  v.  Flower,  L.  R.  1  P.  C. 
27,  12  Jur.  N.  S.  345,  35  L.  J.  P.  C.  13,  14 
L.  T.  Rep.  N.  S.  144,  14  Wkly.  Rep.  773. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  495 
et  seq. 

99.  Alabama. —  Anniston  First  Nat.  Bank 
V.  Cheney,  114  Ala.  530,  21  So.  1002;  Hall  v. 
Jones,  50  Ala.  493;  Gooden  v.  Morrow,  8 
Ala.  ,480. 

Indiana. —  Clark  v.  Billings,  59  Ind.  508. 

Iowa. —  McAreavy  v.  ]\lngril,  123  Iowa  605, 
99  N.  W.  193;  Rand  Lumber  Co.  V.  Martin, 
64  Iowa  551,  21  N.  W.  29. 

Masmchuseils. — Ayer  v.  Kilner,  148  Mass, 
408,  10  N.  E.  163;  Avcrill  v.  Lyman,  18  Pick. 
340. 

Michiqan. —  Botsford  v.  Klcinhaus,  29  Mich. 
332. 

New  Jersey. —  Gulick  v.  Culick,  10  N.  J.  L. 
]8fl. 

New  York. —  Umbarger  v.  Plumo,  20  Barb. 
401. 

I'fmn-m/lvania. —  GrilTeo  t'.  GrilTce.  173  Pa. 
Rt.  4;M,'34  All.  441. 

TcicdN. —  JOiiHilmm   i;.  Patty,  20  T«.\.  Civ. 
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App.  473,  69  S.  W.  224;  Texas  Drug  Co.  v. 
Coulter,  (Civ.  App.  1901)  62  S.  W.  110. 

West  Virginia. —  Barnes  v.  Boyers,  34  W. 
Va.  303,  12  S.  E.  708. 

England. —  Thompson  v.  Percival,  5  B.  & 
Ad.  925,  3  L.  J.  K.  B.  98,  3  N.  &  M.  167,  27 
E.  C.  L.  389 ;  Blew  v.  Wyatt,  5  C.  &  P.  397, 
24  E.  C.  L.  623. 

Canada. —  McKeand  v.  Mortimor,  11  U.  C. 
Q.  B.  428. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  498. 
And  see  supra,  VII,  C,  2 ;  infra,  IX,  C,  6,  e. 
Novation  see  supra,  "VII,  C,  6. 

1.  Illinois. —  Goodenow  v.  Jones,  75  111.  48. 
Massachusetts. —  Wild  v.  Dean,  3  Allen  579. 
Michigan. — Ayres  v.  Gallup,  44  Mich.  13, 

5  N.  W.  1072. 

Missouri. —  Manny  v.  Frasier,  27  Mo.  419. 

Pennsylvania. —  Kountz  v.  Holthouse,  85 
Pa.  St.  235. 

Wyoming. —  McCarteney  v.  Wyoming  Nat. 
Bank,  1  Wyo.  382. 

England. —  Ex  p.  Freeman,  Buck.  471; 
Ex  p.  Appleby,  2  Deac.  482;  Ex  p.  Fry,  1 
Glyn  &  J.  96. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  498. 

2.  Alabama. —  Bessemer  Sav.  IBank  v. 
Rosenbaum  Grocery  Co.,  137  Ala.  530,  34 
So.  609'.  Contra,  Lee  v.  Fontaine,  10  Ala. 
755,  44  Am.  Dec.  505. 

Arka7isas. —  Ringo  V.  Wing,  49  Ark.  457,  5 
S.  W.  787. 

Colorado. —  Lehow  v.  Simonton,  3  Colo.  346. 

Georgia. —  Morris  v.  Marqueze,  74  Ga.  86. 

Indiana. —  Dunlap  v.  McNeil,  35  Ind.  310; 
Doxey  v.  Service,  30  Ind.  App.  174,  05  N.  E. 
757. 

Iowa. —  Poole  v.  Hintrager,  00  Iowa  180, 
14  N.  W.  223. 

Kanms. —  Gillen  v.  Peters,  39  Kan.  489,  18 
Pac.  613;  Floyd  v.  Ort,  20  Kan.  102. 

Kentucky. —  Francis  v.  Smith,  1  Duv.  121. 

New  York. —  Reynolds  i;.  Lawton,  02  Hun 
596,  17  N.  Y.  Suppl.  432. 

Wisconsin. —  McGibbon  r.  Walsh.  109  Wis. 
070,  85  N.  W.  409;  J.  &  H.  Clasgens  Co.  V. 
Sillwr,  93  Wi,a.  579,  07  N.  W.  1122;  Thayer 
V.  OoHS,  91  Wis.  90,  04  N.  W.  312. 

Canada.— mm  v.  BtMldonio,  8  U.  C.  C.  P. 
381.  But  Hc*  (Janadian  liiuik  1'.  Mark.s,  19 
Out;.  450. 

Soo  38  Cent.  Dig.  tit.  "  Partnorahip,"  §  498. 
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debts  which  he  is  compelled  to  pay,^  and  for  expenses  properly  incurred  in  con- 
nection therewith.*  If  liis  agreement  is  to  pay  the  dehts,  he  is  liable  to  suit  if  he 
fails  to  so  do,  whether  the  retiring  partner  has  paid  them  or  not.^  His  breach  of 
agreement  may  give  to  the  retiring  partner  the  right  to  go  into  equity  for  relief.^ 
D.  Actions  After  Change  in  Membership'' — 1.  To  Enforce  Claims  of  the 
Old  Firm,  At  common  law,  actions  to  enforce  claims  of  the  old  lirm  had  to  be 
brought  in  the  names  of  the  partners  in  the  old  firm;®  but  under  modern  legis- 
lation they  may  be  brought  in  the  name  of  the  assignee,  whether  he  be  the  con- 
tinuing partner,  or  a  new  tirm,^  save  in  exceptional  circumstances.-"'  And  in  case 
the  assignee  has  performed  an  executory  contract  of  the  old  firm,  with  the  consent 
of  the  other  contracting  party,  such  assignee  is  entitled  to  sue  upon  the  contract." 

2.  To  Enforce  Claims  Against  the  Old  Firm.  Actions  to  enforce  claims  against 
the  old  firm  can  be  brought  against  all  the  members  of  the  old  firm,  although  they 
have  been  assumed  by  one  or  more  of  them,  or  by  a  new  firm.'^  Indeed  if  an 
outgoing  partner  defends,  on  the  ground  of  his  retirement,  he  must  plead  and 
prove  his  release  from  the  obligations  of  the  old  fii-m.^^  The  presumption  is  that 
those  who  were  members  of  a  firm  when  it  incurred  an  obligation  are  the  proper 
parties  defendant  in  an  action  to  enforce  the  obligation." 

3.  Actions  Between  Partners  on  Contracts  of  Dissolution.  The  retiring  part- 
ner is  entitled  to  sue  any  former  copartner,  or  other  person,  who  has  broken  a 
conti'act  with  him,  to  pay  for  his  share  in  the  old  firm  and  to  save  him  harmless 
from  its  debts.^^    On  the  other  hand  he  may  be  sued  by  the  other  contracting 


3.  Illinois. —  Eobinson  v.  Roos,  138  111.  550, 

28  N.  E.  821  [affirming  37  111.  App.  646]. 
Indiana. —  Warbritton  v.  Cameron,  10  Ind. 

302. 

Iowa. —  Kibby  v.  Kimball,  63  Iowa  665,  18 
N.  W.  825. 

Massachusetts. —  Brewer    v.  Worthington, 
10  Allen  329;  Nichols  v.  Prince,  8  Allen  404. 
Nebraska. —  Shamp  v.  Meyer,  20  Nebr.  223, 

29  N.  W.  379. 

:S~eio  York. —  Thurber  i'.  Corbin,  51  Barb. 
215. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  499. 
Failure  to  set  up  valid  defense. —  It  has 

been  held,  however,  that  an  incoming  partner 
or  his  surety  who  has  agreed  to  pay  an  old 
partnership  debt  if  the  retiring  partner  be- 
comes liable  therefor  is  not  liable  where  the 
retiring  partner  pays  a  judgment  which  he 
has  allowed  to  go  against  him  on  a  note  for 
such  debt,  but  against  which  he  had  a  valid 
defense.  Thurber  v.  Corbin,  51  Barb.  {N.  Y. ) 
215. 

4.  Wright  V.  Sewall,  9  Rob.  (La.)  128; 
Drake  v.  Porter,  13  Hun  (N.  Y.)  658. 

5.  Gillen  v.  Peters,  39  Kan.  489,  18  Pac. 
613.    And  see  supra,  VI,  C,  3. 

6.  Scovill  V.  Kinsley,  13  Gray  (Mass.)  5; 
Fay  V.  Finley,  14  Phila.  (Pa.)  206;  Allen  v. 
Cooley,  53  S".  C.  77,  30  S.  E.  721. 

7.  Enforcing  mechanics'  liens  in  name  of 
partnership  after  change  see  Mechanics' 
Liens,  27  Cyc.  346. 

8.  Crews  i".  Yowell,  76  S.  W.  127,  25  Ky. 
L.  Rep.  598;  Brown  v.  Haven,  37  Vt.  439; 
Wood  V.  Rutland,  etc.,  Mut.  F.  Ins.  Co.,  31 
Vt.  552;  Brougham  f.  Balfour,  3  U.  C.  C.  P. 
72. 

9.  Walker  v.  Steel,  9  Colo.  388,  12  Pac. 
423  (applying  Code  Civ.  Proc.  §  379);  West 
V.  Citizens  Ins.  Co.,  27  Ohio  St.  1,  22  Am. 
Rep.  294;   Tolhurst  v.  Associated  Portland 


Cement  Manufacturers,  [1903]  A.  C.  414,  72 
L.  J.  K.  B.  834,  89  L.  T.  Rep.  N.  S.  196,  52 
Wkly.  Rep.  143. 

10.  Hausling  v.  Rheinfrank,  103  N.  Y.  App. 
Div.  517,  93  N.  Y.  Suppl.  121,  action  to  can- 
cel .an  assignment  of  a  partner's  interest. 

11.  Degnan  v.  Nowlin,  5  Indian  Terr.  312, 
82  S.  W.  758;  Dyas  v.  Dinkgrave,  15  La.  Ann. 
502,  77  Am.  Dee.  196;  Allstan  v.  Contee,  4 
Harr.  &  J.  (Md.)  351;  Milne  i;.  Douglass,  17 
Fed.  482,  5  McCrary  401. 

12.  Shorter  v.  Hightower,  48  Ala.  526; 
Dean  v.  McFaul,  23  Mo.  76;  Gill  v.  Bickel,  10 
Tex.  Civ.  App.  67,  30  S.  W.  919;  Ex  p. 
Gould,  4  Deac.  &  C.  547,  4  L.  J.  Banltr.  7, 
2  Mont.  &  A.  48. 

13.  Hall  V.  Jones,  56  Ala.  493;  Osborn  v. 
Evans,  91  Iowa  13.  58  N.  W.  920.  See  supra, 
VII,  C,  1,  2. 

14.  Indiana. —  Uhl  v.  Bingaman,  78  Ind. 
365. 

Maine. —  Nevens  v.  Bulger,  93  Me.  502,  45 
Atl.  503. 

Massachusetts. —  Washburn  v.  Walworth, 
133  Mass.  499;  Shaw  v.  McGregory,  105 
Mass.  96. 

Ohio. —  Vance  v.  Blair,  18  Ohio  532,  51  Am. 
Dec.  467. 

Virginia. — Adams  v.  Powers,  82  Va.  612. 
England.— Cox  v.  Hubbard.  4  C.  B.  317, 
56  E.  C.  L.  317. 

15.  Alabama. —  Burney  v.  Boone,  32  Ala. 
486,  holding  that  it  is  no  defense  for  a  new 
firm,  which  gave  its  note  for  the  price  of  his 
share  in  the  old  firm,  sold  to  one  of  its  mem- 
bers, that  he  had  failed  to  account  to  the  old 
firm  for  moneys  collected  by  him. 

California. —  Meyer  v.  Parsons,  129  Cal. 
653,  62  Pac.  216. 

Georgia. —  Dickenson  v.  Moore,  117  Ga.  887, 
45  S.  E.  240  (set-off  not  allowed);  Tucker 
V.  Murphey,  114  Ga.  662,  40  S.  E.  836. 
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party  for  any  breach  of  the  contract  on  his  part.^'  In  an  action  on  a  bond  for 
tlie  payment  of  firm  debts  given  to  a  retiring  partner,  it  was  lield  that  the  court 
should  provide  in  its  judgment  for  the  satisfaction  of  the  firm's  creditors  out  of 
the  money  received." 

4.  Actions  by  Creditors  on  Contracts  Between  Partners.  We  have  seen 
that  the  courts  differ  in  their  views  as  to  the  riglit  of  a  firm  creditor  to  sue  upon 
a  contract  between  partners,  by  which  some  of  them,  or  a  new  firm  in  wliich  tliey 
become  members,  undertake  to  pay  existing  debts.  In  some  jurisdictions  the  suit 
will  He.^^  Whei'e  a  partner  after  dissolution  goes  into  business  with  a  new  firm 
and  gives  a  note  in  the  name  of  the  new  firm  for  a  debt  of  the  old  firm,  of  which 
fact  the  holder  is  aware,  it  is  incumbent  on  him,  in  an  action  on  the  note,  to  siiow 
that  the  debt  had  been  assumed  by  the  new  firm  for  the  sake  of  some  benefit 
derived  from  the  assumption. An  incoming  partner  wlio  has  agreed  to  assume 
the  debts  of  the  old  firm  may,  when  sued  by  one  of  its  creditors,  defend  by  show- 
ing that  he  was  defrauded  and  that  plaintiff  or  his  agent  was  cognizant  of  it  and 
connived  at  it.^"  Where  a  partnership  has  dissolved  and  the  partner  succeeding 
to  the  business,  having  taken  a  new  partner,  signs  the  name  of  the  new  firm  to  a 
note  in  renewal  of  a  note  of  the  old  firm,  the  creditor  has  the  burden  of  showing, 
against  the  new  partner,  that  he  agreed  to  assume  the  old  firm's  debts.^^  "Where 
a  partnership  is  dissolved  and  a  new  firm  formed,  including,  with  one  exception, 
the  members  of  the  old  firm,  it  will  be  presumed,  as  between  the  latter  firm  and 
the  retiring  partner,  that  debts  of  the  latter  firm  were  contracted  for  payment  of 
debts  of  the  former  one.^ 

VIII.  DEATH  OF  PARTNER,  AND  SURVIVING  PARTNERS. 

A.  Effect  of  Death  of  Partner  —  l.  In  General.  In  the  absence  of  an 
agreement  between  the  partners  upon  the  subject,  the  death  of  a  partner  dissolves 
the  firm.^^    The  firm  title  to  partnership  property  is  not  converted  by  the  coin- 


IlUnois. —  Teed  v.  Parsons,  100  111.  App. 
342  [reversed  in  202  111.  455,  66  N.  E.  1044, 
on  the  ground  that  the  officers  of  defendant 
firm  had  no  authority  to  give  the  note  sued 
on  by  plaintiff]. 

Indiana. —  Jacl^son  v.  Hart,  12  Ind.  605, 
"where,  however,  the  complaint  was  held  insuf- 
ficient. 

Massachusetts. —  Nichols  v.  Prince,  8  Allen 
404  (complaint  not  sustained  by  evidence)  ; 
Scovill  V.  Kinsley,  13  Gray  5. 

Michigan. —  Berridge  v.  Slawson,  94  Mich. 
484,  54  N.  W.  278;  Gardiner  v.  Fargo,  58 
Mich.  72,  24  N.  W.  655;  Osborn  V.  Osborn, 
36  Mich.  48. 

Minnesota. —  McCarthy  v.  Donnelly,  90 
Minn.  104,  95  N.  W.  760. 

Nebraska. —  Meyer  v.  Shamp,  26  Nebr.  729, 
42  N.  W.  757. 

tiouth  Carolina. —  IIufTman  v.  HufTnian,  63 
S.  0.  1,  40  S.  E.  903;  Allen  v.  Cooley,  53 
S.  C.  414,  31  R.  E.  634. 

Texas.—  Brazoe  r.  Woods,  35  Te.v.  302. 

Roe  38  (!(-nt.  Dig.  tit.  "Partnership,"  §  500 
ct  seq. 

16.  Lee  v.  Diivis,  70  Ind.  464;  Downs  v. 
WoodHon,  70  S.  VV.  15'2,  25  Ky.  L.  liep.  560; 
Bank  of  Britinh  North  America  v.  DclMficId, 
120  N.  Y.  410,  27  N.  K.  797  \affir)niii(i  12 
N.  Y.  Riippl.  MOI;  KelHcy  v.  Hobby,  10  Pot. 
( (f.  K.)  2(;!),  10  ]j.  ed.  Do'l. 

Partiea. —  In  a  Huit  l)y  an  incoming  i)arln(^r 
ngiiiiiHt  the  retiring  ])iirtner  to  compel  liic 
retiring  jmrtnnr  to  jjay  to  tho  incoming  part- 
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ner  the  amount  of  the  incoming  partner's  ad- 
vancements to  the  new  firm,  used  to  pay  tlie 
debts  of  the  old  firm,  the  incoming  partner 
properly  made  the  retiring  partner  and  the 
continuing  partner  parties  defendant.  Red- 
dington  v.  Franev,  131  Wis.  518,  111  N.  W. 
725. 

17.  Wilson  V.  Stilwell,  9  Ohio  St.  467,  75 
Am.  Dec.  477. 

18.  See  supra,  VII,  C,  9. 

Instruction  as  to  liability  on  renewals  see 
Strobridge  Lith.  Co.  c.  Randall,  78  Mich.  195, 
44  N.  W.  134. 

Instruction  not  based  on  issues  see  Hamil- 
ton V.  Smith,  120  Iowa  93,  94  N.  W.  208. 

19.  Waters  v.  Maddox,  7  La.  Ann.  644. 

20.  Morris  v.  Marqueze,  74  Ga.  86. 

21.  Scott  City  Bank  v.  Sandusky,  51  Mo. 
App.  398. 

22.  Chaflin  r.  Cliaffin,  22  N.  C.  255. 

Good  faith. —  Where  a  new  partner  came 
into  a  (Irm  and  the  same  business  was  carried 
on  at  the  same  ])laoo  as  by  the  old  firm,  and 
one  of  tho  moinbers  of  the  now  firm  gave  an 
instrument  in  the  name  of  the  new  firm  to 
secure  a  debt  duo  by  the  old  firm  to  one  of 
its  worknicn,  wliich  was  regularly  entered  on 
Itie  books  of  the  new  lirni,  it  was  held  that 
the  burden  of  ])roving  that  the  jiaiier  was 
given  in  bad  faith  and  that  the  receiver  of  it 
knew  Ruch  fact  or  had  reason  to  believe  it 
wa-H  on  tho  defendant.  Ab)»t  V.  Miller,  50 
N.  (\  32, 

23.  See  infra,  IX,  A,  (5,  a. 
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mon-law  rule  of  survivorship  into  the  separate  title  of  the  surviving  partner,'^ 
although  such  survivor  has  the  exclusive  right  thereafter  to  control  and  dispose 
of  the  firm  title.^^  The  dissolution  of  a  firm  bj  the  deatli  of  a  partner  does  not  affect 
existing  contracts  to  which  it  is  a  party /'^  unless  the  contract  has  relation  to  the 
personal  conduct  of  the  deceased  partner.^'^  Most  of  the  foregoing  principles  are 
applicable,  when  the  death  of  the  partner  occurs  after  the  dissolution  of  his  firm.^ 
2.  Right  and  Duty  to  Liquidate  Firm  Affairs. From  the  foregoing  principles 
it  follows  that  the  surviving  partner  has  the  exclusive  right  to  liquidate  the 
affairs  of  the  firm,  and  that  he  is  under  a  duty  to  do  this  promptly  and  honestly.'* 
"Whatever  legal  power  is  essential  to  such  liquidation,  he  may  exercise,^^  and  he  is 


24.  Louisiana. —  Prall  v.  Peet,  3  La.  274. 
Xeiv  York. —  Matter  of  Wormser,  51  N.  Y. 

App.  Div.  441,  64  N.  Y.  Suppl.  897  [modi- 
fying .28  Misc.  60S,  59  N.  Y.  Suppl.  1088]  ; 
McCann  v.  Hazard,  36  :\Iisc.  7,  72  N.  Y. 
Suppl.  45  (holding  tliat  executor  of  tlie  sur- 
viving partner  does  not  succeed  to  tlie  posi- 
tion of  a  surviving  partner ) . 

Pennsylvania. —  Oyster  v.  Short,  177  Pa. 
St.  594,  35  Atl.  710. 

England.— Ex  p.  Dear,  1  Ch.  D.  514,  45 
L.  J.  Bankr.  22,  34  L.  T.  Eep.  N.  S.  631,  24 
Wl<lv.  Eep.  525 ;  Clements  v.  Hall,  2  De  G.  & 
J.  173,  4  Jur.  N.  S.  494,  27  L.  J.  Ch.  349,  6 
Wkly.  Eep.  358,  39  Eng.  Ch.  138,  44  Eng. 
Eeprint  954;  Buckley  v.  Barber,  6  Exch.  164, 
15  Jur.  63,  20  L.  J.  Exch.  114;  Crawshay  v. 
Collins,  2  Euss.  325,  26  Eev.  Eep.  83,  3  Eng. 
Ch.  325,  38  Eng.  Eeprint  358,  15  Ves.  Jr.  218, 
10  Eev.  Eep.  61,  33  Eng.  Eeprint  736;  Jef- 
fereys  v.  Small,  1  Vern.  Ch.  217,  23  Eng. 
Eeprint  424;  Lyster  V.  Dolland,  1  Ves.  Jr. 
435,  30  Eng.  Eeprint  422. 

Canada. —  Eathwell  v.  Eathwell,  26  U.  C. 
Q.  B.  179. 

25.  Callanan  v.  Keeseville,  etc.,  E.  Co.,  48 
Misc.  (N.  Y.)  476,  95  N.  Y.  Suppl.  513;  Pep- 
per V.  Eobinson,  32  Wkly.  Notes  Cas.  (Pa.) 
200;  Emerson  v.  Senter,  118  U.  S.  3,  6  S.  Ct. 
981,  30  L.  ed.  49;  McKinzie  v.  U.  S.,  34  Ct.  CI. 
278 ;  Knox  t\  Gye,  L.  E.  5  H.  L.  656,  42  L.  J. 
Ch.  234;  Wilkins  v.  Eadie,  4  Quebec  Pr.  402. 

26.  Hughes  v.  Gross,  166  Mass.  61,  43 
N.  E.  1031,  55  Am.  St.  Eep.  375,  32  L.  E.  A. 
620;  Phillips  V.  Alhambra  Palace  Co.,  [1901] 
1  K.  B.  59,  70  L.  J.  K.  B.  26,  83  L.  T.  Eep. 
N.  S.  431,  49  Wkly.  Eep.  223. 

27.  Starrs  v.  Cosgrave  Brewing,  etc.,  Co., 
12  Can.  Sup.  Ct.  571  [revei-sing  11  Ont.  App. 
156,  and  restoring  5  Ont.  189],  contract  of 
suretyship  for  a  firm.  In  Burnet  v.  Hope, 
9  Ont.  10,  it  was  held  that  the  dissolution  of 
a  firm  by  the  death  of  a  partner  put  an  end 
to  a  contract  with  a  commercial  traveler. 

28.  Alabama. —  Strange  v.  Graham,  56  Ala. 
614. 

Georgia. —  Baker  v.  Middlebrooks,  81  Ga. 
491.  S  S.  E.  320. 

Missouri. —  Ober  v.  Indianapolis,  etc.,  E. 
Co.,  13  Mo.  App.  81.  But  see  Mutual  Sav. 
Inst.  V.  Enslin,  37  Mo.  453. 

New  York. —  Murray  v.  Mumford,  6  Cow. 
441. 

Pennsylvania. —  Cope  v.  Warner,  13  Serg. 
&  E.  411. 

South  Carolina. — Kinsler  v.  McCants,  4 
Rich.  46,  53  Am.  Dec.  711. 


Texas. —  Stanton  v.  Nugent,  22  Tex.  Civ. 
App.  163,  54  S.  V/.  793.  In  this  case,  how- 
ever,  the  deceased  and  the  surviving  partner 
had  not  only  dissolved,  but  had  agreed  that 
the  property  in  question  should  belong  to  the 
deceased.  Hence  the  survivor  was  held  to 
have  no  right  in  the  property.  ' 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  510. 

29.  Eight  of  surviving  partner  to  vote 
stock  owned  by  firm  see  Cokporations,  10 
Cyc.  334. 

30.  Alabama.— Word  v.  Word,  '90  Ala.  81, 
7  So.  412,  holding  also  that  if  he  fails  to 
perform  his  duty  a  receiver  may  be  appointed. 

Zda/io.— McElroy  v.  Whitney,  12  Ida.  512, 
88  Pac.  349. 

Illinois.— Beale  v.  Beale,  (1885)  2  N.  E.  65 
(holding  that,  if  he  fails  to  distribute  the 
proceeds  promptly,  he  may  be  obliged  to  pay 
interest  thereon)  ;  Bauer  Grocer  Co.  v.  McKee 
Shoe  Co.,  87  111.  App.  434. 

Kentucky. —  Swaflford  v.  White,  89  S.  W. 
129,  28  Ky.  L.  Eep.  119. 

Louisiana. —  Mathison  v.  Field,  3  Eob.  44. 
In  Norris  v.  Ogden,  11  Mart.  455,  it  is  held 
that  the  heirs  of  a  commercial  partner  have 
a  right  to  participate  with  the  survivor  in 
the  liquidation  until  a  partition. 

Maine. —  Hamlin  v.  Mansfield,  88  Me.  131, 
33  Atl.  788. 

Maryland. —  Walker  v.  House,  4  Md.  Ch.  39. 

Michigan. —  Heath  v.  Waters,  40  Mich.  457, 
where  the  surviving  partner  is  called  a  trus- 
tee for  the  decedent's  estate. 

Mississippi. —  McCaughan  v.  Brown,  76 
Miss.  496,  25  So.  155. 

Missouri. —  Scudder  v.  Ames,  142  Mo.  187, 
43  S.  W.  659;  Bredow  v.  Mutual  Sav.  Inst., 
28  Mo.  181;  In  re  Kahn,  18  Mo.  App.  426. 

'New  York. —  Haynes  v.  Brooks,  8  N.  Y. 
Civ.  Proc.  106 ;  Camp  v.  Fraser,  4  Dem.  Surr. 
212. 

Ohio. —  Lockwood  v.  Mitchell,  7  Ohio  St. 
387,  70  Am.  Dee.  78;  Page  f.  Warnoclt,  25 
Ohio  Cir.  Ct.  695 ;  In  re  Crane,  4  Ohio  S.  &  C. 
PI.  Dec.  398,  29  Cine.  L.  Bui.  93. 

Pennsylvania. —  Hanna  v.  Wray,  77  Pa.  St. 
27;  Smith's  Estate,  11  Phila.  131. 

United  States. —  Kenton  Furnace  E.,  etc., 
Co.  V.  McAlpin,  5  Fed.  737;  In  re  Clap,  5 
Fed.  Cas.  No.  2,783,  2  Lowell  168. 

Canada. —  Bolckow  v.  Foster,  24  Grant  Ch. 
(U.  C.)  333. 

See  28  Cent.  Dig.  tit.  "Partnership,"  §  511. 

31.  Louisiana. —  Legendre  v.  Seligman,  35 
La.  Ann.  113,  to  deliver  bills  of  lading  in 
possession  of  the  firm. 
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not  to  be  deemed  a  trustee  for  the  benefit  of  firm  creditors.^  Still,  many  of  our 
courts  have  treated  him  as  a  quasi-trustee  for  the  estate  of  the  deceased  partner.^ 
He  has  no  power  to  subject  the  estate  to  any  new  obligations,-'^  nor  to  revive  an 
outlawed  claim  against  it  nor  can  he  release  the  firm's  recourse  for  accommoda- 
tion acceptances  against  a  party .^^  The  surviving  partner  cannot  bind  the  estate 
of  the  deceased  nor  his  co-survivors  by  negotiable  paper  given  in  the  firm-name 
after  the  death,  or  by  an  indorsement  of  firm  paper  thereafter,^  unless  authority 
to  do  so  has  been  given  him  by  the  deceased  ;^  but  his  indorsement  of  firm  paper 
will  pass  a  perfect  title  thereto.^^ 

B.  Collection  and  Disposition  of  Assets — l.  Right  to  Possess  and  Col- 
lect. Upon  the  dissolution  of  a  firm  by  the  death  of  a  member,  the  right  of  the 
survivor  to  the  exclusive  possession  of  the  firm  assets  is  well  established,^*'  although 
formerly  there  was  a  disposition  to  treat  the  survivor  as  a  tenant  in  common  with 


Masscwhusetts. —  Thayer  v.  Badger,  171 
Mass.  279,  50  N.  E.  541,  to  turn  over  firm 
property  to  another  partnership  of  which  he 
is  a  partner  for  sale. 

Michigan.- —  Comstock  v.  McDonald,  136 
Mich.  489,  101  N.  W.  55,  to  sell  firm  prop- 
erty. 

Mississippi. —  Lance  v.  Calhoun,  85  Miss. 
375,  37  So.  1014,  holding  that  Code  (1892), 
§  1931,  has  no  application  to  him. 

Missouri. — American  Hardwood  Lumber 
Co.  V.  Nickey,  101  Mo.  App.  20,  73  S.  W. 
331. 

Neio  Yor/c— Betts  v.  June,  51  N.  Y.  274, 
to  give  notice  of  intention  on  behalf  of  firm 
to  renew  a  lease. 

Texas. —  Levy  v.  Archenholdj  (Civ.  App. 
1898)  44  S.  W.  46. 

Virginia. —  Peyton  v.  Stratton,  7  Gratt.  380. 

United  States. —  Gamble  v.  Rural  Inde- 
pendent School  Dist.,  132  Fed.  514. 

England. —  Brasier  v.  Hudson,  9  Sim.  1,  16 
Eng.  Ch.  1,  59  Eng.  Reprint  256. 

32.  Burchinell  v.  Koon,  25  Colo.  59,  52 
Pac.  1100  [affirming  8  Colo.  App.  403,  46 
Pac.  932]. 

33.  Galbraith  v.  Tracy,  153  111.  54,  38 
N.  E.  937,  46  Am.  St.  Rep.  867,  28  L.  R.  A. 
129;  Valentine  v.  Wysor,  123  Ind.  47,  23 
N.  E.  1076,  7  L.  R.  A.  788;  Dewey  v.  Chapin, 
156  Mass.  35,  30  N.  E.  223 ;  Krueger  v.  Speith, 
8  Mont.  482,  20  Pac.  664,  3  L.  R.  A.  291. 

34.  Macon  Exch.  Bank  V.  Tracy,  77 
Mo.  594;  Castle  v.  Reynolds,  10  Watts.  (Pa.) 
51. 

35.  Bloodgood  v.  Bruen,  8  N.  Y.  362  [re- 
versing 4  Sandf.  427]. 

36.  Bookout  V.  Anderson,  2  La.  Ann.  246. 

37.  Alabama. —  Lang  v.  Waring,  17  Ala. 
145;  Brown  v.  Lang,  4  Ala.  50. 

Georgia. —  Gainesville  First  Nat.  Bank  v. 
Cody,  93  Ga.  127,  19  S.  E.  831,  holding  also 
that  8uch  a  note  does  not  discharge  the  cred- 
itor's claim  iigainst  the  firm. 

Kentucky. —  Lexington  Nat.  Exch.  Bank  V. 
WilguH,  95  Ky.  309,  25  S.  W.  2,  15  Ky.  L. 
llcj).  703,  similar  holding  to  that  in  preceding 
caBC. 

Afiehit/nn. — (ioojKirHtown  1i''irHt  Nat.  l?nnk  v. 
Toiiia  State  Kiiv.  liunk,  130  Midi.  332,  H!)  N.  W. 
941  (nole  takfwi  iti  dlHcOiargc  of  cliiiiii  iigiiiiiHt 
firm)  ;  .J(!nii<'HH  V.  Ciirlelon,  40  Mich.  343; 
MuttcHon  V.  NiithariHon.  38  Mich.  377. 


Missouri. —  Central  Sav.  Bank  v.  Mead,  52 
Mo.  546. 

Pennsylvania. —  Connelly  v.  Withers,  9 
Lane.  Bar  117. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  513, 

38.  Tillotson  v.  Tillotson,  34  Conn.  335; 
Dundass  v.  Gallagher,  4  Pa.  St.  205. 

39.  Alabama. —  Glasscock  v.  Smith,  25  Ala. 
474,  holding,  however,  that  when  the  firm- 
name  is  written  on  the  back  of  the  paper  by 
the  deceased,  and  no  delivery  is  made  before 
his  death,  a  delivery  thereafter  by  the  sur- 
vivor is  not  an  indorsement  by  him,  and  legal 
title  does  not  pass. 

Illinois. —  Johnson  v.  Berlizheimer,  84  111. 
54,  25  Am.  Rep.  427. 

Louisiana. —  Jones  v.  Thorn,  2  Mart.  X.  S. 
463. 

Missouri. —  Bredow  v.  Mutual  Sav.  Inst., 
28  Mo.  181. 

Vermont. —  Douglass  v.  Hall,  22  Vt.  451. 
See  38  Cent.  Dig.  tit.  "  Partnership,"  §  513. 
Contra.— Cavitt  v.  James,  39  Tex.  189. 

40.  Alabama. —  Andrews  v.  Brown,  21  Ala. 
437,  56  Am.  Dec.  252. 

Arkansas.— Ada.ms  v.  Ward,  26  Ark.  135; 
Marlatt  v.  Scantland,  19  Ark.  443. 

California.— McKay  v.  Joy,  70  Cal.  581,  11 
Pac.  832;  People  v.  Hill,  16  Cal.  113;  Gray 
V.  Palmer,  9  Cal.  CI 6. 

Connecticut. —  Filley  v.  Phelps,  18  Conn. 
294. 

Florida.—  Price  v.  Hicks,  14  Fla.  565 ;  Ter- 
ritory V.  Redding,  1  Fla.  279. 

Georgia. —  Gardner  v.  Gumming,  Ga.  Dec.  1. 

Illinois. —  Commercial  Nat.  Bank  v.  Proc- 
tor, 98  111.  558 ;  Miller  v.  Jones,  39  111.  54. 

Indiana. —  Ncedham  v.  Wright,  140  Ind. 
190,  36  N.  E.  510;  Holland  v.  Fuller,  13  Ind. 
195. 

Iowa. —  Starr  v.  Case,  59  Iowa  491,  13 
N.  W.  645. 

Michigan. —  PfelTer  v.  Steincr,  27  Mich. 
537;  Barry  v.  Brigga,  22  Mich.  201. 

Mississippi. —  Robortshnw  v.  Ilanway,  52 
Miss,  713;  Ilanway  v.  Rolwrtshaw,  49  ]\Iiss. 
758;  Scott  V.  Soar'l<'.s,  5  Sm.  &  M.  25. 

Missouri. —  llolnian  v.  Nance,  84  Mo.  674; 
Judy  )'.  St.  Louis  Ico  Mfg.,  etc.,  Co.,  60  Mo. 
App'.  114. 

New  York. —  LocweuHtoin  v.  Tjoewcnstein, 
114  N.  Y.  Apj).  Div.  d,^)  !)!)  N.  Y.  Suppl.  730; 
Roberts  V.  Law,  4  Sandf.  042  j  Hooley  V,  Gievo, 
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the  personal  representative  of  tlie  deceased  of  partnersliip  property  in  possession.*^ 
This  view  still  prevails  in  Louisiana.''^  A  court  of  equity  may  take  from  the  sur- 
viving partner  the  possession  and  control  of  firm  assets,  and  appoint  a  receiver, 
when  confidence  has  been  destroyed  by  the  survivor's  mismanagement,  improper 
conduct,  or  insolvency/'*  Not  only  has  the  surviving  partner  the  right  to  possess 
and  control  the  lirm  property  to  the  exclusion  of  the  representatives  of  the 
deceased  partner,  but  he  has  the  right  to  collect  all  claims  due  the  firm.** 

2.  Disposition  of  Assets  in  General.  The  surviving  partner  has  full  authority 
to  dispose  of  the  partnership  property  in  the  performance  of  firm  contracts  and 
in  winding  up  the  firm's  affairs ;  *^  but  he  is  bound  of  course  to  act  in  good  faith 
and  with  an  eye  single  to  the  advantage  of  the  firm  estate,*^  and  is  not  allowed  to 


9  Daly  104;  Carrere  v.  Spofford,  46  How.  Pr. 
294;  Allen  i;.  Blanchard,  9  Cow.  631;  Murray 
V.  Mumford,  6  Cow.  441 ;  Evans  v.  Evans,  9 
Paige  178;  Egberts  v.  Wood,  3  Paige  517,  24 
Am.  Dec.  236;  Waring  v.  Waring,  1  Redf. 
Surr.  205. 

0/iio.— Enek  v.  Gerding,  67  Ohio  St.  245, 
65  N.  E.  880. 

Pennsylvania. —  Shipe's  Appeal,  114  Pa.  St. 
205,  6  Atl.  103. 

Rhode  Island. —  Hawkins  v.  Capron,  17  R.  I. 
679,  24  Atl.  466. 

J'ea;as.— Gaut  v.  Reed.  24  Tex.  46,  76  Am. 
Dec.  94. 

Utah. —  In  re  Auerbacli,  23  Utah  529,  65 
Pac.  488. 

Vermont. —  Stearns  v.  Houghton,  38  Vt. 
583. 

Washington. —  Dyer  v.  Morse,  10  Wash.  492, 
39  Pac.  138,  28  L.  R.  A.  89. 

United  States. — WickliflFe  v.  Eve,  17  How. 
468,  15  L.  ed.  163;  McCorry  v.  O'Connor,  87 
Fed.  586,  31  C.  C.  A.  114  [affirming  79  Fed. 
861];  BischofFsheim  v.  Baltzer,  20  Fed.  890; 
Kenton  Furnace  R.,  etc.,  Co.  v.  McAlpin,  5 
Fed.  737. 

England.— Fartn.  Act  (1890),  §  43;  Knox 
V.  Gye,  L.  R.  5  H.  L.  656,  42  L.  J.  Ch.  234; 
Taylor  v.  Taylor,  28  L.  T.  Rep.  N.  S.  189. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  514. 

41.  Canfield  v.  Hart,  6  Conn.  180;  Wilson 
V.  Soper,  13  B.  Mon.  (Ky.)  411,  56  Am.  Dec. 
573;  Strathy  v.  Crooks,  2  U.  C.  Q.  B.  51. 
And  see  Adams  v.  Ward,  26  Ark.  135. 

42.  Junek  v.  Hazeau,  11  La.  Ann.  731; 
Shipman  v.  Hickman,  9  Rob.  (La.)  149; 
Notrebe  v.  McKinney,  6  Rob.  (La.)  13; 
Mathison  v.  Field,  3  Rob.  (La.)  44;  Flower 
V.  O'Conner,  7  La.  194;  Simmins  v.  Parker, 
4  Mart.  N.  S.  (La.)  200;  Jones  v.  Thorn,  2 
Mart.  N.  S.  (La.)  463;  Wyer  v.  Winchester, 
2  Mart.  N.  S.  (La.)  69. 

43.  Shad  v.  Fuller,  R.  M.  Charlt.  (Ga.) 
501;  Walker  v.  House,  4  Md.  Ch.  39;  Connor 
V.  Allen,  Harr.  (Mich.)  371;  Evans  v.  Evans, 
9  Paige  (N.  Y.)  178;  Collins  v.  Young,  1 
Macq.  385;  Hartz  V.  Sehrader,  8  Ves.  Jr.  317, 
7  Rev.  Rep.  55,  32  Eng.  Reprint  376. 

44.  Alalama. —  Davis  v.  Sowell,  77  Ala. 
262  (holding  also  that  if  there  are  two  sur- 
viving partners,  payment  to  one  discharges 
the  debtor's  liability  to  the  firm)  ;  Andrews 
V.  Brown,  21  Ala.  437,  56  Am.  Dec.  252. 

Louisiana. —  Cockerham  v.  Bostey,  52  La. 
Ann.  65,  26  So,  814. 


Massachusetts. —  Peters  v.  Davis^  7  Mass. 
257. 

Michigan. —  O'Connell  v.  Schwanabeck,  76 
Mich.  517,  43  N.  W.  599;  Bassett  v.  Miller, 
39  Mich.  133;  Teller  v.  Wetherell,  9  Mich.  464. 

New  York. — Bernard  v.  Wilcox,  2  Johns. 
Cas.  374. 

'North  Carolina. — Rice  v.  Richards,  45  N.  C. 
277,  holding  also  that  payment  to  the  per- 
sonal representative  of  the  deceased  partner 
is  no  defense  to  a  suit  by  the  survivor. 

Pennsylvania. —  Davis  v.  Church,  1  Watts 
&  S.  240;  Wallace  v.  Fitzsimmons,  1  Dall. 
248,  1  L.  ed.  122. 

South  Carolina. —  Younts  v.  Starnes,  42 
S.  C.  22,  19  S.  E.  1011. 

South  Dakota. —  Grether  v.  Smith,  17  S.  D. 
279,  96  N.  W.  93. 

Wisconsin. —  Potter  V.  Stransky,  48  Wis. 
235,  4  N.  W.  95. 

England. —  Dixon  V.  Hamond,  2  B.  &  Aid. 
310;  Kemp  v.  Andrews,  Carth.  170,  3  Lev. 
290;  Martin  v.  Crompe,  1  Ld.  Raym.  340,  2 
Salk.  444. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  514,  514y2. 

45.  Alabama.— Offutt  v.  Scott,  47  Ala.  104. 
Indian,a. —  Harrah  v.  State,  38  Ind.  App. 

495,  76  N.  E.  443,  77  N.  E.  747. 

Massachusetts. —  Shearer  v.  Shearer,  98 
Mass.  107. 

Mississippi. —  Scott  v.  Tupper,  8  Sm.  &  M. 
280. 

Nebraska. —  Bartlett  v.  Smith,  (1901)  95 
N.  W.  661,  5  Nebr.  (Unoff.)  337,  98  N.  W. 
687  (holding  that  a  sole  surviving  partner  in 
possession  of  the  firm  assets  may  do  any  act 
in  the  way  of  settling  firm  debts  which  the 
entire  firm  could  have  done)  ;  Lindner  v. 
Adams  County  Bank,  49  Nebr.  735,  68  N.  W. 
1028. 

New  York. —  Thursby  v.  Lidgerwood,  69 
N.  Y.  19'8,  sale  of  judgment  recovered  by  firm. 

North  Carolina. —  Hodgin  v.  People's  Nat. 
Bank,  128  N.  C.  110,  38  S.  E.  294. 

Tennessee. —  McAlister  v.  Montgomery,  3 
Hayw.  94,  applying  Acts  (1874)  c.  22,  §  6. 

Wisconsin. —  Roys  v.  Vilas,  18  Wis.  169. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  515. 
And  see  the  cases  cited  under  the  sections 
following. 

Indorsement  and  transfer  of  commercial 
paper  see  supra,  VIII,  A,  2. 

46.  Ogden  v.  Astor,  4  Sandf.  (N.  Y.)  311; 
Wiesenfeld  v.  Byrd,  17  S.  C.  106. 
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exercise  this  authority  for  liis  private  advantage.^''  Where,  however,  a  surviving 
partner  executed  a  quitclaim,  in  wiiich  he  w^as  described  as  a  party  of  the  first  part, 
and  conveyed  all  interest  in  the  assets  or  partnersliip  property  of  the  firm,  consist- 
ing of  notes,  judgments,  mortgages,  and  other  evidences  of  debt,  as  vp-ell  as  goods, 
lands,  and  chattels,  v^^ith  all  rights  of  the  surviving  partner  to  make  deeds  and 
other  necessary  instruments  for  the  v^^inding  up  of  the  partnership,  the  instrument 
vpas  construed  as  conveying  only  the  individual  interest  of  the  grantor  in  the 
partnership  assets.^^ 

3.  Mortgaging  Firm  Property,  The  surviving  partner  has  power  to  mortgage 
firm  property  to  secure  firm  debts,*^  or  to  raise  money  with  which  to  pay  firm 
debts,^°  or  to  secure  money  borrowed  by  him  after  his  partner's  death  and  which 
was  used  in  paying  firm  debts.^^ 

4.  Assignment  For  Benefit  of  Creditors.^^  The  great  weight  of  judicial  authority 
is  in  favor  of  the  view  that  the  surviving  partner  can,  in  the  absence  of  statutory 
prohibition,  make  a  valid  assignment  of  firm  assets  for  the  benefit  of  firm  creditors,^ 
and,  in  the  absence  of  statutory  provisions  on  the  subject,  can  validly  prefer  some 
creditors  over  others.^  In  a  few  jurisdictions  a  preferential  assignment  by  the 
surviving  partner  is  held  invalid ;  and  in  others  the  power  to  make  an  assignment 
for  the  benefit  of  creditors  has  been  taken  from  the  surviving  partner  by  statute.^ 

5.  Application  of  Payments  to  or  by  Survivor.  Payments  made  by  the  sur- 
viving partner  to  one  who  is  a  creditor  of  the  old  firm  and  also  of  the  business 
subsequently  conducted  by  the  survivor  will  be  imputed  to  the  earliest  item  of 


47.  Gable  v.  Williams,  59  Md.  46;  Dewey 
V.  Chapin,  156  Mass.  35,  30  N.  E.  223. 

48.  Jackson  v.  Gunton,  218  Pa.  St.  275, 
67  Atl.  467. 

49.  Peru  First  Nat.  Bank  v.  Parsons,  128 
Ind.  147,  27  N.  E.  486;  Bell  v.  Hepworth,  134 
N.  Y.  442,  31  N.  E.  918  [affirming  51  Hun 
616,  4  N.  Y.  Suppl.  823];  In  re  Crane,  4 
Ohio  S.  &  C.  PI.  Dec.  398,  29  Cine.  L.  Bui. 
93;  Bohler  v.  Tappan,  1  Fed.  469,  1  McCrary 
134. 

50.  Courtland  Forging  Co.  v.  Ft.  Wayne 
First  Nat.  Bank,  141  Ind.  518,  40  N.  E.  1070 
(applying  Rev.  St.  (1894)  §§  8123-8127,  and 
Eev.  St.  (1881)  §§  6047-6051,  requiring  sur- 
viving partner  to  file  an  inventory  of  firm 
property  and  give  a  bond)  ;  Port  Gibson  Bank 
V.  Baugh,  9  Sm.  &  M.  (Miss.)  290  (holding, 
hovi^ever,  that  such  mortgage  is  not  binding 
on  the  separate  estate  of  the  deceased  part- 
ner). 

51.  Burchinell  v.  Koon,  25  Colo.  59,  52 
Pac.  1100  [affirming  8  Colo.  App,  463,  46 
Pac.  932]. 

52.  Assignment  by  firm  or  by  partner  in 
general  see  Assignments  Foe  Benefit  of 
Ceeditoks,  4  Cyc.  113. 

53.  Alabama. — Espy  v.  Comer,  80  Ala.  333. 
Kentucky. — Atchison  v.  Jones,  1  S.  W.  40G, 

8  Ky.  L.  Hep.  259. 

Maryland. —  Hiley  v.  Carter,  70  Md.  581,  25 
Atl.  007,  35  Am.  'St.  Rep.  443,  19  L.  R.  A. 
489. 

MinncHota. —  Hanson  v.  Metealf,  40  Minn. 
25,  48  N.  W.  441. 

New  York. —  llayncs  v.  Brooks,  110  N.  Y. 
487,  22  N.  E.  lOH.'i  \  affirming  42  Hun  528]; 
HulcliiHori  (J.  Kiiiilli,  7  I'nige  20. 

J'cnnsi/lvdniii. —  I'^arnuTH'  Bunk  v.  Ritter,  9 
Pa.  CiiH.'  433.  12  Atl.  059. 

HouUi  (Jiirolina. — Wliild  v.  Union  Ins.  Co., 
I  Kott  &  M.  r>r>(\,  9  Am.  Doc.  720. 
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Canada.- —  Davidson  v.  Papps,  28  Grant  CL 
(U.  C.)  91. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  516%.  And  see  Assignments  Foe  Benefit 
OF  Cbeditobs,  4  Cyc.  175. 

54.  Havens,  etc.,  Co.  v.  Harris,  140  Ind. 
387,  39  N.  E.  49;  Durant  v.  Pierson,  124 
N.  Y.  444,  26  N.  E.  1095,  21  Am.  St.  Rep. 
686,  12  L.  R.  A.  146;  Miller  v.  Pierson,  124 
N.  Y.  654,  27  N.  E.  413  [reversing  58  Hun 
190,  605,  11  N.  Y.  Suppl.  842];  Haynes  v. 
Brooks,  116  N.  Y.  487,  22  N.  E.  1083  [affirm- 
ing 42  Hun  528];  Beste  v.  Burger,  110  N.  Y. 
644,  17  N.  E.  734  [affirming  13  Daly  317, 
17  Abb.  N.  Cas.  162] ;  Williams  v.  Whedon, 
109  N.  Y.  333,  16  N.  E.  365,  4  Am.  St.  Rep. 
460  [affirming  39  Hun  98]   (where  it  is  said 
that  the  survivors  do  not  take  the  firm  assets 
as  trustees,  but,  as  survivors,  hold  the  legal 
title  subject  to  such  equitable  rights  as  the 
representatives  of  the  deceased  liave  in  the 
due  application  of  tlie  proceeds,  and  if  the 
assets  are  insufficient  to  pay  the  debts  in 
full,  the  representatives  have  no  interest  in 
tlie  question,  whether  the  assets  shall  be  paid 
to    one    creditor    rather    than    another)  ; 
'Loeschigk  v.  Hatfield,  51  N.  Y.  600  [affirming 
5  Rob.  26,  4  Abb.  Pr.  N.  S.  210,  and  over- 
ruling Loeschigk  r.  Addison,  3  Rob.  331]; 
Egberts  v.  Wood,  3  Paige  (N.  Y.)   517,  24 
Am.  Dec.  236;  Patton  v.  Lcftwicli,  80  Vn. 
421,  10  S.  E.  OHO,  19  Am.  St.  Rep.  902,  0 
L.  R.  A.  509;  Emerson  V.  Sonter,  118  U.  S. 
3,  0  S.  Ct.  9H1.  30  L.  cd.  49.  See  also  Assign- 
ments FoH  Benefit  of  Ceeditoiis,  4  Cyc.  175. 

55.  Salsbury  Elli.son,  7  Colo.  107,  303, 
2  Pile.  !K)0,  3  Pac.  485,  49  Am.  Roj).  347; 
Barcroft  r.  Snodgniss,  1  Coldw.  (Tcnn.)  430. 
See  also  Ahhionments  Fob  Benefit  of  Ceed- 
itoks, 4  (-yc.  175. 

50.  State  v.  Withrow,  141  Mo.  69,  41  S.  W. 
980. 


PARTNERSHIP 


[30  Cyc]  625 


indebtedness,  in  tlie  absence  of  proof  that  thej  were  properly  made  in  the  dis- 
charge of  later  items."  Payments  made  to  tlie  surviving  partner  by  one  v^ho  is 
a  debtor  of  the  old  firm  and  of  the  new  business  conducted  by  the  survivor  will 
likewise  be  imputed  to  the  oldest  item.^^ 

6.  Payment  of  Individual  Debts.  While  the  surviving  partner  holds  the  legal 
title  to  the  firm  assets,  he  has  no  riglit  to  transfer  such  assets  in  payment  of  his 
individual  debts ;  and  a  transferee  who  takes  any  part  of  the  firm  assets  in 
satisfaction  of  or  as  security  for  a  debt  owing  to  him  by  the  surviving  partner 
individually  can  be  charged  as  a  trustee  thereof  at  the  suit  of  firm  creditors,  or 
of  the  representatives  of  tlie  deceased  partner.^" 

C.  Real  Property  of  Firm  — I.  Title  in  Individual.^^  When  real  estate  is 
acquired  by  a  firm,  and  forms  a  part  of  thes  partnership  stock,  it  does  not  matter 
that  the  record  title  is  in  one  of  the  partners.  Equity  will  treat  the  heirs  of  the 
deceased  partner  as  trustees  for  the  survivor  and  tliose  interested  in  tlie  firm 
assets."^  But  one  who  purchases  the  land  for  value  from  the  holder  of  the  legal 
title  and  without  notice  of  the  equitable  interest  therein  can  hold  unencumbered 
by  such  secret  equity.*'^ 

2.  Title,  Possession,  and  Control  of  Survivor.  The  custom  of  merchants  was 
extended  by  English  tribunals,  at  an  early  day,  to  exclude  survivorship  among 
partners,^^  and  to  secure  all  partnership  property,  whether  real  or  personal,  for 
the  purposes  of  the  partnership  in  accordance  with  the  partnership  agreement. 
Nevertheless  the  legal  estate  or  interest  in  partnership  real  estate  devolves  accord- 
ing to  the  nature  and  tenure  thereof  and  according  to  the  general  rules  of  real 
estate  law  applicable  thereto.^^  Equity,  however,  treats  the  surviving  partner 
and  the  heirs  of  the  deceased  partner  as  holding  the  title  after  such  devolution 
in  trust,  so  far  as  necessary,  for  the  persons  beneficially  interested  in  the  land 


57.  Stanwood  v.  Owen,  14  Gray  (Mass.) 
195;  Wiesenfeld  v.  Byrd,  17  S.  C.  106;  Tootle 
r.  Jenkins,  82  Tex.  29,  17  S.  W.  519  (where, 
however,  the  debtor  applied  the  payments  on 
the  debts  of  the  new  business,  and  this  ap- 
plication was  sustained  because  no  evidence 
was  given  to  show  that  the  payments  were 
made  in  whole  or  in  part  from  the  proceeds 
of  the  old  partnership  property)  ;  Clayton's 
Case,  1  Meriv.  572,  15  Eev.  Rep.  161,  35  Eng. 
Reprint  7S1. 

58.  Boyd  v.  Webster,  59  N.  H.  89 ;  Cain  v. 
Dietz,  3  Ohio  Cir.  Ct.  612,  2  Ohio  Cir.  Dec. 
355.  In  Dick  v.  Laird,  7  Fed.  Cas.  No.  3,892, 
5  Cranch  C.  C.  328,  the  payment  was  specifi- 
cally appropriated  to  a  bill  drawn  against  a 
particular  shipment  by  the  survivor,  and  in 
accordance  with  the  usage  of  the  old  firm. 
Such  appropriation  was  sustained  by  the 
court. 

59.  Hutchinson  v.  Smith,  7  Paige  (N.  Y.) 
26;  Knox  V.  Schepler,  2  Hill  (S.  C.)  595; 
Allen  V.  Nashville  Second  Nat.  Bank,  6  Lea 
(Tenn.)  558;  Rogers  v.  Flournoy,  21  Tex. 
Civ.  App.  556,  54  S.  W.  386. 

60.  Hill  V.  Draper,  54  Ark.  395,  15  S.  W. 
1025;  Brown  V.  Watson,  66  Mich.  223,  33 
N.  W.  493. 

61.  Surviving  partner  considered  as  tenant 

where  he  continues  to  occupy  premises  and 
pay  rent  from  month  to  month  see  Landlord 
AND  Tenant,  24  Cvc.  883  note  60. 

62.  See  supra.  III,  E,  2. 

63.  Alabama. —  Little  v,  Snedecor,  52  Ala. 
167;  Houston  v.  Stanton,  11  Ala.  412;  Pugh 
V.  Currie,  5  Ala.  446. 
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California. —  Dupuy  v.  Leavenworth,  17 
Cal.  262. 

Kansas. —  Johnson  v.  Clark,  18  Kan.  157. 

Michigan. —  Way  v.  Stebbins,  47  Mich.  296, 
11  N.  W.  166. 

England. —  English  Partn.  Act  (1890), 
§  20;  Burnand  v.  Nerot,  2  Bligh  N.  S.  215, 
4  Eng.  Reprint  1112,  6  L.  J.  Ch.  0.  S.  81, 
4  Russ.  247,  4  Eng.  Ch.  247,  38  Eng.  Reprint 
798. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  519. 

64.  Hartnett  v.  Stillwell,  121  Ga.  386,  49 
S.  E.  276,  104  Am.  St.  Rep.  151.  See,  gen- 
erally. Vendor  and  Purchaser. 

65.  Lake  v.  Gibson,  1  Eq.  Cas.  Abr.  290, 
21  Eng.  Reprint  1052;  Jeflfereys  v.  Small,  1 
Vern.  Ch.  217,  23  Eng.  Reprint  424. 

66.  English  Partn.  Act  (1890),  §  20  (1). 

67.  Alabama. — Andrews  v.  Brown,  21  Ala. 
437,  56  Am.  Dec.  252. 

Mississippi. —  Robertshaw  v.  Hanway,  52 
Miss.  713. 

New  York. —  Huber  v.  Case,  93  N.  Y.  App. 
Div.  479,  87  N.  Y.  Suppl.  663;  SmitTi  v. 
Cowles,  81  N.  Y.  App.  Div.  328,  81  N.  Y. 
Suppl.  524. 

Tennessee. —  Gaines  v.  Catron,  1  Humphr. 
514;  McAlister  v.  Montgomery,  3  Hayw. 
94. 

England. —  Partn.  Act  (1890),  §  20  (2); 
Custance  v.  Bradshaw,  4  Hare  315,  9  Jur. 
486,  14  L.  J.  Ch.  358,  30  Eng.  Ch.  315,  67 
Eng.  Reprint  669';  In  re  Ryan,  Ir.  R.  3  Eq. 
222;  Elliot  V.  Brown,  3  Swanst.  489  note,  36 
Eng.  Reprint  948. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  520. 
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as  a  part  of  the  partnership  stock.'^  And  tlie  surviving  partner  is  generally 
accorded  tlie  right  of  possession  of  such  land  for  tlic  purposes  of  winding  up  the 
firm's  business.^'-* 

3.  Sale  and  Conveyance.  While  the  surviving  partner  has  power  to  make  a 
valid  contract  for  the  sale  of  partnersliip  realty,  when  such  sale  is  necessary  in  order 
to  pay  firm  debts,  and  may  compel  the  heirs  or  devisees  of  tlie  deceased  partner 
to  join  in  a  conveyance  of  the  property  in  pursuance  of  such  contract,™  he  has 
not  the  power  to  convey  a  perfect  legal  title  to  such  realty  in  his  capacity  as  sur- 
vivor,''^ unless  the  realty  has  been  converted  into  personalty  by  the  partnership 
contract  and  the  will  of  the  deceased  partner,''^  or  unless  the  law  of  the  particular 
jurisdiction  has  given  to  the  surviving  partner  such  power."^  If  a  sale  of  firm 
real  estate  is  made  by  the  survivor  in  payment  of  his  individual  debts,  or  by  a 
separate  judgment  creditor  of  the  survivor,  only  his  individual  interest  therein 
will  passJ*  A  quitclaim  deed  by  a  surviving  partner  of  partnership  realty  con- 
veys only  the  individual  interest  of  the  grantor.''^ 

4.  Subjection  to  Payment  of  Firm  Debts.  When  the  personal  property  of  a 
firm  is  insufilcient  to  pay  its  debts  in  full,  its  realty  can  be  subjected  to  their  pay- 
ment either  upon  application  of  the  surviving  partner,''®  or,  if  he  fails  to  do  his 
duty  or  the  firm  is  insolvent,  upon  application  of  the  firm  creditors.'"  And  if  the 
survivor  has  sold  the  realty  for  full  value,  in  order  to  pay  firm  debts,  the  pur- 
chaser can  compel  the  heirs  or  devisees  of  the  deceased  partner  to  join  with  the 
survivor  in  a  conveyance  thereof.''^     But  the  personal  representative  of  the 


68.  Alabama. —  Lang  v.  Waring,  17  Ala. 
145;  Pugh  V.  Currie,  5  Ala.  446. 

Arkansas. —  French  v.  Vanatta,  83  Ark. 
306,  104  S.  W.  141. 

California. —  Smith  v.  Walker,  38  Cal.  385, 
99  Am.  Dec.  415. 

Kansas. —  Sternberg  v.  Larkin,  58  Kan.  201, 
48  Pac.  861,  37  L.  R.  A.  195. 

Michigan. —  Merritt  v.  Diclcey,  38  Mich.  41. 

Pennsylvania. —  Nimick's  Estate,  179  Pa. 
St.  591,  36  Atl.  350. 

Washington. —  Dyer  v.  Morse,  10  Wash. 
492,  39  Pac.  138,  28  L.  R.  A.  89. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  520. 

69.  Arkansas. — French  v.  Vanatta,  83  Ark. 
306,  104  S.  W.  141. 

Connecticut. —  Robinson  v.  Roberts,  31 
Conn.  145. 

Kansas. —  Sternberg  v.  Larkin,  58  Kan. 
201,  48  Pac.  801,  37  L.  R.  A.  195. 

Louisiana. —  Wyer  v.  Winchester,  2  Mart. 
N.  S.  69. 

United  States. —  Holton  v.  Guinn,  65  Fed. 
450. 

70.  Barton  v.  Lovejoy,  56  Minn.  380,  57 
N.  W.  935,  45  Am.  St.  Rep.  482;  Delmonico 
V.  Oiiilhiume,  2  Sandf.  Ch.  (N.  Y.)  366; 
Tillinghast  v.  Champlin,  4  R.  I.  173,  67  Am. 
Dee.  510;  Pierce  v.  Trigg,  10  Leigh  (Va.) 
400. 

71.  (Icorqia. —  Anderson  V.  Goodwin,  125 
Ga.  603,  54  S.  E.  070. 

Indiana. —  Walling  v.  Rurgoss,  122  Tnd. 
299,  22  N.  E.  419,  23  N.  E.  1076,  7  L.  R.  A. 
481,  holding,  however,  that  hia  conveyance 
piiHHCH  as  ('(luitable  title,  if  made  in  good 
failh  and  for  fair  value. 

Iowa. —  Van  Rtaden  v.  Kline,  04  Iowa  180, 
20  N.  W.  3. 

/ff,7i/itf!/ci/.  —  (Jartnr  i'.  Floxnrr,  02  Ky.  400, 
17  S.  W.  Kf)!,  13  Ky.  \j.  He]).  008;  Gaibraith 
V.  V,<-i\'^'y,  10  R.  Mo'n.  03 J. 
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Minnesota. —  Hanson  v.  Metcalf,  46  Minn. 
25,  48  N.  W.  441 ;  Brown  v.  Morrill,  45  Minn. 
483,  48  N.  W.  328. 

Hew  York. —  Huber  v.  Case,  93  N.  Y.  App. 
Div.  479,  87  N.  Y.  Suppl.  663. 

Virginia. —  Edgar  v.  Donnally,  2  Miinf. 
387. 

Washington. —  Dyer  v.  Morse,  10  Wash. 
492,  39  Pac.  138,  28  L.  R.  A.  89. 

United  States. —  Griffith  v.  Godey,  113  U.  S. 
89,  5  S.  Ct.  383,  28  L.  ed.  934. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  521. 

72.  Davis  v.  Smith,  82  Ala.  198,  2  So.  897. 

73.  Jones  v.  Sharp,  9  Heisk.  (Tenn.)  660; 
Solomon  v.  Fitzgerald,  7  Heisk.  (Tenn.)  552; 
McAlister  v.  Montgomery,  3  Hayw.  (Tenn.) 
94;  Sanborn  v.  Sanborn,  "ll  Grant  Ch.  (U.  C.) 
359. 

74.  Caldwell  v.  Parmer,  56  Ala.  405;  Lang 
V.  Waring,  17  Ala.  145;  Gainesville  First 
Nat.  Bank  v.  Cody,  93  Ga.  127,  19  S.  E. 
831 

75.  Jackson  v.  Gunton,  218  Pa.  St.  275,  67 
Atl.  467. 

76.  Dyer  v.  Clark,  6  Mete.  (Mass.)  562, 
39  Am.  Dec.  697;  Leary  v.  Boggs,  1  N.  Y. 
St.  571;  McCaskill  v.  Lancashire,  83  N.  C. 
393;  Clay  v.  Freeman,  118  U.  S.  97,  6  S.  Ct. 
904,  30  L.  ed.  104;  Shanks  v.  Klein,  104  U.  S. 
18,  20  L.  ed.  635  \_a/firming  14  Fed.  Cas.  No. 
7,870]  ;  Perin  v.  Megibben,  53  Fed.  80,  3 
C.  C.  A.  443.  See  also  French  v.  Vanatta,  83 
Ark.  306,  104  S.  W.  141. 

77.  Murphy  r.  Abranis,  50  Ala.  293;  Hol- 
land V.  Fuller,  13  Ind.  195;  Graves  v.  Hardin, 
55  S.  W.  070,  21  Ky.  L.  Rep.  1499;  Goodburn 
V.  Stevens,  5  Gill  (Md.)  1. 

78.  Andrews  r.  Brown,  21  Ala.  437,  50  Am. 
Dec.  252;  Dupuy  v.  Leavenworth,  17  Cal. 
202 ;  Soutliwesiem  Georgia  Bank  v.  McGar- 
ruh,  120  Ga.  944,  18  S.  E.  393;  Sprague  Mfg. 
Co.  V.  Iloyt,  29  Ji'ed.  421. 
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deceased  partner  cannot  compel  a  sale  of  the  latter's  interest  in  firm  realty,  while 
such  realty  is  needed  to  pay  firm  debts.'''^ 

5.  Rights  of  Heirs,  Devisees,  and  Widow.  If  the  surviving  partner  disposes 
of  firm  realty  in  an  inequitable  and  unauthorized  manner,  the  heirs  or  devisees  of 
the  deceased  partner  will  not  be  compelled  to  join  in  a  conveyance  thereof ; 
and  whatever  remains  of  firm  realty  after  the  debts  of  the  firm  are  paid  and  the 
equities  between  the  partners  adjusted  descends  in  this  country  according  to  the 
rules  of  real  estate  law,  and  vests  in  his  heirs  or  devisees,^^  unless  the  contract  of 
partnership  is  such  as  to  constitute  an  equitable  conversion  of  the  I'ealty  into 
personalty.^^  His  widow  is  entitled  to  dower  in  such  remnant,  but  in  nothing 
beyond  this.^  The  heirs  of  a  deceased  partner  are  not  necessary  or  proper  parties 
to  a  proceeding  by  the  surviving  partners  for  sale  of  the  partnership  property, 
although  part  of  it  was  realty  ;  it  being  converted  to  personalty  by  the  sale,  and  its 
descent  being  according  to  its  character  after  conversion.^  If  the  interest  of 
the  deceased  partner  in  firm  realty  is  duly  sold  by  his  authorized  personal 
representative,  the  proceeds  belong  to  his  estate.^^ 

6.  Rights  Between  Heirs  and  Personal  Representatives.  In  England  partner- 
ship realty  is  treated  as  personal  or  niovable,  and  not  as  real  or  heritable  estate, 
unless  the  contrary  intention  of  the  partners  appears.^"  This  rule  also  obtains  in 
Canada.^^  In  this  country  a  deceased  partner's  share  of  the  surplus  of  the  real 
estate  of  the  copartnership  which  remains  after  paying  the  debts  of  the  firm  and 


79.  McKean  v.  Vick,  108  III.  373;  Cilley  v. 
Huse,  40  N.  H.  358;  Williams  v.  Moore,  62 
N.  C.  211. 

80.  Lang  v.  Waring,  25  Ala.  625,  60  Am. 
Dec.  533. 

81.  Ala'bama. — Abernathy  v.  Moses,  73  Ala. 
381;  Lang  v.  Waring,  25  Ala.  625,  60  Am. 
Dec.  533. 

Illinois. —  Strong  v.  Lord,  107  III.  25. 

Kentucky. —  Hart  v.  Hawkins,  3  Bibb  502, 
6  Am.  Dec.  666. 

Massachusetts. —  Shearer  v.  Shearer,  98 
Mass.  107;  Wilcox  v.  Wilcox,  13  Allen 
252. 

Michigan. —  Oliver  v.  Olmstead,  112  Mich. 
483,  70  N.  W.  1036. 

Mississippi. —  Hanway  v.  Robertshaw,  49 
Miss.  758. 

New  York. —  Matter  of  Wallace,  28  Misc. 
603,  59  N.  Y.  Suppl.  1084. 

North  Carolina.-—  Summey  v.  Patton,  60 
N.  C.  601,  86  Am.  Dec.  451. 

Tennessee. —  Pipsr  v.  Smith,  1  Head  93; 
Yeatman  v.  Woods,  6  Yerg.  20,  27  Am.  Dec. 
452. 

Washington. — Hannegan  v.  Roth,  12  Wash. 
65,  40  Pac.  636. 

United  States. —  Oliver  v.  Piatt,  3  How. 
333,  11  L.  ed.  622  {affirming  19  Fed.  Gas. 
No.  11,116,  3  McLean  27]. 

Canada.— Doe  v.  McLeod,  8  U.  C.  Q.  B. 
344. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  522y2. 

82.  Where  a  partnership,  engaged  in  the 
business  of  contracting  builders,  purchased 
with  firm  funds  vacant  property  and  erected 
thereon  buildings  for  the  purpose  of  sale, 
and  at  the  time  of  the  death  of  one  of  the 
partners  the  partners  held  such  real  estate, 
it  was  held  that  in  the  distribution  of  the 
assets  of  the  firm  the  real  estate  should  be 
treated  as  personalty,  and  the  widow  and 


heirs  of  the  deceased  partner  were  entitled 
to  receive  the  same  as  personalty.  Patrick 
V.  Patrick,  (N.  J.  Ch.  1906)  63  Atl.  848. 

83.  Walling  v.  Burgess,  122  Ind.  299,  22 
N.  E.  419,  23  N.  E.  1076,  7  L.  R.  A.  481 
(where  the  widow  had  received  the  deceased 
partner's  share  of  the  proceeds  and  was 
estopped  from  claiming  dower)  ;  Huston  V. 
Neil,  41  Ind.  504  (where  there  was  no  sur- 
plus and  hence  no  dower)  ;  Dyer  v.  Clark,  5 
Mete.  (Mass.)  562,  39  Am.  Dec.  697;  Wood- 
ward-Holmes Co.  V.  Nudd,  58  Minn.  236,  59 
N.  W.  1010,  49  Am.  St.  Rep.  503,  27  L.  R.  A. 
340;  Hauptmann  v.  Hauptmann,  91  N.  Y. 
App.  Div.  197,  86  N.  Y.  Suppl.  427.  See 
DowEE,  14  Cyc.  903. 

84.  French  v.  Vanatta,  83  Ark.  306,  104 
S.  W.  141. 

85.  Hartnett  V.  Stillwell,  121  Ga.  386,  49 
S.  E.  276,  104  Am.  St.  Rep.  151. 

86.  Waterer  v.  Waterer,  L.  R.  15  Eq.  402, 
21  Wkly.  Rep.  508;  Murtagh  v.  Costello, 
L.  R.  7  Ir.  428 ;  Darby  v.  Darby,  3  Drew.  495, 
2  Jur.  N.  S.  271,  25  L.  J.  Ch.  371,  4  Wldy. 
Rep.  413,  61  Eng.  Reprint  992  (where  it  is 
said  that  the  mere  contract  of  partnership 
without  any  express  stipulation  involves  in 
it  an  implied  contract,  quite  as  stringent  as  if 
it  were  expressed,  that,  at  the  dissolution  of 
the  partnership,  all  the  property  then  belong- 
ing to  the  partnership,  whether  it  be  ordinary 
stock  in  trade,  or  a  leasehold  interest,  or  a  fee 
simple  estate  in  land,  shall  be  sold,  and  the 
net  proceeds,  after  satisfying  all  the  partner- 
ship debts  and  liabilities,  be  divided  among 
the  partners;  and  that  each  partner,  and 
the  representatives  of  any  deceased  partner, 
have  a  right  to  insist  on  this  being  done)  ; 
Houghton  V.  Houghton,  5  Jur.  528,  10  L.  J. 
Ch.  310,  11  Sim.  491,  34  Eng.  Ch.  491,  59 
Eng.  Reprint  963;  Partn.  Act  (1890),  §  22. 

87.  Wylie  v.  Wylie,  4  Grant  Ch.  (U.  C.) 
278. 
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adjusting  all  the  equitable  claims  of  the  different  members  of  tlie  firm,  as  between 
the  heirs  at  law  and  the  personal  rcpi-esentatives  of  the  deceased  partner,  is  to  be 
considered  and  treated  as  real  estate.**** 

D.  Oblig-ations  of  the  Firm —  l.  Liability  of  Surviving  Partner.  Upon  an 
obligation  of  the  firm,  the  surviving  partner  is  liable  to  a  sevei-al  action,  precisely 
as  though  it  were  his  individual  obligation ;  for  tlie  representatives  of  the 
deceased  partner  could  not  be  joined  in  a  suit  at  law  with  the  survivor.*^  Nor  is 
this  liability  of  the  survivor  affected  by  the  creditors  proceeding  against  the  estate 
of  the  deceased  for  the  same  claim. 

2.  Liability  of  Deceased  Partner's  Estate.  Although  a  firm  creditor  cannot 
join  the  personal  representatives  of  the  deceased  partner  with  the  survivor  as 
defendants  in  an  action  at  law,  he  is  entitled  to  enforce  his  claim  against  the 
deceased  partner's  estate,'^  provided  the  claim  is  one  against  the  firm.**    In  most 


88.  Arkansas. —  Coolidge  v.  Burke^  69  Ark. 
237,  62  S,  W.  583. 

Kentucky. —  Lowe  V.  Lowe,  13  Bush  688 
[limiting  Louisville  Bank  v.  Hall,  8  Bush 
672,  to  cases  where  there  is  an  agreement  be- 
tween partners  for  an  out-and-out  conversion 
into  personalty]. 

Massachusetts. —  Wilcox  v.  Wilcox,  13  Al- 
len 252. 

Mississippi. —  Dilworth  v.  Mayfield,  36 
Miss.  40. 

Neio  Jersey. —  Campbell  v.  Campbell,  30 
N.  J.  Eq.  415. 

New  York. —  Duehan  v.  Sumner,  2  Barb. 
Ch.  165,  47  Am.  Dec.  305;  Smith  v.  Jack- 
son, 2  Edw.  28. 

0/iio.— Fisher  v.  Lang,  10  Ohio  Dec.  (Re- 
print) 178,  19  Cine.  L.  BuL  139. 

Pennsylvania. —  Leaf's  Appeal,  105  Pa.  St. 
605;  Foster's  Appeal,  74  Pa.  St.  391,  15 
Am.  Rep.  553;  Barber's  Estate,  3  Pa.  Dist. 
53,  14  Pa.  Co.  Ct.  167;  Rose's  Estate,  6  Pa. 
Co.  Ct.  109 ;  McAvoy's  Estate,  12  Phila.  83. 

Rhode  Island. —  Tillinghast  v.  Champlin,  4 
R.  1.  173,  67  Am.  Dec.  510. 

Tennessee. —  Williamson  v.  Fontain,  7 
Baxt.  212;  Griffey  v.  Northcutt,  5  Heisk. 
746;  Piper  v.  Smith,  1  Head  93. 

United  States. —  Logan  v.  Greenlaw,  25 
Fed.  299. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  523. 

89.  Georgia. —  Ross  V.  Everett,  12  Ga.  30. 
Missouri.— McLea.n  v.  McAllister,  30  Mo. 

App.  107. 

Nebraska. —  Wright  v.  Barton,  34  Nebr. 
776,  52  N.  W.  809. 

New  York. —  Carrere  v.  Spofford,  46  How. 
Pr.  204 ;  Bridge  v.  Swain,  3  Redf.  Surr.  487. 

Pennsylvania. —  Livingston  v.  Cox,  6  Pa. 
St.  360. 

South  Carolina. —  Marvin  v.  McRae,  Rice 
171. 

England. —  Calder  v.  Rutherford,  3  B.  &  B. 
302,  7  Moorn  C.  P.  158,  7  E.  C.  L.  743;  Mar- 
tin I-.  (^rompn,  1  Ld.  Raym.  340,  2  Ralk.  444. 
It  is  Haid  to  bn  Die  jircHont  rule  in  England, 
under  tlie  Jiidicaluio  Acts,  tliat  an  action 
may  he  brought  iigainsl  tlic  Hurviviiig  iiart- 
ner  and  tlic  p<!rHonnl  reprcHCntativcH  of  the 
(Ic('('!iH('(l  f)ar(ricr,  (•x(T'))t  wliere  the  ohligii- 
tion  Ih  purely  joint  in  (Mjuity  as  well  mh  law. 
Lindlcy  I'ar'tii'.  (7l.li  od.)  326  {citing  Cnn. 
Kov.  St.  Ord.  XVI,  IJuIch,  1,  4,  (Wj.  _  Still  tlio 
Burvivor  may  Ixi  Huod  alono.    Piiillips  v.  Al- 
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hambra  Palace  Co.,  [1901]  1  K.  B.  59,  70 
L.  J.  K.  B.  26,  83  L.  T.  Rep.  N.  S.  431,  49 
Wkly.  Rep.  223. 

Canada. — ■  Campbell  v.  Farley,  18  Ont.  Pr. 
97;  Connell  v.  Owen,  4  U.  C.  C.  P.  113. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  524,  525. 

90.  Finnegan  v.  Allen,  60  111.  App.  354; 
Re  Hodgson,  31  Ch.  D.  177,  55  L.  J.  Ch.  241, 
54  L.  T.  Rep.  N.  S.  222,  34  Wkly.  Rep.  127. 

91.  Alabama. —  Claflin  v.  Behr,  89  Ala.  503, 
8  So.  45. 

Arkansas. —  McLain  v.  Carson,  4  Ark.  164, 
37  Am.  Dec.  777. 

Connecticut. —  Camp  v.  Grant,  21  Conn.  41, 
54  Am.  Dec.  321. 

Illinois. —  Henry  v.  Caruthers,  196  111.  136, 
63  N.  E.  629  [affirming  95  111.  App.  582]  ; 
Hayward  v.  Burke,  151  111.  121,  37  N.  E.  846 
[reversing  46  111.  App.  265] ;  Doggett  V.  Dill, 
108  111.  560,  48  Am.  Rep.  565;  Mason  v. 
Tiffany,  45  111.  392;  Mackay  v.  Pulford,  36 
111.  App.  593;  Eads  v.  Mason,  16  111.  App. 
545. 

Indiana. —  Newman  v.  Gates,  165  Ind.  171. 
72  N.  E.  638;  Ransom  v.  Pomeroy,  5  Blackf. 
383. 

Kentucky. —  Maxey  v.  Averill,  2  B.  Mon. 
107. 

Missouri. —  Boatmens  Sav.  Inst.  v.  Mead, 
52  Mo.  543. 

New  York. —  Hamersley  v.  Lambert,  2 
Johns.  Ch.  508. 

Pennsylvania. —  Moore's  Appeal,  34  Pa.  St. 
411;  Creswell  v.  Blank,  3  Grant  320;  Hawk 
V.  Johnson,  3  Pa.  Cas.  511,  6  Atl.  725;  Huber 
V.  Wood,  14  Pa.  Co.  Ct.  13. 

South  Carolina. —  Wilson  v.  McConnell,  9 
Rich.  Eq.  500.  ' 

M^isconsin. —  Martin  V.  Morris,  62  Wis.  418, 
22  N.  W.  525. 

England. —  Brown  v.  Gordon,  16  Beav.  302, 
22  L.  J.  Ch.  05,  1  Wkly.  Rep.  2,  51  Eng.  Re- 
print 795;  Winter  v.  Inncs,  2  Jur.  981,  4 
Myl.  &  C.  101,  18  Eng.  Ch.  101,  41  Eng. 
Reprint  40;  Wilkinson  r.  ITonderson,  2  L.  J. 
Ch.  190,  1  Myl.  &  K.  582,  7  Eng.  Ch.  582,  39 
Eng.  K('print"801. 

See  38  ("!ciit.  Dig.  tit.  "  Partnership,"  §  525. 

92.  Evnns  r.  Superior  Steel  Co.,  114  HI. 
App.  505;  Bngel  v.  Milliu-,  [1903]  2  K.  B. 
212,  8  Com.  Cas.  218,  72  L.  J.  K.  R.  495,  88 
L.  'I'.  Kej).  N.  S.  709;  Kviond  r.  Young,  [18971 
2  Ch.  42],  00  L.  J.  Ch.  737,  77  L.  T.  Rep. 


PARTNERSHIP 


[30  Cye.]  629 


jurisdictions,  however,  the  firm  creditors  do  not  ^\^xq  pari  jpassu  with  the  sepa- 
rate creditors  in  the  separate  estate  of  the  deceased,^^  unless  there  is  no  hving  sol- 
vent partner  and  no  firm  property.^'*  But  they  are  entitled  to  priority  over 
separate  creditors  in  the  deceased  partner's  share  of  the  firm  assets.**^  The  time 
for  presenting  a  claim  by  a  firm  creditor  against  the  deceased's  estate  is  not  ordi- 
narily limited  by  the  statutory  provisions  which  govern  the  presentation  of 
claims  by  individual  creditors."" 

E.  Rig"hts  and  Liabilities  of  Survivor  as  to  Estate  of  Deceased  — 
1.  Rights  in  General.  The  survivor  is  entitled  to  the  possession  of  the  firm  assets 
for  the  purpose  of  converting  them  into  cash,  paying  its  debts,  and  winding  up 
the  firm's  affairs  ;  but  not  for  the  purpose  of  appropriating  them  to  the  pay- 
ment of  individual  debts."^  In  England,  and  in  some  of  our  states,  the  survivor 
is  not  deemed  a  trustee  for  the  estate  of  the  deceased  ; while  other  courts  treat 
him  as  in  some  sense  at  least  a  trustee  for  the  estate.^ 

2.  Recovery  by  Survivor  For  Improvements.  If  improvements  are  made  in 
good  faith  in  winding  up  the  firm's  afiiairs,  the  survivor  is  generally  allowed  reim- 
bursement from  the  firm's  assets ;  and,  if  these  are  insufficient,  he  is  entitled  to 
contribution  from  the  deceased  partner's  estate.'^ 

3.  Recovering  Funds  Misapplied  by  Deceased  or  His  Representatives.  The  sur- 
viving partner  is  entitled  to  recover  from  the  estate  of  the  deceased  moneys  col- 
lected and  misapplied  by  the  deceased  or  by  his  representatives.^    He  may  also  fol- 


N.  S.  50,  46  Wkly.  Rep.  139;  Stoeken  v. 
Dawson,  9  Beav.  239,  50  Eng.  Reprint  335 
[affirmed  in  17  L.  J.  Ch.  282].  In  these 
cases  the  obligation  was  held  to  be  that  of 
the  continuing  partner  and  not  of  the  firm 
of  which  deceased  was  a  partner. 

93.  Alabama. —  Bridge  v.  McCullough,  27 
Ala.  661. 

Connecticut. — -  Camp  V.  Grant,  21  Conn.  41, 
54  Am.  Dec.  321. 

Kentucky. —  Spratt  v.  Richmond  First  Nat. 
Bank,  84  Kv.  85,  7  Ky.  L.  Rep.  791,  apply- 
ing Gen.  St.'c.  39,  art.  2,  §§  33,  34. 

Mississippi.— DsLUgren  v.  Duncan,  7  Sm. 
&  M.  280;  Arnold  v.  Hamer,  Freem.  509. 

Vermont. —  Barton  Nat.  Bank  v.  Atkins, 
72  Vt.  33,  47  Atl.  176,  holding,  however,  that 
the  firm  creditor  is  entitled  to  share  pari 
passu  on  a  claim  for  whatever  balance  is  un- 
paid by  the  firm  estate. 

England. —  Ex  p.  Dear,  1  Ch.  D.  514,  45 
L.  J.  Bankr.  22,  34  L.  T.  Rep.  N.  S.  631,  24 
Wkly.  Rep.  525 ;  Ridgway  v.  Clare,  19  Beav. 
Ill,  52  Eng.  Reprint  291;  Lodge  v.  Pritch- 
ard,  1  De  G.  J.  &  S.  610,  32  L.  J.  Ch.  775,  11 
Wkly.  Rep.  1086,  9  L.  T.  Rep.  N.  S.  107,  2 
New  Rep.  537,  66  Eng.  Ch.  474,  46  Eng.  Re- 
print 242;  Whittingstall  v.  Grover,  55  L.  T. 
Rep.  N.  S.  213,  35  Wkly.  Rep.  4;  Lee  v. 
Flood,  2  Wldy.  Rep.  26.  If  the  estate  of 
the  deceased  partner  is  compelled  to  pay 
firm  debts,  it  is  entitled  to  be  indemnified 
therefor  from  the  firm  assets.  Re  Daniel,  75 
L.  T.  Rep.  N.  S.  143,  3  Manson  312. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  525,  528. 

94.  Sparhawk  f.  Russell,  10  Mete.  (Mass.) 
305. 

95.  Pilcher's  Succession,  39  La.  Ann.  362, 
1  So.  929;  Banks  v.  Steele,  27  Nebr.  138,  42 
N.  W.  883. 

96.  California. —  Corson  v.  Berson,  86  Cal. 
433,  25  Pac.  7. 


Florida. —  Fillyau  v.  Laverty,  3  Fla.  72, 
where  the  same  limitation  is  enforced  against 
a  firm  debt  as  against  an  individual  debt. 

Mississippi. —  Nagle  v.  Ball,  71  Miss.  330, 
13  So.  929. 

Missouri. — Denny  v.  Turner,  2  Mo.  App.  52. 

Virginia. —  Sale  v.  Dishman,  3  Leigh  548. 

United  States. —  Pendleton  v.  Phelps,  19 
Fed.  Cas.  No.  10,923,  4  Day  (Conn.)  476. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  526. 

97.  Huggins  v.  Huggins,  117  Ga.  151,  43 
S.  E.  759 ;  Dyas  v.  O'Neil,  3  Ohio  S.  &  C.  PI. 
Dec.  309,  2  Ohio  N.  P.  81;  Levy  v.  Archen- 
bold,  (Tex.  Civ.  App.  1898)  44  S.  W.  46; 
In  re  Clough,  31  Ch.  D.  324,  55  L.  J.  Ch.  77, 
53  L.  T.  Rep.  N.  S.  716,  34  Wkly.  Rep.  96; 
Kerrison  v.  Reddington,  11  Ir.  Eq.  451.  See 
supra,  VIII,  C,  2,  3. 

98.  Jones  v.  Dulaney,  86  S.  W.  547,  977,  27 
Ky.  L.  Rep.  702,  810. 

99.  Mulherin  v.  Rice,  106  Ga.  810,  32 
S.  E.  865;  Knox  v.  Gye,  L.  R.  5  H.  L.  656, 
42  L.  J.  Ch.  234;  Chambers  v.  Howell,  11 
Beav.  6,  12  Jur.  905,  50  Eng.  Reprint  718; 
English  Partn.  Act  (1890),  §  43. 

1.  Galbraith  v.  Tracy,  153  III.  54,  38  N.  E. 
937,  46  Am.  St.  Rep.  867,  28  L.  R.  A.  129; 
Jones  V.  Dulaney,  86  S.  W.  547,  977,  27  Ky. 
L.  Rep.  702,  810  (declaring  him  to  be  the 
trustee  of  an  express  trust)  ;  Milam  v.  Hill, 
29  Tex.  Civ.  App.  573,  69  S.  W.  447 ;  Tennant 
V.  Dunlop,  97  Va.  234,  33  S.  E.  620.  In 
Heffron  v.  Knickerbocker,  57  111.  App.  336, 
it  is  declared  that  the  representative  of  a 
deceased  partner  may  buy  in  firm  property, 
at  a  master's  sale,  for  the  use  of  the  deceased 
partner's  estate. 

2.  Tillotson  v.  Tillotson,  34  Conn.  335; 
Beck  V.  Thompson,  22  Nev.  109,  36  Pac.  562. 

3.  Price  v.  Hicks,  14  Fla.  565;  Bradley  v. 
Brigham_,  144  Mass.  181,  10  N.  E.  793  (where 
the  survivor  was  allowed  to  recover  his  share 
only  of  the  proceeds  of  bonds  owned  by  the 
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low  the  property  into  wliicli  such  funds  have  been  changed,  provided  they  can  be 
clearly  ascertained,  traced,  and  identified,  and  the  rights  of  oona  fide  purchasers 
for  value  do  not  intervene.'' 

4.  Recovery  of  Debts  Due  Firm  by  Deceased  Partner.  In  v^inding  up  the 
firm's  affairs,  the  survivor  is  entitled  to  collect  from  the  estate  of  tljc  deceased 
partner  any  debt  owing  by  the  deceased  to  the  firm.'*  He  is  also  entitled  to  retain 
the  firm  assets  to  the  extent  necessary  to  satisfy  any  indebtedness  of  the  deceased 
to  the  firm,  or  to  himself  as  the  creditor  partner.® 

5.  Reimbursement  For  Payments.  When  the  surviving  partner,  applying  the 
firm  assets,  is  compelled  to  pay  firm  debts,  he  is  entitled  to  reimbursement  from 
the  deceased  partner's  estate  to  the  extent  of  that  partner's  share  of  the  losses.''' 

6.  SURVIVOR'S  Liabilities.  The  liabilities  of  the  surviving  partner  are  measured 
by  his  duties.  Accordingly  he  is  answerable  for  any  depreciation  in  the  value  of 
the  firm's  assets,  or  for  any  loss  thereof,  which  is  due  to  his  failure  to  wind  up 
the  firm's  affairs  with  due  diligence  and  skill.^  If  he  uses  the  assets  for  his  per- 
sonal benefit  or  in  a  manner  not  legally  authorized  he  does  so  at  his  risk  ;^  and  if 
he  makes  a  profit  from  their  unauthorized  use,  the  representative  of  the  deceased 


firm,  but  sold  by  the  executor  of  the  deceased 
partner,  and  it  was  held  that,  if  the  executor 
committed  a  tort  in  so  selling  them,  he  must 
answer  personally  therefor)  ;  In  re  Miller, 
157  Pa.  St.  224,  27  Atl.  698;  Alexander  v. 
Coulter,  2  Serg.  &  R.  (Pa.)  494  (holding 
that  by  wrongfully  collecting  some  of  the 
firm  debts,  the  executors  do  not  make  them- 
selves answerable  for  all  of  the  debts ) . 

4.  Holmes  v.  Gilman,  138  N.  Y.  369,  34 
N.  E.  205,  34  Am.  St.  Eep.  463,  20  L.  R.  A. 
566  Irevcrsing  64  Hun  227,  19  N.  Y.  Suppl. 
151,  and  affirming  18  N.  Y.  Suppl.  56]. 

5.  Painter  v.  Painter,  68  Cal.  395,  9  Pac. 
450  (applying  Code  Civ.  Proc.  §  1585,  which 
requires  the  survivor  to  ascertain  if  the 
partnership  assets  will  pay  the  partnership 
debts  before  taking  a  dividend  from  the  de- 
ceased partner's  separate  estate)  ;  Bird  v. 
Bird,  77  Me.  499,  1  Atl.  455;  McCormick's 
Appeal,  55  Pa.  St.  252  (limiting  the  sur- 
vivor's claim  to  one  half  of  the  balance  due 
from  the  deceased  to  the  firm,  on  the  ground 
that  the  remaining  one  half  belonged  to  the 
deceased ) . 

6.  Painter  v.  Painter,  (Cal.  1894)  36  Pac. 
865;  In  re  Morris,  L.  E.  10  Ch.  08,  44  L.  J. 
Ch.  178,  31  L.  T.  Rep.  N.  S.  491,  23  Wkly. 
Eep.  120. 

7.  Indiana. —  Olleman  v.  Eeagan,  28  Ind. 
109. 

Massachuseils. —  Goldtliwait  v.  Day,  149 
Mass.  185,  21  N.  E.  350  (holding  the  claim 
not  barred  by  Pub.  St.  c.  136,  §  9)  ;  Willey 
V.  Thompson,  0  Mate.  329. 

Michigan. —  Wheeler  v.  Arnold,  30  Mich. 
304. 

I'enmylvania. —  Tlanna  v.  Wray,  77  Pa.  St. 
27;  Moi'st'H  Appeal,  74  Pa.  St.  160;  Kicliiird's 
Estate,  1  Woodw.  3(!2;  Scott's  Estate,  25 
J'ittsb.  Log.  J.  N.  S.  475. 

Enqland. —  Eidgway  v.  Clare,  19  Bcav.  Ill, 
52  Kng.  Eci)riiit  29l  ;  Re  Diuiicl,  75  L.  T. 
Rep.  N.  S.  M.'!,  3  Miuison  312. 

danada. —  /;/  re,  \Uu>y,  21  Otit.  Ajip.  500. 

Sen    38    Cent.    Dig.    tit.    "  I'iu  t  lUTsliip," 

8.  lllinfiiH.-—  Maynard  V.  Ricliards,  100  111. 
I  VIII,  E,  8] 


466,  46  N.  E.  1138,  57  Am.  St.  Rep.  145  [.af- 
firming 61  111.  App.  336] ;  Miller  v.  Jones, 
39  111.  54. 

Kentucky.— SwuSori  v.  White,  89  S.  W. 
129,  28  Ky.  L.  Eep.  119,  not  liable  for  loss 
of  logs,  through  no  fault  of  his,  while  being 
driven  in  a  stream. 

Louisiana. —  Cockerham  v.  Bosley,  52  La. 
Ann.  65,  26  So.  814;  Netter  v.  Herman,  26 
La.  Ann.  458;  Wilder's  Succession,  21  La. 
Ann.  371,  where  the  survivor  was  held  liable 
to  account  to  the  estate  of  the  deceased,  in 
lawful  money,  although  he  had  collected  de- 
mands in  Confederate  money. 

Maryland. —  Baker  v.  Baltimore  Safe  De- 
posit, etc.,  Co.,  90  Md.  744,  45  Atl.  1028,  78 
Am.  St.  Eep.  463,  where,  however,  the  sur- 
vivor was  not  liable,  because  by  the  part- 
nership articles  the  capital  belonged,  not  to 
the  firm,  but  to  the  deceased  partner. 

Michigan. —  Bundy  v.  Youmans,  44  Mich. 
376,  6  N.  W.  851;  Heath  v.  Waters,  40  Mich. 
457. 

Pennsylvania. —  Stanhope  v.  Suplee,  2 
Brewst.  455. 

Tennessee. —  Condon  v.  Callahan,  115  Tenn. 
285,  89  S.  W.  400,  112  Am.  St.  Eep.  833,  1 
L.  E.  A.  N.  S.  643,  not  liable  for  interest 
on  moneys  deposited  to  credit  of  firm's  ac- 
count, pending  settlement. 

Texas. —  Gresham  v,  Harcourt,  93  Tex. 
149,  53  S.  W.  1019  [reversing  (Civ.  App. 
1899)  50  S.  W.  1058]. 

England.— ll\mi2Y  v.  Dowling,  [1893]  3 
Ch.  212,  02  L.  J.  Ch.  617,  68  L.  T.  Eep.  N.  S. 
780,  2  Eeports  60S,  A'2  Wkly.  Eep.  107;  Mar- 
joram V.  Saundeford,  Eoni.  Cas.  110. 

Canada. —  In  re  Wcntworth,  etc.,  Surrogate 
Ct.,  44  U.  C.  Q.  B.  207. 

See  38  Cent.  m<r.  tit.  "  Partnership,"  §  533. 

9.  Morgan  r.  Morgan,  68  Ala.  80;  Fitz 
V.  Ecichard,  20  La.  Ann.  549;  Bauchie  r. 
Sniylic,  104  N.  Y.  Ap)).  Div.  513,  03  N.  Y. 
Sup])l.  709  (tlio  relation  of  tlio  survivor  to 
the  estate  of  the  dcrcascd  involves  trust,  and 
coiindi'iico  of  the  highest  charMctor)  ;  llib- 
bord  r.  Unbbard,  211  Pa.  St.  331,  338,  00 
At-I.  1)11,  913. 
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partner  can  compel  him  to  account  for  tlie  deceased's  ratable  sliare  thereof.'"  If 
the  representative  of  tlie  deceased  partner  is  compelled  to  pay  firm  debts  he  is 
entitled  to  call  upon  the  surviving  partner  for  contribution ; and  if  tlie  latter 
makes  a  voliintarj  conveyance  of  his  property,  it  may  be  set  aside  as  fraudulent 
against  the  deceased  partner's  representatives.'^ 

F.  Supvivop  as  Executor  op  Administratop  of  Deceased  Paptnep  — 
1.  Collection  and  Management  of  Estate.  When  the  surviving  partner  is  also  the 
personal  representative  of  the  deceased,  he  acts  in  a  dual  cajxicity.  As  survivor, 
he  is  entitUxl  and  legally  bound  to  convert  the  assets  of  the  firm  into  cash,  and  to 
receive,  hold,  and  distribute  the  proceeds.'^  In  such  capacity,  however,  he  has  no 
right  to  sell  the  separate  property  of  the  deceased  for  the  payment  of  tirm  debts,'* 
nor  to  apply  the  separate  assets  to  such  payment,'^  although  he  is  entitled  to  call 
upon  such  estate  for  contribution  in  case  the  tirm  assets  have  proved  insufficient 
to  pay  the  debts  and  he  has  paid  them,"^  unless  he  is  barred  by  laches.''''  But  he 
cannot  lawfully  apply  the  assets  of  the  separate  estate  to  tirm  debts,  save  in  such 
or  in  similar  circumstances  ;  '^  and  certainly  he  cannot  apply  them  to  the  payment 
of  debts  for  which  he  has  become  primarily  liable.'^  On  the  other  hand  it  is  his 
duty  as  survivor  to  collect  the  decedent's  share  in  the  partnership  and  turn  this 
over  to  the  separate  estate  of  the  deceased.^ 

2.  Contracts  Between  Survivor  and  Executor.  The  same  person  cannot 
enter  into  an  agreement  between  himself  as  surviving  partner  and  himself  as  the 
personal  representative  of  the  deceased.^'  Accordingly  a  sale  by  himself  in  one 
capacity  to  himself  in  the  other  is  voidable,  unless  it  is  permitted  by  statute.^^ 


10.  California. —  Painter  v.  Painter,  (1901) 
65  Pae.  135. 

Illinois. —  Oliver  v.  Forrester,  96  111.  315 
[7-eversing  1  111.  App.  259] ;  Diversey  v. 
Johnson,  93  111.  547. 

loiva. —  Young  v.  Scoville,  99  Iowa  177,  68 
N.  W.  670. 

Missouri. —  Roberts  v.  Hendrickson,  75  Mo. 
App.  484. 

E n gla7id.— Tartn.  Act  (1890),  §  29  (2); 
Booth  V.  Parkes,  Beatty  444. 

11.  Hill  V.  Huston,  15  Gratt.  (Va.)  350. 

12.  Alston  V.  Rowles,  13  Fla.  117. 

13.  Kentucky. —  Pearson  v.  Keedy,  6  B. 
Mon.  128,  43  Am.  Dec.  160,  holding  also  that 
the  sureties  on  his  bond  as  administrator  of 
deceased  are  not  liable  for  his  disposition  of 
firm  assets  in  his  capacity  as  survivor. 

Neic  York. —  Beste  v.  Burger,  110  N.  Y. 
644,  17  N.  E.  734  laffirming  13  Daly  317,  17 
Abb.  N.  Gas.  162]  ;  Matter  of  Thieriot,  117 
N.  Y.  App.  Div.  686,  102  N.  Y.  Suppl.  952 
(holding  that  where  the  will  of  a  partner 
made  the  other  partner  executrix,  and  pro- 
vided that  she  should  exercise  the  controlling 
interest  in  the  management  and  direction  of 
the  business,  and  should  control  and  dispose 
of  the  same,  such  executrix,  while  prosecuting 
the  business  of  closing  up  the  estate,  so  far 
as  concerned  the  partnership,  and  in  paying 
the  debts  thereof,  etc.,  could  not  be  inter- 
fered with  on  the  theory  that  she  had  so 
conducted  herself  as  to  justify  her  removal 
as  testamentary  trustee,  as  her  right  to  so 
manage  the  estate  was  a  right  possessed  by 
her  as  surviving  partner,  irrespective  of  the 
will)  ;  Clausen  v.  Puvogel,  114  N.  Y.  App. 
Div.  455,  100  N.  Y.  Suppl.  49. 

O^iio.— Kreis  v.  Gorton,  23  Ohio  St.  468. 

Oregon. —  Palicio  v.  Eigne,  15  Oreg.  142, 
13  Pae.  765. 


England. —  In  re  Morris,  L.  R.  10  Ch.  68, 
44  L.  J.  Ch.  178,  31  L.  T.  Rep.  N.  S.  491,  23 
Wkly.  Rep.  120;  Way  i:  Bassett,  5  Hare  55, 
10  Jur.  89,  15  L.  J.  Ch.  1,  26  Eng.  Ch.  55, 
67  Eng.  Reprint  825,  holding  that  acts  which 
the  survivor  was  bound  to  do  in  that  capacity 
are  not  presumed  to  have  been  done  in  the 
capacity  of  executor. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  536. 

14.  Boyle  i;.  Boyle,  4  B.  Mon.  (Ky.)  570. 

15.  Gee  v.  Humphries,  49  S.  C.  253,  27 
S.  E.  101. 

16.  Mead  v.  Byington,  10  Vt.  116.  See 
Boyle  V.  Boyle,  4  B.  Mon.  (Ky.)  570,  holding 
that  where  there  are  sufficient  partnership 
funds  to  pay  the  firm  debts  the  surviving 
partner,  acting  as  administrator  of  the  de- 
ceased partner,  cannot  sell  personal  property 
belonging  to  the  decedent's  estate  to  pay 
firm  debts;  but  where  there  are  no  partner- 
ship funds,  the  surviving  partner  acting  as 
such  administrator  may  sell  such  property  to 
pay  one  half  of  the  partnership  debts,  or  the 
whole  of  such  debts  in  case  he  himself  is  in- 
solvent. 

17.  Hardisty  V.  Hardisty,  77  Md.  179,  26 
Atl.  322;  In  re  De  Coursey,  211  Pa.  St.  92,  60 
Atl.  490. 

18.  Shelly  v.  Hiatt,  52  N.  C.  509. 

19.  Matter  of  Mertens,  39  Misc.  (N.  Y.) 
512,  80  N".  Y.  Suppl.  376. 

20.  Woodruff's  Estate,  Tuck.  Surr.  (N.  Y.) 
1 ;  In  re  Dair,  Ohio  Prob.  233 ;  Grant  v.  Mc- 
Kinney,  36  Tex.  62;  Rowell  v.  Rowell,  122 
Wis.  1,  99  N.  W.  473. 

21.  Leavitt's  Estate,  20  N.  Y.  Suppl.  58, 
28  Abb.  N.  Cas.  457 ;  Egan  v.  Wirth,  26  R.  I. 
363,  58  Atl.  987. 

22.  Nelson  v.  Hayner,  66  111.  487;  Den- 
holm  V.  McKay,  148  Mass.  434,  19  N.  E. 
651,  12  Am.  St.  Rep.  574;  Bauchle  v.  Smylie, 
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In  Louisiana  by  statute  a  surviving  partner,  who  is  administrator  of  the  deceased 
partner's  succession,  may  purcliase  at  a  succession  sale  of  his  effects.^^ 

3.  Allowance  to  Widow.  Until  firm  debts  ai-e  paid,  the  widow  of  the 
deceased  has  no  right  to  an  allowance  from  the  personal  assets  of  the  firm ;  and 
if  the  survivor,  being  also  administrator  of  the  deceased  partner's  estate,  makes 
such  an  allowance,  he  is  guilty  of  a  misappropriation  of  firm  assets.^  This,  liow- 
ever,  does  not  apply  to  payments  made  to  the  widow  pursuant  to  provisions  in 
the  partnership  articles.^'' 

4.  Accounting  and  Settlement.  The  survivor  should  account  to  the  estate  of 
the  deceased  partner  for  the  latter's  share  in  firm  assets,  and  if  he  fails  to  do  so  lie 
may  be  forced  to  an  accounting  by  application  to  the  proper  court.^''  In  such  pro- 
ceeding he  will  be  required  to  account  for  the  fair  valuation  of  the  share  at  the 
deceased  partner's  death.^''  As  a  rule  he  will  not  be  allowed  a  compensation  for 
settling  the  firm's  affairs  ;  ^  and  if  he  misappropriates  the  share,  he  may  be  charge- 
able with  compound  interest  tliereon,^^  or  with  the  profits  realized  from  such  use.^ 


104  N.  Y.  App.  Div.  513,  93  N.  Y.  Suppl. 
709;  Gee  v.  Humphries,  49  S.  C.  253,  27 
S.  E.  101.  In  Hart  r,.  Hart,  31  W.  Va.  688, 
8  S.  E.  562,  the  survivor  had  taken  certain 
firm  property  at  the  highest  bid  offered  at 
public  sale,  and  was  held  chargeable  with  that 
price. 

23.  Savage  v.  Williams,  15  La.  Ann.  250, 
applying  Laws  (1854),  p.  155.  And  see 
Carter  Xi.  McManus,  15  La.  Ann.  641. 

24.  Sellers  v.  Shore,  89  Ga.  416,  15  S.  E. 
494;  Julian  v.  Wrightsman,  73  Mo.  569; 
Miller  v.  Berry,  19  S.  D.  625,  104  N.  W.  311. 

25.  McClean  v.  Kennard,  L.  R.  9  Ch.  336, 
43  L.  J.  Ch.  323,  30  L.  T.  Rep.  N.  S.  186,  22 
Wkly.  Rep.  382;  Johnston  v.  Moore,  4  Jur. 
N.  S.  356,  27  L.  J.  Ch.  453,  6  Wkly.  Rep. 
490. 

26.  Alabama. —  Vincent  v.  Martin,  79  Ala. 
540,  holding  also  that  the  fact  that  he  has 
settled  with  the  widow  of  the  deceased  will 
not  save  him  from  the  necessity  of  account- 
ing, if  a  bill  is  filed  therefor  by  creditors  of 
the  deceased. 

Kentuclcy. —  Raison  v.  Williams,  42  S.  W. 
1108,  19  Ky.  L.  Rep.  1142. 

Massachusetts. —  Leland  v.  Newton,  102 
Mass.  350,  where  the  survivor,  who  was  also 
administrator  of  the  deceased  partner's  es- 
tate, was  compelled  to  account  in  the  probate 
court. 

Mississipj)i. —  Stewart  v.  Burkhalter,  28 
Miss.  390. 

JVew  York. —  Matter  of  Mertens,  39  Misc. 
512,  80  N.  Y.  Suppl.  370;  Matter  of  Dum- 
mott,  38  Misc.  477,77  N.  Y.  Suppl.  1118,  hold- 
ing that  ho  must  settle  liis  accounts  in  the 
Burrogato  court.  See  also  Clausen  v.  Puvogel, 
114  N.  Y.  App.  Div.  455,  100  N.  Y.  Suppl. 
4!),  holding  that  where  a  surviving  partner, 
who  had  without  authority  continued  to  con- 
duct the  firm  business,  was  re(]uirod  to  ac- 
count, ho  was  proj)(u']y  charg(Ml  with  the 
amount  of  ccrlain  cluH'ks  which  ho  was  un- 
able to  jirovo  had  been  used  for  the  firm  busi- 
nt'HH. 

Rhode  /Nland.—  y.fran  v.  Wirth,  20  R.  I. 
3(i:!.  fjS  All.  !)'S7. 

(Uinada. —  Mack  v.  IVlactk,  20  Nova  Scotia 
24  {affirmed  in  23  C!an.  Bup.  Ct.  146]. 
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See  38  Cent.  Dig.  tit.  "  Partnership,"  §  539. 

Compare  Hutton  v.  Laws,  55  Iowa  710,  8 
N.  W.  642,  holding  that  the  surviving  mem- 
ber of  a  partnership  cannot  be  held  to  ac- 
count to  the  heirs  of  his  deceased  partner 
while  the  estate  of  such  deceased  partner  is 
in  probate,  although  he  is  himself  the  ad- 
ministrator; the  remedy  of  the  heirs,  if  not 
satisfied  with  his  action,  being  to  make  ap- 
plication for  his  removal  and  the  appoint- 
ment of  a  new  administrator. 

27.  Broughton  v.  Broughton,  44  L.  J.  Ch. 
526,  23  Wkly.  Rep.  770. 

28.  Clausen  v.  Puvogel,  114  N.  Y.  App.  Div. 
455,  100  N.  Y.  Suppl.  49;  Matter  of  Harris, 
4  Dem.  Surr.  (N.  Y.)  403;  Pickens'  Estate, 
14  Wkly.  Notes  Cas.  (Pa.)  407;  MacDonald 
V.  Richardson,  1  Giffard  81,  5  Jur.  N.  S.  9, 
10  L.  T.  Rep.  N.  S.  166,  65  Eng.  Reprint 
833;  English  Partn.  Act  (1890),  §  24  (0). 
See  infra,  VIII,  I,  2.  Where  a  surviving 
partner,  who  during  the  continuance  of  the 
partnership  had  been  entitled  to  draw  a  cer- 
tain weekly  salary  for  his  services  in  manag- 
ing the  business,  continued  to  conduct 
the  business  after  the  death  of  the  other 
partner,  and  continued  to  draw  the  salary, 
but  neither  the  co-administratrix  nor  next  of 
kin  of  the  deceased  partner  objected  to  the 
continuance  of  the  business,  and  it  did  not 
appear  that  they  consented  that  the  sur- 
viving partner  might  continue  to  draw  the 
salary,  it  was  held  that,  on  settlement  of  the 
accounts  of  the  surviving  ])artner  as  adminis- 
trator of  the  deceased  partner,  the  surviving 
partner  was  properly  charged  with  the 
amount  withdrawn  by  him  as  salary.  Clausen 
V.  ]''uvogel,  svpra. 

Interest  on  salary  improperly  withdrawn. 
—  ]3ut  where  a  surviving  partner  who  car- 
ried on  the  business  for  some  time  was  re- 
quired to  account  for  the  profits  thereof,  it 
^^•as  hold  that  ho  was  not  cliargcable  in  such 
case  with  interest  on  ixmoiuits  iin]>roi)erly 
withdrawn  bv  him  as  salary.  Clausen  v. 
Puvogel,  114  "N.  Y.  App.  Div.  455,  100  N.  Y. 
Supi)l.  49. 

29.  Hannahs  v.  Ilaunnlis,  08  N.  V.  010. 

30.  Rowcll  V.  Rowcll,  122  Wis.  1,  99  N.  W. 
473. 
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G.  Statutory  Paptnership  Administratops — l.  In  General.  In  some 
states  it  is  provided  by  statute  that  the  surviving  partner  shall  not  exercise  his 
common-law  functions  as  survivor,  until  lie  has  given  a  bond  or  complied  with 
other  specified  requirements.^^  Such  statutes  generally  preclude  the  settlement 
of  such  estates  in  any  otlier  manner.^^ 

2.  Collection  and  Allowance  of  Claims  and  Accounting.  The  powers  of  the 
statutory  administrator  in  collecting  lirm  debts  and  managing  the  lii'm  affairs,^ 
as  well  as  in  allowing,  refusing,  and  paying  claims,^  are  prescribed  with  consider- 
able particularity.    He  is  also  subject  to  an  accounting  in  a  specified  court.^ 

'i 

34.  Easton  v.  Courtwright,  84  Mo.  27; 
State  V.  Shacklett,  73  Mo.  App.  2G5  (applying 
Eev.  St.  (1889)  §  64);  Collier  v.  Cairns, 
6  Mo.  App.  188.  The  surviving  partner 
of  a  commercial  partnership  liquidating 
its  affairs  is  without  authority  to  admit 
the  correctness  of  debts  alleged  to  be  due  by 
the  deceased  individually,  or  pay  them  out 
of  the  partnership  funds,  and  the  widow  of 
the  deceased  partner  and  his  succession  can- 
not be  called  on  to  litigate  such  claims  in 
the  liquidation  proceedings.  In  re  Curlee,  113 
La.  563,  43  So.  165.  Where  partners  exe- 
cuted a  trust  deed,  the  surviving  partner  and 
his  wife  and  the  wife  of  the  deceased  partner 
could  not  create  a  lien  on  the  partnership 
estate,  after  another  had  been  appointed  ad- 
ministrator and  was  in  charge  of  the  part- 
nership estate,  so  as  to  exclude  the  right  of 
the  partnership  administrator  to  the  excess 
of  the  purchase-money  in  the  hands  of  the 
trustee  after  satisfying  the  debt.  Barnes  V. 
Stone,  198  Mo.  471,  95  S.  W.  915. 

35.  Wolfort  V.  Keilly,  133  Mo.  463,  34 
S.  W.  847  (where  counsel  fees  were  allowed 
to  the  statutory  administrator,  as  well  as 
disbursements  to  a  bookkeeper  for  looking  af- 
ter assessments  and  taxes,  but  he  was  charge- 
able with  interest  on  the  sum  tendered  to  the 
deceased  partner's  executrix,  from  the  time 
of  tender,  if  he  could  have  loaned  the  money 
or  used  it  after  the  tender)  ;  In  re  Glover, 
127  Mo.  153,  29  S.  W.  9«2;  Christy  v.  Done- 
gan,  83  Mo.  374  (not  allowed  for  groceries 
furnished  the  widow  of  the  deceased)  ;  Crow 
V.  Weidner,  36  Mo.  412;  Cogswell  v.  Freu- 
denau,  93  Mo.  App.  482,  67  S.  W.  744  (hold- 
ing that  the  heirs  of  the  deceased  partner 
may  appear  in  such  proceeding  and  except  to 
the  administrator's  account).  In  a  contest 
over  the  final  settlement  of  a  surviving  part- 
ner administering  the  partnership  estate, 
whose  letters  were  revoked,  the  administrator 
de  bonis  non  represents  the  heirs  and  cred- 
itors of  the  estate  and  such  final  settlement 
has  the  effect  of  a  final  judgment,  which, 
until  impeached  in  equity,  is  a  complete  de- 
fense to  an  action  on  such  surviving  partner's 
bond  as  administrator.  State  v.  Shacklett, 
115  Mo.  App.  715,  91  S.  W.  956.  The  widow 
of  a  deceased  partner  of  a  commercial  firm, 
which  is  in  the  hands  of  the  surviving  part- 
ner for  the  purpose  of  liquidation,  who  lives 
in  the  city  where  the  liquidation  is  carried 
on,  and  who,  presumably,  has  knowledge  of 
the  situation,  should,  in  justice  to  the  liqui- 
dator, urge  at  the  time  any  timely  objection 
which  she  has  to  the  liquidation,  before,  and 
not  postpone  complaints  as  to  the  expense 
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31.  As  to  the  construction  of  these  statutes 
see  the  following  cases: 

Kansas. —  Teney  v.  Laing,  47  Kan.  297,  27 
Pac.  976;  Carr  v.  Catlin,  13  Kan.  393;  Towler 
V.  Bull,  3  Kan.  App.  626,  44  Pac.  30,  the 
settlement  of  partnership  estates,  upon  the 
death  of  a  partner,  is  regulated  by  Gen.  St. 
(1SS9)  art.  2,  c.  37. 

Louisiana. —  In  re  Curlee,  118  La.  563,  43 
So.  165;  Klotz  V.  Macready,  35  La.  Ann.  596; 
McKowen  v.  McGuire,  15  La.  Ann.  637; 
Notrebe  v.  McKinney,  6  Rob.  13. 

Maine. —  Bass  v.  Emery,  74  Me.  338;  Put- 
nam V.  Parker,  55  Me.  235,  applying  Rev. 
St.  c.  69. 

Missouri. —  Barnes  v.  Stone,  198  Mo.  471, 
95  S.  W.  915;  Headlee  v.  Cloud,  51  Mo.  301; 
Green  v.  Virden,  22  Mo.  506;  James  v.  Dixon, 
21  Mo.  538;  State  v.  Shacklett,  115  Mo.  App. 
715,  91  S.  W.  956:  Barnes  v.  Stanley,  95  Mo. 
App.  688,  69  S.  W.  682;  Weise  v.  Moore,  22 
Mo.  App.  530.  The  administrator  of  the  de- 
ceased partner  may  recover  possession  of  prop- 
erty from  the  surviving  partner  on  his  fail- 
ure to  give  the  statutory  security.  Bredow 
V.  Mutual  Sav.  Inst.,  28  Mo.  181.  The  heirs 
at  law  of  a  deceased  member  of  a  partnership 
may  not  sue  for  his  share  of  an  unadminis- 
terial  asset  of  the  firm,  but  the  administrator 
of  the  partnership,  or,  he  being  dead,  its  ad- 
ministrator de  bonis  non,  must  sue  for  the 
asset.  Pullis  v.  PuUis,  178  Mo.  683,  77  S.  W. 
753. 

Washington. —  State  v.  Neal,  29  Wash.  391, 
69  Pac.  1103. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  540. 

32.  Towler  v.  Bull,  3  Kan.  App.  626,  44 
Pac.  30;  Notrebe  v.  McKinney,  6  Rob.  (La.) 
13;  and  other  cases  cited  in  the  preceding 
note. 

Removal. — A  surviving  partner  who  has 
given  bonds  under  the  statute  for  the  due 
administration  of  the  partnership  effects  can- 
not be  removed  for  non-residence  by  the  pro- 
bate court  as  in  the  case  of  an  ordinary  ad- 
ministrator. Green  v.  Virden,  22  Mo.  506. 

Public  administrator  see  Headle  v.  Cloud, 
51  Mo.  301. 

33.  Shattuck  v.  Chandler,  40  Kan.  516,  20 
Pac.  225,  10  Am.  St.  Rep.  227  (survivor,  under 
this  regulation  of  his  powers,  is  deprived  of 
authority  to  make  an  assignment  for  the 
benefit  of  creditors)  :  Bell  v.  McCoy,  136  Mo. 
552,  38  S.  W.  329 ;  Easton  v.  Courtwright,  84 
Mo.  27;  Springfield  Grocer  Co.  v.  Shackleford, 
56  Mo.  App.  642  (chattel  mortgage  given  by 
a  surviving  partner  cannot  be  attacked  by  a 
stranger,  although  voidable  by  those  inter- 
ested in  the  estate ) . 
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H.  Bond  of  Supviving"  Partner  or  of  Statutory  Partnership  Administra- 
tor. The  duty  on  the  part  of  the  survivor  or  of  tlie  Btatiitory  representative  to 
give  a  bond/**  as  well  as  the  facts  constituting  a  breach  of  its  conditions  and 
authorizing  the  maintenance  of  an  action  thereon,*''  are  determinable  by  the 
statutory  provisions  in  the  particular  jurisdiction  as  these  have  been  construed 
by  the  courts  thereof. 

I.  Rights  and  Liabilities  Incident  to  Winding- Up  Business — 1.  Obliga- 
tions Incurred.  The  surviving  partner,  in  performing  his  duty  of  winding  up  the 
firm  affairs,  may  subject  the  assets  of  the  firm  to  a  mortgage  or  other  specific 
lidS,^^  and  may  render  them  liable  for  the  satisfaction  of  new  debts  properly 
incurred  by  him  as  survivor.^"  If  the  assets  are  insufiicient  to  pay  such  debts,  he 
is  entitled  to  call  upon  the  deceased  partner's  estate  for  contribution.'*^  As  a 
rule,  however,  the  estate  of  the  deceased  partner  cannot  be  made  directly  liable 
to  third  persons  by  the  contracts  of  the  survivor.*^    For  the  breach  of  any 


incurred  in  the  liquidation  until  after  they 
have  been  incurred,  and  the  liquidation  closed. 
In  re  Curlee,  118  La.  563,  43  So.  165.  The 
preparation  of  tlie  accounts  of  the  surviving 
partner  of  a  commercial  firm  liquidating  its 
affairs  is  part  of  the  duty  of  the  attorney 
employed  in  the  case,  and  the  liquidator  is 
not  authorized  to  employ  a  boolikeeper  to 
make  out  the  account  and  have  him  paid  out 
of  the  funds  of  the  partnership,  under  La. 
Civ.  Code,  art.  1142,  providing  that  lawful 
expenses  incurred  for  the  advantage  of  a  part- 
nership during  the  administration  of  its  af- 
fairs after  the  death  of  a  partner  are  borne 
by  the  succession  of  the  deceased  partner  in 
proportion  to  the  interest  of  the  succession 
in  the  partnership.  In  re  Curlee,  supra.  When 
an  outlay  of  money  by  the  liquidator  of  part- 
nersliip  affairs  for  electric  lights  is  shown  by 
the  testimony  to  have  resulted  in  benefit  to 
the  partnership,  the  widow  of  the  deceased 
partner  who  accepts  the  benefit  of  the  ex- 
penditure cannot  projjerly  complain  of  the 
outlay  which  produced  the  benefit.  In  re  Cur- 
lee, supra. 

36.  Hill  V.  Treat,  67  Me.  501 ;  Cook  v. 
Lewis,  36  Me.  340;  Gurley  v-  Gurley,  77  Miss. 
413,  26  So.  962  (bond  must  be  in  a  sum  equal 
to  the  value  of  the  partnership  assets,  al- 
though tlie  survivor's  interest  in  the  estate 
greatly  exceeds  that  of  tlie  deceased  partner)  ; 
Goods'on  V.  Goodson,  140  Mo.  206,  41  S.  W. 
737  (tlie  survivor's  failure  to  give  the  bond 
required  by  Rev.  St.  (1889)  §  50,  does  not 
deprive  liim  of  liis  common-law  right  to  settle 
the  firm  estate,  unless  the  personal  repre- 
HPnlativc  of  the  deceased  qualifies  under  sec- 
tion 00,  and  takes  possession)  ;  Hays  v.  Odom, 
79  Mo.  A  pp.  425. 

37.  Miller  r.  Kingsbury,  128  111.  45,  21 
N.  E.  209  ]alJiryt)ing  28  111.  App.  532];  Carr 
V.  Catlin,  13  Kan.  393;  State  v.  Baldwin,  31 
Mo.  501;  State  v.  Myers,  9  Mo.  App.  44. 
Under  tlio  statute  allowing  the  surviving 
iiu'iiilx'r  of  a  ])artners!iii)  to  pay  all  demands 
against  tlic  firm  without  n'(|iiiriiig  the  same 
to  he  <(xliil)ili'il  to  thc!  jirobalo  court  for  al- 
lowance, only  when  he  knows  (lu^  partnevHlii]) 
!ish('(h  will  Hiillicc  to  discliarge  all  its  debls, 
ilii!  |)iiyni(!nt  by  a  surviving  partner  of 
unallowed  dcmaiulH  wIhtc  there;  is  a  de- 
ficiency of   aHHctft  to  satisfy  all  CTcditora, 
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constitutes  a  breach  of  his  bond.  State  v. 
Shacklett,  115  Mo.  App.  715,  91  S.  W.  956- 
In  an  action  on  the  bond  of  a  surviving 
partner  administering  the  partnership  estate, 
the  petition  averred  that  such  administrator, 
after  wrongfully  paying  unallowed  debts,  had 
eight  hundred  dollars  left  in  his  hands  and 
alleged  an  indebtedness  to  relator  of  two 
thousand  dollars.  There  was  evidence  that 
defendant's  successor,  as  administrator  de 
honis  non,  had  in  his  hands  the  sum  of  nine 
hundred  dollars  and  was  entitled  to  collect 
other  assets  alleged  to  amount  to  one  thou- 
sand four  hundred  dollars  or  more.  It  was 
held  not  to  show  conclusively  that  there 
would  be  a  deficiency  of  assets,  authorizing 
a  recovery  on  the  bond,  it  appearing  that 
all  other  claims  against  the  estate  were  paid 
in  full.    State  v.  Shacklett,  supra. 

38.  State  v.  U.  S.  Fidelity,  etc.,  Co.,  4 
Pennew.  (Del.)  428,  56  Atl.  607  (bond  is  for 
the  benefit  of  the  deceased  partner's  estate)  ; 
Adams  v.  Marsteller,  70  Ind.  381,  76  N.  E. 
443,  77  N.  E.  747  (bond  not  required,  when 
death  occurred  before  enactment  of  statute)  ; 
Harrah  v.  State,  38  Ind.  App.  495;  Macready 
V.  Sehenck,  41  La.  Ann.  450,  6  So.  517  (con- 
struing Rev.  Civ.  Code,  art.  1139,  as  requiring 
bonds  to  run  "  to  the  succession  representa- 
tives"); Walmsley  v.  Mendelsohn,  31  La. 
Ann.  152;  Twibill's  Succession,  14  La.  Ann. 
645:  State  v.  Smith,  57  Mo.  App.  120. 

39.  Burchinell  >:  Koon,  25  Colo.  59,  52 
Pac.  1100;  People's  Nat.  Bank  v.  Wilcox,  130 
Mich.  567,  100  N.  W.  24. 

40.  Central  Trust,  etc.,  Co.  V.  Respass,  112 
Ky.  600,  60  S.  W.  421,  23  Ky.  L.  Rep.  1905, 
99  Am.  St.  Rep.  317,  56  L.  R.  A.  479;  Rosen- 
thal r.  Hasberg,  84  N.  Y.  Sujipl.  290;  Calvert 
r.  Miller.  94  N.  C.  COO;  Herron  V.  Wampler, 
194  Pa.  St.  277,  45  Atl.  81. 

41.  Dolan  v.  Lee,  40  N.  J.  Eq.  338  [af- 
firmiiiff  39  N.  J.  Eii  193]  ;  Preston  v.  Fitch, 
137  N.  Y.  41,  33  N.  E.  77  \ reversing  19  N.  Y. 
Sujipl.  S49|;  Allen  lilanchard,  9  Cow. 
(N.  Y.)  031;  O'Neill  v.  DulT,  11  Phila.  (Pa.) 
244;  Hart  v.  Bowon,  80  Fed.  877,  31  C.  C.  A. 
31. 

42.  Biuior  (Jrocor  Co.  v.  McKee  Shoe  Co., 
H7  111.  A|)p.  431;  Kalbfell's  Estate,  30  Pillsb. 
Leg.  J.  N.  S.  (Pa.)  273,  27  Pittab.  Log.  J. 
N.  S.  210  (one  who  sold  gtMuls  to  a  survivor 
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contracts  entered  into  by  a  siirviving  partner  he  is,  in  the  absence  of  special  cir- 
ciunstances,  individually  liable.^^ 

2.  Compensation  For  Winding  Up  Business.  ISTo  compensation  is  allowed  to  the 
surviving  partner,  unless  authorized  by  statute  or  the  partnership  articles,^*  or  in 
some  jurisdictions  unless  the  circumstances  attending  the  settlement  of  the  Urm's 
afiairs  are  extraordinary.*^  The  rule  does  not  apply  to  the  administrator  of  the 
surviving  partner,'"'  nor  to  the  son  of  such  partner.*' 

3.  Purchase  by  Survivor  of  Deceased  Partner's  Interest.  Partnership  articles 
sometimes  provide  that,  upon  the  death  of  a  partner,  the  survivor  may  purchase 
the  interest  of  the  deceased  at  a  price  to  be  arrived  at  in  a  prescribed  manner.*^ 
Even  in  the  absence  of  such  a  stipulation,  and  of  a  statutory  provision  on  the 


for  use  in  winding  up  the  firm's  business 
was  allowed  to  prove  his  claim  against  the 
estate  of  the  deceased  partner)  ;  Bagel  v. 
Miller,  [1903]  2  K.  B.  212,  8  Com.  Cas.  218, 
72  L.  J.  K.  B.  495,  88  L.  T.  Rep.  N.  S.  769; 
Ga.  Civ.  Code,  §  2635;  English  Partn.  Act 
(1890),  §  38. 

43.  Bass  Dry  Goods  Co.  v.  Granite  City 
Mfg.  Co.,  116  Ga.  176,  42  S.  E.  415. 

44.  Alabama. —  Colgin  'V.  Cummins^  1  Port. 
148. 

California. —  Griggs  v.  Clark,  23  Cal.  427. 

7fZa7io.— McElroy  v.  Whitney,  12  Ida.  512, 
88  Pae.  349. 

/owa.— Starr  v.  Case,  59  Iowa  491,  13  N.  W. 
645. 

Kentucky. —  Terrell  v.  Rowland,  86  Ky.  67, 
4  S.  W.  825,  9  Ky.  L.  Rep.  258;  Hancock  v. 
Hancock,  69  S.  W.  757,  24  Ky.  L.  Rep.  664; 
Coakley  v.  Hazelwood,  49  S.  W.  1067,  21 
Kv.  L.  Rep.  40;  Com.  v.  Bracken,  32  S.  W. 
609,  17  Ky.  L.  Rep.  785. 

Louisiana. —  7m  re  Curlee,  118  La.  563,  43 
So.  165  (by  express  provision  of  Civ.  Code, 
art.  1142)  ;  Smith  v.  Smith,  51  La.  Ann.  72, 
24  So.  618. 

Maryland. —  Sangston  v.  Hack,  52  Md. 
173. 

Massachusetts. —  Washburn  v.  Goodman,  17 
Pick,  519. 

MicMgan. —  Porter  v.  Long,  124  Mich.  584, 
83  N.  W.  601. 

Missouri. —  Scudder  v.  Ames,  89  Mo.  496, 
14  S.  W.  525;  Gregory  v.  Menefee,  83  Mo. 
413;  Roberts  v.  Hendrickson,  75  Mo.  App.  484 
(a  statutory  commission  is  allowed  in  this 
state)  ;  In  re  Tutt,  41  Mo.  App.  662  (apply- 
ing Laws  (1885),  p.  25). 

Xew  York. —  King  v.  Leighton,  100  N.  Y. 
386,  3  N.  E.  594;  Clausen  v.  Puvogel,  114 
N.  Y.  App.  Div.  455,  100  N.  Y.  Suppl  49; 
Slater  v.  Slater,  78  N.  Y.  App.  Div.  449,  80 
N.  Y.  Suppl.  3G3  [modified  on  other  grounds 
in  175  N.  Y.  143,  67  N.  E.  224,  96  Am.  St. 
Rep.  605,  61  L.  R.  A.  796] ;  Burgess  v. 
Badger,  82  Hun  488,  31  N.  Y.  Suppl.  614; 
Sterne  v.  Goep,  20  Hun  396  [affirmed  in  84 
N.  Y.  641];  Skidmore  v.  Collier,  8  Hun  50; 
Coursen  v.  Hamlin,  2  Duer  513;  Matter  of 
Dummett,  38  Misc.  477,  77  N.  Y.  Suppl. 
1118;  Matter  of  Harris,  4  Dem.  Surr.  463. 

Pennsylvania. —  Browii  v.  McFarland,  41 
Pa.  St.  129,  80  Am.  Dec.  598;  Beatty  v. 
Wray,  19  Pa.  St.  516,  57  Am.  Dec.  677; 
Picken's  Estate,  14  Wklv.  Notes  Cas.  407; 
Mengel's  Estate,  1  Woodw.  334. 


Rhode  Island. —  Evans  v.  Weatherhead,  24 
R.  I.  394,  53  Atl.  286. 

Tennessee. —  Berry  v.  Jones,  11  Heisk.  206, 
27  Am.  Rep.  742;  Piper  v.  Smith,  1  Head  93. 

Wisconsin. —  RoweU  v.  Rowell,  122  Wis.  1, 
99  N.  W.  473. 

United  States. —  Denver  v.  Roane,  99  U.  S. 
355,  25  L.  ed.  476. 

England.— VsLTtn.  Act  (1890),  §  24  (6) 
(providing  that  "no  partner  shall  be  en- 
titled to  remuneration  for  acting  in  the  part- 
nership business");  Stocken  v.  Dawson,  6 
Beav.  371,  49  Eng.  Reprint  869  [affirmed  in 
17  L.  J.  Ch.  282]  ;  MacDonald  v.  Richardson, 
1  Giflfard  81,  5  Jur.  N.  S.  9,  10  L.  T.  Rep. 
N.  S.  166,  65  Eng.  Reprint  833. 

Canada. —  Butler  v.  Butler,  29  Nova  Scotia 
145. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  550. 
And  see  supra,  V,  A,  17;  infra,  VIII,  J,  6; 
IX,  C,  3,  i. 

45.  Richards  v.  Maynard,  166  111.  466,  46 
N.  E.  1138  [affirming  61  111.  App.  336];  Hite 
V.  Hite,  1  B.  Mon.  (Ky.)  177;  Zell's  Appeal, 
126  Pa.  St.  329,  17  Atl.  647;  Newell  i: 
Humphry,  37  Vt.  265.  While  the  general 
rule  is  that  the  surviving  partner  is  not  en- 
titled to  salary  for  settling  the  partnership 
business,  when  a  partnership  has  been  car- 
ried on  for  some  time  after  dissolution  by 
death,  and  such  continuance  has  proved  bene- 
ficial, compensation  may  be  allowed.  Mc- 
Elroy V.  Whitney,  12  Ida.  512,  88  Pac.  349. 
In  Royster  v.  Johnson,  73  N.  C.  474,  475,  it 
is  said  that  "  the  English  doctrine,  that  exec- 
utors, trustees,  surviving  partners,  &c.,  are 
not  entitled  to  commissions  or  compensation 
for  their  services,  is  not  suited  to  this 
country,"  and  that  surviving  partners  should 
be  allowed  reasonable  compensation  for  their 
services  in  winding  up  the  firm's  affairs.  See 
also  Condon  v.  Callahan,  115  Tenn.  285,  89 
S.  W.  400,  112  Am.  St.  Rep.  835,  2  L.  R.  A. 
N.  S.  643. 

46.  Dayton  v.  Bartlett,  38  Ohio  St.  357. 

47.  Galbraith's  Estate,  12  Phila.  (Pa.)  20. 

48.  California. —  Rankin  v.  Newman,  114 
Cal.  635,  46  Pac.  742,  34  L.  R.  A.  265. 

Missouri. —  Scharringhausen  v.  Luebsen,  52 
Mo.  337. 

New  York. —  Sands  v.  Miner,  160  N.  Y.  693, 
55  N.  E.  1100  [affirming  16  N.  Y.  App.  Div. 
347,  44  N.  Y.  Suppl.  894]  ;  Lowenstein  v. 
Schiffer,  38  N.  Y.  App.  Div.  178,  56  N.  Y. 
Suppl.  674;  Hull  V.  Cartledge,  18  N.  1.  App. 
Div.  54,  45  N.  Y.  Suppl.  450. 
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subject/^  the  surviving  partner  may  validly  purchase  the  interest  of  the  deceased,* 
although  his  fiduciary  relation  to  tlie  estate  of  the  deceased  makes  it  incumbent 
upon  him  to  act  vv^ith  the  utmost  good  faith.°^  The  deceased  partner  may  by  will 
give  his  share  to  the  survivor.'''^ 

J.  Continuance  of  Business  of  Firm — l.  Right  to  Continue  Business.  In 
the  absence  of  any  provision  in  the  partnership  articles  or  in  the  decedent's  will 
on  the  subject,  the  survivor  has  no  authority  to  continue  the  business,  as  distin- 
guished from  winding  it  up.^^  If  he  does  continue  it,  he  alone  is  liable  for  debts 
incurred  and  he  must  answer  for  all  depreciation  and  loss  due  to  such  continu- 
ance.^^ It  is  entirely  competent,  however,  for  partners  to  provide  in  their  articles 
that  the  death  of  a  member  shall  not  dissolve  the  firm,  and.  that  the  business  shall 


OMo. —  Jones  v.  Proctor,  5  Ohio  S.  &  C.  PI. 
Dec.  416,  5  Ohio  N.  P.  315. 

Pennsylvania. —  In  re.  Fleming,  184  Pa.  St. 
88,  39  Atl.  29;  Rohrbacher's  Estate,  168  Pa. 
St.  158,  32  Atl.  30  Ireversing  3  Pa.  Dist.  264, 
14  Pa.  Co.  Ct.  568]. 

Texas. —  Caut  v.  Reed,  24  Tex.  46,  76  Am. 
Dec.  94. 

United  States. —  Brown  v.  Slee,  103  U.  S. 
828,  26  L.  ed.  618;  Littell  v.  Hackley,  126 
Fed.  309,  61  C.  C.  A.  295;  Robertson  v.  Mil- 
ler, 20  Fed.  Cas.  No.  11,926,  1  Brock.  466. 

England. —  Ex  p.  Morley,  L.  R.  8  Ch.  1026. 
43  L.  J.  Bankr.  28,  29  L.  T.  Rep.  N.  S.  442, 

21  Wklj.  Rep.  940;  In  re  David,  [1899]  1 
Ch.  378,  68  L.  J.  Ch.  185,  80  L.  T.  Rep.  N.  S. 
75,  47  Wkly.  Rep.  313;  Page  v.  RatlifiFe,  76 
L.  T.  Rep.  N.  S.  63,  75  L.  T.  Rep.  N.  S. 
371. 

Canada. —  Hibben  v.  Collister,  30  Can.  Sup. 
Ct.  459;  Robertson  v.  Junkin,  26  Can.  Sup. 
Ct.  192. 

49.  Rammelsberg  v.  Mitchell,  29  Ohio  St. 

22  (applying  56  Ohio  Laws,  p.  36,  act  of 
March  21,  1861)  ;  Mitcliell  v.  Schultz,  8  Ohio 
Dec.  (Reprint)  78,  5  Cine.  L.  Bui.  503;  Ex  p. 
Sessions,  2  Ch.  Chamb.  (U.  C.)  360  (apply- 
ing 29  Vict.  §  58). 

50.  Illinois.— iJamilton  v.  Wells,  182  III. 
144,  55  N  E.  143  [afflrming  81  111.  App. 
274]  ;  Kimball  v.  Lincoln,  99  111.  578  iaffirm- 
ing  7  III.  App.  470]. 

Indiana. —  Valentine  v.  Wysor,  123  Ind.  47, 

23  N.  E.  1076,  7  L.  R.  A.  788. 
Kentucky.- — Wilson  v.  Soper,  13  B.  Mon. 

411,  56  Am.  Dec.  573. 

Louisiana. —  Skipwith  v.  Lea,  16  La.  Ann. 
247. 

Massachusetts. —  Robinson  v.  Simmons,  146 
Mass.  ](;7,  15  N.  E.  558,  4  Am.  St.  Rep.  299; 
Washbiini  v.  Goodman,  17  Pick.  519. 

Nebraska. —  Lobeck  v.  Lee-Clarke- Andree- 
Bcn  llarthvare  Co.,  37  Nebr.  158,  55  N.  W. 
650,  23  L.  R.  A.  795. 

Nev)  York. —  Howell  «.  Wallace,  37  N.  Y. 
App.  Div.  323,  50  N.  Y.  Suppl.  280. 

Ohio. —  Ludlow  v.  Cooper,  4  Ohio  St.  1. 

See  38  Cent.  Dig.  tit.  "  I'artnorshi])."  §  551. 

51.  ///ino/.-t.— (Jalbraith  v.  Tracy,  153  111. 
54,  38  N.  K.  937,  46  Am.  St.  Kcp.  8(i7,  28 
L.  K.  A.  120,  purclniHiir  ndjudgiMi  to  hold  cer- 
tain land  in  tnmt  for  licirM  and  widow  of 
dcccaHcd  jxirtncr. 

Lotiimrnin. —  Macrc^ady  r.  Sclicnck,  '1.'!  La. 
Ann.  479,  9  So.  '170;  Klotz  v.  Macrcady,  31) 
Lit.  Ann.  im,  2  So.  203. 
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Maryland. —  Welbourn  v.  Kleinle,  92  Md. 
114,  48  Atl.  81. 

New  York. —  Ogden  v.  Astor,  4  Sandf. 
311. 

Virginia. —  Tennant  v.  Dunlop,  97  Va.  234, 
33  S.  E.  620. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  551. 

52.  Robertson  v.  Junkin,  26  Can.  Sup.  Ct. 
192. 

53.  Arkansas. — Adams  f.  Ward,  26  Ark. 
135;  Cline  v.  Wilson,  20  Ark.  154. 

Zda/io.— McElroy  V.  Whitney,  12  Ida.  512, 
88  Pac.  349. 

Illinois. —  Remick  a.  Emig,  42  III.  342. 

Indiana. —  Powell  v.  North,  3  Ind.  392,  56 
Am.  Dec.  513,  holding,  however,  that  a  court 
of  equity  may  authorize  the  continuance  of 
the  business  on  behalf  of  infants,  with  the 
assent  of  the  surviving  partners. 

Massachusetts. — Williams  v.  Brookline,  194 
Mass.  44,  79  N.  E.  779. 

Michigan. —  Frey  v.  Eisenhardt,  116  Mich. 
160,  74  N.  W.  501. 

New  York. — Stewart  f.  Robinson,  115  N.  Y. 
328,  22  N.  E.  160,  163.  5  L.  R.  A.  410;  Col- 
lender  V.  Phelan,  79  N.  Y.  366  (where  the 
right  to  continue  was  given)  ;  Dawson  f. 
Parsons,  21  N.  Y.  Suppl.  212  iaffirming  20 
N.  Y.  Suppl.  65]  ;  Evans  v.  Evans,  9  Paige 
178;  Egberts  V.  Wood,  3  Paige  517,  24  Am. 
Dec.  236. 

Pennsylvania. —  Holden  v.  McMakin,  1 
Pars.  Eq.  Cas.  270. 

Wisconsin. —  Weld  v.  Johnson  Mfg.  Co.,  86 
Wis.  552,  57  N.  W.  374. 

United  States. —  Perin  v.  Megibben,  53  Fed.- 
86,  13  C.  C.  A.  443. 

England. —  Evans  v.  Hughes,  18  Jur.  691; 
Myers  v.  Myers,  60  L.  J.  Ch.  311;  Hills  i: 
Reeves,  31  "  Wkly.  Rep.  209  [affirming  30 
Wkly.  Rep.  439]. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  652. 

Provision  not  authorizing  continuance  of 
business. — A  provision  in  a  firm  agreement 
that  on  the  death  of  a  partner  his  share 
of  the  capital  shall  remain  in  the  business 
for  two  years,  a  surviving  partner  paying 
interest  thereon  at  a  ajwcilicd  rate,  does  not 
authorize  a  continuance  of  the  business  by 
the  oxccntor  of  a  deceased  partner.  Williams 
■)?.  Brookline,  194  Mass.  44,  79  N.  E.  779. 

54.  .Inliand  r.  Watson.  43  N.  Y.  571; 
Siaals  r.  Ilowlett,  4  Den.  (N.  Y.)  559. 

65.  IJobcrtu  r.  1  lendricksou.  75  Mo.  App. 
4H{;  llnolcv  V.  Oicve,  9  Daly  (N.  Y.)  104 
[a/lirmcd  iii  82  N.  V.  025].  ^ 
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be  continued.^^  If  the  articles  provide  that  the  personal  representatives  or  the 
heirs  or  assigns  of  the  deceased  may  become  partners  in  his  stead,  such  provision 
does  not  compel  tliem  to 'enter  tlie  tirra,  although  it  gives  them  tlie  option  to  do 
so.^'  If  they  exercise  the  option,  a  new  firm  is  formed.^^  Even  when  the  articles 
provide  that  such  representatives  shall  enter  the  firm,  they  may  still  decline  to 
enter,  although  tlieir  refusal  may  subject  the  decedent's  estate  to  damages  for  the 
breach  of  this  term  of  the  partnersliip  contract.^**  When  the  decedent's  will  or 
partnership  articles  provide  that  the  partnership  shall  continue  for  a  specified 
period,  the  provision  is  generally  construed  to  be  binding  upon  the  decedent's 
estate  only  to  the  extent  of  the  capital  then  embarked  in  the  business.^  Still  it 
is  competent  to  provide  that  his  entire  estate  sliall  be  chargeable  with  the  debts 
of  the  business  carried  on  after  his  death." 

2.  Rights  and  Liabilities  of  Survivors.  While,  as  has  been  seen  in  the  pre- 
ceding paragraph,  the  survivor  has  no  right  to  continue  the  business  of  the  firm 
save  for  the  purpose  of  Mdnding  it  up,**^  and  while  a  court  of  equity  may  take 
from  him  even  the  right  of  winding  up  in  case  of  his  insolvency  and  danger  of 
wasting  the  assets ;  ''^  yet,  if  he  does  organize  a  new  firm  and  passes  title  to  the 
old  firm's  stock  to  it,  his  rights  to  such  property  as  surviving  partner  are  extin- 


56.  Connecticut. —  Butler  v.  American  Toy 
Co.,  46  Conn.  136;  Duffield  V.  Brainerd,  45 
Conn.  424. 

Indiana— Rand  v.  Wright,  141  Ind.  226, 
39  N.  E.  447. 

Louisiana. —  Hart  i".  Anger,  38  La.  Ann. 
341  (applying  Civ.  Code,  arts.  2880,  2882); 
Powell  V.  Hopson,  13  La.  Ann.  626 ;  Buard  v. 
Lemee,  12  Rob.  243  (holding,  however,  that 
a  partnership  cannot  be  so  continued  where 
the  succession  of  the  deceased  is  insolvent). 

Maine.— In  re  Shaw,  81  Me.  207,  16  Atl. 
662. 

Missouri. —  Edwards  v.  Thomas,  66  Mo. 
468;  Hax  v.  Burnes,  98  Mo.  App.  707,  73 
S.  W.  928. 

New  Yoi-k. — Stewart  v.  Robinson,  115  N.  Y. 
328,  22  N.  E.  160,  163,  5  L.  R.  A.  410;  Lane 
V.  Arnold,  99  N.  Y.  648  [reversing  11  Daly 
293,  63  How.  Pr.  40  {reversing  13  Abb.  N. 
Cas.  73)];  Matter  of  Marx,  106  N.  Y.  App. 
Div.  212,  94  N.  Y.  Suppl.  151;  Matter  of 
Laney,  50  Hun  15,  2  N.  Y.  Suppl.  443  [af- 
firmed in  119  N.  Y.  607]. 

Pennsylvania. —  Evans  V.  Watts,  192  Pa. 
St.  112,  43  Atl.  464;  Gratz  V.  Bayard,  11 
Serg.  &  R.  41. 

Texas. —  Alexander  v.  Lewis^  47  Tex.  481 ; 
Mason  v.  Slevin,  1  Tex.  App.  Civ.  Cas.  §  11. 

Vermont — McNeish  v.  U.  S.  Hulless  Oat 
Co.,  57  Vt.  316. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  553. 
And  see  infra,  IX,  A,  5,  a. 

57.  Louisiana  Bank  v.  Kenner,  1  La.  384; 
Wild  1-.  Davenport,  48  N.  J.  L.  129,  7  Atl. 
295,  57  Am.  Rep.  552;  Evans  v.  Watts,  192 
Pa.  St.  112,  43  Atl.  464;  Holland  v.  King, 
6  C.  B.  727,  60  E.  C.  L.  727;  Downs  v.  Col- 
lins, 6  Hare  418,  31  Eng.  Ch.  418,  67  Eng. 
Reprint  1228;  Piggott  v.  Bagley,  McClell. 
&  Y.  569,  29  Rev.  Rep.  850. 

58.  Inslev  v.  Shire,  54  Kan.  793,  39  Pac. 
713,  45  Am.  St.  Rep.  308;  Macon  Exoh.  Bank 
V.  Tracy,  77  Mo.  594;  McGrath  v.  Cowen,  57 
Ohio  St.  385.  49  N.  E.  338;  Pemberton  v. 
Oakes,  4  Russ.  154,  6  L.  J.  Ch.  0.  S.  35,  4 
Eng.  Ch.  154,  38  Eng.  Reprint  763. 


59.  Burwell  v.  Cawood,  2  How.  (U.  S.) 
560,  11  L.  ed.  378;  Reeve  v.  Lisle,  [1902] 
A.  C.  461,  71  L.  J.  Ch.  768,  87  L.  T.  Rep. 
N.  S.  308,  51  Wkly.  Rep.  576  [affirming 
[1902]  1  Ch.  53,  71  L.  J.  Ch.  42,  85  L.  T. 
Rep.  N.  S.  464,  50  Wkly.  Rep.  231] ;  Downs 
V.  Collins,  6  Hare  418,  31  Eng.  Ch.  418,  67 
Eng.  Reprint  1228 ;  Lancaster  v.  Allsup, 
57  L.  T.  Rep.  N.  S.  53,  [1887]  W.  N.  134. 

60.  Alabama. —  Steiner  v.  Steiner  Land, 
etc.,  Co.,  120  Ala.  128,  26  So.  494. 

Georgia. —  Ferris  v.  Van  Ingen,  110  Ga. 
102,  35  S.  E.  347. 

Kentucky. —  Barber  v.  Murphy,  62  S.  W. 
894,  23  Ky.  L.  Rep.  286. 

New  Jersey. —  Wild  v.  Davenport,  48 
N.  J.  L.  129,  7  Atl.  295,  27  Am.  Rap.  552. 

New  York. — Stewart  v.  Robinson,  115  N.  Y. 
328,  22  N.  E.  160,  163,  5  L.  R.  A.  410;  New- 
burgh  Nat.  Bank  i;.  Bigler,  83  N.  Y.  51; 
Matter  of  Talmage,  39  N.  Y.  App.  Div.  466, 
57  N.  Y.  Suppl.  427. 

Pennsylva/iiia. —  Eoessler's  Estate,  5  Pa. 
Dist.  776,  19  Pa.  Co.  Ct.  161;  Huber  v.  Wood, 
14  Pa.  Co.  Ct.  13. 

United  States. — Burwell  v.  Cawoodj  2  How. 
560,  11  L.  ed.  378. 

Canada. —  Smith  v.  Smith,  13  Grant  Ch. 
(U.  C.)  81. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  553,  554. 

61.  Ferris  v.  Van  Ingen,  110  Ga.  102,  35 
S.  E.  347;  Willis  v.  Sharp,  113  N.  Y.  586,  21 
N.  E.  705,  4  L.  R.  A.  493;  Laughlin  v. 
Lorenz,  48  Pa.  St.  275,  86  Am.  Dec.  592; 
Ussery  v.  Crusman,  (Tenn.  Ch.  App.  1898) 
47  S.  W.  567. 

62.  Freeman  v.  Pullen,  119  Ala.  235,  24 
So.  57  (survivor  may  sue  alone  for  a  firm 
debt)  ;  Jacksonville,  etc.,  R.,  etc.,  Co.  v. 
Warriner,  35  Fla.  197,  16  So.  898  (where 
the  survivor  completed  a  contract  entered 
into  by  his  firm)  ;  McCann  v.  Hazard,  36 
Misc.  (N.  Y.)  7,  72  N.  Y.  Suppl.  45. 

63.  Moyers  v.  Cummings,  17  App.  Cas. 
(D.  C.)  269;  Huggins  v.  Huggins,  117  Ga. 
151,  43  S.  E.  759,  holding,  however,  that  the 
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guished.^  Wlietlier  the  riglits  of  the  creditors  of  the  old  firm  to  such  property 
are  extinguished  depends  upon  whether  the  transfer  of  title  was  honajide.^^  If 
the  survivor  simply  mingles  the  firm  assets  with  his  own  in  continuing  the  busi- 
ness, firm  creditors  will  be  entitled  to  share  in  the  entire  assets.*'''  Advantages 
gained  by  the  survivor,  while  acting  as  such,  must  be  shared  with  the  estate  of 
the  deceased ; "  while  losses  sustained  in  continuing  the  business,  as  distinguished 
from  winding  it  up,  must  be  borne  by  him/*  If  one  or  more  of  the  survivors 
continue  the  business  without  authority,  they  do  not  subject  to  liability  the  other 
survivors  who  take  no  part  in  such  continuance/^ 

3.  Rights  and  Liabilities  of  Executors  and  Administrators.  The  executors 
or  administrators  of  the  deceased  partner  have  no  right  to  interfere  with  the  set- 
tlement of  the  firm's  business  by  the  survivor,™  unless  they  can  show  that  there  is 
reason  to  apprehend  loss  to  the  estate  from  his  mismanagement.'''  They  have  the 
right,  however,  to  an  accounting  from  the  survivor,  and  to  the  decedent's  share 
of  the  profits  from  the  business  as  wound  up  by  such  survivor.''^  They  have  no 
lien  on  the  assets  for  such  sliare.''^  When  the  business  is  continued  by  the  sur- 
vivor pursuant  to  provisions  in  the  partnership  articles  or  the  decedent's  will,  the 
executor  or  administrator  of  the  deceased  is  not  personally  liable  for  the  debts,'* 
unless  he  becomes  a  member  of  the  firm.''^    In  the  latter  case,  if  he  was  author- 


court  may  decline  to  appoint  a  receiver,  even 
though  the  survivor  is  insolvent,  if  the  as- 
sets are  not  being  wasted  and  he  can  com- 
ply with  any  final  decree  in  favor  of  the  de- 
cedent's estate. 

64.  Lee  v.  Wimberly,  102  Ala.  539,  15 
So.  444  (where  the  old  firm  accounts  were 
not  transferred  and  hence  were  in  survivor, 
but  firm  stock  was  transferred  and  hence  ac- 
counts of  new  firm  belonged  to  it  and  not  to 
survivor)  ;  Stanford  v.  Lockwood,  95  N.  Y. 
582 

65.  Stanford  v.  Lockwood,  95  N.  Y.  582. 

66.  District  of  Columbia. —  Moyers  v. 
Cummings,  17  App.  Cas.  269. 

Indiana. —  Bollenbacher  V.  Bloomington 
First  Nat.  Bank,  8  Ind.  App.  12,  35  N.  E. 
403. 

Missouri.— Tufts  v.  Latshaw,  172  Mo.  359, 
72  S.  W.  679. 

New  York.—  Hooley  v.  Gieve,  82  N.  Y.  625 
[affirming  9  Daly  104). 

Wisconsin. —  Spaulding  v.  Stubbings,  86 
Wis.  255,  5G  N.  VV.  469,  39  Am.  St.  Rep.  888. 

England. —  Eao  p.  Harper,  1  De  G.  &  J.  180, 
3  Jur.  N.  K.  724,  26  I,.  J.  Bankr.  74,  5  Wkly. 
Eop.  537,  58  Eng.  Ch.  141,  44  Eng.  Reprint 
692. 

67.  Boll  V.  McCoy,  136  Mo.  552,  38  S.  W. 
329  (profits  from  a  new  lease)  ;  Yates  v. 
Finn,  13  Ch.  D.  839,  49  L.  J.  Ch.  188,  28 
Wkly.  Kep.  387;  Clements  v.  Hall,  2  De  G. 
&  J.  173,  4  Jur.  N.  S.  494,  27  L.  J.  Ch.  349, 
6  Wkly.  Rep.  358,  59  Eng.  Ch.  138,  44  Eng. 
Rojjrint  !).')4;  Towncnd  Townend,  1  Gid'ard 
201,  5  .liir.  N.  S.  500,  7  Wkly.  Rep.  529,  05 
Eng.  Reprint  885;  English  I'artn.  Act  (1890), 
§  43. 

68.  Dexter  v.  Dexter,  43  N.  Y.  App.  Div. 
208,  00  N.  Y.  Suppl.  371;  Booth  v.  Parks,  1 
Molloy  405. 

60.' ('ii(i|M'r  /■.  liin  iiH,  0  Lii.  Ann.  739;  Mat- 
tcHoii  V.  Nut  liiiiiHoii,  3H  Mich.  377. 

70.  Rici'  r.  MiTclmntH,  etc.,  Nat.  Bank,  100 
Ala.  017,  13  So.  05!). 
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71.  Huggins  V.  Huggins,  117  Ga.  151,  43 
S.  E.  759. 

72.  McLean  v.  Kennard,  L.  E.  9  Ch.  330, 
43  L.  J.  Ch.  323,  30  L.  T.  Rep.  N.  S.  186,  22 
Wkly.  Rep.  382;  Vvse  v.  Foster,  L.  E.  7 
H.  L.  318,  44  L.  J.  Ch.  37,  31  L.  T.  Rep.  X.  S. 
177,  23  Wkly.  Rep.  355 ;  Macdonald  v.  Rich- 
ardson, 1  Giffard  81,  5  Jur.  N.  S.  9,  10  L.  T. 
Rep.  N.  S.  166,  65  Eng.  Reprint  833. 

73.  Hoyt  V.  Sprague,  103  U.  S.  613,  26 
L.  ed.  585;  Payn  v.  Hornby,  25  Beav.  280, 
4  Jur.  N.  S.  446,  27  L.  J.  Ch.  689,  53  Eng. 
Reprint  643. 

74.  Alabama. —  Edgar  v.  Cook,  4  Ala.  588. 
Maryland. —  Owens  v.  Mackall,  33  lid.  382. 
Mississippi. — Avery  v.  Myers,  60  Miss.  367. 
Neio  York.—  In  re  Talmage,  161  N.  Y.  643, 

57  N.  E.  1126  [affirming  39  N.  Y.  App.  Div. 
466,  57  N.  Y.  Suppl.  427]  ;  In  re  Laney,  119 
N.  Y.  607,  23  N.  E.  1143  [affirming  50  Hun 
15,  2  N.  Y.  Suppl.  443];  Richter  v.  Poppen- 
hausen,  42  N.  Y.  373  [affirming  39  How.  Pr. 
82] ;  Browne  v.  Bedford,  4  Dem.  Surr.  304. 

Pennsylvania. —  Tisch  v.  Rockafellow,  209 
Pa.  St.  "419,  58  Atl.  805. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  550. 

75.  Connccticui . — Alsop  v.  Mather,  8  Conn. 
584,  21  Am.  Dec.  703. 

A'cw<i(cfci/.— Walker  v.  Walker,  88  Ky.  615, 
11  S.  W.  718,  11  Ky.  L.  Rep.  80. 

Michiqan. —  City  Nat.  Bank  V.  Stone,  131 
Mich.  588,  92  N.  "W.  99. 

Minnesota. —  Mattison  V.  Farnhnm,  44 
Minn.  95,  40  N.  W.  347,  holding,  however, 
that  even  then  he  is  not  liable  for  thl^  debts 
of  the  old  firm,  unless  he  assumes  tliem. 

Mississippi. —  Citizens'  Mut.  Ins.  Co.  d. 
Ligon,  59  Miss.  305. 

New  Jersey. —  Wild  V.  Daveniiort,  48 
N.  J.  L.  129,  7  Atl.  206,  57  Am.  Rop.  552. 

Neir  York. —  Johnson  i>.  Kellog,  8  N.  Y. 
St.  413. 

Cdnitda. —  Lovell  v.  (Hbson,  19  Grant  Ch. 
(U.  ('.)  280. 
Si'o  38  Ont.  Dig.  tit.  "  Parini'r,shi|),"  §  550. 
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ized  by  the  deceased  to  become  a  partner,  he  is  entitled  to  indemnity  from  the 
estate  to  the  extent  of  the  decedent's  interest  in  the  partnership.''^ 

4.  Rights  and  Liabilities  of  Heirs,  Devisees,  and  Legatees.  The  decedent's 
interest  iu  firm  real  estate  descends  to  his  heirs,  but  in  trust."  In  England  this 
trust  is  for  the  persons  beneficially  interested  in  the  partnei-ship  assets.'''^  In  this 
country  the  trust  is  generally  limited  to  the  payment  of  firm  debts.™  If  a 
partner  dies  intestate,  liis  heirs  and  next  of  kin  are  entitled  to  his  share.^"  If  he 
leaves  a  will,  disposing  of  such  interest,  the  devisees  or  legatees  are  entitled  to 
receive  it  from  the  surviving  partner.^^  Although  his  interest  is  to  remain  as  a 
part  of  the  firm  assets,  the  heirs,  devisees,  or  legatees  of  the  remainder  of  his 
estate  do  not  become  liable  for  the  survivor's  debts.^^  The  heirs,  devisees,  or 
legatees  of  a  deceased  partner  do  not  become  personally  liable  for  the  firm  debts 
unless  they  become  members  of  the  firm.^ 

5.  Liabilities  of  Decedent's  Estate  For  Survivor's  Acts.  The  survivor's  acts,  in 
winding  up  the  firm  business,  will  render  the  estate  of  the  deceased  liable,  when 
they  are  done  in  the  performance  of  obligations  of  the  firm  ;  ^'^  but  the  estate  will 
not  be  liable  for  his  acts  in  incurring  new  obligations.^^  Even  when  the  survivor 
is  continuing  the  firm's  business  pursuant  to  a  provision  in  the  partnership  articles 
or  in  the  decedent's  will,  his  acts  will  not  render  the  decedent's  estate  liable, 
beyond  the  share  invested  in  the  firm  at  his  death,  for  new  obligations,^'^  unless  the 
deceased  has  clearly  subjected  the  remainder  of  the  estate  to  such  liability.^''' 


76.  Bunvell  v.  Cawood,  2  How.  (U.  S.) 
560,  11  L.  ed.  378;  In  re  Jobnson,  15  Ch.  D. 
548,  49  L.  J.  Ch.  745,  43  L.  T.  Rep.  N.  S. 
372,  29  Wkly.  Rep.  168. 

77.  See  swpra,  VIII,  C. 

78.  Partn.  Act  (1890),  §  20;  Matter  of 
Burt,  9  Hare  289,  41  Eng.  Ch.  289,  68  Eng. 
Reprint  513. 

79.  Lang  v.  Waring,  25  Ala.  625,  60  Am. 
Dec.  533;  Dyer  v.  Clark,  5  Mete.  (Mass.)  562, 
39  Am.  Dec.  697;  Eairchild  v.  Fairchild,  64 
N.  Y.  471.    See  swpra,  VIII,  C. 

80.  Robinson  v.  Simmons,  146  Mass.  167, 
15  N.  E.  558,  4  Am.  St.  Rep.  299. 

81.  Procter  v.  Procter,  1  Ohio  S.  &  C.  PI. 
Dec.  651,  1  Ohio  N.  P.  44;  Dulany  v.  El- 
ford,  29  S.  C.  19,  6  S.  E.  855;  Jones  v. 
Walker,  103  U.  S.  444,  26  L.  ed.  404. 

82.  Pitkin  v.  Pitkin,  7  Conn.  307,  18  Am. 
Dec.  111. 

83.  Frazer  v.  Howe,  106  111.  563  (holding 
that  a  wife  who  becomes  a  member  of  the 
firm  in  place  of  her  deceased  husband  is 
personally  liable  for  firm  debts)  ;  Nave  v. 
Sturges,  5  Mo.  App.  557  (where  the  children 
of  a  deceased  partner  became  members  of  the 
firm  and  personally  liable  for  its  debts). 

84.  Mason  v.  Tiffany,  45  111.  392;  McGill 
f.  McGill,  2  Mete.  (Ky.)  258;  Hawk  u. 
Johnson,  3  Pa.  Cas.  511,  6  Atl.  725;  Winter 
V.  Innes,  2  Jur.  981,  4  Myl.  &  C.  101,  18 
Eng.  Ch.  101,  41  Eng.  Reprint  40;  Sleech's 
Case,  1  Meriv.  539,  15  Rev.  Rep.  155, 
35  Eng.  Reprint  771;  Devaynes  v.  Noble,  2 
Russ.  &  M.  495,  11  Eng.  Ch.  495,  39  Eng. 
Reprint  482,  1  Meriv.  572,  15  Rev.  Rep.  161, 
35  Eng.  Reprint  781 ;  Daniel  v.  Cross,  3  Ves. 
Jr.  277,  3  Rev.  Rep.  94,  30  Eng.  Reprint  1009. 

85.  Alahama. —  Pyke  v.  Searcy,  4  Port.  52. 
Illinois. —  Oliver  v.  Forrester,  96  111.  315 

[reversing  1  111.  App.  259]. 

Massachusetts. —  Stanwood  v.  Owen,  14 
Gray  195;  Washburn  v.  Goodman,  17  Pick. 


519,  holding,  however,  that  the  representative 
may  make  himself  liable  by  adopting  the 
transaction  in  part. 

Mississippi. —  Citizens'  Mut.  Ins.  Co.  v. 
Ligon,  59  Miss.  305. 

New  York. — Stewart  v.  Robinson,  115  N.  Y. 
328,  22  N.  E.  160,  163,  5  L.  R.  A.  410. 

South  Carolina. —  Tompkins  v.  Tompkins, 
18  S.  C.  1. 

Texas. —  Tootle  v.  Jenkins,  82  Tex.  29,  17 
S.  W.  519;  Cock  V.  Carson,  45  Tex.  429. 

England.— FuTtn.  Act  (1890),  §  36;  Clark 
V.  Bickers,  9  Jur.  678,  14  Sim.  639,  37  Eng. 
Ch.  639,  60  Eng.  Reprint  506;  Houlton's 
Case,  1  Meriv.  616,  15  Rev.  Rep.  169,  35 
Eng.  Reprint  796. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  558. 

86.  Alahama. —  Vincent  v.  Martin,  79  Ala. 
540. 

Connecticut. —  Pitkin  v.  Pitkin,  7  Conn. 
307,  18  Am.  Dec.  111. 

Indiana. —  Rand  v.  Wright,  141  Ind.  226, 
39  N.  E.  447. 

Mississippi. —  Brasfield  v.  French,  59  Miss. 
632. 

Neio  York. —  Stewart  v.  Robinson,  115 
N.  Y.  328,  22  N.  E.  160,  163,  5  L.  R.  A.  410 
[affirming  48  Hun  327,  2  N.  1^  Suppl.  309, 
21  Abb.  N.  Cas.  63]. 

Ohio. —  Peters  v.  Campbell,  2  Ohio  Dec. 
(Reprint)  526,  3  West.  L.  Month.  587;  Cov- 
ington City  Bank  v.  Wight,  6  Ohio  S.  &  C. 
PI.  Dec.  350,  4  Ohio  N.  P.  173. 

Pennsylvania. —  Wilcox  v.  Derickson,  168 
Pa.  St.  331,  31  Atl.  1080;  Laughlin  v. 
Lorenz,  48  Pa.  St.  275,  86  Am.  Dec.  592. 

United  States. —  Jones  v.  Walker,  103  U.  S. 
444,  26  L.  ed.  404;  Smith  v.  Ayer,  101  U.  S. 
320,  25  L.  ed.  955;  Burwell  v.  Cawood,  2 
How.  560,  11  L.  ed.  378. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  558. 
And  see  supra,  VIII,  J,  1. 

87.  Blodgett  v.  American  Nat.  Bank,  49 
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6.  Accounting  and  Settlement  by  Survivor.    When  the  business  is  carried  on 

by  the  survivor,  for  the  purpose  of  completing  existing  contracts,  or  pursuant  to 
tlie  partnership  articles,  he  must  account  to  the  representatives  of  the  deceased 
for  the  profits  made  in  such  business.^^  If  he  carries  it  on  longer  than  he  is 
authorized  to  do,  the  decedent's  representatives  are  generally  accorded  the  election 
of  compelling  him  to  account  for  the  decedent's  share  of  the  profits,  or  to  pay 
interest  on  decedent's  capital  thus  employed  by  the  survivor.^*  It  is  also  to  be 
borne  in  mind  that  the  survivor  occupies  a  fiduciary  position  toward  the  repre- 
sentatives of  the  deceased,  and  is  held  to  a  strict  accountability.^  But  he  is  not 
personally  liable  for  sums  of  mone}'  given  in  charity,  according  to  the  firm's  cus- 
tom, during  decedent's  life.^^  For  his  services  in  continuing  the  business  the 
survivor  will  not  be  allowed  to  charge  unless  there  is  an  agreement  therefor,^ 
unless  the  court  is  satisfied  that  the  services  have  been  very  beneficial  to  the 
state,^^  or  unless  the  representatives  of  the  deceased  partner  elect  to  share  in  the 
profits.^^  A  settlement  fairly  made  by  the  survivor  will  bind  all  parties  thereto, 
in  the  absence  of  fraud  or  mistake.'^ 


Conn.  9;  Phillips  v.  Blatchford,  137  Mass. 
510;  Davis  v.  Christian,  15  Gratt.  (Va.)  11; 
Cook  V.  Rogers,  3  Fed.  69. 

Nothing  but  the  clearest  and  most  unam- 
biguous language,  showing  in  the  most  posi- 
tive manner  an  intention  on  the  part  of  the 
testator  to  render  his  general  assets  liable 
for  debts  contracted  after  his  death,  will 
justify  a  court  in  extending  the  liability  of 
his  estate  beyond  the  actual  fimd  employed 
therein  at  the  time  of  his  death.  Stewart  v. 
Robinson,  115  N.  Y.  328,  22  N.  E.  160,  163, 
5  L.  R.  A.  410;  Burwell  v.  Cawood,  2  How. 
(U.  S.)  560,  11  L.  ed.  378. 

88.  Harbster's  Appeal,  125  Pa.  St.  1,  17 
Atl.  204  (holding,  however,  that  the  repre- 
sentatives are  not  entitled  to  profits,  after 
survivor  has  given  stipulated  notice  that  he 
will  take  the  decedent's  share  imder  the  part- 
nership articles)  ;  De  Haven  v.  Anjer,  4  Pa. 
Cas.  183,  6  Atl.  768;  Carroll  v.  Alston,  1 
S.  C.  7  (where,  however,  the  survivor  was 
held  not  liable  for  any  profits  because  of  pe- 
culiar terms  of  the  partnership  articles)  ;  Mc- 
Clean  v.  Kennard,  L.  R.  9  Ch.  336,  43  L.  J. 
Ch.  323,  30  L.  T.  Rep.  N.  S.  186,  22  Wkly. 
Rep.  382. 

89.  Arkansas. —  Bernie  v.  Vandever,  16 
Ark.  616. 

Georgia. —  Huggins  v.  Huggins,  117  Ga. 
151,  43  S.  E.  759;  Gardner  v.  Cumming,  Ga. 
Dec.  1. 

Illinois. —  Doughart  Logan,  190  111.  243, 
00  N.  E.  507  [affirming  86  111.  App.  294], 
liolding  that  tlie  deceased's  estate  is  entitled 
to  a  siiare  of  profits  proportioned  to  his  capi- 
tal, and  not  to  the  share  stijmlated  for  in  the 
l)artncrslii|)  articles,  as  that  provision  ceases 
to  be  operative  when  the  partnership  expires. 

Maryland. —  Goodburn  v.  Stevens,  1  Md. 
Ch.  420. 

Michigan. — Millerd  V.  RamBdcll,  Hnrr.  373. 

Nrvaila. —  Beck  v.  Thompson,  22  Nev.  109, 
30  I'ac.  C62. 

Ncio  York. —  Ilaynes  Brooks,  8  N.  Y. 
Civ.  Proc.  100. 

PennHylvania. —  Brown's  A|)j)(ial,  H!)  Pa.  St. 
13!);  l''iU]iiin  i).  .Joiich,  12  Phihi.  20]  ;  Smith's 
EHtale,  J  I  I'liihi.  13). 
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Texas. —  Franklin  v.  Tonjours,  1  Tex.  App, 
Civ.  Cas.  §  506. 

United  States.— C\a,j  v.  Field,  138  U.  S. 
464,  11  S.  Ct.  419,  34  L.  ed.  1044. 

England. —  Brown  v.  De  Tastet,  Jac.  284, 
23  Rev.  Rep.  59,  4  Eng.  Ch.  284,  37  Eng.  Re- 
print 858. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  559. 

90.  Colorado. —  Hottel  v.  Mason,  16  Colo. 
43,  26  Pac.  335. 

Illinois. —  Beale  v.  Beale,  116  111.  292,  5 
N.  E.  540,  (1885)  2  N.  E.  65. 

Maryland. —  McLaughlin  i;.  Barnum,  31  Md. 
425. 

Michigan. —  Killefer  v.  McLain,  78  Mich. 
249,  44  N.  W.  405. 

Mississippi. —  Mayson  v.  Beazley,  27  Miss. 
106. 

Neio  York. —  Ogden  v.  Astor,  4  Sandf.  311; 
Ames  V.  Downing,  1  Bradf.  Surr.  321. 

Pennsylvania. — jMarahall's  Estate,  34  Pittsb. 
Leg.  J.  N.  S.  382. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  559. 

91.  Tillotson  v.  Tillotson,  34  Conn.  335. 

92.  New  Yorfc.— Wood  v.  Wood,  26  Barb. 
356;  Matter  of  Bach,  12  N.  Y.  Suppl.  712, 
2  Connoly  Surr.  490,  an  agreement. 

Pennsylvania. —  O'Neill  v.  Duff,  11  Phila. 
244,  not  entitled  after  representative  demands 
that  the  business  be  wound  up. 

Tennessee. — Godfrey  v.  Templeton,  80  Tenn. 
161,  6  S.  W.  47.  where  there  was  evidence  of 
an  agreement  for  a  salary. 

Virginia. —  Patton  v.  Calhoun,  4  Gratt.  138, 
where  no  charge  was  made  by  the  survivor 
until  nearly  six  years  after  settlement  with 
the  executors  and  was  consequently  disal- 
lowed. 

England. —  Stocken  r.  Dawson,  0  Beav.  371, 
49  Eng.  Reprint  8(i9  [affirmed  in  17  L.  J.  Ch. 
282]. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  560. 
See  also  .supra,  VITI,  I,  2. 

93.  O'Reilly  r.  Brady,  28  Ala.  530;  Painter 
V.  Painter,  ((!al.  189l')  36  Pac.  865;  Criggs 
V.  Clark,  23  Cal.  427;  Sclionkl  r.  Dana,  118 
Muhs.  236. 

94.  Ci\  moron  V.  Frimcisco,  20  Ohio  St.  100. 

95.  Blakor  v.  Morse,  60  Knn.  24,  55  Pac. 
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7.  Rights  of  Firm  Creditors.  Those  wlio  are  creditors  of  the  firm  when  it  is 
dissolved  by  the  death  of  a  partner,  and  tliose  who  become  creditors  as  the  result 
of  transactions  with  the  survivor  while  he  is  discharging  existing  obligations  of 
the  firm,  are  entitled  to  share  in  the  assets  of  the  firm,  to  the  exclusion  of  the 
individual  creditors  of  the  survivor.*"^  Even  when  the  survivor  has  formed  a  new 
partnership  and  is  using  the  old  firm's  assets  in  the  business,  the  old  firm's  cred- 
itors are  entitled  to  have  any  of  those  assets  which  remain  in  specie  appropriated 
to  their  claims  in  preference  to  those  of  tl;e  new  firin.^'''  But  if  the  old  assets 
have  been  honestly  and  in  good  faith  purchased  by  the  new  firm,  the  old  creditors 
have  no  lien  upon  them,  nor  any  preferential  interest  in  them.^^  In  case,  how- 
ever, the  new  firm  has  assumed  the  debts  of  the  old  firm,  the  old  creditors  are 
allowed,  in  most  jurisdictions,  to  enforce  their  claims  against  the  new  firm  pari 
jpassu  with  those  who  have  become  creditors  by  dealing  with  the  new  firm.^^ 

K.  Name  and  Good- Will  of  Firm  —  l.  Continued  Use  of  Firm-Name.'  It  is 
well  settled  that  the  estate  of  a  deceased  partner  is  not  subjected  to  any  liability 
by  the  survivor's  continuance  of  the  business  in  the  old  firm  style,  although  such 
style  includes  the  name  of  the  deceased.^  In  some  states  legislation  has  been 
enacted  authorizing  the  personal  representatives  of  a  deceased  partner  to  enjoin 
such  use  by  the  survivor.^  On  the  other  hand  statutes  have  been  passed  author- 
izing the  continued  use  of  such  name  upon  compliance  with  their  provisions.'^ 

2.  Good-Will  of  Firm.^  "What  constitutes  the  good-will  of  a  firm  has  been 
considered  in  a  former  connection.®  Although  there  are  decisions  both  in  Eng- 
land and  in  this  country  that  the  right  to  use  the  firm-name  passes  to  the  sur- 
vivor,'' it  is  now  pretty  well  settled  that  such  right,  if  valuable,  is  a  part  of  the 
good-will  and  hence  a  part  of  the  firm  assets,  which  must  be  accounted  for  by  the 


274;  Joplin  v.  Cordrey,  5  S.  W.  397,  9  Ky. 
L.  Rep.  445;  Reynaud  v.  Peytavin,  13  La. 
121. 

96.  Connecticut. —  Filley  v.  Phelps,  18 
Conn.  294. 

Uassachusetts. —  Washburn  v.  Goodman^  17 
Pick.  519. 

New  Hampshire. —  Benson  v.  Ela,  35  N.  H. 
402. 

United  States. —  Ex  p.  Clap,  5  Fed.  Cas.  No. 
2,783,  2  Lowell  168. 

England.—  Ex  p.  Butcher,  13  Ch.  D.  465, 

42  L.  T.  Rep.  N.  S.  299,  28  Wkly.  Rep.  484 
[affirming  12  Ch.  D.  917,  48  L.  J.  Bankr.  94, 
40  L.  T.  Rep.  N.  S.  723]  ;  Brett  v.  Beckwith, 
3  Jur.  N.  S.  31,  26  L.  J.  Ch.  130,  5  Wkly. 
Rep.  112. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  561. 

97.  Ex  p.  Morley,  L.  R.  8  Ch.  1026,  43 
L.  J.  Bankr.  28,  29  L.  T.  Rep.  N.  S.  442,  21 
Wklv.  Rep.  940. 

98.  McGinty  v.  Flannagan,  106  U.  S.  661, 
1  S.  Ct.  380,  27  L.  ed.  215;  Fitzpatrick  v. 
Flannagan,  106  U.  S.  648,  1  S.  Ct.  369,  27 
L.  ed.  211;  In  re  Simpson,  L.  R.  9  Ch.  572, 

43  L.  J.  Bankr.  147,  30  L.  T.  Rep.  N.  S.  448, 
22  Wkly.  Rep.  697. 

99.  Morgan  v.  Randolph,  etc.,  Co.,  73  Conn. 
396,  47  Atl.  058,  51  L.  R.  A.  653  (where  cred- 
itors were  denied  the  right,  but  the  court 
admitted  that  in  most  of  the  states  the  right 
would  have  been  granted)  ;  Columbus  Watch 
Co.  !■.  Hodenpvl,  135  N.  Y.  430,  32  N.  E.  239 
[affirming  61  Hun  557,  16  N.  Y.  Suppl.  337]. 

1.  Right  to  use  firm-name  as  part  of  good- 
will see  infra,  VllI,  K,  2. 

2.  Price  v.  Mathews,  14  La.  Ann.  11;  Mary- 
land Nat.  Bank  v.  Hollingsworth,  135  N.  C. 

[41] 


556,  47  S.  E.  618;  Altgelt  v.  Sullivan,  (Tex. 
Civ.  App.  1903)  79'  S.  W.  333;  Webster  v. 
Webster,  3  Swanst.  492,  19  Rev.  Rep.  258, 
36  Eng.  Reprint  949;  English  Partn.  Act 
(1890),  §  14  (2). 

3.  Lodge  V.  Weld,  139  Mass.  499,  2  N.  E. 
95;  Morse  v.  Hall,  109  Mass.  409;  Bowman  v. 
Floyd,  3  Allen  (Mass.)  76,  80  Am.  Dec.  55.  In 
Lane  i".  Arnold,  11  Daly  (N.Y.)  293,  63  How.  Pr. 
40  [reversing  13  Abb.  N.  Cas.  73,  and  reversed 
in  99  N.  Y.  648],  and  in  Sparrow  v.  Kohn, 
109  Pa.  St.  359,  2  Atl.  498,  58  Am.  Rep.  726, 
it  was  held  that  the  use  of  the  firm-name, 
after  the  death  of  a  partner,  although  it  in- 
cluded the  name  of  the  deceased,  did  not 
violate  the  New  York  statute  which  prohibits 
a  firm  transacting  business  in  the  name  of 
one  not  interested  in  the  firm. 

4.  Groves  v.  Wilson,  168  Mass.  370,  47 
N.  E.  100  (applying  Mass.  St.  (1887)  c. 
248)  ;  Slater  v.  Slater,  175  N.  Y.  143,  67  N.  E. 
224,  96  Am.  St.  Rep.  605,  61  L.  R.  A.  796 
[modifying  78  N.  Y.  App.  Div.  449,  80  N.  Y. 
Suppl.  363]  (applying  N.  Y.  Laws  (1897), 
c.  420,  §  20). 

5.  Disposal  of  good-will  and  valuation  on 
dissolution  of  partnership  by  death  of  part- 
ner see  infra,  IX,  C,  2,  d,  3,  k. 

6.  See  supra,  VII,  A,  5.  See  also  Dout- 
hart  V.  Logan,  86  111.  App.  294  (no  good-will 
in  a  partnership  business  of  buying  and  sell- 
ing grain  on  commission)  ;  Smith  v.  Smith, 
51  La.  Ann.  72,  24  So.  618  (similar  holding 
in  case  of  an  insurance  agency  partnership). 

7.  Mason  v.  Dawson,  15  Misc.  (N.  Y.) 
595,  37  N.  Y.  Suppl.  90;  Blake  v.  Barnes,  12 
N.  Y.  Suppl.  69,  26  Abb.  N.  Cas.  208;  Lewis 
V.  Langdon,  4  L.  J.  Ch.  258,  7  Sim.  421,  40 
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survivor.^  He  maj  purchase  it  from  the  representatives  of  the  deceased,®  and  in 
many  jurisdictions  he  may  do  much  to  destroy  its  vahie  by  setting  up  in  the  same 
business  at  the  old  stand,  without  accountabiUty  for  the  damage  thus  done  to  thin 
item  of  the  firm's  assets.^" 

L.  Actions — 1.  Actions  By  or  Against  Survivors  or  Deceased  Partner's 
Representatives  —  a.  Actions  at  Law  By  Survivors.  From  the  principles  stated 
in  the  foregoing  paragraphs  it  follows  that  actions  at  law  to  enforce  tlie  rights  of 
the  firm  are  to  be  brought  by  the  survivors  and  by  them  alone,"  in  the  absence 


Rev.  Rep.  166,  8  Eng.  Ch.  421,  58  Eng.  Re- 
print 899. 

8.  ]\?eM;  Yorh. —  Slater  v.  Slater,  175  N.  Y. 
143,  67  N.  E.  224,  61  L.  R.  A.  796,  96  Am. 
St.  Rep.  605  [modifying  78  N.  Y.  App.  Div. 
449,  80  N.  Y.  Suppl.  363,  and  overruling  the 
cases  in  the  preceding  note] ;  Kirlonan  v. 
Kirkman,  20  Misc.  211,  45  N.  Y.  Suppl.  373 
[affirmed  in  26  F.  Y.  App.  Div.  395,  49  N.  Y. 
Suppl.  683] ;  Fenn  v.  Bolles,  7  Abb.  Pr.  202. 

Ohio. —  Rammelsberg  v.  Mitchell^  29  Ohio 
St.  22. 

Pennsylvania. —  Holden  v.  McMakin,  1  Pars. 
Eq.  Cas.  270. 

Virginia. —  Tennant  v.  Dunlop,  97  Va.  234, 
33  S.  E.  620. 

Wisconsin. —  Rowell  v.  Rowell,  122  Wis.  1, 
99  N.  W.  473. 

England. —  In  re  David,  [1899]  1  Ch.  378, 
68  L.  J.  Ch.  185,  80  L.  T.  Rep.  N.  S.  75, 
47  Wkly.  Rep.  313;  Wedderburn  v.  Wed- 
derburn,  22  Beav.  84,  2  Jur.  N.  S.  674, 
25  L.  J.  Ch.  710,  52  Eng.  Reprint 
1039;  Scott  V.  Scott,  89  L.  T.  Rep.  N.  S.  582 
(where,  however,  it  was  held  that  the  good- 
will was  not  to  be  accounted  for  because  of 
the  peculiar  provisions  of  the  partnership 
articles  and  circumstances  of  the  case)  ; 
Smith  V.  Hawthorn,  76  L.  T.  Rep.  N.  S.  716; 
Page  V.  Ratliffe,  76  L.  T.  Rep.  N.  S.  63. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  562,  563. 

9.  Rankin  v.  Newman,  114  Cal.  635,  46 
Pac.  742,  34  L.  R.  A.  265. 

10.  Massachusetts. —  Hutchinson  v.  Nay, 
187  Mass.  262,  266,  72  N.  E.  974,  105  Am.  St. 
Rep.  390,  68  L.  R.  A.  186,  where  it  was  said: 
"  We  are  of  opinion  that  if  a  sale  of  the 
firm's  good  will  had  been  asked  for  and 
ordered  in  the  ease  at  bar,  it  would  have  been 
directed  to  be  conducted  on  the  footing  that 
the  surviving  partner  was  at  liberty  to  enter 
on  a  comjKiting  business  and  to  solicit  trade 
from  tlu!  customers  of  the  old  firm.  Where, 
therefore,  the  defendant  in  the  case  at  bar, 
for  a  year  and  eleven  niontlis  after  the  death 
of  Hutchinson,  carried  on  business  at  the  old 
stand,  with  customers  of  the  old  firm,  there 
being  only  slight  chnngCH  in  the  personnel  of 
the  customers,  and  then  sold  the  good  will  of 
his  IhihIiichh,  with  a  covenant  to  continue  in 
the  ('m|)loy  of  the  jiurehawir  for  six  months, 
and  to  do  all  in  his  power  to  hold  the  cus- 
tomers for  the  |)urcliaH('r,  and  with  auotlicr 
covcniint  not  to  engage  in  the  tx'nniing  busi- 
nc.HH  for  five  years  wii.liin  the  districl.  cov- 
ered by  the  old  biisiiU'HS,  the  good  will  sold 
WfiH  not  the  good  will  of  the  old  firm,  l)ut  the 
good  will  of  (lie  defendant,  and  there  is  no 


obligation  to  account  for  even  a  nominal 
sum." 

Michigan. —  Witbeck  v.  Chittenden,  50  Mich. 
426,  15  N.  W.  537 ;  Chittenden  v.  Witbeck,  50 
Mich.  401,  15  N.  W.  526. 

Missouri. — ■  Scudder  v.  Ames,  142  Mo.  187, 
43  S.  W.  659. 

Nehraska. —  Lobeck  v.  Lee-Clark-Andreesen 
Hardware  Co.,  37  Nebr.  158,  55  N.  W.  650, 
23  L.  R.  A.  305. 

New  York. —  Fisk  v.  Fisk.  77  N.  Y.  App. 
Div.  83,  79  N.  Y.  Suppl.  37,  12  N.  Y.  Annot. 
Cas.  228 ;  De  Grauw  v.  Schmid,  38  N.  Y.  App. 
Div.  189,  56  N.  Y.  Suppl.  593,  applying  Laws 
(1897),  c.  420. 

England. — ■  Davies  v.  Hodgson,  25  Beav.  177, 
4  Jur.  N.  S.  252,  27  L.  J.  Ch.  449.  6  Wkly. 
Rep.  355,  53  Eng.  Reprint  604. 

11.  Alabama. —  Evans  v.  Silvey,  144  Ala. 
398,  42  So.  62;  Costley  v.  Wilkerson,  49  Ala. 
210. 

California. —  Miller  v.  Kern  County,  137 
Cal.  516,  70  Pac.  549;  Berson  v.  Ewing,  84 
Cal.  89',  23  Pac.  1112. 

Illinois. —  Linn  v.  Downing,  216  111.  201, 
74  N.  E.  729  [affirming  116  111.  App.  454], 
holding  that  a  proceeding  to  revive  a  judg- 
ment should  be  brought  in  the  name  of  the 
surviving  partner  alone. 

Indiana. — Mcintosh  r.  Zaring,  150  Ind.  301, 
49  N.  E.  164;  Nicklaus  v.  Dahn,  63  Ind.  87, 
holding,  however,  that  the  misjoinder  of  de- 
ceased's administrator  as  a  plaintiff  is  waived 
by  defendant's  failure  to  object  thereto. 

Iowa. —  Brown  v.  Allen,  35  Iowa  300,  where 
it  is  also  said  that  the  survivor  should  sue 
as  such,  and  not  in  his  own  right. 

Kentucky. —  McCandless  v.  Hadden,  9  B. 
Mon.  186,  holding  that  even  though  the  sur- 
vivor, during  the  progress  of  the  suit,  becomes 
bankrupt,  he  may  continue  the  action. 

Maine. —  Matlierson  v.  Wilkinson,  79  Me. 
159,  8  Atl.  684 ;  Clark  v.  Howe,  23  Me.  560. 

Massachusetts. —  Stafford  v.  Gold,  9  Pick. 
533;  Peters  v.  Davis,  7  Mass.  257;  Austin  v. 
Walsh,  2  Mass.  401;  Walker  v.  Ma.xwell,  1 
Mass.  104.  In  Whitman  v.  Boston,  etc.,  R. 
Co.,  3  Allen  133,  the  administrator  of  the 
deceased  was  allowed  to  join  with  the  surviv- 
ing pnrtner  in  an  action  for  damages  to  land 
because  the  court  deemed  the  partners  tenants 
in  common  of  the  land. 

Michigan. —  ()'(!onnell  i).  Schwannback,  76 
Mich.  517,  43  N.  W.  509;  Cragin  v.  Gardner. 
04  Mich.  399,  31  N.  W.  200;  Toller  v.  Weth- 
eroll,  !)  Mich.  404. 

Alissouri. —  Tliirgadine  V.  Gibbons,  114  Mo. 
501.  21  S.  W.  720  [alJhrming  45  Mo.  App. 
400]. 
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of  legislation.^^  A  surviving  partner  in  a  single  action  may  recover  demands  due 
him  individually  as  well  as  demands  due  liini  as  surviving  partner.-''^ 

b.  Actions  at  Law  Against  Survivors.  Actions  at  law  to  enforce  firm  obliga- 
tions must  be  brought  against  the  survivors  only,  in  most  jurisdictions/''  although 
in  some  the  deceased  partner's  representatives  may  be  joined  as  defendants.-'^ 


'New  Hampshire. —  Boyd  v.  Webster,  58 
N.  H.  33C. 

A'ew  York. —  Clift  v.  Moses,  112  N.  Y.  42G, 
20  N.  E.  392;  Daby  v.  Ericsson,  45  N.  Y. 
786;  Place  v.  Bleyl,  45  N.  Y.  App.  Div.  17, 
CO  N.  Y.  Suppl.  800,  7  N.  Y.  Annot.  Cas. 
95;  Woarms  v.  Bauer,  16  Daly  333,  11  N.  Y. 
Suppl.  59  {.affirming  7  N.  Y.  Suppl.  323] 
(where,  however,  it  was  held  that  Ihe  suit 
was  properly  brought  by  deceased's  executor 
and  the  survivor,  inasmuch  as  the  partner- 
ship articles  provided  that  the  executor  should 
take  the  deceased's  place  in  the  firm)  ;  Car- 
rere  r.  Spoft'ord,  46  How.  Pr.  294;  Holmes  v. 
De  Camp,  1  Johns.  34,  3  Am.  Dec.  293. 

North  Carolina. —  Felton  v.  Reid,  52  N.  C. 
2G9. 

Ohio. —  Beach  v.  Hayward,  10  Ohio  455. 

Rhode  I.iland. —  Hawkins  v.  Capron,  17  E.I. 
679,  24  Atl.  466. 

South  Carolina. —  Dial  v.  Agnew,  28  S.  C. 
454,  6  S.  E.  295. 

Tennessee. —  Davis  Ross,  (Ch.  App.  1898) 
50  S.  W.  650. 

Texas. —  Watson  V.  Miller,  55  Tex.  289; 
Philadelphia  Fire  Assoc.  v.  Laning,  (Civ.  App. 
1893)  31  S.  W.  681;  Campbell  v.  Wallace,  3 
Tex.  App.  Civ.  Cas.  §  433;  Hines  v.  Dean,  1 
Tex.  App.  Civ.  Cas.  §  690. 

United  States. —  Robinson  v.  Hintrager,  36 
Fed.  752;  Pagan  v.  Sparks,  18  Fed.  Cas. 
No.  10,659,  2  Wash.  325. 

England. —  Richards  v.  Heather,  1  B.  &  Aid. 
29. 

Canada. —  Bolckow  v.  Foster,  25  Grant  Ch. 
(U.  C.)  476. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  569-572. 

12.  Fotrebe  v.  McKinney,  6  Rob.  (La.) 
13;,McCord  v.  West  Feliciana  R.  Co.,  1  Rob. 
(La.)  519;  Dick  v.  Dunlap,  1  Rob.  (La.)  54; 
Babcoek  Brashear,  19  La.  404;  Connelly  v. 
Che€vers,  16  La.  30;  Cutler  v.  Cochran,  13 
La.  482;  Hoey  v.  Twogood,  11  La.  195; 
Flower  v.  O'Connor,  7  La.  194;  Crozier  v. 
Hodge,  3  La.  357;  Norris  v.  Ogden,  11  Mart. 
(La.)  455;  Latimer  v.  Newman,  69  Mo.  App. 
76;  Phoenix  Ins.  Co.  v.  Carnahan,  63  Ohio  St. 
258,  58  N.  E.  805.  Even  in  Louisiana  the 
survivor  need  not  join  the  representatives  of 
the  deceased  partner  in  an  action  brought  to 
annul  a  sale  in  which  he  has  an  individual 
interest.    Lockhart  v.  Harrell,  6  La.  Ann.  530. 

13.  Blackstone  v.  Eagan,  125  111.  App.  546. 

14.  California. —  Corson  v.  Person,  86  Cal. 
433,  25  Pac.  7;  West  Coast  Lumber  Co.  v. 
Apfield,  86  Cal.  335,  24  Pac.  993. 

Colorado. —  Doty  v.  Irwin- Phillips  Co.,  15 
Colo.  App.  96,  61  Pac.  188. 

Georgia. —  Ross  v.  Everett,  12  Ga.  30; 
Roosvelt  V.  McDowell,  1  Ga.  489. 

Illinois. —  Bauer  Grocer  Co.  v.  McKee  Shoe 
Co.,  87  111.  App.  434;  Horton  v.  Brown,  45 
111.  App.  171. 


Iowa. —  Black  v.  Struthers,  11  Iowa  459; 
Childs  V.  Hyde,  10  Iowa  294,  77  Am.  Dec. 
113;  Postlewait  v.  Howes,  3  Iowa  365. 

Kentucky. —  Southard  v.  Lewis,  4  Dana 
148;  Fennell  v.  Myers,  76  S.  W.  136,  25  Ky. 
L.  Rep.  589. 

Maine. —  McNally  v.  Kerswell,  37  Me.  550. 

Maryland. —  Harwood  v.  Jones,  10  Gill  &  J. 
404,  32  Am.  Dec.  180. 

Michigan. —  Manning  v.  Williams,  2  Mich. 
105.  Where  an  action  is  commenced  against 
partners,  and  upon  the  death  of  one  is  con- 
tinued against  the  other  alone  as  survivor, 
although  plaintiffs  might  present  and  prove 
their  claim  against  the  estate  of  the  deceased 
partner,  or  proceed  in  equity  to  settle  the 
rights  of  the  estate  and  of  creditors,  they  are 
not  bound  to  do  so,  and  by  continuing  their 
action  against  the  survivor  they  do  not  aban- 
don their  suit  against  the  deceased.  Van 
Kleeck  v.  McCabe,  87  Mich.  599',  49  N.  W. 
872,  24  Am.  St.  Rep.  182. 

Mississippi. —  Robertshaw  v.  Hanway,  52 
Miss.  713;  Freeman  v.  Stewart,  41  Miss.  138; 
Robinson  v.  Thompson,  Sm.  &  M.  Ch.  454. 

New  Jersey. —  Rustling  v.  Brodhead,  55 
N.  J.  Eq.  200,  35  Atl.  841. 

New  York. — Merrill  v.  Blanchard,  158  N.  Y. 
682,  52  N.  E.  1125  [affirming  7  N.  Y.  App. 
Div.  167,  40  N.  Y.  Suppl.  48] ;  Richter  v. 
Poppenhausen,  42  N.  Y.  373  [affirming  9  Abb. 
Pr.  N.  S.  263]  ;  Voorhis  v.  Childs,  17  N.  Y. 
354  [affirming  18  Barb.  592,  1  Abb.  Pr.  43]  ; 
Smith  V.  Ferguson,  33  N.  Y.  App.  Div.  561, 
53  N.  Y.  Suppl.  1097;  Callanan  v.  Keeseville. 
48  Misc.  476,  95  N.  Y.  Suppl.  513;  Goelet  v. 
McKinstry,  1  Johns.  Cas.  405. 

North  Carolina. —  McCaskill  v.  Lancashire, 
83  N.  C.  393. 

Oregon. — ■  Poppleton  v.  Jones,  42  Oreg.  24, 
69  Pac.  919. 

Pennsylvania. —  McClaren  V.  Citizens'  Oil, 
etc.,  Co.,  14  Pa.  Super.  Ct.  167. 

Tennessee. — Brooks  v.  Brooks,  12  Heisk.  12 ; 
Saunders  v.  Stallings,  5  Heisk.  65. 

Texas. —  Gaut  v.  Reed,  24  Tex.  46,  76  Am. 
Dec.  94;  Lovelady  v.  Bennett,  (Civ.  App. 
1895)  30  S.  W.  li24;  Dulaney  v.  Walshe,  3 
Tex.  Civ.  App.  174,  22  S.  W.  131. 

Washington. —  Brigham-Hopkins  Co.  v. 
Gross,  30'  Wash.  277,  70  Pac.  480;  Brigham 
Hopkins  Co.  v.  Gross,  20  Wash.  218,  54  Pac. 
1127  (applying  2  Ballinger  Code&  St.§§  6188- 
6190,  which  modify  the  common-law  doc- 
trine) ;  Barlow  V.  Coggan,  1  Wash.  Terr.  257. 

United  States. —  Brigham-Hopkins  Co.  v. 
Gross,  107  Fed.  769. 

England. —  Wilkinson  IK  Henderson,  2  L.  J. 
Ch.  190,  1  Myl.  &  K.  582,  7  Eng.  Ch.  582, 
39  Eng.  Reprint  801. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  573-575. 

15.  Georgia. — Anderson  v.  Pollard,  62  Ga. 
46;  Garrard  v.  Dawson,  49  Ga.  434. 
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e.  Liability  of  Decedent's  Estate.  While  the  representatives  of  the  deceased 
partner  cannot  be  joined  witli  the  survivor  as  a  rule,  in  an  action  at  law,  tlie 
estate  is  everywhere  liable  for  firm  obligations.'^  According  to  some  of  the  cases 
the  claimant  may  pursue  his  concurrent  remedies  against  the  survivor  and  against 
the  decedent's  estate  at  the  same  time."  According  to  others,  before  he  can 
proceed  against  the  decedent's  estate,  he  must  show  that  the  surviving  partners 
have  been  proceeded  against  to  execution  at  law  or  else  that  they  are  insolvent, 
so  that  to  proceed  against  them  would  be  unavailing.'^  This  rule  is  based  upon 
the  doctrine  that  the  assets  of  the  firm  in  the  control  of  the  survivor  are  the 
primary  fund  for  the  payment  of  firm  debts.'^  Courts  of  equity  often  permit 
proceedings  against  the  estate  of  the  deceased  partner,  and  permit  the  joinder  of 


Indiana. —  Indiana  Pottery  Co.  v.  Batea^  14 
Ind.  8,  action  to  compel  conveyance  of  land. 

Kentucky. —  Marble  v.  Marble,  4  Ky.  L. 
Rep.  360,  holding  that  the  heirs  of  the  de- 
ceased partner  are  necessary  parties  to  an 
action  to  determine  the  title  to  firm  lands. 

Tennessee. —  Trundle  v.  Edwards,  4  Sneed 
572  (applying  Acts  (1789),  c.  57,  §  5)  ;  Simp- 
son V.  Young,  2  Humphr.  514. 

Virginia. —  Carter  v.  Currie,  5  Call  158. 

England. —  Partn.  Act  (1890),  §  9;  Sup. 
Ct.  Ord.  XVI,  Rules  1,  4,  6,  8. 

See  38  Cent.  Dig.  tit.  "  Partnership," 
§§  573-575. 

16.  Alabama. —  Goldsmith  v.  Eichold,  94 
Ala.  116,  10  So.  80,  33  Am.  St.  Rep.  9'7. 

California. —  Savings,  etc.,  Soc.  v.  Gibb,  21 
Cal.  595. 

Connecticut. —  Storer  v.  Hinkley,  Kirby  147. 

Illinois. —  Evans  v.  Superior  Steel  Co.,  114 
111.  App.  505. 

Massachusetts. —  Sampson  v.  Shaw,  101 
Mass.  145,  3  Am.  Rep.  327,  applying  Rev.  St. 
c.  97,  §  28. 

Nciv  York. —  Morgan  v.  Skidmore,  3  Abb. 
N.  Cas.  92. 

Pennsylvania. —  Lang  v.  Keppele,  1  Binn. 
123. 

?'ea;as.— Gaut  V.  Reed,  24  Tex.  46,  76  Am. 
Dec.  94. 

Virginia. —  Sale  v.  Dishman,  3  Leigh  548. 
See  38  Cent.  Dig.  tit.  "  Partnership,"  §  564 
et  seq. 

17.  Alabama. —  Smith  v.  Mallory,  24  Ala. 
628  (but  firm  creditor  cannot  sliare  pari 
passu  with  separate  creditors  in  such  estate, 
if  it  is  insolvent)  ;  McC'ulloch  v.  Judd,  20 
Ala.  703  ("but  cannot  have  execution  until 
he  has  sued  the  surviving  partners  to  insol- 
vency " ) . 

Arkansas. —  Smith  v.  Van  Gilder,  26  Ark. 
527. 

Connecticut. —  Filley  v.  Phelps,  18  Conn. 
294,  whore  ])Mrtnersliip  notes  sued  on  wore 
joint  and  several. 

//Ziriois.— Doggott  v.  Dill,  108  111.  560,  48 
Am.  Rop.  505  \  distinguishing  I'aiilman  V. 
Gnivos,  20  111.  405]. 

Indiiinn. —  Nownian  i;.  Oalcs,  105  Ind.  171, 
72  N.  K.  038;  Vance  v.  (Jowing,  13  Ind.  460; 
Small  r.  Davis,  12  Ind.  Apj).  635,  40  N.  K. 
1)31,  iipidyiiig  Kev.  St.   (IBDl)   §S  2.|65  21(!7. 

Mdiiir. —  iiaMH  V.  lOiiuiry,  74  Mo.  338,  ajjply- 
irig  l!ov,  St.  0.  69,  §  4. 

Michiqan. — Van  KIcock  v.  Mc('al)o,  87  Mich. 
CO!),  49  'N.  VV.  872,  24  Air).  St.  Koj).  182. 
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Mississippi. —  Freeman  v.  Stewart,  41  Miss. 
138. 

Ohio. —  Grosvenor  v.  Austin,  6  Ohio  103, 
25  Am.  Dec.  743;  Williams  v.  Bradley,  5 
Ohio  Cir.  Ct.  114,  3  Ohio  Cir.  Dec.  58,  apply- 
ing Rev.  St.  §  6102. 

Tennessee. —  Saunders  v.  Wilder,  2  Head 
577,  applying  Act  (1789),  c.  57,  §  5. 

Virginia. —  Sale  v.  Dishman,  3  Leigh  548. 

England. —  In  re  Hodgson,  31  Ch.  D.  177, 
55  L.  J.  Ch.  241,  54  L.  T.  Rep.  N.  S.  222,  34 
Wkly.  Rep.  127;  Hills  v.  McRae,  9  Hare  297, 
15  Jur.  766,  20  L.  J.  Ch.  533,  41  Eng.  Ch. 
297,  68  Eng.  Reprint  516;  Cheetham  v.  Crook, 
McClell.  &  Y.  307;  Stephenson  v.  Chiswell,  3 
Ves.  Jr.  566,  30  Eng.  Reprint  1158;  Thorpe 
V.  Jackson,  2  Y.  &  C.  Exch.  553;  Partn.  Act 
(1890),  §  9. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  564 
et  seq. 

18.  Alabama. —  Winfrey  v.  Clarke,  107  Ala. 
355,  18  So.  141. 

Colorado. —  Beaton  v.  Wade,  14  Colo.  4,  22 
Pac.  1093. 

New  York. —  Leggat  v.  Leggat,  176  N.  Y. 
590,  68  N.  E.  1119'  [affirming  79  K  Y.  App. 
Div.  141,  80  N.  Y.  Suppl.  327] ;  Pope  v.  Cole, 
55  N.  Y.  124,  14  Am.  Rep.  198  [affirming  66 
Barb.  282,  64  Barb.  406] ;  Hoyt  r.  Bonnett, 
50  N.  Y.  538  [7-eversing  58  Barb.  529]  ; 
Richter  v.  Poppenhausen,  42  N.  Y.  373  [af- 
firming 9  Abb.  Pr.  N.  S.  263] ;  Tracy  v.  Suy- 
dam,  30  Barb.  110;  Voorhies  v.  Baxter,  18 
Barb.  592,  1  Abb.  Pr.  43  [affirmed  in  17  N.  Y. 
354];  Dubois'  Case,  3  Abb.  Pr.  177;  Law- 
rence V.  Leake,  etc.,  Orphan  House,  2  Den. 
577;  Haniersley  v.  Lambert,  2  Jolms.  Ch. 
508 ;  Slatter  v.  Carroll,  2  Sandf.  Ch.  573. 

North  Carolina. —  Burgwin  t;.  Hostler,  1 
N.  C.  75,  1  Am.  Dec.  582. 

OZ/io.— Horsey  v.  Heath,  5  Ohio  353. 

Rhode  Island. —  Island  Sav.  Bank  v.  Galvin, 
19  R.  I.  569,  36  Atl.  1125  (applying  Gen. 
Laws,  c.  233)  ;  Taylor  v.  Slater,  17  R.  I.  801, 
24  Atl.  835;  Pearee  v.  Cooke,  13  R.  I.  184; 
Shaw  V.  Knowloa,  3  R.  I.  112. 

t^ouUi  Carolina. —  Philson  v.  Bampficld,  1 
Brov.  202. 

Unilcd  ^tatea. —  Nelson  V.  Hill,  5  How.  127, 
12  Ij.  ed.  81  ;  Troy  Iron,  etc.,  Factory  v.  Wins- 
low,  24  Fed.  Cas."  No.  14,199,  1  Ban.  &  A.  98, 
11  lUatchf.  513. 

Soo  38  Cent.  Dig.  tit.  "Partnership," 
§  56  I ct  seq. 

19.  Seo  the  oasoB  cited  in  the  following 
note. 
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survivors  and  the  representatives  of  the  deceased  partner,  when  courts  of  law 
would  not  permit  them.^" 

d.  Jurisdiction  of  Actions.  Equity  has  jurisdiction  of  actions  by  the  survivor 
or  by  linn  creditors  against  the  estate  of  a  deceased  partner/'  in  the  absence  of 
statutes  giving  to  probate  courts  exclusive  cognizance  thereof.^^ 

e.  Limitations  of  Actions.  The  time  within  which  actions  must  be  brought 
by  or  against  surviving  partners  or  representatives  of  deceased  partners  depends 
upon  the  statutory  provisions  in  the  particular  jurisdiction.^  Whether  the  rep- 
resentatives of  a  deceased  partner  can  set  up  the  statute  of  limitations  against  a 
firm  creditor  while  the  surviving  partner  remains  liable  and  has  the  right  of  con- 
tribution against  them  is  a  point  on  wliich  the  courts  differ.^''  In  jurisdictions 
where  the  creditor  is  not  entitled  to  sue  pending  the  administration  of  the  firm 
estate  in  specified  courts,  the  statute  of  limitations  does  not  run  against  his  claim 
during  such  settlement.^^ 

f.  Reeeivep  and  Attachment.  The  appointment  of  a  receiver  in  a  creditor's 
action  against  the  surviving  partner  will  be  made  whenever  the  court  deems  this 
essential  to  the  preservation  or  honest  administration  of  the  assets.^^  In  what 
cases  an  attachment  will  issue  against  the  survivor  in  an  action  upon  a  firm  claim 
and  the  procedure  therein  is  generally  determinable  by  local  statutes.^'' 


20.  Alabama. —  Waldron  v.  Simmons,  28 
Ala.  C29. 

Florida. —  Fillyau  v.  Laverty,  3  Fla.  72. 

Georgia.—  Scott  v.  Scott,  33  Ga.  102. 

Illinois. —  Garvin  v.  Stewart,  59  111.  229. 

Indiana. —  Weyer  v.  Thornburgli,  15  Ind. 
124;  Indiana  Pottery  Co.  v.  Bates,  14  Ind.  8. 

Kentucky. —  Pearson  v.  Keedy,  6  B.  Mon. 
128,  43  Am.  Dec.  160. 

Maine. —  Bennett  v.  Bennett,  93  Me.  241, 
44  Atl.  894. 

Mississippi. —  Citizens'  Mut.  Ins.  Co.  v. 
Ligon,  59  Miss.  305 ;  Hanway  v.  Robert- 
shaw,  49  Miss.  758 ;  Boisgerard  v.  Wall,  Sm. 
&  M.  Ch.  404. 

New  York. —  Haines  v.  Hollister,  64  N.  Y. 
1;  Zimmerman  v.  Kunkel,  6  N.  Y.  St.  768; 
Butts  V.  Genung,  5  Paige  254;  Copcutt  v. 
Merchant,  4  Bradf.  Surr.  18. 

North  Carolina. —  Drake  v.  Blount,  17 
N.  C.  353. 

Virginia. —  Jackson  v.  King,  8  Leigh  689; 
Gait  V.  Calland,  7  Leigh  594. 

United  States.— Nelson  v.  Hill,  5  How.  127, 
12  L.  ed.  81;  Vose  v.  Philbrook,  28  Fed.  Cas. 
No.  17,010,  3  Story  335. 

England. —  Brett  v.  Beckwith,  3  Jur.  N.  S. 
31,  26  L.  J.  Ch.  130,  5  Wkly.  Ren.  112. 

Canada. —  Baxter  L-.  Turnbun,^2  Grant  Ch. 
(U.  C.)  521. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  564 
et  seq. 

21.  E.  A.  Moore  Furniture  Co.  i\  Prussing, 
71  111.  App.  666;  Hills  v.  McRae,  9  Hare 
297,  20  L.  J.  Ch.  533,  15  Jur.  766,  41  Eng. 
Ch.  297,  68  Eng.  Reprint  516. 

22.  Lewis  r.  Moore,  9  Rob.  (La.)  196; 
Anderson  v.  Birdsall,  19  La.  441.  And  see 
Caldwell  v.  Hawkins,  73  Mo.  450.  In  Kjiox 
f.  Bates,  79  Ga.  425,  5  S.  E.  61,  it  was  held 
that  a  court  of  law  in  the  county  of  the  sur- 
vivor's residence  has  no  jurisdiction  of  the 
administrator  of  the  deceased  in  another 
county,  in  the  absence  of  an  averment  that 
the  firm  is  insolvent. 


23.  Alabama. —  Goldsmith  v.  Eiehold,  94 
Ala.  116,  10  So.  80,  33  Am.  St.  Rep.  97. 

Georgia.— WiUis  v.  Sutton,  116  Ga.  283, 
42  S.  E.  526. 

Maine. —  Bennett  v.  Bennett,  92  Me.  80, 
42  Atl.  237,  applying  Rev.  St.  c.  87,  §  12. 

Missouri. —  Denny  v.  Turner  2  Mo.  App. 
52. 

New  ror/c— Gibbons  v.  Bush  Co.,  115  N.  Y. 
App.  Div.  019,  101  N.  Y.  Suppl.  721;  Cohen 
V.  Hymes,  64  Hun  54,  18  N.  Y.  Suppl.  571. 

Tennessee. —  Hambough  v.  Carney,  ( Ch. 
App.  1901)  62  S.  W.  503. 

Virginia. —  Lovett  v.  Perry,  98  Va.  604,  37 
S.  E.  33. 

England. —  Brown  v.  Gordon,  16  Beav.  302, 
22  L.  J.  Ch.  65,  1  Wkly.  Rep.  2,  51  Eng. 
Reprint  795 ;  Braithwaite  v.  Britain,  1  Keen 
206,  15  Eng.  Ch.  206,  48  Eng.  Reprint  285. 

Canada. — -McFadgen  v.  Stewart,  11  Grant 
Ch.  (U.  C.)  272. 

Federal  courts. —  In  Brigham-Hopkins  Co. 
V.  Gross,  107  Fed.  769,  it  was  held  that  the 
provisions  of  a  state  statute  of  limitations 
did  not  apply  in  an  action  In  the  federal 
court  by  a  partnership  creditor  against  a 
surviving  partner. 

24.  Buckingham  v.  Ludlum,  37  N.  J.  Eq. 
137  [affirmed  in  41  N.  J.  Eq.  348,  7  Atl.  851], 
and  Winter  v.  Innes,  2  Jur.  981,  4  Myl.  &  C. 
101,  18  Eng.  Ch.  101,  41  Eng.  Reprint  40, 
hold  that  they  cannot,  while  Way  v.  Bas- 
sett,  5  Hare  55,  10  Jur.  89,  15  L.  J.  Ch.  1, 
26  Eng.  Ch.  55,  67  Eng.  Reprint  825,  holds 
that  they  can. 

25.  Brigham-Hopkins  Co.  v.  Gross,  30 
Wash.  277,  70  Pac.  480;  Brigham  Hopkins 
Co.  V.  Gross^  20  Wash.  218,  54  Pac.  1127. 

26.  Word  V.  Word,  90  Ala.  81,  7  So.  412; 
Dick  V.  Laird,  7  Fed.  Cas.  No.  3,891,  4 
Cranch  C.  C.  667.  See  also  supra,  VI,  D,  5; 
infra,  IX,  D,  7,  c. 

27.  Connecticut. —  Filley  Phelps,  18 
Conn.  294. 

Georgfia.—- Sheffield  v.  Key,  14  Ga.  537. 
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g.  Pleading-sand  Issues  —  (i)  Declaration  on  Complaint.    In  tlie  absence 

of  statutory  provisions  upon  tlie  sul)ject,  it  is  not  necessary,  as  a  rule,  tliat  the 
surviving  partner  should  describe  himself  as  such  in  an  action  brought  by  him  to 
enforce  a  partnership  claim ;  but  he  should  set  forth  in  his  complaint  or  decla- 
ration all  the  facts  which  are  necessary  to  shovf  his  right  to  maintain  the  action 
without  the  joinder  of  those  who  were  his  copartners,  when  the  claim  arose.^ 
When  a  new  firm  has  succeeded  to  the  business  of  one  dissolved  by  the  death  of 
a  partner,  and  sues  upon  a  claim  of  the  old  lirm,  it  must  allege  an  assignment  of 
the  claim  to  itself.^^  The  rule  stated  above  as  to  the  complaint  or  declaration  in 
an  action  by  a  surviving  partner  applies  to  a  complaint  or  declaration  in  an  action 
against  the  survivor  on  a  firm  obligation.*  If  the  action  is  brought  against  the 
representatives  of  the  deceased  partner  plaintiff's  allegations  must  include  the 
insolvency  of  the  survivor  in  jurisdictions  where  a  firm  creditor  must  exhaust  his 
remedy  against  the  survivor  as  a  condition  precedent  to  an  action  against  the  estate 
of  the  deeeased.^^    In  other  jurisdictions  such  allegations  are  unnecessary.^^ 

(ii)  Subsequent  Pleadings.  The  defense  of  payment,  whether  on  behalf 
of  the  survivor  or  against  him,  must  be  pleaded.^^  Wlien  one  sued  as  a  survivor 
denies  the  existence  of  the  partnership,  he  is  not  thereby  precluded  from  having 
the  partnership  effects  applied  to  the  payment  of  firm  debts.^  The  answer  or 
plea  of  the  representative  of  a  deceased  partner  will  vary,  according  to  the  juris- 
diction in  which  the  action  is  brought.^^  In  every  jurisdiction,  however,  such 
representative  states  a  good  defense  when  he  answers  that  the  claim  sued  on  is 
an  individual  debt  of  the  surviving  partner.^^ 

(ill)  Issues  and  Variance.  The  issues  as  framed  by  the  pleadings  must  be 
sustained  by  the  proof  of  the  party  having  the  affirmative.^^    If  plaintiff's  cause 


Louisiana. —  Powell  v.  Hopson,  13  La.  Ann. 
626 ;  Turner  v.  Collins,  1  Mart.  N.  S.  369. 

Maryland. —  Berry  v.  Harris,  22  Md.  30,  85 
Am.  Dec.  639. 

Minnesota. —  Allis  v.  Day,  13  Minn.  199. 

Mississippi. —  Eoaeh  v.  Brannon,  57  Miss. 
490. 

Montana. —  Krueger  v.  Speith,  8  Mont.  482, 
20  Pae.  664,  3  L.  R.  A.  291,  applying  Prob. 
Prac.  Act,  §§  229,  533. 

Pennsylvania. —  Swezey  V.  Brown,  10  Wkly. 
Notes  Cas.  207. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  576. 
And  see  supra,  VI,  D,  4;  infra,  IX,  D,  7,  a. 

28.  Arkansas. —  Keith  v.  Pratt,  5  Ark. 
601  (holding  that  in  an  action  on  a  note 
payable  to  "  E.  Y.  B.  &  Co."  the  surviving 
partner  must  aver  the  identity  of  tlie  payees 
with  himself  as  the  deceased  partner)  ; 
Bonne  v.  Kay,  5  Ark.  19  (need  not  negative 
payment  to  the  deceased  partner). 

Indiana.— m\hhoU  v.  Skilcs,  16  Ind.  138. 

Kentucky. —  Patterson  v.  Chalmers,  7  B. 
Mon.  59."). 

Louisiana. —  Johnson  V.  Levy,  109  La.  1036, 
34  So.  08. 

Maine. —  Stevens  v.  Rollins,  34  Me.  226. 

Nevada. —  Reese  v.  Kinkcad,  17  Ncv.  447, 
30  I'ae.  1087. 

'New  Iffimpsliire. —  .Toyslin  V.  Taylor,  24 
N.  If.  26K;  \A'.ihU'n  V.  Colby,  14  N.  11.  33,  40 
Am.  Dec.  17;). 

Nero  York. —  Dnl)y  V.  lOricsson,  45  N.  Y. 
780. 

yVrcrtfl.— Wright  V.  McCainplx'll,  75  Tox. 
OAA,  13  S.  W.  293. 

WiHriniHin. —  Howard  V.  Boorman,  17  Wis. 
459,  li()Miii(^  (hill,  an  averment  thiit,  (lie  ]>laiii 
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tiff  now  holds  the  note  sued  on,  as  "  surviv- 
ing partner  "  of  a  specified  firm  is  equivalent 
to  an  averment  that  it  is  firm  property. 

England. —  French  v.  Andrade,  6  T.  R.  582 ; 
Slipper  V.  Stidstone,  5  T.  R.  493,  1  Esp.  47. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  577. 

29.  Needham  v.  Wright,  140  Ind.  190,  39 
N.  E.  510;  Spalding  v.  Mure,  6  T.  R.  303. 

30.  Arkan.'ias. —  Hess  v.  Adler,  67  Ark.  444, 
55  S.  W.  843. 

Indiana. — ■  Pattison  v.  Norris,  29  Ind.  165; 
Culbertson  v.  Townsend,  6  Ind.  64;  Bradley  v. 
Ward,  0  Blackf.  190. 

Maryland. —  Raborg  v.  Columbia  Bank,  1 
Ilarr.  &  G.  231. 

Minnesota. —  Berkey  v.  Judd,  12  Minn.  52. 

Neio  York. — Tom  v.  Goodrich,  2  Johns.  213. 

Wiseonsin. —  Hoeflinger  v.  Wells,  47  Wis. 
623,  3  N.  W.  589. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  577. 

31.  Pearson  v.  Keedy,  6  B.  Mon.  (Ky.) 
128,  43  Am.  Dec.  100;  Voorhis  V.  Childs,  17 
N.  Y.  354  [affinnivg  18  Barb.  592,  1  Abb. 
Pr.  43];  Pope  r.  Cole,  66  Barb.  (N.  Y.)  282 
Wflirmcd  in  55  N.  Y.  124,  14  Am.  Rep.  198]  ; 
Ricart  v.  Townsend,  6  How.  Pr.  (N.  Y.) 
460. 

32.  Brewster  r.  Rtorrett,  32  Pa.  St.  1 1 5. 

33.  Massey  v.  Pike,  20  Ark.  92;  Lang  v. 
Lewis,  1  Rai'id.  (Va.)  277. 

34.  Robinson  v.  Allen,  85  Va.  721,  8  S.  E. 
835. 

35.  Small  v.  Davis,  12  Ind.  App.  635,  40 
N.  Vu  034;  Hartley  r.  Kirlin,  45  Pa.  St.  49. 

36.  FordicR  ^^  "  Seribnor,  108  Tnd.  85,  9 
N.  10.  122. 

37.  Brown  r.  li'nrnhinii,  58  T\Tiiin.  199,  00 
N.  VV.  .'Ml   (wIkto  pluiiitiir  alleged  a  breach 
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of  action  is  alleged  to  have  arisen  during  the  existence  of  the  partnership,  while 
the  evidence  shows  that  it  arose  subsequently,  the  variance  is  fatal.^^ 

h.  Evidence.  The  rules  which  relate  to  the  admissibility  of  evidence,  to  pre- 
sumptions and  burden  of  proof,  as  well  as  to  the  weight  and  sufficiency  of  evi- 
dence, in  actions  such  as  we  are  now  considering,  are  not  peculiar,  although  the 
necessity  of  giving  evidence  in  a  particular  case,  its  admissibility  and  its  proba- 
tive force,  depend  very  largely  upon  the  principles  of  substantive  law,  which  have 
been  stated  in  the  foregoing  sections  of  this  article.*^^ 

i.  Instpuetions  and  Questions  Fop  Jury.  It  is  the  duty  of  the  court  to  prop- 
erly instruct  the  jury  as  to  the  rules  of  law  applicable  to  the  issne  presented  to 
them  by  the  evidence.'"'  It  is  for  the  jury  to  decide  all  disputed  questions  of 
fact.« 

j.  Judgment.  The  judgment  must  follow  the  pleadings.  Hence,  in  an  action 
brought  by  a  surviving  partner,  a  judgment  in  favor  of  the  firm  is  irregular,  even 
in  a  jurisdiction  where  a  firm  may  sue  as  such.'*^  Again  the  judgment  should 
dispose  of  every  material  issue  involved  in  the  action.''^    A  judgment  may  be 


of  contract  by  defendant  but  failed  to  give 
any  evidence  of  breach,  and  the  action  was 
dismissed)  ;   Baughan   v.   Graham,   1  How. 

(Miss.)  220  (holding  that  one  sued  as  a 
surviving  partner  must  be  proved  to  have 
been  a  member  of  the  firm)  ;  Ledden  v.  Colby, 
14  N.  H.  33,  40  Am.  Dec.  173  (holding  that 
a  plaintiff  who  claims  as  surviving  partner 
must  prove  the  death  of  his  copartner)  ; 
Fogarty  v.  Cullen,  49  N.  Y.  Super.  Ct.  397 

(holding  that  the  defense  by  a  deceased  part- 
ner's representatives  that  plaintiff  had  agreed 
to  accept  a  new  firm's  liability  in  lieu  of  that 
of  the  old  must  be  clearly  proved). 

38.  Mead  v.  Eaymond,  52  Mich.  14,  17 
N.  W.  221. 

39.  Alabama. —  Rose  v.  Gunn,  79  Ala.  411 
(an  acknowledgment  of  debt  by  the  survivor 
is  not  evidence  against  the  deceased  partner's 
representative)  ;  Humes  v.  O'Bryan,  74  Ala. 
64;  Dixon  Barclay,  22  Ala.  370;  Eichard- 
son  V.  Humphreys,  Minor  383. 

Colorado. —  Cooper  v.  Wood,  1  Colo.  App. 
101,  27  Pac.  884. 

Connecticut. —  Sturges  v.  Beach,  1  Conn. 
507,  holding  that  a  judgment  against  the  sur- 
viving partner  is  not  evidence  of  a  debt  of 
the  partnership  so  as  to  charge  the  deceased 
partner's  representatives  therewith. 

Illinois.— 'Rem-j  v.  Caruthers,  196  111.  136, 
63  N.  E.  629  ^affirming  95  111.  App.  582,  bur- 
den of  proving  extinguishment  of  firm  debt, 
as  to  the  estate  of  the  deceased  is  upon  him' 
who  alleges  it] ;  MacDonald  v.  Crosby,  192 
111.  283,  01  N.  E.  505;  Denison  Nat.  Bank  v. 
Danahy,  89  111.  App.  92,  admission  by  de- 
ceased during  his  life  is  received  against  his 
representatives. 

Indiana. —  Bond  v.  Nave,  62  Ind.  505,  hold- 
ing that  a  survivor's  inventory  is  not  evi- 
dence of  a  partnersliip  as  against  the  de- 
ceased partner's  estate. 

Kentucky. —  Hamilton  v.  Summers,  12 
B.  Mon.  li,  54  Am.  Dec.  509. 

ifaine.— Fuller  r.  ^Yilde^,  61  Me.  525. 

Maryland. —  Stewart  v.  Rogers,  19  Md.  98. 

Miehifian. —  Van  Kieeck  v.  McCabe,  87 
Mich.  599,  49  N.  W.  872,  24  Am.  St.  Rep. 
182;  Cragin  V.  Gardner,  64  Mich.  399,  31 
N.  W.  206. 


Missouri. —  Blythe  v.  Primeau,  35  Mo.  529 ; 
Klopfer  V.  Levi,  33  Mo.  App.  322. 

Nevada. —  Roney  v.  Buckland,  5  Nev.  219. 

New  York.- — Stewart  v.  Robinson,  115  N.  Y. 
328,  22  N.  E.  160,  163,  5  L.  R.  A. 
410;  Green  V.  Edick,  56  N.  Y.  613 
(in  an  action  against  the  survivor  plain- 
tiff cannot  testify  to  a  conversation  be- 
tween him  and  the  deceased  partner)  ; 
Daby  v.  Ericsson,  45  N.  Y.  786 ;  Bush  Co.  v. 
Gibbons,  87  N.  Y.  App.  Div.  576,  84  N.  Y. 
Suppl.  478  [afp/rming  46  N.  Y.  App.  Div.  513, 
62  N.  Y.  Suppl.  120];  Driggs  v.  Driggs,  11 
N.  Y.  St.  256. 

Ohio. —  Leach  v.  Church,  15  Ohio  St. 
169. 

Pennsylvania. —  Camden  Nat.  State  Bank 
V.  Pennock,  2  Mona.  166;  Welsh  v.  Speak- 
man,  8  Watts  &  S.  257. 

Tennessee. —  Trundle  v.  Edwards,  4  Snsed 
572;  Phillips  v.  Carney,  (Ch.  App.  1901)  62 
S.  W.  509. 

Virginia. —  Brockenbrough  v.  Hackley,  6 
Call  51. 

England.— Jell  v.  Douglas,  4  B.  &  Aid.  374, 
23  Rev.  Rep.  310,  6  E.  C.  L.  523. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  580-582. 

40.  Little  Grocer  Co.  v.  Johnson,  50  Ark. 
62,  6  S.  W.  231  (instruction  held  erroneous)  ; 
Stillwell  V.  Gray,  17  Ark.  473  (instruction 
was  unexceptionable)  ;  Beckett  v.  Little,  23 
Ind.  App.  65,  54  N.  E.  1069  (not  erroneous)  ; 
O'Neill  V.  Crane,  77  N.  Y.  App.  Div.  638,  79 
N.  Y.  Suppl.  118  (charge  not  justified). 

41.  Stewart  V.  Rogers,  19  Md.  98  (whether 
there  had  been  an  assignment  of  the  accounts 
of  the  old  firm  to  the  new,  and  whether  de- 
fendant had  assented  to  it)  ;  Sparling  v. 
Smeltzer,    133    Mich.   454,    95    N.   W.  571 

(whether  a  partnership  existed)  ;  Johnson 
V.  Emerick,  70  Mich.  215,  38  N.  W.  223 

(whether  plaintiff  had  notice  that  upon  the 
dissolution  of  a  firm  the  continuing  partner 
assumed  the  firm  debts)  ;  Dallmeyer  v.  Dall- 
mever,  (Pa.  1888)  16  Atl.  72. 

42.  Green  v.  Jones,  102  Ala.  303,  14  So. 
630. 

43.  Hensley  v.  Bagdad  Sash  Factory  Co., 
1  Tex.  App.  Civ.  Cas.  §  718,  where  the  judg- 
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a  nullity,**  but  if  it  is  merely  defective  or  irregular  it  cannot  be  attacked  col- 
laterally.*^ A  judgment  which  has  been  duly  entered  against  the  surviving  partner 
and  has  thus  become  a  legal  lien  upon  his  property  vpill  not  be  postponed  to  a  sul>- 
sequent  lien  acquired  by  the  judgment  debtor's  individual  creditor.*®  But  a  judg- 
ment which  has  not  become  a  legal  lien  on  specific  property  will  be  postponed,  in 
most  jurisdictions,  to  the  claims  of  the  separate  creditors  of  the  judgment  debtor, 
if  the  latter's  estate  is  insolvent.*'''  Tlie  judgment  for  plaintiffs,  in  an  action  by 
a  firm  after  the  death  of  a  member,  is  a  judgment  for  the  surviving  members,  in 
whom  the  right  to  sue  for  partnersliip  debts  vests  on  the  death  of  a  member.*^ 

k.  Execution.  The  surviving  partner  is  entitled  to  issue  execution  upon  a 
judgment  recovered  by  the  firm.*^  A  judgment  against  him  for  a  firm  debt  may 
be  enforced  by  an  execution  against  tlie  firm  property  in  his  hands  ;  but  a 
judgment  against  him  for  an  individual  debt  cannot  be  enforced  against  firm 
assets  to  the  detriment  of  firm  creditors.^^  Nor  can  a  judgment  against  him  for  a 
firm  debt  be  enforced  by  execution  against  the  estate  of  the  deceased  partner.^^ 

2.  Actions  Between  Survivor  and  Deceased's  Representatives  —  a.  By  Survivor. 
The  surviving  partner  may  sue  the  representative  of  the  deceased  partner  at  law 
in  a  proper  case  to  recover  partnership  property  which  the  representative  wrong- 
fully withholds  or  the  proceeds  of  that  which  he  has  wrongfully  disposed  of,°^  or 


ment  was  held  defective,  because  it  contained 
no  dismissal  of  the  action  as  to  the  repre- 
sentative of  the  deceased  partner,  who  had 
been  improperly  joined  as  defendant. 

44.  Kirkpatrick  V.  McElroy,  41  N.  J.  Eq. 
539,  7  Atl.  647,  where  a  judgment  at  law 
against  the  surviving  partner,  taken  after 
the  appointment  of  a  receiver  for  the  firm, 
was  declared  to  be  a  nullity. 

45.  Brent  v.  Cheevers,  16  La.  23. 

46.  Po&tlewait  v.  Howes,  3  Iowa  365 ;  Meech 
V.  Allen,  17  N.  Y.  300,  72  Am.  Dec.  465: 
Chalmers  v.  Turnipseed,  21  S.  C.  126. 

47.  'Neio  York. —  Matter  of  Potter,  5  Dem. 
Surr.  108. 

0//io.— Williams  v.  Bradley,  7  Ohio  Cir. 
Ct.  227,  4  Ohio  Cir.  Dec.  570,  5  Ohio  Cir.  Ct. 
114,  3  Ohio  Cir.  Dec.  58. 

Pennsylvania. —  Stauffer's  Estate,  3  Pa. 
Dist.  794,  15  Pa'  Co.  Ct.  492. 

South  Carolina. —  Woodrop  v.  Ward,  3 
Desauss.  Eq.  203. 

United  States. —  In  re  Lawrence,  5  Fed. 
349. 

England.— In  re  McRae.  25  Ch.  D.  16.  53 
L.  J.  Ch.  1132,  49  L.  T.  Rep.  N.  S.  544,  32 
Wkly.  Rep.  304. 

See  38  Cimt.  Dig.  tit.  "  Partnership,"  §  587. 

48.  Evans  v.  Silvoy,  144  Ala.  398,  42  So. 
62. 

49.  Cordor  v.  Steiner,  (Tex.  Civ.  App. 
1899)  64  S.  W.  277. 

50.  Diilnney  v.  Walshe,  3  Tex.  Civ.  App. 
174,  22  S.  W.  131. 

Firm  realty. —  In  Caldwell  v.  Parmer,  50 
Alii.  405,  it  was  liclil  that  firm  really,  held 
in  the.  individiiii  1  names  of  the  jjartncrs,  can- 
not Hold  under  an  CNccuiion  at  law  against 
Hid  Hiirvivor  alone,  aillioiigli  it  ciin  l)e  siili- 
jcctcd  to  the  |)artni:rHliip  delits  by  iirocccdiiig 
in  (!(|ui1  V. 

51.  (/lint  V.  liced,  24  To.\.  40,  70  Am.  Doc. 
04. 

62.  Cownn  r.  l/ciiiing,  111  Mo.  App.  253, 
85  S.  VV.  953,  applying  l{ev.  St.  (1890)  §  05. 
Jn  Marlh'tt       Mcl{m',  4  Ala.  0H8,  (Iki  llnu 
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creditor,  after  obtaining  judgment  against  the 
surviving  partner,  secured  a  judgment 
against  the  administratrix  of  the  deceased 
partner.  She  paid  the  judgment  against  her 
and  took  an  assignment  of  the  judgment 
against  the  survivor,  but  was  not  allowed  to 
enforce  this  by  execution,  on  the  ground  that 
fter  only  remedy  was  in  equity  for  an  ac- 
counting by  the  survivor.  The  satisfaction 
of  the  judgment  against  her  operated  to 
satisfy  the  judgment  against  the  survivor. 

53.  Alabama. —  Calvert  v.  Marlow,  18  Ala. 
67. 

Louisiana. —  Hoss'  Succession,  33  La.  Ann. 
1256  (holding,  however,  that  the  survivor 
was  debarred  from  maintaining  the  action  by 
having  acted  conjointly  with  the  personal 
representative  in  matters  Avhereof  lie  com- 
plained) ;  Abat  V.  Songy,  7  Mart.  274  (hold- 
ing that  the  court  of  probate  had  not  juris- 
diction of  such  action  under  Acts  (1805), 
No.  13). 

Massachusetts. —  Wilby  v.  Phinney,  15 
Mass.  110. 

New  York. —  Berolzheimer  v.  Strauss,  51 
N.  Y.  Super.  Ct.  96. 

Orcfion. —  Gardner  V.  Gillihan,  20  Oreg. 
598,  27  Pac.  220. 

Pennsylvania. —  Kutz  V.  Dreibclbis,  126  Pa. 
vSt.  335,' 17  Atl.  609  (where  the  survivor  was 
defeated  because  of  a  provision  in  the  part- 
nership articles  that  the  money  sued  for 
should  bo  paid  by  the  firm  debtor  to  the 
deceased  or  his  personal  re]ireaontativt>8)  ; 
Sharman  v.  Adams,  3  Pa.  Oas.  303,  0  Atl. 
891  ;  Culdin  V.  Lorah,  8  Pn.  Co.  Ct.  503 
(holding,  however,  that  the  statute  of  limi- 
tatioiiM  is  a  good  defense  to  such  action). 

Jfliodc  Island. —  Hawkins  r.  Capron,  17 
R.  1.  079,  ,21  All.  4()(),  holding  that  trover 
was  maintainable  by  the  survivor  against  the 
dccciiHcd's  repri'scnlalivi's  for  firm  assets. 

7'('(m.s'. —  li'rniiklin  r.  Toiijonrs,  1  Tex.  App. 
Civ.  (!as.  S  500,  where,  however,  it  was  held 
to  bo  a  (lefenso  llnil  I  lie  funds  in  defendant's 
liiiiidH  were  not  needed  to  pay  flrnv  debts. 
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for  a  debt  due  from  the  deceased  to  the  firm,  which  does  not  form  an  item  in  the 
partnership  account,^^  or  for  a  sum  due  from  the  estate  of  the  deceased  as  shown 
by  a  final  accounting,^^  or  for  a  definite  sum  due  by  waj^  of  contribution/'^  But 
an  action  will  not  lie  against  the  administrator  of  a  deceased  partner  for  the 
expenses  of  the  surviving  partner  in  collecting  the  debts  and  managing  the  con- 
cerns of  the  partnership/'  Even  when  an  action  at  law  will  not  lie,  the  survivor 
may  be  entitled  to  maintain  a  suit  in  equity  for  an  accounting  and  decree  against 
the  deceased  partner's  representatives,  or  for  a  transfer  of  firm  property  standing 
in  the  name  of  the  deceased  or  of  a  third  party,  or  for  other  relief  not  obtainable 
at  common  law/^ 

b.  By  Deceased's  Partner's  Representative.  The  relief,  which  is  ordinarily 
sought  by  the  representative  of  the  deceased  partner  against  the  survivor,  is 
obtainable,  not  in  an  action  at  law,  but  in  an  equity  proceeding  for  an  accounting 
and  distribution  by  the  latter/^    But  such  representative  may  maintain  an  action 


Virginia. —  Lovett  v.  Perry,  98  Va.  604, 
37  S.E.  33. 

^Yisconsin. —  Shields  v.  Fuller,  4  Wis.  102, 
65  Am.  Dec.  293. 

United  States. — Allison  v.  Alexander,  1 
Fed.  Cas.  No.  251,  1  Crancli  C.  C.  237,  may 
be  compelled  to  elect  between  remedy  at 
law  and  in  equity. 

England. —  Powdrell  v.  Jones,  2  Eq.  Rep. 
624,  18  Jur.  1048,  23  L.  J.  Ch.  606,  2  Smale 
&  G.  305,  2  Wkly.  Rep.  513,  65  Eng.  Reprint 
412. 

Canada.—  Strathy  v.  Crooks,  2  U.  C.  Q.  B. 
51,  holding,  however,  that  as  the  executor  of 
the  deceased  partner  was  a  tenant  in  com- 
mon with  the  survivor  of  firm  property,  he 
could  not  be  sued  by  the  latter  in  conversion 
for  selling  the  whole  of  the  firm  property 
against  the  latter's  wish. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  589 
et  seq. 

Presentation  of  claim  in  probate  court. — 

In  McKay  v.  Joy,  (Cal.  1886)  9  Pac.  940, 
and  Pitkin  i;.  Pitkin,  7  Conn.  307,  18  Am. 
Dec.  Ill,  it  was  held  that  the  surviving  part- 
ner was  entitled  to  present  his  claim  to  the 
personal  representative  of  the  deceased  in 
the  probate  court. 

54.  Miller  v.  Andres,  13  Ga.  366;  Johnson 
V.  Ames,  11  Pick.  (Mass.)  173;  Kern's  Es- 
tate, 5  Kulp  (Pa.)  168;  Powdrell  v.  Jones, 
2  Eq.  Rep.  624,  18  Jur.  1048,  23  L.  J.  Ch. 
606,  2  Smale  &  G.  305,  2  Wkly.  Rep.  513,  65 
Eng.  Reprint  412.  In  Lacy  v.  Le  Bruce,  6 
Ala.  904,  and  Wilby  v.  Phinney,  15  Mass. 
110,  the  survivors  of  the  creditor  firm  were 
allowed  to  maintain  an  action  at  law  against 
the  debtor  firm,  after  the  death  of  the  com- 
mon partner. 

55.  Huff  V.  Lutz,  87  Ind.  471  (where,  how- 
ev8r,  the  survivor  was  defeated  because  no 
such  accounting  was  had)  ;  Morrison  v. 
Kramer,  58  Ind.  38;  Powell's  Succession,  14 
La.  Ann.  425  (a  full  and  entire  settlement 
must  be  shown)  ;  Wilby  v.  Phinnev,  15  Mass. 
116;  Ozeas  v.  Johnson,  1  Binn.  (Pa.)  191,  4 
Dall.  434,  1  L.  ed.  897. 

56.  Johnson  r.  Peck,  58  Ark.  580,  25 
S.  W.  865;  Harter  r.  Songer,  138  Ind.  161,  37 
N.  E.  595 ;  Hamilton  v.  Summers,  12  B.  Mon. 
(Ky.)  11,  54  Am.  Dec.  509. 

57.  Wilby  v.  Phinney,  15  Mass.  116. 


58.  Arkansas. —  Choate  v.  O'Neal,  57  Ark. 
299,  21  S.  W.  470. 

/ZZmois.— White  v.  Russell,  79  111.  155; 
Smith  V.  Ramsey,  6  111.  373. 

Kansas. — ■  Scruggs  v.  Russell,  McCahon  39. 

Louisiana. —  Cousteaud's  Succession,  11  La. 
Ann.  216. 

Maryland. —  Bruns  v.  Heise,  101  Md.  163, 

60  Atl.  604,  where,  however,  a  demurrer  was 
sustained  because  of  defects  in  the  bill  and 
defect  of  parties. 

Massachusetts. —  Johnson  v.  Ames,  II 
Pick.  173,  where,  however,  the  bill  was  dis- 
missed because  of  the  survivor's  contract  with 
the  deceased  partner. 

Michigan. — -Lindsay  v.  Race,  103  Mich.  28, 

61  N.  W.  271. 

Minnesota. —  Little  V.  Simonds,  46  Minn. 
380,  49  N.  W.  186. 

Mississippi. —  Whitney  v.  Gotten,  53  Miss. 
689. 

ZVew  York. —  Arnold  v.  Arnold,  90  N.  Y. 
580;  Francisco  v.  Fitch,  25  Barb.  130. 

Ohio  —  Thompson  v.  The  Julius  D.  Morton, 
2  Ohio  St.  26,  59  Am.  Dec.  658. 

South  Carolina. —  Cook  v.  Garrett,  1  Brev. 
388. 

Virginia. — Compton  V.  Thorn,  90  Va.  653, 
19  S.  E.  451,  holding  that  in  an  action  to  en- 
force contribution  by  means  of  subrogation  to 
the  rights  of  creditors,  the  estate  of  the  de- 
ceased partner  is  a  necessary  party. 

United  States. —  Van  Vleet  v.  Sledge,  45 
Fed.  743;  Kelley  v.  Greenleaf,  14  Fed.  Cas. 
No.  7,657,  3  Story  93. 

England. —  Alder  v.  Fouraere,  3  Svvanst. 
489',  19  Rev.  Rep.  256,  36  Eng.  Reprint  947. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  589 
et  seq. 

59.  Arizona. —  Franklin  Trickey,  (1905) 
80  Pac.  352,  applying  Rev.  St.  (1901) 
§§  1739,  1742,  1743,  1749. 

Kentucky. —  Coakley  v.  Hazelwood,  49 
S.  W.  1067,  21  Ky.  L.  Rep.  40. 

Michigan. —  Howard  v.  Patrick,  38  Mich. 
795. 

Mississippi. —  Scott  v.  Searles,  5  Sm.  &  M. 
25. 

Missouri.— Tufts  v.  Latshaw,  172  Mo.  359, 
72  S.  W.  679;  Lindell  v.  Lee,  34  Mo.  103; 
Byers  v.  Weeks,  105  Mo.  App.  72,  79  S.  W. 
485. 
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at  law  against  the  survivor  upon  his  personal  obligation  to  tbe  deceased,*''  or  for 
the  balance  due  upon  a  final  accounting  from  tlie  survivor  to  the  estate  of  the 
deceased,''^  or,  in  some  circumstances,  for  the  wrongful  conversion  or  misappro- 
priation of  firm  assets.**^  In  the  absence  of  a  statute  the  probate  court  has  no 
jurisdiction  over  claims  by  the  representative  of  one  partner  against  the  repre- 
sentative of  another  based  on  partnership  accounts.*'^ 

IX.  DISSOLUTION,  SETTLEMENT,  AND  ACCOUNTING." 

A.  Causes  of  Dissolution  —  l.  Power  of  Partner  to  Dissolve — a.  Part- 
nership at  Will.  Where  no  fixed  term  has  been  agreed  upon  for  the  duration  of 
the  partnership,  any  partner  may  dissolve  it  at  any  time  by  notice  of  his  inten- 
tion to  do  so  to  all  the  other  partners.''^    In  some  jurisdictions,  however,  the 


"New  Hampshire. —  Harris  v.  Harris^  39 
N.  H.  45. 

Tsiew  York. —  Fleischmann  v.  Fleischmann, 
54  N.  Y.  App.  Div.  202,  66  N.  Y.  Suppl.  631 
[affirming  31  Misc.  216,  65  N.  Y.  Suppl.  93]. 

Ohio. —  Jones  v.  Proctor,  24  Oliio  Cir.  Ct. 
80;  Weidig  v.  Moore,  11  Ohio  Dec.  (Reprint) 
83,  24  Cine.  L.  Bui.  376. 

Pennsylvania. —  Ainey's  Appeal,  2  Pennyp. 
192. 

Tennessee. —  Parlcer  v.  Oaliley,  (Cli.  App. 
IDOO)  57  S.  W.  426. 

Texas.— Booth,  v.  Todd,  8  Tex.  137. 

Wisconsin. —  Rowell  v.  Rowell,  122  Wis.  1, 
99  N.  W.  473. 

United  States. —  WickliflFe  v.  Eve,  17  How. 
468,  15  L.  ed.  163;  Cliurchill  v.  Buck,  102 
Fed.  38,  42  C.  C.  A.  148 ;  Kirby  v.  Lake  Shore, 
etc.,  R.  Co.,  8  Fed.  462. 

England.— Tartn.  Act  (1890),  §§  42,  43; 
Downs  V.  Collins,  6  Hare  418,  31  Eng.  Ch. 
418,  67  Eng.  Reprint.  1228. 

Canada. —  Bilton  v.  Blakely,  7  Grant  Ch. 
214,  6  Grant  Ch.  575. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  589 
et  seq. 

60.  Illinois.—  Schmidt  v.  Glade,  126  111. 
485,  18  N.  E.  762,  assumpsit. 

Indiana. — Anderson  v.  Ackerman,  88  Ind. 
481;  Beckett  v.  Little,  23  Ind.  App.  65,  54 
N.  E.  1069. 

Missouri. —  Feurt  v.  Ambrose,  34  Mo.  App. 
360. 

New  York. —  Fuller  v.  Straus,  44  N.  Y. 
App.  Div.  348,  60  N.  Y.  Suppl.  917. 

Texas. —  Johnston  v.  Ballard,  83  Tex.  486, 
18  S.  W.  686. 

Wisconsin. —  Webster  v.  Lawson,  73  Wis. 
561,  41  N.  W.  710. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  590 
et  seq. 

61.  Kansas. —  Palm  v.  Poponoe,  00  Kan. 
297,  56  Pac.  480. 

Mussachusclis. —  Forward  v.  Forward,  C 
Allen  494. 

Missouri. —  Ilolman  V.  Nanco,  84  Mo.  074. 
Pennsylvania. —  Seltzer  v.  Brundagi;,  (1889) 
17  Atl.  9. 

Texas. —  McKay  v.  Overton,  05  T<'x.  H2. 
See  38  Cent.  Dig.  tit.  "  rurtncr.ship,"  8  590. 

62.  MorriHf)n  v.  Kr:imor,  5H  ind.  38;  Krutz 
V.  (Vaig,  53  liid.  501;  Un vciiscrii ft  v.  Pratt, 
22  Kan.  20;  SLro(I(!  v.  V,i\\)h\,  LS7  Mo.  3S;!, 
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86  S.  W.  77;  Russell  v.  McCall,  141  X.  Y. 
437,  36  N.  E.  498,  38  Am.  St.  Rep.  807. 

63.  Booth  V.  Todd,  8  Tex.  137. 

64.  Commencement  and  duration  of  part- 
nership see  supra,  III,  D. 

Dissolution  of  mining  partnership  see 
Mines  and  Minerals,  27  Cyc.  762. 

Effect  of  dissolution  on  contract  of  employ- 
ment see  Master  anu  Servant,  20  Cyc.  984, 
1039  note  7. 

65.  California.— QiY.  Code,  §  2450  (2). 
Georgia. —  Civ.  Code,  §  2032,  three  months' 

notice  must  be  given. 

Illinois. —  Blake  v.  Sweeting,  121  111.  67,  12 
K  E.  67. 

Indiana. —  Carlton  v.  Cummins,  51  Ind.  478. 
Kansas. —  Koenig  v.  Adams,  37  Kan.  52,  14 
Pac.  439. 

Massachusetts. — Fletcher  v.  Reed,  131  Mass. 
312. 

Michigan. —  Walker  v.  Whipple,  58  Mich. 
476,  25  N.  W.  472. 

Missouri. —  Gaty  v.  Tyler,  33  Mo.  App.  494. 

Montana.— Ciw.  Code,  §  3261  (2). 

New  Jersey. —  Davis  v.  Megroz,  55  N.  J.  L. 
427,  26  Atl.  1009. 

New  York. —  Brady  v.  Powers,  112  N.  Y. 
App.  Div.  845,  98  N.  Y.  Suppl.  237  {modifying 
105  N.  Y.  App.  Div.  476,  94  N.  Y.  Suppl. 
259];  Skinner  v.  Tinker,  34  Barb.  333; 
Gansevoort  v.  Kennedy,  30  Barb.  279;  Briggs 
V.  Weidmann  Cooperage  Co.,  3  N.  Y.  Suppl. 
813;  Sims  V.  Vyse,  13  N.  Y.  St.  355;  Driggs 
V.  Driggs,  11  N.  Y.  St.  250;  Coe  v.  Davidge, 
6  N.  Y.  St.  93. 

North  Dakota.— Civ.  Code,  §  5847  (2). 

SoiUh  Dakota.— Civ.  Code,  §  1752  (2). 

Vridted  States. —  Meysenburg  v.  Littlefleld, 
135  Fed.  184. 

^;/i(7to)irf.— Partn.  Act  (1890),  §  20;  Feath- 
erstouhaugh  v.  Turner,  25  Beav.  382,  28  Jj.  J. 
Ch.  812,  53  Eng.  Rei)rint  0S3  (but  if  he  dis- 
solves the  firm  directly  after  becoming  a  part- 
ner he  cannot  retain  the  premium  paid  him 
by  a  copartner)  ;  Laycock  r>.  Bulnior,  13  L.  J. 
lixvAx.  15(i;  Ijittlowood  V.  Caldwell,  II  Price 
97,  25  Rev.  Rep.  711;  ('rawshiiy  r.  Maul,  1 
Swanst.  495,  30  Eng.  Reprint  171),  1  Wils.  Ch. 
IHI,  37  Eng.  Hcprint  479,  18  Rev.  Rep.  120. 

Canada.— Ammini  v.  Tujjpcr,  21  Nova 
Scotia,  n  \n/flrmrd  in  10  Can.  Suj).  Ct.  71S1. 

Sec  ;!8  Cent.  Dig.  tit.  "  Partnership,"  §  000, 
And  Hee  supra,  111,  D,  2. 
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exercise  of  this  power  is  limited  by  tlie  requirement  that  it  shall  be  made  in  good 
faith  and  not  at  an  unreasonable  time.*"^ 

b.  Partnership  For  Fixed  Term.  In  the  case  of  such  partnership  the  authori- 
ties are  divided.  Some  of  our  states  follow  the  English  view  that  neither  partner 
has  the  power  to  dissolve  the  partnership  of  his  own  volition  during  the  stipu- 
lated term.^^  In  most  jurisdictions,  however,  he  is  accorded  this  power,  but  exer- 
cises it  subject  to  his  liability  to  pay  damages  for  his  breach  of  contract,  unless 
the  circumstances  are  such  as  would  entitle  him  to  a  decree  of  dissolution.''^ 

2.  Form  and  Requisites,  To  effect  the  dissolution  of  a  partnership  at  will 
there  must  be  a  mutual  agreement  to  dissolve,  or  else  there  must  be  notice  by  the 
party  desiring  a  dissolution  to  his  co]3artners  of  his  election  to  terminate  the  part- 
nership, or  his  election  must  be  manifested  by  unecpiivocal  acts  or  circumstances 
brought  to  the  knowledge  of  the  other  parties.^^  oSTo  particular  form  of  notice  or  of 
agreement  is  necessary.™  It  may  be  oral,"^  in  the  absence  of  a  statutory  provision 
on  the  subject."'^    But  it  must  be  given  or  actually  authorized  by  a  partner."^ 

3.  Dissolution  by  Mutual  Consent  —  a.  Shown  by  Agreement.  Of  course,  as  in 
the  case  of  other  contracts,  a  partnership  may  be  dissolved,  at  any  time  during  the 
term  for  Avhich  it  was  organized,  by  the  valid  mutual  agreement  of  the  partners,''* 


Compare  Reboul  v.  Chalker,  27  Conn.  114; 
Slemmer's  Appeal,  58  Pa.  St.  168,  98  Am. 
Dec.  255. 

Partnership  held  not  one  at  will. —  Dobbins 
V.  Tatem,  (N.  J.  Ch.  1892)  25  Atl.  544. 

66.  Howell  r.  Harvey,  5  Ark.  270,  39  Am. 
Dec.  376;  Neilson  v.  Mossend  Iron  Co.,  11 
App.  Cas.  298  (applying  the  Scotch  law)  ; 
La.  Civ.  Code,  art.  2884. 

67.  Von  Tagen  v.  Eoberts,  4  Leg.  Op.  (Pa.) 
610;  Hannaman  v.  Karrick,  9  Utah  250,  33 
Pac.  1039;  Cole  v.  Moxley,  12  W.  Va.  730; 
McMahon  v.  McClernan,  10  W.  Va.  419;  All- 
husen  V.  Borries,  15  Wkly.  Eep.  739;  English 
Partn.  Act  (1890),  §§  24  (7),  25.  See  also 
Reboul  V.  Chalker,  27  Conn.  114;  Blalce  V. 
Dorgan,  1  Greene  (Iowa)  537;  Dobbins  v. 
Tatem,  (N.  J.  Ch.  1892)  25  Atl.  544. 

68.  California.— Civ.  Code,  §  2451. 
Connecticut. —  Lapenta  v.  Lettieri,  72  Conn. 

377,  44  Atl.  730,  77  Am.  St.  Rep.  315. 

Georgia. —  Civ.  Code,  §  2633,  provides  that 
a  partnersliip  is  dissolved  by,  among  other 
things,  such  misconduct  of  either  party  as 
will  jTTstify  a  court  of  equity  to  decree  dis- 
solution. 

Michigan. —  Solomon  V.  Kirkwood,  55  Mich. 
256,  21  N.  W.  336. 

Montayia.— Civ.  Code,  §  3262. 

North  Dakota.— Civ.  Code,  §  5848. 

Pemisylvania. —  Slemmer's  Appeal,  58  Pa. 
St.  168,  98  Am.  Dec.  255;  Becker  v.  Hill,  20 
Lane.  L.  Rev.  345. 

South  Dakota. —  Civ.  Code,  §  1753. 

United  States. — Karrick  v.  Hannaman,  168 
U.  S.  328,  IS  S.  Ct.  135,  42  L.  ed.  484. 

69.  Spears  v.  Willis,  151  N.  Y.  443,  45 
N.  E.  849;  Brady  v.  Powers,  J 12  N.  Y. 
App.  Div.  845,  98  N.  Y.  Suppl.  237  [modifying 
105  N.  Y.  App.  Div.  476,  94  N.  Y.  Suppl. 
259]. 

Action  or  answer  as  notice  of  election. — 

The  bringing  of  an  action  to  dissolve  a  part- 
nership at  wiil  and  for  an  accounting  does 
not  necessarily  constitute  notice  of  election  to 
end  the  partnership.  Sanger  v.  French,  157 
N.  Y.  213,  ^1  N.  F.  979;  Brady  v.  Powers, 


112  N.  Y.  App.  Div.  845,  98  N.  Y.  Suppl.  237 
[modifying  105  N.  Y.  App.  Div.  476,  94  N.  Y. 
Suppl.  259].  But  where  the  answers  of  the 
defendants  in  sucli  action  deny  the  existence 
of  the  partnership,  they  constitute  a  notice 
that  the  same  is  dissolved  from  the  time  such 
answers  are  served.    Brady  v.  Powers,  supra. 

70.  Armstrong  v.  Fahnestocli,  19  Md.  58; 
Wood  V.  Gault,  2.  Md.  Ch.  433;  Paton  v. 
Wriglit,  15  How.  Pr.  (N.  Y.)  481;  Green  v. 
Waco  State  Bank,  78  Tex.  2,  14  S.  W.  253. 

71.  Cregler  v.  Durham,  9  Ind.  375 ;  York  v. 
Clemens,  41  Iowa  95;  Rackstraw  v.  Imber, 
Holt  N.  P.  368,  3  E.  C.  L.  149. 

72.  English  Partn.  Act  (1890),  §  26  (2), 
requires  the  notice  to  be  in  writing  when  the 
partnership  has  been  originally  constituted  by 
deed. 

73.  Jonau  v.  Blanchard,  2  Rob.  (La.)  513 
(power  to  give  this  notice  not  included  in  the 
general  authority  of  an  agent)  ;  Gansevoort 
V.  Kennedy,  30  Barb.  (N.  Y.)  279  (nor  of  a 
copartner) . 

74.  Arkansas. —  Lee  v.  Kirby,  80  Ark.  366, 
97  S.  W.  298,  holding  also  that  a  partner  had 
ratified  his  brother's  act  in  entering  into  a 
dissolution  agreement  on  his  behalf. 

Geor^fia.— Phelps  v.  State,  109  Ga.  115,  34 
S.  E.  210,  the  agreement  may  not  operate  as 
an  immediate  dissolution;  whether  it  does  de- 
pends upon  the  intention  of  the  parties  as 
disclosed  by  the  facts  of  the  case. 

Illinois.— Gregg  v.  Hord,  129  111.  613,  22 
N.  E.  528,  no  agreement  shown. 

Iowa. —  Howard  v.  Pratt,  110  Iowa  533,  81 
N".  W.  722,  a  written  agreement  of  dissolu- 
tion, containing  full  terms  of  settlement,  is 
binding  on  the  parties,  in  the  absence  of  fraud 
or  mistake. 

Kentucky. —  McBurnie  v.  Semple,  19  S.  W. 
183,  14  Ky.  L.  Rep.  30. 

Missouri. —  Dupont  v.  McLaran,  61  Mo. 
502. 

New  Jersey. —  Dobbins  v.  Tatem,  (Ch.  1892) 
25  Atl.  544  (no  agreement  shown)  ;  Fitz- 
gerald V.  Christl,  20  N.  J.  Eq.  90  (agreement 
not  obligatory) . 
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including  a  dormant  partner.''^  It  may  be  dissolved  also  in  accordance  with  the 
mutual  consent  of  the  parties  as  expressed  in  tlie  original  articles  of  partnership.''* 
Under  this  head  fall  dissolutions  by  reason  of  the  expiration  of  the  term  for 
which  the  partnership  was  organized,  and  of  the  completion  of  the  enterprise 
for  which  the  firm  was  formed.'''' 

b.  Shown  by  Conduct.  The  consent  of  the  partners  to  a  dissolution  may  be 
evinced  by  their  conduct,  as  when  one  partner  withdraws,  or  a  new  partner  is 
admitted,  without  objection  from  tlie  others  ;''*  or  when  one  partner  transfers  iiie 
interest  to  his  copartners,  or  to  a  third  person  without  objection  from  them  ;  '■''' 


'New  York. —  Ferguson  v.  Baker,  116  N.  Y. 
257,  22  N.  E.  400. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  605. 

75.  Stevenson  v.  Shields,  7  La.  433. 

76.  Georgia.— Ross  v.  Cornell,  97  Ga.  340, 

22  S.  E.  394,  plaintiff  might  dissolve  by  giving 
certain  notice,  if  business  unprofitable. 

/owa.— Swift  V.  Ward,  80  Iowa  700,  45 
N.  W.  1044,  11  L.  R.  A.  302,  by  sixty  days' 
notice  in  writing  by  either  party. 

Nebraska. —  Krigbaum  v.  Vindquestj  10 
Nebr.  435,  6  N.  W.  631,  defendant  might 
terminate  partnership,  if  plaintiff  became  dis- 
sipated and  neglected  the  business. 

New  Jersey. —  Hill  v.  Smalley,  37  N.  J.  L. 
103,  defendant  entitled  to  terminate  partner- 
ship at  end  of  eighteen  months,  if  the  busi- 
ness did  not  pay  its  expenses. 

New  York. —  Comstock  v.  White^  31  Barb. 
301. 

Texas. —  Wright  v.  Ross,  30  Tex.  Civ.  App. 
207,  70  S.  W.  234,  construed  as  a  partner- 
ship at  will. 

Wisconsin. —  Read  v.  Nevitt^  41  Wis.  348. 

United  States. —  Lyman  v.  Lyman,  15  Fed. 
Cas.  No.  8,628,  2  Paine  11,  where,  however, 
the  contingency  warranting  dissolution  had 
not  happened. 

England. —  Carmichael  v.  Evans,  [1904]  1 
Ch.  486,  73  L.  J.  Ch.  329,  90  L.  T.  Rep.  N.  S. 
573,  20  T.  L.  R.  267  (by  notice  of  dissolution 
for  breach  of  articles)  ;  Plews  v.  Baker,  L.  R. 
16  Eq.  564,  43  L.  J.  Ch.  212;  Griffiths  v. 
Bracewell,  35  Beav.  43,  55  Eng.  Reprint  810; 
Smith  V.  Mules,  9  Hare  556,  16  Jur.  261,  21 
L.  J.  Ch.  803,  41  Eng.  Ch.  556,  68  Eng.  Re- 
print 633;  Robertson  v.  Lockie,  10  Jur.  533, 
15  Sim.  285,  38  Eng.  Ch.  285,  60  Eng.  Re- 
print 627 ;  Perrens  V.  Johnson,  3  Jur.  N.  S. 
975,  3  Smale  &  G.  419,  65  Eng.  Reprint  720; 
Warder  v.  Stilwell,  3  Jur.  N.  S.  9,  26  L.  J.  Ch. 
373,  5  Wkly.  Rep.  174;  Snow  v.  Mitford,  18 
L.  T.  Rep.  N.  S.  142,  16  Wkly.  Rep.  554; 
Campbell  v.  Campbell,  6  Reports  137;  Ker- 
shaw V.  Matthews,  2  Russ.  02,  20  Rev.  Rep. 
13,  3  Eng.  Ch.  62,  38  Eng.  Reprint  259. 

Sec  38  Cent.  Dig.  tit.  "  Partnership,"  §  604. 

77.  Culifornia.—  CA\.  Code,  §  2450  (1). 
Louisiana. —  (!iv.  {!ode,  art.  2876  (  1). 
Minnesota.. —  Bolirer  U.Drake,  33  Minn.  408, 

23  N.  W.  840. 

Monlana.—  V\v.  Code.  §  3201  (1). 

N<-w   York. —  PcyH(!r  v.  Myers,   IS  N.  Y. 

Riir>f»i.  T.w. 

Norlh  />akota.— Civ.  Code,  §  5847  (1  ). 
Oil  in.  -  .lonoH  V.  Jones,  18  Ohio  Cir.  Ct.  200, 
10  Ohio  Cir.  Dec.  71. 

HouUi  T)akola.-V\v.  Code,  §  1752  (1). 
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England.— Ta.Ttn.  Act  (1890),  §  32  (a), 
(b). 

78.  Alabama. —  Hatehett  v.  Blanton,  72 
Ala.  423.  And  see  Butts  v.  Cooper,  ( 1907 ) 
44  So.  616. 

Arkansas. —  Beaver  v.  Lewis,  14  Ark.  138. 

Colorado. — ^Abbott  v.  Smith,  3  Colo.  App. 
264,  32  Pac.  843,  where,  however,  plaintiff's 
act  was  held  not  to  amount  to  a  withdrawal. 

Illinois.— McCall  v.  Moss,  112  111.  493. 
Where  a  partner  abandons  the  business  and 
property  of  the  firm  and  writes  to  his  part- 
ners refusing  to  join  in  a  settlement  of  the 
partnership  business  and  telling  them  to 
settle  as  they  please,  and  they  form  a  new 
firm  and  transfer  the  property  of  the  old 
firm  to  the  new,  the  dissolution  is  complete. 
Blake  v.  Sweeting,  121  111.  67,  12  N.  E.  07. 
The  positive  refusal  of  a  partner  further  to 
recognize  the  partnership  as  operative,  or  to 
do  anything  more  under  it,  terminates  it. 
Ligare  v.  Peacock,  109  111.  94. 

Louisiana. — Abat  v.  Penny,  19  La.  Ann. 
289;  Violett  v.  Fairchild,  6  La.  Ann.  193. 

Missouri. —  Spaunhorst  v.  Link,  46  Mo.  197; 
Mudd  V.  Bast,  34  Mo.  465;  Warren  v.  Ma- 
loney,  29  Mo.  App.  101. 

Rhode  Island. —  Potter  v.  Moses,  1  R.  I. 
430,  holding  that,  where  one  of  several  co- 
partners deserts  the  firm,  it  is  dissolved  be- 
tween him  and  the  remaining  partners ;  but 
if  the  remaining  copartners  elect  to  continue 
the  company  business  between  them,  the  firm 
continues  and  will  not  be  dissolved  by  the 
subsequent  death  of  the  deserting  copartner. 

Tennessee. —  Mobile  Bank  v.  Andrews,  2 
Sneed  535. 

Vermont. —  Sanderson  v.  Milton  Stage  Co., 
18  Vt.  107,  otherwise  where  withdrawal,  al- 
though threatened,  was  not  consummated. 

Virginia. —  Peters  v.  McWilliams,  78  Va. 
567. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  607,  609.    See  supra,  VII. 

79.  California. —  Rowe  v.  Simmons,  113 
Cal.  688,  45  Pac.  983;  Chapman  v.  Hughes, 
104  Cal.  302,  37  Pac.  1048,  38  Pac.  109. 

Colorado. — Ivcndholm  v.  Bailey,  16  Colo. 
Api).  190,  64  Pac.  580. 

Florida.—  Durham  i;.  Edwards,  50  Fla.  495, 
38  So.  926;  Schleicher  v.  Walker,  28  Fin. 
080,  10  So.  33. 

(/c'o?-,(r;ia.— Cody  V.  Cody,  31  Ga.  '619,  but 
sale  of  a  part  of  his  share  does  not  dissolve 
the  firm. 

Illinois.— Kdcna  v.  WilliMiiis,  30  111.  252; 
Clark  V.  Carr,  45  111.  App.  Hill. 

New  York, —  Emerson  v.  I'nrMons,  46  N.  Y. 
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but  a  mortgage  of  his  interest  by  a  partner  does  not  work  a  dissolution.^"  Wliere 
the  enterprise  is  unsuccessful  and  is  abandoned  by  all  the  partners,  such  abandon- 
ment is  ordinarily  treated  as  working  a  dissolution  by  mutual  consent.^^ 

4.  Withdrawal  of  Partner  or  Sale  of  Partner's  Share  or  of  Whole  Property 
Without  Consent.  In  most  jurisdictions  in  this  country,  although  not  in  England,''^ 
any  partner  may  work  a  dissolution  of  the  firm  by  withdrawing,  or  selling  his  sliare 
in  the  partnership,  or  by  selling  the  entire  firm  property,  without  the  consent  of 
his  copartners.^ 

5.  By  Operation  of  Law  —  a.  Death  of  Partner.  This  produces  a  dissolu- 
tion of  the  firm,  not  only  as  to  the  estate  of  the  deceased,  but  as  to  all  the  part- 
ners,^ unless  the  continuance  of  the  partnership  has  been  provided  for  by  the 


560  [affirming  2  Sweeny  447] ;  Seldon  v. 
Hickock,  2  Cai.  166. 

South  Carolina. —  Brown  v.  Chandler,  50 
S.  C.  385,  27  S.  E.  868,  executory  contract 
for  transfer  canceled. 

Texas.—  Watson  v.  McKinnon,  73  Tex.  210, 

11  S.  W.  197;  Carroll  v.  Evans,  27  Tex.  262; 
Rogers  v.  Nichols,  20  Tex.  719;  Sanchez  v. 
Goldfrank,   (Civ.  App.  1894)   27  S.  W.  204. 

United  States. —  In  re  Shepard,  21  Fed.  Cas. 
No.  12,754,  3  Ben.  347,  3  Nat.  Bankr.  Reg. 
172,  partial  assignment  of  share  did  not  work 
a  dissolution. 

England.—  Helmore  v.  Smith,  35  Ch.  D.  436, 
56  L.  T.  Rep.  N.  S.  535,  36  Wkly.  Rep.  3, 
•where,  however,  a  partner's  interest  was 
bought  under  e.xecution  against  him,  by  his 
copartner,  who  paid  for  same  with  firm 
money,  and  it  was  held  that  the  firm  was  not 
dissolved. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  608. 

80.  Monroe  v.  Hamilton,  60  Ala.  226 ;  State 
V.  Quick,  10  Iowa  451;  Dupont  v.  McLaran,  61 
Mo.  502;  Inglis  V.  Floyd,  33  Mo.  App.  565. 
See  also  Russell  v.  Leland,  12  Allen  (Mass.) 
349;  Taft  V.  BuflTum,  14  Pick.  (Mass.)  322; 
Lobdell  V.  Baldwin,  93  Mich.  569,  53  N.  W. 
730 ;  Russell  v.  White,  63  Mich.  409,  29  N.  W. 
865. 

81.  Barber  v.  Barnes,  52  Cal.  650;  Rich- 
ardson V.  Gregory,  126  111.  166,  18  N.  E.  777 
[affirming  27  111.  App.  621]  ;  Byrd  v.  Hughes, 
84  111.  174,  25  Am.  Rep.  442;  Potter  v.  Tol- 
bert,  113  Mich.  486,  71  N.  W.  849. 

Dissolution  by  judicial  decree  see  infra,  IX, 
A,  6,  c. 

82.  See  supra,  IX,  A,  1,  b. 

83.  California. —  Miller  v.  Brigham,  50 
Cal.  615. 

Illinois. —  Blake  v.  Sweeting,  121  111.  67, 

12  N.  E.  67;  McCall  v.  Moses,  112  111.  493; 
Ligare  v.  Peacock,  109  111.  94;  Smith  v.  Van- 
derburgh, 46  111.  34. 

Louisiana. — •  Leonard  v.  Sparks,  109  La. 
543,  33  So.  594;  Violett  V.  Fairchild,  6  La. 
Ann.  193. 

Massachusetts. — Avery  v.  Craig,  173  Mass. 
110,  53  N.  E.  153. 

•  Mississippi. —  Whitton  v.  Smith,  Freem. 
231. 

Misso^iri. —  Freeman  v.  Hemenway,  75  Mo. 
App.  611. 

yew  Jersey. — Coggswell,  etc.,  Co.  v.  Coggs- 
well,  (Ch.  1898)  40  Atl.  213;  Davis  v. 
Megroz,  55  N.  J.  L.  427,  26  Atl.  1009. 


New  Mexico. —  De  Mandefield  v.  Field,  7 
N.  M.  17,  32  Pac.  146. 

New  York. —  Mumford  v.  McKay,  8  Wend. 
442,  24  Am.  Dec.  34;  Marquand  v.  New  York 
Mfg.  Co.,  17  Johns.  525. 

Pennsylvania. —  Hseberly's  Appeal,  191  Pa. 
St.  239,  43  Atl.  207;  Horton's  Appeal,  13  Pa. 
St.  67;  Cochran  v.  Perry,  8  Watts  &  S.  262; 
Harkins  v.  Buxton,  11  Pa.  Dist.  159,  27  Pa. 
Co.  Ct.  22;  Swoope  v.  Wakefield,  10  Pa.  Su- 
per. Ct.  342,  44  Wkly.  Notes  Cas.  209;  In  re 
Weles,  4  Lack.  Leg.  N.  135. 

Rhode  Island. —  Potter  v.  Moses,  1  R.  I. 
430. 

Texas.— Moore  v.  Steele,  67  Tex.  435,  3 
S.  W.  448. 

Vermont. —  Ayer  v.  Ayer,  41  Vt.  346. 

West  Virginia. —  Conrad  v.  Buck,  21  W. 
Va.  396;  Ballard  v.  Callison,  4  W.  Va. 
326. 

Wisconsin. —  Moore  v.  May,  117  Wis.  192, 
94  N.  W.  45. 

United  States. —  Meysenburg  v.  Littlefield, 
135  Fed.  184. 

Canada. —  Westbrook  v.  Wheeler,  25  Ont. 
559;  Kennedy  v.  Gaudaur,  1  Ont.  L.  Rep.  430. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  607,  608. 

84.  Alabama. —  Knapp  v.  McBride,  7  Ala. 
19. 

California.— Civ.  Code,  §  2450  (3). 
Connecticut. —  Filley  v.  Phelps,  18  Conn. 
294. 

Georgia. —  Ferris  v.  Van  Ingen,  110  Ga. 
102,  35  S.  E.  347. 

Louisiana. —  Cane  V.  Battle,  3  La.  Ann. 
642;  Buard  v.  Lemee,  12  Rob.  243;  Mathi- 
son  V.  Field,  3  Rob.  44;  Civ.  Code,  art. 
2876  (3). 

Ma/ryland. —  G'oodbum  v.  Stevens,  5  Gill  1 ; 
Williamson  v.  Wilson,  1  Bland  418. 

Michigan. —  Jenness  v.  Carleton,  40  Mich, 
343. 

Minnesota. —  Hoard  v.  Clum,  31  Minn.  186, 
17  N.  W.  275. 

Montana. —  Civ.  Code,  §  3261  (3). 

New  York. —  Loewenstein  v.  Loewenstein, 
114  N.  Y.  App.  Div.  65,  99  N.  Y.  Suppl. 
730;  Dexter  v.  Dexter,  43  N.  Y.  App.  Div. 
268,  60  N.  Y.  Suppl.  371. 

North  Dakota.— Civ.  Code,  §  5847  (3). 

OMo.— Easton  v.  Ellis,  1  Handy  70,  12 
Ohio  Dec.  (Reprint)  32;  Peters  v.  Ca.mp- 
bell,  2  Ohio  Dec.  (Reprint)  526,  2  West. 
L.  Month.  587. 
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agreement  of  the  parties.^^  That  a  partner's  death  should  have  tliis  legal  conse- 
quence foUowd  from  the  principle  that  by  the  conti-act  of  partnership  each  mem- 
ber has  the  rigiit  to  the  continuance  of  all  his  associates  as  members  of  the  firm. 
The  personal  qualities  of  each  member  of  a  firm  enter  largely  into  the  induce- 
ments which  lead  p)artie8  to  form  a  normal  partnership.^^  As  this  principle  does 
not  apply  to  joint  stock  associations,  it  follows  that  the  death  of  one  of  its  mem- 
bers does  not  work  a  dissolution  ijpso  faotoP 

b.  Disability  of  Partner.  In  Tennessee  it  has  been  held  that  an  adjudication 
of  lunacy  as  to  one  partner  ipso  facto  dissolves  the  firm;^'*  but  the  general  view 
is  that  it  only  affords  a  ground  for  judicial  dissolution.^^  The  mere  weakening  of 
the  mental  faculties  of  a  partner,  although  it  may  be  ground  for  dissolution,  does 
not  of  itself  cause  a  dissolution.^" 

e.  Bankruptcy  or  Insolvency  of  Partner  or  Firm.  The  bankruptcy  or  the 
adjudicated  insolvency  of  a  partner  or  of  the  firm  dissolves  the  iirm;^^  but 


Pennsylvania. —  Williams  v.  Philadelphia 
Trust,  etc.,  Co.,  150  Pa.  St.  20,  24  Atl.  346; 
In  re  Darling,  7  Kulp  323;  Smith's  Estate, 
11  Phila.  131. 

South  Carolina. —  Jones  v.  McMichael,  12 
Eich.  176. 

South  Dakota. —  Civ.  Code,  §  1752  (3). 

Tennessee. —  Cowan  v.  Gill,  11  Lea  674. 

Texas. —  Altgelt  v.  Sullivan,  (Civ.  App. 
1903)  79  S.  W.  333.  But  the  death  of  a 
spouse  does  not  dissolve  a  firm  of  which 
the  surviving  spouse  is  a  member,  and  in 
which  firm  the  community  property  is  in- 
vested. Simpson  v.  Gregg,  1  Tex.  Unrep. 
Cas.  380. 

Virginia. — '  Davis  v.  Christian,  15  Gratt. 
11. 

United  States. —  Burwell  v.  Cawood,  2 
How.  560,  11  L.  ed.  378;  Scholefield  v. 
Eichelberger,  7  Pet.  586,  8  L.  ed.  793. 

England.— Furtn.  Act  (1890),  §  33(1); 
Bell  V.  Nevin,  12  Jur.  N.  S.  935,  15  Wldy. 
Rep.  85;  Gillespie  v.  Hamilton,  3  Madd.  251, 
56  Eng.  Reprint  501;  Vulliamy  v.  Noble,  3 
Meriv.  593,  17  Wkly.  Rep.  143,  36  Eng.  Re- 
print 228;  Crawshay  v.  Maule,  1  Swanst. 
495,  36  Eng.  Reprint  479,  1  VVils.  Ch.  181, 
37  Eng.  Reprint  79,  18  Rev.  Rep.  126. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  621. 

85.  Alahama. —  Knapp  v.  McBride,  7  Ala. 
19. 

Georgia. — ^Ferris  v.  Van  Ingen,  110  Ga. 
102,  35  S.  E.  347. 

Louisiana. —  Buard  v.  Lemee,  12  Rob.  243; 
Matliison  v.  Field,  3  Rob.  44. 

Ohio. —  i'c'tors  v.  Canipboll,  2  Ohio  Dec. 
(Reprint)  520,  2  West.  L.  Month.  587. 

]\'iNcofisiii.. —  Mooro  V.  May,  117  Wis.  192, 
94  N.  W.  45. 

Untied  Slulcs. — Bnrw<'ll  v.  Cawood,  2  How. 
500,  11  L.  ed.  378;  I^incolu  v.  Orthwcin,  120 
Fed.  880,  57  C.  C.  A.  540,  botli  holilliig  tliat 
a  proviHidu  in  a  partner's  will  thiit  his  death 
Bhould  not  torniinato  the  partnersliip,  when 
asHcnted  to  by  the  survivors,  becomes  cfToct- 
ive,  and  ih(!  firm  in  not  dissolved  by  Ihe 
testuior'H  (I.'iith. 

A  provision  in  partnership  articles  for  the 
continufincc  of  the  firm  for  a  fixed  period 
does   7iol,    iMiioiiiit   to    Hiich   an  agreement. 
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Goodburn  v.  Stevens,  5  Gill  (Md.)  1;  Hoard 
V.  Clum,  31  Minn.  186,  17  N.  W.  275. 

86.  Marlett  v.  Jackman,  3  Allen  (Mass.) 
257. 

87.  Horner  v.  Meyers,  4  Ohio  S.  &  C.  PI. 
Dec.  404,  1  Ohio  N.  P.  314;  Carter  v.  Me- 
Clure,  98  Tenn.  109,  38  S.  W.  585,  60  Am. 
St.  Rep.  842,  36  L.  R.  A.  282.  See  JoiXT 
Stock  Companies,  23  Cyc.  466. 

88.  Isler  v.  Baker,  6  Humphr.  (Tenn.)  85. 

89.  Raymond  v.  Vaughan,  128  111.  256,  21 
N.  E.  566,  15  Am.  St.  Rep.  112,  4  L.  R.  A. 
440;  Jurgens  v.  Ittman,  47  La.  Ann.  367,  10 

So.  952;  J          V.  S  ,  [1894]  3  Ch.  72, 

63  L.  J.  Ch.  615,  70  L.  T.  Rep.  N.  S.  757, 
8  Reports  436,  42  Wkly.  Rep.  617;  Jones  v. 
Lloyd,  L.  R.  18  Eq.  265,  43  L.  J.  Ch.  826, 
30  L.  T.  Rep.  N.  S.  487,  20  Wkly.  Rep.  785; 
Whitwell  V.  Arthur,  35  Beav.  140,  55  Eng. 
Reprint  848;  Rowlands  v.  Evans,  30  Beav. 
302,  8  Jur.  N.  S.  88,  31  L.  J.  Ch.  265,  5 
L.  T.  Rep.  N.  S.  628,  10  Wkly.  Rep.  186, 
54  Eng.  Reprint  905;  Mellersh  v.  Keen,  27 
Beav.  236,  54  Eng.  Reprint  92;  Bagshaw  V. 
Parker,  10  Beav.  532,  50  Eng.  Reprint  685; 
Sadler  v.  Lee,  6  Beav.  324,  7  Jur.  476,  12 
L.  J.  Ch.  407,  49  Eng.  Reprint  850;  Sayer 
V.  Bennet,  1  Cox  Ch.  107,  29  Eng.  Reprint 
1084;  Leaf  v.  Coles,  1  De  G.  M.  &  G.  171,  50 
Eng.  Ch.  131,  42  Eng.  Reprint  517;  Milne 
V.  Bartlet,  3  Jur.  358,  8  L.  J.  Ch.  254; 
Kirby  v.  Carr,  2  Jur.  741,  8  L.  J.  Exch.  31, 
3  Y.  &  C.  Exch.  184;  Anonymous,  2  Kay 
&  J.  441,  69  Eng.  Reprint  855;  Ogilby  r. 
Gregory,  25  L.  J.  Ch.  32,  4  Wkly.  Rep.  67; 
Patey  v.  Patey,  5  L.  J.  Ch.  198;  Jones  r. 
Noy,  3  L.  J.  Ch.  14,  2  Myl.  &  K.  125,  7 
Eng.  Ch.  125,  39  Eng.  Reprint  892;  Pearce 
V.  c;haniberlain,  2  Ves.  35,  28  Eng.  Reprint 
23;  Cal.  Civ.  Code,  §  2452  (1);  English 
Partn.  Act  (1890),  §  35  (1). 

90.  Jurgens  v.  Ittraann,  47  Ln.  Ann.  307, 
10  So.  952. 

91.  Louisiana.— Civ.  Code,  art.  2S70  (4). 
Seo  Saloy  v.  Albrccht,  17  La.  Ann.  75. 

Maryland. — Williamson  v.  Wilson,  1  Bland 
418. 

Mississippi. —  TTalacy  v.  Norton,  45  Miss. 
70;i,  7  Am.  Rep.  745." 

North  Varolina. — Blackwell  v.  Claywcll,  75 
N.  C.  213. 
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his  or  its  mere  insolvency  or  inability  to  pay  debts  as  they  mature  does  not,*^ 
altliougli  it  entitles  the  solvent  partner  to  a  decree  of  dissolution  and  also  to  the 
possession  and  management  of  the  lirm  assets.^^  A  voluntary  assignment  for  the 
benefit  of  creditors  works  an  immediate  dissolution  in  some  jurisdictions,^*  while 
in  others  it  operates  only  to  give  an  option  to  the  copartners  to  have  the  firm 
dissolved.''^ 

d.  Marriage.  At  common  law,  tlie  marriage  of  a  female  partner  worked  an 
immediate  dissolution  of  the  firm,  as  it  gave  to  the  husband  the  legal  right  to  her 
share  in  the  partnership  and  deprived  her  of  her  contractual  power.'*'^  But  under 
many  modern  statutes  removing  the  disabilities  of  married  women  and  giving 
them  the  right  to  their  property,  marriage  does  not  produce  tliis  result.^'' 

e.  War  or  Illegality  of  Partnership.  As  a  rule  the  breaking  out  of  war  oper- 
ates to  dissolve  a  partnership,  requiring  commercial  intercourse  between  the  bel- 
ligerent states,  because  such  intercourse  is  illegal."^  And  the  happening  of  any 
other  event  which  makes  it  unlawful  for  the  business  of  the  firm  to  be  carried  on, 
Dr  for  the  members  of  the  firm  to  carry  it  on  in  partnership,  dissolves  the  firm.^^ 

f.  Miseonduet  of  Partner.  The  absconding  or  other  misconduct  of  a  partner 
does  not  ipso  facto  dissolve  the  partnership,^  although  it  may  be  ground  for  a 
judicial  dissolution.^  The  failure  of  one  of  the  partners  to  comply  with  the  terms 
and  conditions  of  the  partnership  contract  will  not  annul  the  partnership  unless 
the  condition  is  a  condition  precedent.^ 

g.  Attachment  or  Execution.  The  fact  that  after  an  attachment  of  partner- 
ship property  and  its  application  toward  paying  the  firm  debts  the  partners  cease 


Ew(/tond.— Partn.  Act  (1890),  §  33(1); 
Smith  V.  De  Silva,  Cowp.  469;  Fox  v.  Han- 
bury,  Cowp.  448;  Dodds  v.  Preston,  59  L.  T. 
Eep.  N.  S.  718. 

Canada. —  MacLean  v.  Stewart,  25  Can. 
Sup.  Ct.  225. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  616. 

92.  Arnold  v.  Brown,  24  Pick.  (Mass.)  89, 
35  Am.  Dec.  296 ;  Siegel  v.  Chidsey,  28  Pa.  St. 
279,  70  Am.  Dec.  124. 

93.  Boyce  v.  Burchard,  21  Ga.  74;  Havener 
V.  Stephens,  58  S.  W.  372,  22  Ky.  L.  Eep. 
498;  Tracy  v.  Walker,  24  Fed.  Cas.  No. 
14,129,  1  F'lipp.  41. 

94.  Wells  V.  Ellis,  68  Cal.  243,  9  Pac.  80; 
Civ.  Code,  §  2450  (4)  ;  Welles  v.  March,  30 
K  Y.  344;  Ogden  v.  Arnot,  29  Hun  (N.  Y.) 
146;  Dunbar  Fire  Brick  Co.  v.  Madeira,  7 
Pa.  Dist.  246 ;  Cameron  v.  Stevenson,  12 
U.  C.  C.  P.  389. 

Void  assignment. —  An  assignment  of  part- 
nership property  for  the  benefit  of  creditors 
will  not  work  a  dissolution  of  the  partner^ 
ship,  where  it  is  void  for  want  of  conformity 
with  statutory  requirements.  Simmons  v. 
Curtis,  41  Me.  373. 

95.  Williston  v.  Camp,  9  Mont.  88,  22 
Pac.  501;  Pleasants  v.  Menv,  1  Dall.  (Pa.) 
380,  1  L.  ed.  185;  English  Partn.  Act  (1890), 
§  33  (2). 

96.  Bassett  v.  Shepardson,  52  Mich.  3,  17 
N.  W.  217;  Little  v.  Hazlett,  197  Pa.  St.  591, 
47  Atl.  855;  Little  v.  Grayson,  30  Pittsb. 
Leg.  J.  N.  S.  (Pa.)  222;  Brown  v.  Chancellor, 
61  Te.x.  437;  Nerot  v.  Burnand,  2  Bligh  N.  S. 
215,  4  Eng.  Eeprint  1112,  6  L.  J.  Ch.  0.  S. 
81,  4  Euss.  247,  4  Eng.  Ch.  247,  38  Eng.  Ee- 
print 798.  See  Husband  and  Wife,  21  Cyc. 
1341. 

97.  N.  Y.  Dom.  EeL  L.  (1896)  c.  272,  §  21; 


English  Married  Women's  Prop.  Act  (1882), 
c.  75,  §§  1,  2.  See  Husband  and  Wn^-E,  21 
Cyc.  1341. 

98.  California.— Giy.  Code,  §§  24,  50  (5). 
Kentucky. — ^McAdams  v.  Hawes,  9  Bush 

15. 

Montana.— Cbi.  Code,  §  3261  (5). 

'New  York. —  Seaman  v.  Waddington,  16 
Johns.  510;  Griswold  v.  Waddington,  16 
Johns.  438  [affirming  15  Johns.  57]. 

North  Dakota. —  Civ.  Code,  §  5847  (5). 

South  Dakota.— Civ.  Code,  §  1752  (5). 

Virginia. —  Small  v.  Lumpkin,  28  Gratt. 
832;  Booker  v.  Kirkpatrick,  26  Gratt.  145. 

United  States. —  The  William  Bagaley  v. 
U.  S.,  5  Wall.  377,  18  L.  ed.  583;  Planters 
Bank  v.  St.  John,  19  Fed.  Cas.  No.  11,208, 
1  Woods  585. 

England. —  Esposito  V.  Bowden,  7  E.  &  B. 
763,  3  Jur.  N.  S.  1209,  27  L.  J.  Q.  B.  17,  5 
Wkly.  Eep.  732,  90  E.  C.  L.  763;  Evans  v. 
Eichardson,  3  Meriv.  469,  36  Eng.  Eeprint 
181. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  C12. 

If  the  partnership  business  is  not  essentially 
antagonistic  to  the  laws  governing  a  state  of 
war,  the  courts  will  strive  to  treat  the  part- 
nership as  suspended  rather  than  dissolved  by 
war.  Mutual  Ben.  L.  Ins.  Co.  v.  Hillyard,  37 
N.  J.  L.  444,  18  Am.  Eep.  741;  Douglas  v. 
U.  S.,  14  Ct.  CI.  1. 

99.  Justice  v.  Lairy,  19  Ind.  App.  272,  49 
N.  E.  459,  65  Am.  St.  Eep.  405,  a  partnership 
between  lawyers,  one  of  whom  has  been  elected 
a  judge. 

1.  Arnold  v.  Brown,  24  Pick.  (Mass.)  89, 
35  Am.  Dee.  296;  Whitman  v.  Leonard,  3 
Pick.  (Mass.)  177. 

2.  See  infra,  IX,  A,  6,  d. 

3.  Murray  v.  Johnson,  1  Head  (Tenn.) 
353. 
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to  do  business  does  not  operate  as  a  dissolution ;  and  where  a  plaintiff  in  execu- 
tion against  a  member  of  a  partnership  seizes  the  interest  of  his  debtor  in  the 
pai-tnership  property,  such  execution  does  not  dissolve  the  partnership.^  On  the 
other  hand  it  has  been  held  that  a  partnership  for  the  cultivation  of  a  plantation 
is  dissolved  by  the  seizure  of  an  undivided  interest  therein,  whereby  the  partner- 
ship is  deprived  of  control  of  the  plantation,^  and  tliat  a  sale  of  partnership  prop- 
erty under  a  separate  execution  as^ainst  one  partner  operates  as  a  dissolutionj 
The  filing  of  an  attachment  bill  by  one  member  of  a  firm  against  the  others 
dissolves  the  firm ;  but  it  is  otherwise  where  a  creditor  files  the  bill  and  attaelies 
the  property  of  tlie  firm.^ 

h.  Loss  of  Entire  Capital.  It  has  also  been  held  that  the  loss  of  the  entire 
capital  of  a  partnership  will  operate  as  a  dissolution.^ 

6.  Dissolution  by  Judicial  Decree  —  a.  In  General.  Courts  of  equity  have 
the  power  to  dissolve  a  partnership  for  a  sufficient  cause  before  the  expiration  of 
the  term  for  which  it  was  formed,^"  even  on  the  application  of  the  partner  com- 
mitting the  acts  set  up  as  grounds  for  dissolution,^^  and  even  though  the  partner- 
ship articles  contain  a  clause  requiring  six  months'  notice  of  intention  to  dissolve 
and  a  clause  providing  for  arbitration.^^  But  dissolution  of  a  partnership  by 
decree  of  court  may  be  refused  when  the  circumstances  render  the  dissolution 
inconvenient,  as  where  a  large  operation  has  been  commenced  and  cannot  be 
arrested  without  serious  loss.-"^ 

b.  Because  of  Partner's  Ineapaeity.  When  a  partner  becomes  permanently 
incapable  of  performing  his  duties  under  the  partnership  contract,  the  court 
may  decree  a  dissolution."  The  lunacy  of  a  partner  is  ground  for  a  judicial 
dissolution.^^ 

e.  Because  Business  Can  Only  Be  Carried  on  at  a  Loss.  As  the  object  for 
which  a  partnership  is  formed  is  pecuniary  gain,  as  soon  as  it  becomes  apparent 
that  the  business  can  no  longer  be  carried  on  at  a  profit  any  member  is  entitled 
to  have  the  firm  dissolved.-'® 

d.  Because  of  Partner's  Miseonduet.    The  courts  do  not  hesitate  to  dissolve  a 


4.  Barber  v.  Barnes,  52  Cal.  650. 

5.  Choppin  V.  Wilson,  27  La.  Ann.  444. 

6.  Borah  v.  O'Niell,  116  La.  672,  41  So.  29. 

7.  Eenton  f.  Chaplain,  9  N.  J.  Eq.  62. 

8.  Foster  v.  Hall,  4  Humphr.  (Tenn.)  346. 

9.  Claiborne  v.  His  Creditors,  18  La.  501 
(holding  that  a  partnership  in  a  steamboat 
was  dissolved  by  the  destruction  of  the  boat)  ; 
Van  Ness  v.  Fisher,  5  Lans.  (N.  Y. )  236 
(holding,  in  an  action  to  recover  damages  for 
breach  of  an  agreement  to  continue  a  part- 
nersliip  for  five  years,  that  the  fact  that  the 
whole  capital  provided  for  by  the  articles  of 
partnership  had  been  lost  was  a  sufficient 
ground  for  a  refusal  by  one  of  the  partners 
to  continue  the  business). 

10.  Fogg  V.  Johnston,  27  Ala.  432,  62  Am. 
Dec.  771  (dissolution  ah  inilio)  ;  Sieghortner 
V.  VVcissenborn,  20  N.  J.  Eq.  172;  Ferrero  V. 
Bulihneyer,  34  How.  Vr.  (N.  Y.)  33;  Pago 
V.  Vankirk,  1  Brcwst.  (Pa.)  282,  and  other 
easels  cited  under  the  sections  following.  And 
see  infra,  IX,  D,  2,  a. 

11.  l<'err(!ro  v.  Buhlmeyer,  34  IIow.  Pr. 
(N.  Y.)  33. 

12.  I'ag(;  ??.  Vankirk,  1  ]5re\vst.  (Pa.)  282. 
1.3.  HifhardH  V.  Itauniinn,  65  N.  (I  H12. 
14.  YooH      Doyle,  4  Lack.  Leg.  N.  (I*a.) 

128  ( iiicii|)M.ci(y  diK!  (o  tlio  ))nrtn<'r'H  acccpt- 
(ince  of  ;i,  )iiiljlir  ollice )  ;  ('ill.  Civ.  Code, 
§  2-152  (I). 

[IX,  A.  6,  g] 


15.  See  supra,  IX,  A,  5,  b. 

16.  California.— Civ.  Code,  §  2452  (3). 

Georgia. —  Civ.  Code,  §  2633,  "by  the  ex- 
tinction of  the  business  for  which  [the  part- 
nership] was  formed." 

Kentucky. —  Sebastian  v.  Booneville  Acad- 
emy Co.,  56  S.  W.  810,  22  Ky.  L.  Rep.  186. 

Louisiana. — -Leonard  v.  Sparks,  109  La. 
543,  33  So.  594  (where  the  business  could  no 
longer  be  carried  on  by  the  partners,  because 
one  was  lawfully  dismissed  from  the  agency 
which  constituted  the  partnership  business)  ; 
Claiborne  v.  His  Creditors,  18  La.  501  (where 
the  steamboat  with  which  the  partnership 
business  was  carried  on  was  destroyed). 

MonlMna.—  CiY.  Code,  §  3263  (3). 

Vew  Jersey. —  Sieghortner  v.  Weissenborn, 
20  N.  J.  Eq.  172. 

Neio  York. —  Van  Ness  v.  Fisher,  5  Lans. 
236. 

North  Dakota.— Code,  §  5849  (3). 
OrcffO)!.— Hoi laday  v.  Elliott,  8  Oreg.  84. 
Pennsylvania. —  Page  v.  Vankirk,  1  Brewst. 
282. 

(S'ou^/t  /)(/.fco<((,.— Civ.  Code,  §  1754  (3). 
Tennessee. —  Brien  ('.  Harriman,  1  Tenn,  Ch. 
467. 

West  Virqinia. — Cross  y.  Hopkins,  0  W.  Va. 
323. 

(luitrd  folates. —  Poscnstein  r.  Biu'iia,  41 
J'Y'd.  841;  Brown  v.  Hicks.  8  Fed,  155, 
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partnership,  upon  the  application  of  a  partner  who  shows  that  his  copartner  is 
guilty  of  misconduct  which  is  seriously  prejudicial  to  the  business,"  and  espe- 
cially if  the  misconduct  consists  in  wilful  and  persistent  breaches  of  the  partnership 
articles/^  or  is  of  such  a  character  as  to  render  it  impracticable  for  the  partners  to 
carry  on  the  business  together.'^  But  slight  negligence  or  misconduct  or  mere 
error  of  judgment  is  not  ground  for  dissolution.'^    Where  one  of  the  parties  to 


England  — Act  (1890),  §  35  (e)  ; 
Baring  v.  Dix,  1  Cox  Cli.  213,  1  Rev.  Rep. 
23,  29  Eng.  Reprint  1134;  Jennings  x>.  Bad- 
deley,  3  Jur.  N.  S.  108,  3  Kay  &  J.  78,  6& 
Eng.  Reprint  1029. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  611. 

Dissolution  by  mutual  consent  see  siopra, 
IX,  A,  3,  b. 

17.  Howell  V.  Harvey,  5  Ark.  270,  39  Am. 
Dec.  376;  Ambler  v.  Whipple,  20  Wall. 
(U.  S.)  546,  22  L.  ed.  403;  Carmichael  v. 
Evans,  [1904]  1  Ch.  486,  73  L.  J.  Cli.  329,  90 
L.  T.  Rep.  N.  S.  573,  20  T.  L.  R.  267 ;  Barnes 
V.  Youngs,  [1898]  1  Ch.  414,  67  L.  J.  Ch.  263, 

46  Wkly.  Rep.  332;  Essell  v.  Hayward,  30 
Beav.  158,  6  Jur.  N.  S.  690,  29  L.  J.  Ch.  806, 
8  Wkly.  Rep.  593,  54  Eng.  Reprint  849; 
English  Partn.  Act  (1890),  §  35  (c). 

is.  Alabama. —  Turnipseed  v.  Goodwin,  9 
Ala.  372. 

ArJcansas. —  Howell  V.  Harvey,  5  Ark.  270, 
39  Am.  Dec.  376. 

California. —  Quinn  V.  Quinn^  81  Cal.  14, 
22  Pac.  264. 

Georgia.— Civ.  Code,  §  2633. 

Louisiana. —  Breaux  v.  Le  Blanc,  50  La. 
Ann.  228,  23  So.  281,  69  Am.  St.  Rep.  403; 
New  Orleans  v.  Guillotte,  12  La.  Ann.  818; 
Bruce  v.  Ross,  18  La.  341. 

Massachusetts. — Arnold  v.  Brown,  24  Pick. 
89,  35  Am.  Dec.  296;  Whitman  v.  Leonard, 
3  Pick.  177. 

yew  Hampshire. — Abbot  v.  Johnson,  32 
N.  H.  9,  selling  spirituous  liquors  in  violation 
of  articles. 

yew  Jersey. —  Sieghortner  v.  Weissenborn, 
20  N.  J.  Eq.  172. 

New  York. — Hollister  v.  Simonson,  36  N.  Y. 
App.  Div.  63,  55  N.  Y.  Suppl.  372  (but  such 
misconduct  may  not  warrant  a  rescission  of 
the  partnership  contract)  ;  Flammer  v.  Green, 

47  N.  Y.  Super.  Ct.  538.  See  Campbell  v. 
Sherman,  4  Silv.  Sup.  6,  8  N.  Y.  Suppl. 
630. 

Wisconsin. —  Wood  v.  Beath,  23  Wis.  254. 

England.— V2L\tn.  Act  (1890),  §  35  (d)  ; 
Cheesman  v.  Price,  35  Beav.  142,  55  Eng. 
Reprint  849 ;  Anderson  v.  Anderson,  25  Beav. 
190,  53  Eng.  Reprint  609;  Hawkins  v.  Par- 
sons, 8  Jur.  N.  S.  452,  31  L.  J.  Ch.  479,  10 
Wklv.  Rep.  377;  Lemann  v.  Berger,  34  L.  T. 
Rep.'  N.  S.  235 ;  Cooper  v.  Page,  34  L.  T.  Rep. 
N.  S.  90. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  620. 

19.  Alabama. —  Brooke  v.  Tucker,  (1907) 
43  So.  141  (holding  that  there  was  ground  for 
judicial  dissolution,  where  defendant  partner 
was  insolvent  and  had  collected  money  due 
the  firm  and  appropriated  the  same  to  his 
own  use  without  making  any  entry  on  the 
partnership  books  and  without  acquainting 
the  complainant  partner  of  the  facts)  ;  Gillett 
[42] 


V.  Higgins,  142  Ala.  444,  38  So.  664;  Fogg 
V.  Johnston,  27  Ala.  432,  62  Am.  Dee.  771. 

California. —  Civ.  Code,  §  2452  (2)  ;  Crosby 
V.  McDermitt,  7  Cal.  146. 

Illinois. —  Cash  v.  Earnshaw,  66  111.  402. 

Indiana. — ^Adams  v.  Shewalter,  139  Ind. 
178,  38  N.  E.  607,  misappropriation  of  money 
and  refusal  to  account  therefor. 

Kentucky. —  Hynes  v.  Stewart,  10  B.  Mon. 
429  (inducing  partnership  relation  by  fraud- 
ulent representation)  ;  Kennedy  v.  Kennedy, 
3  Dana  239  (getting  possession  of  entire  firm 
property  and  excluding  other  partner  unlaw- 
fully). 

Michigan. —  Groth  V.  Payment,  79  Mich. 
290,  44  N.  W.  611. 

Montana.— CiY.  Code,  §  3263  (2). 

yew  Jersey. —  Hartman  v.  Woehr,  18  N.  J. 
Eq.  383,  illegal  exclusion  of  plaintiff  from 
firm  affairs. 

yew  York. —  Philipp  v.  Von  Raven,  28 
Misc.  552.  57  N.  Y.  Suppl.  701. 

yorth  Dakota.— Civ.  Code,  §  5849  (2). 

Pennsylvania. —  Page  Vankirk,  1  Brewst. 
282. 

South  Dakota.— Civ.  Code,  §  1754  (2). 

Texas. —  Rische  v.  Rische,  (Civ.  App.  1907) 
101  S.  W.  849  (holding  that  a  partner  ex- 
eluded  from  the  management  of  or  a  partici- 
pation in  the  profits  of  the  firm  is  entitled 
to  a  dissolution  in  the  absence  of  an  agree- 
ment to  the  contrary)  ;  Sewell  V.  Connor, 
(Civ.  App.  1893)  23  S.  W.  555  (wrongful  ex- 
clusion) . 

Vermont. —  Hubbard  v.  Moore,  67  Vt.  532, 
32  Atl.  465,  fraudulent  disposition  of  firm 
assets. 

United  States. —  Gaddie  v.  Mann,  147  Fed. 
960  [reversed  on  other  grounds  in  158  Fed. 
42];  Einstein  u.  Schnebly,  89  Fed.  540;  Rosen- 
stein  V.  Burns,  41  Fed.  841. 

England.— Pa.Ttn.  Act  (1890),  §  35  (d)  ; 
Watney  v.  Wells,  30  Beav.  56,  54  Eng.  Re- 
print 810;  Smith  V.  Jeyes,  4  Beav.  503,  49 
Eng.  Reprint  433 ;  Waters  v.  Taylor,  2  Ves.  & 
B.  299,  13  Rev.  Rep.  91,  35  Eng.  Reprint  333. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  620. 

20.  Howell  V.  Harvey,  5  Ark.  270,  39  Am. 
Dec.  376  (holding  that  where  one  partner  was 
to  furnish  funds  for  keeping  up  the  supplies 
when  in  his  power  to  do  so,  and  the  other  was 
to  attend  to  selling  the  goods  while  he  re- 
mained at  home,  occasional  absence  from  the 
state  without  the  other's  objection,  or  deten- 
tion at  home  by  sickness  of  his  family,  did  not 
warrant  a  dissolution  of  the  partnership)  ; 
Cash  V.  Earnshaw,  66  111.  402  (holding  that 
a  mere  error  of  judgment,  especially  where  it 
involved  no  permanent  mischief,  was  no 
ground  for  judicial  dissolution)  ;  Page  v.  Van- 
kirk, 1  Brewst.  (Pa.)  282  (holding  that  the 
payment  of  individual  debts  by  a  partner 
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an  agreement  of  partnership  lias  been  induced  to  enter  into  it  by  the  fraudulent 

representations  of  the  otlier,  the  partnership  may  be  declared  void.'^^ 

e.  Because  of  Dissensions.  Wliile  a  court  will  not  dissolve  a  firm  because  of 
trifling  or  temporary  disputes  of  partners,^'^  yet,  if  their  dissensions  are  so  serious 
and  persistent  as  to  make  the  successful  continuance  of  the  firm  impracticable,  a 
dissohition  will  be  decreed.^^ 

f.  Because  a  Dissolution  Is  Just  and  Equitable.  The  Louisiana  code  permits 
a  partner  to  dissolve  the  firm  "for  just  cause"  ;^  and  the  English  Fartnersliip 
Act  provides  that  the  court  may  decree  a  dissolution  "  whenever  in  any  case  cir- 
cumstances liave  arisen  which,  in  the  opinion  of  the  court,  render  it  just  and 
equitable  that  the  partnership  be  dissolved."^  Even  in  the  absence  of  such  a 
statntoi-y  ])rovision,  courts  of  equity  have  not  hesitated  to  exercise  the  power  thus 
recognizsd.^® 

7.  'iiME  OF  Taking  Effect.  When  the  firm  is  dissolved  by  the  agreement  of 
the  parties,  the  dissolution  takes  effect  at  tlie  time  agreed  upon.^  A  partnership 
at  will  is  terminated  at  the  time  when  notice  is  given.^®  When  a  firm  is  dis- 
solved by  judicial  decree,  the  date  of  dissolution  is  ordinarily  the  date  of  entering 
judgment  therefor.^^ 


with  the  firm's  money  does  not  entitle  the 
other  partner  to  a  dissolutionj  whei-e  the 
capital  of  the  partner  so  using  the  money  is 
at  all  times  unimpaired,  and  the  transactions 
have  been  regularly  entered)  ;  Leavitt  v. 
Windsor  Land,  etc.,  Co.,  54  Fed.  439,  4 
C.  C.  A.  425. 

The  fact  that  a  partner  was  not  generally 
a  very  profitable  or  attentive  one  is  no 
ground  for  dissolution.  Howell  v.  Harvey,  5 
Ark.  270,  39  Am.  Dec.  376. 

21.  Hynes  v.  Stewart,  10  B.  Mon.  (Ky.) 
429.  But  where  one  partner  filed  a  bill 
against  his  copartners  for  a  settlement  of  the 
partnership  accounts  and  his  share  of  the 
profits,  it  was  held  that  a  fraud  perpetrated 
by  him  on  one  of  the  defendants  in  a  former 
partnership  between  them  individually,  by 
means  of  which  he  ijrocured  the  funds  con- 
tributed as  his  share  of  the  capital  of  the 
new  firm,  was  no  ground  for  annulling  the 
contract  of  partnership. 

22.  Gerard  v.  Gateau,  84  111.  121,  25  Am. 
Rep.  438;  Lafond  v.  Deems,  1  Abb.  N.  Gas. 
(N.  Y.)  318,  52  How.  Pr.  [a/jlrmed  in  81 
N.  Y.  507,  8  Abb.  N.  Gas.  344];  Henn  v. 
Walsli,  2  Edw.  (N.  Y.)  129;  Wray  v.  Hutch- 
inson, 3  L.  J.  Ch.  62,  2  Myl.  &  K.  235,  7 
Eng.  Gil.  235,  39  Eng.  Reprint  934. 

23.  Alabama. —  Moore  v.  Price,  116  Ala. 
247,  22  So.  531;  Meaher  v.  Cox,  37  Ala.  201. 

Illinois.— Whnlcn  v.  Stopliens,  193  III.  121, 
01  N.  E.  921  \affirminfj  92  III.  App.  235]. 

Iowa. —  Bhikc  v.  Dorgan,  1  Greene  537. 

New  York. —  Philipp  ■)>.  Von  Raven,  26 
Misc.  552,  57  N.  Y.  Kiip))!.  701  ;  Lafond  r. 
Deems,  1  Abb.  N.  Gas.  318,  62  How.  Pr.  41 
\u//i.rnird  in  HI  N.  Y.  507,  8  Abb.  N.  Gas. 
3441;  15ishop  V.  Brecklcs,  llollni.  534. 

J'cnnsyhmnid,. —  SIciriiiicr'H  Appeal,  58  Pa. 
Rt.  16S.  98  Am.  Dec.  255;  Roberta  V.  Dunham, 
1  G.  i'l.  130. 

Texan. —  RIhcIio  v.  Riflclio,  (Giv.  Ap)).  1907) 
101  K.  \V.  849. 

WiHcotiNitt. —  Sing(!r  •(>.  Ifellcr,  40  Win.  644. 

England. —  UoIiciIh    v.    Jiberhardt,    2  ]0q. 
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Rep.  780,  Kay  148,  23  L.  J.  Ch.  201,  2  Wkly. 
Rep.  125,  69  Eng.  Reprint  63. 

See  38  Gent.  Dig.  tit.  "  Partnership,"  §  619. 

24.  La.  Giv.  Code,  arts.  2887,  2888.  See 
Breaux  v.  Le  Blanc,  50  La.  Ann.  228,  23  So. 
281,  69  Am.  St.  Rep.  403. 

25.  English  Partn.  Act  (1890),  §  35  (f). 

26.  California. —  Barber  v.  Barnes,  52  Gal. 
650. 

'New  Jersey. —  Sieghortner  v.  Weissenborn, 
20  N.  J.  Eq.  172;  Renton  v.  Chaplain,  9 
N.  J.  Eq.  62,  holding  that  a  sale  of  firm  prop- 
erty under  a  separate  execution  against  one 
partner  operates  as  a  dissolution. 

Neio  York. —  Ferrero  v.  Buhlmeyer,  34 
How.  Pr.  33. 

Pennsylvania. —  Page  v.  Vankirk,  1  Brewst. 
282. 

Tennessee. —  Foster  v.  Hall,  4  Humphr.  346. 

England. —  Steuart  v.  Gladstone,  10  Ch.  D. 
626,  40  L.  T.  Rep.  N.  S.  145,  27  Wkly.  Rep. 
512  lafflrming  47  L.  J.  Ch.  423,  38  L.  T.  Rep. 
N.  S.  557,  26  Wkly.  Rep.  657];  Harrison  v. 
Tennant,  21  Beav.  482,  52  Eng.  Reprint  945: 
Blisset  V.  Daniel,  1  Eq.  Rep.  484,  10  Hare 
493,  18  Jur.  122,  1  Wkly.  Rep.  529,  44  Eng. 
Gh.  478,  68  Eng.  Reprint  1022;  Aspinall  v. 
London,  etc.,  R.  Co.,  11  Hare  325,  1  Wkly. 
Rep.  518,  45  Eng.  Gh.  325,  08  Eng.  Reprint 
1299. 

27.  Magill  V.  Merrie,  5  B.  Mon.  (Ky.)  108; 
Sharpe  v.  Johnston,  59  Mo.  557. 

28.  Brady  v.  Powers,  112  N.  Y.  App.  Div. 
845,  98  N.  Y.  Suppl.  237  [modifying  105  N.  Y. 
App.  Div.  476,  94  N.  Y.  Suppl.  259]  (holding 
also  tlmt  answ<M-s  by  partners  in  a  suit  by 
another  jiartncr  for  dissolution  and  account- 
ing, (kniyiug  the  exi.stciu'o  of  the  piirtiu'rslii]), 
were  notice  of  dissolution  as  of  the  time  sucli 
answers  were  served)  ;  Shepherd  r.  Allen,  33 
Beav.  577,  55  Eng.  Reprint  492  (holding  also 
that  filing  a  bill  for  di.'isolution  may  bo 
treated  ns  nol-ice).    See  .iiipra,  TX,  A,  1,  a. 

29.  AbnihaniH  r.  Myers,  40  Md.  490;  San- 
der r.  Siuuler.  2  Coll.'  270,  33  Eng.  Gh.  270, 
63  Eng.  Rojirint  733;  Bosch  v.  Frolieh,  7  Jur. 
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B.  Rig-hts,  Powers,  and  Disabilities  After  Dissolution  —  l.  Status  of  Firm 
After  Dissolution.  The  dissolutioti  of  a  firm  does  not  relieve  anj  of  its  members 
from  liability  for  existing  obligations,^'^  although  it  does  save  them  from  iievsr 
obligations  to  which  they  have  not  expressly  or  impliedly  assented/^  and  any  of 
them  may  be  discharged  from  old  obligations  by  novation  or  other  form  of 
release.^^  It  is  often  said  that  a  partnership  continues,  even  after  dissolution,  for 
the  purpose  of  vidnding  up  its  affairs.^^  After  the  dissolution  of  a  firm  one  of  the 
members  cannot  act  as  the  agent  of  a  creditor  of  the  firm  in  holding  obligations 
due  the  firm  as  collateral  security  for  a  note  due  from  the  firm  to  such  creditor, 
and  taking  a  conveyance  of  land  in  settlement  of  such  an  obligation.^^ 

2.  Effect  of  Dissolution  on  Powers  of  Partners  —  a.  In  General.  The  dissolu- 
tion of  a  partnership  terminates  those  powers  of  the  partners  which  ai-e  implied 
from  the  partnership  relation,^  except  those  which  are  necessary  to  the  winding 
up  of  the  business.^*^    In  other  cases  a  partner,  after  dissolution  duly  notified,  has 


73,  12  L.  J.  Ch.  118,  1  Pliil.  172,  19  Eng.  Cla. 
172,  41  Eng.  Eeprint  597. 

30.  Georgia. — Boone  v.  Sirrine,  38  Ga.  121, 
lease  continued  after  dissolution  by  death. 

Indiana. —  Corbin  V.  Henry,  36  Ind.  App. 
1S4,  74  N.  E.  1096. 

Massachusetts.- — -Moore  v.  Rawson,  185 
Mass.  264,  70  N.  E.  64. 

Minnesota. —  Moore  v.  Allen,  82  Minn.  89, 
84  N.  W.  654. 

Misso^iri. —  Bryant  v.  Hawkins,  47  Mo. 
410. 

Nebraska. —  People  v.  Eoy,  3  Nebr.  261. 

Neic  York. —  Gilbert  v.  Warren,  56  N.  Y. 
App.  Div.  289,  67  N.  Y.  Suppl.  978  [affirmed 
in  171  N.  Y.  665,  64  N.  E.  1121];  Bronx 
Metal  Bed  Co.  v.  Wallerstein,  84  N.  Y.  Suppl. 
924. 

Pennsylvania. —  Jeisley  v.  Haiter,  4  Yeates 
337. 

West  Virginia. —  McCoy  v.  Jack,  47  W.  Va. 
£01,  34  S.  E.  991. 

Wisconsin. —  Waldeck  v.  Brande,  61  Wis. 
579,  21  N.  W.  533;  Jackson  v.  Bohrman,  59 
Wis.  422,  18  N.  W.  456;  Bray  v.  Morse,  41 
Wis.  343. 

United  States. —  In  re  Cingue,  109  Fed. 
455;  Horst  V.  Eoebm,  84  Fed.  565;  Hudgins 
i;.  Lane,  12  Fed.  Cas.  No.  6,827,  2  Hughes 
361. 

England. —  Swire  v.  Redman,  1  Q.  B.  D.  536, 
35  L.  T.  Rep.  N.  S.  470,  24  Wkly.  Rep.  1069; 
Lodge  V.  Dicas,  3  B.  &  Aid.  611,  22  Rev.  Rep. 
497,  5  E.  C.  L.  352;  In  re  Hindmarsh,  1 
Dr.  &  Sm.  129,  1  L.  T.  Rep.  N.  S.  475,  8 
Wkly.  Rep.  203,  62  Eng.  Reprint  327;  Gough 
r.  Davies,  4  Price  200,  18  Rev.  Rep.  697; 
Beak  v.  Beak,  3  Swanst.  627,  36  Eng.  Re- 
print 1000. 

Canada.—  Osborne  v.  Henderson,  18  Can. 
Slip.  Ct.  698. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  636. 

31.  Frank  v.  Pringle,  96  Va.  456,  31  S.  E. 
605;  Hammond  v.  Heward,  11  U.  C.  C.  P. 
261,  20  U.  C.  Q.  B.  36. 

32.  Wiley  v.  Temple,  85  111.  App.  69  (re- 
tiring partner  discharged  by  creditors  giving 
time  to  continuing  partner,  knowing  that  the 
latter  had  assumed  the  firm  debts)  ;  Hobson 
V.  Cowiey,  27  L.  J.  Exch.  205,  6  Wkly.  Rep. 
334  (retiring  partner  exonerated  by  creditors' 
new  agreement  with  continuing  partners)  ; 


Birkett  v.  McGuire,  19  Can.  L.  J.  N.  S.  275. 
See  supra,  VII,  C,  2. 

33.  Louisiana. — Lobdell  v.  Bushnell,  24  La. 
Ann.  295. 

Maine. — ■  Gannett  v.  Cunningham,  34  Me.  56. 

New  J ersey. —  Davis  Megroz,  55  N.  J.  L. 
427,  26  Atl.  1009. 

Pennsylvania. —  Petrikin  v.  Collier,  1  Pa. 
St.  247. 

Virginia. —  Brown  v.  Higginbotham,  5 
Leigh  583,  27  Am.  Dec.  618. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  624. 

34.  Bray  v.  Morse,  41  Wis.  343. 

35.  Georgia. —  Bower  v.  Douglass,  25  Ga. 
714  (cannot  settle  account  and  change  the 
liability  from  an  account  to  an  interest-bear- 
ing note)  ;  Brewster  v.  Hardeman,  Dudley  138 
(cannot  convert  open  account  into  liquidated 
demand) . 

Louisiana. —  Buard  v.  Lemee,  12  Rob.  243; 
Carr  v.  Woods,  11  Rob.  95;  Natchez  Com- 
mercial Bank  v.  Perrj^,  10  Rob.  61,  43  Am. 
Dec.  108;  Rudy  v.  Harding,  6  Rob.  70; 
Lachomette  v.  Thomas,  5  Rob.  172;  Fisk  v. 
Mead,  18  La.  332;  Peters  v.  Gardere,  8  La. 
565;  Offutt  V.  Bredlove,  4  La.  31. 

Mississippi. —  Port  Gibson  Bank  V.  Baugh, 
9  Sm.  &  M.  290,  cannot  contract  new  debts  or 
buy,  sell,  or  pledge  goods  on  account  of  the 
firm. 

New  Hampshire. —  Hutchins  v.  Gilman,  9 
N.  H.  359. 

Neio  York. —  Gansevoort  v.  Kennedy,  30 
Barb.  279';  Stirnermaun  v.  Cowing,  7  Johns. 
Ch.  275. 

North  Carolina. — Allison  v.  Davidson,  17 
N.  C.  79. 

England. —  Benham  v.  Gray,  5  C.  B.  138,  17 
L.  J.  C.  P.  50,  57  E.  C.  L.  138;  Dolman  v. 
Orchard,  2  C.  &  P.  104,  12  E.  C.  L.  474;  Mul- 
f ord  V.  Griffin,  1  F.  &  F.  145 ;  Pinder  v.  Wilks, 
1  Marsh.  248,  5  Taunt.  612,  1  E.  C.  L.  314; 
Rfithbone  v.  Drakeford,  4  M.  &  P.  57,  6  Ring. 
375,  8  L.  J.  C.  P.  0.  S.  117,  19  E.  C.  L. 
174;  Wells  V.  Ross,  7  Taunt.  403,  2  E.  C.  L. 
420. 

Canada. —  Cleve  v.  Bickerdike,  5  Quebec  Pr. 
391. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  625. 
And  see  supra,  V,  A. 

36.  Georgia. —  Brewster  v.  Hardeman,  Dud- 
ley 138. 
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the  power  of  binding  his  former  partner  only  when  actual  autlioritj  therefor  has 
been  conferred  upon  liim.^^  Moreover,  he  is  bound  to  observe  the  utmost  good 
faith  toward  his  late  partners  in  all  matters  connected  with  the  settlement  of  lirm 
affairs. 

I).  Power  to  Administep  Firm  Affairs.  In  case  of  dissolution  by  the  death  of  a 
partner,  the  power  to  administer  the  firm  affairs  belongs  to  tlie  survivor/'^  Wlien 
dissolution  is  caused  by  the  bankruptcy  or  insolvency  of  a  partner,  this  power 
belongs  to  the  solvent  partner.^  In  other  cases  of  dissolution  eacli  partner  is 
entitled  to  take  part  in  administering  the  firm's  aifairs,  unless  there  is  an  agree- 
ment between  them,  or  an  order  of  court,  committing  the  power  of  liquidation  to 
one  or  some  only  of  the  members."  Partners  cannot  be  regarded  as  trustees  for 
each  other  after  the  firm  is  dissolved  and  its  business  closed.^^ 

e.  As  AfTeeted  by  Agreements  For  Dissolution.  It  is  not  only  competent  foi 
the  partners  by  agreement  to  commit  the  power  of  liquidating  the  partnership 
business  to  one  or  some  of  their  number,  but  they  may  provide,  as  between  them- 
selves, that  one  or  some  may  become  the  owners  of  the  firm  assets,  upon  pre- 
scribed terms      or  that  one  or  some  shall  assume  and  pay  the  firm  debts.^  Such 


Iowa. —  Ketchum  v.  Larkin,  88  Iowa  215, 
55  N.  W.  472. 

Maryland. —  Seldner  v.  Mt.  Jackson  Nat. 
Banli,  66  Md.  488,  8  Atl.  262,  59  Am.  Rep. 
190  (waiver  of  demand  and  notice  on  note)  ; 
Holloway  v.  Turner,  61  Md.  217  (employment 
of  boolckeeper ) . 

Massachusetts. — Buxton  v.  Edwards,  134 
Mass.  567,  adjustment  of  claim. 

Michigan. —  McArtbur  v.  Oliver,  53  Mich. 
299,  303,  19  N.  W.  5,  8,  submission  to  arbi- 
tration. 

Islew  York. —  Marietta,  etc.,  E.  Co.  V. 
Mowry,  28  Hun  79,  transfer  of  bonds  and 
notice  of  defect  in  title. 

Vermont. — Ayer  v.  Ayer,  41  Vt.  346  (con- 
tinuation of  employment  of  attorney)  ;  Torrey 
V.  Baxter,  13  Vt.  452  (receiving  back  note 
wrongfully  put  in  circulation). 

England. —  King  v.  Smith,  4  C.  &  P.  108, 
19  E.  C.  L.  430;  Butchart  v.  Dresser,  10  Hare 
453,  1  Wkly.  Rep.  178,  44  Eng.  Ch.  438,  68 
Eng.  Reprint  1004  [affirming  4  De  G.  M.  &  G. 
542,  53  Eng.  Ch.  424,  43  Eng.  Reprint  619]; 
Porter  v.  Taylor,  6  Moore  &  S.  156,  2  Stark. 
50,  18  Rev.  ilep.  338,  3  E.  C.  L.  312. 

Canada. —  Hale  v.  People's  Bank,  2  Com. 
L.  Rop.  405,  2  N.  Brunsw.  Eq.  433. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  625. 

37.  Illinois. —  Smith  v.  Dennison,  101  111. 
531. 

Iowa. —  Dunlap  v.  Limes,  49  Iowa  177. 
Louisiana. —  Mark  v.  Bowers,  4  Mart.  N.  S. 
95. 

Neio  York. —  Lescrman  v.  Bernheimer,  113 
N.  Y.  39,  20  N.  E.  869. 

]'ir(jinia. — Bowler  V.  Iluaton,  30  Gratt.  266, 
32  Am.  Rep.  673. 

IJnr/tand. —  Smith  V.  Winter,  8  L.  J.  E.\ch. 
34,  4  M.  &  W.  454. 

38.  Stephens  v.  Orman,  10  Fla.  9.  But  he 
is  not  lia1)lc  for  a  depreciation  in  the  cur- 
rency wliicli  lie  receivcH  in  piiyincnt  of  debts 
due.  tlie  firm.  McNair  v.  Ilaghmd,  ]6  N.  (,!. 
510. 

39.  See  svpra,  VI IT,  A,  2.  And  Hce  Camp- 
bell v.  Floyd,  153  Pa.  St.  H4,  25  All.  lOI!;!, 
where  nil  oi  [\i<:  HinvivorH  were  held  liable  for 
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acts  of  a  part,  who  had  been  permitted  by 
all  to  manage  the  business,  after  the  death. 

40.  Vetterlein  v.  Barnes,  6  Fed.  693 ;  Ex  p. 
Owen,  13  Q.  B.  D.  113,  53  L.  J.  Q.  B.  863, 
32  Wkly.  Rep.  811;  Luckie  v.  Forsyth.  3 
J.  &  L.  388;  U.  S.  Bankr.  L.  (1898)  §  5 
(h);  English  Partn.  Act  (1890),  §  38. 
Compare  Hubbard  v.  Guild,  1  Duer  (X.  Y.) 
662. 

41.  California. —  Civ.  Code,  §  2460. 
Illinois. —  Granger  v.  McGilvra,  24  111.  152. 
Louisiana. —  Skannel  v.  Taylor,  12  La.  Ann. 

773. 

Maine. —  Davis  v.  Briggs,  39  Me.  304. 

Maryland. —  Ellicott  v.  Nichols,  7  Gill  85, 
48  Am.  Dec.  546 ;  Drury  v.  Roberts,  2  Md.  Ch. 
157. 

ISlew  York. —  Hilton  v.  Vanderbilt,  82  N.  Y. 
591;  Becker  v.  Boon,  61  N.  Y.  317;  Bobbins 
V.  Fuller,  24  N.  Y.  570;  Meyer  v.  Reimers,  49 
N.  Y.  App.  Div.  638,  63  N.  Y.  Suppl.  1112 
[affirming  30  Misc.  307,  63  N.  Y.  Suppl.  681] ; 
De  Mott  V.  Kendrick,  20  N.  Y.  Suppl.  195; 
Hayes  v.  Heyer,  4  Sandf.  Ch.  485. 

West  Virginia. —  Ruffner  v.  Hewitt,  7 
W.  Va.  585. 

England. —  Partn.  Act  (1890),  §  39. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  626. 

Compare  Renton  v.  Chaplain,  9  N.  J.  Eq. 
62,  holding  that  where  a  partnership  is  dis- 
solved by  the  bona  fide  sale  of  partnership 
property  under  a  separate  execution  against 
one  of  the  partners,  the  court  will  not  inter- 
fere with  the  other  partner  in  settling  the 
concerns  of  the  partnership  and  grant  an  in- 
junction or  appoint  a  receiver,  imless  there 
be  some  breach  of  duty  on  the  part  of  the 
acting  partner. 

42.  Pierce  v.  McClellan,  93  111.  245. 

43.  MalTlyn  v.  Hathaway,  106  IMass.  414; 
Young  ().  Cluto,  12  Nov.  31;  Bt-lchor  ;■,  Sikea, 
8  B.  &  C.  185,  6  L.  J.  K.  B.  O.  S.  314,  15 
E.  C.  L.  99;  Warder  r.  Stilwell,  3  ,Iur.  N.  S. 
9,  26  L.  J.  Ch.  373,  5  Wklv.  Rep.  174;  Fr.uik 
1'.  Beswi(rk,  44  U.  V.  Q.  B.  1  ;  Gorhardt  r. 
DaviH,  12  Quebec  Super.  Ct.  137. 

44.  Young  V.  C\\\U\,  12  Nov.  31  (purchaser 
hold  not  to  liavo  assumed  the  ta.xea  \\\wn 
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stipulations  as  these,  however,  do  not  bind  third  parties  unless  it  is  shown  that 
they  consented  thereto.*^ 

d.  Right  to  Use  Firm-Name.  After  dissolution  neither  partner  has  the  implied 
power  to  use  the  lirm-name  so  as  to  bind  the  other  partners  thereby.''®  In  the 
absence  of  an  ao-reement  on  the  subject,  however,  he  has  the  right  to  use  tlie  old 
firm-name,  provided  such  use  does  not  expose  his  late  copartners  to  liability  or 
risk.-'^ 

e.  Power  and  Duty  to  Perform  Contracts.  The  dissolution  of  a  firm  does  not 
deprive  a  partner  of  the  power  to  perform  on  behalf  of  the  firm  existing  con- 
tracts,^^ nor  does  it  relieve  him  from  the  duty  of  having  them  performed.*^  On 
the  other  hand,  such  dissolution  does  not  ordinarily  absolve  third  persons  from 
their  contractual  obligations  to  the  firm.^°    This  rule  does  not  apply,  however, 


firm  property  which  he  bought  upon  disso- 
lution) ;  Eodgers  v.  Maw,  4  D.  &  L.  66,  16 
L.  J.  Exch.  137,  15  M.  &  W.  444. 

45.  Bedford  v.  Deakin,  2  B.  &  Aid.  210,  2 
Stark.  ITS,  3  E.  C.  L.  366;  Lacy  v.  McNeile, 
4  D.  &  R.  7,  16  E.  C.  L.  185;  Featherstone  v. 
Hunt,  2  D.  &  R.  233,  1  B.  &  C.  113,  1  L.  J. 
K.  B.  0.  S.  49,  8  E.  C.  L.  49;  Isbester  v. 
Ray,  26  Can.  Sup.  Ct.  79  [afftrming  22 
Ont.  App.  12  {reversing  24  Ont.  497)]; 
Bresse  v.  Griffith,  24  Ont.  492.  See  supra, 
VII,  C,  2,  3. 

46.  Cronly  v.  Commonwealth  Bank,  18 
B.  Mon.  (Kv.)  405;  Pontiac  First  Commercial 
Bank  v.  Talbert,  103  Mich.  625,  61  N.  W. 
BBS,  50  Am.  St.  Rep.  385;  Mobile  Bank  v. 
Andrews,  2  Sneed  (Tenn.)  535. 

47.  Holbrook  v.  Nesbitt,  163  Mass.  120,  39 
N.  E.  794;  Burchell  v.  Wilde,  [1900]  1  Ch. 
551,  69  L.  J.  Ch.  314,  82  L.  T.  Rep.  N.  S. 
576,  48  Wkly.  Rep.  491;  Levy  v.  Walker,  10 
Ch.  D.  436,  48  L.  J.  Ch.  273,  39  L.  T.  Rep. 
N.  S.  654,  27  Wkly.  Rep.  370;  Chappell  v. 
Griffith,  50  J.  P.  86,  53  L.  T.  Rep.  N.  S.  459; 
Aikins  v.  Piper,  15  Grant  Ch.  (U.  C.)  581. 
See  supra,  VII,  A,  4. 

48.  Alaiama. —  Davis  v.  Sowell,  77  Ala. 
262. 

loim. —  Western  Stage  Co.  v.  Walker,  2 
Iowa  504,  65  Am.  Dec.  789. 

Louisiana. —  White  v.  Kearney,  2  La.  Ann. 
639. 

Michigan. —  Feige  v.  Babcock,  111  Mich. 
538,  70  N.  W.  7. 

Mississippi. —  Holmes  v.  Shands,  27  Miss. 
40. 

Missom-i. —  Bryant  V.  Hawkins,  47  Mo.  410; 
Dean  r.  McFaul,  23  Mo.  76;  Powell  v.  Roberts, 
IIG  Mo.  App.  629,  92  S.  W.  752. 

North  Carolina. —  French  v.  Griffin,  104 
N.  C.  141,  10  S.  E.  166. 

Pennsylvania. —  Robertson  v.  Wood,  10 
Kulp  76. 

^7«(;?a«(;.— Partn.  Act  (1890),  §§  38,  39; 
Ault  V.  Goodrich,  4  Russ.  430,  28  Rev.  Rep. 
151,  4  Eng.  Ch.  430,  38  Eng.  Reprint  867; 
Crawshay  v.  Collins,  2  Russ.  325,  26  Rev.  Rep. 
83,  3  Eng.  Ch.  325,  38  Eng.  Reprint  358,  15 
Ves.  Jr.  218,  10  Rev.  Rep.  61,  33  Eng.  Re- 
print 736. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  629.  637. 

Liability  for  money  collected  under  con- 
tract.—  Where    partners,    commission  mer- 


chants, receive  a  consignment  of  goods  for 
sale,  and  a  dissolution  of  the  partnership 
afterward  takes  place  before  the  goods  are 
sold,  and  they  are  turned  over  to,  and  are 
sold  by,  the  partner  continuing  in  the  busi- 
ness, the  outgoing  partner  is  not  exonerated 
from  his  liability  to  the  shipper  by  the  mere 
fact  that  a  special  notice  of  the  dissolution 
of  the  partnership  was  sent  to  such  shipper, 
containing  also  a  statement  that  the  goods  of 
the  shipper  were  left  in  the  hands  of  the  con- 
tinuing partner.  Dean  v.  McFaul,  23  Mo.  76. 
So,  where  a  firm  of  attorneys  took  a  note  for 
collection,  and  obtained  judgment  on  the 
same,  and  dissolved  partnership  before  collect- 
ing the  judgment,  one  member  of  the  firm  was 
held  liable  to  the  client  for  an  amount  col- 
lected on  the  note  after  dissolution  of  the 
partnership  by  the  other  member,  and  con- 
verted by  the  latter  to  his  own  use.  Powell 
V.  Roberts,  116  Mo.  App.  629,  92  S.  W.  752. 
See  also  Bryant  v.  Hawkins,  47  Mo.  410. 

49.  Alabama. —  Fail  v.  McEee,  36  Ala.  61. 
Connecticut. —  Whiting  v.  Farrand,  1  Conn. 

60. 

Florida. —  Jacksonville,  etc.,  R.,  etc.,  Co.  v. 
Warriner,  35  Fla.  197,  16  So.  898. 

Illinois.— AmolA.  V.  Hart,  176  111.  442,  52 
N.  E.  936  [affirming  75  111.  App.  165]. 

Indiana. —  Dickson  v.  Indianapolis  Cotton 
Mfg.  Co.,  63  Ind.  9. 

loioa.- — ^Avres  v.  Chicago,  etc.,  R.  Co.,  52 
Iowa  478,  3  -N.  W.  522. 

Louisiana. —  Mutual  Bldg.,  etc..  Assoc.  v. 
Maryland  Fidelity,  etc.,  Co.,  50  La.  Ann.  291, 
23  So.  405. 

Massachusetts. —  Nickerson  v.  Russell,  172 
Mass.  584,  53  N.  E.  141;  Hughes  v.  Gross, 
166  Mass.  61,  43  K  E.  1031,  55  Am.  St.  Rep. 
375,  32  L.  R.  A.  620. 

Virginia. —  Booker  v.  Kirkpatrick,  26  Gratt. 
145. 

England. — Anderson  v.  Weston,  6  Bing. 
N.  Cas.  296.  4  Jur.  105,  9  L.  J.  C.  P.  194,  S 
Scott  583,  37  E.  C.  L.  631;  Cholmondeley  v. 
Clinton,  Coop.  80,  10  Eng.  Ch.  80,  35  Eng. 
Reprint  485,  19  Ves.  Jr.  261,  13  Rev.  Rep. 
261,  34  Eng.  Reprint  515. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  637. 

50.  Arkansas. —  Smith  v.  Hill,  13  Ark. 
173. 

Iowa. —  Turk  v.  Nicholson,  30  Iowa  407, 
where,  however,  the  dissolution  and  conduct 
of  the  partners  was  held  to  work  an  abandon- 
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where  it  is  shown  that  there  was  an  express  or  implied  condition  that  the 
dissolution  should  have  tliis  efl'ect.^^ 

f.  Admissions  and  Representations.  The  courts  are  agreed  tliat  neither  part- 
ner has  implied  authority,  after  a  duly  notilled  dissolution,  to  bind  his  late 
copartners  by  an  admission  or  representation  wliich  subjects  tlicm  to  a  new  obli- 
gation. Authority  to  him  to  do  this  must  be  actually  conferred  by  them."* 
Many  courts  in  this  country  apply  the  same  rule  to  all  admissions  and  representa- 
tions by  a  partner  after  dissolution,^^  while  other  courts  follow  the  English  rule'** 
that  such  admissions  and  representations  are  Inuding  upon  his  late  copartners 
when  they  relate  to  rights  created  during  the  partnership,  or  to  transactions 
which  are  merely  incidental  to  tlie  settlement  of  firm  affairs.^'' 

g.  Powep  to  Confess  Judgment.  Where  a  judgment  is  confessed  by  one  of 
the  partners  after  the  dissolution  of  a  firm,  it  does  not  bind  his  late  copartners, 
although  it  is  for  a  firm  debt.''''  But  it  has  been  held  that  where  a  partnership 
consists  of  an  active  and  a  dormant  partner,  a  confession  of  judgment  for  a  part- 
nership debt  by  the  active  partner  will  bind  both  partners,  so  far  as  the  partner- 


ment  of  the  contract  and  tlius  absolve  the 
other  party  from  liability  to  perform. 

Kentucky. —  Campbellsville  Lumber  Co.  v. 
Bradlee,  96  Ky.  494,  29  S.  W.  313,  16  Ky.  L. 
Eep.  572. 

Massachusetts. —  Palmer  v.  Sawyer,  114 
Mass.  1. 

NebfasJca. —  Swobe  v.  New  Omaha  Thomson- 
Houston  Electric  Light  Co.,  39  Nebr.  586, 
5«  N.  W.  181. 

United  States. —  Eoehm  v.  Horst,  91  Fed. 
345,  33  C.  C.  A.  550  [affirming  84  Fed.  565]. 

Canada. —  McCraney  v.  McCool,  19  Ont.  470 
[affi/rmed  in  18  Ont.  App.  217]. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  637. 

51.  Michigan. —  Roberts  v.  Kelsey,  38  Mich. 
602. 

'Neio  York. —  Hurlbut  v.  Post,  1  Bosw.  28. 
South   Carolina. —  Holmes  v.   Caldwell,  8 
Rich.  247. 

Tea^as.— Fulton  v.  Thompson,  18  Tex.  278. 

England.— Tvisker  v.  Shepherd,  6  H.  &  N. 
575,  30  L.  J.  Exch.  207,  4  L.  T.  Eep.  N.  S.  19, 
9  Wldy.  Rep.  476. 

Canada. —  Dougall  v.  Ockerman,  9  U.  C. 
Q.  B.  354. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  637. 

Agency  contract. —  Where  a  contract  be- 
tween a  corporation  and  a  partnership  mado 
tlie  latter  selling  agents  for  the  former,  it 
being  understood  that  one  of  the  partners, 
who  was  known  to  the  corporation,  would  use 
his  personal  efforts,  and  as  incidental  to  the 
agency  the  c()r])oration  contracted  to  sell  ma- 
chines to  the  partnersliip,  a  dissolution  of  the 
partnersliip  authorized  the  corporation  to 
abandon  tlie  contract  both  as  to  the  agency 
and  as  to  the  sales.  VVheaton  v.  Cadillac 
Automobile  Co.,  143  Mich.  21,  106  N.  W.  399. 

52.  Garland  v.  Agcc,  7  Leigh  (Va.)  362; 
Driqior  II.  Bissel,  7  Fed.  Cas.  No.  4,068,  3 
Mc'[i<!an  275;  mid  otlier  cases  in  tlie  following 
notcH. 

53.  California. —  Burnfl  v.  McKcnzie,  23 
Ca).  101;  Civ.  Code,  §«  245a-2'162. 

Kniliirkij. —  (iraig  V.  Alvci'soii,  6  J.  J. 
MurHh,  00!i. 

MiHsouri. —  Dowzclot  V.  RawlingH,  58  Mo. 
75. 
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New  Jersey. —  Flanagin  v.  Champion,  2 
N.  J.  Eq.  51. 

Neio  York. —  Gilmore  v.  Ham,  142  N.  Y.  1, 
36  N.  E.  826,  40  Am.  St.  Rep.  554  (with 
classification  of  cases  in  note)  ;  Hartu.  Wood- 
ruff, 24  Hun  510;  Baker  v.  Stackpoole,  9 
Cow.  420,  18  Am.  Dec.  508;  Hackley  v. 
Patrick,  3  Johns.  536. 

South  Carolina. —  Meggett  v.  Finner,  4 
Strobh.  220 ;  White  v.  Union  Ins.  Co.,  1  Nott 
&  M.  556,  9  Am.  Dec.  720. 

Tennessee. —  Berryhill  v.  McKee,  1  Humphr. 
31. 

Texas. —  Hensley  v.  Bagdad  Sash  Factory 
Co.,  1  Tex.  App.  Civ.  Cas.  §  718. 

Virginia. —  Shelton  v.  Cocke,  3  Munf.  191. 

Canada. —  Banserean  v.  G«rvais,  12  Quebec 
Super.  Ct.  86. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  «  630. 

54.  English  Partn.  Act  (1890),  §  15; 
Pritchard  v.  Draper,  1  E.  &  M.  191,  5  Eng. 
Ch.  191,  39  Eng.  Eeprint  74,  Taml.  332,  12 
Eng.  Ch.  332,  48  Eng.  Eeprint  132;  Wood  t'. 
Braddick,  1  Taunt.  104,  9  Rev.  Eep.  711. 

55.  Connecticut. —  Austin  v.  Bostwick,  9 
Conn.  496,  25  Am.  Dec.  42. 

Indiana. —  Kirk  v.  Hiatt,  2  Ind.  322. 

Maine. —  Parker  v.  Merrill,  6  Me.  41. 

Massachusetts. —  Cady  v.  Shepherd,  11  Pick. 
400,  22  Am.  Dec.  379. 

New  Jersey. —  McElroy  v.  Ludlum,  32  N.  J. 
Eq.  828. 

Ohio. —  Feigley  v.  Whitaker,  22  Ohio  St, 
600,  10  Am.  Eep.  778. 

South  Carolina. —  Fripp  v.  Williams,  14 
S.  C.  502. 

Vermont. —  Woodworth  V.  Downer,  13  Vt. 
522,  37  Am.  Dec.  611. 

56.  Alabama. —  Mitchell  v.  Rich,  1  Ala. 
228. 

Louisiana. —  Conery  r.  Rotchford,  30  La. 
Ann.  692;  Iterriok  v.  Conanl,  4  La.  Ann.  27(i. 

Missouri. —  Morgan  V.  Richardson,  16  Mo. 
409,  57  Am.  Dec.  2;i5. 

New  York. —  LnnilKM't  r.  Converse,  22  How. 
Pr.  2(;5;  WMring  v.  Ilobinson,  TlolTm.  524. 

J'cnns)ilraiiiti. — ^Miiir  r.  Beck,  1  Pa.  Cna. 
;)U0,  2  AM.  218;  l!eiiii(>tt  r.  MMrsIiall,  2  Miles 
436;  llcadly  Chocohito  Co.  v.  Hall,  21  Lane. 
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ship  property  is  concerned,  even  tbongli  as  between  themselves  the  partnership 
has  been  dissolved. 

h.  Power  to  Assign  Fop  Benefit  of  Creditors.  When  all  the  former  j)artners 
are  living,^  neither  lias  the  power  to  make  a  vahd  assignment  of  the  linn  assets 
for  tlie  benefit  of  creditors.^'' 

i.  Power  to  Compromise  and  Release.  When  the  partners  agree  that  one  or 
some  of  their  number  shall  liquidate  linn  affairs,  none  of  the  others  has  power  to 
compromise  or  settle  firm  claims,  and  such  agreement  must  be  observed  by  third 
persons  liaving  notice  thereof but  cou) promises  and  releases  in  good  faith  by 
the  liquidating  partner  are  valid. In  the  absence  of  an  agreement  of  this  sort, 
eacli  partner,  even  after  dissolution,  has  the  power  to  pay  valid  claims  and  to 
receive  payment  of  debts  and  give  receipts  and  releases  therefor.®  As  a  rule, 
however,  tlie  authority  to  receive  payment  does  not  include  the  power  to  take  any 
sort  of  property  in  satisfaction,''^  nor  to  make  an  arrangement  that  subjects  the 
otlier  partners  to  any  new  obligation."^  In  tliis  counti-y  the  courts  are  disposed  to 
npliold  an  honest  compromise  or  release  by  a  partner,  even  after  dissolution  ;  '^^  and 
in  some  jurisdictions  it  is  provided  by  statute  that  a  partner  authorized  to  act  in 
liquidation  may  collect,  compromise,  or  release  any  debts  due  the  partnership.^^ 
By  statute  in  some  states,  a  firm  creditor  may  compromise  with  one  partner, 
without  destroying  his  claim  against  tlie  others.®'' 

j.  Power  to  Revive  Debts.  After  a  diily  notified  dissolution,®^  neither  partner 
has  the  implied  power  according  to  the  prevailing  view  to  revive  a  debt  barred 


L.  Eev.  348;  Kannenberg  v.  Kannenberg,  21 
Lane.  L.  Rev.  180. 

57.  Robison  v.  Kemeier,  1  C.  PI.  (Pa.)  49. 

58.  Power  of  surviving  partner  to  make 
such  assignment  see  supra,  VIII,  B,  4. 

59.  Deckert  v.  Filbert,  3  Watts  &  S.  (Pa.) 
454;  Kellogg  v.  Cayce,  84  Tex.  213,  19  S.  W. 
388,  holding  that  where  all  the  members  of  a 
firm,  for  the  purpose  of  obtaining  goods  on 
credit,  joined  in  a  statement  of  its  financial 
condition,  and  one  partner  withdrew  before 
tlie  goods  were  received,  and  after  such  with- 
drawal the  other  members  assigned  for  the 
benefit  of  creditors,  the  assignment  was  void 
as  to  such  seller  for  not  having  been  executed 
by  all  the  members  of  the  firm  who  contracted 
the  debt. 

60.  Roberts  v.  Strang,  38  Ala.  566,  82  Am. 
Dec.  729;  Hodge  v.  Whitall,  15  La.  503; 
Chace  V.  Higgins,  1  Thomps.  &  C.  (N.  Y.) 
229;  Burhans  v.  Burhans,  1  N.  Y.  Suppl.  37; 
Gram  v.  Cadwell,  5  Cow.  (N.  Y.)  489. 

61.  Burhans  v.  Burhans,  1  N.  Y.  Suppl.  37, 
holding  that  a  partner  to  whom,  by  agree- 
ment on  dissolution,  is  given  power  to  use 
the  firm-name  in  liquidation  of  the  business, 
and  who  has  given  bond  to  account  for 
money  coming  into  his  hands  in  settling  the 
business,  may  discharge  a  mortgage  held  as 
partnership  property. 

62.  See  supra,  IX,  B,  2,  b. 

63.  Kirk  v.  Hiatt,  2  Ind.  322. 

64.  Rootes  v.  Wellford,  4  Munf.  (Va.)  215, 
6  Am.  Dec.  510;  Niemann  v.  Niemann,  43 
Ch.  D.  198,  59  L.  J.  Ch.  220,  62  L.  T.  Rep. 
N.  S.  339,  38  Wkly.  Rep.  258. 

65.  Florida. —  Nickels  v.  Mooring,  16  Fla. 
76. 

Massachusetts. —  Gordon  v.  Albert,  168 
Mass.  150,  46  N.  E.  423,  holding  that  such 
release  is  a  bar  to  an  action  at  law,  as  it  dis- 


ables the  releasing  partner  from  suing  and 
the  others  cannot  maintain  the  action  with- 
out him. 

Mississippi. —  Bass  v.  Taylor,  34  Miss.  342. 
■  New  York. —  Napier  v.  McLeod,  9  Wend. 
120. 

South  Carolina. —  Sims  v.  Smith,  11  Rich, 
565 ;  Union  Bank  v.  Hall,  Harp.  245. 

Texas. —  Weir  Plow  Co.  v.  Evans,  ( Civ. 
App.  1893)  24  S.  W.  38. 

Vermont. —  Thrall  v.  Seward,  37  Vt.  573. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  633. 

Discharge  in  consideration  of  release  of  in- 
dividual indebtedness. —  But  after  dissolution 
of  the  partnership  one  partner  cannot  dis- 
charge the  debt  of  a  third  person  to  the  firm 
by  a  receipt  given  for  the  release  of  his  in- 
dividual indebtedness  to  such  person,  par- 
ticularly where  the  debtor  has  notice  not  to 
pay  such  partner.  Sims  v.  Smith,  11  Rich. 
(S.  C.)  565. 

Release  by  partner  after  disposing  of  his 
interest. —  And  where  a  member  of  the  firm 
has  sold  his  interest  in  the  partnership  prop- 
erty, he  cannot  afterward  bind  his  former  co- 
partner by  releasing  the  seller  of  the  property 
to  the  firm  from  liability  on  his  warranty. 
Brayley  v.  Goff,  40  Iowa  76. 

66.  See  Hawn  v.  Seventy-Six  Land,  etc., 
Co.,  74  Cal.  418,  16  Pac.  196;  Cal.  Civ.  Code, 
§  2461. 

67.  Harbeck  v.  Pupin,  123  N.  Y.  115,  25 

N.  E.  311  [affirming'  55  Hun  335,  8  N.  Y. 
Suppl.  695];  Stitt  V.  Cass,  4  Barb.  (N.  Y.) 
92;  Saxton  v.  Dodge,  46  How.  Pr.  (N.  Y.) 
467;  Turner  v.  Ross,  1  R.  I.  88. 

68.  If  the  dissolution  has  not  been  duly 
notified  to  the  creditor,  it  is  generally  held 
that  he  is  entitled  to  rely  on  the  act  or  new 
promise  of  any  partner.  Buxton  v.  Edwards, 
134  Mass.  567.    See  in-fra,  IX,  B,  6. 
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bj  the  statute  of  limitations/^  or  to  bind  his  partners  by  a  promise  to  pay  a  note 
indorsed  by  the  firm,  but  from  liability  on  which  tliey  liave  been  discharged  by 
want  of  notice  of  dishonor,™  or  to  pay  a  debt  from  whicli  the  firm  have  been  dis- 
charged in  bankruptcy,''^  or  which  for  any  other  cause  is  legally  extinct,''^  In  a 
few  jurisdictions,  however,  such  power  has  been  recognized.''^ 

k.  Liability  For  "Wrongful  Acts.  The  dissolution  of  a  firm  does  not  absolve  a 
partner  from  liabiUty  for  wrongful  acts  of  a  copartner,  done  within  the  scope  of 
the  business  nor  does  it  relieve  him  from  liability  for  his  late  copartner's  wrong- 
ful acts  to  which  his  own  conduct  has  contributed,''^  or  the  benefit  of  which  he 
has  received  Avitliout  repudiation.''^ 

3.  Control  and  Disposition  of  Firm  Property  —  a.  In  General.  Upon  the  dis- 
solution of  the  firni,  while  its  members  are  living,  they  may  agree  that  one  or 
more  of  their  number  shall  have  exclusive  control  and  disposition  of  the  partner- 
ship property.''''  Even  in  the  absence  of  such  an  agreement,  if  one  partner  sells 
his  interest  in  the  firm  to  a  stranger,  or  permits  it  to  be  sold  under  an  execution 
against  him,  or  to  be  transferred  to  a  trustee  in  bankruptcy  or  insolvency,  the 
right  to  the  control  and  disposition  of  firm  assets  vests  in  the  other  partners.''^ 
In  other  eases  each  partner  has  the  right  and  duty  of  disposing  of  the  firm  assets 
for  the  purpose  of  winding  up  its  affairs  and  of  distributing  the  proceeds  among 
the  firm  creditors  and  the  partners.''^  If  he  so  applies  the  proceeds  with  reason- 
able promptness,  he  is  not  chargeable  with  interest  thereon,  while  they  are  in  his 


69.  Alabama. —  Wilson  v.  Torbert,  3  Stew. 
296,  21  Am.  Dec.  632. 

Florida.— HAi^  v.  Clements,  16  Fla.  339, 
26  Am.  Eep.  709. 

Louisiana. —  Carroll  v.  Gayarre,  15  La. 
Ann.  671  (but  he  can  interrupt  the  running 
of  the  statute,  in  this  state,  even  against  his 
late  copartners)  ;  Buard  v.  Lemee,  12  Rob. 
243;  Davis  v.  Houren,  6  Rob.  255;  Hart  v. 
Long,  1  Rob.  83. 

Minnesota. —  Whitney  v.  Reese,  11  Minn. 
138. 

T^ew  York. —  Tavlor  v.  Hotchkiss,  81  N.  Y. 
App.  Div.  470,  80  N.  Y.  Suppl.  1042  [af- 
firmed in  179  N.  Y.  546,  71  N.  E.  1140]; 
Payne  v.  Slate,  39  Barb.  634  [affirmed  in  29 
N.  Y.  146]. 

Pennsylvania. —  Sehoneman  v.  Fegley,  7 
Pa.  St.  433;  Kauffman  v.  Fisher,  3  Grant 
302. 

Rhode  Island. —  Turner  v.  Ross,  1  R.  I. 
88. 

United  States. —  Bell  v.  Morrison,  1  Pet. 
351,  7  L.  ed.  174;  Cronkhite  v.  Herrin,  15 
Fed.  888. 

See  :JS  Cent.  Dig.  tit.  "  Partnership,"  §  634. 

If  the  firm  resumes  business,  a  promise  by 
one  partner  is  binding  on  all.  Taylor  v. 
ITotclikiss,  81  N.  Y.  A])p.  Div.  470,  80  N.  Y. 
Sui)pl.  1042  [affirmed  in  179-  N.  Y.  546,  71 
N.  K.  1140]. 

70.  Sclioneman  v.  Fcgloy,  7  Pa.  St.  433. 

71.  Atwood  V.  Oillett,  2  Dougl.  (Mich.) 
200. 

72.  WilHon  V.  Torbcrt,  3  Stew.  (Ala.)  296, 
21  Am.  Dec.  632;  Bell  v.  Morrison,  1  Pet. 
(IT.  K.)  351,  7  L.  cd.  174. 

73.  Day  v.  Mcrritt,  38  N.  J.  L.  32,  20  Am. 
Hep.  362;"  (;arH^)n  v.  (Jollin,  28  Vt.  504;  Sh<-1- 
lon  V.  Cocke,  3  Miinf.  (Va.)  191. 

74.  Smith  V.  Jani.'Hoii,  1  Pcako  N.  P.  213,  5 
T.  K.  (101.  Kc<'  iiIho  Powell  ;'.  Uoborts,  116 
Mo.  App.  620,  !)2  S.  W.  752. 
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75.  In  re  Hughes,  15  Quebec  Super.  Ct. 
225. 

76.  Roberts  v.  Adams,  8  Port.  (Ala.)  297, 
33  Am.  Dec.  291;  Brown  v.  Higginbotham,  5 
Leigh  (Va.)  583,  27  Am.  Dec.  618. 

77.  Connecticut. —  Stanton  v.  Lewis,  26 
Conn.  444. 

Illinois. —  Renfrow  V.  Pearce,  68  111.  125. 
New  Jersey. —  Baldwin  v.  Johnson,  1  N.  J. 
Eq.  441. 

New  York. —  Smith  v.  Proskey,  177  N.  Y. 
526,  69  N.  E.  1131  [reversing  82  N.  Y.  App. 
Div.  19,  81  N.  Y.  Suppl.  424,  and  affirming 
39  Misc.  385,  79  N.  Y.  Suppl.  851]  (the  liqui- 
dating partner  takes  absolute  title,  if  the 
agreement  "vests"  the  property  in  him); 
Smith  V.  Underbill,  19  N.  Y.  Suppl.  249: 
Weston  V.  Watts,  8  N.  Y.  Suppl.  633  (the 
liquidating  partner's  powers  may  be  modified 
by  the  fact  that  he  is  indebted  to  the  firm). 

Ohio. —  Jones  v.  Jones,  IS  Ohio  Cir.  Ct. 
260,  10  Ohio  Cir.  Dec.  71. 

Pennsylvania. —  Nixon  V.  Champion,  4  Leg. 
Gaz.  73,  29  Leg.  Int.  76,  the  liquidating  part- 
ner may  sell  at  public  auction. 

Tennessee. —  ]\Iygatt  v.  McClure,  3  Head 
495;  Hetterman  Bros.  Co.  v.  Young,  (Ch.  App. 
1898)  52  S.  W.  532. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  638. 

78.  Rcece  v.  Hoyt,  4  Ind.  KiO  (the  stranger 
has  no  right  personally  to  interfere  with  the 
sale  of  the  ])r()perty,  by  the  other  jjartncrs)  ; 
Cliaso  r.  Scott,  33  Iowa  300;  Macdouald  r. 
Trojan  Button-Fastener  Co.,  10  N.  Y.  Siipjil. 
!)1  \  affirming  9  N.  Y.  Suppl.  383];  Eraser  v. 
KerHhaw,  2  "jur.  N.  S.  S80,  2  Kav  &  .1.  496, 
25  L.  .1.  Ch.  445,  4  Wkly.  Rep.  431,  6!)  Eng. 
Reprint  878. 

'iQ.  Connecticut. —  Laponta  v.  Leltieri,  72 
Conn.  377,  -14  Atl.  730,  77  Am.  St.  Rep.  315. 

Iowa. —  Bach  r.  State  Ins.  Co.,  61  Iowa 
595,  21  N.  W.  tl'9. 

Kansas. —  Ilogendobler  v.   Lyon,    12  Kan. 
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hands.^''  Otherwise  he  may  be  chargeable  with  interest.^^  This  power  must  not 
be  exercised  to  the  prejudice  of  his  copartners  or  of  firm  creditors/^  and  the  power 
may  be  modified  by  tlie  partnersliip  articles.^^  If  a  partner  carries  on  the  business 
after  dissohition,  lie  may  be  compelled  to  account  to  his  copartner  for  the  profits.^* 

b.  Assigning'  op  Transferring  Firm  Property  to  Creditors.  A  liquidating 
partner  certainly  has  authority  to  assign  a  book-account  to  a  firm  creditor,  or  to  a 
purchaser,  for  full  value.^^  But  neither  he  nor  any  other  partner  has  implied 
authority  after  dissolution  to  make  a  general  assignment  of  firm  property  for  the 
benefit  of  creditors.^^  Nor  has  a  partner  authority  to  transfer  firm  property  in 
satisfaction  of  his  individual  debts,^^  unless  the  copartners  assent  thereto  and  firm 
creditors  are  paid.^^  If,  by  the  terms  of  dissolution,  one  partner  becomes  the  sole 
owner  of  the  firm  property,  the  others  have  no  authority  to  mortgage  it  thereafter, 
even  to  secure  firm  debts.^^ 

e.  Real  Estate  of  Firm.  For  the  purpose  of  paying  firm  debts,  partnership 
real  estate  is  treated  in  equity  as  personal  assets,*  and  the  siirviving  partner  can 
convey  an  equitable  title  thereto.^^  So  can  one  of  several  living  partners,  when 
conveyance  is  necessary  for  the  payment  of  firm  debts.^^  But,  in  order  to  convey 
a  perfect  legal  title  to  firm  real  estate,  all  the  partners  must  join  in  the  deed.^^ 
In  England  neither  partner  is  entitled  to  a  partition  of  firm  realty.^*  la  this 
country  the  prevailing  rule  is  that  a  partner  is  not  so  entitled  as  long  as  part- 
nership debts  remain  unliquidated ;     but  that  he  has  a  right  to  compel  the 


2.76,  limiting  this  power  to  tlie  sale  of  prop- 
erty necessary  to  pay  partnership  debts,  on 
the  ground  that  partners,  after  dissolution, 
are  only  tenants  in  common  of  the  firm  assets, 
a  view  which  is  unsound  in  principle  and 
opposed  to  the  weight  of  authority.  See 
supra,  IX,  B,  1. 

Louisiana. —  Claiborne  v.  His  Creditors,  18 
La.  501. 

yew  Jersey. —  Phillips  v.  Reeder,  18  N.  J. 
Eq.  95. 

New  York. —  Bennett  v.  Buchan,  61  N.  Y. 
222  [affirming  53  Barb.  578,  5  Abb.  Pr.  N.  S. 
412];  Castle  v.  Marks,  50  N.  Y.  App.  Dir. 
320,  63  N.  Y.  Suppl.  1039;  Kennett  v.  Hop- 
kins, 40  N.  Y.  App.  Div.  367,  57  N.  Y.  Suppl. 
961  [affirming  20  Misc.  259,  45  N.  Y.  Suppl. 
797] ;  Van  Doren  v.  Horton,  19  Hun  7. 

Wisconsin. —  Noonan  V.  McNab,  30  Wis.  277. 

United  States. —  Karrick  v.  Hannaman,  168 
U.  S.  328,  18  S.  Ct.  135,  42  L.  ed.  484. 

Canada. —  Fisher  v.  McPhee,  28  Nova  Scotia 
523;  Murphy  v.  Yeomans,  29  U.  C.  C.  P.  421. 
Compare  Hockin  v.  Whellams,  6  Manitoba 
521,  considering  it  doubtful  whether  one  part- 
ner, after  dissolution,  can  assign  a  judgment. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  638. 

80.  Randolph  v.  Inman,  172  111.  575,  50 
N.  E.  104. 

81.  Buckley  v.  Kelly,  70  Conn.  411,  39  Atl. 
601. 

82.  Claiborne  v.  His  Creditors,  18  La.  501. 

83.  Phillips  V.  Eeeder,  18  N.  J.  Eq.  95. 

84.  Karrick  v.  Hannaman,  168  U.  S.  328, 
18  S.  Ct.  135,  42  L.  ed.  484. 

85.  Stanton  v.  Lewis,  26  Conn.  444 ;  Kellar 
V.  Self,  5  Tex.  Civ.  App.  393,  24  S.  W.  578, 
where  the  same  power  was  conceded  to  a  part- 
ner, after  his  copartner  had  sold  his  interest 
to  a  stranger. 

86.  Paton  v.  Wright,  15  How.  Pr.  (N.  Y.) 
481;  Egberts  r.  Wood,  3  Paige  (N.  Y.)  517, 
24  Am.  Dec.  236. 


87.  Cannon  v.  Lindsey,  85  Ala.  198,  3  So. 
676,  7  Am.  St.  Rep.  38;  Curry  v.  Burnett,  36 
Ind.  102;  Geortner  v.  Canajoharie,  2  Barb. 
(N.  Y.)  625;  Crossman  v.  Shears,  3  Ont.  App. 
583. 

88.  Treadwell  v.  Williams,  9  Bosw.  (N.  Y.) 
649;  Corwin  V.  Suydam,  24  Ohio  St.  209; 
McLanahan  v.  Ellery,  10  Fed.  Cas.  No.  8,869, 
3  Mason  269. 

89.  Woodruff  v.  King,  47  Wis.  261,  2  N.  W. 
452. 

90.  Dupuy  V.  Leavenworth,  17  Cal.  262; 
Burchinell  v.  Koon,  8  Colo.  App.  463,  46  Pac. 
932;  State  v.  Neal,  29  Wash.  391,  69  Pac. 
1103;  Shanks  v.  Klein,  104  U.  S.  18,  26  L.  ed. 
635.  In  Myers  v.  Myers,  61  L.  T.  Rep.  N.  S. 
757,  the  realty  was  used  by  the  firm,  but  did 
not  become  a  part  of  the  firm  stock,  and  upon 
dissolution  belonged  to  the  partners  as  tenants 
in  common. 

91.  See  supra,  VIII,  C,  3. 

92.  Dupuy  V.  Leavenworth,  17  Cal.  262; 
Langlois  v.  Dubrav,  17  Quebec  Super.  Ct.  328. 

93.  McKee  v.  Cbvalt,  71  Kan.  772,  81  Pac. 
475. 

94.  Darby  v.  Darby,  3  Drew.  495,  2  Jur. 
N.  S.  271,  25  L.  J.  Ch.  371,  4  Wkly.  Rep. 
413,  61  Eng.  Reprint  992  (on  the  ground 
that  every  contract  of  partnership  involves 
an  implied  agreement  that,  upon  dissolution, 
all  the  firm  assets,  of  every  kind,  shall  be 
sold,  in  order  to  determine  the  profits  which 
are  to  be  divided  among  the  partners)  ; 
English  Partn.  Act  (1890),  §  39. 

95.  California. —  Moran  v.  Mclnerney,  129 
Cal.  29,  61  Pac.  575;  Bates  v.  Babcock,  95 
Cal.  479,  30  Pac.  605,  29  Am.  St.  Rep.  133,  16 
L.  R.  A.  745 ;  Coward  v.  Clanton,  79  Cal.  23, 
21  Pac.  359. 

loica. —  Pennybaeker  v.  Leary,  65  Iowa  220, 
21  N.  W.  575. 

'North  Carolina. —  Mendenhall  V.  Benbow, 
84  N.  C.  646. 
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partition  of  partnersliip  realty  wliiclx  remains  after  all  the  debts  of  the  partnership 
have  been  paid.®^ 

4.  Collections  and  Payments.  It  is  the  right  as  well  as  the  duty  of  each 
partner  to  collect  debts  due  the  hrm  and  give  discharges  therefor,'-*'  in  the  absence 
of  an  agreement  between  them  limiting  such  right  and  duty  to  one  or  some  of 
their  number.^^  When  such  an  agreement  exists  and  is  made  known  to  a  firm 
debtor,  he  is  bound  to  observe  its  terms  and  the  liquidating  partner  is  bound 
to  act  with  due  diligence^  and  to  account  for  the  proceeds  collected.'^  The  right 
to  collect  firm  debts  does  not  authorize  a  partner  to  accept  payment  in  anything 
but  the  money  due  the  tirm.^  Clearly  it  does  not  authorize  hitn  to  accept  notes 
or  other  securities  payable  to  him  individually;*  nor  to  deduct  his  individual 
indebtedness  from  the  firm  debt.^  As  an  incident  to  winding  up  the  aliairs  of 
the  firm,  each  partner  after  dissolution  has  the  right  and  duty  of  paying  firm 
debts.®  Although  one  of  the  partners  may  have  bound  himself  to  the  others  to 
pay  the  debts,  such  agreement  does  not  preclude  the  creditors  from  enforcing 
their  claims  against  all  the  partners,''  although  it  may  compel  them  to  observe  the 


Wisconsin. —  Krusclike  v.  Stefan,  83  Wis. 
373,  53  N.  W.  679. 

United  States. —  Lyman  v.  Lyman,  15  Ped. 
Cas.  No.  8,628,  2  Paine  11. 

96.  Molineaux  v.  Eavnolds,  54  N.  J.  Eq. 
559,  35  Atl.  536;  Haeberly's  Appeal,  191  Pa. 
St.  239,  43  Atl.  207. 

97.  Illinois.—  Hsartt  v.  Walsh,  75  111.  200 ; 
Major  V.  Hawkes,  12  111.  298;  Gordon  v. 
Freeman,  11  111.  14;  Hansen  v.  Miller,  44 
111.  App.  550  [affirmed  in  145  111.  538,  32 
N.  E.  548]. 

Kentucky. — ■  Wilder  v.  Morris,  7  Busli  420. 
Maine. —  Gannett  v.  Cunningham,  34  Me. 
56. 

•  New  York. —  Gillilan  v.  Sun  Mut.  Ins.  Co., 
41  N.  Y.  376;  Robbins  v.  Fuller,  24  N.  Y. 
570;  Huntington  v.  Potter,  32  Barb.  300; 
Ward  V.  Barber,  1  E.  D.  Smith  423. 

North  Carolina. —  McRae  v.  McKenzie,  22 
N.  C.  232. 

O/m'o.— Feiarley  v.  Whitaker,  22  Ohio  St. 
606,  10  Am.  "^Re'p.  778. 

South  Carolina. —  Lamb  v.  Saltus,  3  Brev. 
130. 

Vermont. —  Ayer  v.  Ayer,  41  Vt.  346. 
See    38    Cent.    Dig.    tit.  "Partnership," 
§  642. 

It  makes  no  difference  that  the  collecting 
partner  is  insolvent  (Major  v.  Hawkes,  12 
111.  2!)S),  or  tluit  a  third  person  has  been 
appointed  collecting  agent  for  the  firm  (Gor- 
don V.  Freeman,  11  111.  14). 

The  right  may  be  forfeited  by  a  ])artner'3 
selling  his  interest  to  a  tliinl  person  and 
absconding.    Ayer  v.  Ayer,  41  Vt.  346. 

One  partner  cannot  deprive  his  copartner  of 
the  ri^ht  I)y  pulilisliiiig  a  noiiec  fovl)i(Kling 
cretlilors  to  pay  to  the  latter.  Gillilan  V. 
Sum  Mut.  [ns.  Co.,  41  N.  Y.  376. 

Application  of  money  collected. — The  debtor 
ifl  not  bound  to  sen  that  the  money  is  ])rop- 
erlv  a])|)iieii  by  ihr  enllecliiig  |iiirliUM'. 
Major  V.  llawkefl,  12  111.  2!)8. 

The  fact  that  the  books  of  the  partnership 
remain  after  the  dissolution  in  the  hands  of 
one  of  the  partners  docH  not,,  in  I  lie  iilisoico 
of  a  Hjicriiil  iniili'i  lnUing  to  colleel,  I  Im^  (l<'btH, 
rend<'r  him  li;ililc  to  liiti  copaitm'r  lor  oinil,- 
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ting  to  collect  a  debt.  McEae  v.  McKenzie, 
22  N.  C.  232. 

98.  Hawn  v.  Seventv-Six  Land,  etc.,  Co.,  74 
Cal.  418,  16  Pac.  196  (applying  Civ.  Code, 
§  2461,  as  to  powers  of  a  liquidating  part- 
ner) ;  McDowell  V.  North,  24  Ind.  App.  435, 
55  N.  E.  789;  Manning  v.  Brickell,  3  N.  C. 
133;  Esterly  v.  Bressler,  15  Pa.  Super.  Ct. 
455. 

Formation  of  new  partnership. —  The  ex- 
clusive right  of  the  liquidating  partner  is 
not  affected  by  the  formation  of  a  new  part- 
nership between  the  members  of  the  dissolved 
firm.  Esterly  v.  Bressler,  15  Pa.  Super.  Ct. 
455. 

Appointment  of  receiver. —  The  right  is 
taken  away  by  the  valid  judicial  appoint- 
ment of  a  receiver  for  the  firm.  Manning  v. 
Brickell,  3  N.  C.  133.    See  infra,  IX,  D,  7,  c. 

99.  Clark  v.  Heed,  7  Leg.  Gaz.  (Pa.)  35,  31 
Leg.  Int.  413. 

1.  Chretien  v.  Giron,  115  La.  24,  38  So. 
881;  Phelan  v.  Hutchison,  62  N.  C.  116,  93 
Am.  Dec.  602. 

2.  Metcalf  v.  Fonts,  27  III.  110  (money  to 
be  divided  as  fast  as  received)  ;  Hanna  v. 
McLaughlin,  158  Ind.  292,  63  N.  E.  475; 
Ivennett  v.  Hopkins,  174  N.  Y.  545,  67  N.  E. 
1084  {affirming  58  N.  Y.  App.  Div.  407,  69 
N.  Y.  Suppl.  18];  Burstall  v.  Baptist,  21 
Wkly.  Rep.  485. 

3.  Kutz  V.  Naugle,  7  Pa.  Super.  Ct.  179. 

4.  Granger  v.  McGilvra,  24  111.  152;  Lemi- 
ette  V.  Starr,  06  Mich.  63!),  33  N.  W.  8:!2. 

5.  Brunson  v.  McLendon,  98  Ala.  508,  13 
So.  523;  Cannon  v.  Lindsey,  85  Ala.  ID'S,  3 
So.  676,  7  Am.  St.  Rep.  38;  Lees  v.  Laforest, 
14  Beav.  250,  51  Eng.  Re])riut  2S3;  Pritchard 
V.  Draper,  1  Russ.  &  M.  191,  5  Eng.  Ch.  191, 
39  Eng.  Reprint  74,  Taml.  332,  12  Eng.  Ch. 
332,  48  Eng.  Reprint  132. 

6.  Jhirnes  v.  Mortheiu  Trust  Co.,  169  111. 
112,  48  N.  E.  31  laffirming  06  111.  App. 
282] ;  Woody  V.  Ilnworth,  24  Ind.  App.  634, 
57  N.  E.  272;  Jlanks  i\  Fiyiin,  108  Iowa  165, 
78  N.  \V.  839;  Woodworth  v.  J>ownor,  13  VL 
622,  37  Am.  Deo.  OIL 

7.  Kowler  v.  Coker,  107  On.  817,  33  S.  E, 
(Id!;   \V(Mrielv  /'.  GriivoH,  73  111.  App.  206} 
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relationship  of  principal  and  surety  thereafter  existing  between  the  assuming 
partner  and  his  late  copartners.^ 

6.  Contracting  New  Obligations  —  a.  In  General.  The  dissolution  of  a  part- 
nership terminates  the  implied  autliority  of  each  partner  to  enter  into  new  obli- 
gations on  behalf  of  the  tinu  or  of  his  copartners.^  Nor  is  such  authority  con- 
ferred in  most  jurisdictions  by  an  agreement  that  one  or  some  of  the  members 
shall  have  exclusive  power  to  settle  the  firm's  aft"airs.^°  This  rule,  however,  does 
not  prevent  the  contracting  or  incurring  of  obligations,  in  the  due  course  of 
settling  the  affairs  of  the  partnership,  by  reason  of  transactions  prior  to  the 
dissolution." 


McLouglilin      Bieber,  41  N.  Y.  App.  Div. 

6(il,  58  N.  Y.  Suppl.  790  \_rcvei-sin(j  oG  N.  Y. 
Suppl.  490].  In  Kowaud  x.  Fraser,  1  Rich. 
(S.  C.)  325,  the  partners  had  severed  in 
thoir  promises  to  the  creditor,  with  his 
assent. 

8.  See  suyra,  VII,  C,  2. 

9.  Alahania. —  Wilson  v.  Torbert,  3  Stew. 
29G,  21  Am.  Dec.  632. 

District  of  Columbia. —  Grafton  v.  Paine,  7 
App.  Cas.  255. 

Ucorgia.—  McGee  v.  Potts,  87  Ga.  615,  13 
S.  E.  740,  where,  however,  the  evidence  was 
held  sufficient  to  warrant  a  finding  by  the 
jury  that  the  sale  was  to  the  firm,  although 
the  goods  were  supplied  after  dissolution. 

Illinois. —  Milwaukee  Harvester  Co.  V. 
Newell,  05  111.  App.  612. 

Indiana. —  Hayden  v.  Cretcher,  75  Ind.  108. 

Iowa. — ■  Gard  v.  Clark,  29  Iowa  189. 

Kentucky. —  MontagTie  V.  Keakert,  6  Bush 
393 ;   Bacon  v.  Hutchings,  5  Bush  595. 

Louisiana. —  Eichard  v.  Mouton,  109  La. 
465,  33  So.  563;  Clarke  v.  Jones,  1  Rob.  78. 

Maine.— Lane  v.  Tyler,  49  Me.  252. 

Maryland. —  Ellicott  v.  Nichols,  7  Gill  85, 
48  Am.  Dec.  546. 

Minnesota. —  Boyle  v.  Musser,  77  Minn, 
153,  79  N.  W.  664. 

Missouri. —  Osborn  V.  Wood,  125  Mo.  App. 
250,  102  S.  W.  580. 

Xew  York. —  Bennett  v.  Buchan,  61  N.  Y. 
222  [a/firming  53  Barb.  578,  5  Abb.  Pr. 
K.  S.  412];  Payne  v.  Smith,  28  Hun  104; 
Kirbv  i\  Hewitt,  26  Barb.  607;  Sutton  v. 
Dillaye,  3  Barb.  529. 

0/iio.— Roots  V.  Kilbreth,  10  Ohio  Dec. 
(Reprint)  20,  18  Cine.  L.  Bui.  58. 

Pennsylvania. —  Atlantic  Refining  Co.  v. 
Mengel,  0  Pa.  Dist.  223. 

South  Carolina. —  Veale  v.  Hassan,  3  Mc- 
Cord  278;  White  v.  Union  Ins.  Co.,  1  Nott 
&  M.  556,  9  Am.  Dec.  .726. 

Tennessee. —  Williams  v.  W'hitmore,  9  Lea 
262;  Jones'  Case,  1  Overt.  455. 

Texas. —  Lee  v.  Stowe,  57  Tex.  444;  Had- 
dock V.  Crocheron,  32  Tex.  276,  5  Am.  Rep. 
2-14;  Baptist  Book  Concern  v.  Carswell, 
(Civ.  App.  1S98)  46  S.  W.  858. 

Vermont.— Trait  v.  Page,  32  Vt.  13, 
where  it  is  said  that  to  establish  the  lia- 
bility as  partners  of  defendants,  who  have 
dissolved  partnership,  it  must  appear :  ( 1 ) 
That  plaintiff  at  the  time  the  contract  was 
made  under  which  his  account  accrued  knew 
that  defendants  had  been   in  partnership; 


(2)  that  he  was  ignorant  of  their  dissolu- 
tion; and  (3)  that  he  made  the  contract 
supposing  he  was  contracting  with  defend- 
ants as  partners  and  in  reliance  upon  their 
joint  liability. 

Washington. —  Harris  v.  Zier,  43  Wash. 
573,  86  Pac.  928. 

United  States. —  Bell  v.  Morrison,  1  Pet. 
351,  7  L.  ed.  174;  Lockwood  v.  Comstock, 
15  Fed.  Cas.  No.  8,449,  4  McLean  383. 

Canada. —  McDonald  v.  McKeen,  28  Nova 
Scotia  329. 

See  38  Cent,  Dig.  tit.  "Partnership," 
§  645.    See  also  infra,  IX,  B,  6,  e. 

10.  Indiana. — Chase  v.  Kendall,  6  Ind.  304; 
Hamilton       Seaman,  Smith  129. 

Maine. —  Perrin  v.  Keene,  19  Me.  355,  36 
Am.  Dec.  759. 

Maryland.— 'B.-avBt  v.  Hill,  8  Md.  399,  63 
Am.  Dec.  705. 

'New  York. —  Gibnore  v.  Ham,  142  N.  Y.  1, 
36  N.  E.  826,  40  Am.  St.  Rop.  554. 

07wo.— Palmer  -v.  Dodge,  4  Ohio  St.  21, 
62  Am.  Dec.  271. 

Teasos.— Speake  v.  White,  14  Tex.  364. 

Virginia. —  Woodson  v.  Wood,  84  Va.  478, 
5  S.  E.  277. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  645. 

It  is  conferred  in  Louisiana  (Prudhomme 
V.  Henry,  5  La.  Ann.  700)  and  in  Pennsyl- 
vania (Jack  V.  McLanahan,  191  Pa.  St. 
631,  43  Atl.  356;  Garretson  v.  Brown,  185 
Pa.  St.  447,  40  Atl.  293;  Brown  v.  Clark, 
14  Pa.  St.  469;  In  re  Davis,  5  Whart.  (Pa.) 
530,  34  Am.  Dec.  574). 

11.  Gard  V.  Clark,  29  Iowa  189  (holding 
that  where  one  member  of  a  partnership  has, 
after  dissolution  thereof,  defended  and  ap- 
pealed from  a  judgment  rendered  in  a  suit 
against  the  firm,  all  the  members  are  liable 
to  a  surety  on  the  appeal-bond,  who  is  after- 
ward compelled  to  pay  the  judgment)  ;  Wil- 
liams V.  Whitmore,  9  Lea  (Tenn.)  262  (hold- 
ing that  where,  after  dissolution  of  a  law 
fii-m,  payment  of  a  preexisting  debt  to  the 
firm  Avas  made  to  one  of  the  members,  in  a 
sum  larger  than  that  to  which  they  were 
entitled,  the  other  partner  was  liable  there- 
for, although  he  received  none  of  the  pro- 
ceeds ) . 

Liability  for  compensation  for  driving  logs 

marked  with  the  mark  of  a  partnership,  and 
intermingled  with  plaintifi''s  logs,  under 
Minn.  Gen.  St.  (1894)  §  2466,  see  Boyle  v. 
Musser,  77  Minn.  153,  79  N.  W.  664. 
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b.  Negotiable  Paper.  It  necessarily  follows  from  the  principles  above  stated 
that  after  the  dissolution  of  a  partnersliip  neither  partner  has  implied  authority  to 
bind  the  firm  or  his  copartners  by  making,"^  renewing,''^  or  iudorsiug  "  negotiable 


12.  Alabama. —  Cunningham  v.  Bragg,  37 
Ala.  436. 

California. —  Curry  v.  White,  51  Cal.  530. 

Illinois. —  Easter  v.  Farmers'  Nat.  Bank, 
57  111.  215;  Whitesides  v.  Lee,  2  111.  548. 

Indiana. —  Whitworth  v.  Ballard,  56  Ind. 
279;  Huntington-White  Lime  Co.  v.  Mock, 
14  Ind.  App.  221,  42  N.  E.  761. 

Louisiana. —  Meyer  v.  Atkins,  29  La.  Ann. 
586.;  Peet  v.  Riley,  26  La.  Ann.  712  (but  the 
partner  signing  is  liable)  ;  Durkee  v.  Price, 
11  La.  Ann.  333;  Lowe  v.  Penny,  7  La.  Ann. 
356;  Johnson  v.  Marsh,  2  La.  Ann.  772. 

Maine. —  Stearns  v.  Burnham,  4  Me.  84. 

Massachusetts. —  Eobb  v.  Mudge,  14  Gray 
534;  Whitman  v.  Leonard,  3  Pick.  177. 

Michigan. —  Smith  v.  Shelden,  35  Mich. 
42,  24  Am.  Rep.  529. 

Minnesota. —  Leithauser  v.  Baumeister,  47 
Minn.  151,  49  N.  W.  660,  28  Am.  St.  Rep.  330. 

Mississippi. —  Maxey  v.  Strong,  53  Miss. 
280;  Brown  v.  Broach,  52  Miss.  536. 

Missouri. —  Knaus  v.  Givens,  110  Mo.  58, 
19  S.  W.  535;  Richardson  v.  Moies,  31  Mo. 
430;  Patterson  v.  Camden,  25  Mo.  13;  Long 
V.  Story,  10  Mo.  636;  Osborn  v.  Wood,  125 
Mo.  App.  250,  102  S.  W.  580. 

New  York.— Gale  v.  Miller,  54  N.  Y.  536 
[affirming  1  Lans.  451] ;  Fitch  v.  Fraser,  84 
N.  Y.  App.  Div.  119,  82  N.  Y.  Suppl.  138 
(binding  on  each  one  signing  the  paper)  ; 
Johanning  v.  Wilson,  86  N.  Y.  Suppl.  7 
(where,  however,  the  payee  had  no  notice  of 
the  dissolution,  and  hence  a  note  was  bind- 
ing on  all  the  members  of  the  firm)  ;  Mc- 
Pherson  v.  Rathbone,  11  Wend.  90  (but  a 
partner  may  liquidate  a  previous  account  by 
a  note,  as  he  does  not  thereby  create  a  debt 
against  his  copartners)  ;  Bristol  v.  Sprague, 
8  Wend.  423;  Graves  Merry,  6  Cow.  701, 
16  Am.  Dec.  471. 

0/tio.— Palmer  v.  Dodge,  4  Ohio  St.  21, 
62  Am.  Dec.  271;  Haven  v.  Goodel,  1  Disn. 
20,  12  Ohio  Dec.  (Reprint)  465. 

Pennsylvania. —  McCleery  v.  Thompson, 
130  Pa.  St.  443,  18  Atl.  735. 

{iouih  Carolina. — ^Loomis  v.  Pearson,  Harp. 
470;  State  Bank  v.  Humphreys,  1  McCord 
388;  Hammond  v.  Aiken,  3  Rich.  Eq.  119. 

Tennessee. —  McElroy  v,  Melcar,  7  Coldw. 
140. 

Texas. —  Brown  v.  Chancellor,  01  Tex.  437; 
White  V.  Tudor,  24  Tc.k.  039,  70  Am.  Dec. 
120. 

Vermont. —  Woodwortli  v.  l^owner,  13  Vt. 
522,  37  Am.  Dec.  611;  Scott  v.  Sliipherd,  3 
Vt.  10);  Woodford  v.  Dorwiii,  3  Vt.  82,  21 
Am.  Dec.  573. 

Virijinia. —  Woodson  v.  Wood,  81  Va.  478, 
5  K.  E.  277. 

Went  Virginia. —  RooIh  v.  Mason  City  Salt, 
etc.,  Co.,  27  W.  Va.  483. 

IJviIrd  HUUcH. —  Dick  v.  Laird,  7  Kcd.  ('as. 
No.  3,H1)2,  6  Crunch  C.  C.  328;  Draper  v. 
BisHcl,  7  Fed.  Caw.  No.  4,008,  3  MoUan  275; 
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Fraser  v.  Woleott,  9  Fed.  Cas.  No.  5,065, 

4  McLean  365;  Tombeckbee  Bank  v.  Dumell, 
24  Fed.  Cas.  No.  14,081,  5  Mason  56. 

England. —  Newsome  v.  Coles,  2  Carapb. 
617,  12  Rev.  Rep.  756;  Wright  v.  Pulham, 
2  Chit.  121,  18  Rev.  Rep.  784,  18  E.  C.  L. 
542,  1  Stark.  375,  18  Rev.  Rep.  784,  2  E.  C.L. 
146;  Brown  v.  Leonard,  2  Chit.  120,  23  Rev. 
Rep.  744,  18  E.  C.  L.  541  (where,  however, 
although  the  firm  was  dissolved,  defendant 
allowed  his  name  to  continue  in  the  firm, 
and  he  was  held  liable)  ;  Williams  v.  Keats, 
2  Stark.  290,  19  Rev.  Rep.  723,  13  E.  C.  L. 
413. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  646. 

13.  Maine. —  Lumberman's  Bank  v.  Pratt, 
51  Me.  563. 

Missouri. —  Moore  v.  Lackman,  52  Mo. 
323;  Richardson  v.  Moies,  31  Mo.  430;  Long 
V.  Story,  10  Mo.  636;  Osborn  v.  Wood,  125 
Mo.  App.  250,  102  S.  W.  580. 

0/uo.— Wilson  V.  Forder,  20  Ohio  St.  89, 

5  Am.  Rep.  627. 

South  Carolina. —  Foltz  v.  Pourie,  2  De- 
sauss.  Eq.  40. 

Texas. —  Brown  v.  Chancellor,  61  Tex.  437. 

Wisconsin. —  Lange  v.  Kennedy,  20  Wis. 
279. 

England. —  Spenceley  v.  Greenwood,   1  F. 

6  F.  297. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  647. 

14.  Connecticut. — Dean  v.  Savage,  28  Conn. 
359,  but  the  indorsement  is  binding  upon  the 
partner  who  indorses. 

Louisiana. —  Bogereau  v.  Gueringer,  14  La. 
Ann.  478;  Carr  v.  Woods,  11  Rob.  95;  Rudy 
V.  Harding,  6  Rob.  70 ;  Nott  V.  Douming,  G 
La.  680,  26  Am.  Dec.  491;  Poignand  v.  Liver- 
more,  5  Mart.  N.  S.  324;  Walker  v.  Mc- 
Micken,  9  Mart.  192. 

Maine. —  Lumberman's  Bank  v.  Pratt,  51 
Me.  563. 

Massachusetts. —  Parker  v.  Macomber,  IS 
Pick.  505. 

Missouri. —  McDaniel  v.  Wood,  7  Mo.  543. 

New  Hampshire. —  Fellows  v.  Wyman,  33 
N.  H.  351. 

New  York. —  Sanford  v.  Mickles,  4  Jolins. 
224. 

Ohio. —  Rice  V.  Goodenow,  Tapp.  94. 

South  Carolina: —  White  v.  Union  Ins.  Co., 
1  Nott  &  M.  550,  9  Am.  Dec.  726. 

Tennessee. —  Dickerson  V.  Wheeler,  1 
Ilumplir.  51. 

Tcwas. —  Tarver  v.  Evansvillo  Furniture 
(.'o.,  20  Tex.  Civ.  App.  66,   IS  .S.  W.  1!)9. 

]'ir<iivia. —  Woodson  V.  ^Vood,  S4  \\\.  478, 
5  S.  E.  277. 

England. —AM  r.  Sulton,  3  Esj).  108,  6 
Ilcv.  81S;  Kilgdur  r.  Finlyson,  1  11.  Bl. 

155. 

See  38  ('cut.  Dig.  tit.  "  Partnersliip," 
8  648. 
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paper  in  the  firm-name,  and  this  is  true  even  though  the  ohligation  be  given  for 
a  hrm  debt/^or,  in  most  jurisdictions,  by  the  liquidating  partuer.^*^  Authority  to 
do  either  of  these  acts  after  dissolution  may  be  given  during  the  existence  of  the 
partnership,"  or  at  a  later  time ;  and  such  act,  although  unauthorized  when 
done,  may  be  ratified.^"  It  would  seem  that  either  partner  even  after  dissolution, 
in  exercising  his  right  to  convert  the  property  into  cash  and  to  collect  the 
debts,  should  have  authority  to  sell  negotiable  paper  payable  to  the  firm,  and 
to  indorse  it  without  recourse.    This  authority  is  sanctioned  by  some  courts.^" 


15.  Alabama. —  Fontaine  v.  Lee,  6  Ala.  889. 
Georgia. —  Humphries  v.  Cliastain,  5  Ga. 

166,  48  Am.  Dee.  247. 

Michigan. —  Carleton  v.  Jenness,  42  Mich. 
110,  3  N.  W.  284. 

Minnesota. —  Bryant  v.  Lord,  19  Minn.  396. 

Pennsylvania. —  McKenna  v.  McSherry,  1 
Lack.  Leg.  N.  230. 

Texas.— White  v.  Tudor,  24  Tex.  639,  76 
Am.  Dec.  126. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  646  et  seq. 

16.  Alabama. —  Brown  v.  Bamberger,  110 
Ala.  342,  20  So.  114;  Myatt3  v.  Bell,  41  Ala. 
222. 

Georgia. —  Macon  First  Nat.  Bank  v.  Ells, 
68  Ga.  192. 

Illinois. — 'Montreal  Bank  v.  Page,  98  111. 
109. 

Indiana. —  Conklin  v.  Ogborn,  7  Ind.  553 ; 
Hamilton  v.  Seaman,  1  Ind.  185. 

loica. —  Van  Valkenburg  i;.  Bradley,  14 
Iowa  108. 

Michigan. —  Potter  v.  Tolbert,  113  Mich. 
486,  71  N.  W.  849. 

Missouri. —  Long  v.  Story,  10  Mo.  636. 

New  York. —  Lusk  v.  Smith,  8  Barb.  570; 
National  Bank  v.  Norton,  1  Hill  572. 

South  Carolina. —  Planters',  etc..  Bank  v. 
Galliott,  1  McMull.  209,  36  Am.  Dec.  256; 
State  Bank  v.  Humphreys,  1  McCord  388; 
ilartin  r.  Walton,  1  McCord  16. 

Tennessee. —  Fowler  v.  Richardson,  3  Sneed 
608;  Martin  v.  Kirk,  2  Humphr.  529. 

Virginia. —  Parker  v.  Cousins,  2  Gratt.  372, 
44  Am.  Dec.  388. 

United  States. —  Lockwood  V.  Comstock,  15 
Fed.  Cas.  No.  8,449,  4  McLean  383. 

England. —  Kilgour  v.  Finlyson,  1  H.  Bl. 
155. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  646  et  seq.  And  see  the  other  cases  cited 
in  the  preceding  notes. 

Contra.— Meyran  v.  Abel,  189  Pa.  St.  215, 
42  Atl.  122,  69  Am.  St.  Rep.  806;  Siegfried 
V.  Ludwig,  102  Pa.  St.  547  (a  liquidating 
partner  has  implied  authority  to  make  part- 
nership notes  in  closing  up  the  business)  ; 
Lloyd  I'.  Thomas,  79  Pa.  St.  68  (but  if  not 
bona  fide  for  liquidation,  and  the  proceeds 
are  not  used  for  firm  debts,  the  other  part- 
ners are  not  bound) . 

17.  Star  Wagon  Co.  v.  Swezy,  59  Iowa  609, 
13  N.  W.  749,  52  Iowa  391,  3  N.  W.  421; 
Kemp  V.  Coffin,  3  Qreene  (Iowa)  190;  Rich- 
ardson f.  Moies,  31  Mo.  430;  Osborn  v. 
Wood,  125  Mo.  App.  250,  102  S.  W.  580; 
Greatrake  v.  Brown,  10  Fed.  Cas.  No.  5,743, 
2  Cranch  C.  C.  541;  Lewis  v.  Reilly,  1  Q.  B. 


349,  5  Jur.  98,  10  L.  J.  Q.  B.  135,  4  P.  &  D. 
629,  41  E.  C.  L.  572;  Usher  v  Dauncey,  4 
Campb.  97,  15  Rev.  Rep.  729;  Pitfield  v. 
Trotter,  32  Nova  Scotia  125.  See  also  Waite 
V.  Foster,  33  Me.  424. 

18.  Georgia. —  Bower  v.  Douglass,  25  Ga. 
714. 

Illinois. —  Easter  v.  Farmers'  Nat.  Bank, 
57  111.  215,  where,  however,  authority  was 
not  shown,  and  hence  other  partners  were 
not  bound. 

Massachusetts. —  Yale  v.  Ames,  1  Mete. 
486;  Eaton  v.  Taylor,  10  Mass.  54,  prima 
facie  evidence  of  authority. 

Michigan. — Pontiac  First  Commercial  Bank 
V.  Talbert,  103  Mich.  625,  61  N.  W.  888,  50 
Am.  St.  Rep.  385. 

Montana. —  Williston  v.  Camp,  9  Mont.  88, 
22  Pac.  501. 

New  York. — Randolph  v.  Peck,  1  Huji  138; 
Gould  V.  Horner,  12  Barb.  601. 

South  Carolina. —  Myers  v.  Huggins,  1 
Strobh.  473. 

Tennessee. —  Mobile  Bank  v.  Andrews,  2 
Sneed  535. 

Vennont. —  Douglass  v.  Hall,  22  Vt.  451. 

United  States. —  Sanborn  v.  Stark,  31  Fed. 
18. 

England. —  Smith  Winter,  8  L.  J.  Exch. 
34,  4  M.  &  W.  454. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  646  et  seq. 

19.  Georgia. —  Silas  v.  Adams,  92  Ga.  350, 
17  S.  E.  280  (ratification  established)  ;  Rob- 
erts V.  Barrow,  53  Ga.  314  (lower  court 
should  have  charged  the  jury  on  the  subject 
of  ratification). 

Illinois. —  Easter  v.  Farmers'  Nat.  Bank, 
57  111.  215. 

Indiana. —  Whitworth  v.  Ballard,  56  Ind. 
279  (ratification  established)  ;  Carter  v. 
Pomeroy,  30  Ind.  438. 

Pennsylvania. — Myers  v.  Sprenkle,  13  York 
Leg.  Rec.  181,  burden  of  showing  ratification 
is  on  holder  of  paper. 

Rhode  Island. —  Murray  v.  Ayer,  16  R.  I. 
665,  19  Atl.  241,  ratification  shown  by  acts. 

Tennessee. —  Hatton  v.  Stewart,  2  Lea  233, 
where,  however,  mere  silence  was  held  noi; 
to  be  a  ratification. 

United  States. —  Draper  v.  Bissel,  7  Fed. 
Cas.  No.  4,068,  3  McLean  275,  a  promise  to 
pay  the  notes  is  ratification  of  them. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  649. 

20.  Milliken  v.  Loring,  37  Me.  408 ;  Waite 
V.  Foster,  33  Me.  424;  Temple  v.  Seaver,  11 
Cush.  (Mass.)  314;  Yale  v.  Fames,  1  Mete. 
(Mass.)  486;  Parker  V.  Macomber,  18  Pick. 
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Otliei-  courts,  however,  Lave  held  that  a  partner  has  no  such  authority  after 
dissokition.^' 

6.  Notice  of  Dissolution — a.  In  General.  When  a  partnership  exists,  each 
partner  is  its  accredited  agent  in  the  ordinary  conduct  of  its  business,^  and  third 
persons  have  a  right  to  infer  that  this  agency  continues  until  its  revocation  is 
duly  notitied.^^  Accordingly  each  member  of  a  firm  continues  liable  for  the  acts 
of  any  partner  within  the  ordinary  scope  of  its  business,  although  a  dissolution  has 
taken  place,  until  due  notice  of  such  dissolution  has  been  given,^  unless  the  cus- 
tomer lias  actual  knowledge  of  the  dissolution  or  the  legal  equivalent  of  such 
knowledge,  in  which  case  a  formal  notice  is  not  necessary.^  In  some  jurisdictions 
this  rule  is  expressly  declared  by  statute.^*'  In  case,  however,  of  di!ssolution  by 
operation  of  law,^^  notice  thereof  need  not  be  given  by  a  partner  or  his  representa- 
tive, as  everyone  is  bound  to  take  notice  of  such  a  dissolution.^    A  notice  of 


(Mass.)  505;  Lewis  v.  Eeilly,  1  Q.  B.  349, 
5  Jur.  98,  10  L.  J.  Q.  B.  135,  4  P.  &  D.  620, 
41  E.  C.  L.  572.  See  also  Douglass  v.  Hall, 
22  Vt.  451. 

Otherwise  where  the  indorsement  did  not 
contain  the  limitation  "  without  recourse." 
Fowle  V.  Harrington,  1  Cush.  (Mass.)  14G. 

21.  Stair  v.  Richardson,  108  Ind.  429,  9 
N.  E.  300;  Curry  v.  Burnett,  36  Ind.  102; 
Sanford  v.  Mickles,  4  Johns.  (N.  Y.)  224. 
See  also  Geortner  v.  Canajoharie,  2  Barb. 
(N.  Y.)  625. 

Bona  fide  purchasers  for  value  acquire  a 
good  title.  Cony  v.  Wheelock,  33  Me.  366; 
Pitcher  v.  Barrows,  17  Pick.  (Mass.)  361,  28 
Am.  Dec.  306;  Anderson  v.  Weston,  6  Bing. 
N.  Cas.  296,  4  Jur.  105,  9  L.  J.  C.  P.  194,  8 
Scott  583,  37  E.  C.  L.  631. 

22.  See  supra,  VI,  A. 

23.  Lucas  v.  Darien  Bank,  2  Stew.  (Ala.) 
280;  Arnold  v.  Hart,  176  111.  442,  52  N.  E. 
936  [affirming  75  111.  App.  165] ;  Cal.  Civ. 
Code,  §  2453;  English  Partn.  Act  (1890), 
§36  ( 1 ) ,  providing  that  where  a  person  deals 
with  a  firm,  after  a  change  in  its  constitution, 
he  is  entitled  to  treat  all  apparent  members 
of  the  old  firm  as  still  being  members  of  the 
firm,  until  he  has  notice  of  the  change. 

24.  Alabama. —  Stewart  v.  Sonneborn,  51 
Ala.  126;  Grady  v.  Robinson,  28  Ala.  289. 

Georgia. —  Bush  v.  McCarty  Co.,  127  Ga. 
308,  56  S.  E.  430;  Pryon  v.  Ruohs,  120  Ga. 
1000,  48  S.  E.  434;  Holland  V.  Long,  57  Ga. 
36;  Civ.  Code  (1895),  §  2634. 

IdaJio. —  IMankato  First  Nat.  Bank  v.  Grig- 
non,  7  Ida.  040,  65  Pac.  305. 

lllinoiH. —  Cliicago  Trust,  olc.  Bank  v.  Kin- 
narc,  174  111.  358,  5  N.  E.  607  [afp.rming  67 
111.  App.  180]  ;  IToltgreve  v.  Wintkcr,  85  111. 
470;  Wrise  v.  Gra/s  Harbor  Commercial 
Co.,  Ill  111.  App.  647. 

Indiana.— M\]]eT  V.  PfoilTcr,  168  Ind.  219, 
80  N.  E.  409;  Rtrcckcr  v.  Conn,  90  Ind.  4(19. 

Kentucky. — Ach  v.  Barnos,  107  Ky.  219,  53 
S.  W.  293,' 21  Ky.  L.  Hep.  893;  Price  v.  Tow- 
Hcy,  3  Litt.  423,  14  Am.  Dec.  81;  lluniplncy 
V.'Mattox,  42  S.  W.  1100,  ]9  Ky.  L.  Rep.  1053. 

Maine. —  Nevens  V.  BulgtM',  93  Me.  602,  45 
All.  503. 

MaNsachuHclia. —  Puritan  'Prust  Co.  W.  Cof- 
fey, 180  Mmhh.  .^10,  02  N.  E.  1)70  (holding, 
hfiwovcr,  that  tlio  nilo  did  not  a])]ily  in  tliiH 
caHC,  fiH  IIk'  !ict  wiiH  niiL  widiin  IIki  Hcn))<i  of 
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the  partnership  business)  ;  Elkinton  v.  Booth, 
143  Mass.  479,  10  N.  E.  400  (not  necessary  to 
show  that  plaintiff  knew  the  names  of  the 
partners)  ;  Howe  v.  Thayer,  17  Pick.  9'1. 

Michigan. —  Hall  v.  Heck,  92  Mich.  458,  52 
N.  W.  749. 

Missouri. — Curtis  v.  Sexton,  201  Mo.  217, 
100  S.  W.  17. 

'Nehraslai. —  Stoddard  Mfg.  Co.  v.  Krause, 
27  Nebr.  83,  42  N.  W.  913. 

Tsleio  Hampshire. —  Deering  v.  Flanders,  49 
N.  H.  225. 

'New  York. —  Elmira  Iron,  etc.,  Rolling- 
Mill  Co.  V.  Harris,  124  N.  Y.  280,  26  N.  E. 
541;  Bouker  Contracting  Co.  v.  Scrib- 
ner,  52  N.  Y.  App.  Div.  505,  65  N.  Y. 
Suppl.  444;  Lynch  v.  Rabe,  28  Misc.  215,  59 
N.  Y.  Suppl.  109;  Sinclair  V.  Hollister,  14 
Misc.  607,  36  N.  Y.  Suppl.  460;  Ketcham  v. 
Clark,  6  Johns.  144,  5  Am.  Dec.  197. 

'North  Carolina. —  Bynum  v.  Clark,  125 
N.  C.  352,  34  S.  E.  438. 

07iio.— Easton  V.  Ellis,  1  Handy  70,  12 
Ohio  Dec.  (Reprint)  32. 

Pennsylvania. —  Shamburg  v.  Ruggles,  83 
Pa.  St.  148;  Taylor  v.  Young,  3  Watts  339; 
Daniel  t'.  Lance,  29  Pa.  Super.  Ct.  454. 

England.— V^rin.  Act  (1890),  §§  36,  37; 
Hendry  v.  Turner,  32  Ch.  D.  355,  55  L.  J.  Ch. 
562,  54  L.  T.  Rep.  N.  S.  292,  34  Wkly.  Rep. 
513  (the  court  can  compel  all  partners  to  con- 
cur in  a  notice  of  dissolution)  ;  Troughton  v. 
Hunter,  18  Beav.  470,  52  Eng.  Reprint  185; 
Fox  V.  Hanbury,  Cowp.  445. 

Canada. —  Richards  v.  Rowe,  4  ]\Ianitoba 
112  (notice  may  be  waived  bv  the  creditor)  ; 
Oakville  v.  Andrew,  10  Out.  L.  Rep.  709. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  651; 
and  supra,  VII,  A,  8. 

25.  Miller  v.  PfoifTor,  168  Ind.  210,  80 
N.  E.  409.  And  see  Iloltgrovc  v.  Wintker,  85 
111.  470;  Smith  r.  Vanderburg,  46  111.  34; 
Ach  V.  Barnes,  107  Ky.  219.  53  S.  W.  2!)3,  21 
Ky.  L.  Rop.  893;  Irby  r.  Vining.  2  IMcCord 
(S.  C.)  379:  Young  r.  Tibbitia,  32  Wi.s.  70; 
Barfoot  v.  Ooodall,  3  Campb.  147,  3  Rev, 
Itcp.  673;  Hart  r.  Alexander,  7  C.  &  P.  746, 
0  L.  J.  Exph.  129.  M.  &,  H.  03,  2  M.  &  W. 
484,  32  ]>].  C.  L.  851.  And  hoc  infra,  IX,  B, 
6,  c. 

36.  See  fnipra,  noi(i  24. 

27.  See  Ni/yi/vi.,  I\,  A,  5. 

28.  Dissolution  by  death. —  Bass  Dry  Goods 
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proposed  dissolution  does  not  affect  the  implied  agency  of  either  partner,  if  the 
dissolution  docs  not  take  place.^^  On  the  other  hand,  a  notice  of  dissolution  is 
unnecessary,  where  a  valid  partnership  has  never  existed.^*^  A  person,  having  no 
knowledge  of  a  partnership  at  the  time  of  the  dealings  which  form  the  basis  of 
his  action,  is  not  entitled  to  notice  that  it  had  been  dissolved.^^ 

b.  In  Case  of  Dormant  Partner.  So  long  as  a  member  of  a  firm  remains  a 
dormant  partner  in  the  strict  sense  of  that  term,^^  he  is  not  bound  to  give  notice 
of  dissolution  in  order  to  escape  liability  for  the  firm's  subsequent  obligations,  for 
lie  has  never  been  an  accredited  agent  of  the  firm,  nor  has  his  connection  with  it 
given  credit.^^  But  if  his  membership  in  the  firm  has  become  known,  he  must  give 
notice  of  the  dissolution  to  those  who  have  had  knowledge  of  his  membership.^ 

e.  Persons  Entitled  to  Notiee  and  Suffieiency  of  Notice.  Those  who  liave  had 
dealings  with  and  given  credit  to  the  partnership  during  its  existence  are  entitled 
to  personal  or  actual  notice  of  its  dissolution.^  Others  are  duly  notified  by  a  pub- 
lication, in  the  manner  and  form  hereafter  described.    The  actual  or  personal 


Co.  v.  Granite  City  Mfg.  Co.,  116  Ga.  17G,  42 
S.  E.  415;  Price  V.  Mathews,  14  La.  Ann.  11; 
Marvland  Nat.  Union  Bank  x,.  Hollingswortli, 
135  N.  G.  55G,  47  S.  E.  618. 

Dissolution  by  marriage. —  Little  v.  Hazlett, 
107  Pa.  St.  591,  47  Atl.  855. 

Dissolution  by  bankruptcy. —  Eustis  v. 
BoUes,  146  Mass.  413,  16  N.  E.  286,  4  Am. 
St.  Eep.  327. 

Dissolution  by  war. —  Griswold  v.  Wadding- 
ton,  16  Johns.  (N.  Y.)  438  [affirming  15 
Johns.  57] ;  Planters'  Banl<  v.  St.  John,  19 
Fed.  Cas.  No.  11,208,  1  Woods  585. 

29.  Spragans  v.  Lawson,  60  S.  W.  373,  22 
Kv.  L.  Eep.  1248. 

"30.  Chamberlain  v.  Dow,  10  Mich.  319; 
Jeter  v.  Burgwyn,  113  N.  C.  157,  18  S.  E.  113, 
a  case  of  quasi-partnersliip  as  to  a  single  ven- 
ture, which  did  not  include  plaintiff's  trans- 
action with  the  owner  of  the  business. 

31.  Chamberlain  v.  Dow,  10  Mich.  319; 
Swigert  Aspden,  52  Minn.  565,  59  N.  W. 
738;  Wright  v.  Fonda,  44  Mo.  App.  634; 
Bloch  V.  Price,  24  Mo.  App.  14;  Blanks  V, 
Halfin,  (Tex.  Civ.  App.  1895)  30  S.  W.  941. 

32.  See  supra,  III,  B,  6. 

33.  Illinois. —  Nussbaumer  v.  Becker,  87 
111.  281,  29  Am.  Eep.  53. 

Kansas. —  Pitkin  v.  Benfer,  50  Kan.  108, 
31  Pac.  695,  34  Am.  St.  Eep.  110. 

Kentucky. —  Magill  v.  Merrie,  5  B.  Hon. 
168;  Scott  V.  Colmesnil,  7  J.  J.  Marsh.  416. 

Louisiana. —  Edwards  v.  McFall,  5  La.  Ann. 
167 ;  Lacaze  v.  Sejour,  10  Eob.  444. 

Massachusetts. —  Grosvenor  v.  Lloyd,  1 
Mete.  19. 

A'eio  York. —  Kelley  v.  Hurlburt,  5  Cow. 
534. 

North  Carolina. —  Gorman  v.  Davis,  etc., 
Co.,  118  N.  C.  370,  24  S.  E.  770. 

Pennsylvania. —  Deford  v.  Reynolds,  36  Pa. 
St.  325. 

Tennessee.— Vaccaro  v.  Toof,  9  Heisk.  194. 

Texas. —  Baptist  Book  Concern  v.  Carswell, 
(Civ.  App.  1898)  46  S.  W.  858. 

United  States. —  Oppenheimer  v.  Clemmons, 
18  Fed.  886;  Bigelow  v.  Elliot,  3  Fed.  Cas. 
No.  1,399,  1  Cliflf.  28. 

England.— Partn.  Act  (1890),  §  36  (3); 
Reynolds  v.  Bowley,  L.  R.  2  Q.  B.  474,  8 
B.  &  S.  406,  36  L.  J.  Q.  B.  247,  16  L.  T. 


Eep.  N.  S.  532,  15  Wkly.  Rep.  813  (the  share 
of  the  dormant  partner  in  the  partnership 
stock  cannot  be  dealt  with,  under  the  Bank- 
ruptcy Act  (12  &  13  Vict.  c.  106,  §  125)  as 
in  the  possession,  order,  or  disposition  of  tlie 
ostensible  partner  and  thus  distributed  as  his 
separate  property)  ;  Heath  v.  Sansom,  4 
B.  &  Ad.  172,  2  *L.  J.  K.  B.  25,  1  N.  &  M. 
104,  24  E.  C.  L.  83. 

Canada. —  Darling  v.  Magnan,  12  U.  C. 
Q.  B.  471. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  654; 
and  supra,  VII,  A,  8. 

34.  Alahama. —  Park  v.  Wooten,  35  Ala. 
242. 

Illinois. —  Warren  v.  Ball,  37  111.  76. 

Indiana. —  Cregler  v.  Durham,  9  Ind.  375. 

New  York. —  Elmira  Iron,  etc.,  Steel  Roll- 
ing Mill  Co.  V.  Harris,  124  N.  Y.  280,  26 
N.  E.  541  (even  though  not  individually 
known,  if  his  connection  with  the  firm  had 
lent  it  credit  he  must  give  notice  of  disso- 
lution) ;  Davis  V.  Allen,  3  N.  Y.  168. 

Pennsylvania. —  Rowland  v.  Estes,  190  Pa. 
St.  Ill,  42  Atl.  528,  same  holding  as  in. 
Elmira  Iron,  etc..  Steel  Rolling  Mill  Co.  v. 
Harris,  supra. 

South  Carolina. —  Brown  v.  Foster,  41  S.  C. 
118,  19  S.  E.  299. 

Texas. —  Milmo  Nat.  Bank  v.  Bergstrom,  1 
Tex.  Civ.  App.  151,  20  S.  W.  836. 

England. —  Farrar  v.  Deflinne,  1  C.  &  K. 
580,  47  E.  C.  L.  580. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  654. 

35.  Alabama. —  Joseph  v.  Southwark  Foun- 
dry, etc.,  Co.,  99  Ala.  47,  10  So.  327 ;  Mauldin 
V.  Mobile  Branch  Bank,  2  Ala.  502. 

Arkansas. —  Sanders  v.  Ward,  23  Ark.  241, 
holding,  however,  that  the  maker  of  a  note, 
indorsed  by  a  firm,  is  not  such  a  dealer  with 
the  firm  as  to  be  entitled  to  actual  notice  of 
dissolution. 

California.—  Civ.  Code,  §  2543.  See  Tread- 
well  V.  Wells,  4  Cal.  260  (may  not  be  entitled 
to  actual  notice  because  of  lapse  of  time 
since  former  dealings)  ;  Johnson  v.  Totten,  3 
Cal.  343,  58  Am.  Dec.  412. 

Connecticut. —  Lyon  v.  Johnson,  28  Conn.  1. 

Georgia. —  Camp  v.  Southern  Banking,  etc., 
Co.,  97  Ga.  582,  25  S.  E.  362;  Askew  v. 
Silman,  95  Ga.  678,  22  S.  E.  573  (a  purchaser 
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notice  of  dissolution  to  former  dealers  need  not  be  in  any  particular  form,^  nor 


of  goods  from  a  firm  is  not  a  dealer  entitled 
to  actual  notice)  ;  Austin  v.  Appling,  88  Ga. 
54,  13  S.  E.  955;  Richards  v.  Butler,  05  Ga. 
593;  Ennis  v.  Williams,  30  Ga.  091.  Under 
Civ.  Code  (1895),  §  2034,  providing  that  the 
dissolution  of  a  partnership  by  the  retiring 
of  an  ostensible  partner  must  be  made 
known  to  creditors  and  to  the  world,  actual 
notice  must  be  given  to  creditors.  Bush  V. 
McCarty  Co.,  27  Ga.  308,  56  S.  E.  430. 

Illinois. —  Holtgreve  v.  Wintker,  85  111.  470; 
Page  V.  Brant,  18  111.  37;  Eoof  v.  Morrisson, 
37  111.  App.  37. 

Indiana. —  Richardson  V.  Snider,  72  Ind. 
425,  37  Am.  Rep.  168. 

Kansas. — -  Merritt  tJ.  Williams,  17  Kan.  287, 
a  single  cash  sale  to  a  firm  does  not  entitle 
the  seller  to  actual  notice. 

Kentucky. —  Gaar  v.  Huggins,  12  Bush  259. 

Louisiana. —  Denman  Dosson,  19  La.  Ann. 
9 ;  Lowe  I".  Penny,  7  La.  Ann.  356 ;  Brashear 
V.  Dwight,  2  La.  Ann.  403 ;  Nott  v.  Douming, 
6  La.  680,  26  Am.  Dec.  491. 

Michigan. —  Sibley  v.  Parsons,  93  Mich. 
538,  53  N.  W.  786. 

Missouri. —  Pope  V.  Risley,  23  Mo.  185; 
Bloch  V.  Price,  24  Mo.  App.  14  ("the  cus- 
tomer must  have  been  a  regular  or  a  recent 
customer  ")  ;  Costello  v.  Nixdorff,  9  Mo.  App. 
501  (formal  notice  to  an  employee  not  neces- 
sary). 

Montana. —  Farwell  v.  Cashman,  16  Mont. 
393,  41  Pac.  443. 

Nebraska. —  Stoddard  Mfg.  Co.  v.  Krause, 
27  Nebr.  83,  42  N.  W.  913. 

New  York. —  Commonwealth  Bank  v.  Mud- 
gett,  44  N.  Y.  514  [affirming  45  Barb.  663]  ; 
Brooklyn  City  Bank  v.  McChesney,  20  N.  Y. 
240  (not  a  former  dealer  entitled  to  actual 
notice)  ;  Clapp  v.  Rogers,  12  N.  Y.  283  [af- 
firming 1  E.  D.  Smith  549]  (a  seller  on 
credit  is  entitled  to  actual  notice)  ;  Bouker 
Contracting  Co.  v.  Scribner,  52  N.  Y.  App. 
Div.  505,  05  N.  Y.  Suppl.  444  (not  shown  to 
be  a  dealer)  ;  Knapp  v.  Knapp,  28  N.  Y.  App. 
Div.  324,  51  N.  Y.  Suppl.  144  (plaintiff  had 
had  "credit  dealings"  with  the  firm);  Na- 
tional Shoe,  etc.,  Bank  v.  Hcrz,  24  Hun  200 
[affirmed  in  89  N.  Y.  029]  ;  Mechanics'  Bank 
V.  Livingston,  33  Barb.  458  [affirmed  in  33 
Barb.  405]  ;  C'onro  v.  Port  Ilcnry  Iron  Co., 
12  Barb.  27;  Van  Ejjs  v.  Dillayo.  0  Barb.  244; 
Wardwi-n  V.  Ilaight,  2  Barb.  519;  Thomas  v. 
Haiglit,  2  Edm.  Sel.  ('ns.  25;  Vcnion  V.  Man- 
hattan Co.,  22  Wond.  183  [affirming  17  Wend. 
524  J. 

North  Carolina. —  RchcilTolin  V.  Stevens,  60 
N.  C.  100,  84  Am.  Doc.  355. 

Ohio. —  Crosier  v.  McNcal,  17  Ohio  Cir.  Ct. 
644,  00  Ohio  Cir.  Dec.  748,  not  a  "  former 
dealer." 

I'cnnm/lvania. —  Forcpaugh  v.  Baker,  10  Pa. 
CaH.  97,'  13  At!.  405;  Kncedler  V.  Lucas,  2 
Leg.  I!<'c.  305. 

Houlh  (Jnrolina. —  White  v.  I\1ur])liy,  3  I'icli. 
30!). 

Hoiiili  liaktita. —  Tol)in  v.  McKiiinov,  It 
H.  I).  r,'>,  HI  N.  W.  228;  t!iv.  Code,  ts'^onu. 
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Tennessee. —  Kirkman  v.  Snodgrass,  3  Head 
370;  Hutchins  v.  Hudson,  8  Humphr.  420; 
Hutchins  v.  Sims,  8  Humphr.  423;  Hutchins 
V.  State  Bank,  8  Humphr.  418,  one  is  not 
a  "  previous  dealer "  who  has  dealt  in  the 
firm's  paper  but  not  directly  with  the  firm. 

Texas. —  Green  v.  Waco  State  Bank,  78  Tex. 
2,  14  S.  W.  253;  Gilbough  v.  Stahl  Bldg.  Co., 
10  Tex.  Civ.  App.  448,  41  S.  W.  535;  Jackson 
V.  Lee,  14  Tex.  Civ.  App.  144,  36  S.  W.  280. 

Vermont. —  Simonds  v.  Strong,  24  Vt.  042; 
Prentiss  v.  Sinclair,  5  Vt.  149,  20  Am.  Dee. 
288. 

Virginia. —  Dickinson  v.  Dickinson,  25 
Gratt.  321. 

Wiscon.sin. —  Coggswell  V.  Davis,  65  Wis. 
191,  26  N.  W.  557;  Gilchrist  V.  Brande,  58 
Wis.  184.  15  N.  W.  817. 

England. —  Partn.  Act  (1890),  §  36; 
Graham  v.  Hope,  1  Peake  N.  P.  154,  3  Rev. 
Rep.  671. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  646; 
and  supra,  VII,  A,  8. 

The  word  "  creditors,"  as  used  in  Civ.  Code 
(1895),  §  2634,  declaring  that  the  dissolution 
of  a  partnership  by  the  retiring  of  an  osten- 
sible partner  must  be  made  known  to  the 
creditors  and  to  the  world,  is  not  limited  to 
persons  who  were  creditors  at  the  time  of  the 
dissolution,  but  a  person  who  had  previously 
sold  goods  and  given  credit  to  the  firm  dur- 
ing its  continuance  was  within  its  meaning. 
Bush  V.  W.  A.  McCarty  Co.,  127  Ga.  308,  50 
S.  E.  430. 

36.  Arkansas. —  Burr  v.  Williams,  20  Ark. 
171,  holding  that  the  words  "in  liquidation" 
under  the  firm  signature  of  a  note  is  a  cir- 
cumstance from  which  a  jury  may  infer  a 
notice  of  dissolution  to  the  payee. 

Delatvarc. —  Danforth  v.  Hertel,  3  Pennew. 
57,  49  Atl.  168. 

Illinois. —  Smith  v.  Vanderburg,  46  111.  34 
(facts  may  put  the  payee  of  a  note  on  inquiry 
as  to  dissolution)  ;  Arnold  v.  Cannon,  70  111. 
App.  323. 

/ntZ?«wa.— Miller  v.  Pfeiffer,  108  Ind.  219, 
80  N.  E.  409. 

loioa. —  Rosenbaum  v.  Horton,  89  Iowa  092, 
57  N.  W.  009. 

Micliigan.— Edwards  v.  Wheeler,  130  Mich. 
219,  89  N.  W.  079. 

Minnesota. —  Robertson  Lumber  Co.  v.  An- 
derson, 90  Minn.  527,  105  N.  W.  972. 

Missouri. —  Comfort  V.  Lynam,  07  Mo.  App. 
COS. 

New  Hampshire. —  Zollar  V.  Janvrin,  47 
N.  H.  324,  proper  evidence  of  notice  to  Iw 
considered  by  jury. 

New  York. —  Noycs  r.  Turnbull,  130  N.  Y. 
039,  29  N.  E.  145  \  affirming  54  Hun  20,  7 
N.  Y.  Supjil.  114]  (change  in  letter  heads  a 
Hudicicnt  notice  of  dissolution)  ;  American 
Linen  Tliroiid  Co.  v.  Wortondyke,  24  N.  Y. 
550  (a  ehaugo  in  flnn-nnino  from  "  Worton- 
dyko  Bros."  to  "  Wortondyke  Bros.  &  Co."  is 
inHullicicnt  Ui  ]iut  (h'lilers  on  inquiry  na  lo  the 
fiu't  that,  oiui  of  (he  brothers  h;\M  wKhdrnwn)  ; 
Holt  V.  Allonbnuul,  52  Hun  217,  4  N.  Y. 
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personally  communicated  by  the  partner.^^  It  may  be  given  to  a  duly  authorized 
agent  of  the  dealer  ;  ^  but  notice  to  an  agent  not  authorized  to  receive  it  on  behalf 
of  his  principal  is  ineffective.^^  Actual  notice  may  be  inferred  from  the  notoriety 
of  the  dissolution/''  or  from  the  fact  that  the  dissolution  was  published  in  a  news- 
paper taken  and  read  by  the  dealer;''^  but  the  dissolution  must  be  as  notorious  as 
the  existence  of  the  partnership,  and  therefore  the  degree  of  pu1)licity  required  will 


Suppl.  922  (change  in  banker's  certificates  a 
sufficient  notice) . 

0/(io.— Crosier  v.  McNeal,  17  Ohio  Cir.  Ct. 
644,  6  Ohio  Cir.  Dec.  748,  plaintiff  may  be 
notified  by  statement  in  a  commercial  agency 
report. 

South  Carolina. —  Irby  v.  Vining,  2  McCord 
379,  circumstances  may  show  knowledge  by 
creditor  of  dissolution. 

Texas. —  Bonnet  v.  Tips  Hardware  Co., 
(Civ.  App.  1900)  59  S.  W.  59. 

Virginia. —  Chapman  r.  Wilson,  1  Rob.  267. 

Wisconsin. —  Coggswell  v.  Davis,  65  Wis. 
191,  26  N.  W.  557;  Young  v.  Tibbitts,  32  Wis. 
79;  Clapp  v.  Upson,  12  Wis.  492. 

England. —  Barfoot  v.  Goodall,  3  Campb. 
147,  3  Rev.  Rep.  673  (notice  by  change  in 
printed  checks)  ;  Glassington  v.  Thwaites, 
Coop.  t.  Brough.  115,  47  Eng.  Reprint  41. 

Canada. —  Bouchard  v.  Plamondon,  16  Que- 
bec Super.  Ct.  483  (bank  made  a  party  to 
proceedings  for  dissolution)  ;  Houde  v.  Gren- 
ier,  12  Quebec  Super.  Ct.  259. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  657 
et  seq.  And  see  the  cases  cited  supra,  IX,  B, 
6,  a,  note  25. 

Evidence  insufScient  to  show  notice. —  On 
on  issue  as  to  whether  plaintiff,  a  creditor 
of  a  partnership,  had  notice  of  its  dissolution, 
it  appeared  that  after  the  retirement  of  one 
member  and  the  admission  of  another  the 
stationery  was  printed  with  the  name  of  the 
new  member  substituted  for  that  of  the  re- 
tiring member,  that  a  circular  was  sent  out 
general!}'  advertising  a  reduction  in  prices 
and  was  signed  in  the  same  manner,  but 
there  was  no  proof  that  a  copy  of  the  circular 
or  any  of  the  stationery  was  mailed  to  plain- 
tift'  or  sent  to  any  place  from  which  it  might 
be  inferred  that  he  saw  it.  It  also  appeared 
that  an  advertising  sign  was  placed  on  all 
the  roads  leading  to  defendant's  place  of  busi- 
ness, signed  with  the  name  of  the  new  firm, 
but  plaintiff^'s  place  of  business  was  twenty- 
one  miles  distant  in  a  dififerent  town,  and  it 
was  not  shown  that  any  of  his  agents  ever 
went  to  the  place  of  defendant's  business  or 
passed  along  any  of  the  roads  where  the  signs 
were  placed.  It  was  held  that  the  evidence 
was  insufficient  to  show  notice  of  the  disso- 
lution to  plaintiff.  Bush  v.  W.  A.  McCarty 
Co.,  127  Ga.  308,  56  S.  E.  430. 

37.  Uhl  V.  Bingaman,  78  Ind.  365;  Kehoe 
V.  Carville,  84  Iowa  415,  51  N.  W.  166;  Cod- 
dington  v.  Hunt,  6  Hill  (N.  Y.)  595. 

38.  Miller  v.  Pfeiffer,  168  Ind.  219,  80  N.  E. 
409;  Ach  V.  Barnes,  107  Ky.  219,  53  S.  W. 
293,  21  Ky.  L.  Eep.  893;  Cox  v.  Pearce,  10 
if.  Y.  St.  443 ;  Cowan  v.  Roberts,  133  N.  C. 
629,  45  S.  E.  954. 

39.  Cowan  v.  Roberts,  133  N.  C.  629,  45 
S.  E.  954;  Speer  v.  Bishop,  5  Ohio  Dec.  (Re- 

[43] 


print)  128,  3  Am.  L.  Rec.  91  (holding  that 
a  notice  handed  to  plaintiff's  employee,  but 
not  shown  to  have  reached  plaintiff,  was  not 
binding  on  him)  ;  Brown  v.  Foster,  41  S.  C. 
118,  19  S.  E.  299  (notice  to  a  mere  clerk  not 
notice  to  the  employer)  ;  Miller  v.  Schneider, 

2  Tex.  App.  Civ.  Cas.  §  309;  Powles  v.  Page, 

3  C.  B.  10,  10  Jur.  526,  15  L.  J.  C.  P.  217, 
54  E.  C.  L.  16  (notice  to  a  director  in  a  bank- 
ing company,  who  has  no  part  in  the  manage- 
ment, is  not  notice  to  the  company).  See, 
generally.  Principal  and  Agent. 

40.  Alabama. —  Mauldin  v.  Mobile  Branch 
Bank,  2  Ala.  502. 

Louisiana. —  Brashear  v.  Dwight,  2  La. 
Ann.  403. 

Missouri. —  Gage  V.  Rogers,  51  Mo.  App. 
428,  actual  notice  may  be  inferred  by  the 
jury,  when  notice  was  given  to  commercial 
agencies,  which  distributed  the  information 
by  daily  slips  to  subscribers,  among  whom 
was  the  creditor,  and  such  slips  were  daily 
examined  by  the  latter's  credit  man. 

ISlew  York. —  Holdane  v.  Butterworth,  5 
Bosw.  1. 

South  Carolina. —  Brown  v.  Foster,  41  S.  C. 
118,  19  S.  E.  299. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  657 
et  seq. 

Opinion  evidence. —  Notoriety  cannot  be 
shown  by  the  opinion  of  witnesses;  their  testi- 
mony must  be  limited  to  facts.  Brown  V. 
Foster,  41  S.  C.  118,  19  S.  E.  299. 

41.  California. —  Treadwell  v.  Wells,  4  Cal. 
260. 

Georgia. —  Richards  v.  Butler,  65  Ga.  593, 
but  publication  in  a  paper  not  read  by  cred- 
itor is  insufficient. 

Illinois. —  Page  v.  Brant,  18  111.  37. 

Louisiana. —  Reilly  v.  Smith,  16  La.  Ann. 
31  (not  enough  to  show  that  paper  was  taken 
by  creditor)  ;  Skannel  v.  Taylor,  12  La.  Ann. 
773  (similar  holding). 

Maryland. —  Rose  v.  Coflaeld,  53  Md.  18,  36 
Am.  Rep.  389;  Boyd  v.  McCann,  10  Md.  118, 
not  enough  that  notice  was  published;  proof 
must  show  that  the  creditor  took  and  read 
the  paper. 

New  Hampshire. —  Zollar  v.  Janvrin,  47 
N.  H.  324,  to  the  same  effect  as  the  Mary- 
land cases  cited  supra,  this  note. 

New  York. —  Commonwealth  Bank  v.  Mud- 
gett,  45  Barb.  663  [affirmed  in  44  N.  Y.  514] ; 
Vernon  v.  Manhattan  Co.,  22  Wend.  183 
[affirming  17  Wend.  524],  not  conclusive  evi- 
dence of  notice,  although  the  creditor  took  the 
paper. 

South  Carolina. —  Martin  v.  Walton,  1  Mc- 
Cord 16. 

Tennessee. —  Haynes  v.  Carter,  12  Heisk. 
7,  27  Am.  Rep.  747  (insufficient  where  cred- 
itor was  not  shown  to  have  read  the  paper, 
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vary  witli  the  circumstances  of  tlie  case ;  ^  and  notoriety  has  been  held  insufficient 
where  the  notice  required  by  law  was  not  given.'*'^  The  burden  of  proving  notice 
is  on  the  partner.^*  Notice  of  dissolution  may  be  given  by  mail,  and  in  case  proper 
mailing  is  shown  the  presumption  arises  that  the  notice  reached  the  addressee 
but  if  such  presumption  is  rebutted  by  evidence  tliat  it  did  not  reach  him,  the 
attempted  notification  is  ineffective.*^  Notice  by  publication  is  often  regulated 
by  statute.*^  In  the  absence  of  such  legislation,  it  is  sufficient  that  the  notice  of 
dissolution  be  published  in  some  newspaper  of  general  circulation,  in  the  locality 
where  the  partnership  has  its  place  of  business,  and  in  such  a  manner  as  to  fairly 
inform  the  public  of  the  dissolution.*^ 


although  sent  to  him  with  a  mark  around 
the  notice)  ;  Hutchins  State  Banic,  8 
Humphr.  418  (receipt  of  such  a  paper  is  a 
circumstance  tending  to  prove  notice,  but  not 
itself  sufficient) . 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  660. 

42.  Humes  v.  O'Bryan,  74  Ala.  64  (noto- 
riety at  the  place  of  business  of  a  firm  is 
not  evidence  of  notice  to  a  dealer  living  at  a 
distance )  ;  Mauldin  v.  Mobile  Branch  Bank, 
2  Ala.  502;  Lucas  v.  Darien  Bank,  2  Stew. 

(Ala.)  280  (notoriety  not  sufficient  in  this 
case)  ;   Roof  v.  Morrisson,  37  111.  App.  37 

(slight  change  in  business  name  not  notice 
of  dissolution)  ;  Hammond  v,  Aiken,  3  Rich. 
Eq.  (S.  C.)  119  (posting  notices  of  sale  of 
firm  assets,  although  including  in  statement 
that  the  firm  is  dissolved,  is  not  sufficient 
notoriety)  ;   Southwick  v.  Allen,   11  Vt.  75 

(notoriety  in  a  neighborhood  does  not  show 
notice  of  dissolution  to  creditors  living  at  a 
distance) . 

43.  Martin  v.  Searles,  28  Conn.  43  ;  Lyon  v. 
Johnson,  28  Conn.  1;  Pitcher  v.  Barrows,  17 
Pick.  (Mass.)  361,  28  Am.  Dec.  306,  mere 
notoriety  held  insufficient,  when  no  personal 
or  published  notice  has  been  given. 

44.  California. —  Dellapiazza  v.  Foley,  112 
Cal.  380,  44  Pac.  727. 

Georgia. —  Moore  v.  Duckett,  91  Ga.  752, 
17  S.  E.  1037;  Pursley  v.  Ramsey,  31  Ga. 
403. 

Illinois. —  Dixon  Nat.  Bank  v.  Spielmann, 
35  111.  App.  184. 

Indiana. —  Strecker  v.  Conn,  90  Ind.  409 ; 
Uhl  V.  Harvey,  78  Ind.  26. 

/ou'ffl. —  Duff  V.  Baker,  78  Iowa  642,  43 
N.  W.  463. 

Kentucky. —  Mitchum  v.  Commonwealth 
Bank,  9  Dana  166. 

Louisiana. —  Grinnan  v.  Baton  Rouge  Mills 
Co.,  7  La.  Ann.  638. 

'New  York. —  Reading  Braid  Co.  v.  Stewart, 
20  M-Hc.  86,  45  N.  Y.  Suppl.  69  [affirming 
19  Misc.  431,  43  N.  Y.  Suppl.  1129]. 

North  Carolina. —  Ellison  v.  Sexton,  105 
N.  C.  356,  11  S.  E.  180,  18  Am.  St.  Rep.  907. 

Pcnnnijlvania. —  Ncwconiot  v.  Brotzman,  69 
Pa.  St.  185. 

Vermont. —  Southwick  «.  Allen,  1]  Vt.  75. 

TJniIrd  S'/air.f. —  Bircklu'iid  i\  Do  ForcHt. 
120  F<-<\.  645,  57  C.  C.  A.  107. 

See  3H  Cent.  Dig.  tit.  "  Partncrsliip,"  8  657 
ei  fieri. 

45.  Hunt  V.  Colorado  Milling,  etc.,  Co.,  I 
Colo.  App.  120,  27  H73 ;  AuHtin  v.  Hol- 
land, 0!)  N.  Y.  571,  25  Am.  Rep.  240. 
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46.  Meyer  v.  Krohn,  114  111.  574,  2  K  E. 
495. 

47.  See  Cal.  Civ.  Code,  §  2453;  Englisk 
Partn.  Act  (1890),  §  36  (2). 

48.  Alabama. —  Mauldin  v.  Mobile  Branch 
Bank,  2  Ala.  502;  Lucas  v.  Darien  Bank,  2 
Stew.  280. 

Connecticut. —  Mowatt  v.  Howland,  3  Day 
353,  where  business  was  carried  on  at  Nor- 
wich, Conn.,  and  a  notice  published  for  sev- 
eral successive  weeks  in  a  paper  printed  at 
Norwich,  and  in  a  paper  printed  at  New 
London,  a  neighboring  town,  was  held  suffi- 
cient. 

Geor^ria.— Under  Civ.  Code  (1895),  §  2634,, 
declaring  that  the  dissolution  of  a  partner- 
ship by  the  retiring  of  an  ostensible  partner 
must  be  made  known  to  creditors  and  ta 
the  world,  a  fair  and  reasonable  publication 
in  a  public  gazette  circulated  in  the  locality 
in  which  the  business  of  the  partnership  has- 
been  conducted  is  generally  sufficient  notice- 
to  the  world.  Bush  v.  McCarty  Co.,  127  Ga. 
308,  56  S.  E.  430.  See  also  Askew  v.  Sil- 
man,  95  Ga.  678,  22  S.  E.  573. 

Indiana. —  Backus  v.  Taylor,  84  Ind.  503. 

Michigan. — Solomon  v.  Kirkwood,  55  Mich. 
256,  21  N.  W.  336,  a  local  item  notice  of  the- 
dissolution  may  be  sufficient;  whether  it  is- 
a  fair  and  reasonable  notice  is  for  the  jury. 

3Iississippi. —  Polk  v.  Oliver,  56  Miss.. 
566. 

New  York. —  Citizens'  Nat.  Bank  V.  Wes- 
ton, 162  N.  Y.  113,  56  N.  E.  494  [reversing 
45  N.  Y.  Suppl.  1136,  and  folloicing  Monon- 
gahela  Valley  Bank  v.  Weston,  159  N.  Y. 
201,  54  N.  E.  40,  45  L.  R.  A.  547]  (holding- 
that  notice  of  dissolution  to  two  prominent 
commercial  agencies,  and  as  a  local  item  in 
one  or  two  newspapers  in  the  vicinity,  is 
insufficient)  ;  Graves  v.  Merry,  6  Cow.  701, 
16  Am.  Dec.  471;  Lansing  v.  Gaine,  2  Johns. 
300,  3  Am.  Dec.  422. 

Pennsylvania. —  Watkinson  v.  Common- 
wealth Bank,  4  Whart.  482,  34  Am.  Dec. 
521. 

South  Carolina.— Vlantorfi',  etc.,  Bank  v. 
Galliott,  1  McMull.  209.  36  Am.  Dec.  266. 

Vermont.— f^imoxvU  r.  Strong,  24  Vt.  642 
(advorl-isenicnt,  hm  distinguiHlicd  from  a  local 
ncwH  iicni  r(M|uircd)  ;  PnMitiss  r.  Sinclair,  5 
Vt.  MO,  20  Am.  Doc.  288. 

iri.vco/i.sin. —  Young  r.  Tibbitts,  32  Wis. 
70,  local  item  mav  1><^  HnlVicient. 

United  tilalcs.—  SliurldH  r.  Tilson,  22  Fed. 
Caa.  No.  12,827,  2  McLean  458. 
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'd.  Transactions  Witho.ut  Notice.  Although  a  partnership  has  been  dissolved, 
and  one  or  more  of  the  members  have  withdi'awn  therefrom,  all  the  partners  will 
be  bound  by  an  obligation  incurred  on  its  behalf  by  any  former  partner,  in  the 
usual  course  of  business''^  with  a  person  who  became  a  party  to  the  obligation  on 
the  faith  of  the  partnership/'*  without  notice  of  its  dissolution.^^ 

e.  Operation  and  Effect  of  Notice.  When  due  notice  of  dissolution  has  been 
given,  it  terminates  the  implied  power  of  every  partner  to  bind  the  others  by  new 


England. — Before  the  act  of  1890.  Wright 
V.  Pulham,  2  Chit.  121,  18  Rev.  Rep.  784,  18 
E.  C.  L.  542;  Godfrey  v.  Turnbull,  1  Esp. 
371;  Gorhaiu  v.  Thompson,  1  Peake  N.  F. 
42,  3  Rev.  Rep.  650. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  658,  660. 

49.  Hicks  V.  Russell,  72  111.  230;  Spurck  v. 
Leonard,  9  111.  App.  174;  Whitman  v.  Leon- 
ard, 3  Pick.  (Mass.)  177.  The  rule  in  the 
text  applies  only  to  transactions  in  the 
usual  course  of  business.  Whitman  v.  Leon- 
ard, supra. 

50.  Cal.  Civ.  Code,  §  2453  ("To  the  extent 
in  either  case  to  which  such  persons  part 
with  value  in  good  faith,  and  in  the  belief 
that  such  partner  is  still  a  member  of  the 
firm " )  ;  Farmers',  etc.,  Bank  v.  Green,  30 
N.  J.  L.  316  (firm  had  been  dissolved  eleven 
years,  and  there  was  no  evidence  that  the 
plaintiff  trusted  to  the  credit  of  the  retiring 
partner)  ;  Morrison  v.  Perry,  11  Hun  (N.  Y.) 
33  (plaintiff  was  not  a  holder  for  new  value 
of  the  note  sued  on  —  a  note  for  an  existing 
indebtedness ) . 

51.  Alabama. —  Lee  v.  Ryan,  104  Ala.  125, 
16  So.  2. 

Arkansas. —  Burr  v.  Williams,  20  Ark. 
171. 

California. —  Williams  v.  Bowers,  15  Cal. 
321,  76  Am.  Dec.  489. 

Colorado. —  Rocky  Mountain  Nat.  Bank  v. 
McCaskill,  16  Colo.  408,  26  Pac.  621. 

Connecticut. —  Martin  v.  Searles,  28  Conn. 
43;  Bradley  v.  Camp,  Kirby  77,  1  Am. 
Dec.  13. 

Georgia. —  St.  Louis  Electric  Lamp  Co.  v. 
Marshall,  78  Ga.  108,  1  S.  E.  430;  Ewing  v. 
Trippe,  73  Ga.  776;  Carmichael  v.  Greer,  55 
Ga.  116. 

Illinois. —  Jansen  V.  Grimshaw,  125  111. 
468,  17  N.  E.  850  [affirming  26  111.  App. 
287];  Bartlett  v.  Powell,  90  111.  331;  Holt- 
greve  r.  Wintker,  85  111.  470;  Southern  v. 
Grim,  67  111.  106. 

Indiana. —  Iddings  v.  Pierson,  100  Ind. 
418;  Hunt  V.  Hall,  8  Ind.  215. 

Iowa. —  Dickson  v.  Dryden,  97  Iowa  122, 
66  N.  W.  148;  Southwiek  v.  MeGovern,  28 
Iowa  533. 

Kentucky. —  Ach  V.  Barnes,  107  Ky.  219, 
53  S.  W.  29'3,  21  Ky.  L.  Rep.  893;  Merrit  v. 
Pollys,  16  B.  Mon.  355;  Combs  v.  Boswell, 
1  Dana  473;  Price  v.  Towsey,  3  Litt.  423, 
14  Am.  Dec.  81;  Kerr  v.  Franks,  30  S.  W. 
1012,  17  Ky.  L.  Rep.  335. 

Louisiana. —  Schorten  v.  Davis,  21  La. 
Ann.  173. 

Maine.—  Cony  v.  Wheelock,  33  Me.  366. 
Maryland.— T:a.x\oT  v.  Hill,  36  Md.  494; 
Bernard      Torrance,  5  Gill  &  J.  383. 


Massachusetts. —  Buxton  v.  Edwards,  134 
Mass.  567;  Pecker  v.  Hall,  14  Allen  532. 

Michigan. —  Hall  v.  Heck,  92  Mich.  458,  52 
N.  W.  749. 

Minnesota. —  Shakopee  First  Nat.  Bank  v. 
Strait,  75  Minn.  396,  78  N.  W.  101. 

Mississippi. —  McLemore  v.  Rankin  Mfg. 
Co.,  68  Miss.  196,  8  So.  845. 

Missouri. —  Curtis  v.  Sexton,  201  Mo.  217, 
100  S.  W.  17;  Holt  V.  Simmons,  16  Mo. 
App.  97. 

New  Hampshire. —  Zollar  v.  Janvrin,  47 
N.  H.  324;  Dailey  v.  Blake,  35  N.  H.  29; 
Kenniston  v.  Avery,  16  N.  H.  117. 

New  York.—  Austin  v.  Holland,  69  N.  .Y. 
571,  25  Am.  Rep.  246;  Howell  v.  Adams,  68 
N.  Y.  314  [affirming  1  Thomps.  &  C.  425]; 
Chemung  Canal  Bank  v.  Bradner,  44  N.  Y. 
680;  Williams  v.  Tilt,  30  N.  Y.  319  [affirm- 
ing 6  Bosw.  299] ;  Buffalo  City  Bank  v. 
Howard,  35  N.  Y.  500;  Cox  v.  Pearce,  10 
N.  Y.  St.  443;  Fairchild  v.  Rushmore,  8 
Bosw.  698;  Fettretch  v.  Armstrong,  5  Rob. 
339;  Sinclair  v.  Hollister,  14  Misc.  607,  36 
N.  Y.  Suppl.  460;  Bristol  v.  Sprague,  8 
Wend.  423. 

Ohio. —  Sorg  v.  Thornton,  1  Cine.  Super. 
Ct.  383. 

Pennsylvania^ — Kenney  v.  Altvater,  77  Vi. 
St.  34;  Forepaugh  v.  Baker,  10  Pa.  Cas.  97, 
13  Atl.  465. 

South  Carolina. —  Hammond  v.  Aiken,  3 
Rich.  Eq.  119;  Lamb  v.  Singleton,  2  Brev. 
490. 

Texas. —  Long  v.  Garnett,  59  Tex.  229; 
Dunham  v.  Simon,  1  Tex.  Unrep.  Cas.  548 
(holding  that  where  persons  wlio  have  dealt 
with  the  firm  are  not  notified  of  its  dissolu- 
tion by  a  withdrawal  of  a  member  there- 
from, and  the  remaining  partners  execute  a 
note  in  the  firm-name  for  goods  purchased 
for  the  firm,  the  retiring  partner  is  liable 
on  such  note,  since  he  can  only  relieve  him- 
self from  liability  for  debts  thereafter  in- 
curred in  the  firm-name  by  giving  express 
notice  to  all  persons  dealing  with  the  firm 
on  the  dissolution  of  the  partnership)  ;  White 
V.  Hudson,  (Civ.  App.  1896)  36  S.  W.  332. 

Vermont. —  Sanderson  v.  Milton  Stage  Co., 
18  Vt.  107. 

Virginia. —  Dickinson  f.  Dickinson,  25 
Graft.  321. 

Wisconsin. —  Clement  v.  Clement,  69  Wis. 
599,  35  N.  W.  17,  2  Am.  St.  Rep.  760. 

United  States.— Bloch  v.  Price,  32  Fed. 
562. 

England. —  Western  Bank  of  Scotland  v. 
Needell,  1  F.  &  F.  461. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  655. 
See  also  supra  IX,  B,  6,  a,  e;  infra,  IX,  B, 
7,  and  the  cases  there  cited. 
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obligations,^*  and  operates  to  inform  third  persons  of  the  facts  stated  in  the 
notice. 

f.  Evidence  of  Notice.  It  follows  from  tlie  principles  stated  in  tlie  foregoing 
paragraphs  tliat  it  is  not  incnmbent  upon  a  partner  who  lias  withdrawn  fi-oin  h 
firm  to  establish  plaintiff's  knowledge  of  a  dissolution  by  direct  evidence.  Either 
kind  of  notice  of  witlidrawal ;  that  is,  eitlier  personal  notice  thereof  or  notice  Ijy 
publication,  may  be  shown  by  circumstantial  evidence.'^  But,  as  has  already 
been  pointed  out,  the  burden  is  in  all  cases  on  the  retired  partner  to  show  by 


52.  Kentucky. —  Kennedy  v.  Bohannon,  11 

B.  Mon.  118. 

Maine. —  Monroe  v.  Conner,  15  Me.  178,  32 
Am.  Dec.  148,  where  the  notice  in  this  case 
was  that  the  partner  giving  it  would  "  not 
be  holden  as  a  partner,"  and  the  partnership 
was  one  at  will. 

Michigan. —  Goodspeed  v.  Wiard  Plow  Co., 
45  Mich.  322,  7  N.  W.  902. 

Missouri. —  Osborn  v.  Wood,  125  Mo.  App. 
250,  102  S.  W.  580. 

Neiv  York. —  Davis  v.  Keyes,  38  N.  Y.  94; 
Pineiro  v.  Gurney,  15  N.  Y.  Suppl.  217; 
Brisban  v.  Boyd,  4  Paige  17,  where  a  seller 
was  not  allowed  to  recover  against  the  retir- 
ing partner  for  goods  sold  before  notice  of 
dissolution,  but  delivered  after  notice,  on  the 
ground  that  he  had  a  right  to  retain  pos- 
session until  they  were  paid  for  by  the  j)ur- 
chasing  partner. 

07iio.— Bain  v.  Wilson,  10  Ohio  St.  14. 

Washington. —  Harris  v.  Zier,  43  Wash. 
573,  86  Pac.  928. 

England. —  Jones  v.  Lloyd,  L.  R.  18  Eq. 
265,  43  L.  J.  Ch.  826,  30  L.  T.  Rep.  N.  S. 
487,  22  Wkly.  Rep.  785  (when  a  partner  has 
given  notice  of  dissolution  of  a  partnership 
at  will  to  an  insane  copartner,  he  cannot 
withdraw  it  without  such  copartner's  con- 
sent) ;  Benham  v.  Grady,  5  C.  B.  138,  17  L.  J. 

C.  P.  50,  57  E.  C.  L.  138  (a  partnership  at 
will  is  determined  by  a  notice  given  by  either 
partner)  ;  Willis  r.  Dyson,  1  Stark,  164, 
2  E.  C.  L.  70. 

See  also  supra,  IX,  B,  5. 

53.  Kelly  v.  Murphy,  70  Cal.  560,  12  Pac. 
467  (notice  admissible  on  the  question  in 
whose  possession  the  firm  property  remained 
after  tlie  dissolution)  ;  Filippini  v.  Stead,  4 
Misc.  (N.  Y.)  405,  23  N.  Y.  Suppl.  1061 
(admissible  on  the  question  whether  one  of 
the  partners  had  assumed  the  firm's  liabili- 
ties). 

54.  California. —  Trcadwell  v.  Wells,  4  Cal. 
200,  holding  that  where  defendants  deny  the 
oxistence  of  a  partnership  between  them  at 
the  time  of  the  incurring  of  the  obligation 
8U<id  on,  and  proof  lias  been  admitted  that 
a  newsi)aper  containing  notice  of  tlie  disso- 
lution of  the  partnership  between  dcfondanta 
was  taken  by  ])laiiitill',  other  ])ii])er.s  not 
taken  l)y  him  may  properly  be  admitted  in 
cvicU-nro  by  way  of  establiH'liing  the  pub- 
licity of  the  notice  and  raising  tlio  presump- 
tion of  actual  knowledge  of  the  fact. 

Volorailo. —  Hunt  v.  Colorado  Milling,  etc., 
Co.,  1  Colo.  App.  120,  27  Pac.  873,  holding 
that  jiroof  that  pliiintiir  rendered  billH  in 
the   luiniK  of   Uk'  continuing  partner  only, 
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and  received  checks  signed  by  such  partner 
individually,  is  evidence  of  actual  notice  to 
plaintiff'  of  a  dissolution. 

Georgia. —  Askew  v.  Silman,  95  Ga.  678, 
22  S.  E.  573,  holding  that  evidence  of  the 
general  notoriety  of  defendant's  withdrawal 
is  competent  evidence  tending  to  show  notice 
to  plaintiff,  but  not  necessarily  sufficient. 

Maryland. —  Boyd  v.  McCann,  10  Md.  118. 

Massachusetts. —  Central  Nat.  Bank  v. 
Frye,  148  Mass.  498,  20  N.  E.  325  (notoriety 
is  an  important  circumstance  tending  to 
show  notice  of  dissolution)  ;  Swift  v.  Carr, 
145  Mass.  552,  15  N.  E.  146  (letter  heads 
received  by  plaintiff,  containing  the  state- 
ment that  the  business  was  carried  on  by 
one  of  the  old  partners,  under  the  old  firm- 
name,  is  competent  evidence  of  actual  notice)  ; 
Smith  V.  Jackman,  138  Mass.  143  (evidence 
that  notice  of  a  dissolution  was  published  in 
a  daily  newspaper  is  competent  on  the  issue 
of  whether  a  certain  person  knew  of  the  dis- 
solution) ;  Roberts  v.  Spencer,  123  Mass. 
397. 

Pennsylvania. —  Little  v.  Clarke,  36  Pa. 
St.  114. 

Texas. —  Laird  v.  Ivens,  45  Tex.  621; 
Mann  v.  Clapp,  1  Tex.  A])p.  Civ.  Cas.  §  503, 
may  be  shown  by  direct  or  circumstantial 
evidence. 

Utah. —  Homberger  v.  Alexander,  11  Utah 
363,  40  Pac.  260,  evidence  that  plaintiff's  were 
subscribers  to  and  received  commercial  re- 
ports containing  a  statement  of  dissolution 
is  competent  as  tending  to  show  knowledge 
of  the  dissolution  by  plaintifl's. 

Vermont. —  Cahoon  v.  Hobart,  38  'Vt.  244, 
writ  drawn  by  plaintifl's  as  attorneys  for 
three  persons,  describing  one  of  them  as  a 
late  partner  in  the  firm,  is  evidence  of  plain- 
tiff's knowledge  that  firm  was  dissolved. 

United  t^talcs. —  Lovejoy  v.  Spafford,  93 
U.  S.  430,  23  L.  ed.  851  ("circumstantial  evi- 
dence admissible)  ;  Shurkls  v.  Tilson,  22  Fed. 
Cas.  No.  12,827,  2  McLean  458. 

England. —  Hart  v.  Alexander,  7  C.  &  P. 
746,  6  L.  J.  Exch.  129,  M.  &  H.  63,  2  M.  & 
W.  484,  32  E.  C.  L.  851  (advertisement  in 
newspajier  is  admissible,  altlumgli  no  direct 
proof  tliat  plaintiff"  saw  it)  ;  Jenkins  v.  Bliz- 
ard,  1  Stark.  418,  18  Rev.  Rep.  792,  2  E.  C. 
L.  I(i2  (that  paper  was  taken  by  i)lnintilf, 
although  no  proof  that  he  saw  the  advertise- 
ment, is  aduiissilile)  ;  Doc  r.  Miles,  4  Campb. 
373,  1  Stark.  181,  16  Kev.  Rej).  805,  2  K.  C. 

1  J.  76;   I'aterson  V.  Zaclniriah,  1  Stark.  71, 

2  K.  C.  li.  36  (if  plaintilf  knew  of  intention 
to  dissolve,  it  lies  on  liini  to  show  that  the 
int4'ntioii  w«s  abandoned). 
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competent  evidence  that  plaintiff  had  notice  of  the  dissolution  at  the  time  when 
he  became  a  creditor.'^ 

g.  Functions  of  Court  and  Jury.  Whether  the  kind  of  notice  to  which  a  par- 
ticular plaintifl'  is  entitled  has  been  given  him  is  a  question  for  the  jury  but  it 
is  the  duty  of  the  court  to  explain  to  the  jury  what  constitutes  proper  notice  in 
the  particular  case,^''  and  to  state  the  legal  principles  applicable  thereto.^^  If 
the  facts  are  undisputed  and,  in  the  opinion  of  the  court,  but  one  inference  can 
be  drawn  therefrom,  it  may  withdraw  the  question  of  notice  from  the  jury.^'' 

7.  Holding  Out  as  Partner  After  Dissolution.  A  partner  who  has  actually 
retired  from  the  lirni,  but  who  has  failed  to  give  proper  notice  of  the  dissolution, 
is  treated  in  law  as  holding  himself  out  as  still  a  member  of  the  firm,  and  is  liable 
as  such.™  And  even  though  he  has  given  proper  notice  of  dissolution,  his  subse- 
quent conduct  may  be  such  as  to  induce  others  to  believe  that  he  is  a  member  of 
the  lirm,  or  at  least  that  he  is  content  to  be  liable  as  a  partner,  and  in  such  a  case  he 
can  be  held  as  a  partner  by  one  who  has  given  credit  in  reliance  on  such  conduct.^^ 


55.  Pursley  v.  Ramsey,  31  Ga.  403;  Dixon 
Nat.  Bank  v.  Spielmann,  35  111.  App.  184; 
Southwick  V.  Allen,  11  Vt.  75.  See  supra, 
IX,       5,  e,  text  and  note  44. 

56.  California— 110,1,6  v.  Wells,  3  Cal.  148. 
Connecticut. —  Strecker   v.   Coim,  90  Ind. 

469. 

Georgia. —  Askew  v.  Silman,  95  Ga.  678, 
22  S.  E.  573,  holding  that  whether  the  par- 
ticular publication  was  fair  and  reasonable 
is  generally  for  the  jury. 

Indiana. —  Cregior  i;.  Durham,  9  Ind.  375. 

Michigan. —  Solomon  v.  Kirkwood,  55 
Mich,  256,  21  N,  W.  336. 

Minnesota. —  Eobertson  Lumber  Co.  v.  An- 
derson, 96  Minn.  527,  105  N.  W.  972, 

Missouri. —  Osborn  v.  Wood,  125  Mo.  App. 
250,  102  S.  W,  580, 

Pennsylvania. —  Daniel  v.  Lance,  29  Pa. 
Super,  Ct.  454. 

Texas. —  Masterson  v.  Mansfield,  25  Tex. 
Civ,  App,  262,  61  S.  W.  505;  Tudor  v.  White, 
27  Tex.  584. 

57.  ilauldin  v.  Mobile  Branch  Bank,  2 
Ala,  502;  Askew  v.  Silman,  95  Ga.  678,  22 
S.  E,  573. 

58.  Hooper  v.  Hartwell,  12  Colo.  App.  161, 
54  Pac.  864;  Deford  v.  Eeynolds,  36  Pa.  St. 
325. 

59.  Mowatt  V.  Howland,  3  Day  (Conn.) 
353.  And  see  Miller  v.  Pfeiffer,  168  Ind. 
219,  80  N.  E.  409. 

60.  Georgia. —  Eichards  r.  Hunt,  65  Ga. 
342,  holding  tliat  a  retiring  partner  who  con- 
sents to  the  continued  use  of  the  firm-name 
is  estopped  from  denying  his  liability  under 
the  partnership  to  one  who,  without  notice 
of  the  change,  has  given  credit  on  the 
strength  of  his  belief  in  no  change ;  and  this, 
although  no  credit  was  given  until  after  the 
change. 

nUno is.— Meyer  v.  Krohn,  114  111.  574,  2 
N.  E.  495;  Holtgreve  v.  Wintker,  85  111,  470; 
Ellis  V.  Bronson,  40  111.  455;  Podrasnik  v. 
E.  T.  Martin  Co.,  25  111.  App.  300. 

Indiana. —  Stall  v.  Cassady,  57  Ind,  284. 

Kentucky. —  Spears  v.  Toland,  1  A.  K. 
Marsh,  203,  10  Am.  Dec.  722. 

Massachusetts. —  Goddard  v.  Pratt,  16 
Pick.  412. 


Michigan. —  Morrill  v.  Bissell,  99  Mich. 
409,  58  N.  W.  324,  letters  written  with  the 
same  firm  heading  and  same  signature,  the 
latter  including  the  retired  partner's  name. 

Missouri. —  Curtis  v.  Sexton,  201  Mo.  217, 
100  S.  W.  17. 

yew  Jersey. —  Thatcher  v.  Allen,  58  N,  J. 
L.  240,  33  Atl.  284. 

A  eio  York. —  Monongahela  Valley  Bank  v. 
Weston,  172  N.  Y.  259,  64  N.  E.  946 
[reversing  62  N.  Y.  App,  Div,  623,  71  N,  Y. 
Suppl.  1132];  Frankel  v.  Wathen,  58  Hun 
543,  12  K  Y.  Suppl.  591. 

Texas. —  Davis  v.  Willis,  47  Tex,  154. 

Vermont. —  Amidown  v.  Osgood,  24  Vt.  278, 
59  Am.  Dec.  171. 

United  States. —  In  re  Krueger,  14  Fed. 
Cas,  No.  7,941,  2  Lowell  66,  5  Nat.  Bankr. 
Eeg.  439;  In  re  Morse,  17  Fed,  Cas.  No. 
9,854,  13  Nat.  Bankr.  Eeg.  376;  In  re 
Tomes,  24  Fed.  Cas.  No.  14,084,  19  Nat. 
Bankr.  Eeg.  36. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  665. 
And  see  supra,  IX,  B,  6,  a,  c,  d. 

61.  Illinois. —  Gammon  v.  Huse,  100  111.  234 
{affirming  9  111.  App.  557]. 

Indian  Territory. —  Shapard  Grocery  Co.  v. 
Hynes,  3  Indian  Terr.  74,  53  S,  W,  486. 

Maine. —  Casco  Bank  v.  Hills,  16  Me,  155, 
holding  out  by  surviving  partners  as  a  new 
firm, 

yew  York. —  Freeman  v.  Falconer,  44  N.  Y. 
Super.  Ct.  132  (retiring  partner's  name  con- 
tinued in  style  of  new  firm  with  his  assent)  ; 
Dreher  v.  Connolly,  16  Daly  106,  9  N,  Y. 
Suppl.  635  (where  the  partners,  after  a  sale 
of  their  business,  permitted  the  firm-name 
to  be  used  in  connection  with  it)  ;  Garbett  v. 
Gedney,  15  Misc.  440,  37  N,  Y.  Suppl,  200; 
Norquist  Dalton,  11  N.  Y.  Suppl.  351 
(where  the  retiring  partner  knew  that  her 
name  was  still  on  the  sign,  but  did  not 
know  that  this  aff'ected  her  liability). 

O/h'o,— Speer  v.  Bishop,  24  Ohio  St.  598 
[affirming  5  Ohio  Dec.  (Eeprint)  128,  3 
Am.  L.  Eec.  91],  where  the  retiring  partner's 
name  was  continued  in  the  firm  style  with 
his  consent. 

South  Carolina. —  Metz  v.  Commercial 
Bank,  45  S.  C.  216,  23  S.  E.  13. 
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Wliether  defendant's  conduct  amounted  to  a  holding  out  is  often,  as  was  sliowa 
in  a  former  connection,  a  difficult  question  of  fact.*'^ 

8.  Actions   After  Dissolution  —  a.  Against   Partners  on  Old  Obligations. 

Although  a  firm  has  heen  dissolved,  its  obligations  remain  the  joint  obligations 
of  its  living  members,  and  actions  upon  such  obligations  should  be  brought  against 
all  the  partners,  in  the  absence  of  legislative  enactments  modifying  the  common- 
law  rules  on  the  point.^^  If  one  or  some  of  the  partners  have  assumed  the  firm 
obligations,  suits  may  be  maintained  against  such  partner  or  partners,  in  sume 
jurisdictions ;  while  in  others  all  the  partners  must  be  joined  as  defendants, 
unless  plaintifE  has  accepted  the  obligation  in  satisfaction  of  the  firm  liability.^ 
As  has  been  seen,  the  firm  creditor  may  discharge  the  outgoing  partner  in  some 
jurisdictions  by  acts  which  prejudice  such  partner's  position  as  surety  for  the 
assuming  partner. 


Yermont. —  Wait  f.  Brewster,  31  Vt.  516. 

West  Virginia. —  Farmers'  Bank  v.  Smith, 
26  W.  Va.  541. 

Wisconsin. —  Wausau  First  Nat.  Bank  v. 
Conway,  67  Wis.  210,  30  N.  W.  215;  Coggs- 
well  V.  Davis,  65  Wis.  191,  26  N.  W.  557. 

United  States. —  In  re  McFarland,  16  Fed. 
Cas.  No.  8,788,  10  Nat.  Bankr.  Reg.  381. 

England. —  Ex  p.  Cooper,  5  Jur.  10,  10  L.  J. 
Bankr.  11,  1  Mont.  D.  &  De  G.  358. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  665. 

62.  Maryland. —  Boyd  v.  MeCann,  10  Md. 
118,  where  the  mere  fact  that  the  old  firm- 
name  had  been  kept  over  the  door  after  dis- 
solution was  held  not  enough  to  render  the 
retiring  partner  liable  on  a  note  given  in 
the  firm-name. 

Minnesota. —  Eeid  v.  Frazer,  37  Minn.  473, 
35  N.  W.  269,  where  the  evidence  was  held 
sufficient  to  create  to  create  an  estoppel 
against  defendant. 

New  York. —  Barkley  v.  Beckwith,  90  N.  Y. 
App.  Div.  570,  86  N.  Y.  Suppl.  128,  where 
the  fact  tliat  a  retiring  partner  permitted 
the  continuing  one  to  use  old  firm  stationery 
was  held  insufficient  to  create  an  estoppel 
against  the  outgoing  partner. 

Ohio. —  Cook  V.  Penrhyn  Slate  Co.,  36  Ohio 
St.  135,  38  Am.  Rep.  568,  holding  that  negli- 
gently permitting  the  continuing  partner  to 
use  old  firm  stationery  was  not  an  estoppel, 
where  it  did  not  appear  that  such  stationery 
operated  to  obtain  credit  from  plaintiff. 

Canada. —  Burt  v.  Clarke,  5  Manitoba  150, 
holding  that  tlie  retiring  partner,  although 
lie  had  not  given  notice,  was  not  liable  for  a 
tort  oonunittod  by  the  continuing  partner, 
where  plnintill'  conld  not  show  that  he  was 
misled  to  his  injury  by  the  failure  to  givR 
notice. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  ()()4,  0(15.  And  see  supra,  III,  B,  4. 

63.  Alabama. —  McCoimoll  v.  Worns,  102 
Ala.  587,  14  So.  849;  Beal  v.  Snodicor,  8 
Port.  523. 

Canneclicut. —  Mortimer  V.  Caldwell,  Kirby 
63. 

Delaware. —  Evann  v.  Graves,  2  IIoumI.  15, 
if  u  [jiirlner  di'fcndH  on  the  ground  tliat  a 
nolc  HiH'd  on  wiih  given  after  (llHHohition,  ho 
imiihI,  flic  (in  nllidavit  of  dcfoiiHe  denying  the 
cxiMl.ciice  of  the  firm,  when  the  nolo  wan 
ttivi'ii. 

[IX,  B,  7] 


Iowa. —  Mellinger  v.  Parsons,  51  Iowa  58, 
49  N.  W.  861. 

Louisiana. — Helm  c.  O'Rourke,  46  La.  Ann. 
178,  15  So.  400;  Dowd  v.  Elstner,  23  La. 
Ann.  656;  Cutler  v.  Cochran,  13  La.  482.  In 
this  state  a  commercial  partnership  exists  for 
the  purposes  of  its  liquidation  after  it  has 
been  dissolved,  and  may  sue  or  be  sued  when 
represented  by  all  of  its  members.  In  re 
Dunn,  115  La.  1084,  40  So.  466.  Where  a 
solvent  commercial  firm  was  dissolved,  and 
two  of  the  partners  were  appointed  liqui- 
dators under  agreement,  and  the  appointment 
was  confirmed  by  a  court,  but  neither  the 
convention  nor  the  order  vested  the  liqui- 
dators with  authority  to  sue  and  be  sued, 
such  proceedings  did  not  affect  the  right  of 
the  creditors  to  sue  the  firm  and  its  members 
in  solido.    In  re  Dunn,  supra. 

Nebraska. —  Bowen  v.  Crow,  16  Nebr.  556, 
20  N.  W.  850,  statute  as  to  joint  debtors  does 
not  apply  to  partners. 

Neio  York.— Green  v.  Shute,  15  Daly  358. 
7  N.  Y.  Suppl.  645  [affirming  7  N.  Y.  Suppl. 
69] ;  Griggs  V.  Smith,  13  N.  Y.  Suppl. 
273. 

North  Carolina. —  Holt  V.  Kernodle,  23 
N.  C.  199. 

United  States. —  Goodrich  v.  Hunton,  10 
Fed.  Cas.  No.  5,544,  2  Woods  137,  applying 
La.  Code  Prac.  arts.  162,  165. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  666 

ct  seq. 

64.  Powers  v.  Fletcher,  84  Ind.  154;  Mel- 
vain  V.  Tomes,  14  Hun  (N.  Y.)  31;  Emerson 
V.  Parsons,  2  Sweeny  (N.  Y.)  447  [affirmed 
in  46  N.  Y.  500]  ;  Blackwell  v.  Farmers',  etc.. 
Nat.  Bank,  97  Te.x.  445,  79  S.  W.  518 

fying  (Civ.  App.  1903)  70  S.  W.  454]  (a__s- 
suniption  not  shown)  ;  Bradford  r.  Taylor,  74 
Tox.  175,  12  S.  W.  20;  GiUes  i\  Hughes,  44 
Wis.  332.    And  see  .fnpra,  VI T,  C.  2,  (i,  9. 

65.  Sneed  V.  Wiostor,  2  A.  K.  Marsh.  (Ky.) 
277;  Fowle  v.  Torroy,  131  Mass.  289,  whore 
there  was  no  oviilence  that  the  pnrtncr  had 
asscnti'd  to  pay  this  as  his  private  debt. 

66.  Seo  .mpr'a.  VII,  C,  2,  0,  0.  And  see  An- 
nistoii  I'^iist  Nat.  Bank  v.  Chenoy,  114  Ala. 
530,  21  Si).  1002,  holding  that  if  a  flrni  cred- 
itor holds  collaterals  received  from  the  lirm 
and  HUiTeiiders  tlieni  to  tlie  assuming  jiartner, 
without  the  otiier  ])ai'lner'H  knowledge,  ho 
tlierel)_v  ri-leases  the  latter. 
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b.  On  Obligations  Subsequent  to  Dissolution  Without  Notice.  All  the  partners 
are  properly  made  defendants  in  an  action  upon  an  obligation  incurred  after 
dissolution,  if  plaintiff  had  no  notice  thereof,  and  the  obligation  was  within  the 
scope  of  a  partner's  implied  powers,^^  or  if  it  has  been  assented  to  by  all.®^ 

e.  On  Such  Obligations  With  Notice,  or  on  Individual  Obligation.  An  action 
cannot  be  maintained  upon  an  obligation  in  the  firm-name,  incurred  after  dissolu- 
tion, of  which  plaintiff  had  due  notice,^^  nor  iipon  one  incurred  by  a  partner  as 
an  individual.™    Tlie  action  must  be  brought  against  such  partner  alone. 

d.  Service  of  Process  and  Appearance.  After  a  firm  is  dissolved,  neither  part- 
ner has  implied  antliority  to  accept  service  of  process,  or  appear  in  the  action  for 
a  copartner,  so  as  to  entitle  plaintiff  to  a  judgment  against  such  copartner  or 
against  the  Urm,''^  in  the  absence  of  a  statute  permitting  such  a  judgment.''^ 

6.  Actions  by  Partners.™  If  these  are  brought  to  enforce  claims  acquired  by 
the  firm,  before  dissolution,  they  may  and  should  be  brought  by  all  the  partners 


67.  Colorado. —  Hooper  v.  Hartwell,  12 
Colo.  App.  161,  54  Pac.  864. 

Georgia. —  McGee  v.  Potts,  87  Ga.  615,  13 
S.  E.  746. 

Illinois. —  Weise  v.  Grav's  Harbor  Com- 
mercial Co.,  Ill  111.  App!  647;  City  Nat. 
:Bank  v.  King,  81  111.  App.  244. 

Maine. —  Nevens  v.  Bulger,  93  Me.  502,  45 
Atl.  503. 

Minnesota. —  Utley  v.  Clements,  79  Minn. 
68,  81  N.  W.  739,  tlie  same  rule  applies  in 
the  ease  of  a  sham  dissolution. 

Missouri. —  Knaus  v.  Givens,  110  Mo.  58, 
19  S.  VV.  535. 

Pennsylvania. —  Robinson  V.  Floyd,  159  Pa. 
St.  165,  28  Atl.  258;  Potts  v.  Taylor,  140  Pa. 
St.  601,  21  Atl.  443:  Shamburg  v.  Abbott, 
112  Pa.  St.  6,  4  Atl.  518;  Clark  v.  Fletcher, 
96  Pa.  St.  416;  Williamson  v.  Fox,  38  Pa. 
St.  214;  Brown  t:  Clark,  14  Pa.  St.  469; 
Dundass  v.  Gallagher,  4  Pa.  St.  205;  Farrar 
V.  Babb,  4  Pa.  Co.  Ct.  407;  Sagnier  v.  Wat- 
son, 15  Wkly.  Notes  Cas.  455. 

68.  Alabama. —  Eiggs  v.  Andrews,  8  Ala. 
■628. 

Colorado. — Copp  v.  Longstreet,  5  Colo.  App. 
282,  38  Pac.  601. 

Georgia. —  Bower  v.  Douglass,  25  Ga.  714. 

Penns(./lvania. —  Eobinson  v.  Taylor,  4  Pa. 
St.  242. 

Tej;as.— Bradford  v.  Taylor,  61  Tex.  508. 

69.  Starr  v.  Hunt,  25  Ind.  313;  Waller  v. 
Davis,  59  Iowa  103,  12  N.  W.  798;  Jack  v. 
McLanahan,  191  Pa.  St.  631,  43  Atl.  356; 
Farrar  v.  Babb,  4  Pa.  Co.  Ct.  407 ;  Funck  v. 
Heintze,  (Tex.  Civ.  App.  1893)  23  S.  W. 
417. 

70.  Colorado. —  Cowles  v.  Robinson,  11 
Colo.  587,  19  Pac.  654. 

loira. —  Fletcher  v.  Anderson,  11  Iowa  228. 

Massachusetts. —  Bartlett  v.  Parks,  1  Cush. 
82,  applying  Rev.  St.  c.  118,  §  43. 

New  Hampshire. —  Treadwell  v.  Brown,  41 
3S[.  H.  12. 

New  York. —  Brown  r.  Davis,  6  Duer  549. 

Pennsylvania. —  McLeod  v.  McCrea,  2  Lack. 
Xeg.  N.'231. 

Virginia. —  Woodson  V.  Wood,  84  Va.  478, 
5  S.  E.  277. 

71.  Alabama. —  Faver  v.  Briggs,  18  Ala. 
478;  Mitchell  v.  Rich,  1  Ala.  228;  Beal  v. 
Snedicor,  8  Port.  523 ;  Duncan  v.  Tombeckbee 


Bank,  4  Port.  181 ;  Demott  v.  Swaim,  5  Stew. 
&  P.  293. 

Iowa. —  Newlon  v.  Heaton,  42  Iowa  593; 
Stephens  v.  Parkhurst,  10  Iowa  70. 

Louisiana. — Anderson  v.  Arnette,  27  La. 
Ann.  237 ;  Michie  v.  Brown,  20  La.  Ann.  75 ; 
Gaiennie  v.  Akin,  17  La.  42,  36  Am.  Dec. 
604. 

New  Jersey. —  Davis  v.  Megroz,  55  N.  J.  L. 
427,  26  Atl.  1009. 

Ohio. —  Sarver  V.  Scarlett,  8  Ohio  Dec. 
(Reprint)  765,  9  Cine.  L.  Bui.  312. 

South  Carolina. —  Loomis  v.  Pearson,  Harp. 
470. 

Virginia. —  Bowler  v.  Huston,  30  Gratt. 
266,  32  Am.  Rep.  673. 

United  States. —  Hall  v.  Lanning,  91  U.  S. 
160,  23  L.  ed.  271;  Atchison  Sav.  Bank  v. 
Templar,  26  Fed.  580. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  670,  676. 

72.  Click  V.  Click,  Minor  (Ala.)  79;  Har- 
ford V.  Street,  46  Iowa  594;  Newlon  r. 
Heaton,  42  Iowa  593;  Hale  v.  Van  Saun,  18 
Iowa  19;  Montague  v.  Weil,  30  La.  Ann.  50; 
Lambeth  v.  Vawter,  6  Rob.  (La.)  127;  Texas, 
etc.,  R.  Co.  V.  McCaughey,  62  Tex.  271;  San- 
ger V.  Overmier,  64  Tex.  57. 

73.  Enforcing  mechanics'  liens  see  Mechan- 
ics' Liens,  27  Cyc.  346. 

74.  California. —  Braun  v.  Wollacott,  129 
Cal.  107,  61  Pac.  801. 

Georgia. —  Chicago  Cheese  Co.  v.  Smith,  94 
Ga.  663,  20  S.  E.  106;  Thompson  v.  McDon- 
ald, 84  Ga.  5,  10  S.  E.  448. 

Kentucky. —  Snow  v.  Burnett,  1  S.  W.  634, 
8  Ky.  L.  Rep.  345. 

Louisiana. —  Estlin  V.  Ryder,  20  La.  Ann. 
251;  Florance  v.  Bridge,  5  La.  Ann.  735; 
Cutler  V.  Cochran,  13  La.  482;  Terril  v. 
Flower,  6  Mart.  583. 

Maine. —  Gannett  v.  Cunningham,  34  Me. 
56;  Day  v.  Swann,  13  Me.  165. 

Massachusetts. —  Hyde  v.  Moxie  Nerve- 
Food  Co.,  160  Mass.  559,  36  N.  E.  585 ;  Fish 
V.  Gates,  133  Mass.  441 ;  Page  v.  Wolcott, 
15  Gray  536. 

Missouri. —  Sanders  v.  Clifford,  72  Mo.  App. 
548,  under  the  practice  in  this  state,  if  one 
partner  refuses  to  join  in  the  suit,  the  other 
may  make  him  a  defendant  and  sue  for  one 
half  of  the  amount  due. 
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unless  one  or  more  of  them  have  become  the  exclusive  owners,  and  the  action  is 
brouglit  in  a  jurisdiction  where  the  assignee  of  a  claim  may  sue  in  liis  own  name  ; " 
or  unless  there  are  peculiar  circumstances  which  give  rise  to  an  individual  cause 
of  action  in  favor  of  plaintiff  partner.™ 

f.  Attachment  and  Garnishment.  Whether  an  attachment,  garnishment,  or 
similar  process  will  issue  as  an  incident  to  such  actions  as  we  are  now  considering 
depends  largely  upon  statutory  provisions,  in  the  particular  jurisdictions.''' 

g.  Judgment.'^  When  the  action  is  against  all  the  partners  upon  a  firm  claim, 
a  joint  judgment  will  be  rendered,  unless  statutory  provisions  permit  several 
judgments.'"    A  judgment  against  one  partner  is  not  generally  conclusive  upon 


ISfelraska. —  Smith  v.  Gregg,  9  Nebr.  212, 
2  F.  W.  459. 

New  Jersey. —  Wright  v.  Williamson,  3 
N.  J.  L.  978. 

Neio  Mexico. —  Wormser  v.  Lindauer,  9 
N.  M.  23,  49  Pac.  890,  but  if  the  claim  does 
not  belong  to  the  firm,  the  action  should  not 
be  brought  in  the  names  of  all  the  part- 
ners. 

New  York.—  Smith  v.  Williams,  90  N.  Y. 
App.  Div.  507,  85  N.  Y.  Suppl.  506. 

Oregon. —  Riggen  v.  Investment  Co.,  31 
Oreg.  35,  47  Pac.  923. 

Texas. —  American  Cotton  Co.  v.  Whitfield, 
(Civ.  App.  1905)  88  S.  W.  300. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  666 
et  seq. 

75.  Alalama. —  Tom.pkins  v.  Levy,  87  Ala. 
263,  6  So.  346,  13  Am.  St.  Eep.  31;  Howell 
V.  Reynolds,  12  Ala.  128.  If  no  partnership 
existed  when  the  claim  accrued,  the  suit 
must  be  brought  by  the  owner.  Starke  v. 
Kenan,  11  Ala.  818. 

California. —  Brush  v.  Maydwell,  14  Cal. 
208. 

Co Zorarfo.— Walker  v.  Steel,  9  Colo.  388, 
12  Pac.  423. 

Illinois. —  Carpenter  v.  Wells,  65  111.  451. 

/iTansas.— Frayser  i.  Moore,  22  Kan.  115. 

Kentucky. —  Jarman  v.  Howard,  3  A.  K. 
Marsh.  383,  assignee  not  entitled  to  sue  in 
his  own  name. 

Louisiana. —  Miller  v.  Cappel,  39  La.  Ann. 
881,  2  So.  807;  White  v.  Jones,  14  La.  Ann. 
681. 

Missouri. —  Canefo.N:  v.  Anderson,  22  Mo. 
347. 

New  York. —  Leavitt  v.  Dodge,  10  N.  Y. 
Suppl.  309. 

North  Carolina. —  Scott  v.  Green,  89  N.  C. 
278. 

Pennsylrunia. —  Mo&grove  v.  GoUlen,  101 
Pa.  St.  (i()5,  but  tlie  surviving  partner  was 
not  allowed  to  j{)in  a  claim  in  t!iat  ('ii])acity, 
with  on(!  lu!ld  by  liini  as  an  individual. 

Wisconsin. —  Vilcs  (;.  Bangs,  30  Wis.  131. 

United  ,S'/«7.c.s.— McMicken  v.  Webb,  0 
llow.  292,  12  L.  ed.  443;  Low  V.  U.  S.,  7 
Ct.  CI.  515. 

C'«Mfu/(r.— Teer  v.  Smith,  21  U.  C.  Q.  B. 
417,  the  Hanic  ])i'inciple  applioH  to  an  action 
by  one  jiai'liicr  agiiiiist  a  former  copartner. 

Sec  ;!8  i'A'wi.  Dig.  tit.  "  I'artni'rHliip,"  S  <1(U1 

cl  »'■(/. 

76.  DavicH  AtkinKon,  121  111.  .I7I,  10 
N.  K.  Kl»!l.  7  Am.  St.  Bc)).  373  \<i//irniin!i  25 
111.  j\]>\).  20(11;  lloj'.'iwlolilcr  r.  i.yoii,  12  Kan. 
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276  (plaintiff  allowed  to  maintain  the  ac- 
tion because  the  court  treated  him  as  a  ten- 
ant in  common,  after  the  dissolution)  ;  Far- 
ley V.  Lovell,  103  Mass.  387;  Kintrea  v. 
Charles,  12  Grant  Ch.  (U.  C.)  123  (action 
by  one  partner  against  his  copartner  for  im- 
proper conduct  causing  damage  to  plaintiff). 

77.  See,  generally,  Attachment.  And  see 
the  following  cases : 

Connecticut. —  Eice  v.  McMartin,  39  Conn. 
573,  allowed. 

Louisiana. — Smith  McMicken,  3  La.  Ann. 
319,  not  allowed. 

Neio  Hampshire. —  Burnham  V.  Hopkin- 
son,  17  N.  H.  259,  trustee  process  will  not 
lie  against  one  partner  to  get  at  a  balance 
which  it  is  supposed  will  be  found  due  to 
the  other  on  an  adjustment  of  the  accounts. 

Ohio. —  Swasey  v.  Antram,  24  Ohio  St.  87, 
allowed. 

Pennsylvania. —  Ryon  v.  Wynkoop,  148  Pa. 
St.  188,  23  Atl.  1002  (money  alleged  to  be 
due  from  one  partner  to  another,  as  the  lat- 
ter's  share  of  firm  profits,  cannot  be  gar- 
nished by  a  judgment  creditor  of  the  latter, 
unless  the  firm's  affairs  have  been  wound  up, 
and  an  admitted  balance  is  due)  ;  Knerr  v. 
Hoffman,  65  Pa.  St.  126  (applying  Act 
June  10,  1836,  §  35). 

South  Carolina. —  Schatzill  Bolton,  2  Mc- 
Cord  478,  13  Am.  Dec.  748,  allowed. 

Virginia. —  Lindsey  c.  Corkery,  29  Gratt. 
050,  allowed,  but  not  so  as  to  give  a  prefer- 
ence over  other  partnership  creditors,  as  the 
individual  partners  Mere  bankrupts. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  671. 

78.  Service  of  process  and  appearance  to 
support  judgment  sec  suiira.  IX,  J!,  S,  d. 

79.  Beatty  v.  Ambs,  11  Minn.  331  (hold- 
ing Pub.  St.  c.  00,  §  38,  not  applicable)  ; 
Chicago  First  Nat.  Bank  /'.  Sloman,  42  Nebr. 
350.  (10  N.  W.  5S9,  47  Am.  St.  Rep.  707;  Fox's 
Appeal,  8  Pa.  Cas.  303,  11  Atl.  228. 

Personal  judgment. — A  petition  wherein  de- 
fendants are  dcscribcil  as  "  M.  11.  S.  and 
E.  H.  S.,  late  partners,  doing  business  as 
S.  Bros.,"  will  sustain  a  jiersonal  judgment 
against  defendants.  Chicago  First  Nai.  Hank 
V.  Sloman,  42  Nebr.  350,  00  N.  VV.  589,  47 
Am.  St.  lU'p.  707. 

Labor  claims  on  which  judgments  have  been 
ri^ndcrcd  against  a  lirm,  after  the  transfi'r  of 
tlio  interest  of  one  member  and  an  assign- 
ment by  another,  arc  invalid  as  against  the 
individmil  eslalc  of  the  latter,  to  the  ex- 
clusion of  individual  creditors.  Fo.\'s  Ap- 
peal, H  I'a.  Cas.  393,  11  Atl.  228. 
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the  others.^  The  form  of  judgment  to  be  taken,  when  a  part  only  of  the  mem- 
bers of  a  dissolved  firm  are  served  with  process,  will  depend  upon  local  statutes.^^ 
C.  Distribution  and  Settlement  Between  Partners  and  Their  Repre- 
sentatives—  1.  In  General  —  a.  Necessity  of  and  Right  to  Settlement  or 
Accounting.  Before  the  rights  of  the  several  partners  in  the  property  of  the 
£rna  can  be  ascertained,  and  such  property  distributed  among  them,  a  settlement 
■of  partnersliip  aliairs  must  generally  be  had.^^  Such  a  settlement  is  necessary  also 
before  an  action  for  contribution  can  be  maintained  by  one  partner  against  his 
■copartner  or  against  the  latter's  representative.^^    This  rule  does  not  apply,  how- 


80.  Reed  v.  Orton,  3  Pa.  Cas.  371,  6  Atl. 
■369;  Bowler  i\  Huston,  30  Gratt.  (Va.)  266, 
32  Am.  Rep.  673. 

81.  Texas,  etc.,  R.  Co.  v.  MeCaughey,  62 
Tex.  271;  White  i.  Tudor,  32  Tex.  758. 

82.  Alabama. —  Chandler  v.  Wynne,  85  Ala. 
301,  4  So.  653,  a  claim  by  surviving  partners 
iigainst  the  insolvent  estate  of  their  deceased 
copartner  for  the  balance  of  an  unsettled 
partnership  account  disallowed,  the  probate 
court  having  no  jurisdiction  to  settle  firm 
accounts. 

California. —  Gleason  v.  White,  34  Cal.  258. 

Illinois.— Carter  v.  Bradley,  58  111.  101; 
Derby  v.  Gage,  38  111.  27. 

Indiana. —  Thompson  c.  Lowe,  111  Ind.  272, 
12  N.  E.  476. 

Kentucky. —  Leonard  v.  Boyd,  71  S.  W. 
508,  24  Ky.  L.  Rep.  1320,  same  rule  applied, 
although  plaintiff  had  not  furnished  his 
agreed  share  of  capital,  but  had  been  recog- 
nized as  a  partner  bj'  defendant. 

Minnesota. —  Reis  v.  Reis,  99  Minn.  446, 
109  N.  W.  997 ;  Wilcox  v.  Comstock,  37  Minn. 
65,  33  N.  W.  42. 

Missou7-i. —  Scott  i:  Caruth,  50  Mo.  120. 

jVeio  Hampshire. —  Gale  v.  Sulloway,  62 
N.  H.  57. 

New  Jersey. —  Hill  v.  Beach,  12  N.  J.  Eq. 
31. 

North  Carolina. —  McRae  v.  MeKenzie,  22 
N.  C.  232. 

Ohio. —  Lorenz  v.  Eevnolds,  9  Ohio  S.  &  C. 
PI.  Dec.  540,  7  Ohio  N.'P.  17,  where  there  had 
"been  such  settlement. 

Pennsylvania. —  Singizer's  Appeal,  28  Pa. 
St.  524. 

Texas. —  Hines  v.  Dean,  1  Tex.  App.  Civ. 
Cas.  §  690,  holding  that  an  adjustment  of 
the  accounts  of  a  partnership  is  necessary  to 
a  determination  of  the  rights  of  partners  in 
property  of  the  firm,  as  the  interest  of  a  part- 
ner consists  in  his  proportion  of  whatever 
balance  may  ultimately  be  left  after  pay- 
ment of  the  partnership  debts  and  settlement 
of  account  between  the  partners,  and  neither 
partner  has  any  exclusive  right  to  any  part 
of  the  joint  effects  for  any  sum  due  him  until 
"the  balance  of  the  account  is  struck. 

West  Virginia. —  Kilbreth  v.  Root,  33 
W.  Va.  600,  11  S.  E.  21. 

Wisconsin. —  Sprout  v.  Crowley,  30  Wis. 
187. 

England.—  Ex  p.  Harper,  1  De  G.  &  J.  180, 
2  Jur.  N.  S.  724,  26  L.  J.  Bankr.  74,  5  Wkly. 
Hep.  537,  58  Eng.  Ch.  141,  44  Eng.  Reprint 
692. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  679. 


The  fact  that  one  of  several  partners,  who 

has  in  his  possession  all  the  assets  of  the 
firm,  paid  two  of  the  partners  their  capital 
invested,  under  the  belief  that  on  the  sale 
of  the  goods  there  would  be  no  loss,  does  not 
bind  him  to  anticipate  the  sale  of  the  goods 
in  settling  with  the  other  partners  when 
called  upon  by  them  for  an  account.  Derby  v. 
Gage,  38  111.  27. 

A  surrogate  may  inquire  into  the  correct- 
ness of  a  surviving  partner's  claim  for  a 
balance  of  account  alleged  to  be  due  from  the 
decedent  partner,  and  allow  the  claim  for  the 
proper  amount.  Sellis'  Case,  4  Abb.  Pr. 
(N.  Y.)  272. 

83.  Alaiama. —  De  Jarnette  v.  McQueen,  31 
Ala.  230,  68  Am.  Dec.  164. 

Connecticut. —  Bishop  v.  Bishop,  54  Conn. 
232,  6  Atl.  426;  Mickle  v.  Peet,  43  Conn.  651. 

Illinois. —  Bracken  v.  Kennedy,  4  111.  558 ; 
Wright  V.  Cudahy,  64  111.  App.  453. 

Indiana. —  Orossley  v.  Taylor,  83  Ind. 
337. 

Kentucky. —  Warring  v.  Arthur,  98  Ky.  34, 
32  S.  W.  221,  17  Ky.  L.  Rep.  605;  Lawrence 
V.  Clark,  9  Dana  257,  35  Am.  Dec.  133. 

Louisiana. —  Theus  v.  Armistead,  116  La. 
795,  41  So.  95;  Hennegin  v.  Wileoxon,  13 
La.  Ann.  576. 

Massachusetts. — Phillips  v.  Blatchford,  137 
Mass.  510;  White  v.  Harlow,  5  Gray  463; 
Haskell  v.  Adams,  7  Pick.  59. 

Michigan. —  McGunn  v.  Hanlin,  29  Mich. 
476. 

Missouri. —  Morin  v.  Martin,  25  Mo.  360. 

Nebraska. —  Foss  v.  Dawes,  72  Nebr.  608, 
101  N.  W.  237,  102  N.  W.  609;  Younglove  v. 
Liebhardt,  13  Nebr.  557,  14  N.  W.  526. 

New  Jersey. —  Clayton  V.  Davett,  (Ch. 
1897)  38  Atl.  308. 

Neio  York.—  Gridley  v.  Dole,  4  N.  Y.  486 ; 
Torrey  v.  Twombly,  57  How\  Pr.  149. 

Oregon. —  McDonald  v.  Holmes,  22  Oreg. 
212,  29  Pac.  735. 

Pennsylvania. —  Murray  v.  Herrick,  171  Pa. 
St.  21,  32  Atl.  1125;  Fulton's  Appeal,  95 
Pa.  St.  323;  Leidy  v.  Messinger,  71  Pa.  St. 
177;  Lacy  V.  Hall,  37  Pa.  St.  360;  Miners' 
Trust  Co.  Bank  v.  Wren,  10  Phila.  502. 

Tennessee. —  Eddins  v.  Menefee,  (Ch.  App, 
1899)  54  S.  W.  992. 

Texas. —  Lockhart  v.  Lytle,  47  Tex.  452. 

Virginia. —  Compton  v.  Thorn,  90  Va.  653, 
19  S.  E.  451. 

West  Virginia. —  Smith  V.  Zumbro,  41 
W.  Va.  623,  24  S.  E.  653. 

United  States. —  Halderman  f.  Halderman, 
11  Fed.  Cas.  No.  5,909,  Hempst.  559;  Riggs  v. 
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ever,  when  one  partner  lias  contracted  to  repay  to  the  other  a  certain  sum,  which 
the  latter  has  paid  for  him  to  a  firm  creditor  ;^  nor  when  the  sum  sued  for  is  one 
which  defendant  promised  plaintiii  to  contribute  to  the  firm  capital ;  ^'  nor  when 
a  single  item  remains  unadjusted  nor  when  the  claim  for  contribution  concerns 
a  matter  that  is  not  involved  in  the  partnership  accounts;®^  nor  where  the  part- 
ners have  agreed  on  a  settlement  or  where  the  court  finding  the  facts  and  granting- 
relief  has  had  before  it  all  the  evidence  pertaining  to  the  accounts.^ 

b.  Who  Entitled  to  Require  an  Accounting.  Upon  the  dissolution  of  a  firm,, 
each  partner  is  entitled  to  an  account  from  his  copartners  of  their  partnership 
dealings  and  transactions,^^  unless  he  has  legally  waived  or  parted  with  sucli 
right.^"    This  right  to  an  accounting  after  a  dissolution  belongs  to  a  silent  part- 


Stewart,  20  Fed.  Cas.  No.  11,830,  2  Cranch 
C.  C.  171. 

England. —  Sadler  v.  Hinxman,  5  B.  &  Aid. 
936,  3  L.  J.  K.  B.  101,  2  N.  &  M.  258,  27 
E.  C.  L.  394. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  171. 

84.  Alabama. —  Lyon  v.  Malone,  4  Port. 
497. 

Massachusetts. —  Hunt  v.  Rogers,  7  Allen 
469,  83  Am.  Dee.  704. 

New  York. —  Gilmore  v.  Ham,  133  N.  Y. 
664,  31  N.  E.  624  [affirming  61  Hun  1,  15 
N.  Y.  Suppl.  391,  21  N.  Y.  Civ.  Proc.  102]; 
Johnson  v.  Kelly,  4  Thomps.  &  C.  417;  Hal- 
sted  V.  Schmelzel,  17  Johns.  80,  but  only 
when  such  contract  is  clearly  shown. 

South  Carolina. —  Coleman  v.  Coleman,  12 
Rich.  183. 

Texas.— Long  v.  Garnett,  59  Tex.  229; 
Merriwether  v.  Hardeman,  51  Tex.  436. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  171. 
See  also  supra,  V,  C. 

85.  Bumpass  v.  Webb,  1  Stew.  (Ala.)  19, 
18  Am.  Rep.  34;  Tyrrell  v.  Washburn,  6 
Allen  (Mass.)  466;  Sprout  v.  Crowley,  30 
Wis.  187;  Brown  f.  Tapscott,  9  L.  J.  Exch. 
139,  6  M.  &  W.  119.    See  supra,  V,  C. 

86.  Jepsen  v.  Beck,  78  Cal.  540,  21  Pac. 
184;  Clarke  v.  Mills,  36  Kan.  393,  13  Pac. 
569 ;  Clouch  v.  Moyer,  23  Kan.  404 ;  Wheeler 
V.  Arnold,  30  Mich.  304 ;  Brown  v.  Agnew, 
6  Watts  &  S.  (Pa.)  235.  And  see  supra, 
V,  C. 

87.  Illinois.— Yo\k  v.  Eoche,  70  111.  297; 
Downs  V.  Jackson,  33  111.  404,  85  Am.  Dec. 
289. 

Kentucky. — Lambert  v.  Ingram,  15  B.  Mon. 
265. 

Pennsylvania. —  Power  v.  Rccs,  189  Pa.  St. 
490,  42  Atl.  26;  McKelvy's  Appeal,  72  Pa. 
St.  409. 

South  Carolina. —  Eakin  v.  I^ox,  6  S.  C. 
14. 

Wisconsin. —  Edwards  v.  Remington,  51 
Wis.  330,  H  N.  W.  193. 

England. —  IJatard  V.  IlnwoH,  3  C.  &  K. 
277,  2  K.  &  15.  287,  17  Jiir.  1151,  22  L.  J. 
Q.  15.  443,  1  Wkly.  Rop.  3S7,  75  E.  C.  L. 
287;  Edger  v.  Kiiapp,  1  ]).  &,  L.  73,  7  M.  &  0. 
753,  (!  Sfott  N.  ]{.  707,  49  K.  C.  L.  393;  Os- 
iHinic  lliirp<>i-,  5  lOiiHt  225,  1  Kniitli  B. 
4)1,7  iU'V.  Hep.  0!)0. 

Sfc  38  Cctii.  Dig.  tit.  "  PartnofRhip,"  g  171. 
Ami  Hcc  Niipra,  V,  ( '. 

88.  l!<'in  V.  \U-tH,  1)9  Minn.  440,  109  N.  W. 
I)!)7. 
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89.  Florida. —  Hargis  v.  Campbell,  14  Fla. 
27,  the  surviving  partner  can  compel  the 
personal  representative  of  a  deceased  partner 
to  account. 

Georgia. —  King  v.  Courson,  57  Ga.  11. 

Illinois.— TuyloT  V.  Coffing,  18  111.  422. 

Louisiana. —  Simonton  v.  McLain,  37  La.. 
Ann.  603,  a  member  of  a  firm,  which  is  it- 
self a  member  of  a  larger  firm,  is  entitled 
to  call  the  latter  partnership  to  an  account 
with  him  as  a  member  of  the  former  firm. 

Maryland. —  Bruns  v.  Spalding,  90  Md.  349, 
45  Atl.  194,  the  right  to  an  account  affirmed 
between  parties,  although  they  were  not  tech- 
nically partners. 

Massachusetts. —  Maiden  Bridge  v.  Salem 
Turnpike,  etc.,  Bridge  Co.,  112  Mass.  152^ 
(rule  applied  to  corporations  which  were 
partners  in  the  property  and  franchise  of  a 
bridge)  ;  Shearer  v.  Paine,  12  Allen  289. 

Michigan. —  Feige  v.  Babcock,  111  Mich. 
538,  70  N.  W.  7,  the  right  to  account  exists^ 
although  the  partners  have  sold  their  inter- 
ests in  the  firm  to  others. 

Minnesota. — Eeis  v.  Reis,  99  Minn.  446,  109 
N.  W.  997. 

New  Yorfc.— Lord  v.  Hull,  178  N.  Y.  9,  70 
N.  E.  69,  102  Am.  St.  Rep.  484  [reversing- 
80  N.  Y.  App.  Div.  194,  80  N.  Y.  Suppl.  321 
(affirming  37  Misc.  83,  74  N.  Y.  Suppl.  711)  J 
(until  dissolution  a  partner  is  not  entitled 
to  an  action  for  accounting,  save  in  excep- 
tional circumstances)  ;  Kcllv  v.  Kelly,  Z 
Barb.  419;  Petrakion  v.  Arbellv,  26  N.  Y. 
Suppl.  731,  23  N.  Y.  Civ.  Proc.  183  (the  ad- 
justment of  liabilities  between  partners  gives 
ito  each  the  right  to  an  account,  even  though 
there  are  not  assets  to  be  divided)  ;  Long  v. 
Majestre,  1  Johns.  Cli.  305;  Ketchum  v. 
Durkee,  Hoffm.  538  (the  right  may  survive- 
a  sale  by  one  partner  of  his  interest  to  an- 
other). 

Pennsi/lvania. —  Bradly  V.  Jennings,  201 
Pa.  St.  "473,  51  Atl.  343;  Lacy  v.  Hall,  37 
Pa.  St.  300. 

Uniled  Stales.— Mi'Wor  v.  Smithor,  114 
Fed.  116,  52  C.  C.  A.  04. 

Sec  38  Cent.  Dig.  tit.  "  Partnership,"  §  680 
ct  seq. 

90.  California.. —  Wagner  v.  Wagner,  50' 
Ciil.  70,  waived  by  agreement. 

A'(/(/»rA-;i/.— (Jrashcli  r.  Knoll,  16  S.  W. 
453,  1,'!  Ky.  L.  Rc)).  211,  wiiivcil  by  ('(indiict. 

Michiqon.- — 'I'lioiiipsoii  r.  NoM(\  lOH  Midi. 
19,  65  N.  VV.  50.3  (nui  wnivi«d  by  a  dcl'oiulinil. 
who  dciiicH  liis  purtnorship  with  phvintilV^ 
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ner,"  and  also  to  the  purchaser  or  assignee  of  a  partner's  share."^  Some  courts  per- 
mit a  separate  creditor  of  a  partner  who  has  levied  his  execution  upon  the  debtor's 
interest  in  the  tirm  property  to  call  for  an  accounting,  in  order  to  ascertain  such  part- 
ner's benelicial  interest  in  the  property  levied  on  and  to  have  this  subjected  to  the 
lien  of  the  execution  but  as  a  rule  individual  creditors  are  not  entitled  to  an 
accounting.^^  Tlie  personal  representatives  of  a  deceased  partner  are  entitled  to 
an  accounting  from  the  surviving  partners."^  In  case  the  surviving  partners  are 
the  personal  representatives  of  tlie  deceased,  an  accounting  may  be  granted  to  the 
legatees,  or  tlie  creditors  of  the  decedent."^    But  the  heirs  of  a  deceased  partner 


but  who  is  found  to  be  a  partner)  ;  Lobdell  v. 
Baldwin,  93  Mich.  569,  53  N.  W.  730  (right 
lost  in  this  case) . 

Missouri. —  Bassett  v.  Henry,  34  Mo.  App. 
548. 

Tsew  York. —  Moflfat  v.  Moffat,  10  Bosw. 
468,  17  Abb.  Pr.  4. 

North  Carolina. —  Buford  v.  Neely,  17  N.  C. 
481,  an  assignment  of  his  share  as  security 
for  a  debt  by  a  partner,  who  continues  to 
act  and  to  be  recognized  as  such,  not  a  waiver 
of  his  right  to  account  from  his  copartners. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  681. 

Negligence  of  the  husband  of  one  of  the 
partners  in  an  adventure  in  performing  the 
duties  devolving  upon  him  under  the  partner- 
ship agreement  in  the  management  of  the 
business  does  not  defeat  the  wife's  right  to 
an  accounting.  Bradly  v.  Jennings,  201  Pa. 
St.  473,  51  Atl.  343. 

91.  Harvey  v.  Varney,  98  Mass.  118;  Mad- 
dock  V.  Steel,  68  Hun  (N.  Y.)  522,  23  N.  Y. 
Suppl.  61 ;  Parsons  V.  Hayward,  4  De  G.  F. 
&  J.  474,  8  Jur.  N.  S.  924,  31  L.  J.  Ch.  666, 
16  L.  T.  Rep.  N.  S.  628,  10  Wkly.  Rep.  654, 
65  Eng.  Ch.  368,  45  Eng.  Reprint  1267; 
Brigham  v.  Smith,  3  Grant  Err.  &  App. 
(U.  C.)  46. 

92.  Georgia. —  Fountaine  v.  Urquhart,  33 
Ga.  Suppl.  184. 

il/afjic— Hacker  v.  Johnson,  66  Me.  21, 
purchaser  at  an  execution  sale  entitled  to 
accounting. 

Neic  York. —  Stokes  v.  Stokes,  59  Hun  431, 
13  N.  Y.  Suppl.  407  [affirmed  in  128  N.  Y. 
615,  28  N.  E.  253],  an  assignee  is  accorded 
this  right,  on  the  ground  that  the  other  part- 
ners are  trustees  of  such  interest. 

Oregon. —  Marx  v.  Goodnough,  23  Oreg.  545, 
32  Pac.  511,  on  the  ground  that  the  assignee 
becomes  a  tenant  in  common  with  the  other 
partners  in  the  firm  property. 

Tennessee. —  Knight  v.  Ogden,  2  Tenn.  Ch. 
473,  for  same  reason  as  in  the  preceding  Ore- 
gon case. 

United  States. —  Mathewson  v.  Clarke,  6 
How.  122,  12  L.  ed.  370. 

England.— Watts  v.  Driscoll,  [1901]  1  Ch. 
294,  70  L.  J.  Ch.  157.  '84  L.  T.  Rep.  N.  S. 
97,  49  Wkly.  Rep.  146,  applying  Partn.  Act 
(1890),  §  31  (2),  which  accords  an  account- 
ing to  the  assignee  of  a  partner  of  a  dis- 
solved firm,  as  from  the  date  of  the  dissolu- 
tion. Subsection  (1)  compels  the  assignee  of 
a  share  of  a  partner  during  the  continuance 
of  the  partnership  to  accept  the  account  of 
profits  agreed  to  by  the  partners,  and  denies 
him  the  right  to  require  any  accounts  of  the 


partnership  transactions,  or  to  inspect  the 
partnership  books. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  680,  686. 

An  assignee  of  an  assignee  of  a  copartner  in 
a  joint  purchase  and  sale  of  lands  may  sus- 
tain a  bill  in  equity  against  the  other  co- 
partners and  the  agent  of  the  partnership,  to 
compel  a  discovery  of  the  quantity  purchased 
and  sold,  and  for  an  account  and  distribution 
of  the  proceeds.  Pendleton  v.  Wambersie,  4 
Cranch  (U.  S.)  73,  2  L.  ed.  554. 

93.  Nixon  v.  Nash,  12  Ohio  St.  647,  80 
Am.  Dec.  390.    See  supra,  VI,  D,  10. 

94.  Milleman  v.  Kavanaugh,  213  Pa.  St. 
240,  62  Atl.  907. 

95.  California. —  Robertson  v.  Burrell,  110 
Cal.  568,  42  Pac.  1086  (applying  Code  Civ. 
Proc.  §  1585)  ;  Little  V.  Caldwell,  101  Cal. 
553,  36  Pac.  107,  40  Am.  St.  Rep.  89. 

Illinois. —  Winslow  v.  Leland,  128  111.  304, 
21  N.  E.  586,  holding  that  all  rights  and 
causes  of  action  growing  out  of  the  dealings 
between  decedent  and  the  firms  to  which  he 
belonged,  and  any  right  to  an  accounting  with 
the  surviving  partners,  passed  to  and  vested 
in  the  administrator,  and  an  attempted  trans- 
fer of  the  same  by  the  widow  and  children  to 
the  judgment  creditor  of  decedent  was  nuga- 
tory. 

New  York. —  Cheeseman  v.  Wiggins,  1 
Thomps.  &  C.  595,  holding  that  the  repre- 
sentatives are  entitled  to  an  accounting  abso- 
lutely, and  need  not  show  that  there  would 
be  something  due  to  them  from  the  firm  on 
settlement;  their  right  to  an  account  result- 
ing from  their  interest  in  the  effects  of  the 
firm,  and  the  liability  of  the  estate  to  con- 
tribute to  the  payment  of  the  firm  debts. 

North  Carolina. —  Pitt  v.  Moore,  99  N.  C. 
85,  5  S.  E.  389,  6  Am.  St.  Rep.  489,  dealing 
with  Code,  §  1326. 

Vermont. —  Newell  v.  Humphrey,  37  Vt. 
265. 

England. —  Clegg  v.  Fishwick,  1  Hall  &  T. 
390,  47  Eng.  Reprint  1463,  12  Jur.  993,  19 
L.  J.  Ch.  49,  1  Macn.  &  G.  294,  47  Eng.  Ch. 
235,  41  Eng.  Reprint  127^;  Taylor  v.  Taylor, 
28  L.  T.  Rep.  N.  S.  188. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  684,  685. 

96.  Beningfield  v.  Baxter,  12  App.  Cas.  16, 
56  L.  J.  P.  C.  13,  56  L.  T.  Rep.  N.  S.  127; 
Travis  v.  Milne,  9  Hare  141,  20  L.  J.  Ch. 
665,  41  Eng.  Ch.  141,  68  Eng.  Reprint  449; 
Cropper  f.  Knapman,  6  L.  J.  Exch.  9,  2  Y. 
&  C.  Exch.  338;  Bowsher  v.  Watkins,  1  Russ. 
&  M.  277,  5  Eng.  Ch.  277,  39  Eng.  Reprint 
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are  not  entitled  to  call  the  surviving  partner  to  an  account,  in  the  absence  of 
special  circumstances,  as  their  remedj  is  generally  against  the  personal  representa- 
tives of  the  deceased.^^  If  the  surviving  partner  is  a  bankrupt,  any  creditor  of 
the  deceased  partner  may  bring  a  suit  in  equity  to  have  the  partnership  estate 
administered.^^  But  tlie  creditors  of  a  partner  who  lias  made  an  assignment  for 
the  benefit  of  creditors  cannot  call  the  other  partners  to  an  account,  their  remedy 
being  against  the  assignee.^* 

e.  Who  May  Be  Compelled  to  Account.  Each  living  partner  of  a  dissolved 
partnership  is  bound  to  account  to  his  copartners  for  liis  dealings  and  transactions 
as  such  partner.^  The  surviving  partner  is  bound  to  account  to  tlie  representa- 
tives of  the  deceased  partner,^  unless  the  partnership  agreement  permits  him  to 
take  the  firm  assets  at  a  valuation,  or  otherwise  exempts  him  from  liability  to  an 
accounting.^  On  the  other  hand  the  representative  of  the  deceased  is  bound  to 
account,  when  he,  or  the  deceased  partner,  had  the  management  or  control  of 
firm  assets.*  But  the  surety  of  a  deceased  partner  cannot  be  called  to  account  to 
the  survivor,  when  his  only  connection  with  the  firm  consists  in  tliis  suretyship 
relation.^ 

2.  Property  and  Transactions  to  Be  Included  —  a.  In  General.  All  prop- 
erty belonging  to  the  firm  and  forming  a  part  of  its  assets,  whatever  its  nature, 


107.  In  Hyer  v.  Burdett,  1  Edw.  (N.  Y.) 
325,  it  is  said  that  even  in  sucli  a  case  fraud 
or  collusion  must  be  shown,  in  order  to  main- 
tain the  bill. 

97.  Rosenzweig  v.  Thompson,  66  Md.  593,  8 
Atl.  659;  Harrison  v.  Righter,  11  N.  J.  Eq. 
389;  Edgar  v.  Baca,  1  N.  M.  613;  Boggs  v. 
Bird,  131  N.  Y.  665,  30  N.  E.  868  [affirming 
14  N.  Y.  Suppl.  344]  (where  the  heir  was 
allowed  an  accounting  in  order  to  determine 
■whether  the  decedent's  share  of  firm  realty 
was  needed  to  pay  firm  debts] ;  Hyer  v.  Bur- 
dett, 1  Edw.  (N.  Y.)  325.  In  Dent  v.  Slough, 
40  Ala.  518,  the  widow  of  a  partner  was  al- 
lowed a  bill  of  discovery  and  account  against 
the  surviving  partner,  the  circumstances  being 
peculiar. 

98.  Brett  v.  Beckwith,  3  Jur.  N.  S.  31,  26 
L.  J.  Ch.  130,  5  Wkly.  Eep.  112. 

99.  Bruce  v.  Jennings,  1  Leg.  Op.  (Pa.)  33. 
1.  Illinois. —  Rosenstiel  v.  Gray,   112  111. 

282. 

Iowa.— Taylor  v.  Wells,  113  Iowa  320,  85 
N.  W.  30. 

Kentucky. — Peterson  v.  Poignard,  6  B.  Mon. 
570;  Shiddoll  V.  Messick,  4  B.  Mon.  15/ , 
wliere  the  accounting  partner  had  expelled  his 
copartner  from  tlie  firm's  business. 

Ncin  Jcr-iey. —  Ruckman  v.  Decker,  23  N.  J. 
Eq.  2S3  [reversed  on  other  grounds  in  28 
N.  J.  Eq.  014]. 

TVcm;  York. —  Walford  V,  Harris,  78  Hun 
341,  29  N.  Y.  Suppl.  123. 

Pennsylvania. —  Wilson  v.  Keller,  195  Pa. 
St.  98.  45  Atl.  082. 

England.— V:\rin:  Act  (1890),  §  29. 

Canada. —  Wlien  upon  the  dissolution  of  a 
partn('rHlii[)  liy  nniliiiil  consent,  one  of  tlie 
jjiirUuM's  takes  over  tlic  assets  for  due  con- 
Hidcriit  ion,  ami  ngroes  to  sliarc  witli  liis  lute 
j)ar(n('r  any  iniiount  of  llie  brioli-dclils  lie  may 
collect  in  excess  of  a  stated  iinioniil,  lie  ))0- 
eoiiicM  lialile  to  such  jiiirtniM'  to  accimiit  for 
folli'i'f ions  HO  )iia(lc.  (J'Meara  V.  Oucllet,  28 
QiK'lx'c.  Super.  CI.  '118. 

[IX,  C.  1,  b| 


See  38  Cent.  Dig.  tit.  "Partnership," 
§§  687,  688. 

Agent  of  partner. —  Generally  the  rule  does 
not  apply  to  the  mere  agent  of  the  partner. 
Taylor  v.  Wells,  113  Iowa  320,  85  N.  W.  30. 
It  has  been  held,  however,  that  where  there 
has  been  a  dissohition  of  a  partnership  and 
one  of  the  partners  takes  possession  of  the 
firm  assets,  agreeing  to  pay  the  firm  debts, 
but  subsequently  dies,  his  agent,  having  pos- 
session of  the  effects,  will  be  required  to  ac- 
count therefor  to  the  surviving  partner,  al- 
though no  administration  has  been  granted  on 
the  estate  of  the  deceased  partner.  Peterson 
V.  Poignard,  6  B.  Mon.  (Ky.)  570. 

2.  Chapin  v.  Chapin,  (Mass.  1894)  36  N.  E. 
746  (duty  to  account  extends  to  a  partner 
of  the  surviving  partner,  who  knows  that  the 
capital  furnished  by  the  survivor  consists  of 
assets  of  the  old  firm)  ;  Ogden  v.  Astor.  4 
Sandf.  (N.  Y.)  311;  Hutchinson  v.  Campbell, 
13  Misc.  (N.  Y.)  152,  34  N.  Y.  Suppl.  82; 
Taylor  v.  Taylor,  28  L.  T.  Rep.  N.  S.  189. 
See  also  supra,  IX,  C,  1,  b,  text  and  note  95. 

3.  Vyse  v.  Foster,  L.  R.  7  H.  L.  318,  44 
L.  J.  Ch.  37,  31  L.  T.  Rep.  N.  S.  177,  23 
Wklv.  Rep.  355. 

4.  'Marlatt  i'.  Scantland,  19  Ark.  443;  Har- 
gis  r.  Campbell,  14  Fla.  27 ;  Gaskill  v.  Adams, 
83  Mo.  App.  380;  Kline  r.  Kline,  3  Ch. 
Chamb.  (U.  C.)  137.  Plaintifl'  and  his  de- 
ceased partner,  who  were  tenants  in  com- 
mon of  a  certain  quarry,  entered  into  a 
partnership  to  ojieraie  the  same,  by  which 
cacli  was  to  have  half  of  the  rents  and  profits. 
After  decedent's  deatji,  defendant,  in  liis  ca- 
pacity as  executor  and  as  distributee  of  de- 
cedent's inlerest  in  tlio  firm,  collected  and 
retained  all  of  the  rents  and  prolits  belonging 
to  the  (piarry.  It  was  held  tlmt  one  half  of 
Rucli  rents  and  profits  only  liclonged  to  de- 
fendant or  llie  <'state,  inid  that  he  held  the 
other  half  as  a  baililV  for  plaintilT.  Flynn  V. 
Scale,  2  Cal.  App.  (Ki.'.,  SI  Par.  263. 

6.  Bissoll  V.  Anics,  17  Conn.  121. 
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is  to  be  brought  into  tlie  final  accounting,  upon  the  settlement  of  the  firm's 
affairs.*^  But  property  which  has  never  belonged  to  the  firm,''  or  which  has 
ceased  to  be  a  part  of  the  firm  assets  because  of  the  express  agreement  or  of  the 
condnet  of  the  partners,^  is  not  to  be  included  in  the  account.  Nor  is  property 
which  is  held  by  them  as  joint  owners  but  has  never  formed  a  part  of  the  firm 
assets.'-'  The  amount  for  which  a  partner  is  chargeable  who  takes  exclusive  con- 
trol of  the  firm  stock  upon  dissolution  is  generally  its  fair  value  at  the  date  of 
dissolution.^"    A  partner  who  has  made  a  profit  by  selling  his  own  goods  to  the 


6.  Connecticut. —  Russell  k.  Green,  10  Conn. 
269,  where  one  partner  was  held  liable  for 
the  net  avails  of  his  copartners'  shares  of  cer- 
tain firm  lumber,  although  he  had  compro- 
mised the  claim  for  such  avails  for  a  portion 
of  its  face. 

ZcHl«c/.-i/.— Swaflford  v.  White,  89  S.  W. 
129,  28  Kv.  L.  Rep.  119;  Whitnev  v.  Whitney, 

88  S.  W.'SII,  27  Kv.  L.  Rep.  1197.  115  Ky. 
552,  74  S.  W.  194,  24  Ky.  L.  Rep.  2465,  hold- 
ing that  the  books  showing  expirations  of 
policies  were  a  part  of  the  assets  of  a  firm 
of  insurance  agents,  and  should  be  sold  with 
the  other  property  of  the  firm. 

Louisiana. —  Klotz  i\  Macready,  39  La.  Ann. 
638,  2  So.  203,  where  the  partnership  articles 
bound  the  surviving  partner  to  liquidate 
within  six  months  after  the  dissolution. 

Michigan. —  Killefer  v.  McLain,  70  ]\Iieh. 
508,  38  N.  W.  455,  holding  that  in  arriving 
at  a  decree  settling  a  partnership,  the  trial 
court  should  take  an  account  of  assets  and 
liabilities,  gains  and  losses,  how  accounts 
stood  at  the  death  of  a  deceased  member, 
what  debts  a  surviving  member  has  paid,  and 
what  has  become  of  the  assets  of  the  firm. 

New  York. —  Arthur  v.  Sire,  105  N.  Y.  App. 
Div.  454.  94  N.  Y.  Suppl.  346  [modiftjing  45 
Misc.  257,  92  N.  Y.  Suppl.  158]. 

Oregon. —  Church  i'.  Adams,  37  Oreg.  355, 
61  Pac.  639;  Langell  v.  Langell,  17  Oreg.  220, 
20  Pac.  286.  where  the  court  settled  the  af- 
fairs of  the  firm  upon  the  basis  of  the  amount 
of  funds  received  by  the  delinquent  partner 
who  had  failed  to  keep  accounts. 

Pennsylvania. —  Plumlv  u.  Plumly,  6  Pa. 
Co.  Ct.  72. 

Vermont. —  Washburn  V.  Washburn,  23  Vt. 
576. 

West  Virginia. —  Moore  V.  Wheeler,  10 
W.  Va.  35,  holding  that  the  accounting  will 
commence  from  the  last  account  stated  be- 
tween the  partners,  unless  special  circum- 
stances render  that  account  inconclusive. 

See  38  Cent.  Dig.  tit.  "  Partnership."  §  69-2. 

Business  done  in  another  place. —  Wliere 
the  business  of  a  partnership  has  been  placed 
in  the  hands  of  a  receiver  at  the  suit  of  a 
creditor  of  a  partner,  business  done  in  another 
city  should  be  brought  in,  so  as  to  affect  the 
value  of  defendant's  share,  if  such  business 
is  an  extension  of  the  original  business,  but 
not  if  carried  on  by  the  same  partners  as  a 
new  and  independent  venture.  Gav  v.  Ray, 
195  Mass.  8.  80  N.  E.  693. 

7.  See  Waisner  v.  Waisner,  15  Wyo.  420, 

89  Pac.  580,  holding  that  where,  in  proceed- 
ings for  the  dissolution  of  a  partnership,  the 
partners  submitted  their  differences  to  arbi- 
trators, and  it  appeared  that  the  wife  of  a 


partner  had  purchased  with  her  own  money  a 
tract  of  land  which  the  partnership  used,  but. 
there  was  no  evidence  that  the  wife  held  the- 
property  as  trustee  for  the  partnership,  the 
arbitrators  had  no  right  to  treat  such  tract 
as  a  part  of  the  firm  property. 

Interest  in  public  lands. —  Partners  seeking 
a  dissolution  of  the  firm  submitted  their  dif- 
ferences to  arbitrators.  It  appeared  that  a 
partner  had  made  a  homestead  entry  under 
the  federal  land  laws.  The  partner  testified 
that  the  land  was  not  partnership  land,  and 
was  not  included  in  the  agreement  of  sub- 
mission to  arbitration,  and  the  copartner  of- 
fered no  evidence  in  opposition  thereto.  It 
vi'as  held  that  the  land  could  not  be  regarded 
as  firm  property,  especially  in  view  of  the 
fact  that  an  agreement  by  the  partner  to 
convey  the  land  to  the  firm  would  be  void. 
Waisner  v.  Waisner,  15  Wyo.  420,  89  Pac. 
580. 

8.  Arkansas. —  Rushing  v.  Peoples,  42  Ark. 
390,  where  stock  levied  on  by  certain  cred- 
itors of  one  partner  was  sold  with  the  assent 
of  both  partners,  and  thus  ceased  to  be  firm 
assets. 

Florida. —  Price  v.  Hicks,  14  Fla.  565,  hold- 
ing that  where  certain  property  was  invested 
in  the  name  of  the  wife  of  one  of  the  part- 
ners, it  was  not  to  be  accounted  for  by  his 
estate  after  his  death,  in  the  absence  of  proof 
that  the  investment  had  been  disposed  of  by 
the  deceased  or  used  for  his  benefit. 

Louisiana. —  Photon's  Succession,  34  La, 
Ann.  893. 

Minnesota. —  Blakeley  v.  Le  Due,  22  Minn. 
476. 

Missouri. —  Burress  v.  Blair,  61  Mo.  133. 

xYew  Yor/c— Tygart  v.  Wilson,  39  N.  Y. 
App.  Div.  58,  56  N.  Y.  Suppl.  827  (holding 
that  a  lease  renewed  in  favor  of  some  of  the 
partners,  after  one  partner,  had  given  notice 
of  his  intention  to  retire  from  the  firm,  was 
not  a  firm  asset  in  which  he  had  any  in- 
terest) ;  Fellerman  v.  Goldberg,  28  Misc.  235, 
58      Y.  Suppl.  1113. 

Pennsylvania. —  Browne  v.  Scull,  27  Pa. 
Super.  Ct.  513. 

South  Dakota. —  Betts  v.  Letcher,  1  S.  D. 
182.  46  N.  W.  193. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  692. 

9.  Jones  v.  Jones,  23  Ark.  212. 

10.  'New  York. —  Cheeseman  v.  Wiggins,  1 
Thomps.  &  C.  595. 

Pennsylvania. —  Parker  v.  Broadbent,  134 
Pa.  St.  322,  19  Atl.  631. 

South  CaroZt?!«.— Kinloch  v.  Hamlin,  2  Hill 
Eq.  19,  27  Am.  Dec.  441. 

Vermont. —  King  v.  White,  63  Vt.  158,  21 
Atl.  535,  25  Am.  St.  Rep.  752. 

[IX,  C,  2,  a] 
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firm  is  accountable  to  tlie  firm  for  this  profit,  unless  his  copartners  have  assented 
to  the  transaction.^^  On  the  other  side  of  the  account  are  to  be  included  all  debts 
and  expenditures  faii'ly  incurred  and  made  on  behalf  of  the  firm.'^ 

b.  Premiums  For  Admission  Into  the  Partnership,'^  In  some  cases  of  dissolu- 
tion a  partner  who  has  received  from  a  copartner  a  premium  or  bonus  for  admis- 
sion into  the  firm  is  bound  to  return  a  part  of  such  premium  to  the  copai'tner, 
on  the  ground  that  a  part  of  tiie  considei'ation  for  the  premium  was  the  con- 
tinuance of  the  partnership,  during  an  agreed,  or  at  least  an  expected,  period.'* 
In  England  the  subject  is  now  regulated  by  statute.'^  In  the  United  States  there 
seems  to  be  no  disposition  on  the  part  of  the  courts  to  order  a  return  of  any  part 
of  a  premium,  unless  the  partner  who  received  it  induced  its  payment  by  fraud.'* 


Vnited  States.— Qmm&W  v.  Bird,  10  Wall. 
304,  19  L.  ed.  913. 

England. —  Simmons  v.  Leonard,  3  Hare 
581,  25  Eng.  Ch.  581,  67  Eng.  Reprint  512. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  692. 

11.  Bentley  v.  Craven,  18  Beav.  75,  52  Eng. 
Eeprint  29. 

12.  Chambers  v.  Croolc,  42  Ala.  171,  94 
Am.  Dee.  637;  Eemick  v.  Emig,  42  111.  342 
(holding  that  an  accounting  between  surviv- 
ing partners  and  the  administrator  of  a  de- 
ceased partner,  the  partners  all  having  equal 
interests,  should  be  made  by  ascertaining  the 
state  of  the  stock  at  the  death  of  the  de- 
ceased partner,  and  its  proceeds  up  to  the 
date  of  account,  charging  each  partner  with 
the  amount  he  has  failed  to  bring  into  the 
partnership  or  may  have  overdrawn  on  his 
account,  and  after  allowing  each  his  advance- 
ments to  the  partnership,  distributing  the  bal- 
ance equally  to  the  surviving  partners  and 
administrator)  ;  Lusk  v.  Graham,  21  La.  Ann. 
159;  Ridgway  V.  Clare,  19  Beav.  Ill,  52  Eng. 
Reprint  291. 

13.  See  also  infra,  IX,  C,  2,  e,  text  and 
note  30. 

14.  Pease  v.  Hewitt,  31  Beav.  22,  8  Jur. 
N.  S.  1166,  7  L.  T.  Rep.  N.  S.  11,  10  Wkly. 
Rep.  535,  54  Eng.  Reprint  1045;  Bury  v. 
Allen,  1  Coll.  589',  00  Rev.  Rep.  200,  28  Eng. 
Ch.  589,  63  Eng.  Reprint  556;  Freeland  v. 
Stansfeld,  2  Eq.  Rep.  118,  1  Jur.  N.  S.  8, 
23  L.  J.  Ch.  923,  2  Smale  &  G.  479,  2  Wkly. 
Rep.  575,  05  Eng.  Reprint  490;  Bullock  v. 
Crockett,  3  Gifl'ard  507,  8  Jur.  N.  S.  502,  5 
L.  T.  Rep.  N.  S.  882,  00  Eng.  Reprint  509. 
See  also  supra,  V,  A,  .3. 

15.  English  Partn.  Act  (1890),  §  40,  pro- 
viding as  follows:  "  VVlicre  one  partner  has 
paid  a  pr(!miiiin  to  anotlicr  on  entering  into  a 
partnersliip  for  a  fixed  term,  and  the  partner- 
Hlii])  is  (lisMdlvcd  before  tlu?  ex])iration  of  that 
term  otlierwisi!  than  by  the  death  of  a  part- 
ner, the  Court  may  order  the  rej)aynient  of 
th(i  pri^niiiim,  or  of  such  i)art  thereof  as  it 
tiiinks  just,  having  regard  to  tlie  terms  of 
the  partnersliip  contract  and  to  the  length  of 
time  (luring  which  the  jjartncrship  has  eon- 
tinncfl;  uiih'ss  (a)  tlio  dissohition  is,  in  the 
JuilgnK'nt  of  the  Court,  wholly  or  cliiclly  duo 
to  (he  niisconiluct  of  the  partner  who  paid 
tli<'  pnwniuin,  or  (b)  the  partnership  has  been 
disHolved  ))y  an  agreement  containing  no  ])ro- 
viHion  for  a  return  of  any  iiait  of  tlio 
premium. "  Nee  Lycm  v.  Tvvelldell,  17  Cli.  1). 
52!),     i:.    .].    W    (ISO,    50    l>.    J.    Ch.  571, 
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44  L.  T.  Rep.  N.  S.  785,  29  Wkly.  Rep. 
689;  Bluck  V.  Capstick,  12  Ch.  D.  863, 
48  L.  J.   Ch.   766,   41   L.  T.   Rep.   N.  S. 

215,  28  Wkly.  Rep.  75  (if  dissolution  is  due 
to  the  misconduct  of  a  partner,  who  has 
agreed  to  pay  a  premium,  but  who  has  not 
paid  it,  he  will  be  ordered  to  pay  the  whole, 
notwithstanding  the  dissolution)  ;  Lee  v. 
Page,  7  Jur.  N.  S.  768,  30  L.  J.  Ch.  857,  9 
Wkly.  Rep.  754;  Yates  v.  Cousins,  60  L.  T. 
Rep.  N.  S.  535  (plaintiff  not  entitled  to  a 
return  of  the  premium  because  of  his  miscon- 
duct) ;  Brewer  v.  Yorke,  46  L.  T.  Rep.  N.  S. 
289  (mere  incompetence  of  plaintiff  will  not 
bar  a  recovery  but  may  affect  the  amount  of 
his  recovery).  See  also  supra,  V,  A,  3. 

16.  Harrington  v.  Walthal,  98  Ga.  776,  25 
S.  E.  836;  Petrie  v.  Steedly,  94  Ga.  196,  21 
S.  E.  512;  Durham  v.  Hartlett,  32  Ga.  22 
(where  one  partner  had  given  his  note  for  the 
bonus,  and  was  compelled  to  pay  it  after  dis- 
solution, because  the  agreement  of  dissolution 
did  not  relieve  him  from  liability  thereon)  ; 
Carlton  v.  Cummins,  51  Ind.  478  (where  a 
partnership  at  will  had  continued  more  than 
a  year,  and  it  was  held  that  no  part  of  the 
bonus  was  recoverable,  but  it  was  said  that 
an  action  will  lie  for  a  return  of  the  bonus, 
when  the  other  party  has  wholly  failed  or  re- 
fused to  comply  with  the  contract)  ;  Swift  v. 
Ward,  SO  Iowa  700,  45  N.  W.  1044,  11 
L.  R.  A.  302  (where  a  return  was  refused, 
although  plaintiff  had  paid  a  bonus  of  three 
thousand  one  hundred  dollars,  and  the  part- 
nership was  to  continue  for  ten  years,  unless 
sooner  dissolved  by  mutual  consent,  or  by 
written  notice  given  by  one  partner  to  the 
other,  where  after  fifteen  months  plaintin''s 
liealth  broke  down,  and  he  was  obliged  to 
leave  the  state,  when  the  other  partner  gave 
written  notice  of  dissolution,  jirovided  fen-  in 
the  partnership  articles)  ;  Boughner  r.  Black, 
83  Ky.  521,  4  Am.  St.  Rep.  174  (partner  re- 
leased from  paying  his  note  given  for  the 
bonus,  because  ho  was  induced  to  give  the 
note  and  become  a  partner  by  the  fraudulent 
conduct  of  the  payee)  ;  Gaty  V.  Tyler,  33  Mo. 
A]i]).  IDI.  T\w  general  rule  is  that,  whore  a 
l)artiiership  is  created  for  a  siiecifled  time 
and  detorniiiiod  by  a  dissolution  by  nuitual 
eonacMit  before  the  cx])irnlion  of  that  time, 
tlion,  in  the  absence  of  a  jjroviaiou  in  tho 
original  articles  of  ngreomcnt  for  return  of 
any  part  of  tho  |n'oniiuni  or  bonus  ])ai(l  when 
tho  piirtiiorHliip  was  formed  on  any  conlin- 
gency,  tho  jiarly  wUo  jiaiil  it  is  not  entitled 
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In  sucli  a  case  a  return  would  be  ordered  in  England,  even  when  the  partnership 
is  one  at  will.''' 

c.  Partial  Aeeounting.  One  partner  cannot  maintain  an  action  against  his 
•copartners  for  an  accounting  as  to  particular  items  or  transactions.'^  Nor,  while 
the  partnership  continues,  will  a  court  of  equity  interfere  to  settle  accounts  and 
state  the  balance  between  the  partners,  except  where  the  complaining  partner 
€stabHshes  a  case  of  extreme  necessity  ;  fof  it  is  not  the  office  of  a  court  to  enter 
into  a  consideration  of  partnership  squabbles  and  attempt  to  right  them.^'^  But 
partners  may  make  a  partial  settlement  by  arbitration  at  any  time.^' 

d.  Good- Will  of  Firm.  This  constitutes  a  part  of  the  firm's  assets,^^  and,  upon 
•dissolntion,  every  partner  is  entitled  to  have  it  converted  into  cash  and  included 
in  the  firm's  accounts,^  unless  by  his  agreement  or  conduct  he  has  precluded  him- 
self from  asserting  such  right.^  In  computing  the  value  of  the  good-wiil  of  a 
decedent's  business  at  the  time  of  his  death,  the  basis  should  be  the  annual  profits 
before  his  death.^    In  particular  circumstances,  as  in  a  case  where  it  is  shown 


to  the  return  of  any  part  of  it,  unless  the 
dissolution  agreement  so  provides.  Grouse  v. 
McCandless,  121  III.  App.  237  {affirmed  in 
220  111.  344,  77  N.  E.  202].  Where  parties 
have  agreed  to  dissolve  a  partnership  but 
have  left  the  terms  of  dissolution  for  further 
agreement  between  themselves,  upon  their 
failing  to  agree,  a  court  of  equity  will  fix 
such  terms  and,  in  such  connection,  will  in- 
quire into  the  matters  preceding  the  agree- 
ment by  which  the  dissolution  was  effected, 
will  examine  the  contract  of  partnership  to 
ascertain  if  there  was  any  fraud  in  its  in- 
ception, and  consider  such  other  matters  as 
will  aid  it  in  making  an  equitable  adjust- 
ment. Grouse  v.  McGandless,  supra.  See  also 
■supra,  V,  A,  3. 

Reconveyance  of  real  estate  conveyed  as 
tonus  at  a  certain  valuation  see  MeCandless 
V.  Grouse,  220  111.  344,  77  N.  E.  202. 

17.  English  Partn.  Act  (1890),  §  41;  Eaw- 
lins  V.  Wickham,  3  De  G.  &  J.  304,  5  Jur. 
If.  S.  278,  28  L.  J.  Ch.  188,  7  Wkly.  Eep. 
143,  60  Eng.  Gh.  237,  44  Eng.  Eeprint  1285 
[affirming  1  Giffard  355,  4  Jur.  N.  S.  999,  6 
Wklv.  Rep.  509,  65  Eng.  Reprint  954]; 
Jauncey  v.  Knowles,  29  L.  J.  Gh.  95,  1  L.  T. 
Rep.  N.  S.  116,  8  Wkly.  Eep.  69.  See  supra, 
Y,  A,  3. 

18.  Thompson  v.  Lowe,  111  Ind.  272,  12 
INT.  E.  476;  Walmsley  v.  Mendelsohn,  31  La. 
Ann.  152;  Davis  v.  Davis,  60  Miss.  615,  620, 
an  attempt  to  force  an  accounting  as  to  a 
particular  plantation,  while  ignoring  the  ac- 
eounts  of  the  general  business  of  the  firm, 
"which  failed,  the  court  saying:  "It  is  no 
more  competent  for  a  partner  to  do  this,  ig- 
noring the  state  of  accounts  as  to  the  general 
"business,  than  it  would  be  to  seek  an  account 
and  a  decree  for  the  profits  of  one  year,  dis- 
Tegarding  the  losses  of  preceding  and  succeed- 
ing ones." 

19.  Lord  V.  Hull,  178  N".  Y.  9,  70  N.  E.  69, 
102  Am.  St.  Rep.  484  [reversing  80  N.  Y. 
App.  Div.  194,  80  N.  Y.  Suppl.  321  (affirm- 
ing 37  Misc.  83,  74  N.  Y.  Suppl.  711)]  ;  Fair- 
thorne  v.  Weston,  3  Hare  387,  8  Jur.  353,  13 
L.  J.  Gh.  263,  64  Rev.  Eep.  342,  25  Eng.  Gh. 
:387,  67  Eng.  Eeprint  432.  In  Lindley  Partn. 
■(7th  ed.)    537,  these  exceptional  cases  are 


classified  as  follows :  "  ( 1 )  Where  one  partner 
has  sought  to  withhold  from  his  co-partner  the 
profit  arising  from  some  secret  transaction; 
( 2 )  where  the  partnership  is  for  a  term  of 
years  still  unexpired,  and  one  partner  has 
sought  to  exclude  or  expel  his  co-partner  or 
to  drive  him  to  a  dissolution;  (3)  where  the 
partnership  has  proved  a  failure,  and  the 
partners  are  too  numerous  to  be  made  parties 
to  the  action,  and  a  limited  account  will 
result  in  justice  to  them  all." 

20.  Wray  v.  Hutchinson,  8  L.  J.  Ch.  62,  2 
Myl.  &  K.  235,  7  Eng.  Ch.  235,  39  Eng.  Ee- 
print 934;  Knebell  v.  White,  5  L.  J.  Exch. 
98,  2  Y.  &  G.  Exch.  15,  47  Eev.  Eep.  329, 

21.  Kendrick  v.  Tarbell,  26  Vt.  416. 

22.  See  supra,  VII,  A,  5 ;  VIII,  K,  2. 

23.  Eice  v.  Baggot,  4  Silv.  Sup.  (N.  Y.) 
383,  7  N.  Y.  Suppl.  518;  Williams  v.  Wilson, 
4  Sandf.  Gh.  (N.  Y.)  379;  Rammelsberg  v. 
Mitchell,  29  Ohio  St.  22. 

Dissolution  by  death. —  When  dissolution  of 
a  partnership  is  caused  by  the  death  of  one 
of  the  partners,  the  same  principles  apply  for 
the  disposal  of  the  good-will  as  in  other  cases 
of  dissolution,  where  no  agreement  has  been 
made  by  the  parties  concerning  it.  Matter  of 
Silkman,  121  N.  Y.  App.  Div.  202,  105  N.  Y. 
Suppl.  872  [affirmed  in  190  N.  Y.  560,  83 
N.  E.  1131]. 

24.  Douthart  v.  Logan,  190  111.  243,  60  N.  E. 
507;  McCall  v.  Moschowitz,  14  Daly  (N.  Y.) 
16,  1  N.  Y.  St.  99,  10  N.  Y.  Civ.  Proc.  107 
(lost  by  agreeing  to  leave  the  firm  at  the  end 
of  a  year)  ;  Smith  v.  Wood,  12  N.  Y.  Suppl. 
724  (holding  that  a  secret  partner  loses  the 
right  to  an  accounting  for  the  good-will  by 
permitting  the  accounting  partner  to  conduct 
the  business  in  his  individual  name)  ;  Van 
Dyke  v.  Jackson,  1  E.  D.  Smith  (N.  Y.)  419 
(similar  to  preceding  case)  ;  Smith  v.  Greer, 
7  Ont.  L.  Rep.  332  (where  such  right  was  lost 
by  laches)  ;  O'Keefe  v.  Gurran,  17  Can.  Sup. 
Ct.  596  [reversing  15  Ont.  84  (affirming  15 
Ont.  App.  103)]  (where  the  right  was  for- 
feited by  misconduct,  as  agreed  in  partnership 
articles) . 

25.  Matter  of  Silkman,  121  N.  Y.  App.  Div. 
202.  105  N.  Y.  Suppl.  872  [affirmed  in  190 
N.  Y.  560,  83  N,  E.  1131]. 
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that  the  business  has  long  been  conducted  at  a  loss,  etc.,  the  good-will  of  a  firm 
may  not  have  any  jDecuniary  value.^® 

e.  Claims  Between  Partners  and  Firm  and  Between  Copartners.    Upon  a  final 

accounting  and  settlement  of  firm  affairs,  valid  claims  by  any  partner  against  the 
firm  upon  firm  transactions  are  to  be  credited  to  him  and  valid  claims  by  the 
firm  upon  a  partner  are  to  be  charged  against  him.^  The  same  rule  applies  to 
claims  between  partners  which  are  veritable  partnership  transactions;^^  and 
these,  in  England,  include  claims  for  the  repayment  of  premiums.^^  But  claims 
growing  out  of  individual  transactions  between  partners  and  having  nothing  to  da 
with  partnership  affairs  are  not  to  be  included  in  the  partnership  accounting.'''^ 
As  between  the  partners  themselves,  however,  when  the  rights  of  creditors  are 
not  involved,  it  has  been  held  that  an  individual  indebtedness  from  one  partner 
to  another  may  be  deducted  from  a  partnership  balance  due  from  the  latter  to  the 
former.^^ 

f.  Transactions  Subsequent  to  Dissolution.  If  these  are  connected  with  the 
winding  up  of  the  firm  affairs,  or  with  the  completion  of  contracts  entered  into 
before  dissolution  and  binding  upon  the  firm  thereafter,  they  are  to  be  included 
in  the  final  settlement  between  the  partners.^^    If  the  transactions  consist  in  the 


26.  Farwell  t.  Huling,  132  111.  112,  23  N.  E. 
438,  holding  that  the  evidence  that  a  partner- 
ship had  been  conducted  less  than  a  year 
at  a  heavy  loss  does  not  vs^arrant  a  finding 
that  the  good-will  is  of  any  value,  in  the 
absence  of  evidence  that  the  name  of  the  firm 
or  the  location  of  the  store  had  any  special 
value. 

27.  Roberts  v.  Eldred,  73  Cal.  394,  15  Pae. 
16  (where  the  claim  was  for  money  paid  by 
the  claimant  in  satisfaction  of  firm  debts)  ; 
Gandolfo  v.  Appleton,  40  N.  Y.  533;  Whittle 
V.  McFarlane,  1  Knapp  311,  12  Eng.  Reprint 
338  (where  the  claim  was  not  valid,  being 
for  commissions  on  claims  collected  by  him 
for  his  firm)  ;  Lawton  Saw  Co.  v.  Machum,  2 
N.  Brunsw.  Eq.  191  (where  a  partner  was  held 
not  entitled  to  claim  for  depreciation  in  value 
of  machinery  the  use  of  which  he  contributed 
to  the  firm ) . 

28.  District  of  Columbia. —  Cooper  i;.  01- 
cott,  1  App.  Cas.  123,  where,  however,  the 
claim  was  too  indefinite  and  vague  to  be  al- 
lowed. 

Illinois. —  Scroggs  V.  Cunningham,  81  111. 
110. 

Kentucky. —  Francis  v.  Shearer,  16  S.  W. 
365,  17  S.  W.  105,  13  Ky.  L.  Rep.  283,  in- 
debtedness to  firm  for  firm  property  lost 
through  his  negligence. 

Mi'ssouri. —  Silver  v.  St.  Louis,  etc.,  R.  Co.. 
72  Mo.  194  \alflrwing  5  Mo.  App.  381]. 

l\'ew  yoW,-.— Tygart  v.  Wilson,  39  N.  Y. 
Ajip.  Div.  58,  50  N.  Y.  Suppl.  S27,  holding, 
ho\v<'ViT,  that  a  duplicate  ])nyincnt  of  a  firm 
bill  by  mistiiUe  of  a  partner  is  not  to  be 
cliiirgcd  to  him  unless  he  was  grossly  negli- 
gent. 

I'cini.tylrania. —  Brown  v.  McFarland,  41 
Pa.  St.  129,  80  Am.  Dec.  598. 

/■Jn(/liiiid.—  I'iivin.  Act  (  1890),  §§  29,  30 
((■Dili  pel  ling  ii  partner  to  account  for  th(! 
jiroliln  derived  by  liiin  in  a  biiHincsH  wliicli  is 
<  ())n|)ct  i(  ive  willi  that  of  the  (Inn,  or  from 
InuiHiiclionM  coricorning  tli<!  partm-rHhlf))  ; 
Hancock  r.  WniUm,  22  Wkly.  Kci).  784  \<if- 
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firming  30  L.  T.  Rep.  N.  S.  592,  22  Wkly. 
Rep.  592]. 

Canada. —  Wright  t;.  Kane,  (Nov.  Sc.)  Cass, 
Dig.  596. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  695. 

29.  Royster  v.  Johnson,  73  N.  C.  474. 

30.  Atwood  f.  Maude,  L.  R.  3  Ch.  309,  16 
Wkly.  Rep.  665;  Edmonds  v.  Robinson,  29 
Ch.  D.  170.  54  L.  J.  Ch.  586,  52  L.  T.  Rep. 
N.  S.  339,  33  Wkly.  Rep.  471;  Astle  v.  Wright, 
23  Beav.  77,  2  Jur.  N.  S.  849,  25  L.  J.  Ch. 
864,  4  Wkly.  Rep.  764,  53  Eng.  Reprint  30; 
Mackenna  v.  Parkes,  36  L.  J.  Ch.  366,  15 
L.  T.  Rep.  N.  S.  500,  15  Wkly.  Rep.  217; 
Andrews  v.  Jones,  12  L.  T.  Rep.  N.  S.  229. 
See  supra,  IX,  C,  2,  b. 

31.  Florida.— 'Nims  v.  Nims,  23  Fla.  69,  1 
So.  527. 

Illinois.—  Berry  v.  Powell,  18  111.  98. 

Massachusetts. —  Goldthwait  v.  Day,  149 
Mass.  185,  21  N.  E.  359. 

Mississippi. —  Vaiden  v.  Hawkins,  (1889)  6 
So.  227. 

'New  Eampsliire. —  Reid  v.  McQuesten,  61 
N.  H.  421. 

Neio  York. —  Caldwell  v.  Leiber,  7  Paige 
483. 

Tennessee. —  Looney  i".  Gillenwaters,  11 
Heisk.  133. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  095. 

32.  Jones  v.  Jones,  23  Ark.  212;  Parker  r. 
Parker,  65  Barb.  (N.  Y.)  205. 

33.  California.— 'L\ii\Q  V.  Caldwell,  101 
Cal.  553,  36  Pac.  107,  40  Am.  St.  Rop.  S!i. 
where  the  rule  was  applied  to  the  conduct  of 
a  lawsuit  by  the  surviving  partner  in  a  lirni 
of  attorneys. 

/J/iMots.— Davenport  v.  Henderson,  47  111. 
74. 

Massachusetts. —  Perkins  V.  Stern,  152: 
Mass.  518,  25  N.  E.  909;  Tyng  v.  Thayer,  8: 
Allen  ;!91. 

Michigan. —  'rh(nni)son  P.  Noble,  108  Mich. 
10,  (15  N.  W.  5(1:),  holding  tlie  aolvenl  part- 
ner not  lial)le  for  loss  oeeasioned  by  mort- 
gaging lliiii  properly  to  secure  a  valid  linn 
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use  of  firm  property  by  one  or  more  partners,  sncli  partners  must  account  to  the 
others  therefor.'^^  Other  transactions  between  partners  after  dissolution,  although 
they  may  have  some  connection  with  the  former  partnership  and  may  give  rise  to 
individual  liability  from  one  to  the  other,  are  not  to  be  included  in  the  partner- 
ship accounting.^^ 

g.  Matters  Connected  With  Previous  Partnerships.  These  cannot  be  brought 
into  an  accounting,^''  unless  the  parties  thereto  have  by  agreement  or  conduct  made 
them  a  part  of  the  affairs  of  the  firm  which  is  in  process  of  settlement. 

3.  Determination  and  Disposition  of  Share  of  Partners  —  a.  Inventory  and 
Valuation  of  Assets.  The  value  of  a  partner's  share  is  determinable  by  convert- 
ing the  firm's  assets  into  cash,^^  paying  the  liabilities  of  the  firm,  and  striking  a 
balance.  The  proportion  of  such  balance  to  which  he  is  entitled  under  the  part- 
nership agreement  constitutes  his  share.^^  This  method  of  determining  the  value 
of  a  partner's  share  is  often  modified  by  agreement ; and  a  partner  who  has 
prevented  the  sale  of  firm  assets,  or  their  accurate  valuation,  may  be  charged  with 
their  fair  value.*^    At  times  statutes  provide  for  an  inventory  and  appraisement  of 


debt,  and  its  subsequent  sale  for  less  than  its 
value. 

Pennsylvania. —  Harris  v.  Rosenberg,  161 
Pa.  St.  307,  29  Atl.  44. 

South  Carolina. —  Carrere  v.  Whaley,  17 
S.  C.  595,  surviving  partner  not  accountable 
for  the  entire  fee  collected  in  a  case  com- 
menced before  the  other's  death,  but  prose- 
cuted and  finislied  thereafter. 

England. —  llcClean  r.  Kennard,  L.  R.  9 
Ch.  336,  43  L.  J.  Ch.  323,  30  L.  T.  Rep.  N.  S. 
186,  22  Wkly.  Rep.  382. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  696. 

34.  Ligare  v.  Peacock,  109  111.  94;  Free- 
man V.  Freeman,  136  Mass.  260;  McGraw  v. 
Dole,  63  Mich.  1,  29  N.  W.  477;  Chittenden 
V.  Witbeck,  50  Mich.  401,  15  N.  W.  526;  Pine 
V.  Ormsbee,  2  Abb.  Pr.  N.  S.  (N.  Y.)  375; 
Stougliton  V.  Lvnch,  2  Johns.  Ch.  (N.  Y. ) 
209. 

35.  Connecticut. —  Patterson  v.  Kellogg,  53 
Conn.  38,  22  Atl.  109C. 

Maryland. —  Goodburn  v.  Stevens,  5  Gill  1. 

Michigan. —  Candler  v.  Stange,  53  Mich. 
479,  19  N.  W.  154;  Chittenden  v.  Witbeck,  50 
Mich.  401,  15  N.  W.  526. 

NcLo  York. — Tennant  v.  Guy,  3  N.  Y.  Suppl. 
697. 

England. —  Broughton  v.  Broughton,  44 
L.  J.  Ch.  526,  23  Wkly.  Rep.  770. 

Canada. —  Cane  v.  Macdonald,  10  Brit.  Col. 
444;  O'Lone  v.  O'Lone,  2  Grant  Ch.  (U.  C.) 
125. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  696. 

36.  Beeson's  Appeal,  1  Pa.  Cas.  465,  2  Atl. 
683;  Nicholson  v.  Kinsey,  (Tenn.  Ch.  App. 
1896)  38  S.  W.  1033. 

37.  Burchard  v.  Boyce,  21  Ga.  6;  Toulmin 
r.  Copland,  3  Y.  &  C.  E.xch.  625  [affirmed  in 
7  CI.  &  F.  349,  7  Eng.  Reprint  1102,  West. 
164,  9  Eng.  Reprint  459]. 

38.  Partition  see  supra,  V,  C,  1,  g. 

39.  Sigourney  v.  Munn,  7  Conn.  1 1 ;  Austin 
V.  Da  Rocha,  23  La.  Ann.  44;  Moore  v.  Hunt- 
ington, 17  Wall.  (U.  S.)  417,  21  L.  ed.  642; 
Darby  v.  Darby,  3  Drew.  495,  2  Jur.  N.  S. 
271,  25  L.  J.  Ch.  371,  4  Wkly.  Rep.  413,  61 
Eng.  Reprint  992;  English  Partn.  Act  (1890), 
§  39. 

[44] 


40.  Massachusetts. —  Chapin  v.  Chapin, 
(1894)  36  N.  E.  746;  Leach  v.  Leach,  18  Pick. 
68. 

Missouri. —  Quinlivan  v.  English,  42  Mo. 
362. 

Neto  Jersey. —  Van  Horn  v.  Van  Horn,  (Ch. 
1890)  20  Atl.  826,  manifest  errors  may  be  cor- 
rected, so  as  to  make  the  appraised  valuation 
conform  to  the  terms  of  the  agreement. 

yew  Yorfc.— Marquand  v.  New  York  Mfg. 
Co.,  17  Johns.  525,  an  agreed  valuation  is 
binding,  although  the  property  may  there- 
after decline  in  value. 

Pennsylvania. —  Holloway  v.  Frick,  149  Pa. 
St.  178,  24  Atl.  201,  construing  the  language 
of  the  agreement. 

Texas. —  Veck  u.  Culbertson,  ( Civ.  App. 
1897)  42  S.  W.  253,  the  agreed  valuation  is 
binding  in  the  absence  of  fraud. 

England. —  Bell  v.  Barnett,  21  Wkly.  Rep. 
119. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  698. 

41.  Connecticut. —  Gillett  v.  Hall,  13  Conn. 
426. 

Kentucky. —  Thomas  v.  Winchester  Bank, 
105  Ky.  694,  49  S.  W.  539,  20  Ky.  L.  Rep. 
1502,  every  presumption  is  against  the  part- 
ner who  should  have  kept  the  firm  books  but 
did  not. 

Louisiana. —  Bush  v.  Guion,  6  La.  Ann. 
797,  claims  against  firm  debtors  who  are  not 
shown  to  be  insolvent  are  to  be  treated  as 
cash  in  the  hands  of  a  partner  who  has 
taken  possession  of  them. 

Mississippi. —  Randle  v.  Richardson,  53 
Miss.  176,  but  if  the  partner,  having  claims 
for  collection,  gives  evidence  that  they  were 
largely  on  insolvent  persons,  he  should  not 
be  charged  with  their  face  value. 

Neio  Jersey. —  Phillips  v.  Reeder,  18  N.  J. 
Eq.  95. 

New  Yor/c— Turner  v.  Weston,  133  N.  Y. 
650,  31  N.  E.  91  [affirming  16  N.  Y.  Suppl. 
772] ;  White  Reed,  124  N.  Y.  468,  26  N.  E. 
1037  [modifying  58  N.  Y.  Super.  Ct.  33,  11 
N.  Y.  Suppl.  575]. 

Pennsylvania. —  Hay's  Appeal,  91  Pa.  St. 
265;  Barclay's  Appeal,  5  Pa.  Cas.  26,  8  Atl. 
169;  Crawford  v.  Spotz,  11  Phila.  255. 
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the  assets  of  the  firm  upon  dissolution.''^  If  any  part  of  the  firm's  assets  is  value- 
less, it  is  not  to  be  included  in  determining  a  partner's  share/"  On  the  other 
hand,  if  a  partner  has  contributed  property  of  any  kind  to  the  firm  he  is  to  be 
credited  with  its  agreed  price,*^  or,  if  no  agreement  has  been  made,  with  its  fair 
valuation.''^ 

b.  Discharge  of  Firm  Obligations.  As  stated  in  the  foregoing  paragraph,  these 
are  to  be  paid  out  of  the  firm  assets,  before  any  partner's  share  can  be  ascertained, 
and  therefore  before  any  partner  is  entitled  to  any  part  of  the  assets.'*''  These  obli- 
gations include  items  of  indebtedness  of  the  firm  to  a  partner  ;  '*'^  and  upon  these  he 
is  entitled  to  receive  interest,  if  his  copartners  have  agreed  that  he  shall  have 
interest.*^  In  some  jurisdictions  an  agreement  for  interest  will  be  implied,  when- 
ever his  copartners  assent  to  his  advances  for  the  firm.^^ 

e.  Apportionment  of  Losses.    If  the  assets  of  the  firm  are  insufficient  to  pay 


Rhode  Island. — Evans  v.  Weatherhead,  24 
E.  I.  394,  53  Atl.  286. 

Virginia. —  Stinson  v.  Barley,  (1892)  14 
S.  E.  531. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  698. 

42.  Matter  of  Champion,  2  Ohio  S.  &  C.  Pi. 
Dec.  388,  2  Ohio  N.  P.  385,  applying  Rev. 
St.  §§  3167,  3169,  as  amended  by  Act  (1890), 
c.  87,  p.  97. 

43.  Douthart  v.  Logan,  190  111.  243,  60 
N.  E.  507  [affirming  86  111.  App.  294], 
where  certain  leases  were  of  no  value  as 
firm  assets  because  of  their  peculiar  pro- 
visions. 

44.  Wolf  V.  Levi,  33  S.  W.  418,  17  Ky.  L. 
Eep.  1024;  Scudder  v.  Budd,  52  N.  J.  Eq. 
320,  26  Atl.  904;  Goldman  v.  Rosenberg,  116 
N.  Y.  78,  22  N.  E.  259  (the  agreement  of  a 
partner  to  receive  back  factory  buildings  and 
premises,  at  the  price  for  which  he  con- 
tributed them  to  the  firm,  will  not  be  en- 
forced against  him  after  the  destruction  of 
the  buildings  by  fire)  ;  Leonard  v.  Martin, 
52  Barb.  (N.  Y.)  113;  Cooke  v.  Benbow,  3 
De  G.  J.  &  S.  1,  6  New  Rep.  135,  68  Eng. 
Ch.  1,  46  Eng.  Reprint  538. 

45.  Flagg  V.  Stowe,  85  111.  164;  Frierson 
V.  Morrow,  (Tenn.  Ch.  App.  1898)  48  S.  W. 
245. 

46.  Indiana. —  Powell  v.  Bennett,  131  Ind. 
465,  30  N.  E.  518;  Page  v.  Thompson,  33 
Ind.  137. 

Ken  tuclcij. —  Honore  v.  Colmesnil,  1  J.  J. 
Marsih.  506. 

Louisiana. —  Mourain  v.  Delamarre,  2  La. 
Ann.  142;  Akin  v.  Oakey,  10  Rob.  410; 
Tyler  r.  His  Creditors,  9  Rob.  372;  Clai- 
borne V.  iris  Creditors,  13  La.  279;  Ward  )'. 
Brandt,  11  Mart.  331,  13  Am.  Dec.  352. 

MaryUtnd. —  Conkling  v.  Washington  Uni- 
versity, 2  Md.  Ch.  497. 

Minnesota. —  Pease  v.  Rush,  2  Minn. 
107. 

Mississippi. —  Clnines  V.  Conov,  51  Miss. 
323 ;  Stewart  v.  Burkhalter,  28  Miss.  396. 

Nno  Jrrsfi). —  l.iiwHon  V.  Dunn,  06  N.  J. 
E(|.  90,  57  At).  415. 

New  York. —  Woolvorton  1I  Austin,  57 
N.  Y.  Ajip.  Div.  3  17,  (18  N.  Y.  Suppl.  47. 

Hovlli  (Uirolinii. —  While  r.  Union  Ins  Co., 
1  Nott  &  M.  550,  9  Am.  Dee.  72(1. 

Hec  3H  C.-nt.         tit.  "  I'artiKUHhip,"  8  699. 
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47.  Florida.— mms  v.  Nims,  23  Fla.  69,  1 
So.  527;  Allen  v.  Hawley,  6  Fla.  142,  63 
Am.  Dec.  198. 

/ZZiMois.— Snell  v.  De  Land,  136  111.  533, 
27  N.  E.  183;  Heffron  v.  Gore,  40  111.  App. 
257. 

Kentucky. —  Whitney  v.  Whitney,  115  Ky. 
552,  74  S.  W.  194,  24  Ky.  L.  Rep.  2465,  88 
S.  W.  311,  27  Ky.  L.  Rep.  1197;  Bales  v. 
Ferrell,  49  S.  W.  759,  20  Ky.  L.  Rep.  1564. 

Maryland. —  Matthews  v.  Adams,  84  Md. 
143,  35  Atl.  60;  Keiley  v.  Turner,  81  Md. 
269,  31  Atl.  700  (where  partner's  salaries 
were  held  claims  against  the  partnership 
under  provisions  of  the  partnership  articles)  ; 
Holloway  v.  Turner,  61  Md.  217. 

Nevada. —  Beck  r.  Thompson,  22  Nev.  368, 
40  Pac.  516,  such  debt  is  satisfied  when 
repaid  to  the  creditor  partner  out  of  the 
firm  funds,  although  he  is  an  equal  partner. 

New  Hampshire. —  Mason  v.  Gibson,  73 
N.  H.  190,  60  Atl.  96. 

New  York. —  Leserman  v.  Bernheimer,  113 
N.  Y.  39,  20  N.  E.  869;  Rodgers  v.  Clement, 
15  N.  Y.  App.  Div.  561,  44  N.  Y.  Suppl.  516 
[7'everscd  on  other  grounds  in  162  N.  Y.  422, 
56  N.  E.  901,  76  Am.  St.  Rep.  342]. 

Pennsylvania. —  Christman  i'.  Baurichter, 
10  Phila.  115. 

Virginia. —  Robertson  v.  Read,  17  Gratt. 
544. 

United  States. —  Henderson  v.  Ries,  108 
Fed.  709,  47  C.  C.  A.  625,  certain  sums  paid 
by  one  partner  in  this  case  were  not  ad- 
vances under  the  terms  of  the  partnership. 

England.— Tiiny  v.  Allen,  1  Coll.  589.  66 
Rev.  Rep.  200,  28  Eng.  Ch.  589,  03  Eng. 
Reprint  556. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  701. 

48.  Young  Biirras,  74  Mich.  343,  42 
N.  W.  42.  In  Thomas  V.  Wineliester  Bank, 
105  Ky.  694,  49  S.  W.  539,  20  Ky.  L.  Rep. 
1502,  interest  was  allowed  on  payments  niailo 
out  of  his  own  funds  by  a  i)artner,  after 
dissolution,  although  in  that  state  interest 
is  not  allowed  on  advances  made  durii\g  the 
existence  of  the  llrm,  unless  there  is  an 
actual  ngrocment  between  the  jiartners  Ihoro- 
For.  See  Leo  v.  Lashbrooke,  8  Dana  (Ky.) 
214.    See  also  infra.  IX,  C.  4,  b. 

49.  Folsom  r.  IMarlette,  23  Nev.  459,  19 
Pac.  39;  iJodgers  r.  Clement,  102  N.  Y.  422, 
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its  debts,  including  its  debts  to  tlie  partners  for  tlieir  contributions  of  capital,  tlie 
losses  thus  ascertained  are  to  be  borne  by  the  partners  in  the  proportion  in  which 
they  are  entitled  to  share  profits,^''  unless  by  the  agreement  of  the  parties  losses 
are  to  be  apportioned  in  a  different  manner.'''  In  some  jurisdictions  it  is  held 
that  a  partner  who  furnishes  labor  as  his  part  of  the  capital  cannot  be  required  to 
bear  any  part  of  the  loss  of  his  copartner's  contribution,  which  was  in  money.^^ 
Losses  due  to  a  partner's  breach  of  the  partnership  contract,  or  to  his  gross  negli- 
gence, are  to  be  borne  by  him  exclusively.^^ 

d.  Repayment  of  Capital.  The  capital  furnished  by  any  party  is,  in  the 
absence  of  agreement  to  the  contrary,^*  a  debt  owing  by  the  firm  to  the  contribut- 
ing partner;  and  accordingly  it  is  to  be  repaid  to  him,  if  the  firm  assets  are  suf- 
icient,  after  paying  the  tirm's  liabilities  to  outsiders  and  to  the  partners  for 


56  N.  E.  901,  76  Am.  St.  Rep.  342;  Ex  p. 
Shepherd,  3  Tenn.  Ch.  189.  ISee  infra,  IX, 
C,  4,  b. 

50.  Georgia. —  Houston  v.  Polk,  124  Ga. 
103,  52  S.  E.  83. 

Illinois. —  Taft  v.  Schwamb,  80  111.  289. 
Maine. —  Bradbury    v.     Smith,     21  Me. 
117. 

Maryland. —  Julliard  v.  Orem,  70  Md.  465, 
17  Atl.  333. 

Massachusetts. —  Moley  v.  Brine,  120  Mass. 
324;  ^^  hitcomb  v.  Converse,  119  Mass.  38,  20 
Am.  Rep.  311,  holding  that,  in  the  absence 
of  controlling  agreement,  partners  must  bear 
the  losses  in  the  same  proportion  as  the 
profits  of  a  partnership  even  if  one  con- 
tributes the  whole  capital  and  the  otlier 
nothing  but  his  labor. 

i\'eit>  Hampshire. —  Raymond  v.  Putnam,  44 
N.  H.  160. 

New  York. —  Gansevoort  v.  Kennedy,  30 
Barb.  279;  Hasbrouck  v.  Childs,  3  Bosw. 
105. 

Pennsylvania. —  Emerick  v.  Moir,  124  Pa. 
St.  498,  17  Atl.  1;  Kno.K  v.  Sprecher,  68  Pa. 
St.  415. 

Tennessee. —  Shea  v.  Donahue,  15  Lea  160, 
54  Am.  Rep.  407. 

Wisconsiyi. —  Wipperman  v.  Stacy,  80  Wis. 
345,  50  N.  W.  336;  Edwards  v.  Remington, 
60  Wis.  33,  18  N.  W.  404. 

United  ^States. —  Hellebush  v.  Coughlin,  37 
Ted.  294. 

England.— ViiVin.  Act  (1890),  §  44  (a); 
In  re  Albion  L.  Assur.  Soc,  16  Ch.  D.  83, 
43  L.  T.  Rep.  N.  S.  524,  29  Wkly.  Rep.  109; 
l^owell  V.  Nowell,  L.  R.  7  Eq.  538;  Collins 
■I'.  Jackson,  31  Beav.  645,  54  Eng.  Reprint 
1289. 

Canada. —  Foster  v.  Chaplin,  19  Grant  Ch. 
(U.  C.)  251. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  700; 
and  supra,  V,  A,  20;  infra,  IX,  D,  12,  d. 

51.  Georgia. —  Under  a  partnership  agree- 
ment, providing  that,  if  the  business  of  run- 
ning a  plantation  should  be  a  failure,  then 
one  of  the  partners  should  be  charged  with 
two  thirds  of  the  expense  of  the  crop  and 
the  other  partner  one  third  of  the  expense, 
where  the  partnership  resulted  in  loss,  the 
proceeds  of  the  business  should  be  first  de- 
ducted from  the  expense  account  and  two 
thirds  of  the  actual  loss  charged  to  one  part- 
ner and  one  third  to  the  other.    Huger  v. 


Cunningliam,  126  Ga.  684,  56  S.  E.  64. 
Although  ordinarily,  in  the  absence  of  an 
agreement  to  that  effect  in  the  contract  of 
partnership,  a  partner  is  not  liable  on  an 
accounting,  subsequently  to  a  dissolution  of 
the  firm,  for  a  depreciation  in  the  value  of 
the  manufacturing  plant  which  is  the  sub- 
ject of  the  partnership,  but  the  loss  caused 
by  the  depreciation  must  be  borne  by  the 
partnership,  yet  under  a  contract  limiting 
the  duration  of  the  contract  to  one  year, 
and  allowing  certain  partners  to  retire  at 
that  time  and  receive  one-half  the  profits 
the  retiring  partners  are  entitled  to  an  ac- 
counting for  their  share  of  the  profits. 
MoConnell  Stubbs,  124  Ga.  1038,  53  S.  E. 
698. 

/ZZwois.—- Taylor  v.  Cofiing,  18  111.  422, 
where  the  agreement  bound  the  partners  to 
share  the  losses  equally. 

Maryland. —  Baker  v.  Baltimore  Safe  De- 
posit, etc.,  Co.,  90  Md.  744,  45  Atl.  1028,  78 
Am.  St.  Rep.  463. 

Massachusetts. —  Woelfel  v.  Thompson,  173 
Mass.  301,  53  N.  E.  819  (losses  to  be  borne 
equally)  ;  Leach  v.  Leach,  18  Pick.  68. 

Neio  York.— Jones  v.  Butler,  87  N.  Y.  613 
[affirming  23  Hun  367]. 

England.— Eoo  p.  Barber,  L.  R.  5  Ch.  687, 
23  L.  T.  Rep.  N.  S.  230,  18  Wkly.  Rep.  940; 
AVood  V.  Scoles,  L.  R.  1  Ch.  369,  12  Jur. 
N.  S.  555,  35  L.  J.  Ch.  547,  14  Wkly.  Rep. 
621;  In  re  Aldridge,  [1894]  2  Ch.  97,  63 
L.  J.  Ch.  465,  70  L.  T.  Rep.  N.  S.  724,  8  Re- 
ports 189,  42  Wkly.  Rep.  409;  Gillan  v.  Mor- 
rison, 1  De  G.  &  Sm.  421,  11  Jur.  861,  63 
Eng.  Reprint  1131. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  700; 
and  supra,  V,  A,  20;  infra,  IX,  D,  12,  d. 

52.  Meadows  v.  Mocquot,  110  Ky.  220,  61 
S.  W.  28,  22  Ky.  L.  Rep.  1646;  Rau  v. 
Bovle,  5  Bush  (Ky.)  253;  Heran  v.  Hall, 
1  'B.  Mon.  (Ky.)  159,  35  Am.  Dec.  178; 
Everly  v.  Durborrow,  8  Phila.  (Pa.)  93. 

53.  Bonis  v.  Louvrier,  8  La.  Ann.  4 ;  Ty- 
gart  v.  Wilson,  39  N.  Y.  App.  Div.  58,  56 
K  Y.  Suppl.  827. 

54.  Groth  v.  Kersting,  23  Colo.  213,  47 
Pac.  393;  Scutt  v.  Robertson,  127  111.  135, 
19  N.  E.  851,  (1888)  17  N.  E.  14;  Wood  v. 
Scoles,  L.  R.  1  Ch.  369,  12  Jur.  N.  S.  555, 
35  L.  J.  Ch.  547,  14  Wkly.  Rep.  621;  Law- 
ton  Saw  Co.  V.  Maehum,  2  N.  Brunsw.  Eq. 
191. 

[IX,  C,  3,  d] 
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advances  or  loans,  to  repay  the  entire  capital ;  '•''^  and  if  insufficient,  then  his  ratable 
proportion  is  to  be  repaid.^*'  This  right  to  have  a  ratable  proportion  applied  to 
tiie  repayment  of  a  partner's  capital  may  be  contracted  away  by  a  partnei-,  or  lost 
by  his  conduct.^^ 

e.  Contribution  Between  Partners.  Whenever  a  partner  has  been  compelled 
to  pay  tlie  liabilities  of  tlie  firm  out  of  his  own  funds,  and  there  are  no  firm 
assets  with  which  to  indemnify  him,  he  is  entitled  to  have  his  copartners  contribute 
toward  his  indeumification,  so  that  all  sliall  be  put  on  a  footiug  of  equality/'^  In 
the  absence  of  an  agreement  to  the  contrary,  it  is  to  be  presumed  that  the  part- 
ners are  to  contribute  equally  ;  but  if  they  have  agreed  to  share  the  profits  in 
fixed  proportions,  whether  these  are  equal  or  unequal,  they  are  presumed  to  intend 
to  contribute  in  the  same  proportions.'''^    If  one  or  more  of  the  partners  are  insol- 


55.  Illinois. —  Bullock  v.  Ashlej^  90  111. 
102;  Pearce      Pearce,  77  III.  284. 

Indiana. —  Jackson  v.  Crapp,  32  Ind.  422. 

loioa. —  Frederick  v.  Cooper,  3  Iowa  171. 

Kentucky. —  Thomas  v.  Winchester  Bank, 
105  Ky.  694,  49  S.  W.  539,  20  Ky.  L.  Rep. 
1502.  If  the  partners  were  to  put  in  equal 
amounts  of  capital,  but  one  contributes  more 
than  the  other,  this  excess  is  to  be  first  re- 
paid, and  the  balance  equally  divided. 
Chamberlain  v.  Sawyers,  32  S.  W.  475,  17 
Ky.  L.  Rep.  716. 

Louisiana. —  Frigerio  v.  Crottes,  20  La. 
Ann.  351. 

Massachusetts. —  Livingston  v.  Blanehard, 
130  Mass.  341;  Whitcomb  v.  Converse,  119 
Mass.  38,  20  Am.  Rep.  311;  Leach  v.  Leach, 
18  Pick.  68. 

JSTew  York.—  Jones  v.  Butler,  87  N.  Y.  613 
[affirming  23  Hun  367]  (where  one  partner 
had  contributed  fifteen  thousand  dollars  and 
the  other  three  thousand  dollars  as  capital, 
and  the  court  ordered  one-half  the  excess  of 
the  first  partner's  contribution  paid  to  him)  ; 
Neudecker  v.  Kohlberg,  3  Daly  407. 

Pennsylvania. —  Rowland  v.  Miller,  7  Phila. 
362. 

South  Carolina. —  Wilson  v.  Wilson,  74 
S.  C.  30,  54  S.  E.  227. 

rexos.— Johnston  v.  Ballard,  83  Tex.  486, 
18  S.  W.  686;  Washington  i\  Washington, 
(Civ.  App.  1895)  31  S.  W.  88. 

See  38  Cent.  Dig.  tit.  "  Partnsrsliip,"  §  702. 

56.  Hasbrouck  l:  Childs.  3  Bosw.  (N.  Y.) 
105;  English  Partn.  Act  (1890),  §  40  (b),3. 

57.  Kibby  v.  Kimball,  63  Iowa  665,  19 
N.  W.  825  (where  defendant  partners  bought 
out  the  other,  paying  for  his  share  by  tlieir 
assumption  of  the,  firm's  debts)  ;  Neudecker 
V.  Kohlberg,  3  Daly  (N.  Y.)  407  (holding 
that  an  accounting  between  copartners  is  to 
be  governed  l)y  the  enp;irtn<'rslii|)  agreement, 
and  the  riglit  to  a  return  of  capitivl  invested 
by  cafl)  partner  is  only  to  be  deslroycd  by 
an  cxprcHH  contrary  stipulaticm ;  and,  unless 
waiver]  by  aKre<'Mieiit,  tlx-  return  of  capital 
or  otli'-r  nicMiis  fnniishcd  by  each  for  uho 
and  (Mnployiiicnt  in  the  bnsinesH,  is,  as  be- 
twci  n  them,  an  obligiilion  of  the  purl  ncrsliip, 
which  rriUHt  tx'  (liscliiirg<'(l  before  iiiiy  liiial 
diHpoHil  ion  of  the  proflls)  ;  Slu'a  r.  nonaliiie, 
]5  Lea  (Tenii.)  1(10,  51  Am.  liep.  407;  Ks- 
callier  r.  ItiiineH,  -10  Wawli.  170,  82  I'ac.  IHi 
( lout  by  rniHconilncI  ) . 

[IX,  C,  8.  dj 


58.  California. —  Civ.  Code,  §  1432. 

Illinois. —  Burgess  v.  Badger,  124  111.  288, 
14  N.  E.  850;  Downs  v.  Jackson,  33  111.  404, 
85  Am.  Dec.  289. 

Indiana. —  Warring  i;.  Hill,  89  Ind.  497, 
where  he  was  held  entitled  to  full  indemnity 
from  defendant,  as  he  had  paid  his  share  of 
the  firm's  indebtedness  to  defendant,  and. 
later  was  compelled  to  pay  a  debt  to  a  firm 
creditor. 

Kentucky. —  Tibbetts  v.  Magruder,  9  Dana 
79;  Noel  V.  Bowman,  2  Litt.  46;  Turner  v. 
Turner,  5  S.  W.  457,  9  Ky.  L.  Rep.  456. 

Louisiana. —  Maginnis  v.  Crosby,  11  La. 
Ann.  400;  Flower  i".  Millaudon,  19  La.  185. 

Michigan. —  Smith  v.  Ayrault,  71  Mich. 
475,  39  N.  W.  724,  1  L.  R.  A.  311. 

Minnesota. —  Bohrer  v.  Drake,  33  Minn. 
408,  23  N.  W.  840. 

Missouri. —  Lyons  v.  Murray,  95  Mo.  23, 
8  S.  W.  170,  6  Am.  St.  Rep.  17  (but  not. 
entitled  to  contribution  until  after  a  settle- 
ment has  been  reached  and  it  is  clear  that 
he  has  paid  more  than  his  share  and  cannot 
have  it  credited  to  him  on  the  firm  ac- 
counts) ;  Cockrell  v.  Thompson,  85  Mo.  510. 

Neio  York. —  !Mendez  v.  Schleuter,  9  N.  Y.. 
Suppl.  278,  holding,  however,  that  one  part- 
ner cannot  call  on  anotlier  for  contribution,, 
when  there  are  sufficient  firm  assets  to  repay 
him  in  full. 

O/tio.— Gardner  v.  Conn,  34  Ohio  St.  187. 

Pennsylvania. —  Wall  v.  Fife,  37  Pa.  St. 
394  (but  this  right  of  contribution  does  not 
exist  between  tenants  in  common,  although 
they  are  partners  in  other  transactions)  ; 
Keily  V.  KaufVman,  18  Pa.  St.  351. 

Tennessee. —  Isler  v.  Outlaw,  4  Huniphr. 
118. 

Wisconsin. —  Sullivan  v.  Sullivan,  122 
Wis.  326,  99  N.  W.  1022  (contribution  al- 
lowed before  final  settloment)  ;  Wells  r. 
Mefieoch.  71  Wis.  190,  35  N.  W.  709. 

Enf/land.—  Vartn.  Act  (1S90).  §24;  Ejo  p. 
Good,  5  Ch.  D.  46,  46  L.  J.  Bnnkr.  05,  35 
L.  T.  Rep.  N.  S.  554,  25  Wkly.  Rep.  83  (no 
partnership  and  hence  no  right  of  contribu- 
tion); Sedgwick  r.  Diuiiell,  2  11.  &  N.  319, 
27  L.  J.  Kxch.  IKi  (when  ilie  item  has  been 
Heparn(<'d  from  purtnership  Mll'iiirs,  contribu- 
tion is  nllowed  before  a  Hcitleinent) . 

See  38  (Vnt.  Dig.  iit.  "  l'i\rtnersliip,"  S  155. 

50.  Knglish  I'nrtn.  Act  (1K90),  S  21  (1). 

60.  Flngg  V.  Stowe,  85  111.  164;  Whitcomb. 
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vent  or  outside  the  jurisdiction,  the  solvent  and  resident  partners  are  to  contribute 
as  thoiigli  tliere  were  no  others.^'  This  right  of  contribution  has  been  based  by 
some  authorities  on  the  actual  agreement  of  the  parties  when  entering  into  tlie 
partnersliip  relation,  although  such  agreement  is  not  express.^^  Others  prefer  to 
treat  it  as  resulting  from  an  obligation  imposed  by  law.'^^  There  is  no  doubt  that 
the  right  may  be  modified  or  negatived  by  the  contract  of  the  partners,"^  or  by 
the  conduct  of  the  one  claiming  the  right."^ 

f.  Division  of  Personal  Assets.  As  stated  in  a  former  paragraph,  all  the  per- 
sonal assets  of  a  firm  are  to  be  converted  into  cash,  upon  the  firm's  dissolution, 
and  what  remains,  after  paying  firm  debts,  is  to  be  distributed  among  tiie  part- 
ners.'^''  But  if  the  rights  of  firm  creditors  are  not  harmed  thereby,  the  partners 
may  divide  firm  assets  in  specie  between  them.''"  An  equal  partnership  is  always 
presumed;^  but  this  presumption  may  be  and  often  is  rebutted  by  evidence  of 
an  express  or  implied  agreement  between  the  partners  that  their  shares  shall  be 
unequal.*'^  Whether  their  shares  are  equal  or  unequal,  if  a  partner  is  indebted  to 
the  firm,  such  indebtedness  is  to  be  paid  by  him,  befoi'e  his  share  is  ascertainable  ; 
or  if  it  is  not  actually  paid,  it  is  to  be  treated  as  a  firm  asset  and  deducted  from 


X.  Converse,  119  Mass.  38,  20  Am.  Rep.  311; 
In  re  Albion  L.  Assur.  Soe.,  16  Ch.  D.  83,  43 
L.  T.  Eep.  N.  S.  523,  29  Wkly.  Rep.  109; 
English  Partn.  Act  (1890),  §  44  (a). 

61.  Whitcomb  v.  Converse,  119  Mass.  38, 
20  Am.  Rep.  311;  Whitman  v.  Porter,  107 
Mass.  522;  Scott  v.  Bryan,  96  N.  C.  289,  3 
S.  E.  235;  Henry  v.  Jackson,  37  Vt.  431; 
Ex  V.  Plowden,  2  Deac.  456,  3  Mont.  &  A. 
402. 

62.  Sells  t.  Hnbbell,  2  Johns.  Ch.  (N.  Y.) 
394;  Wright  v.  Hunter,  1  East  20,  5  Ves.  Jr. 
792,  31  Eng.  Reprint  861. 

63.  Pollock  Dig.  Partn.  (5th  ed.)  72. 

64.  McCormiek  v.  Stofer,  12  S.  W.  151,  11 
Ky.  L.  Rep.  398;  Scudder  v.  Ames,  142  Mo. 
187,  43  S.  W.  659;  McFadden  v.  Leeka,  48 
Ohio  St.  513,  28  N.  E.  874;  Magilton  v. 
Stevenson,  173  Pa.  St.  560,  34  Atl.  235. 

65.  Morris  v.  Neel,  78  Ga.  797,  3  S.  E.  643 
(where  the  loss  was  due  to  the  fact  that 
plaintiff  had  contributed  unsound  property, 
when  he  should  have  contributed  sound  prop- 
erty) ;  Clayton  v.  Davett,  (N.  J.  Ch.  1897) 
38  Atl.  308  (where  the  loss  was  due  to  plain- 
tiff's individual  tort)  ;  Thomas  v.  Atherton, 
10  Ch.  D.  185,  48  L.  J.  Ch.  370,  40  L.  T. 
Eep.  N.  S.  77. 

66.  McCormiek  v.  Bailey,  17  W.  Va.  585. 
See  supra,  IX,  C,  3,  a. 

67.  Alabama. —  Donelson  v.  Posey,  13  Ala. 
752. 

Kentuclcy. —  Com.  v.  Bracken,  32  S.  W. 
609,  17  Ky.  L.  Rep.  785. 

Maryland. —  Turner  v.  Turner,  98  Md.  22, 
55  Atl.  1023. 

Missouri. —  Miller  v.  Hale,  96  Mo.  App. 
427,  70  S.  W.  258. 

New  Jersey. —  Ratzer  v.  Ratzer,  28  N.  J. 
Eq.  136. 

North  Carolina. —  Jones  v.  Jones,  36  N.  C. 
332;  Taylor  v.  Taylor,  6  N.  C.  70. 

Pennsylvania. —  Christman  v.  Baurichtsr, 
10  Phila.  115. 

Tennessee. —  McAlister  v.  Montgomery,  3 
Hayw.  94. 

England.- — Nelson  r.  Bealbv,  30  Beav.  472, 
5  L.  T.  Rep.  N.  S.  599,  54  Eng.  Reprint  973 


[affirmed  in  4  De  G.  &  J.  321,  8  Jur.  N.  S. 
397,  5  L.  T.  Rep.  N.  S.  736,  65  Eng.  Ch.  248, 
45  Eng.  Reprint  1207]. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  703. 

Decree  making  division  in  kind. —  In  Har- 
per V.  Lamping,  33  Cal.  641,  the  court  ap- 
proved a  judgment  decreeing  a  division  of 
firm  property  in  kind,  where  there  were  no 
debts  to  be  paid,  and  such  division  was  as 
fair  to  the  partners  as  a  sale  and  division  of 
the  proceeds. 

68.  Alabama. —  Sloan  v.  Wilson,  117  Ala. 
583,  23  So.  145. 

Illinois.— McKee  v.  Cowles,  161  III.  201, 
43  N.  E.  785  [affirming  59  111.  App.  28]. 

Indiana. —  Curry  v.  Burnett,  36  Ind.  102. 

loiva. —  Proper  v.  Lambert,  (1903)  95 
N.  W.  251. 

Massachusetts. —  Leach  v.  Leach,  18  Pick. 
68. 

Canada. —  Langlois  v.  Dubray,  17  Quebec 
Super.  Ct.  328. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  703. 

69.  Illinois. — Adams  v.  Gordon,  98  111. 
598. 

Louisiana. — Klotz  v.  Macready,  39  La.  Ann. 
638,  2  So.  203. 

Minnesota. —  Brandt  v.  Edwards,  91  Minn. 
505,  98  N.  W.  647. 

Nebraska. —  Krigbaum  v.  Vindquest,  10 
Nebr.  435,  6  N.  W.  631. 

New  Jersey. —  Molineaux  v.  Raynolds,  54 
N.  J.  Eq.  559,  35  Atl.  536. 

New  York. —  Parks  v.  Comstock,  59  Barb. 
16. 

Pennsylvania. —  MeCullough  v.  Barr,  145 
Pa.  St.  459,  22  Atl.  962. 

South  Carolina. —  Wilson  v.  Wilson,  74 
S.  C.  30,  54  S.  E.  227,  holding  that  where  a 
partnership  was  formed  in  parol,  each  party 
contributing  unequal  amounts  to  the  part- 
nership assets,  on  dissolution  of  the  partner- 
ship the  assets  should  be  distributed  between 
the  persons  in  proportion  to  the  amount  orig- 
inally contributed  by  each. 

United  States. —  Chouteau  v.  Barlow,  110 
U.  S.  238,  3  S.  Ct.  620,  28  L.  ed.  132. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  703. 
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his  share.™  This  rule  only  applies,  of  course,  in  the  absence  of  an  agreement  to 
the  contrary.''' 

g.  Division  of  Firm  Realty.  That  real  estate  may  be  acquired  ?jy  a  firm  and 
held  as  a  part  of  the  lirni  assets  is  no  longer  open  to  doubt.'^^  "When  it  is  so 
acquired  and  held,  and  upon  dissolution  it  is  not  needed  to  pay  firm  debts,  the 
partners  may  divide  it  between  them.''^  In  this  country  sucli  surplus  realty  of 
the  firm  may  be  partitioned  by  judicial  decree^*  in  the  absence  of  an  agreement 
between  the  partners  for  its  out  and  out  conversion  into  personalty."^  When 
improvements  are  made  upon  firm  realty  by  a  partner,  he  is  entitled  to  be 
treated  as  a  creditor  of  the  firm'  therefor.™ 

h.  Ascertainment  and  Division  of  Profits.  In  the  absence  of  a  special  agree- 
ment on  the  subject,'^  the  profits  of  the  firm  upon  its  dissolution  "'^  are  the  balance 
remaining  after  the  payment  of  all  its  debts,  including  its  liabilities  to  its  mem- 
bers for  advances  and  for  capital.'^  Such  balance  is  to  be  treated  as  firm  profits^ 
although  a  part  of  it  has  been  gained  by  a  receiver  of  the  firm,  or  by  a  liquidating 


70.  Corbin  v.  Henry,  36  Ind.  App.  184,  74 
N.  E.  1096;  Leserman  v.  Bernlieimer,  113 
N.  Y.  39,  20  N.  E.  869;  Lyons  v.  Lyons,  207 
Pa.  St.  7,  56  Atl.  54  {where  ths  interest  of 
one  partner  was  attached  by  his  individual 
creditor,  and  the  liquidating  partner,  it  was 
held,  was  not  bound  to  pay  over  his  share  to 
him,  until  the  attachment  was  determined)  ; 
Binney  t.  Mutrie,  12  App.  Cas.  160,  36  Wkly. 
Eep.  129;  Ross  f.  White,  [1894]  3  Ch.  326, 
64  L.  J.  Ch.  48,  71  L.  T.  Eep.  N.  S.  277,  7 
Eeports  42.  Under  a  partnership  agreement, 
each  partner  was  to  sustain  one  half  -of 
the  loss,  and  on  settlement  each  would  have 
been  entitled  to  one  half  of  the  remainder 
of  the  proceeds  of  the  stock  after  the  pay- 
ment of  debts.  One  of  the  partners,  witliout 
authority,  withdrew  from  the  bank  certain 
of  the  partnership  funds  and  departed,  there- 
after writing  the  other  partner,  turning  the 
stock  of  goods  over  to  him,  with  directions 
to  sell  and  pay  the  debts,  retaining  all  that 
he  had  paid  into  the  firm,  and  turn  the 
balance,  if  any,  over  to  the  wife  and  child 
of  the  absent  partner.  Partly  from  the  fact 
that  the  absent  partner  had  abandoned  the 
business,  and  that  the  remainder  of  the  goods 
on  liand  were  sold  at  loss,  there  was  not  a 
sufficient  balance  after  payment  of  the  debts 
to  pay  the  remaining  partner  the  amount 
that  lie  had  put  into  the  firm.  It  was  held 
that  he  should  have  received  the  whole  of 
the  proceeds  of  the  goods.  Greenwcll  Neg- 
ley,  101  S.  W.  »(;i,  31  Ky.  L.  Rep.  144. 

71.  Scuddcr  t.  Ames,  89  Mo.  496,  14  S.  W. 
525. 

72.  See  .iiipra,  IV,  E. 

73.  Carpenter  v.  Hathaway,  87  Cal.  424, 
25  i'uc.  519;  Cooper  v.  Freilerick,  4  Crceno 
(Iowa)  403. 

74.  Kcniucky. —  Chambers  c.  Chambers,  11 
S.  VV.  •109,  1 1  ky.  L.  Rep.  25. 

Mwhuian. — W'liy  r.  SU^bbuiH,  47  Mich.  290, 
11  N.  W.  1(16;  Godfrey  V.  White,  43  Mich. 
171,  5  N.  W.  213:  TiiiiyVr  v.  Lane,  Walk.  200. 
Wiiere  ciicli  of  I  hi'  pin  lnerH  in  a  firm  holds 
the  li'Kiil  tide  to  tlic  linid  forming  a  part  of 
the  flim  mhhcIh,  t]i(!  land  is  Hiibject  lo  Ww 
purl  in'ruhip  ohIigiH  ioiiH,  niid  on  tli(!  (liHHolii- 
iion  of  the  (lirii  il^  iiiiiy  be  (lividcv!  by  coiii- 
jiiilHiiiy      i-(  i1  ion,  if  il-  br  nhowii  thiil,  it  will 

I IX.  C.  8.  f| 


not  be  required  to  satisfy  firm  debts.  Chase 
V.  Angell,  (1906)  108  N.  W.  1105. 

Missouri. —  Collins  v.  Warren,  29  Mo.  236. 

ISlorth  Carolina. —  Pitt  v.  Moore,  99  X.  C. 
85,  5  S.  E.  389,  6  Am.  St.  Rep.  489. 

Oregon. —  Burnside  v.  Savier,  6  Oreg.  154, 
the  surviving  partner  is  not  entitled  to  make 
a  partition  without  authority  from  the  court. 

United  States. —  Holton  v.  Guinn,  65  Fed. 
450,  an  action  for  partition  cannot  be  turned 
into  an  action  for  a  partnership  accounting- 
and  settlement. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  704. 
See  also  supra,  IV,  E. 

75.  See  supra,  IV,  E,  8. 

76.  Cooper  v.  Frederick,  4  Greene  (Iowa> 
403 ;  Pitt  V.  Moore,  99  N.  C.  85,  5  S.  E.  389, 
6  Am.  St.  Rep.  489;  Lyman  v.  Lyman,  15 
Fed.  Cas.  No.  8,628,  2  Paine  11. 

77.  Molineaux  v.  Raynolds,  54  N.  J.  Eq. 
559,  35  Atl.  536;  Braun's  Appeal,  105  Pa.  St. 
414,  where  a  part  of  the  profits  was  added 
to  the  capital,  during  tha  progress  of  the 
firm'. 

78.  The  division  of  profits  during  the  life 
of  the  firm  is  generally  governed  by  the  part- 
nership articles  or  by  the  mutual  under- 
standing of  the  partners.  O'Connor  v.  Stark, 
2  Cal.  153 ;  Safe  Deposit,  etc.,  Co.  v.  Turner, 
98  Md.  22,  55  Atl.  1023. 

79.  California. —  Coward  t.  Clanton,  79 
Cal.  23,  21  Pac.  359. 

Connecticut. —  Lacon  r.  Davenport,  IS 
Conn.  331. 

Illinois. —  Norris  r.  Rogers,  107  111.  148; 
Co.x  V.  Pierce,  22  111.  App.  43,  where  the- 
partner  who  had  sold  firm  goods  and  ap- 
])roi)ria(e(l  the  jirocoods  was  charged  with  the 
cost  price  thereof  anil  the  net  jirolUs  thereon. 

Indiana. —  Smith  r.  IlazeUon,  34  Ind.  481, 
a  partner  who  has  not  jiaid  in  his  agreed 
sluiro  of  the  ca])ital  is  not  entitled  to  share 
ecpiallv  in  the  firiii  assets. 

A'c»"/Hf/,-7/.— Clift  r.  Sioekdon,  4  Litt.  215. 

Massuchnsolls. — Wasliburn  c.  Goodman,  17 
Pick.  519. 

Nciti  York. —  Oppo  r.  Wcbensdorfev,  7  N.  Y. 
St.  283. 

O/iio.— Gill  (Jeyer,  15  Gliio  St.  399; 
Meyer  r.  OberhelniMii,  (1  Ohio  Dec.  (Reprint) 
I  Ifil,  10  Am.  L.  lice.  m\. 
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or  a  surviving  partner,  after  dissolution,  or  even  by  a  partner  who  has  wrongfully 
excluded  his  copartner  from  the  business.^"  But  profits  made  by  a  partner  after 
he  has  become  tiie  individual  owner  of  the  former  assets  of  the  firm  or  of  a  part 
of  them  are  not  firm  profits  nor  are  profits  made  by  some  of  the  partners  after 
dissolution  of  a  partnership  at  will,  where  no  part  of  the  assets  of  tlie  old  firm 
have  been  used  by  them.^^  When  firm  profits  are  shown  to  exist,  every  partner 
is  entitled  to  share  in  them,^^  unless  he  has  disposed  of  or  has  forfeited  this  right,^''' 


Oregon. — Woldenberg  v.  Berg,  45  Oreg.  291, 
77  Pac.  873. 

Rhode  Island. —  Smith  v.  Smith,  18  R.  I. 
722,  29  Atl.  584,  30  Atl.  002. 

Teajas.— Eussell  v.  Nail,  79  Tex.  064,  15 
S.  W.  035,  where  the  question  whether  fees, 
earned  during  the  partnership  in  a  litigation 
begun  before  its  formation,  formed  a  part 
of  the  firm's  assets  was  held  a  question  for 
the  jury. 

Utah. —  Knauss  Cahoon,  7  Utah  182,  26 
Pac.  295. 

Verniont. —  Brigham  v.  Dana,  29  Vt.  1. 

England.— Fartu.  Act  (1890),  §  44;  Din- 
ham  V.  Bradford,  L.  R.  5  Ch.  519;  Badham 
V.  Williams,  80  L.  T.  Rep.  N.  S.  191. 

See  38  Cent.  Dig.  tit.  "  Partnership," 
§§  707-709. 

Deduction  of  bad  accounts. —  The  losses  in- 
curred in  the  prosecution  of  a  business  which 
are  to  be  deducted  in  ascertaining  the  net 
profits  of  such  business  necessarily  include 
such  accounts  as  are  to  be  treated  as  bad 
and  uncollectable.  McCulsky  v.  Klosterman, 
20  Oreg.  108,  25  Pac.  366,  10  L.  R.  A.  785. 

80.  California. —  Osment  v.  McElrath,  68 
Cal.  466,  9  Pae.  731,  58  Am.  Rep.  17;  Clark 
V.  Jones,  50  Cal.  425. 

Illinois. —  Kimball  v.  Lincoln,  5  111.  App. 
316. 

loica. —  Varnum  v.  Winslow,  100  Iowa  287, 
76  N.  W.  708. 

Louisiana. —  Oteri  v.  Oteri,  37  La.  Ann.  74 ; 
Dowling  V.  Gaily,  33  La.  Ann.  893. 

Massachusetts. —  Freeman  v.  Freeman,  142 
Mass.  98,  7  N.  E.  710. 

Michigan. —  Hughes  v.  Love,  136  Mich.  169, 
98  N.  W.  977,  138  Mich.  281,  101  N.  W. 
536;  Major  v.  Todd,  84  Mich.  85,  47  N.  W. 
841. 

Mississippi. — Berry  v.  Folkes,  60  Miss.  576. 
Ncio  Jersey. —  Hartman  v.  Woelir,  18  N.  J. 
Eq.  383. 

iYew  ror/f.— Tolan  t;.  Carr,  12  Daly  520. 

North  Carolina. —  Pitt  v.  Moore,  99  N.  C. 
85,  5  S.  E.  389,  6  Am.  St.  Rep.  489. 

0/iio.— Durbin  v.  Barber,  14  Ohio  311, 
holding  that  if  a  court  of  equity  fix  upon  an 
antecedent  time  at  which  a  partnership  shall 
be  considered  as  having  determined,  and  it 
appear  that  the  capital  of  one  partner  was 
subsequently  employed  by  another,  who  con- 
tinued to  carry  on  the  business,  the  former 
is  entitled  to  such  proportion  of  the  profits 
as  his  capital  thus  retained  bears  to  the 
whole  capital. 

Pennsylvania. —  Smith  v.  Ervin,  3  Pa.  Dist. 
485;  Fithian  v.  Jones,  12  Phila.  201. 

West  Virginia. —  Cole  Moxley,  12  W.  Va. 
730;  McMahon  v.  McClernan,  10  W.  Va. 
419. 


England. —  Lambert  V.  Lambert,  L.  R.  16 
Eq.  320,  43  L.  J.  Ch.  106,  21  Wkly.  Rep. 
748  [affirmed  in  29  L.  T.  Rep.  N.  S.  878,  22 
Wkly.  Rep.  359];  Willett  v.  Blanford,  1 
Hare  253,  0  Jur.  274,  11  L.  J.  Ch.  182,  23 
Eng.  Ch.  253,  66  Eng.  Reprint  1027 ;  Cook  v. 
Collingridge,  Jac.  007,  1  L.  J.  Ch.  0.  S.  74,. 
23  Rev.  Rep.  155,  767,  4  Eng.  Ch.  607,  37 
Eng.  Reprint  979. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  707 
et  scq. 

Compare  Whitesides  v.  Lafferty,  3  Humphr. 
(Tenn.)  150,  holding  that  profits  made  by 
one  partner  with  firm  funds,  while  receiver 
of  the  firm,  are  not  to  be  accoimted  for  as 
firm  profits. 

Contra.— McMahon  v.  McClernan,  10  W. 
Va.  419. 

81.  Connecticut. —  Patterson  v.  Kellogg,  5$ 
Conn.  38,  22  Atl.  1090. 

Delaivare. —  Reybold  v.  Dodd,  1  Harr.  401, 
26  Am.  Dec.  401. 

New  Jersey. —  Phillips  v.  Reader,  18  N.  J. 
Eq.  95. 

Neio  York.—  White  v.  Reed,  124  N.  Y.  468, 
26  N.  E.  1037;  White  v.  White,  55  N.  Y. 
Super.  Ct.  417,  14  N.  Y.  St.  738. 

Pennsylvania. — Plumly's  Appeal,  (1889)  16 
Atl.  728;  Plumly  v.  Plumly,  6  Pa.  Co.  Ct. 
72. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  70T 
et  seq. 

Compare  Gresliam  v.  Harcourt,  93  Tex. 
149,  53  S.  W.  1019  [reversing  (Civ.  App. 
1899)  50  S.  W.  1053]. 

82.  Brady  v.  Powers,  112  N.  Y.  App.  Div. 
845,  98  N.  Y.  Suppl.  237  [modifying  105 
N.  Y.  App.  Div.  476,  94  N".  Y.  Suppl.  259], 
partnership  leasing  a  place  and  giving  bieycia 
races. 

83.  Nevada. —  Beck  v.  Thompson,  22  Nev. 
109,  36  Pac.  562. 

New  Jersey. —  Hartman  v.  Woehr,  18  N.  J. 
Eq.  383. 

New  York. —  King  v.  Leighton,  100  N.  Y. 
386,  3  N.  S.  594;  Wight  v.  Wood,  85  N.  Y. 
402;  Thomas  v.  Rogers,  8  N.  Y.  St.  284. 

Virginia. —  Garrett  v.  Bradford,  28  Gratt. 
609. 

Wisconsin. —  Singer  v.  Heller,  40  Wis.  544, 
but  neither  partner  is  entitled  to  damages, 
measured  by  anticipated  profits,  for  a  prema- 
ture dissolution  of  the  firm,  when  the  dis- 
solution is  due  to  misconduct  on  both  sides. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  707 
et  seq.;  and  supra,  V,  A,  19. 

84.  White  v.  Reed,  124  N.  Y.  468,  26  N.  E. 
1037  (disposed  of)  ;  Yoos  f.  Doyle,  4  Lack. 
Leg.  N.  (Pa.)  128  (forfeited  by  ceasing  to  par- 
ticipate in  firm  affairs)  ;  Tavlor  v.  Hutchin- 
son, 25  Gratt.  (Va.)  536,  18  Am.  Rep.  69» 
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and  snch  right  passes  to  liis  personal  representatives  or  assigns.^''  Tliis  statement 
does  not  apply,  liowever,  to  those  partnerships  which  are  engaged  in  a  husinees 
which  is  under  the  ban  of  the  law.'*'^  But  an  innocent  partner  in  a  lawful  busi- 
ness cannot  be  beaten  out  of  his  share  of  the  prolits  by  liis  copartner,  because 
the  latter  has  increased  the  profits  by  cheating  customers.*'  Ail  partners  are 
entitled  to  share  equally  in  the  firm  profits,^  unless  this  right  is  vaiied,  as  it 
frequently  is,  by  the  express  or  implied  agreement  of  the  partners.*^ 

1.  Compensation  For  Services  in  Winding  Up.  The  rule  which  denies  to  a 
partner  a  right  to  compensation  for  services  rendered  to  his  firm  during  its  life, 
save  in  exceptional  circumstances,*  is  generally  applied  in  this  country  to  partners 
who  render  services  after  dissolution  in  winding  up  the  affairs  of  the  firm."'  The 
reason  assigned  for  tliis  rule  is  that,  after  the  dissolution  as  before,  each  partner 
is  acting  in  his  own  interest,  and  pursuant  to  a  duty  implied  from  the  nature  of 
the  partnership  relation,  in  conducting  the  firm's  affairs ;  and  these  affairs  extend 
to  the  collection  of  assets  and  the  winding  up  of  the  business.^^    In  England  it 


(forfeited  by  having  drawn  out  his  capital 
and  having  no  property  interest  in  firm ) . 

85.  Kimball  v.  Lincoln,  5  111.  App.  316; 
Goodburn  v.  Stevens,  5  Gill  (Md.)  1. 

86.  Watson  v.  Murray,  23  N.  J.  Eq.  257; 
Lane  v.  Thomas,  37  Tex.  157.  See  supra,  III, 
A,  3,  b.  So  far  as  Pfeuffer  i".  Maltby,  54  Tex. 
454,  38  Am.  Rep.  631 ;  Pfeiflfer  v.  Maltby,  38 
Tex.  523;  Brooks  v.  Martin,  2  Wall.  (U.  S.) 
70,  17  L.  ed.  732,  and  Wann  v.  Kelley,  5  Fed. 
584,  2  McCrary  628,  are  inconsistent  with  the 
doctrine  stated  in  the  text,  they  cannot  be 
considered  authoritative,  since  Wiggins  v. 
Bisso,  92  Tex.  219,  47  S.  W.  637,  71  Am.  St. 
Eep.  837,  and  McMullen  v.  Hoffman,  174 
U.  S.  639,  19  S.  Ct.  839,  43  L.  ed.  1117.  See 
also  supra,  III,  A,  1,  d,  (n). 

87.  Pennington  v.  Todd,  47  N.  J.  Eq.  569, 
21  Atl.  297,  24  Am.  St.  Rep.  419,  11  L.  R.  A. 
589. 

88.  Van  Housen  v.  Copeland,  180  111.  74, 
54  N.  E.  169  [affirming  79  111.  App.  139]  ; 
Honore  v.  Colmesnil,  1  J.  J.  Marsh.  (Ky.) 
506;  Randle  v.  Richardson,  53  Miss.  176; 
Webster  v.  Bray,  7  Hare  159,  27  Eng.  Ch. 
159,  68  Eng.  Reprint  65;  English  Partn. 
Act  (1890),  §  24  (1).  And  see  supra,  V,  A, 
19. 

89.  Arkansas. —  Moore  v.  Trieber,  31  Ark. 
113. 

California. — ^Little  v.  Caldwell,  112  Cal. 
27,  44  Pac.  340. 

Maryland. —  Fleischmann  v.  Gottsehalk,  70 
Md.  523,  17  Atl.  384;  Welsh  v.  Canfield,  GO 
Md.  469. 

New  York.— In  re  Laney,  119  N.  Y.  607, 
23  N.  E.  1143  \nffirniin<;  50  Ilun  15,  2  N.  Y. 
Suppl.  443] ;  Davenport  v.  Morrisaey,  14 
N.  Y.  App.  Div.  586,  44  N.  Y.  Suppl.  29 
[affirmed  in  154  N.  Y.  782,  49  N.  E.  782]; 

V.  VVilHon,  10  Misc.  153,  30  N.  Y. 
Siii)|.l.  012;  {'oiiville  r.  Sliook,  24  N.  Y. 
Siippl.  5-17  [affirmed  in  1'I4  N.  Y.  080,  39 
N.  K.  405]. 

I'lnqland. —  liiiincy  v.  Miitrio,  12  App.  CiiH. 
](iO,  iiO  Wklv.  Iti'l'"  1-"".  Strakor  Wilson, 
L.  U,  0  (Ih.  503,  '10  L.  .1.  Ch.  030,  24  L.  ^1'. 
Ri'p.  N.  S.  763.  29  WUIy.  Kcp.  761  ;  Browno 
V.  CollinH,  L.  I{.  12  Kii.  586;  Pcncock  r. 
PfiiifOfk,  2  niuiii)!).  45;  Bell  v.  Biiniott,  21 
Wkly.  Rep.  no. 


See  38  Cent.  Dig.  tit.  "  Partnership,"  §  707 
et  seq.;  and  supra,  V,  A,  19. 

90.  See  supra,  V,  A,  17. 

91.  Alabama. —  Shelton  v.  Knight,  68  Ala. 
598. 

California. —  Civ.  Code,  §  2413. 
Illinois. —  Kimball  v.  Lincoln,  5  111.  App. 
316. 

loioa. — ^McFarland  v.  McCormick,  114  Iowa 
368,  86  N.  W.  369. 

Massachusetts. —  Dunlap  v.  Watson,  124 
Mass.  305. 

Michigan. —  Loomis  v.  Armstrong,  49  Mich. 
521,  14  N.  W.  505;  Heath  v.  Waters,  40 
Mich.  457. 

Nebraska. —  Lamb  v.  Wilson,  3  Nebr. 
(Unoflf.)  496,  92  N.  W.  167. 

New  York. —  Burgess  v.  Badger,  82  Hun 
488,  31  N.  Y.  Suppl.  614;  Coursen  v.  Hamlin, 
2  Duer  513. 

Ohio. —  Hellman  v.  Mendel,  6  Ohio  Dec. 
(Reprint)  829,  8  Am.  L.  Rec.  360. 

Pennsylvania. —  Stockdale  v.  Maginn,  207 
Pa.  St.  226,  56  Atl.  439 ;  Jennings'  Case,  157 
Pa.  St.  630,  27  Atl.  532;  Shriver's  Appeal, 
118  Pa.  St.  427  note,  12  Atl.  553;  Robertson 
V.  Schwenk,  18  Pa.  Co.  Ct.  577. 

Tennessee. — Brien  v.  Harriman,  1  Tenn.  C)i. 
467. 

Virginia. —  Forrer  v.  Forrer,  29  Gratt.  134. 

West  Yirc/inia. —  Smith  f.  Brown,  44 
W.  Va.  342,  30  S.  E.  160;  Hyre  v.  Lambert, 
37  W.  Va.  26,  16  S.  E.  446. 

United  Stales. —  Lvnian  v.  Lyman,  15  Fed. 
Cas.  No.  8,628,  2  Paine  11. 

England. —  Macdonald  r.  Richardson,  1 
Gifl'a'rd  81,  5  Jur.  N.  S.  9,  10  L.  T.  Rep. 
N.  8.  166,  65  Eng.  Rpi)rint  833;  WhiltU'  r. 
McFarlane,  1  Kniipp  311,  12  Eng.  Roprint 
338;  Partn.  Act  (1890).  S  24  (6).  providing 
that  no  partner  sluill  be  entitled  to  re- 
muneration for  acting  in  the  ]iartn(Mahip 
buMinosM  subject  to  any  agreement  express 
or  inii)Iiod. 

Canada. —  Liggett  V.  Hamilton,  24  Can. 
Su)).  Ct.  665. 

S(H>  38  Cent.  Dig.  tit.  "  Partnership,"  §  710: 
and  s II lira,  VI 11,  1,  2. 

92.  llong  r.  Al(li>niinn,  181  Mass.  217,  68 
N.  K.  199;  AiiK'M  r.  Downing,  1  Brmlf.  Surr. 
(N.  \.)  321  ;  llrowu  (.  McKarlmul,  11  Pa.  St. 
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was  held  before  the  present  statute  that  the  rule  did  not  apply  to  a  partner 
carrying  on  the  business  after  dissolution."''  As  this  rule  rests  upon  the  implied 
intention  of  the  parties  in  entering  into  the  partnership,  it  will  not  be  applied 
when  the  parties  have  expressly  agreed  that  compensation  may  be  had  nor  if 
the  circumstances  show  an  implied  agreement  for  compensation."''  And  the  courts 
are  disposed  to  give  compensation  for  services  which  have  proved  exceptionally 
beneficial,"^  as  well  as  for  extra  services  imposed  upon  one  partner  by  the 
indefensible  misconduct  of  his  copartner."^ 

j.  Allowance  For  Expenses  in  Winding:  Up.  A  partner  who  incurs  a  lia- 
bility or  expends  money  in  winding  up  the  affairs  of  the  firm  is  entitled  to  be 
credited  therewith  on  the  final  accounting,  and  to  be  indenmitied  by  his  copart- 
ners therefor,  provided  he  has  acted  reasonably  in  the  performance  of  his  duties 
as  a  winding-up  partner,""  and  in  a  lawful  manner.^ 

k.  Right  to  Firm-Name,  Good-Will,  and  Books  of  Account.  The  nature  of 
the  good-will  of  a  tirm,^  and  the  rights  and  duties  of  the  surviving  partner 
respecting  it,^  have  been  considered.  We  are  now  to  consider  the  rights  of  part- 
ners to  the  good-will  of  the  firm,  including  the  use  of  the  firm-name,  after  disso- 
lution between  living  partners.  Such  good-will  is  undoubtedly  an  asset  of  the 
firm  which  each  partner  is  entitled  to  have  converted  into  cash,*  unless  it  is  shown 


129,  80  Am.  Dee.  598;  Beatty  v.  Wray,  19 
Pa.  St.  51G,  57  Am.  Dec.  677. 

93.  See  the  provision  of  tlie  state,  supra, 
note  91. 

94.  Featherstonliaugli  v.  Turner,  25  Beav. 
382,  28  L.  J.  Ch.  812,  53  Eng.  Reprint  683; 
Brown  v.  De  Tastet,  Jae.  284,  23  Eev.  Rep. 
59,  4  Eng.  Ch.  284,  37  Eng.  Reprint  858; 
Crawshav  v.  Collins,  2  Russ.  325,  26  Rev. 
Rep.  83,  3  Eng.  Ch.  325,  38  Eng.  Reprint  358, 
15  Ves.  Jr.  218,  10  Rev.  Rep.  61,  33  Eng. 
Reprint  736;  Lindloy  Partn.  {7th  ed.)  p.  427, 
expresses  the  opinion  that  this  is  still  the 
rule  notwithstanding  the  statute. 

95.  Gray  v.  Hamil,  82  Ga.  375,  10  S.  E. 
205,  6  L.  R.  A.  72;  Pierce  v.  Cubberly,  19 
Ind.  157 ;  Garretson  v.  Brown,  185  Pa.  St. 
447,  40  Atl.  2D3. 

96.  Connecticut. —  Utley  v.  Smith,  24  Conn. 
290,  63  Am.  Dee.  163. 

Illinois. —  Maynard  v.  Richards,  166  111. 
466,  46  N.  E.  li38,  57  Am.  St.  Rep.  145  [a/- 
finning  61  111.  App.  336]. 

Kentucky. —  Honore  v.  Colmesnil,  1  J.  J. 
Marsh.  506;  Clement  v.  Ditterline,  11  S.  W. 
658,  11  Ky.  L.  Rep.  294. 

Neio  Jersey. —  Hutchinson  v.  Onderdonk,  6 
N.  J.  Eq.  277  [reveised  on  the  facts  in  6 
N.  J.  Eq.  632]. 

Vermont. —  Bradley  v.  Chamberlin,  16  Vt. 
613. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  710. 

97.  Maynard  v.  Richards,  106  III.  466,  46 
N.  E.  1138,  57  Am.  St.  Rep.  145  [affirming 
61  111.  App.  337]  ;  Thayer  r.  Badger,  171 
Mass.  279,  50  N.  E.  541 ;  Lamb  v.  Wilson,  3 
Nebr.  (Unoff.)  496,  92  N.  W.  167;  McCul- 
lough  V.  Barr,  145  Pa.  St.  459,  22  Atl.  962; 
Zell's  Appeal,  126  Pa.  St.  329,  17  Atl.  647. 

98.  Mattingly  v.  Stone,  35  S.  W.  921,  18 
Ky.  L.  Rep.  187;  Clement  v.  Ditterline,  11 
S.  W.  658,  11  Ky.  L.  Rep.  294;  Airsy  v. 
Borham,  29  Beav.  620,  4  L.  T.  Rep.  N.  S. 
391,  54  Eng.  Reprint  768. 

99.  Illinois.—  Brownell  v.  Steere,  128  111. 
209,  21  N.  E.  3  iaffirming  29  111.  App.  358], 


moneys  expended  in  defending  a  suit  brought 
against  the  firm  after  dissolution. 

Massachusetts. —  Tyng  v.  Thayer,  8  Allen 
391,  the  liquidating  partners  have  the  right 
to  use  their  best  judgment  in  incurring  ex- 
penses, which  seem  to  them  reasonable  and 
necessary  in  closing  up  the  affairs. 

New  Hampshire. —  Converse  v.  Hobbs,  64 
N.  H.  42,  5  Atl.  832,  moneys  paid  to  take 
care  of  a  firm  note. 

Ohio. —  Rockefeller  v.  Morehouse,  4  Ohio 
Dec.  (Reprint)  247,  1  Clev.  L.  Rep.  158,  ex- 
penses of  a  suit  in  tort  against  the  firm  after 
dissolution. 

Pennsylvania. —  In  re  Kalbfell,  27  Pittsb. 
Leg.  J.  N.  S.  210,  expenditures  for  purchases 
to  make  the  firm  stoclc  more  salable. 

Texas. —  Bufford  v.  Ashcroft,  72  Tex.  104, 
10  S.  W.  346,  costs  of  a  suit  defended  in  good 
faith  by  the  liquidating  partner. 

Vermont. —  Fish  v.  Thompson,  68  Vt.  273, 
35  Atl.  174  (but  liability  to  indemnify  the 
liquidating  partner  does  not  extend  to  an 
assignee  of  a  copartner's  interest  who  does 
not  make  himself  a  copartner)  ;  Porter  i\ 
Wheeler,  37  Vt.  281. 

United  States. —  Lewis  v.  Loper,  54  Fed. 
237,  applying  the  Pennsylvania  doctrine  that 
a  liquidating  partner  may  bind  his  copart- 
ners by  borrowing  money  for  liquidating  pur- 
poses. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  711. 

1.  Pratt  V.  McHatton,  11  La.  Ann.  260, 
holding  that  partners  in  a  lease  of  the  peni- 
tentiary can  make  no  contract  for  the  use  or 
hire  of  negro  convicts,  except  in  the  employ- 
ments required  by  law ;  that  any  contract  for 
any  other  use  is  against  public  policy  and  can- 
not be  enforced;  and  that  all  items  for  such 
services,  in  the  liquidation  of  the  partner- 
ship, must  be  struck  from  the  account  be- 
tween partners. 

2.  See  supra,  VII,  A,  5. 

3.  See  supra,  VIII,  K. 

4.  Massachusetts. —  Griffith  V.  Kirley,  189 
Mass.  522,  76  N.  E.  201;  Moore  v.  Rawson, 
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tliat  tlie  good-will  in  the  particular  case  is  worthless.^  It  must  be  confessed  that 
the  rights  of  the  purchaser  of  a  firm's  good-will  are  not  satisfactorily  f-ettled  at 
present.  He  acquires  the  riglit  to  hold  himself  out  as  the  successor  of  the  firm, 
to  the  exclusion  of  any  of  the  old  partners.^  He  is  also  entitled  to  use  the  old 
firm-name,  provided  always  that  sucii  use  does  not  subject  any  of  the  old  partners 
to  the  risk  of  liability  for  the  purchaser's  debts.''  But  in  this  country  lie  is 
probably  not  entitled  to  prevent  a  former  partner  from  carrying  on  business  in 
a  firm  style  which  includes  his  own  name,  although  it  may  be  substantially  the 
style  of  the  old  tirm,^  unless  the  conduct  of  such  old  partner  is  calculated  to 
■deceive  the  public  into  believing  that,  when  dealing  with  him,  it  is  dealing  with 
the  purchaser.^  In  tlie  absence  of  an  agreement  to  the  contrary,^*'  each  member 
■of  a  partnership  is  entitled  to  have  access  to  the  firm  books,  and  to  inspect  and 
copy  any  of  them." 

4.  Interest  —  a.  On  Capital.  A  partner  is  not  entitled  to  interest  on  capital 
■which  he  contributes  to  the  firm,  although  his  contribution  is  greatly  in  excess 
■of  that  of  his  copartners,^'^  unless  they  have  agreed  that  he  may  have  interest.^^ 


185  Mass.  264,  70  N.  E.  64  (holding  that 
-where  a  partnership  has  been  in  existence  for 
a  time  long  enough  to  establish  a  business 
sufficiently  permanent  in  character  to  include 
not  only  its  customers  but  the  incidents  of 
locality  and  distinctive  name,  a  good-will 
■exists  which  forms  an  asset  of  commercial 
"value  in  a  winding  up  between  the  partners )  ; 
McMurtrie  v.  Guiler,  183  Mass.  451,  67  N.  E. 
558  (that  it  is  difficult  of  appraisal  is  no 
reason  for  denying  to  an  outgoing  partner  its 
Talue ) . 

'Nebraska. —  Sheppard  v.  Boggs,  9  Nebr. 
257,  2  N.  W.  370. 

-New  Yorfc.— Slater  v.  Slater,  175  N.  Y. 
143,  67  N.  E.  224,  96  Am.  St.  Eep.  605,  61 
X.  E.  A.  796  [modifying  78  N.  Y.  App.  Div. 
449,  80  N.  Y.  Suppl.  363] ;  Read  v.  Mackay, 
47  Misc.  435,  95  N.  Y.  Suppl.  935;  Dayton 
V.  Wilkes,  17  How.  Pr.  510. 

Ohio. —  Snyder  Mfg.  Co.  t'.  Snyder,  54  Ohio 
St.  86,  43  N.  E.  325,  31  L.  R.  A.  657. 

England. —  Townsend  v.  Jarman,  [1900]  2 
Ch.  098,  09  L.  J.  Ch.  823,  83  L.  T.  Rep.  N.  S. 
366,  49  Wkly.  Rep.  158. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  712. 

5.  Snyder  Mfg.  Co.  v.  Snyder,  54  Ohio  St. 
«6,  43  N.  E.  325,  31  L.  R.  A.  057  ;  Mussel- 
man's  Appeal,  62  Pa.  St.  81,  1  Am.  Rep.  382; 
Dyer  v.  Shove,  20  R.  I.  259,  38  Atl.  498; 
nice  V.  Angcll,  73  Tex.  350,  11  S.  W.  338,  3 
I..  R.  A.  709. 

6.  Ilolbrook  v.  Nesbitt,  103  Mass.  120,  39 
N.  E.  794;  lloxie  V.  Chaney,  143  Mass.  592, 
10  N.  E.  713,  58  Am.  Rep.'  149;  Cliurton  v. 
Douglas,  Johns.  174,  5  Jur.  N.  S.  887,  28 
L.  J.  Ch.  841,  7  Wkly.  Rep.  305,  70  Eng. 
Rnprint  385. 

7.  Slator  V.  Slater,  175  N.  Y.  141,  09  N.  E. 
224,  90  Am.  St.  Rep.  005,  01  L.  R.  A.  790? 
Stciiifcld  V.  Nutionul  Sliirt  Waist  Co.,  99 
N.  Y.  App.  Div.  2H(i,  90  N.  Y.  Suppl.  004) 
Mafdonuld  v.  'I'tojaii  l!nl ton- KiiHtcner  Co.,  10 
N.  Y.  Sii|)|)l.  »\' \(i/}iniiivg  9  N.  Y.  Supiil. 
:)H;n .  LiHfiiiiu)  Mill  Co.  )■.  William  l.iMtnuui 
Milli'ig  Co.,  HH  Wis.  .'CM.  (10  N.  W.  201,  43 
Airi.  SI.  I!<-|>.  907;  Mcriciidc/,  r.  Iloli.  128 
(I.  H.  514,  9  S.  C!t.  M:1,  32  L.  cd.  520;  llorbm 
'Mfg.  Co.  r.   Ilorloii   Mfg.  Co.,  IH  I'Vd.  810 
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(a  partnership  which  is  permitted  by  one 
to  use  his  name  in  its  firm  style  has  no  right 
to  sell  such  permission  to  a  corporation)  ; 
Banks  v.  Gibson,  34  Beav.  560,  11  Jur.  N.  S. 
680,  34  L.  J.  Ch.  591,  13  Wkly.  Rep.  1012,  55 
Eng.  Reprint  753 ;  Scott  v.  Rowland,  26  L.  T. 
Rep.  N.  S.  391,  20  Wkly.  Rep.  508. 

8.  Iowa  Seed  Co.  v.  Dorr,  70  Iowa  481,  30 
N.  W.  866,  59  Am.  Rep.  446;  Lathrop  i'. 
Lathrop,  47  How.  Pr.  (N.  Y.)  532;  Dayton 
V.  Wilkes,  17  How.  Pr.  (N.  Y.)  510. 

9.  Morgan  v.  Schuyler,  79  N.  Y.  490,  493, 
35  Am.  Eep.  543  (where  it  is  said  that  "he 
had  the  exclusive  right  to  occupy  the  rooms 
of  the  late  firm,  and  as  incident  thereto,  the 
benefit  of  that  good  will,  which  Lord  Eldon 
defines,  in  Cruttwell  v.  Lye,  17  Ves.  Jr.  335, 
11  Rev.  Rep.  98,  34  Eng.  Reprint  129,  '  as  the 
probability  that  the  old  customers  will  re- 
sort to  the  old  place  '  .  .  .  but  it  is  after  all 
a  very  different  thing  from  the  good  will 
which  may  be  said  to  attach  to  the  person 
of  a  professional  man,  as  the  result  of  con- 
fidence in  his  skill  and  ability.  The  first 
is  of  no  value  except  to  the  occupant  of  the 
place  .  .  .  while  the  latter  is  inseparable  from 
the  person " )  ;  Hookham  v.  Pottage,  L.  R. 
8  Ch.  91,  27  L.  T.  Rep.  N.  S.  595,  21  Wkly. 
Rep.  47. 

10.  Davis  V.  Davis,  10  N.  Y.  Suppl.  897. 

11.  See  supra,  V,  A,  14. 

12.  Maryland. —  Julliard  v.  Orem,  70  Md. 
465,  17  Atl.  333. 

Minnesota. —  St.  Paul  Trust  Co.  v.  Finch, 
52  Minn.  342,  54  N.  W.  190. 

Neio  York. —  Rodgers  v.  Clement,  102  N.  Y. 
422,  50  N.  E.  901,  70  Am.  St.  Rep.  342. 

Pcimsi/lvania. —  Brenner  v.  Carter,  10  Pn. 
Dist.  457. 

Canada. —  Wilson  v.  McCnvty,  13  Can.  L.  J. 
N.  S.  303;  Jardino  v.  Hope,  19  Grant  Ch 
(U.  C.)  70. 

Sen  sujira,  V,  A,  8. 

13.  Tnft  r.  Schwnmb.  80  111.  289;  Koilpv  r. 
Turner,  81  TMd.  209,  31  All.  700;  Wells  r. 
Habcock,  50  Mich.  270,  22  N.  W.  S09,  27 
N.  W.  575;  Biirllcld  r.  Longldmrough.  L.  11. 
H  Ch.  I,  12  L.  J.  Cli.  179,  27  1;.  T.  Hep.  N.  S. 
•199,  21  Wkly.  Eep.  80;  Ibbotson  V.  Elam, 
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lEven  when  such  an  agreement  exists,  interest  stops  with  the  dissolution  of  the 
iirm.^* 

b.  On  Advances  and  Overdrafts.  When  a  partner  makes  an  advance  or  loan 
to  his  linn  for  partnership  purposes,  it  seems  fair  tliat  he  should  receive  interest 
tiiereoti,'^  and,  when  he  overdraws  his  account  or  borrows  money  from  the  firm 
he  should  be  charged  with  interest  on  such  amount,^°  even  though  no  express 
;agreement  has  been  made  on  the  subject.  This  rule  has  been  formulated  in  the 
ICnghsh  Partnership  Act.'''  In  some  of  our  jurisdictions,  however,  interest  is  not 
^allowed  on  advances  in  the  absence  of  an  agreement  tiierefor.'^ 

e.  On  Balances.  A  partner  is  not  allowed  interest  on  fluctuating  balances 
during  partnersliip,  unless  there  is  an  agreement  with  his  copartners  therefor.'^ 
On  balances  in  his  hands  after  a  dissolution,  he  will  be  charged  with  interest  only 
when  tliere  is  an  agreement  therefor,'^  when  he  has  retained  the  money  an 


L.  R.  1  Eq.  188,  33  Beav.  594,  12  J\ar.  N.  S. 
114,  14  Wkly.  Rep.  241,  55  Eng.  Reprint  1027. 
-And  see  supra,  V.  A,  8. 

14.  St.  Paul  Trust  Co.  v.  Finch,  52  Minn. 
342,  54  N.  w.  190  (holding  that  capital  does 
not  bear  interest  in  the  absence  of  an  express 
agreement,  or  a  usage  of  the  firm  to  allow 
it;  and,  even  where  there  is  an  agreement 
tliat  interest  shall  be  allowed  thereon,  it 
ceases  to  operate  at  dissolution,  as  its  earn- 
ing capacity  has  ceased,  and  it  is  then  re- 
solved into  property  held  only  for  distribu- 
tion) ;  Lesserman  v.  Bernheimer,  10  N.  Y.  St. 
47;  Wayne  v.  Hinkle,  9  Ohio  Dec.  (Reprint) 
^89,  12  Cine.  L.  Bui.  282. 

15.  ZZZiwow.— McCall  v.  Moss,  112  111.  493, 
"v\'here,  however,  an  iinderstanding  was  shown 
that  interest  should  be  paid. 

Eenti'.clcij.—  WoU  v.  Levi,  33  S.  W.  418,  17 
ICy.  L.  Rep.  1024,  where  prompt  payment  of 
firm  debts  was  necessarj'',  and  the  partner 
who  borrowed  money  with  which  to  pay  waa 
allowed  interest. 

Louisiana. —  Hoss'  Succession,  42  La.  Ann. 
1022,  8  So.  833. 

Maryland. —  Matthews  v.  Adams,  84  Md. 
143,  35  Atl.  60;  Keiley  v.  Turner,  81  Md. 
269,  31  Atl.  700. 

Massachusetts. —  Winchester  v.  Glazier,  152 
Mass.  316,  25  N.  E.  728,  9  L.  R.  A.  424. 

Neio  York. —  Dougherty  v.  Van  Nostrand, 
Hoflfm.  68. 

Ohio. —  Wavne  v.  Hinkle,  20  Cine.  L.  Bui. 

19  [affirming'' Q  Ohio  Dec.  (Reprint)  389,  12 
Cine.  L.  Bui.  282]. 

Texas.— Bufford  v.  Ashcroft,  72  Tex.  104, 
10  S.  W.  346,  but  he  ought  not  to  have  credit 
for  interest  paid  by  him  on  a  firm  debt  after 
the  date  at  which  he  had  agreed  to  discharge 
it. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  713%,  714.  And  see  supra,  V,  A,  9;  IX, 
C,  3,  b. 

16.  MeCall  v.  Moss,  112  III.  493;  Atherton 
Cochran,  9  S.  W.  519,  11  S.  W.  301,  11 

Xv.  L.  Rep.  185. 

17.  English  Partn.  Act  (1890),  §  24  (3). 

18.  Prentice  v.  Elliott,  72  Ga.  154  (apply- 
ing Code.  §  2885)  ;  Lee  v.  Lashbrooke,  8 
Dana  (Kv.)  214:  Holden  v.  Peace,  39  N.  C. 
223,  45  Am.  Dec.  514.  In  Dinham  v.  Brad- 
ford, L.  R.  5  Cli.  519,  interest  was  not  al- 
lowed on  profits  left  by  a  partner  in  the 


business.  In  Holloway  v.  Turner,  61  Md. 
217,  no  interest  was  allowed  on  a  payment 
by  a  partner  to  his  son,  for  services  ren- 
dered to  the  firm,  the  partner  not  demanding 
reimbursement  until  a  settlement  of  the  firm. 
And  in  Masury  v.  Whiton,  6  N.  Y.  St.  697, 
the  partner  who  paid  a  firm  debt  before  ma- 
turity was  allowed  interest  only  from  ma- 
turity.   See  sujjra,  V,  A,  7,  9;  IX,  C,  3,  b. 

19.  California. —  Falkner  v.  Hendy,  80  Cal. 
636,  22  Pac.  401. 

lotva. — McFarland  v.  McCormick,  114  Iowa 
368,  86  N.  W.  369. 

Massachusetts. —  Bradley  v.  Brigham,  137 
Mass.  545. 

Pennsylvania. —  Van  Loon  v.  Lindsay,  12 
Luz.  Leg.  Reg.  N.  S.  03. 

England. —  Barfleld  v.  Loughborough,  L.  R. 
8  Ch.  1,  42  L.  J.  Ch.  179,  27  L.  T.  Rep.  N.  S. 
499,  21  Wkly.  Rep.  86. 

See  supra,  V,  A,  7,  b. 

20.  Georgia. —  Wilson  v.  Wilkinson,  97  Ga. 
814,  25  S.  E.  908. 

Kentucky. —  Ashbrook  v.  Ashbrook,  28 
S.  W.  660,  18  Ky.  L.  Rep.  593;  Turner  v. 
Turner,  5  S.  W.  457,  9  Ky.  L.  Rep.  456. 

Mississippi. —  Lamb  v.  Rowan,  83  Miss.  45, 
35  So.  427,  690. 

Missouri. —  Campbell  v.  Coquard,  93  Mo. 
474,  6  S.  W.  360  (holding  that  in  an  action 
for  settlement  of  a  partnership  which  had 
been  terminated,  leaving  a  balance  in  the 
hands  of  defendant,  and  also  a  large  amount 
of  unsettled  business  outstanding,  it  was  not 
error  for  the  referee  to  charge  defendant  ten 
per  cent  interest  from  the  termination  of  the 
business,  on  plaintiff's  share  of  the  fund  in 
his  hands,  having  allowed  him  ten  per  cent  on 
the  unsettled  transactions)  ;  Gregory  v.  Mene- 
fee,  83  Mo.  413. 

Rhode  Island. —  Smith  v.  Smith,  18  R.  I. 
722,  29  Atl.  584,  30  Atl.  602. 

Wisconsin. —  Hart  v.  Hart,  117  Wis.  639, 
94  N".  W.  890;  Green  v.  Stacy,  90  Wis.  46, 
62  N.  W.  627;  Carroll  v.  Little,  73  Wis.  52, 
40  N.  W.  582. 

England. —  Ewing  v.  Ewing,  8  App.  Cas. 
822;  "Pim  v.  Harris,  Ir.  R.  10  Eq.  442;  Beater 
V.  Murray,  19  Wkly.  Rep.  92;  Watney  v. 
Wells,  9  Jur.  N.  S.  396,  32  L.  J.  Ch.  194,  1 
New  Rep.  82,  11  Wkly.  Rep.  228. 

See  38  Cent.  Dig.  tit.  "  Partnership," 
§  714. 

[IX,  C,  4,  e] 
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unreasonable  time,^'  when  he  is  wrongfully  withholding  it,^  or  when  there  are  other 
circumstances  from  which  the  court  can 'conclude  that  interest  should  be  allowed 
from  the  date  of  dissolution.^ 

5.  Lien  of  a  Partner.  On  the  dissolution  of  a  firm,  each  partner  has  an 
equitable  lien  on  the  firm  assets  for  whatever  is  due  to  him  from  the  tirni,'^  after 
payment  of  firm  debts.^^    A  creditor  partner  has  a  like  lien  on  the  share  of  the 


21.  Illinois. —  Beale  v.  Beale,  (1885)  2 
N.  E.  65;  Eandolph  v.  Inman,  71  III.  App. 
176. 

Kentucky. —  Hite  v.  Hite,  1  B.  Mon.  177. 

Louisiana. — Klotz  v.  Macready,  39  La.  Ann. 
638,  2  So.  203. 

Massachusetts. —  Crabtree  v.  Randall,  133 
Mass.  552;  Dunlap  v.  Watson,  124  Mass.  305; 
Washburn  v.  Goodman,  17  Pick.  519. 

A^ety  York. —  Blun  v.  Mayer,  189  N.  Y.  153, 
81  N.  E.  780  [affirming  113  KT.  Y.  App.  Div. 
247,  99  N.  Y.  Suppl.  25]  (as  to  which  case 
see  the  note  following)  ;  Johnson  v.  Harts- 
horne,  52  N.  Y.  173. 

Pennsylvania. —  Steiger  v.  Bradley,  34 
Wkly.  Notes  Cas.  123. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  714. 

22.  Alaiama. —  Christian,  etc.,  Grocery  Co. 
V.  Hill,  122  Ala.  490,  26  So.  149. 

Florida. —  Sanderson  v.  Sanderson,  20  Fla. 
292. 

Illinois. —  Bobbins  v.  Laswell,  58  HI.  203. 
Indiana. —  Sanders  v.  Scott,  68  Ind.  130. 
Kansas. —  Turner  v.  Otis,  30  Kan.  1,  1  Pac. 
19. 

Kentucky. —  Taylor  v.  Young,  2  Bush  428  ; 
Honore  v.  Colmesnil,  7  Dana  199;  Bowling  v. 
Dobyns,  5  Dana  434. 

Missouri. —  Powell  v.  Horrell,  92  Mo.  App. 
406. 

A^ew  Yor/c— White  v.  White,  55  N.  Y. 
Super.  Ct.  417,  14  N.  Y.  St.  738.  Where  on 
the  day  previous  to  the  termination  of  a 
partnership  by  limitation  a  balance  sheet  and 
grand  trial  bahmce  was  made  and  entered 
upon  the  firm's  books  showing  the  interest  of 
a  retiring  partner  in  the  business,  which  in- 
terest was  transferred  to  and  taken  over  by 
defendants,  wlio  formed  a  new  firm,  con- 
ducte(]  the  same  business  and  received  all  the 
benefits  and  profits  of  the  capital  of  the  re- 
tiring ])artner,  it  was  held  that  interest  was 
properly  allowed  on  the  balance  found  due  in 
an  action  for  an  accounting  brought  by  the 
retiring  partner,  continued  by  his  represen- 
tative and  not  decided  until  twenty-seven 
years  thereafter,  since  the  balance  sheet  may 
regarded  f(ir  all  the  pui'jioses  of  the  ques- 
tion of  interest  as  an  account  stated,  and,  as 
till!  surviving  partners  for  a  long  period  rc- 
ceivcii  ih(!  benefit  of  tli(i  caiiital  of  the  retir- 
ing partner  it  would  be  manifestly  inecpiitable 
to  ndii've  thein  from  the  oi)ligii(ion  cither  to 
pay  interest  or  account  for  tlie  prollls.  Illiin 
V. 'Maver,  IHO  N.  Y.  15.3,  HI  N.  10.  780  {affirm- 
imu  \  \\\  N.  Y.  App.  Div.  247,  09  N.  Y.  Wuppl. 
251. 

I'nnmilmnia. —  Alil  v.  y\lil,  IHd  I'm,.  SI.  99, 
40  Atl.  405. 

Trxan. —  ( 'ni  rnliliirt  Co.  v.  I\'Inckny,  31  Tc.x. 
Civ.  A|i|i.         72  S.  W.  (!2). 

I IX.  C.  4,  el 


See  38  Cent.  Dig.  tit.  "Partnership," 
§  714. 

23.  Iowa. —  Donahue  v.  McCosh,  70  Iowa 
733,  30  N.  W.  14. 

New  York. —  Leserman  v.  Bernheimer,  113 
N.  Y.  39,  20  N.  E.  809;  Johnson  v.  Harts- 
horne,  52  N.  Y.  173;  Stoughton  v.  Lynch,  2 
Johns.  Ch.  209 ;  Beacham  v.  Eckford,  2  Sandf. 
Ch.  116;  Andrews  v.  Andrews,  3  Bradf.  Surr. 
99. 

North  Carolina. —  Holden  v.  Peace,  39  N.  C. 
223,  45  Am.  Dec.  514. 

Pennsylvania. —  Gyger's  Appeal,  62  Pa.  St. 
73,  1  Am.  Rep.  382. 

Tennessee.—  Swepson  v.  Davis,  ( Ch.  App. 
1900)  60  S.  W.  619. 

England. —  Ilutcheson  v.  Smith,  5  Ir.  Eq. 
117. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  714. 

Compound  interest  cannot  be  allowed  upon 
balances  in  favor  of  one  partner,  but  may  be 
charged  upon  debits  in  cases  of  bad  faith, 
refusal  to  account,  or  private  use  of  the 
money  of  the  firm,  and  the  question  of  its 
propriety  in  such  cases  is  one  of  fact  for  the 
trial  court,  whose  decision  is  conclusive.  John- 
son V.  Hartshorne,  52  N.  Y.  173. 

24.  Alabama. —  Donelson  v.  Posey,  13  Ala. 
752. 

California. —  Gray  v.  Palmer,  9  Cal.  616. 

Indiana. —  Roberts  v.  McCarty,  9  Ind.  16, 
68  Am.  Dec.  604. 

Iowa. —  Pierce  v.  Wilson,  2  Iowa  20. 

Kentucky. —  Conwell  v.  Sandidge,  8  Dana 
273;  Hodges  v.  Holeman,  1  Dana  50. 

Mississippi. —  Dilworth  i,".  Mayfield,  36 
Miss.  40. 

New  Jersey. —  Standish  v.  Babcock,  52  N.  J. 
Eq.  G2S,  29  Atl.  327. 

New  York. —  Wade  r.  Rusher,  4  Boaw.  537 ; 
Hooley  v.  Gieve,  9  Daly  104  [affirmed  in  82 
N.  Y.  625] ;  Frith  v.  Lawrence,  1  Paige 
434. 

South  Dakota. —  Betts  v.  Letcher,  1  S.  D. 
182,  46  N.  W.  193. 

Tennessee. —  Williams  v.  Love,  2  Head  SO, 
73  Am.  Dee.  IM. 

United  States. —  Henderson  r.  Ries,  108 
Fed.  709,  47  C.  C.  A.  625;  IToxio  r.  Carr.  12 
Fed.  Cas.  No.  0,802,  1  Sumn.  173. 

See  38  Cent.  Dig.  tit.  "  rartnership,"  S  715 
et  seq. ;  and  supra,  V,  A,  22. 

25.  Donelson  v.  Posey,  13  Ala.  752;  Stand- 
ish V.  Babcock,  52  N.  j.  Eq.  028,  29  Atl.  327 
{ri'verscd  on  other  grounds  in  53  N.  J.  Kq. 
370,  33  Atl.  385,  51  Am.  St.  Rep.  033,  30 
L.  R.  A.  604];  Tlooley  v.  Gieve.  9  Dulv 
(N.  Y.)  104  [affirmed' in  82  N.  Y.  025 1  ; 
/■>  p.  Tnylor.  12  Cli.  D.  360,  41  L.  T.  Kep. 
N.  S.  0,  28  Wklv.  Rep.  205;  K,v  p.  Delhnsse. 
7  Ch.  1).  511.  .is  L.  T.  Rep.  N.  S.  106.  20 
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debtor  partner  for  any  balance  or  claim  incident  to  the  partnership  business.'^* 
He  lias  no  such  lien,  however,  for  a  balance  or  claim  arising  from  transactions 
outside  tlie  firm  atfairs,  and  which  is  not  involved  in  partnership  accounts.^'^ 
Even  wlien  a  partner  is  entitled  to  a  lien,  he  may  waive  it  or  by  his  conduct  lose 
its  benefit.^^ 

6.  Private  Accounting  and  Settlement  —  a.  Validity  and  Construction.  The 

members  of  a  firm  are  perfectly  competent  to  conduct  a  partnersliip  accounting, 
without  resort  to  a  court  of  justice,  and,  even  to  settle  the  atfairs  of  the  firm 
without  a  formal  accounting,^^  provided  they  do  not  defraud  their  creditors 
by  such  settlement.^  In  order  that  a  private  accounting  shall  bind  all  partners 
all  must  assent  to  it,  and,  in  order  that  it  may  operate  as  a  complete  settlement  of 
firm  affairs,  it  must  embrace  all  the  partnership  transactions.^^  When  all  pai-t- 
ners  have  assented  to  a  settlement  of  all  of  the  firm's  affairs  upon  a  definite  and 
clearly  expressed  basis,  no  difiiculty  is  experienced  by  the  courts  in  adjusting  the 
rights  of  the  parties  under  it.^^    But  it  often  happens  that  the  parties  have  not 


Wkly.  Rep.  338  [affirming  37  L.  T.  Rep.  N.  S. 
440,  26  Wklv.  Rep.  20]  ;  Ex  p.  Macarthur,  40 
L.  J.  Bankr.'  86,  19  Wkly.  Rep.  821. 

26.  Alabama. —  Warren  v.  Taylor,  60  Ala. 
218. 

California. —  Civ.  Code,  §  2405. 
Illinois.—  Mack  v.  Woodruff,  87  111.  570. 
Maryland. —  Karthaus  V.  Owings,  4  Harr. 
&  J.  263. 

Minnesota. —  Brandt  f.  Edwards,  91  Minn. 
605,  9S  N.  W.  647. 

North  Dakota.—  Civ.  Code,  §  4377. 

Vei-mont. —  Fish  v.  Thompson,  68  Vt.  273, 
35  Atl.  174. 

England.— Tartn.  Act  (1890),  §  41;  My- 
cock  I'.  Beatson,  13  Ch.  D.  384,  49  L.  J.  Ch. 
127.  42  L.  T.  Rep.  N.  S.  141,  28  Wkly.  Rep. 
319;  Payne  v.  Hornby,  25  Beav.  280,  53  Eng. 
Reprint  643. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  715 
et  seq. 

27.  Nichol  1-.  Stewart,  36  Ark.  612;  Moffat 
V.  Thomson,  5  Rich.  Eq.  (S.  C.)  155,  57 
Am.  Dec.  737. 

28.  Robertson  v.  Baker,  11  Fla.  192  (lost 
by  partitioning  the  property  between  the 
partners,  the  creditor  partner  taking  a  mort- 
gage on  the  assets  which  were  turned  over  to 
tile  debtor  partner)  ;  Kemmerer  v.  Kemmerer, 
85  Iowa  193,  52  N.  W.  194  (lost  by  the  cred- 
itor partner's  sale  of  his  interest  in  the  firm 
and  of  his  judgment  against  the  debtor  part- 
ner) ;  Wilhite  r.  Boulware,  88  Ky.  100,  10 
S.  W.  629,  11  Ky.  L.  Rep.  59  (lost  by  per- 
mitting the  debtor  partner  to  hold  and  to 
mortgage  certain  assets  as  his  individual 
property)  ;  Wishek  v.  Hammond,  10  N.  D.  72, 
84  N.  W.  587  (lost  by  assenting  to  a  division 
of  the  assets  between  the  partners ) . 

29.  Seheuer  v.  Berringer,  102  Ala.  216,  14 
So.  640. 

30.  Sage  v.  Woodin,  66  N.  Y.  578  (no 
fraud  or  mistake,  hence  settlement  binding 
on  firm  creditors)  ;  E.x  p.  Walker,  4  De  G.  F. 
&  J.  509,  6  L.  T.  Rep.  N.  S.  631,  10  Wkly. 
Rep.  056,  65  Eng.  Ch.  396,  45  Eng.  Reprint 
1281;  Ex  p.  Mayor,  4  De  G.  J.  &  S.  664,  11 
Jur.  N.  S.  433,  34  L.  J.  Bankr.  25,  12  L.  T. 
Rep.  N.  S.  254,  6  New  Rep.  8,  13  Wkly.  Rep. 
€29,  69  Eng.  Ch.  508,  46  Eng.  Reprint  1076 


(fraudulent  and  void  as  to  firm  creditors)  ; 
Ex  p.  Brewster,  22  L.  J.  Bankr.  62. 

31.  Chadsey  v.  Harrison,  11  111.  151; 
Cooper  V.  Frederick,  4  Greene  (Iowa)  403; 
Kimberly  v.  Arms,  129  U.  S.  512,  9  S.  Ct. 
355,  32  L.  ed.  764;  Lamalere  v.  Caze,  14  Fed. 
Cas.  No.  8,003,  1  Wash.  435. 

32.  Iowa. —  Goodenow  v.  Parkinson,  67 
Iowa  95,  24  N.  W.  608. 

Louisiana. —  Kyle  v.  McKerrall,  52  La.  Ann. 
1235,  27  So.  667. 

Maryland. —  Dorsey  v.  Dashiell,  1  Md.  198. 

Massachusetts. —  Robinson  v.  Simmons,  156 
Mass.  123,  30  N.  E.  362. 

Minnesota. —  Blakely  v.  Le  Due,  22  Minn. 
476. 

Missouri. —  Paul  V.  Edwards,  1  Mo.  30. 

Neio  York. —  Smith  v.  Proskey,  177  N.  Y. 
526,  69  N.  E.  1131  [reversing  82  N.  Y.  App. 
Div.  19,  81  N.  Y.  Suppl.  424  (reversing  39 
Misc.  385,  79  N.  Y.  Suppl.  851)];  Gram  v. 
Cadwell,  5  Cow.  489. 

Pennsylvania. —  Little  v.  Stanton,  32  Pa. 
St.  299;"  Hulse's  Estate,  12  Phiia.  130.  ■ 

Vermont. —  Brigham  v.  Dana,  29  Vt.  1. 

West  Virginia. —  Holt  v.  Holt,  46  W.  Va. 
397,  35  S.  E.  19. 

England. —  Jackson  v.  Stopherd,  2  Cromp. 
&  M.  361,  3  L.  J.  Exch.  95,  4  Tyrw.  330, 
where  the  parties  had  agreed  on  the  valuation 
of  all  the  assets,  and  one  partner  had  taken 
possession  of  them,  and  the  other  was  held 
entitled  to  demand  at  once  one  half  their 
value. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  718 
et  seq. 

Action  for  amount  found  due  on  settlement. 

—  In  an  action  to  recover  a  sum  found  due  to 
plaintiff  on  a  partnership  settlement  between 
the  parties,  it  is  not  necessary  to  show  that 
the  firm  debts  were  paid.  Burley  v.  Brown, 
73  Kan.  780,  85  Pac.  527.  A  complaint  in 
such  action  alleging  that  plaintiff  and  de- 
fendant dissolved  their  partnership  and 
settled  the  "  business,"  but  that  defendant 
failed  to  pay  the  amount  due  plaintiff,  is  not 
objectionable  on  the  ground  that  it  does  not 
allege  the  settlement  of  the  partnership  af- 
fairs. Burley  v.  Brown,  supra. 

Action  on  account  stated. —  After  the  disso- 
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stated  the  terms  of  their  settlement  with  clearness  nor  fully  disclosed  their  inten- 
tions as  to  the  extent  and  operation  of  their  settlement.  In  such  cases,  if  a, 
litigation  ensues,  the  court  is  compelled  to  construe  any  writings  upon  the  subject 
which  have  passed  between  the  parties,  and  to  interpret  their  conduct,  in  order  ta 
ascertain  tlieir  intention.^    Whether  a  settlement  agreement  between  partners  is- 


lution  of  a  partnership  one  of  the  partners 
may  maintain  an  action  against  the  other 
upon  an  account  stated,  without  showing  that 
he  has  paid  the  partnership  debts  which  he 
agreed  to  pay.  Cochrane  v.  Allen,  58  N.  H. 
250. 

Defenses  and  counter-claims  in  actions 
based  on  dissolution  agreement. —  Where 
plaintiff,  after  dissolution  of  a  partnership 
existing  between  himself  and  defendant,  sued 
to  restrain  defendant  from  using  the  firm- 
name  in  a  similar  business,  and  based  his 
right  of  action  on  the  dissolution  agreement, 
it  was  held  that  a  separate  defense  alleging 
that  such  agreement  was  signed  by  defend- 
ant's attorney  in  fact  contrary  to  defendant's 
instructions,  and  was  subsequently  repudiated 
by  defendant,  was  not  demurrable.  Bastable 
V.  Carroll,  116  N.  Y.  App.  Div.  205,  101  N.  Y. 
Suppl.  037.  It  was  held,  however,  that  a 
special  defense  alleging  that  the  attorney  in 
fact  was  induced  by  plaintiff  to  sign  the 
agreement  by  means  of  a  sum  of  money  paid 
to  him  by  plaintiff  was  immaterial  and  de- 
murrable; and  further  that  an  allegation  in 
the  answer  that  plaintiff  directed  the  post- 
master to  deliver  all  mail  directed  to  the 
firm  to  himself,  and  that  plaintiff  thereby  ob- 
tained large  quantities  of  mail  belonging  to 
defendant  to  his  damage  in  a  certain  sum, 
was  not  available  either  as  a  defense  or  as 
a  counter-claim.  Bastable  v.  Carroll,  supra. 

33.  Alahama. —  Shows  v.  Folmar,  133  Ala. 
599,  32  So.  495,  where  the  evidence  was  held 
to  disclose  a  final  accounting  and  division  of 
the  proceeds. 

Connecticut. —  Hurlbut  v.  Phelps,  30  Conn. 
42  (where  the  settlement  agreement  was  held 
to  discharge  a  debt  due  from  petitioner  to  the 
surviving  partner)  ;  Beach  V.  Hotchkiss,  2 
Conn.  425  (holding  that  the  payment  by  one 
partner  to  another  of  a  certain  sum  as  his 
share  is  not  equivalent  to  a  settlement  of  the 
partnership  account;  nor  is  it  evidence  that 
the  same  sum  has  been  ascertained  as  the 
share  of  each  partner,  so  that  assumpsit  will 
lie  by  a  third  partner). 

(leorrjia. —  Neal  v.  Conwell,  115  Ca.  471,  41 
R.  E.  007;  Blalock  v.  Jackson,  94  Ga.  409,  20 
S.  E.  340;  Thomas  v.  Gaboury,  80  Ga.  443, 
7  >S.  E.  000,  wliere  the  settlement  was  held 
to  bo  a  full  and  complolo  one. 

/Uiitois. —  Horno  v.  Ingraham,  125  111.  108, 
10  N.  E.  808  (not  a  (liiiil  H(!ttlenicnt)  ;  Muhl- 
heim  v.  Fo.slor,  41  III.  A\)]).  458  (the  con- 
tinning  piirlncr  ngrei'd  to  pay  lh<i  r<'liring 
partner  one  tliouHnnd  dolliirH  for  liis  Hhinc,  us 
noon  iiH  tiu!  Htock  of  goods  WIIH  Hold ;  hilt 
before!  they  were  sold  tlicy  wen"  dcalroye'd  l)y 
lire,  and  the  coiiliiHiiii^'  |)in(ii('r  colh'ctdd  but 
one  thouHiind  six  hiiiMlrcd  and  tliirly-four 
<lolIiirH  inHiirancc,  and  yet  lio  wiis  hold  liable 
for  ihi:  Miiiii  li(!  had  agreed  lo  |)iiy). 
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Indiana. —  McDowell  v.  North,  24  Ind,  App^ 
435,  55  N.  E.  789. 

louM. —  Donahue  v.  McCosh,  70  Iowa  733, 
30  N.  W.  14;  Corning  v.  Grohe,  65  Iowa  328, 
21  N.  W.  662;  Murdock  v.  Mehlhop,  26  Iowa 
213,  where  an  indebtedness  of  the  selling  out 
partner  was  extinguished  by  the  agreement  of 
dissolution  and  settlement. 

Louisiana. —  Murphy  v.  Murphy,  45  La^ 
Ann.  433,  12  So.  496;  Burke  v.  Fuller,  41 
La.  Ann.  740,  6  So.  557,  holding  that  a  settle- 
ment between  all  the  partners  will  be  pre- 
sumed to  have  included  all  matters  of  dif- 
ference. 

Maine. —  Farnsworth  v.  Whitney,  74  Me> 
370,  holding  that  when  partners  settle  their 
partnership  affairs  and  dissolve,  and  one  of 
them  takes  an  assignment  of  the  other's- 
interest  in  the  partnership  property,  paying 
therefor  a  sum  agreed  upon,  and  assumes  the 
payment  of  the  partnership  debts,  the  as- 
signor's indebtedness  to  the  firm  and  interest 
in  it  is  extinguished. 

Maryland. —  Trump  v.  Baltzell,  3  Md.  295; 
Lilly  V.  Kroesen,  3  Md.  Ch.  83. 

Massachusetts. —  Stoddard  v.  Wood,  9  Gray 
90,  holding  that  an  outgoing  partner  who 
sells  his  share  to  the  continuing  partner  is 
relieved  from  his  precedent  indebtedness  to 
the  firm. 

Missouri. —  In  re  Judy,  166  Mo.  13,  65 
S.  W.  993  (a  surviving  partner  may  make  a 
settlement  with  himself  as  administrator  of 
the  deceased  partner,  subject  to  the  approval 
of  the  probate  court;  and  after  such  approval 
it  is  binding  upon  all  interests)  ;  Bambrick  v.- 
Simms,  132  ilo.  48,  33  S.  W.  445  (no  settle- 
ment intended  in  this  case). 

etc  Jersey. —  Martin  v.  Smith,  (Ch.  1888) 
13  Atl.  398,  only  a  partial  settlement. 

A^ao  YorA;.— Ralph  v.  Eldridge,  137  N.  Y. 
525,  33  N.  E.  559  [reversing  58  Hun  203,  11 
N.  Y.  Suppl.  840]  (where  a  bond  given  by 
one  partner  to  another  was  construed  not  to 
be  a  guaranty  of  debts  due  the  firm  named 
therein)  ;  Watts  v.  Adler,  130  N.  Y.  640,  29 
N.  E.  131  [reversing  7  N.  Y.  Su])pl.  564]  (not 
a  final  .settlement)  ;  Eno  v.  Diefendorf,  102 
N.  Y.  720,  7  N.  E.  798  (not  a  final  settle- 
ment) ;  Hughes  r.  Smither,  23  N.  Y.  App. 
Div.  500.  4!)  N.  Y.  Suppl.  115  [affirmed  in 
103  N.  Y.  553,  57  N.  E.  1112]  (holding  that 
the  doctrine  as  Iwtween  debtor  and  creditor, 
of  an  implied  promise  to  jiay,  ro.sultiiig  from 
the  rendition  of  an  account  by  one  party 
which  is  received  and  retained  by  the  other 
in  silence,  is  not  aiiplicnble  (o  a  pnrtiiershi|) 
aeeoiiid  )  ;  liurch  v.  Newberry,  1  Barb.  048 
\a/firincd  in  JO  N.  Y.  374,  S<''ld.  28]  (a  final 
Hell  lenient  as  to  certain  pro|)ei(y  of  the 
firm)  ;  Sayro  r.  Peck,  1  llarb.  -lOI  ;  Weldoii  r. 
BocU<il,  10  Daly  -172;  Api)!ebee  Duke,  i:{ 
N.  Y.  (Sujipl.  929   (not  a  final  setllonioiit) 
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valid  depends  upon  the  principles  which  determine  the  validity  of  contracts 
generally.^^ 

b.  When  Conclusive.  In  the  absence  of  fraud  or  mutual  mistake,  a  private 
accounting  and  settlement  between  partners  is  conclusive  upon  tliem,^^  especially 


Weber  v.  Defor,  8  How.  Pr.  302  (complete 
transfer  of  firm  assets  to  one  of  the  part- 
ners ) . 

Pennsylvania. —  Seaton  v.  Slianer,  158  Pa. 
St.  C9,  27  Atl.  871  (a  settlement  not  shown)  ; 
Wilson  V.  Fenimore,  2  Pa.  Cas.  297,  3  Atl. 
795  (final  settlement  sliowTi). 

South  Carolina. —  Schmidt  v.  Lebby,  11 
Rich.  Eq.  329,  settlement  not  shown. 

Tennessee. —  Babb  v.  Mosby,  7  Lea  105 
(only  a  partial  settlement)  ;  Farrar  v.  Shep- 
herd, 4  Baxt.  190  (a  final  settlement  inferred 
from  the  conduct  of  the  parties)  ;  Woodward 
V.  Winfrey,  1  Coldw.  47S  (a  final  settlement). 

Texas. —  Morris  v.  Nunn,  79  Tex.  125,  15 
S.  W.  220,  where  the  conduct  of  the  parties 
showed  their  intention  to  bring  certain  indi- 
vidual transactions  into  the  partnership  ac- 
count. 

Wisconsin. —  Upton  v.  Johnston,  84  Wis.  8, 
54  N.  W.  206,  a  settlement  shown. 

United  States. —  Sanford  v.  Embry,  151 
Fed.  977,  81  C.  C.  A.  167,  construction  of 
agreement  for  readjustment  of  accounts  as 
limited  to  particular  items. 

England.— Ex  p.  Barber,  L.  E.  5  Ch.  687, 
23  L.  T.  Rep.  N.  S.  230,  18  Wkly.  Rep.  940 
(the  deceased  partner's  estate  entitled  under 
the  partnership  contract  to  receive  the  value 
of  his  share  as  appearing  by  the  balance  sheet, 
without  any  deduction  for  losses  subsequently 
ascertained)  ;  Lawes  v.  Lawes,  9  Ch.  D.  98. 
38  L.  T.  Rep.  N.  S.  370,  27  Wkly.  Rep.  188 
(provision  in  partnership  articles  for  settle- 
ment of  accounts  construed)  ;  Browning  v. 
BrowTiing,  31  Beav.  316,  54  Eng.  Reprint 
1160;  Coventry  v.  Barclay,  3  De  G.  J.  &  S. 
320,  9  Jur.  N.  S.  1331,  9  L.  T.  Rep.  N.  S.  496, 
3  New  Rep.  224,  12  Wkly.  Rep.  500,  68  Eng. 
Ch.  659  [modifying  33  Beav.  1,  2  New  Rep. 
375,  11  Wkly.  Rep.  892,  55  Wkly.  Rep.  266]"; 
Travis  v.  Milne,  9  Hare  141,  20  L.  J.  Ch.  665, 
41  Eng.  Ch.  141,  68  Eng.  Reprint  449  (in 
the  absence  of  an  agreement  it  will  not  be 
presumed  that  the  annual  stock-taking  repre- 
sents the  actual  value  of  each  partner's 
share)  ;  Rigden  v.  Pierce,  6  Madd.-  353,  23 
Rev.  Rep.  242,  56  Eng.  Reprint  1126;  Pettyt 
V.  Janeson,  6  Madd.  146,  22  Rev.  Rep.  259, 
56  Eng.  Reprint  1047;  Clark  v.  Glennie,  3 
Stark.  10,  3  E.  C.  L.  573  (sufficient  evidence 
of  a  settlement) . 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  719 
et  seq. 

34.  California. —  Cayton  v.  Walker,  10 
Cal.  450. 

Illinois. —  Horne  v.  Ingraham,  125  111.  198, 
16  N.  E.  868,  no  consideration  shown  for  an 
alleged  release  of  one  partner's  interest  in  the 
firm. 

Indiana. —  Selz  v.  Mayer,  151  Ind.  422,  51 
N.  E.  485  (holding  that  when  one  partner 
surrenders  his  interest  in  the  firm  to  other 
members  in  consideration  of  their  assuming 


the  firm  debts  and  releasing  him  from  his  in- 
debtedness to  the  firm,  the  agreement  is  sup- 
ported by  a  valid  consideration)  ;  Herald  V~ 
Harper,  8  Blackf.  170   (a  valid  settlement). 

Iowa. —  Nystuen  V.  Hanson,  (1902)  91 
N.  W.  1071,  holding  that  a  written  contract 
of  settlement  is  not  invalidated  by  an  alle- 
gation of  mutual  mistake,  when  no  reforma- 
tion is  asked. 

Louisiana. —  Landry  v.  Landry,  23  La.  Ann.. 
312,  holding  that  notes  given  by  partners  for 
their  supposed  indebtedness  to  the  firm  caa 
be  enforced  against  the  maker  by  a  purchaser 
after  maturity  only  to  the  extent  of  his 
actual  indebtedness  to  the  firm. 

Maine.— Wiggin  v.  Goodwin,  63  Me.  389, 
holding  that  in  case  of  a  mistake  in  drafting 
a  contract  between  two  partners  for  the  sale 
of  one's  interest  to  the  other,  if  the  parties, 
subsequently  settled  on  the  basis  of  the  con- 
tract as  it  should  have  been  written,  a  parol 
promise  to  pay  or  allow  the  balance  thus- 
found  due  will  be  enforced. 

Maryland.—  Trump  v.  Baltzell,  3  Md.  295, 
holding  that  a  settlement  on  the  basis  that 
the  books  have  been  correctly  kept  can  be 
modified  at  the  request  of  the  partner  harmed. 

Massachusetts. —  Forward  v.  Forward,  6 
Allen  494;  Miller  Lord,  11  Pick.  11  (not 
void  for  uncertainty  in  this  case,  nor  because 
one  partner  alleged  that  he  did  not  under- 
stand the  settlement  as  the  other  partner 
did)  ;  Farnam  v.  Brooks,  9  Pick.  212  (a  part- 
ner not  a  true  trustee  for  his  copartner  after 
dissolution) , 

Michigan. —  Scudder  v.  Andrus,  124  Mich. 
252,  82  N.  W.  1050. 

Missouri. —  Buckham  V.  Singleton,  10  Mo. 
405. 

New  York. —  Manufacturers'  Nat.  Bank  v. 
Cox,  2  Hun  572  [affirmed  in  59  N.  Y.  659] 
(but  a  settlement  is  not  binding  on  copartners, 
who  are  ignorant  that  the  other  partner  has 
received  moneys  for  which  he  has  not  ac- 
counted to  the  firm)  ;  Ogden  v.  Astor,  4 
Sandf.  311  (a  surviving  partner  sustains  a 
confidential  relation  toward  the  represen- 
tative of  the  deceased)  ;  Campbell  v.  Camp- 
bell, 16  N.  Y.  Suppl.  165  (a  surviving  part- 
ner is  not  a  true  trustee  for  the  estate  of  the 
deceased,  and  has  not  the  burden  of  showing 
the  fairness  of  a  settlement  between  himself 
and  the  personal  representative  of  deceased). 

Texas. —  Moore  v.  Bivins,  (Civ.  App.  1896) 
33  S.  W.  881,  not  a  sufficient  ground  for 
setting  aside  a  settlement  between  partners, 
that  it  was  harsh  or  unequal  in  its  operation. 

Wisconsin. —  Ganger  v.  Pautz,  45  Wis.  449, 
agreement  based  upon  a  sufficient  considera- 
tion. 

See  38  Cent.  Dig.  tit.  "Partnership,"  §  718 
et  seq. 

35.  Alabama. —  Scheuer  v.  Berringer,  102 
Ala.  216,  14  So.  640. 
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"when  it  appears  that  they  were  familiar  with  the  firm's  affairs,  and  that  neither 
reposed  any  special  confidence  in  the  other  in  making  up  the  account;'''  Even 
when  a  partner  has  not  been  familiar  with  the  details  of  the  accounting,  he  may 
be  estopped  from  questioning  its  accuracy  if  he  continues  to  enjoy  the  fruits 
of  the  settlement,  after  ample  opportunity  for  investigation.^^  A  partner 
who  impeaches  an  accounting  and  settlement  to  which  he  has  assented  has  the 
burden  of  sliowing  that  it  is  inaccurate  and  that  his  assent  was  induced  by  mis- 
take or  fraud.^    The  settlement  is  not  conclusive  as  to  matters  not  included  in 


California. — Cayton  v.  Walker,  10  Cal.  450. 

Colorado. —  Gibson  v.  Glover,  3  Colo.  App. 
506,  34  Pac.  687. 

Iowa. —  Howard  i'.  Pratt,  110  Iowa  533,  81 
N.  W.  722 ;  Donahue  v.  McCosh,  70  Iowa  733, 
30  N.  W.  14;  Hunter  v.  Aldrich,  52  Iowa  442, 
3  N.  W.  574. 

Kansas. —  Knox  v.  Pearson,  64  Kan.  711, 
68  Pac.  613. 

Kentucky. —  Ferguson  v.  Hite,  9  Dana  553 ; 
Turner  v.  Turner,  (1891)  16  S.  W.  137.  And 
see  Shoemaker  v.  Shoemaker,  92  S.  W.  546, 
29  Ky.  L.  Rep.  134. 

Louisiana. —  Keough  v.  Foreman,  33  La. 
Ann.  1434;  Job  v.  Heuer,  25  La.  Ann.  279; 
Coleman  v.  Marble,  9  La.  Ann.  476. 

Massachusetts. —  Eddy  v.  Fogg,  192  Mass. 
543,  78  N.  E.  549. 

Michigan. —  McGunn  v.  Hanlin,  29  Mich. 
476. 

Neic  York. —  Corner  v.  Mackey,  147  N.  Y. 
574,  42  N.  E.  29  [affirming  73  Hun  236,  25 
N.  Y.  Suppl.  1023];  Ledyard  v.  Bull,  119 
N.  Y.  62,  23  N.  E.  444;  Campbell  v.  Camp- 
bell, 16  N.  Y.  Suppl.  165.  And  see  Ogden  v. 
Astor,  4  Sandf.  311. 

North  Carolina. —  Patterson  v.  Martin,  28 
N.  C.  111. 

North  Dakota. —  Lay  v.  Emery,  8  N.  D. 
515,  79  N.  W.  1053,  holding  that  partners 
who  have  made  a  settlement  of  their  ac- 
counts, in  whole  or  in  part,  and  reduced  it  to 
writing,  are  concluded  thereby,  where  it  is 
free  from  fraud,  duress,  misrepresentation, 
or  concealment  or  mistake  of  fact. 

Pennsylvania. —  Shirk's  Appeal,  3  Brewst. 
119. 

South  Carolina. —  Main  V.  Howland,  Eich. 
Eq.  Cas.  352. 

Texas. — Kneeland  v.  McLachlen,  4  Tex.  Civ. 
App.  203,  23  S.  W.  309;  Henry  v.  Chapman, 
(App.  1891)  16  S.  W.  543. 

West  Virqinia. —  TTolt  v.  Holt,  46  W.  Va. 
397,  35  S.  E.  19;  Mahnke  v.  Neale,  23  W.  Va. 
57. 

\Vi.<iconsin. —  Jleath  v.  Van  Cott,  9  Wis.  616. 

United  States. —  Sanford  V.  Embry,  151 
Fed.  977,  vil  C.  C.  A.  167;  Ilallock  v.  Streeter, 
102  Fed.  193. 

England. —  Coventry  V.  Barclay,  3  Do  O. 
J.  &  S.  320,  0  .Tiir.  N.  S.  1331,  9  L.  T.  Rep. 
N.  H.  490,  3  New  Rep.  224,  12  WUly.  Rop.  500, 
OH  V.nn.  Cli.  214,  40  Krig.  Rei)rint"059  \  mndi- 
fying  33  Rciiv.  1,  2  New  Rep.  375,  11  Wkly. 
Hop.  892,  .')9  Emr.  Reprint  200 1  ;  MmiukI  v. 
AlIieH,  5  Jiir.  HOO;  Oldaker  v.  Ln vender,  0 
Mim.  239,  9  Eng.  Cli.  239,  58  Kng.  R('[)rint, 
583  (iiccoiinlH  found  to  be  fnuidulent,  and 
lii'Mci-  iifil,  liiiiiliii/r  on  tlu)  innocent  partner). 
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Canada. —  Migner  v.  Goulet,  31  Can.  Sup. 
Ct.  26,  settlement  not  honest. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  721. 

Account  stated  see  Accounts  and  Ac- 
counting, 1  Cyc.  386. 

A  sale  by  one  partner  of  his  entire  interest 
in  the  firm  is  an  adjustment  of  all  accounts 
between  the  -partners,  and  the  presumption 
is  that  all  accounts  between  them  were  taken 
into  consideration  (Hamilton  v.  Wells,  182 
111.  144,  55  N.  E.  143;  Milloy  v.  Hoyt,  123 
111.  App.  568),  including  a  salary  item 
which  it  was  provided  by  the  partnership 
articles  should  not  be  considered  net  profit, 
but  come  out  of  the  general  expense  account 
(Milloy  V.  Hoyt,  supra). 

36.  Alabama. —  Scheuer  v.  Berringer,  102 
Ala.  216,  14  So.  640,  where  each  was  a 
capable  business  man  and  had  no  confidence 
in  the  other. 

Louisiana. —  Coleman  v.  Marble,  9  La.  Ann. 
476. 

New  York. —  Dorsett  v.  Ormiston,  53  N.  Y. 
App.  Div.  629,  65  N.  Y.  Suppl.  931  [affirm- 
ing 25  Misc.  570,  55  N.  Y.  Suppl.  1037], 
where  plaintiff  was  a  lawyer  of  many  years' 
experience  and  was  represented  on  the  settle- 
ment by  an  eminent  lawyer. 

North  Dakota.— Little  v.  Little,  2  N.  D. 
175,  49  N.  W.  736,  where  partners  volun- 
tarily and  at  arm's  length  entered  into  a 
written  contract  of  settlement. 

United  States. —  Hallock  v.  Streeter,  102 
Fed.  193. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  721. 

37.  Shows  V.  Folmar,  133  Ala.  599,  32  So. 
495;  Lucas  V.  Cooper,  23  S.  W.  959,  15  Ky. 
L.  Rep.  642. 

38.  Alabama. —  Scheuer  v.  Berringer,  102 
Ala.  210,  14  So.  640. 

Colorado. —  Noble  v.  Faull,  26  Colo.  467, 
58  Pac.  681. 

Indiana. —  Ponder  v.  Tate,  70  Ind.  1. 

Kcniuc/cy. —  Shoemaker  i;.  Shoemaker,  92 
S.  W.  546,  29  Ky.  L.  Rej).  134. 

Louisiana. —  Wells  v.  Erstein,  24  La.  Ann. 
317. 

Maryland. —  Lilly  v.  Kroesen,  3  Md.  Ch.  83. 

Missouri. —  Silver  v.  St.  T.,ouis,  etc.,  R.  Co., 
72  Mo.  194  [affirming  5  Mo.  App.  381]. 

Ncio  Jcrscii. —  Murray  r.  Elston,  21  N.  J. 
E(|.  310  [affirmed  in  24  N.  J.  E(i.  5S0]. 

Ncii)  York. —  Dorsett  I'.  Ormislon,  25  Misc. 
570,  55  N.  Y.  Suppl.  1037  [aflirmod  in  53 
N.  Y.  App.  Div.  029,  05  N.  Y.  Suii|i].  931]; 
Bryant  v.  Gay,  34  N.  Y.  Supi)l.  032 
[n'tfirmcd  in  153  N.  Y.  055.  47  N.  K.  1105). 

l/tah. —  AndcrHon  r.  Andor.son,  24  Utah 
497.  08  I'ac.  319,  25  Utah  104.  70  Pac.  008. 
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it;^'  nor  is  it  binding  upon  third  persons  who  are  not  in  privity  with  either 
party  to  the  settlement,*'^  although  it  does  bind  creditors  and  others  who  must 
claim  through  the  settling  partners  or  either  of  them/'  if  it  is  an  honest  settle- 
ment,''^ and  one  not  in  violation  of  the  bankruptcy  statute.''^ 

c.  Laches  in  Disputing  Settlement.  Courts  are  not  disposed  to  look  with 
favor  upon  attempts  to  question  a  private  settlement  between  partners  which  are 
not  made  promptly.  Hence,  if  a  partner,  or  one  claiming  through  him,  permits 
a  settlement  to  stand  for  a  long  time  unquestioned,  his  laches  will  bar  an  action 
to  open  it  or  set  it  aside,"*^  unless  the  delay  is  satisfactorily  explained.''^ 

d.  Mistake  op  Fraud  in  Settlement.  A  mistake  by  one  of  the  members  of  a 
partnership  in  construing  a  written  agreement  of  settlement  will  not  justify  a 
court  in  setting  it  aside  at  the  instance  of  the  other,'"'  and  one  cannot  impeach  a 
settlement  for  mistake,  while  continuing  to  hold  property  obtained  under  it 


West  Virginia. —  Mahnke  v.  Neale,  23  W. 
Va.  57. 

United  States. —  Sanford  v.  Embry,  151 
Fed.  977,  81  C.  C.  A.  167;  Brydie  Miller, 
4  Fed.  Cas.  No.  2,071,  1  Brock.  147. 

England. —  Cutlibert  V.  Edinborough,  21 
Wkly.  Rep.  98. 

Sae  38  Cent.  Dig.  tit.  "  Partnership,"  §  721. 
And  see  infra,  IX,  C,  6,  d. 

39.  Barker  v.  Boyd,  71  S.  W.  528,  24  Ky. 
L.  Rep.  1389;  Hey  v.  Harding,  53  S.  W.  33, 
21  Ky.  L.  Rep.  771;  Evans  v.  Clapp,  123 
Mass.  165,  25  Am.  Rep.  52;  Ryman  v. 
Macliell,  8  Kulp  (Pa.)  316;  Home  v.  Greer, 
(Tenn.  Cli.  App.  1897)  43  S.  W.  774;  Mor- 
ris v.  Wood,  (Tenn.  Ch.  App.  1896)  35  S.  W. 
1013. 

40.  Boggs  V.  Bird,  131  K  Y.  665,  30  N.  E. 
868  [affirming  14  N.  Y.  Suppl.  344],  where 
a  settlement  between  the  surviving  partner 
and  the  representative  of  the  deceased  was 
held  not  binding  upon  the  heir  of  the  de- 
ceased, as  to  firm  lands. 

41.  Sage  V.  Woodiu,  66  N.  Y.  578;  Ludlow 
V.  Cooper,  4  Ohio  St.  1.  In  the  latter  case 
the  partners  agreed  that  real  estate  pur- 
chased by  the  firm  should  be  considered  and 
held  as  personal  property;  and  it  was  held 
tliat  a  relinquishment  of  all  claim  to  the 
realty  by  the  administrator  of  the  deceased 
partner  was  binding  upon  the  heirs  of  the 
deceased.  Here  the  heir  could  claim  only 
through  the  administrator,  while  in  Boggs  v. 
Bird,  131  N.  Y.  665,  30  N.  E.  868  (in  the 
preceding  note)  the  heir  did  not  so  claim. 

42.  Merchants'  Bank  of  Canada  v.  McLach- 
lan,  23  Can.  Sup.  Ct.  143  [reversing  2 
Quebec  Q.  B.  431],  not  honest  as  against 
creditors. 

43.  V\  hitniore  v.  Mason,  2  Johns.  &  H.  204, 
8  Jur.  N.  S.  278,  31  L.  J.  Ch.  433,  5  L.  T. 
Rep.  N.  S.  631,  10  Wkly.  Rep.  168,  70  Eng. 
Reprint  1031. 

44.  Illinois. —  Winslow  v.  Leland,  128  111. 
304,  21  N.  E.  588,  where  there  was  an  un- 
explained delay  of  six  years,  during  which 
one  of  the  partners  had  died  and  the  situa- 
tion of  the  others  had  materially  changed. 

Kentuchy. —  Gilmour  r.  Kerr,  25  S.  W. 
270,  18  Ky.  L.  Rep.  400,  where  the  settle- 
ment had  been  treated  as  accurate  for 
twenty-five  years. 

Maryland. —  Hunt  v.  Stuart,  53  Md.  225, 
[45] 


holding  that  a  delay  of  four  years  and  seven 
months  after  knowledge  of  mistake,  unex- 
plained, was  fatal  to  equitable  relief. 

Michigan. —  Fitzsimons  v.  Foley,  80  Mich. 
518,  45  N.  W.  364,  where  the  settlement  was 
made  while  all  the  partners  were  living  and 
knew  the  facts,  and  there  could  be  no  satis- 
factory judicial  accounting  because  the 
parties  had  not  kept  a  record  of  what  each 
had  drawn  from  the  business. 

Neio  York. —  Dorsett  v.  Ormiston,  53  N.  Y. 
App.  Div.  629,  65  N.  Y.  Suppl.  931  [affirm- 
ing 25  Misc.  570,  55  N.  Y.  Suppl.  1037], 
where  two  years  had  passed,  during  which 
time  others  had  changed  their  position  re- 
lying on  the  settlement. 

Vermont.— lUng  v.  White,  63  Vt.  158,  21 
Atl.  535,  25  Am.  St.  Rep.  752,  where  all  had 
full  opportunity  to  learn  of  the  alleged  over- 
charges before  the  settlement,  which  oc- 
curred twelve  years  before  suit,  during 
which  time  the  managing  partner  had  died. 

United  States. —  Baker  v,  Cummings,  169 
U.  S.  189,  18  S.  Ct.  367,  42  L.  ed.  7  .1; 
Holladay  v.  Land,  etc.,  Imp.  Co.,  57  Fed. 
774,  6  C.  C.  A.  560  (lapse  of  twenty-four 
years  and  death  of  two  partners)  ;  Blair 
17.  Harrison,  57  Fed.  257,  6  C.  C.  A.  326; 
Lewis  V.  Loper,  54  Fed.  237  (where  plain- 
tiff had  acquiesced  in  settlement  for  four- 
teen years)  ;  Claflin  v.  Bennett,  51  Fed. 
603. 

England. —  Millar  r.  Craig,  6  Beav.  433, 
49  Eng.  Reprint  893;  Jackson  v.  Sedgwick, 
1  Swanst.  460,  36  Eng.  Reprint  465,  1  Wils. 
Ch.  297,  37  Eng.  Reprint  130,  18  Rev.  Rep. 
109. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  722. 

45.  Murphy  v.  Kirby,  3  App.  Cas.  (D.  C.) 
207  (where  a  delay  of  sixteen  years  was 
held  not  fatal  because  plaintifl'  was  ignorant 
of  defendant's  fraud  in  the  settlement  until 
short Ij'  before  bringing  suit)  ;  Ogden  t). 
Astor,  4  Sandf.  (N.  Y.)  311  (where  a  delay 
of  fourteen  years  was  excused  because  the 
administrators  of  the  deceased  partner  had 
not  learned  all  the  important  facts  until 
shortly  before  the  suit )  ;  McGinn  v.  Benner, 
180  Pa.  St.  396,  36  Atl.  925. 

46.  Sweet  v.  Sweet,  14  Ind.  App.  618,  43 
N.  E.  274. 

47.  Mattingly  v.  Elder,  44  S.  W.  139,  19 

[IX,  C,  6,  d] 
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but  a  mutual  mistake  of  fact  as  to  the  amount  actually  due  one  of  tlie  parties, 
the  amount  of  the  firm  assets,  or  the  like,  is  ground  for  relief.^^  Jiut  the  com- 
plainant's allegation  of  mistake  must  be  definite,  and  his  evidence  in  its  support 
nmst  be  clear  and  strong.*^  An  innocent  misrepi  esentation  may  entitle  the  party 
misled  by  it  into  particular  terms  of  settlement  to  relief.*  When  a  partner  seeks 
to  set  aside  a  settlement  because  of  fraud,  duress,  or  imposition  practised  upon 
liim  by  a  copartner,  he  is  bound  to  establish  his  claim  by  clear  and  cogent  proof." 
Upon  such  proof,  however,  he  is  entitled  to  have  the  settlement  set  aside,'''  unless 


Ky.  L.  Eep.  1647.  But  in  Ryman  v.  Machell, 
8  Kulp  (Pa.)  316,  a  partner  was  held  not 
to  be  estopped  to  impeach  a  fraudulent  set- 
tlement, because  he  had  made  use  of  the  bal- 
ance shown  by  it  to  be  due  him,  as  an  offset 
in  an  action  at  law. 

48.  Delaware. — Martin  v.  Solomon,  5  Harr. 
344,  where  one  of  the  partners  subsequently 
admitted  a  larger  balance  in  his  hands  than 
had  been  debited  to  him  in  the  settlement. 

Iowa. —  Donahue  v.  McCosh,  70  Iowa  733, 
30  N.  W.  14,  where  there  were  mistakes  of 
computation. 

Kentucky. —  Davis  V.  Ferguson,  92  S.  W. 
968,  29  Ky.  L.  Rep.  214;  Ehrmann  v.  Stitzel, 
90  S.  W.  275,  28  Ky.  L.  Eep.  728. 

Massachusetts. —  Gould  v.  Emerson,  160 
Mass.  438,  35  N.  E.  1065,  39  Am.  St.  Eep. 
501,  holding  that  a  note  mistakenly  given 
for  twice  the  amount  due  may  be  treated  as 
valid  for  the  correct  amount. 

Minnesota. —  Cobb  v.  Cole,  51  Minn.  48,  52 
N.  W.  985,  where  by  mutual  mistake  as  to 
the  balance  shown  by  the  books  it  was  agreed 
that  one  partner  should  be  paid  more  than 
was  due  him. 

South  Carolina. —  Roach  v.  Ivey,  7  S.  C. 
434,  where  the  settlement  based  on  an  ap- 
proximate estimate  of  resources  and  liabili- 
ties and  the  estimate  was  erroneous. 

England. —  Gething  v.  Keighley,  9  Ch.  D. 
647,  48  L.  J.  Ch.  45,  27  Wkly.  Rep.  283; 
McKellar  v.  Wallace,  1  Eq.  Rep.  309,  5  Moore 
Indian  App.  372,  18  Eng.  Reprint  936,  8 
Moore  P.  C.  378,  14  Eng.  Eeprint  114. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  723. 

4Q.  Alabama. —  Desha  v.  Smith,  20  Ala. 
747. 

Maine. —  Ilolyoke  v.  Mayo,  50  Me.  385. 

Maryland. —  Lilly  v.  Kroesen,  3  Md.  Ch. 
83,  holding  that  if  two  partners  adjust  their 
partnersliip  accounts  upon  complete  and 
truthful  data,  ascertain  what  proportion  of 
certain  surplus  funds  each  is  entitled  to, 
and  Hti])iilat(!  in  writing  how  and  from  what 
source  each  shall  receive  the  sum  duo  him, 
th(»  acconnts  on  which  tlio  stipulation  is 
baaed  cannot  Ik;  flurcharg<Ml  or  falsified  on 
the  ground  of  error  or  mistake. 

'Ncio  Jersey. —  Nicholson  v.  Janeway,  16 
N.  J.  E(i.  285. 

'New  York. —  Augsbiiry  v.  Flower,  OH  N.  Y. 
01!);  Springer  v.  Dwyer,  58  Barb.  189  [re- 
versed on  oilier  gronnds  in  50  N.  Y.  19]; 
WnttH  1).  Adler.  7  N.  Y.  Su])i)l.  5(11  \rcv(rscd 
oil  (.(her  grounds  in  130  N.  Y.  04(1,  2!)  N.  E. 
131]. 

IJniird  Hl(ii<:i.     I'.hiir  V.  Ilarrison,  57  Fod. 
I IX,  C.  6,  dj 


257,  6  C.  C.  A.  326;  Claflin  v.  Bennett,  51 
Fed.  693. 

■See  38  Cent.  Dig.  tit.  "  Partnership," 
§  723. 

Burden  of  proof  see  supra,  IX,  C,  6,  b. 

50.  Stephens  v.  Orman,  10  Fla.  9;  Barrow 
V.  Barrow,  27  L.  T.  Eep.  N.  S.  431;  West 
V.  Benjamin,  29  Can.  Sup.  Ct.  282,  a  part- 
ner is  entitled  to  relief  if  the  errors  and  mis- 
takes are  such  as  to  inflict  upon  him  sub- 
stantial injustice. 

51.  Alabama. —  Atwood  v.  Smith,  11  Ala. 
894,  where  the  only  evidence  of  fraudulent 
representations  by  one  partner  as  to  the 
value  of  the  business  was  the  fact  that 
profits  had  been  realized,  after  defendant's 
purchase  of  plaintiff's  interest,  when  loss 
was  anticipated. 

California. —  Wiester  v.  Wiester,  (1897) 
48  Pac.  1086,  where  firm  lands  in  a  boom 
town  depreciated  in  value  after  plaintifl's 
purchase  of  defendant's  interest,  but  the 
evidence  showed  that  both  parties  believed 
the  lands  worth  the  price  fixed  in  their  set- 
tlement agreement. 

Kentucky. —  Loesser  v.  Loesser,  81  Ky. 
139. 

Michigan. —  Gilchrist  v.  Kelley,  85  Mich. 
413,  48  N.  W.  700,  fraud  not  established. 

Neio  York. —  Campbell  v.  Campbell,  16 
N.  Y.  Suppl.  165. 

Pennsylvania. —  Eyman  v.  Machell,  8  Kulp 
316;  Eobinson  v.  Dawson,  2  Wkly.  Notes 
Cas.  185. 

United  States. —  Richardson  v.  Walton,  49 
Fed.  888. 

England. —  Laing  v.  Campbell,  30  Beav.  3, 
55  Eng.  Reprint  1057. 

See  38  Cent.  Dig.  tit.  "Partnership,"^ 
§  723. 

Burden  of  proof  see  supra,  IX,  C,  6,  b. 

52.  Michigan. —  Heath  v.  Waters,  40  Mich. 
457,  where  a  valuable  firm  claim  was  wil- 
fully suppressed  by  defendant,  the  surviving 
partner. 

Missouri. —  Pomieroy  v.  Benton,  57  Mo. 
531. 

New  Jersey. —  Doughty  1>.  Doughty,  7  N.  J. 
Eq.  227,  where  mental  incompetency  of 
plaintiir  partner  was  taken  advantage  of  by 
defendant  to  secure  an  unfair  tsottloniont. 

Now  York. —  llerrick  v.  Amos,  8  Bosw. 
115  (where  defiMulants  hud  niaiio  and  kejit 
elan(l(^Htine  j.rolitH,  but  seitled  with  plaintill 
on  th(!  basis  of  (ho  books'  showing  their  en- 
tire liahility  to  tiie  llrin)  ;  Binney  r.  Delniar, 
]7  N.  Y.  S'uppl.  5i24  (where  defendant  part- 
n<ir  liiul  coll<>et<'d  two  chiiius  without  enter- 
ing  them  on  the  books,  and  settled  with 


PAETNERSHIP 


[30  Cyc]  707 


the  circumstances  are  sncli  that  full  justice  may  be  done  by  modifying  it,  instead 
of  setting  it  wholly  aside. 

e.  Assumption  Of.  and  Indemnity  Against,  Firm  Debts.  Agreements  by  which 
one  or  more  of  the  partners  assume  tlie  hrm  debts  and  indemnify  the  other  part- 
ners against  such  claims,  upon  the  dissolution  of  the  partnership,  are  not  uncom- 
mon, as  we  have  seen  in  a  former  connection.^''  When  such  an  agreement  is  made 
in  consideration  of  the  promisee's  transfer  of  his  interest  in  the  firm  to  tlie  promisor, 
then  there  can  be  no  question  of  its  validity  as  between  the  partners.^^  It  is  not 
binding  upon  the  firm  creditors,^^  however,  unless  they  assent  to  the  substitution 
of  the  assuming  partner  as  their  debtor,  in  place  of  the  firm.^'''  Being  valid,  as 
between  the  partners,  it  creates  an  indebtedness  on  the  part  of  the  promising  part- 
ner to  the  promisee  for  any  sum  which  the  latter  is  legally  compelled  to  pay  firm 
creditors ;  but  one  which  may  be  compromised  or  discharged  by  a  new  agree- 
ment of  the  parties.^'  An  agreement  to  pay  firm  debts,  as  distinguislied  from  one 
to  indemnify  him  against  them,  is  broken  by  a  failure  to  pay  such  debts  as  they 
matui-e,  or  within  a  reasonable  time  thereafter.^  The  agreements  we  are  now 
considering  are  to  be  construed  as  limited  to  pai'tnership  liabilities,^^  unless  there 
is  clear  evidence  that  the  parties  intended  them  to  include  the  individual  indebted- 
ness of  the  promisee  partner.^^    An  agreement  may  limit  the  assuming  partner's 


plaintiff  on  the  basis  of  what  appeared  on  the 
books ) . 

Ohio. — ■  Smith  v.  Loring,  2  Ohio  440,  sat- 
isfactory evidence  of  imposition. 

Pennsylvania. —  Abrahams  v.  Hunt,  26  Pa. 
St.  49. 

England. —  Gething  v.  Keighley,  9  Ch.  D. 
547,  48  L.  J.  Ch.  45,  27  Wkly.  Rep.  283. 

Canada. —  O'Connor  -v.  Naughton,  13  Grant 
Ch.  (U.  C.)  428. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  723. 

Ratification  by  retention  of  assets,  etc. — 

Where  a  party  to  an  agreement  of  dissolution 
of  a  partnership  discovers  shortly  after  the 
settlement  is  effected  that  he  has  been  de- 
frauded by  the  other,  the  retention  of  the  as- 
sets turned  over  to  such  injured  party  and 
the  application  of  them  by  him  to  the  in- 
debtedness of  the  firm^  which  he  assumed  un- 
der the  agreement  of  dissolution,  will  not  be 
treated  as  a  ratification  by  him  of  the  terms 
of  the  dissolution  when  the  other  partner  has 
been  in  no  way  injured  thereby.  Oliver  v. 
House,  125  Ga.  637,  54  S.  E.  732. 

53.  Turner  v.  Otis,  30  Kan.  1,  1  Pac.  19 
(holding  that  a  settlement  between  partners 
upon  dissolution  will  not  necessarily  be  set 
aside  wholly  because  of  misrepresentations 
and  deceit  in  minor  matters  connected  with 
the  settlement  on  the  part  of  one  of  the  part- 
ners; if  justice  can  be  done  by  making  a  cor- 
rection, this  will  ba  done,  and  the  settlement 
as  a  whole  allowed  to  stand)  ;  Trump  v.  Balt- 
zell,  3  Md.  295  (where  a  single  fraudulent 
entry  was  corrected ) . 

54.  See  supra,  VII,  C,  2,  3,  8,  10. 

55.  Vanness  v.  Dubois,  64  Ind.  338;  Topliff 
V.  Jackson,  12  Gray  (Mass.)  565  (agreement 
construed  to  bind  promisor  only  to  apply  the 
assets  in  his  hands  to  the  payment  of  firm 
debts,  and  not  to  assume  them  absolutely)  ; 
McLucas  V.  Durham,  20  S.  C.  302;  Bankhead 
V.  Alloway,  6  Coldw.  (Tenn.)  56  (holding 
that  the  fact  that  one  partner  has  made  an 
improvident  contract,  in  such  a  case,  will 


not  entitle  him  to  relief  therefrom  in  a  court 
of  equity) . 

56.  Brown  v.  Hughes,  2  La.  Ann.  623 ;  Case 
V.  Seass,  44  Mich.  195,  6  N.  W.  227 ;  Skinner 
V.  Hitt,  32  Mo.  App.  402 ;  U.  S.  National  Bank 
V.  Underwood,  2  N.  Y.  App.  Div.  342,  37  N.  Y. 
Suppl.  838.    See  swpra,  VII,  C,  9. 

57.  Rice  v.  Tobias,  89  Ala.  214,  7  So.  765; 
Powers  V.  Mann,  156  Mass.  375,  31  N.  E.  10, 
applying  Pub.  St.  c.  157,  §  125.  See  supra, 
VII,  C,  6. 

58.  Indiana. —  Price  v.  Gavins,  50  Ind.  122 
(where  the  promises  was  allowed  to  prove 
such  debt  against  the  estate  of  the  deceased 
promisor)  ;  Hinkle  v.  Reid,  43  Ind.  390. 

Iowa. —  Myers  v.  Smith,  15  Iowa  131. 
Maine. —  Duran  v.  Ayer,  67  Me.  145. 
Minnesota. —  Rose  v.  Roberts,  9  Minn.  119. 
'Neio  York. —  Patterson  v.  Boulton,  14  N.  Y. 
St.  91. 

Pennsylvania. —  Biddle  v.  Moore,  3  Pa.  St. 
161;  Wright  v.  Smyth,  4  Watts  &  S.  527. 

South  Carolina. —  Doty  v.  Crawford,  39 
S.  C.  1,  17  S.  E.  377. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  724. 

59.  Parmenter  v.  Kingsley,  45  Vt.  362; 
Austin  V.  Cummings,  10  Vt.  26. 

60.  Faust  V.  Burgevin,  25  Ark.  170;  Koh- 
ler  V.  Matlage,  72  N.  Y.  259  iafp/rming  42 
N.  Y.  Super.  Ct.  247] ;  Miller  v.  Bailey,  19 
Oreg.  539,  25  Pac.  27. 

61.  Haskell  v.  Moore,  29  Cal.  437;  McCor- 
mack  V.  Sweeney,  7  Ind.  App.  671,  35  N.  E. 
45 ;  Mette  v.  Feldman,  45  Mich.  25,  7  N.  W. 
233 ;  Gibbs  v.  Bates,  43  N.  Y.  192 ;  Denise  v. 
Swett,  68  Hun  (N.  Y.)  188,  22  N.  Y.  Suppl. 
950  \_reversed  on  other  grounds  in  142  N.  Y. 
602,  37  N.  E.  627]. 

62.  Hopkins  v.  Johnson,  2  La.  Ann.  842 
(where  the  individual  indebtedness  of  one 
partner  had  been  assumed  by  the  firm,  before 
the  agreement  was  made,  and  thus  had  be- 
come a  firm  debt)  ;  Thropp  v.  Richardson,  132 
Pa.  St.  399,  19  Atl.  218  (similar  to  preceding 
case)  ;  Mann  v.  ^tna  Ins.  Co.,  40  Wis.  549 
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liability  to  a  part  only  of  the  firm's  debts.*^  When  the  promisor  partner  receives 
firm  assets  and  binds  himself  to  apply  their  proceeds  to  the  payment  of  firm  debts, 
the  promisee  partner,  upon  breach,  may  follow  the  proceeds  and  recover  property 
in  which  they  have  been  invested  from  a  transferee  with  notice.^ 

f.  The  Promisee  Partner  as  Surety  For  Firm  Debts.  When  one  or  more 
partners  on  dissolution  take  the  firm  property  and  promise  the  other  partners  to 
assume  and  pay  the  firm's  debts,  they  become  the  principal  debtors  and  the 
promisees  are  tliereafter  sureties  for  them.''^  As  between  the  partners,  this  is 
unquestioned ;  but  some  courts,  as  pointed  out  in  an  earlier  part  of  this  article, 
decline  to  apply  this  doctrine  to  firm  creditors.^®  In  the  jurisdictions  where  it  is 
applied,  creditors  of  the  firm  are  entitled  to  be  subrogated  to  the  rights  of  the 
promisee  partner  to  a  bond  given  by  the  promisor  as  security  for  the  performance 
of  his  agreement.®'' 

7.  Arbitration  and  Award  —  a.  Submission  and  Agreements  Therefor.  A 

stipulation  in  the  partnership  articles  that  all  matters  of  controversy  between  the 
partners  shall  be  submitted  to  arbitration  does  not  oust  the  courts  of  jurisdiction 
over  such  controversies,®^  in  the  absence  of  legislation  on  the  subject,®^  or  of  a 
clear  agreement  by  the  partners  that  arbitration  shall  be  a  condition  precedent  to 
the  right  to  sue.™  Agreements  for  arbitration,  even  when  pursued  by  the 
parties,  are  generally  subjected  by  the  courts  to  a  strict  construction.''^  After  a 
dissolution  has  occurred,  the  parties  may  submit  any  controversies  connected  with 
it  to  arbitration.''^    If  an  arbitration  fails  through  no  fault  of  the  parties,  but 


(where  the  language  of  the  assuming  promise 
was  very  broad) . 

63.  Raymond  v.  Bigelow,  11  N.  H.  466 
(limited  to  debts  contracted  by  the  promisor 
in  the  name  of  the  firm)  ;  Preston  v.  Fitch, 
137  N.  Y.  41,  33  N.  E.  77  [reversing  19  N.  Y. 
Suppl.  849]  ;  Holmes  v.  Hubbard,  60  N.  Y.  183 

(where  the  indemnity  was  limited  to  liabili- 
ties in  a  specified  schedule)  ;  Miles  v.  Ever- 
son,  123  Pa.  St.  292,  16  Atl.  473  (where  the 
debts  assumed  were  limited  to  a  fixed  sum)  ; 
Case  V.  Cuslmian,  3  Watts  &  S.  (Pa.)  544, 
39  Am.  Dec.  47  (limited  to  those  on  the  firm 
books)  ;  Lewis  v.  Woolfolk,  2  Pinn.  (Wis.) 
209,  1  Chandl.  171. 

64.  Robinson  v.  Roos,  138  111.  550,  28  N.  E. 
821  [affirming  37  111.  App.  646]. 

65.  Florida. —  West  v.  Chasten,  12  Fla. 
315. 

Illinois. —  Conwell  v.  McCowan,  81  111.  285. 

Indiana. —  Fensler  v.  Prather,  43  Ind.  119, 
applying  2  Gavin  &  H.  St.  S§  672,  073. 

Michigan. —  Smith  v.  Shelden,  35  Mich.  42, 
24  Am.  Hep.  52!). 

MinncKota. —  Wendlandt  v.  Sohre^  37  Minn. 
162,  33  N.  W.  700. 

Mississippi. —  Graham  v.  Thornton,  (1891) 
9  So.  292. 

Nevada. —  Barber  v.  Gillson,  18  Nov.  89,  1 
Pac.  452. 

0/uf;.— Still  V.  Holland,  1  Oliio  Dec.  (Re- 
print) 581,  10  West.  li.  .J.  481. 

Vermont. —  iEtiiii  Iiih.  Co.  v.  Wires,  28  Vt. 
93. 

Wisconsin. —  W('i)Htcr  v.  LawHon,  73  Wis. 
061,  41  N.  W.  710. 

Bee  38  Cent.  Dig.  tit.  "  Partnership," 
§  725.    And  hw.  supra,  VII,  C,  2. 

66.  See  supra,  VII,  C,  2. 

67.  Devol  I).  MclntoHli,  23  Ind.  529;  Wil- 
Hon  V.  Stilwfll,  I  I  Oliio  St.  464. 

68.  Alalia  ma.     M<'nli(!r  v.  iU>\,  37  A  In.  201. 
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Illinois. —  Waugh  v.  Schlenk,  23  111.  App. 
433. 

Massachusetts. —  Pearl  v.  Harris,  121  Mass. 
390. 

Pennsylvania. —  Page  v.  Vankirk,  1  Brewst. 
282,  6  Phila.  264. 

England. —  Cooke  v.  Cooke,  L.  R.  4  Eq.  77, 
36  L.  J.  Ch.  480,  15  Wkly.  Rep.  981;  Lee  v. 
Page,  7  Jur.  N.  S.  768,  30  L.  J.  Ch.  857,  9 
Wkly.  Rep.  754. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  726;  and  supra,  V,  A,  10. 

69.  English  Arb.  Act  (1889)  ;  Vawdrey  v. 
Simpson,  [1896]  1  Ch.  166,  65  L.  J.  Ch.  369, 
44  Wkly.  Rep.  123;  Belfleld  v.  Bourne,  [1804] 
1  Ch.  521,  63  L.  J.  Ch.  104,  09  L.  T.  Rep. 
N.  S.  786,  8  Reports  01,  42  Wkly.  Rep.  189; 
Law  V.  Garrett,  8  Ch.  D.  20,  38  L.  T.  Rep. 
N.  S.  3,  26  Wkly.  Rep.  426 ;  Gillett  v.  Thorn- 
ton, L.  R.  19  Eq.  599,  44  L.  J.  Ch.  398,  23 
Wkly.  Rep.  437 ;  Dennehy  v.  Jolly,  22  Wkly. 
Rep.  449;  Re  Evnns,  22  L.  T.  Rep.  N.  S.  507, 
18  Wkly.  Rep.  723. 

70.  Altmun  v.  Altman,  5  Daly  (N.  Y.)  436; 
Spurrier  v.  La  Cloche,  [1902]  A.  C.  446,  71 
L.  J.  P.  C.  106,  86  L.  T.  Rep.  N.  S.  631,  51 
Wkly.  Rep.  1 ;  Dinham  V.  Bradford,  L.  R.  5 
Ch.  519. 

71.  De  Pusey  v.  Du  Pont,  1  Del.  Ch.  82; 
Gallior  v.  Walsh,  1  Kob.  (Lu.)  220;  Piercy 
V.  Young,  14  Ch.  D.  200.  42  L.  T.  Ro]).  N.  S. 
710,  28  Wkly.  Rep.  845  (what  matters  in 
dispute  are  within  the  submission  is  a  ques- 
tion for  the  court)  ;  Cook  i\  ('atclipoh-,  10 
Jur.  N.  S.  1008,  3  1  L.  J.  Ch.  00,  11  li.  T.  Rep. 
N.  S.  201,  13  WUly.  Rni).  42;  Joplin  v.  Postle- 
thwiiilc,  (II  Iv.  T.'Rop-  N- 

72.  (Utiiforiiia. —  Foster  r.  Vnvr,  135  Cal. 
83,  07  Pac.  43. 

/7/moi,s'.— Tucker  r.  Page,  09  111.  179,  where 
every  (piestion  in  dispute  was  to  bo  adjusled 
by  tlio  arliitrators. 
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because  of  the  failure  of  the  arbitrators  to  agree  or  from  other  similar  cause,  a 
judicial  accounting  and  settlement  may  be  had.^^ 

b.  Proeeedings  of  ArbitFators.  These  should  conform  to  the  terms  of  the 
submission  agreement.''^  Each  party  is  bound  in  good  faith  to  lay  before  the 
arbitrators  all  pertinent  facts  known  to  hiin;''^  and  neither  party  is  entitled  to 
revoke  the  submission  after  the  arbitrators  have  entered  upon  their  duties.''® 

e.  The  Award."  This  should  follow  the  provisions  of  the  submission,  disposing 
of  all  the  questions  presented  for  decision,™  and  be  definite  and  certain  in  its  terms.™ 


Kansas. —  Anderson  v.  Beebe,  22  Kan.  768, 
applying  Laws  (1876),  c.  102. 

Kentucky. —  Adams  v.  Ringo,  79  Ky.  211,  1 
Ky.  L.  Rep.  251 ;  Newton  v.  West,  3  Mete.  24. 

Maine. —  Hayes  v.  Forskoll,  31  Me.  112, 
submission  "  of  all  demands  "  does  not  sub- 
mit questions  as  to  the  property  which,  is 
owned  by  the  firm,  or  as  to  the  debts  which 
are  due  from  the  firm. 

Massachusetts. —  Richards  v.  Todd,  127 
i'lass.  167  (a  submission  of  differences  as  to 
partnership  affairs  precludes  either  party 
from  disputing  before  the  arbitrators  the  ex- 
istence of  a  partnership)  ;  Shearer  v.  Handy, 
22  Pick.  417. 

New  York. —  Locke  v.  Filley,  14  Hun  139 ; 
Francisco  v.  Fitch,  25  Barb.  130. 

United  States. —  Hoyt  v.  Sprague,  103  U.  S. 
613,  26  L.  ed.  585  [affirming  12  Fed.  Cas.  No. 
6,810]. 

England. —  Duxbury  v.  Isherwood,  12  Wldy. 
Rep.  821. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  720;  and  supra,  V,  A,  16. 

73.  Norton  v.  Hayden,  129  Mich.  374,  88 
N.  W.  876. 

74.  Illinois. —  Ives  v.  Ashelby,  26  111.  App. 
244,  where  the  stipulation  authorized  the  ar- 
bitrator to  take  and  state  an  account  of  all 
the  partnership  dealings  and  transactions  be- 
tween the  partners,  and  of  all  moneys  received 
and  paid  out  by  either  of  them  on  account  of 
the  partnership  property,  and  fix  what  sum 
if  any  should  be  paid  by  one  party  to  the 
other,  or  vice  versa,  and  that  the  award 
should  become  the  basis  of  the  decree  for  the 
disposition  of  all  the  firm  property. 

Kentucky. —  Adams  v.  Ringo,  79  Ky.  211,  1 
Ky.  L.  Rep.  251,  holding  that  the  submission 
did  not  involve  uncollected  assets  in  the  hands 
of  the  surviving  partner. 

Maryland.— \Xitz  v.  Tregallas,  82  Md.  351, 
33  Atl.  718,  holding  that  the  arbitrators  prop- 
erly passed  on  the  question  whether  the  liqui- 
dating partners  were  liable  for  the  defalca- 
tion of  one  of  their  employees. 

New  York. —  Masury  v.  Whiton,  111  N.  Y. 
679,  18  N.  E.  638,  holding  that  the  force  and 
effect  of  an  allegation  in  plaintiff's  complaint 
for  an  accounting  were  determinable  by  the 
arbitrator  agreed  upon  by  the  parties. 

North  Carolina. —  Masters  v.  Gardner,  50 
N.  C.  298,  holding  that  when  arbitrators  are 
chosen  to  settle  a  partnership  they  possess 
authority  to  decide  what  constitutes  partner- 
ship effects. 

Ohio. —  Mitchell,  etc..  Furniture  Co.  v. 
Runk,  7  Ohio  Dec.  (Reprint)  491,  3  Cine. 
L.  Bui.  538. 

Pennsylvania. —  Graham  v.  Graham,  9  Pa. 


St.  254,  49  Am.  Dec.  557,  holding  that  the 
authority  of  arbitrators  may  be  extended  by 
parol  after  submission. 

Tennessee. — Brown  c.  Harklerode,  7  Humphr. 
19. 

England. —  Thomson  v.  Anderson,  L.  R.  9 
Eq.  523,  39  L.  J.  Ch.  468,  22  L.  T.  Rep.  N.  S. 
570,  18  Wkly.  Rep.  445,  holding  that  when 
the  only  question  in  dispute  is  whether  one 
partner  shall  pay  the  other  £20,000  or  £18,000 
for  the  latter's  share,  the  arbitrator  has  no 
power  to  name  a  sum  outside  these  limits. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  726  et  seq. 

75.  Beam  v.  Macomber,  33  Mich.  127. 

76.  Haley  v.  Bellamy,  137  Mass.  357,  359 
(where  it  is  said:  "  We  think  this  is  analo- 
gous to  an  agreement  in  a  contract  that  the 
amount  of  money  to  be  paid  for  property 
transferred,  material  furnished,  or  labor  done, 
under  the  contract,  shall  be  determined  by 
third  persons,  which  becomes  an  irrevocable 
part  of  the  contract,  and  cannot  be  avoided 
unless  it  becomes  impossible  to  obtain  the  de- 
cision of  such  third  person,  without  rescind- 
ing the  whole  contract.  There  are  no  facts 
stated  in  the  report  which  entitle  the  defend- 
ant to  rescind  the  whole  contract,  and  he  has 
not  attempted  to  do  so " )  ;  Wilson  v.  Bar- 
carras  Brook  Steamship  Co.,  [1893]  1  Q.  B. 
422,  7  Aspin.  321,  62  L.  J.  Q.  B.  245,  68  L.  T. 
Rep.  N.  S.  312,  4  Reports  286,  41  Wkly.  Rep. 
486. 

77.  Partial  settlement  by  arbitration  see 

su^yra,  IX,  C,  2,  c. 

78.  Kentucky. —  Johnston  v.  Dulin,  10  Ky. 
L.  Rep.  403,  holding  that  the  arbitrators  were 
under  no  duty  to  divide  the  firm  property  or 
specify  what  debts  each  partner  should  pay. 

Louisiana. —  Deneufbourg  v.  Gaiennie,  14 
La.  53. 

Massachusetts. —  Paine  v.  Paine,  15  Gray 
299. 

New  York. —  Masury  v.  Whiton,  111  N.  Y. 
679,  18  N.  E.  638. 

North  Carolina. —  Waugh  v.  Mitchell,  21 
N.  C.  510. 

United  States. —  McCormiek  v.  Gray,  13 
How.  26,  14  L.  ed.  36,  award  held  void  as 
not  following  the  submission. 

England. —  Wilkinson  v.  Page,  1  Hare  276, 
6  Jur.  567,  11  L.  J.  Ch.  193,  58  Rev.  Rep.  77, 
23  Eng.  Ch.  276,  66  Eng.  Reprint  1036,  award 
vitiated  by  mistake. 

Canada. —  Thirkell  v.  Strachan,  4  U.  C. 
Q.  B.  136. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  728. 

79.  California. —  Carsley  v.  Lindsay,  14 
Cal.  390,  sufficiently  certain. 
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When  it  is  of  this  character  it  will  be  enforced  by  the  courts  when  susceptible  of 
affirmative  enforcement/"  or  may  be  used  as  a  defense  to  any  action  inconsistent 
with  it.^'  The  award  will  not  bind  the  parties,  however,  as  to  matters  not 
included  in  the  submission  or  omitted  by  mistake  of  the  arbitrators.^^  The 
setting  aside  of  an  award  does  not  affect  transactions  wliicli  are  collateral  to  it 
but  not  a  part  of  the  arbitration  proceedings.^^ 

D.  Actions  For  Dissolution  and  Accounting-  —  i.  in  General  — a.  Nature 
and  Scope  of  Remedy.  An  action  for  a  partnership  dissolution  and  accounting 
is  a  proceeding  in  equity and  an  action  at  law  by  one  partner  against  another 


Illinois. —  Henrickson  v.  Eeinback,  33  111. 
299,  sufficiently  certain  and  final. 

Indiana. —  Russell  v.  Smithy  87  Ind.  457, 
negligenes  of  arbitrator  in  collecting  accounts 
does  not  vitiate  his  award,  although  it  may- 
render  him  liable  to  the  parties  for  the  loss 
which  they  sustained  by  his  negligence. 

Kentucky.— AheU  v.  Phillips,  13  S.  W.  109, 
11  Ky.  L.  Eep.  913,  award  will  not  bs  dis- 
turbed unless  there  has  been  concealment  or 
fraud. 

Maryland. —  Witz  v.  Tregallas,  82  Md.  351, 
33  Atl.  718,  sufficiently  certain  when  it  gives 
the  proportion  coming  to  each  partner,  al- 
though it  does  not  name  the  amount  of  each 
share. 

Missouri. —  Cochran  v.  Bartle,  91  Mo.  636, 
3  S.  W.  854,  sufficiently  definite. 

Neio  Jersey. —  Bell  v.  Price,  22  N.  J.  L.  578, 
sufficiently  certain. 

NeiD  York. — Herbst  v.  Hagenaers,  137  N.  Y. 
290,  33  N.  E.  315  [affirming  62  Hun  568,  17 
N.  Y.  Suppl.  58]  (void  for  uncertainty)  ; 
Case  V.  Ferris,  2  Hill  75  (sufficiently  cer- 
tain ) . 

North  Carolina. — -Osborne  v.  Calvert,  83 
N.  C.  365,  sufficiently  certain. 

Vermont. —  Lamphire  v.  Cowan,  39  Vt.  420, 
sufficiently  certain. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  728. 

80.  Witz  V.  Tregallas,  82  Md.  351,  33  Atl. 
718;  Cochran  v.  Bartle,  91  Mo.  636,  3  S.  W. 
854;  Byers  v.  Van  Deusen,  5  Wend.  (N.  Y.) 
268;  Redick  v.  Skelton,  18  Ont.  100.  See  also 
Ehrlieh  v.  Pike,  53  Misc.  (N.  Y.)  328,  104 
N.  Y.  Suppl.  818;  Needham  v.  Bythewood, 
(Tex.  Civ.  App.  1901)  01  S.  W.  426.  See 
supra,  V,  A,  10. 

Accountant  as  arbitrator. —  Where,  in  arbi- 
tration to  settle  ]);u  tnorsliip  accounts,  one  of 
the.  arbitrators  is  an  accountant  chosen  to  ex- 
amine tin;  books  and  save  trouble  to  the  other 
arbitrators,  and  ho  ])repares  a  statoiiiont  used 
))y  tlie  arbitrators  in  making  the  award,  a 
claim  tliat  lie  tlnis  l)ccamo  an  (>x])oi't  witness, 
and  that  his  testimony  was  (M-roneously  re- 
CA'Avwl  in  the  absence  (»f  the  defeated  parties, 
is  unt,eiial)ie.  lOlirlich  v.  Pike,  53  Misc. 
(N.  Y.)  328,  104  N.  Y.  Su])pl.  818. 

81.  Vales  /;.  I'ettv,  1  liarr.  &  .).  (Md.)  58; 
Uielianlson  v.  Muggins,  23  N.  II.  100;  Titen- 
Hon  I'eat,  3  Atk.  52!),  20  Kng.  Reprint 
1105.  And  Hee  Kddy  «.  Kogg,  192  Mass.  543, 
78  N.  K.  See  supra,  V,  A,  10. 

82.  Thornton  v.  McNeill,  23  Miss.  300; 
MiiHiiry  V.  Wliiton,  (I  N.  Y.  St.  007;  (larrow 
V.  Nieoliii,  24  Ori'g.  70,  32  I'lie.  1030;  Doupo 
V.  Slewiirl,  2H  U.  (J.  Q.  H.  102. 
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83.  Paine  v.  Paine,  15  Gray  (Mass.)  299; 
Teacher  v.  Calder,  [1899]  A.  C.  451;  Spencer 
V.  Spencer,  2  Y.  &  J.  249,  31  Rev.  Rep.  583. 
In  Deneufbourg  v.  Gaiennie,  14  La.  53,  and 
Eeily  v.  Russell,  34  Mo.  524,  528,  the  award 
was  held  binding,  although  an  error  of  judg- 
ment on  the  part  of  the  arbitrator  was 
charged.  In  the  latter  case  the  court  said: 
"  If  an  award  could  be  set  aside  for  error  in 
judgment,  law,  or  conclusions  of  facts,  not 
one  award  in  a  hundred  could  stand  the  test 
of  legal  criticism,  and  parties  would  be 
driven  to  further  and  protracted  litigation." 
See  also  Ehrlieh  v.  Pike,  53  Misc.  (N.  Y.) 
328,  104  N.  Y.  Suppl.  818. 

84.  Brownell  v.  Steere,  128  111.  209,  21 
N.  E.  3  [affirming  29  111.  App.  358],  where  a 
sale  of  property  provided  for  in  the  submis- 
sion agreement  was  not  set  aside,  although 
the  award  was. 

85.  Alabama. —  Reese  v.  McCurdy,  121  Ala. 
425,  25  So.  918. 

Georgia. —  Huger  v.  Cunningham,  126  Ga. 
684,  56  S.  E.  64. 

Illinois. —  Maynard  v.  Richards,  166  111. 
466,  46  N.  E.  1138,  57  Am.  St.  Rep.  145  [af- 
firming 61  111.  App.  336],  application  by  the 
executor  of  the  deceased  partner. 

Indiana^ —  Kisling  v.  Barrett,  34  Ind.  App. 
304,  71  N.  E.  507 ;  Miller  v.  Rapp,  7  Ind.  App. 
89,  34  N.  E.  125. 

Louisiana. —  Boimare  v.  St.  Gene,  113  La. 
830,  37  So.  770;  Burton  v.  Maltby,  18  La. 
531 ;  Millaudon  v.  Sylvestre,  8  La.  262. 

Maryland. —  Brums  v.  Heise,  101  Md.  163, 
60  Atl.  604. 

NeiD  York. —  Robinson  v.  McGinty,  84  N.  Y. 
App.  Div.  639,  82  N.  Y.  Suppl.  736,  the  ac- 
tion being  for  an  accounting  between  partners, 
there  was  nothing  to  justify  a  recovery  upon 
any  special  contract. 

Wisconsin. —  Gates  v.  Paul,  117  Wis.  170, 
94  N.  W.  55  (such  a  suit  is  not  radically 
changed  by  an  amendment  to  the  complaint, 
which  eliminates  the  partnership  element  but 
retains  a  claim  for  the  ('(juitablo  adjustniont 
of  the  rights  of  the  parties  as  joint  owners 
of  land)  ;  Zimmerman  v.  Chambers,  7i>  Wis. 
20,  47  N.  W.  947. 

y!/'?i(//««f;.— Partn.  Act  (1890),  §  39  ;  Airey 
V.  ]?orham,  29  Bcav.  020,  4  L.  T.  l?e]).  N.  S. 
391,  51  Kng.  Rei)rint  708;  Prole  r.  IMaster- 
man,  21  Bcav.  01.  52  Eng.  Re|nint  781. 

Canada. —  Tupper  i;.  Annand,  1 0  (^nn.  Sup. 
at.  718. 

See  38  (~!ent.  Dig.  tit.  "  Partnership," 
§  720. 

Equity  jurisdiction  hoc  infra,  IX,  D,  3,  n, 
4,  a. 
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for  an  alleged  balance  cannot  be  maintained,  until  an  accounting  has  been  had,^^ 
unless  by  statnte.^^  Any  partner,  or  his  personal  representative,  is  entitled  to 
institute  a  proceeding  in  equity  for  an  accounting  upon  the  dissolution  of  the 
lirm,^^  unless  his  culpable  negligence  has  been  such  as  to  render  the  accounting 
abortive.^^  A  partnership  accounting  is  not  to  be  had,  as  an  incident  to  some 
other  litigation  between  partners,'*"  except  when  allowed  by  statute ;  nor  when  a 
partnership  is  not  shown  to  exist  nor,  as  a  rule,  while  the  partnership  con- 
tinues.''^ The  commencement  of  an  action  for  an  accounting  is  a  legal  demand 
of  plaintiff's  share  of  the  assets  from  the  partners  in  possession  and  may  be  evi- 
dence of  their  conversion  thereof.^^  If  the  action  is  successful  the  partnership 
may  be  treated  as  dissolved  from  the  filing  of  the  bill.^^  Such  action  as  a  rule  is 
not  to  be  complicated  by  proceedings  therein  for  the  partition  of  real  estate.^® 

b.  Joindep  of  Causes  of  Action.  Plaintiff's  bill  is  not  objectionable,  because 
different  causes  of  action  are  joined  therein,  provided  all  are  directly  involved  in 
a  final  settlement  of  the  firm's  affairs.^''  If  not  so  involved,  they  should  not  be 
joined.^^ 


86.  Newman  v.  Tichenor,  88  111.  App.  1; 
Head  v.  King,  33  Misc.  (N.  Y.)  89,  67  N.  Y. 
Suppl.  141  (a  private  settlement)  ;  Barber  v. 
Morgan,  (Tex.  Civ.  App.  1900)  76  S.  W.  319; 
Brierly  v.  Cripps,  7  C.  &  P.  709,  32  E.  C.  L. 
833  (an  agreed  settlement)  ;  Richardson  v. 
Bank  of  England,  2  Jur.  911,  8  L.  J.  Ch.  1, 
4  Myl.  &  C.  165,  18  Eng.  Cli.  165,  41  Eng.  Re- 
print 65.    See  supra,  V,  C,  1,  a,  b. 

87.  Green  v.  Chapman,  27  Vt.  236;  Lefeb- 
vre  c.  Aubry,  26  Can.  Sup.  Ct.  602. 

88.  Kentucky.— Gree^n  v.  Hart,  87  S.  W. 
315,  27  Ky.  L.  Rep.  970. 

Michigan. —  Groth  v.  Payment,  79  Mich. 
290,  44  N.  W.  611. 

'New  York. —  Sterling  v.  Chapin,  102  N.  Y. 
App.  Div.  589,  92  N.  Y.  Suppl.  904;  Larkin  V. 
Martin,  46  Misc.  179,  93  N.  Y.  Suppl.  198, 
extending  the  right  to  an  accounting  to  a 
case  where  the  defendant  partner  had  been 
guilty  of  a  breach  of  the  partnership  con- 
tract. 

England.— Fartn.  Act  (1890),  §  39;  Bet- 
jemann  v.  Betjemann,  [1895]  2  Ch.  474,  64 
L.  J.  Ch.  641,  73  L.  T.  Rep.  N.  S.  2,  44  Wkly. 
Rep.  182,  12  Reports  455;  Hunter  v.  Shep- 
pard,  4  Bro.  P.  C.  210,  2  Eng.  Reprint  143 
(right  extended  to  an  agent  who  had  con- 
spired with  one  partner  to  defraud  the  other )  ; 
Ogle  v.  Sansom,  1  Bro.  P.  C.  149,  1  Eng.  Re- 
print 477;  Price  v.  Peppercorne,  6  New  Rep. 
317. 

Canada. —  Doupe  v.  Stewart,  13  Grant  Ch. 
(U.  C.)  637. 

89.  Garnett  v.  Wills,  69  S.  W.  695,  24  Ky. 
L.  Rep.  617 ;  Lamb  v.  Rowan,  83  Miss.  45,  35 
So.  427,  690;  Eyre  v.  Lesher,  14  Montg.  Co. 
Rep.  (Pa.)  189;  Heffernan  v.  Sheridan,  11 
Quebec  K.  B.  3. 

90.  Beardslee  v.  Citizens'  Commercial,  etc., 
Bank,  112  Mich.  377,  70  N.  W.  1027  (action 
to  secure  release  of  a  mortgage  from  certain 
premises  and  the  sale  of  other  premises  under 
a  mortgage  foreclosure)  ;  Santleben  v.  Fro- 
boese,  17  Tex.  Civ.  App.  626,  43  S.  W.  571  (a 
personal  claim  by  one  partner  against  another 
is  not  to  be  adjusted  in  a  partnership  action 
for  account ) .  In  Rommerdahl  v.  Jackson, 
102  Wis.  444,  78  N.  W.  742,  all  the  partners 
had  agreed  in  liquidating  and  converting  into 


cash  their  several  claims  to  a  fund,  brought 
into  court  in  another  action,  and  the  court 
deemed  an  action  for  an  accounting  unneces- 
sary. 

91.  Scott  V.  Buflfum,  52  N.  H.  345. 

92.  Pratt  v.  McGuinness,  173  Mass.  170,  53 
N.  E.  380;  Bryant  v.  Galbraith,  (Tex.  Civ. 
App.  1897)  43  S.  W.  833. 

93.  Lord  V.  Hull,  178  N.  Y.  9,  70  N.  E.  69, 
102  Am.  St.  Rep.  484.  It  was  allowed,  how- 
ever, in  Hudson  v.  Barrett,  1  Pars.  Eq.  Cas. 
(Pa.)  414.  See  supra,  V,  C,  1,  b;  infra,  IX, 
D,  2,  c. 

94.  Continental  Divide  Min.  Inv.  Co.  v. 
Bliley,  23  Colo.  160,  46  Pac.  633. 

95.  Swepson  v.  Davis,  (Tenn.  Ch.  App. 
1896)  37  S.  W.  896. 

96.  Godfrey  v.  White,  43  Mich.  171,  5 
N.  W.  243;  Pierce  v.  Covert,  39  Wis.  252. 

97.  McLaughlin  v.  Simpson,  3  Stew.  &  P. 
(Ala.)  85  (where  complainant,  being  admin- 
istrator of  a  deceased  partner,  was  allowed 
to  join  his  claims  as  an  individual  with  those 
of  the  decedent's  estate  in  a  bill  for  a  settle- 
ment against  the  other  partners)  ;  Tarabino 
V.  Nicoli,  5  Colo.  App.  545,  39  Pac.  362  (there 
was  no  misjoinder,  although  plaintiff  alleged 
non-payment  of  the  sums  due  from  the  firm 
business,  and  those  due  by  special  agreement, 
and  a  refusal  by  defendants  to  account  for 
collections  or  to  allow  plaintiff  access  to  the 
books,  and  prayed  for  a  sale,  partition,  and 
accounting)  ;  Wade  v.  Rusher,  4  Bosw.  (N.  Y.) 
537  (holding  that  in  an  action  brought  by  a 
partner  for  an  accounting  and  settlement  by 
his  copartner,  a  claim  against  a  third  person 
alleged  to  have  fraudulently  obtained  from 
defendant  portions  of  the  partnership  prop- 
erty may  be  joined  in  order  to  subject  the 
property  to  payment  of  any  balance  found 
due) . 

98.  Waite  v.  Vinson,  14  Mont.  405,  36  Pac. 
828  (holding  that  a  cause  of  action  by  one 
partner  against  another  to  dissolve  the  firm 
and  wind  up  its  affairs  cannot  be  joined  with 
one  to  set  aside  an  unauthorized  sale  of  firm 
property  by  such  other  partner)  ;  Schlicker 
V.  Whyte,  65  N.  J.  Eq.  404,  54  Atl.  1125 
{affirming  61  N.  J.  Eq.  158,  47  Atl.  448] 
(where  a  partner  assigns  all  his  interest  in 
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2.  Grounds  of  Action  and  Defenses  —  a.  For  Dissolution,  These,  as  we  have 
seen,  generally  consist  in  the  fraudulent  misconduct  of  defendant  partner  or  some 
serious  breach  of  the  partnership  contract  or  duty.^^  If  the  partnership  is  one  at 
will,  either  partner  is  at  liberty  to  bring  an  action  for  dissolution  at  any  time.^ 

b.  Fop  an  Accounting  After  Dissolution.  The  mere  fact  that  a  partnership 
has  been  dissolved  makes  out  a  prima  facie  case  for  a  partnership  accounting  ;2 
although  a  plaintifi  rarely  resorts  to  a  court  for  a  judicial  accounting,  unless 
some  of  the  partners  are  improperly  withholding  firm  assets,^  or  neglecting  to 


the  firm  business  to  another  partner,  the  lat- 
ter cannot  compel  the  retiring  partner  to  pay 
a  note  given  for  his  portion  of  the  capital  of 
the  firm,  in  a  suit  for  accounting,  since  the 
purchase  is  an  adjustment  of  the  accounts  of 
the  retiring  partner  with  the  firm ) .  See,  gen- 
erally. Joinder  and  Splitting  of  Actions. 

99.  California. —  Cottle  v.  Leitch,  35  Cal. 
434,  where  defendant  defrauded  plaintiff  of 
his  rightful  portion  of  receipts  by  false 
entries. 

Indiana. —  Hanna  v.  McLaughlin,  158  Ind. 
292,  63  N.  E.  475,  where  the  partner  in  pos- 
session refused  to  account  for  firm  property, 
and  used  it  for  his  own  purposes. 

Massachusetts. —  Smith  v.  Everett,  126 
Mass.  304,  where  defendant  induced  plaintiff 
to  form  the  partnership  by  false  statements 
as  to  profits  of  the  business. 

Missouri. —  Wachter  v.  Heman,  82  Mo.  App. 
243,  holding  that  if  the  partnership  is  never 
launched  because  of  defendant's  failure  to 
perform  his  contract  for  a  partnership,  plain- 
tifif's  proper  action  is  at  law  for  damages. 

New  York. —  Wittingham  v.  Darrin,  45 
Misc.  478,  92  N.  Y.  Suppl.  752  (the  action 
will  not  lie  if  the  evidence  fails  to  establish 
a  partnership)  ;  Jennings  v.  Whittemore,  2 
Thomps.  &  C.  377. 

Pennsylvania. —  Stibich  v.  Goenner,  8  Pa. 
Dist.  227,  a  court  of  equity  will  not  entertain 
a  bill  for  dissolution,  when  the  firm  has 
been  dissolved,  or  a  dissolution  can  be  effected 
by  plaintiff  without  an  action. 

United  States. —  Oteri  v.  Scalzo,  145  U.  S. 
578,  12  S.  Ct.  895,  36  L.  ed.  824,  partnership 
induced  by  defendant's  fraudulent  representa- 
tions. 

Canada. —  Newton  v.  Doran,  1  Grant  Ch. 
(U.  C.)  590  (misconduct  on  tlie  part  of  de- 
fendant in  defying  action  of  majority)  ; 
Whimbey  v.  Clark,  22  Quebec  Super.  Ct.  453 
(wlicre  dofondant  claimed  exclusive  ownership 
of  tlio  })usin('as) . 

Sno  38  Cent.  Dig.  tit.  "Partnership,"  §  731. 
Sec  svpra,  IX,  A,  6. 

1.  Wriglit  V.  Ro.sa,  30  Tex.  Civ.  App.  207,  70 
R.  W.  234.  See  ,nlao  supra,  TX,  A,  I,  a. 

2.  Maine. —  T?radlRy  v.  Wobl),  53  Me.  462. 
Maryland. —  Slovens  v.  Youtman,    10  Md. 

480. 

MiHsouri. —  Dyo  v.  Bowling,  82  Mo.  App. 
587. 

Nnr  York. —  SclmlHingcr  v.  Bliiu,  SI  N.  Y. 
A|)p.  Div.  .•too,  82  N.  Y.  Suppl.  6S(!;  llurkiirdt 
V.  VVmIhIi,  V.)  N.  Y.  App.  Div.  031,  61  N.  Y. 
Ruppl.  779. 

koulh  Dakota. —  Si'i>  (Jooiifcllow  V.  KclHoy, 
(1907)  111  N.  W.  555. 

[IX,  D,  2.  a] 


Wisconsin. —  Knapp  v.  Edwards,  57  Wis. 
191,  15  N.  W.  140. 

United  States. —  Spear  v.  Newell,  22  Fed. 
Cas.  No.  13,224,  2  Paine  267,  but  it  does  not 
lie  against  a  partner  who  has  no  account  to 
render.  In  Brew  v.  Cochran,  141  Fed.  459, 
all  but  one  of  the  members  of  a  banking  part- 
nership died  before  the  time  fixed  for  its 
termination.  The  articles  provided  that  on 
the  death  of  any  partner  his  capital  should 
remain  in  the  firm  until  that  time,  and  should 
share  in  the  profits  unless  otherwise  mutually 
agreed.  For  some  time  the  surviving  partner 
carried  on  the  business,  and  then  by  agree- 
ment of  all  parties  in  interest  the  business 
and  the  greater  part  of  the  assets  of  the  firm 
were  transferred  to  a  corporation  in  exchange 
for  its  stock,  which  was  placed  in  the  hands 
of  the  surviving  partner  as  trustee.  It  was 
held  that  the  personal  representative  of  one 
of  the  partners  who  had  been  dead  eight 
years,  and  upon  whose  share  no  profits  had 
been  paid,  because  his  right  was  disputed,  was 
entitled  to  maintain  a  suit  in  equity  for  a 
settlement  and  accounting  without  waiting 
until  the  remnant  of  the  partnership  had 
been  fully  closed  up,  it  being  within  the 
power  of  the  court  in  such  a  case  to  protect 
the  interests  of  all  persons  concerned  in  the 
final  decree. 

England. —  Cruikshank  v.  McVicar,  8  Beav. 
106,  14  L.  J.  Ch.  41,  50  Eng.  Reprint  42; 
Habershon  v.  Blurton,  1  De  G.  &  Sm.  121,  63 
Eng.  Reprint  998;  Law  v.  Law,  11  Jur.  463, 
16  L.  J.  Ch.  375  [affirming  2  Coll.  41,  9  Jur. 
745,  14  L.  J.  Ch.  31.3,  33  Eng.  Ch.  41,  63  Eng. 
Reprint.  627]. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  731. 

Where  parties  have  agreed  to  dissolve  a 
partnership,  but  have  left  the  terms  of  dis- 
solution for  further  agreement  between  them- 
selves, on  their  failing  to  agree,  a  court  of 
equit.v  on  a  bill  for  an  accounting  will  fix  such 
terms,  and,  in  such  connection,  will  inquire 
into  the  matters  preceding  the  agreiMUont  by 
which  the  dissolution  was  effected,  will  ex- 
amine the  contract  of  partnership  to  nscortnin 
if  there  was  any  fraud  in  its  incoiition,  and 
consider  such  other  matters  as  will  aid  it  in 
making  an  equitable  adjustment,  ('rouae  V. 
McCandloMs,  121  111.  App.  237. 

S.Alabama. —  Co.atley  v.  Towlos,  40  Ala. 
600. 

(Colorado. —  Tarabino  v.  Nicoli,  5  Colo.  App. 
545,  39  Pmc.  362. 

Indiana. —  Tlinina  v.  McLaughlin,  158  Ind. 
292,  63  N.  E.  175. 

Kanna.i. —  Simpson  r.  Tennoy,  41  Kan.  501, 
21  Pac.  034. 
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acconnt/  or  have  defrauded  plaintiff  into  an  unfair  settlement,^  or  have  excluded 
him  from  tlie  partnership  business,^  or  have  carried  on  a  business  in  competition 
with  the  firmJ  But  the  representative  of  a  deceased  partner  is  not  entitled  to 
call  the  surviving  partner  to  account,  where  the  deceased  was  indebted  to  the 
survivor,  and  it  is  not  shown  that  the  latter  lias  partnership  property  in  excess  of 
such  debt.^ 

e.  For  an  Accounting  Without  Dissolution.  As  we  saw  in  a  former  connec- 
tion, a  bill  for  an  accounting  will  not  be  entertained  during  the  existence  of  a 
partnership,  save  in  exceptionable  circumstances.^ 

d.  Conditions  Precedent  to  an  Accounting.  Wlien  a  firm  has  been  dissolved, 
and  no  private  accounting  or  settlement  has  taken  place,  either  partner  has  the 
unconditional  right  to  institute  a  suit  for  a  judicial  accounting.^"  And  a  demand 
for  an  accounting  is  not  a  condition  precedent."  But  a  partner  who  has  been 
intrusted  with  the  collection  of  firm  debts  must  render  an  accounting  thereof  as 
a  condition  of  maintaining  a  suit  against  his  copartners.^^  A  creditor  of  a  partner 
is  not  entitled  to  bring  such  a  suit  as  a  rule,  until  he  has  obtained  judgment  and 
secured  a  lien  on  his  debtor's  interest  in  the  firm,^^  or  has  become  a  purchaser  of 
the  debtor's  interest.^''  A  partner  who  has  been  defrauded  into  a  private  settle- 
ment may  institute  a  suit  for  a  judicial  accounting,  without  rescinding  the  settle- 
ment and  putting  the  defrauding  partner  in  statu  quo}^ 

e.  Defenses.    It  is  no  defense  to  an  action  for  dissolution  that  all  the  firm 


Nebraska. —  Reed  v.  Snell,  36  Nebr.  815,  55 
N.  W.  249. 

New  Hampshire. —  Morrill  v.  Weeks,  70 
N.  H.  178,  46  Atl.  32. 

New  Jersey. —  Dignan  v.  Dignan,  (Cli.  1888) 

14  Atl.  887. 

Oregon. —  Holladay  v.  Elliott,  3  Oreg. 
340. 

Canada. —  Lefebvre  v.  Aubry,  26  Can.  Sup. 
Ct.  602. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  731. 

4.  Georgia. —  Orr  v.  Cooledge,  117  Ga.  195, 
43  S.  E.  527. 

Illinois. —  Miller  Jones,  39  111.  54 ;  Bailey 
V.  Moore,  25  111.  347. 

loiva. —  Frederick  v.  Cooper,  3  Iowa  171. 
Kansas. —  Tenney  v.  Simpson,  37  Kan.  579, 

15  Pac.  512. 

Louisiana. —  Thompson  v.  Walker,  40  La. 
Ann.  676,  4  So.  881. 

New  York. —  Tannenbaum  v.  Armeny,  81 
Hun  581,  31  N.  Y.  Suppl.  55. 

Pennsylvania. —  Kent  v.  Noreross,  9  Pa. 
Dist.  754 ;  Carroll  v.  Tufts,  9  Pa.  Dist.  144. 

England. —  Hue  v.  Richards,  2  Beav.  305, 
17  Eng.  Ch.  305,  48  Eng.  Reprint  1198. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  721. 

5.  Shaw  V.  Chase,  77  Mich.  436,  43  N.  W. 
883. 

6.  MeCabe  v.  Sinclair,  66  N.  J.  Eq.  24,  58 
Atl.  412;  Wilcox  V.  Pratt,  125  N.  Y.  688,  25 
N.  E.  1091  [affirming  52  Hun  340,  5  N.  Y. 
Suppl.  361] ;  Green  v.  Tuchner,  87  N.  Y.  App. 
Div.  314,  84  N.  Y.  Suppl.  345. 

7.  Dean  v.  Macdowell,  8  Ch.  D.  345,  47 
L.  J.  Ch.  537,  38  L.  T.  Rep.  N.  S.  862,  26 
Wkly.  Rep.  486. 

8.  Valentine  v.  Wysor,  123  Ind.  47,  23  N.  E. 
1076,  7  L.  R.  A.  788. 

9.  Hogan  v.  Walsh,  122  Ga.  283,  50  S.  E. 
84  (where  it  was  allowed  in  a  case  where  de- 
fendant was  seeking  to  withhold  plaintiff's 
share  of  the  profits  and  to  expel  the  latter 


from  the  partnership)  ;  Miller  v.  Freeman, 
111  Ga.  654,  36  S.  E.  961,  51  L.  R.  A.  504 
(where  it  was  allowed  because  the  partner- 
ship articles  contemplated  a  settlement  at  the 
end  of  each  year).  See  supra,  V,  C,  1,  b; 
IX,  D,  1,  a. 

10.  Hanna  v.  McLaughlin,  158  Ind.  292,  63 
N.  E.  475;  MeClung  v.  Capehart,  24  Minn. 
17;  Deveney  v.  Mahoney,  23  N.  J.  Eq.  247; 
Stibieh  v.  Goenner,  8  Pa.  Dist.  227.  See 
supra,  IX,  D,  2,  b. 

11.  Cottle  V.  Leitch,  35  Cal.  434  (in  which 
case  it  was  held  that  there  need  not  be  a  de- 
mand for  a  reaccounting,  a  prior  accounting 
being  tainted  with  fraud)  ;  Hanna  v.  Mc- 
Laughlin, 158  Ind.  292,  63  N.  E.  475;  Me- 
Clung V.  Capehart,  24  Minn.  17. 

12.  De  Gagne  p.  Pigeon,  17  Quebec  Super. 
Ct.  308. 

13.  Lincoln  Sav.  Bank  v.  Gray,  12  Lea 
(Tenn.)  459. 

14.  Henderson  v.  Farley  Nat.  Bank,  123 
Ala.  547,  26  So.  226,  82  Am.  St.  Rep.  140; 
Miller  v.  Brigham,  50  Cal.  615. 

15.  Richards  v.  Fraser,  122  Cal.  456,  55 
Pac.  246;  Wallace  v.  Sisson,  (Cal.  1893)  33 
Pac.  496;  Cottle  v.  Leitch,  35  Cal.  434;  Oliver 
V.  House,  125  Ga.  637,  54  S.  E.  732.  In  Zim- 
merman V.  Chambers,  79  Wis.  20,  47  N.  W. 
947,  it  was  held  that  where  two  contract  to 
purchase  a  boat  as  joint  ov/ners  and  partners 
in  it  and  its  business,  but  one  fraudulently 
procures  the  bill  of  sale  to  be  made  to  him- 
self, and  then  takes  sole  possession  of  the  boat 
and  excludes  his  partner,  who  has  paid  part 
of  the  purchase-price,  from  all  participation 
in  the  business  and  profits,  the  ousted  partner 
can  sue  in  equity  to  compel  the  conveyance  to 
him  of  a  half  interest  in  the  boat,  and  for  an 
accounting,  and  it  is  not  essential  to  the 
maintenance  of  the  suit  that  plaintiff  should 
first  tender  the  balance  of  his  share  of  the 
purchase-money. 
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profits  have  not  been  collected.^^  Nor  is  it  a  defense  to  an  action  for  an  account- 
ing that  the  partners  have  had  a  partial  settlement ;  that  defendant  has  no 
balance  which  is  due  plaintiff ;  that  plaintiff  has  failed  to  perform  his  obli- 
gations under  the  partnership  agreement ;  that  the  business  vpas  carried  on 
in  defendant's  name ;  ^  that  plaintiff  is  a  corporation  whose  connection  with 
the  completed  partnership  transaction  for  which  an  accounting  is  asked  was 
ultra  viyes  ;  that  the  administrator  of  a  deceased  partner  seeking  an  accounting 
has  received  monej  from  the  survivor  on  account  of  a  claim  outside  the  pai'tner- 
ship  settlement ;  that  there  is  an  unexecuted  agreement  for  a  settlement ;  ^'^  nor 
that  a  void  assignment  for  the  benefit  of  creditors  has  been  made.^  Nor  does  a 
judgment  in  a  suit  at  law,  between  partners,  as  to  a  particular  firm  transaction, 
preclude  the  debtor  from  maintaining  an  action  for  a  firm  accounting,  including 
this  very  transaction.^^  Bat  a  complete  private  settlement,^  or  arbitration,'"  of 
the  partnership  business  is  a  bar  to  a  judicial  accounting.  And  the  plaintiff's 
misconduct  may  be  such  as  to  debar  his  action  for  an  account.^  The  fact  that 
iinder  the  particular  circumstances  it  may  be  difficult  to  make  a  true  accounting 
on  dissolution  of  a  partnership,  or  that  the  only  statement  possible  will  be  an 
approximation  to  correctness,  is  no  reason  for  refusing  an  accounting.^^ 

f.  Set-Off  and  Counter-Claim.  In  partnership  accountings,  personal  demands 
in  favor  of  one  partner  are  the  proper  subject  of  set  off  against  any  final  balance 
found  due  the  other  partner,  if  the  rights  of  creditors  are  not  involved,^  unless 
they  are  wholly  disconnected  with  partnership  affairs.^^    A  defendant  partner  is 


16.  Kimble  v.  Seal,  92  Ind.  276. 

17.  Harris  v.  Harris,  132  Ala.  208,  31  So. 
355;  Parsons  v.  Jennings,  71  Conn.  494,  42 
Atl.  630;  Raymond  v.  Vaughn,  128  111.  256, 
21  N.  E.  566,  15  Am.  St.  E«p.  112,  4  L.  R.  A. 
440  [affirming  17  HI.  App.  144]. 

18.  Sharp  V.  Hibbins,  42  N.  J.  Eq.  543,  9 
Atl.  113:  Smith  v.  Fitchett,  56  Hun  (N.  Y.) 
473,  10  N.  Y.  Suppl.  459;  Martin  v.  Smith, 
53  N.  Y.  Super.  Ct.  277. 

19.  Boyd  V.  Mynatt,  4  Ala.  79;  Palmer  v. 
Tyler,  15  Minn.  106;  Clarke  v.  Hart,  6  H.  L. 
Cas.  633,  5  Jur.  N.  S.  447,  27  L.  J.  Ch.  615, 
10  Eng.  Reprint  1443  {affirming  6  De  G.  M. 
&  G.  232,  3  Eq.  Rep.  264,  24  L.  J.  Ch.  137,  3 
Wkly.  Rep.  147,  55  Eng.  Ch.  183,  43  Eng. 
Reprint  1222] ;  In  re  Shadwell  Waterworks 
Co.,  18  Wkly.  Rep.  160. 

20.  Blalock  v.  Copeland,  C5  S.  W.  349,  23 
Ky.  L.  Rep.  1455. 

21.  Standard  Oil  Co.  v.  Scofield,  16  Abb.  N. 
Ca.s.  (N.  Y.)  372. 

22.  Kearney  v.  Morris,  18  N.  Y.  Suppl. 
346. 

23.  Lent  v.  Montross,  8  N.  Y.  St.  831. 

24.  Wetter  v.  Schlieper,  6  Abb.  Pr.  (N.  Y.) 
123,  15  How.  Pr.  208. 

25.  Orogg  V.  Brower,  67  111.  525. 

26.  (Jayton  v.  Walker,  10  Cal.  450;  Dur- 
ham V.  Edwards,  50  Fla.  405,  38  So.  !)26; 
Ircdoir.H  Ai)])eal,  10  Pa.  Cas.  127,  13  Atl.  752; 
Brenner  v.  15ronner,  9  Pa.  Dist.  511;  Chap- 
man IK  (;hii])man,  13  R.  T.  080.  See  supra, 
IX,  V,  0. 

27.  See  Kwpra,  IX,  C,  7. 

28.  Ijiviffimia. —  GiiHHie'H  SuoreH.sion,  '12  Tj:i. 
Ann.  2.'!!),  7  So.  /IH'!,  wlicre  through  iiuilii:il 
f':inl(.  111'  fli(^  [iiirticH  llu"  accountH  were  l)roiiglil. 
inio  i I  ricitbl(!  coiifuHion  iiiid  iiccotniiing 
■wan  (Iciiicd. 

Ulirliif/iiii.—  Kinney  i\  RobinHon,  (10  Mieli. 
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113,  33  N.  W.  172,  where  plaintiff  took  pos- 
session of  a  large  amount  of  firm  property, 
without  giving  the  bond  required  by  the  court, 
and  disposed  of  it,  and  this  unauthorized 
conduct  precluded  him  from  the  relief  of  an 
accounting  against  his  copartner. 

Nebraska. — Hart  v.  Deitrich,  69  Nebr.  685, 
96  N.  W.  144,  where  plaintiiT  took  a  large 
amount  of  firm  money  and  absconded,  and 
it  was  held  that  he  had  no  right  to  demand 
an  accounting  of  his  copartner. 

Pennsylvania. —  Quinn  v.  Quinn,  8  Del. 
Co.  257,  where  the  managing  partner  kept 
no  books. 

Virginia. —  Ryman  v.  Ryman,  100  Va.  20, 
40  S.  E.  96,  where  plaintiff  had  kept  no 
books  of  firm  transactions,  although  the 
managing  partner,  and  he  was  denied  an  ac- 
counting. 

Negligence  of  a  partner's  husband  in  the 

management  of  the  partnership  business  does 
not  defeat  her  right  to  an  accounting.  Bradly 
V.  Jennings,  201  Pa.  St.  473,  51  Atl.  343. 

29.  Reis  v.  Reis,  99  Minn.  446,  109  N.  W. 
997. 

30.  Arkansas. — ^  Jones  v.  Jones,  23  Ark. 
212. 

lotoa. — Kemmerer  v.  Kemmerer,  85  Iowa 
193,  52  N.  W.  194,  a  case  of  considerable 
hardaliip  to  plaintiff. 

Kentucky. —  Watlien  v.  Russell,  47  S.  W. 
437,  20  Ky.  L.  Rep.  709. 

New  Yorfc.— Ncwhall  v.  Wyatt,  130  N.  Y. 
452,  34  N.  E.  1045,  30  Am".  St.  Rop.  712 
[reversing  OS  llun  1,  22  N.  Y.  Sui)pl.  S2S]. 

Pennsylvania. —  Ilelb  V.  Hake,  15  York 
Tx>g.  Roc.  110. 

United  Mates. —  Warren  v.  Burnluun,  32 
I'Vd.  570. 

S<-e  38  Cent.  Dig.  tit.  "  Partnorship."  §  734. 

31.  Colgin  V.  CuniniinH,  I  Port.  (Ala.)  148 
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often  allowed  to  counter-claim  for  plaintiff's  violation  of  his  duty  as  a  partner/^ 
although,  as  a  rule  such  claims  form  items  in  the  account  itself,  i-ather  than 
subjects  of  set-off  or  counter-claim,  iu  the  technical  sense. 

3.  Form  of  Remedy  —  a.  Generally  by  Bill  in  Equity.  A  partner  who  seeks 
a  judicial  settlement  of  the  firm's  affairs  ordinarily  institutes  a  suit  in  equity 
because  of  its  flexible  procedure,  and  because  of  the  special  machinery  possessed 
by  equity  courts  for  dealing  with  complicated  interests  and  accounts.^''  If  a 
private  settlement  has  been  reached  by  the  parties,  an  action  at  law  will  lie  to 
enforce  collection  of  the  sum  due,^^  as  it  will  to  recover  for  the  breach  of  an 
individual  covenant  by  a  defendant  partner.^'' 

b.  Common-Law  Action  of  Account.  In  England  this  action  appears  never  to 
have  been  employed.'^^    In  this  country  it  has  been  resorted  to  rather  sparingly,^ 


(a  note  made  by  a  deceased  partner  in  his 
lifetime  to  a  stranger,  and  obtained  by  the 
surviving  partner  after  the  maker's  death, 
cannot  be  set  off  against  tlie  personal  rep- 
resentative's claim  for  the  deceased's  share)  ; 
Turner  v.  Weston,  133  N.  Y.  650,  31  N.  E.  91 
[aflirming  16  N.  Y.  Suppl.  772] ;  Boyd  v. 
Foot,  5  Bosw.  (N.  Y.)  110;  Schermerhorn  v. 
Brewer,  17  N.  Y.  Suppl.  701  (goods  supplied 
by  the  surviving  partner  to  the  heirs  of  the 
deceased  cannot  be  set  off  against  the  per- 
sonal representative)  ;  Carey  v.  Williams,  1 
Lea  (Tenn.)  51.  See  also  Flynn  v.  Seale,  2 
Cal.  App.  665,  84  Pac.  263. 

32.  McConnell  v.  Stubbs,  124  Ga.  1038,  53 
S.  E.  698;  More  v.  Eand,  60  N.  Y.  208; 
Brown  v.  Dennison,  28  N.  Y.  App.  Div.  535, 
51  N.  Y.  Suppl.  300  [reversing  22  Misc.  59, 
49  N.  Y.  Suppl.  420]. 

33.  McCall  V.  Moschowitz,  14  Daly  (N.  Y.) 
16,  1  N.  Y.  St.  99,  10  N.  Y.  Civ.  Proc.  107; 
Eeeves  v.  Bushby,  25  Misc.  (N.  Y.)  226,  55 
X.  Y.  Suppl.  70;  James  v.  Browne,  1  Dall. 
(Pa.)  339,  1  L.  ed.  165;  Turquand  v.  Wilson, 
1  Ch.  D.  85,  45  L.  J.  Ch.  104,  24  Wkly.  Rep. 
56;  Fromont  v.  Coupland,  2  Bing.  170,  9 
E.  C.  L.  531,  1  C.  &  P.  275,  12  E.  C.  L.  165, 
3  L.  J.  C.  P.  0.  S.  237,  9'  Moore  C.  P.  319,  27 
Rev.  Rep.  575. 

34.  Alabama. — ^Monroe  v.  Hamilton,  47  Ala. 
217. 

California. —  Barnstead  V.  Empire  Min.  Co., 
5  Cal.  299;  Nugent  v.  Locke,  4  Cal.  318; 
Stone  V.  Fouse,  3  Cal.  292. 

Connecticut. —  Gillett  v.  Hall,  13  Conn.  426; 
Russell  V.  Green,  10  Conn.  269';  Beach  v. 
Hotchkiss,  2  Conn.  425. 

Georgia. —  Printup  V.  Fort,  40  Ga.  276. 
And  see  Huger  v.  Cunningham,  126  Ga.  684, 
56  S.  E.  64. 

Illinois. —  Bracken  v.  Kennedy,  4  111.  558. 

EentucJcy.—  :^ea,\  v.  Keel,  4  T.  B.  Mon.  162; 
Squair  v.  Ford,  7  S.  W.  152,  9  Ky.  L.  Rep. 
826. 

Louisiana.' — Atkinson  v.  Rogers,  14  La. 
Ann.  633. 

Maryland. —  Corner  v.  Gilman,  53  Md.  364. 

Michigan. —  Perrin  v.  Lepper,  72  Mich.  454, 
40  N.  W.  859,  where  the  court,  being  satisfied 
that  the  surviving  partner  had  converted  most 
of  the  firm  estate,  had  produced  a  false  ac- 
count of  partnership  affairs,  and  had  unduly 
prolonged  the  contest  with  the  representa- 
tives of  the  deceased  partner,  decided  that  no 


further  accounting  was  necessary,  and  de- 
creed that  the  survivor  should  pay  four  hun- 
dred and  twenty-six  thousand,  twenty-nine 
dollars  and  sixty-six  cents,  with  all  the  costs 
of  the  litigation  and  a  counsel  fee  of  twenty 
thousand  dollars. 

New  Hampshire. —  Converse  v.  Hobbs,  64 
N.  H.  42,  5  Atl.  832. 

New  Jersey. —  Lilliendahl  v.  Stegmair,  45 
N.  J.  Eq.  648,  18  Atl.  216. 

New  York. —  Kirkwood  v.  Smith,  47  Misc, 
301,  95  N.  Y.  Suppl.  926  [affirmed  in  111 
N.  Y.  App.  Div.  923,  96  N.  Y.  Suppl.  1132]; 
Watts  V.  Adler,  13  N.  Y.  St.  553;  Rickey  v. 
Bowne,  18  .Johns.  131. 

Pennsylvania. —  Ainey's  Appeal,  2  Pennyp. 
192,  a  bill  in  equity  is  the  more  favored 
remedy,  by  reason  of  the  greater  flexibleness 
of  the  processes  used  in  such  a  proceeding, 
and  the  chances  of  more  correct  and  reliable 
results. 

Vermont.—  Spear  v.  Newell,  13  Vt.  288. 

United  States. —  Oteri  v.  Scalzo,  145  U.  S. 
578,  12  S.  Ct.  895,  36  L.  ed.  824;  Ivinson  v. 
Hutton,  98  U.  S.  79,  25  L.  ed.  66;  Wilkinson 
V.  Tilden,  9  Fed.  683,  an  accounting  is  not  to 
be  had  on  affidavits. 

England. —  Foster  v.  Donald,  1  Jae.  &  W. 
252,  21  Rev.  Rep.  157,  37  Eng.  Reprint  371; 
Good  V.  Blewitt,  19  Ves.  Jr.  336,  34  Eng. 
Reprint  542;  Toulmin  v.  Copland,  3  Y.  &  C. 
Exch.  625. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  735. 

35.  Short  V.  Barry,  58  Barb.  (N.  Y.)  177; 
Hunt      Gookin,  6  Vt.  462. 

36.  Doyle  v.  Bailey,  75  111.  418;  Bennett  v. 
Smith,  40  Mich.  211;  Lampert  v.  Ravid,  33 
Misc.  (N.  Y.)  115,  67  N.  Y.  Suppl.  82;  Les- 
sig  V.  Langton,  Brightly  (Pa.)  191.  See 
supra,  V,  C,  1,  c. 

37.  Lindley  Partn.  (7th  ed.)  591  note  (g). 

38.  Connecticut. —  Beach  v.  Hotchkiss,  2 
Conn.  425. 

Kansas.—  Clarke  v.  Mills,  36  Kan.  393,  13 
Pac.  569,  where  the  accounting  included  but 
few  items  and  had  no  complications. 

Maryland. —  Wilhelm  v.  Caylor,  32  Md. 
151. 

Massachusetts. —  Fowle  v.  Kirkland,  18 
Pick.  299,  afterward  abolished  by  statute. 

Nebraska. —  Dorwart  v.  Ball,  91  Nebr.  173, 
98  N.  W.  652. 

Neio  York. —  McMurray  v.  Rawson,  3  Hill 
59;  Jacobs  v.  Fountain,  19  Wend.  121;  Rickey 
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for  the  settlement  of  the  affairs  of  partnership  having  only  two  members.^  In 
partnerships  with  more  than  two  members,  the  action  is  held  not  to  be  maintain- 
able because  two  or  more  partners  could  not  be  made  either  joint  plaintiffs  or 
joint  defendants,  their  rights  and  liabilities  being  several  and  not  joint.  Hence 
the  only  remedy  in  such  cases  is  in  equity In  some  states,  however,  the  juris- 
diction of  common-law  courts  over  the  action  of  account  has  been  extended  by 
statute  to  partnerships  with  more  than  two  members." 

e.  Action  of  Assumpsit.  In  some  jurisdictions  a  partner  has  been  permitted 
to  adjust  ail  differences  between  himself  and  a  copartner  in  an  action  of  assumpsit,^^ 
when  the  partnership  has  been  limited  to  a  single  transaction,  or  when  a  basis  for 
settlement  has  been  agreed  upon,  or  a  final  balance  has  been  stated  between  them/^ 

4.  Jurisdiction  and  Venue  —  a.  Jurisdiction.  In  the  absence  of  statutory 
provisions  on  the  subject,  a  court  of  equity  has  exclusive  jurisdiction  of 
actions  for  the  dissolution  and  settlement  of  partnerships.'*^    As  a  rule  this  juris- 


v.  Bowne,  18  Johns.  131;  Duncan  v.  Lyon,  3 
Johns.  351,  8  Am.  Dee.  513. 

Pennsylvania. —  Kutz  v.  Dreibelbis,  126 
Pa.  St.  335,  17  Atl.  609;  Ainey's  Appeal,  2 
Pennyp.  192;  Leonard  v.  Leonard,  1  Watts 
&  S.  342;  Griffith  v.  Willing,  3  Binn.  317; 
James  v.  Browne,  1  Dall.  339,  1  L.  ed.  165; 
Demmy  v.  Dougherty,  1  Pearson  236. 

Yermont. —  Newell  v.  Humphrey,  37  Vt. 
265;  Warren  v.  Wheelock,  21  Vt.  323. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  736 ; 
and  Accounts  and  Accounting,  1  Cyc.  401  note 
31,  405. 

Persons  jointly  interested  in  business. —  In 

Porter  r.  Bichard,  1  Ariz.  87,  27  Pac.  530, 
and  in  Lesley  v.  Eosson,  39  Miss.  368,  77  Am. 
Dec.  679,  actions  for  an  account  at  common 
law  were  approved  between  persons,  who  were 
jointlj'  interested  in  business,  but  not  part- 
ners. 

39.  Appleby  v.  Brown,  24  N.  Y.  143;  Ste- 
vens V.  Coburn,  71  Vt.  261,  44  Atl.  354; 
Foster  v.  Ives,  53  Vt.  458;  Wiswell  v.  Wil- 
kins,  4  Vt.  137. 

40.  Beach  v.  Hotehkiss,  2  Conn.  425;  Far- 
rar  v.  Pearson,  59  Me.  561,  8  Am.  Rep.  439; 
Applebv  V.  Browne,  24  N.  Y.  143;  Stevens  v. 
Coburn,  71  Vt.  261,  44  Atl.  354. 

41.  Stevens  v.  Coburn,  71  Vt.  261,  44  Atl. 
354;  Park  v.  MoGowen,  64  Vt.  173,  23  Atl. 
855;  Foster  v.  Ives,  53  Vt.  458;  HydeviUe 
Co.  r.  Barnes,  37  Vt.  588;  Duryea  v.  Whit- 
comb,  31  Vt.  395;  Green  v.  Chapman,  27 
Vt.  230. 

42.  Sec  Holmes  v.  Hunt,  122  Mass.  505,  23 
Am.  Rep.  381,  where  Judge  Gray  sketches 
the  history  of  the  common-law  action  of  ac- 
count, and  that  of  assumpsit  in  cases  in- 
volving account.  The  former  was  abolished 
in  MaKBaduisetts  by  Rev.  St.  (1830)  §  43, 
c.  118. 

43.  h'atims. —  Pcttingill  v.  JoncH,  28  Kan. 
749. 

Mdiiir. —  Pray  v.  Mitchell,  00  Mo.  430, 
holding,  liowevcr,  that  if  |ila.intill''n  ni<>ml)('r- 
Hl]i|)  in  IIk!  (Irm  is  denied,  he  must  mu^  in 
f(jiiily  and  not  in  aHHiunj)Hit. 

MfiHmcliriKcl I K. —  Funning  v.  Chadwick,  3 
Pick.  420.  15  Am.  Dec.  233. 

MiHHonri.--  Kn-wcr  v.  Swarl/,  H3  M".  App. 
451,  wlicM'  iin  Miiiuigcnient  hud  hw.u  hud  iiH 
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to  all  but  three  or  four  items,  for  the  set- 
tlement of  which  a  definite  agreement  had 
been  made. 

Pennsylvania. —  Galbreath  v.  Moore,  2 
Watts  86,  a  single  transaction. 

England. —  Way  v.  Milestone,  2  H.  &  H. 
32,  3  Jur.  727,  5  M.  &  W.  21  (a  final  state- 
ment of  account)  ;  Rackstraw  v.  Imber,  Holt 
N.  P.  368,  3  E.  C.  L.  149;  Foster  v.  Allan- 
son,  2  T.  R.  479. 

44.  Alabama. —  Dugger  v.  Tutwiler,  129 
Ala.  258,  30  So.  91. 

Arkansas. —  Choate  v.  O'Neal,  57  Ark.  299, 
21  S.  W.  470;  Nelson  v.  Green,  22  Ark. 
547. 

California. —  Andrade  v.  San  Francisco 
Super.  Ct.,  75  Cal.  459,  17  Pac.  531;  Griggs 
V.  Clark,  23  Cal.  427;  Brush  v.  Maydwell, 
14  Cal.  208. 

Colorado. —  Kayser  v.  Maugham,  8  Colo. 
232,  6  Pac.  803. 

Connecticut. —  Niles  v.  Williams,  24  Conn. 
279,  holding  that  the  jurisdiction  of  courts 
of  equity  extends  to  the  settlement  of  part- 
nership accounts,  however  small  may  be  the 
number  of  partners,  where  a  court  of  law 
cannot  make  a  complete  and  final  adjusttnent 
of  the  partnership  concerns  by  reason  of  its 
inability  to  furnish  the  peculiar  relief  neces- 
sary for  that  purpose. 

Florida.—  Allen  v.  Hawley,  6  Fla.  142,  63 
Am.  Dec.  198. 

Georgia. —  Epping  v.  Aiken,  71  Ga.  682. 
Equity  has  jurisdiction  of  accounting  be- 
tween partners  which  is  not  lost  because  dis- 
covery from  defendant  is  waived  by  plain- 
tiffs. Huger  V.  Cunningham,  120  Ga.  084, 
56  S.  E.  64. 

Idaho. —  Aram  v.  Edwards,  9  Ida.  333,  74 
Pac.  901. 

Illinois. —  Strong  V.  Clawson,  10  Til.  340. 

lo'wa. —  Frederick  v.  Cooper,  3  Iowa  171. 

Kanms. —  Carter  v.  Christie,  57  Kan.  492, 
40  Pac.  904. 

Louisiana. —  Gordon  r.  Dick,  15  La.  33; 
WnlniHlcy  r.  Meudolsohu,  31  La.  Ann.  152; 
ThoiiiHon'  i\  Myhie,  II  Koh.  349;  (Jalliiir  V. 
VValsli.  1   Koh. '220. 

MaKnarhiiK(ils.-^\N]\\{v  v.  Whiin,  109  Mass. 
52,  47  N.  10.  499;  Miller  r.  Lord.  11  Pick. 
11;  Cluuullor  V.  Chandler,  4  Pick,  78. 
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diction  has  been  contimied  by  modern  codes  and  statutes,''^  although  occasionally 
the  jui'isdiction  has  been  vested  in  courts  of  probate.''^  Even  a  court  of  equity 
may  be  ousted  of  jurisdiction  by  a  fair  and  final  settlement  between  the  partners.'*''' 
It  is  not  ousted  of  jurisdiction,  however,  by  defendant's  showing  that  plaintiff  is 
not  entitled  to  all  the  relief  which  the  bill  demands,  so  long  as  he  is  entitled  to 
any  relief  under  the  bill  which  he  cannot  obtain  in  a  court  of  law."'^ 

b.  'Venue.  The  proper  venue  of  an  equity  action  for  the  dissolution  and 
settlement  of  a  partnership  is  generally  determined  by  the  residence  of  the 
parties,'^  and  not  by  the  locality  of  the  firm  assets,  even  when  these  include  real 
estate.^"  Some  statutes,  however,  localize  the  action  in  the  county  where  firm 
real  estate  is  situated. 

5.  Time  to  Sue  —  a.  In  General.  In  the  absence  of  legislation  on  the  sub- 
ject,^^  an  action  for  an  accounting  may  be  brought  immediately  upon  dissolution.^^ 
Even  when  an  action  is  prematurely  brought,  it  will  not  be  dismissed,  provided 
it  appears  at  the  trial  that  complainant  is  entitled  to  any  relief  consistent  with 
his  prayer.^ 


Missouri. —  Torbert  v.  Jeffrey,  161  Mo.  645, 
61  S.  VV.  823;  Hodges  v.  Black,  76  Mo.  537 
[affirming  8  Mo.  App.  389] ;  Wright  v.  Rad- 
cliffe,  61  Mo.  App.  257. 

jSicio  York. —  Keimett  v.  Hopkins,  175  N.  Y. 
496,  174  N.  Y.  545,  67  N.  E.  1084  laffirming 
58  N.  Y.  App.  Div.  407,  69  JST.  Y.  Suppl.  18]; 
Simpson  v.  Simpson,  44  N.  Y.  App.  Div. 
492,  60  N  Y.  Suppl.  879;  Blake  v.  Barnes, 
18  N.  Y.  Suppl.  471,  28  Abb.  N.  Cas.  401; 
Duncan  v.  Lyon,  3  Johns.  351,  8  Am.  Dec. 
513  [citing  Coke  Litt.  171a;  1  Montague 
Partn.  p.  45]  (equity  has  not  exclusive 
jurisdiction  of  an  accounting,  when  the  firm 
has  been  dissolved)  ;  Cunningham  v.  Little- 
field,  1  Edw.  104. 

Oregon. — Gleason  v.  Van  Aernam,  9  Oreg. 
343. 

Pennsylvania. —  Wiley's  Appeal,  84  Pa.  St. 
270;  Wise  v.  Wright,  10  Pa.  Dist.  152,  24 
Pa.  Co.  Ct.  528  (a  justice  of  the  peace  has 
no  jurisdiction  of  such  an  action)  ;  Roberts 
V.  Dunham,  1  C.  PI.  136. 

South  Carolina. —  Taylor  v.  Holman,  1 
Mill  172. 

United  States.— Esterly  v.  Rua,  122  Fed. 
609,  58  C.  C.  A.  548,  applying  Alaska  Code, 
tit.  2. 

England.— Jui.  Act  (1873),  §  34;  Rules 
Sup.  Ct.  Ord.  XV;  Maunder  v.  Lloyd,  2 
Johns.  &  H.  718,  1  New  Rep.  123,  11  Wkly. 
Rep.  141,  70  Eng.  Reprint  1248;  Hendrick 
V.  Wood,  30  L.  J.  Ch.  583,  9  Wldy.  Rep. 
588;  Joplin  v.  Post'.ethwaite,  61  L.  T.  Rep. 
N.  S.  629;  Luchmeechund  v.  Mill,  3  L.  T. 
Rep.  N.  S.  603. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  739.    See  also  supra,  IX,  D,  1,  2,  3. 

The  probate  court  has  no  jurisdiction  to 
settle  partnersliip  accounts  of  a  deceased 
and  a  surviving  partner  (Nelson  v.  Green, 
22  Ark.  547),  unless  such  jurisdiction  is 
given  by  statute  (see  infra,  this  section,  text 
and  note  46 ) .  In  California  a  probate 
court  has  jurisdiction  to  require  the  sur- 
vivor to  file  an  account  and  to  submit  to 
an  examination,  but  not  to  settle  the  part- 
nership account  nor  to  pass  upon  the  exist- 
ence of  a  partnership,  if  that  is  denied. 


Andrade  v.  San  Francisco  Super.  Ct.,  75  Cal. 
459,  17  Pac.  531. 

45.  Choate  v.  O'Neal,  57  Ark.  299,  21  S.  W. 
470;  King  v.  White,  63  Vt.  158,  21  Atl.  535, 
25  Am.  St.  Rep.  752;  Foster  v.  Ives,  53  Vt. 
458;  Kendrick  v.  Tarbell,  27  Vt.  512. 

46.  Harrah  v.  State,  38  Ind.  App.  495,  76 
N.  E.  443,  77  N.  E.  747;  Caldwell  v.  Haw- 
kins, 73  Mo.  450;  Ensworth  v.  Curd,  68 
Mo.  282;  Unruh's  Estate,  13  Phila.  (Pa.) 
337. 

No  jurisdiction  in  absence  of  statute  see 

supra,  note  44. 

47.  Logan  v.  Lucas,  59  111.  237;  Correll  v. 
Freeman,  29  111.  App.  39. 

48.  California. — Brush  v.  Maydwell,  14  Cal. 
208. 

Colorado. —  Kayser  v.  Maugham,  8  Colo. 
232,  6  Pac.  803. 

Georgia. —  Epping  v.  Aiken,  71   Ga.  682. 

Massachusetts. — White  v.  White,  169  Mass. 
52,  47  N.  E.  499;  Miller     Lord,  11  Pick.  11. 

Missouri. — Torbert  v.  Jeffrey,  161  Mo.  645, 
61  S.  W.  823. 

Pennsylvania. —  Roberts  V.  Dunham,  1 
C.  PL  136. 

United  States. —  Brower  v.  Brower,  29  Fed. 
485. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  740. 

49.  Quinn  v.  McMahan,  40  111.  App.  593; 
Lobdell  V.  Bushnell,  24  La.  Ann.  295 ;  Brine- 
gar  v..  Griffin,  2  La.  Ann.  154.  See  supra, 
VL  D,  1,  g,  h. 

50.  Godfrey  v.  White,  43  Mich.  171,  5 
N.  W.  243;  Morris  v.  Nunn,  79  Tex.  125,  15 
S.  W.  220. 

51.  Clark  v.  Brown,  83  Cal.  181,  23  Pac. 
289  (applying  Code  Civ.  Proc.  §  392)  ;  Falls 
of  Neuse  Mfg.  Co.  v.  Brower,  105  N.  C.  440, 
11  S.  E.  313  (applying  Code,  §§  190,  196). 

52.  Word  V.  Word,  90  Ala.  81,  7  So.  412, 
holding  that  under  Code  (1886),  §  2263,  the 
action  was  not  maintainable. 

53.  Walsh  r.  McKeen,  75  Cal.  519,  17  Pae. 
673:  Bonney  v.  Stoughton,  122  111.  536,  13 
N.  E.  833;  Foster  v.  Rison,  17  Gratt.  (Va.) 
321.    See  supra,  IX,  D,  2,  b,  d. 

54.  Funk  v.  Leachman,  4  Dana  (Ky.)  24. 

[IX,  D,  5,  a] 
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b.  Statute  of  Limitations  —  (i)  Its  Application.  It  is  well  settled  that  an 
equity  action  for  an  account  and  settlement  between  parties  is  subject  to  the 
statute  of  limitations.^^  It  is  not  always  easy,  liowever,  to  determine  the  par- 
ticular provision  of  a  local  statute  which  applies  to  a  particular  case.^ 

(ii)  Running  of  Statute.  As  a  rule  the  statute  begins  to  run  from  tlie 
time  when  the  cause  of  action  set  forth  in  the  complaint  matured,"  and  not 


In  Inglis  V.  Floyd,  33  Mo.  App.  565,  it  was 
held  that  a  partner  who  had  mortgaged  his 
share  to  a  copartner  for  advances  made  by 
the  latter  was  entitled  to  institute  an  action 
for  a  dissolution  and  accounting  immediately 
upon  being  excluded  from  the  firm  business, 
although  the  time  for  redemption  of  the 
mortgage  had  not  expired. 

55.  Alabama. —  Bradford  v.  Spyker,  32  Ala. 
134. 

Arkansas. —  Adams  v.  Taylor,  14  Ark.  62. 

California. —  Flynn  v.  Scale,  2  Cal.  App. 
665,  84  Pac.  263. 

Maryland. —  MeKaig  v.  Hebb,  42  Md.  227; 
Wilhelm  v.  Caylor,  32  Md.  151. 

Massachusetts. —  Currier  v.  Studley,  159 
Mass.  17,  33  N.  E.  709;  Farnam  v.  Brooks, 
9  Pick.  212;  Burditt  v.  Grew,  8  Pick.  108. 

Michigan. —  Jenny  v.  Perkins,  17  Mich.  28. 

Mississippi. —  Prewett  v.  Buckingham,  28 
Miss.  92. 

Missouri. —  Coudrey  v.  Gilliam,  60  Mo.  86. 
New  Jersey. —  Cowart  v.  Perrine,  18  N.  J. 
Eq.  454. 

New  York. —  Atwater  v.  Fowler,  1  Edw. 
417. 

O/iio.— Gray  v.  Kerr,  46  Ohio  St.  652,  23 
N.  E.  136. 

South  Carolina. —  Boyd  v.  Munro,  32  S.  C. 
249,  10  S.  E.  963;  Montgomery  v.  Mont- 
gomery, Rich.  Eq.  Cas.  64. 

United  States. —  Campbell  v.  Clark,  101 
Fed.  972,  42  C.  C.  A.  123. 

England. —  Knox  v.  Gye,  L.  R.  5  H.  L. 
656,  42  L.  J.  Ch.  234;  Bridges  v.  Mitchell, 
Gilb.  224,  25  Eng.  Reprint  15G. 

Canada. —  Kline  v.  Kline,  3  Ch.  Chamb. 
(U.  C.)  161;  Carroll  v.  Eccles,  17  Grant  Ch. 
(U.  C.)  529,  holding  that  the  statute  of  limi- 
tations cannot  be  raised  under  the  common 
decree  directing  an  account  of  the  partner- 
ship transactions. 

See  38  Cent.  Dig.  tit.  "  Partnei'ship," 
§  743. 

"  Claims  between  partners." —  Where  a  sur- 
viving partner  is  sued  by  the  heirs  of  the 
deceased  i)arlnor  for  a  debt  due  the  firm  in 
an  individual  capacity  and  for  an  amount  of 
firm  dol)tH  collected  by  him,  the  chums  are 
clainm  Ix'lwccn  i):utii('rH  to  which  tlie  four- 
year  fjtiiluLo  of  liiiiitalion  ii|)])li<'S,  under  \Wv. 
St.  (]H!)5)  art.  3;i5li.  VVylie  V.  ].,anghorne, 
(Tex.  Civ.  App.  1907)   101  S.  W.  527. 

50.  "Merchants'  accounts." — In  ilii^  follow- 
ing ciiHcs  it  was  lii'ld  lliat  accDUiiLs  Ix'tween 

1 1  iKTrt  lire  not  "  ni<'i  ('liaii(s'  accDUiits" 
witliin  Uu!  Htatuto  of  limitaiioim :  l^itliir- 
Hoii  n.  Hiovvii,  «  'P.  B.  Moll.  (Kv.)  10;  Laiin- 
diiln  r.  jJniHhciir,  3  T.  It.  Moii,  (Ky.)  330; 
W'illiclni  r.  ('iiyb)r,  32  Mil.  151;  MiinelieHti'V 
IK  .MiilhcvvKoii,  3  R.  I.  237;  CdrIUt  r.  Coal- 
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ter,  1  Rob.  (Va.)  79.  But  it  was  held  to 
be  within  that  phrase  in  Ogden  Astor,  4 
Sandf.  (N.  Y.)  311. 

Statute  applicable  to  common-law  action 
of  account. —  In  the  following  cases  it  was 
held  that  the  statutory  limitation  applicable 
to  a  common-law  action  of  account  applies 
to  an  equity  suit  for  a  partnership  account- 
ing: Bradford  v.  Spyker,  32  Ala.  134;  Bon- 
ney  v.  Stoughton,  122  111.  536,  13  N.  E.  833 
[affirming  18  111.  App.  562] ;  Quayle  v.  Guild, 
91  111.  378;  Coalter  v.  Coalter,  1  Rob.  (Va.) 
79. 

57.  Alabama. —  Gary  v.  Simmons,  87  Ala. 
524,  6  So.  416. 

California. —  Payments  claimed  to  have 
been  made  by  plaintiff's  deceased  partner  for 
the  benefit  of  the  firm,  more  than  two  years 
before  an  action  for  an  accounting,  were 
barred  by  limitations.  Flynn  v.  Seale,  2  Cal. 
App.  665,  84  Pac.  263. 

Colorado. —  Lendholm  v.  Bailey,  16  Colo. 
App.  190,  64  Pac.  586,  where  the  action  was 
treated  as  one  on  an  account  stated,  and 
hence  the  statute  began  to  run  from  the 
time  the  account  was  received. 

Kentucky. — Hellenbrand  v.  Bates,  56  S.  W. 
418,  21  Ky.  L.  Rep.  1759. 

Louisiana. —  Parker's  Succession,  17  La. 
Ann.  28  (action  for  balance  barred  by  a 
silence  of  five  years  after  balance  struck)  ; 
King  V.  Wartelle,  14  La.  Ann.  740  (action 
for  an  account  prescribed  by  ten  years  after 
tlie  dissolution). 

Minnesota. —  McClung  v.  Capehart,  24 
Minn.  17,  action  for  accounting  between 
partners  must  be  brought  within  six  years 
from  the  time  the  cause  of  action  accrues. 

'New  York. —  Fellowes  v.  Johnson,  91  N.  Y. 
App.  Div.  611,  86  N.  Y.  Suppl.  436  (as  af- 
fairs were  settled  at  time  of  dissolution, 
statute  then  began  to  run)  ;  Didier  v.  Davi- 
son, 2  Barb.  Ch.  477. 

Ohio.— Gray  v.  Kerr,  46  Ohio  St.  652.  23 
N.  E.  136  (ten  years  after  the  cause  of  ac- 
tion accrues,  under  Rev.  St.  §  4985)  ;  Jones 
Jones,  18  Ohio  Cir.  Ct.  260,  10  Ohio  Cir. 
Dec.  71. 

Pennsylvania. —  Brew  v.  Hastings,  206  Pa. 
St.  155,  55  Atl.  022;  Garrotson  v.  Brown, 
185  Pa.  St.  447,  40  Atl.  293,  holding  that 
cloaod  transactions  between  partners  are  in 
the  nature  of  accounts  stated,  and  there- 
fore .subject  to  the  .statute  of  limita  I  ions. 

Tcivas.—  l\'v\  r.  Ciescn,  21  Tex.  Civ.  App. 
334,  51  S.  W.  44. 

I'JiKiland.—  Vnrln.  Act  (1890),  S  43: 
KnoK  r.  Gye,  L.  R.  5  H.  L.  056,  42 
\j.  J.  234  ;  Noyea  1>.  Crawley,  10  Cli.  D. 
31,  48  .1.  Ch.  il2,  30  L.  T.  Rep.  N.  S. 
267,  27  VVUly.  Hop.  109;  Watson  i;.  Wood- 
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before.^^  It  is  generally  agreed,  however,  that  the  statutory  period  of  limitations 
does  not  begin  to  run  against  a  suit  for  an  accounting  before  the  firm's  disso- 
lution,'''* unless  plaintiff's  claim  for  an  accounting  is  joined  with  a  claim  for  dis- 
solution, and  the  latter  claim  is  based  upon  a  cause  of  action  accruing  before 
dissolution.''''  Beyond  this  point  the  cases  present  a  great  diversity  of  view. 
Some  hold  that  the  statutory  period  begins  to  run  immediately  upon  dissolution, 
inasmuch  as  either  partner  may  then  bring  a  suit  for  an  accounting.*'  Others 
hold  that  it  does  not  begin  to  run  until  the  last  item  of  debit  or  credit,  or  other 
like  partnership  transaction,  on  account  between  the  partners.*^    Still  others  hold, 


man,  L.  R.  20  Eq.  721,  45  L.  J.  Ch.  67, 
24  Wkly.  Eep.  47;  Whitley  v.  Lowe,  2  De  G. 
&  J.  704,  4  Jur.  N.  S.  815,  6  Wldy.  Rep.  819, 
59  Eng.  Ch.  552,  44  Eng.  Reprint  lltiS  [o/- 
firming  25  Beav.  421,  53  Eng.  Reprint  697] ; 
Tatam  v.  Williams,  3  Hare  347,  25  Eng.  Ch. 
347,  67  Eng.  Reprint  415;  Taylor  v.  Taylor, 
28  L.  T.  Rep.  N.  S.  189. 

See    38    Cent.    Dig.    tit.  "Partnership," 
743,  744. 

58.  Alabama. —  Dagger  v.  Tutwiler,  129 
Ala.  258,  30  So.  91. 

Illinois. —  Raj'mond  v.  Vaughn,  128  111. 
256,  21  N.  E.  566,  15  Am.  St.  Rep.  112,  4 
L.  E.  A.  440. 

Kentucky.—  Sebastian  v.  Booneville  Acad- 
emy Co.,  56  S.  W.  810,  22  Ky.  L.  Rep. 
186. 

^orth  Carolina. —  McNair  -v.  Ragland,  16 
N.  C.  533. 

England. —  Miller  v.  Miller,  L.  R.  8  Eq. 
499;  Ex  p.  Hall,  3  Deae.  125;  Ex  p.  Gould, 
4  Deac.  &  C.  547,  4  L.  J.  Bankr.  7,  2  Mont. 
&  A.  48;  Clements  v.  Hall,  2  De  G.  &  J. 
173,  4  Jur.  N.  S.  494,  27  L.  J.  Ch.  349,  6 
miy.  Rep.  358,  59  Eng.  Ch.  138,  44  Eng. 
Reprint  954. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  743,  744. 

59.  Illinois. —  Horne  v.  Ingraham,  125  111. 
198,  16  N.  E.  868;  Askew  v.  Springer,  111 
111.  662. 

Iowa. —  Petty  v.  Haas,  122  Iowa  257,  98 
N.  W.  104. 

Massachusetts. —  A  partner's  right  to  an 
accounting  and  settlement  accrues  on  the 
dissolution  of  the  firm.  Eddy  v.  Fogg,  192 
Mass.  543,  78  N.  E.  549.  See  also  Farnam 
T.  Brooks,  9  Pick.  212. 

Minnesota. — Broderick  v.  Beaupre,  40  Minn. 
379,  42  N".  W.  83. 

Mississippi. —  Vaiden  v.  Hawkins,  (1889) 
6  So.  227. 

Worth  Carolina. —  Clinton  Loan  Assoc.  v. 
Ferrell,  114  N.  C.  301,  19  S.  E.  240,  holding 
that  the  statute  of  limitations  does  not  begin 
to  run  in  favor  of  a  member  of  a  firm,  who 
has  signed,  as  surety,  a  note  payable  to  the 
firm,  until  the  dissolution  of  the  firm. 

Rhode  Island. —  Allen  v.  Woonsocket  Co., 
11  R.  L  288. 

South  Carolina. —  Mills  v.  Carrier,  30  S.  C. 
617,  9  S.  E.  350,  741.  Limitations  begin  to 
run  in  favor  of  a  member  of  a  firm,  against 
an  accounting,  at  his  death.  MoBrayer  v. 
Mills,  62  S.  C.  36,  39  S.  E.  788. 

England. —  Betjemann  v.  Betiemann, 
[1895]  2  Ch.  474,  64  L.  J.  Ch.  641,  73  L.  T. 


Rep.  N.  S.  2,  12  Reports  455,  44  Wkly.  Rep. 
182 ;  Rawlins  Wickham,  3  De  G.  &  J.  304, 
5  Jur.  N.  S.  278,  28  L.  J.  Ch.  188,  7  Wkly. 
Rep.  145,  60  Eng.  Ch.  237,  44  Eng.  Reprint 
1285  [affirming  1  Gilfard  355,  4  Jur.  N.  S. 
999,  6  Wkly.  Rep.  509,  65  Eng.  Reprint 
954]. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  744. 

60.  Brush  v.  Jay,  113  N.  Y.  482,  21  N.  E. 
184. 

61.  Alabama. —  Stovall  v.  Clay,  108  Ala. 
105,  20  So.  387. 

California. —  West  v.  Russell,  74  Cal.  544, 
16  Pae.  392. 

Illinois. —  Richardson  v.  Gregory,  126  111. 
166,  18  N.  E.  777  [affirming  27  111.  App. 
621];  Blake  v.  Sweeting,  121  111.  67,  12  N.  E. 
67. 

Louisiana. —  King  Wartelle,  14  La.  Ann. 
740. 

Massachusetts. —  Currier  v.  Studley,  159 
Mass.  17,  33  N.  E.  709. 

New  York. —  Gray  v.  Green,  125  N.  Y.  203, 
26  N.  E.  253  [reversing  41  Hun  524,  6  N.  Y. 
Suppl.  451,  but  limited  in  142  N.  Y.  316, 
321,  37  N.  E.  124,  40  Am.  St.  Rep.  596,  to 
a  state  of  facts  where  one  partner  is  made 
exclusive  liquidator  and  his  right  to  the  pos- 
session of  assets  is  denied  and  resisted]  ;  Mur- 
ray V.  Coster,  20  Johns.  576,  11  Am.  Dee. 
333. 

North  Carolina. —  Weisman  v.  Smith,  59 
N.  C.  124,  a  case  in  which  defendant  was  the 
personal  representative  of  a  deceased  part- 
ner. 

0/iio.— Gray  v.  Kerr,  46  Ohio  St.  652,  23 
N.  E.  136  (unless  there  is  some  agreement 
express  or  implied,  fixing  a  period  for  ac- 
counting beyond  that  time,  or  circumstances 
rendering  an  accounting  then  impracticable)  ; 
Jones  V.  Jones,  18  Ohio  Cir.  Ct.  260,  10  Ohio 
Cir.  Dec.  71. 

Pennsylvania. —  Guldin  v.  Lorah,  141  Pa. 
St.  109,  21  Atl.  504  [affirming  8  Pa.  Co.  Ct. 
503]  ;  McKelvy's  Appeal,  72  Pa.  St.  409. 

Rhode  Island. —  Allen  v.  Woonsocket  Co., 
11  R.  L  288. 

Texas. —  Morris  v.  Nunn,  79  Tex.  125,  15 
S.  W.  220. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  744. 

63.  Alabama. —  Dugger  v.  Tutwiler,  129 
Ala.  258,  30  So.  91;  Haynes  v.  Short,  88 
Ala.  562,  7  So.  157;  Wells  v.  Brown,  83  Ala. 
161,  3  So.  439;  Brewer  v.  Browne,  68  Ala. 
210;  Cannon  v.  Copeland,  43  Ala.  201;  Brad- 
ford V.  Spyker,  32  Ala.  134.  See  Causler  v. 
Wharton,  62  Ala.  358. 

[IX,  D,  5.  b,  (II)] 


720    [30  Cye.] 


PARTNERmiP 


and  tliis  holding  is  correct  in  principle,  that  the  statute  does  not  begin  to  run 
until  the  partnership  affairs  have  been  settled  and  a  balance  struck/''*  Anotlier 
class  holds  that  the  statute  begins  to  ran  after  the  lapse  of  a  reasonable  time  for 
settlement.*^  And  yet  other  cases  hold  that  the  statute  begins  to  run  as  soon  as 
one  partner  disputes  a  claim  of  the  other,  or  holds  firm  assets  adversely  to  him/'*' 
Some  judges  have  expressed  the  opinion  that  the  time  from  which  the  period  of 
limitations  is  to  be  computed  must  depend  on  the  circumstances  of  each  case,  and 
cannot  be  governed  by  rigid  or  formal  rule/^  And  in  a  number  of  cases  it  has 
been  held  that  where,  after  a  dissolution,  the  agreement  of  the  parties  or  the  cir- 
cumstances are  such  as  to  create  a  continuing  trust,  the  statute  will  not  begin  to 
run  until  a  demand  or  repudiation  of  the  trust/''    As  a  rule,  in  the  case  of  fraud. 


California. —  White  v.  Conway,  66  Cal.  383, 
5  Pae.  672. 

Kentucky. —  Taylor  v.  Morrison,  7  Dana 
241. 

Minnesota. —  McClung  v.  Capehart,  24 
Minn.  17. 

Missouri. —  Where  a  firm  of  lawyers  dis- 
solved and  agreed  that  each  member  should 
collect  the  fees  for  the  business  he  had 
brought  into  the  partnership,  and  that  such 
fees  should  be  equally  divided,  and  plaintiff, 
within  less  than  five  years  from  the  time 
he  brought  his  action,  discovered  that  defend- 
ant had  not  accounted  for  all  the  fees  he  had 
collected,  the  action  was  not  barred  by  the 
five-year  statute  of  limitations.  Dye  v.  Bow- 
ling, 82  Mo.  App.  587. 

'Neto  Jersey. —  Todd  v.  Eafiferty,  30  N.  J. 
Eq.  254  [affirmed  in  34  N.  J.  Eq.  552]  ;  Stout 
V.  Seabrook,  30  N.  J.  Eq.  187  [affirmed  in  32 
N.  J.  Eq.  826]. 

'New  Yor/c— Green  v.  Ames,  14  N.  Y.  225. 

Pennsylvania. —  Helb  v.  Hake,  15  York 
Leg.  Rec.  110. 

Teasas.— Bluntzer  v.  Hirsch,  32  Tex.  Civ. 
App.  585,  75  S.  W.  326. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  744. 

63.  Georgia. —  Prentice  v.  Elliott,  72  Ga. 
154 ;  Hammond  v.  Hammond,  20  Ga.  556. 

Illinois. —  Weber  v.  Zacharias,  105  111.  App. 
640. 

Louisiana. — Benoist  v.  Markey,  25  La.  Ann. 
59 ;  Bauduc  v.  Laurent,  2  La.  449. 

Maryland. —  Matthews  i'.  Adams,  84  Md. 
143,  35  Atl.  60,  33  Atl.  645. 

Missouri. —  Coudrey  v.  Gilliam,  60  Mo.  86 ; 
Bender  v.  Markle,  37  Mo.  App.  234.  Where 
a  firm  was  engaged  in  a  joint  speculation 
with  oUwT  parties  outside  of  its  regular  busi- 
ness whicli  resulted  in  a  loss,  and  in  a  subse- 
quent settlement  of  the  firm  business,  the 
firm  adjusted  among  the  ])iirtners  its  share 
in  the  iosM,  it  was  held  that  the  statute  of 
limitalioiis  did  not  Ix'gin  to  run  in  favor  of  a 
partner  who  had  s])(>('i;illy  authorized  the 
Hpcciil.-il  ion,  as  (o  liis  lialiility,  uniil  the  date 
of  ailjnshncnt,  and  tliercfore  suit  brought 
against  iiini  wilhin  live  y(Mirs  ihereafU'r  was 
not  barred.    I'utt  v.  Cloncy,  02  Mo.  116. 

New  York. —  Atwater  v.  Fowler,  1  lOdw. 
417. 

North  (liiroli'iui. — •Pnvl:nerH,  as  to  each 
ol  her,  stand  in  I  lie  re'^ition  of  tniHtees;  and 
(h<!  Htiiiut<'  of  liiiiilid  ions  w  ill  not  run  in 
fiivor  of  onr;  iigiiini  l   tlus  otlxir  until  some- 
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thing  is  done  to  render  that  relation  adver- 
sary.   Rencher  v.  Anderson,  95  N.  C.  208. 

Oregon. — •  McDonald  v.  Holmes,  22  Oreg. 
212,  29  Pac.  735. 

Tennessee. —  Miller  v.  Harris,  9  Baxt. 
101. 

Virginia. —  Jordan  v.  Miller,  75  Va.  442; 
Foster  v.  Rison,  17  Gratt.  321  (applying  Code, 
c.  149,  §  5)  ;  Marsteller  v.  Weaver,  1  Gratt. 
391. 

West  Virginia. —  Smith  v.  Zumbro,  41  W. 
Va.  623,  24  S.  E.  653;  Boggs  v.  Johnson,  26 
W.  Va.  821;  Sandy  v.  Randall,  20  W.  Va. 
244. 

United  States. —  Thomas  v.  Hurst,  73  Fed. 
372. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  744. 

64.  Prentice  v.  Elliott,  72  Ga.  154;  Gil- 
more  V.  Ham,  142  N.  Y.  1,  36  N.  E.  826,  40 
Am.  St.  Rep.  554  [affirming  20  N.  Y.  Suppl. 
203]. 

65.  Gray  v.  Green,  125  N.  Y.  203,  26  N.  E. 
253  [reversing  41  Hun  524,  6  N.  Y.  Suppl. 
451,  and  distinguished  from  same  case  on  a 
different  set  of  facts  in  142  N.  Y.  316,  37 
N.  E.  124,  40  Am.  St.  Rep.  596]  ;  Merino  v. 
Munoz,  5  N.  Y.  App.  Div.  71,  38  N.  Y.  Suppl. 
678;  Murrav  v.  Penny,  108  N.  C.  324,  12  S.  E. 
957;  McNaiV  V.  Ragland,  7  N.  C.  139;  Allen 

Woonsocket  Co.,  1 1  R.  I.  288. 

Where  a  partner  bought  land  with  the  part- 
nership funds,  without  the  consent  of  his  co- 
partner, and  had  the  conveyance  made  to  a 
third  person  who  knew  the  facts,  a  cause  of 
action  accrued  immediately  to  the  copartner, 
and  it  was  not  necessary  that  there  should 
be  a  denial  of  the  trust  before  the  statute  of 
limitations  would  begin  to  I'un.  Howell  v. 
Howell,  15  Wis.  55. 

66.  Massey  v.  Tintjle,  29  Mo.  437 ;  Gray  v. 
Green,  142  N.  Y.  316,  321,  37  N.  E.  124,  40 
Am.  St.  Rep.  590  laffirminq  00  Hun  469,  21 
N.  Y.  Suppl.  633].  Where  the  all'airs  of  a 
partnership  are  fully  settled,  with  the  excep- 
tion of  c('rli\in  oiit standing  accounts,  which 
are  considered  worthless,  but  which  one  of 
the  parlncrs  does  finally  collect,  the  statute 
of  limitations  runs  in  liis  favor,  as  against 
tlie  other  jiMrlner,  U-om  the  settlcniont  of  the 
part  n('rsliip,  and  not  merely  fnnn  tlie  tinio 
of  collection.  Mollish  McMahon,  19  N.  Y. 
Su)i|)l.  ■155. 

07.  Mdhidiia. —  Causler  v.  Wharton,  62 
Alii.  Iiolding  that  where  tlie  jiart nerslii]) 

M.llnirH  are  unsettled  on  a  (lisHolutiou,  iiud  one 


PARTNERSHIP 


[30  Cyc]  721 


tlie  statute  of  limitations  does  not  begin  to  run  until  the  fraud  is  or  should  be 
discovered.^^ 

c.  Laches.  Even  when  plaintiff's  suit  for  an  accounting  is  not  subject  to  the 
statute  of  limitations,  it  may  be  defeated  by  his  laches,''^  especially  if  by  reason  of 


partner,  by  written  agreement  with  the  other, 
leaves  tlie  partnership  assets  with  him  to 
dispose  of  whenever  he  can  do  so  at  a  fair 
price,  a  continuing  trust  is  thereby  created, 
and  the  statute  of  limitations  will  not  begin 
to  run  against  the  right  to  an  account  of  the 
partnership  dealings,  so  long  as  the  partner 
to  whom  the  assets  were  delivered  acts  under 
the  trust  or  admits  that  it  is  still  continuing. 

California. —  Eoach  v.  Caraffa,  85  Cal.  436, 
25  Pac.  22. 

Illinois. —  See  King  v.  Hamilton,  16  111. 
190. 

Missouri. —  Coudrey  v.  Gilliam,  60  Mo.  86, 
holding  that  where  the  mutual  arrangement, 
after  dissolution,  delegates  to  one  partner  the 
collection  of  debts  due  to  the  firm,  no  cause 
of  action  accrues  against  him  in  favor  of  his 
copartner,  nor  does  the  statute  of  limitation 
begin  to  run,  so  long  as  a  faithful  discharge 
of  that  duty  postpones  a  final  settlement. 

Xorth  Carolina. —  Faison  v.  Stewart,  112 
N.  C.  332,  17  S.  E.  157 ;  MacNair  v.  Eagland, 
7  N.  C.  139,  holding  that  where,  after  the 
dissolution  of  a  partnership,  the  acting  part- 
ner was  authorized  to  settle  the  partnership 
affairs,  collect  debts,  etc.,  and  was  to  account 
to  the  other  members  of  the  firm  whenever 
required  by  them,  such  acting  partner  was 
trustee  in  respect  to  the  partnership  funds 
coming  to  his  hands ;  and  the  statute  of  limi- 
tations did  not  begin  to  run  in  his  favor, 
against  his  copartners,  until  they  had  de- 
manded of  him  an  account. 

South  Carolina. —  See  Boyd  v.  Munro,  32 
S.  C.  249,  10  S.  E.  963. 

Texas. —  Carroll  v.  Evans,  27  Tex.  262, 
holding  that  where  a  partnership  is  dissolved 
by  an  assigument  by  one  partner  of  his  in- 
terest in  the  concern,  the  remaining  partner 
holds  the  pi'operty  in  trust  for  himself  and 
the  assignee,  and  therefore  the  statute  of 
limitations  does  not  begin  to  run  against  the 
assignee  in  favor  of  the  remaining  partner 
until  he  repudiates  the  trust. 

United  States.— FAddle  v.  Whitehill,  135 
U.  S.  621,  10  S.  Ct.  924,  34  L.  ed.  282,  hold- 
ing that  where  a  member  of  a  partnership, 
who  by  the  agreement  could  terminate  the 
partnership  at  any  time,  made  an  assignment 
for  the  benefit  of  creditors,  and  the  part- 
nership agreement  provided  that,  on  a  disso- 
lution by  such  member,  the  other  partner, 
who  had  charge  and  control  of  the  partner- 
ship property,  should  "  wind  up  their  affairs, 
and  sell  the  stock  to  the  best  advantage  for 
all  parties  concerned,"  after  the  dissolution 
the  partner  remaining  in  possession  held 
the  partnership  property,  by  the  terms  of 
the  agreement,  imder  a  continuing  trust  for 
the  other  partner,  and  the  statute  of  limi- 
tations did  not  begin  to  run  against  the  lat- 
ter's  right  to  an  account  of  the  partnership 
dealings  so  long  as  the  former  did  not  re- 
pudiate the  trust. 

[46] 


Repudiation  of  trust. —  Where,  after  the 
dissolution  of  a  partnership  between  W  and 
P,  the  former  holds  possession  of  the  firm 
assets  as  trtistee,  the  filing  by  the  adminis- 
trator of  W,  in  the  proper  oflice,  of  an  inven- 
tory of  the  property  of  his  intestate  which  in- 
cludes all  the  assets  of  such  firm,  is  a  repudia- 
tion of  the  trust  so  as  to  set  the  statute  of 
limitations  running  against  P ;  the  latter  be- 
ing charged  with  notice  of  the  contents  of  the 
inventory.  Boyd  v.  Munro,  32  S.  C.  249,  10 
S.  E.  963. 

68.  Betjemann  v.  Betjemann,  [1895]  2  Ch. 
474,  64  L.  J.  Ch.  641,  73  L.  T.  Rep.  N.  S.  2, 
12  Reports  455,  44  Wldy.  Rep.  182,  holding 
that  as  between  partners,  in  cases  of  con- 
cealed fraud,  the  statute  of  limitations  does 
not  commence  to  run  from  the  time  when, 
with  reasonable  diligence,  the  fraud  might 
have  been  discovered,  but  only  from  the  time 
when  it  has  in  fact  been  discovered,  unless 
the  person  complaining  has  had  his  suspicion 
aroused,  and,  having  the  means  of  knowledge, 
has  not  chosen  to  avail  himself  of  that  means. 

69.  Alabama. — Philippi  v.  Philippi,  61  Ala. 
41,  holding  that  aversion  to  litigation  is  no 
excuse  for  failing  to  sue  for  twenty  years. 

California. —  Robertson  v.  Burrell,  110  Cal. 
568,  42  Pac.  1086  (the  demand  is  stale  after 
a  lapse  of  thirty-one  years )  ;  Bell  v.  Hudson, 
73  Cal.  285,  14  Pac.  791,  2  Am.  St.  Rep.  791 
(after  twenty-five  years;  nor  can  the  suit 
be  treated  as  one  for  the  partition  of  firm 
real  estate,  ejectment,  or  mesne  profits)  ; 
Harris  v.  Hillegrass,  66  Cal.  79,  4  Pac.  987 
(equity  will  not  ordinarily  entertain  a  suit 
for  a  partnership  accounting  twenty  years 
after  dissolution). 

Missouri. —  Goodson  v.  Goodson,  140  Mo. 
206,  41  S.  W.  737,  if  plaintiff  seeks  to  excuse 
his  delay  on  the  ground  of  fraudulent  repre- 
sentations of  defendant,  he  must  state  the 
facts  constituting  the  fraud. 

New  York. —  Ray  v.  Bogart,  2  Johns.  Cas. 
432,  the  lapse  of  twenty  years  after  dissolu- 
tion and  the  death  of  a  partner  will  defeat 
an  action  for  accounting  by  the  survivor. 

Pennsylvania. —  Andriessen's  Appeal,  123 
Pa.  St.  303,  16  Atl.  840;  Iredell's  Appeal, 
10  Pa.  Cas.  127,  13  Atl.  752. 

South  Carolina. —  Wagner  v.  Sanders,  62 
S.  C.  73,  39  S.  E.  950. 

United  States. —  Van  Vleet  v.  Sledge,  45 
Fed.  743,  holding  that  a  demand  against  a 
partner  by  the  other  members  of  the  firm 
should  be  refused  on  the  ground  of  laches, 
where  it  is  made  ten  years  after  the  affairs 
of  the  partnership  have  been  amicably  set- 
tled, and  the  accounts  of  the  several  part- 
ners, as  between  themselves,  satisfactorily  ad- 
justed. 

Canada. —  Toothe  v.  Kittredge,  24  Can.  Sup. 
Ct.  287. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  745. 
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his  long  delay  defendants  have  lost  their  evidence  or  been  placed  in  a  disadvan- 
tageous position,™  or  it  has  become  impossible  for  the  court  to  do  full  justice 
to  both  parties."  And  even  though  plaintiff's  laches  may  not  bar  his  claim 
entirely  it  may  defeat  his  right  to  interest  on  such  claim.'^^  Mere  delay,  however, 
Vf'ill  not  defeat  plaintiff's  claim  for  an  accounting,  where  the  partnership  relation 
admittedly  continues,  or  where  peculiar  circumstances  justify  the  delay .''^  Nor 
will  laches  bar  an  action  before  the  expiration  of  the  statutory  period.'^* 

6.  Parties,  Process,  and  Appearance  —  a.  The  Partners.  To  actions  for  dis- 
solution and  accounting  all  the  partners  are  necessary  parties,''^  at  least  all  within 
the  jurisdiction  ; for  unless  all  are  brought  into  the  litigation  a  decree  cannot  be 


70.  Lawrence  v.  Rokes,  61  Me.  38. 

71.  Stout  v.  Seabrook,  30  N.  J.  Eq.  187 
lafftrmed  in  32  N.  J.  Eq.  826]. 

72.  O'Lone  v.  O'Lone,  2  Grant  Ch.  (U.  C.) 
125;  Eowe  V.  Cotton,  17  U.  C.  Q.  B.  533. 

73.  Arkansas. —  McGuire  v.  Ramsey,  9  Ark. 
518. 

California. —  Harris  v.  Hillegass,  54  Cal. 
463. 

District  of  Columbia. —  Baker  v.  Cummings, 
4  App.  Cas.  230. 

Iowa. —  Petty  v.  Haas,  122  Iowa  257,  98 
N.  W.  104. 

Maine. —  Lawrence  v.  Eokes,  61  Me.  38. 

Maryland.— Glenn  v.  Hebb,  12  Gill  &  J. 
271. 

Missouri.— Bje  v.  Bowling,  82  Mo.  App. 
587. 

United  States. —  Clay  v.  Freeman,  118  U.  S. 
97,  6  S.  Ct.  964,  30  L.  ed.  104. 

England. —  Ex  p.  Trueman,  1  Deac.  &  C. 
464. 

Canada. —  Archibald  v.  McNerhanie,  29 
Can.  Sup.  Ct.  564  [affirming  6  Brit.  Col. 
260]. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  745. 

Fraud. —  Where  one  of  the  parties  to  an 
agreement  for  dissolution  of  a  partnership 
discovers  soon  after  the  settlement  that  he 
has  been  defrauded  by  the  otlier,  and  imme- 
dintely  calls  upon  such  other  partner  to  rec- 
tify tlie  wrong,  which  the  latter  declines  to 
do,  the  former  is  not  guilty  of  such  laches  as 
will  preclude  a  recovery  by  waiting  seven 
months  before  filing  his  petition  for  further 
accounting.  Oliver  v.  Hovise,  125  Ga.  637,  54 
S.  E.  732. 

74.  Foster  v.  Rison,  17  Gratt.  (Va.)  321. 

75.  California. —  Cnvamaea  Granite  Co.  v. 
Pacific  Paving  Co.,  !)5'Cal.  252,  30  Pac.  525; 
Wright  Ward,  05  Cal.  525,  4  Pac.  534; 
Settcmbre  v.  Putnam,  30  Cal.  490. 

Colorado.— Lynch  v.  Foley,  32  Colo.  110, 
76  I'ae.  370. 

fjcorqia. —  Elliott  v.  Deason,  64  Ga.  63 ; 
Wells      Strange,  5  Ga.  22. 

Illinois.— (in-ixrd  v.  Bates,  124  111.  150,  16 
N.  E.  258,  7  Am.  St.  Rop.  350. 

Lduiniana,. —  I'^rancis  v.  Ijnvine,  21  La.  Ann. 
205;  Lincoln  v.  Hall,  (I  La.  085;  Dufau  v. 
MaHHicot,  6  Mart.  N.  S.  1H2. 

Mniiir.—  Heal  v.  Hmhs,  K(i  Mc.  325,  29  All. 
]08H;  Fuller  i;.  Hcniaiiiin,  2.'!  Me.  255. 

M'lri/l'iiid.—  McKi\\K  r.  llcbh,  '12  Md.  227. 

M(iHn<irhiini:l In. — •  Hartlett  J'arkH,  1  (^uah. 
82. 


Minnesota. —  Wilcox  v.  Comstock,  37  Minn. 
65,  33  N.  W.  42. 

New  Mexico. —  De  Manderfleld  v.  Field,  7 
N.  M.  17,  32  Pac.  146. 

T^ew  For-/:.— Stokes  v.  Stokes,  128  N.  Y. 
615,  28  N.  E.  253  [affirming  59  Hun  431,  13 
N.  Y.  Suppl.  407] ;  Arnold  v.  Arnold,  90  N.  Y. 
580;  Kirkwood  v.  Smith,  47  Misc.  301,  95 
N.  Y.  Suppl.  926. 

Texas. —  Boyd  v.  Boyd,  34  Tex.  Civ.  App. 
57,  78  S.  W.  39. 

Virginia. —  Waggoner  v.  Gray,  2  Hen.  &  M. 
603. 

United  States. —  New  York  Fourth  Nat. 
Bank  v.  New  Orleans,  etc.,  R.  Co.,  11  Wall. 
624,  20  L.  ed.  82;  Gray  v.  Larrimore,  10  Fed. 
Cas.  No.  5,721,  2  Abb.  542,  4  Sawy.  638; 
Parsons  v.  Howard,  18  Fed.  Cas.  No.  10,777, 
2  Woods  1;  Vose  v.  Philbrook,  28  Fed.  Cas. 
No.  17,010,  3  Story  335. 

England. —  Bainbridge  v.  Burton,  2  Beav. 
539,  17  Eng.  Ch.  539,  48  Eng.  Reprint  1290; 
Hills  V.  Nash,  10  Jur.  148,  15  L.  J.  Ch.  107, 

1  Phil.  594,  19  Eng.  Ch.  594,  41  Eng.  Reprint 
759;  Sibley  v.  Minton,  27  L.  J.  Ch.  53,  5 
W^kly.  Rep.  675;  Ireton  v.  Lewes,  Rep.  t. 
Finch.  96,  23  Eng.  Reprint  52 ;  Long  v.  Yonge, 

2  Sim.  369,  2  Eng.  Ch.  369,  57  Eng.  Reprint 
827;  Baldwin  v.  Lawrence,  2  Sim.  &  St.  18, 
1  Eng.  Ch.  18,  57  Eng.  Reprint  251;  Leigh  v. 
Thomas,  2  Ves.  312,  28  Eng.  Reprint  201; 
Beaumont  v.  Meredith,  3  Ves.  &  B.  180,  35 
Eng.  Reprint  447 ;  Spartali  v.  Constantinidi, 
20  Wkly.  Rep.  823.  But  compare  Chancey 
V.  May,  Prec.  Ch.  592,  24  Eng.  Reprint  205. 
where  a  part  of  the  members  were  al- 
lowed to  sue  on  belialf  of  themselves  and 
others. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  746. 

And  see  Stimson  v.  Lewis,  36  Vt.  91, 
where  the  court  sustained  a  bill  by  thrc;! 
members  of  a  protective  union,  composed  of 
about  eighty  members,  against  twenty-eight 
other  members,  ujion  condition  of  its  appear- 
ing that  no  dillicuUy  was  found  in  doing 
justice  to  all  the  parties  to  the  bill,  and  that 
no  injury  would  be  caused  to  the  interests 
of  others. 

76.  Towle  V.  Pierce,  12  Mete.  (Mass.)  329, 
40  Am.  Deo.  679  (where  the  non-resident 
partners  had  been  paid  in  f\ill)  ;  Beck  v. 
Thomi)Hon,  22  Nov.  100,  30  Pac.  502  (where 
the  nou-roHident  partner  liad  disposed  of  all 
hiH  interest  lo  liis  coparliier,  who  was  a 
party)  ;  Duxburv  r.  IhIiovwooiI,  10  L.  T.  Pep. 
N   M  712.    In  VVright  v.  Ward.  05  Cal.  526, 
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made  which  will  finally  dispose  of  all  questions  involved."  When  all  the  partners 
are  living  and  within  the  jurisdiction,  they  are  ordinarily  the  only  necessary  or 
proper  parties  to  such  actions.™ 

b.  Transferees  of  a  PartneF.  In  this  country  the  transferee  of  a  partner's 
interest  is  a  proper  party  plaintiii,™  or  defendant,^"  to  an  action  for  a  firm  account- 
ing. When  such  transferee  sues  his  transferrer  for  an  accounting,  the  other  part- 
ners need  not  be  joined.^^ 

c.  Personal  Representatives  of  a  Deceased  Partner.  These  are  necessary  par- 
ties to  a  suit  for  a  partnership  settlement  and  accounting,^^  unless  a  third  party 


4  Pac.  534,  and  Lincoln  v.  Ball,  6  La.  685,  it 
was  held  that  even  a  non-resident  partner  is 
a  necessary  party  to  an  action  for  an  ac- 
counting. 

77.  Sehnan  v.  Walling,  (Ala.  1905)  39  So. 
568;  Wells  v.  Stran£>e,  5  Ga.  22;  Elliott  v. 
Stevenson,  21  Ind.  359. 

78.  Arkansas. —  Howell  v.  Harvey,  5  Ark. 
270,  39  Am.  Dec.  376,  holding  that  one  who 
has  ceased  to  be  a  partner  is  not  a  necessary 
party. 

California. —  Isaacs  v.  Jones,  121  Cal.  257, 
53  Pac.  7.03,  1101  (holding  that  an  individual 
creditor  of  a  partner  who  has  attached  the 
debtor's  interest  in  certain  firm  assets  is  not 
a  necessary  party)  ;  Harper  v.  Anderson, 
(1894)  37  Pac.  926  (nor  the  partner  in  a 
different  firm  of  one  copartner)  ;  Cliapin  v. 
Brown,  101  Cal.  500,  35  Pac.  1051  (nor  the 
assignee  of  a  part  of  one  partner's  interest) . 

Connecticut. —  Townsend  v.  Anger,  3  Conn. 
354. 

Maine. —  Warren  v.  Warren,  56  Me.  360, 
holding  that  a  retired  partner  who  has  fully 
accounted  and  been  paid  in  full  is  not  a 
necessary  party. 

Maryland.— \^\n.ie  v.  White,  4  Md.  Ch. 
418. 

-Vew  York. —  Sanger  v.  French,  157  N.  Y. 
213,  51  N.  E.  979  (reversing  91  Hun  599,  36 
N.  Y.  Suppl.  653]. 

Pennsylvania. —  Parker  v.  Broadbent,  134 
Pa.  St.  322,  19  Atl.  631;  Luzier  v.  Naylor 
Line,  etc..  Co.,  8  Pa.  Dist.  632. 

England.— In  re  Flavell,  25  Ch.  D.  89,  53 
L.  J.  Ch.  185,  49  L.  T.  Eep.  N.  S.  690,  32 
Wkly.  Eep.  102;  Ehrmann  v.  Ehrmann,  72 
L.  T.  Rep.  N.  S.  17,  43  Wkly.  Rep.  125; 
Williams  f.  Poole,  28  L.  T.  Rep.  N.  S.  292, 
21  Wkly.  Rep.  252. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  746. 

79.  Fountaine  i'.  Urquhart,  33  Ga.  Suppl. 
184;  Gerard  v.  Bates,  124  111.  150,  16  N.  E. 
258,  7  Am.  St.  Eep.  350;  De  Manderfield  v. 
Field,  7  N.  M.  17,  32  Pac.  146;  Stokes  v. 
Stokes,  59  Hun  (N.  Y.)  431,  13  N.  Y.  Suppl. 
407  {affirmed  in  128  N.  Y.  615,  28  N.  E. 
253];  Dayton  v.  Wilkes,  5  Bosw.  (N.  Y.) 
655.    See  supra,  IX,  C,  1,  b. 

80.  Illinois. —  Rosenstiel  v.  Gray,  112  EI. 
282. 

Maine. —  Fuller  r.  Benjamin,  23  Me.  255. 
Maryland. —  White  v.  White,  4  Md.  Ch. 
418. 

Michigan. —  Glynn  v.  Phetteplace,  26  Mich. 
383. 

IX ew  York. —  Johnson  v.  Snyder,  7  How.  Pr. 
395. 


'North  Carolina. —  Pitt  v.  Moore,  99  N.  C. 
85,  5  S.  E.  389,  6  Am.  St.  Rep.  489  (holding 
that  the  mortgagees  of  the  surviving  part- 
ner's interest  in  a  partnership  mill  are  neces- 
sary parties  defendant  to  a  suit  by  the  execu- 
tor of  the  deceased  partner  for  a  partnership 
settlement  and  accounting,  as  they  become  the 
legal  owners  of  the  mortgaging  partner's  in- 
terest, and  their  rights  are  involved  in  the 
settlement)  ;  Waugh  v.  Mitchell,  21  N.  C. 
510. 

South  Carolina. —  Wagner  v.  Sanders,  49 
S.  C.  192,  27  S.  E.  68,  applying  section  139 
of  the  code. 

United  States. — Hoxie  v.  Carr,  12  Fed.  Cas. 
No.  6,802,  1  Sumn.  173. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  747. 

81.  Brown  v.  De  Tastet,  Jac.  284,  23  Rev. 
Eep.  59,  4  Eng.  Ch.  284,  37  Eng.  Reprint 
858. 

82.  Georgia. —  Burchard  v.  Boyce,  21  Ga.  6, 
holding  also  that  a  bill  may  be  amended  so 
as  to  bring  them  in. 

Louisiana. —  Walmsley  v.  Mendelsohn,  31 
La.  Ann.  152. 

Michigan. —  Carpenter  v.  St.  Clair  Cir. 
Judge,  122  Mich.  323,  81  N.  W.  95;  Jenness 
V.  Smith,  58  Mich.  280,  25  N.  W.  191. 

ISleio  Jersey. —  Harrison  v.  Righter,  UN.  J. 
Eq.  389. 

New  York. —  Secor  v.  Tradesmen's  Nat. 
Bank,  92  N.  Y.  App.  Div.  294,  87  N.  Y. 
Suppl.  181 ;  Simpson  v.  Simpson,  44  N.  Y. 
App.  Div.  492,  60  N.  Y.  Suppl.  879;  Krum- 
beck  V.  Clancy,  41  N.  Y.  App.  Div.  397,  58 
N.  Y.  Suppl.  727  (holding  that  the  executor 
of  a  member  of  a  firm  who  died  after  the 
court  had  appointed  a  referee  to  state  the 
partnership  accounts  between  the  parties,  in 
an  action  for  dissolution  of  the  partnership, 
is  properly  substituted  as  a  party  to  the 
accounting)  ;  Coster  v.  Clarke,  3  Edw.  428. 

Pennsylvania. — De  Haven's  Appeal,  44  Leg. 
Int.  38 ;  Pettit  v.  Baird,  30  Leg.  Int.  208. 

Wisconsin. —  Blakely  v.  Smock,  96  Wis.  611, 
71  N.  W.  1052. 

United  States. —  Moore  v.  Huntington,  17 
Wall.  417,  21  L.  ed.  642;  Bartle  v.  Nutt,  4 
Pet.  184,  7  L.  ed.  825  [affirming  2  Fed.  Cas. 
No.  1,072,  3  Cranch  C.  C.  283].  To  a  suit  in 
equity  by  the  personal  representative  of  a  de- 
ceased partner  against  a  sole  surviving  part- 
ner, to  whom  also  all  the  assets  of  the  part- 
nership have  been  transferred  as  trustee  un- 
der an  agreement  between  all  parties  in  in- 
terest, to  obtain  a  final  settlement  of  the 
partnership  affairs,  the  personal  representa- 
tives of  other  deceased  partners  are  indis- 
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has  taken  their  place  with  the  consent  of  the  surviving  partners,^^  or  unless  they 
refuse  to  bring  an  action  for  an  accounting,  or  their  position  is  such  that  injury 
may  result  to  them  if  they  become  perties.**^ 

d.  Heirs.  The  heirs  of  a  deceased  partner  can  rarely  bring  an  action  for  a 
partnership  accounting,  as  the  proper  party  plaintiff  is  either  the  surviving  part- 
ner or  the  personal  representative  of  the  deceased  partner.^**  They  are  often 
made  parties  defendant  in  this  country,  and  should  be  such  whenever  their  interests 
may  be  affected  by  the  result  of  the  accounting.^''' 

e.  Creditors.  As  a  rule  creditors  are  neither  necessary  nor  proper  parties  to  a 
suit  between  partners  for  a  iirm  settlement  and  accounting.^  They  are  often 
permitted,  however,  to  appear  in  such  a  suit  for  the  purpose  of  establishing  their 
claims,^^  and  even  for  the  purpose  of  compelling  an  honest  distribution  of  firm 
assets.^" 

f.  Fraudulent  Grantee  or  Confederate.  When  the  avoidance  of  a  fraudulent 
transfer  or  of  a  scheme  harmful  to  the  partnership  in  which  a  partner  has  had  a 
confederate  is  necessary  to  a  full  settlement  and  accounting  by  the  partnership, 
the  fraudulent  transferee  or  confederate  may  be  made  a  party .^^ 

g.  Process  and  Appearance.  As  a  rule  every  necessary  party  to  a  suit  for  an 
accounting  must  be  served  with  process  or  appear  in  the  proceeding,  before  a 
final  decree  can  be  entered.^^ 

7.  Provisional  Remedies  —  a.  Attachment.  An  attachment  is  allowed  by  some 
state  statutes  as  a  provisional  remedy  in  actions  for  partnership  accountings,^^  but 


pensable  parties.  Brew  v.  Cochran,  141  Fed. 
459. 

England. —  Simpson  v.  Chapman,  4  De  G. 
M.  &  G.  154,  53  Eng.  Ch.  121,  43  Eng.  Re- 
print 466 ;  Clegg  v.  Fishwick,  1  Hall  &  T.  390, 
47  Eng.  Eeprint  1463,  12  Jur.  993,  19  L.  J. 
Ch.  49,  1  Macn.  &  G.  294,  47  Eng.  Ch.  235,  41 
Eng.  Reprint  1278 ;  Cox  v.  Stephens,  9  Jur. 
N.  S.  1144,  8  L.  T.  Rep.  N.  S.  721,  2  New 
Rep.  436,  11  Wkly.  Rep.  929;  Scholefield  r. 
Heafield,  5  L.  J.  Ch.  218,  7  Sim.  667,  8  Eng. 
Ch.  667,  58  Eng.  Reprint  993. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  748. 

83.  Waugh  V.  Mitchell,  21  N.  C.  510,  where 
tlie  third  person  had  covenanted  with  the  sur- 
vivors to  stand  in  the  place  of  the  deceased 
partner. 

84.  Mertens  v.  Mertens,  87  N.  Y.  App.  Div. 
295,  84  N.  Y.  Suppl.  352;  Blake  v.  Barnes, 
18  N.  Y.  Suppl.  471,  28  Abb.  N.  Cas.  401 
(in  such  a  case  a  legatee  may  be  allowed  to 
bring  tiie  suit)  ;  Pointon  r.  Pointon,  Ij.  R.  12 
Eq.  547,  40  L.  J.  Ch.  609,  25  L.  T.  Rep.  N.  S. 
294,  19  Wkly.  Rep.  1051. 

85.  Van  Aken  v.  Clark,  82  Iowa  256,  48 
N.  W.  73.    See  Hupra,  IX,  C,  1,  b. 

86.  Mason  v.  Mason,  76  Vt.  287,  56  Atl. 
101)  Oi])])lying  St.  24-15,  and  holding  that 
(111!  heir  cannot  bi'ing  lui  action  in  llic  al)Hcnce 
of  fraud,  collnsion,  or  danger  of  irrejiarable 
loMH);  IJohinson  r.  Swift,  3  Vt.  377. 

87.  A  liihiniia. —  Cannon  r.  Copoland,  43 
Ala.  201. 

ArkanHUS. —  MrOuiro  v.  Ramsey,  0  Ark. 
518. 

/i)ii:a, —  I'Vedcrick  t'.  ('or)p('r,  .'!   lowii  171. 
1  lOuiMana. —  Rnvaf{(!   v.    W'illiiMMH,    l.T  La. 
Ann.  250. 

MtHHiHHippi. —  Dilwoi  lli  r.  Mayflold,  30  Miss. 
-10. 
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Isleio  York. —  Haas  v.  Craighead,  19  Hun 
396,  applying  Code,  §§  447,  452. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  748. 

88.  New  Orleans  v.  Gauthreaux,  32  La. 
Ann.  1126;  Gridley  v.  Conner,  2  La.  Ann.  87; 
Davis  V.  Grove,  2  Rob.  {N.  Y.)  134,  27  How. 
Pr.  70;  Duden  v.  Maloy,  37  Fed.  98;  Hoxie 
V.  Carr,  12  Fed.  Cas.  No.  6,802,  1  Sumn.  173 ; 
Escott  V.  Gray,  47  L.  J.  C.  P.  606,  39  L.  T. 
Rep.  N.  S.  121. 

89.  mite  V.  White,  169  Mass.  52,  47  N.  E. 
49'9;  Washburn  v.  Goodman,  17  Pick.  (Mass.) 
519;  Jacobson  v.  Landolt,  73  Wis.  142,  40 
N.  W.  636,  9  Am.  St.  Rep.  767  (the  creditor 
claimed  a  lien)  ;  Newton  v.  Donan,  3  Grant 
Ch.  (U.  C.)  353. 

90.  Grossini  v.  Perazzo,  66  Cal.  545,  6  Pac. 
450;  Bell  V.  Miller,  11  Ohio  Dec.  (Reprint) 
163,  25  Cine.  L.  Bui.  120  (where  unsecured 
creditors  of  a  partnership  were  allowed  to 
come  in  and  contest  the  validity  of  prefer- 
ences given  to  other  creditors)  ;  Updike  v. 
Doyle,  7  R.  I.  440. 

91.  Minnesota. —  Palmer  v.  Tyler,  15  IMinn. 
106. 

'Neio  nampshire. —  Penniman  t\  Jones,  58 
N.  II.  447. 

jVeic  Jcr.tcy. —  Schlichcr  r.  Vogel,  61  N.  J. 
Eq.  158,  47 'Atl.  AAS  \(ifjirnied  in  05  N.  .1. 
Eq.  404,  54  Atl.  1125],  59  N.  J.  Eq.  351,  46 
Atl.  726. 

New  York. —  .Tcnninga  v.  Whitkunore,  2 
Thonips.  &  (!.  377;  Webb  r.  Hctiou,  3  Hoh. 
625;  ■\\'!\do  r.  Rnslicr.  -1  Bohw.  537. 

WaNlii'iKilon. —  ('ajiecci  Alladio.  8  Wasli. 
637,  36  pile.  692. 

92.  Lyiicli  V.  Fo]cy,  32  Colo.  110,  7(!  Puc. 
370;  Minide  v.  Rodes,  4  Dana  (Ky.)  M4; 
I'lsbbMch  r.  Slonnker.  1  Pa.  Dist.  32. 

93.  Ilntniilnvvs  v.  MattbcwH,  11  111.  471; 
Hansen  r.  Mori-iH,  87  Towa  303.  54  N.  W. 
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it  is  not  an  available  remedy  in  such  suits  unless  it  is  allowed  by  statute,  and  as  a 
rule  it  is  not  so  allowed.^' 

b.  Injunction.  In  the  absence  of  legislation  authorizing  an  injunction,''^  it 
cannot  be  claimed  as  a  matter  of  right  upon  the  dissolution  of  the  partnership, 
where  the  rights  of  the  parties  can  be  fully  protected  without  it.^''  It  will  be 
refused  as  a  rule  when  the  existence  of  a  partnership  is  denied,''^  or  when  the 
answer  denies  all  the  equities  of  the  bill.^^  On  the  other  hand  it  will  be  granted 
to  restrain  a  partner  from  misapplying  firm  property,  especially  if  he  is  insolvent,^^ 
from  subjecting  his  copartners  to  new  obligations,^  from  wrongfully  excluding  any 
of  them  from  proper  participation  in  winding  up  the  affairs  of  the  firm,^  or  from 


223;  Curry  v.  Allen,  55  Iowa  318,  7  N.  W. 
635;  Goble  v.  Howard,  12  Ohio  St.  165. 

94.  Blanchard  v.  Luce,  19  La.  Ann.  46  (a 
sequestration  is  the  proper  remedy  in  this 
state)  ;  Barrow  v.  McDonald,  12  La.  Ann. 
110;  Johnson  y.  Short,  2  La.  Ann.  277; 
Brinegar  v.  Griffin,  2  La.  Ann.  154;  Ketchum 
.v.  Ketchum,  1  Abb.  Pr.  N.  S.  (N.  Y.)  157 
[affirmed  in  46  Barb.  43]. 

95.  Guyton  v.  Flack,  7  Md.  398. 

96.  Moies  v.  O'Neill,  23  N.  J.  Eq.  207; 
Petit  V.  Chevelier,  13  N.  J.  Eq.  181;  Van 
Kuren  i-.  Trenton  Locomotive,  etc.,  Mfg.  Co., 
13  N.  J.  Eq.  302;  Dunham  v.  Jarvis,  8  Barb. 
{N.  Y.)  88,  2  Edm.  Sel.  Cas.  145;  Walker  v. 
Trott,  4  Edw.  (N.  Y.)  38;  Ellis  v.  Com- 
mander, 1  Strobh.  Eq.  (S.  C.)  188;  Morison 
V.  Moat,  16  Jur.  321,  21  L.  J.  Ch.  248  [af- 
firming 9  Hare  241,  15  Jur.  787,  20  L.  J.  Ch. 
513,  41  Eng.  Ch.  241,  68  Eng.  Eeprint  492]  ; 
Littlewood  v.  Caldwell,  11  Price  97,  25  Rev. 
Eep.  711;  Cofton  v.  Horner,  5  Price  537; 
Lawson  v.  Morgan,  1  Price  303;  Webster  v. 
Webster,  3  Swanst.  492,  19  Rev.  Rep.  258, 
36  Eng.  Reprint  949;  Glassington  v.  Thwaites, 
1  L.  J.  Ch.  O.  S.  113,  1  Sim.  &  St.  124,  24 
Rev.  Rep.  153,  1  Eng.  Ch.  124,  57  Eng.  Re- 
print 50.  In  an  action  between  partners  for 
an  accounting,  no  dissolution  being  asked,  an 
injunction  pending  the  action  restraining  de- 
fendant from  doing  that  which  the  partner- 
ship agreement  gave  it  the  right  to  do  was 
unauthorized,  in  the  absence  of  a  showing 
that  defendant,  unless  restrained,  would  do 
some  act  during  the  pendency  of  the  action 
which  would  produce  injury  to  plaintiffs,  or 
that  it  had  threatened  to  do  some  act  in 
violation  of  plaintiffs'  rights.  Greenwald  V. 
Gotham- Attucks  Music  Co.,  118  N.  Y.  App. 
Div.  29,  103  K  Y.  Suppl.  123. 

97.  McMahon  v.  O'Donnell,  20  N.  J.  Eq. 
306;  Goulding  v.  Bain,  4  Sandf.  (N.  Y.)  716; 
Popper  r.  Scheider,  7  Abb.  Pr.  N.  S.  (N.  Y.) 
56,  38  How.  Pr.  34;  Baxter  v.  Buchanan,  3 
Brewst,  (Pa.)  435. 

98.  Gusdorff  v.  Schlessner,  85  Md.  360,  37 
Atl.  170  (defendant  partner  cannot  be  en- 
joined from  withdrawing  his  individual  de- 
posits from  banks,  where  it  is  not  shown  that 
he  is  insolvent)  ;  Quinlivan  v.  English,  44  Mo. 
46  (where  articles  of  partnership  provide 
that,  in  case  of  the  dissolution  of  the  partner- 
ship by  the  death  or  withdrawal  of  any  of 
the  partners,  a  general  account  shall  be  taken, 
and  prescribe  the  manner  in  which  the  con- 
cern shall  be  settled  and  its  assets  distributed, 
an  injunction  will  not  lie,  at  the  instance  of 


the  outgoing  partners  against  the  remaining 
partner,  until  the  latter  has  had  an  oppor- 
tunity of  closing  up  the  concern  under  the 
articles  of  partnership)  ;  Hollister  v.  Barkley, 
9  N.  H.  230;  Fielding  v.  Lucas,  87  N.  Y.  197 
[affirming  22  Hun  22,  60  How.  Pr.  134] ; 
Wickes  V.  Hatch,  103  N.  Y.  App.  Div.  426,  92 
N.  Y.  Suppl.  1017;  Donnelly  v.  Morris,  59 
N.  Y.  Super.  Ct.  557,  13  N.  Y.  Suppl.  427; 
White  V.  Jones,  1  Rob.  (N.  Y.)  321,  1  Abb.  Pr. 
N.  S.  328;  Green  v.  Tuchner,  39  Misc.  (N.  Y.) 
154,  79  N.  Y.  Suppl.  143;  Philipp  v.  Von 
Raven,  26  Misc.  (N.  Y.)  552,  57  N.  Y.  Suppl. 
701,  applying  Code  Civ.  Proe.  §  1947. 

99.  loiva. —  Fletcher  v.  Vandusen,  52  Iowa 
448,  3  N.  W.  488. 

Maryland. —  Drury  v.  Roberts,  2  Md.  Ch. 
157. 

New  Jersey. —  McCabe  v.  Sinclair,  66  N.  J. 
Eq.  24,  58  Atl.  412;  Large  v.  Ditmars,  27 
N.  J.  Eq.  283;  Randall  v.  Morrell,  17  N.  J. 
Eq.  343. 

NeiD  York. —  Davis  v.  Grove,  2  Rob.  134, 
27  How.  Pr.  70;  Haggerty  v.  Granger,  15 
How.  Pr.  243. 

North  Carolina. —  Taylor  v.  Russell,  119 
N.  C.  30,  25  S.  E.  710. 

United  States. —  Gaddie  v.  Mann,  147  Fed. 
960  [reversed  on  other  grounds  in  158  Fed. 
42]. 

England. —  Francis  v.  Spittle,  9  L.  J.  Ch. 
230;  Lawson  v.  Morgan,  1  Price  303;  Hartz 
V.  Schrader,  8  Ves.  Jr.  317,  7  Rev.  Rep.  55, 
32  Eng.  Reprint  376. 

Canada. —  Thibodo  V.  Seobell,  5  Can.  L.  J. 
117;  Watt  V.  Foster,  4  Grant  Ch.  (U.  C.) 
543;  Wilson  v.  Richardson,  2  Grant  Ch. 
(U.  C.)  449. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  755,  756. 

On  appointment  of  receiver. —  Where  the 
court  enters  a  decree  rescinding  a  contract  of 
partnership  and  appoints  a  receiver,  an  in- 
junction follows  as  a  matter  of  course.  Jones 
V.  Weir,  217  Pa.  St.  321,  66  Atl.  550. 

1.  Joselove  v.  Bohrman,  119  Ga.  204,  45 
S.  E.  982;  J.  V.  S.,  [1894]  3  Ch.  72,  63  L.  J. 
Ch.  615,  8  Reports  436,  70  L.  T.  Rep.  N.  S. 
757,  42  Wkly.  Rep.  617. 

2.  New  Jersey. —  Sutro  v.  Wagner,  23  N.  J. 
Eq.  388  [affirmed  in  24  N.  J.  Eq.  589]  ;  Wol- 
bert  V.  Harris,  7  N.  J.  Eq.  605. 

New  York. —  McCracken  v.  Ware,  3  Sandf. 
688,  Code  Rep.  N.  S.  215,  when  one  partner 
enjoins  his  copa'-tner  from  disposing  of  firm 
proceeds  the  latter  is  entitled  to  a  like  in- 
junction against  the  former. 
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doing  any  act  that  will  cause  irreparable  injury  to  firm  property  or  to  his 
copartner.^ 

c.  Reeeivers  —  (i)  The  Appointment  of.  In  a  suit  for  partnership  dissolu- 
tion and  settlement,  a  court  of  equity  has  ample  power  to  appoint  a  receiver,*  but 
the  application  for  such  appointment  is  addressed  to  the  discretion  of  the  court.'' 


South  Carolina. —  Ellis  v.  Commander,  1 
Strouh.  Eq.  188,  an  injunction  will  be  granted 
where  a  jjartner  is  violating  his  duty  as  a 
partner,  or  breaking  his  contract. 

Wisconsin. — Zimmerman  v.  Chambers,  79 
Wis.  20,  47  N.  W.  947,  where  a  partner  is 
fraudulently  in  possession  of  a  firm  chattel, 
he  may  be  enjoined  from  disposing  of  or  en- 
cumbering his  interest  therein. 

United  States. —  Caddie  v.  Mann,  147  Fed. 
960  {reversed  on  other  grounds  in  158  Fed. 
42]. 

England.— Hall  v.  Hall,  12  Beav.  414,  50 
Eng.  Eeprint  1119;  Greatrex  v.  Greatrex,  1 
Be  G.  &  Sm.  692,  11  Jur.  1052,  63  Eng.  Re- 
print 1254  (injunction  may  be  granted 
against  a  partner's  removal  of  the  firm  books 
from  the  partnership  place  of  business)  ; 
Blachford  v.  Hawkins,  1  L.  J.  Ch.  0.  S.  141. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  755,  756. 

3.  Neio  Jersey. —  Wagoner  v.  Warne,  (Ch. 
1888)  14  Atl.  215. 

New  York. —  Coe  v.  Davidge,  6  N.  Y.  St. 
93;  Mitchell  v.  Stewart,  3  Abb.  Pr.  N.  S. 
250. 

Pennsylvania. —  Sloan  v.  Moore,  37  Pa.  St. 
217;  Slobig's  Appeal,  2  Pa.  Cas.  365,  5  Atl. 
670;  Koehler  v.  Roshi,  28  Leg.  Int.  373. 

West  Virginia. —  Ballard  v.  Callison,  4 
W.  Va.  326. 

United  States. —  Wilkinson  v.  Tilden,  9  Fed. 
683. 

England. —  Marshall  v.  Watson,  25  Beav. 
501,  53  Eng.  Reprint  728;  Anderson  v.  Wal- 
lace, 2  Molloy  540;  Elliot  v.  Brown,  3  Swanst. 
492,  36  Eng.  Reprint  948,  where  the  surviv- 
ing partner  against  whom  the  injunction  was 
granted  liad  been  guilty  of  breaches  of  trust 
with  respect  to  firm  assets. 

Canada. —  Bourdon  v.  Dinelle,  5  Quebec  Pr. 
240. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  755,  756. 

4.  Gridley  v.  Conner,  2  La.  Ann.  87;  Cox 
V.  Volkert,  80  Mo.  505;  Nolan  v.  Nolan,  8 
Lack.  Leg.  N.  (Pa.)  291;  Spencer  v.  Emery, 
8  Lack.  Leg.  N.  (Pa.)  278;  Shulte  v.  Holi'- 
nian,  18  Tex.  678;  Webb  v.  Allen,  15  Tex.  Civ. 
App.  605,  40  S.  W.  342,  a])i)lying  Rev.  St. 

(1895)  arts.  1177,  14(i5,  which  prohibit  the 
n ppoini iricnt  of  a  rcceiviir  before  a  ix'tilion  in 
till'  Huif  iH  filed  in  tli(!  clerk  of  court's  oHice. 
Tlie  e(|uitiil)l<\  jurisdiction  whicli  courts  exer- 
ciHc  over  jiarliicrHliipH  in  a  necensary  out- 
growth of  tlic  jiirlHclictioii  over  accoiiuting, 
Mild  Ui<-  I'ciiicdicH  of  (liHHoliition  and  rcccivcr- 
Hliij)  are  iticidenlH  nec<!HHni'y  to  (liuil  and  com- 
plete relief.  WiiIhIi  v.  St.  Paul  Sclinol  Ii'ur- 
uKiire  Co.,  (10  Minn.  3!)7,  (i2  N.  W.  3S3.  And 
Hce  the  ciiHCH  cilcd  in  tlie  iiod'H  following.  Se(t 
mIho  Hupra,  V,  C,  2,  «;  VIII,  It,  1;  VIII,  I.. 
1,  f. 
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5.  Alabama. —  Gillett  v.  Higgins,  142  Ala. 
444,  38  So.  664. 

California. —  Silveira  v.  Reese,  (1903)  71 
Pae.  515. 

Louisiana. —  McNair  v.  Gourrier,  40  La. 
Ann.  353,  4  So.  310;  Pratt  v.  McHatton,  11 
La.  Ann.  260.  Where  plaintiff  asked  for  the 
appointment  of  a  receiver  for  a  business  part- 
nership which  was  engaged  in  a  large  and 
prosperous  business,  and  the  necessity  for  the 
appointment  of  a  receiver  was  not  apparent, 
and  the  rights  of  the  parties  were  not  threat- 
ened with  loss,  a  judgment  refusing  to  ap- 
point a  receiver  was  authorized.  Meyer  v. 
Meyer,  116  La.  456,  40  So.  794. 

New  Jersey. — Rhodes  v.  Wilson,  (Ch.  1890) 
19  Atl.  732  (where  a  receiver  was  not  ap- 
pointed, because  the  partner  in  possession  was 
responsible  and  the  assets  inadequate  to  bear 
the  expemse  of  a  receiver )  ;  Wilson  v.  Fitcher, 
11  N.  J.  Eq.  71  (denied  unless  defendant 
partner  had  been  guilty  of  breach  of  partner- 
ship duty)  ;  Birdsall  v.  Colie,  10  N.  J.  Eq. 
63  (not  necessary  to  protect  the  interests  of 
the  parties ) . 

New  York. —  Dunham  v.  Jarvis,  8  Barb.  88, 
2  Edm.  Sel.  Cas.  145  (if  a  receiver  is  not 
necessary  for  the  protection  of  property  rights 
he  will  not  be  appointed)  ;  Pratt  v.  Under- 
wood, 4  N.  Y.  Civ.  Proc.  167  (where  a  re- 
ceiver appointed  in  another  jurisdiction  was 
appointed  in  New  York,  upon  giving  a  bond 
for  the  discharge  of  his  duties  there)  ;  Gar- 
retson  v.  Weaver,  3  Edw.  385.  In  an  action 
between  partners  for  an  accounting  and  re- 
covery of  the  amount  due  them,  no  claim 
being  made  that  defendant  was  not  respon- 
sible or  able  to  respond  to  any  judgment 
which  plaintiffs  might  recover,  and  no  disso- 
lution of  the  partnership  being  asked,  the  ap- 
pointment of  a  receiver  pending  the  action  to 
take  charge  of  the  partnership  property  was 
unauthorized.  Greenwald  v.  Gotham-Attucks 
Music  Co.,  118  N.  Y.  App.  Div.  29,  103  N.  Y. 
Suppl.  123.  See  also  Sarasohn  v.  Kamaiky, 
110  N.  Y.  App.  Div.  713,  97  N.  Y.  Suppl. 
529 ;  Bimberg  v.  Wagenhals,  53  Misc.  13,  102. 
N.  Y.  Suppl.  925. 

Texas. —  The  court,  on  an  application  by  a 
partner  for  the  a])pointment  of  a  receiver  of 
the  ])artnorstiip  assets,  is  not  reipiired  to  pass 
on  the  question  of  the  rights  between  the 
])arties,  tlie  object  being  to  protect  the  assets, 
for  the  beiiolit  of  those  to  whom  it  will  ap- 
pear that  tliey  belong,  but  a  receiver  will  not 
1)0  appointed  unless  the  partner  a]iplying 
ther<>for  is  entitled  to  a  dissolution  of  the 
|)Mrtn<'rship.  Ivisclio  v.  Rische,  ((^iv.  App. 
1907)  101  S.  W.  H-ID. 

Eii<ilnnd.—  V\m  r.  Roncoroni,  |18921  1  Cli. 
033,  in  \j.  .1.  Ch.  218,  (16  L.  T.  Kep.  N.  S.  255, 
40  Wkly.  Rep.  297;  Ti])])ott8  v.  Pliillii)s,  1 
Wkly.  Re]).  103. 
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As  the  appointment  results  in  transferring  to  an  officer  of  the  court  tlie  control 
of  tlie  lirni's  affairs,  and  in  preventing  all  other  persons  from  taking  part  in  their 
management,  the  court  is  never  anxious  to  exercise  this  power,®  especially  if  the 
partners  have  once  agreed  as  to  the  manner  in  which  the  partnership  shall  be 
settled.''  Accordingly  a  receiver  will  not  be  appointed,  when  the  existence  of  the 
partnership  alleged  in  the  petition  or  bill  is  denied,  unless  the  court  is  satisfied 
that  there  is  a  partnership,  or  the  funds  are  in  danger,^  or  the  affairs  in  question 
are  not  involved  in  the  partnership  settlement,^  nor  without  notice  to  the  other 
partners,'"  nor  to  take  possession  of  firm  assets  in  a  foreign  jurisdiction.'^  But  if 
all  the  partners  are  living  the  court  will  appoint  a  receiver  if  they  concur  in  asking 
for  oue/^  or  if  they  seriously  disagree  concerning  the  management  of  affairs  during 


See  38  Cent.  Dig.  tit.  "  Partnership,"  §  759 

et  seq. 

6.  Iowa. —  Loomis  v.  McKenzie,  31  Iowa 
425. 

Michigan. —  Moray  v.  Grant,  48  Mich.  326, 
12  N.  W.  202. 

New  Jersey. —  Hard  v.  Klaus,  9  N.  J.  L. 
370;  Moies  V.  O'Neill,  23  N.  J.  Eq.  207;  Cox 
V.  Peters,  13  N.  J.  Eq.  39;  Birdsall  v.  Colie, 
10  N.  J.  Eq.  63. 

yeiv  York. —  Buchanan  v.  Comstock,  57 
Barb.  508. 

Texas. —  Webb  V.  Allen,  15  Tex.  Civ.  App. 
605,  40  S.  W.  342. 

^Vashington. —  Wales  V.  Dennis,  9  Wash. 
308,  37  Pac.  450. 

United  States. —  Cary  Bros.  v.  Dalhoff 
Constr.  Co.,  126  Fed.  583;  Devereux  v.  Flem- 
ing, 47  Fed.  177. 

England. — Oliver  v.  Hamilton,  2  Anstr.  453, 
3  Rev.  Rep.  611;  Baxter  v.  West,  28  L.  J.  Ch. 
169;  Waters  v.  Taylor,  2  Ves.  &  B.  299,  13 
Rev.  Rep.  91,  35  Eng.  Reprint  333,  15  Ves. 
Jr.  10,  33  Eng.  Reprint  658;  Carlen  v.  Drury, 
1  Ves.  &  B.  154,  12  Rev.  Rep.  203,  35  Eng. 
Reprint  61. 

Canada. —  Burden  v.  Howard,  2  N.  Brunsw. 
Eq.  461. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  757 
et  seq. 

7.  Indiana. —  Bufkin  v.  Boyce,  104  Ind.  53, 
57,  3  N.  E.  615,  where  it  is  said:  "From 
the  whole  record,  the  case  seems  to  be  this : 
The  partnership  having  come  to  an  end,  the 
plaintiff  was  unwilling  to  take  tlie  responsi- 
bility of  settling  the  business  of  the  firm 
himself.  Without  showing  any  sufficient 
cause  for  it,  he  distrusted  the  defendant.  He 
desired,  therefore,  to  impose  the  burden  of 
administering  its  affairs  on  the  court." 

Maryland. —  Heflebower  v.  Buck,  64  Md.  15, 
20  Atl.  991 ;  Drury  v.  Roberts,  2  Md.  Ch.  157, 
where  the  parties  had  delegated  mutual  and 
common  right  to  one  of  the  partners,  and  a 
motion  for  a  receiver  was  denied. 

Michigan. — Simon  V.  Schloss,  48  Mich.  233, 
12  N.  W.  196. 

New  Jersey. —  Parkhurst  v.  Muir,  7  N.  J. 
Eq.  307. 

Neio  York. —  Meyer  v.  Reimers,  49  N.  Y. 
App.  Div.  638,  63  N.  Y.  Suppl.  1112  [affirm- 
ing 30  Misc.  307,  63  N.  Y.  Suppl.  681]  ;  Rice 
V.  Buggot,  4  Silv.  Sup.  383,  7  N.  Y.  Suppl. 
518;  MacDonald  v.  Trojan  Button-Fastener 
Co.,  10  N.  Y.  Suppl.  91, 


England. —  Law  v.  Garrett,  8  Ch.  D.  26,  38 
L.  T.  Rep.  N.  S.  3,  26  Wkly.  Rep.  426. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  759. 

8.  Alabama. —  Irwin  v.  Everson,  95  Ala.  64, 
10  So.  320. 

California. —  Williamson  v.  Monroe,  3  Cal. 
383. 

Illinois. —  Leeds  v.  Townsend,  74  111.  App. 
444. 

Iowa. —  Hobart  v.  Ballard,  31  Iowa  521. 

New  Yor/o.— Kirkwood  v.  Smith,  64  N.  Y. 
App.  Div.  615,  72  N.  Y.  Suppl.  291;  Day  v. 
Dow,  46  N.  Y.  App.  Div.  148,  61  N.  Y.  Suppl. 
793;  Colliding  v.  Bain,  4  Sandf.  716;  Bimberg 
V.  Wagenhals,  53  Misc.  13,  102  N.  Y.  Suppl. 
925;  McCarty  v.  Stanwix,  16  Misc.  132,  38 
N.  Y.  Suppl.  820. 

Pennsylvania. —  Baxter  v.  Buchanan,  3 
Brewst.  435;  McGlensey  v.  Cox,  1  Phila.  387. 

West  Virginia. —  Wood  v.  Wood,  50  W.  Va. 
570,  40  S.  E.  416. 

United  States. — Rowland  v.  Auto  Car  Co., 
133  Fed.  835. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  757 
et  seq. 

But  where  the  court  is  satisfied  of  the 
existence  of  a  partnership,  it  will  appoint  a 
receiver  on  the  application  of  one  of  the 
partners,  notwithstanding  a  denial  of  the 
existence  of  the  partnership  is  made  by  the 
copartner.  Risehe  v.  Rische,  (Tex.  Civ.  App. 
1907)  101  S.  W.  849. 

9.  Gomez  v.  Higgins,  130  Ala.  493,  30  So. 
417;  Jordan  V.  Jordan,  121  Ala.  419,  25 
So.  855;  Lowther  v.  Lowther,  105  N.  Y. 
App.  Div.  638,  94  N.  Y.  Suppl.  159;  Meyer 
■V.  Reimers,  30  Misc.  (N.  Y.)  307,  63  N.  Y. 
Suppl.  681  [affirmed  in  49  N.  Y.  App.  Div. 
638,  63  N.  Y.  Suppl.  1112]. 

10.  Larson  v.  West,  110  111.  App.  150; 
Martin  v.  Blanchin,  16  La.  Ann.  237;  Al- 
ford  V.  Berkele,  29  Hun  (N.  Y.)  633,  apply- 
ing Code  Civ.  Proc.  §  1947,  which  authorizes 
the  appointment  of  a  receiver  without  notice 
to  a  non-resident  partner. 

11.  Harvey  v.  Varney,  104  Mass.  436. 

12.  loica. —  Saylor  v.  Mockbie,  9  loAva  209. 
Louisiana. —  Fitzner   v.  Noullet,    114  La. 

167,  38  So.  94;  Newman  v.  Schminke,  50 
La.  Ann.  516,  23  So.  714. 

Tennessee. —  Todd  v.  Rich,  2  Tenn.  Ch.  107, 
holding  that  one  of  the  partners  may  be 
appointed  in  such  eases,  if  the  interests  of 
creditors  are  not  endangered  thereby. 

England. —  Taylor  v.  Neute,  39  Ch.  D.  538, 
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the  period  of  settlement/*  or  in  case  of  serious  breach  of  agreement  as  to  the  use 
and  disposition  of  firm  assets/*  or  of  other  misconduct  Ijy  the  partners  againtst 
whom  the  i-eceivership  is  sought  which  threatens  a  waste  of  the  assets/^  or  in  case 


57  L.  J.  Ch.  1044,  60  L.  T.  Rep.  N.  S.  179, 
37  Wkly.  Rep.  190. 

Canada. —  Mitchell  v.  Lister,  21  Ont.  22. 

See  38  Cent.  Dig.  tit.  "  Partnership," 
§  757  et  seq. 

13.  Alabama. —  Gillott  v.  Higgins,  142  Ala. 
444,  38  So.  604. 

Florida.— XWqu  v.  Hawley,  6  Fla.  142,  63 
Am.  Dec.  198. 

Georgia. —  Bennett  v.  Smith,  108  Ga.  466, 
34  S.  E.  156;  Taylor  v.  Bliley,  86  Ga.  154, 
12  S.  E.  210;  Dunn  v.  McNaught,  38  Ga. 
179;  Terrell  v.  Goddard,  18  Ga.  664. 

Indiana. —  Pressley  v.  Lamb,  105  Ind.  171, 
4  N.  E.  682. 

/owa.— Taylor  v.  Welles,  113  Iowa  326,  85 
N.  W.  30;  Anderson  v.  Powell,  44  Iowa 
20. 

Kentucky. —  Story  v.  Moon,  3  Dana  331. 

Maryland. —  Whitman  v.  Robinson,  21  Md. 
30;  Speights  v.  Peters,  9  Gill  472. 

Michigan. —  Kirby  v.  IngersoU,  1  Dougl. 
477. 

Missouri. —  Martin  v.  Hurley,  84  Mo.  App. 
670. 

^'e6^-asfc«.— Yeith  v.  Ress,  60  Nebr.  52,  82 
N.  W.  116. 

Neio  Jersey. —  Birdsall  v.  Colie,  10  N.  J. 
Eq.  63. 

New  York. —  McEIvey  v.  Lewis,  76  N.  Y. 
373;  Witherbee  v.  Witherbee,  17  N.  Y.  App. 
Div.  181,  45  N.  Y.  Suppl.  297;  Wilcox  v. 
Pratt,  52  Hun  340,  5  N.  Y.  Suppl.  361  [af- 
firmed in  125  N.  Y.  688,  25  N.  E.  1091]; 
Brush  V.  Jay,  50  Hun  446,  3  N.  Y.  Suppl. 
332;  Davis  v.  Grove,  2  Rob.  134,  27  How.  Pr. 
70;  Bernheimer  v.  Schniid,  30  Misc.  456,  73 
N.  Y.  Suppl.  767  [affirmed  in  71  N.  Y.  App. 
Div.  244,  75  N.  Y.  Suppl.  899];  Coe  v. 
Davidge,  6  N.  Y.  St.  93;  Van  Rensselaer 
V.  Emery,  9  How.  Pv.  135;  Marten  v.  Van 
Schaick,  4  Paige  479;  Law  v.  Ford,  2  Paige 
310. 

North  Carolina. —  Richards  v.  Baurman,  65 
N.  C.  162. 

Oregon. — ^Fleming  v.  Carson,  37  Oreg.  252, 
62  Pac.  374. 

Pennsylvania. —  Fox  v.  Curtis,  176  Pa.  St. 
52,  34  Atl.  952;  Sloan  v.  Moore,  37  Pa.  St. 
217;  Gowan  v.  JefTries,  2  A.shm.  296. 

Texas. — Watson  r.  McKinnon,  73  Tox.  210, 
11  S.  W.  197;  Rischo  v.  Rischc,  (Civ.  App. 
1907)  101  S.  W.  849.  A  partner  applying 
for  a  roccivcr  of  the  ])artn('rsliip  aa.scls,  who 
shows  lliat  }i<!  has  hoen  wrongfully  excluded 
from  participation  in  tho  management  of  the 
properly,  is  cnlitled  to  a  reeoiver,  without 
jiroviiig  tho  insolvency  of  the*  cojiartnor. 
HiHclio  V.  Rische,  supra.  Under  Rev.  St. 
(IH95)  art.  14(!5,  authorizing  the  appoint- 
ment of  a  receiv<ir  in  an  action  l)etw<M>n  part- 
nerH  on  tliii  n|)|)lieatiou  of  a  partner,  otc, 
luid  nrticlc  M!)2,  ju'oviding  tluit  nolhing 
hIimII  |)i-eveiil.  a  tiieiiilM'i-  of  a  ])»Tl,iierHliip 
from    IkivImj'  m    ri'ceiver   ii  |i|>oiiil.<'il  winMKWer 
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a  cause  of  action  arises  between  the  copart- 
ners, a  partner  applying  for  the  appoint- 
ment of  a  receiver  of  the  partnership  prop- 
erty need  not  prove  that  the  property  is 
in  danger  of  being  lost,  but  is  entitled 
to  the  appointment  of  a  receiver  on  showing 
that  he  has  been  wrongfully  excluded  from 
the  management  of  the  partnership  aflairs. 
Rische  v.  Rische,  supra. 

Virginia. —  Jordan  v.  Miller,  75  Va.  442. 

Washington. —  Whipple  v.  Lee,  46  Wash. 
266,  89  Pac.  712. 

West  Vi/rginia. —  McMahon  v.  MoClernan, 
10  W.  Va.  419. 

England. —  Smith  v.  Jeyes,  4  Beav.  503,  49 
.  Eng.  Reprint  433 ;  Davis  v.  Amer,  3  Drew. 
64,  61  Eng.  Reprint  826;  Jeflerys  v.  Smith, 
1  Jac.  &  W.  298,  21  Rev.  Rep.  175,  37  Eng. 
Reprint  389;  Katsch  v.  Schenck,  13  Jur. 
668,  18  L.  J.  Ch.  386;  Wilson  v.  Green- 
wood, 1  Swanst.  471,  36  Eng.  Reprint  469, 
1  Wils.  Ch.  223,  18  Rev.  Rep.  118,  37  Eng. 
Reprint  97. 

Canada. —  McLaren  v.  Whiting,  16  Ont.  Pr. 
552. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  757  et  seq. 

14.  Florida.— West  v.  Chasten,  12  Fla.  315. 
Maryland. —  Haight  Burr,  19  Md.  130. 
New  Jersey. —  Sutro  v.  Wagner,  23  N.  J. 

Eq.  388  [affirmed  in  24  N.  J.  Eq.  589];  VV'ol- 
bert  V.  Harris,  7  N.  J.  Eq.  605;  Heathcot 
V.  Ravenscroft,  6  N.  J.  Eq.  113. 

Pennsylvania. —  Sloan  v.  Moore,  37  Pa.  St. 
217. 

Washington. —  Redding  v.  Anderson,  37 
Wash.  209,  79  Pac.  628. 

United  States. —  Einstein  v.  Schnebly,  89 
Fed.  540. 

England. —  Blakeney  v.  Dufaur,  15  Beav. 
40,  51  Eng.  Reprint  451;  Hale  v.  Hale,  4 
Beav.  369;  Lawson  v,  Morgan,  1  Price  303; 
Harding  v.  Glover,  18  Ves.  Jr.  281,  34  Eng. 
Reprint  323. 

Canada. —  Steele  i;.  Grossmith,  19  Grant 
Ch.  (U.  C.)  141;  Doupe  r.  Stewart,  13  Grant 
Ch.  (U.  C.)  637;  Prentiss  v.  Brennan,  1 
Grant  Ch.  (U.  C.)  371. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  757  et  seq. 

15.  A  laham a. —  Brooke  v.  Tucker,  (1907) 
43  So.  141,  holding  that  where  a  bill  in  an 
action  by  a  partner  for  a  reference  to  state 
an  accoiint  and  for  the  appointment  of  a 
receiver  alleged  that  defendant  ])artner  was 
insolvent,  and  that  he  had  collected  money 
<luo  tho  firm,  which  ho  had  api)roprinted  to 
his  own  uso  without  'making  any  entry  on 
tho  partnerHhi]>  books  and  without  acquaint- 
ing <'()ni|)lMinant  |)artner  of  the  facts,  it  was 
Bullicient,  when  suiii)ort.ed  by  jiroof,  to  war- 
rant a  decroo  for  dissolution  and  tho  fXp- 
pointiuuMit  of  a  r(>ceiver. 

(UUifoniiiK—  li'iHiOier  Tuolumne  County 
Sm|ht.  et.,  98  Cal.  (17,  32  Pae.  875. 
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of  insanity.'^  When  a  partnership  has  been  dissolved  by  the  death  of  a  partner 
and  tlie  surviving  partner  is  settling  its  affairs,  a  receiver  will  not  be  appointed, 
against  his  opposition,  unless  there  is  clear  evidence  of  niisinanagenient  or  improper 
conduct  on  his  part,  or  that  by  reason  of  his  insolvency  or  other  circumstances 
the  rights  of  the  deceased  partner's  estate  are  endangered.'^  If  both  partners  are 
dead,  however,  a  receiver  will  be  appointed."^  The  creditors  of  a  firm,  or  of  a 
partner,  are  rarely  entitled  to  have  a  receiver  of  firm  property  appointed,'* 
except  in  cases  where  such  appointment  is  necessary  to  save  the  property  from 
being  squandered  or  to  enforce  their  lien  thereon.^" 


Georgia. —  Joselove  v.  Bolirman,  119  Ga. 
204,  45  S.  E.  982. 

Indiana. —  Fink  v.  Montgomery,  162  Ind. 
424,  C8  N.  E.  1010;  Barnes  v.  Jones,  91  Ind. 
161. 

Maryland. —  Katz  v.  Brewington,  71  Md. 
79,  20  Atl.  139;  Shannon  v.  Wright,  60  Md. 
520;  Speights  v.  Peters,  9  Gill  472;  Drury 
V.  Roberts,  2  Md.  Ch.  157;  Williamson  v. 
Wilson,  1  Bland  418. 

Nevada. —  Maynard  v.  Railey,  2  Nev. 
313. 

Neio  Jersey. —  Coddington  v.  Tappan,  26 
N.  J.  Eq.  141;  Randall  v.  Morrell,  17  N.  J. 
Eq.  343. 

New  York. —  Geortner  v.  Canajoharie,  2 
Barb.  625;  Haggerty  y.  Granger,  15  How.  Pr. 
243,  when  the  firm  becomes  insolvent,  any 
partner  may  apply  for  a  receiver. 

North  Carolina. —  Phillips  v.  Trezevant,  67 
N.  C.  370,  where  an  insolvent  partner  was 
appropriating  assets  to  his  own  use. 

Pennsylvania. —  Gowan  v.  Jefifries,  2  Ashm. 
296;  Dolphin  v.  Steell,  2  Lack.  Leg.  N.  111. 
See  also  Warren  v.  Stagner,  7  Wkly.  Notes 
Cas.  127. 

Texas. — •Rische  v.  Eische,  (Civ.  App.  1907) 
101  S.  W.  849. 

'Washington. —  Cole  i.  Price,  22  Wash.  18, 
60  Pac.  153. 

West  Virginia. —  Ballard  v.  Callison,  4 
W.  Va.  326. 

United  States. —  Gaddie  v.  Mann,  147  Fed. 
960  [reversed  on  other  grounds  in  158  Fed. 
42] ;  Watson  v.  Bettman,  88  Fed.  825. 

England. —  Smith  v.  Jeyes,  4  Beav.  503,  49 
Eng.  Reprint  433 ;  Butchart  v.  Dresser,  4 
De  G.  M.  &  G.  542,  53  Eng.  Ch.  424,  43  Eng. 
Reprint  619  [affirming  10  Hare  453,  1  Wkly. 
Rep.  178,  44  Eng.  Ch.  438,  68  Eng.  Reprint 
1004];  Freeland  v.  Stansfield,  2  Eq.  Rep.  118, 
1  Jur.  N.  S.  8,  23  L.  J.  Ch.  923,  2  Smale 
&  G.  479,  2  Wkly.  Rep.  575,  65  Eng.  Reprint 
490;  Ex  p.  Stoveld,  1  Glyn  &  J.  303;  Hoff- 
man v.  Duncan,  18  Jur.  69;  Collenridge  v. 
Cook,  1  Jur.  771;  Young  v.  Buckett,  51  L.  J. 
Ch.  504,  46  L.  T.  Rep.  N.  S.  266,  30  Wkly. 
Rep.  511 ;  Estwick  v.  Conningsby,  1  Vern.  Ch. 
118,  23  Eng.  Reprint  355. 

Canada. —  Cane  v.  Macdonald,  9  Brit.  Col. 
297;  Prentiss  v.  Brennan,  2  Grant  Ch. 
(U.  C.)  322. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  757  et  seq. 

On  rescission  of  a  contract  of  partnership 
for  fraud  the  court  will  appoint  a  receiver  to 
take  charge  of  the  partnership  effects.  Jonea 
V.  Weir,  217  Pa.  St.  321,  66  Atl.  550. 


Legal  title  in  defendant. —  The  fact  that 
defendant,  in  an  action  for  an  accounting 
of  a  partnership,  had  the  legal  title  to  the 
partnership  property,  was  no  obstacle  to  the 
appointment  of  a  receiver,  where  the  com- 
plainant partner  had  paid  money  into  the 
firm,  and  the  profits,  in  which  complainant 
had  an  interest,  had  been  converted  by  de- 
fendant to  his  own  use.  Brooke  v.  Tucker, 
(Ala.  1907)  43  So.  141. 

16.  Reynolds  v.  Austin,  4  Del.  Ch.  24. 

17.  California. — Painter  v.  Painter,  (1894) 
36  Pac.  865. 

Louisiana. —  Helme  v.  Littlejohn,  12  La. 
Ann.  298. 

Michigan. —  Comstock  v.  McDonald,  113 
Mich.  626,  71  N.  W.  1087. 

New  York.— Booth  v.  Smith,  79  Hun  384, 
'29  N.  Y.  Suppl.  790;  Dawson  V.  Parsons,  21 
N.  Y.  Suppl.  212  [affirming  20  N.  Y.  Suppl. 
65];  Brown  v.  Finch,  63  Hun  235,  17  N.  Y. 
Suppl.  805,  28  Abb.  N.  Cas.  36. 

North  Carolina. —  People's  Nat.  Bank  v. 
Hodgin,  129  N.  C.  247,  39  S.  E.  959. 

Pennsylvania. —  Holden  v.  McMakin,  1 
Pars.  Eq.  Cas.  270. 

Wisconsin. —  Jennings  v.  Chandler,  10  Wis. 
21. 

England. —  Madgwick  v.  Wimble,  6  Beav. 
495,  7  Jur.  661,  14  L.  J.  Ch.  387,  49  Eng. 
Reprint  917;  Eraser  v.  Kershaw,  2  Jur.  N.  S. 
880,  2  Kay  &  J.  496,  25  L.  J.  Ch.  445,  4 
Wkly.  Rep.  431,  69  Eng.  Reprint  878.  Pend- 
ing the  winding  up  of  the  business  of  a 
partnership,  which  had  become  dissolved  by 
the  death  of  one  of  the  partners,  it  is  a 
ground  for  appointing  a  receiver  and  man- 
ager, and  for  not  appointing  the  surviving 
partner  to  the  office,  that  the  latter  has, 
while  carrying  on  the  business  after  his  part- 
ner's death,  so  acted  as  to  diminish  the  value 
of  the  assets  by  transferring  to  a  new  busi- 
ness to  be  carried  on  by  himself  the  bene- 
fit of  the  custom  and  good-will  of  the  busi- 
ness. Young  V.  Buckett,  51  L.  J.  Ch.  504, 
46  L.  T.  Rep.  N.  S.  266,  30  Wkly.  Rep.  511. 

Canada. —  Bilton  v.  Blakely,  6  Grant  Ch. 
(U.  C.)  575. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  759  et  seq. 

18.  Philips  V.  Atkinson,  2  Bro.  Ch.  272, 
29  Eng.  Reprint  149. 

19.  Choppin  v.  Wilson,  27  La.  Ann.  444; 
Henry  v.  Henry,  10  Paige  (N.  Y.)  314;  Bell 
V.  Miller,  11  Ohio  Dec.  (Reprint)  163,  25 
Cine.  L.  Bui.  126. 

20.  Oliver  v.  Victor,  74  Ga.  543;  Green- 
wood V.  Brodhead,  8  Barb.  (N.  Y.)  593. 
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(ii)  Effect  of  Appointment  and  Receiver's  Title.  As  soon  as  a  receiver 
is  appointed  all  the  property'  of  the  finn  passes  in'..o  the  custody  of  the  court,^' 
and  therefore  neither  a  partner  nor  a  creditor  can  interfere  with  it,  save  with  tiie 
court's  consent,  without  being  guilty  of  conterapt.^^  The  appointment  does  not 
vest  tlie  receiver  with  title  to  the  individual  property  of  the  partners,^  nor  does 
it  dispose  of  the  rights  of  creditors  or  others  in  such  property,^  for  the  receiver 
can  take  no  better  title  than  tlie  firm  had.^^  If  the  partnership  is  solvent,  the 
partners  cannot,  by  securing  the  appointment  of  a  receiver,  prevent  their  creditors 
from  securing  a  judgment  and  execution  lien  on  firm  property.^® 

(ill)  A  UTHORITY  OF  RECEIVER.  This,  in  tlie  absence  of  any  provision  to  the 
contrary  in  the  order  or  decree  of  the  court,  extends  to  whatever  is  necessary  for 
the  ordinary  winding  up  of  the  firm's  business,  and  the  receiver  is  not  bound  to 
take  orders  from  either  partner,^''  although  a  partner  may  make  himself  liable  to 
third  persons  by  inducing  the  receiver  to  act  in  a  particular  manner.^  The 


21.  Illinois. —  Jackson  v.  Lahee,  114  111. 
287,  2  N.  E.  172. 

Indiana. — Wallace  iJ.  Miligan,  110  Ind.  498, 
11  N.  E.  .599. 

Louisiana. —  Andrew's  Succession,  16  La. 
Ann.  197,  holding  that  the  books  of  the 
partnership  should  be  delivered  to  the 
receiver. 

Nebraska.— Yeiih.  v.  Ress,  60  Nebr.  52,  82 
K  W.  116. 

Neio  York. —  Holmes  v.  McDovcell,  76  N.  Y. 
596  [affirming  15  Hun  585]  ;  Clapp  v.  Clapp, 

10  N.  Y.  St.  733;  Barry  v.  Kennedy,  11  Abb. 
Pr.  N.  S.  421;  Waring  v.  Robinson,  1  Hofif. 
Ch.  524. 

Ohio. —  Merrick       Merchants'  Nat.  Bank, 

11  Ohio  S.  &  C.  PI.  Dec.  293,  holding  that 
by  the  appointment  of  a  receiver  over  a  part- 
nership the  right  of  possession,  control,  and 
disposition  of  the  firm  property  is  taken 
away  from  the  partners  and  given  to  the 
receiver,  who  takes  the  whole  equitable  title 
to  the  partnership  property  without  an  as- 
signment, and  represents  the  interests  of  all 
parties  to  the  suit  in  which  he  was  appointed. 

Oklahoma. —  See  Foster  v.  Field,  13  Okla. 
230,  74  Pac.  190. 

Oregon. —  In  re  Hamilton,  26  Oreg.  579, 
584,  38  Pac.  1088,  where  it  is  said:  "  Glioses 
in  action  pass  to  tlie  receiver  subject  to  the 
equitable  right  of  set-off  existing  at  the  time 
of  his  appointment.  When  a  rocoivor  is 
appointed  the  accounts  of  the  insolvent 
debtor  are  closed,  and  no  changes  can  there- 
after be  made  by  any  assignment  of  credits 
against  the  estate,  as  tliis,  if  allowed,  would 
injure  tlio  trust  fund,  and  defeat  ratable  dis- 
tril)ution." 

WuHhinqton. —  Cole  v.  Price,  22  Wash.  18, 
CO  Pac.  l'53. 

l'Jiii/lau<L — Cliater  Maclean,  3  Eq.  Rep. 
375,  "l  Jur.  N.  S.  175,  3  Wkly.  Rej).  2(il  ; 
I)<'frica  Creed,  11  Jur.  N.  S.  300,  34  L.  J. 
Ch.  007,  12  L.  T.  Rep.  N.  H.  202,  0  New  l!c|'- 
17,  13  Wkly.  H<'|).  032  (tlio  rcceiver'n  title 
(l>i('K  iiul,  mH:i('Ii  until  liiH  liniil  ii|)]ii)ininicnt )  ; 
llriind   /:.  SiuKlground,  H.")   L.  T.  N.  S. 

517;  Diicie  r.  .(olin,  JVIcClcli.  200,  13  Vvirr 
440,  28  Uc.v.  Rep.  700. 

(Jiinadd. —  ()'itrien  V.  CliriRtio,  30  Novn 
Scotia  145;  Prentirts  v.  Brcnnan,  1  (hant 
Ch.  (U.  C)  484. 

[IX,  D,  7,  0.  fii)l 


No  vesting  of  title  until  decree  entered. — 

In  some  cases  it  is  held  that  the  receiver's 
title  does  not  vest,  so  as  to  cut  off  the  lien 
of  creditors,  until  a  decree  in  the  suit  is 
entered.  Adams  v.  Woods,  9  Gal.  24 ;  Naglee 
V.  Minturn,  8  Cal.  540;  Adams  v.  Woods,  8 
Cal.  153,  68  Am.  Dec.  313;  Adams  v.  Hackett, 
7  Cal.  187;  Ross  v.  Titsworth,  37  N.  J.  Eq. 
333. 

22.  Helmore  v.  Smith,  35  Ch.  D.  449,  56 
L.  J.  Ch.  145,  56  L.  T.  Rep.  N.  S.  72,  35 
Wkly.  Rep.  157;  Lane  f.  Sterne,  3  Giffard 
■629,  9  Jur.  N.  S.  320,  10  Wkly.  Rep.  555,  66 
Eng.  Reprint  559. 

Conversion  of  assets  into  money  and  collec- 
tions see  infra,  IX,  D,  13,  a. 

23.  Adams  v.  Hannah,  97  Ga.  515,  25  S.  E. 
330;  Wallace  v.  Milligan,  110  Ind.  498,  11 
N.  E.  599;  Saylor  v.  Mockbie,  9  Iowa  209. 

24.  Stuparick  Mfg.  Go.  v.  San  Francisco 
Super.  Ct.,  123  Cal.  290,  55  Pac.  985  (hold- 
ing that  the  person  claiming  the  ownership 
of  personal  property  cannot  be  deprived 
thereof  by  a  summary  order  of  the  court, 
based  on  the  affidavits  of  one  of  the  parties 
to  an  action  for  dissolution  of  partner- 
ship that  it  is  the  property  of  the  firm, 
directing  the  receiver  to  take  possession)  ; 
Bird  V.  Austin,  40  N.  Y.  Super.  Ct.  109 
(the  appointment  of  a  receiver  does  not 
rescind  a  contract  between  the  firm  and  an 
employee)  ;  Higgins  v.  Bailey,  7  Rob.  (N.  Y.) 
613;  McGrath  v.  Cowen,  57  Ohio  St.  385,  49 
N.  E.  338;  Blakeney  v.  Dufaur,  15  Bcav.  40, 
51  Eng.  Reprint  451. 

25.  Securitv  Title,  etc.,  Co.  v.  Schlcnder, 
190  111.  009,  00  N.  E.  854  [affirming  93  111. 
A|)p.  017];  Gillam  v.  Nussbaum,  95  111.  App. 
277. 

26.  Myers  v.  Myers,  15  N.  Y.  App.  Div. 
448,  44  iS[.  Y.  Suppl.  513  [a/Jirming  18  Misc. 
003,  43  N.  Y.  Sujipl.  737]  ;  Sehloss  v.  Schloas, 
M  N.  Y.  App.  Div.  333,  43  M.  Y.  'Suppl. 
788;  Matter  of  Tlumipson,  10  N.  Y.  App. 
Div.  40,  41  N.  Y.  Suppl.  710. 

27.  llollowuy  r.  Turner,  01  Md.  217; 
Dixon  P.  Dixon,  110041  1  Ch.  101,  73  L.  J. 
Ch.  103,  H!)  \j.  T.  Rep.  N.  S.  272:  Hills  r. 
IteevcM,  31  Wkly.  Pep.  209  \n/firmiiig  30 
Wkly.   Hep.  1301. 

Collections  H(>e  infra,  IX,  I),  13,  a. 

28.  Curtin  v.  Munford,  53  (!a.  108. 
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receiver  is  a  trustee  for  all  the  partners,^''  but  he  is  not  empowered  to  bind  them 
persoiiallj  by  any  new  engagement.^''  He  may  be  authorized  to  carry  on  the  busi- 
ness temporarily.^'  In  the  absence  of  a  statute  conferring  authority,  he  is  not 
entitled  to  maintain  an  action  to  set  aside  conveyances  of  the  partnership,  or  judg- 
ments confessed  by  the  firm,  as  in  fraud  of  creditors.^^  The  mere  appointment  of 
a  receiver  does  not  change  the  relative  position  of  partners  to  each  other ;  but 
the  court,  in  its  final  decree  in  the  action,  may  determine  the  rights  and  liabilities 
of  the  jjartners  toward  each  other.^'' 

(iv)  Actions  By  and  Against  Beceiver.  The  receiver  may  institute 
actions  to  collect  what  is  due  the  firm  and  to  otherwise  enforce  and  protect  its 
rights.^*  With  permission  of  the  court  he  may  be  sued,  wlien  such  proceeding  is 
necessary  to  determine  the  rights  or  protect  the  interests  of  plaintiff.^" 

(v)  Accounting  of  Beceiver.  It  is  the  duty  of  a  receiver  in  these  actions 
to  render  a  proper  account  of  his  proceedings"  and  pay  over  any  balance  that 
may  remain  in  his  hands  to  the  partners.^  If  the  estate  sustains  a  loss  through 
Lis  failure  to  properly  perform  his  duties  he  is  chargeable  therewith.^'' 

8,  Effect  of  Bringing  Action.  The  mere  institution  of  a  suit  for  dissolution 
and  accounting  does  not  dissolve  the  firm,  nor  vest  title  to  firm  assets  in  firm 
creditors  or  in  any  one  on  their  behalf  nor  will  an  injunction  against  a  part- 
ner's meddling  with  the  firm  property  prevent  him  from  confessing  judgment  or 
ci'editors  from  securing  a  judgment  and  lien.*'  But  in  most  jurisdictions  the 
appointment  of  a  receiver  will  preclude  creditors  from  thereafter  obtaining  a 
lien,  although  such  appointment  is  made  before  a  decree  in  the  action  ;  while  in 
others  creditors  are  not  thus  precluded,  until  a  decree  is  made.*^  The  appoint- 
ment of  a  receiver  will  operate  to  prevent  a  partner  from  selling  as  his  own 
property  purchased  with  firm  funds  and  claimed  by  the  receiver.*^  The  bringing 
of  an  action  for  the  dissolution  of  a  partnership  and  for  an  accounting  does  not 
constitute  an  election  on  the  part  of  plaintiff  to  exercise  his  right  to  dissolve  the 


29.  Honore  v.  Colmesnil,  1  J.  J.  Marsh. 
(Ky.)  506. 

30.  Lake  v.  Munford,  4  Sm.  &  M.  (Miss.) 
312. 

31.  Rochat  V.  Gee,  137  Gal.  497,  70  Pac. 
478  (where  the  receiver  was  experienced  in 
the  lumber  business,  and  carried  out  the 
firm's  contract  to  furnish  a  quantity  of 
lumber)  ;  Allen  v.  Hawley,  6  Fla.  142,  63 
Am.  Dec.  198  (but  a  court  cannot  authorize 
the  receiver  to  carry  on  the  business  perma- 
nently) ;  Wolbert  v.  Harris,  7  N.  J.  Eq.  605 

(nor  will  he  be  compelled  to  continue  the 
business)  ;  Jackson  v.  De  Forest^  14  How.  Pr. 
(N.  Y.)  81;  Marten  v.  Van  Schaick,  4  Paige 
(N.  Y.)  479. 

32.  Walsh  V.  St.  Paul  School  Furniture 
Co.,  60  Minn.  397,  62  N.  W.  383;  Berlin 
Mach.  Works  v.  Security  Trust  Go.,  60  Minn. 
161,  61  N.  W.  1131;  Ferguson  v.  Bruckman, 
23  N.  Y.  App,  Div.  182,  48  N.  Y.  Suppl. 
887 ;  Weber  v.  Weber,  90  Wis.  467,  63  N.  W. 
757. 

33.  Gridley  v.  Conner,  4  Rob.  (La.)  445. 

34.  Atkinson  v.  Cash,  79  111.  53. 

35.  Nealis  v.  Lissner,  52  Hun  (N.  Y.)  503, 
5  N.  Y.  Suppl.  682;  Fincke  v.  Funke,  25 
Hun  (N.  Y. )  616  (requiring  the  receiver 
to  get  leave  of  the  court  to  sue  for  debts)  ; 
Barrv  v.  Xelms,  2  Pa.  Co.  Gt.  440;  Prentiss 
V.  Brennan,  2  Grant  Ch.  (U.  C.)  274.  But 
in  McBride  v.  Ricketts,  98  Iowa  539,  67 
N.  W.  410,  it  was  held  that  if  there  is  no 
partnership  the  receiver  in  an  action  for  a 


partnership  accounting  cannot  maintain  an 
action  against  defendant  partner  to  recover 
money  paid  by  the  latter  to  an  individual 
creditor,  where  he  has  enough  assets  to  pay 
the  creditors  of  the  business  without  this. 
And  in  May  v.  Pagett,  2  Pa.  Dist.  276,  it  is 
held  that  a  receiver  cannot  maintain  an 
attachment  against  a  partner  for  money 
with  which  to  pay  firm  debts,  where  it  does 
not  appear  that  he  has  not  sufficient  assets 
for  that  purpose. 

Collection  of  debts  due  firm  see  infra,  IX, 
D,  13,  a. 

36.  Robinson  v.  Hodgkins,  168  Mass.  465, 
47  N.  E.  195;  Blum  v.  Van  Vechten,  92 
W^is.  378,  66  N.  W.  507. 

37.  Gridley  v.  Conner,  2  La.  Ann.  87. 

38.  Rochat  V.  Gee,  137  Gal.  497,  70  Pac. 
478;  Slater  v.  Slater,  78  N.  Y.  App.  Div. 
449,  80  N.  Y.  Suppl.  363,  applying  Code 
Civ.  Proc.  §  3320. 

39.  Clapp  V.  Glapp,  10  N.  Y.  St.  733.  See, 
generally.  Receivers. 

40.  Marye  v.  Jones,  9  Cal.  335;  Naglee  v. 
Minturn,  8  Cal.  540;  Bagnetto  v.  Bagnetto, 
51  La.  Ann.  1200,  25  So.  987;  Ross  v.  Tits- 
worth,  37  N.  J.  Eq.  333;  Brown  v.  Gray,  17 
Pa.  Super.  Gt.  563. 

41.  McCredie  v.  Senior,  4  Paige  (N.  Y.) 
378;  Hewitt  v.  Patrick,  26  Tex.  326. 

42.  See  supra,  IX,  D,  7,  e,  (ii). 

43.  Kennett  v.  Hopkins,  40  N.  Y.  App. 
Div.  367,  57  N.  Y.  Suppl.  961  [affirming  20 
Misc.  259,  45  N.  Y.  Suppl.  797]. 
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partnership,  wliicli  was  one  at  will,  where  in  his  complaint  he  expressly  con- 
sidered the  partnership  as  existiiig.^^ 

9.  Pleading  —  a.  Bill,  Petition,  or  Complaint.  If  the  action  is  for  dissolu- 
tion of  the  firm,  as  well  as  for  an  accounting  and  settlement,  plaintiff  must  allege 
facts  which  entitle  him  to  a  decree  of  dissolution.^^  If  the  suit  is  brought  for  an 
accounting,  the  complaint  should  allege  the  existence  and  dissolution  of  the 
partnership,  that  the  affairs  of  the  Urm  have  not  been  settled,  and  that  a  balance 
will  be  due  plaintiff  or  the  facts  showing  his  legal  right  to  an  accounting.*^  If 


44.  Brady  v.  Powers,  112  N.  Y.  App.  Div. 
845,  98  N.  Y.  Supul.  237  ^modifying  105 
N.  Y.  App.  Div.  476',  94  N.  Y.  Suppl.  259]. 

45.  California. —  Bradley  v.  Harkness,  26 
Cal.  09,  sufficient  facts  not  stated. 

Connecticut. —  Duffield  v.  Brainerd,  43 
Conn.  424. 

Indiana. — ■  Davis  v.  Niswonger,  145  Ind. 
426,  44  N.  E.  542  (complaint  demurrable 
if  it  shows  that  the  firm  has  been  already 
dissolved)  ;  Adams  v.  Shewalter,  139  Ind. 
178,  38  N.  E.  607;  Kimble  v.  Seal,  92  Ind. 
276;  Dehority  v.  Nelson,  56  Ind.  414. 

Kentucky. —  Havener  v.  'Stephens,  58  S.  W. 
372,  22  Ky.  L.  Rep.  498. 

Montana. —  Arnold  v.  Sinclair,  11  Mont. 
556,  29  Pac.  340,  28  Am.  St.  Rep.  489. 

'New  York. —  Waite  v.  Aborn,  60  N.  Y. 
App.  Div.  521,  69  N.  Y.  Suppl.  967. 

Pennsylvania. —  Roberts  -y.  Dunham,  1  C. 
PI.  136,  applying  the  act  of  1840  which  re- 
quires the  filing  of  a  certificate  that  there  is 
no  adequate  remedy  at  law,  when  the  suit 
is  brought  in  the  court  of  common  pleas. 

England. —  Master  v.  Kirton,  3  Ves.  Jr. 
74,  30  Eng.  Reprint  901. 

See  supra,  IX,  A,  6. 

46.  See  supra,  V,  C,  1,  b;  infra,  IX,  D, 
1,  a,  2,  c. 

47.  Alabama. —  Dugger  v.  Tutwiler,  129 
Ala.  258,  30  So.  91;  Haynes  v.  Short,  88 
Ala.  562,  7  So.  157. 

California. —  Bremner  v.  Leavitt,  109  Cal. 
130,  41  Pac.  859;  Young  v.  Pearson,  1  Cal. 
448. 

Connecticut. —  Buckley  v.  Kelly,  70  Conn. 
411,  3D'  Atl.  001,  if  the  complaint  refers  to 
a  partnership  relation  beginning  at  a  cer- 
tain time  a  prior  partnership  cannot  be  con- 
sidered. 

(leorrjia. —  Houston  v.  Polk,  124  Ga.  103, 
52  S.  'E.  83;  Wells  V.  Strange,  5  Ga.  22. 
An  allegation  in  a  petition  to  the  efTect  that 
an  item  in  a  statement  of  a  firm's  indebted- 
ness, according  to  the  partner  who  had 
charge  of  the  firm's  books  and  who  drew 
tlie  Htatemont,  to  l)e  used  as  a  basis  of  a 
settlement  on  dissolution,  r(!])reHoiited  the 
imiouiit  duo  ]>y  the  firm  in  addition  to  tim 
liiibilities  mora  Bpcoifically  set  fortli  therein, 
will,  UH  iigiiinst  a  demurrer,  bo  treated,  not 
08  a  mere  expression  of  opinion  by  sneii 
partner,  bnl-  as  ii  statenient  of  fiict.  Oliver 
1\  IfoiiHe,  125  (in.  037,  51  S.  M.  732. 

/IHiioIh. — •  nriickcn  v.  Kennedy,  4  III.  558; 
<.ii(Hr'|j  Urcwiiirr  Co,  );.  FiHclilxtck,  41  111.  App. 
■too,  not  HiiilK'ient . 

Jnwa. —  I''r<'d('rlck  r.  Cooper,  3  Iowa  171. 

KnnmiH. — Ciirlin  V.  Doncj^an,  15  Ktin.  41)5. 
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Louisiana. —  A  petition  which  alleges  a 
partnership  and  good  reasons  why  it  should 
be  dissolved,  and  alleges  that  defendant  part- 
ner owes  the  petitioners  certain  specific 
debts  by  failure  to  contribute  his  share  of 
the  expense,  and  which  prays  for  dissolution 
and  judgment  for  the  specific  debts,  or,  if 
the  court  should  fail  to  find  these  amounts 
were  due,  then  for  a  judgment  for  whatever 
amount  the  court  might  find  to  be  due,  and 
for  further  relief,  shows  a  cause  of  action. 
Borah      O'Niell,  116  La.  672,  41  So.  29. 

Mississippi. —  Hunt  v.  Gorden,  52  Miss. 
194. 

Missouri. — ■  Pope  v.  Salsman,  35  Mo.  362, 
holding  that  a  complaint  is  defective  which 
does  not  show  the  existence  of  the  partner- 
ship nor  ask  for  a  statement  of  account  by 
defendant. 

Nebraska. —  Shriver  v.  MeCloud,  20  Nebr. 
474,  30  N.  W.  534. 

Neiv  Jersey. —  A  bill  for  discovery  and  ac- 
counting between  partners,  which  alleges  the 
partnership,  but  makes  no  statement  as  to 
the  contributions  of  the  parties  to  the  part- 
nership assets  or  the  proportions  in  wliich 
they  were  to  sustain  losses  or  divide  profits, 
is  insufficient.  Patterson  v.  Sadler,  (Ch. 
1906)  63  Atl.  1115. 

New  York. —  Emrick  v.  Goldstein.  103 
N.  Y.  App.  Div.  17,  92  N.  Y.  Suppl.  680 
(complaint  did  not  state  a  cause  of  action)  ; 
Schulsinger  v.  Blau,  84  N.  Y.  App.  Div.  390, 
82  N.  Y.  Suppl.  686  (a  cause  of  action  was 
stated)  ;  Teschmacher  v.  Lenz,  82  Hun  594. 
31  N.  Y.  Suppl.  543;  Ludington  v.  Taft.  10 
Barb.  447;  Reeves  v.  Bushbv,  25  Misc.  220. 
55  N.  Y.  Suppl.  70;  Ketchum  v.  Lewis,  19 
N.  Y.  Suppl.  452;  Redfield  i;.  Middleton,  1 
Abb.  Pr.  N.  S.  15;  McMurray  v.  Rawson,  3 
Hill  59  (the  complaint  "  must  aver  that  the 
partnership  was  mercantile,  in  such  terms  as 
to  show  the  case  is  within  the  law  of  mer- 
chants ") . 

Oldo. —  Champion  v.  Williams,  2  Ohio 
S.  &  C.  PI.  Dec.  388,  2  Ohio  N.  P.  329,  hold- 
ing that  the  complaint  need  not  allege  that 
n  balance  will  be  diui  to  pluintill. 

Pennsylvania. —  Evcrhart  v.  liverlmrt,  3 
Luz.  Leg.  Hog.  217  (apjilying  the  net  of  IS  tO 
fts  to  certilicato  necessary  to  the  emirfs 
jiirlHilici-ion)  ;  Bachmnn  V.  Einhorn,  12  Pliila. 
'391  ;  Harris  /■.  Donavan,  33  Pitlsb.  Leg.  ,). 
N.  S.  2H0.  In  llarkins  r.  Puxion,  11  Pu.  Hist. 
159,  27  Pa.  Cio.  Ct.  22,  and  Keiler  i;.  Keller, 
2(1  Pn.  Co.  Ct.  445,  the  e()in]ilnint  did  not 
hIiow  Hucli  right. 

A'/iof/c  l.thniil. — Congdon  V.  Aylosworth,  10 
U.  I.  281,  18  Atl.  247. 
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plaintiff  claims  a  definite  lien  on  partnership  property or  counts  upon  an  award 
by  arbitrators/^  or  an  account  stated,^"  or  upon  the  fraudulent  conduct  of  a 
partner,^^  as  a  special  ground  of  relief,  he  must  allege  the  facts  upon  which  he 
bases  the  particular  claim.  His  bill  or  complaint  should  also  contain  a  prayer  for 
the  relief  to  which  he  deems  himself  entitled.^^  If  the  suit  is  brought  by  an 
assignee  of  a  partner,  the  bill  or  complaint  must  state  the  facts  which  entitle  him 
to  an  accountiug.^^ 

b.  Answer  and  Cross  Complaint  and  Intervention.  The  defendant's  answer  or 
plea  must  be  certain  as  well  as  responsive  to  the  entire  bill.^^  If  he  would  secure 
affirmative  relief,  he  must  tile  a  cross  complaint  or  equivalent  pleading/^  unless 


Texas. —  Wright  v.  Ross,  30  Tex.  Civ.  App. 
207,  70  S.  W.  234. 

Utah. —  Owen  v.  Oviatt,  4  Utali  95,  6  Pac. 
527. 

Vermont. —  Park  v.  McGowen,  64  Vt.  173, 
23  Atl.  855. 

West  Virginia. —  Wood  v.  Wood,  50  W. 
Va.  570,  40  S.  E.  416;  Ooville  v.  Gilman, 
13  W.  Va.  314. 

United  States. —  Einstein  v.  Schnebly,  80 
Fed.  540. 

England.- — -Good  v.  Blewitt,  13  Ves.  Jr. 
397,  33  Eng.  Reprint  343. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  769. 

48.  Reese  v.  McCurdv,  121  Ala.  425,  25  So. 
918. 

49.  Foster  v.  Carr,  135  Cal.  83,  67  Pac.  43; 
Straus  r.  Heyenga,  5  N.  Y.  St.  37. 

50.  Tarabi'no  v.  Nicoli,  5  Colo.  App.  545, 
39  Pac.  362. 

51.  loica  —  Levi  v.  Karrick,  13  Iowa  344. 
Massachusetts. — •  Jaynes   v.    Goepper,  147 

Mass.  309,  17  K  E.  831. 

Minnesota. —  Shackleton  t.  Kneisley,  48 
Minn.  451,  51  N.  W.  470. 

Neto  Jersey. —  Harrison  v.  Farrington,  36 
N.  J.  Eq.  107  [affirmed  in  37  K  J.  Eq.  316]. 

IVeio  York. —  .Simpson  v.  Simpson,  44  N.  Y. 
App.  Div.  492,  60  N.  Y.  Suppl.  879. 

Tennessee. —  Gernt  v.  Cusack,  10-6  Tenn. 
141,  59  S.  W.  335. 

West  Virgi7iia. —  Hunter  v.  Tolbard,  47  W. 
Va.  258,  34  S.  E.  737. 

United  States. —  Campbell  v.  Clark,  101 
Fed.  972,  42  C.  C.  A.  123. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  769. 

52.  Georgia. —  Bennett  v.  Woolfolk,  15  Ga. 
213,  holding  that  a  prayer  that  defendant  pay 
over  one  half  of  tne  net  profits  was  equivalent 
to  a  prayer  for  an  account. 

Indiana. —  Adams  v.  Shewalter,  139  Ind. 
178,  38  X.  E.  607;  Dehority  v.  Nelson,  56 
Ind.  414. 

Louisiana. —  Richard  v.  Mouton,  106  La. 
435,  30  So.  894 ;  Thompson  v.  Walker,  39  La. 
Ann.  892,  2  So.  789. 

Pennsylvania. —  Von  Tagen  v.  Roberts,  4 
Leg.  Op.  610. 

United  States. —  Oteri  v.  Scalzo,  145  U.  S. 
578,  12  S.  Ct.  895,  36  L.  ed.  824. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  771. 

53.  Cuyamaca  Granite  Co.  v.  Pacific  Pav- 
ing Co.,  95  Cal.  252,  30  Pac.  525 :  Sheldon  v. 
Stevens,  32  Misc.  (N.  Y.)  314,  66  N.  Y.  Suppl. 
796  [affirmed  in  57  N.  Y.  App.  Div.  630,  68 
N.  Y.  Suppl.  1148].  Sep  supra,  IX,  C,  1,  b. 


54.  Maryland. —  Danels  v.  Taggart,  1  Gill 
&  J.  311,  plea  void  for  uncertainty. 

Michigan. —  Major  r.  Tood,  84  Mich.  85,  47 
N.  W.  841,  wliere  the  entire  answer  was  con- 
strued by  the  court  as  involving  an  admis- 
sion of  the  partnership  existence,  althougli 
in  one  paragraph  thereof  its  existence  was 
expressly  denied. 

New  Jersey. —  Gordon  v.  Hammell,  19  N.  J. 
Eq.  216. 

New  York. —  Isles  v.  Tucker,  5  Duer  393 
(answer  sufficiently  definite)  ;  Reeves  v. 
Bushby,  25  Misc.  226,  55  N.  Y.  Suppl.  70 
(where  the  answer  was  construed  to  concede 
plaintiff's  right  to  equitable  relief  as  well  as 
the  firm's  existence)  ;  Tennant  v.  Guy,  3  N.  Y. 
Suppl.  097  (defendant's  failure  to  deny  an 
indefinite  allegation  in  plaintiff's  complaint 
is  not  an  admission  of  such  allegation)  ;  Scott 
V.  Pinkerton,  3  Edw.  70  (denial  that  any- 
thing is  due  plaintiff  does  not  defeat  the 
latter's  right  to  an  accounting). 

Pennsylvania. —  Koons  v.  Bute,  2  Pliila. 
170. 

Rhode  Island. —  Congdon  v.  Aylsworth,  16 
R.  I.  281,  18  Atl.  247,  applying  Pub.  St. 
c.  134,  §  9. 

England. —  Davies  v.  Davies,  1  Jur.  446, 
2  Keen  534,  14  Eng.  Ch.  534,  48  Eng.  Reprint 
733. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  772. 

55.  Carter  v.  Holbrook,  3  Cush.  (Mass.) 
331  (plea  met  all  the  material  allegations  of 
the  bill);  Burditt  v.  Grew,  8  Pick.  (Mass.) 
108;  Everitt  v.  Watts,  3  Edw.  (N.  Y.)  486 
[affirmed  in  10  Paige  82]  ;  Innes  v.  Evans,  3 
Edw.  (N.  Y.)  454;  Cresson's  Appeal,  91  Pa. 
St.  168;  Oplinger  r.  Oplinger,  9  North.  Co. 
Rep.  (Pa.)  316;  Merzlak  v.  Barbie,  32  Pittsb. 
Leg.  J.  N.  S.  (Pa.)  314. 

56.  Indiana. —  Miller  v.  Rapp,  135  Ind.  614, 
34  N.  E.  981,  35  N.  E.  693;  Shoemaker  v. 
Smith,  74  Ind.  71,  holding  that  a  demurrer 
to  a  cross  complaint  was  improperly  over- 
ruled, as  there  was  no  averment  as  to  the 
contract  by  which  the  firm  was  formed,  the 
time  it  was  to  exist,  or  the  method  of  its 
dissolution,  and  it  was  not  averred  that  ap- 
pellant had  violated  his  contract;  that  the 
firm,  or  either  member  of  it,  was  not  abun- 
dantly able  to  pay  its  liabilities,  or  that  the 
appellant  was  not  willing  to  dissolve  the 
firm,  pay  the  debts,  and  divide  the  assets ;  in 
short,  nothing  being  really  averred,  except 
that  the  firm  was  in  debt  and  was  not  mak- 
ing money. 

[IX,  D,  9.  bj 
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such  relief  is  properly  involved  in  the  full  statement  of  tlie  partnership  account- 
ing." As  a  rule  third  parties  have  no  right  to  intervene  in  these  actions  for  the 
purpose  of  trying  issues  which  are  not  germane  thereto.'''^ 

e.  Reply.  When  it  is  necessary  for  plaintiff  to  reply,  and  the  effect  of  such 
pleading,  are  largely  matters  of  statutory  regulation  at  present.^'' 

d.  Constpuetion  of  Pleading's  and  Amended  and  Supplemental  Pleadings.  In 
actions  for  dissolution  and  accounting,  the  courts  act  with  Tntich  liberality  in 
allowing  and  construing  amended  and  supplemental  pleadings ;  ®^  as  they  do  in 
the  construction  of  the  original  pleadings  which  are  objected  to  as  defective.*^ 

e.  Issues,  Proof,  and  Variance.  Although  the  courts  will  construe  the  jilead- 
ings  liberally,  yet  if  they  have  raised  a  definite  issue  between  the  parties,  he  who 
has  the  affirmative  of  the  issue  must  support  it  by  competent  proof      and  he 


loiva. —  Helmer  v.  Yetzer,  92  Iowa  627,  61 
N.  W.  206. 

Missouri. —  Inglis  v.  Floyd,  33  Mo.  App. 
565. 

New  York. — Rodgers  v.  Clement,  162  N.  Y. 
422,  56  N.  E.  901,  76  Am.  St.  Rep.  342  [re- 
versing 15  N.  Y.  App.  Div.  561,  44  N.  Y. 
Suppl.  516];  Petrakion  v.  Arbelly,  26  N.  Y. 
Suppl.  731,  23  N.  Y.  Civ.  Proc.  183;  Smith 
V.  Underbill,  19  X.  Y.  Suppl.  249;  Heartt  v. 
Corning,  3  Paige  566. 

North  Carolina. —  Eaton  v.  Eaton,  43  N.  C. 
102. 

South  Carolina. —  Mills  V.  Carrier,  30  S.  C. 
617,  9  S.  E.  350,  741. 

England. —  Jacobs  v.  Goodman,  2  Cox  Cb. 
282,  30  Eng.  Reprint  130. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  772. 

57.  Corcoran  v.  Sumption,  79  Minn.  108,  81 
N.  W.  761,  79  Am.  St.  Rep.  428  (tbe  de- 
fendant was  entitled  to  charge  plaintiff  in  the 
account  with  damages  sustained  by  reason  of 
tbe  wrongful  institution  of  the  suit  for  dis- 
solution and  accounting)  ;  Scott  v.  Lalor,  18 
N.  J.  Eq.  301  (defendant  was  entitled  to 
demand  an  account  from  plaintiff  without  a 
cross  bill) . 

58.  Isaacs  v.  Jones,  121  Cal.  257,  53  Pac. 
793,  1101  (where  tbe  intervener  sought  to 
try  the  bona  fides  of  mortgages  made  by  de- 
fendant partner  on  his  separate  property)  ; 
Loftus  V.  Fischer,  114  Cal.  131,  45  Pac.  1058. 

59.  Chamberlain  v.  Sawyers,  32  S.  W.  475, 
17  Ky.  L.  Rep.  716;  Anderson  v.  Anderson, 
24  Utah  497,  68  Pac.  319,  25  Utah  164,  70 
Pac.  608.    See,  generally.  Pleading. 

60.  California. —  Chalmers  v.  Chalmers,  81 
Cal.  81,  22  Pac.  3n'5. 

Connecticut. —  Moran  v.  Bentley,  69  Conn. 
392,  37  Atl.  1092,  but  an  amendment  after 
trial  will  not  be  allowed  when  it  would 
change  the  cause  of  action. 

(Icarqin.  Jeter  r>.  Johnston,  110  Ga.  308, 

35  S.  E.  106  (applying  Civ.  Code,  §  5101); 
Patillo  V.  JoricH,  104  (Ja.  301,  30  S.  E.  788 
(iimcndniont  not  allowed  because  it  would 
cliarigc  the  (^ause  of  action).  In  an  nceount- 
ing  bcLwccn  pnrtncTS,  all  the  ])artnersliip 
debts  nnist  be  taken  into  account,  und,  in 
petition  by  <'x<'cntor8  of  a  dccciiHcd  pnrtncr 
against  th(!  HMrvivor  for  an  acconnt  ing  of 
jia rl  iicrHlii |)  t  riuiHiicI  ionH,  it  is  not  ci  i  iir  to 
(illovv  nn  iiiticriilniciit  alleging  tlint  jilainl, ill's, 
flinco  tiie  filing  (if  tli<^  Huit,  bail  paid  a  ])art- 
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nership  debt  which  was  prayed  to  be  con- 
sidered in  adjusting  tlie  balances  between  the 
parties.  Huger  f.  Cunningham,  120  Ga.  684, 
56  S.  E.  61. 

Kentucky. —  Funk  v.  Leachman,  4  Dana  24, 
Massachusetts. —  McMurtrie  v.  Guiler,  183 
Mass.  451,  67  N.  E.  358,  amendment  allowed 
as  not  tending  to  vary  the  case  stated  in  the 
original  bill,  but  merely  to  measure  the  relief 
asked  for. 

Minnesota. —  Chouteau  v.  Rice,  1  Minn.  106. 

Missouri. —  Boyle  v.  Hardy,  21  Mo.  62, 
where  refusal  to  allow  amendment  was  held 
cause  for  remanding  the  suit. 

Virginia. —  Laskey  v.  Burrill,  105  Va.  480, 
54  S.  E.  23,  holding  that  complainant  was 
entitled  to  file  an  amended  and  supplemental 
bill. 

United  States. —  Mellor  v.  Smither,  114 
Fed.  IIG,  52  C.  C.  A.  64. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  775. 

61.  Colorado. —  Continental  Divide  Min. 
Inv.  Co.  V.  Bliley,  23  Colo.  160,  46  Pac.  633, 
bill  for  an  accounting  not  defective  because 
it  did  not  contain  an  offer  to  pay  any  balance 
that  might  be  found  against  plaintiff. 

Connecticut. —  Moran  v.  Bentlev,  69  Conn, 
392,  37  Atl.  1092,  but  the  cause  of  action 
pleaded  must  be  the  one  proved  by  the  evi- 
dence. 

Illinois.— 8nen  v.  Deland,  138  III.  55,  27 
N.  E.  707,  objection  not  made  until  after 
decree  is  too  late. 

Kentucky. —  McCombs  v.  Matney,  63  S.  W. 
578,  23  Ky.  L.  Rep.  654,  defects  in  pleadings 
on  both  sides  disregarded,  when  both  prayed 
for  a  reference  to  a  commissioner  to  settle 
the  accounts. 

New  York. —  Waite  V.  Aborn,  60  N.  Y.  App. 
Div.  521,  09  N.  Y.  Suppl.  967  (demurrer  to 
complaint  as  insufficient  overruled)  ;  Fair- 
child  V.  Valentine,  7  Rob.  504  (when  botli 
parties  seek  nn  accounting,  the  absence  of  nu 
averment  in  the  complaint,  that  the  firm  has 
been  dissolved  and  of  a  jirayor  for  a  decree 
of  (lisaolut ion  may  Iki  dtsregarded  after  trial). 

7V,m.s.— Wiggins  v.  Bisso,  92  Tex.  219,  47 
S.  W.  0;!7,  71  Am.  St.  Rep.  837. 

hJiigland. —  Master  r.  Kirton,  3  Ves.  Jr.  74, 
30  Eng.  Reprint  901. 

62.  Alnhamn.~W'oot\  r.  Wood,  118  Ala. 
000,  21  So.  1000  (conii)lainant  not  enlilled  to 
n,  ilecree,  when  tlie  parhiersliip  proved  is  dif- 
ferent fioin  the  one  alleged);  Ownes  V.  Col- 
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will  not  be  allowed  to  prove  a  claim  or  defense  which  he  has  not  pleaded.^^  But 
particular  acts  or  transactions  need  not  be  pleaded  wdien  evidence  of  these  is  per- 
tinent to  the  issue  raised  by  the  pleadings."  Even  though  a  partnership  is 
alleged  and  not  proved,  plaintiff  may  be  entitled  to  an  accounting/^  unless  he 
bases  his  right  thereto  solely  upon  the  partnership  relation.''^ 

10.  Evidence  and  Trial '^'^ — a.  Presumptions  and  Burden  of  Proof,  The 
burden  rests  upon  the  party  asking  for  the  statement  of  a  partnership  account  of 
giving  sufficient  evidence  to  enable  the  court,  master,  or  referee  to  state  the 
account.^  So,  when  either  party  makes  a  material  affirmative  allegation  in  his 
pleading,  the  burden  of  establishing  it  rests  upon  him.*^^    The  burden  of  over- 


lins,  23  Ala.  837  (fatal  variance  between  the 
allegation  as  to  the  purchase  of  certain  prop- 
erty by  the  firm  and  the  proof ) . 

Connecticut. —  Moran  v.  Bentley,  69  Conn. 
392,  37  Atl.  1092. 

Illinoin. —  Waugh  v.  Schlenk,  23  111.  App. 
433,  where  the  bill  relied  on  the  contract  of 
partnership  for  recovery,  but  the  proof  showed 
that  the  only  ground  of  recovery  was  a  sub- 
sequent agi-eement,  and  plaintiff  therefore 
failed. 

Indiana. —  Elliott  v.  Stevenson,  21  Ind.  359, 
defense  of  payment  not  sustained  by  proof. 

Louisiana. —  Thompson  v.  Walker,  39  La. 
Ann.  892,  2  So.  789  (plea  of  full  and  final 
settlement  of  firm  affairs  not  sustained  by 
proof  of  a  partial  settlement)  ;  Hill  v.  Matta, 
12  La.  Ann.  179. 

Massachusetts. —  Evans  v.  Clapp,  123  Mass. 
165,  25  Am.  Rep.  52. 

Minnesota. —  Cochrane  v.  Halsey,  25  Minn. 
52,  action  for  dissolution  because  of  actual 
fraud  not  sustained  by  proof  of  constructive 
fraud. 

A^etc  Jersey. —  Farrington  v.  Harrison,  44 
N.  J.  Eq.  232,  10  Atl.  105,  15  Atl.  8,  plea 
of  full  accounting  not  sustained  by  the  evi- 
dence. 

New  York. —  Turner  v.  Weston,  133  N.  Y. 
650,  31__N.  E.  ga,  626  {affirming  16  N.  Y. 
Suppl.  772]  (defendant  cannot  prove  a  claim 
against  plaintiff  which  is  independent  of  the 
partnership,  when  he  has  not  pleaded  it  as  a 
counter-claim)  ;  Harlow  v.  La  Brun,  82  Hun 
292,  31  N.  Y.  Suppl.  487  {affirmed  in  151 
N.  Y.  278,  45  N.  E.  859];  McCall  v.  Mos- 
chowitz,  14  Daly  16,  1  N.  Y.  St.  99,  10  N.  Y. 
Civ.  Proc.  107. 

Ohio. —  Benninger  v.  Gall,  1  Cine.  Super. 
Ct.  331.  ^ 

Vermont. —  Woodward  v.  Francis,  19  Vt. 
434. 

Virginia. —  Laskey  v.  Burrill,  105  Va.  480, 
54  S.  E.  23,  no  variance. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  776,  777. 

63.  Illstad  V.  Anderson,  2  N.  D.  167,  49 
N.  W.  659. 

64.  California. —  Eichards  v.  Eraser,  122 
Cal.  456,  55  Pac.  246,  holding  that  under  the 
allegations  of  a  partnership,  plaintiff  is  en- 
titled to  prove  that  defendant  obtained  a 
fraudulent  release  from  liability  to  account, 
because  under  Civ.  Code,  §  2411,  every  part- 
ner is  bound  to  act  in  the  highest  good  faith 
toward  his  copartners. 


Louisiana. —  Littlefleld  v.  Beamis,  5  Rob. 
145. 

New  York. —  Boyd  v.  Foot,  5  Bosw.  110, 
defendants  entitled  to  an  investigation  of  all 
partnership  transactions,  although  they  were 
not  set  forth  in  their  pleadings  by  way  of 
counter-claim. 

Pennsylvania. —  James  v.  Browne,  1  Dall. 
339,  1  L.  ed.  165. 

Tennessee. —  Morris  V.  Wood,  (Ch.  App. 
1895)  35  S.  W.  1013. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  776,  777. 

65.  Bass  V.  Taylor,  34  Miss.  342;  Mitchell 
V.  O'Neale,  4  N"ev.  504.  But  see  Arnold  v. 
Angell,  62  N.  Y.  508  {reversing  38  N.  Y. 
Super.  Ct.  27]. 

66.  Arnold  v.  Angell,  62  N.  Y.  508 ;  Salter 
V.  Ham,  31  N.  Y.  321;  Heye  v.  Til  ford,  2 
N.  Y.  App.  Div.  346,  37  N.  Y.  Suppl.  751 
{affirmed  in  154  N.  Y.  757,  49  N.  E.  1098]. 

67.  Partnership  books  and  statements  see 
infra,  IX,  D,  12,  f. 

68.  Florida.— mms  v.  Nims,  23  Fla.  69,  1 
So.  527. 

Louisiana. —  Cockerham  v.  Bosley,  52  La. 
Ann.  65,  26  So.  814;  Camblat  v.  Tupery,  2 
La.  Ann.  10. 

Maine. —  Bradley  v.  Webb,  53  Me.  462. 

Ohio. —  Oglesby  v.  Thompson,  59  Ohio  St. 
60,  51  N.  E.  878. 

Oregon. —  Ashley  v.  Williams,  17  Oreg.  441, 
21  Pac.  556. 

Tennessee. —  Maupin  v.  Daniel,  3  Tenn.  Ch. 
223. 

West  Virginia. —  Hinkson  v.  Ervin,  40 
W.  Va.  Ill,  20  S.  E.  849. 

United  States. —  On  a  partnership  account- 
ing of  the  ownership  and  operation  of  a 
boat,  the  burden  was  on  the  partner  having 
charge  of  the  bookkeeper  and  his  books  to 
produce  the  same  in  order  to  show  the 
amount  that  should  be  allowed  for  operat- 
ing expenses.  Sandford  v.  Embry,  151  Fed. 
977,  81  C.  C.  A.  167. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  779. 

69.  Alabama. —  Butts  v.  Cooper,  (1907)  44 
So.  616,  holding  that  where,  in  a  suit  for 
a  partnership  accounting,  the  existence  of  the 
partnership  was  denied,  the  burden  of  proof 
thereof  was  on  complainant. 

California. —  Laffan  v.  Naglee,  9  Cal.  662, 
70  Am.  Dec.  678,  allegation  that  a  preemp- 
tion right  had  been  waived  by  a  copartner. 

Colorado. —  Michael  v.  Tracy,  15  Colo.  App. 
312,  62  Pac.  1048,  allegation  that  one  part- 
ner was  to  have  a  salary. 

[IX.  D,  10,  a] 
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coining  a  presumption  arising  from  the  partnership  relation,  or  from  the  facts 
previously  established  during  the  progress  of  the  trial,  rests  upon  him  against 
whom  the  presumption  exists.™ 

b.  Admissibility  and  Weight  and  Suffleieney.''^'    In  actions  for  partnership 

accounting,  the  admissibility  of  evidence  is  determined  by  the  general  rules  of 
evidence,"^^  excejjt,  of  course,  in  so  far  as  they  are  rendered  inapplicable  by  the  rela- 


District  of  Columbia. —  Consaul  v.  Cum- 
mings,  24  App.  Cas.  36. 

Georgia. —  McAllister  v.  Payne,  108  Ga. 
517,  31  S.  E.  165,  allegation  that  one  part- 
ner was  to  be  compensated  for  extra  services. 

Illinois. —  Clark  v.  Carr,  45  111.  App. 
469. 

Iowa. —  Willson  v.  Morse,  117  Iowa  581,  91 
N.  W.  823  (allegation  that  partnership  con- 
tract is  illegal)  ;  Brainsrd  v.  Wilson,  51  Iowa 
707,  1  N.  W.  706;  MeCabe  v.  Franks,  44 
Iowa  208. 

Kentucky. —  Moon  v.  Story,  8  Dana  226. 

Michigan. —  Lambert  V.  Griffith,  44  Mich. 
65,  6  N.  W.  106. 

Missouri. — Burgess  v.  Ransom,  72  Mo.  App. 
207. 

ZVew  Jersey. — Christopher  v.  Mattlage,  (Ch. 
1905)  60  Atl.  1124;  Farrington  v.  Harrison, 
44  N.  J.  Eq.  232,  10  Atl.  105,  15  Atl.  8; 
Silverthorn  v.  Brands,  42  N.  J.  Eq.  703,  11 
Atl.  328. 

Neio  York. — Aronson  v.  Greenberg,  78  N.  Y. 
App.  Div.  639,  79  N.  Y.  Suppl.  1063;  Dwyer 
V.  Rorke,  10  N.  Y.  App.  Div.  236,  41  N.  Y. 
Suppl.  721. 

North  Carolina. —  Gossett  v.  Weatherly,  58 
N.  C.  46. 

Oregon. —  Marabitti  v.  Bagolan,  21  Oreg. 
299,  28  Pac.  10. 

Pennsylvania. —  McCullough  v.  Barr,  145 
Pa.  St.  459,  22  Atl.  962;  Patterson  v.  Silli- 
man,  28  Pa.  St.  304;  Stibich  v.  Goenner,  8 
Pa.  Dist.  227. 

Wyoming. —  Tregea  v.  Mills,  11  Wyo.  438, 
72  Pac.  578,  73  Pac.  209. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  779. 

70.  Alaba/ma. —  Patterson  v.  Ware,  10  Ala. 
444,  presumption  that  debts  had  been  col- 
lected. 

Colorado. —  Hottel  v.  Mason,  16  Colo.  43, 
26  Pae.  335,  presumption  that  property  sold 
was  that  of  the  individual  partner  over- 
come by  the  fact  thai;  the  note  taken  by  him 
for  tlie  pj'ice  named  the  firm  as  payees. 

District  of  Columbia. —  Kilbourn  V.  Latta, 
7  Maekev  80. 

Illinois.— hnsweW  v.  Robbins,  39  111.  219. 

Iowa. —  Where,  on  an  accounting  between 
partners  who  had  been  engaged  in  the  real 
estate  bnsincsK,  it  did  not  appear  that  the 
purcliase  of  land  liad  been  originally  contem- 
plated, hut  one  of  the  partners  advanced  a 
sum  for  tli<!  ])ur(^haHe,  wliicli  was  forfeited 
l)y  failure  to  coni|)l(!tp  it,  the  one  making 
the  a(lviin('(^  liiu!  Wm  hmdm  of  Hhowing  that 
the  ot  her  a ul  lioi  i/i^ii  or  l  atilicd  tiie  trans- 
action, in  orilcr  to  hohl  iiini  liable  for  any 
part  of  the  loMH.  WifigiiiH  Markhani,  l.'il 
Jowa  102,  lOri  N.  W.  I  i:t. 

Kcnlurky.—  AUnU'H  v.  Hoden,  (I  M.  Mon.  100; 
Wilson  «. 'J'otter,  42  S.  W.  830,  1!)  Ky.  L. 
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Louisiana.—  Long  v.  Kee,  44  La.  Ann.  309, 
10  So.  854;  Bry  v.  Cook,  15  La.  Ann.  493. 

Mississippi. —  Mayson  v.  Beazley  27  Miss. 
106. 

New  Jersey. —  Van  Horn  v.  Van  Horn,  (Ch. 
1890)  20  Atl.  826. 

New  York. —  Van  Name  v.  Van  Name,  38 
N.  Y.  App.  Div.  451,  56  N.  Y.  Suppl.  659. 
Where  defendant,  as  managing  partner  of  a 
wholesale  drug  firm  which  also  operated  a 
retail  establishment,  sold  goods  to  another 
retail  firm  in  which  he  was  interested,  the 
burden  was  on  him,  in  a  proceeding  to  dis- 
solve the  wholesale  concern,  to  prove  that  he 
obtained  the  best  price  obtainable  for  the 
goods  sold  to  his  retail  firm,  and  that  he  did 
not  use  his  connection  with  the  wholesale 
concern  at  its  expense  to  benefit  his  other 
business.  Van  Deusen  v.  Crispell,  114  N.  Y. 
App.  Div.  361,  99  N.  Y.  Suppl.  874. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  779. 

71.  Partnership  books  and  statements  see 
infra,  IX,  D,  12,  f. 

72.  California. —  Harper  v.  Lamping,  33 
Cal.  641,  in  an  action  to  wind  up  a  partnsr- 
ship  evidence  that  one  of  the  partner's  con- 
tribution to  the  capital  was  the  money  of  a 
third  person  is  irrelevant. 

Georgia. —  Huger  v.  Cunningham,  126  Ga. 
684,  56  S.  E.  64,  in  construing  a  partnership 
agreement,  testimony  that  one  partner  be- 
fore signing  the  articles  of  partnership  had 
made  the  same  ofTer  of  partnership  to  a 
relative  who  had  declined  it  is  not  relevant, 
nor  is  a  letter  from  one  of  the  partners  to 
his  factor  authorizing  his  copartner  to  draw 
on  his  private  account  for  funds  in  conduct- 
ing the  partnership  enterprise. 

Illinois. —  McCandless  v.  Crouse,  220  111. 
344,  77  N.  E.  202,  where  a  firm  has  been 
dissolved  by  mutual  consent,  evidence  as  to 
the  causes  of  the  dissolution  and  the  re- 
sponsibility of  the  parties  therefor  is  im- 
material in  a  suit  for  an  accounting. 

Indiana. —  Kitson  v.  Hillabold,  95  Ind. 
136. 

Kansas. —  Taggart  v.  Burdiek,  (1806)  43 
Pac.  243 ;  Veatcli  v.  Eabcock,  54  Kan.  297,  38 
Pac.  274;  Butcher  v.  Auld,  3  Kan.  217. 

Kentucky. —  McBraver  v.  Hanks,  72  S.  W. 
2,  24  Ky.  L.  Rep.  1099. 

Louisiana. —  Keough  v.  Foreman,  32  La. 
Ann.  1309. 

Massachusetts. —  Freeman  v.  Freeman,  142 
Mass.  98,  7  N.  E.  710.  Where  in  a  partnor- 
sliip  accounting  it  aiijiearcd  tliat  one  of  the 
partners  had  a('('C])te(l  a  retainer  of  two 
tliouHiunl  live  hundred  dollars  a  year  from 
the  <l  (MMn|)any,  vvliicli  whh  agreo<l  should  be 
])urtn('rHhip  property,  but  there  was  no  claim 
concerning  any  Hcrvices  rendered  for  others, 
<ividence  as  to  whetiuM'  he  liiid  rendered  serv- 
icoa  to  any  other  company  for  which  he  hud 
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tioii  of  the  parties  and  the  nature  of  the  proceeding ;  and  the  same  is  true  with 
respect  to  the  weight  and  sufficiency  of  evidence.'''* 


made  no  charge  was  irrelevant.  Young  v. 
VVinkley,  191  Mass.  570,  78  N.  E.  377. 

Minnesota. —  Johnson  v.  Garrett,  23  Minn. 
565. 

Missouri. —  Inglis  v.  Floyd,  33  Mo.  App. 
565. 

Montana. —  Lawlor  v.  Kemper,  20  Mont. 
13,  49  Pac.  398. 

Nebraska. —  Morris  v.  Haas,  54  Nebr.  579, 
74  N.  W.  828. 

Nevada. —  Folsom  v  Marlette,  23  Nev.  459, 
49  Pac.  39. 

Neio  York. —  Van  Name  v.  Van  Name,  33 
N.  Y.  App.  Div.  451,  56  N.  Y.  Suppl.  659; 
Rodgers  v.  Clement,  15  N.  Y.  App.  Div.  561, 
44  N.  Y.  Suppl.  516  [reversed  on  other 
grounds  in  162  N.  Y.  423,  56  N.  E.  901,  16 
Am.  St.  Eep.  342]. 

Oregon. —  Boire  v.  McGinn,  8  Oreg.  466. 

Texas. —  Gresham  v.  Harcourt,  93  Tex.  149, 
53  S.  W.  1019  [reversing  (Civ.  App.  1899)  50 
S.  W.  1058];  Veck  v.  Culbertson,  (Civ.  App. 
1900)  57  S.  W.  1114.  Where,  in  a  suit  by  a 
partner  in  a  real  estate  firm  for  an  account- 
ing, there  was  a  controversy  as  to  the  com- 
mission on  sales  of  land  owned  by  defendant, 
whers  a  part  of  the  consideration  had  been 
paid  and  the  land  had  reverted  to  defendant 
for  failure  to  pay  the  balance,  and  there  was 
a  question  whether  the  partnership  agree- 
ment covered  such  matters,  and  defendant 
testified  that  another  agreement  had  been 
entered  into  in  relation  to  such  transactions, 
which  was  denied  by  plaintiff,  proof  of  custom 
as  to  sales  of  real  estate  by  brokers  and 
their  fees  due  tliereon  was  admissible  as  a 
basis  on  which  to  act  if  they  should  find 
that  there  was  no  agreement  as  to  commis- 
sions in  such  transactions.  Morgan  v.  Bar- 
ber, (Civ.  App.  1907)  99  S.  W.  730. 

TFas7un^*ow.— Bingham  v.  Keylor,  25 
Wash.  156,  64  Pac.  942. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  780. 

73.  Alabama. —  Harris  v.  Harris,  132  Ala. 
208,  31  So.  355  (evidence  of  a  partial  division 
of  firm  assets  insufficient  to  show  a  complete 
srttlement)  ;  Adams  v.  Warren,  (1892)  11 
So.  754. 

California. —  Painter  v.  Painter,  (1894) 
36  Pac.  865,  evidence  insufficient  to  show 
that  an  entry  on  firm  books  was  fraudulent 
and  void. 

District  of  Columbia. —  Rick  v.  Neitzy,  1 
Macksy  21,  no  decree  for  an. accounting  Avill 
be  made,  when  the  parties  have  kept  their 
accounts  so  negligently  that  the  court  cannot 
do  justice  between  them. 

Illinois. —  Brownell  v.  Steere,  128  111.  209, 
21  N.  E.  3  (evidence  held  sufficient  to  sus- 
tain finding  of  trial  court)  ;  Beale  v.  Beale, 
116  111.  292,  5  N.  E.  540. 

loioa. — -Hartung  v.  Oldfield,  124  Iowa  184, 
187,  99  N.  W.  699  (where  it  was  said:  "  The 
caution  defendant  appears  to  have  exercised 
to  conceal  the  transaction  from  his  partner 
toward  whom  he  should  have  acted  openly 
and  with  perfect  candor,  the  fact  that  the 
money  was  paid  immediately  upon  the  com- 
[47] 


pletion  of  the  invoice,  and  the  treatment  of 
the  supplemental  agreement  not  to  enter 
business  again  as  a  part  of  the  original  con- 
tract .  .  .  incline  us  to  reject  the  claim  of 
defendant");  Levi  v.  Karrick,  13  Iowa 
344. 

Kansas. —  Wolfley  v.  Shuemaker,  4  Kan. 
App.  38,  45  Pac.  792. 

Kentucky. —  Caldwell  v.  Lang,  101  S.  W. 
972,  31  Ky.  L.  Rep.  237;  Wilson  v.  Potter, 
42  S.  W.  836,  19  Ky.  L.  Eep.  988; 
Chamberlain  v.  Sawyers,  32  S.  W.  475,  17 
Ky.  L.  Eep.  716;  Scott  v.  Perry,  32  S.  W. 
401,  17  Ky.  L.  Eep.  746;  Atherton  f.  Coch- 
ran, 9  S.  W.  519,  11  S.  W.  301,  11  Ky.  L. 
Rep.  185;  Dixon  v.  Ford,  1  S.  W.  817,  8 
Ky.  L.  Rep.  420. 

Louisiana. — ^  Denton  v.  Erwin,  6  La.  Ann. 
317. 

Maryland. —  Turner  v.  Turner,  98  Md.  22, 
55  Atl.  1023 ;  Grove  v.  Fresh,  9  Gill  &  J.  280. 

Michigan. —  Clarke  v.  Pierce,  74  Mich.  638, 
42  N.  W.  357 ;  Heath  v.  Waters,  40  Mich.  457. 

Minnesota. — Lizee  v.  Robert,  96  Minn.  169, 
104  N.  W.  836;  Nesbitt  v.  Eobbins,  34  Minn. 
380,  25  N.  W.  802. 

Mississippi. —  Lamb  v.  Rowan,  83  Miss.  45, 
35  So.  427,  690  (evidence  sufficient  to  show 
that  the  lands  in  question  were  not  pur- 
chased with  firm  funds)  ;  Frank  v.  Webb,  67 
Miss.  462,  6  So.  620;  Berry  v.  Folkes,  60 
Miss.  576. 

Missouri. —  Ely  v.  Coontz,   167  Mo.  371, 

67  S.  W.  299;  Campbell  v.  Coquard,  93  Mo. 
474,  6  S.  W.  360;  Dale  v.  Hogan,  39  Mo. 
App.  646,  evidence  held  to  be  too  indefinite 
to  warrant  a  referee  in  stating  an  account. 

Nevada. —  Folsom  v.  Marlette,  23  Nev.  459, 
49  Pac.  39. 

Neiu  Jersey. —  Richardson  v.  Hatch,  (Ch. 
1903)  55  Atl.  1115  (evidence  sufficient  to 
show  that  accounts  had  been  balanced  be- 
tween the  parties  at  a  certain  date)  ;  Hutch- 
inson V.  Onderdonk,  6  N.  J.  Eq.  277  [re- 
versed on  other  grounds  in  6  N.  J.  Eq. 
632]. 

Neio  Mexico.— De.  Manderfleld  v.  Field,  7 
N.  M.  17,  32  Pac.  146,  evidence  furnished 
no  basis  on  which  a  correct  balance  could 
be  struck,  and  allegations  of  fraud  not  sus- 
tained by  vague  imputations  not  resting  on 
definite  statements  of  fact. 

Neio  York. —  Sterling  v.  Chapin,  185  N.  Y. 
395,  78  N.  E.  158  [reversing  111  N.  Y.  App. 
Div.  912,  96  N.  Y.  Suppl.  1147];  Hebble- 
thwaite  v.  Flint,  115  N.  Y.  App.  Div.  597,  101 
N.  Y.  Suppl.  43;  Brady  v.  Powers,  112  N.  Y. 
App.  Div.  845,  98  N.  Y.  Suppl.  237  [modi- 
fying  105  N.  Y.  App.  Div.  476,  94  N.  Y. 
Suppl.  259]  ;  Robinson  v.  McGinty,  84  N.  Y. 
App.  Div.  639,  82  N.  Y.  Suppl.  736  (judg- 
ment was  against  the  weight  of  evidence)  ; 
Reilly  v.  Freeman,  84  N.  Y.  App.  Div.  433, 
82  N.  Y.  Suppl.  929 ;  Aronson  v.  Greenberg, 
78  N.  Y.  App.  Div.  639,  79  N.  Y.  Suppl. 
1063;  Tygart  v.  Wilson.  39  N.  Y.  App.  Div. 
58,  56  N.  y.  Suppl.  827;  Newhall  v.  Wyatt, 

68  Hun  1,  22  N.  Y.  Suppl.  828  [reversed  on 
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c.  Proceedings  Upon  Trial.  These  follow  tiie  ordinary  course  of  a  suit  in 
equity,'^''  except  as  tiiey  arc  regulated  by  local  statute.''''  If  tliere  are  di6pute(k 
questions  of  fact,  those  may  be  referred  to  a  jury  for  deterininatiou/''  under  proper 
instructions  from  the  court."  If  the  bill  asks  for  a  dissolution  of  the  firm  and  an 
accounting,  a  finding  of  tlie  fact  of  partnership  should  precede  an  order  for  an 
account;''*  but  if  the  partnership  is  admitted  and  the  court  orders  it  dissolved,''^ 
or  if  the  bill  is  simply  for  an  accounting  after  the  dissolution  of  an  admitted  part- 
nership, an  interlocutory  order  or  decree  for  an  accounting  is  of  coui'.se,  unless 
plaintilf  has  lost  his  right  thereto  by  laches  or  the  statute  of  limitations  or  for 
some  other  cause.^"  A  party  who  has  drawn  and  entei'ed  such  an.  order  or  judg- 
ment is  bound  by  its  terms.*" 

11.  Other  Proceedings  on  Accounting.  The  defendant's  liability  to  account, 
where  it  is  disputed,  should  be  determined  before  a  reference  to  a  master  or 
referee  to  take  the  account  is  made  ;  for  if  the  question  is  decided  against  com- 
plainant it  may  end  the  litigation.^*    The  piaintifl:  is  not  debarred  from  a  reference 


another  point  in  139  N.  Y.  452,  34  N.  E.  1045, 
36  Am.  St.  Eep.  712]  ;  Gray  v.  Green,  66 
Hun  469,  21  N.  Y.  Siippl.  533  iaffi/rmed  in 
142  N.  Y.  316,  37  N.  E.  124,  40  Am.  St.  Rep. 
596]  ;  Comey  v.  Andrews,  14  Daly  437,  14 
N.  Y.  St.  672  [affirmed  in  124  N.  Y.  623, 
26  N.  E.  758];  Larkin  v.  Martin,  46  Misc. 
179,  93  N.  Y.  Suppl.  198;  Tennant  v.  Guy, 
3  N.  Y.  Suppl.  697. 

North  Carolina. —  Brown  V.  Haynes,  59 
N.  C.  49. 

Tennessee. —  Horne  v.  Greer,  ( Ch.  App. 
1897)  43  S.  W.  774. 

Utah. — -Anderson  v.  Anderson,  24  Utah  497, 
68  Pac.  319,  25  Utah  164,  70  Pac.  608. 

Virginia. —  Slaughter  v.  Danner,  102  Va. 
270,  46  S.  E.  289. 

Wisconsin.- — Ehrlich  v.  Brucker,  121  Wis. 
495,  99  N.  W.  213;  Bennett  i;.  Luby,  112 
Wis.  118,  88  N.  W.  37. 

United  States.— Cluy  v.  Field,  138  U.  S. 
464,  11  S.  Ct.  419,  34  L.  ed.  1044;  Moore  v. 
Huntington,  17  Wall.  417,  21  L.  ed.  642. 

England. —  Carr  v.  Smith,  5  Q.  B.  128,  Dav. 
&  M.  192,  48  E.  C.  L.  128  (settlement  in 
question  could  operate  only  as  an  award, 
and  could  not  so  operate  for  want  of  stamp)  ; 
Worts  V.  Pern,  3  Bro.  P.  C.  548,  1  Eng.  Re- 
print 1490  (draft  of  articles  of  partner- 
ship, together  with  a  stated  account  and  pay- 
ment of  money  by  acting  partner  to  others 
is  suiTicient  evidence  of  partnership  to  ground 
a  decree  for  account). 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  781. 

74.  Illinois. —  Southvvorth  v.  People,  183 
111.  621,  56  N.  E.  407  [affirming  85  111.  App. 
289]. 

A'eif?  York. —  Kirkwood  v.  Smith,  72  N.  Y. 
App.  Div.  429,  75  N.  Y.  Suppl.  1016. 

I'rvnsylvania. —  Fries  v.  Ennis,  8  Pa.  Co. 
Ct.  113.' 

Vir(/inia.—'  Slaughter  v.  Danner,  102  Va. 
270,  46  S.  E.  289. 

/■;nr;/«wL— Teacher  v.  Calder,  [1899]  A.  C. 
451;  Ambler  v.  Bolton,  L.  R.  14  ICq.  427, 
41  L.  J.  Ch.  783,  20  Wkly.  Ren.  934;  Bato 
V.  RobitiH,  '.',2  Mcav.  7."i,  55  Eng.  Reprint 
28. 

75.  Cook  r.  .TcnkiiiH,  79  N.  Y.  575,  applying 
C-hIc  Civ.  I'roc  (i  !I7'1,  an  lo  (lie  trial  of 
iHHiK'H  of  fact  arisin/.^  ini  ii  coutilr'i-claini. 
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76.  Carlin  v.  Donegan,  15  Kan.  495; 
Roache  v.  Pendergast,  3  liarr.  &  J.  (Md.)  33; 
Johnson  v.  Clements,  23  Tex.  Civ.  App.  112, 
54  S.  W.  272. 

77.  Wadley  v.  Jones,  55  Ga.  329;  Moore  v. 
Stone,  50  Ga.  157;  Smith  v.  Smith,  93  Me. 
253,  44  Atl.  905;  Russell  v.  Nail,  79  Tex.  664, 
15  S.  W.  635;  Carroll  v.  Evans,  27  Tex.  262; 
Herring  v.  Herring,  (Tex.  Civ.  App.  1899) 
51  S.  W.  865;  Yarwood  v.  Billings,  31  Wash. 
542,  72  Pac.  104. 

78.  Reybold  v.  Dodd,  1  Harr.  (Del.)  401, 
26  Am.  Dec.  401  (an  interlocutory  decree  for 
an  account,  in  such  a  case,  decides  the  fact 
of  a  partnership  but  not  the  terms  of  the 
partnership  agreement)  ;  Nims  v.  Nims,  20 
Fla.  204 ;  Jones  v.  Lester,  77  N.  Y.  App.  Div. 
174,  78  N.  Y.  Suppl.  1000. 

79.  Nisbet  v.  Nash,  52  Cal.  540. 

80.  Alabama. — -Collins  v.  Owens,  34  Ala. 
66. 

Georgia. —  Jeter  v.  Johnston,  110  Ga.  308, 
35  S.  E.  166. 

.l/ari/ZaMcZ.— McKaig  v.  Hebb,  42  Md.  227 
(the  order  should  not  be  made,  if  it  ap- 
pears that  plaintiff  has  no  real  cause  of 
complaint  and  that  no  good  purpose  can  be 
served  by  the  order)  ;  Glenn  v.  Hebbj  12  Gill 
&  J.  271. 

Mississijjpi. —  Felder  v.  Wall,  26  INIiss.  595. 
New  Jersey. —  Rennie  i".  Crombie,  12  N.  J. 
Eq.  457. 

NeiD  Yor/c— Smith  r.  Fitchett,  56  Hun  473, 
10  N.  Y.  Suppl.  459  [affirming  2  N.  Y.  Suppl. 
201,  15  N.  Y.  Civ.  Proc.  207]  ;  Kennedy  v. 
Shilton,  1  Hilt.  546,  9  Abb.  Pr.  157  note; 
Pine  r.  Ormsbee,  2  Abb.  Pr.  N.  S.  375. 

North  Carolina. —  Smith  v.  Barringer,  74 
N.  C.  C65. 

Sec  38  Cent.  Dig.  tit.  "Partnership,"  S  787. 

81.  Kennctt  /;.  Hopkins,  175  N.  Y.  496,  67 
N.  E.  1084,  174  N.  Y.  545,  67  N.  E.  1084 
[affi.rminq  58  N.  Y.  App.  Div.  407,  69  N.  Y. 
Sn|)pl.  18]. 

82.  Jones  r.  Lester,  77  N.  Y.  App.  Div. 
174,  78  N.  Y.  Suppl.  1000  (api)lving  (\ulo  Civ. 
Proc.  S  1013)  ;  iJantoH  v.  Hrad'v,  8  llow.  Pr. 
(N.  Y.)  216;  Dampf's  Appeal,  100  Pa.  St. 
72;  Collvcr  r.  (\)Ilver,  38  I'a.  St.  257. 

83.  Adnnm  r.  Gii'ubort.  69  111.  585;  Vermil- 
lion /•.  liaih-y,  27  111.  230  (in  the.so  two  cases 
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by  the  fact  that  it  is  apparent  tliat  he  cannot  supply  evidence  which  will  enable 
tlie  referee  to  state  an  absolutely  accurate  account ;  but  it  is  premature  to 
reijiiire  a  referee  to  take  and  state  an  account,  before  the  assets  have  been  sold.^^ 
Plaintiff  is  certainly  entitled  to  a  reference,  when  the  answer  admits  everything 
essential  to  authorize  the  court  to  order  it,^''  unless  the  court  itself  will  undertake 
the  task  of  stating  the  account,^''  or  defendant  is  willing  to  accept  the  account  as 
stated  by  plaintili,^^  or  defendant  alleges  a  full  adjustment  and  settlement  of  the 
accounts  and  arrival  at  an  agreed  balance.^'  When  an  accounting  is  ordered  it 
should  include  a  complete  adjustment  of  all  firm  accounts,^"  which  have  not  been 
previously  settled  by  the  parties,^'  or  have  not  been  taken  out  of  the  accounting 
by  some  other  proceedings.^^  The  account  should  not  be  drawn  up  as  one 
between  the  partners  as  individual  debtor  iind  creditor,  but  the  account  of  the 
partnership  with  non-partners  should  be  first  ascertained  and  stated  ;  then  each 
partner  should  be  credited  with  what  he  has  brought  in,  or  advanced,  as  a  partner- 
ship transaction,  and  lastly  it  should  apportion  between  them  the  profits  to  be 
divided  and  losses  to  be  made  good,  and  ascertain  what,  if  anything,  any  partner 
should  pay  to  the  other,  in  order  that  all  cross  claims  may  be  settled.^^  This 
method  of  stating  the  account  may  be  modified  by  the  circumstances  of  a 
particular  case,  including  the  business  usages  of  the  firm.^* 


tlie  bill  was  dismissed)  ;  Driggs  v.  Morely, 
2  Finn.  (Wis.)  403,  2  Cliandl.  59  (in  this 
ease  the  bill  was  retained,  although  plaintiff 
failed  to  prove  a  partnership,  because  he  was 
entitled  to  an  accounting  as  assignee  of  a 
former  partner  of  defendant). 

84.  Costello  V.  Montague,  101  Ala.  426,  13 
So.  428. 

85.  Trufant  v.  Merrill,  1  Sweeny  (N.  Y.) 
462,  6  Abb.  Pr.  N.  S.  4C2,  37  How.  Pr.  531. 

86.  Illinois. —  Wilcoxon  v.  Wilcoxon,  111 
111.  App.  90. 

Kansas. — Auld  v.  Butcher,  2  Kan.  135. 

Kentucky. —  Bush  v.  Stamper,  61  S.  W. 
267,  22  Ky.  L.  Eep.  1592. 

ISiebraska.—  Gerber  v.  Jones,  36  Nebr.  120, 
54  N.  W.  81. 

New  York. —  Kennett  v.  Hopkins,  175  N.  Y. 
496,  67  N.  E.  1084,  174  jST.  Y.  545,  67  N.  E. 
1084  [affirming  58  N.  Y.  App.  Div.  407,  69 
N.  Y.  Suppl.  18  (affirming  20  Misc.  259,  45 
N.  Y.  Suppl.  797)]. 

North  Carolina. — ^MePeters  v.  Ray,  85  N.  C. 
462. 

Oklahoma. —  Conlev  v.  Horner,  10  Okla. 
277,  62  Pae.  807,  applying  Code,  §  304. 

South  Carolina. —  Bouland  v.  Carpin,  27 
S.  C.  235,  3  S.  E.  219,  applying  Code,  §  293. 

Tennessee. —  Frierson  v.  Morrow,  (Ch.  App. 
1898)  48  S.  W.  245,  application  for  recom- 
mitting an  account  denied  because  it  was 
apparent  that  a  new  account  would  be  still 
less  in  his  favor  than  the  first  one. 

England. —  Zalinoff  Hammond,  [1898]  2 
Ch.  92,  67  L.  J.  Ch.  370,  78  L.  T.  Rep.  N.  S. 
456;  Barnes  v.  Youngs,  [1898]  1  Ch.  414, 
62  L.  J.  Ch.  263,  46  Wkly.  Rep.  332,  a  dis- 
puted question  of  law  or  of  fraud  should 
not  be  referred. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  790. 

87.  Eoelofs  v.  Wever,  119  Mich.  334,  78 
N.  W.  136. 

88.  Diehl  v.  Dreyer,  84  N.  Y.  App.  Div. 
247,  82  N.  Y.  Suppl'.  770. 

89.  Wynkoop  v.  Wvnkoop,  119  N.  Y.  App. 
Div.  679,  104  N.  Y.  Suppl.  296. 


90.  Bernie  v.  Vandever,  16  Ark.  616;  Ran- 
dolph V.  Inman,  172  111.  575,  50  N.  E.  104; 
Sharp  V.  Morrow,  6  T.  B.  Mon.  (Ky.)  300; 
Wiggin  V.  Fine,  17  Mont.  575,  44  Pac.  75. 

91.  Boyle  v.  Hardy,  28  Mo.  390;  Park- 
hurst  V.  Muir,  7  N.  J.  Eq.  555;  Leinbach  v. 
Wolle,  211  Pa.  St.  629,  61  Atl.  248;  Sim  v. 
Sim,  n  Jr.  Ch.  310. 

92.  Price  c.  Eccles,  73  N.  C.  162  (applying 
Code  Civ.  Proe.  §  127)  ;  Herring  v.  Herring, 
(Tex.  Civ.  App.  1899)  51  S.  W.  865. 

93.  Garrett  v.  Robinson,  80  Ala.  192;  Me- 
Call  V.  Moschowitz,  14  Daly  (N.  Y.)  16,  1 
N.  Y.  St.  99,  10  N.  Y.  Civ.  Proc.  107;  Neu- 
decker  v.  Kohlberg,  3  Daly  (N.  Y.)  407; 
Strathy  v.  Crooks,  6  Grant  Ch.  (U.  C.)  162. 
In  Cockerham  v.  Bosley,  52  La.  Ann.  65,  26 
So.  814,  it  is  said  that  the  account  of  a 
liquidator  of  a  partnership  should  be  so 
made  out  as  to  be  susceptible  of  easy  under- 
standing by  those  who  have  to  deal  with  the 
same,  and  who  are  not  professional  book- 
keepers, or  expert  accountants;  and  where  it 
is  not  the  case  will  be  remanded  at  the  ex- 
pense personally  of  the  liquidator.  See  also 
Hicks  V.  Chadwell,  1  Tenn.  Ch.  251. 

94.  Kentucky. —  Hume  v.  McNees,  10  S.  W. 
384,  10  Ky.  L.  Eep.  947. 

Neio  York. —  Lowther  v.  Lowther,  105  N.  Y. 
App.  Div.  638,  94  N.  Y.  Suppl.  159. 

United  States. —  Kelsey  v.  Hobby,  16  Pet. 
269,  10  L.  ed.  961. 

England. —  Thornton  v.  Proctor,  Anstr.  94, 
3  Rev.  Rep.  558;  Watney  v.  Wells,  9  Jur. 
N.  S.  396,  32  L.  J.  Ch.  194,  1  New  Rep.  82,  11 
Wkly.  Rep.  228. 

Canada. — Davidson  v.  Thirkell,  3  Grant  Ch. 
(U.  C.)  330. 

Filing  verified  account. —  In  New  York  a 
party  in  a  suit  for  the  dissolution  of  a  part- 
nership and  for  an  accounting,  adjudged  to 
account,  should,  as  required  by  chancery  rule 
107,  file  a  verified  account,  and  the  adverse 
party,  if  not  satisfied,  should  file  objections 
and  specify  what  surcharges  he  claims  should 
be  made,  thereby  making  issues  for  litigation. 
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12.  Charges  and  Credits  —  a.  In  General.  In  stating  the  account,  as  inti- 
mated ill  tlie  last  paragraph,  eacii  partner  is  to  be  credited  with  every  coiitril>ii- 
tion  wiiich  lie  has  made  to  the  partnership  estate,  as  sliown  by  the  books,'*^'  or  by 
other  competent  evidence.'*"  But  he  is  not  entitled  to  credit  lor  expenditures 
made  for  the  firm,  or  extra  services  rendered  to  it,  unless  he  can  show  authority 
from  the  firm  for  such  charge,  or  its  acquiescence  therein.''^  Nor,  as  a  rule,  are 
niatters  having  nothing  to  do  with  the  partnership  business  to  be  taken  into  con- 
sideration.^^ A  partner  is  to  be  charged  witli  all  sums  of  money  drawn  from  the 
firm  and  with  all  other  forms  of  its  property  appropriated  by  him,'-*^  as  well  as 
with  all  losses  sustained  by  the  firm  through  his  failure  properly  to  perform  his 
duties  as  partner.^    In  most  jurisdictions  he  will  be  charged  v/ith  interest  on  a 


Kliger  v.  Rosenfeld,  120  N.  Y.  App.  Div.  396, 
105  N.  Y.  Suppl.  214;  New  York  Bank-Note 
Co.  V.  Hamilton  Bank-Note  Engraving,  etc., 
Co.,  56  N.  Y.  App.  Div.  488,  67  N.  Y.  Suppl. 
827.  But  failure  of  defendant  to  object  may 
estop  him  to  complain  on  the  ground  that 
no  account  was  filed.  Kliger  v.  Rosenfeld, 
supra. 

95.  Murphey  v.  Bush,  122  Ga.  715,  50  S.  E. 
1004;  Ernst  v.  Schmitz,  207  111.  604,  69  N.  E. 
923;  Rosenstiel  v.  Gray,  112  111.  282  (but  he 
must  not  be  twice  credited  for  the  same  ad- 
vance) ;  Parker  v.  Eamsbottom,  5  D.  &  R. 
138,  3  B.  &  C.  257,  3  L.  J.  K.  B.  O.  S.  16, 
10  E.  C.  L.  124. 

96.  District  of  Columbia. — Consaul  v.  Cum- 
mings,  24  App.  Gas.  36,  one  of  a  firm  of  at- 
torneys credited  with  his  expenses  on  behalf 
of  the  firm  in  attempting  to  collect  disallowed 
claims. 

Georgia. —  McAllister  v.  Payne,  108  Ga. 
517,  34  S.  E.  165,  where  an  agreement  for 
the  credit  was  shown. 

Illinois.— Snell  v.  De  Land,  136  111.  533, 
27  N.  E.  183. 

Blichigan. —  Hake  v.  Coach,  114  Mich.  558, 
72  N.  W.  623,  circumstances  showed  that  a 
note  given  by  one  partner  and  paid  by  him 
was  executed  for  the  benefit  of  the  firm,  with 
the  copartner's  consent. 

Mississippi. —  Eandle  v.  Richardson,  53 
Miss.  176. 

Neio  Yor/c— Neal  v.  Abel,  103  N.  Y.  App. 
Div.  414,  92  N.  Y.  Suppl.  1045.  Where,  in 
an  action  by  a  partner  for  an  accounting, 
defendant  claimed  a  credit  for  certain  foreign 
currency  bonds  delivered  by  him  as  an  ex- 
pense in  the  joint  enterprise,  and  such  bonds 
were  of  no  value  except  as  transferable  at 
a  discount  for  gold  bonds,  some  of  which  de- 
fendant held  under  the  enterprise,  it  was 
held  that,  allliougli  delivery  of  the  currency 
bonds  was  not  a  proper  credit  as  against 
plaintilT,  defendant's  account  should  not  be 
surcharged  with  their  face  value,  but  the 
cxchang(?abl(!  equivalent  in  gold  bonds  aliould 
liO  added  (o  tlic  account  of  the  gold  bondu 
held  by  hiiri.  I[el)bl(5thvviiite  v.  Ii'lint,  115 
N.  Y.  App.  Div.  597,  101  N.  Y.  Suppl.  4:!. 

J'cnvsylvania. —  li'inletter  v.  Bauni,  207  Pa. 
St.  .'101,'  50  Atl.  9-11. 

Tcnnr.nHcc. —  i''ri(!rHon  r.  Morrow,  (Ch.  App. 
1H9H)  48  S.  W.  2-15,  holding  tlint  a  jjarliier 
was  lo  bo  credil/'il  with  a  (lel)t  due  him  from 
tli(!  lirni  for  H(!rvi(:(^H  iiH  rciceiver  of  another 
firm. 


Texas. — Barber  v.  Morgan,  (Civ.  App.  1900) 
76  S.  W.  319,  not  to  be  twice  credited  for 
the  same  claim. 

Virginia. —  Dixon  v.  Paddock,  104  Va.  387, 
51  S.  E.  841. 

West  Virginia. —  Moore  v.  Wheeler,  10 
W.  Va.  35. 

England. —  Cruikshank  v.  McVicar,  8  Beav. 
106,  14  L.  J.  Ch.  41,  50  Eng.  Reprint  42. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  792  et  seq. 

97.  District  of  Columbia. — Consaul  v.  Cum- 
mings,  21  App.  Cas.  36. 

Oregon. —  Willard  v.  Bullen,  41  Oreg.  25, 
67  Pac.  924,  68  Pac.  422. 

Pennsylvania. — Willock  v.  Dubbs,  32  Pittsb. 
Leg.  J.  N.  S.  250. 

Virginia. —  Dixon  v.  Paddock,  104  Va.  387, 
51  S.  E.  841. 

England. —  Barrett  v.  Hartley,  L.  R.  2  Eq. 
789,  12  Jur.  N.  S.  426,  14  L.  T.  Rep.  N.  S. 
474,  14  Wkly.  Rep.  684;  Macdonald  v.  Rich- 
ardson, 1  Giffard  81,  5  Jur.  N.  S.  9,  10  L.  T. 
Rep.  N.  S.  166,  65  Eng.  Reprint  833;  Whit- 
tle V.  McFarlane,  1  Knapp  311,  12  Eng.  Re- 
print 338. 

98.  Where,  in  an  action  for  a  partnership 
accounting,  the  pleadings  relate  solely  to  an 
accounting  of  such  business,  a  note  executed 
by  one  of  the  partners  and  his  wife  to  the 
other  previous  to  the  partnership,  and  having 
nothing  to  do  with  the  partnership  business, 
cannot  be  considered  in  the  accounting. 
Payne  i'.  Martin,  39  Colo.  265,  89  Pac. 
46. 

99.  Kentucky. —  Archer  v.  Barry,  62  S.  W. 
485,  23  Ky.  L.  Rep.  12,  but  not  to  be  charged 
with  money  misappropriated  by  his  son  who 
is  an  agent  of  the  firm. 

'North  Dakota. —  Lay  v.  Emery,  8  N.  D. 
515,  79  N.  W.  1053,  a  partner  who  has  re- 
tained the  agreed  compensation  for  his  whole 
time,  in  managing  the  business,  but  has  de- 
voted only  a  part  of  his  timp,  should  be 
charged  with  overdrawing  his  aecoiuit. 

Washington. —  Bingham  v.  Keylor,  25 
Wash.  15(),  04  Pac.  942. 

irt.sTOMs*ri.— Hart  v.  Hart,  117  Wis.  639, 
94  N.  W.  890. 

England. —  Fereday  r.  Wightwick,  1  Ruas. 
&  M."45,  5  I'hig.  Ch."  45,  39  I'-ng.  Reprint  IS, 
Tainl.  250,  12  I'hig.  Ch.  250,  48  Eng.  Reprint 
100,  31  Rev.  Rep.  93. 

1.  Conneoticut.—  CoUM  v.  Hall,  13  Conn. 
426. 

Illinois. —  Randolph  r.  liunan,  71  III.  App. 
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liquidated  indebtedness  to  the  firm,^  especially  if  it  results  from  the  wrongful 
abstraction  of  firm  property.^  If  one  partner  has  excluded  his  copartner  from 
the  business,  or  has  taken  the  assets  and  assumed  the  payment  of  the  debts  out  of 
such  assets,  he  is  to  be  charged  with  the  receipts  from  the  business  and  credited 
with  the  legitimate  expenses  of  conducting  and  closing  it,  and  any  balance  is  to 
be  divided  as  profits.*  And  generally  the  share  of  a  partner  as  determined  by  a 
Unal  accounting  is  his  proportion  of  the  residue,  after  the  payment  of  non-part- 
ners, and  after  the  several  partners  have  been  credited  with  the  sums  due  them 
from  the  lirm  and  have  been  charged  with  the  sums  due  from  them  to  the 
Urni.^ 

b.  Effect  of  Partnership  Agreements  and  Settlements.  The  foregoing  rules 
as  to  charges  and  credits  are  often  modiiied  by  the  agreements  of  the  partners  in 
their  original  articles,''  or  upon  intermediate  settlements,''  if  these  are  made  in 
good  faitli.^ 

e.  Firm  Assets  and  Contributions.  In  stating  the  account,  the  firm  is  to  be 
charged  with  the  contribution  of  each  partner  to  the  firm  ;^  but  it  is  not  charge- 


176,  no  loss  to  firm  shown,  hence  partner  not 
to  be  charged. 

Iowa. —  Yetzer  v.  Applegate,  83  Iowa  726, 
50  N.  W.  66  (wliere  a  partner  paid  firm 
notes  which  were  void  for  usury  and  was 
charged  with  the  amount  so  paid)  ;  Webb  V. 
Fordyce,  55  Iowa  11,  7  N.  W.  385. 

Kentucky. —  Lee  v.  Lashbrooke,  8  Dana 
214,  where  defendant  agreed  to  be  charged 
Avith  the  good  debts  of  the  firm. 

Louisiana. —  Richard  v.  Mouton,  109  La. 
4G5,  33  So.  503,  holding  tliat  a  partner  who 
undertalces  the  collection  of  accounts  must 
show  why  he  has  not  collected  them,  or  he 
will  be  charged  with  them. 

Pennsylvania. —  Lvons  v.  Lyons,  207  Pa. 
St.  7,  56  Atl.  54,  99  Am.  St.  Eep.  779  (no 
negligence  on  the  part  of  liquidating  partner, 
and  the  firm  debtor  insolvent;  not  a  case 
for  charging  the  liquidating  partner  with 
loss)  ;  Fairfield  v.  Kreps,  33  Pittsb.  Leg.  J. 
N.  S.  407  (loss  because  of  partner's  fraudu- 
lent over-valuation  of  property  which  he  con- 
tributed to  the  firm). 

^Yest  Virqinia. —  Moore  v.  Wheeler,  10  W. 
Va.  35. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  795. 

2.  Buckley  v.  Kelly,  70  Conn.  411,  39  Atl. 
601;  Snell  v.  Taylor,  182  111.  473,  55  N.  E. 
545  [affirming  79  111.  App.  462]  (defendant 
not  charged  with  interest,  because  of  plain- 
tiff's laches)  ;  Randolph  v.  Inman,  172  111. 
575,  50  N.  E.  104;  Moore  v.  Rawson,  185 
Mass.  264,  70  N.  E.  64.  In  Pennsylvania 
the  tendency  is  not  to  charge  the  debtor  part- 
ner with  interest,  in  the  absence  of  special 
circumstances,  or  of  an  agreement  therefor. 
Brenner  v.  Carter,  203  Pa.  St.  75,  52  Atl. 
178. 

3.  Porter  v.  Long,  136  Mich.  150,  98  N.  W. 
990. 

4.  Howell  V.  Harvev,  5  Ark.  270,  39  Am. 
Dee.  376;  Dale  v.  Ho'gan,  39  Mo.  App.  646; 
Koelz  V.  Brinkman,  50  W.  Va.  270,  40  S.  E. 
578. 

5.  Alabama. —  Glover  v.  Hembree,  82  Ala. 
324,  8  So.  251. 

Eentucky. —  Archer  v.  Barry,  62  S.  W. 
485,  23  Ky.  L.  Rep.  12. 


Michigan. —  Snyder  v.  O'Beirne,  132  Mich. 
340,  93  N.  W.  872. 

IS^ew  York. —  Hagenbuchle  v.  Schultz,  69 
Hun  183,  23  N.  Y.  Suppl.  611. 

Pennsylvania.- —  Wauby  v.  Jahn,  34  Pittsb. 
Leg.  J.  N.  S.  91. 

Texas. —  Gresham  r.  Harcourt,  93  Tex.  149, 
53  S.  W.  1019  [reversing  (Civ.  App.  1899) 
50  S.  W.  1058]. 

West  Virginia. —  Koelz  v.  Brinkman,  50 
W.  Va.  270,  40  S.  E.  578 ;  Moore  v.  Wheeler, 
10  W.  Va.  35. 

6.  Iowa. —  Levi  v.  Karrick,  8  Iowa  150. 
Maryland. —  Stevens  v.  Yeatman,  19  Md. 

480. 

Missouri. —  Pardue  v.  McCollum,  116  Mo. 
App.  603,  92  S.  W.  757. 

Nebraska. —  Leighton  v.  Clarke,  42  Nebr. 
427,  60  N.  W.  875. 

New  Hampshire. —  Morrill  v.  Weeks,  70 
N.  H.  178,  46  Atl.  32. 

Oregon. —  Langell  v.  Langell,  17  Oreg.  220, 
20  Pae.  286. 

Pennsylvania. —  Becker  v.  Hill,  20  Lane. 
L.  Rev.  345,  the  contract  provided  that  a 
partner  Avho  withdrew  should  forfeit  his 
right,  title,  and  interest  in  the  business. 

England. —  Featherstonhaugh  v.  Turner,  25 
Beav.  382,  28  L.  J.  Ch.  812,  53  Eng.  Reprint 
683. 

Canada. —  Worthington  v.  Maedonald,  9 
Can.  Sup.  Ct.  327. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  792  et  seq. 

7.  Loveland  v.  Peter,  108  Mich.  154,  65 
N.  W.  748;  Van  Horn  v.  Van  Horn,  (N.  J. 
Ch.  1890}  20  Atl.  826;  Parkhurst  v.  Muir, 
7  N.  J.  Eq.  555;  Thornton  v.  Proctor,  Anstr. 
94,  3  Rev.  Rep.  358;  Coventry  v.  Barclay,  33 
Beav.  1,  2  New  Rep.  375,  11  Wkly.  Rep.  892, 
55  Eng.  Reprint  266;  Luckie  v.  Forsyth,  3 
J.  &  L.  388. 

8.  Richards  v.  Fraser,  136  Cal.  460,  69  Pae. 
S3. 

9.  Boskowitz  v.  Nickel,  97  Cal.  19,  31  Pac. 
732;  Durham  v.  Sumpter,  32  S.  W.  257,  17 
Ky.  L.  Rep.  655;  Imeson  v.  Schriver,  11  S.  W. 
598,  11  Kv.  L.  Rep.  71;  Mitchell  v.  Mitchell, 
92  Mich.  (318,  52  N.  W.  1024;  Westerfield  v. 
Price,  SO  Hun  (N.  Y.)  401,  30  N.  Y.  Suppl. 
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able  with  property  or  payments  of  a  partner,  although  connected  with  the  business, 
of  which  it  does  not  get  a  proprietary  benefit.''' 

d.  Debts,  Losses,  and  Expenses.  A  partner  who  pays  the  debts  of  his  firm  or 
defrays  its  legititnate  expenses  or  losses  out  of  his  own  property  is  to  be  credited 
therewitli  in  the  firm  account.'^  Such  credit  should  include  interest  and  discount 
cliarges  paid  by  hiin  in  connection  with  these  matters.'^  The  amount  to  be  cred- 
ited as  expenses,  when  accounts  thereof  have  not  been  kept,  may  be  shown  by  the 
testimony  of  experts.'^  A  partner  who  compromises  a  firm  debt  is  to  be  credited 
with  only  tlie  amount  which  he  has  paid.'^  Tlie  account  of  each  partner  is  to  be 
charged  with  all  debts  which  he  owes  tlie  firm.^'^  Also  with  all  losses  which  his 
misconduct  has  caused  tiie  firni,'^  but  not  those  due  to  honest  mistakes  as  distin- 
guished from  clear  violation  of  duty.''  An  agreement  to  share  profits  implies  an 
agreement  to  share  costs  in  the  same  proportion,  unless  the  capital  of  one  partner 
is  staked  against  the  skill  of  the  other.'^  All  members  of  a  firm  are  chargeable 
with  their  share  of  expenses  incurred  after  dissolution  of  a  lirm  in  defending 
actions  commenced  against  it  before  such  time  and  continued  thereafter.'^ 

e.  Duty  to  Keep  Accounts.  If  a  party  fails  to  perform  his  duty  of  keeping 
accurate  account  of  partnership  affairs,  all  doubts  respecting  particular  items  will 
be  resolved  against  him,  unless  there  is  some  reason  for  not  applying  the  rule,^ 


356;  Schulte  v.  Anderson,  45  N.  Y.  Super.  Ct. 
489. 

10.  Gillett  V.  Hall,  13  Conn.  426;  Grubbs 
V.  Mcllvain,  36  S.  W.  16,  18  Ky.  L.  Eep.  383 
(  firm  not  to  be  charged  with  the  amount  paid 
by  one  partner  to  another  for  the  latter's 
place  in  the  firm)  ;  Plumly's  Appeal,  (Pa. 
1889)  16  Atl.  728. 

11.  California. —  Clark  v.  Gridley,  41  Cal. 
119. 

Connecticut. —  Smith  v.  Brush,  11  Conn 
359. 

Illinois.— BrowneU  v.  Steere,  128  III.  209, 
21  N.  E.  3  [affirming  29  111.  App.  358], 
moneys  expended  in  defending  a  suit  for  the 
firm. 

Massachusetts. —  Fletcher  v.  Reed,  131 
Mass.  312;  Harvey  v.  Varney,  104  Mass.  436. 

Michigan. —  Hake  v.  Coach,  114  Mich.  558, 
72  N.  W.  623 ;  Pierce  v.  Pierce,  89  Mich.  233, 
50  N.  W.  851. 

New  York. —  Van  Bokkelen  v.  Berdell,  130 
N.  Y.  141,  29  N.  E.  254  [reversing  3  N.  Y. 
Suppl.  333]. 

Virginia. —  Robertson  v.  Read,  17  Gratt. 
544. 

Unilcd  States. —  Lewis  v.  Loper,  54  Fed. 
237,  on  a  copartnership  accounting  one  part- 
ner ia  entitled  to  credit  himself  with  a  firm 
debt  transferred  to  him  by  his  father,  and 
charged  against  him  as  an  advancement. 

England. —  Ikirdon  r.  Barkus,  4  Da  G.  F. 
&  J.  42,  8  .Tiir.  N.  K.  056,  31  L.  J.  Ch.  521,  7 
L.  T.  Rep.  N.  S.  116,  05  Eng.  Ch.  34,  45  Eng. 
Reprint  1098. 

Canada. —  Storm  v.  Cumberland,  18  Grant 
Ch.  ((J.  C.)  245. 

Sc(!  38  Cent.  Dig.  tit.  "  Partnershi])," 
8  796. 

12.  li'lclHicr  V.  Reed,  131  Mrhh.  312; 
P.iitiily  /;.  NOiiiiiiuiH,  '14  Mid).  376,  6  N.  VV. 
851.  ■ 

13.  Liiiril)  J).  I!i)wiiii,  83  MisH.  45,  35  So. 
427,  090. 

14.  iMlhiiiii  r.  IvcrH,  92  Mo.  388,  4  S.  VV. 
I IX,  D,  12v  c| 


15.  Couch  V.  Woodruff,  63  Ala.  460;  Clark 
V.  Gridley,  41  Cal.  119;  Chandler  v.  Sherman, 
16  Fla.  99;  Phelan  v.  Hutchison,  62  N.  C. 
116,  93  Am.  Dee.  602. 

16.  Webber  v.  Webber,  146  Mich.  31,  109 
N.  W.  50  (barred  notes,  overdrafts,  and  in- 
terest) ;  Jessup  V.  Cook,  6  N.  J.  L.  434; 
Kennett  v.  Hopkins,  58  N.  Y.  App.  Div.  407, 
69  N.  Y.  Suppl.  18  [affirmed  in  174  N.  Y.  545, 
67  N.  E.  1084]  ;  Devall  v.  Burbridge,  6  Watts 
&  S.  (Pa.)  529.    See  supra,  IX,  D,  12,  a. 

17.  Day  v.  Lockwood,  24  Conn.  185;  Leon 
Exch.  Bank  v.  Gardner,  104  Iowa  176,  73 
N.  W.  591;  Hollister  v.  Barkley,  11  N.  H. 
501. 

18.  Brenner  v.  Carter,  10  Pa.  Dist.  457. 

19.  Blun  V.  Mayer,  113  N.  Y.  App.  Div. 
247,  99  N.  Y.  Suppl.  25. 

SO.  Arkansas. —  Pierce  v.  Scott,  37  Ark. 
308. 

Kentucky. —  Archer  v.  Barrj',  62  S.  W.  485, 
23  Ky.  L.  Rep.  12  (holding,  however,  that 
this  rule  will  not  be  applied  against  a  part- 
ner who  cannot  read  or  write  and  whose  son 
kept  accounts  under  the  supervision  of  tlie 
other  partner)  ;  Kirwan  v.  Henry,  16  S.  \V. 
828,  13  Ky.  L.  Rep.  199. 

Louisiana. —  Leftwitch  v.  Leftwitch,  6  La. 
Ann.  346. 

Maryland. —  Bevans  v.  Sullivan,  4  Gill  383. 

-Wic/ttf/an.— Mitchell  v.  Mitchell,  92  Mich. 
C18,  52  N.  W.  1024;  Young  v.  Barras,  74 
Mich.  343,  42  N.  W.  42. 

New  Jersey. —  Van  Ness  v.  Van  Ness,  32 
N.  J.  Eq.  609  [rcoerscd  on  other  grounds  in 
32  N.  J.  Eq.  729]. 

North  Carolina. —  Clements  v.  Mitchell,  62 
N.  C.  3. 

lV'i.s'(;oM,sM(. —  Knapp  v.  Edwards,  57  Wis. 
191,  15  N.  W.  140,  the  rule  not  to  be  applied, 
liowevcr,  if  the  copariniM-  knows  ihat  the 
))Mr(-iier  cliarged  with  tlie  diity  is  incoinpetent 
to  pcrfonu  it,  and  Ihere  is  no  evidence  of 
dishonoHly  or  an  infent  to  defnnid. 

Sen  .'SH  Cent.  Dig.  tit.  "  Partnership,'* 
S  797. 
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and  in  snch  case  the  court  will  resort  to  the  best  evidence  obtainable  to  ascertain 
the  true  state  of  the  account.^' 

f.  Partnership  Books  and  Statements.  Each  partner  is  entitled  to  an  inspec- 
tion of  the  firm  books,  iu  au  action  for  an  accounting.^^  If  it  is  shown  that  all 
the  partners  had  access  to  the  books,  at  or  soon  after  the  time  when  the  entries 
were  made,  such  entries  are  presumed  to  be  correct  and  are  admissible  as  between 
the  partners,^^  or  their  representatives,^''  even  though  they  do  not  accord  with  the 
partnership  articles.^^  Their  evidential  value  is  increased  if  their  correctness  is 
attested  by  the  verified  pleading  of  a  partner,^'^  and,  as  against  himself,  it  is 
increased  by  a  partner's  presentation  of  an  account  based  upon  them.^^  The 
presumption  does  not  attach  to  entries  in  the  private  books  of  a  partner,^^  nor  to 
those  in  firm  books  as  against  a  dormant  partner ;  "^^  and  entries  in  firm  books, 
made  after  the  retirement  of  one  of  the  partners,  are  not  admissible  in  evidence, 
in  favor  of  the  firm,  against  such  retired  partner.^"    Even  in  the  case  of  firm 


21.  /oM-a.— Petty  v.  Haas,  122  Iowa  257,  98 
N.  VV.  104. 

Maryland. —  Bevans  v.  Sullivan,  4  Gill  383. 

Michigan. —  Young  v.  Barras,  74  Micli.  343, 
42  N.  W.  42. 

South  Carolina. —  Schmidt  v.  Lebby,  11 
Eich.  Eq.  329. 

Tennessee. —  Myers  v.  Bennett,  3  Lea  184; 
Budeke  v.  Ratterman,  2  Tenn.  Ch.  459. 

Wisconsin. — Dimond  v.  Henderson,  47  Wis. 
172,  2  N.  VV.  73. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  797. 

22.  Knoch  v.  Funke,  59  N.  Y.  Super.  Ct. 
240,  14  N.  Y.  Suppl.  477  (where,  however,  a 
motion  for  inspection  of  defendant's  books 
and  papers  was  denied,  as  it  was  not  shown 
that  they  contained  evidence  of  partnership 
transactions)  ;  Stebbins  v.  Harmon,  17  Hun 
(N.  Y.)  445;  Kelly  v.  Eakford,  5  Paige 
(N.  Y.)  548;  Saunders  v.  Duval,  19  Tex. 
467;  Calloway  Tate,  1  Hen.  &  M.  (Va.) 
9;  :Millar  v.  Craig,  6  Beav.  433,  49  Eng.  Re- 
print 893;  Walmsley  v.  Walmsley,  3  J.  &  L. 
55G. 

23.  Alahama. —  Desha  v.  Smith,  20  Ala. 
747.   And  see  Powers  v.  Dickie,  49  Ala.  81. 

Arkansas. —  Haller  v.  Williamowicz,  23 
Ark.  566.  • 

California. —  Morgans  v.  Adel,  (1888)  18 
Pac.  247. 

niinois.—  O'Brien  c.  Hanley,  86  111.  278. 

Indiana. —  Eden  v.  Lingenfelter,  39  Ind. 
19.    And  see  Reno  v.  Crane,  2  Blackf.  217. 

Iowa. —  See  Hale  v.  Philbrick,  47  Iowa 
217. 

KentncJcy. —  Simms  v.  Kirtley,  1  T.  B. 
Hon.  79;  Moon  v.  Story,  8  Dana  226. 

Louisiana. —  Carpenter  v.  Camp,  39  La. 
Ann.  1024,  3  So.  269 ;  Parker  v.  Jonte,  15  La. 
Ann.  290 ;  Armistead  v.  Spring,  1  Rob.  567 ; 
Jordan  r.  White,  4  Mart.  N.  S.  335. 

Massachusetts. —  Toplifl  v.  Jackson,  12 
Gray  565. 

Michigan. —  Howard  v.  Patrick,  38  Mich. 
795. 

New  Jersey. —  Dunnell  v.  Henderson,  23 
N.  J.  Eq.  174. 

Neio  York. —  Cheever  v.  Lamar,  19  Hun 
130;  Caldwell  r.  Leiber,  7  Paige  483;  Heartt 
V.  Corning,  3  Paige  566 ;  Stoughton  v.  Lynch, 
2  Johns.  Ch.  209. 

Oregon. —  Boire  v.  McGinn,  8  Oreg.  466. 


Rhode  Island. —  Congdon  v.  Aylsworth,  16 
E.  L  281,  18  AtL  247. 

South  Carolina. —  Richardson  v.  Wyatt,  2 
Desauss.  Eq.  471;  Cameron  v.  Watson,  10 
Rich.  Eq.  64. 

Tennessee. —  Myers  v.  Bennett,  3  Lea  184 ; 
Budeke  v.  Ratterman,  2 .  Tenn.  Ch.  459 ; 
Hicks  V.  Chadwell,  1  Tenn.  Ch.  251. 

Virginia. —  Brickhouse  v.  Hunter,  4  Hen. 
&  M.  363,  4  Am.  Dec.  528;  Fletcher  v.  Pol- 
lard, 2  Hen.  &  M.  544. 

England. —  Brierly  v.  Cripps,  7  C.  &  P.  709, 
32  E.  C.  L.  833 ;  Lodge  v.  Pritchard,  8  De  G. 
M.  &  G.  906,  52  Eng.  Ch.  703,  43  Eng.  Re- 
print 354;  Sim  v.  Sim,  11  Ir.  Ch.  310. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  799. 

Compare,  however,  Sutton  v.  Mandevillo, 
23  Fed.  Cas.  No.  13,648,  1  Cranch  C.  C. 
2. 

24.  Routen  v.  Bostwick,  59  Ala.  360; 
Powers  V.  Dickie,  49  Ala.  81;  Gardner  v. 
Gumming,  Ga.  Dee.  1 ;  Howard  v.  Patrick, 
38  Mich.  795;  Morehouse  v.  Newton,  3  De  G. 
&  Sm.  307,  13  Jur.  420,  64  Eng.  Reprint 
491;  Townend  v.  Townend,  1  Giffard  201,  5 
Jur.  N.  S.  506,  7  Wkly.  Rep.  529,  65  Eng. 
Reprint  885. 

25.  Gregg  v.  Hord,  129  111.  613,  22  N.  E. 
528. 

26.  Haller  v.  Willamowicz,  23  Ark.  566; 
Wendling  v.  Jennisch,  85  Iowa  392,  52  N.  W. 
341. 

27.  Donovan  v.  Clark,  138  N.  Y.  631,  33 
N.  E.  1066. 

28.  Wheatley  v.  Wheeler,  34  Md.  62;  Sim 
V.  Sim,  11  Ir.  Ch.  310.  A  private  memoran- 
dum book  kept  by  one  of  the  partners,  who 
was  treasurer  of  the  company,  and  to  which 
other  partners  did  not  have  access,  is  not 
evidence  for  the  party  keeping  it.  Turnip- 
seed  V.  Goodwin,  9  Ala.  372.  An  account- 
book  kept  by  one  partner  is  not  admissible  in 
evidence  in  an  action  against  him  by  the 
other,  without  proof  that  it  was  fairly  kept 
and  was  accessible  to  the  other.  Adams  V. 
Punk,  53  111.  219. 

29.  Taylor  v.  Herring,  10  Bosw.  (N.  Y.) 
447. 

30.  Bank  of  British  North  America  V. 
Delafield,  80  Hun  (N.  Y.)  564,  30  N.  Y. 
Suppl.  600  [affirmed  in  152  N.  Y.  624,  46 
N.  E.  1144]. 
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books,  tlie  presumption  may  be  rebutted  by  evidence  of  mistake  or  fraud/'  unless 
tbe  party  offering  tbe  evidence  is  estopped  from  questioning  their  accuracy.^^ 
Accounts  current  rendered  betvi^een  partners  are  admissiljle  to  show,  by  tlie 
admissions  of  tlie  parties,  tliat  tiie  items  are  not  items  of  partnersliip  account.*^ 
An  account,  proved  to  be  in  the  handwriting  of  one  partner,  is  evidence  to  go  to 
the  jury  in  an  action  between  the  partners,  aJthongh  it  is  not  signed.'*^ 

13.  Conversion  of  Assets  Into  Money  and  Allowance  of  Claims  —  a.  Col- 
lections. Until  a  receiver  is  appointed,  each  partner  has  authority  to  collect 
debts  due  the  lirm.^^  From  and  after  such  appointment  tiiis  authoi'ity  vests  in 
the  receiver,^"  and  be  is  entitled  to  all  collections  made  by  a  partner  and  for 
which  he  has  not  accounted  to  the  iirm.^''  He  has  the  same  right  against  the 
assignee  of  the  firm  appointed  in  a  proceeding  which  has  been  judicially  declared 
illegal  and  void.^^ 

b.  Sale  of  Firm  Property.  In  an  action  for  partnership  dissolution  and 
accounting,  the  entire  property  of  the  firm  is  to  be  converted  into  cash,  unless  all 
the  partners,  by  an  honest  and  lawful  agreement,  assent  to  a  distribution  of  the 
assets  in  specie ;  and  such  conversion  is  ordinarily  made  by  a  sale  of  the  property.*^ 


Entries  by  partner  winding  up  business. — 
The  rule  that  entries  in  the  books  of  a  firm 
are  evidence  against  all  of  the  parties  is  true 
only  of  those  made  while  the  firm  is  doing 
business.  Entries  so  made  by  a  partner  wlio 
is  winding  up  the  partnership  under  a  trans- 
fer to  him  for  that  purpose  are  not  per  se 
evidence  for  him  against  a  copartner.  Clem- 
ents f.»Mitchell,  62  N.  C.  3. 

31.  Indiana. —  Peden  v.  Mail,  118  Ind.  560, 
20  N.  E.  446. 

Kentucky. —  Bannon  v.  Hawkins,  35  S.  W. 
636,  18  Ky.  L.  Rep.  150;  Greer  v.  Greer,  23 
S.  W.  866,  15  Ky.  L.  Eep.  472;  Kirwan 
V.  Henrv,  16  S.  W.  828,  13  Ky.  L.  Rep. 
199. 

New  York. —  Jamer  v.  Jacobs,  147  N.  Y. 
710,  42  N.  E.  723  [affirming  71  Hun  176,  24 
N.  Y.  Suppl.  1126];  Donovan  v.  Clark,  138 
N.  Y.  631,  33  N.  E.  1066;  Boyd  v.  Foot,  5 
Bosw.  110;  Barrett  v.  Kling,  16  N.  Y.  Suppl. 
■92. 

Ohio. —  Keys  v.  Baldwin,  10  Ohio  Dec.  (Re- 
print) 271,  19  Cine.  L.  Bui.  376. 

Pennsylvania. —  Ziegler's  Appeal,  2  Pa.  Cas. 
351,  4  Atl.  837. 

Teccas.— Johnston  v.  Ballard,  83  Tex.  486, 
18  S.  W.  686. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  799  et  scq. 

Effect  of  possession  by  partner  after  bill 
for  dissolution. —  The  fact  that  one  of  the 
partners  of  the  firm,  wlio  remained  in  pos- 
session of  tlie  sliop  and  stock  of  goods  after 
a  bill  was  filed  for  a  dissolution  of  the 
jiartnci'.sliij),  kept  possession  of  the  books, 
and  refused  to  give  tliem  up,  is  no  reason  for 
excluding  the  books  as  prima  facie  evidence, 
at  least,  of  the  afi'airs  of  the  concern,  there 
being  no  ])roof  of  Ihe  iillegation  thiit  the 
books  wcrc!  iiliered  or  niutihitcd  by  him. 
Moon  r.  Story,  H  Dana  (Ky.)  22(1. 

Expert's  hooks. —  In  i\n  nclion  for  ihe  dis- 
Holiilion  of  ii,  |)iirtiii'rslii|)  iind  for  an  acconnt- 
iiig,  wlicre  ihe  cviiN'iicf^  showed  that  llii-  hooks 
hiul  hcen  so  iniprupcrly  kept  by  delcndaiit 
that  it  wiiH  inipoHMihi'^  to  tell  anything  ahoiil; 
ihe  eoiidilion  of  (lie  ad'nirs  of  tlii^  pa  rl  inM-ship. 
tlic  (itlonieyH  Hiipiilalcd  (hat  (•\pciin  shoiihl 
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be  employed  by  the  referee  to  reduce  the  books 
to  intelligible  shape.  The  experts  made  out 
a  set  of  new  books  from  the  old  books.  It 
was  held  that  the  expert  books  were  properly 
admitted  in  evidence  in  connection  with  the 
report  of  the  referee.  Roberts  v.  Eldred,  73 
Cal.  394,  15  Pac.  16. 

Expert's  account  from  altered  books. — Al- 
though ordinarily  plaintiff  would  have  had 
no  right  to  introduce  books  as  evidence  of 
the  settlement  of  partnership  affairs  after 
the  dissolution  of  the  partnership,  when  he 
had  altered  such  books,  a  statement  of  ac- 
count by  an  expert,  made  from  such  altered 
books,  was  admissible,  where  there  was  other 
evidence  showing  the  correctness  of  the  state- 
ment.   Butler  V.  Beech,  55  Cal.  28. 

32.  Wendling  v.  Jennisch,  85  Iowa  392,  52 
N.  W.  341. 

33.  Barry  v.  Barry,  2  Fed.  Cas.  No.  1,060, 
3  Cranch  C.  C.  120. 

34.  Jessup  V.  Cook,  6  N.  J.  L.  434. 

35.  See  supra,  IX,  B,  3,  4. 

36.  Tillinghast  v.  Champlin,  4  R.  I.  173,  67 
Am.  Dec.  510. 

Receiver's  title  and  authority  see  supra, 
IX,  7,  c,  (II),  (III). 

37.  Adams  t'.  Haskell,  6  Cal.  113,  65  Am. 
Dec.  491 ;  Murphy  v.  Du  Berg,  11  Abb.  N.  Cas. 

(N.  Y.)  112;  Dixon  i.  Paddock,  104  Va.  387, 

51  S.  E.  841. 

38.  Adams  v.  Haskell,  6  Cal.  113,  65  Am. 
Dec.  4!)1. 

39.  California. —  Wulflf  V.  San  Joaquin 
County  Super.  Ct.,  110  Cal.  215,  42  Pac.  638, 

52  Am.  St.  Rep.  78;  Hall  v.  Lonkey,  57  Cal. 
80;  Slower  v.  Kamphefner,  (App.  1907)  91 
Pae.  424. 

Conneclicut. —  Dickinson  v.  Dickinson,  29 
Ooim.  600 ;  Sigouriiev  r.  Munn,  7  Conn.  324 ; 
Tonilinson  r.  Ward,  2  Conn.  396. 

///i/)ow.— Kcnliow  r.  Pearce,  68  111.  125, 
whiMi  th(^  properly  is  sold  to  a  ]iartner,  the 
record  should  show  payment  l)(>fore  eonllrma- 
tion. 

/\r))//(c/,i/.— Whitney  r.  Whitney.  88  S.  W. 
:!ll,  27  Ky.  L,  Rep.  1  107,  77  S.  W.  200,  25 
Kv.  K.'p.  1112,  115  Kv.  552,  74  S.  W.  194, 
:!)■  Kv.  K.  Kep.  21(15. 
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The  sale  should  include  as  a  rule  the  good-will  of  the  firm^"  as  well  as  its  real 
estate.'''  It  should  not  be  ordered,  however,  unless  the  partnership  is  actually 
dissolved,'^  nor  should  it  include  property  which  does  not  belong  to  the  lirin,''^ 
nor  for  the  sale  of  which  there  is  no  necessity,''^  nor  when  it  will  give  one  or  some 
of  the  partners  an  unfair  advantage  over  others.''^  Where  the  wife  of  a  partner 
has  a  dower  right  in  real  estate  to  be  sold  in  a  suit  for  a  partnership  accounting, 
her  right  should  be  determined  and  protected  under  a  statute  requiring  this  in  the 
case  of  judicial  sales.'*'  The  rule  tliat  if  a  trustee,  or  one  standing  in  a  similar 
capacity,  becomes  a  purchaser  of  the  trust  property,  such  act  is  voidable  at  the 
instance  of  the  person  whom  he  represents,  applies  with  full  force  to  a  sale  of 
partnership  property  by  a  master,  pursuant  to  a  decree  in  partition,  and  under 


Louisiana. —  Pratt  v.  McHatton,  1 1  La. 
Ann.  260;  Kolin  f.  Marsh,  3  Rob.  48. 

Maryland. —  Loney  Bayly,  45  Md.  447,  a 
partner  has  no  right,  as  a  condition  of  his 
assenting  to  a  sale,  that  creditors  shall  re- 
lease the  j&rm  from  its  indebtedness. 

Missouri. —  Filbrun  v.  Ivers,  92  Mo.  388,  4 
S.  W.  674. 

Montana. —  Murphy  v.  Patterson,  24  Mont. 
591,  63  Pac.  380. 

Nevada. —  Rhodes  v.  Williams,  12  Nev.  20. 

New  ror/w— Wing  v.  Bliss,  138  N.  Y.  643, 
34  N.  E.  513  iaflirming  8  N.  Y.  Suppl.  500]. 

North  Carolina. —  Waugh  V.  Mitchell,  21 
N.  C.  510. 

Ohio. —  Snyder  Mfg.  Co.  v.  Snyder,  54  Ohio 
St.  86,  43  N.  E.  325,'31  L.  R.  A.  657. 

Oregon. — •  Fleming  v.  Carson,  37  Oreg.  252, 
62  Pac.  374. 

Pennsylvania. —  Slemmer's  Appeal,  58  Pa. 
St.  168,  98  Am.  Dec.  255. 

Texas. —  Watson  v.  Williamson,  (Civ.  App. 
1903)  76  S.  W.  793. 

Virginia. —  Pierce  v.  Trigg,  10  Leigh  406. 

United  States. —  Burns  v.  Rosenstein,  135 
U.  S.  449,  10  S.  Ct.  817,  34  L.  ed.  193;  Mon- 
tross  V.  Mabie,  30  Fed.  234;  Wiegand  v. 
Copeland,  14  Fed.  118,  7  Sawy.  442;  Olcott 
V.  Wing,  18  Fed.  Cas.  No.  10,481,  4  McLean 
15. 

England. —  Rowlands  v.  Evans,  30  Beav. 
302,  31  L.  J.  Ch.  265,  8  Jur.  N.  S.  88,  5 
L.  T.  Rep.  N.  S.  628,  10  Wkly.  Rep.  186,  54 
Eng.  Reprint  905;  Wild  v.  Milne,  26  Beav. 
504,  53  Eng.  Reprint  993 ;  Burdon  v.  Barkus, 
4  De  G.  F.  &  J.  42,  8  Jur.  N.  S.  656,  31  L.  J. 
Ch.  521,  7  L.  T.  Rep.  N.  S.  116,  65  Eng.  Ch. 
34,  45  Eng.  Reprint  1098  [affirming  3  Giffard 
412,  8  Jur.  N.  S.  130,  5  L.  T.  Rep.  N.  S.  573, 
66  Eng.  Reprint  470]  ;  Cook  v.  Collingridge, 
Jac.  617,  1  L.  J.  Ch.  0.  S.  74,  23  Rev.  Rep. 
155,  7G7,  4  Eng.  Ch.  607,  37  Eng.  Reprint 
979;  Hall  V.  Barrows,  9  Jur.  N.  S.  483,  8 
L.  T.  Rep.  N.  S.  227,  1  New  Rep.  543,  11 
Wkly.  Rep.  525;  Page  v.  Slade,  54  L.  J.  Ch. 
1131,  52  L.  T.  Rep.  N.  S.  961,  33  Wkly.  Rep. 
701;  Heath  v.  Fisher,  38  L.  J.  Ch.  14,  19 
L.  T.  Rep.  N.  S.  805,  17  Wkly.  Rep.  69; 
Crawshay  v.  Collins,  2  Russ.  325,  26  Rev. 
Rep.  83,  3  Eng.  Ch.  325,  38  Eng.  Reprint  358, 
15  Ves.  Jr.  227,  10  Rev.  Rep.  61,  33  Eng.  Re- 
print 736 ;  Crawshay  Maule,  1  Swanst. 
495,  36  Eng.  Reprint  479,  1  Wils.  Ch.  181, 
37  Eng.  Reprint  79.  18  Rev.  Rep.  126; 
Waters  r.  Tavlor,  2  Ves.  &  B.  299,  13  Rev. 
Rep.  91,  35  Eng.  Reprint  333;  Featherston- 


augh  V.  Fenwick,  17  Ves.  Jr.  298,  11  Rev.  Rep. 
77,  34  Eng.  Reprint  115;  Class  v.  Marshall, 
33  Wkly.  Rep.  409;  Cragg  v.  Ford,  1  Y.  & 
Coll.  280,  20  Eng.  Ch.  280,  62  Eng.  Reprint 
889. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  803  et  seq. 

40.  Wulff  V.  San  Joaquin  County  Super. 
Ct.,  110  Cal.  215,  42  Pac.  638,  52  Am.  St. 
Rep.  78;  Whitney  v.  Whitney,  88  S.  W.  311,  27 
Ky.  L.  Rep.  1197,  115  Ky.  552,  74  S.  W. 
194,  24  Ky.  L.  Rep.  2465;  Mitchell  v.  Read, 
84  N.  Y.  556  laflirmivg  19  Hun  418]  (in 
this  case  the  good-will  was  not  sold)  ; 
Dougherty  v.  Van  Nostrand,  Hoffm.  (N.  Y.) 
68;  Snyder  Mfg.  Co.  v.  Snyder,  54  Ohio  St. 
86,  43  N.  E.  325,  31  L.  R.  A.  657.  See  supra, 
VIII,  K,  2. 

41.  Colorado. —  Tarabino  v.  Nicoli,  5  Colo. 
App.  545,  39  Pac.  362,  where  the  realty  was 
ordered  to  be  sold  and  not  partitioned. 

Illinois. —  Mauck  v.  Mauck,  54  111.  281, 
where  the  real  estate  was  ordered  to  be  sold. 

Massachusetts. —  Shearer  v.  Shearer,  98 
Mass.  107,  only  so  much  to  be  sold  as  neces- 
sary to  pay  firm  debts. 

Minnesota. —  Barron  v.  Mullin,  21  Minn. 
374,  all  the  real  estate  sold  by  receiver. 

Wisconsin. —  Pierce  v.  Covert,  39  Wis.  252, 
real  estate  remaining  after  firm  debts  are 
paid  need  not  be  sold. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  803,  804.    And  see  supra,  IV,  E,  8. 

42.  Broadwood  v.  Goding,  5  L.  J.  Ch.  96. 

43.  Brush  v.  Jay,  113  N.  Y.  482,  21  N.  E. 
184;  Graham  v.  McCulloch,  L.  R.  20  Eq.  397, 
32  L.  T.  Rep.  N.  S.  748,  23  Wkly.  Rep. 
786. 

But  when  a  partner,  without  objection,  per- 
mits property  to  be  sold  as  that  of  the  firm, 
he  may  be  estopped  from  claiming  it  as  his 
property.  Nichols  v.  Murphy,  136  111.  380, 
26  N.  E.  509. 

44.  Pratt  v.  McHatton,  11  La.  Ann.  260; 
Duden  v.  Maloy,  63  Fed.  183,  11  C.  C.  A.  119. 

45.  Kelley  v.  Shay,  206  Pa.  St.  208,  55 
Atl.  925;  Rowell  v.  Rowell,  122  Wis.  1,  99 
N.  W.  473;  Pawsey  r.  Armstrong,  18  Ch.  D. 
698,  50  L.  J.  Ch.  683,  30  Wkly.  Rep.  469; 
Knight  V.  Marjoribanks,  2  Hall  &  T.  308,  47 
Eng.  Reprint  1700,  2  Man.  &  G.  10,  48  Eng. 
Ch.  7,  42  Eng.  Reprint  4  [affirming  11  Beav. 
322,  13  Jur.  136,  50  Eng.  Reprint  841]  ; 
Blvth  t:  Blyth,  4  L.  T.  Rep.  N.  S.  536. 

46.  Chase  v.  Angell,  148  Mich.  1,  108  N.  W. 
1105. 

[IX,  D,  13,  b] 
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this  rule,  where  the  same  is  purchased  by  one  of  the  partners,  the  otlicr  partner 
may  avoid  the  sale.^''' 

e.  Presentation  and  Allowance  of  Claims.  Provifiiori  is  ordiiiiiiily  made  by 
tlie  court  for  the  presentation  of  claims  before  final  distribution,^^  in  order  that 
those  only  shall  be  paid  which  are  fairly  chargeable  against  the  firm/-*  Where 
all  the  creditors  of  a  partnership  are  on  the  same  plane  in  the  order  in  which 
assets  ai'e  to  be  marshaled  for  distribution  among  them,  any  agreement  favoring 
a  few  to  the  exclusion  of  the  others  will  not  be  upheld,  unless  made  with  the 
assent  of  all.^° 

14.  Decision,  Findings,  or  Report  on  an  Accounting  —  a.  What  Should  Be 
Included.  The  decision,  findings,  or  report  should  include  findings  upon  all  ques- 
tions submitted  by  the  court;'''  and  the  most  important  of  these  ordinarily  are 
those  relating  to  the  amount  of  firm  assets,  to  the  claims  against  the  firm,  and  to 
the  share  of  each  partner  in  any  surplus.''^ 

b.  Objections,  Exceptions,  and  Recommittal.  The  report  or  findings  may  be 
successfully  objected  to,  if  they  fail  to  find  upon  a  point  properly  submitted,^^  or 


47.  Cresse  v.  Loper,  (N.  J.  Cli.  1907)  C5 
Atl.  1001. 

48.  Iowa. —  Hubbard  v.  Curtis,  8  Iowa  1, 

74  Am.  Dec.  283.  In  an  action  for  the  dis- 
solution of  a  partnership  and  for  an  account- 
ing and  final  settlement,  where  a  receiver 
was  appointed  and  ordered  to  sell  the  part- 
nership property,  but^  no  sale  being  made, 
the  parties  entered  into  a  stipulation  for  the 
appointment  of  an  assistant  receiver  to  take 
possession  of  the  property  and  apply  one- 
half  the  proceeds  of  the  business  to  the  pay- 
ment of  the  creditors  of  the  partnership,  a 
creditor  was  entitled  by  a  petition  in  intsr- 
vention,  alleging  that  his  claim  had  been  duly 
listed  with  the  receiver^  but  that  no  part  of 
it  had  been  paid,  although  part  of  the  sum 
collected  had  been  paid  to  other  creditors^  to 
secure  judgment  directing  the  payment  of 
his  claim.  Johnson  v.  Johnson,  (1906)  107 
N.  W.  802. 

Mississippi. —  Berry  v.  Folkes,  60  Mis9. 
576. 

Ncjo  Jersey. —  Lawson  v.  Dunn,  66  N.  J. 
Eq.  90,  5.7  Atl.  415;  Richardson  v.  Hatch, 
(Ch.  1903)  55  Atl.  1115. 

Neio  York.— haw  v.  Ford,  2  Paige  310. 

Ohio. — -Mitchell,  etc.,  Furniture  Co.  v. 
Runk,  7  Ohio  Dec.  (Reprint)  491,  3  Cine.  L. 
Bui.  538. 

Pennsylvania. —  McCoy  v.  Black,  36  Leg. 
Int.  471. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  809. 

49.  Leppel  v.  Lumley,  19  Colo.  App.  413, 

75  Pac.  ()05  (wliore  the  claim  arose  before 
the  formation  of  the  firm  and  was  disal- 
lowed) ;  Holloway  i).  Turner,  61  Md.  217 
(whsre  oiiployoes  of  the  receiver  were  al- 
lowed to  j)rove  thcii'  claims  against  the  es- 
tate, witliout  resorting  to  an  action  at  law)  ; 
Matter  of  lirown,  3  Kdw.  (N.  Y.)  384;  Gor- 
don V.  Moore,  I'm.  St.  'ISd,  1!)  Atl. 
753. 

50.  Fried  v.  Daiiziger,  120  N.  Y.  App.  Div. 
601,  121  N.  Y.  App.  Div.  !)()3,  105  N.  Y. 
Sii|)pl.  4'!. 

51.  I-evi  r.  Knrrirl,,  K  Iowa  150. 

58.  A  Idliiinid.-    /iiiiMieriiinii    i\    lliiber,  20 

Alii.  :i79. 

atilifnriiiii.      Il;iii        I<'inigaii,  71  (!m1.  578, 
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12  Pac.  682,  the  report  or  findings  may  be 
of  such  a  character  as  to  defeat  a  judgment 
in  plaintiff's  bahalf.  As  to  sufficiency  of 
findings  and  conflict  in  findings  see  Haight 
V.  Haight,  151  Cal.  90,  90  Pac.  197;  Stower 
V.  Kamphefner,  (App.  1907)  91  Pac.  424; 
Durphy  v.  Pearsall,  (App.  1907)  91  Pac.  407. 

Connecticut. — Johnson  v.  Sanford,  13  Conn. 
461,  report  too  indefinite  to  form  the  basis 
of  a  decree. 

Florida. —  Nims  v.  Nims,  20  Fla.  204,  re- 
port not  intelligible  as  to  the  balance  in 
favor  of  a  partner. 

Illinois. —  Brockman  v.  Aulger,  12  HI.  277. 

Kansas. —  Lannan  v.  Clavin,  3  Kan.  17. 

Massachusetts. —  Young  v.  Winkley,  191 
Mass.  570,  78  N.  E.  377,  findings  not  incon- 
sistent. 

Missouri. —  Johnson  t.  Ewald,  82  Mo.  App. 
276. 

New  York. — Kennett  v.  Hopkins,  174  N.  Y. 
545,  67  N.  E.  1084  lofftrming  58  N.  Y.  App. 
Div.  407,  69  N.  Y.  Suppl.  18];  Rodgers  v. 
Clement,  162  N.  Y.  422,  56  N.  E.  901,  76 
Am.  St.  Rep.  342  Ireversing  15  N.  Y''.  App. 
Div.  561,  44  N.  Y.  Suppl.  510]  ;  Matter  of 
Muller,  96  N.  Y.  App.  Div.  019,  88  N.  Y. 
Suppl.  073;  McCall  v.  Mosehowitz,  14  Daly 
16,  1  N.  Y.  St.  99,  10  N.  Y.  Civ.  Proc.  107; 
Kapp  V.  Barthan,  1  E.  D.  Smith  622. 

Tennessee. —  Powell  r.  Ford,  4  Lea  278. 

Utah. —  Kahn  v.  Central  Smelting  Co.,  2 
Utah  371. 

TFes^  Virginia. —  Koclz  v.  Brinkman,  50 
W.  Va.  270, '40  S.  E.  578. 

Wisconsin. —  Ciscel  v.  Wheatloy,  27  Wis. 
618. 

United  l^1a.les.—  Y:m  Tine  r.  Tlilands,  142 
Fed.  613,  report  of  master  stating  an  account 
betAvccn  partners  confirmed. 

Canada. — -Smith  r.  Crooks,  3  Grant  Ch. 
(U.  C.)  321. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  810. 

53.  Day  r.  Tjoekwood,  24  Oonu.  185  (where 
tli(!  aiidiUirH  failed  to  find  \viu>(l)er  Ihere  was 
an  ngreemeid;  that  interest  should  be  allowed 
on  1  lie  eapH-iil  of  a.  partner);  Laswell  t.'. 
RobbiMH,  39  111.  219;  Lv<niH  r.  Lvons,  199  Pa. 
St.  302,  4H  Atl.  1079;  Eaton's  Appeal,  «G 
I'm.  St.  483. 
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find  upon  a  point  not  submitted  and  involved  in  the  litigation,^  provided  such 
point  is  a  material  one.'''"'  The  right  to  object  may  be  lost,  however,  by  laches,^* 
and  the  report  vi^ill  not  be  reconnnitted,  when  the  court  has  before  it  the  facts 
upon  which  it  may  found  a  satisfactory  decree.^^  Exceptions  to  a  master's  or 
refei'ee's  report  must  be  sufficiently  specilic.^^ 

15.  Final  Judgment  or  Decree  —  a.  Its  General  Character.  If  the  action  seeks 
a  dissohition  of  the  partnership,  it  is  proper  for  the  decree  to  fix  the  date  of  the 
dissohition,''^  as  well  as  the  terms  thereof.™  With  respect  to  accounting  and  dis- 
tribution, the  decree  should  provide  for  a  tinal  adjustment  of  all  controverted 
(piestions  befoi'e  the  court  and  for  a  final  distribution  of  all  firm  efEects.^^  It  may 
and  often  does  include  an  adjudication  that  a  balance  is  due  from  one  or  more 


54.  Kennett  v.  Hopkins,  174  N.  Y.  545,  67 
N.  E.  1084  [affirming  58  N.  Y.  App.  Div.  407, 
69  N.  Y.  Suppl.  18j;  Bullock  v.  Bemis,  3 
N.  Y.  Suppl.  390;  BoLiton  v.  Bouton,  42  How. 
Pr.  (N.  Y.)  11  Ireversing  40  How.  Pr.  217]  ; 
Shipman  v.  Fletcher,  bS  Va.  349,  2  S.  E.  198. 

55.  Green  i:  Castleberry,  77  N.  C.  164. 

56.  Connecticut. —  Pond  v.  Clark,  24  Conn. 
370. 

Illinois. —  Whalen  v.  Stephens,  193  111.  121, 
61  N.  E.  921  [affirming  92  111.  App.  235]. 

Ne^o  York. —  Smith  v.  Fitchett,  56  Hun 
473,  10  N.  Y.  Suppl.  459. 

North  Carolina. —  Jones  v.  Jones,  36  N.  C. 
332. 

United  States. —  Duden  v.  Maloy,  63  Fed. 
183,  11  C.  C.  A.  119. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§§  810,  811. 

57.  Patterson  v.  Kellogg,  53  Conn.  38,  22 
Atl.  1096;  Lobbs  Appeal,  3  Walk.  (Pa.)  374. 

58.  Brown  v.  Rogers,  76  S.  C.  180,  56  S.  E. 
680,  holding  that  an  exception  that  a  referee 
erred  in  stating  accounts  of  partners  in  the 
form  of  firm  accounts,  in  that  he  should  have 
first  stated  the  same  in  the  form  of  an  ac- 
count with  an  individual  with  the  firm,  was 
too  general,  in  failing  to  specify  in  what 
respect  it  was  prejudicial. 

59.  Dumont  v.  Ruepprecht,  33  Ala.  175 
(date  fixed  at  a  time  earlier  than  the  aban- 
donment of  the  partnership  by  the  aggrieved 
party);  Durbin  v.  Barber,  14  Ohio  311; 
Besch  V.  Frolich,  7  Jur.  73,  12  L.  J.  Ch.  118, 
1  Phil.  172,  65  Rev.  Rep.  303,  19  Eng.  Ch. 
172,  41  Eng.  Reprint  597  (dissolution  not 
mads  retrospective). 

60.  Lyon  v.  Tweddell,  17  Ch.  D.  529,  45 
J.  P.  680,  50  L.  J.  Ch.  571,  44  L.  T.  Rep. 
N.  S.  785,  29  Wkly.  Rep.  689. 

61.  California. —  Moran  v.  Mclnerney,  129 
Cal.  29,  61  Pac.  575,  decree  defective  because 
it  distributed  the  real  property  of  the  firm 
subject  to  liens  and  costs,  when  it  should 
have  ordered  the  property  sold  and  all  proper 
charges  paid  out  of  the  proceeds. 

Florida. —  Nims  v.  Nims,  20  Fla.  204. 
Illinois. —  Veneman  v.  Ruckle,  120  111.  App. 
251. 

loiiya. —  Levi  v.  Karrick,  8  Iowa  150,  be- 
fore a  final  decree,  the  assets  should  be  con- 
verted into  cash,  and  the  balance  due  each, 
partner  be  ascertained. 

Kan.^as. —  Lannan  v.  Clavin,  3  Kan.  17. 

Louisiana. —  fetark  V.  Howcott,  118  La. 
489,  43  So.  61. 


Massachusetts. —  Tyng  v.  Thayer,  8  Alleu 
391. 

New  York. —  Williams  v.  Lindblom,  142 
K  Y.  682,  37  N.  E.  825  [affirming  68  Hun 
173,  22  N.  Y.  Suppl.  678];  Gimpel  v.  Wil- 
son, 10  Misc.  153,  30  N.  Y.  Suppl.  942. 

North  Carolina. —  Dickerson  v.  Wilcoxon, 
97  N.  C.  309,  1  S.  E.  636. 

Ohio. —  Oglesby  v.  Thompson,  59  Ohio  St. 
60,  51  N.  E.  878;  Peck  v.  Cavagna,  7  Ohio 
S.  &  C.  PI.  Dec.  142,  4  Ohio  N.  P.  284,  where 
an  equal  distribution  of  the  remaining  assets 
was  decreed,  because  the  course  of  business 
as  pursued  by  all  the  partners  rendered  it 
impossible  to  state  an  account  between  the 
partners. 

Oregon. —  Durkheimer  v.  Heilner,  24  Oreg, 
270,  33  Pac.  401,  34  Pae.  475;  Ashley  v. 
Williams,  17  Oreg.  441,  21  Pac.  556. 

Pennsylvania. —  McGinn  v.  Benner,  22  Pa. 
Super.  Ct.  134;  Becker  v.  Hill,  20  Lane.  L. 
Rev.  345. 

West  Virginia. — ^Hyre  v.  Lambert,  37 
W.  Va.  26,  16  S.  E.  446  (holding  that  in  a 
suit  between  partners  for  a  settlement,  it  was 
error  to  render  a  final  decree  against  one  of 
the  partners  for  a  definite  sum  of  money, 
where  it  appeared  that  there  were  debts  of 
the  firm  still  unpaid,  since  the  partner  de- 
creed against  was  still  liable  to  the  unpaid 
partnership  creditors)  ;  Carper  v.  Hawkins, 
8  W.  Va.  291. 

Wisconsin. —  Strang  v.  Thomas,  114  Wis. 
599,  91  N.  W.  237;  Green  v.  Stacy,  90  Wis. 
46,  62  N.  W.  627;  Singer  v.  Heller,  40  Wis. 
544. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  813. 

The  following  is  a  simple  form  of  judgment 
for  a  partnership  account:  "Let  an  account 
be  taken  of  all  partnership  dealings  and 
transactions  between  the  plaintiff  and  the 

defendant  as  co-partners  from  the    day 

of   .     And  let  what  iipon  taking  the 

said  account  shall  be  certified  to  be  due  from 
either  of  the  said  parties  to  the  other  of 
them,  be  within  one  month  of  the  Master's 
certificate  paid  by  the  party  from  whom  to 
the  party  to  whom  the  same  shall  be  certi- 
fied to  be  due.  Liberty  to  apply."  Lindley 
Partn.  (7th  ed.)  p.  561;  Seton  Decrees  (6th 
ed.)  2166. 

Form  of  decree,  where  a  partner  has  died 
and  new  partners  have  been  admitted  and 
have  retired  see  Wedderburn  v.  Wedderburn, 
2  Keen  722,  15  Eng.  Ch.  722,  48  Eng.  Re- 
print 807  [affirmed  in  3  Jur.  596,  8  L.  J. 
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partners  to  another."^  If  the  court  finds  that  a  partnership  agreement  is  void  in  its 
inception,  because  one  partner  fraudulently  induced  the  other  to  make  the  agree- 
ment, it  may  decree  that  the  wrong-doing  ]jartner  shall  repay  to  the  other  all 
sums  of  money  contributed  by  the  latter  to  the  firm,  make  reasonaljle  reparation 
for  his  services,  and  indemnify  him  against  all  partnership  lial)ility.''^  JS'o  per- 
sonal decree  should  be  rendered  in  partnership  dissolution  proceedings  against 
individual  partners  until  the  assets  have  been  converted  into  money.** 

b.  Determination  as  to  All  Parties.  It  follows  from  the  general  principles 
stated  in  the  foregoing  paragraph  that  the  decree  should  settle  partnership  con- 
cerns between  all  the  partners,"''  unless  the  nature  of  the  partnership  is  such  that 
plaintiff's  share  of  the  profits  for  whicli  he  brings  suit  is  separable  from  the  rest 
of  the  firm  business.''''  The  decree  should  not  undertake  to  determine  rights  of 
third  parties,  not  brought  into  the  suit,''''  nor  the  rights  of  partners  in  transactions 
outside  of  the  partnership  business.®^ 

e.  Joint  OP  Several  Judg-ment.  Ordinarily  the  accounts  of  the  partners  with 
tlie  firm  should  be  taken  separately  and  separate  judgments  be  rendered  as  to  each 
partner."^  But  this  rule  does  not  apply  where  two  or  more  of  the  partners  are 
joint  contractors  on  the  one  side,  with  the  plaintiff  partner  on  the  other  side,''^ 
nor  when  two  or  more  partners  have  acted  jointly  in  wronging  plaintiff.''^ 

d.  Conformity  to  Pleadings  and  Findings.    A  judgment  is  not  authorized 


Ch.  177,  4  Myl.  &  C.  41,  18  Eng.  Ch.  41,  41 
Eng.  Reprint  IC]. 

62.  /da/io.— Taylor  v.  Peterson,  1  Ida.  513. 

Kansas. —  McGillvray  v.  Moser,  43  Kan. 
219,  23  Pac.  96;  Tenney  v.  Simpson,  37  Kan. 
579,  15  Pac.  512,  such  judgment  may  be 
declared  a  lien  on  the  share  of  land  set  off 
to  the  creditor  partner. 

Kentucky.— Swaftord  v.  White,  89  S.  W. 
129,  28  Ky.  L.  Pep.  119. 

Louisiana. —  Cazeau  v.  Paget,  1 1  Eob. 
10. 

Massachusetts. — Robinson  v.  Simmons,  140 
Mass.  167,  15  N.  E.  558,  4  Am.  St.  Rep.  299, 
when  all  the  parties  are  before  the  court  it 
may  decree  payment  by  the  surviving  partner 
directly  to  the  heirs  of  the  deceased,  instead 
of  to  his  administrator. 

Michigan. —  McLean  v.  McLean,  109  Mich. 
258,  67  N.  W.  118;  Wyatt  v.  Sweet,  48  Mich. 
539,  12  N.  W.  692,  13  N.  W.  525. 

New  Hampshire. —  Raymond  v.  Came,  45 
N.  H.  201. 

IVew  Yor/c— White  v.  Reed,  124  N.  Y. 
468,  26  N.  E.  1037  [modifying  58  N.  Y. 
Super.  Ct.  333,  11  N.  Y.  Suppl.  575];  Hol- 
lister  V.  Sinionson,  S6  N.  Y.  App.  i)iv.  63, 
55  N.  Y.  Suppl.  372;  Scott  v.  Pinkerton,  3 
Edw.  70. 

Washington. —  Yarvvood  V.  Billings,  31 
Wash.  542,  72  Pac.  104. 

Wisconsin. —  Strang  Thomas,  1 14  Wis. 
599,  91  N.  W.  237. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  813. 

Interlocutory  and  final  judgment  as  to 
transfer  of  shares  of  stock  hoc  Koilly  v.  Free- 
man, 109  N.  Y.  App.  Div.  4,  95  N.  V.  Suppl. 
11)09  \ affirmed  in  181  N.  Y.  010,  77  N.  E. 
1 190  I. 

Allowance  of  interest. —  Where  a  suit  for  a 
Ijartiicrwliip  iiccoiinting  wmh  referred  to  ii 
iMiiKfcr,  wlio  11111(1(1  up  IiIh  report  without  com- 
imliiig  IiiIiti'mI.,  it  wuh  williin  the  power  of 
the  jireHiiliiig  jii<lge  to  allow  inler(>Hl.  on  the 
l)ul;in('(!  (Iiu!  (IMC  of  ilic,  ])iii'tii('i'H  from  tho 
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date  of  the  writ,  notwithstanding  Mass.  Rev. 
Laws,  c.  177,  §  8,  authorizing  an  allowance 
of  interest  to  the  entry  of  judgment  in  cer- 
tain cases  where  interest  has  already  been 
allowed.  Young  v.  Winkley,  191  Mass.  570, 
78  N.  E.  377. 

63.  Richards  v.  Todd,  127  Mass.  167. 

64.  Stower  v.  Kamphefner,  (Cal.  App. 
1907)  91  Pac.  424.    See  supra,  IX,  D,  13,  b. 

65.  California. —  Griggs  v.  Clark,  23  Cal. 
427. 

Iowa. —  Smith  v.  Knight,  77  Iowa  540,  42 
N.  W.  438. 

Kentucky. —  Maude  v.  Rodes,  4  Dana  144. 

Maryland. —  Grove  v.  Fresh,  9  Gill  &  J. 
280. 

Michigan. —  Clink  v.  Carpenter,  122  Mich. 
681,  81  N.  W.  932. 

Nero  Hampshire. —  Raymond  v.  Came,  45 
N.  H.  201. 

West  Virginia. —  Childers  v.  Neely,  47 
W.  Va.  70,  34  S.  E.  828,  81  Am.  St.  Rep. 
777,  49  L.  R.  A.  468. 

England.—  Ex  p.  Martin,  2  Bro.  Ch.  15,  29 
Eng.  Reprint  8. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  814. 

66.  Patterson  r.  'Ware,  10  Ala.  414. 

67.  Jose  V.  Lynch,  15  Wash.  654,  47  Pac. 
105. 

68.  Dimond  v.  Henderson,  47  Wis.  172,  2 
N.  W.  73. 

69.  Stnrr  v.  Case,  59  Iowa  491,  13  N.  W. 
045;  Levi  v.  Karrick,  8  Iowa  150  (where  a 
jiulgnioiit  in  favor  of  plaintiff  against  the 
partncrshiji  of  which  he  had  been  a  member 
was  held  erroneous)  ;  Lord  r.  Anderson,  16 
Kan.  185;  Lescrnuin  V.  Bernheimcr,  113  N.  Y. 
39,  20  N.  IC.  809;  Rhiner  V.  Sweet,  2  Lans. 
(N.  Y.)  380. 

70.  (Jroih  V.  Kerating,  23  Colo.  213,  47  Pac. 
393  iafjirminq  4  Colo.  Ay\).  395.  30  Pac. 
ir.rri;  Coleliour  r.  Coolbaugii.  81  111.  29. 

71.  Lord  r.  Andernou,  10  Kini.  185;  Berkcy 
r.  .huh!,  12  Minn.  52;  I'.looinficld  V.  Bu- 
cliiniini,  11  Orcg.  181,  12  Pac.  238. 
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whicli  contains  a  material  provision  not  supported  bj  the  findings,''^  nor  within 
the  issues  as  shown  by  the  pleadings.^^  But  if  its  terms  are  indelinite  or  ambigu- 
ous, it  will  be  so  construed  as  to  sustain  its  regularity  and  validity,  if  it  is  suscep- 
tible of  such  construction.''^  The  prayer  for  general  relief  will  authorize  the 
court  to  apply  the  firm  assets  to  the  payment  of  the  firm  debts,'^  and  to  decree  to 
the  partners  any  balance  found  due  them.'''' 

16.  Appeal  and  Review.  Appeals  in  suits  for  dissolution  of  partnerships  and 
accountings  are  governed  by  the  same  principles  as  appeals  generally  in  equity 
cases.''''  A  judgment  or  decree  will  not  be  reversed  for  error  based  on  a  finding 
of  fact,  where  the  testimony  is  conflicting,''^  or  on  a  finding  requested  by  the 
appellant,''^  or  where  it  appears  that  the  judgment  does  substantial  justice  to  both 
parties.^''  But  it  may  be  reversed  or  modified  where  it  is  apparent  that  a  mistake 
in  computation  has  been  made,^^  or  that  it  does  not  rest  upon  any  satisfactory 
evidence,^'^  or  is  based  upon  an  erroneous  conception  of  law.^^  Where  plaintiff  sued 
for  the  appointment  of  a  receiver  for  a  partnership  and  for  a  settlement  and  an 
accounting,  and  an  order  refusing  to  appoint  a  receiver  is  affirmed,  the  right  will 
be  reserved  to  plaintiffs  to  sue  for  a  settlement  and  an  accounting.^* 

17.  Costs.  As  a  rule  tlie  costs  of  a  suit  for  a  partnership  accounting,  includ- 
ing the  fees  of  experts  and  of  attorneys,^^  are  to  be  paid  out  of  the  partnership 


72.  Williams  f.  Williams,  104  Cal.  85,  37 
Pac.  784  (a  finding  that  certain  defendants 
owe  the  partnei'ship  a  stated  sum  does  not  au- 
thorize a  judgment  that  this  sum  be  paid  to 
plaintiffs)  ;  Albery  v.  Geis,  1  Cal.  App.  381, 
82  Pae.  262;  Griffith  r.  Kirley,  189  Mass.  522, 
76  N.  E.  201;  Arnold  v.  Angell,  62  N.  Y. 
508;  Clark  v.  Gallaher,  3  Tex.  Civ.  App. 
•541,  22  S.  W.  1047. 

73.  ZZhwois.— Johnson  v.  Miller,  50  111. 
App.  60. 

Kentuclcy. —  Turner  v.  Turner,  5  S.  W. 
457,  9  Ky.  L.  Rep.  456,  where  defendant  al- 
leged that  he  was  entitled  to  a  credit  of  four 
thousand  one  hundred  and  thirty-four,  dollars 
and  twenty-eight  cents,  and  it  was  held  er- 
ror for  the  court  to  allow  him  credit  for  four 
thousand  four  hundred  and  seventy-nine  dol- 
lars and  forty-nine  cents. 

Michigan. —  Dunlap  v.  Byers,  110  Mich. 
109,  67  N".  W.  1067. 

'Nehraska.—  CXa.vl^  v.  Hall,  54  Nebr.  479, 
74  N.  W.  856,  holding  that  a  court  cannot 
reform  a  partnership  contract  of  its  own 
motion,  nor  disregard  it  as  the  basis  of  its 
judgment. 

'New  Yo?-7w— Eeilly  v.  Freeman,  109  N.  Y. 
App.  Div.  4,  95  N.  Y.  Suppl.  1069  {affirmed 
in  184  N.  Y.  610,  77  N.  E.  1196];  Cox  v. 
Clarke,  45  Misc.  102,  91  N.  Y.  Suppl.  587. 

Washington. — ^Yarwood  v.  Billings,  31 
Wash.  542,  72  Pac.  104. 

England. —  Turquand  v.  Wilson,  1  Ch.  D. 
■85,  45  L.  J.  Ch.  104,  24  Wkly.  Eep.  56. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  816. 

74.  Noble  v.  Faull,  26  Colo.  467,  58  Pac. 
681;  Knowlton  v.  Dolan,  151  Ind.  79,  51 
N.  E.  97;  Hayes  v.  Reese,  34  Barb  (N.  Y.) 
151  (a  decree  upon  an  accounting  necessarily 
implies  that  the  amount  named  as  due  to  a 
partner  has  been  ascertained  after  a  full 
settlement  of  partnership  affairs)  ;  Goldman 
V.  Marcus,  (Tex.  App.  1891)   15  S.  W.  412. 

75.  Veneman  v.  Ruckle,  120  111.  App.  251. 

76.  Stark  v.  Howcott,  118  La.  489,  43  So. 
61. 


77.  See,  generally.  Appeal  and  Error. 

78.  loioa. —  Yetzer  v.  Applegate,  83  Iowa, 
726,  50  N.  W.  66. 

Kentucky. —  Bamion  v.  Hawkins,  35  S.  W. 
636,  18  Ky.  L.  Rep.  150. 

Nebraska. —  May  v.  Cahn,  34  Nebr.  652,  52 
N.  W.  288. 

Pennsylvania. —  Fidelity  Title,  etc.,  Co.  v. 
Bell,  188  Pa.  St.  637,  41  Atl.  637;  Bur- 
roughs' Appeal,  26  Pa.  St.  264.  Where  the 
trial  judge  calls  to  his  assistance  a  compe- 
tent accountant  as  an  assessor,  and  reaches  a 
decree  after  a  painstaking  investigation  of 
complicated  and  obscure  accounts,  and  the 
result  reached  is  as  nearly  correct  as  it  is 
possible  to  secure  from  the  books  of  the  par- 
ties, the  appellate  court  will  not  interfere. 
Mays  V.  Melat,  29  Pa.  Super.  Ct.  365. 

United  States. —  Gunn  v.  Black,  60  Fed. 
151,  8  C.  C.  A.  534. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  819. 

79.  Schermerhorn  v.  Brewer,  17  N.  Y. 
Suppl.  701;  Yarwood  v.  Billings,  31  Wash. 
542,  72  Pac.  104.  In  Snyder  v.  O'Beirne,  132 
Mich.  340,  93  N.  W.  872,  it  was  held  that 
on  appeal  by  defendant  from  a  decree  on  a 
partnership  accounting,  the  court  has  no 
power  to  revise  a  finding  of  fact  and  increase 
the  amount  allowed  plaintiff. 

80.  Fames  v.  Miller,  108  Mich.  406,  66 
N.  W.  338;  McCullough  v.  De  Witt,  163  Mo. 
306,  63  S.  W.  694;  Jones  v.  Webb,  8  S.  C. 
202;  Green  v.  Stacy,  90  Wis.  46,  62  N.  W. 
627;  Tolford  v.  Tolford,  44  Wis.  547. 

81.  White  V.  Bullock,  18  Mo.  16. 

82.  Richard  v.  Mouton,  106  La.  435,  30 
So.  894. 

83.  Savage  v.  Carter,  9  Dana  (Ky.)  408; 
Ferrell  v.  Bales,  65  S.  W.  604,  23  Ky.  L.  Rep. 
1516;  Lafferty  v.  Lafferty,  174  Pa.  St.  536, 
34  Atl.  203,  205;  Botham  v.  Keefer,  2  Ont. 
App.  595. 

84.  Meyer  v.  Meyer,  116  La.  456,  40  So. 
794. 

85.  Faulkner  v.  Hendy,  79  Cal.  265,  21 
Pac.  754;  Chandler  v.  Sherman,  16  Fla.  99; 
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estate,^''  or  if  this  is  insufficient  they  are  to  be  borne  by  the  j^artnei's  in  proportion 
to  their  respective  partnership  sliares.**''  But,  as  in  other  equity  suits,  tlie  court 
may  exercise  discretion  in  tlie  award  of  costs,**^  and  it  not  infi'cqiiently  charges  tiie 
entire  costs  to  one  or  some  of  the  partners,  eitlier  as  a  sort  of  punishment  for 
misconduct,  or  because  he  has  needlessly  forced  or  prolonged  the  litigation,  or 
because  for  some  other  reason  the  court  concludes  that  justice  demands  it.** 


Payne  v.  McNamara,  9  Ohio  Cir.  Ct.  132,  6 
Ohio  Cir.  Dee.  G2.  And  see  Patrick  v.  Patrick, 
CN.  J.  Ch.  190G)  63  Atl.  848,  holding  that 
each  party  to  the  suit  was  entitled  to  a 
counsel  fee  to  be  paid  out  of  the  partnership 
assets  in  addition  to  the  taxable  costs. 

'86.  Kentucky. —  Swafford  v.  White,  89 
S.  W.  129,  28  Ky.  L.  Rep.  119;  Dyer  v. 
Ballinger,  72  S.  W.  738,  24  Ky.  L.  Rep.  1918; 
Broeg  f.  Pool,  60  S.  W.  518,  22  Ky.  L.  Rep. 
1354;  Lyford  V.  Haines,  53  S.  W.  646,  21 
Ky.  L.  Rep.  948;  JVIcBurnie  v.  Sample,  19 
S.  W.  183,  14  Ky.  L.  Rep.  30. 

Louisiana. —  Baxter  %.  Hewes,  45  La.  Ann. 
1065,  13  So.  864;  Burke  v.  Fuller,  41  La. 
Ann.  740,  6  So.  557 ;  Philpot  v.  Patterson,  5 
Mart.  N.  S.  273. 

Massachusetts. —  Whitney  v.  Cook,  5  Mass. 
139.  ^ 

New  Jersey. —  Patrick  v.  Patrick,  (Ch. 
1906)  63  Atl.  848. 

New  York. —  Hopfensack  v.  Hopfensack,  9 
Daly  457;  Grotty  v.  Jarvis,  1  Misc.  316,  20 
N.  Y.  Suppl.  728  laffirming  17  N.  Y.  Suppl. 
949]. 

Oregon. —  Fleming  v.  Carson,  37  Oreg.  252, 
62  Pac.  374. 

Pennsylvania. —  Gordon  v.  Moore,  134  Pa. 
St.  486,  19  Atl.  753;  Gyger's  Appeal,  62  Pa. 
St.  73,  1  Am.  Rep.  382. 

England. —  Potter  v.  Jackson,  13  Ch.  D. 
845,  49  L.  J.  Ch.  232,  42  L.  T.  Rep.  N.  S. 
294,  28  Wklv.  Rep.  411;  Austin  v.  Jackson, 
11  Ch.  D.  942  note;  Bonville  v.  Bonville,  35 
Beav.  129,  55  Eng.  Reprint  844;  Jones  v. 
Welch,  1  Jur.  N.  S.  994,  1  Kay  &  J.  765,  69 
Eng.  Reprint  668 ;  Rosher  v.  Crannis,  63 
L.  T.  Rep.  N.  S.  272 ;  Rowlands  v.  Evans,  14 
Wkly.  Rep.  882;  Timothy  v.  Hindley,  14 
Wkly.  Rep.  382. 

Canada. —  Curran  v.  Carey,  4  Manitoba 
450;  Chapman  f.  Newell,  14  Ont.  Pr.  208; 
Blaney  v.  McGrath,  9  Ont.  Pr.  417. 

See  38  Cent.  Dig.  tit,  "  Partnership,"  §  820. 

87.  Kansas. —  Isenhart  v.  Ilazen,  (App. 
1901)  63  Pac.  451. 

Louisiana. —  Pratt  V.  McHatton,  11  La. 
Ann.  260. 

Missouri. —  Campbell  v.  Coquard,  16  Mo. 
App.  552. 

Oregon. —  In  re  Beck,  19  Oreg.  503,  24  Pac. 
1038. 

Pennsylvania. —  Cordon  v.  Mooro,  8  Pa.  Co. 
Ct.  289. 

Trwas.—  \\:i\<.Q.T  V.  Milde,  (Civ.  App.  1896) 
33  S.  W.  152. 

Kvifland. —  Newton  Taylor,  L.  R.  19  lOcj. 
14,  2:5  Wkly.  Rep.  330. 

Canada.— ('wYixrx  r.  (^arey,  4  Manitoba  450. 

Kf;(>  38  Cent.  Dig.  tit.  "  P'artnerHliip,"  §  820. 

88.  (!(mvcrlic7/l . —  Grnnvillo  Anott, 
(1901)  59  All.  405. 
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Iowa, —  See  Starr  v  Case,  59  Iowa  491,  13 
N.  W.  645,  holding  that  in  an  action  to  ac- 
count between  surviving  partners  and  estate 
of  a  deceased  partner,  each  party  should  pay 
his  own  witnesses,  and  the  otlier  costs,  in- 
cluding those  on  appeal,  should  be  propor- 
tioned according  to  the  respective  interests 
of  each  partner. 

Kentucky. —  McBurnie  v.  Semple,  19  S.  W. 
183,  14  Ky.  L.  Rep.  30,  holding  that  in  an 
action  to  dissolve  a  partnership  which  de- 
fendant contested,  being  honest  in  his  claim, 
the  chancellor  properly  refused  to  tax  him 
with  all  the  costs. 

Neio  York. —  Struthers  v.  Christal,  3  Daly 
327;  Smith  v.  Green,  8  N.  Y.  Civ.  Proc.  163; 
Smith  V.  Underbill,  19  N.  Y.  Suppl.  249. 

Ohio.- — -Wehrman  v.  McFarland,  10  Ohio 
S.  &  C.  PI.  Dec.  320,  8  Ohio  N.  P.  673. 

Pennsylvania.—  Gordon  v.  Moore,  8  Pa.  Co. 
Ct.  289,  holding  that  costs  of  settling  part- 
nership accounts  in  a  suit  in  equity  are 
chargeable  to  both  parties  equally,  in  the 
absence  of  exceptional  circumstances. 

Wisconsin. —  Hart  v.  Hart,  117  Wis.  639, 
94  N.  W.  890 ;  Ritter  v.  Ritter,  100  Wis.  468, 
76  N.  W.  347. 

England. — -Wright  V.  Hunter,  5  Ves.  Jr. 
792,  31  Eng.  Reprint  861. 

Canada. —  Bincham  v.  Smith,  16  Grant  Ch. 
(U.  C.)  373;  O'Lone  v.  O'Lone,  2  Grant  Ch. 
(U.  C)  125. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  820. 

Discretion  of  referee  see  Barker  White, 
1  Abb.  Dec.  (N.  Y.)  95. 

Costs  of  appeal. —  One  of  plaintiffs  in  a  bill 
by  partners  for  relief  against  the  other  part- 
ners, who  does  not  witndraw  till  after  the 
evidence  is  heard,  although  before  the  decree 
against  defendants,  will,  they  having  ap- 
pealed, be  charged  with  coats  of  appeal,  al- 
though the  decree  is  reversed.  Markle  v. 
Wilbur,  200  Pa.  St.  473,  50  Atl.  209. 

89.  Illinois.— i:sxit  v.  Schwamb,  80  111.  289. 

Kentucky.— QmUweW  v.  Lang,  101  S.  W. 
972,  31  Ky.  L.  Rep.  237,  holding  that  where 
plaintids  "were  entitled  on  demand  to  a  set- 
tlement and  a  dissolution  of  a  partnership, 
which  was  denied  '  them  by  defendants, 
thereby  entailing  an  action  to  enforce  a  set- 
tlonicnt,  defendants  were  liable  for  the  ex- 
penses of  Bottleniont. 

fAmisinva. —  Richard  v.  Mouton,  109  La. 
465,  33  So.  503. 

North  Carolina. —  Taylor  v.  Ca\\)luinu>,  17 
N.  C.  221. 

Wisconsin. — Brinro  v.  Taylor,  120  Wis.  317, 
105  N.  W.  817;  Knapp  v.  Edwards.  57  Wis. 
191,  15  N.  W.  140. 

ilniicd  }^ialr.N.—  C,\mn  r.  Kwnn,  93  Fed.  80. 
35  C.  C.  A.  213. 

England.— Ihimor  v.  Oiles,  11  Ch.  D.  942, 
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When  tlie  assets  are  insufficient  to  repay  the  just  demands  of  the  partners  for 
advances  and  capital,  and  one  partner  lias  overdrawn  his  share,  he  must  make 
good  such  overdraft,  before  the  costs  will  be  charged  to  the  estate.^'' 

18.  Effect  OF  A  Judicial  Accounting  —  a.  Its  Conclusiveness.  A  judgment  in 
an  action  for  partnership  accounting  and  settlement  is  conclusive  upon  the  parties 
thereto  as  to  all  issues  properly  before  the  court,  until  it  has  been  regularly  set 
aside  but  it  does  not  conclude  as  to  matters  not  before  the  court  at  the  time  of 
the  settlement.^^  It  does  not  bar  an  action  for  conversion  by  tlie  executor  of  a 
deceased  partner  against  the  survivor  and  a  third  person,  who  joined  him  in  con- 
verting the  firm  assets.^^  When  a  judicial  accounting  has  been  had,  it  so  far  fixes 
the  rights  of  partners  and  creditors  that  the  suit  cannot  thereafter  be  dismissed 
without  their  consent.^^  A  partner,  although  discharged,  by  a  settlement  of  the 
firm  business,  of  the  legal  obligation  to  pay  an  additional  sum  to  a  copartner,  may 
recognize  a  moral  obligation  to  pay  it,  and,  if  he  does  so  without  fraud  of  the 
copartner,  he  cannot  recover  back  the  money  paid.^'' 

b.  Opening  op  Setting  Aside.  A  final  judgment  in  actions  now  under  con- 
sideration may  be  opened  or  set  aside  for  the  causes  available  in  other  equity 
actions.^"  If  it  is  reopened,  the  parties  will  be  entitled  as  a  rule  to  an  entire 
restatement  of  the  account.''^ 

X.  Limited  partnership. 

A.  The  Relation —  l.  History  of  Limited  Partnership.  This  species  of  part- 
nership has  never  been  recognized  by  the  English  common  law,^^  nor  did  it  i-eceive 


48  L.  J.  Ch.  508,  41  L.  T.  Rep.  N.  S.  270,  27 
Wkly.  Eep.  834 ;  Norton  v.  Russell,  L.  R.  19 
Eq.  343,  23  Wkly.  Rep.  252;  Lodge  v. 
Pritchard,  4  Giffard  295,  66  Eng.  Reprint 
717;  Payne  v.  Felton,  4  L.  J.  Cli.  O.  S.  175. 

Canada. — Carmichael  v.  Sharp,  1  Ont.  381; 
Woolaus  V.  Vansickle,  17  Grant  Ch.  (U.  C.) 
451;  Garven  v.  Allan,  3  Grant  Ch.  (U.  C.) 
238. 

See  38  Cent.  Dig.  tit.  "  Partnership,"  §  820. 

Compare  Stevens  v.  Yeatman,  19  Md.  480, 
where  it  is  said  that  the  question  as  to  which 
of  the  partiss  has  by  his  conduct  caused  the 
discord  between  them  is  never  considered, 
with  a  view  to  an  adjustment  of  the  eosta 
of  a  settlement  of  their  partnership  afifairs 
in  court. 

90.  Ross  V.  White,  [1894]  3  Ch.  326,  64 
L.  J.  Ch.  48,  71  L.  T.  Rep.  N.  S.  277,  7  Re- 
ports 420;  Potter  v.  Jackson,  13  Ch.  D.  845, 

49  L.  J.  Ch.  232,  42  L.  T.  Rep.  N.  S.  294,  28 
Wkly.  Rep.  411;  Rosher  v.  Crannis,  63  L.  T. 
Eep.  N.  S.  272. 

91.  Broda  v.  Greenwald,  66  Ala.  538;  Ma- 
ginnis  v.  Crosby,  11  La.  Ann.  400  (such 
a  judgment  unappealed  from  was  deemed 
prima  facie  correct,  in  an  action  by  a  part- 
ner who  had  paid  the  debts  described  in  said 
judgment,  against  the  other  for  contribu- 
tion) ;  Hayes  v.  Reese,  34  Barb.  (N.  Y.)  151; 
Cockley  v.  Brucker,  54  Ohio  St.  214,  44  N.  E. 
590. 

Under  the  Missouri  statute,  it  was  held 
that  the  judicial  settlement  of  the  partner- 
ship estate  in  the  probate  court  did  not 
vest  in  the  administrator  title  to  the  prop- 
erty of  the  estate  on  hand  at  the  time  of  the 
settlement,  where  it  did  not  appear  that  ho 
had  accounted  for  the  firm  assets.  Tiemann 
V.  Molliter,  71  Mo.  512. 


92.  Schnell  v.  Schnell,  39  Ind.  App.  556, 
80  N.  E.  432,  holding  that  after  the  death 
of  one  of  the  partners  the  final  settlement  of 
the  partnership  and  the  discharge  of  the  re- 
ceiver did  not  conclude  the  surviving  partner 
from  asserting  a  claim  against  the  widow  of 
the  deceased  partner  for  money  received  by 
her  on  a  note  due  the  partnership,  where 
such  claim  was  not  before  the  court  at  the 
time  of  the  settlement;  and  also  that  it  was 
not  necessary  that  the  surviving  partner 
should  have  the  proceedings  reopened  and 
another  receiver  appointed  in  order  to  col- 
lect his  claim. 

93.  Russell  v.  McCall,  141  N.  Y.  437,  36 
N.  E.  498,  38  Am.  St.  Rep.  807  [reversing 
68  Hun  44,  22  N.  Y.  Suppl.  615]. 

94.  Updike  v.  Doyle,  7  R.  I.  446 ;  Fisher  v. 
Stovall,  85  Tenn.  316,  2  S.  W.  567. 

95.  Devereux  v.  Peterson,  126  Wis.  558, 
106  N.  W.  249. 

96.  Powers  v.  Dickie,  49  Ala.  81;  Green  v. 
Thornton,  96  Cal.  67,  30  Pac.  905 ;  Robertson 
V.  Gibb,  38  Mich.  165.  See,  generally,  Judg- 
ments. 

97.  Black  v.  Merrill,  65  Cal.  90,  3  Pac. 
113;  Hunt  v.  Stuart,  53  Md.  225;  Pritt 
V.  Clay,  6  Beav.  503,  49  Eng.  Reprint 
920. 

98.  In  Coope  v.  Eyre,  1  H.  Bl.  37,  48,  Lord 
Loughborough  said :  "  In  many  parts  of 
Europe,  limited  partnerships  are  admitted, 
provided  they  be  entered  on  a  register ;  but 
the  law  of  England  is  otherwise,  the  rule 
being,  that  if  a  partner  shares  in  advantages, 
he  also  shares  in  all  disadvantages."  Part- 
nership en  Commandite,  or  Limited  Liability 
Recognized  and  Permitted  by  the  Existing 
Law  of  England  (by  Matthew  B.  Begbie, 
London,  1852),  contains  an  argument  that  a 
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legislative  sanction  in  England  until  VMilP  On  this  side  of  the  Atlantic  it  has 
always  existed  in  Louisiana,  whose  jurisprudence  is  based  upon  the  modern  civil 
law  of  France/  and  has  been  established  bj  statute  in  most  of  the  United  Slates 
as  well  as  in  Canada.^  New  York  was  the  first  common-law  state  to  introduce 
limited  partnership.^  Her  example  was  followed  a  few  months  later  Ijy  Con- 
necticut.* Both  statutes  were  framed  upon  the  common  model  found  in  the 
French  code  of  commerce,  although  they  are  quite  independent  pieces  of  legisla- 
tion.^ The  New  York  statute  has  been  copied  more  or  less  closely  by  many 
other  states. 

2.  A  Species  of  Partnership.  In  all  jurisdictions  the  limited  partnership  is 
dealt  with  as  a  modified  form  of  the  normal  partnership,  and  not  as  a  new  and 


partnership  can  be  organized  and  carried  on, 
under  the  English  common  law,  so  as  to 
secure  one  who  lurnishes  a  part  of  the  capital 
with  a  right  to  a  share  of  the  profits,  with- 
out subjecting  him  to  a  partner's  liability. 

"  Limited  partnerships  ware  unknown  to 
the  common  law,  but  in  some  countries  of 
Europe  have  existed  for  hundreds  of  years. 
13  Am.  C.  L.  804.  In  Italy  they  were  known 
and  recognized  in  the  laws  of  Pisa  and  Flor- 
ence as  early  as  1166;  in  Geneva  in  1562;  in 
France  (Marseilles)  1253;  also  under  Louis 
X  in  1315;  and  still  continue  under  the  re- 
public, being  regulated  by  the  new  code  of 
commerce,  '  La  bociete  en  Commandite.'  In 
England  it  is  said  that  limited  partnerships 
only  exist  as  joint  stock  companies.  Coope 
V.  Eyre,  1  H.  Bl.  37,  48.  They  seem  to  have 
been  devised  to  enable  persons  to  engage  in 
mercantils  business  without  being  known  or 
named,  became  the  most  frequent  combina- 
tion of  trade,  and  in  large  degree  contributed 
to  the  commercial  prosperity  which  the  above 
named  countries  afterward  enjoyed.  In  our 
own  state  there  was  enacted  a  statute  author- 
izing limited  partnerships  in  the  year  1822, 
being  substantially  a  copy  from  the  French 
act,  and  since  that  time  similar  laws  have 
been  adopted  in  most  of  the  other  states  and 
territories  which  have  patterned  their  stat- 
utes after  that  of  New  York.  In  these  later 
days  the  object  is  to  protect  the  special 
partner,  enable  him  to  employ  his  wealth 
in  trade  without  risking  more  than  he  orig- 
inally subscribed,  and  at  the  same  time  se- 
cure co-operation  of  men  of  integrity  and 
ability."  Moorlicad  v.  Seymour,  77  N.  Y. 
Suppl.  1050,  1054. 

99.  "An  Act  to  Establish  Limited  Part- 
nerships"  (7  P:dw.  VII,  c.  24).  See  6  Mich.  L. 
Rev.  p.  525  (article  by  Francis  M.  Burdick  on 
"  Limited  Partnership  in  America  and  Eng- 
Lind").  Tlie  latest  ])revious  attempt  at  legis- 
lation on  tliis  topic  is  recounted  by  Sir  Fred- 
ei'ick  T'ollock,  in  lOssays  in  Jurisprudence  and 
EtliicH,  c.  4,  and  in  tlio  introduction  to  the 
third  edilion  of  his  Digest  of  the  l^aw  of 
I'Mrtiicrsliip.  'J'lic  a])pendix  to  this  editiim 
contains  his  jjropos.'d  draft  of  the  limited 
partncrHhip  clauscH  in  llie  l>ill  of  ISSO.  'riicy 
wore  oiiiilted  fioni  the  I)ill  by  tlio  jiarlia- 
m<!ntfirv  coniniittee  nnd  form  no  part  of  tho 
]'nrlnei*Khip  Act  of  1800.  In  _  his  Essays 
in  JiiriHprudcnco  and  Elliics,  Sir  li'redcrick 
I'ollrx'k  rcniarliM:  "  Tiiis  form  of  pnrtncr- 
Hliij)  b'lH  bci'ii  known  on  tiie  continent  for 
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many  centuries.  The  Mediterranean  trade  of 
the  middle  ages  was  carried  on  principally 
by  its  means.  In  France,  Louis  XIV  regu- 
lated it  by  an  ordinance  of  1073,  which  has 
been  substantially  adopted  in  the  modern 
commercial  code.  How  it  failed  to  establish 
itself  in  England  and  Scotland,  I  am  unable 
to  say ;  it  is  not  impossible  that  it  was  recog- 
nized by  the  special  tribunals  which  admin- 
istered the  law  merchant  down  to  the  seven- 
teenth century,  but  of  the  proceedings  of 
those  courts  we  know  hardly  anything.  .  .  . 
So  it  was,  at  all  events,  that  when  the  law 
of  partnership  was  formed  by  modern  judges 
and  chancellors,  the  notion  of  a  partner  with 
limited  liability  never  appeared.  .  .  .  Thus 
we  are  left  practically  alone  in  excluding  it; 
and  I  think  there  is  a  fairly  strong  presump- 
tion that  we  lose  something  by  not  possessing 
an  institution  which  has  been  found  use- 
ful by  so  many  mercantile  communities." 
Practical  Opinions  against  Partnership  with 
Limited  Liability  (by  Edmund  Potter,  Lon- 
don, 1855),  contains  an  emphatic  protest 
against  this  form  of  partnership. 

1.  La.  Civ.  Code  (1825),  arts.  2799,  2810- 
2822;  Civ.  Code  (1900),  arts.  2828,  2839- 
2851.  Sir  Frederick  Pollock  observes: 
"  Louisiana  and  Florida,  not  being  English 
Colonies  in  the  first  instance,  have  always 
had  the  system  of  partnership  en  com- 
mandite." Essays  on  Jurisprudence  and 
Ethics  101.  This  is  true  of  Louisiana;  but 
Florida  adopted  in  1822,  as  the  basis  of  its 
legal  system,  the  common  law  of  England  and 
the  statutes  in  aid  thereof,  down  to  the 
fourth  year  of  James  I.  Rev.  St.  (1891) 
§  59.  Hart  v.  Bostwick,  14  Fla.  162,  173. 
A  limited  partnership  statute,  fasliioned  after 
the  New  York  statute,  was  enacted  in  1838 
(McClollan  Dig.  (1881)  c.  159),  but  has  been 
repealed.  Laws  (1881),  c.  3309,  Rev.  St. 
(1891). 

2.  See  the  statutes  of  the  different  states. 

3.  Laws  (1822),  c.  244. 

4.  Now  embodied  in  Rev.  St.  (  1902)  tit. 
29,  c.  225.  The  statute  is  nuuh  shorter  than 
thai  of  New  ^'ork. 

5.  (^hipp  r.  Lacey,  35  Conn.  463,  464,  where 
it  is  said;  "Our  statute  in  relation  to  liui- 
iled  ])arlncrshi])s,  and  that  of  New  York, 
were  both  passed  iu  tlie  year  1822.  Both 
were  taken  in  substance  from  the  law  of 
l''rance  and  neither  is  a  copy  of  tlie  other; 
flicy  dill'er  in  Uwir  nrrangenM>nt  and  some 
of  their  provisions." 
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distinct  kind  of  business  association.®  Its  characteristic  features  are  that  one  or 
more  of  its  members,  although  contributing  to  its  capital  and  sharing  in  its  profits, 
have  no  v^oiee  in  its  management  and  are  not  personally  liable  for  its  debts;  but 
that  the  rights  of  its  creditors  are  limited  to  the  partnership  fund  and  to  the  gen- 
eral partners^  It  will  be  observed  that  the  form  of  limited  partnership  contains 
one  or  more  general  partners  whose  personal  liabilitj  is  unlimited.  In  some 
states,  however,  a  second  form  is  authorized  by  separate  legislation,  which 
approaches  more  nearly  to  the  corporation  and  in  which  the  partnership  assets 
are  liable  for  partnership  debts,  while  the  individuals  owning  the  partnership 
property  are  subject  to  no  personal  liability.^ 

3.  What  Law^  Governs.  When  the  question  before  the  court  is  whether  a 
valid  limited  partnership  has  been  formed,  or  whether  it  has  carried  on  its  busi- 
ness as  a  limited  partnership,  or  what  are  the  powers  of  the  special  partner,  the 
law  applicable  thereto  is  that  of  the  jurisdiction  in  which  the  partnership  is 
formed  and  has  its  existence.^  But  the  constniction  of  a  local  statute  authoriz- 
ing a  limited  partnership,^"  or  a  question  as  to  the  manner  in  which  such  a  part- 
nership is  to  sue  or  be  sued,"  is  governed  by  the  local  law. 

4.  Construction  of  Statutes.  While  some  courts  have  favored  a  very  strict 
construction  of  limited  partnership  statutes  against  the  special  partner,^'^  the  pre- 


6.  Marshall  v.  Lambeth,  7  Rob.  (La.)  471; 
Lachomette  v.  Thomas,  5  Rob.  (La.)  172 
(applying  Civ.  Code  (1900),  arts.  2828,  2840, 
which  provides  that  "  there  is  also  a  species 
of  partnership,  which  may  bs  incorporated 
with  either  of  the  other  kinds^  called  part- 
nership in  commendam.  ...  It  is  therefore 
a  modification,  of  which  the  several  kinds  of 
partnerships  are  susceptible,  rather  than  a 
separate  division  of  partnerships)  ;  Safe  De- 
posit, etc.,  Co.  V.  Cahn,  102  Md.  530,  62  Atl. 
819;  Hotopp  V.  Huber,  160  N.  Y.  524,  55 
N.  E.  206;  Jacquin  r.  Buisson,  11  How.  Pr. 
(N.  Y.)  385;  Ames  v.  Downing,  1  Bradf. 
Surr.  (N.  Y.)  321,  328,  8  N.  Y.  Leg.  Obs.  317 
("The  special  partnership  is  by  no  means 
a  complete  anomaly.  By  the  statute  it  is 
termed  a  partnership,  and  both  as  to  the 
rights  of  the  parties  to  the  contract,  and  as 
to  the  world,  it  is  in  itself  a  proper  part- 
nership, except  as  it  limits  the  liability  of 
the  special  partner,  and  restricts  his  control 
over  the  business  of  the  firm  " ) . 

7.  See  the  eases  cited  in  last  note.  See 
also  Groves  v.  Wilson,  168  Mass.  370,  47 
N.  E.  100;  Pierce  v.  Bryant,  5  Allen  (Mass.) 
91;  White  v.  Eiseman,  134  N.  Y.  101,  31 
N.  E.  276. 

8.  Edwards  v.  Warren  Linoline,  etc.. 
Works,  168  Mass.  564,  47  N.  E.  502,  38 
L.  p.  A.  791  (applying  the  Pennsylvania 
statute  found  in  Brightly  Purdon  Dig.  ( 12th 
ed.)  1086-1888);  Staver,  etc.,  Mfg.  Co.  v. 
Blake,  111  Mich.  282,  69  N.  W.  508,  38 
L.  R.  A.  798  (applying  Howell  Annot.  St. 
c.  79,  "An  act  authorizing  the  formation 
of  partnership  associations,  in  which  the 
capital  subscribed  shall  alone  be  responsible 
for  the  debts  of  the  association")  ;  Sturgeon 
V.  Apollo  Oil,  etc.,  Co.,  203  Pa.  St.  369,  53 
Atl.  189;  Shebler.  Strong,  128  Pa.  St.  315,  18 
Atl.  397;  Eliot  v.  Himrod,  108  Pa.  St.  569; 
Com.  V.  Sandy  Lick  Gas  Co.,  1  Dauph.  Co. 
Rep.  (Pa.)  314  (applying  the  Pennsylvania 
statute  above  cited)  ;  Deckert  v.  Chesapeake 
Western  Co.,  101  Va.  804,  45  S.  E.  799.  In 
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Coleman  v.  Bellhouse,  9  U.  C.  C.  P.  31,  44, 
it  was  held  that  without  complying  with  a 
limited  partnership  statute,  "  where  parties 
associate  for  a  trading  purpose,  taking  speci- 
fied shares  of  a  fixed  amount,  with  a  mutual 
understanding  that  they  are  only  to  be  liable 
to  the  extent  of  their  shares,  and  on  the 
agreement  that  their  business  is  to  be  con- 
ducted by  certain  of  their  partners  acting 
as  directors  or  managers ;  if  a  party  deals 
with  such  directors,  with  a  full  knowledge  of 
the  terms  and  stipulations  of  the  associa- 
tion, and  accepts  an  undertaking  from  them 
which  is  expressly  founded  on  such  terms  and 
stipulations,  he  cannot  maintain  an  action 
based  upon  his  dealings  against  the  share- 
holders and  directors,  charging  their  with  a 
joint  liability  as  ordinary  partners  in  a 
trading  concern." 

9.  Richardson  v.  Carlton,  109  Iowa  515,  80 
N.  W.  532  (the  law  of  Illinois  governed)  ; 
Lawrence  v.  Batcheller,  131  Mass.  504;  King 
V.  Sarria,  69  N".  Y.  24,  25  Am.  Rep.  128  [af- 
firming 7  Hun  167]  (the  contract  of  part- 
nership was  to  be  construed  to  be  governed 
by  the  laws  of  Spam,  and  the  liability  of 
defendant  and  the  extent  of  the  authority 
of  the  acting  partners  to  bind  him  were  to 
be  determined  thereby)  ;  Jacquin  v.  Buisson, 
11  How.  Pr.  (N.  Y.)  385  (the  rights  and 
position  of  the  partners  were  governed  by  the 
law  of  Belgium,  where  the  contract  of  part- 
nership was  made)  ;  Barrows  v.  Downs,  9 
R.  I.  446,  11  Am.  Rep.  283  (the  authority  of 
a  partner  to  bind  the  firm  depends  on  the  law 
where  the  partnership  was  organized  and  ex- 
ists; but  a  special  partner  may  make  him- 
self liable  by  representing  that  he  is  a  gen- 
eral partner) . 

10.  Pierce  v.  Bryant,  5  Allen  (Mass.) 
91. 

11.  Edwards  v.  Warren  Linoline,  etc.. 
Works,  168  Mass.  564,  47  N.  E.  502,  38 
L.  R.  A.  791. 

12.  Pierce  v.  Bryant,  5  Allen  (Mass.)  91; 
Manhattan  Co.  v.  Laimbeer,  108  N.  Y.  578,  15 
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vailing  view  at  present  is  that  the  special  partner  should  be  lield  to  an  honest  and 
full  compliance  with  all  of  the  statutory  provisions  which  are  designed  for  the 
protection  of  persons  dealing  with  the  partnership/^  but  that  the  general  ol^ject 
of  these  statutes  is  to  reniedj  a  defect  of  the  common  law,  and  accordingly  they 
are  to  receive  a  i-eusonably  lii)eral  construction.^* 

5.  General  Requisites  to  Creation.  While  the  statutes  differ  in  various  respects 
on  this  topic,  they  generally  confine  limited  partnerships  to  the  conduct  of  a  mer- 
cantile, mechanical,  or  inaimfacturing  business  require  the  execution,  recoi'diiig, 
and  publication  of  certain  papers ;  ^®  and  provide  for  at  least  one  general  partner 
whose  liability  for  the  debts  is  unlimited.'^ 

6.  Particular  Requisites  —  a.  Certifieate.  A  prime  requisite  to  the  organiza- 
tion of  a  legal  limited  partnership,  under  all  statutes,  is  the  execution  of  a  prescribed 
certificate.^^  This  document  as  a  rule  must  contain  :  (1)  The  name  or  firm  under 
which  such  limited  partnership  is  to  be  conducted  and  its  principal  place  of  busi- 
ness ;  (2)  the  general  nature  of  the  business  intended  to  be  transacted  (3)  the 
names  of  all  the  general  and  special  partners,  stating  which  are  general  and  which 
are  special  and  their  respective  residences      (4)  the  amount  of  capital  which  each 


N.  E.  712;  In  re  Merrill,  17  Fed.  Cas.  No. 
9,467,  12  Blatehf.  221. 

13.  Cummings  v.  Hayes,  100  111.  App.  347 
\_citing  Haggerty  v.  Foster,  103  Mass.  17]; 
Fox  V.  Graham,  How.  N.  P.  (Mich.)  90; 
Durant  v.  Abendroth,  69  N.  Y.  148,  25  Am. 
Eep.  158;  Lachaise  ?;.  Marks,  4  E.  D.  Smith 
(N.  Y.)  610;  Argall  v.  Smith,  3  Den.  (N.  Y.) 
435  laffirming  6  Hill  479]  ;  Maloney  v.  Bruce, 
94  Pa.  St.  249. 

14.  White  r.  Eiseman,  134  N.  Y.  101,  31 
N.  E.  276;  Abington  Dairy  Co.  v.  Reynolds, 
24  Pa.  Super.  Ct.  632;  Webster  v.  Lanum, 
137  Fed.  376,  70  C.  C.  A.  56. 

Amendment  of  statute. —  In  Rothchild  v. 
Hoge,  43  Fed.  97,  it  was  held  that  an 
amendment  to  the  statute  (Va.  Code,  §  2871) 
does  not  apply  to  special  partnerships  entered 
into  before  the  amendment  tool:  effect. 

15.  Safe  Deposit,  etc.,  Co.  v.  Calm,  102 
Md.  530,  62  Atl.  819  (applying  Code  Pub. 
Gen.  Laws,  art.  73,  §  1)  ;  Bowers  v.  Holland, 
14  U.  C.  Q.  B.  316  (holding  chat  the  buying 
and  building  of  steamboats  and  employing 
them  in  transportation  of  passengers  and 
freight  was  a  mercantile  business).  The 
statutes  in  each  jurisdiction  should  be  exam- 
ined, as  it  is  impossible  to  differentiate  them 
here. 

16.  These  papers  are  particularly  consid- 
ered later.    See  ivfra,  X,  A,  0. 

17.  Continental  Nat.  Bank  v.  Strauss,  137 
N.  Y.  148,  32  N.  E.  1060  [a /firming  60  N.  Y. 
Super.  Ct.  151,  17  N.  Y.  Suppl.  188]  (the 
fact  that  one  of  the  general  ])artnci's  is  an 
infant  does  not  convert  the  partnership  into 
a  general  one,  when  the  statute  does  not  re- 
quire the  gciKMnl  jjartners  lo  be  of  full  age)  ; 
Kichardson  r.  Hogg,  38  Pa.  St.  153  (the 
partnership  was  held  to  be  a  general  one,  be- 
cause the  contract  ])rovided  that  the  general 
jiartner  should  sign  no  note  or  check  for 
money  without  the  knowledge  and  conseTit 
of  tlic  HjX'cinl  partner's  son).  In  Mi'tropoli- 
tiiM  NmI.  Miink  /■.  Sirret,  97  N.  Y.  320,  15 
Abb.  N.  CiiH.  31H,  Hie  fact  Hint  the  pnrtnev- 
kIiIj)  iirCiclcH  jirovidcd  (Imt  ilic  h])('cIm1  pnrl- 
ncr  Hlionid  bciir  a  prnporl  i(in;\l<'  hIiiu'c  nl'  I  he 
(irrri  Io-'.mi'h  wiim  held  iiol,  (o  liii'ii  IJhi  piirtlici'- 
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ship  into  a  general  one,  as  this  provision 
was  in  the  interest  of  creditors,  and  the  stat- 
ute did  not  prohibit  such  agreement. 

18.  Walker  v.  Wood,  170  111.  463,  48  N.  E. 
919  [affirming  69  111.  App.  542]  (if  the  cer- 
tificate is  signed  and  acknowledged  by  an 
attorney  in  fact  of  a  partner,  it  must  be  ac- 
companied by  evidence  showing  the  attorne}''s 
authority  so  to  act,  in  order  that  the  record 
may  show  without  outside  inquiry  who  ara 
the  responsible  members  of  the  firm)  ;  Cum- 
mings V.  Haj'es,  100  111.  App.  347. 

19.  Cal.  Civ.  Code,  §  2479;  Partn.  Law, 
N.  Y.  Laws  (1897),  c.  420,  §  30. 

20.  Safe  Deposit,  etc.,  Co.  v.  Cahn,  102  Md. 
530,  62  Atl.  819  (applying  Code  Gen.  Pub. 
Laws,  art.  73,  §  4)  ;  Van  Riper  r.  Poppen- 
hausen,  43  N.  Y.  68  (this  provision  enables 
any  one  dealing  with  the  firm  to  know  where 
to  look  for  the  record  of  its  formation,  and 
where  to  inquire  about  its  credit). 

21.  McGehee  v.  Powell,  8  Ala.  827  (the 
certificate  should  show  that  the  business  to 
be  carried  on  is  of  a  kind  which  the  statute 
permits  a  limited  partnership  to  conduct)  : 
Manhattan  Co.  v.  Phillips,  109  N.  Y.  383,  17 
N.  E.  129  (where  the  certificate  described  the 
business  as  "  a  general  conunission  business, 
buying  and  selling  grain,  flour  and  produce 
on  conunission,"  while  the  advertisements  de- 
scribed the  partnership  as  formed  "  for  the 
piH'pose  of  conducting  a  general  conunission 
business";  and  the  court  held  that  there  was 
no  nialerial  variance  between  the  statements)  ; 
Metropolitan  Nat.  Bank  v.  Sirret,  !)•?  N.  Y. 
320,  15  Abb.  N.  Cas.  318  (the  certificate 
need  not  state  all  of  the  details  of  the  part- 
nership agreement)  ;  Benedict  v.  Allen,  17 
U.  ('.  Q.  B.  234  (a  tlescription  of  the  business 
as  that  of  "general  dealers  "  is  not  a  compli- 
ance with  Iho  stalutcH'y  re(]uircmcnt  on  this 
point,  ns  it  is  too  iudcllnile). 

22.  Buck  r.  Alley,  145  N.  Y.  488,  40  N.  M 
236;  Lnchaise  r."  Marks,  4  E.  D.  Smith 
(N.  Y)  610;  Hubbard  r.  Morgan,  12  Fed.  Cas. 
No.  6,817;  Md.  (^ode,  Gen.  P\ili.  Laws,  art.  73, 
S  3.  In  Hall  r.  Glossniu',  100  Mo.  155,  13 
S.  \V.  3'I9,  i(  was  held  that  N  was  not  nuide 
a  s|i('ciiil  parlncr  in  (inc  (Irni  by  (he  fart  that 
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special  partner  has  contributed ;  ~^  and  (5)  tlie  period  at  which  the  partnership 
shall  commence  and  shall  terminate.^*  The  statements  thus  required  by  the 
statute  in  the  certificate  must  be  true  at  the  time  the  certificate  and  otiier  required 
papers  are  filed.^^ 

b.  The  Contribution  by  the  Special  Partner.    It  is  not  required  by  the  stat- 
utes that  the  general  partner  sliuU  make  any  contribution  to  the  firm  ca])ital ; 
but  they  do  require  the  special  partner  to  make  a  contribution,  and  most  of 
them  require  that  this  contribution  shall  be  in  casli.^^    When  this  requirement 
exists,  the  statute  is  not  satisfied  by  contribution  of  stocks,  bondt;,^^  bills,^^  notes,^" 


his  copartner  W  in  another  firm  paid  his 
(Ws)  contribution  as  a  special  partner  in 
the  former  firm  by  a  check;  drawn  in  tlie  firm 
name  of  "  N  &  W,"  and  charged  to  liis  indi- 
vidual account  in  such  firm.  In  Webster  v. 
Lanum,  137  Fed.  376,  70  C.  C.  A.  56,  the 
person  named  as  special  partner  was  acting 
as  a  dummy  for  other  persons,  and  the  court 
declined  to  pass  upon  the  question  whether 
this  fact  made  him  liable  as  a  general  part- 
ner, because  it  was  not  raised  by  the  plead- 
ings. 

23.  Blumenthal  v.  Whitaker,  170  Pa.  St. 
309,  33  Atl.  103  (a  statement  in  the  certifi- 
cate that  the  special  partners  have  contrib- 
uted a  certain  amount  in  goods  and  merchan- 
dise does  not  satisfy  the  Pennsylvania  stat- 
ute, Acts  1836  and  jS65)  ;  Spencer  Optical 
Mfg.  Co.  V.  Johnson,  53  S.  C.  533,  31  S.  E. 
392  (applying  Rev.  St.  §  1410,  which  requires 
that  the  amount  of  capital  contributed  by 
each  special  partner  shall  be  stated  in  the 
certificate,  and  holding  that  this  requirement 
was  not  complied  with  by  a  statement  of  the 
aggregate  amount  contributed  by  all  the  spe- 
cial partners) . 

24.  Cal.  Civ.  Code,  §  2479  (5)  ;  Md.  Gen. 
Pub.  Laws,  art.  73,  §  3;  Partn.  Law,  N.  Y. 
Laws  (1897),  c.  420,  §  30  (5)  ;  S.  C.  Rev.  St. 
§  1410  (5). 

25.  White  v.  Eiseman,  134  N.  Y.  101,  31 
N.  E.  276;  Durant  c  Abendroth,  69  N.  Y. 
148,  25  Am.  Rep.  158  [affirming  41  N.  Y. 
Super.  Ct.  53]  ;  La  Montague  v.  State  Bank, 
94  N.  Y.  App.  Div.  219,  88  N.  Y.  Suppl.  21 
Imodiped  on  another  point  in  183  N.  Y.  173, 
76  N.  E.  33] ;  Fifth  Ave.  Bank  v.  Colgate,  54 
N.  Y.  Super.  Ct.  188 ;  Manhattan  Co.  v.  Col- 
gate, 13  Daly  (N.  Y.)  544;  Ropes  v.  Colgate, 
17  Abb.  N.  Gas.  (N.  \^)  136. 

26.  Selden  v.  Hall,  21  Mo.  App.  452. 

27.  California.— C\v.  Code,  §  2481, 
"  Actually  and  in  good  faith  paid,  in  the 
lawful  money  of  the  United  States." 

Maryland. —  Lineweaver  v.  Slagls,  64  Md. 
465,  483,  2  Atl.  693,  54  Am.  Rep.  775,  where 
it  is  said:  "The  object  [of  this  provision]  is 
to  provide  a  fund  on  the  day  the  company  is 
formed,  to  be  thereafter  subject  to  no  contin- 
gencies or  losses,  except  those  which  come 
from  the  proper  business  of  the  partnership." 

Massachusetts. —  Haggerty  v.  Foster,  103 
Mass.  17  ("Actual  cash  payment  as  capi- 
tal") ;  Pierce  v.  Bryant,  5  Allen  91. 

Minnesota. —  In  re  Allen,  41  Minn.  430,  43 
N.  W.  382,  where  property  and  not  cash  was 
contributed  and  hence  a  limited  partnership 
was  not  formed, 

Neiv  Yor/c— Durant  v.  Abendroth,  69  N.  Y. 


148,  25  Am.  Rep.  158  [affirming  41  N.  Y. 
Super.  Ct.  53]  ;  Van  Ingen  f.  Whitman,  62 
N.  Y.  513;  Haviland  v.  Chace,  39  Barb.  283 
(contribution  of  goods  not  cash)  ;  Benedict, 
etc.,  Mfg.  Co.  V.  Hutchinson,  53  N.  Y.  Super. 
Ct.  486;  Hennessey  c.  Farrelly,  13  Daly  468 
(check  not  paid  when  presented  and  the  con- 
tribution was  not  actually  made  until  a 
month  afterward)  ;  Metropolitan  Nat.  Bank 
V.  Palmer,  9  N.  Y.  Suppl.  239  (certified 
check  on  solvent  bank  treated  as  cash)  ;  Van 
Dolsen  v.  Abendroth,  1  N.  Y.  City  Ct.  469 
(check  not  paid  for  several  days  is  not 
cash ) . 

Pennsylvania. —  Richardson  v.  Hogg,  38  Pa. 
St.  153  (the  Pennsylvania  statute  did  not, 
at  that  time,  allow  a  contribution  of  goods, 
but  required  cash)  ;  Hogg  v.  Orgill,  34  Pa.  St. 
344  (checks  of  tiiird  persons,  turned  over  by 
the  special  partner  and  cashed  in  ordinary 
course  of  business,  were  treated  as  cash,  be- 
cause by  the  general  usages  of  business  they 
passed  as  such) . 

United  States. —  Rothchild  v.  Hoge,  43 
Fed.  97  (where  a  check  which  the  bank  gave 
the  general  partner  credit  for  as  cash,  and 
which  was  paid  as  soon  as  presented  in  the 
ordinary  course  of  business,  was  treated  as 
a  cash  payment  by  the  special  partner)  ;  Mc- 
Ginuis  v.  Farrelly,  27  Fed.  33,  23  Blatchf. 
465  (where  a  checli  was  held  not  to  be  cash, 
as  it  was  not  paid  when  presented,  nor  until 
a  month  thereafter)  ;  In  re  Merrill,  17  Fed. 
Cas.  No.  9,467,  12  Blatchf.  221,  13  Nat. 
Bankr.  Reg.  91  (contribution  of  goods  and 
cash  does  not  comply  with  the  statute)  ;  In  re 
Thayer,  23  Fed.  Cas.  No.  13,867  (contribu- 
tion consisted  of  nine  thousand  dollars  in 
boots  and  shoes,  eight  thousand  dollars  in  a 
credit  on  old  debt,  and  eight  thousand  dollars 
in  cash) . 

Canada. — •  Patterson  v.  Holland,  7  Grant 
Ch.  (U.  C.)  1;  Whittemore  v.  Maedonell,  6 
U.  C.  C.  P.  547;  Benedict  v.  Von  Allen,  17 
U.  C.  Q.  B.  234  (contribution  of  £750  made 
by  giving  up  a  claim  for  that  ainount  against 
the  general  partner  not  a  compliance  with  12 
Vict.  c.  75,  §§  2,  4,  which  require  the  con- 
tribution to  be  actually  paid  in  cash)  ;  Watts 
V.  Taft,  16  U.  C.  Q.  B.  256. 

28.  Haggerty  v.  Foster,  103  Mass.  17, 
United  States  bonds  v/ere  treated  as  not  cash. 
Compare  Chick  r.  Robinson,  95  Fed.  619,  37 
C.  C.  A.  205,  52  L.  R.  A.  833. 

29.  Whittemore  v.  Maedonell,  6  U.  C.  C.  P. 
547. 

30.  Pierce  v.  Bryant,  5  Allen  (Mass.)  91; 
Benedict,  etc.,  Mfg.  Co.  v.  Hutchinson,  53 
N.  Y.  Super.  Ct.  486. 
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cliecks,^^  or  other  evidences  of  debt.^'^  however  readily  tliese  may  sell  in  the 
market.  It  is  usually  held,  however,  that  whci'e  the  special  partner  has  money 
actually  in  the  bank  to  his  credit,  his  check  ai^ainst  such  account,  whicli  gives 
absolute  and  final  control  to  the  general  partner  of  the  amount  named  in  the 
check,  is  to  be  treated  as  an  actual  payment  in  cash;''^  In  some  states  the 
special  partner  is  allowed  to  contribute  property,  but  he  is  generally  required 
to  describe  it  and  give  its  cash  or  appraised  value,  so  that  those  dealing  with 
the  firm  can  know  how  much  in  money's  worth  the  special  partner  has  con- 
tributed.^ As  a  rule  the  statutes  require  the  contribution  to  be  made  before  the 
formation  of  the  partnership,  but  the  Missouri  statute  has  been  construed  to  ])er- 
mit  the  contribution  to  be  made  thereafter.^^  It  is  immaterial  how  the  special 
partner  has  acquired  the  money  or  property  which  he  contributes,"^  so  long  as  lie 
passes  title  to  it  to  the  partnership  free  from  any  lien  or  condition.^  Nor  is  it 
necessary  that  the  general  partnur  keej)  the  money  in  hand  until  the  certificate  is 
filed.^^  Moreover  it  is  not  in  violation  of  the  statute  for  the  general  partners  to 
use  the  money  in  buying  a  stock  of  goods  from  the  special  partner,  or  from  a 
firm  of  which  he  is  a  member,  so  long  as  the  transaction  is  in  good  faith ;  or  in 
other  words,  provided  that  the  stock  was  needed  by  the  new  firm  in  its  business, 
and  that  the  price  paid  was  fair  and  reasonable,  and  the  transaction  was  not 
resorted  to  as  a  cover  or  device  to  evade  the  statute.^^    But  the  genei-al  partner's 


31.  Durant  v.  Abendroth,  69  N.  Y.  148,  25 
Am.  Rep.  158  [affirming  41  N.  Y.  Super.  Ct. 
53] ;  Maginn  v.  Lawrence,  45  N.  Y.  Super. 
Ct.  235;  Hennessey  v.  Farrelly,  13  Daly 
(N.  Y.)  468,  473  (where  it  is  said:  "If  the 
check  had  been  paid  promptly  and  in  the 
regular  course  of  business,  after  its  delivery 
by  Farrelly  to  Flynn,  the  court  would  not 
be  astute  in  sifting  the  evidence,  in  order  to 
discover  whether  by  some  possibility  the 
affidavit  of  the  general  partner  was  not  made 
and  filed  a  fraction  of  a  day  in  advance  of 
the  presentation  of  the  check  at  the  bank. 
But  here  it  appears  that  the  check  was  never 
paid  at  all.  After  the  lapse  of  more  than  a 
month,  it  was  returned  to  Farrelly,  who  gave 
another  check  for  a  larger  amount  to 
Flynn")  ;  Van  Dolsen  v.  Abendroth,  1  N.  Y. 
City  Ct.  469;  McGinnis  v.  Farrelly,  27  Fed. 
33.  23  Blatchf.  465  (applying  N.  J.  Rev.  St. 
p.  807,  §  2 )  ;  Patterson  v.  Holland,  7  Grant 
Ch.  (U.  C.)  1. 

32.  In  re  Thayer,  23  Fed.  Cas.  No.  13,867; 
Benedict  v.  Von  Allen,  17  U.  C.  Q.  B.  234. 

33.  White  v.  Eiseinan,  134  N.  Y.  101,  31 
N.  R.  276;  Metropolitan  Nat.  Bank  v.  Balmer, 
9  N.  Y.  Suppl.  239. 

34.  llollidiiy  v.  Union  Bag,  etc.,  Co.,  3 
Colo.  342;  Manhattan  Brass  Co.  v.  Allin,  35 
111.  App.  330  ("A  sjx'oific  amount  of  ca]>ital 
in  cash,  or  other  property  at  cash  value")  ; 
Wilson  V.  Bean,  33  III.  App.  529  (the  certifi- 
cate was  miHlciuliiig  aiul  (lecei)tive,  and  not  in 
compliance  with  the  statute)  ;  Danville^  First 
Nut.  Hank  v.  Crcvoling,  177  Pa.  St.  270,  35 
All.  5!)5;  Itohhins  Floclric  Co.  v.  Webor,  172 
Pa.  St.  035,  34  Ad.  110;  Siegcl  v.  Wood,  3 
Pa.  DIhI,.  403  (noting  the  change  niiide  in 
tlic  IVnnHvlvimia  hI  iIiiIx!  on  iliin  poinl.  by  tlio 
act  of  Miircli  30,  1805,  iiiid  apjilying  the"  pro- 
vinioriH  of  the  liilcr  uci)  ;  TtchfuHH  r.  Moore, 
(I  I'll.  (V).  (,'t.  245  (jjiilcnt  riglils  )iiiiy  be  oon- 
trll)ii((!(l  by  (he  Kpccial  |mrhi<'i-);  liecNcrt  p. 
(.'licHiiiM'ak'e   WcHl<'rn   Co.,   101    Vii.   H04,  45 
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S.  E.  799  (applying  Acts  (1901-1902),  p.  181, 
authorizing  the  contribution  of  real  and  per- 
sonal estate  at  a  reasonable  value,  to  be  ap- 
proved by  all  the  members ) . 

35.  Selden  v.  Hall,  21  Mo.  App.  452. 

36.  Metropolitan  Nat.  Bank  v.  Sirret,  97 
N.  Y.  320,  15  Abb.  N.  Cas.  318;  Lawrence  v. 
Merrifield,  73  N.  Y.  590  [affirming  42  N.  Y. 
Super.  Ct.  30]  ;  Webster  v.  Lanum,  137  Fed. 
376,  70  C.  C.  A.  56. 

37.  Manhattan  Co.  Phillips,  109  N.  Y. 
383,  17  N.  E.  129  [affirming  53  N.  Y.  Super. 
Ct.  84] ;  Metropolitan  Nat.  Bank  v.  Palmer, 
•9  N.  Y.  Suppl.  239. 

38.  Anderson  v.  Stone,  24  111.  App.  342 
(where  the  money  was  used  in  paj'ing  debts 
for  goods  already  on  hand)  ;  Vernon  v.  Bran- 
son, 54  N.  J.  L.  586,  25  Atl.  511  (where  pay- 
ment was  made  by  the  special  partner  un- 
conditionally, and  on  the  same  day,  and  be- 
fore the  certificate  was  filed,  was  paid  away 
for  the  bona  fide  uses  of  the  firm )  ;  Conti- 
nental Nat.  Bank  v.  Strauss,  60  N.  Y.  Super. 
Ct.  151,  17  N.  Y.  Suppl.  188  [affirmed  in 
137  N.  Y.  148,  32  N.  E.  1066]  ;  Seibert  v. 
Bakewcll,  87  Pa.  St.  506  (the  general  part- 
ner's misappropriation  of  the  special  jiart- 
ner's  contribution,  without  the  privity  of  the 
special  partner,  does  not  alTect  the  latter,  nor 
make  him  liable  as  a  general  partner). 

39.  Metropolitan  Nat.  Bank  v.  Sirret,  97 
N.  Y.  320,  15  Abb.  N.  Cas.  318:  IMoorhead 
V.  Seymour,  77  N.  Y.  Suppl.  1050  (a  mere 
device  and  statute  not  complied  with)  ;  Ropes 
V.  Colgate,  17  Abb.  N.  Cas.  (N.  Y.)  136; 
Hanover  Nat.  Bank  v.  Sirret,  15  Abb.  N.  Cns. 

(N.  Y.)  334  note.  These  cases  hold  that 
whether  or  not  fraud  was  commit ti'd  in  such 
11,  transaetion  is  a  (lucstion  of  fact  for  the 
jury. 

"A  mere  expectation  that  the  capital  of  the 
partnership  would  be  employed  to  purchase 
the  stock  of  nn  immediately  preceding  firm 
ddcH  not  (le))rive  the  former  of  itH  character 
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agreement  to  buy  property  from  the  special  partner  must  not  be  made  the  condi- 
tion of  the  hxtter's  contribution  to  the  firm's  capital^" 

e.  Affidavit  as  to  Contpibution.  One  of  the  fundamental  requirements  of  the 
statute,  in  most  jurisdictions,  is  an  affidavit  of  one  or  more  of  the  general  partners 
stating  tliat  the  sums  or  property  specified  in  the  certificate  to  have  been  con- 
tributed by  each  of  the  special  partners  have  been  actually  and  in  good  faith  paid 
or  supplied.''^  The  courts  have  held  that  the  affidavit  need  not  contain  the  exact 
language  of  the  statute,  but  it  must  contain  its  substance/^  If  the  affidavit  is 
false,  all  the  persons  interested  in  the  partnership  shall  be  liable  for  all  the  engage- 
ments thereof  as  general  partners.''^  As  the  statutes  of  some  of  the  states  differ 
from  the  foregoing  provisions,  the  reader  should  be  careful  to  consult  the  statute 
governing  a  particular  case.^ 

d.  Acknowledging,  Filing,  and  Publishing  the  Certificate.  The  statutory  pro- 
visions on  these  points  differ  in  matters  of  detail,  but  they  usually  require  that 
the  certificate  be  acknowledged  before  a  specified  officer,''^'  and  be  pnblished  in 
certain  newspapers,^^  or  in  some  other  manner,^^and  that  the  certificate  with  proof 
of  publication  and  with  the  affidavit  be  filed  or  registered  in  a  specified  ottice.^^ 
Until  these  requirements  have  been  complied  with,  the  statutes  usually  declare  no 
limited  partnership  has  been  formed.*^  While  the  courts  insist  upon  a  faithful 
performance  of  all  these  requirements  in  matters  of  substance,^"  yet  failures  in 


as  a  limited  partnership,  for,  in  the  absence 
of  an  actual  agreement  to  that  effect  when 
the  capital  was  conl  ributed,  the  partnership 
would  be  at  liberty  to  use  its  capital,  when 
it  was  received,  in  that  or  any  otlier  direc- 
tion." Metropolitan  Nat.  Bank  v.  Palmer, 
9  N.  Y.  Suppl.  239  [folloicing  Metropolitan 
Nat.  Bank  v.  Sirret,  97  N.  Y.  320,  15  Abb.  N. 
Cas.  318]. 

40.  Lineweaver  v.  Slagle,  64  Md.  465,  2 
Atl.  693,  54  Am.  Eep.  775;  Loomis  V.  Hoyt, 
52  N.  Y.  Super.  Ct.  287. 

41.  111.  Rev.  St.  (1893)  c.  84,  §  7;  Howell 
Annot.  St.  Mich.  §  2342  et  seq.;  Partn.  Law, 
N.  Y.  Laws  (1S97),  c.  420,  §  31. 

42.  Crouch  v.  Chicago  First  Nat.  Bank, 
156  III.  342,  40  N.  E.  974  Ireversing  47  III. 
App.  574]  ;  Myers  v.  Edison  Gen.  Electric  Co., 
59  N.  J.  L.  153,  35  Atl.  1069;  White  v.  Eise- 
man,  134  N.  Y.  101,  31  N.  E.  276  [reversing 
58  Hun  484,  12  N.  Y.  Suppl.  885] ;  Manhat- 
tan Co.  V.  Colgate,  13  Daly  (N.  Y".)  544; 
Johnson  v.  McDonald,  2  Abb.  Pr.  (N.  Y.) 
290;  Chick  v.  Robinson,  95  Fed.  019,  37 
C.  C.  A.  205,  52  L.  it.  A.  833.  The  special 
partner  is  bound  to  see  that  the  affidavit 
complies  with  the  statute  and  is  true.  Spen- 
cer Optical  Mfg.  Co.  V.  Johnson,  53  S.  C.  533, 
31  S.  E.  392;  Whittemore  v.  Macdonell,  6 
U.  C.  C.  P.  547. 

43.  Anderson  v.  Stone,  24  111.  App.  342 
(affidavit  not  false)  ;  Llyers  v.  Edison  Gen. 
Electric  Co.,  59  N.  J.  L.  153,  35  Atl.  1069 
(affidavit  false,  as  contribution  of  special 
partner  was  by  check,  which  was  not  cashed 
until  a  week  after  the  affidavit  was  filed)  ; 
Durant  v.  Abendroth,  69  N.  Y.  148,  25  Am. 
Rep.  158  [affirming  41  N.  Y.  Super.  Ct.  53] 
(the  contribution  was  a  check  for  ten  thou- 
sand dollars  dated  several  days  ahead)  ;  Ma- 
ginn  V.  Lawrence,  45  N.  Y.  Super.  Ct.  235 
(affidavit  false  because  the  contribution  was 
of  uncertified  checks  without  money  to  meet 
them ) .    A  false  affidavit  does  not  conclude 


creditors  who  sue  to  compel  the  delinquent 
special  partner  to  pay  in  the  capital  men- 
tioned in  the  certificate.  Robinson  v.  Mc- 
intosh, 3  E.  D.  Smith  (N.  Y.)  221. 

44.  The  California  statute  (Civ.  Code, 
§  2481)  requires  the  affidavit  to  be  made  by 
each  partner.  The  Colorado  statute  (Gen. 
St.  (1883)  §  2520)  requires  the  special  part- 
ner to  make  the  affidavit.  In  several  states 
no  affidavit  is  specifically  required. 

45.  Hubbard  v.  Morgan,  12  Fed.  Cas.  No. 
6,817,  the  recorder  of  tlie  city  of  New  York 
was  empowered  to  take  acknowledgments  of 
partners  under  the  New  York  statute. 

46.  Hinchman  Barns,  21  Mich.  556;  Met- 
ropolitan Nat.  Bank  v.  Sirret,  97  N.  Y.  320, 
15  Abb.  N.  Cas.  318. 

47.  In  Maryland  the  papers  may  be  pub- 
lished by  posting  them,  if  no  newspaper  is 
published  in  the  county  where  the  partnership 
is  established.    Gen.  Pub.  Laws,  art.  73,  §  7. 

48.  Henkel  v.  Heyman,  91  111.  96  [affirming 
1  111.  App.  145]  (applying  Rev.  St.  (1874) 
p.  678,  §§  6-8,  and  holding  that  the  statute 
is  not  complied  with,  when  a  partner  leaves 
the  papers  in  the  proper  office  and  withdraws 
them  without  having  them  actually  filed  and 
recorded)  ;  Manhattan  Co.  v.  Laimbeer,  108 
N.  Y.  578,  15  N.  E.  712  [reversing  53  N.  Y. 
Super.  Ct.  22,  17  Abb.  N.  Cas.  123]  (the  fail- 
ure of  the  clerk  to  record  the  papers  when 
they  have  been  actually  filed  with  him  is  not 
to  be  charged  to  the  partners  as  they  have 
no  power  to  compel  tne  public  officer  to  do 
the  act  required  of  him  by  statute,  and  the 
statute  does  not  charge  them  with  the  duty 
of  overseeing  his  acts)  ;  Buckle  v.  Her,  40 
Misc.  (N.  Y.)  214,  81  N.  Y.  Suppl.  631. 

49.  Adam  v.  Musson,  37  111.  App.  501 ; 
Davis  V.  Sanderlin,  119  N.  C.  84,  25  S.  E. 
815,  applving  Code,  §  3096. 

50.  Argali  v.  Smith,  3  Den.  (N.  Y.)  435 
[affirming  6  Hill  479],  where  by  mistake  the 
notice  in  one  newspaper  stated  the  contri- 
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matters  of  form  are  not  treated  as  fatal,  if  the  mistakes  are  not  in  bad  faith  and 
misleading  to  those  dealing  with  the  firm.^^ 

e.  Firm-Name  and  Sign.  The  statutes  require  that  the  partnership  shall  have 
a  iirm-name,  and  that  this  shall  be  set  forth  in  the  certificate.  Generally  they 
require  that  the  firm-name  sliall  contain  only  the  names  of  the  general  partners,''^ 
although  the  use  of  the  words  "  and  Company"  or  "  &  Co."  is  permitted  in  some 
states,  where  there  are  two  or  more  general  partners.^^  The  special  partner's 
name  is  not  to  appear  in  the  firm  style,  save  when  the  limited  [)artnership  succeeds 
to  a  general  partnership,  whose  name  it  is  authorized  by  statute  to  ad(;pt  as  its 
own.^*  If  his  name  is  used  with  his  privity,  and  without  such  legislative  ])ermis- 
sion,  he  shall  be  deemed  a  general  partner.^^  A  few  statutes  provide  that  the 
limited  partnership  shall  put  up  in  a  conspicuous  place  in  front  of  the  building  in 
which  is  its  chief  place  of  business  a  sign  in  legible  English  containing  all  of  the 
names  of  the  members,  stating  who  are  general  and  who  are  special  partners.'® 

B.  Duration — l.  The  Original  Term.  The  period  at  which  the  partnership 
shall  begin  and  at  which  it  shall  terminate  must  be  stated  in  the  certificate;  and 
hence  all  those  dealing  with  it  have  notice  of  the  term  for  which  it  is  organized." 
Bat  the  statutes  expressly  provide  that  a  limited  partnership  shall  not  be  formed 
until  the  certificate  is  executed,  acknowledged,  registered,  and  the  affidavit  made 
and  filed,  as  required  by  statute.^^  If  the  partnership  does  business  before  the«e 
statutory  requisites  are  complied  with,  its  members  are  liable  as  general  partnei-s 
for  the  obligations  incurred  during  that  period  but  not  for  the  obligations  of 
the  business  incurred  after  the  partnership  has  been  duly  formed.^  So,  if  the 
partnership  does  business  after  the  expiration  of  the  period  named  in  the  certifi- 


bution  of  the  special  partner  as  five  thousand 
dollars,  when  it  should  have  been  two  thou- 
sand dollars,  and  the  partnership  was  held 
to  be  a  general  one. 

51.  Ulman  v.  Briggs,  32  La.  Ann.  655; 
Manhattan  Co.  Phillips,  109  N.  Y.  383,  17 
N.  E.  129  [7'eversing  on  anotlier  point  53 
N.  Y.  Super.  Ct.  84]  (the  partnership  was 
recorded  October  1,  and  the  publication  was 
begun  October  10;  this  was  held  to  be  "im- 
mediately" after  the  record)  ;  Levy  v.  Lock, 
5  Daly  (N.  Y.)  46,  47  How.  Pr.  394  (the 
certificate  need  not  be  filed  contemporane- 
ously with  its  execution)  ;  Madison  County 
Bank  v.  Gould,  5  Hill  (N.  Y.)  309  (the  cer- 
tificate stated  that  the  partnership  would 
commence  October  16,  while  tlie  published 
notice  gave  the  date  as  November  16,  but 
the  variance  was  deemed  immaterial)  ;  BoM'en 
V.  Argall,  24  Wend,  (N.  Y.)  496  (a  mistake 
in  S])(;lling  the  name  of  one  partner  was 
treated  as  immaterial,  and  beginning  the  pub- 
lication  witliin  seven  days  after  tlie  registry 
of  tlic  papers  was  held  to  bo  "  imiiiodiately  " 
as  rcfiuired  by  the  statute)  ;  Carter-Battle 
(Jiocer  Co.  Jackson,  18  Tex.  Civ.  App.  353, 
45  iS.  W.  015  (the  publication  of  the  name  of 
one  partner  twice  was  an  iminat<'rial  error). 

52.  Buck  (;.  Alley,  145  N.  Y.  488,  40  N.  E. 
230  [reversing  82  'ihin  29,  31  N.  Y.  Suppl. 
324].  Under  the  act  of  June  2,  1874  (Pa. 
LawH  271),  nul liorizing  the  formation  of 
lirnKcd  partncrnliip  aKHoriations,  ])rovidinj? 
that  the  omiKsioii  of  the  word  "  lyimiled  "  in 
the  iiHf)  of  the  name  of  th(!  j)Mr(  nci  Mliip  nsso- 
ciati(m  Hliall  n-ndcr  rv(M'y  piirticipiiiit  in  siicli 
oiiiiHHion  liiible  for  iiiiy  itidi'iitcdiK'HM,  dain- 
iigcK,  or  linhilily  iirlHiiig  tlicrcfidiii,  tli(!  use 
of  (Ii<!  iibbreviiil  ion   "Ltd."   iiiHli'iid  of 


full  word  "  Limited "  is  not  such  a  failure 
to  comply  with  the  law  as  will  subject  tlie 
association  to  a  penalty.  Abington  Dairy 
Co.  V.  Reynolds,  24  Pa.  Super.  Ct.  632. 

53.  Buck  V.  Alley,  145  N.  Y.  488,  40  N.  E. 
236  Ireversing  82  Hun  29,  31  N.  Y.  Suppl. 
324]  (holding  that  the  use  of  "and  com- 
pany "  to  represent  the  special  partner  is 
prohibited  by  the  New  York  statute,  but 
that  such  use  does  not  render  the  partnership 
a  general  one,  as  the  statute  does  not  impose 
any  penalty  for  this  violation )  ;  Hubbard  v. 
Morgan,  12  Fed.  Cas.  No.  0,817  (to  the  same 
efi'ect).  In  Pennsylvania  such  use  has  been 
held  to  render  the  spei^ial  partner  liable  as  a 
general  partner.  Andrews  v.  Schott,  10  Pa. 
St.  47 ;  Metropolitan  Nat.  Bank  v.  Gruber, 
14  Wkly.  Notes  Cas.  (Pa.)  12. 

54.  Groves  v.  Wilson,  168  Mass.  370,  47 
N.  E.  100,  applying  Pub.  St.  c.  75,  §  3,  in 
connection  with  St.  (1887)  c.  248,  §  1. 

55.  See  the  cases  in  the  two  preceding 
notes. 

56.  Vamlike  v.  Rosskam,  07  Pa.  St.  330; 
Vihis  Bank  v.  Bullock,  10  Phila.  (Pa.)  309; 
Carter- Battle  Grocer  Co.  r.  Jackson,  18  Tex. 
Civ.  App.  353,  45  S.  W.  015. 

57.  llaggerty  v.  Taylor,  10  Paige  (N.  Y.) 
201. 

58.  Pierce  v.  Bryant,  5  Allen  (Mass.)  91; 
Buck  V.  Alley,  145  N.  Y.  488,  40  N.  K.  236; 
Cal.  Civ.  Code,  §  24S2  ("No  special  partuer- 
slii])  is  foniiod  until  the  provisions  of  the 
last  live  H<'('liona  are  complied  with"). 

50.  (!niv  r.  Gibson,  0  Mich.  300;  Robinson 
tK  IMcIiiloHh,  3  l'',.  D.  Smith  (N.  V.)  221. 

GO.  Laclionu't  le  v.  'riiomaa,  5  Rob.  (La.) 
172;  Levy  n.  Lock,  5  Daly  (N.  Y.)  40,  47 
lldw.  I'r.  394. 


I  X,  A,  0,  dj 


PARTNERSHIP 


[30  Cyc]  759 


cate,  it  is  thereby  transformed  into  a  general  partnership  as  to  its  new  engagements 
thereafter."! 

2.  Continuance  or  Renewal.  The  statutes  permit  a  continuance  or  renewal  of 
a  limited  partnership,  provided  that  it  shall  be  certified,  acknowledged,  and 
recorded,  and  an  atiidavit  of  a  general  partner  be  made  and  tiled,  and  notice  given 
in  the  manner  required  for  its  original  formation.*'^  If  this  provision  is  not  com- 
plied with,  the  tirni  which  continues  the  business  is  a  general  partnership,  although 
its  members  may  not  have  intended  this  result.'^'^  Whether  a  valid  renewal  can 
be  made  when  the  original  capital  of  the  firm  has  been  impaired  is  a  question 
upon  which  the  courts  have  differed.'^  In  Massachusetts  the  present  statute  pro- 
vides that  no  renewal  of  the  limited  partnership  shall  be  made  unless  the  capital 
contributed  by  the  special  partner  is  equal  in  amount  to,  or  more  than,  the  aggre- 
gate capital  the  special  partner  originally  contributed.''^  The  provisions  now 
under  consideration  do  not  apply  to  an  attempt  by  the  members  of  a  limited  part- 
nership to  organize  a  new  firm,  as  distinguished  from  continuing  an  existing  one.^" 

C.  Mutual  Rights,  Duties,  and  Liabilities  of  Partners.  These  are  the 
same  in  the  case  of  the  general  partners  in  a  limited  partnership  as  those  of  the 
members  of  an  ordinary  firm."  But  the  special  partner  is  not  entitled  to  a  voice 
in  the  management  of  the  tirm,*'^  nor  to  supervise  its  affairs  or  act  in  its  behalf 
save  to  the  extent  which  is  authorized  by  statute."^  His  contribution  passes  under 
the  ownership  of  the  firm,™  and  he  is  not  its  creditor  for  that,''^!  although  he  may 
be  entitled  to  receive  interest  upon  it.''^  Under  some  statutes  he  may  sell  prop- 
erty or  loan  money  to  the  firm  or  buy  or  borrow  from  it  as  a  stranger  may  do ;  ''^ 
but  under  other  statutes  he  may  not  thus  become  a  creditor  of  the  firm.'''*  A 


61.  Sarmiento  v.  The  Catherine  C,  110 
Mich.  120,  67  N.  W.  1085. 

62.  Parte.  Law,  N.  Y.  Laws  (1897),  c.  420, 
§  33.    See  Cal.  Civ.  Code,  §  2485. 

63.  Strange  r.  Thomas,  114  Wis.  599,  91 
N.  W.  237,  applying  Rev.  St.  (1898)  §  1711. 

64.  The  following  cases  hold  tliat  the  re- 
newal papers  need  not  refer  to  the  present 
condition  of  the  capital,  but  that  the  state- 
ment in  them  as  to  the  special  partner's  con- 
tribution refers  to  the  original  contribution. 
Hogan  V.  Hadzsits,  113  Mich.  568,  71  N.  W. 
1092;  Fifth  Ave.  Bank  v.  Colgate,  120  N.  Y. 
381,  24  N.  E.  799,  8  L.  R.  A.  712  Ireversing 
55  N.  Y.  Super.  Ct.  541,  54  N.  Y.  Super.  Ct. 
188];  Ropes  V.  Colgate,  17  Abb.  N.  Cas. 
(N.  Y.)  136;  Arnold  v.  Danziger,  80  Fed. 
898.  It  is  held  in  the  following  cases  that 
the  renewal  papers  must  state  that  the  capi- 
tal contributed  by  the  special  partner  re- 
mains unimpaired  and  undiminished.  Fourth 
St.  Nat.  Bank  v.  Whitaksr,  170  Pa.  St.  297, 
33  Atl.  100;  Haddock  i,-.  Grinnell  Mfg.  Corp., 
109  Pa.  St.  372,  1  Atl.  174;  Andrews  v. 
Schott,  10  Pa.  St.  47;  Reitzel  v.  Haines,  3 
Pa.  Dist.  523. 

65.  Durgin  v.  Colburn,  176  Mass.  110,  57 
N.  E.  213,  applying  St.  (1887)  c.  248,  §  3. 

66.  Columbia  Bank  v.  Berolzheimer,  33 
N.  Y.  App.  Div.  235,  53  N.  Y.  Suppl.  417 
(if  a  limited  partnership  has  once  ceased 
to  exist,  by  tlie  expiration  of  the  period 
named  in  the  agreement  and  certificate,  no 
matter  for  how  short  a  space  of  time,  it 
cannot  thereafter  be  continued  by  the  subse- 
quent filing  of  a  renewal  certificate,  and  if 
the  business  is  continued  the  special  partner 
becomes  a  general  partner)  ;  Jersey  City  Nat. 
Bank  v.  Huber,  75  Hun  (N.  Y.)  80,  26  N.  Y. 


Suppl.  961;  Hardt  v.  Levy,  72  Hun  (N.  Y.) 
225,  25  N.  Y.  Suppl.  248  (a  new  general  part- 
ner was  introduced)  ;  Lee  v.  Burnley,  195  Pa. 
St.  58,  45  Atl.  668  laffifming  7  Del.  Co.  558]  ; 
Blumenthal  v.  Whitaker,  170  Pa.  St.  309,  33 
Atl.  103 ;  Hirsch  v.  Vanuxsm,  15  Wkly.  Notes 
Cas.  (Pa.)  467  (holding  that  an  interval  of 
six  days  between  the  expiration  of  the  origi- 
nal term  and  the  execution  and  recording  of 
new  papers  does  not  invalidate  the  renewal, 
when  the  name,  members,  and  capital  of  the 
firm  remain  unchanged,  and  no  business  is 
done  during  the  interval). 

67.  Emery  v.  Kalamazoo,  etc.,  Constr.  Co., 
132  Mich.  660,  94  N.  W.  19;  Van  Dolsen  v. 
Abendroth,  1  N.  Y.  City  Ct.  469;  Pope  Mfg. 
Co.  V.  Charleston  Cycle  Co.,  55  S.  C.  528,  33 
S.  E.  787,  applying  1  Rev.  St.  §  1408. 

68.  Artisans'  Bank  v.  Treadwell,  34  Barb. 
(N.  Y.)  553;  Lewis  v.  Graham,  4  Abb.  Pr. 
(N.  Y.)  106;  Hutchinson  v.  Bowes,  15  U.  C. 
Q.  B.  156;  Cal.  Civ.  Code,  §  2489. 

69.  Cal.  Civ.  Code,  §  2490;  Partn.  Law, 
N.  Y.  Laws  (1897),  c.  420,  §  37;  Ohio  Rev. 
St.  (1892)  §  3153. 

70.  Bradbury  v.  Smith,  21  Me.  117. 

71.  Clapp  V.  Lacej',  35  Conn.  463;  Sher- 
wood V.  His  Creditors,  42  La.  Ann.  103,  7 
So.  79. 

72.  Metropolitan  Nat.  Bank  v.  Sirret,  97 
N.  Y.  320,  15  Abb.  N.  Cas.  318;  Tillinghast  V. 
Walton,  4  N.  Y.  St.  35. 

73.  Rayne  r.  Terrell,  33  La.  Ann.  812; 
Metropolitan  Nat.  Bank  v.  Sirret,  97  N.  Y. 
320,  15  Abb.  N.  Cas.  318;  Lewis  v.  Graham, 
4  Abb.  Pr.  (N.  Y.)  106. 

74.  JaflFe  v.  Krum,  88  Mo.  669;  White  v. 
Hackett,  20  N.  Y.  178  (decided  under  the 
original    statute   of    New    York    and  now 
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special  partner  may  sue  liis  general  partner  on  a  claim  arising  outside  the  part- 
nership,''' and  he  may  institute  a  suit  for  the  dissolution  of  the  firm  and  tlje 
appointment  of  a  receiver,  when  the  misconduct  of  the  general  partner  or  the 
insolvency  of  the  firm  warrants  itJ®  Tiie  general  partner  or  partners  may 
institute  legal  proceedings  to  compel  the  special  partner  to  bear  any  share  of  tlie 
losses  which  he  has  bound  himself  in  the  partnersliip  articles  to  bear,"  but  not  to 
restore  sums  withdrawn  with  their  consent.™ 

D.  Rig-hts  and  Liabilities  of  Partneps  to  Third  Persons  —  l.  Failure  to 
Comply  With  Statute.  If  the  members  of  a  limited  partnership  fail  to  comply 
with  a  fundamental  requirement  of  the  statute,  their  association  is  a  general 
partnership,  and  the  special  partner's  liability  for  its  obligations  is  unlimited.'^ 
Accordingly  if  the  business  to  be  carried  on  by  the  partnership  is  one  which  the 
statute  does  not  permit  a  limited  partnership  to  conduct ;  if  the  papers  specifi- 
cally required  by  the  statute  have  not  been  duly  executed,  registered,  and  pub- 
lished;^^ or  if  material  statements  contained  therein  are  false,*^  all  the  members 
are  liable  as  general  jjartners.  When  this  liability  has  once  attached  it  continues 
against  the  partner's  estate  even  after  his  death,^^  and  although  the  partnership  is 


changed)  ;  Ward  v.  Newell,  42  Barb.  (N.  Y.) 
482,  28  How.  Pr.  102  (decided  under  the 
New  Jersey  statute  containing  the  same  pro- 
vision as  the  New  York  statute  which  was 
construed  in  White  v.  Hackett,  supra)  ;  Dun- 
ning's  Appeal,  44  Pa.  St.  150;  McArthur  v. 
Chase,  13  Gratt.  (Va.)  683. 

75.  Battaille  v.  Battaille,  6  La.  Ann.  682. 

76.  Snyder  v.  Leland,  127  Mass.  291;  Con- 
tinental Nat.  Bank  v.  Strauss,  137  N.  Y. 
148,  32  N.  E.  1066. 

77.  Baily  v.  Hornthal,  154  N.  Y.  648,  49 
N.  E.  56,  61  Am.  St.  Rep.  645;  Wilkins  v. 
Davis,  29  Fed.  Cas.  No.  17,664,  2  Lowell  511, 
15  Nat.  Bankr.  Eeg.  60. 

78.  Bell  V.  Merrifield,  109  N.  Y.  202,  16 
N.  E.  55,  4  Am.  St.  Rep.  436. 

79.  See  supra,  X,  A,  6. 

Liability  of  purchaser  from  special  partner. 
—  In  Strang  v.  Thomas,  114  Wis.  5D9,  91 
N.  W.  237,  it  was  held  that  one  Avho  pur- 
chased the  interest  of  a  special  partner  in  a 
partnership  in  which  all  were  in  law  gener- 
ally liable  owing  to  a  failure  to  comply  with 
the  statutes  relative  to  special  partners  M'as 
liable  generally,  although  he  had  no  intent 
to  become  a  general  partner. 

80.  Mcfelehee  v.  Powell,  8  Ala.  827,  a  bank- 
ing business,  which  was  not  authorized  by  the 
Alabama  statute. 

81.  Colorado. —  Pc.abody  V.  Oleson,  15  Colo. 
App.  340,  02  Pac.  234. 

Illinois. —  Ilenkcl  Heyman,  91  111.  96; 
Manliattan  Brass  Co.  v.  Allin,  35  111.  App. 
330  (a  notice  to  creditors  tliat  certain  mem- 
bers of  a  firm  intended  to  ))Ccome  liable  as 
Hpooi;il  paitiicrs  only  will  not  limit  tlicir  lia- 
bility) ;  i'liniiann  r'.  Ilenkol,  1  111.  App.  1 15. 

Louisiana. —  Lachomette  v,  Thomas,  5  Rob. 
172. 

M  (issachiisrAis. —  Lancaster  r.  Choate,  5 
Alli'ii  530:  Pierce  v.  Bryant,  5  Allen  91. 

Snn  I'or/r.— Smith  r.  Argall,  0  Hill  479 
\affirnu:d  in  3  Den.  435];  VVcHt  Point  Voun- 
flry  Ahhoc.  r.  Brown,  3  lOdw.  284.  But  tli(\y 
II r(!  not  ]ial)]('  for  dcblH  contnicled  i)ii()i'  to 
the  iiti  i'iii|jtcil  foniiiHion  of  the;  ])!U't  iicrHliip. 
Went  I'oiiil  l''<iiiii(li-y  Akhoc.  v.  ilrown,  siijira. 

IXC] 


Pennsylvania. —  Haddock  v.  Grinnell  Mfg. 
Corp.,  109  Pa.  St.  372,  1  Atl.  174;  Vandike 
V.  Rosskam,  67  Pa.  St.  330;  Richardson  v. 
Hogg,  38  Pa.  St.  153;  Andrews  t-.  Schott,  10 
Pa.  St.  47.  Where  several  persons  attempt 
to  form  a  limited  partnership,  under  the  pro- 
visions of  Pa.  Act,  June  2,  1874  (Pamphl. 
Laws  271),  but  fail  to  sign,  acknowledge,  and 
record  a  statement  in  writing  in  accordance 
with  the  provisions  of  the  act,  and  also  sub- 
sequently attempt  to  amend  the  articles  of 
association,  but  the  amendment  is  signed  by 
one  partner  only,  all  of  the  partners  are  liable 
to  creditors  as  general  partners.  Chatham 
Nat.  Bank  v.  Gardner,  31  Pa.  Super.  Ct. 
135. 

South  Carolina. —  Spencer  Optical  Mfg.  Co. 
V.  Johnson,  53  S.  C.  533,  31  S.  E.  392. 

Canada. —  Patterson  v.  Holland,  6  Grant 
Ch.  (U.  C.)  414. 

See  38  Cent.  Dig.  tit.  "Partnership," 
§  842  et  seq.  And  see  the  cases  cited  supra, 
X,  A,  0,  a. 

82.  Myers  v.  Edison  Gen.  Electric  Co.,  59 
N.  J.  L.  153,  35  Atl.  1009;  Durant  v.  Aben- 
droth,  69  N.  Y.  148,  25  Am.  Rep.  158  [af- 
firming 41  N.  Y.  Super.  Ct.  53]  ;  Van  Ingen 
V.  Whitman,  62  N.  Y.  513  (the  statement 
need  not  be  intentionally  false)  ;  Hartford 
Nat.  Bank  v.  Beinecke,  80  N.  Y.  App.  Div. 
546,  80  N.  Y.  Suppl.  803 ;  Ilaviland  c.  Chnee, 
39  Barb.  (N.  Y.)  283;  Maginn  L\  Lawrence, 
45  N.  Y.  Super.  Ct.  235;'rulmer  r.  Abcn- 
droth,  2  N.  Y.  St.  123;  Reitzel  v.  Wbitaker, 
170  Pn.  St.  300,  33  Atl.  103;  Fourth  St.  Nat. 
Bank  r.  Whitaker,  170  Pa.  St.  297,  33  All. 
100;  Matter  of  Mill  Work,  etc.,  Co.,  4  Pa. 
Super.  Ct.  100;  Siegel  v.  Wood,  3  Pa.  Dist. 
4(53 ;  VonrU\  St.  Nat.  Bank  v.  Haines,  3  Pa. 
l")ist.  137 ;  TTssory  r.  Crusman,  (Tonn.  (^h. 
App.  1808)  47  S."W.  C07  (applying  IMillikon 
&  V.  Code,  SS  2'I04-':.|22). 

83.  llotopp  r.  ITubcr,  100  N.  Y.  521.  55 
N.  10.  200  lirffinuiiiii  10  N.  Y.  App.  Div.  327, 
44  N.  Y.  Snpiil.  017  (alfirmlnq  8  W\w.  55-1, 
41  N.  Y.  Sniipl.  901)1;  Jcvhcv  Oily  First 
Niil.  Hank  r.  Ilubcr,  75  lliin  (N.  Y.)'  80,  20 
N.  Y.  Suppl.  901. 


PARTNERSHIP 


[30  Cye.]  761 


continued  after  the  period  for  which  it  was  organized.^*  "Whether  a  particular 
association,  the  members  of  which  liave  failed  to  follow  the  statutory  require- 
ments, is  to  be  deemed  a  general  partnership  for  all  purposes,^'^  or  is  to  l)e  treated 
as  a  limited  partnership  wliose  members  are  liable  as  general  partners  to  claimants 
against  the  hrm,  but  not  otherwise,^"  should  depend  upon  the  provisions  of  the 
applicatory  statute.  Most  of  the  cases,  but  not  all,  may  be  reconciled  upon  this 
theory.^'' 

2.  Alteration  in  Members  or  Business,  It  is  a  fundamental  requirement  of 
the  statutes  that  the  recorded  and  published  statements  upon  the  organization  of 
a  limited  partnership  should  fully  advise  all  persons  having  transactions  with  it 
of  its  membership  and  its  business.  Hence  the  statutory  provision  that  any 
alteration  in  the  members  of  the  firm  except  such  as  is  specifically  permitted  by 
the  statute,^®  or  in  its  business,  shall  operate  to  dissolve  the  firm,^^  and  render  the 
special  partner  liable  as  a  general  partner  in  any  business  thereafter  carried  on 
witli  his  consent.^"  An  alteration  in  the  business  includes  a  removal  of  the  part- 
nership place  of  business  into  another  county  from  that  in  which  this  was  located 
when  the  firm  was  organized  and  the  original  papers  filed.^^  In  order  that  altera- 
tions may  thus  subject  the  special  partner  to  a  general  partner's  liability  they 
must  have  been  made  with  his  assent.®^ 

3.  Withdrawal  of  Capital  or  Profits.  The  withdrawal  of  any  part  of  the 
special  partner's  capital,  either  directly  or  under  the  guise  of  dividends,  profits, 


84.  Tournade  v.  Methfessel,  3  Hun  (N.  Y.) 
144,  5  Thonips.  &  C.  288;  Haviland  v.  Cliace, 
39  Barb.  (N.  Y.)  283.  In  Tilge  v.  Brooks, 
124  Pa.  St.  178,  182,  16  Atl.  746,  2  L.  E.  A. 
796,  it  was  held  that  the  special  partner's 
failure  to  give  notice  of  the  dissolution  of 
the  firm  at  the  expiration  of  the  period  for 
which  its  certificate  stated  it  was  formed 
did  not  render  him  liable  for  the  subsequent 
debts  of  the  firm,  altliough  a  false  statement 
in  the  original  papers  had  made  him  liable  as 
a  general  partner.  The  court  said:  "When 
the  act  declares  that  under  certain  circum- 
stances a  special  partner  shall  be  deemed  a 
general  partner,  it  certainly  does  not  mean 
that  he  is  in  fact  a  general  partner.  .  .  .  Nor 
do  I  see  how  the  legislature  can  make  a  man 
a  member  of  a  firm  without  his  consent.  .  .  . 
It  may,  indeed,  make  him  liable  for  the  debts 
of  a  firm  as  though  he  were  a  general  partner, 
and  this  is  all  the  legislature  probably  in- 
tended to  do." 

85.  Patterson  v.  Holland,  6  Grant  Ch. 
(U.  C.)  414.  And  see  the  New  York  eases 
cited  in  the  preceding  note. 

86.  Buckle  v.  Her,  40  Misc.  (N.  Y.)  214, 
81  N.  Y.  Suppl.  631;  Webster  v.  Lanum,  137 
Fed.  376,  70  C.  C.  A.  56.  The  statute  did 
not  affix  a  penalty  to  the  non-compliance  in 
these  cases. 

87.  Waters  c.  Harris,  60  N.  Y.  Super.  Ct. 
192,  17  N.  Y.  Suppl.  370,  28  Abb.  N.  Cas.  89 
(as  between  the  partners  they  are  bound  by 
the  terms  of  their  agreement)  ;  Corbit  v. 
Corbit,  19  N.  Y.  W^klv.  Dig.  77;  Guillou  v. 
Peterson,  89  Pa.  St.  103  (by  failure  to  com- 
ply vi-ith  the  statute  the  special  partner  be- 
comes liable  as  a  general  partner  to  the 
public,  but  remains  a  special  partner  as  to 
his  copartners)  ;  Deekert  v.  Chesapeake  West- 
ern Co.,  101  Va.  804,  45  S.  E.  799  (holding 
that  where  parties  attempt  in  good  faith  to 
form  a  limited  partnership  pursuant  to  the 


provisions  of  the  statute,  but  fail  to  comply 
with  its  provisions,  they  are  not  liable  as 
general  partners,  but  only  to  the  extent  of  the 
unpaid  portions  of  their  subscriptions  to  the 
capital,  determined  as  to  those  contributing 
property  by  deducting  the  fair  cash  value 
thereof  at  the  date  of  contribution  from  the 
amount  subscribed)  ;  Abendroth  v.  Van  Dol- 
sen,  131  U.  S.  66,  73,  9  S.  Ct.  619,  33  L.  ed. 
57  [affirming  1  N.  Y.  City  Ct.  469]  (where  it 
is  said  that  all  the  special  partner's  relations 
to  his  copai'tners  and  their  obligations  grow- 
ing out  of  the  relation  to  him  as  a  special 
partner  remain  unimpaired). 

88.  Cal.  Civ.  Code,  §  2508,  and  Partn.  Law, 
N.  Y.  Laws  (1897),  c.  420,  §  41,  furnish  exam- 
ples of  such  exceptions. 

89.  Laehaise  v.  Marks,  4  E.  D.  Smith 
(N.  Y.)  610;  Ames  v.  Downing,  1  Bradf. 
Surr.  (N.  Y.)  321;  Singer  v.  Macalester,  4 
Phila.  (Pa.)  312. 

90.  Beers  v.  Reynolds,  11  N.  Y.  97  \_affirm- 
inq  12  Barb.  288]  ;  Bulkley  v.  Dingman,  11 
Barb.  (N.  Y.)  289. 

The  loaning  of  money  by  the  special  part- 
ner to  the  firm  is  not  an  alteration  of  the 
nature  of  its  business  or  its  shares  of  capital 
within  the  statute.  W^alkenshaw  v.  Perzel,  4 
Bob.  (N.  Y.)  426,  32  How.  Pr.  233;  Metro- 
politan Nat.  Bank  v.  Palmer,  9  N.  Y.  Suppl. 
239. 

91.  Van  Riper  v.  Poppenhausen,  43  N.  Y. 
68;  Loomis  v.  Hoyt,  52  N.  Y.  Super.  Ct. 
287. 

92.  Galesburg  First  Nat.  Bank  v.  Clark, 
143  111.  83,  32  N.  E.  255  [affirming  38  111. 
App.  558  (where  the  special  partner  refused 
to  take  any  part  in  a  new  enterprise  entered 
into  by  the  general  partners,  and  he  was  held 
not  liable)  ;  Madison  County  Bank  v.  Gould, 
5  Hill  (N.  Y.)  309;  Singer  v.  Kelly,  44  Pa. 
St.  145;  Singer  v.  Macalester,  4  Phila.  (Pa.) 
312. 
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or  tlie  assumption  of  his  individual  debts,  is  prohibited.*'  In  some  jurisdictions 
the  statutory  penalty  for  such  withdrawal  is  liabihty  as  a  general  partner/''*  In 
otliers  it  is  a  liability  to  restore  the  amount  thus  illegally  withdrawn,''"'  and  tbis 
only,  unless  the  witlidrawal  amounts  to  an  alteration  of  the  capital  of  tiie  firm, 
when,  as  we  saw  in  the  preceding  paragraph,  the  liability  becomes  that  of  a  gen- 
eral partner  for  future  obligations. 

4.  Estoppel.  It  is  clear  tliat  a  special  partner  will  become  liable  as  a  general 
partner,  when  he  induces  a  person  to  deal  with  the  firm  on  the  strength  of  his 
representation  that  he  is  a  general  partner.^^  He  may  also  estop  himself  from  show- 
ing that  the  limited  partnership  was  not  duly  organized;"^  but  he  is  not  so 
estopped  against  one  who  has  dealt  with  the  firm  as  a  general  partnersliip  and 
who  offers  no  evidence  tliat  he  gave  credit  to  it  as  a  limited  partnership,  or  in 
any  way. acted  on  the  faith  of  any  representation  that  it  was  sucli.^^  There  is 
authority  for  the  view  that  persons  who  deal  with  a  firm  as  a  limited  partnership 
are  estopped  from  denying  the  validity  of  its  organization  but  the  better  doc- 
trine is  that  creditors  are  not  thus  estopped,^  unless  they  have  advised  the  part- 
ners to  carry  on  their  business  in  this  irregular  manner*  or  have  expressly 
assented  to  the  limited  liability  of  the  special  partner.^ 

5.  Rights  and  Liabilities  of  Special  Partners.  The  statutes  usually  deny  to 
a  special  partner  any  right  to  participate  in  the  management  of  the  partnership, 
and  vest  the  entire  power  of  control  in  the  general  partners.*    Accordingly  the 


93.  Hogan  v.  Hadzsits,  113  Mich.  568,  71 
N.  W.  1092  (the  receipt  of  interest  on  his 
capital  does  not  violate  the  statute,  where 
the  capital  stock  is  not  thereby  impaired, 
and  the  assets  are  sufficient  to  pay  tlie  firm 
debts)  ;  Baily  v.  Hornthal,  154  N.  Y.  648, 
49  N.  E.  56,  61  Am.  St.  Rep.  645  (the  capital 
was  repaid  at  the  expiration  of  the  partner- 
ship period,  but  the  firm  was  insolvent,  and 
the  statute  was  violated)  ;  George  v.  Car- 
penter, 73  Hun  (N.  Y.)  221,  25  N.  Y.  Suppl. 
1086  ^affirmed  in  147  N.  Y.  686,  42  N.  E. 
723]  (the  provision  not  violated)  ;  Lachaise 
V.  Marks,  4  E.  D.  Smith  (N.  Y.)  610  (statute 
was  violated)  ;  Coffin's  Appeal,  106  Pa.  St. 
280  {reversing  14  Wkly.  Notes  Cas.  140]  (a 
violation)  ;  Hogg  v.  Orgill,  34  Pa.  St.  344 
(holding  that  it  was  not  a  violation  of  tlic 
statute  for  the  special  partner  to  borrow 
money  from  the  firm  where  he  repaid  it  with 
interest) . 

94.  California.— Q'w.  Code,  §§  2495,  2501. 
Missouri.— .  St.   (1899)   §  4442;  Rev. 

St.  (1889)  §  7207. 

Montana.— Q,\^.  Code,  §§  3314,  3331. 

'New  Jfampshire. —  I'^ub.  Laws,  c.  122,  §  7. 

Norlh  DaL-o1a.—  V.QV.  Codes,  §§  4430,  4435. 

fiouth  Dukota.—  Bev.  Civ.  Code,  §§  1782, 
1787. 

Wijmninf/.—  'Rcv.  St.  §  2504. 

95.  La  Cliomctic  v.  Tlioiiiaa,  1  La.  Ann. 
120;  Hell  V.  Merriliohl,  28  Hun  (N.  Y.)  219, 
226  (wlicre  it  is  said  tliat  by  the  act  of  the 
g('ii('i-al  pai'liKTH,  tilic  to  the  funds  and  assets 
wliicli  piainti/r  H(!ckfl  to  reach  become  vested 
in  defendant  and  as  liis  title  is  perfect 
ngiiinst  all  persons,  except  the  creditors,  ho 
may  insist  that  tlicro  bo  an  execution  issued 
ngiiiiisl,  lh(!  propeiiy  of  the  general  ])artmus 
and  rcl.iirncd  unsiH  isficd,  )i('f<ii'(i  the  creditor 
Clin  <(iiforc(!  till:  linbilily  of  tlie  speciiil  ])urt- 
nci)  ;  lliiiii|id('ii  liiuilc  V.  Alorgim,  II  \<\'d. 
CiiH.  No.  (1,0118. 


96.  Barrows  v.  Downs,  9  R.  I.  446,  11  Am. 
Rep.  283. 

97.  Casola  v.  Vasquez,  164  N.  Y.  608,  58 
N.  E.  1085  [affirming  33  N.  Y.  App.  Div.  428, 
64  N.  Y.  Suppl.  89]  ;  Sturgeon  v.  Apollo  Oil, 
etc.,  Co.,  203  Pa.  St.  369,  53  Atl.  189,  apply- 
ing the  partnership  act  of  1874. 

98.  Hardt  v.  Lew,  72  Hun  (N.  Y.)  225, 
25  N.  Y.  Suppl.  248" 

99.  Staver,  etc.,  Mfg.  Co.  v.  Blake,  111 
Mich.  282,  69  N.  W.  508,  38  L.  R.  A.  798; 
Carhart  v.  Killough,  1  Tex.  App.  Civ.  Cas. 
§  112;  Tracy  V.  Tuffly,  134  U.  S.  206,  10 
S.  Ct.  527,  33  L.  ed.  879. 

1.  Manhattan  Brass  Co.  v.  Allin,  35  111. 
App.  336;  Sheble  v.  Strong,  128  Pa.  St.  315, 
18  Atl.  397. 

2.  Allegheny  Nat.  Bank  v.  Bailey,  147  Pa. 
St.  Ill,  23  Atl.  439. 

3.  Imperial  Shale  Brick  Co.  v.  Jewett,  160 
N.  Y.  143,  62  N.  E.  107;  Hess  r.  Werts,  4 
Serg.  &  R.  (Pa.)  356.  In  Benedict,  etc., 
Mfg.  Co.  V.  Hutchinson,  53  N.  Y.  Super.  Ct. 
486,  it  was  held  that  the  receipt  of  a  divi- 
dend under  an  order  on  an  accounting  in 
proceedings  on  an  assignment  for  the  bene- 
fit of  creditors,  made  by  a  special  partner- 
ship, and  an  af)])earance  in  sucii  proceedings, 
do  not  estop  the  creditor  from  bringing  an 
action  thereafter,  for  the  balance  of  the  claim, 
against  all  the  partners,  and  enforcing  the 
liability  of  the  alleged  speciiil  ]iiirtner  as  ii 
general  partner;  it  not  ai)])earing  that  the 
court  in  ilio  assignment  proceedings  li'id 
])ower  to  litigate  the  question  whether  sucli 
alleged  partner  was  a  general  or  spccinl  part- 
ner, or  that  such  question  was  there  liti- 
gated. 

4.  Lawrence  r.  Batcheller,  131  Mass.  501; 
Locke  r.  Lewis,  124  Mass.  1,  26  Am.  Re|i. 
631  ;  Abiuglon  Dairy  Co.  r.  Reynolds,  24  Pa. 
Super.  Ct.  632  (a  case  of  a  limited  pnrtner- 
nlii|)  asHociiil  ion)  ;   Strang  r.  ThonniH,  114 
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special  partner  lias  no  implied  authority  to  bind  the  firm  by  his  acts ;  ^  and  if  he 
does  take  part  in  the  firm's  management,  in  violation  of  tlie  statute,  "he  shall  be 
deemed  and  be  liable  as  a  general  partner."  ^  The  general  partners  have  no 
authority  to  change  the  nature  of  the  business,  without  the  consent  of  the  special 
pai'tner.''  They  may  change  it  with  his  consent,^  but  in  that  event  he  becomes 
liable  as  a  general  partner.^ 

6.  Insolvent  Limited  Partnerships.  As  soon  as  a  limited  partnership  becomes 
insolvent,  or  is  in  contemplation  of  insolvency,  it  is  prohibited  by  statute  from 
making  transfers  of  its  property,  of  creating  liens  thereon,  or  of  confessing  judg- 
ments, with  intent  of  giving  a  preference  to  any  creditor ;  and  this  prohibition  is 
extended  to  each  of  the  partners.^"  In  case  of  such  a  violation  of  the  statute,  any 
partnership  creditor  may  institute  an  action,  without  obtaining  a  judgment  at 
law,  to  have  the  prohibited  transfer,  judgment,  or  lien  set  aside  and  to  have  a 
receiver  appointed  to  take  possession  of  and  distribute  the  partnership  assets 
ratably  among  all  the  firm  creditors."  If  such  violation  has  been  assented  to  by 
the  special  partner  he  becomes  liable  as  a  general  partner. It  is  not  a  violation 


Wis.  599,  91  N.  W.  237  (applying  Rev.  St. 
(1898)  §  176). 

5.  Columbia  Land,  etc.,  Co.  v.  Daly,  46 
Kan.  504,  26  Pac.  1042  (applying  Gen.  St. 
(1889)  §  3992);  Matter  of  Ryan,  70  Hun 
(N.  Y.)  164,  24  N.  Y.  Suppl.  273  [affirmed 
in  141  N.  Y.  550,  36  N.  E.  343]. 

6.  Partn.  Law,  N.  Y.  Laws  (1897),  e.  420, 
§  37;  Canandaigua  First  Nat.  Bank  v.  Whit- 
ney, 4  Lans.  (N.  Y. )  34  [affirmed  in  53  N.  Y. 
627]  (where  the  special  partner  bought  the  en- 
tire firm  property,  during  the  existence  of  the 
limited  partnership,  and  thus  rendered  him- 
self liable  as  a  general  partner  from  the  com- 
mencement of  the  partnership)  ;  Madison 
County  Bank  v.  Gould,  5  Hill  (N.  Y.)  309; 
Whittemore  v.  Llacdonell,  6  U.  C.  C.  P.  547 ; 
Davis  V.  Bowes,  15  U.  C.  Q.  B.  280;  Hutchin- 
son V.  Bowes,  15  U.  C.  Q.  B.  156;  Bowes  v. 
Holland,  14  U.  C.  Q.  B.  316.  In  the  follow- 
ing cases  there  had  not  been  such  an  inter- 
ference in  the  business  by  the  special  part- 
ner as  to  make  him  liable  as  a  general  part- 
ner: Ulman  v.  Briggs,  32  La.  Ann.  655  (con- 
sulting once  with  the  general  partners  and 
advising  third  persons  that  the  firm  was  all 
right)  ;  Continental  Nat.  Bank  v.  Strauss, 
137  N.  Y.  148,  32  N.  E.  1066  [affirming  60 
N.  Y.  Super.  Ct.  151,  17  N.  Y.  Suppl.  188] 
(bringing  an  action  for  the  dissolution  of  the 
firm  and  the  preservation  of  the  fund  for 
creditors,  in  which  he  is  appointed  receiver, 
is  not  prohibited  interference  by  the  special 
partner)  ;  Outcalt  v.  Burnet,  1  Handy  (Ohio) 
404,  12  Ohio  Dec.  (Reprint)  207  (settling 
the  firm's  affairs  after  dissolution  not  an 
interference)  ;  Lawson  v.  Wilmer,  3  Phila. 
(Pa.)  122. 

Trespass. —  In  McKnight  v.  Ratcliff,  44  Pa. 
St.  156,  it  was  held  that,  although  the 
special  partner  had  made  himself  liable  as  a 
general  partner,  he  was  not  answerable  for 
a  trespass  to  property  committed  by  agents 
of  the  firm,  with  the  consent  of  his  copart- 
ners, if  he  had  not  taken  part  in  or  assented 
to  it. 

7.  Galesburg  First  Nat.  Bank  v.  Clark,  143 
HI.  83,  32  N.  E.  255  [affirming  38  111.  App. 
558] ;  Singer  v.  Kelly,  44  Pa.  St.  145;  Taylor 


V.  Rasch,  23  Fed.  Cas.  No.  13,800,  1  Flipp.  385, 
11  Nat.  Bankr.  Reg.  91. 

8.  Woodward  v.  Nelligan,  19  App.  Cas. 
(D.  C.)  550. 

9.  Guillou  V.  Peterson,  89  Pa.  St.  163  [re- 
versing 9  Phila.  225]. 

10.  Crouch  V.  Chicago  First  Nat.  Bank, 
156  HI.  342,  40  N.  E.  974  [affirming  47  111. 
App.  574]  ;  Green  v.  Hood,  42  111.  App.  652; 
Batchelder  v.  Altheimer,  10  Mo.  App.  181 
(the  funds  of  an  insolvent  limited  partner- 
ship become  a  trust  fund)  ;  Baily  v.  Hornthal, 
154  N.  Y.  648,  49  N.  E.  56,  61  Am.  St.  Rep. 
645  [affirming  89  Hun  514,  35  N.  Y.  Suppl. 
437]  ;  George  v.  Grant,  97  N.  Y.  262  [affirm- 
ing 28  Hun  69]  ;  Mattison  v.  Demarest,  4 
Rob.  (N.  Y.)  161  (the  preference  in  this  case 
was  by  a  general  partnership  which  had  suc- 
ceeded to  a  limited  partnership,  and  it  was 
upheld)  ;  Whiteomb  v.  Fowle,  10  Daly  (N.  Y.) 
23,  7  Abb.  N.  Cas.  295,  56  How.  Pr.  365 ;  Mills 
V.  Argall,  6  Paige  (N.  Y.)  577;  McArthur  v. 
Chase,  13  Gratt.  (Va.)  683.  Under  a  stat- 
ute concerning  limited  partnerships,  and  de- 
claring that  every  sale,  assignment,  or  trans- 
fer of  any  property  or  conveyance  of  such 
partnership,  made  when  insolvent  or  in  con- 
templation of  insolvency,  shall  be  void,  etc., 
it  is  held  that  the  word  "  insolvency  "  means 
that  the  partnership  has  not  sufficient  prop- 
erty and  effects  to  pay  all  of  its  debts.  Mc- 
Arthur V.  Chase,  supra. 

11.  Crouch  V.  Chicago  First  Nat.  Bank,  156 
111.  342,  40  N.  E.  974  [affirming  47  111.  App. 
574]  ;  Batchelder  v.  Altheimer,  10  Mo.  App. 
181;  Innes  v.  Lansing,  7  Paige  (N.  Y.)  583. 

12.  Lineweaver  v.  Slagle,  64  Md.  465,  2 
Atl.  693,  54  Am.  Rep.  775;  Farnsworth  v. 
Boardman,  131  Mass.  115;  Whiteomb  v. 
Fowle,  10  Daly  (N.  Y.)  23,  7  Abb.  N.  Cas. 
295,  56  How.  Pr.  365;  McArthur  v.  Chase, 
13  Gratt.  (Va.)  683.  The  law  making  a 
special  partner  who  accepts  a  transfer  from 
the  partnership,  knowing  it  to  be  insolvent, 
with  intent  to  secure  a  debt,  liable  as  gen- 
eral partner,  the  liability  so  incurred  is  not 
a  penalty  which  will  not  be  enforced  in  an- 
other state,  since  the  law  simply  withdraws 
the  protection  accorded  and  leaves  him  to  the 
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of  tlie  statute  for  the  partners  to  allow  a  judgment  to  be  taken  or  an  attachment 
to  be  obtained  against  the  partnership  by  default,^^  nor  to  make  a  general  aseign- 
ment  for  tlie  benefit  of  creditors  without  preferences/*  nor  to  make  a  sale  of  lirm 
property  to  a  honafide  purchaser.^'' 

7.  Application  of  Assets  to  Liabilities.  From  tlie  pi-inciples  stated  in  the 
last  preceding  section  it  follows  that,  until  a  receiver  is  appointed  of  an  insolvent 
limited  partnership,  its  property  may  be  levied  upon  by  a  firm  creditor  under  a 
valid  judgment.^^  But  an  execution  in  favor  of  an  individual  creditor  of  a 
special  partner  cannot  be  levied  upon  the  firm  property  by  the  sheriff's  taking 
such  property  from  the  possession  of  the  general  partners,  nor  can  the  sheriff  by 
a  sale  under  such  an  execution,  convey  title  or  give  possession  to  such  property, 
or  deprive  the  special  partner  of  his  interest  in  the  firm."  A  creditor  of  a  gen- 
eral partner,  although  he  be  the  special  partner,  is  subordinated  to  the  creditors 
of  the  firm,  as  in  an  ordinary  partnership.^^  Whether  a  special  partner  can  share 
in  the  firm  assets  as  a  general  creditor  depends  upon  tlie  statutory  provisions  in 
the  particular  jurisdiction.^^  A  creditor  who  secures  a  preference  which  is 
avoided  as  a  violation  of  the  statute  does  not  lose  his  right  thereby  to  share  pro 
rata  with  the  other  creditors  of  the  firm.^° 

E.  Actions  By  op  Agfainst  Firms  op  Partners —  l.  In  General.  When  a 
limited  partnership  lias  been  duly  organized,  all  suits  by  or  against  it  respecting 
its  business  while  it  is  a  going  concern,  as  well  as  those  common-law  actions  insti- 
tuted during  the  winding  up  of  its  affairs,  are  to  be  brought  and  conducted  by 
and  against  the  general  partners,  in  the  same  manner  as  if  there  were  no  special 
partners.^^  But  if  the  partnership  has  not  been  validly  organized,  or  if  tlie  action 
involves  a  case  where  the  special  partner  has  become  liable  as  a  general  partner, 
all  the  partners  who  are  liable  as  general  partners  may  and  should  join  or  be 
joined  as  parties  plaintiff  or  defendant,^^  unless  the  facts  establish  a  case  of 


liability  incurred.  Casola  v.  Kugelman,  33 
N.  Y.  App.  Div.  428,  54  N.  Y.  Suppl.  89. 

13.  Hall  V.  Glessnsr,  100  Mo.  155,  13  S.  W. 
349;  Van  Alstyne  v.  Cook,  25  N.  Y.  489; 
Greene  v.  Breck,  32  Barb.  (N.  Y.)  73;  Wal- 
kenshaw  v.  Perzel,  4  Eob.  (N.  Y.)  426.  These 
New  York  cases  virtually  overrule  Jackson 
V.  Sheldon,  9  Abb.  Pr.  (N.  Y.)  27,  holding 
that  it  is  not  in  the  power  of  a  portion  of 
the  creditors  to  obtain  by  any  act  or  omis- 
sion on  the  part  of  the  partners  a  priority 
over  other  creditors. 

14.  Schwartz  v.  Soutter,  103  N.  Y.  683,  9 
N.  E.  448;  Eobiiison  v.  Mcintosh,  3  E.  D. 
Smith  (N.  Y.)  221 ;  Darrow  v.  Brufl',  36  How. 
Pr.  (N.  Y.)  479;  Tracy  v.  Tuffly,  134  U.  S. 
206,  10  S.  Ct.  527,  33  L.  ed.  879,  applying 
Tox.  Rev.  St.  arts.  3444,  3455. 

15.  State  Bank  v.  Blanchard,  90  Va.  22. 
17  S.  E.  742,  applying  Code,  §  2874. 

16.  Van  Alstyne  v.  Cook,  25  N.  Y.  489. 

17.  Harris  v.  Murray,  28  N.  Y.  574,  86 
Am.  Doc.  268. 

18.  Slierwood  v.  His  Creditors,  42  La.  Ann. 
lO.'i,  7  So.  79;  Collins'  A])peal,  107  Pa.  St. 
5!)().  52  Am.  Hop.  479. 

10.  See  supra,  X,  C.  In  the  following  cmsch 
he  waH  not  alhiwcd  to  sliaro  in  com])i'titii)n 
with  /Irm  crcditorfi  oven  for  loans  made  by 
him  to  tli(!  firm:  .Tall'o  v.  Krum,  88  Mo.  (!(!!) 
L'i|i[)lving  licv.  St.  S  3409)  ;  HnyeH  v.  I'.i'meiit, 
3  Siiiiilf.  (  N.  Y.)  394;  Collin's  Apix'al,  106  I'a. 
SI.  280  (applying  Act,  Miiivli  21.  IH.'Ki,  23)  ; 
Diiiining'H  A|ip('iil,  4'1  Pa.  St.  150;  I'urdy  v. 
Luoock,  6  I'u.  St.  490  (hucIi  a  claim  is  valid 
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as  against  an  individual  creditor  of  a  general 
partner)  ;  Brooke  v.  Alexander,  3  Wkly. 
Notes  Cas.  (Pa.)  304.  He  was  allowed  to 
share  in  the  following  cases :  Clapp  v.  Lacey, 
35  Conn.  463;  Eayne  v.  Terrell,  33  La.  Ann. 
812;  Metropolitan  Nat.  Bank  v.  Sirret,  97 
N.  Y.  320,  15  Abb.  N.  Cas.  318;  Hayes  v. 
Heyer,  35  N.  Y.  326. 

20.  Green  v.  Hood,  42  111.  App.  652. 

21.  Maryland. —  Baltimore  City  Safe  De- 
posit, etc.,  Co.  V.  Cahn,  102  Md.  530,  62  Atl. 
819,  applying  Pub.  Gen.  Laws,  art.  73,  §  19. 

Massachusetts. —  Lawrence  v.  Batcheller, 
131  Mass.  504. 

New  Jersey. —  Perth  Amboy  Mfg.  Co.  v. 
Condit,  21  N.  J.  L.  659. 

Neto  York. —  Riehter  v.  Poppenhausen,  42 
N.  Y.  373,  9  Abb.  Pr.  N.  S.  203;  Artisans' 
Bank  Treadwell,  34  Barb.  553;  Schulten  v. 
Lord,  4  E.  D.  Smith  206. 

Pennsylvania. — Hunt  v.  Joy,  1  Wkly.  Notes 
Cas.  219. 

West  Virginia. — Wetherill  v.  McCloskey,  28 
W.  Va.  195. 

ScR  38  Cent.  Dig.  tit.  "Partnership," 
§§  853,  854. 

A  partner  in  commendam  is  not  a  real 
])a liner  us  to  third  ]iovsohh,  and  need  not  be 
jointnl  in  a  suit  agninst  the  firm  in  liquida- 
tion.   In  rc  Dunn,  115  La.  1084,  40  So.  460. 

22.  Ballimoro  Ci(y  Safe  Deposit,  oto.,  Co. 
r.  Cahn,  102  Md.  530,  62  Atl.  819;  Sarmicnto 
r.  The  Ca.tlierino  C,  110  Mich.  120,  67  N.  W. 
1085;  llotopi)  v.  lluhor.  160  N.  Y.  524.  56 
N.  10.  206  \a/liriiiin(i  16  N.  Y.  App.  Div.  327, 
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estoppel.^  Altliougli  a  creditor  lias  obtained  a  jiidgmeiit  at  law  against  the  gen- 
eral partners,  he  may  maintain  an  action  against  the  special  partner  upon  discover- 
ing the  facts  which  render  the  latter  liable  as  a  general  partner?'  Actions  brouglit 
to  wind  up  the  affairs  of  the  firm  and  for  a  receiver  may  properly  include  the 
special  partner  or  iiis  personal  representative.^^  An  action  may  be  Ijrought  against 
the  special  partner  alone  to  enforce  his  individual  liability as  one  may  be 
brought  by  him  to  redress  an  injury  to  him  or  his  property  by  a  firm  creditor,  or 
a  creditor  of  the  general  partner.^'' 

2.  Injunction  and  Receiver.  An  in  junction  may  be  obtained  by  or  against  a 
limited  partnership,  when  it  would  be  obtainable  against  a  general  partnership.^^ 
It  may  also  be  obtained  and  a  receiver  appointed,  as  soon  as  the  partnership  is 
insolvent,  upon  the  application  of  any  firm  creditor,'^^  although  the  creditor  would 
not  be  entitled  to  such  relief,  if  the  partnership  were  a  general  one.^" 

3.  Pleadings.  The  complaint  in  an  action  against  all  the  members  of  a  limited 
partnership  need  not  allege  an  attempt  and  failure  to  form  such  partnership,  but 
it  may  treat  them  all  as  general  partners  ;  and  under  such  complaint  plaintiff  may 
show  upon  the  trial  that  all  are  liable  as  general  partners.^^  If  the  complaint  is 
against  a  limited  partnership  as  such  it  properly  names  as  defendants  the  general 
partners  only.^^  When  the  special  partner  is  sued  as  a  general  partner,  and  bases 
his  defense  upon  the  valid  formation  and  conduct  of  a  limited  partnership,  he 
should  plead  compliance  with  the  statutory  requirements.^^  In  case  such  answer 
is  interposed,  it  would  seem  to  be  the  safer  course  for  plaintiff  to  reply,  pointing 
out  the  specific  violations  of  the  statute  on  which  he  relies  to  charge  the  special 
partner  as  a  general  partner.^^  The  debtor  of  a  limited  partnership  is  not  entitled 
to  counter-claim  an  individual  indebtedness  of  the  general  partner  to  him.^^ 

4.  Trial  and  Judgment.  A  plaintiff  who  brings  an  action  upon  a  partnership 
obligation  is  bound  to  establish  the  existence  of  a  partnership.^''    If  he  alleges  a 


44  N.  Y.  Suppl.  617  {affirming  18  Misc.  554, 
41  N.  Y.  Suppl.  991)]. 

23.  See  supra,  X,  D,  4. 

24.  Durant  v.  Abendroth,  97  N.  Y.  132; 
McArthur  v.  Chase,  13  Gratt.  (Va.)  683. 

25.  Greene  v.  Breck,  32  Barb.  (N.  Y.)  72 
[reversing  10  Abb.  Pr.  42] ;  Walkenshaw  v. 
Psrzel,  32  How.  Pr.  (N.  Y.)  233. 

26.  Eobinson  v.  Mcintosh,  3  E.  D.  Smith 
(N.  Y. )  221,  to  compel  special  partner  to 
pay  in  the  amount  of  his  capital. 

27.  Spalding  v.  Biack,  22  Kan.  55,  for 
trespass  to  his  property  by  a  firm  creditor 
of  the  general  partner. 

28.  Blaylock's  Appeal,  73  Pa.  St.  146  (in- 
junction obtained  by  the  general  partners) ; 
American  Box  Mach.  Co.  i:  Crosman,  61  Fed. 
888,  10  C.  C.  A.  146  imodifying  57  Fed. 
1021].  See  supra,  VI,  D,  5;  IX,  D,  7,  b. 

29.  Batehelder  v.  Altheimer,  10  Mo.  App. 
181 ;  Whitewri^ht  v.  Stimpson,  2  Barb. 
(N.  Y.)  379;  Whitcomb  v.  Fowle,  10  Daly 
(N.  Y.)  23,  7  Abb.  N.  Cas.  295,  56  How. 
Pr.  365;  Jackson  r.  Sheldon,  9  Abb.  Pr. 
(N.  Y.)  127;  Walkenshaw  v.  Perzel,  32  How. 
Pr.  (N.  Y.)  233.  But  an  injunction  and  the 
appointment  of  a  receiver  will  not  be  granted, 
when  defendants  deny  that  plaintiff  is  a 
creditor.  La  Chaise  v.  Lord,  1  Abb.  Pr. 
(N.  Y.)  213,  10  How.  Pr.  461. 

30.  Gray  v.  Le^'y,  75  Hun  (N.  Y.)  96,  26 
N.  Y.  Suppl.  861;  Hardt  v.  Levy,  72  Hun 
(N.  Y.)  225,  25  N.  Y.  Suppl.  248. 

31.  Pierce  r.  Bryant,  5  Allen  (Mass.)  91 
(nor  need  he  allege  that  he  has  sustained  any 
special  loss  by  reason  of  the  special  partner's 


failure  to  comply  with  the  statute)  ;  Sharp 
V.  Hutchinson,  100  X.  y.  533,  3  X.  E.  500 
[affirming  49  X.  Y.  Super.  Ct.  50]  ;  Con- 
tinental Xat.  Bank  v.  Strauss,  60  X.  Y. 
Super.  Ct.  151,  17  X.  Y.  Suppl.  188;  Loomis 
V.  Hoyt,  52  X.  Y.  Super.  Ct.  287  [affirmed 
in  137  X.  Y.  148,  32  X.  E.  1066]. 

In  an  action  on  a  note  given  by  a  limited 
partnership  association,  it  is  not  necessary 
to  aver  in  plaintiff's  statement  that  defend- 
ants did  not  comply  with  the  act  of  June  2, 
1874,  in  order  to  hold  them  liable  as  general 
partners  for  non-compliance  with  that  act. 
Merchants,  etc..  Bank  v.  Gardner,  31  Pa. 
Super.  Ct.  143. 

32.  Howland  v.  Bethune,  13  U.  C.  Q.  B. 
270. 

33.  Henkel  v.  Heyman,  91  111.  96  (answer 
held  demurrable)  ;  Blumenthal  v.  Whitaker, 
170  Pa.  St.  309,  33  Atl.  103;  Andrews  v. 
Schott,  10  Pa.  St.  47 ;  Conrow  v.  Gravenstine, 
1  Pa.  Cas.  480,  5  Atl.  43;  Siegel  v.  Wood, 
3  Pa.  Dist.  463 ;  Bergner,  etc..  Brewing  Co. 
V.  Cobb,  12  Pa.  Co.  Ct.  460;  Bausman  v. 
Rogers,  2  Wkly.  Xotes  Cas.  (Pa.)  428; 
Abendroth  v.  Van  Dolsen,  131  U.  S.  66,  9 
S.  Ct.  619,  33  L.  ed.  57;  Eawitzer  v.  Wyatt, 
42  Fed.  287. 

34.  Williams  v.  Kilpatrick,  21  Abb.  X.  Cas. 
(X.  Y.)  61. 

35.  Eosenberg  v.  Block,  50  X.  Y.  Super.  Ct. 
357  [reversed  on  other  grounds  in  102  X.  Y. 
255,  6  X.  E.  580]  ;  Taylor  v.  Rasch,  23  Fed. 
Cas.  Xo.  13,800,  1  Flipp.  385,  11  Xat.  Bankr. 
Reg.  91. 

36.  Prince  v.  Lamb,  128  Cal.  120,  60  Pae. 
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limitod  p<ai'tncrsliip,  and  proves  that  the  Rpecial  partner  is  liable  as  a  general 
partner,  he  is  entitled  to  recover  nevertlieless.^''  But  if  he  alleges  that  a  p'irtiier- 
ship  which  was  organized  as  a  limited  one  has  become  a  general  partnersliip,  or 
that  the  special  partner  has  become  liable  as  a  general  partner,  the  burden  is 
upon  him  to  establish  the  truth  of  such  allegation,'^  for  the  affidavit  and  other 
papers  required  by  statute  ^.vq prima  facie  evidence  of  the  due  formation  of  a 
limited  partnership.^^  The  books  of  a  limited  partnership  are  admissible  against 
the  special  partner  as  well  as  against  the  general  partner.^"  When  the  facts  are 
undisputed,  and  reasonable  men  cannot  dilfer  as  to  the  proper  inferences  there- 
from, the  only  questions  upon  the  trial  are  for  the  court.^^  Where  the  facts  are 
in  dispute,  or  the  inferences  from  the  evidence  are  imcertain,  a  question  is  pre- 
sented fur  the  jury.^^  A  judgment  against  the  special  partner  is  not  authorized 
in  an  action  against  a  limited  partnership  upon  a  partnership  obligation.^'^  In  an 
action,  however,  which  charges  a  special  partner  with  liability  as  a  general  part- 
ner, such  a  judgment  is  proper;'**  and  when  a  court  of  equity  has  acquired  juris- 
diction in  an  action  to  wind  up  the  affairs  of  a  limited  partnership  it  may  render 
such  personal  decrees  as  the  rights  and  liabilities  of  the  parties  require.*^ 

F.  Dissolution,  Settlement,  and  Accounting"  —  i.  Causes  and  Manner  of 
Dissolution.  A  limited  partnership  may  be  dissolved  for  the  causes  which  justify 
a  dissolution  of  a  general  partnership;*''  and  it  is  dissolved  by  operation  of  law 
whenever  a  general  partnersliip  would  be  thus  dissolved,"  unless  tlie  statute  pro- 
vides to  the  contrary.*^  When  it  is  dissolved  by  the  expiration  of  the  term  for 
which  it  was  organized,  notice  of  the  dissolution  need  not  be  given,  as  in  the  case 
of  a  general  partnership,  as  the  recorded  papers  are  notice  to  all  the  world  of  the 


689;  Fox  V.  Graham,  How.  N.  P.  (Mich.) 
90. 

37.  Rosenberg  v.  Block,  50  N.  Y.  Super. 
Ct.  357  \^]-evcrscd  on  other  grounds  in  102 
N.  Y.  255,  6  N.  E.  580]. 

38.  Continental  Nat.  Bank  v.  Strauss,  137 
N.  Y.  553,  32  N.  E.  1066  [affirming  60  N.  Y. 
Super.  Ct.  151,  17  N.  Y.  Suppl.  188]  ;  Whilldin 
V.  Bullock,  4  Wkly.  Notes  Cas.  (Pa.)  234; 
Booth  V.  Hunt,  69  Fed.  220,  16  C.  C.  A.  214. 

39.  Van  Ingen  v.  Whitman,  62  N.  Y.  513; 
Hampden  Bank  v.  Morgan,  11  Fed.  Cas.  No. 
6,008. 

These  papers  are  not  admissible  as  rebut- 
ting evidence  after  plaintiff  has  made  out  a 
prima  facie  case  against  the  special  partner. 
Madison  County  Bank  v.  Gould,  5  Hill  (N.  Y.) 
309. 

40.  Ilotopp  V.  Huber,  160  N.  Y.  524,  55 
N.  E.  206  [affirming  10  N.  Y.  App.  Div.  327, 
44  N.  Y.  Suppl.  617] ;  Jersey  City  First  Nat. 
Bank  v.  Huljer,  75  Hun  (N.  Y.)  138,  26  N.  Y. 
Suppl.  963;  Chick  v.  Robinson,  95  Fed.  619, 
37  C.  C.  A.  205,  52  L.  R.  A.  833. 

But  the  books  of  a  former  partnership  of 
which  the  present  spccinl  ])artner  was  not  a 
member  are  not  admiaaiblo  ng;>inst  liim. 
Kohlcr  V.  Lindonmeyr,  129  N.  Y.  498,  20 
N.  E.  957  [revrrNivg  58  TTun  513,  12  N.  Y. 
Kujjpl.  738]  ;  Jersey  City  First  Nat.  Bank  V. 
Liiiilciiincyr,  19  N.  Y.  Suppl.  269. 

41.  Levy  V.  Levy,  6  Abl).  Pr.  (N.  Y.)  89 
(evidence  of  inHolvimcy  Hiill'icicnt  to  autlior- 

iin  injunction  iind  the  njipoinl inent  of  a 
receiver)  ;  McKiii,','lit  V.  Riilclid',  A  i  Pa.  St. 
15(i  (nrtt  Hiidicient,  ()r()t)f  (o  cliargo  the  si)Ocial 
pinfncr  iis  n  ffciicnil  piirtiicr). 

-12.  Miirih;ill,iii  Co.  1\  I'liillips,  109  N.  Y. 
3h:{,  17  N.       129  [reversing  03  N.  Y.  Super. 
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Ct.  84]  ;  Metropolitan  Nat.  Bank  r.  Sirret,  97 
N.  Y.  320,  15  Abb.  N.  Cas.  318;  Chambers  v. 
Webster,  69  N.  Y.  App.  Div.  546,  75  N.  Y. 
Suppl.  31;  Metropolitan  Bank  v.  Palmer,  9 
N.  Y.  Suppl.  239;  Hanover  Nat.  Bank  v.  Sir- 
rett,  15  Abb.  N.  Cas.  (N.  Y.)  334  note,-  Bowen 
V.  Argall,  24  Wend.  (N.  Y.)  496. 

43.  Burt  V.  Laplace,  114  La.  489,  38  So. 
429. 

44.  Hotopp  V.  Huber,  160  N.  Y.  524,  55 
N.  E.  206  [affirming  16  N.  Y.  App.  Div.  327, 
44  N.  Y.  Suppl.  617  (affirming  18  Misc.  554, 
41  N.  Y.  Suppl.  991)]. 

45.  McArthur  v.  Chase,  13  Gratt.  (Va.) 
683. 

46.  Continental  Nat.  Bank  v.  Strauss,  137 
N.  Y.  148,  32  N.  E.  1006  (misconduct  of 
general  partner)  ;  Tournade  v.  Mctlifessel,  3 
Hun  (N.  Y.)  144,  5  Thomps.  &  C.  288  (for 
fraud  practised  on  the  special  partner  by  the 
general  partner)  ;  Outealt  r.  Burnet,  1  Handy 
(Ohio)  404,  12  Ohio  Dec.  (Reprint)  207 
(abandonment  of  the  business  by  a  general 
partner)  ;  Andrews  v.  Schott,  10  Pa.  St.  47 
(attempted  entrance  of  third  party  into 
firm)  ;  Patterson  r.  Holland,  7  Grant  Ch. 
(U.  C.)  1  (tor  defect  in  organization).  See 

supra.,  IX.  A,  6. 

47.  Jacquin  v.  Buisson,  11  How.  Pr.  (N.  Y.) 
385;  Matter  of  Downing,  8  N.  Y.  Leg.  Obs. 
(N.  Y.)  317,  1  Bradf.  Surr.  321  (death  of 
the  special  partner)  ;  Wilkina  v.  D.Tvia,  29 
Fed.  Cns.  No.  17,6(;i,  2  Lowell  511,  15  Nat. 
l?ankr.  Reg.  60  (bankruptcy  of  a  partner). 
Si'<'  supra,  IX,  A,  5. 

48.  Partn.  Law,  N.  Y.  Laws  (1897),  e.  420. 
§  '11,  ia  an  example,  modifying,  aa  it  does, 
ilie  New  York  cases  cited  in  the  pi-ecoding 
note. 
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term  of  the  partnersliip.'*'  Dissolution  of  a  limited  partnership  I)y  the  acts  of 
the  parties  is  specilically  regulated  by  the  statutes.  Acts  of  alteration  or  of 
prohibited  interference  by  the  special  partner  operate  to  dissolve  the  firm  as  a 
limited  partnership,  and  render  all  the  members  liable  as  general  partners.^"  In 
case  of  dissolution  by  mutual  consent,  the  statute  usually  provides  that  this  shall 
not  take  place  until  a  notice  of  it  shall  have  been  filed  and  recorded  in  the  office 
where  the  original  papers  are  recorded,  and  published  in  certain  papers  for  a 
epeciHed  period. 

2.  Rights,  Powers,  and  Liabilities  of  Partners.  "When  a  limited  partnership 
has  boon  duly  dissolved,  the  general  partners  have  the  right  and  power  to  wind 
up  its  affairs ;  but  they  have  no  implied  authority  to  bind  the  special  partner 
by  new  obhgations.^^  If  the  business  is  carried  on  after  the  parties  have  effected 
a  dissolution  as  between  themselves,  but  before  it  has  been  perfected  in  accordance 
with  the  statute,  the  special  partner  is  liable  for  all  obligations  incurred  in  the 
business  during  this  period.^^  "Whether  a  firm  creditor  may  sue  the  estate  of  a 
deceased  special  partner,  where  he  would  be  liable  to  such  suit  if  ho  were  living, 
without  exhausting  his  remedies  against  the  surviving  partners,  depends  upon  tlie 
jurisdiction.'^  A  special  partner  does  not  incur  the  liability  of  a  general  partner 
by  institutiug  a  suit  to  wind  up  the  affairs  of  the  firm,  and  becoming  receiver 
thereof,  because  of  a  general  partner's  niisconduct.'^^ 

3.  Distribution  and  Settlement  Between  Partners.  The  rules  upon  this  topic 
are  the  same  as  in  the  case  of  general  partnerships,^''  except  as  they  are  modified 
by  statutoi-y  provisions.'^ 

4.  Actions  For  Dissolution  and  Accounting,  These  are  governed  by  substan- 
tially the  same  rules  as  those  which  we  have  considered  in  dealing  with  ordinary 
partnersiiips.'^  In  case  the  partnership  is  insolvent,  a  general  creditor,  as  we  have 
seen,  may  institute  an  action  for  dissolution  and  accounting.^" 

Partnership  debt,  a  debt  which  is  joint,  and  not  joint  and  several.^  (See 
Debt  ;  and,  generally,  Paktnekship.) 


49.  Marshall  v.  Lambeth,  7  Rob.  (La.)  471 
(the  presumption  being  that  the  partnership 
has  expired  with  such  period)  ;  Haggerty  v. 
Taylor,  10  Paige  (N.  Y.)  261. 

50.  See  supra,  X,  D,  2,  5. 

51.  Emery  v.  Kalamazoo,  etc.,  Cohstr.  Co., 
132  Mich.  560,  94  N.  W.  19  (applying  Comp. 
Laws  (1897),  §  6087,  regulating  the  manner 
in  which  the  assets  of  a  limited  partnership 
association  shall  be  disposed  of)  ;  Beers  v. 
Reynolds,  11  N.  Y.  97  [affirming  12  Barb. 
288];  Fanshawe  v.  Lane,  16  Abb.  Pr.  (N.  Y.) 
71;  Bulkley  V.  Marks,  15  Abb.  Pr.  (N.  Y.) 
454,  24  How.  Pr.  455;  hi  re  King,  14  Fed. 
Cas.  No.  7,7/9,  5  Ben.  453,  7  Nat.  Bankr. 
Reg.  279. 

52.  Richter  v.  Poppenhausen,  42  N.  Y.  373, 
9  Abb.  Pr.  N.  S.  263;  Singer  v.  Kelly,  44 
Pa.  St.  145  (it  is  not  the  duty  of  special 
partner  to  care  for  or  collect  the  assets  of 
the  firm)  ;  Farmers'  Bank  v.  Ritter,  22  Wkly. 
Notes  Cas.  (Pa.)  128. 

53.  Slocomb  v.  De  Lizardi,  21  La.  Ann.  355, 
99  Am.  Dec.  740;  Marshall  v.  Lambeth,  7 
Rob.  (La.)  471;  Waters  v.  Harris,  60  N.  Y. 
Super.  Ct.  192,  17  N.  Y.  Suppl.  370,  28  Abb. 
N.  Cas.  89;  Pusey  v.  Dusenbury,  75  Pa.  St. 
437. 

54.  Beers  v.  Reynolds,  11  N.  Y.  97  [af- 
firming 12  Barb.  288]  ;  In  re  Terry,  23  Fed. 
Cas.  No.  13,836.  5  Biss.  110. 

55.  De  Lizardi  r.  Gossett,  1  La.  Ann.  138; 


Richter  v.  Poppenhausen,  42  N.  Y.  373,  9 
Abb.  Pr.  N.  S.  263.    See  supra,  VIII,  L. 

56.  Continental  Nat.  Bank  v.  Strauss,  137 
N.  Y.  148,  32  N.  E.  1066  [affirming  60  N.  Y. 
Super.  Ct.  151,  17  N.  Y.  Suppl.  188]. 

57.  Tillinghast  v.  Walton,  4  N.  Y.  St.  35; 
Hellman  v.  Mendel,  6  Ohio  Dec.  (Reprint) 
829,  8  Am.  L.  Rec.  360  (special  partner  not 
to  be  allowed  for  services)  ;  Sturgeon  v. 
Apollo  Oil,  etc.,  Co.,  203  Pa.  St.  369,  53  AtL 
189  [affirming  31  Pittsb.  Leg.  J.  N.  S.  197]. 
See  supra,  IX,  C. 

58.  Emery  v.  Kalamazoo,  etc.,  Constr.  Co., 
132  Mich.  560,  94  N.  W.  19.  In  this  case  it 
is  held  that  a  limited  partnership  association 
in  Michigan  may  not  wind  up  its  affairs  by 
exchanging  its  property  for  stock  of  a  cor- 
poration and  compel  the  non-assenting  mem- 
bers to  take  their  pro  rata  share  of  such 
stock  in  lieu  of  their  share  of  the  partnership 
assets. 

59.  See  supra,  IX,  D.  And  see  Latting  v. 
Passman,  29  La.  Ann.  280;  De  Lizardi  v. 
Gossett,  1  La.  Ann.  138;  Walkenshaw  v. 
Perzel,  4  Rob.  (N.  Y.)  426,  32  How.  Pr.  233; 
Hogg  V.  Ellis,  8  How.  Pr.  (N.  Y.)  473; 
Smith  r.  Ervin,  168  Pa.  St.  271,  31  Atl.  1067; 
Stringfellow  v.  Wise,  (Va.  1897)  27  S.  E. 
432. 

60.  See  supra,  X,  E,  1,  2. 

1.  Whitfield  V.  Hovey,  30  S.  C.  117,  120, 
8  S.  E.  840. 

[X,  F,  4] 
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PART-OWNERS.  A  term  of  common  use  in  the  law  to  denote  a  class  of  per- 
sons distinct  from  partners,  who  own  property  jointly,  but  in  a  different  manner 
and  by  a  different  tenure.^  (Part-Owners :  In  General,  see  Joint  Tenancy; 
Tenancy  in  Common.    Of  Vessel,  see  Admiralty  ;  Shipping-.) 

PART  PAYMENT.  Payment  of  a  part.^  (Part  Payment :  In  General,  see  Pay- 
ments. Affecting  — Amount  in  Controversy,  see  Appeal  and  Ekkor  ;  Courts; 
Justices  of  the  Peace  ;  Operation  of  Statute  of  Limitations,  see  Limitations  of 
Actions.  Application  in  Computation  of  Interest,  see  Interest.  Taking 
Contract  Out  of  Statute  of  Frauds,  see  Frauds,  Statute  of.) 

PART  PERFORMANCE.  A  term  commonly  used  as  a  short  and  convenient 
statement  of  the  general  ground  upon  which  verbal  agreements  regarding  real 
estate  are  enforced.^  (Part  Performance :  Of  Bond,  see  Bonds.  Of  Contract, 
see  Contracts  ;  Specific  Performance.  Of  Services  by  Employee,  see  Master 
AND  Servant.  Of  Work  Under  Contract  For  Public  Improvement,  see  Munici- 
pal Corporations.  Operation  and  Effect  on  Amount  and  Extent  of  Lien,  see 
Mechanics'  Liens.  Taking  Contract  Out  of  Statute  of  Frauds,  see  Frauds, 
Statute  of.    See  also  Part  Payment.) 

Partridge.    A  species  of  game  bird.^    (See,  generally,  Fish  and  Game.) 

PARTS  BEYOND  SEA.  A  term  said  to  be  analogous  to  the  expression  "  out  of 
the  State"  ;''  out  of  the  realm  of  England.''' 

PARTUS  EX  LEGITIMO  THORO  NON  CERTIUS  NOSCIT  MATREM  QUAM  GENE- 
TOREM  SUUM.  A  maxim  meaning  "  The  offspring  of  a  legitimate  bed  knows  not 
his  mother  more  certainly  than  his  father."^ 

PARTUS  SEQUITUR  VENTREM.  A  maxim  meaning  "  The  ojffspring  follows  the 
dam." " 

PART  WITH.  To  assign,  to  part  with  the  possession  of.^"  (See,  generally. 
Assignments.) 

Party.  In  its  ordinary  sense,  one  concerned  or  interested  in  an  affair ; "  a 
plurality  of  persons,  as  a  political  party  ;  a  select  company  invited  to  an  enter- 
tainment ;  a  company  made  up  for  a  given  occasion  ;  a  body  composed  of  several 
individuals,  as  a  body  sole  and  individually,  and  no  more.^^  In  military  affairs,  a 
detachment  or  a  small  number  of  troops.^*  In  politics,  a  body  of  men  united  for 
promoting,  by  their  joint  endeavor,  a  national  interest  upon  some  particular  prin- 
ciple in  which  they  are  all  agreed  ;    a  company  or  number  of  persons  ranged  on 


2.  Breck  v.  Blair,  129  Mass.  127,  128. 

3.  Young  V.  Perkins,  29  Minn.  173,  174,  12 
N.  W.  515;  Brisbin  v.  Farmer,  16  Minn.  215. 
See  also  Moffitt  v.  Carr,  48  Nebr.  403,  407, 
67  N.  W.  150,  58  Am.  St.  Rep.  096.  Constru- 
ing these  words  as  used  in  Code  Civ.  Proc. 
§  22. 

"  Part  payment  of  rent  of  certain  pasture 
fields  "  SCO  Jonnings  v.  Colorado  Springs  First 
Nat.  Bank,  13  Colo.  417,  420,  22  Pac.  777, 
16  Am.  St.  Rep.  210. 

4.  Veum  v.  Shcoran,  95  Minn.  315,  310, 
104  N.  W.  135;  Brown  v.  Hogg,  35  Minn. 
373,  375,  29  N.  W.  135;  Borrow  V.  Borrow, 
34  Wash.  684,  690,  76  Pac.  305. 

5.  Gunn  v.  State,  89  Ca.  341,  343,  15  S.  E. 
458. 

6.  Campbell  v.  Rankins,  11  Me.  103,  106. 

7.  Batlcrsby  v.  Kirk,  2  Ring.  N.  Cas.  584, 
602,  1  Hodges  451,  5  J.  C.  P.  160,  3  Scott 
11,  29  iC.  ('.  I..  072. 

8.  Morgan  Ixig.  Max.  [oiting  Fortoscue  42]. 

9.  Morgiiii  Log.  Max.  [citing  2  BlMcksiono 
Coiiiiii.  390  I . 

Applied  in:  AiidrcwH  v.  Cox,  ^12  Arl;.  '173, 
477,  -IH  Am.  lii'p.  (iS;  I'liippH  r.  Marl  ill,  33 
Arl'..  207,  211;  iiiill  r.  Hull,  4H  Conn,  250, 
256,  '10  Am.  lii-p.  165;  liiyant      I'ennell,  61 


Me.  108,  109,  14  Am.  Rep.  550  (brief)  ;  On- 
tario f.  Dominion  of  Canada,  25  Can.  Sup.  Ct. 
434  454. 

lb.  Doe  V.  Hogg,  1  C.  &  P.  160,  12  E.  C.  L. 
102,  4  D.  &  R.  220,  10  E.  C.  L.  196,  2  L.  J. 
K.  B.  0.  S.  121.  See  also  Doe  v.  Glover,  1 
C.  B.  448,  459,  50  E.  C.  L.  448. 

11.  Webster  Diet,  [(luotcd  in  Speer  r. 
Blairsvillo  Borough  School  Directors,  50  Pa. 
St.  150,  170]. 

"  Party  of  the  first  part "  see  Mogk  v. 
Peterson,  75  Cal.  490,  499,  17  Pac.  446; 
Iluylcr  Atwood,  26  N.  J.  Eq.  504,  507; 
Fairchild  v.  Lynch,  42  N.  Y.  Super.  Ct.  205, 
278 

12.  Schmidt  V.  Chicago,  etc.,  R.  Co.,  83  111. 
405,  408. 

13.  Poojile  V.  Croton  Aqueduct  Bd.,  5  Abb. 
Pr.  (N.  Y.)  310,  319,  whore  it  is  said  that 
it  overywiicrc  implies  unity,  b>it  is  ])roperly 
used  to  signify  a  unit  composed  of  many 
purls  as  an  individual  or  ouo  inc'a])ablo  of 
division,  actual  or  spoculativo,  if  such  a  ono 
CMU  be. 

14.  Scliinidt  r.  Chicago,  etc.,  R.  Co.,  83 
III.  105,  I  OS. 

15.  Burke  \<j\iol<-d  in  Tn  rc  McKinloy-Cili- 
zeiis  Party,  0  I'n.  Dist.  109,  llOJ. 
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one  side  or  united  in  opinion  or  design  in  opposition  to  others  in  the  com- 
munity;^® a  part  or  portion  of  a  greater  number  of  persons  ranged  on  one  side  or 
united  in  opinion  or  design  in  opposition  to  otliers  in  tlie  community  a  number 
of  persons  united  in  opinion,  and  organized  in  the  manner  usual  to  the  then 
existing  political  parties.'^  (i^i^^'ty :  Aggrieved,  see  Appeal  and  Error.  Cast, 
see  Party  Cast.  Jury,  see  Juries.  Nomination,  see  Party  Nomination. 
Structure,  see  Party  STRacxuRE.  To  Action,  see  Parties.  To  Be  Charged,  see 
Frauds,  Statute  of.    See  also  generally.  Elections.) 

Party  aggrieved.    See  Appeal  and  Error. 

PARTY  CAST.    The  party  defeated  in  a  lawsuit.^**    (See  Cast.) 

PARTY  JURY.    See  Aliens  ;  Jury. 

Party  nomination,  a  nomination  made  by  large  masses  of  people,  organ- 
ized as  parties,  liolding  caucuses  and  conventions.^    (See,  generally,  Elections.) 

PARTY-RATE  TICKET.  A  name  given  to  designate  railroad  tickets  for  the 
transportation  of  ten  or  more  persons  at  a  reduced  rate ;  a  ticket  for  tlie  trans- 
portation of  a  party  of  persons  from  a  place  in  one  state  or  territory  to  a  place 
situate  in  another  state  or  territory  at  a  rate  less  than  that  charged  to  a  single 
individual  for  a  like  transportation  on  the  same  trip.^^  (See  Commutation 
Ticket  ;  Excursion  Ticket  ;  and,  generally,  Carriers.) 

PARTY  STRUCTURE.  A  term  which  has  been  held  to  include  party-walls,  and 
also  partitions,  arches,  floors,  and  other  structures  separating  buildings,  stories,  or 
rooms  which  belong  to  different  owners,  or  which  are  approached  by  distinct 
staircases  or  separate  entrances.^^    (See,  generally,  Party-Walls.) 

PARTY  TO  BE  CHARGED.    See  Frauds,  Statute  of. 


16.  Century  Diet,  [quoted  in  Scliafer  v. 
Whipple,  25  Colo.  400,  403,  65  Pac.  180; 
In  re  McKinley-Citizens  Party,  6  Pa.  Dist. 
109,  110]. 

17.  Webster  Diet,  [quoted  in  In  re  Mc- 
Kinlev-Citizens  Party,  6  Pa.  Dist.  109,  110]. 
See  also  Ogg  v.  Glover,  72  Kan.  247,  252,  83 
Pac.  1039. 

18.  State  V.  Metealf,  18  S.  D.  393,  398, 
100  N.  W.  923,  67  L.  R.  A.  331. 

Similar  definitions  are :  "A  voluntary  as- 
sociation of  voters  who  are  desirous  of  pro- 
moting a  common  political  end,  or  carrying 
out  a  certain  line  of  public  policy."  Schafer 
V.  Whipple,  25  Colo.  400,  403,  55  Pac.  180. 

"A  number  of  persons  united  in  opinion  or 
action,  as  distinguished  from  or  opposite  to 
the  rest  of  a  community  or  association; 
especially  one  of  the  parts  into  -which  a 
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people  is  divided  on  questions  of  public 
policy."  Webster  Int.  Diet,  [quoted  in 
Davidson  v.  Hanson,  87  Minn.  211,  218,  91 
N.  W^  1124,  92  N.  W.  93]. 

19.  See  Webster  Int.  Diet.  See  also  Peace 
V.  Person,  5  N.  C.  188,  189. 

20.  Matter  of  Smith,  41  Misc.  (N.  Y.) 
501,  85  N.  Y.  Suppl.  14. 

21.  Interstate  Commerce  Commission  v. 
Baltimore,  etc.,  R.  Co.,  145  U.  S.  263,  278, 
12  S.  Ct.  844,  36  L.  ed  699,  where  the  court 
said  that  they  are  issued  in  the  form  of  one 
ticket  for  all  the  persons  in  the  party  to  bs 
so  transported. 

22.  Raleigh,  etc.,  R.  Co.  v.  Swanson,  102 
Ga.  754,  759,  28  S.  E.  601,  39  L.  R.  A.  275. 

23.  WHieeler  v.  Gray,  4  C.  B.  N.  S.  584, 
595,  27  L.  J.  C.  P.  267,  6  Wkly.  Rep.  676,  93 
E.  C.  L.  584, 
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By  FiiANK  W.  Jones* 


I.  NATURE  OF  Property  or  right  in  General,  771 

A.  Definition  and  Nature^  771 

B.  Structures  Constituting,  773 

C.  Statutory  Provisions  in  General,  775 

II.  Creation  and  Existence  of  right,  775 

A.  In  General,  775 

B.  Agreements  of  Adjoining  Owners,  776 

1.  In  General,  776 

2.  Breach  or  Revocation  of  Agreement,  776 

C.  Use  or  Acquiescence  in  Use,  777 

D.  Prescription,  111 

E.  Sale  or  Conveyance  hy  Owner  of  Adjoining  Lots,  778 

F.  Statutory  Provisions,  779 

III.  Termination  of  right,  779 

A.  Duration  of  Easement,  779 

B.  Destruction  or  Decay  of  W ill,  779 

IV.  Rights,  Duties,  and  Liabilities  of  Adjoining  Owners,  78o 

A.  With  Respect  to  Building  and  Construction,  780 

1.  In  General,  780 

2.  Manner  of  Construction,  780 

a.  In  General,  780 

b.  Statutory  and  Municipal  Provisions,  780 

3.  Right  to  Use  Adjoining  Land,  781 

a.  In  General,  781 

b.  Remedy  For  Encroachment,  781 

B.  With  Respect  to  Destruction,  Rebuilding,  Additions,  and  Altera- 

tions, 781 

1.  For  Destruction  and  Rehuilding,  781 

a.  In  General,  781 

b.  Dangerous  or  Insufficient  Wall,  782 

(i)  In  General,  782 

(ii)  Upon  Due  Notice  to  Adjoining  Owner,  782 
(ill)  When  Wall  Condemned,  783 

c.  Wall  Accidentally  Destroyed,  783 

2.  Additions  and  Alterations,  783 

a.  In  General,  783 

b.  Construction  of  Contracts  Governing,  783 

3.  Injuries  Occasioned,  784 

a.  In  General,  784 
1).  Injunction,  784 

C.  With  Respect  to  Use  and  Enjoyment,  784 

1 .  In.  General,  784 

2.  Construction  of  Contracts  Governing,  785 

3.  Flues  in  Wall,im 

4.  Windovis  and  Other  Openings,  785 

♦Atitliofof  "riniivornlon,"  0  Oyo.  8SS ;  "Demi  nndi™,"  1«  Oyn.  800;  "DrnlnH,"  M  Dyo.  101H  ;  mul  Joint 
ftiiUu.rof  "(;imiii|mrly  iind  MiiiiiLcmiuiLM^"  0 (ly<!.  HI",' ;  "  Dimtli,"  1!)  Cyo.  SiHD ;  " ( IumiImk',"  dye.  Hru  ;  "01(19," 
«OCyc.  11  Hi). 
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6.  Land  in  Front  of  Wall,  787 

D.  Contribution  and  Compensation,  787 

1.  Fo7'  Cost  of  Erection  and  Use,  787 

a.  Ln  General,  787 

b.  Use  of  Wall  as  Fixing  Liability,  788 

(i)  Ln  General,  788 
(ii)  What  Constitutes  Use,  789 
(ill)  Lnj  unction  For  Non-Payment,  789 

c.  Waiver  of  Right  to  Af'bitration,  789 

2.  For  Costs  of  Repairs,  Alterations,  Etc.,  790 

E.  Lnjuries  Lncident  to  Construction,  Alteration,  or  Removal,  790 

1.  Ln  General,  790 

2.  Tearing  Down  or  Repairing,  790 

a.  Ln  General,  790 

b.  Failure  to  Tear  Down  or  Repair,  791 

V.  RIGHTS,  DUTIES,  AND  LIABILITIES  OF  PURCHASER,  791 

A.  Lndependent  of  Covenant  or  Agreement,  791 

1.  Ln  General,  791 

2.  Right  to  Compensation,  791 

3.  LAability  For  Cost  of  Rebuilding,  792 

4.  Rights  and  Liabilities  Between  Grantor  and  Grantee,  792 

a.  h%  General,  792 

b.  Recovery   For  Breach  of   Covenant  Against  Encum- 

brances, 792 

B.  Covenants  and  Agreements  as  to  Party  •  Walls  as  Affecting  P\t,r- 

chasers,  792 

1.  Construction  and  Operation  in  General,  792 
■  2.  Covenants  and  Agreements  Personal  or  Running  With  the 
Land,  793 

3.  Notice  of  Party  -  Wall  Agreement,  795 

a.  Operation  and  Effect,  793 

b.  Record  as  Notice,  795 

VI.  ACTIONS,  796 

A.  Nature  and  Form,  796 

B.  Defenses,  796 

C.  Pleading  and  Parties,  797 

D.  Evidence,  797 

E.  Trial,  798 

1.  Ln  General,  798 

2.  Questions  For  Jury,  799 

CROSS-REFERENCES 

For  Matters  Relating  to  : 

Adjoining  Landowners  Generally,  see  Adjoining  Landowners, 
Building  Regulations  Generally,  see  Municipal  Cokporations. 
Easement  Generally,  see  Easements. 

Mechanic's  Lien  For  Building  Party- Wall,  see  Mechanics'  Liens. 

Partition  Fence,  see  Fencks. 

Tenants  in  Common,  see  Tenancy  in  Common. 

I.  NATURE  OF  PROPERTY  OR  RIGHT  IN  GENERAL. 

A.  Definition  and  Natupe.  The  term  "  party-wall "  may  be  used  in  four 
different  senses  :  (1)  In  the  ordinary  acceptation  and  primary  meaning  of  the 
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term,  it  is  a  wall  of  which  two  adjoining  owners  are  tenants  in  common.^  (2)  A 
wall  divided  longitudinallj  into  two  strips,  one  belonging  to  eacli  of  the  neiglibor- 
ing  owners.^  (3)  A  wall  which  belongs  entirely  to  one  of  the  adjoining  owners, 
but  is  subject  to  an  easement  or  right  in  the  other  to  have  it  maintained  as  a 
dividing  wall  between  the  two  tenements.^  (4)  A  wall  divided  longitudinallj 
into  two  moieties,  each  moiety  being  subject  to  a  cross  easement,  in  favor  of  the 
owner  of  the  other  moiety/  In  the  United  States  the  general  rule  is  that  the 
owners  of  a  party-wall  standing  in  part  upon  the  land  of  each  are  not  tenants  in 
common  of  the  wall,  but  each  owns  in  severalty  so  much  thereof  as  stands  upon 
his  lot,  subject  to  the  easement  of  the  other  owner  for  its  sup^jort,  and  the  equal 
use  thereof  as  an  exterior  wall  of  his  building.^ 


1.  Watson  V.  Gray,  14  Ch.  D.  192,  194,  44 
J.  P.  537,  49  L.  J.  Ch.  243,  42  L.  T.  Eep.  N.  S. 
294,  28  Wkly.  Eep.  438;  Standard  Bank  v. 
Stokes,  9  Ch.  D.  C8,  47  L.  J.  Ch.  554,  38 
L.  T.  Eep.  N.  S.  672,  26  Wkly.  Eep.  492; 
Cubitt  f.  Porter,  8  B.  &  C.  257,  265,  6  L.  J. 
K.  B.  0.  S.  306,  2  M.  &  E.  267,  15  E.  C.  L. 
133;  Wiltshire  v.  Sidford,  1  M.  &  E.  404,  17 
E.  C.  L.  675.  See  other  definitions  given 
infra,  note  5. 

"  Party-wall "  may  mean  a  wall  of  which 
the  adjoining  owners  are  tenants  in  common. 
Montgomery  v.  Masonic  Hall,  70  Ga.  38; 
Lederer  v.  Colonial  Inv.  Co.,  130  Iowa  157, 
158,  106  N.  W.  357;  Hunt  v.  Ambruster, 
17  N.  J.  Eq.  208.  But  for  general  American 
rule  see  infra,  text  and  note  5. 

Tenant  in  common  generally  see  Tenajstcy 
IN  Common. 

2.  Matts  V.  Hawkins,  5  Taunt.  20,  14  Eev. 
Rep.  695,  1  E.  C.  L.  24  [cited  with  approval 
in  Watson  r.  Gray,  14  Ch.  D.  192,  44  J.  P. 
537,  49  L.  J.  Ch.  243,  42  L.  T.  Eep.  N.  S. 
294,  28  Wkly.  Eep.  438].  See  other  defini- 
tions given  infra,  note  5.  See  also  general 
American  rule  infra,  text  and  note  5. 

Not  tenants  in  common. —  If  two  persons 
have  a  party-wall,  one  half  of  the  thickness 
of  wliich  stands  on  the  land  of  each,  they  are 
not  therefore  tenants  in  common  of  the  wall 
or  the  land  on  which  it  stands.  Matts  v. 
Hawkins,  5  Taunt.  20,  14  Eev.  Eep.  695,  1 
E.  C.  L.  24  [quoted  in  James  v.  Clement,  13 
Ont.  115,  122].  See  also  infra,  text  and 
note  5. 

The  term  "  wall  in  common  "  may  mean  a 
wall  possessed  in  severalty  by  adjoining  own- 
ers. Lederer  f.  Colonial  Inv.  Co.,  130  Iowa 
157,  106  N.  W.  357. 

3.  Spero  v.  Shultz,  14  N.  Y.  App.  Div.  423, 
425,  429,  43  N.  Y.  Suppl.  1016  [affirmed  in 
160  N.  Y.  000,  55  N.  E.  1101];  Watson  v. 
(h-ay,  14  Ch.  D.  192,  195,  44  J.  P.  537,  49 
L.  j.  Ch.  243,  42  L.  T.  Eep.  N.  S.  294,  28 
Wkly.  ]{cp.  438,  so  used  in  some  of  the  Eng- 
lish building  acts.  Sec  also  infra,  I,  B;  and 
other  (li'fliiil ions  given  infra,  not(>  5. 

4.  Will  son  V.  Gray,  14  Ch.  T).  192,  195,  44 
J.  P.  537,  49  L.  j!  Ch.  243,  42  L.  T.  Rep. 
N.  S.  291,  28  Wkly.  Eep.  438.  See  other 
(Icfinil  ioiiH  given  infra,  note  5. 

5.  Alahanui. —  Gi'uvph  v.  Smith,  '87  Ala. 
-150,  6  So.  308,  i:t  Am.  SI.  \U'p.  60,  5  L.  U.  A. 
208. 

/IlirioiH. —  S[)riiigi'r  r.  l);u'liii;Hoii,  '.^07  III. 
238,  61)   N.   K.  91(1 ;  ({iinoii   r.   Ilnldcii,  115 
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111.  199,  3  N.  E.  282,  56  Am.  Eep.  146; 
Ingals  V.  Plamondon,  75  111.  118,  holding 
likewise  that  land  covered  by  a  party-wall  re- 
mains ths  several  property  of  the  owner  of 
each  half,  but  the  title  of  each  one  is  quali- 
fied by  the  easement  to  which  the  other  is 
entitled  of  supporting  his  building  by  means 
of  the  half  of  the  wall  belonging  to  his 
neighbor. 

Iowa. —  See  Lederer  v.  Colonial  Inv.  Co., 
130  Iowa  157,  106  N.  W.  357. 

Kentucky. —  Fonda  v.  Parr,  10  Ky.  L.  Rep. 
445. 

Massachusetts. —  See  Normille  v.  Gill,  159 
Mass.  427,  24  N.  E.  543,  38  Am.  St.  Eep. 
441. 

Minnesota. —  Johnson  t.  Minnesota  Tribune 
Co.,  91  Minn.  476,  98  N.  W.  321. 

Mississippi. —  Hoffman  v.  Kuhn,  57  Miss. 
746,  34  Am.  Eep.  491,  holding  that  the  own- 
ers of  adjoining  buildings,  connected  by  a 
party-wall  resting  partly  on  the  soil  of  each, 
are  neither  joint  owners  nor  tenants  in  com- 
mon of  the  wall.  Each  is  possessed  in  sev- 
eralty of  his  own  soil  up  to  the  dividing  line, 
and  not  of  that  portion  of  the  wall  which 
rests  upon  it,  and  the  soil  of  each,  with  the 
wall  belonging  to  him,  is  burdened  with  the 
easement  and  servitude  of  support  in  favor 
of  the  other. 

Nebraska. —  Shiverick  v.  E.  J.  Gunning  Co., 
58  Nebr.  29,  78  N.  W.  460. 

New  York. —  Sherred  v.  CiscOj  4  Sandf. 
480. 

Wisconsin. —  Andrae  v.  Haseltine,  58  Wis. 
395,  17  N.  W.  18,  46  Am.  Eep.  635. 

See  38  Cent.  Dig.  tit.  "Party  Walls,"  §  1. 

Compare  cases  giving  other  definitions  of 
the  term  cited  infra,  this  note. 

Contra. —  Montgomery  v.  Masonic  Hall,  70 
Ga.  38,  sot  out  supra,  note  1. 

Other  definitions  are:  "A  wall  built  partly 
on  the  land  of  one  and  partly  on  the  Imid 
of  another,  for  the  common  benefit  of  both, 
in  supporting  timbers,  used  in  the  construc- 
tion of  contiguous  buildings."  Brown  r.  Wim-- 
ner,  40  Md.   15,   19  in  Coggins  v. 

Carey,  (Md.  1907)  66  Atl.  073.  676,  10 
L.  R.  A.  N.  S.  1191]. 

"A  wall  built  ujion  the  dividing  line  be- 
tween two  adjoining  ]U'0])('r(i('M,  usually  hav- 
ing liivlf  its  iliicknosM  on  v:\r\\  iiroporty." 
Scott  V.  Haird,  115  Mich.  11(1,  120,  108  N.  \V. 
737. 

"A  wall  ('(himI  niclcd  n|)cin  I  he  line  of  lands 
of  (wo  adjoining  propriclorH,  and  partly  upi)u 
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B.  StPUCtuPes  Constituting-.  It  is  not  necessary  that  a  party-wall  should 
stand  one  lialf  upon  eacli  of  the  adjoining  parcels  of  land ;  it  may  stand  one  half 
upon  each,  or  wholly  upon  one,  and  may  or  may  not  be  the  common  property  of 


each,  or  it  may  ba  that  the  wall  and  the  land 
upon  which  it  stands  are  held  in  com- 
mon." Hunt  V.  Ambruster,  17  N.  J.  Eq.  208, 
213. 

"A  wall  erected  on  the  boundary  between 
adjacent  land,  one  part  being  on  the  prop- 
erty of  the  one  and  part  on  ths  other,  and 
which  is  or  can  be  used  for  the  mutual  sup- 
port of  adjacent  buildings."  Musgrave  \j. 
Sherwood,  54  How.  Pr.  (N.  Y.)  338,  339. 

"A  wall  erected  on  the  line  between  two 
adjoining  estates  belonging  to  different  per- 
sons, for  the  use  of  both  estates."  2  Bouvier 
Inst.  1615  {quoted  in  Lukens  r.  Laslier,  (Pa. 
1902)  51  Atl.  887,  889];  2  Bouvier  L.  Diet. 
[quoted  in  Mulligan  v.  Bailie,  11  Pa.  Dist. 
311,  312]. 

''A  wall  erected  on  the  line  between  two 
adjoining  pieces  of  land,  belonging  to  differ- 
ent persons,  for  the  use  of  both  properties." 
2  Washburn  Eeal  Prop.  (6th  ed.)  §  1300 
[quoted  in  Scott  r.  Baird,  145  Mich.  116, 
126,  108  N.  W.  737]. 

"A  dividing  wall  between  tM'o  buildings 
.  .  .  owned  by  different  parties,  the  founda- 
tions of  which  rest  partly  upon  the  ground 
of  each,"  it  being  immaterial  that  the  founda- 
tion is  not  equally  laid  on  the  lot  of  each 
party,  and  that  the  wall  itself  above  the 
foundation  is  fully  within  ths  lot  of  one  of 
the  adjoining  owners.  Western  Nat.  Bank's 
Appeal,  102  Pa.  St.  171,  182. 

"A  dividing  wall  between  two  houses  to  be 
used  as  an  exterior  Avail  for  each."  Ensign 
V.  Colt,  75  Conn.  Ill,  118,  52  Atl.  829,  946. 

"A  dividing  wall  between  two  houses,  to 
be  used  equally,  for  all  the  purposes  of  an 
exterior  wall,  by  the  respective  owners  of 
both  houses.  It  is  a  substitute  for  a  separate 
wall  for  each  adjacent  owner."  Bellenot  V. 
Laube,  104  Va.  842,  847,  52  S.  E.  698.  See 
also  Everett  v.  Edwards,  149  Mass.  588,  591, 
22  N.  E.  52,  14  Am.  St.  Rep.  462,  5  L.  R.  A. 
110. 

"A  division  wall  between  two  connected 
and  mutually  supporting  buildings,  either 
both  actually  erected  or  one  only  contem- 
plated, of  different  owners,  commonly  but  not 
necessarily  standing  half  on  the  land  of  each, 
ordinarily  maintained  at  mutual  cost,  and 
always  with  the  right  of  each  owner  to  in- 
sert therein  his  timbers."  Bishop  Non-Contr. 
L.  art.  914  [quoted  in  Dunscomb  v.  Randolph. 
107  Tenn.  89,  97,  64  S.  W.  21,  89  Am.  St. 
Rep.  915]. 

"  One  in  which  there  is  community  of 
use."  Church  of  Holy  Communion  v.  Pater- 
son  Extension  R.  Co.,  63  N.  J.  L.  470,  474, 
43  Atl.  696. 

"A  structure  for  the  common  benefit  and 
convenience  of  both  of  the  tenements  which 
it  separates,  and  to  permit  either  party  to 
make  any  use  of  it."  Field  v.  Leiter,  118  111. 
17,  25,  d  N.  E.  877. 

"  Such  walls  as  are  built  partly  on  the  land 
of  another,  for  the  common  benefit  of  both,  in 


supporting  timbers,  used  in  the  construction 
of  contiguous  buildings."  Barry  v.  Edla- 
vitch,  84Md.  95,  111,  35  Atl.  170,  33  L.  R.  A. 
294  [quoted  in  Coggins  v.  Carey,  (Md.  1907) 
66  Atl.  673,  10  L.  R.  A.  N.  S.  1191]. 

"  Walls  between  two  estates  whicli  are  used 
for  the  common  benefit  of  both."  Washburn 
Real  Prop.  (5th  ed.)  385  [quoted  in  Harber 
V.  Evans,  101  Mo.  661,  665,  14  S.  W.  750,  20 
Am.  St.  Rep.  046,  10  L.  R,  A.  41]  ;  2  Wash- 
burn Real  Prop.  (4th  ed.)  463  [quoted  in 
Glover  v..  Mersman,  4  Mo.  App.  90,  93]. 

A  party-wall  has  also  been  defined  to  be 
a  structure  for  the  common  benefit  and  con- 
venience of  both  tenements  which  it  sepa- 
rates, and  either  party  may  use  it.  Such  a 
wall  is  a  substitute  for  a  separate  wall  to 
each  adjoining  owner,  and  neither  may  im- 
pair its  value  to  the  other.  Each  adjoining 
proprietor  is  the  owner  in  severalty  of  his 
part,  both  of  the  wall  and  of  the  land  on 
which  it  stands,  subject  to  the  gross  ease- 
ment of  support,  and  for  other  common  needs 
in  favor  of  the  other  proprietor.  Fidelity 
Lodge  No.  50  I.  0.  0.  F.  v.  Bond,  147  Ind. 
437,  45  N.  E.  338,  46  N.  E.  825.  See  also 
Everett  v.  Edwards,  149  Mass.  588,  591,  22 
N.  E.  52,  14  Am.  St.  Rep.  462,  5  L.  R.  A. 
110;  Bellenot  v.  Laube,  104  Va.  842,  847,  52 
S.  E.  698. 

A  common  or  party-wall  is  one  which  has 
been  built  at  the  common  expense,  or  one 
which  has  been  built  by  one  party,  but  in 
which  another  has  acquired  a  common  right. 
Every  wall  or  separation  between  two  build- 
ings is  presumed  to  be  a  common  or  party- 
wall.  Campbell  v.  Mesier,  4  Johns.  Ch. 
(N.  Y.)  334,  340,  8  Am.  Dec.  570. 

In  New  York  the  term  "  party-wall,"  when 
used  in  an  executory  contract  for  the  sale  of 
land,  without  restrictive  terms,  and  in  its 
general  ordinary  signification,  has  been  de- 
fined as  a  dividing  wall  between  two  houses, 
to  be  used  equally  for  all  the  purposes  of  an 
external  wall,  by  both  "  parties  " ;  that  is, 
by  the  respective  owners  of  both  houses.  Fet- 
tretch  V.  Leamy,  9  Bosw.  510. 

In  England  by  statute  it  is  defined  as  being 
"  every  wall  used  or  built  in  order  to  be  used 
as  a  separation  of  any  building  from  any 
other  building,  with  a  view  to  the  same  being 
occupied  by  different  persons."  Metr.  Bldg. 
Act  (18  &  19  Viet.  c.  122,  §  3)  [quoted  in 
Wheeler  v.  Gray,  6  C.  B.  606,  609,  5  Jur. 
N.  S.  916,  28  L.  J.  C.  P.  200,  7  Wkly.  Rep. 
325,  95  E.  C.  L.  606]. 

Synonymous  with  "  wall  in  common." — The 
examination  of  statutes  and  authorities 
clearly  shows  that  the  terms  "  wall  in  com- 
mon "  and  "  party-wall "  are  used  synony- 
mously, and  that  neither  term  is  of  particu- 
lar value  in  determining  the  legislative  in- 
tent. Lederer  v.  Colonial  Inv.  Co.,  130  Iowa 
157,  106  N.  W.  357. 

Partition  wall  distinguished  in  Western 
Granite,  etc.,  Co.  v.  Knickerbocker,  103  Cal, 
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the  two  proprietors.^  However,  in  the  absence  of  a  special  agreement  or  control- 
ling custom  to  the  contrary,  it  is  an  essential  cliaractcristic  of  a  party-wall  that  it 
should  be  capable  of  substantially  similar  use  by  each  of  the  adjoining  owners." 


Ill,  116,  37  Pac.  192,  where  it  is  said:  "I 
think  the  phrase  '  partition  wall,'  in  the  first 
section,  and  '  division  partition  wall,'  in  the 
second,  must  be  understood  as  applied  to  a 
wall  which  is  merely  a  fence.  '  Partition 
wall '  is  not  a  plirase  wliieh  in  legal  tech- 
nology is  used  to  designate  a  wall  used  by 
adjoining  owners  as  a  party  wall.  A  party 
wall  is  always,  at  least  in  this  state,  such 
by  agi-eement.  A  division  fence  is  provided 
for  in  our  code." 

A  right  to  a  party-wall  is  a  right  which  an 
owner  of  land  has  to  build  a  division  line 
partly  over  his  line  on  the  land  of  another. 
It  is  therefore  a  right  appurtenant  to  land, 
and  may  properly  be  called  an  easement  and 
servitude.  Roberts  v.  Bye,-  30  Pa.  St.  375,  72 
Am.  Dec.  710. 

Wall  supported  by  arch. —  Where  the 
party-wall  between  two  estates  is  built  upon 
an  archj  which  covers  a  passageway  between 
them,  the  owner  of  one  estate  has  an  ease- 
ment in  the  other  to  have  his  half  of  the  wall 
supported  by  that  part  of  the  arch  which 
rests  upon  the  other  estate.  Partridge  v. 
Gilbert,  15  N.  Y.  601,  69  Am.  Dec.  623. 

6.  California. —  Nippert  v.  Warneke,  128 
Cal.  501,  61  Pac.  96,  270;  Tate  v.  Fratt,  112 
Cal.  613,  44  Pac.  1061. 

Illinois. —  McChesney  v.  Davis^  86  111.  App. 
380,  holding  likewise  that  where  a  party-wall 
is  built  under  a  contract  providing  that  the 
adjoining  owner  may  use  such  wall  upon 
payment  of  one-half  the  value  of  the  wall 
the  title  to  the  whole  wall  is  appurtenant 
to  the  lot  of  the  builder,  and  passes  by  every 
conveyance  of  it  until  the  severance  of  the 
one  half  by  the  payment  of  the  purchase- 
money. 

Indiana. —  Bloch  v.  Isham,  28  Ind.  37,  92 
Am.  Dec.  287. 

Maryland.—  Dorsey  v.  Habersack,  84  Md. 
117,  35  Atl.  96  [quoted  in  Coggins  v.  Carey, 
(1907)  66  Atl.  673,  676,  10  L.  R.  A.  N.  S. 
1191],  holding  that  while  a  party-wall 
ordinarily  means  a  wall  on  the  land  of  each 
adjoining  owner,  yet  a  division  wall  built 
wholly  on  the  land  of  one  owner  may  become 
by  agreement  a  party-wall.  But  see  Moore 
V.  Rayner,  58  Md.  411,  where  the  wall  was 
not  considered  a  party-wall. 

Missouri. —  Glover  v.  Mcrsman,  4  Mo.  App. 
90. 

New  York. —  Pearsall  v.  Wnstcott,  30  N.  Y. 
App.  Div.  99,  51  N.  Y.  ,Suppl.  663;  Fettrotch 
V.  Leany,  9  Bosw.  510;  Nash  v.  Kemj),  49 
How.  ]'r.  622  [affirmed  in  12,  Hun  592]; 
Brondiige  ?;.  Warner,  2  ITill  145. 

I'cnnsylvanin. —  Bright  V.  Allan,  203  Pa. 
St.  394, '53  MI.  251;  Western  Bank's  Aiiiioal. 
102  Pa.  SI.  171;  Gordon  V.  Milnn,  10  Phila. 
15. 

TenncHHec. —  Dunflcomb  r.  Randolj)!!,  107 
Tenn.  89,  64  S.  W.  21,  80  Am.  St.  Bej). 
9  1 5. 

Sc(!  3K  Ccnl.  Dig.  lit.  "  I'iirly  WiiIIm,"  §  2. 
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But  see  Schafer  v.  Baker,  16  App.  Gas. 
(D.  C.)  213,  where  the  wall  was  not  con- 
sidered a  party-wall. 

Creation  of  right  see  infra,  II. 

Whether  a  tenancy  in  common  see  supra, 
I,  A. 

Nature  of  foundation  as  test. —  The  char- 
acter of  a  party-wall  may  l>e  determined  in 
part  from  its  foundation.  If  a  builder  starts 
a  wall  upon  the  line  and  thus  takes  the  land 
of  the  adjoining  owner,  he  must  carry  it  up 
strictly  as  a  party-wall,  or  at  least  in  such 
manner  as  to  give  the  adjoining  owner  all 
the  benefits  of  such  wall.  Milne's  Appeal,  81 
Pa.  St.  54  [approved  in  Western  Nat.  Bank's 
Appeal,  102  Pa.  St.  171].  But  compare  Pile 
V.  Pedrick,  167  Pa.  St.  296,  31  Atl.  646,  647, 
46  Am.  St.  Rep.  677,  where  the  wall  was  not 
considered  to  be  a  party-wall,  notwithstand- 
ing the  builder  extended  it  in  some  places  a 
few  inches  over  on  to  the  land  of  the  ad- 
joining proprietor,  it  appearing  that  by  rea- 
son of  a  mistake  in  the  survey  this  was 
done  without  any  intention  on  the  part  of 
the  builder  to  consider  the  wall  as  a  party- 
wall.  The  builder  of  a  wall  extending  be- 
neath the  surface  upon  the  adjoining  owner's 
property  is  bound  to  maintain  it  as  a  party- 
wall,  although  the  wall  above  the  basement 
or  foundation  is  wholly  within  the  line  of  his 
own  lot.  Western  Nat.  Bank's  Appeal.  102 
Pa.  St.  171.  Contra,  Trulock  v.  Parse,  83 
Ark.  149,  103  S.  W.  166,  11  L.  R.  A.  N.  S. 
924,  where  it  was  held  that  the  extension  of 
the  footing  or  foundation  of  a  wall  erected 
by  a  property-owner  upon  his  own  property, 
six  inches  on  to  that  of  his  neighbor,  did  not 
make  the  wall  a  party-wall,  where  it  was 
not  shown  to  have  interfered  with  the  use 
by  the  neighbor  of  his  property.  See  also 
infra,  note  14. 

When  a  wall  is  built  on  the  dividing  line 
between  two  lots  owned  by  the  same  person 
the  wall  is  his,  and  it  is  not  necessary  to 
consider  how  much  rests  on  one  lot  and  how 
much  on  the  other.  Mulligan  r.  Bavlie,  11 
Pa.  Dist.  311,  312;  Doyle  v.  Ritter,  6  Phila. 
(Pa.)  577.  Such  a  Avail  is  not  a  party-wall; 
and  a  fortiori  it  is  not  a  party-wall  when  not 
built  upon  any  division  line  whatever.  Mulli- 
gan V.  Baylie,  supra. 

7.  Kelly  Taylor,  43  La.  Ann.  1157,  10 
So.  255 ;  Ilammann  v.  Jordan,  59  N.  Y.  Super. 
Gt.  91,  13  N.  Y.  Suppl.  238,  58  N.  Y.  Super. 
Ct.  580,  9  N.  Y.  Suppl.  423.  Compare  Led- 
crer  v.  Colonial  Inv.  Co.,  130  Iowa  157,  106 
N.  W.  357,  holding  likewise  that  the  words 
'"wall  in  common,"  as  used  in  the  Code,  iit. 
14,  c.  10,  relating  to  jiiirty-walls,  moan  a  wall 
for  the  common  benefit  and  convenience  of 
both  the  tonementa  which  it  separates.  See 
al.Ho  infra,  V,  G,  1. 

"  The  central  idea,  tho  true,  coniprehensivo 
luid  \iudivi(l<Ml  nicnning  of  tho  ienn  '  jiarly- 
wnll  '  .  .  ,  wdiilii  soiMU  to  be  tliiit  of  '  iiui- 
tnalily  of  Ix'iiclil .' "   Harbor  c.   lOvnuM,  101 
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A  wall  may  be  a  party-wall  as  to  a  portion  of  its  height,  and  cease  to  be  a  party- 
wall  for  the  rest  of  its  height.^ 

C.  Statutory  Provisions  in  General.  In  many  jurisdictions  there  are  stat- 
utes reguhiting  tlie  construction  of  and  tlie  riglits  of  adjacent  owners  in  party- 
walls.*  Some  of  tlie  statutes  confer  the  power  upon  municipalities  to  regulate 
these  riglits  by  ordinances.'"  Such  statutes  are  sustainable  on  the  principles  of 
the  police  power,  and  that  equality  is  equity,  and  are  governed  by  the  strict  letter 
of  the  statutes  providing  therefor.'^ 

II.  CREATION  AND  EXISTENCE  OF  RIGHT. 

A.  In  General.  In  tiie  legal  sense  of  the  term  a  party-wall  can  only  exist  in 
two  ways —  by  contract'^  or  statute.-"^    The  common  law  creates  no  such  right.'* 


Mo.  661,  665,  14  S.  W.  750,  20  Am.  St.  Rep. 
640,  10  L.  R.  A.  41. 

8.  Weston  c.  Arnold,  L.  R.  8  Ch.  1084,  43 
L.  J.  Ch.  123,  22  VVkly.  Rep.  284  [ciied  in 
James  v.  Clement,  13  Ont.  115,  125];  Drury 
V.  Army,  etc.,  Auxiliary  Co-operative  Supply, 
[1896]  2  Q.  B.  271,  60  J.  P.  421,  65  L.  J. 
M.  C.  169,  74  L.  T.  Rep.  N.  S.  621,  44  Wkly. 
Rep.  560  (holding  likewise  that  section  75  of 
the  London  Building  Act  of  1894  does  not 
make  a  wall  a  party-wall  above  the  line 
where  it  ceases  to  divide  buildings)  ;  Cole- 
beck  1-.  Girdless  Co.,  1  Q.  B.  D.  234,  45  L.  J. 
Q.  B.  225,  34  L.  T.  Rep.  N.  S.  350,  24  Wkly. 
Rep.  577;  Knight  v.  Pursell,  11  Ch.  D.  412, 
48  L.  J.  Ch.  395,  40  L.  T.  Rep.  N.  S.  391,  27 
Wkly.  Rep.  817;  Waddington  v.  Naylor,  60 
L.  T.  Rep.  N.  S.  480.  See  also  Howell  v. 
Goss,  128  Iowa  569,  105  N.  W.  61;  Bellenot 
V.  Laube,  104  Va.  842,  52  S.  E.  098.  Com- 
pare  Trulock  v.  Parse,  83  Ark.  149,  103  S.  W. 
166,  11  L.  R.  A.  N.  S.  924. 

Horizontal  structure. —  The  expression 
"  party-wall  "  is,  it  seems,  applicable  only  to 
a  vertical  structure,  and  not  to  a  floor  or 
other  horizontal  structures.  Reading  v. 
Barnard,  1  M.  &  M.  71,  22  E.  C.  L.  475. 

9.  Zugenbuhler  v.  Gilliam,  3  Iowa  391 
(statute  declaratory  of  the  common  law)  ; 
Jamison  v.  Duncan,  12  La.  Ann.  785 ;  Scott 
V.  Baird,  145  Mich.  116,  108  N.  W.  737; 
Kraft  V.  Stott,  14  Fed.  Cas.  No.  7,929.  1 
Hayw.  &  H.  33;  Miller  v.  Elliot,  17  Fed.  Cas. 
No.  9,568,  5  Cranch  C.  C.  543. 

Other  statutory  provisions  see  infra,  IV,  A, 
2,  b ;  and  generally  passim,  this  article. 

Party-wall  statutes  are  of  ancient  origin 
and  are  of  much  the  same  tenor  and  effect. 
Lederer  v.  Colonial  Inv.  Co.,  130  Iowa  157, 
106  N.  W.  357. 

10.  Nivin  v.  Stevens,  5  Harr.  (Del.)  272 
(holding,  however,  that  the  act  of  assembly 
of  June  13,  1772,  giving  to  city  regulators 
the  power  to  regulate  streets  and  party-walls, 
does  not  confer  authority  to  said  regulators 
to  adjudge  questions  of  title  between  adjoin- 
ing lot  owners  1  ;  Schmidt  v.  Lewis,  63  N.  J. 
Eq.  565,  52  Atl.  707;  Heron  v.  Houston,  217 
Pa.  St.  1,  66  Atl.  108;  Godshall  v.  Mariam, 
1  Binn.  (Pa.)  352;  May  v.  Prendergast,  2 
Pa.  Dist.  613,  12  Pa.  Co.'Ct.  220;  Rodearmel 
V.  Hutchison,  2  Pearson  (Pa.)  324;  Whit- 
man v.  Shoemaker,  2  Pearson  (Pa.)  320; 
Hurlburt  v.  Firth,  31  Leg.  Int.  (Pa.)  140. 


11.  Lederer  v.  Colonial  Inv.  Co.,  130  Iowa 
157,  106  N.  W.  357;  Swift  v.  Calnan,  102 
Iowa  206,  71  N.  W.  233,  63  Am.  St.  Rep.  443, 
37  L.  R.  A.  462;  Jamison  v.  Duncan,  12  La. 
Ann.  785,  holding  that  Civ.  Code,  art.  671, 
giving  the  right  to  the  first  proprietor  of 
lands  in  cities  who  builds  to  take  posses- 
sion of  his  neighbor's  land  for  the  foundation 
of  his  building,  is  in  derogation  of  the  right 
of  property,  and  hence  must  be  strictly  con- 
strued. 

Police  power  generally  see  Constitutional 
Law,  8  Cyc.  803;  Municipal  Cokpokations, 
28  Cyc.  692. 

12.  Agreements  between  adjoining  owners 
see  infra,  II,  B. 

13.  Statutory  provisions  see  infra,  II,  F. 

14.  List  V.  Hornbrook,  2  W.  Va.  340. 

In  absence  of  contract  or  statute. — As 
illustrating  the  statement  in  the  text  see  also 
Trulock  V.  Parse,  83  Ark.  149,  103  S.  W. 
166,  11  L.  R.  A.  N.  S.  924  (holding  that 
where  a  wall  is  entirely  upon  the  lot  of  one 
of  two  adjoining  lot  owners,  the  mere  fact 
that  the  footing  or  foundation  thereof  ex- 
tends about  six  inches  on  to  the  lot  of  the 
other,  such  extension  being  underneath  the 
surface  of  the  ground,  and  not  interfering 
with  the  use  of  his  property  by  the  other 
owner  in  erecting  a  wall  on  the  edge  of  his 
lot,  does  not  entitle  him  to  use  the  wall 
above  the  surface  of  the  ground  as  a  party- 
wall)  ;  Simonds  v.  Shields,  72  Conn.  141,  44 
Atl.  29  (holding  that  the  wall  of  a  building 
wholly  upon  the  land  of  one  of  such  owners 
does  not,  from  the  mere  fact  that  it  is  built 
up  to  the  divisional  line,  become  a  party- 
wall,  to  the  extent  that  the  other  may  build 
his  timbers  into  it,  or  rest  them  upon  it)  ; 
Cartwright  V.  Adair,  27  Ind.  App.  293,  61 
N.  E.  240  (holding  that  an  easement  in  a 
party-wall  must  be  based  either  upon  a  con- 
tract, express  or  implied,  or  upon  prescrip- 
tion, in  the  absence  of  statute)  ;  Oldstein  v. 
Firemen's  Bldg.  Assoc.,  44  La.  Ann.  492,  10 
So.  928  (holding  that  merely  building  a  wall 
by  one  of  two  adjacent  owners,  and  placing 
the  same  in  equal  proportions  on  each  lot, 
does  not  make  it  a  party-wall,  in  the  absence 
of  agreement  to  that  effect)  ;  Pile  v.  Pedrick, 
167  Pa.  St.  296,  31  Atl.  646,  647,  46  Am.  St. 
Rep.  677  (holding  that  where  one,  intending 
to  construct  a  wall  for  his  building  within 
the  line  of  his  own  lot,  by  mistake  extends 
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B.  Agreements  of  Adjoining"  Owners'''  —  l.  In  General.  A  division  wall, 
built  entirely  on  tlie  land  of  one  person,  or  partly  on  the  land  of  two  adjoining 
owners,  may  by  agreement,  actual  or  presumed,  become  a  party- wall. 

2.  Breach  or  Revocation  of  Agreement.  An  agreement  for  the  construction  of 
a  party-wall,  one-half  tlie  expense  of  the  building  of  wliich  is  to  be  paid  by  each 
of  the  adjoining  owners,  may  be  revoked  by  either  of  the  parties  prior  to  a 
part  performance  of  the  agreement."    The  rule,  however,  is  otherwise  where  the 


the  foundation  therefor  on  to  an  adjoining 
lot,  the  wall  does  not  thereby  become  a  party- 
wall  ) . 

Nature  of  foundation  as  a  test  see  supra, 
note  6. 

The  sources  of  a  party-wall  are  three: 

"An  express  or  implied  contract  between  the 
parties,  prescription,  which  is  a  particular 
form  of  the  implied  contract,  a  statute  or 
municipal  by-law."  Bishop  Non-Contr.  L. 
art.  915  [quoted  in  Dunscomb  v.  Randolph, 
107  Tenn.  89,  98,  64  S.  W.  21,  89  Am.  St. 
Rep.  915]. 

Right  by  prescription  see  infra,  II,  D. 

Use  or  acquiescence  in  use  see  infra,  II,  C. 

15.  Statute  of  frauds:  Affecting  contract 
relating  to  party-wall  see  Feauds,  Statute 
OF,  20  Cyc.  233.  Part  performance  of  party- 
wall  agreement  affecting  operation  of  see 
Frauds,  Statute  of,  20  Cyc.  295.  Promise 
to  pay  for  use  of  party-wall  affecting  opera- 
tion of  see  Frauds,  Statute  of,  20  Cyc.  295. 

16.  Alabama. —  Lagomarsino  v.  Crowe,  134 
Ala.  377,  32  So.  661. 

Arkansas. —  See  Trulock  v.  Parse,  83  Ark. 
149,  103  S.  W.  166,  1  L.  R.  A.  N.  S.  924. 

California. —  Escondido  Bank  v.  Thomas, 
(1895)  41  Pac.  462;  Guttenberger  v.  Woods, 
51  Cal.  523. 

Indiana. —  See  Cartwright  v.  Adair,  27  Ind. 
App.  293,  61  N.  E.  240. 

loioa. —  Knapp  v.  Sioux  City,  etc.,  R.  Co., 
65  Iowa  91,  21  N.  W.  198,  54  Am.  Rep.  1. 
See  also  Cornell  v.  Bickley,  85  Iowa  219,  52 
N.  W.  192. 

Kansas. —  Zeininger  v.  Schnitzler,  48  Kan. 
63,  28  Pac.  1007. 

Maryland. —  Dorsey  v.  Habersack,  84  Md. 
117,  3.5  Atl.  90;  Berry  v.  Edlavitch,  84  Md. 
95,  35  Atl.  170,  33  L.  R.  A.  294.  See  also 
Brown  v.  Werner,  40  Md.  15. 

Massachtisetts. —  Qninn  v.  Morse,  130  Mass. 
317.  Compare  Fleming  v.  Colien,  180  Mass. 
323,  71  N.  E.  503,  104  Am.  St.  Rep.  572. 

Neio  York. —  Negus  v.  Becker,  72  Ilun  470, 
25  N.  Y.  Snppl.  640;  Cutting  v.  Stokes,  72 
Hun  370,  25  N.  Y.  Suppl.  305  [affirmed  in 
148  N.  Y.  730,  42  N.  E.  722];  Webster  v. 
Stevens,  5  Dnor  553. 

Ohio. —  Duhnie  v.  Jones,  8  Ohio  Doc.  (Re- 
print) 757,  9  Cine.  L.  Bui.  293. 

Hovlh  Dnkola. —  Scottish-American  Mortg. 
Co.  V.  RuHHfll,  (1905)   104  N.  W.  607. 

Texan. —  Everly  r.  Driskill,  24  Tex.  Civ. 
App.  413,  58  S.  'W.  1040. 

Seo  38  C<'nt.  Dig.  tit.  "  Pai  ly  Walls,"  §  (i. 

A  parol  agreement  rreniiiig  a  party-wall 
iH  Vdliil  iiiil<'HH  revoked  l)('f()ro  llie  wall  in 
biiiU.  or  iiHed.  Uice  i;  Roberts,  24  Wis.  -lOl, 
1  Am.  lici).  195. 

[11.  B,  1] 


A  wall  built  entirely  on  one  man's  land 

may,  by  grant,  acquire  the  cliaracteristics  of 
a  party-wall.  Henry  v.  Koch,  80  Ky.  391, 
44  Am.  Rep.  484 ;  Fettretch  v.  Leamy,  9 
Bosw.  (N.  Y.)  510;  Nash  v.  Kemp,  49  How. 
Pr.  (N.  Y.)  522  [affirmed  in  12  Hun  592]; 
Brondage  v.  Warner,  2  Hill  (N.  Y.)  145. 

Easement  only  granted. —  The  provision  in 
a  contract  between  owners  of  adjoining  lots, 
authorizing  either  to  build  a  party-wall  on 
the  line,  the  other  one  using  it  to  pay  half 
the  costs,  and  providing  that  "  the  said 
parties  hereby  convey  to  each  other  .  .  . 
such  interest  in  the  land  covered,  or  to  be 
covered  by  said  party  wall  as  may  be  neces- 
sary to  carry  out  the  terms  of  this  agree- 
ment," does  not  convey  a  fee  simple,  but 
merely  grants  an  easement.  Scottish-Ameri- 
can Mortg.  Co.  V.  Russell,  (S.  D.  1905)  104 
N.  W.  607. 

A  release  does  not  necessarily  constitute  or 
embody  a  party-wall  agreement.  Fleming  v. 
Cohen,  186  Mass.  323,  71  N.  E.  563,  104  Am. 
St.  Rep.  572. 

Destruction  of  stairway. —  The  right  to 
erect  a  party-wall,  to  the  destruction  of  a 
stairway  on  adjoining  land,  does  not  arise 
from  an  agreement  allowing  the  erection  of 
a  cellar  wall  partly  on  each  adjoining  lot. 
Cornell  v.  Bickley, '85  Iowa  219,  52  N.  W. 
192. 

Rights  of  parties,  how  determined. —  When 

a  party-wall  is  created  by  contract,  "the 
contracting  terms,  as  judicially  interpreted, 
determine  the  rights  of  the  parties."  IBishop 
Non-Contr.  L.  art.  916  [quoted  in  Dunscomb 
V.  Randolph,  107  Tenn.  89,  98,  64  S.  W.  21, 
89  Am.  St.  Rep.  915]. 

17.  Rice  V.  Roberts,  24  Wis.  461,  1  Am. 
Rep.  195,  where  plaintiff  and  defendant, 
being  adjoining  owners,  agreed  that  plain- 
tiff should  erect  a  party-wall  on  both  sides 
of  the  line  between  them,  defendant  to  pay 
one  half  the  expense,  and  it  was  held  that 
the  sale  of  his  lot  by  defendant,  with  notice 
to  plaintiff,  before  the  wall  was  commenced, 
operated  as  a  revocation  of  the  license,  re- 
leasing defendant  from  all  liability  for  the 
subsequent  erection  of  the  wall. 

Effect  of  statute  of  frauds  see  Frauds, 
Statute  of,  20  Cyc.  233,  295. 

Withdrawal  of  option. — A  ])arty-wall  agree- 
ment without  consideraticm,  by  one  who  has 
erected  a  wall  upon  his  own  property,  to 
jiermit  his  neighbor  to  construct  an  upward 
exIiMiMion  or  to  make  use  of  one  const  viicled 
by  the  owner  of  tlie  wall  is,  until  acliMl  upon, 
a  in(>re  option  which  may  be  withdrawn  at 
any  time.  Trulock  v.  Parse,  8:i  .\rk.  II!), 
loit  S.  VV.  11  L.  R.  A.  N.  S.  921. 
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agreement  for  the  construction  of  a  party-wall  lias  been  executed  by  one  of  tlie 
parties.^** 

C.  Use  or  Acquiescence  in  Use.  The  use  of  a  division  wall  by  an  adjoining 
owner,  or  his  acquiescence  in  the  erection  or  use  tliereof  by  the  other  adjoining 
owner,  may  estop  liim  from  denying  that  such  wall  is  a  party-wall.'^ 

D.  Prescription.  A  right  to  a  party-wall  may  arise  by  prescription,  and 
where  a  wall  between  adjoining  houses  has  for  a  prescriptive  jieriod,  usually 
twenty  years,  been  used  as  a  party-wall  by  their  respective  owners,  such  wall 
becomes  a  party-wall,  within  the  legal  meaning  of  the  term,  at  least  to  the  extent 
of  the  user,  made  thereof.^" 


18.  Rawson  v.  Bell,  46  Ga.  19 ;  Knappen- 
berger  v.  Fairchild,  210  Pa.  St.  173,  59  Atl. 
980. 

For  example,  plaintiff  and  defendant  hav- 
ing by  their  contract  treated  a  wall  as  a 
party-wall  and  agreed  upon  a  sum,  subject 
to  be  enlarged  or  diminished  by  measure- 
ment of  the  wall,  to  be  paid  by  defendant  for 
its  use,  and  this  sum  having  been  paid  and 
defendant  having  begun  the  erection  of  a 
building,  plaintiff  is  not  entitled  to  return 
the  money  and  enjoin  defendant's  use  of  the 
wall,  on  the  ground  that  it  is  not  in  fact  a 
partv-wall.  Lukens  v.  Lasher,  202  Pa.  St. 
327,' 51  Atl.  887. 

Mutuality. —  Mere  failure  of  one  of  the 
parties  to  sign  a  party-wall  agreement  does 
not  make  it  invalid,  if  otherwise  valid,  where 
it  obligates  him  to  do  nothing  but  to  allow 
the  other  party  to  use  an  upward  extension 
in  case  he  chooses  so  to  build.  Trulock  v. 
Parse,  83  Ark.  149,  103  S.  W.  166,  11 
L.  R.  A.  N.  S.  924. 

License  to  erect  party-wall. —  Where  the 
owner  of  a  lot  has  granted  a  license  to  his 
adjoining  owner  to  erect  a  portion  of  a  party- 
wall  on  his  land,  he  cannot  revoke  such  li- 
cense after  it  has  become  an  executed  license. 
Wickersham  v.  Orr,  9  Iowa  253,  74  Am.  Dec. 
348. 

19.  Califoriiia. —  Escondido  Bank  V. 
Thomas,  (1895)  41  Pac.  462. 

Iowa. —  Zugenbuhler  v.  Gilliam,  3  Iowa 
391. 

Kansas. —  Zeininger  v.  Schnitzler,  48  Kan. 
63,  28  Pac.  1007,  48  Kan.  66,  29  Pac.  694. 

New  York.—-  Brooks  v.  Curtis,  50  N.  Y. 
639,  10  Am.  Rep.  545  [affirming  4  Lans.  283, 
where  defendant,  having  obtained  by  user  the 
right  to  the  half  of  a  wall  which  adjoined  his 
and  plaintiff's  premises,  as  a  party-wall,  built 
up  the  whole  wall  and  erected  additional 
stories  to  his  house,  with  the  knowledge  and 
without  objection  of  plaintiff,  and  it  was 
held  that  the  latter  was  estopped  from  dis- 
puting the  former's  right  to  use  and  main- 
tain the  additional  wall]. 

Pennsylvania. —  Lukens  v.  Lasher,  202  Pa. 
St.  327,  51  Atl.  887,  holding  that  plaintiffs 
and  defendant  having  by  their  contract 
treated  a  wall  as  a  party-wall,  and  agreed 
on  a  sum,  subject  to  be  enlarged  or  dimin- 
ished by  measurement  of  the  wall,  to  be  paid 
by  defendant  for  its  use,  and  this  sum  hav- 
ing been  paid,  and  defendant  having  begun 
erection  of  the  wall,  plaintiffs  are  not  en- 
titled to  return  the  money  and  to  enjoin  de- 


fendant's use  of  the  wall,  on  the  ground 
that  it  is  not  in  fact  a  party-wall. 

Texas. —  Mahoney  v.  Lapowski,  3  Tex.  App. 
Civ.  Cas.  §  307,  holding  that  where  an  owner 
of  land  burdened  with  the  easement  of  a 
party-wall  elects  to  use  the  wall  and  pay 
half  its  value,  he  thereby  becomes  owner, 
not  only  of  the  one  half  standing  on  his 
own  line,  but  of  an  easement  in  the  other 
half. 

England.—  See  Cubitt  v.  Porter,  8  B.  &  C. 
257,  6  L.  J.  K.  B.  0.  S.  306,  2  M.  &  R.  207, 
15  E.  C.  L.  133. 

See  38  Cent.  Dig.  tit.  "  Party  Walls,"  §  8. 

20.  Delaicare. —  O'Daniel  v.  Bakers'  Union, 
4  Houst.  488. 

Illinois. —  Koenig  v.  Haddix,  21  111.  App. 
53. 

Indiana. —  See  Cartwright  v.  Adair,  27  Ind. 
App.  293,  61  N.  E.  240. 

Louisiana. —  Kelly  v.  Taylor,  43  La.  Ann. 
1157,  10  So.  255. 

Maryland. —  Barry  v.  Edlavitch,  84  Md.  95, 

35  Atl.  170,  33  L.  R.  A.  294;  Brown  v. 
Werner,  40  Md.  15,  holding  that,  although 
a  division  wall  between  two  houses  may  have 
been  built  exclusively  upon  the  land  of  one 
party,  if  it  has  been  enjoyed  in  common  by 
the  owners  of  both  houses  for  a  period  of 
twenty  years,  the  law  will  presume,  in  the 
absence  of  evidence,  that  such  use  and  en- 
joyment was  permissive,  and  that  the  wall 
is  a  party-wall.  Dowling  v.  Hennings,  20 
Md.  179,  83  Am.  Dec.  545. 

Massachusetts. —  Fleming  v.  Cohen,  186 
Mass.  323,  71  N.  E.  563,  104  Am.  St.  Rep. 
572  (holding  that  after  the  prescriptive 
period  has  ripened,  a  division  wall  between 
buildings  may  take  on  the  character  of  a 
party-wall,  and  be  treated  as  such,  although 
the  right  thus  acquired  is  limited  to  the 
exact  use  of  it  by  the  adjoining  owner,  who 
claims  the  easement)  ;  McLaughlin  v.  Cec- 
coni,  141  Mass.  252,  5  N.  E.  201. 

Neio  York. —  Schile  v.  Brokhalius,  80  N.  Y. 
614;  Browning  v.  Goldenberg,  71  N.  Y.  App. 
Div.  616,  76  N.  Y.  Suppl.  1010  [affirming 

36  Misc.  438,  73  N.  Y.  Suppl.  759]  ;  Pear- 
sall  V.  Westcott,  30  N.  Y.  App.  Div.  99,  51 
N.  Y.  Suppl.  663;  Webster  v.  Stevens,  5 
Duer  553;  ISno  v.  Del  Vecchio,  4  Duer  53. 

Pennsylvania. —  McVey  v.  Durkin,  136  Pa. 
St.  418,  20  Atl.  541  (holding  that  where 
a  wall  between  adjoining  houses  has  for 
more  than  twenty-one  years  been  used  by 
their  respective  owners,  it  will  be  regarded 
as  a  party-wall,  whether  equally  on  tlie  land 
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E.  Sale  OP  Conveyance  by  Owner  of  Adjoining  Lots.  The  eeverance  of 
the  ownership  of  two  houses  liavirig  a  party-wall,  of  each  of  which  the  wall  forms 
a  part,  will  put  upon  each  house  the  burden  and  privilege  of  a  party-wall,^'  in  the 
absence  of  language  in  the  instrument  of  conveyance  clearly  indicating  that  the 
whole  of  such  wall  was  to  pass  with  the  lot  conveyed,  or  to  be  reserved  with  the 
other,  as  the  case  may  be.'^^ 


of  each  or  not)  ;  Western.  Nat.  Bank's  Ap- 
pe;J,  102  Pa.  St.  171;  Mayer's  Appeal,  7.3 
Pa.  St.  164. 

West  Virginia. —  List  f.  Hornbrook,  2  W. 
Va.  340. 

England. —  See  Cubitt  v.  Porter,  8  B.  & 
C.  257,  6  L.  J.  K.  B.  0.  S.  306,  2  M.  &  R. 
267,  15  E.  C.  L.  133 

See  38  Cent.  Dig.  tit.  "  Party  Walls,"  §  9. 

Secret  user. — A  preliminary  injunction  to 
restrain  the  taking  down  of  an  alleged  party- 
wall  will  not  be  sustained,  where  it  appears 
that  the  wall  was  entirely  on  the  land  of 
defendant,  and  where^  there  being  no  express 
grant,  tlie  easement  or  right  of  plaintiff  to 
have  the  wall  maintained  as  a  party-wall 
must  depend  solely  upon  prescription  based 
upon  a  user  invisible  to  and  unknown  by  the 
owner  who  was  a  successor  in  the  title  after 
the  alleged  imposition  of  the  easement.  Har- 
rison V.  Union  Nat.  Bank,  13  Pa.  Super.  Ct. 
274  [affirming  22  Pa.  Co.  Ct.  562]. 

21.  District  of  Columbia. —  Goldschmid  v. 
Starring,  5  Mackey  582.  See  also  Priest  v. 
Talbott,  16  App.  Cas.  422. 

Illinois. —  Ingals  v.  Plamondon,  75  111.  118. 

Kentucki/. —  Henry  v.  Koch,  80  Ky.  391, 
44  Am.  Rep.  484. 

Louisiana. —  See  Ribet  v.  Howard,  109  La. 
113,  33  So.  103. 

Massachusetts. — Allen  v.  Evans,  161  Mass. 
485,  37  N.  E.  571;  Carlton  v.  Blake,  152 
Mass.  176,  25  N.  E.  83,  23  Am.  St.  Rep.  818. 

New  York. — Rogers  v.  Sinsheimer,  50  N.  Y. 
646;  Brooks  v.  Curtis,  50  N.  Y.  639,  10  Am. 
Rep.  545  [affirming  4  Lans.  283]  ;  Partridge 
V.  Gilbert,  15  N.  Y.  601,  69  Am.  Dec.  632; 
Heartt  V.  Kruger,  56  N.  Y.  Super.  Ct.  382, 
5  N.  Y.  Suppl.  192  [affirmed  in  121  N.  Y. 
386,  24  N.  E.  841,  18  Am.  St.  Rep.  820,  9 
L.  R.  A.  135] ;  Eno  v.  Del  Vecchio,  6  Duer 
17 ;  Webster  v.  Stevens,  5  Duer  553. 

Pennsylvania. —  Norris  v.  Adams,  2  Miles 
337 ;  Oat  v.  Middleton,  2  Miles  247 ;  Giess  v. 
Schadt,  14  Pa.  Co.  Ct.  177;  Einley  v.  Stueb- 
ing,  38  Leg.  Int.  386;  Doyle  v.  Ritter  6 
Phila.  577.  But  see  Harrison  Union  Nat. 
Bank,  13  Pa.  Super.  Ct.  274  [a/fmning  22 
Pa.  Co.  Ct.  562]. 

Wisconsin. —  Duncan  v.  Rodeckor,  90  Wis. 
1,  (i2  N.  \V.  533. 

J'hifjlnnd.—  nuB!iiA\  v.  Watts,  25  CIi.  D.  559, 
50  L.  T.  I!('p.  N.  S.  673,  32  Wkly.  Rep.  626. 

(Uniada. —  Duperrault  V.  Roy,  28  Quebec 
Super.  CL  519. 

See  3H  Cent.  Dig.  tit.  "  Party  Wallw,"  S  10. 

Priority  of  titles. —  Where  several  houses 
so  l)uiH,  aH  to  require  nnitual  Hupi)ort  aro 
alii'iialcd  by  tlie  coninion  owner  at  did'crciit 
tiiricH,  tlio  RrantccH  will  enjoy  tlio  right  to 
irniliinl  Hupport  without  regard  to  tlie  (juch- 
tion  of  till'  priority  of  tlieir  titlcH.  ISartlcy 

fll.  E| 


V.  Spaulding,  21  D.  C.  47;  Richards  v.  Rose, 
7  C.  L.  R.  311,  9  Exch.  218,  17  Jur.  1036, 
23  L.  J.  Exch.  3. 

Easement  only,  not  any  part  of  the  land 
passes  to  grantee.  Duncan  v.  Rodecker,  90 
Vvis.  1,  62  N.  W.  533. 

Amicable  partition  between  grantees. — 
Wliere  an  owner  having  built  two  houses 
upon  his  land,  witli  a  cojnmon  wall  between 
them,  and  having  conveyed  the  houses  to  per- 
sons by  one  deed  as  tenants  in  common,  they 
by  amicable  partition  divide  the  property, 
making  the  middle  of  the  common  wall  their 
division  line,  such  wall  becomes  a  party-wall. 
Duhme  v.  Jones,  8  Ohio  Dec.  (Reprint)  757, 
9  Cine.  L.  Bui.  293. 

22.  Illinois. —  Price  v.  McConnell,  27  III. 
255. 

Iowa. —  Lederer  v.  Colonial  Inv.  Co.,  130 
Iowa  157,  100  N.  W.  357. 

Kentucky. — Smith  v.  Martin^  4  Ky.  L.  Rep. 
442. 

Massachusetts. —  Fleming  v.  Cohen,  186 
Mass.  323,  71  N.  E.  563,  104  Am.  St.  Rep. 
572. 

A'ew  York. —  Sloat  v.  McDougal,  9  N.  Y. 
Suppl.  631. 

See  also  cases  cited  supra,  note  21. 

Particular  agreements. —  Where  the  owner 
of  land,  upon  one  portion  of  which  is  a  frame 
house,  conveys  the  other  portion  by  a  deed 
wherein  the  dividing  line  between  the  por- 
tion retained  and  that  conveyed  is  described 
as  "  northwestwardly  with  the  front  line  of 
the  frame  house,"  etc.,  and  in  the  same  deed 
it  is  provided  that  "  nothing  shall  be  put  up 
which  will  obstruct  the  light  from  the  front 
of  the  frame  house,"  the  front  wall  of  the 
house  in  question  is  not  a  party-wall  but 
remains  wholly  on  the  parcel  of  land  retained 
by  the  grantor.  Schafer  v.  Baker,  16  App. 
Cas.  (D.  C.)  213.  Where  two  houses  were 
built  by  the  same  person  at  different  times, 
and  the  wall  of  the  house  first  built  was  used 
to  support  the  house  afterward  built,  the 
allotment  of  the  house  first  built  and  the 
ground  on  which  it  stood  to  one  of  the  heirs 
of  the  original  owner  passed  the  title  to  the 
entire  wall,  giving  to  the  heir  to  whom  the 
other  house  was  allotted  only  a  right  to  the 
use  of  the  wall  as  a  supjiort  f(U'  his  house; 
and  that  the  fact  that  the  second  house  was 
built  a  story  higher  than  the  first,  and  that 
the  up])er  story  was  nuide  to  rest  on  and 
extend  over  the  wall  of  the  first  house,  did 
not  chaugo  the  localion  of  the  original  di- 
vision lino  or  allecL  the  tille  of  the  wall 
originally  constnu'ted.  Sniilli  Martin,  4 
Ky.  L.  Rep.  412.  WIum'o  the  v('n(h)r  of  a 
lot,  carved  out  of  a  largiu'  lot  owned  by  him, 
conveyed  by  metes  and  bounds  in  such  a  way 
as  to  includo  a  strip  fourteen  inches  wide 
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F.  Statutory  Provisions.  Some  statutes  expressly  authorize  every  owner  of 
laud  adjoining  a  wall  to  make  it  a  party-wall,  by  reimbursing  the  owner  of  the 
wall  one  lialf  of  its  value,  and  one  half  of  the  value  of  the  soil  upon  which  the 
wall  is  built,  where  the  foundation  of  the  wall  is  laid  entirely  upon  the  estate  of 
the  builder  thereof.^^  In  some  jurisdictions,  by  express  provision  of  statute,  every 
separating  wall  between  buildings  is,  as  high  as  the  upper  jjart  of  the  hrst  story, 
presumed  to  be  a  wall  in  common,  in  the  absence  of  proof  to  the  contrary.^* 

III.  TERMINATION  OF  RIGHT. 

A.  Duration  of  Easement.  The  general  rule  is,  that  where  the  right  to  use 
a  party-wall  is  perfected,  it  is  not  lost  by  any  number  of  years'  omission  to  use 
it.~^  Where  the  occupants  of  adjoining  lots,  who  erect  a  party-wall  for  mutual 
support,  are  merely  tenants  for  a  term  of  years,  the  easement  continues  only 
during  the  term  common  to  both,  and  does  not  constitute  a  charge  upon  the 
reversion,  either  against  the  reversioners  or  their  grantees.^'' 

B.  Destruction  or  Decay  of  Wall.  The  easement  of  support  by  means  of 
the  common  party-wall,  which  belongs  to  adjoining  buildings,  ceases  with  the 
state  of  things  which  created  it,  when  the  wall  is  accidentally  destroyed,  or  is  so 
much  decayed  as  to  require  rebuilding  from  the  foundation.^' 


occupied  by  the  foundation  of  his  house  on 
the  portion  of  the  lot  retained,  witliout  any 
express  reservation  of  an  easement  for  the 
support  of  such  wall,  and  it  was  held  that 
no  such  easement  could  be  subsequently  as- 
serted by  the  purchaser  against  the  grantee 
of  the  remaining  portion  of  the  lot.  Sloat  v. 
McDougal,  9  N.  Y.  Suppl.  631.  The  owner 
of  two  lots  executed  deeds  for  the  same  to 
two  separate  parties.  One  deed  provided 
that,  if  the  building  erected  on  the  lot  was 
over  twenty-five  feet  in  width  and  extended 
over  the  line  of  the  other  lot,  the  wall  so  ex- 
tending over  such  line  should  be  held  a  party- 
wall,  so  that  the  grantee  in  the  deed  should 
not  be  compelled  to  take  it  down  "  past  his 
own  pleasure."  The  deed  to  the  second  lot 
provided  that,  if  the  building  erected  on  the 
adjoining  lot  should  extend  over  the  line  of 
the  lot  and  on  to  the  lot  conveyed  by  the 
second  deed,  the  wall  should  be  held  to  be  a 
party-wall  between  the  lot  conveyed  by  such 
second  deed  and  the  adjoining  landowner,  so 
that  such  landowner  should  not  be  compelled 
to  take  down  said  wall  "  past  his  own 
pleasure."  It  was  held  not  to  constitute  an 
agreement  between  the  respective  vendees  and 
their  successors  in  title  that  the  wall  then 
existing  should  remain  a  party-wall,  not  to 
be  taken  down  except  at  the  pleasure  of  the 
grantee  of  the  first  lot  or  those  claiming  un- 
der him.  Heron  v.  Houston,  217  Pa.  St.  4, 
60  Atl.  109.  The  vendor  of  a  building  of 
which  the  wall  is  in  the  condition  of  a  party- 
wall  may  reserve  the  right  of  the  party-wall 
himself.  This  right  to  a  common  wall  ap- 
plies to  the  eventual  rights  of  the  vendor 
or  his  representatives  in  either  of  two  al- 
ternatives ;  that  is,  to  make  the  wall  com- 
mon without  payment  of  the  compensation 
provided  by  art.  518  C.  C,  should  he  acquire 
the  adjoining  premises,  or  to  recover  such 
compensation  from  the  owner  of  such  adjoin- 
ing premises  making  it  a  party-wall.  Duper- 
rault  1-.  Roy,  28  Quebec  Super.  Ct.  519. 


23.  Bryant  v.  Sholars,  104  La.  786,  29  So. 
350,  holding,  however,  that  the  statute  ap- 
plies only  to  walls  properly  so  called,  and 
hence  does  not  apply  to  the  side  of  a  wooden 
building. 

Contribution  to  cost  of  erection  generally 

see  infra,  IV,  D,  1. 

24.  liowell  V.  Goss,  128  Iowa  569,  105 
N.  W.  61;  Bellenot  v.  Laube,  104  Va.  842, 
52  S.  E.  698. 

25.  Beaver  v.  Nutter,  32  Leg.  Int.  (Pa.) 
179  (holding  that  where  the  owner  erected 
a  wall  partly  on  his  own  lot  and  partly  on 
the  lot  adjoining,  and  he  then  purchased  the 
adjoining  lot,  and  sold  the  first  lot  to  de- 
fendant, defendant's  property  was  burdened 
with  an  easement  for  the  support  of  the 
party-wall,  the  owner's  unity  of  title  sus- 
pending, but  not  extinguishing,  the  ease- 
ment) ;  Roudet  v.  Bedell,  1  Phila.  (Pa.) 
366.  See  also  Ribet  v.  Howard,  109  La.  113, 
33  So.  103,  holding  that  where  a  wall  of  a 
brick  house  rests  partly  on  two  city  lots,  as 
walls  in  common  are  usually  constructed,  but 
there  is  no  evidence  as  to  when  or  by  whom 
the  house  was  built,  or  by  whom  the  wall 
was  paid  for,  it  will  not  be  assimied  that  the 
owner  of  the  lot  adjoining  that  on  which 
the  house  stands  has  forfeited  his  right  to 
make  such  a  wall  in  common,  or  that  the 
same  is  barred  by  prescription. 

Agreement  as  "to  length  of  use. —  Tlie  pro- 
vision in  a  party-wall  agreement  that  the 
rights  of  the  parties  shall  continue  "  so  long 
as  the  wall  shall  stand "  does  not  mean  so 
long  as  any  portion  of  the  wall  itself  shall 
remain,  but  so  long  as  the  wall  shall  remain 
fit  for  use  as  a  party-wall,  and  therefore  it 
does  not  violate  a  provision  in  the  agreement 
that  "  no  perpetual  right  or  easement  shall 
be  thereby  acquired."  Odd  Fellows'  Hall  v. 
Hegele,  24  Oreg.  16,  32  Pac.  679. 

26.  Webster  v.  Stevens,  5  Duer  (N.  Y.) 
553. 

27.  Bonney  v.  Greenwood,  96  Me.  335,  52 
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IV.  RIGHTS,  DUTIES,  AND  LIABILITIES  OF  ADJOINING  OWNERS. 
A.  With  Respect  to  Building- and  Construction  —  1.  In  General.    In  the 

absence  of  agreement,  or  statutory  provision  imposing  such  duty,  there  is  no  legal 
obligation  upon  the  owners  of  adjoining  lots  in  a  city  to  unite  in  building  a  party- 
wall  on  the  dividing  line  of  such  lots.^ 

2.  Manner  of  Construction  —  a.  In  General.  While  it  is  the  duty  of  one 
erecting  a  party-wall  to  make  it  of  sufKcient  strength  to  support  another  i>uilding 
similar  to  the  one  of  which  it  forms  a  part,^^  yet  he  is  not  bound  to  make  it  strong 
enough  to  support  any  kind  of  a  building  which  may  be  erected  by  the  adjoining 
proprietor.^" 

b.  Statutory  and  Municipal  Provisions.  Statutes  and  ordinances  enacted 
in  pursuance  thereof  may,  and  usually  do,  prescribe  the  character  of  the  wall,  the 
material  to  be  used  in  its  construction,^^  and  the  minimum  and  maximum 
dimensions  thereof. 


Atl.  780  (holding  that  the  right  to  use  a 
party-wall  which  does  not  involve  any  in- 
terest in  the  soil  apart  from  the  building 
is  extinguished  by  the  destruction  of  the 
building)  ;  Hoffman  t.  Kuhn,  57  Miss.  746, 
34  Am.  Eep.  491;  Heartt  k.  Kruger,  121  N.  Y. 
386,  24  N.  E.  841,  18  Am.  St.  Rep.  829,  9 
L.  R.  A.  135  [affirming  50  N.  Y.  Super.  Ct. 
382,  5  N.  Y.  Suppl.  192]  ;  Partridge  v.  Gil- 
bert, 15  N.  Y.  601,  69  Am.  Dee.  632  [af- 
firming 3  Duer  184] ;  Odd  Fellows'  Hall  v. 
Hegele,  24  Oreg.  10,  32  Pac.  079.  See  also 
Sherred  v.  Cisco,  4  Sandf.  (N.  Y.)  480  [dis- 
tinguishing Campbell  v.  Mesier,  4  Johns.  Ch. 
(N.  Y.)  334,  8  Am.  Dec.  570,  6  Johns.  Ch. 
21].    See  infra,  IV,  B,  1,  c. 

However,  there  is '  authority  for  the  doe- 
trine  that  an  easement  in  a  party-wall  be- 
tween adjoining  buildings,  although  sus- 
pended by  the  destruction  of  the  buildings 
by  accidental  cause,  is  revived  by  tlie  recon- 
struction of  the  buildings,  including  the 
party-wall,  as  they  originally  existed.  Doug- 
lass V.  Coonley,  156  N.  Y.  521,  51  N.  E.  283, 
66  Am.  St.  Rep.  580  [reversing  84  Hun  158, 
32  N.  Y.  Suppl.  444],  in  which  case  both 
parties  united  in  the  reconstruction  of  the 
buildings  and  party-wall. 

Abandonment. —  Where  one  owning  an 
easement  in  a  wall  which  forms  a  side  of  his 
building,  after  the  destruction  of  the  wall 
and  building,  erects  a  new  building  on  a  dif- 
ferent foundation,  he  thereby  abandons  and 
extinguislies  the  easement.  Duncan  v.  Eo- 
deeker,  90  Wis.  1,  02  N.  W.  533. 

Partial  destruction. —  If  a  party-wall  is 
built  pailly  on  the  land  of  an  adjoining 
ownor,  its  partial  destruction  and  w(':ik<'ning 
by  fire  do  not  diyfcst  tlio  bviihhn'  of  liis  in- 
terest in  the  land  of  such  adjoining  owner 
so  iis  to  render  the  latter  tlie  sole  owner  of 
tliat  j)art  of  the  wall  Btanding  on  his  land, 
;in(l  iiiak<'  liini  IiM.l)1e  for  ifs  (liingcroiin  con- 
dilion.  lici.llcr  v.  King,  209  111.  302,  70 
N.       7(i:!,  101  Am.  St.  Hej).  2'1(!. 

28.  Sherred  r.  Cisco,  4  Siuidf.  (N.  Y.) 
480;  KiclmrilH  r.  ItoHc,  2  C.  L.  R.  311,  !) 
Kxcli.  218,  23  \j.  J.  Kxcli.  3,  17  Jnr.  1(136; 
I-cwIk  ?;.  AIllHon,  30  Cnii.  Siip.  Ct.  173;  lier- 
Tiiird  r,.  1'iui//',  10  Qiichee  Siipc^r.  f!t.  '100 
[affirming  H  (^iKdiiH;  Super.  Ct.  110|.  Simi 
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Crocker  v.  Blanc,  2  La.  531,  holding  that 
walls  on  property  which  still  leave  a  space 
between  it  and  that  adjacent  do  not  surround 
the  premises  and  cannot  prevent  the  erection 
of  a  division  wall  on  both  under  Civ.  Code, 
art.  671. 

29.  Cutler  f.  Williams,  3  Allen  (Mass.) 
190.  See  also  Burton  v.  Moffitt,  3  Oreg.  29; 
Milne's  Appeal,  81  Pa.  St.  54. 

30.  Gilbert  v.  W'oodruff,  40  Iowa  320. 

31.  Heine  v.  Merrick,  41  La.  Ann.  194,  5 
So.  760,  0  So.  637  (holding  that  the  re- 
quirement of  Civ.  Code,  art.  675,  that  the 
wall  in  common  should  be  built  in  stone  or 
brick,  applies  only  to  the  wall  and  its  founda- 
tion proper,  and  does  not  forbid  the  use  of 
heavy  timbers  to  make  a  firm  and  smooth 
basis  on  which  to  build  the  brick  foundation, 
any  more  than  it  would  apply  to  wooden  piles 
driven  for  the  same  purpose)  ;  Duncan  v. 
Labouisse,  9  La.  Ann.  49;  Vollmer's  Appeal, 
61  Pa.  St.  118;  Kraft  v.  Stott,  14  Fed.  Cas. 
No.  7,929,  1  Hayw.  &  H.  33  (holding  that 
under  the  building  regulations  of  Washing- 
ton, D.  C,  Oct.  17,  1791,  there  is  no  right 
to  build  a  party-wall  for  a  brick  house  when 
there  is  already  a  frame  building  on  the 
adjoining  lot)  ;  Reg.  V.  Copp,  17  Ont.  738 
(holding  that  Ont.  Rev.  St.  c.  184,  §  490, 
subs.  10,  does  not  apply  to  internal  walls 
separating  buildings  belonging  to  the  same 
owner,  for  to  constitute  jjarty-walls  they 
should  separate  the  adjoining  property  of 
different  owners,  and  therefore  the  municipal 
C(nmcils  have  no  power  to  prescribe  of  what 
material  such  internal  walls  should  be). 

Acquiescence  by  the  owner  of  a  lot  in  the 
construction  of  a  party-wall  estops  him  and 
any  one  claiming  under  him  from  objecting, 
after  its  (■om])lotion,  to  ilio  method  by  which, 
or  the  niiiterials  with  which,  it  was  con- 
structed. Keating  r.  Korfhage,  88  Mo.  524 
[n/firniiiK/  Shnrj)  r.  Cheatham,  88  T\Io.  498,  57 
Am.  l!(>p.  1331. 

32.  Heine  r.  Merrick,  41  La.  Ann.  191,  5 
So.  700,  (!  So.  037  (holding,  however,  that  tlie 
liroviHioM  of  Civ.  (^)de,  iirt.  075,  restricting 
the  right,  of  ouv  co-])ro])ri<'tor  to  rest  a  wmH 
on  nioio  limn  niix"  inches  of  the  lund  of  his 
nciglilior,  ii|iiili<'H  to  the  wnll  itself  nnd  not 
lo  \{h  foutidal  ion  \\  hi('li  in  Nrw  Orlcnns  must 
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3.  Right  to  Use  Adjoining  Land  —  a.  In  General,  In  tlie  absence  of  statutory 
regulations,  each  party  must  build  his  wall  upon  his  own  land,  unless  he  makes  an 
agreement  with  the  adjoining  owner  to  build  one  half  upon  the  land  of  the 
latter.'^  In  many  jurisdictions,  however,  the  statutes  give  the  right  to  the  owner 
of  a  lot  to  build  his  party-wall  partly  on  the  land  of  the  adjoining  owner,  under 
certain  specihed  restrictions.^'* 

b.  Remedy  Fop  Eneroaehment.  Where  a  party-wall  encroaches  on  the  prop- 
erty of  an  adjoining  owner,  but  the  latter  allows  the  building  to  be  completed 
without  complaint,  he  is  guilty  of  laches,  and  an  injunction  will  not  lie  in  his 
favor,  but  he  will  be  left  to  his  remedy  at  law.^^ 

B.  With  Respect  to  Destruction,  Rebuilding",  Additions,  and  Alterations 
—  1.  For  Destruction  and  Rebuilding '^'^ — a.  In  General.  Where  a  party  has 
gained  an  easement  in  a  party-wall,  by  prescription  or  otherwise,^^  the  adjoining 
landowner  has  no  right  to  destroy  or  remove  such  wall,  or  to  so  deal  with  it  as 
to  render  it  insufficient  for  the  support  of  the  former's  building,  or  to  impair  his 
easement  therein,  without  his  consent.^^ 


necessarily  be  wider  than  the  walls)  ;  Traute 
f.  White,  46  N.  J.  Eq.  437,  19  Atl.  196; 
Schmidt  f.  Lewis,  63  N.  J.  Eq.  565,  52  Atl. 
707;  Kirby  v.  Fitzpatrick,  168  Pa.  St.  434, 
32  Atl.  53;  Deringer  v.  Augusta  Hotel  Co., 
155  Pa.  St.  609,  26  Atl.  769;  Morris  v. 
Baklerston,  2  Brewst.  (Pa.)  459  (holding  that 
a  lot  sixteen  feet  and  one-half  inch  wide  is 
not  within  a  provision  of  a  statute  that  "  any 
lot  of  the  width  of  sixteen  feet  or  less  shall 
not  be  encumbered  with  more  than  four  and  a 
half  inches  of  brick  [party]  wall"). 

33.  Whiting  f.  Gaylord,  66  Conn.  337,  34 
Atl.  85,  50  Am.  St.  Rep.  87;  Scott  v.  Baird, 
145  Mich.  116,  108  N.  W.  737;  Harber  v. 
Evans,  101  Mo.  661,  14  S.  W.  750,  20  Am. 
St.  Rep.  646,  10  L.  R.  A.  41. 

34.  Switzer  v.  Davis,  97  Iowa  266,  66 
N.  W.  174  (holding,  however,  that  Code 
(1873),  §  2019,  providing  that  the  owner  of 
a  lot  in  a  city  or  town,  and  being  "  about  to 
build "  thereon  contiguous  to  his  neighbor's 
lot,  may,  if  there  is  no  wall  between  them, 
rest  half  tlie  wall  for  his  btiilding,  if  of  brick 
or  stone,  on  the  neighbor's  lot,  does  not  au- 
thorize tlie  building  and  maintenance  of  a 
stone  wall,  half  on  the  lot  of  a  neighbor,  by 
one  who  simply  "  intends  "  to  build  a  brick 
superstructure  thereon)  ;  Cornell  v.  Bickley, 
85  Iowa  219,  52  N.  W.  192  (holding,  how- 
ever, that  the  Iowa  statute  does  not  author- 
ize the  erection  of  such  a  wall  where  the 
wall,  if  erected,  will  destroy  a  stairway  on 
the  adjoining  land,  since  the  expression  "  wall 
on  the  line  "  refers,  not  merely  to  the  actual 
wall  of  a  building,  but  to  any  part  of  a 
building)  ;  Carrigan  v.  De  ISTeufbourg,  3  La. 
Ann.  440  (holding  that  Civ.  Code,  art.  671, 
which  gives  a  right  to  the  owner  who  first 
builds  to  rest  half  of  his  wall  on  the  land  of 
his  neighbor,  establishes  a  servitude  on  urban 
property,  without  reference  to  title  or  the 
agreement  of  parties)  ;  Larche  v.  Jackson,  9 
Mart.  (La.)  724;  Scott  v.  Baird,  145  Mich. 
116,  108  N.  W.  737;  Schmidt  v.  Lewis,  63 
N.  J.  Eq.  565,  52  Atl.  707  (holding  that 
where  an  ordinance  authorizing  a  party-wall 
to  be  built  partly  on  the  land  of  an  adjoining 
owner  without  his  consent  also  provides  that 


no  person  shall  lay  the  foundation  of  any 
party-wall  without  first  applying  to  the  city 
surveyor  to  set  out  and  regulate  the  construc- 
tion, such  application  must  be  made  before 
the  wall  can  be  built)  ;  Heron  v.  Houston,  217 
Pa.  St.  1,  66  Atl.  108;  Lukens  v.  Lasher,  202 
Pa.  St.  327,  51  Atl.  887;  Monroe  v.  Conroy, 

1  Phila.  (Pa.)  441;  Rodearmel  v.  Hutchinson, 

2  Pearson  (Pa.)  324;  Whitman  v.  Shoe- 
maker, 2  Pearson  (Pa.)  320.  See  also  supra, 
1,  C. 

35.  Browning  v.  Goldanberg,  36  Misc. 
(N.  Y.)  438,  73  N.  Y.  Suppl.  759  (holding 
that  where  a  visible  party-wall  encroaches  on 
the  land  of  an  adjoining  owner,  such  owner's 
failure  to  ascertain  suclv  fact  by  a  survey  will 
not  prevent  the  other  owner  from  obtaining 
an  easement  by  prescription  to  maintain  the 
wall  as  it  stands)  ;  Mayer's  Apneal,  73  Pa. 
St.  164;  Walsh  v.  Luburg,  10  Pa.  Co.  Ct.  641. 
See  also  Sauer  v.  Monroe,  20  Pa.  St.  219. 

Use  of  wall  as  defense  see  infra,  note  73. 
Encroachment  affecting  right  to  compen- 
sation see  infra,  note  70. 
Creation  by  estoppel  see  supra,  II,  C. 

36.  Removal  of  party-wall  as  an  eviction 
see  Landlord  and  Tenant,  24  Cyc.  1060 
note  91. 

Termination  of  easement  by  destruction  or 
decay  of  party-wall  see  supra,  III,  B. 

37.  In  the  absence  of  a  valid  easement, 
however,  either  party  may  remove  the  half 
of  the  wall  on  his  land.  Roberts  v.  White, 
2  Rob.  (N.  Y.)  425;  Fettretch  v.  Leamy,  9 
Bosw.  (N.  Y.)  510;  Eno  v.  Del  Vecchio,  4 
Duer  (N.  Y.)  53;  Sherred  v.  Cisco,  4  Sandf. 
(N.  Y.)  480;  Nash  v.  Kemp,  49  How.  Pr. 
(N.  Y.)  522;  Bradbee  v.  Christ's  Hospital, 
2  Dowl.  P.  C.  N.  S.  164,  11  L.  J.  C.  P.  209, 
4  M.  &  G.  714,  5  Scott  N.  R.  79,  43  E.  C.  L. 
368. 

Where  the  implied  easement  is  terminated 

by  the  destruction  of  a  party-wall,  and  one 
of  the  adjoining  owners  rebuilds  the  wall,  the 
other  may  recover  his  portion  of  the  land  on 
which  it  stands.  Heartt  v.  Kruger,  56  N.  Y. 
Super.  Ct.  382,  5  N.  Y.  Suppl.  192. 

38.  Maryland. —  Baugher  V.  Wilkins,  16 
Md.  35,  77  Am.  Dec.  279. 

[IV,  B,  1,  a] 
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b.  Dangerous  or  Insufficient  Wall — (i)  Ln  Genehal.  In  many  jurisdictions 
the  rigiit  of  an  adjoining  owner  to  take  down  an  insufficient  party-wall  and 
replace  it  by  one  strong  enough  to  support  the  building  which  he  is  about  to  erect 
is  well  recognized.''^  The  coowner,  however,  it  seems,  is  entitled,  under  such  cir- 
cumstances, to  reimbursement  for  the  necessary  expenses  incurred  by  him  in 
protecting  his  property  during  the  change/" 

(ii)  Upon  Due  Notice  to  Adjoining  Owner.  Where  a  party- wall  between 
two  buildings  is  so  much  dilapidated  as  to  be  dangerous  to  life  or  property,  the 
owner  of  one  estate,  upon  giving  reasonable  notice  to  the  owner  of  the  other, 
may  tear  down  and  rebuild  the  wall ;  and  if  he  uses  proper  skill  and  makes  no 
unnecessary  delay,  he  is  not  answerable  to  the  occupant  of  the  adjoining  build- 
ing for  injury  to  the  building  or  its  contents  caused  by  the  weather  or  otherwise/' 


Massachusetts. —  Fleming  v.  Coheiij  186 
Mass.  323,  71  N.  E.  563,  104  Am.  St.  Esp. 
572;  Phillips  v.  Bordman,  4  Allen  147,  hold- 
ing that  an  injunction  will  lie  to  I'estrain 
the  owner  of  one  half  of  an  ancient  solid 
party-wall,  long  used  for  the  support  of 
buildings  erected  on  each  side  of  it,  from 
cutting  away  a  portion  of  its  face,  and  erect- 
ing a  new  wall  upon  his  own  land  at  a  dis- 
tance of  two  inches  from  that  portion  of  the 
ancient  wall  which  is  left  standing,  and  con- 
nected with  it  by  occasional  projecting  bricks 
and  ties. 

Neio  York. —  Potter  v.  Wliite,  6  Bosw.  644; 
Eno  V.  Del  Vecchio,  4  Duer  53. 

0/ito.— Miller  v.  Brown,  33  Ohio  St.  547. 

Pennsylvania. —  Ferguson  v.  Fallons,  2 
Phila.  168. 

England. —  Jones  v.  Eead^  Ir.  R.  10  C.  L. 
315. 

See  38  Cent.  Dig.  tit.  "  Party  Walls,"  §  32. 
Compare  Montgomery  v.  Masonic  Hall,  70 
Ga.  38. 

39.  Fowler  v.  Saks,  7  Mackey  (D.  C.)  570, 
7  L.  R.  A.  649;  Heine  v.  Merrick,  41  La. 
Ann.  194,  5  So.  760,  6  So.  637  (holding  like- 
wise that  such  a  right  is  an  absolute  one, 
and  that  previous  consent  of  the  neighbor  is 
unnecessary)  ;  Gettwerth  v.  Hedden,  30  La. 
Ann.  30;  Duhme  v.  Jones,  8  Ohio  Dec.  (Re- 
print) 757,  9  Cine.  L.  Bui.  293;  Evans  v. 
Jayne,  23  Pa.  St.  34.  See,  however,  Wilson 
V.  Leibernian,  3  Fed.  Cas.  No.  17,816a,  2 
Hayw.  &  H.  312,  holding  that  a  party-wall 
in  Washington,  D.  C,  although  built  wholly 
on  one  lot,  after  it  has  remained  there  twelve 
years,  cannot  be  pulled  down  by  the  owner 
of  such  lot  and  rebuilt  on  the  surveyed  line. 
Contra,  Partridge  v.  Lyon,  67  Hun  (N.  Y.) 
29,  21  N.  Y.  Suppl.  848,  holding  that  one 
of  the  adjoining  owners  of  a  ])arty-wall,  who 
desires  to  ci/'ct  a  new  building,  r<>(]Miriiig  a 
deeper  foiiiidalion  tlian  his  own  building,  has 
no  right,  against  llic  objection  of  the  other 
owner,  to  tear  down  the  party-wall,  and  re- 
build it,  nicicly  because  so  doing  wouhl 
render  it  moic  (•()iiv<'iii('nt  and  less  ex])onsivo 
for  IiImi  in  puliing  in  the  foundation  for  bis 
new  i)uildiiig,  wbci'c  such  wall  is  not  dila|)i- 
(lat(^d,  and  iill'orilH  a  Hudicicnt  sujjpoi't  for  his 
present  liuildiiig,  as  well  as  for  the  Ijtiilding 
of  tlie  oMkt  owner.  See  also  eases  elleil 
■infra,  i\n\i'.  AO. 

A  landlord  is  juMlided,  undei'  I  he  Metrojioii- 
taii  liiiibliiig  Ae't  (  IS  &  19  Viet.  c.  122,  §  83), 

[IV.  B.  I.  b, 


in  entering  premises  in  the  occupation  of  his 
tenant  from  year  to  year,  and  pulling  down 
and  rebuilding  the  party-wall  between  it  and 
other  premises  belonging  to  him,  without  giv- 
ing notice  required  by  section  85,  such  tenant 
not  being  an  "  owner  "  within  the  interpreta- 
tion clause,  section  3 ;  and  it  is  no  objection 
that  he  has  neglected  to  give  notice  to  the 
district  surveyor  as  required  by  section  38. 
Wheeler  v.  Gray,  6  C.  B.  N.  S.  606,  5  Jur. 
N.  S.  916,  28  L.  J.  C.  P.  200,  7  Wkly.  Rap. 
325,  95  E.  C.  L.  606.  Con^pare  Landlord 
AND  Tenant,  24  Cyc.  1060  note  91. 

40.  Putzel  V.  Drovers',  etc.,  Nat.  Bank.  78 
Md.  349,  28  Atl.  276,  44  Am.  St.  Rep.  298, 
22  L.  R.  A.  632.  See  also  Field  v.  Leiter,  18 
111.  App.  155  (holding  that  defendant,  who 
was  about  to  build  next  to  complainant's 
building,  having  covenanted  to  strengthen  the 
party-wall  and  its  foundation,  so  far  as  it 
might  be  necessary  to  secure  the  complain- 
ant's building  from  injury,  by  additions 
placed  on  his  own  land  on  the  east  side,  had 
no  right  to  invade  complainant's  premises 
and  make  additions  on  the  west  side^  even 
though  it  was  impossible  adequately  to 
strengthen  the  wall  without  making  addi- 
tions on  both  sides)  ;  Dermott  i;.  Fowler,  30 
Fed.  Cas.  No.  18,289,  2  Hayw.  &  H.  124; 
Pfluger  V.  Hocken,  1  F.  &  F.  142.  But  com- 
pare infra,  IV,  B,  1,  b,  (il). 

41.  Illinois. —  Maypole  v.  Forsyth^  44  111. 
App.  494. 

Massachusetts. —  Fleming  v.  Cohen,  186 
Mass.  323,  71  N.  E.  563,  104  Am.  St.  Rep. 
572. 

Missouri. —  Crawshaw  f.  Sumner,  56  Mo. 
517. 

Neici  York.—  Schile  v.  Brokhahus.  80  N.  Y. 
614;  Partridge  i:  Gilbert,  15  N.  Y.  601,  69 
Am.  Dee.  632  [affirmiiif)  3  Duor  184]  ;  Rey- 
nolds /'.  Fargo,  Sheld.  531.  Compare  Berry 
V.  Todd,  14  Daly  450,  15  N.  Y.  St.  371. 

Pennsylvania. —  McVey  v.  Durkin,  136  Pa. 
St.  418, '20  Atl.  541. 

I'Jngland. —  Soo  Pcvton  r.  St.  Thomas'  Hos- 
pital,' 9  B.  &  C.  725,  4  M.  &  R.  625,  17 
E.  C.  L.  324. 

At  common  law  no  aelion  lii>s  against  a 
teiianl  in  eiiiniiuin  for  pulling  down  a  party- 
wiill  for  the  pnr|KiHe  of  building  a  new  one 
or  for  roi)airing  the  wall  or  for  reiilacing  iin 
old  foundiilion  by  a  new  onti  ov(>n  witlunit 
noliee  |o  (be  iidjoining  owner.  In  such  ease 
I  here  Is  no  desl  i  iiet  ion  or  dostructivo  wnato. 
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(ill)  When  Wall  Condemned.  An  owner  of  a  party-wall  may  be  compelled 
to  remove  it,  where  it  lias  been  coiidenmed  by  proper  authority .^^ 

e.  Wall  Accidentally  Destpoyed.  In  the  absence  of  express  agreement,  where 
a  party-wall  is  destroyed  by  accidental  canse,  tliere  is  no  implied  agreement  or 
legal  obligation  on  tlie  part  of  adjoining  owners  to  contribute  toward  rebuild- 
ing it.**^ 

2.  Additions  and  Alterations  —  a.  In  General.  The  law  seems  to  be  well  set- 
tled that  whei'e  tliere  is  a  party-wall,  each  of  the  owners  may,  within  the  limits 
of  Ills  own  lot,  increase  the  height,  length,  or  thickness  thereof,  when  it  can  be 
done  without  injury  to  the  adjoining  building,  and  without  impairing  the  value 
of  the  cross  easements  to  which  the  adjoining  proprietor  is  entitled/^  However, 
one  owner  cannot  so  alter  the  wall  as  to  thereby  injure  or  destroy  the  adjoining 
owner's  easement  tlierein.^^ 

b.  ConstPuetion  of  Contpaets  Govepning.^^    Contracts  governing  additions  and 


Standard  Bank  v.  Stokes,  9  Ch.  D.  68,  47 
L.  J.  Ch.  554,  38  L.  T.  Rep.  N.  S.  672,  26 
Wkly.  Rep.  492. 

42.  Evans  f.  Jayne,  23  Pa.  St.  34,  holding 
that,  under  the  Pennsylvania  act  of  April  5, 
1849,  providing  for  the  condemnation  of  in- 
sufficient party-walls,  the  report  of  the  sur- 
veyor directing  the  removal  of  a  party -wall 
is  conclusive,  no  appeal  therefrom  lying  to 
tlie  common  pleas.  Compare  Ferguson  v.  Fal- 
lons,  2  Phila.  (Pa.)  168,  holding  that,  under 
the  Pennsylvania  act  of  April  11,  1836,  re- 
lating to  the  inspection  of  buildings,  the 
owner  of  a  party-wall  cannot  be  compelled  to 
take  it  down  at  his  own  expense  because  it 
is  not  of  sufficient  strength  for  an  erection 
which  his  neighbor  desires  to  make  on  the 
adjoining  premises. 

43.  Antomarchi  v.  Russell,  63  Ala.  356,  35 
Am.  Rep.  40;  Hoffman  V.  Kuhn,  57  Miss. 
746,  34  Am.  Rep.  491;  Reynolds  v.  Fargo, 
Sheld.  (N.  Y.)  531;  Sherred  v.  Cisco,  4 
Sandf.  (N.  Y.)   480.    See  supra,  III,  B. 

Liability  for  contribution  see  infra,  IV,  D. 

44.  Alabama. —  Graves  v.  Smith,  87  Ala. 
450,  6  So.  308,  13  Am.  St.  Rep.  60,  5  L.  R.  A. 
298. 

California. —  Frowenfeld  v.  Casey,  139  Cal. 
421,  73  Pac.  152;  Tate  v.  Fratt,  112  Cal.  613, 
44  Pac.  1061.  See,  however,  Henne  v.  Lan- 
kershim,  146  Cal.  70,  79  Pac.  591,  holding 
that  where  the  agreement  is  for  a  party-wall 
of  a  designated  height,  the  designation  of  the 
height  is,  in  the  absence  of  other  provisions, 
a  limitation  beyond  which  neither  party  can 
go  without  the  consent  of  the  other. 

loioa. —  Howell  v.  Goss,  128  Iowa  569,  105 
N.  W.  61;  Ottumwa  First  Nat.  Bank  v.  Tay- 
lor, 44  Iowa  343. 

Louisiana. —  Pierce  v.  Musson,  17  La.  389, 
holding,  however,  that  if  the  wall  cannot  sup- 
port the  additional  height,  the  owner  must 
rebuild  it  entirely  anew  at  his  own  expense, 
and  take  the  additional  thickness  from  his 
ovm  property.  See,  however,  Duncan  v.  La- 
bouisse,  9  La.  Ann.  49. 

Maryland. —  Dorsev  v.  Habersack,  84  Md. 
117,  35  Atl.  96;  Poultney  v.  Depkin,  (1894) 

30   Atl.   705;    Brown   v.   Werner,   40  Md. 

15. 

Massachusetts. —  Fleming  v.  Cohen,  186 
Mass.  323,  71  N.  E.  563,  104  Am.  St.  Rep. 


572;  Matthews  v.  Dixey,  149  Mass.  595,  22 
N.  E.  61,  5  L.  R.  A.  102;  Everett  v.  Ed- 
wards, 149  Mass.  588,  22  N.  E.  52,  14  Am. 
St.  Rep.  462,  5  L.  R.  A.  110. 

New  York. —  Negus  v.  Becker,  143  N.  Y. 
303,  38  N.  E.  290,  42  Am.  St.  Rep.  724,  25 
L.  R.  A.  667  [affirming  68  Hun  293,  22  N.  Y. 
Suppl.  986] ;  Brooks  v.  Curtis,  50  N.  Y.  639, 
10  Am.  Rep.  545;  Mittnacht  v.  Slevin,  67 
Hun  315,  22  N.  Y.  Suppl.  131  [affirmed  in 
142  N.  Y.  683,  37  N.  E.  825]  ;  Eno  v.  Del 
Vecchio,  4  Duer  53 ;  Berry  v.  Todd,  14  Daly 
450,  15  N.  Y.  St.  371.  See,  however,  Mus- 
grave  v.  Sherwood,  60  How.  Pr.  339  [re- 
versing 54  How.  Pr.  338],  where  the  owner 
of  houses  on  adjoining  lots  sold  one  of  the 
houses  with  the  right  to  the  use  of  a  party- 
wall  between  the  two  houses,  and  it  was  held 
that  the  owner  could  not  thereafter  enlarge 
his  remaining  house  for  business  purposes, 
although  he  would  have  the  right  to  build 
on  the  party-Avall  if  the  object  were  to  en- 
large his  house  as  a  private  residence. 

Virginia.-—  Bellenot  v.  Laube^  104  Va.  842, 
52  S.  E.  698. 

Wisconsin. —  Andrae  v.  Haseltine,  58  Wis. 
395,  17  N.  W.  18,  46  Am.  Rep.  635. 

England. —  Weston  v.  Arnold,  L.  R.  8  Ch. 
1084,  43  L.  J.  Ch.  123,  22  Wkly.  Rep.  284; 
Knight  V.  Pursell,  11  Ch.  D.  412,  48  L.  J.  Ch. 
395,  40  L.  T.  Rep.  N.  S.  391,  27  Wkly.  Rep. 
817;  Standard  Bank  v.  Stokes,  9  Ch.  D.  68, 
47  L.  J.  Ch.  554,  38  L.  T.  Rep.  N.  S.  672,  26 
Wkly.  Rep.  492. 

Canada. —  Sproule  v.  Stratford,  1  Ont.  335 
[cited  in  James  v.  Clement,  13  Ont.  115]. 

See  38  Cent.  Dig.  tit.  "  Party  Walls,"  §  31. 

But  see  Duncan  v.  Hanbest,  2  Brewst. 
(Pa.)  362,  holding  that  where  a  party-wall 
is  placed  back  from  the  line  of  the  street 
by  the  first  builder,  and  has  so  remained 
for  more  than  fifty  years  after  the  erection 
of  an  adjoining  building,  the  owner  of  the 
house  first  built  cannot  extend  the  party- 
wall  to  the  line  of  the  street  without  the  as- 
sent of  the  other. 

45.  Barry  v.  Edlaviteh,  84  Md.  95,  35  Atl. 
170,  33  L.  R.  A.  294;  Calmelet  v.  Sichl,  48 
Nebr.  505,  67  N.  W.  467,  58  Am.  St.  Rep. 
700. 

46.  Contracts  governing  use  and  enjo3mient 

see  infra,  IV,  C,  2. 

[IV,  B,  2,  b] 
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alterations  to  party-walls  are  to  be  liberally  construed  in  favor  of  the  grantee, 
and  not  according  to  the  literal  construction  of  the  agreement/''' 

3.  Injuries  Occasioned  ^'"^ — a.  In  General.  The  owner  of  a  party-wall,  it  has 
been  held,  is  absolutely  responsible  to  his  coowner  for  any  damage  which  the 
change  by  reason  of  an  addition  or  alteration  occasions  when  not  required  for 
purposes  of  repair.^^ 

b.  Injunction.      On  the  ground  of  preventing  a  continuing  injury  the  wrong- 
ful erection  of  an  additional  story  to  a  party-wall  has  been  enjoined,'''''  as  has  the 
destruction  of  a  party-wall  which  supported  the  roof  of  complainant's  house 
but  an  injunction  has  been  refused  where  the  injury  could  be  compensated  in 
damages.^^ 

C.  With  Respect  to  Use  and  Enjoyment  ^'^  —  1.  In  General.  Each  adjoin- 
ing owner  of  a  party-wall  has  the  right  to  its  use  in  the  improvement  of  his  prop- 
erty,"^ but  at  his  own  peril,  so  far  as  injury  may  result  therefrom  to  his  neigli- 


47.  Trulock  v.  Parss,  83  Ark.  149,  103 
S.  W.  166,  11  L.  R.  A.  N.  S.  924;  Grimley  v. 
Davidson,  133  111.  116,  24  N.  E.  439  [affirm- 
ing 35  111.  App.  31];  Field  v.  Leiter,  118  111. 
17,  6  N.  E.  877  [reversing  18  111.  App.  155] ; 
Dorsey  V.  Habersack,  84  Md.  117,  35  Atl.  96; 
Palmer  v.  Evangelical  Baptist  Banev.,  etc., 
Soc,  166  Mass.  143,  43  N.  E.  1028.  See  also 
Beidler  v.  King,  209  III.  302,  70  N.  E.  763, 
101  Am.  St.  Rep.  246  {.affirming  108  111.  App. 
23].  See,  however,  Frowenfeld  v.  Casey,  139 
Cal.  421,  73  Pac.  152. 

Want  of  consideration. — After  construction 
of  a  two-story  dividing  wall,  by  agreement 
of  adjoining  lot  owners  that  it  should  "  be 
equally  used  by  each  for  all  the  purposes  of 
an  exterior  wall,"  a  new  agreement  that  one 
might  erect  a  third  story  on  the  party-wall, 
it  being  of  sufficient  strength  to  support  it, 
was  held  to  be  without  consideration.  Dauen- 
hauer  v.  Devine,  51  Tex.  480,  32  Am.  Rep. 
627. 

47a.  See  also  infra,  IV,  E. 

48.  Fleming  v.  Cohen,  186  Mass.  323,  71 
N.  E.  503,  104  Am.  St.  Rep.  572;  Brooks  v. 
Curtis,  50  N.  Y.  639,  10  Am.  Rep.  545  [af- 
firming 4  Lans.  283].  See,  however,  Le\'y  v. 
Fenner,  48  La.  Ann.  1389,  20  So.  895  (hold- 
ing that  where  one,  in  the  erection  of  a  new 
building  on  his  land,  demolishes  an  old  party- 
wall  and  erects  a  new  one,  and  as  a  result 
his  neighbor's  building  settles  and  is  dam- 
aged, he  is  not  liable  for  the  damages  unless 
it  is  shown  affirmatively  that  the  settling  oc- 
curred tlnough  negligence  or  want  of  skill  in 
the  demolition  and  reconstruction  of  the 
wall)  ;  Demors  v.  Lemieux,  21  Quebec  Super. 
Ct.  20  (holding  that  one  owner  of  a  party- 
wall,  who  increases  tlie  heiglit  thereof,  is  not 
liable  to  the  other  owner  for  damages  to  his 
building  wliich  result,  not  from  increftsing 
the  height,  but  from  the  removal  of  the  sup- 
port afforded  by  the  former's  house).  Coui- 
pare  .ivprn,  text  and  notes  41,  45. 

Effect  of  consent  of  coowner. —  See  Riiff  v. 
(Jurvcy,  71  N<'l)r.  522,  104  N.  W.  1143,  hold- 
ing Hint  one  wlio  cotmr'ntH  lo  the  uncovering 
of  11  porlioi  of  (he  roof  upon  a  bnildiiig  bc- 
loiigidg  lo  liiiii  lo  allow  one  of  ils  walls 
wliicli  \h  a  |)inly  wiill  to  be  built  higher  t'an- 
nnt  recover  frriiri  Ills  colhvncr  for  diiiiiMgcs 
from  Icalaige,  iinlcHH  Ik!  pi'ovcs  l.lint  I  he  in- 

I IV.  B,  2.  b] 


juries  resulted  from  the  nsgligence  of  defend- 
ant. 

49.  Calmelet  v.  Sichl,  48  Nebr.  505,  67 
N.  W.  467,  58  Am.  St.  Rep.  700. 

50.  Henry  v.  Koch,  80  Ky.  391,  44  Am. 
Rep.  484;  Ogden  v.  Jones,  2  Bosw.  (N.  Y.) 
685. 

51.  Burton  v.  Moffitt,  3  Oreg.  29. 

Party-wall  agreement. —  Where,  by  agree- 
ment between  the  owners  of  adjoining  lots, 
one  covenants  with  the  other  that  he  will 
build  a  wall  for  a  certain  distance,  half  on 
one  lot  and  half  on  the  other,  and,  upon  his 
failure  so  to  do,  the  other  party  enters  and 
begins  to  extend  the  wall  to  the  point  agreed, 
the  latter  will  not  be  restrained  by  injunc- 
tion; but  if  there  is  a  dispute  as  to  the  dis- 
tance the  wall  is  to  be  extended  and  the  ex- 
tension will  render  necessary  the  cutting 
away  of  part  of  a  building,  a  temporary 
injunction  will  be  granted  until  the  question 
of  right  can  be  settled.  Church  of  Holy  In- 
nocents V.  Keeeh,  5  Bosw.  (N.  Y.)  691. 
Where  one  fails  to  carry  out  his  part  of  the 
agreement  and  the  other  completes  the  wall, 
the  former  will  be  enjoined  from  using  it  in 
the  erection  of  a  house.  Masson's  Appeal,  70 
Pa.  St.  20. 

52.  Use  as  between  grantor  and  grantee 
see  infra,  V,  A,  4 ;  V,  B. 

53.  Freeman  r.  Herwig,  84  Iowa  435,  51 
N.  W.  169;  Faisans  v.  Lovie,  McGloin  (La.) 
113;  Reynolds  v.  Fargo,  Sheld.  (N.  Y.)  531; 
Nash  v.  "Kemp,  49  How.  Pr.  (N.  Y.)  522  [«/- 
firmed  in  12  Hun  592]  (holding  that  a  party- 
wall  may  be  used  by  the  adjoining  owners, 
for  whose  mutual  benefit  it  was  constructed, 
not  only  for  the  support  of  beams  and  for 
the  construction  therein  of  fireplaces  and 
flues,  but  also  to  form  a  complete  and  perfect 
junction,  in  an  ordinary  good  mechanical 
manner,  between  it  and  the  exterior  walls  of 
the  house)  ;  Daly  i;.  Grimley,  49  How.  Pr. 
(N.  Y.)  520. 

The  central  idea,  the  trua  comprehensive 
and  undivided  meaning  of  the  term  "party- 
wall,"  when  used  in  an  agreement  by  the 
owners  of  adjoining  lots  of  land,  ]iroviding 
Hint  one  may  l)nild  a  wall  resting  one  half 
on  each  lot,  and  that  the  other  shall  have 
the  right  to  use  it  on  iinynieiil,  of  one  half 
of  ils  value,  is  that  of  nuiliialiiy  of  benefit 
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bor.^  However,  he  cannot  subject  it  to  a  servitude  foreign  to  its  use  as  a 
party-wall/'^ 

2.  Construction  of  Contracts  Governing/'^  In  the  case  of  an  express  grant, 
tlie  fact  of  the  creation  of  the  easement,  as  well  as  its  nature  and  extent,  is  to  be 
determined  by  tlie  language  of  the  instrument,  taken  in  connection  with  the 
circumstances  existing  at  the  time  of  making  it." 

3.  Flues  in  Wall.  The  general  rule  is  that  a  party-wall  may  be  used  by  the 
adjoining  owners,  for  whose  benefit  it  was  created,  for  the  construction  thei'ein  of 
fireplaces  and  flues. 

4.  Windows  and  Other  Openings.  By  common  usage  the  words  "  party-wall  " 
and  "  partition  wall "  have  come  to  mean  a  solid  wall.^**    Hence  in  the  absence  of 


and  excludes  the  idea  of  any  exclusive  wall. 
Harber  t.  Evans,  101  Mo.  601,  14  S.  W.  750, 
20  Am.  St.  Rep.  640,  10  L.  R.  A.  41 ;  Houston 
V.  De  Zeng,  78  Mo.  App.  522.  See  supra, 
text  and  note  7. 

54.  Faisans  v.  Lovie,  McGloin  (La.)  113; 
Reynolds  v.  Fargo,  Sheld.  (N.  Y.)  531;  Davis 
V.  Grimley,  49  How.  Pr.  (N.  Y.)  520. 

55.  Lederer  f.  Colonial  Inv.  Co.,  130  Iowa 
157,  100  N.  W.  357  (holding  that  Code, 
§  2998,  providing  that  every  co-proprietor 
may  build  against  a  party-wall  and  cause 
beams  to  be  placed  therein,  does  not  give 
tlie  co-proprietor  the  absolute  right  to  place 
soil  pipes  in  the  wall,  regardless  of  the  effect 
on  the  M'all,  as  neither  proprietor  has  the 
right  to  so  weaken  the  wall  as  to  render  it 
unsafe  for  the  use  of  the  otlier)  ;  Sullivan  v. 
Graffort,  35  Iowa  531;  Bright  v.  Morgan, 
218  Pa.  St.  178,  67  Atl.  58.  See  also  Wel- 
ford  r.  Gerard,  108  Ky.  322,  56  S.  W.  410, 
22  Ky.  L.  Rep.  203  (holding  that  defendant's 
prescriptive  right  to  use  plaintiff's  wall  for 
the  support  of  a  certain  building  does  not 
give  him  the  right  to  use  the  wall  for  the 
support  of  a  building  of  greater  height  and 
depth)  ;  McLaughlin  v.  Cecconi,  141  Mass. 
252,  5  N.  E.  201  (holding  that  one  cannot 
enlarge  or  add  to  the  right  of  using  a  party- 
wall  acquired  by  adverse  use,  except  by  some 
other  title) . 

Erection  of  sign. —  The  use  of  a  party-wall 
for  the  purpose  of  a  sign,  which  subjects 
plaintiff  to  inconvenience  and  annoyance,  is 
one  not  contemplated  by  the  law,  and  will 
be  enjoined.  Bedell  v.  Rittenhouse  Co.,  5 
Pa.  Dist.  689. 

The  law  of  party-walls  is  based  on  the  doc- 
trine of  lateral  support  and  is  a  statutory 
extension  of  the  principle  to  buildings,  and 
an  owner  of  the  party-wall  cannot  extend  the 
beams  of  his  building  beyond  the  center  of 
the  wall.  Lederer  v.  Colonial  Inv.  Co.,  130 
Iowa  157,  106  N.  W.  357,  358. 

Flues  in  wall  see  infra,  IV,  C,  3. 

Windows,  etc.,  in  wall  see  inrfra,  IV,  C,  4. 

56.  Contracts  governing  additions  or  al- 
terations see  supra,  IV,  B,  2,  b. 

57.  Connecticut. —  Simonds  v.  Shields,  72 
Conn.  141,  44  Atl.  29;  Goodwin  v.  Haroersley, 
69  Conn.  115,  36  Atl.  1065. 

jl/ar?//aMrf.— Poultney  v.  Depkin,  (1894)  30 
Atl.  705;  Glenn  v.  Davis,  35  Md.  208,  6  Am. 
Rep.  389,  holding  that  the  contract  should 
be  construed  in  favor  of  the  grantee,  and 
that  the  evident  design  was  that  whenever 
[50] 


the  grantee  should  find  it  necessary  to  erect 
a  more  substantial  construction,  his  enjoy- 
ment of  the  property,  according  to  its  true 
lines,  should  no  longer  be  restricted. 

Massachusetts — Pfeiffer  v.  Matthews,  161 
Mass.  487,  37  N.  E.  571,  42  Am.  St.  Rep.  435. 

Nebraska. —  Loyal  Mystic  Legion  v.  Jones, 
73  Nebr.  342,  102  N.  W.  621,  where  a  party- 
wall  agreement  provided  that  the  party  of 
the  second  part,  his  heirs  and  executors  and 
grantees,  had  the  privilege  of  using  the  wall 
as  a  party-wall  for  any  building  such  second 
party  or  his  grantees  might  erect,  and  it  was 
held  that  it  was  the  intention  of  the  parties 
that  the  privileges  and  liabilities  imposed  by 
the  contract  should  pass  to  all  persons  ob- 
taining title  to  either  of  the  lots  on  which 
the  wall  stood  by  grant  from  the  original 
parties. 

New  York. —  Hammann  v.  Jordan,  59  N.  Y. 
Super.  Ct.  91,  13  N.  Y.  Suppl.  228  {reversed 
on  other  grounds  in  129  N.  Y.  61,  29  N.  E. 
294]. 

See  38  Cent.  Dig.  tit.  "  Party  Walls,"  §  20. 

58.  Pier  v.  Salot,  (Iowa  1906)  107  N.  W. 
420;  Weill  V.  Baker,  39  La.  Ann.  1102,  3 
So.  361  (holding  that  the  circumstance  of  a 
flue  being  constructed  in  the  lower  stories  of 
a  party-wall,  in  that  half  of  it  which  is  on 
the  side  of  one  property,  does  not  establish 
exclusive  ownership  in  the  flue,  or  destroy 
the  presumption  that  it  was  intended  for  the 
common  use  and  benefit  of  both,  particularly 
when  the  extension  of  the  flue  in  the  upper 
story,  without  which  it  would  be  useless,  lies 
in  the  center  of  the  wall,  and  it  had  been 
years  ago  used  by  the  co-proprietor)  ;  Nash 
V.  Kemp,  49  How.  Pr.  (N.  Y.)  522  [affirmed 
in  12  Hun  592];  Daly  Grimley,  49  How. 
Pr.  (N.  Y.)  520.  See,  however,  Ingals  v. 
Plamondon,  75  111.  118  (holding  that  the  only 
proper  easement  attached  to  a  party-wall  is 
the  right  of  support,  and  that  it  does  not 
include  a  right  of  one  party  to  the  unob- 
structed use  of  a  flue  upon  the  land  of  the 
other)  ;  Koolbeck  v.  Baughn,  126  Iowa  194, 
101  N.  W.  860. 

Evidence  as  to  the  general  custom  in  New 
York  as  to  flues  when  party-walls  are  erected 
may  be  some  evidence  of  the  meaning  of  the 
term  as  used  in  an  agreement  for  such  walls. 
Hammann  v.  Jordan,  129  N.  Y.  61,  29  N.  E. 
294  [reversing  59  N.  Y.  Super.  Ct.  91,  13 
N.  Y.  Suppl.  228]. 

59.  Alabama. —  Graves  v.  Smith,  87  Ala. 
450,  6  So.  308,  13  Am.  St.  Rep.  60,  5  L.  R. 

[IV,  C,  4] 
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agreement  between  the  adjoining  property-owners  allowing  tliem,^  windows  and 
otlier  such  apertures  have  no  proper  place  in  a  party-wall  and  such  use  of  the 
wall  may  be  restrained  by  injunction.®    However,  it  has  been  hold  that  until  the 


A.  298  \cited  in  Barry  v.  Edlavitch,  84  Md. 
95,  35  Atl.  170,  33  L.  R.  A.  294]. 

Maine. —  Bonney  v.  Greenwood,  96  Me.  335, 
52  Atl.  786. 

Maryland. —  Coggins  v.  Carey,  (1907)  66 
Atl.  673,  10  L.  R.  A.  N.  S.  1191  \citing  Jones 
Easem.  §  687]. 

]Ve2t>  Yor/;.— Cutting  V.  Stokes,  72  Hun  376, 
25  N.  Y.  Suppl.  365  [affirmed  in  148  N.  Y. 
730,  42  N.  E.  722].  But  see  Hammann  v. 
Jordan,  129  N.  Y.  61,  29  N.  E.  294  [reversing 
59  N.  Y.  Super.  Ct.  91,  13  N.  Y.  Suppl.  228], 
where  it  is  said  that  the  term  does  not  as  a 
matter  of  law  necessarily  imply  a  solid 
structure. 

Tennessee. —  Dunscomb  v.  Randolph,  107 
Tenn.  89,  64  S.  W.  21,  89  Am.  St.  Rep.  915. 

Texas. —  See  Everly  v.  Driskill,  24  Tex. 
Civ.  App.  413,  58  S.  W.  1046. 

60.  Grimley  v.  Davidson,  133  III.  116,  24 
E.  439;  Weigmann  v.  Jones,  163  Pa.  St. 

330,  30  Atl.  198. 

Estoppel. — A  part-owner  of  a  party-wall 
may,  by  permitting  the  cutting  of  windows 
and  openings  therein  and  by  his  conduct, 
•estop  himself  from  objecting  to  the  continu- 
ance and  maintenance  thereof,  in  the  absence 
of  injury  therefrom,  or  desire  to  use  the  wall. 
Dunscomb  v.  Randolph,  107  Tenn.  89,  64 
S.  W.  21,  89  Am.  St.  Rep.  915. 

61.  Alabama. —  Graves  V.  Smith,  87  Ala. 
450,  6  So.  308,  13  Am.  St.  Rep.  60,  5  L.  R.  A. 
298  [cited  in  Coggins  v.  Carey,  (Md.  1907)  66 
Atl.  673,  10  L.  R.  A.  N.  S.  1191]. 

Illinois. —  Springer  V.  Darlington,  207  111. 
238,  69  N.  E.  946. 

loioa. —  Sullivan  v.  GraflFort,  35  Iowa  531. 

Louisiana. —  Fisk  v.  Haber,  7  La.  Ann.  652, 
holding  that  a  servitude  through  doors  and 
v;indows  in  a  division  wall  between  two  lots, 
established  by  the  deceased  proprietor  of 
both,  is  destroyed  by  a  probate  sale  to  dif- 
ferent purcliasers;  that  the  wall  is  presumed 
common,  and  the  purchaser,  over  whose  right 
the  servitude  is  claimed,  may  compel  the 
other  to  close  the"  openings,  or,  giving  up 
the  right  in  common,  erect  a  new  wall  against 
the  old. 

Maine. —  Bonney  v.  Greenwood,  96  Me.  335, 
52  Atl.  786. 

Man/hnid.- — Coggins  v.  Carey,  (1907)  66 
Atl.  07.3,  10  L.  R.  A.  K  S.  1191. 

MassnchusrI  Is. —  Normillc  v.  Gill,  159 
Mass.  427,  34  N.  E.  543,  38  Am.  St.  Rep.  441. 

New  York. —  l)c  Baun  Moore,  107  N.  Y. 
598,  00  N.  E.  1110  laffi.rminfi  32  N.  Y.  App. 
Div.  397,  52  N.  Y.  Suppl.  1092]  ;  Albany  Nat. 
Cornrricrcial  Bank  r.  (Jray,  71  Tlun  295,  24 
N.  Y.  Sup|)l.  997  [(tfjirmrdm  144  N.  Y.  701, 
39  N.  10.  H5H].  But  hco  lliuiiiiiann  r.  Jordiin, 
129  N.  Y.  01,  29  N.  K.  294  [rrvcrsiiKi  59 
N.  Y.  Super.  Ct.  91.  13  N.  Y.  Suppl.  228  |. 

Ohiii. —  DiuvHon  Vi.  Keinjipr,  11  Ohio  Cir. 
CI.  IKO,  5  Oliiii  f:ir.  Dec.  l.'U). 

/'(■w'»H7//r'///jV/.  '  Mihic'H  A]i])oal,  HI   I'n.  St. 

!:>^■,    licricll    /■,    IliltclllMlllHC    Va).,    5    I'll.  DlHt. 
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689;  Vansyckel  v.  Tryon,  6  Phila.  401.  See 
Roudet  V.  Bedell,  1  Phila.  306,  holding  that 
where  a  party-wall  contains  windows,  equity 
will  not  enjoin  against  stopping  them  up,  al- 
though the  party-wall  had  not  been  used  as  a 
party-wall  for  over  twenty-one  years.  But 
compare  McCall  v.  Barrie,  15  Wkly.  Notes 
Cas.  28,  where  A  erected  a  solid  party- wall 
the  whole  length  of  his  building  to  the  height 
of  sixteen  feet  above  the  ground,  and  con- 
tinued the  wall  as  a  solid  wall  to  the  height 
of  seventy  feet,  except  in  three  places,  forty 
feet  apart,  where  he  receded  from  the  party- 
wall  nine  feet,  and  then  built  on  the  founda- 
tions on  his  own  ground,  thus  forming  re- 
cesses for  light  and  air,  and  it  was  held  that 
he  had  a  right  to  erect  a  wall  with  such  re- 
cesses. 

Tennessee. —  Dunscomb  v.  Randolph,  107 
Tenn.  89,  64  S.  W.  21,  89  Am.  St.  Rep.  915. 

Texas. —  Everly  v.  Driskill,  24  Tex.  Civ. 
App.  413,  58  S.  W.  1046,  holding  that  where 
plaintiff  agreed  that  defendant  might  erect 
a  party-wall  on  the  division  line  between 
their  respective  lots,  such  agreement,  in  the 
absence  of  anything  to  the  contrary,  implied 
that  the  wall  should  be  solid  and  Avithout 
windows,  and  defendant  had  no  right  to  place 
windows  in  the  second  story  thereof.  Com- 
pare Dauenhauer  v.  Devine,  51  Tex.  480,  Z% 
Am.  Rep.  627. 

England. —  Young  v.  Spencer,  10  B.  &  C. 
145,  8  L.  J.  K.  B.  O.  S.  106,  5  M.  &  R.  47, 
2  Rolle  Abr.  815,  21  E.  C.  L.  70;  Queen's 
College  V.  Hallett,  14  East  489. 

See  38  Cent.  Dig.  tit.  "Party  Walls,"  §  15. 

Q2.  Alabama. —  Graves  v.  Smith,  87  Ala. 
450,  6  So.  308,  13  Am.  St.  Rep.  60,  5  L.  R.  A. 
298,  holding  likewise  that  the  doctrine  of 
ancient  lights  has  no  bearing  in  such  a  case. 

District  of  Columbia. —  Bartley  v.  Spauld- 
ing,  21  D.  C.  47;  Corcoran  v.  Nailor,  6 
Mackey  580. 

lotoa. —  Sullivan  v.  Graffort,  35  Iowa  531. 

Maine. —  Bonney  v.  Greenwood,  96  Me. 
335,  52  Atl.  786. 

Maryland. —  Coggins  v.  Carev,  (1907)  66 
Atl.  673,  10  L.  R.  A.  N.  S.  1191. 

Missouri. —  Harber  v.  Evans,  101  Mo.  661, 
14  S.  W.  750,  20  Am.  St.  Rep.  646,  10  L.  R.  A. 
41 ;  Huston  v.  De  Zeng,  78  Mo.  App.  522. 

Pennsylvania. —  Vollmer's  Appeal,  61  Pa. 
St.  118;"  Vansyckel  v.  Tryon,  0  Phila.  401. 

Tennessee. —  Dunscomb  v.  Randolph,  107 
Tonn.  89,  04  S.  W.  21,  89  Am.  St.  Rep.  915. 

Taras. —  See  Dauenhauer  v.  Devine,  51  Tex. 
480,  32  Am.  Rep.  027. 

Canada.—  Sproulo  v.  Stratford,  1  Ont.  335. 

See  38  Cent.  Dig.  tit.  "Party  Walla,"  §  15. 

Extent  of  rule. — A  miuulnt(U'y  injunction 
will  lie  to  ('oin])el  one  of  the  owners  of  a 
])iirly-WMll  to  ('lose  windows  opened  by  him 
in  tlie  wall,  although  he  stands  rondy  to  (ill 
up  the  o])eiiingH  wlienever  ])lnintifT  desires  to 
use  the  wall  ns  a  piirlv-wall  (Coggins  r. 
Carey,  (  Md.  1907)  0(!  Atl.  (i7:i,  10  L.  R.  A. 
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adjoining  owner  pays  one  half  of  tlie  cost  of  a  wall  erected  partly  on  liis  premises, 
it  is  not  a  party-wall,  and  the  builder  can  open  or  sliut  apertures  therein  at  his 
pleasure,"^  subject  only  to  police  regulations,  since  in  so  doing  he  exercises  a  right 
of  property,  and  not  a  right  of  servitude.^  So  too  it  has  been  held  that  under 
statutes  regulating  the  erection  of  party-walls,  such  walls  may  be  constructed  with 
windows  or  openings  in  them  ''^  in  the  absence  of  express  prohibitory  clauses  in 
such  statutes."" 

5.  Land  in  Front  of  Wall.  The  land  lying  in  front  of  a  party-wall,  between 
that  and  the  line  of  the  street,  is  to  be  exclusively  enjoyed  by  its  owners,  free 
from  any  burden  or  easement  growing  out  of  a  simple  party-wall  agreement,  or 
created  by  statute,  and  is  to  be  occupied  bv  the  adjoining  owners  according  to 
the  boundary  lines  of  their  lots  for  the  construction  of  their  fronts."'' 

D.  Contribution  and  Compensation —  l.  For  Cost  of  Erection  and  Use  — 
a.  In  General.  While  parties  may  stipulate  by  agreement  to  pay  each  one  half 
of  the  cost  of  building  a  party-wall,"^  the  mere  building  of  a  party-wall  gives  no 
claim  for  contribution  from  the  owner  of  the  adjoining  lot,  in  the  absence  of  any 
express  agreement  between  the  parties  or  of  use  of  the  wall  by  such  adjoining 
owuer."^  It  has  been  held  that  an  agreement  between  adjoining  owners  that  one 
of  them  is  to  construct  a  party-wall  on  the  division  line  and  that  the  other  is  to 
pay  one  half  of  the  cost  when  he  utilizes  it  is  binding  on  the  parties  and  creates 
an  equitable  lien  on  the  land  of  the  other  owner  in  favor  of  the  one  constructing 
the  wall.™ 


N.  S.  1191),  and  also  whether  plaintiff  in- 
tends to  make  use  of  the  wall  or  not  (Harber 
V.  Evans,  101  Mo.  661,  14  So.  750,  20  Am. 
St.  Eep.  G46,  10  L.  R.  A.  41 ) . 

63.  Jeannin  v.  De  Blanc,  11  La.  Ann.  465; 
VVitte  V.  Schasse,  (Tex.  Civ.  App.  1899)  54 
S.  W.  275  Iciting  Dauenhauer  v.  Devine,  51 
Tex.  480,  82  Am.  Eep.  627].  But  compare 
Coggins  V.  Carey,  (Md.  1907)  66  Atl.  673, 
10  L.  R.  A.  N.  S.  1191;  Harber  v.  Evans,  101 
Mo.  661,  14  S.  W.  750,  20  Am.  St.  Eep.  646, 
10  L.  R.  A.  41. 

Where  wall  is  not  a  party-wall. — An  owner 
of  land  has  the  right  to  place  windows  and 
doors  in  a  wall  overlooking  the  land  of  his 
neighbor,  if  the  wall  is  not  a  party-wall  but 
is  wholly  on  the  former's  land  and  the  neigh- 
bor has  no  remedy  for  the  overlooking  of  his 
privacy,  if  he  is  not  guarded  therein  by  deed 
or  contract,  except  to  build  on  his  land  op- 
posite the  offensive  windows  and  doors. 
Schafer  r.  Baker,  16  App.  Cas.  (D.  C.)  213. 

Necessity  of  contribution  see  infra,  IV,  D. 

64.  Jeannin  v.  De  Blanc,  11  La.  Ann.  465. 
See  cases  cited  infra,  note  72. 

65.  Pierce  v.  Lemon,  2  Hoiist.  (Del.)  519. 

66.  Traute  v.  White,  46  N.  J.  Eq.  437,  19 
Atl.  196;  Vollmer's  Appeal,  61  Pa.  St.  118. 

67.  Marion  v.  Johnson,  23  La.  Ann.  597; 
Jamison  v.  Duncan,  12  La.  Ann.  785;  John- 
son r.  Minnesota  Tribune  Co.,  91  Minn.  476, 
98  N.  W.  321  (holding  that  a  front  wall, 
although  tied  or  fastened  to  a  party-wall, 
is  no  part  of  it,  but  is  distinct  from  it,  and 
neither  of  the  owners  of  a  party-wall  has 
the  right  to  extend  the  front  wall  of  his  own 
building  beyond  the  line  which  marks  the 
division  between  the  properties)  ;  Nash  v. 
Kemp,  49  How.  Pr.  (N.  Y.)  522  [affirmed  in 
12  Hun  592]. 

68.  Arkansas. —  Eugg  r.  Lemley,  78  Ark. 
65,  93  S.  W.  570,  115  Am.  St.  Eep.  17. 


California. —  Watkins  v.  Glas,  5  Cal.  App. 
68,  89  Pac.  840. 

Illinois. —  McEwen  V.  Nelson,  40  111.  App. 
272. 

Indiana. — ■  Cartwright  V.  Adair,  27  Ind. 
App.  293,  61  N.  E.  240. 

ioiMs.— Swift  V.  Calnan,  102  Iowa  206,  71 
N.  W.  233,  63  Am.  St.  Rep.  443,  37  L.  R.  A. 
462. 

Missouri. —  Harber  v.  Evans,  101  Mo.  661, 
14  S.  W.  750,  20  Am.  St.  Rep.  646,  10  L.  R.  A. 
41. 

New  York. —  Scott  v.  McMillan,  4  N.  Y. 
Suppl.  434. 

North  Carolina. —  Hammond  v.  Schiff,  100 
N.  C.  161,  6  S.  E.  753. 

Tea^as.— Arnold  v.  Chamberlain,  14  Tex. 
Civ.  App.  634,  39  S.  W.  201. 

See  38  Cent.  Dig.  tit.  "Party  Walls,  §§19, 
20. 

69.  Orman  v.  Day,  5  Fla.  385 ;  Huck  v. 
Flentye,  80  111.  258;  McCord  v.  Herrick,  18 
111.  App.  423 ;  Bernard  v.  Pauz6,  16  Quebec 
Super.  Ct.  406. 

If  a  party-wall  was  originally  lawfully 
built,  it  must  have  been  with  the  assent,  ex- 
press or  implied,  of  the  adjoining  owner,  and 
such  assent  in  the  absence  of  proof  of  an 
express  contract  to  pay  cannot  be  stretched 
into  an  implied  contract  to  pay.  List  V. 
Hornbrook,  2  W.  Va.  340. 

If  a  party-wall  was  originally  built  unlaw- 
fully, of  course  no  contribution  can  be 
claimed.    List  v.  Hornbrook,  2  W.  Va.  340. 

Constitutionality  of  statute  compelling 
payment  for  one  half  of  cost  of  party-wall  see 
Constitutional  Law,  10  Cvc.  1098. 

70.  Stehr  v.  Raben,  33  Nebr.  437,  50  N.  W. 
327.  See  however  Goodrich  v.  Lincoln,  93 
111.  359,  where  A  and  B,  owners  of  adjoining 
lots,  agreed  that  A  should  build  a  party-wall 
and  when  B  built  he  should  pay  him  one 

[IV,  D,  1,  a] 


788    [30  Cyc] 


PARTY- WALLS 


b.  Use  of  Wall  as  Fixing  Liability  —  (i)  Ln  General.  A  proprietor  of  land 
lias  no  right  to  avail  himself  of  a  division  wall  l>uilt  by  an  adjacent  proprietor 
before  paying  his  proportionate  share  of  the  cost  of  its  erection,'"  for  until  he  pays 
his  share  of  the  cost  the  wall  is  not  one  in  common,  but  the  exclusive  property 
of  the  builder  ;  "'^  but  wiiere  he  does  make  use  of  such  wall  the  party  first  building 
may  recover  one-half  the  cost  of  construction  of  the  wall  thus  used  in  common,'* 
or  a  moiety  of  the  charge  of  such  part  of  the  wall  as  he  shall  use.'^* 


half  of  the  cost  thereof,  and  B  afterward 
built  but  before  payment  was  adjudged  a 
bankrupt,  and  it  was  held  that  A  had  no  lien 
for  the  cost  of  the  erection  of  the  wall  and 
hsnce  was  entitled  to  no  preference  of  prior- 
ity over  other  creditors. 

Encroachments  as  affecting  right  to  recover. 
—  It  has  been  held  that  one  who,  without  any 
agreement,  builds  a  wall  partly  on  his  own 
lot  and  partly  on  his  neighbor's,  is  not  en- 
titled to  contribution,  even  though  the  neigh- 
bor subsequently  uses  the  wall.  Huck  v. 
Flentye,  80  111. -258;  MeCord  v.  Herrick,  18 
111.  App.  423;  Sherred  v.  Cisco,  4  Sandf. 
(N.  Y.)  480.  Remedy  for  encroachment  see 
supra,  IV,  A,  3,  b. 

71.  Florance  v.  Maillot,  22  La.  Ann.  114; 
Jamison  v.  Duncan,  12  La.  Ann.  785 ;  Sulli- 
van V.  Smith,  II  La.  Ann.  701;  Murrell  v. 
Fowler,  3  La.  Ann.  165;  Faisans  v.  Lovie, 
McGloin  (La.)  113;  Polye  v.  Sheehy,  I  N.  Y. 
City  Ct.  98;  Eiehert  v.  Wallace,  2  Am.  L.  J. 
(Pa.)  326;  Brierly  v.  Tudor,  2  Am.  L.  J. 
(Pa.)  191;  Miller  v.  Elliot,  17  Fed.  Cas.  No. 
9,568,  Cranch  C.  C.  543. 

Contra. —  Bisquay  v.  Jeunelot,  10  Ala.  245, 
44  Am.  Dec.  483  (holding  that  an  action  of 
assumpsit  will  not  lie  to  recover  damages  for 
the  use  by  one  of  the  wall  of  plaintiff's  house 
in  the  construction  of  his  own  house,  in  the 
absence  of  any  contract  to  pay  for  its  use)  ; 
Sherred  v.  Cisco,  4  Sandf.  (N.  Y.)  480  (hold- 
ing that  if  the  owner  of  a  city  lot  on  build- 
ing upon  it  place  half  of  the  wall  upon  the 
adjoining  lot  the  owner  of  the  latter  is  not 
liable  to  contribute  toward  the  expense  of 
the  wall  upon  his  subsequently  using  in  his 
own  erection  the  part  of  the  wall  that  stands 
upon  his  own  land)  ;  Griffin  v.  Sansom,  31 
Tex.  Civ.  App.  500,  72  S.  W.  864  (holding 
that  the  mere  fact  that  an  adjoining  owner 
makes  use  of  a  party-wall  rebuilt  and  stand- 
ing partly  on  liis  land,  but  to  the  rebuilding 
of  which  he  has  not  agreed  to  contribute,  nor 
induced  by  countenancing  an  ex])cctation  of 
conlribufion,  will  not  render  him  liable  for 
part,  of  its  cost) . 

72.  Mickcl  V.  York,  175  111.  62,  51  N.  E. 
848  [rcrcrNhui  60  111.  App.  404]  ;  Costa  V. 
VVliitclicnd,   20    La.   Ann.    341  ;    ./cannin  v. 

itlanc,  II  La.  Ann.  4(i5;  MaMSOii's  A])- 
pcal,  70  I'll.  St.  20  [cited  in  (ilovcr  v.  Mers- 
nian,  4  Mo.  Afip.  00 1.  Seo  also  .lupra,  text 
anil  notes  O.'i,  (M. 

73.  /Ilinois. —  Nelson  v.  MclOwcn,  35  111. 
A|>[).  100. 

lou(i.—  Vk-r  V.  Salol;,  (11)00)  107  N.  W. 
420;  Deere  V.  Wcir-Sliugart  Co.,  !)l  Iowa  422, 
5!)  N.  W.  255;  Molony  r.  Dixon, '(15  Iowa.  130, 
21  N.  VV.  4HH,  54  An'i.  Ifcp.  I. 
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Kentucky. —  Welford  v.  Gerard,  108  Ky. 
322,  56  S.  W.  410,  22  Ky.  L.  Rep.  203.  See 
also  Sherley  v.  Burns,  58  S.  W.  691,  22  Ky. 
L.  Rep.  788. 

Louisiana. —  Winter  v.  Reynolds,  24  La. 
Ann.  113;  Auch  v.  Labouisse,  20  La.  Ann. 
553;  Costa  v.  Whitehead,  20  La.  Ann.  341; 
Davis  V.  Grailhe,  14  La.  Ann.  338. 

Pennsylvania. —  Davids  v.  Harris,  9  Pa.  St. 
501 ;  Fidelity  Ins.,  etc.,  Co.,  v.  Hafner,  6  Pa. 
Super.  Ct.  48. 

See  38  Cent.  Dig.  tit.  "  Party  Walls,"  §  17. 

Contra. —  Eckleman  v.  Miller,  57  Ind.  88, 
holding  that  in  absence  of  agreement  to  pay 
use  of  wall  does  not  bind  one  to  pay. 

Owner  not  contractor  entitled  to  compensa- 
tion.— A  party-wall  is  the  property  of  the 
owner  of  the  house,  and  not  of  the  contractor 
who  built  the  wall,  and  hence  the  contractor 
is  not  entitled  to  compensation  from  the 
builder  of  an  adjoining  house,  who  makes 
use  of  a  party-wall  erected  by  the  first 
builder.  Eiehert  v.  Wallace,  2  Am.  L.  J. 
(Pa.)  326;  Brierly  v.  Tudor,  2  Am.  L.  J. 
(Pa.)  191. 

Cost  of  wall  controls  recovery. —  The  right 
of  action  for  the  use  of  a  party-wall  is  lim- 
ited to  half  the  cost  of  building  it,  and  plain- 
tiff cannot  recover  half  the  value  on  the 
ground  that  the  value  of  the  materials  has 
increased  since.  Florance  v.  Maillot,  22  La. 
Ann.  114. 

Waiver  of  trespass. —  In  Monteleone  v. 
Harding,  50  La.  Ann.  1147,  23  So.  990,  it 
was  held  that  where  a  wall  built  bj'  plaintiff 
encroaches  two  inches  more  upon  the  land 
of  an  adjoining  owner  than  is  authorized 
by  Civ.  Code,  §  678,  relating  to  party-walls, 
the  adjoining  owner,  by  utilizing  the  wall 
in  the  construction  of  a  building  on  his  own 
land,  loses  his  right  to  demand  a  demolition 
of  the  wall  on  account  of  trespass. 

The  grantor  of  one  half  of  a  wall  built 
upon  a  dividing  line  between  two  lots  owned 
by  him,  as  well  as  an  easement  that  the  por- 
tion of  the  wall  not  convoyed  shall  remain  ns 
a  support  or  buttress  to  the  house  and  shall 
not  1)0  movinl  to  the  injury  of  the  building, 
was  held  not  to  have  conveyed  to  the  grantee 
any  right  to  bo  compensated  for  the  use  of 
that  i)nrt  of  the  wall  not  conveyed.  Mulligan 
(,'.  Baylio,  11  Pa.  Diat.  311. 

71.'  DiNlricl.  of  Columbia. —  Ilutchins  v. 
Muiui,  22  Apii.  Cas.  88. 

Illinois,-^-  liuck  /•.  Klonlyo,  80  111.  258. 

lomi.—  Monroo  Lo(lgt>  No.  8  \.  ().  ().  F. 
Alhia  State  It.uik,  112  Iowa  487,  84  N.  W. 
(182;  Hi'ggs  i\  Diiliiig,  102  Iowa  13,  70  N.  W. 
732;  Xu;;viibiilil('r  v.  (Jilliam,  3  Iowa  391. 

MansdvliUNOl.lii. —  Walker    v.    Stetson,  102: 
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(ii)  What  Constitutes  Use.  Under  an  agreement  of  an  adjoining  owner 
to  pay  for  the  use  of  a  party-wall  whenever  he  should  thereafter  use  it,  the  wall 
cannot  be  said  to  be  used  until  the  erection  of  an  adjoining  building  and  the 
appropriation  thereby  of  so  nuicli  of  the  wall  as  was  intended  to  be  used/^  To 
make  an  adjoining  owner  liable  for  the  use  of  a  party-wall  he  must  actually  use 
the  party-wall,  mere  passive  benetit  not  being  sufficient  to  charge  him.™ 

(ill)  Injunction  For  Non-Payment.  An  adjoining  owner  who  attempts  to 
use  a  wall  erected  by  his  neighbor,  without  contributing  to  the  expense  thereof, 
may  be  enjoined  from  so  doing.'^ 

e.  Waiver  of  Right  to  Arbitration.  Where,  by  statute  or  agreement,  it  is 
provided  that  in  case  the  parties  are  unable  to  agree  as  to  the  value  of  the  wall 
the  matter  should  be  submitted  to  arbitration,  defendant's  refusal  to  arbitrate 
fixes  his  liability  from  the  time  of  such  refusal.^^ 


Mass.  8G,  38  N.  E.  18,  44  Am.  St.  Rep.  350; 
Cutter  1-.  Williams,  3  Allen  19G. 

Missouri. —  Huston  v.  De  Zeng,  78  Mo.  App. 
522. 

I'ennsylvaniu. —  Allen  v.  Cass-Stauffer  Co.. 
11  Pa.  Co.  Ct.  231;  Haines  v.  Drips,  2  Pars. 
Eq.  Cas.  236. 

United  States. —  Miller  t.  Elliot,  17  Fed. 
Cas.  No.  9,568,  5  Cranch  C.  C.  543. 

Sse  38  Cent.  Dig.  tit.  "  Party  Walls,"  §§  16, 
17. 

75.  Glover  v.  Mersman,  4  Mo.  App.  90; 
Hunt  V.  Ambruston,  17  N.  J.  Eq.  208 ;  Brown 
V.  McKee,  57  X.  Y.  684.  And  see  Grailile  v. 
Hown,  1  La.  Ann.  140. 

76.  Greenwald  v.  Kappes,  31  Ind.  216; 
Beggs  V.  Duling,  102  Iowa  13,  70  N.  W.  732; 
Sheldon  Bank  v.  Royce,  84  Iowa  288,  50  N.  W. 
'986  (holding  that  where  an  adjoining  owner 
constructs  a  wall  against  a  party-wall,  but 
does  not  attach  it  thereto,  and  the  party-wall 
is  not  necessary  for  its  support,  the  fact  that 
he  relies  upon  the  party-wall  for  protection 
and  so  constructs  his  own  of  poorer  mate- 
rials than  are  generally  used  for  outside  work 
doas  not  show  such  a  "  use  "  of  said  wall  aa 
to  render  him  liable  for  one-half  its  value)  ; 
Kingsland  v.  Tucker,  115  N.  Y.  574,  22  N.  E. 
2G8  [recersi7ig  4:4:  Hun  91]  ;  Wetherill  v. 
Horan,  5  Pa.  Co.  Ct.  190;  Heiland  v.  Cooper, 
38  Wkly.  Notes  Cas.  (Pa.)  560  (holding  that 
the  use  of  a  party-wall  which  will  make  a 
joint  owner  responsible  for  half  the  cost  is  its 
use  for  support  of  his  own  structure  by  per- 
manent physical  attachment  to  the  wall). 
See  also  cases  cited  supra,  note  75. 

Use  creating  liability. —  For  eases  where  a 
portion  of  a  party-wall  was  held  to  be  so 
used  by  an  adjoining  owner  as  to  come  within 
an  agreement  to  pay  for  one  half  of  the  value 
of  so  much  of  the  party-wall  as  was  used  see 
Jebeles.  etc..  Confectionery  Co.  v.  Brown,  147 
Ala.  593,  41  So.  626;  Harris  v.  Dozier,  72 
111.  App.  542;  Deere  v.  Weir-Shugart  Co.,  91 
Iowa  422,  59  N.  W.  255;  ]\Iontpelier  Nat. 
L.  Ins.  Co.  V.  Lee,  75  Minn.  157,  77  N.  W. 
794:  Keith  r.  Ridge,  146  Mo.  90,  47  S.  W. 
904;  Nalle  v.  Paggi,  81  Tex.  201,  16  S.  W.  932, 
13  L.  R.  A.  50;  Mahoney  v.  Lapowski,  3  Tex. 
App.  Civ.  Cas.  §  307,  a  parol  agreement  be- 
tween adjoining  proprietors  whereby  one 
builds  a  party-wall  one  half  on  the  premises 
of  the  adjoining  owner  who  agrees  to  pay  one 


lialf  of  the  value  when  he  shall  use  the 
wall. 

Use  creating  no  liability. —  For  cases  in 
which  there  was  held  to  be  no  such  use  of  the 
party-wall  by  the  adjoining  owner  as  to  ren- 
der him  liable  for  the  value  of  a  part  of  such 
wall  sse  Shaw  v.  Hitchcock,  119  Mass.  254; 
Jenkins  v.  Spooner,  5  Cush.  (Mass.)  419,  52 
Am.  Dec.  739;  Fox  v.  Mission  Free  School, 
120  Mo.  349,  25  S.  W.  172;  Kingsland  v. 
Tucker,  115  N.  Y.  574,  22  N.  E.  268  [revers- 
ing 44  Hun  91];  Brown  v.  McKee,  57  N.  Y. 
684. 

Payment  for  "  any  use." —  Under  a  contract 
for  the  erection  of  a  party-wall,  which  pro- 
vides that  before  a  party  makes  "  any  "  use 
thereof,  he  shall  pay  one-half  the  value  of 
such  wall  to  the  party  who  erected  it,  it 
is  not  material  that  the  party  sovight  to  be 
charged  did  not  have  the  full  use  of  it  for 
supporting  his  building.  McEwen  v.  Nelson, 
40  111.  App.  272. 

77.  Zugenbuhler  v.  Gilljam,  3  Iowa  391; 
Faisans  v.  Lovie,  McGloin  (La.)  113;  Hile- 
man  v.  Hoyt,  23  Pa.  Co.  Ct.  533  (where  an 
agreement  for  the  erection  of  a  party-wall 
provided  that  the  value  of  the  wall  was  to  be 
determined  by  arbitrators,  and  arbitrators 
were  chosen  and  an  award  made,  ancj  it  was 
held  that,  after  the  award  was  made,  equity 
would  restrain  by  injunction  the  breaking  into 
the  wall  or  using  it  until  the  amount  of  the 
award  had  been  made)  ;  Cox  v.  Willetts,  2 
Am.  L.  J.  (Pa.)  327. 

Contra,  in  Alabama,  where  an  owner  has 
built  a  party-wall  on  the  boundary  between 
his  lot  and  the  lot  of  an  adjoining  owner, 
and  the  latter  has  not  promised  to  contribute 
to  the  expense,  equity  will  not  enjoin  him  or 
his  grantee  from  using  the  wall  without  con- 
tribution.   Preiss  v.  Parker,  67  Ala.  500. 

Effect  of  tender  of  payment. —  Making  use 
of  a  party-wall  erected  by  the  owner  of  one 
of  two  adjoining  vacant  lots  after  tender  of 
payment  of  half  the  cost  of  the  wall  will  not 
be  enjoined.  Zugenbuhler  v.  Gilliam,  3  Iowa 
391. 

78.  Scott  V.  McMillan,  4  N.  Y.  Suppl.  434 ; 

Sauer  v.  Monroe,  20  Pa.  St.  219,  holding  that 
where  an  adjoining  owner  breaks  into  a  party- 
wall,  without  notice  to  the  other  party,  who 
was  the  first  builder,  he  thereby  v^faives  his 
right  to  choose  arbitrators,  and  to  have  a  de- 
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2.  For  Cost  of  Repairs,  Alterations,  Etc.  The  eanie  rules  seem  to  apply  to  the 
apportionment  of  the  cost  of  repairs,  alterations,  and  the  like  to  party-walls  as  to 
the  cost  of  their  original  erection  ;™  and  where  one  party  has  borne  the  whole  cost 
an  adjoining  owner  is  liable  for  his  share  thereof  as  soon  as  he  takes  advantage  of 
the  wall  in  its  repaired  or  altered  condition.* 

E.  Injuries  Incident  to  Construction,  Alteration,  or  Removal  —  l.  In 
General.  One  of  two  joint  owners  of  a  party-wall  is  answerable  to  the  other  for 
any  damages  resulting  from  his  interference  with  the  wall  where  tije  necessary 
precautions  are  not  taken  to  avoid  injury.^^  However,  since,  if  in  the  lawful  use 
of  one's  property,  injury  is  occasioned  to  an  adjacent  owner,  which  the  exercise 
of  due  care  could  not  have  prevented,  there  is  no  remedy,  a  part-owner  of  a 
party- wall  is  not  liable  to  an  adjoining  owner  for  damage  to  his  property  caused 
by  tlie  lawful  use  of  such  wall.^^ 

2.  Tearing  Down  or  Repairing  —  a.  In  General.  Some  of  the  authorities 
broadly  state  the  rule  that  a  part-owner  of  a  party-wall  is  liable  to  an  adjoining 
owner  for  all  damages  caused  by  making  repairs  to  or  demolishing  and  rebuilding 
such  wall      while  others  hold  that  he  is  only  liable  where  the  work  is  done  in  a 


cision  as  to  the  value  of  the  wall  by  regu- 
lators, as  provided  for  in  the  act  of  March  6, 
1820.  See  also  Hileman  v.  Hoyt,  23  Pa.  Co. 
Ct.  533. 

79.  See  supra,  IV,  D,  1. 

80.  /oita.— Howell  v.  Goss,  128  Iowa  569, 
105  N.  W.  61. 

'New  York. —  Campbell  v.  Messier,  4  Johns. 
Ch.  334,  8  Am.  Dec.  570.  But  see  Berry  v. 
Todd,  14  Daly  450,  15  N.  Y.  St.  371,  where 
defendant  tore  down  his  house,  leaving  the 
party-wall  betM'een  him  and  plaintiff  in  a 
ragged  condition,  and  the  roof  which  had 
joined  the  buildings  torn  and  leaking.  Pur- 
suant to  a  notice  from  the  buildings  bureau, 
plaintiff  repaired  the  wall  without  notice  to 
defendant,  who  intended  to  rebuild  and  to 
repair  and  strengthen  the  party-wall,  and  it 
was  held  that  plaintiff  could  not  recover 
what  he  had  expended  in  such  repairs,  al- 
though he  did  not  know  of  defendant's  in- 
tention to  rebuild;  one  of  the  grounds  for 
the  decision  being  plaintiff's  failure  to  notify 
defendant  before  making  the  repairs. 

Pennsylvania. —  Hoffstot  V.  Voight,  146  Pa. 
St.  632,  23  Atl.  351  (where,  however,  it  was 
held  that  the  adjoining  owner  was  not  liable 
until  he  began  to  make  a  new  use  of  the 
wall,  nnd  the  mere  replacing  of  his  beams  in 
the  wall  as  they  had  been  in  the  old  wall  was 
not  such  a  use,  but  a  continuance  of  the  old 
use)  ;  Eppelsheimer  v.  Steel,  21  Wkly.  Notes 
Cas.  380;  Bailey's  Appeal,  1  Wkly.  Notes 
Cas.  350.  See  also  Pratt  v.  Meigs,  2  Pars. 
Eq.  Cas.  302. 

Tcnnesfice. —  Sanders  v.  Martin^  2  Lea  213, 
31  Am.  l?ep.  508. 

Virginia. —  Bellenot  v.  Laubc,  105  Va.  842, 
52  S.  K.  698. 

Sec  38  Cent.  Dig.  tit.  "  Party  Walls,"  §  36. 

Comjmrc  Bcidlor  v.  King,  200  111.  302,  70 
N.  K.  703,  101  Am.  St.  l^cp.  216. 

But  Hct!  AnI ominclii  r.  BuhhcII,  63  ,M:i.  350, 
35  Airi.  '10,  hdlding  ihitt  whore  a  purty- 

W'llI  in  (IchI royi'il  by  fii'c,  nnd  one  of  ilie  ail- 
joinint;  owners  rcbiiiIdH  tli(>  wiill  on  ihc  HMine 
fmindiil  ion,  Ii<'  cniinot  ("omyK'l  a  purchiiHcr 
from  llio  fjlli'T  owner  to  coiitril)uln  lo  the 
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cost  of  the  wall,  or  to  make  compensation 
for  using  it  in  the  subsequent  erection  of  a 
building  on  the  other  lot. 

Where  wall  accidentally  destroyed  see 
supra,  IV,  B,  1,  c. 

80a.  See  also  supra,  IV,  B,  3. 

81.  Indiana. —  Briggs  v.  Klosse,  5  Ind.  App. 
129,  31  N.  E.  208,  51  Am.  St.  Rep.  238. 

Louisiana. — •  Pierce  v.  Musson,  17  La.  381. 

Michigan. —  Feige  v.  East  Saginaw  First 
Nat.  Bank,  58  Mich.  164,  24  N.  W.  772. 

Missouri. —  Lynds  v.  Clark,  14  Mo.  App. 
74. 

Neil)  York. —  Brooks  v.  Curtis,  50  N.  Y. 
639,  10  Am.  Eep.  545  [.affirming  4  Lans.  283] ; 
Eno  V.  Del  Vecchio,  4  Duer  53. 

England. —  Bradbee  v.  Christ's  Hospital,  2 
Dowl.  P.  C.  N.  S.  164,  11  L.  J.  C.  P.  209,  4 
M.  &  G.  714,  5  Scott  N.  R.  79,  43  E.  C.  L. 
368. 

See  38  Cent.  Dig.  tit.  "  Party  Wall,"  §  40. 

82.  Clemens  v.  Speed,  93  Ky.  284,  19  S.  W. 
660,  14  Ky.  L.  Rep.  625,  19  L.  R.  A.  240 
(where  it  is  held  that  whatever  injury  was 
done  plaintiff's  house  was  damnum  absque 
injuria)  ;  Negus  v.  Becker,  143  N.  Y.  303,  38 
N.  E.  290,  42  Am.  St.  Rep.  724,  25  L.  R.  A. 
667  [reversing  68  Hun  293,  22  N.  Y.  Suppl. 
986,  and  distinguishing  Brooks  r.  Curtis,  50 
N.  Y.  639,  lO'  Am.  Rep.  5-45]  ;  Richart  V. 
Scott,  7  Watts  (Pa.)  460,  32  Am.  Dec. 
779. 

83.  Nippert  v.  Warneke,  128  Cal.  501,  61 
Pac.  90,  270  (where  plaintiff  removed  a  party- 
wall  after  defendant  had  repudiated  the  claim 
that  it  was  a  party-wall,  and  warned  him 
that  he  intended  to  continue  excavations  be- 
ing niiulo,  and  advised  him  to  take  care  of 
his  building,  and  it  was  held  that  such  re- 
moval was  caused  by  defendant,  and  honco 
pliiiiiiiir  could  recover  for  damages  resulting 
tlicr<>froni)  ;  Fowler  v.  Saks,  7  Mnckey  (D.  0.) 
570,  7  L.  R.  A.  619;  Fischer-Lonf  Co.  r.  Cnld- 
well,  15  Kv.  L.  Rop.  542;  Schile  v.  Brokhiihus, 
80  N.  V.  '6M;  Earl  r.  BeadloHfon,  42  N.  Y. 
Super,  rt.  291;  Potter  i\  Wliitc>,  6  BoflW. 
(N.  Y.)  611;  Borrv  V.  Todd,  14  Dnly  (N.  Y.) 
450,  15  N.  Y.  St.  371. 
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careless  or  negligent  manner,^  and  that,  where  the  adjoining  owner  refuses  or 
neglects  to  join  in  the  expense  of  repairing  or  rebuilding  a  dangerous  wall,  he 
cannot  maintain  an  action  for  the  inconvenience  or  damages  occasioned  thereby, 
where  the  work  is  done  with  due  care  and  despatch.^^ 

b.  Failure  to  Tear  Down  of  Repair.  A  part-owner  of  a  party-wall  who  negli- 
gently permits  it  to  stand  after  its  partial  destruction  and  weakening  by'  fire  is 
lial)le  to  another  part-owner  who  is  using  part  of  the  wall  for  damages  resulting 
to  the  latter  from  a  falling  of  another  portion  of  the  wall  in  whicli  he  has  no 
interest  and  is  not  using.^*"  The  builder  of  a  party-wall,  under  a  contract  that  he 
shall  be  the  owner  of  such  wall  until  the  other  party  to  the  contract  makes  pay- 
ment therefor,  is  liable  for  damages  for  failure  to  maintain  it  in  a  safe  condition." 

V.  RIGHTS,  DUTIES,  AND  LIABILITIES  OF  PURCHASER.^s 

A.  Independent  of  Covenant  op  Agreement — l.  In  General.    As  has 

already  been  stated,  the  rule  is  that  where,  after  erecting  a  ])arty-wall  between 
two  lots,  the  owner  sells  one  lot,  such  conveyance,  unless  there  is  an  express 
reservation  to  the  contrary  in  the  conveyance,  conveys  to  the  purchaser  the  right 
to  use  the  party-wall.^^  One  wlio  buys  land  bounded  by  a  party-wall,  in  ignorance 
that  his  vendor  has  not  paid  his  share  of  the  cost  of  tlie  wall,  does  not  acquire  the 
right  to  use  the  wall.^° 

2.  Right  to  Compensation.  Under  statutes  giving  to  the  builder  of  a  party- 
wall,  located  partly  upon  an  adjoining  lot,  the  right  to  compensation  for  half  the 
cost  of  so  mucli  thereof  as  the  adjoining  owner  shall  thereafter  use,  the  purchaser 
of  the  lot  from  the  builder  of  the  wall  is  entitled  to  such  compensation  and  not 
his  vendor.^^ 


84.  McMinn  v.  Karter,  116  Ala.  390,  22  So. 
517  (holding  that  a  weakening  in  a  party- 
wall  incident  to  the  adjoining  of  a  building 
thereto  in  the  customary  and  proper  manner 
does  not  violate  a  legal  duty,  nor  a  contract 
providing  that  nothing  shall  be  done  to  im- 
pair the  strength  of  the  wall  as  a  party- 
wall)  ;  Gettwerth  v.  Hedden,  30  La.  Ann.  30; 
Pierce  v.  Musson,  17  La.  389;  Loney  v.  High, 
13  La.  271.  See  also  Pokorny  v.  Pratt,  110 
La.  603,  34  So.  703. 

85.  Crawshaw  v.  Sumner^  56  Mo.  517.  See 
Hieatt  v.  Morris,  10  Ohio  St.  523,  78  Am. 
Dec.  280,  where  A  and  B  built  houses  at  the 
same  time,  and  built  a  partition  wall  on  the 
division  line  at  joint  expense,  without  any 
agreement  as  to  its  maintenance.  After  a 
peaceful  occupancy  of  twenty-one  years,  A's 
grantee  notified  B's  grantee  that  he  was  about 
to  tear  down  half  the  partition  wall  in  order 
to  erect  a  better  building,  and  against  the 
objections  of  the  latter  the  former  tore  down 
the  half  on  his  land,  using  due  care,  notwith- 
standing which  the  other's  building  fell. 
It  was  held  that  there  was  no  cause  of  action, 
no  agreement  having  been  made  as  to  its 
maintenance,  or  as  to  the  length  of  time 
during  which  it  should  stand. 

86.  Beidler  r.  King,  209  111.  302,  70  N.  E. 
763,  101  Am.  St.  Eep.  246. 

87.  MeChesney  i\  Davis,  86  111.  App.  380. 

88.  Conveyance,  sale,  or  transfer  of:  Ease- 
ment see  Easements,  14  Cyc.  1184.  Estate 
held  by  tenant  in  common  see  Tenancy  in 
Common.    Real  property  see  Deeds. 

89.  See  supra,  II,  E. 

Easements  by  prescription. —  Where  an  ad- 


joining owner  obtains  by  prescription  an  ease- 
ment for  the  support  of  his  building  on  his 
neighbor's  wall,  such  easement  becomes  ap- 
purtenant to  his  estate,  and  passes  to  his 
grantee.  Barry  v.  Edlavitch,  84  Md.  95,  35 
Atl.  170,  33  L.  R.  A.  294. 

90.  Chism  v.  Lefebre,  27  La.  Ann.  199; 
Lavergne  v.  Lacoste,  26  La.  Ann.  507 ;  Mc- 
Gittigan  v.  Evans,  8  Phila.  (Pa.)  264. 

Where  grantor  was  not  liable. —  In  Eckle- 
man  v.  Miller,  57  Ind.  88,  it  was  held  that 
such  use  of  the  party-wall  by  the  grantee 
will  not  bind  the  grantor,  in  the  absence  of 
special  agreement  on  the  grantor's  part  to 
bear  his  share  of  the  cost  of  its  erection. 

91.  Halpine  v.  Barr,  21  D.  C.  331;  Thom- 
son V.  Curtis,  28  Iowa  229 ;  Hunt  v.  Am- 
bruster,  17  N.  J.  Eq.  208. 

The  Pennsylvania  act  of  April  10,  1849 
(Pamphl.  Laws  (1849),  p.  600),  provides 
that  in  all  conveyances  of  houses  and  build- 
ings the  right  to  compensation  for  party- 
walls  passes  to  the  purchaser,  unless  other- 
Mdse  expressed.  It  has  been  held,  however, 
that  a  conveyance  made  before  the  passage 
of  this  act,  and  containing  no  express  con- 
veyance of  the  right  to  compensation  for  a 
party-wall,  did  not  pass  such  right  to  the 
vendee.  Voight  v.  Wallace,  179  Pa.  St.  520, 
36  Atl.  315;  Bell  v.  Bronson,  17  Pa.  St.  363; 
Dannaker  v.  Rilev,  14  Pa.  St.  435.  See  Lea 
V.  Jones,  209  Pa.  St.  22,  57  Atl.  1113,  holding 
that  this  act  makes  the  right  to  compensa- 
tion pass  with  the  land  and  vest  in  the  owner 
at  the  time  of  such  use,  and  where  such  right 
has  actually  vested  it  does  not  pass  by  a 
subsequent  conveyance. 
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3.  Liability  For  Cost  of  Rebuilding.  In  some  jurisdictions  tlie  rule  is  that 
wliere  a  party-wall  becomes  so  ruinous  that  it  is  necessary  to  rebuild  it  the 
expense  of  tearing  it  down  and  rebuilding  is  an  equitable  charge  on  the  wall, 
"which  will  bind  the  purchaser  to  contribute  one-half  the  expense  thereof/'' 

4.  Rights  and  Liabilities  Between  Grantor  and  Grantee  —  a.  In  GeneraL  An 
easement  in  a  party-wall  may  be  granted  in  fee,  so  that  tlie  grantee  cannot  be  dis- 
turbed by  ejectment,  or  otherwise,  in  his  enjoyment  of  it.*^ 

b.  Recovery  For  Breach  of  Covenant  Against  Encumbrances.^*  While  the  right 
of  an  adjoining  owner  to  use  a  party-wall  does  not  constitute  such  an  encumbrance 
upon  the  premises,  or  defect  in  the  title  thereof,  as  will  relieve  the  vendee  from 
his  contract  for  purchase  thereof,'^  a  mutual  easement  of  adjoining  proprietors  in 
a  party-wall  being  a  benefit  and  not  a  burden,'-"'  where  a  vacant  lot  supports  the 
half  of  the  wall  of  the  building  erected  on  an  adjoining  lot,  and  a  purchaser  of 
the  vacant  lot  is  bound  by  the  terras  of  a  party-vv^all  agreement  entered  into 
between  his  grantor  and  the  adjoining  owner  to  pay  half  of  the  cost  of  such  wall 
in  order  to  use  the  same,  it  is  held  that  the  purchaser  may  sue  for  a  breach  of  the 
covenant  against  encumbrances."  So  too  the  existence  of  a  party-wall  "wholly  on 
one  of  two  adjacent  lots  of  land,  yet  subject  to  the  right  of  enjoyment  by  the 
owner  of  the  other,  constitutes  an  encumbrance,  and  is  a  breach  of  the  covenant 
against  encumbi-ances.''^ 

B.  Covenants  and  Ag-peements  as  to  Party- Walls  as  Affecting"  Pupchas- 
ers  °^  —  1.  Construction  and  Operation  in  General.  Where  by  a  party- wall  agree- 
ment one  party  agrees  to  erect  the  wall,  and  the  adjoining  owner  agrees  that 
wlienever  he  or  any  one  claiming  under  him  shall  make  use  of  such  wall  he  will 
pay  to  the  builder  his  proportionate  share  of  the  cost  of  its  erection,  a  subsequent 
purchaser  of  the  adjoining  land,  by  whom  the  wall  is  used,  with  full  notice^  of 
the  builder's  rights,  cannot  avail  himself  of  the  use  of  the  wall  without  compliance 
"with  the  terms  under  which  it  was  built.^ 


92.  Campbell  v.  Mesier,  6  Johns.  Ch. 
(N.  Y.)  21.  See,  however,  Davis  v.  Marshall, 
9  La.  Ann.  480,  holding  that  where  one  buys 
after  the  reconstruction  of  a  party-wall  which 
neither  he  nor  his  vendor  is  shown  to  have 
used,  unless  lie  has  personally  undertaken 
to  pay  half  the  cost,  he  is  not  bound  to  do  so. 

93.  Hendrick  f.  Haly,  4  Ky.  L.  Eep.  356; 
Ogden  V.  Jones,  2  Bosw.  (N.  Y.)  685;  Brond- 
age  V.  Warner,  2  Hill  (N.  Y.)  145.  See  also 
Eidgway  v.  Vose,  3  Allen  (Mass.)  180;  Mus- 
grave  v.  Sherv>-ood,  53  How.  Pr.  (N.  Y.) 
311. 

94.  Right  of  lessee  against  landlord  for 
breach  of  covenant  against  encumbrances  see 
Landloki)  and  Tenant,  24  Cyc.  1070  note  62. 

95.  Hendricks  v.  Stark,  37  N.  Y.  100,  '93 
Am.  Dec.  549;  Mohr  v.  Barmelce,  43  N.  Y. 
Super.  Ct.  320;  Butterworth  f.  Crawford,  3 
Daly  (N.  Y.)  57  \rcAicritcd  on  other  grounds 
in  40  N.  Y.  349,  7  Am.  Rep.  352]. 

96.  Brooks  r.  Curtis,  50  N.  Y.  039,  10  Am. 
Bop.  545;  Hendricks  v.  Stark,  37  N.  Y.  100, 
93  Am.  Dec.  519;  Musgravc  v.  Sherwood,  54 
Hf)w.  Pr.  (N.  Y.)  338  \rcvc.r&cd  on  otlior 
grounds  in  23  TTun  009].  Sec  also  Partridge 
V.  fJillicrt,  15  N.  Y.  001,  09  Am.  Doc.  032. 

97.  Savage  t.  Mason,  3  Ciisli.  (Mass.)  500; 
Mackcy  v.  Harmon,  31  Minn.  KlS,  24  N.  W. 
702;  l'!Iond<'aii  r.  Slioridan,  '17  Mo.  App.  400; 
J5urr  r.  LiimaHler,  30  Nc))r.  088,  40  N.  \V. 
1015,  27  Am.  St.  T?c]).  42H,  9  L.  1?.  A.  037. 

In  Iowa,  however,  wlicro  the  fttaiiitn  givcH 
ilic  ri;^')ii.  lo  i'chI  half  of  \\w.  wall  upon  the 
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contiguous  lot  and  requires  the  owner  of  the 
vacant  lot  to  pay  his  proportionate  share  of 
the  expanse  of  the  wall  before  he  enters  upon 
its  enjoyment,  the  purchaser  of  the  vacant 
lot  cannot  maintain  an  action  for  breach  of  a 
covenant  against  encumbrances.  Bertram  v. 
Curtis,  31  Iowa  46. 

98.  Cecconi  v.  Rodden,  147  Mass.  164,  10 
N.  E.  749 ;  Mohr  v.  Parmelee,  43  N.  Y.  Super. 
Ct.  320;  Giles  v.  Dugro,  1  Duer  (N.  Y.)  331; 
Stern  f.  Saeger,  34  Leg.  Int.  (Pa.)  21. 

99.  Purchaser's  right  to  recover  against  his 
vendor  for  breach  of  covenant  against  encum- 
brances see  supra,  V,  A,  4,  b. 

1.  Notice  of  agreement  see  infra,  V,  B,  3. 

2.  Richardson  v.  Tobey,  121  Mass.  457,  23 
Am.  Rep.  283;  Standish  v.  Lawrence,  111 
Mass.  Ill;  Maine  v.  Cumston,  98  Mass.  317; 
Knowlcs  V.  Ott,  (Tex.  Civ.  App.  1895)  34 
S.  W.  295;  Irving  /'.  Turnbull,  [1900]  2  Q.  B. 
129,  09  L.  J.  Q.  B.  593.  See  Lester  v.  Barion, 
40  Barb.  (N.  Y.)  297,  where  L,  plaintill", 
owni^d  a  lot  in  fee,  and  C  held  a  contract  for 
the  adjoining  lot.  L  erected  a  biiilding  upon 
his  lot,  and,  by  agreement  with  C,  pla('(>d  half 
of  the  partition  wall  on  C's  lot.  When  0 
built  u]ion  his  lot,  he  and  those  deriving  title 
under  him  were  to  pay  L  half  the  cost  of  the 
wall.  C  sold  his  interest  lo  W,  who  obtained 
a  deed  from  the  owner  of  tlio  fee.  W  then 
etnivcyed  llie  lot  to  B,  dt>fcndant,  allowing 
him  a  deduction  of  one  hundred  dollars  from 
tlie  )inrclinH('-nion('V,  on  Mccount  of  tb(>  liabil- 
ity to       for  balf'iho  wall.    'V\w  deed  to  B 
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2.  Covenants  and  Agreements  Personal  or  Running  With  the  Land.  Upon  the 
question  as  to  whetlier  the  assigns  of  the  builder  of  a  partj'-wall  can  recover  on  a 
covenant  for  contribution,  and  whether  tlie  assignee  of  the  covenantor  is  liable 
on  such  covenant,  there  is  a  conflict  of  opinion  which  it  is  diflicult  to  reconcile.^ 
However,  according  to  the  seeming  weight  of  authority,  the  right  to  reimburse- 
ment for  the  use  of  a  party-wall  under  an  agreement  with  an  adjoining  owner  is 
personal,  and  does  not  run  with  the  land,  so  as  to  inure  to  the  benefit  of  the 
assignee  of  tlie  covenantee  ;  *  although  in  some  jurisdictions,  in  the  absence  of  con- 
tract and  stipulations  to  the  contrary,^  it  is  held  that  the  covenants  of  party-wall 
contracts  do  run  with  the  land,  and  that  all  their  benefits  and  burdens  —  the  lia- 
bility to  perform  and  the  right  to  take  advantage  of  them  —  both  pass  to  the  heir 
or  assignee  of  the  land  to  which  the  covenant  is  attached.^  Upon  the  second 
part  of  tlie  question,  namely,  as  to  whether  an  agreement  whereby  the  builder  of 
a  party-wall  is  to  be  paid  for  the  use  thereof  by  an  adjoining  owner  is  a  covenant 
running  with  the  land,  so  as  to  bind  the  assigns  of  the  adjoining  owner,  there  is 


contained  tliis  clause:  "The  above  convey- 
ance is  executed,  subject  to  the  wall  now 
standing  on  the  north  line  of  said  lot,  the 
party  of  the  second  part  assuming  all  liability 
under  or  by  reason  of  any  contract  now  ex- 
isting in  respect  to  said  wall."  B  erected  a 
building  on  his  lot,  using  the  partition  wall. 
It  was  held  that  this  was  not  an  agreement 
in  terms  to  pay  L,  or  to  pay  for  the  wall  or 
any  part  of  it,  but  was  simply  an  undertaking 
to  assume  W's  liability.  The  parties  thereto 
intended  only  to  limit  W's  covenant,  and  to 
save  him  harmless  from  all  personal  liability. 
See  also  Houghton  v.  Mendenhall,  50  Minn. 
40,  52  N.  W.  2G9;  and  cases  cited  tw/ro, 
note  13.  See,  however,  Joy  v.  Boston  Penny 
Sav.  Bank,  115  Mass.  60,  holding  that  a 
contract  not  under  seal  between  adjacent 
landowners  that  one  shall  build  a  division 
wall,  half  on  the  land  of  each,  and  the  other 
pay  half  the  expense,  gives  the  builder  no 
interest  in  the  land  of  the  other,  enforceable 
by  the  builder  or  his  grantee  in  a  suit  at 
law.  Compare  Lincoln  v.  Burrage,  177  Mass. 
378,  50  N.  E.  67,  52  L.  R.  A.  110. 

Covenants  personal  or  running  with  land 
see  infra,  V,  B,  2. 

3.  See,  generally.  Covenants,  11  Cyc.  1084. 
See  also  cases  cited  infra,  notes  4-12. 

4.  Colorado. —  Crater  v.  MeCormick,  4  Colo. 
496. 

District  of  Columbia. —  Eberly  v.  Behrend, 
20  D.  C.  215. 

///iHOJS.— Gibson  i'.  Holden,  115  111.  199,  3 
N.  E.  282,  56  Am.  Eep.  146;  McMullen  v. 
Moffitt,  68  111.  App.  160;  Behrens  v.  Hoxie, 
26  111.  App.  417.  Contra,  Tomblin  v.  Fish, 
18  111.  App.  439. 

Indiana. —  Bloch  v.  Isham,  28  Ind.  37,  92 
Am.  Dec.  287. 

Missouri. —  Huling  v.  Chester,  19  Mo.  App. 
607.  • 

New  York. —  Hart  v.  Lyon,  90  N.  Y.  663; 
Cole  f.  Hughes,  54  N.  Y.  444,  13  Am.  Eep. 
611  [overruliiig  Burlock  v.  Peck,  2  Duer 
90]  ;  Sehwenker  v.  Picken,  91  N.  Y.  App 
Dir.  367,  86  N.  Y.  Suppl.  681;  Sebald  v. 
Mulholland,  11  Misc.  714,  31  N.  Y.  Suppl. 
'863  {affirming  6  Misc.  349,  26  N.  Y.  Suppl. 
913.  and  affirmed  in  155  N.  Y.  455,  50  N.  E. 
260]    (holding  this  to  be  true,  even  though 


the  agreement  also  provided  that  it  should 
be  construed  as  a  covenant  running  with  the 
land)  ;  Frohman  V.  Dickinson,  11  Misc.  9,  31 
N.  Y.  Suppl.  851,  1  N.  Y.  Annot.  Cas.  332; 
Squires  v.  Pinkney,  13  N.  "i.  St.  749;  Squier 
V.  Townshend,  2  N.  Y.  City  Ct.  142.  Contra, 
Brown  v.  Pentz,  1  Abb.  Dec.  227;  Weyman  v. 
Ring-old,  1  Bradf.  Surr.  40. 

Pennsylvania. —  Todd  v.  Stokes,  10  Pa.  St. 
155;  Davids  v.  Harris,  9  Pa.  St.  501;  Hart  V. 
Kucher,  5  Serg.  &  R.  1 ;  Ingles  v.  Bringhurst, 
1  Dall.  341,  1  L.  ed.  167;  Pratt  v.  Meigs,  2 
Pars.  Eq.  Cas.  302. 

West  Virginia. —  List  V.  Hornbrook,  2 
W.  Va.  340. 

Canada. —  Kenny  v.  Mackenzie,  12  Ont.  App. 
346. 

See  38  Cent.  Dig.  tit.  "  Party  Walls,"  §  49. 

5.  Pillsbury  v.  Morris,  54  Minn.  492,  56 
N.  W.  170. 

6.  Adams  v.  Noble,  120  Mich.  545,  79  N.  W. 
810;  Kimm  v.  Griffin,  67  Minn.  25,  69  N.  W. 
634,  64  Am.  St.  Rep.  385  {distinguishing 
Pillsbury  v.  Morris,  54  Minn.  492,  56  N.  W. 
170] ;  Loyal  Mystic  Legion  v.  Jones,  73  Nebr. 
342,  102  N.  W.  621  {criticizing  and  practi- 
cally overruling  Cook  v.VsmI,  A  Nebr.  (Unoff. ) 
93,  93  N.  W.  430,  66  L.  R.  A.  673]  ;  Piatt  v. 
Eggleston,  20  Ohio  St.  414;  Pendleton  v.  Fos- 
dick,  6  Ohio  Dec.  (Reprint)  795,  8  Am.  L. 
Rec.  149  (holding  that  where  a  party-wall  ?s 
in  esse  at  the  time  an  agreement  is  made  as 
to  its  use,  the  use  of  the  word  "  assigns  "  is 
not  necessary  to  make  the  easement  run  with 
the  land  to  the  grantee  of  the  covenantee)  ; 
Irving  V.  Turnbull,  [1900]  2  Q.  B.  129,  69 
L.  J.  Q.  B.  593  (holding  that  where  an  estate 
has  been  laid  out  in  plots  for  building  upon 
the  condition,  inter  alia,,  that  the  purchaser 
of  a  plot  first  building  a  party-wall  is  to  be 
repaid  by  the  purchaser  of  the  adjoining  plot 
one  half  of  the  value  of  the  party-wall,  and 
the  original  purchasers  of  plots  sell  their 
plots,  either  built  upon  or  vacant,  to  other 
purchasers,  an  implied  contract  arises  be- 
tween these  subpurchasers  of  adjoining  plots 
that,  as  between  them,  and  the  subpurchaser 
of  a  vacant  plot,  adjoining  a  plot  on  which 
a  house  has  already  been  built  by  an  original 
purchaser,  when  he  builds  his  house  up  to  the 
house  already  built  and  makes  use  of  its 
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an  even  greater  conflict  of  authority,  the  decisions  not  even  harmonizing  in  the 
same  jurisdiction.  There  is  weighty  authority  for  the  rule  that  such  an  agree- 
ment is  a  covenant  running  witli  the  laud,''  some  of  the  decisions  being  based  on 
the  ground  tliat  the  burden  of  the  agreement  runs  veith  the  land,^  and  others 
seemingly  upon  the  clearly  expressed  intention  of  the  parties  to  the  agreement  to 
bind  the  assigns  of  the  covenantor ;  ^  nevertheless  there  is  eminent  authority  to 
the  effect  that  such  covenants  are  not  in  the  nature  of  covenants  running  with 
the  land,  but  purely  personal,  and  that  the  right  to  exact  payment  does  not  pass 
to  the  grantee  of  the  one,  and  the  obligation  to  pay  does  not  rest  upon  the  grantee 
of  the  other ;  and  yet  even  in  jurisdictions  where  the  latter  rule  obtains  there 
are  decisions  to  the  effect  that  where  a  party-wall  agreement  expressly  provides 
that  the  covenants  thereof  shall  run  with  the  land,  it  will  be  construed  as  running 
with  and  charging  the  land,  the  effect  of  the  covenant  being  to  grant  or  create  an 


gable  walls  lie  shall  repay  the  then  owner  of 
the  house,  and  not  the  original  builder,  the 
half  cost  of  the  party  gable  wall). 

7.  Georgia. —  Rawson  v.  Bell,  46  Ga.  19. 
Kansas. —  South  worth  v.  Perring,  71  Kan. 

755,  81   Pac.  481,   114  Am.  St.  Rep.  527, 

2  L.  R.  A.  N".  S.  87,  (1905)  82  Pac. 
785. 

Kentucky. — Ferguson  v.  Worrall,  101  S.  W. 
966,  31  Ky.  L.  Rep.  219,  9  L.  R.  A.  N.  S. 
1261. 

Louisiana. —  Winter  v.  Reynolds,  24  La. 
Ann.  113. 

Massachusetts. —  Richardson  v.  Tobey,  121 
Mass.  457,  23  Am.  Rep.  283. 

Minnesota. —  Montpelier  Nat.  L.  Ins.  Co.  v. 
Lee,  75  Minn.  157,  77  N.  W.  794;  Kimm  v. 
Griffin,  67  Minn.  25,  69  N.  W.  634,  64  Am. 
St.  Rep.  385. 

Missouri. —  Huling  v.  Chester,  19  Mo.  App. 
607. 

Nebraska. —  Loyal  Mystic  Legion  v.  Jones, 
73  Nebr.  342,  102  N.  W.  021  [criticizing  Cook 
V.  Paul,  4  Nebr.  (Unoff.)  93,  93  N.  W.  430,  66 
L.  R.  A.  673]. 

New  York. —  Keteltas  v.  Penfold,  4  E.  D. 
Smith  122,  holding  that  a  right  granted  by 
one  man  to  another  for  the  use  of  a  part  of  a 
lot,  for  the  purpose  of  erecting  a  party-wall, 
is  an  incorporeal  hereditament,  and  a  cove- 
nant connected  with  it  binds  and  is  a  charge 
upon  the  land. 

Pennsylvania. —  Vollmer's  Appeal,  61  Pa. 
St.  118. 

Texas. —  Arnold  v.  Chaml)erlain,  14  Te.x. 
Civ.  App.  634,  39  S.  W.  201;  Mahoney  V. 
Lapowski,  3  Tox.  App.  Civ.  Cas.  §  307. 

Kngland.—  TlsiiTd  v.  Bell,  [1898]  A.  C. 
420. 

See  38  Cent.  Dig.  tit.  "  Party  Walls,"  §  40. 

8.  King  V.  Wight,  155  Mass."  444,  29  N.  E. 
044;  Fergus  Fall.s  First  Nat.  Bank  v.  Secu- 
rity Rank,  (11  Minn.  25,  03  N.  W.  264;  Pitls- 
biiry  V.  MorriH,  54  Minn.  492,  50  N.  W.  170; 
.lor'dim  Kraft,  33  N<-))r.  844,  51  N.  W.  280; 
I'latt  V.  KgglcHlon,  20  Ohio  St.  14;  TTall  f. 
Gcycr,  14  Oliio  Oir.  Ct.  229,  7  Oliio  Cir.  Dec. 
43(1;  Mifboir  r.  HuglicH,  5  Ohio  Oir.  Ct.  120, 

3  Ohio  Cir.  Dec.  02. 

0.  .(cliclcH,  <•(('.,  Confprtionory  Co.  r.  Brown, 
147  Mm.  593,  41  So.  020;  Ooiidnill,  v.  Kohs, 
102  hid.  KWi,  20  N,  E.  198;  Mniiii'  r.  (!iiiu- 
hIoij,  !IH  Miihm.  317;  Siiviigc  v.  MnHoii,  3  CuhIi. 
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(Mass.)  500;  Parsons  v.  Baltimore  Bldg., 
etc..  Assoc.,  44  W.  Va.  335,  29  S.  E.  999,  67 
Am.  St.  Rep.  769. 

10.  Illinois. —  Gibson  v.  Holden,  115  111. 
199,  3  N.  E.  282,  56  Am.  Rep.  146  [affirming 
16  111.  App.  411]. 

Indiana.— Bloch  v.  Isham,  28  Ind.  37,  92 
Am.  Dec.  287. 

3Iassachusetts. —  Lincoln  v.  Burrage,  177 
Mass.  378,  59  N.  E.  67,  52  L.  R.  A.  110. 

Mississippi. —  Mayer  v.  Martin,  83  Miss. 
322,  35  So.  218  (holding  that  each  purchaser 
of  either  lot  on  which  a  party-wall  has  been 
placed  has  the  right  to  assume  that  any  com- 
pensation as  between  their  vendors  has  been 
paid)  ;  Kells  v.  Helm,  56  Miss.  700. 

Nebraska. —  Cook  v.  Paul,  4  Nebr.  (Unoff.) 
93,  93  N.  W.  430,  66  L.  R.  A.  673. 

New  York. —  Sebald  v.  Mulholland,  155 
N.  Y.  455,  50  N.  E.  260  [affirming  11  Misc. 
714,  31  N.  Y.  Suppl.  863,  and  distinguishing 
Mott  V.  Oppenheimer,  135  N.  Y.  312,  31  N.  E. 
1097,  17  L.  R.  A.  409] ;  Scott  v.  McMillan,  76 
N.  Y.  141  [affirming  8  Daly  320]  ;  Cole  v. 
Hughes,  54  N.  Y.  444,  13  Am.  Rep.  611 
[overruling  Burlock  v.  Peck,  2  Duer  90] 
(holding  that  the  obligation  of  all  contracts 
is  ordinarily  limited  to  those  by  whom  they 
are  made,  and  if  privity  of  contract  be  dis- 
pensed with,  its  absence  must  be  supplied  by 
privity  of  estate)  ;  McDonnell  v.  Culver,  8 
Hun  155;  Duer  v.  Fox,  29  Misc.  81,  60  N.  Y. 
Suppl.  580;  Squires  v.  Pinckney,  13  N.  Y.  St. 
749;  Squier  v.  Townshend,  2  N.  Y.  City  Ct. 
142;  Curtiss  v.  White,  Clarke  389.  See  also 
Weeks  v.  McMillan,  13  Daly  139,  holding 
that  where  an  agreement  concerning  a  party- 
wall  makes  no  attempt  to  bind  subsequent 
grantees,  they  are  not  bound. 

Pennsylvania. —  White  v.  Snyder,  2  Miles 
395. 

yraas.— Nalle  v.  Paggi,  (1888)  9  S.  W. 
205,  1  L.  R.  A.  33. 

'Washington. —  T-vinnonr  v.  Mosoa,  32  Wash. 
215,  73  Pac.  380,  holding  that  one  taking  a 
warranty  dond  wiihout  reservation  from  ten- 
nnts  in  conunon  is  not  bound  by  a  ])roviou3 
purty-wull  agreiMUont  l)pt\veon  his  grantors  on 
tlie  one  liiind  and  one  of  them  owning  an  ad- 
joining )>Mr('('l  on  the  oilier,  allhough  tho 
ngri'ciiieiil  i.M  doclnrod  to  bo  a  covenant  run- 
ning willi  I  he  liind. 

See  38  (^ciit.  Dig.  tit.  "Party  Walls,"  §  40. 
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interest  in  the  premises."  In  at  least  one  jurisdiction  there  are  decisions  drawing 
a  distinction  between  the  benefit  and  burden  of  the  agreement,  and  holding  that 
the  former  is  purely  personal,  while  tlie  latter  concerns  the  land  and  runs  with  it.'^ 

3.  Notice  of  Party- Wall  Agreement  —  a.  Operation  and  Effect.  Where  the 
owner  of  land  builds  a  wall  under  an  agreement  with  an  adjoining  owner  that 
the  latter  shall,  on  using  any  part  of  the  wall,  pay  proportionately  therefor,  a  pur- 
chaser with  notice  from  such  adjoining  owner  will  be  liable  for  any  part  of  such 
wall  used  by  him.^'^  However,  to  affect  a  purchaser  of  property  with  notice  of 
an  easement  in  favor  of  an  adjoining  owner,  the  easement  must  be  obvious  and 
apparent  to  any  observer.  An  apparent  sign  of  servitude  must  exist  on  the 
premises  purchased,  in  favor  of  the  adjoining  owner,  or,  as  expressed  by  some  of 
the  authorities,  the  marks  of  the  burden  must  be  open  and  visible.'* 

b.  Record  as  Notice.  In  some  jurisdictions  the  proper  registration  of  a  party- 
wall  agi-eement  is  notice  to  all  purchasers  of  the  real  estate  affected  by  the 
agreement.^'' 


11.  Mott  r.  Oppenheimer,  135  N.  Y.  312, 
31  N.  E.  1097,  17  L.  R.  A.  409;  Guentzer  x. 
Juch,  51  Hun  (N.  Y.)  397,  4  N.  Y.  Suppl.  39; 
Bedell  f.  Kennedy,  38  Hun  (N.  Y.)  510 
{.affirmed,  in  109  N.  Y.  153,  16  N.  E.  326] ; 
Stewart  v.  Aldrieh,  8  Hun  (N.  Y.)  241; 
Kearr  c.  Sossan,  26  N.  Y.  Wkly.  Dig.  480. 

12.  Mackin  f.  Haven,  187  111.  480,  58  N.  E. 
448  [affirming  88  111.  App.  434];  Roche  V. 
Ullman,  104  III.  Ill;  Harris  v.  Dozier,  72 
111.  App.  542. 

13.  Iowa. —  Pew  v.  Buchanan,  72  Iowa  637, 
34  N.  W.  453;  Wickersham  v.  Orr,  9  Iowa 
253,  74  Am.  Dec.  348. 

Massachusetts. —  Standish  v.  Lawrence,  111 
Mass.  111. 

Minnesota. —  Fergus  Falls  First  Nat.  Bank 
V.  Security  Bank,  61  Minn.  25,  63  N.  W.  264; 
Warner  v.  Rogers,  23  Minn.  34. 

Missouri. —  Keating  v.  Korfhage,  88  Mo. 
524;  Sharp  v.  Cheatham,  88  Mo.  498,  57  Am. 
Rep.  433. 

Nebraska. — Garmire  v.  Willy,  36  Nebr.  340. 
54  N.  W.  562 ;  Stehr  v.  Raben,  33  Nebr.  437, 
50  N.  W.  327. 

Netv  York. —  Mott  v.  Oppenheimer,  135 
N.  Y.  312,  31  N.  E.  1097,  17  L.  R.  A.  409; 
Bedell  v.  Kennedy,  38  Hun  510  [affirmed 
in  109  N.  Y.  153,  16  N.  E.  326]. 

07iio.— Mithofr  V.  Hughes,  5  Ohio  Cir.  Ct. 
120,  3  Ohio  Cir.  Dec.  62. 

Texas. —  Mahonev  v.  Lapowski,  3  Tex.  App. 
Civ.  Cas.  §  307.  '  Contra,  Nalle  v.  Paggi, 
(1888)  9  S.  W.  205,  1  L.  R.  A.  33,  holding 
that,  although  a  purchaser  had  notice  of  an 
agreement  by  his  grantor  to  pay  for  his  share 
of  a  party- wall  when  used,  he  is  not  bound 
thereby,  there  being  no  privity  of  contract. 

West  Virginia. —  Parsons  v.  Baltimore 
Bldg.,  etc.,  Assoc.,  44  W.  Va.  335,  29  S.  E. 
«99,  67  Am.  St.  Rep.  769. 

See  38  Cent.  Dig.  tit.  "  Party  Walls,"  §  53 ; 
and  cases  cited  supra,  note  2. 

Want  of  notice  actual  or  constructive. — 
In  Heimbach  v.  Hartzell,  4'  Pa.  Cas.  537,  7 
Atl.  737,  it  was  held  that  a  right  to  use  for 
the  purpose  of  support  a  dividing  wall  erected 
wholly  on  the  land  of  one  of  the  owners  is  not 
valid  as  against  the  vendee  of  the  grantor  of 
the  right,  if  such  vendee  had  no  notice  of  it, 
«ither  actual  or  constructive. 


14.  Ingals  V.  Plamondon,  75  111.  118;  Me- 
Chesney  v.  Davis,  86  111.  App.  380  (holding 
that  the  fact  that  a  party-wall  stands  upon  a 
lot  at  the  time  of  its  purchase  constitutes  an 
apparent  sign  of  servitude,  and  is  sufficient 
of  itself  to  put  a  purchaser  upon  inquiry  as 
to  what  is  the  nature  of  such  servitude)  ; 
Howell  V.  Goss,  128  Iowa  569,  105  N.  W.  61; 
Heimbach  v.  Hartzell,  4  Pa.  Cas.  537,  7  Atl. 
737.  See  Brower  v.  Williams,  44  N.  Y.  App. 
Div.  337,  60  N.  Y.  Suppl.  716  (holding  that 
where  a  party-wall  agreement  was  never  re- 
corded, and  the  purchaser  of  one  lot  had  no 
notice  of  it,  and  the  owner  of  the  other  had 
never  used  the  wall,  nor  paid  his  share  of  the 
cost,  it  was  not  a  party-wall  as  to  the  pur- 
chaser, and  he  had  a  right  to  assume  that  it 
was  a  wall  of  his  own  building,  partly  built 
on  the  adjoining  lot  through  ignorance  or 
misconception  of  the  location  of  the  true  line, 
and  hence,  upon  a  suit  to  restrain  him  from 
tearing  it  down,  a  temporary  injunction  will 
be  dissolved)  ;  Sherred  v.  Cisco,  4  Sandf. 
(N.  Y.)  480  (holding  that  the  fact  that  one 
half  of  a  party-wall  stands  upon  the  adjoin- 
ing lot  is  not  notice  to  the  purchaser  of  any 
lien  for  the  cost  of  erection  in  favor  of  the 
neighboring  owner  who  erected  it)  ;  Scottish- 
American  Mortg.  Co..  V.  Russell,  (S.  D.  1905) 
104  N.  W.  607  (holding  that  the  presence  of 
a  party-wall  on  the  dividing  line  between  ad- 
joining lots  is  not  constructive  notice  to  a 
purchaser  of  one  of  them,  so  as  to  make  him 
liable,  on  using  the  wall,  for  half  of  its  cost, 
under  the  unrecorded  contract  between  his 
grantor  and  the  owner  of  the  other  lot, 
whereby  each  conveyed  to  the  other  such  in- 
terest in  the  land  to  be  covered  by  the  wall 
as  should  be  necessary  to  carry  out  the  agree- 
ment, and  either  was  authorized  to  build  the 
wall,  the  other,  on  using  it,  to  pay  half  the 
cost ) . 

15.  Loyal  Mystic  Legion  v.  Jones,  73  Nebr. 
342,  102  N.  W.  621;  Garmire  v.  Willy,  36 
Nebr.  340,  54  N.  W.  562;  Knowles  v.  Ott, 
(Tex.  Civ.  App.  1895)  34  S.  W.  295;  Parsons 
V.  Baltimore  Bldg.,  etc.,  Assoc.,  44  W.  Va. 
335,  29  S.  E.  999,  67  Am.  St.  Rep.  769. 

Action  to  have  verbal  agreement  put  in 
writing  and  executed  for  the  purpose  of  regis- 
tration see  Brooks  v.  Conley,  8  Ont.  549. 

[V,  B,  3,  b] 
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VI.  ACTIONS. 

A.  Nature  and  FoPin.  An  action  at  law  is  tlie  proper  remedy  to  recover  of 
an  adjoining  owner,  who  uses  a  party-wall,  his  proportion  of  the  cost  of  such 
wall.^''  Ejectment  will  lie  by  an  adjoining  owner  for  encroachment  of  a  party-wall 
on  his  lot."  At  common  law  no  action  lies  for  opening  windows  lawfully  in  party- 
walls,  although  the  privacy  of  the  adjoining  premises  is  thereby  destroyed  ;  but  a 
party  to  a  party-wall  agreement  is  entitled  to  the  intervention  of  erpiity  to  restrain 
its  violation  by  the  other  party's  replacing  the  original  wall  by  one  in  which 
numerous  openings  occur,  and  is  not  remitted  to  an  action  at  law  for  damages.'* 

B.  Defenses.  It  is  no  defense  to  an  action  to  recover  from  an  adjoining 
owner,  under  a  party-wall  agreement,  his  sliare  of  the  cost  of  the  wall,  that  it  was 
not  constructed  in  precise  accordance  with  the  agreement,  where  defendant  has 
used  the  wall  without  objection  thereto;^"  nor  that  before  defendant  used  the 
wall  it  was  partially  impaired  by  tire ;     nor  that  plaintiff  or  his  assignor  had  not 


16.  Evans  v.  Howell,  211  111.  85,  71  N.  E. 
854  [affirming  111  111.  App.  167];  Swift  v. 
Calnan,  102  Iowa  20G,  71  N.  W.  233,  63  Am. 
St.  Rep.  443,  37  L.  R.  A.  462  (holding  that 
one  who  builds  a  party-wall  partly  on  the 
land  of  a  neighbor  on  the  latter's  express 
promise  to  pay  one  half  of  the  expense  thereof 
when  he  shall  use  it  may  recover  upon  the 
promise  at  common  law)  ;  Walker  v.  Stetson, 
162  Mass.  86,  38  N.  E.  18,  44  Am.  St.  Rep. 
350;  Richardson  v.  Tobey,  121  Mass.  457,  23 
Am.  Rep.  283;  Standish  v.  Lawrence,  111 
Mass.  Ill;  Maine  v.  Cumston,  98  Mass.  317; 
Cutter  V.  Williams,  3  Allen  (Mass.)  196; 
Savage  v.  Mason,  3  Cush.  (Mass.)  500;  Brown 
V.  McKee,  57  N".  Y.  684  (holding,  however, 
that  where  an  adjoining  owner  agreed  to  pay 
for  the  use  of  the  party-wall  when  used,  an 
action  for  contribution  brought  against  such 
adjoining  owner's  grantee  is  prematurely 
brought  if  there  has  been  no  building  erected 
on  the  adjoining  property)  ;  Rindge  v.  Baker, 
57  N.  Y.  209,  15  Am.  Rep.  475  (holding  that 
where,  under  a  parol  agreement  between  two 
adjoining  proprietors  to  jointly  build  a  party- 
wall,  one  half  on  the  premises  of  each,  the 
parties  have  gone  on  and  built  a  portion  of 
the  wall,  one  party,  who  has  prepared  his 
materials  and  planned  his  building  in  view  of 
and  relying  upon  the  performance  of  the  con- 
tract, upon  tlie  refusal  of  the  other  to  pro- 
ceed, is  not  liniitsd  to  an  action  for  specific 
performance,  l)ut  may,  after  notice  to  the 
other,  complclc  the  wall  and  recover  of  the 
otlKT  one-half  tlie  expense).  See  Mulligan 
V.  Fitzpatrick,  10  Pa.  Co.  Ct.  179,  holding 
lliai,  luider  iho.  ))nil(]ing  laws  of  the  city  of 
I'liiladi'ljiliia,  aH'ordiiig  a  jierson  iiiferesiod  in 
a  parly-wall  iclicf  in  case  of  its  defeclivo 
const  nici  ion,  by  a])|)Iicat  ion  to  tlio  building 
insjicciorH,  a  cotii't  of  0(|iii(y  has  no  jurisdic- 
lioii  in  coiii])('I  (lie  rciiiovul  of  the  \\:\]\. 

Condition  precedent  to  action. — Ihidcr  Towa 
Code  (IH7:f),  S  2020,  providing  lli:it  if  a 
piii  ly  rcfiiHi'  to  colli  rihiile  lo  (  lie  crcci  ion  of  a 
party  wiill  lie  hIimII  liiivo  the  "  ri/flil,  of  m:\k- 
iiig  \\  II  Willi  in  ('1)111111011  l)V  iiiiyiiig  lo  I  lie  pcr- 
Hoii  wlio  liiiilt  it  OIK!  Iiiilf  oT  the  apjiraiHed 
viiliie  of  llic  Willi  licfore  UHinp  ii,"  ii,  ih  not 
jlL'ccHwii I y,  bi'fiii;'  liiiiiging  an  action  for  half 

[VI.  A  1 


the  cost  of  the  wall  which  defendant  has  used 
as  a  party-wall  without  permission,  that  the 
value  should  be  ascertained  by  appraisal. 
Molony  v.  Dixon,  65  Iowa  136,  21  N.  W.  488, 
54  Am.  Rep.  1. 

17.  Cautley  v.  Morgan,  51  W.  Va.  304,  41 
S.  E.  201.  See  also  Stedman  v.  Smith,  8 
E.  &  B.  1,  3  Jur.  N.  S.  1248,  26  L.  J.  Q.  B. 
314,  92  E.  C.  L.  1. 

Ejectment  generally  see  15  Cyc.  1  et  seq. 
Injunction  against  encroachment  see  supra, 

IV,  A,  3,  b. 

Use  of  wall  as  defense  see  supra,  II,  C, 
note  14. 

18.  Pierce  v.  Lemon,  2  Houst.  (Del.)  519; 
Moore  v.  Rawson,  3  B.  &  C.  332,  5  D.  &  R. 
234,  3  L.  J.  K.  B.  0.  S.  32,  27  Rev.  Rep.  375, 
10  E.  C.  L.  156;  Chandler  v.  Thompson,  3 
Campb.  80,  13  Rev.  Rep.  756. 

19.  Springer  v.  Darlington,  207  111.  238,  69 
N.  E.  946. 

Injunction  generally  see  Injunctions,  22 
Cyc.  724  et  seq.  See  also  supra,  IV,  A, 
3,  b. 

Dismissal  of  a  bill  to  restore  a  party-wall 
was  held  to  be  proper,  where  it  appeared 
that  the  injury  to  the  partj^-wall  was  caused 
by  an  independent  contractor  of  defendant, 
'contrary  to  the  stipulation  in  the  building 
contract,  encroaching  on  plaintifT's  property, 
and  that  plaintiff  has  a  full  legal  remedy, 
and  that  he  delayed  for  months,  until  the 
alleged  injury  was  eouipleted,  and  that  the 
removal  was  of  a  part  of  the  wall  which  was 
in  no  way  necessary  to  the  security  of  iilain- 
tifT's  projiorlv.'  Wiikeling  c.  Cocker,  208  Pa. 
St.  651,  57  Atl.  1104. 

20.  Warner  ;■.  Rogers.  23  Minn.  34;  Oakes 

V.  Scniicn',  4  Wkly.  Noics  Cas.  (Pa.)  413, 
holding  that  where  one  has  made  use  of  a. 
party-wall  without  paying  the  comiicnsai ion 
1licr;'for,  he  cannot  afterward  avail  himself 
of  tlio  non-coiii])liance  with  the  law  regulat- 
ing piirty-walln,  as  a  defeiiso  in  oiiuity  against 
the  payment  of  'Hiiid  comjiensation  properly 
asscwHcd. 

21.  Thornton  v.  Royce,  TiO  T\To.  App.  170, 
holiliiig  tliiit  di'fi'iidani.'s  conlrnct  w'as  to  pay 
for  liiilf  tlie  coHt  of  the  wall,  and  not  half 
of  its  value  at  the  lime  ho  usinl  it. 
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actually  paid  for  the  construction  of  the  wall  and  in  such  action  defendant  has 
no  interest  to  question  plaintiff's  title  fiirther  than  to  ascertain  whether  the  claim 
demanded  can  safely  be  paid  to  the  claimant.^^  In  an  action  for  dama_2;es  for 
tearing  down  a  party-wall,  contributory  negligence  is  no  defense,  such  action  not 
being  based  upon  negligence.^*  But  the  fact  that  defendant  parted  with  the 
ownership  of  the  adjoining  lot  before  use  of  the  wall  is  a  matter  of  defense.*^^ 
Likewise  the  statute  of  limitations  is  a  good  defense  to  an  action  to  compel  pay- 
ment by  way  of  contribution  for  the  building,^^  or  compensation  for  the  use  of  a 
party-wall.^ 

C.  Pleading  2^  and  Parties.^'*  Where  suit  is  brought  against  an  adjoining 
owner  for  infringement  of  the  right  to  support  a  party-wall,  the  fact  that  plain- 
tiff in  his  complaint  charged  negligence  in  the  making  of  the  excavation  which 
affected  the  wall's  condition  will  not  change  the  nature  of  the  action.*'  In  an 
action  to  enjoin  defendants  from  using  a  certain  wall  as  a  party-wall,  an  answer 
alleging  that  said  wall  rested  in  part  on  defendant's  land  sufficiently  raises  the 
issue  as  to  whether  plaintiff's  building  extended  over  the  dividing  line.^'  A 
supplemental  answer  need  not  be  filed  setting  up  the  facts  tliat  defendant  has 
closed  the  openings  in  the  party-\valls,  where  at  the  trial  it  appears  that  he 
offered  to  close  up  the  openings;  it  being  presumed  that  he  had  closed  them 
before  the  trial. Where  the  claim  for  reimbursement  for  the  moiety  of  the 
cost  of  a  party-wall  is  personal,  suit  therefor  should  be  brought  in  the  name  of 
the  original  owner,  and  not  in  the  name  of  the  purcliaser.^^  Where  the  party 
entitled  to  recoA^er  is  dead,  his  executor  or  administrator  is  the  proper  party 
plaintiff.3* 

D.  Evidence.^^  In  the  absence  of  any  showing  to  the  contrary,  an  old  wall 
from  long  usage  may  be  presumed  to  be  a  party-wall,  either  from  some  agreement 
to  that  effect,  or  from  its  being  built  upon  the  line  of  the  two  lots  for  that  pur- 
pose by  the  respective  owners.^*^  Where  a  half  wall  rests  upon  a  vacant  lot,  the 
presumption  is  that  it  belongs  to  the  owner  of  the  contiguous  lot  whereon  rests 
tlie  main  building ;  otherwise,  however,  if  such  half  wall  has  been  used  by  the 
erection  of  a  building  supported  tlierein  on  the  lot  vacant  when  the  other  half 


22.  Watkins  r.  Glas,  5  Cal.  App.  68,  89 
Pac.  840,  holding  that  under  an  agreement 
that  on  the  erection  of  a  party-wall  by  either 
of  two  adjoining  owners  the  other  owner 
would  pay  half  the  cost  of  the  wall,  an  action 
lay  by  the  assignees  of  the  owner  building  the 
wall  against  the  other  to  recover  one-half 
the  cost,  even  though  the  party  building  the 
wall  had  not  paid  for  the  construction  thereof. 

23.  Irwin  v.  Peterson,  25  La.  Ann.  300. 
See  McCourt  v.  McCabe,  46  Wis.  596,  1  N.  W. 
192,  where  a  party-wall  agreement  provided 
that  one  party  should  construct  the  same,  and 
the  other,  on  paying  his  share,  should  receive 
a  bill  of  sale  for  one  half  thereof,  and  it  was 
held,  in  an  action  on  an  award  made  on  sub- 
mission of  the  question  of  how  much  should 
be  paid  therefor,  that  the  bill  of  sale  was  not 
necessary  to  pass  title  to  the  half  of  the  wall 
standing  on  defendant's  land,  and  that  his 
only  objection  to  paying  the  award  having 
been  that  it  was  excessive,  he  could  not  set 
up  as  a  defense  that  the  deed  had  not  bean 
tendered. 

24.  Schile  f.  Brokhahus,  80  N.  Y.  614. 

25.  Prefontaine  v.  McMicken,  8  Wash.  694, 
36  Pac.  1048. 

26.  List  X.  Hornbrook.  2  W.  Va.  340. 

27.  Pier  t.  Salot,  134  Iowa  357,  111  N.  W. 
9S9,  (1906)  107  N.  W.  420,  holding  that  the 


fact  that  a  party,  in  beginning  an  action 
against  the  adjacent  owner  to  enjoin  him 
from  closing  a  chimney  in  a  party-wall,  held 
to  the  theory  that  his  use  of  the  wall  was 
not  such  as  to  render  him  liable  under  the 
party-wall  statute  for  any  part  of  ths  value 
thereof,  does  not  affect  his  right  to  rely  on 
the  statute  of  limitations  as  against  defend- 
ant's claim  to  compel  plaintiff  to  pay  for  a 
part  of  the  value  of  the  wall. 

28.  Pleading  generally  see  Pleading. 

29.  Parties  generally  see  Parties. 

30.  Cartwright  v.  Adair,  27  Ind.  App.  293, 
61  N.  E.  240. 

31.  Escondido  Bank  v.  Thomas,  (Cal. 
1895)  41  Pac.  462. 

32.  Tate  v.  Fratt,  112  Cal.  613,  44  Pac. 
1061. 

33.  White  v.  Snvder,  2  Miles   (Pa.)  395. 

34.  Burlock  v.  Peek,  2  Duer  (N.  Y.)  90. 

35.  Evidence  generally  see  Evidence,  16 
Cyc.  821  et  seq.,  17  Cyc.  1  et  seq. 

36.  Weill  V.  Baker,  39  La.  Ann.  1102,  3 
So.  361;  Brown  v.  Werner,  40  Md.  15;  Jones 
V.  Read,  Ir.  R.  10  C.  L.  315;  James  v. 
Clement,  13  Ont.  115.  See  also  Dowling  v. 
Hennings,  20  Md.  179,  83  Am.  Dec.  545; 
Schile  V.  Brokhahus,  80  N.  Y.  614. 

But  such  presumption  is  rebuttable.— 
James  v.  Clement,  13  Ont.  115. 
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wall  was  built.^^  In  an  action  to  recover  the  value  of  a  party-wall  erected  by 
plaintiff  partly  on  defendant's  land,  no  express  agreement  as  to  payment  being 
shown,  the  jury  may  infer  a  promise  to  pay,  if  plaintiff  undertook  and  completed 
the  wall  with  the  expectation  that  defendant  would  pay  for  it,  and  defendant  had 
reason  to  know  that  plaintiff  was  so  acting  with  that  expectation,  and  allowed 
him  so  to  act  without  objection. In  an  action  on  a  party-wall  agreement,  the 
rules  as  to  the  admissibility  of  evidence and  burden  of  proof  are  the  same  as 
those  governing  actions  on  contracts  generally. 

E.  Trial — 1.  In  Gkneral."  Questions  of  procedure  on  the  trial  of  actions 
relating  to  party-walls,  such  as  the  giving  of  instructions,^^  the  verdict  and  find- 
ings,'*^ and  the  decree*^  are  governed  by  the  rules  applicable  to  the  trial  of  civil 
actions  generally. 


37.  Bertram  v.  Curtis,  31  Iowa  46. 

38.  Day  v.  Caton,  119  Mass.  513,  20  Am. 
Kep.  347. 

39.  See  Contracts,  9  Cyc.  747  et  seq.  And 
see  Watkins  v.  Glas,  5  Cal.  App.  68,  89  Pac. 
840  (holding  that  in  an  action  for  contribu- 
tion under  a  party-wall  agreement,  the  con- 
tract between  the  owner  building  the  wall  and 
the  contractors,  specifying  the  extent  of  the 
work  to  be  done  and  showing  that  under  its 
terms  the  contractors  were  to  erect  the  wall 
in  question,  was  admissible  in  evidence)  ; 
Simonds  v.  Shields,  72  Conn.  141,  44  Atl. 
29  (where  defendants  introduced,  as  author- 
ity for  inserting  timbers  into  plaintiff's  wall, 
a  deed  granting  them  the  right  to  build 
against  or  upon  his  wall.  Plaintiff  offered 
in  evidence  a  deed  whereby  defendants  re- 
served the  right  to  build  on  the  foundation 
of  plaintiff's  wall,  and  also  offered  witnesses 
to  prove  that  this  foundation  projected  be- 
yond the  wall,  and  it  was  held  that  this  deed 
and  testimony  were  admissible,  as  bearing 
upon  the  construction  of  the  deed  from  plain- 
tiff')  ;  Price  V.  Lien,  84  Iowa  590,  51  N.  W. 
52  (holding  that  an  oral  agreement  for  the 
erection  of  a  wall  on  the  line  between  two 
owners  is  a  special  agreement,  within  the 
meaning  of  section  2030  of  the  code,  provid- 
ing that  no  evidence  of  such  agreement  shall 
be  competent  unless  it  be  in  writing,  etc.)  ; 
Wickersham  v.  Orr,  9  Iowa  253,  74  Am.  Dec. 
348  (holding  that  it  was  harmless  error  to 
admit  parol  evidence  of  the  terms  on  which 
a  person  had  permission  to  use  a  party-wall, 
where  they  in  nowise  differed  from'  the  con- 
tract which  the  law  would  enforce  in  their 
absence)  ;  llanniiann  v.  Jordan,  129  N.  Y. 
61,  29  N.  E.  294  [reversing  59  N-  Y.  Super. 
Ct.  91,  13  N.  Y.  Suppl.  228]  (holding  that  in 
an  action  to  recover  half  the  price  of  a  party- 
wall  built  by  jjlaintiff  under  a  contract  that 
defendant,  when  he  used  the  wall,  was  to  pay 
for  half  of  H,  wlierc  tlie  objeclion  is  made 
that  I  lie  wall  w.-ih  improperly  buill-,  in  that 
it  conlaincd  lines  wliicli  ciicroacluHl  two 
inchcH  on  (Icfcndaiit'H  portion  of  flic  wall,  it 
in  propi-r  lo  ask  an  architect  wliclhor  it  wan 
cuHloriiary  (o  build  flucH  in  ])arly-wiillH) . 

40.  WntkinH  r.  (ihiH,  5  Cnl.  App.  OK,  89 
Piic.  840,  holding  tliat  in  an  action  for  con- 
Iriliiilion  under  a  party- wall  agrccinent  pro- 
viding Hint  the  coHt  of  the  wall  Hliould  bo 
flx<'il  liy  nil  II rcliitcci ,  the  biirdi'ii  wmh  oil  <l(',- 
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fendants  to  show  any  error  or  mistake  in 
the  appraisement  made  by  the  architect 
prejudicial  to  them. 

41.  Trial  generally  see  Trial. 

42.  Instructions  generally  see  Trial.  See 
also  Waller  v.  Lasher,  37  111.  App.  609, 
where  plaintiff  and  defendant  were  adjoining 
proprietors,  the  north  wall  of  plaintifl's 
house  being  a  party-wall,  the  agreement  pro- 
viding for  tlie  use  of  the  same  by  defendant 
after  paying  one  half  of  the  value  thereof. 
In  an  action  for  injuries  to  plaintiff's  house 
caused  by  defendant  cutting  into  such  wall, 
defendant  not  having  paid  the  half  value 
thereof,  there  was  evidence  of  a  license  to 
use  such  wall,  and  it  was  held  that  it  was 
error  to  instruct  the  jury  that  defendant 
was  liable  for  the  damages  necessarily  re- 
sulting from  defendant's  making  use  of  the 
wall,  as  in  case  of  a  license  the  agreement 
was  a  good  defense. 

43.  Verdict  or  findings  generally  see  Trial. 
See  also  Tate  v.  Fratt,  112  Cal.  613,  44  Pac. 
1061  (holding  that  where  it  was  the  original 
purpose  of  defendant  to  construct  openings 
in  the  wall  erected  by  him  upon  the  party- 
wall,  but  where,  in  the  answer  to  a  complaint 
seeking  to  enjoin  its  erection  there  is  an 
offer  to  close  up  the  openings,  a  finding  that 
the  new  wall  is  solid  and  has  no  openings 
will  be  sustained  when  there  is  no  specifica- 
tion of  insufTiciency  of  the  evidence  to  justify 
the  findings)  ;  Nalle  v.  Paggi,  (Tex.  1888)  9 
S.  W.  205,  1  L.  R.  A.  33  (liolding  that  in  an 
action  on  an  agreement  to  pay  half  the  cost 
of  a  party-wall,  it  is  not  error  for  the  court 
to  fail  to  find  whether  the  advantage  gained 
by  plaintiff  in  space  was  greater  than  the 
benefit  derived  by  defendant  from  the  wall, 
the  benefits  accruing  to  each  owner  being 
necessarily  the  same). 

44.  Judgment  or  decree  generally  see 
lOQtHTY ;  .TuDOMKNTS.  Soc  also  Springer  v. 
Darlington,  207  Til.  238,  09  N.  K.  946  (hold- 
ing that  a  decree  in  an  inj\inction  suit  to 
rcHtrain  the  violation  of  a  ])m;ty-wall  agree- 
ment, which  onjoiiiH  defciKlant  from  main- 
taining o|)<>ningM  in  the  wall  as  reconstructed 
by  him,  and  from  interfering  with  the  coni- 
jiliiiiiMiit  in  closing  tlicni  uj),  is  not,  objec- 
iioiiiible  as  wrongfully  d(<])riviTig  defendant 
of  the  poHscHHion  of  his  |u'opi>rtv)  :  l'i<'r 
SmIoI,  1;M  Towa  .'157,  1 11  N.  W.  989,  (1900) 
107  N.  W.  420  (holding  that  where  the  roof 


PARTY-  WALLS—  PASS 


[30  Cyc]  799 


2.  Questions  For  Jury.  In  an  action  on  a  party-wall  agreement,  tlie  questions 
as  to  whether  a  slight  encroachment  by  the  flues  was  a  substantial  defect  in  the 
construction,  and  whether  it  prevented  defendant  from  using  the  wall  in  the  same 
way  that  plaintiff  might,''^  and  where  it  is  alleged  by  defendant  that  the  wall  is 
not  upon  the  division  line,  the  question  whether  defendant,  by  accepting  and 
using  the  wall  with  full  knowledge,  has  precluded  himself  from  claiming  damages 
therefor  on  his  counter-claim,'"'  are  for  the  jui-y,  under  proper  instructions. 


PARUM  CAVET  NATURA.    A  maxim  meaning  "Nature  takes  little  heed."^ 
PARUM  DIFFERUNT  RE  CONCORDANT.    A  maxim  meaning  "Things 

which  agree  in  substance  differ  but  little."^ 

PARUM  EST  LATAM  ESSE  SENTENTIAM  NISI  MANDETUR  EXECUTIONI.  A 

maxim  meaning  "  It  is  little  [or  to  little  purpose]  that  judgment  be  given  unless 
it  be  committed  to  execution."^ 

PARUM  PROFICIT  SCIRE  QUID  FIERI  DEBET,  SI  NON  COGNOSCAS  QUOMODO 
SIT  FACTURUM.  A  maxim  meaning  "  It  profits  little  to  know  what  ought  to  be 
done,  if  you  do  not  know  how  it  is  to  be  done."  * 

PAR  VALUE.  A  term  meaning  a  dollar  in  money  for  every  dollar  in  secu- 
rity.^ Applied  to  bonds,  tlie  value  equal  to  the  face  of  the  bonds  ;^  the  sum  due 
on  them  and  not  the  sum  originally  secured  by  them.'''  Applied  to  treasury  notes 
or  bank  bills,  the  sum  named  on  their  face.^    (See  Par  ;  Value.) 

Pass.  As  a  noun,  a  ticket  issued  by  a  railroad  or  other  transportation  com- 
pany, authorizing  a  designated  person  to  travel  free  on  its  lines,  between  certain 
points  or  for  a  limited  time.^  As  a  verb,  to  deliver  in  exchange  for  something 
else,  equally  expressed  by  the  words  sell,  Exchange,  q^.  v.,  or  Delivek,-'"  q.  v. ; 


of  plaintiff's  building  was  built  against  a 
party-wall  in  such  a  way  as  to  form  a  gutter 
liable  to  become  out  of  repair,  to  the  injury 
of  defendant,  the  decree  settling  the  rights 
of  the  parties  should  require  plaintiff  to 
keep  the  gutter  in  repair,  and  clear  of  ac- 
cumulations of  ice^  snow,  or  other  materials 
likely  to  cause  water  to  overflow  and  soak 
into  and  through  the  wall)  ;  Mott  v.  Oppen- 
heimer,  135  N.  Y.  312,  31  N.  E.  1097,  17 
L.  R.  A.  409  (where,  in  an  action  to  restrain 
defendant  from  using  a  party-wall  except  on 
payment  of  half  its  cost,  and  for  such  other 
relief  as  might  seem  just,  it  appearing  that 
relief  by  way  of  injunction  was  not  proper, 
but  that  plaintiff  was  entitled  to  such 
amount,  and  that  defendant's  premises  were 
charged  therewith,  it  was  held  proper  to  de- 
cree tliat  imless  payments  be  made  the  prem- 
ises should  be  sold  therefor)  ;  Campbell  v. 
Mesier,  6  Johns.  Ch.  (N.  Y.)  21  (where,  in 
a  suit  for  contribution  for  the  expense  of 
erecting  a  party-wall,  it  was  admitted  be- 
tween one  of  defendants  and  his  vendor 
that  the  latter  was  to  indemnify  him  against 
any  claim  of  plaintiff  for  the  expense  of  such 
wall.  Both  the  vendor  and  purchaser  were 
parties  defendant,  and  it  was  held  that  a  de- 
cree directing  the  vendor  to  pay  the  moiety 
of  the  expense  of  the  wall  with  interest,  and 
dismissing  the  bill  as  to  the  purchaser  with- 
out costs,  was  proper). 

45.  Hammann  v.  Jordan,  129  N.  Y.  61,  29 
N.  E.  294  [reversing  59  N.  Y.  Super.  Ct.  91, 
13  N.  Y.  Suppl.  228]. 

46.  Gilbert  r.  Miller,  82  Iowa  728,  47 
N.  W.   1016;    Standard  Bank  v.  Stokes,  9 


Ch.  D.  68,  47  L.  J.  Ch.  554,  38  L.  T.  Rep. 
N.  S.  672,  26  Wkly.  Rep.  492;  Reading  v. 
Barnard,  1  M.  &  M.  71,  22  E.  C.  L.  475. 

1.  Black  L.  Diet. 

Applied  in  Vandenheuvel  v.  United  Ins.  Co., 
2  Johns  Cas.  (N.  Y.)  127,  166. 

2.  Burrill  L.  Diet. 

3.  Black  L.  Diet,  [citing  Coke  Litt.  289]. 

4.  Black  L.  Diet. 

5.  Delafield  v.  Illinois,  2  Hill  (N.  Y.)  159, 
172  See  also  People  v.  Miller,  84  N.  Y.  App. 
Div.  168,  170,  82  N.  Y.  Suppl.  621. 

6.  Ft.  Edward  v.  Fish,  156  N.  Y.  363,  370, 
50  N.  E.  973. 

7.  Delafield  v.  Illinois,  2  Hill  (N.  Y.) 
159,  172  [quoted  in  Evans  v.  Tillman,  38 
S.  C.  238,  246,  17  S.  E.  49]. 

8.  Com.  V.  Lehigh  Ave.  R.  Co.,  129  Pa.  St. 
405,  417,  18  Atl.  414,  498,  5  L.  R.  A. 
367. 

Distinguished  from  nominal  value  see  Com. 
V.  Lehigh  Ave.  R.  Co.,  129  Pa.  St.  405,  417, 
18  Atl.  414,  498,  5  L.  R.  A.  367. 

9.  Black  L.  Diet.  See  also,  generally,  Car- 
riers. 

May  include  a  piece  of  cloth. —  This  word, 
as  used  in  a  statute  making  it  an  offense  to 
use  a  British  pass  or  protection,  will  include 
a  piece  of  cloth.  It  is  as  much  a  pass  as  if  a 
ring  or  a  watch  seal  or  any  other  symbol  had 
been  given,  upon  the  exhibition  of  which  the 
party  would  be  permitted  to  go  unmolested. 
U.  S.  V.  Briggs,  24  Fed.  Cas.  No.  14,646,  2 
Gall.  363. 

10.  State  V.  Harroun.  199  Mo.  519,  526,  98 
S.  W.  467;  State  v.  Watson,  65  Mo.  115, 
119. 
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PASS  —  PASSENGER 


to  execute  and  deliver ; "  a  term  whicli,  according  to  the  connection,  may  be  the 
equivalent  of  to  constitute,  to  Establish,  q.  v. ;  to  Okdain,"^  q.  v. ;  sometimes 
used  in  tiie  sense  of  to  Go,'^  q.  v. ;  to  run  or  to  be  located    and  often  used  as  the 
equivalent  of  Devise,^''  q.  v.    (See  Deadheads  ;  Fkee  Pass  ;  Pass-Ijook.) 
Passable.    Capable  of  being  traveled,  or  the  like.'^ 

Passage.  A  way  over  water ;  carriage  of  passengers  by  water,  or  money 
paid  for  such  carriage  travel  by  sea ;  a  voyage  over  water ; transmission.'* 
Applied  to  a  bill  or  resolution,  Enactment,^'  q.  v.  (See,  generally,  Marine 
Insurance  ;  Shipping  ;  Statutes.) 

Passageway,  a  way  or  highway  ;  that  portion  of  a  theatre  through  which 
persons  going  to  or  from  their  seats  are  accustomed  to,  or  must  of  necessity  pass.^ 
(See,  generally,  Easements  ;  Private  Roads  ;  Streets  and  Highways.) 

PASS-BOOK.  A  book  of  the  buyer  or  usually  debtor  party,  in  which  he  allows 
the  other  party  to  enter  their  mutual  transactions.^  (See,  generally.  Accounts 
and  Accounting  ;  Banks  and  Banking;  Evidence.) 

Passenger,  a  passer  or  passerby  ;  one  who  is  making  a  passage  ;  a  travel- 
ler, especially  by  some  established  conveyance ;  a  person  conveyed  on  a  journey ;  ^ 
one  who  passes  ;  is  on  his  way  ;  a  traveller  ;  a  wayfarer.^®  (See,  generally.  Car- 
riers; Negligence;  Shipping.) 


Used  in  connection  with  counterfeit  money 

it  means  to  deliver  bank  notes  as  money,  or 
as  a  known  and  conventional  substitute  for 
money.  Com.  v.  Starr^  4  Allen  (Mass.)  301, 
303;  Hopkins  v.  Com.,  3  Mete.  (Mass.)  460, 
464.  See  also  U.  S.  v.  Nelson,  27  Fed.  Cas. 
No.  15,861,  1  Abb.  135,  136. 

"  Passed "  a  bill  see  Burns  v.  Sewell,  48 
Minn.  425,  430,  51  N.  W.  224. 

"  Passing  "  distinguished  from  "  deposit- 
ing," "  pledging "  ( see  Gentry  v.  State,  3 
Yerg.  (Tenn.)  451);  "uttering"  or  "pub- 
lishing" (see  Com.  v.  Searle,  2  Binn.  (Pa.) 
332,  338,  4  Am.  Dec.  446). 

11.  As  applied  to  papers,  conveyances,  etc., 
see  Linthicum  v.  Thomas,  59  Md.  574,  577. 
See  also  Reg.  v.  Ion,  2  Den.  C.  C.  475,  489, 
14  Eng.  L.  &  Eq.  550,  16  Jur.  746,  21  L.  J. 
M.  C.  166,  brief. 

12.  Kepner  v.  Com.,  40  Pa.  St.  124,  129. 

13.  Miles  V.  Douglas,  34  Conn.  393,  394 
("pass  and  repass");  Gillespie  v  Wein- 
berg, 148  N.  Y.  238,  239,  42  N. 'e.  676 
("passing  and  re-passing"). 

■  14.  North  Missouri  R.  Co.  v.  Winkler,  29 
Mo.  318,  320,  as  wliere  a  person  subscribes 
to  the  stock  of  a  railroad  company  upon  con- 
dition that  the  road  should  "  pass  "  through 
a  certain  county,  and  on  a  certain  designated 
route. 

"  Passing  through  a  county "  see  Grey  v. 
Greenville,  etc.,  R.  Co.,  59  N.  J.  Eq.  372,  380, 
46  All.  038. 

"  Passing  through  the  town  "  see  State  v. 
Collins,  0  Ohio  126,  142. 

15.  ^'oung  'V.  Boiirdiiian,  97  Mo.  181,  1S5, 
10  S.  W.  48;  Gant  r.  Ilenly,  64  Mo.  162, 
104. 

"Pass  by  will"  wee  In  ro  ■loyslin'M  h^stato, 
76  VL  HH,  92,  56  Al  l.  281. 

10.  VVcl)H(cr  Int.  Did,.  Ah  ii  "  ]mHHal)lo 
highway."  Vnnatta  r.  Waterliouso,  33  Jnd. 
A  pp.  5  in,  71  N.  K.  15!),  160. 

17.  lihifU  L.  Did. 

18.  Iiln<'l<  I,.  Diet. 

"  I'/iHsaf^c  homo"  in  a  jiiiHHiigc  l<i  I  he  port 
III.  w  liidi  I  III'  Hi'iiiriiiii  wiiH  Hhippc'd,  or  (ii  Hoinc 


other  port  in  the  United  Kingdom,  agreed  to 
by  the  seaman.  Purnes  v.  Straits  of  Dover 
Steamship  Co.,  [1899]  2  Q.  B.  217,  221,  8 
Aspin.  566,  63  L.  J.  Q.  B.  925,  81  L.  T.  Rep. 
N.  S.  35,  47  Wkly.  Rep.  630. 

"  Passage-money  "  is  the  charge  made  for 
the  conveyance  of  a  passenger  in  a  ship  or 
other  vessel.  Century  Diet.  See  also  Fabe, 
19  Cyc.  456;  and,  generally,  Shipping. 

"  Passage  ticket "  is  a  mere  token  or 
voucher  furnished  by  the  carrier  to  the  pas- 
senger upon  the  payment  by  him  of  fare. 
Thompson  Negl.  [quoted  in  McCollum  v. 
Southern  Pac.  Co.,  31  Utah  494,  499,  88  Pac. 
663]. 

19.  Black  L.  Diet. 

20.  See  U.  S.  v.  Claypool,  14  Fed.  127,  129, 
where  "  passage  of  the  mails  "  is  said  to  mean 
the  transmission  of  mail  matter  from  the  time 
the  same  is  deposited  in  a  place  designated  by 
law  or  by  the  rules  of  the  post-office  depart- 
ment, up  to  the  time  the  same  is  delivered  to 
the  person  to  whom  it  is  addressed. 

21.  Black  L.  Diet. 

22.  Chandler  v.  Goodridge,  23  Me.  78,  82. 
The  terms  "  street,  lane  or  passage  way  " 

include  any  way  which  was  actually  open 
and  used  for  the  ordinary  purposes  of  an 
open  way.  Com.  v.  Thompson,  12  Mete. 
(Mass.)  231,  232. 

23.  Sturgis  v.  Grau,  39  Misc.  (N.  Y.)  330, 
332,  79  N.  Y.  Suppl.  843. 

24.  Ruch  V.  Fridio,  28  Pa.  St.  241,  245. 
See  also  Smith  ;;.  Brooklyn  Sav.  Bank,  101 
N.  Y.  58,  60,  4  N.  E.  123,"  54  Am.  Rep.  653; 
Augsbury  r.  Shurtlifr,  114  N.  Y.  App.  Div. 
626,  632,'  99  N.  Y.  Suppl.  989. 

25.  Webster  Diet,  [(piotrd  in  Pennsvlvaniii 
R.  (;o.  V.  Price,  96  Pa.  St.  260,  267,  2' Ky.  L. 
Hep.  183,  189]. 

26.  Worcester  Diet,  {quoted  in  Penn.ivl- 
viuiia  R.  Co.  V.  Price,  90  Pa.  St.  256,  267, 
2  Ky  ]j.  Rep-  IH^V.  18!']. 

"  iPassenger  boat  "  is  a  sailing  boat,  river 
HlcMiiiiboMt,  rowboiit,  wluu-ry,  or  olher  like 
crnri,  used  for  currying  i)iiHHengers.  Keii- 
niiinl  r.  Cory,  I  IKDH']  2  Q.  B.  578.  5SI,  19 
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PASSENGER-CAR.    See  Caekiees. 
PASSENGER-SHIP.    See  Shipping. 

Passenger  station.   See  Caeeiers. 
PASSES.    See  Pass. 

Passion.  Any  of  the  emotions  of  the  mind  known  as  Angee  {q.  v.),  rage, 
sudden  resentment,  or  terror,  rendering  the  mind  incapable  of  cool  reflec- 
tion.^'   (See  Adequate  Cause  ;  Malice  ;  and  generally,  Homicide.) 

Passive.    'Not  active,  but  acted  upon.^^    (Passive  :  Trust,  see  Teusts.) 

PASSIVE  TRUST.    See  Teusts. 

Passport.  A  permission  from  a  neutral  state,  to  a  master  of  a  ship,  to 
proceed  on  the  voyage  proposed,  and  usually  contains  his  name,  and  residence, 
the  name,  description  and  destination  of  the  ship,  with  such  other  matters  as  the 
practice  of  the  place  requires ;  in  modern  European  law,  a  warrant  of  protec- 
tion and  authority  to  travel,  granted  to  persons  moving  from  place  to  place,  by 
the  competent  officer.'^"  (Passport :  As  Evidence  of  Citizenship,  see  Citizens. 
Of  Yessel,  see  Shipping.) 

Pass  way.    See  Easements. 

Past.    Of  or  pertaining  to  a  former  time  or  state.^* 

Pasteboard,    a  paper  of  a  coarse  and  inferior  quality .^^    (See  Papee.) 

Pasters.    See  Elections. 

Pastille.  An  aromatic  or  medicated  drop  or  lozenge  of  sugar  confectionery.^ 
Pastime.    Sport ;  Amusement,  q.  v. ;  Diveesion,*^  q.  v. 


Cox  C.  C.  145,  62  J.  P.  580,  67  L.  J.  Q.  B. 
809,  78  L.  T.  Eep.  N.  S.  816,  47  Wkly.  Rep. 
30.    See  also,  generally.  Shipping. 

"  Passenger  depot  "  is  a  depot  building  used 
for  the  reception  of  passengers  ( St.  Louis, 
etc.,  E.  Co.  V.  State,  61  Arlc.  9,  12,  31  S.  W. 
570)  ;  or  a  stopping  place  at  which  passenger 
tickets  are  ordinarily  sold  (Baldwin  v.  Grand 
Trunk  R.  Co.,  64  N.  H.  596,  597,  15  Atl.  411). 
See  also  Depot;  Depot  Grounds;  and,  gen- 
erally, Cabriehs. 

Passenger  elevator  see  Carriers;  Negli- 
gence. 

"  Passenger's  ticket "  is  the  acknowledg- 
ment of  the  receipt  of  the  passenger's  fare, 
and  the  obligation  to  carry  him  for  the  pur- 
poses and  upon  the  terms  specified.  Rich- 
mond, etc.,  R.  Co.  17.  Ashby,  79  Va.  130,  133, 
52  Am.  Rep.  620.    See,  generally.  Carriers. 

"  Passenger  train "  is  a  train  which  con- 
sists of  passenger,  baggage,  express,  and  mail 
cars.  Railroad  Commissioner  v.  Wabash  R. 
Co.,  123  Mich.  669,  671,  82  N.  W.  526. 
Mixed  trains,  made  up  in  part  of  a  passenger 
equipment  and  in  part  of  freight  ears,  used 
for  the  transportation  of  passengers,  are  pas- 
senger trains,  within  the  meaning  of  the 
terms  of  a  contract  giving  a  railroad  com- 
pany depot  facilities  for  passenger  trains. 
Chicago  Great  Western  R.  Co.  v.  St.  Paul 
Union  Depot  Co.,  68  Minn.  220,  222,  71  N.  W. 
23. 

27  Stell  V.  State,  (Tex.  Cr.  App.  1900)  58 
S.  W.  75,  76;  Tickle  v.  State,  6  Tex.  App. 
623,  641. 

"  Passion  "  presupposes  absence  of  malice. 

^ —  "  Malice  "  excludes  passion.    State  v.  John- 
son, 23  N.  C.  354,  362,  35  Am.  Dec.  742. 
28.  Webster  Int.  Diet. 

"  Passive  sufferance  "  are  words  which  im- 
ply knowledge,  and  if  the  acts  suffered  were 
"without  remonstrance,  it  would  be  assent,  al- 
[51] 


though  perhaps  not  choice.  Sherwood  v.  Tit- 
man,  55  Pa.  St.  77,  81. 

29.  Sleght  V.  Hartshorne,  2  Johns.  (N.Y.) 
531,  543  [quoting  Marshall  Ins.  317]. 

Distinguished  from  "  sea-letter  "  by  Mar- 
shall who  says  that  the  sea-letter  "  specifies 
the  nature  and  quantity  of  the  cargo,  the 
place  from  whence  it  comes,  and  its  destina- 
tion, and  is  not  so  necessary  as  the  '  pass- 
port.' "  Sleght  V.  Hartshorne,  2  Johns. 
(N.  Y.)  531,  544.  But  "in  our  treaties 
with  '  France,'  '  Holland  '  and  '  Spain,'  '  sea- 
letters  '  and  '  passports  '  are  used  synony- 
mously; and  are  to  express  the  name,  prop- 
erty and  bulk  of  the  ship,  as  also  the  name 
and  place  of  habitation  of  the  master.  They, 
therefore,  relate  solely  to  the  '  vessel.' " 
Sleght  V.  Hartshorne,  supra. 

30.  Black  L.  Diet,  {citing  Brande]. 

31.  Webster  Int.  Diet. 

"  Past-due  interest  "  is  interest  which  has 
matured  and  is  collectable  on  demand.  Co- 
quard  v.  Kansas  City  Bank,  12  Mo.  App.  261, 
266.    See  also,  generally.  Interest. 

"  Past  recollection  "  refers  to  the  testimony 
from  memoranda  which  the  witness  made 
himself  of  observations  at  a  time  anterior  to 
testifying  and  of  the  facts  recorded  by  which 
he  has  no  present  independent  recollection, 
but  has  a  knowledge  derived  from  the  fact  of 
his  record.  Diamond  Glue  Co.  v.  Wietzychow- 
ski,  125  111.  App.  277,  285. 

32.  Patteson  v.  Garret,  7  J.  J.  Marsh. 
(Ky.)  112,  115. 

33.  Abendroth  v.  State,  34  Tex.  Cr.  325, 
328,  30  S.  W.  787. 

34.  Century  Diet. 

Money  staked  on  the  result  of  an  election 
is  not  money  bet  on  a  game,  sport,  or  pas- 
time. Hickman  v.  Littlepage,  2  Dana  (Ky. ) 
344,  346;  Graves  v.  Ford,  3  B.  Mon.  (Ky.) 
113,  114. 
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PASTOR.  One  who  has  been  installed,  according  to  the  usages  of  some  Chris- 
tian denomination,  in  charge  of  a  specific  church  or  body  of  churches.^'  fPastor: 
In  General,  see  Religious  Societies.  Privileged  Communications  to,  see  Libel 
AND  Slander  ;  Witnesses.    See  also  Clergyman  ;  Curate.) 

Pasturage.  The  right  of  grazing  one's  cattle  on  the  estate  of  another.^ 
(See  Pasture.) 

Pasture,  a  term  which  includes  not  only  the  grass  growing  upon  the 
ground,  but  the  ground  or  sod  itself  upon  which  the  grass  grows.^  (Pasture  :  In 
General,  see  Animals.  Common  of,  see  Common  Lands.  Use  of  Land  For  as 
Evidence  of  Adverse  Possession,  see  Adverse  Possession.  See  also  Emblements  ; 
Pasturage.) 

PATEAT  UNIVERSIS  per  PR.S;SENTES.     Literally  "Know  all  men  by  the 

presents."  ^ 

PATENS.  That  which  appearetli  to  be  ambiguous  upon  the  deed  or 
instrument.^^    (See  Ambiguity;  Patent.) 

Patent.  Open  ;  manifest ;  evident ;  unsealed.^"  As  a  noun,  a  grant  of  some 
privilege,  property,  or  authority,  made  by  the  government  or  sovereign  of  a 
country  to  one  or  more  individuals.*^  (Patent:  Ambiguity,  see  Ambiguity; 
Evidence.  For  Invention,  see  Patents.  For  Land,  see  Mines  and  Minerals; 
Public  Lands.  Law,  see  Patents.  Medicine  —  In  General,  see  Druggists  ; 
Customs  Duties,  see  Customs  Duties  ;  Internal  Revenue,  see  Internal  Revenue. 
Office,  see  Patents.  Right,  see  Patents.  (See  also  Latent,  and  Cross-References 
Thereunder.) 

PATENTABLE  COMBINATION.    See  Patents. 

PATENT  AMBIGUITY.    See  Evidence.*^ 

PATENT  FOR  LAND.    See  Mines  and  Minerals  ;  Public  Lands. 
PATENT  LAW.    See  Patents. 

PATENT  MEDICINE.^    See  Customs  Duties  ;  Druggists  ;  Internal  Revenue. 
Patent  office.    See  Patents. 
PATENT  RIGHT.    See  Patents. 


35.  Perry  First  Presb.  Church  v.  Myers,  5 
Okla.  809,  825,  50  Pac.  70,  38  L.  R.  A.  687 
letting  Century  Diet.;  Webster  Diet.]. 

36.  La.  Civ.  Code  (1900),  art.  726. 

37.  Gulf,  etc.,  R.  Co.  v.  Jones,  1  Tex.  Civ. 
App.  372,  374,  21  S.  W.  145. 

38.  Burrill  L.  Diet. 

39.  Bacon  Max.  Iquoted  in  Carter  v.  Hol- 
man,  60  Mo.  498,  504;  Lycoming  Mut.  Ins. 
Co.  V.  Sailer,  07  Pa.  St.  108,  113]. 

40.  Black  L.  Diet. 

41.  Black  L.  Diet. 

"  Patent  dangers  "  are  such  defects  or  dan- 
gers as  are  perceptible  to  the  senses.  Wil- 
liams V.  Walton,  etc.,  Co.,  9  Houst.  (Del.) 
322,  331,  32  Atl.  720.  See  also  Danger,  13 
Cyc.  256;  Latent  Dangeks,  25  Cyc.  102. 

"  Patent  defect  "  is  one  that  may  bo  dis- 
covered by  tli<!  exorcise  of  ordinary  diligence. 
Lawson  r  Bnor,  52  N.  C.  401,  402.  See  also 
Dei.  EOT,  13  Cyc.  761. 

"  Patent  flour  "  in  Hour  of  the  first  grade, 
HO  culled,  bcciui.s(!  it  is  said  to  bo  the  host 
product  obtniiKMl  in  a  mill  fi'oni  wh(!at 
iiandlod  by  it.  Nordyke,  etc.,  Co.  Kehlor, 
155  Mo.  (ji3,  65;(,  56  S.  W.  287,  78  Am.  St. 
Rep.  000.    See  also  Flouu,  19  Cyc.  1080. 


"  Patent  fuel "  is  an  article  composed  of 
eoal  dust,  mixed  with  a  certain  percentage  of 
pitch  and  lime  (London  v.  Parkinson,  10 
C.  B.  228,  238,  70  E.  C.  L.  228)  ;  a  term  said 
to  be  capable  of  being  aptly  applied  to  coal 
broken  by  a  patented  machine,  and  having  a 
peculiar  shape  (Howard  v.  Great  Western 
Ins.  Co.,  109  Mass.  384,  388).  See  also  Coal, 
7  Cyc,  26G. 

"  Patent  insides  "  or  "  outsides  "  is  a  name 
given  to  newspaper  sheets  printed  on  one  side 
with  general  and  miscellaneous  matter,  and 
furnished  wholesale  to  offices  of  small  news- 
papers, where  the  blank  pages  are  filled  up 
with  recent  and  local  news.  Webster  Int. 
Diet.  See  also  Palmer  v.  MeCormick,  30  Fed. 
82,  84. 

"Patent  leather"  see  25  Cyc.  171  note  42. 

42.  Soo  also  Amiiiguity,  2'Cyc.  278. 

43.  "  Patent  .  .  .  medicines  "  are  medicines 
jjrcpiirod  for  immodiaie  use  by  tlto  ]iublic, 
])nt  up  in  ])a('kagos  or  bottles  labolocl  with 
the  name  and  a('com])aniod  with  wrappers 
condiiniiig  dircciions  for  their  use  and  the 
eondilioiiM  for  which  iliov  are  s]iecifics.  State 
V.  Donaldson,  41  Minn.  74,  80,  42  N.  W.  781. 
Sec  also  Medicine,  27  Cyc.  406. 
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'  By  Charles  Holland  Dubll* 

I.  NATURE  OF  PATENTS,  815 

A.  In  General^  815 

1.  Grant,  815 

2.  No  Common-Law  Right,  815 

3.  Consideration  For  Grant,  816 

4.  Creation  of  Statute,  816 

5.  Contract,  816 

0.  Monopohj,  816 

B.  liights  of  Patentees,  817 

1.  Nature  of  Bight,  817 

2.  Territory  Covered  hy  Right,  817 

3.  iVe^cZ  iVo^  f/se  Invention  or  License  Others  to  Use,  817 

4.  Right  of  Government  to  Use  Invention,  818 

5.  Government  Camiot  Cancel  Patent,  818 

C.  Patents  as  Property,  819 

1.  Personal  Property,  819 

2.  Location,  819 

3.  iZoM?  Reached  hy  the  Courts,  819 

D.  Constitutional  Authority  For  Patents,  819 
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A.  Patentahle  Sitbject  -Matter,  820 

1.  In  General,  820 

2.  Statutory  Glasses  of  Invention,  820 

3.  Physical  Things  Only  Are  Patentahle,  820 

4.  Result  of  Principle  Not  Patentable,  821 

5.  Means  Are  Patentahle,  822 

B.  Art,  822 

1.  /?i  General,  822 

2.  Must  Produce  Physical  Result,  824 

3.  Function  Not  Patentahle,  824 

4.  Independent  of  Apparatus,  824 

5.  Chemical  or  Flemental  Action,  825 

6.  Mechanical  Processes,  825 

7.  Knowledge  of  Principles  Involved  Unnecessary,  825 

C.  Machines,  825 

D.  Manufacture,  825 

E.  Composition  of  Matter,  826 

F.  Improvement,  826 

1.  /n  General,  826 

2.  Superiority  Unnecessary,  826 

G.  Designs,  827 

1.  General,  827 

2.  7<?/'?»,  828 


*  Formerly  United  States  Commissioner  of  Patents  ;  and  sometime  Associate  Justice  of  the  Court  of  Appeals 
of  the  District  of  Columbia. 

The  author  acknowledges  valuable  assistance  from  John  M.  Coit,  Esq.,  of  the  Washington  City  Bar.  Mr. 
Coit  was  for  many  years  Law  Clerls;  of  the  Patent  Office  and  later  Examiner-iu-Chief. 
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III.  PATENTABILITY,  828 

A.  In  General,  828 

B.  Novelty,  828 

1.  In  General,  828 

2.  Prior  Knowledge  in  This  Cov/ntry,  829  "* 

3.  Extent  of  P'rior  Knowledge,  829 

4.  Date  of  Knowledge,  829 

5.  Prior  Knowledge  or  Use  Abroad,  829 

6.  Puhlioation  or  Patent  Abroad,  830 

7.  Novelty  of  Means,  830 

8.  Novelty  of  Function  or  Result,  830 

9.  Novelty  of  Form  ,  831 

10.  Novelty  in  Combination,  831 

C.  Anticipation,  832 

1.  In  General,  832 

a.  Introductory  Statement,  832 

b.  i^'wZZ  Disclosure  Necessary,  832 

c.  Identity,  832 

d.  General  Knowledge  of  Public  Unnecessary,  834 

e.  Patentee's  Knowledge  of  Anticipation  Unnecessary,  835 

2.  Prior  Patents,  835 

a.  7?i  General,  835 

b.  Foreign  Patents,  835 

c.  Paper  Patents,  836 

d.  Secret  Patents,  836 

e.  Sufficiency  of  Description,  836 

f.  Failure  to  (J laim  Immaterial, 

3.  Prior  Publication,  837 

a.  7?i  General,  837 

b.  Sufficiency  of  Publication,  837 

c.  Sufficiency  of  Description,  838 

4.  Prior  Knowledge  and  Use,  838 

a.  Sufficiency  of  Knowledge,  838 

b.  Mental  Idea  Insufficient,  838 

c.  Necessity  For  Perfected  Invention,  838 

d.  Necessity  For  Dem,onstration  of  Success,  839 

e.  Abandoned  or  ZJnsncccssfvl  Experiments,  839 

f .  Models  and  UnpuMished  Drawings,  840 

g.  Accidental  Production  of  Invention,  840 
li.  Z(9si  ^ri!,  841 

i.  Gombinatiooi  of  Old  Elements,  841 
j.  Non- Analogous  Use,  842 
k.  Evidence,  842 

(i)  Presumptions  and  Burden  of  Proofs  843 
(ii)  Admissibility,  842 

(a^        Gei>eral,  843 
(i5)  Application  For  Patent,  843 
(ill)  Weight  and  Sufficiency,  844 

D.  Utility,  845 

1.  /«.  General,  8^15 

2.  Evidence  of  Utility,  846 

E.  Invention,  8-17 

1 .  Necessity,  847 

2.  Nature^  Ml 

3.  Invention  and  Discovery  Synonymous,  848 

4.  Prior  Art  Oonsldered,  848 

f).  Nom'll,y  and  Su pcrlorily  Not  f  ii  rrnllon, 
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6.  Simplicity  Does  Not  Negative,  849 


Complexity  Not  Proof  of  Invention,  849 

8.  Mechanical  Skill,  849 

9.  Superio7'  Finish  or  Form  Not  Invention,  850 

10.  Difference  ifi  Degree  Not  Patentable,  851 

11.  Duplication  of  Parts,  852 

12.  Double  Use,  853 

13.  New  and  Non  -A7ialogous  Use,  854 

14.  Substitution  of  Fquivalejits,  855 

a.  7??,  General,  855 

b.  Superiority  of  Substituted  Part  No  Test,  856 

15.  Substitution  of  Material,  856 

16.  Change  of  location  of  Parts,  857 

17.  Omission  of  Parts,  857 

18.  Making  Parts  Integral  or  Separate,  858 

19.  Making  Device  Portable,  858 

20.  Combination,  858 

a.  In  General,  858 

b.  lack  of  Novelty  in  Elements  Immaterial,  859 

c.  Coaction  of  Elements  Necessary,  859 

21.  Aggregation,  860 

a.  In  General,  860 

b.  Midtlplication  of  Elem,ents,  861 

c.  Novel  Elements,  8C1 

22.  Evidence  of  Invention,  861 

a.  Unsuccessful  Efforts  of  Others,  861 

b.  Supplying  long  -Felt  Want,  863 

c.  Popularity  of  the  Supjjosed  Invention,  863 

F.  Statutory  Forfeiture  Pegardless  of  Ditent,  863 

1.  /;^  General,  863 

2.  Publication  Two  Years  Before  Application,  863 

3.  Foreign  Patent,  864 

4.  Concealment  of  Invention,  864 

5.  Z^afe  of  Application,  864 

6.  Renewal  or  Substitute  Application,  864 

7.  Divisional  Applications,  865 

8.  Prior  Public  Use  or  Sale,  865 

a.  yls  -^a/-  to  Patent,  865 

b.  Nature  of  Use  Sufficient  to  Bar  Patent,  866 

(i)  In  General,  866 
(ii)  Single  Instance  Sufficient,  866 
(ill)  Knowledge  or  Consent  of  the  Inventor,  866 
(iv)  Invention  Must  Be  Complete,  867 

(v)  Experimental  Use,  867 

(vi)  Secret  Use,  867 

(vii)  Natural  and  Intended  Use,  867 
(viii)  Use  For  Profit,  867 
(ix)  Use  in  a  Foreign  Country,  868 

c.  On  Sale,  868 

(i)  In  General,  868 
(ii)  Single  Sale  Sufficient,  868 
(in)  Offer  For  Sale,  868 
(iv)  Sale  For  Experiment,  868 
(v)  Conditional  Sale,  869 
(vi)  Perfected  Invention,  869 
(vii)  Burden  of  Proof  ,  869 

G.  Abandonment  of  Invention,  869 
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1.  In  General,  869 

2.  Question  of  Intent,  870 

3.  Express  Ahandonmevt,  870 

4.  Abandonment  hij  Oond'aot,  870 

5.  Wecessity  of  Disclosure  to  P ahllc,  %1\ 

6.  Abandoned  Experiments,  871 

7.  Failure  to  C laim  in  Patent,  871 

8.  Abandonment  of  Apjjlicatiov ,  871 

9.  Evidence  of  Abandonment,  872 

IV.  PERSONS  ENTITLED  TO  PATENTS,  872 

A.  Original  and  First  Inventor,  872 

1.  [n  General,  872 

2.  First  Inventor,  873 

3.  Originality  of  Invention,  873 

4.  Citizenship  of  Inventor,  874 

5.  Reduction  to  Practice,  874 

a.  General,  874 

b.  Constructive  Reduction  to  Practice,  875 

6.  Diligence,  876 

7.  Models,  Drawings,  and  Description,  877 

8.  Assistance  by  Others,  877 

9.  Invention  Made  Abroad,,  878 

10.  Evidence  as  to  Originality  and  Priority,  878 

a.  Presump>tions  and  Burden  of  Proof,  878 

b.  Admissibility  and  Sufficiency,  878 

B.  Joint  Inventors,  879 

1.  //i,  General,  879 

2.  Joinder  and  Grant,  879 

C.  Employer  and  Employee,  880 

1.  Z??-  General,  880 

2.  Perfection  of  Employei^'s  Ideas,  881 

3.  Presumptions  as  to  Inventorship,  881 

D.  Government  Employees,  881 

E.  Assignees,  882 

F.  Personal  Representatives,  882 

G.  Heirs,  882 

II.  Guardian  of  Insane  Person,  882 
V.  APPLICATION  AND  PROCEEDINGS  THEREON,  882 

A.  General,  882 

B.  Requisites  of  Application,  882 

1.  General,  882 

2.  Specification  or  Description,  883 

a.  General,  883 

b.  Matters  of  Common  Knoioledge,  884 
C.  TA'Jcis  ^/  Invention,  884 

d.  Philosophical  P^'inciples,  885 

e.  Improvements,  885 

■f.  Concealment  and  Deception,  885 

3.  Clai/ms,  880 

a.  General,  880 

b.  Vague,  / ii.de fi,ii.ite,  and  Tnaootbrate  Claims,  880 

c.  J/v<.s7/  AVr^/i';  Means,  Not  Function  or  Result,  880 

d.  Preadih.  of  Claim,  m\ 

e.  AUevnntlve  Cla.ims,  hh7 

C.  M idtlplicity  of  Claims,  H87 

4.  Drainings,  887 
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5.  Oath,  888 

a.  Necessity,  888 

b.  By  and  Before  Whom  Made,  888 

c.  Absence  of  Written  Oath,  888 

6.  Fees,  889 

7.  Subject -Matter'  or  Scope,  889 

C.  Examination  and  Proceedings  in  Patent  Office,  889 

1.  In  General,  889 

2.  Rejection,  890 

3.  Eoidence  at  Hearing,  890 

4.  Amendment,  891 

a.  7?i  General,  891 

b.  if^w  Matter,  891 

c.  Delay  in  Amending,  891 

d.  6>ai;/i,  893 

5.  Allowance,  893 

6.  Forfeiture  and  Renewal,  893 

7.  Abandonment,  893 

8.  Interference,  893 

a.  /?i  General,  893 

b.  Between  Applicants  and  Patentees,  893 

c.  Evidence,  894 

(i)  Burden  of  Proof  894 

(ii)  Admissibility  and  Weight  and  Snficiency,  895 

d.  Pleadings,  895 

e.  Second  Interference,  896 

9.  Appeal,  896 

a.  /n  General,  896 

b.  TFAo  Entitled  to  Appeal,  896 

c.  Formalities  and  Proceedings,  897 

d.  Appealable  Decisions,  897 

e.  Review,  898 

f .  i^or  Appeal,  899 

10.  Caveats,  899 

a.  General,  899 

b.  TF/iowi  ^^7e(i;,  899 

11.  Secrecy  of  Applications  and  Caveats,  900 

12.  Right   to   Inspect   and    Obtain    Copies   of  Patent  Office 

Records,  900 

13.  Copies  of  Records,  900 

■  14.  7i?M?£'5  <?/"  Patent  Office,  900 

15.  Conclusiveness  and  Effect  of  Patent  Office  Decisions,  900 

a.  General,  900 

b.  yls    to    Application    and    Procedure    in  Obtaining 

Patent,  901 

c.  As  to  Patentability,  903 

d.  As  to  Originality  and  Priority,  903 

e.  As  to  Abandonment,  903 

16.  Remedy  in  Eqttity  For  Ref  usal  of  Patent,  903 

a.  In  General,  903 

b.  Time  and  Place  of  Suit,  904 

c.  Burden  of  Proof  ,  904 

VI.  REQUISITES  AND  VALIDITY  OF  LETTERS  PATENT,  904 

A.  Form  and  Contents,  904 

1.  As  an  Instrument,  904 

2.  Record,  905 

3.  Date  of  Issue,  905 
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B.  Validity,  905 

1.  In  General,  905 

2.  Sufficiency  of  Description,  906 

3.  Name  of  Patentee,  906 

4.  Deceptive  Patent,  906 

a.  In  General,  906 

b.  Suppression  of  Pacts,  907 

5.  Joinder  of  Several  Inventions,  907 

6.  Double  Patenting,  907 
Y.  Claims,  908 

a.  General,  908 

b.  Excessive  Claims,  909 

8.  Delay  of  Apjjlication  in  Patent  Office,  909 

9.  Jurisdiction  to  Determine  Validity,  909 

C.  Correction  or  Amsndment  of  Patents,  910 

D.  Interfering  Patents,  910 

1.  7?^  General,  910 

2.  Proceedings,  910 

3.  Judgment,  911 

E.  Annulment  or  Repeal,  911 

F.  Estoppel  to  Dispute  Validity,  912 

1.  General,  912 

2.  Estoppel  of  Elf  ringer,  912 

3.  Estoppel  of  Assignor,  913 

4.  Estoppel  of  Assignee,  Grantee,  or  Licensee,  914 

5.  Expired  License,  914 

VII.  TERM,  915 

A.  7?i  General,  915 

1.  Meclianical  Patents,  915  ^ 

2.  Designs,  915 

3.  Reissues,  915 

4.  Limitation  hy  Foreign  Patent,  915 

a.  7/2.  General,  915 

b.  Identity  of  Invention,  916 

c.  7)a^e  (j/"  Foreign  Patent,  917 

d.  Term  of  Foreign  Patent,  917 

e.  Lapse  or  Expiration  of  Foreign  Patent,  i 

B.  Extensions,  918 

VIII.  Reissues,  919 

A.  /rt  General,  919 

1.  Definition,  919 

2.  Power  to  Reissue  and  Grounds,  019 

3.  Persons  Entitled  to  Reissue,  920 

4.  Trr//?-,  921 

B.  Time  For  A pplication,  931 

1.  In  General,  931 

2.  Intervening  Rights  (f  Third  Pers07is,  921 

3.  Excuses  For  Delay,  923 

C.  Identity  of  Invention,  938 

1.  A  Gevmd,  93,T 

2.  7y^6'7^  Matter,  925 

u.  //i  General,  935 

b.  Inlndioii  to  CUiim,  035 

('-.  A  j))Htra.l us,  ProcesH,  a.iul  Product,  926 

3.  li  '  insertion.  of  Canceled  CUvim,  020 
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D.  Surrender  of  Original  Patent,  926 

E.  Applications  and  Proceedings  Thereon^  927 

1.  In  Ge'rieral,  927 

2.  Divisional  lieissues,  927 

F.  Reissues  of  Reissued  Patents,  927 

G.  Conclusiveness  and  Effect  of  Patent  Office  Decisions,  927 

1.  In  General,  927 

2.  As  to  Grounds  For  Reissue,  928 

3.  As  to  Identity,  928 

II.  Validity,  Gonstruction,  and  Operation  of  Reissues,  929 

1.  Validity,  929 

2.  Construction  and  Operation,  929 

a.  7?i  General,  929 

b.  Retroactive  Operation,  930 

IX.  DISCLAIMERS,  930 

A.  /?i  General,  930 

B.  Suhject -Matter  of  Disclaimer,  930 

C.  i^or  Disclaimer,  931 

D.  Effect  of  Failure  to  Disclaim,  931 

E.  o/"  Disclaimer,  933 

X.  CONSTRUCTION  AND  OPERATION  OF  LETTERS  PATENT,  932 

A.  In  General,  932 

1.  General  Rules  of  Construction  Relating  to  Contracts  Appli- 

cable, 932 

2.  Liberally  Construed,  933 

3.  Plain  Meaning  Not  Varied,  933 

4.  Intention  of  Inventor,  934 

5.  Proceedings  in  Patent  Office,  934 

6.  Opinio7i  of  Experts, 

7.  State  of  the  Art,  935 

8.  Patent  as  Notice,  936 

9.  Questions  For  Court  and  Jury,  936 

B.  Limitation  of  Claims,  936 

1.  General,  936 

2.  Claims  Construed  by  Specifications,  938 

3.  Effect  of  Words  "  Substantially  as  Described  "  w  (7 ^a^'m,  939 

4.  Reference  Letters,  939 

5.  Equivalents,  939 

6.  Pioneer  Inventions,  940 

7.  Improvements,  940 

8.  Combination,  941 

9.  Amendment  in  Patent  Office,  941 

10.  Separate  Claims  Distinguished,  ^^2, 

11.  Designs,  943 

XL  TITLE,  CONVEYANCES,  AND  CONTRACTS,  943 

A.  Assignments  and  Other  Transfers,  948 

1.  7?i  General,  943 

a.  Assignability,  943 

b.  IFAo  Jfay  Assign,  943 

(i)       General,  943 
(ii)  Joint  Owners,  943 

2.  Agreements  to  Assign,  944 

a.  /?i  General,  944 

b.  Future  Patents,  944 
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c.  Recording^  945 

d.  Actions^  945 

3.  Requisites  and  Validity,  946 

a.  In  General,  946 

b.  Form  and  Contents,  946 

c.  Validity,  947 

4.  Recording,  947 

a.  In  General,  947 

b.  Notice,  948 

c.  Achnowledgment  Before  Notary,  948 

5.  Construction  and  Operation,  948 

a.       General,  948 
Ij.  Warranty,  949 

c.  Rights  and  Interests  Conveyed,  949 

(i)  General,  949 

(ii)  Rights  in  Extended  Term,  950 
(ill)  Rights  in  Reissue,  950 

(iv)  After  -Acquired  Title,  950 
(v)  Rights  of  Action  For  Past  Infringement,  950 

d.  Covenants,  Conditions,  and  Restrictions,  951 

(i)  General,  951 

(ii)  Remedy  For  Breach  of  Conditions,  951 

(a)  Rescission  or  Cancellation,  951 

(b)  Recovery  of  Damages,  951 

6.  Rights,  Remedies,  and  Liabilities  of  Parties,  952 
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(ii)  Liability  For,  and  Recovery  Of,  Consideration,  952 
(ill)  Recovery  Back  of  Consideration  by  Assignee,  953 
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1.  Transfer  by  Succession  or  Inheritance,  954 
B.  Licenses  and  Contracts,  954 
1.  Licenses,  954 
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b.  Requisites  and  Validity,  954 
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(ii)  Im])lied  License,  955 
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(ii)  Rights  and  Interests  Conveyed,  956 
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(b)  Place  For  Exercise  of  License,  957 

(1)  Express  License,  957 
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License,  IMK) 
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g.  Revocation,  Forfeiture,  or  Other  Termination,  961 
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3.  Royalties,  963 

a.  Liights  and  Liahilities  of  Parities,  963 

(i)  When  Royalties  Due,  963 
(ii)  Amount  of  Royalty,  963 

(ill)  Persons  Fntitled  to  Royalties,  964 
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1.  Failure  to  Mark  Patented  Articles,  967 

2.  MarTcing  Unpatented  Article,  968 
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c.  Diversity  of  Use,  975 
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Y.  Designs,  988 

8,  Infringement  After  Expiration  of  Patent,  989 

B.  Contributory  Infringement,  989 

1.  In  General,  989 

2.  Selling  Parts  of  Patented  Invention,  989 

3.  Selling  Article  Used  With  Patented  Invention,,  990 
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2.  Jurisdiction,  991 

a.  /?i  General,  991 

b.  cm  Accounting,  992 

c.  Expiration  of  Patent,  993 
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a.  General,  994 
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7.  Persons  Entitled  to  Sue  and  Parties  Plaintiff,  999 

a.  //I  General,  999 

b.  Licenses,  1000 

(i)       /S'wii^s  Against  Strangers,  1000 
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8,  Persons  Liable  and  Parties  Defendant,  1001 
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(i)  Persons  Liable,  1002 
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(hi)  Public  Acquiescence  in  Yalidity,  1010 

(iv)  Previous  Adjv^dications,  1010 

(^h)  As    a    P rereqidsite   to   the   Allowa/nce  of 

Injunctions,  1010 
(li)  As  a  Ground  For  Refusing  or  Granting 

Injunctions,  1011 
(c)  Effect  on  Question  of  Infringement,  1013 
(v)  Terms  and  Conditions,  1013 
(vi)  Indemnity  Bond,  1014 

(vii)  A pplication  and  Proceedings  Thereon,  1014 

(viii)  Consideration  and  Judgment  on  Motion,  1015 
(ix)  Modifying  or  Dissolving,  1015 

c.  Permanent  In j  unction,  1016 

d.  Violation  and  Punishment,  1016 

(i)  Writ  or  Mandate  Violated,  1016 

(ii)  Knowledge  or  Notice,  1017 
(in)  Who  LicMe,  1017 

(iv)  Acts  or  Conduct  Constituting  Violation,  1017 

(v)  Defenses,  1018 

(vi)  Proceedings  to  Ptonish,  1018 

(a)  Notice,  1018 

(b)  Eoidence,  1019 

(c)  Hearing  and  Determination,  1019 

(vii)  Punishinent,  1020 

(a)  Matters  Considered  in  Mitigation,  1020 

(b)  Amount  of  Fine,  1020 

(c)  Distribution  of  Fine,  1020 

(viii)  Costs,  1020 

12.  Damages  and  Profits,  1020 

a.  Damages  in  Actions  at  Law,  1020 

(i)  Right  to  Recover  and  Form  of  Action,  1020 
(ii)  Amount  Recoverable,  1020 

(a)  In  General,1020 

(b)  Coimsel  Fees  and  Expenses,  1028 
(g)  Interest,  1028 

(d)  Double  and  Treble  Damages,  1023 
(hi)  Designs,  1023 

(iv)  Effect  of  Recovery,  1024 

b.  Profits  and  Damages  in  Suits  in  Equity,  1024 

(i)  In  General,  1024 

(ii)  Estimation  of  Profits  and  Damages,  1025 

13.  Pleadings,  1029 

a.  Actions  at  Law,  1029 

(i)  In  General,  1029 

(ii)  Declaration  or  Complaint,  1029 
(ill)  Plea  or  Answer,  1029 

(a.)  In  General,  1029 

(b)  Notice  of  Special  Matter  of  Defense,  1030 

b.  In  Suits  in  Equity,  1031 

(i)  Bill,  1081 

(ii)  Plea  or  Answer,  1033 

(a)  Plea,  1033 

(1)  In  General,  1083 

(2)  Requisites  and  Sufficiency,  1034 

(3)  Effect   of   Setting  Down  For  Argu- 

ment, 1084 

(b)  Answer,  1084 
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(1)  Matters  Requi/red  to  Be  Raised  hy 

Answer^  1034 

(2)  Requisites  and  Sufficiency,  1034 

(3)  Amendment,  1035 

(4)  Admissions  in  Answer,  1083 

(5)  Notice  of  Special  Matter^  1036 

(a)  Necessity,  1036 

(b)  Sufficiency,  1037 

(c)  Verification,  1037 

(d)  Waiver,  1037 
(ill)  Cross  Bill,  1037 

(iv)  Supplemental  Bill,  1037 

(v)  Demurrer  and  Exceptions,  1037 

(vi)  Amendments,  Variance,  OMd  Multifariousness,!^^ 

14.  Evidence,  1039 

a.  //i  General,  1039 

b.  Presumptions  and  Burden  of  Proof,  1040 

c.  Evidence  as  io  Invalidity  of  Patent,  1041 

d.  Expert  Witnesses,  1043 

e.  Estoppel,  1042 

f.  Evidence  as  to  Infringement,  1042 

g.  Secret  Inventions,  1042 

li.  Proving  Patents  and  Patent  Office  Records,  1043 
i.  Judicial  Notice,  1043 

15.  Issues,  Proof  and  Variance,  1043 

16.  Trial  in  Actions  at  Law,  1044 

a.  In  General,  1044 

b.  Questions  For  Court  and  Jury,  1044 

17.  Hearing  in  Suits  in  Equity,  1045 

a.  Questions  Determined,  1045 

b.  Suhnission  of  Issues  to  Jury,  1046 

c.  Reception  of  Evidence,  1046 

d.  Dismissal,  1047 

(i)  TF>^a^  xSte^^^  of  Cause  Allowable,  1047 

(ii)  Grounds,  1047 

(ill)  Dismissal  Without  Prejudice,  1047 
(iv)  Operation  and  Effect,  1047 

18.  Interlocutory  Decree  and  Accounting,  1047 

a.  Interlocutory  Decree,  1047 

1).  Proceedings  in  Accounting,  1048 

19.  CVasY*',  1049 

a.  In  Actions  at  Law,  1049 

b.  In  Suits  in  Equity,  1050 

20.  Appeal  and  Error,  1051 

a.  In  Actions  at  Lato,  1051 

b.  In  Su''its  in  Equity,  1051 

(i)  Final  Decree,  1051 
(ii)  Iniarlocutory  Decree,  1051 

21.  Rehearing,  1053 

D.  Threats  of  Suit,  1054 

E.  Operation  and,  Kff'ect  of  Decision,  1054 

1.  //i  General,  1054 

2.  Recovery  hy  Patentee  as  Vesting  Title  in  Infringer,  1056 

O  no  N  S-  II  IQ'K'ia  lilO  IV  dlfl  !^ 
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For  Matters  Relating  to  —  {continued) 

Mandamus  to  Compel  Issuance  of  Patent,  see  Mandamus. 
Monopoly,  see  Monopolies. 
Patent  For  Land : 

In  General,  see  Public  Lands. 

Land  Under  Water,  Cancellation  of,  see  Navigable  Waters. 
Mineral  Land,  see  Mines  and  Minerals. 
Trade-Mark  or  Trade-Name,  see  Trade-Marks  and  Trade-Names. 

I.  NATURE  OF  PATENTS. 

A.  In  General —  l.  Grant.  A  patent  for  an  invention  is  a  grant  by  the  state 
to  the  inventor,  his  heirs  or  assigns,  of  tlie  exclusive  right  to  make,  use,  and  vend 
the  thing  patented  for  a  definite  period  of  time.'  The  inventor  has  a  natural 
right  to  make,  nse,  and  vend  his  invention,  and  therefore  the  patent  confers  upon 
him  no  right  save  the  right  to  exclude  others  from  making,  using,  or  selling  his 
invention.'^ 

2.  No  Common-Law  Right.  At  common  lavp-  the  inventor  has  no  right  to  pre- 
vent others  from  using  his  invention,^  but  he  may  keep  it  secret  and  in  that  way 
deprive  the  public  of  its  benefits. 


1.  U.  S.  Eev.  St.  (1878)  §  4884  [U.  S. 
Comp.  St.  (1901)  p.  3381]. 

Other  definitions  are:  "A  grant  made  by 
the  government  to  an  inventor,  conveying 
and  securing  to  him  the  exclusive  right  to 
make  and  sell  his  invention  for  a  term  of 
years."    Black  L.  Diet. 

"  Public  franchises  granted  to  the  in- 
ventors of  new  and  useful  improvements  for 
the  purpose  of  securing  to  them,  as  such  in- 
ventors, for  the  limited  term  therein  men- 
tioned, the  exclusive  right  and  liberty  to 
make  and  use  and  vend  to  others  to  be  used 
their  own  inventions,  as  tending  to  promote 
the  progress  of  science  and  the  useful  arts, 
and  as  matter  of  compensation  to  the  in- 
ventors for  their  labor,  toil,  and  expense  in 
making  the  inventions,  and  reducing  the  same 
to  practice  for  the  public  benefit,  as  contem- 
plated by  the  Constitution  and  sanctioned  by 
the  laws  of  Congress."  .Seymour  v.  Osborne, 
11  Wall.  (U.  S.)  516,  533,  20  L.  ed.  33. 

"  Patent  right." — "A  monopoly  of  a  certain 
way  of  doing  a  thing.  It  is  an  exclusive 
right  of  way,  in  the  region  of  invention,  se- 
cured to  one  for  a  limited  period  as  a  com- 
pensation for  having  first  discovered  it " 
(Vose  v.  Singer,  4  Allen  (Mass.)  226,  230, 
81  Am.  Dec.  696,  where  it  is  said  to  be 
analogous  to  a  right  of  way  or  a  right  to 
collect  tolls);  "the  exclusive  liberty  con- 
ferred by  letters  patent  from  the  sovereign 
on  an  inventor  or  his  alienee  of  making  and 
vending  articles  according  to  his  invention " 
(Avery  v.  Wilson,  20  Fed.  856,  858)  ;  "the 
right,  protected  by  letters  patent,  to  use  the 
process,  combination,  or  appliance,  discovered 
by  the  patentee,  for  the  production  of  a  cer- 
tain result"  (Com.  v.  Central  Dist.,  etc., 
Tel.  Co.,  145  Pa.  St.  121,  127,  22  Atl.  841, 
27  Am.  St.  Rep.  G77 )  ;  "  the  right  to  make, 
use  or  vend  a  patented  invention,  or  inven- 
tionfi  claimed  to  be  patented "  (State  v. 
Peck,  25  Ohio  St.  26,  28)  ;  a  right  which  is 
said  to  "  resemble  a  franchise  in  being  a 


privilege  which  concerns,  and  is  intended 
to  benefit  the  public,  which  depends  for  ex- 
istence and  preservation  upon  the  authority 
which  confers  it"  (Crown  Cork,  etc.,  Co.  v. 
State,  87  Md.  687,  698,  40  Atl.  1074,  67 
Am.  St.  Rep.  371)  ;  it  has  also  been  said  to 
be  an  exclusive  right,  a  monopoly  (Gilbert 
El.  R.  Co.  V.  Kobbe,  70  N.  Y.  361,  370;  King 
V.  Piatt,  37  N.  Y.  155,  4  Transcr.  App.  19, 
3  Abb.  Pr.  N.  S.  434,  35  How.  Pr.  23 )  ;  and 
is  "  incorporeal  property,  not  susceptible  of 
actual  delivery  or  possession"  (Waterman 
V.  Mackenzie,  *138  U.  S.  252,  260,  11  S.  Ct. 
334,  34  L.  ed.  923). 

"  Patented." — A  thing  is  "  patented  "  by 
the  actual  issuance  of  the  patent  under  the 
seal  of  the  government,  speaking  the  exercise 
of  sovereign  will,  investing  the  patentee  with 
the  grant  of  a  monopoly,  and  does  not  mean 
the  preliminary  proceedings.  Edison  Electric 
Light  Co.  V.  Waring  Electric  Co.,  59  Fed. 
358,  364. 

2.  "A  patent  does  not  confer  even  the  right 
to  use  the  invention.  The  inventor  had  that 
right  before.  It  is  merely  an  incorporeal 
right  to  exclude  others  from  using  the  in- 
vention throughout  the  United  States  con- 
ferred by  the  government  upon  compliance 
with  certain  requirements."  Jewett  v. 
Atwood  Suspender  Co.,  100  Fed.  647,  648. 
See  also  Patterson  v.  Kentucky,  97  U.  S. 
501,  24  L.  ed.  1115;  Seymour  v.  Osborne,  11 
Wall.  (U.  S.)  516,  20  L.  ed.  33;  Bloomer  v. 
McQuewan,  14  How.  (U.  S.)  539,  14  L.  ed. 
532;  Fruit-Cleaning  Co.  v.  Fresno  Home- 
Packing  Co.,  94  Fed.  845. 

The  government  makes  no  transfer  to  the 
patentee  of  a  right  preferred,  or  estate  there- 
tofore vested  in  itself. —  The  essential  right 
is  in  the  inventor  before  he  obtains  the 
patent.  Western  Electric  Co.  v.  Sperry 
Electric  Co.,  59  Fed.  295,  296,  8  C.  C.  A. 
129. 

3.  Dudley  v.  Mayhew,  3  N.  Y.  9;  Patter- 
son V.  Kentucky,  97  U.  S.  501,  24  L.  ed. 
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3.  Consideration  For  Grant.  In  order  that  inventions  may  be  diBcloBed  to  the 
public  so  tliat  all  may  obtain  the  benefits/  tlie  state  grants  to  the  inventor  tiie 
exclusive  right  to  make,  use,  and  vend  the  invention  for  a  limited  time  on  condi- 
tion that  the  inventor  furnish  such  full,  clear,  atid  exact  description  of  tiie  inven- 
tion as  will  enable  those  skilled  in  the  art  to  which  it  relates,  or  to  which  it  is 
most  nearly  related,  to  make  and  use  it  after  the  expirations  of  tlie  patent.^ 

4.  Creation  of  Statute.  The  exclusive  right  which  inventors  have  to  their 
inventions  is  statutory,^  and  therefore  statutory  provisions  must  be  complied  with 
in  all  essentials.'' 

5.  Contract.  While  a  patent  is  a  grant,  it  also  has  the  elements  of  a  contract, 
since  it  is  based  upon  consideration  flowing  from  the  inventor  to  the  public  repre- 
sented by  the  officials  of  state.^ 

6.  Monopoly.  While,  under  the  patent  laws,  a  patent  creates  a  monopoly,^  it 
is  not  a  monopoly  of  what  existed  before  and  belonged  to  others  —  which  is  the 
true  idea  of  a  monoply  —  but  is  a  monopoly  of  what  did  not  exist  before  and 
what  belongs  to  the  patentee.-"'  In  consequence  it  does  not  create  an  odious 
monopoly,"  and  the  rights  of  patentees  thereunder  are  to  be  liberally  construed,'* 


1115;  Gayler  v.  Wilder,  10  How.  (U.  S.) 
477,  13  L.  ed.  504;  Wilson  v.  Rousseau,  4 
How.  (U.,  S.)  646,  11  L.  ed.  1141;  Wheaton 
v.  Peters,  8  Pet.  (U.  S.)  591,  8  L.  ed.  1055; 
In  re  Dann,  129  Fed.  495;  Rein  v.  Clayton, 
37  Fed.  354,  3  L.  R.  A.  78?  American  Hide, 
etc..  Splitting,  etc.,  Mach  Co.  v.  American 
Tool,  etc.,  Co.,  1  F'ed.  Cas.  No.  302,  4  Fisk. 
Pat.  Cas.  284,  Holmes  503;  Latta  v.  Shawk, 
14  Fed.  Cas.  No.  8,116,  1  Bond  259,  1  Fish. 
Pat.  Cas.  465;  Heaton-Peninsular  Button 
Fastener  Co.  v.  Eureka  Specialty  Co.,  78 
Off.  Gaz.  171.    And  see  infra,  I,  A,  4. 

4.  The  benefit  to  the  pulilic  by  the  dis- 
closure of  inventions  is  the  primary  consider- 
ation for  the  grant  of  patents  (Kendall  v. 
Winsor,  21  How.  (U.  S.)  322,  16  L.  ed..  165; 
Grant  V.  Raymond,  6  Pet.  (U.  S.)  218,  8 
L.  ed.  376;  Rubber  Tire  Wheel  Co.  v.  Mil- 
waukee Rubber  Works  Co.,  154  Fed.  358,  83 
C.  C.  A.  336;  International  Tooth  Crown 
Co.  V.  Hanks'  Dental  Assoc.  Ill  Fed.  916; 
Liardet  v.  Johnson,  Buller  N.  P.  76;  New- 
bery  v.  James,  2  Meriv..  446,  16  Rev.  Rep. 
195,  35  Eng.  Reprint  1011),  the  interests 
of  the  public  in  tlie  granting  of  patents  be- 
ing paramount  to  those  of  inventors  (War- 
ner V.  Smith,  13  App.  Cas.  (D.  C.)  111). 

The  purpose  of  granting  temporary  mo- 
nopoly is  to  induce  disclosure.  Gayler  v. 
Wilder,  11  How.  (IJ.  S.)  477,  13  L.  ed.  ,504; 
Carr  v.  Rice,  5  Fed.  Cas.  No.  2,440,  1  Fish. 
Pat.  Cas.  198 ;  Goodyear  u.  Now  Jersey 
Cent.  R.  Co.,  10  Fed.  Cas.  No.  5,563,  1  Fish. 
Pat.  Cas.,  626,  Wall.  Jr.  356. 

5.  U.  S.  Kov.  St.  (1H7S)  §  4888  [U.  S. 
Comp.  St.  (1901)  p.  3383].  See  in\m,  V, 
A,  2,  a. 

6.  MarHh  v.  Nichols,  128  U.  R.  605,  9  S.  Ct. 
lOH,  32  L.  <;d.  538;  Gayler  v.  Wilder,  10 
liow.  (U.  .S.)  ■177,  13  L.  od.  504;  U.  S.  v. 
Aniericun  Jicll  'iVi.  Co.,  32  Pod.  591;  Latta 
V.  Sliawk,  It  CiiH.  No.  8,ll(i,  1  lioiid 
25ft,  1  JmhIi.  I'mI.  CaH.  465.  And  hco  supra, 
I,  A,  2. 

7.  IVnnocU  v.  l)iiih)guo,  2  I'.'t.  (11.  S.)  1, 
7  L.  cil.  327;  tl.  S.  v.  Ani.'riciiM  Hell  Tel. 
Co.,  32  Fed.  591. 
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8.  A  patent  is  a  contract  and  the  same 
rules  of  construction  apply  as  in  other  con- 
tracts. National  Hollow  Brake-Beam  Co.  v. 
Interchangeable  Brake-Beam  Co.,  106  Fed. 
693,  45  C.  C.  A.  544;  Atty.-Gen.  v.  Rumford 
Chemical  Works,  32  Fed.  608;  Harris  v. 
Allen,  15  Fed.  106.  A  patent  is  a  contract. 
O.  H.  Jewell  Filter  Co.  v.  Jackson,  140  Fed. 
340,  72  C.  C.  A.  304;  Barter  v.  Smith,  2 
Can.  Exch.  455. 

Renewal  or  extension. —  There  is  no  con- 
tract by  the  state  that  the  public  may  use 
the  invention  at  the  expiration  of  the  patent 
and  therefore  the  state  may  renew  or  ex- 
tend the  patent.  Evans  v.  Eaton,  8  Fed. 
Cas.  No.  4,559,  Pet.  C.  C.  322,  1  Robb  Pat. 
Cas.  68  [reversed  in  3  Wheat.  454,  4  L.  ed. 
433]. 

9.  Bement  v.  National  Harrow  Co.,  186 
U.  S.  70,  22  S.  Ct.  747,  46  L.  ed.  1058. 

10.  DavoU  V.  Brown,  7  Fed.  Cas.  No.  3,662, 
2  Robb  Pat.  Cas.  303,  1  Woodb.  &  M.  53; 
Goodyear  v.  New  Jersey  Cent.  R.  Co.,  10  Fed. 
Cas.  No.  5.503,  1  Fish.  Pat.  Cas.  026,  2  Wall. 
Jr.  356;  Singer  v.  Walmsley,  22  Fed.  Cas. 
No.  12,900,  f  Fish.  Pat.  Cas.  558. 

11.  Blanchard  r.  Sprague,  3  Fed.  Cas.  No. 
1,518,  1  Robb  Pat.  Cas.  734,  742,  2  Story 
164,  3  Sumn.  535;  Goodvear  r.  Now  Jersey 
Cent.  R.  Co.,  10  Fed.  Cas.  No.  5,563.  1  Fish. 
Pat.  Cas.  626,  2  Wall.  Jr.  356;  Parker  v. 
Stiles,  18  Fed.  Cas.  No.  10,749,  Fish.  Pat. 
Rep.  319,  5  McLoan  44;  Wickersham  v. 
■Singer,  29  Fed.  Cas.  No.  17.610.  McArtlnir 
Pat.  Caa.  645;  ITeaton-Peninsulur  Button 
Fastener  Co.  v.  Eureka  S|>ocialtv  Co.,  78 
Cir.  Gaz.  171;  Barter  y.  Smith,  2  Can.  Exch. 
455. 

Statute  of  monopolies. — Patents  are  exempt 
from  the  statute  of  nionopolies.  Peck  i;. 
I  linden,  (;7  L.  J.  Q.  B.  272. 

12.  Do  la  Vorguo  Refrigerating  Mach.  Co. 
v.  KcnLhor.sionp,  147  H..  S.  209',  13  S.  Ct. 
283,  37  li.  ed.  138;  l.oin  r.  Mycr.t,  97  I'Vd. 
607;  Mcliride  ■)).  Kingman  72  l<Vd.  90S; 
h'ilcli  )'.  Hnigg,  8  liVd.  5HS ;  Goodyear  r.  New 
Jorm-y  Cent.  H.  Co..  10  Fed.  (^iH.  No.  5,563, 
1   Fi'ah.  J'at.   Vhh.   (126,   2  Wall.   Jr.  350; 
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and  in  liannony  with  the  intent  and  purpose  of  the  patent  law  and  doubts  resolved 
in  then-  favor.^^ 

B.  Rights  of  Patentees  " —  I.  Nature  of  Right.  The  grant  of  a  patent  gives 
nothing  to  the  patentee  except  the  right  to  exclude  others  from  making,  using,  or 
eelhng  liis  invention  ;     hut  the  right  is  transferable  by  an  instrument  in  writing.^" 

2.  Territory  Covered  by  Right.  The  riglit  conferred  by  a  patent  extends  to  all 
territoi-y  mentioned  in  the  grant  and  in  the  statutes  authorizing  the  grant.'''  In 
the  United  States  it  extends  throughout  tlie  several  states  and  territories/^  but 
not  to  unorganized  territory  in  its  possession  nor  are  tlie  rights  of  the  patentee 
operative  outside  of  the  limits  of  the  United  States.'^"  While  the  rights  extend 
to  American  vessels  on  the  high  seas,^'  they  do  not  extend  to  foreign  vessels  in  our 
ports.'^^ 

3.  Need  Not  Use  Invention  or  License  Others  to  Use.  In  the  United  States 
the  inventor  does  not  forfeit  his  patent  or  his  riglit  to  exclude  others  from  using 
his  invention  by  his  failure  to  make  use  of  it  hiniself,^^  or  his  refusal  to  license 
others  to  use  it  upon  reasonable  terms.^*  The  question  of  licensing  others  to  use 
his  invention  is  one  which  the  patentee  alone  has  the  right  to  answer,  and  courts 
cannot  lawfully  compel  him  to  make  use  of  his  invention,  or  to  permit  others  to 
use  it  against  his  will.^^  In  many  countries  it  is  required  that  the  invention  be 
worked  or  the  patent  is  void.^^ 


Wickersham  v.  Singer,  29  Fed.  Cas.  No. 
17,610,  McArtbur  Pat.  Cas.  645. 

Patentees  are  a  meritorious  class  and  all 
the  aid  and  protection  which  the  law  allows 
this  court  will  cheerfully  give  them.  Hollo- 
way  i;.  Whiteley,  4  Wall.  (U.  S.)  522,  18 
L.  ed.  335. 

13.  McMichael,  etc.,  Mfg.  Co.  v.  Stafford, 
105  Fed.  380. 

14.  As  affected  by  local  laws  see  infra, 
XII,  B. 

15.  Patterson  v.  Kentucky,  97  U.  S.  501,  24 
L.  ed.  1115;  Seymour  v.  Osborne,  11  Wall. 
(U.  S.)  516,  20  "L.  ed.  33;  Jewett  v.  Atwood 
Suspender  Co.,  100  Fed.  647. 

In  Canada  it  is  held  that  the  patentee  can- 
not import  or  permit  others  to  import 
patented  articles  without  invalidating  patent. 
Anderson  Tire  Co.  i".  American  Dunlop  Tire 
Co.,  5  Can.  Exch.  82 ;  Wright  v.  Bell  Tel.  Co., 
2  Can.  Exch.  552 ;  Mitchell  v.  Hancock  In- 
spirator Co.,  2  Can.  Exch.  539;  Barter  v. 
Smith,  2  Can.  Exch.  455. 

16.  U.  S.  Rev.  St.  (1878)  §  4898. 

17.  Brown  v.  Duchesne,  19  How.  (U.  S.) 
183,  15  L.  ed.  595. 

In  England  the  patent  is  effective  through- 
out the  United  Kingdom  and  the  Isle  of 
Man.    Act  (1883),  §  16;  46  &  47  Vict.  c.  57. 

18.  U.  S.  Rev.  St.  (1878)  §  4884  [U.  S. 
Comp.  St.  (1901)   p.  3381]. 

19.  Opinion  Atty.-Gen.,  113  Off.  Gaz.  2503, 
the  doctrine  being  applied  in  respect  of  the 
Panama  canal  zone. 

20.  Brown  f.  Duchesne,  19  How.  (U.  S.) 
183,  15  L.  ed.  595. 

21.  Gardiner  i\  Howe,  9  Fed.  Cas.  No. 
5,219,  2  Cliff.  462. 

22.  Brown  r.  Duchesne,  19  How.  (U.  S.) 
183,  15  L.  ed.  595. 

33.  James  v.  Campbell,  104  U.  S.  356,  26 
L.  ed.  786;  Packard  v.  Lacing-Stud  Co.,  70 
Fed.  66,  16  C.  C.  A.  639;  Masseth  v.  John- 
ston, 59  Fed.  613;  Campbell  Printing-Press, 
[52] 


etc.,  Co.  «.  Manhattan  R.  Co.,  49  Fed.  930 
[disapproving  Hoe  v.  Knap,  27  Fed.  204]. 

Although  never  used  commercially,  the 
patent  is  prima  facie  valid.  McKay-Cope- 
land  Lasting  Mach.  Co.  v.  Copeland  Rapid- 
Last  Mfg.  Co.,  77  Fed.  306. 

Non-user  of  a  patent  does  not  cause  a  for- 
feiture of  a  patent,  nor  ordinarily  does  it 
justify  a  court  of  equity  in  withholding  in- 
junctive relief.  Continental  Paper  Bag  Co. 
V.  Eastern  Paper  Bag  Co.,  210  U.  S.  405,  28 
S.  Ct.  748. 

In  England  the  patentee,  if  he  fails  to 
manufacture  under  his  patent  within  four 
years  after  its  grant,  may  have  it  revoked. 
He  may  also  be  required  to  grant  a  license 
under  it  on  terms  to  be  fixed.  Act  ( 1907 ) , 
§§  27,  24. 

24.  Wilson  v.  Rousseau,  4  How.  (U.  S.) 
646,  11  L.  ed.  1141;  Grant  v.  Raymond,  6 
Pet.  (U.  S..)  218,  8  L.  ed.  376;  Masseth  v. 
Reiber,  59  Fed.  614;  Campbell  Printing- 
Press,  etc.,  Co.  V.  Manhattan  R.  Co.,  49  Fed. 
930;  Consolidated  Roller-Mill  Co.  v.  Coombs, 
39  Fed.  803;  U.  S.  v.  American  Bell  Tel.,  Co., 
29  Fed.  17;  Heaton-Peninsular  Button- 
Fastener  Co.  V.  Eureka  Specialty  Co.,  78 
Off.  Gaz.  171.  Contra,  dictum,  in  Hoe  v. 
Knap,  27  Fed.  204. 

25.  Consolidated  Roller-Mill  Co.  v.  Coombs, 
39  Fed.  803. 

26.  The  patentee  must  actually  manu- 
facture the  article  in  Canada  within  two 
years  after  the  patent,  and  must  stand  ready 
to  furnish  the  article  at  a  reasonable  price 
or  license  others  to  do  so.  Importation  from 
abroad  invalidates  the  patent.  Power  v. 
Griffin,  33  Can.  Sup.  Ct.  39;  Hambly  v.  Al- 
bright, 7  Can.  Exch.  363;  Auer  Incandesf-ent 
Light  Mfg.  Co.  V.  O'Brien,  5  Can.  Exch.  243 ; 
Royal  Electric  Co.  v.  Edison  Electric  Co.,  2 
Can.  Exch.  576;  Brook  v.  Broadhead,  2  Can. 
Exch.  562 ;  Toronto  Tel.  Mfg.  Co.  v.  Bell  Tel. 
Co.,  2  Can.  Exch.  524;  Barter  v.  Smith,  2 

[I,  B,  3] 
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4.  Right  of  Government  to  Use  Invention.    Altliougli  the  consent  of  tlie 

owner  of  a  patented  device  is  not  positively  necessary  in  order  to  enable  the 
United  States  government  to  use  the  invention  described  in  the  letters  patent, 
particularly  in  cases  vphere  it  relates  to  the  mode  of  construction  of  implements 
of  warfare  needed  by  the  government,^  it  has  no  right  to  use  a  patented  inven- 
tion without  compensation  to  the  patentee.^  When  it  grants  letters  patent  for  a 
new  invention  or  discovery  in  the  arts,  it  confers  upon  the  patentee  an  exclusive 
property  in  the  patented  invention  which  cannot  be  appropriated  or  used  by  the 
government  itself,  without  just  compensation,  any  more  than  it  can  appropriate 
or  use  without  compensation  land  which  has  been  patented  to  a  private  pur- 
chaser.^^ Nevertheless,  no  injunction  can  be  obtained  against  the  government  or 
against  an  official  acting  for  the  government,^  unless  expressly  permitted  by  act 
of  congress,^'  nor  can  suit  be  maintained  against  the  government  for  damages  for 
infringement.  It  is  not  liable  to  suits  founded  in  tort.^  "While  compensation 
can  be  obtained  by  suit  on  an  express  or  implied  contract,  this  is  the  only  method 
by  which  it  may  be  obtained.^^ 

6.  Government  Cannot  Cancel  Patent.  In  the  United  States  a  patent  cannot 
be  canceled  by  any  officer  of  the  government,^  but  may  be  canceled  upon  an 


Can.  Exch.  455;  Consolidated  Car  Heating 
Co.  V.  Came,  18  Quebec  Super.  Ct.  44. 

27.  Dashiell  v.  Grosvenor,  74  Ofif.  Gaz.  500. 

28.  Bement  r.  National  Harrow  Co.,  186 
U.  S.  70,  22  S.  Ct.  747,  46  L.  ed.  1058; 
Russell  V.  U.  S.,  182  U.  S.  516,  21  S.  Ct. 
899,  45  L.  ed.  1210;  Belknap  v.  Scliild,  161 
U.  ,S.  10,  16  S.  Ct.  443,  40  L.  ed.  599; 
U.  S.  f.  Berdan  Firearms  Mfg.  Co.,  156  U.  S. 
552,  15  S.  Ct.  420,  39  L.  ed.  530;  Schillinger 
V.  U.  S.,  155  U.  S.  163,  15  S.  Ct.  85,  39  L. 
ed.  108;  Hill  v.  U.  S.,  149  U.  S.  593,  13  S. 
Ct.  1011,  37  L.  ed.  802;  Solomons  v.  U.  S., 
137  U.  S.  342,  11  S.  Ct.  88,  34  L.  ed.  667; 
U.  S.  V.  Palmer,  128  U.  S.  262,  9  S.  Ct.  104, 
32  L.  ed.  442;  James  i;.  Campbell,  104  U.  S. 
356,  26  L.  ed.  786;  Cammeyer  v.  Newton,  94 
U.  S.  225,  24  L.  ed.  72 ;  Morgan  v.  U.  S.,  14 
Wall.  (U.  S.)  531,  20  L.  ed.  738;  U.  S.  v. 
Burns,  12  Wall.  ^U.  S.)  246,  20  L.  ed.  388; 
Gibbons  v.  U.  S.,  8  Wall  (U.  S.)  269,  19  L. 
ed.  453;  McKeever  v.  U.  S.,  14  Ct.  CI.  390; 
Heaton-Peninsular  Button-Fastener  Co.  v. 
Eureka  Specialty  Co.,  77  Fed.  288,  25  C.  C. 
A.  267,  35  L.  R.  A.  728. 

In  England  the  patent  excludes  only  sub- 
jects, and  tliR  crown  reserves  the  right  to 
use  the  invention,  it,  however,  must  pay 
what  is  reasonable.  Act  (1883),  S  27;  46 
&  47  Vict.  c.  57.  In  re  Napier,  C  App.  Cas. 
174,  50  L.  J.  P.  C.  40,  20  Wkly.  Rep.  745; 
Dixon  ?;.  London  Small.  Arms  Co.,  1  App. 
Cas.  632,  46  L.  J.  Q.  B.  017,  35  L.  T.  Rep. 
N.  R.  550,  25  Wkly.  Rep.  142;  Ex  p.  Pering, 
4  A.  &  E.  949,  6  N.  &  M.  472,  31  E.  C.  L. 
413;  Feather  v.  Reg.,  0  B.  &  R.  257,  35 
L.  J.  Q.  B.  200,  12  L.  T.  Rep.  N.  R.  114,  118 
E.  C.  L.  257. 

In  Canada  Ihc  /^ovcrnnKint  may  use  any 
piitciitcd  invention,  paying  what  is  just.  St. 
35  Vict.  <•.  26,  «  21. 

29.  11.  S.  r.  Palmer.  128  U.  R.  202.  0  R.  Ct. 
104,  32  Tv.  od.  442;  .lumen  v.  Campbell,  101 
ri.  S.  356,  26  L.  ed.  786. 

The  United  Stales  has  no  such  prcrofjativo 
an  that  which  in  claimed  by  the  Hovoroigns  ot 
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England,  by  which  it  can  reserve  to  itself, 
either  expressly  or  by  implication,  a  su- 
perior dominion  and  use  in  that  which  it 
grants  by  letters  patent  to  those  who  entitle 
themselves  to  such  grants.  The  government 
of  the  United  States,  as  well  as  the  citizen, 
is  subject  to  the  constitution;  and  when  it 
grants  a  patent  the  grantee  is  entitled  to 
it  as  a  matter  of  right,  and  does  not  receive 
it,  as  was  originally  supposed  to  be  the  case 
in  England,  as  a  matter  of  grace  and  favor. 
James  v.  Campbell,  104  U.  S.  356,  26  L.  ed. 
786. 

30.  Belknap  v.  Schild,  161  U.  S.  10,  16 
S.  Ct.  443,  40  L.  ed.  599 ;  International  Postal 
Supply  Co.  V.  Bruce,  194  U.  S.  601,  24  S.  Ct. 
820,  48  L.  ed.  1134. 

31.  Belknap  v.  Schild,  161  U.  S.  10,  16 
S.  Ct.  443,  40  L.  ed.  599. 

32.  Belknap  t.  Schild,  161  U.  S.  10.  16 
S.  Ct.  443,  40  L.  ed.  599;  U.  S.  v.  Berdan 
Firearms  Mfg.  Co.,  156  U.  S.  552,  15  S.  Ct. 
420,  39  L.  ed.  530;  Schillinger  v..  U.  S.,  155 
U.  S.  163,  15  S.  Ct.  85,  39  L.  ed.  108;  Harley 
V.  U.  S.,  116  Off.  Gaz.  875. 

Suits  against  state  or  county. —  Suit  can- 
not be  brought  against  a  state  for  infringe- 
ment, but  may  be  brought  against  a  coimty 
which  is  a  quasi-municipal  corporation. 
May  r.  Fond  du  Lac,  27  Fed.  695;  May  r. 
Mercer  County,  41  Off.  Gaz.  815;  May  V. 
Ralls  County,  40  Oir.  Gaz.  575. 

33.  Belknap  v.  Schild,  161  U.  S.  10,  16 
S.  Ct.  443,  40  L.  ed.  509;  U.  S.  v.  Berdan 
Firearms  Mfg.  Co.,  156  U.  S.  552,  15  R.  Ct. 
420,  30  L.  od.  530;  U.  S„  V.  Palmer,  128 
IT.  R.  202,  0  R.  Ct.  104,  32  L.  ed.  442;  U.  S. 
V,  Burn.s,  12  Wall.  (U.  R.)  240,  20  L.  ed. 
388;  lloaton-Poninaular  Button-Fastener 
Co.  V.  Eureka  Ri)e(^in,ltv  Co..  77  l'\>d.  28S, 
25  0.  C.  A.  207,  35  J,.  R.  A.  728;  Harley  V. 
V.  R..  116  Off.  Gaz.  875;  Tnternaticnial  Postal 
Supply  Co.  p.  Bruce,  194  U.  S.  601,  24  S.  Ct. 
820,  48  L.  e<l.  1134. 

34.  II.  R.  r.  Ameiicnn  Mell  Tel.  Co.,  128 
U.  R.  313,  304,  9  R.  Ct.  90,  35  L.  ed.  450, 
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adjudication  by  the  courts  upon  proper  action  instituted  by  the  government  for 
that  purpose.^^ 

C.  Patents  as  Property^" — l.  Personal  Property.  A  patent  riglit  is  per- 
sonal property and  in  so  far  as  its  incorporeal  nature  permits  is  subject  to  the 
general  laws  i-elating  to  such  property j'^^  and  is  surrounded  by  the  same  rights 
and  sanctions  wliich  attend  all  other  property .^^ 

2.  Location.  It  has  no  definite  sUus  within  the  territorial  jurisdiction  of  any 
court  but  is  coexistent  in  every  part  of  the  United  States.'"' 

3.  How  Reached  by  the  Courts.  It  can  be  reached  by  the  courts  only  by 
securing  jurisdiction  of  the  owner.''^ 

D.  Constitutional  Authority  For  Patents  —  l.  In  General.  In  the  United 
States  congress  has  power  to  grant  patents  under  the  constitutional  provision  that 
it  shall  have  power  "  to  promote  the  Progress  of  Science  and  useful  Arts,  by 
securing  for  limited  Times  to  Authors  and  Inventors  the  exclusive  Right  to  their 
respective  "Writings  and  Discoveries."^^  The  power  of  congress  to  grant  to 
inventors  is  general,  and  it  is  in  their  discretion  to  say  when,  for  what  length  of 
time,  and  under  what  cii-cumstances  the  patent  for  an  invention  shall  be  granted.*^ 
The  power  may,  under  the  constitution,  be  exercised  in  making  special  grants 
to  inventors,*^  and  it  may  patent  what  is  in  public  use.*^    Congress  cannot,  how- 


in  which  it  was  said :  "  The  only  authority- 
competent  to  set  a  patent  aside,  or  to  annul 
it,  or  to  correct  it,  for  any  reason  what- 
ever, is  vested  in  the  judicial  department 
of  the  government,  and  this  can  only  be 
effected  by  proper  proceedings  taken  in  the 
courts  of  the  United  States." 

35.  Michigan  Land,  etc.,  Co.  v.  Rust,  168 
U.  S.  589,  18  S.  Ct.  208,  42  L.  ed.  591; 
U.  S.  V.  American  Bell  Tel.  Co.,  128  U.  S. 
315,  9  S.  Ct.  90,  32  L.  ed.  450;  Moore  v. 
Eobbins,  96  U.  .S.  530,  24  L.  ed.  848;  Prov- 
idence Rubber  Co.  v.  Goodyear,  9  Wall. 
(U.  S.)  788,  19  L.  ed.  566;  U.  S.  v.  American 
Bell  Tel.  Co.,  79  Off.  Gaz.  1362. 

A  private  individual  cannot  maintain  an 
action  to  cancel  a  patent.  Mowry  v.  Whit- 
ney, 14  Wall.   (U.  S.)   434,  20  L.  ed.  858. 

In  England  a  patent  may  be  annulled  by 
proceeding  in  court  on  petition  of  the  attor- 
ney-general or  a  party  interested.  Act 
(1883),  §  26;  46  &  47  Vict.  c.  57. 

36.  As  passing  to  trustees  in  bankruptcy 
see  Bankruptcy,  5  Cyc.  346. 

As  subject  to  seizure  and  sale  by  execution 
see  ExECUTiox.s,  17  Cyc.  945  et  seq. 

Subjection  to  payment  of  debts  in  creditors' 
suits  see  Ceeditoks'  Suits,  12  Cyc.  31. 

37.  McCormick  Harvesting  Mach.  Co.  v. 
Aultman-Miller  Co.,  169  U.  S.  606,  18  S.  Ct. 
443,  42  L.  ed.  875 :  De  la  Vergne  Refrigerat- 
ing Mach.  Co.  V.  Featherstone,  147  U.  S. 
209,  13  S.  Ot.  283,  37  L.  ed.  138;  U.  S.  v. 
Palmer,  128  U.  S.  262,  9  ,S.  Ct.  104,  32  L. 
ed.  442;  Cammeyer  v.  Newton,  94  U.  S.  225, 
24  L.  ed.  72 ;  Seymour  v.  Osborne,  11  Wall. 
(U.  S.)  516,  20  L.  ed.  33. 

38.  Patents  pass  with  the  personal  estate 
to  the  legal  representatives.  De  la  Vergne 
Refrigerating  Mach.  Co.  v.  Featherstone,  147 
U.  S.  209,  13  S.  Ct.  283,  37  L.  ed.  138;  Wil- 
son V.  Rousseau,  4  How.  (U.  S.)  646,  11  L. 
ed.  1141;  Heaton-Peninsular  Button  Fastener 
Co.  r.  Eureka  Specialty  Co.,  78  Off.  Gaz.  171. 

Receiver  of  corporatioii. —  Patents  do  not 


vest  in  the  receiver  of  a  corporation.  Dick 
V.  Oil  Well  Supply  Co.,  25  Fed.  105;  Dick 
V.  Struthers,  25  Fed.  103;  Adams  v.  Howard, 
22  Fed.  656,  23  Blatchf.  27. 

39.  Densmore  v.  Scofield,  102  U.  S.  375,  26 
L.  ed.  214. 

40.  Ager  v.  Murray,  105  U.  S.  126,  26 
L.  ed.  942;  Stevens  v.  Gladding,  17  How. 
(U.  S.)  447,  15  L.  ed.  155. 

41.  Ager  v.  Murray,  105  U.  S.  126,  26 
L.  ed.  942;  Jewett  v.  Atwood  Suspender  Co., 
100  Fed.  647 ;  Wilson  v.  Martin-Wilson  Auto- 
matic Fire  Alarm  Co.,  52  Off.  Gaz.  901. 

42.  U.  S.  Const,  art.  1,  §  8. 

In  England  the  common  law  and  the  stat- 
ute of  monopolies  permit  the  crown  within 
reasonable  limits  to  grant  the  exclusive  right 
to  trade  in  a  new  invention.  Reg.  v.  Prosser, 
11  Beav.  306,  13  Jur.  71,  18  L.  J.  Ch.  35, 
50  Eng.  Reprint  834;  Caldwell  v.  Vanvlis- 
sengen,  9  Hare  415,  16  Jur.  115,  21  L.  J. 
Ch.  97,  41  Eng.  Ch.  415,  68  Eng.  Reprint 
571.  The  judicial  committee  of  the  privy 
council  may  confirm  the  grant  of  a  patent. 
Re  Card,  12  Jur.  507,  6  Moore  P.  C.  207,  13 
Eng.  Reprint  663;  In  re  Honiball,  9  Moore 
P.  C.  378.  14  Eng.  Reprint  340;  In  re  Robin- 
son, 5  Moore  P.  C.  65,  13  Eng.  Reprint  414. 
The  statute  for  monopolies,  section  6,  per- 
mitted the  granting  of  patents  for  the  term 
of  fourteen  years  to  the  true  and  first  in- 
ventor.   St.  21  Jac.  I,  c.  3. 

43.  Fire-Extinguisher  Case,  21  Fed.  40; 
Blanchard  v.  Sprague,  3  Fed.  Cas.  No.  1,518, 
1  Robb  Pat.  Cas.  734,  742,  2  Story  164,  3 
Sumn.  535. 

44.  Bloomer  v.  Stolley,  3  Fed.  Cas.  No. 
1,559,  Fish.  Pat.  Rep.  376,  5  McLean  158. 

45.  McClurg  i;.  Kingsland,  1  How.  (U.  S.) 
202,  11  L.  ed.  102;  Page  v.  Holmes  Burglar 
Alarm  Tel.  Co.,  1  Fed.  304,  17  Blatchf.  485 
(holding  that  the  consent  of  the  inventor  to 
the  public  use  of  his  invention,  or  the  with- 
drawal of  his  application  for  a  patent,  does 
not  vest  any  right  of  property  in  the  general 
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ever,  take  away  the  right  of  a  party  to  use  an  article  previously  purchased  by 
hiin.*^ 

2.  Grant  to  Inventors  Not  to  Importers.    Congress  has  no  authority  to  grant 

patents  to  any  one  save  inventors  and  discovejcrs,  and  lience  cannot  grant  a 
patent  to  a  party  who  merely  imports  a  device  not  befoi'e  known  and  used,  in  this 
country Tlie  patentee  must  be  the  inventor.^^  In  England,  however,  one  who 
imports  knowledge  of  an  invention  from  abroad  is  entitled  to  a  patent.'*^ 

3.  Patents  Granted  by  State.  While  some  states  granted  patents  for  inven- 
tions before  the  passage  of  a  patent  law  by  the  United  States  they  have  iio  such 
right  now  that  congress  has  assumed  control  of  the  matter.* 

II.  Subjects  of  patents. 

A.  Patentable  Subject-Matter — l.  In  General.  In  the  United  States 
patentable  subject-matter  consists  of  any  new  and  useful  art,  machine,  manufac- 
ture, or  composition  of  matter,  or  any  new  and  useful  improvement  thereof,^^ 
or  any  new,  original,  and  ornamental  design  for  any  article  of  manufacture.^^ 

2,  Statutory  Classes  of  Invention.  Nothing  is  patentable,  however  beneficial 
and  novel,  unless  it  comes  within  one  of  the  statutory  classes  of  patentable 
inventions.^^ 

3.  Physical  Things  Only  Are  Patentable.  The  subject-matter  of  patents  is 
limited  to  physical  things  or  acts  producing  physical  effects  and  does  not  include 
mental  theories  or  plans  of  action.^*    An  idea  is  not  patentable,  but  only  the 


public,  in  the  sense  of  the  fifth  amendment 
to  the  constitution  of  the  United  States,  so 
as  to  prevent  the  subsequent  allowance  of  a 
patent  for  such  invention,  by  act  of  con- 
gress, unless  there  was,  in  a  particular  case, 
a  reduction  of  the  invention  to  use  and 
practice,  by  its  embodiment  in  some  appa- 
ratus prior  to  tlie  issue  of  such  patent. 
Blanchard  v.  .Sprague,  3  Fed.  Cas.  No.  1,518, 
1  Eobb  Pat.  Cas.  734,  742,  2  Story  164, 
3  Sumn.  535. 

46.  Bloomer  v.  McQuewan,  14  How.  (U.  S.) 
539,  14  L.  ed.  532. 

47.  Livingston  v.  Van  Ingen,  9  Johns. 
(N.  Y.)  507. 

48.  Kennedy  v.  Hazelton,  128  U.  S.  607,  9 
S.  Ct.  202,  32  L.  ed.  576;  McClurg  v.  Kings- 
land,  1  IIow.  (U.  S.)  202,  11  L.  ed.  102; 
Blanchard  v.  Sprague,  3  Fed.  Cas.  No.  1,518, 

1  Robb  Pat.  Cas.  734,  742,  2  Story  104,  3 
Sumn.  535;  Pitts  v.  Hall,  1!)  Fed.  Cas.  No. 
11,192,  2  Blatchf.  229,  Fish.  Pat.  Rep.  441; 
Sparkman  v.  lliggins,  22  Fod.  Cas.  No.  13,- 
208,  1  Blatchf.  205,  Fisli.  Pat.  Rep.  110; 
Wasliburn  v.  Could,  20  Fed.  Cas.  No.  17,214, 

2  IJobb  Pat.  Cas.  206,  3  Story  122. 

49.  In  rc  Worth,  12  Ch.  ]).  303,  28  Wkly. 
Rep.  32!);  ]'limi)ton  Malcolniaoii,  3  Ch.  ]). 
531,  45  L.  .J.  Ch.  505,  34  L.  T.  Rep.  N.  S. 
340;  Nickela  v.  Itoss,  8  C.  B.  679,  65  E.  C. 
L.  (>;•.) :  In  re.  Clinidge,  7  Moore  P.  C.  394, 
];i  I'hig.  I!i'|irint  932. 

Where  a  patent  is  taken  out  as  for  an  orig- 
inal invention  on  an  invention  communicated 
from  abroad,  it  is  void.  MilligMii  r.  MuihIi, 
2  .liir.  N.  S.  1083;  Sieediniui  v.  IMiu.hIi,  2 
.liir.  N.  S.  391.  But  hc;o  Beard  t'.  I'lgurtoii,  3 
C.  B.  !)7,  10  .liir.  643,  IB  L.  J,  C.  P.  270, 
M  K.  C.  L.  97. 

50.  'IIki   |Hivv(!r   of   eongrcHH    in  ckcIiihIvii. 
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Evans  v.  Robinson,  8  Fed.  Cas.  No.  4,571, 
Brunn.  Col.  Cas.  400. 

51.  U.  S.  Rev.  St.  (1878)  §  4880;  Provi- 
dence Rubber  Co.  V.  Goodyear,  9  Wall. 
(U.  S.)  788,  19  L.  ed.  506. 

Constitutionality  of  statute. —  U.  S.  Rev. 
St.  (1878)  §  4880  [amended  by  U.  S.  Comp. 
St.  (1901)  p.  3382],  is  not  unconstitutional 
because  it  provides  that  inventions  or  dis- 
coveries may  be  either  arts,  machines,  manu- 
factures, or  compositions  of  matter,  and  that 
presumptively  no  two  of  these  subjects  are 
one  invention.  Inventions  have  been  thus 
distinguished  continuously  since  1793,  and  the 
supreme  court  of  the  United  States  has 
frequently  recognized  the  validity  of  this 
division.  In  re  Frasch,  27  App.  Cas.  (D.  C.) 
25. 

Process  and  machine  for  performing  it  may 
be  patented.  Providence  Rubber  Co.  t\  Good- 
year, 9  Wall.  (U.  S.)  788,  19  L.  ed.  506; 
Westinghouse  Electric,  etc.,  Co.  v.  Dayton 
Fan,  etc.,  Co.,  100  Fed.  724  [affirmed  in  118 
Fed.  562,  55  C.  C.  A.  390]. 

53.  U.  S.  Rev.  St.  (1878)  §  4929,  as 
amended  May   9,    1902.     See  infra,   11,  G. 

53.  Fond  d'li  Lac  County  r.  May,  137  II.  S. 
305,  11  S.  Ct.  98,  34  L."cd.  711;  Singer  v. 
WalniMley,  22  Fed.  Cas.  No.  12,900,  1  Fish. 
]'at.  Cas.  558. 

54.  Natioiuil  Meter  Co.  r.  Neptune  Meter 
(^o.,  122  Fed.  82  \affirmcd  in  129  Fed.  124, 
63  (J.  C.  A.  626:i  ;  MclOwau  Jiros.  Co.  !?.  Mc- 
lOwan,  91  Fed.  787;  Andrews  v.  Carman,  1 
1('(V(!.  (hw.  No.  371.  2  Ban.  &,  A.  277,  13 
lilatclif.  307,  9  0(1".  Oa/,.  1011;  Detniold  v. 
Reeves,  7  lA'd.  Cas.  No.  3,S31,  1  Fish.  Pat. 
CaH.  127;  I)i'a])er  Poloinskii  Mills  Corp., 
7  1''im1.  ('as.  No.  1,072,  ;!  linn,  &.  A,  214,  13 
Oir.  (in/..  276;  ,Iiu1hoii  v.  Hnidford,  14  Fed. 
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means  for  utilizing  it  practically/'^  The  mental  conception  must  have  been  sus- 
ce{)tible  of  embodiment,  and  must  have  been  in  fact  embodied  in  some  mechanical 
device,  or  some  process  of  art/'' 

4.  Result  or  Principle  Not  Patentable.  The  discovery  of  a  new  principle," 
or  law  of  uature,^^  or  au  end  or  result  to  be  accomplislied,^"  is  not  patentable.  A 


Cas.  No.  7,564,  3  Ban.  &  A.  539,  16  Off. 
Gai!.  171.    And  see  in^ra,  II,  B,  3;  III,  B,  3. 

Speculation  or  conjecture. — A  patent  can- 
not be  predicated  of  mere  speculation  or  con- 
jecture. Westinghouse  Electric,  etc.,  Co.  i;. 
Saranac  Lake  Electric  Liglit  Co.,  108  Fed. 
221. 

Plan  for  preserving  and  filing  bonds  not 
patentable.  Munson  v.  New  York,  12J:  U.  S. 
601,  8  S.  Ct.  622,  31  L.  ed.  586. 

Intellectual  notion  that  a  thing  could  be 
done  and  would  be  useful  is  not  patentable. 
Standard  Cartridge  Co.  i\  Peters  Cartridge 
Co.,  77  Fed.  630,  23  C.  C.  A.  367  [affirming 
69  Fed.  408]. 

Where  the  patentee  has  not  invented  a  ma- 
chine which  will  do  what  he  claims,  his  pat- 
ent is  void.  Bloxam  i:  Elsee,  6  B.  &  C.  169, 
13  E.  C.  L.  88,  1  C.  &  P.  558,  12  E.  C.  L. 
320,  9  D.  &  R.  215,  5  L.  J.  K.  B.  O.  S.  104, 
R.  &  M.  187,  30  Rev.  Rep.  275. 

Discovery  of  new  function  for  old  device  is 
not  patentable.  Lane  Fox  i'.  Kensington 
Electric  Co.,  [1892]  3  Ch.  424,  67  L.  T. 
Rep.  N.  S.  440. 

55.  Rubber  Tip  Pencil  Co.  v.  Howard,  20 
Wall.  (U.  S.)  498,  22  L.  ed.  410;  Wheaton 
V.  Kendall,  85  Fed..  666;  Foote  Silsby,  9 
Fed.  Cas.  No.  4,919,  2  Blatclif.  260;  Reed 
V.  Cutter,  20  Fed.  Cas.  No.  11,645,  2  Robb 
Pat.  Cas.  81,  1  Story  590;  Sloat  v.  Spring, 
22  Fed.  Cas.  No.  12,948a;  White  v.  Allen, 
29  Fed.  Cas.  No.  17,535,  2  Cliff.  224,  2  Fish. 
Pat.  Cas.  440. 

56.  Detmold  V.  Reeves,  7  Fed.  Cas.  No. 
3,831. 

An  imperfect  and  incomplete  invention, 
resting  in  mere  theory,  or  in  intellectual 
notion,  or  in  uncertain  experiments,  and  not 
actually  reduced  to  practice  and  embodied  in 
some  distinct  machinery,  apparatus,  manu- 
facture, or  composition  of  matter,  is  not 
patentable.  Draper  v.  Potomslia  Mills  Corp., 
7  Fed.  Cas.  No.  4,072,  3  Ban.  &  A.  214,  13 
Off.  Gaz.  276. 

57.  Le  Roy  v.  Tatham,  14  How.  (U.  S.) 
156,  14  L.  ed.  367,  22  How.  132,  16  L.  ed. 
366 ;  Cameron  Septic  Tank  Co.  v.  Saratoga 
Springs,  151  Fed.  242  [reversed  on  other 
grounds  in  159  Fed.  453] ;  National  Hollow 
Brake-Beam  Co.  r.  Interchangeable  Brake- 
Beam  Co.,  106  Fed.  693,  45  C.  C.  A.  544; 
American  Strawboard  Co.  v.  Elkhart  Egg- 
Case  Co.,  84  Fed.  960;  Steam-Gauge,  etc., 
Co.  V.  St.  Louis  R.  Supplies  Mfg.  Co.,  25 
Fed.  491;  Bean  v.  Smallwood,  2  Fed.  Cas. 
No.  1,173,  2  Robb  Pat.  Cas.  133,  2  Story 
408:  Bell  v.  Daniels,  3  Fed.  Cas.  No.  1,247, 
1  Bond  212,  1  Fish.  Pat.  Cas.  372;  Blancli- 
ard  V.  Sprasue,  3  Fed.  Cas.  No.  1,518,  1 
Robb  Pat.  Cas.  734,  742,  2  Story  164,  3 
Sumn.  535;  Foote  r.  Silsbv,  9  Fed.  Cas.  No. 
4,919,  2  Blatchf.  260;  Shaw,  etc.,  Co.  v.  Love- 


joy,  21  Fed.  Cas.  No.  12,727,  7  Blatchf.  232; 
Singer  v.  Walmsley,  22  Fed.  Cas.  No.  12,900, 
1  Fish.  Pat.  Cas.  558;  Smith  v.  Ely,  22  Fed. 
Cas.  No.,  13,043,  Fish.  Pat.  Rep.  339,  5  Mc- 
Lean 76  [reversed  on  otlier  grounds  in  15 
How.  137,  14  L.  ed.  634] ;  Stone  v.  Sprague, 
23  Fed.  Cas.  No.  13,487,  2  Robb  Pat.  Cas.  10, 

1  Story  270;  Whitney  v.  Carter,  29  Fed. 
Cas.  No.  17,583;  Wintermute  v.  Redington, 
30  Fed.,  Cas.  No.  17,890,  I  Fish.  Pat.  Cas. 
239 ;  Wyeth  v.  Stone,  30  Fed.  Cas.  No.  18,107, 

2  Robb  Pat.  Cas.  23,  1  Story  273. 
Application  of  rule. — A  claim  for  the  art 

of  cutting  ice  by  an  apparatus  worked  by 
any  power  other  than  human  is  a  claim  for 
an  abstract  principle  and  is  void.  Wyetli 
V.  Stone,  30  Fed.  Cas.  No.  18,107,  2  Robb 
Pat.  Cas.  23,  1  Story  273. 

58.  In  re  Kemper,  14  Fed.  Cas.  No.  7,687, 
Cranch  Pat.  Dec.  89,  McArthur  Pat.  Cas.  I ; 
Morton  v.  New  Yorlc  Eye  Infirmary,  17  Fed. 
Cas.  No.  9,865,  5  Blatchf.  116,  2  Fish.  Pat. 
Cas.  320;  Roberts  v.  Dickey,  20  Fed.  Cas. 
No.  11,899,  4  Fish.  Pat.  Cas.  532,  1  Off. 
Gaz.  4. 

Fumigating  trees  in  absence  of  the  sun's 
rays  is  not  patentable.  Wall  v.  Leek,  66 
Fed.  552,  13  C.  C.  A.  630  [affirming  61  Fed. 
291]. 

59.  Matter  of  Merrill,  1  MacArthur  (D.  C.) 
301;  Corning  v.  Burden,  15  How.  (U.  S.) 
252,  14  L.  ed.  683;  O'Reilly  v.  Morse,  15 
How.  (U.  S.)  62  14  L.  ed.  601;  Le  Roy  v. 
Tatham,  14  How.  (U.  S.)  156,  14  L;  ed.  367; 
Carver  v.  Hyde,  16  Pet.  (U.  S.)  513,  10 
L.  ed.  1051;  Union  Gas-Engine  Co.  v.  Doak, 
88  Fed.  86;  Standard  Cartridge  Co.  v.  Peters 
Cartridge  Co.,  77  Fed.  630,  23  C.  C.  A.  367 
[affirming  69  Fed.  408]  ;  New  Process  Fer- 
mentation Co.  V.  Maus,  20  Fed.  725 ;  Ameri- 
can Pin  Co.  V.  Oakville  Co.,  1  Fed.  Cas.  No. 
313,  3  Blatchf.  190;  Blanchard  v.  Sprague, 

3  Fed.  Cas.  No.  1,518,  1  Robb  Pat.  Cas.  734, 
742,  2  Story  164,  3  ,Sumn.  535;  Burr  v. 
Cowperthwait,  4  Fed.  Cas.  No.  2,188,  4 
Blatchf.  103;  Case  v.  Brown,  5  Fed.  Cas. 
No.  2,488,  1  Biss.  382,  2  Fish.  Pat.  Cas. 
268  [affirmed  in  2  Wall.  320,  17  L.  ed.  817]; 
Evarts  v.  Ford,  8  Fed.  Cas.  No.  4,574,  6  Fish. 
Pat.  Cas.  587,  5  Off.  Gaz.  58;  Marsh  v. 
Dodge,  etc.,  Mfg.  Co.,  16  Fed.  Cas.  No.  9,115, 
6  Fish  Pat.  Cas.  562,  5  Off.  Gaz.,  398; 
Sickles  r.  Falls  Co.,  22  Fed.  Cas.  No.  12,834, 

4  Blatchf.  508,  2  Fish.  Pat.  Cas.,  202; 
Waterous  v.  Bishop,  20  U.  C.  C.  P.  29. 

A  discovery  that  inhaling  ether  produces 
insensibility  to  pain  is  not  a  patentablg  in- 
vention. Morton  v.  New  YorI<:  Eye  Infirmary, 
17  Fed.  Cas.  No.  9,865,  5  Blatchf.  116,  '2 
Fish.  Pat.  Cas.  320. 

The  measurement  of  time  or  expansion  of 
steam  is  not  patentnble  but  only  the  means 
for  utilizing  it.    Whittemore  v.  Cutter,  29 
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principle  in  the  abstract,  it  has  been  said,  is  a  fundamental  truth ;  an  original 
cause ;  a  motive ;  tliese  cannot  be  patented,  because  no  one  can  claim  in  either  of 
them  an  exclusive  right.'*  The  patentee  is  always  restricted  to  the  particular 
device  by  which  he  has  undertaken  to  avail  himself  of  the  beneficial  influence  of 
the  principle.^^  So  as  to  lavs^s  of  nature  the  processes  used  to  extract,  modify,  and 
concentrate  them  constitute  the  invention.  The  elements  of  the  power  exist; 
the  invention  is  not  in  discovering  them,  but  in  applying  them  to  useful  objects.*'* 
And  it  is  for  the  discovery  or  invention  of  some  practicable  method  or  means  of 
producing  a  beneficial  result  or  effect  that  a  patent  is  granted  and  not  the  result 
itself.*'' 

5.  Means  Are  Patentable.  The  means  devised  for  utilizing  the  principle  or 
accomplishing  the  end  or  result  may  be  patentable,**  whether  it  is  by  chem- 
ical agency  or  combination,  or  by  utilizing  principles  of  natural  jjhilosophy  or 
mechanics.*^ 

B.  Apt — 1.  In  General.  An  art  or  process  is  patentable  as  well  as  machinery,^ 
The  term  "art"  has  been  defined  by  the  United  States  supreme  court  as  follows : 
"  It  is  an  act,  or  a  series  of  acts,  performed  upon  the  subject-matter  to  be  trans- 
formed and  reduced  to  a  different  state  or  thing.  .  ,  .  The  process  requires 
that  certain  things  should  be  done  with  certain  substances,  and  in  a  certain  order."  " 


Fed.  Cas.  No.  17,601,  1  Gall.  478,  1  Robb 
Pat.  Cas.  40. 

60.  Le  Roy  v.  Tatham,  14  How.  (U.  S.) 
156,  14  L.  ed.  367.  There  is  no  authority  to 
grant  a  patent  for  a  "  principle,"  a  "  mode 
of  operation,"  or  an  "  idea,"  or  for  any  other 
abstraction.  Burr  v.  Duryee,  1  Wall.  (U.S.) 
531,  17  L.  ed.  650,  660,  661. 

61.  Steam-Gauge,  etc.,  Co.  v.  St.  Louis  R. 
Supplies  Mfg.  Co.,  25  Fed.  491. 

62.  Le  Roy  v.  Tatham,  14  How.  (U.  S.) 
156,  14  L.  ed.  367. 

63.  Corning  v.  Burden,  15  How.  (U.  S.) 
252,  268,  14  L.  ed.  683. 

64.  Le  Roy  v.  Tatham,  22  How.  (U.  S.) 
132,  16  L.  ed.  366;  Carver  v.  Hyde,  16  Pet. 
(U.  S.)  513,  10  L.  ed.  1051;  Cameron  Septic 
Tank  Co.  v.  Saratoga  Springs,  151  Fed.  242 
[reversed  on  other  grounds  in  159  Fed.  4531]  ; 
Union  Gas-Engine  Co.  v.  Doak,  88  Fed.  86; 
In  re  Henry,  11  Fed.  Cas.  No.  6,371,  Mc- 
Arthur  Pat.  Cas.  467;  Parker  v.  Hulme,  18 
Fed.  Cas.  No.  10,740,  1  Fish.  Pat.  Cas.  44; 
Roberts  v.  Dickey,  20  Fed.  Cas.  No.  11,899, 
4  Fish.  Pat.  Cas.  532,  1  Off.  Gaz.  4;  Smith 
V.  Ely,  22  Fed.  Cas.  No.  13,043,  Fish.  Pat. 
Rep.  339,  5  Mcljean  76  [reversed  on  other 
grounds  in  15  How.  137,  14  L.  ed.  034] ; 
Tathiim  v.  Le  Roy,  23  Fed.  Cas.  No.  13,701; 
Winlermute  v.  Redington,  30  Fed.  Cas.  No. 
17,8!)(;,  1  FiHh.  Piit.  Cas.  239.  And  sec  infra, 
III,  n,  7;  iir,  E,  2. 

Where  result  is  old. —  Means  may  be  pat- 
en1iil)l(!  wliere  tiu!  result  is  old.  ITuIlct  V. 
Hague,  2  R.  &  Ad.  370,  9  L.  J.  K.  B.  O.  .S. 
242,  22  E.  0.  L.  158;  Mintcr  r.  WHIs,  1 
C.  M.  &  H.  505,  4  L.  J.  Excli.  2,  5  Tyrw. 
103;  lim  r.  Kvnm,  4  Do  G.  F.  &  J.  288,  8 
Jur.  N.  S.  525,  31  L.  J.  Ch.  457,  0  L.  T. 
R*M).  N.  S.  90,  05  Kng.  Ch.  223,  45  lOng. 
Reprint  1195;  lictls  v.  Men/icH,  10  II.  Iy. 
C(iH.  117,  9  .hir.  N.  H.  20,  31  L.  J.  Q.  B. 
233,  7  Ia  T.  N.  S.  110,  11  Wkly.  Hep. 

1,  II  I'liig.  H<'|iriiil  970;  CurtiM  v.  i'lalt,  11 
L.  T.  IN'fi.  N.  H.  245. 
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65.  Brush  Electric  Co.  v.  Electric  Imp.  Co., 
52  Fed.  965;  Brush  Electric  Co.  v.  Ft. 
Wayne  Electric  Lignt  Co.,  40  Fed.  826;  Burr 
V.  Cowperthwait,  4  Fed.  Cas.  No.  2,188,  4 
Blatchf.  163. 

Means  for  utilizing  law  of  nature  is  patent- 
able. Hammerschlag  v.  Scamoni,  7  Fed. 
584;  Hall  V.  Wiles,  11  Fed.  Cas.  No.  5,954, 
2  Blatchf.  194,  Fish.  Pat.  Rep.  433. 

Discovery  that  a  substance  is  soluble  and 
useful  for  a  new  purpose  is  patentable. 
Badische  Anilin,  etc.,  Fabrik  v.  Kalle,  94 
Fed.  163. 

66.  New  Process  Fermentation  Co.  v.  Maus, 
122  U.  S.  413,  7  S.  Ct.  1304,  30  L.  ed.  1103; 
Tilgham  v.  Proctor,  102  U.  S.  707,  20  L. 
ed.  279;  Cochrane  v.  Deener,  94  U.  S.  780, 
24  L.  ed.  139 ;  Providence  Rubber  Co.  v. 
Goodyear,  9  Wall.  (U.  S.)  788,  19  L.  ed.  560; 
Corning  y.  Burden,  15  How.  (U.  S.)  252,  14 
L.  ed.  083;  McClurg  v.  Kingsland,  1  How. 
(U.  S.)  202,  11  L.  ed.  102;  French  v.  Rogers, 
9  Fed.  Cas.  No.  5,103,  1  Fish.  Pat.  Cas.  133; 
Roberts  v.  Dickey,  20  Fed.  Cas.  No.  11,899, 
4  Fish.  Pat.  Cas.  532,  1  Off.  Gaz.  4;  Smith 
V.  Downing,  22  Fed.  Cas.  No.  13,030,  1  Fish. 
Pat.  Cas.  04;  Wintermute  v.  Redington,  30 
Fed.  Cas.  No.  17,896,  1  Fish.  Pat.  Cas.  239; 
Badische  Anilin,  etc.,  Fabrik  v.  Levinstein, 
12  App.  Cas.  710,  57  L.  T.  Rep.  N.  S..  853; 
Cornisli  v.  Keene,  3  Bing.  N.  Cas.  570,  2 
Hodges  281,  6  L.  J.  C.  P.  225,  4  Scott  337, 
32  E.  C.  L.  265;  Boulton  v.  Bull,  2  II.  Bl. 
403,  3  Rev.  Rep.  439;  Booth  r.  Kennard,  1 
11.  &  N.  527,  3  .Tur.  N.  S.  21,  20  L.  ,T.  Exch. 
23,  5  Wklv.  Ho|).  85;  Hills  v.  Liverpool 
United  (J:ia"  Light  Co.,  9  Jur.  N.  S.  140,  32 
L.  Ch.  28,  7  L.  T.  Rop.  N.  ,S.  537: 
(^raiie  r.  Price.  12  L.  J.  C.  P.  81,  4  M.  &  G. 
580,  5  Scott  N,  R.  338,  43  E.  C.  L.  301; 
Otto  r.  l-inford,  40  L.  T.  R<>p.  N.  S.  35; 
lloriiblovver  v.  Houlton,  H  T.  H.  95,  3  Rev. 
R(«l'-  -f:^!'. 

67.  (bclirnno  v.  Deener,  94  U.  S.  780,  788, 

21  L.  od.  i;)n. 
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In  patent  law  the  term  lias  a  different  and  more  restricted  meanii)g  than  it  has  in 
ordinary  usage.***  It  has  reference  to  the  steps  followed  or  successive  acts  per- 
formed in  producing  some  desired  physical  eliect.'*'-'  It  must  produce  some  article 
or  substance  or  change  the  physical  condition  of  some  article  or  substance  ;™  but 


Other  definitions  or  descriptions. — "  [A 
term]  used  as  it  is  in  the  statute  in  the  sense 
of  the  employment  of  means  to  a  desired  end, 
or  tlie  adaptation  of  powers  in  the  natural 
world  to  the  uses  of  life."  Piper  v.  Brown,  19 
Fed.  Cas.  No.  11,180,  4  Fish.  Pat.  Cas.  175, 
Holmes  20. 

"A  mode  of  treatment  of  certain  materials 
to  produce  a  given  result.  It  is  an  act,  or 
a  series  of  acts,  performed  upon  the  subject- 
matter  to  be  transformed  and  reduced  to  a 
different  state  or  thing."  Appleton  Mfg. 
Co.  V.  Star  Mfg.  Co.,  GO  Fed.  411,  413,  9 
C.  C.  A..  42. 

A  result  or  effect  produced  by  chemical 
action,  by  the  operation  or  application  of 
some  element  or  power  of  nature,  or  of  one 
substance  to  another;  in  another  and  more 
vague  sense  it  represents  the  function  of  a 
machine,  or  the  etl'ect  produced  by  it  on  the 
material  subjected  to  the  action  of  the  ma- 
chine. Corning  i".  Burden,  15  How.  (U.  S.) 
252,  267,  14  L.  ed.  683. 

"  The  application  or  operation  of  some 
element  or  power  of  nature,  or  of  one  subject 
to  another."  Boyd  v.  Cherry,  50  Fed.  279, 
282. 

A  "  new  process  "  is  usually  the  result  of 
a  discovery,  as  distinguished  from  "  ma- 
chine "  which  is  an  invention.  Corning  v. 
Burden,  15  How.  (U.  S.)  252,  267,  14  L.  ed. 
683. 

"  Patentable  process." — ^A  process  combin- 
ing instrumentalities  before  known,  but  not 
employed  together  to  accomplish  a  new  and 
useful  result.  Andrews  v.  Carman,  1  Fed. 
Cas.  No.  371,  13  Blatchf.  307. 

"  Process  "  or  "  methods  "  are  terms  which 
when  used  to  represent  the  means  of  pro- 
ducing a  beneficial  result  arc  in  law  synony- 
mous with  "  art,"  provided  the  means  are 
not  effected  by  mechanism  or  mechanical 
combinations.  Piper  v.  Brown,  19  Fed.  Cas. 
No.  11,180,  4  Fish.  Pat.  Cas.  175,  Holmes  20 

68.  Corning  r.  Burden,  15  How.  (U.  S.) 
252,  14  L.  ed.  683. 

69.  In  re  Weston,  17  App.  Cas.  (D.  C.) 
431 ;  Risdon  Iron,  etc.,  Works  v.  Medart, 
158  U.  S.  68,  15  S.  Ct.  745,  39  L.  ed.  899; 
Royer  v.  Coupe,  146  U.  S.  524,  13  S.  Ct.  166, 
36  L.  ed.  1073;  International  Tooth-Crown 
Co.  r.  Gaylord,  140  U.  S.  55,  11  S..  Ct.  716, 
35  L.  ed.  347;  Lawther  v.  Hamilton,  124 
U.  S.  1,  8  S.  Ct.  342,  31  L.  ed.  325;  New 
Process  Fermentation  Co.  Maus,  122  U..  S. 
413,  7  S.  Ct.  1304,  40  L.  ed.  1103;  Downtou 
r.  Yeager  Milling  Co.,  108  U.  S.  466,  27  L. 
ed.  789;  Cochrane  r.  Deener,  94  U.  S.  780, 
24  L.  ed.  139;  American  Wood  Paper  Co. 
1-.  Fiber  Disintegrating  Co.,  23  Wall.  (U.  S.) 
566,  23  L.  ed.  31;  Mowry  v.  Whitnev,  14 
Wall.  (U.  S.)  620,  20  L.  ed.  860;  American 
Fibre-Chamois  Co.  v.  Buckskin  Fibre  Co., 
72  Fed.  508,  18  C.  C.  A.  662;  Wall  v.  Leek, 


66  Fed.  552,  13  C.  C.  A.  630;  Boyd  v.  Cheriy, 
50  Fed.  279. 

70.  Cochrane  v.  Deener,  94  U.  S.  780,  24 
L.  ed.  139.    And  see  supra,  II,  A,  3. 

A  process,  all  the  steps  of  which  are  old, 
may  be  new  and  patentable  when,  cooperat- 
ing with  each  other,  they  produce  a  result 
that  is  new  and  useful.  German  American 
Filter  Co.  v.  Erdrich,  98  Fed.  300. 

Reversal  of  mode  of  operation  may  be  pat- 
entable. Thus  a  process  for  pasteurizing 
beer  in  bottles  by  moving  the  bottles  through 
heated  water  which  is  stationary  is  not  an- 
ticipated by  a  patent  for  a  process  involving 
the  moving  of  heated  water  around  station- 
ary bottles  containing  the  liquor  to  be  pas- 
teurized. In  re  Wagner,  22  App.  Cas..  (D.  C.) 
267. 

Process  of  rolling  metal  forgings  is  pat- 
entable. Simonds  RoUing-Mach.  Co.  v.  Ha- 
thorn  Mfg.  Co.,  90  Fed.  201. 

Copperplate  printing  patentable.  Kneass  v. 
Schuylkill  Bank,  14  Fed.  Cas.  No.  7,875, 
1  Robb  Pat.  Cas.  303,  4  Wash.  9. 

Transmitting  speech  by  electricity  is  pat- 
entable. Dolbear  v.  American  Bell  Tel.  Co., 
126  U.  S.  1,  8  S.  Ct.  778,  31  L.  ed.  863. 

Artificial  honey  is  patentable.  In  re  Cor- 
bin,  6  Fed.  Cas.  No.  3,224,  McArthur  Pat. 
Cas.  521. 

Other  patentable  processes. —  New  Process 
Fermentation  Co.  v.  Maus,  122  U.  S.  413, 
7  S.  Ct.  1304,  30  L.  ed.  1103;  Downton  v. 
Yeager  Milling  Co.,  108  U.  S.  466,  3  S.  Ct. 
10,  27  L.  ed.  789;  Cochrane  v.  Deener,  94 
U.  S.  780,  24  L.  ed.  139;  American  Wood 
Paper  Co.  v.  Fiber  Disintegrating  Co.,  23 
Wall.  (U.  S.)  566,  23  L.  ed.  131;  Mitchell 
V.  Tilghman,  19  Wall.  (U.  S.)  287,  22  L. 
ed.  125;  Mowry  v.  Whitney,  14  Wall.  (U.  S.) 
434,  20  L.  ed.  858;  Providence  Rubber  Co. 
V.  Goodyear,  9  Wall.  (U.  S.)  788,  19  L. 
ed.  566;  Corning  v.  Burden,  15  How.  (U.  S.) 
252,  14  L.  ed.  683;  O'Reilly  v.  Morse,  15 
How.  (U.  S.)  62,  14  L.  ed.  601;  American 
Fibre-Chamois  Co.  v.  Buckskin  Fibre  Co., 
72  Fed.,  508,  18  C.  C.  A.  6G2;  Travers  v. 
American  Cordage  Co.,  64  Fed.  771;  Uhl- 
man  v.  Arnholdt,  etc..  Brewing  Co.,  53  Fed. 
485;  Union  Paper-Bag  Mach.  Co.  v.  Water- 
bury,  39  Fed.  389;  Eastern  Paper-Bag  Co. 
V.  Standard  Paper-Bag  Co.,  30  Fed.  63; 
Buchanan  v.  Howland,  4  Fed.  Cas.  No.  2,074, 
5  Blatchf.  151,  2  Fish.  Pat.  Cas.  341;  Car- 
negie Steel  Co.  V.  Cambria  Iron  Co.,  99  Off. 
Gaz.,  1866;  John  R.  Williams  Co.  v.  Miller, 
etc.,  Mfg.  Co.,  97  Off.  Gaz.  2308;  Thomas 
V.  Electric  Porcelain,  etc.,  Co.,  97  Off.  Gaz. 
1838 ;  Welsbach  Light  Co.  V.  Union  Incan- 
descent Light  Co.,  91  Off.  Gaz.  2574;  West- 
ern Mineral  Wool,  etc.,  Co.  v.  Globe  Mineral 
Wool  Co.,  77  Off.  Gaz.  1127;  Imperial 
Chemical  Mfg.  Co.  v.  Stein,  75  Off.  Gaz. 
1551;  Covert  v.  Travers  Bros.  Co.,  75  Off. 
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it  is  not  necessary  that  the  thing  produced  sliall  be  new,  since  a  new  process  for 
accoinpUshing  an  old  result  is  patentable." 

2.  Must  Produce  Physical  Result.  It  must  be  a  method  of  effecting  a  pliysicial 
result  and  not  a  mere  plan  or  theory  of  conduct.''^  The  physical  result,  liowever, 
need  not  be  a  permanent  condition  of  the  article  or  substance  acted  upon,  but 
may  be  temporary,  as  in  the  case  of  transmitting  speech  by  certain  regulated 
undulations  of  the  electric  current  in  tlie  telephoneJ^ 

3.  Function  Not  Patentable.  The  mere  function  of  a  machine  is  not  a  pat- 
entable process,  although  a  patentable  process  may  be  performed  by  machinery.'* 

4.  Independent  of  Apparatus.  A  patentable  process  is  sepai-ate  from  and 
independent  of  any  machine  or  apparatus  used  in  performing  it.''  A  process 
may  be  patentable  irrespective  of  tlie  particular  form  of  the  instrumentahties 
used.''^  It  may  be  said  in  general  that  processes  of  manufacture  which  involve 
chemical  or  other  similar  elemental  action  are  patentable,  altliough  mechanisra 
may  be  necessary  to  tlie  application  or  carrying  out  of  such  a  process,  while  those 
which  consist  solely  in  the  operation  of  a  machine  are  not."  "  Most  pi'ocesses 
which  have  been  held  to  be  patentable  require  the  aid  of  mechanism  in  their 


Gaz.  349;  Tannage  Patent  Co.  v.  Zahn,  74 
Off.  Gaz.  143;  Hoke  v.  Brown,  Dec.  Com. 
Pat.  (1889)  470;  Neilson  t>.  Harford,  1  Web. 
Pat.  Cas.  295. 

The  following  processes  have  been  held  not 
to  be  patentable:  An  improvement  in  sew- 
ing- machines,  by  whicli  the  soles  and  uppers 
of  boots  and  shoes  could  be  sewed  together 
without  any  welt  by  a  certain  kind  of  stitches 
(MacKay  v.  Jackman,  12  Fed.  615,  20  Blatchf. 
466)  ;  a  process  of  washing  sliavings  in  brew- 
eries (Brainard  f.  Gramme,  12  Fed.  621,  20 
Blatchf.  530)  ;  an  improved  method  of  treat- 
ing seed  by  steam  (Gage  v.  Kellogg,  23  Fed. 
891)  ;  a  process  for  crimping  heel-stiffenings 
of  boots  and  shoes  (Hatch  v.  Moffittj  15  Fed. 
262). 

71.  Tilghman  v.  Proctor,  102  U.  S.  707,  26 
L.  ed.  279 ;  Providence  Rubber  Go.  x>.  Good- 
year, 9  Wall.  (U.  S.)  788,  19  L.  ed.  506.  Ar- 
ticle may  be  new  and  process  old.  American 
Wood  Paper  Co.  v.  Fiber  Disintegrating  Co., 

23  Wall.  (U.  S.)  566,  23  L.  ed.  31. 

73.  Manhattan  Gen.  Constr.  Co.  v.  Helios- 
Upton  Co.,  135  Fed.  785 ;  U.  S.  Credit  System 
Co.  V.  American  Credit  Indemnity  Co.,  53 
Fed.  818;  Ex  p.  Dixon,  7  Fed.  Cas.  No.  3,927; 
Smith  V.  Downing,  22  Fed.  Cas.  No.  13,030,  1 
Fisli.  Pat.  Cas.  04.  And  see  supra,  II,  A,  3; 
111,  B,  1. 

73.  Dolbear  v.  American  Bell  Tel.  Co.,  120 
U.  S.  1,  8  S.  Ct.  778,  31  L.  ed.  803. 

74.  In  re  Cunningham,  21  App.  Cas.  (D.  C.) 
29;  fn  re  VVoslon,  17  App.  Cas.  (D.  C.)  431, 
04  OIT.  (Uv/..  1786;  Wcstingliouse  r.  Boydcn 
Power- iiiiikc!  (.'o.,  170  U.  S.  537,  18  S.  Ct. 
707,  42  L.  ed.  1130;  Jlisdon  Iron,  etc..  Works 
V.  IM.'diirt,  158  U.  S.  08,  15  S.  Ct.  745,  39 
L.  (Ml.  899;  I'nller  v.  Yentzer,  94  II.  W.  288, 

24  J>.  I'd.  103;  Burr  v.  Duryee,  1  Wall.  (U.  S.) 
631,  17  J,.  0(1.  050,  (i(U),  601;  (Jorniiig  v.  Bur- 
don,  15  Ilow.  (II.  S.)  252,  14  L.  ed.  083; 
Clevcliiiid  l''()iin(lry  Co.  );.  Detroit  Viipor  Stovo 
Co..  i:)l  I'Vd.  710;  Nntioriiil  Hollow  lirako 
Ji<'iiiii  Cii.  Inlnrclunigcnljlc  Itniko  licain 
Co,,  99  I'Vrl.  758;  Aliiciiciill  St  rii  whoiird  Co. 
V.  Kikliiirt  KggCiiHn  Co.,  H4  l''i'd.  9(i0 ;  Gin 
(liirir  r.  Di'ciiiig,  HI  j^'ed.  1)52;  Cliico|i(M(  I'lild 
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ing-Box  Co.  V.  Rogers,  32  Fed.  695;  Excelsior 
Needle  Go.  v.  Union  Needle  Co.,  32  Fad.  221, 
23  Blatchf.  147;  Gage  v.  Kellogg,  23  Fed. 
891;  Albany  Steam  Trap  Co.  v.  Felthousen, 
20  Fed.  033,  22  Blatchf.  109 ;  Hatch  v.  Moffitt, 
15  Fed.  252;  Goss  v.  Cameron,  14  Fed.  570,  11 
Biss.  389;  Brainard  v.  Gramme,  12  Fed.  621, 
20  Blatchf.  530;  MacKay  v.  Jackman,  12  Fed. 
615,  20  Blatchf.  466;  Matthews  i.  Shoneber- 
ger.  4  Fed.  635,  18  Blatchf.  357;  Sickels  v. 
Falls  Co.,  22  Fed.  Cas.  No.  12,834,  4  Blatchf. 
508,  2  Fish.  Pat.  Cas.  202;  Wyeth  t.  Stone, 
30  Fed.  Gas.  No.  18,107,  2  Robb  Pat.  Cas.  23, 
1  Story  273;  Carnegie  Steel  Co.  v.  Cambria 
Iron  Co.,  99  Off.  Gaz.  1866;  Busch  v.  Jones, 
99  Off.  Gaz.  229;  New  v.  Warren,  22  OfT. 
Gaz.  687.   And  see  infra,  II,  B,  7. 

75.  In  re  Weston,  17  App.  Cas.  (D.  C.) 
431;  Risdon  Iron,  etc..  Works  v.  Medart,  158 
U.  S.  68,  15  S.  Ct.  745,  39  L.  ed.  899;  Heald 
V.  Rice,  104  U.  S.  737,  26  L.  ed.  910;  James 
V.  Campbell,  104  U.  S.  356,  26  L.  ed.  780; 
Tilghman  v.  Proctor,  102  U.  S.  707,  20  L.  ed. 
279;  Cochrane  v.  Dcener,  94  U.  S.  780,  24 
L.  ed.  139;  Providence  Rubber  Go.  v.  Good- 
year, 9  Wall.  (U.  S.)  788,  19  L.  ed.  560; 
Corning  v.  Burden.  15  How.  (U.  S.)  252,  14 
L.  ed.  083;  Gindorff  v.  Dcering,  81  Fed.  952; 
Wells  Glass  Co.  v.  Henderson,  67  Fed.  930, 
15  G.  G.  A.  84;  Burr  v.  Gowpcrthwait,  4 
Fed.  Cas.  No.  2,188,  4  Blatchf.  103;  Piper  i;. 
Brown,  19  Fed.  Cas.  No.  11,180,  4  Fish.  Pat. 
Cas.  175,  Holmes  20  [reversed  on  other 
grounds  in  91  U.  S.  37,  23  L.  ed.  200]  ;  In  re 
Creveling,  117  OIT.  Gaz.  1107;  U.  S.  Kep'iir, 
etc..  Go.  V.  Assyrian  Asphalt  Co.,  98  OlT. 
Gaz.  582;  Vermont  Farm  Mach.  Co.  ('. 
Gibson,  60  OIV.  Cmva.  1500. 

76.  Cochrano  r.  Dcener,  94  U.  S.  780,  787, 
21;  L.  ed,  139,  in  which  it  was  said:  "  If  one 
of  the  steps  of  a  process  bo  that  a  certain 
fiubstaneo  is  to  be  reduced  to  a  powder,  it 
may  not  bo  at  all  material  what  iuslrii- 
nu'iit  or  niiichiiiory  is  used  to  elloct  tliat  ob- 
ject, wild  licr  a  hanuner,  a  pestle  and  mortar, 
or  a  mill." 

77.  liisdon  Iron,  etc.,  Works  V.  Medart,  158 
II.   S.   (iS,    15   S.   Ct.   745,  ,39  U.  i'd.  899; 
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practical  application,  but  where  snch  mechanism  is  subsidiary  to  the  cliemical 
action,  the  fact  that  the  patentee  may  be  entitled  to  a  patent  upon  his  mechanism 
does  not  impair  his  right  to  a  patent  for  the  process;  since  lie  would  lose  the 
beneht  of  his  real  discovery,  which  might  be  applied  in  a  dozen  different  ways, 
if  he  were  not  entitled  to  such  patent."  ™ 

5.  Chemical  or  Elemental  Action.  Arts  or  processes  within  the  meaning  of  the 
term  in  patent  law  have  been  defined  as  those  in  which  chemical  or  elemental  action 
is  called  into  play  and  such  processes  have  always  been  regarded  as  patentable.'''^ 

6.  Mechanical  Processes.  It  would  seem,  however,  that  mechanical  processes 
involving  simple  manipulation  may  be  patentable,  even  where  there  is  no  chemical 
or  elemental  action.^"  Tlie  mere  fact  that  the  use  of  machinery  may  "be  necessary 
in  carrying  out  the  process  does  not  render  it  unpatentable.^^ 

7.  Knowledge  of  Princples  Involved  Unnecessary.  An  art  may  be  patentable, 
although  the  inventor  himself  does  not  know  the  philosophical  or  abstract  principles 
involved  in  the  practice  of  the  art.^^  He  must,  however,  know  and  describe  the 
steps  by  which  the  result  is  accomplislied  so  that  those  skilled  in  the  art  may 
practice  the  invention.^^ 

C.  Machines.  A  machine  is  a  combination  of  mechanical  elements  adapted 
to  perform  a  mechanical  function.^^  It  includes  movable  parts  and  differs  from 
an  article  or  implement  in  that  it  has  a  rule  of  action  of  its  own.  It  differs  from 
a  process,  in  that  a  new  process  is  usually  the  result  of  discovery,  and  a  machine 
of  invention. 

D.  Manufacture.  An  article  of  manufacture  is  any  article  or  implement 
produced  by  human  agency  and  adapted  to  perform  a  mechanical  function  but 
having  no  rule  of  action  of  its  own.^" 


78.  Eisdon  Iron,  etc.,  Works  v.  Medart,  158 
U.  S.  68,  72,  15  S.  Ct.  745,  39  L.  ed.  899. 

79.  In  re  Weston,  17  App.  Cas.  (D.  C.) 
431 ;  Risdon  Iron,  etc.,  Works  v.  Medart,  158 
U.  S.  68,  15  S.  Ct.  745,  39  L.  ed.  899 ;  New 
Process  Fermentation  Co.  r.  Maus,  122 
U.  S.  413,  7  S.  Ct.  1304,  30  L.  ed.  1103; 
Tilghman  v.  Proctor,  102  U.  S.  707,  26  L.  ed. 
279;  Cochrane  v.  Deener,  94  U.  S.  780,  24 
L.  ed.  139;  Mowry  v.  Whitney,  14  Wall. 
(U.  S.)  620,  20  L.  ed.  860;  American  Fibre- 
Chamois  Co.  V.  Buckskin-Fibre  Co.,  72  Fed. 
508,  18  C.  C.  A.  662;  Piper  v.  Brown,  19 
Fed.  Cas.  No.  11,180,  4  Fish.  Pat.  Cas.  175, 
Holmes  20  [reversed  on  other  grounds  in  91 
U.  S.  37,  23  L.  ed.  200]. 

Process  and  apparatus. — A  process  and  an 
apparatus,  whila  presumptively  independent 
inventions  when  considered  in  tlie  light  of 
U.  S.  Rev.  St.  (1878)  §  4886  [amended  by 
U.  S.  Comp.  St.  (1901)  p.  3382),  providing 
that  inventions  or  discoveries  may  be  either 
arts,  machines,  or  composition  of  matter, 
neverthelass  may  be  so  connected  in  their  de- 
sign and  operation  as  to  constitute  unitary 
invention.  In  re  Fraseh,  27  App.  Cas.  (D.  C.) 
25. 

80.  Carnegie  Steel  Co.  v.  Cambria  Iron  Co., 
185  U.  S.  403,  22  S.  Ct.  698,  46  L.  ed.  968; 
Melvin  v.  Potter,  91  Fed.  151;  Travers  v. 
American  Cordage  Co.,  64  Fed.  771;  Union 
Paper-Bag  Mach.  Co.  v.  Waterbury,  39  Fed. 
389;  Eastern  Papsr-Bag  Co.  v.  Standard 
Paper-Bag  Co.,  30  Fed.  63;  Detroit  Lubri- 
cator Mfg.  Co.  V.  Eenchard.  9  Fed.  293; 
Wilton  r.  Railroad  Co.,  30  Fed.  Cas.  No. 
17,856.  But  see  Risdon  Iron,  etc..  Works  v. 
Medart,  158  U.  S.  68,  15  S.  Ct.  745,  39  L.  ed. 


899;  Stokes  Bros.  Mfg.  Co.  v.  Heller,  96  Fed. 
104 ;  American  Strawboard  Co.  v.  Elkhart 
Egg-Case  Co.,  84  Fed.  960;  Wells  Glass 
Co.  V.  Henderson,  67  Fed.  930,  15  C.  C.  A. 
84. 

81.  In  re  Weston,  17  App.  Cas.  (D.  C.) 
431;  Carnegie  Steel  Co.  v.  Cambria  Iron  Co., 
185  U.  S.  403,  22  S.  Ct.  698,  46  L.  ed.  968. 
See  supra,  II,  B,  4. 

82.  Piper  v.  Brown,  19  Fed.  Cas.  No. 
11,180,  4  Fish.  Pat.  Cas.  175,  Holmes  20  [re- 
versed on  other  grounds  in  91  U.  S.  37,  23 
L.  ed.  200]  ;  Wilton  v.  Railroad  Co.,  30  Fed. 
Cas.  No.  17,856.    And  see  infra,  V,  B,  2. 

83.  See  infra,  V,  B,  2,  a. 

84.  Corning  v.  Burden,  15  How.  (U.  S.) 
252,  14  L.  ed.  683.  A  word  which  is  said  to 
include  every  mechanical  device  or  combina- 
tion of  mechanical  powers  and  devices  to  per- 
form some  function  and  produce  a  certain 
effect  or  result.  Corning  v.  Burden,  15  How. 
(U.  S.)  252,  14  L.  ed.  683;  Appleton  Mfg. 
Co.  V.  Star  Mfg.  Co.,  60  Fed.  411,  9  C.  C.  A. 
42;  Piper  v.  Brown,  19  Fed.  Cas.  No.  11,180, 
4  Fish.  Pat.  Cas.  175,  Holmes  20. 

New  combinations  as  well  as  new  organiza- 
tions of  mechanism  are  included  in  the  term. 
Wintermute  v.  Redington,  30  Fed.  Cas.  No. 
17,896,  1  Fish.  Pat.  Cas.  239. 

85.  Corning  v.  Burden,  15  How.  (U.  S.) 
252,  14  L.  ed.  683. 

86.  Wood  V.  Underbill,  5  How.  (U.  S.)  1, 
12  L.  ed.  23;  Hotehkiss  v.  Greenwood,  12 
Fed.  Cas.  No.  6,718,  2  Robb  Pat.  Cas.  730,  4 
McT^ean  456.  As  used  in  the  patent  law,  it 
is  a  word  of  vary  comprehensive  meaning,  and 
embraces  whatever  is  made  by  the  art  or  in- 
dustry of  man,  not  being  a  machine,  a  com- 
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E.  Composition  of  Matter.  A  composition  of  matter  is  a  mechanical  mix- 
ture or  cliemical  combination  of  two  or  more  substances/^  and  may  be  patentable.* 
Tlie  test  of  patentability  is  the  same  as  in  machines.^^ 

F.  Improvement — l.  In  GE^ERAL.  An  impiovement  is  an  addition  to,  or 
change  in,  a  known  art,  machine,  manufacture,  or  composition  of  matter  which 
produces  a  useful  result,""  and  is  patentable  ^Mf  it  amounts  to  invention.*^  The 
improvement  may  be  ujDon  the  patentee's  own  invention.^^ 

2.  Superiority  Unnecessary.  In  the  sense  of  the  patent  law  it  is  not  necessary 
that  the  improved  article  be  superior  to  the  original  in  all  respects."*  It  is  suf- 
ficient that  the  thing  including  the  improvement  is  useful  and  possesses  some 
advantage  over  the  original  for  some  purposes.^^    The  advantage  may  reside  in 


position  of  matter,  or  a  design.  Johnson  v. 
Johnston,  60  Fed.  618. 

Any  tool  or  implement  used  by  hand  is 
patentable.  Coupe  v.  Weatherhead,  16  Fed. 
673. 

A  book  having  a  novel  construction  is  a 
patentable  article,  and  the  relative  arrange- 
ment of  printed  matter  and  blank  spaces 
may  be  considered  an  element  of  structure. 
Thomson  v.  Citizens'  Nat.  Bank,  53  Fed.  250, 
3  C.  C.  A.  518;  Munson  V.  New  York,  3  Fed. 
338,  5  Ban.  &  A.  486,  18  Blatchf.  237  [re- 
versed in  124  U.  S.  601,  8  S.  Ct.  622,  31  L.  ed. 
586];  Hawes  v.  Antisdel,  11  Fed.  Cas.  No. 
6,234,  2  Ban.  &  A.  10,  8  Off.  Gaz.  685; 
Hawes  v.  Cook,  11  Fed.  Cas.  No.  6,236,  5  Off. 
Gaz.  493 ;  Hawes  v.  Washburne,  1 1  Fed.  Cas. 
No.  6,242,  5  Off.  Gaz.  491. 

A  teaching  chart  with  skitted  leaves  is 
patentable.  In  re  Snyder,  10  App.  Cas. 
(D.  C.)  140. 

87.  Holliday  v.  Schulze-Berge,  78  Fed.  493 ; 
Rogers  v.  Ennis,  20  Fed.  Cas.  No.  12,010, 
3  Ban.  &  A.  366,  15  Blatchf.  47,  14  Off.  Gaz. 
COl ;  Tarr  v.  Folsom,  23  Fed.  Cas.  No.  13,756, 
1  Ban.  &  A.  24,  Holmes  312,  5  Off.  Gaz.  92. 

New  proportions  of  old  ingredients  patent- 
able.—  Francis  v.  Mellor,  9  Fed.  Cas.  No. 
5,039,  5  Fish.  Pat.  Cas.  153,  1  Off.  Gaz.  48, 
8  Phila.  (Pa.)  157;  Stephens  v.  Felt,  22  Fed. 
Cas.  No.  ]3.308«;  Woodward  r.  Morrison,  30 
Fed.  Cas.  No.  18,008,  5  Fish.  Pat.  Cas.  357, 
Holmes  124,  2  Off.  Gaz.  120. 

New  way  or  new  form. — A  composition  is 
not  patentable  because  made  in  a  new  way 
(In  re  Maule,  16  Fed.  Cas.  No.  9,308,  McAr- 
thur  Pat.  Cas.  271)  ;  or  in  a  new  form  (Rum- 
ford  Chemical  Works  v.  New  York  Baking 
Powder  Co.,  125  Fed.  231). 

Although  process  is  old  the  product  may  be 
new.  Proviilcnce  Rubber  Co.  v.  Goodyear,  9 
Wall.  (U.  S.)  788,  19  L.  ed.  560;  Badiache 
Anilin,  etc.,  Fabrik  r.  Kallo,  94  Fed.  103. 

A  substance  in  nature  in  not  patentable  be- 
causo  new  means  are  devised  for  obtaining 
it  ( Aniericini  VV()0(l-Pa])er  Co.  c.  Fibre  Disiii- 
tegruliiig  Co.,  1  Fed.  Cas.  No.  320,  (1  lilntelif. 
27,  3  Kish.  I'at.  Cas.  362  \(i/]'lrnied  in  23  Wall. 
(U.  S.)  566,  23  L.  ed.  31);  when  Hepnriited 
frf)m  other  iii;it<'riiilH  witli  wliicli  it  in  found 
»'0(nl)ined  (  Anii'i  iciin  Wood  I'liper  Co.  r.  Fibre 
J)iKin( ''f;!':!)  i Co.,  siipr(i  ) . 

In  England  ii  eompoHiiion  flrHt  miide  com- 
merciiilly  Ih  pii  I  enl  iilile,  iiKliongli  it  wuh 
known  iiH  II  elii'iii Icii I  ciirioHily.  P'renrHon  r. 
I.oe,  !)  Ch.  I).   IH,  27  Wkly.  liep.  IH.'l;  I>e\vin 
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V.  Davis,  3  C.  &  P.  502,  14  E.  C.  L.  685; 
Electric  Tel.  Co.  v.  Brett,  10  C.  B.  838,  15 
Jur.  579,  20  L.  J.  C.  P.  123,  70  E.  C.  L.  838; 
Nickels  v.  Ross,  8  C.  B.  679,  65  E.  C.  L.  679; 
Young  V.  Fernie,  4  Giffard  577,  10  Jur.  N.  S. 
926,  10  L.  T.  Rep.  N.  S.  801,  12  Wkly.  Rep. 
901,  60  Eng.  Reprint  836;  Crane  v.  Price,  12 
L.  J.  C.  P.  81,  4  M.  &  G.  580,  5  Scott  N.  R. 
338,  43  E.  C.  L.  301;  Hornblower  v.  Boulton, 
8  T.  R.  95,  3  Rev.  Rep.  439. 

88.  Cochrane  v.  Badische  Anilin,  etc., 
Fabrik,  111  U.  S.  293,  4  S.  Ct.  455,  28  L.  ed. 
433 ;  Smith  v.  Goodvear  Dsntal  Vulcanite 
Co.,  93  U.  S.  486,  23 'L.  ed.  952. 

89.  Arlington  Mfg.  Co.  v.  Celluloid  Co.,  97 
Fed.  91,  38  C.  C.  A.  60;  Antisdel  v.  Chicago 
Hotel  Cabinet  Co.,  89  Fed.  308,  32  C.  C.  A. 
216. 

Lack  of  identity  is  shown  by  results. 
Matheson  v.  Campbell,  77  Fed.  280. 

90.  Seymour  v.  Osborne,  11  Wall.  (U.  S.) 
516,  20  L.  ed.  33;  Thomson-Houston  Electric 
Co.  V.  Ohio  Brass  Co.,  130  Fed.  542;  Tliom- 
son-Houston  Electric  Co.  v.  Bullock  Electric 
Co.,  101  Fed.  587;  Fruit-Cleaning  Co.  r. 
Fresno  Home-Packing  Co.,  94  Fed.  845; 
Wales  V.  Waterbury  Mfg.  Co.,  59  Fed.  285  j 
Bray  v.  Hartshorn,  4  Fed.  Cas.  No.  1,820, 
1  Cliff.  538;  Page  v.  Ferry,  18  Fed.  Cas.  No. 
10,062,  1  Fish.  Pat.  Cas.  298. 

A  change  in  an  old  machine  may  consist 
alone  of  a  new  and  useful  combination  of 
the  several  parts  of  which  it  is  composed,  or 
it  may  consist  of  a  material  alteration  or 
modification  of  one  or  more  of  the  severiil 
devices  which  enter  into  its  construction,  or 
it  may  consist  in  adding  new  devices.  Brny 
V.  Hartshorn,  4  Fed.  Cas.  No.  1,820,  1  Cliff. 
538. 

91.  Phillips  V.  Page,  24  How.  (U.  S.)  164, 
16  L.  ed.  039;  Wales  v.  Waterbury  Mfg.  Co., 
59  Fed.  286;  Coupe  v.  Weatherhead,  16  Fed. 
673 ;  Bray  v.  Hartshorn,  4  Fed.  Cas.  No. 
1,820,  1  Cliff.  638;  Losh  r.  Hague,  Web.  Pat. 
Cas.  200. 

92.  Pelzer  v.  Dale  Co.,  106  Fed.  989,  46 
C.  C.  A.  83. 

93.  O'neilly  r.  Morse,  16  How.  (U.  S.) 
62,  I  I  h.  ed."601;  Crimes  r.  Allen,  Wl  Fed. 
60(;,  12  (I  C.  A.  559. 

94.  lilinidy  r.  Grilllth,  3  Fed.  Cas.  No. 
1,529,  3  Fish.  Pat.  Cas.  009.  And  see  infra, 
III.  I). 

05.  Dehdit  I,nbiien(or  Mfg.  Co.  v.  Bench- 
iinl,  9  Fed.  ?.\r.\  \  Aiken  /•.  Doliui,  1  Fed.  Cas. 
No.  I  10,  :i  I'iMli.  Cut.  CnH,  197. 
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the  ease  or  cheapness  of  manufacture  or  it  may  reside  in  the  functions  performed 
by  it.=^ 

G.  Designs —  l.  In  General.  A  patentable  design  may  consist  of  a  new  and 
ornauiental  shape  given  to  an  article  of  manufacture  or  of  an  ornamentation  to  be 
placed  upon  an  article  of  old  sliape.^'  The  design  law  was  intended  to  encourage 
the  decorative  arts,  and  therefore  deals  with  the  appearance  rather  than  the 
structure,  uses,  or  functions  of  the  article.^^  The  design  must  be  novel  and  must 
have  called  for  an  exercise  of  the  inventive  faculties  as  distinguished  from  ordi- 
nary skill.^'*    The  patentability  of  a  design  does  not  depend  on  its  jBsthetic  value. 


96.  Jones  v.  Wetherill,  13  Fed.  Cas.  No. 
7,508,  McArthur  Pat.  Cas.  409. 

■97.  U.  S.  Rev.  St.  (1878)  §  4929  [U.  S. 
Comp.  St.  (1901)  p.  3398]. 

Combination  of  old  elements  producing  new 
appearance  is  patentable.  Matthews,  etc., 
Mfg.  Co.  V.  American  Lamp,  etc.,  Co.,  103 
Fed.  034;  Untermeyer  v.  Freund,  58  Fed. 
205,  7  C.  C.  A.  183. 

For  designs  held  patentable  see  Caldwell  v. 
Powell,  73  Fed.  488,  19  C.  C.  A.  592  [revers- 
ing 71  Fed.  970];  Stewart  v.  Smith,  58  Fed. 
580,  7  C.  C.  A.  380;  Smith  v.  Stewart,  55 
Fed.  481 ;  New  York  Belting,  etc.,  Co.  v.  New 
Jersey  Car-Spring,  etc.,  Co.,  48  Fed.  556 
[reversed  on  other  grounds  in  53  Fed.  810,  4 
C.  C.  A.  21]  ;  Anderson  v.  Saint,  46  Fed.  760; 
Eclipse  Mfg.  Co.  v.  Adkins,  44  Fed.  280 ;  Fos- 
ter r.  Crossin,  44  Fed.  62;  Simpson  v.  Davis, 
12  Fed.  144,  20  Blatchf.  413;  Miller  v.  Smith, 
5  Fed.  359. 

For  unpatentable  subject-matter  see  Nied- 
I'inghaus  r.  Commissioner  of  Patents,  2  Mac- 
Arthur  (D.  C.)  149;  Rowe  v.  Blodgett,  etc., 
Co.,  112  Fed.  61,  50  C.  C.  A.  120;  Eclipse 
Mfg.  Co.  V.  Holland,  62  Fed.  465  [affirmed 
in  79  Fed.  993,  25  C.  C.  A.  676] ;  Foster  v. 
Crossin,  44  Fed.  62;  Post  v.  T.  C.  Richards 
Hardware  Co.,  26  Fed.  618  [affirmed  in  131 
U.  S.  444,  9  S.  Ct.  802,  33  L.  ed.  218]  ;  Adams, 
etc.,  Mfg.  Co.  V.  St.  Louis  Wire-Goods  Co.,  1 
Fed.  Cas.  No.  72,  3  Ban.  &  A.  77. 

Movable  parts. —  Design  may  include  mov- 
able parts.  Chandler  Adjustable  Chair,  etc., 
Co.  i\  Hey  wood  Bros ,  etc.,  Co.,  91  Fed.  163. 

Uniting  old  forms  and  parts. — Whatever  in- 
genuity is  displayed  in  producing  a  new  de- 
sign which  imparts  to  the  eye  a  pleasing  im- 
pression, even  though  it  he  the  result  of 
uniting  old  forms  and  parts,  such  production 
is  patentable.  General  Gaslight  Co.  v.  Match- 
less Mfg.  Co.,  129  Fed.  137. 

In  England  designs  are  copyrighted  and  not 
patented.  St.  5  &  6  Vict.  c.  100;  Holds- 
worth  V.  McCrea,  L.  R.  2  H.  L.  380,  36  L.  J. 
Q.  B.  297,  14  Wkly.  Rep.  226;  Windover  v. 
Smith,  32  Beav.  200,  9  Jur.  N.  S.  397,  32 
L.  J.  Ch.  561,  7  L.  T.  Rep.  N.  S.  776,  1  New 
Rep.  349,  11  Wkly.  Rep.  323,  55  Eng.  Reprint 
78;  Dalglish  v.  Jarvie,  2  Hall  &  T.  437,  47 
Eng.  Reprint  1754,  14  Jur.  945,  20  L.  J.  Ch. 
475,  2  Macn.  &  G.  231,  48  Eng.  Ch.  178,  42 
Eng.  Reprint  89;  Pierce  v.  Worth,  18  L.  T. 
Rep.  N.  S.  710. 

98.  In  re  Tournier,  17  App.  Cas.  (D.  C.) 
481;  Miller  v.  Young,  33  111.  354;  Gorham 
Mfg.  Co.  V.  White,  14  Wall.  (U.  S.)  511,  20 
L.  ed.  731;  West  Disinfecting  Co.  v.  Frank, 


146  Fed.  388  [affirmed  in  149  Fed.  423,  79 
C.  C.  A.  359];  Bradley  v.  Eccles,  126  Fed. 
945,  61  C.  C.  A.  669;  Eaton  v.  Lewis,  115 
Fed.  635  [affirm.ed  in  127  Fed.  1018,  61 
C.  C.  A.  562]  ;  Bevin  Bros.  Mfg.  Co.  v.  Starr 
Bros.  Bell  Co.,  114  Fed.  362;  Rowe  v.  Blodg- 
ett, etc.,  Co.,  103  Fed.  873  [affirmed  in  112 
Fed.  61,  50  C.  C.  A.  120] ;  Pelouze  Scale,  etc., 
Co.  V.  American  Cutlery  Co.,  102  Fed.  916,  43 
C.  C.  A.  52;  Braddock  Glass  Co.  v.  Macbeth, 
64  Fed.  118,  12  C.  C.  A.  70;  Redway  v.  Ohio 
Stove  Co.,  38  Fed.  582 ;  Untermeyer  v.  Freund, 

37  Fed.  342;  Wood  v.  Dolby,  7  Fed.  475,  19 
Blatchf.  214;  Northrup  v.  Adams,  18  Fed. 
Cas.  No.  10,328,  2  Ban.  &  A.  567,  12  Off. 
Gaz.  430;  Perry  v.  Starrett,  19  Fed.  Cas. 
No.  11,012,  3  Ban.  &  A.  485,  14  Off.  Gaz. 
599. 

99.  In  re  Freeman,  23  App.  Cas.  (D.  C.) 
226 ;  Smith  v.  Whitman  Saddle  Co.,  148  U.  S. 
674,  13  S.  Ct.  768,  37  L.  ed.  606;  General 
Gaslight  Co.  v.  Matchless  Mfg.  Co.,  129  Fed. 
137 ;  Bevin  Bros.  Mfg.  Co.  v.  Starr  Bros.  Bell 
Co.,  114  Fed.  362;  Cary  Mfg.  Co.  v.  Neal,  98 
Fed.  617,  39  C.  C.  A.  189;  Soehner  v.  Favor- 
ite Stove,  etc.,  Co.,  84  Fed.  182,  28  C.  C.  A. 
317;  Hammond  v.  Stockton  Combined  Har- 
vester, etc.,  Works,  70  Fed.  716,  17  C.  C.  A. 
356 :  Krick  v.  Jansen,  61  Fed.  847,  10  C.  C.  A. 
114;  Paine  v.  Snowden,  46  Fed.  189;  Pratt  v. 
Rosenfeld,  3  Fed.  335,  18  Blatchf.  234;  Col- 
lender  V.  Griffith,  6  Fed.  Cas.  No.  3,000,  II 
Blatchf.  212,  3  Off.  Gaz.  689;  Northrup  v. 
Adams,  18  Fed.  Cas.  No.  10,328,  2  Ban.  &  A. 
567,  12  Off.  Gaz.  430. 

As  much  invention  is  required  as  in  me- 
chanical patent. —  Design  patents  ^itand  on  as 
high  a  plane  as  utility  patents  and  require 
as  high  a  degree  of  exercise  of  the  inventive 
or  original  faculty.  Perry  v.  Hoskins,  111 
Fed.  1002;  Myers  v.  Sternheim,  97  Fed.  625, 

38  C.  C.  A.  345 ;  Western  Electric  Mfg.  Co.  v. 
Odell,  18  Fed.  321. 

Double  use  of  the  same  thing  for  different 
purposes  is  not  invention.  Smith  v.  Whitman 
Saddle  Co.,  148  U.  S.  674,  13  S.  Ct.  768,  37 
L.  ed.  606 ;  Untermeyer  v.  Freund,  58  Fad. 
205,  7  C.  C.  A.  183;  Cahoone  Barnet  Mfg. 
Co.  V.  Rubber,  etc..  Harness  Co.,  45  Fed. 
582 ;  New  York  Belting,  etc.,  Co.  v.  New  Jer- 
sey Car-Spring,  etc.,  Co.,  30  Fed.  785. 

Identity  of  designs. —  Designs  are  the  same 
when  an  ordinary  observer  giving  ordinary 
attention  would  mistake  one  for  the  other. 
Smith  V.  Whitman  Saddle  Co.,  148  U.  S.  674, 
13  S.  Ct.  768,  37  L.  ed.  606 ;  Gorham'  Mfg.  Co. 
V.  White,  14  Wall.  (U.  S.)  511,  20  L.  ed.  731; 
Jennings  v.  Kibbe,  10  Fed.  669,  20  Blatchf. 
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The  design  act,  as  construed  by  the  courts,  intends  tliat  the  patentability  of  a 
design  shall  be  determined  by  its  appeal  to  the  eyes  of  the  ordinal')'  man,  and  not 
to  the  eyes  of  a  jury  of  artists.^  The  same  rules  as  to  construction  and  validity 
apjily  as  in  the  case  of  mechanical  inventions.^ 

2.  Term.  Design  patents  are  granted  for  three  years  and  six  months,  for  seven 
years,  or  for  fourteen  years,  as  the  applicant  may  in  Lis  application  elect.^ 

III.  PATENTABILITY.^ 

A.  In  General.  The  subject-matter  of  patents  must  not  only  come  within 
the  statutory  classes,  but  must  be  new*"  and  useful.''  It  must  further  be  of  such 
a  character  as  to  have  called  for  an  exercise  of  the  inventive  or  creative  faculties 
of  the  mind,  as  distinguished  from  the  mere  exercise  of  the  knowledge  and  judg- 
ment expected  of  those  skilled  in  the  particular  art.^  It  must  not  have  been 
abandoned  by  the  inventor,®  nor  have  become  public  property  by  forfeiture  under 
statutory  provisions.^ 

B.  Novelty^" —  l.  In  General.    The  subject-matter  of  patents  must  be  new." 


353.  The  test  of  identity  is  the  sameness  of 
appearance  to  the  eye  of  the  ordinary  ob- 
server. Smith  V.  Whitman  Saddle  Co.,  146 
U.  S.  674,  13  S.  Ct.  768,  37  L.  ed.  606. 

Utility  is  to  be  considered  in  determining 
invention.  Smith  v.  Whitman  Saddle  Co., 
148  U.  S.  674,  13  S.  Ct.  768,  37  L.  ed.  606; 
Lehnbeuter  v.  Holthaus,  105  U.  S.  94,  26 
L.  ed.  939. 

Where  the  peculiarities  of  an  applicant's 
design  do  not  rise  to  the  dignity  of  invention, 

the  design  is  not  patentable,  although  the  pe- 
culiarities are  such  as  to  prevent  the  design 
from  being  regarded  in  the  trade  as  a  sub- 
stitute for  a  design  already  patented.  In  re 
Schraubstadter,  26  App.  Cas.  (D.  C.)  331. 

1.  In  re  Schraubstadter,  26  App.  Cas. 
(D.  C.)  331.  Compare  Williams  Calk  Co.  v. 
Kemmerer,  145  Fed.  928,  76  C.  C.  A.  466 
[affirming  136  Fed.  210]. 

2.  Miller  v.  Smith,  5  Fed.  359;  U.  S.  Eev. 
St.  (1878)  §  4933  [U.  S.  Comp.  St.  (1901) 
p.  3399]. 

3.  U.  S.  Rev.  St.  (1878)  §  4931  [U.  S. 
Comp.  St.  (1901)  p.  3399]. 

4.  Conclusiveness  and  effect  of  decision  in 
patent  office  as  to  patentability  of  invention 
see  infra,  V,  C,'  15. 

5.  See  infra,  III,  B,  1. 

6.  Roe  infra.  III,  D,  1. 

7.  See  infra.  III,  E,  1. 

8.  U.  S.  Rev.  St.  (1878)  §  4886.  And  see 
supra,  II.  O. 

9.  Sowail  V.  Jonoa,  91  U.  S.  171,  23  L.  ed. 
275;  Brooks  v.  Jenkins,  4  Fed.  Cas.  No. 
1,053,  FiHh.  Pat.  Rep.  41,  3  McLean  432; 
DnwHon  r.  Follcn,  7  Fed.  Cas.  No.  3,670,  1 
Robb  Pat.  Cas.  9,  2  Wash.  311.  And  hoo 
infra,   11,  F. 

10.  Application  to  new  use  as  involving  in- 
vention Hcc  iiifni,  111,  K,  l.'i. 

Conclusiveness  and  effect  of  decisions  of 
patent  olfice  hcc?  infra,  V,  C,  15. 

11.  II.  H.  Rpv.  St.  (1878)  S  4886;  ra 
MocHPr,  27  Ap|).  Can.  ( D.  C.)  307;  Rii'liiinN 
V.  Cli!iH(>  Klcviilnr  Co.,  150  IT.  S.  477,  16  S. 
ex.  53.  40  L.  fd.  225;  Unnbar  r.  McycrH, 
04  TI.  R.  187,  24  I/,  od.  3-1;  Sinvth  M^is'.  Co. 
V.  HhcridMn.   MO  I'Vd.  208,  79  ('.  C.  A.  1(1(1; 


Sellers  v.  Cofrode,  35  Fed.  131;  Celluloid 
Mfg.  Co.  V.  Tower,  26  Fed.  451  {affirmed  in 
136  U.  S.  633,  10  S.  Ct;  1066,  34  L.  ed.  551] : 
Gardner  v.  Herz,  12  Fed.  491,  20  Blatehf. 
538  [affirmed  in  118  U.  S.  180,  0  S.  Ct.  1027, 
30  L.  ed.  158]  ;  Bean  v.  Smallwood,  2  Fed. 
Cas.  No.  1,173,  2  Robb  Pat.  Cas.  133,  2 
Story  408;  Brooks  v.  Jenkins,  4  Fed.  Cas. 
No.  1,953,  Fish.  Pat.  Rep.  41,  3  McLean 
432;  Conover  v.  Roach,  6  Fed.  Cas.  No. 
3,125,  4  Fish.  Pat.  Cas.  12;  Evans  t.  Eaton, 
8  Fed.  Cas.  No.  4,559,  Pet.  C.  C.  322,  1  Robb 
Pat.  Cas.  68;  In  re  Henry,  11  Fed.  Cas.  No. 
6,371,  McArthur  Pat.  Cas.  467;  Jones  v. 
Sewall,  13  Fed.  Cas.  No.  7,495,  3  Cliff.  563, 
0  Fish.  Pat.  Cas.  343,  3  Off.  Gaz.  630  [re- 
versed on  other  grounds  in  91  U.  S.  171,  23 
L.  ed.  275]  ;  McCormick  v.  Seymour,  15  Fed. 
Cas.  No.  8,726,  2  Blatehf.  240;  Parker  v. 
Stiles,  18  Fed.  Cas.  No.  10,749,  Fish.  Pat. 
Rep.  319,  5  McLean  44;  Roberts  c.  Ward, 
20  Fed.  Cas.  No.  11,918,  4  McLean  565,  2 
Robb  Pat.  Cas.  746;  Seligman  v.  Day,  21 
Fed.  Cas.  No.  12,643,  2  Ban.  &  A.  467,  14 
Blatehf.  72;  Stanley  r.  Whipple,  22  Fed. 
Cas.  No.  13,286,  2  McLean  35,  2  Robb  Pat. 
Cas.  1;  Thompson  v.  Haight,  23  Fed.  Cas. 
No.  13,957 ;  Winans  v.  New  York,  etc.,  R. 
Co.,  30'  Fed.  Cas.  No.  17,803,  1  Fish.  Pat. 
Cas.  213  [affirmed  in  21  How.  88,  16  L.  od. 
68]  ;  Ew  p.  Manceaux,  L.  R.  6  Ch.  272,  18 
Wkl.y.  Rop.  1184:  Stooker  v.  Warn,  1  C.  B. 
148,"  0  Jur.  130,  50  E.  C.  L.  148;  Ralston  V. 
Smith,  20  C.  B.  N.  S.  28,  11  H.  L.  Cas.  223, 
35  L.  J.  C.  P.  49,  13  L.  T.  Rep.  N.  S.  1, 
11  Eng.  Reprint  1318;  Ilarwood  r.  Great 
Northern  R.  Co.,  11  IT.  L.  Cas.  054,  35  L.  J. 
(}.  B.  '.'7.  12  L.  T.  Ro]).  N.  S.  771,  14  Wkly. 
Ro]).  1,  11  Eng.  Roi)rint  1-188;  Ilill  I!. 
Thom])son,  Holt  N.  P.  636,  3  V\.  C.  L.  210. 
2  Mcriv.  (i22,  17  Rov.  Rep.  15(1,  36  Eng.  Ro- 
])rint  239,  2  Moore  C.  P.  421,  8  Tauiil,  375, 
20  Rev.  Rep.  488,  4  E.  C.  L.  190;  White  «. 
Toms,  37  L.  J.  (Mi.  204.  17  L.  T.  Rep.  N.  S. 
;M8.  And  see  Buich  r.  Boyor,  8  Phila.  (Pa.) 
57. 

NovoUy  either  in  result  or  mode  of  opeva- 
tioTi  iH  TicccHHMry.  Batten  r.  Clayton,  2  Fed. 
(':iH.   No.  1,105. 
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Tliifi  is  equally  the  case  whether  the  invention  claimed  consists  of  an  entire  machine 
or  improvement  of  a  machine,  or  a  comhinatioa  of  several  mechanical  powers.'^ 
Patent  riglits  of  this  kind  are  given  only  to  inventors  or  discoverers  of  some 
new  and  useful  art,  machine,  manufacture,  or  composition  of  matter,  or  some 
uew  and  useful  improvement  thereof. And  to  he  new  the  thing  must  not  have 
been  known  to  any  one  before." 

2.  Prior  Knowledge  in  This  Country.  It  must  he  new  not  merely  to  the 
patentee  but  to  all  people  in  the  United  States.^'' 

3.  Extent  of  Prior  Knowledge.  To  negative  novelty  the  prior  knowledge 
must  have  been  of  the  complete  operative  invention  and  must  not  have  been  mere 
theory  or  speculation  as  to  what  might  be  done.'^  Prior  knowledge  by  a  single 
person,  however,  is  sufficient." 

4.  Date  of  Knowledge.  The  question  of  novelty  is  to  he  determined  by  the 
knowledge  possessed  by  people  in  the  United  States  at  the  tiu)e  that  the  patentee 
makes  the  invention, and  not  at  the  time  that  he  secures  his  patent  or  tiles  his 
application.^^ 

5.  Prior  Knowledge  or  Use  Abroad.    By  the  express  provision  of  the  federal 


Making  and  selling  a  part  of  an  old  and 
known  manufacture  as  a  new  article  of  trade 
is  not  patentable.  Seligman  l.  Day,  21  Fed. 
Cas.  No.  12,043,  2  Ban.  &  A.  467,  14  Blatchf. 
72. 

An  article  is  not  new  merely  because  made 
bv  a  new  process.  Coclirane  v.  Badische 
Anilin,  etc.,  Fabrik,  111  U.  S.  293,  4  S.  Ct. 
455,  28  L.  ed.  433 ;  American  Wood  Paper 
Co.  r.  Fiber  Disintegrating  Co.,  23  Wall. 
(U.  S.)  566,  23  L.  ed.  31. 

Evidence  of  novelty. —  In  all  eases  the  great 
commercial  success  of  a  patented  device,  and 
the  fact  that  it  supplants  or  supersedes  other 
devices  of  the  same  kind  used  for  the  same 
purpose,  are  evidence  of  patentable  inven- 
tion, novelty,  and  utility  of  no  mean  order 
or  low  degree,  and  such  facts  are  in  many 
cases  persuasive  evidence  of  a  most  valu- 
able conception.  Heywood  Bros.,  etc.,  Co.  v. 
Syracuse  Rapid  Transit  R.  Co.,  152  Fed.  453. 
Although  the  fact  that  a  device  has  sup- 
planted prior  devices  in  the  trade  may  turn 
the  scale  in  favor  of  the  existence  of  in- 
vention, where  that  question  is  in  doubt, 
yet  such  fact  has  no  weight  where  the  want 
of  patentable  novelty  is  already  reasonably 
clear.  Utility  is  not  novelty.  In  re  Garrett, 
27  App.  Cas.  (D.  C.)  19. 

12.  Brooks  r.  Jenkins,  4  Fed.  Cas.  No. 
1,953,  Fish.  Pat.  Rep.  41,  3  McLean  4v2. 

13.  Dunbar  v.  Meyers,  94  U.  S.  187,  24 
L.  ed.  34. 

14.  U.  S.  Eev.  St.  (1878)  §  4886.  And 
see  infra.  III,  D. 

15.  Stitt  V.  Eastern  E.  Co.,  22  Fed.  649; 
Miller  v.  Foree,  9  Fed.  603  [affirmed  in  116 
U.  S.  22,  6  S.  Ct.  204,  29  L.  ed.  552]  ;  Larabee 
v.  Cortlan,  14  Fed.  Cas.  No.  8,084,  3  Fish. 
Pat.  Cas.  5,  Taney  180.  And  see  infra.  III, 
C,  1,  d. 

16.  Gordon  v.  Warder,  150  U.  S.  47,  14 
S.  Ct.  32,  37  L.  ed.  992;  Ransom  v.  New 
York,  20  Fed.  Cas.  No.  11,573,  1  Fish.  Pat. 
Cas.  252;  Sickles  v.  Borden,  22  Fed.  Cas. 
No.  12,832,  3  Blatchf.  535.  And  see  infra, 
III,  C,  1,  b. 

Suggestion  of  result  not  means  will  not  an- 


ticipate. Graham  v.  Gammon,  10  Fed.  Cas. 
No.  5,668,  3  Ban.  &  A.  7,  7  Biss.  490. 

Mere  suggestion  not  sufficient.  Diamond 
Match  Co.  V.  Schenck,  71  Fed.  521  [affirmed 
in  77  Fed.  208,  23  C.  C.  A.  122]. 

That  invention  must  be  operative  see 
Bowers  v.  San  Francisco  Bridge  Co.,  91  Fed. 
381;  Gormully,  etc.,  Mfg.  Co.  v.  Stanley 
Cycle  Mfg.  Co.,  90  Fed.  279. 

17.  See  infra.  III,  C,  1,  d. 

18.  Bowers  v.  Von  Schmidt,  63  Fed.  572; 
Wilcox  V.  Bookwalter,  31  Fed.  224;  Con- 
solidated Bunging  Apparatus  Co.  v.  Woerle, 
29  Fed.  449;  Yale  Lock  Mfg.  Co.  v.  Norwich 
Nat.  Bank,  6  Fed.  377,  19  Blatchf.  123; 
Comstock  V.  Sandusky  Seat  Co.,  6  Fed.  Cas. 
No.  3,082,  3  Ban.  &  A.  188,  13  Off.  Gaz. 
230;  Dixon  v.  Moyer,  7  Fed.  Cas.  No.  3,931, 
1  Robb  Pat.  Cas.  324,  4  Wash.  08;  National 
Spring  Co.  v.  Union  Car  Spring  Mfg.  Co., 
17  Fed.  Cas.  No.  10,051,  1  Ban.  &  A.  240, 
12  Blatchf.  80,  6  OfT.  Gaz.  224;  U.  S.,  etc.. 
Salamander  Felting  Co.  v.  Eaven,  28  Fed. 
Cas.  No.  16,788,  2  Ban.  &  A.  164,  9  Off.  Gaz. 
253. 

Patentee  may  show  date  of  invention  on 

the  question  of  anticipation.  Anderson  v. 
Collins,  122  Fed.  451,  58  C.  C.  A.  669;  Ban- 
nerman  r.  Sanford,  85  Fed.  448 ;  American 
Sulphite  Pulp  Co.  v.  Howland  Falls  Pulp 
Co.,  80  Fed.  395,  25  C.  C.  A.  500;  Von 
Schmidt  v.  Bowers,  80  Fed.  121,  25  C.  C.  A. 
323;  Parker  v.  Hulme,  18  Fed.  Cas.  No. 
10,740,  1  Fish.  Pat.,  Cas.  44. 

19.  Elizabeth  v.  American  Nicholson  Pave- 
ment Co.,  97  U.  S.  126,  24  L.  ed.  1000;  Me- 
Williams  Mfg.  Co.  v.  Blundell,  11  Fed.  419; 
Bartholomew  v.  Sawder,  2  Fed.  Cas.  No. 
1,070,  4  Blatchf.  347,  1  Fish..  Pat.  Cas.  516; 
Brodie  v.  Ophir  Silver  Min.  Co.,  4  Fed.  Cas. 
No.  1.919,  4  Fish.  Pat.  Cas.  137,  5  Sawy. 
60S;  Howe  v.  Morton,  12  Fed.  Cas.  No. 
6,769,  1  Fish.  Pat.  Cas.  586 ;  Judson  v.  Cope, 
14  Fed.  Cas.  No.  7,565,  1  Bond  327,  1  Fish. 
Pat.  Cas.  615;  Nichols  v.  Pearce,  18  Fed. 
Cas.  No.  10,246,  7  Blatchf.  5;  Treadwell  v. 
Bladen,  24  Fed.  Cas.  No.  14.154,  1  Robb 
Pat.  Cas.  531,  4  Wash.  703;  White  v.  Allen, 
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statutes  relating  to  patents  and  devices  known  and  used  in  foreign  countries,  but 
not  patented  tiiere  nor  described  in  a  printed  publication,  sucli  inventions  or 
devices  are  patentable  in  the  United  States  by  a  person  without  notice  thereof.* 
If,  however,  he  has  notice  thereof  he  cannot  obtain  a  patent  even  though  the 
invention  or  discovery  had  not  been  patented  or  described  in  any  printed  publica- 
tion abroad.^^  Prior  to  the  enactment  of  the  statute  under  consideration,  a  patent 
could  not  be  allowed  to  an  inventor  unless  he  showed  that  he  was  the  original 
inventor  in  relation  to  every  part  of  the  world. 

6.  Publication  or  Patent  Abroad.  By  the  express  provisions  of  such  statutes, 
however,  an  invention  or  discovery  cannot  be  patented  in  the  United  States, 
where  it  has  hitherto  been  patented  or  described  in  a  printed  publication  abroad.^ 

7.  Novelty  of  Means.  Patentable  novelty  may  reside  in  the  particular  means 
used  for  accomplishing  an  old  I'esult.^ 

8.  Novelty  of  Function  or  Result.^^  Novelty  may  also  reside  in  tlie  use  of  old 
means  in  a  new  way  or  in  a  new  relation  where  it  performs  new  functions  and 
produces  a  new  result.^^    It  is  not  negatived  by  the  existence  of  the  same  thing 


29  Fed.  Cas.  No.  17,535,  2  Cliff.  224,  2  Fish. 
Pat.  Cas.  440. 

20.  U.  S.  Rev.  St.  (1878)  §  4923  [U.  S. 
Comp.  St.  (1901)  p.  3396];  Hurlbut  v. 
Sehillinger,  130  U.  S.  456,  9  S.  Ct.  584,  32 
L.  ed.  1011;  O'Eeilly  v.  Morse,  15  How. 
(U.  S.)  62,  14  L.  ed.  601;  American  Sulphite 
Pulp  Co.  V.  Howland  Falls  Pulp  Co.,  70 
Fed.  986  [reversed  on  other  grounds  in  80 
Fed.  395,  25  C.  C.  A.  500];  Doyle  v.  Spauld- 
ing,  19  Fed.  744;  Worswick  Mfg.  Co.  v. 
Steiger,  17  Fed.  250;  Comely  v.  Marckwald, 
17  Fed.  83,  21  Blatchf.  367 ;  Bartholomew  v. 
Sawyer,  2  Fed.  Cas.  No.  1,070,  4  Blatchf. 
347,  1  Fish„  Pat.  Cas.  516;  Coleman  v. 
Liesor,  6  Fed.  Cas.  No.  2,984;  Hays  v.  Sul- 
sor,  11  Fed.  Cas.  No.  6,271,  1  Bond  279,  1 
Fish.  Pat.  Cas.  532;  Judson  v.  Cope,  14 
Fed.  Cas.  No.  7,565,  1  Bond  327,  1  Fish.,  Pat. 
Cas.  615;  Roemer  v.  Logowitz,  20  Fed.  Cas. 
No.  11,996;  Swift  v.  Whisen,  23  Fed.  Cas. 
No.  13,700,  2  Bond  115,  3  Fish.  Pat.  Cas. 
343.  And  see  inpa.  III,  F,  2;  IV,  A,  9. 
Contra,  Brooks  v.  Bicknell,  4  Fed.  Cas.  No. 
1,944,  3  McLean  250,  2  Robb  Pat.  Cas.  118. 

In  Canada  prior  public  use  abroad  is  a  bar. 
Vannorman  ?;.  Leonard,  2  U.  C.  Q.  B.  72. 

21.  Forbush  v.  Cook,  9  Fed.  Cas.  No.  4,931, 
2  Fish.  Pat.  Cas.  008. 

22.  Dawson  v.  Follcn,  7  Fed.  Cas.  No.  3,670, 

1  Robb  Pat.  Cas.  9,  2  Wash.  311. 

23.  U.  S.  Rov.  St.  (1878)  §  4923  [U.  S. 
Comp.  Rt.  (1901)  p.  3390];  In  re  Scliaeffer, 

2  App.  Oas.  (D.  C.)  1. 

That  foreign  publication  must  clearly  dis- 
close invention  sec  Dcccco  Co.  v.  Ceorge  E. 
Gilc'hrist  (^o.,  125  Fed.  293,  60  C.  C.  A.  207; 
New  ProccHH  Kcrnicritation  Co.  t'.  Koch,  21 
Fed.  580;  Jones  v.  SowmII,  13  Fed.  Ciis.  No. 
7,495,  :!  f'liir.  503,  fl  FiHli.  Put.  0ns.  313,  3 
f)ir.  (ill/,.  O.'iO  \rvAn;rKv,il  on  other  grouiuls  in 
01  II.  S.  171,  23  L.  cil.  2751  ;  .IiuIhou  r.  Coiic, 
14  i'Vd.  Cmh.  No.  7,505,  1  Bond  327,  1  Fisli. 
I'lit.  Cmh.  015. 

DcscriplionH  in  foreiKn  publications  as  clear 
as  the  patent  will  anticipate. —  \V<)V(>n-VViio 
MiillrcHH  Co.  r.  V\liil  I  IcHfy,  ."tO  Cmh.  No. 

l8,(ir.H,  H  liiHK.  '23. 

24.  Cociinine  r.  HiidiMchc  Anilin,  etc.,  Ii'nb- 
rlk,  111  U.  H.  203,  4  S.  Ct.  455,  28  L.  cd.  433; 

fl".  B,  5  I 


American  Wood  Paper  Co.  v.  Fiber  Disinte- 
grating Co.,  23  Wall.  (U.  S.)  566,  23  L.  ed. 
31;  Anderson  f.  Collins,  122  Fed.  451,  58 
C.  C.  A.  669;  Deere  v.  Rock  Island  Plow  Co., 
84  Fed.  171,  28  C.  C.  A.  308;  Gottfried  t\ 
Bartholomae,  10  Fed.  Cas.  No.  5,632,  3  Ban. 
&  A.  308,  8  Bis3.  219,  13  Off.  Gaz.  1128; 
Wilton  V.  Railroad  Co.,  30  Fed.  Cas.  No. 
17,856.    And  see  supra,  II,  A,  5. 

Novelty  of  operation  may  be  invention. 
Cimiotti  Unhairing  Co.  v.  American  Unhair- 
ing  Mach.  Co.,  115  Fed.  498,  53  C.  C.  A. 
230. 

Reversal  of  operation  may  be  invention. 
Diamond  Stone  Sawing  Mach.  Co.  r.  Brown, 
130  Fed.  896  [affirmed  in  131  Fed.  910,  70 
C.  C.  A.  248];  Fames  v.  Cook,  8  Fed.  Cas. 
No.  4,239,  2  Fish.  Pat.  Cas.  140;  In  re 
Hebbard,  11  Fed.  Cas.  No.  6,314,  McArthur 
Pat.  Cas.  543;  Howe  v.  Abbott,  12  Fed.  Cas. 
No.  6,766,  2  Robb  Pat.  Cas.  99,  2  Story  190. 

For  cases  showing  want  of  novelty  see 
Computing  Scale  Co.  i'.  Automatic  Scale  Co., 
26  App.  Cas.  (D.  C.)  238  [affirmed  in  204 
U.  S.  609,  27  S.  St.  307,  51  L.  ed.  645] ;  In  re 
Weber,  26  App.  Cas.  (D.  C.)  29. 

25.  Application  to  new  use  as  involving 
invention  see  infra,  III,  E,  13. 

26.  Krementz  v.  S.  Cottle  Co.,  148  U.  S. 
556,  13  S.  Ct.  719,  37  L.  ed.  558;  Topliff  v. 
Topliff,  145  U.  S.  156,  12  S.  Ct.  825,  30  L. 
ed.  058;  Webster  Loom  Co.  r.  Higgins,  105 
U.  S.  580,  20  L.,  ed.  1177;  Irwin  v.  Hnssel- 
man,  97  Fed.  004,  38  C.  C.  A.  587  ;  Amoricau 
Automaton  Weit!;liing  Mnch  Co.  v.  Bhuivclt, 
50  Fed.  213;  Clark  Patent  Steam,  etc.,  Regu- 
lator Co.  V.  Copchuid,  5  Fed..  Cms,  No.  2,800, 
2  I'^ish.  Pat.  Cas.  221  ;  E(d  p.  Jncobs,  13  Fed. 
Cas.  No.  7,158;  Poillon  r.  Scluuiilt,  19  Fed. 
Can.  No.  11,211,  0  Blatchf..  299,  3  Fish.  Pat. 
C;m.  470,  37  Ilow.  Pr.  ( N.  \.)  77;  WiHon 
i\  ItMilroml  Co.,  30  VM.  Cas.  No.  17,850. 
And  .M("(>  infra.  Hi,  E,  13., 

Novelty  of  result  indicnlcs  invent  inn. 
Diiilge  p.  Porter,  98  Fed.  024;  Wood  P. 
I'nrkcr.  17  I'V'd.  050. 

.Substitution  of  equivalents. —  If  a,  i)ali'nl('o 
hIiowh  a  now  reHiilt  to  be  attnincd,  and  nifan.s 
which  lire  new  iinil  novel  fur  ntlnining  (lint 
result,  and  the  device  indiciiicd  i,M  operative, 
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used  for  another  purpose  where  the  new  use  is  one  which  would  not  occur  to  one 
using  the  original  tliing.^^ 

9.  Novelty  of  Form.  Changes  of  shape  or  form  to  produce  new  functions  and 
results  may  be  patentable ;  but  patentable  novelty  includes  more  than  mere 
changes  from  prior  inventions  since  the  changes  must  amount  to  invention;^* 
mere  novelty  of  form  is  insufficient.^" 

10.  Novelty  in  Combination.'^^  Novelty  may  reside  in  the  arrangement  or 
combination  of  old  elements  whereby  an  advantageous  result  is  accomplished.*' 


Lis  patent  is  good,  even  if  in  subsequently  ap- 
plying it  he  varies  the  means  employed  by 
substituting  equivalents.  Hillard  v.  Fisher 
Book  Typewriter  Co.,  151  Fed.  34  [affirmed 
in  159  Fed.  439]. 

Where  the  question  of  novelty  is  in  doubt, 
the  fact  that  a  new  combination  and  arrange- 
ment of  known  elements  produces  a  new  and 
useful  result,  displacing  other  devices  em- 
ployed for  a  like  purpose,  is  sufficient  to  turn 
the  scale  in  favor  of  invention.  In  re  Thom- 
son, 26  App.  Cas.  (D.  C.)  419. 

A  change  in  prior  devices,  in  order  to  be 
patentable,  must  be  made  by  transferring 
an  old  device  to  use  in  an  entirely  different 
and  unrelated  art.  In  re  Thurston,  26  App. 
Cas.  (D.  C.)  315. 

The  fact  that  a  new  device  or  construction 
may  have  displaced  others  by  reason  of  its 
manifest  superiority  is  material  only  when 
the  question  of  patentable  novelty  is  other- 
wise a  matter  of  doubt.  Millett  v.  Allen,  27 
App.  Cas.  (D.  G.)  70. 

27.  Clough  V.  Gilbert,  etc.,  Mfg.  Co.,  106 
U.  S.  166,  1  S.  Ct.  188,  27  L.  ed.  134. 

28.  Winans  v.  Denmead,  15  How.  (U.  S.) 
330,  14  L.  ed.  717;  Gaboon  v.  Ring,  4  Fed. 
Cas.  No.  2,292,  1  Cliff.  592,  1  Fish.  Pat.  Cas. 
397;  Davis  v.  Palmer,  7  Fed.  Gas.  No.  3,645, 
2  Brock.  298,  1  Robb  Pat.  Gas.  518;  Union 
Paper  Collar  Co.  v.  White,  24  Fed.  Cas.  No. 
14,306,  2  Ban.  &  A.  60. 

29.  Lettelier  v.  Mann,  91  Fed.  909.  And 
see  infra,  III,  E,  1. 

30.  O'Reilly  v.  Morse,  15  How.  (U.  S.) 
62,  14  L.  ed.  601;  Dodge  Mfg.  Co.  v.  Ohio 
Valley  Pulley  Works,  101  F.ed.  584;  Lovell 
V.  Johnson,  82  Fed.  206;  Swift  v.  Whisen,  23 
Fed.  Gas.  No.  13,700,  2  Bond  115,  3  Fish.  Pat. 
Cas.  343;  Wilson  Packing  Co.  v.  Glapp,  30 
Fed.  Gas.  No.  17,851,  4  Ban.  &  A.  355,  8 
Biss.  545,  8  Reporter  262  iaffirmed  in  105 
U.  S.  566,  26  L.  ed.  1172].  And  see  infra, 
III,  E,  9. 

Changes  of  size,  form,  or  proportion  not 
patentable.  Syracuse  Chilled  Plow  Go.  v. 
Robinson,  35  Fed.  502  iaffirmed  in  145  U.  S. 
655,  12  S.  Ct.  988,  36  L.  ed.  856]  ;  West  v. 
Rae,  33  Fad.  45 ;  Ex  p.  Chatfield,  5  Fed.  Gas. 
No.  2,631o;  Evans  v.  Eaton,  8  Fed.  Gas.  No. 
4,559,  Pet.  C.  C.  322,  1  Robb  Pat.  Gas.  68; 
Evans  r.  Robinson,  8  Fed.  Cas.  No.  4,571, 
Brunn.  Col.  Gas.  400. 

Changing  the  form  of  a  die  is  not  inven- 
tion. Butler  V.  Steckel,  137  U.  S.  21,  11 
S.  Ct.  25,  34  L.  ed.  582  [affirming  27  Fed. 
219]  ;  Smith  v.  American  Bridge  Co.,  22  Fed. 
Cas.  No.  13,002,  3  Ban.  &  A.  565,  8  Biss. 
312. 


Making  grate  to  fit  fire  pot  is  not  patent- 
able. Howard  v.  Detroit  Stove  Works,  150 
U.  S.  164,  14  S.  Ct.  68,  37  L.  ed.  1039. 

31.  Combination  of  parts  of  prior  invention 
as  showing  prior  knowledge  or  use  see  infra, 
III,  G,  4,  i. 

Combination  or  aggregation  as  involving  in- 
vention see  infra,  111,  E,  20,  21. 

32.  Fenton  Metallic  Mfg.  Go.  v.  Office  Spe- 
cialty Mfg.  Co.,  12  App.  Gas.  (D.  G.)  201 
[reversed  on  other  grounds  in  174  U.  S. 
492,  19  S.  Ct.  641,  43  L.  ed.  1058]  ;  A.  R. 
Milner  Seating  Go.  v.  Yesbera,  133  Fed. 
916,  67  C.  C.  A.  210;  Eck  v.  Kutz,  132  Fed. 
758;  Thomson-Houston  Electric  Co.  v.  Ohio 
Brass  Co.,  129  Fed.  378;  Stilwell-Bieree,  etc., 
Co.  V.  Eufaula  Cotton  Oil  Co.,  117  Fed.  410, 
54  C.  G.  A.  584 ;  Ide  f.  Trorlicht,  etc..  Carpet 
Co.,  115  Fed.  137,  53  C.  C.  A.  341;  National 
Hollow  Brake-Beam  Go.  v.  Interchangeable 
Brake-Beam  Co.,  100  Fed.  693,  45  C.  C.  A. 
544;  Schroeder  v.  Brammer,  98  Fed.  880; 
Michigan  Stove  Co.  v.  Fuller-Warren  Co.,  81 
Fed.  376;  U.  S.  Printing  Go.  v.  American 
Playing-Card  Co.,  70  Fed.  50;  Welling  v. 
Crane,  14  Fed.  571;  Densmore  v.  Schofleld,  7 
Fed.  Cas.  No.  3,809,  4  Fish.  Pat.  Cas.  148; 
Gottfried  v.  Phillip  Best  Brewing  Co.,  10 
Fed.  Gas.  No.  5,633,  5  Ban.  &  A.  4,  17  Off. 
Gaz.  675;  Gray  v.  James,  10  Fed.  Gas.  No. 
5,718,  Pet.  G.  G.  476,  1  Robb  Pat.  Cas.  140; 
Sloat  V.  Spring,  22  Fed.  Gas.  No.  12,D48a. 
And  see  infra.  III,  E,  20,  a. 

New  result  necessary. —  Unless  the  combi- 
nation of  well-knowTi  elements  accomplishes 
some  new  result,  the  mere  multiplicity  of 
elements  does  not  make  it  patentable.  So 
long  as  each  element  performs  some  old  and 
well-known  function,  the  result  is  not  a  pat- 
entable invention,  but  an  aggregation  of  ele- 
ments. In  re  Hill,  26  App.  Cas.  (D.  C.) 
318. 

Substitution  of  element  performing  similar 
result. —  The  substitution  for  an  old  element, 
in  a  combination,  of  an  element  performing 
a  similar  function,  but  constructed  in  a  dif- 
ferent way,  does  not  render  the  combination 
itself  patentable  where  there  is  no  resultant 
change  in  the  operation.  In  such  a  case, 
although  the  substituted  element  may  be  su- 
perior, the  invention  lies  in  the  element,  and 
not  in  the  combination.  In  re  Hawley,  26 
App.  Gas.   (D.  C.)  324. 

Determination  as  to  novelty. —  Where  the 
elements  of  a  combination  sought  to  be  pat- 
ented are  well  known,  and,  if  not  known  in 
the  combination  described,  are  known  in 
analogous  combinations,  the  court  is  at  lib- 
erty to  determine  whether  there  is  any  inven- 
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C.  Anticipation'^^ — l.  In  General  — a.  Introductory  Statement,  A  pat- 
entee's claim  to  au  invention  is  anticipated  wlien  it  appears  that  another  made  the 
invention  before  the  date  wlien  tiie  patentee  made  it.''*  Such  anticipation  may 
consist  of  prior  patents  or  publications.^  To  authoiize  the  allowance  of  a  patent 
there  must  be  a  substantial  difference  in  princij^le  from  prior  inventions."^  If  the 
prior  invention  relied  on  to  defeat  a  subsequent  patent  existed  and  was  used,  it  is 
of  no  consequence  whether  it  was  patented  or  not,^''  and  abandonment  of  prior 
invention  does  not  prevent  anticipation.^^  Nevertheless  mere  surmises  of  earlier 
students  of  the  same  subject  do  not  anticipated^ 

b.  Full  Disclosure  Necessary.  Nothing  is  an  anticipation  which  is  not  a  full 
and  complete  disclosure  of  the  invention  to  the  public  such  as  will  enable  those 
skilled  in  the  art  to  make  and  use  it.^  A  disclosure  which  is  insufficient  to  support 
a  patent  cannot  be  relied  upon  as  an  anticipation.*^  To  amount  to  anticipation, 
however,  it  is  not  necessary  that  the  ordinary  laborer  or  mechanic  could  under- 
stand the  disclosure.*^ 

e.  Identity.*^  To  amount  to  anticipation  there  must  be  identity  in  substance 
and  not  merely  identity  in  form.**    The  two  things  must  accomplish  the  same 


tion  in  using  them  in  the  exact  combination 
claimed.  In  re  Hill,  26  App.  Cas.  (D.  C.) 
318. 

Claim  to  combination  is  an  admission  that 
elements  are  old.  Overweight  Counterbalance 
Elevator  Co.  v.  Improved  Order  of  Red  Men's 
Hall  Assoc.,  94  Fed.  155,  36  C.  C.  A.  125. 

Novelty  of  design,  how  determined. —  The 
novelty  of  a  design  is  to  be  determined  by  the 
comparative  appearance  of  the  designs  to  the 
eyes  of  average  observers,  and  not  to  the  eyes 
of  experts.  In  re  Scliraubstadter,  26  App. 
Cas.  (D.  C.)  331. 

33.  Original  inventors  and  priority  between 
inventors  see  infra,  IV,  A. 

34.  Chittenden  v.  Mallory,  41  Fed.  215. 
Anticipation  must  be  by  another  and  not 

by  patentee.    Eck  v.  Kutz,  132  Fed.  758. 

A  process  patent  can  only  be  anticipated  by 
a  similar  process. —  It  is  not  anticipated  by 
mechanism  which  might,  with  slight  altera- 
tions, have  been  adapted  to  carry  out  that 
process,  unless  at  least  such  use  of  it  would 
have  occurred  to  one  whose  duty  it  was  to 
make  practiwil  use  of  the  mechanism  de- 
scribed. Carnegie  Steel  Co.  x\  Cambria  Iron 
Co.,  185  U.  S.  403,  22  S.  Ct.  098,  48  L.  ed. 
968  [reversing  96  Fed.  850  (reversing  89  Fed. 
721)]. 

Several  patents. —  May  be  anticipation  by 
several  patents  each  .•'howing  parts.  Voiglit- 
man  r.  Weis,  etc..  Cornice  Co.,  133  Fed.  298. 

35.  Byerly  v.  Cleveland  LiiiHced  Oil  Works, 
31  Fcd.*73. 

Publication  without  use  will  bar.  Brooks 
V.  Bickncll,  4  Fed.  CJas.  No.  1,944,  3  McLean 
250,  2  Robb  l>at.  Can.  118;  Brooks  v.  Jen- 
kins, 4  Fed.  Can.  No.  1,953,  1  Fish.  Pat.  Kep. 
4],  3  Mcl.caii  432;  Kx  p.  Necloy,  21  Fed.  Cas. 
N".  12.627;  Siiiilli  v.  Higgiiis',  22  Fed.  Cas. 
No.  13,058. 

36.  Siiiilli  r.  Pcarcf,  22  Fed.  Cas.  No. 
13,0K1),  2  Mel, can   176,  2  Kolih  I'nt.  CaH.  13. 

37.  (!<)lt  /'.  MaHHiudiUHcdtH  ArniH  Co.,  ((  Fed. 
CnH.  No.  3,030,  1  KIhIi.  I'nt.  Can.  lOH;  Hicli  v. 
Li[.iiincott,  20  Kcd.  Cu«.  No.  11,758,  2  VM\. 
I'tit.  CiiH.  I  ;  Wliipph-  V.  Maldwiii  Mfg.  (Jo., 
2I»  Ki-il.  CiiH.  No.  17,514,  4  FiHh.  Put.  Cuh.  2I». 
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38.  Merrimae  Mattress .  Mfg.  Co.  v.  Feld- 
man,  133  Fed.  64. 

39.  American  Graphophone  Co.  v.  Leeds,  87 
Fed.  873. 

40.  Crown  Cork,  etc.,  Co.  v.  Ideal  Stopper 
Co.,  123  Fed.  666  {affirmed  in  131  Fed.  244, 
65  C.  C.  A.  436];  U.  S.  Peg- Wood,  etc., 
Co.  V.  B.  F.  Sturtevant  Co.,  122  Fed.  470 
[affirmed  in  125  Fed.  378,  60  C.  C.  A.  244]; 
McNeely  r.  Williames,  96  Fed.  978,  37  C.  C.  A. 
641 ;  Acme  Flexible  Clasp  Co.  v.  Gary  Mfg. 
Co.,  96  Fed.  344,  99  Fed.  500;  Shannon  v. 
Bruner,  33  Fed.  289  [affirmed  in  149  U.  S. 
767,  13  S.  Ct.  1043,  37  L.  ed.  930]  ;  Nathan  v. 
New  York  EL  R.  Co.,  2  Fed.  225;  Atlantic 
Giant  Powder  Co.  v.  Parker,  2  Fed.  Cas. 
No.  625,  4  Ban.  &  A.  292,  16  Blatchf.  281, 
16  Off.  Gaz.  495;  Cahill  v.  Brown,  4  Fed. 
Cas.  No.  2,291,  3  Ban.  &  A.  580,  15  Off.  Gaz. 
697;  Jenkins  v.  Walker,  13  Fed.  Cas.  No. 
7,275,  5  Fish.  Pat.  Cas.  347,  Holmes  120,  1 
Off.  Gaz.  359 ;  Neilson  v.  Betts,  L.  R.  5  H.  L. 
1,  40  L.  J.  Ch.  317.  19  Wklv.  Rep.  1121;  Hill 
V.  Evans,  4  De  G.  F.  &  J.  '288,  8  Jur.  N.  S. 
525,  31  L.  J.  Ch.  457,  6  L.  T.  Rep.  N.  S.  90, 
65  Eng.  Ch.  223,.  45  Eng.  Reprint  1195;  Betts 
V.  Mcnzics,  10  H.  L.  Cas.  117,  9  Jur.  N.  S. 
29,  31  L.  J.  Q.  B.  233,  7  L.  T.  Rep.  N.  S. 
110,  11  Wkly.  Rep.  1,  11  Eng.  Reprint  970j 
Otto  V.  Linford,  40  L.  T.  Rep.  N.  S.  35 ;  Betts 
V.  Do  Vitro,  11  L.  T.  Rop.  N.  S.  445;  General 
Engineering  Co.  v.  Dominion  Cotton  Mills 
Co.,  6  Can.  Exeh.  309. 

41.  Badische  Anilin,  etc.,  Fabrik  r.  Kalle, 
94  Fed.  103. 

42.  Anglo-American  Brush  Electric  Light 
Corj).  r.  King,  11892]  A.  C.  367;  Pickard  f. 
Pre.scott,  11892]  A.  C.  203;  Betts  v.  Ncilaon, 
L.  R.  3  Ch.  429,  37  L.  J.  Ch.  321,  18  L.  T. 
Rep.  N.  S.  I(i5,  16  Wkly.  Ro]).  524. 

43.  Conclusiveness  and  effect  of  decision  of 
patent  oilice  as  to  identity  of  invention  in 
reissue  proceedings  m-o  ))i/'m.  VITI,  (!. 

Identity  of  invention  as  showing  right  of 
patentee  to  reissue  s('(>  iiifni,  VI 11,  V. 

44.  MMttev  of  Merrill,  1  McArtluir  (1).  (^1 
301;  Kvyor  r.  Mnliial  L.  his.  Co.,  30  KimI. 
787;   Cnindal   i:   WaltorH,  9   Fed.  059,  ilO 
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purpose  by  substantially  the  same  means  operating  in  substantially  tlie  same  way.' 


Blatehf.  97;  Adams  v.  Edwards,  1  Fed.  Cas. 
No.  53,  1  Fish.  Pat.  Cas.  1. 

Similarity  of  appearance  is  not  proof  of 
identity.  Carr  v.  Rice,  5  Fed.  Cas.  No.  2,440, 
1  Fish.  Pat.  Cas.  198. 

Identity  of  form  is  not  necessary.  In  re 
Bedford,  14  App.  Cas.  (D.  C.)  376. 

Identity  is  not  a  matter  of  words  of  de- 
scription but  of  things.  Poupard  v.  Fardell, 
18  VVkly.  Rep.  127. 

45.  Decisions  in  which  facts  were  held  to 
show  identity. —  In  re  Hodges,  28  App.  Cas. 
(D.  C.)  525;  In  re  McNeil,  28  App.  Cas. 
(D.  C.)  461 ;  In  re  Hoey,  28  App.  Cas.  (D.  C.) 
416;  In  re  Welch,  28  App.  Cas.  (D.  C.)  362; 
Johnston  v.  Woodbury,  109  Fed.  567,  48 
C.  C.  A.  550;  Root  v.  Third- Ave.  R.  Co.,  43 
Fed.  73;  Berryman  v.  Ainsworth  Boiler,  etc., 
Covering  Co.,  40  Fed.  879;  Norton  v.  Cary, 
39  Fed.  544;  Wight  Fire-Proofing  Co.  v. 
Chicago  Fire-Proof  Co.,  35  Fed.  582;  Sox 
V.  Taylor  Iron  Works,  30  Fed.  835  [affirmed 
in  149  U.  S.  785,  13  S.  Ct.  1051,  37  L.  ed. 
964] ;  Dodds  v.  Stoddard,  17  Fed.  645;  Matte- 
son  V.  Caine,  17  Fed.  525,  8  Sawy.  498;  Cran- 
dall  r.  Richardson,  S  Fed.  808;  Blackman  v. 
Kibbler,  3  Fed.  Cas.  No.  1,471,  4  Ban.  &  A. 
641,  17  Blatehf.  333,  17  Off.  Gaz.  107;  Gould 
V.  Ballard,  10  Fed.  Cas.  No.  5,635,  3  Ban.  &  A. 
324,  13  Off.  Gaz.  1081;  Richardson  v.  Lock- 
wood,  20  Fed.  Cas.  No.  11,787,  6  Fish.  Pat. 
Cas.  454,  4  Off.  Gaz.  398. 

Decisions  in  which  the  facts  were  held  to 
show  lack  of  identity. —  In  re  Weiss,  21  App. 
Cas.  (D.  C.)  214;  In  re  Marsden,  14  App. 
Cas.  (D.  C.)  223;  In  re  Green,  20  D.  C.  237; 
Thayer  v.  Wold,  142  Fed.  776  [affirmed  in 
148  Fed.  227,  78  C.  C.  A.  350];  Greene  v. 
United  Shoe  Mach.  Co.,  132  Fed.  973,  66 
C.  C.  A.  43;  Diamond  State  Iron  Co.  v. 
Goldie,  84  Fed.  972,  28  C.  C.  A.  589 ;  Chase 
V.  Fillebrown,  58  Fed.  374;  Jonathan  Mills 
Mfg.  Co.  V.  Whitehouse,  56  Fed.  589;  Edison 
Electric  Light  Co.  v.  Westinghouse,  55  Fed. 
490  [reversed  on  other  grounds  in  63  Fed. 
588,  11  C.  C.  A.  342]  ;  Winchester  Repeating 
Arm  Co.  v.  American  Buckle,  etc.,  Co.,  54 
Fed.  703;  Sawyer  Spindle  Co.  v.  W.  G.  & 
A.  R.  Morrison  Co.,  54  Fed.  693;  Ricker  v. 
Crocker- Wheeler  Motor  Co.,  54  Fed.  519; 
Roberts  r.  H.  P.  Nail  Co.,  53  Fed.  916;  Tibbe, 
etc.,  Mfg.  Co.  r.  Heineken,  43  Fed.  75 ;  Brush 
Electric  Co.  v.  Julian  Electric  Co.,  41  Fed. 
679;  Norton  v.  Cary,  39  Fed.  544;  O'Brien 
Bros.  Mfg.  Co.  V.  Peoria  Plow  Co.,  34  Fed. 
786 ;  Enterprise  Mfg.  Co.  v.  Sargent,  34  Fed. 
134;  Hammerschlag  Mfg.  Co.  v.  Bancroft,  32 
Fed.  585;  Starling  v.  St.  Paul  Plow  Works, 
32  Fed.  290;  Cincinnati  Ice-Mach.  Co.  v. 
Foss-Schneider  Brewing  Co.,  31  Fed.  469; 
Adams,  etc.,  Mfg.  Co.  v.  Rathbone,  26  Fed. 
262;  Hicks  V.  Otto,  19  Fed.  749;  Bruce  v. 
Marder,  10  Fed.  750,  20  Blatehf.  355;  Robin- 
son V.  Sutter,  8  Fed.  828,  10  Biss.  100  [re- 
versed on  other  grounds  in  119  U.  S.  530, 
7  S.  Ct.  376,  30  L.  ed.  492] ;  Watkins  v.  Cin- 
cinnati, 8  Fed.  325;  Hobbs  v.  King,  8  Fed. 
91;  Zinn  v.  Weiss,  7  Fed.  914;  Pennington  v. 
[53] 


King,  7  Fed.  462;  Ex  p.  Barstow,  2  Fed.  Cas. 
No.  1,063;  Blake  v.  Rawson,  3  Fed.  Cas.  No. 

I,  499,  6  Fish.  Pat.  Cas.  74,  Holmes  200,  3 
Off.  Gaz.  122;  Bullock  Printing  Press  Co.  v. 
Jones,  4  Fed.  Cas.  No.  2,132,  3  Ban.  &  A. 
195,  13  Off.  Gaz.  124;  Cooke  v.  New  York 
Cent.,  etc.,  R.  Co.,  6  Fed.  Cas.  No.  3,176,  4 
Ban.  &  A.  398,  16  Off.  Gaz.  856;  Decker  v. 
Grote,  7  Fed.  Cas.  No.  3,726,  10  Blatehf.  331, 
6  Fish.  Pat.  Cas.  143,  3  Off.  Gaz.  65 ;  Gibbs  t: 
Johnson,  10  Fed.  Cas.  No.  5,384;  Ex  p.  Hay- 
den,  11  Fed.  Cas.  No.  6,256;  In  re  Hebbard, 
11  Fed.  Cas.  No.  6,314,  1  McArthur  Pat.  Cas. 
543;  Ex  p.  Leach,  15  Fed.  Cas.  No.  8,155; 
Locomotive  Engine  Safety  Truck  Co.  v.  Erie 
R.  Co.,  15  Fed.  Cas.  No.  8,452,  10  Blatehf. 
292,  6  Fish.  Pat.  Cas.  187,  3  Off.  Gaz.  93; 
Masury  v.  Tiemann,  16  Fed.  Cas.  No.  9,271,  8 
Blatehf.  426,  4  Fish.  Pat.  Cas.  524;  Piatt  v. 
LT.  S.  Patent  Button,  etc.,  Mfg.  Co.,  19  Fed. 
Cas.  No.  11,222,  9  Blatehf.  342,  5  Fish.  Pat. 
Cas.  265,  1  Off.  Gaz.  524;  Reeves  v.  Key- 
stone Bridge  Co.,  20  Fed.  Cas.  No.  11,660,  5 
Fish.  Pat.  Cas.  456,  1  Off.  Gaz.  466;  Schil- 
linger  v.  Gunther,  21  Fed.  Cas.  No.  12,458, 
17  Blatehf.  66,  14  Off.  Gaz.  713;  In  re  Smith, 
22  Fed.  Cas.  No.  12,982,  1  McArthur  Pat. 
Cas.  255;  Tilghman  v.  Morse,  23  Fed.  Cas. 
No.  14,044,  9  Blatehf.  421,  5  Fish.  Pat.  Cas. 
323,  1  Off.  Gaz.  574;  Yale,  etc.,  Mfg.  Co.  v. 
North,  30  Fed.  Cas.  No.  18,123,  5  Blatehf. 
455,  3  Fish.  Pat.  Cas.  279. 

Lack  of  identity  in  woven  fabrics  see  Hoyle 
V.  Kerr,  58  Fed.  395,  7  C.  C.  A.  269. 

Lack  of  identity  in  materials  see  Tibbe, 
etc.,  Mfg.  Co.  V.  Lamparter,  51  Fed.  763; 
Shuter  v..  Davis,  16  Fed.  564;  Simons  v. 
Blackinton,  22  Fed.  Cas.  No.  12,866,  3  Ban. 
&  A.  481. 

Lack  of  identity  in  process  see  Simonds 
Rolling  Mach.  Co.  v.  Hathorn  Mfg.  Co.,  93 
Fed.  958,  36  C.  C.  A.  24. 

Substantial  identity  of  materials  see  Giles 
V.  Heysinger,  150  U.  S.  627,  14  S.  Ct.  211, 

37  L.  ed.  1204. 

Difference  in  operation  see  Keystone  Mfg. 
Co.  V.  Adams,  151  U.  S.  139,  14  S.  Ct.  295, 

38  L.  ed.  103;  Hubbell  v.  U.  S.,  20  Ct.  CI. 
354;  Adams  v.  Joliet  Mfg.  Co.,  1  Fed.  Cas. 
No.  56,  3  Ban.  &  A.  1,  12  Off.  Gaz.  93;  Barnes 
V.  Straus,  2  Fed.  Cas.  No.  1,022,  9  Blatehf. 
553,  5  Fish.  Pat.  Cas.  531,  2  Off.  Gaz.  62; 
Miller  v.  Androscoggin  Pulp  Co.,  17  Fed.  Cas. 
No.  9,559,  5  Fish.  Pat.  Cas.  340,  Holmes  142,  1 
Off.  Gaz.  409;  Potter  v.  Muller,  19  Fed.  Cas  No. 

II,  334,  2  Fish.  Pat.  Cas.  465;  Pike  v.  Provi- 
dence, etc.,  R.  Co.,  20  Fed.  Cas.  No.  11,163, 
1  Ban.  &  A.  560,  Holmes  445,  6  Off.  Gaz.  575; 
Putnam  v.  Hickey,  20  Fed.  Cas.  No.  11,480, 
3  Biss.  157,  5  Fish.  Pat.  Cas.  334,  2  Off.  Gaz. 
225;  Sanford  v.  Messer,  21  Fed.  Cas.  No. 
12,314,  5  Fish.  Pat.  Cas.  411,  Holmes  149,  2 
Off.  Gaz.  470;  Watson  V.  Cunningham,  29 
Fed.  Cas.  No.  17,280,  4  Fish.  Pat.  Cas.  528. 

Difference  in  result  see  Bobbins  v.  Colum- 
bus Watch  Co.,  50  Fed.  545;  Stuart  v.  Thor- 
man,  37  Fed.  90;  Putnam  v.  Weatherbee,  20 
Fed.  Cas.  No.  11,485,  2  Ban.  &  A.  78,  8  Off, 
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Resemblance  without  identity  is  insufficient/®  But  identity  need  extend  no  fur- 
ther than  to  matter  claimed.''^  And  mere  superiority  of  the  invention  for  which 
a  patent  is  sought  does  not  prevent  anticipation.**  Wliat  would  infringe  the  claims 
of  a  patent  will  anticipate  it  if  prior  in  date.''^ 

d.  General  Knowledge  of  Public  Unnecessary.  It  is  not  necessary  that  the 
anticipating  invention  be  known  generally  or  that  it  is  a  matter  of  common 
knowledge,^"  but  it  is  sufficient  that  some  members  of  the  public  in  this  country 
knew  of  the  invention.^^    Knowledge  by  a  single  member  of  the  public  is  sufficient.'^ 


Gaz.  320;  Putnam  v.  Yerrington,  20  Fed. 
Cas.  No.  11,486,  2  Ban.  &  A.  237,  9  Off.  Gaz. 
689;  Eiee  v.  Heald,  20  Fed.  Cas.  No.  11,752 
[reversed  on  other  grounds  in  104  U.  S. 
737,  26  L.  ed.  910];  Willimantic  Linen  Co. 
V.  Clark  Thread  Co.,  30  Fed.  Cas.  No.  17,763, 

4  Ban.  &  A.  133. 

Lack  of  identity  in  the  structure  of  books 
see  Hawes  v.  Cook,  11  Fed.  Cas.  No.  6,236, 

5  Off.  Gaz.  493;  Hawes  v.  Gage,  11  Fed.  Cas. 
No.  6,237,  5  Off.  Gaz.  494;  Hawes  v.  Wash- 
burne,  11  Fed.  Cas.  No.  6,242,  5  Off.  Gaz. 
491. 

Designs. —  Identity  of  designs  is  identity  of 
appearance  so  that  one  would  be  mistaken  for 
the  other.  Gorham'  Mfg.  Co.  v.  White,  14 
Wall.  (U.  S.)  511,  20  L.  ed.  731;  Sagen- 
dorph  V.  Hughes,  95  Fed.  478;  Frank  v. 
Hess,  84  Fed.  170;  Braddock  Glass  Co.  v. 
Macbeth,  64  Fed.  118,  12  C.  C.  A.  70;  Britton 
V.  White  Mfg.  Co.,  61  Fed.  93.  Ability  to 
distinguish  one  design  from  another  will  not 
avoid  anticipation.  In  re  Freeman,  23  App. 
Cas.  (D.  C.)  226. 

Changes  and  additions. — An  old  device  will 
not  be  considered  sufficient  to  defeat  a  pat- 
ent, when  its  construction  is  such  that  radi- 
cal changes  and  additions  would  be  required 
before  it  could  be  made  to  perform  the  work 
of  the  patented  device  satisfactorily.  West- 
ern Electric  Co.  v.  Home  Tel.  Co.,  85  Fed. 
649 ;  Consolidated  Bunging  Apparatus  Co. 
V.  Woerle,  29  Fed.  449;  Livingston  v.  Jones, 
15  Fed.  Cas.  No.  8,413,  1  Fish.  Pat.  Cas.  521. 
There  is  no  anticipation  where  modification 
is  necessary  to  produce  the  desired  result. 
Fenton  Metallic  Mfg.  Co.  v.  OlTice  Specialty 
Mfg.  Co.,  12  App.  Cas.  (D.  C.)  201;  Ryan  v. 
Newark  Spring  Mattress  Co.,  90  Fed.  100. 

Identity  of  structure  is  not  necessary  but 
the  saiiu;  result  should  bo  produced  by  sub- 
stantially the  same  means  and  O])oration.  In 
re  Marsfnifz,  13  App.  Cas.  (D.  C.)  228. 

Reversal  of  operation  will  not  avoid  antici- 
pation. Hryaiit,  J']!c('tric  Co.  v.  Electric  Pro- 
tection Co.,  no  Fed.  215. 

Mere  suggestions  as  to  Avliat  may  be  done 
but  not  liow  to  do  it  will  not  anticipate. 
Consolidatcil  Itrako-Slioe  Co.  i;.  Detroit  Steel, 
etc.,  Co.,  5!)  Fed.  002. 

Devices  may  be  the  same,  iiltliougli  not  de- 
sigrKMl  for  Haiiie  use.  (Jodman  r.  Amia,  70 
l''<'<l.  710  \<i/flrmrd  in  74  Fiul.  034,  20  C.  C.  A. 
5(;(!1;  Wright,  (-I.e.,  Wiro-Clotli  Co.  v.  Clin- 
ton, (17  Keil.  790,  14  C.  (.'.  A.  (M(t. 

Inc/iicient  substitutes. —  A  jintrmt  for  ii 
HiicecKHfiil  )Maeliiii(^  is  not  void  for  niiticipa- 
lioii,  bceiiiiHe  a  juior  miieliiiie  intended  for  a 
diU'eicnt    [iur|)OHe    may    ])(iHHil)ly    be  ea|iabl() 
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of  use  as  an  inefficient  substitute  for  the 
later  machine.  United  Shirt,  etc.,  Co.  v. 
Beattie,  149  Fed.  736,  79  C.  C.  A.  442  [af- 
firming 138  Fed.  136]. 

46.  Wilson  v.  Coon,  6  Fed.  611,  18  Blatchf. 
532;  Parker  v.  Stiles,  18  Fed.  Cas.  No.  10,749, 
1  Fish.  Pat.  Rep.  319,  5  McLean  44. 

47.  Patent  covers  only  what  is  claimed. 
McClain  v.  Ortmayer,  141  U.  S.  419,  12 
S.  Ct.  76,  35  L.  ed.  800;  Roemer  v.  New- 
mann,  132  U.  S.  103,  10  S:  Ct.  12,  33  L.  ed, 
277;  Burns  v.  Meyer,  100  U.  S.  671,  25  L.  ed. 
738;  Merrell  v.  Yeomans,  C.  D.  1877,  279; 
Keystone  v.  Phoenix,  C.  D.  1877,  384;  Sutter 
V.  Robinson,  C.  D.  1885,  155;  Lehigh  Valley 
V.  Mellon,  C.  D.  1881,  485. 

48.  Daniels  v.  Restein,  131  Fed.  469  [af- 
firmed in  146  Fed.  74,  76  C.  C.  A.  536]; 
Waterman  v.  Thomson,  29  Fed.  Cas.  No. 
17,260,  2  Fish.  Pat.  Cas.  461. 

49.  Miller  v.  Eagle  Mfg.  Co.,  151  U.  S. 
186,  14  S,  Ct.  310,  38  L.  ed.  121;  Knapp  v. 
Morss,  150  U.  S.  221,  14  S.  Ct.  81,  37  L.  ed. 
1059;  Grant  V.  Walter,  148  U.  S.  547,  13 
S.  Ct.  699,  37  L.  ed.  552;  Peters  v.  Active 
Mfg.  Co.,  129  U.  S.  530,  9  S.  Ct.  389,  32 
L.  ed.  738 ;  Electric  Smelting,  etc.,  Co.  v. 
Pittsburg  Reduction  Co.,  125  Fed.  926,  60- 
C.  C.  A.  636 ;  Fames  v.  Worcester  Polytechnic 
Inst.,  123  Fed.  67,  60  C.  C.  A.  37;  National 
Hollow  Brake  Beam  Co.  v.  Interchangeable 
Brake  Beam  Co.,  99  Fed.  758;  Electric  Ac- 
cumulator Co.  V.  Julien  Electric  Co.,  38  Fed. 
117;  Peters  v.  Active  Mfg.  Co.,  21  Fed.  319. 

What  would  not  infringe  cannot  anticipate. 
Stainthorp  v.  ElkintoH,  22  Fed.  Cas.  No. 
13,278,  1  Fish.  Pat.  Cas.  349. 

Omission  which  would  be  supplied  by  me- 
chanic does  not  prevent  anticipation.  Wood- 
man )-■.  Stimpson,  30  Fed.  Cas.  No.  17,979, 
3  Fish.  Pat.  Cas.  98. 

50.  Bedford  V.  Hunt,  3  Fed.  Cas.  No.  1,217, 
1  Mason  302,  1  Robb  Pat.  Cas.  148. 

Disuse  of  prior  device  docs  not  avoid  antici- 
pation. Packard  i\  Gilbert,  18  Fed.  Cas.  No. 
10,051. 

Use  concealed  from  public  view  will  antici- 
lia(e.  Spring  I'.  Packard,  22  Fed.  Cas.  No. 
13,200,  1  Ban.  &.  A.  531,  7  OIL  Gaz.  341. 

51.  Daniel  r.  Restein,  131  Fed.  409  [af- 
finiinl.  in  140  Kcd.  74,  70  C.  C.  A.  5301; 
KvaiiH  P.  llettiek,  8  Fed.  Cas.  No.  AM'.l,  1 
KobI)  Pat.  Cas.  100,  3  WaHli.  408  [a/firmcd 
in  7  Wheal.  453,  5  L.  ed.  490]. 

52.  Kgbert  r.  Lippmann,  104  TT.  R.  333,  20 
L.  ed.  755;  MeCliirg  r.  Kingsland,  1  How. 
(II.  S.)  202,  11   L.  ed.  102;   lloslon  Klastie 

Fabrics  Co.  v.  East  lliinipton  Rubber  Thread 
Co.,  3  Fed.  CixH.  No.  1,075,  2  Ban.  &  A.  208,, 
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e.  Patentee's  Knowledge  of  Anticipation  Unnecessary.  It  is  not  of  con- 
sequence that  the  patentee  made  the  invention  by  liis  own  efforts  and  thought 
and  in  ignorance  of  the  prior  invention  by  another,  since  the  fact  of  prior  inven- 
tion is  what  eontrols.^^ 

2.  Prior  Patents  —  a.  In  General.  A  patent  disclosing  the  invention  granted 
in  tiiis  country  or  abroad  before  the  claimant's  date  of  invention  is  a  bar  to  the 
grant  of  a  patent  to  him  for  that  invention.^  A  prior  patent  alleged  to  anticipate 
nnist  be  taken  in  the  meaning  disclosed  upon  its  face,  and  extrinsic  evidence  is 
not  admissible  to  reconstruct  it,  as  by  showing  that  a  word  having  a  sensible  mean- 
ing in  the  context  was  erroneously  used  for  another  word.^^  It  cannot  properly  have 
implied  into  it,  from  necessity,  more  than  it  fairly  shows,  to  make  it  represent  an 
operative  structure.  What  is  required  and  not  so  shown  is  left  for  later  inven- 
tors.^* An  impracticable  prior  device,  not  capable  of  performing  the  functions  of 
a  subsequent  patented  device  that  is  practicable  and  useful,  is  not  an  anticipa- 
tion." Furthermore  in  order  that  a  prior  patent  may  operate  to  defeat  a  subse- 
quent patent,  the  two  must  bo  for  the  same  invention.^ 

b.  Foreign  Patents.  A  foreign  patent  in  order  to  invalidate  an  American 
patent  must  antedate  the  invention  patented,^^  not  merely  the  application  for  letters 
patent,^  or  the  issuance  of  the  patent  by  the  United  States.®^  A  foreign  patent  exists 
as  a  patent  only  as  of  the  date  when  the  invention  was  published  or  made  accessi- 
ble  to  the  public.^^  An  invention  is  not  "  patented  "  in  England  within  the  mean- 
ing of  the  act  of  congress  until  the  enrolment  or  sealing  of  the  complete  specifica- 
tions.^   The  enrolled  specification  takes  effect  only  from  the  date  of  its  enrolment^ 


9  Off.  Gaz.  745;  Packard  v.  Gilbert,  18  Fed. 
Cas.  No.  10,651 ;  Eeed  v.  Cutter,  20  Fed.  Gas. 
No.  11,645,  2  Eobb  Pat.  Cas.  81,  1  Story 
590;  Rich  v.  Lippincott,  20  Fed.  Cas.  No. 
11,758,  2  Fish.  Pat.  Cas.  1;  Stephens  v.  Felt, 
22  Fed.  Cas.  No.  13,388,  2  Blatchf.  37,  Fish. 
Pat.  Rep.  144.   And  see  supra,  III,  B,  3. 

53.  See  infra,  III,  E,  4. 

Ignorance  of  patentee  no  defense.  Patter- 
son Gas  Light,  etc.,  Co.,  3  App.  Cas.  239, 
47  L.  J.  Ch.  402,  38  L.  T.  Rep.  N.  S.  303, 
26  Wkly.  Rep.  482;  In  re  Honiball,  9  Moore 
P.  C.  378,  14  Eng.  Reprint  340. 

54.  U.  S.  Rev.  St.  (1878)  §§  4886,  4923 
[U.  S.  Comp.  St.  (1901)  p.  3396];  Kelleher 
V.  Darling,  14  Fed.  Cas.  No.  7,653,  3  Ban. 
&  A.  438,  4  Cliff.  424,  14  Off.  Gaz.  673; 
Muntz  V.  Foster,  2  Web.  Pat.  Cas.  96. 

It  is  a  good  defense  to  an  action  for  in- 
fringement that  the  patented  device  was  an- 
ticipated by  a  prior  patent  to  the  same  pat- 
entee. Barnes  Automatic  Sprinkler  Co.  v. 
Walforth  Mfg.  Co.,  60  Fed.  605,  9  C.  C.  A. 
154. 

55.  Badische  Anil  in,  etc.,  Fabrik  v.  Kalle, 
94  Fed.  163. 

56.  Wirt  V.  Farrelly,  84  Fed.  891. 

57.  Bowers  v.  San  Francisco  Bridge  Co.,  91 
Fed.  381 ;  Harwood  i;.  Mill  River  Woolen  Mfg. 
Co.,  11  Fed.  Cas.  No.  6,187,  3  Fish.  Pat.  Cas. 
526;  Hitchcock  v.  Tremaine,  12  Fed.  Cas. 
No.  6,538,  8  Blatchf.  440,  4  Fish.  Pat.  Cas. 
508. 

Slight  modifications  to  perform  function  of 
later  patent. —  A  patent  is  not  anticipated  by 
prior  patents  for  devices  which  might  by 
slight  modifications  have  been  made  to  per- 
form the  functions  of  that  of  the  later  pat- 
ent, where  it  does  not  appear  that  the  pat- 
entees liad  in  mind  their  use  or  adaptation  to 


accomplish  such  result.  Gunn  v.  Bridgeport 
Brass  Co.,  148  Fed.  239  [reversed  in  152  Fed. 
434,  81  C.  C.  A.  576,  where  patent  was  de- 
clared void]. 

58.  See  infra,  V,  C,  8. 

59.  Elizabeth  v.  American  Nicholson  Pave- 
ment Co.,  97  U.  S.  126,  24  L.  ed.  1000;  Coch- 
rane V.  Deener,  94  U.  S.  780,  24  L.  ed.  139; 
Columbus  Chain  Co.  v.  Standard  Chain  Co., 
148  Fed.  622,  78  C.  C.  A.  394;  Howe  v. 
Morton,  12  Fed.  Cas.  No.  6,769,  1  Fish.  Pat. 
Cas.  586. 

The  words  "previously  patented  in  a  for- 
eign country  "  must  be  taken  to  mean  "  pat- 
ented according  to  the  laws  and  usages  of 
such  foreign  country."  Atlas  Glass  Co.  v. 
Simonds  Mfg.  Co.,  102  Fed.  643,  647,  42 
C.  C.  A.  554. 

60.  Howe  V.  Morton,  12  Fed.  Cas.  No.  6,769, 
1  Fish.  Pat.  Cas.  586;  White  v.  Allen,  29 
Fed.  Cas.  No.  17,535,  2  Cliff.  224,  2  Fish.  Pat. 
Cas.  440,  holding  that  where  a  foreign  pat- 
ent, granted  before  the  application  of  the 
American  patentee,  is  relied  upon  to  destroy 
the  novelty  of  the  American  patent,  the  pat- 
entee may  prove  that  his  invention  was  made 
prior  to  the  granting  of  the  foreign  patent. 

61.  Elizabeth  v.  American  Nicholson  Pave- 
ment Co.,  97  U.  S.  126,  24  L.  ed.  1000. 

In  other  words  an  invention  reduced  to 
practice  in  the  United  States  prior  to  the 
granting  of  an  English  patent  will  be  sus- 
tained as  against  such  patent.  National 
Spring  Co.  v.  Union  Car  Spring  Mfg.  Co.,  17 
Fed.  Cas.  No.  10,051,  1  Ban.  &  A.  240,  12 
Blatchf.  80,  6  Off.  Gaz.  224. 

62.  De  Florez  v.  Eaynolds,  17  Off.  Gaz. 
503. 

63.  Rousseau  v.  Brown,  21  App.  Cas. 
(D.  C.)  73;  Ireson  v.  Pierce,  39  Fed.  795; 
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and  not  from  the  date  of  the  filuig  of  the  provisional  specification."  The  instru- 
ment known  under  the  German  kw  as  "  Gebrauchsmustcr  "  is  not  one  tlie  filing 
of  which  cliarges  any  one  with  notice  of  its  contents  or  wliich  lias  tlie  effect  of  a 
foreign  patent  as  an  anticipation  of  a  subsequent  United  States  patent.®^ 

e.  Paper  Patents.  It  is  well  settled  that  mere  paper  patents  may  negative 
otherwise  patentable  novelty,  provided  they  sufficiently  disclose  the  principles  of 
the  alleged  invention,  or  provided  the  alleged  objections  can  be  obviated  by  mere 
mechanical  skill.''^  But  anticipatory  matter  which  has  never  gone  into  practical 
use  is  to  be  narrowly  construed.®^ 

d.  Secret  Patents.  The  expression  "  patented,"  as  used  in  a  statute,^  provid- 
ing that,  in  an  action  for  infringement,  defendant  may  prove  tliat  the  patentee's 
invention  had  been  patented  prior  to  his  supposed  invention,  means  only  invention 
laid  open  to  the  public  and  protected  to  the  inventors."^  There  are,  however,  in 
some  foreign  countries,  patents  which  may,  for  public  and  special  reasons,  be  kept 
secret.  Therefore  defendant  must  show  whether  the  alleged  anticipating  patent 
was  a  public  or  a  private  grant.™ 

e.  Sufflcieney  of  Description.  A  prior  patent  to  invalidate  a  subsequent  pat- 
ent must  describe  the  invention  in  such  full,  clear,  and  exact  terms  as  to  enable 
one  skilled  in  the  art  to  construct  and  use  it  without  the  necessity  of  making 
experiments."    The  sufficiency  of  the  description  in  the  prior  patent  must  be 


Electrical  Accumulator  Co.  v.  Julien  Elec- 
tric Co.,  38  Fed.  117;  Railway  Register  Mfg. 
Co.  f.  Broadway,  etc.,  R.  Co.,  26  Fed.  522 
[affirmed  in  149  U.  S.  783,  13  S.  Ct.  1051,  37 
L.  ed.  958];  Hows  r.  Morton,  12  Fed.  Cas. 
No.  6,769,  1  Fish.  Pat.  Cas.  586;  Williman- 
tic  Linen  Co.  v.  Clark  Thread  Co.,  30  Fed. 
Cas.  No.  17,763,  4  Ban.  &  A.  133;  American 
Bell  Tel.  Co.  v.  Cushraan,  65  Off.  Gaz.  135. 

64.  Howe  V.  Morton,  12  Fed.  Cas.  No.  6,769, 
1  Fish.  Pat.  Cas,  586. 

An  English  provisional  specification  is  not 
an  anticipation  until  it  has  been  printed,  the 
invention  described  in  it  not  being  patented 
until  the  completed  specification  is  filed. 
Smith  V.  Goodyear  Dental  Vulcanite  Co.,  93 
U.  S.  486,  23  L.  ed.  952 ;  Parsons  v.  Colgate, 
15  Fed.  600,  21  Blatchf.  171;  Coburn  v. 
Schroeder,  11  Fed.  425,  20  Blatchf.  392. 

G5.  Steinor  v.  Schwarz,  148  Fed.  868. 

66.  Pickering  V.  McCullough,  104  U.  S. 
310,  20  L.  ed.  749;  Universal  Winding  Co.  v. 
Willimantic  Linen  Co.,  80  OIL  Gaz.  1273; 
Miller  v.  Mcriden  Bronze  Co.,  79  Off.  Gaz.  1520. 

Where  more  than  mechanical  skill  is  re- 
quired a  pupcr  patent  will  not  anticipate. 
Thomson-Houston  Electric  Co.  v.  Winchester 
Ave.  R.  Co.,  71  Fed.  192.. 

67.  S'imonds  Rolling-Mach.  Co.  v.  Ilathorn 
Mfg.  Co.,  90  Fed.  201. 

Ilowevcr  a  patentee  cannot  bo  denied  in- 
vonlion  because  of  a  prior  patent  for  a  device 
whicli  never  came  into  use,  unless  the  idea 
upon  wliich  lii.s  patent  is  predicnted  is  so 
(•l(Mily  set  forll)  or  suggested  in  the  alleged 
anliciiuH  iiig  patent  tliat  a  nieclianic  witli 
Hucb  ]inU't\i,  befoni  him  ('0\ild  by  tli(!  (ixercise 
of  mere  iti('cbanic;il  skill  ho  modify  jjropor- 
tiotiH  or  cliiiiige  i>]\t;  iiiodo  of  oix^ralioii  as  to 
ov('r''ori'e  I  li<!  didicnli  ics  wliir'li  evcliidcd  tlie 
prior  device  from  r'oinini'rcial  nlility.  Ideil 
Slopjicr  Co,  V.  Crown  ('ork,  elc.,  Co.,  l.'tl 
K'd.  214,  (\ry  a.  C.  A.  430   [affirming  123 
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68.  U.  S.  Rev.  St.  (1878)  §  4920,  par.  3. 

69.  Schoerken  v.  Swift,  etc.,  Co.,  7  Fed. 
469,  19  Blatchf.  209;  Brooks  v.  Norcross,  4 
Fed,  Cas.  No.  1,957,  2  Fish.  Pat.  Cas. 
661. 

70.  Brooks  v.  Norcross,  4  Fed.  Cas.  No. 
1,957,  2  Fish.  Pat.  Cas.  661.  But,  as  against 
an  objection  that  it  did  not  appear  from  the 
copy  of  a  foreign  patent,  introduced  to  show 
prior  invention,  whei;her  it  was  an  open  or  a 
secret  one,  it  has  been  held  that,  since  only 
public  records  are  provable  by  copy  certified 
merely,  and  as  the  authorities  of  a  foreign 
government  would  not  have  a  patent  in  a 
condition  to  be  certified  if  it  was  secret,  the 
fact  that  it  is  certified  shows  it  to  be  public. 
Schoerken  v.  Swift,  etc.,  Co.,  7  Fed.  409,  19 
Blatchf.  209. 

71.  Matter  of  MeCloskey,  3  MacArthur 
(D.  C. )  14;  Pettibone  v.  Pennsylvania  Steel 
Co.,  133  Fed.  730  [reversed  on  other  grounds 
in  141  Fed.  95] ;  Springfield  Furnace  Co.  v. 
Miller  Down-Draft  Furnace  Co.,  96  Fed.  418; 
Carnegie  Steel  Co.  v.  Cambria  Iron  Co.,  89 
Fed.  721;  Hanifen  v.  E.  II.  Godschalk  Co., 
84  Fed.  049,  28  C.  C.  A.  507  [reversing  78 
Fed.  811];  Consolidated  Brake-Shoe  Co.  v. 
Detroit  Sleel,  etc.,  Co.,  59  Fed.  902;  U.  S. 
Bung  Mfg.  Co.  V.  Independent  Bung,  etc., 
Co.,  31  Fed.  70,  24  BlatchL  406;  Nathan  V. 
New  York  l^l.  R.  Co.,  2  Fed.  225;  Atlantic 
Giant-Powder  Co.  v.  Parker,  2  Fed.  Cas.  No. 
025,  4  Ban.  &  A.  292,  10  Blatchf.  281,  10 
OIL  Q:\7..  87;  GolT  r.  StalVord,  10  Fed.  Cas. 
No.  5,.504,  3  Ban.  &  A.  010.  14  Off.  Gaz.  74S; 
Jenkins  v.  Walker,  13  Fed.  Cas.  No.  7,275, 
5  Fish.  Pat.  V.sxa.  347,  Holmes  120,  1  Off. 
(!iiz.  359;  Woodman  r.  Slimpson,  30  Fed. 
CiiH.  No.  17,979,  3  Kisli.  I'at.  Cas.  98  [re- 
versed on  other  grounds  in  10  Wall.  117, 
19  L.  od.  8001;  l!<'tt.s  V.  Menzies,  10  H.  L. 
Cas.  117,  9  ,liir.  N.  S.  29,  31  L.  J.  Q.  B. 
233,  7  L.  T.  I{ep-  N,  8.  110,  11  Wkly.  Rep. 
1,  11  Eng.  Reprint  070. 
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tested  by  the  knowledge  of  persons  skilled  in  the  art  as  it  existed  at  the  date  of 
such  patent.'^ 

f.  Failure  to  Claim  Immaterial.  It  is  immaterial  whether  the  prior  patent 
includes  a  claim  to  the  subject-matter  so  long  as  it  discloses  it  with  such  clearness 
as  to  enable  one  skilled  in  the  art  to  make  and  use  it.'^  The  failure  of  the  patentee 
to  include  the  device  among  the  claims  of  his  own  invention  implies  either  that 
he  abandoned  it  to  the  public  or  that  he  regarded  it  as  well  known  J*  The  patent 
is  evidence  of  the  state  of  the  art  at  the  time  the  drawings  and  specifications  upon 
which  it  was  afterward  granted  were  made,  and  it  is  the  state  of  the  art  and  not 
the  patent  which  constitutes  anticipation.'''' 

3.  Prior  Publication  —  a.  In  General.  A  prior  publication  is  a  printed  book, 
newspaper,  or  document  of  public  character  disclosing  the  invention  intended  and 
actually  employed  for  the  purpose  of  conveying  information  to  the  public."  The 
invention  must  be  intended  for  the  public  and  actually  published." 

b.  Su(fleieney  of  Publication.  Publication  in  a  book  of  general  circulation  is 
sufficient.'^  But  mere  business  catalogues  or  circulars  intended  for  particular  per- 
sons engaged  in  the  trade  are  not  publications  within  the  meaning  of  the  law.''^ 
Otherwise,  however,  as  to  trade  magazines  found  in  libraries.™  A  published 
drawing  without  description  is  a  publication  of  the  invention  if  the  disclosure 
therein  is  sufficient  to  enable  one  skilled  in  the  art  to  make  and  use  it.^^  A  pro- 
visional specification  published  in  England  amounts  to  publication.^'^  A  book  con- 
taining the  minutes  of  a  company or  an  application  for  a  patent,^*  is  not  a  publi- 


Insufficient  descriptions. —  A  patent  so  ob- 
scure in  its  terminology  that  two  conflicting 
theories  as  to  its  meaning  may  be  deduced 
therefrom  and  supported  by  equally  plausible 
arguments  is  too  indefinite  to  operate  as  an 
anticipation.  Cimiotti  Unhairing  Co.  v.  Corn- 
stock  Unhairing  Co.,  115  Fed.  524.  So  mere 
prophetical  suggestions  in  a  patent  as  to  the 
possibilities  of  an  invention,  when  no  one 
has  ever  tested  the  truth  of  the  suggestions, 
do  not  anticipate  a  subsequent  patent  for  the 
invention  suggested.  Westinghouse  Air- 
Brake  Co.  v.  Great  Northern  R.  Co.,  88  Fed. 
258,  81  C.  C.  A.  525. 

Mechanism. — Where  a  patent  is  for  mechan- 
ism by  which,  a  particular  result  is  pro- 
duced, a  prior  patent,  in  order  to  anticipate 
it,  must  contain  more  than  a  mere  state- 
ment that  the  result  may  be  accomplished. 
It  must  contain  a  description  of  the  me- 
chanism by  which  it  is  accomplished.  Graham 
V.  Gammon,  10  Fed.  Cas.  No.  5,668,  3  Ban. 
&  A.  7,  7  Biss.  490. 

72.  Bowers  v.  San  Francisco  Bridge  Co.,  91 
Fed.  381. 

73.  In  re  Millet,  18  App.  Cas.  (D.  C.)  186; 
Saunders  i;.  Allen,  60  Fed.  610,  9  C.  C.  A. 
157.  Compare  Battin  v.  Taggert,  17  How. 
(U.  S.)  74,  15  L.  ed.  37;  Vermont  Farm 
Mach.  Co.  V.  Marble,  19  Fed.  307 :  Graham  v. 
McCormick,  11  Fed.  859,  10  Biss.  39,  all 
holding  that  an  inventor  is  not  barred  from 
obtaining  a  patent  because  his  invention  is 
described,  although  not  claimed,  in  a  prior 
patent  to  himself. 

74.  In  re  Millett,  18  App.  Cas.  (D.  C.) 
186;  Mahn  x>.  Harwood,  112  U.  S.  354,  5 
S.  Ct.  174,  6  S.  Ct.  451,  28  L.  ed.  665; 
Miller  r.  Bridgeport  Brass  Co.,  104  U.  S. 
350,  26  L.  ed.  783. 

75.  In  re  Millett,  18  App.  Cas.   (D.  C.) 


76.  Britton  c.  White  Mfg.  Co.,  61  Fed.  93. 

77.  Reeves  v.  Keystone  Bridge  Co.,  20  Fed. 
Cas.  No.  11,660,  5  Fish.  Pat.  Cas.  456,  1  Off. 
Gaz.  466,  9  Phila.  (Pa.)  368. 

78.  Lang  v.  Gisborne,  31  Beav.  133,  8  Jur. 
N.  S.  736,  31  L.  J.  Ch.  769,  6  L.  T.  Rep. 
N.  S.  771,  10  Wkly.  Rep.  368,  54  Eng.  Re- 
print 1088;  Stead  v.  Williams,  8  Jur.  930, 
13  L.  J.  C.  P.  218,  7  M.  &  G.  818,  8  Scott 
N.  R.  440,  49  E.  C.  L.  818. 

79.  Seymour  v.  Osborne,  11  Wall.  (U.  S.) 
516,  20  L.  ed.  33;  Britton  v.  White  Mfg. 
Co.,  61  Fed.  93;  New  Process  Fermentation 
Co.  V.  Koch,  21  Fed.  580;  Judson  v.  Cope,  14 
Fed,  Cas.  No.  7,565,  1  Bond  327,  1  Fish.  Pat. 
Cas.  615;  Reeves  v.  Keystone  Bridge  Co.,  20 
Fed.  Cas.  No.  11,660,  5  Fish.  Pat.  Cas.  456, 
1  Off.  Gaz.  466,  9  Phila.  (Pa.)  368;  Parsons 
V.  Colgate,  24  Off.  Gaz.  203 ;  Atterbury's  Ap- 
peal, 9  Off.  Gaz.  640. 

80.  Truman  v.  Carvill  Mfg.  Co.,  87  Fed. 
470. 

81.  In  re  Millett,  18  App.  Cas.  (D.  C.) 
186;  Wright  v.  Yuengling,  155  U.  S.  47,  15 
S.  Ct.  1,  39  L.  ed.  64;  Britton  v.  White  Mfg. 
Co.,  61  Fed.  93;  Webb  v.  Quintard,  29  Fed. 
Cas.  No.  17,324,  9  Blatchf.  352,  5  Fish.  Pat. 
Cas.  276,  1  Off.  Gaz.  525.  But  see  Judson  v. 
Cope,  14  Fed.  Cas.  No.  7,565,  1  Bond  327,  1 
Fish.  Pat.  Cas.  615;  Reeves  v.  Keystone 
Bridge  Co.,  20  Fed.  Cas.  No.  11,660,  5  Fish. 
Pat.  Cas.  456,  1  Off.  Gaz.  466,  9  Phila.  (Pa.) 
368. 

82.  Cohn  V.  U.  S.  Corset  Co.,  6  Fed.  Cas. 
2,969,  1  Ban  &  A.  340,  12  Blatchf.  225,  6 
Off.  Gaz.  259  {affirmed  in  93  U.  S.  366,  23 
L.  ed.  907]. 

83.  Pennock  v.  Dialogue,  19  Fed.  Cas.  No. 
10,941,  1  Robb  Pat.  Cas.  466,  4  Wash.  538 
[affirmed  in  2  Pet.,  1,  7  L.  ed.  327]. 

84.  Northwestern  Fire  Extinguisher  Co.  v. 
Philadelphia  Fire  Extinguisher  Co.,  18  Fed. 
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cation.  So  a  single  copy  of  a  book  publislied  in  a  foi-eign  country  not  entered 
in  tlie  list  of  books  contained  in  a  library  is  not  a  publication.^'  Copies  of  foreign 
patents  in  the  patent  office  or  public  libraries  accessible  to  all  arnoutit  to  sufficient 
publication.^^ 

e.  Suffleieney  of  Description.  The  publication,  must  describe  the  invention  so 
fully  as  to  enable  one  skilled  in  the  art  to  which  it  belongs  or  pertains  to  construct 
or  use  it.^'' 

4.  Prior  Knowledge  and  Use  —  a.  Suffleieney  of  Knowledge.  Anticipating 
knowledge  must  be  of  the  complete  operative  invention  such  as  will  enable  those 
skilled  in  the  art  without  further  instructions  to  make  and  use  it.^ 

b.  Mental  Idea  Insufficient.  Anticipating  knowledge  includes  not  the  mere 
mental  conception  that  the  thing  can  be  done,^^  and  of  the  means  for  doing  it, 
but  the  certainty  of  information  derived  from  a  practical  demonstration.^  Mere 
theories  are  insufficient.*^ 

e.  Necessity  For  Perfected  Invention.  To  constitute  an  anticipation  the  inven- 
tion must  have  been  in  a  form  adapted  and  intended  for  immediate  practical  use.** 
An  inoperative  device  will  not  anticipate.^ 


Cas.  No.  10,337,  1  Ban.  &  A.  177,  6  Off.  Gaz. 
34,  10  Phila.  (Pa.)  227. 

85.  Plimpton  v.  Spiller,  6  Ch.  D.  412,  47 
L.  J.  Ch.  211,  37  L.  T.  Rep.  N.  S.  56,  26 
Wkly.  Rep.  285. 

86.  Harris  v.  Rotliwell,  35  Ch.  D.  416,  56 
L.  J.  Ch.  459,  56  L.  T.  Rep.  N.  S.  552,  35 
Wkly.  Rep.  581;  Plimpton  v.  Spiller,  6  Ch. 
D.  412,  47  L.  J.  Ch.  211,  37  L.  T.  Rep.  N.  S. 
56,  26  Wkly.  Rep.  285;  British  Tanning  Co. 
V.  Groth,  60  L.  J.  Ch.  235,  64  L.  T.  Rep. 
N.  S.  21. 

87.  Driven  Well  Cases,  122  U.  S.  40,  7 
S.  Ct.  1073,  30  L.  ed.  1064;  Seymour  v. 
Osborne,  11  Wall.  (U.  S.)  516,  20  L.  ed.  33; 
Electric  Smelting,  etc.,  Co.  v.  Pittsburg  Re- 
duction Co.,  125  Fed.  926,  60  C.  C.  A.  636; 
Western  Electric  Co.  v.  Millheim  Electric  Tel. 
Co.,  88  Fed.  505;  Am  Ende  v.  Seabury,  36 
Fed.  593  [affirmed  in  152  U.  S.  581,  14  S. 
Ct.  683,  38  L.  ed.  553] ;  Hood  v.  Boston  Car- 
Spring  Co.,  21  Fed.  67;  Nathan  v.  New  York 
El.  R.  Co.,  2  Fed.  225;  Coleman  v.  Liesor,  6 
Fed.  Cas.  No.  2,984;  Colgate  v.  Gold,  etc., 
Tel.  Co.,  6  Fed.  Cas.  No.  2,991,  4  Ban.  &  A. 
415,  16  Blatchf.  503,  16  Off.  Gaz.  583;  Hays 
V.  Sulsor,  11  Fed.  Cas.  No.  C,271,  1  Bond 
279,  1  Fish.  Pat.  Cas.  532;  McMillin  v.  Bar- 
clay, 16  Fed.  Cas.  No.  8,902,  5  Fish.  Pat.  Cas. 
189,  4  Browst.  (Pa.)  275;  Parker  v.  Stiles, 
18  Fed.  Cas.  No.  10,749,  1  Fi.sh.  Pat.  Rep. 
319,  5  McLean  44;  Roberts  v.  Dickey,  20 
Fed.  ('as.  No.  11,899,  4  Fish.  Pat.  Caa.  532, 
1  on'.  O'az.  4,  4  Browst.  (Pa.)  200. 

88.  Koabnrv  v.  Am  Ende,  152  U.  S.  561,  14 
8.  Ct.  683,  38  Tj.  ed.  553 ;  Driven  Well  Cases, 
122  IT.  S.  40,  7  R.  Ct.  107.3,  30  L.  cd.  1004; 
Seymour  v.  Osborne,  11  Wall.  (U.  S.)  510, 

20  1j.  ed.  33;  1I()f)d  )).  Boston  Car-Spring  Co., 

21  Fed.  07;  Coleman  ))..  Liesor,  (i  Fed.  Cas. 
No.  2,984;  Hays  v.  Sulsor,  11  Fed.  Cas.  No. 
fl,271,  1  Bond'  279,  1  Fish.  Pat.  Cns.  532; 
Parker  v.  Stiles,  18  Fed.  Can.  No.  10,749,  1 
FIhIi.  Put.  Ueji.  319,  5  McLi'an  44;  Itobcils 
r.  Difkcy.  20  h'cd.  (his.  No.  11,899,  4  Kiwli. 
I'll).  Cms.  532,  1  Off.  (Jiiz.  4,  4  Browst.  (I'li.) 
2(10.     And  MOO  miinii.  111,  ( !,  I,  b. 

80.  Cobb  r.  Ooobol,  23  Apj).  Cas.  (1).  C.)  75. 
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90.  Howe  V.  Underwood,  12  Fed.  Cas.  No. 
0,775,  1  Fish.  Pat.  Cas.  160;  Sayles  v. 
Chicago,  etc.,  R.  Co.,  21  Fed.  Cas.  No.  12,- 
415,  3  Biss.  52,  4  Fish.  Pat.  Cas.  584.  And 
see  infra,  III,  C,  4,  d;  IV,  A,  4. 

91.  National  Co.  v.  Belcher,  71  Fed.  876, 
18  C.  C.  A.  375;  Cox  v.  Griggs,  6  Fed.  Cas. 
No.  3,302,  1  Biss.  362,  2  Fish.  Pat.  Cas.  174; 
Judson  V.  Bradford,  14  Fed.  Cas.  No.  7,564, 
3  Ban.  &  A.  539,  16  Off.  Gaz.  171;  Park- 
hurst  V.  Kinsman,  18  Fed.  Cas.  No.  10,757, 
1  Blatchf.  488,  Fish.  Pat.  Rep.  161,  8  N.  Y. 
Leg.  Obs.  146;  Poppenhusen  v.  New  York 
Gutta  Percha  Comb  Co.,  19  Fed.  Cas.  No. 
11,283,  2  Fish.  Pat.  Cas.  62;  Stephens  v. 
Felt,  22  Fed.  Cas.  No.  13,368a;  Teese  v. 
Phelps,  23  Fed.  Cas.  No.  13,819,  McAllister 
48;  Union  Sugar  Refinery  v.  Matthiesson,  24 
Fed.  Cas.  No.  14,399,  3  Cliff.  639,  2  Fish. 
Pat.  Cas.  600.  And  see  supra,  II,  A,  3. 

92.  Lindemeyr  v.  Hoffman,  18  App.  Cas. 
(D.  C.)  1;  Coffin  v.  Ogden,  18- Wall.  (U.S.) 
120,  21  L.  ed.  821;  Buser  v.  Novelty  Tufting 
Mach.  Co.,  151  Fed.  478,  81  C.  C.  A.  16; 
Allis  v.  Buckstaff,  13  Fed.  879;  Putnam  t;. 
Hollender,  6  Fed.  882,  19  Blatchf.  48;  Ex  p. 
Henry,  L.  R.  8  Ch.  107,  42  L.  J.  Ch.  363,  21 
Wkly.  Rep.  233 ;  Murray  r.  Clayton,  L.  R.  7 
Ch.  570,  20  Wklv.  Rep.  049;  I^wis  v.  Marl- 
ing, 10  B.  &  C.  22,  21  E.  C.  L.  20,  4  C.  & 
P.  52,  19  E.  C.  L.  403,  8  L.  J.  K.  B.  0.  S. 
46,  5  M.  &  R.  66;  Pneumatic  Tire  Co.  v. 
Enst  London  Rubber  Co.,  75  L.  T.  Rep.  N.  S. 
488. 

Mere  laboratory  experiments  will  not  an- 
ticipate. Electric  Smelting,  etc.,  Co.  v.  Pitts- 
burg Reduction  Co.,  125  Fed.  920.  00  C.  C.  A. 
030. 

93.  Timolat  C.  Philadelphia  Pneumatic 
Tool  Co.,  131  Fed.  257;  Hale,  etc.,  Mfg. 
(!o.  r.  Onoonta.  etc.,  R.  Co.,  129  Fed.  598; 
li^armers'  Mfg.  Co.  v.  Spruks  Mfg.  Co.,  127 
Fed.  091,  02  C.  0.  A.  447;  Kiroliborgor  r. 
Anicrican  Aooiyh'ne  Burner  Co.,  124  Ifod. 
704  \(ifjirmr<l  in  128  Fed.  599,  04  C.  C.  A. 
1()7|;  Ciniiolli  llnlniiring  Co.  r.  American 
lliilmiring  Much.  t!o.,  115  Fed.  498,  53  0.  C. 
A.  230. 
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d.  Necessity  For  Demonstration  of  Success.  Ordinarily  the  invention  must 
lave  been  tested  and  found  satisfactory,''*  although  some  devices  are  so  simple 
that  no  test  is  necessary  to  demonstrate  their  success.^^  And  mere  mechanical 
defects  which  would  be  cured  by  the  ordinary  mechanic  will  not  prevent 
anticipation.^® 

e.  Abandoned  op  Unsuccessful  Experiments.  Mere  unsuccessful  and  aban- 
doned experiments  do  not  constitute  anticipating  knowledge  or  use."    To  justify 


94.  Dashiell  v.  Tasker,  21  App.  Cas.  (D.  C.) 
64;  Parker  v.  Hulme,  18  Fed.  Cas.  No. 
10,740,  1  Fish.  Pat.  Cas.  44;  Fefel  v.  Stocker, 
54  Off.  Gaz.  433;  Kelly  v.  Fynn,  92  Off.  Gaz. 
1237.  And  see  supra,  III,  C,  4,  b;  infra,  IV, 
A,  5. 

Process  must  have  been  actually  performed. 
Piper  V.  Brown,  19  Fed.  Cas.  No.  11,180,  4 
Fish.  Pat.  Cas.  175,  Holmes  20  [reversed  on 
other  grounds  in  91  U.  S.  37,  23  L.  ed.  200] ; 
Croskey  v.  Atterbury,  76  Off.  Gaz.  163. 

Commercial  use  is  not  necessary. —  Wyman 
V.  Donnelly,  21  App.  Cas.  (D.  C.)  81. 

95.  Lindemeyr  v.  Hoffman,  18  App.  Cas. 
(D.  C.)  1;  Mason  Hepburn,  13  App.  Cas. 
(D.  C.)  86;  Coffin  v.  Ogden,  5  Fed.  Cas.  No. 
2,950,  7  Blatchf.  61,  3  Fish.  Pat.  Cas.  640 
[affirmed  in  18  Wall.  120,  21  L.  ed.  821]; 
Parker  v.  Ferguson,  18  Fed.  Cas.  No.  10,733, 
1  Blatchf.  407,  Fish.  Pat.  Rep.  260.  And 
see  infra,  TV,  A,  5,  a. 

96.  Brush  v.  Condit,  132  U.  S.  39,  10  S.  Ct. 
1,  33  L.  ed.  251;  Merrimac  Mattress  Mfg. 
Co.  V.  Feldman,  133  Fed.  64;  Patent  Button 
Co.  V.  Scovill  Mfg.  Co.,  92  Fed.  151 ;  Aiken  v. 
Dolan,  1  Fed.  Cas.  No.  110,  3  Fish.  Pat.  Cas. 
197;  Pitts  V.  Wemple,  19  Fed.  Cas.  No.  11,- 
194,  1  Biss.  87,  5  Fish.  Pat.,  Cas.  10;  Jenner 
■V.  Dickinson,  117  Off.  Gaz.  600;  Gallagher 
V.  Hien,  115  Off.  Gaz.  1330;  Bechman  v. 
Wood,  89  Off.  Gaz.  2459;  Hein  v.  Buhaup,  81 
Off.  Gaz.  2088;  Bromley  Bros.  Carpet 
Factorv  v.  Stewart,  61  Off.  Gaz.  1481. 

97.  Dashiell  v.  Tasker,  21  App.  Cas.  (D.  C.) 
64;  Tripler  v.  Linde,  21  App.  Cas.  (D.  C.)  32; 
Traver  v.  Brown,  14  App.  Cas.  (D.  C.) 
34;  Glidden  v.  Noble,  5  App.  Cas.  (D.  C.)  480; 
Keystone  Mfg.  Co.  v.  Adams,  151  U.  S. 
139,  14  S.  Ct.  295,  38  L.  ed.  103;  Whiteley 
V.  Swayne,  7  Wall.  (U.  S.)  685,  19  L.  ed. 
199;  United  Shoe  Mach.  Co.  v.  Greenman, 
153  Fed.  283,  82  C.  C.  A.  581  [affirming 
145  Fed.  538] ;  Arrott  v.  Standard  Sanitary 
Mfg.  Co.,  131  Fed.  457  [affirmed  in  135  Fed. 
750,  68  C.  C.  A.  388]  ;  General  Electric  Co. 
V.  Wise,  119  Fed.  922;  E.  Thomas,  etc.,  Co. 
t\  Electric  Porcelain,  etc.,  Co.,  Ill  Fed.  923; 
Westinghouse  Electric,  etc.,  Co.  v.  Beacon 
Lamp  Co.,  95  Fed.  462;  Standard  Cartridge 
Co.  V.  Peters  Cartridge  Co.,  77  Fed.  630,  23 
€.  O.  A.  367;  Gamewell  Fire- Alarm  Tel.  Co. 
f.  Municipal  Signal  Co.,  01  Fed.  948,  10  C. 
C.  A.  184;  American  Bell  Tel.  Co.  v.  Ameri- 
can Cushman  Tel.  Co.,  35  Fed.  734,  1  L.  E.  A. 
60;  International  Tooth-Crown  Co.  v.  Rich- 
mond, 30  Fed.  775;  Hutchinson  v.  Everett,  26 
Fed.  531;  Hoyt  v.  Slocum,  26  Fed.  329; 
American  Bell  Tel.  Co.  v.  People's  Tel.  Co., 
25  Fed.  725  [affirmed  in  126  U.  S.  1,  8  S. 
Ct.  778,  31  L.  ed.  863]  ;  Fay  v.  Allen,  24 
Fed.  804;  Phillips  v.  Carroll,  23  Fed.  249; 


Whittlesey  v.  Ames,  13  Fed.  893,  9  Biss.  223; 
Albright  v.  Celluloid  Harness  Trimming  Co., 

1  Fed.  Cas.  No.  147,  2  Ban  &  A.  629,  12  Off. 
Gaz.  227;  Allen  v.  Hunter,  1  Fed.  Cas.  No. 
225,  6  McLean  303;  Aultman  v.  Holley,  2 
Fed.  Cas.  No.  656,  11  Blatchf.  317,  6  Fish. 
Pat.  Cas.  534,  5  Off.  Gaz.  3;  Blake  v.  Raw- 
son,  3  Fed.  Cas.  No..  1,499,  6  Fish.  Pat.  Cas. 
74,  Holmes  200,  3  Off.  Gaz.  122;  Gaboon  v. 
Ring,  4  Fed.  Cas.  No.  2,292,  1  Cliff.  592,  1 
Fish.  Pat.  Cas.  379;  Gallahue  v.  Butterfield, 
9  Fed.  Cas.  No.  5,198,  10  Blatchf.  232,  6 
Fish.  Pat.  Cas.  203,  2  Off.  Gaz.  645 ;  Gottfried 
V.  Phillip  Best  Brewing  Co.,  10  Fed.  Cas. 
No.  5,633,  5  Ban.  &  A.  4,  17  Off.  Gaz.  675; 
Hayden  v.  Suffolk  Mfg.  Co.,  11  Fed.  Cas.  No. 
6,261,  4  Fish.  Pat.  Cas.  86;  Hitchcock  v. 
Shoninger  Melodeon  Co.,  12  Fed.  Cas.  No. 
6,537;  Hitchcock  v.  Tremaine,  12  Fed.  Cas. 
No.  6,538,  8  Blatchf.  440,  4  Fish.  Pat.  Cas. 
508;  Howe  v.  Underwood,  12  Fed.  Cas. 
No.  6,775,  1  Fish.  Pat.  Cas.  160;  La  Baw 
V.  Hawkins,  14  Fed.  Cas.  No.  7,960,  1  Ban. 
&  A.  428,  6  Off.  Gaz.  724;  Latta  v.  Shawk, 
14  Fed.  Cas.  No.  8,116,  1  Bond  259,  1  Fish. 
Pat.  Cas.  465;  McCormick  v.  Howard,  15 
Fed.  Cas.  No.  8,719,  McArthur  Pat.  Cas.  238; 
Many  v.  Jagger,  16  Fed.  Cas.  No.  9,055,  1 
Blatchf.  372,  Fish.  Pat.  Rep.  222;  Many  v. 
Sizer,  16  Fed.  Cas.  No.  9,056,  1  Fish.  Pat. 
Cas.  17;  Murphy  v.  Eastham,  17  Fed.  Cas. 
No.  9,949,  5  Fish.  Pat.  Cas.  306,  Holmes  113, 

2  Off.  Gaz.  61;  Parham  v.  Amei-ican  Button- 
hole, etc.,  Mach.  Co.,  18  Fed.  Cas.  No.  10,713, 
4  Fish.  Pat.  Cas.  468;  Ransom  v.  New  York, 
20  Fed.  Cas.  No.  11,573,  1  Fish.  Pat.  Cas. 
252;  Roberts  v.  Dickey,  20  Fed.  Cas.  No. 
11,899,  4  Fish.  Pat.  Cas.  532,  1  Off.  Gaz.  4,  4 
Brewst.  (Pa.)  260;  Singer  v.  Walmsley,  22 
Fed.  Cas.  No.  12,900,  1  Fish.  Pat.  Cas.  558; 
Sloat  V.  Spring,  22  Fed.  Cas.  No.  12,948a; 
Smith  V.  Fay,  22  Fed.  Cas.  No.  13,045,  6 
Fish.  Pat.  Cas.  446;  Smith  v.  Glendale  Elas- 
tic Fabrics  Co.,  22  Fed.  Cas.  No.  13,050,  1 
Ban.  &  A.  58,  Holmes  340,  5  Off.  Gaz.  429 
[affirmed  in  100  U.  S.  110]  ;  Swift  v.  Whisen, 
23  Fed.  Cas.  No.  13,700,  2  Bond  115,  3  Fish. 
Pat.  Cas.  343 ;  Union  Paper  Bag  Co.  v.  Pultz, 
etc.,  Co.,  24  Fed.  Cas.  No.  14,392,  3  Ban.  &  A. 
403,  15  Blatchf.  160,  15  Off.  Gaz.  423; 
United  Nickel  Co.  v.  Anthes,  24  Fed.  Cas.  No. 
14,406,  5  Fish.  Pat.  Cas.  517,  Holmes  155,  1 
Off.  Gaz.  578;  Washburn  v.  Gould,  29  Fed. 
Cas.  No.  17,214,  2  Robb  Pat.  Cas.  206,  3 
Story  122;  Wayne  v.  Holmes,  29  Fed.  Cas. 
No.  17,303,  1  Bond  27,  2  Fish.  Pat.  Cas.  20; 
White  V.  Allsn,  29  Fed.  Cas.  No.  17,535.  2 
Cliff.  224,  2  Fish.  Pat.  Cas.  440;  Winans  v. 
Danforth,  30  Fed.  Cas.  No.  17,859 ;  Winans  v. 
New  York,  etc.,  R.  Co.,  30  Fed.  Cas.  No. 
17,864,  4  Fish.  Pat.  Cas.  1;  Woodman  v. 
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a  court  in  ovei-tlirowing  a  patent  granted  for  what  appears  to  be  a  new  and  useful 
invention  or  iinproveuient,  on  the  ground  that  the  device  has  been  anticipated  by 
another  and  earlier  invention,  the  court  should  be  well  satislied  by  clear  and  credi- 
ble testimony  that  the  alleged  earlier  invention  actually  existed  ;  tliat  it  was  a 
perfected  device,  capable  of  practical  use,  and  that  it  was  embodied  in  distinct 
form,  and  carried  into  operation  as  a  complete  thing,  and  was  not  merely  an 
unperfected  or  abandoned  expei'iment."^ 

f.  Models  and  Unpublished  Drawings.  Models  or  unpublished  drawings  or 
descriptions,  however  completely  they  may  disclose  the  invention,  do  not  antici- 
pate.^^ Illustrative  drawings  of  conceived  ideas  do  not  constitute  an  invention, 
and  unless  they  are  followed  up  by  a  seasonable  observance  of  the  requirements 
of  the  patent  laws  they  can  have  no  effect  upon  a  subsequently  granted  patent  to 
another.^ 

g.  Accidental  Production  of  Invention.  Prior,  accidental  production  of  the 
same  thing  does  not  amount  to  anticipation,  where  the  operator  does  not  recognize 
or  understand  the  means  by  which  the  accidental  result  is  accomplished,^  and  no 
knowledge  of  them  or  of  the  method  of  employment  is  derived  from  it  by  any 
one.^  "  A  chance  operation  of  a  principle,  unrecognized  by  any  one  at  the  time, 
and  from  which  no  information  of  its  existence,  and  no  knowledge  of  a  method 
of  its  employment,  is  derived  by  any  one,  if  proved  to  have  occurred,  will  not  be 
sufficient  to  defeat  the  claim  of  him  who  first  discovers  the  principle,  and,  by 


Stimpson,  30  Fed.  Cas.  No.  17,979,  3  Fish. 
Pat.  Cas.  98. 

Combinations  of  similar  elements  which 
could  not  be  successfully  used  to  produce  the 
effect  produced  by  the  patented  machine  do 
not  anticipate  the  patent.  Turrill  v.  Illinois 
Cent.  R.  Co.,  24  Fed.  Cas.  No.  14,270,  3  Biss 
66,  3  Fish.  Pat.  Cas.  330. 

A  single  experimental  use  of  an  apparatus, 
afterward  destroyed,  in  such  way  as  to  in- 
volve the  practice  of  a  certain  process,  does 
not  prevent  a  subsequent  original  inventor  or 
discoverer  of  the  same  process  from  having 
a  valid  patent  therefor.  Piper  r.  Brown,  19 
Fed.  Cas.  No.  11,180,  4  Fish.  Pat.  Cas.  175, 
Holmes  20. 

Mere  failure  to  use  invention  will  not  pre- 
vent anticipation.  McNish  v.  Everson,  2  Fted. 
899;  Sayles  v.  Chicago,  etc.,  R.  Co.,  21  Fed. 
Cas.  No.  12,414,  1  Biss.  468,  2  Fish.  Pat.  Cas. 
.523;  Shoup  Henrici,  22  Fed.  Cas.  No.  12,- 
814,  2  Ban.  &  A.  249;  Waterman  v.  Thomson, 
29  Fed.  Cas.  No.  17,260,  2  Fish.  Pat.  Cas. 
4G1. 

Where  a  patent  has  been  granted  for  im- 
provements wliicli,  after  ;i  full  iiud  fair  trial, 
re9ult<rd  in  un.succossful  experiments,  and 
have  iK-en  finally  a))andon('d,  if  any  other 
person  takes  u))  Iho  subject  of  tlie  imjirove- 
rnents  and  is  Hucccssful  lie  is  entil-lod  to  the 
merit  of  tliem  as  an  original  inventor. 
Wliilely  r.  Swayne,  7  Wall.  (U.  S.)  085,  10 
Iv.  cd. 

08.  ({oltfrii'd  r.  I'hiilip  Best  Brewing  Co., 
10  Fed.  Can.  No.  5,633,  5  Ban.  &  A.  4,  17 
OfT.  Cii/.  075. 

99.  Miisoii  V.  Ilcpbtn'n,  13  Apii.  Cas. 
(I).  (,'.)  86;  Dolbear  v.  American  'I'd.  Co., 
120  U.  S.  I,  8  S.  Ct.  778,  31  L.  od.  803; 
AnKTlcan  Writing  Maeli.  Co.  r.  Wagner 
Tvpfwril<T  (!o„  151  Fed.  570.  81  C.  O.  A. 
120  \nfflrmivrj  138  Fed.  108];  Standard 
(Jiirtrirlge   Co.   ?•.   PetorH  Ciirtridgo  Co.,  77 
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Fed.  630,  23  C.  C.  A.  367  [affirming  69  Fed. 
608] ;  Uhlmann  v.  Bartholomae,  etc.,  Brewing 
Co.,  41  Fed.  132;  Pennsylvania  Diamond 
Drill  Co.  V.  Simpson,  29  Fed.  288;  Detroit 
Lubricator  Mfg.  Co.  v.  Renchard,  9 
Fed.  293;  Judson  v.  Cope,  2  Fed. 
Cas.  No.  7,565,  1  Bond  327,  1  Fish. 
Pat.  Cas.  615;  Cahoon  v.  Ring,  4  Fed. 
Cas.  No.  2,292,  1  Cliff.  592,  1  Fish.  Pat.  Cas. 
397;  Ellithorp  v.  Robertson,  8  Fed.  Cas.  No. 
4,408,  4  Blatchf.  307,  2  Fish.  Pat.  Cas.  83; 
Reeves  v.  Keystone  Bridge  Co.,  20  Fed.  Cas. 
No.  11,660,  5  Fish.  Pat.  Cas.  456,  1  Off.  Gaz. 
466;  Hunter  v.  Stikeman,  85  Off.  Gaz.  610; 
McCormick  v.  Cleal,  83  Off.  Gaz.  1514; 
Croskey  v.  Atterbury,  76  Off.  Gaz.  163; 
Porter  i'.  Louden,  73  Off.  Gaz.  1551;  New 
Process  Fermentation  Co.  v.  Koch,  29  Off. 
Gaz.  535;  In  re  Atterbury,  9  Off.  Gaz.  640. 

1.  Detroit  Lubricator  Mfg.  Co.  v.  Ren- 
chard, 9  Fed.  293;  Reeves  r.  Keystone  Bridge 
Co.,  20  Fed.  Cas.  No.  11,660,  "5  Fish.  Pat. 
Cas.  456,  1  Off.  Gaz.  466. 

2.  Tilghman  r.  Proctor,  102  U.  S.  707,  26 
L.  ed.  279;  Chisliolm  r.  Johnson,  106  Fed. 
191;  German-ATnerican  Filler  Co.  r.  l^rdrich, 
98  Fed.  300;  Tannage  Patent  Co.  v.  Donallan, 
93  Fed.  811:  Wiekelman  v.  A.  B.  Dick,  88 
Fed.  204,  31  C.  C.  A.  530;  Taylor  Burner  Co. 
V.  Diamond,  72  Fed.  182;  Pittsburg  Reduc- 
tion Co.  r.  Cowles  Electric  Smelling,  etc.. 
Co.,  55  Fbd.  301  ;  Boyd  V.  Cherry.  50  I'Vd. 
279;  Andrews  r.  Carman,  1  I'Vd.  Cas.  No. 
371,  2  Ban.  &  A.  277,  13  Blatchf.  ,307.  9 
Off.  Gaz.  1011;  Colgate  r.  Western  Union 
Tel.  Co.,  0  Fed.  Cas.  No.  2,995.  4  Ban.  A. 
30,  15  Blalchf.  365.  14  Off.  Gaz.  013;  Pcllon 
r.  Waters,  19  Fed.  Cas.  No.  10.  913.  1  Ban. 
A.  599,  7  Off.  Gaz.  425;  Ransom  v.  New  York. 
20  hVd.  Cas.  No.  11.573,  1  Fish.  Fat.  Cas.. 
252. 

3.  Wiekelman  r.  A.  11.  Dick  Co..  88  Fed. 
204,  31  0.  C.  A.  530. 
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putting  it  to  practical  and  intelligent  use,  first  makes  it  available  to  man."  ^  It 
has  been  held,  however,  tliat  to  constitute  anticipation  of  a  later  patent  it  is 
enough  that  such  a  construction  had  been  in  vi^eil-established  use,  whether  it 
originated  in  design  or  by  accident;^  and  an  invention  will  not  be  deemed  acci- 
dental because  all  the  advantages  thereof  were  not  understood  ^  or  because  the 
new  form  of  result  had  not  been  before  contemplated.^  While  as  already  shown 
an  accidental  and  unnoted  use  does  not  amount  to  an  anticipation,  the  mere 
discovery  in  an  old  combination  of  a  new  property  however  beneficial  is  not 
patentable.^ 

h.  Lost  Art.  An  invention  which  was  never  made  public  and  which  has  been 
forgotten  will  not  anticipate.'*  But  an  invention  merely  concealed  by  the  inventor 
is  not  a  lost  art.'" 

i.  Combination  of  Old  Elements.^'  The  fact  that  the  various  elements  of  a 
combination  are  old  will  not  anticipate  a  claim  to  the  combination.'^  To  antici- 
pate a  combination  it  must  be  shown  that  the  same  or  equivalent  elements  have 
been  combined  in  substantially  the  same  way  to  produce  substantially  the  same 


4.  Andre\ys  v.  Carman,  1  Fed.  Cas.  No. 
371,  2  Ban.  &  A.  277,  13  Blatclif.  307,  323, 
9  Off.  Gaz.  1011  [quoted  in  Wickelman  v. 
A.  B.  Dick  Co.,  88  Fed.  264,  31  C.  C.  A.  530]. 

5.  National  Harrow  Co.  v.  Quick,  74  Fed. 
230,  20  C.  C.  A.  410. 

6.  Merrimac  Mattress  Co.  v.  Feldnian,  133 
Fed.  64;  Soehner  v.  Favorite  Stove,  etc.,  Co., 
84  Fed.  182,  28  C.  C.  A.  317;  Woodbury 
Patent  Planing  Macli.  Co.  v.  Keith,  30  Fed. 
Cas.  No.  17,970,  4  Ban.  &  A.  100  [affirmed 
in  101  U.  S.  479,  25  L.  ed.  939]. 

7.  Ansonia  Brass,  etc.,  Co.  v.  Electrical 
Supply  Co.,  144  U.  S.  11,  12  S.  Ct.  601,  36 
L.  ed.  327  [affirming  32  Fed.  81,  35  Fed.  68]. 

8.  National  Meter  Co.  v.  Neptune  Meter 
Co.,  122  Fed.  82  [affirmed  in  129  Fed.  124, 
63  C.  C.  A.  626]. 

9.  Gaylsr  v.  Wilder,  10  How.  (U.  S.)  477, 
13  L.  ed.  504;  Hall  r.  Bird,  11  Fed.  Cas.  No. 
5,926,  6  Blatclif.  438,  3  Fish.  Pat.  Cas.  595; 
Taylor  v.  Wood,  23  Fed.  Cas.  No.  13,808, 
1  Ban.  &  A.  270,  12  Blatchf.  110,  8  Off.  Gaz. 
90. 

10.  Mason  v.  Hepburn,  13  App.  Cas.  (D.  C.) 
86. 

11.  Combination  or  aggregation  as  involv- 
ing invention  see  infra,  III,  E,  20,  21. 

New  combinations  as  showing  novelty  of 
device  see  siipra,  III,  B,  10. 

12.  Allen  v.  Grimes,  89  Fed.  869;  Western 
Electric  Co.  v.  Millheim  Electric  Tel.  Co.,  88 
Fed.  505;  Eailway  Eegister  Mfg.  Co.  v.  North 
Hudson  County  R.  Co.,  26  Fed.  411;  Yale  Lock 
Mfg.  Co  V.  Norwich  Nat.  Bank,  6  Fed.  377, 
19  Blatchf.  123;  Blake  v.  Stafford,  3  Fed. 
Cas.  No.  1,504,  6  Blatchf.  195,  3  Fish.  Pat. 
Cas.  294;  Booth  v.  Parks,  3  Fed.  Cas.  No. 
1,648,  1  Ban.  &  A.  225,  1  Flipp.  381  [affirmed 
in  102  U.  S.  96,  26  L.  ed.  54]  :  In  re  Bough- 
ton,  3  Fed.  Cas.  No.  1,696,  McArtliur  Pat. 
Cas.  278;  Carr  v.  Rice,  5  Fed.  Cas.  No. 
2,440,  1  Fish.  Pat.  Cas.  198 ;  Child  v.  Boston 
etc..  Iron  Works,  5  Fed.  Cas.  No.  2,675,  6 
Fish.  Pat.  Cas.  606,  Holmes  303,  5  Off.  Gaz. 
61;  Christman  v.  Eumsey,  5  Fed.  Cas. 
No.  2,704,  4  Ban.  &  A.  506,  17  Blatchf.  148, 
17  Off.  Gaz.  903;  Crosby  v.  Lopouraille,  6 


Fed.  Cas..  No.  3,424,  Taney  374;  Emigh  v. 
Chicago,  etc.,  R.  Co.,  8  Fed.  Cas.  No.  4,448, 
1  Biss.  400,  2  Fish.  Pat.  Cas.  387;  Evans 
V.  Eaton,  8  Fed.  Cas.  No.  4,559,  1  Robb  Pat. 
Cas.  68;  Forbush  v.  Cook,  9  Fed.  Cas.  No. 
4,931,  2  Fish.  Pat.  Cas.  668;  Forsyth  v. 
Clapp,  9  Fed.  Cas.  No.  4,949,  6  Fish.  Pat. 
Cas.  528,  Holmes  528,  4  Off.  Gaz.  527 ;  Hailes 
V.  Van  Wormer,  11  Fed.  Cas.  No.  5,904,  7 
Blatchf.  443  [affirmed  in  20  Wall.  353,  22 
L.  ed.  241];  In  re  Halsey,  11  Fed.  Cas.  No. 
5,963,  McArthur  Pat.  Cas.  459;  Kelleher  v. 
Darling,  14  Fed.  Cas.  No.  7,653,  3  Ban.  & 
A.  438,  4  Cliff.  424,  14  Off.  Gaz.  673;  Kero- 
sene Lamp  Heater  Co..  v.  Littell,  14  Fed.  Cas. 
No.  7,724,  3  Ban.  &  A.  312,  13  Off.  Gaz.  1009; 
Munson  v.  Gilbert,  etc.,  Mfg.  Co.,  17  Fed. 
Cas.  No.  9,934,  3  Ban.  &  A.  595,  18  Off. 
Gaz.  194;  Pennock  v.  Dialogue,  19  Fed.  Cas. 
No.  10,941,  1  Robb  Pat.  Cas.  466,  2  Wash. 
538  [affirmed  in  2  Pet.  1,  7  L.  ed.  327]; 
Sands  v.  Wardwell,  21  Fed.  Cas.  No.  12,306, 
3  Cliff.  277;  Tatham  v.  LeRoy,  23  Fed.  Cas. 
No.  13,761;  In  re  Wagner,  28  Fed.  Cas.  No. 
17,038,  McArthur  Pat..  Cas.  510;  Willimantic 
Linen  Co.  i".  Clark  Thread  Co.,  30  Fed.  Cas. 
No.  17,763,  4  Ban.  &  A.  133;  Winans  v. 
Schenectady,  etc.,  R.  Co.,  30  Fed.  Cas.  No. 
17,865,  2  Blatchf.  279.  And  see  infra.  III, 
E,  20,  b. 

A  combination  of  all  the  elements  but  one 

will  not  anticipate.  Rice  v.  Heald,  20  Fed. 
Cas.  No.  11,752  [reversed  on  other  grounds 
in  104  U.  S.  737,  26  L.  ed.  910]  ;  Watson  v. 
Cunningham,  29  Fed.  Cas.  No.  17,280,  4  Fish. 
Pat  Cas.  528. 

13.  Hubbeli  V.  U.  S.,  179  U.  S.  86,  21  S.  Ct. 
28,  45  L.  ed.  100;  Parks  v.  Booth,  102  U.  S. 
96,  26  L.  ed.  54;  Stilwell-Bierce,  etc.,  Co.  v. 
Eufaula  Cotton  Oil  Co.,  117  Fed.  410,  54  C. 
C.  A.  584;  Brill  v.  Third  Ave.  R.  Co.,  103 
Fed.  289 ;  Gormully,  etc.,  Mfg.  Co.  v.  Stanley 
Cycle  Mfg.  Co.,  90  Fed.  279;  Packard  v. 
Lacing-Stud  Co.,  70  Fed.  66,  16  C.  C.  A.  639; 
American  Automaton  Weighing  Mach.  Co. 
V.  Blauvelt,  50  Fed.  213;  Ross  v.-  Montana 
Union  R.  Co.  v.  45  Fed.  424;  Bell  v.  U.  S. 
Stamping  Co.,  19  Fed.  312;  Worsw.ick  Mfg. 
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j.  Non-Analogous  Use.  The  fact  that  the  same  tiling  in  form  is  old  in  a  non- 
analogons  art  wliere  it  is  used  to  perform  different  functions  will  not  constitute 
an  anticipation  or  negative  novelty." 

k.  Evidence  —  (i)  Presumptions  and  Burden  of  Proof.  A  patent  is 
prima  facie  evidence  that  the  patentee  was  tlie  original  and  first  inventor  of  the 
device  patented/^  and  whoever  controverts  or  denies  his  claim  in  this  respect  has 
the  burden  of  proof  upon  him  to  establish  the  contrary.'*'  This  presumption  of 
originality,  in  the  absence  of  the  application  for  the  patent,  extends  back  only 
to  the  date  of  the  patent,^''  and  in  no  case  does  it  extend  further  back  than  to  the 
time  of  the  filing  of  the  original  application.^^  Where  defendant  has  shown 
knowledge  and  use  of  the  invention  prior  to  the  patent,  the  burden  of  proving  a 
still  prior  invention  is  thrown  on  plaintiff.^* 

(ii)  Admissibility —  (a)  In  General.    To  overcome  the  jprima  facie  pre- 


Co.  ».  Steiger,  17  Fed.  250;  Clark  Patent 
Steam,  etc.,  Regulator  Co.  v.  Copeland,  ft 
Fed.  Cas.  No.  2,866,  2  Fish.  Pat.  Cas.  221; 
Gottfried  v.  Phillip  Best  Brewing  Co.,  10  Fed. 
Cas.  No.  5,633,  5  Ban.  &  A.  4,  17  Off.  Gaz. 
675;  Johnson  v.  Root,  13  Fed.  Cas.  No.  7,410, 

2  Cliff.  637;  Latta  v.  Shawk,  14  Fed.  Cas. 
No.  8,116,  1  Bond  259,  1  Fish.  Pat.  Cas.  465; 
Turrill  v.  Illinois  Cent.  R.  Co.,  24  Fed.  Cas. 
No.  14,270,  3  Biss.  66,  3  Fish.  Pat.  Cas.  330; 
Watson  V.  Cunningham,  29  Fed.  Cas.  No. 
17,280,  4  Fish.  Pat.  Cas.  528. 

14.  In  re  Weiss,  21  App.  Cas.  (D.  C.) 
214;  National  Meter  Co.  v.  Neptune  Meter 
Co.,  122  Fed.  75  \_reversed  on  other  grounds 
in  127  Fed.  563];  Durfee  v.  Bawo,  118  Fed. 
853;  Moore  v.  Schaw,  118  Fed.  602;  Day- 
light Prism  Co.  v.  Marcus  Prism  Co.,  110 
Fed.  980;  National  Hollow  Brake-Beam  Co. 
V.  Interchangeable  Brake-Beam  Co.,  106  Fed. 
693,  45  C.  C.  A.  544.  And  see  SMpra,  III, 
B,  8;  infra,  III,  E,  15. 

Illustration. —  Panel  of  ceiling  not  antici- 
pated by  bottom  of  bird  cage  or  a  tea-tray. 
Kinnear,  etc.,  Co.  v.  Capital  Sheet-Metal  Co., 
81  Fed.  491. 

15.  Donoughe  v.  Hubbard,  27  Fed.  742; 
Green  v.  French,  11  Fed.  591;  Rogers  v. 
Beecher,  3  Fed.  639;  Brodie  v.  Ophir  Silver 
Min.  Co.,  4  Fed.  Cas.  No.  1,919,  4  Fish.  Pat. 
Cas.  137,  5  Sawy.  608;  Crouch  v.  Speer,  0 
Fed.  Cas.  No.  3,438,  1  Ban.  &  A.  145,  6  Off. 
Gaz.  187;  Dohcrty  v.  Haynes,  7  Fed.  Cas., 
No.  3,963,  1  Ban.  &  A.  289,  4  Cliff.  291; 
Goodyear  ?;.  Day,  10  Fed.  Cas.  No.  5,506; 
Hoffheins  v.  Brandt,  12  Fed.  Cas.  No.  6,575, 

3  Fish.  Pat.  Cas.  218;  Johnson  v.  Root,  13 
Fed.  Cas.  No.  7,410,  2  Cliff.  637;  Knight  v. 
Baltimore,  etc.,  R.  Co.,  14  Fed.  Cas.  No. 
7,882,  3  Fish.  Pat.  Cas.  1,  Taney  106;  Konold 
?;.  Klein,  14  Fed.  Cas.  No.  7,925,  3  Ban.  &  A. 
226,  5  Reporter  427;  McMillin  v.  Barclay,  16 
Fed.  Cas.  No.  8,902,  5  l^'isli.  Pat.  Caa.  180,  4 
Brcw.st.  (Pa.)  275;  Poppciiliusen  r.  N(>w 
York  Guila  Percha  Comb  Co.,  19  Fed.  Cas. 
No.  11,283,  2  Fi.Mh.  I'nt.  Cas.  62;  Pulnam  v. 
Yerringfon,  20  i'Vd.  Cas.  No.  11,480,  2  Bnn. 
&  A.  237,  9  Off.  (Jasc.  OHO;  Rico  w  nenld,  20 
Fed.  CiiM.  No.  11,752;  Rolllinus  v.  McPlierHon, 

20  I'Vii.  CiiH.  No.  12,026;  Sands  r.  VVaniwell, 

21  Fed.  Can.  No.  12,300,  3  Cliff.  277;  Scrrcll 
CoIIlnn,  21   Fed.  Chh.  No.  12,072,  1  Kisli. 

Pnt,  Cim.  280;  Sloat  r.  Spring,  22  Fed.  Cas. 
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No.  12,948a;  Union  Sugar  Refinery  i;.  Mat- 
thiesson,  24  Fed.  Cas.  No.  14,399,  3  Cliff.  639, 
2  Pish.  Pat.  Cas.  600;  Washburn  v.  Gould, 
29  Fed.  Cas.  No.  17,214,  2  Robb  Pat.  Cas. 
206,  3  Story  122. 

The  extension  of  a  patent  resisted  on  the 
ground  of  want  of  novelty  strengthens  the 
presumption  that  the  patentee  was  the 
original  inventor.  Cook  v.  Ernest,  6  Fed. 
Cas.  No.  3,155,  5  Fish.  Pat.  Cas.  396,  2  Off. 
Gaz.  89,  1  Woods  195. 

16.  Roberts  v.  Pittsburgh  Wire  Co.,  69 
Fed.  624  [affirmed  in  71  Fed.  706,  18  C.  C. 
A.  302] ;  Roberts  v.  H.  P.  Nail  Co.,  53  Fed. 
916;  Cohansey  Glass  Mfg.  Co.  v.  Wharton,  28 
Fed.  189;  Thayer  v.  Spaulding,  27  Fed.  66; 
Duffy  V.  Reynolds,  24  Fed.  855;  Albany 
Steam  Trap  Co.  v.  Felthousen,  20  Fed.  633, 
22  Blatchf.  169;  Green  v.  French,  11  Fed. 
591;  Shirley  v.  Sanderson,  8  Fed.  905;  Brodie 
v.  Ophir  Silver  Min.  Co.,  4  Fed.  Cas.  No. 
1,919,  4  Fish.  Pat.  Cas.  137,  5  Sawy.  608; 
Crouch  V.  Speer,  6  Fed.  Cas.  No.  3,438,  1 
Ban.  &  A.  145,  6  Off.  Gaz.  187;  Fisk  v. 
Church,  9  Fed.  Cas.  No.  4,826,  5  Fish.  Pat, 
Cas.  540,  1  Off.  Gaz.  634;  Hayden  v.  Suffolk 
Mfg.  Co.,  11  Fed.  Cas.  No.  6,261,  4  Fish. 
Pat.  Cas.  86  [affirmed  in  3  Wall.  315,  18  L. 
ed.  76]  ;  Hoffheins  v.  Brandt,  12  Fed.  Cas.  No. 
6,575,  3  Fish.  Pat.  Cas.  218 ;  Howes  v.  Nute, 
12  Fed.  Cas.  No.  6,790,  4  Cliff.  173,  4  Fish. 
Pat.  Cas.  263;  Taylor  v.  Wood,  23  Fed.  Cas. 
No.  13,808,  1  Ban.  &  A.  270,  12  Blatchf.  110, 
8  Off.  Gaz.  90;  Wayne  v.  Holmes,  29  Fed. 
Cas.  No.  17,303,  1  Bond  27,  2  Fish.  Pat. 
Cas.  20. 

17.  Union  Sugar  Refinery  r.  Matthiesson, 
24  Fed.  Cas.  No.  14,399,  3  Cliff.  039,  2  Fish. 
Pat.  Cas.  000;  Wing  v.  Richardson,  30  Fed. 
Cas.  No.  17,809,  2  Cliff.  449,  2  Fish.  Pat. 
Caa.  535. 

18.  .lohnaon  v.  Root,  13  Fed.  Caa.  No.  7,410, 
2  Cliff.  637;  White  )'.  Allen.  29  F«l.  Cas. 
No..  17,535,  2  Cliff.  224.  2  Fish.  Pat.  Caa. 
440;  Wing  r.  Richiirdson,  30  Fed.  Caa.  No, 
17,800,  2  Cliff.  440,  2  Fish.  Pat.  Caa.  535. 

19.  Wobslcr  Loom  Co.  V.  lliggina,  29  Fod. 
Caa.  No.  17,342,  4  Ban.  &.  A.  88,  15  Blatchf. 
440,  10  Off.  CiVA.  675.  In  other  worda,  vvheu 
the  patentee  desires  to  ahow  ihnt  hia  inveii- 
iion  was  of  a  date  |)rior  to  hia  original  ajipli- 
calioM  he  takca  (he  burden  upon  hiinaclf,  and 
numt  i)rov<T  by  competent  iind  auHicieiit  evl- 
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sumption  of  tlie  validity  of  a  patent,  evidence  is  admissible  to  prove  that  the 
device  was  previously  made  and  reduced  to  practice  by  another  in  this  country 
that  it  had  been  previously  known  to,  and  used  by,  otliers  here  before  it  was 
invented  by  the  patentee;*^  or  that  it  liad  been  patented  or  described  in  some 
printed  publication  prior  to  the  supposed  invention  by  the  patentee.^^  Evidence 
of  an  acknowledgment  that  the  patentee  was  the  original  inventor  is  also  admis- 
sible.^ In  rebuttal  of  evidence  to  show  anticipation,  it  is  competent,  as  bearing 
on  the  state  of  the  art,  to  introduce  the  testimony  of  persons  whose  business  and 
experience  were  adapted  to  bring  to  them  a  knowledge  of  all  improvements 
therein  to  the  effect  that  no  such  improvement  as  that  covered  by  the  patent  in 
suit  had  previously  come  to  their  knowledge.^*  In  determining  whether  one 
invention  anticipates  another,  evidence  may  be,  and  in  a  difficult  case  ought  to  be, 
heard  concerning  the  construction  and  actual  operation  of  the  devices  respectively.^ 
So  too  the  jury  may  take  into  consideration  the  fact  that  the  prior  invention  was 
known  to  persons  who  experimented  to  produce  the  subsequent  invention  but 
failed  to  do  so.^® 

(b)  Apjylication  For'  Patent.  Mere  applications  for  patents  cannot  be  con- 
sidered on  the  question  of  novelty.  To  make  the  things  described  in  them 
available,  there  must  be  evidence  that  such  things  were  actually  constructed  in 
working  form.^''   Rejected  specifications  and  drawings  may  be  received  in  evi- 


dence that  lie  made  the  invention  at  the 
period  suggested,  and  that  he  reduced  the 
same  to  practice  in  the  form  of  an  operative 
machine.  Johnson  v.  Root,  13  Fed.  Cas.  No. 
7,409,  2  Cliff.  108,  2  Fish.  Pat.  Cas.  291; 
Jones  V.  Sewall,  13  Fed.  Cas.  No.  7,495, 
3  Cliff.  563,  6  Fish.  Pat.  Cas.  343,  3  Off. 
Gaz.  630  [reversed  on  other  grounds  in  91 
U.  S.  171,  23  L.  ed.  275];  Wing  v.  Richard- 
son, 30  Fed.  Cas.  No.  17,869,  2  Cliff.  449,  2 
Fish.  Pat.  Cas.  535. 

20.  Direct  evidence  of  reduction  to  practice 
and  use  necessary. —  The  reduction  to  practice 
and  use  of  inventions  claimed  to  be  prior 
to  the  patent  in  suit,  so  as  to  invalidate 
such  patent,  must  be  shown  by  direct  evi- 
dence of  the  construction  and  use  of  the 
machine  or  device.  Howes  v.  McNeal,  4  Fed. 
131,  17  Blatchf.  396.  Nothing  from  the 
patent  office  can  be  admitted  in  evidence  of 
earlier  dates  than  the  patent.  All  such  evi- 
dence would  be  hearsay  and  secondary. 
Howes  V.  McNeal,  supra. 

File  wrappers  of  patents  alleged  to  antici- 
pate are  not  competent  as  evidence  to  show 
the  reduction  to  practice  and  use  of  the  in- 
ventions therein  claimed  at  a  date  prior  to 
the  invention  of  the  patent  in  suit.  Howes 
V.  McNeal,  4  Fed.  151,  17  Blatchf..  396. 

21.  Evidence  of  prior  use  in  a  foreign  coun- 
try is  inadmissible  where  such  prior  use  is 
not  shown  in  a  patent  or  printed  publication. 
Hurlbut  V.  Schillinger,  130  U.  S.  456,  9  S. 
Ct.  584,  32  L.  ed.  1011. 

22.  The  court  must  first  construe  the  pat- 
ent offered  in  evidence,  and  if  by  its  true  con- 
struction it  has  a  tendency  to  support  the 
issue  for  which  it  is  offered,  it  is  admissible, 
but  if  it  has  no  such  tendency,  it  must  be 
excluded.  Cahoon  v.  Ring,  4  Fed.  Cas.  No. 
2,202,  1  Cliff.  592,  1  Fish.  Pat.  Cas.  397. 

A  certified  copy  of  a  patent  afterward  sur- 
rendered and  canceled  may  be  given  in  evi- 
dence to  show  that  a  device  subsequently  pat- 


ented is  not  original.  Delano  v.  Scott,  7 
Fed.  Cas.  No.  3,753,  Gilp.  489,  1  Robb  Pat. 
Cas.  700. 

A  certificate  of  the  commissioner  of  pat- 
ents of  a  copy  or  translaton  of  a  French 
volume  in  the  patent  office  is  inadmissible  to 
prove  the  existence  of  an  invention  prior 
to  the  patent  in  suit,  such  evidence  being 
merely  hearsay.  The  production  of  the  book 
itself  or  a  duly  sworn  and  proved  transla- 
tion is  the  only  way  its  contents  can  be 
shown.  Gay  lord  v.  Case,  5  Ohio  Dec.  (Re- 
print) 413,  5  Am.  L.  Rec.  494. 

A  drawing  exhibited  in  a  mere  trade  cir- 
cular, unaccompanied  by  any  evidence  that  it 
was  ever  actually  published,  or  intended  for 
general  use,  or  accessible  to  the  public,  is  not 
admissible  as  a  printed  publication  for  the 
purpose  of  showing  an  anticipation.  Brit- 
ton  V.  White  Mfg.  Co.,  61  Fed.  93.  But 
drawings  exhibited  for  the  purpose  of  show- 
ing anticipation  of  a  design  patent  are  not 
rendered  irrelevant  by  the  fact  that  they  are 
unaccompanied  by  a  written  description. 
This  objection  merely  affects  their  weight  as 
evidence  and  not  their  admissibility.  Brit- 
ton  V.  White  Mfg.  Co.,  supra. 

23.  Evans  v.  Eaton,  8  Fed.  Cas.  No.  4,559, 
Pet.  C.  C.  322,  1  Robb  Pat.  Cas.  68. 

24.  Hitchcock  v.  Shoninger  Melodeon  Co., 
12  Fed.  Cas.  No.  6,537. 

25.  Thomson-Houston  Electric  Co.  v.  West- 
ern Electric  Co.,  72  Fed.  530,  19  C.  C.  A.  1. 

Evidence  of  impracticability  of  prior  inven- 
tion.—  Evidence  is  admissible  to  show  that 
the  device  set  forth  in  the  prior  patent  is 
inoperative,  impracticable,  and  worthless. 
Harwood  v.  Mill  River  Woolen  Mfg.  Co.,  11 
Fed.  Cas.  No.  6,187,  3  Fish.  Pat.  Cas.  526. 

26.  Many  v.  Jagger,  16  Fed.  Cas.  No.  9,053, 
1  Blatchf.  372,  Fish.  Pat.  Rep.  222. 

27.  Barker  v.  Stowe,  2  Fed.  Cas.  No.  994, 
3  Ban.  &  A.  337,  15  Blatchf.  49,  14  Off.  Gaz. 
559. 
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dence,  however,  after  tlie  invention  is  perfected,  to  ascertain  the  date  of  the 
invention,  the  design  of  the  inventor,  and  the  principal  iiitetided  functions  and 
mode  of  operation.^*  And  it  has  been  held  that  the  defense  of  prior  invention 
by,  and  jmtent  to,  a  third  person  may  be  met  by  producuig  the  application  of,  and 
the  patent  to,  such  third  person,  with  his  accompanying  or  contemporaneous 
declarations.^^ 

(in)  Weight  AND  Sufficiency.  In  order  to  defeat  a  patent  on  the  ground 
of  want  of  novelty,  the  proof  of  prior  use  or  knowledge  must  be  clear  and  con- 
vincing,^" and  suthcient  to  establish  the  fact  beyond  a  reasonable  doubt.''  Antici- 
pation may  be  established  by  testimony  entirely  from  recollection  of  the  existence 
and  use  of  a  prior  device,  when  the  witnesses  are  numerous,  disinterested,  and 
unimpeached,^^  bat  not  where  such  testimony  is  indefinite  and  contradictor}-.^^ 
The  bare  recollection  of  one  witness  in  regard  to  the  peculiar  construction  of  a 
piece  of  machinery,  especially  if  the  structure  is  one  of  complex  character,  is  not 
ordinarily  sutiicient  evidence  to  defeat  a  patent;^  but  it  may  be  sufficient  where 
the  invention  sought  to  be  anticipated  is  of  simple  character.^    Much  less  testi- 


A  rejected  application  for  a  patent  is  not 
evidence  that  the  thing  described  was  ever 
used  (Herring  v.  Nelson,  12  Fed.  Cas.  No. 
6,424,  3  Ban.  &  A.  55,  14  Blatchf.  293  [re- 
versed on  other  grounds  in  107  U.  S.  640,  2 
S.  Ct.  819,  27  L.  ed.  601];  Howes  v.  McNeal, 
12  Fed.  Cas.  No.  6,789,  3  Ban.  &  A.  376,  15 
Blatchf.  103,  15  Off.  Gaz.  608)  ;  nor  is  such  a 
description  a  patent  or  a  publication  (Her- 
ring V.  Nelson,  supra ;  Northwestern  Fire  Ex- 
tinguisher Co.  V.  Philadelphia  Fire  Extin- 
guisher Co.,  18  Fed.  Cas.  No.  10,337,  1  Ban. 
&  A.  177,  6  Off.  Gaz.  34,  10  Phila.  (Pa.)  227). 

28.  Northwestern  Fire  Extinguisher  Co.  v. 
Philadelphia  Fire  Extinguisher  Co.,  18  Fed. 
Cas.  No.  10,337,  1  Ban.  &  A.  177,  6  Off. 
Gaz.  34,  10  Phila.  (Pa.)  227. 

29.  Hitchcock  v.  Shoninger  Melodeon  Co., 
12  Fed.  Cas.  No.  6,537. 

30.  Washburn,  etc.,  Mfg.  Co.  v.  Beat  'Em 
All  Barbed-Wire  Co.,  143  U.  S.  275,  12  S. 
Ct.  443,  36  L.  ed.  154  [reversing  33  Fed. 
261];  Electrical  Accumulator  Co.  v.  Julien 
Electric  Co.,  38  Fed.  117;  Donoughe  v.  Hub- 
bard, 27  Fed.  742;  Thayer  v.  Spaulding,  27 
Fed.  60  (strong  and  convincing  if  not  ab- 
solutely conclusive  proof)  ;  Zane  v.  Peck,  9 
Fed.  101;  Woven-Wire  Mattress  Co.  r.  Wire- 
Web  Bed  Co.,  8  Fed.  87  ;  Rogers  v.  Bseeher, 
3  Fed.  639;  Magic  Rudle  Co.  v.  Douglas,  10 
Fed.  Cas.  No.  8,948,  2  Fish.  Pat.  Caa.  330; 
Taylor  r.  Wood,  23  Fed.  Cas.  No.  13,808, 
1  Ban.  &  A.  270,  12  Blatclif.  110,  8  Off.  Gaz. 
90. 

31.  Washburn,  etc.,  Mfg.  Co.  v.  Beat  'Ein 
All  Barbed-Wire  Co.,  143  U.  S.  275,  12  S. 
Ct.  443,  36  L..  od.  154  \rrvcrsinq  33  Fed. 
201];  Comn  v.  Ogden,  18  Wall.  (U.  S.)  120, 
21  L.  cd.  821  ;  Binns  v.  Zuckcr,  etc..  Chem- 
ical Co.,  70  i''<'(l.  711  ;  IClectrical  Accumulator 
Co.  V.  Julien  Kloctric  Co.,  38  Fed.  117;  Co- 
hanM'.y  GhiKH  Mfg.  Co.  r.  Wliarton,  28  Fed. 
189;  Wetlierell  r.  Keilli,  27  I'Vd.  3(11;  DulTy 
V.  llcyiifiIdH,  24  I'^'d.  855;  Doubleilay  r. 
Ticiil.lv,  11  Fed.  729;  Sliirley  Sanderson. 
8  Fed.  905;  WaHliburn,  oio.,  ATfg.  Co.  i\ 
HimhIi,  4  Fi'd.  900,  10  nisH.  05;  Cmniibell  r. 
.Tiimen.  4  Fed,  Ciih.  No,  2,;161,  1  Ban.  k  A. 
45(1,  17  I'.l.ilclif.  Vl.  IH  Oir.  (!a/,.  979,  8  Ue- 
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porter  455;  Hawes  v.  Antisdel,  11  Fed.  Cas. 
No.  6,234,  2  Ban.  &  A.  10,  8  Off.  Gaz.  685; 
Konold  V.  Klein,  14  Fed.  Cas.  No.  7,925, 
3  Ban.  &  A.  226,  5  Reporter  427;  Tread- 
well  V.  Bladen,  24  Fed.  Cas.  No.  14,154, 
1  Robb  Pat.  Cas.  531,  4  Wash.  703,  holding 
that  proof  of  an  article  which  might  have 
been  made  by  a  machine  similar  to  that  for 
which  plaintiff  afterward  obtained  a  patent 
is  not  sufficient  to  invalidate  the  patent. 

Evidence  held  sufficient  to  show  prior  knowl- 
edge and  use. —  Simmond  v.  Morrison,  44  Fed. 
757;  Gibson  v.  Scribner,  22  Fed.  840; 
Doubleday  v.  Beatty,  11  Fed.  729;  Parker 
I'.  Ferguson,  18  Fed.  Cas.  No.  10,733,  1 
Blatchf.  407,  Fish.  Pat.  Rep.  260. 

Evidence  held  insufficient  to  show  prior 
knowledge  or  use. —  La  lance,  etc.,  Mfg.  Co. 
V.  Haberman  Mfg.  Co.,  55  Fed.  292,  5  C.  C.  A. 
Ill  laffxrming  53  Fed.  375]  ;  Edison  Electric 
Light  Co.  V.  Beacon  Vacuum  Pump,  etc., 
Co.,  54  Fed.  678;  Smith  v.  Davis,  34  Fed. 
783;  Wetherell  v.  Keith,  27  Fed.  304;  Yale 
Lock  Mfg.  Co.  i\  Berkshire  Nat.  Bank,  20 
Fed.  104. 

Where  the  proof  of  prior  knowledge  or  use 
is  contradictory,  mere  preponderance  is  not 
sufficient  to  invalidate  the  patent.  The  pre- 
ponderance must  be  such  as  to  remove  all 
reasonable  doubt.  Ilawes  v.  Antisdel,  11 
Fed.  Cas.  No,  6,234,  2  Ban.  &  A.  10,  8  Off. 
Gaz.  685. 

32.  American  Roll-Paper  Co.  v.  Weston,  59 
Fed.  147,  8  C.  C.  A.  56. 

33.  Untermeyer  r.  Freund,  58  Fed.  205,  7 
C.  C.  A.  183;  "Shirley  w  Sanderson,  8  Fed. 
905;  Ilawes  V.  Antisdel,  11  Fed.  Cas.  No. 
6,234,  2  Ban.  &  A.  10,  8  OfT.  Gaz.  685, 

34.  Mack  r.  Spetiom-  Optical  Mfg.  Co.,  52 
Fed.  819;  Electrical  Accumulator  Co.  r. 
Julien  Kloctric  Co.,  38  Kod,  117;  Smith  v. 
Dm  vis,  34  I'Vd,  783;  Woven-Wiro  Mat  tress  Co. 
r.  Wire-\>  cl)  BimI  Co.,  8  Fed.  87  ;  Bliiko  v. 
lOngle  Works  Mfg.  Co..  3  Fed.  Cms.  No,  1,494, 
3  Hiss,  77,  4  Fish,  Pat.  Cas,  591  ;  Ulako  r. 
Rawson,  3  Fed.  CIns.  No,  1,499,  6  Fish.  Pat. 
Cur,  74,  Tloluies  200,  3  0(1".  Gaz.  122. 

35.  Leo  r.  Tlpsou,  etc,  Oo„  43  Fed,  070; 
Rilcy  r.  Diuiicls,  20  I'Vd,  Cas,  No,  1  1.837. 
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mony  is  sufficient  to  prove  that  a  very  simple  invention  had  been  anticipated  than, 
is  necessary  to  prove  the  anticipation  of  a  complex  machine.^'^ 

D.  Utility^'  —  1.  In  General.  To  warrant  the  allowance  of  a  patent  it  must 
be  capable  of  some  benelicial  use,  in  contradistinction  to  what  is  pernicious, 
frivolous,  or  worthless.^*^  An  invention  will  be  deemed  useful  when  it  will  operate 
to  perform  the  functions  and  secure  the  result  intended,  and  its  use  is  not  con- 
trary to  public  health  or  morals.^''  While  utility  is  essential,  anj'  utility,  however 
slight,  will  be  sufficient.'*'^    It  is  not  essential  that  the  invention  should  be  the  best 


36.  Natioual  Casket  Co.,  v.  Stolts,  157  Fed. 
392;  Lee  v.  Upson,  etc.,  Co.,  43  Fed.  G70; 
Riley  v.  Daniels,  20  F'ed.  Cas.  No.  11,837. 

37.  Conclusiveness  and  effect  of  decision  of 
patent  ofiBce  see  infra,  V,  C,  15. 

38.  Dickinson  v.  Ilall,  14  Pick.  (Mass.) 
217,  25  Am.  Dec.  390;  Adams  v.  Loft,  1  Fed. 
Cas.  No.  61,  4  Ban.  &  A.  495,  8  Reporter 
612;  Bedford      Hunt,  3  Fed.  Cas.  No.  1,217, 

1  Mason  302,  1  Robb  Pat..  Cas.  148;  Cook 
V.  Ernest,  6  Fed.  Cas.  No.  3,155,  5  Fish.  Pat. 
Cas.  396,  1  Woods  195,  2  Off.  Gaz.  89;  Cox 
V.  Griggs,  6  Fed.  Cas.  No.  3,302,  1  Biss.  362, 

2  Fish.  Pat.  Cas.  174;  Hoffheins  v.  Brandt, 
12  Fed.  Cas.  No.  6,575,  3  Fish.  Pat.  Cas. 
218;  Jones  i'.  Wetherill,  13  Fed.  Cas.  No. 
7,508,  McArthur  Pat.  Cas.  409;  Kneass  v. 
Schuylkill  Bank,  14  Fed.  Cas.  No.  7,875,  1 
Robb  Pat.  Cas.  303,  4  Wash.  9;  Lowell  v. 
Lewis,  15  Fed.  Cas.  No.  8,568,  1  Mason 
182,  1  Robb  Pat.  Cas.  131;  Page  v.  Ferry, 
18  Fed.  Cas.  No.  10,662,  1  Fish.  Pat.  Cas. 
298;  Parker  v.  Stiles,  18  Fed.  Cas.  No. 
10,749,  Fish.  Pat.  Eep.  319,  5  McLean  44; 
Roemer  v.  Logowitz,  20  Fed.  Cas.  No.  11,996; 
In  re  Smith,  22  Fed.  Cas.  No.  12,982,  Mc- 
Arthur Pat.  Cas.  255;  Thompson  v.  Haight, 
23  Fed.  Cas.  No.  13,957;  Westlake  v.  Cart- 
ter,  29  Fed.  Cas.  No.  17,451,  6  Fish.  Pat. 
Cas.  519,  4  Off.  Gaz.  636;  Whitney  v.  Em- 
mett,  29  Fea.  Cas.  No.  17,585,  Baldw.  303, 

1  Robb  Pat.  Cas.  567;  Wintermute  V.  Red- 
ington,  30  Fed.  Cas.  No.  17,896,  1  Fish.  Pat. 
Cas.  239;  Crompton  v.  Belknap  Mills,  30 
Fed.  Cas.  No.  18,285,  3  Fish.  Pat.  Cas.  536. 

39.  Must  have  practical  utility.  Smith  v. 
Nichols,  21  Wall.  (U.  S.)  112,  22  L.  ed. 
566. 

Designs. — In  designs  utility  relates  to  orna- 
mental appearance.  Smith  v.  Whitman  Sad- 
dle Co.,  148  U.  S.  674,  13  S.  Ct.  768,  37  L. 
ed.  606;  Westinghouse  Electric,  etc.,  Co.  v. 
Triumph  Electric  Co.,  97  Fed.  99,  38  C.  C. 
A.  65;  Rowe  v.  Blodgett,  etc.,  Co.,  98  Off. 
Gaz.  1286.  And  see  Simpson  v.  Davis,  12 
Fed.  144,  20  Blatchf.  413. 

An  inoperative  device  is  not  useful.  Thom- 
son-Houston Electric  Co.  v.  Lorain  Steel  Co., 
103  Fed.  641;  Torrant  v.  Duluth  Lumber 
Co.,  30  Fed.  830;  Brown  v.  Whittemore,  4 
Fed.  Cas.  No.  2,033,  5  Fish.  Pat.  Cas.  524, 

2  Off.  Gaz.  248;  In  re  Cushman,  6  Fed.  Cas. 
No.  3,513,  McArthur  Pat.  Cas.  569. 

Artificial  honey  is  useful  and  not  a  fraud. 
In  re  Corbin,  6  Fed.  Cas.  No.  3,224,  Mc- 
Arthur Pat.  Cas.  521. 

Devices  for  amusement  are  useful  and  pat- 
entable. Boynton  Co.  v.  Morris  Chute  Co., 
82  Fed.  440. 


Spotting  tobacco  leaves  to  deceive  users  is 
not  a  useful  invention  and  the  patent  is 
void.  Rickard  v.  Du  Bon,  103  Fed.  8G8,  43 
C.  C.  A.  360. 

Devices  used  for  gambling. —  Where  a  pat- 
ented device  can  be  used  only  for  gambling 
purposes,  the  patent  is  void  for  want  of 
utility  (Schultze  v.  Holtz,  82  Fed.  448); 
and  the  same  has  been  held  to  be  the  case 
in  regard  to  a  device  which  has  been  used 
only  for  gambling  purposes,  although  it  is 
possible  that  a  useful  application  may  be 
found  for  it  (Reliance  Novelty  Co.  v.  Dwor- 
zek,  80  Fed.  902;  National  Automatic  De- 
vice Co.  V.  Lloyd,  40  Fed.  89,  5  L.  R.  A. 
784).  But  see  Fuller  v.  Berger,  120  Fed.  274, 
56  C.  C.  A.  588,  65  L.  R.  A.  381,  holding 
that  a  patent  for  a  bogus  coin  detector  for 
coin-operated  vending  machines,  which  is 
adapted  to  be  used  with  any  coin-operated 
machine,  is  not  void  for  lack  of  utility  be- 
cause it  was  assigned  by  the  inventor  to  a 
manufacturer  of  gambling  machines  and  has 
been  used  solely  in  connection  with  such 
machines. 

Useful  by  itself. — It  need  not  be  necessarily 
useful  by  itself.  Wheeler  v.  Clipper  Mower, 
etc.,  Co.,  29  Fed.  Cas.  No.  17,493,  10  Blatchf. 
181,  6  Fish.  Pat.  Cas.  1,  2  Off.  Gaz.  442. 

In  England  utility  does  not  mean  either 
abstract  utility  or  comparative  or  competi- 
tive utility,  or  commercial  utility.  Wels- 
bach  Incandescent  Gas  Light  Co.  v.  New 
Incandescent  Gas  Lighting  Co.,  [1900]  1  Ch. 
843,  69  L.  J.  Ch.  343,  82  L.  T.  Rep.  N.  S. 
293,  48  Wkly.  Rep.  362  (Buckley,  J.)  ;  Ha- 
worth  V.  Hardcastle,  1  Bilig.  N.  Cas.  182,  3 
L.  J.  C.  P.  311,  4  Moore  &  S.  720,  27  E.  C.  L. 
597. 

40.  Dowagiac  Mfg.  Co.  v.  Superior  Drill 
Co.,  115  Fed.,  886,  53  C.  C.  A.  36;  Gibbs  v. 
Hoefner,  19  Fed.  323;  Chandler  v.  Ladd,  5 
Fed.  Cas.  No.  2,593,  McArthur  Pat.  Cas. 
493;  Conover  v.  Roach,  6  Fed.  Cas.  No.  3,125, 
4  Fish.  Pat.  Cas.  12;  Crouch  v.  Speer,  6  Fed. 
Cas.  No.  3,438,  1  Ban.  &  A.  145,  6  Off.  Gaz. 
187;  Doherty  v.  Haynes,  7  Fed.  Cas.  No. 
3,963,  1  Ban.  &  A.  289,  4  Cliff.  291,  6  Off. 
Gaz.  118;  Johnson  v.  Root,  13  Fed.  Cas.  No. 
7.411,  1  Fish.  Pat.  Cas.  351;  Tilghman  v. 
Werk,  23  Fed.  Cas.  No.  14,046,  1  Bond  511, 
2  Fish.  Pat.  Cas.  229;  Vance  v.  Campbell, 
28  Fed.  Cas.  No.  16,837,  1  Fish.  Pat.  Cas. 
483. 

Limitation  of  rule. —  The  rule  that  when 
an  invention  is  useful  for  some  purpose  the 
degree  of  usefulness  is  not  a  subject  for  con- 
sideration is  applicable  only  when  the  valid- 
ity of  a  patent  already  issued  is  attacked 
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of  its  kind  or  incapable  of  improvement,''^  or  that  it  should  accomplish  all  that 
the  inventor  claimed  for  it  and  it  is  of  no  consequence  whether  the  utility  of  an 
invention  be  general  or  limited  to  a  few  cases.'*^  Every  patent  as  to  utiHty 
depends  on  the  state  of  the  art  at  the  time  of  the  claim  made  or  patent  issued 
and  if  tlie  invention  was  useful  when  the  patent  was  granted,  tlie  patent  is  valid, 
and  the  fact  tliat  it  has  become  useless  since  by  the  discovery  of  some  other  method 
which  dispenses  with  it  gives  no  right  to  others  to  use  it/^ 

2.  Evidence  of  Utility.  Extensive  use  is  evidence  of  utility  and  where  an 
invention  involves  reflection  and  experiments  to  bring  it  to  practical  maturity,  its 
evident  utility,  indicated  by  its  prompt  displacement  of  other  devices  and  exten- 
sive use,  strongly  attest  its  patentable  merit/^  While  the  issuance  of  a  patent  is 
not  conclusive  evidence  on  the  question  of  utility,**  it  is  ])rima  facie  evidence 
thei'eof.'**  The  presumptions  of  the  law  are  in  favor  of  a  patent^  and  the  burden 
is  on  defendant  to  show  that  it  is  not  useful  in  any  degree.*^  An  infringement  of 
an  invention  amounts  to  an  admission  of  utility    because  use  implies  utility.  It 


in  a  court  of  law;  but  when  the  question 
is  as  to  the  issuance  of  a  patent  the  rule 
is  that  prescribed  by  the  statute  (Acts 
(1836),  §  7),  namely,  that  "the  Commis- 
sioner shall  deem  it  to  be  sufficiently  useful 
and  important."  In  re  Cushman,  6  Fed. 
Cas.  No.  3,513,  McArthur  Pat.  Cas.  569. 

41.  Lamb  Knit  Goods  Co.  v.  Lamb  Glove, 
etc.,  Co.,  120  Fed.  267,  56  C.  C.  A.  547; 
Crown  Cork,  etc.,  Co.  v.  Aluminum  Stopper 
Co.,  108  Fted.  845,  48  C.  C.  A.  72;  Westing- 
house  V.  Boyden  Power  Brake  Co.,  66  Fed. 
997;  Bedford  v.  Hunt,  3  Fed.  Cas.  No.  1,217, 

1  Mason  302,  1  Eobb  Pat.  Cas.  148;  Blake 
V.  Smith,  3  Fed.  Cas.  No.  1,502;  Carr  v. 
Eice,  5  Fed.  Cas.  No.  2,440,  1  Fish.  Pat. 
Cas.  198 ;  Chandler  v.  Ladd,  5  Fed.  Cas.  No. 
2,593,  McArthur  Pat.  Cas.  493;  Many  v. 
Jagger,  16  Fed.  Cas.  No.  9,055,  1  Blatchf. 
372,  1  Fish.  Pat.  Rep.  222;  Mix  v.  Perkins, 
17  Fed.  Cas.  No.  9,677;  Parkhurst  v.  Kins- 
man, 18  Fed.  Cas.  No.  10,757,  1  Blatchf. 
488,  1  Fish.  Pat.  Eep.  161;  Wheeler  r.  Clip- 
per Mower,  etc.,  Co.,  29  Fed.  Cas.  No. 
17,493,  10  Blatchf.  181,  6  Fish.  Pat.  Cas.  1, 

2  Off.  Gaz.  442;  Wilbur  v.  Beecher,  29  Fed., 
Cas.  No.  17,634,  2  Blatchf.  132,  1  Fish.  Pat. 
Rep.  401.  • 

42.  Fames  v.  Cook,  8  Fed.  Cas.  No.  4,239, 
2  Fish.  Pat.  Cas.  146. 

43.  Bedford  v.  Hunt,  3  Fed.  Cas.  No.  1,217, 
1  ]\Tason  302,  1  Robb  Pat.  Cas.  148. 

The  word  "  useful  "  as  used  in  the  statutes 
docs  not  prescribe  general  utility  as  the  test 
of  the  sufficiency  of  an  invention  to  support 
a  patent.  It  is  used  merely  in  contradis- 
tinction (o  wliat  is  frivolous  or  mischievous 
to  tlie  public.  Wintormutc  v.  Rcdington,  30 
Fed.  Cas.  No.  17,896,  1  Fish.  Pat.  Cas.  239. 

44.  II.  S.,  etc.,  Salaiiiander  Felting  Co.  c. 
Haven,  28  Fed.  Cas.  No.  16,788,  2  Ban.  &  A.. 
\M,  9  Off.  (!az.  253;  Wlieelcr  v.  Clipiior 
Mower,  etc,  Co.,  29  Fed.  Cas.  No.  17,493, 
10  Bliitnhf.  181,  0  Fish.  Pat.  Cas.  1,  2  Off. 
(Jii/..  -142. 

45.  l'r)[)pcn]iiiHcn  v.  New  York  Outta  Percha 
Comb  Co.,  19  Fed.  CaH.  No.  11,283,  2  Fiwli. 
Pnt.  OaH.  02. 

40.  AdiiiiiH  r.  KdwardH,  1  Fed.  Cas.  No.  53, 
1  I'al.  Cmh.  1  ;   Sclimim  v.  Baker,  21 
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Fed.  Cas.  No.  12,440.  And  see  In  re  Thurs- 
ton, 26  App.  Cas.  (D.  C.)  315. 

Increased  salableness  shows  utility.  New- 
bury V.  Fowler,  28  Fed.  454. 

47.  Lorillard  v.  McDowell,  15  Fed.  Cas. 
No.  8,510,  2  Ban..  &  A.  531,  11  Off.  Gaz.  640, 
13  Phila.  (Pa.)  461. 

48.  Bierce  v.  Stocking,  11  Gray  (Mass.) 
174. 

49.  Corvallis  Fruit  Co.  v.  Curran,  8  Fed. 
150,  7  Sawy.  270;  Miller,  etc.,  Mfg.  Co.  v. 
Du  Brul,  17  Fed.  Cas.  No.  9,597,  2  Ban.  & 
A.  618,  12  Off.  Gaz.  351;  Potter  v.  Holland, 
19  Fed.  Cas.  No.  11,330,  4  Blatchf.  238,  1 
Fish.  Pat.  Cas.  382;  Rice  v.  Heald,  20  Fed. 
Cas.  No.  11,752  [reversed  on  other  grounds 
in  104  U.  S.  737,  26  L.  ed.  910];  Rollhaus 
V.  McPherson,  20  Fted.  Cas.  No.  12,026. 

50.  Kirk  v.  Du  Bois,  33  Fed.  252 ;  Geier  v. 
Goetinger,  10  Fed.  Cas.  No.  5,299,  1  Ban.  & 
A.  553,  7  Off.  Gaz.  563. 

51.  Kirk  v.  Du  Bois,  33  Fed.  252;  Parker 
V.  Stiles,  18  Fed.  Cas.  No.  10,749,  5  McLean 
44,  Fish.  Pat.  Rep.  319;  Vance  v.  Campbell, 
28  Fed.  Cas.  No.  16,837,  1  Fish.  Pat.  Cas. 
483. 

52.  International  Tooth  Crown  Co.  v. 
Hanks'  Dental  Assoc.,  Ill  Fed.  916  [affirmed 
in  122  Fed.  74,  58  C.  C  A.  180] ;  Goss  Print- 
ing-Press  Co.  f.  Scott,  108  Fed.  253,  47 
C.  C.  A.  302 ;  Niles  Tool  Works  v.  Betts  Mach. 
Co.,  27  Fed.  301 ;  Hancock  Inspirator  Co.  r. 
Jenks,  21  Fed.  911;  Foye  v.  Nichols,  13  Fed. 
125,  8  Sawy.  201;  Tyler  v.  Crane,  7  Fed. 
775;  Coleman  v.  Liesor,  5  Fed.  Cas.  No. 
2,984;  Hays  v.  Sulsor,  11  Fed.  Cas.  No. 
6,271,  1  Bond  279,  1  Fish.  Pnt.  Cas.  532; 
Simpson  r.  Mad  River  R.  Co.,  22  Fed.  Caa. 
No.  12,885,  6  McT^an  603;  Smith  r.  Glon- 
dnle  Elastic  Fabrics  Co.,  22  Fed.  Caa.  No. 
13,050,  1  Ban.  &  A.  58,  Ilolnios  340,  5  Off. 
Gaz.  429;  Smith  V.  Prior,  22  Fed.  Cas.  No. 
13,095,  4  Fish.  Pat.  Cas.  409,  2  Sawy.  401, 
4  Off.  Gaz.  633;  Tinrill  r.  Illinois  (Vnt.  I!. 
Co.,  24  Fed.  CaH.  No.  14,270,  3  Hiss.  66,  3 
Fisli.  Pnt.  Caa.  330;  Vance  r.  ("Inmpboll,  28 
li'rd.  Cas.  No.  16,837,  1  Fish.  Pat.  Cna.  483; 
VVliilncy  r.  Mowry,  29  Fed.  (^aa.  No.  17,594. 
4  MhIi.  Pat.  Caa.  207  \rrrcrs<ul  on  other 
grounds  in  14  Wall.  (!20,  20  ]j.  ed.  800]. 
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is  fair  to  presume  that  the  person  using  an  invention  would  not  do  so  if  he  thought 
it  of  no  utility,^  and  he  is  estopped  to  deny  that  it  possesses  utihty.^* 

E.  Invention  —  l.  Necessity.  The  subject-matter  of  patents  must  be  of  such 
a  character  as  to  have  called  for  an  exercise  of  the  inventive  or  creative  faculties 
of  tlie  mind  as  distinguished  from  the  mere  exercise  of  the  knowledge  and 
judgment  expected  of  those  skilled  in  the  particular  art/^  although  the  right  to  a 
patent  does  not  depend  upon  the  quantity  of  thought,  ingenuity,  skill,  labor,  or 
experiment  which  was  bestowed  upon  the  production.^'' 

2.  Nature.  While  attempts  have  been  made  to  define  invention,^  the  courts 
and  text  writers  have  found  it  impossible  to  so  define  it  as  to  furnish  a  test  for 
determining  whether  a  particular  act  or  discovery  called  for  an  exercise  of  the 
inventive  faculties.^^  It  is  a  matter  resting  in  judgment  and  therefore  no  fixed 
rule  for  its  determination  is  possible.  Certain  controlling  principles  are,  however, 
settled  and  assist  in  reaching  the  proper  conclusion  in  particular  cases.  Thus  it 
is  declared  that  an  act  of  invention  is  primarily  mental  and  involves  the  conception 
■or  mental  construction  of  a  means  not  previously  known  for  accomplishing  a  use- 
ful result.^    It  is  not  the  mere  adaptation  of  old  means  by  common  i*easoning, 


The  fact  that  the  patented  article  has 
superseded  all  others  before  in  use,  and  that 
the  party  charged  with  infringing  has 
adopted  it  in  the  place  of  those  before  made 
and  sold  by  him,  constitutes  strong  evidence 
of  usefulness.  Smith  v.  Prior,  22  Fed.  Cas. 
No.  13,095,  4  Fish.  Pat.  Cas.  469,  2  Sawy. 
461,  4  Off.  Gaz.  633. 

53.  Coleman  v.  Liesor,  6  Fed.  Cas.  No. 
2,984. 

54.  Coleman  v.  Liesor,  6  Fed.  Cas.  No. 
2,984;  Hays  V.  Sulsor,  11  Fed.  Cas.  No. 
6,271,  1  Bond  279,  1  Fish.  Pat.  Cas.  532; 
Vance  v.  Campbell,  28  Fed.  Cas.  No.  16,837, 
1  Fish.  Pat.  Cas.  483. 

55.  In  re  Schraubstadter,  26  App.  Cas. 
(D.  C.)  331;  Yale  Lock  Mfg.  Co.  v.  Green- 
leaf,  117  U.  S.  554,  6  S.  Ct.  846,  29  L.  ed. 
952;  Thompson  v.  Boisselier,  114  U.  S.  1, 
5  S.  Ct.  1042,  29  L.  ed.  76;  Enterprise  Mfg. 
Co.  V.  Sargent,  28  Fed.  185;  Patterson  v. 
Gaslight,  etc.,  Co.,  2  Ch.  D.  812,  45  L.  J. 
Ch.  843,  35  L.  T.  Rep.  N.  S.  11;  Pirrie  v. 
York  St.  Flax  Spinning  Co.,  [1894]  1  Ir. 
417;  NicoU  v.  Swears,  69  L.  T.  Rep.  N.  S. 
110;  Kemp  V.  Chown,  7  Can.  Exch.  306; 
Yates  f.  Great  Western  R.  Co.,  2  Ont.  App. 
226;  Waterous  v.  Bishop,  20  U.  C.  C.  P. 
29. 

If  there  is  an  invention  to  any  extent  it  is 

suflScient.  Teese  v.  Phelps,  23  Fed.  Cas.  No. 
13,819,  McAllister  48. 

56.  Pearce  v.  Mulford,  102  U.  S.  112,  26 
L.  ed.  93;  Muller  v.  Ellison,  27  Fed.  456; 
Arnold  v.  Pettee,  1  Fed.  Cas.  No.  561&. 

New  result  indicates  invention.  Canning- 
ton  V.  Nuttall,  L.  R.  5  H.  L.  205,  40  L.  J. 
Ch.  739;  Curtis  v.  Piatt,  L.  R.  1  H.  L.  337, 
35  L.  J.  Ch.  852;  Proctor  v.  Bennis,  36  Ch. 
D.  740,  57  L.  J.  Ch.  11,  57  L.  T.  Rep.  N.  S. 
€62,  36  Wkly.  Rep.  456 ;  Thompson  i;.  Moore, 
L.  R.  23  Ir.  599. 

57.  Washburn,  etc.,  Mfg.  Co.  v.  Haish,  4 
Fed.  900,  10  Biss,  65 ;  Hoe  v.  Cottrell,  1  Fed. 
597,  17  Blatchf.  546;  Carr  v.  Rice,  5  Fed. 
Cas.  No.  2,440,  1  Fish.  Pat.  Cas.  198;  Clark 
Patent  Steam,  etc.,  Co.  v.  Copsland,  5  Fed. 
Cas.  No.  2,866,  2  Fish.  Pat.  Cas.  221;  Jones 


V.  Sewall,  13  Fed.  Cas.  No.  7,495,  3  Cliff. 
663,  6  Fish.  Pat.  Cas.  343,  3  Off.  Gaz.  630 
{reversed  on  other  grounds  in  91  U.  S.  171, 
23  L.  ed.  275]  ;  Magic  Ruffle  Co.  v.  Douglas, 
16  Fed.  Cas.  No.  8,948,  2  Fish.  Pat.  Cas. 
330;  Middleton  Tool  Co.  v.  Judd,  17  Fed. 
Cas.  No.  9,536,  3  Fish.  Pat.  Cas.  141 ;  Potter 
V.  Holland,  19  Fed.  Cas.  No.  11,330,  4 
Blatchf.  238,  1  Fish.  Pat.  Cas.  382. 

58.  Invention  is  that  intuitive  faculty  of 
the  mind  put  forth  in  the  search  of  new 
results  or  new  methods  creating  what  had 
not  before  existed  or  bringing  to  light  what 
had  been  hidden  from  visions.  Hollister  v. 
Benedict,  etc.,  Mfg.  Co.,  113  U.  S.  59,  5 
S.  Ct.  717,  28  L.  ed.  901.  The  finding  out, 
the  contriving,  the  creating  of  something 
which  did  not  exist,  and  was  not  known 
before,  and  which  can  be  made  useful  and 
advantageous  in  the  pursuits  of  life  or 
which  can  add  to  the  enjoyment  of  mankind. 
Leidersdorf  v.  Flint,  15  Fed.  Cas.  No.  8,219,  8 
Biss.  327,  6  Reporter  739. 

59.  MeCIain  v.  Ortmayer,  141  U.  S.  419,  12 
S.  Ct.  76,  35  L.  ed.  800;  Hanifen  v.  Armi- 
tage,  117  Fed.  845. 

Judicial  minds  may  reach  different  conclu- 
sions in  simple  cases.  Beer  v.  Waldridge,  100 
Fed.  465,  40  C.  C.  A.  496. 

60.  Eck  V.  Kutz,  132  Fed.  758;  Davis  v. 
Fredericks,  99  Fed.  69,  21  Blatchf.  556; 
Adams  v.  Edwards,  1  Fed.  Cas.  No.  53,  1  Fish. 
Pat.  Cas.  1 ;  Conovcr  v.  Roach,  6  Fed.  Cas. 
No.  3,125,  4  Fish.  Pat.  Cas.  12;  Ransom  v. 
New  York,  20  Fed.  Cas.  No.  11,573,  1  Fish. 
Pat.  Cas.  252.   And  see  infra,  IV,  A,  10. 

To  constitute  invention  there  must  be  a 
definite  idea  of  the  complete  operative  means. 
—  Must  leave  no  essential  for  subsequent  con- 
ception.  Wheaton  v.  Kendall,  85  Fed.  666. 

Mental  doubt. —  A  patentable  invention  is 
a  mental  result.  The  machine  process  or 
product  is  but  its  material  reflex  and  embodi- 
ment. Smith  V.  Nichols,  21  Wall.  (U.  S.) 
118,  22  L.  ed.  566. 

The  date  of  invention  is  the  date  of  the 
mental  conception.  Colt  v.  Massachusetts 
Arms  Co.,  6  Fed.  Cas.  No.  3,030,  1  Fish.  Pat. 
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but  is  the  construction  of  new  means  tliroiigli  an  exercise  of  tlie  creative  faculties 
of  tlie  niind.®^ 

3.  Invention  and  Discovery  Synonymous.    There  is  no  distinction  in  patent  law 

between  invention  and  discovery.''^  Tiie  discovery  of  a  new  substance  or  element 
of  nature  or  a  new  principle  or  force  is  not  patentable,  \mi  the  invention  or 
discovery  of  a  new  means  for  making  them  practically  useful  may  be."^ 

4.  Prior  Art  Considered.  In  determining  whether  there  was  invention  in  a 
jjarticular  case  everything  previously  known  in  the  art  through  patents,  pul;lica- 
tions,  or  use  must  be  taken  into  consideration,^*  since  the  patentee  is  in  law 
presumed  to  have  known  of  everything  in  the  prior  art.^^ 

5.  Novelty  and  Superiority  Not  Invention.  A  party  has  not  necessarily  made 
an  invention  merely  because  he  has  done  what  no  one  had  done  before.  Mere 
novelty  and  utility  are  not  enough  to  sustain  a  patent,  since  there  must  also  be 
invention.^''    He  must  do  something  which  the  ordinary  person  skilled  in  the  art 


Cas.  108.  Sea  also  U.  S.  Eev.  St.  (1878) 
§  4920. 

61.  Matter  of  Gould,  1  MacArthur  (D.  C.) 
410;  Knapp  v.  Morss,  150  U.  S.  221,  14  S.  Ct. 
81,  37  L.  ed.  1059:  Dunbar  v.  Meyers,  94 
U.  S.  187,  24  L.  ed.  34 ;  Cleveland  Faucet  Co. 
V.  Vulcan  Brass  Co.,  72  Fed.  505;  Muller  v. 
Ellison,  27  Fed.  456;  Woodman  v.  Stimpson, 
30  Fed.  Cas.  No.  17,979,  3  Fish.  Pat.  Cas.  98 
^reversed  on  other  grounds  in  10  Wall.  117, 
19  L.  ed.  866]. 

Result. —  Invention  may  reside  more  in  the 
result  than  in  the  changes  of  structure. 
Stewart  v.  Mahony,  5  Fed.  302;  Treadwell  v. 
Fox,  24  Fed.  Cas.  No.  14,156.  Tapering  um- 
brella stick  is  patentable.  Rose  v.  Hirsch,  77 
Fed.  469,  23  C.  C.  A.  246  [reversing  71  Fed. 
881]. 

Placing  hand-holds  on  book-shelves  is  not 
invention.  Fenton  Metallic  Mfg.  Co.  v.  Chase, 
73  Fed.  831. 

Mere  directions  how  to  use  a  tool  skilfully 
is  not  invention.  Walker  r.  Rawson,  29  Fed. 
Cas.  No.  17,083,  4  Ban.  &  A.  128. 

Changing  sequence  of  operation  is  not  in- 
vention. Union  Paper-Bag  Maeh.  Co.  v. 
Waterbury,  70  Fed.  240,  17  C.  C.  A.  84 
[affirming  58  Fed.  5GG]. 

Putting  old  article  in  convenient  receptacle 
is  not  invention.  Hurd  v.  Snow,  35  Fed. 
423. 

Making  parts  match  or  fit  each  other  is  not 
invention.  Delvin  r.  liaise,  43  Fed.  795  [af- 
firmed in  159  U.  S.  251,  15  S.  Ct.  1038,  40 
L.  ed.  138]. 

Placing  sheets  of  fly  paper  face  to  face  is 
jKit  invention.  Andrew.s  r.  Tliuni,  ()7  Fed. 
911,  15  C.      A.  07  [rcvcr.siiiy  53  Fed.  84 ]. 

For  other  cases  illustrative  of  lack  of  in- 
vention He(!  Corbin  Cabinet  Lock  Co.  v.  Eagle 
Co.,  150  I'.  S.  38,  14  S.  Ct.  28,  37  L.  cd.  989; 
J'lilent  Clothing  Co.  r.  (Jlover,  141  U.  S.  5(iO, 
12  S.  CL  79,  35  L.  ed.  858;  MeCl.'iin  r.  Ort- 
niMycr,  141  II.  S.  419,  12  S,  Ct.  70,  35  L.  ed. 
800;  (Jliirk  ]'<)innc(?  i loldcr  Co.  v.  l<'erguaon, 
119  U.  S.  335,  7  S.  C.i.  382,  30  L.  od.  406; 
KHtey  r.  Itmd.'tt,  10!)  (1.  S.  «3:i,  3  S.  Ct.  531, 
27  ed.  I05H;  Oniee  Speeinlty  Mfg.  Co.  1). 
Co.iUe,  ele.,  Co.,  73  Fed.  (!H'1;"New  York  7;. 
Ameiieim  Ciilde  R.  Co..  70  Fed.  853.  17 
(',.  C.  A.  407  \rcvrrniv<i  50  I'Vd.  149,  (IS  h'ed. 
2271;  Cover)   ;•.  TriiverH  Co.,  70  Fed.  7HH; 
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Philadelphia  Novelty  Mfg.  Co.  v.  Weaks,  61 
Fed.  405,  9  C.  C.  A.  555  [affirming  52  Fed. 
816]  ;  Butte  City  St.  R.  Co.  v.  Pacific  Cable 
R.  Co.,  CO  Fed.  410,  9  C.  C.  A.  41  [reversing 
55  Fed.  700];  Green  v.  Lynn,  55  Fed.  516; 
National  Surface  Guard  Co.  v.  Merrill,  49 
Fed.  157,  1  C.  C.  A.  214;  Root  v.  Sontag,  47 
Fed.  309;  Davis  v.  Parkman,  45  Fed.  693 
[affirmed  in  71  Fed.  961,  18  C.  C.  A.  398] ; 
Williams  Mfg.  Co.  r.  Franklin,  41  Fed.  393; 
Puetz  V.  Bransford,  31  Fed.  458;  Celluloid 
Mfg.  Co.  f.  Zylonite  Novelty  Co.,  30  Fed. 
617. 

62.  7m  re  Kemper,  14  Fed.  Cas.  No.  7,687, 
Cranch  Pat.  Dec.  89,  McArthur  Pat.  Cas.  1. 

63.  See  supra,  II,  A,  5. 

64.  Busell  Trimmer  Co.  v.  Stevens,  137 
U.  S.  423,  11  S.  Ct.  150,  34  L.  ed.  719  [affirm- 
ing 28  Fed.  575] ;  Foote  v.  Silsbv,  9  Fed.  Cas. 
No.  4,919,  1  Blatchf.  542,  1  Fish.  Pat.  Rap. 
391. 

65.  Millett  V.  Allen,  27  App.  Cas.  (D.  C.) 
70;  Derby  v.  Thompson,  146  U.  S.  476,  13 
S.  Ct.  181,  36  L.  ed.  1051;  Sewall  v.  Jones, 
91  U.  S.  171,  23  L.  ed.  275;  Evans  v.  Eaton, 
3  Wheat.  (U.  S.)  454,  4  L.  ed.  433;  Lattelier 
•r.  Mann,  91  Fed.  909;  Fry  v.  Rookwood  Pot- 
tery Co.,  90  Fed.  494;  Stearns  v.  Russell,  85 
Fed.  218,  29  C.  C.  A.  121;  Crompton  r. 
Knowles,  7  Fed.  199;  Dawson  v.  Follen,  7 
Fed.  Cas.  No.  3,670,  1  Robb  Pat.  Cas.  9,  2 
Wash.  311;  Hovey  v.  Henrv,  12  Fed.  Cas. 
No.  6,742;  Larabee  v.  Cortlnn,  14  Fed.  Cas. 
No.  8,084,  3  Fish.  Pat.  Cas.  5,  T.aney  180; 
Roemer  r.  Simon,  20  Fed.  Cas.  No.  11,997,  1 
Ban.  &  A.  138,  5  Off.  Gaz.  555;  Spain  r. 
Gamble,  22  Fed.  Cas.  No.  13,199,  McArthur 
Pat.  Cas.  358. 

'66.  Jn  rc  Colton,  21  App.  Cas.  (D.  C.) 
17;  Yale  Lock  Mfg.  Co.  v.  Greenleaf.  117 
XT.  S.  654,  6  S.  Ct.  846,  29  L.  od.  952 ;  Tliomp- 
Hon  r.  Bois.selior,  114  U.  S.  1,  5  S.  Ct.  1042, 
29  L.  ed.  76;  IMillignn,  etc..  Glue  Co.  v.  Up- 
ton, 97  IT.  S.  3,  24  L.  ed.  985;  Wills  r.  Seran- 
toii  Cold  Slorngo  Co.,  147  Fed.  525  [affirmed 
in  153  Fed.  181];  Dunbar  r.  Enslorn  ICle- 
viiting  Co.,  81  Fed.  201,  20  C.  C.  A.  330; 
Hnldwin  r.  llaynes,  28  Fed.  99;  May  r.  Fond 
(111  Lne  Counl'v,  27  Fed.  091;  Pori-y  r.  Co- 
oiienitive  Foiiiidry  Co.,  12  Fed.  430,  20 
Itlnl.''  f,  'l!»H.    See  also  Winner  r.  Grant.  7 
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would  not  know  how  to  do  if  tlie  occasion  for  it  arose.*'''  He  lias  not  made  an 
invention  merely  because  he  was  the  first  to  see  the  occasion  or  appreciate  the 
advisabilit}'  of  doing  the  thing/^  or  because  he  has  done  it  better.  An  article  is 
not  patentable  merely  because  it  is  better,  cheaper,  or  more  merchantable,®* 
although  novelty  combined  with  superiority  may  show  invention.™ 

6.  Simplicity  Does  Not  Negative.  Simplicity  of  the  means  employed  does  not 
show  that  there  was  no  exercise  of  the  inventive  faculty  in  devising  it,"*'  but  on 
the  contrary  the  highest  order  of  inventive  genius  may  have  been  required  to  per- 
ceive that  such  simple  means  might  be  used  to  accomplish  the  desired  result.''^ 

7.  Complexity  Not  Proof  of  Invention.  Mere  multiplicity  of  elements  in  the 
means  employed  does  not  show  that  invention  was  required  to  devise  it.''^  Mul- 
tiplicity of  elements  may  go  on  indefinitely  without  making  invention.''^'' 

8.  Mechanical  Skill.  Where  the  ordinary  person  skilled  in  the  particular  art 
advised  of  the  end  to  be  accomplished  would  spontaneously  think  of  or  pro- 
duce the  means  for  accomplishing  it,  the  production  of  the  means  involves  mere 
mechanical  skill  and  not  invention.''^    The  design  of  the  patent  laws  is  to  reward 


Utility  may  help  to  determine  the  question 
of  invention,  increased  efficiency  being  ac- 
cepted as  an  important  factor.  American 
Caramel  Co.  v.  Mills,  149  Fed.  743,  79  C.  C.  A. 
449. 

67.  Hollister  v.  Benedict,  etc.,  Mfg.  Co., 
113  U.  S.  59,  5  S.  Ct.  717,  28  L.  ed.  901; 
Dunbar  v.  Meyers,  94  U.  S.  187,  24  L.  ed. 
34;  Johnson  Co.  v.  Tidewater  Steel  Works, 
56  Fed.  43,  5  C.  C.  A.  412  ^affirming  50  Fed. 
90];  Wellins;  v.  Crane,  14  Fed.  571;  Barry  v. 
Gugenlieim,  2  Fed.  Cas.  No.  1,0G1,  5  Fish. 
Pat.  Cas.  452,  1  Off.  Gaz.  382 ;  Carter  v.  Mes- 
singer,  5  Fed.  Cas.  No.  2,478,  11  Blatehf. 
34 ;  Smith  v.  Frazer,  22  Fed.  Cas.  No.  13,048, 
5  Fish.  Pat.  Cas.  543,  2  Off.  Gaz.  175.  And 
see  supra,  III,  E,  1 ;  in/m.  III,  E,  8. 

Every  shadow  of  a  shade  of  an  idea  is 
not  patentable.  Atlantic  Works  v.  Brady, 
107  U.  S.  192,  2  S.  Ct.  225,  27  L.  ed.  438. 

68.  Hollister  v.  Benedict,  etc.,  Mfg.  Co., 
113  U.  S.  59,  5  S.  Ct.  717,  28  L.  ed.  901; 
Couse  v.  Johnson,  6  Fed.  Cas.  No.  3,288,  4 
Ban.  &  A.  501,  16  Off.  Gaz.  719. 

69.  Hotchkiss  v.  Greenwood,  11  How. 
(U.  S.)  248,  13  L.  ed.  683;  Greist  Mfg.  Co. 
V.  Parsons,  125  Fed.  116,  60  C.  C.  A.  34; 
Peters  v.  Union  Biscuit  Co.,  120  Fed.  679 
{_reverscd  on  other  grounds  in  125  Fed.  601, 
60  C.  C.  A.  337] ;  Shoe  v.  Gimbel,  96  Fed. 
96;  Birmingham  Cement  Mfg.  Co.  v.  Gates 
Iron  Works,  78  Fed.  350,  24  C.  C.  A.  132; 
Schwarzwaslder  r.  Detroit,  77  Fed.  886;  An- 
drews V.  Thum,  67  Fed.  911,  15  C.  C.  A.  67; 
Smith  V.  Nichols,  22  Fed.  Cas.  No.  13,084,  6 
Fish.  Pat.  Cas.  61,  Holmes  172,  2  Off.  Gaz. 
649  laffirrned  in  21  Wall.  112,  22  L.  ed.  566]  ; 
Yearsley  v.  Brookfield,  30  Fed.  Cas.  No. 
18,131,  McArthur  Pat.  Cas.  193. 

70.  Ballard  v.  McCluskey,  58  Fed.  880. 

71.  United  Shirt,  etc.,  Co.  v.  Beattie,  149 
Fed.  736,  79  C.  C.  A.  442  [affirming  138  Fed. 
136]  ;  Johnson  v.  Brooklyn  Heights  E.  Co., 
75  Fed.  668;  Ross  v.  Montana  Union  R.  Co., 
45  Fed.  424;  McCormick  v.  Seymour.  15  Fed. 
Cas.  No.  8,726,  2  Blatehf.  240;  Many  v. 
Sizer,  16  Fed.  Cas.  No.  9,056,  1  Fish.  Pat. 
Cas.  17;  Tease  v.  Phelps,  23  Fed.  Cas.  No. 
13,819,  McAllister  48;  Yates  v.  Great  West- 
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ern  R.  Co.,  24  Grant  Ch.  (U.  C.)  495; 
Sumner  v.  Abell,  15  Grant  Ch.  (U.  C.)  532; 
Powell  f.  Begley,  13  Grant  Ch.  (U.  C.)  381. 

72.  Webster  Loom  Co.  v.  Higgins,  105 
U.  S.  580,  26  L.  ed.  1177;  Gindorff  t.  Deer- 
ing,  81  Fed.  952;  King  v.  Hammond,  14  Fed. 
Cas.  No.  7,797,  4  Fish.  Pat.  Cas.  488;  Ryan 
V.  Goodwin,  21  Fed.  Cas.  No.  12,186,  1  Robb 
Pat.  Cas.  725,  3  Sumn.  514. 

73.  See  infra,  III,  E,  21,  b. 

74.  Richards  v.  Chase  Elevator  Co.,  158 
U.  S.  299,  15  S.  Ct.  831,  39  L.  ed.  991,  159 
U.  S.  477,  16  S.  Ct.  53,  40  L.  ed.  225. 

75.  In  re  Volkmann,  28  App.  Cas.  (D.  C.) 
441;  In  re  Hayes,  27  App.  Cas.  (D.  C.)  393; 
In  re  Baker,  26  App.  Cas.  (D.  C.)  363; 
Black  Diamond  Coal-Min.  Co.  v.  Excelsior 
Coal  Co.,  156  U.  S.  611,  15  S.  Ct.  482,  39 
L.  ed.  553;  Giles  v.  Heysinger,  150  U.  S.  627, 
14  S.  Ct.  211,  37  L.  ed.  1204;  Knapp  i\ 
Morss,  150  U.  S.  221,  14  S.  Ct.  81,  37  L.  ed. 
1059;  French  v.  Carter,  137  U.  S.  239,  11 
S.  Ct.  90,  34  L.  ed.  664;  Shenfield  v.  Nasha- 
wannuck  Mfg.  Co.,  137  U.  S.  56,  11  S.  Ct.  5, 
34  L.  ed.  573;  Royer  v.  Roth,  132  U.  S.  201, 
10  S.  Ct.  58,  33  L.  ed.  322;  Aron  v.  Man- 
hattan R.  Co.,  132  U.  S.  84,  10  S.  Ct.  24,  33 
L.  ed.  272;  Clark  Pomace-Holder  Co.  v.  Fer- 
guson, 119  U.  S.  335,  7  S.  Ct.  382,  30  L.  ed. 
406;  Yale  Lock  Mfg.  Co.  v.  Greenleaf,  117 
U.  S.  554,  6  S.  Ct.  846,  29  L.  ed.  952 ;  Hollis- 
ter V.  Benedict,  etc.,  Mfg.  Co.,  113  U.  S.  59, 
5  S.  Ct.  717,  28  L.  ed.  901;  Morris  v.  Mc- 
Millin,  112  U.  S.  244,  5  S.  Ct.  218,  28  L.  ed. 
702;  Phillips  V.  Detroit,  111  U.  S.  604,  4 
S.  Ct.  580,  28  L.  ed.  532;  Slawson  v.  Grand 
St.,  etc.,  R.  Co.,  107  U.  S.  649,  2  S.  Ct.  663, 
27  L.  ed.  576;  Atlantic  Works  v.  Brady,  107 
U.  S.  192,  2  S.  Ct.  225,  27  L.  ed.  438 ;  Dunbar 
V.  Mevers,  94  U.  S.  187,  24  L.  ed.  34;  Smyth 
Mfg.  Co.  V.  Sheridan,  149  Fed.  208,  79 
C.  C.  A.  166;  Gates  Iron  Works  v.  Overland 
Gold  Min.  Co.,  147  Fed.  700,  78  C.  C.  A.  88; 
Felt,  etc.,  Mfg.  Co.  v.  Mechanical  Accountant 
Co.,  129  Fed.  386;  U.  S.  Peg- Wood,  etc.,  Co. 
V.  B.  F.  Sturtevant  Co.,  125  Fed.  378,  60 
C.  C.  A.  244;  Stanley  Rule,  etc.,  Co.  v.  Ohio 
Tool  Co.,  115  Fed.  813  [affirmed  in  125  Fed. 
947,  60  C.  C.  A.  185] ;  National  Hollow  Brake- 
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those  wlio  make  some  substantial  discovery  or  invention,  which  adds  to  our  knowl- 
edge and  makes  a  step  in  advance  in  the  useful  arts.  It  was  never  their  object 
to  grant  a  monopoly  for  every  trifling  device,  every  shadow  of  a  shade  of  an  idea, 
whicli  would  naturally  and  spontaneously  occur  to  any  skilled  mechanic  or  opera- 
tor in  the  ordinary  progress  of  manufacture.''^  Mere  mechanical  skill  can  never 
rise  to  the  sphere  of  invention.  The  latter  involves  higher  thought  and  brings 
into  activity  a  different  faculty.  Their  domains  are  distinct.  The  line  which 
separates  them  is  sometimes  difficult  to  trace ;  nevertheless,  in  the  eye  of  the  law, 
it  always  subsists." 

9.  Superior  Finish  or  Form  Not  Invention.  It  is  well  settled  that  an  article  of 
manufacture  is  not  patentable  because  means  have  been  devised  for  making 
it  more  perfectly  than  before.''^    It  must  be  new  in  itself  and  not  merely  in 


Beam  Co.  v.  Interchangeable  Brake-Beam  Co., 
99  Fed.  758;  Yale,  etc.,  Mfg.  Co.  v.  Sargent, 
97  Fed.  106;  Davey  Pegging-Mach.  Co.  v. 
Prouty,  96  Fed.  336;  Ingraham  Co.  v.  E.  N. 
Welch  Mfg.  Co.,  92  Fed.  1019,  35  C.  C.  A. 
163 ;  Thomson-Houston  Electric  Co.  v.  Union 
E.  Co.,  87  Fed.  879;  Tiemann  V.  Kraatz,  85 
Fed.  437,  29  C.  C.  A.  257;  Gormully,  etc., 
Mfg.  Co.  V.  Western  Wheel  Works,  84  Fed. 
968,  28  C.  C.  A.  586 ;  National  Harrow  Co.  v. 
Wescott,  84  Fed.  671;  Buck  v.  Timony,  78 
Fed.  487;  National  Folding-Box,  etc.,  Co.  v. 
Stecher  Lith.  Co.,  77  Fed.  828;  Clune  v. 
Madden,  77  Fed.  205;  Schreiber,  etc.,  Co.  v. 
Grimm,  72  Fed.  671,  19  C.  C.  A.  67;  Union 
Paper-Bag  Mach.  Co.  v.  Waterbury,  70  Fed. 
240,  17  C.  C.  A.  84;  Smith  V.  Macbeth,  67 
Fed.  137,  14  C.  C.  A.  241 ;  Westinghouse  v. 
Edison  Electric  Light  Co.,  63  Fed.  588,  11 
C.  C.  A.  342 ;  Johnson  Co.  v.  Pennsylvania 
Steel  Co.,  62  Fed.  156 ;  Merritt  v.  Middleton, 
61  Fed.  680,  10  C.  C.  A.  10;  Northrop  v. 
Keighley,  48  Fed.  455 ;  Davis  v.  Parkman,  45 
Fed.  693  [affirmed  in  71  Fed.  961,  18  C.  C.  A. 
398] ;  Facer  v.  Midvale  Steel-Work  Co.,  38 
Fed.  231;  Yale  Lock  Mfg.  .  Co.  v.  Norwich 
Nat.  Bank,  6  Fed.  377,  19  Blatehf.  123; 
Perfection  Window  Cleaner  Co.  v.  Bosley,  2 
Fed.  574,  9  Biss.  385;  Belt  v.  Crittenden,  2 
Fed.  82,  1  McCrary  209 ;  Barry  v.  Gugenheim, 
2  Fed.  Cas.  No.  1,061,  5  Fish.  Pat.  Caa.  452, 
1  Off.  Gaz.  382;  Blandy  v.  Griffith,  3  Fed. 
Cas.  No.  1,529,  3  Fish.  Pat.  Cas.  609;  Flood 
V.  Hicks,  9  Fed.  Cas.  No.  4,877,  2  Biss.  169,  4 
Fish.  Pat.  Cas.  156 ;  Teese  v.  Phelps,  23  Fed. 
Cas.  No.  13,819,  McAllister  48;  Saxby  v. 
Gloucester  Waggon  Co.,  7  Q.  B.  D.  305,  60 
L.  J.  Q.  15.  577  \ affirmed  in  75  L.  T.  J.  167]. 

Although  study,  effort,  and  experience  were 
required  for  llie  production  of  the  patented 
device,  tliere  is  no  invention  if  only  mochani- 
cnl  «kill  was  required.  Butler  v.  Steckel,  27 
Fed.  21!). 

An  obvious  mechanical  expedient  ia  not  pat- 
enlalilc.  Consolidalcd  Store-Sorvice  Co.  v. 
tSicKcl-Copcr  Co.,  103  Fed.  489. 

Merely  broadeninK  the  flange  of  a  mail  bag 
and  iiicrciiHing  tlic  iiiiiiihcr  of  iIvcIh  um'd  in 
nti.H  liiiif;  it  to  tli(!  I):ig  n-ipiiro  no  invention. 
ThoinpHoii  r.  l[.  K.,  27  (!(.  ('].  01. 

A  tapering  shaft  and  cylindrical  bearing 
being  old  in  Htone  crUHhorH,  (lie  dcHinibility 
mid  priicliciiliilify  of  proiliicin/(  ii  coiil  iiinmm 
liiK!  of  coiidict  ill  thu  licuriiig  Ih  ()l)vi()iiH,  and 
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involves  no  invention.  Fraser  v.  Gates  Iron 
Works,  85  Fed.  441,  29  C.  C.  A.  261. 

Mechanical  skill  in  making  clothing  illus- 
trated see  Corser  v.  Brattleboro  Overall  Co., 
93  Fed.  809;  Way  v.  McClarin,  91  Fed.  663; 
Fay  V.  Duell,  90  Off.  Gaz.  1157;  Ypsilanti 
Dress  Stay  Mfg.  Co.  v.  Van  Valkenburg,  76 
Off.  Gaz.  333;  Dalby  v.  Lynes,  71  Off.  Gaz. 
1317;  Shenfield  v.  Nashawannuck  Mfg.  Co., 
53  Off.  Gaz.  1093. 

The  true  test  of  invention  is  not  whether 
an  ordinary  mechanic  can  make  the  combina- 
tion, if  it  is  suggested,  but  whether  he  would 
make  the  combination  without  suggestion,  by 
means  of  his  ordinary  knowledge.  Woodman 
V.  Stimpson,  30  Fed.  Cas.  No.  17,979,  3  Fish. 
Pat.  Cas.  98. 

76.  Atlantic  Works  v.  Brady,  107  U.  S. 
192,  200,  2  S.  Ct.  225,  27  L.  ed.  438,  in 
which  it  was  further  said :  "  Such  an  indis- 
criminate creation  of  exclusive  privileges 
tends  rather  to  obstruct  than  to  stimulate 
invention.  It  creates  a  class  of  speculative 
schemers  who  make  it  their  business  to  watch 
the  advancing  wave  of  improvement,  and 
gather  its  foam  in  the  form  of  patented  mo- 
nopolies, which  enable  them  to  lay  a  heavy 
tax  upon  the  industry  of  the  country,  with- 
out contributing  anything  to  the  real  advance- 
ment of  the  arts." 

77.  Blandy  v.  Griffith,  3  Fed.  Cas.  No. 
1,529,  3  Fish.  Pat.  Cas.  609. 

78.  In  re  Draper,  10  App.  Caa.  (D.  C.) 
545 ;  Risdon  Iron,  etc.,  Works  v.  Medart,  158 
U.  S.  68,  15  S.  Ct.  745,  39  L.  ed.  899;  Burt  v. 
Evory,  133  U.  S.  349,  10  S.  Ct.  394,  33  L.  ed. 
647;  Pickering  V.  McCullough,  104  U.  S. 
310,  20  L.  ed.  749;  Smith  v.  Nichols,  21  Wall. 
(U.  S.)  112,  22  L.  ed.  500;  Harder  v.  U.  S. 
Steel  Piling  Co.,  149  Fed.  434;  Baker  v. 
Duncomlie  Mfg.  Co.,  146  Fed.  744,  77  C.  C.  A. 
234;  Farmers'  Mfg.  Co.  v.  Spruks  Mfg.  Co., 
119  Fed.  594  [i-eremcd  on  other  grounds  in 
127  Fed.  091,  62  C.  C.  A.  447]  ;  National 
Folding-Box,  etc.,  Co.  r.  Stecher  Lilh.  Co.,  81 
Fed.  395,  20  C.  C.  A.  448;  Hake  v.  Brown,  37 
Fed.  783;  Aiken  V.  Dolnn,  1  Fed.  Cas.  No. 
1 10,  ;!  If'iHh.  Pat.  Cas.  197  ;  Arnold  v.  Pottpo.  1 

Cur.  No.  601  f>;  In  rr.  FuHz,  9  Fed.  Cns. 
No.  5.150,  McArlhur  Pat.  Ciis.  178;  Isaacs 
r.  AliriuiiH,  13  Fed.  Cas.  No.  7.095,  3  Hun. 
iSr,  A.  (ilO,  M  Oir.  Guz.  8(11;  Mover  f.  Prit.-li- 
iird,  17  I'Vd.  Cms.  No.  9,517,  1  linn.  *,  A.  201, 
12  Hlutclif.  101,  7  Oil',  (iaz.  1012;  Woostor  c. 
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■workmanship.™  A  macliine-made  article  is  not  patentable  over  one  wliicli  is  hand- 
made or  rough.^'' 

10.  Difference  in  Degree  Not  Patentable.  A  difference  in  degree  is  a  mere 
carrying  forward  of  new  or  more  extended  application  by  one  person  of  the  origi- 
nal thought  of  another.^^  And  a  cliange  in  an  existing  means  which  produces 
nothing  save  a  difference  in  degree  is  not  patentable.^^ 


Calhoun,  30  Fed.  Cas.  No.  18,035,  11  Blatehf. 
215,  6  Fish.  Pat.  Cas.  514;  Huntington  v. 
Lutz,  13  U.  C.  C.  P.  168.  And  se€  swpra, 
HI,  B,  9. 

Obtaining  a  more  attractive  exterior,  or 
securing  a  more  salable  article,  does  not  prove 
originality  of  conception.  In  re  Hoey,  28 
App.  Cas.  (D.  C.)  416. 

79.  McDonald  v.  McLean,  38  Fed.  328,  13 
Sawy.  635;  Holly  v.  Vergennes  Maeh.  Co.,  4 
Fed.  74,  18  Blatehf.  327;  Smith  v.  Elliott,  22 
Fed.  Cas.  No.  13,041,  9  Blatehf.  400,  5  Fish. 
Pat.  Cas.  315,  1  Off.  Gaz.  331. 

Skilful  manipulation  does  not  make  inven- 
tion. Blakesley  Novelty  Co.  v.  Connecticut 
Web  Co.,  78  Fed.  480. 

80.  Boyd  r.  Janesville  Hay-Tool  Co.,-  37 
Fed.  887 ;  U.  S.  Bung  Mfg.  Co.  v.  Independent 
Bung,  etc.,  Co.,  31  Fed.  76,  24  Blatehf.  406; 
MacKay  r.  Jackman,  12  Fed.  615,  20  Blatehf. 
466;  Brooks  v.  Bicknell,  4  Fed.  Cas.  No.  1,944, 
3  McLean  250,  2  Robb  Pat.  Cas.  118;  Draper 
V.  Hudson,  7  Fed.  Cas.  No.  4,069,  6  Fish. 
Pat.  Cas.  327,  Holmes  208,  3  Off.  Gaz.  354; 
Miller's  Falls  Co.  v.  Backus,  17  Fed.  Cas.  No. 
9,598,  5  Ban.  &  A.  53,  17  Off.  Gaz.  852;  In  re 
Nutting,  18  Fed.  Cas.  No.  10,385,  McArthur 
Pat.  Cas.  455;  Wooster  v.  Calhoun,  30  Fed. 
Cas.  No.  18,035,  11  Blatehf.  215,  6  Fish.  Pat. 
Cas.  514. 

Comminuted  glue  is  not  patentable  over 
glue  in  flakes.  Milligan,  etc..  Glue  Co.  v. 
Upton,  17  Fed.  Cas.  No.  9,607,  1  Ban.  &  A. 
497,  4  Cliff.  237,  6  Off.  Gaz.  837  {affirmed  in 
97  U.  S.  3,  24  L.  ed.  985]. 

81.  In  re  Klemm,  21  App.  Cas.  (D.  C.) 
186;  In  re  Iwan,  17  App.  Cas.  (D.  C.)  566; 
Voightmann  v.  Weis,  etc.,  Cornice  Co.,  133 
Fed.  298  [affirmed  in  148  Fed.  848]  ;  Galvin 
V.  Grand  Eapids,  115  Fed.  511,  53  C.  C.  A. 
165;  Dodge  Mfg.  Co.  v.  Ohio  Valley  Pulley 
Works,  101  Fed.  584;  Soehner  v.  Favorite 
Stove,  etc.,  Co.,  84  Fed.  182,  28  C.  C.  A.  317; 
Troy  Laundry  Mach.  Co.  v.  Ap  Rees,  67  Fed. 
336,  14  C.  C.  A.  405;  Hill  v.  Houghton,  12 
Fed.  Cas.  No.  6,493,  1  Ban.  &  A.  291,  6  Off. 
Gaz.  3;  Smith  v.  Nichols,  22  Fed.  Cas.  No. 
13,084,  6  Fish.  Pat.  Cas.  61,  Holmes  172,  2 
Off.  Gaz.  649  [affirmed  in  21  Wall.  112,  22 
L.  ed.  566]. 

Mere  superiority  of  device  does  not  prove 
invention.  Rice  v.  Heald,  20  Fed.  Cas.  No. 
11,752  [reversed  on  other  grounds  in  104 
U.  S.  737,  26  L.  ed.  910]. 

82.  In  re  Beswick,  16  App.  Cas.  (D.  C.) 
345;  American  Road-Mach.  Co.  v.  Pennock, 
etc.,  Co.,  164  U.  S.  26,  17  S.  Ct.  1,  41  L.  ed. 
337;  Wright  v.  Yuengling,  155  U.  S.  47,  15 
S.  Ct.  1,  39  L.  ed.  64;  Ansonia  Brass,  etc., 
Co.  V.  Electrical  Supply  Co.,  144  U.  S.  11, 
12  S.  Ct.  601,  36  L.  ed.  327;  International 
Tooth-Crown  Co.  v.  Gaylord,  140  U.  S.  55, 


11  S.  Ct.  716,  35  L.  ed.  347;  Burt  v.  Evory, 
133  U.  S.  349,  10  S.  Ct.  394,  33  L.  ed.  647 ; 
Guidet  V.  Brooklyn,  105  U.  S.  550,  26  L.  ed. 
1106;  Smith  c.  Nichols,  21  Wall.  (U.  S.) 
112,  22  L.  ed.  566;  Fames  v.  Worcester  Poly- 
technic Inst.,  123  Fed.  67,  60  C.  C.  A.  37; 
Johnston  v.  Woodbury,  96  Fed.  421 ;  Lappin 
Brake-Shoe  Co.  v.  Corning  Brake-Shoe  Co., 
94  Fed.  162  [affirmed  in  99  Fed.  1004,  40  C.  C. 
A.  215] ;  Corser  v.  Brattleboro  Overall  Co., 
93  F'ed.  809;  Solvay  Process  Co.  v.  Michigan 
Alkali  Co.,  90  Fed.  818,  33  C.  C.  A.  285; 
Talbot  V.  Fear,  89  Fed.  197,  32  C.  C.  A.  186; 
Gibbon  v.  Loewer  Sole-Rounder  Co.,  79  Fed. 
325,  24  C.  C.  A.  612;  Eastman  Co.  v.  Getz, 
77  Fed.  412;  Ferris  v.  Batcheller,  70  Fed. 
714;  Caverlv  v.  Deere,  66  Fed.  305,  13 
C.  C.  A.  452' [affirming  52  Fed.  758];  Ameri- 
can Roll-Paper  Co.  v.  Weston,  59  Fed.  147,  8 
C.  C.  A.  56;  Steiner  Fire-Extinguisher  Co. 
V.  Adrian,  59  Fed.  132,  8  C.  C.  A.  44  [affirm- 
ing 52  Fed.  731];  Curtis  v.  Overman  Wheel 
Co.,  58  Fed.  784,  7  C.  C.  A.  493  [ret;erstnsf 
53  Fed.  247];  D.  E.  Jones  Co.  v.  Munger 
Improved  Cotton  Mach.  Mfg.  Co.,  49  led. 
61;  Peoria  Target  Co.  v.  Cleveland  Target 
Co.,  47  Fed.  725 ;  Spill  v.  Celluloid  Mfg.  Co., 
21  Fed.  631,  22  Blatehf.  441;  Theberath  v. 
Rubber,  etc..  Harness  Trimming  Co.,  15  Fed. 
246;  Sawyer  v.  Miller,  12  Fed.  725,  4  Woods 
472;  Perry  v.  Co-operative  Foundry  Co.,  12 
Fed.  149,  20  Blatehf.  505;  Beatty  v.  Hodges, 
8  Fed.  610,  19  Blatehf.  381 ;  Dane  v.  Chicago 
Mfg.  Co.,  6  Fed.  Cas.  No.  3,557,  3  Biss.  380, 
6  Fish.  Pat.  Cas.  130,  2  Off.  Gaz.  677;  Park- 
hurst  V.  Kinsman,  18  Fed.  Cas.  No.  10,757, 
1  Blatehf.  488,  Fish.  Pat.  Rep.  161,  8  N.  Y. 
Leg.  Obs.  146;  Tatham  v.  Le  Roy,  23  Fed. 
Cas.  No.  13,760,  2  Blatehf.  474;  Thomson  v. 
U.  S.,  27  Ct.  CI.  61. 

Mere  enlarging  and  strengthening  is  not 
invention.  Woodbury  Patent  Planing  Mach. 
Co.  V.  Keith,  101  U.  S.  479,  25  L.  ed.  939. 

A  change  in  size  or  proportions  is  not  in- 
vention. Day  V.  Bankers'  etc..  Tel.  Co.,  7 
Fed.  Cas.  No.  3,672,  9  Blatehf.  345,  5  Fish. 
Pat.  Oas.  268,  1  Off.  Gaz.  551. 

Increasing  weight  of  hand-wheel  is  not  in- 
vention. American  Road-Mach.  Co.  v.  Pen- 
nock, etc.,  Co.,  164  U.  S.  26,  17  S.  Ct.  1, 
41  L.  ed.  337. 

Use  of  pure  chemicals  in  place  of  impure 
is  not  invention.  Buckan  v.  McKesson,  7 
Fed.  100,  18  Blatehf.  485. 

Change  in  strength  of  solution  used  is  not 
invention.  Spill  v.  Celluloid  Mfg.  Co.,  21 
Fed.  631,  22  Blatehf.  441  [affirmed  in  140 
U.  S.  698,  11  S.  Ct.  1028,  35  L.  ed.  593]. 

Merely  extending  valve  rod  for  convenience 
is  not  invention.  Crosby  Steam  Gage,  etc., 
Co.  V.  Ashton  Valve  Co.,  94  Fed.  516,  36 
C.  C.  A.  335. 
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11.  Duplication  of  Parts.^^    A  mere  duplication  of  parts  is  not  patentable;** 

but,  where  one  so  modifies  the  other  as  to  produce  a  new  result  and  not  the  mere 
added  results  of  the  two,  there  may  be  patentability.^^ 

12.  Double  Use.  Double  use  is  the  use  of  an  old  means  for  a  new  but  analo- 
gous purpose  and  is  not  patentable.^^    The  application  of  an  old  process  or 


83.  Duplication  or  combination  of  parts  as 
infringement  see  inp-a.  XIII,  A,  C,  i. 

84.  In  re  Volkmann;  28  App.  Cas.  (D.  C.) 
441;  In  re  Klemm,  21  App.  Cas.  (D.  C.) 
186;  McBerty  v.  Cook,  16  App.  Cas.  (D.  C.) 
133;  Maier  v.  Bloom,  95  Fed.  159;  Interior 
Lumber  Co.  v.  Parkins,  80  Fed.  528,  25 
C.  C.  A.  613;  Shaw  Electric  Crane  Co.  v. 
Worthington,  77  Fed.  992;  Office  Specialty 
Mfg.  Co.  V.  Globe  Co.,  77  Fed.  465,  23  C.  C. 
A.  242;  New  Departure  Bell  Co.  v.  Bevin 
Bros.  Mfg.  Co.,  73  Fed.  469,  19  C.  C.  A.  534; 
Troy  Laundry  Mach.  Co.  v.  Ap  Rees,  67 
Fed.  337,  14  C.  C.  A.  405 ;  Thomson  v.  U.  S., 
27  Ct.  CI.  61;  In  re  Scott,  117  Off.  Gaz.  278. 

Putting  additional  pane  of  glass  in  fare  box 
is  not  invention.  Slawson  v.  Grand  St.,  etc., 
R.  Co.,  107  U.  S.  649,  2  S.  Ct.  663,  27  L.  ed. 
576. 

The  insertion  of  an  additional  gear  and 
pinion  wheel  in  a  train  of  such  wheels  ar- 
ranged to  transmit  motion  is  not  invention. 
In  re  Volkmann,  28  App.  Cas.  (D.  C.)  441. 

Putting  several  articles  in  one  package  is 
not  patentable.  King  v.  Frostel,  14  Fed. 
Cas.  No.  7,794,  4  Ban.  &  A.  236,  8  Biss.  510, 
8  Reporter  490,  16  Off.  Gaz.  956  [affirmed  in 
109  U.  S.  99,  3  S.  Ct.  85,  27  L.  ed.  870]. 

Making  screen  in  three  parts  instead  of  two 
is  not  invention.  Ferguson  v.  Ed.  Roos  Mfg. 
Co.,  71  Fed.  416,  18  C.  C.  A.  162. 

Connecting  the  shafts  of  two  mills  is  not 
invention.  Consolidated  Roller-Mill  Co.  v. 
Barnard,  43  Fed.  527  [affirmed  in  156  U.  S. 
261,  15  S.  Ct.  333,  39  L.  ed.  417]. 

Insertion  of  an  additional  gear  and  pinion 
wheel  in  a  train  of  such  wheels  arranged  to 
transmit  motion  is  not  invention.  New  De- 
parture Bell  Co..  17.  Bevin  Bros.  Mfg.  Co.,  73 
Fed.  469,  19  C.  C.  A.  534. 

85.  Goss  Printiiig-Prcss  Co.  v.  Scott,  108 
Fed.  253,  47  C.  C.  A.  302;  Gindorff  v.  Deer- 
ing,  81  Fod.  952;  Brush  Electric  Co.  v.  Ft. 
Wayne  Electric  Light  Co.,  40  Fed.  826; 
Parker  r.  Ilulmo,  18  Fed.  Cas.  No.  10,740, 

I  FiHh.  Pat.  Cas.  44. 

86.  In  re  McNeil,  28  App.  Cas.  (D.  C.) 
461;  In  re  Wolcli,  28  App.  Cas.  (D.  C.)  362; 
In  re  Klemm,  21  Apj).  Cas.  (D.  C.)  186; 
In  re  Bedford,  14  App.  Cas.  (D.  C.)  370; 
Mast  V.  Stover  Mfg.  Co.,  177  U.  S.  485,  20 
S.  Ct.  708,  44  L.  ed.  856 ;  Markpt  St.  Cable  R. 
Co.  V.  Rowley,  155  U.  S.  021,  15  R.  Ct.  224, 
39  L.  od.  284,  70  Off.  Gaz.  032;  Lcggott  v. 
Stiindnrd  Oil  Co.,  140  IT.  S.  287,  13  M.  Ct. 
902,  37  L.  ed.  737,  63  OIL  Gaz.  1201;  Lovoll 
Mfg.  Co.  r.  Carv,  147  U.  S.  023,  13  R.  Ct. 
472,  37  L.  ed.  307,  02  Off.  Ga/,.  1821  ;  BuhpII 
Triitinii'r  Co.  r.  StcvctiH,  137  V.  S.  423,  11 
R,  Ct.  150,  34  r>.  <"d.  719,  53  Off.  Gnz.  20.M  ; 
Fond  dii  Lac  County  r.  May,  137  U.  S.  395, 

II  S.  a.  ()H,  3-1  L."<'d.  71-1;  St.  Gcriiiain  r. 
ItrnnHwirk,    135   H.  K.  227,    10  R.  Ct.  822, 

fill.  E.  11] 


34  L.  ed.  122,  51  Off.  Gaz.  1129;  Howe  Mach. 
Co.  V.  National  Needle  Co.,  134  U.  S.  388, 
10  S.  Ct.  570,  33  L.  ed.  963,  31  OIL  Gaz. 
475;  Marchand  v.  Emken,  132  U.  S.  19.5,  10 
S.  Ct.  05,  33  L.  ed.  332,  49  Off.  Gaz.  1841; 
Day  V.  Fair  Haven,  etc.,  R.  Co.,  132  U.  S. 
98,  10  S.  Ct.  11,  33  L.  ed.  265,  49  Off.  Gaz. 
1364;  Peters  v.  Hanson,  129  U.  S.  541,  9  S. 
Ct.  393,  32  L.  ed.  742,  47  Off.  Gaz.  945; 
Crescent  Brewing  Co.  v.  Gottfried,  128  U.  S. 
158,  9  S.  Ct.  83,  32  L.  ed.  390,  45  Off.  Gaz. 
944;  Holland  v.  Shipley,  127  U.  S.  396,  8 
S.  Ct.  1089,  32  L.  ed.  185;  Dreyfus  v.  Searle, 
124  U.  S.  00,  8  S.  Ct.  390,  31  L.  ed.  352; 
Blake  v.  San  Francisco,  113  U.  S.  679,  5  S. 
Ct.  692,  28  L.  ed.  1070;  Morris  v.  McMillin, 
112  U.  S.  244,  5  S.  Ct.  218,  28  L.  ed.  702; 
Pennsylvania  R.  Co.  v.  Locomotive  Engine 
Safety  Truck  Co.,  110  U.  S.  490,  4  S.  Ct. 
220,  28  L.  ed.  222,  27  Off.  Gaz.  207;  Vinton 
r.  Hamilton,  104  U.  S.  485,  26  L.  ed.  807; 
Roberts  v.  Ryer,  91  U.  S.  150,  23  L.  ed.  267; 
Brown  v.  Piper,  91  U.  S.  37,  23  L.  ed.  200; 
Tucker  v.  Spalding,  13  Wall.  (U.  S.)  453, 
20  L.  ed.  515;  Baker  v.  F.  A.  Duncombe  Mfg. 
Co.,  146  Fed.  744,  77  C.  C.  A.  234;  Voight- 
mann  v.  Weis,  etc..  Cornice  Co.,  133  Fed. 
298  [affirmed  in  148  Fed.  848] ;  Antisdel  v. 
Bent,  122  Fed.  811;  Indiana  Novelty  Mfg. 
Co.  Crocker  Chair  Co.,  103  Fed.  496,  43 
C.  C.  A.  287;  Thomson-Houston  Electric  Co. 
V.  Nassau  Electric  R.  Co.,  98  Fed.  105; 
Chatillon  v.  Forschner,  96  Fed.  342;  Thom- 
son-Houston Electric  Co.  v.  Rahway  Elec- 
tric Light,  etc.,  Co.,  95  Fed.  660;  Briggs  r. 
Duell,  93  Fed.  972,  36  C.  C.  A.  38;  Gaitley 
V.  Greene,  92  Fed.  367;  Falk  Mfg.  Co.  v. 
Missouri  R.  Co.,  91  Fed.  155;  Solvay- Proc- 
ess Co.  V.  Michigan  Alkali  Co.,  90  Fed.  818, 
33  C.  C.  A.  285;  Clisby  v.  Reese,  88  Fed. 
645,  32  C.  C.  A.  80;  Capital  Sheet-Metal  Co.  v. 
Kinnear,  etc.,  Co.,  87  Fed.  333,  31  C.  C.  A.  3; 
Safeguard  Account  Co.  r.  Wellington,  80  Fed. 
146;  Bannerman  v.  Sanford,  85  Fed,  448; 
Paul  Boynton  Co,  r,  Morris  Cluite  Co.,  82  Fed. 
440;  Interior  Lumber  Co.  r.  Perkins,  80  Fed. 
528,  25  CCA.  613  ircvrsiup  51  Fed.  280]  ; 
Rhaw  Electric  Crane  Co.  r.  Worthington,  77 
Fed,  992;  Office  Specialty  Mfg.  Co.  r.  Globe 
Co,,  77  Fod.  465,  23  C  C.  A.  242  [alfnming 
65  Fed,  599];  Potts  v.  Creager,  77  Fed,  454; 
Adams  Electric  R,  Co,  v.  Lindoll  P,  Co,,  77 
Fod,  432,  23  C  C,  A,  223;  Eastman  Co.  v. 
Getz,  77  Fed.  412;  New  Departure  Bell  Co, 
f,  Bovin  Bros,  Mfg.  Co.,  73  Fed.  -109,  19 
C  C  A.  531;  Imnnn  Mfg.  Co.  r.  Beach,  71  Fed. 
420.  18  C,  C,  A,  105.  74  Off.  Ga/..  370;  Cod- 
ninn  v.  Amia.  70  l<'ed.  710  [affirmed  in  74 
I'Vd,  031  20  C  C,  A,  5001;  Tlioninon  Meter 
Co,  r.  Nnlioniil  Meter  Co,,  05  Fed,  -127.  12 
C.  C.  A.  071.  70  Off.  Gaz.  925;  Rleinor  Fire- 
10x1  ingtiiHlier  Co.  r.  Adrian,  59  It'cd.  13:'.,  H 
C  0.  A,  44;  Forgio  r,  Oil-Weil  Supply  Co., 
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machine  to  a  similar  or  analogous  subject  with  no  change  in  tlie  manner  of  applj- 


57  Fed.  742  iaffirmed  in  58  Fed.  871,  7 
0.  C.  A.  551]  i  Zinsser  v.  Krueger,  48  Fed. 
296,  1  C.  C.  A.  73  [afflrming  45  Fed.  572]  ; 
Whitcomb  v.  Spring  Valley  Coal  Co.,  47  Fed. 
652 ;  Simmond  c.  Morrison,  44  Fed.  757 ; 
Grinnell  v.  Walwortli  Mfg.  Co.,  43  Fed.  590; 
McCarty  l\  Lehigli  Valley  R.  Co.,  43  Fed. 
384;  Smith  r.  Partridge,  42  Fed.  57;  Royer 
i;.  Schultz  Belting  Co.,  40  Fed.  100  [follow- 
ing Royer  v.  Chicago  Mfg.  Co.,  20  Fed.  853] ; 
Hale,  etc.,  Mfg.  Co.  v.  Hartford  Woven  Wire 
Mattress  Co.,  36  Fed.  702;  Mann's  Boudoir 
Car  Co.  i'.  Monarch  Parlor  Sleeping  Car  Co., 
34  Fed.  130;  Bverly  v.  Cleveland  Linseed 
Oil  Works,  31  Fed.  73;  Seheidler  v.  Tustin, 
23  Fed.  887;  Royer  v.  Chicago  Mfg.  Co.,  20 
Fed.  853;  Clark  Pomace-Holder  Co.  v.  Fer- 
guson, 17  Fed.  79,  21  Blatehf.  376;  New 
York  Grape  Sugar  Co.  v.  American  Grape 
Sugar  Co.,  10  Fed.  835,  20  Blatehf.  386; 
Gottfried  (?.  Crescent  Brewing  Co.,  9  Fed. 
762;  Crandal  v.  Walters,  9  Fed.  659,  20 
Blatehf.  97;  Griffiths  v.  Holmes,  8  Fed.  154; 
Rowell  i\  Lindsay,  6  Fed.  290,  10  Biss.  217 
[affirmed  in  113  U.  S.  97,  5  S.  Ct.  507,  28 
L.  ed.  906] ;  American  Whip  Co.  v.  Hamp- 
den Whip  Co.,  1  Fed.  87;  Bean  v.  Small- 
wood,  2  Fed.  Cas.  No.  1,173,  2  Robb  Pat. 
Cas.  133,  2  Story  408;  Ex  p.  Berry,  3  Fed. 
Cas.  No.  1,353;  re  Blandy,  3  Fed.  Cas. 
No.  1,528,  McArthur  Pat.  Cas.  552;  Couse 
V.  Johnson,  6  Fed.  Cas.  No.  3,288,  4  Ban. 

6  A.  501,  16  OfT.  Gaz.  -719;  Dennis  v.  Cross, 

7  Fed.  Cas.  No.  3,792,  3  Biss.  389,  6  Fish. 
Pat.  Cas.  138;  Hazard  v.  Green,  11  Fed.  Cas. 
No.  6,277;  Mahn  v.  Harwood,  16  Fed.  Cas. 
No.  8,966,  3  Ban.  &  A.  515,  14  Off.  Gaz.  859 
[affirmed  in  112  U.  S.  354,  6  S.  Ct.  451,  28 
L.  ed.  665] ;  Northrup  v.  Adams,  18  Fed. 
Cas.  No.  10,328,  2  Ban.  &  A.  567,  12  Off. 
Gaz.  430;  Piper  v.  Moon,  19  Fed.  Cas.  No. 
11,182,  10  Blatehf.  264,  6  Fish.  Pat.  Cas. 
180,  3  Off.  Gaz.  4;  Richardson  v.  Lockwood, 
20  Fed.  Cas.  No.  11,787,  6  Fish.  Pat.  Cas. 
454,  4  Off.  Gaz.  398;  Swift  v.  Whisen,  23 
Fed.  Cas.  No.  13,700,  2  Bond  115,  3  Fish. 
Pat.  Cas.  343;  Tyler  v.  Deval,  24  Fed.  Cas. 
No.  14,307,  1  Code  Rep.  (N.  Y.)  30;  U.  S., 
etc.,  Salamander  Felting  Co.  v.  Haven,  28 
Fed.  Cas.  No.  16,788,  2  Ban.  &  A.  164,  9 
Off.  Gaz.  253 ;  Winans  v.  Boston,  etc.,  R.  Co., 
30  Fed.  Cas.  No.  17,858,  2  Robb  Pat.  Cas. 
136,  2  Story  412;  Woven-Wire  Mattress  Co. 
V.  Whittlesey,  30  Fed.  Cas.  No.  18,058,  8 
Biss.  23;  Millett,  etc..  Steam  Gage,  etc.,  Co. 
V.  Allen,  115  Off.  Gaz.  1586;  In  re  Adams, 
114  Off.  Gaz.  2093;  Parkes  v.  Stevens,  L.  R. 
5  Ch.  36,  22  L.  T.  Rep.  N.  S.  035,  18  Wkly. 
Rep.  233;  Jordan  v.  Moore,  L.  R.  1  C.  P. 
624,  12  Jnr.  N.  S.  766,  35  L.  J.  C.  P.  268, 
14  Wkly.  Rep.  769  ;  Reg.  v.  Cutler,  14  Q.  B. 
372  note,  68  E.  C.  L.  373,  3  C.  &  K.  215,  1 
Stark.  354,  2  E.  C.  L.  138;  Thompson  v. 
•James,  32  Beav.  570,  55  Eng.  Reprint  224; 
Window  Cleanot  Co.  r.  Boslev,  15  Brodix 
Am.  &  Eng.  Pat.  Cas.  64;  Ralston  v.  Smith, 
20  C.  B.  N.  R.  28.  11  H.  L.  Cas.  223,  35  L.  J. 
C.  P.  49,  13  L.  T.  Rep.  N.  S.  1,  11  Eng. 


Reprint  1318;  Ormson  v.  Clarke,  13  C.  B. 
N.  S.  337,  9  Jur.  N.  S.  749,  32  L.  J.  C.  P. 
8,  7  L.  T.  Rep.  N.  S.  361,  11  Wkly.  Rep. 
118  [affirmed  in  14  C.  B.  N.  S.  475,  10  Jur. 
N.  S.  128,  32  L.  J.  C.  P.  291,  11  Wkly.  Rep. 
787,  108  E.  C.  L.  475] ;  Horton  i;.  Mabon, 
12  C.  B.  N.  S.  437,  31  L.  J.  C.  P.  255,  6 
L.  T.  Rep.  N.  S.  289,  10  Wkly.  Rep.  582,  104 
E.  C.  L.  437  [affirmed  in  16  C.  B.  N.  S.  141, 

9  L.  T.  Rep.  N.  S.  815,  12  Wkly.  Rep.  491, 
111  E.  C.  L.  141];  Patent  Bottle  Envelope 
Co.  V.  Seymer,  5  C.  B.  N.  S.  164,  5  Jur. 
N.  S.  174,  28  L.  J.  C.  P.  22,  94  E.  C.  L.  164; 
Tetley  v.  Easton,  2  C.  B.  N.  S.  706,  26 
L.  J.  C.  P.  269,  89  E.  C.  L.  706;  Steiner  v. 
Heald,  6  Exch.  607,  17  Jur.  875,  20  L.  J. 
Exch.  410;  Young  v.  Fernie,  4  Giffard  577, 

10  Jur.  N.  S.  926,  10  L.  T.  Rep.  N.  S.  861, 
12  Wkly.  Rep.  901,  66  Eng.  Reprint  836; 
Brook  V.  Aston,  5  Jur.  N.  S.  1025,  28  L.  J. 
Q.  B.  175  [affirming  8  E.  &  B.  478,  5  Jur. 
N.  S.  279,  27  L.  J.  Q.  B.  145,  6  Wkly.  Rep. 
42,  92  E.  C.  L.  478]  ;  Meldrum'  v.  Wilson,  7 
Can.  Exch.  198;  Abell  v.  McPherson,  17 
Grant  Ch.  (U.  C.)  23  [affirmed  in  18  Grant 
Ch.  (U.  C.)  437]. 

Applications  of  rule. —  Use  in  gloves  of  a 
welt  old  in  shoes  is  not  invention.  Busby  v. 
Ladd,  39  Fed.  551.  Stitch  old  in  cardigan 
jackets  not  patentable  for  undershirts.  Dal  by 
V.  Lynes,  64  Fed.  376.  Use  of  old  shifting 
device  on  fulling  machines  is  not  invention. ' 
Royer  v.  Roth,  132  U.  S.  201,  10  S.  Ct.  58,  33 
L.  ed.  322.  Fire-extinguisher  is  anticipated 
by  soda-water  apparatus.  Northwestern  Fire 
Extinguisher  Co.  v.  Philadelphia  Fire  Extin- 
guisher Co.,  18  Fed.  Cas.  No.  10,337,  1  Ban. 
&  A.  177,  6  Off.  Gaz.  34,  10  Phila.  (Pa.) 
227.  Safety  pins  in  ore  crusher  is  mere 
double  use.  Gates  Iron  Works  v.  Fraser,  153 
U.  S.  332,  14  S.  Ct.  883,  38  L.  ed.  734.  Lift- 
ing pills  by  device  iised  for  lifting  paper  is 
not  patentable.  Stearns  v.  Russell,  85  Fed. 
218,  29  C.  C.  A.  121.  Anti-friction  rollers  in 
pipe  cutter  is  not  invention.  Saunders  v. 
Allen,  60  Fed.  610,  9  C.  C.  A.  157.  Preserving 
corn  by  process  old  for  other  vegetables  is 
not  patentable.  Jones  v.  Hodges,  13  Fed. 
Cas.  No.  7,469,  Holmes  37.  Making  flat  sus- 
pender ends  like  other  button  holes  has  been 
made  not  invention.  Shenlield  v.  Nasha- 
wannuck  Mfg.  Co.,  137  U.  S.  56,  11  S.  Ct.  5, 
34  L.  ed.  573.  Tempering  furniture  springs 
by  process  old  applied  to  watch  springs  not 
invention.  Lovell  Mfg.  Co.  v.  Cary,  147  U.  S. 
623,  13  S.  Ct.  472,  37  L.  ed.  307  [reversing 
31  Fed.  344].  Swaging  tooth  crowns  by  old 
method  of  swaging  is  not  invention.  Rynear 
Co.  V.  Evans,  83  Fed.  696.  Electric  gas 
lighter  applied  to  gas  engines  is  not  inven- 
tion. Union  Gas-Engine  Co.  v.  Doak,  88  Fed. 
86.  Hog  hoist  is  anticipated  by  hoist  for 
building  material.  In  re  Lowry,  14  App. 
Cas.  (D.  C.)  473.  Suspenders  and  stocking 
supporters  are  analogous,  hi  re  Smith,  14 
App.  Cas.  (D.  C.)  fsi.  Woodworking  ma- 
chine ussd  in  shoeniitking  is  not  invention. 
McKay-Copeland  Lasting  Mach.  Co.  v.  Cope- 
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ing  it  and  no  result  substantially  distinct  in  its  nature  will  not  sustain  a  patent 
even  if  the  new  form  of  result  has  not  before  been  contemplated.^' 

13.  New  and  Non-Analogous  Use.  The  transfer  of  an  old  invention  from  one 
art  to  another  which  is  not  analogous  and  tlie  adaptation  of  it  to  perform  new 
functions  and  accomplish  new  results  in  the  new  art  may  amount  to  invention.^ 


land  Eapid-Laster  Mfg.  Co.,  77  Fed.  306. 
Painting  on  clay  and  canvas  are  analogous. 
Fry  V.  Rookwood  Pottery,  101  Fed.  723,  41 
C.  C.  A.  634.  Wood-planing  and  ice-cutting 
are  analogous.  In  re  Briggs,  9  App.  Cas. 
(D.  C.)  478.  Journal  bearings  are  in  the 
same  art  in  whatever  apparatus  they  are 
found.  Fraser  v.  Gates  Iron  Works,  85  Fed. 
441,  29  C.  C.  A.  261.  Use  of  valve  in  a  new 
place  is  not  invention  unless  changes  neces- 
sary. Judson  V.  Moore,  14  Fed.  Cas.  No. 
7,569,  1  Bond  285,  1  Fish.  Pat.  Cas.  544. 

Chemical  processes. —  It  has  been  held  that 
the  rule  does  not  apply  to  chemical  processes. 
Young  V.  Fernie,  4  GifTard  577,  10  Jur.  N.  S. 
926,  10  L.  T.  Eep.  N.  S.  861,  12  Wkly.  Rep. 
901,  66  Eng.  Reprint  836. 

87.  Millett  V.  Allen,  27  App.  Cas.  (D.  C.) 
70;  In  re  Butterfield,  23  App.  Cas.  (D.  C.) 
84;  In  re  Verley,  19  App.  Cas.  (D.  C.)  597; 
In  re  Nimmy,  13  App.  Cas.  (D.  C.)  565; 
Western  Electric  Co.  v.  La  Rue,  139  U.  S. 
.601,  11  S.  Ct.  670,  35  L.  ed.  294  laffirming  31 
Fed.  80,  24  Blatchf.  392] ;  Miller  v.  Force,  116 
U.  S.  22,  6  S.  Ct.  204,  29  L.  ed.  552;  Penn- 
sylvania R.  Co.  V.  Locomotive  Engine  Safety 
Truck  Co.,  110  U.  S.  490,  4  S.  Ct.  220,  28 
L.  ed.  222;  National  Meter  Co.  v.  Neptune 
Meter  Co.,  122  Fed.  75  [reversed  on  other 
grounds  in  127  Fed.  563,  62  C.  C.  A.  345]; 
Johnson  Co.  v.  Toledo  Traction  Co.,  119  Fed. 
885,  56  C.  C.  A.  415;  Standard  Caster,  etc., 
Co.  V.  Caster  Socket  Co.,  113  Fed.  162,  51 
C.  C.  A.  109;  Thomson-Houston  Electric  Co. 
V.  Nassau  Electric  R.  Co.,  107  Fed.  277,  46 
C.  C.  A.  263;  Edison  Electric  Light  Co.  v. 
E.  G.  Bernard  Co.,  88  Fed.  267 ;  U.  S.  Repair, 
etc.,  Co.  V.  Standard  Paving  Co.,  87  Fed.  339; 
Adams  Electric  R.  Co.  v.  Lindell  R.  Co.,  77 
Fed.  432,  23  C.  C.  A.  223;  Young  v.  Balti- 
more County  Hedge,  etc..  Fence  Co.,  51  Fed. 
109;  Union  Paper-Collar  Co.  v.  Leland,  24 
Fed.  Cas.  No.  14,394,  1  Ban.  &  A.  491,  Holmes 
427,  7  Off.  Gaz.  221. 

88.  In  re  Weiss,  21  App.  Cas.  (D.  C.) 
214;  Potts  V.  Creager,  155  U.  S.  597,  15 
S.  Ct.  194,  39  L.  ed.  275;  Hale,  etc.,  Mfg.  Co. 
V.  Oneonla,  etc.,  R.  Co.,  124  Fed.  514;  Dia- 
mond Drill,  etc.,  Co.  v.  Kelly,  120  Fed.  289; 
R.  Thomas,  etc.,  Co.  v.  Electric  Porcelain, 
etc.,  (.V).,  Ill  Fed.  023;  Wilflcy  v.  Denver  En- 
gineering Works  Co.,  1 1 1  Fed.  700  ;  American 
Well  WnrkH  v.  F.  0.  Austin  Mfg.  Co.,  98  Fed. 
992  \<iffi.rmed  in  121  Fed.  70,  57  C.  C.  A. 
.•(30 1  ;  Dodge  )).  I'orlcr,  98  Fed.  024;  Reynolds 
/).  Htizzell,  96  Fed.  997,  .'17  C.  C.  A.  050; 
(-'iirncgic  Steel  Co.  i>.  (^and)ria  Iron  Co.,  89 
K<'d.  721  \affirnird  in  ]H5  U.  S.  403,  22  S.  Ct. 
(lOH,  At;  l>.  ed.  9(1HJ;  lliinifen  V.  K.  H.  (Jod- 
Hhalk  Co.,  7H  Fed.  811;  lioHo  V.  IliiHli,  77 
Fed.  KK),  23  V.  (!.  A.  246;  Diek  Co.  r.  Henry, 
75  Fed.  388;  Tiiylor  Sawyer  Si)iiidle  (^o., 
75  Fed.  301,  22  (':.  C.  A.  203-  A.  H.  Diek  Co. 
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V.  Wichelman,  74  Fed.  799;  Binns  v.  Zucker, 
etc..  Chemical  Co.,  70  Fed.  711;  Taws  v. 
Laughlins,  70  Fed.  102;  Consolidated  Brake- 
Shoe  Co.  V.  Chicago,  etc.,  R.  Co.,  69  Fed.  412; 
Pacific  Contracting  Co.  v.  Southern  Califor- 
nia Bituminous  Paving  Co.,  48  Fed.  300; 
Peninsular  Novelty  Co.  v.  American  Shoe- 
Tip  Co.,  39  Fed.  791;  Moffitt  v.  Rogers,  8  Fed. 
147  [affirmed  in  106  U.  S.  423,  1  S.  Ct.  70,  27 
L.  ed.  76] ;  In  re  Boughton,  3  Fed.  Cas.  No. 

I,  696,  McArthur  Pat.  Cas.  278;  Burden  v. 
Corning,  4  Fed.  Cas.  No.  2,144  [reversed  on 
other  grounds  in  15  How,  252,  14  L.  ed. 
683] ;  Clark  Patent  Steam,  etc..  Regulator 
Co.  V.  Copeland,  5  Fed.  Cas.  No.  2,866,  2 
Fish.  Pat.  Cas.  221 ;  Gottfried  v.  Phillip  Best 
Brewing  Co.,  10  Fed.  Cas.  No.  5,633,  5  Ban. 
&  A.  4,  17  OflF.  Gaz.  675;  Plastic  Slate-Roofing 
Joint-Stock  Co.  v.  Moore,  19  Fed.  Cas.  No. 

II,  209,  Holmes  167;  Treadwell  v.  Parrott,  24 
Fed.  Cas.  No.  14,158,  5  Blatchf.  369,  3  Fish. 
Pat.  Cas.  124;  Winans  v.  Schenectady,  etc., 
R.  Co.,  30  Fed.  Cas.  No.  17,865,  2  Blatchf. 
279;  Penn  v.  Bibby,  L.  R.  2  Ch.  127,  36  L.  J. 
Ch.  455,  15  L.  T.  Rep.  N.  S.  299,  15  Wkly. 
Rep.  208;  Lane  Fox  v.  Kensington  Electric 
Lighting  Co.,  [1892]  3  Ch.  424,  67  L.  T.  Rep. 
N.  S.  440;  Higgs  v.  Goodwin,  E.  B.  &  E.  529, 
5  Jur.  N.  S.  97,  27  L.  J.  Q.  B.  421,  96  E.  C.  L. 
529;  Newton  v.  Vaucher,  6  Exch.  859,  21 
L.  J.  Exch.  305;  Hills  v.  London  Gas  Light 
Co.,  5  H.  &  N.  312,  29  L.  J.  Exch.  409; 
Crane  v.  Price,  12  L.  J.  C.  P.  81,  4  M.  &  G. 
580,  5  Scott  N.  R.  338,  43  E.  C.  L.  301 ;  Gadd 
V.  Manchester,  67  L.  T.  Rep.  N.  S.  569; 
Dangerfield  v.  Jones,  13  L.  T.  Rep.  N.  S. 
142;  Bicknell  v.  Peterson,  24  Ont.  App.  427. 
And  see  supra,  III,  B,  8;  III,  C,  4,  j. 

Applications  of  rule. — Mending  holes  in  fire- 
men's hose  and  mending  tin  cans  not  analogous. 
Ex  p.  Mackay,  16  Fed.  Cas.  No.  8,830.  Auto- 
matic safe  lock  not  analogous  to  gas  cock. 
Yale  Lock  Co.  i-.  Norwich  Nat.  Bank,  6  Fed. 
377,  19  Blatchf.  123.  Corset  springs  not 
analogous  to  carriage  springs.  Barnes  v. 
Straus,  2  Fed.  Cas.  No.  1,022,  9  Blatchf.  553, 
5  Fish.  Pat.  Cas.  531,  2  Off.  Gaz.  62.  Car- 
riage step  not  analogous  to  shoe  soles  or  stir- 
rups. Rubber  Step  Mfg.  Co.  r.  Metropolitan 
R.  Co.,  20  Fed.  Cas.  No.  12,101,  3  Ban.  &  A. 
262,  13  Off.  Gaz.  549.  Spinning  maeliines 
and  centrifugal  driers  are  not  analogous. 
Taylor  v.  Sawvcr  Spindle  Co.,  75  Fed.  301,  22 
C.'O.  A.  203 'rf(//i'rwMi,(7  09  Fed.  837].  Egg 
crnto  not  nntieipated  by  samido  case.  Colnirii 
r.  Sehroeder,  8  Fed.  "519,  19  Blatelif.  377. 
Dyeing  and  Innning  iire  not  analogoUM.  Tini- 
ni'igo  Co.  r.  /aim,  70  Fed.  1003,  17  C  C.  A. 
552  [rrvrriiinii  06  Fed.  986].  Sucker  rods  for 
wells  luul  liglittiiiig  rods  arn  not  aniilogoiis. 
CruHjenii  r.  IVek,  ele.,  Co.,  11  Fed.  Cas.  No. 
5,81 1',  11  Hliil(dir.  51.  WmhIi  boiler  and  bake 
]mn  not  analogoiiH.    Hell  c.  U.  S.  Stamping 
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As  already  shown,  if  the  new  use  be  so  nearly  analogous  to  the  former  one  that 
the  applicability  of  the  device  to  its  new  use  would  occur  to  a  person  of  ordinary 
mechanical  skill,  it  is  only  a  case  of  double  use ;  but  if  the  relations  between 
them  be  remote,  and  especially  if  the  use  of  the  old  device  produce  a  new  result, 
it  may  at  least  involve  an  exercise  of  the  inventive  faculty .^^  "  Indeed,  it  often 
requires  as  acute  a  perception  of  the  relation  between  cause  and  effect,  and  as 
much  of  the  peculiar  intuitive  genius  which  is  a  characteristic  of  great  inventors, 
to  grasp  the  idea  that  a  device  used  in  one  art  may  be  made  available  in  another, 
as  wouid  be  necessary  to  create  the  device  de  novo.  And  this  is  not  the  less  true 
if,  after  the  thing  has  been  done,  it  appears  to  the  ordinary  mind  so  simple  as  to- 
excite  wonder  that  it  was  not  thought  of  before ;  .  .  .  but  the  decisive  answer 
is  that  with  dozens  and  perhaps  hundred  of  others  laboring  in  the  same  field,  it 
had  never  occurred  to  any  one  before."  ^ 

14.  Substitution  OF  Equivalents^^  —  a.  In  General.  The  substitution  of  an 
art,  machine  manufacture,  or  composition  of  matter  of  one  element  or  device  for 
another  which  performs  the  same  functions  in  substantially  the  same  way  and 
accomplishes  substantially  the  same  result  is  not  invention.^^     The  substantial 


Co.,  32  Fed.  549.  System  of  electric  distri- 
bution not  analogous  to  gas  and  water  dis- 
tribution. Edison  Electric  Co.  v.  Westing- 
house,  55  Fed.  490  [reversed  on  other  grounds 
in  63  Fed.  588,  II  C.  C.  A.  342].  Combina- 
tion of  muslin  and  paper  patentable  for  col- 
lars, although  before  used  for  maps.  Union 
Paper  Collar  Co.  v.  White,  24  Fed.  Cas.  No. 
14,396,  2  Ban.  &  A.  60,  7  OS.  Gaz.  698,  877, 
11  Phila.  (Pa.)  479,  1  Wkly.  Notes  Cas.  362. 
Spikes  and  nails  are  in  different  arts.  Dia- 
mond State  Iron  Co.  v.  Goldie,  84  Fed.  972,  28 
C.  C.  A.  589.  Dyeing  and  tanning  are  not 
analogous.  Tannage  Patent  Co.  v.  Donallen, 
93  Fed,  811.  Spinning  wheels  and  centrifu- 
gal machines  are  not  analogous.  Taylor  v. 
Sawyer  Spindle  Co.,  75  Fed.  301,  22  C.  C.  A. 
203 ;  Codman  v.  Amia,  74  Fed.  634,  20  C.  C.  A. 
566.  Where  no  change  is  necessary  to  adapt 
device  to  new  use  there  is  no  invention,  how- 
ever remote  the  art.  Stearns  v.  Eussell,  85 
Fed.  218,  29  C.  C.  A.  121. 

89.  Potts  V.  Creager,  155  U.  S.  597,  15 

5.  Ct.  194,  39  L.  ed.  275 ;  General  Electric  Co. 
V.  Bullock  Electric  Mfg.  Co.,  152  Fed.  427,  81 
C.  C.  A.  669  Ireversing  146  Fed.  552]. 

90.  Potts  V.  Creagher,  155  U.  S.  597,  607, 
15  S.  Ct.  194,  39  L.  ed.  275 ;  Taylor  v.  Sawyer 
Spindle  Co.,  75  Fed.  301,  22  C.  C.  A.  203. 

91.  Substitution  of  equivalents  of  elements 
in  infringing  combination  see  infra,  XIII,  A, 

6,  g. 

92.  In  re  Hodges,  28  App.  Cas.  (D.  C.) 
525;  In  re  Thurston,  26  App.  Cas.  (D.  C.) 
315;  In  re  McNeill,  20  App.  Cas.  (D.  C.) 
294;  Lehigh  Valley  R.  Co.  v.  Kearney,  158 
U.  S.  461,  15  S.  Ct.  871,  39  L.  ed.  1055;  Du 
Bois  V.  Kirk,  158  U.  S.  58,  15  S.  Ct.  729,  39 
L.  ed.  895;  Sargent  V.  Covert,  152  U.  S.  516, 
14  S.  Ct.  676,  38  L.  ed.  536 ;  Hoyt  v.  Home, 
145  U.  S.  302,  12  S.  Ct.  922,  36  L.  ed.  713; 
'Hartshorn  v.  Saginaw  Barrel  Co.,  119  U.  S. 
664,  7  S.  Ct.  421,  30  L.  ed.  539 ;  Stephenson 
V.  Brooklyn  Cross-Town  R.  Co.,  114  U.  S.  149, 
5  S.  Ct.  777,  29  L.  ed.  58 ;  Hall  v.  Macneale, 
107  U.  S.  90,  2  S.  Ct.  73,  27  L.  ed.  367 ;  Heald 
V.  Rice,  104  U.  S.  737,  26  L.  ed.  910;  Crouch 
17.  Roemer,  103  U.  S.  797,  26  L.  ed.  426; 


Union  Paper  Bag  Mach.  Co.  v.  Murphy,  97 
U.  S.  120,  24  L.  ed.  935 ;  Robertson  v.  Blake, 
94  U.  S.  728,  24  L.  ed.  245 ;  Dunbar  v.  Meyers, 
94  U.  S.  187,  24  L.  ed.  34;  Smith  v.  Nichols, 
21  Wall.  (U.  S.)  112,  22  L.  ed.  566;  Stimpson 
V.  Woodman,  10  Wall.  (U.  S.)  117,  19  L.  ed. 
866;  O'Reilly  t7.  Morse,  15  How.  (U.  S.)  62, 
14  L.  ed.  601;  Lourie  Implement  Co.  v.  Len- 
hart,  130  Fed.  122,  64  C.  C.  A.  456;  U.  S. 
Peg  Wood,  etc.,  Co.  v.  B.  F.  Sturtevant  Co., 
125  Fed.  378,  60  C.  C.  A.  244;  Seller  v. 
Fuller,  etc.,  Mfg.  Co.,  121  Fed.  85,  57  C.  C.  A. 
339;  Alaska  Packers'  Assoc.  v.  Letson,  119 
Fed.  599;  Lane  v.  Welds,  99  Fed.  286,  39 
C.  C.  A.  528;  Potts  v.  Creager,  97  Fed.  78, 
38  C.  C.  A.  47;  Bundy  Mfg.  Co.  v.  Detroit 
Time-Register  Co.,  94  Fed.  524,  36  C.  C.  A. 
375 ;  Parsons  v.  Seelye,.  92  Fed.  1005 ;  Boyn- 
ton  Co.  V.  Morris  Chute  Co.,  82  Fed.  440; 
Forgie  v.  Duff  Mfg.  Co.,  81  Fed.  865,  26 
C.  C.  A.  654;  New  Departure  Bell  Co.  v. 
Hardware  Specialty  Co.,  69  Fed.  152;  Oval 
Wood  Dish  Co.  v.  Sandy  Creek,  N.  Y.,  Wood 
Mfg.  Co.,  60  Fed.  285 ;  Geo.  L.  Thomson  Mfg. 
Co.  V.  Walbridge,  60  Fed.  91  [affirmed  in  67 
Fed.  1021,  15  C.  C.  A.  166];  Saunders  v. 
Allen.  53  Fed.  109  [affirmed  in  60  Fed.  610, 
9  0.  C.  A.  157]  ;  McCarty  v.  Lehigh  Valley  R. 
Co.,  43  Fed.  384;  American  Split-Feather 
Duster  Co.  v.  Levy,  43  Fed.  381;  May  v.  Fond 
du  Lac  County.  27  Fed.  691;  Sawyer  v. 
Miller,  12  Fed.  725,  4  Woods  472;  Perry  v. 
Co-operative  Foundry  Co.,  12  Fed.  436,  20 
Blatchf.  498;  Crompton  v.  Knowles,  7  Fed. 
204 ;  Holly  v.  Vergennes  Mfg.  Co.,  4  Fed.  74, 
18  Blatchf.  327;  Blanchard's  Gun-Stock  Turn- 
ing Factory  v.  Warner,  3  Fed.  Cas.  No.  1,521, 
1  Blatchf.  258,  Fish.  Pat.  Rep.  184;  Conover 
V.  Roach,  6  Fed.  Cas.  No.  3,125,  4  Fish.  Pat. 
Cas.  12;  Ex  p.  Dietz,  7  Fed.  Cas.  No.  3,902; 
In  re  Everson,  8  Fed.  Cas.  No.  4,580,  McAr- 
thur  Pat.  Cas.  406;  Fisher  v.  Craig,  9  Fed. 
Cas.  No.  4,817,  1  Ban.  &  A.  365,  3  Sawy.  69 ; 
King  V.  Louisville  Cement  Co.,  14  Fed.  Cas. 
No.  7,798,  6  Fish.  Pat.  Cas.  336,  4  Off.  Gaz. 
181;  Potter  v.  Thayer,  19  Fed.  Cas.  No. 
11,340,  6  Fish.  Pat.  Cas.  603,  Holmes  293,  2 
Off.  Gaz.  32;  Spain  v.  Gamble,  22  Fed.  Cas. 
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equivalent  of  a  thing  is,  in  the  sense  of  tlie  patent  law,  the  same  as  the  thing 
itself.  Two  devices  which  perform  the  same  function  iu  substantially  the  same 
way  and  accomplish  substantially  the  same  result  are  thei'efore  the  same,  although 
they  may  differ  in  name  and  form.^^ 

b.  Superiority  of  Substituted  Part  No  Test.  The  fact  that  the  substituted  part 
performs  tlie  function  better  does  not  make  the  act  of  substitution  an  invention,** 
unless  some  new  or  added  function  or  result  is  secured  which  would  not  be  obvious 
to  one  skilled  in  the  art.^^ 

15.  Substitution  of  Material.  The  mere  substitution  of  one  material  for 
another  iu  an  old  article  where  it  performs  substantially  tlie  same  functions  is  not 
an  invention,^^  although  the  substituted  material  may  be  better  for  the  pur- 


No.  13,199,  McArthur  Pat.  Cas.  358;  Tread- 
well  V.  Fox,  24  Fed.  Cas.  No.  14,156;  Wood- 
bury Patent  Planing-Mach.  Co.  v.  Keith,  30 
Fed.  Cas.  No.  17,970,  4  Ban.  &  A.  100  [a/- 
■firmed  in  101  U.  S.  479,  25  L.  ed.  939] ;  Mil- 
lett  V.  Allen,  115  Off.  Gaz.  1586;  Wisner  v. 
Coulthard.  22  Can.  Sup.  Ct.  178;  Hunter  v. 
Carriek,  11  Can.  Sup.  Ct.  300;  Smitli  v. 
Goldie,  9  Can.  Sup.  Ct.  46. 

Substitution  of  bolt  for  screw  not  patent- 
able.   Root  V.  Sontag,  47  Fed.  309. 

Substitution  of  logs  for  rollers  not  inven- 
tion. Woodbury  Patent  Planing-Mach.  Co.  V. 
Keith,  30  Fed.  Cas.  No.  17,970,  4  Ban.  &  A. 
100  [affirmed  in  101  U.  S.  479,  25  L.  ed. 
939]. 

Substitution  of  screw  for  hand  operated 
paddles  not  invention.  Marchand  v.  Emken, 
132  U.  S.  195,  10  S.  Ct.  65,  33  L.  ed.  332  [af- 
firming 26  Fed.  629,  23  Blatehf.  435]. 

Substitution  of  electric  motor  for  engine 
not  invention.  Shaw  Electric  Crane  Co.  v. 
Shriver,  86  Fed.  466,  30  C.  C.  A.  196. 

Substitution  of  internal  for  external  gears 
not  invention.  Mast  v.  Stover  Mfg.  Co.,  91 
Off.  Gaz.  1239. 

Unless  the  mode  of  operation  is  the  same 
there  is  no  equivalency. —  Conover  v.  Roach, 
6  Fed.  Cas.  No.  3,125,  4  Fish.  Pat.  Cas.  12. 

Unexpected  result  shows  lack  of  equiva- 
lency.—  Westinghouse  Electric,  etc.,  Co.  v. 
New  England  Granite  Co.,  103  Fed.  951. 

Substitution  of  single  element  performing 
function  of  several. —  Where  three  separate 
elements  in  a  patented  device,  each  perform- 
ing an  individual  function,  are  supplanted  in 
another  device  by  a  single  element  which 
itself  performs  the  functions  of  all  three,  the 
threcfohl  capacity  of  the  single  element  is  not 
the  equivalent  of  the  three  separate  elements. 
Lambert  Hoisting  Engine  Co.  v.  Lidgerwood 
Mfg.  Co.,  154  Fed.  372,  83  C.  C.  A.  350  [modi- 
fyint/  150  Fed.  364]. 

Mechanical  devices  are  equivalents  when 
skilful  and  experienced  workmen  know  that 
one  will  produce!  tiio  same  result  as  the  other. 
May  V.  Fond  du  Lac  Couniy,  27  Fed.  691  ; 
Carter  v.  Baker,  5  Fed.  Ciis.  No.  2,172,  4 
l<'iHh.  Pat.  (!mh.  404,  1  Suwy.  512;  Johnson  v. 
Koot,  13  Fed.  Cas.  No.  7,411,  1  Fish.  Pat.  Cas. 
351. 

What  are  equivalents  illustrated. —  Howard 
V.  Detroil,  Stove  Works,  150  H.  S.  1(11,  14 
S.  CI.  (IH,  'M  r>.  ed.  1039;  Morlcy  Sowing 
Wiicli,  Co.  V.  I.iiiH'iiHlcr,  12!)  H.  S.  2(13,  i)  S.  Ct. 
209,  32  ]j.  C.I.  715;  Goody.'ur  Deiiliil  Viilcnnito 
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Co.  V.  Davis,  102  U.  S.  222,  26  L.  ed.  149; 
Hyndman  v.  Roots,  97  U.  S.  224,  24  L.  ed. 
975;  Tyler  v.  Boston,  7  Wall.  (U.  S.)  327,  19 
L.  «d.  93. 

'93.  Union  Paper  Bag  Mach.  Co.  v.  Murphy, 
97  U.  S.  120,  24  L.  ed.  935. 

94.  In  re  McNeill,  20  App.  Cas.  (D.  C.) 
294;  National  Hat-Pouncing  Mach.  Co.  v. 
Hedden,  148  U.  S.  482,  13  S.  Ct.  680,  37  L.  ed. 
529;  Stimpson  v.  Woodman,  10  Wall.  (U.  S.) 
117,  19  L.  ed.  866;  Lyons  v.  Bishop,  95  Fed. 
154;  Parsons  v.  Seelye,  92  Fed.  1005;  Kelly 
V.  Springfield  R.  Co.,  81  Fed.  617  [affirmed  in 
92  Fed.  614,  34  C.  C.  A.  570];  National 
Folding-Box,  etc.,  Co.  v.  Stecher  Lith.  Co.,  81 
Fed.  395,  26  C.  C.  A.  448 ;  Codman  v.  Amia, 
74  Fed.  634,  20  C.  C.  A.  566 ;  Puetz  v.  Brans- 
ford,  31  Fed.  458;  Hutchinson  v.  Meyer,  12 
Fed.  Cas.  No.  6,957. 

95.  Substitution  of  part  performing  new 
function  may  be  invention.  Mosher  v.  Joyce, 
31  Fed.  557;  Woodward  v.  Dinsmore,  30  Fed. 
Cas.  No.  18,003,  4  Fish.  Pat.  Cas.  163. 

Torsional  spring  for  fulcrum  and  coil 
spring  in  telegraph  instrument  is  invention. 
La  Rue  v.  Western  Electric  Co.,  31  Fed.  80, 
24  Blatehf.  392  [affirmed  in  139  U.  S.  601,  11 
S.  Ct.  670,  35  L.  ed.  294]. 

Coil  spring  for  flat  spring  invention.  Bray 
V.  U.  S.  Net,  etc.,  Co.,  70  Fed.  1006. 

96.  Brinkerhoff  v.  Aloe,  146  U.  S.  515,  13 
S.  Ct.  221,  36  L.  ed.  1068;  Gardner  v.  Herz, 
118  U.  S.  180,  6  S.  Ct.  1027,  30  L.  ed.  158; 
Houghton  V.  Whitin  Mach.  Works,  153  Fed. 
740,  83  C.  C.  A.  '84;  New  York  Belting,  etc., 
Co.  V.  Sierer,  149  Fed.  750  [affirmed  in  158 
Fed.  819]  ;  Drake  Castle  Pressed  Steel  Lug 
Co.  V.  Brownell,  123  Fed.  86,  59  C.  C.  A.  216; 
National  Tooth  Crown  Co.  v.  Macdonald,  117 
Fed.  617;  Union  Hardware  Co.  v.  Selchow, 
112  Fed.  1006;  Billings,  etc.,  Co.  v.  Van 
Wagoner,  etc.,  Hardware  Co.,  98  Fed.  732; 
Kilbourne  r.  W.  Bingham  Co.,  50  Fed.  697, 
1  C.  C.  A.  017  [a/firming  47  Fed.  57];  Vul- 
canized Fiber  Co.  v.  Taylor,  49  Fed.  744; 
Tihbe,  etc.,  M  fg.  Co.  r. '  Tleineken,  37  Fed. 
680;  National  Shcet-Meial  Roofing  Co.  V. 
Garwood,  35  V\h\.  058;  Mott  Iron-Works  r. 
Cassidy,  31  Fed.  47,  21  Blatehf.  289;  V\mph- 
ner  v.  Baumgarten,  2(i  Fod.  858;  Welling  V. 
Crane,  21  l''c(l.  707;  American  Iron  Co.  I'. 
Anglo  Artierican  Hooting  Co.,  10  Fed,  015, 
21  lil!)1clif.  324;  Pahiienhiiig  V.  Bnclihol/,,  13 
Fed.  672.  21  Bliitchf.  162;  Cnrlcr  r.  Mes- 
Hiitg(>r,  5  IVd.  CiiH.  No.  2,478,  11  Bliitclif.  34; 
llolhrook  v.  Small,  12  Fed.  Cas.  No.  6,595, 


PATENTS 


[30  Cyc]  857 


pose."  The  rule  applies  even  where  the  material  is  new  and  was  invented  by  the 
one  claiinini>;  the  substitation  as  his  invention.  He  slionld  claim  tlie  material  only 
unless  the  a'ct  of  substitution  after  the  production  of  the  material  call  for  inventive 
thouwht.'-'^  Where,  however,  the  substituted  material  performs  new  functions  and 
its  adaptabiHty  for  the  purpose  was  not  obvious  tliere  may  be  invention  in  the 
substitution.^'  And  substitution  may  be  considered  on  the  issue  of  invention 
where  it  makes  possible  changes  in  other  elements  of  a  combination  to  produce 
improved  operation.^ 

16.  Change  of  Location  of  Parts.  Ordinarily  changes  of  the  relative  location 
of  parts  without  changing  tlie  functions  performed  is  not  an  invention.* 

17.  Omission  of  Parts.^  The  omission  of  a  part  with  a  corresponding  omission 
of  its  function  is  not  invention,*  but  an  omission  of  a  part  with  a  rearrangement 


2  Ban.  &  A.  39C,  10  Off.  Gaz.  508;  Mannie 
V.  Everett,  16  Fed.  Cas.  No.  9',039;  Eusliton 
t.  Crawley,  L.  R.  10  Eq.  522;  Ball  v.  Compton 
Corset  Co..  13  Can.  Sup.  Ct.  469. 

Drawn  metal  for  cast  metal  is  not  inven- 
tion. McKloskey  t.  Du  Bois,  8  Fed.  710,  19 
Blatclif.  205. 

Wood  for  stone  in  pavement  blocks  is  not 
invention.  Phillips  r.  Detroit,  19  Fed.  Cas. 
No.  11,100,  4  Ban.  &  A.  347,  17  Off.  Gaz. 
191  [affirmed  in  111  U.  S.  604,  4  S.  Ct.  580, 
28  L.  cd.  53C]. 

Artificial  honey  is  not  a  mere  substitution 
of  materials  in  real  honey.  In  re  Corbin,  6 
Fed.  Cas.  No.  3,224,  McArthur  Pat.  Cas. 
521. 

Substitution  of  materials  in  designs  not 
invention.  Post  v.  T.  C.  Richards  Hardware 
Co,  26  Fed.  618. 

97.  In  re  Cheneau,  5  App.  Cas.  (D.  C.) 
107;  Gates  Iron  Works  v.  Eraser/ 153  U.  S. 
332,  14  S.  Ct.  883,  38  L.  ed.  734  [.affirming 
42  Fed.  49] ;  Florsheim  v.  Schilling,  137 
U.  S.  64,  11  S.  Ct.  20,  34  L.  ed.  574;  Hicks 
V.  Kelssy,  18  Wall.  (U.  S.)  670,  21  L.  ed. 
852;  A.  B.  Dick  Co.  v.  Wiehelman,  105  Fed. 
629;  Dodge  Mfg.  Co.  v.  Ohio  Valley  Pulley 
Works,  101  Fed.  584;  Plastic  Fireproof 
Constr.  Co.  v.  San  Francisco,  97  Fed.  620; 
Strom  Mfg.  Co.  r.  Weir  Frog  Co.,  83  Fed. 
170,  27  C.  C.  A.  502;  Hotchkiss  v.  Green- 
wood, 12  Fed.  Cas.  No.  6,718,  4  McLean  456,  2 
Robb  Pat.  Cas.  730  [affirmed  in  11  How.  248, 
13  L.  ed.  683]  ;  In  re  Maynard,  16  Fed.  Cas. 
No.  9,352,  McArthur  Pat.  Cas.  536. 

98.  Brigham  v.  Coffin,  149  U.  S.  557,  13 
S.  Ct.  fl39,  37  L.  ed.  845;  Underwood  i". 
G€rber,  149  U.  S.  224,  13  S.  Ct.  854,  37  L.  ed. 
710. 

99.  Ansonia  Brass,  etc.,  Co.  v.  Electrical 
Supply  Co.,  144  U.  S.  11,  12  S.  Ct.  601,  36 
L.  ed.  327;  Smith  v.  Goodyear  Dental  Vul- 
canite Co.,  93  U.  S.  486,  23  L.  ed.  952 ;  George 
Frost  Co.  V.  Cohn,  119  Fed.  505,  56  C.  C.  A. 
185  [affirming  112  Fed.  1009]  ;  King  v.  An- 
derson, 90  Fed.  500;  Fairbanks  Wood  Rim 
Co.  V.  Moore,  78  Fed.  490 ;  Perkins  v.  Interior 
Lumber  Co.,  51  Fed.  286 ;  Clarke  v.  Johnson, 
4  Fed.  437.  18  Blatchf.  450;  Spill  r.  Cellu- 
loid Mfg.  Co.,  2  Fed.  707,  18  Blatchf.  190; 
Ex  p.  Adams,  1  Fed.  Cas.  No.'  38a;  Goodyear 
Dental  Vulcanite  Co.  v.  Willis,  10  Fed.  "Cas. 
No.  5.603,  1  Ban.  &  A.  568,  1  Flipp.  388,  7 
Off.  Gaz.  41. 


Substitution  of  carbon  filament  for  plati- 
num is  invention.  Edison  Electric  Light  Co. 
V.  U.  S.  Electric  Lighting  Co.,  52  Fed.  300, 
3  C.  C.  A.  83. 

1.  Houghton  V.  Whitin  Mach.  Works,  153 
Fed.  740,  83  C.  C.  A.  84. 

2.  In  re  Garrett,  27  App.  Cas.  (D.  C.)  19; 
Goss  Printing-Press  Co.  v.  Scott,  108  Fed. 
253,  47  C.  C.  A.  302;  Lettelier  f.  Mann,  91 
Fed.  909 ;  Stevenson  Co.  v.  McFassell,  88  Fed. 
278;  Olmsted  i:  Andrews,  77  Fed.  835,  23 
C.  C.  A.  488;  New  Departure  Bell  Co.  v. 
Bevin  Bros.  Mfg.  Co.,  73  Fed.  459,  19  C.  C.  A. 
534;  Reed  v.  Pomeroy,  71  Fed.  299;  Stutz 
V.  Eobson,  54  Fed.  506 ;  Haughey  v.  Lee,  48 
Fed.  382;  Davis  v.  Parkman,  45  Fed.  693 
[affirmed  in  71  Fed.  961,  18  C.  C.  A.  398]; 
Gorse  v.  Parker,  35  Fed.  129;  Hancock  In- 
spirator Co.  V.  Lelly,  27  Fed.  88;  Dederick 
V.  Whitman  Agricultural  Co.,  26  Fed.  755; 
Phipps  V.  Yost,  26  Fed.  447;  Dane  v.  Illinois, 
6  Fed.  Cas.  No.  3,558,  3  Biss.  374,  6  Fish. 
Pat.  Cas.  124,  2  Off.  Gaz.  680;  Gilbert,  etc., 
Mfg.  Co.  V.  Walworth  Mfg.  Co.,  10  Fed.  Cas. 
No.  5,418,  2  Ban.  &  A.  271,  9  Off.  Gaz.  746; 
Kirby  v.  Beardsley,  14  Fed.  Cas.  No.  7,837,  5 
Blatchf.  438,  3  Fish.  Pat.  Cas.  265;  Marsh 
V.  Dodge,  etc.,  Mfg.  Co.,  16  Fed.  Cas.  No. 
9,115;  Owens  v.  Taylor,  29  Grant  Ch.  (U.  C.) 
210;  Taylor  v.  Brandon  Mfg.  Co.,  21  Ont. 
App.  361. 

Mere  reversal  of  parts  is  not  invention. 
In  re  Iwan,  17  App.  Cas.  (D.  C.)  566;  Pen- 
field  V.  Chambers  Bros.  Co.,  92  Fed.  630,  34 
C.  C.  A.  579;  Sax  v.  Taylor  Iron  Works,  30 
Fed.  835  [affirmed  in  149  U.  S.  485,  13  S.  Ct. 
1051,  37  L.  ed.  964]. 

Making  lower  roll  instead  of  upper  mov- 
able is  not  invention.  Abbott  Mach.  Co.  v. 
Bonn,  51  Fed.  223. 

Changing  location  of  attachment  for  train 
pipes  for  convenience  is  not  invention.  Plumb 
V.  New  York,  etc.,  R.  Co.,  97  Fed.  645. 

3.  Omission  of  elements  in  infringing  com- 
bination see  infra,  XIII,  A,  6,  h. 

4.  In  re  Butterfield,  23  App.  Cas.  (D.  C.) 
84;  Richards  v.  Chase  Elevator  Co.,  159 
U.  S.  477,  16  S.  Ct.  53,  40  L.  ed.  225;  Magin 
V.  Karle,  150  U.  S.  387,  14  S.  Ct.  153,  37 
L.  ed.  1118;  Dececo  Co.  r.  George  E.  Gil- 
christ Co.,  125  Fed.  293,  60  C.  C.  A.  207; 
Gormully,  etc.,  Mfg.  Co.  v.  Sager  Mfg.  Co., 
87  Fed.  945;  Ferguson  r.  Ed.  Roos  Mfg.  Co., 
71  Fed.  416,  18  C.  C.  A.  162;  Needham  v. 
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of  the  remainii)g  parts  whereby  the  same  result  is  secured  by  a  less  number  of 
parts  may  be.^ 

18.  Making  Parts  Integral  or  Separate.  There  is  ordinarily  no  invention  in 
making  solid  castings  in  place  of  attached  parts,®  or  in  making  separately  parts 
before  made  integral.^  Tlie  practice  is  so  well  known  as  to  be  within  the  knowl- 
edge of  the  ordinary  mechanic.® 

19.  Making  Device  Portable.  There  is  no  invention  in  merely  making  an  old 
device  in  such  form  that  it  is  portable.^ 

20.  Combination  —  a.  In  General.  Where  old  elements  are  brought  into  a  new 
relation,  where  by  their  interaction  they  perform  new  functions  and  produce  a 
new  result  there  is  a  patentable  invention."    But  it  is  not  invention  to  merely 


Washburn,  17  Fed.  Cas.  No.  10,082,  1  Ban. 
&  A.  537,  4  Cliff.  254,  7  Off.  Gaz.  649 ;  Stow 
V.  Chicago,  23  Fed.  Cas.  No.  13,512,  3  Ban. 
&  A.  83,  8  Biss.  47  [affirmed  in  104  U.  S. 
547,  26  L.  ed.  816]. 

5.  Eichards  v.  Chase  Elevator  Co.,  159 
U.  S.  477,  16  S.  Ct.  63,  40  L.  ed.  225;  Magin 
V.  Karle,  150  U.  S.  337,  14  S.  Ct.  153,  37 
L.  ed.  1118;  Lawther  v.  Hamilton,  124  U.  S. 
1,  8  S.  Ct.  342,  31  L.  ed.  325;  Brown  v. 
Huntington  Piano  Co.,  134  Fed.  735,  67 
C.  C.  A.  639  [affirming  131  Fed.  273] ;  Eck 
V.  Kutz,  132  Fed.  758;  Dececo  Co.  v.  George 
E.  Gilchrist  Co.,  125  Fed.  293;  American 
Graphaphone  Co.  v.  Leeds,  87  Fed.  873; 
Coupe  V.  Weatherhead,  16  Fed.  673;  Stow 
V.  Chicago,  23  Fed.  Cas.  No.  13,512,  3  Ban. 
&  A.  83,  8  Biss.  47  [affirmed  in  104  U.  S.  547, 
26  L.  ed.  816]. 

Omission  of  element  of  composition  may 
be  invention.  Tarr  v.  Folsom,  23  Fed.  Cas. 
No.  13,756,  1  Ban.  &  A.  24,  Holmes  312,  5 
Off.  Gaz.  92. 

6.  Howard  v.  Detroit  Stove  Works,  150 
U.  S.  164,  14  S.  Ct.  68,  37  L.  ed.  1039;  Gen- 
eral Electric  Co.  v.  Yost  Electric  Mfg.  Co., 
131  Fed.  874;  Eames  v.  Worcester  Polj'- 
technic  Inst.,  123  Fed.  67,  60  C.  C.  A.  37; 
Lay  V.  Indianapolis  Brush,  etc.,  Mfg.  Co., 
120  Fed.  831,  57  C.  C.  A.  313;  Standard 
Caster,  etc.,  Co.  v.  Caster  Socket  Co.,  113 
Fed.  162,  51  C.  C.  A.  109;  Consolidated 
Electric  Mfg.  Co.  v.  Holtzer,  67  Fed.  907, 
15  C.  C.  A.  63;  Williams  v.  Goodyear  Me- 
tallic Rubber  Shoe  Co.,  .54  Fed.  498,  4  C.  C. 
A.  485;  Kilbourne  v.  W.  Bingham  Co.,  50 
Fed.  697,  1  C.  C.  A.  617  [affirming  47  Fed. 
57] ;  Bothe  v.  Paddock-Hawley  Iron  Co.,  50 
Fed.  536,  1  C.  C.  A.  575. 

■Riveted  in  place  of  cast  parts  is  not  pat- 
entable. Johnson  Co.  1).  Pacific  Rolling 
Mills  Co.,  59  Fed.  242. 

Pasting  parts  together  is  not  invention. 
.Tolinson  v.  Hero  Fruit-Jar  Co.,  55  FcmI.  659. 

Swaging  instead  of  casting  iw  not  inven- 
tion. Strom  Mfg.  ('o.  r.  Weir  Frog  Co.,  75 
Fed.  270  \affi.rmcd  in  83  Fed.  170,  27  C.  C. 
A.  502]. 

Fusing  instead  of  cementing  parts  in  not 
inv<'nlioii.  In  re  Locke,  17  App.  Caa.  (D.  C.) 
.•)H. 

Making  collar  button  in  one  piece  iH  ])at- 
cntiil.l.'.  Kicii]«'ii(/,  r.  S.  V.uWU'  Co.,  I  IH  U.  S. 
556,  13  S.  (;t.  719,  :i7  I/,  cil.  558  [reversing 
39  I'V.i.  :t2;t|. 
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7.  Making  part  detachable  is  not  inven- 
tion. Roehr  v.  Bliss,  82  Fed.  445;  Kidd  c. 
Horry,  33  Fed.  712. 

Making  parts  removable  may  be  invention. 
McMichael,  etc.,  Mfg.  Co.  v.  Stafford,  105 
Fed.  380. 

8.  In  re  Seabury,  23  App.  Cas.  (D.  C.) 
377. 

9.  Hendy  v.  Golden  State,  etc.,  Iron  Works, 
127  U.  S.  370,  8  S.  Ct.  1275,  32  L.  ed.  207; 
Thompson  v.  Boisselier,  114  U.  S.  1,  5  S.  Ct. 
1042,  29  L.  ed.  76 ;  Atlantic  Works  v.  Brady, 
107  U.  S.  192,  2  S.  Ct.  225,  27  L.  ed.  438; 
Olmsted  v.  Andrews,  77  Fed.  835,  23  C.  C.  A. 
488;  Black  Diamond  Coal  Min.  Co.  v.  Excelsior 
Coal  Co.,  70  Off.  Gaz.  1797.  And  see  Kokomo 
Fence  Machine  Co.  v.  Kitselman,  189  U.  S. 
8  [reversing  108  Fed.  632,  47  C.  C.  A. 
538]. 

10-  Combination  of  parts  of  prior  inven- 
tion as  showing  prior  knowledge  or  use  eee 
supra,  III,  Cj  4,  i. 

New  combination  as  showing  novelty  of  de- 
vice see  supra,  III,  B,  10. 

11.  Hailes  v.  Van  Wormer,  20  Wall.  (U.  S.) 
353,  22  L.  ed.  241;  Seymour  v.  Osborne,  11 
Wall.  (U.  S.)  516,  20  L.  ed.  33;  Spear  v. 
Keystone  Lantern  Co.,  131  Fed.  879  [reversed 
on  other  grounds  in  136  Fed.  595,  69  C.  C.  A. 
369]  ;  Perkins  Electric  Switch  Mfg.  Co.  v. 
Buchanan,  129  Fed.  134  [affirmed  in  135  Fed. 
90,  07  C.  C.  A.  564] ;  L.  A.  Thompson  Scenic 
R.  Co.  V.  Chestnut  Hill  Casino  Co.,  127  Fed. 
698,  62  C.  C.  A.  454;  Brill  v.  North  Jersey 
St.  R.  Co.,  124  Fed.  778  [reversed  on  other 
.grounds  in  134  Fed.  580,  07  C.  C.  A.  380]; 
Peters  v.  Union  Biscuit  Co.,  120  Fed.  679 
[reversed  on  other  grounds  in  125  Fed.  001, 
60  C.  C.  A.  337] ;  Diamond  Drill,  etc.,  Co.  v. 
Kelly,  120  Fed.  295;  Moore  v.  Schaw,  118 
Fed.  602;  Dowagiac  Mfg.  Co.  v.  Minnesota 
Moline  Plow  Co.,  118  Fed.  130,  55  C.  C.  A. 
86;  Consolidated  Rubber  Tire  Co.  v.  Finley 
Rubber  Tire  Co.,  116  Fed.  629;  Do\vngii>c 
Mfg.  Co.  r.  Superior  Drill  Co.,  115  Fed.  886, 
53  C.  C.  A.  36 ;  Nelson  r.  A.  D.  Farmer,  etc., 
Type-Founding  Co.,  95  Fed.  145,  37  C.  O.  A. 
32;  Aineri(^an  Crapliophono  Co.  ■!'.  Leeds.  87 
Fed.  873;  Oopro  r.  Rock  Island  Plow  Co.,  84 
Fod.  171,  28  C.  C.  A.  308;  Muller  r.  Uulge. 
etc.,  Much.  Tool  Co.,  77  Kc.l.  021,  23  O.  G.  A. 
357;  Weslcrn  WJiocl  Scnipcr  Co.  r.  Doiimin, 
77  i'Vd.  194;  AnicricMii  Soda- |i\>untiiin  Co.  r. 
(JrcMMi,  75  Fed.  OHO;  'I'nvlor  r.  Siiwvpr  Spindle 
Co.,  75  l'\«d.  301,  22  C'.  C.  A.  203";  Fisher  V. 


PATENTS 


[30  Cyc]  859 


«xtend  the  use  of  an  old  combination  of  elements,  where  no  new  result  is  produced 
and  no  new  method  of  producing  the  old  result.'^ 

b.  Lack  of  Novelty  in  Elements  Immaterial.  The  invention  in  such  case  has 
nothing  to  do  with  tlie  novelty  or  lack  of  novelty  in  the  separate  elements,  but 
resides  in  the  particular  way  in  which  the  elements  have  been  combined.^'*  When 
a  combination  is  claimed  it  is  said  that  there  is  an  implied  concession  that  the 
elements  are  separately  old." 

e.  Coaetion  of  Elements  Necessary.  It  is  not  necessary  that  each  element 
should  perform  its  own  function  and  also  modify  the  function  performed  by 
every  other,''  but  there  must  be  such  coaetion  and  modification  that  a  result  is 


American  Pneumatic  Tool  Co.,  71  Fed.  523, 
18  C.  C.  A.  235  [affirming  69  Fed.  331] ;  U.  S. 
Printing  Co.  v.  American  Playing-Card  Co., 
70  Fed.  50 ;  Johnson  t'.  Forty  Second  St.,  etc., 
R.  Co.,  33  Fed.  499;  Niles  Tool  Co.  v.  Betts 
Mach.  Co.,  27  Fed.  301;  McKesson  v.  Carn- 
rick,  9  Fed.  44,  19  Blatchf.  158;  Brickill  v. 
New  York,  7  Fed.  479,  18  Blatchf.  273;  Mc- 
Millan V.  Rees,  1  Fed.  722;  Ames  v.  Howard, 

I  Fed.  Cas.  No.  326,  1  Robb  Pat.  Gas.  689,  1 
6!umn.  482;  Bailey  Washing,  etc.,  Mach.  Co. 
V.  Lincoln,  2  Fed.  Cas.  No.  750,  4  Fish.  Pat. 
Cas.  379;  Blake  v.  Stafford,  3  Fed.  Cas.  No. 
1,504,  6  Blatchf.  195,  3  Fish.  Pat.  Cas.  294; 
Gallahue  v.  Butterfield,  9  Fed.  Cas.  No.  5,198, 
10  Blatchf.  232,  6  Fish.  Pat.  Cas.  203,  2  Off. 
Gaz.  645;  Herring  v.  Nelson,  12  Fed.  Cas. 
No.  6,424,  3  Ban.  &  A.  55,  14  Blatchf.  293, 
12  Off.  Gaz.  753;  Many  v.  Sizer,  16  Fed.  Cas. 
No.  9,056,  1  Fish.  Pat.  Cas.  17;  Pitts  v. 
Whitman,  19  Fed.  Cas.  No.  11,196,  2  Robb 
Pat.  Cas.  189,  2  Story  609;  Roemer  v.  Logo- 
witz,  20  Fed.  Cas.  No.  11,996;  Russell,  etc., 
Mfg.  Co.  r.  Mallory,  21  Fed.  Cas.  No.  12,166, 
10  Blatchf.  140,  5  Fish.  Pat.  Cas.  632,  2  Off. 
Gaz.  495;  Union  Sugar  Refinery  v.  Matthies- 
son,  24  Fed.  Cas.  No.  14,399,  3  Cliff.  639,  2 
Fish.  Pat.  Cas.  600;  Woodward  v.  Dinsmore, 
30  Fed.  Cas.  No.  18,003,  4  Fish.  Pat.  Cas. 
163;  Clark  v.  Adie,  2  App.  Cas.  315,  46 
L.  J.  Ch.  585,  36  L.  T.  Rep.  N.  S.  923  [af- 
firming 23  Wkly.  Rep.  898];  Harrison  v. 
Anderston  Foundry  Co.,  1  App.  Cas.  574;  Mur- 
ray 1-.  Clayten,  L.  R.  7  Ch.  570,  20  Wkly. 
Rep.  649;  Adie  v.  Clark,  3  Ch.  D.  134,  45 
L.  J.  Ch.  228,  35  L.  T.  Rep.  N.  S.  349,  24 
Wkly.  Rep.  1007;  Daw  v.  Eley,  L.  R.  3  Eq. 
496,  36  L.  J.  Ch.  482,  15  L.  T.  Rep.  N.  S. 
559;  Newton  v.  Grand  Junction  R.  Co.,  5 
Exch.  331  note,  20  L.  J.  Exch.  427  note; 
Lukie  V.  Robson,  2  Jur.  201;  In  re  Martin, 

3  Wkly.  Rep.  433 ;  Dansereau  v.  Bellemare,  16 
Can.  Sup.  Ct.  180;  Hunter  v.  Carrick,  28 
Grant  Ch.  (U.  C.)  489  [reversed  on  other 
grounds  in  10  Ont.  App.  449   {affirmed  in 

II  Can.  Sup.  Ct.  300)]. 

Addition  of  one  element  to  old  combina- 
tion may  be  patentable.    Buck  v.  Hermance, 

4  Fed.  Cas.  No.  2,082,  1  Blatchf.  398,  Fish. 
Pat.  Rep.  251;  Frink  v.  Retry,  9  Fed.  Cas. 
No.  5,128,  1  Ban.  &  A.  1,  11  IBlatchf.  422,  5 
Off.  Gaz.  201;  Hall  v.  Wiles,  11  Fed.  Cas. 
No;  5,954,  2  Blatchf.  194,  Fish.  Pat.  Rep. 
433. 

Alarm  and  time  recorder  combined  is  pat- 
entable. Municipal  Signal  Co.  v.  Gamewell 
Fire-Alarm  Tel.  Co.,  52  Fed.  459. 


Merely  putting  several  articles  in  one  pack- 
age is  not  invention.  King  v.  Frostel,  14 
Fed.  Cas.  No.  7,794,  4  Ban.  &  A.  236,  8  Biss. 
510,  16  Off.  Gaz.  956,  8  Reporter  490  [affirmed 
in  109  U.  S.  99,  3  S.  Ct.  85,  27  L.  ed.  870]. 

12.  Voightmann  v.  Weis,  etc.,  Cornice  Co., 
148  Fed.  848,  78  C.  C.  A.  538  [affirming  133 
Fed.  298] ;  Schweichler  v.  Levinson,  147  Fed. 
704  78  C  C.  A  92. 

13.  Hobbs  v.  Beach,  180  U.  S.  383,  21  S.  Ct. 
409,  45  L.  ed.  586 ;  Seabury  v.  Am  Ende,  152 
U.  S.  561,  14  S.  Ct.  683,  38  L.  ed.  553;  Web- 
ster Loom  Co.  V.  Higgins,  105  U.  S.  580,  26 
L.  ed.  1177;  Hailes  v.  Van  Wormer,  20  WaU. 
(U.  S.)  353,  22  L.  ed.  241;  Eck  v.  Kutz,  132 
Fed.  758;  Lowrie  v.  H.  A.  Meldrum  Co.,  124 
Fed.  761  [reversed  on  other  grounds  in  130 
Fed.  886,  65  C.  C.  A.  194]  ;  Emerson  Electric 
Mfg.  Co.  V.  Van  Nort  Bros.  Electric  Co.,  116 
Fed.  974;  American  Tobacco  Co.  v.  Streat, 
83  Fed.  700,  28  C.  C.  A.  18;  Buck  v.  Her- 
mance, 4  Fed.  Cas.  No.  2,082,  1  Blatchf.  398, 
Fish.  Pat.  Rep.  251;  Ryan  v.  Goodwin,  21 
Fed.  Cas.  No.  12,186,  1  Robb  Pat.  Cas.  725, 
3  Sumn.  514;  Westlake  v.  Cartter,  29  Fed. 
Cas.  No.  17,451,  6  Fish.  Pat.  Cas.  519,  4  Off. 
Gaz.  636;  Woodman  v.  Stimpson,  30  Fed. 
Cas.  No.  17,979,  3  Fish.  Pat.  Cas.  98  [re- 
versed on  other  grounds  in  10  Wall.  117, 
19  L.  ed.  866] ;  Spencer  v.  Jack,  3  De  G.  J. 
&  S.  346,  8  Jur.  N.  S.  1165,  10  L.  T.  Rep. 
N.  S.  242,  1  Wkly.  Rep.  114,  68  Eng.  Ch.  262, 
46  Eng.  Reprint  669;  Lister  v.  Leather,  8 
E.  &  B.  1004,  4  Jur.  N.  S.  947,  27  L.  J.  Q.  B. 
295,  92  E.  C.  L.  1004;  Bovill  v.  Moore,  2 
Marsh.  211,  17  Rev.  Rep.  514,  4  E.  C.  L. 
481;  Smith  v.  Goldie,  9  Can.  Sup.  Ct.  46; 
Griffin  V.  Toronto  R.  Co.,  7  Can.  Exch.  411; 
Mitchell  V.  Nancoek  Inspirator  Co.,  2  Can. 
Exch.  539;  Toronto  Tel.  Mfg.  Co.  v.  Bell 
Tel.  Co.,  2  Can.  Exch.  495;  Yates  v.  Great 
Western  R.  Co.,  24  Grant  Ch.  (U.  C.)  495; 
Patric  17.  Sylvester,  23  Grant  Ch.  (U.  0.) 
573;  Emery  v.  Iredale,  11  U.  C.  C.  P.  106. 
And  see  supra,  III,  C,  4,  i. 

14.  Hay  v.  S.  F.  Heath  Cycle  Co.,  71  Fed. 
411,  18  C.  C.  A.  157. 

15.  Hailes  v.  Van  Wormer,  20  Wall.  (U.  S.) 
353,  22  L.  ed.  241;  Dayton  Malleable  Iron 
Co.  V.  Forster,  153  Fed.  201 ;  Sanders  v.  Han- 
cock, 128  Fed.  424,  63  C.  C.  A.  166 ;  American 
St.  Car  Advertising  Co.  v.  Newton  St.  R.  Co., 
82  Fed.  732;  National  Cash-Register  Co.  v. 
American  Cash-Register  Co.,  53  Fed.  367,  3 
C.  C.  A.  559;  Wood  v.  Packer,  17  Fed.  650; 
Strobridge  v.  Landers,  11  Fed.  880,  20 
Blatchf.  73;  Fitch  v.  Bragg,  8  Fed.  588. 
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produced  wliicli  is  not  merely  the  sum  of  tlie  results  produced  by  the  separate 
elements.'^ 

21.  Aggregation  —  a.  In  General.  An  aggregation  is  the  mere  Ijringiiig 
together  of  separate  elements  witlioiit  changuig  tlie  function  performed  by  them 
or  producing  any  result  other  than  the  added  result  of  the  separate  operation  of 
the  elements  and  is  not  a  patentable  invention.'^    A  combination,  to  be  pateut- 


16.  Adams  v.  Beliaire  Stamping  Co.,  141 
U.  S.  639,  12  S.  Ct.  66,  35  L.  ed.  849; 
Beecher  Mfg.  Co.  x.  Atwater  Mfg.  Co.,  114 
U.  S.  523,  5  S.  Ct.  1007,  29  L.  ed.  232; 
Voightman  v.  Perkinson,  133  Fed.  934  [«/- 
iirmed  in  138  Fed.  56,  70  C.  C.  A.  482]; 
Diamond  Match  Co.  v.  Ruby  Match  Co.,  127 
Fed.  341;  J.  L.  Mott  Iron  Works  v.  Hoff- 
man, etc.,  Mfg.  Co.,  120  Fed.  1019,  56  C.  C.  A. 
151  lafftrming  110  Fed.  772]  ;  Goodyear  Tire, 
etc.,  Co.  f.  Rubber  Tire  Wheel  Co.,  116  Fed. 
363,  53  C.  C.  A.  583 ;  Parsons  v.  Minneapolis 
Threshing-Maeh.  Co.,  106  Fed.  941 ;  St.  Louis 
Car-Coupler  Co.  v.  National  Malleable  Cast- 
ings Co.,  87  Fed.  885,  31  C.  C.  A.  265;  Deere 
V.  Rock  Island  Plow  Co.,  84  Fed.  171,  28 
C.  C.  A.  308;  Beach  r.  Hobbs,  82  Fed.  916; 
American  Soda-Fountain  Co.  v.  Green,  75 
Fed.  080;  Bowers  Von  Schmidt,  03  Fed. 
572 ;  Westinghouse  v.  New  York  Air-Brake 
Co.,  59  Fed.  581;  Brickill  v.  Hartford,  49 
Fed.  372 ;  Railway  Register  Mfg.  Co.  v.  North 
Hudson  Co.  R.  Co.,  24  Fed.  793;  Peard  v. 
Johnson,  23  Fed.  507 ;  Stutz  v.  Armstrong, 
20  Fed.  843 ;  Clark  Pomace-Holder  Co.  v.  Fer- 
guson, 17  Fed.  79,  21  Blatchf.  376;  Western 
Electric  Mfg.  Co.  v.  Chicago  Electric  Mfg. 
Co.,  14  Fed.  691,  11  Biss.  427;  Hoe  v.  Cottrell, 
1  Fed.  597,  17  Blatchf.  546;  Gallahue  v. 
Butterfield,  9  Fed.  Cas.  No.  5,198,  10  Blatchf. 
232,  6  Fish.  Pat.  Cas.  203,  2  Off.  Gaz.  645; 
Swift  i:  Whisen,  23  Fed.  Cas.  No.  13,700,  2 
Bond  115,  3  Fish.  Pat.  Cas.  343. 

Simultaneous  operation  of  elements  is  not 
necessary.  Hoffman  v.  Young,  2  Fed.  74 ; 
Birdsall  v.  McDonald,  3  Fed.  Cas.  No.  1,434, 
1  Ban.  &  A.  165,  6  Off.  Gaz.  682;  Forbush  v. 
Cook,  9  Fed.  Cas.  No.  4,931,  2  Fish.  Pat.  Cas. 
668. 

17.  In  re  Seabury,  23  App.  Cas.  (D.  C.) 
377;  In  re  Davenport,  23  App.  Cas.  (D.  C.) 
370;  In  re  Griswold,  9  App.  Cas.  (D.  C.)  490; 
Richards  v.  Chase  Elevator  Co.,  159  U.  S. 
477,  16  S.  Ct.  53,  40  L.  ed.  225;  Richards  v. 
Chase  lOlevator  Co.,  158  U.  S.  299,  15  S.  Ct. 
831,  39  L.  ed.  991;  Palmer  v.  Corning,  150 
TJ.  S.  342,  15  S.  Ct.  381,  39  L.  ed.  445;  Wright 
r.  Yuongling,  155  U.  8.  47,  15  R.  Ct.  1,  39 
L.  cd.  64;  (Jiles  v.  lleysingcr,  150  U.  S.  027, 
14  R.  Ct.  211,  37  L.  od.  1204;  Ide  v.  Ball 
Engine  Co.,  14!)  U.  S.  550,  13  S.  Ct.  941,  37 
L.  e.l.  813;  Itrinkerlioff  r.  Aloe,  140  U.  R. 
515,  13  S.  Ct.  221,  30  L.  od.  1008;  Derby  v. 
'i'lioiiipson,  146  II.  R.  476,  13  R.  Ct.  181,  30 
E.  <'.i\.  1051;  Pat.'int  Clothing  (!<).  i;.  Clover, 
I'll  I  J.  R.  500,  12  S.  Ct.  79,  35  E.  cd.  85H ; 
AdamH  v.  ]!cllaii(?  Sliiiiiping  Co.,  141  U.  R. 
539,  12  R.  Ct.  66,  35  L.  ed.  819;  Chi(«tt  r. 
Chilliii,  140  U.  R.  IHO,  11  R.  Ct.  725,  :!5  L.  cd. 
3H.'");  I'nion  Kdge-Rctlcr  (!o.  r.  Kcilii,  I:t9 
II.  R.  530.  11  R.  Ct.  021,  .^5  E.  od.  201; 
JIiiHcll  'rrlfiiirK-r  Cii.  v.  RtcvoiiH,  137  IJ.  R. 
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423,  11  S.  Ct.  150,  34  L.  ed.  719;  Fond  du 
Lac  County  v.  May,  137  U.  S.  395,  11  S.  Ct. 
98,  34  E.  ed.  714;  Burt  v.  Evory,  133  U.  S. 
349,  10  S.  Ct.  394,  33  L.  ed.  647;  Hendy  v. 
Golden  State,  etc.,  Iron  Works,  127  U.  S. 
370,  8  S.  Ct.  1275,  32  E.  ed.  207;  Thatcher 
Heating  Co.  v.  BurtLs,  121  U.  S.  286,  7  S.  Ct. 
1034,  30  L.  ed.  942;  Beecher  Mfg.  Co.  v. 
Atwater  Mfg.  Co.,  114  U.  S.  523,  5  S.  Ct. 
1007,  29  L.  ed.  232;  Bussey  v.  Excelsior  Mfg. 
Co.,  no  U.  S.  131,  4  S.  Ct.  38,  28  L.  ed.  95; 
Pickering  v.  McCullough,  104  U.  S.  310,  26 
L.  ed.  749 ;  Rubber-Coated  Harness  Trimming 
Co.  V.  Welling,  97  U.  S.  7,  24  L.  ed.  942; 
Reckendorfer  v.  Faber,  92  U.  S.  347,  23  L.  ed. 
719;  Hailes  v.  Van  Wormer,  20  Wall.  (U.  S.) 
353,  22  L.  ed.  241;  Cameron  Septic  Tank  Co. 
V.  Saratoga  Springs,  151  Fed.  242  [reversed 
on  other  grounds  in  159  Fed.  453]  ;  Rich  v. 
Baldwin,  133  Fed.  920,  66  C.  C.  A.  464;  West 
Coast  Safety  Faucet  Co.  v.  Jackson  Brewing 
Co.,  117  Fed.  295,  54  C.  C.  A.  533;  Wellman 
V.  Midland  Steel  Co.,  106  Fed.  221;  Gast  v. 
New  York  Asbestos  Mfg.  Co.,  105  Fed.  68; 
Campbell  Printing-Press,  etc.,  Co.  v.  Duplex 
Printing-Press  Co.,  101  Fed.  282,  41  C.  C.  A. 
351;  Smith  v.  Maxwell,  93  Fed.  466;  Clisby 
V.  Reese,  88  Fed.  645,  32  C.  C.  A.  80 ;  Osgood 
Dredge  Co.  v.  Metropolitan  Dredging  Co.,  75 
Fed.  670,  21  C.  C.  A.  491;  Office  Specialty 
Mfg.  Co.  V.  Globe  Co.,  65  Fed.  599  [affirmed 
in  77  Fed.  465,  23  C.  C.  A.  242]  ;  Deere  v. 
J.  I.  Case  Plow  Works,  56  Fed.  841,  6 
C.  C.  A.  157;  Mott  Iron  Works  Co.  Stand- 
ard Mfg.  Co.,  53  Fed.  819,  4  C.  C.  A.  28; 
Campbsll  v.  Bailey,  45  Fed.  564  [affirmed  in 
63  Fed.  463,  11  C.  C.  A.  284];  National 
Progress  Bunching  Mach.  Co.  f.  John  R. 
Williams  Co.,  44  Fed.  190,  12  L.  R.  A.  107; 
Young  V.  Jackson,  43  Fed.  387 ;  Rapid  Service 
Store  R.  Co.  v.  Taylor,  43  Fed.  249 ;  Richards 
V.  Michigan  Cent.  R.  Co.,  40  Fed.  165;  Jones 
r.  Clow,  39  Fed.  785;  Schniid  v.  Scovill  Mfg. 
Co.,  37  Fed.  345 ;  Tower  );.  Bemis,  etc.,  Hard- 
ware, etc.,  Co.,  19  Fed.  498;  Doubledav  V. 
RoBss,  11  Fed.  737;  Moihtt  v.  Rogers,  8  Fed. 
147  [affirmed  in  106  II.  S.  423,  1  R.  Ct.  70, 
27  E.  ed.  70]  ;  Double-Pointed  Tack  Co.  v. 
Two  Rivers  ]\1fg.  Co.,  3  Fed.  26,  9  Bias.  258; 
Rarven  r.  llall,  21  Fed.  Cns.  No.  12,309,  0 
P.latclif.  524,  5  Fish.  Pat.  Cas.  415,  1  Off. 
Gaz.  437;  Griswold  r.  Rcyniour,  78  Off.  Gaz. 
482. 

Placing  oil  tank  and  other  receptacles  on 
one  car  not  invention.  Standard  Oil  (^o.  v. 
R(niMuMn  Pnc.  Co.,  54  Fed.  521,  4  C.  C.  A. 
491    \iif}iriiiiii(i  4S  Fed.  109]. 

Window  in  stove  flue  is  nicro  aggregatirtn. 
Pcri'y  ''.  Coopci  al  ivo  Foundry  Co.,  12  Fo<l. 
436, "20  BImIcIiI'.  498. 

PlacinR  rubber  on  end  of  lend  pencil  ia 
iiggrcgiition  not-  invention.     Ut'ckcndorlVr  V. 
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able,  must  produce  a  different  force,  effect,  or  result  in  the  combined  forces  or 
processes  from  that  given  by  their  separate  parts.^^  J^o  one,  by  bringing  together 
several  old  devices  without  producing  a  new  and  useful  result,  the  joint  product  of 
the  elements  of  the  combination,  and  something  more  than  an  aggregate  of  old 
results,  can  acquire  a  right  to  prevent  others  from  using  the  same  devices,  either 
singly  or  in  other  combinations,  or,  even  if  a  new  and  useful  result  is  obtained, 
can  prevent  others  from  using  some  of  the  devices,  omitting  others,  in  combina- 
tion.'"   Superiority  does  not  make  aggregation  patentable.^" 

b.  Multiplieation  of  Elements.  The  multiplication  of  elements  may  go  on 
indefinitely  without  producing  a  patentable  invention,^'  since  no  exercise  of  the 
inventive  faculty  is  involved  in  merely  collecting  at  one  place  or  in  one  machine 
a  lot  of  elements  which  do  not  so  modify  the  actions  of  each  other  as  to  produce  a 
new  result.^" 

e.  Novel  Elements.  JSTovelty  in  one  or  more  of  the  separate  elements  does 
not  justify  a  claim  to  the  collection  of  those  elements  unless  there  is  coaction 
between  them  producing  a  new  result.^^  The  novel  element  in  such  case  may  be 
patentable  if  claimed  separately.^^ 

22.  Evidence  of  Invention  —  a.  Unsuccessful  Efforts  of  Others.  Proof  that 
others  skilled  in  the  art  had  previously  sought  to  accomplish  the  results  of  the 
patented  device  and  that  their  efforts  and  experiments  were  unsuccessful  may  be 
and  ordinarily  is  evidence  that  invention  and  not  mere  judgment  and  skill  was 
required  in  conceiving  and  producing  it.^^    It  has  been  held,  however,  that  the 


Faber,  92  U.  S.  347,  23  L.  ed.  719;  Rubber 
Tip  Pencil  Co.  v.  Howard,  20  Fed.  Cas.  No. 
12,102,  9  Blatcbf.  490,  5  Fish:- Pat.  Cas.  377, 

I  Off.  Gaz.  407  [affirmed  in  20  Wall.  498,  22 
L.  ed.  410]. 

Fire  lighter  attached  to  kindling  wood  is 
not  invention.  Alcott  v.  Young,  1  Fed.  Cas. 
No.  149,  4  Ban.  &  A.  197,  16  Blatcbf.  134, 
7  Reporter  552,  16  Off.  Gaz.  403. 

Aggregation  of  door  and  striker  plate. — 
In  re  Forg,  2  App.  Cas.  (D.  C.)  58. 

Aggregation  of  staple  and  washer  see 
Double-Pointed  Tack  Co.  v.  Two  Rivers  Mfg. 
Co.,  109  U.  S.  117,  3  S.  Ct.  105,  27  L.  ed.  877. 

18.  Reckendorfer  v.  Faber,  92  U.  S.  347,  23 
L.  ed.  719. 

19.  Hailes  v.  Van  Wormer,  20  Wall. 
(U.  S.)  353,  22  L.  ed.  241. 

20.  Office  Specialty  Mfg.  Co.  v.  Fenton 
Metallic  Mfg.  Co.,  174  U.  S.  492,  19  S.  Ct. 
641,  43  L.  ed.  1058;  Goodyear  Tire,  etc.,  Co. 
V.  Rubber  Tire  Wheel  Co.,  116  Fed.  363,  53 
C.  C.  A.  583.  Aggregation  applies  to  article 
as  well  as  machine.  Antisdel  v.  Chicago 
Hotel  Cabinet  Co.,  89  Fed.  308,  32  C.  C.  A. 
216.  Aggregation  applies  to  designs.  North- 
rup  I'.  Adams,  18  Fed.  Cas.  No.  10,328,  2  Ban. 
&  A.  567,  12  Off.  Gaz.  430. 

21.  Richards  v.  Chase  Elevator  Co.,  158 
U.  S.  299,  15  S.  Ct.  831,  39  L.  ed.  991,  159 
U.  S.  477,  16  S.  Ct.  53,  40  L.  ed.  225. 

22.  Florsheim  v.  Schilling,  137  U.  S.  64, 

II  S.  Ct.  20,  34  L.  ed.  574;  Overweight  Coun- 
terbalance Elevator  Co.  v.  Henry  Vogt  Mach. 
Co.,  102  Fed.  957,  43  C.  C.  A.  80;  Interior 
Lumber  Co.  v.  Perkins,  80  Fed.  528,  25 
C.  C.  A.  613;  Campbell  v.  H.  T.  Conde  Im- 
plement Co.,  74  Fed.  745;  Sugar  Apparatus 
Mfg.  Co.  r.  Yaryan  Mfg.  Co.,  43  Fad.  140; 
Buck  V.  Hermance,  4  Fed.  Cas.  No.  2,082,  1 
Blatcbf.  398,  1  Fish.  Pat.  Rep.  251. 


23.  In  re  McNeill,  20  App.  Cas.  (D.  C.) 
294;  Batten  v.  Clayton,  2  Fed.  Cas.  No. 
1,105. 

Claim  to  combination  is  an  implied  conces- 
sion that  the  elements  are  separately  old. 
Overweight  Counterbalance  Elevator  Co.  v. 
Improved  Order  of  Red  Men's  Hall  Assoc.,  94 
Fed.  155,  36  C.  C.  A.  125;  Hay  v.  S.  F. 
Heath  Cycle  Co.,  71  Fed.  411,  18  C.  C.  A. 
157. 

24.  Claim  to  combination  protects  all  new 
parts.  Parkes  v.  Stevens,  L.  R.  5  Ch.  36,  22 
L.  T.  Rep.  N.  S.  635,  18  Wkly.  Rep.  233 
[affirmed  in  L.  R.  8  Eq.  358,  38  L.  J.  Ch. 
627,  17  Wkly.  Rep.  846]. 

25.  Gandy  v.  Main  Belting  Co.,  143  U.  S. 
587,  12  S.  Ct.  598,  36  L.  ed.  272;  American 
Graphophone  Co.  v.  Universal  Talking  Mach. 
Mfg.  Co.,  151  Fed.  595,  81  C.  C.  A.  139  [re- 
versing 145  Fad.  636,  643]  ;  Albright  v.  Lang- 
feld,  131  Fed.  473;  Electric  Smelting,  etc., 
Co.  V.  Pittsburg  Reduction  Co.,  125  Fed.  926, 
60  C.  C.  A.  636;  George  Frost  Co.  v.  Cohn, 
119  Fed.  505,  56  C.  C.  A.  185;  Hanifen  i;. 
Armitage,  117  Fed.  845;  Star  Brass  Works 
V.  General  Electric  Co.,  Ill  Fed.  398,  49 
C.  C.  A.  409 ;  Tannage  Patent  Co.  v.  Donallan, 
93  Fed.  811;  Thomson-Houston  Electric  Co. 
V.  Winchester  Ave.  R.  Co.,  71  Fed.  192;  Binns 
V.  Zucker,  etc..  Chemical  Co.,  70  Fed.  711; 
Westinghouse  v.  New  York  Air-Brake  Co., 
59  Fed.  581  [m.odified  in  63  Fed.  962,  11 
C.  C.  A.  528]  ;  Columbia  Chemical  Works  v. 
Rutherford,  58  Fed.  787 ;  Consolidated  Brake- 
Shoe  Co.  V.  Detroit  Steel,  etc.,  Co.,  47  Fed. 
874;  Niles  Tool-Works  v.  Betts  Mach.  Co., 
27  Fed.  301;  Ward  v.  Grand  Detour  Plow 
Co.,  14  Fed.  696;  Pearl  i:  Ocean  Mills,  19 
Fed.  Cas.  No.  10,876,  2  Ban.  &  A.  469,  11 
Off.  Gaz.  2;  Terry  Clock  Co.  v.  New  Haven 
Clock  Co.,  23  Fed.  Cas.  No.  13,840,  4  Ban. 
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scope  of  meclianical  skill  not  being  restricted  to  tlie  Bkill  of  any  particular 
meclianic,  it  is  not  conclusive  that  more  than  mechanical  skill  was  involved  iii 
producing  a  particular  device,  that,  prior  to  the  application  for  the  patent 
thereon,  a  device  has  been  produced  by  another  person  for  the  same  purpose 
which  was  diflEerent  from  and  inferior  to  that  of  the  patent ;  ^  and  simultaneous 
suggestion  by  many  is  evidence  that  invention  is  lacking.^ 

b.  Supplying  Long-Felt  Want.  A  long-felt  want  and  nnsupplied  need  for 
means  accomplishing  the  results  of  the  patented  device  is  evidence  tending  to 
show  that  its  production  called  for  an  exercise  of  the  inventive  faculties.^ 

e.  Popularity  of  the  Supposed  Invention.  The  fact  that  the  patented  device 
meets  with  immediate  public  favor  and  displaces  others  for  the  same  purpose  on 
the  market  is  evidence  of  utility  and  some  evidence  of  invention,^^  but  will  not  be 


&  A.  121,  17  Off.  Gaz.  909.  Compare  Butler 
V.  Steckel,  27  Fed.  219. 

Conception  of  new  method  involving  differ- 
ent principle. —  Where  an  existing  process  or 
device  discloses  what  appear  to  be  insuper- 
able objections  to  practical  operations,  it  is 
persuasive  evidence  of  invention  that  an 
improver  has  the  foresight  and  courage  to 
break  away  from  such  disclosure  and  con- 
ceive of  some  new  method  involving  a  differ- 
ent principle.  American  Graphophone  Co.  v. 
Universal  Talking  Mach.  Mfg.  Co.,  151  Fed. 
595,  81  C.  C.  A.  139  [reversing  145  Fed. 
636,  643]. 

26.  Johnson  Co.  v.  Pennsylvania  Steel  Co., 

67  Fed.  940  lafflrmed  in  70  Fed.  244,  17 
C.  C.  A.  88]. 

27.  Thomson-Houston  Electric  Co.  v.  Lo- 
rain Steel  Co.,  117  Fed.  249,  54  C.  C.  A. 
281;  Haslem  v.  Pittsburg  Plate-Glass  Co., 

68  Fed.  479;  Bromley  Bros.  Carpet  Co.  v. 
Stewart,  51  Fed.  912. 

28.  Matter  of  Pennock,  1  MacArthur 
(D.  C.)  531;  Seabury  v.  Am  Ende,  152  U.  S. 
561,  14  S.  Ct.  683,  38  L.  ed.  553;  Keystone 
Mfg.  Co.  V.  Adams,  151  U.  S.  139,  14  S.  Ct. 
295,  38  L.  ed.  103  [reversing  35  Fed.  579]; 
Brill  V.  North  Jersey  St.  E.  Co.,  124  Fed. 
778  [reversed  on  other  grounds  in  134  Fed. 
680,  67  C.  C.  A.  380] ;  Hale,  etc.,  Mfg.  Co,  v. 
Oneonta,  etc.,  R.  Co.,  124  Fed.  514;  Peters 
V.  Union  Biscuit  Co.,  120  Fed.  679  [reversed 
on  other  grounds  in  125  Fed.  601,  60  C.  C.  A. 
337];  Ilallock  v.  Davison,  107  Fed.  482; 
Celluloid  Co.  v.  Arlington  Mfg.  Co.,  85  Fed. 
449;  Stcel-Clad  Bath  Co.  v.  Davison,  77 
Fed.  730;  Taylor  v.  Sawyer  Spindle  Co.,  75 
Fed.  301,  22  C.  C.  A.  203  [affirming  69  Fed. 
8371  ;  Taylor  Burner  Co.  v.  Diamond,  72  Fed. 
182;  Horn  i;.  Bcrgner,  68  Fed.  428  [affirmed 
in  72  Fed.  687];  Consolidated  Brake-Shoe 
Co.  V.  Detroit  Steel,  etc.,  Co.,  59  Fed.  902; 
Watson  V.  StcvenH,  51  Fed.  757,  2  C.  C.  A. 
500  [reversing  47  Fed.  117];  Electrical  Ac- 
ctiiinil.itor  Co.  v.  New  York,  etc.,  R.  Co., 
50  Fed.  81  ;  Guaranfce  Trust,  etc.,  Co.  v. 
New  Iliivcn  (JaH-l-iglit  Co.,  30  Fed.  208; 
Ahiiiiih  I'.  Aldcn,  27  Ked.  081  [reversed  on 
other  groiirulH  in  145  U.  S.  220,  12  S.  Ct.  03!), 
36  Ia  ed.  685]. 

IncrcasinK  work  performed  by  machine  one 
fourth  hIkiwh  invciitioTi.  Webster  I^)oni  Co.  v. 
Hij.'KinH,  105  tl.  S.  580,  26  L.  ed.  1177. 

Superiority   indicnlcH   invention.  Sawyer 

[HI.  E.  22.  a] 


Spindle  Co.  v.  Taylor,  69  Fed.  837  [affirmed 
in  75  Fed.  301,  22  C.  C.  A.  203] ;  Ex  p. 
Arthur,  1  Fed.  Cas.  No.  563a;  Judson  i\ 
Cope,  14  Fed.  Cas.  No.  7,565,  1  Bond  327,  1 
Fish.  Pat.  Cas.  615;  Many  v.  Sizer,  16  Fed. 
Cas.  No.  9,056,  1  Fish.  Pat.  Cas.  17;  Sey- 
mour V.  Marsh,  21  Fed.  Cas.  No.  12,687,  6 
Fish.  Pat.  Cas.  115,  2  Off.  Gaz.  675,  9  Phila. 
(Pa.)  380. 

29.  Fenton  Metallic  Mfg.  Co.  v.  Office  Spe- 
cialty Mfg.  Co.,  12  App.  Cas.  (D.  C.)  201; 
Olin  V.  Timken,  155  U.  S.  141,  15  S.  Ct.  49, 
39  L.  ed.  100;  Seabury  v.  Am  Ende,  152  U.  S. 
561,  14  S.  Ct.  683,  38  L.  ed.  553;  Keystone 
Mfg.  Co.  V.  Adams,  151  U.  S.  139,  14  S.  Ct. 
295,  38  L.  ed.  103;  Duer  v.  Corbin  Cabinet 
Lock  Co.,  149  U.  S.  216,  13  S.  Ct.  850,  37 
L.  ed.  707;  Krementz  v.  S.  Cottle  Co.,  148 
U.  S.  556,  13  S.  Ct.  719,  37  L.  ed.  558;  Grant 
V.  Walter,  148  U.  S.  547,  13  S.  Ct.  699,  37 
L.  ed.  552;  Gandy  v.  Main  Belting  Co.,  143 
U.  S.  587,  12  S.  Ct.  598,  36  L.  ed.  272;  Mc- 
Creary  v.  Pennsylvania  Canal  Co.,  141  U.  S. 
459,  12  S.  Ct.  40,  35  L.  ed.  817;  McClain  v. 
Ortmayer,  141  U.  S.  419,  12  S.  Ct.  76,  35 
L.  ed.  800;  Magowan  v.  New  York  Belting, 
etc.,  Co.,  141  U.  S.  332,  12  S.  Ct.  71.  35  L.  ed. 
781;  Goodyear  Tire,  etc.,  Co.  v.  Rubber  Tire 
Wheel  Co.,  116  Fed.  363,  53  C.  C.  A.  583; 
Kinloch  Tel  Co.  v.  Western  Electric  Co.,  113^ 
Fed.  659,  51  C.  C.  A.  369;  Kalamazoo  R.  Sup- 
ply Co.  V.  Duff  Mfg.  Co.,  113  Fed.  264,  51 
C.  C.  A.  221 ;  National  Hollow  Brake-Beam 
Co.  V.  Interchangeable  Brake-Beam  Co.,  106 
Fed.  693,  45  C.  C.  A.  544 ;  Christy  v.  Hygeia 
Pneumatic  Bicycle  Saddle  Co.,  93  Fed.  965, 
36  C.  C.  A.  31;  Stevenson  Co.  v.  McFassell,  | 
90  Fed.  707,  33  C.  C.  A.  249 ;  Morrin  r.  Law- 
Icr,  90  Fed.  285;  Wilkins  Shop-Hutton 
Fastener  Co.  v.  Webb,  89  Fed.  982;  Allington, 
etc.,  Mfg.  Co.  V.  Globe  Co.,  89  Fed.  865; 
Consolidated  Car  Heating  Co.  r.  Aninricau 
Electric  Heating  Corp.,  82  Fed.  993;  Taylor 
V.  Sawyer  Spindle  Co.,  75  Fed.  301,  22  C.  V,.  A.  ' 
203  [affirming  69  Fed.  837];  Ducbor  Watch-  j 
Case  Mfg.  Co.  r.  Robbina,  75  Fed.  17.  21 
0.  C.  A.  198;  Brownson  r.  Dodson-FiHher-  | 
Brocknimin  Co.,  71  Fed.  517;  National  Co.  \\  ^ 
Bclclicr,  68  Fed.  065;  Holmes  r.  Truman,  07 
Fed.  512,  M  C.  0.  A.  517;  Miller  r.  Hundley, 
01  Fed.  100;  Saunders  r.  Allen,  00  Fed.  610, 
))  (I.  (!.  A.  157;  Liilance,  etc.,  Mfg.  Co. 
llnlMMnmiin  Mfg.  Co.,  53  Fed.  375; 
Foatherstono    v.   George    R.    Bidwell  Cycle 
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accepted  as  proof  except  in  cases  of  doubt.^  This  is  because  the  popularity  may 
be  due  to  extensive  advertising  or  other  things  than  its  superiority.^' 

F.  Statutory  Forfeiture  Reg-ardless  of  Intent — l.  In  General.  Since 
the  purpose  of  tlie  patent  system  is  to  secure  for  the  public  of  this  country  a 
knowledge  of  and  the  right  to  use  new  inventions  and  discoveries  the  inventor  is 
required  to  proceed  diligently  in  securing  his  patent  under  penalty  of  a  forfeiture 
of  his  inchoate  right.^^  There  are  provisions  in  the  statutes  by  which  this  forfeit- 
ure may  occur  contrary  to  the  inventor's  intent  and  without  his  knowledge.^ 

2.  Publication  Two  Years  Before  Application.  If  the  invention  is  described  in 
a  patent  or  printed  publication  in  this  country  or  abroad,  with  or  without  the 
knowledge  or  consent  of  the  inventor,  more  than  two  years  before  his  application 
for  patent  is  filed,  no  valid  patent  can  issue,^* 


Co.,  53  Fed.  113;  Fox  v.  Perkins.  52  Fed. 
205,  3  C.  C.  A.  32;  Watson  v.  Stevens,  51 
Fed.  757,  2  C.  C.  A.  500;  Electrical  Ac- 
cumulator Co.  V.  New  York,  etc.,  R.  Co.,  50 
Fed.  81;  Stearns  v.  Phillips,  43  Fed.  792; 
Chicopee  Folding-Box  Co.  v.  Nugent,  41  Fed. 
139  [affirmed,  in  51  Fed.  229,  2  C.  C.  A. 
165];  Parker  i;.  Dickinson,  38  Fed.  413; 
Palmer  v.  Johnston,  34  Fed.  336;  Good  v. 
Bailev,  33  Fed.  42;  Hill  v.  Biddle,  27  Fed. 
560;  Miller  v.  Pickering,  16  Fed.  540;  West- 
ern Electric  Mfg.  Co.  v.  Chicago  Electric 
Mfg.  Co.,  14  Fed.  691,  11  Biss.  427;  Gott- 
fried V.  Crescent  Brewing  Co.,  13  Fed.  479; 
Lindsay  v.  Stein,  10  Fed.  907,  20  Blatchf. 
370;  Shedd  v.  Washburn,  9  Fed.  904;  Wash- 
burn, etc.,  Mfg.  Co.  V.  Haish,  4  Fed.  900,  10 
Biss.  65;  Strobridge  v.  Lindsay,  2  Fed.  692; 
Adams  v.  Edwards,  1  Fed.  Cas.  No.  53,  1 
Fish.  Pat.  Cas.  1;  Birdsall  v.  McDonald,  3 
Fed.  Cas.  No.  1,434,  1  Ban.  &  A.  165,  6 
Off.  Gaz.  682;  Fames  v.  Cook,  8  Fed.  Cas. 
No.  4,239,  2  Fish.  Pat.  Cas.  146;  Judson  v. 
Moore,  14  Fed.  Cas.  No.  7,569,  1  Bond  285, 
1  Fish.  Pat.  Cas.  544 :  Lorillard  v.  McDowell, 
15  Fed.  Cas.  No.  8,5i0,  2  Ban.  &  A.  531,  11 
Off.  Gaz.  640,  13  Phila.  (Pa.)  461;  Schaum 
V.  Baker,  21  Fed.  Cas.  No.  12,440;  Stanley 
Works  V.  Sargent,  22  Fed.  Cas.  No.  13,289, 
8  Blatchf.  344,  4  Fish.  Pat.  Cas.  443. 

Where  the  patent  is  void,  extensive  use  is 
immaterial.  Duer  v.  Corbin  Cabinet  Lock 
Co.,  149  U.  S.  216,  13  S.  Ct.  850,  37  L.  ed. 
707  [.affirming  37  Fed.  338]. 

No  extent  of  use  can  cure  the  want  of  in- 
vention or  make  aggregation  patentable. 
Voightmann  v.  Weis,  etc..  Cornice  Co.,  133 
Fed.  298  [.affirmed  in  148  Fed.  848,  78  C.  C.  A. 
538]. 

30.  In  re  Smith,  14  App.  Cas.  (D.  C.)  181; 
Durham  v.  Seymour,  6  App.  Cas.  (D.  C.) 
78;  Adams  v.  Bellaire  Stamping  Co.,  141 
U.  S.  539,  12  S.  Ct.  66,  35  L.  ed.  849;  Mc- 
Clain  V.  Ortmayer,  141  U.  S.  419,  12  S.  Ct. 
76,  35  L.  ed.  800;  Voightmann  v.  Weis,  etc., 
Cornice  Co.,  148  Fed.  848,  78  C.  C.  A.  538 
[affirming  133  Fed.  298]  ;  General  Electric 
Co.  V.  Yost  Electric  Mfg.  Co.,  131  Fed.  874; 
American  Salesbook  Co.  v.  Carter-Crume  Co., 
125  Fed.  499  [reversed  on  other  grounds  in 
129  Fed.  1004,  62  C.  C.  A.  679] ;  American 
Sales  Book  Co.  v.  Bullivant,  117  Fed.  255, 
54  C.  C.  A.  287;  Standard  Caster,  etc.,  Co. 
V.  Caster  Socket  Co.,  113  Fed.  162,  51  C.  C.  A. 


109;  Goss  Printing-Press  Co.  v.  Scott,  103 
Fed.  650  [reversed  on  other  grounds  in  108 
Fed.  253,  47  C.  C.  A.  302] ;  National  Hollow 
Brake  Beam  Co.  v.  Interchangeable  Brake 
Beam  Co.,  99  Fed.  758;  Lane  v.  Welds,  99 
Fed.  286,  39  C.  C.  A.  528;  Ingraham  Co.  v. 
E.  N.  Welch  Mfg.  Co.,  92  Fed.  1019,  35 
C.  C.  A.  163;  Rubber  Tire  Wheel  Co.  v.  Co- 
lumbia Pneumatic  Wagon  Wheel  Co.,  91  Fed. 
978;  McEwan  Bros.  Co.  v.  McEwan,  91  Fed.. 
787;  Perry  v.  Revere  Rubber  Co.,  86  Fed. 
633;  Michigan  Stove  Co.  v.  Fuller- Warren 
Co.,  81  Fed.  376;  Schwarzwaelder  v.  Detroit, 
77  Fed.  886;  Klein  v.  Seattle,  77  Fed.  200, 
23  C.  C.  A.  114  [affirming  63  Fed.  702]  ; 
Consolidated  Electric  Mfg.  Co.  v.  Holtzer, 
67  Fed.  907,  15  C.  C.  A.  63;  Saunders  v. 
Allen,  60  Fed.  610,  9  C.  C.  A.  157;  Wash- 
burn, etc.,  Mfg.  Co.  V.  Grinnell  Wire  Co.,  24 
Fed.  23;  Wilson  Packing  Co.  v.  Chicago 
Packing,  etc.,  Co.,  9  Fed.  547,  10  Biss.  559; 
Dion  V.  Dupuis,  12  Quebec  Super.  Ct.  465. 

That  success  is  important  only  in  case 
of  doubt  see .  Falk  Mfg.  Co.  v.  Missouri  E. 
Co.,  103  Fed.  295,  43  C.  C.  A.  240. 

31.  Gardner  v.  Herz,  118  U.  S.  180,  6 
S.  Ct.  1027,  30  L.  ed.  158;  Doig  v.  Morgan 
Mach.  Co.,  122  Fed.  460,  59  C.  C.  A.  616; 
Dowagiae  v.  Superior  Drill  Co.,  115  Fed. 
886,  53  C.  C.  A.  36;  Dueber  Watch  Case  Co. 
V.  Robbins,  75  Fed.  17,  21  C.  C.  A.  198 
[reversing  71  Fed.  186]  ;  Stahl  v.  Williams, 
64  Fed.  121 ;  Fox  v.  Perkins,  52  Fed.  205,  3 
C.  C.  A.  32;  Peoria  Target  Co.  v.  Cleve- 
land Target  Co.,  47  Fed.  725.  And  see 
Ypsilanti  Dress-Stay  Mfg.  Co.  v.  Van  Val- 
kenburg,  72  Fed.  277  [affirmed  in  78  Fed. 
926,  24  C.  C.  A.  416],  in  which  it  was  said 
that  popularity  may  be  due  to  workmanship, 
attractive  display,  or  advertising. 

32.  In  re  Mower,  15  App.  Cas.  (D.  C.) 
144;  Mason  V.  Hepburn,  13  App.  Cas.  (D.  C.) 
86;  Kendall  v.  Winsor,  21  How.  (U.  S.)  322, 
16  L.  ed.  165;  Eck  v.  Kutz,  132  Fed.  758; 
Campbell  Printing-Press,  etc.,  Co.  v.  Duplex 
Printing-Press  Co.,  86  Fed.  315;  Von 
Schmidt  v.  Bowers,  80  Fed.  121,  25  C.  C.  A. 
323;  Matthes  v.  Burt,  114  Off.  Gaz.  764. 

33.  U.  S.  Rev.  St.  (1878)  §  4886;  Blandy 
V.  Griffith,  3  Fed.  Cas.  No.  1,529,  3  Fish. 
Pat.  Cas.  609. 

34.  U.' S.  Rev.  St.  (1873)  §§  4886,  4920 
[U.  S.  Comp.  St.  (1901)  pp.  3382,  3394],  as 
amended  by  Act,  March  3,  1897. 
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3.  Foreign  Patent.  If  the  inventor  first  secures  or  allows  his  representativcB 
to  secure  a  patent  upon  the  invention  abroad  on  an  application  filed  more  than 
twelve  months  before  his  application  in  this  country  no  valid  patent  can  issue 
here.^^    The  limitation  is  four  months  in  case  of  design  patents.^^ 

4.  Concealment  of  Invention.  If  tlie  inventor  conceals  the  invention  from 
the  public  for  a  long  period  of  time  after  he  lias  perfected  it,  and  in  the  mean 
time  some  other  party  makes  the  invention,  the  invention  becomes  public  prop- 
erty and  cannot  be  patented  by  any  one,^''  or  is  to  be  patented  to  the  one  who  was 
really  second  to  invent,  but  first  to  give  to  the  public.^ 

5.  Date  of  Application.  The  date  of  application  controlling  in  considering 
public  use  or  sale  and  publication  is  the  date  of  application  in  this  country,^*  or 
the  date  of  application  abroad  within  twelve  months  of  the  application  here,  pro- 
vided the  foreign  country  is  a  member  of  the  international  convention  or  has 
similar  treaty  relations  with  this  country.^'^ 

6.  Renewal  or  Substitute  Application.  Where  an  application  here  is  forfeited 
and  renewed,"  or  is  filed  as  a  substitute  for  and  continuation  of  a  prior  applica- 
tion,^^ the  original  filing  date  controls  ;  but  to  obtain  the  benefit  of  the  original 


35.  tr.  S.  Rev.  St.  (1878)  §  4887  [U.  S. 
Comp.  St.  (1901)  p.  3382],  as  amended 
March  3,  1903.  Under  the  act  of  March  3, 
1897,  the  limitation  was  seven  months  and 
that  applies  to  applications  filed  between 
Jan.  1,  1898,  and  the  passage  of  the  act  of 
1903.  In  re  Swinburne,  19  App.  Cas.  (D.  C.) 
565. 

Application  of  statute. —  The  act  applies 
only  to  patents  granted  after  Jan.  1,  1898. 
Eubber  Tire  Wheel  Co.  v.  Davie,  100  Fed. 
85;  Patrie  v.  Sylvester,  23  Grant  Ch.  (U.  C.) 
573. 

36.  U.  S.  Rev.  St.  (1878)  §  4887  [U.  S. 
Comp.  St.  (1901)  p.  3382],  as  amended 
March  3,  1903. 

37.  In  re  Mower,  15  App.  Cas.  (D.  C.) 
144;  Bates  v.  Coe,  98  U.  S.  31,  25  L.  ed. 
68;  Consolidated  Fruit  Jar  Co.  v.  Wright, 
94  U.  S.  92,  24  L.  ed.  68 ;  Kindall  v.  Winsor, 
21  How.  (U.  S.)  322,  16  L.  ed.  165;  Ransom 
V.  New  York,  20  Fed.  Cas.  No.  11,573,  1 
Fish.  Pat.  Cas.  252.  The  inventor  may  for- 
feit his  riglits  as  an  inventor  by  a  wilful 
or  negligent  postponement  of  his  claims,  or 
by  an  attempt  to  withhold  the  benefit  of  his 
improvement  from  tlie  public  until  a  similar 
or  the  same  improvement  shall  have  been 
made  and  introduced  by  others.  Kendall  v. 
Winsor,  21  How.  ( U.  S.)  322,  16  L.  ed.  165. 

Where  due  to  poverty,  concealment  and 
failure  to  apply  for  patent  is  not  a  bar. 
Celluloid  Mfg.  (.'o.  v.  Crofut,  24  Fed.  796; 
Ayling  v.  Hull,  2  Fed.  Cas.  No.  680,  2  Cliff. 
494 ;  Sj)riiguo  v.  Adriance,  22  Fed.  Caa.  No. 
13,2'IH,  3  l!an.  &  A.  124,  14  Off.  Caz.  308. 

38.  lirovvn  r.  lilood,  22  App.  Cas.  (D.  C.) 
210;  TlioiMHon  r.  Weatoii,  19  App.  Caa. 
(D.  C.)  373;  Warner  v.  Ninilh,  13  App.  Cns. 
(D.  C.)  Ill;  MuHon  v.  I Iciibuin,  13  Ap]). 
CttH.  (]).  <;.)  H6;  Hcrg  r.  Tliistlc,  3  Fed.  Ca.s. 
No.  ],3li7;  HullocU  J'rinI  iiig- I'tchh  Co.  v. 
JoncH,  4  h'ed.  (Jiih.  No.  2,132,  3  \\x\\\.  &  A. 
195,  13  Off.  (!a/,.  124;  Con.Holidatcd  Kruit- 
.Jiir  Co.  r.  Wright,  0  Fed.  (;»h.  No.  3.135,  12 
Itlatchf.  I  ll),  1  Han.  &  A.  320,  0  OIV.  Caz. 
327;  Miircy  r.  Trotter,  ](l  I'Vd.  C'ih.  No. 
9,003;  Simwdcii  v.  Pierce,  22  Fed.  Cum.  No. 
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13,151,  2  Hayw.  &  H.  386;  Spear  v.  Belson, 
22  Fed.  Cas.  No.  13,223,  McArthur  Pat.  Cas. 
699;  U.  S.  Rifle,  etc.,  Co.  v.  Whitney  Arms 
Co.,  28  Fed.  Cas.  No.  16,793,  2  Ban.  &  A. 
493,  14  Blatchf.  94,  11  Off.  Gaz.  373;  Walker 
V.  Forbes,  29  Fed.  Cas.  No.  17,069;  Matthea 
V.  Burt,  114  Off.  Gaz.  764. 

39.  Date  of  filing  in  patent  office  and  not 
date  of  execution  controls.  Campbell  v.  New 
York,  35  Fed.  504,  1  L.  R.  A.  48. 

The  English  application  dates  from  pro- 
visional specification.  In  re  Swinburn,  19 
App.  Cas.  (D.  C.)  505. 

40.  U.  S.  Rev.  St.  (1878)  §  4887  [U.  S. 
Comp.  St.  (1901)  p.  3382],  as  amended 
March  3,  1903. 

41.  U.  S.  Rev.  St.  (1878)  §  4897  [U.  S. 
Comp.  St.  (1901)  p.  3386];  Cain  v.  Park, 
14  App.  Cas.  (D  C.)  42;  Ligowski  Clay- 
Pigeon  Co.  V.  American  Clay-Bird  Co.,  34 
Fed.  328. 

The  renewed  application  confers  no  right 
in  addition  to  that  of  the  first  application.— 

It  confers  no  right  as  against  a  prior  in- 
ventor who  happened  to  file  his  application 
subsequent  to  that  of  the  second  inventor. 
At  most  the  first  application  could  only 
acquire  an  inchoate  right  as  against  a  prior 
inventor,  dependent  upon  it  being  made  to 
appear  that  the  first  inventor  had  either 
al)andoned  his  invention  or  lost  the  right  to 
it  by  the  want  of  reasonable  diligence  in 
perfecting  it  and  making  application  for  a 
patent.  Christensen  v.  Noyes,  90  Off.  Gaz. 
227. 

42.  Godfrey  v.  Fames,  1  Wall.  (U.  S.) 
317,  17  L.  ed.  084;  Stinipson  r.  West  Chester 
R.  Co.,  4  How.  (U.  S.)  380,  11  L.  ed.  1020; 
L.  K.  Waterman  Co.  r.  MeCutcheon,  127 
Fed.  1020,  01  C.  C.  A.  053;  L.  E.  VVutornmn 
I'.  Forsyth,  121  Fed.  103;  Internat  ioiml 
Tooth-(h-own  Co.  r.  KichmomI,  .'tO  Fed.  775; 
Graham  r.  McConnick,  11  Fed.  859,  10  Hiss. 
39;  Bell  v.  Daniels,  3  I'Vd.  Ca.s.  No.  1,217, 
1  Bond  212,  1  Kisli.  Pat.  Cas.  372:  Hevin 
r.  lOnst  llnmi)l()n  Hell  Co.,  3  I'Vd.  Cas.  No. 
1,:!79.  9  Itl.ilclif.  50.  5  Fish.  I'lit.  (!as.  23; 
Disutal  Vulcanite  Co.  r.  VVetlierbee,  7  Fed. 
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date,  the  renewal  must  be  in  accordance  with  the  terms  of  tlie  law  ;  ''^  and  where 
tliere  is  utireasonable  delay  between  applications,  the  date  of  the  second  controls.^* 

7.  Divisional  Applications.  The  principles  stated  in  the  preceding  section 
apply  in  the  case  of  divisional  applications.''^ 

8.  Prior  Public  Use  or  Sale  —  a.  As  Bar  to  Patent.  By  the  provisions  of  the 
statutes,  if  the  invention  was  in  pubhc  use  or  on  sale  in  this  country  with  or  with- 
out tiie  consent  of  the  inventor  more  than  two  years  before  his  application  was 
liled  the  grant  of  a  patent  is  barred.^''    It  must,  however,  have  been  in  public  use 


Cns.  No.  3,810,  2  Cliff.  555,  3  Fish.  Pat.  Cas. 
87;  Goodyear  Dental  Vulcanita  Co.  f.  Root,  10 
Fed.  Cas.  No.  5,597,  1  Ban.  &  A.  384,  6  Off. 
Gaz.  154;  Goodyea.!'  Dental  Vulcanite  Co.  V. 
Smith,  10  Fed."Cas.  No.  5,598,  1  Ban.  &  A. 
201,  Holmes  354,  5  Off.  Gaz.  585  [affirmed 
in  93  U.  S.  486,  23  L.  ed.  952]  ;  Henry  t'. 
Francestown  Soapstone  Stove  Co.,  11  Fed. 
Cas.  No.  6,382,  2  Ban.  &  A.  221,  9  Off.  Gaz. 
408;  Howe  i:  Newton,  12  Fed.  Cas.  No. 
6,771,  2  Fish.  Pat.  Cas.  531;  Johnsen  r.  Fass- 
man,  13  Fed.  Cas.  No.  7,365,  5  Fish.  Pat. 
Cas.  471,  1  Woods  138,  2  Off.  Gaz.  94;  Jones 
r.  Sewall,  13  Fed.  Cas.  No.  7,495,  3  Cliff. 
563,  6  Fish.  Pat.  Cas.  343,  3  Oft'.  Gaz.  630; 
Matthews  v.  Wade,  16  Fed.  Cas  No.  9,292, 
McArthur  Pat.  Cas.  143;  Rich  v.  Lippin- 
cott,  20  Fed.  Cas.  No.  11,758,  2  Fish.  Pat. 
Cas.  1,  1  Pittsb.  (Pa.)  31;  Singer  v.  Braiins- 
dorf,  22  Fed.  Cas.  No.  12,897,  7  Blatchf.  521; 
Smith  r.  Prior,  22  Fed.  Cas.  No.  13,095,  4 
Fish.  Pat.  Cas.  469,  2  Sa\Yy.  461,  4  Off.  Gaz. 
633;  Weston  v.  White,  29  Fed.  Cas.  No. 
17,459,  2  Ban.  &  A.  364,  13  Blatchf.  447. 

Withdrawal  due  to  mistake  of  patent 
ofSce  will  not  forfeit  rights.  Hayden  v. 
James,  11  Fed.  Cas.  No.  6,260. 

Application  abandoned  before  another  is 
filed  cannot  avail  the  patentee.  Carty  v. 
Kellogg,  7  App.  Cas.  (D.  C.)  542;  Hayes- 
Young  Tie  Plate  Co.  v.  St.  Louis  Transit 
Co.,  130  Fed.  900;  Lindsay  v.  Stein,  10  Fed. 
907,  20  Blatchf.  370 ;  Bevin  v.  East  Hampton 
Bell  Co.,  3  Fed.  Cas.  No.  1,379,  9  Blatchf. 
50,  5  Fish.  Pat.  Cas.  23;  Rich  v.  Lippincott, 
20  Fed.  Cas.  No.  11,758,  2  Fish.  Pat.  Cas.  1. 

For  excusable  delay  in  renewing  applica- 
tion see  Colgate  r.  Western  Union  Tel.  Co., 
6  Fed.  Cas.  No.  2,995,  4  Ban.  &  A.  36,  15 
Blatchf.  365,  14  Off.  Gaz.  943;  Goodyear 
Dental  Vulcanite  Co.  v.  Willis,  10  Fed.  Cas. 
No.  5,603,  1  Ban.  &  A.  568,  1  Flipp.  388,  7 
Off.  Gaz.  41;  Howes  v.  McNeal,  12  Fed. 
Cas.  No.  6,789,  3  Ban.  &  A.  376,  15  Blatchf. 
103,  15  Off.  Gaz.  608. 

43.  Ostergren  r.  Tripler,  17  App.  Cas. 
(D.  C.)  557;  Christensen  v.  Noyes,  90  Off. 
Gaz.  223. 

44.  U.  S.  Rifle,  etc.,  Co.  i'.  Whitney  Arms 
Co.,  118  U.  S.  22,  6  S.  Ct.  950,  30  L.'ed.  53; 
Consolidated  Fruit-Jar  Co.  v.  Bellaire  Stamp- 
ing Co.,  27  Fed.  377 ;  Yale  Lock  Mfg.  Co.  v. 
Berkshire  Nat.  Bank,  26  Fed.  104;  Bevin  v. 
East  Hampton  Bell  Co.,  3  Fed.  Cas.  No. 
1,379,  9  Blatchf.  50,  5  Fish.  Pat.  Cas.  23; 
Ex  p.  Dedericks,  7  Fed.  Cas.  No.  3.734; 
Ex  p.  Raymond,  20  Fed.  Cas.  No.  11,592a; 
Wickersham  v.  Singer,  29  Fed.  Cas.  No. 
17,610,  McArthur  Pat.  Cas.  645. 
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45.  Stirling  Co.  v.  St.  Louis  Brewing  As- 
soc., 79  Fed.  80;  Dederick  v.  Fox,  56  Fed. 
714;  Frankfort  Whisky  Process  Co.  v.  Mill 
Creek  Distilling  Co.,  37  Fed.  533;  Graham 
V.  Geneva  Lalce  Crawford  Mfg.  Co.,  11  Fed. 
138 

46.  U.  S.  Rev.  St.  (1878)  §§  4886,  4920; 
Andrews  v.  Hovey,  123  U.  S.  267,  8  S.  Ct. 
101,  31  L.  ed.  100;  Consolidated  Fruit  Jar 
Co.  r.  Wright,  94  U.  S.  92,  24  L.  ed.  68; 
Lettelier  v.  Mann,  91  Fed.  917;  Hutchinson 
i;.- Everett,  26  Fed.  531;  Union  Paper-Bag 
Mach.  Co.  V.  Atlas  Bag  Co.,  6  Fed.  398; 
Arnold  v.  Bishop,  1  Fed.  Cas.  No.  552, 
Cranch  Pat.  Dec.  103,  McArthur  Pat.  Cas. 
27 ;  Blackinton  v.  Douglass,  3  Fed.  Cas.  No. 
1,470,  McArthur  Pat.  Cas.  622;  Cleveland  v. 
Towle,  5  Fed.  Cas.  No.  2,888,  3  Fish.  Pat. 
Cas.  525  ;  Cowperwaithe  v.  Gill,  6  Fed.  Cas. 
No.  3,298;  Ellithorp  v.  Robertson,  8  Fed. 
Cas.  No.  4,410,  McArthur  Pat.  Cas.  634; 
Hunt  V.  Howe,  12  Fed.  Cas.  No.  6,891,  Mc- 
Arthur Pat.  Cas.  366;  Justice  f.  Jones,  13 
Fed.  Cas.  No.  7,588,  McArthur  Pat.  Cas. 
635;  Kelleher  f.  Darling,  14  Fed.  Cas.  No. 
7,653,  4  Cliff.  424,  3  Ban.  &  A.  438,  14  Off. 
Gaz.  673;  Lovering  v.  Dutcher,  15  Fed.  Cas. 
No.  8,553,  2  Hayw.  &  H.  367;  Manning  v. 
Cape  Ann  Isinglass,  etc.,  Co.,  16  Fed.  Cas. 
No.  9,041,  4  Ban.  &  A.  612,  9  Reporter  337 
[affirmed  in  108  U.  S  462,  2  S.  Ct.  860,  27 
L.  ed.  793] ;  Monce  v.  Woodworth,  17  Fed. 
Cas.  No.  9,706,  4  Ban.  &  A.  307,  19  Off.  Gaz. 
998;  Rugg  v.  Haines,  20  Fed.  Cas.  No. 
12,114,  McArthur  Pat.  Cas.  420;  Tappan  v. 
National  Bank-Note  Co.,  24  Fed.  Cas.  No. 
14,100. 

The  rule  is  inflexible  without  regard  to  ex- 
cuses for  delay.  Blandy  v.  Griffith,  3  Fed. 
Cas.  No.  1,529,  3  Fish.  Pat.  Cas.  609;  Sis- 
son  Gilbert,  22  Fed.  Cas.  No.  12,912,  9 
Blatchf.  185,  5  Fish.  Pat.  Cas.  109.  Contra, 
see  McMillan  v.  Barclav,  16  Fed.  Cas.  No. 
8,902,  5  Fish.  Pat.  Cas.  189,  4  Brewst.  (Pa.) 
275. 

The  rule  applies  to  designs  as  well  as  me- 
chanical inventions.  Anderson  v.  Monroe,  55 
Fed.  407;  Anderson  r.  Eiler,  46  Fed.  777 
[affirmed  in  50  Fed.  775,  1  C.  C.  A.  659]; 
Theberath  v.  Rubber,  etc..  Harness  Trimming 
Co.,  15  Fed.  246 ;  In  re  Tournier,  94  Off.  Gaz. 
2166. 

In  England  any  use  by  inventor  or  others 
in  realm  before  patent  is  a  bar.  Househill 
Coal,  etc.,  Co.  v.  Neilson,  9  CI.  &  F.  788,  8 
Eng.  Reprint  616.  The  use  must  be  public. 
Heath  v.  Smith,  2  C.  L.  R.  1584,  3  E.  &  B. 
256,  18  Jur.  601,  23  L.  J.  Q.  B.  166,  2  Wkly. 
Rep.  200,  77  E.  C.  L.  256;  Caldwell  v.  Van- 
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or  on  sale  for  more  than  two  years  prior  to  the  application  to  bar  the  grant  of  a 
patent.*'^ 

b.  Nature  of  Use  Sufficient  to  BaF  Patent  —  (i)  In  General.  The  bar  of 
pubUc  use  arises  from  use  by  the  inventor  himself  or  by  others/^  but  in  either 
case  it  must  be  such  as  makes  the  invention  accessible  to  some  members  of  the 
public/^  Public  use,  however,  does  not  mean  a  general  adoption  or  use  by  the 
public,  but  a  use  in  public,  as  distinguished  from  a  secret  use.*"  Exhibition  of  a 
design  is  a  pubhc  use.^^ 

(ii)  Single  Instance  Sufficient.  A  single  instance  of  public  use  by  a 
single  individual  will  operate  as  a  bar.''*  General  and  continuous  use  is 
unnecessary.^^ 

(ill)  Knowledge  or  Consent  of  the  Inventor.  The  bar  arises  whether 
or  not  the  inventor  knows  of  or  consents  to  the  public  use.^ 


vlissengen,  9  Hare  415,  16  Jur.  115,  21  L.  J. 
Ch.  97,  41  Eng.  Ch.  415,  68  Eng.  Reprint 
571;  Carpenter  v.  Smith,  11  L.  J.  Exch. 
213,  9  M.  &  W.  300. 

In  Canada  public  use  with  the  inventor's 
consent  before  application  is  a  bar.  Bona- 
than  V.  Bowmanville  Furniture  Mfg.  Co.,  31 
U.  C.  Q.  B.  413. 

47.  Agawam  Woolen  Co.  v.  Jordan,  7 
Wall.  (U.  S.)  583,  19  L.  ed.  177;  Babcock 
V.  Degener,  2  Fed.  Cas.  No.  698,  McArthur 
Pat.  Cas.  607;  McCormick  v.  Seymour,  15 
Fed.  Cas.  No.  8,726,  2  Blatchf.  240  \_modi- 
fied  in  16  How.  480,  14  L.  ed  1024];  Mc- 
Millan V.  Barclay,  16  Fed.  Cas.  No.  8,902,  5 
Fish.  Pat.  Cas.  189,  4  Brewst.  (Pa.)  275;  Mel- 
ius V.  Silsbee,  16  Fed.  Cas.  No.  9,404,  4  Mason 
108,  1  Robb  Pat.  Cas.  506;  Root  v.  Ball,  20 
Fed.  Cas.  No.  12,035,  4  McLean  177,  2  Robb 
Pat.  Cas.  513;  Sanders  v.  Logan,  21  Fed. 
Cas.  No.  12,295,  2  Fish.  Pat.  Cas.  167; 
Sides  V.  Pacific  Mail  Steamship  Co.,  22 
Fed.  Cas.  No.  12,842. 

48.  National  Phonograph  Co.  v.  Lambert 
Co.,  125  Fed.  388  [affirmed  in  142  Fed.  104, 
73  C.  C.  A.  382]  ;  Thomson-Houston  Electric 
Co.  V.  Lorain  Steel  Co.,  117  Fed.  249,  54 
C.  C.  A.  281;  Pennock  v.  Dialogue,  19  Fed. 
Cas.  No.  10,941,  1  Robb  Pat.  Cas.  466,  4 
Wash.  538  [affirmed  in  2  Pet.  1,  7  L.  ed. 
327];  Sisson  v.  Gilbert,  22  Fed.  Cas.  No. 
12,912,  9  Blatclif.  185,  5  Fish.  Pat.  Cas.  109. 

Where  the  inventor  for  pay  teaches  others 
to  use  the  invention  it  is  public  use.  Inter- 
national Tooth-Crown  Co.  v.  Gaylord,  140 
U.  S.  55,  11  S.  Ct.  716,  35  L.  ed.  347. 

In  England  umo  bars  a  patent  in  Scotland. 
Brown  r.  Aimandalu,  8  CI.  &  F.  437,  8  Eng. 
Reprint  170;  In  re  Robinson,  5  Moore  P.  C. 
65,  13  Kiig.  Reprint  414.  Making  without 
sale  after  appli('alion  may  not  constitute  a 
bar.  ]i<!tt.s  V.  Mcnzies,  5  Jur.  N.  S.  J 164, 
28  L.  J.  Q.  B.  361;  Hummers  v.  Abcll,  16 
(irant  Ch.  (U.  C.)  532. 

49.  Indiana  Novelty  Mfg.  Co.  Crocker 
Chair  Co.,  90  Fed.  488;  Aniericini  RoU-l'nixir 
Co.  /;.  WcHton,  59  Fod.  147,  8  C.  (J.  A.  56. 

50.  lilni^kinl.on  v.  DoughiHH,  3  h'l'd.  (Jiia. 
No.  I,'170,  Mr-Arthur  Pat.  Cmh.  622;  Klli- 
Ihorp  V.  Rohi-rtHon,  8  Fed.  V,m.  No.  /I.IOO, 
McArtlmr  I'at.  Cmh.  585;  Henry  r.  I'rovi- 
flciico  Tool  Co.,  I  1  l''cd.  (!iiH.  No.  (t,3HI,  11  lliui. 
&  A,  001,  I  I  dir.  (Jiiz.  HC5;  Hunt  i\  Howe, 
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12  Fed.  Cas.  No.  6,891,  McArthur  Pat.  Cas. 
366. 

Use  in  shop  where  the  workmen  are  under 
no  pledge  of  secrecy  is  a  public  use.  Per- 
kins V.  Nashua  Card,  etc.,  Co.,  2  Fed.  451. 

51.  Young  V.  Clipper  Mfg.  Co.,  121  Fed. 
560  [affirmed  in  130  Fed.  150,  64  C.  C.  A. 
502]. 

Exhibition  of  an  experimentally  constructed 
machine  by  the  inventor  to  a  non-paying  au- 
dience is  not  a  public  use.  Victor  Talking 
Mach.  Co.  v.  American  Graphophone  Co.,  140 
Fed.  860  [affirmed  in  145  Fed.  350,  76  C.  C.  A. 
180]. 

52.  Clark  Pomace-Holder  Co.  v.  Ferguson, 
17  Fed.  79,  21  Blatchf.  376;  Jones  v.  Barker, 
11  Fed.  597;  Egbert  v.  Lippmann,  8  Fed. 
Cas.  No.  4,306,  3  Ban.  &  A.  468,  15  Blatchf. 
295,  14  Off.  Gaz.  822  [affirmed  in  104  U.  S. 
333,  26  L.  ed.  755];  Dalby  v.  Lynes,  71  Off. 
Gaz.  1317;  Worley  v.  Loker  Tobacco  Co., 
21  Off.  Gaz.  559;  Househill  Coal,  etc.,  Co.  v. 
Neilson,  9  CI.  &  F.  788,  8  Eng.  Reprint  616; 
Hessin  v.  Coppin,  19  Grant  Ch.  (U.  C.)  629; 
Abell  V.  McPherson,  17  Grant  Ch.  (U.  C.) 
23. 

Three  articles  made  and  used  as  samples 

constitute  a  bar.  Dalby  i".  Lynes,  64  Fed. 
376. 

53.  Flomerfelt  v.  Newwitter,  88  Fed.  696; 
Clisby  V.  Reese,  88  Fed.  645,  32  C.  C.  A.  80. 

54.  In  re  Drawbaugh,  3  App.  Cas.  (D.  C.) 
230;  Andrews  f.  Ilovey,  123  U.  S.  267,  8 
S.  Ct.  101,  31  L.  ed.  160;  Kelleher  f.  Darling, 
14  Fed.  Cas.  No.  7,053,  3  Ban.  &  A.  438,  4 
Clifr.  424,  14  Off.  Gaz.  673. 

In  Canada  public  use  one  year  is  a  bar 
with  or  without  consent.  Patric  v.  SvlvestiT, 
23  (h-ant  Ch.  (U.  C.)  573, 

Under  the  former  law,  knowledge  and  con- 
sent were  necessary.  Davis  v.  Fredericks, 
19  li'ed.  99,  21  Blatchf.  556;  Emery  v.  Cavn- 
nagli,  17  Fed.  242;  Cani])bell  r.  New  York, 

9  l'\'(l.  500,  35  Fed.  504,  1  L.  R.  A.  48: 
Carroll  r.  (Jambrill,  5  Fed.  Cas.  No.  2,454, 
McArthur  Pat.  Cas.  581 ;  Draper  v.  Wattles, 
7  Fed.  Cas.  No.  4,073,  3  Bun.  &  A.  618,  10 
Off.  Gn/.  029;  Jones  c.  Sewall,  13  Fed,  Ciis. 
No.  7,195,  3  (^liff.  563,  (i  Fish.  Pat.  Cns,  343, 
;t  Oil'.  <!a/.  630  [rrrvvKvd  on  oilier  grounds 
in  91  II.  S.  171,  23  L,  oil.  275];  Husseil,  etc, 
Mfg.  Co.  r.  Mai  lory,  21  li'ed.  Cms.  No.  12.1(1(1. 

10  J'.liitchr,    110,  5   li'iHh.   I'i\t.  t'»H.  632,  2 
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(iv)  Invention  Must  Be  Complete.  To  constitute  public  use  the  inven- 
tion nuist  liave  been  complete.^''  This  does  not  mean,  liowever,  that  tlie  machine 
enibodj'ing  it  must  liave  been  perfect,  bat  merely  that  it  shall  be  sufficiently  per- 
fect to  be  practically  applied  to  its  intended  purpose.^'' 

(v)  Experimental  Use.  Use  for  purposes  of  experiment  having  in  view 
the  perfection  of  the  invention  is  not  a  public  use,  although  it  occurs  in  public," 
and  such  experimental  use  may  continue  for  many  years  without  operating  as  a 
bar,^^  according  to  the  character  of  the  particular  invention  and  the  time  necessary 
to  develop  and  perfect  it  and  determine  its  practical  efficiency.^^ 

(vi)  Secret  Use.  Use  of  the  invention  in  secret  either  by  the  inventor  or 
his  agents  under  an  injunction  of  secrecy  is  not  a  public  use.^°  But  pei-mitting 
another  to  use  the  invention  without  any  injunction  of  secrecy  is  public  use, 
although  the  use  may  have  been  concealed  from  others.^^ 

(vii)  Natural  and  Intended  Use.  Use  of  an  invention  in  public,  how- 
ever, in  its  natural  and  intended  way  is  a  public  use,®  although  from  its  nature  it 
is  concealed  from  the  general  view  of  the  public.''^ 

(viii)  Use  For  Profit.    When  an  invention  is  used  for  the  purpose  of 


Off.  Gaz.  495;  Ryan  v.  Goodwin,  21  Fed. 
Cas.  No.  12,186,  1  Robb  Pat.  Gas.  725,  3 
Sunm.  514;  Whitney  v.  Emmett,  29  Fed. 
Cas.  No.  17,585,  Baldw.  303,  1  Robb  Pat. 
Ca3.  567;  Wyetb  v.  Stone,  30  Fed.  Cas.  No. 
18,107,  2  Robb  Pat.  Cas.  23,  1  Story  273. 

55.  Huntington  Dry-Pulverizer  Co.  v. 
Newell  Universal  Mill  Co.,  109  Fed.  269; 
Peeney  v.  Lakeview,  35  Fed.  586 ;  Graham 
V.  McCormick,  11  Fed.  859,  10  Biss.  39; 
Sanders  v.  Logan,  21  Fed.  Cas.  No.  12,295, 
2  Fish.  Pat.  Cas.  167,  2  Pittsb.  (Pa.)  241. 

56.  Newark  Mach.  Co.  v.  Hargett,  28  Fed. 
567;  Sanders  v.  Logan,  21  Fed.  Cas.  No. 
12,295,  2  Fish.  Pat.  Cas.  167,  2  Pittsb.  (Pa.) 
241. 

57.  Elizabeth  v.  American  Nicholson  Pave- 
ment Co.,  97  U.  S.  126,  24  L.  ed.  1000; 
American  Caramel  Co.  v.  Mills,  149  Fed. 
743,  79  C.  C.  A.  449  [.reversing  138  Fed. 
142]  ;  Comptograph  Co.  v.  Universal  Accoun- 
tant Mach.  Co.,  142  Fed.  539  [reversed  on 
other  grounds  in  146  Fed.  981,  77  C.  C.  A. 
227] ;  Thomson-Houston  Electric  Co.  v.  Lo- 
rain Steel  Co.,  117  Fed.  249,  54  C.  C.  A. 
281;  Westinghouse  Electric,  etc.,  Co.  v. 
Saranac  Lake  Electric  Light  Co.,  108  Fed. 
221:  Pacific  Cable  R.  Co.  v.  Butte  City  St. 
R.  Co.,  55  Fed.  760  [reversed  in  60  Fed.  410, 
9  C.  C.  A.  41]  ;  Eastern  Paper-Bag  Co.  v. 
Standard  Paper-Bag  Co.,  30  Fed.  63;  Rail- 
way Register  Mfg.  Co.  v.  Broadway,  etc.,  R. 
Co..  22  Fed.  655,  26  Fed.  522;  Birdsall  v. 
McDonnld,  3  Fed.  Cas.  No.  1,434,  1  Ban. 
&  A.  165.  6  Off.  Gaz.  682;  Jennings  v  Pierce, 
13  Fed.  Cas.  No.  7,283,  3  Ban.  &  A.  361,  15 
Blatchf.  42;  Jones  v.  Sewall,  13  Fed.  Cas. 
No.  7,495,  3  Cliff.  563,  6  Fish.  Pat.  Cas. 
343,  3  Off.  Gaz.  630 ;  Locomotive  Engine 
Safety  Truck  Co.  v.  Pennsylvania  R.  Co.,  15 
Fed.  Cas.  No.  8.453,  1  Ban.  &  A.  470,  10 
Blatchf.  292,  6  Off.  Gaz.  927,  1  Wkly.  Notes 
Cas.  (Pa.)  16:  Morris  v.  Huntington,  17 
Fed.  Cas.  No.  9,831,  1  Paine  348,  1  Robb 
Pat.  Cas.  448;  Pitts  r.  Hall,  19  Fed.  Cas. 
No.  11,192,  2  Blatchf.  229,  Fish.  Pat.  Rep. 
441;  Stanley  r.  Hewitt,  22  Fed.  Cas.  No. 
13,285;   U.   S.  Rifle,  etc.,   Co.  v.  Whitney 


Arms  Co.,  28  Fed.  Cas.  No.  16,793,  2  Ban. 
&  A.  493,  14  Blatchf.  94,  11  Off.  Gaz.  373 
[affirmed  in  118  U.  S.  22,  6  S.  Ct.  950,  30 
L.  ed.  53]  ;  Winans  v.  Schenectady,  etc.,  R. 
Co.,  30  Fed.  Cas.  No.  17,865,  2  Blatchf.  279; 
Wyeth  V.  Stone,  30  Fed.  Cas.  No.  18,107,  2 
Robb  Pat.  Cas.  23,  1  Story  273;  Morgan  v. 
Seaward,  1  Jur.  527,  6  L.  J.  Exch.  153, 
M.  &  H.  55,  2  M.  &  W.  544;  Conway  v. 
Ottawa  Electric  R.  Co.,  8  Can.  Exch.  432. 

Unavoidable  disclosure  in  experiments  is 
no  bar.  In  re  Newall,  4  C.  B.  N.  S.  269,  4 
Jur.  N.  S.  562,  27  L.  J.  C.  P.  337,  93  E.  C.  L. 
269;  Bentley  v.  Fleming,  1  C.  &  K.  587,  47 
E.  C.  L.  587 ;  Hills  v.  London  Gas  Light  Co., 
5  H.  &  N.  312,  29  L.  J.  Exch.  409. 

58.  Use  of  pavement  on  public  street  si.x; 
years  for  experiment  not  public  use.  Eliza- 
beth V.  American  Nicholson  Pavement  Co., 
97  U.  S.  126,  24  L.  ed.'  1000. 

59.  Henry  r.  Francestown  Soapstone  Stove 
Co.,  11  Fed.  Cas.  No.  6,382,  2  Ban.  &  A.  221, 
9  Off.  Gaz.  408. 

Use  without  inventor's  knowledge  during 
experiments  by  him  is  no  bar.  Campbell  v. 
New  York,  47  Fed.  515. 

60.  Adams  v.  Edwards,  1  Fed.  Cas.  No.  53, 
1  Fish.  Pat.  Cas.  1;  Hunt  v.  Howe,  12  Fed. 
Cas.  No.  6,891,  McArthur  Pat.  Cas.  366. 

61.  Manning  v.  Cape  Ann  Isinglass,  etc., 
Co.,  108  U.  S.  462,  2  S.  Ct.  860,  27  L.  ed. 
793 ;  Elizabeth  v.  American  Nicholson  Pave- 
ment Co.,  97  U.  S.  126,  24  L.  ed.  1000. 

62.  Brush  v.  Condit,  132  U.  S.  89,  10 
S.  Ct.  1,  33  L.  ed.  251;  Hall  v.  Macneale,  107 
U.  S.  90,  2  S.  Ct.  73,  27  L.  ed.  367  ;  Thomson- 
Houston  Electric  Co.  v.  Lorain  Steel  Co.,  110 
Fed.  654  [affirmed  in  117  Fed.  249,  54 
C.  C.  A.  281];  Lettelier  v.  Mann,  91  Fed. 
917. 

Use  in  employer's  factory  is  public  use. 
In  re  Tournier,  17  App.  Cas.  (D.  C.)  481; 
Worley  v.  Loker  Tobacco  Co.,  104  U.  S.  340, 
26  L.  ed.  821. 

63.  Brush  v.  Condit,  132  U.  S.  39,  10 
S.  Ct.  1,  33  L.  ed.  251;  Hall  v.  Macneale,  107 
U.  S.  90,  2  S.  Ct.  73,  27  L.  ed.  367  ;  Perkins 
V.  Nashua  Card,  etc.,  Co.,  2  Fed.  451. 

[Ill,  F,  8,  b,  (vni)] 
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experiment  it  is  not  rendered  a  public  use  by  the  fact  that  a  profit  was  derived 
from  its  use.*^*  But  where  protit  was  the  controlling  cause  of  the  use  and  tlie 
experiment  was  merely  incidental  the  grant  of  a  patent  is  barred.*''^ 

(ix)  Use  in  a  Foreign  Country.  Use  abroad  is  not  a  [)ublic  use  which 
will  invalidate  a  patent  in  the  United  States.  To  constitute  a  bar  the  use  must 
be  in  this  country.''^  In  Canada  public  use  abroad  before  the  invention  by  the 
patentee  invalidates  the  patent.*''' 

e.  On  Sale  —  (i)  In  General.  An  invention  is  on  sale  when  articles  or 
machines  embodying  it  are  made  and  offered  for  sale  or  are  sold,®^  but  an  oft'er  or 
agreement  to  make  and  deliver  an  invention  not  already  made  and  tested  does  not 
place  it  on  sale."^  An  assignment  of  the  right  to  secure  a  patent  is  not  placing 
the  invention  on  sale.™ 

(ii)  Single  Sale  Sufficient.  A  single  unrestricted  sale  is  sufficient  to  con- 
stitute placing  the  invention  on  sale."*^ 

(ill)  Offer  For  Sale.  An  offer  to  sell  articles  previously  made  and  tested 
embodying  the  invention  places  it  on  sale,  altliough  no  actual  sales  were  made.'^ 

(iv)  Sale  For  Experiment.  There  may  be  an  actual  sale  without  placing 
the  invention  on  sale  within  the  meaning  of  the  law  where  done  for  the  purpose 
of  securing  an  adequate  test  of  the  invention.''^  There  is  a  clear  dibtinction 
between  sales  for  the  purpose  of  testing  the  market  and  sales  to  test  the  invention 


64.  Smith,  etc.,  Mfg.  Co.  v.  Sprague,  123 
U.  S.  249,  8  S.  Ct.  122,  31  L.  ed.  141;  Swain 
V.  Holyoke  Mach.  Co.,  109  Fed.  154,  48 
C.  C.  A.  265 ;  Jennings  v.  Pierce,  13  Fed. 
Gas.  No.  7;283,  3  Ban.  &  A.  361,  15  Blatclif. 
42. 

65.  Eoot  V.  Third  Ave.  R.  Co.,  146  U.  S. 
210,  13  S.  Ct.  100,  36  L.  ed.  946;  Smith, 
etc.,  Mfg.  Co.  i;.  Sprague,  123  U.  S.  249,  8 
S.  Ct.  122,  31  L.  ed.  141  Ireoersing  12  Fed. 
721] ;  Consolidated  Fruit  Jar  Co.  v.  Wright, 
94  U.  S.  92,  24  L.  ed.  68. 

66.  U.  S.  Eev.  St.  (1878)  §  4923  [U.  S. 
Comp.  St.  (1901)  p.  3306];  Gandy  v.  Main 
Belting  Co.,  143  U.  S.  587,  12  S.  Ct.  598,  36 
L.  ed.  272 ;  Badisehe  Anilin,  etc.,  Fabrik 
V.  Kalle,  94  Fed.  163;  American  Sulphite 
Pulp  Co.  V.  Howhxnd  Falls  Pulp  Co.,  70  Fed. 
980  [reversed  on  other  grounds  in  80  Fed. 
395,  25  C.  C.  A.  500]  ;  Worswick  Mfg.  Co.  v. 
Steiger,  17  Fed.  250;  Roemer  r.  Logowitz,  20 
Vod.  Cas.  No.  11,990.  And  see  supra,  III, 
B,  5. 

67.  Vanorman  v.  Leonard,  2  U.  C.  Q.  B. 
72. 

68.  Consolidated  Fruit  Jar  Co.  v.  Wright, 
94  U.  S.  92,  24  L.  ed.  08;  Swain  v.  Holyoke 
Mach.  Co.,  109  Fed.  154,  48  C.  0.  A.  265; 
(,'ovcrt  r.  Covert,  106  Fed.  183  [(iffirincd  In 
115  Fed.  493,  53  C.  C.  A.  225];  Dck-matcr 
».  Heath,  58  Fed.  414,  7  C.  C.  A.  279; 
I'liiiipton  /■.  WinHh)w,  14  Fed.  919;  KcUh  v. 
McKcii/i.",  9  Fed.  284;  Buriou  v.  (h'eenville, 
3  Fed.  012;  In  re  Mills,  117  0(1".  Gax.  904; 
Smith,  etc.,  Mfg.  Co.  V.  Mellon,  00  OIT.  Caz. 
173;  Henry  i\  I'^riUiccHLowii  So:i pstoiio  Co., 
17  Oil.  (ill/..  50!). 

In  Canada  (ho  rule  is  tlial  Hale  one  year 
l)cf(ir(!  ]i|)|)lical  ion  docs  nut  coiihI i l  ute  a  bar 
unl(!HH  tlie  Hall!  waH  with  the  iuvcntor'n  eon- 
di'nt.  I'litrie  r.  SylvewtcM',  23  (Jraiit.  Ch. 
(U.  ('..)  573. 

69.  Hi)iirl<iiiiiii  i\  IliggiuH,  22  Kcd.  Chh.  No. 
13,208.  I   Ulalilif.  205,  I'MhIi.  1'mI.  Iti'p.  IK). 

[III.  F.  8,  b,  (vrii)| 


5  N.  Y.  Leg.  Obs.  122;  In  re  Mills,  117  OflF. 
Gaz.  904. 

If  something  remains  to  be  done  to  prop- 
erty by  the  vendor,  an  agreement  to  sell  it  is 
merely  e.xecutorj'.  Hatcli  v.  Standard  Oil 
Co.,  100  U.  S.  124,  25  L.  ed.  554. 

70.  U.  S.  Electric  Lighting  Co.  v.  Consoli- 
dated Electric  Light  Co.,  33  Fed.  869. 

71.  Swain  v.  Holyoke  Mach.  Co.,  102  Fed. 
910  [affirmed  in  109  Fed.  154,  48  C.  C.  A. 
205];  Delemater  v.  Heath,  58  Fed.  414,  7 
C.  C.  A.  279;  Schneider  r.  Thill,  21  Fed.  Cas. 
No.  12,470a,  5  Ban.  &  A.  565;  In  re  Mills, 
117  Off.  Gaz.  904;  Henry  v.  Francestown 
Soapstone  Co.,  17  Off.  Gaz.  569;  Hessen  v. 
Coppin,  19  Grant  Ch.  (U.  C.)  629;  Abell  v. 
McPherson,  17  Grant  Ch.  (U.  C.)  23. 

72.  Washburn,  etc.,  Mfg.  Co.  v.  Beat  'Em 
All  Barbed-Wire  Co.,  143  U.  S.  275,  12  S.  Ct. 
443,  36  L.  ed.  154;  Cantrell  v.  Wallick,  117 
U.  S.  089,  6  S.  Ct.  970,  29  L.  ed.  1017;  Coffin 
V.  Ogden,  8  Wall.  (U.  S.)  120,  21  L.  ed.  821; 
Mack  l:  Spencer  Mfg.  Co.,  52  Fed.  819; 
Wright  V.  Postel,  44  Fed.  352;  Cluett  r. 
Clafii),  30  Fed.  921 ;  Plimpton  v.  Winslow,  14 
Fed.  919;  Washbnrn  r.  Gould,  29  Fed.  Cus. 
No.  17,214,  3  Story  122,  2  Robb  Pat.  Cas. 
206;  Waterman  v.  Thomson,  29  Fed.  Cas.  No. 
17,260,  2  Fish.  Pat.  Cas.  461;  Mullins  r. 
Hart,  3  C.  &  K.  297. 

Leaving  one  article  at  a  store  for  sale 
places  the  invention  on  sale.  Covert  v. 
Covert,  10(i  ]<'ed.  183  \a/firmcd  on  otiier 
grounds  in  115  Fed.  493.  44  C.  0.  A.  225]. 

73.  Sniilli,  etc.,  Mfg.  Co.  v.  Sprague,  123 
U.  S.  219,  8  S.  Ct.  122,  31  L.  «1.  141  ;  Swain 
V.  Ihdyoko  Maeh.  Co.,  100  Fed.  154,  -18 
0.  0.  A.  205;  Dolemiitor  r.  Tlmith.  58  Fed. 
414,  7  C.  C.  A.  279;  Harmon  r.  Stnithers,  43 
Fed.  137,  57  Fed.  (i37 ;  Inni.i  r.  Oil  City 
HoilcT  VVorkH,  22  I'Vd.  780;  Ornhiim  r.  Ge- 
upvii  Lnk(>  (Crawford  Mfg.  Co.,  II  Fed.  138; 
In  ra  MillH.  117  Oil".  (Jnz.  904;  Henry 
i''ia,neo8town  Soapulone  Co.,  17  Oil'.  (Jaz.  501). 
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itself.  The  former  is  a  trader's  and  not  an  inventor's  experiment  and  does  not 
carve  an  exception  ont  of  tlie  statute.'' 

(v)  Conditional  Sale.  The  sale  mnst  be  absolute  to  constitute  a  bar,  and 
where  the  inventor  retains  a  certain  control  over  the  machine  for  purposes  of  test 
it  is  not  on  sale.''^ 

(vi)  Perfected  Invention.  It  is  not  necessary  that  the  machine  sold  shall 
be  perfect  or  well  made  mechanically  but  it  is  sufficient  that  it  is  operative.™ 

(vii)  Burden  OF  Proof.  The  presumption  is  against  two  years  public  nse 
or  sale,  and  the  burden  is  upon  the  one  alleging  it  to  establish  it  by  proof  beyond 
a  reasonable  doubt."  "Where,  however,  the  use  or  sale  is  established  the  burden 
is  upon  the  patentee  to  show  that  it  was  for  experiment.'^ 

G.  Abandonment  of  Invention — l.  In  General.  The  abandonment  of  an 
invention  is  the  relinquishment  by  the  inventor  of  the  inchoate  right  to  secure  a 
patent  upon  an  invention  made  by  him  and  the  consequent  dedication  of  that 
invention  to  the  free  and  unlimited  nse  of  the  public.™  An  invention  may  be 
abandoned  at  any  time  before  or  after  application ;  and  the  right  once  aban- 
doned cannot  be  resumed.^^    The  benefit  of  the  abandonment,  however,  inures  to 


74.  Smith,  etc.,  Mfg.  Co.  v.  Mellon,  58 
Fed.  705,  7  C.  C.  A.  439 ;  Consolidated  Fruit- 
Jar  Co.  V.  Wright,  6  Fed.  Cas.  No.  3,135,  1 
Ban.  &  A.  320,  12  Blatchf.  149,  6  Off.  Gaz. 
Z2'i  iaffirmed  in  94  U.  S.  92,  24  L.  ed.  68]. 

75.  Swain  v.  Holj'oke  Mach.  Co.,  109  Fed. 
154,  48  C.  C.  A.  265;  Delemater  v.  Heath, 
58  Fed.  414,  7  C.  C.  A.  279;  Henry  v. 
Franceslown  Soapstone  Co.,  17  Off.  Gaz.  569. 
rc  Mills,  117  Off.  Gaz.  904. 

78.  Newark  Maeh.  Co.  v.  Hargett,  28  J'ed. 
567;  Lyman  V.  Maypole,  19  Fed.  735;  Gra- 
ham r.  McCormick,  11  Fed.  859,  10  Biss.  39; 
American  Hide,  etc.,  Co.  v.  American  Tool, 
etc.,  Co.,  1  Fed.  Cas.  No.  302,  4  Fish.  Pat. 
Cas.  284,  Holmes  503 ;  Henry  v.  Francestown 
Soapstone  Co.,  17  Off.  Gaz.  569. 

77.  Washburn,  etc.,  Mfg.  Co.  v.  Beat  'Em 
All  Barbed-Wire  Co.,  143  U.  S.  275,  12  S.  Ct. 
443,  36  L.  ed.  154;  Albright  v.  Longfeld,  131 
Fed.  473;  Timolat  v.  Philadelphia  Pneu- 
matic Tool  Co.,  131  Fed.  257;  Durfee  v. 
Bawo,  118  Fed.  853;  Loew  Filter  Co.  v.  Ger- 
man-American Filter  Co.,  107  Fed.  949,  47 
C.  C.  A.  94;  Brown  v.  Zaubitz,  105  Fed.  242; 
Flomerfelt  v.  Newitter,  88  Fed.  696;  Mast 
f.  Dempster  Mill  Mfg.  Co.,  82  Fed.  327,  27 
C.  C.  A.  191;  Kraatz  v.  Tieman,  79  Fed. 
322 ;  Dodge  V.  Post,  76  Fed.  807 ;  Oval  Wood 
Dish  Co.  V.  Sandy  Creek,  N.  Y.  Wood  Mfg. 
Co.,  60  Fed.  285;  Converse  v.  Matthews,  58 
Fed.  246;  Francis  v.  Kirkpatrick,  52  Fed. 
824;  Wetherell  v.  Keith,  27  Fed.  364;  Adams, 
etc.,  Mfg.  Co.  V.  Rathbone,  26  Fed.  262;  Drey- 
fus V.  Schneider,  25  Fed.  481 ;  Innis  v.  Oil 
Citv  Boiler  Works,  22  Fed.  780;  Everest  v. 
Buffalo  Lubricating  Oil  Co.,  20  Fed.  848; 
Washburn,  etc.,  ]\Ifg.  Co.  v.  Haish,  4  Fed. 
900,  10  Biss.  65;  American  Hide,  etc.,  Co.  v. 
American  Tool,  etc.,  Co.,  1  Fed.  Cas.  No.  302, 
4  Fish.  Pat.  Cas.  284.  Holmes  503 ;  Andrews 
V.  Carmen,  1  Fed.  Cas.  No.  371,  2  Ban.  &  A. 
277,  13  Blatchf.  307,  9  Off.  Gaz.  1011;  Bro-ivn 
V.  Whittemore,  4  Fed.  Cas.  No.  2,033,  5  Fish. 
Pat.  Cas.  524,  2  Off.  Gaz.  248;  Jones  v. 
Sewall,  13  Fed.  Cas.  No.  7.495,  3  Cliff.  563, 
6  Fish.  Pat.  Cas.  343,  3  Off.  Gaz.  630  {.re- 
versed on  other  grounds  in  91  U.  S.  171,  23 


L.  ed.  275] ;  Parker  v.  Eemhoff,  18  Fed.  Cas. 
No.  10,747,  3  Ban.  &  A.  550,  17  Blatchf.  206, 
14  Off.  Gaz.  601 ;  Pitts  v.  Hall,  19  Fed.  Cas. 
No.  11,192,  2  Blatchf.  229,  Fish.  Pat.  Rep. 
441. 

For  proof  held  insufacient  see  Beedle  v. 
Bennett,  122  U.  S.  71,  7  S.  Ct.  1090,  30  L.  ed. 
1074;  Anderson  v.  Monroe,  55  Fed.  396  ire- 
versed  on  other  grounds  in  58  Fed.  398,  7 
C.  C.  A.  272];  Haughey  v.  Meyer,  48  Fed. 
679;  Zinsser  v.  Kremer,  39  Fed.  Ill;  Adams, 
etc.,  Mfg.  Co.  V.  Rathbone,  26  Fed.  262. 

78.  Smith,  etc.,  Mfg.  Co.  v.  Sprague,  125 
U.  S.  249,  8  S.  Ct.  122,  31  L.  ed.  141;  Thom- 
son-Houston Electric  Co.  v.  Lorain  Steel  Co., 
117  Fed.  249,  54  C.  C.  A.  281;  Swain  v. 
Holyoke  Mach.  Co.,  109  Fed.  154,  48  C.  C.  A. 
265,  111  Fed.  408,  49  C.  C.  A.  419;  Lettelier 
V.  Mann,  91  Fed.  917;  In  re  Mills,  117  Off. 
Gaz.  904 ;  Henry  v.  Francestown  Soapstone 
Co.,  17  Off.  Gaz.  569. 

Insufficient  proof  that  use  was  for  experi- 
ment see  Root  v.  Third  Ave.  R.  Co.,  146  U.  S. 
210,  13  S.  Ct.  100,  36  L.  ed.  946. 

79.  U.  S  Rifle,  etc.,  Co.  v.  Whitney  Arms 
Co.,  118  U.  S.  22,  6  S.  Ct.  950,  30  L.  ed.  53; 
Woodbury  Patent  Planing  Mach.  Co.  v.  Keith, 
101  U.  S.  479,  25  L.  ed.  939;  Consolidated 
Fruit  Jar  Co.  v.  Wright,  94  U.  S  92,  24 
L.  ed.  68 ;  Kendall  v.  Winsor,  21  How.  (U.  S.) 
322,  16  L.  ed.  165;  Shaw  v.  Cooper,  7  Pet. 
(U.  S.)  292,  8  L.  ed.  689. 

80.  Woodbury  Patent  Planing  Mach.  Co.  v. 
Keith,  101  U.  S.  479,  25  L.  ed.  939;  American 
Hide,  etc..  Splitting,  etc.,  Mach.  Co.  v.  Ameri- 
can Tool,  etc.,  Co.,  1  Fed.  Cas.  No.  302,  4 
Fish.  Pat.  Cas.  284,  Holmes  503;  Pitts  v. 
Hall,  19  Fed.  Cas.  No.  11,192,  2  Blatchf.  229, 
Fish.  Pat.  Rep.  441. 

An  invention  may  he  abandoned  v/ithin  two 
years  before  application  as  well  as  prior  to 
that  time.  Mast  v.  Dempster  Mill  Mfg.  Co., 
71  Fed.  701;  Sanders  v.  Logan,  21  Fed.  Cas. 
No.  12,295,  2  Fish.  Pat.  Cas.  167,  2  Pittsb. 
(Pa.)  241. 

81.  McCav  V.  Burr,  6  Pa.  St.  147,  47  Am. 
Dec.  441;  Gill  V.  U.  S.,  160  U.  S.  426,  16 
S.  Ct.  322,  40  L.  ed.  480;  Woodbury  Patent 
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the  public  and  not  to  a  later  inventor. Abandonment  to  the  public  is  not 
conlined  to  reissues,  but  statute  applies  to  all  patents.^^ 

2.  Question  of  Intent.  Abandonment  involves  a  consideration  of  the  inven- 
tor's inteiit,  but  the  intent  may  be  presumed  from  conduct  as  well  as  from  words.** 

3.  Express  Abandonment,  Declarations  Ijy  the  inventor  manifesting  an  intent 
not  to  secure  a  patent  upon  his  invention  amounts  to  abandonment.^^ 

4.  Abandonment  by  Conduct,  Where  the  inventor  acquiesces  in  the  use  of  his 
invention  by  others  and  his  conduct  is  such  as  to  lead  the  public  to  believe  that 
he  does  not  intend  to  secure  a  patent  he  has  abandoned  it.^*"  So  the  acceptance 
of  a  patent  with  claims  narrowed  to  exclude  matter  cited  by  the  patent  office  ae 
an  anticipation  is  an  abandonment  thereof  to  the  puljlic;^^  and  one  who  retires 
from  an  interference  proceeding  and  withdraws  his  claim  for  the  specific  element 
forming  the  subject  of  the  interference  is  thereafter  precluded  from  claiming  such 
element  under  his  patent.^^  Publication  is  not  abandonment,^^  and  merely  per- 
mitting others  to  use  an  invention  before  application  for  a  patent  does  not  amount 
to  abandonment.^''    And  mere  delay  in  applying  for  a  patent  is  not  abandonment.^' 


Planing  Mach.  Co.  v.  Keith,  101  U.  S.  479,  25 
L.  ed.  939 ;  Consolidated  Fruit  Jar  Co.  v. 
Wright,  94  U.  S.  92,  24  L.  ed.  68 ;  Kendall  v. 
Winsor,  21  How.  (U.  S.)  322,  16  L.  ed.  165; 
Shaw  V.  Cooper,  7  Pet.  (U.  S.)  292,  8  L.  ed. 
689;  Grant  v.  Eaymond,  6  Pet.  (U.  S.)  218, 
8  L.  ed.  376;  Pennock  v.  Dialogue,  2  Pet. 
(U.  S.)  1,  7  L.  ed.  327;  Holmes  Electric  Pro- 
tective Co.  V.  Metropolitan  Burglar  Alarm 
Co.,  33  Fed.  254;  American  Hide,  etc..  Split- 
ting, etc.,  Mach.  Co.  v.  American  Tool,  etc., 
Co.,  1  Fed.  Cas.  No.  302,  4  Fish.  Pat.  Cas. 
284,  Holmes  503;  Batten  v.  Taggert,  2  Fed. 
Cas.  No.  1,107,  2  Wall.  Jr.  101 ;  Colt  v.  Massa- 
chusetts Arms  Co.,  6  Fed.  Cas.  No.  3,030,  1 
Fish.  Pat.  Cas.  108;  Melius  v.  Silsbee,  16 
Fed.  Cas.  No.  '9,404,  4  Mason  108,  1  Eobb 
Pat.  Cas.  506 ;  Eansom  v.  New  York,  20  Fed. 
Cas.  No.  11,573,  1  Fish.  Pat.  Cas.  252;  Whip- 
ple V.  Baldwin  Mfg.  Co.,  29  Fed.  Cas.  No. 
17,514,  4  Fish.  Pat.  Cas.  29;  White  v.  Allen, 
29  Fed.  Cas.  No.  17,535,  2  Cliff.  224,  2  Fish. 
Pat.  Cas.  440 ;  Whittemore  v.  Cutter,  29  Fed. 
Cas.  No.  17,601,  1  Gall.  478,  1  Eobb  Pat.  Cas. 
40. 

Estoppel. —  AVhere  an  inventor  has  declared 
a  purpose  to  abandon  his  invention  and  not 
to  take  out  a  patent,  he  will  be  estopped 
from  afterward  asserting  his  rights  as  against 
any  person  mIio  has  acted  on  the  faith  of 
such  (loc'liuation.  Pitts  v.  Hall,  19  Fed.  Cas. 
No.  11,192,  2  Blatchf.  229,  Fish.  Pat.  Eep. 
441. 

82.  Evans  v.  Eaton,  8  Fed.  Cas.  No.  4,559, 
Pet.  C.  C.  322,  1  Eobb  Pat.  Cas.  68;  Pickering 
V.  Mcrullongh,  19  Fed.  Cas.  No.  11,121,  3 
Ban.  &  A.  279,  6  ReporttM-  101,  13  Oil.  Ga/,. 
818  [affirmed  in  104  II.  S.  310,  26  L.  ed. 
749 1;  Sliirtcvant  v.  Greenougli,  23  Fed.  Cas. 
No.  13,579. 

83.  Itailway  Itegister  Mfg.  Co.  v.  Broadway, 
etc.,  E.  Co.,  20  I<\h1.  522. 

84.  MiihI,  be  (jcclaratioii  or  act  Hhowiiig  in- 
tent. Itecdle  /•.  Bciiiu'lt,  122  II.  S.  71,  7  S.  Ct. 
1090,  30  ed.  1071;  U.  S.  Eille,  etc.,  Co.  v. 
W  liidicy  AniiH  ('».,  1  IH  U.  S.  22,  6  S.  Ct.  950, 
:tO  I-,  ed.  5.');  Shaw  V.  f!(.opnr,  7  IVt.  (  U.  S.) 
292,  H  h.  (•(].  0H9;  (Jrant  r.  IJnyinond,  (1  Pet. 
(II.  N.)  2IH,  H  I,,  ed.  376;  lliinlmi  Win',  etc., 
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Co.  V.  Williams,  128  Fed.  927;  Johnsen  v. 
Fassman,  13  Fed.  Cas.  No.  7,365,  5  Fish. 
Pat.  Cas.  471,  1  Woods  138,  2  Off.  Gaz.  94; 
Jones  V.  Sewall,  13  Fed.  Cas.  No.  7,495,  3 
Cliff.  563,  6  Fish.  Pat.  Cas.  343,  3  Off.  Gaz. 
630;  Pitts  V.  Hall,  19  Fed.  Cas.  No.  11,192,  2 
Blatchf.  229,  Fish.  Pat.  Eep.  441;  Sayles  v. 
Chicago,  etc.,  E.  Co.,  21  Fed.  Cas.  No.  12,414, 
1  Biss.  468,  2  Fish.  Pat.  Cas.  523. 

85.  Woodbury  Patent  Planing  Mach.  Co.  v. 
Keith,  101  U.  S.  479,  25  L.  ed.  939;  Johnsen 
V.  Fassman,  13  Fed.  Cas.  No.  7,365,  5  Fish. 
Pat.  Cas.  471,  1  Woods  138,  2  Off.  Gaz.  94; 
Sayles  v.  Chicago,  etc.,  E.  Co.,  21  Fed.  Cas. 
No.  12,414,  1  Biss.  468,  2  Fish.  Pat.  Cas.  523. 

For  declarations  not  amounting  to  aban- 
donment see  Pitts  v.  Hall,  19  Fed.  Cas.  No. 
11,192,  2  Blatchf.  229,  Fish.  Pat.  Eep.  441. 

86.  Mast  V.  Dempster  Mill  Mfg.  Co.,  71 
Fed.  701;  Craver  v.  Weyhrich,  31  Fed.  607 
[affirmed  in  124  U.  S.  196,  8  S.  Ct.  459,  31 
L.  ed.  389] ;  Carroll  v.  Gambrill,  5  Fed.  Cas. 
No.  2,454;  McArthur  Pat.  Cas.  581;  U.  S. 
Eifle,  etc.,  Co.  v.  mitney  Arms  Co.,  28  Fed. 
Cas.  No.  16,793,  2  Ban.  &  A.  493,  14  Blatchf. 
94,  11  Off.  Gaz.  373  [affirmed  in  118  U.  S.  22, 
6  S.  Ct.  950,  30  L.  ed.  53]  ;  Wickersham  v. 
Singer,  29  Fed.  Cas.  No.  17,010,  McArthur 
Pat.  Cas.  645.  And  see  Universal  Adding 
Mach.  Co.  V.  Comptograph  Co.,  146  Fed.  981, 
77  C.  C.  A.  227  [reversing  142  Fed.  539]. 

Acquiescence  in  public  use  may  be  aban- 
donincnt.  Melius  r.  Silsboo,  10  Fed.  Cas.  No. 
9,404,  1  Eobb  Pat.  Cas.  500,  4  Mason  108; 
Pennock  v.  Dialogue,  19  Fed.  Cas.  No.  10,941, 
1  Eobb  Pat.  Cas.  460,  4  Wash.  538  [affirmed 
in  2  Pet.  1,  7  L.  od.  327]. 

87.  Maier  v.  Bloom,  95  Fed.  159. 

88.  Shoenmker  Mcitow.  (!1  Fed.  945, 
10  C.  0.  A.  181  [roversiiut  5!)  Kod.  120]. 

89.  Goodyear  r.  Day,  10  Fed.  Cas.  No. 
5,560. 

90.  IMeCay  v.  Burr,  6  Pa.  St.  147,  47  Am. 
Dec.  'Ill  ;  Mast  V.  Dempster  Mill  Mfg.  Co.,  82 
Fed.  327,  27  0.  C.  A.  191  [rcvcrsiiui  71  Fed. 
701];  McCormick  r.  Seymour,  15  Kod.  Cas. 
No.  8,720,  2  Blatchf.  2lo'  {rrrrrNcd  in  part  in 
10  How.  •180.  14  L.  ed.  1024]. 

01.  IliilcH  r.  Coo,  98  U.  S.  31,  25  L.  ed. 
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5.  Necessity  of  Disclosure  to  Public.  There  can  be  no  abandonment  to  the 
pnbHc  nnloss  tlie  complete  invention  has  been  disclosed  to  the  public.^^ 

6.  Abandoned  Experiments.  An  abandonment  of  experiments  upon  an  incom- 
plete and  imperfect  invention  is  not  a  dedication  of  that  invention  to  the 
public.^' 

7.  Failure  to  Claim  in  Patent.  What  is  disclosed  in  a  patent  and  not  claimed 
therein  is  presumedly  not  novel  or  is  dedicated  to  the  public  by  the  patentee.^^ 
Tlie  presumption,  however,  is  rebutted  if  the  patentee  has  another  application 
pending  in  the  patent  office  claiming  it,^^  or  if  he  files  such  application  promptly .^^ 
Matter  erased  from  one  application  and  presented  in  a  second  after  grant  of  a 
patent  is  not  abandoned.^^ 

8.  Abandonment  of  Application.  A  party  may  abandon  a  particular  applica- 
tion for  patent  without  abandoning  the  intent  to  secure  a  patent  at  some  time 


G8 ;  Appert  u.  Brownsville  Plate  Glass  Co.,  144 
Fed.  115;  Eck  v.  Kutz,  132  Fed.  758;  Western 
Electric  Co.  v.  Sperry  Electric  Qo.,  58  Fed. 
186,  7  C.  C.  A.  164;  U.  S.  Electric  Lighting 
Co.  V.  Consolidated  Electric  Light  Co.,  33  Fed. 
869;  Miller  i:  Smith,  5  Fed.  359;  Birdsall  v. 
McDonald,  3  Fed.  Cas.  No.  1,434,  1  Ban.  &  A. 
165,  6  Off.  Gaz.  682;  Heath  v.  Hildreth,  11 
Fed.  Cas.  No.  6,309;  Knox  v.  Loweree,  14 
Fed.  Cas.  No.  7,910,  1  Ban.  &  A.  589,  6  Off. 
Gaz.  802;  Perry  v.  Cornell,  19  Fed.  Cas.  No. 
11,002,  McArthur  Pat.  Cas.  68;  Russell,  etc., 
Mfg.  Co.  I'.  Mallory,  21  Fed.  Cas.  No.  12,166, 
10  Blatchf.  140,  5  Fish.  Pat.  Cas.  632,  2  Off. 
Gaz.  495;  White  v.  Allen,  29  Fed.  Cas.  No. 
17,535,  2  Cliff.  224,  2  Fish.  Pat.  Cas.  440; 
Yearslev  v.  Brookfield,  30  Fed.  Cas.  No. 
18,131,  McArthur  Pat.  Cas.  193. 

Date  of  application  during  experiment  not 
abandonment.  Agawam  Woolen  Co.  v.  Jor- 
dan, 7  Wall.  (U.  S.)  583,  19  L.  ed.  177. 

If  action  is  taken  within  the  time  fixed  by 
statute,  delay  in  Tjrosecution  of  application  in 
patent  office  not  abandonment.  Crown  Cork, 
etc.,  Co.  V.  Aluminum  Stopper  Co.,  108  Fed. 
845,  48  C.  C.  A.  72;  Adams  v.  Jones,  1  Fed. 
Cas.  No.  57,  1  Fish.  Pat.  Cas.  527,  2  Pittsb. 
(Pa.)  73;  U.  S.  r.  American  Bell  Tel.  Co.,  79 
Off.  Gaz.  1362. 

Efiect  of  intervening  rights. — Long  delay  in 
applying  for  a  patent  where  there  are  inter- 
vening rights  is  abandonment.  Fefel  v. 
Stocker.  17  App.  Cas.  (D.  C.)  317;  In  re 
Mower,  15  App.  Cas.  (D.  C.)  144;  Ransom 
V.  New  York,  20  Fed.  Cas.  No.  11,573,  1  Fish. 
Pat.  Cas.  252. 

92.  Bates  v.  Coe,  98  U.  S.  31,  25  L.  ed.  68; 
Ross  V.  Montana  Union  R.  Co.,  45  Fed.  424; 
Miller  v.  Smith,  5  Fed.  359  ;  Babcock  v.  Dege- 
ner,  2  Fed.  Cas.  No.  698,  McArthur  Pat.  Cas. 
607. 

93.  Crown  Cork,  etc.,  Co.  v.  Aluminum 
Stopper  Co.,  108  Fed.  845,  48  C.  C.  A.  72; 
Western  Electric  Co.  v.  Sperry  Electric  Co., 
58  Fed.  186,  7  C.  C.  A.  164;  Dederick  v.  Fox, 
56  Fed.  714.    And  see  supra,  III,  C,  4,  e. 

94.  In  re  Millett,  18  App.  Cas.  (D.  C.) 
186;  Richards  v.  Chase  Elevator  Co.,  159  U.  S. 
477,  16  S.  Ct.  53,  40  L.  ed.  225 ;  Deering  v. 
Winona  Harvester  Works,  155  U.  S.  286,  15 
S.  Ct.  118,  39  L.  ed.  153;  McClain  v.  Ort- 
maver.  141  U.  S.  419,  12  S.  Ct.  76,  35  L.  ed. 
800;  Yale  Lock  Mfg.  Co.  v.  Berkshire  Nat. 


Bank,  135  U.  S.  342,  10  S.  Ct.  884,  34  L.  ed. 
168 ;  Parker,  etc.,  Co.  v.  Yale  Clock  Co.,  123 
U.  S.  87,  8  S.  Ct.  38,  31  L.  ed.  100;  Mahn  v. 
Harwood,  112  U.  S.  354,  5  S.  Ct.  174,  6 
S.  Ct.  451,  28  L.  ed.  665;  Miller  v.  Bridge- 
port Brass  Co.,  104  U.  S.  350,  26  L.  ed.  783; 
Ide  V.  Trorlicht,  etc..  Carpet  Co.,  115  Fed. 
137,  53  C.  C.  A.  341;  Campbell  v.  H.  T. 
Conde  Implement  Co.,  74  Fed.  745;  McBride 
V.  Kingman,  72  Fed.  908;  Holmes  Electric 
Protective  Co.  v.  Metropolitan  Burglar  Alarm 
Co.,  33  Fed.  254;  Swift  v.  Jenks,  19  Fed. 
641 ;  Batten  v.  Taggert,  3  Fed.  Cas.  No.  1,107, 
2  Wall.  Jr.  101  [reversed  on  other  grounds 
in  17  How.  74,  15  L.  ed.  37]. 

A  claim  to  a  specific  combination  and  a 
failure  to  claim  other  combinations  apparent 
on  the  face  of  the  patent  is  a  dedication  of 
them  to  the  public.  Bantz  v.  Frantz,  105 
U.  S.  160,  26  L.  ed.  1013;  Miller  v.  Bridge- 
port Brass  Co.,  104  U.  S.  350,  26  L.  ed.  783; 
Fassett  v.  Ewart  Mfg.  Co.,  58  Fad.  360  [af- 
firmed in  62  Fed.  404,  10  C.  C.  A.  441]. 

Claim  to  a  combination  is  held  to  amount 
to  a  disclaimer  of  the  separate  elements. 
Wells  V.  Curtis,  66  Fed.  318,  13  C.  C.  A. 
494;  Rowell  v.  Lindsay,  6  Fed.  290,  10  Biss. 
217  [affirmed  in  113  U.  S.  97,  5  S.  Ct.  507, 
28  L.  ed.  906]. 

Mere  disclosure  without  claim  will  not  pre- 
vent subsequent  patent.  Vermont  Farm 
Maeh.  Co.  v.  Marble,  19  Fed.  307;  Graham 
V.  Geneva  Lake  Crawford  Mfg.  Co.,  11  Fed, 
138. 

Description  of  process  in  machine  patent 

is  not  abandonment.  Eastern  Paper-Bag  Co. 
V.  Nixon,  35  Fed.  752 ;  Eastern  Paper-Bag 
Co.  V.  Standard  Paper-Bag  Co.,  30  Fed.  63. 

95.  Miller  v.  Eagle  Mfg.  Co.,  151  U.  S. 
186,  14  S.  Ct.  310,  38  L.  ed.  121;  Suffolk  Mfg. 
Co.  V.  Hayden,  3  Wall.  (U.  S.)  315,  18  L.  ed. 
76;  Kinnear  Mfg.  Co.  v.  Wilson,  142  Fed. 
970,  74  C.  C.  A.  232;  Victor  Talking  Mach. 
Co.  V.  American  Graphophone  Co.,  140  Fed. 
860  [affirmed  in  145  Fed.  350,  76  C.  C.  A. 
180] ;  Electrical  Accumulator  Co.  v.  Brush 
Electric  Co.,  52  Fed.  130,  2  C.  C.  A.  682; 
Singer  v.  Braunsdorf,  22  Fed.  Cas.  No.  12,897, 
7  Blatchf.  521. 

96.  Dederick  v.  Fox,  56  Fed.  714;  Graham 
V.  McCormick,  11  Fed.  859,  10  Biss.  39. 

97.  Sugar  Apparatus  Mfg.  Co.  v.  Yaryan 
Mfg.  Co.,  43  Fed.  140. 

[III.  G.  8] 
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and  tlierefore  without  abandoning  the  invention  claimed  therein.  He  may 
file  a  subsequent  appHcation  and  secure  a  patent."'^  Nevertheless  wiiere  an 
application  for  a  patent  has  been  filed  and  withdrawn,  lapse  of  time  is  a  fact 
which  may  give  great  point  and  force  to  testimony  disclosing  what  was  done  in 
the  interval. 

9.  Evidence  of  Abandonment.  Abandonment  is  never  presumed ; '  on  the 
contrary  the  presumption  is  against  abandonment  and  the  burden  is  upon  the  one 
asserting  it  to  prove  it  beyond  a  reasonable  doubt.^  The  issue  of  letters  patent  is 
j>ri?na  j'acie  evidenee  th'dt  there  has  been  no  abandonment.^  Where  the  evi- 
dence raises  a  presumption  of  abandonment,  it  may  be  rebutted  by  showing  acts 
prosecuting  or  asserting  the  discovery,  as  the  filing  of  drawings  in  the  patent 
office.*  Where  the  undisputed  acts  of  an  inventor  furnish  evidence  of  abandon- 
ment, his  testimony  that  he  did  not  intend  to  abandon  his  invention  is  not  entitled 
to  much  weight.^ 

IV.  PERSONS  ENTITLED  TO  PATENTS.^ 

A.  Orig-inal  and  First  Inventor'^ — l.  In  General.  No  valid  patent  can 
issue  in  the  United  States  except  upon  the  application  of  a  person  who  made  the 
invention  by  his  own  original  thought,^  or  if  he  is  dead  upon  the  application  of 
his  executor  or  administrator.^  As  between  two  original  inventors  of  the  same 
thing,  the  one  first  to  make  it  in  this  country  or  bring  it  to  this  counti-y  is 


08.  Edison  v.  American  Mutoscope  Co.,  110 
Fed.  660  [reversed  in  114  Fed.  926,  52  C.  C.  A. 
546]  ;  Western  Electric  Co.  V.  Sparry  Electric 
Co.,  58  Fed.  186,  7  C.  C.  A.  164 ;  Dederick  v. 
Fox,  56  Fed.  714;  Lindsay  v.  Stein,  10  Fed. 
907,  20  Blatchf.  370. 

Abandonment  of  application  and  at  the  same 
time  filing  a  new  application  is  not  an  aban- 
donment of  the  invention.  Dederick  v.  Fox, 
56  Fed.  714. 

99.  Consolidated  Fruit  Jar  Co.  v.  Bellaire 
Stamping  Co.,  27  Fed.  377. 

1.  American  Hide,  etc.,  Splitting,  etc., 
Mach.  Co.  V.  American  Tool,  etc.,  Co.,  1  Fed. 
Cas.  No.  302,  4  Fish.  Pat.  Cas.  284,  Holmes 
503 ;  Johnsen  v.  Fassman,  13  Fed.  Cas.  No. 
7,365,  5  Fish.  Pat.  Cas.  471,  1  Woods  138,  2 
Off.  Gaz.  94. 

2.  Computing  Scale  Co.  v.  Automatic  Scale 
Co.,  26  App.  Cas.  (D.  C.)  238  laffirmed  in 
204  U.  S.  con,  27  S.  Ct.  307,  51  L.  ed.  645]  ; 
Ide  r.  Trorlicht,  etc..  Carpet  Co.,  115  Fed. 
137,  53  C.  C.  A.  341;  Crown  Cork,  etc.,  Co.  v. 
Aluminum  Stopper  Co.,  108  Ff>a.  845,  48 
C.  C.  A.  72;  Jones  r.  Sewall,  13  Fed.  Cms.  No. 
7,495,  3  Cliff.  503,  G  Fish.  Pat.  Cas.  343,  3  Off. 
Gaz.  630  [reversed  on  other  grounds  in  91 
U.  S.  171,  23  L.  ed.  275];  McCormick  r.  Sev- 
mour,  15  Fed.  Ca.s.  No.  8,726,  2  Blatchf.  2-10; 
MfMillin  ]$arclay,  10  Fed.  Cas.  No.  8,902, 
5  Kisli.  Pat.  Cas.  189,  4  Browat.  (Pa.)  275. 
And  see  Bolfc  r.  Hoffman,  20  Aj)]).  Caa. 
(T).  ('..)  330. 

3.  .Tolinscn  r.  Fassman,  13  Fed.  Cas.  No. 
7,365.  5  FiKli.  ]'at.  Ca.s.  471,  1  Woods  138,  2 
Off.  G'az.  94. 

4.  ICiiicrHon  r.  Hogg,  8  l<'c(l.  Cna.  No.  4,440, 
2  Ulatclif.  1,  I  Fish.  Put.  Rep.  77. 

5.  P<'viii  r.  Kant  TIampion  Boll  Co.,  3  Fed. 
Gnu.  No.  1,371),  0  Blatchf.  50,  5  Fish.  Pat. 
f:iiH.  23. 

6.  Richt  to  extension  of  patent  wo  iiifm, 
VII.  P.. 
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Right  to  reissues  see  infj-a,  VII L 

7.  Competency  of  witnesses  on  issue  of 
priority  .see  Witnesses. 

Prior  public  use  or  sale  in  general  see  supra, 
III,  F,  8. 

8.  U.  S.  Rev.  St.  (1878)  §  4895  [U.  S. 
Comp.  St.  (1901)  p.  3385];  Kennedy  v. 
Hazelton,  128  U.  S.  667,  9  S.  Ct.  202,  32  L.  ed. 
576;  Haselden  v.  Ogden,  11  Fed.  Cas.  No. 
6,190,  3  Fish.  Pat.  Cas.  378;  Stearns  v.  Davis, 
22  Fed.  Cas.  No.  13,338,  McArthur  Pat.  Cas. 
696. 

Introducer. —  Must  be  inventor  not  intro- 
ducer. Livingston  v.  Van  Ingen,  9  Johns. 
(N.  Y.)  507;  American  Sulphite  Pulp  Co.  v. 
Howland  Falls  Pulp  Co.,  70  Fed.  986  [re- 
versed on  other  grounds  in  80  Fed.  395,  25 
C.  C.  A.  500]. 

User. —  Must  be  inventor  and  not  mere 
user.  In  rc  Honiball,  9  Moore  P.  C.  378,  14 
Eng.  Reprint  340. 

Contracts  as  to  ownership  cannot  affect 
tlie  question  of  inventorship.  Tvlor  r.  Kolcli, 
19  App.  Cas.  (D.  C.)  180;  Hunt  MeCaslin, 
10  App.  Cas.  (D.  C.)  527. 

Abandonment  of  the  right  to  a  patent  by 
the  original  inventor  docs  not  entitle  anotlicr 
to  a  patent  ihorcfor.  Evans  r.  Eaton,  8  Foil. 
Cas.  No.  4,559,  Vet  C.  C.  322,  1  Robb  Pat. 
Cas.  68;  Pickering  r.  McCullough.  19  Fed. 
Cas.  No.  11,121,  3  Ban.  &  A.  279,  6  Reporter 
101,  13  Off.  Giiz.  818  [n/firmcd  in  104  U.  S. 
310,  26  L.  od.  7191. 

In  Canada  the  ai)))licant  must  be  the  origi- 
nal iuvoiilor.  Smith  (Joldio,  9  Can.  Sup. 
Ct.  40;  American  Dunloi)  Tiro  Co.  v.  GooUi 
Biovolo  Co.,  0  Can.  EnoIi.  223. 

9.  U.  S.  Rev.  St.  (1878)  g  4890;  Do  la 
Vcrguo  Refrigoraling  Mnch.  Co.  V.  Feather- 
si  one,  117  U.  S.  209,  13  S.  Ct.  283,  37  L.  od. 
138;  Eaglet  on  1\1  fg.  Co.  r.  West  Bradley,  etc., 
Mfg.  Co.,  ni  II.  S.  490,  4  8.  Ct.  593.  28  L.  ed. 
493. 
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entitled  to  the  patent.^"  A  patent  granted  upon  the  application  of  one  who  is 
not  the  inventor  is  void.^' 

2.  First  Inventor.  Tlie  first  inventor  is  the  one  who  first  has  a  mental  con- 
ception of  the  invention  provided  he  exercises  diligence  thereafter  in  adapting 
and  perfecting  it,  hnt  as  against  a  rival  clain^ant  who  first  reduced  the  invention 
to  practice  the  burden  is  upon  the  first  conceiver  to  show  diligence.^'^  The  party 
first  to  reduce  to  practice  is  prima  facie  the  first  inventor  but  the  man  who 
first  conceives  and  in  a  mental  sense  first  invents  a  machine,  art,  or  composition  of 
matter  may  date  his  particular  invention  back  to  the  time  of  its  conception,  if 
he  connects  the  conception  with  its  reduction  to  practice  by  reasonable  diligence 
on  his  part  so  that  they  are  substantially  one  continuous  act.'* 

3.  Originality  of  Invention.  A  person  is  not  an  original  inventor  unless  the 
ideas  embodied  in  the  invention  originated  in  the  creative  faculties  of  his  mind. 
If  he  merely  adapts  and  gives  effect  to  the  ideas  of  others  he  is  not  an  original 
inventor  and  is  not  entitled  to  obtain  a  patent.'^ 


10.  Allen  t'.  Bhmt,  1  Fed.  Cas.  No.  217,  2 
Eobb  Pat.  Cas.  530,  2  Woodb.  &  M.  121 ;  Bed- 
ford V.  Hunt,  3  Fed.  Cas.  No.  1,217,  1  Mason 
302,  1  Robb  Pat.  Cas.  148;  Fames  t.  Rich- 
ards, 8  Fed.  Cas.  No.  4,240;  Gibbs  v.  Johnson, 
10  Fed.  Cas.  No.  5,384;  Goodyear  v.  Day,  10 
Fed.  Cas.  No.  5,569,  2  Wall.  Jr.  283 ;  Hayden 
V.  Suffolk  Mfg.  Co.,  11  Fed.  Cas.  No.  6,261,  4 
Fish.  Pat.  Cas.  86  laffirmed  in  3  Wall.  315,  18 
L.  ed.  76] ;  Lowell  v.  Lewis,  15  Fed.  Cas.  No. 
8,568,  1  Mason  182,  1  Robb  Pat.  Cas.  131; 
Reed  r.  Cutter,  20  Fed.  Cas.  No.  11,645,  2 
Robb  Pat.  Cas.  81,  1  Story  590;  Woodcock  v. 
Parker,  30  Fed.  Cas.  No.  17,971,  1  Gall.  438, 
1  Robb  Pat.  Cas.  37;  Yearsley  v.  Brookfleld, 
30  Fed.  Cas.  No.  18,131,  McArthur  Pat.  Cas. 
193.   And  see  infra,  V,  C,  8,  a. 

Agreement  of  parties. —  Rights  cannot  be 
chancjed  by  asjreement  between  parties.  New 
Depai-ture  Bell  Co.  r.  Corbin,  88  Fed.  901. 

First  inventor  and  not  the  first  applicant 
for  a  patent  is  the  one  entitled  to  the  patent. 
Pacific  Cable  R.  Co.  v.  Butte  City  St.  R.  Co., 
58  Fed.  420. 

Foreign  inventors  applying  for  a  patent 
here,  and  Avho  are  placed  in  interference,  are 
entitled  under  the  law  to  claim  the  date  they 
communicated  their  invention  here  as  the 
date  of  their  conception,  and  the  date  of  the 
filing  of  their  application  here  as  the  date 
of  their  constructive  reduction  to  practice. 
Harris  v.  Stern,  22  App.  Cas.  (D.  C.)  164. 

In  England  the  first  to  secure  a  patent  is 
the  first  inventor,  although  the  last  to  file 
application.  Ex  p.  Bates,  L.  R.  4  Ch.  577,  38 
L.  J.  Ch.  501.  21  L.  T.  Rep.  N.  S.  410,  17 
Wkly.  Rep.  900. 

11.  Kennedy  v.  Hazelton,  128  U.  S.  667,  9 
S.  Ct.  202,  32  L.  ed.  576. 

12.  U.  S.  Rev.  St.  (1878)  §  4920;  Hil- 
lard  V.  Brooks,  23  App.  Cas.  (D.  C.)  526; 
Liberman  r.  Williams,  23  App.  Cas.  (D.  C.) 
223;  Paul  f.  Johnson,  23  App.  Cas.  (D.  C.) 
187;  Funk  v.  Haines,  20  App.  Cas.  (D.  C.) 
285 ;  Silverman  v.  Dendrickson,  19  App.  Cas. 
(D.  C.)  381;  Yates  v.  Huson,  8  App.  Cas. 
(D.  C.)  93;  Westinghouse  Electric,  etc.,  Co. 
V.  Roberts,  125  Fed.  6;  Christie  v.  Seybold,  55 
Fed.  69,  5  C.  C.  A.  33 ;  Electric  R.  Signal  Co. 
V.  Hall  R.  Signal  Co.,  6  Fed.  603  [.affirmed 
in  114  U.  S.  87,  5  S.  Ct.  1069,  29  L.  ed.  96] ; 


Kneeland  v.  Sheriff,  2  Fed.  901 ;  Chandler  v. 
Ladd,  5  Fed.  Cas.  No.  2,593,  McArthur  Pat. 
Cas.  493 ;  Davidson  v.  Lewis,  7  Fed.  Cas.  No. 
3,606,  McArthur  Pat.  Cas.  599;  Draper  v. 
Potomska  Mills  Corp.,  7  Fed.  Cas.  No.  4,072, 
3  Ban.  &  A.  214,  13  Off.  Gaz.  276;  Heath  v. 
Hildreth,  11  Fed.  Cas.  No.  6,309,  Cranch  Pat. 
Dec.  96,  132,  McArthur  Pat.  Cas.  12;  Hicks 
V.  Shaver,  12  Fed.  Cas.  No.  6,462;  Hill  v. 
Dunklee,  12  Fed.  Cas.  No.  6,489,  McArthur 
Pat.  Cas.  475;  Marshall  v.  Mee,  16  Fed.  Cas. 
No.  9,129,  McArthur  Pat.  Cas.  229;  Mix  v. 
Perkins,  17  Fed.  Cas.  No.  9,677 ;  Reed  v.  Cut- 
ter, 20  Fed.  Cas.  No.  11,645,  2  Robb  Pat.  Cas. 
81,  1  Story  590;  Stephens  v.  Salisbury,  22 
Fed.  Cas.  No.  13,369,  McArthur  Pat.  Cas. 
379;  Taylor  v.  Archer,  23  Fed.  Cas.  No. 
13,778,  18  Blatchf.  315,  4  Fish.  Pat.  Cas. 
449 ;  White  v.  Allen,  29  Fed.  Cas.  No.  17,535, 
2  Cliff.  224,  2  Fish.  Pat.  Cas.  440.  And  see 
infra,  IV,  A,  6. 

13.  Standard  Cartridge  Co.  v.  Peters  Cart- 
ridge Co.,  77  Fed.  630,  23  C.  C.  A.  367  [af- 
firming 69  Fed.  408] ;  Warner  v.  Goodyear,  29 
Fed.  Cas.  No.  17,183,  Cranch  Pat.  Dec.  125, 
McArthur  Pat.  Cas.  60. 

14.  Christie  v.  Seybold,  55  Fed.  69,  5 
C.  C.  A.  33;  Reed  v.  Cutter,  20  Fed.  Cas. 
No.  11,645,  2  Robb  Pat.  Cas.  81,  I  Story 
590.    And  see  cases  cited  supra,  note  12. 

15.  Greenwood  v.  Dover,  23  App.  Cas. 
(D.  C.)  251;  Soley  v.  Hebbard,  5  App.  Cas. 
(D.  C.)  99;  Standard  Cartridge  Co.  t".  Peters 
Cartridge  Co.,  77  Fed.  630,  23  C.  C.  A.  367; 
Alden  v.  Dewey,  1  Fed.  Cas.  No.  153,  2  Robb 
Pat.  Cas.  17,  1  Story  336;  Burrows  v.  Weth- 
erill,  4  Fed.  Cas.  No.  2,208,  McArthur  Pat. 
Cas.  315;  Stearns  v.  Davis,  22  Fed.  Cas.  No. 
13,338,  McArthur  Pat.  Cas.  696. 

Suggestion  of  result  but  not  means  does 
not  constitute  invention.  Streat  White, 
35  Fed.  426;  Bell  v.  Daniels,  3  Fed.  Cas.  No. 

I,  247,  1  Bond  212,  1  Fish.  Pat.  Cas.  372; 
Judson  V.  Moore,  14  Fed.  Cas.  No.  7,569,  1 
Bond  285,  1  Fish.  Pat.  Cas.  544. 

Suggestion  of  some  features  by  another 
than  the  patentee  will  not  invalidate  the  pat- 
ent. Corser  r.  Brattleboro  Overall  Co.,  93 
Fed.  807;  Pitts  v.  Hall,  19  Fed.  Cas.  No. 

II,  192,  2  Blatchf.  229,  Fish.  Pat.  Rep. 
441. 
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4.  Citizenship  of  Inventor.    In  the  United  States  tlieie  is  no  limitation  as  to 

tlie  residence,  citizenship,  or  age  of  the  patentee,  since  aii)'  and  all  persons  from 
any  and  all  countries  may  secure  patents  upon  exactly  tlie  same  conditions,^'  and 
the  same  rule  obtains  in  England.'^ 

5.  Reduction  to  Practice  —  a.  In  General.  An  invention  is  reduced  to  prac- 
tice when  a  mechanical  embodiment  of  it  is  made  in  such  foi'in  and  so  far  per- 
fected as  to  be  capable  of  practical  and  successful  use.'^    Mechanical  perfection 


The  true  test  to  determine  whether  sugges- 
tions made  to  an  inventor  should  deprive 
him  of  tlie  claim  to  originality  in  the  inven- 
tion is  to  inquire  whether  enough  has  been 
communicated  to  enable  him  to  apply  it  with- 
out the  exercise  of  invention.  Watson  v.  Bel- 
field,  26  Fed.  536. 

Where  the  patentee  learned  of  the  inven- 
tion abroad  he  is  not  an  original  inventor. 
American  Sulphite  Pulp  Co.  v.  Howland  Falls 
Pulp  Co.,  70  Fed.  986  ireversed  on  other 
grounds  in  80  Fed.  395,  25  C.  C.  A.  500]. 

16.  U.  S.  Eev.  St.  (1878)  §  4886. 

17.  Act  (1883),  §  34,  46  &  47  Vict.  c.  57. 

18.  Sherwood  v.  Drewson,  29  App.  Cas. 
(D.  C.)  161;  Hillard  v.  Brooks,  23  App.  Cas. 
(D.  C.)  526;  Herman  v.  Fullman,  23  App. 
Cas.  (D.  C.)  259;  Howard  v.  Hey,  18  App.  Cas. 
(D.  C.)  142;  Latham  v.  Armat,  17  App. 
Cas.  (D.  C.)  345;  Christie  v.  Seybold,  55 
Fed.  69,  5  C.  C.  A.  33;  Chandler  v.  Ladd, 

5  Fed.  Cas.  No.  2,593,  McArthur  Pat.  Cas. 
493 ;  Farley  v.  National  Steam-Gauge  Co.,  8 
Fed.  Cas.  No.  4,648,  McArthur  Pat.  Cas.  618; 
Heath  v.  Hildreth,  11  Fed.  Cas.  No.  6,309, 
Cranch  Pat.  Cas.  96,  132,  McArthur  Pat.  Cas. 
12 ;  Lyman  Ventilating,  etc.,  Co.  v.  Chamber- 
lain, 15  Fed.  Cas.  No.  8,631,  2  Ban.  &  A.  433, 
10  Off.  Gaz.  588 ;  Lyman  Ventilating,  etc., 
Co.  V.  Lalor,  15  Fed.  Cas.  No.  8,632,  1  Ban. 

6  A.  403,  12  Blatehf.  303,  6  Off.  Gaz.  642; 
Northwestern  Fire  Extinguisher  Co.  v.  Phila- 
delphia Fire  Extinguisher  Co.,  18  Fed.  Cas. 
No.  10,337,  1  Ban.  &  A.  77,  6  Off.  Gaz.  34,  10 
Phila.  (Pa.)  227;  Roberts  v.  Reed  Torpedo 
Co.,  20  Fed.  Cas.  No.  11,910,  3  Fish.  Pat.  Cas. 
629,  3  Brewst.  (Pa.)  558;  Smith  v.  Prior,  22 
Fed.  Cas.  No.  13,095,  4  Fish.  Pat.  Cas.  409, 
2  Sawy.  401,  4  Off.  Gaz.  633. 

The  rules  of  law  as  to  what  constitutes  a 
prior  use  and  what  constitutes  a  reduction  to 
practice  are  the  same.  Gilman  v.  Hinson,  20 
App.  Cas.  (D.  C.)  409. 

The  device  constructed  must  be  fashioned 
out  of  a  material  capable  of  actual  use  for 
the  intended  purpose  in  order  to  constitute  a 
reduction  to  practice.  Gilnuin  v.  Hinson,  20 
App.  Cns.  (1).  C.)  409. 

Models  and  drawings. — A  model  is  not  a 
reduction  to  jiinclieui  (llovvcli  IIchs,  30  Ap]). 
Cas.  (1).  (].)  194;  Hunter  v.  Stikeman,  13 
App.  CaH.  (D.  C.)  214;  Mason  v.  Hepburn, 
13  App.  Cufl.  (P.  C.)  86;  I'ortcr  /).  Louden,  7 
A|)p.  CaH.  (I).  C. )  04;  Staiiitliori)  v.  Ihiinis- 
tf.n,  22  Ked.  Chh.  No.  13,281,  4  Fish.  Pat.  (!aH. 
107),  unlcHH  tlie  invention  bel()n(.;H  to  tliiil. 
chiHH  of  niinpli^  inv<'n(i(iiiH  which  re(|nir(!  no 
oilier  (iioof  of  tlieir  priieliciibilily  tliiin  (he 
coiiHtruelion  of  ii  model  ( ()'( loniu'll  /'.  NeliiiiidI , 
27  App,  CiiH.  (I).  ('.)  77).  Mddeln  iiikI  (liiiw 
inf{H  COIIhI  il  llled  II  i-eiliiel  inn  111  pnii  tiec  liii(l<'i- 

[IV,  A,  4) 


the  act  of  1836.  Heath  t.  Hildreth,  11  Fed. 
Cas.  No.  6,309,  Cranch  Pat.  Dec.  96,  132,  Mc- 
Arthur Pat.  Cas.  12;  Perry  f.  Cornell,  I'J 
Fed.  Cas.  No.  11,002,  Cranch  Pat.  Cas.  132, 
McArthur  Pat.  Cas.  68. 

Sketches  and  drawings  are  not  a  reduction 
to  practice.  Christie  v.  Seybold,  55  Fed.  69, 
5  C.  C.  A.  33.    See  also  supra.  III,  C,  4,  f. 

Unsuccessful  machine  is  not  a  reduction  to 
practice.  Pelton  v.  Waters,  19  Fed.  Cas.  No. 
10,913,  1  Ban.  &  A.  599,  7  Off.  Gaz.  425.  See 
also  supra,  III,  C,  4,  e. 

Proof  of  various  experiments  in  search  of 
a  particular  process,  and  an  approximation 
to  that  process,  does  not  sufficiently  show  a 
reduction  to  practice.  Bourn  v.  Hill,  27 
App.  Cas.  (D.  C.)  291. 

Voting  machine  must  work  with  accuracy. 
McKenzie  v.  Cummings,  24  App.  Cas.  (D.  C.) 
137. 

Process. —  A  process  is  reduced  to  practice 
only  when  used.  Croskey  v.  Atterbury,  '9 
App.  Cas.  (D.  C.)  207. 

Later  manufacture  on  larger  scale. —  If  an 
experimental  machine  completely  embodies 
the  invention,  and  is  capable  of  testing  its 
efficisncy  to  the  full  extent  of  its  power,  the 
mere  fact  that  later  manufactures  to  fill  or- 
ders may  be  on  a  larger  scale  cannot  impair 
its  effect  as  constituting  reduction  to  prac- 
tice. Robinson  v.  Thresher,  28  App.  Cas. 
(D.  C.)  22. 

Long  delay  in  making  use  of  an  invention 
claimed  to  have  been  reduced  to  practice,  or 
in  applying  for  a  patent,  is  a  potent  circum- 
stance tending  to  show  that  the  alleged  re- 
duction to  practice  was  nothing  more  than 
an  unsatisfactory  or  abandoned  experiment; 
and  this  is  especially  the  case  where,  in  the 
meantime,  the  inventor  has  been  engaged  in 
the  prosecution  of  similar  inventions.  Gil- 
man  f.  Hinson,  20  App.  Cas.  (D.  C.)  409. 

Where  the  inventor  is  already  engaged  in 
disposing  of  a  large  stock  of  devices  manu- 
factured under  former  patents  relating  to  the 
same  subject-matter,  of  which  the  new  inven- 
tion is  an  improvement,  a  failure  immediately 
to  manufacture  and  put  on  the  market  the 
newly  invented  device  does  not  afford  any 
reasonable  foundation  for  denying  tlie  date 
elitinied  for  its  eonce|)tion.  Laas  v.  Scott,  26 
App.  Ciis.  (D.  C.)  364. 

The  dismantling  of  an  experimental  ma- 
chine by  a  laigo  and  iirosjxM'oiis  (■(nnpany  liiis 
more  \vei;';ht  as  sluiwing  the  lack  of  Huee("ss 
of  Hie  trial  tliiin  i(,  would  have  if  done  by  a 
poor  invenliir  whose  iieeesMlticM  compel  hiiu 
i.o  iilili/.e  lh<'  jiiirlH  for  other  purposew.  Rob- 
inson i\  ThicMher,  2H  Ap)),  Cas.  (I).  C.)  22. 

Delay  in  lilini';  application  as  effective 
weight  of  proof  of  actual  reduction  to  prac- 
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is  not  necessary.'*  A  perfect  invention  does  not  necessarily  mean  a  perfectly 
constrncted  machine,  but  one  so  constructed  as  to  embody  all  the  essential 
elements  of  tiie  invention  in  a  form  that  would  make  them  practical  and 
operative,  so  as  to  accomplish  the  result  in  a  practical  way.^"  Demonstration  of 
the  success  by  actual  use  is  usually  necessary,^'  although  some  devices  are  so 
simple  that  the  mere  construction  without  use  is  sufficient.^^  The  same  act,  or 
set  of  acts,  may  or  may  not  constitute  a  reduction  to  practice,  modified,  as  they 
may  be,  by  the  special  circumstances  of  the  particular  case.^^  The  reduction  to 
practice  must  be  by  the  applicant  himself,  or  by  his  authorized  agent,  and  not  by 
some  other  third  party.^^  It  is  not  enough  to  entitle  an  applicant  to  a  patent 
that  someone  else  has  shown  the  practicability  of  the  invention  by  reducing  it  to 
practice.  The  work  of  such  third  party  will  not  be  taken  as  sufficient  to  relieve 
the  applicant  of  the  consequences  of  his  own  want  of  diligence.^ 

b.  Constpuetive  Reduction  to  Practice.  The  filing  of  an  allowable  application 
for  a  patent  is  a  constructive  reduction  to  practice  of  the  invention  at  the  date 
when  it  was  filed.^^    So  also  is  a  description  of  the  invention  in  a  foreign  patent 


tice  see  Seeberger  v.  Russel,  26  App.  Cas. 
(D.  C.)  344. 

Reduction  to  practice  of  device  for  protect- 
ing low-tension  telephone  circuits  see  Rolfe  u. 
Hoffman,  26  App.  Cas.  (D.  C.)  336. 

Evidence  of  reduction  to  practice  see  See- 
berger    Russel,  26  App.  Cas.  (D.  C.)  344. 

19.  Lowrie  v.  Taylor,  27  App.  Cas.  (D.  C.) 
522;  Coffee  v.  Guerrant,  3  App.  Cas.  (D.  C.) 
497 ;  Brunswick-Balke-CoUender  Co.  v.  Backus 
Automatic  Pin  Setter  Co.,  153  Fed.  288; 
Rogers  Typograpli  Co.  v.  Mergenthaler  Lino- 
type Co.,  64  Fed.  799,  12  C.  C.  A.  422 ;  Mer- 
genthaler Linotype  Co.  v.  Press  Pub.  Co.,  57 
Fed.  502;  Jenner  v.  Dickinson,  117  Off.  Gaz. 
600;  Hope  i;.  Voight,  115  Off.  Gaz.  1585; 
Gallagher  v.  Hien,  115  Off.  Gaz.  1330;  Na- 
tional Cash  Register  Co.  v.  Lamson  Consol. 
Store  Service  Co.,  67  Off.  Gaz.  680. 

Later  improvements. —  Success  is  not  nega- 
tived by  later  improvements.  Wyman  v. 
Donnelly,  21  App.  Cas.  (D.  C.)  81;  Hien  v. 
Buhoup',  11  App.  Cas.  (D.  C.)  293. 

20.  Burson  v.  Vogel,  29  App.  Cas.  (D.  C.) 
388;  Coffee  t.  Guerrant,  3  App.  Cas.  (D.  C.) 
497 ;  American  Hide,  etc..  Splitting,  etc., 
Maeh.  Co.  v.  American  Tool,  etc.,  Co.,  1  Fed. 
Cas.  No.  302,  4  Fish.  Pat.  Cas.  284,  Holmes 
503. 

21.  Wickers  v.  McKee,  29  App.  Cas.  (D.  C.) 
4;  Macdonald  t'.  Edison,  21  App.  Cas. 
(D.  C.)  527;  Latham  v.  Armat,  17  App.  Cas. 
(D.  C.)  345;  Kelly  v.  Fynn,  16  App. 
Cas.  (D.  C.)  573;  Appert  v.  Schmertz,  13 
App.  Cas.  (D.  C.)  117;  Ocumpaugh  v.  Nor- 
ton, 115  Off.  Gaz.  1850;  Paul  v.  Hess,  115 
Off.  Gaz.  251. 

A  shop  test  is  sufficient. —  Demonstration 
need  not  be  in  commercial  use.  Wyman  v. 
Donnelly,  21  App.  Cas.  (D.  C.)  81;  Wurts 
V.  Harrington,  10  App.  Cas.  (D.  C.)  149. 

22.  Rolfe  V.  Hoffman,  26  App.  Cas.  (D.  C.) 
336;  Couch  r.  Barnett,  23  App.  Cas.  (D.  C.) 
446;  Loomis  v.  Hauser,  19  App.  Cas.  (D.  C.) 
401 ;  Lindemeyr  v.  Hoffman,  18  App.  Cas. 
(D.  C.)  1;  Mason  v.  Hepburn,  13  App.  Cas. 
(D.  C.)  86. 

23.  Andrews  r.  Nilson,  27  App.  Cas. 
(D.  C.)  451;  Rolfe  V.  Hoffman,  26  App. 
Cas.  (D.  C.)  336. 


24.  Robinson  v.  McCormick,  29  App.  Cas. 
(D.  C.)  98;  Hunter  v.  Stikeman,  13  App.  Cas. 
(D.  C.)  214;  Burgess  v.  Wetmore,  16  Off. 
Gaz.  765. 

25.  Hunter  v.  Stikeman,  13  App.  Cas. 
(D.  C.)  214. 

26.  Davis  v.  Garrett,  28  App.  Cas.  (D.  C.) 
9;  Cobb  v.  Goebel,  23  App.  Cas.  (D.  C.)  75; 
Dashiell  v.  Tasker,  21  App.  Cas.  (D.  C.) 
64;  Lindemeyr  v.  Hoffman,  18  App.  Cas. 
(D.  C.)  1;  Hulett  v.  Long,  15  App.  Cas. 
(D.  C.)  284;  McCormick  v.  Cleal,  12  App. 
Cas.  (D.  C.)  335;  Dodge  v.  Fowler,  11 
App.  Cas.  (D.  C.)  592;  Croskey  v.  Atterbury, 
9  App.  Cas.  (D.  C.)  207;  Porter  v.  Louden, 
7  App.  Cas.  (D.  C.)  64;  Dane  Chicago  Mfg. 
Co.,  6  Fed.  Cas.  No.  3,557,  3  Biss.  380,  6  Fish. 
Pat.  Cas.  130,  2  Off.  Gaz.  677;  Johnsen  v. 
Fassman,  13  Fed.  Cas.  No.  7,365,  5  Fish.  Pat. 
Cas.  471,  1  Woods  138,  2  Off.  Gaz.  94;  John- 
son V.  Root,  13  Fed.  Cas.  No.  7,409,  2  Cliff. 
108,  2  Fish.  Pat.  Cas.  291;  New  England 
Screw  Co.  v.  Sloan,  18  Fed.  Cas.  No.  10,158, 
McArthur  Pat.  Cas.  210;  Wheeler  v.  Clipper, 
Mower,  etc.,  Co.,  29  Fed.  Cas.  No.  17,493,  10 
Blatehf.  181,  6  Fish.  Pat.  Cas.  1,  2  Off.  Gaz. 
442. 

Where  application  fails  to  disclose  inven- 
tion sufficiently  it  is  not  a  reduction  to  prac- 
tice. Stevens  v.  Seher,  11  App.  Cas.  (D.  C.) 
245. 

Caveat  is  not  a  reduction  to  practice. 
American  Bell  Tel.  Co.  v.  National  Tel.  Mfg. 
Co.,  109  Fed.  976. 

Renewal  of  application  takes  date  of  origi- 
nal. Lotterhand  v.  Hanson,  23  App.  Cas. 
(D.  C.)  372;  Cain  v.  Park,  14  App.  Cas. 
(D.  C.)  42. 

Forfeited  application  cannot  defeat  a  pat- 
ent regularly  granted.  Christensen  v.  Noyes, 
15  App.  Cas.  (D.  C.)  94. 

Divisional  application  takes  date  of  origi- 
nal. Hillard  v.  Brooks,  23  App.  Cas.  (D.  C.) 
526. 

Reissue  application  dates  from  original 
and  applicant  is  entitled  to  date  of  original 
as  date  of  constructive  reduction  to  practice. 
Austin  V.  Johnson,  18  App.  Cas.  (D.  C.) 
83. 

In  England  the  patent  bears  date  of  appli- 
[IV,  A.  5.  b] 
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or  a  printed  publication.^'''  "Where  an  application  for  a  patent  is  first  made  abroad 
in  a  country  having  the  requisite  treaty  i-elations  with  this  country,  tiie  date  of 
the  application,  if  within  twelve  months  before  tlie  application  here,  controls.^ 
In  case  of  designs  the  foreign  application  must  be  within  four  months. 

6.  Diligence.^"  The  person  who  is  lirst  to  conceive  the  invention  Imt  later 
than  his  rival  in  reducing  it  to  practice  is  not  I'egarded  as  the  first  inventor  unletis 
bo  exercised  due  diligence  in  efforts  to  perfect  the  invention,^  at  and  continuously 
after  the  time  that  his  rival  entered  the  field  against  him.^'  Knowledge  of  the 
entry  of  the  rival  in  the  field  is  not  necessary  in  order  to  impose  the  duty  of  dili- 
gence.^^ The  question  of  due  dihgence  is  not  a  matter  of  comparative  diligence 
as  between  the  two  parties,^^  but  it  is  merely  required  that  the  last  to  reduce  to 
practice  shall  show  that  he  was  exercising  reasonable  diligence  under  all  of  the 
surrounding  circumstances.^* 


cation  and  is  effective  from  that  date.  Ex  p. 
Bailey,  L.  E.  8  Ch.  60,  42  L.  J.  Ch.  264,  27 
L.  T.  Rep.  N.  S.  430,  21  Wkly.  Eep.  31; 
Holste  V.  Robertson,  4  Ch.  D.  9,  46  L.  J.  Ch. 
1,  35  L.  T.  Eep.  N.  S.  457,  25  Wkly.  Rep.  35 ; 
Saxby  v.  Hennett,  L.  R.  8  Exch.  2io,  42  L.  J. 
Exch.  137,  28  L.  T.  Rep.  N.  S.  639,  22  Wkly. 
Eep.  16;  Ex  p.  Henry,  L.  R.  8  Ch.  167,  42 
L.  J.  Ch.  363,  21  Wkly.  Rep.  233.  Tlie  pat- 
ent, however,  bars  the  grant  of  a  subsequent 
patent  even  upon  an  earlier  application.  Lee 
V.  Walker,  L.  R.  7  C.  P.  121,  41  L.  J.  C.  P. 
91,  26  L.  T.  Rep.  N.  S.  70.  Where  two  appli- 
cations were  filed  on  the  same  date  both 
patents  were  granted.  In  re  Bering,  13  Ch.  D. 
393,  42  L.  T.  Rep.  N.  S.  634,  28  Wkly.  Rep. 
710. 

27.  Parker  v.  Appert,  75  Off.  Gaz.  1201. 
Foreign  patent  is  effective  only  from  the 

date  of  issue.  Rousseau  v.  Brown,  21  App. 
Cas.  (D.  C.)  73. 

Acts  abroad  not  considered  unless  in  form 
of  patent  or  publication.  Electrical  Accumu- 
lator Co.  V.  Julien  Electric  Co.,  38  Fed.  117. 

28.  This  applies  only  to  applications  filed 
after  March  3,  1903.  32  U.  S.  St.  at  L.  1225, 
c.  1019. 

Foreign  application  was  ineffective  under 
the  old  law.  Rousseau  v.  Brown,  21  App. 
Cas.  (D.  C.)  73. 

29.  Abandonment  of  invention  in  general 
see  supra,  III,  G. 

30.  Moore  v.  Hewitt,  31  App.  Cas.  (D.  C.) 
577;  Rose  V.  Clifford,  31  Ajip.  Caa.  (D.  ('.) 
195;  Gordon  v.  Wcntworth,  31  Ajip.  Cas. 
(D.  0.)  150;  Fcinberg  v.  Cowan,  29  A)ip. 
Cas.  (D.  C.)  80;  Parkns  v.  Lewis,  28  App.  Cas. 
(D.  C.)  1 ;  Fowler  r.  Bovcp,  27  App.  Cas.  (D.  C.) 
48;  Fowler  v.  McBcrty,  27  App.  Cas.  (D.  C.) 
41  ;  LiKts  r.  Scrttt,  20  App.  Ca.s.  (D.  C.)  354; 
DaHliiell  v.  T:iHk('r,  21  App.  Cas.  (D.  C.)  04; 
Oliver  r.  Fclbel,  20  A])p.  Ca.s.  (D.  C.)  255; 
Mni  vol  Decker,  13  App.  Cas.  (D.  C.)  502; 
I'lalt  V.  Shipley,  11  App.  Cas.  (D.  C.) 
5711;  YalcH  r.  IhiHon,  8  App.  Cas.  (D.  C.) 
il.'J ;  Slanilard  Cai'Lriilgo  (!o.  V.  Peters  Cart- 
rid^rc!  Co.,  77  l''e(i.  (i:!n,  2:1  C.  C.  A.  3G7;  Keau- 
U-vl  r.  Apple! (,11,  (i7  fed.  017,  15  C.  (!.  A.  73; 
Chri«(ic  r.  Scvliol.l,  55  i<'ed.  09,  5  0.  C.  A.  :?3  ; 
lliilwl  r.  Dicic,  28  l''e.i.  i:i2;  Cox  r.  (;ri;;;;H, 

0  K.wi.  CiiH.  No.  :i,;)02,  1  liinH.  :)(12,  2 

I'at.  CiiH.  174;  Kllilhor])  v.  Hober(s(in,  8  Ked. 
Ci\K.   No.    LKI!).    M<'  \rllnir    I'lit.    Cmh.    5H5 ; 
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Reeves  v.  Keystone  Bridge  Co.,  20  Fed.  Cas. 
No.  11,660,  5  Fish.  Pat.  Cas.  450,  1  Of!'.  Gaz. 
400,  9  Phila.  (Pa.)  368. 

Nature  of  diligence  required. —  The  dili- 
gence required  of  an  inventor  is  diligence 
rather  in  the  reduction  of  his  invention  to 
practice  than  in  application  to  the  patent 
office,  or  in  manufacturing  his  device  for 
public  use.  Woods  v.  Poor,  29  App.  Cas. 
(D.  C.)  397;  Rolfe  v.  Hoffman,  26  App.  Cas. 
(D.  C.)  336. 

Constructive  reductions  to  practice. —  Dili- 
gence in  applying  for  patent  is  effective.  New- 
ton V.  Woodward,  17  App.  Cas.  (D.  C.)  34; 
Odell  V.  Stout,  22  Fed.  159;  Jones  v.  Cooke, 
117  Off.  Gaz.  1493. 

Lack  of  diligence  in  prosecuting  applica- 
tion after  it  is  filed  is  of  no  consequence. 
Miehle  v.  Read,  18  App.  Cas.  {D.  C.)  128. 

FUing  caveat  will  not  excuse  diligence. 
Johnson  v.  Root,  13  Fed.  Cas.  No.  7,411,  1 
Fish.  Pat.  Cas.  351. 

Work  on  other  inventions  is  not  diligence. 
Bliss  V.  McElroy,  29  App.  Cas.  (D.  C.)  120; 
Lotterhand  v.  Hanson,  23  App.  Cas.  (D.  C.) 
372 ;  Croskey  r.  Atterbury,  9  App.  Cas. 
(D.  C.)  207. 

Diligence  must  be  in  testing  and  perfecting 
the  invention  and  not  merely  in  exploiting  it 
commercially.  Howell  Hess,  30  App.  Cas. 
(D.  C.)  194;  Laas  V.  Scott,  20  App.  Cas. 
(D.  C.)  354;  Seeberger  v.  Dodge,  114  Off. 
Gaz.  2382. 

31.  Effective  diligence  must  commence  be- 
fore rival  entered  the  field  and  continue  there- 
after. It  need  not  commence  with  conception. 
McArtlnir  r.  Mvgatt,  31  App.  Cas.  (D.  C.)  514: 
Do  Wallace  v.  Scott,  15  App.  Cas.  (D.  C.l  157; 
Grilllii  V.  Swenson,  15  App.  Cas.  (D.  C.) 
135;  Piatt  V.  Shiplev,  11  App.  Cas.  (D.  C.) 
576;  Yatos  ■)'.  nuaon,'8  App.  Cas.  (D.  C.)  93; 
Christie  r.  Revlwld,  55  Fed.  69,  5  C.  C.  A. 
33;  Iteeil  r.  ciitter.  20  Fed.  Caa.  No.  11,045, 
2  Wnhh  Pat.  CaM.  81.  1  Storv  590. 

32.  Piatt  r.  Shipley,  11  App.  Cas.  (1).  C.) 
576. 

33.  Not  a  race  of  diligence. —  Paul  r.  John- 
H(in,  23  App.  ('as.  (I).  ('.)  187;  Cliristie  i\ 
Sevbold,  55  Fed.  (i9,  5  C.  0.  A.  .13;  Kleetric 
W.'  Siiriial  Co.  r.  Hull  R.  Signnl  Co..  6  Fed. 
(103  [a/liriiird  in  11  1  I'.  S.  87,  5  S.  Ct.  1000, 
29  ],.  ed.  90  I . 

34.  Diligence  eiinimt  be  deleiinined  by  any 
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7.  Models,  Drawings,  and  Description.  Models,  nnpuWislied  drawings,  and 
verbal  or  unpublished  description  of  an  invention  do  not  constitute  proof  of 
priority.'*^    The}'  must  be  followed  bj  diligence  in  reduction  to  practice.^^ 

8.  Assistance  by  Others.  The  inventor  who  furnishes  the  ideas  to  produce 
the  result  is  entitled  to  avail  himself  of  the  mechanical  skill  or  scientific  knowl- 
edge of  others  in  carrying  those  ideas  into  effect  and  he  does  not  thereby  forfeit 
the  right  to  a  patent.^' 


general  rule  but  depends  upon  the  special 
circumstances  of  the  particular  ease.  Mead 
V.  Davis,  31  App.  Cas.  (D.  C.)  590;  Woods  v. 
Poor,  20  App.  Cas.  (D.  C.)  397;  O'Con- 
nell  V.  Schmidt,  27  App.  Cas.  (D.  C.)  77; 
De  Wallace  r.  Scott,  15  App.  Cas.  (D.  C.) 
157;  McCormick  v.  Cleal,  12  App.  Cas.  (D.  C.) 
335. 

Only  such  diligence  as  is  reasonable  is  re- 
quired. ]\Iead  V.  Davis,  31  App.  Cas.  (D.  C.) 
590;  Garrels  v.  Freeman,  21  App.  Cas.  (D.  C.) 
207. 

Experiments. —  Reasonable  time  is  allowed 
for  experiments.  De  Wallace  r.  Scott,  15 
App.  Cas.  (D.  C.)  157;  Dietz  r.  Wade,  7 
Fed.  Cas.  No.  3,903. 

Making  drawings  only  is  not  diligence. 
Watson  r.  Thomas,  23  App.  Cas.  (D.  C.)  65. 

Poverty  and  illness  -will  not  excuse  in- 
definite delays.  Griffin  r.  Swenson,  15  App. 
Cas.  (D.  C.)  135. 

Mistake  in  supposing  invention  covered  by 
a  prior  patent  is  no  excuse  for  delay.  Piatt 
V.  Shipley,  11  App.  Cas.  (D.  C.)  576. 

Resumption  after  abandonment. — An  in- 
ventor of  a  complicated  device,  who  attempts 
to  construct  a  completed  machine  with  his 
o^^^l  hands  during  a  period  of  over  a  year, 
and  finally  abandons  the  efTort  from  lack  of 
time  and  money,  and  immediately  makes  a 
model  and  drawings,  is  exercising  due  dili- 
gence. Davis  V.  Garrett,  28  App.  Cas. 
(D.  C.)  9. 

For  cases  in  which  the  particular  facts  were 
held  to  show  diligence  see  Howard  r.  Bones, 
31  App.  Cas.  (D.  C.)  619;  Davis  v.  Horton, 
31  App.  Cas.  (D.  C.)  601;  Mead  v.  Davis, 
31  App.  Cas.  (D.  C.)  590:  O'Connell  v. 
Schmidt,  27  App.  Cas.  (D.  C.)  77;  Eoe  v. 
Hanson,  19  App.  Cas.  (D.  C.)  559;  Christen- 
sen  Ellis,  17  App.  Cas.  (D.  C.)  498;  New- 
ton r.  Woodward,  17  App.  Cas.  (D.  C.)  34; 
Shellaberger  r.  Sommer,  8  App.  Cas.  (D.  C.) 
3;  McCormick  Harvesting  Mach.  Co.  v. 
Minneapolis  Harvester  Works,  42  Fed.  152; 
Hubel  r.  Dick,  28  Fed.  132;  Appleton  v. 
Chambers,  1  Fed.  Cas.  No.  497a ;  Mix  v. 
Perkins,  17  Fed.  Cas.  No.  9,677;  New  Eng- 
land Screw  Co.  v.  Sloan,  18  Fed.  Cas.  No. 
10,158,  McArthur  Pat.  Cas.  210;  Phelps  v. 
Brown,  19  Fed.  Cas.  No.  11,072,  4  Blatchf. 
362,  1  Fish.  Pat.  Cas.  479. 

For  cases  in  which  the  particular  facts  were 
held  to  show  lack  of  diligence  see  Kinsman  v. 
Kentner,  31  App.  Cas.  (D.  C.)  293;  Gordon 
f.  Wentworth,  31  App.  Cas.  (D.  C.)  150;  Bliss 
V.  MeElrov,  29  App.  Cas.  (D.  C.)  120;  Parkes 
r.  Lewis,  28  App.  Cas.  (D.  C.)  1;  Turnbull  v. 
Curtis,  27  App.  Cas.  (D.  C.)  567;  Anderson 
v.  Wells,  27  App.  Cas.  (D.  C.)  115;  Liber- 
man  V.  Williams,  23  App.  Cas.  (D.  C.)  223; 


Paul  V.  Johnson,  23  App.  Cas.  (D.  C.)  187; 
Harris  v.  Stern,  22  App.  Cas.  (D.  C.) 
164;  Wvman  f.  Donnelly,  21  App.  Cas. 
(D.  C.)  81;  Hallwood  v.  Lalor,  21  App.  Cas. 
(D.  C.)  61;  Petrie  v.  De  Scliweinitz,  19  App. 
Cas.  (D.  C.)  386;  Stapleton  v.  Kinney,  18 
App.  Cas.  (D.  C.)  394;  Miehle  v.  Read,  18 
App.  Cas.  (D.  C.)  128;  Austin  v.  Johnson, 
18  App.  Cas.  (D.  C.)  83;  Locke  f.  Boch,  17 
App.  Cas.  (D.  C.)  75;  Darnell  v.  Grant,  16 
App.  Cas.  (D.  C.)  589;  Jackson  r.  Getz,  16 
App.  Cas.   (D.  C.)  343;  Jackson  v.  Knapp, 

10  App.  Cas.  (D.  C.)  338;  Marvel  v.  Decker, 
13  App.  Cas.  (D.  C.)  502;  Dodge  f.  Fowler, 

11  App.  Cas.  (D.  C.)  592;  Arnold  v.  Tyler,  10 
App.  Cas.  (D.  C.)  175;  Porter  v.  Louden,  7 
App.  Cas.  (D.  C.)  64;  Wright  v.  Postel,  44 
Fed.  352 ;  Pennsylvania  Diamond  Drill  Co. 
V.  Simpson,  29  Fed.  288 ;  Johnson  v.  Root, 
13  Fed.  Cas.  No.  7,409,  2  Cliff.  108,  2  Fish. 
Pat.  Cas.  291;  Reeves  v.  Keystone  Bridge 
Co.,  20  Fed.  Cas.  No.  11,060,  5  Fish.  Pat. 
Cas.  456.  1  Off.  Gaz.  466,  9  Phila.  (Pa.)  368; 
Savary  r.  Lauth,  21  Fed.  Cas.  No.  12,389, 
McArthur  Pat.  Cas.  691 ;  Gallagher  r.  Hien, 
115  Off.  Gaz.  1330;  Paul  v.  Hess,  115  Off. 
Gaz.  251;  Seeberger  v.  Dodge,  114  Off.  Gaz. 
2382. 

35'.  Howell  V.  Hess,  30  App.  Cas.  (D.  C.) 
194;  Guilbert  v.  Killinger,  13  App.  Cas. 
(D.  C.)  107;  McCormick  v.  Cleal,  12  App. 
Cas.  (D.  C.)  335;  Porter  x.  Louden,  7  App. 
Cas.  (D.  C.)  04;  Standard  Cartridge  Co.  v. 
Peters  Cartridge  Co.,  77  Fed.  630,  23  C.  C.  A. 
367;  Christie  v.  Seybold,  55  Fed.  69,  5  C.  C.  A. 
33 ;  Uhlman  v.  Bartholomse,  etc.,  Brewing 
Co.,  41  Fed.  132;  Reeves  t.  Keystone  Bridge 
Co.,  20  Fed.  Cas.  No.  11,660.  5  Fish.  Pat.  Cas. 
456,  1  Off.  Gaz.  466,  9  Phila.  (Pa.)  368; 
Stillwell,  etc.,  Mfg.  Co.  f.  Cincinnati  Gas- 
light, etc.,  Co.,  23  Fed.  Cas.  No.  13,453.  1 
Ban.  &  A.  010,  7  Off.  Gaz.  829;  Hammond 
i\  Basch,  115  Off.  Gaz.  804. 

Small  size  of  machine  will  not  prevent  re- 
duction to  practice.  Gallagher  v.  Hien,  115 
Off.  Gaz.  1330. 

36.  See  supra,  TV,  A,  6. 

37.  McKellof  v.  Fetzer,  31  App.  Cas.  (D.  C.) 
586;  Huebel  v.  Bernard,  15  App.  Cas. 
(D.  C.)  510;  Agawam  Woolen  Co.  v.  Jordan, 
7  Wall.  (U.  S.)  583,  19  L.  ed.  177;  O'Reilly 
V.  Morse,  15  How.  (U.  S.)  62,  14  L.  ed.  601; 
Smith  V.  iStewart,  55  Fed.  481  iaffirmed  in 
58  Fed.  580,  7  C.  C.  A.  380] ;  Eclipse  Mfg. 
Co.  V.  Adkins,  44  Fed.  280 ;  Yoder  v.  Mills,  25 
Y^d.  821 ;  National  Feather  Duster  Co.  v. 
Hibbard,  9  Fed.  558,  11  Biss.  76;  Blandy  v. 
Griffith,  3  Fed.  Cas.  No.  1,529,  3  Fish.  Pat. 
Cas.  609;  Pennock  v.  Dialogue,  19  Fed.  Cas. 
No.  10,941,  1  Robb  Pat.  Cas.  466,  4  Wash. 
538  laffi/rmed  in  2  Pet.  1,  7  L.  ed.  327] ; 
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9.  Invention  Made  Abroad.  Acts  performed  abroad,  whether  by  a  citizen  of 
this  country  or  a  foreigner,  are  not  pertinent  to  the  question  of  liis  right  to  a  patent, 
since  under  tlie  statute  knowledge  or  use  of  the  invention  aljroad  is  no  Ijar  to  the 
grant  of  a  patent  to  an  original  inventor  who  firsts  makes  or  discloses  the 
invention  here.^^ 

10.  Evidence  as  to  Originality  and  Priority —  a.  Presumptions  and  Burden 
of  Proof.  The  presumption  is  that  the  person  who  obtained  the  patent  was  the 
first  and  original  inventor,*  and  the  burden  is  upon  tlie  person  seeking  to  sliow  the 
contrary  to  prove  it  beyond  a  reasonable  doubt." 

b.  Admissibility  and  Suffleiency.  The  admissibility  of  evidence  in  actions  to 
establish  priority  between  inventors  is  governed  by  the  rules  applicable  in  civil 


Sparkman  v.  Higgins,  22  Fed.  Cas.  No.  13,208, 
1  Blatehf.  205,  Fish.  Pat.  Rep.  110,  5  N.  Y. 
Leg.  Obs.  122;  Watson  v.  Bladen,  29  Fed. 
Cas.  No.  17,277,  1  Robb  Pat.  Cas.  510,  4 
Wash.  580;  Allen  v.  Rawson,  1  C.  B.  551, 
50  E.  C.  L.  551;  Milligan  v.  Marsh,  2  Jur. 
N.  S.  1083 ;  Steadman  v.  Marsh,  2  Jur.  N.  S. 
391.    And  see  inpa,  IV,  C,  2. 

38.  U.  S.  Rev.  St.  (1878)  §  4923  [U.  S. 
Comp.  St.  (1901)  p.  3396].  And  see  swpro, 
III,  B,  5. 

Unless  in  the  form  of  a  patent  or  publica- 
tion acts  abroad  are  not  pertinent.  Electric 
Accumulator  Co.  v.  Brush,  52  Fed.  130,  2 
C.  C.  A.  682. 

In  Canada  a  foreign  inventor  who  was  first 
to  conceive  but  who  did  not  make  public 
or  use  is  not  entitled  to  the  patent.  Reg.  v. 
La  Force,  4  Can.  Exch.  14. 

As  against  an  infringer,  date  of  invention 
abroad  may  be  shown.  Welsbach  Light  Co. 
V.  American  Incandescent  Lamp  Co.,  98  Fed. 
613,  39  C.  C.  A.  185;  Hanifen  v.  Price,  96 
Fed.  435  \reversed  on  other  grounds  in  102 
Fed.  509,  42  C.  C.  A.  484] ;  Hanifen  v.  E.  H. 
Godshalk  Co.,  78  Fed.  811. 

39.  Conclusiveness  and  effect  of  decision  of 
patent  ofiBce  see  infra,  VI,  C,  15,  d. 

40.  Lewis  v.  Cronemeyer,  29  App.  Cas. 
(D.  C.)  174  ;  Bader  v.  Vajen,  14  App.  Cas.  (D.  C.) 
241;  Dodge  v.  Fowler,  11  App.  Cas.  (D.  C.) 
592 ;  Croskey  v.  Atterburv,  9  App.  Cas. 
(D.  C.)  207;  Soley  v.  Hebbard,  5  App.  Cas. 
(D.  C. )  99;  Elizabeth  v.  American  Nicholson 
Pavement  Co.,  97  LI.  S.  126,  24  L.  ed.  1000; 
Seymour  v.  Osborne,  11  Wall.  (U.  S.)  516, 
20  L.  cd.  33;  Agawam  Woolen  Co.  v.  Jordan, 
7  Wall.  (U.  S.)  583,  19  L.  ed.  177;  Gaylor 
V.  Wihlcr,  10  How.  (U.  S.)  477,  13  L.  ed. 
504 ;  Mcrriinac  Mattress  Mfg.  Co.  v.  Feld- 
man,  133  Fed.  64;  Standard  Cartridge  Co.  v. 
Peters  Cartridge  (^o.,  77  Fed.  630,  23  C.  C.  A. 
307  \(i/fii  niiii(;  69  Fed.  408]  ;  Front  Rank 
Furnace  Co.  r.  W'rouglit  Iron  Range  Co.,  63 
Fed.  !)!)5;  fJrccii  r.  French,  11  Fed.  591; 
Albright  r.  (.'cliiiloid  llarnoHH  Trimming  Co., 
1  Fed.  CaH.  No.  147,  2  Ban.  &  A.  629,  12 
Off.  (U\7,.  227;  Carter  v.  Cnrtor,  5  Fed.  Can. 
No.  2,175,  McArthur  Pat.  Can.  388;  Cook  r. 
KnicHt,  0  Fed.  CiiH.  No.  3,155,  5  Fish.  Pat. 
Chh.  3!)6,  1  Woods  105,  2  Ofl.  Oaz.  89;  Crouch 
V.  Spccr,  6  Fed.  Chh.  No.  3,438,  1  Bun.  &  A. 
H5,  6  OfT.  On/,.  187;  Footo  r.  SilHbv,  9  Fed. 
OiiH.  No.  -1,916,  1  llliilclif.  ^dS,  FiHh.  Put.  Rep. 
268  {nffiriiint  in  1-1  How,  218,  H  I;,  ed.  391); 
Ooodyciir  ;•.  Day,   10  l''c(l.  CaH.  No.  5,560,  2 
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Wall.  Jr.  283;  Hoffhsins  v.  Brandt,  12  Fed. 
Cas.  No.  6,575,  3  Fish.  Pat.  Cas.  218;  Howes 
V.  Nute,  12  Fed.  Cas.  No.  6,790,  4  Cliff.  173, 

4  Fish.  Pat.  Cas.  263;  Matthews  v.  Skates, 
16  Fed.  Cas.  No.  9,291,  1  Fish.  Pat.  Cas. 
602;  Putnam  v.  Yerrington,  20  Fed.  Cas.  No. 
11,486,  2  Ban.  &  A.  237,  9  OfT.  Gaz.  689; 
Reed  v.  Cutter,  20  Fed.  Cas.  No.  11,645,  2 
Robb  Pat.  Cas.  81,  1  Story  590;  Reeves  v. 
Keystone  Bridge  Co.,  20  Fed.  Cas.  No.  11,660, 

5  Fish.  Pat.  Cas.  456,  1  Off.  Gaz.  466,  9  Phila. 
(Pa.)  368;  Sickels  v.  Borden,  22  Fed.  Cas. 
No.  12,832,  3  Blatehf.  535;  Washburn  v. 
Gould,  29  Fed.  Cas.  No.  17,214,  2  Robb  Pat. 
Cas.  206,  3  Story  122;  Winans  v.  New  York, 
etc.,  R.  Co.,  30  Fed.  Cas.  No.  17,864,  4  Fish. 
Pat.  Cas.  1. 

To  what  time  presumption  extends. —  The 
presumption  of  originality  arising  from  the 
grant  of  a  patent  only  extends  back  to  the 
time  when  the  application  was  filed  in  the 
patent  office.  Johnson  v.  Root,  13  Fed.  Cas. 
No.  7,409,  2  Cliff.  108,  2  Fish.  Pat.  Cas.  291 ; 
Johnson  v.  Root,  13  Fed.  Cas.  No.  7,410,  2 
Cliff.  637;  Jones  v.  Sewall,  13  Fed.  Cas.  No. 
7,495,  3  Cliff.  563,  6  Fish,  Pat.  Cas.  343,  3 
Off.  Gaz.  630  [reversed  on  other  grounds  in 
91  U.  S.  171,  23  L.  ed.  275] ;  Union  Sugar 
Refinery  v.  Matthiesson,  24  Fed.  Cas.  No. 
14,399,  3  Cliff.  639,  2  Fish.  Pat.  Cas.  600; 
W^ebster  Loom  Co.  v.  Higgins,  29  Fed.  Cas. 
No.  17,342,  4  Ban.  &  A.  88,  15  Blatehf.  446, 
16  Off.  Gaz.  675;  mite  r.  Allen,  29  Fed. 
Cas.  No.  17.535,  2  Cliff.  224,  2  Fish.  Pat. 
Cas.  440;  Wing  r.  Richardson,  30  Fed.  Cas. 
No.  17,869,  2  Cliff.  449,  2  Fish.  Pat.  Cas. 
535. 

41.  Gibbons  v.  Peller,  28  App.  Cas.  (D.  C.) 
530;  Larkin  r.  Richardson,  28  App.  Ca?. 
(D.  C.)  471;  Washburn,  etc.,  Mfg.  Co.  v. 
Boat  'Em  All  Barbed-Wire  Co.,  143  U.  S. 
275,  12  S.  Ct.  443,  36  L.  cd.  154;  Hall  Signal 
Co.  V.  Union  Switch,  etc.,  Co.,  115  Fed.  638; 
Cohaiispy  Glass  l\1fg.  Co.  r.  Wharton  28 
Fed.  180;  Donoughc  r.  Hubbard,  27  Fed.  712; 
Duffy  V.  Reynolds,  24  Fed.  855;  Rogers  r. 
Beochor,  3  Fed.  630;  Campbell  v.  Janu's,  4 
Fed.  Cas.  No.  2,361,  4  Ban.  &  A.  456,  17 
Blatehf.  '12,  8  Reporter  455,  18  OIL  On/,.  079; 
Cox  V.  Griggs,  6  Fed.  Ciis.  No.  3,302,  1  Hiss. 
362,  2  ViHh.  Pat.  Cas.  171;  Fink  r.  Church, 

0  I'Vd.  Cas.  No.  4,826,  5  Fi.sh.  Pat.  Cas.  510, 

1  Off.  Ga/,.  631;  Hawes  v.  Antisdol,  11  Fed. 
CiiH.  No.  6.231.  2  Ban.  A.  10,  8  OIL  On/. 
685;  Konold  v.  Klein,  14  Fed,  Cas.  No.  7.025, 
3  linn.  &  A.  226,  5  Reporter  ■127. 
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actions  generallj.^^  Tlie  weight  and  sufficiency  of  the  evidence  in  actions  to 
establish  priority  between  inventors  is  governed  by  tlie  rules  applicable  in  civil 
cases  generally.''^ 

B.  Joint  Inventors  —  l.  In  General.  Two  or  more  parties  may  by  mutual 
contributions  or  suggestions  so  aid  in  developing  the  idea  of  each  as  to  produce 
an  invention  wliicli  must  be  regarded  as  the  result  of  the  joint  mental  efforts  of 
both,  and  not  as  the  separate  invention  of  either,  and  in  such  case  they  must 
apply  for  and  receive  the  patent  jointly.^ 

2.  Joinder  in  Grant.  A  patent  issued  to  two  parties  as  joint  inventors  is 
invalid  where  it  appears  that  one  of  them  is  the  sole  inventor/^  or  where  different 


42.  See,  generally,  Evidence. 

Verbal  declarations  of  a  person  that  he  has 
made  an  invention,  coupled  with  a  descrip- 
tion of  the  nature  and  objects  of  the  inven- 
tion, are  a  part  of  the  res  gestce,  and  ad- 
missible to  prove  priority  of  invention  (Phila- 
delphia, etc.,  R.  Co.  r.  Stimpson,  14  Pet. 
(U.  S.)  448,  10  L.  ed.  535;  Gibbs  v.  John- 
son, 10  Fed.  Cas.  No.  5,384;  Stephens  v. 
Salisbury,  22  Fed.  Cas.  No.  13,369,  McArthur 
Pet.  Cas.  379)  and  such  verbal  descriptions, 
without  drawing  or  model,  are  admissible  for 
the  purpose  of  proving  priority  of  invention, 
when  the  invention  is  of  great  simplicity  and 
the  time  is  not  so  long  as  to  make  the  recol- 
lection improbable  (Stephens  v.  Salisbury, 
Siipra ) .  But  it  seems  that  conversations  and 
declarations  by  one  of  the  parties  describ- 
ing a  device  by  which  he  has  already  con- 
structed a  model  is  inadmissible,  if  such 
model  is  not  produced  or  its  non-production 
accounted  for  (Richardson  v.  Hicks,  20  Fed. 
Cas.  No.  11,783,  McArthur  Pat.  Cas.  335)  ; 
and  it  has  been  held  error  to  allow  a  witness 
testifying  to  such  conversations  and  declara- 
tions to  testify  that  a  model  shown  to  him 
and  not  claimed  to  be  the  one  that  the  in- 
ventor had  then  constructed  corresponds  to 
the  description  given,  and  that  he  could  have 
made  it  from  such  description  (Richardson  v. 
Hicks,  supra) . 

A  certificate  of  a  commissioner  of  patents 
of  the  correctness  of  a  copy  or  translation 
from  a  French  volume  in  the  patent  office 
is  inadmissible  to  prove  the  existence  of  an 
invention  prior  to  plaintiff's  patent,  as  the 
book  itself,  or  a  duly  proved  translation,  is 
the  only  way  its  contents  can  be  shown.  Gay- 
lord  V.  Case,  5  Ohio  Dee.  (Reprint)  413,  4 
Am.  L.  Rec.  494. 

43.  See,  generally,  Evidence. 

Evidence  held  sufficient  see  National  Co.  v. 
Belcher,  71  Fed.  876,  18  C.  C.  A.  375:  Uhl- 
man  v.  Arnholdt,  etc..  Brewing  Co.,  53  Fed. 
485;  Bliss  V.  Merrill,  33  Fed.  39;  Atkinson 
V.  Boardman,  2  Fed.  Cas.  No.  608,  Cranch 
Pat.  Dec.  139,  McArthur  Pat.  Cas.  80;  Bab- 
cock  V.  Degener,  2  Fed.  Cas.  No.  6fl8,  Mc- 
Arthur Pat.  Cas.  607;  Collins  v.  White,  6 
Fed.  Cas.  No.  3,019;  Jillson  v.  Winsor,  13 
Fed.  Cas.  No.  7,321,  McArthur  Pat.  Cas.  136; 
Sherwood  v.  Sherman,  21  Fed.  Cas.  No.  12,780. 

Evidence  held  insufficient  see  Gibbons  v. 
Pellar,  28  App.  Cas.  (D.  C.)  530;  Shuman 
r.  Beall,  27  App.  Cas.  (D.  C.)  324;  Henry  v. 
Doble,  27  App.  Cas.  (D.  C.)  33;  Gillette  v. 
Sendelbach,  146  Fed.  758,  77  C.  C.  A.  55; 
Ashe  V.  Mutual  Lasting  Co.,  42  Fed.  840; 


Lamson  Cash  R.  Co.  v.  Osgood  Cash  Car  Co., 
29  Fed.  210;  Hutchinson  v.  Everett,  26  Fed. 
531;  Beach  v.  Tucker,  2  Fed.  Cas.  No.  1,153; 
Carter  v.  Carter,  5  Fed.  Cas.  No.  2,475,  Mc- 
Arthur Pat.  Cas.  388;  Clarke  v.  Cramer,  5 
Fed.  Cas.  No.  2,848,  McArthur  Pat.  Cas.  473; 
Cornell  v.  Hyatt,  6  Fed.  Cas.  No.  3,237,  Mc- 
Arthur Pat.  Cas.  423 ;  Warner  v.  Goodyear, 
29  Fed.  Cas.  No.  17,183,  Cranch  Pat.  Dec. 
125,  McArthur  Pat.  Cas.  60. 

On  testimony  which  is  vague  and  wanting 
in  precision  in  respect  to  the  essential  fea- 
tures of  the  device  for  which  priority  is 
claimed,  priority  of  invention  will  not  be  ad- 
judged. Cornell  v.  Hyatt,  6  Fed.  Cas.  No. 
3,237,  McArthur  Pat.  Cas.  423. 

Acknowledgment  or  admission  of  priority. 
—  On  a  question  of  priority  between  two  in- 
ventors, the  fact  that  one  of  them  partici- 
pated in  the  application  of  the  other  would 
seem  to  constitute  a  conclusive  acknowledg- 
ment of  priority.  National  Co.  v.  Belcher,  71 
Fed.  876,  18  C.  C.  A.  375.  But  the  fact  that 
one  who  claims  to  be  the  first  and  original 
inventor  of  a  device  has  taken  into  partner- 
ship with  himself  the  assignees  of  another, 
who  also  claim  to  be  the  original  inventor, 
instead  of  litigating  with  them  the  question 
of  priority,  is  not  to  be  regarded  as  an  ad- 
mission by  the  former  patentee  of  the  validity 
of  the  patent  claimed  by  the  latter,  if  the 
arrangement  was  induced  either  directly  or 
indirectly  by  fraud  or  misrepresentation. 
Sloat  V.  Spring,  22  Fed.  Cas.  No.  12,948«. 

44.  Consolidated  Bunging  Apparatus  Co.  v. 
Woerle,  29  Fed.  449;  Worden  v.  Fisher,  11 
Fed.  505;  Gottfried  v.  Phillip  Best  Brewing 
Co.,  10  Fed.  Cas.  No.  5,633,  5  Ban.  &  A.  4, 
17  OfT.  Gaz.  675. 

Where  each  has  invented  a  distinct  im- 
provement on  the  same  machine,  the  object 
sought  to  be  attained  being  a  unit,  a  joint 
patent  may  be  issued.  Wilson  v.  Singer,  30 
Fed.  Cas.  No.  17,835. 

Mutual  suggestions  and  improvements  are 
sufficient  to  constitute  a  joint  invention. 
Worden  v.  Fisher,  11  Fed.  505. 

Filing  a  sale  caveat  is  no  estoppel  to  secure 
joint  patent.  Hoe  v.  Kahler,  25  Fed.  271,  23 
Blatchf.  354,  12  Fed.  Ill,  20  Blatchf.  430. 

When  a  claim  covers  a  series  of  steps  or  a 
number  of  elements  in  a  combination,  the  in- 
vention may  well  be  joint,  although  some  of 
the  steps  or  some  of  the  elements  may  have 
come  as  the  thought  of  one.  Quincey  Min. 
Co.  V.  Krause,  151  Fed.  1012,  81  C.  C.  A. 
290. 

45.  Bannerman  v.  Sanford,  99  Fed.  294,  39 
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improvements  on  the  same  machine  were  invented  by  eacli  separately  without  tlie 
participation  or  Itnowledge  of  the  other/^  and  a  patent  issued  to  a  party  as  sole 
inventor  is  invalid  where  it  appears  that  he  made  the  invention  jointly  with 
another/''  One  of  two  joint  inventors  cannot  make  application  and  secure  the 
patent  upon  assignment  from  the  other.  Both  must  join.''^  In  an  action  for  the 
infringement  of  a  patent,  the  burden  of  showing  as  a  defense  that  the  patentee 
was  a  joint  inventor  with  some  other  person,  of  tlie  thing  invented,  is  upon  the 
patentee.*^  The  issuance  of  a  patent  to  two  persons  as  joint  inventors  constitutes 
prima  facie  proof  that  the  invention  was  joint.™  And  to  invalidate  a  ^^atent 
granted  to  two  jointly  the  evidence  must  be  clear  and  convincing.''^ 

C.  Employep  and  Employee  — l.  In  General.  The  statutes  of  the  United 
States  require  that  tlie  patent  issue  upon  the  application  of  and  in  the  name  of 
the  real  inventor,  although  lie  was  employed  and  paid  to  make  it  for  the  benefit 
of  the  one  employing  him.''^  In  such  case  the  employer  may  be  entitled  to  the 
ownership  of  the  patent  and  may  compel  its  transfer  by  assignment,  but  this 
depends  upon  the  nature  of  the  agreement  between  them.^*  A  company  that 
employs  a  skilled  workman  to  make  improvements  on  its  machinery  is  not 
entitled  to  a  conveyance  of  the  patents  secured  by  the  workman  on  impi'ovements 
so  made  in  the  absence  of  agreement  to  that  effect."^  An  employee,  performing 
all  the  duties  assigned  to  him  in  his  department  of  service,  may  exercise  his 
inventive  faculties  in  anj'  direction  he  chooses,  with  the  assurance  that  whatever 


C.  C.  A.  534;  Stewart  v.  Tenk,  32  Fed.  665; 
Welsbach  Light  Co.  V.  Cosmopolitan  Incan- 
descent Gaslight  Co.,  100  Fed.  648;  Eoyer  v. 
Coupe.  29  Fed.  358;  Hotchkiss  v.  Greenwood, 
12  Fed.  Cas.  No.  6,718,  4  McLean  456,  2  Robb 
Pat.  Cas.  730  [affirmed  in  11  How.  248,  13 
L.  ed.  683] ;  Ransom  v.  New  York,  20  Fed. 
Cas.  No.  11,573,  1  Fish.  Pat.  Cas.  252;  Act 
(1885),  §  5,  48  &  49  Vict.  c.  63. 

46.  De  Laval  Separator  Co.  v.  Vermont 
Farm  Mach.  Co.,  126  Fed.  536  [affirmed  in 
135  Fed.  772,  68  C.  C.  A.  474]. 

47.  Arnold  v.  Bishop,  1  Fed.  Cas.  Nos.  552, 
553,  McArthiir  Pat.  Cas.  27,  36;  Thomas  v. 
Weeks,  23  Fed.  Cas.  No.  13,914,  Fish.  Pat. 
Eep.  5,  2  Paine  92. 

Evidence  held  insufficient  to  show  joint  in- 
vention see  Ashcroft  v.  Cutter,  2  Fed.  Cas. 
No.  578,  6  Blatchf.  511. 

48.  2  Op.  Atty.-Gcn.  571. 

49.  Ashcroft  t".  Cutter,  2  Fed.  Cas.  No.  578, 
6  Blatchf.  511. 

50.  Page  Woven  Wire  Fence  Co.  v.  Land, 
49  Fed.  936. 

51.  Page  Woven  Wire  Fence  Co.  v.  Land, 
49  Fed.  936;  Sehlicht,  etc.,  Co.  v.  Chicago, 
Sewing-Mach.  Co.,  36  Fed.  585;  Consolidated 
Bunging  Ap])aratus  Co.  v.  Woerlc,  29  Fed. 
449;  Gottfried  V.  Pliillip  Best  Brewing  Co., 
10  ]<>d.  Cas.  No.  5,633,  5  Ban.  &  A.  4,  17  Oil'. 
(i:v/..  675. 

Testimony  of  one  of  joint  patentees  in.snfTi- 
cicnt  to  invaliihile  jiatcnt.  J'ricsily  r.  iMoii- 
tiigiic,  47  Fed.  650. 

52.  Sen  IMaktkr  and  Ricrvant,  20  Cyc. 
1 02 1. 

53.  IT.  S.  I^ev.  St.  (1878)  §  4H95  [U.  S. 
Conij).  St.  (1901)  ]..  33H5I:  TyU-r  r.  Kcleli. 
19  App.  CnM.  (1).  ('.)  180;  Hunt  r.  MeCaHlin, 
10  App.  CuH.  (1).  {'.)  527.  79  Oir.  On/,.  861; 
Gi'cen  D.  Willaiil  lrnprov<'(l  Barrel  Co.,  1  IMo. 
A]iu.  202;  Diinioti  r.  lOiiHtwiek.  M  Fed.  40, 

In  Enjrland,  \vlier<'  ii  Hcrviuit  or  omployco 
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makes  an  invention  the  patent  is  granted  to 
him.  Ex  p.  Scott,  L.  R.  6  Ch.  274,  19  Wkly. 
Rep.  425;  Bloxam  v.  Elsee,  6  B.  &  C.  169, 
13  E.  C.  L.  88,  1  C.  &  P.  558,  12  E.  C.  L. 
320,  9  D.  &  R.  215,  5  L.  J.  K.  B.  0.  S.  104, 
R.  &  M.  187,  30  Rev.  Rep.  275;  Matter  of 
Russell,  2  De  G.  &  J.  130,  6  Wkly.  Rep.  95, 
59  Eng.  Ch.  104,  45  Eng.  Reprint  937. 

54.  Hunt  V.  McCaslin,  10  App.  Cas.  (D.  C.) 
527. 

Circumstances  showing  title  in  employer 

see  Baldwin  v.  Von  Micheroux,  83  Hun  (N.Y.) 
43,  31  N.  Y.  Suppl.  696  [affirming  5  Misc.  386, 
25  N.  Y.  Suppl.  837]  ;  Annin  v.  Wren,  44  Hun 
(N.  Y.)  352;  Bonsack  Mach.  Co.  i\  Hulse,  57 
Fed.  519  [affirmed  in  65  Fed.  864,  13  C.  C.  A. 
180]. 

Insufficient  proof  of  agreement. —  Dalzell  v. 
Dueber  Watch-Case  Mfg.  Co.,  149  U.  S.  315, 
13  S.  Ct.  886,  37  L.  ed.  749  [reversing  38  Fed. 
597], 

Securing  patent  at  expense  of  company  by 
employee  will  not  give  company  title.  Deane 
V.  Hodge,  35  Minn.  146,  27  N.  W.  917,  59 
Am.  Rep.  321. 

55.  Sendelbaeh  v.  Gillette,  22  App.  Cas. 
(D.  C.)  168;  Burr  r.  De  la  Vergue,  102  N.  Y. 
415,  7  N.  E.  360;  Burden  r.  Burden  Iron  Co., 
.39  Misc.  (N.  Y.)  559,  80  N.  Y.  Suppl.  390; 
Gill  U.  S.,  100  U.  S.  420,  10  S.  Ct.  322.  40 
L.  ed.  480;  Dalzell  r.  Dueber  Watch-Case  Mfg. 
Co.,  149  U.  S.  315,  13  S.  Ct.  880,  37  L.  ed. 
749;  Hapgood  r.  Hewitt,  119  U.  S.  226,  7 
S.  Ct.  19;),  30  L.  ed.  309';  Barber  r.  National 
Carbon  Co.,  129  Fed.  370,  64  C.  C,  A.  40,  5 
L.  R.  A.  N.  S.  1154;  Pressed  Steel  Car  Co,  r. 
Hansen,  128  Fed.  444  \a/jirv}fd  in  137  Fed. 
403,  71  C.  C.  A.  207,  2  L.  R.  A.  N.  S,  1172]; 
'i'.iylor  Wood,  23  l<>d.  Caa.  No.  13,808,  1 
Ban.  &  A.  270,  12  Blatrlif.  110.  8  OIL  Qa/,.  90; 
Whiting  r.  Grnvos.  20  Fed.  Cm.  No.  17,577, 
3  Ban.  A.  222,  13  OfT.  Gnz.  455.  And  see 
infra,  IV,  D. 
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invention  he  may  thus  conceive  and  perfect  is  his  individnal  property.'^"  The 
company,  however,  has  an  implied  license  to  make,  nse,  and  sell  the  invention.^' 

2.  Perfection  of  Employer's  Ideas.  Wiiere  the  employer  has  a  preconceived 
plan  of  an  invention,  and  while  engaged  in  experiments  to  perfect  it  the  employee 
makes  snggestions  ancillary  to  the  plan  and  preconceived  ideas  of  the  employer, 
the  invention  as  a  whole  inclnding  the  improvements  is  to  be  regarded  as  the 
invention  of  the  employer.^^  It  is  otherwise,  liowever,  if  the  suggestions  of  the 
employee  amount  to  a  new  method  or  arrangement  which  is  in  itself  a  complete 
invention.  To  enable  tiie  employer  to  claim  the  invention  he  must  have,  not 
merely  tlie  idea  of  the  end  or  result  to  be  accomplished,  but  a  definite  idea  of  the 
means  which  the  employee  amplihes  or  improves  in  details. 

3.  Presumptions  as  to  Inventorship.  Where  a  party  employs  another  to  assist 
in  giving  practical  effect  to  his  ideas,  the  presumption  is  that  the  employer  is  the 
inventor  of  the  thing  produced  by  their  joint  effort,  and  the  burden  is  upon  the 
employee  to  show  clearly  that  he  made  tiie  invention.'^"  On  theotlier  hand  where 
a  party  is  employed  to  exercise  his  inventive  skill  bqcause  of  his  supposed 
abihty  as  an  inventor,  the  presumption  is  in  favor  of  the  employee.^^ 

D.  Government  Eriaployees.  Government  employees  in  general  may  secure 
patents  upon  inventions  made  by  them  during  their  employment  and  are  entitled 
to  own  the  patents  upon  the  same  conditions  as  other  employees.*^^  The  govern- 
ment may  have  an  implied  license  to  use  the  invention,  but  has  no  title  to  the 
patent  except  by  express  agreement.^^  Employees  of  the  patent  office  cannot 
receive  or  own  a  patent  except  by  inheritance  or  bequest but  after  their 
employment  ceases  they  naay  secure  a  patent  upon  an  invention  made  during  their 
eniployment.^^ 


Agreement  not  against  public  policy. —  An 

agi-eement  by  an  employee  to  assign  an  inter- 
est in  all  inventions  made  bj'  him  to  the 
employer,  in  consideration  of  the  employment, 
is  not  against  public  policy.  Wright  v.  Vo- 
calion  Organ  Co.,  148  Fed.  209,  78  C.  C.  A. 
183. 

Construction  of  contract  for  interest  in  fu- 
ture inventions  see  Wright  r.  Vocalion  Organ 
Co.,  148  Fed.  209,  78  C.  C.  A.  183. 

Improvements  made  after  expiration  of 
agreement  do  not  belong  to  employer.  Apple- 
ton  V.  Paeon,  2  Black  (U.  S.)  G99,  17  L.  ed. 
338. 

56.  Solomons  f.  U.  S.,  137  U.  S.  342,  11 
S.  Ct.  88.  34  L.  ed.  G67. 

57.  Giil  V.  U.  S.,  160  U.  S.  426,  16  S.  Ct. 
322,  40  L.  ed.  480;  Keyes  v.  Eureka  Consol. 
Min.  Co.,  158  U.  S.  150,  15  S.  Ct.  772,  39 
L.  ed.  929;  Lane,  etc.,  Co.  v.  Locke,  150  U.  S. 
]93,  14  S.  Ct.  78,  37  L.  ed.  1049;  Solomons 
V.  U.  S.,  137  U.  S.  342,  11  S.  Ct.  88,  34  L.  ed. 
667;  Hapgood  v.  Hewitt,  119  U.  S.  226,  7 
S.  Ct.  193,  30  L.  ed.  369;  Blauvelt  v.  Interior 
Conduit,  etc.,  Co.,  80  Fed.  906,  26  C.  C.  A. 
243;  Whiting  v.  Graves,  29  Fed.  Cas.  No. 
17,577,  3  Ban.  &  A.  222,  13  Off.  Gaz.  455. 
And  see  Bonathan  t:.  Bowmanville  Furniture 
Mfg.  Co.,  31  U.  C.  Q.  B.  413. 

58.  McKellof  v.  Fetzer,  31  App.  Cas.  (D.  C.) 
586;  Larkin  i'.  Eichardson,  28  App.  Cas. 
(D.  C.)  471;  Kreag  v..  Green,  28  App.  Cas. 
(D.  C.)  437;  Orcutt  r.  McDonald,  27  App. 
Cas.  (D.  C.)  228;  Gallagher  v.  Hastings,  21 
App.  Cas.  (D.  C.)  88;  Gedge  t.  Cromwell,  19 
App.  Cas.  (D.  C.)  192;  Hunt  v.  McCaslin,  10 
App.  Cas.  (D.  C.)  527;  Milton  i.-.  Kingsley, 
7  App.  Cas.   (D.  C.)   531;  Agawam  Woolen 
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Co.  K.  Jordan,  7  Wall.  (U.  S.)  583,  19  L.  ed. 
177;  Dental  Vulcanite  Co.  v.  Wetherbee,  7 
Fed.  Cas.  No.  3,810,  2  Cliff.  555,  3  Fish.  Pat. 
Cas.  87;  Goodyear  r.  Day,  10  Fed.  Cas.  Ko. 
5,566;  King  v.  Gedney,  14  Fed.  Cas.  No. 
7,795,  McArthur  Pat.  Cas.  443 ;  Wellman  v. 
Blood,  29  Fed.  Cas.  No.  17,385,  McArthur  Pat. 
Cas.  432;  Huebel  v.  Bernard,  90  Off.  Gaz. 
751. 

Lack  of  mechanical  skill  and  employment  of 
another  to  construct  a  machine  does  not  for- 
feit the  right  to  an  invention.  United  Shirt, 
etc.,  Co.  V.  Beattie,  149  Fed.  736,  79  C.  C.  A. 
442  [affirming  138  Fed.  136]. 

59.  Sendelbach  v.  Gillette,  22  App.  Cas. 
(D.  C.)  168;  Streat  v.  Simpson,  53  Fed.  358. 

60.  Whitney  v.  Howard,  21  App.  Gas. 
(D.  C.)  218;  Flather  v.  Weber,  21  App.  Cas. 
(D.  C.)  179;  Gallagher  v.  Hastings,  21  App. 
Cas.  (D.  C.)  88;  Slaughter  v.  Halle,  21  App. 
Cas.  (D.  C.)  19;  Gedge  v.  Cromwell,  19 
App.  Cas.  (D.  C.)  192;  Miller  r.  Kelly,  18 
App.  Cas.  (D.  C.)  163;  Milton  v.  Kingsley, 
7  App.  Cas.  (D.  C.)  531;  Goodyear  v.  Day, 
10  Fed.  Cas.  No.  5,566;  Thibodeau  v.  Hil- 
dreth,  117  Off.  Gaz.  601;  Corsy  v.  McDermott, 
117  Off.  Gaz.  279. 

61.  See  supra,  IV,  C,  1. 

62.  Gill  r.  U.  S.,  160  U.  S.  426,  16  S.  Ct. 
322,  40  L.  ed.  480;  Solomons  v.  U.  S.,  137 
U.  S.  342,  11  S.  Ct.  88,  3A  L.  ed.  667. 

63.  Gill  V.  U.  S.,  160  U.  S.  426;  McAleer 
V.  U.  S.,  150  U.  S.  424,  14  S.  Ct.  160,  37  L.  ed. 
1130;  Solomons  v.  U.  S.,  137  U.  S.  342. 

64.  U.  S.  Eev.  St.  (1878)  §  480  [U.  S. 
Comp.  St.  (1901)  p.  271]. 

65.  Page  v.  Holmes  Burglar  Alarm  Tel. 
Co.,  I  Fed.  304,  17  Blatchf.  485;  Foote  v. 
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E.  Assig'nees.  Patents  may  be  issued  and  reissued  to  assignees  upon  appli- 
cations made  bj  the  inventors.^®  It  is  not  necessary,  liowever,  for  the  patent  to 
issue  in  the  name  of  the  assignee  in  order  that  lie  shall  acquire  title,  since  it  vests 
in  him  by  operation  of  law  when  the  instrument  of  transfer  is  made.®''  Assignees 
as  well  as  inventors  may  transfer  title  to  patents  owned  by  them  since  the  right  of 
transfer  is  unlimited.®^ 

F.  Personal  Representatives.  Upon  the  death  of  the  inventor  before  issue 
of  patent,  the  right  of  applying  for  and  obtaining  the  patent  devolves  upon  the 
executor  or  administrator.^^  The  personal  representatives  take  the  patent  with 
other  property  in  trust  for  the  heirs.™  A  foreign  executor  or  administrator  may 
apply  for  and  receive  the  patent,  but  his  authority  must  be  proved  by  a  certificate 
of  a  diplomatic  or  consular  officer  of  the  United  States.'''^ 

G.  Heirs.  If  after  applying  for  a  patent  the  inventor  dies  and  the  patent 
issues  in  his  name  after  his  death,  it  goes  by  operation  of  law  to  the  heirs.''^ 

H.  Guardian  of  Insane  Person.  Where  an  inventor  becomes  insane  before 
securing  a  patent,  his  legally  appointed  guardian,  conservator,  or  representative 
may  apply  for  and  obtain  the  patent  in  trust  for  him.''^ 

V.  APPLICATION  AND  PROCEEDINGS  THEREON.^^ 

A.  In  General.  The  application  for  a  patent  must  be  made  to  the  commis- 
sioner of  patents,''^  and  the  statutory  requirements  must  be  complied  with  in  mak- 
ing application  and  in  the  proceedings  thereon  or  the  patent  is  void.''®  The  pro- 
ceedings upon  applications  are  governed  by  rules  adopted  by  the  commissioner  of 
patents  with  the  approval  of  the  secretary  of  the  interior  under  section  483  of  the 
Kevised  Statutes. 

B.  Requisites  of  Application  —  l.  In  General.  An  application  for  patent 
in  the  United  States  comprises  a  petition,  specification,  claims,  oath,  fee  of  fifteen 
dollars,  drawings  if  the  nature  of  the  inventions  admits  of  illustration,  and  a 
model  if  required  by  the  patent  office.'''    Models  are  seldom  required  and  are 


Frost,  9  Fed.  Cas.  No.  4,910,  3  Ban.  &  A.  607, 
14  Off.  Gaz.  860. 

66.  U.  S.  Rev.  St.  (1878)  §  4895  [U.  S. 
Comp.  St.  ( 1901 )  p.  3385] ;  Hendrie  v.  Sayles, 
98  U.  S.  546,  25  L.  ed.  176. 

Copartnership  may  issue  to  copartnership 
as  assignee.  Wright  v.  Randel,  8  Fed.  591,  19 
Blatchf.  495;  Harrison  i;.  Morton,  76  Off.  Gaz. 
1275. 

67.  Gayler  v.  Wilder,  10  How.  (U.  S.) 
477,  13  L.  ed.  504;  Consolidated  Electric 
Light  Co.  V.  McKeesport  Light  Co.,  34  Fed. 
335;  Consolidated  Electric  Light  Co.  v.  Edi- 
son Electric  Light  Co.,  25  Fed.  719,  23 
Blatfhf.  412. 

Record  in  the  patent  ofiSce  is  delivery  of 
possession.  Waterman  v.  MacKenzic,  138 
U.  S.  252,  11  S.  Ct.  334,  34  L.  ed.  923. 

68.  U.  R.  Rev.  St.  (1878)  §  4398  [U.  S. 
Comp.  St.  (1901)  p.  30021;  Sohlen  v.  Stock- 
well  Soll'-Lighfiiig  (Jas-Burner  Co.,  9  Fed.  390, 
19  lUiitchf.  544. 

69.  IT.  S.  Rev.  St.  (1878)  §  4890;  De  la 
Vcignc  I!('frig(^ratii)g  Mach.  (!().  v.  Fenthor- 
stonc,  117  H.  S.  209,  13  S.  Ct.  283,  37  L.  <m1. 
13H;  Kaglcton  Mfg.  (V).  v.  West  Uriullcy,  etc., 
Mfg.  Co.,  Ill  II.  S.  -190,  4  S.  Ct.  5!).-!,  2H  L.  eil. 
493;  Stiiii|iHoii  ;'.  Rogers,  23  I'cil.  Cns.  No. 
13,'157,  1  lil  ilclif.  333. 

In  EnKlnnd  IIk^  cxcrutor  or  lulmiiiiHtrator 
jimihI  apply  for  jiMtcilt  williiii  six  iiioiillis. 
Art  (IKH3).  ft  34,  4(1  &  47  Vict.  c.  57. 

70.  I'rfiviilciice  Ihiblxir  Co.  ».  OoodycMir,  9 
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Wall.  (U.  S.)  788,  19  L.  ed.  566;  Northwest- 
ern Fire  Extinguisher  Co.  v.  Philadelphia  Fire 
E.xtinguisher  Co.,  18  Fed.  Cas.  No.  10,337,  1 
Ban.  &  A.  177,  10  Phila.  (Pa.)  227,  6  Off. 
Gaz.  34. 

71.  U.  S.  Rev.  St.  (1878)  §  4896,  as 
amended  March  3,  1903,  32  U.  S.  St.  at  L. 
1227. 

72.  De  la  Vergne  Refrigerating  Maeh.  Co. 
V.  Featherstone,  147  U.  S.  209,  13  S.  Ct.  283, 
37  L.  ed.  138. 

73.  Tlie  above  is  embodied  in  the  act  of 
Feb.  26,  1899,  c.  227,  30  U.  S.  St.  at  L.  915 
[U.  S.  Comp.  St.  (1901)  p.  3386],  but 
through  obvious  clerical  error  does  not  ai)pear 
in  U.  S.  Rev.  St.  (1878)  §  4896,  as  rewritten 
in  the  act  of  March  3,  1903,  c.  1019,  §  3,  32 
U.  S.  St.  at  L.  1226  [U.  S.  Comp.  St.  Suppl. 
(1905)  p.  065]. 

Patent  to  guardian  is  valid. —  Whitcomb  r. 
Sl)ring  Valley  Coal  Co.,  47  Fed.  (i52. 

74.  Application  for  extension  of  patent 
see  hifra,  Vll,  B. 

Application  for  reissue  see  infra,  VllI,  E. 

75.  n.  S.  Rev.  St.  (1878)  §  4888  [U.  S. 
Comp.  St.  (  1901 )  p.  3383] . 

76.  Kennedy  r.  11a/<il(.on,  128  U.  S.  007,  » 
S.  Ct.  202.  3'i  L.  ed.  570;  Roomer  V.  Simon, 
95  U.  H.  2M.  24  Ti.  ed.  384.  And  see  supra, 
1,  A,  '1. 

77.  n.  S.  Rev.  St.  (  1878)  8§  4888,  4889, 
4H01,  4H92,  '1931  8.  Oomp.  St.  (1901)  pp. 
3383,  ;138I,  3100]. 
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never  necessary  as  a  prerequisite  to  the  entry  of  the  application  as  complete.'^ 
All  parts  save  the  model  must  be  filed  in  the  patent  office  before  the  application 
will  be  given  a  tihng  date.™  Tlie  application  must  be  signed  by  the  inventor  if 
alive  and  two  witnesses.^'^  Copies  of  the  specification,  claims,  and  drawings  are 
attached  to  the  patent  and  form  a  part  thereof.^' 

2.  Specification  or  Description —a.  In  General.  The  word  "specification," 
when  used  separately  from  the  word  "claim,"  as  used  in  the  statute,  means  the 
written  description  of  the  invention  and  of  the  manner  and  process  of  making, 
constructing,  compounding,  and  using  it  and  the  claims  made.^^  While  it  is  said 
that  courts  are  reluctant  to  declare  patents  void  for  insufficient  description,^^  the 
applicant  must  nevertheless  describe  not  merely  the  principle  of  his  invention,  but 
the  best  mode  in  which  he  contemplates  applying  the  principle  and  must  describe 
the  means  to  be  employed  in  such  full,  clear,  and  exact  terms  as  will  enable  those 
skilled  in  the  art  without  other  aid  to  make  and  use  the  invention.^^  If  this  is 
not  done  the  patent  is  void.^^    It  has  been  decided  that  nothing  should  be  left  to 


78.  Pract.  Eule  56. 

A  model  is  no  part  of  patent.  Barry  v. 
Gugenheim,  2  Fed.  Cas.  No.  1,061,  5  Fish. 
Pat.  Cas.  452,  1  Off.  Gaz.  382. 

Necessity  for  specimens. — The  patent  office 
determines  whether  specimens  are  necessary. 
Badischc  Anilin,  etc.,  Fabrik  i'.  Cochrane,  2 
Fed.  Cas.  No.  719,  4  Ban.  &  A.  215,  16 
Blatchf.  155  [reversed  on  other  grounds  in 
111  U.  S.  293,  4  S.  Ct.  45,  28  L.  ed. 
433]. 

79.  Pract.  Rule  31. 

80.  U.  S.  Rev.  St.  (1878)  §  4888  [U.  S. 
Comp.  St.  (1901)  p.  3383]. 

81.  U.  S.  Rev.  St.  (1878)  §  4889  [U.  S. 
Comp.  St.  (1901)  p.  3383]. 

82.  Wilson  v.  Coon,  6  Fed.  611,  18  Blatchf. 
532. 

83.  Adams  v.  Joliet  Mfg.  Co.,  1  Fed.  Cas. 
No.  56,  3  Ban.  &  A.  1,  12  Off.  Gaz.  93 ;  Swift 
V.  Whisen,  23  Fed.  Cas.  No.  13,700,  2  Bond 
115,  3  Fish.  Pat.  Cas.  343. 

84.  U.  S.  Rev.  St.  (1878)  §  4888  [U.  S. 
Comp.  St.  (1901)  p.  3383];  Parks  v.  Booth, 
102  U.  S.  96,  26  L.  ed.  54 ;  Gill  v.  Wells,  22 
Wall.  (U.  S.)  1,  22  L.  ed.  699;  Grier  v.  Castle, 
17  Fed.  523;  Allen  v.  Hunter,  1  Fed.  Cas.  No. 
225,  6  McLean  303;  Burr  v.  Cowperthwait,  4 
Fed.  Cas.  No.  2,188,  4  Blatchf.  163;  Forbes  v. 
Barstow  Stove  Co.,  9  Fed.  Cas.  No.  4,923,  2 
Cliff.  379 ;  Judson  v.  Moore,  14  Fed.  Cas.  No. 
7,569,  1  Bond  285,  1  Fish.  Pat.  Cas.  544;  Mabie 
V.  Haskell,  15  Fed.  Cas.  No.  8,653,  2  Cliff.  507; 
Page  V.  Ferry,  18  Fed.  Cas.  No.  10,662,  1 
Fish.  Pat.  Cas.  298;  Sullivan  v.  Redfield,  23 
Fed.  Cas.  No.  13,597,  Paine  441,  1  Robb  Pat. 
Cas.  477;  Swift  v.  W^hisen,  23  Fed  Cas.  No. 
13,700,  2  Bond  115,  3  Fish.  Pat.  Cas.  343; 
Teese  v.  Phelps,  23  Fed.  Cas.  No.  13,819,  Mc- 
Allister 48;  Tucker  v.  Tucker  Mfg.  Co.,  24 
Fed.  Cas.  No.  14.227,  2  Ban.  &  A.  401,  4 
Cliff.  397.  10  Off.  Gaz.  464;  Vogler  v.  Semple, 

28  Fed.  Cas.  No.  16,987,  2  Ban.  &  A.  556,  7 
Biss.  382.  11  Off.  Gaz.  923;  Wayne  v.  Holmes, 

29  Fed.  Cas.  No.  17,303,  1  Bond  27,  2  Fish. 
Pat.  Cas.  20;  Whitnev  r.  Emmett,  29  Fed. 
Cas.  No.  17,585,  Baldw'.  303,  1  Robb  Pat.  Cas. 
567;  Whitney  v.  MowrA',  29  Fed.  Cas.  No. 
17.592,  2  Bond  45,  3  Fish.  Pat.  Cas.  157; 
Wintermute  v.  Redington,  30  Fed.  Cas.  No. 
17,896,  1  Fish.  Pat.  Cas.  239;  Wyeth  v.  Stone, 


30  Fed.  Cas.  No.  18,107,  2  Robb  Pat.  Cas. 
23,  1  Story  273. 

Reasons  for  rule. —  Exactitude  in  the  de- 
scription of  an  invention  is  required  in  order 
that  the  government  may  know  what  they 
have  granted,  and  what  will  become  public 
property  when  the  patent  expires;  that 
licensees  may  know  how  to  use  and  practice 
the  invention  during  the  term  of  the  patent; 
and  that  subsequent  inventors  may  know 
what  portion  of  the  field  of  an  invention  is 
vmoccupied.  Judson  v.  Moore,  14  Fed.  Cas. 
No.  7,569,  1  Bond  285,  1  Fish.  Pat.  Cas.  544; 
Tucker  v.  Tucker  Mfg.  Co.,  24  Fed.  Cas.  No. 
14,227,  2  Ban.  &  A.  401,  4  Cliff.  397,  10  Off. 
Gaz.  464 ;  Wayne  v.  Holmes,  29  Fed.  Cas.  No. 
17,303,  1  Bond  27,  2  Fish.  Pat.  Cas.  20. 

Construction  of  phrase  "  mounted  on "  see 
In  re  Duncan,  28  App.  Cas.  (D.  C.)  457. 

In  England  provisional  specification  need 
describe  the  invention  only  roughly  and  not  in 
detail.  Murray  v.  Clayton,  L.  R.  7  Ch.  570, 
20  Wkly.  Rep.  649 ;  Stoner  v.  Todd,  4  Ch.  D. 
58,  46  L.  J.  Ch.  32,  35  L.  T.  Rep.  N.  S.  661, 
25  Wkly.  Rep.  38;  Daw  v.  Eley,  L.  R.  3  Eq. 
496,  36  L.  J.  Ch.  482,  15  L.  T.  Rep.  N.  S.  559; 
In  re  Newall,  4  C.  B.  N.  S.  269,  4  Jur.  N.  S. 
562,  27  L.  J.  C.  P.  357,  93  E.  C.  L.  269; 
Pneumatic  Tyre  Co.  v.  East  London  Rubber 
Co.,  75  L.  T.  Rep.  N.  S.  488.  When  provi- 
sional specification  is  allowed  by  the  law  officer 
of  the  crown  it  cannot  be  impeached  as  in- 
sufficient. Penn  v.  Bibby,  L.  R.  2  Ch.  127,  36 
L.  J.  Ch.  455,  15  L.  T.  Rep.  N.  S.  399,  15 
Wkly.  Rep.  208. 

85.  Ames  V.  Howard,  1  Fed.  Cas.  No.  326, 
1  Robb  Pat.  Cas.  689,  1  Sumn.  482;  Emerson 
V.  Hogg,  8  Fed.  Cas.  No.  4,440,  2  Blatchf.  1, 
Fish.  Pat.  Rep.  77;  Evans  v.  Hettick,  8  Fed. 
Cas.  No.  4,562,  1  Robb  Pat.  Cas.  166,  3  Wash. 
408  [affirmed  in  7  Wheat.  453,  5  L.  ed.  496] ; 
Lippincott  v.  Kelly,  15  Fed.  Cas.  No.  8,381; 
Lowell  V.  Lewis,  15  Fed.  Cas.  No.  8,568,  1 
Mason  182,  1  Robb  Pat.  Cas.  131;  Parker  v. 
Stiles,  18  Fed.  Cas.  No.  10,749,  Fish.  Pat.  Rep. 
319,  5  McLean  44. 

For  descriptions  held  insufficient  see  Miller 
V.  Mawhinney  Last  Co.,  105  Fed.  523,  44 
C.  C.  A.  581;  Davis  v.  Parkman,  71  Fed.  961, 
18  C.  C.  A.  398;  Schneider  v.  Thill,  21  Fed. 
Cas.  No.  12,470a,  5  Ban.  &  A.  565 ;  Sullivan  v. 
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experiment.^'*  A  specification  is  sufficient,  if  a  meclianic  skilled  in  the  art  can 
from  the  descriptions  and  drawings  make  and  use  the  invention  and  sufficiency 
is  to  be  detertuined  by  knowledge  possessed  at  the  time  of  the  grant.**  Bv 
"skilled  in  the  art"  is  meant  those  of  ordinary  skill  and  not  the  very  expert.^* 
Whether  the  description  is  so  full,  clear,  and  exact  as  to  enable  any  one  skilled  in 
the  art  to  make  and  use  it  is  a  question  for  the  jury  to  determine  ^°  upon  the 
evidence  of  persons  skilled  in  the  art  to  which  the  patent  appertains.^^ 

b.  Matters  of  Common  Knowledge.  It  is  not  necessary  to  describe  matters  of 
common  knowledge  which  those  skilled  in  the  art  would  understand  Avithout 
description.^^ 

e.  Uses  of  Invention.  It  is  not  necessary  to  describe  all  uses  to  which  the 
invention  may  be  put,  but  it  is  necessary  to  describe  some  intended  use.''^  The 
inventor  is  entitled  to  all  uses  of  his  invention  whether  he  foresaw  thern  or  not.''* 


Redfield,  23  Fed.  Cas.  No.  13,597,  1  Paine  441, 

1  Robb  Pat.  Cas.  477;  Webster  Loom  Co.  v. 
Higgins,  29  Fed.  Cas.  No.  17,342,  4  Ban.  &  A. 
88,  15  Blatchf.  446,  16  Off.  Gaz.  675. 

For  cases  in  which  allegations  of  insuffi- 
ciency of  description  were  overruled  see  Sea- 
bury  V.  Am  Ende,  152  U.  S.  561,  14  S.  Ct.  683, 
38  L.  ed.  553;  Lawther  v.  Hamilton,  124  U.  S. 
1,  8  S.  Ct.  342,  31  L.  ed.  325;  Consolidated 
Safety- Valve  Co.  v.  Crosby  Steam  Gauge,  etc., 
Co.,  113  U.  S.  157,  5  S.  Ct.  513,  28  L.  ed.  939; 
Mowry  v.  Whitney,  14  Wall.  (U.  S.)  620,  20 
L.  ed.  860;  Wood  r.  Underbill,  5  How.  (U.  S.) 
1,  12  L.  ed.  23 ;  De  Lamar  v.  De  Lamar  Min. 
Co.,  110  Fed.  538  [affirmed  in  117  Fed.  240, 
54  C.  C.  A.  272]  ;  Hensel-Colladay  Co.  v. 
Eosenau,  105  Fed.  968;  Edison  Electric  Light 
Co.  V.  U.  S.  Electric  Lighting  Co.,  52  Fed. 
300,  3  C.  C.  A.  83;  Burrows  v.  Wetherill,  4 
Fed.  Cas.  No.  2,208,  McArthur  Pat.  Cas.  315; 
Goodyear  v.  Wait,  10  Fed.  Cas.  No.  5,587,  5 
Blatchf.  408,  3  Fish.  Pat.  Cas.  242;  Wayne  v. 
Holmes,  29  Fed.  Cas.  No.  17,303,  1  Bond  27, 

2  Fish.  Pat.  Cas.  20;  Wilbur  v.  Beeeher,  29 
Fed.  Cas.  No.  17,634,  2  Blatchf.  132,  Fish. 
Pat.  Rep.  401. 

Stating  proportions. —  A  claim  for  a  com- 
pound is  not  void  because  the  exact  propor- 
tions are  not  stated,  where  proportions  may 
be  varied.  Klein  v.  Russell,  19  Wall.  (U.  S.') 
433,  22  L.  cd.  116. 

Stating  dimensions. —  When  the  novelty  of 
an  iiivcnlion  consists  in  the  dimensions  or  the 
material  of  tlie  new  thing  devised,  the 
pat<'ntee  must  specify  the  particular  dimen- 
sions or  tlic  parliculiir  material  his  invention 
conteniplnios.  Bullock  Electric  Mfg.  Co.  v. 
Oonornl  Kloctric  Co.,  149  Fed.  409,  79  C.  C.  A. 
229  \rrm-r!iin(!  140  Fed.  5491. 

86.  lleiid  'v.  Stevens,  10  Wend.  (N.  Y.) 
411;  Tyler  v.  Boston,  7  Wall.  (U.  S.)  327,  19 
L.  ed.  93;  Woo.l  );.  Undorliill,  5  How.  (II.  S.) 
],  12  L.  ed.  23;  Mallu'son  v.  Campbell,  78 
Fed.  910,  21  V.  C.  A.  381. 

Patent  for  chemical  process  munt  diHcloHo 
iiiii (cri.i Is  ;un!  prupoi'iioiiH  wiUi  such  (■l('aru<'HM 
(liat  IK)  cxpciiiiicnt  i'  nc^ccHsarv.  BC-nC  r. 
.TcMiilct,  129  IJ.  S.  6H3,  9  S.  Ct.  428,  32  L.  cd. 
K03;  MadicHon  V.  Cumiibell,  78  Fcii.  910,  21 
('.  V.  A.  3H1. 

87.  Wi'liHlcr  T,(i()in  Co.  r.  IliggiiiH,  105 
U.  S.  580,  2(1  L.  cd.  1177;  Am  lOndc  r.  S<'a- 
liury,  l'"('d.  MV.i;  HorHc-y  llarv('Ht<'r  iicvolv- 
llipf"  f'o.  V.  MiUhIi,  7  "l''<'d.  CnH.  No.  -1,011, 
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6  Fish.  Pat.  Cas.  387,  9  Phila.  (Pa.)  395; 
St.  Louis  Stamping  Co.  v.  Quinby,  21  Fed. 
Cas.  No.  12,240,  4  Ban.  &  A.  192,  16  Off.  Gaz. 
135;  Stanley  v.  Whipple,  22  Fed.  Cas.  No. 
13,280,  2  McLean  35,  2  Robb  Pat.  Cas.  1; 
Stephens  i".  Salisbury,  22  Fed.  Ca'3.  No.  13,309, 
McArthur  Pat.  Cas.  379. 

88.  Matheson  v.  Campbell,  69  Fed.  597  [af- 
firmed in  78  Fed.  910,  24  C.  C.  A.  384]. 

89.  Matheson  v.  Campbell,  78  Fed.  910,  24 
C.  C.  A.  384;  Tannage  Patent  Co.  v.  Zahn, 
66  Fed.  986  [reversed  on  other  grounds  in  70 
Fed.  1003,  17  C.  C.  A.  552]. 

90.  Wood  f.  Underbill,  5  Wall.  (U.  S.)  1, 
12  L.  ed.  23;  Hogg  i;.  Emerson,  11  How. 
(U.  S.)  587,  13  L.  ed.  824;  Brooks  i.\  Jenkins, 
4  Fed.  Cas.  No.  1,953,  Fish.  Pat.  Rep.  41,  3 
McLean  432;  Carver  v.  Braintree  Mfg.  Co.,  5 
Fed.  Cas.  No.  2,485,  2  Robb  Pat.  Cas.  141,  2 
Story  432;  Davis  r.  Palmer,  7  Fed.  Cas.  No. 
3,645,  2  Brock.  298,  1  Robb  Pat.  Cas.  518; 
Page  V.  Ferry,  18  Fed.  Cas.  No.  10.062,  1 
Fish.  Pat.  Cas.  298. 

91.  Wood  V.  Underbill,  5  How.  (U.  S.)  1, 
12  L.  ed.  23. 

92.  American  Delinter  Co.  v.  American 
Mach.,  etc.,  Co.,  128  Fed.  709,  03  C.  C.  A.  307 ; 
Brooks  c.  Bickncll,  4  Fed.  Cas.  No.  1,944.  3 
McLean  250,  2  Robb  Pat.  Cas.  118;  Carr  i: 
Rice,  5  Fed.  Cas.  No.  2,440,  1  Fish.  Pat.  Cas. 
198;  Davis  v.  Palmer,  7  Fed.  Cas.  No.  3,645, 
2  Brock.  29'8,  1  Robb  Pat.  Cas.  518;  Kneass  i: 
Schuylkill  Bank,  14  Fed.  Cas.  No.  7,875,  1 
Robb'  Pat.  Cas.  303,  4  Wash.  9;  Tompkins  v. 
Gage,  24  Fed.  Cas.  No.  14,088,  5  Blatchf.  268, 
2  Fish.  Pat.  Cas.  577;  Union  Paper-Bag  Co. 
V.  Nixon,  24  Fed.  Cas.  No.  14,386,  6  Fish.  Pat. 
Cas.  402,  4  Off.  Gaz.  31. 

For  description  of  old  features  reference 
may  be  uuulc  to  a  ])rior  i)alenL.  Parkos  r. 
Stevens,  L.  R.  5  Ch.  30,  22  L.  T.  Rcji.  N.  S. 
635,  IS  Wklv.  Rep.  233. 

93.  Tilghman  r.  Proctor,  102  U,  S.  707,  26 
L.  cd.  279;  r.lanchard  /•.  I'lldridgc,  3  Fed.  Cas. 
No.  1,509;  Pike  r.  Potter,  19  I'Vd.  CaH.  No. 
11,102,  3  Fish.  Pat.  Cms.  55;  Macuamara  V. 
liiilsc,  C.  &  M.  471,  41  E.  C.  L.  258;  Dcriwne 
r.  Fairic,  2  C.  M.  &.  R.  470,  1  Gale  109,  5 
Tyrw.  393. 

"94.  Slow  r,  Chicago,  104  XT.  S.  (547,  20 
L  cd.  810;  Udhcrl.s  v.  Uvcr,  01  V.  R.  150.  23 
L.  ed.  207;  Tucker  r.'SimhIing.  13  Wall. 
(U.  H.)  '153,  20  L.  ed.  515;  (Joslien  Sweeper 
Co.  V.  BiHHcll  ('arpei -Sweeper  Co.,  72  li'cil.  07. 
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d.  Philosophical  Principles.  If  the  inventor  does  not  know  the  philosophical 
principles  upon  which  his  invention  works  or  what  takes  place  during  its  opera- 
tion, the  faiJiire  to  describe  tliem  does  not  render  th(j  pateixt  void  so  long  as  the 
description  is  sufficient  to  enable  those  skilled  iu  the  art  to  practice  the  invention 
aud  get  the  results  desired."^ 

e.  Improvements.  The  general  rule  governing  description  of  the  thing  for 
which  a  patent  is  asked  ^°  applies  in  the  case  of  improvements.^^  The  description 
should  show  clearly  in  what  the  improvement  consists.™  It  should  be  confined 
to  the  specific  improvement  and  such  parts  of  the  old  mechanism  as  necessarily 
cooperate  with  it.**^  It  should  distinguish  between  the  old  and  the  new.^  If  this 
is  not  done  the  only  mode  of  obviating  the  difficulty  is  either  by  an  amended 
specitication  or  a  new  patent.^  It  is  usually  unnecessary  to  describe  the  old 
machine,^  a  genei'al  reference  thereto  being  sufficient,*  unless  a  description  of  the 
whole  machine  as  it  operates  with  the  improvement  is  essential  to  make  the 
description  understood  by  a  person  of  the  trade  to  which  it  belongs.^  A  descrip- 
tion in  a  patent  for  an  improvement  is  sufficient  if  a  practical  mechanic  acquainted 
with  the  construction  of  the  old  machine  in  which  the  improvement  is  made,  can, 
with  the  aid  of  the  patent  and  diagram,  adopt  the  improvement.^ 

f.  Concealment  and  Deception.  Where  the  inventor  in  his  patent  intention- 
ally conceals  facts  about  his  invention  or  attempts  to  deceive  or  mislead  the  pub- 
lic in  regard  to  it,  the  patent  is  void.'''  An  untrue  statement  of  a  material  fact 
invalidates  a  patent,  although  a  skilled  workman  might  avoid  it.^  Mere  defects 
in  the  description  not  intended  to  deceive  will  not  invalidate  a  patent ;  ^  and  if 
fraud  is  charged  it  must  be  proved.^'* 


19  C.  C.  A.  13 ;  Stearns  v.  Russell,  84  Off.  Gaz. 
1434. 

95.  National  Meter  Co.  v.  Thomson  Meter 
Co.,  lOG  Fed.  531;  Emerson  Co.  Nimoeks, 
99  Fed.  737,  40  C.  C.  A.  87;  Knickerbocker 
Co.  i,-.  Rogers,  CI  Fed.  297;  Dixon- Woods  Co. 
i\  Pfeifer,  55  Fed.  390,  5  C.  C.  A.  148 ;  Haffcke 
V.  Clark,  46  Fed.  770;  Andrews  v.  Cross,  8 
Fed.  209,  19  Blatchf.  294;  St.  Louis  Stamping 
Co.  >:.  Quinby,  21  Fed.  Cas.  No.  12,240,  4  Ban. 
&  A.  192,  16  Off.  Gaz.  135.  And  see  supra, 
II,  B,  7. 

96.  See  mpra,  V,  A,  2. 

97.  Brooks  v.  Bicknell,  4  Fed.  Cas.  No. 
1,944,  3  ^IcLean  250,  2  Robb  Pat.  Cas.  118. 

98.  Barrett  Hall,  2  Fed.  Cas.  No.  1,047, 
1  Mason  447,  1  Robb  Pat.  Cas.  207 ;  Di.xon  v. 
Mover,  7  Fed.  Cas.  No.  3,931,  4  Wash.  68,  1 
Robb  Pat.  Cas.  324. 

99.  Pract.  Rule  31 ;  Cross  v.  Huntly,  13 
Wend.  (N.  Y.I  385;  Barrett  v.  Hall,  2  Fed.  Cas. 
No.  1,047,  1  Mason  447,  1  Robb  Pat.  Cas.  207; 
Sargent  i:  Carter,  21  Fed.  Cas.  No.  12,362,  1 
Fish.  Pat.  Cas.  277 ;  Sullivan  v.  Redfield,  23 
Fed.  Cas.  No.  13.597,  1  Paine  441,  1  Robb 
Pat.  Cas.  477;  Wintermute  v.  Redington,  30 
Fed.  Cas.  No.  17,806,  1  Fish.  Pat.  Cas.  239. 

1.  Gill  v.  Wells,  22  Wall.  (U.  S.)  1,  22 
L.  ed.  699;  Cerealine  Mfg.  Co.  v.  Bates,  101 
Fed.  272,  41  C.  C.  A.  341;  Alexandria  Bank  v. 
Wilson,  2  Fed.  Cas.  No.  856,  2  Cranch  C.  C. 
5;  Barrett  v.  Hall,  2  Fed.  Cas.  No.  1,047,  1 
Mason  447,  1  Robb  Pat.  Cas.  207;  Dixon  v. 
Mover,  7  Fed.  Cas.  No.  3,931,  4  W'ash.  68,  1 
Robb  Pat.  Cas.  324 ;  Hovev  r.  Stevens,  12  Fed. 
Cas.  No.  6,746,  2  Robb  Pat.  Cas.  567,  3 
Woodb.  &  M.  17:  Lowell  v.  Lewis,  15  Fed. 
Cas.  No.  8,368,  1  Mason  182,  1  Robb  Pat.  Cas. 
131;  Clark  v.  Adie,  2  App.  Cas.  315,  46  L.  J. 
Ch.  585,  36  L.  T.  Rep.  N.  S.  923 ;  Foxwell  v. 


Bostock,  4  De  G.  J.  &  S.  298,  10  L.  T.  Rep. 
N.  S.  144,  12  Wkly.  Rep.  723,  69  Eng.  Ch.  231, 
46  Eng.  Reprint  934;  Macfarlane  v.  Price,  1 
Stark.  199,  18  Rev.  Rep.  700,  2  E.  C.  L.  82. 

2.  Hovey  v.  Stevens,  12  Fed.  Cas.  No.  6,746, 

2  Robb  Pat.  Cas.  567,  3  Woodb.  &  M.  17. 

3.  Webster  Loom  Co.  v.  Higgins,  105  U.  S. 
580,  26  L.  ed.  1177;  Ives  v.  Hamilton,  92 
U.  S.  426,  23  L.  ed.  494;  Brooks  v.  Bicknell, 
4  Fed.  Cas.  No.  1,944,  3  McLean  250,  2  Robb 
Pat.  Cas.  118;  Emerson  V.  Hogg,  8  Fed.  Cas. 
No.  4,440,  2  Blatchf.  1,  Fish.  Pat.  Rep.  77; 
Gibbs  V.  Ellithorp,  10  Fed.  Cas.  No.  5,383, 
McArthur  Pat.  Cas.  702;  Winans  v.  New 
York,  etc.,  R.  Co.,  30  Fed.  Cas.  No.  17.863,  1 
Fish.  Pat.  Cas.  213  [affirmed  in  21  How.  88, 
16  L.  ed.  68]. 

4.  Brooks  v.  Bicknell,  4  Fed.  Cas.  No.  1,944, 

3  McLean  250,  2  Robb  Pat.  Cas.  118. 

5.  Wintermute  v.  Redington,  30  Fed.  Cas. 
No.  17,896,  1  Fish.  Pat.  Cas.  239. 

6.  Ives  V.  Hamilton,  92  U.  S.  426,  23  L.  ed. 
494. 

7.  U.  S.  Rev.  St.  (1878)  §  4920;  Davis  v. 
Bell,  8  N.  H".  500,  31  Am.  Dec.  202;  Carlton 
r.  Bokee,  17  Wall.  (U.  S.)  463,  21  L.  ed.  517; 
Mowry  v.  Whitney,  14  Wall.  (U.  S.)  620,  20 
L.  ed.  -860;  Evans  v.  Eaton,  7  Wheat.  (U.  S.) 
356,  5  L.  ed.  472;  Gray  James,  10  Fed.  Cas. 
No.  5,718,  Pet.  C.  C.  394,  1  Robb  Pat.  Cas. 
120;  Ex  p.  Sanders,  21  Fed.  Cas.  No.  12,292. 

8.  Simpson  v.  Holliday,  L.  R.  1  H.  L.  315, 
35  L.  J.  Ch.  811;  Beard  v.  Egerton,  8  C.  B. 
165,  13  Jur.  1004,  19  L.  J.  C.  P.  36,  65 
E.  C.  L.  163;  Neilson  r.  Harford,  11  L.  J. 
Exch.  20,  8  M.  &  W.  806. 

9.  Lowell  V.  Lewis,  15  Fed.  Cas.  No.  8,568, 
1  Mason  182,  1  Robb  Pat.  Cas.  131. 

10.  Goodyear  v.  Day,  10  Fed.  Cas.  No. 
5,567. 
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3.  Claims  —  a.  In  General.  The  specification  must  conclude  witli  a  definite 
and  distinct  claim  or  claims  pointing  out  the  feature  or  features  of  the  device  dis- 
closed which  the  applicant  regards  as  his  invention  or  discovery. The  claims  fix 
the  extent  of  the  protection  furnished  by  the  patent.^^  The  protection  afforded 
by  the  patent  does  not  extend  to  all  that  is  shown  but  only  to  what  is  set  forth  in 
the  claim.-*  While  the  specification  may  be  referred  to  to  limit  the  claim,  it  can 
never  be  made  available  to  expand  it.'''  The  claims  are  essential  parts  which  the 
public  are  to  look  to  and  scrutinize  to  ascertain  their  rights,  and  iriust  control;" 
and  the  courts  should  be  careful  not  to  enlarge  by  construction  the  claim  which 
the  patent  ofiice  has  admitted,  and  which  the  patentee  has  acquiesced  in,  beyond 
the  fair  interpretation  of  its  terms."  If  a  patentee  describe  and  claim  a  part  only 
of  his  patent  he  is  presumed  to  have  abandoned  the  residue  to  the  public.'^ 

b.  Vague,  Indefinite,  and  Inaeeurate  Claims.  The  claim  must  be  definite  and 
clear  so  as  to  inform  the  public  with  certainty  just  Mdiat  it  is  that  the  patent 
secures  as  a  monopoly,'^  and  it  must  be  accurate.^"  .  If  it  is  vague  and  indefinite 
it  is  void.^' 

e.  Must  State  Means,  Not  Function  or  Result.  The  claim  must  state  tlie  physi- 
cal structure  or  elements  of  mechanism  by  which  the  function  desired  is  attained 
or  the  end  or  result  produced,^^  and  is  not  valid  if  it  merely  states  the  function, 
end,  or  result.^^ 

d.  Breadth  of  Claim.    While  the  claim  should  include  such  elements  as  are 


11.  Correction  and  amendment  of  claims 
on  reissue  see  infra,  VIII. 

Excessive  claims  as  affecting  validity  of 
patent  see  infra,  VI,  B,  7,  b. 

12.  U.  S.  Rev.  St.  (1878)  §  4888  [U.  S. 
Comp.  St.  ( 1901 )  p.  3383] ;  Roemer  v.  Neu- 
mann, 132  U.  S.  103,  10  S.  Ct.  12,  33  L.  ed. 
277;  Calkins  v.  jBertrand,  4  Fed.  Cas.  No. 
2,317,  2  Ban.  &  A.  215,  6  Biss.  494,  9  Ofif. 
Gaz.  795. 

If  the  claim  be  for  an  improvement,  it  must 
distinguish  the  new  from  the  old  so  that  it 
may  not  cover  any  parts  that  are  old.  Blake 
V.  Sperry,  3  Fed.  Cas.  No.  1,503,  2  N.  Y.  Leg. 
Obs.  251. 

Old  elements  shown  need  not  be  included. 
Goshen  Sweeper  Co.  v.  Bissell  Carpet-Sweeper 
Co.,  72  Fed.  07,  19  C.  C.  A.  13;  Hancock  In- 
spirator Co.  V.  Jenks,  21  Fed.  911;  Forbush 
V.  Cook,  9  Fed.  Cas.  No.  4,931,  2  Fish.  Pat. 
Cas.  008. 

Omission  of  essential  element  is  fatal. 
Doubhxlay  v.  Beatty,  11  Fed.  729. 

Claim  not  supported  by  description  is  void. 
Knox  Quicksilver  Min.  Co.,  4  Fed.  809; 
Huggins  n.  IIul)by,  12  Fed.  Cas.  No.  0,839. 

In  designs  a  claim  to  "  the  design  shown  " 
is  sulliciciit.  I)()l)n()u  (,'.  Dorman,  118  U.  S.  10, 
6  S.  Ct.  940,  30  L.  ed.  03. 

The  object  of  the  claim  is  to  eliminate  or 
dlHclaiiii  what  is  old.  Plimpton  Rj)iller,  0 
Ch.  I).  412,  47  L.  J.  Ch.  211,  7  L.  T.  Rep. 
N.  S.  50,  20  Wkly.  Rep.  285;  llinks  V.  Safety 
Ligliliiig  Co.,  4  ('h.  1).  007,  40  L.  J.  (^h.  185, 
30  h.  'I'.  I?cp.  N.  8.  391. 

13.  McClain  v.  Ordiinyer,  141  U.  S.  419,  12 
S.  (;t.  70,  35  I.,  ed.  80()';  Sutter  v.  Robinscm. 
119  TJ.  K.  5:10,  7  S.  Ct.  370,  30  L.  od.  492; 
liiiriiH  V.  M<'y<T,  100  II.  S.  071,  '25  L,  ed.  738; 
Merrill  v.  Yeoniiiim,  94  U.  K.  508,  24  L.  od. 
235;  IIiilcriiii'yiT  v.  .Jciumot,  20  I'Vil.  503; 
CiniioU.i  Uiiliaiiliin  Co.  r.  Atncrii'iui  l'"iir  Ivc- 
fliiirig  Co.,  no  Oir.  (hi/..  1452;  Ix^higli  Valley 
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R.  Co.  V.  Mellon,  20  Off.  Gaz.  1891;  Masury  v. 
Anderson,  4  Off.  Gaz.  55. 

14.  In  re  Seabury,  23  App.  Cas.  (D.  C.) 
377;  U.  S.  Peg- Wood,  etc.,  Co.  v.  B.  F.  Sturte- 
vant  Co.,  122  Fed.  470  [affirmed  in  125  Fed. 
378,  60  C.  C.  A.  244] ;  Ingham  v.  Pierce,  31 
Fed.  822;  Toohey  v.  Harding,  1  Fed.  174,  4 
Hughes  253;  Blake  v.  Stafford,  3  Fed.  Cas. 
No.  1,504,  6  Blatehf.  195,  3  Fish.  Pat.  Cas. 
294 ;  Ex  p.  Tillman,  23  Fed.  Cas.  No.  14,050. 

15.  McClain  v.  Ortmayer,  141  U.  S.  419,  12 
S.  Ct.  76,  35  L.  ed.  800. 

16.  Untermeyer  v.  Jeannot,  20  Fed.  503. 

17.  Burns  v.  Meyer,  100  U.  S.  671,  25  L.  ed. 
738 

18.  McClain  v.  Ortmayer,  141  U.  S.  419,  12 
S.  Ct.  76,  35  L.  ed.  800;  Keystone  Bridge  Co. 
f.  Pha?nix  Iron  Co.,  95  U.  S.  274,  24  L.  ed. 
344. 

19.  O'Reilly  v.  Morse,  15  How.  (U.  S.)  62, 
14  L.  ed.  001 ;  Swift  v.  Whisen,  23  Fed.  Cas. 
No.  13,700,  2  Bond  115,  3  Fish.  Pat.  Cas. 
343;  In  re  Creveling,  117  Oft'.  Gaz.  1161; 
In  re  Dilg,  115  Off.  Gaz.  1007. 

20.  In  re  Creveling,  117  Off.  Gaz.  1167. 

21.  Consolidated  Electric  Light  Co.  c.  Mo- 
Keesport  Light  Co.,  159  U.  S.  465,  16  S.  Ct. 
75,  40  L.  ed.  221;  Brickill  v.  Baltimore,  50 
Fed.  274;  Brickill  v.  Hartford,  49  Fed.  372; 
Fdgartou  r.  Furst,  etc.,  Mfg.  Co.,  9'  Fed.  450, 
10  Hiss.  402;  Bhike  r.  Stafford,  3  Fed.  Cas. 
No.  1,504,0  lUatchf.  195,  3  Fish.  Pat.  Cns.  294. 

22.  O'Reilly  c.  Morse,  15  How.  (U.  S.) 
02,  M  L.  ed!  001;  Ciinda  r.  Michigan  Mal- 
Iciibh"  Iron  Co.,  124  I'Vd.  480,  01  C.  V.  A.  194; 
Niilioiial  Meter  Co.  r.  Neptune  Meter  Co.,  122 
Fed.  82  \a/firmrd  in  129  I'Vd.  124,  03  C.  C.  A. 
020];  In  rr.  Creveling,  117  0\\.  Civ/,.  1101. 

23.  Diimioiid  MmIcIi  Co.  r.  Uuby  Mutch  Co., 
127  P't'd.  ;ill;  Hdvdou  Power- iirake  Co.  V. 
VVeHlingliouHo,  70  Fed.  810,  17  C.  C.  A.  430 
\ii/)iniird  in  83  Oil'.  1007J.  And  see 
.s»/.;y(,  11,  A,  I  ;  II,  M,  4. 
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necessary  to  produce  the  desired  result,^''  it  is  not  necessary  that  the  claim  specify 
in  detail  mechanism  which  constitutes  the  invention;^''  but  it  may  refer  to  tiie 
elements  of  mechanism  by  broad  terms  of  description  which  will  include  equivalent 
mechanism  for  the  purpose.^"  The  inventor  may  make  a  generic  claim  including 
many  specilic  forms.-' 

e.  Alternative  Claims.  Claims  should  not  seek  to  include  two  elements  by 
referring  to  them  in  the  alternative  but  should  use  some  broad  term  of  description 
applicable  to  both.^" 

f.  Multiplicity  of  Claims.  While  a  number  of  claims  maybe  made  in  a  single 
pateut,^^  tlitJJ  should  contain  material  differences  and  should  not  consist  of  mere 
repetitions  in  varying  phraseology  of  the  same  thing.*^"  A  needless  nniltiplicity 
of  claims  calls  for  a  limited  construction  of  them,*^'  and  the  patent  maybe  invalid 
because  of  ambiguity.^^ 

4.  Drawings.    The  drawings  must  be  referred  to  in  the  specifications  and 


24.  In  re  Creveling,  117  Off.  Gaz.  1167. 
Omission  of  understood  element  will  not 

invalidate.  Chicago  Wooden  Ware  Co.  v. 
Miller  Ladder  Co.,  133  Fed.  541,  66  C.  C.  A. 
517. 

25.  Schroeder  v.  Brammer,  98  Fed.  880; 
Taylor  v.  Sawyer  Spindle  Co.,  75  Fed.  301, 
22  C.  C.  A.  203.  And  see  General  Electric 
Co.  V.  Bullock  Electric  Mfg.  Co.,  152  Fed. 
427,  81  C.  C.  A.  569  [reversing  146  Fed.  552]. 

Limiting  claims. —  Where  there  are  many 
devices  on  the  market  which  closely  resemble 
each  other  in  appearance  and  structure,  it  is 
necessary  for  an  applicant  for  a  patent  for  a 
similar  device  to  carefully  limit  and  dif- 
ferentiate his  claims  in  his  application.  In  re 
Hoey,  28  App.  Cas.  (D.  C.)  416. 

26.  Rosell  V.  Allen,  16  App.  Cas.  (D.  C.) 
559;  Hill  V.  Hodge,  12  App.  Cas.  (D.  C.)  528; 
Dolbear  v.  American  Bell  Tel.  Co.,  126  U.  S. 
1,  8  S.  Ct.  778,  31  L.  ed.  863;  Carver  v.  Brain- 
tree  Mfg.  Co.,  5  Fed.  Cas.  No.  2,485,  2  Robb 
Pat.  Cas.  141,  2  Story  432;  Merrill  v.  Yeo- 
mans,  17  Fed.  Cas.  No.  9,472,  1  Ban.  &  A.  47, 
Holmes  331,  5  Off.  Gaz.  268  [affirmed  in  94 
U.  S.  568,  24  L.  ed.  235]  ;  American  Sulphite 
Pulp  Co.  V.  Howland  Falls  Pulp  Co.,  80  OfT. 
Gaz.  515. 

27.  Bowers  r.  Pacific  Coast  Dredging,  etc., 
Co.,  99  Fed.  745;  Brickill  v.  New  York,  98 
Fed.  113;  Wilcox,  etc.,  Sewing-Mach.  Co.  v. 
Merrow  Mach.  Co.,  93  Fed.  206,  35  C.  C.  A. 
269,  85  OfT.  Gaz.  1078;  Von  Schmidt  v. 
Bowers,  80  Fed.  121,  25  C.  C.  A.  323.  And 
see  Maenamara  v.  Hulse,  C.  &  M.  471,  41 
E.  C.  L.  258;  Thomas  i;.  Foxwell,  5  Jur.  N.  S. 
37  [affirmed  in  6  Jur.  N.  S.  271]. 

Claim  may  lie  in  broad  terms  which  apply 
to  the  means  shown  and  to  equivalents  see 
In  re  Green,  20  D.  C.  237 ;  Tilghman  v.  Proc- 
tor, 102  U.  S.  707,  26  L.  ed.  279;  Manhattan 
Gen.  Constr.  Co.  Helios-Upton  Co.,  135  Fed. 
785;  Electric  Smelting  Co.  v.  Carborundum 
Co.,  102  Fed.  618,  42  C.  C.  A.  537;  Pittsburgh 
Reduction  Co.  r.  Cowles  Electric  Smelting, 
etc.,  Co.,  55  Fed.  301;  Brush  Electric  Co.  v. 
Electric  Imp.  Co.,  52  Fed.  965;  Poppenhusen 
V.  Falke.  19  Fed.  Cas.  No.  11,280,  5  Blatehf. 
46,  2  Fish.  Pat.  Cas.  213;  Poppenhusen  v. 
New  York  Gutta  Percha  Comb  Co.,  19  Fed. 
Cas.  No.  11.283,  2  Fish.  Pat.  Cas.  62;  Union 
Paper-Bag  Mach.  Co.  v.  Nixon,  24  Fed.  Cas. 


No.  14,391,  2  Ban.  &  A.  244,  1  Flipp.  491,  9 
Off.  Gaz.  691;  Union  Paper  Collar  Co.  v. 
White,  24  Fed.  Cas.  No.  14,396,  2  Ban.  &  A. 
60,  7  Off.  Gaz.  698,  877,  11  Phila.  (Pa.)  479, 
1  Wkly.  Notes  Cas.  (Pa.)  303. 

Terms  covering  forms  not  yet  invented  may 
be  used.  U.  S.  Glass  Co.  v.  Atlas  Glass  Co., 
88  Fed.  493. 

Omission  of  elements  which  would  be  un- 
derstood is  not  fatal.  Taylor  v.  Sawyer 
Sp-ndle  Co.,  75  Fed.  301,  22  C.  C.  A.  203 
[affirming  69  Fed.  837] ;  American  Autom- 
aton Weighing  Mach.  Co.  v.  Blauvelt,  50 
Fed.  213;  Wells  v.  Jacques,  29  Fed.  Cas.  No. 
17,398,  1  Ban.  &  A.  60,  5  Off.  Gaz.  364. 

Sub-combination  in  machine  not  useful 
alone  may  be  claimed.  Roberts  v.  H.  P.  Nail 
Co.,  53  Fed.  916;  Wells  v.  Jacques,  29  Fed. 
Cas.  No.  17,398,  1  Ban.  &  A.  60,  5  Off.  Gaz. 
364. 

28.  Burr  v.  Smith,  4  Fed.  Cas.  No.  2,196; 
Union  Paper-Bag  Co.  v.  Nixon,  24  Fed.  Cas. 
No.  14,386,  6  Fish.  Pat.  Cas.  402,  4  Off.  Gaz. 
31;  Wheeler  v.  Simpson,  29  Fed.  Cas.  No. 
17,500,  1  Ban.  &  A.  420,  6  Off.  Gaz.  435. 

29.  In  re  Carpenter,  24  App.  Cas.  (D.  C.) 
110;  Carlton  Bokee,  17  Wall.  (U.  S.)  463, 
21  L.  ed.  517;  Thomson-Houston  Electric  Co. 
V.  Elmira,  etc.,  R.  Co.,  69  Fed.  257;  Britton  v. 
White  Mfg.  Co.,  61  Fed.  93;  Brush  Electric 
Co.  V.  Electrical  Accumulator  Co.,  47  Fed.  48; 
Tompkins  v.  Gage,  24  Fed.  Cas.  No.  14,088,  5 
Blatehf.  268,  2  Fish.  Pat.  Cas.  577;  Comput- 
ing Scale  Co.  v.  Automatic  Scale  Co.,  119  Off. 
Gaz.  1586. 

30.  Thomson-Houston  Electric  Co.  v.  El- 
mira, etc.,  R.  Co.,  69  Fed.  257  [reversed  on 
other  grounds  in  71  Fed.  396,  18  C.  C.  A. 
145]. 

31.  Carlton  v.  Bokee,  17  Wall.  (U.  S.)  463, 
21  L.  ed.  517. 

32.  Carlton  i'.  Bokee,  17  Wall.  (U.  S.)  463, 
21  L.  ed.  517. 

33.  Pract.  Rule  38. 

Drawings  considered  in  connection  with 
claims  and  specifications  see  Cutler-Hammer 
Mfg.  Co.  v.  Union  Electric  Mfg.  Co.,  147  Fed. 
266. 

That  drawings  are  part  of  the  patent  see 

Hogg  V.  Emerson,  11  How.  (U.  S.)  587,  13 
L.  ed.  824;  Brammer  v.  Schroeder,  106  Fed. 
918,  46  C.  C.  A.  41;  Howes  v.  Nute,  12  Fed. 
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must  clearly  show  tlie  invention.''*  They  are  not  required  to  be  working  draw- 
ings or  made  to  an  exact  scale,  but  it  is  sullicient  if  they  disclose  the  inventor's 
idea  so  tliat  one  skilled  in  the  art  may  make  it.^^  They  tnay  be  signed  by  the 
applicant  or  his  attorney,  bat  there  nmst  be  two  witnesses  to  the  signature. 

5.  Oath  —  a.  Necessity.  It  is  provided  by  statute  that  the  applicant  must 
make  oath  that  he  beheves  himself  to  be  the  original  and  first  inventor  of  the  thing 
for  which  he  solicits  a  patent ;  that  he  does  not  know  and  does  not  l)eiieve  tiiat 
the  same  was  ever  before  known  or  used  and  shall  state  of  what  country  he  is  a 
citizen.^''  In  construing  tliis  statute  it  has  been  held  that  the  takhig  of  the  oath 
is  but  a  prerequisite  to  the  granting  of  the  patent  and  in  no  sense  essential  to  its 
validity.^^  The  patent  office  also  requires  that  he  shall  state  that  the  invention 
has  not  been  in  public  use  or  on  sale  in  this  country  or  described  in  a  printed 
publication  in  this  country  or  abroad  more  than  two  years  before  the  apphcation 
was  hied  and  shall  give  the  date  of  foreign  patents  granted  upon  the  invention.^^ 

b.  By  and  Before  Whom  Made.  The  oath  must  be  made  by  the  inventor  if 
living  and  sane,*°  and  if  dead,  by  the  executor  or  administrator."  It  may  be 
made  in  the  United  States  before  any  officer  authorized  to  administer  oaths  ;  and 
if  made  abroad  before  any  diplomatic  or  consular  officer  of  the  United  States  or 
before  any  notary  public,  judge,  or  magistrate  having  an  official  seal  and  author- 
ized to  administer  oaths the  autliority  of  the  foreign  officer  shall  be  proved  by  a 
certificate  of  a  diplomatic  or  consular  officer  of  the  United  States.*^ 

e.  Absence  of  Written  Oath.  A  patent  is  not  invalid  merely  because  no 
written  oath  appears  among  the  papers  of  the  record,  since  it  is  to  be  presumed 
that  an  oath  was  taken.** 


Cas.  No.  6,790,  4  Cliff.  173,  4  Fisli.  Pat.  Cas. 
263;  Swift  V.  Whisen.  23  Fed.  Cas.  No.  13,700, 
2  Bond  115,  3  Fish.  Pat.  Cas.  343. 

Designs. —  Reference  to-  a  drawing  fully 
showing  the  design  is  sufficient.  In  re  Free- 
man, 23  App.  Cas.  (D.  C.)  226;  Dobson  v. 
Dornan,  118  U.  S.  10,  6  S.  Ct.  946,  30  L.  ed. 
G3.  Compare  In  re  Mj'gatt,  26  App.  Cas. 
(D.  C. )  366.  In  an  application  for  a  design 
patent  for  a  font  of  t3'pe,  it  is  sufficient  to 
furnish  the  conventional  drawing  accepted  for 
years  by  the  patent  office,  and  it  is  not  neces- 
sarj',  under  the  patent  office  rules  relating  to 
designs,  to  show  or  describe  the  type  them- 
selves. In  rc  Schraubstadter,  26  App.  Cas. 
(D.  C.)  331. 

34.  Pract.  Rule  50. 

One  of  several  forms  shown  in  drawings. — 

Where  a  skilled  mechanic  could  construct  tlie 
three  forms  of  buffers  described  from  the 
specifications  and  drawings,  the  specification 
in  that  res])ect  is  sufficient,  alUiougli  but  one 
form  is  shown  in  the  drawings.  Pullman 
Palace-Car  Co.  v.  Wagner  Palace-Car  Co.,  33 
Fed.  416. 

35.  Dasliiell  v.  Grosvenor,  102  U.  S.  425, 
10  S.  Ct.  805,  40  L.  cd.  1025;  Crown  Cork, 
etc.,  Co.  V.  Alniuinuni  Stopper  Co.,  108  Fed. 
485,  -IS  C.  C.  A.  72;  American  Hide,  etc., 
Splitting,  etc.,  Mach.  Co.  r.  .\meri('nn  Tool, 
etc..  Co.,  1  Fed.  Cas.  No.  302,  4  I'lsli.  Put. 
Can.  284,  Ifolincs  503;  Johnston  r.  Woodbury, 
07  Oir.  (i:\y..  102. 

30.  U.  S.  iiev.  St.  (1S7H)  8  4HH!)  III.  S. 
Conip.  St.  (1901)  J).  ;i:!,s;!|;  In  re  Henry,  11 
Fed.  (Jhh.  No.  0,:i7l,  McAr  tlmr  I'nt.  CaH.' 407. 

37.  II.  S.  IN'v.  St.  (IH7H)  «  4802  |  U.  S. 
('f)irip.  SI.  (  l!)()l  )  p.  3;iSI  I. 

Date  of  oath. —  'I'Ik'  linnlrn  in  im  [\»\  jiarly 
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questioning  the  correctness  of  the  date  given 
at  the  date  of  the  oath  to  an  application  for 
a  patent.  O'Connell  v.  Schmidt,  27  App.  Cas. 
(D.  C.)  77. 

38.  Kennedy  v.  Hazelton,  128  U.  S.  667,  9 
S.  Ct.  202,  32  L.  ed.  570;  Child  v.  Adams,  5 
Fed.  Cas.  No.  2,073,  1  Fish.  Pat.  Cas.  189,  3 
Wall.  Jr.  20;  Crompton  v.  Belknap  Mills,  6 
Fed.  Cas.  No.  3,406,  3  Fish.  Pat.  Cas.  536; 
Whittemore  v.  Cutter,  29  Fed.  Cas.  No.  17,600, 
1  Gall.  429,  1  Robb  Pat.  Cas.  28. 

Oath  of  executor  to  support  proper  amend- 
ment after  inventor's  death  is  not  necessary. 
De  la  Vergne  Refrigeinting  Mach.  Co.  V. 
Featherstone,  147  U.  S.  209,  13  S.  Ct.  283,  37 
L.  ed.  138. 

The  statute  is  directory  to  the  officer  who 
superintends  the  issuing  of  letters  jjatont,  but 
is  not  a  condition  to  the  validilv  of  the 
patent.    Dyer  r.  Ricli,  1  Mete.  (IMiis-s.)  180. 

Innocent  mistake  as  to  citizenship  in  oath 
is  not  fatal.  Tondeur  r.  Chambers,  37  Fed. 
333. 

39.  Pract.  Rule  40. 

40.  U.  S.  Rev.  St.  (1878)  §  4895  [U.  S. 
Com  p.  St.  (1901)  p.  33S51. 

41.  U.  S.  Rev.  St.  (1878)   §  4890. 

42.  Jurat  need  not  be  dated.  French  r. 
Rogers.  9  Fed.  Cns.  No.  5,103,  1  Fish.  Pat. 
Cas.  I3:i. 

43.  V.  S.  Rov.  St.  (1S7S)  S  4892  fU.  S. 
(!onip.  St.  (1901)  p.  33S  II;  11.  S.  Rev.  St. 
(1S7S)  S  ■IS9(i.  as  iimended  Marcli  3,  1903.  32 
II.  S.  St.  at  L.  1220  jU.  S.  Comp.  St.  Su])i>l. 
(  19(15)  p.  (i051. 

'14.  Holmes  nurglai'  .'\lavm  Ti'l.  r,  Do- 
mestie  Tel.,  etc.,  Co.,  .12  Fed.  220,  51  Oil".  Oiiz. 
2083;  llnneock  Inspir.'ilor  Co.  r.  Jenks,  21 
l''e(l.  911;   ll:i  riMliiii'n  r.  lOiifjle  Sliiule  Holler 
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6.  Fees.  In  the  United  States  the  first  fee  of  fifteen  dollars  must  be  paid 
upon  filing  the  application;^''  and  the  final  fee  of  twenty  dollars  must  he  paid 
within  six  months  after  the  application  is  passed  and  allowed  hythe  patent  office/" 
This  means  six  calendar  months.*'''  Tlie  patent,  however,  is  not  subject  to  collat- 
eral attack  upon  the  ground  that  the  fee  was  not  paid.''^ 

7.  Subject-Matter  or  Scope.  An  application  for  a  patent  should  relate  to  a 
single  subject  and  should  claim  only  one  invention,  or  if  more  than  one  only  such 
as  are  related  and  dependent.  The  application  cannot  include  independent  inven- 
tions,''^ although  it  may  include  related  inventions.^"  The  doctrine  of  the  patent 
office  that  applications  for  patents  shall  not  be  severable  except  on  structural  lines 
must  be  held  to  mean  upon  phj'sical  lines  which  actually  divide  the  machine  into 
separate  parts,'''  but  his  decision  is  not  conclusive  and  may  be  passed  upon  by  the 
courts.'^''^ 

C.  Examination  and  Proceeding's  in  Patent  Office  —  l.  In  General.  The 

conunissioner  of  patents  is  required  by  law  to  make  or  cause  to  be  nuide  by  the 
primary  examiner  an  examination  for  each  application  for  patent  and  to  deter- 
mine whether  the  applicant  has  complied  with  the  law  and  discloses  a  new  inven- 
tion which  is  sutticieutly  useful  and  important  to  warrant  the  grant  of  a  patent.^^ 


Co.,  IS  Fed.  00;  Crompton  i'.  Belknap  Mills, 
C  Fed.  Cas.  No.  3,40G,  3  Fish.  Pat.  Cas.  530; 
De  Florez  v.  Raynolds,  7  Fed.  Cas.  No.  3,742, 
4  Ban.  &  A.  331,  16  Blatchf.  3&7  ;  Whittemore 
f.  Cutter,  29  Fed.  Cas.  No.  17,000,  1  Gall.  429, 
1  Robb  Pat.  Cas.  28;  Crompton  M.  Belknap 
Mills,  30  Fed.  Cas.  No.  13,285,  3  Fish.  Pat. 
Cas.  530. 

Recitals  in  letters  patent  in  the  absence  of 
fraud  are  conclusive  evidence  that  the  neces- 
sary oaths  were  taken  before  the  patent  was 
granted.  Seymour  v.  Osborne,  10  Wall. 
(U.  S.)  516,  20  L.  ed.  33. 

45.  U.  S.  Rev.  St.  (1878)  §§  4893,  4934 
[U.  S.  Comp.  St.  (1901)  pp.  3384,  3400]. 

46.  U.  S.  Rev.  St.  (1878)  §  4885  [U.  S. 
Comp.  St.  (1901)  p.  3382]. 

47.  Economy  Feed  Water-Heater  Co.  v. 
Lamprey  Boiler  Furnace-Mouth  Protector  Co., 
65  Fed.  1000,  13  C.  C.  A.  271  [affirming  62 
Fed.  590]  ;  Crompton  v.  Belknap  Mills,  30 
Fed.  Cas.  No.  18,285,  3  Fish.  Pat.  Cas.  536. 

48.  In  Canada  the  fee  when  application  is 
filed  is  sixty  dollars  for  eighteen  years,  forty 
dollars  for  twelve  years,  and  twenty  dollars 
for  six  years.    Pat.  Act,  56  Vict.  c.  34,  §  4. 

49.  Sessions  v.  Romadka,  145  U.  S.  29,  12 
S.  Ct.  799,  36  L.  ed.  609  [reversing  21  Fed. 
124];  Gage  r.  Kellogg,  23  Fed.  891;  McKay 
i:  Dibert,  5  Fed.  587 ;  Barrett  v.  Hall,  2  Fed. 
Cas.  No.  1,047,  1  Mason  447,  1  Robb  Pat.  Cas. 
207;  Root  V.  Ball,  20  Fed.  Cas.  No.  12,035,  4 
McLean  177,  2  Robb  Pat.  Cas.  513;  Wveth  v. 
Stone,  30  Fed.  Cas.  No.  18,107,  2  Robb  Pat. 
Cas.  23,  1  Story  273. 

50.  U.  S.  1-.  Allen,  192  U.  S.  543,  24  S.  Ct. 
416,  48  L.  ed.  555,  109  Off.  Gaz.  549;  Hogg  v. 
Emerson,  11  How.  (U.  S.)  587,  13  L.  ed.  824; 
Maxheimer  v.  Meyer,  9  Fed.  460,  20  Blatchf. 
17;  Adams  v.  Jones,  1  Fed.  Cas.  No.  57,  1 
Fish.  Pat.  Cas.  527,  2  Pittsb.  (Pa.)  73; 
American  Nicholson  Pavement  Co.  v.  Eliza- 
beth, 1  Fed.  Cas.  No.  311,  0  Fish.  Pat.  Cas. 
424,  3  Off.  Gaz.  522  [modified  in  97  U.  S.  126, 
24  L.  ed.  1000]  ;  Densmore  v.  Schofield,  7  Fed. 
Cas.  No.  3,809,  4  Fish.  Pat.  Cas.  148;  Hay- 
den  V.  James,  11  Fed.  Cas.  No.  6,260;  Lee  v. 


Blandy,  15  Fed.  Cas.  No.  8,182,  1  Bond  361, 
2  Fisii.  Pat.  Cas.  89;  McComb  v.  Brodie,  15 
Fed.  Cas.  No.  8,708,  5  Fish.  Pat.  Cas.  384, 
1  Woods  153,  2  Off.  Gaz.  117;  Morris  v.  Bar- 
rett, 17  Fed.  Cas.  No.  9,827,  1  Bond  254,  1 
Fish.  Pat.  Cas.  461;  Stevens  v.  Pritchard,  23 
Fed.  Cas.  No.  13,407,  2  Ban.  &  A.  390,  4 
Cliff.  417,  10  Off.  Gaz.  505;  Welling  v.  Rub- 
ber-Coated Harness  Trimming  Co.,  29  Fed. 
Cas.  No.  17,383,  2  Ban.  &  A.  1,  7  Off.  Gaz. 
608.  And  see  Act  England  (1883),  §  33,  46 
&  47  Vict.  c.  57. 

Process  and  product  may  be  included  in  one 
patent.  Welling  v.  Rubber-Coated  Harness 
Trimming  Co.,  29  Fed.  Cas.  No.  17,383,  2 
Ban.  &  A.  1,  7  Off.  Gaz.  608. 

A  rule  of  the  patent  office  requiring  divi- 
sion between  process  and  apparatus  in  all 
eases  is  invalid  because  arbitrary.  U.  S.  v. 
Allen,  192  U.  S.  543,  24  S.  Ct.  416,  48  L.  ed. 
555,  109  Off.  Gaz.  549. 

51.  Fassett  v.  Ewart  Mfg.  Co.,  58  Fed.  360 
[affirmed  in  62  Fed.  404,  10  C.  C.  A.  441]. 
Whether  an  invention  or  improvement  shall 
be  embraced  in  one  or  in  several  patents  is 
a  question  as  to  which  some  discretion  must 
be  left  to  the  head  of  the  patent  office.  U.  S. 
V.  Allen,  192  U.  S.  543,  24  S.  Ct.  416,  48 
L.  ed.  555;  Bennett  v.  Fowler,  8  Wall.  (U.  S.) 
445,  19  L.  ed.  431;  In  re  Frasch,  27  Anp.  Cas. 
(D.  C.)  25. 

52.  Fassett  v.  Ewart  Mfg.  Co.,  58  Fed.  360 
[affirmed  in  62  Fed.  404,  10  C.  C.  A.  441]. 

53.  Holloway  v.  Whiteley,  4  Wall.  (U.  S.) 
522,  18  L.  ed.  335;  Burr  v.  Duryee,  1  Wall. 
(U.  S.)  531,  17  L.  ed.  650,  660,  661;  Corning 
v..  Burden,  15  How.  (U.  S.)  252,  14  L.  ed. 
683;  In  re  Aiken,  1  Fad.  Cas.  No.  107,  Mc- 
Arthur  Pat.  Cas.  126 ;  In  re  Cushman,  6  Fed. 
Cas.  No.  3,513,  McArthur  Pat.  Cas.  569. 

English  practice. —  The  application  is  re- 
ferred by  the  controller  to  an  examiner  to 
determine  its  sufficiency.  Act  (1883),  §  6. 
If  complste  application  is  accepted  it  is  adver- 
tised (Act  (1883),  §  10)  and  any  one  may 
oppose  the  grant  within  two  months  after  pub- 
lication.   Act  (1883),  §  11.    The  grant  may 
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The  statutory  requirement  that  lie  sliall  give  the  applicant  such  reasons  and 
suggestions  as  will  enable  him  to  judge  of  the  experience  of  abandoning  or 
modifying  his  application  is  directory  merely  and  his  action  in  the  premises  is 
not  revievvable.^^  He  should  decide  not  only  questions  of  law,  but  also  of  fact,^' 
and  his  action  in  awarding  or  refusing  a  patent  is  judicial/''^  The  decision  of  the 
examiner  or  board  of  examiners  is  not  conclusive  upon  him,  and  he  may  refuse  a 
patent  allowed  by  the  examiner.''''  So  it  is  his  duty,  if  there  be  within  his  knowl- 
edge or  cognizance  any  substantial  or  reasonable  ground  why  a  patent  should  not 
issue,  to  refuse  the  patent,  whether  the  specific  objection  be  raised  and  acted  upon 
by  the  examiners  or  not.^^  The  applicant  being  given  the  right  of  appeal,  the 
commissionei'  will  not  determine  doubtful  questions  in  his  favor.''® 

2.  Rejection.  If  upon  such  examination  it  apjjears  that  the  applicant  is  not 
entitled  to  a  patent  as  claimed  the  application  will  be  rejected  and  the  reasons 
therefor  will  be  stated.*"'  The  application  may  be  rejected  for  want  of  diligence 
and  abandonment.^^  The  rejection  will  be  reconsidered  upon  request  supported 
by  proper  argument  pointing  out  the  supposed  errors  therein. 

3.  Evidence  at  Hearing.  The  patent  office  is  not  confined  to  technical  evi- 
dence in  rejecting  applications  but  may  base  its  action  ujjon  anything  which 
shows  the  facts  with  reasonable  certainty.''^    The  burden  is  on  the  applicant  to 


be  opposed  by  one  interested  but  not  refused 
■where  there  is  doubt.  Ex  p.  Sheffield,  L.  R. 
8  Ch.  237,  42  L.  J.  Ch.  356,  21  Wkly.  Eep 
233 ;  In  re  Bailey,  L.  R.  8  Ch.  60,  42  L.  J.  Ch. 
2('4.  27  L.  T.  Rep.  N.  S.  430,  21  Wkly.  Rep. 
31;  in  re  Vincent,  L.  R.  2  Ch.  341,  15  Wkly. 
Rep.  524;  Matter  of  Spence,  3  De  G.  &  J. 
523,  7  Wkly.  Rep.  157,  60  Eng.  Ch.  406,  44 
Eng.  Reprint  1370;  Matter  of  Russell,  2  De  G. 
&  J.  130,  6  Wkly.  Rep.  95,  59  Eng.  Ch.  104, 
45  Eng.  Reprint  937;  Tolson's  Patent,  6  De  G. 
M.  &  G.  422,  4  Wkly.  Rep.  518,  55  Eng.  Ch. 
329,  43  Eng.  Reprint  1297;  In  re  Lowe,  25 
L.  J.  Ch.  454,  4  Wkly.  Rep.  429 ;  Ex  p.  Daly, 
Vern.  &  S.  499;  Re  tolhausen,  14  Wkly.  Rep. 
651;  In  re  Stoll,  1  Wkly.  Rep.  472,  483. 
Caveat  against  sealing  must  be  with  leave 
of  the  lord  chancellor.  Re  Heathorn,  10  Jur. 
N.  S.  810,  10  L.  T.  Rep.  N.  S.  802,  12  Wkly. 
Rep.  10G8.  Opposition  referred  to  law  officer 
to  determine  if  patent  should  issue.  Ex  p. 
Manceaux,  L.  R.  5  Ch.  518,  18  Wkly.  Rep.  854; 
Ex  p.  Yates,  L.  R.  5  Ch.  1,  21  L.  T.  Rep.  N.  S. 
603,  18  Wkly.  Rep.  1,  153.  Law  officer  must 
decide  between  rival  claimants  and  not  seal 
both  patents.  Ex  p.  Henry,  L.  R.  8  Ch.  167, 
42  L.  J.  Ch.  363,  21  Wkly.  Rep.  233.  May 
order  scaling  on  conditions.  In  re  Daine,  26 
L.  J.  Ch.  298,  4  Wkly.  Rop.  155.  May  oppose 
before  law  odicor  and  if  lie  orders  scaling  may 
oj)])ose  before  lord  chancellor.  In  re  Mitchell, 
L.  R.  2  Cli.  343;  In  re  Vincent,  L.  R.  2  Ch. 
341,  15  Wkly.  Rep.  .'524;  Matter  of  Rrennard, 
3  De  G.  F.  &  J.  695,  7  Jur.  N.  S.  090,  4  L.  T. 
Rep.  N.  R.  4r)(!,  64  Eng.  Ch.  543,  45  Eng. 
Rej)rint  1048.  Ruling  of  law  office  not  over- 
ruled except  for  finud  or  now  evidence.  In  re 
Vincent,  L.  R.  2  Cli.  341,  15  Wkly.  Rop.  524. 
On  apiilieation  for  Boaling,  witii('HH(>8  can  bo 
exiiniincd  viva  voce.  In  re  («(!tliing  L.  R.  9  Ch. 
033.  'rime  for  iipplication  for  Healing  may  bo 
fixlended.  //(  n;  IferHoo,  L.  R.  1  CI).  518,  14 
1j.  '\\  U<'p.  N.  S.  842;  In  re  KonierHct,  15 
CIi.  D.  :i!)7,  42  I/.  T.  Rop.  N.  H.  635,  28  Wld,v. 
Reji.  709;  In  re  MiickintoHli,  2  -liir.  N.  S. 
]212,  5  Wkly.   Hep.  191.    VVliiTO  oppoHition 
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withdrawn  opposer  pays  costs.  In  re  Cobley, 

8  Jur.  N.  s.  106,  31  L.  J.  Ch.  333,  5  L.  T. 
Rep.  N.  S.  387 ;  Re  Ashenhurst,  2  Wkly.  Rep. 
3. 

54.  Ex  p.  Spence,  22  Fed.  Gas.  No.  13,228. 
And  see  Ex  p.  Munson,  17  Fed.  Cas.  No. 

9  933. 

'  55!  Hunt  V.  Howe,  12  Fed.  Cas.  No.  6,891, 
McArthiir  Pat.  Cas.  366  (abandonment)  ; 
Marcy  v.  Trotter,  16  Fed.  Cas.  No.  9,063 
(abandonment)  ;  Wicker  sham  V.  Singer,  29 
Fed.  Cas.  No.  17,610,  McArthur  Pat.  Cas.  645 
(abandonment) . 

Public  use  or  sale. — He  may  investigate  and 
determine  public  use  or  sale.  Mowry  v.  Bar- 
ber, 17  Fed.  Cas.  No.  9,892,  McArthur  Pat. 
Cas.  563. 

56.  Butterworth  v.  U.  S.,  112  U.  S.  50,  5 
S.  Ct.  25,  28  L.  ed.  656;  U.  S.  v.  Duell,  86 
Off.  Gaz.  995. 

57.  Hull  V.  Patent  Com'r,  2  MacArthur 
(D.  C.)  90. 

58.  In  re  Drawbaugh,  9  App.  Cas.  (D.  C.) 
219. 

59.  In  re  Kemper,  14  Fed.  Cas.  No.  7,687, 
Cranch  Pat.  Dec.  89,  McArthur  Pat.  Cas.  1. 

60.  U.  S.  Rev.  St.  (1878)  §  4903  [U.  S. 
Comp.  St.  (1901)  p.  3389];  In  re  Wagner, 
29  Fed.  Cas.  No.  17,038,  McArthur  Pat.  Cas. 
510. 

In  England  the  crown  may  refuse  patent  at 
any  lime  before  .sealing.  In  re  Schlumborger, 
2  Eq.  Rej).  36,  9  Moore  P.  C.  1,  14  Eng. 
Reprint  197.  Sealing  not  refused  for  formal 
defects.  In  re  Wirth,  12  Ch.  D.  303,  28  Wkly. 
Rej).  329. 

61.  Hunt  V.  Howe,  12  Fed.  Cas.  No.  0,891, 
MeArtluir  Pat.  Ca.s.  366;  Marcy  r.  Trotter, 
16  Fed.  Cas.  No.  9,063;  Wicker.sham  v.  Singer. 
29  Fod.  Cas.  No.  17,010,  McArthur  I'af.  Cas. 
615. 

02.  IT.  S.  Rev.  St.  (1878)  §  4903  [U.  S. 
('(imp.  St.  ( 1901 )  p.  3389. 

03.  In.  re  Drawbaugh.  9  A])]).  Can.  (D.  0.) 
2 1 9. 

Microscope  niny  be  lined  uh  biiHis  for  eon- 
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show  the  patentability  of  the  thing  claimed  as  an  invention.''^  The  oath  of  the 
applicant  \^  prima  facie  evidence  of  the  novelty,  but  the  comtnissioner  has  power 
and  it  is  his  duty  to  resort  to  any  circumstances  legitimately  in  his  possession  for 
the  purpose  of  repelling  the  presumption."^ 

4.  Amendment  —  a.  In  General.  Where  objection  is  made  to  the  form  of  the 
application,  amendment  may  be  made  by  the  applicant  or  his  attorney  to  correct 
the  error,"®  and  where  a  claim  is  rejected  the  applicant  or  his  attorney  may  amend 
it  to  avoid  the  references  cited  or  reasons  for  rejection  given."''  Pie  may  amjend 
at  any  time  prior  to  the  entry  by  the  primary  examiner  of  a  final  order  of 
rejection."^ 

b.  New  Matter.  All  amendments  must  be  within  the  scope  of  the  original 
disclosure  and  must  not  introduce  new  matter.""  An  improvement  upon  the  inven- 
tion disclosed  must  be  claimed  in  a  separate  application.™  A  claim  made  by 
amendment  to  matter  not  disclosed  in  the  application  as  originally  filed  is  invalid.''^ 
The  description  of  the  functions,  operation,  or  advantages  of  the  invention 
may  be  changed  so  long  as  there  is  no  change  in  the  disclosure  of  the  invention 
itself." 

c.  Delay  in  Amending-.  Under  express  statutory  provisions  amendment  or 
other  responsive  action  must  be  made  within  one  year  from  the  date  of  the  pre- 


clusion. Flora  r.  Powrie,  23  App.  Cas. 
(D.  C.)  195. 

Commissioner's  records. — Commissioner  may- 
take  judicial  notice  of  his  own  records.  Cain 
c.  Park,  14  App.  Cas.  (D.  C.)  42. 

Ex  parte  affidavits. —  Cannot  reject  upon 
ex  parte  affidavits.  In  re  Alteneck,  MacArthur 
&  M.  (D.  C.)  353. 

Exhibition  of  experiments. —  Commissioner 
is  not  compelled  to  submit  to  an  exhibition 
of  experiments  at  the  discretion  of  applicant. 
Ex  p.  Spence,  22  Fed.  Cas.  No.  13,288. 

64.  7)1  re  Drawbaugh,  9  App.  Cas.  (D.  C.) 
219;  Durham  v.  Seymour,  71  Off.  Gaz.  601. 

65.  In  re  Wagner,  29  Fed.  Cas.  No.  17,038, 
McArthur  Pat.  Cas.  510. 

66.  Bowers  v.  Von  Schmidt,  63  Fed.  572. 

67.  U.  S.  Eev.  St.  (1878)  §  4903  [U.  S. 
Comp.  St.  (1901)  p.  3389];  McBerty  v.  Cook, 
16  App.  Cas.  (D.  C.)  133;  Croskey  v.  Atter- 
bury,  9  App.  Cas.  (D.  C.)  207;  Edison  v. 
American  Mutoscope  Co.,  110  Fed.  660  [re- 
versed on  other  grounds  in  114  Fed.  926,  52 
C.  C.  A.  546];  Hillborn  v.  Hale,  etc.,  Mfg. 
Co.,  69  Fed.  958,  16  C.  C.  A.  569;  Railway 
Register  Mfg.  Co.  v.  North  Hudson  Co.  R.  Co., 
24  Fed.  793;  Collins  v.  White,  6  Fed.  Cas. 
No.  3,019;  Ostergren  v.  Tripler,  95  Off.  Gaz. 

.  837. 

68.  Pract.  Rule  68;  Singer  v.  Braunsdorf, 
22  Fed.  Cas.  No.  12,897,  7  Blatehf.  521;  In  re 
Dilg,  115  Off.  Gaz.  1067. 

69.  Luger  v.  Browning,  21  App.  Cas. 
(D.  C.)  201;  Hobbs  v.  Beach,  ISO  U.  S.  383, 
21  S.  Ct.  409-,  45  L.  ed.  586;  Eagleton  Mfg. 
Co.  V.  West  Bradley,  etc.,  Mfg.  Co.,  Ill  U.  S. 
490,  4  S.  Ct.  593,  28  L.  ed.  493;  Chicago, 
etc.,  R.  Co.  V.  Sayles,  97  U.  S.  554,  24  L.  ed. 
10.53;  Long  V.  Pope  Mfg.  Co.,  75  Fed.  835,  21 
C.  C.  A.  533;  Michigan  Cent.  R.  Co.  v.  Con- 
solidated Car-Heating  Co.,  67  Fed.  121,  14 
C.  C.  A.  232;  Electrical  Accumulator  Co.  v. 
Brush  Electric  Co.,  52  Fed.  130,  2  C.  C.  A. 
682;  Consolidated  Electric  Light  Co.  v.  Mc- 
Keesport  Light  Co.,  40  Fed.  21  [affirmed  in 


73  OfT.  Gaz.  1289]  ;  Globe  Nail  Co.  v.  Superior 
Nail  Co.,  27  Fed.  450;  Milligan  v.  Lalance, 
etc.,  Mfg.  Co.,  21  Fed.  570;  In  re  Scott,  117 
Off.  Gaz.  278;  In  re  Dilg,  115  Off.  Gaz.  1067; 
Miehle  v.  Read,  96  Off.  Gaz.  426. 

The  settled  limitation  upon  the  amendment 
of  applications  in  respect  of  claims  is  that 
there  must  be  a  basis  for  them  in  the  de- 
scription and  specifications  of  the  application 
as  originally  filed.  In  re  Duncan,  28  App. 
Cas.  (D.  C.)  457. 

In  England  complete  specification  may  am- 
plify but  cannot  change  invention  disclosed  in 
provisional  specification.  Viekers  v.  Siddell, 
15  App.  Cas.  496,  60  L.  J.  Ch.  105,  63  L.  T. 
Rep.  N.  S.  590,  39  Wkly.  Rep.  385;  Bailey 
V.  Robertson,  3  App.  Cas.  1055,  38  L.  T.  Rep. 
N.  S.  854,  27  Wkly.  Rep.  17;  Penn  v.  Bibby, 
L.  R.  2  Ch.  127,  36  L.  J.  Ch.  455,  15  L.  T. 
Rep.  N.  S.  399,  15  Wkly.  Rep.  208;  Lane 
Fox  V.  Kensington  Electric  Lighting  Co., 
[1892]  3  Ch.  424,  67  L.  T.  Rep.  N.  S.  440; 
Nuttall  V.  Hargreaves,  [1892]  1  Ch.  23,  61 
L.  J.  Ch.  94,  65  L.  T.  Rep.  N.  S.  597,  40 
Wkly.  Rep.  200;  United  Tel.  Co.  v.  Harrison, 
21  Ch.  D.  720,  51  L.  J.  Ch.  705,  46  L.  T.  Rep. 
N.  S.  620,  30  Wkly.  Rep.  724;  Hills  v.  Lon- 
don Gaslight  Co.,  5  H.  &  N.  312,  29  L.  J. 
Exch.  409 ;  Gadd  v.  Manchester,  67  L.  T.  Rep. 
N.  S.  569.  Complete  specification  may  in- 
clude additional  details  not  departing  from 
the  general  nature  of  the  invention.  Siddell 
V.  Vickars,  30  Ch.  D.  92,  59  L.  T.  Rep.  N.  S. 
575  [affirmed  in  15  App.  Cas.  496,  60  L.  J. 
Ch.  105,  63  L.  T.  Rep.  N.  S.  590,  39  Wkly. 
Rep.  385];  Thomas  v.  Welch,  L.  R.  1  C.  P. 
192,  12  Jur.  N.  S.  316,  35  L.  J.  C.  P.  200; 
Moseley  v.  Victoria  Rubber  Co.,  57  L.  T.  Rep. 
N.  S.  142;  Woodward  v.  Sansum,  56  L.  T. 
Rep.  N.  S.  347. 

70.  See  note  supra,  69. 

71.  See  note  supra,  69. 

72.  Cleveland  Foundry  Co.  v.  Detroit  Vapor 
Stove  Co.,  131  Fed.  853,  68  C.  C.  A.  233; 
Western  Electric  Co.  v.  Sperry  Electric  Co., 
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ceding  action  by  the  patent  oflice.  Further  delay  works  an  abandonment  of  the 
application  unless  shown  to  the  satisfaction  of  the  commissioner  to  Jiave  been 
unavoidable.''^ 

d.  Oath.  An  amendment  which  is  witliin  the  scope  of  the  original  specifica- 
tion does  not  require  a  new  oath.''^  Otherwise,  liowever,  wliere  the  specification 
as  well  as  the  claim  is  enlarged  so  as  to  include  an  invention  not  before  described/^ 

5.  Allowance.  If  the  invention  is  found  to  be  patentable  the  application  must 
be  passed  and  allowed.™  The  applicant  must  pay  the  final  fee  within  six  months 
thereafter  and  the  patent  must  issue  witliin  three  months  after  the  j^ayinent  of 
the  final  fee  or  the  application  is  forfeited." 

6.  Forfeiture  and  Renewal,  A  case  forfeited  by  failure  to  pay  the  final  fee 
within  six  months  after  allowance  may  be  renewed  by  any  one  having  an  interest 
in  the  invention  at  any  time  witliin  two  years  after  the  original  notice  of  allow- 
ance.™ The  right  of  renewal,  whether  more  than  one  renewal  be  asked,  must  be 
exercised  within  the  two  years.''^  The  original  papers  may  be  used  in  the  renewal 
application  but  a  new  fee  is  required.^" 

7.  Abandonment.  Upon  the  failure  of  the  applicant  to  complete  his  application 
and  prepare  it  for  examination  within  one  year  after  the  filing  of  the  petition, 
and  upon  his  failure  to  take  proper  action  in  prosecution  of  it  within  one  year 
after  action  by  the  patent  office,  the  application  is  abandoned  unless  it  be  shown 
to  the  satisfaction  of  the  commissioner  that  the  delay  was  unavoidable.^^  The  com- 
missioner's ruling  upon  the  question  of  abandonment  of  an  application  is  final  and 
conclusive.^^ 

8.  Interference   —  a.  In  General.    Wliere  two  parties  make  application  for 


58  Fed.  186,  7  C.  C.  A.  164;  Beach  v.  Inman 
Mfg.  Co.,  74  Off.  Gaz.  379. 

Changing  "  cement "  to  "  hydraulic  cement  " 
is  not  new  matter.  National  Conduit  Mfg. 
Co.  V.  Connecticut  Pipe  Mfg.  Co.,  75  0£f.  Gaz. 
1361. 

Where  invention  resides  in  operation,  oper- 
ation cannot  be  changed.  American  Bell  Tel. 
Co.  V.  Century  Tel.  Co.,  109  Fed.  976. 

73.  U.  S.  Rev.  St.  (1878)  §  4894.  Deci- 
sion of  commissioner  is  final.  Western  Elec- 
tric Co.  V.  Sperry  Electric  Co.,  58  Fed.  186, 
7  C.  C.  A.  164. 

74.  Phillips  V.  Sensenich,  31  App.  Cas. 
(D.  C.)  159  ;  Cutler-Hammer  Mfg.  Co.  v.  Union 
Electric  Mfg.  Co.,  147  Fed.  260 ;  De  la  Vergne 
Refrigerating  Mach.  Co.  y.  Featherstone,  147 
U.  S.  209,  13  S.  Ct.  283,  37  L.  ed.  138;  John 
R.  Williams  Co.  V.  Miller,  etc.,  Mfg.  Co.,  107 
Fed.  290.  And  see  Wirt  v.  Hicks,  45  Fed. 
256,  holding  that  where  an  application  for 
a  patent  is  made  by  the  inventor  in  his  life- 
time by  attorney  tlie  fact  that  changes  were 
made  by  the  attorney  in  the  specifications  and 
claims  without  new  oaths  will  not  invalidate 
the  patent,  since  a  discretion  as  to  the  al- 
lowance of  such  amendiiiont  is  vested  in  the 
eoniniiHHiouei'. 

The  changing  of  claims  for  inventions  do- 
scribed  in  tli(^  Kpccifications  docs  not  enlai'go 
tlic  sco|!<.'  of  tlie  a pplicii lion  and  seoniH  to  )>o 
well  witliin  tlu;  iiudiority  of  altorncvs  Id 
jiroHcciile  it.  .Tolm  H.  VViliiams  Co,  n.  Miller, 
etc.,  MIg.  Co.,  107  Fed.  2!)0. 

75.  I'lii ;;!(•( (m  Mfg.  Co.  v.  West,  etc.,  Mfg. 
Co.,  Ill  U.  K.  ^00,  4  S.  Ct.  503,  2H  T..  ed.  41)3. 

76.  I'.  K.  1!cv.  St.  (1H7K)  «  4893  fH.  S. 
(!oni|).  St.  (1901)  |i.  33,S.|1  ;  Ifnl Icrwortli  V. 
U.  K.,  ll'-i  I'.  S.  5(1,  5  S.  Ct.  25,  2S  I,,  ed. 
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656;  In  re  Seely,  21  Fed.  Cas.  No.  12,632, 
McArthur  Pat.  Cas.  248;  In,  re  Wagner,  28 
Fed.  Cas.  No.  17,038,  McArthur  Pat.  Cas.  510. 

77.  U.  S.  Rev.  St.  (1878)  §  4885,  as 
amended  May  23,  1908,    Public  No.  133. 

78.  U.  S.'Rev.  St.  (1878)  §  4897  [U.  S. 
Comp.  St.  (1901)  p.  3386];  Christensen  v. 
Noyes,  15  App.  Cas.  (D.  C.)  94;  Bowers  v. 
San  Francisco  Bridge  Co.,  69  Fed.  640. 

79.  Weston  Electrical  Instrument  Co.  f. 
Empire  Electrical  Instrument  Co.,  131  Fed. 
90  [affirmed  in  136  Fed.  599,  69  C.  C.  A. 
329] ;  In  re  Attv.-Gen.,  70  Off.  Gaz.  493. 

80.  Pract.  Rule  170. 

81.  U.  S.  Rev.  St.  (1878)  §  4894,  as 
amended  March  3,  1897,  29  U.  S.  St.  at  L. 
692  [U.  S.  Comp.  St.  (1901)  p.  3384].  Two 
years  were  allowed  by  statute  upon  applica- 
tions filed  before  Jan.'l,  1S9S. 

Delay  caused  by  patent  ofBce  does  not  work 
abandonment.  Dolbear  r.  American  Bell  Tel. 
Co.,  126  U.  S.  1,  8  S.  Ct.  778,  31  L.  ed.  863; 
Adams  V.  Jones,  1  Fed.  Cas.  No.  57,  1  Fish. 
Pat.  Cas.  527,  2  Pittsb.  (Pa.)  73;  Crown 
Cork,  etc.,  Co.  r.  Aluminum  Stopper  Co.,  96 
Oil'.  Vr.xz.  2573. 

Negligence  of  attorney  is  no  e.xeuse  for 
(lolav.  J^ay  v.  Indianapolis  Brush,  etc.,  Mfg. 
(,'o.,'l20  Fed.  831,  57  C.  C.  A.  313. 

In  England  complete  specification  must  be 
filed  witliin  nine  months  after  provisional 
K|i('('i (ical ion  and  unless  accepted  in  i.wolve 
iiioiil.IiH  is  void.  Act  (  1883).  S  8. 

83.  \^'(^s^(lrn  Electric  Co.  (-'.  Sperry  Electric 
Co.,  58  Fed.  ISO,  7  C.  C.  A.  ](I4;  MelMillin  ('. 
Barcl.iv,  10  I'Vd.  Cas.  No.  8,902,  5  Vm]\.  Pat. 
(Vs.  IS!),  I  I'.iowst.  (Pa.)  276,  3  Pittsb.  (Pa.) 
377. 

83.  Interfering  patents  see  Infra,  VI,  !>. 
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a  patent  upon  substantially  the  same  patentable  invention  an  interference  is 
declared  to  exist,  and  the  parties  are  permitted  to  present  proofs  in  support  of 
their  claims.^^  The  question  to  be  determined  is  that  of  priority  of  invention.^^ 
Priority  is  ordinarily  the  only  thing  at  issue.^*^  The  right  of  one  of  the  parties  to 
make  a  claim  may  be  considered  as  an  ancillary  question.^"''  The  question  of 
patentability  is  not  involved.^'  The  proceedings  are  conducted  under  rules 
established  by  the  commissioner,^^  but  are  analogous  to  proceedings  in  equity  and 
the  same  rules  of  evidence  are  applicable.^''  The  issue  is  construed  in  accordance 
•with  the  specification  of  the  party  who  first  made  the  claim.^'^ 

b.  Between  Applicants  and  Patentees.  An  interference  must  always  involve 
au  application  for  a  patent,  but  may  be  declared  between  an  application  and  a 
patent  previously  granted  to  another  for  the  same  thing,  for,  although  the  patent 
ottico  cannot  cancel  the  patent  already  issued,  it  may  issue  a  second  patent  to  the 
real  iiiventor.^^ 


84.  U.  S.  Rev.  St.  (1S78)  §  4904  [U.  S. 
Comp.  St.  (1901)  p.  33S9]. 

There  must  be  two  claimants  for  the  same 
invention  or  tlie  interference  fails.  Cushman 
1-.  Lines,  10  App.  Cas.  (D.  C.)  156;  Tyson 
f.  Rankin,  24  Fed.  Cas.  No.  14,320,  McArthur 
Pat.  Cas.  202;  Lattig  v.  Dean,  117  Off.  Gaz. 
1798. 

Failure  to  move  to  dissolve  an  interference 

on  the  ground  that  an  accepted  amendment 
to  one  of  the  applications  involves  new  mat- 
ter is  an  acquiescence  in  the  allowance  of  the 
amendment.  Croskev  i'.  Atterbury,  9  App. 
Cas.  (D.  C.)  207. 

Interference  in  fact. —  Christie  v.  Seybold, 
5.5  Fed.  09,  5  C.  C.  A.  33;  Bain  v.  Morse,  2 
Fed.  Cas.  No.  754,  McArthur  Pat.  Cas.  90; 
Nichols  V.  Harris,  18  Fed.  Cas.  No.  10,244, 
McArthur  Pat.  Cas.  362;  Stephenson  v.  Hoyt, 
22  Fed.  Cas.  No.  13,373,  McArthur  Pat.  Cas. 
292.  Interference  in  fact  not  determined  by 
admissions.  Hutchinson  v.  Mever,  12  Fed. 
Cas.  No.  6,957. 

Lack  of  interference  see  Podlesak  v.  Meln- 
nernev,  26  App.  Cas.  (D.  C.)  399',  120  Off. 
Gaz.  2127;  O'Reilly  v.  Smith,  18  Fed.  Cas. 
Xo.  10,566,  McArthur  Pat.  Cas.  218;  Tyson 
f.  Rankin,  24  Fed.  Cas.  No.  14,320,  McArthur 
Pat.  Cas.  262;  Lallig  v.  Dean,  117  Off.  Gaz. 
1796. 

In  Canada  three  arbitrators  are  appointed 
to  determine.  Each  party  appoints  one,  and 
the  commissioner  of  patents  appoints  the 
third.  Pat.  Act,  35  Vict.  c.  26,  §  43;  Faller 
i;.  Avlen,  8  Ont.  L.  Rep.  70,  per  Anglin,  J. 
•  85.  U.  S.  Rev.  St.  (1878)  §  4904  [U.  S. 
Comp.  St.  (1901)  p.  3389]. 

The  question  whether  the  disclosure  in  a 
party's  application  is  sufficient  is  not  in  issue. 
Bechman  v.  Southgate,  28  App.  Cas.  (D.  C.) 
^05 ;  Lotterhand  v.  Hanson,  23  App.  Cas. 
(D.  C.)  372;  Sebiipphaus  v.  Stevens,  95  Off. 
Gaz.  1452;  Ostergren  v.  Tripler,  95  Off.  Gaz. 
837 ;  Dodge  r.  Fowler,  82  Off.  Gaz.  595. 

86.  Swihart  v.  Mauldin,  19  App.  Cas. 
(D.  C.)  570;  Austin  v.  Johnson,  18  App.  Cas. 
(D.  C.)  83;  Hisev  v.  Peters,  6  App.  Cas. 
(D.  C.)  68.  71  Off.  Gaz.  892;  Bechman  r. 
^Yood,  89  Off.  Gaz.  2462;  Hulett  v.  Long,  89 
Off.  Gaz.  1141;  Cross  f.  Phillips,  87  Off.  Gaz. 
1399;  Cushman  v.  Lines,  78  Off.  Gaz.  2051; 
Westinghouse  v.  Duncan,  66  Off.  Gaz.  1009. 


86a.  Podlesak  v.  Mclnnerney,  26  App.  Cas. 
(D.  C.)  399;  Lindmark  v.  Hodgkinson,  31 
App.  Cas.  (D.  C.)  612;  MacMulkin  x,.  BoUee, 
30  App.  Cas.  (D.  C.)  112;  U.  S.  Co.  v.  Moore, 
30  App.  Cas.  (D.  C.)  464. 

87.  Mell  V.  Midgley,  31  App.  Cas.  (D.  C.) 
534;  Sobey  v.  Holsclaw,  28  App.  Cas.  (D.  C.) 
65;  Johnson  v.  Mueser,  29  App.  Cas.  (D.  C.) 
6 1 ;  Dunbar  v.  Schellenger,  29  App.  Cas. 
(D.  C.)  129;  Slaughter  v.  Halle,  21  App.  Cas. 
(D.  C.)  19;  Newton  v.  Woodward,  16  App. 
Cas.  (D.  C.)  50S;  McBerty  v.  Cook,  16  App. 
Cas.  (D.  C.)  133;  Hill  v.  Hodge,  12  App.  Cas. 
(D.  C.)  528,  83  Off.  Gaz.  1211;  Doyle  v. 
McRoberts,  10  App.  Cas.  (D.  C.)  445,  79  Off. 
Gaz.  1029;  Hisey  V.  Peters,  6  App.  Cas. 
(D.  C.)  68,  71  Off.  Gaz.  892;  Latham  v. 
Armat,  95  Off.  Gaz.  232;  Hulett  v.  Long,  89 
Off.  Gaz.  1141. 

Res  judicata. —  Patentability  is  res  judi- 
cata. Herman  v.  Fullman,  23  App.  Cas. 
(D.  C.)  259';  Chandler  v.  Ladd,  5  Fed.  Cas. 
No.  2,593,  McArthur  Pat.  Cas.  493. 

There  must  be  an  adjudication  of  patenta- 
bility final  to  all  ordinary  intent  and  pur- 
poses before  the  court  can  be  called  upon  to 
determine  the  right  of  ownership  as  between 
rival  claimants.  Oliver  v.  Felbel,  20  App.  Cas. 
(D.  C.)  255. 

88.  U.  S.  Rev.  St.  (1878)  §§  483,  4905 
[U.  S.  Comp.  St.  (1901)  pp.  272,  3390]; 
Spear  v.  Abbott,  22  Fed.  Cas.  No.  13,222; 
Jones  r.  Starr,  117  Off.  Gaz.  1495;  Ross  v. 
Loewer,  77  Off.  Gaz.  2141. 

Time  for  taking  testimony  is  within  the 
discretion  of  commissioner  of  patents.  Plop- 
kins  V.  Lewis,  12  Fed.  Cas.  No.  6,688; 
O'Reilly  v.  Smith,  18  Fed.  Cas.  No.  10,566,  ., 
McArthur  Pat.  Cas.  218;  Wellman  r.  Blood,  ■• 
29  Fed.  Cas.  No.  17,385,  McArthur  Pat.  Cas. 
432. 

89.  Pract.  Rule  159;  Blackford  v.  Wilder, 
104  Off.  Gaz.  580;  Nielson  v.  Bradshaw,  91 
Off.  Gaz.  644. 

90.  Podlesak  v.  Mclnnerney,  26  App.  Cas. 
(D.  C.)  399,  120  Off.  Gaz.  2127;  Tracv  V. 
Leslie,  14  App.  Cas.  (D.  C.)  126,  87  Off.  Gaz. 
891;  Ruete  v.  Elwell,  87  Off.  Gaz.  2119.  And 
see  Sobey  v.  Holsclaw,  28  App.  Cas.  (D.  C.) 
65. 

91.  U.  S.  Rev.  St.   (1878)  §  4904  [U.  S. 
Comp.  St.  (1901)  p.  3389];  Pract.  Rule  93. 
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e.  Evidence  —  (i)  Burden  of  Proof.  The  burden  of  proof  in  an  interfer- 
ence case  is  upon  tlie  party  last  to  file  his  applicatior),"^  and  where  his  opponent 
has  a  patent  granted  before  that  filing  date  he  must  prove  his  case  beyond  a 
reasonable  doubt.^^  But  a  preponderance  of  evidence  will  be  sufficient  where 
the  question  involved  is  to  which  one  of  the  two  parties  making  separate  applies^ 
tions  for  patent  does  the  right  of  original  invention  or  discovery  of  tlie  subject- 
matter  in  issue  belong,^*  or  where  the  application  of  the  junior  party  was  pending 
when  a  patent  was  granted  to  his  adversary.^^  Where  each  of  two  parties  to  an 
interference  claims  a  disclosure  to  the  other,  the  presumption  is  in  favor  of  the 
one  who  lias  a  practical  knowledge  of  the  art,  and  against  the  one  who  has  not 
such  knowledge.^^ 


92.  Duff  V.  Latshaw,  31  App.  Cas.  (D.  C.) 
235;  Goolman  v.  Hobart,  31  App.  Cas.  (D.  C.) 
286;  Smith  V.  Smith,  31  App.  Cas.  (D.  C.) 
518;   Braunstein  v.  Holmes,  30   App.  Cas. 

(D.  C.)  328;  Weeks  v.  Dale,  30  App.  Cas. 

(D.  C.)  498;  Gibbons  v.  Peller,  28  App.  Cas. 

(D.  C.)  530;  Lowrie  V.  Taylor,  27  App. 
Cas.  (D.  C.)  522;  Cleveland  v.  Wilkin,  27  App. 
Cas.  (D.  C.)  311;  Bourn  v.  Hill,  27  App.  Cas. 

(D.  C.)  291;  Orcutt  v.  McDonald,  27  App. 
Cas.  (D.  C.)  228;  Fowler  v.  Dyson,  27  App. 
Cas.  (D.  C.)  52;  Ball  v.  Flora,  26  App.  Cas. 

(D.  C.)  394;  Herman  v.  Fullman,  23  App. 
Cas.  (D.  C.)  259;  Flora  v.  Powrie,  23  App. 
Cas.  (D.  C.)  19'5;  McKnight  v.  Pohle,  22 
App.  Cas.  (D.  C.)  219;  Flather  v.  Weber, 
21  App.  Cas.  (D.  C.)  179;  Tylers.  Kelcli,  19 
App.  Cas.  (D.  C.)  180.  And  see  supra,  IV, 
A,  5. 

Priority  of  invention  and  reasonable  dili- 
gence.—  He  must  show  not  only  priority  of 
invention,  but  also  reasonable  diligence  in 
adapting  and  perfecting  his  invention.  Fowler 
V.  Dyson,  27  App.  Cas.  (D.  C.)  52;  Ball  v. 
Flora,  26  App.  Cas.  (D.  C.)  394;  Funk  v. 
Haines,  20  App.  Cas.  (D.  C.)  285;  Hunter 
V.  Stikeman,  13  App.  Cas.  (D.  C.)  214;  Mc- 
Cormack  v.  Cleal,  12  App.  Cas.  (D.  C.)  335. 

When  burden  of  proof  increased. —  The  bur- 
den imposed  upon  an  applicant  in  interference 
with  a  patentee  is  increased  by  adverse  de- 
cisons  of  all  the  patent  office  tribunals.  John- 
son V.  Mueser,  29  App.  Cas.  (D.  C.)  61; 
Parkes  v-  Lewis,  28  App.  Cas.  (D.  C.)  1;  Or- 
cutt V.  McDonald,  27  App.  Cas.  (D.  C.)  228; 
Bauer  v.  Crone,  20  App.  Cas.  (D.  C.)  352; 
Macdonald  v.  Edison,  21  App.  Cas.  (D.  C.) 
527;  Hallwood  v.  Liihn-,  21  App.  Cas.  (D.  C.) 
01;  Swihart  v.  Mauhlin,  19  App.  Cas.  (D.  C.) 
570;  Cedge  v.  Cromwell,  19  App.  Cas. 
(D.  (;.)  192;  Howard  V.  Hey,  18  App.  Cas. 
(D.  C.)  142. 

When  burden  shifts. —  Where  the  junior 
party  to  an  iiitcil'crcMice  hIiows  by  his  evi- 
dence a  (liscl()siii(!  iuid  reduction  to  practice 
prior  it)  the  filing  dale  of  the  senior  iiarty's 
a[))ilicnli()n,  the  burden  of  proof  is  shii'l.cd  to 
the  Hciiior  |)ar(y  to  OHtaI)linh  a  date  of  in- 
vention ami  reduction  to  jirnctice  ])rior  to 
lliat  of  the  junior  jjarty.  lleimnii  )'.  it^ullnuvn, 
r.i  App.  CiiH.  (1).  (!.)  259. 

03.  McKiiiglH,  V.  Pohlo,  :!0  App.  Can. 
(I).  (!.)  1*2;  WeekH  Dale,  App.  Can. 
(I).  ('.)  'IDH;  LewiH  i\  Cronenieyer,  29  App. 
C(iK.  H).  ('.)  171;  Shuniiui  r.  Ul-all,  27  A|)p. 
CuH.   (I).  ('.)  329;  llolfe  P.  llnlVliinii,  2(! 
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App.  Cas.  (D.  C.)  336;  French  v.  Halcomb,  26 
App.  Cas.  (D.  C.)  307;  Quist  V.  Ostrom,  23 
App.  Cas.  (D.  C.)  69;  Sendelbach  v.  Gillette, 
22  App.  Cas.  (D.  C.)  168;  Gallagher  v.  Hast- 
ings, 21  App.  Cas.  (D.  C.)  88;  Dashiell  v. 
Tasker,  21  App.  Cas.  (D.  C.)  64;  Meyer  v. 
Sarfert,  21  App.  Cas.  (D.  C.)  20;  Gedge  v. 
Cromwell,  19  App.  Cas.  (D.  C.)  192;  Sharer 
V.  McHenry,  19  App.  Cas.  (D.  C.)  158; 
Eeichenbach  v.  Kelley,  17  App.  Cas.  (D.  C.) 
333;  Fefel  v.  Stocker,  17  App.  Cas.  (D.  C.) 
317;  Locke  v.  Boch,  17  App.  Cas.  (D.  C.)  75; 
Kelly  V.  Fynn,  16  App.  Cas.  (D.  C.)  573; 
Nielson  v.  Bradshaw,  16  App.  Cas.  (D.  C.) 
92;  Williams  v.  Ogle,  14  App.  Cas.  (D.  C.) 
145;  Guilbert  v.  Killinger,  13  App.  Cas. 
(D.  C.)  107;  Doyle  v.  McRoberts,  10  App. 
Cas.  (D.  C.)  445;  Hill  v.  Parmelee,  9  App. 
Cas.  (D.  C.)  503;  La  Flare  v.  Chase,  8  App. 
Cas.  (D.  C.)  83. 

A  limitation  on  this  doctrine  is  that  where 
a  patent  was  inadvertently  granted  to  one 
party  during  the  pendency  of  his  opponent's 
application  both  parties  are  to  be  treated  as 
if  they  were  applicants.  Cutler  v.  Leonard, 
31  App.  Cas.  (D.  C. )  297;  Jansson  v.  Lars- 
son,  30  App.  Cas.  (D.  C.)  203;  De  Ferranti 
V.  Lyndmark,  30  App.  Cas.  (D.  C.)  417; 
Fenner  v.  Blake,  30  App.  Cas.  (D.  C.)  507; 
Shaffer  v.  Dolan,  23  App.  Cas.  (D.  C.)  79  ;  Wat- 
son V.  Thomas,  23  App.  Cas.  (D.  C.)  65; 
Miehle  v.  Bead,  18  App.  Cas.  (D.  C.)  128; 
Hulett  V.  Long,  15  App.  Cas.  (D.  C.)  284  ;  Esty 
V.  Newton,  14  App.  Cas.  (D.  C.)  50;  Hunt  v. 
McCaslin,  10  App.  Cas.  (D.  C.)  527;  Paul 
V.  Hess,  115  Off.  Gaz.  251;  Furnian  V. 
Dean,  114  Off.  Gaz.  1552. 

Disclosure  to  patentee. —  A  junior  appli- 
cant in  interference,  if  he  would  prevail  on 
tlic  ground  that  he  disclosed  the  invention  to 
his  rival,  who  has  received  a  ])atent,  nuist 
jHovo  such  disclosure  beyond  a  reasonable 
doubt.  Anderson  v.  Wells,  27  App.  Cas. 
(D.  ('.)  115. 

94.  Flather  v.  Weber,  21  Ap)).  Cas.  (D.  C.) 
179. 

95.  Andrews  v.  Nilson,  27  App.  Cas.  (D.  C.) 
451. 

Burden  not  increased. —  The  burden  of  proof 
ini])0Hed  on  a  junior  ai)i)lieant  in  iuterforenco 
proeeedingH  is  noi  increased  by  the  granting 
of  a  |)Mleni,  lo  his  oppouenia  while  his  ap- 
pliculion  in  pending.  \,iuiH  v.  Scott,  26  Ajip. 
CiiH.  (1).  C.)  35.1. 

96.  Ali'Miuder  v.  Bhickiuini,  2(i  Ap]).  Can. 
(I).  ('.)  511. 
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(ii)  Admissibility  and  Weight  and  Sufficiency.  In  deciding  the  ques- 
tion of  priority  of  invention  the  ordinary  rules  as  to  the  admissibility  "  and  weight 
of  evidence  are  applied.^^  Corroboration  by  independent  circumstances  is 
necessary  .^^ 

d.  Pleadings.    If  a  party  to  an  interference  wishes  to  take  testimony  to  show 


97.  Nielson  v.  Bradshaw,  IG  App.  Cas. 
(D.  C.)  92,  91  Off.  Gaz.  G44. 

The  evidence  must  relate  to  the  relative 
rights  of  the  parties  involved  and  evidence 
that  some  third  party  was  prior  to  both  is 
irrelevant.  Brown  v.  Blood,  22  App.  Cas. 
(D.  C.)  216;  Garrels  v.  Freeman,  21  App. 
Cas.  (D.  C.)  207;  Foster  v.  Antisdel,  14 
App.  Cas.  (D.  C.)  552;  Yearsley  v.  Brook- 
field,  30  Fed.  Cas.  No.  18,131,  McArthur  Pat. 
Cas.  193. 

That  the  proofs  must  conform  to  the  issue 

see  Gibbons  i;.  Peller,  28  App.  Cas.  (D.  C.) 
530;  McKnight  v.  Pohle,  22  App.  Cas.  (D.  C.) 
219;  Sachs  v.  Hundhausen,  21  App.  Cas. 
(D.  C.)  511;  Blackford  v.  Wilder,  21  App. 
Cas.  (D.  C.)  1;  Tracy  v.  Leslie,  14  App.  Cas. 
(D.  C.)  126;  Mergenthaler  v.  Scudder,  11 
App.  Cas.  (D.  C.)  264. 

Ex  parte  afiSdavits  filed  after  the  close  of 
the  taking  of  testimony  to  correct  alleged 
errors  and  deficiencies  in  the  testimony  will 
not  be  considered.  Blackford  v.  Wilder,  104 
Off.  Gaz.  580;  Nielson  v.  Bradshaw,  91  Off. 
Gaz.  644. 

Exhibits  offered  may  be  examined  micro- 
scopically. Flora  V.  Powrie,  23  App.  Cas. 
(D.  C.)  195. 

Depositions  not  taken  in  accordance  with 
the  rules  will  not  be  considered.  Arnold  v. 
Bishop,  1  Fed.  Cas.  No.  552,  Cranch  Pat.  Dec. 
109,  McArthur  Pat.  Cas.  36;  Perry  v.  Cornell, 
19  Fed.  Cas.  No.  11,001,  Cranch  Pat.  Dec. 
130,  McArthur  Pat.  Cas.  66;  Jones  v.  Starr, 
117  Off.  Gaz.  1495. 

Testimony  in  one  interference  is  admissible 
in  a  second,  although  a  new  party  is  added. 
Carter  v.  Carter,  5  Fed.  Cas.  No.  2,475,  Mc- 
Arthur Pat.  Cas.  388;  Fames  v.  Richards,  8 
Fed.  Cas.  No.  4,240. 

Testimony  of  inventor  is  admissible  and  so 
is  proof  of  declaration  by  him.  Yearsley  v. 
Brookfield,  30  Fed.  Cas.  No.  18,131,  McArthui* 
Pat.  Cas.  193. 

An  inventor  who  has  assigned  his  rights  is 
not  a  competent  witness  nor  is  his  wife. 
Fames  v.  Eiehards,  8  Fed.  Cas.  No.  4,240. 

Objections  to  testimony  must  be  made  at 
proper  time.  Allen  v.  Alter,  1  Fed.  Cas.  No. 
212;  Brown  v.  Hall,  4  Fed.  Cas.  No.  2,008, 
6  Blatchf.  401,  3  Fish.  Pat.  Cas.  531;  Smith 
V.  Flickenger,  22  Fed.  Cas.  No.  13,047,  Cranch 
Pat.  Dec.  116,  McArthur  Pat.  Cas.  46.  Tech- 
nical objections  must  be  taken  before  hearing. 
Meyer  v.  Rothe,  13  App.  Cas.  (D.  C.)  97. 

98.  Signing  opponent's  application  as  a 
witness  is  strong  evidence  in  favor  of  the  lat- 
ter. Pickles  V.  Aglar,  13  App.  Cas.  (D.  C.) 
556;  Barr  Car  Co.  v.  Chicago,  etc.,  R.  Co., 
110  Fed.  972,  49  C.  C.  A.  194. 

Taking  assignment  from  opponent  is  evi- 
dence against  a  party.  Winslow  v.  Austin, 
14  App.  Cas.  (D.  C.)  137. 


Failure  of  party  to  deny  allegation  of  dis- 
closure to  him  by  opponent  is  conclusive 
against  him.  IngersoU  v.  Holt,  15  App.  Cas. 
(D.  C.)  519;  Winslow  v.  Austin,  14  App. 
Cas.  (D.  C.)  137. 

Long  delay  in  making  application  casts 
doubt  on  claims  of  early  invention.  Fefel  r. 
Stocker,  17  App.  Cas.  (D.  C.)  317;  Nielson 
V.  Bradshaw,  16  App.  Cas.  (D.  C.)  92;  Beals 
V.  Finkenbiner,  12  App.  Cas.  (D.  C.)  23; 
Hunt  V.  McCaslin,  10  App.  Cas.  (D.  C.)  527. 

Unsupported  recollections  of  witnesses  as 
to  facts  occurring  several  years  before  are 
insufficient  to  establish  priority  of  invention 
over  an  earlier  patent.  Brooks  v.  Sacks,  81 
Fed.  403,  26  C.  C.  A.  456.  And  see  Caster 
Socket  Co.  V.  Clark,  110  Fed.  976. 

The  unsupported  testimony  of  the  inventor 
or  of  two  joint  inventors  will  not  be  accepted 
as  sufficient  proof.  Durkee  v.  Winquist,  31 
App.  Cas.  (D.  C.)  248;  Taylor  v.  Lowrie,  27 
App.  Cas.  (D.  C.)  527;  French  V.  Halcomb,  26 
App.  Cas.  (D.  C.)  307;  Garrels  v.  Freeman, 
21  App.  Cas.  (D.  C.)  207;  Petrie  v.  De 
Schweinitz,  19  App.  Cas.  (D.  C.)  386;  Sharer 
V.  McHenry,  19'  App.  Cas.  (D.  C.)  158;  Mer- 
genthaler V.  Scudder,  11  App.  Cas.  (D.  C.) 
264;  Fay  v.  Mason,  120  Fed.  506  [reversed  on 
other  grounds  in  127  Fed.  325,  62  C.  C.  A. 
159]. 

99.  Podlesak  v.  Mclnnerney,  26  App.  Cas. 
(D.  C.)  399,  120  Off.  Gaz.  2127. 

Failure  to  rebut  sworn  statement  of  dis- 
closure.—  The  rule  that  the  failure  of  a  party 
to  an  interference  to  rebut  the  sworn  state- 
ment of  his  adversary  that  he  had  fully  dis- 
closed the  invention  to  him  furnishes  strong 
evidence  that  the  latter  is  not  the  prior  in- 
ventor does  not  apply  where  there  is  no  evi- 
dence of  a  complete  disclosure,  and  merely 
unsatisfactory  evidence  of  a  partial  disclos- 
ure. Podlesak  v.  Mclnnerney,  26  App.  Cas. 
(D.  C.)  399,  120  Off.  Gaz.  2127. 

SufSciency  of  memorandum  to  prove  prior 
conception  see  French  v.  Halcomb,  26  App. 
Cas.  (D.  C.)  307. 

Conduct  inconsistent  with  claims  see  Tal- 
bot V.  Monell,  23  App.  Cas.  (D.  C.)  108; 
Adams  i'.  Murphy,  18  App.  Cas.  (D.  C.)  172; 
Reichenbach  v.  Kelley,  17  App.  Cas.  (D.  C.) 
333;  Warner  v.  Smith,  13  App.  Cas.  (D.  C.) 
Ill;  Hill  V.  Parmelee,  9  App.  Cas.  (D.  C.) 
503;  Wells  t).  Reynolds,  4  App.  Cas.  (D.  C.)  43; 
Barr  Car  Co.  v.  Chicago,  etc.,  R.  Co.,  110  Fed. 
972,  49  C.  C.  A.  194;  Jenner  v.  Dickinson,  117 
Off.  Gaz.  600;  Harter  v.  Barrett,  114  Off.  Gaz. 
975;  Hillard      Brooks,  111  Off.  Gaz.  302. 

Evidence  held  sufficient  to  support  claim 
see  Turnbull  v.  Curtis,  27  App.  Cas.  (D.  C.) 
567. 

Evidence  insufficient  to  show  interference. — 
Podlesak  v.  Mclnnerney,  26  App.  Cas.  (D.  C.) 
399,  120  Off.  Gaz.  2127. 
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invention  before  liis  application  date,  lie  must  file  in  the  patent  office  a  statement 
within  a  time  fixed  and  before  seeing  his  opponent's  case  setting  fortii  tlie  dates 
of  his  conception  and  development  of  liis  invention.^  Such  statements  correspond 
to  the  pleadings,  and  the  party  will  not  be  permitted  to  prove  a  date  earlier  than 
alleged  therein.'^    The  statements  are  not  considered  as  proofs.'* 

e.  Second  Interference.  The  power  of  the  connnissioner  is  not  exhausted  by 
once  deciding  a  question  of  interference;*  but  where  cause  is  shown,  ho  may  per- 
mit the  unsuccessful  party  to  withdraw  his  application,  and  refilc  it  and  then 
declare  anew  an  interference  between  tlie  same  parties.^ 

9.  Appeal  —  a.  In  General.  A  party  dissatislied  with  the  rejection  of  his 
claims  by  the  primary  examiner  or  with  the  decision  in  an  interference  case  may 
appeal  to  the  board  of  examiners-in-chief ; if  dissatisfied  with  their  decision  he 
may  appeal  to  the  commissioner  in  person  and  if  dissatisfied  with  his  decision  he 
may  appeal  to  the  court  of  appeals  of  the  District  of  Columbia.^  No  appeal  lies 
to  the  supreme  court  from  the  court  of  appeals,  in  a  case  brought  up  from  the 
patent  olhce.^  There  is  no  appeal  to  the  secretary  of  the  interior  from  the 
commissioner's  action  granting  or  refusing  patents  and  he  cannot  control  in  any 
way  such  action.^" 

b.  Who  Entitled  to  Appeal.    One  to  whom  a  patent  is  allowed  has  no  grounds 


Admissions  as  proving  disclosure  see  Henry 
f.  Doble,  27  App.  Cas.  (D.  C.)  33. 

1.  Praet.  Rule  110. 

Amendment  of  the  statement  may  be  per- 
mitted in  the  discretion  of  the  commissioner 
upon  proper  showing.  Cross  i'.  Phillips,  14 
App.  Cas.  (D.  C.)  228;  Stevens  v.  Seher, 
11  App.  Cas.  (D.  C.)  245;  Parker  v.  Appert, 
8  App.  Cas.  (D.  C.)  270. 

For  variance  between  allegations  and  proofs 
see  Herman  i\  Fullman,  23  App.  Cas.  (D.  C.) 
259;  Shaffer  v.  Dolan,  23  App.  Cas.  (D.  C.) 
79. 

2.  Pract.  Eule  110;  Parkes  v.  Lewis,  28 
App.  Cas.  (D.  C.)  1;  Lowrie  v.  Taylor,  27 
App.  Cas.  (D.  C.)  522;  Neth  v.  Olimer,  27 
App.  Cas.  (D.  C.)  319;  Fowler  r.  Boyce, 
27  App.  Cas.  (D.  C.)  48;  Fowler  v.  McBerty, 
27  App.  Cas.  (D.  C.)  41,  46;  Funk  i'. 
Haines,  20  App.  Cas.  (D.  C.)  285;  Bader 
r.  Vajen,  14  App.  Cas.  {D.  C.)  241;  Cross  v. 
Phillips,  14  App.  Cas.  (D.  C.)  228;  Stevens 
V.  Seher,  11  App.  Cas.  (D.  C.)  245;  Col- 
lioun  r.  Hodgson,  5  App.  Cas.  (D.  C.)  21; 
Hammond  !;.  Basch,  115  Off.  Gaz.  804. 

Where  the  commissioner  has  refused  to 
permit  an  amendment  of  the  statement,  evi- 
dence to  show  dates  other  ilinn  those  given  in 
the  statement  are  inadmissible.  Fowler  (,'. 
BoycG,  27  App.  Cas.  (D.  C.)  55;  Fowler 
V.  Dyson,  27  App.  Cas.  (D.  C.)  52;  Fowler  v. 
McBerty,  27  Aj))).  Cas.  (D.  C.)  41,  40.  The 
rule  will  not  lie  ignonnl,  with  tlio  consent  of 
tlie  couiiHcl,  iink'SH  expressly  approved  by  the 
coinmissioner  of  jjatciiLs  or  his  rejircsenta- 
tivc's.  While  ciiaes  may  often  arise  where  the 
it>t('r('Ht  of  the  parties  to  inlerfenmcc  ])r()- 
(•(■(•(lings  anrl  the  jiuhlic  will  be  best  sub- 
served liy  pcrtiiifUng  dates  earlier  1-lian  Ihoso 
Hf't  forth  ill  the  prcliiiiiiiary  Htiiteiiu^iify  (o  bn 
proveil,  (his  should  bo  done  luidcr  tlic  siiper- 
viHion  of  mill  with  tlic  iipprovnl  of  the  piilciit 
olUcc.     t'owli'i'  v.  liiM'ci',  miprii, 

3.  IngcrKidl  r.  11. .il,  15  Ap)).  Ciis.  (1).  C.) 
r,I!i. 


4.  Matthews  v.  Wade,  10  Fed.  Cas.  No. 
9,202,  McArthur  Pat.  Cas.  143;  Potter  v. 
Dixon,  19  Fed.  Cas.  No.  11,325,  5  Blatchf. 
ICO,  2  Fish.  Pat.  Cas.  381. 

5.  Matthews  v.  Wade,  16  Fed.  Cas.  No. 
9,292,  McArthur  Pat.  Cas.  143. 

6.  U.  S.  Rev.  St.  (1878)  §  4909  [U.  S. 
Comp.  St.  (1901)  p.  3390];  U.  S.  v.  Allen, 
192  U.  S.  543,  24  S.  Ct.  416,  48  L.  ed.  555. 

Appeals  in  interference  and  from  rejection 
of  claims  are  separate  and  distinct  rights. 
Hisey  v.  Peters,  0  App.  Cas.  (D.  C.)  OS. 

7.  U.  S.  Rev.  St.   (1878)  §  4910  [U.  S. 
Comp.  St.  (1901)  p.  3391]. 

Assistant  commissioner  may  hear  and  de- 
cide appeals.  U.  S.  v.  Duell,  17  App.  Cas. 
(D.  V.)  575. 

8.  U.  S.  Rev.  St.  (1878)  §  4911,  and  U.  S. 
St.  at  L.  p.  430,  §  9,  27  U.  S.  St.  at  L.  436 
[U.  S.  Comp.  St.  (190J  )  p.  3391];  Butter- 
worth  v.  U.  S.,  112  U.  S.  50,  5  S.  Ct.  25,  28 
L.  ed.  050. 

Constitutionality  of  statutes. —  Statute  per- 
mitting appeals  to  the  court  of  appeals  is 
.constitutional.  U.  S.  v.  Duell,  13  App.  Cas.« 
(D.  C.)  379  laffirmcd  in  SO  Off.  Gaz.  995]; 
U.  S.  (\  Sinniour,  10  App.  Cas.  (D.  C.) 
294. 

Appeal  not  a  proceeding  in  equity. —  An  ap- 
peal to  this  court  in  an  interference  case  is 
not  a  proceeding  in  ecjuity,  and  the  provi- 
sions of  U.  S.  R;>v.  St.  (1878)  §  4915  [U.  S. 
Comp.  St.  (1901)  p.  3392],  providing  for" 
relief  by  a  bill  in  oiiuity  wliere  the  patent 
has  been  finally  refused,  do  not  ap]ily.  It  is 
a  jiroeeeding  at  law,  and  hence  a  (lecision  of 
the  su|ireme  court  of  the  Uiiiled  States  as  to 
the  statute  referred  to  does  nut  apply.  Sobcy 
r.  llolHclnw,  28  App.  Cas.  (1).  C.)  65. 

9.  Koussi>au  r.  P.i-own,  21  App.  Cas.  (D.  C.) 
7:1. 

10.  V.  S.  r.  Seyiiimir,  10  App.  Ciis.  (1).  C.) 
2!).|;  Butterw(n-th  r.  1 1.  S.,  112  U.  S.  50,  ,'i 
S.  Ct.  25.  28  L.  od.  656;  IT.  H.  C.  Duell,  80 
Oir.  (!a/,.  !)!)5. 


[  V.  C,  8.  d| 


PATENTS 


[30  Cyc]  897 


for  appeal."  There  is  a  conflict  of  authority  as  to  whether  a  patentee  may  appeal 
from  an  adverse  decision  in  interference  proceedings;  while  there  are  some  deci- 
sions afiirraing  the  right  of  appeal/^  the  weight  of  authority  is  against  it,'^  it  being 
said  that  a  decision  awarding  priority  to  the  applicant  and  granting  him  a  patent 
does  not  invalidate  the  existing  patent.'* 

e.  Formalities  and  Ppoceedings.  The  appellant  must  tile  in  the  patent  office 
within  a  fixed  time  a  notice  of  appeal  to  the  court  of  appeals  together  with  his 
reasons  of  appeal  specifically  set  forth  in  writing  and  within  a  fixed  time  there- 
after must  file  in  court  a  certified  copy  of  all  the  original  papers  and  evidence  in 
the  case.'^  The  commissioner  must  furnish  the  court  with  a  statement  in  writing 
of  the  gi'ounds  for  his  decision  touching  the  points  involved  in  the  reasons  of 
appeal.'^  The  commissioner  and  examiners  may  be  examined  orally  by  the 
court."  Officers  of  the  patent  office  may  attend  the  hearing  and  advise  the 
court.'^ 

d.  Appealable  Decisions.  An  action  which  amounts  to  a  final  refusal  of  a 
patent  as  requested  is  to  be  regarded  as  a  rejection  and  appealable  whatever  form 
that  action  may  take.'*  The  refusal  to  entertain  an  application  is  a  rejection,^ 
and  the  requirement  that  an  application  be  divided  is  a  rejection  and  appealable.^' 
Mere  interlocutory  or  preliminary  rulings  or  orders  are  not  appealable  but  only 
final  decisions.^  A  rejection  or  decision  by  the  commissioner  is  appealable  even 
where  there  has  been  no  decision  in  the  case  by  the  examiner  or  examiners-in- 
chief."'^    A  refusal  of  a  rehearing  is  not  appealable ;  ^  nor  is  a  decision  dissolving 


11.  Cushman  v.  Lines,  10  App.  Gas.  (D.  C.) 
156. 

12.  Babeock  v.  Degener,  2  Fed.  Gas.  No. 
698,  McArthur  Pat.  Gas.  607 ;  Beach  v.  Tucker, 
2  Fed.  Gas.  No.  1,153. 

13.  Drake  v.  Gunningham,  7  Fed.  Gas.  No. 
4,060,  McArthur  Pat.  Gas.  378;  Hopkins  v. 
Bamum,  12  Fed.  Gas.  No.  6,685,  McArthur 
Pat.  Gas.  334;  Pomeroy  v.  Gonnison,  19  Fed. 
Gas.  No.  11,259,  Granch  Pat.  Dee.  112,  Mc- 
Arthur Pat.  Gas.  40;  Whipple  v.  Eenton,  29 
Fed.  Gas.  No.  17,521,  McArthur  Pat.  Gas. 
332. 

14.  Pemeroy  v.  Gonnison,  19  Fed.  Gas.  No. 
11,259,  Granch  Pat.  Dee.  112,  McArthur  Pat. 
Gas.  40. 

15.  U.  S.  Rev.  St.  (1878)  §§  4912,  4913 
[U.  S.  Comp.  St.  (1901)  p.  3391]. 

Reasons  of  appeal  must  be  clear  and  defi- 
nite. Blackinton  v.  Douglass,  3  Fed.  Gas. 
No.  1,470,  McArthur  Pat.  Gas.  622;  Green- 
ough  V.  Glark,  10  Fed.  Gas.  No.  5,784,  Mc- 
Arthur Pat.  Gas.  173. 

16.  U.  S.  Rev.  St.  (1878)  §  4913  [U.  S. 
Gomp.  St.  (1901)  p.  3391];  Ghandler  v. 
Ladd,  5  Fed.  Gas.  No.  2,593,  McArthur  Pat. 
Gas.  493;  In  re  Henry,  11  Fed.  Gas.  No.  6,371, 
McArthur  Pat.  Gas.  467. 

17.  U.  S.  Rev.  St.  (1878)  §  4913;  Richard- 
son V.  Hicks,  20  Fed.  Gas.  No.  11,783,  McAr- 
thur Pat.  Gas.  335;  In  re  Seely,  21  Fed.  Gas. 
No.  12,632,  McArthur  Pat.  Gas.  248. 

18.  Perry  v.  Gornell,  19  Fed.  Gas.  No. 
11,001,  Granch  Pat.  Dec.  130,  McArthur  Pat. 
Gas.  66. 

19.  U.  S.  V.  Allen,  192  U.  S.  543,  24  S.  Gt. 
416,  48  L.  ed.  555;  HoUoway  v.  Whiteley,  4 
Wall.  (U.  S.)  522,  18  L.  ed.  335. 

20.  Hollowav  v.  Whiteley,  4  Wall.  (U.  S.) 
522,  18  L.  ed.'335. 

21.  Ex  p.  Frasch,  192  U.  S.  566,  24  S.  Gt. 
424,  48  L.  ed.  564;  U.  S.  v.  Allen,  192  U.  S. 
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543,  24  S.  Gt.  416,  48  L.  ed.  555  \_overruling 
In  re  Frasch,  20  App.  Gas.  (D.  G.)  298; 
Blackford  v.  Wilder,  104  Off.  Gaz.  582]. 

22.  Davis  v.  Garrett,  28  App.  Gas.  (D.  G.) 
9;  Jones  V.  Starr,  26  App.  Gas.  (D.  C.)  64; 
Herman  v.  Fullman,  23  App.  Gas.  (D.  C.) 
259;  Hulett  V.  Long,  15  App.  Gas.  (D.  G.) 
284;  Gross  v.  Phillips,  14  App.  Gas. 
(D.  G.)  228;  In  re  Marshutz,  13  App.  Gas. 
(D.  G.)  228;  In  re  Neill,  11  App.  Gas.  (D.  G.) 
584;  Westinghouse  v.  Duncan,  2  App.  Gas. 
(D.  G.)  131;  In  re  Ghinnock,  21  D.  G.  694; 
Allen  V.  U.  S.,  116  Off.  Gaz.  2253;  Hillard  v. 
Brooks,  111  Off.  Gaz.  302;  Luger  v.  Brovcn- 
ing,  104  Off.  Gaz.  1123;  Swihart  v.  Mauldin, 
99  Off.  Gaz.  2322. 

Application  of  rule. —  A  motion  to  dissolve 
an  interference  in  the  patent  ofi5ce  before  the 
final  hearing  of  the  question  of  priority,  and 
before  the  case  is  ready  for  such  hearing,  is 
an  interlocutory  proceeding,  and  is  not  ap- 
pealable to  the  court  of  appeals  unless  made 
so  by  statute  or  rule  of  court.  Allen  v.  U.  S., 
26  App.  Gas.  (D.  G.)  8. 

23.  Holloway  v.  Whiteley,  4  Wall.  (U.  S.) 
522,  18  L.  ed.  335;  In  re  Ghambers,  5  Fed. 
Gas.  No.  2,581,  McArthur  Pat.  Gas.  641; 
Snowden  v.  Pierce,  22  Fed.  Gas.  No.  13,151,  2 
Hayw.  &  H.  386.  See,  however.  Ex  p.  Frasch, 
192  U.  S.  566,  24  S.  Gt.  424,  48  L.  ed.  564; 
and  the  dictum  to  the  contrary  in  Westing- 
house  V.  Duncan,  2  App.  Gas.  (D.  G.)  131. 

24.  Greenwood  v.  Dover,  23  App.  Gas. 
(D.  G. )  251;  Ross  v.  Loewer,  9  App.  Gas. 
(D.  G.)  563;  In  re  Janney,  13  Fed.  Gas.  No. 
7,209,  Granch  Pat.  Dee.  143,  McArthur  Pat. 
Gas.  86 ;  In  re  Rouse,  20  Fed.  Gas.  No.  12,086, 
McArthur  Pat.  Gas.  286. 

Refusal  by  commissioner  to  reopen  case  and 
his  action  suppressing  testimony  for  irregu- 
larity are  not  appealable.  Jones  v.  Starr,  117 
Off.  Gaz.  1495. 
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an  interference.^  The  reasons  for  a  decision  are  not  appealable,  but  only  the 
decision  itself.'^^ 

e.  Review.  On  appeal  from  the  decision  of  the  commissioner  of  patents  the 
court  is  limited  to  the  points  involved  in  the  reasons  of  appeal.'"  And  the  exer- 
cise of  the  discretion  of  the  commissioner  of  patents  should  not  be  disturbed  save 
where  that  discretion  has  palpably  been  abused.^  Except  in  extraordinary  cases, 
the  court  will  not  disturb  the  findings  of  fact  of  the  patent  office.  Nevertheless 
the  court  is  not  bound  by  the  conclusions  drawn  from  such  facts,  unless  convinced 
that  such  conclusions  are  correct.^^  The  question  of  identity  of  invention  is  in 
general  one  which  should  be  settled  by  the  experts  of  the  patent  office,  and  not 
by  the  court.^  And  the  question  of  the  operativeness  of  the  device  cannot  be 
considered  by  this  court  as  an  incident  of  the  main  question  of  priority.^^  So  the 
court  will  not  consider  the  patentability  of  the  invention,  the  question  in  inter- 
ference cases  being  one  of  priority  and  not  of  patentability.^  The  unanimous 
decision  of  the  patent  office  will  not  be  reversed  except  for  clear  error.^^  It  will 
not  be  reversed  on  any  mere  question  of  doubt  whether  it  be  correct  or  not.^  If 
the  decision  of  the  commissioner  is  correct  the  fact  that  his  opinion  is  erroneous 


25.  Herman  v.  Fullman,  23  App.  Cas. 
(D.  C.)  259;  Cushman  v.  Lines,  10  App. 
Cas.  (D.  C.)  156;  Hillard  v.  Brooks,  111  Off. 
Gaz.  302.  Contra,  see  Carter  v.  Carter,  5  Fed. 
Cas.  No.  2,475,  McArthur  Pat.  Cas.  388; 
King  V.  Gedney,  14  Fed.  Cas.  No.  7,795,  Mc- 
Arthur Pat.  Cas.  443. 

26.  In  re  Aiken,  1  Fed.  Cas.  No.  107,  Mc- 
Arthur Pat.  Cas.  126;  In  re  Crooker,  6  Fed. 
Cas.  No.  3,414,  McArthur  Pat.  Cas.  134; 
Ex  p.  Spence,  22  Fed.  Cas.  No.  13,228. 

Mere  comments  by  the  commissioner  in  his 
decision  are  not  appealable.  In  re  Freeman, 
23  App.  Cas.  (D.  C.)  226. 

27.  In  re  Conklin,  1  McArthur  (D.  C.) 
375;  In  re  Aiken,  1  Fed.  Cas.  No.  107,  Mc- 
Arthur Pat.  Cas.  126;  Arnold  v.  Bishop,  1 
Fed.  Cas.  No.  553,  McArthur  Pat.  Cas.  36, 
Cranch  Pat.  Dec.  109;  Burlew  v.  O'Neil,  4 
Fed.  Cas.  No.  2,167,  McArthur  Pat.  Cas. 
168. 

New  matter  is  not  considered.  In  re  Jack- 
son, 13  Fed.  Cas.  No.  7,126,  McArthur  Pat. 
Cas.  485;  In  re  Jewett,  13  Fed.  Cas.  No. 
7,308,  McArthur  Pat.  Cas.  259;  Ex  p.  Sand- 
ers, 21  Fed.  Cas.  No.  12,292;  Sturtevant  V. 
Gresnough,  23  Fed.  Cas.  No.  13,579. 

28.  Davis  v.  Garrett,  28  App.  Cas.  (D.  C.) 
9;  In  re  Frasch,  27  App.  Cas.  (D.  C.)  25. 
And  see  Jones  v.  Starr,  26  App.  Cas.  (D.  C.) 
64. 

Extent  of  oral  argument. —  The  court  can- 
not control  the  action  of  the  coniniissionor  of 
patents  in  a  discretionary  matter,  such  as 
the  extent  of  oral  argument  to  be  porniitted 
at  a  lifiiring  of  an  interference.  Sobey  v. 
Ilolscliiw,  28  App.  Cas.  (D.  C.)  65. 

Leave  to  amend. —  Whether  leave  shall  be 
given  to  amend  a  pieliniinary  stiileutent  is  a 
inatlcr  tluit  icsts  in  the  discretion  of  the 
commiKHioner  of  j)atentfl,  and  is  not  review- 
abl((  in  Uic.  court  of  a))p('ttln,  siivo  jioHsibly 
in  a  caHC  of  ))alpiihl('  abuse  of  tliat  di.s- 
erciion.  N(fth  v.  Olinier,  27  Ai)p.  ('as. 
(I).  (',.)  319. 

20.  OTonncll  n.  Schmidt,  27  App.  Cas. 
(I).  ('.)  77. 

30.  I'liiliCH     r.     LewiH,     2H     App.  CaH. 
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(D.  C.)  1.  And  see  Bechman  v.  Southgate, 
28  App.  Cas.  (D.  C.)  405,  holding  that  ex- 
cept in  extreme  cases  this  court  will  not 
go  behind  the  declaration  of  interference  in 
order  to  determine  the  question  of  identity 
of  invention ;  and  such  a  case  is  not  presented 
where  it  appears  that  the  assignee  and  em- 
ployer of  the  junior  and  unsuccessful  party, 
after  the  latter  saw  his  rival's  application 
and  drawings,  filed  the  junior  party's  appli- 
cation, with  specifications  reading  very  much 
like  those  of  the  senior  party. 

31.  Duryea  v.  Rice,  28  App.  Cas.  (D.  C.) 
423. 

32.  Orcutt  V.  McDonald,  27  App.  Cas. 
(D.  C.)  228;  Hillard  v.  Brooks,  23  App.  Cas. 
(D.  C.)  526;  Ostergreen  v.  Tripler,  17  App. 
Cas.  (D.  C.)  557;  Schupphaus  v.  Stevens,  17 
App.  Cas.  (D.  C.)  548;  Latham  v.  Armat, 
17  App.  Cas.  (D.  C.)  345;  Newton  v.  Wood- 
ward, 17  App.  Cas.  (D.  C.)  34;  Westing- 
house  V.  Duncan,  2  App.  Cas.  (D.  C.)  131; 
Stone  V.  Pupin,  100  Off.  Gaz.  1113.  See  also 
Potter  V.  Mcintosh,  28  App.  Cas.  (D.  C.) 
510;  Kreag  v.  Geen,  28  App.  Cas.  (D.  C.) 
437;  Sobey  v.  Holsclaw,  28  App.  Cas.  (D.  C.) 
65.  But  see  Burrows  v.  Wetherill,  4  Fed. 
Cas.  No.  2,208,  McArthur  Pat.  Cas.  315; 
Jones  v.  Wetherill,  13  Fed.  Cas.  No.  7,508, 
McArthur  Pat.  Cas.  409;  5i"earsley  v.  Brook- 
field,  30  Fed.  Cas.  No.  18,131,  McArthur  Pat. 
Cas.  193. 

33.  Parkes  I.cwis,  28  App.  Cas.  (D.  C.) 
1;  Bourn  i\  Hill,  27  App.  Cas.  (D.  C.)  2!)1; 
Fowlor  r.  McBertv,  27  App.  Cas.  (D.  C.)  41, 
46;  Ball  /'.  Flora,"  26  App.  Cas.  (D.  C.)  394; 
Flora  V.  Powrie,  23  App.  Cas.  (D.  C.)  195; 
Talbott  V.  Monell,  23  App.  Cns.  (D.  C.) 
108;  Clobb  V.  Goebel,  23  App.  Cas.  (D.  C.) 
75. 

Unanimity  in  the  paient  ofTico  tribunals 
imposes  upon  ilie  a|)i)ellnnt  in  Ibis  court  the 
burden  of  sliowing  very  cleiirly  (but  the  <'oni- 
misHloner  erred  in  I  be  liiinl  (lecision  appealed 
from.  In  re  Clunies,  28  A])p.  Cas.  (1).  C.) 
18;  PiukcH  V.  Lewis,  28  Ajip.  Ciis.  (D.  C.)  1. 

34.  Orcnit  v.  McDonald,  27  App.  Cas. 
(D.  C.)  228. 
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is  immaterial.^  Tlie  court  has  no  power  to  send  the  case  bade  to  take  further 
proofs.^'' 

f.  Time  For  Appeal.  Appeals  must  be  taken  from  the  patent  office  within 
one  year,^^  or  within  a  shorter  period  fixed  in  tlie  decision.^^  Kotice  of  appeal  to 
the  court  of  appeals  from  decisions  of  the  commissioner  must  be  given  to  the 
commissioner  of  patents  within  forty  days  from  the  date  of  the  decision  exclusive 
of  Sundays  and  holidays.^^  A  transcript  of  the  record  must  be  tiled  in  the  court 
of  appeals  within  forty  days  thereafter.'^" 

10.  Caveats  —  a.  In  General.  A  caveat  is  simply  notice  that  the  one  tiling  it 
claims  to  be  the  inventor  of  the  subject-matter  disclosed.''^  It  entitles  him  to 
notice  from  the  patent  office  if  any  one  files  an  application  for  the  same  thing 
within  the  life  of  the  caveat  which  is  one  year/^  but  it  does  not  entitle  him  to 
notice  of  applications  filed  previously  or  subsequently.^^  Its  j^urpose  is  to  prevent 
the  issue  of  a  patent  to  another  while  the  caveator  is  perfecting  his  invention.'** 
But  the  fact  that  a  patent  is  inadvertently  granted  while  a  caveat  is  pending  does 
not  of  itself  vacate  the  patent,  or  authorize  the  granting  of  a  patent  to  the  other 
party  unless  he  shows  priority  of  invention.*^  The  caveat  is  not  conclusive  evi- 
dence tliat  the  invention  is  in  part  perfected  ;  a  person  may  chose  to  file  a  caveat 
while  he  is  going  on  and  making  improvements  upon  an  invention  which  he  has 
already  completed  so  as  to  be  of  practical  utility .^^ 

b.  By  Whom  Filed.  A  caveat  can  be  filed  only  by  the  actual  inventor  but 
may  be  filed  by  a  foreigner  as  well  as  a  citizen  of  the  United  States." 


35.  In  re  Aiken,  1  Fed.  Cas.  No.  107,  Mc- 
Arthur  Pat.  Cas.  126 ;  In  re  Crooker,  6  Fed. 
Cas.  No.  3,414,  McArthur  Pat.  Cas.  134. 

36.  Ex  p.  Sanders,  21  Fed.  Cas.  No.  12,292; 
Blackford  v.  Wilder,  104  Off.  Gaz.  580. 

37.  U.  S.  Eev.  St.  (1878)  §  4894. 
Motion  for  rehearing  does  not  extend  time. 

Ross  V.  Loewer,  9  App.  Cas.  (D.  C.)  563; 
Ex  p.  Linton,  15  Fed.  Cas.  No.  8,378. 

Appellant  entitled  to  time  allowed  by 
rules. —  An  appeal  from  the  decision  of  the 
commissioner  of  patents  Avill  not  be  dismissed 
because  the  appellant  has  aA'ailed  himself  of 
all  the  time  allowed  by  the  rules  for  taking 
and  perfecting  his  appeal,  although  by  so 
doing  he  necessarily  prevents  the  hearing  of 
the  appeal  until  after  the  summer  recess  of 
the  court.  Jones  v.  Starr,  26  App.  Cas. 
(D.  C.)  64. 

Computation  of  time. —  Saturday  half  holi- 
days do  not  count  in  computing  time.  Ocum- 
paugh  V.  Norton,  114  Off.  Gaz.  545. 

38.  U.  S.  Rev.  St.  (1878)  §  4904  [U.  S. 
Comp.  St.  (1901)  p.  33891;  Greenough  v. 
Clark,  10  Fed.  Cas.  No.  5,784,  McArthur  Pat. 
Cas.  173 ;  Justice  v.  Jones,  14  Fed.  Cas.  No. 
7,588,  McArthur  Pat.  Cas.  635. 

Power  to  limit  time. — ^The  court  has  au- 
thority to  limit  the  time  for  appeals.  In  re 
Hien,  166  U.  S.  432,  17  S.  Ct.  624,  41  L.  ed. 
1066. 

39.  U.  S.  Rev.  St.  (1878)  §  4912  [U.  S. 
Comp.  St.  (1901)  p.  3391];  Pract.  Rule  149; 
Ross  V.  Loewer,  9  App.  Cas.  (D.  C.)  563; 
Hein  v.  Pungs,  9  App.  Cas.  (D.  C.)  492; 
In  re  Bryant,  9  App.  Cas.  (D.  C.)  447. 

40.  Court  of  Appeals,  rule  21. 

41.  U.  S.  Electric  Co.  v.  Jamaica,  etc.,  Co., 
61  Fed.  655;  Hoe  v.  Kahler,  12  Fed.  Ill,  20 
Blatchf.  430;  Heath  v.  Hildreth,  11  Fed. 
Cas.  No.  6,309 ;  Ex  p.  Woodruff,  30  Fed.  Cas. 
No.  17,989. 


In  Canada  the  law  is  substantially  the 
same  as  that  in  the  United  States.  Pat.  Act, 
35  Vict.  e.  26,  §  39. 

In  England  a  caveat  is  simply  opposition 
at  any  stage  to  the  grant  of  a  patent  to  an- 
other. In  re  Johnson,  13  Ch.  D.  398  note,  28 
Wkly.  Rep.  709  note;  In  re  Somerset,  13 
Ch.  D.  397,  42  L.  T.  Rep.  N.  S.  635,  28  Wkly. 
Rep.  709.  It  entitles  the  caveator  to  notice. 
Reg.  V.  Cutler,  14  Q.  B.  372  note,  68  E.  C.  L. 
373,  3  C.  &  K.  215,  1  Starke  354,  2  E.  C.  L. 
138;  Matter  of  Fawcett,  2  De  G.  M.  &  G.  439, 
51  Eng.  Ch.  344,  42  Eng.  Reprint  942. 

42.  U.  S.  Rev.  St.  (1878)  §  4902  [U.  S. 
Comp.  St.  (1901)  p.  3388];  Allen  v.  Hunter, 
1  Fed.  Cas.  No.  225,  6  McLean  303;  Bell  v. 
Daniels,  3  Fed.  Cas.  No.  1,247,  1  Bond  212, 
1  Fish.  Pat.  Cas.  372. 

Prior  caveat. —  One  who  has  filed  a  caveat 
cannot  be  prejudiced  by  the  omission  of  the 
commissioner  to  give  him  notice  of  the  appli- 
cation for  a  patent  by  one  who  had  filed  a 
prior  caveat.  Phelps  v.  Brown,  19  Fed.  Cas. 
No.  11,072,  4  Blatchf.  362,  1  Fish.  Pat.  Cas. 
479. 

43.  U.  S.  Rev.  St.  (1878)  §  4902  [U.  S. 
Comp.  St.  (1901)  p.  3388];  Johnson  f.  Onion, 
13  Fed.  Cas.  No.  7,401,  4  Fish.  Pat.  Cas.  170, 
3  Hughes  290. 

44.  Allen  v.  Hunter,  1  Fed.  Cas.  No.  225, 
6  McLean  303. 

45.  Cochrane  v.  Waterman,  5  Fed.  Cas.  No. 
2,929,  Cranch  Pat.  Dec.  121,  McArthur  Pat. 
Cas.  52. 

46.  The  invention  is  not  necessarily  im- 
perfect when  caveat  is  filed. —  Johnson  v. 
Root,  13  Fed.  Cas.  No.  7,411,  1  Fish.  Pat. 
Cas.  351;  Calhoun  v.  Hodgson,  70  Off.  Gaz. 
276. 

47.  U.  S.  Rev.  St.  (1878)  §  4902,  as 
amended  March  3,  1903,  32  U.  S.  St.  at  L. 
1227  [U.  S.  Comp.  St.  Suppl.  (1905)  p.  666]. 

[V,  C,  10,  b] 
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11.  Secrecy  of  Applications  and  Caveats.  Applications  for  patents  and  caveats 
are  preserved  in  secrecy  by  tlie  patent  office  because  of  the  express  provisions  of 
the  federal  statutes^  that  an  inventor  cannot  be  compelled  to  disclose  a  secret 
invention  made  or  owned  by  him/^ 

12.  Right  to  Inspect  and  Obtain  Copies  of  Patent  Office  Records.  Any  one 
making  jDroper  application  therefor  and  paying  the  fees  provided  by  law  may 
obtain  copies  of  all  public  records  of  the  patent  office  but  they  cannot  obtain 
copies  of  pending  applications  to  which  they  are  not  parties  except  upon  a  proper 
showing  made  to  the  commissioner  of  the  right  to  and  necessity  for  the  copies  or 
upon  the  order  of  a  competent  court.^^ 

13.  Copies  of  Records.  Certified  copies  of  records,  books,  papei's,  or  drawings 
belonging  to  the  patent  office  are  received  as  evidence  in  all  cases  where  the  origi- 
nals could  be  evidence  and  cei'tified  copies  of  the  specifications  and  drawings 
of  foreign  letters  patent  in  the  United  States  patent  office  constitute  prima  facie 
evidence  of  the  fact  of  the  granting  of  such  letters  patent  and  of  the  date  and 
contents  thereof.^ 

14.  Rules  of  Patent  Office.  The  rules  of  procedure  established  for  the  pat- 
ent office  have  the  force  of  law  where  not  inconsistent  with  law  and  are  binding 
upon  the  commissioner  as  well  as  upon  applicants  for  patents.'^ 

15.  Conclusiveness  and  Effect  of  Patent  Office  Decisions  — a.  In  General. 
The  decision  of  the  commissioners  of  patents  in  the  allowance  and  issue  of  a  pat- 
ent creates  only  a  prima  facie  right,  and  is  subject  to  examination  by  the 
courts  ;  ^  but  the  commissioner  of  patents  must  abide  by  the  decision  of  his  prede- 


48.  U.  S.  Eev.  St.  (1878)  §  4902  [U.  S. 
Comp.  St.  (1901)  p.  3388];  U.  S.  Rev.  St. 
(1878)  §  4908  [U.  S.  Comp.  St.  (1901) 
p.  33901. 

49.  Praet.  Rule  15. 

The  rule  of  secrecy  in  the  patent  office  has 

no  application  to  investigation  of  caveat  by 
courts.  Diamond  Match  Co.  v.  Oshkosh  Match 
Works,  63  Fed.  984. 

In  Canada  all  papers  are  open  to  inspec- 
tion save  caveats.  Pat.  Act,  35  Vict.  c.  26, 
§  44. 

50.  U.  S.  V.  Butterworth  Patent  Com'r,  81 
Off.  Gaz.  505 ;  In  re  Drawbaugh,  66  Off.  Gaz. 
1451. 

A  rude  and  insulting  demand  is  not  a  legal 
demand.  Boyden  v.  Burke,  14  How.  (U.  S.) 
575,  14  L.  ed.  548. 

In  England  an  application  to  inspect  pro- 
visional specification  has  been  refused.  Tol- 
son's  Patent,  6  De  G.  M.  &  G.  422,  4  Wkly. 
Rep.  518,  55  Eng.  Ch.  329,  43  Eng.  Reprint 
1297. 

51.  U.  S.  V.  Patent  Com'r,  19  D.  C.  223; 
U.  S.  V.  Butterworth  Patent  Com'r,  81  Off. 
Gaz.  505 ;  U.  8.  v.  Patent  Com'r,  62  Off.  Gaz. 
1968;  U.  S.  /;.  Patent  Com'r,  54  Off.  Gaz.  207; 
U.  S.  \i.  Hall,  48  Off.  Gaz.  1203. 

52.  TI.  S.  15cv.  St.  (1878)  §  892  [U.  S. 
Comp.  St.  (1!H)1)  J).  073];  I'iiino  ?;.  Tra.sk,  50 
Fed.  231;  Toohey  v.  Harding,  1  Fed.  174,  4 
Huglics  253;  .lolinson  v.  Hciird,  13  Fed.  Cas. 
No.  7.371,  12  A,  A.  50,  H  Off.  On/,.  435. 

A  certified  copy  of  the  patent  office  record 
of  an  assignment  Ih  ac,(^('|)l('(l  in  pliuui  of  Uki 
ori^<inal  iriHl  l  uiiiciit.  ( 'iD  pciilcr  v.  Mhci  lmrd 
Mfg.  Co.,  7H  Ft!d.  127;  Slimdnrd  ICIc^viitor  ( !o. 
V.  Crand  Klcvnlor  Co.,  7(1  Kcd.  707,  22  V,.  C.  A. 
540;  Niifioiiiil  [''oldiiig- liox,  cic.,  Co.  v.. 
Aiiii'riciiii  I'lipcr  I'liil,  cti'.,  Co.,  55  IVcl.  488; 
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Dederick  v.  Whitman  Agricultural  Co.,  26 
Fed.  763;  Brooks  v.  Jenkins,  4  Fed.  Cas.  No. 
1,953,  1  Fish.  Pat.  Rep.  41,  3  McLean  432; 
Lee  t;.  Blandy,  15  Fed.  Cas.  No.  8,182,  1  Bond 
361,  2  Fish.  Pat.  Cas.  89 ;  Parker  v.  Haworth, 
18  Fed.  Cas.  No.  10,738,  4  McLean  370,  2 
Robb  Pat.  Cas.  725.  Contra,  see  National 
Cash  Register  Co.  v.  Navy  Casli-Register  Co., 
99  Fed.  89;  International  Tooth-Crown  Co.  v. 
Bennett,  72  Fed.  169;  New  York  v.  American 
Cable  R.  Co.,  60  Fed.  1016,  9  C.  C.  A.  336; 
Paine  v.  Trask,  56  Fed.  231. 

In  Canada  the  law  is  like  that  of  the 
United  States.    Pat.  Act,  35  Vict.  c.  26,  §  2. 

53.  U.  S.  Rev.  St.  (1878)  §  893  [U.  S. 
Comp.  St.  (1901)  p.  673]  ;  Schoerken  v.  Swift, 
etc.,  Co.,  7  Fed.  469,  19  Blatchf.  209. 

Certificate  by  acting  commissioner  is  suffi- 
cient. Woodworth  v.  Hall,  30  Fed.  Cas.  No. 
18,016,  2  Robb  Pat.  Cas.  495,  1  Woodb.  &  M. 
248. 

In  England  copy  of  foreign  patent  under 
seal  of  that  country  is  proved  without  proof 
of  official  character  of  signer.  In  re  Betts,  9 
Jur.  N.  S.  137,  7  L.  T.  Rep.  N.  S.  577,  1 
Moore  P.  C.  N.  S.  49,  1  New  Rep.  137,  11 
Wkly.  Rep.  221,  15  Eng.  Reprint  021. 

54.  U.  S.  Rev.  St.  (1878)  §  483  [U.  S. 
Comp.  St.  (1901)  ]).  2721;  Moll  v.  Midgley, 
31  App.  Ca,s.  (D.  C.)  534;  U.  S.  V.  Allen,  22 
App.  Cas.  (D.  C.)  56;  O'llara  v.  Ilawes,  18 
Fed.  Cas.  No.  10,406. 

55.  On  application  for  extension  see  infra, 
VII,  n. 

56.  Rockondorfer  v.  Fabor,  02  U.  S.  347,  23 
L.  (nl.  719;  Ilayos-Young  Tie  Plato  Co.  v.  St. 
Louis  Triuisil,  ("o.,  137  Fed.  80,  70  0.  C.  A.  1  ; 
VVilkiiiH  Sho(>-nu(.lon  li'iistoniM-  ('o.  v.  Webb,  89 
K(!(l.  9H2;  Allen  r.  Ihinter.  1  Fed.  Cas.  No. 
225,   0   i\k'lj<Min  303;    Brooks  v.  Jenkins,  4 
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cesser,  granting  a  patent,  so  long  as  it  is  unreversed  by  a  competent  court." 
Such  being  tlie  prima  facie  presumption  tbe  burden  of  proof  to  establish  a  con- 
trary conclusion  is  upon  the  opposite  party .'^  If  the  proofs  do  not  overcome  this 
presumption,  and  the  device  is  of  such  a  character,  or  relates  to  such  special  and 
peculiar  subject-matters,  that  it  does  not  come  within  the  range  of  common  expe- 
rience or  judicial  knowledge,  the  prima  facie  showing  must  stand.^'  This  pre- 
sumption in  favor  of  the  validity  of  a  patent  does  not,  however,  obtain  where 
the  records  and  papers  of  the  patent  office  show  conclusively  that  the  commis- 
sioner has  acted  without  authority  or  has  exceeded  it,**  or  where  liis  decision  is 
impeached  for  fraud."  It  cannot  be  shown,  however,  that  the  commissioner  who 
granted  the  patent  exceeded  or  irregularly  exercised  his  authority,  except  by  mat- 
ter apparent  on  the  face  of  the  patent.  The  patent  is  conclusively  valid  until  it 
is  successfully  impeached  in  a  direct  proceeding  properly  instituted  for  that  pur- 
pose.^ If  there  was  fraud  practised  in  obtaining  the  patent,  that  is  a  matter 
between  the  patent  office  and  the  patentee.  The  patent,  although  obtained  by 
fraud,  must  be  respected  and  enforced  until  reversed  or  annulled  by  some  pro- 
ceedings directly  for  that  purpose.  It  is  not  exposed  to  the  attacks  of  strangers 
or  third  persons  for  such  reason.^^ 

b.  As  to  Application  and  Procedure  in  Obtaining  Patent.  In  the  absence  of 
fraud,  the  issue  of  a  patent  is  conclusive  evidence  that  the  statutory  requirements 
as  to  the  application  and  procedure  in  the  patent  office  have  been  complied  with.^ 


Fed.  Cas.  No.  1,953,  Fish.  Pat.  Rep.  41,  3 
McLean  432;  Congress  Rubber  Co.  v.  Amer- 
ican Elastic  Cloth  Co.,  6  Fed.  Cas.  No.  3,099a; 
Potter  V.  Holland,  19  Fed.  Cas.  No.  11,330,  4 
Blatchf.  238,  1  Fisli.  Pat.  Cas.  382;  Sands  v. 
Wardwell,  21  Fed.  Cas.  No.  12,306,  3  Cliff. 
277. 

No  court  is  bound  by  the  decision  of  the 
patent  ofiBce  granting  a  patent  when  immedi- 
ate steps  are  taken  to  test  its  validity  in  an 
action  instituted  for  that  purpose.  Minne- 
apolis Harvester  Works  v.  McCormiek  Har- 
vesting-Mach.  Co.,  28  Fed.  565. 

Conclusive  as  to  state  court. — A  patent  con- 
ferred upon  an  inventor  is  conclusive  of  its 
own  validity,  and  a  state  court  cannot  go 
behind  it.  Cowan  v.  Mitchell,  11  Heisk. 
(Tenn.)  87. 

Due  heed  and  consideration  must  always  be 
given  by  the  court  or  jury,  as  the  case  may 
be,  to  this  presumption,  but  the  real  question 
in  all  cases  is  whether  or  not  the  evidence  in 
the  case  is  or  is  not  sufficient  to  overcome  the 
prima  facie  presumption  which  the  patent  af- 
fords. Los  Angeles  Art  Organ  Co.  v.  ^olian 
Co.,  143  Fed.  880,  75  C.  C.  A.  88. 

Joint  patent  prima  facie  evidence  that  all 
patentees  participated  in  invention. —  Hotch- 
kiss  V.  Greenwood,  12  Fed.  Cas.  No.  6,718,  4 
McLean  456,  2  Robb  Pat.  Cas.  730  [affirmed 
in  11  How.  248,  13  L.  ed.  683]. 

57.  Matter  of  Hoevler,  21  D.  C.  107;  Ex  p. 
Larowe,  14  Fed.  Cas.  No.  8,093;  Ex  p.  Simp- 
son, 22  Fed.  Cas.  No.  12,878. 

58.  Wilkins  Shoe-Button  Fastener  Co.  v. 
Webb,  89  Fed.  982;  Sands  v.  Wardwell,  21 
Fed.  Cas.  No.  12,306,  3  Cliff.  277.  And  see 
supra,  V,  C,  4,  c;  IV,  A,  10,  a;  IV,  C,  3. 

59.  Packard  v.  Lacing-Stud  Co.,  70  Fed. 
66,  16  C.  C.  A.  639,  holding  that  the  fact  that 
no  machine  has  been  constructed  or  put  into 
practical  operation  under  a  patent  is  not  of 
itself  sufficient  to  show  the  patent  inopera- 


tive, or  to  overcome  the  presumption  of  its 
validity  arising  from  the  fact  of  issuance. 

60.  Mahn  v.  Harwood,  112  U.  S.  354,  5 
S.  Ct.  174,  6  S.  Ct.  451,  28  L.  ed.  665;  Alien 
V.  Blunt,  1  Fed.  Cas.  No.  216,  2  Robb  Pat. 
Cas.  288,  3  Story  742;  Whitely  v.  Swayne, 
29  Fed.  Cas.  No.  17,568,  4  Fish.  Pat.  Cas.  117 
[affirmed  in  7  Wall.  685,  19  L.  ed.  199]. 

The  commissioner  of  patents  is  an  officer 
of  limited  authority,  whose  jurisdiction  is 
restricted  to  the  particular  cases  mentioned 
in  the  statute;  and  therefore,  whenever  it  is 
apparent  upon  inspection  of  the  patents  that 
he  has  acted  without  authority,  or  has  ex- 
ceeded it,  his  judgment  must  necessarily  be 
regarded  as  invalid.  Giant  Powder  Co.  v. 
California  Vigorit  Powder  Co.,  4  Fed.  720,  6 
Sawy.  508. 

61.  Allen  v.  Blunt,  1  Fed.  Cas.  No.  216,  2 
Robb  Pat.  Cas.  288,  3  Story  742. 

Fraud  must  be  shown  prima  facie. —  Where 
fraud  is  charged  upon  a  party  in  respect  to 
his  patent,  it  must  be  made  out  at  least  prima 
facie.  Goodyear  V.  Day,  10  Fed.  Cas.  No. 
5,567. 

62.  Blackford  V.  Wilder,  28  App.  Cas. 
(D.  C. )  535;  Dorsey  Harvester  Revolving 
Rake  Co.  v.  Marsh,  7  Fed.  Cas.  No.  4,014,  6 
Fish.  Pat.  Cas.  387,  9  Phila.  (Pa.)  395. 

63.  Crompton  v.  Belknap  Mills,  30  Fed. 
Cas.  No.  18,285,  3  Fish.  Pat.  Cas.  536. 

64.  Philadelphia,  etc.,  R.  Co.  v.  Stimpson, 
14  Pet.  (U.  S.)  448,  10  L.  ed.  535;  Calcula- 
graph  Co.  v.  Wilson,  132  Fed.  20  [reversed  on 
other  grounds  in  144  Fed.  91,  75  C.  C.  A. 
249]  ;  Giant  Powder  Co.  v.  Safetv  Nitro  Pow- 
der Co.,  19  Fed.  509;  Hoe  v.  Cottrell,  1  Fed. 
597,  17  Blatchf.  546;  McMillan  v.  Barclay,  16 
Fed.  Cas.  No.  8,902,  5  Fish.  Pat.  Cas.  189,  4 
Brewst.  (Pa.)  275,  3  Pittsb.  (Pa.)  377 ;  Tarr  v. 
Folsom,  23  Fed.  Cas.  No.  13,756,  1  Ban.  &  A. 
24,  Holmes  312,  5  Off.  Gaz.  92.  Compare 
Fassett  v.  Ewart  Mfg.  Co.,  58  Fed.  360  [af- 
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c.  As  to  Patentability.  The  decision  of  the  patent  office,  upon  an  application 
for  a  patent,  is  never  final  upon  the  question  of  the  novelty  and  utility  of  an  inven- 
tion. Upon  reason  and  authority,  tlie  new  patent  granted  after  a  hearing  merely 
makes  out  a  prima  facie  case  for  the  successful  applicant,*^''  and  the  original  pre- 
sumptions of  novelty  and  utility  arising  from  the  grant  of  a  patent  are  strength- 
ened by  its  extension.^"  Even  where  an  interference  is  claimed,  and  as  against 
the  parties  to  the  hearing,  the  commissioner's  decision  is  not  conclusive.''^  But 
while  the  decision  of  the  commissioner  of  patents  is  not  res  judicata  on  the  ques- 
tion of  novelty,  it  is  entitled  to  the  highest  respect,^^  and  where  patentable  nov- 
elty has  been  denied  by  all  the  tribunals  of  the  patent  office,  it  will  require  a  very 
clear  case  to  obtain  a  reversal.^*  On  the  question  of  usefulness  and  cost  of  an 
invention,  it  has  been  held  that  the  testimony  of  machinists  and  manufacturers 
having  practical  knowledge  of  the  subject-matter  is  of  greater  weight  than  the 
opinion  of  the  commissioner  of  patents.™ 

d.  As  to  Originality  and  Priority.  The  issuance  of  a  patent  establishes ^^-ma 
facie  the  patentee's  title  as  the  original  and  first  inventor.'^^    So  a  previous  deci- 


iirmed  in  62  Fed.  404,  10  C.  C.  A.  441],  hold- 
ing that  the  action  of  the  patent  office  in  al- 
lowing a  separation  of  claims  into  divisional 
applications  is  not  conclusive,  and  the  ques- 
tion whether  the  severance  was  proper  and 
valid  may  be  passed  upon  by  the  courts.  See 
also  McKay  v.  Dibert,  5  Fed.  587. 

As  to  giving  notice  and  paying  fees. —  A 
patent  once  granted  cannot  be  subsequently 
impeached  by  evidence  tending  to  show  a 
want  of  compliance  with  the  law  as  to  giving 
notice,  or  paying  fees,  etc.  Lamprey  Boiler 
Furnace  Mouth  Protector  Co.  v.  Economy 
Feed  Water  Heater  Co.,  62  Fed.  590  [affirmed 
in  65  Fed.  1000,  13  C.  C.  A.  271];  Tarr  v. 
Folsom,  23  Fed.  Cas.  No.  13,756,  1  Ban.  &  A. 
24,  Holmes  312,  5  Off.  Gaz.  92. 

As  to  taking  of  oaths. —  Recitals  in  letters 
patent  in  the  absence  of  fraud  are  conclusive 
evidence  that  the  necessary  oaths  were  taken 
before  the  patent  was  granted.  Seymour  v- 
Osborne,  11  Wall.  (U.  S.)  516,  20  L.  ed.  33; 
Hancock  Inspirator  Co.  v.  Jenks,  21  Fed.  911; 
De  Florez  v.  Raynolds,  7  Fed.  Cas.  No.  3,742, 
3  Ban.  &  A.  292,  14  Blatchf.  505.  The  fact 
that  a  blank  form  of  oath  not  executed  is 
found  among  the  papers  cannot  overcome  the 
direct  recital  of  the  letters  patent  that  the 
oath  was  taken,  or  the  presumption  that  the 
requirements  of  the  law  were  complied  with 
in  issuing  the  patent.  Crompton  v.  Belknap 
Mills,  30  Fed.  Cas.  No.  18,285,  3  Fish.  Pat. 
Cas.  530. 

As  to  signatures. —  The  presumption  ia  that 
a  patent  is  signed  and  countersigned  rightly. 
Siiiiili  V.  Mcrcor,  5  Pa.  L.  J.  529. 

65.  Ahihama. —  Stephenson  v.  Allison,  123 
Ah\.  439,  20  So.  290. 

O/jio.— (Jlark  v.  Bontel,  9  Ohio  Dec.  (Re- 
jnint)  289,  12  (Jinc.  L.  Bui.  53. 

Houtli.  Carolina. —  Wright  v.  Wilson,  11 
Ricli.  144. 

TcnnrnKc.r.. —  Oroen  V.  Stuart,  7  Baxt.  418. 

I/nilrd  SIfilrs. —  Boyd  v.  JanPHvillo  Hay- 
Tool  Co.,  lr,H  II.  S.  200,  15  S.  Ct.  H37,  .'iO 
973;  National  Mnoli.  Co.  v.  Wliodcr,  etc., 
Mfg.  Co.,  72  Fed.  185  (liolding  that  tlic  fncL 
Hint  a  pnrty  to  an  interference  ])roci'eiling 
jicrmilH  the  drciHion  to  go  agiiinHt  him  by  do- 
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fault  does  not  make  such  decision  conclusive 
against  him  upon  the  question  of  the  patent- 
ability of  the  machine  in  a  subsequent  suit 
against  him  for  infringement)  ;  Ney  v.  Ney 
Mfg.  Co.,  69  Fed.  405,  16  C.  C.  A.  293;  Frank- 
fort Whisky  Process  Co.  v.  Mill  Creek  Dis- 
tilling Co.,  37  Fed.  533;  Shaver  v.  Skinner 
Mfg.  Co.,  30  Fed.  68;  American  Nicholson 
Pavement  Co.  v.  Elizabeth,  1  Fed.  Cas.  No. 
312,  4  Fish.  Pat.  Cas.  189;  Goodyear  v.  Day, 
10  Fed.  Cas.  No.  5,566;  Serrell  v.  Collins,  21 
Fed.  Cas.  No.  12,672,  1  Fish.  Pat.  Cas.  289; 
Spaulding  v.  Tucker,  22  Fed.  Cas.  No.  13,220, 
Deady  649  [reversed  on  other  grounds  in  13 
Wall.  453,  20  L.  ed.  515]  ;  Union  Paper-Bag 
Mach.  Co.  V.  Crane,  24  Fed.  Cas.  No.  14,388, 
1  Ban.  &  A.  494,  Holmes  429,  6  Off.  Gaz. 
801. 

See  38  Cent.  Dig.  tit.  "  Patents,"  §  164. 

The  issuance  of  patents  on  two  applica- 
tions which  were  pending  at  the  same  time, 
and  relate  to  the  same  subject-matter,  is  in 
effect  an  adjudication  by  the  patent  office  that 
there  is  a  substantial  difference  betwen  the 
inventions,  and  raises  a  presumption  that  the 
device  of  the  later  patent  is  not  an  infringe- 
ment of  the  earlier  one.  Boyd  v.  Janesville 
Hay-Tool  Co.,  158  U.  S.  260,  15  S.  Ct.  837, 
39  L.  ed.  973. 

66.  Cook  V.  Ernest,  6  Fed.  Cas.  No.  3,155, 

5  Fish.  Pat.  Cas.  396,  1  Woods  195,  2  Off. 
Gaz.  89 ;  Evarts  v.  Ford,  8  Fed.  Cas.  No.  4,574. 

6  Fish.  Pat.  Cas.  587,  5  Off.  Gaz.  58. 

67.  Union  Paper-Bag  Mach.  Co.  v.  Crane, 
24  Fed.  Cas.  No.  14.388,  1  Ban.  &  A.  494, 
Ilolnu's  429,  0  Off.  Gnz.  801. 

68.  Boyden  Power-Brake  Co.  v.  Westing- 
house  Air-Brake  Co.,  70  Fed.  810,  17  C.  C.  A. 
430;  Cook  V.  Ernest,  0  Fed.  Cns.  No.  3,155,  5 
Fish.  Pat.  Cas.  390,  1  Woods  195,  2  Off.  Gaz. 
89. 

69.  In  rc  Beswiok,  16  App.  Cns.  (D.  C.) 
345;  Jn  rc  Smith,  14  App.  Cns.  (D.  C.)  181; 
In  rc.  Barratl,  11  Ajip.  Cas.  (D.  C.)  177. 

70.  Ew  p.  Arthur,  I  Fed.  Cns.  No.  503(r. 

71.  Clark  r.  Bonhd,  9  Ohio  Deo.  (Reprint) 
289,  12  Cine.  L.  Hul.  53;  Miunicc  r.  Devol. 
23  W.  Vn.  247;  Ashcroft  V.  Boston,  etc.,  R. 
Co.,  97  U.  S.  189,  24  L.  ed.  982;  Smith  v. 
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sion  by  the  commissioner  of  patents  in  interference  proceedings  upon  tlie  question 
of  fact  as  to  priority  of  invention  must  be  accepted  as  controlling,  unless  the  con- 
trary is  established  by  testimony  which,  in  character  and  amount,  carries  thorough 
conviction.''^  Much  more  is  this  effect  to  be  given  to  the  decision  of  the  commis- 
sioner when  it  has  been  affirmed  by  the  court  of  appeals  of  the  District  of 
Columbia.''^  While  the  decision  of  the  patent  office  on  this  question  is  never 
final,"  even  as  against  the  parties  to  an  interference  proceeding,''^  it  is  neverthe- 
less entitled  to  sufficient  weight  in  an  infringement  suit  to  cast  the  burden  of 
proof  on  the  party  against  whom  it  was  rendered.''''  When  the  j!?y^mct  facie 
force  of  a  patent  as  to  priority  of  invention  on  the  part  of  the  patentee  has 
been  once  destroyed  by  evidence  of  prior  invention  on  the  part  of  another, 
it  cannot  be  restored  by  the  patent  itself,  but  only  by  specific  testimony  from 
witnesses.''' 

e.  As  to  Abandonment.  The  action  of  the  commissioner  of  patents  in  grant- 
ing letters  patent  does  not  conclude  the  question  whether  there  has  been  an 
abandonment.'^ 

16.  Remedy  in  Equity  For  Refusal  of  Patent  —  a.  In  General.  Where  there 
is  an  adverse  decision  by  the  court  of  appeals  of  the  District  of  Columbia  upon 
appeal  from  the  commissioner  in  an  application  for  patent  or  in  an  interference, 
the  defeated  party  may  file  a  bill  in  equity  and  retry  the  question.''*  The  proceed- 


Goodyear  Dental  Vulcanite  Co.,  93  U.  S.  486, 
23  l!  ed.  952;  Seymour  v.  Osborne,  11  Wall. 
(U.  S.)  516,  20  L.  ed.  33;  Hale,  etc.,  Mfg. 
Co.  V.  Oneonta,  etc.,  E.  Co.,  129  Fed.  598; 
Carnegie  Steel  Co.  v.  Cambria  Iron  Co.,  89 
Fed.  721  laffirmed  in  185  U.  S.  403,  22 
S.  Ct.  698,  46  L.  ed.  968] ;  Stonemetz  Printers' 
Macli.  Co.  V.  Brown  Folding-Mach.  Co.,  57 
Fed.  001;  Pacific  Cable  R.  Co.  v.  Butte  City 
St.  E.  Co.,  52  Fed.  863  [affirmed  in  60  Fed. 
90,  8  C.  C.  A.  484] ;  Aiken  v.  Dolan,  1  Fed. 
Cas.  No.  110,  3  Fish.  Pat.  Cas.  197;  Goodyear 
Dental  Vulcanite  Co.  v.  Gardiner,  10  Fed. 
Cas.  No.  5,591,  3  Cliflf.  408,  4  Fish.  Pat.  Cas. 
224;  Haskell  v.  Shoe  Mach.  Mfg.  Co.,  11  Fed. 
Cas.  No.  6,194,  3  Ban.  &  A.  553,  15  Off.  Gaz. 
509;  Johnson  v.  Eoot,  13  Fed.  Cas.  No.  7,409, 
2  Cliff.  108,  2  Fish.  Pat.  Cas.  291;  Sands  v. 
Wardwell,  21  Fed.  Cas.  No.  12,306,  3  Cliff. 
277 ;  Spear  v.  Belson,  22  Fed.  Cas.  No.  13,223, 
McArthur  Pat.  Cas.  699  (holding  that  the 
issuance  of  a  patent  establishes  prima  facie 
the  patentee's  title  as  an  original  inventor, 
and  he  must  be  considered  as  such  even  in  a 
subsequent  interference  proceeding  in  which 
prior  invention  by  another  is  shown,  unless 
there  is  proof  either  positive  or  presumptive 
that  he  had  knowledge  thereof)  ;  Tucker  v. 
Tucker  Mfg.  Co.,  24  Fed.  Cas.  No.  14,227,  2 
Ban.  &  A.  401,  4  Cliff.  397,  10  Off.  Gaz.  464. 

72.  Morgan  v.  Daniels,  153  U.  S.  120,  14 
S.  Ct.  772,  38  L.  ed.  657  [reversing  42  Fed. 
451];  John  E.  Williams  Co.  v.  Miller,  etc., 
Mfg.  Co.,  107  Fed.  290;  Standard  Cartridge 
Co.  V.  Peters  Cartridge  Co.,  77  Fed.  630,  23 
C.  C.  A.  367  [affirming  69  Fed.  408]  ;  Ecau- 
bert  V.  Appleton,  67  Fed.  917,  15  C.  C.  A.  73. 

The  evidence  must  establish  clearly  the 
priority  of  a  completed  and  useful  machine 
over  that  of  the  patentee,  or  it  is  unavailing. 
To  doubt  upon  this  point  is  to  resolve  it  in 
the  negative.  Parham  v.  American  Button- 
hole, etc.,  Mach.  Co.,  18  Fed.  Cas.  No.  10,713, 
4  Fish.  Pat.  Cas.  468. 


Mere  suggestion  of  mistake  insufficient. — 

The  decision  of  the  commissioner  of  patents 
is  not  final  on  the  question  of  the  priority  of 
invention,  but  the  successful  applicant  will 
not  be  enjoined  from  receiving  his  patent 
upon  the  mere  suggestion  that  the  commis- 
sioner was  mistaken.  Whipple  v.  Miner,  15 
Fed.  117. 

73.  E.  Thomas,  etc.,  Co.  v.  Electric  Porce- 
lain, etc.,  Co.,  Ill  Fed.  923. 

74.  Hubel  v.  Tucker,  24  Fed.  701,  23 
Blatchf .  297 ;  Gloucester  Isinglass,  etc.,  Co.  v. 
Brooks,  19'  Fed.  426;  Whipple  v.  Miner,  15 
Fed.  117;  Goodyear  Day,  10  Fed.  Cas.  No. 
5,566;  Perry  v.  Starrett,  19  Fed.  Cas.  No. 
11,012,  3  Ban.  &  A.  485,  14  Off.  Gaz.  599; 
Union  Paper-Bag  Mach.  Co.  v.  Crane,  24  Fed. 
Cas.  No.  14,388,  1  Ban.  &  A.  494,  Holmes  429, 
6  Off.  Gaz.  801. 

75.  Union  Paper-Bag  Mach.  Co.  v.  Crane, 
24  Fed.  Cas.  No.  14,388,  1  Ban.  &  A.  494, 
Holmes  429,  6  Off.  Gaz.  801.  But  see  Shuter 
V.  Davis,  16  Fed.  564. 

76.  Smith  v.  Goodyear  Dental  Vulcanite 
Co.,  93  U.  S.  486,  23  L.  ed.  952;  Stonemetz 
Printers'  Mach.  Co.  v.  Brown  Folding-Mach. 
Co.,  57  Fed.  601  [affirmed  in  58  Fed.  571,  7 
C.  C.  A.  374] ;  Gloucester  Isinglass,  etc.,  Co. 
V.  Brooks,  19  Fed.  426;  Wire  Book  Sewing 
Mach.  Co.  V.  Stevenson,  11  Fed.  155. 

77.  Barstow  v.  Swan,  2  Fed.  Cas.  No.  1,065. 

78.  Woodbury  Patent  Planing  Mach.  Co.  V. 
Keith,  101  U.  S.  479,  25  L.  ed.  939;  U.  S. 
Eifle,  etc.,  Co.  v.  Whitney  Arms  Co.,  28  Fed. 
Cas.  No.  16,793,  2  Ban.  &  A.  493,  14  Blatchf. 
94,  11  Off.  Gaz.  373  [affirmed  in  118  U.  S.  22, 
6  S.  Ct.  950,  30  L.  ed.  53]. 

79.  U.  S.  Eev.  St.  (1878)  §  4915  [U.  S. 
Comp.  St.  (1901)  p.  3392];  Jones  v.  Starr, 
26  App.  Cas.  (D.  C.)  64;  McKnight  v.  Metal 
Volatilization  Co.,  128  Fed.  51. 

Conditions  precedent. —  Eight  of  appeal 
must  be  exhausted.  Kirk  v.  Patent  Com'r, 
5  Mackey  (D.  C.)  229. 
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ing  is  original  in  its  nature  and  not  appellate,®"  and  new  evidence  may  be  pre- 
sented.^' In  interference  proceedings,  whether  a  party  not  involved  in  the  suit 
was  the  first  inventor  is  not  in  issne.®^  The  conaplainant  is  not  entitled  to  a  decree  as 
a  matter  of  right  bnt  must  establish  it.^*  Where  there  is  no  interfering  claimant 
a  copy  of  the  bill  must  be  served  upon  the  commissioner  of  patents,  and  in  such 
case  all  costs  and  expenses  of  the  proceedings  must  be  paid  by  the  complainant 
whether  the  decision  is  in  his  favor  or  not.^^  The  court  has  no  power  to  enjoin 
the  commissioner  from  issuing  a  patent  pending  suit.^  A  judgment  of  the  court 
tliat  the  applicant  is  entitled  to  a  patent  will  authorize  the  commissioner  to  issue.^^ 

I  b.  Time  and  Place  of  Suit.  The  suit  must  be  brought  witliin  one  year,®'  and 
must  be  brought  in  the  district  in  which  defendant  is  an  inhabitant  or  may  be 

'found.®^  The  commissioner  of  patents  is  a  resident  of  the  District  of  Columbia 
and  the  suit  must  be  brought  there  against  him  where  there  is  no  interfering 
party,®®  unless  he  consents  to  be  sued  in  another  district.®* 

e.  Burden  of  Proof.  In  a  suit  in  equity  to  obtain  a  patent,  the  burden  is 
upon  the  complainant  to  prove  his  right  beyond  a  reasonable  doubt.*' 

VI.  REQUISITES  AND  VALIDITY  OF  LETTERS  PATENT.*' 

A.  Form  and  Contents  —  l.  As  an  Instrument.  A  patent  is  an  instrument 
issued  in  the  name  of  the  United  States  of  America,  under  the  seal  of  the  patent 
office,  signed  by  the  commissioner  of  patents,  containing  a  short  title  or  descrip- 
tion of  the  invention  or  discovery  indicating  its  nature  and  design,  and  a  grant  to 
the  patentee,  his  heirs  or  assigns,  for  the  term  of  seventeen  years  of  the  exclusive 
right  to  make,  use,  and  vend  the  invention  or  discovery  throughout  the  United 
States  and  the  territories  thereof,  and  must  refer  to  the  specification  for  the  par- 
ticulars thereof.*^    So,  by  the  provisions  of  the  statute,  it  is  necessary  that  a 


80.  Dover  v.  Greenwood,  154  Fed.  854; 
Minneapolis  Harvester  Works  v.  McCormick 
Harvesting-Mach.  Co.,  28  Fed.  565;  Butler  v. 
Shaw,  21  Fed.  321;  New  York  Belting,  etc., 
Co.  V.  Sibley,  15  Fed.  386;  Whipple  v.  Miner, 
15  Fed.  117;  In  re  Squire,  22  Fed.  Cas.  No. 
13,269,  3  Ban.  &  A.  133,  12  Off.  Gaz.  1025. 

Claims  considered. —  Complainant  is  con- 
fined to  claims  passed  on  by  patent  office. 
Durham  v.  Seymour,  6  App.  Cas.  (D.  C.)  78; 
Wheaton  v.  Kendall,  85  Fed.  666. 

81.  Durham  v.  Seymour,  6  App.  Cas. 
(D.  C.)  78;  Christie  v.  Seybold,  55  Fed.  69, 
5  C.  C.  A.  33 ;  In  re  Squire,  22  Fed.  Cas.  No. 
13,269,  3  Ban.  &  A.  133,  12  Off.  Gaz.  1025. 

82.  Christie  v.  Seybold,  55  Fed.  69,  5 
C.  C.  A.  33. 

Questions  of  fact. —  Where  the  question 
whicli  of  two  applicants  for  a  patent  for  the 
same  invention  was  the  true  inventor  depends 
on  questions  of  fact,  the  court,  in  an  action 
brought  under  U.  S.  Rev.  St.  (1878)  §  4915 
[U.  S.  Comp.  St.  (1901)  p.  3392],  by  the 
unsuccessful  applicant  to  compel  an  issuance 
of  Die  patent  to  him,  must  be  very  clearly 
HatiHfi('(l  that  the  decision  of  the  patent  office 
tribiiimlH  between  tliB  two  was  erroneous  be- 
fore it  will  1)0  juHtified  in  reversing  Iho  .same. 
Gillette  V.  Sendolbach,  146  Fed.  758,  77 
C.  C.  A.  55. 

82a.  Davis  i\  Garrett,  152  Fed.  723. 

83.  U.  S.  Rev.  St.  (1878)  §  4915  [U.  S. 
(.'oitip.  St.  (1901)  p.  3392). 

Expenses  ore  paid  by  eonijihiinimt  only 
when?  tlierB  is  no  ()()p()Hing  j)arty  hiiv(!  the 
coirunlHHioner.    Ruder  i).  Shaw,  2)  Fed.  321. 

Parties. —  In    iiilerferene(?  caseH   the  com- 
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missioner  is  not  a  necessary  party.  Graham 
V.  Teter,  25  Fed.  555.  The  secretary  of  the 
interior  is  not  a  proper  party.  Kirk  v.  Pat- 
ent Com'r,  5  Mackey  (D.  C.)  229. 

84.  Illingworth  v.  Atha,  42  Fed.  141; 
Whipple  V.  Miner,  15  Fed.  117. 

85.  U.  S.  Rev.  St.  (1878)  §  4915  [U.  S. 
Comp.  St.  (1901)  p.  3392]. 

In  an  interference  where  the  issue  is  not 
patentable  there  can  be  no  judgment.  Hill 
V.  Wooster,  132  U.  S.  693,  10  S.  Ct.  228,  33 
L.  ed.  502;  Leslie  v.  Tracy,  100  Fed.  475. 

86.  U.  S.  Rev.  St.  (1878)  §  4894. 

The  statute  relating  to  delay  in  prosecute 
ing  applications  applies  to  bill  in  equity. 
Gandy  v.  Marble,  122  U.  S.  432,  7  S.  Ct.  1290, 
30  L.  ed.  1223. 

87.  Gandy  v.  Marble,  122  U.  S.  432,  7  S.  Ct. 
1290,  30  L.  ed.  1223;  Bernardin  v.  Northall, 
77  Fed.  849;  Vermont  Farm  Mach.  C«.  v. 
Marble,  20  Fed.  117. 

88.  Butterworth  v.  Hill,  114  U.  S.  128,  6 
S.  Ct.  796,  29  L.  ed.  119. 

89.  Vermont  Farm  Mach.  Co.  v.  Marble, 
20  Fed.  117. 

90.  Durham  i:.  Seymour,  6  App.  Cas. 
(D.  C.)  78;  Morgan'?;.  Daniels,  153  U.  S. 
120,  14  S.  Ct.  772,  38  L.  ed.  657  \rovcrsinff 
42  Fed.  451];  Standard  Cartridge  Co.  v. 
Peters  Oiirtridgo  Co.,  77  Fed.  630,  23  G.  C.  A. 
367  [alJirnnmj  m  Fed.  408]. 

91.  Decisions  of  United  States  courts  as 
to  validity  as  precedents  for  other  courts  see 
CoiiitTM,  11  Cyc.  752. 

Validity  of  agreement  not  to  contest  patent 
see  OoNTUAriTH,  9  Cyc.  515. 

92.11.   S.   Rev.  "St.    (1878)    S   4883,  ns 


PATENTS 


[30  Cyc]  905 


copy  of  the  specification  and  drawings  be  annexed  to  tlie  patent  and  form  a 
part  tliereof.^^ 

2.  Record.  The  patent  together  with  the  specification  must  be  recorded  in  the 
patent  office  in  books  kept  for  that  purpose.^^ 

3.  Date  of  Issue.  Every  patent  shall  issue  within  three  months  from  date  of 
payment  of  final  fee,  which  fee  must  be  paid  within  six  months  from  date  of 
allowance  and  notice  to  applicant  or  to  his  agent."^    A  patent  cannot  be  antedated.^ 

B.  Validity —  l.  In  General.  "Where  the  statutory  requirements  in  the  issue 
of  the  patent  have  not  been  complied  witli  the  patent  is  invalid  and  this  may  be 
shown  at  any  time,^''  although  as  a  general  rule  a  patent  is  not  subject  to  collateral 
attack  for  defects  not  appearing  on  the  face  of  the  pateat.^^    As  has  already 


amended  April  11,  1902,  32  U.  S.  St.  at  L. 
95  [U.  S.  Comp.  St.  Suppl.  (1905)  p.  662]; 
U.  S.  Rev.  St.  (1878)  §  4884  [U.  S.  Comp. 
St.  (1901)  p.  3381].  Prior  to  the  amendment 
of  April  11,  1902,  patents  had  to  be  signed 
by  the  secretary  of  the  interior  or  an  assist- 
ant secretary  and  had  to  be  countersigned 
by  the  commissioner  of  patents,  and  a  failure 
to  comply  with  the  statutory  provisions,  such 
as  the  omission  of  the  signature  of  the  sec- 
retary of  the  interior,  is  fatal  to  the  validity 
of  the  patent.  Marsh  v.  Nichols,  128  U.  S. 
605,  9  S.  Ct.  168,  32  L.  ed.  538. 

The  acting  commissioner  may  sign  patents. 
Smith  V.  Mercer,  22  Fed.  Cas.  No.  13,078,  5 
?a.  L.  J.  529;  Woodworth  v.  Hall,  30  Fed. 
Cas.  No.  18,016,  2  Eobb  Pat.  Cas.  495,  1 
Woodb.  &  M.  248. 

In  Canada  the  law  is  like  that  in  the  United 
States  except  that  the  time  is  six,  twelve,  or 
eighteen  years  as  elected.  Pat.  Act,  35  Viet, 
e.  25,  §  10. 

93.  U.  S.  Rev.  St.  (1878)  §  4884  [U.  S. 
Comp.  St.  (1901)  p.  3381]. 

Drawing  is  part  of  patent.  Poupard  v. 
Fardell,  18  Wlily.  Rep.  127 ;  Reg.  v.  La  Force, 
4  Can.  Exch.  14. 

The  drawings  of  a  patent  are  not  required 
to  be  working  plans,  but  are  merely  illustra- 
tive, to  be  read  in  connection  with  the  specifi- 
eation  and  claims,  and  a  patented  device  will 
not  be  held  inoperative  merely  because  of  im- 
perfections in  the  drawing  in  respect  to  the 
dimensions  or  relative  position  of  parts  of 
the  mechanism.  Wold  v.  Thayer,  148  Fed. 
227,  78  C.  C.  A.  350  laffirmed  in  142  Fed. 
776]. 

94.  U.  S.  Rev.  St.  (1878)  §  4883;  Wyeth 
V.  Stone,  30  Fed.  Cas.  No.  18,107,  2  Robb  Pat. 
Cas.  23,  1  Story  273. 

English  practice. —  Patent  must  be  en- 
rolled by  patentee  within  the  time  fixed  and 
cannot  be  kept  secret.  In  re  Brough,  7  Beav. 
104,  29  Eng.  Ch.  104,  49  Eng.  Reprint  1002; 
Ex  p.  Beck,  1  Bro.  Ch.  578,  28  Eng.  Reprint 
1308;  Ex  p.  Hoops,  6  Ves.  599,  31  Eng.  Re- 
print 1215.  Master  of  rolls  can  correct  only 
clerical  errors.  In  re  Dismore,  18  Beav.  538, 
52  Eng.  Reprint  211;  In  re  Sharp,  3  Beav. 
245,  10  L.  J.  Ch.  86,  43  Eng.  Ch.  245,  49 
Eng.  Reprint  96;  In  re  Redmund,  6  L.  J. 
Ch.  0.  S.  183,  5  Russ.  44,  5  Eng.  Ch.  44,  38 
Eng.  Reprint  943. 

95.  U.  S.  Rev.  St.  §  4885  as  amended  May 
23,  1908,  Public  No.  132  [U.  S.  Comp.  St. 


(1901)  p.  3382].  Where  patentee  refuses  to 
accept  patent  because  of  error  therein  and  it 
is  canceled  and  an  amended  patent  issued,  it 
dates  from  amendment.  Railway  Register 
Mfg.  Co.  V.  North  Hudson  County  R.  Co.,  23 
led.  593. 

Reallowance  and  issuance  of  patent  more 
than  six  months  after  the  first  allowance  does 
not  invalidate  it.  Western  Electric  Co.  v. 
North  Electric  Co.,  135  Fed.  79,  67  C.  C.  A. 
553. 

English  practice. —  Patent  is  effective  when 
seal  applied  and  before  enrolment.  Devon- 
shire V.  Neill,  L.  R.  2  Jr.  132,  146;  Russell  v. 
Ledsam,  9  Jur.  557,  14  L.  J.  Exch.  353,  14 
M.  &  W.  574  {.affirmed  in  16  L.  J.  Exch.  145, 
16  M.  &  W.  633  (aprmed  in  1  H.  L.  Cas. 
687,  9  Eng.  Reprint  931)].  Patent  not  given 
date  of  foreign  application  under  interna- 
tional convention  unless  requested  within 
seven  months.  Acetylene  Illuminating  Co.  v. 
United  Alkali  Co.,  [1902]  1  Ch.  494,  71  L.  J. 
Ch.  301,  50  Wkly.  Rep.  361. 

96.  Marsh  v.  Nichols,  128  U.  S.  605,  9 
S.  Ct.  168,  32  L.  ed.  538;  Gramme  Electrical 
Co.  V.  Arnoux,  etc..  Electric  Co.,  17  Fed. 
838,  21  Blatchf.  450. 

97.  Kennedy  v.  Hazelton,  128  U.  S.  667,  9 
S.  Ct.  202.  32  L.  ed.  576;  Marsh  v.  Nichols, 
128  U.  S.  605,  9  S.  Ct.  168,  32  L.  ed.  538; 
Eagleton  Mfg.  Co.  v.  West  Bradley,  etc.,  Mfg. 
Co.,  Ill  U.  S.  490,  4  S.  Ct.  593,  28  L.  ed. 
493;  Grant  v.  Raymond,  6  Pet.  (U.  S.)  218, 
8  L.  ed.  376;  Moffitt  v.  Gaar,  17  Fed.  Cas. 
No.  9,690,  1  Bond  315,  1  Fish.  Pat.  Cas. 
610.  See  supra,  I,  A,  4.  Clerical  error  by 
patent  office  will  not  invalidate.  Deere  v. 
Arnold,  95  Fed.  169,  92  Fed.  186. 

Compliance  with  prerequisites  need  not  be 
recited.  Gear  v.  Grosvenor,  10  Fed.  Cas.  No. 
5,291,  6  Fish.  Pat.  Cas.  314,  Holmes  215,  3 
Off.  Gaz.  380. 

98.  Sevmour  v.  Osborne,  11  Wall.  (U.  S.) 
516,  20  L.  ed.  33;  Eureka  Clothes  Wringing 
Mach.  Co.  V.  Bailey  Washing,  etc.,  Mach.  Co., 
11  Wall.  (U.  S.)  488,  20  L.  ed.  209;  Provi- 
dence Rubber  Co.  v.  Goodyear,  9  Wall.  (U.  S.) 
788,  19  L.  ed.  566;  Railway  Register  Mfg.  Co. 
V.  North  Hudson  County  R.  Co.,  23  Fed.  593 ; 
Hoe  V.  Cottrell,  1  Fed.  597,  17  Blatchf.  546; 
American  Wood-Paper  Co.  v.  Glens  Falls 
Paper  Co.,  1  Fed.  Cas.  No.  321,  8  Blatchf. 
513,  4  Fish.  Pat.  Cas.  324;  Birdsall  v.  Mc- 
Donald, 3  Fed.  Cas.  No.  1,434,  1  Ban.  &  A. 
165,  6  Off.  Gaz.  682;  Crompton  v.  Belknap 
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been  shown  in  previous  chapters,  it  is  invalid  if  any  of  the  statutory  bars  to  its 
grant  existed.^' 

2.  Sufficiency  of  Description.  A  patent  is  invalid  if  it  does  not  disclose  the 
invention  v^ith  such  clearness  as  to  enable  one  skilled  in  the  art  to  make  and 
use  it.^ 

3.  Name  of  Patentee.  Clerical  errors  in  the  name  of  the  patentee  will  not 
render  the  patent  void,  provided  the  patent  contains  a  description  of  him  by  which 
he  can  be  identified.^ 

4.  Deceptive  Patent  —  a.  In  General.  If  there  be  a  false  suggestion  of  a 
material  fact  set  forth  in  the  specification,  the  patent  is  invalid.^    Inaccuracies  in 


Mills,  6  Fed.  Cas.  No.  3,406,  3  Fish.  Pat.  Cas. 
536 ;  Doughty  v.  West,  7  Fed.  Cas.  No.  4,028, 
6  Blatehf.  429,  3  Fish.  Pat.  Cas.  580;  Gear  v. 
Grosvenor,  10  Fed.  Cas.  No.  5,291,  6  Fish. 
Pat.  Cas.  314,  Holmes  215,  3  Off.  Gaz.  380; 
Tilghman  v.  Mitchell,  23  Fed.  Cas.  No.  14,042, 
9  Blatehf.  18,  4  Fish.  Pat.  Cas.  615  \reversed 
on  other  grounds  in  19  Wall.  287,  22  L.  ed. 
125].  See  infra,  VI,  E.  See  also  supra,  V, 
C,  15. 

99.  See  supra,  II;  III. 

Irregular  grant  of  a  subsequent  patent  for 
the  same  thing  will  not  invalidate  a  patent. 
Jones  V.  Sewall,  13  Fed.  Cas.  No.  7,495,  3 
Cliff.  563,  6  Fish.  Pat.  Cas.  343,  3  Off.  Gaz. 
630  [.reversed  on  other  grounds  in  91  U.  S. 
171,  23  L.  ed.  275]. 

In  Canada  a  patent  is  void  if  not  manu- 
factured in  Canada  within  two  years  and  if 
importations  are  allowed  after  one  year.  St. 
35  Vict.  c.  26,  §  28;  38  Vict.  c.  14,  §  2.  Im- 
portation of  parts  will  not  invalidate.  An- 
derson Tire  Co.  v.  American  Dunlop  Tire  Co., 
5  Can.  Exeh.  82.  Trifling  and  accidental  im- 
portation will  not  invalidate.  Consolidated 
Car  Heating  Co.  v.  Came,  18  Quebec  Super. 
Ct.  44. 

1.  See  supra,  I,  A,  3;  V,  B,  2,  a.  And  see 
Stevens  v.  Seher,  11  App.  Cas.  (D.  C.)  245; 
Bene  v.  Jeantet,  129  U.  S.  683,  9  S.  Ct.  428, 
32  L.  ed.  803;  Wood  v.  Underbill,  5  How. 
(U.  S.)  1,  12  L.  ed.  23;  Panzl  v.  Battle  Island 
Paper  Co.,  138  Fed.  48,  70  C.  C.  A.  474 
[modifying  132  Fed.  607]  ;  Windle  v.  Parks, 
etc.,  Mach.  Co.,  134  Fed.  381,  67  C.  C.  A.  363; 
Matheson  v.  Campbell,  78  Fed.  910,  24  C.  C.  A. 
384. 

The  description  is  suiBcient  if  it  enables 
those  skilled  in  the  art  to  make  it.  Dolbear 
V.  American  Bell  Tel.  Co.,  126  U.  S.  1,  8 
S.  Ct.  778,  31  L.  ed.  863;  Lawther  v.  Hamil- 
ton, 124  U.  S.  1,  8  S.  Ct.  342,  31  L.  ed.  325; 
Eames  v.  Andrews,  122  U.  S.  40,  7  S.  Ct. 
1073,  30  L.  ed.  1064;  Sewall  v.  Jones,  91 
U.  S.  171,  23  L.  ed.  275;  Mowry  v.  Whitney, 
14  Wall.  (U.  S.)  620,  20  L.  ed.  800;  Wcg- 
manu  v.  Corcoran,  13  Cli.  D.  05,  41  L.  T.  Rep. 
N.  S.  358,  28  Wkly.  Bop.  331;  Plimpton  v. 
Malcolnison,  3  1).  531,  45  L.  J.  Ch.  505, 
34  L.  T.  Rep.  N.  S.  340;  Parkes  v.  Stevens, 
L.  R.  8  R(|.  358,  38  L.  J.  Cli.  027,  17  Wkly. 
Rep.  840  [a/firwnd  in  T..  R.  5  Cli.  30,  22  L.  'i\ 
Rep.  N.  S.  035,  18  Wkly.  Rop.  233];  Follon 
«.  Greaves,  3  O.  &  P.  o'll,  ]4  10.  C.  L.  713; 
Himpson  v.  lIollMny,  12  L.  T.  Rep.  N.  S.  99, 
13  Wkly.  Rfp.  577  '\a/fi.rnird  in  L.  R.  1  II.  L. 
315,  35  I;.  ,(.  Cli.  HI  1  |. 

OmiHaions  obvious  to  mechanic  will  not  in- 
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validate.  Crossley  v.  Beverly,  9  B.  &  C.  63, 
17  E.  C.  L.  38,  3  C.  &  P.  513,  14  E.  C.  L. 
690,  7  L.  J.  K.  B.  0.  S.  127,  M.  &  M.  283, 
22  E.  C.  L.  522,  1  Russ.  &  M.  166  note,  5 
Eng.  Ch.  166  note,  39  Eng.  Reprint  65. 

Drawings  may  aid  in  disclosure.  Bloxam 
V.  Elsee,  6  B.  &  C.  169,  13  E.  C.  L.  88,  1 
C.  &  P.  558,  12  E.  C.  L.  320,  9  D.  &  R.  215, 
5  L.  J.  K.  B.  0.  S.  104,  R.  &  M.  187,  30  Rev. 
Rep.  275;  Daw  v.  Eley,  13  L.  T.  Rep.  N.  S. 
399,  14  Wkly.  Rep.  126. 

The  means  for  accomplishing  a  result  cov- 
ered by  a  patent  need  not  be  illustrated 
therein,  if  they  are  sufficiently  described  in 
the  specification.  Hillard  v.  Fisher  Book 
Typewriter  Co.,  151  Fed.  34  [affirmed  in  159 
Fed.  439]. 

Ambiguous  or  misleading  patent  is  void. 
Hastings  v.  Brown,  1  E.  &  B.  450,  17  Jur. 
647,  22  L.  J.  Q.  B.  161,  72  E.  C.  L.  450; 
Patent  Type-Founding  Co.  v.  Richard,  Johns. 
381,  6  Jur.  N.  S.  39,  70  Eng.  Reprint  470; 
Turner  v.  Winter,  1  T.  R.  602. 

Particular  descriptions  held  insufScient 
see  Smith  v.  Murray,  27  Fed.  69;  Blake  v. 
Stafford,  3  Fed.  Cas.  No.  1,504,  6  Blatehf. 
195,  3  Fish.  Pat.  Cas.  294;  Evans  v.  Cham- 
bers, 8  Fed.  Cas.  No.  4,555,  1  Robb  Pat.  Cas. 
7,  2  Wash.  125;  Whitney  v.  Emmett,  29  Fed. 
Cas.  No.  17.585,  Baldw.  303,  1  Robb  Pat.  Cas. 
567;  Betts  v.  Neilson,  L.  R.  3  Ch.  429,  37 
L.  J.  Ch.  321,  18  L.  T.  Rep.  N.  S.  165,  16 
Wkly.  Rep.  524;  Hinks  v.  Safety  Lighting 
Co.,  4  Ch.  D.  607.  46  L.  J.  Ch.  185,  36  L.  T. 
Rep.  N.  S.  391;  Rex.  v.  Wheeler,  2  B.  &  Aid. 
345,  20  Rev.  Rep.  465 ;  Sturz  v.  De  la  Rue,  7 
L.  J.  Ch.  O.  S.  47,  5  Russ.  322,  5  Eng.  Ch. 
322,  38  Eng.  Reprint  1048,  29  Rev.  Rep.  24; 
Taylor  v.  Brandon  Mfg.  Co.,  21  Ont.  App. 
361. 

Particular  descriptions  held  suflBcient  see 
Valentine  i;.  Marshall,  28  Fed.  Cas.  No. 
16,812a;  Wheeler  v.  Clipper  Mower,  etc..  Co., 
29  Fed.  Cas.  No.  17,493,  10  Blatehf.  181,  6 
Fish.  Pat.  Cas.  1,  2  Off.  Gaz.  442;  Ralston  v. 
Smith,  11  H.  L.  Cas.  223,  20  C.  B.  N.  S.  28, 
35  L.  J.  C.  P.  49,  13  L.  T.  Rep.  N.  S.  1,  11 
Rpprint  1318;  Smith  V.  Mutchmore,  11  U.  C. 
C.  P.  458;  Smith  v.  Ball,  21  U.  C.  Q.  B. 
122. 

2.  Bignall  v.  Harvey,  4  Fed.  334,  18 
IMiitchf.  353 ;  Northwostcrn  Fire  Extinguisher 
(!<).  r.  Pliilndolphia  Fire  Extinguisher  Co.,  18 
h>d.  Cas.  No.  10,337,  1  Ban.  &  A.  177,  0  Off. 
Gaz.  34,  10  Philn.  (Pa.)  227. 

3.  U.  S.  Rov.  St.  (1878)  §  4920;  Carlton 
i\  Bokro,  17  Wall.  (II.  S.)  403,  21  L.  ed. 
517;  Mowry  v.  Whitney,  14  Wall.  (U.  S.> 
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matters  not  vital,  will  not,  however,  invalidate  the  patent  if  thej  are  due  to 
mistake.^ 

b.  Suppression  of  Facts.  A  fraudulent  suppression  of  material  facts  about 
the  invention  iu  the  specihcatiou  will  render  the  patent  void.^  To  invalidate  the 
patent,  however,  the  omissions  must  have  been  made  with  intent  to  deceive.® 
Omissions  due  to  mistake  or  error  of  judgment  will  not  invalidate  the  patent,  pro- 
vided the  specification  is  sufficient  to  enable  those  skilled  in  the  art  to  make  and 
use  the  invention.'' 

5.  Joinder  of  Several  Inventions.  A  patent  is  not  invalid  for  misjoinder 
therein  of  claims  to  separate  inventions  if  those  inventions  are  connected  in  design 
and  operation  and  mutually  contribute  to  the  production  of  a  single  result.^ 

6.  Double  Patenting.  Where  more  than  one  patent  is  granted  to  one  inventor 
for  a  single  invention,  the  first  only  is  valid.®    The  invention  covered  by  two  pat- 


620,  20  L.  ed.  860 ;  Matheson  v.  Campbell,  78 
Fed.  910,  24  C.  C.  A.  384;  Child  v.  Adams,  5 
Fed.  Cas.  No.  2,673,  1  Fish.  Pat.  Cas.  189,  3 
Wall.  Jr.  20;  Delano  v.  Scott,  7  Fed.  Cas.  No. 
3,753,  Gilp.  489,  1  Robb  Pat.  Cas.  700;  Reg. 
V.  Cutler,  14  Q.  B.  372  note,  68  E.  C.  L.  373, 
3  C.  &  K.  215,  1  Stark.  354,  2  E.  C.  L.  138. 
See  supra,  V,  B,  2,  f ;  infra,  VI,  B,  4,  b. 

The  title  must  correctly  indicate  what  is 
described  or  the  patent  is  void.  Cook  v. 
Pearce,  8  Q.  B.  1044,  8  Jur.  499,  13  L.  J. 
Q.  B.  189,  55  E.  C.  L.  1044;  Rex  v.  Wheeler,  2 

B.  &  AM.  345,  20  Rev.  Rep.  465;  CroU  v. 
Edge,  9  C.  B.  479,  19  L.  J.  C.  P.  261,  14  Jur. 
553,  67  E.  C.  L.  479. 

Title  may  be  broader  than  description  see 
Oxley  V.  Holden,  8  C.  B.  N.  S.  666,  30  L.  J. 

C.  P.  68,  2  L.  T.  Rep.  N.  S.  464,  8  Wkly.  Rep. 
626,  98  E.  C.  L.  666 ;  Patent  Bottle  Envelope 
Co.  V.  Seymer,  5  C.  B.  N.  S.  164,  5  Jur.  N.  S. 
174,  28  L.  J.  C.  P.  22,  94  E.  C.  L.  164;  Nick- 
ells  V.  Haslam,  8  Jur.  474,  13  L.  J.  C.  P.  146, 

7  M.  &  G.  378,  8  Scott  N.  R.  97,  49  E.  C.  L. 
378;  Neilson  v.  Harford,  11  L.  J.  Exch.  20, 

8  M.  &  W.  806. 

4.  Hemolin  Co.  v.  Harway  Dyewood,  etc., 
Mfg.  Co.,  138  Fed.  54,  70  C.  C.  A.  480  [affirm- 
ing 131  Fed.  483] ;  Matheson  v.  Campbell,  78 
Fed.  910,  24  C.  C.  A.  384;  Blanchard's  Gun 
Stock  Turning  Factory  v.  Warner,  3  Fed. 
Cas.  No.  1,521,  1  Blatchf.  258,  Fish.  Pat.  Rep. 
184. 

Mistake  as  to  theory  of  operation  will  not 
invalidate.    See  supra,  V,  B,  2,  d. 

5.  U.  S.  Rev.  St.  (1878)  §  4920;  Phila- 
delphia, etc.,  R.  Co.  V.  Dubois,  12  Wall. 
(U.  S.)  47,  20  L.  ed.  265;  Electric  Boot, 
etc.,  Finishing  Co.  v.  Little,  75  Fed.  276  \_af- 
firmed  in  138  Fed.  732,  71  C.  C.  A.  270].  And 
see  supra,  V,  B,  2,  f. 

English  practice. —  Patent  must  distinguish 
between  what  is  original  and  what  was  com- 
municated from  abroad.  Renard  v.  Levin- 
stein, 10  L.  T.  Rep.  N.  S.  177.  Must  describe 
best  mode  of  practising  invention.  Wood  v. 
Zimmer,  Holt  58,  17  Rev.  Rep.  605,  3  E.  C.  L. 
32;  Neilson  v.  Harford,  II  L.  J.  Exch.  20, 
8  M.  &  W.  806. 

Suppression  not  shown  see  Edison,  etc.. 
Electric  Light  Co.  v.  Woodhouse,  32  Ch.  D. 
520,  55  L.  J.  Ch.  243,  55  L.  T.  Rep.  N.  S. 
263,  34  Wkly.  Rep.  626. 

6.  Featherstone  v.  George  R.  Bidwell  Cycle 


Co.,  53  Fed.  113;  Celluloid  Mfg.  Co.  v.  Rus- 
sell, 37  Fed.  676 ;  Ligowski  Clay-Pigeon  Co.  v. 
American  Clay-Bird  Co.,  34  Fed.  328;  Gray 
V.  James,  10  Fed.  Cas.  No.  5,718,  Pet.  C.  C. 
394,  1  Robb  Pat.  Cas.  120;  Park  v.  Little,  18 
Fed.  Cas.  No.  10,715,  1  Robb  Pat.  Cas.  17,  3 
Wash.  196;  Whittemore  v.  Cutter,  29  Fed. 
Cas.  No.  17,000,  1  Gall.  478,  1  Robb  Pat.  Cas. 
40. 

7.  Matheson  v.  Campbell,  78  Fed.  910,  24 
C.  C.  A.  384;  Michaelis  v.  Roessler,  34  Fed. 
325;  McKesson  v.  Carnick,  9  Fed.  44,  19 
Blatchf.  158;  Grant  V.  Mason,  10  Fed.  Cas. 
No.  5,701;  Kneass  v.  Schuylkill  Bank,  14 
Fed.  Cas.  No.  7,875,  1  Robb  Pat.  Cas.  303, 
4  Wash.  9;  Singer  v.  Walmsley,  22  Fed.  Cas. 
No.  12,900,  1  Fish.  Pat.  Cas.  558;  Whitney  v. 
Carter,  29  Fed.  Cas.  No.  17,583. 

8.  U.  S.  V.  Allen,  192  U.  S.  543,  24  S.  Ct. 
416,  48  L.  ed.  555,  109  Off.  Gaz.  549;  Hogg 
V.  Emerson,  6  How.  (U.  S.)  437,  12  L.  ed. 
505;  Sanitas  Nut  Food  Co.  v.  Voigt,  139  Fed. 
551,  71  C.  C.  A.  535;  Wilkins  Shoe-Button 
Fastener  Co.  v.  Webb,  89  Fed.  982;  Fire- 
Extinguisher  Case,  21  Fed.  40.  And  see 
supra,  V,  B,  7. 

Machine  and  separate  parts  may  be 
claimed  in  one  case.  Holly  v.  Vergennes 
Mach.  Co.,  4  Fed.  74,  18  Blatchf.  327;  Foss 
V.  Herbert,  9  Fed.  Cas.  No.  4,9o7,  1  Biss. 
121,  2  Fish.  Pat.  Cas.  31. 

Process  and  article  must  be  covered  by 
separate  claims.  Merrill  v.  Yeomans,  17  Fed. 
Cas.  No.  9,472,  1  Ban.  &  A.  47,  Holmes  331 
[affirmed  in  94  U.  S.  568,  24  L.  ed.  235]. 

Designs. —  Entire  design  and  parts  may  be 
claimed.  Dobson  v.  Bigelow  Carpet  Co.,  114 
U.  S.  439,  5  S.  Ct.  945,  29  L.  ed.  177  [re- 
versing 10  Fed.  385]. 

9.  Hill  V.  Patent  Com'r,  4  Mackey  (D.  C.) 
266;  Jackson  v.  Lawton,  10  Johns.  (N.  Y.) 
23,  6  Am.  Dec.  311;  Miller  v.  Eagle  Mfg.  Co., 
151  U.  S.  186,  14  S.  Ct.  310,  38  L.  ed.  121; 
Underwood  v.  Gerber,  149'  U.  S.  224,  13  S.  Ct. 
854,  37  L.  ed.  710;  Washburn,  etc.,  Mfg.  Co. 
V.  Beat  'Em  All  Barbed- Wire  Co.,  143  U.  S. 
275,  12  S.  Ct.  443,  36  L.  ed.  154;  Mosler  Safe, 
etc.,  Co.  V.  Mosler,  127  U.  S.  354,  8  S.  Ct. 
1148,  32  L.  ed.  182;  Suffolk  Mfg.  Co.  v.  Hay- 
den,  3  Wall.  (U.  S.)  315,  18  L.  ed.  76; 
Palmer  Pneumatic  Tire  Co.  v.  Lozier,  90  Fed. 
732,  33  C.  C.  A.  255;  Palmer  v.  John  E. 
Brown  Mfg.  Co.,  84  Fed.  454;  Thompson- 
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ents  is  not  different  merely  because  it  is  differently  stated  in  the  claims,  since 
there  must  be  a  material  difference  in  the  subject-matter  and  not  merely  in  the 
scope  of  the  claims."* 

7.  Claims  —  a.  In  General.  Some  claims  made  in  a  patent  may  be  invalid 
without  invalidating  the  entire  patent,  since  each  claim  is  6ej>arately  considered 
and  is  a  separate  statement  of  the  field  intended  to  be  covered.*^ 


Houston  Electric  Co.  v.  Western  Electric  Co., 

70  Fed.  69,  16  C.  C.  A.  642;  Russell  v.  Kern, 
69  Fed.  94,  16  C.  C.  A.  154;  Westinghouse  k. 
New  York  Air-Brake  Co.,  63  Fed.  962,  11 
C.  C.  A.  342;  Fassett  v.  Ewart  Mfg.  Co.,  62 
Fed.  404,  10  C.  C.  A.  441 ;  Electrical  Accumu- 
lator Co.  V.  Brush  Electric  Co.,  52  Fed.  130, 
2  C.  C.  A.  682;  Consolidated  Roller-Mill  Co. 
V.  Coombs,  39  Fed.  25;  McMillan  n.  Rees,  1 
Fed.  722;  Jones  v.  Sewall,  13  Fed.  Cas.  No. 
7,495,  3  Cliff.  563,  6  Fish.  Pat.  Cas.  343,  3 
OflF.  Gaz.  630;  Morris  v.  Huntington,  17  Fed. 
Cas.  No.  9,831,  1  Paine  348,  1  Robb  Pat.  Cas. 
448;  Thomson-Houston  Electric  Co.  Union 
R.  Co.,  83  Off.  Gaz.  597;  Thomson-Houston 
Electric  Co.  v.  Hoosick  R.  Co.,  80  Off.  Gaz. 
967;  Thomson- Houston  Electric  Co.  v.  West- 
ern Electric  Co.,  73  Off.  Gaz.  1123. 

English. —  Crown  may  grant  second  patent. 
National  Hollow  Brake-Beam  Co.  v.  Inter- 
changeable Brake-Beam  Co.,  106  Fed.  693,  45 
C.  C.  A.  544;  Barnes  Automatic  Sprinkler  Co. 
V.  Walworth  Mfg.  Co.,  60  Fed.  605,  9  C.  C.  A. 
154;  In  re  Gething,  L.  R.  9  Ch.  633;  Ex  p. 
Manceaux,  L.  R.  0  Ch.  272,  18  Wkly.  Rep. 
1184;  In  re  Bering,  13  Ch.  D.  393,  42  L.  T. 
Rep.  N.  S.  634,  28  Wkly.  Rep.  710. 

If  issued  on  the  same  day,  the  patentee 
may  elect.  H.  W.  Johns  Mfg.  Co.  v.  Robert- 
son, 89  Fed.  504;  Electrical  Accumulator  Co. 
V.  Brush  Electric  Co.,  52  Fed.  130,  2  C.  C.  A. 
682.  Or  they  are  presumed  to  have  issued  in 
numerical  order.  Crown  Cork,  etc.,  Co.  v. 
Standard  Stopper  Co.,  136  Fed.  841,  69 
C.  C.  A.  200. 

Splitting  up  inventions  not  approved.  Nor- 
den  V.  Spaulding,  24  App.  Cas.  (D.  C.) 
286. 

10.  In  re  Creveling,  25  App.  Cas.  (D.  C.) 
530;  Miller  v.  Eagle  Mfg.  Co.,  151  U.  S.  186, 
14  S.  Ct.  310,  38  L.  ed.  121;  Otis  Elevator 
Co.  V.  Portland  Co.,  127  Fed.  557,  62  C.  C.  A. 
339  [affirming  119  Fed.  928];  Thomson- 
Houston  Electric  Co.  v.  Elmira,  etc.,  R.  Co., 

71  Fed.  3n'6,  18  C.  C.  A.  145;  Root  v.  Sioux 
City  enable  R.  Co.,  42  Fed.  412. 

Different  parts  of  the  same  machine  may 
be  sojjarately  piitentcnl.  Thomson-Houston 
Electric  Co.  v.  Black  River  Traction  Co.,  135 
Fed.  759,  68  C.  C.  A.  461;  Ide  v.  Trorlicht, 
etc.,  Carpet  Co.,  115  Fed.  137,  53  C.  C.  A. 
341  ;  Tliomson-l loiiston  Electric  Co.  v.  Elmira, 
etc.,  R.  Co.,  71  Fed.  396,  18  C.  C.  A.  145; 
Calin  V.  Wong  Town  On,  10  I'^ed.  424,  9  Sawy. 
630;  McMilhrn  v.  llw.H,  1  Fed.  722;  Ex  p. 
Ilaydcn,  11  Ked.  Cas.  No.  6,256;  Ilaydcn  V. 
JamcH,  1  I  Vi-(i.  Cas.  No.  6,260.  Party  niny 
pat(!nt  iniprovi^incnt  u[)on  his  own  piili^iitcd 
dcvic<'.  O'Ucilly  v.  Morse,  15  How.  (II.  S.) 
62,  14  L.  ed.  601  ;  Ryan  v.  N(!wark  Spring 
MattrcHH  Co.,  !)(!  Kcd.  ]"oo ;  AHpiTiwnM  Mfg.  Co. 
V.  Gill,  32  Fed.  697;  MaUicww  V.  Flowor,  25 
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Fed.  830.  Patent  for  improvement  does  not 
invalidate  subsequent  broad  patent  granted 
on  a  co-pending  application.  Cleveland  Foun- 
dry Co.  V.  Detroit  Vapor  Stove  Co.,  131  Fed. 
853,  68  C.  C.  A.  233;  Badi-sche  Anilin,  etc., 
Fabrik  v.  Klipstein,  125  Fed.  543;  Westing- 
house  Electric,  etc.,  Mfg.  Co.  v.  Dayton  Fan, 
etc.,  Co.,  106  Fed.  724;  Allington,  etc.,  Mfg.  Co. 
V.  Globe  Co.,  89  Fed.  865 ;  Allington,  etc.,  Mfg. 
Co.  V.  Glor,  83  Fed.  1014;  Thomson-Houston 
Electric  Co.  v.  Ohio  Brass  Co.,  80  Fed.  712, 
26  C.  C.  A.  107;  Thomson-Houston  Electric 
Co.  V.  Elmira,  etc.,  R.  Co.,  69  Fed.  257  [re- 
versed on  other  grounds  in  71  Fed.  396,  18 
C.  C.  A.  145] ;  Eagle  Mfg.  Co.  v.  Bradley,  35 
Fed.  295;  Holmes  Electric  Protective  Co.  v. 
Metropolitan  Burglar  Alarm  Co.,  33  Fed.  254; 
Singer  v.  Braunsdorf,  22  Fed.  Cas.  No.  12,897, 
7  Blatchf.  521;  Independent  Electric  Co.  v. 
Jeffrey  Mfg.  Co.,  78  Off.  Gaz.  797;  National 
Mach.  Co.  V.  Wheeler,  etc.,  Mfg.  Co.,  74  Off. 
Gaz.  1588;  Railway  Register  Mfg.  Co.  v. 
Broadway,  etc.,  R.  C:,  30  Off.  Gaz.  180; 
Swift  V.  Jenks,  27  Off.  Gaz.  621;  Graham  v. 
Geneva  Lake  Crawford  Mfg.  Co.,  21  Off.  Gaz. 
1536;  Graham  v.  McCormick,  21  Off.  Gaz. 
1533. 

Machine,   process,   and   produce  may  be 

separately  patented.  Simonds  Rolling-Mach. 
Co.  V.  Hathorn  Mfg.  Co.,  90  Fed.  201 ;  McKay 
V.  Dibert,  5  Fed.  587;  Goodyear  v.  Providence 
Rubber  Co.,  10  Fed.  Cas.  No.  5,583,  2  Cliff. 
351,  2  Fish.  Pat.  Cas.  499;  Goodyear  v.  Wait, 
10  Fed.  Cas.  No.  5,587,  5  Blatchf.  468,  3 
Fish.  Pat.  Cas.  242;  Merrill  v.  Yeomans,  17 
Fed.  Cas.  No.  9,472,  1  Ban.  &  A.  47,  Holmes 
331,  5  Off.  Gaz.  268  [affirmed  in  94  U.  S. 
568,  24  L.  ed.  235]. 

Designs. —  Design  patent  invalid  in  view 
of  prior  mechanical  patent.  Cary  Mfg.  Ce.  v. 
Neal,  90  Fed.  725. 

Mechanical  patent  invalid  in  view  «f  prior 
design  patent.  Williams  Calk  Co.  v.  Never- 
slip  Mfg.  Co.,  136  Fed.  210  [affirmed  in  145 
Fed.  928,  76  C.  C.  A.  466]. 

11.  Disclaimers  see  itifra,  IX. 

12.  U.  S.  Rev.  St.  (1878)  §§  4917,  4922 
[U.  S.  Comp.  St.  (1901)  pp.  3393,  3396]; 
Hotclikiss  V.  Oliver,  5  Den.  (N.  Y.)  314;  Sey- 
mour V.  McCormick,  19  How.  (U.  S.)  96,  15 
L.  ed.  557;  Ilako  v.  Brown,  37  Fed.  783; 
Gaboon  v.  Ring,  4  Fed.  Cas.  No.  2,292,  1 
Cliff.  502,  1  Fish.  Pat.  Cas.  397;  Kelleher  v. 
Darling,  14  Fed.  Cas.  No.  7,653,  3  Ban.  &  A. 
438,  4  ('liff.  124,  14  Off.  Gaz.  673;  Peterson 
V.  Wooden,  19  l*'ed.  Vaa.  No.  1  1,038,  3  McLean 
248,  2  Robb  Pat.  Cas.  116;  Runiford  Chemical 
Works  V.  Lauer,  20  Fed.  Cas.  No.  12,135,  It 
nlLtchf.  122,  5  Fisli.  Pat.  (■:>«.  615,  3  Oil".  On/.. 
.•Ml);  St('|ili(inH  V.  F(dt,  22  ](\'(1.  Cas.  No. 
l.'l,368,  2  lilalclif.  37,  Ki.sli.  Pat,  Pep.  M4. 
Patent  may  be  valid  for  part.    Freurson  V. 
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b.  Excessive  Claims.  Where  claims  are  so  broad  as  to  include  prior  inven- 
tions they  are  invalid/^  and  where  they  do  not  identify  the  invention  of  the 
patentee  tliey  are  invalid.^* 

8.  Delay  of  Application  in  Patent  Office.  A  patent  is  not  rendered  invalid 
by  delays  in  the  patent  office  where  the  applicant  for  patent  takes  proper  action 
in  prosecution  of  his  application  within  the  time  fixed  by  statute.^^ 

9.  Jurisdiction  to  Determine  Validity.  A  patent  is  merely  prima  facie  valid, 
and  the  United  States  courts  have  jurisdiction  to  declare  them  invalid  in  whole 
or  in  part,  wliere  the  issue  as  to  their  validity  is  raised  in  a  proper  proceeding.^''  In 
a  suit  for  infringement  of  a  patent  the  court  may  give  judgment  for  defendant 
on  the  ground  that  the  patent  is  invalid,  but  it  cannot  in  such  a  proceeding  annul 
the  patent,  and  in  the  case  of  interfering  patents  may  declare  one  void  ;  but  it  is 


Loe,  9  Ch.  D.  48,  27  Wkly.  Eep.  183;  Plimp- 
ton V.  Spiller,  6  Ch.  D.  412,  47  L.  J.  Cli.  211, 
37  L.  T.  Rep.  N.  S.  56,  26  Wkly.  Rep. 
285. 

Where  one  of  several  distinct  parts  claimed 
by  the  patentee  is  old,  the  entire  patent  is  for 
that  reason  void.  Kay  v.  Marshall,  5  Bing. 
N.  Cas.  492,  8  L.  J.  C.  P.  261,  7  Scott  548, 
35  E.  C.  L.  266  [affirmed  in  8  CI.  &  F.  245, 
8  Eng.  Reprint  96,  5  Jur.  1028,  West  682,  9 
Eng.  Reprint  643] ;  Morgan  v.  Seaward,  1 
Jur.  527,  6  L.  J.  Exch.  153,  2  M.  &  W.  544, 
M.  &  H.  55. 

13.  Vance  v.  Campbell,  1  Black  (U.  S.) 
427,  17  L.  ed.  168;  Adjustable  Window  Screen 
Co.  V.  Boughton,  1  Fed.  Cas.  No.  81,  1  Ban.  & 
A.  327,  10  Phila.  (Pa.)  251;  Aiken  v.  Dolan, 
1  Fed.  Cas.  No.  110,  3  Fish.  Pat.  Cas.  197; 
Barrett  v.  Hall,  2  Fed.  Cas.  No.  1,047,  1 
Mason  447,  1  Robb  Pat.  Cas.  207;  Blake  v. 
Stafford,  3  Fed.  Cas.  No.  1,504,  6  Blatchf. 
195,  3  Fish.  Pat.  Cas.  294;  Evans  v.  Eaton, 
8  Fed.  Cas.  No.  4,559,  Pet.  C.  C.  322,  1  Robb 
Pat.  Cas.  68;  Hopkins,  etc.,  Mfg.  Co.  v.  Cor- 
bin,  12  Fed.  Cas.  No.  6,695,  3  Ban.  &  A.  199, 
14  Blatchf.  396,  14  Off.  Gaz.  3  [affirmed  in 
103  U.  S.  786,  26  L.  ed.  610];  Hovey  v. 
Stevens,  12  Fed.  Cas.  No.  6,746,  2  Robb  Pat. 
Cas.  567,  3  Woodb.  &  M.  17;  Odiorne  v. 
Winkley,  18  Fed.  Cas.  No.  10,432,  2  Gall.  51, 
1  Robb  Pat.  Cas.  52;  Stanley  v.  Hewitt,  22 
Fed.  Cas.  No.  13,285;  Stanley  v.  Whipple,  22 
Fed.  Cas.  No.  13,286,  2  McLean  35,  2  Robb 
Pat.  Cas.  1;  Stanley  Rule,  etc.,  Co.  v.  Davis, 
22  Fed.  Cas.  No.  13,288;  Turner  v.  Johnson, 
24  Fed.  Cas.  No.  14,261,  2  Cranch  C.  C.  287, 
Fish.  Pat.  Rep.  4;  Tyler  v.  Deval,  24  Fed.  Cas. 
No.  14,307,  1  Code  Rep.  (N.  Y.)  30;  Watson 
V.  Bladen,  29  Fed.  Cas.  No.  17,277,  1  Robb 
Pat.  Cas.  510,  4  Wash.  580;  Whitney  v.  Em- 
mett,  29  Fed.  Cas.  No.  17,585,  Baldw.  303, 
1  Robb  Pat.  Cas.  567 ;  Whittemore  V.  Cutter, 
29  Fed.  Cas.  No.  17,601,  1  Gall.  478,  1  Robb. 
Pat.  Cas.  40.    And  see  supra,  V,  B. 

Claim  so  broad  as  to  include  substances 
which  will  not  perform  the  necessary  func- 
tions is  void.  Consolidated  Electric  Light  Co. 
V.  McKeesport  Light  Co.,  159  U.  S.  465,  16 
S.  Ct.  75,  40  L.  ed.  221  [affirming  40  Fed. 
21] ;  De  Lamar  v.  De  Lamar  Min.  Co.,  117 
Fed.  240,  54  C.  C.  A.  272;  Rickard  v.  Du  Bon, 
97  Fed.  96;  Matheson  v.  Campbell,  78  Fed.  910, 
24  C.  C.  A.  384;  Wegmann  v.  Corcoran,  13 
Ch.  D.  65,  41  L.  T.  Rep.  N.  S.  358,  28  Wkly. 


Rep.  331 ;  Stevens  v.  Keating,  2  Exch.  772, 

19  L.  J.  Exch.  57. 

Excessive  claim  is  void.  Minter  v.  Mower, 
6  A.  &  E.  735,  6  L.  J.  K.  B.  183,  1  N.  &  P. 
595,  VV.  W.  &  D.  262,  33  E.  C.  L.  387 ;  Cam- 
pion V.  Benyon,  3  B.  &  B.  5,  6  Moore  U.  P.  71, 
23  Rev.  Rep.  549,  7  E.  C.  L.  574;  Hill  v. 
Thompson,  Holt  N.  P.  636,  3  E.  C.  L.  249, 
3  Meriv.  629,  17  Rev.  Rep.  156,  36  Eng.  Re- 
print 239,  2  Moore  C.  P.  424,  8  Taunt.  375, 

20  Rev.  Rep.  488,  4  E.  C.  L.  190;  Cochrane 
V.  Smethurst,  1  Stark.  205,  18  Rev.  Rep.  761, 
2  E.  C.  L.  84. 

14.  O'Reilly  v.  Morse,  15  How.  (U.  S.) 
62,  14  L.  ed.  601 ;  Manhattan  Gen.  Constr.  Co. 
V.  Helios-Upton  Co.,  135  Fed.  785;  Hoke  En- 
graving Plate  Co.  V.  Schraubstadter,  47  Fed. 
506;  Blake  v.  Stafford,  3  Fed.  Cas.  No.  1,504, 
6  Blatchf.  195,  3  Fish.  Pat.  Cas.  294;  Murray 
V.  Clavton,  L.  R.  7  Ch.  570,  20  Wkly.  Rep. 
649. 

15.  U.  S.  V.  American  Bell  Tel.  Co.,  167 
U.  S.  224,  17  S.  Ct.  809,  42  L.  ed.  144  [af- 
firming 68  Fed.  542,  15  C.  C.  A.  569] ;  Electric 
Storage  Battery  Co.  v.  Buffalo  Electric  Car- 
riage Co.,  117  Fed.  314  [affirmed  in  120  Fed. 
672,  57  C.  C.  A.  183] ;  Thomson-Houston  Elec- 
tric Co.  V.  Winchester  Ave.  E.  Co.,  71  Fed. 
192;  Electrical  Accumulator  Co.  i".  Brush 
Electric  Co.,  52  Fed.  130,  2  C.  C.  A.  682; 
Brush  Electric  Co.  v.  Electrical  Accumulator 
Co.,  47  Fed.  48;  Adams  v.  Edwards,  1  Fed. 
Cas.  No.  53,  1  Fish.  Pat.  Cas.  1 ;  Dental  Vul- 
canite Co.  V.  Wetherbee,  7  Fed.  Cas.  No.  3,810, 
2  Cliff.  555,  3  Fish.  Pat.  Cas.  87;  Howard  v. 
Christy,  12  Fed.  Cas.  No.  6,754,  2  Ban.  &  A. 
457,  10  Off.  Gaz.  981 ;  Sayles  v.  Chicago,  etc., 
R.  Co.,  21  Fed.  Cas.  No.  12,414,  1  Biss.  468, 
2  Fish.  Pat.  Cas.  523 ;  Sparkman  v.  Higgins, 
22  Fed.  Cas.  No.  13,208,  1  Blatchf.  205,  Fish. 
Pat.  Rep.  110,  5  N.  Y.  Leg.  Obs.  122. 

16.  U.  S.  Rev.  St.  (1878)  §§  711,  4918, 
4920  [U.  S.  Comp.  St.  (1901)  p.  3394].  And 
see  infra,  VI,  E ;  XIII,  A,  1 ;  XIII,  C,  2,  a. 

State  courts  have  no  jurisdiction  to  decide 
on  the  validity  of  a  patent.  Elmer  v.  Pennel, 
40  Me.  430. 

In  Canada  the  minister  of  agriculture  de- 
termines disputes  as  to  validity  under  Pat. 
Act  (1872),  §  28;  Smith  v.  Goldie,  9  Can. 
Sup.  Ct.  46  [affirming  7  Ont.  App.  628]; 
Toronto  Tel.  Mfg.  Co.  v.  Bell  Tel.  Co.,  2  Can. 
Exch.  524;  In  re  Bell  Tel.  Co.,  9  Ont.  339; 
In  re  Bell  Tel.  Co.,  7  Ont.  605. 
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only  by  suit  instituted  by  the  government  that  the  United  States  courts  can  annul 
and  cancel  a  patent.'"^ 

C.  Correction  or  Amendment  of  Patents.'^  The  officials  of  the  govern- 
ment have  authoi'ity  to  correct  errors  made  by  them  in  the  issue  of  i)atents/''  and 
errors  made  by  the  applicant  may  be  corrected  by  disclaimer  or  reissue.^^ 

D.  Interfering-  Patents  — i.  in  General.  Interfering  patents  are  those 
which  claim  the  same  invention  in  whole  or  in  part.^  Wliere  two  patents  are 
issued,  some  or  all  of  the  claims  of  which  are  substantially  the  same,  any  one 
interested  in  either  patent  or  any  one  interested  in  the  working  of  the  invention 
■claimed  under  either  of  them  may  have  relief  against  the  interfering  patentee  by 
suit  in  equity  and  the  court  may  adjudge  either  patent  invalid.^ 

2.  Proceedings.  The  suit  is  governed  by  ordinary  equity  rules,^  and  must  be 
brought  in  the  district  where  defendant  may  be  found.^  If  the  bill  fails  to  show 
that  defendants  are  the  owners  of  the  alleged  interfering  patent  it  is  bad  on  spe- 
cial demurrer. Suit  to  annul  an  interfering  patent  may  be  joined  with  suit 
for  infringement.^^  It  is  not  necessary  for  defendant  to  file  a  cross  bill  to  obtain 
affirmative  relief.^  The  better  opinion  is  that  the  evidence  should  be  confined  to 
the  question  of  priority  of  invention  between  the  patentees/^  although  there  are 
authorities  to  the  effect  that  evidence  as  to  the  state  of  the  art  is  admissible.^ 
The  suit  is  independent  of  any  interference  in  the  patent  office,  and  the  deposi- 


17.  U.  S.  Eev.  St.  (1878)  §§  4918,  4920 
[U.  S.  Comp.  St.  (1901)  p.  3394];  U.  S.  v. 
American  Bell  Tel.  Co.,  128  U.  S.  315,  9  S.  Ct. 
90,  32  L.  ed.  450;  Mowry  x,.  Whitney,  14  Wall. 
(U.  S.)  434,  20  L.  ed.  858. 

In  Canada  the  court  may  determine  valid- 
ity in  an  infringement  suit.  St.  35  Vict.  c.  26, 
§  26;  ]\Iaw  V.  Massey-Harris  Co.,  13  Mani- 
toba 252. 

18.  Eeissues  see  infra,  VIII. 

•  19.  Marsh  v.  Nichols,  128  U.  S.  605,  9 
S.  Ct.  108,  32  L.  ed.  538;  Bell  v.  Hearne,  19 
How.  (U.  S.)  252,  15  L.  ed.  614;  Woodworth 
V.  Hall,  30  Fed.  Cas.  No.  18,016,  2  Robb  Pat. 
Cas.  495,  1  Woodb.  &  M.  248;  Woodworth  v. 
Hall,  30  Fed.  Cas.  No.  18,017,  2  Robb  Pat. 
Cas.  517,  1  Woodb.  &  M.  389;  Reed  v.  Street, 

34  OflF.  Gaz.  339. 

English  practice. —  The  master  of  the  rolls 
may  correct  clerical  errors.  In  re  Johnson, 
5  Ch.  D.  503,  46  L.  J.  Ch.  555.  Amendment 
by  way  of  correction  or  explanation  is  per- 
missible but  not  to  cover  an  enlarged  or  dif- 
ferent invention.  Kelly  v.  Heathman,  45  Ch. 
D.  256,  60  L.  J.  Ch.  22,  63  L.  T.  Rep.  N.  S. 
617,  39  Wkly.  Rep.  91;  Marsden  v.  Moser,  73 
L.  T.  liep.  N.  S.  607.  Corrected  by  appli- 
cation to  lord  chancellor.  Jn  re  Nickel,  5 
.lur.  882,  1  Pliil.  36,  19'  Eng.  Ch.  36,  41  Eng. 
Reprint  544. 

20.  See  infra,  VIII;  IX. 

In  Canada  ilio  law  as  to  disclaimer  and  re- 
iHsne  is  much  like  the  United  States  law.  St. 

35  Vict.  f.  26,  SS  19-20;  38  Vict.  c.  14,  §  1. 

21.  Interferences  on  application  see  supra, 
V,  (',  K. 

22.  NMlhiin  Mfg.  Co.  v.  Craig,  49  Fed.  370. 
Sc<t  hIho  Dcdcrick  r.  Fox,  56  Fed.  711. 

23.  TI.  S.  Rev.  St.  (1878)  §  4918  [II.  S. 
Coriip.  St.  (1901)  ]).  33941;  Cantroll  v.  Wiil- 
lick,  117  II.  S.  089,  0  S.  (!t.  970,  29  L.  <>d. 
1017;  RoborlHon  v.  Hliike,  94  U.  S.  728,  24 
]j.  c!(l.  245;  TlioiiiHon-l  louHtoii  ICloctric  Co. 
WcHt.!rfi  Klcctiic  Co.,  72  Fed.  530,  19 
(/'.  (!.  A.   1;   I'liliiicr  i'lHMimatic  Tire  Co.  r. 
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Lozier,  69  Fed.  346 ;  Ecaubert  v.  Appleton,  67 
Fed.  917,  15  C.  C.  A.  73. 

That  parties  must  claim  as  well  as  show 
the  same  invention  see  Stonemetz  Printers' 
Mach.  Co.  V.  Brown  Folding-Mach.  Co.,  57 
Fed.  601;  Dederick  v.  Fox,  56  Fed.  714; 
Nathan  Mfg.  Co.  v.  Craig,  49  Fed.  370;  Mor- 
ris V.  Kempshall  Mfg.  Co.,  20  Fed.  121;  Gold, 
etc..  Ore  Separating  Co.  v.  U.  S.  Disintegrat- 
ing Ore  Co.,  10  Fed.  Cas.  No.  5,508,  6  Blatchf. 
307,  3  Fish.  Pat.  Cas.  489. 

24.  Liggett,  etc..  Tobacco  Co.  v.  Miller,  I 
Fed.  203,  1  McCrary  31. 

Laches. —  Long  delay  by  complainant  in 
filing  his  bill  after  an  adverse  decision  by  the 
commissioner  will  be  considered  as  bearing 
on  the  good  faith  of  complainant's  proceed- 
ing, no  explanation  of  the  delay  being  offered. 
Sav^^er  v.  Massey,  25  Fed.  144. 

25.  Prentiss  v.  Ellsworth,  27  Off.  Gaz.  623. 

26.  Nathan  Mfg.  Co.  v.  Craig,  47  Fed.  522. 

27.  American  Roll-Paper  Co.  v.  Knopp,  44 
Fed.  609. 

Complainant  may  sue  for  infringement  in- 
stead of  under  Rev.  St.  §  4918.  Western 
Electric  Co.  v.  Sperry  Electric  Co.,  59  Fed. 
295,  8  C.  C.  A.  129. 

28.  Electrical  Accumulator  Co.  v.  Brush 
Electric  Co.,  44  Fed.  602;  American  Clay- 
Bird  Co.  V.  Ligowski  Clay-Bird  Co.,  31  Fed. 
466;  Lockwood  r.  Cleavcland,  6  Fed.  721. 

Where  affirmative  relief  is  prayed  in  the 
answer  plaintiff  cannot  di.sniiss.  Electrical 
Accumulator  Co.  v.  Brush  Electric  Co.,  44 
Fed.  602. 

29.  Palmer  Pneumatic  Tire  Co.  v.  Lozier, 
84  Fod.  659  [reversed  on  other  grounds  in 
90  Fod.  732,  33  C.  C.  A.  255]  ;  NaUian  Mfg. 
Co.  V.  (Jraig,  47  Fed.  522;  Anu-ricau  (May-Bird 
Co.  V.  Tjigowski  Clay-Pigeon  Co.,  31  I'Vd.  460; 
Sawyer  r.  Ma.ssoy,  25  Fed.  144;  Pentlargo  v. 
P<'iii large,  19  Ii'ih'I.  817. 

30.  I'Mlincr  Pn(Miniatie  Tire  Co.  V.  Lozior. 
!)0  Fw\.  732,  33  C.  C.  A.  255;  Ecaubert  v. 
Ai>plet(.ii,  07  Fed.  017,  15  C.  C.  A.  73;  Fo.stor 
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tions  there  taken  are  not  ordinarily  admissible  in  evidence.^'  "Where  two  patents 
intei'fere  there  is  a  rebuttable  presumption  that  the  patentee  who  first  tiled  his 
application  is  the  first  inventor.^'^ 

3.  Judgment.  If  there  is  no  interference  in  fact  the  bill  of  complaint  will  be 
dismissed.*^  If  there  is  an  interference  the  coui't  will  declare  the  patent  of  the 
later  inventor  void  in  whole  or  in  part,  or  as  inoperative  or  invalid  in  a  specified 
part  of  the  United  States  in  accordance  with  the  interest  of  the  parties,**  and  may 
grant  relief  by  injunction  when  necessary  to  protect  the  rights  of  a  party .^^  The 
judgment  does  not  affect  the  rights  of  persons  not  parties  to  the  suit  unless  they 
acquire  title  from  one  of  the  parties  subsequently.^^ 

E.  Annulment  op  Repeal.  The  United  States  government  can  maintain  a 
suit  in  the  United  States  courts  to  annul  or  cancel  a  patent  on  the  ground  that  it 
was  obtained  through  fraud,  but  no  individual  can  bring  or  maintain  such  a  suit.^'' 
The  matter  of  instituting  suit  is  within  the  control  of  the  attorneys  for  the  gov- 
ernment, and  they  are  not  required  to  institute  such  suit  at  the  request  of  a  party 
who  declares  the  patent  to  be  iuvalid.^^  Suit  may  be  maintained  by  the  govern- 
ment not  only  when  it  has  a  proprietary  and  pecuniary  interest  in  the  result,  but  also 
when  it  is  necessary  in  order  to  enable  it  to  discharge  its  obligations  to  the  public, 
and  sometimes  when  the  purpose  and  effect  are  simply  to  enforce  the  rights  of  an 
individual ;    and  prayers  for  cancellation  of  two  patents  relating  to  the  same 


V.  Lindsay,  9  Fed.  Cas.  No.  4,975,  1  Ban. 
&  A.  605,  7  Off.  Gaz.  514. 

31.  Ecaubert  v.  Appleton,  67  Fed.  917,  15 
C.  C.  A.  73;  Atkinson  v.  Boardman,  2  Fed. 
Cas.  No.  607. 

Where  the  depositions  cannot  be  retaken, 
it  has  been  held  that  they  may  be  read.  Clow 
V.  Baker,  36  Fed.  692. 

32.  Ashton  Valve  Co.  v.  Coale  MuflSer,  etc., 
Co.,  50  Fed.  100  [affirmed  in  52  Fed.  314, 
3  C.  C.  A.  98];  American  Eoll-Paper  Co.  v. 
Knopp,  44  Fed.  609;  Pelton  v.  Waters,  19 
Fed.  Cas.  No.  10,913,  1  Ban.  &  A.  599,  7 
Off.  Gaz.  425. 

33.  Mowry  v.  Whitney,  14  Wall.  (U.  S.) 
434.  20  L.  ed.  858;  Boston  Pneumatic  Power 
Co.  V.  Eureka  Patents  Co.,  139  Fed.  29;  Sim- 
plex R.  Appliance  Co.  v.  Wands,  115  Fed.  517, 
53  C.  C.  A.  171;  Stonemetz  Printers'  Mach. 
Co.  V.  Brown  Folding-Mach.  Co.,  57  Fed.  601 ; 
Dederick  v.  Fox,  56  Fed.  714;  Nathan  Mfg. 
Co.  V.  Craig,  49  Fed.  370;  Electrical  Accumu- 
lator Co.  V.  Brush  Electric  Co.,  44  Fed.  602; 
Morris  v.  Kempshall  Mfg.  Co.,  20  Fed.  121; 
Gold,  etc.,  Ore  Separating  Co.  v.  U.  S.  Dis- 
integrating Ore  Co.,  10  Fed.  Cas.  No.  5,508, 
6  Blatchf.  307,  3  Fish.  Pat.  Cas.  489. 

34.  U.  S.  Rev.  St.  (1878)  §  4918  [U.  S. 
Comp.  St.  (1901)  p.  3394].  Court  may  de- 
clare either  or  both  patents  void.  Palmer 
Pneumatic  Tire  Co.  v.  Lozier,  90  Fed.  732,  33 
C.  C.  A.  255 ;  Foster  v.  Lindsay,  9  Fed.  Cas. 
No.  4,975,  1  Ban.  &  A.  605,  7  Off.  Gaz.  514. 

35.  Palmer  Pneumatic  Tire  Co.  v.  Lozier, 
69  Fed.  346;  Sawyer  v.  Massey,  25  Fed.  144. 

36.  U.  S.  Rev.  St.  (1878)  §  4918  [U.  S. 
Comp.  St.  (1901)  p.  3394]  ;  Mowry  v.  Whit- 
ney, 14  Wall.  (U.  S.)  434,  20  L.  ed.  858. 
Does  not  prevent  suit  on  patent  where  claims 
are  different.  Brush  v.  Naugatuck  R.  Co.,  24 
Fed.  371,  23  Blatchf.  277. 

37.  U.  S.  V.  American  Bell  Tel.  Co.,  128 
U.  S.  315,  9  S.  Ct.  90,  32  L.  ed.  450;  Mowrj 
V.  Whitney,  14  Wall.  (U.  S.)  434,  20  L.  ed. 


858;  Ew  p.  Wood,  9  Wheat.  (U.  S.)  603,  6 
L.  ed.  171;  U.  S.  v.  American  Lumber  Co., 
85  Fed.  827,  29  C.  C.  A.  431;  Atty.-G€n.  v. 
Rumford  Chemical  Works,  32  Fed.  608 ;  U.  S. 
V.  Gunning,  18  Fed.  511,  21  Blatchf.  516; 
Delano  v.  Scott,  7  Fed.  Cas.  No.  3,753,  Gilp. 
489,  1  Robb  Pat.  Cas.  700 ;  Merserole  v.  Union 
Paper  Collar  Co.,  17  Fed.  Cas.  No.  9,488,  6 
Blatchf.  356,  3  Fish.  Pat.  Cas.  483;  Thomp- 
son V.  Haight,  23  Fed.  Cas.  No.  13,956. 

English  practice. —  Scire  facias  abolished, 
and  now  patents  may  be  revoked  on  petition 
to  court  by  attorney-general  or  a  party  inter- 
ested. Act  (1883),  §  26.  Bill  in  equity  to 
set  aside  may  be  maintained  by  person  inter- 
ested where  fraud  alleged.  In  re  Avery,  36 
Ch.  D.  307,  56  L.  J.  Ch.  1007,  57  L.  T.  Rep. 
N.  S.  506,  36  Wkly.  Rep.  249;  Atty.-Gen.  v. 
Vernon,  2  Ch.  Rep.  353,  21  Eng.  Reprint  685, 
1  Vern.  Ch.  277,  23  Eng.  Reprint  468;  Re 
Edge,  63  L.  T.  Rep.  N.  S.  370,  38  Wkly.  Rep. 
698;  Re  Morgan,  58  L.  T.  Rep.  N.  S.  713. 

Canadian  practice. —  Scire  facias  to  annul 
must  be  by  attorney-general  and  not  by  pri- 
vate party.  Reg.  v.  Pattee,  5  Out.  Pr.  292; 
Patent  Elbow  Co.  v.  Cunin,  10  Quebec  Super. 
Ct.  56.  Not  annulled  because  foreign  patent 
expired.  Reg.  v.  Ontario  Gen.  Engineering 
Co.,  6  Can.  Exch.  328. 

38.  New  York,  etc..  Coffee  Polishing  Co.  v. 
New  York  Coffee  Polishing  Co.,  9  Fed.  578,  20 
Blatchf.  174. 

Canadian  practice. —  Proceedings  according 
to  practice  on  scire  facias  in  England.  Smith 
V.  Goldie,  9  Can.  Sup.  Ct.  46 ;  Reg.  v.  Ontario 
Gen.  Engineering  Co.,  6  Can.  Exch.  328; 
Peterson  v.  Crown  Cork,  etc.,  Co.,  5  Can. 
Exch.  400;  Reg.  v.  La  Force,  4  Can.  Exch. 
14;  Reg.  V.  Hall,  27  U.  C.  Q.  B.  146. 

39.  U.  S.  V.  American  Bell  Tel.  Co.,  167 
U.  S.  224,  17  S.  Ct.  809,  42  L.  ed.  144. 

When  the  bill  to  annul  a  patent  is  really 
in  the  interest  of  private  parties,  who  have 
given  bond  to  indemnify  the  government  from 
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subject  and  owned  by  the  same  party  may  be  joined.^  It  cannot  maintain  a  suit 
to  repeal  on  grounds  that  have  been  sustained  in  a  suit  for  infringement/'  nor  ask 
an  injunction  restraining  tiie  commencement  or  prosecution  of  suits  for  infringe- 
ment of  a  patent  for  the  repeal  of  whicli  they  have  begun  an  action.^*  Tlie 
appropriate  remedy  is  by  bill  in  equity,^''  and  actual  fraud  must  be  alleged  and 
proved/* 

F.  Estoppel  to  Dispute  Validity  —  l.  In  General.  The  issuance  of  a  patent 
does  not  estop  the  patentee  from  proving  that  the  invention  claimed  therein  is 
not  novel  in  the  absence  of  bad  faith  in  procuring  such  patent.*^  Nor,  as  a  gen- 
eral rule,  will  a  contest  in  the  patent  office  upon  tlie  question  of  priority  of  inven- 
tion foreclose  the  defeated  applicant  for  a  patent  from  assailing  the  validity  of 
the  patent  upon  other  grounds/^  A  patentee  is,  however,  estopped  to  deny  the 
correctness  of  the  description  in  the  specification  of  the  existing  art.*'^  So  also  a 
patentee,  who  secures  a  correction  limiting  the  life  of  his  patent,  is  estopped,  as 
against  infringers,  to  deny  the  validity  of  the  limitation/^  Furthermoi'e  other 
persons  associated  with  him  in  the  ownership  of  rights  under  the  patent  are  also 
estopped,  in  the  absence  of  an  affirmative  showing  that  they  were  ignorant  of  his 
acts  in  procuring  the  limitation/^  An  answer  in  an  infringement  suit  asserting 
the  validity  of  a  patent  granted  to  defendant  estops  him  to  deny  on  the  hearing 
the  validity  of  a  similar  patent  granted  to  plaintiff.™  In  a  suit  upon  a  license  or 
contract,  which  contains  a  covenant  upon  the  part  of  the  licensee,  by  which  the 
validity  of  the  patent  is  admitted,  and  the  licensee  has  had  the  benefit  of  the 
license,  he  is  estopped  to  deny  the  validity  of  the  patent  by  setting  up  anything 
contrary  to  the  admissions  in  his  contract.^'  So  a  covenant  or  agreement  not  to 
infringe  estops  the  parties  thereto  from  conti-overting  the  validity  of  the  patent.^^ 
But  it  has  been  held  that  an  arrangement  made  by  two  patentees,  by  way  of  com- 
promise to  avoid  litigation,  will  not  be  construed  as  an  acknowledgment  by  either 
of  the  validity  of  the  other's  patent,  so  as  to  estop  him  or  his  assigns  or  licenseef 
to  deny  its  validity.^^  Nor  does  a  mere  mercantile  agreement  not  to  deal  in  cer 
tain  patented  machines  operate  as  an  estoppel  to  deny  the  validity  of  the  patent.^ 

2.  Estoppel  of  Infringer.  An  infringer  cannot  deny  the  utility  of  the 
invention,  although  he  may  deny  its  novelty .^^    But  it  has  been  held  that  one 


all  costs  and  who  could  have  set  up  the  mat- 
ters on  which  the  suit  is  based  as  a  defense 
in  a  suit  against  them  by  the  patentee,  it 
must  be  dismissed.  U.  S.  v.  Frazer,  22  Fed. 
106. 

40.  U.  S.  V.  American  Bell  Tel.  Co.,  128 
U.  S.  315,  9  S.  Ct.  90,  32  L.  ed.  450  [.reversing 
32  Fed.  591]. 

41.  U.  S.  V.  Colgate,  32  Fed.  624. 

42.  U.  S.  V.  Colgate,  21  Fed.  318. 

43.  U.  S.  V.  Gunning,  18  Fed.  511,  21 
Blatchf.  516. 

44.  U.  S.  V.  American  Bell  Tel.  Co.,  167 
U.  S.  224,  17  S.  Ct.  809,  42  L.  ed.  144  [affirm- 
inq  68  Fed.  542,  15  C.  C.  A.  509]  ;  Mowry  v. 
Whitney,  14  Wall.  (U.  S.)  4.34,  20  L.  cd. 
858;  U.  S.  tJ.  Gunning,  18  Fed.  511,21  Blatchf. 
516;  Delano  v.  Scott,  7  Fed.  Cas.  No.  3,753, 
(Jilp.  489,  1  Rohb  I'at.  Cas.  700;  Stearns  v. 
Barrett,  22  Fed.  Cns.  No.  13,337,  1  Mason 
153,  1  i{ol)b  I'iit.  Cas.  97. 

45.  Gr('(!iiw()od  v.  Braclior,  1  Fed.  856. 

46.  Ilolliday  v.  I'icklmrdt.  29  Fed.  853. 

47.  licaton-I^RninHuliir  Ituti.on- Kantener  Co. 
V.  Schlochtdicyer,  69  Fed.  592. 

48.  I'ldlHon  lOlcclric  Light  Co.  v.  Buckeye 
KIc.ctric  Co.,  64  I'Vd.  225. 

49.  ICdlHon  Kli'(!tri<'  Light  Co.  V.  Buckeye 
Klcctric  Co.,  64  Fed.  225. 
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50.  Eussell,  etc.,  Mfg.  Co.  v.  Mallory,  21 
Fed.  Cas.  No.  12,166,  10  Blatchf.  140,  5  Fish. 
Pat.  Cas.  632,  2  Off.  Gaz.  495. 

51.  Marsh  v.  Harris  Mfg.  Co.,  63  Wis.  276, 
22  N.  W.  516;  Washburn,  etc.,  Mfg.  Co.  v. 
Cincinnati  Barbed-Wire  Fence  Co.,  22  Fed. 
712;  Evory  v.  Candee,  8  Fed.  Cas.  No.  4,583, 
4  Ban.  &  A.  545,  17  Blatchf.  200;  Magic 
Ruffle  Co.  V.  Elm  City  Co.,  16  Fed.  Cas.  No. 
8,949,  2  Ban.  &  A.  152,  13  Blatchf.  151,  8  Off. 
Gaz.  773 ;  Waterbury  Brass  Co.  v.  New  York, 
etc..  Brass  Co.,  29  Fed.  Cas.  No.  17,256. 

52.  Hall  Mfg.  Co.  v.  American  R.  Supply 
Co.,  48  Mich.  331,  12  N.  W.  205;  Brooks  V. 
Moorhouse,  4  Fed.  Cas.  No.  1,956,  3  Ban.  &  A. 
229,  13  Off.  Gaz.  499;  Magic  Ruffle  Co.  v. 
Elm  City  Co.,  16  Fed.  Cas.  No.  8.949,  2  Ban. 
&  A.  152,  13  Blatchf.  151,  8  Off.  Gaz.  773. 

53.  Van  Hook  v.  Wood,  28  Fed.  Ca.s.  No. 
16,855.  See  also  White  v.  S.  Harris,  etc., 
Mfg.  Co.,  3  Fed.  161. 

54.  Mannie  v.  Everett,  16  Fed.  Cas.  No. 
9,039. 

55.  Candy  v.  Main  Belting  Co.,  143  U.  S. 
587,  12  S.  Ct.  598,  36  L.  cd.  272;  Simniond  V. 
Morrison,  44  Fed.  757;  Kirk  v.  Yin  Hois,  33 
Fed.  252  [afflrwrd  in  158  11.  S.  58,  15  S.  Ct. 
729,  ;!9  1j.  ed.  895  |  ;  Ui  Rue  v.  WcHtorn  Elec- 
tric Co.,  31  Fed.  80,  24  Blatchf.  302  [affirmed 
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making  use  of  another's  patent  mark  is  estopped  to  deny  the  validity  of  the 
patent.^ 

8.  Estoppel  of  Assignor.  One  who  assigns  a  patent  cannot  dispute  its  validity 
as  against  liis  assignee."  As  to  the  rest  of  the  world  the  patent  may  be  void  but 
the  assignor  is  estopped  from  urging  that  defense  against  his  assignee.^^  The 
assignor  is  not  estopped,  however,  to  deny  infringement  or  to  show  that  the  patent 
is  limited  in  its  scope.^* 


in  139  U.  S.  601,  11  S.  Ct.  670,  35  L.  ed. 
294];  Gray  v.  James,  10  Fed.  Cas.  No.  5,718, 
Pet.  C.  C.  394,  1  Robb  Pat.  Cas.  120;  Kneass 
V.  Schuylkill  Bank,  14  Fed.  Cas.  No.  7,875,  1 
Eobb  Pat.  Cas.  303,  4  Wash.  9;  Vance  v. 
Campbell,  28  Fed.  Cas.  No.  16,836;  Vance  v. 
Campbell,  28  Fed.  Cas.  No.  16,837,  1  Fish. 
Pat.  Cas.  483;  Whitney  v.  Mowry,  29  Fed. 
Cas.  No.  17,594,  4  Fish.  Pat.  Cas.  207  [re- 
versed on  other  grounds  in  14  Wall.  620,  20 
L.  ed.  860]. 

56.  Washburn,  etc.,  Mfg.  Co.  v.  Haish,  29 
Fed.  Cas.  No.  17,217,  4  Ban.  &  A.  571,  9  Bias. 
141,  18  Off.  Gaz.  465. 

57.  Mathews  Gravity  Carrier  Co.  v.  Lister, 
154  Fed.  490;  Wold  v.  Thayer,  148  Fed.  227, 
78  C.  C.  A.  350  [afjirming  142  Fed.  776]; 
Frank  v.  Bernard,  131  Fed.  269  [affirmed  in 
135  Fed.  1021,  68  C.  C.  A.  566];  Force  v. 
Sa\vyer-Boss  Mfg.  Co.,  113  Fed.  1018,  51 
C.  C.  A.  592;  Alvin  Mfg.  Co.  v.  Scharling, 
100  Fed.  87;  Martin,  etc.,  Cash-Carrier  Co. 
V.  Martin,  67  Fed.  786,  14  C.  C.  A.  642; 
Woodward  v.  Boston  Lasting  Mach.  Co.,  60 
Fed.  283,  8  C.  C.  A.  622 ;  Corbin  Cabinet  Lock 
Co.  V.  Yale,  etc.,  Mfg.  Co.,  58  Fed.  563 ;  Adee 
V.  Thomas,  41  Fed.  342;  American  Paper 
Barrel  Co.  v.  Laraway,  28  Fed.  141 ;  Parker 
V.  McKee,  24  Fed.  808;  Underwood  v.  Warren, 
21  Fed.  573 ;  Curren  v.  Burdsall,  20  Fed.  835, 
31  Fed.  918;  Consolidated  Middlings  Purifier 
Co.  V.  Guilder,  9  Fed.  155,  3  MeCrary  186; 
Bowman  v.  Taylor,  2  A.  &  E.  278,  4  L.  J. 
K.  B.  58,  4  N.  &  M.  264,  29  K  C.  L.  142; 
Chambers  v.  Criehley,  33  Beav.  374,  55  Eng. 
Reprint  412;  Walton  v.  Lavater,  8  C.  B.  N.  S. 
162,  6  Jur.  N.  S.  1251,  29  L.  J.  C.  P.  275,  3 
L.  T.  Rep.  N.  S.  272,  98  E.  C.  L.  162 ;  Smith 
V.  Scott,  6  C.  B.  N.  S.  771,  5  Jur.  N.  S.  1356, 
28  L.  J.  C.  P.  325,  95  E.  C.  L.  771 ;  Heugh  v. 
Chamberlain,  25  Wkly.  Rep.  742;  Clark  v. 
Adie,  21  Wkly.  Rep.  456  [affirmed  in  21 
Wkly.  Rep.  764]. 

Estoppel  to  deny  title  of  licensee. —  The 
owner  of  a  patent  who  grants  an  exclusive 
license  thereunder  is  estopped  to  deny  that  the 
licensee  took  good  title  to  the  privilege  which 
he  undertook  to  convey.  Seal  v.  Beach,  113 
Fed.  831. 

The  foundation  of  the  estoppel  against  a 
vendor  patentee  is  the  fact  that  he  has  re- 
ceived and  retained  a  valuable  thing  in  con- 
sideration of  the  statements  contained  in  the 
application  for,  or  specification  of,  the  pat- 
ent. Therefore,  when  an  assignment  is  made 
pending  the  application  for  a  patent,  it  is 
immaterial  whether  or  not  the  vendor  may 
have  made  representations  to  the  purchasers 
concerning  the  probability  of  obtaining  a  pat- 
ent. Nor  is  it  material  that  the  purchasers 
knew  that  the  thing  sought  to  be  patented 
[58] 


was  old,  when  they  understood  that  the  pat- 
ent was  sought  for  a  new  application  and  use 
of  it.  National  Conduit  Mfg.  Co.  Con- 
necticut Pipe  Mfg.  Co.,  73  Fed.  491. 

Infringement  of  another  patent. —  The  pat- 
entee is  estopped  to  deny  the  validity  of  the 
patent  on  the  ground  that  it  infringes  another 
patent  owned  by  him.  Essex  Button  Co.  V. 
Paul,  48  Fed.  310;  Adee  v.  Thomas,  41  Fed. 
346;  Curran  v.  Burdsall,  20  Fed.  835. 

A  patentee  whose  wife  has  sold  the  patent 
to  another  is  estopped  to  deny  the  validity 
of  the  patent.  Onderdonk  v.  Fanning,  4  Fed. 
148. 

Corporations. —  The  rule  applies  to  corpo- 
rations as  well  as  to  natural  persons.  Marvel 
Co.  r.  Pearl,  114  Fed.  946;  Force  v.  Sawyer- 
Boss  Mfg.  Co.,  Ill  Fed.  902  [affirmed  in  113 
Fed.  1018,  51  C.  C.  A.  592] ;  Edison  Electric 
Light  Co.  V.  Buckej^e  Electric  Co.,  64  Fed. 
225.  The  estoppel  against  the  assignor  of  a 
patent  operates  against  a  corporation  subse- 
quently foi'med  by  him,  and  which  is  en- 
tirely owned  and  controlled  by  him.  The  cor- 
poration will  be  estopped,  even  if  another 
party  has  a  substantial  interest  therein, 
where  it  appears  that  at  the  time  of  acquir- 
ing his  interest  he  had  known  of  the  patent 
and  its  assignment  and  had  been  associated 
with  the  assignor  in  the  line  of  business  to 
which  the  patent  relates.  National  Conduit 
Mfg.  Co.  V.  Connecticut  Pipe  Mfg.  Co.,  73 
Fed.  491.  The  mere  fact,  however,  that  an 
inventor,  who  has  assigned  his  patent,  sub- 
sequently becomes  an  officer  in  a  corporation 
which  is  alleged  to  be  an  infringer  does  not 
render  applicable  to  such  corporation  the 
estoppel  which  operates  against  him  person- 
ally. Corbin  Cabinet  Lock  Co.  v.  Yale,  etc., 
Mfg.  Co.,  58  Fed.  563. 

Mortgage  trustee  is  estopped.  Regina 
Music  Box  Co.  V.  Newell,  131  Fed.  606. 

Licensor  estopped.  National  Heeling-Mach. 
Co.  V.  Abbott,  77  Fed.  462. 

As  to  patent  not  sued  on  there  is  no  estop- 
pel. MeCormick  Harvesting  Mach.  Co.  v. 
Aultman,  69  Fed.  371,  16  C.  C.  A.  259. 

58.  Alvin  Mfg.  Co.  v.  Scharling,  100  Fed. 
87;  Adee  v.  Thomas,  41  Fed.  346. 

59.  Noonan  v.  Chester  Park  Athletic  Club 
Co.,  99  Fed.  90,  39  C.  C.  A.  426 ;  Martin,  etc., 
Cash-Carrier  Co.  v.  Martin,  67  Fed.  786,  14 
C.  C.  A.  642;  Western  Tel.  Constr.  Co.  v. 
Stromberg,  66  Fed.  550;  Babcock  v.  Clarkson, 
63  Fed.  607,  11  C.  C.  A.  351;  Ball,  etc.. 
Fastener  Co.  v.  Ball  Glove  Fastening  Co.,  58 
Fed.  818,  7  C.  C.  A.  498. 

A  limitation  on  this  doctrine,  however,  is 
that  he  cannot  insist  on  a  construction  that 
would  render  the  patent  valueless.  Hurwood 
Mfg.  Co.  V.  Wood,  138  Fed.  835. 
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4.  Estoppel  of  Assignee,  Grantee,  or  Licensee.  A  licensee  or  grantee  cannot 
dispute  tiie  validity  of  the  patent  unless  it  has  been  pronounced  invalid  by  a  court 
of  last  resort.''"  An  assignee  or  licensee  cannot  dispute  the  validity  of  the  patent 
for  the  purpose  of  avoiding  carrying  out  the  conditions  of  sale  or  license.*'  A 
mere  offer  to  take  a  license  y^WX  not  operate  as  an  estoppel/*  and  there  is  no  estop 
pel  where  an  implied  license  is  alleged.^  A  corporation  is  not  estopped  by  a 
personal  license  to  a  stock-holder.®^  In  the  absence  of  any  specific  agreement  not 
to  contest  the  validity  of  the  patent,  the  estoppel  of  a  lessee  or  licensee  is  confined 
to  the  particular  article  covered  by  the  lease  or  license  but  a  party  may  bind 
himself  generally  not  to  dispute  the  validity  of  the  jjatents  embodied  in  those 
articles.'^* 

5.  Expired  License.  The  fact  that  a  party  once  operated  under  a  license  will 
not  estop  him  fi'om  disputing  the  validity  of  the  patent,  unless  tliere  was  some 
agreement  by  him  to  that  effect.^'^ 


60.  Hyatt  v.  Dale  Tile  Mfg.  Co.,  106  N.  Y. 
651,  12  N.  E.  705  {.affirmed  in  125  U.  S.  46, 
8  S.  Ct.  756,  31  L.  ed.  683] ;  Marston  Swett, 
66  N.  Y.  206,  23  Am.  Rep.  43,  82  N.  Y.  526; 
Hyatt  V.  Ingalls,  49  N.  Y.  Super.  Ct.  375; 
Hardwick  v.  Galbraith,  147  Pa.  St.  333,  23 
Atl.  451;  Harvey  Steel  Co.  v.  U.  S.,  38  Ct.  CI. 
662;  Clark  v.  A  die,  2  App.  Cas.  423,  46  L.  J. 
Ch.  598,  37  L.  T.  Rep.  N.  S.  1,  26  Wkly.  Rep. 
45;  Hills  V.  Laming,  9  Exch.  256,  23  L.  J. 
Exch.  60;  Crossley  v.  Dixon,  10  H.  L.  Cas. 
293,  9  Jur.  N.  S.  607,  32  L.  J.  Ch.  617,  8 
L.  T.  Rep.  N.  S.  260,  11  Wkly.  Rep.  716,  11 
Eng.  Reprint  1039;  Beam  k.  Merner,  14  Ont. 
412;  Whiting  v.  Tuttle,  17  Grant  Ch.  (U.  C.) 
454;  Gray  v.  Billington,  21  U.  C.  C.  P.  288. 

Where  the  patent  has  been  pronounced  void, 
there  is  no  estoppel.  Hawkes  v.  Swett,  4 
Hun  (N.  Y.)  146;  Ross  x>.  Fuller,  etc.,  Co., 
105  Fed.  510. 

The  licensee  may  dispute  construction 
given  to  patent  by  licensor.  Trotman  v. 
Wood,  16  C.  B.  N.  S.  479,  111  E.  C.  L.  479. 

61.  Illinois. —  Rhodes  v.  Ashurst,  176  HI. 
351,  52  N.  E.  118;  Charter  Gas  Engine  Co.  v. 
Charter,  47  111.  App.  36.  Contra,  Pratt  v. 
Paris  Gas  Light,  etc.,  Co.,  51  HI.  App.  603. 

Maine. —  Jones  v.  Burnham,  67  Me.  93,  24 
Am.  Rep.  10. 

Minnesota. —  Deane  v.  Hodge,  35  Minn.  146, 
27  N.  W.  917,  59  Am.  Rep.  321. 

New  Hampshire. —  Clark  v.  Amoskeag  Mfg. 
Co.,  C2  N.  H.  612. 

New  YorA;.— Saltus  v.  Belford  Co.,  133 
N.  Y.  499,  31  N.  E.  518;  Hyatt  v.  Ingalls, 
124  N.  Y.  93,  26  N.  E.  285;  Hyatt  v.  Dale 
Tile  Mfg.  Co.,  106  N.  Y.  651,  12  N.  E.  705; 
Marston  v.  Swett,  06  N.  Y.  20G,  23  Am.  Rep. 
43;  General  Electric  Co.  v.  Nassau  Electric 
R.  Co.,  30  N.  Y.  App.  Div.  510,  55  N.  Y. 
Suppl.  858;  Skidmoro  v.  Fahys  Watch-Ca.se 
Co.,  28  N.  Y.  Api).  Div.  94,  50  N.  Y.  Suppl. 
1010;  Dcnisn  Swett,  OS  lluii  188,  22  N.  Y. 
Rupiil.  950;  Miu-Hh  )).  Dodge,  4  Ilun  278;  Bay- 
lis  V.  Bullock  Electric  Mfg.  (!o.,  :!2  Misc.  218, 
60  N.  Y.  Siii)pl.  253  {reversed  on  other 
gronndH  ii)  5!)  N.  Y.  App.  Div.  570,  00  N.  Y. 
Kilj.pl.  0931  ;  Kiinenian  r.  St(^rn,  23  Misc.  599, 
53  N.  Y.  Siippl.  200;  Moiilgoiiiery  V.  Water- 
bury,  2  Mine.  115,  21  N.  V.  Snppl.  0;i7  \<if- 
firmed  in  ]'12  N.  Y.  052,  37  N.  JO.  509.1 ;  Smith 
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Standard  Laundry  Mach.  Co.,  11  Daly  154; 
Brusie  v.  Peck,  16  N.  Y.  Suppl.  648. 

07110.— Ely  V.  Topliff,  41  Ohio  St.  357; 
Clark  V.  Bentel,  9  Ohio  Dec.  (Reprint)  289, 
12  Cine.  L.  Bui.  53. 

Pennsylvania. —  Jarecki  v.  Hays,  161  Pa.  St. 
613,  29  Atl.  118;  Hubbard  v.  Allen,  123 
Pa.  St.  198,  16  Atl.  772;  Patterson's  Appeal, 
99  Pa.  St.  521;  Hardwick  v.  Caves,  1  Pa. 
Dist.  137. 

United  States. —  U.  S.  v.  Harvey  Steel  Co., 
196  U.  S.  310,  25  S.  Ct.  240,  49  L.  ed.  492; 
Kinsman  v.  Parkhurst,  18  How.  289,  15  L.  ed. 
385;  United  Shoe  Mach.  Co.  v.  Caunt,  134 
Fed.  239;  Consolidated  Rubber  Tire  Co.  v. 
Finley  Rubber  Tire  Co.,  116  Fed.  629;  Piaget 
Novelty  Co.  v.  Headley,  108  Fed.  870,  48 
C.  C.  A.  116  [affirming  107  Fed.  134];  Moore 
V.  National  Water-Tube  Boiler  Co.,  84  Fed. 
346;  Godell  t;.  Wells,  etc.,  Co.,  70  Fed.  319; 
Piatt  V.  Fire-Extinguisher  Mfg.  Co.,  59  Fed. 
897,  8  C.  C.  A.  357;  National  Rubber  Co.  v. 
Boston  Rubber-Shoe  Co.,  41  Fed.  48;  Rogers 
V.  Riessner,  30  Fed.  525 ;  Birdsall  v.  Perego,  3 
Fed.  Cas.  No.  1,435,  5  Blatchf.  251;  Goodyear 
V.  Dav,  10  Fed.  Cas.  No.  5,566;  Wilder  v. 
Adams,  29  Fed.  Cas.  No.  17,647,  2  Woodb. 
&  M.  329.  Contra,  Baltimore  Car-Wheel  Co. 
V.  North  Baltimore  Pass.  R.  Co.,  21  Fed.  47; 
Pelham  v.  Edelmeyer,  15  Fed.  262,  21  Blatchf. 
188 ;  National  Mfg.  Co.  v.  Meyers,  7  Fed.  355 ; 
Mitchell  V.  Barclav,  17  Fed.  Cas.  No.  9,659; 
Morse  Arms  Mfg.  Co.  v.  U.  S.,  16  Ct.  CI.  296. 

Contra. —  Sherman  v.  Champlain  Transp. 
Co.,  31  Vt.  162. 

62.  Evans  v.  Eaton,  8  Fed.  Cas.  No.  4,559, 
Pet.  C.  C.  322,  1  Robb  Pat.  Cas.  68. 

63.  Harvey  Steel  Co.  v.  U.  S.,  38  Ct.  CI. 
662. 

64.  Newark  Spring-Mattress  Co.  v.  Ryan, 
102  Fed.  093,  42  C.  C.  A.  594. 

65.  Dunham  v.  Bent,  72  Fed.  CO. 

66.  Dunham  v.  Bent,  72  Fed.  00. 

67.  Stinipson  Com])uting  Scale  Co.  v.  W.  F. 
Stimp.son  Co.,  104  Fed.  893,  44  C.  C.  A.  241; 
Duebcr  Wnleli-(^asc  Mfg.  Co.  V.  Bobbins,  75 
Fed.  17,  21  V.  (!.  A.  198  [reversing  71  Fed. 
IHfll;  Mudg<at  r.  Tlionms,  55  Fed.  045;  Tibbe, 
ete.,  Mfg.  Co.  1'.  rieineken,  37  Fed.  086; 
Blatherwick  r.  Carey,  9  Fed.  202,  10  Bisa. 
404;  Burr  v.  Duryee,  4  Fed.  Cas.  No.  2,190, 
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VII.  TERM.«8 

A.  In  General  —  l.  Mechanical  Patents.  All  meclianical  patents  granted  in 
the  United  States  upon  applications  tiled  after  December  31,  1897,  have  a  term 
of  seventeen  years  from  the  date  of  the  grant.®^  The  term  of  seventeen  years 
■was  fixed  by  the  act  of  1871 ;  ™  but  between  that  date  and  the  time  the  act  of 
March  3,  1897,  went  into  effect,  patents  were  limited  to  expire  with  foreign  pat- 
ents upon  the  invention.  Under  section  8,  the  act  of  1897  applied  only  to  patents 
granted  on  applications  filed  after  December  31,  1897.™^ 

2.  Designs.  The  term  of  a  design  patent  is  three  and  one-half,  seven,  or  four- 
teen years,  as  elected  in  the  application  for  patent.'''^ 

3.  Reissues.  A  reissued  patent  is  operative  only  for  the  unexpired  part  of 
the  term  of  the  original  patent.''- 

4.  Limitation  by  Foreign  Patent  —  a.  In  General.  Patents  granted  upon  appli- 
cations filed  before  January  1,  1898,  are  by  statute  limited  to  expire  at  the  same 
time  as  any  foreign  patent  previously  procured  by  or  for  the  United  States  pat- 
entee having  the  shortest  term  to  run.''^    The  question  of  secrecy  or  publicity  in  the 


2  Fish.  Pat.  Cas.  275  [affirmed  in  1  Wall. 
531,  17  L.  ed.  650,  660,  661];  Wooster  v. 
Singer  Mfg.  Co.,  30  Fed.  Cas.  No.  18,039a, 
15  Eeporter  524,  23  Off.  Gaz.  2513;  Goucher 
V.  Clayton,  11  Jur.  N.  S.  107,  34  L.  J.  Ch. 
239,  11  L.  T.  Rep.  N.  S.  7^2,  13  Wkly.  Rep. 
336;  Dangerfield  v.  Jones,  13  L.  T.  Rep.  N.  S. 
142. 

68.  Term  of  reissued  patent  see  infra,  VIII, 
A,  4. 

69.  U.  S.  Rev.  St.  (1878)  §  4884  [U.  S. 
Comp.  St.  (1901)  p.  3381];  Guarantee  Ins. 
Trust,  etc.,  Co.  v.  Sellers,  123  U.  S.  276,  8 
S.  Ct.  117,  31  L.  ed.  153. 

In  England  the  term  is  fourteen  years  from 
date,  but  fees  must  be  paid  at  stated  times 
to  keep  it  in  force.  Act  (1883),  §  17. 

In  Canada  the  term  is  eighteen  years,  but 
the  fee  may  be  paid  for  only  six  years,  or 
twelve  if  so  elected.  St.  55  &  56  Vict.  c.  24, 
§  5. 

70.  12  U.  S.  St.  at  L.  249. 

70a.  United  Shoe  Mach.  Co.  v.  Duplessis 
Shoe  Mach.  Co.,  155  Fed.  842,  84  C.  C.  A. 
76. 

71.  U.  S.  Rev.  St.  (1878)  §  4931  [U.  S. 
Comp.  St.  (1901)  3399']. 

72.  U.  S.  Rev.  St.  (1878)  §  4916  [U.  S. 
Comp.  St.  (1901)  p.  3393]. 

73.  U.  S.  Rev.  St.  (1878)  §  4887,  prior 
to  the  amendment  of  March  3,  1897,  29  U.  S. 
St.  at  L.  692  [U.  S.  Comp.  St.  (1901)  p. 
3382] ;  United  Shoe  Mach.  Co.  v.  Duplessis 
Shoe  Mach.  Co.,  155  Fed.  842,  84  C.  C.  A. 
76;  Bate  Refrigerating  Co.  v.  Sulzberger, 
157  U.  S.  1,  15  S.  Ct.  508,  39  L.  ed.  601; 
Commercial  Mfg.  Co.  v.  Fairbank  Canning  Co., 
135  U.  S.  176,  10  St.  C.  718,  34  L.  ed.  88; 
Pohl  V.  Anchor  Brewing  Co.,  134  U.  S.  381, 
10  S.  Ct.  577,  33  L.  ed.  953;  Bate  Refriger- 
ating Co.  V.  Hammond,  129  U.  S.  151,  9  S.  Ct. 
225,  32  L.  ed.  645 ;  Dolbear  v.  American  Bell 
Tel.  Co.,  126  U.  S.  1,  8  S.  Ct.  778,  31  L.  ed. 
863 ;  Guarantee  Ins.  Trust,  etc.,  Co.  v.  Sellers, 
123  U.  S.  276,  8  S.  Ct.  117,  31  L.  ed.  153; 
United  Shoe  Alach.  Co.  v.  Duplessis  Shoe 
Mach.  Co.,  148  Fed.  31;  Edison  Electric  Light 


Co.  V.  U.  S.  Electric  Lighting  Co.,  52  Fed. 
300,  3  C.  C.  A.  83;  Electrical  Accumulator 
Co.  V.  Brush  Electric  Co.,  52  Fed.  130,  2 
C.  C.  A.  682;  De  Florez  v.  Reynolds,  8  Fed. 
434,  17  Blatchf.  436;  Nathan  v.  New  York 
El.  R.  Co.,  2  Fed.  225;  Weston  v.  White,  29 
Fed.  Cas.  No.  17,458,  2  Ban.  &  A.  321,  13 
Blatchf.  304,  9  Off.  Gaz.  1196. 

Assignment  of  right  to  patent. —  The  fact 
that  an  applicant  for  a  patent  assigned  his 
right  thereto  to  another  before  applying  for 
and  obtaining  a  foreign  patent  for  the  in- 
vention which  was  issued  before  the  one  in 
this  country  will  not  prevent  the  latter  from 
being  limited  to  the  term  of  the  foreign 
patent.  John  R.  Williams  Co.  v.  Miller,  etc., 
Mfg.  Co.,  115  Fed.  526. 

The  statute  is  not  retroactive  and  does  not 
apply  to  American  patents  granted  before  the 
law  took  effect  or  to  the  reissues  of  such 
patents  granted  after  the  law  took  effect. 
Badische  Anilin,  etc.,  Fabrik  v.  Hamilton 
Mfg.  Co.,  2  Fed.  Cas.  No.  721,  3  Ban.  &  A. 
235,  13  Off.  Gaz.  273;  Goff  v.  Stafford,  10 
Fed.  Cas.  No.  5,504,  3  Ban.  &  A.  610,  14 
Off.  Gaz.  748. 

"Term."— The  word  "term,"  which  when 
used  in  reference  to  a  foreign  patent,  when 
more  than  one  such  patent  exists,  indicates 
what  was  meant  as  the  time  of  duration. 
Paillard  v.  Bruno,  29  Fed.  864,  865. 

In  England  the  patent  expires  with  any 
foreign  patent  granted  before  the  English 
patent.  In  re  Winan,  L.  R.  4  P.  C.  93,  8 
Moore  P.  C.  N.  S.  306,  17  Eng.  Reprint  327; 
In  re  Betts  Patent,  9  Jur.  N.  S.  137,  7  L.  T. 
Rep.  N.  S.  577,  1  Moore  P.  C.  N.  S.  49,  1 
New  Rep.  137,  11  Wkly.  Rep.  221,  15  Eng. 
Reprint  621;  In  re  Bodmer,  8  Moore  P.  C. 
282,  14  Eng.  Reprint  108. 

In  Canada  the  patent  expires  with  any 
foreign  patent  in  existence  during  the  life 
of  the  Canadian  patent.  Dominion  Cotton 
Mills  Co.  Ltd.  V.  Ontario  Gen.  Engineering 
Co.,  [1902]  A.  C.  570,  71  L.  J.  P.  C.  119, 
87  L.  T.  Rep.  N.  S.  186;  Auer  Incandescent 
Light  Mfg.  Co.  V.  Dreschel,  6  Can.  Exch.  55 
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foreign  patent  does  not  prevent  the  limitation.''''  To  act  as  a  limitation,  liowever, 
the  foreign  patent  mnst  be  procured  by  tlie  United  States  patentee  or  by  his  consent 
or  be  ratified  by  liim.'^^  It  would  be  manifestly  unjust  that  a  patentee  should  lose 
the  full  fruits  of  his  patent  by  the  fact  that  some  intermeddler  had  caused  the  inven- 
tion to  be  patented  abroad  A  provisional  patent  issued  in  a  foreign  country  which 
merely  secures  the  applicant  against  the  effects  of  publication  for  three  j'ears  and 
entitles  him  to  a  definitive  patent  on  making  the  required  proofs  of  the  existence  of 
either  the  article  itself  or  a  model  thereof  within  that  time  is  not  such  a  patent  as 
is  referred  to  in  the  statute,"  and  a  foreign  patent  void  oh  initio  will  not  limit  or 
invalidate  the  United  States  patentJ^  The  rule  is  otherwise,  however,  as  to  a 
patent  issued  by  virtue  of  the  recognized  lawful  authority  vested  in  the  king  of 
a  foreign  country,  although  there  was  no  patent  law  in  the  shape  of  a  legislative 
enactment.™  Failure  to  limit  the  patent  on  its  face  so  as  to  expire  at  the  same 
time  with  the  prior  foreign  patent  having  the  shortest  time  does  not  affect  its 
validity.^  Although  the  patentee  procures  the  "  correction  "  of  a  patent  limiting 
it  to  expire  with  a  foreign  patent,  which  attempted  "  correction  "  is  void  for  want 
of  jurisdiction  of  the  commissioner  to  make  it,  lie  is  not  estopped  to  claim  that 
the  patent  was  in  force  for  the  full  term  of  its  life  as  originally  fixed.^' 

b.  Identity  of  Invention.  It  is  not  necessary  that  the  patents  be  identical  in 
all  particulars,  or  that  the  inventions  disclosed  therein  be  identical,  since  it  is 
sufficient  if  upon  examination  of  the  two  instruments  it  appears  that  substantially 
the  same  thing  is  intended  to  be  covered  thereby .^^  A  difference  in  mere  detail 
does  not  avoid  identity,^''  unless  such  difEerence  affects  the  essence  of  the  inven- 
tion in  a  patentable  sense.^*  And  a  foreign  patent  and  a  subsequent  American 
patent  are  not  for  different  inventions  because  the  latter  contains  a  more  genuine 
claim,  which  covers  the  specific  form  of  device  described  in  the  former,  and  other 


[affirmed  in  28  Can.  Sup.  Ct.  608] ;  Barter 
V.  Howland,  26  Grant  Ch.  (U.  C.)  135. 

74.  Gramme  Electrical  Co.  v.  Arnoux,  etc., 
Electrical  Co.,  17  Fed.  838,  21  Blatchf.  450. 

Act  March  3,  1903  (32  U.  S.  St.  at  L.  1225 
[U.  S.  Comp.  St.  Suppl.  (1905)  p.  663])  is 
not  retroactive  to  revive  an  expired  patent. 
Sawyer  Spindle  Co.  v.  Carpenter,  133  Fed. 
238  [affirmed  in  143  Fed.  976,  75  C.  C.  A. 
162]. 

75.  Hobbs  V.  Beach,  180  U.  S.  363,  21  S.  Ct. 
409,  45  L.  ed.  586  [affirming  92  Fed.  146,  34 
C.  C.  A.  248]  ;  United  Shoe  Mach.,  etc.,  Co. 
V.  Duplessis  Shoe  Mach.  Co.,  155  Fed.  842, 
84  C.  C.  A.  76;  Sawyer  Spindle  Co.  v.  Car- 
penter, 133  Fed.  238  [affirmed  in  143  Fed. 
970,  75  C.  C.  A.  102] ;  Willcox,  etc..  Sewing 
Mach.  Co.  V.  Industrial  Mfg.  Co.,  110  Fed. 
210  [reversed  on  other  grounds  in  112  Fed. 
535,  50  C.  C.  A.  387] ;  Beach  v.  Hobbs,  82 
Fed.  916;  Edison  Electric  Light  Co.  «.  U.  S. 
Electric  Lighting  Co.,  35  Fed.  134;  Kendrick 
v.  Emmons,  14  Fed.  Cas.  No.  7,695,  2  Ban. 
&  A.  20s,  9  Off.  Gaz.  201. 

76.  llobbs  V.  Beach,  180  U.  S.  383,  21  S.  Ct. 
40!),  45  L.  ed.  586. 

77.  Socif-K!  Anoryme,  etc.  v.  General  Elec- 
tric Co.,  97  ]''ed.  604. 

78.  Bate  Refrigerating  Co.  v.  Gillett,  20 
Fed.  192. 

79.  Atlas  GliiHs  Co.  v.  Simonds  Mfg.  Co., 
102  Fed.  043,  42  C.  C.  A.  554  [affirming  102 
Fed.  338]. 

80.  Bate  B('frig(!rating  Co.  v.  Hammond, 
120  U.  S.  151,  9  S.  (Jt.  225,  32  L.  od.  645; 
O'lN'illy  V.  Morne,  15  How.   (U.  S.)  02,  14 
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L.  ed.  601 ;  Edison  Electric  Light  Co.  v.  U.  S. 
Electric  Lighting  Co.,  52  Fed.  300,  3  C.  C.  A. 
83;  American  Paper  Barrel  Co.  v.  Laraway, 
28  Fed.  141;  Canan  v.  Pound  Mfg.  Co.,  23 
Fed.  185,  23  Blatchf.  173.  Contra,  Smith  v. 
Ely,  22  Fed.  Cas.  No.  13,043,  5  McLean  76, 
1  Fish.  Pat.  Cas.  339. 

81.  Edison  Electric  Light  Co.  v.  Blooming- 
dale,  65  Fed.  212;  Edison  Electric  Light  Co. 
V.  U.  S.  Electric  Lighting  Co.,  52  Fed.  300, 
3  C.  C.  A.  83. 

82.  Commercial  Mfg.  Co.  v.  Fairbank  Can- 
ning Co.,  135  U.  S.  176,  10  S.  Ct.  718,  34 
L.  ed.  88;  Bate  Refrigerating  Co.  v.  Ham- 
mond, 129  U.  S.  151,  9  S.  Ct.  225,  32  L.  ed. 
645 ;  Guarantee  Ins.  Trust,  etc.,  Co.  v.  Sellers, 
123  U.  S.  276,  8  S.  Ct.  117,  31  L.  ed.  153; 
Plummer  v.  Sargent,  120  U.  S.  442,  7  S.  Ct. 
640,  30  L.  ed.  737;  United  Shoe  Mach.  Co. 
V.  Duplessis  Shoe  Mach.  Co.,  148  Fed.  31; 
Aquarama  Co.  v.  Old  Mill  Co.,  124  Fed.  229; 
Atlas  Glass  Co.  v.  Simonds  Mfg.  Co.,  102 
Fed.  338  [affirmed  in  102  Fed.  643,  42  C.  C.  A. 
554] ;  J.  L.  Mott  Iron  Works  v.  Henry  Mc- 
Shane  Mfg.  Co.,  80  Fed.  516;  Accumulator 
Co.  V.  Julien  Electric  Co.,  57  Fed.  605;  Clark 
V.  Wilson,  28  Fed.  95;  Brush  Electric  Co.  i;. 
Electric  Accunuilutor  Co.,  56  Off.  Gaz.  1334 
[affirmed  in  (il  Off.  Gn/,.  88(5  ]. 

Patent  is  limited,  although  one  is  for  proc- 
ess and  tlio  olli(>r  for  jjroduct.  Accumulator 
Co.  V.  .7\ilicn  Electric  C'o.,  57  I'Vd.  005. 

83.  ThoniHon-ilouMton  lOlcctric  Co.  v.  Mc- 
Ix-an,  153  Fed.  883,  82  0.  0.  A.  629. 

84.  Thomson-Houston  Electric  Co.  v.  Mc- 
Lean, 153  Fed.  883,  82  C.  C.  A.  620. 
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forms  as  well.^  But  a  prior  patent  in  a  foreign  country  for  a  minor  part  of  a 
broad  or  basic  invention  is  not  for  the  same  invention  as  a  subsequent  United 
States  patent  covering  both  the  minor  parts  and  the  broad  main  invention.^*^ 
When  American  letters  patent  are  issued  covering  the  same  invention  described 
in  foreign  letters  patent  of  an  earlier  date,  the  life  of  the  American  patent  is  not 
prolonged  by  the  fact  that  it  also  covers  improvements  upon  the  invention  as 
patented  in  a  foreign  country .^^  It  is  necessary  that  the  foreign  patent  claim  the 
same  invention  ;  it  is  not  sufficient  that  it  disclose  the  invention  of  the  later 
United  States  patent,  where  it  is  not  claimed  therein. 

c.  Date  of  Foreign  Patent.  To  limit  a  United  States  patent  the  foreign 
patent  must  have  been  actually  sealed  and  issued  before  the  date  of  the  United 
States  patent,  and  the  antedating  of  a  foreign  patent  will  not  make  it  limit  a 
patent  here  which  was  actually  granted  first.^**  l)ates  of  actual  issue  and  not  the 
dates  of  application  control.^ 

d.  Term  of  Foreign  Patent.  The  term  of  a  foreign  patent  is  the  time  which 
the  patentee  may  as  a  matter  of  right  keep  it  in  force  under  the  law  of  the 
country.^'  It  includes  not  merely  the  term  mentioned  in  the  grant,  but  any 
extension  thereof  which  may  be  procured  at  the  option  of  the  patentee,  and  it  is 
immatei'ial  whether  or  not  such  extension  is  actually  procured.**^  The  judgment 
of  the  courts  of  the  foreign  country  as  to  the  meaning  of  its  laws  and  the  term 
of  the  patents  is  controlling.^^ 

e.  Lapse  or  Expiration  of  Foreign  Patent.  "Where,  at  the  time  that  the 
United  States  patent  is  granted,  a  foreign  patent  is  in  force,  granted  for  a  certain 
term,  and  that  patent  subsequently  lapses  through  failure  to  pay  fees  or  taxes  or 
for  similar  cause,  the  United  States  patent  does  not  lapse  with  the  foreign  patent, 


85.  Sawyer  Spindle  Co.  v.  Carpenter,  133 
Fed.  238  [affirmed  in  143  Fed.  976,  75  C.  C.  A. 
162].  And  see  Accumulator  Co.  v.  Julien 
Electric  Co.,  57  Fed.  605. 

86.  Victor  Talking  Mach.  Co.  v.  Leeds,  etc., 
Co.,  146  Fed.  534  [affirmed  without  opinion 
in  148  Fed.  1022,  79  C.  C.  A.  536]. 

87.  Guarantee  Ins.  Trust,  etc.,  Co.  v.  Sel- 
lers, 123  U.  S.  276,  8  S.  Ct.  117,  31  L.  ed. 
153. 

88.  Westinghouse  Electric,  etc.,  Co.  v. 
Stanley  Instrument  Co.,  13S  Fed.  823,  71 
C.  C.  A.  189;  Holmes  Electric  Protective  Co. 
V.  Metropolitan  Burglar  Co.,  22  Fed.  341. 
Contra,  Westinghouse  Electric,  etc.,  Co.  v. 
Stanley  Instrument  Co.,  138  Fed.  823,  71 
C.  C.  A.  189;  Western  Electric  Co.  v.  Citi- 
zens' Tel.  Co.,  106  Fed.  215. 

89.  Bate  Refrigerating  Co.  v.  Sulzberger, 
157  U.  S.  1,  15  S.  Ct.  508,  39  L.  ed.  601; 
Elizabeth  v.  American  Nicholson  Pavement 
Co.,  97  U.  S.  126,  24  L.  ed.  1000;  Edison 
Electric  Light  Co.  v.  Waring  Electric  Co., 
59  Fed.  358  [affirmed  in  69  Fed.  645,  15 
C.  C..A.  700];  American  Bell  Tel.  Co.  v. 
Cushman,  57  Fed.  842;  Holmes  Burglar  Alarm 
Tel.  Co.  V.  Domestic  Tel.,  etc.,  Co.,  42  Fed. 
220;  Seibert  Cylinder  Oil  Cup  Co.  v.  William 
Powell  Co.,  35  Fed.  591;  Emerson  v.  Lippert, 
31  Fed.  911;  Gold,  etc.,  Tel.  Co.  v.  Com- 
mercial Tel.  Co.,  23  Fed.  340,  23  Blatchf. 
199. 

In  Canada  the  foreign  patent  must  be  in 
existence  when  the  Canadian  patent  is 
granted.  Ontario  Gen.  Engineering  Co.  v.  Do- 
minion Cotton  Mills  Co.,  31  Can.  Sup.  Ct. 
75 ;   Auer  Incandescent  Light  Mfg.   Co.  v. 


Dreschel,  6  Can.  Exch.  55  [affirmed  in  28 
Can.  Sup.  Ct.  608]. 

90.  Bate  Refrigerating  Co.  v.  Sulzberger, 
157  U.  S.  1,  15  S.  Ct.  508,  39  L.  ed.  601; 
Accumulator  Co.  v.  Julien  Co.,  57  Fed.  605; 
Edison  Electric  Light  Co.  v.  U.  S.  Electric 
Lighting  Co.,  35  Fed.  134;  Bate  Refrigerating 
Co.  V.  Gillett,  13  Fed.  553,  31  Fed.  809. 

91.  Pohl  V.  Anchor  Brewing  Co.,  134  U.  S. 
381,  10  S.  Ct.  577,  33  L.  ed.  953;  Bate  Re- 
frigerating Co.  V.  Hammond,  129  U.  S.  151, 
9  S.  Ct.  225,  32  L.  ed.  645;  Atlas  Glass  Co. 
V.  Simonds  Mfg.  Co.,  102  Fed.  338  [affirmed 
in  102  Fed.  643,  42  C.  C.  A.  554];  Bonsack 
Macli.  Co.  V.  Smith,  70  Fed.  383 ;  Consolidated 
Roller  Mill  Co.  v.  Walker,  43  Fed.  575  [af- 
firmed in  138  U.  S.  124,  11  S.  Ct.  292,  34 
L.  ed.  920].  See  also  Edison  Electric  Light 
Co.  V.  Perkins  Electric  Lamp  Co.,  42  Fed. 
327. 

92.  Bate  Refrigerating  Co.  v.  Hammond, 
129  U.  S.  151,  9  S.  Ct.  225,  32  L.  ed.  645; 
Edison  Electric  Light  Co.  v.  U.  S.  Electric 
Lighting  Co.,  52  Fed.  300,  3  C.  C.  A.  83. 
Contra,  Gramme  Electrical  Co.  v.  Arnoux, 
etc..  Electric  Co.,  17  Fed.  838,  21  Blatchf. 
450;  Bate  Refrigerating  Co.  v.  Gillett,  13 
Fed.  553;  Henry  v.  Providence  Tool  Co.,  11 
Fed.  Cas.  No.  6,384,  3  Ban.  &  A.  501;  Reiss- 
ner  v.  Sharp,  20  Fed.  Cas.  No.  11,689,  4  Ban. 
&  A.  366,  16  Blatchf.  383. 

Extension  under  subsequent  law  will  not 
avoid.  Accumulator  Co.  v.  Julien  Electric 
Co.,  57  Fed.  605. 

93.  Consolidated  Roller  Mill  Co.  v.  Walker, 
43  Fed.  575  [affirmed  in  136  U.  S.  124,  11 
S.  Ct.  292,  34  L.  ed.  920]. 
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but  extends  tlirongliout  the  original  term  of  the  foreign  patent.^*  Tlie  life  of  a 
United  States  patent  must  be  certain  from  the  day  of  tiie  grant.*'  Where  the 
foreign  patent  expired  or  lapsed  for  any  cause  before  the  grant  of  the  United 
States  patent,  tlie  United  States  patent  is  void.°^ 

B.  Extensions.*^  There  is  no  general  act  of  congress  permitting  the  exten- 
sion of  patents,  and  therefore  patents  can  now  be  extended  only  by  special  acts  of 
congress.*^    Congress,  however,  as  is  shown  by  a  very  considerable  number  of 


94.  Pohl  V.  Anchor  Brewing  Co.,  134  U.  S. 
381,  10  S.  Ct.  577,  33  L.  ed.  593;  Victor 
Talking  Mach.  Co.  v.  Leeds,  etc.,  Co.,  146 
Fed.  534  [affirmed  without  opinion  in  148 
Fed.  1022,  79'  C.  C.  A.  536] ;  Welsbach  Light 
Co.  V.  Apollo  Incandescent  Gaslight  Co.,  96 
Fed.  332,  37  C.  C.  A.  508;  Diamond  Match 
Co.  V.  Adirondack  Match  Co.,  65  Fed.  803; 
Pohl  V.  Heyman,  58  Fed.  568;  Paillard  v. 
Bruno,  29  Fed.  864;  Holmes  Electric  Pro- 
tective Co.  V.  Metropolitan  Burglar  Alarm 
Co.,  21  Fed.  458. 

95.  Huber  v.  N.  0.  Nelson  Mfg.  Co.,  148 
U.  S.  270,  13  S.  Ct.  603,  37  L.  ed.  447;  Bate 
Refrigerating  Co.  v.  Gillett,  40  Off.  Gaz. 
1029;  Paillard  v.  Bruno,  38  Off.  Gaz.  900; 
Henry  v.  Providence  Tool  Co.,  14  Off.  Gaz. 
855.  Where  foreign  patent  lapsed  after  the 
application  in  the  United  States,  the  United 
States  patent  is  valid.  Welsbach  Light  Co. 
V.  Apollo  Incandescent  Gaslight  Co.,  96  Fed. 
332,  37  C.  C.  A.  508. 

96.  Huber  v.  N.  0.  Nelson  Mfg.  Co.,  148 
U.  S.  270,  13  S.  Ct.  603,  37  L.  ed.  447. 

97.  Extension  of  reissued  patent  see  infra, 
VIII,  F. 

98.  Act  1861  (12  U.  S.  St.  at  L.  249)  pro- 
hibited extensions.  Guarantee  Ins.  Trust,  etc., 
Co.  V.  Sellers,  123  U.  S.  276,  8  S.  Ct.  117,  31 
L.  ed.  153. 

Extension  by  treaty. —  The  term  of  a  pat- 
ent granted  by  the  United  States  to  a  citizen 
thereof  cannot  be  extended  by  a  treaty.  United 
Shoe  Mach.  Co.  v.  Duplessis  Shoe  Mach.  Co., 
148  Fed.  31  [affirmed  in  155  Fed.  842,  84 
C.  C.  A.  76]. 

In  England  the  crown  may  extend  patents 
{In  re  Parsons,  [1898]  A.  C.  673,  67  L.  J. 
P.  C.  55;  Matter  of  Brandon,  9  App.  Cas. 
589,  53  L.  J.  P.  C.  84;  In  re  Betts,  9  Jur. 
N.  S.  137,  7  L.  T.  Rep.  N.  S.  577,  1  Moore 
P.  C.  N.  S.  49,  1  New  Rep.  137,  11  Wkly. 
Re]).  221,  15  Eng.  Reprint  621;  Ledsam  v. 
Russell,  1  H.  L.  Cas.  687,  9  Eng.  Reprint  931); 
and  may  extend  the  time  even  after  expira- 
tion licaring  on  petition  prior  tliereto  (Led- 
sam V.  Russell,  1  II.  L.  Cas.  687,  9  Eng. 
Reprint  O.'H  ;  Itc  Bodmer,  2  Moore  P.  C.  471, 
12  Kng.  Reprint  10S5).  Tlie  assignees  may 
secure  extension  (Russell  v.  Ledsam,  9  Jur. 
557,  14  L.  J.  Exch.  353,  14  M.  &  W.  574 
[affirmed  in  10  L.  J.  Exch.  145,  10  M.  &  W. 
(m  {affirmed  in  1  II.  L.  Cas.  037,  9  Eng. 
Rej)rint  931)  ]  ;  In  re  Na])ier,  13  Moore,  P  .(!. 
543,  9  WUly.  itc)).  390,  15  Eng.  Reprint  204), 
but  tlicir  clainiH  arc  jiot  viewed  so  favorably 
{In  re  llojiUinHon,  ilHil'7|  A.  (!.  249,  00  L.  J. 
I'.  C.  3H,  75  L.  'I'.  Rep.  N.  K.  402;  In  re 
Normiiiid,  L.  It.  3  I'.  (1.  II);),  0  Moore  1'.  C. 
N.  H.  477,  17  I'liig.  Hcprint  805;  In  re  Norton, 
I)  .Jur.  N.  S.  4  1!),  I   iMoore  J'.  C.  N.  H.  330, 


1  New  Rep.  557,  U  Wkly.  Rep.  720,  15  Eng. 
Reprint  729).  An  importer  from  abroad  may 
secure  extension,  but  is  not  looked  upon 
favorably.  In  re  .Johnson's  Patent,  L.  R.  4 
P.  C.  75,  8  Moore  P.  C.  N.  S.  282,  17  Eng. 
Reprint  318;  In  re  Newton,  14  Moore  P.  C. 
156,  10  Wkly.  Rep.  731,  15  Eng.  Reprint  265; 
In  re  Claridge,  7  Moore  P.  C.  394,  13  Eng. 
Reprint  932.  An  extension  will  be  re- 
fused where  clearly  invalid.  In  re  Blake, 
L.  R.  4  P.  C.  535,  9  Moore  P.  C.  N.  S.  373, 
17  Eng.  Reprint  554;  Re  Hill,  9  Jur.  N.  S. 
1209,  9  L.  T.  Rep.  N.  S.  101,  1  Moore  P.  C. 
N.  S.  258,  12  Wkly.  Rep.  25,  15  Eng.  Reprint 
698;  In  re  Rett,  9  Jur.  N.  S.  137,  7  L.  T. 
Rep.  N.  S.  877,  1  Moore  P.  C.  N.  S.  49.  1 
New  Rep.  137,  II  Wkly.  Rep.  221,  15 
Eng.  Reprint  621.  An  extension  may  be 
granted  on  conditions.  In  re  Mallet,  L.  R. 
1  P.  C.  308;  Ledsam  v.  Russell,  1  H.  L.  Cas. 
687,  9  Eng.  Reprint  931;  In  re  Bodmer,  8 
Moore  P.  C.  282,  14  Eng.  Reprint  108;  Bax- 
ter's Patent,  13  Jur.  593.  Invention  must 
have  merit  and  public  utility  and  the  pat- 
entee must  have  been  sufficiently  remunerated. 
In  re  McDougal,  L.  R.  2  P.  C.  1,  37  L.  J. 
P.  C.  17,  5  Moore  P.  C.  N.  S.  1,  16  Eng. 
Reprint  415;  In  re  Pinkus,  12  Jur.  233;  In 
re  Bell,  10  Jur.  363;  In  re  Heath,  8  Moore 
P.  C.  217,  14  Eng.  Reprint  83;  In  re  Smith, 
7  Moore  P.  C.  133,  13  Eng.  Reprint  830; 
Re  Russell,  2  Moore  P.  C.  496,  12  Eng.  Re- 
print 1095.  Petition  for  extension  must 
state  everything  fully  and  fairly  and  must 
include  complete  account  of  profits.  In  re 
Wuterich,  [1903]  A.  C.  .206,  72  L.  J.  P.  C. 
60,  88  I;.  T.  Rep.  N.  S.  306;  In  re  Peach, 
[1902]  A.  C.  414,  71  L.  J.  P.  C.  98,  87  L.  T. 
Rep.  N.  S.  153 ;  In  re  Johnson,  L.  R.  5  P.  C. 
87;  In  re  Wield,  L.  R.  4  P.  C.  89,  8  Moore 
P.  C.  N.  S.  300,  17  Eng.  Reprint  325;  In  re 
Pitman,  L.  R.  4  P.  C.  84,  8  Moore  P.  C.  N.  S. 
293,  17  Eng.  Reprint  322;  In  re  Clark,  L.  R. 
3  P.  C.  421,  7  Moore  P.  C.  N.  S.  255,  17 
Eng.  Reprint  97;  In  re  Bett,  9  Jur.  N.  S. 
137,  7  L.  T.  Rep.  N.  S.  577,  1  IMoore  P.  C. 
N.  S.  49,  1  New  Rep.  137,  11  Wkly.  Rep. 
221,  15  Eng.  Reprint  021 ;  In  re  Markwick, 
13  Moore  P.  C.  310,  8  Wkly.  Rep.  333,  15 
Eng.  Reprint  IKi.  Expenses,  etc.,  nuist  be 
deducted  in  estimating  ])rofits  {In  rc  Carr, 
L.  R.  4  P.  C.  539,  9  JNloore  P.  V.  N.  S.  379, 
17  Eng.  Reprint  55(i;  In  re  Poole,  L.  R.  1 
P.  C!.  514;  Matter  of  Galloway,  7  Jur.  453; 
In  re  Newton,  14  Moore  P.  C.  150.  10  Wkly. 
Rep.  731,  15  Eng.  Reprint  205);  and  failure 
of  i)r()lits  must  be  shown  not  to  bo  due  to 
failure  to  make  projier  ellorls  (In  rc  Thorny- 
croft,  118991  A.  C.  415,  08  L.  J.  P.  C.  08; 
In  re  J'nUerson,  13  Jur.  59;i,  0  Moore  P.  C. 
409,  13  Eng.  Keprint  705;  In  rc  Norton,  9  Jur. 


fVII,  A.  4,  o| 


PATENTS 


[30  Cyc]  919 


decisions,  has  authority  to  extend  the  terra  of  patents  either  by  general  law  or 
special  act.''' 

VIII.  REISSUES.! 

A.  In  General  —  I.  Definition.  A  reissued  patent  is  in  effect  an  amendment 
of  the  original  patent  made  to  cure  some  defect  or  insufficiency  in  the  original  i'* 
a  patent  whicii  merely  secures  the  patent  rights  more  definitely  in  some  particular 
wherein  tlie  original  patent  was  defective.* 

2.  Power  to  Reissue  and  Grounds.  The  statutes  of  the  United  States  author- 
ize a  reissue  of  a  patent  where  the  original  is  inoperative  or  invalid  by  reason  of 
a  defective  or  insufficient  specification,  or  by  reason  of  the  patentee's  claiming  as 
his  own  invention  or  discovery  more  than  he  has  a  right  to  claim  as  new,  provided 
the  error  arose  by  inadvertence,  accident,  or  mistake  and  without  any  fraudulent 
or  deceptive  intent.*   The  statute  is  mandatory  and  gives  the  commissioner  no  dis- 


N.  S.  419,  1  Moore  P.  C.  N.  S.  339,  1  New  Rep. 
557,  11  Wkly.  Rep.  720,  15  Eng.  Reprint  729  ). 
An  extension  will  be  refused  where  not  suffi- 
ciently useful  {In  re  Allan,  L.  R.  1  P.  C. 
507;  In  re  Herbert,  L.  R.  1  P.  C.  399;  Matter 
of  Simister,  7  Jur.  451,  4  Moore  P.  C.  164, 
13  Eng.  Reprint  264),  and  time  of  filing  pe- 
tition for  extension  must  be  considered  {In 
re  Marshall,  [1891]  A.  C.  430;  In  re  Jabloch- 
kofr,  [1891]  A.  C.  293,  60  L.  J.  P.  C.  61,  65 
L.  T.  Rep.  N.  S.  5;  Matter  of  Brandon,  9 
App.  Cas.  589,  53  L.  J.  P.  C.  84;  In  re 
Hutchison,  14  Moore  P.  C.  364,  15  Eng.  Re- 
print 343 ) .  Any  one  filing  caveat  may  oppose 
extension  [In  re  Schlumberger,  2  Eq.  Rep. 
36,  9  Moore  P.  C.  1,  14  Eng.  Reprint  197; 
In  re  Lowe,  8  Moore  P.  C.  1,  14  Eng.  Re- 
print 1;  In  re  Smith,  7  Moore  P.  C.  133,  13 
Eng.  Reprint  830;  Re  Woodcroft,  3  Moore 
P.  C.  171,  13  Eng.  Reprint  72),  and  an  ob- 
jection to  extension  should  state  grounds  but 
not  necessarily  particulars  [In  re  Ball,  4 
App.  Cas.  171,  48  L.  J.  P.  C.  24,  27  Wkly. 
Rep.  477).  Costs  are  allowed  on  opposition 
to  extension.    In  re  Wield,  L.  R.  4  P.  C.  89, 

8  Moore  P.  C.  N.  S.  300,  17  Eng.  Reprint  325; 
In  re  Johnson,  L.  R.  4  P.  C.  75,  8  Moore  P.  C. 
N.  S.  282,  17   Eng.  Reprint  318;  In  re  Jones, 

9  Moore  P.  C.  41,  14  Eng.  Reprint,  213;  In  re 
Milnef,  9  Moore  P.  C.  39,  14  Eng.  Reprint 
212. 

99.  Wilson  v.  Rousseau,  4  How.  (U.  S.) 
646,  11  L.  ed.  1141;  New  American  File  Co. 
V.  Nicholson  File  Co.,  8  Fed.  816;  Blanchard 
(;.  Sprague,  3  Fed.  Cas.  No.  1,518,  1  Robb 
Pat.  Cas.  734,  742,  2  Story  164,  3  Sumn.  535; 
Blanchard's  Gun-Stock  Turning  Factory  v. 
Warner.  3  Fed.  Cas.  No.  1,521,  1  Blatchf.  258, 
Fish.  Pat.  Rep.  184;  Bloomer  v.  Stolley,  3 
Fed.  Cas.  No.  1,559,  Fish.  Pat.  Rep.  376,  5 
McLean  158;  Brooks  v.  Jenkins,  4  Fed.  Cas. 
No.  1,953,  Fish.  Pat.  Rep.  41,  3  McLean  432; 
Evans  v.  Robinson,  8  Fed.  Cas.  No.  4,571, 
Brunn.  Col.  Cas.  400;  Gibson  v.  Gifford,  10 
Fed.  Cas.  No.  5,395,  1  Blatchf.  529,  Fish.  Pat. 
Rep.  366 :  Gibson  v.  Harris,  10  Fed.  Cas.  No. 
5,396,  1  Blatchf.  167,  Fish.  Pat.  Rep.  115; 
Jordan  v.  Dobson,  13  Fed.  Cas.  No.  7,519,  2 
Abb.  398,  4  Fish.  Pat.  Cas.  232,  7  Phila.  (Pa.) 
533;  Potter  V.  Braunsdorf,  19  Fed.  Cas.  No. 
11,321,  7  Blatchf.  97;  Washburn  v.  Gould,  29 
Fed.  Cas.  No.  17,214,  2  Robb  Pat.  Cas.  206, 


3  Story  122;  Woodworth  v.  Hall,  30  Fed.  Cas. 
No.  18,016,  2  Robb  Pat.  Cas.  495,  1  Woodb. 
&  M.  248;  Woodworth  v.  Sherman,  30  Fed. 
Cas.  No.  18,019,  2  Robb  Pat.  Cas.  257,  3 
Story  171. 

1.  Correction  or  amendment  of  original  pat- 
ent see  supra,  VI,  C. 

Extension  of  original  patent  see  supra,  VII, 

B. 

2.  Lattig  V.  Dean,  25  App.  Cas.  (D.  C.) 
591;  McBurney  v.  Goodyear,  11  Cuah.  (Mass.) 
569;  Dobson  v.  Lees,  137  U.  S.  258,  11  S.  Ct. 
71,  34  L.  ed.  652;  Grant  v.  Raymond,  6  Pet. 
(U.  S.)  218,  8  L.  ed.  376;  Shaw  v.  Colwell 
Lead  Co.,  11  Fed.  711,  20  Blatchf.  417; 
Crompton  v.  Belknap  Mills,  6  Fed.  Cas.  No. 
3,406,  3  Fish.  Pat.  Cas.  536. 

Either  the  specification  or  claim  may  be 
amended.  Battin  v.  Taggert,  17  How.  (U.  S.) 
74,  15  L.  ed.  37;  Hart,  etc.,  Mfg.  Co.  v. 
Anchor  Electric  Co.,  92  Fed.  657,  34  C.  C.  A. 
606. 

3.  Ingersoll  v.  Holt,  104  Fed.  682. 

4.  U.  S.  Rev.  St.  (1878)  §  4916  [U.  S. 
Comp.  St.  (1901)  p.  3393];  Sewing-Mach.  Co. 
V.  Frame,  24  Fed.  596;  Gold,  etc..  Tel.  Co.  v. 
Wiley,  17  Fed.  234;  Hailes  v.  Albany  Stove 
Co.,  16  Fed.  240,  21  Blatchf.  271;  Woven-Wire 
Mattress  Co.  v.  Wire-Web  Bed  Co.,  8  Fed.  87 ; 
Smith  V.  Merriam,  6  Fed.  713;  Wilson  v. 
Coon,  6  Fed.  611,  18  Blatchf.  532;  Giant 
Powder  Co.  v.  California  Vigorit  Powder  Co., 

4  Fed.  720,  6  Sawy.  508;  Atlantic  Giant- 
Powder  Co.  V.  Goodyear,  2  Fed.  Cas.  No.  623, 
3  Ban.  &  A.  161,  13  Off.  Gaz.  45;  Badische 
Anilin,  etc.,  Fabrik  v.  Higgin,  2  Fed.  Cas.  No. 
722,  3  Ban.  &  A.  462,  15  Blatchf.  290,  14 
Off.  Gaz.  414;  Ex  p.  Ball,  2  Fed.  Cas.  No. 
810;  Dyson  v.  Gambrill,  8  Fed.  Cas.  No. 
4,230;  Knight  V.  Baltimore,  etc.,  R.  Co.,  14 
Fed.  Cas.  No.  7,882,  3  Fish.  Pat.  Cas.  1, 
Taney  106 ;  Stevens  v.  Pritchard,  23  Fed.  Cas. 
No.  13,407,  2  Ban.  &  A.  390,  4  Cliff.  417,  10 
Off.  Gaz.  505 ;  Tucker  v.  Tucker  Mfg.  Co.,  24 
Fed.  Cas.  No.  14,227,  2  Ban.  &,  A.  401,  4 
Cliff.  397,  10  Off.  Gaz.  464;  Wells  v.  Jacques, 
29  Fed.  Cas.  No.  17,398,  1  Ban.  &  A.  60,  5 
Off.  Gaz.  364. 

Prior  to  the  passage  of  the  reissue  statute 
the  authority  to  grant  a  reissue  existed. 
Grant  v.  Raymond,  6  Pet.  (U.  S.)  218,  8 
L.  ed.  376. 
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cretion  as  to  cases  within  its  provisions.^  "While  it  is  to  be  construed  liberally 
according  to  its  spirit,^  a  reissue  cannot  bo  granted  except  as  provided  therein.'' 
To  warrant  a  reissue  it  is  necessary  that  thei'e  should  bo  a  Ixma  fide  mistake  or 
accident  and  not  merely  an  error  in  judgment,*  and  the  patent  must  be  inoperative 
and  invalid.^  Claims  that  are  too  narrow  render  the  patent  inoperative  and  justify 
a  reissue.^"  So  where  the  patent  claims  too  much  there  may  be  a  reissue,"  The 
reissue  is  not  invalid  because  the  error  corrected  was  immaterial.*^ 

3.  Persons  Entitled  to  Reissue.  A  reissue  may  be  granted  to  the  inventor,  bis 
executor  or  administrator,  or  in  case  of  assignment  recorded  in  the  patent  office 
may  be  granted  to  the  assignee.'^  Joint  owners  must  all  join  in  a  surrender  for 
reissue  or  ratify  a  reissue,  otherwise  it  is  invalid."  In  regard  to  reissues  citizens 
and  aliens  have  the  same  rights.*^ 


In  Canada  the  law  is  like  that  in  the  United 
States.  St.  35  Vict.  c.  26,  §  19.  Defective  or 
inoperative  patent  may  be  amended  by  reissue. 
Auer  Incandescent  Light  Mfg.  Co.  v.  O'Brien, 
5  Can.  Exch.  243;  Hunter  v.  Carrick,  28 
Grant  Ch.  (U.  C.)  489  [reversed  on  other 
grounds  in  10  Ont.  App.  449]. 

5.  Ex  p.  Dyson,  8  Fed.  Cas.  No.  4,228. 

6.  Ew  p.  Ball,  2  Fed.  Cas.  No.  810. 

7.  Burr  v.  Duryee,  1  Wall.  (U.  S.)  531,  17 
L.  eJ.  650,  660,  661;  Peoria  Target  Co.  v. 
Cleveland  Target  Co.,  58  Fed.  227,  7  C.  C.  A. 
197;  Child  v.  Adams,  5  Fed.  Cas.  No.  2,673, 
1  Fish.  Pat.  Cas.  189,  3  Wall.  Jr.  20. 

8.  In  re  Conklin,  1  MacArthur  (D.  C.) 
375;  Huber  v.  N.  O.  Nelson  Mfg.  Co.,  148 
U.  S.  270,  13  S.  Ct.  €03,  37  L.  ed.  447  [af- 
firming 38  Fed.  830] ;  Yale  Lock  Mfg.  Co.  v. 
Berkshire  Nat.  Bank,  135  U.  S.  342,  10  S.  Ct. 
«84,  34  L.  ed.  168;  Yale  Lock  Mfg.  Co.  v. 
James,  125  U.  S.  447,  8  S.  Ct.  967,  31  L.  ed. 
807;  Matthews  v.  Iron-Clad  Mfg.  Co.,  124 
U.  S.  347,  8  S.  Ct.  eSQ',  31  L.  ed.  477;  Fames 
V.  Andrews.  122  U.  S.  40,  7  S.  Ct.  1073,  30 
L.  ed.  1064  ;  Coon  v.  Wilson,  113  U.  S.  268, 

5  S.  Ct.  537,  28  L.  ed.  963 ;  Mahn  v.  Harwood, 
112  U.  S.  354,  5  S.  Ct.  174,  28  L.  ed.  665; 
Miller  v.  Bridgeport  Brass  Co.,  104  U.  S.  350, 
26  L.  ed.  783;  Westinghouse  Electric,  etc., 
Co.  V.  Stanley  Electric  Mfg.  Co.,  115  Fed.  810; 
American  Soda-Fountain  Co.  v.  Swietusch,  85 
Fed.  968,  29  C.  C.  A.  506 ;  Jenkins  v.  Stetson, 
32  Fed.  398;  Arnheim  v.  Finster,  24  Fed. 
270 ;  American  Diamond  Drill  Co.  v.  Sullivan 
Mach.  Co.,  21  Fed.  74;  Newton  v.  Furst,  etc., 
Mfg.  Co.,  14  Fed.  465,  11  Biss.  405;  Putnam 
V.  Hutchinson,  12  Fed.  127,  11  Biss.  233; 
Whitehouse  v.  Travelers'  Ins.  Co.,  29  Fed. 
Cas.  No.  17,566. 

Actual  mistake  shown  see  Hobbs  v.  Beach, 
180  U.  S.  383,  21  S.  Ct.  409,  45  L.  ed.  586; 
ToplifT  V.  Topliir,  145  U.  S.  156,  12  S.  Ct.  825, 
36  L.  ed.  658 ;  Pooria  Target  Co.  v.  Cleveland 
Target  Co.,  43  Fed.  922;  National  Spring  Co. 
V.  Union  Car  Sjji'ing  Mfg.  Co.,  17  Fed.  ("as. 
No.  10,051,  1  IJan.  &  A.  240,  12  Blatchf.  80, 

6  Off.  Gaz.  224;  In  re  Briede,  123  Off.  Gaz. 
.322. 

How  shown. —  Mistake  may  bo  shown  by 
cvidfncc  oiitHulc!  of  ollicial   record.  /!/'« 
Dyson,   H    Kcil.   Cas.  No.  4,228;   HuHHcy  r. 
iJrudlcv,  12  I'Vd.  Cas.  No.  0,940,  5  Bla'tchf. 
134,  2  Fish.  Pat.  Cm.  302. 

9.  Burr  v.  Duryee,  1  Wall.  (U.  S.)  631, 
17  L.  od.  050,  060,  001;  Idealito  Co.  (;.  Pro- 
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tection  Light  Co.,  103  Fed.  973;  Giant  Powdar 
Co.  V.  California  Powder  Works,  10  Fed.  Cas. 
No.  5,379,  2  Ban.  &  A.  131,  3  Sawy.  448  [re- 
versed on  other  grounds  in  98  U.  S.  126,  25 
L.  ed.  77] ;  Goodyear  v.  Day,  10  Fed.  Cas.  No. 
5,566. 

10.  In  re  Briede,  27  App.  Cas.  (D.  C.)  298, 
123  Off.  Gaz.  322;  Yale  Lock  Mfg.  Co.  v.  Berk- 
shire Nat.  Bank,  135  U.  S.  342,  10  S.  Ct.  884, 
34  L.  ed.  168;  Mahn  v.  Harwood,  112  U.  S. 
354,  5  S.  Ct.  174,  28  L.  ed.  665;  Western  Union 
Tel.  Co.  V.  Baltimore,  etc..  Tel.  Co.,  25  Fed. 
30;  Giant  Powder  Co.  v.  Safety  Nitro  Powder 
Co.,  19  Fed.  509;  Welling  v.  Rubber-C«ated 
Harness  Trimming  Co.,  29  Fed.  Cas.  No. 
17,383,  2  Ban.  &  A.  1. 

11.  Hubel  V.  Dick,  28  Fed.  656;  Mathews 
V.  Flower,  25  Fed.  830 ;  Dorsey  Harvester  Re- 
volving-Rake Co.  V.  Marsh,  7  Fed.  Cas.  No. 
4,014,  6  Fish.  Pat.  Cas.  387,  9  Phita.  (Pa.) 
395;  Knight  v.  Baltimore,  etc.,  R.  Co.,  14 
Fed.  Cas.  No.  7,882,  3  Fish.  Pat.  Cas.  1, 
Taney  106;  Treadwell  v.  Bladen,  24  Fed.  Cas. 
No.  14,154,  1  Robb  Pat.  Cas.  531,  4  Wash. 
703. 

12.  Hobbs  V.  Beach,  180  U.  S.  383,  21 
S.  Ct.  409,  45  L.  ed.  586;  Thomson-Houston 
Electric  Co.  v.  Black  River  Traction  Co.,  135 
Fed.  759,  68  C.  C.  A.  461 ;  Buerk  v.  Valentine, 
4  Fed.  Cas.  No.  2,109,  9'  Blatchf.  479,  5  Pish. 
Pat.  Cas.  366,  2  Off.  Gaz.  295. 

13.  U.  S.  Rev.  St.  (1878)  §§  4895,.  4916 
[U.  S.  Comp.  St.  (1901)  pp.  3393,  3385]; 
Carew  v.  Boston  Elastic  Fabric  Co..  5  Fed. 
Cas.  No.  2,397,  3  Cliff.  356,  5  Fish.  Pat.  Cas. 
90,  1  Off.  Gaz.  91;  Potter  v.  Holland,  19  Fed. 
Cas.  No.  11,329,  4  Blatchf.  206,  1  Fish.  Pat. 
Cas.  327:  Smith  v.  Mercer,  22  Fed.  Caa.  Ho. 
13,078,  5  Pa.  L.  J.  529 ;  Wing  v.  Warren,  30 
Fed.  Cas.  No.  17,871,  5  Fish.  Pat.  Cas.  648, 
2  Off.  Gaz.  342. 

Assignee  may  secure  reissue  in  his  own 
name  and  for  his  own  benefit  witliout  consent 
of  inventor.  Carow  v.  Boston  l^lastic  Fabric 
(Jo.,  5  Fed.  Cas.  No.  2,398.  Holmes  45;  Swift 
V.  Whison,  23  Fed.  Cas.  No.  13,700,  2  Bond 
115,  3  Fish.  Pat.  Cas.  343. 

14.  Dental  Vulcanite  Co.  v.  Wetherbee,  7 
Fed.  Clas.  No.  3,810,  2  Cliff.  555,  3  Fish.  Pat. 
Vna.  87;  Potter  i\  Holland,  19  Fed.  Cas.  Vo. 
11,329,  4  Blatclif.  206,  1  Fish.  Pat.  Cas.  327: 
W(M)dworth  V.  Stone,  30  Fed.  Cas.  No.  18,021, 
2  llobb  Pat.  Cas.  290,  3  Story  7.I9. 

15.  Shaw  V.  Cooper,  7  Pet.  (U.  S.)  802, 
8  L.  od.  639. 


PATENTS 


[SO  Cyc]  921 


4.  Term.  The  reissue  is  granted  for  the  unexpired  part  of  the  term  of  the 
original  paten  t.^^ 

B.  Time  For  Application  —  i.  In  General.  Application  for  reissue  should 
be  made  with  promptness,"  and  while  the  length  of  delay  which  is  permissible 
depends  on  the  circumstances  of  the  particular  case/^  it  has  been  said  that  where 
claims  are  broadened  a  delay  of  two  years  will  ordinarily  be  regarded  as  too  long 
unless  excuse  is  shown  therefor.'^ 

2.  Intervening  Rights  of  Third  Persons,  "Where  a  reissue  is  sought  merelj'^ 
to  expand  the  claims  of  a  patent,  so  as  to  embrace  structures  or  devices  brought 
into  use  since  the  issuance  of  the  original,  and  which  were  not  infringements  of 
the  claim  of  the  original,  thei'e  being  no  proof  of  mistake  or  inadvertence,  the  right 
to  a  reissue  is  lost  by  unreasonable  delay,  and  the  reissue,  being  made,  is  void.^ 


16.  U.  S.  Rev.  St.  (1878)  §  4916  [U.  S. 
Comp.  St.  (1901)  p.  3393];  Gibson  v.  Harris, 
10  Fed.  Cas.  No.  5,396,  1  Blatchf.  167,  Fish. 
Pat.  Eep.  115;  Morris  v.  Huntington,  17  Fed. 
Cas.  No.  Q'.SSl,  1  Paine  348,  1  Robb  Pat.  Cas. 
448 ;  Woodworth  i;.  Edwards,  30  Fed.  Cas.  No. 
18,014,  2  Robb  Pat.  Cas.  610,  3  Woodb.  &  M. 
120. 

17.  Yale  Lock  Mfg.  Co.  v.  Berkshire  Nat. 
Bank,  135  U.  S.  342,  10  S.  Ct.  884,  34  L.  ed. 
168;  Hartshorn  v.  Saginaw  Barrel  Co.,  119 
U.  S.  664,  7  S.  Ct.  421,  30  L.  ed.  539;  WoUen- 
sak  V.  Reiher,  115  U.  S.  96,  5  S.  Ct.  1137,  29 
L.  ed.  350;  Mahn  v.  Harwood,  112  U.  S.  354, 
5  S.  Ct.  174,  28  L.  ed.  665 ;  Thomson-Houston 
Electric  Co.  v.  Sterling-Meaker  Co.,  150  Fed. 
589;  Milloy  Electric  Co.  v.  Thompson- Hous- 
ton Electric  Co.,  148  Fed.  843,  78  C.  C.  A. 
533 ;  Pelzer  i;.  Meyberg,  97  Fed.  969 ;  Shirley  v. 
Mayer,  25  Fed.  3*8,  23  Blatchf.  249;  Western 
Union  Tel.  Co.  x,.  Baltimore,  etc..  Tel.  Co.,  25 
Fed.  30;  Ives  v.  Sargent,  17  Fed.  447,  21 
Blatchf.  417;  Pope  Mfg.  Co.  v.  Marqua,  15 
Fed.  400;  Jones  v.  Barker,  11  Fed.  597; 
Kidder  f.  Smart  Mfg.  Co.,  8  Oat.  362. 

18.  Wilson  V.  Rousseau,  4  How.  (U.  S.) 
646,  11  L.  ed.  1141;  Western  Union  Tel.  Co. 
V.  Baltimore,  etc..  Tel.  Co.,  25  Fed.  30;  Odell 
V.  Stout,  22  Fed.  159;  Stutz  v.  Armstrong,  20 
Fed.  343. 

For  facts  showing  unreasonable  delay  see 
In  re  Starkey,  21  App.  Cas.  (D.  C.)  519; 
In  re  Messinger,  12  App.  Cas.  (D.  C.)  532; 
Eby  V.  King,  158  U.  S.  366,  15  S.  Ct.  972,  39 
L.  ed.  1018;  Wollensak  v.  Sargent,  151  U.  S. 
221,  14  S.  Ct.  291,  38  L.  ed.  137;  Leggett  v. 
Standard  Oil  Co.,  149  U.  S.  287,  13  S.  Ct.  902, 
37  L.  ed.  737;  Electric  Gas-Lighting  Co.  v. 
Boston  Electric  Co.,  139  U.  S.  481,  11  S.  Ct. 
586,  35  L.  ed.  250;  Hartshorn  v.  Saginaw 
Barrel  Co.,  119  U.  S.  664,  7  S.  Ct.  421,  30 
L.  ed.  539;  White  v.  Dunbar,  119  U.  S.  47, 
7  S.  Ct.  72,  30  L.  ed.  303;  Gardner  v.  Herz, 
118  U.  S.  180,  6  S.  Ct.  1027,  30  L.  ed.  158; 
Thomson  v.  Wooster,  114  U.  S.  104,  5  S.  Ct. 
788,  29  L.  ed.  105;  Torrent,  etc.,  Lumber  Co. 
V.  Rodgers,  112  U.  S.  659,  5  S.  Ct.  501,  28 
L.  ed.  842;  Mahn  v.  Harwood,  112  U.  S.  354, 
5  S.  Ct.  174,  6  S.  Ct.  451,  28  L.  ed.  665; 
.Johnson  v.  Flushing,  etc.,  R.  Co.,  105  U.  S. 
539,  26  L.  ed.  1162;  Bantz  v.  Frantz,  105 
U.  S.  160,  26  L.  ed.  1013;  Matthews  v.  Bos- 
ton Mach.  Co.,  105  U.  S.  54,  26  L.  ed.  1022; 
Miller  v.  Bridgeport  Brass  Co.,  104  U.  S. 
350,  2«  K  ed.  783;  United  Blue-Flame  Oil 


Stove  Co.  V.  Glazier,  119  Fed.  157,  55  C.  C.  A. 
553 ;  Troy  Laundry  Mach.  Co.  i;.  Adams  Laun- 
dry Mach.  Co.,  112  Fed.  437;  Pfenninger  v. 
Heubner,  99  Fed.  440;  Horn,  etc.,  Mfg.  Co.  v. 
Pelzer,  91  Fed.  665,  34  C.  C.  A.  45;  Mast  v. 
Iowa  Windmill,  etc.,  Co.,  76  Fed.  816,  22 
C.  C.  A.  586;  Philadelphia  Novelty  Mfg.  Co. 
V.  Rouss,  39  Fed.  273;  Wollensak  v.  Sargent, 
33  Fed.  840;  Shickle,  etc.,  Iron  Co.  v.  South 
St.  Louis  Foundry  Co.,  29  Fed.  866;  Curran 
V.  St.  Louis  Refrigerator,  etc.,  Co.,  29  Fed. 
320;  Hubel  v.  Dick,  28  Fed.  656;  Shirley  v. 
Mayer,  25  Fed.  38,  23  Blatchf.  249;  Tuttle  v. 
Loomis,  24  Fed.  789;  Scrivner  v.  Oakland  Gas 
Co.,  22  Fed.  98,  lO  Sawy.  390 ;  Singer  Mfg.  Co. 
V.  Goodrich,  15  Fed.  455;  Sherifi'  v.  Fulton, 
12  Fed.  136;  Combined  Patents  Can  Co.  v. 
Lloyd,  11  Fed.  149.  After  a  decision  of  a 
court  of  appeals  declaring  a  patent  void,  the 
owner  cannot  continue  litigation  in  other 
circuits  and  wait  until  the  patent  has  again 
been  declared  void  before  applying  for  a  re- 
issue. Thomson-Houston  Electric  Co.  v.  West- 
ern Electric  Co.,  158  Fed.  813. 

For  facts  showing  reasonable  diligence  see 
In  re  Briede,  27  App.  Cas.  (D.  C.)  298,  123 
Off.  Gaz.  322;  In  re  Heroult,  29  App.  Cas. 
(D.  C.)  42;  Featherstone  v.  George  R.  Bid- 
well  Cycle  Co.,  53  Fed.  113;  Russell  v.  Laugh- 
lin,  26  Fed.  699 ;  In  re  Briede,  123  Off.  Gaz. 
322. 

19.  In  re  Ams,  29  App.  Cas.  (D.  C.)  91; 
In  re  Starkey,  21  App.  Cas.  (D.  C. ) 
519;  Topliff  V.  Topliff,  145  U.  S.  156,  12 
S.  Ct.  825,  36  L.  ed.  658 ;  Wollensak  v.  Reiher, 
115  U.  S.  96,  5  S.  Ct.  1137,  29  L.  ed.  350; 
Mahn  v.  Harwood,  112  U.  S.  354,  5  S.  Ct.  174, 
28  L.  ed.  665;  Asmus  v.  Alden,  27  Fed.  684; 
Phillips  V.  Risser,  26  Fed.  308. 

Application  to  enlarge  monopoly. —  Where 
the  reissue  was  obtained,  not  for  the  purpose 
of  correcting  a  mistake,  but  for  the  mere 
purpose  of  enlarging  the  monopoly  of  the 
patent,  it  is  immaterial  that  the  application 
for  reissue  was  made  within  two  years  from 
the  time  of  the  original  grant.  Parker,  etc., 
Co.  V.  Yale  Clock  Co.,  123  U.  S.  87,  8  S.  Ct. 
38,  31  L.  ed.  100;  Coon  v.  Wilson,  113  U.  S. 
268,  5  S.  Ct.  537,  28  L.  ed.  963;  Union  Paper- 
Bag  Mach.  Co.  V.  Waterbury,  39  Fed.  389; 
Russell  V.  Laughlin,  26  Fed.  699. 

20.  Dunham  v.  Dennison  Mfg.  Co.,  154 
U.  S.  103,  14  S.  Ct.  986,  38  L.  ed.  924  [af- 
firming 40  Fed.  667];  Ives  v.  Sargent,  119 
U.  S.  652,  7  S.  Ct.  436,  30  L.  ed.  544;  Newton 
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Even  if  the  claim  is  technically  narrowed  instead  of  broadened,  a  reissue 
after  long  delay,  during  which  adverse  equities  have  arisen,  cannot  he  sustained, 
when  the  original  patent  did  not  indicate,  or  even  hint  at,  the  invention  of  the 
reissue.'^'  What  is  not  claimed  in  an  original  jjatent  is  dedicated  to  the  public 
unless  the  patent  is  surrendered  and  reissued  witliin  a  reasonable  time  and  l^efore 
adverse  rights  have  accrued.^^  It  will  not  do  for  the  patentee  to  wait  until  other 
inventors  have  produced  new  forms  of  improvement  and  then,  with  the  new 
light  thus  acquired,  under  pretense  of  inadvertence  and  mistake,  apply  for  sucl; 
an  enlargement  of  his  claim  as  to  make  it  embrace  these  new  forms.^  Such  a 
process  of  expansion  carried  on  indefinitely,  without  regard  to  lapse  of  time, 
would  operate  most  unjustly  against  the  public  and  is  totally  unauthorized  by  the 
law.^  No  matter  how  valuable  and  meritorious  an  invention  may  be,  a  patentee 
has  no  right,  by  reissuing  his  patent,  to  gradually  widen  the  scope  of  his  claims 
so  as  to  keep  pace  with  the  progress  of  invention.^^  But  a  reissued  patent  is  not 
void,  because  the  things  claimed  in  the  original  had  been  in  public  use  in  the 
interval  between  the  original  and  the  reissued  patent.  Such  a  publication  is  not 
an  abandonment  or  dedication.^^ 

3.  Excuses  For  Delay.  The  applicant  may  excuse  delay  in  applying  for  reissue 
by  showing  good  reasons  for  failing  to  make  the  application  sooner.^  The  ques- 
tion whether  delay  is  unreasonable  is  a  matter  of  law  for  the  court.'^ 


V.  Furst,  etc.,  Mfg.  Co.,  119  U.  S.  373,  7 
S.  Ct.  369,  30  L.  ed.  442;  White  v.  Dunbar, 
119  U.  S.  47,  7  S.  Ct.  72,  30  L.  ed.  303  Ire- 
versing  15  Fed.  747,  4  Woods  116] ;  Brown 
V.  Davis,  116  U.  S.  237,  6  S.  Ct.  379,  29 
L.  ed.  659;  Coon  v.  Wilson,  113  U.  S.  268, 
5  S.  Ct.  537,  28  L.  ed.  963;  Torrent,  etc., 
Lumber  Co.  v.  Rodgers,  112  U.  S.  659,  5  S.  Ct. 
501,  28  L.  ed.  872;  Turner,  etc.,  Mfg.  Co.  v. 
Dover  Stamping  Co.,  Ill  U.  S.  319,  4  S.  Ct. 
401,  28  L.  ed.  442;  Clements  v.  Odorless  Ex- 
cavating Apparatus  Co.,  109  U.  S.  641,  3 
S.  Ct.  525,  27  L.  ed.  1060;  Gill  v.  Wells,  22 
Wall.  (U.  S.)  1,  22  L.  ed.  699;  Troy  Laundry 
Maeh.  Co.  v.  Adams  Laundry  Macli.  Co.,  112 
Fed.  437;  Horn,  etc.,  Mfg.  Co.  v.  Pelzer,  91 
Fed.  665,  34  C.  C.  A.  45;  American  Soda- 
Fountain  Co.  v.  Swietuscli,  85  Fed.  968,  29 
C.  C.  A.  506  [affirming  75  Fed.  573]  ;  Mast 
V.  Iowa  Windmill,  etc.,  Co.,  76  Fed.  816,  22 
C.  C.  A.  586  [affirming  08  Fed.  213] ;  Hubel 
V.  Dick,  28  Fed.  132;  Hudnut  v.  Lafayette 
Hominy  Mills,  26  Fed.  636;  Flower  v.  Detroit, 

22  Fed.  292;  Wooster  v.  Handy,  21  Fed.  51; 
Baltimore  Car-Wheel  Co.  v.  North  Baltimore 
Pass.  R.  Co.,  21  Fed.  47;  Turrell  v.  Bradford, 
15  Fed.  808,  21  Rlatclif.  284;  Holt  v.  Keeler, 
13  Fed.  404,  21  Blatehf.  68;  Batten  v.  Tag- 
gert,  2  Fed.  Cas.  No.  1,107,  2  Wall.  Jr.  101 
[reversed  on  other  grounds  in  17  How.  74,  15 
L.  ed.  37] ;  Swain  'I'urbine,  etc.,  Co.  v.  Ladd, 

23  Fed.  Cas.  No.  13,662,  2  Ban.  &  A.  488,  11 
OIT.  Gaz.  153.  See  also  as  sustaining  this 
view  Wliitoly  v.  Swavne,  29  Fed.  Cas.  No. 
17,568,  4  Fish.  Pat.  (las.  117  [affirmed  in  7 
Wall.  (Wr>,  ]<)      (.(1.  ino]. 

One  having  actual,  as  distinguished  from 
constructive,  notice  of  an  original  ))atent  is 
not  thcrchy  cliargcaljlo  with  notice  of  all  tlio 
j)()HKihiliti('H  of ,  I'ciHHuc,  HO  HH  io  make  un- 
availahlc  in  his  hchiilf  tlir  doctrino  of  inter- 
vening riglil.H  of  one  niaUing  deviccH  covered 
by  lh<!  n'iHHnc,  bnt  not  by  lln^  original  |)at- 
♦•nl.     Aiiicriciin  S<«hi-I'\)iintiiin  Co.  v.  Swic- 
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tusch,  85  Fed.  968,  29  C.  C.  A.  506  [affi/rming 
75  Fed.  573]. 

21.  Carpenter  Straw-Sewing  Mach.  Co.  v. 
Searle,  60  Fed.  82,  8  C.  C.  A.  476  [affirming 
52  Fed.  809]. 

22.  Clements  v.  Odorless  Excavating  Ap- 
paratus Co.,  109  U.  S.  641,  3  S.  Ct.  525,  27 
L.  ed.  1060;  Miller  v.  Bridgeport  Brass  Co., 
104  U.  S.  350,  26  L.  ed.  783;  Flower  v.  De- 
troit, 22  Fed.  292;  Baltimore  Car-Wheel  Co. 
V.  North  Baltimore  Pass.  R.  Co.,  21  Fed. 
47;  Brainard  v.  Gramme,  12  Fed.  621,  20 
Blatehf.  530. 

23.  Miller  v.  Bridgeport  Brass  Co.,  104 
U.  S.  350,  26  L.  ed.  783;  Flower  v.  Detroit, 
22  Fed.  292;  Wooster  v.  Handy,  21  Fed.  51. 

24.  Miller  v.  Bridgeport  Brass  Co.,  104 
U.  S.  350,  26  L.  ed.  783. 

25.  Swain  Turbine,  etc.,  Co.  f.  Ladd,  23 
Fed.  Cas.  No.  13,662,  2  Ban.  &  A.  488,  11  Off. 
Gaz.  153. 

26.  Goodyear  v.  Day,  10  Fed.  Cas.  No. 
5,566.  • 

27.  In  re  Briede,  27  App.  Cas.  (D.  C.) 
298,  123  Off.  Gaz.  322;  In  re  Heroult,  29  App. 
Cas.  (D.  C.)  42;  Whitcomb  v.  Spring  Valley 
Coal  Co.,  47  Fed.  052;  Boland  i;.  Thompson, 
26  Fed.  633,  23  Blatehf.  440. 

For  facts  constituting  insuflScient  excuse 
see  In  re  Briede,  27  App.  Cas.  (D.  C.)  298; 
Wollensak  v.  Sargent,  151  U.  S.  221,  14 
S.  Ct.  291,  38  L.  cd.  137;  Ives  v.  Sargent, 
HO  U.  S.  052,  7  S.  Ct.  436,  30  L.  ed.  544; 
Haines  )-.  Peck,  26  Fed.  025. 

For  circumstances  showing  sufficient  excuse 
for  thirteen  or  fourteen  years'  delay  see 
Maitland  v.  B.  Gootz  ]\lfg.  Co..  SC.  Fed.  124, 
29  0.  C.  A.  (i07;  Celluloid  Mfg.  Co.  r.  Zylo- 
nile  lirnsh,  etc.,  Co.,  27  Fed.  291. 

28.  iloHkin  r.  Fisher,  125  U.  S.  217.  8 
S.  Ct.  H'M,  31  \j.  ed.  759;  Mahn  v.  Harwood, 
112  II.  S.  351,  5  S.  Ct.  174,  28  L.  cd.  065; 
Wostorn  Union  Tel.  Co.  V.  Baltimore,  etc., 
Tel.  Co.,  26  Fed.  30. 
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C.  Identity  of  Invention  —  l.  In  General.  The  reissued  patent  must  be 
for  the  same  invention  as  tlie  original  patent  and  no  new  matter  can  be  intro- 
duced.*' Tlie  invention  may  be  differently  stated,  but  must  remain  tlie  same.^^ 
The  "same  invention  "  as  used  in  the  reissue  statute  refers  to  whatever  invention 
was  described  in  the  original  letters  patent  and  appears  to  have  been  secured 


29.  Conclusiveness  and  effect  of  decision 
in  patent  office  on  issue  of  identity  see  in- 
fra, VIII,  G,  3. 

30.  U.  S.  Rev.  St.  (1878)  §  4916  [U.  S. 
Comp.  St.  (1901)  p.  3393];  In  re  Hoey,  28 
App.  Cns.  (D.  C.)  416;  Lehigh  Valley  R.  Co. 
V.  Kearaev,  158  U.  S.  461,  15  S.  Ct.  871,  39 
L.  ed.  1055;  Eby  v.  King,  158  U.  S.  366,  15 
S.  Ct.  972,  39  L.  ed.  1018;  Olin  v.  Timken, 
155  U.  S.  141,  15  S.  Ct.  49,  39  L.  ed.  100; 
Dunham  v.  Dennison  Mfg.  Co.,  154  U.  S. 
103,  14  S.  Ct.  986,  38  L.  ed.  924;  Corbin 
Cabinet  Lock  Co.  v.  Eagle  Lock  Co.,  150  U.  S. 
38,  14  S.  Ct.  28,  37  L.  ed.  989;  Leggett  v. 
Standard  Oil  Co.,  149  U.  S.  287,  13  S.  Ct. 
902,  37  L.  ed.  737;  Huber  v.  N.  0.  Nelson 
Mfg.  Co.,  148  U.  S.  270,  13  S.  Ct.  603,  37 
L.  ed.  447 ;  Freeman  v.  Asmus,  145  U.  S. 
226.  12  S.  Ct.  939,  36  L.  ed.  685;  Topliff  v. 
Topliff,  145  U.  S.  156,  12  S.  Ct.  825,  36 
L.  ed.  658;  Patent  Clothing  Co.  v.  Glover, 
141  U.  S.  560,  12  S.  Ct.  79,  35  L.  ed.  858; 
Yale  Lock  Mfg.  Co.  v.  Berkshire  Nat.  Bank, 
135  U.  S.  342,  10  S.  Ct.  884,  34  L.  ed.  168; 
Pattee  Plow  Co.  v.  Kingman,  129  U.  S.  294, 
9  S.  Ct.  259,  32  L.  ed.  700;  Farmers'  Friend 
Mfg.  Co.  1-.  Challenge  Corn-Planter  Co.,  128 
U.  S.  506,  9  S.  Ct.  146,  32  L.  ed.  529 ;  Flower 
V.  Detroit,  127  U.  S.  563,  8  S.  Ct.  1291,  32 
L.  ed.  175;  Worden  v.  Searls,  121  U.  S.  14, 
7  S.  Ct.  814,  30  L.  ed.  853;  Gardner  v.  Herz, 
118  U.  S.  180,  6  S.  Ct.  1027,  30  L.  ed.  158; 
Eachus  r.  Broomall,  115  U.  S.  429,  6  S.  Ct. 
229.  29  L.  ed.  419;  Cochrane  v.  Badische 
Anilin,  etc.,  Fabrik,  111  U.  S.  293,  4  S.  Ct. 
455,  28  L.  ed.  433;  McMurray  v.  Mallory, 
111  U.  S.  97,  4  S.  Ct.  375,  28  L.  ed.  365; 
Gage  V.  Herring,  107  U.  S.  640,  2  S.  Ct. 
819,  27  L.  ed.  601;  Wing  v.  Anthony,  106 
U.  S.  142.  1  S.  Ct.  93,  27  L.  ed.  110;  Johnson 
V.  Flushing,  etc.,  E.  Co.,  105  U.  S.  539,  26 
L.  ed.  1162;  Heald  v.  Rice,  104  U.  S.  737,  26 
L.  ed.  910;  James  v.  Campbell,  104  U.  S. 
356,  26  L.  ed.  786;  Garneau  v.  Dozier,  102 
U.  S.  230,  26  L.  ed.  133 ;  Ball  v.  Langles,  102 
U.  S.  128,  26  L.  ed.  104;  Giant  Powder  Co. 
V.  California  Powder  Works,  98  U.  S.  126,  25 
L.  ed.  77;  Marsh  v.  Seymour,  97  U.  S.  348, 
24  L.  ed.  963;  Russell  v.  Dodge,  93  U.  S. 
460,  23  L.  ed.  973 ;  Union  Paper  Collar  Co.  v. 
Van  Deusen,  23  Wall.  (U.  S.)  530,  23  L.  ed. 
128;  Gill  f.  Wells,  22  Wall.  (U.  S.)  1,  22 
L.  ed.  699;  Littlefield  v.  Perry,  21  Wall. 
(U.  S.)  205.  22  L.  ed.  577;  Seymour  v.  Os- 
borne, 11  Wall.  (U.  S.)  516,  20  L.  ed.  33; 
Battin  v.  Taggert,  17  How.  (U.  S.)  74,  15 
L.  ed.  37 ;  Troy  Laundry  Mach.  Co.  v.  Adams 
Laundry  Mach.  Co.,  112  Fed.  437;  Idealite 
Co.  r.  Protection  Light  Co.,  103  Fed.  973; 
Gaskill  L\  Myers,  81  Fed.  854,  26  C.  C.  A. 
C42;  Peoria  Target  Co.  v.  Cleveland  Target 
Co.,  58  Fed.  227,  7  C.  C.  A.  197;  American 
Heat  Insulating  Co.  v.  Johnston,  52  Fed.  228, 


3  C.  C.  A.  53 ;  Philadelphia  Novelty  Mfg.  Co. 
V.  Rouss,  39  Fed.  273 ;  Hubel  v.  Dick,  28  Fed. 
132;  Gage  v.  Kellogg,  26  Fed.  242;  Reed  v. 
Chase,  25  Fed.  94;  Driven  Well  Cases,  16 
Fed.  387,  5  McCrary  181;  Doane,  etc.,  Mfg. 
Co.  V.  Smith,  15  Fed.  459;  Gould  v.  Spicer, 
15  Fed.  344;  Hayes  v.  Seton,  12  Fed.  120,  20 
Blatchf.  484;  Walters  v.  Crandal,  11  Fed. 
868,  20  Blatchf.  118;  Smith  v.  Merriam,  6 
Fed.  903;  Novelty  Paper-Box  Co.  v.  Stapler, 
5  Fed.  919;  Flower  v.  Rayner,  5  Fed.  793; 
Washburn,  etc.,  Mfg.  Co.  v.  Haish,  4  Fed. 
900,  10  Biss.  65 ;  Putnam  v.  Tinkham,  4  Fed. 
411;  Siebert  Cylinder  Oil-Cup  Co.  v.  Harper 
Steam  Lubricator  Co.,  4  Fed.  328 ;  Yale  Lock 
Mfg.  Co.  V.  Scovill  Mfg.  Co.,  3  Fed.  288,  18 
Blatchf.  248;  Ball  v.  Withington,  2  Fed. 
Cas.  No.  815,  1  Ban.  &  A.  549,  6  Off.  Gaz. 
933 ;  Cahart  v.  Austin,  4  Fed.  Cas.  No.  2,288, 
2  Cliff.  528,  2  Fish.  Pat.  Cas.  543;  Cam- 
meyer  v.  Newton,  4  Fed.  Cas.  No.  2,344,  4 
Ban.  &  A.  159,  16  Off.  Gaz.  720;  Ex  p.  Dy- 
son, 8  Fed.  Cas.  No.  4,228;  Francis  v.  Mellor, 
9  Fed.  Cas.  No.  5,039,  5  Fish.  Pat.  Cas.  153, 
1  Off.  Gaz.  48,  8  Phila.  (Pa.)  157;  Hoffheins 
V.  Brandt,  12  Fed.  Cas.  No.  6,575,  3  Fish. 
Pat.  Cas.  218 ;  Johnson  v.  Flushing,  etc.,  R. 
Co.,  13  Fed.  Cas.  No.  7,384,  3  Ban.  &  A.  428, 
15  Blatchf.  192  [affirmed  in  105  U.  S.  539,  26 
L.  ed.  1162];  Knight  v.  Baltimore,  etc.,  R. 
Co.,  14  Fed.  Cas.  No.  7,882,  3  Fish.  Pat.  Cas. 
1,  Taney  106;  Sickles  v.  Evans,  22  Fed.  Cas. 
No.  12,839,  2  Cliff.  203,  2  Fish.  Pat.  Cas. 
417;  Sloat  v.  Spring,  22  Fed.  Cas.  No. 
12,948a;  Stevens  v.  Pritchard,  23  Fed.  Cas. 
No.  13,407,  2  Ban.  &  A.  390,  4  Cliff.  417,  10 
Off.  Gaz.  505 ;  Tucker  v.  Tucker  Mfg.  Co.,  24 
Fed.  Cas.  No.  14,227,  2  Ban.  &  A.  401,  4 
Cliff.  397,  10  Off.  Gaz.  464. 

Statement  of  advantage  does  not  change 
invention.  Whitcomb  v.  Spring  Valley  Coal 
Co.,  47  Fed.  652;  Kearney  v.  Lehigh  Valley 
R.  Co.,  32  Fed.  320 ;  Potter  v.  Stewart,  7  Fed. 
215,  18  Blatchf.  561;  Ex  p.  Ball,  2  Fed.  Cas. 
No.  810. 

31.  McCreary  v.  Pennsylvania  Canal  Co., 
14  Phila.  (Pa.)  441;  Driven  Well  Cases,  122 
U.  S.  40,  7  S.  Ct.  1073,  30  L.  ed.  1064;  Gage 
V.  Herring,  107  U.  S.  640,  2  S.  Ct.  819,  27 
L.  ed.  601 ;  Elizabeth  v.  American  Nicholson 
Pavement  Co.,  97  U.  S.  126,  24  L.  ed.  1000; 
Haggenmacher  v.  Nelson,  88  Fed.  486 ;  Gas- 
kill  V.  Myers,  81  Fed.  854,  26  C.  C.  A.  642; 
Pratt  V.  Lloyd,  65  Fed.  800;  Whitcomb  v. 
Spring  Valley  Coal  Co.,  47  Fed.  652;  Hubel 
V.  Waldie,  35  Fed.  414;  National  Pump 
Cylinder  Co.  v.  Gunnison,  17  Fed.  812;  Schil- 
linger  v.  Greenway  Brewing  Co.,  17  Fed.  244, 
21  Blatchf.  383;  Meyer  v.  Goodyear  India- 
Rubber  Glove  Mfg.  Co.,  11  Fed.  891,  20 
Blatchf  91;  Yale  Lock  Mfg.  Co.  v.  Scovill 
Mfg.  Co.,  3  Fed..  288,  18  Blatchf.  248;  Cahart 
V.  Austin,  4  Fed.  Cas.  No.  2,288,  2  Cliff. 
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tlierebv.^'^  A  broader  claim  than  that  in  the  original  patent  will  not  invalidate 
the  reissue  if  it  is  for  the  same  in  vention.^^  If  not  for  tlie  same  invention  it  wili.'^ 
Claims  may  be  amended  to  include  features  not  before  claimed/'^    What  may 


528,  2  Fish.  Pat.  Cas.  543;  Carew  v.  Boston 
Electric  Fabric  Co.,  5  Fed.  Cas.  No.  2,397, 
3  Cliff.  356,  5  Fish.  Pat.  Cas.  90,  1  Off.  Gaz. 
91 ;  Carver  v.  Braintree  Mfg.  Co.,  5  Fed.  Cas. 
No.  2,485,  2  Robb  Pat.  Cas.  141,  2  Story 
432;  Christman  v.  Rumsey,  5  Fed.  Cas.  No. 
2,704,  4  Ban.  &  A.  506,  17  Blatchf.  148,  17 
Off.  Gaz.  903,  58  How.  Pr.  (N.  Y.)  114; 
.  Crompton  v.  Belknap  Mills,  6  Fed.  Cas.  No. 
3,406,  3  Fish.  Pat.  Cas.  536;  Decker  v. 
Grote,  7  Fed.  Cas.  No.  3,726,  10  Blatchf. 
331,  6  Fish.  Pat.  Cas.  143,  3  Off.  Gaz.  65; 
Ex  p.  Dietz,  7  Fed.  Cas.  No.  3,902;  Good- 
year V.  Providence  Rubber  Co.,  10  Fed.  Cas. 
No.  5,583,  2  Cliff.  351,  2  Fish.  Pat.  Cas. 
499;  Hussey  v.  McCormick,  12  Fed.  Cas.  No. 
6,948,  1  Biss.  300,  1  Fish.  Pat.  Cas.  509 ;  Par- 
ham  V.  American  Buttonhole,  etc.,  Co.,  18 
Fed.  Cas.  No.  10,713,  4  Fish.  Pat.  Cas.  468; 
Pearl  v.  Ocean  Mills,  19  Fed.  Cas.  No.  10,876, 
2  Ban.  &  A.  469,  11  Off.  Gaz.  2;  Pennsyl- 
vania Salt  Mfg.  Co.  V.  Thomas,  19  Fed.  Cas. 
No.  10,956,  5  Fish.  Pat.  Cas.  148,  8  Phila. 
(Pa.)  144;  St.  Louis  Stamping  Co.  v.  Quinby, 
21  Fed.  Cas.  No.  12,240,  4  Ban.  &  A.  192,  16 
Off.  Gaz.  135;  Sarven  v.  Hall,  21  Fed.  Cas. 
No.  12,369,  9  Blatchf.  524,  5  Fish.  Pat.  Cas. 
415,  1  Off.  Gaz.  437 ;  Sloat  v.  Spring,  22  Fed. 
Cas.  No.  12,948o;  Tarr  v.  Folsom,  23  Fed. 
Cas.  No.  13,756,  1  Ban.  &  A.  24,  Holmes  312, 
5  Off.  Gaz.  92;  Union  Paper-Bag  Co.  v. 
Nixon,  24  Fed.  Cas.  No.  14,386,  6  Fish.  Pat. 
Cas.  402,  4  Off.  Gaz.  31;  Union  Paper-Collar 
Co.  V.  Leland,  24  Fed.  Cas.  No.  14,394,  1 
Ban.  &  A.  491,  Holmes  427,  7  Off.  Gaz.  221; 
Crompton  v.  Belknap  Mills,  30  Fed.  Cas.  No. 
18,285,  3  Fish.  Pat.  Cas.  536. 

32.  Walker  Pat.  §  233 ;  Parker,  etc.,  Co.  v. 
Yale  Clock  Co.,  123  U.  S.  87,  8  S.  Ct.  38,  31 
L.  ed.  100;  In  re  Briede,  27  App.  Cas.  (D.  C.) 
298,  123  Off.  Gaz.  322. 

33.  Topliff  V.  Topliff,  145  U.  S.  156,  12 
S.  Ct.  825,  36  L.  ed.  658;  Morey  v.  Lock- 
wood,  8  Wall.  (U.  S.)  230,  19  L.  ed.  339; 
Fay  V.  Mason,  120  Fed.  506  [reversed  on 
other  grounds  in  127  Fed.  325]  ;  Hammond 
V.  Franklin,  22  Fed.  833,  23  Blatchf.  77; 
Odell  V.  Stout,  22  Fed.  159 ;  Jones  v.  Barker, 
11  Fed.  597;  Combined  Patents  Can  Co.  v. 
Lloyd,  11  Fed.  149;  Wilson  v.  Coon,  6  Fed. 
611,  18  Blatchf.  532  [reversed  on  other 
grounds  in  113  U.  S.  268,  5  S.  Ct.  537,  28 
L.  ed.  963] ;  Dorsey  Harvester  Revolving 
Rake  Co.  u.'  Marah,  7  Fed.  Cas.  No.  4,014,  0 
Fish.  Pat.  Cas.  387,  9  Phila.  (Pa.)  305; 
Lorillard  v.  McDowell,  15  Fed.  Cas.  No. 
8,510,  2  linn.  &  A.  531,  11  Off.  Gaz.  040, 
13  Pliila.  (Pa.)  461;  Morse,  etc..  Tel.  Case, 
17  Fed.  CaH.  No.  9,861  ;  Seymour  v.  Marsh, 
21  Fed.  CaH.  No.  12,087,  «"  FIhIi.  Pat.  Va\h. 
115,  2  Off.  (!az.  075,  !)  Philn.  (Pa.)  380. 

34.  McMurriiy  v.  Mallory,  111  U.  S.  07,  4 
S.  Ct.  375,  28  L.  ed.  305;  American  llent 
InHulaiing  Co.  v.  .loliiiKton,  52  l<'i>d.  228,  3 
(;.  f!.  A.  53  [revcrsinii  48  Foil.  4461;  Intcr- 
nationiil  Tcrra-Cotta  JAinibcr  Co.  v.  Muurer, 
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44  Fed.  618;  Dunham  v.  Dennison  Mfg  Co., 
40  Fed.  067  [affirmed  in  1.54  U.  S.  103,  14 
S.  Ct.  986,  38  L.  ed.  924] ;  Driven  Well  Cases, 
16  Fed.  387  [affirmed  in  123  U.  S.  267];  Fay 
V.  Preble,  14  Fed.  652,  11  Biss.  422;  Searls  v. 
Bouton,  12  Fed.  874,  20  Blatchf.  528;  New 
York  Bung,  etc.,  Co.  v.  Hoffman,  9  Fed.  199, 

20  Blatchf.  3;  Meyer  v.  Maxheimer,  9  Fed. 
99;  Flower  v.  Rayner,  5  Fed.  793;  Giant 
Powder  Co.  v.  California  Vigorit  Powder  Co., 
4  Fed.  720,  6  Sawy.  508;  Goodyear  v.  Provi- 
dence Rubber  Co.,  10  Fed.  Cas.  No.  5,583. 

35.  Westinghouse  v.  New  York  Air-Brake 
Co.,  59  Fed.  581  [modified  in  63  Fed.  962, 
11  C.  C.  A.  528] ;  Adee  v.  Peck,  42  Fed.  497; 
Holmes  Burglar  Alarm  Tel.  Co.  v.  Domestic 
Tel.,  etc.,  Co.,  42  Fed.  220 ;  Jenkins  v.  Stetson, 
32  Fed.  398;  Hubel  v.  Dick,  28  Fed.  132; 
Asmus  V.  Alden,  27  Fed.  684;  Odell  v.  Stout, 
22  Fed.  159;  Mc Williams  Mfg.  Co.  v.  Blun- 
dell,  11  Fed.  419;  Atwood  v.  Portland  Co.,  10 
Fed.  283;  Dederick  v.  Cassell,  9  Fed.  306; 
Smith  V.  Merriam,  6  Fed.  713;  Stephenson  v. 
Second  Ave.  R.  Co.,  1  Fed.  416;  Bantz  v. 
Elsas,  2  Fed.  Cas.  No.  967,  1  Ban.  &  A.  251, 
6  Off.  Gaz.  117;  Boomer  v.  United  Power 
Press  Co.,  3  Fed.  Cas.  No.  1,638,  2  Ban.  &  A. 
106,  13  Blatchf.  107;  Carew  v.  Boston  Elastic 
Fabric  Co.,  5  Fed.  Cas.  No.  2,397,  3  Cliff. 
356,  5  Fish.  Pat.  Cas.  90,  1  Off.  Gaz.  91; 
Carver  v.  Braintree  Mfg.  Co.,  5  Fed.  Cas.  No. 
2,485,  2  Robb  Pat.  Cas.  141,  2  Story  432; 
Chicago  Fruit-House  Co.  v.  Busch,  5  Fed.  Cag. 
No.  2,669,  2  Biss.  472,  4  Fish.  Pat.  Cas.  395; 
Christian  v.  Rumsey,  5  Fed.  Cas.  No.  2,704, 
4  Ban.  &  A.  506,  17  Blatchf.  148,  17  Off.  Gaz. 
903;  Dorsey  Harvester  Revolving  Rake  Co.  v. 
Marsh,  7  Fed.  Cas.  No.  4,014,  6  Fish.  Pat. 
Cas.  387,  9  Phila.  (Pa.)  395;  French  v. 
Rogers.  9  Fed.  Cas.  No.  5,103,  1  Fish.  Pat. 
Cas.  133;  Gallahue  v.  Butterfield,  9' Fed.  Cas. 
No.  5,198,  10  Blatchf.  232,  6  Fish.  Pat.  Cas. 
203,  2  Off.  Gaz.  645;  Gould  v.  Ballard,  10 
Fed.  Cas.  No.  5,635,  3  Ban.  &  A.  324,  13  Off. 
Gaz.  1081;  Herring  i\  Nelson,  12  Fed.  Cas. 
No.  6,424,  3  Ban.  &  A.  55,  14  Blatchf.  293,  12 
Off.  Gaz.  753  [reversed  on  other  grounds  in 
107  U.  S.  640,  2  S.  Ct.  819,  27  L.  ed.  601]; 
Middletown  Tool  Co.  v.  Judd,  17  Fed.  Cas. 
No.  9,536,  3  Fish.  Pat.  Cas.  141;  Morris  v. 
Royer,  17  Fed.  Cas.  No.  9,835,  2  Bond  66,  3 
Fish.  Pat.  Cas.  176;  Parham  v.  American 
Buttonhole  Oversonming,  etc.,  Co.,  18  Fed. 
Cas.  No.  10,713,  4  Fish.  Pat.  Cas.  468;  Penn- 
sylvania Salt  Mfg.  Co.  V.  Tliomns,  18  Fed. 
CixB.  No.  10,956,  5  Fish.  Pat.  Cas.  148,  8 
Pliila.  (Pa.)  144;  Pearl  v.  Ocean  Mills,  1!) 
Fed.  Cas.  No.  10,870,  2  Ban.  &  A.  469,  11  Off. 
Gaz.  2;  Ricliardson  I^ockwood,  20  Fed.  (\ia. 
No.  11,780,  4  CI  ill'.  128;  Seymour  r.  Marsh, 

21  Fed.  (las.  No.  12,087,  6  Fish.  Pat.  Cas. 
115,  2  Off.  Gaz.  075,  9  Pliila.  (Pn.)  380; 
Slovens  V.  Pritchard,  23  Fed.  CaH.  No.  13,407, 
2  l!an.  &,  A.  4  Cliir.  417.  10  Off.  (3az.  505; 
Swift  »!.  WhiHoii,  23  Fed.  Cas.  No.  13,700,  2 
Bond  115,  3  Fish.  Pat.  Viis.  348;  Woodward 
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have  been  claimed  originally  may  be  included  in  tiie  reissue.^  Where  the 
reissue  omits  several  devices  which  were  essential  to  the  original  purpose,  the 
reissue  is  void.^ 

2.  New  Matter  —  a.  In  General.  The  rule  is  otherwise,  however,  where  the 
omission  does  not  constitute  an  essential  or  material  change  but  is  only  an  inci- 
dental feature.^  The  reissue  cannot  include  matter  which  formed  a  part  of  the 
patentee's  real  invention  unless  that  matter  was  actually  included  in  the  original 
patent.^'  A  failure  to  include  it  through  inadvertence,  accident,  or  mistake  does 
not  justify  its  inclusion  by  reissue.''*'  Where  the  claims  of  the  reissue  contain 
new  patentable  matter  which  is  so  interwoven  with  other  elements  specified  in  the 
original  that  they  cannot  be  separated,  the  entire  reissued  claim  must  be  taken 
together  and  a  patent  issued  thereon  is  void.^' 

b.  Intention  to  Claim.  It  must  furthermore  appear  from  the  face  of  the 
papers  that  the  subject-matter  covered  by  the  claims  of  the  reissue  was  not 
merely  disclosed  in  the  original  patent,  but  was  sought  and  intended  to  be  claimed 
therein.^^    Matter  abandoned  or  disclaimed  on  the  original  application  cannot 


r.  Dinsmore,  30  Fed.  Caa.  No.  18,003,  4  Fish. 
Pat.  Cas.  163;  Crorapton  v.  Belknap  Mills,  30 
Fed.  Cas.  No.  18,285,  3  Fish.  Pat.  Cas.  536. 

36.  In  re  Briede,  27  App.  Cas.  (D.  C.) 
298,  123  Off.  Gaz.  322;  In  re  Heroult,  29 
App.  Cas.  (D.  C.)  42;  Hobbs  v.  Beach,  180 
U.  S.  383,  21  S.  Ct.  409,  45  L.  ed.  586; 
Topliff  V.  Topliff,  145  U.  S.  156,  12  S.  Ct. 
825,  36  L.  ed.  658;  Crown  Cork,  etc.,  Co. 
r.  Aluminum  Stopper  Co.,  100  Fed.  849; 
Hendy  o.  Golden  State,  etc..  Iron  Works, 
17  Fed.  515,  8  Sa.wj.  468;  Calkins  v. 
Bertrand,  4  Fed.  Cas.  No.  2,317,  2  Ban.  &  A. 
215,  6  Biss.  494,  9  Off.  Gaz.  795;  Draper  v. 
Wattles,  7  Fed.  Cas.  No.  4,073,  3  Ban.  &  A. 
618,  16  Off.  Gaz.  629;  Swift  V.  Whisen,  22 
Fed.  Cas.  No.  13,700,  2  Bond  115,  3  Fish. 
Pat.  Cas.  343 ;  Wilson  v.  Singer,  30  Fed.  Cas. 
No.  17,835 ;  In  re  Briede,  123  Off.  Gaz.  322. 

37.  Johnson  v.  Flushing,  etc.,  R.  Co.,  105 
U.  S.  539,  26  L.  ed.  1162;  Russell  v.  Dodge, 
93  U.  S.  460,  23  L.  ed.  973;  Featherstone  v. 
George  R.  Bidwell  Cycle  Co.,  57  Fed.  631,  6 
C.  C.  A.  487;  Brewster  v.  Shuler,  37  Fed. 
785;  Blackman  v.  Hibbler,  3  Fed.  Cas.  No. 
1,471,  4  Ban.  &  A.  641,  17  Blatchf.  333,  10 
Reporter  257,  17  Off.  Gaz.  107. 

38.  Adee  v.  Peck,  42  Fed.  497;  Mc Wil- 
liams Mfg.  Co.  V.  Blundell,  11  Fed.  419. 

39.  Schil linger  v.  Cranford,  4  Mackey 
(D.  C.)  450;  Parker  v.  Yale  Clock  Co., 
123  U.  S.  87,  8  S.  Ct.  38,  31  L.  ed.  100; 
Ives  V.  Sargent,  119  U.  S.  652,  7  S.  Ct. 
436,  30  L.  ed.  544;  Hopkins,  etc.,  Mfg. 
Co.  V.  Corbin,  103  U.  S.  786,  26 
L.  ed.  610;  Ball  v.  Langles,  102  U.  S. 
128,  26  L.  ed.  104;  Russell  v.  Dodge,  93  U.  S. 
460,  23  L.  ed.  973;  Seymour  v.  Osborne,  11 
Wall.  (U.  S.)  516,  20  L.  ed.  33;  Weston  Elec- 
trical Instrument  Co.  v.  Stevens,  134  Fed. 
574,  67  C.  C.  A.  374;  Hammond  v.  Franklin, 
22  Fed.  833,  23  Blatchf.  77;  Washburn,  etc., 
Mfg.  Co.  V.  Fuchs,  16  Fed.  661,  5  McCrary 
236;  Lorillard  v.  McAlpin,  14  Fed.  112;  At- 
water  Mfg.  Co.  v.  Beecher  Mfg.  Co.,  8  Fed. 
608;  Siebert  Cylinder  Oil-Cup  Co.  v.  Harper 
Steam  Lubricator  Co.,  4  Fed.  328 ;  Albright  v. 
Celluloid  Harness  Trimming  Co.,  1  Fed.  Cas. 
No.  147,  2  Ban.  &  A.  629,  12  Off.  Gaz.  227; 


Carew  v.  Boston  Elastic  Fabric  Co.,  5  Fed. 
Cas.  No.  2,397,  3  Cliff.  356,  5  Fish.  Pat.  Cas. 
90,  1  Off.  Gaz.  91;  Chicago  Fruit-House  Co. 
V.  Busch,  5  Fed.  Cas.  No.  2,669,  2  Biss.  472, 
4  Fish.  Pat.  Cas.  395;  Giant  Powder  Co.  v. 
California  Powder  Works,  10  Fed.  Cas.  No. 
5,379,  2  Ban.  &  A.  131,  3  Sawy.  448  [reversed 
on  other  grounds  in  98  U.  S.  126,  25  L.  ed. 
77] ;  Kelleher  v.  Darling,  14  Fed.  Cas.  No. 
7,653,  3  Ban.  &  A.  438,  4  Cliff.  424,  14  Off. 
Gaz.  673;  Sarven  v.  Hall,  21  Fed.  Cas.  No. 
12,369,  9  Blatchf.  524,  5  Fish.  Pat.  Cas.  415, 

1  Off.  Gaz.  437 ;  Thomas  v.  Shoe  Mach.  Mfg. 
Co.,  22  Fed.  Cas.  No.  13,911,  3  Ban,  &  A. 
557,  16  Off.  Gaz.  541 ;  Tarr  v.  Webb,  23  Fed. 
Cas.  No.  13,757,  10  Blatchf.  96,  5  Fish.  Pat. 
Cas.  593,  2  Off.  Gaz.  568;  Vogler  v.  Semple, 
28  Fed.  Cas.  No.  16,987,  2  Ban.  &  A.  556,  7 
Biss.  382,  11  Off.  Gaz.  9-23. 

40.  James  v.  Campbell,  104  U.  S.  356,  26 
L.  ed.  786;  Seymour  v.  Osborne,  11  Wall. 
(U.  S.)  516,  20  L.  ed.  33;  O'Reilly  v.  Morse, 
15  How.  (U.  S.)  62,  14  L.  ed.  601;  Carpenter 
Straw-Sewing  Mach.  Co.  v.  Searle,  60  Fed. 
82,  8  C.  C.  A.  476;  Cahart  v.  Austin,  4  Fed. 
Cas.  No.  2,288,  2  Cliff.  528,  2  Fish.  Pat.  Cas. 
543;  Giant  Powder  Co.  v.  California  Powder 
Works,  10  Fed.  Cas.  No.  5,379,  2  Ban.  &  A. 
131,  3  Sawy.  448  [reversed  on  other  grounds 
in  98  U.  S.  126,  25  L.  ed.  77]. 

41.  Cahart  v.  Austin,  4  Fed.  Cas.  No.  2,288, 

2  Cliff.  528,  2  Fish.  Pat.  Cas.  543. 

42.  Corbin  Cabinet  Lock  Co.  v.  Eagle  Lock 
Co.,  150  U.  S.  38,  14  S.  Ct.  28,  37  L.  ed.  989; 
Freeman  v.  Asmus,  145  U.  S.  226,  12  S.  Ct, 
939,  36  L.  ed.  685;  Parker  v.  Yale  Clock  Co., 
123  U.  S.  87,  8  S.  Ct.  38,  31  L.  ed.  100; 
Matthews  v.  Boston  Mach.  Co.,  105  U.  S.  54, 
26  L.  ed.  1022;  Whip  Co.  v.  Hassler,  134  Fed. 
398;  Ide  V.  Trorlicht,  etc..  Carpet  Co.,  115 
Fed.  137,  53  C.  C.  A.  341;  American  Soda- 
Fountain  Co.  v.  Zwietusch,  75  Fed.  573;  Car- 
penter Straw-Sewing  Mach.  Co.  v.  Searls,  52 
Fed.  809  [affirmed  in  60  Fed.  82,  8  C.  C.  A. 
476] ;  Railway  Register  Mfg.  Co.  v.  Broadway, 
etc.,  R.  Co.,  26  Fed.  522 ;  Turrell  v.  Bradford, 
15  Fed.  808,  21  Blatchf.  284;  Kells  v.  Mc- 
Kenzie,  9  Fed.  284;  Giant  Powder  Co.  v. 
California  PoWder  Works,  10  Fed.  Cas.  No. 
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ordinarily  be  claimed  on  reissne.^^  This  doctrine  does  not  apply,  however,  if  the 
disclaimer  was  made  by  accident,  inadvertence,  or  mistake.'** 

e.  Apparatus,  Process,  and  Product.  A  patent  for  an  apparatus  cannot  gener- 
ally be  reissued  to  claim  the  process,  since  a  process  and  the  apparatus  are  not 
necessarily  one  and  the  same  invention/''  A  process  patent  cannot  generally  be 
reissued  to  cover  the  apparatus/^  There  is  no  hard  and  fixed  rule,  however,  and 
in  some  cases  such  a  reissue  may  be  allowed.*''*  A  process  patent  may,  however, 
in  some  cases  be  reissued  to  cover  the  product  produced  by  the  process." 

3.  Reinsertion  of  Canceled  Claim.  The  patentee  cannot  obtain  by  reissue 
claims  inserted  in  the  original  application  and  canceled  therefrom  in  view  of 
objection  or  rejection  by  the  patent  office.*^ 

'  D.  Suppendep  of  O'pig-inal  Patent.  To  obtain  a  reissue,  the  applicant  must 
surrender  the  original  patent,  but  the  surrender  does  not  take  effect  until  the 
reissue  is  granted,  and  if  the  reissue  is  refused  the  original  patent  is  in  force.*' 
The  so-called  surrender  is  nothing  but  a  preliminary  offer  prior  to  the  issue  of 
the  new  patent ;     the  original  patent  is  extinguished  by  reissue.'^'^    Whether,  if 


5,379,  2  Ban.  &  A.  131,  3  Sawy.  448  {.reversed 
on  other  grounds  in  98  U.  S.  126,  25  L.  ed. 
77]. 

43.  Leggett  v.  Avery,  101  U.  S.  256,  25 
L.  ed.  865 ;  Westinghouse  Electric,  etc.,  Co.  v. 
Stanley  Electric  Mfg.  Co.,  115  Fed.  810;  Put- 
nam V.  Hutchinson,  12  Fed.  127,  11  Biss.  233; 
Edgarton  v.  Furst,  etc.,  Mfg.  Co.,  9  Fed.  450, 
10  Biss.  402;  Atwater  Mfg.  Co.  v.  Beecher 
Mfg.  Co.,  8  Fed.  608. 

44.  American  Shoe-Tip  Co.  v.  National 
Shoe-Toe  Protector  Co.,  1  Fed.  Cas.  No.  317, 
2  Ban.  &  A.  551,  11  Off.  Gaz.  740;  Hayden  v. 
James,  11  Fed.  Cas.  No.  6,260;  Hussey  v. 
Bradley,  12  Fed.  Cas.  No.  6,946,  5  Blatchf. 
134,  2  Fish.  Pat.  Cas.  362. 

45.  Eachus  V.  Broomall,  115  U.  S.  429,  6 
S.  Ct.  229,  29  L.  ed.  419;  Heald  v.  Eice,  104 
U.  S.  737,  26  L.  ed.  910;  James  v.  Campbell, 
104  U.  S.  356,  26  L.  ed.  786;  Brainard  v. 
Cramme,  12  Fed.  621,  20  Blatchf.  530;  New 
V.  Warren,  22  Off.  Gaz.  587. 

46.  Wing  V.  Anthony,  106  U.  S.  142,  1 
S.  Ct.  93,  27  L.  ed.  110;  James  v.  Campbell, 
104  U.  S.  356,  26  L.  ed.  786. 

46a.  In  re  Heroult,  29  App.  Cas.  (D.  C.) 
42. 

47.  Giant  Powder  Co.  v.  California  Powder 
Works,  08  U.  S.  126,  25  L.  ed.  77;  Tucker 
V.  Dana,  7  Fed.  213;  Badisclie  Anilin,  etc., 
Fabrik  v.  Hamilton  Mfg.  Co.,  2  Fed.  Cas.  No. 
721,  3  Ban.  &  A.  235,  13  Off.  Gaz.  273; 
]3adische  Anilin,  etc.,  Fabrik  v.  Iliggin,  2 
Fed.  Cas.  No.  722,  3  Ban.  &  A.  462,  15 
Blatchf.  290,  14  Olf.  Gaz.  414;  Tucker  v. 
Burditt,  24  Fed.  Cas.  No.  14,21  (i,  4  Ban.  &  A. 
569;  Hunlcr  v.  Carrick,  11  (!an.  Sup.  Ct.  300 
[a/fh-niiiu;  10  Ont.  App.  449  {reversing  28 
Grant  Cli.  (U.  C.)  489)];  Auor  Incandescent 
Light  Mfg.  Co.  V.  O'Rrion,  5  Can.  Exch.  243. 

Process  reissued  for  product  declared  in- 
valid in  the  following  cases  wee  Leggett  v. 
KtiindMrd  Oil  Co.,  1-19  U.  R.  287,  13  S.  Ct. 
902,  37  L.  ed.  737;  (iiant  Powder  ('o.  v. 
California  Powder  Works,  98  U.  S.  120,  25 
L.  <:i\.  77;  Viuimin  Oil  i'o.  i;.  BnlTnlo  Liibri- 
fiitirig  Oil  Co.,  20  \<\-i\.  850;  Kcllolicr  v.  DixT- 
ring,  H  Fed.  Ciih.  No.  7,(ir):i,  3  Ban.  &  A.  438, 
4  (;)iir.  424,  14  Oir.  (;az.  073. 
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48.  In  re  Lacroix,  30  App.  Cas.  (D.  C.) 

299;  In  re  Denton,  12  App.  Cas.  (D.  C.) 
504;  In  re  Hatchman,  3  Mackey  (D.  C.)  288; 
Corbin  Cabinet  Lock  Co.  v.  Eagle  Lock  Co., 
150  U.  S.  38,  14  S.  Ct.  28,  37  L.  ed.  989; 
Dobson  V.  Lees,  137  U.  S.  258,  11  S.  Ct.  71, 
34  L.  ed.  652;  Crawford  v.  Heysinger,  123 
U.  S.  589,  8  S.  Ct.  399,  31  L.  ed.  269; 
Beecher  Mfg.  Co.  v.  Atwater  Mfg.  Co.,  114 
U.  S.  523,  5  S.  Ct.  1007,  29  L.  ed.  232 ;  Union 
Metallic  Cartridge  Co.  v.  U.  S.  Cartridge  Co., 
112  U.  S.  624,  5  S.  Ct.  475,  28  L.  ed.  828; 
Goodyear  Dental  Vulcanite  Co.  v.  Davis,  102 
U.  S.  222,  26  L.  ed.  149;  Leggett  v.  Avery, 
101  U.  S.  256,  25  L.  ed.  865;  Franklin  v. 
Illinois  Moulding  Co.,  128  Fed.  48  [affirmed 
in  138  Fed.  58,  70  C.  C.  A.  484] ;  American 
Soda-Fountain  Co.  v.  Swietusch,  85  Fed.  968, 
29  C.  C.  A.  506;  Dobson  v.  Lees,  30  Fed,  625; 
Boland  v.  Thompson,  26  Fed.  633,  23  Blatchf. 
440;  Arnheim  v.  Finster,  26  Fed.  277;  Arn- 
heim  v.  Finster,  24  Fed.  276;  Streit  v.  Lauter, 
11  Fed.  309;  Giant  Powder  Co.  i\  California 
Powder  Works,  10  Fed.  Cas.  No.  5,379',  2 
Ban.  &  A.  131,  3  Sawy.  448  [reversed  on 
other  grounds  in  98  U.  S.  126,  25  L.  ed.  77]; 
Wicks  V.  Stevens,  29  Fed.  Cas.  No.  17.616,  2 
Ban.  &  A.  318,  2  Woods  310. 

Actual  mistake  in  canceling  claim  may  be 
corrected.  Morey  v.  Lockwood,  8  Wall. 
(U.  S.)  230,  19  L.  ed.  339;  Dunbar  v.  East- 
ern Elevating  Co.,  75  Fed.  567 ;  Hutchinson  v. 
Everett,  33  Fed.  502. 

49.  U.  S.  Rev.  St.  (1878)  §  4916  [U.  S. 
Comp.  St.  (1901)  p.  3393];  McCorniick  Har- 
vesting Mach.  Co.  V.  Aultman-Miller  Co.,  169 
U.  S.  000,  18  S.  Ct.  443,  42  L.  ed.  875;  Allen 
V.  Culp,  160  U.  S.  501,  17  S.  Ct.  644,  41 
L.  ed.  1093;  Forbt^s  v.  Barstow  Stove  Co.,  9 
Fed.  Cas.  No.  4,923,  2  Cliff.  379. 

Grounds  of  refusal  of  reissue  in  tornia  may 
show  that  original  ])atcnt  is  void.  Peck  v. 
CollinH,  103  V.  S.  «(iO,  26  L.  ed.  512. 

50.  l<\)rl)es  V.  Barstow  Stove  Co.,  9  Fed. 
CiiH.  No.  4,923,  2  Clilf.  379. 

51.  Pock  V.  (Collins,  103  U.  S.  660,  20  L.  ml. 
512;  Franklin  v.  Illinois  Moulding  Co.,  128 
Fed.  48  \offirmed  in  i:tS  VM.  58,  70  C.  C.  A. 
484] ;   Brown  V.  Hiukley,  4  Fed.  Cae.  No. 
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the  reissue  be  void,  the  patentee  may  fall  back  on  his  original  patent  has  not  been 
decided  by  the  supreme  court,  although  the  question  has  been  raised.^^  It  has 
been  lield  in  the  circuit  court  that,  if  the  reissue  is  void  for  want  of  ^authority  to 
make  it,  the  surrender  is  ineffective  for  want  of  authority  to  accept  it.^^  Suit 
cannot  be  maintained  on  the  original  after  application  for  reissue  and  before  the 
graiit.^ 

E.  Applications  and  Ppoceeding-s  Thereon  —  I.  In  General.  "Where  the 
application  should  put  forth  facts  entitling  the  patentee  to  a  reissue  it  is  not 
indispensable  that  the  petitioner  should  use  the  exact  phraseology  of  the  statute 
if  he  employs  language  which  actually  conveys  its  legal  meaning.''^  It  must  be 
signed  and  sworn  to  by  the  inventor  if  he  is  alive  and  must  be  acquiesced  in  by 
assignees."  The  proceedings  thereon  are  the  same  as  in  the  case  of  original 
applications  except  that  a  filing  fee  of  thirty  dollars  is  charged  and  no  final  fee  is 
required.^ 

2.  Divisional  Reissues.  Several  reissues  may  be  granted  for  parts  of  the  thing 
patented  upon  the  payment  of  separate  fees  and  other  due  proceedings  had.^^ 

F.  Reissues  of  Reissued  Patents.  A  reissue  may  be  granted  of  a  reissued 
patent  as  well  as  of  the  original,*^  and  a  second  reissue  may  return  to  the  language 
of  the  original  patent  and  be  identical  therewith." 

G.  Conclusiveness  and  Effect  of  Patent  Office  Decisions —  l.  In  General. 
The  grant  of  a  reissue  by  the  patent  office  raises  a  presumption  that  the  patentee 


2,012,  6  Fish.  Pat.  Cas.  370,  3  Off.  Gaz.  384; 
Reedy  v.  Scott,  10  Am.  &  Eng.  Pat.  Cas.  133. 

52.  See  Allen  v.  Gulp,  166  U.  S.  501,  17 
S.  Ct.  644,  41  L.  ed.  1093;  Eby  v.  King,  158 
U.  S.  366,  15  S.  Ct.  972,  39  L.  ed.  1018. 

53.  French  f.  Rogers,  9  Fed.  Cas.  No.  5,103, 
1  Fish.  Pat.  Cas.  133.  See  also  Woodworth 
V.  Hall,  30  Fed.  Cas.  No.  18,016,  2  Robb  Pat. 
Cas.  495,  1  Woodb.  &  M.  248. 

54.  Moffitt  i;.  Garr,  1  Black  (U.  S.)  273, 
17  L.  ed.  207  [affirming  17  Fed.  Cas.  No. 
9,690,  1  Bond  315,  1  Fish.  Pat.  Cas.  610] ; 
Burrell  v.  Hackley,  35  Fed.  833.  Compare 
Robbins  v.  Illinois  Watch  Co.,  50  Fed.  542 
[affirmed  in  52  Fed.  215,  3  C.  C.  A. 
42]. 

55.  Eby  V.  King,  158  U.  S.  366,  15  S.  Ct. 
972,  39  L.  ed.  1018,  in  which  it  was  said  to 
be  doubtful  whether  the  commissioner  ac- 
quired any  jurisdiction,  where  there  is  only 
a  bare  statement  that  the  patentee  wishes  to 
surrender  his  patent  and  obtain  a  reissue. 

56.  Gold,  etc.,  Tel.  Co.  v.  Wiley,  17  Fed. 
234. 

57.  U.  S.  Rev.  St.  (1878)  §  4895  [U.  S. 
Comp.  St.  (1901)  p.  3385];  Holloway  v. 
Whiteley,  4  Wall.  (U.  S.)  522,  18  L.  ed.  335; 
Selden  /".  Stockwell  Self-Lighting  Gas  Burner 
Co.,  9  Fed.  390,  19  Blatchf.  544.  And  see 
supra,  VIII,  A,  3. 

Licensee  need  not  join  in  application. 
Meyer  v.  Bailey,  17  Fed.  Cas.  No.  9,516,  2 
Ban.  &  A.  73,  8  Off.  Gaz.  437. 

Assignee  may  file  where  inventor  is  dead. 
Wooster  v.  Handy,  21  Fed.  51. 

Guardian  of  insane  person  may  file  appli- 
cation. Whitcomb  v.  Spring  Valley  Coal  Co., 
47  Fed.  652. 

Absence  of  oath  has  been  held  not  fatal. 
Hartshorn  v.  Eagle  Shade  Roller  Co.,  18  Fed. 
90. 

58.  U.  S.  Rev.  St.  (1878)  §§  4916,  4934 
[U.  S.  Comp.  St.  (1901)  pp.  3393,  3400]. 

Subject  to  reexamination  see  McCormick 


Harvesting  Mach.  Co.  v.  Aultman-Miller  Co., 
169  U.  S.  606,  18  S.  Ct.  443,  42  L.  ed.  875; 
Allen  V.  Culp,  166  U.  S.  501,  17  S.  Ct.  644,  41 
L.  ed.  1093;  Peck  v.  Collins,  103  U.  S.  660, 
26  L.  ed.  512;  Holloway  v.  Whiteley,  4  Wall. 
(U.  S.)  522,  18  L.  ed.  335;  Wilson  v.  Singer, 
30  Fed.  Cas.  No.  17,835. 

59.  U.  S.  Rev.  St.  (1878)  §  4916  [U.  S. 
Comp.  St.  (1901)  p.  3393];  International 
Terra-Cotta  Lumber  Co.  v.  Maurer,  44  Fed. 
618;  Selden  v.  Stockwell  Self-Lighting  Gas 
Burner  Co.,  9  Fed.  390,  19  Blatchf.  544; 
Tucker  v.  Dana,  7  Fed.  213;  Badische  Anilin, 
etc.,  Fabrik  v.  Hamilton  Mfg.  Co.,  2  Fed.  Cas. 
No.  721,  3  Ban.  &  A.  235,  13  Off.  Gaz.  273; 
Pennsylvania  Salt  Mfg.  Co.  v.  Thomas,  19 
Fed.  Cas.  No.  10,956,  5  Fish.  Pat.  Caa.  148, 
8  Phila.  (Pa.)  144;  Ex  p.  Selden,  21  Fed.  Cas. 
No.  12,638;  Tucker  v.  Burditt,  24  Fed.  Cas. 
No.  14,216,  4  Ban.  &  A.  569;  Wheeler  v.  Clip- 
per Mower,  etc.,  Co.,  29  Fed.  Cas.  No.  17,493, 
10  Blatchf.  181,  6  Fish.  Pat.  Cas.  1,  2  Off. 
Gaz.  442;  Wheeler  v.  McCormick,  29  Fed. 
Cas.  No.  17,499,  11  Blatchf.  334,  6  Fish.  Pat. 
Cas.  551,  4  Off.  Gaz.  692. 

60.  Schneider  v.  Bassett,  13  Fed.  351;  Sel- 
den V.  Stockwell  Self-Lighting  Gas  Burner 
Co.,  9  Fed.  390,  19  Blatchf.  544;  French  v. 
Rogers,  9  Fed.  Cas.  No.  5,103,  1  Fish.  Pat. 
Cas.  133;  Giant  Powder  Co.  v.  California 
Powder  Works,  10  Fed.  Cas.  No.  5,379,  2  Ban. 
&  A.  131,  3  Sawy.  448  [reversed  in  98  U.  S. 
126,  25  L.  ed.  77] ;  Morse,  etc.,  Tel.  Case,  17 
Fed.  Cas.  No.  9,861;  Swift  v.  Whisen,  23  Fed. 
Cas.  No.  13,700,  2  Bond  115,  3  Fish.  Pat.  Cas. 
343;  Union  Paper  Collar  Co.  v.  White,  24 
Fed.  Cas.  No.  14,396,  2  Ban.  &  A.  60,  7  Off. 
Gaz.  877,  11  Phila.  (Pa.)  479. 

61.  Sawyer  Spindle  Co.  v.  Eureka  Spindle 
Co.,  33  Fed.  836  [affirmed  in  145  U.  S.  637, 
12  S.  Ct.  980,  36  L.  ed.  849] ;  Celluloid  Mfg. 
Co.  V.  Zylonite  Brush,  etc.,  Co.,  27  Fed.  291; 
Giant  Powder  Co.  v.  Safety  Nitro  Powder  Co., 
19  Fed.  509. 
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was  entitled  to  it  and  therefore  the  reissue  \n  prima  facie  valid.'^  Except  as  to 
matters  appearing  on  the  face  of  the  papers  siiowing  excess  of  jurisdiction  by  the 
patent  it  is  conclusive.*^ 

2.  As  TO  Grounds  For  Reissue.  The  conclusion  of  the  patent  office  officials 
as  to  inadvertence,  accident,  or  mistake  and  as  to  regularity  of  proceedings  is 
conclusive  in  the  absence  of  a  showing  of  fraud. ^ 

3.  As  TO  Identity.  The  grant  of  a  reissue  raises  a  presumption  that  it  covers 
the  same  invention  which  was  sought  and  intended  to  be  claimed  in  the  original, 
but  such  presumption  is  not  conclusive  and  is  to  be  decided  from  the  face  of  the 
papers.^ 


62.  Crown  Cork,  etc.,  Co.  v.  Aluminum 
Stopper  Co.,  108  Fed.  845,  48  C.  C.  A.  72; 
Beach  v.  Hobbs,  92  Fed.  146,  34  C.  C.  A.  248 ; 
Washburn,  etc.,  Mfg.  Co.  v.  Haish,  4  Fed.  900, 
10  Biss.  65;  Allen  v.  Blunt,  1  Fed.  Cas.  No. 
217,  2  Robb  Pat.  Cas.  530,  2  Woodb.  &  M. 
121;  American  Diamond  Rock  Boring  Co.  v. 
Sheldon,  1  Fed.  Cas.  No.  296,  4  Ban.  &  A.  551, 
17  Blatchf.  208;  American  Nicholson  Pave- 
ment Co.  V.  Elizabeth,  1  Fed.  Cas.  No.  311, 
6  Fish.  Pat.  Cas.  424,  3  Off.  Gaz.  522 
[modified  in  97  U.  S.  126,  24  L.  ed.  1000]; 
Blake  v.  Stafford,  3  Fed.  Cas.  No.  1,504,  6 
Blatchf.  195,  3  Fish.  Pat.  Cas.  294;  Eicke- 
mever  Hat  Blocking  Mach.  Co.  v.  Pearce,  8 
Fed.  Cas.  No.  4,312,  10  Blatchf.  403,  6  Fish. 
Pat.  Cas.  219,  3  Off.  Gaz.  150;  Forbes  v.  Bar- 
stow  Stove  Co.,  9  Fed.  Cas.  No.  4,923,  2  Cliff. 
379;  Jordan  v.  Dobson,  13  Fed.  Cas.  No.  7,519, 
2  Abb.  398,  4  Fish.  Pat.  Cas.  232,  7  Phila. 
(Pa.)  533;  Middletown  Tool  Co.  v.  Judd,  17 
Fed.  Cas.  No.  9,536,  3  Fish.  Pat.  Cas.  141; 
Poppenhusen  v.  Falke,  19  Fed.  Cas.  No. 
11,279,  4  Blatchf.  493,  2  Fish.  Pat.  Cas.  181. 

63.  Seymour  v.  Osborne,  11  Wall.  (U.  S.) 
516,  20  L.  ed.  33;  Spaeth  v.  Barney,  22  Fed. 
828;  Giant  Powder  Co.  v.  California  Vigorit 
Powder  Co.,  4  Fed.  720,  6  Sawy.  508;  Bird- 
sail  V.  McDonald,   3  Fed.   Cas.  No.  1,434, 

1  Ban.  &  A.  165,  6  Off.  Gaz.  682;  Blake  v. 
Stafford,  3  Fed.  Cas.  No.  1,504,  6  Blatchf. 
195,  3  Fish.  Pat.  Cas.  294;  Chicago  Fruit- 
House  Co.  V.  Busch,  5  Fed.  Cas.  No.  2,669,  2 
Biss.  472,  4  Fish.  Pat.  Cas.  395;  Judson  v. 
Bradford,  14  Fed.  Cas.  No.  7,564,  3  Ban.  &  A. 
539,  16  Off.  Gaz.  171;  Metropolitan  Washing- 
Mach.  Co.  V.  Providence  Tool  Co.,  17  Fed. 
Cas.  No.  9,507,  Holmes  161  [affirmed  in  20 
Wall.  342,  22  L.  ed.  303] ;  Milligan,  etc..  Glue 
Co.  V.  Upton,  17  Fed.  Cas.  No.  9,607,  1  Ban. 
&  A.  497,  4  Cliff.  237,  6  Off.  Gaz.  837;  Par- 
ham  V.  American  Buttonhole,  etc.,  Co.,  18 
Fed.  Cas.  No.  10,713,  4  Fish.  Pat.  Cas.  468; 
Stevens  v.  Pritchard,  23  Fed.  Cas.  No.  13,407, 

2  Ban.  &  A.  390,  4  Cliff.  417,  10  Off.  Gaz.  505; 
Thomas  v.  Shoe  Mach.  Mfg.  Co.,  23  Fed.  Cas. 
No.  13,911,  3  Ban.  &  A.  557,  10  Off.  Gaz.  541; 
Wells  V.  Cill,  29  Fed.  Cas.  No.  17,394,  6  Fish. 
Pat.  Cas.  S9,  2  Off.  Ga/.  590;  Wells  v.  Jaques, 
29  Fed.  V,'.\H.  No.  17,398,  1  Ban.  &  A.  60,  5 
Off.  (ill/..  ;!04. 

64.  Malm  v.  Ilarwood,  112  U.  S.  354,  5 
S.  Ct.  174,  0  S.  (;t.  451,  28  L.  cd.  605; 
KtimpHon  r.  West  Chpslcr  R.  Co.,  4  llow. 
(11.  K.)  380,  1  1  L.  od.  1020;  JuHii  V.  Cliuk, 
108  Fed.  (159,  47  C.  C.  A.  505  [affirming  100 
Fed.  8551;  Beach  i;.  Hobbs,  82  Fed.  910;  As- 
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mus  V.  Alden,  27  Fed.  684;  Western  Union 
Tel.  Co.  V.  Baltimore,  etc..  Tel.  Co.,  25  Fed. 
30;  Selden  v.  Stockwell  Self-Lighting  Gas 
Burner  Co.,  9  Fed.  390,  19  Blatchf.  544; 
Smith  V.  Merriam,  6  Fed.  713;  Christman  v. 
Rumsey,  3  Fed.  Cas.  No.  2,704,  4  Ban.  &  A. 
506,  17  Blatchf.  148,  17  Off.  Gaz.  903,  58 
How.  Pr.  (N.  Y.)  114;  Day  v.  Goodyear,  7 
Fed.  Cas.  No.  3,678;  Hoffheins  v.  Brandt,  12 
Fed.  Cas.  No.  6,575,  3  Fish.  Pat.  Cas.  218; 
Kerosene  Lamp  Heater  Co.  v.  Littell,  14  Fed. 
Cas.  No.  7,724,  3  Ban.  &  A.  312,  13  Off.  Gaz. 
1009;  Middleton  Tool  Co.  v.  Judd,  17  Fed. 
Cas.  No.  9,536,  3  Fish.  Pat.  Cas.  141;  Miller, 
etc.,  Mfg.  Co.  V.  Du  Brul,  17  Fed.  Cas.  No. 
9,597,  2  Ban.  &  A.  618,  12  Off.  Gaz.  351; 
Sloat  V.  Spring,  22  Fed.  Cas.  No.  12,948a; 
Swift  V.  Whisen,  23  Fed.  Cas.  No.  13,700,  2 
Bond  115,  3  Fish.  Pat.  Cas.  343;  Thomas  v. 
Shoe  Mach.  Mfg.  Co.,  23  Fed.  Cas.  No.  13,911, 
3  Ban.  &  A.  557,  16  Off.  Gaz.  541. 

Limitation  of  rule. —  Error  manifest  from 
the  record  will  be  considered.  Westinghouse 
Electric,  etc.,  Mfg.  Co.  v.  Stanley  Electric 
Mfg.  Co.,  115  Fed.  810;  Peoria  Target  Co.  v. 
Cleaveland  Target  Co.,  58  Fed.  227,  7  C.  C.  A. 
197  [affirming  47  Fed.  728];  Featherstone  v. 
G«orge  R.  Bidwell  Cycle  Co.,  57  Fed.  631,  6 
C.  C.  A.  487. 

In  Canada  the  ruling  of  the  commissioner 
of  patents  that  the  patent  was  defective  or  in- 
operative is  conclusive.  Auer  Incandescent 
Light  Mfg.  Co.  V.  O'Brien,  5  Can.  Exch.  243. 

65.  O'Reilly  v.  Morse,  15  How.  (U.  S.)  62, 
14  L.  ed.  601;  Dederick  v.  Cassell,  9  Fed. 
306;  Allen  v.  Blunt,  1  Fed.  Cas.  No.  217,  2 
Robb  Pat.  Cas.  530,  2  Woodb.  &  M.  121; 
American  Nicholson  Pavement  Co.  v.  Eliza- 
beth, 1  Fed.  Cas.  No.  311,  6  Fish.  Pat.  Oaa. 
424,  3  Off.  Gaz.  522  [modified  in  97  U.  S. 
126,  24  L.  ed.  1000]  ;  Andrews  v.  Wright,  1 
Fed.  Cas.  No.  382,  3  Ban.  &  A.  329,  6  Re- 
porter 193,  13  Off.  Gaz.  909;  Bantz  v.  Elsas, 
2  Fed.  Cas.  No.  967,  1  Ban.  &  A.  351,  0  Off. 
Gaz.  117;  Blake  v.  Stafford,  3  Fed.  Cas.  No. 
1,504,  6  Blatchf.  195,  3  Fish.  Pat.  Cas.  294; 
French  v.  Rogers,  9  Fed.  Cas.  No.  5,103,  1 
Fish.  Pat.  Cas.  133;  Guidet  i'.  Barber,  11 
Fed.  Cas.  No.  5,857,  5  Off.  Gaz.  149;  House 
V.  Young,  12  Fed.  Cas.  No.  0,738,  3  Fish.  Pat. 
Cas.  335;  IIusscv  v.  Bradley,  12  Fed.  Cus. 
No.  0,910,  5  Blatchf.  134,  2"  Fish.  Pat.  (^as. 
362;  lluKHCV  )'.  McCorniick,  12  Fed.  Cas.  No. 
0,9'IS,  1  li'iHH.  300,  1  Fish.  Pat.  Cas.  509; 
■Ionian  r.  Dobson,  13  Fed.  Cas.  No.  7,619,  2 
Abh.  3II,S,  4  FtHli.  Pat.  Cas.  '232,  7  Pliiln. 
(Pa.)   533;  Poppenhusen  v.  Falke,  19  Fed. 
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H.  Validity,  Construction,  and  Operation  of  Reissues"'' — i.  Validity. 

Aside  from  the  questions  of  new  matter  and  estoppel,  the  validity  of  a  reissue  is 
determined  by  the  same  considerations  as  the  original  patent,"^  and,  upon  the 
questions  of  anticipation  and  public  use  and  sale,  relates  back  to  the  date  of  the 
oriojinal  application  for  patent.*''*  Fraud  will  invalidate  the  reissue,*'^  but  clerical 
error,™  or  irregularities  of  procedure  in  matters  not  vital,''^  will  not.  One  claim 
in  a  reissue  may  be  void  without  necessarily  invalidating  the  other  claims,  and  in 
such  case  it  is  proper  to  disclaim  the  void  claim,''^  and  a  reissue  is  not  invalid 
merely  because  the  claim  of  the  original  patent  was  valid.''^ 

2/ Construction  AND  Operation  —  a.  In  General.  As  respects  the  construction 
and  operation  of  reissues  the  same  rules  apply  as  in  original  patents.''* 


Cas.  No.  11,279,  4  Blatchf.  493,  2  Fish.  Pat. 
Cas.  181 ;  Reissner  v.  Anness,  20  Fed.  Cas. 
No.  11,688,  3  Ban.  &  A.  176,  13  Off.  Gaz. 
870;  Sloat  V.  Spring,  22  Fed.  Cas.  No. 
12,948a;  Stevens  v.  Pritehavd,  23  Fed.  Cas. 
No.  13,407,  2  Ban.  &  A.  390,  4  Cliff.  417,  10 
Off.  Gaz.  505;  Thomas  v.  Shoe  Mach.  Mfg. 
Co.,  24  Fed.  Cas.  No.  13,911,  3  Ban.  &  A. 
657,  16  Off.  Gaz.  541 ;  U.  S.,  etc..  Felting  Co. 
V.  Haven,  28  Fed.  Cas.  No.  16,788,  2  Ban. 
&  A.  164,  3  Dill.  131,  9  Off.  Gaz.  253;  Wood- 
worth  r.  Edwards,  30  Fed.  Cas.  No.  18,014,  2 
Rohb  Pat.  Cas.  610,  3  Woodb.  &  M.  120. 

That  identity  is  determined  by  comparison 
of  original  and  reissue  see  Hoskin  v.  Fisher, 
125  U.  S.  217,  8  S.  Ct.  834,  31  L.  ed.  759; 
Russell  V.  Dodge,  93  U.  S.  460,  23  L.  ed. 
973;  Stimpson  v.  West  Chester  R.  Co.,  4 
How.  (U.  S.)  380,  11  L.  ed.  1020;  Searls  v. 
Worden,  11  Fed.  501;  Flower  r.  Rayner,  5 
Fed.  793;  Allen  v.  Blunt,  1  Fed.  Cas.  No. 
217,  2  Robb  Pat.  Cas.  598,  2  Woodb.  &  M. 
121 ;  American  Diamond  Rock  Boring  Co.  v. 
Sheldon,  1  Fed.  Cas.  No.  296,  4  Ban.  &  A. 
603,  17  Blatchf.  303;  Bridge  v.  Brown,  4  Fed. 
Cas.  No.  1,857,  Holmes  53;  Cahart  v.  Austin, 
4  Fed.  Cas.  No.  2,288,  2  Cliff.  528,  2  Fish. 
Pat.  Cas.  543;  Goodyear  v.  Berry,  10  Fed. 
Cas.  No.  5,556,  2  Bond  189,  3  Fish.  Pat.  Cas. 
439;  Graham  v.  Mason,  10  Fed.  Cas.  No. 
5,671,  4  Cliff.  88,  5  Fish.  Pat.  Cas.  1;  John- 
son V.  Beard,  13  Fed.  Cas.  No.  7,371,  2  Ban. 
&  A.  50,  8  Off.  Gaz.  435 ;  Middleton  Tool  Co. 
V.  Judd,  17  Fed.  Cas.  No.  9,536,  3  Fish.  Pat. 
Cas.  141 ;  Reissner  v.  Anness,  20  Fed.  Cas. 
No.  11,688,  3  Ban.  &  A.  176,  13  Off.  Gaz. 
870;  Sickles  v.  Evans,  22  Fed.  Cas.  No. 
12,839,  2  Cliff.  203,  2  Fish.  Pat.  Cas.  417; 
Thomas  v.  Shoe  Mach.  Mfg.  Co.,  23  Fed.  Cas. 
No.  13,911,  3  Ban.  &  A.  557,  16  Off.  Gaz. 
541 ;  Tucker  r.  Tucker  Mfg.  Co.,  25  Fed.  Cas. 
No.  14,227,  2  Ban.  &  A.  401,  4  Cliff.  397,  10 
Off.  Gaz.  464 ;  Woodward  v.  Dinsmore,  30 
Fed.  Cas.  No.  18,003,  4  Fish.  Pat.  Cas.  163. 

The  question  of  identity  is  one  of  law  for 
the  court.  Heald  v.  Rice,  104  U.  S.  737,  26 
L.  ed.  910;  Seymour  v.  Osborne,  11  Wall. 
(U.  S.)  516,  20  L.  ed.  33. 

That  original  patent  must  be  introduced 
for  comparison  see  Doherty  v.  Haynes,  7  Fed. 
Cas.  No.  3,963,  1  Ban.  &  A.  289,  4  Cliff.  291, 
6  Off.  Gaz.  118;  Johnson  v.  Beard,  13  Fed. 
Cas.  No.  7,371,  2  Ban.  &  A.  50,  8  Off.  Gaz. 
435. 

66.  Identity  of  invention  see  supra,  VIII, 

C. 
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67.  U.  S.  Rev.  St.  (1878)  §  4916  [U.  S. 
Comp.  St.  (1901)  p.  3393]  Shaw  v.  Cooper, 
7  Pet.  (U.  S.)  292,  8  L.  ed.  689;  Forsyth  v. 
Clapp,  9  Fed.  Cas.  No.  4,949,  6  Fish.  Pat. 
Cas.  528,  Holmes  278,  4  Off.  Gaz.  527. 

68.  U.  S.  Stamping  Co.  v.  King,  7  Fed.  860, 
17  Blatchf.  55;  Bloomer  v.  Stolley,  3  Fed. 
Cas.  No.  1,559,  Fish.  Pat.  Rep.  376,  5  McLean 
158;  House  v.  Young,  12  Fed.  Cas.  No.  6,738, 
3  Fish.  Pat.  Cas.  335;  Hussey  v.  Bradley,  12 
Fed.  Cas.  No.  6,946,  5  Blatchf.  134,  2  Fish. 
Pat.  Cas.  362;  Smith  v.  Pearce,  22  Fed.  Cas. 
No.  13,089,  2  McLean  176,  2  Robb  Pat.  Cas. 
13;  Stanley  v.  Whipple,  22  Fed.  Cas.  No. 
13,286,  2  McLean  35,  2  Robb  Pat.  Cas.  1; 
Woodworth  v.  Hall,  30  Fed.  Cas.  No.  18,016, 
2  Robb  Pat.  Cas.  495,  1  Woodb.  &  M.  248. 

69.  Odell  V.  Stout,  22  Fed.  159;  Poppen- 
husen  v.  Falke,  If)  Fed.  Cas.  No.  11,280,  5 
Blatchf.  46,  2  Fish.  Pat.  Cas.  213;  Singer  v. 
Walmsley,  22  Fed.  Cas.  No.  12,900,  1  Fish. 
Pat.  Cas.  558;  Swift  v.  Whisen,  23  Fed.  Cas. 
No.  13,700,  2  Bond  115,  3  Fish.  Pat.  Cas. 
343. 

70.  Bignall  v.  Harvey,  4  Fed.  334,  18 
Blatchf.  353 ;  Kendricks  v.  Emmons,  14  Fed. 
Cas.  No.  7,695,  2  Ban.  &  A.  208,  9  Off.  Gaz. 
201 ;  Robertson  v.  Secombe  Mfg.  Co.,  20  Fed. 
Cas.  No.  11,928,  10  Blatchf.  481,  6  Fish.  Pat. 
Cas.  268,  3  Off.  Gaz.  412. 

71.  Dental  Vulcanite  Co.  v.  Wetherbee,  7 
Fed.  Cas.  No.  3,810,  2  Cliff.  555,  3  Fish.  Pat. 
Cas.  87. 

72.  Gage  v.  Herring,  107  U.  S.  640,  2  S.  Ct. 
819,  27  L.  ed.  601 ;  Rawson,  etc.,  Mfg.  Co.  v. 
C.  W.  Hunt  Co.,  147  Fed.  239,  77  C.  C.  A. 
381;  Worden  v.  Searls,  21  Fed.  406;  Have- 
meyer  v.  Randall,  21  Fed.  404;  Dryfoos  v. 
Wiese,  19  Fed.  315;  Fetter  v.  Newhall,  17 
Fed.  841,  21  Blatchf.  445;  Wood  Packer, 
17  Fed.  650 ;  Schillinger  v.  Greenway  Brew- 
ing Co.,  17  Fed.  244,  21  Blatchf.  383;  Cote  v. 
Moffitt,  15  Fed.  345 ;  Starrett  v.  Athol  Mach. 
Co.,  14  Fed.  910;  Tyler  v.  Galloway,  12  Fed. 
567,  20  Blatchf.  445;  Collins  Co.  v.  Goes,  3 
Fed.  225. 

73.  Wilson  v.  Coon,  6  Fed.  611,  18  Blatchf. 
532 

74.  U.  S.  Rev.  St.  (1878)  §  4916  [U.  S. 
Comp.  St.  (1901)  p.  3393];  Grant  v.  Town- 
send,  10  Fed.  Cas.  No.  5,701 ;  Parham  v. 
American  Buttonhole  Overseaming,  etc., 
Mach.  Co.,  18  Fed.  Cas.  No.  10,713,  4  Fish. 
Pat.  Cas.  468. 

If  possible  the  reissue  will  be  sustained. 
Brainard  v.  Gramme,  12  Fed.  621,  20  Blatchf. 
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b.  Retroactive  Operation.  An  infringer  of  the  claims  of  a  reisfiue  can  be 
held  only  for  acts  committed  after  the  reissue  is  granted.'''^  But  the  fact  that  he 
was  using  the  invention  before  tlie  reissue  was  granted  does  not  relieve  him  from 
liability  for  using  it  subsequent  to  the  reissue.™ 

IX.  DISCLAIMERS. 

A.  In  General.  The  patentee,  his  heirs  or  assigns,  whether  of  the  whole  or 
any  particular  interest  therein,  may  upon  payment  of  the  fee  fixed  by  law  make 
his  disclaimer  of  such  parts  of  the  thing  patented  as  he  shall  not  choose  to  claim 
or  hold  under  the  patent."  It  must  indicate  the  interest  of  the  disclaimant,"* 
and  must  be  in  writing  attested  by  one  or  more  witnesses  and  must  be  recorded 
in  the  patent  office.™ 

B.  Subjeet-Matter  of  Disclaimep.  The  separate  claims  of  a  patent  may  be 
eliminated  by  disclaimer,  but  they  caimot  be  amended  and  transformed  intu  other 
claims,  and  matter  cannot  be  added  to  the  specification  under  guise  of  disclaimer.* 


530;  Ely  v.  Monson,  etc.,  Mfg.  Co.,  8  Fed. 
Cas.  No.  4,431,  4  Fish.  Pat.  Cas.  64. 

75.  U.  S.  Rev.  St.  (1878)  §  4916  [U.  S. 
Comp.  St.  (1901)  p.  3393];  Brown  v.  Hink- 
ley,  4  Fed.  Cas.  No.  2,012,  6  Fish.  Pat.  Cas. 
370,  3  Off.  Gaz.  384;  Perry  v.  Skinner,  1 
Jur.  433,  6  L.  J.  Exch.  124,  M.  &  H.  122,  2 
M.  &  W.  471;  35  Vict.  c.  26,  §  19;  38  Vict, 
c.  14,  §  1. 

76.  Agawam  Woolen  Co.  v.  Jordan,  7  Wall. 
(U.  S.)  583,  19  L.  ed.  177;  Stimpson  v.  West 
Chester  E.  Co.,  4  How.  (U.  S.)  380,  11  L.  ed. 
1020;  Bliss  V.  Brooklyn,-  3  Fed.  Cas.  No. 
1,544,  8  Blatehf.  533,  4  Fish.  Pat.  Cas.  596; 
Bloomer  v.  Stolley,  3  Fed.  Cas.  No.  1,559, 
Fish.  Pat.  Rep.  376,  5  McLean  158;  Carr  v. 
Rice,  5  Fed.  Cas.  No.  2,440,  1  Fish.  Pat.  Cas. 
198;  Goodyear  v.  Day,  10  Fed.  Cas.  No. 
6,566;  Howe  v.  Williams,  12  Fed.  Cas.  No. 
6,778,  2  CliflF.  245,  2  Fish.  Pat.  Cas.  395; 
Hussey  v.  Bradley,  12  Fed.  Cas.  No.  6,946,  5 
Blatehf.  134,  2  Fish.  Pat.  Cas.  362. 

77.  U.  S.  Rev.  St.  (1878)  .§  4917  [U.  S. 
Comp.  St.  (1901)  p.  3393];  Sessions  v.  Ro- 
madka,  145  U.  S.  29,  12  S.  Ct.  799,  36  L.  ed. 
609;  Collins  Co.  v.  Coes,  130  U.  S.  56,  9  S.  Ct. 
514,  32  L.  ed.  858;  Hailes  v.  Albany  Stove 
Co.,  123  U.  S.  582,  8  S.  Ct.  262,  31  L.  ed. 
284;  Union  Metallic  Cartridge  Co.  v.  U.  S. 
Cartridge  Co.,  112  U.  S.  624,  5  S.  Ct.  475,  28 
L.  ed.  828;  Dunbar  v.  Meyers,  94  U.  S.  187, 
24  L.  ed.  34;  Smith  v.  Nichols,  21  Wall. 
(U.  S.)  112,  22  L.  ed.  566;  Cambria  Iron  Co. 
V.  Carnegie  Steel  Co.,  96  Fed.  850,  37  C.  C.  A. 
693  \ reversing  89  Fed.  721]  ;  Schwarzwalder 
V.  New  York  Filter  Co.,  66  Fed.  152,  13 
C.  C.  A.  380;  Matthews  v.  Spangenberg,  19 
Fed.  823,  20  Blatehf.  482;  Aiken  v.  Dolan,  1 
Fed.  Cas.  No.  110,  3  Fish.  Pat.  Cas.  197; 
Wliitncy  V.  Emmott,  2  Fed.  Cas.  No.  17,585, 
Bal(lw.'303,  1  Rol)b  Pnt.  Cas.  567;  McCor- 
mick  r.  Seymour,  15  Fed.  Cas.  No.  8.727,  3 
Blatclif.  20!);  Tuck  v.  Brauihill.  24  Fed.  Caa. 
No.  14,213,  0  Blatehf.  05,  3  Fiwh.  Vat.  Cas. 
400. 

In   Canada  tlu^  law  is  like  that  in  tlio 

(Jiiitcd  siiitcH.  St.  nr,  Vict.  c.  20,  s  20. 

EnKlish  practice. — A|)iilic!il  ion  to  tlie  pat- 
ent (AV\c('.  for  leiive  to  aiiKind  by  diHclaimer 
may  be  mndo  nt  nny  time  where  suit  is  not 
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pending  (In  re  Hall,  21  Q.  B.  D.  137,  57 
L.  J.  Q.  B.  494,  59  L.  T.  Rep.  N.  S.  37,  36 
Wkly.  Rep.  892),  and  amendment  may  be 
made  pending  suit  in  order  of  court  1  Crop- 
per V.  Smith,  28  Ch.  D.  148,  54  L.  .J.  Ch.  287, 
52  L.  T.  Rep.  N.  S.  94,  33  Wkly.  Rep.  338; 
Yates  V  Armstrong,  77  L.  T.  Rep.  N.  S.  267; 
Singer  v.  Hasson,  50  L.  T.  Rep.  N.  S.  326)  ; 
master  of  rolls  may  expunge  disclaimer  im- 
properly filed  {In  re  Berdan,  L.  R.  20  Eq. 
346,  44  L.  J.  Ch.  544,  23  Wkly.  Rep.  823); 
amendment  permitted  by  court  pending  suit 
on  conditions  (Deeley  v.  Perkes,  [1896]  A.  G. 
496,  65  L.  J.  Ch.  912;  Ludington  Cigarette 
Mach.  Co.  V.  Baron  Cigarette  Mach.  Co., 
[1900]  1  Ch.  508,  69  L.  J.  Ch.  321,  82  L.  T. 
Rep.  N.  S.  173,  48  Wldy.  Rep.  505;  Gaulard 
V.  Lindsay,  38  Ch.  D.  38,  57  L.  J.  Ch.  687, 
52  L.  T.  Rep.  N.  S.  44;  Haslam  Foundry, 
etc.,  Co.  V.  Goodfellow,  37  Ch.  D.  118,  56 
L.  J.  Ch.  245,  57  L.  T.  Rep.  N.  S.  788,  36 
Wkly.  Rep.  391 ;  Bray  v.  Gardner,  34  Ch.  D. 
668,  56  L.  J.  Ch.  497,  56  L.  T.  Rep.  N.  S. 
292,  35  Wkly.  Rep.  341;  Fusee  Vesta  Co.  r. 
Bryant,  34  Ch.  D.  458,  56  L.  J.  Ch.  187,  56 
L.  T.  Rep.  N.  S.  110,  35  Wkly.  Rep.  267; 
In  re  Gaulard,  57  L.  J.  Ch.  209,  5  Rep.  Pat. 
Cas.  192;  Lang  v.  Whitecross  Co.,  62  L.  T. 
Rep.  N.  S.  119  [afflrmed  in  89  L.  T.  J.  251]; 
and  assignee  may  disclaim  ( Spilsbury  V. 
Clough,  2  Q.  B.  466,  2  G.  &  D.  17,  6  Jur. 
579,  11  L.  J.  Q.  B.  109,  42  E.  C.  L.  763; 
Wallingtop  v.  Dale,  23  L.  J.  Exch.  49). 

78.  Silsby  v.  Foote,  14  How.  (U.  S.)  218, 
14  L.  ed.  394 ;  Brooks  v.  Jenkins,  4  Fed.  Cas. 
No.  1,953,  Fish.  Pat.  Rep.  41,  3  McLean 
432. 

79.  U.  S.  Rev.  St.  (1878)  §  4917  [U.  S. 
Comp.  St.  (1901)  p.  3393];  Hovey  r.  Ste- 
vens, 12  Fed.  Cas.  No.  0,746,  2  Robb  Pat. 
Cas.  567,  3  Woodb.  &  M.  17. 

80.  Ilailes  v.  Albany  Stove  Co..  123  IT.  S. 
582,  8  S.  Ct.  202,  31  L.  ed.  284:  Union 
Motiilli(!  Cartridge  Co.  v.  U.  S.  Cartridge 
Co.,  112  U.  S.  024,  5.S.  Ct.  475,  28  L.  od. 
828;  WcHlinghouHo  Air  Brake  Co.  r.  New 
York  Air  Brake  Co.,  139  Fed.  205;  Oti.M  KU'- 
vator  Co.  r.  Portland  (^o.,  127  I'Vd.  557.  02 
C.  0.  A.  339  [d/jirminq  119  Fed.  928];  Tor- 
rant  1).  Duluth  Lumber  Co.,  30  Fed.  830; 
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A  disclaimer  may  extend  to  a  part  of  the  specification  as  well  as  to  a  claim  or  one 
feature  of  a  elaini/'  and  part  of  a  reissued  patent  may  be  disclaiined.^^  A  dis- 
claimer can  eliminate  only  matter  which  is  clearly  severable  from  the  balance,  and 
which  can  be  removed  without  changing  the  balance.^''  Elements  of  a  combina- 
tion claim  cannot  be  eliminated.^''  Wliere  a  reissue  is  void  because  too  broad  the 
original  patent  cannot  be  revived  by  merely  filing  a  disclaimer  of  all  extensions 
thereof.^^ 

C.  Time  Fop  Disclaimer.  Disclaimer  should  be  filed  without  unreasonable 
delay,  and,  unless  tiled  before  suit  is  brought,  no  costs  can  be  recovered  by  the 
patentee.^''  Disclaimer  may,  however,  be  made  after  as  well  as  before  suit  the 
failure  to  file  before  suit  ati'ecting  costs  only  and  not  the  decree.^  Whether  a 
delay  in  fifing  a  disclaimer  is  unreasonable  is  a  question  of  law.^^ 

D.  Effect  of  Failure  to  Disclaim.    It  is  not  necessary  to  enter  disclaimer 


Hailes  v.  Albany  Stove  Co.,  16  Fed.  240,  21 
Blatchf.  271;  Thomas  v.  Welch,  L.  E.  1  C.  P. 
192,  12  Jur.  N.  S.  316,  35  L.  J.  C.  P.  200; 
Ralston  (.'.  Smith,  11  C.  B.  N.  S.  471,  8  Jur. 
N.  S.  100,  31  L.  J.  C.  P.  102,  103  E.  C.  L. 
471  {.affirmed  in  20  C.  B.  N.  S.  28.  11  H.  L. 
Cas.  223,  35  L.  J.  C.  P.  49,  13  L.  T.  Rep. 
N.  S.  1,  11  Eng.  Reprint  1318];  Tetley  v. 
Easton,  2  C.  B.  N.  S.  706,  26  L.  J.  C.  P.  269, 
89  E.  C.  L.  706;  Seed  v.  Higgins,  8  H.  L. 
Cas.  550,  6  Jur.  N.  S.  1264,  30  L.  J.  Q.  B. 
314,  3  L.  T.  Rep.  N.  S.  101,  11  Eng.  Reprint 
544. 

Limitation  to  particular  use  is  proper. 
Thompson  v.  N.  T.  Bushnell  Co.,  96  Fed.  238, 
37  C.  C.  A.  456  [reversing  88  Fed.  81]. 

That  the  patentee  cannot  add  a  feature  to 
the  invention  claimed  see  Albany  Steam  Trap 
Co.  V.  Worthington,  79  Fed.  966,  25  C.  C.  A. 
258 ;  White  c.  E.  P.  Gleason  Mfg.  Co.,  17  Fed. 
159,  21  Blatchf.  364;  Hailes  v.  Albany  Stove 
Co.,  16  Fed.  240,  21  Blatchf.  271;  Coburn  v. 
Schroeder,  11  Fed.  425,  20  Blatchf.  392. 

That  the  patentee  may  claim  combination 
and  disclaim  separate  elements  see  Black  v. 
Thorne,  3  Fed.  Cas.  No.  1,465,  10  Blatchf.  66, 
5  Fish.  Pat.  Cas.  550,  2  Off.  Gaz.  388. 

81.  Carnegie  Steel  Co.  v.  Cambria  Iron  Co., 
185  U.  S.  403,  22  S.  Ct.  698,  46  L.  ed.  968 
Ireversinq  96  Fed.  850,  37  C.  C.  A.  593]. 

82.  Hurlbut  v.  Schillinger,  130  U.  S.  456, 
9  S.  Ct.  584,  32  L.  ed.  1011;  Gage  v.  Herring, 
107  U.  S.  640,  2  S.  Ct.  819,  27  L.  ed.  601; 
Tvler  r.  Galloway,  12  Fed.  567,  20  Blatchf. 
445;  Collins  Co.  i,-.  Goes,  3  Fed.  225;  Schil- 
lina;er  v.  Gunther,  21  Fed.  Cas.  No.  12,458,  4 
Ban.  &  A.  479,  17  Blatchf.  66,  16  Off.  Gaz. 
905. 

83.  Hailes  v.  Albany  Stove  Co.,  123  U.  S. 
582,  8  S.  Ct.  262,  31  L.  ed.  284;  Manhattan 
Gen.  Constr.  Co.  c.  Helios-Upton  Co.,  135 
Fed.  785;  Schillinger  v.  Gunther,  21  Fed. 
Cas.  No.  12,458,  4  Ban.  &  A.  479,  17  Blatchf. 
66,  16  Off.  Gaz.  905. 

84.  Cerealine  Mfg.  Co.  v.  Bates,  77  Fed. 
883;  Batten  v.  Clayton,  2  Fed.  Cas.  No. 
1.105;  Westlake  v.  Cartter,  29  Fed.  Cas.  No. 
17,451,  6  Fish.  Pat.  Cas.  519.  4  Off.  Gaz.  636. 

85.  McMurray  v.  Mai  lory,  111  U.  S.  97, 
4  S.  Ct.  375,  28  L.  ed.  365. 

86.  U.  S.  Rev.  St.  (1878)  §  4922  [U.  S. 
Comp.  St.  (1901)  p.  3396];  Roemer  v.  Neu- 
mann, 132  U.  S.  103,  10  S.  Ct.  12,  33  L.  ed. 


277;  Silsby  v.  Foote,  20  How.  (U.  S.)  378, 
15  L.  ed.  822;  Reed  v.  Cutter,  20  Fed.  Cas. 
No.  11,645,  2  Robb  Pat.  Cas.  81,  1  Story 
590. 

Reasonable  delay  illustrated  see  O'Reilly 
V.  Morse,  15  How.  (U.  S.)  62,  14  L.  ed.  60l'; 
Tliompson  v.  N.  T.  Bushnell  Co.,  96  Fed.  238, 
37  C.  C.  A.  456 ;  Christman  v.  Rumsey,  5  Fed. 
Cas.  No.  2,704,  4  Ban.  &  A.  506,  17  Blatchf. 
148,  17  Off.  Gaz.  903,  58  How.  Pr.  (N.  Y.) 
114. 

English  practice. — Amendment  by  dis- 
claimer pending  suit  is  for  discretion  of  the 
judge.  Deeley  v.  Perkes,  [1896]  A.  C.  496, 
65  L.  J.  Ch.  912;  Brooks  v.  Lyeett's  Saddle, 
etc..  Accessory  Co.,  [1904]  1  Ch.  512,  73  L.  J. 
Ch.  319';  In  re  Geipel,  [1904]  1  Ch.  239,  73 
L.  J.  Ch.  215,  90  L.  T.  Rep.  N.  S.  70,  52 
Wkly.  Rep.  339;  In  re  Geipel,  [1903]  2  Ch. 
715,  73  L.  J.  Ch.  47,  89  L.  T.  Rep.  N.  S.  127, 
52  Wkly.  Rep.  63;  Ludington's  Cigarette 
Mach.  Co.  V.  Baron  Cigarette  Mach.  Co., 
[1900]  1  Ch.  508,  69  L.  J.  Ch.  321,  82  L.  T. 
Rep.  N.  S.  173,  48  Wkly.  Rep.  505;  In  re 
Owen,  [1899]  1  Ch.  157,  68  L.  J.  Ch.  63,  79 
L.  T.  Rep.  N.  S.  458,  47  Wkly.  Rep.  180;  In  re 
Gaulard,  57  L.  J.  Ch.  209,  5  Rep.  Pat.  Cas. 
192;  Yates  v.  Armstrong,  77  L.  T.  Rep.  N.  S. 
267 ;  In  re  Lang,  7  Rep.  Pat.  Cas.  469.  Suit 
instituted  after  petition  to  amend  is  no  bar. 
Wolfe  V.  Automatic  Picture  Gallery,  [1903] 
1  Ch.  18,  72  L.  J.  Ch.  34,  87  L.  T.  Rep.  N.  S. 
539'  [affirming  51  Wkly.  Rep.  121].  Dis- 
claimer pending  suit  does  not  include  cor- 
rection and  explanation,"  but  only  elimina- 
tion. In  re  Owen,  supra;  In  re  Gaulard, 
supra;  In  re  Lang,  supra. 

87.  Smith  V.  Nichols,  21  Wall.  (U.  S.) 
112,  22  L.  ed.  566;  Libbey  v.  Mt.  Washington! 
Glass  Co.,  26  Fed.  757;  Myers  v.  Frame,  17 
Fed.  Cas.  No.  9,991,  8  Blatchf.  446,  4  Fish. 
Pat.  Cas.  493;  Wyeth  v.  Stone,  30  Fed.  Cas. 
No.  18,107,  2  Robb  Pat.  Cas.  23,  1  Storv 
273. 

88.  Sessions  v.  Romadka,  145  U,  S.  29, 
12  S.  Ct.  799',  36  L.  ed.  609;  Flecker  v.  Poor- 
man,  147  Fed.  528;  Stutz  v.  Armstrong,  20 
Fed.  843;  Hall  v.  Wiles,  11  Fed.  Cas.  No. 
5,954,  2  Blatchf.  194,  Pish.  Pat.  Rep.  433. 

89.  Seymour  v.  McCormick,  19  How. 
(U.  S.)  96,  15  L.  ed.  557.  Compare  Brooks 
V.  Jenkins,  4  Fed.  Cas.  No.  1,963,  Fish.  Pat. 
Rep.  41,  3  McLean  432. 

[IX,  D] 


932    [30  Cye.] 


PATENTS 


except  as  to  substantial  or  material  parts.^  The  failure  to  disclaim  invalid  claims 
will  not  prevent  recovery  of  damages  for  the  infringement  of  valid  claims  in  the 
patent  where  the  patentee  was  not  guilty  of  fraud  and  where  there  was  no 
unreasonable  neglect  or  delay  in  entering  disclaimer.®'  Unreasonable  delay,  how- 
ever, will  be  a  good  defense  to  the  suit.**^ 

E.  Effect  of  Disclaimer.  In  determining  the  meaning  of  a  disclaimer, 
the  same  rules  are  to  be  observed  as  in  construing  any  other  written  instrument, 
the  purpose  being  to  carry  out  the  intention  of  the  person  executing  it  as  indi- 
cated by  its  language  when  construed  with  reference  to  the  proceedings  of  which 
it  forms  a  part.®^  A  disclaimer  limits  the  patent  in  so  far  as  the  disclaimant  is 
concerned  to  the  matter  therein  which  is  not  disclaimed.^*  It  is  effective  only  as 
to  the  party  filing  it,^^  and  a  disclaimer  in  one  patent  does  not  affect  another.®** 

X.  CONSTRUCTION  AND  OPERATION  OF  LETTERS  PATENT.®^ 
A.  In  General  —  1.  General  Rules  of  Construction  Relating  to  Contracts 
Applicable.    A  patent  is  subject  to  the  same  general  rules  of  construction  that 
apply  to  other  contracts.®^    The  entire  instrument,  including  the  drawings  and 
specifications,  is  to  be  considered  in  arriving  at  its  intent  and  meaning.®® 


90.  Hall  V.  Wiles,  11  Fed.  Gas.  No.  5,954, 
2  Blatchf.  194,  Fish.  Pat.  Eep.  433;  Peek  v. 
Frame,  19  Fed.  Gas.  No.  10,904,  5  Fish.  Pat. 
Gas.  211. 

91.  Affects  only  costs.  Hotchkiss  v. 
Oliver,  5  Den.  (N.  Y.)  314;  Seymour  v.  Mc- 
Gormick,  19  How.  (U.  S.)  96,  15  L.  ed.  557; 
Kittle  V.  Hall,  30  Fed.  239;  Scliillinger  v. 
Gunther,  21  Fed.  Gas.  No.  12,458,  4  Ban.  &  A. 
479,  17  Blatchf.  66,  16  Off.  Gaz.  905;  Tuck 
V.  Bramhill,  23  Fed.  Gas.  No.  14,213,  6 
Blatchf.  95,  3  Fish.  Pat.  Gas.  400. 

Disclaimer  by  attorney  in  prosecuting  ap- 
plication distinguished.  Mann  v.  Bayliss, 
16  Fed.  Gas.  No.  9,034,  10  Off.  Gaz.  113. 

English  practice. —  Patent  void  unless  dis- 
claimer entered.  Gannington  v.  Nuttall,  L.  E. 
5  H.  L.  205,  40  L.  J.  Gh.  739 ;  In  re  Dellwick, 
[1896]  2  Gh.  705,  65  L.  J.  Gh.  905. 

92.  Rice  v.  Garnhart,  34  Wis.  453,  17  Am. 
Rep.  448;  Brooks  v.  Jenkins,  4  Fed.  Gas.  No. 
1,953,  Fish.  Pat.  Eep.  41,  3  McLean  432; 
Hall  v..  Wiles,  10  Fed.  Gas.  No.  5,954,  2 
Blatchf.  194,  Fish.  Pat.  Eep.  433;  Hovey  v. 
Stevens,  12  Fed.  Gas.  No.  6,745,  2  Eohb  Pat. 
Gas.  479,  1  Woodb.  &  M.  479;  McGormick  v. 
Seymour,  15  Fed.  Gas.  No.  8,727,  3  Blatchf. 
209;  Parker  v.  Stiles,  18  Fed.  Gas.  No. 
10,749,  Fish.  Pat.  Eep.  319,  5  McLean  319; 
Eeed  V.  Gutter,  20  Fed.  Gas.  No.  11,045,  2 
Eobb  Pat.  Gas.  81,  1  Story  590. 

93.  Graham  v.  Earl,  82  Fed.  737,  92  Fed. 
155,  .34  G.  G.  A.  267. 

A  construction  which  would  render  the  dis- 
claimer nugatory  must  be  essentially  wrong 
and  cannot  ho  nccopted.  Atlantic  Giant  Pow- 
der (!o.  r,.  HuIingH,  21  Fed.  519. 

Disclaimer  before  issue  of  patent  entitled 
to  great  W(!iglit.  Brown  l^'olding  Miich.  Go. 
V.  Stonematz  Printers'  Macli.  (!o.,  5S  Fed.  571, 
7  G.  (J.  A.  374  \affi.rmin(j  57  Fed.  fiOl  ]. 

94.  Dunl)ar  v.  Mevcrs,  94  U.  S.  187,  24 
L.  cd.  34;  SilHl)y  f.  Voote,  20  How.  ( U.  8.) 
378,  15  L.  <!(l.  5)53;  Manhattan  (}on.  Constr. 
Ca).  r,.  lldlioH  Upton  Go..  135  Fed.  785; 
GraliRiii  V.  Karl,  92  J<V(I.  ir)5,  34  V.  (!.  A.  267; 
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Schwarzwalder  v.  New  York  Filter  Go.,  66  Fed. 
152,  13  G.  G.  A.  380;  Atlantic  Giant  Powder 
Go.  V.  Hulings,  21  Fed.  519. 

95.  Potter  v.  Holland,  20  Fed.  Gas.  No. 
11,329,  4  Blatchf.  200,  1  Fish.  Pat.  Gas.  327; 
Wyeth  V.  Stone,  30  Fed.  Gas.  No.  18,107,  2 
Eobb  Pat.  Gas.  23,  1  Story  273. 

96.  Washburn,  etc.,  Mfg.  Go.  v.  Beat 
'Em  All  Barbed-Wire  Go.,  143  U.  S.  275,  12 
S.  Gt.  443,  36  L.  ed.  154;  Hill  v.  Dunklee,  12 
Fed.  Gas.  No.  6,489,  McArthur  Pat.  Gas.  475. 

97.  Decisions  of  United  States  as  to  con- 
struction as  precedents  for  other  courts  see 
GoxJETS,  11  Gyc.  752. 

98.  O.  H.  'Jewell  Filter  Co.  v.  Jackson, 
140  Fed.  340,  72  G.  G.  A.  304;  National  Hol- 
low Brake-Beam  Go.  v.  Interchangeable  Brake- 
Beam  Go.,  106  Fed.  693,  45  G.  G.  A.  544; 
Elgin  Go-operative  Butter-Tub  Go.  v.  Gream- 
ery  Package  Mfg.  Go.,  80  Fed.  293,  25  G.  G.  A. 
426;  Harris  v.  Allen,  15  Fed.  100;  Whitney 
V.  Emmett,  29  Fed.  Gas.  No.  17,535,  Baldw. 
303,  1  Eobb  Pat.  Gas.  567;  Game  v.  Gonsol- 
idated  Gar  Heating  Go.,  11  Quebec  K.  B.  103. 

Terms  given  ordinary  meaning  see  Glark  v. 
Adie,  2  App.  Gas.  423,  46  L.  J.  Gh.  598,  27 
L.  T.  Eep.  N.  S.  1,  26  Wkly.  Eep.  45;  Gross- 
ley  V.  Beverley,  9  B.  &  G.  63,  17  E.  G.  L.  38, 
3  G.  &  P.  513,  14  E.  G.  L.  690,  7  L.  J.  K.  B. 
O.  S.  127,  M.  &  M.  283,  1  Euss.  &  M.  166 
note,  5  Eng.  Gh.  166  note,  39  Eng.  Eeprint 
65;  Elliott  V.  Turner,  2  G.  B'.  440,  15  L.  J. 
C.  P.  49,  52  E.  G.  L.  446. 

To  make  up  a  claim  two  patents  cannot  be 
read  together.  Eose  v.  Hirsh,  77  Fed.  409, 
23  G.  G.  A.  246. 

99.  Hogg  r.  Emerson,  0  How.  (U.  S.)  437, 
12  L.  od.  505,  11  How.  587,  13  L.  ed.  824; 
O.  H.  Jewell  Filter  Go.  v.  Jackson,  140  Fed. 
340,  72  G.  G.  A.  304 ;  Holt  Kendall,  26  Fed. 
022;  Aiken  v.  Dolan,  1  Fed.' Gas.  No.  110,  3 
Fish.  Pat.  Gas.  197;  Bell  (;.  Daniels,  3  Fed. 
Gas.  No.  1,247,  1  Bond  212,  1  Fish.  Pat.  ("ias. 
372;  Garvor  v.  Brainiroo  Mfg.  (^o.,  5  Fed, 
Cmh.  No.  2,485,  2  Eobb  Pat.  Gas.  141,  2 
Story  432;  Davoll  v.  Brown,  7  Fed.  Vna.  No. 
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2.  Liberally  Construed,  Patents  are  to  be  liberally  construed  so  as  to  secure 
to  the  inventor  the  real  invention  which  he  intends  to  secure  by  his  patent,  and 
technical  defects  or  inaccuracies  will  not  be  permitted  to  prevent  this  result.'  The 
description  of  the  patent,  however,  must  be  so  certain  as  to  be  understood  by  those 
acquainted  witli  the  subject-matter.^  Tliere  should  not  be  a  liberality  of  con- 
struction which  permits  the  inventor  to  couch  his  specification  in  such  ambiguous 
teruis  that  its  claims  may  be  expanded  or  contracted  to  suit  the  exigency  ;  ^  and 
where  an  inventor  divides  up  his  invention  so  as  to  present  certain  elements  in 
different  patents,  he  is  thereby  limited  to  a  more  strict  and  narrow  construction 
than  niiglit  have  been  otherwise  necessary 

3.  Plain  Meaning  Not  Varied.    The  plain  and  clear  meaning  of  the  terms 


3,G62,  2  Robb  Pat.  Cas.  303,  1  Woodb.  &  M. 
53;  Earle  v.  Sawj-er,  8  Fed.  Cas.  No.  4,247, 
4  Mason  1,  1  Robb  Pat.  Cas.  490;  Evans  v. 
Eaton,  8  Fed.  Cas.  No.  4,559,  1  Robb  Pat.  Cas. 
68,  Pet.  C.  C.  322;  Foss  v.  Herbert,  9  Fed. 
Cas.  No.  4,957,  1  Biss.  121,  2  Fish.  Pat.  Cas. 
31;  Hamilton  v.  Ives,  11  Fed.  Cas.  No.  5,982, 

6  Fish.  Pat.  Cas.  244,  3  Oflf.  Gaz.  30;  Howes 
i;.  Nute,  12  Fed.  Cas.  No.  6,790,  4  Cliff.  173, 
4  Fish.  Pat.  Cas.  263 ;  Ingels  v.  Mast,  13  Fed. 
Cas.  No.  7,035,  2  Ban.  &  A.  24,  1  Flipp.  424, 

7  Off.  Gaz.  836;  Kittle  v.  Merriam,  14  Fed. 
Cas.  No.  7,857,  2  Curt.  473;  Sloat  v.  Spring, 
22  Fed.  Cas.  No.  12,948a;  Washburn  v.  Gould, 
§9  Fed.  Cas.  No.  17,214,  2  Robb  Pat.  Cas.  206, 
3  Story  122;  Russell  v.  Cowley,  1  C.  M.  &  R. 
864. 

1.  Ruete  V.  Elwell,  15  App.  Cas.  (D.  C.) 
21;  Ives  v.  Hamilton,  92  U.  S.  426,  23  L.  ed. 
'194:  Winans  v.  Denmead,  15  How.  (U.  S.) 
330,  14  L.  ed.  717;  Eck  v.  Kutz,  132  Fed.  758; 
NuUor  V.  Mossberg,  128  Fed.  55  [affirmed  in 
135  Fed.  95,  68  C.  C.  A.  257]  ;  Severy  Process 
Co.  V.  Harper,  113  Fed.  581;  Gaisman  v.  Gal- 
lert,  105  Fed.  955 ;  Huntington  Dry-Pulverizer 
Co.  V.  Whitaker  Cement  Co.,  89  Fed.  323; 
Salomon  r.  Garvin  Maeh.  Co.,  84  Fed.  195; 
Red  Jacket  Mfg.  Co.  v.  Davis,  82  Fed.  432, 
27  C.  C.  A.  204;  Consolidated  Fastener  Co. 
V.  Columbian  Fastener  Co.,  79  Fed.  795; 
Beaeli  r.  Inman,  75  Fed.  840;  McBride  v. 
Kingman,  72  Fed.  908;  Loring  v.  Booth,  52 
Fed.  150;  Bobbins  r.  Aurora  Watch  Co.,  43 
Fed.  521;  Fitch  v.  Bragg,  8  Fed.  588;  Con- 
solidated Safety-Valve  Co.  v.  Crosby  Steam- 
Gauge,  etc.,  Co.,  7  Fed.  768;  Ames  v.  How- 
ard, 1  Fed.  Cas.  No.  326,  1  Robb  Pat.  Cas. 
689,  1  Sumn.  482;  Blalie  v.  Stafford,  3  Fed. 
Cas.  No.  1.504,  6  Blatchf.  195,  3  Fish.  Pat. 
Cas.  294:  Blanehard  o.  Sprague,  3  Fed.  Cas. 
No.  1,516.  1  Cliff.  288;  Burden  v.  Corning,  4 
Fed.  Cas.  No.  2,143,  2  Fish.  Pat.  Cas.  477; 
Coffin  V.  Ogden,  5  Fed.  Cas.  No.  2,950,  7 
Blatchf.  61,"  3  Fish.  Pat.  Cas.  640  [affirmed 
in  18  Wall.  120,  21  L.  ed.  821];  Davoll  v. 
Brown,  7  Fed.  Cas.  No.  3,662,  2  Robb  Pat. 
Cas.  303,  1  Woodb.  &  M.  53 ;  Francis  v.  Mel- 
lor,  9  Fed.  Cas.  No.  5,039,  5  Fish.  Pat.  Cas. 
153,  1  Off.  Gaz.  48,  8  Phila.  (Pa.)  157;  Good- 
year V.  Barrv,  10  Fed.  Cas.  No.  5,556,  2  Bond 
189,  3  Fish."  Pat.  Cas.  439;  Goodyear  v.  New 
Jersey  Central  R.  Co.,  10  Fed.  Cas.  No.  5,563, 
1  Fish.  Pat.  Cas.  626,  2  Wall.  .Jr.  356;  Imlay 
V.  Norwich,  etc.,  R.  Co.,  13  Fed.  Cas.  No. 
7.012,  4  Blatchf.  227,  1  Fish.  Pat.  Cas.  340; 
Ingels  V.  Mast,  13  Fed.  Cas.  No.  7,033,  6  Fish. 


Pat.  Cas.  415 ;  Parker  v.  Sears,  18  Fed.  Cas.  No. 
10,748,  1  Fish.  Pat.  Cas.  93 ;  Parker  v.  Stiles, 
18  Fed.  Cas.  No.  10,749,  Fish.  Pat.  Rep.  319, 
5  McLean  44;  Pike  v.  Potter,  19  Fed.  Cas. 
No.  11,162,  3  Fish.  Pat.  Cas.  55;  Potter  v. 
Holland,  19  Fed.  Cas.  No.  11,330,  4  Blatchf. 
238,  1  Fish.  Pat.  Cas.  382;  Ryan  v.  Goodwin, 
21  Fed.  Cas.  No.  12,186,  1  Robb  Pat.  Cas. 
725,  3  Sumn.  514:  Waterbury  Brass  Co.  v. 
New  York  Brass  Co.,  29  Fed.  Cas.  No.  17,256, 
3  Fish.  Pat.  Cas.  43;  Whipple  v.  Middlesex 
Co.,  29  Fed.  Cas.  No.  17,520,  4  Fish.  Pat.  Cas. 
41;  Woodman  v.  Stimpson,  30  Fed.  Cas.  No. 
17,979,  3  Fish.  Pat.  Cas.  98  [reversed  on 
other  gi-ounds  in  10  Wall.  117,  19  L.  ed.  866] ; 
Bickford  i'.  Skewes,  1  Q.  B.  938,  1  G.  &  D. 
736,  6  Jur.  167,  41  E.  C.  L.  848;  Neilson  v. 
Betts,  L.  R.  5  H.  L.  1,  40  L.  J.  Ch.  317,  19 
Wkly.  Rep.  1121. 

That  terms  are  given  reasonable,  not  tech- 
nically exact,  meaning  see  Kip-Armstrong 
Co.  V.  King  Phillip  Mills,  130  Fed.  28  [re- 
versed on  other  grounds  in  132  Fed.  975,  66 
C.  C.  A.  45] ;  U.  S.  Repair,  etc.,  Co.  v.  Assy- 
rian Asphalt  Co.,  96  Fed.  235;  Union  R.  Co. 
V.  Sprague  Electric  R.,  etc.,  Co.,  88  Fed.  82, 
31  C.  C.  A.  391 ;  A.  B.  Dick  Co.  v.  Wichelman, 
80  Fed.  519;  American  Sulphite  Co.  v.  How- 
land  Falls  Pulp  Co.,  SO  Fed.  395,  25  C.  C.  A. 
500;  Johnson  v.  Brooklyn  Heights  R.  Co.,  75 
Fed.  668;  Thompson  v.  Jennings,  75  Fed.  572, 
21  C.  C.  A.  486;  Grier  v.  Castle,  17  Fed.  523; 
Chandler  v.  Ladd,  5  Fed.  Cas.  No.  2,593,  Mc- 
Arthur  Pat.  Cas.  493. 

That  regard  should  be  had  for  things,  not 
names,  see  Daylight  Prism  Co.  v.  Marcus 
Prism  Co.,  110  Fed.  980;  Palmer  Pneumatic 
Tire  Co.  v.  Lozier,  84  Fed.  659. 

Subtle  distinctions  will  not  be  made. — 
Davoll  V.  Brown,  7  Fed.  Cas.  No.  3,662,  2 
Robb  Pat.  Cas.  303,  1  Woodb.  &  M.  53;  Hen- 
derson V.  Cleveland  Co-operative  Stove  Co.,  11 
Fed.  Cas.  No.  6,351,  2  Ban.  &  A.  604,  12  Off. 
Gaz.  4. 

Claim  to  result  will  be  construed  to  cover 
means  where  possible.  Expanded  Metal  Co.  v. 
St.  Louis  Bd.  of  Education,  103  Fed.  287; 
Henderson  v.  Cleveland  Co-operative  Stove 
Co.,  11  Fed.  Cas.  No.  6,351,  2  Ban.  &  A.  604, 
12  Off.  Gaz.  4. 

2.  Davoll  V.  Brown,  7  Fed.  Cas.  No.  3,662, 
2  Robb  Pat.  Cas.  303,  1  Woodb.  &  M.  53. 

3.  Parker  v.  Sears,  18  Fed.  Cas.  No.  10,748, 
1  Fish.  Pat.  Cas.  93. 

4.  New  Departure  Bell  Co.  v.  Bevin  Bros. 
Mfg.   Co.,   64  Fed.  859   [reversed  on  other 
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employed  cannot  be  varied  by  construction.^  The  construction  must  be  in 
conformity  with  tlie  self-imposed  limitations  which  are  contained  in  the  claims.^ 

4.  Intention  of  Inventor.  The  intention  of  the  parties  in  formulating  the 
patent  is  entitled  to  great  consideration  when  it  can  be  determined  from  tlie 
record^  The  court  will  look  to  the  manifest  design  in  order  to  remove  any 
ambiguity  arising  from  the  terms  employed  ;  but  this  ambiguity  must  not  be  such 
as  would  perplex  any  ordinary  mechanic  in  the  art  to  which  it  applies.* 

5.  Proceedings  in  Patent  Office.  The  proceedings  in  the  patent  office  pend- 
ing an  application  arc  not  as  a  general  rule  admissible  as  evidence  tending  to 
enlarge,  diminish,  or  vary  the  language  ol  the  claim  of  tlie  patent.^  An  amend- 
ment of  the  claim  which  comes  in  incidentally  and  in  reference  to  an  incidental 
matter  docs  not  necessarily  exclude  a  liberal  interpi-etation  when  the  invention  is 
a  broad  one.'°  Matters  which  have  been  duly  disclaimed.af  ter  issue  of  the  patent 
cease  to  be  a  part  of  the  invention,  and  the  patent  is  then  to  be  construed  as 
though  they  had  never  been  included  in  the  description  of  the  invention  or  the 
claim  of  tlie  specification.^^  Ku^  correspondence  between  the  inventor  and  the 
patent  office  prior  to  tue  grant  of  the  patent  is  inadmissible  to  enlarge,  diminish,  or 
Tary  the  language  of  the  patent  afterward  issued,'^  at  least  where  its  terms  are  not 


grounds  in  73  Fed.  469,  19  C.  C.  A.  534]; 
Electrical  Accumulator  Co.  v.  Brush  Electric 
Co.,  52  Fed.  130,  2  C.  C.  A.  682. 

5.  Westinghouse  Air  Brake  Co.  v.  New 
York  Air  Brake  Co.,  119  Fed.  874,  56  C.  C.  A. 
404;  Schreiber,  etc.,  Mfg.  Co.  v.  Adams  Co., 
117  Fed.  830,  54  C.  C.  A.  128;  Bracewell  v. 
Passaic  Print  Works,  107  Fed.  467;  Peifer 
IT.  Brown,  106  Fed.  938;  U.  S.  Glass  Co.  v. 
Atlas  Glass  Co.,  88  Fed.  493;  Edison  Electric 
light  Co.  X,.  E.  G.  Bernard  Co.,  88  Fed.  267; 
CJjemical  Eubber  Co.  V.  Raymond  Rubber  Co., 
68  Fed.  570  [affirmed  in  71  Fed.  179,  18  C.  C. 
A.  31];  Holtzer  v.  Consolidated  Electric  Mfg. 
Co.,  60  Fed.  748  [reversed  on  other  grounds 
in  67  Fed.  907,  15  C.  C.  A.  63] ;  Dulf  Mfg. 
Co.  V.  Forgie,  57  Fed.  748  [affirmed  in  59  Fed. 
772,  8  C.  C.  A.  261];  Yale  Lock  Mfg.  Co.  v. 
James,  20  Fed.  903;  Many  v.  Sizer,  16  Fed. 
Cas.  No.  9,057,  1  Fish.  Pat.  Cas.  31;  Rich 
17.  Close,  20  Fed.  Cas.  No.  11,757,  8  Blatchf. 
41,  4  Fish.  Pat.  Cas.  279;  Wintermute  V. 
Redington,  30  Fed.  Cas.  No.  17,896,  1  Fish. 
Pat.  Cas.  239. 

Evidence  cannot  change  instrument  see 
Clark  V.  Adie,  2  App.  Cas.  423,  40  L.  J.  Ch. 
598,  37  L.  T.  Rop.  N.  S.  1,  26  Wkly.  Rep.  45. 

6.  New  Departure  Bell  Co.  v.  Bevin  Bros. 
Mfg.  Co..  64  Fed.  859;  Judd  v.  Fowler,  61 
Fed.  821,  10  C.  C.  A.  100;  Groth  v.  Inter- 
uational  Postal  Supply  Co.,  61  Fed.  284,  9 
C.  C.  A.  507. 

The  remedy  for  unnecessary  limitations 
is  by  reissue  not  by  construction.  Pittsburg 
Meter  Co.  v.  Pittsluirg  Supply  Co.,  109  Fed. 
644,  48  C.  C.  A.  580. 

7.  'riiomson-IIouston  Electric  Co.  v.  Black 
River  Traction  Co.,  135  Fed.  759,  68  C.  C.  A. 
4«1;  I'uxton  t:  Brinton,  107  Kcd.  137;  Kur- 
Bhocdt  Mfg.  Co.  V.  Naday,  103  Fed.  948; 
ICIectric  Siiiclting,  etc.,  Co.  v.  Carborundum 
Co.,  102  Fed.  (!IH,  42  C.  C.  A.  5.37;  Magic 
Light  Co.  V.  Iilconoiiiy  OiiH-Lanip  (!o.,  07  Fed. 
87;  Blount  Mfg.  Co.'f.  ItiudHlcv,  75  K(m1.  674, 
21  C.  (J.  A.  495;  Dull  Mfg.  Co.  r.  Forgie,  57 
I'Vd.  74K  [affirmed  In  59  l''<'(l.  772,  8  CCA. 
201];   l?rn(llcy  r.  Dull,   19   h'.'d.  913;  Oiant 
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Powder  Co.  v.  California  Vigorit  Powder  Co., 
4  Fed.  720,  6  Sawy.  508;  Roberts  v.  Schrei- 
ber, 2  Fed.  855;  Carew  v.  Boston  Elastic 
Fabric  Co.,  5  Fed.  Cas.  No.  2,397,  3  Cliff. 
356,  5  Fish.  Pat.  Cas.  90,  1  Off.  Gaz.  91; 
Evans  v.  Eaton,  8  Fed.  Cas.  No.  4,559,  Pet 
C.  C.  322,  1  Robb  Pat.  Cas.  68 ;  Page  v.  Ferry, 
18  Fed.  Cas.  No.  10,662,  1  Fish.  Pat.  Cas. 
298;  Pike  v.  Potter,  19  Fed.  Cas.  No.  11,162, 
3  Fish.  Pat.  Cas.  55  ;  Union  Paper-Bag  Co.  v. 
Nixon,  24  Fed.  Cas.  No.  14,386,  6  Fish.  Pat. 
Cas.  402,  4  Off.  Gaz.  31. 

Subsequent  declarations  of  patentee  cannot 
vary  instrument.  Union  Paper-Bag  Mach. 
Co.  V.  Pultz,  etc.,  Co.,  24  Fed.  Cas.  No. 
14,392,  3  Ban.  &  A.  403,  15  Blatchf.  160,  15 
Off.  Gaz.  423. 

Mistake  as  to  theory  of  operation  is  not 
binding. —  U.  S.  Mitis  Co.  v.  Midvale  Steel 
Co.,  135  Fed-.  103. 

8.  Union  Paper-Bag  Co.  v.  Nixon,  24  Fed. 
Cas.  No.  14,380,  6  Fish.  Pat.  Cas.  402,  4  Off. 
Gaz.  31. 

9.  Goodyear  Dental  Vulcanite  Co.  v. 
Gardiner,  11  Fed.  Cas.  No.  5,591,  3  Cliff. 
408,  4  Fish.  Pat.  Cas.  224. 

10.  Hoywood  Bros.,  etc.,  Co.  v.  Syracuse 
Rapid  Transit  R.  Co.,  152  Fed.  453.  See  also 
Heap  V.  Greene,  91  Fed.  792,  34  C.  C.  A.  86; 
Reece  Button-Hole  Mach.  Co.  c.  Globe  Button- 
Ilole  Mach.  Co.,  61  Fod.  958,  10  C  C.  A.  194. 

Amendment  of  specifications  leaving  claim 
unchanged. —  Claims  of  a  patent  arc  not  lim- 
ited by  the  nnicndniont  of  the  specifications 
more  particulai'ly  describi)\g  the  device  shown 
in  tlie  drawings  to  meet  the  objections  of 
the  patent  oH'ice,  where  the  claims  iheiiisolves 
are  left  uncliangod.  IManhattan  Gen.  Constr. 
Co.  (.-.  Helios-Upton  Co..  135  Fed.  785. 

11.  Dunbar  r.  Myers,  94  U.  S.  187,  24 
Ij.  ed.  34  ;  Miinliatian  Gen.  Constr.  Co.  V. 
Helios-Upton  Co.,  135  Fed.  7S5;  Bracewell 
V.  Passaic  Print  Works.  107  Fed.  407. 

12.  Goodyear  Dental  Vulcanito  Co.  r. 
Davis.  102 'U.  S.  222,  20  L.  ed.  140;  Cnhoon 
P.  Hing,  4  Fod.  Cms.  No.  2.202,  1  ClilV.  592,  1 
Fish.  I'nt.  Cns.  3!)7 ;  (Goodyear  Dental  Vul- 
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anibigiions.^^  But  it  lias  been  held  that  when  the  patent  bears  on  its  face  a  par- 
ticular construction,  siicli  a  construction  may  be  confirmed  by  what  the  patentee 
said  when  he  was  making  his  application.^''  Formal  admissions  imposed  upon  the 
applicant  as  a  condition  precedent  to  the  allowance  of  a  patent  are  binding.^^ 
Argumentative  statements  of  counsel  in  the  course  of  proceedings  in  the  patent 
office  do  not  estop  the  patentee  from  claiming  what  is  clearly  granted  by  the  patent.^^ 
Mere  remarks  by  the  examiner  in  the  course  of  the  proceedings  do  not  estop  the 
patentee  from  claiming  the  construction  shown  by  the  specitication  and  original 
claim.''  Where  it  is  in  evidence  from  the  record  of  the  patent  office  that  a  cer- 
tain construction  was  there  contemplated,  and  that  the  patent  would  not  other- 
wise have  been  granted,  no  objection  can  be  made  to  the  same  construction  of  it 
by  the  court  on  the  ground  that  such  construction  is  narrow,  and  will  render  the 
patent  practically  useless.'® 

6.  Opinion  of  Experts.  The  court  is  not  bound  by  the  opinions  of  experts  in 
patent  cases  and  may  reject  them  where  they  do  not  seem  reasonable.'^ 

7.  State  of  the  Art.  A  patent  is  to  be  construed  in  the  light  of  the  state  of 
the  art  at  the  time  it  was  granted,^"  and  it  has  been  very  generally  held  that  in 


oanite  Co.  r.  Gardiner,  10  Fed.  Cas.  No. 
5.591,  3  Clift'.  408,  4  Fish.  Pat.  Cas.  224; 
Piper  c.  Brown,  19  Fed.  Cas.  No.  11,180,  4 
Fish.  Pat.  Cas.  175,  Holmes  20  [reversed  on 
other  grounds  in  91  U.  S.  37,  23  L.  ed.  200]. 
But  see  Pike  f.  Potter,  19  Fed.  Cas.  No. 
11,162,  3  Fish.  Pat.  Cas.  55,  holding  that  the 
correspondence  between  the  patent  office  and 
the  patentee  is  evidence,  at  least  in  a  court 
of  equity,  for  the  purpose  of  showing  the 
limitation  placed  by  the  patentee  upon  his 
claims. 

Argumentative  suggestion. —  The  language 
of  tlie  patent  as  issued  may  not  be  contra- 
dicted by  mere  argumentative  suggestions 
made  by  the  applicant  in  his  communications 
to  the  patent  office,  especially  where  no 
change  is  made  in  the  claim.  Victor  Talk- 
ing Mach.  Co.  V.  American  Graphophone  Co., 
151  Fed.  (iOl,  81  C.  C.  A.  145. 

13.  Sugar  Apparatus  Mfg.  Co.  v.  Yaryan 
Mfg.  Co.,  43  Fed.  140. 

Language  of  solicitor  employed  to  obtain 
patent. —  \Yhere  the  specifications  of  the  ap- 
plication and  of  the  letters  patent  are  not 
ambiguous  and  are  capable  of  a  definite  con- 
struction, the  language  of  a  solicitor  em- 
ployed to  obtain  the  patent,  used  in  a  com- 
munication .with  the  patent  office  to  convey 
an  idea  of  his  own,  will  not  override  the  lan- 
guage of  the  patent,  especially  where  there 
is  no  evidence  to  show  that  the  idea  was 
ever  adopted  bv  the  patent  office.  Wirt  v. 
Brown,  32  Fed.' 283. 

14  Goodvear  Dental  Vulcanite  Co.  v. 
Davis,  102'  U.  S.  222,  26  L.  ed.  149.  See 
also  Victor  Talking  Mach.  Co.  v.  American 
Graphophone  Co.,  151  Fed.  601,  81  C.  C.  A. 
145. 

15.  Welsbach  Light  Co.  v.  Cremo  Incan- 
descent Light  Co.,  151  Fed.  1023,  81  C.  C.  A. 
683  [affirmhig  145  Fed.  521]  ;  Victor  Talking 
Mach.  Co.  r.  American  Graphophone  Co., 
151  Fed.  601,  81  C.  C.  A.  145,  holding  that 
when  claims  are  rejected  on  references  cited 
against  them,  the  applicant  is  called  upon 
to  exercise  his  election  between  insistence 
and  appeal,  or  desistance  and  acquiescence, 
and,  if  he  acquiesces,  the  public  is  entitled 


to  the  benefit  of  the  limitations  and  admis- 
sions imposed  upon  him  as  a  condition  pre- 
cedent to  the  allowance  of  the  patent. 

Where  the  patent  is  not  for  a  broad  in- 
vention but  merely  for  a  change  of  form, 
admissions  contained  in  a  file-wrapper  and 
its  contents  in  respect  to  amendments  made 
upon  the  citation  of  references  involving 
the  issue  of  novelty  constitute  an  estoppel 
against  the  patentee  in  the  interpretation 
of  his  claims.  Richardson  v.  American  Pin 
Co.,  73  Fsd.  476. 

16.  Britton  v.  White  Mfg.  Co.,  61  Fed.  93. 
See  also  Consolidated  Fastener  Co.  v.  Co- 
lumbian Fastener  Co.,  79  Fed.  795. 

The  use  of  an  unsound  and  unsuccessful 
argument  by  the  inventor's  solicitor  with  re- 
spect to  a  rejected  claim  Avill  not  have  the 
effect  of  imposing  a  constructive  limitation 
upon  the  claim  allowed  Societe  Anonyme 
Usine  J.  Cleret  v.  Rehfuss,  75  Fed.  657. 

The  claims  of  a  patent  are  not  narrowed 
by  statements  made  on  an  arg\iment  by  coun- 
sel before  the  patent  office  to  obtain  a  re- 
consideration after  the  application  has  been 
rejected,  where  no  changes  are  made  in  the 
claims.  Boyer  v.  Keller  Tool  Co.,  127  Fed. 
130,  62  C.  C.  A.  244. 

17.  Acme  Flexible  Clasp  Co.  v.  Gary  Mfg. 
Co.,  96  Fed.  344,  99  Fed.  500.  See  also  Con- 
solidated Fastener  Co.  v.  Columbian  Fastener 
Co.,  79  Fed.  795. 

18.  Geis  V.  Kimber,  36  Fed.  105. 

19.  Computing  Scale  Co.  v.  Keystone  Store- 
Service  Co.,  88  Fed.  788;  Norton  v.  Jensen, 
49  Fed.  859,  1  C.  C.  A.  452;  Union  Paper- 
Bag  Co.  V.  Nixon,  24  Fed.  Cas.  No.  14,386, 
6  Fish.  Pat.  Cas.  402,  4  Off.  Gaz.  31. 

30.  Simplex  Railway  Appliance  Co.  v. 
Wands,  115  Fed.  517,  53  C.  C.  A.  171;  Allen 
V.  Grimes,  89  Fed.  869 ;  New  Departure  Bell 
Co.  V.  Corbin^  88  Fed.  901;  Miller  Co.  v. 
Meriden  Bronze  Co.,  80  Fed.  523;  Elgin  Co- 
operative Butter-Tub  Co.  v.  Creamery  Pack- 
age Mfg.  Co.,  80  Fed.  293,  25  C.  C.  A.  426; 
Rowlett  V.  Anderson,  76  Fed.  827;  Missouri 
Lamp,  etc.,  Mfg.  Co.  v.  Stempel,  75  Fed.  583 ; 
Koch  V.  Bolz,  42  Fed.  454;  Parsons  V.  Col- 
gate, 15  Fed.  600,  21  Blatchf.  171;  Neacy  V. 
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respect  of  the  state  of  the  art  the  court  may  take  judicial  notice  of  matters  of 
common  knowledge.^^ 

8.  Patent  as  Notice.  Everyone  is  bound  to  take  notice  of  a  patent,  since  the 
record  thei-eof  in  the  patent  office  is  legal  notice  to  all  tlie  world/'^ 

9.  Questions  For  Court  and  Jury.  The  scope  and  meaning  of  a  patent  is  a 
matter  of  law  for  the  court,  and  the  application  of  the  law  to  the  facts  of  the  case 
is  for  the  jury.^^  It  is  for  the  court  to  construe  the  patent  and  instruct  the  jury 
as  to  its  meaning.^ 

B.  Limitation  of  Claims — l.  In  General.  The  protection  furnished  by  a 
patent  is  measured  by  what  is  set  forth  in  the  claiins.^^    Everything  not  covered 


Allis,  13  Fed.  874;  Barker  v.  Todd,  13  Fed. 
473;  Scott  v.  Evans,  11  Fed.  726;  Root  v. 
Lamb,  7  Fed.  222;  Giant  Powder  Co.  v.  Cali- 
fornia Vigorit  Powder  Co.,  4  Fed.  720,  6 
Sawy.  508;  Estabrook  v.  Dunbar,  8  Fed. 
Cas.  No.  4,535,  2  Ban.  &  A.  427,  10  Off.  Gaz. 
909;  Huggins  v.  Hubby,  12  Fed.  Cas.  No. 
6,839;  Mann  v.  Bayliss,  16  Fed.  Cas.  No. 
9,034,  10  Off.  Gaz.  113,  789;  Pitts  V.  Wemple, 
19  Fed.  Cas.  No.  11,194,  1  Biss.  87,  5  Fish. 
Pat.  Cas.  10;  Sprague  v.  Adriance,  22  Fed. 
Cas.  No.  13,248,  3  Ban.  &  A.  124,  14  Off. 
Gaz.  308.    And  see  iwfra,  X,  B,  6,  7. 

Evidence  as  to  meaning  of  terms  admitted 
see  Betts  v.  Menzies,  10  H.  L.  Cas.  117,  9 
Jur.  N.  S.  29,  31  L.  J.  Q.  B.  233,  7  L.  T. 
Rep.  N.  S.  110,  11  Wkly.  Rep.  1,  11  Eng. 
Reprint  970. 

Particular  patents  construed  to  be  limited 
by  the  prior  art  in  order  to  sustain  them  at 
all. — Dunham  i;.  Dennison  Mfg.  Co.,  154  U.  S. 
103,  14  S.  Ct.  986,  38  L.  ed.  924 ;  Pope  Mfg. 
Co.  V.  Gormully,  etc.,  Mfg.  Co.,  144  U.  S. 
238,  12  S.  Ct.  641,  36  L.  ed.  419;  Phoenix 
Caster  Co.  v.  Spiegel,  133  U.  S.  360,  10  S.  Ct. 
409,  33  L.  ed.  663;  Ashcroft  V.  Boston,  etc., 
R.  Co.,  97  U.  S.  189,  24  L.  ed.  982;  Brill 
V.  Peckham  Motor  Truck,  etc.,  108  Fed.  267, 
47  C.  C.  A.  315;  Consolidated  Store-Service 
Co.  V.  Siegel  Cooper  Co.,  107  Fed.  716,  46 
C.  C.  A.  599;  Sprague  Electric  R.,  etc.,  Co. 
V.  Nassau  Electric  R.  Co.,  102  Fed.  761,  42 
C.  C.  A.  612;  Santa  Clara  Valley  Mill,  etc., 
Co.  V.  Prescott,  102  Fed.  501,  42  C.  C.  A. 
477 ;  Empire  Target  Co.  v.  Cleveland  Target 
Co.,  102  Fed.  354,  42  C.  C.  A.  393;  Rauh  v. 
Guinzburg,  JOl  Fed.  1007,  42  C.  C.  A.  139; 
Dodge  V.  Ohio  Valley  Pulley  Works,  101  Fed. 
581 ;  Regina  Music-Box  Co.  v.  Hasse,  97 
Fed.  017;  Ball,  etc.,  Fastener  Co.  v.  A.  Ed- 
garton  Mfg.  Co.  96  Fed.  489,  37  C.  C.  A. 
523 ;  Davcy  Pegging-Maeli.  Co.  V.  Prouty, 
90  Fed.  336;  Electric  Gas  Lighting  Co.  v. 
Fuller,  59  Fed.  1003,  8  C.  C.  A.  442;  Curtis 
V.  Atlanta  St.  R.  Co.,  56  Fed.  596;  St.  Paul 
Plow- Works  V.  Deere,  54  Fed.  501  ;  Overman 
i;.  Warwick  Cycle  Mfg.  Co.,  54  Fed.  490 
\a/firmcd  in  Ol'  Fed.  980,  10  C.  0.  A.  222]; 
Niitioniil  Harrow  Co.  v.  llanhy,  54  Fed.  493; 
Briggs  V.  Cciilrn)  Ice  Co.  54  Fed.  370  !«/- 
firvicd  in  00  Fed.  87,  8  C.  C.  A.  480  |  ;  Blair 
Camera  Co.  n.  Unrkcr,  53  Fed.  483;  liiuiiiinr 
n.  Will,  53  Fed.  373;  Pettibone  v.  SlMnl'ord. 
53  F(!(l.  118,  3  (;.  0.  A.  409;  Act  iobulii/icl, 
S(!paralor  v.  Shni'plcHH,  50  Fed.  87;  IlickH 
V.  Crnig,  48  ji'cd.  MI9;  'Ann  P.  (.,hHiiig  Sung 
Lung,  47  l"Vd.  901  ;  .IoIhikoii  Co.  r.  I'ncilic 
Rolling  MillH  Co.,  47  Fed.  080  [.ulJlnnrd  in 


51  Fed.  762,  2  C.  C.  A.  506] ;  Firman  v.  New 
Haven  Clock  Co.,  44  Fed.  205;  Root  v.  Sioux 
City  Cable  R.  Co.,  42  Fed.  500;  Reed  v. 
Smith,  40  Fed.  882;  Hatch  v.  Towne,  35 
Fed.  139;  Dodds  v.  Stoddard,  17  Fed.  645; 
Putnam  v.  Von  Hofe,  6  Fed.  897,  19  Blatchf. 
63 ;  Decker  v.  Griffith,  7  Fed.  Cas.  No.  3,725, 
2  Ban.  &  A.  178,  13  Blatchf.  187,  8  Off.  Gaz. 
944. 

21.  Richards  v.  Chase  Elevator  Co.,  159 
U.  S.  477,  16  S.  Ct.  53,  40  L.  ed.  225;  Black 
Diamond  Coal-Min.  Co.  v.  Excelsior  Coal  Co., 
156  U.  S.  611.  15  S.  Ct.  482,  39  L.  ed.  553; 
Slawson  v.  Grand  St.,  etc.,  R.  Co.,  107  U.  S. 
649,  2  S.  Ct.  663,  27  L.  ed.  576;  Terhune  v. 
Phillips,  99  U.  S.  592,  25  L.  ed.  293 ;  Brown 
V.  Piper,  91  U.  S.  37,  23  L.  ed.  200;  American 
Fibre-Chamois  Co.  v.  Buckskin-Fibre  Co.,  72 
Fed.  508,  18  C.  C.  A.  662;  Butte  City  St.  R. 
Co.  V.  Pacific  Cable  R.  Co.,  60  Fed.  410,  9 
C.  C.  A.  41. 

22.  Eclipse  Bicvcle  Co.  v.  Farrow,  16  App. 
Cas.  (D.  C.)  468";  National  Car-Brake  Shoe 
Co.  V.  Terre  Haute  Car,  etc.,  Co.,  19  Fed.  514. 

23.  Teese  f.  Phelps,  23  Fed.  Cas.  No. 
13,819,  McAllister  48. 

24.  Simplex  R.  Appliance  Co.  v.  Wands. 
115  Fed.  517,  53  C.  C.  A.  171;  Batten  v. 
Clayton,  2  Fed.  Cas.  No.  1,105;  Gaboon  v. 
Ring,  4  Fed.  Cas.  No.  2,292,  1  Cliff.  592,  1 
Fish.  Pat.  Cas.  397 ;  Conover  v.  Roach,  6 
Fed.  Cas.  No.  3,125,  4  Fish.  Pat.  Cas.  12; 
Davis  V.  Palmer,  7  Fed.  Cas.  No.  3,645,  2 
Brock.  298,  1  Robb  Pat.  Cas.  518;  Emerson 
V.  Hogg,  8  Fed.  Cas.  No.  4,440,  2  Blatchf. 
1,  Fish.  Pat.  Rep.  77;  Parker  r.  Hulme,  18 
Fed.  Cas.  No.  10,740,  1  Fish.  Pat.  Cas.  44; 
Serrell  v.  Collins,  21  Fed.  Cas.  -No.  12,072, 

1  Fish.  Pat.  Cas.  289;  Vance  v.  Campbell, 
28  Fed.  Cas.  No.  10,837,  1  Fish.  Pat.  Cas. 
483  [reversed  on  other  grounds  in  1  Black 
427,  17  L.  ed.  108]. 

That  question  may  be  submitted  to  jury 
where  there  is  parol  evidence  as  to  meaning 
of  terms  see  Silsby  v.  Foote,  14  How.  (II.  S.) 
218,  14  L.  ed.  394;  Davoll  )'.  Brown,  7  Fed. 
Cas.  No.  3,002,  2  Robb  Pat.  Cas.  303,  1 
Woodb.  &  M.  53;  Ransom  r.  Now  York,  20 
F(m1.  Cas.  No.  11,573,  1  Fish.  Pat.  Cns.  252; 
Washburn  v.  Gould,  29  Fed.  Cns.  No.  17,214, 

2  Kobb  Pat.  V.n>^.  20(i,  3  Story  122. 

25.  (Iraiit  i\  Walter,  148  U.  S.  547,  13 
R.  Ct.  099,  37  L.  ed.  552;  Wliitn  v.  Dunbar, 
119  U.  H.  47,  7  R.  Ct.  72,  30  L.  .ed.  303; 
Yulo  Lock  Mfg.  Co.  v.  Oreenloaf,  117  U.  S. 
554,  0  S.  Ct.  840.  29  Tj.  ed.  952;  Western 
|(;i('cfric  Mfg.  Co.  r.  AuHonin  HrnHS,  etc.,  Co., 
J  14  U.  S.  447,  5  S.  Ct.  941,  29  L.  od.  210; 
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by  the  claim  is  disclaiined,^^  aBd  the  patentee  is  bound  by  limitations  contained 
thereii).'^'  While  terms  used  nnist  be  so  construed  where  possible  to  sustain  the 
patent  and  protect  the  real  invention,^^  limitations  not  stated  in  a  claim  will  not 


Lehigh  Valley  E.  Co.  v.  Mellon,  104  U.  S. 
112,  26  L.  ed.  639 ;  U.  S.  Peg-Wood,  etc.,  Co. 
V.  B.  F.  Sturtevant  Co.,  125  Fed.  378,  60 
C.  C.  A.  244;  General  Fire  Extinguisher  Co. 
V.  Mailers,  110  Fed.  529,  49  C.  C.  A.  138; 
Sinionds  Kolling-Mach.  Co.  v.  Hathorn  Mfg. 
Co.,  90  Fed.  201;  Griffith  v.  Shaw,  89  Fed. 
313 ;  Kelly  v.  Clow,  89  Fed.  297,  32  C.  C.  A. 
205 :  New  Departure  Bell  Co.  f.  Corbin,  88  Fed. 
901 ;  U.  S.  Glass  Co.  v.  Atlas  Glass  Co.,  88  Fed. 
493 ;  Tiemann  f.  Kraatz,  85  Fed.  437,  29  C.  C. 
A.  257 ;  Walder  v.  Ulrich,  83  Fed.  477  ;  Monroe 
V.  McGreer,  81  Fed.  954;  Olmsted  v.  An- 
drews, 77  Fed.  835,  23  C.  C.  A.  488 ;  Thomas 
V.  Eocker  Spring  Co.,  77  Fed.  420,  23  C.  C.  A. 
211;  Long  v.  Pope  Mfg.  Co..  75  Fed.  835,  21 
C.  C.  A.  533 ;  Missouri  Lamp,  etc.,  Co.  v. 
Stempel,  75  Fed.  583 ;  McBride  v.  Kingman, 
72  Fed.  908;  National  Maeh.  Co.  v.  Wlieeler, 
etc.,  Mfg.  Co.,  72  Fed.  185 ;  Kennedy  v.  Solar 
Eefining  Co.,  69  Fed.  715;  Wells  v.  Curtis, 
66  Fed.  318,  13  C.  C.  A.  494;  Eeece  Button- 
Hole  Mach.  Co.  Globe  Button-Hole  Mach. 
Co.,  61  Fed.  958,  10  C.  C.  A.  194;  Stutz  v. 
Eobson,  54  Fed.  506;  Brush  Electric  Co.  v. 
Ft.  Wayne  Electric  Light  Co.,  40  Fed.  826; 
Delaware  Coal,  etc.,  Co.  v.  Packer,  1  Fed. 
851;  McMillan  v.  Eees,  1  Fed.  722;  Tinker  v. 
Wilber  Eureka  Mower,  etc.,  Mfg.  Co.,  1  Fed. 
138;  Johnson  v.  Eoot,  13  Fed.  Cas.  No.  7,411, 
1  Fish.  Pat.  Cas.  351;  Kidd  v.  Spence,  14 
Fed.  Cas.  No.  7,755,  4  Fish.  Pat.  Cas.  37; 
Eich  V.  Close,  20  Fed.  Cas.  No.  11,757,  8 
Blatchf.  41,  4  Fish.  Pat.  Cas.  279;  Whipple 
V.  Baldwin  Mfs?.  Co.,  29  Fed.  Cas.  No.  17,514, 
4  Fish.  Pat.  Cas.  29. 

Forms  coming  within  the  terms  of  a  claim 
as  well  as  the  form  disclosed  are  included 
within  the  claim.  National  Enameling,  etc., 
Co.  V.  New  England  Enameling  Co.,  151  Fed. 
19,  SO  C.  C.  A.  485  [reversing  139  Fed.  643]  ; 
Manhattan  Gen.  Constr.  Co.  v.  Helios-Upton 
Co..  135  Fed.  785;  Oehrle  v.  William  H. 
Horstmann  Co.,  131  Fed.  487;  Albright  v. 
Langfeld,  131  Fed.  473;  Smeeth  v.  Perkins, 
125  Fed.  285,  60  C.  C.  A.  199;  National  Hol- 
low Brake-Beam  Co.  v.  Interchangeable  Brake- 
Beam  Co.,  106  Fed.  693,  45  C.  C.  A.  544; 
Krajewski  v.  Pharr,  105  Fed.  514,  44  C.  C.  A. 
572;  ^Metallic  Extraction  Co.  v.  Brown,  104 
Fed.  345,  43  C.  C.  A.  568;  U.  S.  Mitis  Co. 
V.  Carnegie  Steel  Co.,  89  Fed.  343;  American 
Dunlop  Tire  Co.  v.  Erie  Eubber  Co.,  66  Fed. 
558;  Consolidated  Bunging  Apparatus  Co.  v. 
Metropolitan  Brewing  Co.,  60  Fed.  93,  8 
C.  C.  A.  485;  Sugar  Apparatus  Mfg.  Co.  v. 
Yaryan  Mfg.  Co.,  43  Fed.  140;  Eoemer  v. 
Neuman.  26  Fed.  102.  See  supra,  V,  B,  3. 

26.  Kinloch  Tel.  Co.  v.  Western  Electric 
Co.,  113  Fed.  652,  51  C.  C.  A.  362;  McBride 
V.  Kingm.an,  97  Fed.  217,  38  C.  C.  A.  123; 
Adams  Electric  E.  Co.  v.  Lindell  E.  Co.,  77 
Fed.  432,  23  C.  C.  A.  223. 

Where  an  alleged  element  or  characteristic 
feature  of  an  invention  is  not  necessarily  in- 
herent in  the  invention  itself,  the  failure  of 


the  patentee  to  refer  to  it  is  persuasive  evi- 
dence that  it  is  not  within  the  scope  of  his 
invention,  and,  not  being  disclosed  to  the 
public,  it  should  not  be  read  into  the  patent. 
Edison  Gun.  Eleetric  Co.  t.  Crouse-Hinds 
Electric  Co.,  152  Fed.  437,  81  C.  C.  A.  579 
{reversing  146  Fed.  539]. 

Error  in  reference  to  prior  art. —  If  a  pat- 
entee in  his  specification  describes  in  appro- 
priate language  a  real  invention  and  properly 
sets  forth  his  claim  to  that  invention,  he  is 
not  to  be  deprived  of  it  merely  because  he 
has  inadvertently  erred  in  his  reference  to  the 
prior  art.  Babcock,  etc.,  Co.  v.  North  Ameri- 
can Dredging  Co.,  151  Fed.  265. 

27.  Coupe  V.  Eoyer,  155  U.  S.  565,  15 
S.  Ct.  199,  39  L.  ed.  263;  Wright  v.  Yueng- 
ling,  155  U.  S.  47,  15  S.  Ct.  1,  39  L.  ed.  64; 
Watson  V.  Cincinnati,  etc.,  E.  Co.,  132  U.  S. 
161,  10  S.  Ct.  45,  33  L.  ed.  295;  Yale  Lock 
Mfg.  Co.  V.  Sargent,  117  U.  S.  373,  6  S.  Ct. 
931,  29  L.  ed.  950;  Fay  v.  Cordesman,  109 
U.  S.  408,  3  S.  Ct.  236,  27  L.  ed.  979;  Durfee 
V.  Bawo,  118  Fed.  853;  Peifer  v.  Brown,  106 
Fed.  938;  Consolidated  Store-Service  Co.  v. 
Seybold,  105  Fed.  978,  45  C.  C.  A.  152;  Dodge 
V.  Ohio  Valley  Pulley  Works,  101  Fed.  581; 
Starrett  v.  J.  Stevens  Arms,  etc.,  Co.,  100 
Fed.  93,  40  C.  C.  A.  289 ;  Seabury  v.  Johnson, 
76  Fed.  456;  Muller  v.  Lodge,  etc.,  Mach. 
Tool  Co.,  69'  Fed.  738  [affirmed  in  77  Fed. 
621,  23  C.  C.  A.  357];  Pettibone  Stanford, 
53  Fed.  118,  3  C.  C.  A.  469;  Celluloid  Mfg. 
Co.  V.  Arlington  Mfg.  Co.,  52  Fed.  740,  3 
C.  C.  A.  269;  Williams  v.  Stolzenbach,  23  Fed. 
39;  Le  Fever  v.  Eemington,  13  Fed.  86,  21 
Blatchf.  80 ;  Fuller  v.  Yentzer,  9  Fed.  Cas.  No. 
5,151,  1  Ban.  &  A.  520,  6  Biss.  203  [affirmed 
in  94  U.  S.  288,  24  L.  ed.  103] ;  Hawes  v. 
Gage,  11  Fed.  Cas.  No.  6,237,  5  Off.  Gaz.  494; 
Eich  V.  Lippincott,  20  Fed.  Cas.  No.  11,758, 
2  Fish.  Pat.  Cas.  1,  1  Pittsb.  (Pa.)  31. 

A  patent  cannot  be  given  a  construction 
broader  than  its  terms,  in  order  to  cover 
something  which  might  have  been  claimed, 
but  was  not.  Universal  Brush  Co.  v.  Sonn, 
154  Fed.  665,  83  C.  C.  A.  422  [reversing  146 
Fed.  517]. 

Statements  of  function  in  claims  are  bind- 
ing. Masseth  v.  Larkin,  111  Fed.  409;  Thom- 
son Meter  Co.  v.  National  Meter  Co.,  106  Fed. 
519. 

28.  Johnson  v.  Willimantic  Linen  Co.,  33 
Conn.  436;  Miel  v.  Young,  29  App.  Cas. 
(D.  C.)  481;  Andrews  V.  Nilson,  27  App.  Cas. 
(D.  C.)  451;  Consolidated  Eubber  Tire  Co. 
V.  Firestone  Tire,  etc.,  Co.,  151  Fed.  237,  80 
C.  C.  A.  589  [affirming  147  Fed.  739]  ;  Esta- 
brook  V.  Dunbar,  8  Fed.  Cas.  No.  4,535,  2 
Ban.  &  A.  427,  10  Off.  Gaz.  909;  Goodyear 
Dental  Vulcanite  Co.  v.  Davis,  10  Fed.  Cas. 
No.  5,589,  3  Ban.  &  A.  115,  12  Off.  Gaz.  No. 
14  [affirmed  in  102  U.  S.  222.  26  L.  ed.  149]  ; 
Henderson  V.  Cleveland  Co-Operative  Store 
Co.,  11  Fed.  Cas.  No.  6,351,  2  Ban.  &  A. 
604,  12  Off.  Gaz.  4.    See  supra,  X,  A,  2. 
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be  read  into  a  claim  for  the  purpose  of  making  out  a  case  of  novelty  or 
infringement.^^ 

2.  Claims  Construed  by  Specifications.  Tiie  meanings  of  terms  used  in  the 
claim  are  to  be  determined  by  reference  to  the  specification/^^  and  specific  refer- 
ences in  the  claim  to  the  speciiicatioii  is  not  necessary  in  order  to  warrant  its  con- 
sideration,While  specifications  may  be  looked  to  to  determine  the  meaning  of 
the  claim/^  they  cannot  change  the  claim.^^ 


A  strict  construction  should  not  be  re- 
sorted to,  if  the  result  would  be  a  limitation 
on  tlie  actual  invention,  unless  it  is  required 
by  the  language  of  the  claim.  Wagner  Type- 
writer Co.  V.  Wyckofr,  151  Fed.  585,  81 
C.  C.  A.  129  [modifijing  138  Fed.  108]. 

29.  McCarty  v.  Lehigh  Valley  R.  Co.,  160 
U.  S.  110,  16  S.  Ct.  240,  40  L.  ed.  358;  Wol- 
lensak  v.  Sargent,  151  U.  S.  221,  14  S.  Ct. 
291,  38  L.  ed.  137;  Western  Electric  Mfg. 
Co.  V.  Ansonia  Brass  Co.,  114  U.  S.  447,  5 
S.  Ct.  941,  29  L.  ed.  210;  Electric  Smelting, 
etc.,  Co.  V.  Pittsburg  Reduction  Co.,  125  Fed. 
926,  60  C.  C.  A.  636;  Metallic  Extraction  Co. 
V.  Brown,  110  Fed.  665,  49  C.  C.  A.  147; 
Santa  Clara  Valley  Mill,  etc.,  Co.  v.  Pres- 
cott,  102  Fed.  501,  42  C.  C.  A.  477;  Parsons 
V.  Seelye,  100  Fed.  455,  40  C.  C.  A.  486; 
Lappin  Brake-Shoe  Co.  Corning  Brake- 
Shoe  Co.,  94  Fed.  162;  Wilson  v.  McCor- 
mick  Harvesting  Mach.  Co.,  92  Fed.  167,  34 
C.  C.  A.  280;  Western  Electric  Co.  v.  Citi- 
zens' Tel.  Co.,  89  Fed.  670;  Doig  v.  Suther- 
land, 87  Fed.  991;  Stearns  v.  Russell,  85 
Fed.  218,  29  C.  C.  A.  121;  Paul  Boynton  Co. 
V.  Morris,  82  Fed.  440  \_affirmed  in  87  Fed. 

1 225,  30  C.  C.  A.  617];  Royer  v.  Schultz 
Belting  Co.,  28  Fed.  850;  Roemer  v.  Neu- 
mann, 26  Fed.  102;  Couse  v.  Johnson,  6  Fed. 
gas.  No.  3,288,  4  Ban.  &  A.  501,  16  OS.  Gaz. 
719.  Compare  Sanders  v.  Hancock,  128  Fed. 
424,  63  C.  C.  A.  166;  Cauda  v.  Michigan 
Malleable  Iron  Co.,  123  Fed.  95;  Wellman  v. 
Midland  Steel  Co.,  106  Fed.  221;  Miller  v. 
Mawhinney  Last  Co.,  96  Fed.  248. 

30.  Andrews  i;.  Nilson,  27  App.  Cas.  (D.  C.) 
451;  Knapp  v.  Morss,  150  U.  S.  221,  14  S.  Ct. 
81,  37  L.  ed.  1059;  McClain  v.  Ortmeyer,  141 
U.  S.  419,  12  S.  Ct.  76,  35  L.  ed.  800;  Haines 
V.  McLaughlin,  135  U.  S.  584,  10  S.  Ct.  876, 
34  L.  ed.  290;  Howe  Mach.  Co.  v.  National 
Needle  Co.,  134  U.  S.  388,  10  S.  Ct.  570,  33 
L.  ed.  063  ;  Snow  v.  Lake  Shore,  etc.,  R.  Co., 
121  U.  S.  617,  7  S.  Ct.  1343,  30  L.  ed.  1004; 
White  V.  Dunbar,  119  U.  S.  47,  7  S.  Ct.  72, 
30  L.  ed.  303;  Yale  Lock  Co.  v.  Greenleaf, 
117  U.  S.  554,  0  S.  Ct.  840,  29  L.  ed.  952; 
Lehigh  Valley  R.  Co.  v.  Mellon,  104  U.  S. 
112,  26  L.  ed.  039;  Morrill  v.  Yeomans,  94 
U.  S.  568,  24  L.  ed.  235;  Fuller  v.  Ycntzer, 
94  U.  S.  288.  24  L.  ed.  103;  llailes  v.  Van 
Wornior,  20  Wall.  (TI.  S.)  353,  22  L.  od. 
241;  Mitclicil  r.  Ti!<;lmiaii,  19  WmII.  (U.  S.) 
2H7,  22  ed.  125;  'hnrill  v.  Micliigau  South- 
ern, etc.,  R.  Co.,  1  Wall.  ( U.  S.)  491,  17 
L.  (!(1.  OOH ;  RohiiiH  (Joiivoying  Belt  Co.  v. 
American  Hoad  Much.  Co.,  "145  Foil.  923,  76 
C.  C.  C.  461  \(i/fi.rmin(/  142  Foix.  i!21  1  ;  Slil- 
w<'ll-Bi((reo,  etc.,  (!o.  /).  lOul'ni'.i  CoUiui  Oil 
Co.,  117  Fed.  410,  54  (;.  C.  A.  584;  ];y(mH  i\ 
Drucker,    1(16    l''cd.  416,  45  C.  0.  A.  308; 
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Crown  Cork,  etc.,  Co.  v.  Aluminum  Stopper 
Co.,  100  Fed.  849 ;  Soehner  v.  Favorite  Store, 
etc.,  Co.,  84  Fed.  182,  28  C.  C.  A.  317;  Adams 
Electric  R.  Co.  v.  Lindell  R.  Co.,  77  Fad. 
432,  23  C.  C.  A.  223;  Gould  Coupler  Co.  v. 
Trojan  Car-Coupler  Co.,  74  Fed.  794,  21 
C.  C.  A.  97;  American  Fibre-Chamois  Co.  v. 
Port  Huron  Fibre-Garment  Mfg.  Co.,  72  Fed. 
516,  18  C.  C.  A.  670;  Chemical  Rubber  Co.  v. 
Raymond  Rubber  Co.,  68  Fed.  570;  Groth  v. 
International  Postal  Supply  Co.,  61  Fed.  284, 
9  C.  C.  A.  507;  La  Rue  v.  Western  Electric 
Co.,  28  Fed.  85;  Hancock  Inspirator  Co.  v. 
Jenks,  21  Fed.  911;  Evans  v.  Kelly,  13  Fed. 
903,  9  Biss.  251;  Matthews  v.  Shoneberger, 
4  Fed.  635,  18  Blatchf.  357;  Holly  v.  Var- 
gennes  Mach.  Co.,  4  Fed.  74,  18  Blatchf.  327; 
Bryan  v.  Stevens,  4  Fed.  Cas.  No.  2,066a; 
Carter  v.  Messinger,  5  Fed.  Cas.  No.  2,478, 
11  Blatchf.  34;  Coffin  v.  Ogden,  6  Fed.  Cas. 
No.  2,950,  7  Blatchf.  61,  3  Fish.  Pat.  Cas. 
640  [affirmed  in  18  Wall.  120,  21  L.  ed.  821] ; 
Estabrook  v.  Dunbar,  8  Fed.  Cas.  No.  4,535. 
2  Ban.  &  A.  427,  10  OS.  Gaz.  909;  Francis 
V.  Mellar,  9  Fed.  Cas.  No.  5,039,  5  Fish.  Pat. 
Cas.  153,  1  Off.  Gaz.  48,  8  Phila.  (Pa.)  157; 
Hayden  v.  Suffolk  Mfg.  Co.,  11  Fed.  Cas.  No. 
6,261,  4  Fish.  Pat.  Cas.  86  [affirmed  in  3 
Wall.  315,  18  L.  ed.  76];  Johnson  v.  Root.  13 
Fed.  Cas.  No.  7,411,  1  Fish.  Pat.  Cas.  351; 
King  V.  Gedney,  14  Fed.  Cas.  No.  7,795,  Mc- 
Arthur  Pat.  Cas.  443;  Morris  v.  Barrett,  17 
Fed.  Cas.  No.  9,827,  1  Bond  254,  1  Fish.  Pat. 
Cas.  461 ;  Parker  v.  Stiles,  18  Fed.  Cas.  No. 
10,749,  Fish.  Pat.  Rep.  319,  5  McLean  44; 
Pitts  V.  Wemple,  19  Fed.  Cas.  No.  11,194, 
1  Biss.  87,  5  Fish.  Pat.  Cas.  10;  Ransom  v. 
New  York,  20  Fed.  Cas.  No.  11,573,  1  Fish. 
Pat.  Cas.  252;  Roberts  v.  Dickey,  20  Fed. 
Cas.  No.  11,899,  4  Fish.  Pat.  Cas.  532,  1 
Off.  Gaz.  4,  4  Brewst.  (Pa.)  260;  Whipple 
V.  Baldwin  Mfg.  Co.,  29  Fed.  Cas.  No.  17,514, 
4  Fish.  Pat.  Cas.  29. 

Provisional  specification  cannot  be  used  to 
enlarge  the  meaning  of  the  complete  specifi- 
cation. Mackelcan  v.  Rennie,  13  C.  B.  N.  S. 
52,  106  E.  C.  L.  52. 

31.  National  Meter  Co.  v.  Neptune  Meter 
Co.,  122  Fed.  75;  Francis  v.  Mellar,  9  Fed. 
Cas.  No.  5,039,  5  Fish.  Pat.  Cas.  153,  1  OflF. 
Gaz.  48,  8  Phila.  (Pa.)  157. 

32.  Krajcwski  v.  Pharr,  105  Fed.  514,  44 
C.  C.  A.  572;  Electric  Smelt  ing,  etc.,  Co.  V. 
Carborundinn  Co.,  102  Fed.  618,  42  C.  C.  A. 
537;  Melviu  r.  Potter,  91  Fed.  151:  Bennett 
/).  Schooloy,  75  l*Vd.  392. 

33.  Cobiini  Trolloy-Trac^k  Mfg.  Co.  v. 
Chandler,  91  Fed.  2(i() ;  Can\pl)oll  Printing- 
ProHS,  etc.,  Co.  r.  J')uplex  Printing- Press  Co., 
86  Fed.  315;  Kidd  v.  llorry,  33  Fed.  712  [o/- 
finitrd  ill  145  U.  8.  043,  12  8.  Ct.  083,  30 
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3.  Effect  of  Words  "Substantially  as  Described"  in  Claim.  Such  words  as 
''substiintiallj  as  described"  placed  at  tlie  end  of  a  claim  do  not  have  the  effect 
of  limiting  the  claim  to  precisely  what  is  described  and  shown,**^  but  mean  merely 
that  the  specification  and  drawings  are  to  be  loolced  to  in  determining  the  mean- 
ino-  and  scope  of  the  terms  used.^^  The  words  do  limit  the  claim  if  necessary  to 
sustain  it  or  to  cover  the  real  invention.'''^  They  are  implied  in  all  claims  whether 
they  are  actually  present  or  not.^'' 

4.  Reference  Letters.  The  use  in  the  claims  of  letters  of  reference  appear- 
ing in  the  drawing  as  representing  parts  of  the  apparatus  is  not  to  be  regarded  as 
limiting  the  claim  to  the  precise  form  of  those  parts  unless  such  limitation  ia 
necessary  in  order  to  make  the  claim  patentable  over  the  prior  art.*^^ 

5.  Equivalents.  A  patentee  is  entitled  to  hold  as  infringer  not  merely  on© 
who  makes  or  uses  a  device  having  the  specific  elements  disclosed  and  claimed  bj 
him,  but  any  one  who  makes  or  uses  a  device  having  elements  which  are  known 
equivalents  of  those  claimed.^^    The  things,  however,  must  be  known  ecpiivalents 


L.  ed.  857] ;  Railwaj-  Register  Mfg.  Co.  v. 
Third  Ave.  R.  Co.,  33  Fed.  31  [affirmed  in 
149  U.  S.  7S3,  13  S.  Ct.  1051,  37  L.  ed.  964]  ; 
Becker  v.  Hustings,  22  Fed.  827;  McKesson 
V.  Carnrick,  9  Fed.  44,  19  Blatclif.  158;  Det- 
raold  V.  Reeves,  7  Fed.  Cas.  No.  3,831,  1  Fish. 
Pat.  Cas.  127. 

34.  Hobbs  l:  Beach,  180  U.  S.  383,  21  S.  Ct. 
409,  45  L.  ed.  58G;  McCarty  i'.  Lehigh  Valley 
R.  Co.,  160  U.  S.  110,  16  S'  Ct.  240,  40  L.  ed. 
358;  American  Can  Co.  r.  Hickmott  Aspara- 
gus Canning  Co.,  142  Fed.  141,  73  C.  C.  A. 
359;  Boyer  v.  Keller  Tool  Co.,  127  Fed.  130, 
62  C.  C.  A.  244 ;  General  Electric  Co.  v.  Inter- 
national Specialty  Co.,  126  Fed.  755,  61  C.  C. 
A.  329;  Lowrie  v.  H.  A.  Meldrum  Co.,  124 
Fed.  761  [reversed  on  other  grounds  in  130 
Fed.  886,  65  C.  C.  A.  194]  ;  Diamond  Drill, 
etc.,  Co.  V.  Kelly,  120  Fed.  289;  Beach  v. 
Hobbs,  92  Fed.  146,  34  C.  C.  A.  248 ;  Boynton 
■Co.  V.  Morris  Chute  Co.,  87  Fed.  225,  30 
C.  C.  A.  617;  Goshen  Sweeper  Co.  v.  Bissell 
Carpet-Sweeper  Co.,  72  Fed.  67,  19  C.  C.  A. 
13;  Westinghouse  v.  New  York  Air-Brake  Co., 
59  Fed.  581  [modified  in  63  Fed.  962,  11 
C.  C.  A.  528]  ;  Lorillard  V.  McDowell,  15  Fed. 
Cas.  No.  8,510,  2  Ban.  &  A.  531,  11  Off.  Gaz. 
640,  13  Phila.  (Pa.)  461. 

35.  Brown  r.  Davis,  116  U.  S.  237,  6  S.  Ct. 
379,  29  L.  ed.  659;  Seymour  v.  Osborne,  11 
^YaU.  (U.  S.)  516,  20  L.  ed.  33;  Scott  v. 
Fisher  Knitting  Mach.  Co.,  139  Fed.  137 
[reversed  on  other  grounds  in  145  Fed.  915, 
76  C.  C.  A.  447]  ;  Fruit-Cleaning  Co.  v. 
Fresno  Home-Packing  Co.,  94  Fed.  845 ; 
Campbell  r.  Richardson,  76  Fed.  976,  22 
C.  C.  A.  669;  Columbus  Watch  Co.  v.  Rob- 
bins,  64  Fed.  384,  12  C.  C.  A.  174;  West- 
inghouse r.  Edison  Electric  Light  Co.,  63  Fed. 
588,  11  C.  C.  A.  342;  Bortree  v.  Jackson,  43 
Fed.  136;  Gottfried  v.  Phillip  Best  Brewing 
Co.,  10  Fed.  Cas.  No.  5,633,  5  Ban.  &  A.  4, 
17  Off.  Gaz.  675;  Knight  v.  Gavit,  14  Fed. 
Cas.  No.  7,884. 

36.  Schaiim  v.  Riehl,  124  Fed.  320;  Par- 
sons V.  Seelve,  92  Fed.  1005;  Brill  v.  St. 
Louis  Car  Co.,  90  Fed.  066,  33  C.  C.  A.  213; 
Campbell  Printing-Press,  etc.,  Co.  v.  Duplex 
Printing-Press  Co.,  86  Fed.  315;  Adams 
Electric  R.  Co.  v.  Lindell  R.  Co.,  77  Fed. 
432,  23  C.  C.  A.  223;  Davis  v.  Parkman,  71 


Fed.  961,  18  C.  C.  A.  398;  Carter  Mach.  Co. 
v.  Hanes,  70  Fed.  859;  Boyden  Power-Brake 
Co.  V.  Westinghouse  Air-Brake  Co.,  70  Fed- 
816,  17  C.  C.  A.  430  [reversed  on  other 
grounds  in  170  U.  S.  537,  18  S.  Ct.  707,  42 
L.  ed.  1136];  Lee  v.  Pillsbury,  49  Fed.  747; 
Rapid  Service  Store  R.  Co.  v.  Taylor,  43  Fed. 
249;  Bruce  v.  Marder,  10  Fed.  750,  20 
Blatchf .  355 ;  Vance  v.  Campbell,  28  Fed.  Cas. 
No.  16,837,  1  Fish.  Pat.  Cas.  483  [reversed 
on  other  grounds  in  1  Black  427,  17  L.  ed. 
168]. 

37.  National  Meter  Co.  v.  Neptune  Metes- 
Co.,  122  Fed.  75  [reversed  on  other  grounds 
in  127  Fed.  563,  62  C.  C.  A.  345] ;  Beach  «?. 
Hobbs,  82  Fed.  916;  Francis  v.  Mellor,  9  Fed. 
Cas.  No.  5,039,  5  Fish.  Pat.  Cas.  153,  1  Off. 
Gaz.  48,  8  Phila.  (Pa.)  157;  Metropolitan 
Wringing-Mach.  Co.  v.  Young,  17  Fed.  Cas. 
No.  9,608,  2  Ban.  &  A.  460,  14  Blatchf.  46; 
Westinghouse  v.  Gardner,  etc.,  Air-Brake  Co^ 
29  Fed.  Cas.  No.  17,450,  2  Ban.  &  A.  55,  9 
Off.  Gaz.  538. 

38.  Brunswick-Balke-Collender  Co.  v.  Bo- 
satto,  159  Fed.  729;  Electric  Candy  Mack 
Co.  V.  Morris,  156  Fed.  972;  Kelsey  Heating 
Co.  V.  James  Spear  Stove,  etc.,  Co.,  155  Fed. 
976;  National  Hollow  Bralie-Beam  Co.  c. 
Interchangeable  Brake-Beam  Co.,  106  Fed. 
693,  45  C.  C.  A.  544;  Bonnette  Are  Lawn 
Sprinkler  Co.  v.  Koehler,  82  Fed.  428,  21 
C.  C.  A.  200;  Muller  v.  Lodge,  etc.,  Mach. 
Tool  Co.,  77  Fed.  621,  23  C.  C.  A.  357; 
Schreiber,  etc.,  Co.  v.  Grimm,  72  Fed.  671,  IS 
C.  C.  A.  67;  McCormick  Harvesting  Mach. 
Co.  V.  Aultman,  69  Fed.  371,  16  C.  C.  A.  259; 
Delemater  v.  Heath,  58  Fed.  414,  7  C.  C.  A. 
279;  Brown  v.  Stilwell,  etc.,  Mfg.  Co.,  51 
Fed.  731,  741,  6  C.  C.  A.  528. 

Improvements  of  narrow  character. —  The 
use  of  letters  in  a  claim  to  describe  a  pa- 
tented invention,  which  is  merely  an  improve- 
ment of  a  narrow  cliaracter,  will  limit  the 
inventor  to  the  elements  so  designated,  asi 
shown  in  the  drawings  and  specifications  to 
which  tlie  letters  refer,  which  are  by  suck 
reference,  in  effect,  incorporated  in  the  claim. 
Ross-Moyer  Ilfg.  Co.  v.  Randall,  104  Fed.  355, 
43  C.  C.  A.  578. 

39.  Dolbear  v.  American  Bell  Tel.  Co.,  126 
U.  S.  1,  8  S.  Ct.  778,  31  L.  ed.  863;  Diamond 
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of  each  other  at  the  time  of  the  patent.^  What  is  regarded  as  an  equivalent 
depends  upon  tlie  circumstances  of  the  particular  case.^' 

6.  Pioneer  Inventions.*^  Where  the  invention  is  broad  and  meritorious  and 
makes  a  radical  advance  in  the  art,  the  field  of  equivalents  is  equally  broad  and 
the  claim  will  receive  a  In'oad  and  liberal  interpretation.^  A  patent  original  in 
its  chai-acter  is  entitled  to  a  broader  construction  than  one  which  is  for  a  mere 
improvement.''* 

7.  Improvements.  Where  the  invention  is  a  narrow  specific  improvement  upon 
prior  inventions,  the  field  of  equivalents  is  restricted  and  the  patent  must  Ije  nar- 
rowly construed.*^    One  who  merely  makes  and  secures  a  patent  for  a  slight 


Match  Co.  V.  Ruby  Match  Co.,  127  Fed.  341 ; 
Klauder-Weldon  Dyeing  Maeli.  Co.  v.  Stead- 
well  Dveing  Mach.  Co.,  122  Fed.  640  [affirmed 
in  128  Fed.  724,  C3  C.  C.  A.  322]  ;  Union 
Steam-Pump  Co.  v.  Battle  Creek  Steam-Pump 
Co.,  104  Fed.  337,  43  C.  C.  A.  560;  Bundy 
Mfg.  Co.  V.  Detroit  Time-Register  Co.,  94  Fed. 
524,  36  C.  C.  A.  375;  Thrall  v.  Poole,  89  Fed. 
718;  Delemater  v.  Heath,  58  Fed.  414,  7 
C.  C.  A.  279;  Rodebaugh  v.  Jackson,  37  Fed. 
882;  Burden  v.  Corning,  4  Fed.  Cas.  No. 
2,143,  2  Fish.  Pat.  Cas.  477;  Corliss  v. 
Wheeler,  etc.,  Mfg.  Co.,  4  Fed.  Cas.  No.  2,233, 
2  Fish.  Pat.  Cas.  199;  Hayden  v.  Suffolk 
Mfg.  Co..  11  Fed.  Cas.  No.  6,261,  4  Fish.  Pat. 
Cas.  86  [affirmed  in  3  Wall.  315,  18  L.  ed. 
76] ;  McComb  v.  Brodie,  15  Fed.  Cas.  No. 
8,708,  5  Fish.  Pat.  Cas.  384,  1  Woods  153, 
2  Off.  Gaz.  117;  Murphy  v.  Eastham,  17  Fed. 
Cas.  No.  9,949,  5  Fish.  Pat.  Cas.  306,  Holmes 
113,  2  Off.  Gaz.  61.  And  see  infra,  X,  B,  6. 

Equivalents  in  process  see  Schwarzwalder 
V.  New  York  Filter  Co.,  66  Fed.  152,  13 
C.  C.  A.  380;  Bridge  v.  Brown,  4  Fed.  Cas. 
No.  1,857,  Holmes  53. 

Equivalent  ingredients  of  composition  see 
Blount  V.  Societe  Anonyme  du  Filtre  Cham- 
berland  Svsteme  Pasteur,  53  Fed.  98,  3 
C.  C.  A.  455;  Francis  r.  Mellor,  9  Fed.  Cas. 
No.  5,039,  5  Fish.  Pat.  Cas.  153,  1  Off.  Gaz. 
48,  8  Phila.  (Pa.)  157;  Goodyear  v.  Berry, 
10  Fed.  Cas.  No.  5,556,  2  Bond  189,  3  Fish. 
Pat.  Cas.  439;  Matthews  v.  Skates,  16  Fed. 
Cas.  No.  0,291,  1  Fish.  Pat.  Cas.  602. 

40.  Folger  v.  Dow  Portable  Electric  Co., 
128  Fed.  45  [affirm.ed  in  133  Fed.  295,  68 
C.  C.  A.  551] ;  Severy  Process  Co.  v.  Harper, 
113  Fed.  581;  Magic  Light  Co.  v.  Economy 
Gas-Lamp  Co.,  97  Fed.  87,  38  C.  C.  A.  56; 
Kelly  V.  Springfield  R.  Co.,  92  Fed.  614,  34 
C.  C.  A.  570;  Gerard  v.  Diebold  Safe,  etc., 
Co.,  61  Fed.  200,  9  C.  C.  A.  451,  54  Fed. 
889,  4  C.  C.  A.  644 ;  Colgate  r.  Law  Tel.  Co., 
6  Fed.  Cas.  No.  2.993«,  5  ]',an.  &  A.  437; 
McCVirmiok  v.  Manny,  15  Ved.  Cas.  No.  8,724, 
0  McL(!an  530  \uffirmed  in  20  How.  402,  15 
L.  cd.  030]. 

41.  Ilich  V.  Bahlwin,  133  Fed.  020,  66 
C.  (!.  A.  464;  Dowiigiac  Mfg.  Co.  v.  Brennan, 
IIK  Fed.  143  \r(ym:rsi'.d  on  other  groundw  in 
127  l''c(i.  113,  62  C.  (I  A.  2571;  Adams  Co. 
r.  Kclir(!ibcr,  etc.,  Mfg.  Co.,  Ill  Kcd.  182 
[rcverHcd  on  other  groiindH  in  117  830, 
54  v..  ('.  .\.  128];  liramiiKM-  v.  SciuocMh^r,  100 
Fed.  OIH.  46  (!.  C.  A.  41;  Natioiml  Hollow 
IJruko-Mcain  Co.  v.  Intercluingoablo  Hrake- 
Boum  (!o..  10(1  Fell.  603,  45  (!.  C.  A.  544; 
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Carter  Mach.  Co.  v.  Hanes,  70  Fed.  859 ;  Erie 
Rubber  Co.  v.  American  Dunlop  Tire  Co.,  70 
Fed.  58,  16  C.  C.  A.  632;  Pittsburgh  Re- 
duction Co.  V.  Cowles  Electric  Smelting,  etc., 
Co.,  55  Fed.  301;  Norton  v.  Jensen,  49  Fed. 
859,  1  C.  C.  A.  452;  Celluloid  Mfg.  Co.  v. 
Cellonite  Mfg.  Co.,  42  Fed.  900;  Michaelis 
V.  Roessler,  34  Fed.  325;  Bridgeport  Wood 
Finishing  Co.  v.  Hooper,  5  Fed.  63,  18 
Blatchf.  459. 

42.  The  word  "  pioneer  "  is  commonly  un- 
derstood to  denote  a  patent  covering  a  func- 
tion never  before  performed,  a  wholly  novel 
device,  or  one  of  such  novelty  and  importance 
as  to  mark  a  distinct  step  in  the  progress 
of  the  art,  as  distinguished  from  a  mere  im- 
provement or  perfection  of  wliat  has  gone 
before.  Westinghouse  v.  Boyden  Power- 
Brake  Co.,  170  U.  S.  537,  561,  18  S.  Ct.  707, 
42  L.  ed.  1136. 

43.  Tecktonius  v.  Scott,  110  Wis.  441,  86 
N.  W.  672;  Boyden  Power-Brake  Co.  v.  West- 
inghouse, 170  U.  S.  537,  18  S.  Ct.  707,  42 
L.  ed.  1136;  Sessions  v.  Romadka,  145  U.  S. 
29,  12  S.  Ct.  799,  36  L.  ed.  609;  Morley  Sew- 
ing Mach.  Co.  V.  Lancaster,  129  U.  S.'263,  9 
S.  Ct.  299,  32  L.  ed.  715;  Marconi  Wireless 
Tel.  Co.  V.  De  Forest  Wireless  Tel.  Co.,  138 
Fed.  657 ;  Dowagiac  Mfg.  Co.  v.  Minnesota 
Moline  Plow  Co.,  118  Fed.  136,  55  C.  C.  A. 
86;  Metallic  Extraction  Co.  v.  Brovra,  104 
Fed.  345,  43  C.  C.  A.  568 ;  Ford  v.  Bancroft, 
98  Fed.  309,  39  C.  C.  A.  91;  King  Ax  Co.  v. 
Plubbard,  97  Fed.  795,  38  C.  C.  A.  423;  Pen- 
field  V.  Chambers  Bros.  Co.,  92  Fed.  630,  34 
C.  C.  A.  579;  Muller  v.  Lodge,  etc.,  Mach. 
Tool  Co.,  77  Fed.  621,  23  C.  C.  A.  357;  Tuttle 
V.  Claflin,  76  Fed.  227,  22  0.  C.  A.  138; 
Reminder  Lock  Co.  v.  Adler,  71  Fed.  183; 
Bowers  v.  Von  Schmidt,  63  Fed.  572 ;  Groth 
V.  International  Postal  Supply  Co.,  61  Fed. 
284,  9  C.  C.  A.  507 ;  Harmon  v.  Struthers,  57 
Fed.  637;  Troy  Laundry  Mach.  Co.  Sharp, 
54  Fed.  712;  Dcderick  Seigmund,  51  Fed. 
233,  2  C.  C.  A.  160 ;  Norton  v.  Jensen,  49  Fed. 
859,  1  C.  C.  A.  452 ;  Torraut  v.  Dulutii  Lum- 
ber Co.,  30  Fed.  830;  May  r.  Fond  du  Lac,  27 
Fed.  691  ;  Standard  Mc^asuriiig  Much.  Co.  V. 
Tciigue,  15  Fed.  300;  llaniniorsclilag  V. 
Scainoni,  7  Fed.  584;  Kmi))])  r.  Joubcrt,  7 
Fed.  210,  10  Itlatdif.  148;  Cornell  v.  Downer, 
etc.,  Brewing  Co.,  6  Fed.  Cas.  No.  3,236,  2 
Ban.  k  A.  514,  7  IUhm.  316,  11  OlV.  Ga/.  331. 

44.  May  v.  V\md  du  Lac,  27  l*'ed.  691. 

45.  Singer  Mfg.  Co.  ■(•.  Cramer,  192  V.  S. 
205,  24  S.  Ct.  201,  48  L.  ed.  437;  Wright  V. 
Yu(«ngling,  155  U.  S.  47,  15  S.  Ct.  1,  3!)  L.  ed. 


PATENTS 


[30  Cye.]  941 


improvement  on  an  old  device  or  combination,  which  performed  the  same  functions 
before  as  after  the  improveiueiit,  is  protected  against  those  only  who  use  tiie  very 
device  or  improvement  he  describes  or  claims,  or  mere  colorable  evasions  of  it.^*" 
The  term  "  mechanical  equivalent,"  when  applied  to  a  slight  and  almost  immaterial 
improvement  in  the  progress  of  an  art,  has  a  very  narrow  and  limited  meaning.'*'^ 

8.  Combination.  Every  element  included  in  a  combination  claim  must  be 
regarded  as  material,  and  therefore  the  claim  covers  nothing  less  than  the  entire 
combination.''^ 

9.  Amendment  in  Patent  Office.  Limitations  placed  in  a  claim  by  amend- 
ment in  response  to  rejections  by  the  patent  office  must  be  regarded  as  material, 


64;  Kjiapp  v.  Morss,  150  U.  S.  221,  14  S.  Ct. 
81,  37  L.  ed.  1059;  Chicago,  etc.,  R.  Co.  v. 
Sayles,  97  U.  S.  554,  24  L.  ed.  1053;  Hardi- 
son  V.  Brinkman,  156  Fed.  962;  Kenney 
Mfg-.  Co.  (.'.  J.  L.  Mott  Iron  Works,  137  Fed. 
431 ;  Rich  v.  Baldwin,  133  Fed.  920,  66  C.  C.  A. 
464;  Weisgerber  Clownej^  131  Fed.  477; 
Folger  r.  Dow  Portable  Electric  Co.,  128  Fed. 
45  [affirmed  in  133  Fed.  295,  68  C.  C.  A. 
551];  Sander  v.  Rose,  121  Fed.  835,  58 
C.  C'.  A.  171;  General  Fire  Extinguisher  Co. 
V.  Mailers,  110  Fed.  528;  Goodyear  Shoe 
Mach.  Co.  V.  Spaulding,  110  Fed.  393,  49 
C.  C.  A.  88;  Thomas-Houston  Electric  Co.  v. 
Lorain  Steel  Co.,  107  Fed.  711,  46  C.  C.  A. 
593;  Davev  Pegging  Mach.  Co.  v.  Prouty,  107 
Fed.  505,'  46  C.  C.  A.  439;  Brammer  v. 
Schroeder,  106  Fed.  918,  46  C.  C.  A.  41; 
National  Hollow  Brake-Beam  Co.  v.  Inter- 
changeable Biake-Beam  Co.,  106  Fed.  693,  45 
C.  C.  A.  544;  Winslow  v.  Bronson,  106  Fed. 
178;  Kursheedt  Mfg.  Co.  v.  Naday,  103  Fed. 
948;  Reineke  v.  Dixon- Woods  Co.,  102  Fed. 
349.  42  C.  C.  A.  388 ;  Noonan  v.  Chester  Park 
Athletic  Club  Co.,  99  Fed.  90,  39  C.  C.  A. 
426 ;  Nutter  i".  Brown,  98  Fed.  892,  39  C.  C.  A. 
332;  McBride  v.  Kingman,  97  Fed.  217,  38 
C.  C.  A.  123 ;  Westiughouse  Air-Brake  Co.  v. 
New  York  Air-Brake  Co.,  96  Fed.  991,  37 
C.  C.  A.  649 ;  Union  Switch,  etc.,  Co.  v.  Phila- 
delphia, etc.,  R.  Co.,  96  Fed.  761,  37  C.  C.  A. 
580;  Taber  Bas-Relief  Photograph  Co.  v. 
Marceau,  87  Fed.  871 ;  MacColl  v.  Crompton 
Loom  Works,  87  Fed.  731  [affirmed  in  95 
Fed.  987]  ;  Hart,  etc.,  Mfg.  Co.  u.  Anchor 
Electric  Co..  82  Fed.  911;  Norton  v.  Jensen, 
81  Fed.  494;  Adams  Electric  R.  Co.  v.  Lindell 
R.  Co.,  77  Fed.  432,  23  C.  C.  A.  223 ;  Murphy 
Mfg.  Co.  V.  Excelsior  Car-Roof  Co.,  76  Fed. 
965,  22  C.  C.  A.  658;  Edison  Electric  Light 
Co.  i\  Electrical  Engineering,  etc.,  Co.,  72 
Fed.  274 ;  Carter  Mach.  Co.  v.  Hanes,  70  Fed. 
859;  Wright,  etc.,  Wire-Cloth  Co.  v.  Clinton 
Wire-Cloth  Co.,  67  Fed.  790,  14  C.  C.  A.  646 ; 
Wells  V.  Curtis,  66  Fed.  318,  13  C.  C.  A.  494; 
Stirrat  v.  Excelsior  Mfg.  Co.,  61  Fed.  980,  10 
C.  C.  A.  216;  Standard  Folding-Bed  Co.  v. 
Osgood,  51  Fed.  675  [reversed  on  other 
grounds  in  58  Fed.  583,  7  C.  C.  A.  382] ; 
Jones  Co.  v.  Muneger  Improved  Cotton  Mach. 
Mfg.  Co.,  49  Fed.  61,  1  C.  C.  A.  158;  Wright 
V.  Postel,  44  Fed.  352 ;  Schmid  v.  Scovill  Mfg. 
Co.,  37  Fed.  345;  Hill  i.  Sawyer,  31  Fed.  282, 
24  Blatchf.  430;  Hoff  i:  Iron-Clad  Mfg.  Co., 
31  Fed.  45 ;  Johnston  Ruffler  Co.  v.  Avery 
Mach.  Co.,  28  Fed.  193;  Osceola  Mfg.  Co.  v. 
Pie,  28  Fed.  83;   Tobey   Furniture  Co.  v. 


Colby,  26  Fed.  100;  Buzzell  v.  Andrews,  25 
Fed.  822;  Root  v.  Lamb,  7  Fed.  222;  Cromp- 
ton v.  Belknap  Mills,  6  Fed.  Cas.  No.  3,406,  3 
Fish.  Pat.  Cas.  536 ;  Fuller  v.  Yentzer,  9  Fed. 
Cas.  No.  5,151,  1  Ban.  &  A.  520,  6  Biss.  203 
[affirmed  in  94  U.  S.  288,  24  L.  ed.  103]  ; 
Rapp  V.  Bard,  20  Fed.  Cas.  No.  11,577,  1 
Fish.  Pat.  Cas.  196;  Union  Sugar  Refinery  v. 
Matthiesson,  24  Fed.  Cas.  No.  14,399,  3  Cliff, 
639,  2  Fish.  Pat.  Cas.  600;  Yuengling  v. 
Johnson,  30  Fed.  Cas.  No.  18,195,  3  Ban. 
&  A.  99,  1  Hughes  607 ;  Crompton  v.  Belknap 
Mills.  30  Fed.  Cas.  No.  18,285,  3  Fish.  Pat. 
Cos.  356. 

Patentee  entitled  to  reasonable  range  of 
equivalents  see  Levy  v.  Harris,  124  Fed.  69 
[affirmed  in  130  Fed.  711,  65  C.  C.  A.  113]  ; 
McSherrv  Mfg.  Co.  V.  Dowagiac  Mfg.  Co.,  101 
Fed.  716"  41  C.  C.  A.  627;  Tatum  v.  Gregory, 
41  Fed.  142;  Wollensak  v.  Reiher,  28  Fed. 
424. 

46.  Chicago,  etc.,  R.  Co.  v.  Sayles,  97  U.  S. 
554,  24  L.  ed.  1053 ;  McCormick  v.  Talcott,  20 
How.  (U.  S.)  402,  15  L.  ed.  930;  Brammer  v. 
Schroeder,  106  Fed.  918,  46  C.  C.  A.  41; 
Adams  Electric  R.  Co.  v.  Lindell  R.  Co.,  77 
Fed.  432,  23  C.  C.  A.  223 ;  Stirrat  v.  Excelsior 
Mfg.  Co.,  61  Fed.  980,  10  C.  C.  A.  216. 

47.  Brammer  v.  Schroeder,  106  Fed.  918, 
46  C.  C.  A.  41. 

48.  Wollensak  v.  Sargent,  151  U.  S.  221, 
14  S.  Ct.  291,  38  L.  ed.  137;  Snow  v.  Lake 
Snore,  etc.,  R.  Co.,  121  U.  S.  617,  7  S.  Ct. 
1343,  30  L  ed.  1004;  Bragg  v.  Fitcli,  121  U.  S. 
478,  7  S.  Ct.  978,  30  L.  ed.  1008;  Electric  R. 
Signal  Co.  v.  Hall  R.  Signal  Co.,  114  U.  S. 
87,  5  S.  Ct.  1069,  29  L.  ed.  96;  Rowell  i: 
Lindsay,  113  U.  S.  97,  5  S.  Ct.  507,  28  L.  ed. 
906;  Fav  V.  Cordesman,  109  U.  S.  408,  3 
S.  Ct.  236,  27  L.  ed.  979;  Case  v.  Brown,  2 
Walk  (U.  S.)  320,  17  L.  ed.  817;  U.  S.  Peg 
Wood,  etc.,  Co.  V.  B.  F.  Sturtevant,  122  Fed. 
476  [affirmed  in  125  Fed.  382,  60  C.  C.  A. 
248]  ;  Muller  ty.  Lodge,  etc.,  Mach.  Tool  Co., 
77  Fed.  621,  23  C.  C.  A.  357;  Thomson- 
Houston  Electric  Co.  v.  Kelsey  Electric  R. 
Specialty  Co.,  75  Fed.  1005,  22  C.  C.  A.  1 ; 
Mott  Iron-W^orks  Co.  v.  Standard  Mfg.  Co.,  53 
Fed.  819,  4  C.  C.  A.  28;  Stewart  v.  Mahoney, 
5  Fed.  302;  Brooks  v.  Jenkins,  4  Fed.  Cas. 
No.  1,953,  Fish.  Pat.  Rep.  41,  3  McLean  432; 
Parham  v.  American  Buttonhole,  etc.,  Co.,  18 
Fed.  Cas.  No.  10,713,  4  Fish.  Pat.  Cas.  478; 
Prouty  V.  Draper,  20  Fed.  Cas.  No.  11,446,  2 
Rapp  Pat.  Cas.  75,  1  Story  568  [affirmed  in 
16  Pet.  336,  10  L.  ed.  985].  And  see  infra, 
XIII,  A,  5. 

[X.  B.  9] 


942    [30  Cyc] 


PATENTS 


and  therefore  the  claim  cannot  be  given  the  mean  ng  wnich  it  woihQ  have  had 
witliout  amendment/^  The  rule  applies  to  cases  in  which  tiie  original  claim  ig 
narrower  than  the  patent  as  well  as  to  cases  in  which  it  is  broader.*  So  it 
applies,  although  the  objections  to  the  claim  were  unfounded  and  the  limitation 
unnecessary Mere  formal  amendments,  however,  will  not  limit  the  patent;'*' 
and  in  any  event  the  patent  will  not  be  limited  by  the  amendment  beyond  what 
is  necessary nor  construed  as  a  disclaimer  of  the  patentee's  actual  iiivention,  if 


49.  Hubbell  v.  U.  S.,  179  U.  S.  86,  21  S.  Ct. 
28,  45  L.  ed.  100;  McCarty  v.  Lehigh  Valley 
E,.  Co.,  160  U.  S.  110,  16  S.  Ct.  240,  40  L.  ed. 
358;  Lehigh  Valley  R.  Co.  v.  Kearney,  158 
U.  S.  461,  15  S.  Ct.  871,  39  L.  ed.  1055;  Mor- 
gan Envelope  Co.  v.  Albany  Perforated  Wrap- 
ping Paper  Co.,  152  U.  S.  425,  14  S.  Ct.  627, 
38  L.  ed.  500;  Knapp  v.  Morss,  150  U.  S.  221, 
14  S.  Ct.  81,  37  L.  ed.  1059;  Royer  v.  Coupe, 
146  U.  S.  524,  13  S.  Ct.  166,  36  L.  ed.  1073; 
Phosnix  Caster  Co.  v.  Spiegel,  133  U.  S.  360, 
10  S.  Ct.  409,  33  L.  ed.  663;  McCormick  v. 
Whitnier,  129  U.  S.  1,  9  S.  Ct.  213,  32  L.  ed. 
593 ;  Crawford  v.  Heysinger,  128  U.  S.  589,  8 
S.  Ct.  399,  31  L.  ed.  269 ;  Sutter  v.  Robinson, 
119  U.  S.  530,  7  S.  Ct.  376,  30  L.  ed.  492; 
Shepard  v.  Carrigan,  116  U.  S.  593,  6  S.  Ct. 
493,  29  L.  ed.  723 ;  Sargent  v.  Hall  Safe,  etc., 
Co.,  114  U.  S.  63,  5  S.  Ct.  1021,  29  L.  ed.  67; 
American  Stove  Co.  v.  Cleveland  Foundry 
Co.,  158  Fed.  978;  St.  Louis  St.  Flushing 
Mach.  Co.  V.  American  St.  Flushing  Maeh. 
Co.,  156  Fed.  574,  84  C.  C.  A.  340; 
Good  Form  Mfg.  Co.  v.  White,  153  Fed.  759 ; 
Greens  v.  Buckley,  135  Fed.  520,  68  C.  C.  A. 
70;  Hale  v.  World  Mfg.  Co.,  127  Fed.  964,  62 
C.  C.  A.  596;  Ludington  Novelty  Co.  v.  Leon- 
ard, 119  Fed.  937  {.affirmed  in  127  Fed.  155, 
62  C.  C.  A.  269]  ;  General  Fire  Extinguisher 
Co.  V.  Mailers,  110  Fed.  528;  Millard  v.  Chase, 
108  Fed.  399,  47  C.  C.  A.  429;  Reineke  v. 
Dixon-Woods  Co.,  102  Fed.  349,  42  C.  C.  A. 
388;  Campbell  Printing-Press,  etc.,  Co.  v. 
Duplex  Printing-Press  Co.,  101  Fed.  282,  41 
C.  C.  A.  351;  National  Hollow  Brake  Beam 
Co.  V.  Interchangeable  Brake  Beam  Co.,  99 
Fed.  758;  Anthonv  v.  Gennert,  99  Fed.  95; 
Irwin  V.  Hasselman,  97  Fed.  904,  38  C.  C.  A. 
587 ;  Coburn  Trolley-Track  Mfg.  Co.  v.  Chand- 
ler, 97  Fed.  333,  38  C.  C.  A.  201;  Magic  Light 
Co.  V.  Economy  Gas-Lamp  Co.,  97  Fed.  87, 
38  C.  C.  A.  5G ;  Norton  v.  Jensen,  90  Fed.  415, 
33  C.  C.  A.  141 ;  Carnegie  Steel  Co.  v.  Cam- 
bria Iron  Co.,  89  Fed.  721  {revcrsod  on  other 
grounds  in  96  Fed.  850,  37  C.  C.  A.  5931; 
Grillith  V.  Shaw,  89  Fed.  313;  Kellv  v.  Clow, 
89  F(5d.  297,  32  C.  C.  A.  205;  Perkins  Elec- 
tric Switcli  Mfg.  Co.  <o.  Gibbs  Electric  Mfg. 
Co.,  87  Fed.  922;  Stearns  v.  Russell,  85  Fed. 
218,  29  (I  C.  A.  121;  Olmsted  v.  Andrews,  77 
Fed.  835,  23  C.  C.  A.  488;  Wheaton  v.  Nor- 
ton, 70  l'>d.  833,  17  C.  C.  A.  447;  Kennedy  v. 
Solar  Itcfiniiig  Co.,  «9  Fed.  715;  Recce  But- 
ton Mole  Macli.  Co.  (Hobe  Button- Hole 
Macli.  Co.,  (il  Fed.  058,  10  C.  C.  A.  194; 
McCorniack  llarvcHtiiig  Mach.  Co.  v.  Anlt- 
nmii,  58  l''c<l.  773;  'IV^inph;  l'\unp  Co.  Goas 
I'liriip,  ci.c,  Mfg.  Co.,  58  h'ed.  19(1,  7  C.  C.  A. 
17-1;  Merritt  v.  Middlelon,  55  Fed.  976  \nf- 
firmrd  in  61  I''c(l.  OHO,  10  ( !.  (1.  A.  lO];  MoU, 
Iroii-WorkH  Co.  v.  Htimdard  Mfg.  (!o.,  53  h'od. 


819,  4  C.  C.  A.  28;  Gamewell  Fire- Alarm  Tel. 
Co.  V.  Municipal  Signal  Co.,  52  Fed.  471; 
Douglas  V.  Abraham,  50  Fed.  420;  Shaw 
Stocking  Co.  v.  Pearson,  48  Fed.  234;  Falls 
Rivet  Co.  f.  Wolfe,  40  Fed.  465;  Brahn  v. 
Ramapo  Iron- Works,  35  Fed.  63;  Romer  v. 
Peddie,  27  Fed.  702;  New  York  Belting,  etc., 
Co.  V.  Sibley,  15  Fed.  386.  And  see  supra, 
X,  A,  5. 

Qualification  of  acquiescence. —  The  appli- 
cant cannot  qualify  the  effect  of  acquiescence 
by  statements.  Norton  v.  Jensen,  81  Fed. 
494;  Thomas  v.  Rocker  Spring  Co.,  77  Fed. 
420,  23  C.  C.  A.  211. 

Liberal  construction  of  claim  as  granted. — 
While  it  is  settled  law  that  a  patentee  who 
has  acquiesced  in  the  rejection  of  a  broad 
claim  by  substituting  a  narrower  one  cannot 
insist  upon  a  construction  of  the  latter  to 
cover  that  which  was  rejected,  yet  such  rule 
does  not  debar  him  from  a  liberal  construc- 
tion of  the  claim  as  granted,  nor  from  the 
benefit  of  the  doctrine  of  equivalents.  Hey- 
wood  Bros.,  etc.,  Co.  v.  Syracuse  Rapid  Tran- 
sit R.  Co.,  152  Fed.  453. 

Amendments  as  to  incidental  matters. — 
If  there  was  no  amendment  narrowing  a 
claim  of  a  patent  in  respect  to  the  essential 
feature  of  the  invention  disclosed  therein, 
amendments  made  in  reference  to  an  inci- 
dental matter  intended  to  perfect  the  claim 
or  device  impose  no  restriction  on  the  rights 
of  the  patentee  in  respect  to  equivalents. 
Heywood  Bros.,  etc.,  Co.  v.  Syracuse  Rapid 
Transit  R.  Co.,  152  Fed.  453. 

50.  Morgan  Envelope  Co.  v.  Albany  Per- 
forated Wrapping  Paper  Co.,  152  U.  S.  425, 
14  S.  Ct.  627,  38  L.  ed.  500. 

51.  Safety  Oiler  Co.  v.  Scovill  Mfg.  Co., 
110  Fed.  203;  Brill  v.  St.  Louis  Car  Co.,  90 
Fed.  666,  33  C.  C.  A.  213;  Truman  t:  Deere 
Implement  Co.,  80  Fed.  109;  Smith  Mac- 
beth, 67  Fed.  137,  14  C.  C.  A.  241 ;  Ball,  etc., 
Fastener  Co.  v.  Ball  Glove  Fastening  Co.,  58 
Fed.  818,  7  C.  C.  A.  498;  Reece  Buttonhole 
Mach.  Co.  r.  Globe  Buttonhole  Mach.  Co.,  54 
Fed.  884  [reversed  on  other  grounds  in  01 
Fed.  958,  10  C.  C.  A.  194]  ;  Blades  v.  Rand, 
27  J'Vd.  93  [affirmed  in  136  U.  S.  031,  10 
S.  Ct.  1005,  ;U  L.  cd.  553]. 

52.  Welsbach  Light  Co.  v.  Cremo  Incan- 
descent Light  Co.,  145  Fed.  521  [ofjiriiied  in 
151  Fed.  1023,  81  C.  C.  A.  683  ]  ;  Diamond 
Drill,  etc.,  Co.  v.  Kelly,  120  Fed.  282  Ire- 
versed  on  other  grounds  in  123  Fed.  882, 
59  C.  C.  A.  370 1  ;  Bahcock  v.  (Markson,  58 
Fed.  581;  Bunt  Bros.  Fruit-Packing  (^o.  v. 
Cassidy,  53  Foil.  257,  3  0.  C.  A.  525;  Brush 
Eleclri'c  Co,  r.  Klectrio  Imp.  Co.,  52  Fed.  Odf). 

53.  lOck  P.  Ktit/,,  132  Fed.  758;  Nationjil 
Hollow   Itrako-Kcaiu  Co.  v.  Interchangeable 
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such  construction  can  be  avoided  without  doing  violence  to  the  obvious  meaning 
of  the  hxnguage  used.''* 

10.  Separate  Claims  Distinguished.  The  several  claims  of  a  patent  must  be  so 
construed  wiiere  possil)le  as  to  give  them  different  meanings.^^ 

11.  Designs.  Design  patents  govern  not  merely  the  identical  design  disclosed, 
but  such  as  so  nearly  resemble  it  in  appearance  as  to  deceive  ordiuary  observers.^^ 
The  ordinary  principles  of  construction  apply." 

XI.  TITLE,  Conveyances,  and  Contracts.^^ 

A.  Assig-nraents  and  Other  Transfers — l.  In  General  —  a.  Assignability. 

Under  express  statutorj'  provisions  patents  and  interests  therein  are  assignable.^" 
b.  Who  May  Assign"  —  (i)  In  General.    The  patentee,  his  assigns  or  legal 

representatives,  may  transfer  interests  in  or  rights  under  the  patent.^^ 

(ii)  Joint  Ownejis.^^    "Where  two  or  more  parties  own  a  patent  jointly,  either 

may  make,  use,  and  sell  the  invention,  or  grant  to  others  the  right  to  do  so,  and 

this  is  true  without  regard  to  the  proportionate  interest  which  the  parties  own.^* 


Brake-Beam  Co.,  106  Fed.  693,  45  C.  C.  A. 
544 ;  Bundy  Mfg.  Co.  v.  Detroit  Time-Register 
Co.,  94  Fed.  524,  36  C.  C.  A.  375;  Heap  v. 
Greene,  91  Fed.  792,  34  C.  C.  A.  86;  Westing- 
house  i".  Boyden  Power-Brake  Co.,  66  Feet. 
997 ;  Consolidated  Roller-Mill  Co.  v.  Coombs, 
39  Fed.  25. 

54.  Lake  Shoi'e,  etc.,  R.  Co.  v.  National 
Car-Brake  Shoe  Co.,  110  U.  S.  229,  4  S.  Ct. 
33,  28  L.  ed.  129;  Westinghouse  v.  Boyden 
Power-Brake  Co.,  66  Fed.  997 ;  Reece  Button- 
Hole  Maeh.  Co.  v.  Globe  Button-Hole  Mach. 
Co.,  61  Fed.  958,  10  C.  C.  A.  194. 

55.  Ruete  v.  Elwell,  15  App.  Cas.  (D.  C.) 
21;  Diamond  Match  Co.  v.  Ruby  Match  Co., 
127  Fed.  341;  Thomson-Houston  Electric  Co.  v. 
Nassau  Electric  R.  Co.,  110  Fed.  647;  Ander- 
son Foundry,  etc..  Works  v.  Potts,  108  Fed. 
379,  47  C.  "C.  A.  409 ;  Bresnalian  v.  Tripp 
Giant  Leveller  Co.,  102  Fed.  899,  43  C.  C.  A. 
48;  Page  Woven  Wire  Fence  Co.  v.  Land,  49 
Fed.  936;  Tondeur  v.  Stewart,  28  Fed.  561; 
Cohansey  Glass  Mfg.  Co.  v.  Wharton,  28  Fed. 
189;  Burden  v.  Corning,  4  Fed.  Cas.  No. 
2,143,  2  Fish.  Pat.  Cas.  477. 

Co-pending  applications  covering  other  de- 
velopments will  not  limit  claims.  Manhat- 
tan Gen.  Constr.  Co.  v.  Helios-Upton  Co.,  135 
Fed.  785. 

Later  patent  for  one  form  may  indicate  in- 
tended scope  of  claims  in  first.  McCormick 
.  Harvesting  Mach.  Co.  v.  Aultman,  58  Fed. 
773. 

56.  Smith  v.  Whitman  Saddle  Co.,  148 
U.  S.  674,  13  S.  Ct.  768,  37  L.  ed.  606;  Brad- 
dock  Glass  Co.  V.  Macbeth,  64  Fed.  118,  12 
C.  C.  A.  70. 

Mechanical  constructions  are  not  covered 
by  design  patents.  Royal  Metal  Mfg.  Co.  v. 
Art  Metal  Works,  121  Fed.  128  [affirmed  in 
130  Fed.  778,  66  C.  C.  A.  88]. 

Limited  to  particular  design  shown. —  De- 
sign patents  cannot  be  enlarged  by  the  speci- 
fication but  are  limited  to  the  particular  de- 
sign shown  in  the  drawings  filed.  Frank  v. 
Hess,  84  Fed.  170. 

Changes  of  color  are  immaterial.  Whit- 
tall  V.  Lowell  Mfg.  Co.,  79  Fed.  787. 

57.  U.  S.  Rev.  St.  (1878)   §  4933  [U.  S. 


Comp.  St.  (1901)  p.  3399];  Northrup  v. 
Adams,  18  Fed.  Cas.  No.  10,328,  2  Ban.  &  A. 
567,  12  Off.  Gaz.  430;  In  re  Mygatt,  12  Off. 
Gaz.  51. 

58.  See  supra,  I,  A,  5. 

Regulation  of  dealings  in  patent  rights  and 
patented  articles  see  infra,  XII. 

Subject  to:  Creditors'  suits  see  Ceed- 
ITORS'  Suits,  12  Cyc.  31.  Execution  see  Exe- 
cutions, 17  Cyc.  943. 

59.  Insolvency  see  Insolvency,  22  Cyc. 
1281. 

60.  U.  S.  Rev.  St.  (1878)  §  4898;  Campbell 
V.  James,  2  Fed.  338,  18  Blatclif.  92,  holding 
that  all  interests  in  patents  are  as3ignable  in 
writing. 

Sale  of  patent  right  and  of  article  made 
under  patent  are  distinguished  in  Burns  v. 
Sparks,  82  S.  W.  425,  26  Ky.  L.  Rep.  688. 

61.  Agent's  power  to  assign  see  Principal 
AND  Agent. 

62.  U.  S.  Rev.  St.  (1878)  §  4898. 

An  administrator  or  executor  may  assign. 
Donoughe  v.  Hubbard,  27  Fed.  742;  Elwood 
V.  Christy,  17  C.  B.  N.  S.  754,  10  Jur.  N.  S. 
1079,  34  L.  J.  C.  P.  130,  11  L.  T.  Rep.  N.  S. 
342,  13  Wkly.  Rep.  54,  112  E.  C.  L.  754. 

One  of  two  administrators  may  assign. 
Wintermute  v.  Redington,  30  Fed.  Cas.  No. 
17,896,  1  Fish.  Pat.  Cas.  239. 

Assignment  by  person  of  unsound  mind  is 
void.  Colburn  v.  Van  Velzer,  11  Fed.  795,  3 
McCrary  6o0.  See,  generally.  Insane  Pee- 
SOKS,  22  Cyc.  1194. 

Husband  and  wife  may  make  transfers  as 
if  strangers.  Armitage  v.  Mace,  96  N.  Y. 
538;  Adams  v.  Adams,  91  N.  Y.  381,  43  Am. 
Rep.  675;  Waterman  v.  Mackenzie,  138  U.  S. 
252,  11  S.  Ct.  334,  34  L.  ed.  923. 

The  ability  of  a  married  woman  to  make 
the  instrument  of  assignment  must  be  found 
in  state  laws.  Fetter  v.  Newhall,  17  Fed. 
841,  21  Blatchf.  445.  See,  generally.  Hus- 
band AND  Wife,  21  Cyc.  1310  et  seq. 

63.  Who  entitled  to  royalties  see  infra, 
XI,  B,  3,  a,  (III). 

64.  Gates  v.  Eraser,  9  111.  App.  624  [af- 
firmed in  118  111.  99,  1  N.  E.  817];  Lalance, 
etc.,  Mfg.  Co.  V.  National  Enameling,  etc., 

[XI,  A,  1,  b.  (ll)] 
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But  a  part  owner  of  a  patent  has  no  right  to  use  an  infringing  device.  If  he 
does  he  is  liable  to  his  coowner  for  the  wrong  done/''  A  coowner  cannot  main- 
tain a  suit  for  infringement  against  the  grantee.^®  Nor  can  one  joint  owner 
be  held  accountable  to  his  coowners  for  any  part  of  the  profits  he  may  make  from 
the  manufacture  and  sale  or  use  of  the  patented  article."  The  rights  of  the 
coowners  may,  however,  be  limited  by  an  express  contract."* 

2.  Agreements  to  Assign  —  a.  In  General.  An  agreement  to  assign  a  patent 
is  an  executory  contract  which  may  be  enforced  in  a  court  of  equity.™  The 
agreement  to  assign  may  be  oral,  such  an  agreement  not  being  within  the  statute 
of  frauds,  nor  within  section  4898  of  the  Revised  Statutes  requiring  assignments 
of  patents  to  be  in  writing.'^^  Specific  performance  of  such  an  agreement  will, 
however,  be  refused  where  the  patent  is  void.''^ 

b.  FutuFe  Patents.  An  agreement  to  assign  patents  not  j'et  secured  may  be 
enforced  if  it  is  sufficiently  definite  as  to  the  subject-matter.  If  the  parties 
intend  to  contract  for  future  inventions,  language  plainly  expressing  such  a  pur- 
pose must  be  used.'''^    An  assignment  of  a  patent  with  future  improvements 


Co.,  108  Fed.  77;  Levy  v.  Dattlebaum,  63  Fed. 
992 ;  Aspinwall  Mfg.  Co.  v.  Gill,  32  Fed.  C97 ; 
Clum  V.  Brewer,  5  Fed.  Cas.  No.  2,900,  2 
Curt.  506 ;  Dunham  v.  Indianapolis,  etc.,  R. 
Co.,  8  Fed.  Cas.  No.  4,151,  2  Ban.  &  A.  327, 
7  Biss.  223;  May  v.  ChaflFee,  16  Fed.  Cas.  No. 
9,332,  2  Dill.  385,  5  Fish.  Pat.  Cas.  160. 
See  also  Paulus  v.  M.  M.  Buck  Mfg.  Co.,  J  29 
Fed.  594,  64  C.  C.  A.  162.  Contra,  Pitts  v. 
Hall,  19  Fed.  Cas.  No.  11,193,  3  Blatchf.  201. 
One  of  two  complainants  cannot  pending  suit 
make  an  assignment  to  or  license  defendant 
and  thus  defeat  suit.  Lalance,  etc.,  Mfg.  Co. 
V.  Haberman  Mfg.  Co.,  93  Fed.  197,  107  Fed. 
487. 

English  practice. —  Either  joint  owner  may 
use  and  must  account  only  for  royalties  re- 
ceived. Stears  v.  Rogers,  [1892]  2  Ch.  13, 
61  L.  J.  Ch.  676,  66  L.  T.  Rep.  N.  S.  502  [a/- 
■firmed  in  [1893]  A.  C.  232,  62  L.  J.  Ch.  671, 
68  L.  T.  Rep.  N.  S.  726,  1  Reports  173]; 
Mathers  v.  Green,  L.  R.  1  Ch.  29,  11  Jur. 
N.  S.  845,  35  L.  J.  Ch.  1,  13  L.  T.  Rep.  N.  S. 
420,  5  New  Rep.  358,  14  Wkly.  Rep.  17; 
Hancock  v.  Bewley,  Johns.  601,  70  Eng.  Re- 
print 559 ;  Lovell  v.  Hicks,  6  L.  J.  Exch.  85. 

2  Y.  &  C.  Exch.  481;  Heyl-Dia  v.  Edmunds, 
81  L.  T.  Rep.  N.  S.  579,  48  Wkly.  Rep.  167. 
Joint  owners  are  partners.  Lovell  v.  Hicks, 
6  L.  J.  Exch.  85,  2  Y.  &  C.  Exch.  481.  See 
Lovell  );.  Hicks,  5  L.  J.  Exch.  101,  2  Y.  &  C. 
Exch.  46. 

65.  Herring  v.  Gas  Consumers'  Assoc.,  9 
Fed.  556,  3  McCrary  206. 

66.  Lalance,  etc.,  Mfg.  Co.  v.  National 
Enameling,  etc.,  Co.,  108  Fed.  77;  Pusey,  etc., 
Co.  r.  IVIillor,  61  Fed.  401. 

67.  Vosc!  V.  Singer,  4  Allen  (Mass.)  226, 
8]  Am.  Dec.  696;  De  Witt  V.  Elmiva  NobloH 
Mfg.  (lo.,  5  Ilun  (N.  Y.)  301  \n/fi.niicd  in 
()«  N.  Y.  459,  23  Am.  Rep.  73]  ;  Blat^kledge  v. 
Weir,  etc.,  Mfg.  Co.,  108  Fed.  71,  47  (!.  (J.  A. 
212.  But  Hco  Pusey,  etc.,  Co.  v.  Miller,  61 
Kfd.  401;  Curran  r.  BurdHall,  20  hVd.  8.35; 
IIiTriiig  V.  (iiM  (lonHumei  h'  Ahhoc,  9  lA-d.  550, 

3  McCrary  206. 

68.  Liiliiiic'C!,  etc.,  Mfg.  (Jo.  f.  National 
lOiiiirneliTig,  etc.,  Co.,  108  Fed.  77. 

00.  AssiRnment  of  invention  or  right  to 
patent  Hi-i-  iiifni,  \l,  A,  2,  b. 

(XI.  A,  1,  b,  (n)] 


70.  Birkery  Mfg.  Co.  v.  Jones,  71  Conn. 
113,  40  Atl.  917;  Bates  Mach.  Co.  v.  Bates, 
192  111.  138,  61  N.  E.  518;  Wheeler  v.  Fishell, 
32  111.  App.  343;  Macon  I^itting  Co.  v.  Lei- 
cester Mills  Co.,  65  N.  J.  Eq.  138,  55  Atl. 
401;  Thourot  v.  Holub,  81  N.  Y.  App.  Div. 
634,  80  N.  Y.  Suppl.  1083;  Kennedy  v.  Hazel- 
ton,  128  U.  S.  667,  9  S.  Ct.  202,  32  L.  ed. 
676;  Ball,  etc..  Fastener  Co.  v.  Patent  Button 
Co.,  136  Fed.  272;  Day  v.  Candee,  7  Fed.  Cas. 
No.  3,676,  3  Fish.  Pat.  Cas.  9;  Pitts  v.  Hall, 
19  Fed.  Cas.  No.  11,193,  3  Blatchf.  201; 
Hill  V.  Mount,  18  C.  B.  72,  25  L.  J.  C.  P. 
190,  4  Wkly.  Rep.  563,  86  E.  C.  L.  72;  Na- 
tional Soc,  etc.  V.  Gibbs,  [1900]  2  Ch.  280, 
69  L.  J.  Ch.  457,  82  L.  T.  Rep.  N.  S.  443,  48 
Wkly.  Rep.  499. 

An  agreement  by  an  employee  to  assign 
improvements  to  his  employer  is  binding. 
Hulse  V.  Bonsack  Mach.  Co.,  65  Fed.  864,  13 
C.  C.  A.  180. 

71.  Whitney  v.  Burr,  115  111.  289,  3  N.  E. 
434;  Searle  v.  Hill,  73  Iowa  367,  35  N.  W. 
490,  5  Am.  St.  Rep.  688;  Spears  v.  Willis, 
151  N.  Y.  443,  43  N.  E.  849;  Jones  v.  Rey- 
nolds, 120  N.  Y.  213,  24  N.  E.  279 ;  Blakeney 
V.  Goode,  30  Ohio  St.  350;  Dalzell  v.  Dueber 
Watch-Case  Mfg.  Co.,  149  U.  S.  315,  13  S.  Ct. 
886,  37  L.  ed.  749;  Pressed  Steel  Car  Co.  r. 
Hansen,  128  Fed.  444  laffirmcd  in  137  Fed. 
403,  71  C.  C.  A.  207,  2  L.  R.  A.  N.  S.  1172]; 
Cook  V.  Sterling  Electric  Co.,  118  Fed.  45; 
Dalgleish  /•.  Conbov,  26  U.  C.  C.  P.  254. 

72.  Wheeler  v.  Fishell,  32  111.  App.  343; 
Watson  V.  Deeds,  3  Ind.  Apj).  75.  29  N.  E. 
151 ;  Kennedy  v.  Hazelton,  128  U.  S.  607,  9 
S.  Ct.  202,  32  L.  ed.  57() ;  Hammond  v.  Mason, 
etc.,  Organ  Co.,  92  U.  S.  724,  23  L.  ed.  767; 
('owles  Electric  Smelting,  etc.,  Co.  r.  Lowrey, 
79  Fed.  331.  24  C.  C.  A.  610;  Brush  Electric 
Co.  V.  California  Electric  Light  Co.,  52  Fed. 
945,  3  C.  C.  A.  368;  Kelly  i,\  Porter,  17  Fed. 
519,  8  Sawv.  482;  Clum  v.  Brewer,  5  Fed. 
Cas.  No.  2,909,  2  Curt.  509;  Herbert  V. 
AdaniH,  12  Fed.  Cas.  No.  6,304,  4  Mason  15, 
1  liobb  Pat.  Cas.  505. 

73.  Biirlou  r.  Burton  Stock-Car  Co.,  171 
MasH.  '137,  50  N.  E.  1029;  .loiios  r.  Reynolds. 
120  N.  Y.  213.  24  N.  10.  279;  Tabor  r.  Hoff- 
man, 118  N.  Y.  30,  23  N.  E.  12,  10  Am.  St. 
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passes  only  improvements  on  tlie  particular  machine  secured  by  the  patent  and 
not  unrelated  inventions.''^  An  agreement  to  assign  all  future  inventions  cannot 
be  enforced.'^  An  instrument  of  transfer  identifying  the  invention  and  request- 
ing the  commissioner  of  patents  to  issue  the  patent  to  the  assignee  therein  oper- 
ates as  an  absolute  assignment.™  If  the  assignment  contains  no  request  that  the 
patent  issue  in  the  name  of  the  assignee,  his  title  is  equitable  merely." 

c.  ReeoFding.  The  law  does  not  require  that  agreements  to  assign  patents  be 
recoi'deti,  and  therefore  their  record  is  not  constructive  notice.™ 

d.  Actions.  An  agreement  to  assign  may  be  enforced  by  suit  in  equity  to 
compel  specitic  performance,™  and  if  the  patentee  has  parted  with  title  and  is 
unable  to  carry  out  his  contract  damages  may  be  recovered.^" 


Rep.  740;  Palmer  v.  De  Witt,  47  N.  Y.  532,  7 
Am.  Eep.  4S0 ;  Nilsson  v.  De  Haven,  47  N.  Y. 
App.  Div.  537,  62  N.  Y.  Suppl.  506;  Maurice 
v.  Devol,  23  W.  Va.  247;  Gill  v.  U.  S.,  160 
U.  S.  426,  16  S.  Ct.  322,  40  L.  ed.  480;  Dal- 
zell  V.  Dueber  Watcli-Case  Mfg.  Co.,  149  U.  S. 
315,  13  S.  Ct.  88C,  37  L.  ed.  749;  De  la 
^'ergne  Refrigerating  Mach.  Co.  v.  Feather- 
ston,  147  U.  S.  219,  13  S.  Ct.  283,  37  L.  ed. 
138;  Solomons  v.  U.  S.,  137  U.  S.  342,  11 
S.  Ct.  88,  34  L.  ed.  667 ;  Ambler  v.  Whipple, 
20  Wall.  (U.  S.)  546,  22  L.  ed.  403;  Phila- 
delphia, etc.,  R.  Co.  V.  Trimble,  10  Wall. 
(U.  S.)  367,  19  L.  ed.  948;  Gayler  v.  Wilder, 
10  How.  (U.  S.)  477,  13  L.  ed.  504;  Mc- 
Chirg  v.  Kingsland,  1  How.  (U.  S.)  202,  11 
L.  ed.  102;  Wheaton  c.  Peters,  8  Pet.  (U.  S.) 
591,  8  L.  ed.  1065;  Shaw  i;.  Cooper,  7  Pet. 
(U.  S.)  292,  8  L.  ed.  689;  Reeee  Folding 
Mach.  Co.  V.  Fenwick,  140  Fed.  287,  72 
C.  C.  A.  39,  2  L.  R.  A.  N.  S.  1094;  Regan 
Vapor-Engine  Co.  v.  Pacific  Gas-Engine  Co., 
49  Fed.  68,  1  C.  C.  A.  169;  Emmons  v.  Slad- 
din,  8  Fed.  Cas.  No.  4,470,  2  Ban.  &  A.  199, 
9  Off.  Gaz.  352;  Maxim  Nordenfelt  Guns, 
etc.,  Co.  17.  Nordenfelt,  [1893]  1  Ch.  630,  62 
L.  J.  Ch.  273,  68  L.  T.  Rep.  N.  S.  833,  41 
Wklv.  Rep.  604;  Bewley  v.  Hancock,  6  De  G. 
M.  &  G.  391,  2  Jur.  N.  S.  289,  4  Wkly.  Rep. 
334,  55  Eng.  Ch.  305,  43  Eng.  Reprint  1285; 
Knowles  v.  Bovill,  22  L.  T.  Rep.  N.  S.  70; 
Watson  r.  Harris,  31  Ont.  134.  See  Davis, 
etc.,  Temperature  Controlling  Co.  v.  Taglia- 
biic,  159  Fed.  712. 

It  is  an  executory  contract  and  not  an 
actual  transfer.  Regan  Vapor-Enp-ine  Co.  v. 
Pacific  Gas-Engine  Co.,  49  Fed.  68,  1  C.  C.  A. 
169. 

Agreement  not  contrary  to  public  policy 

see  Printing,  etc.,  Co.  v.  Sampson,  L.  H.  19 
Eq.  462,  32  L.  T.  Rep.  N.  S.  354,  23  Wkly. 
Rep.  463,  44  L.  J.  Ch.  705. 

Refusal  of  one  party  to  carry  out  the  agree- 
ment releases  the  other  from  all  liability 
thereunder.  Buck  r.  Timony,  79  Fed.  487 
[a^rmed  in  84  Fed.  887,  28  C.  C.  A.  561]. 

A  contract  for  the  sale  of  improvements 
includes  only  those  already  made  unless  the 
contrary  is  expressed.  Adams  v.  Turner,  73 
Conn.  38,  46  Atl.  247;  Lamson  V.  Martin, 
159  Mass.  557,  35  N.  E.  78. 

74.  Bates  Mach.  Co.  v.  Bates,  192  HI.  138 
61  N.  E.  518;  McFarland  v.  Stanton  Mfg.  Co., 
53  N.  J.  Eq.  649.  33  Atl.  962,  51  Am.  St.  Rep. 
647  [affirming  (Ch.  1895)  30  Atl.  1058]; 
Allison  V.  Allison,  144  N.  Y.  21,  38  N.  E. 
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956;  May  v.  Page,  60  N.  Y.  628;  Bessemer 
Steel  Co.  V.  Reese,  122  Pa.  St.  392,  15  Atl. 
807;  Frick  Co.  v.  Geiser  Mfg.  Co.,  100  Fed. 
94,  40  C.  C.  A.  291 ;  Independent  Electric  Co. 
v.  Jeffrey,  76  Fed.  981 ;  Regan  Vapor-Engine 
Co.  V.  Pacific  Gas-Engine  Co.,  49  Fed.  68,  1 
C.  C.  A.  169;  Aspinwall  v.  Gill,  32  Fed.  697 
[affirmed  in  140  U.  S.  669,  11  S.  Ct.  1015,  35 
L.  ed.  597]  ;  Bunker  v.  Stevens,  26  Fed.  245; 
Nesmith  v.  Calvert,  18  Fed.  Cas.  No.  10,123, 
2  Robb  Pat.  Cas.  311,  1  Woodb.  &  M.  34; 
Watson  V.  Harris,  31  Ont.  134. 

The  contract  will  not  be  enforced  where  the 
invention  as  patented  is  different. —  Bingham 
V.  McMurray,  30  Can.  Sup.  Ct.  159. 

75.  Bates  Mach.  Co.  v.  Bates,  87  111.  App. 
225  [affirmed  in  192  111.  138,  61  N.  E. 
518]. 

76.  Harrison  v.  Morton,  83  Md.  456,  35 
Atl.  99 ;  Johnson  v.  Wilcox,  etc..  Sewing 
Mach.  Co.,  27  Fed.  689,  23  Blatchf.  531; 
Wright  V.  Randel,  8  Fed.  591,  19  Blatchf. 
495;  Gay  p.  Cornell,  10  Fed.  Cas.  No.  5,280. 

I  Blatchf.  506,  Fish.  Pat.  Rep.  312;  Rath- 
bone  V.  Orr,  20  Fed.  Cas.  No.  11,585,  Fish. 
Pat.  Rep.  355,  6  McLean  131. 

Assignment  of  provisional  protection  gives 
an  equitable  title  only.  E.  M.  Powden's  Pat- 
ents Syndicate  v.  Smith,  [1904]  2  Ch.  86,  73 
L.  J.  Ch.  522,  52  Wkly.  Rep.  630. 

77.  Harrison  v.  Morton,  83  Md.  456,  35 
Atl.  99;  Wright  v.  Randel,  8  Fed.  591,  19 
Blatchf.  495. 

Title  vests  in  the  assignee,  although  patent 
issues  in  the  name  of  assignor. —  Consolidated 
Electric  Light  Co.  v.  Edison  Electric  Light 
Co.,  25  Fed.  719,  23  Blatchf.  412;  U.  S.  * 
Stamping  Co.  v.  Jewett,  7  Fed.  869,  18 
Blatchf.  469. 

78.  English  practice. —  Equitable  assign- 
ment maj"^  be  recorded  but  statute  refers  only 
to  legal  transfers.  In  re  Casey,  [1892]  1  Ch. 
104,  61  L.  J.  Ch.  61,  66  L.  T.  Rep.  N.  S.  93, 
40  Wkly.  Rep.  180  [affirming  65  L.  T.  Rep. 
N.  S.  40]. 

79.  See  supra,  XI,  A,  2,  a.  See  also  Macon 
Knitting  Co.  v.  Leicester  Mills  Co.,  65  N.  J. 
Eq.  138,  55  Atl.  401;  Thourot  v.  Holub,  80 
N.  Y.  Suppl.  1083;  Cogent  v.  Gibson,  33  Beav. 
557,  55  Eng.  Reprint  485;  Powell  v.  Peck, 

II  Can.  Sup.  Ct;  494  [affirming  8  Ont.  App. 
498,  and  reversing  26  Grant  Ch.  (U.  C.)  322]  ; 
Dalgleish  v.  Conboy,  26  U.  C.  C.  P. 
254. 

80.  See  infra,  XI,  B,  5,  d,  (ii),  (b).  See 
also  Barret  V.  Verdery,  93  Ga.  526,  21  S.  E. 

[XI.  A.  2.  d] 
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3.  Requisites  and  Validity  —  a.  In  General.  The  monopoly  granted  by  the 
patent  laws  is  one  entire  tiling,  and  cannot  be  divided  into  parts  except  as  author- 
ized by  law.^'  A  patentee  or  iiis  assigns  may  by  instrument  in  writing  assign, 
grant,  and  convey,  either  :  (1)  The  whole  patent,  comprising  the  exclusive  right  to 
make,  use,  and  vend  the  invention  throughout  the  United  States;  or  (2)  an  undi- 
vided part  or  share  of  that  exclusive  right ;  or  (3)  the  exclusive  right  under  the 
patent  within  and  throughout  a  specihed  j^art  of  the  United  States.**  A  transfer 
of  either  of  these  three  iinds  of  interests  is  an  assignment,  properly  speaking,  and 
vests  in  the  assignee  a  title  in  so  much  of  the  patent  itself.^  -^"y  assignment  or 
transfer  short  of  one  of  these  is  a  mere  license  giving  the  licensee  no  title  in  the 
patent.^*  Whether  a  transfer  of  a  particular  right  or  interest  under  a  patent  is 
an  assignment  or  a  license  does  not  depend  upon  the  name  by  which  it  calls  itself, 
but  upon  the  legal  effect  of  its  provisions.^^  Such  an  assignment  may  be  either 
absolute,  or  by  way  of  mortgage,  and  liable  to  be  defeated  by  non-performance  of 
a  condition  subsequent.^" 

b.  Form  and  Contents.  The  assignment  of  a  patent  must  be  an  assignment 
in  writing  signed  by  the  patentee,  his  assigns  or  legal  representatives,^'  and  like 


64;  Lord  v.  Owen,  35  111.  App.  382;  Ft. 
Wayne,  etc.,  R.  Co.  v.  Haberkorn,  15  Ind. 
App.  479,  44  N.  E.  322;  Kirschmann  v. 
Lediard,  61  Barb.  (N.  Y.)  573. 

81.  Pope  Wig.  Co.  V.  Gormully,  etc.,  Mfg. 
Co.,  144  U.  S.  238,  12  S.  Ct.  637,  36  L.  ed. 
419;  Waterman  v.  MacKenzie,  138  U.  S.  252, 
11  S.  Ct.  334,  34  L.  ed.  923. 

The  subject-matter  of  a  patent  is  not 
partible  except  in  respect  to  territorial  as- 
signment. Suydam  v.  Day,  23  Fed.  Cas.  No. 
13,654.  2  Blatchf.  20,  Fish.  Pat.  Rep.  88. 

In  England  part  of  a  patent  may  be  as- 
signed and  the  assignee  may  sue  as  to  that 
part.  Walton  v.  Lavater,  8  C.  B.  N.  S.  162, 
6  ,Jur.  N.  S.  1251,  29  L.  J.  C.  P.  275,  2  L.  T. 
Rep.  N.  S.  272,  98  E.  C.  L.  162;  Dunnieliff 
V.  Mallet,  7  C.  B.  N.  S.  209,  6  Jur.  N.  S.  252, 
29  L.  J.  C.  P.  70,  1  L.  T.  Rep.  N.  S.  514,  8 
Wkly.  Rep.  260,  97  E.  C.  L.  209. 

82.  U.  S.  Rev.  St.  (1878)  §  4898.  See  also 
Waterman  v.  MacKenzie,  138  U.  S.  252,  11 
S.  Ct.  334,  34  L.  ed.  923;  Paulus  v.  M.  M. 
Buck  Mfg.  Co.,  129  Fed.  594,  64  C.  C.  A. 
162;  Parker  v.  Haworth.  18  Fed.  Cas.  No. 
10,738,  2  Robb  Pat.  Cas.  725,  4  McLean  370; 
Potter  V.  Holland,  19  Fed.  Cas.  No.  11,329,  4 
Blatchf.  206,  1  Fish.  Pat.  Cas.  327. 

•  83.  Waterman  v.  MacKenzie,  138  U.  S. 
252,  11  S.  Ct.  334,  34  L.  ed.  923. 

84.  U.  S.  Rev.  St.  (1878)  §  4919  [U.  S. 
Com)).  St.  (1901)  p.  3394]. 

Reservation  of  part  of  the  right  in  the  ter- 
ritory referred  to  makes  the  instruniont  a 
licciiHc,  and  not  an  assignment.  Tiiltle  v. 
La  Dow,  54  Ilnn  (N.  Y.)  149,  7  N.  Y.  Suppl. 
277;  Waterman  v.  MacKenzie,  138  U.  S.  262, 
11  S.  Ct.  334,  34  L.  ed.  923;  Goodyear  r..  Day, 
10  Fed.  (las.  No.  5,506;  Hatfield  V.  Smitii. 
C.  D.  1891,  330;  Rice  ?;.  Boss,  C.  D.  18!)1, 
400;  C.  D.  1891,  457.  See  also  in/m,  XI,  B, 
1,  a. 

85.  Waterman  v.  MacKenzie,  138  II.  S. 
252,  1  1  S.  Ct.  334,  M  I,,  ed.  923. 

AssiRnment  and  license  defined  and  distin- 
guished.—  l)ii.l/,cll  r.  DiK'hcr  VVal cli-C lii,H(!  Mfg. 
Co.,  149  U.  K.  315,  13  S.  Ct.  886,  37  ed. 
749;  St.  Paul  IMow-WorkH  v.  Starliiig,  140 

[XI,  A,  8,  a] 


U.  S.  184,  11  S.  Ct.  803,  35  L.  ed.  404;  Salo- 
mons V.  U.  S.,  137  U.  S.  342,  11  S.  Ct.  88,  34 
L.  ed.  667 ;  Laver  v.  Dennett,  109  U.  S.  90.  3 
S.  Ct.  73,  27  L.  ed.  867;  Oliver  v.  Rumford 
Chemical  Works,  109  U.  S.  75,  3  S.  Ct.  61, 
27  L.  ed.  862;  Hayward  v.  Andrews,  108 
U.  S.  672,  1  S.  Ct.  544,  27  L.  ed.  271;  Burdell 
V.  Denig,  92  U.  S.  716,  23  L.  ed.  764;  Little- 
field  V.  Perry,  21  Wall.  (U.  S.)  205,  22  L.  ed. 
577;  Adams  v.  Burks,  17  Wall.  (U.  S.)  45.3, 
21  L.  ed.  700;  Nicholson  Pavement  Co.  y. 
Jenkins,  14  Wall.  (U.  S.)  452,  20  L.  ed.  777; 
Heaton  Peninsular  Button-Fastener  Co.  v. 
Eureka  Specialty  Co.,  77  Fed.  288,  25 
C.  C.  A.  267,  78  Ofif.  Gaz.  171,  35  L.  R.  A. 
267;  Anderson  v.  Filer,  50  Fed.  775,  1 
C.  C.  A.  659. 

Reservation  of  mill  right  will  not  prevent 
legal  transfer.    Russell  v.  Kern,  58  Fed.  382. 

Reservation  of  right  to  manufacture  does 
not  prevent  transfer.  Hamilton  v.  Kings- 
bury, 11  Fed.  Cas.  No.  5,984,  2  Ban.  &  A.  340, 
15  Blatchf.  64,  14  Ofi".  Gaz.  448. 

86.  U.  S.  Rev.  St.  (1878)  §  4898. 
Mortgage  constitutes  transfer  of  legal  title. 

■ — Waterman  v.  MacKenzie,  138  U.  S.  252,  11 
S.  Ct.  334.  34  L.  ed.  923 ;  Casey  Cavaroc,  96 
II.  S.  467,  24  L.  ed.  779;  Moore  v.  IMarsh,  7 
Wall.  (U.  S.)  515,  19  L.  ed.  37;  Gayler  i\ 
Wilder,  10  How.  (U.  S.)  477,  13  L.  ed.  504; 
Conard  v.  Atlantic  Ins.  Co.,  1  Pet.  (U.  S.) 
386,  7  L.  ed.  189;  Waterman  v.  Shiimian,  55 
Fed.  982,  5  C.  C.  A.  371;  Paper  Bag  Cases, 
C.  D.  1882,  197;  Littlefleld  v.  Perry,  7  Off. 
Gaz.  964. 

An  assignment  in  trust  carries  the  legal 
title.  Canipboll  v.  James,  4  Fed.  Cas.  No. 
2,361,  4  Ban.  &  A.  456,  17  Blatchf.  42,  18  Oil'. 
Gaz.  979. 

87.  U.  S.  Rev.  St.  (1878)  §  4898.  See  also 
,lcw<!tt  )•.  Atwood  Suspender  Co.,  100  Fed. 
647;  Baldwin  /•.  Sibley,  2  Fed.  Cas.  No.  805, 
1  ClilV.  150;  Newton"  r.  Buck,  75  OIV.  (Ja/.. 
673;  l)uvorgi(>r  V.  Fellows,  10  B.  &  C.  826,  8 
L.  .1.  K.  li.  O.  S.  270,  2  M.  &  P.  381.  21 
10.  C.  1,.  316  \aj]\:rmvd  in  1  CI.  &  F.  39.  6  Kiig. 
l!c|.riiil  S:il|;  Dalgleisli  r.  Conbov,  26  IJ.  C. 
C.  P.  254, 
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any  deed  must  be  free  from  ambiguity ;  but  no  particular  form  of  written 
instrument  is  required.^^  An  instrument  worded  as  a  mere  license  may,  on 
account  of  the  actual  interest  conve^'ed,  amount  to  an  assignment.™ 

e.  Validity,  The  validity  of  an  assignment  of  a  patent  is  determined  by  the 
same  considerations  as  apply  to  other  deeds  and  contracts.^' 

4.  Recording  ^'^  —  a.  In  General.  By  statute,  an  assignment,  grant,  or  convey- 
ance must  be  recorded  in  the  patent  office  within  three  months,  or  it  will  be  void 
as  against  any  subsequent  purchaser  without  notice.^^    Within  that  period,  the 


Consent  in  writing  to  transfer  by  another 
is  valid.  Sherman  v.  Champlain  Transp.  Co., 
31  Vt.  162. 

88.  Dudley  v.  Suddotli,  91  Ala.  349,  8  So. 
873 ;  Hill  Tluiermer,  13  Ind.  351 ;  Harmon 
f.  Bird,  22  Wend.  (N.  Y.)  113;  Washburn, 
etc.,  Mfg.  Co.  V.  Haish,  4  Fed.  900,  10  Biss. 
65;  Clark  v.  Scott,  5  Fed.  Cas.  No.  £,833,  9 
Bldtchf.  301,  5  Fish.  Pat.  Cas.  245,  2  Off. 
Gaz.  4 ;  United  Nickel  Co.  v.  American  Nickel- 
Plating  Works,  24  Fed.  Cas.  No.  14,405,  4 
Ban.  &  A.  74. 

Mistake  in  name  of  the  invention  trans- 
ferred is  not  vital.  Holden  v.  Curtis,  2  N.  H. 
61 :  Case  v.  Morey,  1  N.  H.  347. 

Designation  of  assignee  by  last  name  only 
is  sufficient  where  his  identity  is  certain. 
Fisk  V.  Hollander,  MacArthur  &  M.  (D.  C.) 
355. 

Assignment  to  a  person  named  "  et  al."  is 

valid.  Bliss  v.  Eeed,  102  Fed.  903  ^affirmed 
in  106  Fed.  314,  45  C.  C.  A.  304]. 

89.  Canda  v.  ]Michigan  Malleable  Iron  Co., 
123  Fed.  95  [modified  in  124  Fed.  436]; 
D.  M.  Sechler  Carriage  Co.  v.  Deere,  etc.,  Co , 
113  Fed.  285,  51  C.  C.  A.  242;  Piaget  Novelty 
Co.  V.  Headley,  107  Fed.  134  [affirmed  in  108 
Fed.  870,  48  C.  C.  A.  116];  Jonathan  Mills 
Mfg.  Co.  V.  Whitehurst,  56  Fed.  589;  Regan 
Vapor-Engine  Co.  v.  Pacific  Gas-Engine  Co., 
49  Fed.  68,  1  C.  C.  A.  169;  Lowry  v.  Cowles 
Electric  Co.,  C.  D.  1893,  549. 

A  general  transfer  of  property  carries  pat- 
ents. Philadelphia,  etc.,  R.  Co.  v.  Trimble,  10 
Wall.  (U.  S.)  367,  19  L.  ed.  948;  Shelby 
Steel  Tube  Co.  v.  Delaware  Seamless  Tube 
Co.,  151  Fed.  64  [affirmed  in  160  Fed.  928] ; 
Schaum  v.  Baker,  21  Fed.  Cas.  No.  12,440. 

90.  Douglass  v.  Campbell,  24  Ohio  Cir.  Ct. 
241 ;  Union  Switch,  etc.,  Co.  v.  Johnson  R. 
Signal  Co.,  61  Fed.  940,  10  C.  C.  A.  176 
[reversing  59  Fed.  20]  ;  Ritter  v.  Serrell,  20 
Fed.  Cas.  No.  11,866,  2  Blatchf.  379;  Lowry 
V.  Cowles  Electric  Co.,  C.  D.  1893,  549;  Rapp 
V.  Killing,  C.  D.  1890,  483. 

91.  Nicholson  Pavement  Co.  v.  Jenkins,  14 
Wall.  (U.  S.)  452,  20  L.  ed.  777;  Kansas 
City  Hay-Press  Co.  v.  Devol,  72  Fed.  717 
[reversed  on  other  grounds  in  81  Fed.  726, 
26  C.  C.  A.  578];  National  Folding  Box, 
etc.,  Co.  V.  American  Paper  Pail,  etc.,  Co.,  55 
Fed.  488;  Gibson  v.  Cook,  10  Fed.  Cas. 
No.  5,393,  2  Blatchf.  144,  Fish.  Pat.  Rep. 
415. 

Lack  of  consideration  invalidates  the  as- 
signment of  a  patent.  Cowles  v.  Rochester 
Folding  Box  Co.,  81  N.  Y.  App.  Div.  414,  80 
N.  Y.  Suppl.  811  [affirmed  in  179  N.  Y.  87, 
71  N.  E.  468]. 


An  assignment  by  a  person  of  unsound 
mind  is  void.  Colburn  v.  Van  Velzer,  11  Fed. 
795,  3  McCrary  650. 

Assignment  void  for  fraud  see  Goldsmith 
V.  Koopman,  140  Fed.  618. 

Misrepresentations. —  Misrepresentations  by 
a  vendor  of  a  patent  right  entitle  the  vendee 
to  rescind  where  they  amount  to  an  untrue 
statement  of  some  present  fact  (Bell  v.  Felt, 
102  111.  App.  218;  Lederer  v.  Yule,  67  N.  J, 
Eq.  65,  57  Atl.  309 ;  Lindsay  v.  Roraback,  57 
N.  C.  124;  Hull  v.  Fields,  76  Va.  594)  ;  but 
a  mere  promise  or  prediction  is  not  sufficient 
( Lederer  v.  Yule,  supra ) ,  and  misrepresenta- 
tions amounting  to  mere  "  trade  talk  "  will 
not  vitiate  a  sale  (  Des  Moines  Ins.  Co.  v.  Mc- 
Intire,  99  Iowa  50,  68  N.  W.  563). 

Where  the  whole  transaction  is  founded 
upon  a  mistake  of  fact,  the  sale  is  void. 
Burrall  v.  Jewett,  2  Paige  (N.  Y.)  134. 

92.  Agreement  for  assignment  see  supra, 
XI,  A,  2,  e. 

Assignment  of  license  see  infra,  XI,  B, 
1,  f. 

Record  as  evidence  see  infra,  XIII,  C,  14,  h. 

93.  U.  S.  Rev.  St.  (1878)  §  4898. 
Purchaser  may  rely  on  record  see  Gates 

Iron  Works  v.  Eraser,  153  U.  S.  332,  14  S.  Ct. 
883,  38  L.  ed.  734;  Paulus  v.  M.  M.  Buck 
Mfg.  Co.,  129  Fed.  594,  64  C.  C.  A.  162; 
Secombe  v.  Campbell,  2  Fed.  357,  18  Blatchf. 
108;  Campbell  v.  James,  2  Fed.  338,  18 
Blatchf.  92;  Boyd  v.  McAlpin,  3  Fed.  Cas. 
No.  1,748,  3  McLean  427,  2  Robb  Pat.  Cas. 
277;  Newell  v.  West,  18  Fed.  Cas.  No.  10,150, 
2  Ban.  &  A.  113,  13  Blatchf.  114,  9  Off.  Gaz. 
1110,  8  Off.  Gaz.  598. 

Record  within  three  months  fixes  title  see 
Aspinwall  Mfg.  Co.  v.  Gill,  32  Fed.  697  [af- 
firmed in  140  U.  S.  669,  11  S.  Ct.  1015,  35 
L.  ed.  597]. 

English  practice. — Assignee  cannot  sue  un- 
til the  deed  is  recorded.  ChoUet  v.  Hoffman, 
7  E.  &  B.  686,  3  Jur.  N.  S.  935,  26  L.  J.  Q.  B. 
249,  5  Wkly.  Rep.  573,  90  E.  C.  L.  686.  As- 
signment is  good  against  the  assignor,  al- 
though not  recorded.  Hassall  v.  Wright,  L.  R. 
10  Eq.  509,  40  L.  J.  Ch.  145,  18  Wkly.  Rep. 
821.  Purchaser  with  notice  has  no  equity. 
New  Ixion  Tvre,  etc.,  Co.  v.  Spilsbury,  [1898] 
2  Ch.  484,  67  L.  J.  Ch.  557,  79  L.  T.  Rep. 
N.  S.  229  [affirming  [1898]  2  Ch.  137,  67 
L.  J.  Ch.  424,  78  L.  T.  Rep.  N.  S.  543,  46 
Wkly.  Rep.  567]. 

Estoppel  to  allege  failure  to  record  see 
Hassall  v.  Wright,  L.  R.  10  Eq.  509,  40  L.  J. 
Ch.  145,  18  Wkly.  Rep.  821.  High  court  of 
justice  has  jurisdiction  over  register  and  may 
expunge  or  order  correction.    In  re  Horsley, 
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three  months,  an  unrecorded  prior  assignment  will  prevail.'^^  This  statute  is 
merely  directory  for  the  protection  of  Ijona  fide  purchasers  without  notice,  and 
does  not  require  the  recording  of  an  assignment  within  three  months  as  a  pre- 
requisite to  its  validity Hence,  as  between  the  parties  and  as  against  everyone 
except  a  subsequent  purchaser  without  notice,  an  unrecorded  assignment  is  good.'* 
The  assignment  of  a  patent  not  yet  issued  need  not  be  recorded.'"^  Nor  is  it 
necessary  that  an  assignment  of  a  patent  by  a  bankruptcy  court  to  the  assignee 
of  the  owner  of  the  patent  be  recorded.''^ 

b.  Notice.  An  unrecorded  written  assignment  is  good  against  a  subsequent 
purchaser  having  actual  or  constructive  notice  of  it.^^ 

e.  Acknowledgment  Before  Notary.  If  the  assignment  is  acknowledged  before 
a  notary  public  or  certain  other  officers,  the  certificate  of  the  notary  or  other  offi- 
cer is  prima  facie  evidence  of  execution.^  The  acknowledgment  of  an  assignment 
of  a  patent  relates  to  the  date  of  the  assignment.^ 

5.  Construction  AND  Operation  —  a.  In  General.  Assignments  and  grants  of 
patent  rights  are  subject  to  the  same  rules  of  construction  as  other  contracts.^ 


L.  E.  8  Eq.  475,  39  L.  J.  Ch.  157,  21  L.  T. 
Eep.  N.  S.  345,  17  Wkly.  Eep.  1054;  In  re 
Morey,  25  Beav.  581,  6  Wkly.  Eep.  612,  53 
Eng.  Eeprint  759;  In  re  Morgan,  24  Wkly. 
Eep.  245.  Master  of  rolls  may  expunge  entry 
wrongfully  made.  Re  Green,  24  Beav.  145,  53 
Eng.  Eeprint  312;  In  re  Horsley,  L.  E.  4  Ch. 
784,  17  Wkly.  Eep.  1000. 

Canadian  practice. — Assignment  is  good  be- 
tween parties  without  record^  but  not  against 
subsequent  purchasers.  Doyon  v.  Canadian 
Fire  Extinguishing  Co.,  14  Quebec  Super.  Ct. 
367. 

94.  Gibson  v.  Cook,  10  Fed.  Cas.  No.  5,393, 
2  Blatchf.  144.  Fish.  Pat.  Eep.  415. 

95.  Winfrey  v.  Gallatin,  72  Mo.  App.  191; 
Pitts  V.  Whitman,  19  Fed.  Cas.  No.  11,196,  2 
Eobb  Pat.  Cas.  189,  2  Story  609. 

96.  Black  v.  Stone,  33  Ala.  327;  Peck  v. 
Bacon,  18  Conn.  877;  Hildreth  v.  Turner,  17 
111.  i84;  McKernan  v.  Hite,  6  Ind.  428;  Moore 
f.  Bare,  11  Iowa  198;  Sone  v.  Palmer,  28  Mo. 
539;  Holden  v.  Curtis,  2  N.  H.  61;  Home  v. 
Chatham,  64  Tex.  36;  Maurice  v.  Devol,  23 
W.  Va.  247;  Shelby  Steel  Tube  Co.  v.  Dela- 
ware Seamless  Tube  Co.,  151  Fed.  64;  Boyd 
V.  McAlpin,  3  Fed.  Cas.  No.  1,748,  3  McLean 
427,  2  Eobb  Pat.  Cas.  277 ;  Case  v.  Eedfield,  5 
Fed.  Cas.  No.  2,494,  4  McLean  526,  2  Eobb 
Pat.  Cas.  741;  Hall  v.  Speer,  11  Fed.  Cas. 
No.  5,947",  1  Pittsb.  (Pa.)  513;  Pitts  v.  Whit- 
man, 19  Fed.  Cas.  No.  11,196,  2  Eobb  Pat. 
Cas.  189,  2  Story  609;  TurnbuU  Weir  Plow 
Co.,  24  Fed.  Cas.  No.  14,244,  1  Ban.  &  A.  544, 
6  Biss.  225,  7  OIT.  Gaz.  173;  Van  Hook  v. 
Wood,  28  Fed.  ('as.  No.  16,854. 

Purchaser  without  consideration. — An  un- 
r(!c(n(h'd  iissifriinicnt  i.s  good  against  a  later 
asHlgiinuMit  witlioiit  consideration.  Saxton  V. 
AiillniMii,  15  Ohio  St.  471. 

97.  Wright  V.  Eandcl,  8  Fed.  591,  19 
Hlatclif.  495. 

98.  Prime  r.  Brandon  Mfg.  Co.,  19  Fed. 
CaH.  No.  1 1,421,  4  Ban.  &  A.  379,  16  Blatclif. 
453. 

99.  Coleman  v.  Hyaii,  33  Misc.  (N.  Y.)  715, 
(IH  N.  Y.  Siippl.  25:t ;  linpgood  |).  KoHciiMtock, 
23  l''c(l.  H(l,  '.>;)  I'.lnlchf.  95;  Dure  MoylHlnii, 
6  Fed.  -193,  18  liliilclif.  518;  AHlicroft  v.  VVal- 
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worth,  2  Fed.  Cas.  No.  580,  5  Fish.  Pat.  Cas. 
528,  Holmes  152,  2  Off.  Gaz.  546 ;  Continental 
Windmill  Co.  v.  Empire  Windmill  Co.,  6  Fed. 
Cas.  No.  3,142,  8  Blatchf.  295,  4  Fish.  Pat. 
Cas.  428;  Valentine  v.  Marshal,  28  Fed.  Cas. 
No.  16,812a. 

Knowledge  of  facts  sufficient  to  put  a  party 
on  inquiry  will  bind  him  as  notice.  Stanton 
Mfg.  Co.  V.  McFarland,  (N.  J.  Ch.  1895J  30 
Atl.  1058  {affirmed  in  53  N.  J.  Eq.  649,  33 
Atl.  962,  51  Am.  St.  Eep.  647] ;  Auburn  But- 
ton Co.  V.  Sylvester,  72  Hun  (N.  Y.)  498,  25 
N.  Y.  Suppl.  237  [affirmed  in  147  N.  Y.  714, 
42  N.  E.  721]  ;  Jonathan  Mills  Mfg.  Co.  v. 
Whitehurst,  72  Fed.  496,  19  C.  C.  A.  130; 
National  Heeling-Mach.  Co.  v.  Abbott,  70 
Fed.  54;  Waterman  v.  Shipman,  55  Fed.  982, 
5  C.  C.  A.  371;  Kearney  v.  Lehigh  Valley  E. 
Co.,  27  Fed.  699;  Hamilton  v.  Kingsbury,  4 
Fed.  428,  17  Blatchf.  460;  Prime  v.  Brandon 
Mfg.  Co.,  19  Fed.  Cas.  No.  11,421,  4  Ban.  &  A. 
379,  16  Blatchf.  453. 

Notice  held  insufficient  see  Eegan  Vapor- 
Engine  Co.  V.  Pacific  Gas-Engine  Co.,  49  Fed. 
68,  1  C.  C.  A.  169. 

A  purchaser  with  notice  holds  in  trust  for 
the  first  assignee.  Whitney  v.  Burr,  115  III. 
289,  3  N.  E.  434;  Pontiac  Knit  Boot  Co.  v. 
Merino  Shoe  Co.,  31  Fed.  286. 

1.  Act  March  3,  1897,  29  U.  S.  St.  at  L.  693. 
Act  applies  to  instruments  executed  before 

its  passage. —  Lanyon  Zinc  Co.  v.  Brown,  115 
Fed.  150,  53  C.  C.  A.  354;  De  Laval  Separator 
Co.  V.  Vermont  Farm-Mach.  Co.,  109  Fed. 
813. 

The  signature  of  the  assignor  need  not  bo 
proved  where  tlie  assignment  is  duly  acknowl- 
edged before  a  notary.  Now  York  Pharmical 
Assoc.  V.  Tilden,  14  Fed.  740,  21  Blatchf.  190. 
(!onvorsoly,  it  is  not  eHscntial  to  the  validity 
of  an  nssignment  of  a  patent  that  it  should 
be  iicknowlcdgcd,  whore  the  genuineness  of 
the  uHsignor's  signnture  is  proved.  Clancy  V. 
Troy  l!oltiiig,  olc,  ('o.,  162  IVd.  188  Ircvorscd 
on  other  grounds  in  157  Kod.  5511. 

2.  Murray  Co.  i;.  Continental  Gin  Co.,  149 
Fed.  9H!),  79  C.  C.  A.  499. 

3.  Intent  rather  than  technical  form  con- 
trols.—  See  (lowloH  Electric  Smelting,  etc.,  Co. 


PATENTS 


[30  Cyc]  949 


b.  Warranty.  The  assignment  of  a  patent  creates  an  implied  warranty  of 
title  in  the  assignor,*  bat  no  warranty  tliat  the  patent  is  valid,'^  or  tliat  the 
invention  does  not  infringe  prior  patents." 

c.  Rights  and  Interests  Conveyed  —  (i)  In  General.  Within  the  hmits  of 
tlic  grant  the  assignee  lias  the  same  rights  as  were  formerly  possessed  by  the  pat- 
entee.'' An  assignment  of  all  the  grantor's  right,  title,  and  interest  in  and  to  a 
certain  patent  carries  only  the  existing  interest  of  the  grantor  at  the  term  of  tlie 
assignment.^  Words  restricting  tlie  grant  to  snch  patents  as  the  grantor  "holds 
in  his  own  right "  do  not  exclude  patents  of  which  his  tenure  is  not  exclnsive.^ 
An  assignment  of  an  invention  as  described  in  the  specifications  filed  covers  all 
the  devices  claimed  therein  to  be  patentable,  and  not  merely  such  as  are  covered 
by  the  patent  as  ultimately  issued.^"  But  an  assignment  of  all  right,  title,  and 
interest  in  an  improvement  of  a  machine  already  patented  conveys  no  interest  in 
the  original  patent.^^  An  assignee  may  bring  suit  in  his  own  name  and  may 
transfer  the  whole  or  a  part  of  his  interest.-'^ 


V.  Lowrey,  79  Fed.  331,  24  C.  C.  A.  616; 
Kearney  'i'.  Lehigh  Valley  R.  Co.,  27  Fed. 
699. 

Contemporaneous  instruments  referring  to 
same  matter  construed  together  see  Ham- 
mond (,-.  Mason,  etc.,  Organ  Co.,  92  U.  S.  724, 
23  L.  ed.  767;  Levy  v.  Dattlebaum,  63  Fed. 
902 ;  Regan  Vapor-Engine  Co.  v.  Paciiic  Gas- 
Engine  Co.,  47  Fed.  511  [reversed  on  other 
grounds  in  49  Fed.  68,  1  C.  C.  A.  169]. 

Particular  contracts  construed  see  Stand- 
ard Combustion  Co.  v.  Farr,  9  Ohio  Dec.  (Re- 
print) 509,  14  Cine.  L.  Bui.  201;  Reese's  Ap- 
peal, 122  Pa.  St.  392,  15  Atl.  807;  Geiser 
Mfg.  Co.  V.  Frick  Co.,  92  Fed.  189 ;  Lowry  v. 
Cowles  Electric  Smelting,  etc.,  Co.,  56  Fed. 
488;  Adriance  v.  McCormick  Harvesting 
Mach.  Co.,  55  Fed.  288  [affirmed  in  56  Fed. 
918,  6  C.  C.  A.  168];  Siebert  Cylinder  Oil- 
Cup  Co.  V.  Beggs,  32  Fed.  790;  Buckley  v. 
Sawyer  Mfg.  Co.,  7  Fed.  358,  2  McCrary  350 ; 
Emigh  V.  Chicago,  etc.,  R.  Co.,  8  Fed.  Cas. 
No.  4,448,  1  Biss.  400,  2  Fish.  Pat.  Cas.  387. 

4.  Macon  Knitting  Co.  v.  Leicester  Mills 
Co.,  65  N.  J.  Eq.  138,  55  Atl.  401;  Herzog  v. 
Hevman,  8  Misc.  (N.  Y.)  27,  28  N.  Y.  Suppl. 
74;  Carman  v.  Trude,  25  How.  Pr.  (N.  Y.) 
440;  Faulks  v.  Kamp,  3  Fed.  898,  17  Blatchf. 
432. 

Purchaser  must  investigate  prior  claims  of 
which  he  has  notice  sufficient  to  put  him  on 
inquiry.  Chambers  v.  Smith,  5  Fed.  Cas.  No. 
2,582,' 5  Fish.  Pat.  Cas.  12,  7  Phila.  (Pa.) 
575. 

5.  Connecticut. —  Bull  v.  Pratt,  1  Conn. 
342. 

Indiana. — -Detrick  v.  McGlone,  46  Ind.  291. 
Maine. —  Elmer  v.  Pennel,  40  Me.  430. 
MassacMisetts. —  Gilmore    v.    Aiken,  118 
Mass.  94. 

Michigan. —  Brazel  v.  Smith,  141  Mich.  628, 
104  N.  W.  1097. 

New  Jersey. —  Barclay  v.  Charles  Roome 
Parmele  Co.,  70  N.  J.  Eq.  218,  61  Atl.  715; 
Macon  Knitting  Co.  v.  Leicester  Mills  Co.,  65 
N.  J.  Eq.  138,  55  Atl.  401. 

Neio  York. —  Nilsson  v.  De  Haven,  47  N.  Y. 
App.  Div.  537,  62  N.  Y.  Suppl.  506  [affirmed 
in  168  N.  Y.  656,  61  N.  E.  1131].  But  see 
Herzog  v.  Hevman,  151  N.  Y.  587,  45  N.  E. 
1127,  56  Am.  St.  Rep.  646. 


United  States. —  Milligan  v.  Lalance,  etc., 
Mfg.  Co.,  21  Fed.  570. 

England. —  Otto  v.  Singer,  62  L.  T.  Rep. 
N.  S.  220. 

6.  Rhodes  v.  Ashurst,  176  111.  351,  52  N.  E. 
118;  Standard  Button  Fastening  Co.  v- 
Harney,  155  Mass.  507,  29  N.  E.  1148;  Horne 
V.  Hoyle,  27  Fed.  216. 

An  express  warranty  against  infringement 
may  be  made.  Green  v.  Watson,  10  Ont.  App. 
113  [affirming  2  Ont.  627]. 

7.  U.  S.  Rev.  St.  (1878)  §§  4895,  4898 
[U.  S.  Comp.  St.  (1901)  p.  3385].  See  also 
Waterman  v.  Mackenzie,  138  U.  S.  252,  11 
S.  Ct.  334,  34  L.  ed.  923;  Gayler  v.  Wilder, 
10  How.  (U.  S.)  477,  13  L.  ed.  504;  Werder- 
man  v.  Societe  Generale  d'Electrieite,  19  Ch. 
D.  246,  45  L.  T.  Rep.  N.  S.  514,  30  Wkly.  Rep. 
33. 

After  assignment  the  assignor  cannot  make 
or  sell  the  invention  and  he  may  be  enjoined 
from  so  doing.  Bennett  v.  Wortman,  2  Ont. 
L.  Rep.  292. 

8.  Waterman  v.  Shipman,  130  N.  Y.  301, 
29  N.  E.  Ill;  Regan  Vapor-Engine  Co.  v. 
Pacific  Gas-Engine  Co.,  47  Fed.  511  [reversed 
on  other  grounds  in  49  Fed.  68,  1  C.  C.  A. 
169];  Turnbull  v.  Weir  Plow  Co.,  14  Fed. 
108,  9  Biss.  334;  Ashcroft  v.  Walworth,  2 
Fed.  Cas.  No.  580,  5  Fish.  Pat.  Cas.  528, 
Holmes  152,  2  Off.  Gaz.  546;  Goodyear  v. 
Carv,  10  Fed.  Cas.  No.  5,562,  4  Blatchf.  271, 
1  Fish.  Pat.  Cas.  424 ;  Turnbull  v.  Weir  Plow 
Co.,  24  Fed.  Cas.  No.  14.244,  1  Ban.  &  A.  544, 
6  Biss.  225,  7  Off.  Gaz.  173. 

9.  Lowry  v.  Cowles  Electric  Smelting,  etc., 
Co.,  56  Fed.  488;  Wetherill  v.  Passaic  Zinc 
Co.,  29  Fed.  Cas.  No.  17,465,  6  Fish.  Pat.  Cas. 
50,  2  Off.  Gaz.  471,  9  Phila.  (Pa.)  385. 

10.  Puetz  V.  Bransford,  31  Fed.  458. 

11.  Leach  i:  Dresser,  69  Me.  129. 

12.  U.  S.  Rev.  St.  (1878)  §  4919  [U.  S. 
Comp.  St.  (1901)  p.  3394];  Waterman  v. 
Mackenzie,  138  U.  S.  252,  11  S.  Ct.  334,  34 
L.  ed.  923 ;  Boesch  v.  Graff,  133  U.  S.  697,  10 
S.  Ct.  378,  33  L.  ed.  787;  Rude  v.  Westcott, 
130  IT.  S.  152,  9  S.  Ct.  463,  32  L.  ed.  888; 
D.  M.  Sechler  Carriage  Co.  v.  Deere,  etc.,  Co., 
113  Fed  285,  51  C.  C.  A.  242;  Paine  v.  Trask, 
56  Fed.  233,  5  C.  C.  A.  497 ;  Cook  v.  Bidwell, 
8  Fed.  452. 
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(ii)  RioiiTS  IN  Extended  Term}^  The  extent  to  which  an  assignee  may 
enjoy  tlie  benefits  of  an  extended  term  of  a  patent  depends  entirely  upon  the 
stipulations  of  tlie  contract."  The  operation  of  such  an  instrument  is  not  lim- 
ited to  the  term  specified  in  tlie  patent  where  the  instrument  contains  apt  words 
to  show  that  the  parties  intended  that  its  operation  should  be  more  coniprehen- 
sive;^^  but  in  the  absence  of  a  specific  provision  to  that  effect  an  assignment  of 
letters  patent  does  not  carry  with  it  any  interest  in  asubseqiiently  extended  term.'* 
Where,  however,  the  conveyance  is  of  the  invention,  before  the  issue  of  letters 
patent  therefor,  the  assignee  is  entitled,  unless  the  insti'ument  of  assigmnetit 
shows  a  different  intention,  to  obtain  a  renewal  at  the  expiration  of  the  original 
term 

(ill)  Rights  in  Reissue.  Where  after  assignment  a  patent  is  reissued  the 
rights  of  the  assignee  are  the  same  under  a  reissued  patent  as  under  the  original.'* 
But  the  assignee  must  consent  to  or  ratify  such  reissue.'^ 

(iv)  AFTER-AcquiBED  TiTLE.  Where  an  instrument  of  transfer  is  made 
when  the  assignor  has  no  title,  an  after-acquired  title  inures  to  the  benefit  of  the 
assignee.'^" 

(v)  Rights  of  A  ction  For  Past  Infringement.  The  assignee  of  a  patent 
does  not  acquire  a  right  of  action  for  past  infringement  lanless  so  specified  in  the 
assignment.^'    But  when  the  assignment  includes,  expressly  or  impliedly,  all 


13.  Rights  of  licensees  see  infra,  XI,  B, 
1,  c. 

14.  Mitehell  v.  Hawley,  16  Wall.  (U.  S.) 
544,  21  L.  ed.  322;  Adams  v.  Bridgewater 
Iron  Co.,  26  Fed.  324;  Fire  Extinguisher 
Mfg.  Co.  V.  Graham,  16  Fed.  543;  Aiken  v. 
Dolan,  1  Fed.  Cas.  No.  110,  3  Fish.  Pat.  Cas. 
197;  Chase  v.  Walker,  5  Fed.  Cas.  No.  2,630, 
3  Fisli.  Pat.  Cas.  120;  Day  v.  Union  India- 
Rubber  Co.,  7  Fed.  Cas.  No.  3,691,  3  Blatchf. 
488  [affirmed  in  20  How.  216,  15  L.  ed.  883]  ; 
Van  Hook  v.  Wood,  28  Fed.  Cas.  No.  16,855. 

15.  Nicholson  Pavement  Co.  v.  Jenkins,  14 
Wall.  (U.  S.)  452,  20  L.  ed.  777;  Philadel- 
phia, etc.,  R.  Co.  V.  Trimble,  10  Wall.  (U.  S.) 
367,  19  L.  ed.  948;  Case  v.  Redfield,  5  Fed. 
Cas.  No.  2,494,  4  McLean  526,  2  Robb  Pat. 
Cas.  741;  Chase  v.  Walker,  5  Fed.  Cas.  No. 
2,030,  3  Fish.  Pat.  Cas.  120;  Gear  v.  Gros- 
venor.  10  Fed.  Cas.  No.  5,291,  6  Fish.  Pat. 
Cas.  314,  Holmes  215,  3  Off.  Gaz.  380;  Gear 
V.  Holmes,  10  Fed.  Cas.  No.  5,292,  6  Fish. 
Pat.  Cas.  595;  Goodyear  v.  Cary,  10  Fed.  Cas. 
No.  5,562,  4  Blatchf.  271,  1  Fish.  Pat.  Cas. 
424;  Pitts  V.  Hall,  19  Fed.  Cas.  No.  11,193,  3 
Blatchf.  201;  Ruggles  v.  Eddy,  20  Fed.  Cas. 
No.  12,117,  10  Blatchf.  52,  5  Fish.  Pat.  Cas. 
581;  Ravlea  v.  Dubuque,  etc.,  R.  Co.,  21  Fed. 
Cas.  No.-  12,417,  3  Ban.  &  A.  219,  5  Dill.  561; 
Thayer  v.  Wales,  23  F(h1.  Cas.  No.  13,872,  5 
Fish.  Pat.  Cas.  130;  Wilson  v.  Turner,  30  Fed. 
Cas.  No.  17,845,  Fish.  Pat.  Rep.  28,  Taney 
278  [affirmed  in  4  How.  712,  11  L.  ed.  1171]. 

16.  (ioodycar  ().  Day,  0  Duer  (N.  Y.)  154; 
Wilson  V.  UouHHcau,  4  How.  (U.  S.)  ()46,  11 
^J.  m\.  1141;  lUoomcr  v.  Stolley,  3  Fed.  Cas. 
No.  1,559.  l-'isli.  Pat.  Rej).  37(i,  5  McLean 
158;  15ro()kH  r.  Hickncll,  4  Fed.  Cas.  No. 
1,915,  Kisli.  Pat.  |{ep.  (15,  4  McLean  04;  Gear 
V.  (JroHVcnoi',  10  \<\'t\.  Cas.  No.  5,291,  (i  Fish. 
Pat.  (;aH.  314,  [IoIiiich  215,  3  OIL  (Jaz.  3H0; 
GiiHOM  V.  (!(K)k.  10  Fed.  Cas.  No.  5,393,  2 
Bliilchl.  I'M,  {''inh,  Pat.  Rep.  415;  (Joodyear 
V.  Iliillihni,   Id  |i\m1.  ('as.  No.  5,573,  3  I't'iHh. 
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Pat.  Cas.  251,  2  Hughes  492;  Jenkins  v. 
Nicolson  Pavement  Co.,  13  Fed.  Cas.  No. 
7,273,  1  Abb.  567,  4  Fish.  Pat.  Cas.  201 
[reversed  on  other  grounds  in  14  Wall. 
452,  20  L.  ed.  777] ;  Phelps  v.  Comstock,  19 
Fed.  Cas.  No.  11,075,  Fish.  Pat.  Rep.  215,  4 
McLean  353;  Waterman  v.  Wallace,  29  Fed. 
Cas.  No.  17,261,  2  Ban.  &  A.  126,  13  Blatchf. 
128;  Woodworth  v.  Sherman,  30  Fed.  Cas. 
No.  18,019,  2  Robb  Pat.  Cas.  257,  3  Story 
171. 

No  right  to  extension  implied. —  Johnson 
V.  Wilcox,  etc..  Sewing  Mach.  Co.,  27  Fed. 
689,  23  Blatchf.  531;  Bloomer  v.  Stolley,  3 
Fed.  Cas.  No.  1,559,  Fish.  Pat.  Rep.  376,  5 
McLean  158;  Mowry  v.  Grand  St.,  etc.,  R. 
Co.,  17  Fed.  Cas.  No.  9,893,  10  Blatchf.  89,  5 
Fish.  Pat.  Cas.  580;  Wetherill  v.  Passaic  Zinc 
Co.,  29  Fed.  Cas.  No.  17,465,  6  Fish.  Pat. 
Cas.  50,  2  Off.  Gaz.  471,  9  Phila.  (Pa.)  385. 

17.  Hendrie  v.  Sayles,  98  U.  S.  546,  25 
L.  ed.  176. 

18.  U.  S.  Rev.  St.  (1878)  §  4895  [U.  S, 
Comp.  St.  (1901)  p.  3385].  See  also  Gay- 
lord  V.  Case,  5  Ohio  Dec.  (Reprint)  413,  5 
Am.  L.  Rec.  494;  Wilson  a  Rousseau,  4  How. 
(U.  S.)  646,  11  L.  ed.  1141;  Potter  v.  Hol- 
land, 19  Fed.  Cas.  No.  11,329,  4  Blatchf.  200, 

1  Fish.  Pat.  Cas.  327;  Smith  Mercer.  22 
Fed.  Cas.  No.  13,078,  5  Pa.  L.  J.  529. 

19.  Burdell  v.  Denio-,  4  Fed.  Cas.  No.  2,142, 

2  Fish.  Pat.  Cas.  588;  Meyer  v.  Baile^',  17 
Fed.  Cas.  No.  9,516,  2  Ban.  &  A.  73,  8  OIL 
Gaz.  437. 

20.  (ioltfrioa  r.  l\liller,  104  U.  S.  521,  26 
L.  cd.  851;  Kcono  Mai'li.  Co.  r.  Barratt,  100 
Fed.  590,  40  C.  C.  A.  571;  Curran  v.  Burd- 
aall,  20  Fed.  835;  Faulks  v.  Kaniii,  3  Fed. 
898,  17  Blatchl".  432;  Fnunona  c.  Slaudin,  8 
\hM\.  ('as.  No.  4,470,  2  Ban.  &  A.  199,  9  OIL 
Gaz.  352.  Vompare,  Perry  v.  Corning,  19  Fed. 
Cas.  No.  11,004,  7  Blatchf.  195. 

21.  Su|ierior  Drill  Co.  r.  Ney  Mfg.  Co..  98 
FimI.  73-1;  Jones  v.  Berger,  58  Fed.  1000; 
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claims  for  past  infringements,  the  assignee  may  sne  tlierefor.^^  Mere  intention, 
however,  not  signified  in  the  assignment,  to  inchide  therein  claims  for  infringe- 
ments previously  committed,  will  not  suffice  to  invest  the  assignee  with  any  title 
to  those  claims.^^ 

d.  Covenants,  Conditions,  and  Restrictions  —  (i)  In  General.  Covenants 
and  conditions  in  an  assignment  do  not  prevent  it  from  operating  as  an  absolute 
assignment  where  they  are  conditions  subsequent,  such  as  a  stipulation  as  to 
division  of  royalty  or  profits.^  But  conditions  precedent  must  be  performed 
before  an  assignment  will  become  operative.^^ 

(ii)  Remedy  For  Breach  OF  Conditions — (a)  Rescission  or  Cancellation. 
For  the  non-payment  of  royalties  or  other  non-performance  of  conditions,  a  for- 
feiture may  be  enforced  ;  but  in  the  case  of  a  condition  subsequent,  the  title 
which  had  thei-etofore  vested  remains  in  the  assignee  until  the  forfeiture  is 
enforced.^"  If  it  is  so  stipulated,  however,  the  title  will  revert  to  the  assignor  by 
operation  of  h\w,  upon  the  breach  of  a  condition.'^'  The  general  rules  governing 
the  rescission  and  cancellation  of  written  instruments  are  applicable  to  contracts 
for  assignment  of  patents.^  A  patentee  may,  by  his  acquiescence,  estop  himself 
to  claim  the  cancellation  of  an  assignment.^^ 

(b)  Recovery  of  Damages.  Either  party  may  recover  damages  for  a  breach 
of  a  condition  or  covenant.^" 


femerson  k.  Hubbard,  .34  Fed.  327;  Kaolatype 
Engraving  Co.  v.  Hoke,  30  Fed.  444;  May  v. 
Juneau  County,  30  Fed.  241 ;  New  York 
Grape  Sugar  Co.  v.  Buffalo  Grape  Sugar  Co., 
24  Fed.  604;  New  York  Grape  Sugar  Co.  v. 
Buffalo  Grape  Sugar  Co.,  18  Fed.  638,  21 
Blatchf.  519;  Dibble  v.  Augur,  7  Fed.  Caa. 
No.  3.879,  7  Blatclif.  86. 

The  original  owner  of  a  patent,  who  has  as- 
signed it,  may  maintain  an  action  for  an  in- 
fringement committed  during  the  time  of  his 
o\TOership.  Moore  v.  Marsh,  7  Wall.  (U.  S.) 
515,  19  L.  ed.  37. 

22.  May  v.  Saginaw  County,  32  Fed.  629; 
May  v.  Logan  County,  30  Fed.  250;  Adams 
i\  Bellaire  Stamping  Co.,  25  Fed.  270;  Con- 
solidated Oil  Well  Packer  Co.  v.  Eaton,  12 
Fed.  865;  Merriam  v.  Smith,  11  Fed.  588. 

23.  Emerson  v.  Hubbard,  34  Fed.  327. 

24.  Church  f.  Anti-Kalsomine  Co.,  138 
Mich.  211,  101  N.  W.  230;  Ford  v.  Dyer,  148 
Mo.  528,  49  S.  W.  1091;  Boesch  v.  Graff',  133 
U.  S.  697,  10  S.  Ct.  378,  33  L.  ed.  787 ;  Rude 
V.  Westcott,  130  U.  S.  152,  9  S.  Ct.  463,  32 
L.  ed.  888;  Janney  v.  Pancoast  International 
Ventilator  Co.,  122  Fed.  535;  D.  M.  Sechler 
Carriage  Co.  v.  Deere,  etc.,  Co.,  113  Fed.  285, 
51  C.  C.  A.  242 ;  Day  v.  Stellman,  7  Fed.  Cas. 
No.  3,690,  1  Fish.  Pat.  Cas.  487;  Cartwright 
V.  Amatt,  2  B.  &  P.  43. 

Conveyance  on  condition  as  creating  trust 
see  Duff  k.  Gilliland,  139  Fed.  16,  71  C.  C.  A. 
428. 

A  clause  appointing  the  assignee  attorney 
of  the  patentee,  with  authority  to  use  his 
name  A\henever  they  deem  proper  in  the 
management  of  the  business,  does  not  re- 
strict the  interest  or  power  of  the  assignee. 
Rude  V.  Westcott,  130  U.  S.  152,  9  S.  Ct.  463, 
32  L.  ed.  888. 

Particular  assignments  with  conditions  con- 
strued see  Scheurle  r.  Husbands.  65  N.  J.  L. 
681,  48  Atl.  1118;  Bell  Tel.  Co.  v.  Com..  2  Pa. 
Cas.  299,  3  Atl.  825;  Tecktonius  v.  Scott,  110 


Wis.  441,  86  N.  W.  672;  Holmes  v.  MeGill, 
108  Fed.  238,  47  C.  C.  A.  296;  Bracher  v. 
Hat-Sweat  Mfg.  Co.,  49  Fed.  921. 

25.  Thourot  v.  Holub,  81  N.  Y.  App.  Div. 
634,  80  N.  Y.  Suppl.  1083;  Arnold  Mono- 
phase Electric  Co.  v.  Wagner  Electric  Mfg. 
Co.,  148  Fed.  234;  Grier  v.  Baynes,  49  Fed. 
363;  flull  V.  Pitrat,  45  Fed.  94  laffirmed  in 
145  U.  S.  650,  12  S.  Ct.  986,  36  L.  ed.  847]. 

26.  Littlefield  v.  Perry,  21  Wall.  (U.  S.) 
205,  22  L.  ed.  577 ;  Stanley  Rule,  etc.,  Co.  v. 
Bailey,  22  Fed.  Cas.  No.  13,287,  3  Ban.  &  A. 
297,  14  Blatchf.  510. 

Where  the  remedy  at  law  is  sufficient,  a 
court  of  equity  will  not  interfere.  Osborne 
V.  Jullion,  3  Drew.  596,  26  L.  J.  Ch.  6,  4 
Wkly.  Rep.  767,  61  Eng.  Reprint  1031. 

27.  Pierpoint  Boiler  Co.  v.  Penn  Iron,  etc., 
Co.,  75  Fed.  289. 

28.  See  Morgan  v.  National  Pump  Co.,  74 
Mo.  App.  155  (holding  that  mere  allegations 
of  insolvency,  failure  to  pay  royalty,  and 
failure  to  perform  conditions  without  allega- 
tion of  fraud  or  offer  to  retvirn  consideration 
are  insiiffieient  to  justify  equitable  interposi- 
tion in  rescinding  an  assignment  of  a  pat- 
ent) ;  Dow  V.  Harkin,  67  N.  H.  383,  29  Atl. 
846;  Andrews  v.  Fielding,  20  Fed.  123. 

29.  Duff  V.  Gilliland,  139  Fed.  16,  71 
C.  C.  A.  428  [reversing  135  Fed.  581]. 

30.  Georgia. —  Barrett  v.  Verdery,  93  Ga. 
546,  21  S.  E.  64;  Hornsby  v.  Butts,  85  Ga. 
694,  11  S.  E.  846. 

Illinois. —  Lord  i\  Owen,  35  111.  App.  382. 

Indiana. —  Ft.  Wayne,  etc.,  R.  Co.  v.  Haber- 
korn,  15  Ind.  App.  479,  44  N.  E.  322. 

Massachusetts. — Weed  v.  Draper,  104  Mass. 
28. 

Missouri. —  Standard  Fireproofing  Co.  v.  St. 
Louis  Expanded  Metal  Fireproofing  Co.,  177 
Mo.  559,  76  S.  W.  1008. 

Neto  .lersey. —  .Johnson  v.  Johnson  R.  Signal 
Co.,  57  N.  J.  Eq.  79,  40  Atl.  193. 

Neio  Torfc.— Warth  v.  Liebovitz,  179  N.  Y. 
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6.  Rights,  Remedies,  and  Liabilities  of  Parties-'  —  a.  In  General;  The  assignee 
acquires  no  other  or  greater  rights  than  were  possessed  l>y  the  assignor  and  is 
bound  by  the  legal  consequences  of  tlie  assignor  s  acts.''^ 

b.  As  to  Each  Other  —  (i)  In  General.  In  the  absence  of  warranty  equitj 
can  give  no  I'elief  to  the  assignee  of  a  patent  found  to  be  void  unless  fi'aud  is 
shown.^^  To  rescind  a  contract  of  sale  of  a  patent  right  on  the  ground  of  false 
and  fraudulent  representations,  such  representations  must  have  been  of  material 
facts,  constituting  an  inducement  to  the  contract,  whereon  the  purchaser  had  a 
right  to  rely,  and  did  rely,  and  was  thereby  misled  to  his  injury/^  Fraudulent 
representations,  in  order  to  afEord  a  ground  for  relief,  must  be  of  facts  then  exist- 
ing or  preexisting,  as  distinguished  from  an  opinion,  a  promise  or  an  assumed 
future  fact.  Furthermore  these  facts  must  be  of  a  concrete  character,  as  distin- 
guished from  a  truth  or  principle.^^  Representations  by  the  seller  of  a  patent 
tliat  the  same  is  valid  and  does  not  interfere  with  any  prior  patent  must  be 
regarded  as  matters  of  opinion,  and  not  as  statements  of  facts,^^  unless  it  appears 
that  there  was  a  prior  patent  covering  the  identical  invention,  and  that  the  seller 
was  aware  thereof.^^  So  a  statement  that  letters  patent  are  new  and  useful,  if 
untrue,  is  not  cause  for  avoiding  a  sale  of  the  letters  made  in  reliance  on  such 
statement.^^  Nor  is  a  mere  false  assertion  of  value,  when  no  warranty  is  intended, 
ground  of  relief  to  a  purchaser,  because  the  assertion  is  matter  of  opinion.^^  But 
a  gross  misrepresentation  of  the  capacity  of  a  machine  and  the  success  in  selling 
and  operating  it,  of  which  the  purchaser  was  ignorant,  has  been  held  sufficient  to 
warrant  the  rescission  of  a  contract  induced  thereby.^'' 

(ii)  Liability  Fob,  and  Recovery  Of,  Con'sidebation^^  In  the  absence 
of  fraud  or  warranty  the  assignee  of  a  patent  right  cannot  refuse  to  make  the 
payments  agreed  upon  merely  because  the  patent  is  found  to  be  invalid,^^  or 


200,  71  N.  E.  734;  Kirsehmaim  v.  Lediard,  61 
Barb.  573;  Brusie  v.  Peck,  16  N.  Y.  Suppl. 
648  [reversed  on  other  grounds  in  135  N.  Y. 
622,  32  N.  E.  76]. 

Texas. —  Clark  v.  Cyclone  Woven  Wire 
Fence  Co.,  22  Tex.  Civ.  App.  41,  54  S.  W. 
392. 

Vermont. —  Vaughan  v.  Porter,  16  Vt.  266. 

31.  Assignment  in  trust  see  Trusts. 

32.  McClurg  Kingfsland,  1  How.  (U.  S.) 
202,  11  L.  ed.  102;  Walter  A.  Wood  Mowing, 
etc.,  Mach.  Co.  V.  Deering,  66  Fed.  547 ;  Grier 
V.  Baynes,  46  Fed.  523;  Pennington  v.  Hunt, 
20  Fed.  1<I5;  Washburn,  etc.,  Mfg.  Co.  v. 
Griesche,  10  Fed.  669,  5  McCrary  246. 

Assignee  takes  only  what  assignor  owned. 
—  Coleman  v.  Ryan,  33  Misc.  (N.  Y.)  715, 
68  N.  Y.  Suppl.  253;  Abbott  v.  Zusi,  1  Fed. 
Cas.  No.  7,  5  Ban.  &  A.  38.  See  also  supra, 
XI,  A,  5,  c,  (I). 

33.  Fowler  v.  Mallory,  53  Conn.  420,  3 
Atl.  5()0;  DiUman  v.  Nadelholler,  19  111.  App. 
375  [affirmed  in  119  111.  567,  7  N.  E.  88]; 
Wade  r.  Kingo,  122  Mo.  322,  25  S.  W.  901; 
CanHlor  v.  Eaton,  55  N.  C.  499;  Hiatt  v. 
Twomov,  21  N.  C.  315. 

34.  llull  r.  Pieldfl,  76  Va.  594. 

35.  Wade  Hinge,  122  Mo.  322,  25  S.  W. 
001. 

36.  Dillinan  r.  NadlchollVr,  119  111.  507,  7 
N.  K.  HH  \<iffi.riiihu/  19  111.  App.  375|. 

37.  UccvcH  1).  Corning,  51  Kcd.  774. 

38.  Dillnian  v.  NadlchollVr,  110  fll.  567, 
7  N.  K.  HH  \affi.rmhi(/  lU  111.  App.  375]. 

39.  Dilliiiiui  /!.  NiullchcllVr,  119  111.  507, 
7   N.  K.  KH   [affirvrmij   19   111.  A])p.  375|; 
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Rockafellow  v.  Baker,  41  Pa.  St.  319,  80 
Am.  Dee.  624. 

40.  Pierce  v.  Wilson,  34  Ala.  596. 

41.  See  Commercial  Paper,  7  Cyc.  694; 
Contracts,  9  Cyc.  369. 

42.  Connecticut. —  Fowler  v.  Mallory,  53 
Conn.  420,  3  Atl.  560. 

Illinois. —  Dillman  v.  Nadelhoffer,  19  111. 
App.  375  [affirmed  in  119  111.  567]. 

Indiana.- — Detrick  ii.  McGlone,  46  Ind.  291. 

Maryland. —  Schwarzenbach  v.  Odorless  Ex- 
cavating Apparatus  Co.,  65  Md.  34,  3  Atl. 
076,  57  Am.  Rep.  301. 

Massachusetts. —  Gilmore  v.  Aiken,  118 
Mass.  94. 

Minnesota. —  Clark  v.  Smith,  21  Minn.  539. 

New  Yor/c— McGill  V.  Holmes,  168  N.  Y. 
647,  61  N.  E.  1131. 

North  Carolina. —  Cansler  v.  Eaton,  55 
N.  C.  499;  Iliatt  v.  Twomey,  21  N.  C.  315. 

United  States. —  Eclipse  Bicvcle  Co.  v.  Far- 
row, 199  U.  S.  581,  26  S.  Ct.'  150,  50  L.  ed. 
317;  Wilson  v.  Simpson,  9  How.  109,  13  L.  ed. 
60;  Milligan  v.  Lalance,  etc.,  Mfg.  Co.,  21 
Fed.  570. 

In  the  absence  of  warranty  invalidity  is  no 
defense.  Saxlon  v.  Dodge,  57  Barb.  (N.  Y.) 
84;  Smith  v.  Ncale,  2  V.  B.  N.  S.  67,  3  Jur. 
N.  S.  516,  26  L.  J.  C.  P.  143,  4  Wkly.  Rep. 
603,  89  E.  C.  L.  07 ;  Hall  r.  Conder,  2  C.  B. 
]SI.  S.  22,  3  Jur.  N.  S.  300,  20  L.  J.  C.  P.  138, 
89  10.  (!.  L.  22  [affirmed  in  2  C.  B.  N.  S.  53, 
;i  Jur.  N.  S.  903,  20  L.  J.  C.  P.  288,  5  Wkly. 
Ro]).  7-I2,  89  v..  (  !.  L.  53  |  ;  Lawcs  r.  PnrHc-r,  0 
E.  A  H.  930,  3  Jur.  N.  S.  182,  20  L.  J.  Q.  B. 
25,  5  VVklv.  Uc|>.  43,  88  IC.  ('.  L.  930;  Smith 
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because  the  patented  device  infringes  anotlier  patent ;  but  he  may  i-efuse  where 
there  is  a  total  faihire  of  consideration  flowing  from  tlie  assignor,  as  where  the 
patented  device  is  inoperative  or  useless."**  But  in  order  to  sustain  the  defense 
of  want  of  consideration  it  is  not  enough  that  the  practical  utility  of  the  patent 
be  limited,  or  that  the  manufactured  article  cannot  be  manufactured  and  sold  at 
a  profit,  if  it  be  capable  of  use.'"'  A  breach  of  a  warranty  given  on  tlie  sale  of  a 
patent  right  is  equivalent  to  a  failure  of  consideration  and  furnishes  a  good 
defense  to  an  action  for  the  price.*'' 

(in)  Recovery  Back  of  Consideration  by  Assignee.  Since  no  warranty 
is  inipHed  in  the  sale  of  a  patent  right  the  purchaser  of  such  a  right  cannot,  in 
tlie  absence  of  fraud,  and  without  an  express  covenant,  recover  of  his  vendor  the 
price  paid  for  it,  because  it  is  found  to  be  invalid."  Pie  may,  however,  recover 
back  the  purchase-money  if  the  patent  right  was  not  that  which  he  agreed  to 
buy,  unless  he  has  accepted  a  deed  describing  the  patent.*^  If  a  patentee  elects 
to  rescind  a  contract  of  sale  for  non-payment  of  the  whole  purcliase-price  the 
vendee  is  entitled  to  recover  back  the  amount  paid  on  the  contract.*^ 

e.  As  to  Third  Parties.^"  An  assignee  of  a  patent  takes  the  title  subject  to  the 
equities  of  other  parties  wdio  have  acquired  rights  therein,  of  which  he  had  notice, 
express  or  implied.^'    It  has  been  held,  however,  that  in  the  absence  of  express 


V.  Buckingham,  21  L.  T.  Rep.  N.  S.  819,  18 
Wkly.  Rep.  314;  Hayiie  v.  Maltby,  3  T.  R. 
438 ;  Liardet  v.  Hammond  Electric  Light,  etc., 
Co.,  31  Wkly.  Rep.  710;  Vermilyea  v.  Canniff, 
12  Ont.  104;  Owens  v.  Taylor,  29  Grant  Ch. 
(U.  C.)  210. 

43.  Fowler  v.  Mallory,  53  Conn.  420,  3 
Atl.  560;  Rhodes  v.  Ashurst,  176  111.  351,  52 
N.  E.  118;  Standard  Button  Fastening  Co.  v. 
Harney,  155  Mass.  507,  29  K  E.  1148;  Home 
V.  Hoyle,  27  Fed.  216.  Compare  Herzog  v. 
Heyman,  151  N.  Y.  587,  45  N.  E.  1127,  56 
Am.  St.  Rep.  646. 

Proof  that  a  patent  is  void  for  infringe- 
ment is  not  admissible  in  a  suit  upon  a  note 
given  for  its  conveyance,  unless  that  fact  has 
been  determined  by  a  competent  court.  Elmer 
V.  Fennel,  40  Me.  430. 

44.  Snvder  v.  Kurtz,  61  Iowa  593,  16 
N.  W.  722;  Scott  V.  Sweet,  2  Greene  (Iowa) 
224;  Groff  v.  Hansel,  33  Md.  161;  McDougall 
V.  Fogg,  2  Bosw.  (N.  Y.)  387;  Herzog  v. 
Heyman,  8  Misc.  (N.  Y.)  27,  28  N".  Y.  Suppl. 
74;  Clough  V.  Patrick,  37  Vt.  421;  Cragin  v. 
Fowler,  34  Vt.  326,  80  Am.  Dec.  680. 

Question  of  utility  is  for  jury. —  Rowe  v. 
Blanchard,  18  Wis.  441,  86  Am.  Dec.  783. 

45.  Indiana. —  Hunter  v.  McLaughlin,  43 
Ind.  38. 

Maine. —  Elmer  v.  Pennel,  40  Me.  430. 
Massachusetts. —  Howe    v.    Richards,  102 
Mass.  64. 

Minnesota. —  Van  Norman  v.  Barbeau,  54 
Minn.  388,  55  N.  W.  1112. 

North  Carolina. —  Fair  v.  Shelton,  128  N.  C. 
105,  38  S.  E.  290. 

Evidence  of  slight  value  inadmissible  see 
Vaughan  v.  Porter,  16  Vt.  266. 

46.  Hawes  v.  Twogood,  12  Iowa  582. 

47.  Schwarzenbach  v.  Odorless  Excavating 
Apparatus  Co.,  65  Md.  34,  3  Atl.  676,  57  Am. 
Rep.  301;  Foss  v.  Richardson,  15  Gray 
(Mass.)  303;  Hiatt  v.  Twomey,  21  N.  C.  315. 

48.  Foss  V.  Richardson,  15  Gray  (Mass.) 
303. 


49.  Bellis  v.  Kenwood,  6  Pa.  Co.  Ct.  78. 

50.  Patent  rights  as  subject  to  creditors' 
suits  see  Creditors'  Suits,  12  Cyc.  31. 

Patent  rights  as  subject  to  execution  see 
Executions,  17  Cjx.  943. 

Who  entitled  to  sue  infringers  see  infra, 
XIII,  C,  7,  a,  b. 

51.  Des  Moines  Ins.  Co.  v.  Mclntire,  99 
Iowa  50,  '18  N.  W.  565;  New  York  Phono- 
graph Co.  V.  Edison,  136  Fed.  600  {affirmed  in 
144  Fed.  404,  75  C.  C.  A.  382]  ;  Bradford 
Belting  Co.  v.  Kisinger-Ison  Co.,  113  Fed.  811, 
51  C.  C.  A.  483;  Westinghouse  Air-Brake  Co. 
V.  Chicago  Brake,  etc.,  Co.,  85  Fed.  786;  Car- 
roll V.  Goldschmidt,  83  Fed.  508,  27  C.  C.  A. 
566;  Sheldon  Axle  Co.  v.  Standard  Axle 
Works,  37  Fed.  789,  3  L.  R.  A.  656 ;  Kearney 
V.  Lehigh  Valley  R.  Co.,  27  Fed.  699;  Hap- 
good  V.  Rosenstock,  23  Fed.  86,  23  Blatchf. 
95;  Gottfried  v.  Miller,  10  Fed.  471;  Cham- 
bers V.  Smith,  5  Fed.  Cas.  No.  2,582,  5  Fish. 
Pat.  Cas.  12,  7  Phila.  (Pa.)  575. 

An  assignee  of  a  patent  is  chargeable  with 
notice  of  every  fact  in  relation  to  an  out- 
standing interest  the  possible  existence  of 
which  is  indicated  by  the  recitals  of  the  as- 
signment. Jonathan  Mills  Mfg.  Co.  v.  White- 
hurst,  72  Fed.  496,  19  C.  C.  A.  130;  Water- 
man V.  Shipman,  55  Fed.  982,  5  C.  C.  A.  371; 
Prime  v.  Brandon  Mfg.  Co.,  19  Fed.  Cas.  No. 
11,421,  4  Ban.  &  A.  379,  16  Blatchf.  453. 

Notice  of  oral  contract. — A  purchaser  of  a 
patent  with  notice  of  a  prior  oral  contract  to 
convey  the  patent  to  another  will  be  treated 
as  a  trustee  for  such  prior  contracting  party, 
and  decreed  to  convey  to  him.  W^liitney  v. 
Burr,  115  111.  289,  3  N.  E.  434. 

Not  subject  to  equities  of  which  he  had 
no  notice. —  Gates  Iron  Works  v.  Eraser,  153 
U.  S.  332,  14  S.  Ct.  883,  38  L.  ed.  734  [af- 
firming  42  Fed.  49]  ;  Davis,  etc..  Temperature 
Controlling  Co.  v.  Tagliabue,  150  Fed.  372 
[reversed  on  other  grounds  in  159  Fed.  712] ; 
Faulkner  v.  Empire  State  Nail  Co.,  67  Fed. 
913,  15  C.  C.  A.  69  [affirming  55  Fed.  819]. 
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contract  he  assumes  no  affirmative  obligation  to  make  good  the  previous  contracts 

of  Ids  assignor/'^ 

7.  Transfer  by  Succession  or  Inheritance,'^    Upon  the  death  of  the  patentee 

the  patent  vests  in  the  administrator  or  executor  and  not  in  the  lieirs/*^ 

B.  Licenses  and  Contracts  ='  —  l.  Licenses  — a.  In  General.  A  license  is 
any  right  to  make,  use,  or  sell  the  patented  invention  which  is  less  than  an  undi- 
vided part  interest  in  tlie  patent  itself/'''  A  license  operates  only  as  a  waiver  of 
the  monopoly  as  to  the  licensee,  and  estops  the  licensor  from  exercising  his  pro- 
hibitory powers  in  derogation  of  the  privileges  conferred  by  him  upon  the 
licensee/^  It  gives  no  right  to  bring  suit  upon  the  patent  and  has  been  defined 
as  the  right  not  to  be  sned/^ 

b.  Requisites  and  Validity  —  (i)  In  General.  A  license  may  be  express  or 
implied.  An  express  license  may  be  oral  or  in  writing.^^  If  in  writing  no  par- 
ticular form  of  words  is  necessary.  Anything  which  confers  upon  another  the 
right  to  do  an  act  which  otherwise  would  be  illegal  is  suliicient.^  Its  validity  is 
determined  by  the  same  principles  that  apply  to  other  contracts."    A  license  to 


52.  Courier  v.  Crescent  Sewing  Mach.  Co., 
60  N.  J.  Eq.  413,  45  Atl.  609;  Bradford  Belt- 
ing Co.  V.  Kisinger-Ison  Co.,  il3  Fed.  811,  51 
C.  C.  A.  483 ;  Mueller  v.  Mueller,  95  Fed.  155, 
37  C.  C.  A.  392. 

53.  Power  of  administrator  to  assign  pat- 
ent see  supra,  XI,  A,  1,  b,  (i). 

54.  Bradley  v.  Dull,  19  Fed.  913;  Shaw 
Relief  Valve  Co.  v.  New  Bedford,  19  Fed.  753 ; 
Hodge  17.  North  Missouri  R.  Co.,  12  Fed.  Cas. 
No.  6,561,  1  Dill.  104,  4  Fish.  Pat.  Cas.  161. 
See  also  supra,  IV,  F;  I,  C,  1. 

Surviving  partner  takes  patent.  Smith  i'. 
London,  etc.,  R.  Co.,  2  E.  &  B.  69,  17  Jur. 
1071,  75  E.  C.  L.  69. 

55.  Regulation  of  dealings  in  patent  rights 
and  patented  articles  see  infra,  XII. 

Specific  performance  of  agreements  for  li- 
censes see  Specific  Pekfoemance. 

56.  Eclipse  Wind  Engine  Co.  v.  Zimmer- 
man Mfg.  Co.,  16  Ind.  App.  496,  44  N.  E. 
1115;  Waterman  v.  MacKenzie,  138  U.  S.  252, 
11  S.  Ct.  334,  34  L.  ed.  923;  Oliver  v.  Rum- 
ford  Chemical  Works,  109  U.  S.  75,  3  S.  Ct. 
61,  27  L.  ed.  864;  Gayler  v.  Wilder,  10  How. 
(U.  S.)  477,  13  L.  ed.  504;  Rice  v.  Boss,  46 
Fed.  195;  Theberath  v.  Celluloid  Mfg.  Co.,  3 
Fed.  143;  Potter  v.  Holland,  19  Fed.  Cas. 
No.  11,329,  4  Blatchf.  206,  1  Fish.  Pat.  Cas. 
327;  Sanford  v.  Messer,  21  Fed.  Cas.  No. 
12,314,  5  Fish.  Pat.  Cas.  411,  Holmes  149,  2 
Off.  Oiiz.  470.    And  see  35  Vict.  c.  26,  S  22. 

The  separate  rights  of  making,  using,  or 
selling  may  be  separately  conveyed. —  Water- 
man V.  MncKciis'.ie,  138  U.  S.  252,  11  S.  Ct. 
334,  34  L.  ed.  923;  Oliver  );.  Runiford  Chemi- 
cal Work.s,  109  U.  S.  75,  3  S.  ( 't.  (il,  27  L.  ed. 
862;  Hay  ward  v.  Andrews,  10(i  II.  S.  672,  1 
S.  (;t.  544,  27  L.  od.  271  ;  Mitchell  v.  Hawloy, 
10  Wall.  (U.  R.)  544,  21  L.  ed.  322;  Gayler 
V.  Wilder,  10  How.  (U.  S.)  477,  13  od. 
C04. 

Particular  transfers  held  to  constitute  li- 

cen.scs  Hce  V\..  Wayne,  (^Lc,  11.  (-'o.  v.  llabor- 
koni,  15  hnl.  .App."  479,  44  N.  E.  322;  Stand- 
ard liiitton  l''iiHiciiing  Co.  r.  lOlliH,  159  MasH. 
4'IH,  51  N.  K.  (IH2;  llunl  r.  Ocrc,  27  N.  Y. 
A\>\>.  Div.  625,  50  N.  Y.  Sui)pl.  235;  T(>i>lin'  v. 
Topliir,  122  U.  H.  121,  7  S.  Ct.  1057,  30  cd. 
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1110;  Gayler  v.  Wilder,  10  How.  (U.  S.)  477, 
13  L.  ed.  504;  Atwood  Lock  Co.  v.  Yale,  etc., 
Mfg.  Co.,  115  Fed.  332;  Rice  v.  Boss,  46  Fed. 
195;  Hatfield  v.  Smith,  44  Fed.  355;  Ingalls 
V.  Tice,  14  Fed.  297;  Gamewell  Fire-Alarm 
Tel.  Co.  V.  Brooklyn,  14  Fed.  255;  Nellis  v. 
Pennock  Mfg.  Co.,  13  Fed.  451;  Armstrong  v. 
Hanlenbeck,  1  Fed.  Cas.  No.  544,  3  N.  Y. 
Leg.  Obs.  43;  Brooks  v.  Byam,  4  Fed.  Cas. 
No.  1,948,  2  Robb.  Pat.  Cas.  161,  2  Story 
525 ;  Farrington  v.  Gregory,  8  Fed.  Cas. 
No.  4,688,  4  Fish.  Pat.  Cas.  221;  Hussey  v. 
Whitely,  12  Fed.  Cas.  No.  6,950,  1  Bond  407, 
2  Fish.  Pat.  Cas.  120;  Sanford  v.  Messer,  21 
Fed.  Cas.  No.  12,314,  5  Fish.  Pat.  Cas.  411, 
Holmes  149,  2  Off.  Gaz.  470;  Troy  Iron,  etc., 
Factory  v.  Corning,  24  Fed.  Cas.  No.  14,195, 

1  Blatchf.  467,  Fish.  Pat.  Rep.  290. 

57.  Heaton-Peninsular  Button-Fastener  Co. 
V.  Eureka  Specialty  Co.,  77  Fed.  288,  25  C.  C. 
A.  267,  35  L.  R.  A.  728,  78  Off.  Gaz.  171; 
Bennett  v.  Iron  Clad  Mfg.  Co.,  110  N.  Y. 
App.  Div.  443,  96  N.  Y.  Suppl.  968. 

58.  Hawks  v.  Swett,  4  Hun  (N.  Y.)  146; 
Heaton-Peninsular  Button-Fastener  Co.  v. 
Eureka  Specialty  Co.,  77  Fed.  288,  25  C.  C.  A. 
267,  35  L.  R.  A.' 728,  78  Off.  Gaz.  171  [revers- 
ing  65  Fed.  619]  ;  Heap  v.  Hartley,  42  Ch. 
D.  461,  58  L.  J.  Ch.  790,  01  L.  T.  Rep.  N.  S. 
538,  38  Wkly.  Rep.  130;  Renard  V.  Levinstein, 

2  Hem.  &  M.  628,  11  L.  T.  Rep.  N.  S.  766,  5 
New  Rep.  301,  13  Wkly.  Rep.  382,  71  Eng. 
Reprint  007. 

59.  Buss  V.  Putney,  38  N.  H.  44;  Gates 
Iron  Works  v.  Eraser,  153  U.  S.  332,  14  S.  Ct. 
883,  38  L.  ed.  734;  Cook  v.  Sterling  Electric 
Co.,  150  Fed.  760,  80  C.  C.  A.  502  \a/}iniiiinj 
118  Fed.  45]  ;  Jones  v.  Berger,  58  Fed.  1000; 
Baldwin  Sibley,  2  Fed.  Cas.  No.  805,  1 
Cliff.  150;  Protlicroe  r.  May,  9  L.  J.  Exch. 
121,  5  M.  &  VV.  075;  Roden'/;.  London  Small 
Arms  Co.,  40  L.  J.  Q.  ]{.  213,  35  L.  T.  Rep. 
N.  S.  305,  25  Wkly.  Rep.  209. 

60.  A  covenant  not  to  sue  for  future  in- 
fringements is  in  Hubstanco  and  clVcct  a  li- 
cense. Scibort  Cylinder  ()il-C\ip  Co.  Detroit 
Lubricator  Co.,"  34  Fed.  210;  Colgate  l\ 
WcH(,<>ni  I'llecl  ric  M  l"g.  Co.,  28  Kcd.  M(i. 

01.  Ilcaloii  PeniuHiibir  ltii(t()n-|i'aHiont>r  Co. 
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use  an  invention  may  be  given  before  it  is  patented,^''  and  if  without  restrictions, 
and  if  acted  on  by  applying  the  invention  to  machines  or  mechanisms  constructed 
before  tiie  granting  of  the  patent,  will  protect  the  licensee  in  its  use  aftei'ward.^^ 
It  nuist  conform  to  the  requirements  of  state  laws,^^  and  not  be  in  restraint  of 
trade.^ 

(ii)  Implied  License^'^  —  (a)  In.  General.  The  conduct  of  the  owner  of  the 
patent  may  be  sucli  as  to  create  an  implied  license  to  make,  use,  or  sell  the  inven- 
tion." Mere  acquiescence,  if  founded  on  a  valuable  consideration,  is  sufficient  of 
itself  to  amount  to  a  license.*^^ 

(b)  From  Sale  of  Patented  Article.  The  sale  of  a  patented  article  by  one 
entitled  to  sell  it  carries  with  it  the  right  to  use  the  particular  article  anywhere 
desired,  and  to  sell  it  to  others  unless  there  was  an  agi'cement  to  the  contrary 
when  tlie  sale  was  made.  By  virtue  of  the  contract  of  sale  and  the  unconditional 
delivery  the  article  sold  is  released  from  the  monopoly.^^  The  sale  of  a  patented 
article  without  condition  or  restriction  carries  with  it  dominion  over  the  article  so 
sold,  and  the  purchaser  may  use  it  in  any  manner  and  for  any  purpose,™  so  long 
as  such  use  does  not  violate  tlie  vendor's  exclusive  property  in  another  invention.''^ 


V.  Eureka  Specialty  Co.,  77  Fed.  288,  25 
C.  C.  A.  267,  35  L.  R.  A.  728,  78  Off.  Gaz. 
171. 

62.  Burton  r.  Burton  Stock-Car  Co.,  171 
Mass.  437,  50  N.  E.  1029;  Bezer  v.  Hall 
Signal  Co.,  22  N.  Y.  App.  Div.  489,  48  N.  Y. 
Suppl.  203 :  Brush  Electric  Co.  v.  California 
Electric  Light  Co.,  52  Fed.  945,  3  C.  C.  A. 
368. 

63.  Burton  t.  Burton  Stock-Car  Co.,  171 
Mass.  437,  50  N.  E.  1029. 

64.  Sandage  v.  Studabaker  Bros.  Mfg.  Co., 
142  Ind.  148,  41  N.  E.  380,  51  Am.  St.  Rep. 
165,  34  L.  R.  A.  363;  Mason  r.  McLeod,  57 
Kan.  105,  45  Pac.  7G,  57  Am.  St.  Rep.  327, 
41  L.  R.  A.  548.    See  also  infra,  XII,  B. 

65.  Exclusive  license  not  illegal. — An  agree- 
ment by  a  patentee  to  allow  an  association 
and  its  members  the  exclusive  use  and  sale 
of  inventions  patented  by  him  is  not  illegal 
as  being  in  restraint  of  trade.  Good  v. 
Daland,  121  N.  Y.  1,  24  N.  E.  15.  But  a 
public  corporation  cannot  refuse  to  give  equal 
service  to  all  merely  because  operating  under 
a  patent.  Commercial  Union  Tel.  Co.  v.  New 
England  Tel.,  etc.,  Co.,  61  Vt.  241,  17  Atl. 
1071,  15  Am.  St.  Rep.  893,  5  L.  R.  A.  161. 

66.  Implied  from  relation  of  employer  and 
employee  see  supra,  TV,  C. 

67.  Deane  v.  Hodge,  35  Minn.  146,  27  N.  W. 
917,  59  Am.  Rep.  321;  O'Rourke  Engineering 
Constr.  Co.  v.  McMullen,  150  Fed.  338; 
Mueller  r.  Mueller,  95  Fed.  155,  37  C.  C.  A. 
392 ;  Anderson  v.  Eiler,  50  Fed.  775,  1  C.  C.  A. 
659;  Dodge  Mfg.  Co.  v.  Puster,  42  Fed.  54; 
Blanchard  v.  Sprague,  3  Fed.  Cas.  No.  1,516, 
1  Cliff.  288;  Gear  v.  Grosvenor,  10  Fed.  Cas. 
No.  5,291,  6  Fish.  Pat.  Cas.  314,  Holmes  215, 
3  Off.  Gaz.  380;  Magoun  v.  New  England 
Glass  Co.,  16  Fed.  Cas.  No.  8,960,  3  Ban.  &  A. 
114;  McKeever  v.  U.  S.,  14  Ct.  CI.  396;  In- 
candescent Gas  Light  Co.  v.  New  Incandescent 
Gas  Lighting  Co.,  76  L.  T.  Rep.  N.  S.  47; 
Kennv's  Patent  Button-holeing  Co.  v.  Somer- 
vell, 38  L.  T.  Rep.  N.  S.  878,  26  Wkly.  Rep. 
786. 

Evidence  held  insufiScient  to  show  implied 
license  see  Lawther  v.  Hamilton,  124  U.  S.  1, 


8  S.  Ct.  342,  31  L.  ed.  325;  Keller  v.  Stolzen- 
bach,  20  Fed.  47. 

68.  Seibert  Cylinder  Oil-Cup  Co.  v.  Detroit 
Lubricator  Co.,  34  Fed.  216;  Blanchard  v. 
Sprague,  3  Fed.  Cas.  No.  1,516,  1  Cliff.  288. 

69.  Pratt  v.  Marean,  25  111.  App.  516; 
Howe  Wooldredge,  12  Allen  (Mass.)  18; 
Morgan  Envelope  Co.  v.  Albany  Perforated 
Wrapping  Paper  Co.,  152  U.  S.  425,  14  S.  Ct. 
627,  38  L.  ed.  500;  Hobbie  v.  Jennison,  149 
U.  S.  355,  13  S.  Ct.  879,  37  L.  ed.  766; 
Waterman  v.  MacKenzie,  138  U.  S.  252,  11 
S.  Ct.  334,  34  L.  ed.  923 ;  Newton  v.  McGuire, 
97  Fed.  614;  Hanifen  v.  Lupton,  95  Fed.  465; 
Edison  Electric  Light  Co.  v.  Goelet,  65  Fed. 
612;  Edison  Electric  Light  Co.  v.  Blooming- 
dale,  65  Fed.  212;  Edison  Electric  Light  Co. 
V.  Citizens'  Electric  Light,  etc.,  Co.,  64  Fed. 
491;  Hobbie  v.  Smith,  27  Fed.  656;  Ala- 
bastine  Co.  v.  Richardson,  26  Fed.  620;  Roose- 
velt ih  Western  Electric  Co.,  20  Fed.  724; 
Porter  Needle  Co.  v.  National  Needle  Co.,  17 
Fed.  536;  Detweiler  v.  Voege,  8  Fed.  600,  19 
Blatchf.  482;  Adams  v.  Burks,  1  Fed.  Cas. 
No.  50,  4  Fish.  Pat.  Cas.  392,  Holmes  40, 

1  Off.  Gaz.  282  [affirmed  in  17  Wall.  453,  21 
L.  ed.  700] ;  American  Cotton-Tie  Co.  v.  Sim- 
mons, 1  Fed.  Cas.  No.  293,  3  Ban.  &  A.  320, 
13  Off.  Gaz.  967  [reversed  on  other  grounds 
in  106  U.  S.  89,  1  S.  Ct.  52,  27  L.  ed.  79]  ; 
Black  V.  Hubbard,  3  Fed.  Cas.  No.  1,460,  3 
Ban.  &  A.  39,  12  Off.  Gaz.  842;  Brooks  v. 
Stolley,  4  Fed.  Cas.  No.  1,963,  Fish.  Pat.  Rep. 
137,  4  McLean  275;  Farrington  v.  Gregory, 
8  Fed.  Cas.  No.  4,688,  4  Fish.  Pat.  Cas.  221 ; 
Goodyear  v.  Beverly  Rubber  Co.,  10  Fed.  Cas. 
No.  5,557,  1  Cliff.  348;  McKay  v.  Wooster,  16 
Fed.  Cas.  No.  8,847,  6  Fish.  Pat.  Cas.  375, 

2  Sawy.  373,  3  Off.  Gaz.  441. 

Sale  by  patentee's  agent  abroad  see  Betts 
V.  Willmott,  L.  R.  6  Ch.  239,  25  L.  T.  Rep. 
N.  S.  188,  19  Wkly.  Rep.  369. 

70.  George  Frost  Co.  v.  Kora  Co.,  136  Fed. 
487  [affirmed  in  140  Fed.  987,  71  C.  C.  A. 
19]  ;  Goodyear  v.  Beverly  Rubber  Co.,  10  Fed. 
Cas.  No.  5,557,  1  Cliff.  348. 

71.  Roosevelt  v.  Western  Electric  Co.,  20 
Fed.  724. 

[XI,  B,  1,  b,  (ll),  (b)] 
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A  sale,  in  ordei'  to  have  this  effect,  however,  must  be  by  one  entitled  to  sell.'* 
The  piircliaser  has  no  right  to  make  another  machine  or  structure  like  it,  nor  to 
buy  one  from  an  infringer.''^ 

e.  ReeoFding'.'*  The  law  does  not  require  that  a  license  be  recorded  in  the 
patent  otHce  even  as  against  subsequent  purchasers.''^ 

d.  Construction  and  Operation  —  (i)  In  General.  Licenses  are  to  be  con- 
strued like  other  contracts,™  according  to  the  intention  of  the  parties."  If  the 
license  is  in  writing,  all  previous  parol  agreements  are  merged  therein,''*  and 
oral  evidence  is  not  admissible  to  explain  its  provisions,''^  unless  it  is  capable  of 
two  interpretations  and  a  doubt  exists  as  to  its  true  meaning.^''  Several  licenses 
constituting  one  transaction  may  be  construed  together.^' 

(ii)  BioHTS  AND  Interests  Conveyed — (a)  In  General.  The  rights  con- 
ferred by  a  license  must  be  taken  subject  to  the  conditions  therein  made  by  the 
licensor.^^  The  licensee  has,  however,  the  riglit  to  do  those  things  which  are 
necessary  to  the  enjoyment  of  his  license,  such  as  to  make  a  machine  which  he 
has  been  licensed  to  use.^*    Conversely  a  conveyance  of  the  right  to  make  and 


73.  Brooks  v.  Stolley,  4  Fed.  Cas.  No.  1,963, 
Fish.  Pat.  Rep.  137,  4  McLean  275;  Union 
Paper-Bag  Mach.  Co.  Nixon,  24  Fed.  Cas. 
No.  14,391,  2  Ban.  &  A.  244,  1  Flipp.  491,  9 
Off.  Gaz.  G91. 

73.  Mitchell  v.  Hawley,  16  Wall.  (U.  S.) 
544,  21  L.  ed.  322;  Brown  v.  Puget  Sound 
Reduction  Co.,  110  Fed.  383;  Boston  v.  Allen, 
91  Fed.  248,  33  C.  C.  A.  485 ;  Davis  v.  Chesa- 
peake, etc.,  Co.,  77  Fed.  895;  Vermont  Farm 
Mach.  Co.  V.  Gibson,  56  Fed.  143,  5  C.  C.  A. 
451;  Union  Metallic  Cartridge  Co.  v.  U.  S. 
Cartridge  Co.,  24  Fed.  Cas.  No.  14,369,  2 
Ban.  &  A.  593,  11  Off.  Gaz.  1113. 

A  purchaser's  right  to  use  the  patent  is  a 
mere  incident  to  his  ownersliip  of  the  particu- 
lar machine  or  structure  sold  to  him  by  the 
patentee,  and  when  it  is  worn  out  or  de- 
stroyed the  right  to  use  the  invention  ceases. 
Brown  v.  Puget  Sound  Reduction  Co.,  110 
Fed.  383. 

74.  Of  assignment  see  supra,  XI,  A,  4. 

75.  Peoria  Malting  Co.  v.  Davenport  Grain, 
etc.,  Co.,  68  111.  App.  104;  Stevens  v.  Head, 
9  Vt.  174,  31  Am.  Dec.  617;  Jones  v.  Berger, 
58  Fed.  1006;  Brooks  v.  Byam,  4  Fed.  Cas. 
No.  1,948,  2  Robb  Pat.  Cas.  161,  2  Story 
525 ;  Cliambers  v.  Smith,  5  Fed.  Cas.  No. 
2,582,  5  Fish.  Pat.  Cas.  12,  7  Phila.  (Pa.) 
575;  Hamilton  v.  Kingsbury,  11  Fed.  Cas. 
No.  5,985,  4  Ban.  &  A.  615,  17  Blatchf.  264, 
17  0(V.  (hiz.  147. 

English  practice. —  Record  is  unnecessary 
unk^ss  i-oyalty  hxed.  In  rc  Fletclier,  62  L.  J. 
Ch.  938,  '69  L.  T.  Rep.  N.  S.  129,  3  Reports 
626. 

76.  Heaton-Peninsular  Button- Fastener  Co. 
V.  Kiireka  Specialty  Co.,  77  Fed.  288,  25 
C.  C.  A.  267,  35  L."  R.  A.  728.  78  Off.  Gaz. 
171. 

77.  Lavor  v.  Dennett,  109  U.  S.  90,  3  S.  CL 
73,  27  l>.  Cfl.  867;  Wc-tlicrill  v.  I'assnic  Zinc 
Co.,  20  Fed.  CaH.  No.  \7Ai\r,,  6  KIhIi.  l^it. 
CiiH.  fit),  2  Oir.  '171,  9  I'iiilii.  (Pa.)  385. 

Particular  licenses  construed. —  Ilcgoloin  w. 
Aiitiiony,  33  MIhc.  (N.  V.)  616,  68  N.  Y. 
Hii|)|il.  2;  Leonard  V.  Crocker  Wheeler  Co., 
\2r>  ,')75  \rciiv.rned  on  other  grounds  in 

125  Fed.  3'I2,  (10  V.  ('.   A.  320 1  ;  WeHtern 

[XI,  B,  1.  b,  (11),  (B)] 


Union  Tel.  Co.  v.  American  Bell  Tel.  Co.,  105 
Fed.  684. 

78.  Evory  v.  Candee,  8  Fed.  Cas.  No.  4,583, 
4  Ban.  &  A.  545,  17  Blatchf.  200. 

79.  McAleer  v.  U.  S.,  150  U.  S.  424,  14 
S.  Ct.  160,  37  L.  ed.  1130;  Troy  Iron,  etc.. 
Factory  v.  Corning,  24  Fed.  Cas.  No.  14,195, 

1  Blatchf.  467,  Fish.  Pat.  Rep.  290. 

80.  AVestern  Union  Tel.  Co.  v.  American 
Bell  Tel.  Co.,  105  Fed.  684  [reversed  on  other 
grounds  in  125  Fed.  342,  60  C.  C.  A.  220]. 

81.  Hammond  v.  Mason,  etc..  Organ  Co.,  92 
U.  S.  724,  23  L.  ed.  767. 

82.  Providence  Rubber  Co.  v.  Goodyear,  9 
Wall.  (U.  S.)  788,  19  L.  ed.  566;  Pelzer  v. 
Binghamton,  95  Fed.  823,  37  C.  C.  A.  288; 
Hobble  V.  Smith,  27  Fed.  656;  Bloomer  v. 
Gilpin,  3  Fed.  Cas.  No.  1,558,  4  Fish.  Pat. 
Cas.  50;  Star  Salt  Caster  Co.  v.  Grossman, 
22  Fed.  Cas.  No.  13,321,  3  Ban.  &  A.  281,  4 
Cliff.  568;  Wetherill  v.  Passaic  Zinc  Co.,  29 
Fed.  Cas.  No.  17,465,  6  Fish.  Pat.  Cas.  50, 

2  Off.  Gaz.  471,  9  Phila.  (Pa.)  385.  See  also 
infra,  XI,  B,  1,  d,  (ii),  (b). 

English  and  Canadian  practice. —  Licensee 
abroad  cannot  use  or  sell  in  England  Soci6t6 
Anonyme  des  Manufactures  de  Glaces  v. 
Telghman's  Patent  Sand  Blast  Co.,  25  Ch.  D. 
1,  53  L.  J.  Ch.  1,  49  L.  T.  Rep.  N.  S.  451, 
32  Wkly.  Rep.  71.  Licensee  cannot  prevent 
grant  of  license  to  others.  Fire  Extinguisher 
Co.  V.  Northwestern  Fire  Extinguisher  Co., 
20  Grant  Ch.  (U.  C.)  625. 

83.  Edison  Electric  Light  Co.  v.  Peninsu- 
lar Light,  etc.,  Co.,  05  Fed.  669  \a/jinncd 
in  101  Fed.  831,  43  C.  C.  A.  479]  ;  Illingworth 
V.  Si)aulding,  43  Fed.  827;  Hamilton  r.  Kings- 
bury, 11  1^'ed.  Cas.  No.  5,984,  3  Ban.  &  A. 
346,  15  Blatchf.  64,  14  Off.  Giiz.  448;  Steam 
Stonecutter  Co.  Short-tleeves,  22  Fed.  Cas. 
No.  13,33'L  4  Ran.  &  A.  3()4,  l(i  Blatchf.  381; 
WoodworMi  1\  (Curtis,  30  1''ed.  Ciis.  No.  18,013, 
2  K(.I)l)  I'at.  Cas.  603,  2  Woodb.  &  M.  524; 
Maeljiiuglilin  V.  Lake  Erie,  etc.,  R.  Co.,  2  Ont. 
L.  Uep.  1!)0. 

EnpliwSh  and  Canadian  practice. —  License  to 
niamirncLiire  gives  riglit  to  use  ami  sell. 
Thomas  r.  Hunt,  17  C.  B.  N.  S.  183,  112 
E.  C.  L.  18,3.    Need  not  use  in  patented  form. 
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sell  a  patented  article  includes  the  right  to  use  it.^*  So  one  licensed  to  make  and 
use  may  add  improvements.^^  But  tlie  right  to  use  a  composition  does  not  carry 
the  right  to  use  the  process.^" 

(b)  Place  For  Exercise  of  License — (1)  Express  License.  A  license  to  use 
a  patented  device  in  a  particular  territory,^'  or  at  a  particular  establishment,^^  or 
on  a  particular  railroad,^^  is  binding  upon  the  licensee  and  its  use  elsewhere  is 
unlawful.  But  a  license  to  use  and  sell  a  machine  within  a  specified  territory 
authorizes  the  licensee  to  sell  the  product  of  the  machine  out  of  the  said  ter- 
ritory.^" And  a  license  to  use  a  patented  device  in  a  particular  shop  does  not 
prevent  its  manufactui-e  elsewliere.^^ 

(2)  Tmpued  License.  It  is  well  settled  that  the  sale  of  a  patented  article  by 
one  authorized  to  sell  it  carries  the  right  to  use  it  anywhei'e/^  even  in  the  terri- 
tory of  another  assignee  or  licensee.^^  The  right  to  sell,  as  distinguished  from 
the  right  to  use,  in  the  territory  of  another,  was  formerly  denied  ;  but  the 
recent  decisions  have  overruled  this  doctrine,  holding  that  the  sale  of  patented 
articles  by  the  patentee  or  a  territorial  assignee  confers  upon  the  purchasers  of 
such  articles  the  right  to  carry  the  same  into  the  territory  of  another  assignee, 
and  there  sell  them,  in  the  usual  course  of  trade,  without  the  consent  or  license  of 
the  latter  assignee. 

(c)  Duration  of  License^^  —  (1)  In  General.  A  license  not  expressly  lim- 
ited in  duration  continues  until  the  patent  expires  or  the  license  is  forfeited 
through  some  act  of  the  licensee,  if  not  terminated  by  mutual  consent.^''  How- 


MacLaughlin  v.  Lake  Erie,  etc.,  E.  Co.,  3  Ont. 
L.  Rep.  706. 

84.  Turnbull  v.  Weir  Plow  Co.,  14  Fed.  108, 
9  Biss.  334. 

85.  Mitchell  v.  Hawley,  16  Wall.  (U.  S.) 
544,  21  L.  ed.  322;  MacLaughlin  v.  Lake 
Erie,  etc.,  E.  Co.,  3  Ont.  L.  Eep.  706. 

86.  United  Nickel  Co.  v.  California  Electri- 
cal Works,  25  Fed.  475. 

87.  Burke  v.  Partridge,  58  N.  H.  349; 
Chambers  v.  Smith,  5  Fed.  Cas.  No.  2,582,  5 
Fish.  Pat.  Cas;  12,  7  Phila.  (Pa.)  575;.  Wicke 
V.  Kleinknecht,  29  Fed.  Cas.  No.  17,608,  1 
Ban.  &  A.  608,  7  Off.  Gaz.  1098;  Woodworth 
V.  Cook,  30  Fed.  Cas.  No.  18,011,  2  Blatchf. 
151,  Fish.  Pat.  Eep.  423. 

88.  Providence  Rubber  Co.  v.  Goodyear,  9 
Wall.  (U.  S.)  788,  19  L.  ed.  566. 

A  license  to  use  an  invention  to  the  ca- 
pacity of  a  factory  confers  the  right  to  use 
the  invention  in  a  subsequent  addition  to  the 
factory,  where  the  total  use  does  not  exceed 
the  original  capacity.  England  v.  Thompson, 
8  Fed.  Cas.  No.  4,487,  3  Cliff.  271. 

A  lease  of  premises  and  machinery  by 
which  a  patented  process  is  carried  on  is  not 
a  general  license,  but  gives  the  licensee  a 
right  to  use  such  process  on  the  leased  prem- 
ises only.  Wetherill  v.  Passaic  Zinc  Co.,  29 
Fed.  Cas.  No.  17,465,  6  Fish.  Pat.  Cas.  50, 
2  Off.  Gaz.  471,  9  Phila.  (Pa.)  385. 

89.  A  license  to  a  railroad  company  extends 
no  further  than  the  road  in  use  or  which  it 
was  authorized  to  construct  at  the  date  of  the 
license.  Emigh  v.  Chicago,  etc.,  R.  Co.,  8  Fed. 
Cas.  No.  4,448,  1  Biss.  400,  2  Fish.  Pat.  Cas. 
387,  holding  that  it  cannot  use  the  patent 
on  lines  afterward  built  or  leased.  A  license 
to  use  a  patented  brake  on  any  and  all  cars 
belonging  to  the  licensed  company  covers  the 
use  of  brakes  on  trucks  and  running  gear 
belonging    to    the    company,    although  the 


superstructure  belongs  to  another.  Hodge  v. 
Hudson  River  R.  Co.,  12  Fed.  Cas.  No.  6,559, 
6  Blatchf.  85,  3  Fish.  Pat.  Cas.  410.  But  a 
license  to  use  a  patented  invention  upon  the 
locomotives  used  by  a  railroad  company  on 
its  road  or  on  any  road  or  road?  low  owned 
or  that  may  hereafter  be  owned  or  operated 
by  said  company  embraces  not  only  locomo- 
tives in  use  at  the  date  of  the  license  upon 
roads  then  owned  and  operated  by  the  com- 
pany, but  also  such  other  locomotives  as  it 
might  thereafter  use  and  other  roads  which 
it  might  thereafter  operate.  Matthew  v. 
Pennsylvania  R.  Co.,  8  Fed.  45. 

90.  Simpson  v.  Wilson,  4  How.  (U.  S.) 
709,  11  L.  ed.  1169. 

91.  Wood  V.  Wells,  29  Fed.  Cas.  No.  17,967, 
6  Fish.  Pat.  Cas.  382. 

92.  Robbie  v.  Jennison,  149  U.  S.  355,  13 
S.  Ct.  879,  37  L.  ed.  766;  Adams  v.  Burks,  17 
Wall.  (U.  S.)  453,  21  L.  ed.  700;  Edison  Elec- 
tric Light  Co.  V.  Goelet,  65  Fed.  613. 

93.  Hobbie  v.  Jennison,  149  U.  S.  355,  13 
S.  Ct.  879,  37  L.  ed.  766 ;  Adams  v.  Burks,  17 
Wall.  (U.  S.)  453,  21  L.  ed.  700. 

94.  California  Electrical  Works  v.  Finck, 
47  Fed.  583;  Sheldon  Axle  Co.  v.  Standard 
Axle  Works,  37  Fed.  789,  3  L.  R.  A.  656; 
Hatch  V.  Adams,  22  Fed.  434. 

95.  Keeler  v.  Standard  Folding-Bed  Co., 
157  U.  S.  659,  15  S.  Ct.  738,  39  L.  ed.  848  [re- 
versing 37  Fed.  693,  41  Fed.  51]  ;  Jackson  V. 
Vaughan,  73  Fed.  837. 

96.  Revocation  or  other  termination  see  in- 
fra, XI,  B,  1,  g. 

97.  St.  Paul  Plow-Works  v.  Starling,  140 
U.  S.  184,  11  S.  Ct.  803,  35  L.  ed.  404; 
American  St.  Car  Advertising  Co.  v.  Jones, 
122  Fed.  803  [reversed  on  other  grounds  in 
142  Fed.  974,  74  C.  C.  A.  236]  ;  Edison  Elec- 
tric Light  Co.  V.  Peninsular  Light,  etc.,  Co., 
95  Fed.  669;  McKay  v.  Mace,  23  Fed.  76; 
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ever  an  express  stipulation  in  the  contract  as  to  tlie  duration  of  the  license  will 
of  course  control.''^ 

(2)  In  Extended  Term.  The  presumption  of  law  in  regard  to  every  license 
under  a  patent  is  that  the  parties  deal  in  regard  only  to  the  term  existing  when 
the  license  is  given,  unless  an  express  provision  is  inserted  looking  to  a  further 
interest;  and  unless  there  be  such  a  stipulation,  showing  that  the  parties  con- 
templated an  extension,  the  provisions  of  the  license  will  be  construed  as  relating 
to  the  then  existing  term  oniy.''^  There  is,  however,  a  distinction  between  the 
grant  of  tlie  right  to  make  and  vend  the  patented  article,  and  the  grant  of  the 
right  to  use  it.  Purchasers  of  tlie  exclusive  privilege  of  making  or  vending 
the  patented  article  hold  the  whole  or  a  portion  of  the  franchise  which  the  patent 
secures,  depending  upon  the  nature  of  the  conveyance,  and  the  interest  which 
tlie  purchaser  acquires  at  the  time  limited  for  its  continuance  by  the  law  which 
created  the  franchise,  unless  it  is  expressly  stipulated  to  the  contrary.^  But  the 
purchaser  of  the  implement  or  machine  for  the  purpose  of  using  it  in  the  ordinary 
pursuits  of  life  stands  on  different  grounds.  Where  such  a  sale  is  absolute,  and 
without  any  conditions,  the  rule  is  well  settled  that  the  purchaser  may  continue 
to  use  the  implement  or  machine  until  it  is  worn  out  in  spite  of  any  and  every 
extension  subsequently  obtained  by  the  patentee  or  his  assigns.^  But  a  licensee 
who,  having  machines  in  use  at  tlie  end  of  an  original  term  of  a  patent,  takes  a 
license  for  another  year  under  the  extended  term,  waives  any  rights  which  he  had 
to  use  such  machines  when  the  first  term  ended.'^  If  before  the  extension  the 
right  to  use  was  limited  to  a  particular  district  or  to  a  speciried  number  of 
machines,  it  continnes  during  the  extension  subject  to  the  same  limitations.* 

(in)  Covenants  and  Conditions.  The  rights  of  the  licensee  may  be  limited 
by  special  covenants  and  conditions,"  and  a  violation  of  those  conditions  make 


Hodge  f.' Hudson  Eiver  R.  Co.,  12  Fed.  Cas. 
No.  6,559,  6  Blatchf.  85,  3  Fish.  Pat.  Cas. 
410. 

98.  Nichols  v.  Murphy,  136  HI.  380,  26 
K.  E.  509;  Mitchell  v.  Havvley,  16  Wall. 
(U.  S.)  544,  21  L.  ed.  322;  Sherborne  v. 
Wilcox,  etc.,  Sewing-mach.  Co.,  105  Fed. 
970. 

99.  New  York  Phonograph  Co.  v.  Edison, 
136  Fed.  600  [affirmed  in  144  Fed.  404,  75 
C.  C.  A.  382] ;  Hodge  v.  Hudson  River  R.  Co., 
12  Fed.  Cas.  No.  6,559,  6  Blatchf.  85,  3  Fish. 
Pat.  Cas.  410;  Hodge  v.  Hudson  River  R. 
Co.,  12  Fed.  Cas.  No.  6,500,  6  Blatchf.  165. 

Construction  of  particular  stipulations. — A 
stipulation  in  a  license  tliat  it  shall  con- 
tinue "  during  the  term  for  whicli  said  let- 
ters patent  are  or  may  be  granted"  (Hodge 
V.  Hudson  River  R.  Co.,  12  Fed.  Cas.  No. 
6,559,  6  Blatchf.  85,  3  Fish.  Pat.  Cas.  410), 
or  "  for  the  wliole  term  of  the  patent  which 
may  be  granted  "  ( Wetlierill  v.  Passaic  Zinc 
Co.,  29  Fed.  (Jas.  No.  17465,  «  Fish.  Pat.  Cas. 
50,  2  Off.  Gaz.  471,  9  Vhihx.  (Pa.)  385), 
does  not  autlioi-i/e  the  use  of  the  invention 
during  th(!  extended  term. 

1.  Unidri  I'aper-Bag  Macli.  Co.  v.  Nixon, 
]0r,  (I.  S.  760,  26  L.  ed.  959;  Mitclicll 
Iliiwlcy,  10  Wall.  (fJ.  H.)  514,  21  L.  ed.  322; 
ISIorjirier  Millinger,  1  Wall.  ( IJ.  S.)  340,  17 
L.  ed.  581  ;  Bloomer  v.  Stolh^y,  3  Ked.  Cas. 
No.  1,559,  FiHh.  Pat.  Rep.  376,  5  McLean 
158;  Wctherill  v.  l'aHnaic  Zinc  Co.,  29  Fed. 
Can.  No.  17,'1(I5,  6  KIhIi.  I'ai.  (hiH.  50,  2  OIL 
(iiiA.  '171,  9  I'hiia.  (I'll.)  3H5. 

The  right  to  use  a  patented  process  during 
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tlie  original  term  of  the  patent  does  not  au- 
thorize the  use  of  it  after  tlie  patent  is  ex- 
tended. Wetlierill  v.  Passaic  Zinc  Co.,  29 
Fed.  Cas.  No.  17,465,  6  Fish.  Pat.  Cas.  50,  2 
Off.  Gaz.  471,  9  Phila.  (Pa.)  385. 

2.  Union  Paper-Bag  Macli.  Co.  v.  Nixon, 
105  U.  S.  766,  26  L.  ed.  959;  Mitcliell  v.  Haw- 
lev,  16  Wall.  (U.  S.)  544,  21  L.  ed.  322; 
Bioomer  v.  Millinger,  1  Wall.  (U.  S.)  340,  17 
L.  ed.  581;  Chaffee  v.  Boston  Belting  Co.,  22 
How.  (U.  S.)  217,  16  L.  ed.  240;  Bloomer 
V.  McQuewan,  14  How.  (U.  S.)  539,  14  L.  ed. 
532;  Blanchard  v.  Whitney,  3  Fed.  Cas.  No. 
1,519,  3  Blatchf.  307;  Farrington  v.  Gregory, 
8  Fed.  Cas.  No.  4,688,  4  Fish.  Pat.  Cas.  221; 
Hodge  V.  Hudson  River  R.  Co.,  12  Fed.  Cas. 
No.  6,559,  6  Blatchf.  85,  3  Fish.  Pat.  Cas. 
410;  May  v.  Cliaffee,  16  Fed.  Cas.  No.  9,332,  2 
Dill.  385,  5  Fish.  Pat.  Cas.  100;  Spaulding  v. 
Page,  22  Fed.  Cas.  No.  13,219,  4  Fish.  Pat. 
Cas.  641,  1  Sawy.  702;  Wetherill  v.  Passaic 
Zinc  Co.,  29  Fed.  Cas.  No.  17,465,  6  Fish. 
Pat.  Cas.  50,  2  Off.  Gaz.  471,  9  Phila.  (Pa.) 
385;  Woodworth  v.  Curtis,  30  Fed.  Cas.  No. 
18,013,  2  Robb  Pat.  Cas.  603,  2  Woodb.  &  M. 
524 ;  Woostor  V.  Sidenberg,  30  Fed.  Cas.  No. 

18.039,  2  Ban.  &  A.  91,  13  Blatchf.  88,  10 
Oir.  Gaz.  244. 

3.  Woosier  v.  Taylor,  30  Fed.   Cas.  No. 

18.040,  1  Ban.  &  A.  594,  12  Blatchf.  384,  8 
Off.  Gaz.  644. 

4.  Day  v.  Union  India-Rubber  Co.,  7  Fed. 
Can.  No.  3,691,  3  Blatchf.  488  [affirmed  in 
20  How.  216,  15  L.  ed.  8331. 

5.  Whitson  D.  Coliniibia  Phonograph  Co.,  18 
Al)p.  Cas.  (]).  C.)  565;  (Jarst  v.  Harris,  177 
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him  an  infi-inger  of  tlie  patent.®  A  party  selling  patented  machines  may  impose 
any  conditions  desired  upon  the  use  or  further  sale  of  tliose  machines,  and  a  pur- 
chaser with  notice  is  bound  by  those  conditions.''  But  a  purchaser  without  notice 
of  any  private  agreements  between  tlie  patentee  and  his  licensee  is  not  bound 
thereby.* 

e.  Rights.  Remedies,  and  Liabilities^ — ^(i)  In  General.  The  rights  and  lia- 
bilities of  the  parties  arise  from  the  license  contract  and  are  to  be  determined  from 
its  terms  and  conditions.-'''  Wliere  a  licensee  violates  his  express  covenants  or 
repudiates  the  license,  the  licensor  may  sue  eitlier  for  breach  of  the  agreement  or 
for  infringement.^^  Where  the  licensee  has  exclusive  rigiit  within  certain  terri- 
tory tlie  patentee  cannot  invade  that  right  and  the  licensee  may  maintain  suit 
against  him  for  infringement.^' 

(ii)  Enjoininq  Use  of  Invention.  A  provigional  injunction  will  be  granted 
against  a  licensee  to  restrain  his  use  of  a  patented  machine  in  violation  of  restric- 
tions contained  in  the  license.'^  But  such  an  injunction  will  be  refused  wliere  it 
appears  that  the  licensee  violated  the  restrictions  under  a  misapprehension  of  his 
rio-hts,  and  had  discontinued  the  violation.'''  So  where  a  licensee  undertakes  to 
use  a  patent  without  paying  the  license-fee,  the  use  will  be  enjoined  whether  or 
not  the  license  becomes  voidable  at  law.'^    The  exercise  of  a  license  to  build  a  cer- 


Mass.  72,  58  N.  E.  174;  Burke  v.  Partridge, 
58  N.  H.  .349;  Bement  v.  National  Harrow 
Co.,  186  U.  S.  70,  22  S.  Ct.  747,  46  L.  ed. 
1058 ;  National  Plionograpli  Co.  v.  Schlegel, 
128  Fed.  733,  64  C.  C.  A.  594;  Victor  Talk- 
ing Mach.  Co.  V.  The  Fair,  123  Fed.  424,  61 
C.  C.  A.  58;  Edison  Plionograph  Co.  v.  Pike, 
116  Fed.  863;  Cortelyou  v.  Lowe,  111  Fed. 
1005,  49  C.  C.  A.  671;  Edison  Phonograph 
Co.  V.  Kaufmann,  105  Fed.  960;  Dickerson  v. 
Tinling,  84  Fed.  192,  28  C.  C.  A.  139;  Heaton- 
Peninsular  Button-Fastener  Co.  v.  Eureka 
Specialty  Co.,  77  Fed.  288,  25  C.  C.  A.  267, 
35  L.  E.  A.  728;  Washburn,  etc.,  Mfg.  Co. 
V.  Southern  Wire  Co.,  37  Fed.  428;  Brooks 
V.  Stolley,  4  Fed.  Cas.  No.  1,962,  3  McLean 
523,  2  Robb  Pat.  Cas.  281;  Dorsey  Revolving 
Harvester  Rake  Co.  v.  Bradley  Mfg.  Co.,  7 
Fed.  Cas.  No.  4,015,  1  Ban.  &  A.  330,  12 
Blatchf.  202;  Goodyear  v.  Day,  10  Fed.  Cas. 
No.  5,567;  Wood  v.  Wells,  30  Fed.  Cas.  No. 
17,967,  6  Fish.  Pat.  Cas.  382;  Woodworth  v. 
Cook,  30  Fed.  Cas.  No.  18,011,  2  Blatchf.  151, 
Fish.  Pat.  Rep.  423. 

An  agreement  to  use  only  the  patented 
form  is  not  contrary  to  public  policy.  Jones 
r.  Lees,  1  H.  &  N.  189,  2  Jur.  N.  S.  645,  26 
L.  J.  Exch.  9. 

6.  Cortelyou  v.  Johnson,  138  Fed.  110 
[reversed  in  145  Fed.  933,  76  C.  C.  A.  455, 
and  later  decision  affirmed  in  207  U.  S.  196, 
28  S.  Ct.  105,  on  the  ground  that  there  was  no 
sufficient  proof  of  notice  of  restrictions  on 
sale]  ;  Victor  Talking  Mach.  Co.  v.  The  Fair, 
123  Fed.  424,  61  C.  C.  A.  58;  Edison  Phono- 
graph Co.  V.  The  Pike,  116  Fed.  863;  Edison 
Phonograph  Co.  v.  Kaufmann,  105  Fed.  960; 
Tubular  Rivet,  etc.,  Co.  v.  O'Brien,  93  Fed. 
200;  Chambers  v.  Smith,  5  Fed.  Cas.  No. 
2,582,  5  Fish.  Pat.  Cas.  12,  7  Phila.  (Pa.) 
575. 

7.  Victor  Talking  Mach.  Co.  v.  The  Fair, 
123  Fed.  424,  61  C.  C.  A.  58;  Edison  Phono- 
graph Co.  V.  Pike,  116  Fed.  863;  Edison 
Phonograph  Co.  v.  Kaufmann,  105  Fed.  960; 


Heaton-Peninsular  Button-Fastener  Co.  v. 
Eureka  Specialty  Co.,  77  Fed.  288,  25  C.  C.  A. 
267,  35  L.  R.  A.  728;  Porter  Needle  Co.  v. 
National  Needle  Co.,  17  Fed.  536;  American 
Cotton-Tie  Supply  Co.  v.  Bullard,  1  Fed.  Cas. 
No.  294,  4  Ban.  &  A.  520,  17  Blatchf.  160,  9 
Reporter  70,  17  Off.  Gaz.  389;  Wilson  v. 
Sherman,  30  Fed.  Cas.  No.  17,833,  1  Blatchf. 
536,  2  Fish.  Pat.  Rep.  361;  British  Muto- 
scope,  etc.,  Co.  v.  Homer,  [1901]  x  Ch.  671, 
70  L.  J.  Ch.  279,  84  L.  T.  Rep.  N.  S.  26,  49 
Wkly.  Rep.  277. 

Notice  of  conditions  printed  and  posted 
upon  each  machine  is  binding  upon  pur- 
chasers. Cortelyou  v.  Johnson,  138  Fed.  110 
[reversed  in  145  Fed.  933,  76  C.  C.  A.  455  (see 
same  case,  207  U.  S.  196,  28  St.  Ct.  105)]; 
Heaton-Peninsular  Button-Fastener  Co.  v. 
Eureka  Specialty  Co.,  77  Fed.  288,  25  C.  C.  A. 
267,  35  L.  R.  A.  728. 

8.  Washing  Mach.  Co.  v.  Earle,  29  Fed. 
Cas.  No.  17,219,  2  Fish.  Pat.  Cas.  203,  3 
Wall.  Jr.  320. 

9.  Recovery  of  royalties  see  infra,  XI,  B,  3. 
Revocation  of  license  see  infra,  XI,  B,  1,  g. 

10.  See  supra,  XI,  B,  1,  d,  (in). 

11.  Cohn  V.  National  Rubber  Co.,  6  Fed. 
Cas.  No.  2,968,  6  Ban.  &  A.  568,  15  Off.  Gaz. 
829;  England  v.  Thompson,  8  Fed.  Cas.  No. 
4,487,  3  Cliff.  271;  Magic  Ruffle  Co.  v.  Elm 
City  Co.,  16  Fed.  Cas.  No.  8,949,  2  Ban.  &  A. 
152,  13  Blatchf.  151,  8  Off.  Gaz.  773. 

12.  Whitson  v.  Columbia  Phonograph  Co., 
18  App.  Cas.  (D.  C.)  565;  Waterman  v. 
McKenzie,  138  U.  S.  252,  11  S.  Ct.  334,  34 
L.  ed.  923 ;  Wilson  v.  Rousseau,  4  How. 
(U.  S.)  646,  11  L.  ed.  1141. 

13.  Wilson  V.  Sherman,  30  Fed.  Cas.  No. 
17,833,  1  Blatchf.  536,  Fish.  Pat.  Rep.  361. 

14.  Wilson  V.  Sherman,  30  Fed.  Cas.  No. 
17,833,  1  Blatchf.  536,  Fish.  Pat.  Rep.  361. 

15.  Day  v.  Hartshorn,  7  Fed.  Cas.  No. 
3,683,  3  Fish.  Pat.  Cas.  32;  Woodworth  i;. 
Weed,  30  Fed.  Cas.  No.  18,022,  1  Blatchf. 
165,  Fish.  Pat.  Rep.  108. 
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tain  number  of  patented  machines  will  not  be  restrained  until  such  number  of 
macliines  has  been  completed.^®  A  bill  bj  a  licensee  to  enjoin  the  licensor  from 
manufacturing  the  goods  contrary  to  his  agreement  cannot  be  maintained  where 
it  appears  that  the  licensee  himself  has  ceased  to  manufacture  any  goods  under 
the  license." 

(ill)  Liability  Fob,  AND  Recovery  Of,  Consideration  For  Licenbe}'^  Tlie 
grant  of  a  license  to  make,  use,  or  sell  a  patented  article  is  a  sufficient  consid- 
eration to  support  a  promise  to  pay  the  price  of  such  license  if  the  patent  Ib 
valid,  although  it  may  not  be  a  profitable  one.^^  Where  the  compensation  for 
the  use  of  the  patent  is  not  fixed  by  the  contract,  and  where  there  is  no  established 
license-fee,  the  licensor  is  entitled  to  the  reasonable  value  of  such  use.^ 

f.  Assignments  and  Sublicenses  —  (i)  In  General.  Generally  a  license  by  a 
patentee  is  personal  to  the  licensee,  and  not  transferable.^^  In  order  to  give  the 
quality  of  assignability  to  a  mere  license  it  must  contain  express  words  to  that 
effect,  must  run  to  the  licensee  and  his  assigns,  or  by  other  equivalent  language 
indicate  the  intention  to  make  the  privilege  transmissible  by  the  licensee.^  A 
licensee  cannot  apportion  his  license  by  assignment,  unless  a  manifest  intent  to 
confer  such  a  right  appears  in  the  contract  of  license  ;  ^  and  such  intent  cannot 
be  inferred  merely  from  the  grant  to  him  and  his  "  assigns."  ^  But  where  such 
a  license  runs  to  the  executors  and  administrators  of  the  licensees  as  well  as  to 
their  assigns,  it  is  apportionable  and  divisible  by  assignment,  and  may  be  trans- 
ferred in  severalty  by  one  of  the  licensees.^ 

(ii)  Assent  to  or  Recoonition  of  Assignment  by  Licensor.  A  continu- 
ing assignable  quality  may  be  given  to  a  licensee  to  use  a  patented  invention 


16.  Aspinwall  Mfg.  Co.  v.  Gill,  32  Fed. 
702. 

17.  Adams,  etc.,  Mfg.  Co.  v.  Westlake,  63 
Fed.  588. 

18.  Recovery  of  royalties  see  infra,  XI, 
B,  3. 

19.  Elmer  v.  Pennel,  40  Me.  430;  Wilson 
V.  Hentges,  26  Minn.  288,  3  N.  W.  338 ;  Mont- 
gomery V.  Waterbury,  2  Misc.  (N.  Y. )  145,  21 
N.  Y.  Suppl.  631  {affirmed  in  142  N.  Y.  652, 
37  N.  E.  569] ;  Sherman  v.  Cliamplain 
Transp.  Co.,  31  Vt.  162. 

Want  of  consideration. —  The  utter  worth- 
lessness  of  a  patent  right  is  a  perfect  de- 
fense to  a  suit  on  a  note  given  by  a  licensee 
(Clough  V.  Patrick,  37  Vt.  421)  ;  and  it  is 
sufficient  to  sustain  a  plea  of  want  of  con- 
sideration to  show  that  no  patent  had  ever 
issued  for  the  article  licensed  to  be  made  and 
sold  (Brown  v.  Wriglit,  17  Ark.  9),  or  that 
the  patent  issued  was  void  (Harlow  v.  Put- 
nam, 124  Mass.  553). 

20.  Griffin  v.  White,  142  N.  Y.  539,  37  N.  B. 
468 ;  Skinner  v.  Walter  A.  Wood  Mowing 
Macli.  Co.,  14  N.  Y.  St.  317. 

How  value  determined. —  To  determine  this 
value  all  tlio  elements  of  value  on  the  case 
will  be  considered  (Berdan  Firearms  Mfg. 
Co.  V.  U.  S.,  26  Ct.  CI.  48  {affirmed  in  156 
U.  S.  552,  15  S.  Ct.  420,  3!)  L.  ed.  530]  ; 
McKccvcr  V.  U.  S.,  14  Ci.  VA.  300)  ;  and  the 
tcHtimoiiy  of  (!.x])(M'tH  is  alHO  admissible  for 
this  piirpoHo  (l)("an(^  v.  Tlodgo,  35  Minn.  1-46, 
27  N.  W.  t)l7,  59  Am.  Be]).  321). 

21.  IFapgood  V.  Hewitt,  119  U.  S.  226,  7 
K.  Ct.  1!)3,  30  L.  ed,  360;  Oliver  V.  Riimford 
Chemical  Works,  109  U.  8.  75,  3  R.  (!t.  61, 
27  l>.  ed.  H62;  Troy  Iron,  etc.,  Factory  v. 
Corning,  M  How.  (II.  S.)  103,  14  L.  od.  383; 
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Bowers  v.  Lake  Superior  Contracting,  etc., 
Co.,  149  Fed.  983,  79  C.  C.  A.  493;  Walter 
A.  Wood  Harvester  Co.  v.  Minneapolis-Esterly 
Harvester  Co.,  61  Fed.  256;  Waterman  v. 
Shipman,  55  Fed.  982,  5  C.  C.  A.  371;  Eclipse 
Windmill  Co.  v.  Woodmanse  Windmill  Co., 
24  Fed.  650;  Curran  v.  Craig,  22  Fed.  101; 
Gibbs  V.  Hoefner,  19  Fed.  323;  Wilson  V. 
Stolley,  30  Fed.  Cas.  No.  17,840,  5  McLeaa 
1,  Fish.  Pat.  Rep.  261.  But  see  Baldwin  v. 
Siblev,  2  Fed.  Cas.  No.  805,  1  Cliff.  150; 
Brooks  V.  Stolley,  4  Fed.  Cas.  No.  1,963, 
Fish.  Pat.  Rep.  137,  4  McLean  275. 

An  implied  license  to  make  and  use  does 
not  pass  by  an  administrator's  sale  of  the 
licensee's  place  of  business,  including  a  few 
articles  covered  by  the  patent.  Kraatz  v. 
Tieman,  79  Fed.  322. 

22.  Tuttle  V.  La  Dow,  54  Hun  (N.  Y.)  149, 
7  N.  Y.  Suppl.  277 ;  Oliver  v.  Rumford  Chemi- 
cal Works,  109  U.  S.  75,  3  S.  Ct.  61,  27  L.  ed. 
862 ;  Troy  Iron,  etc..  Factory  v.  Corning,  14 
How.  (U.  S.)  193,  14  L.  ed.  383;  Bowers  v. 
Lake  Superior  Contracting,  etc.,  Co.,  149  Fed. 
083,  70  C.  C.  A.  493;  Waldo  v.  American 
Soda  Fountain  Co.,  92  Fed.  G23 ;  Walter  A. 
Wood  Harvester  Co.  v.  Minneapolis-Esterly 
Harvester  Co.,  61  Fed.  256;  Adams  v.  How- 
ard, 22  Fed.  656,  23  Blatchf.  27;  Putnam  v. 
Hollonder,  6  Fed.  882,  19  Blatchf.  48. 

23.  Consolidated  Fruit-Jar  Co.  v.  Whitney, 
6  Fed.  ("as.  No.  3,132,  1  Ban.  &  A.  356,  10 
Phi  In.  (Pa.)  268. 

24.  Brush  Electric  Co.  v.  California  Elec- 
tric Light  (;o.,  52  Fed.  945,  3  C.  C.  A.  308; 
Brooks  V.  Byam,  4  Fed.  Cas.  No.  1,048,  2 
Robh  Pat.  (las.  161.  2  Story  525. 

25.  Adams  v.  Howard,  22  Fed.  650,  23 
Blatclif.  27. 
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orii^inally  unassignable,  by  facts  and  circumstances  and  the  conduct  of  the  parties 
during  the  continuance  of  the  license.^"  Even  where  a  license  contains  a  stipu- 
lation that  it  should  be  non-transferable,  it  may  be  assigned  witli  the  assent  of 
the  licensor,  since  such  a  stipulation  is  for  his  sole  benefit.^^ 

(ill)  Rights  AND  Liabilities  of  Parties.  In  the  case  of  an  assignment  of 
a  license,  the  assignee  is  bound  to  perform  the  conditions  of  the  license,  or  the 
license  will  become  forfeited.^^  But  in  the  absence  of  any  statutory  provision  the 
owner  of  a  patented  invention  is  not  required  to  give  notice  to  a  voluntary  pur- 
chaser of  a  licensee's  right  in  order  to  enable  him  to  hold  such  purchaser  to  the 
restricted  use  and  enjoyment  of  the  invention  stipulated  in  the  license.^"  It  is 
the  duty  of  the  purchaser  to  inform  himself  of  the  nature  of  the  licensee's  owner- 
ship, and  the  extent  of  his  right.^*^ 

g.  Revocation.  Forfeiture,  op  Other  Termination —  (i)  Br  Licensor. 
Where  a  license  contains  no  power  of  revocation  it  cannot  be  annulled  by  the 
licensor  without  the  consent  of  the  licensee,^^  but  he  must  proceed  at  law  for 
breach  of  contract.'^^  A  breach  of  covenant  does  not  per  se  work  a  forfeiture  of 
a  patent  license,^  even  if  the  license  contains  an  express  stipulation  to  that  effect.^^ 
It  will  remain  in  force  so  as  to  defeat  a  suit  against  the  licensee  for  infringement 
until  it  has  been  rescinded  by  decree  of  a  court  having  jurisdiction.^^  Where  the 
licensor  has  an  adequate  remedy  at  law,  equity  will  not  interfere.^''  Where  stipu- 
lations as  to  termination  are  included  in  the  license  they  must  be  followed,  and 


26.  Bowers  v.  Lake  Superior  Contracting, 
etc.,  Co.,  149  Fed.  983,  79  C.  C.  A.  493. 

Thus  tlie  patentee  may  affirm  an  assign- 
ment by  a  licensee  by  receiving  royalties  from 
such  assignee  or  otherwise  recognizing  and 
dealing  with  him  as  a  licensee.  Havana 
Press  Drill  Co.  v.  Ashurst,  148  111.  115,  35 
N.  E.  873;  Wilde  v.  Smith,  8  Daly  (N.  Y.) 
196;  Lane,  etc.,  Co.  v.  Locke,  150  U.  S.  193, 
14  S.  Ct.  78,  37  L.  ed.  1049;  Holmes  Burglar 
Alarm  Tel.  Co.  v.  Domestic  Tel.,  etc.,  Co., 
42  Fed.  220;  Bloomer  v.  Gilpin,  3  Fed.  Cas. 
No.  1,558,  4  Fish.  Pat.  Cas.  50. 

27.  Scutt  V.  Robertson,  127  111.  135,  19 
N".  E.  851. 

28.  Moody  v.  Taber,  17  Fed.  Cas.  No.  9,747, 
1  Ban.  &  A.  41,  Holmes  325,  5  Oflf.  Gaz.  273; 
Wilson  V.  StoUev,  30  Fed.  Cas.  No.  17,840, 
Fish.  Pat.  Rep.  261,  5  McLean  1. 

The  grantee  from  a  licensee  must  pay  the 
license-fees  stipulated  in  the  license  from  the 
patentee.  Paper  Stock  Disinfecting  Co.  v. 
Boston  Disinfecting  Co.,  147  Mass.  318,  17 
N.  E.  554 ;  Goodyear  v.  Congress  Rubber  Co., 
10  Fed.  Cas.  No.  5,565,  3  Blatehf.  449.  But 
he  will  not  be  enjoined  from  acting  under 
the  license  because  of  failure  of  his  grantee 
to  pay  license-fees  accrued  before  the  con- 
veyance, nor  is  he  liable  therefor.  Goodyear 
V.  Congress  Rubber  Co.,  supra. 

29.  Chambers  v.  Smith,  5  Fed.  Cas.  No. 
2,582,  5  Fish.  Pat.  Cas.  12,  7  Phila.  (Pa.) 
575. 

30.  Chambers  v.  Smith,  5  Fed.  Cas.  No. 
2,582,  5  Fish.  Pat.  Cas.  12,  7  Phila.  (Pa.) 
575. 

31.  Duration  of  license  in  general  see  supra, 
XL  B,  1,  c. 

32.  Scutt  V.  Robertson,  127  111.  135,  19 
N.  E.  851;  Barclay  ii.  Charles  Roome  Parmele 
Co.,  70  N.  J.  Eq.  218,  61  Atl.  715;  Bezer  v. 
Hall  Signal  Co.,  22  N.  Y.  App.  Div.  489,  48 
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N.  Y.  Suppl.  203;  Consolidated  Oil  Well 
Packer  Co.  v.  Jarecki  Mfg.  Co.,  157  Pa.  St. 
342,  27  Atl.  543,  545;  Wagner  Typewriter 
Co.  V.  Watkins,  84  Fed.  57;  Brush  Electric 
Co.  V.  California  Electric  Light  Co.,  52  Fed. 
945,  3  C.  C.  A.  368;  Illingworth  v.  Spauld- 
ing,  43  Fed.  827;  Goddard  v.  Wilde,  17  Fed. 
845;  Kelly  v.  Porter,  17  Fed.  519,  8  Sawy. 
482 ;  Cook  V.  Bidwell,  8  Fed.  452 ;  Burdell  v. 
Denig.  4  Fed.  Cas.  No.  2,142,  2  Fish.  Pat. 
Cas.  588 ;  Bower  v.  Hodges,  13  C.  B.  765,  17 
Jur.  1057,  22  L.  J.  C.  P.  194,  76  E.  C.  L.  765; 
Tielens  v.  Hooper,  5  E.xch.  830,  20  L.  J.  Exch. 
78;  Guyot  V.  Thomson,  71  L.  T.  Rep.  N.  S. 
124,  8  Reports  810  [affirmed  in  [1894]  3  Cli. 
388,  64  L.  J.  Ch.  32,  71  L.  T.  Rep.  N.  S.  416, 
8  Reports  814  note] ;  Ward  v.  Livesey,  5  Rep. 
Pat.  Cas.  102;  McLaughlin  v.  Lake  Erie,  etc., 
R.  Co.,  2  Ont.  L.  Rep.  190. 

33.  Chase  v.  Cox,  41  Fed.  475. 

34.  Maitland  v.  Central  Gas,  etc.,  Co.,  7 
Misc.  (N.  Y.)  408,  27  N.  Y.  Suppl.  965  [af- 
firming 7  Misc.  245,  27  N.  Y.  Suppl.  421]  ; 
New  York  Phonograph  Co.  v.  Edison,  136 
Fed.  600  [affirmed  in  144  Fed.  404,  75  C.  C.  A. 
382];  Hanifen  v.  Lupton,  95  Fed.  465;  Dare 
V.  Bovlston,  6  Fed.  493,  18  Blatehf.  548; 
White"  V.  Lee,  3  Fed.  222;  Woodworth  v. 
Weed,  30  Fed.  Cas.  No.  18,022,  1  Blatehf.  165, 
Fish.  Pat.  Rep.  108. 

35.  Standard  Dental  Mfg.  Co.  v.  National 
Tooth  Co.,  95  Fed.  291. 

36.  Hanifen  v.  Lupton,  95  Fed.  465 ;  Stand- 
ard Dental  Mfg.  Co.  v.  National  Tooth  Co., 
95  Fed.  291. 

The  exceptions  to  this  rule  are  where  the 
licensee  has  assumed  such  a  hostile  attitude 
toward  the  patent  as  to  amount  to  a  repudia- 
tion of  the  right  conveyed  by  the  license. 
Wood  V.  Wells,  30  Fed.  Cas.  No.  17,967,  6 
Fish.  Pat.  Cas.  382. 

37.  Densmore  v.  Tanite  Co.,  32  Fed.  544. 
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when  performed  end  the  agreement.^  An  agreement  tliat  upon  faihu'e  of  a  party 
to  a  license  to  perform  his  covenant  it  may  be  forfeited  by  a  written  notice  served 
on  him  is  valid,  and  may  be  enforced.^'* 

(ii)  By  Licensee.  In  the  absence  of  a  stipulation  to  that  effect,  a  license  i« 
not  revocable  by  tlie  licensee,  except  by  mutual  consent,  or  by  the  fault  of  the 
other  party.*"  When  so  stipulated  a  licensee  may  terminate  the  license  by  giving 
written  notice,  and  he  will  no  longer  be  liable  for  royalty  under  it;*^  but  the 
notice  given  must  be  clear  and  unequivocal/^  The  surrender  of  a  license  by  part 
of  the  licensees  does  not  avoid  the  license  as  to  the  remainder  of  the  licensees.'*'' 

(ill)  By  Death  OF  Licensee.  A  mere  personal  license  is  immediately  ter- 
minated by  the  death  of  the  licensee,  and  no  rights  thereunder  pass  to  his  personal 
representatives.** 

(iv)  By  Dissolution  of  Partnership  or  Corporation.  The  dissolution 
of  a  partnership  or  corporation  exercising  a  patent  license  extinguishes  the  license, 
in  the  absence  of  language  importing  transferability,*^  except  as  to  a  continuing 
partner.*^ 

(v)  Revival  of  Forfeited  License.  A  license  declared  forfeited  for  breach 
of  conditions  cannot  be  revived  by  a  tender  of  royalties  due.*^ 

2.  Contracts.*^  Contracts  in  regard  to  patent  rights  are  interpreted  and 
enforced  in  the  same  manner  as  other  legal  engagements.*^ 


38.  Garver  v.  Bement,  69  Mich.  149,  37 
N.  VV.  63 ;  Warth  v.  Liebovitz,  83  N.  Y.  App. 
Div.  632,  82  N.  Y.  Suppl.  578  [affirmed  in 
179  N.  Y.  200,  71  N.  E.  734] ;  Pitts  v.  Jame- 
son, 15  Barb.  (N.  Y.)  310;  Stimpson  Com- 
puting Scale  Co.  v.  W.  F.  Stimpson  Co.,  104 
Fed.  893,  44  C.  C.  A.  241;  Union  Switch, 
etc.,  Co.  V.  Johnson,  72  Fed.  147,  18  C.  C.  A. 
490;  Woodworth  v.  Weed,  30  Fed.  Cas.  No. 
18,022,  1  Blatchf.  165,  Fish.  Pat.  Rep.  108. 

39.  Hammacher  v.  Wilson,  26  Fed.  239. 
Necessity  of  notice. —  In  case  of  default 

written  notice  must  be  served  on  the  licensee 
in  order  to  terminate  the  license,  where  such 
license  provides  in  terms  for  such  notice. 
Hurd  V.  Gere,  27  N.  Y.  App.  Div.  625,  50 
N.  Y.  Suppl.  235 ;  Rogers  v.  Riessner,  30 
Fed.  525;  White  v.  Lee,  3  Fed.  222. 

40.  St.  Paul  Plow-Works  v.  Starling,  140 
U.  S.  184,  11  S.  Ct.  803,  35  L.  ed.  404; 
Laver  v.  Dennett,  109  U.  S.  90,  3  S.  Ct.  73,  27 
L.  ed.  807;  Cherry  v.  Heming,  2  Exch.  557, 
17  L.  J.  Exch.  305;  Lewin  v.  Brown,  14 
Wkly.  Rep.  640. 

Licensee  may  abandon  license  where  pat- 
ent is  void  see  Standard  Button  Fastening 
Co.  V.  Ellis,  159  Mass.  448,  34  N.  E.  682; 
Harlow  v.  Putnam,  124  Mass.  553;  Forncroolc 
Mfg.  Co.  t'.  liarnum  Wire,  etc..  Works,  63 
Midi.  195,  29  N.  W.  537;  Macon  Knitting  Co. 
V.  Leicester  Mills  Co.,  05  N.  J.  Eq.  138,  55 
All.  401;  Marston  v.  Swett,  82  N.  Y.  526; 
Edison  Gen.  Electric  Co.  v.  Tliackara  Mfg. 
Co.,  107  Pa.  St.  530,  31  Atl.  856;  Ross  v. 
Fuller,  etc.,  Co.,  105  Fed.  510;  Mudgett  v. 
TlioinaH,  55  Fed.  045. 

41.  (Jarver  v.  Bement,  09  Mich.  149,  37 
N.  W.  03. 

42.  Skinner  v.  Walter  A.  Wood  Mowing, 
etc.,  Much.  Co.,  MO  N.  Y.  217,  35  N.  E.  491, 
37  Am.  St.  ]{(']>.  540;  llnrd  v.  Gore,  27  N.  Y. 
Ap[i.  Div.  025,  50  N.  Y.  Siippl.  235. 

4.3.  Tli<-l)erat]i  v.  Celluloid  Mfg.  Co.,  3  Fed. 
143. 
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44.  Smith  v.  Preston,  170  Hi:  179,  48 
N.  E.  688;  Oliver  v.  Rumford  Chemical 
'Works,  109  U.  S.  75,  3  S.  Ct.  61,  27  L.  ed. 
862. 

45.  Warth  v.  Mertens,  71  N.  Y.  App.  Div. 
395,  75  N.  Y.  Suppl.  1092  [affirmed  in  173 
N.  Y.  626,  66  N.  E.  1117]  ;  Hapgood  v.  Hewitt, 
119  U.  S.  226,  7  S.  Ct.  193,  30  L.  ed.  369; 
Carroll  v.  Goldschmidt,  SO  Fed.  520;  Elgin 
Wind  Power,  etc.,  Co.  r.  Nichols,  65  Fed.  215, 
12  C.  C.  A.  578;  Haffcke  v.  Clark,  50  Fed. 
531,  1  C.  C.  A.  570;  Curran  v.  Craig,  22  Fed. 
101;  Hapgood  V.  Hewitt,  11  Fed.  422,  11 
Biss.  184.  But  see  Wilson  v.  Mechanical 
Orguinette  Co.,  170  N.  Y.  542,  63  N.  E.  550 
[reversing.  57  N.  Y.  App.  Div.  158,  68  N.  Y. 
Suppl.  173]. 

46.  Belding  v.  Turner,  3  Fed.  Cas.  No. 
1,243,  8  Blatchf.  321,  4  Fish.  Pat.  Cas. 
446. 

47.  Piatt  V.  Fire-Extinguisher  Mfg.  Co.,  59 
Fed.  897,  8  C.  C.  A.  357. 

48.  Power  of  attorney  to  procure  or  man- 
age patent  see  Principal  and  Agent. 

49.  Eureka  Clothes  Wringing  Mach.  Co. 
V.  Bailev  Washing,  etc.,  Macli.  Co.,  11  Wall. 
(U.  S.)  488,  20  L.  ed.  209;  Ileaton-Peninsular 
Button-Fastener  Co.  Eureka  Specialty  Co., 
77  Fed.  288,  25  C.  C.  A.  2G7,  35  L.  R.  A.  728; 
]\Iorse  r.  O'Reilly,  17  Fed.  Cas.  No.  9,858; 
Star  Salt  Cnatcr  Co.  v.  Crossman,  22  Fed. 
Cas.  No.  13,321,  3  Ban.  &  A.  281,  4  Cliff. 
508. 

Intention  of  parties  controls  see  Thorn 
Wire  Hedge  Co.  r\  Washburn,  etc.,  Mfg.  Co., 
150  U.  8.  423,  10  S.  Ct.  94,  40  L.  ed.,205; 
Wooster  r.  Trowbridge,  120  Fed.  607,  57 
C.  C.  A.  129  \affirminq  115  Fed.  722];  Hartz 
1\  Clcvehiiid  Block  Vn.,  95  Fed.  081,  37 
C.  Q.  A.  227;  Macallcn  Co.  r.  Johna-Pratt 
Co.,  80  Fed.  410. 

Unambiguous  contract  not  changed  by 
parol  ovidcnco  Hee  Ralya  r.  Atkinn,  157  lud. 
331,  (il  N.  I'l.  720. 
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3.  Royalties  —  a.  Rights  and  Liabilities  of  Parties  —  (i)  When  Rotaltieh 
Due.  The  time  during  which  royalty  luiist  he  paid  depends  entirely  upon  the 
terms  of  the  contract.^*^  JSTo  royalties,  liowever,  can  be  required  on  an  agreement 
to  grant  a  license  under  a  patent  if  the  patent  is  never  granted.^^ 

(ii)  Amount  OF  Royalty.  The  amount  of  royalty  to  which  the  licensor  is 
entitled  is  the  amount  which  lias  been  fixed  in  the  license  agreement  ^'^  or  in  the 


Not  construed  to  be  retroactive  see  Na- 
tional Sewiug-Macli.  Co.  v.  Willcox,  etc.,  Sew- 
iiig-Mach.  Co.,  74  Fed.  557,  20  C.  C.  A. 
654. 

Consideration  see  Magnolia  Anti-Friction 
Metal  Co.  v.  Singley,  17  N.  Y.  Suppl.  251 
[aljirmed  in  137  N.  Y.  557,  33  N.  E.  337]  ; 
Piaget  Noveltv  Co.  v.  Headlev,  108  Fed.  870, 
48  C.  C.  A.  lie  [affirming  107  Fed.  134]. 

Contract  rather  than  the  patent  controls 
see  Wilder  v.  Adams,  16  Gray  (Mass.)  478; 
Eureka  Clothes  Wringing  Mach.  Co.  v.  Bailey 
Washing,  etc.,  Mach.  Co.,  11  Wall.  (U.  S.) 
488,  20  L.  ed.  209;  Harvey  Steel  Co.  v.  U.  S., 
39  Ct.  CI.  297. 

Binding  on  successors  see  Pratt  v.  Wil- 
cox Mfg.  Co.,  64  Fed.  589. 

Damages  for  breach  see  Standard  Fire- 
proofing  Co.  V.  St.  Loviis  Expanded  Metal 
Fireproofing  Co.,  177  Mo.  559,  76  S.  W.  1008. 

Agreement  not  to  dispute  validity  of  pat- 
ent is  not  against  public  policy.  Philadel- 
phia ».!reaniery  Supply  Co.  v.  Davis,  etc.,  Co., 
77  Fed.  879;  Pratt  v.  Wilcox  Mfg.  Co.,  64 
Fed.  589. 

Agreement  not  to  defend  against  any  pat- 
ents owned  by  the  plaintifl  is  against  public 
policy  and  void.  Pope  Mfg.  Co.  v.  Gormullv, 
144  U.  S.  224,  12  S.  Ct.  632,  36  L.  ed.  414. 

Contracts  construed  see  Eclipse  Bicycle  Co. 
V.  Farrow,  16  App.  Cas.  (D.  C.)  468;  Lam- 
son  V.  Martin,  159  Mass.  557,  35  N.  E.  78 ; 
Mouat  V.  Bam  let,  123  Mich.  345,  82  N.  W. 
74;  Myrick  v.  Purcell,  99  Minn.  457,  109 
N.  W.  995 ;  Mankato  Mills  Co.  v.  Willard,  94 
Minn.  100,  102  N.  W.  202;  Standard  Fire- 
proofing  Co.  V.  St.  Louis  Expanded  Metal 
Fireproofing  Co.,  177  Mo.  559,  76  S.  W.  1008; 
Bancroft  v.  Union  Embossing  Co.,  72  N.  H. 
402,  57  Atl.  97,  64  L.  R.  A.  298;  Peck  v. 
Collins,  70  N.  Y.  376  [affirmed  in  103  U.  S. 
660,  26  L.  ed.  512]  ;  Corbet  v.  Manhattan 
Brass  Co.,  93  N.  Y.  App.  Div.  217,  87  N.  Y. 
Suppl.  577 ;  Ebert  v.  Loewenstein,  42  N.  Y. 
App.  Div.  109,  58  N.  Y.  Suppl.  889  [reversed 
on  otlier  srounds  in  167  N.  Y.  577,  60  N.  E. 
1110];  Miller  v.  Jones,  67  Him  (N.  Y.)  281, 
22  N.  Y.  Suppl.  86;  Hargraves  v.  A.  B.  Pit- 
kin Mach.  Co.,  19  R.  I.  426,  34  Atl.  738; 
Vaughan  v.  Porter,  16  Vt.  266;  Murphey  v. 
Weil,  92  Wis.  467,  66  N.  W.  532;  Thorn 
WMre  Hedge  Co.  v.  Washburn,  etc.,  Mfg.  Co., 
159  U.  S.  423,  16  S.  Ct.  94,  40  L.  ed.  205; 
Ball,  etc.,  Fastener  Co.  v.  Patent  Button  Co., 
152  Fed.  187;  New  York  Phonograph  Co.  v. 
Edison,  136  Fed.  600  [affirmed  "in  144  Fed. 
404,  75  C.  C.  A.  382]  ;  Kenny  v.  Knight,  119 
Fed.  475;  Wooster  v.  Trowbridge,  115  Fed. 
722;  Kerr  v.  Southwick,  109  Fed.  482;  Fox 
Solid  Pressed  Steel  Co.  v.  Schoen,  77  Fed. 
29;  Denning  v.  Bray,  61  Fed.  651,  10  C.  C.  A. 
6;  Goddard  v.  Wilde,  17  Fed.  845;  Dibble 


V.  Augur,  7  Fed.  Cas.  No.  3,870,  7  Blatchf. 
86.  See  also  Eclipse  Bicycle  Co.  v.  Farrow, 
199  IJ.  S.  581,  26  S.  Ct.  150,  50  L.  ed.  317. 

50.  Rhodes  v.  Ashurst,  170  111.  351,  52 
N.  E.  118;  Burton  v.  Burton  Stock-Car  Co., 
171  Mass.  437,  50  N.  E.  1029;  Hamilton  v. 
Park,  etc.,  Co.,  112  Mich.  138,  70  N.  W. 
436;  Nilsson  v.  De  Haven,  168  N.  Y.  656,  61 
N.  E.  1131;  Fries  v.  Merck,  167  N.  Y.  445,  00 
N.  E.  777;  Bezer  v.  Hall  Signal  Co.,  22 
N.  Y.  App.  Div.  489,  48  N.  Y.  Suppl.  203; 
People  V.  Remington,  59  Hun  (N.  Y.)  282, 
12  N.  Y.  Suppl.  824,  14  N.  Y.  Suppl.  98 
[affirmed  in  126  N.  Y.  654,  27  N.  E.  853] ; 
Union  Mfg.  Co.  v.  Lounsburv,  42  Eai  b. 
(N.  Y.)  125  [affirmed  in  41  N.  Y.  363]  ;  Will- 
cox, etc.,  Sewing-Mach.  Co.  v.  Slierborn,  109 
Fed.  319,  48  C.  C.  A.  378;  Shepard  v.  Kinner, 
86  Fed.  638,  30  C.  C.  A.  315. 

Release. —  Invalidity  of  patent  releases  li- 
censee if  he  quits  using  invention.  Standard 
Button  Fastening  Co.  v.  Ellis,  159  Mass.  448, 
34  N.  E.  682 ;  Harlow  v.  Putnam,  124  Mass. 
553;  Macon  Knitting  Co.  v.  Leicester  IMills 
Co.,  65  N.  J.  Eq.  138,  55  Atl.  401;  Dutchess 
Tool  Co.  V.  Kolb,  44  N.  Y.  App.  Div.  624, 
60  N.  Y.  Suppl.  94;  Edison  Gen.  Electric  Co. 
V.  Thackara  Mfg.  Co.,  107  Pa.  St.  530,  31 
Atl.  856;  JMudgett  v.  Thomas,  55  Fed.  645. 

Date  of  payments  see  Confectioners'  Mach., 
etc.,  Co.  V.  Panoualias,  134  Fed.  393,  67 
C.  C.  A.  391;  American  Paper-Bag  Co.  v.  Van 
Nortwick,  52  Fed.  752,  3  C.  C.  A.  274;  Dare 
V.  Boylston,  6  Fed.  493,  18  Blatchf.  548; 
Brooks  z;.  Stollev,  4  Fed.  Cas.  No.  1,962,  3 
McLean  523,  2  Robb  Pat.  Cas.  281. 

Due  from  legal  representatives  after  li- 
censee's death  see  Dancel  v.  Goodyear  Shoe- 
Mach.  Co.,  109  Fed.  333. 

51.  Hamilton  v.  Park,  etc.,  Co.,  125  Mich. 
72,  S3  N.  W.  1018;  Travis  v.  Hunter,  41 
Minn.  176,  42  N.  W.  1015. 

By  agreement  royalty  due  before  grant  of 
patent  see  Burton  ?:.  Burton  Stock-Car  Co., 
171  Mass.  437,  50  N.  E.  1029;  Hamilton  v. 
Park,  etc.,  Co.,  112  Mich.  138,  70  N.  W.  436; 
Nilsson  V.  De  Haven,  168  N.  Y.  656,  61  N.  E. 
1131;  Bezer  v.  Hall  Signal  Co.,  22  N.  Y. 
App.  Div.  489,  48  N.  Y.  Suppl.  203;  Will- 
cox, etc.,  Sewing-Mach.  Co.  v.  Sherborn,  109 
Fed.  319,  48  C.  C.  A.  378. 

Liable  under  special  agreement  although 
patent  not  granted  see  Ingraham  v.  Schaum, 
157  Pa.  St.  88,  27  Atl.  404;  Beecher  v.  Stein, 
139  Pa.  St.  570,  21  Atl.  79. 

In  absence  of  special  agreement  due  upon 
issue  of  patent  see  D.  M.  Steward  Mfg.  Co. 
V.  Steward,  109  Tenn.  288,  70  S.  W.  808. 

52.  Keith  v.  Electrical  Engineering  Co., 
130  Cal.  178,  68  Pac.  598;  Linington  v. 
Strong,  111  111.  152;  Simonds  Rolling  Mach. 
Co.  V.  Pope  Mfg.  Co.,  180  Mass.  393,  62  N.  E. 
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absence  of  definite  agreement  between  tlie  parties  is  determined  by  what  is 
reasonable.''^ 

(ill)  Persons  Entitled  to  Royalties.  Tlie  owner  of  a  patent  who  grants 
a  license  is  entitled  to  royalty  in  accordance  with  the  conditions  of  the  contract 
whether  express  or  implied.^  Where  one  of  several  joint  owners  issues  a  license 
the  others  cannot  recover  part  of  the  royalty  from  the  licensee/^  nor  can  tliey 
recover  it  from  the  licensor  under  an  accounting.'" 

(iv)  Persons  Liable  For  Royalties.  The  licensee  is  liable  during  the 
continuation  of  the  contract  for  the  use  of  the  invention  referred  to  therein," 


467;  McGill  V.  Holmes,  168  N.  Y.  647,  61 
N.  E.  1131. 

Minimum  sum  fixed  see  Hamilton  v.  Park, 
etc.,  Co.,  112  Mich.  138,  70  N.  W.  436;  Genet 
v.  Delaware,  etc..  Canal  Co.,  136  N.  Y.  593, 
32  N.  E.  1078,  19  L.  R.  A.  127;  Corbet  v. 
Manhattan  Brass  Co.,  93  N.  Y.  App.  Div. 
217,  87  N.  Y.  Siippl.  577;  Ebert  v.  Loewen- 
stein,  42  N.  Y.  App.  Div.  109,  58  N.  Y.  Suppl. 
889  [a/firmed  in  167  N.  Y.  677,  60  N.  E. 
1110]  ;  Meyer  v.  Brenzinger,  22  Misc.  (N.  Y.) 
712,  49  ]N.  Y.  Suppl.  1091. 

Particular  contracts  construed  see  Bates 
Mach.  Co.  V.  Cookson,  202  111.  248,  66  N.  E. 
1093;  Goodyear  Shoe  Mach.  Co.  v.  Selz,  157 
111.  186,  41  N.  E.  625 ;  Warth  v.  Loewenstein, 
121  111.  App.  71  [affirmed  in  part  in  219  111. 
222,  76  N.  E.  379]  ;  Spurck  v.  Benner,  89 
111.  App.  79;  Cummings  v.  Standard  Harrow 
Co.,  55  Misc.  (N.  Y.)  601,  105  N.  Y.  Suppl. 
646;  Dick  v.  Bovaird,  8  Pa.  Cas.  70,  5  Atl. 
30;  Bovaird  v.  Dick,  8  Pa.  Cas.  60,  5  Atl. 
26 ;  Bowers  v.  Lake  Superior  Contracting, 
etc.,  Co.,  149  Fed.  983,  79  C.  C.  A.  493 ;  West- 
ern Union  Tel.  Co.  v.  American  Bell  Tel.  Co., 
125  Fed.  342,  60  C.  C.  A.  220. 

Interest  on  overdue  royalty  see  Pressey  v. 
H.  B.  Smith  Mach.  Co.,  45  N.  J.  Eq.  872,  19 
Atl.  618. 

53.  Bates  Mach.  Co.  V.  Cookson,  202  111. 
248,  66  N.  E.  1093;  Standard  Fireproofing 
Co.  V.  St.  Louis  Expanded  Metal  Fireproofing 
Co.,  177  Mo.  559,  76  S.  W.  1008;  Ross  v.  Ful- 
ler, etc.,  Co.,  105  Fed.  510. 

54.  Blair  v.  Lippincott  Glass  Co.,  52  Fed. 
220 ;  Consolidated  Fruit-Jar  Co.  v.  Whitney, 
6  Fed.  Cas.  No.  3,134,  2  Ban.  &  A.  375. 

Equitable  rights  of  partner  see  Rogers  v. 
Riossiipr,  30  Fod.  525. 

Contract  inuring  to  benefit  of  owner  see 
Mann's  Boudoir  Car  Co.  v.  Gilbert  Car  Mfg. 
Co.,  69  I-Tun  (N.  Y.)  245,  23  N.  Y.  Suppl. 
697  [affirmed  in  141  N.  Y.  571,  36  N.  E. 
345];  Grier  v.  Baynes,  40  Fed.  523;  Troy 
Iron,  etc.,  Factory  v.  Corning,  24  Fed.  Cas. 
No.  14,195,  1  Blatchf.  467,  Fish.  Pat.  Rep. 
290  [reversed  on  otlior  grounds  in  14  How. 
103,  14  L.  od.  383]. 

Royalty  implied  under  other  patents  seo 
Felix  I).  Schariiw('))or,  19  111.  Ap|).  628  [af- 
firmed  in  11!)  ill.  4'I5,  10  N.  E.  16]. 

Conduct  of  licensor  may  be  such  as  to 
estop  Hcc  l<;(liHoii  G(!n.  Fjjoctric  Vo.  v. 
'J'liiicl<ani  Mfg.  Co.,  167  Pa.  St.  530,  31  Atl. 
850 ;  AngicT  v.  Eaton,  ))H  I'a.  St.  594.  (Grant- 
ing VwcwH  to  othcrH,  liovvcvcr,  will  not  i^Hto]) 
hini  in  llu!  )iI)H(^n<'o  of  agrccnicnt.  Jarcciki 
V.  JlnvH,  l(!I  I'a.  St.  61.'!,  29  Atl.  118;  Jliud- 
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wick  V.  Galbraith,  147  Pa.  St.  333,  23  Atl, 
451. 

55.  Paulus  V.  M.  M.  Buck  Mfg.  Co.,  129 
Fed.  594,  64  C.  C.  A.  162;  Balance,  etc.,  Mfg. 
Co.  V.  National  Enameling,  etc.,  Co.,  108  Fed. 
77;  Levy  v.  Dattlebaum,  63  Fed.  992;  Pusey, 
etc.,  Co.  V.  Miller,  61  Fed.  401. 

56.  Vose  V.  Singer,  4  Allen  (Mass.)  226, 
81  Am.  Dec.  690;  De  Witt  v.  Elmira  Nobles 
Mfg.  Co.,  5  Hun  (N.  Y.)  301  [affirmed  in 
66  N.  Y.  459,  23  Am.  Rep.  73] ;  Blackledge 
V.  Weir,  etc.,  Mfg.  Co.,  108  Fed.  71,  47 
C.  C.  A.  212. 

57.  The  licensee  is  liable  for  at  least  the 
minimum  amount  specified;  it  makes  no  dif- 
ference whether  he  uses  the  invention  or  not. 
Linington  v.  Strong,  90  111.  556;  Simonds 
Rolling  Mach.  Co.  v.  Pope  Mfg.  Co.,  180  Mass. 
393,  62  N.  E.  467;  Wing  v.  Ansonia  Clock 
Co.,  102  N.  Y.  531,  7  N.  E.  621;  Hackett 
V.  Hackett  Hatch  Door  Mfg.  Co.,  52  N.  Y. 
Super.  Ct.  263. 

Eviction  or  proper  surrender  is  necessary 
to  terminate  liability.  Skinner  v.  Walter 
A.  Wood  Mowing,  etc.,  Mach.  Co.,  140  N.  Y. 
217,  35  N.  E.  491,  37  Am.  St.  Rep.  540  [af- 
firming 20  N.  Y.  Suppl.  251] ;  Hurd  v.  Gere, 
27  N.  Y.  App.  Div.  625,  50  N.  Y.  Suppl.  235; 
Maitland  v.  Drew,  14  Misc.  (N.  Y.)  60,  35 
N.  Y.  Suppl.  249;  McKay  v.  Smith,  39  Fed. 
556;  McKay  v.  Jackman,  17  Fed.  641. 

Liable  after  cancellation  for  past  use  see 
Hamilton  v.  Park,  etc.,  Co.,  112  Mich.  138,  70 
N.  W.  436. 

Not  relieved  by  invalidity  of  patent  see 
Warwick  v.  Stockton,  (N.  J.  Ch.  1897)  37 
Atl.  458;  Hurd  v.  Gere,  27  N.  Y.  App.  Div. 
625,  50  N.  Y.  Suppl.  235;  Holmes  v.  McGill, 
108  Fed.  238,  47  C.  C.  A.  296;  National 
Sewing-Mach.  Co.  v.  Willcox,  etc.,  Sewing- 
Mach.'^Co.,  74  Fed.  557,  20  C.  C.  A.  654; 
Covell  V.  Bostwick,  39  Fed.  421.  See  also 
supra.  VT,  F.  4. 

Infringement  by  licensor  or  others  does 
not  per  se  relieve  the  licensor.  Nunos  r.  Rus- 
sell, 05  HI.  App.  171;  Skidmore  j;.  Falivs 
Wateh-Case  Co.,  28  N.  Y.  App.  Div.  94,  60 
N.  Y.  Suppl.  1016:  Birdsall  v.  Percgo,  3  Fed. 
Cas.  No.  1,435,  6  Blatchf.  251. 

Transfer  of  license  or  business  does  not 
end  liability.  Porter  V.  Standard  Moaauring 
Mach.  Co.,  142  Mass.  101,  7  N.  E.  926; 
Rodgors  )'.  Torrant,  43  Mich.  113,  4  N.  W. 
507;  WiliHon  v.  Mechanical  OrguiiU'tto  Co., 
170  N.  Y.  542,  63  N.  E.  560;  Marsh  p.  Dodge, 
4  Hull  (N.  Y.)  278  [affirmed  in  60  N.  Y. 
6.'1.'1|  ;  Sliennan  v.  Cluiniplain  Tran.sp.  Co.,  31 
Vt.  102. 
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wliether  it  is  fully  protected  by  patent  or  not.'^^  He  cannot  allege  invalidity  or 
termination  of  contract  so  long  as  be  acts  under  it.^^  Wbere  a  contractor  is 
employed  to  do  certain  work  and  in  doing  it  infringes  a  patent  tbe  contractor  and 
not  tbe  employer  is  liable. 

(v)  Lien.  An  agreement  to  pay  royalties  is  a  personal  contract  and  creates 
no  lien  on  tbe  manufactured  articles." 

b.  Remedies.    Royalties  may  be  collected  by  an  action  at  law,®^  and  an  action 


Where  the  device  infringes  another  patent 

the  lifeiisee  may  stop  use  and  refuse  to  pay 
further  royalty.  Standard  Button  Fastening 
Co.  f.  Elfis,  159  Mass.  448,  34  N.  E.  682; 
Harlow  v.  Putnam,  124  Mass.  553;  Macon 
Knitting  Co.  v.  Leicester  Mills  Co.,  05  N.  J. 
Eq.  138,  55  Atl.  401;  Edison  Gen.  Electric 
Co.  V.  Thackara  Mfg.  Co.,  167  Pa.  St.  530, 
31  Atl.  850;  Mudgett  v.  Thomas,  65  Fed.  645; 
McKay  v.  Smitli,  39  Fed.  550;  McKay  v. 
Jackman,  17  Fed.  641. 

58.  Keitli  i,-.  Electrical  Engineering  Co., 
136  Cal.  178,  68  Pac.  598;  Eclipse  Bicycle  Co. 
r.  Farrow,  23  App.  Cas.  (D.  C.)  411  [re- 
versed  on  other  grounds  in  199  U.  S.  581, 
26  S.  Ct.  150,  50  L.  ed.  317]  ;  Palmer's  Ap- 
peal, 96  Pa.  St.  100;  U.  S.  V.  Harvey  Steel 
Co.,  196  U.  S.  310,  25  S.  Ct.  240,  49  L.  ed. 
492;  Corbin  i'.  Taussig,  137  Fed.  151;  Leslie 
r.  Standard  Sewing-Mach.  Co.,  98  Fed.  827, 
39  C.  C.  A.  314;  Sproull  v.  Pratt,  etc.,  Co., 
97  Fpd.  807. 

Liability  includes  unpatented  as  well  as 
patented  articles  see  McGill  v.  Holmes,  48 
N.  Y.  App.  Div.  628,  64  N.  Y.  Suppl.  787 
[affirmed  in  108  N.  Y.  647,  61  N.  E.  1131]. 

Agreement  controls  and  not  the  scope  of 
the  patent.  Kroegher  v.  JMcConway,  etc.,  Co., 
149  Pa.  St.  444,  23  Atl.  341 ;  Kirkpatrick  v. 
Pope  Mfg.  Co.,  64  Fed.  369. 

Substitution  of  another  device  does  not 
avoid  liabilitv.  Eclipse  Bicycle  Co.  v. 
Farrow,  10  App.  Cas.  (D.  C.)  468,  23  App. 
Cas.  (D.  C.)  411  [reversed  on  other  grounds 
in  199  U.  S.  581,  26  S.  Ct.  150,  50  L.  ed. 
317];  Denise  v.  Swett,  68  Hun  (N.  Y.)  188, 
22  ISI.  Y.  Suppl.  950  [reversed  on  other 
grounds  in  142  N.  Y.  602,  37  N.  E.  027]. 

Not  liable  for  use  of  things  outside  of  pat- 
ent and  of  agreement  see  Forncrook  Mfg.  Co. 
V.  Barnum  Wire,  etc.,  Works,  63  Mich.  195, 
29  N.  W.  537;  Dutchess  Tool  Co.  v.  Kolb,  44 
N.  Y^  App.  Div.  624,  60  N.  Y.  Suppl.  94; 
Hyatt  V.  Mark,  55  N.  Y.  Super.  Ct.  507,  2 
N.  Y.  Suppl.  727  [affirmed  in  124  N.  Y.  93, 
26  N.  E.  285];  Moore  v.  National  Water- 
Tube  Boiler  Co.,  84  Fed.  346 ;  Standard  Sew- 
ing-Mach. Co.  P.  Leslie,  78  Fed.  325,  24  C.  C. 
A.  107;  Covell  r.  Bostwick,  39  Fed.  421. 

Use  of  one  of  several  patents  mentioned 
see  Kline  i;.  M.  Garland  Co.,  135  Mich.  313, 
97  N.  W.  768;  Pope  Mfg.  Co.  v.  Owsley,  27 
Fed.  100. 

Not    liable    for    different    invention  see 

Eclipse  Bicycle  Co.  v.  Farrow,  199  U.  S.  581, 
26  S.  Ct.  150,  50  L.  ed.  317.  Royalty  only  on 
machines  under  patent.  Goucher  v.  Clayton, 
11  Jur.  N.  S.  402,  13  L.  T.  Rep.  N.  S.  111. 
Liable  under  contract  whether  or  not  fol- 
lowed strictly.  Smith  v.  Goldie,  9  Can.  Sup. 
Ct.  46;  Yates  v.  Great  Western  R.  Co.,  24 


Grant  Ch.  (U.  C.)  495;  Smith  v.  Powell,  7 
U.  C.  C.  P.  332. 

59.  Bowers'  California  Dredging  Co.  'i>. 
San  Francisco  Bridge  Co.,  132  Cal.  342,  64 
Pac.  475;  Illinois  Watch  Case  Co.  v.  Ecau- 
bert,  177  111.  587,  52  N.  E.  801;  Clark  v. 
Amoskeag  Mfg.  Co.,  02  N.  H.  612;  Warwick 
V.  Stockton,  (N.  J.  Ch.  1897)  37  Atl.  458; 
Hvatt  V.  Ingalls,  124  N.  Y.  93,  26  N.  E.  285 
[affirming  55  N.  Y.  Super.  Ct.  507,  2  N.  Y. 
Suppl.  727];  Dutchess  Tool  Co.  v.  Kolb,  44 
N.  Y.  App.  Div.  024,  60  N.  Y.  Suppl.  94; 
Skidmore  v.  Fahys  Watch-Case  Co.,  28  N.  Y. 
App.  Div.  94,  50  N.  Y.  Suppl.  1010;  Denise 
V.  Swett,  68  Hun  (N.  Y.)  188,  22  N.  Y. 
Suppl.  950  [reversed  on  other  grounds  in  142 
N.  Y.  002,  37  N.  E.  627] ;  Gaylord  v.  Case,  5 
Ohio  Dee.  (Reprint)  413,  5  Am.  L.  Rec.  494; 
Consolidated  Oil  Well  Packer  Co.  v.  Jarecki 
Mfg.  Co.,  157  Pa.  St.  342,  27  Atl.  543,  545; 
U.  S.  V.  Harvev  Steel  Co.,  196  U.  S.  310,  25 
S.  Ct.  240,  49  L.  ed.  492 ;  American  St.  Car 
Advertising  Co.  v.  Jones,  122  Fed.  803  [re- 
versed on  other  grounds  in  142  Fed.  974,  74 
C.  C.  A.  230];  Holmes  v.  McGill,  108  Fed. 
238,  47  C.  C.  A.  296 ;  Leslie  v.  Standard  Sew- 
ing-Mach. Co.,  98  Fed.  827,  39  C.  C.  A.  314; 
Sproull  V.  Pratt,  etc.,  Co.,  97  Fed.  807 ;  Moore 
V.  National  Water- Tube  Boiler  Co.,  84  Fed. 
340;  Bonsack  Mach.  Co.  v.  Hess,  68  Fed.  119, 
15  C.  C.  A.  303;  Harvey  Steel  Co.  v.  U.  S., 
38  Ct.  CI.  662. 

60.  Mav  V.  Juneau  County,  30  Fed.  241; 
Brvce  v.  Dorr,  4  Fed.  Cas.  No.  2,070,  3  Mc- 
Lean 582,  2  Robb  Pat.  Cas.  302;  Stow  v. 
Chicago,  23  Fed.  Cas.  No.  13,512,  3  Ban.  &  A. 
83,  8  Biss.  47  [affirmed  in  104  U.  S.  547,  26 
L.  ed.  810]. 

Release  of  contractor  releases  employer. 
Bigelow  V.  Louisville,  25  Fed.  Cas.  No.  1,400, 
3  Fish.  Pat.  Cas.  002. 

Where  employer  is  licensee  contractor  is 
released.  Union  Switch,  etc.,  Co.  v.  Johnson 
R.  Signal  Co.,  52  Fed.  867  [reversed  on  other 
grounds  in  55  Fed.  487,  5  C.  C.  A.  204]. 

Both  liable  v/here  both  have  knowledge  see 
Palmer  v.  Landphere,  118  Fed.  52. 

61.  People  V.  Remington,  126  N.  Y.  654, 
27  N.  E.  853  [affirming  59  Hun  282,  12  N.  Y. 
Suppl.  824,  14  N.  Y.  Suppl.  98]. 

62.  Preston  v.  Smith,  156  111.  359,  40 
N.  E.  949;  American  Merchants'  Mfg.  Co.  V. 
Kantrowitz,  77  111.  App.  155;  American 
Mach.,  etc.,  Co.  v.  Stewart,  115  La.  188,  38 
So.  900 ;  Stewart  Mfg.  Co.  v.  Iron  Clad  Mfg. 
Co.,  07  N.  J.  L.  577,  52  Atl.  391 ;  Scheurle  v. 
Husbands,  05  N.  J.  L.  40,  46  Atl.  759 ;  Hyatt 
V.  Ingalls,  124  N.  Y.  93,  20  N.  E.  285;  Gug- 
genheim V.  Kirchofer,  66  Fed.  755,  14  C.  0. 
A.  72;  Washburn,  etc.,  Mfg.  Co  v.  Cincinnati 
Barbed-Wire  Fence  Co.,  42  Fed.  675;  Wash- 
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for  an  accounting  may  be  joined  with  a  demand  for  equitable  relief  by  forfeiture 
of  the  license.''^    State  courts  have  jurisdiction  of  an  action  to  recover  royalticfi 
under  an  agreement  where  there  is  no  question  as  to  the  validity  of  the  patent.** 
C.  Enforcement  of  Assig-nments,  Contracts,  and  Agreements.    A  court 

■of  equity  will  enforce  the  rights  of  parties  under  a  contract  or  agreement  relating 
to  patent  rights  by  making  appropriate  orders  in  the  same  manner  as  under  other 
agreements.''^    It  is  held  that  the  ordinary  rules  of  practice  and  procedure 


burn,  etc.,  Mfg.  Co.  v.  Freeman  Wire  Co.,  41 
ied.  410;  Moxon  v.  Bright,  L.  R.  4  Ch.  292, 
20  L.  T.  Rep.  N.  S.  961 ;  Kernot  v.  Potter,  3 
De  G.  F.  &  J.  447,  64  Eng.  Ch.  350,  45  Eng. 
Reprint  951. 

Facts  entitling  plaintiff  to  royalty  must  be 
shown.  Meyer  v.  Saul,  82  Md.  459,  33  Atl. 
539 ;  Stewart  Mfg.  Co.  v.  Iron  Clad  Mfg.  Co., 
07  N.  J.  L.  677,  52  Atl.  391;  Russell  v.  U.  S., 
35  Ct.  CI.  154. 

May  sue  for  breach  or  for  infringement 
see  Kilburn  v.  Holmes,  121  Fed.  750,  58  C.  C. 
A.  116;  Starling  v.  St.  Paul  Plow- Works,  32 
Fed.  290;  Cohn  v.  National  Rubber  Co.,  6 
Fed.  Cas.  No.  2,968,  3  Ban.  &  A.  568,  15  Off. 
Gaz.  829 ;  England  v.  Thompson,  8  Fed.  Cas. 
No.  4,487,  3  Cliff.  271;  Magic  RufBe  Co.  v. 
Elm  City  Co.,  16  Fed.  Cas.  No.  8,949,  2  Ban. 
&  A.  152,  13  Blatchf.  151,  8  Off.  Gaz.  773; 
Woodworth  v.  Weed,  30  Fed.  Cas.  No.  18,022, 
1  Blatchf.  165,  Fish.  Pat.  Rep.  108.  But  see 
Consolidated  Middlings  Purifier  Co.  v.  Wolf, 
28  Fed.  814. 

Invalidity  of  patent  is  no  defense.  Rhodes 
V.  Ashurst,  176  111.  351,  52  N.  E.  118;  Jones 
V.  Burnham,  67  Me.  93,  24  Am.  Rep.  10; 
Hall  Mfg.  Co.  V.  American  R.  Supply  Co.,  48 
Mich.  331,  12  N.  W.  205;  Clarlc  v.  Amoskeag 
Mfg.  Co.,  62  N.  H.  612;  Warwick  v.  Stock- 
ton, (N.  J.  Ch.  1897)  37  Atl.  458;  Hvatt  x. 
Infralls,  49  N.  Y.  Super.  Ct.  375;  Baylis  v. 
Bullock  Electric  Mfg.  Co.,  32  Misc.  (N.  Y.) 
218,  66  N.  Y.  Suppl.  253  {reversed  on  other 
grounds  in  59  N.  Y.  App.  Div.  576,  69  N.  Y. 
Suppl.  693]  ;  McGill  v.  Holmes,  64  N.  Y. 
Suppl.  787;  Brusie  r.  Pecli;,  10  N.  Y.  Suppl. 
648 ;  Edison  Gen.  Electric  Co.  v.  Tliackara 
Mfg.  Co.,  167  Pa.  St.  530,  31  Atl.  850;  In- 
graham  V.  Scliaum,  157  Pa.  St.  88,  27  Atl. 
404;  Patterson's  Appeal,  99  Pa.  St.  521; 
Marsh  v.  Harris  Mfg.  Co.,  03  Wis.  276,  22 
N.  W.  516;  Eureka  Clothes  Wringing  Mach. 
Co.  V.  ]!ailoy  Washing,  etc.,  Mach.  Co.,  11 
Wall.  (U.  S.)  488,  20  L.  ed.  209;  Moore  V. 
National  Waler-Tube  Boiler  Co.,  84  Fed.  346; 
(Jodcll  r.  WcllH,  etc.,  (^o.,  70  Fed.  319. 

Burden  of  proof  see  Bennett  f.  Iron  Clad 
Mfg.  Co.,  121  N.  Y.  App.  Div.  133,  105  N.  Y. 
Suppl.  593. 

Weight  and  sufficiency  of  evidence  see  Ben- 
nett V.  Iron  Cliid  Mfg.  Co.,  121  N.  Y.  App. 
Div.  133,  105  N.  Y.  Su]ii)l.  593. 

Question  for  jury  hcc  Gaylord  v.  Case,  5 
Ohio  l)c('.  (licpriiit)  '113,  5  Am.  L.  Rec.  494. 

Right  of  appeal  where  infringement  or 
validity  involved  h<'('  St.  Paul  Plow-Works  r. 
S(arliii^',  127  I'.  S.  376,  H  S.  Ct.  1327,  32 
L.  cd.  251. 

Review  on  appeal  hco  Hyatt  r.  IngallH,  VIS 
N.  V.  9.').  26  N.  2K5  \(i/jfirviw(i  55  N.  Y. 
Super.  Ct.  507.  2  N.  V.  Suppl.  727  |;  U.  S.  v. 
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Berdan  Firearms  Mfg.  Co.,  156  U.  S.  552,  15 
S.  Ct.  420,  39  L.  ed.  530. 

Procedure  before  referee  see  Hyatt  v. 
Mark,  55  N.  Y.  Super.  Ct.  507,  2  N.  Y.  Suppl. 
727  [affirmed  in  124  N.  Y.  93,  20  N.  E.  285]. 

63.  Eclipse  Bicycle  Co.  v.  Farrow,  16  App. 
Cas.  (D.  C.)  468;  Hyatt  v.  Ingalls,  124  N.  Y. 
93,  26  N.  E.  285  [affirming  55  N.  Y.  Super. 
Ct.  507,  2  N.  Y.  Suppl.  727] ;  Adams  v.  Mey- 
rose,  7  Fed.  208,  2  McCrary  300;  Woodworth 
V.  Weed,  30  Fed.  Cas.  No.  18,022,  1  Blatchf. 
165,  Fish.  Pat.  Rep.  108;  Ashworth  v.  Roberts, 
45  Ch.  D.  023,  00  L.  J.  Ch.  27,  63  L.  T.  Rep. 
N.  S.  160,  39  Wkly.  Rep.  170;  Haddan  v. 
Smith,  11  Jur.  959,  17  L.  J.  Ch.  43,  16  Sim. 
42,  39  Eng.  Ch.  42,  60  Eng.  Reprint  788. 
And  see  Eclipse  Bicycle  Co.  v.  Farrow,  23 
App.  Cas.  (D.  C. )  411  [reversed  in  part  in 
199  U.  S.  581,  26  S.  Ct.  150,  50  L.  ed.  317]. 

Discovery,  injunction,  and  account  see  Ball 
Glove  Fastening  Co.  v.  Ball,  etc..  Fastener 
Co.,  36  Fed.  309;  McKay  v.  Smith,  29  Fed. 
295  [affirmed  in  164  U.  S.  701,  17  S.  Ct.  1001, 
41  L.  ed.  1180]. 

Equity  interferes  only  where  remedy  at 
law  inadequate  see  Washburn,  etc.,  Mfg.  Co. 
V.  Cincinnati  Barbed- Wire  Fence  Co.,  42  Fed. 
675 ;  Wasliburn,  etc.,  Mfg.  Co.  v.  Freeman,  41 
Fed.  410. 

64.  Peck  V.  Bacon,  18  Conn.  377;  Bull  v. 
Pratt,  1  Conn.  342;  Rhodes  v.  Ashurst,  176 
111.  351,  52  N.  E.  118;  Havana  Press  Drill  Co. 
V.  Ashurst,  148  HI.  115,  35  N.  E.  873; 
Illinois  Watch  Case  Co.  v.  Ecaubert,  75  111. 
App.  418;  Hunt  v.  Hoover,  24  Iowa  231; 
Binney  v.  Annan,  107  Mass.  94,  9  Am.  Rep. 
10;  Continental  Store  Service  Co.  v.  Clark, 
100  N.  Y.  365,  3  N.  E.  335;  Snow  v.  Judson, 
38  Barb.  (N.  Y.)  210;  Darst  v.  Brockway,  11 
Oliio  402;  Standard  Combustion  Co.  v.  Farr, 
9  Ohio  Dee.  (Reprint)  509,  14  Cine.  L.  Bui. 
201;  Hubbard  v.  Allen,  123  Pa.  St.  198,  16 
Atl.  772;  Wade  v.  Lawder,  165  U.  S.  624,  17 
S.  Ct.  425,  41  L.  ed.  851;  Marsh  v.  Nichols, 
140  U.  S.  344,  11  S.  Ct.  798,  35  L.  ed.  413; 
Walter  A.  Wood  Mowing,  etc.,  Mach.  Co.  V. 
Skinner,  139  V.  S.  293,  11  S.  Ct.  528,  35 
L.  ed.  193;  Felix  r.  Scharnweber,  125  U.  S. 
54,  8  S.  Ct.  759,  31  L.  od.  687;  Dale  Tile 
Mfg.  Co.  V.  Hyatt,  125  H.  S.  46,  8  S.  Ct.  760, 
31  L.  od.  683;  Albright  •)'.  Toa.s,  100  U.  S. 
(;13,  1  S.  Ct.  550,  27  L.  ed.  295;  Wilson  V. 
Saiulford,  10  How.  ( U.  S.)  99,  13  L.  od.  344; 
Blancliard  r.  Sprague,  3  l'\'(l.  Cas.  No.  1,510, 
1  Clill'.  288;  Goodvoar  r.  Day,  10  Fed.  Cas. 
No.  5,508,  1  Blatchf.  505,  Fish.  Pat.  Rep. 
3S5. 

65.  Specific  performance  hoo  Manvel  i). 
I  loldmlgo,  '15  N.  Y.  151;  Maughinu  r.  Parkos 
Si'wiu':  Miicli.  Co.,  09  N.  Y.  App.  Div.  609, 
7'l  N.'V.  Suppl.  OS!);  l;oir(>M((U',  olc,  Mills  Co. 
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apply.''^  State  courts  have  jurisdiction  wliero  there  is  no  question  of  infringe- 
ment or  vaUditj  of  the  patents." 

XII.  REGULATION  OF  DEALINGS  IN  PATENT  RIGHTS  AND  PATENTED  ARTICLES. 

A.  By  Congress — l.  Failure  to  Mark  Patented  Articles.  Tatentees  are 
required  to  give  notice  that  their  articles  are  patented  by  placing  a  notice  to  that 
effect  upon  the  articles  or  upon  the  package  containing  thein.®^    In  the  absence 


V.  Macon  Knitting  Co.,  116  Fed.  190,  53 
C.  C.  A.  021;  Foster  v.  Goldschmidt,  21  Fed. 
70;  Wood  V.  Wells,  30  Fed.  Cas.  No.  17,967, 
6  Fish.  Pat.  Cas.  382. 

When  specific  performance  refused  see 
Kennedy  v.  Ilazelton,  128  U.  S.  667,  9  S.  Ct. 
202,  32  L.  ed.  576. 

Suit  to  annul  see  Backus  Portable  Steam 
Heater  Co.  Simonds,  2  App.  Cas.  (D.  C.) 
290;  American  Street  Car  Advertising  Co.  v. 
Jones,  122  Fed.  803  [reversed  on  otlier 
grounds  in  142  Fed.  974,  74  C.  C.  A.  236]  ; 
Patton  V.  Glatz,  56  Fed.  367. 

Injunction  granted  see  Ball,  etc..  Fastener 
Co.  V.  Patent  Button  Co.,  136  Fed.  272; 
Waterman  v.  Shipman,  55  Fed.  982,  5  C.  C.  A. 
371;  Goddard  v.  Wilde,  17  Fed.  845;  Day  v. 
Hartshorn,  7  Fed.  Cas.  No.  3,683,  3  Fish.  Pat. 
Cas.  32 ;  Singer  Sewing-Mach.  Co.  v.  Union 
Button-Hole,  etc.,  Co.,  22  Fed.  Cas.  No.  12,904, 
6  Fish.  Pat.  Cas.  480,  Holmes  253,  4  Off.  Gaz. 
553;  Wilson  v.  Sherman,  30  Fed.  Cas.  No. 
17,833,  1  Blatchf.  536,  Fish.  Pat.  Rep.  361. 

Injunction  refused  see  Henderson  r.  Dough- 
erty, 95  N.  Y.  App.  Div.  346,  88  N.  Y.  Suppl. 
065 ;  Brunner  v.  Kaempfer,  2  N.  Y .  App.  Div. 
177,  37  N.  Y.  Suppl.  700;  Young  Reversible 
Lock-Nut  Co.  V.  Y'oung  Lock-Nut  Co.,  60  Fed. 
503;  Adams,  etc.,  Mfg.  Co.  v.  Westlake,  53 
Fed.  588;  Pope  Mfg.  Co.  v.  Johnson,  40  Fed. 
584 ;  Aspinwall  Mfg.  Co.  v.  Gill,  32  Fed.  702 ; 
Washburn,  etc.,  Mfg.  Co.  v.  Cincinnati 
Barbed- Wire  Fence  Co.,  22  Fed.  712;  Baker 
Mfg.  Co.  V.  Washburn,  etc.,  Mfg.  Co.,  18  Fed. 
172,  5  McCrary  504;  Crowell  v.  Parmenter,  6 
Fed.  Cas.  No.  3,446,  3  Ban.  &  A.  480,  18  Off. 
Gaz.  360;  Florence  Sewing-Mach.  Co.  v. 
Singer  Mfg.  Co.,  9  Fed.  Cas.  No.  4,884,  8 
Blatchf.  113,  4  Fish.  Pat.  Cas.  329;  Smith 
!?.  Cumniings,  22  Fed.  Cas.  No.  13,034,  1  Fish. 
Pat.  Cas.  152;  Wilson  v.  Sherman,  30  Fed. 
Cas.  No.  17,833,  1  Blatchf.  530,  Fish.  Pat. 
Rep.  361.  Where  there  is  an  adequate  remedy 
at  law  equity  will  not  interfere.  Crandall  v. 
Piano  Mfg.  Co.,  24  Fed.  738;  Perkins  v. 
Hendryx,  23  Fed.  418;  Baker  Mfg.  Co.  v. 
Waslihurn,  etc.,  Mfg.  Co.,  supra. 

66.  Parties  see  Backus  Portable  Steam 
Heater  Co.  v.  Simonds,  2  App.  Cas.  (D.  C.) 
290;  Rogers  v.  Riessner,  30  Fed.  525; 
Florence  Sewing-Mach.  Co.  v.  Singer  Mfg.  Co., 
9  Fed.  Cas.  No.  4,884,  8  Blatchf."  113,  4  Fish. 
Pat.  Cas.  329. 

Pleading  see  Ralva  r.  Atkins,  157  Ind.  331, 
61  N.  E.  726;  Torrent  v.  Rodgers,  39  Mich. 
85;  Dalzell  v.  Fahy's  Watch  Case  Co.,  138 
N.  Y.  285,  33  N.  E.  1071 ;  Marsh >.  Dodge,  5 
Lans.  (N.  Y.)  541;  Smith  v.  Standard  Laun- 
dry Mach.  Co.,  11  Daly  (N.  Y.)  154;  Wilcox, 
etc..  Sewing  ^[ach.  Co.  r.  Himes,  21  N.  Y. 
Suppl.  760;  Dancel  v.  United  Shoe  Mach.  Co., 


120  Fed.  839;  White  v.  Lee,  4  Fed.  916; 
Theberath  v.  Celluloid  Mfg.  Co.,  3  Fed.  143. 

Evidence  see  Brusie  v.  Peck,  135  N.  Y.  622, 
32  N.  E.  76;  Marsh  v.  Dodge,  5  Lans.  (N.  Y.) 
541;  Hubbard  v.  Allen,  123  Pa.  St.  198,  16 
Atl.  772;  St.  Paul  Plow- Works  v.  Starling, 
140  U.  S.  184,  11  S.  Ct.  803,  35  L.  ed.  404; 
Rogers  v.  Riessner,  34  Fed.  270. 

67.  Rhodes  v.  Asliurst,  176  III.  351,  52 
N.  E.  118;  Illinois  Watch  Case  Co.  v.  Ecau- 
bert,  75  111.  App.  418  [affirmed  in  177  111. 
587,  52  N.  E.  861];  Standard  Combustion 
Co.  V.  Farr,  9  Ohio  Dec.  (Reprint)  509,  14 
Cine.  L.  Bui.  201.  See  also  supra,  XI,  B, 
1,  e. 

68.  U.  S.  Rev.  St.  (1878)  §  4900  [U.  S. 
Comp.  St.  (1901)  p.  3388]. 

SufSciency  of  notice  see  Dunlap  v.  Scho- 
field,  152  U.  S.  244,  14  S.  Ct.  576,  38  L.  ed. 
426;  Sessions  V.  Romadka,  145  U.  S.  29,  12 
S.  Ct.  799,  36  L.  ed.  609;  Inman  Mfg.  Co.  v. 
Beach,  71  Fed.  420,  18  C.  C.  A.  165. 

Marking  is  legal  notice  to  all.  Hogg  v. 
Gimbel,  94  Fed.  518. 

The  article  and  not  merely  the  package 
must  be  marked  where  possible.  Smith  v. 
Walton,  51  Fed.  17;  Sessions  v.  Romadka,  21 
Fed.  124. 

Particular  part  of  article  for  notice  is  im- 
material.—  Dade  v.  Boorum,  etc.,  Co.,  121 
Fed.  135. 

Patented  processes  are  not  within  the  re- 
quirement. U.  S.  Mitis  Co.  V.  Midvale  Steel 
Co.,  135  Fed.  103;  U.  S.  Mitis  Co.  v.  Car- 
negie Steel  Co.,  -89  Fed.  206  [affirmed  in  90 
Fed.  829,  33  C.  C.  A.  387]. 

Where  patentee  has  not  made  and  sold 
articles  under  his  patent  the  requirement  does 
not  apply.  Ewart  Mfg.  Co.  v.  Baldwin  Cycle- 
Chain  Co.,  91  Fed.  262;  Campbell  v.  New 
Y'ork,  81  Fed.  182. 

Date. —  Notice  must  include  date.  Traver 
V.  Brown,  62  Fed.  933  [reversed  on  other 
grounds  in  70  Fed.  810,  17  C.  C.  A.  424]; 
Hawley  v.  Bagley,  11  Fed.  Cas.  No.  6,248. 

Excuse  for  not  marking  is  immaterial. 
Putnam  v.  Sudhoff,  20  Fed.  Cas.  No.  11,483, 
1  Ban.  &  A.  198. 

Burden  of  proof. —  Tlie  burden  is  on  de- 
fendant to  show  absence  of  mark.  Providence 
Rubber  Co.  v.  Goodyear,  9  Wall.  (U.  S.)  788, 
19  L.  ed.  566;  U.  S.  Printing  Co.  v-  American 
Playing-Card  Co.,  70  Fed.  50;  Schofi^ld  v. 
Dunlop,  42  Fed.  323;  Goodyear  v.  Allyn,  10 
Fed.  Cas.  No.  5,555,  6  Blatchf.  33,  3  Fish. 
Pat.  Cas.  374.  Contra,  Matthews,  etc.,  Mfg. 
Co.  V.  National  Brass,  etc..  Works,  7l  Fed. 
518;  National  Co.  V.  Belcher,  68  Fed.  665 
[modified  in  71  Fed.  876,  18  C.  C.  A.  375]. 

Complainant  must  allege  marking  see 
Sprague  v.  Bramhall-Deane  Co.,  133  Fed.  738. 
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oi  such  notice  on  the  article  no  damages  can  be  collected  except  where  the  infringer 
continues  after  actual  notice."^ 

2.  Marking  Unpatented  Article.  Parties  are  prohibited  by  statute  from 
marking  articles  for  which  they  have  not  obtained  a  patent  witli  any  mark  indi- 
cating that  they  are  patented,™  and  are  prohibited  from  marking  articles 
patented  by  another  with  any  mark  in  imitation  of  the  name  or  marks  of  the 
real  patentee.''^ 

3.  Penalties  —  a.  In  General.  For  such  wrongful  mai'king  of  articles  the 
guilty  party  is  liable  to  a  penalty  of  not  less  than  one  hundred  dollars  with  costs 
for  every  offense,  one  half  of  such  penalty  going  to  the  party  who  shall  sue  for 
the  same  and  the  other  to  tlie  United  States.''^ 


Canada. —  Must  mark  subject  to  penalty  of 
one  hundred  dollars.    St.  38  Viet.  c.  14,  §  3. 

69.  Must  prove  actual  notice. —  Dunlap  v. 
Schofield,  152  U.  S.  244,  14  S.  Ct.  576,  38 
L.  ed.  426 ;  Pairpoint  Mfg.  Co.  v.  Eldridge  Co., 
71  Fed.  307. 

Sufficiency  of  actual  notice  see  U.  S.  Mitis 
Co.  V.  Midvale  Steel  Co.,  135  Fed.  103;  Jen- 
nings V.  Eogers  Silver  Plate  Co.,  96  Fed.  340; 
Thompson  v.  N.  T.  Bushnell  Co.,  96  Fed.  238, 
37  C.  C.  A.  456 ;  Ryan  v.  Newark  Spring  Mat- 
tress Co.,  96  Fed.  100;  New  York  Pharmical 
Assoc.  V.  Tilden,  14  Fed.  740,  21  Blatchf. 
190. 

Recovery  limited  to  infringement  after  no- 
tice see  Allen  v.  Deacon,  21  Fed.  122;  Put- 
nam V.  Sudhoff,  20  Fed.  Cas.  No.  11,483,  1 
Ban.  &  A.  198. 

When  some  articles  marked  and  some  not 
marked  only  nominal  damages  are  recover- 
able. B.  B.  Hill  Mfg.  Co.  V.  Stewart,  116 
Fed.  927. 

Right  to  injunction. — Absence  of  notice  af- 
fects damages  only  and  not  right  to  injunc- 
tion. McDowell  V.  Kurtz,  77  Fed.  206,  23 
C.  C,  A.  119;  Horn  v.  Bergner,  68  Fed.  428 
[affirmed  in  72  Fed.  687]  ;  Anderson  v.  Mon- 
roe, 55  Fed.  398  [reversed  on  other  grounds 
in  58  Fed.  398,  7  C.  C.  A.  272]  ;  Goodyear  v. 
Allyn,  10  Fed.  Cas.  No.  5,555,  6  Blatchf. 
33,  3  Fish.  Pat.  Cas.  374. 

70.  U.  S.  Rev.  St.  (1878)  §  4901  [U.  S. 
Comp.  St.  (1901)  p.  3388]. 

Intent  to  deceive  is  necessary  in  order  to 
create  ofTense.  Bowman  v.  Read,  2  Wall. 
(U.  S.)  591,  17  L.  cd.  812;  A.  B.  Dick  Co.  v. 
Fuerth,  57  Fed.  834;  Hotchkiss  v.  Samuel 
Cupples  Woodon-Ware  Co.,  53  Fed.  1018; 
Lawrence  r.  Holmes,  45  Fed.  357  ;  Tompkins 
V.  Butterfield,  25  Fed.  556 ;  Nichols  v.  Newell, 
18  Fed.  Cas.  No.  10,245,  1  Fish.  Pat.  Cas. 
647;  Stc-pliens  v.  Caldwell,  22  Fed.  Cas.  No. 
13,367;  Walker  v.  Ilawxhurst,  29  Fed.  Cas. 
No.  17,071,  5  Blatclif.  494. 

Marking  after  application  but  before  pay- 
ment may  or  may  not  constitute  ollense  ac- 
cording to  intent.  Ijaufcrty  v.  Wheeler,  11 
Daly  (N.  Y.)  194;  Nicliols  v.  Newell,  18  Fed. 
Cas.  No.  10.245,  1  Fisli.  Pat.  Cas.  647; 
SLcplicns  )■.  CaMwcll,  22  Fed.  Cns.  No.  13,367. 

Expiration  of  patent  on  device  does  not 
create  orr(!nH().  WilHoii  v.  Sing(!r  Mfg.  ('<>.,  30 
Fed.  CiiH.  No.  17,K.'J«,  4  Itan.  k  A.  037,  9 
HIhh.  173,  16  OIV.  Cnz.  1091,  !)  N.  Y.  Wkly. 
Dig.  338  [a/lirmvd  in  12  Fed.  57,  11  J?isH. 
208]. 
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Actual  sale  of  article  is  not  necessary. 
Nichols  V.  Newell,  18  Fed.  Cas.  No.  10,245,  1 
Fish.  Pat.  Cas.  647. 

Whether  the  things  marked  are  of  such  a 
nature  as  to  be  capable  of  bemg  patented 
bears  simply  upon  intent  to  deceive.  Winne 
V.  Snow,  19  Fed.  507;  Oliphant  v.  Salem 
Flouring  Mills  Co.,  18  Fed.  Cas.  No.  10,486,  3 
Ban.  &  A.  250,  5  Sawy.  128;  U.  S.  v.  Morris, 
26  Fed.  Cas.  No.  15,814,  2  Bond  23,  3  Fish. 
Pat.  Cas.  72. 

Marking  "  Patent  Applied  For  "  is  permis- 
sible. A.  B.  Dick  Co.  v.  Fuerth,  57  Fed.  834; 
Schwebel  v.  Bothe,  40  Fed.  478. 

71.  U.  S.  Rev.  St.  (1878)  §  4901  [U.  S. 
Comp.  St.  (1901)  p.  3388]. 

Article  must  be  covered  by  the  patent  see 
Russell  V.  Newark  Mach.  Co.,  55  Fed.  297; 
French  v.  Foley,  11  Fed.  801. 

Injunction. —  Patentee  may  obtain  injunc- 
tion. Stimpson  Computing  Scale  Co.  v. 
W.  F.  Stimpson  Co.,  104  Fed.  893,  44  C.  C.  A. 
241;  Washburn,  etc.,  Mfg.  Co.  v.  Haish,  29 
Fed.  Cas.  No.  17,217,  4  Ban.  &  A.  571,  9  Biss. 
141,  18  Off.  Gaz.  465. 

Invalidity  of  the  patent  is  no  defense  for 
marking  Avithout  patentee's  consent.  Myers 
V.  Baker,  3  H.  &  N.  802,  28  L.  J.  Exch.  90,  7 
Wkly.  Rep.  66. 

72.  U.  S.  Rev.  St.  (1878)  §  4901  [U.  S. 
Comp.  St.  (1901)  p.  3388]. 

Canada. —  Penalty  two  hundred  dollars  or 
imprisonment  for  six  months  or  both.  St.  35 
Vict.  c.  26,  §  50. 

Offense  committed  see  Nichols  v.  Newell,  18 
Fed.  Cas.  No.  10,245,  1  Fish.  Pat.  Cas.  047; 
Olipliant  V.  Salem  Flouring  Co.,  18  Fed.  Cas. 
No.  10,486,  3  Ban.  &  A.  256.  5  Sawy.  128. 

Offense  not  committed  see  Russell  v.  New- 
ark Mach.  Co.,  55  Fed.  297  ;  Wilson  v.  Singer 
Mfg.  Co.,  12  Fed.  57,  11  Biss.  298. 

The  amount  of  the  penalty  is  one  hundred 
dollars  and  no  more.  Stimpson  v.  Pond,  23 
Fed.  Cas.  No.  13,455,  2  Curt.  502.  Compare 
Nichols  I).  Newell,  18  Fed.  Cas.  No.  10,245,  1 
Fisli.  Pat.  Cas.  647. 

Single  offense  may  include  marking  of  a 
number  of  articles  at  the  same  time.  Iloj't 
r.  Computing  Scale  Co.,  96  Fed.  250;  Ilotch- 
kisH  V.  Samuel  Cupples  Wooden-Waro  Co.,  53 
Fed.  1018. 

Where  the  patentee  has  failed  to  mark  his 
own  iirticles  "  piii.(>ili('d  "  it  is  held  tliiil  the 
])at('n(('('  cannot  iccovcr  tlu"  ]i('iuiUy.  Smith 
V.  Wnllon,  56  Fed.  499;  Smith  1\  Walton, 
51  Fed.  17. 
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b.  Infringement  of  Design  Patents.  One  who  knowingly  infringes  a  design 
patent  is  liable  in  tlie  amount  of  at  least  two  hundred  and  fifty  dollars  and  if  his 
profits  are  greater  he  is  liable  for  the  excess.'^  The  owner  of  the  patent  may 
recover  tlie  amount  at  law  or  in  equity."* 

B.  By  States.  The  owner  of  a  patent  himself  cannot  make  and  sell  his 
patented  articles  in  violation  of  the  laws  of  the  state  prescribed  for  the  general 
welfare.'^  The  right  conferred  by  statute  to  make,  use,  and  vend  his  invention 
throughout  the  United  States  and  tlie  territories  thereof  is  not  granted  or  secured 
without  reference  to  the  general  powers  which  the  several  states  of  the  Union 
unqnestional)ly  possess  over  their  purely  domestic  affairs,  whether  of  internal  com- 
merce or  police.™  The  manufacture  and  sale  of  patented  articles  is  subject  to 
state  legislation  enacted  in  pursuance  of  the  police  power  inherent  in  the  state,''^ 
to  the  taxing  power  of  the  states,"  if  there  is  no  discrimination  in  such  taxation 
as  between  the  patented  article  and  tlie  sale  of  other  similar  articles  in  the  state,'^ 
and  a  license  fee  can  be  required  for  selling  in  the  state  patented  articles.^"  With 
respect  to  the  power  of  states  to  regulate  the  transfer  or  sale  of  patent  rights 
themselves,  there  is  a  very  considerable  conflict  of  authority.    In  a  large  number 


The  informer,  although  without  interest, 
brings  suit  in  his  own  name  and  not  in  the 
name  of  the  United  States.  Winne  f.  Snow, 
19  Fed.  507;  U.  S.  v.  Morris,  20  Fed.  Cas. 
No.  15,814,  2  Bond  23,  3  Fish.  Pat.  Cas.  72. 

Where  suit  brought. — Suits  must  be  brouglit 
in  tlie  district  where  ofi'ense  committed. 
Winne  v.  Snow,  19  Fed.  507;  Pentlarge  V. 
Kirby,  19  Fed.  501. 

Allegations. —  Essential  facts  must  be  al- 
leged, but  not  necessarily  the  day  stamping 
was  done.    Fish  v.  Manning,  31  Fed.  340. 

Intent  is  a  question  for  the  jury.  Walker 
V.  liawxhurst,  29  Fed.  Cas.  No.  17,071,  5 
Blatchf.  494. 

Statute  strictly  construed  see  Pentlarge  v. 
Kirby,  19  Fed.  501. 

Proofs  strictly  construed  see  Hawloetz  v. 
Kass,  25  Fed.  7G5  [affirmed  in  136  U.  S.  638, 
10  S.  Ct.  1068,  34  L.  ed.  549];  Hawley  v. 
Ba2;ley,  11  Fed.  Cas.  No.  6,248. 

73.  Act  Feb.  4,  1887,  24  U.  S.  St.  at  L. 
387  [U.  S.  Comp.  St.  (1901)  p.  3398];  Frank 
V.  Geiger,  121  Fed.  126. 

Infringement  must  be  wilful  after  notice. 
—  See  Fuller  v.  Field,  82  Fed.  813,  27  C.  C.  A. 
165;  Monroe  v.  Anderson,  58  Fed.  398,  7 
C.  C.  A.  272. 

Infringement  of  several  claims  in  one  pat- 
ent constitutes  only  one  offense.  Gimbel 
Hogg,  97  Fed.  791,  38  C.  C.  A.  419. 

Sufficiency  of  notice. —  Marking  patented 
articles  is  not  such  notice  as  will  make  in- 
fringer's act  one  after  notice.  Gimbel  v. 
Hogg,  97  Fed.  791,  38  C.  C.  A.  419. 

74.  See  infra,  XIII,  C,  12,  a,  (in). 

75.  Livingston  v.  Van  Ingen,  9  Johns. 
(N.  Y.)  507;  Jordan  v.  Dayton,  4  Ohio 
294 ;  Bement  v.  National  Harrow  Co.,  186 
U.  S.  70,  22  S.  Ct.  747,  46  L.  ed.  1058 ;  Web- 
ber r.  Virginia,  103  U.  S.  344,  20  L.  ed.  565 ; 
Patterson  r.  Kentucky,  97  U.  S.  501,  24  L.  ed. 
1115;  Ilea  ton-Peninsular  Button-Fastener  Co. 
V.  Eureka  Specialty  Co.,  77  Fed.  288,  25 
C.  C.  A.  267,  35  L.  R.  A.  728,  78  Off.  Gaz. 
171 ;  In  re  Brosnahan,  18  Fed.  62,  4  McCrary  1. 

Sale  of  patent  rights  and  patented  articles 
distinguished. —  There  is  a  manifest  distinc- 


tion between  the  right  of  property  in  the 
patent,  which  carries  with  it  the  power  on 
the  part  of  the  patentee  to  assign  it,  and  the 
riplit  to  sell  the  property  resulting  from  the 
invention  or  patent.  When  the  fruits  of  the 
invention  or  the  article  made  by  reason  of 
the  application  of  the  principle  discovered  is 
attempted  to  be  sold  or  used  within  the  ju- 
risdiction of  a  state,  it  is  subject  to  its  laws, 
like  other  property.  Patterson  v.  Com.,  11 
Bush  (Ky.)  311,  21  Am.  Rep.  220  [affirmed 
in  97  U.  S.  501,  24  L.  ed.  1115]. 

76.  Patterson  v.  Kentucky,  97  U.  S.  501,  24 
L.  ed.  1115. 

77.  In  re  Opinion  of  Justices,  193  Mass. 
605,  81  N.  E.  142;  Webber  v.  Virginia,  103 
U.  S.  344,  347,  26  L.  ed.  565  (in  which  it  was 
said :  "  Congress  never  intended  that  the 
patent  laws  should  displace  the  police  powers 
of  the  States,  meaning  by  that  term  those 
powers  by  which  the  health,  good  order, 
peace,  and  general  welfare  of  the  community 
are  promoted.  Whatever  rights  are  secured 
to  inventors  must  be  enjoyed  in  subordination 
to  this  general  authority  of  the  State  over 
all  property  within  its  limits");  Patterson 
V.  Kentucky,  97  U.  S.  501,  24  L.  ed.  1115; 
ITeaton-Peninsular  Button-Fastener  Co.  v. 
Eureka  Specialtv  Co.,  77  Fed.  288,  25  C.  C.  A. 
267,  35  L.  R.  A.  728,  78  Off.  Gaz.  171. 

78.  Palmer  v.  State,  39  Ohio  St.  236,  48 
Am.  Rep.  429 ;  State  v.  Bell  Tel.  Co.,  36  Ohio 
St.  296,  38  Am.  Rep.  583;  Webber  v.  Vir- 
ginia, 103  U.  S.  344,  26  L.  ed.  565;  In  re 
Sheffield,  64  Fed.  833. 

79.  Palmer  v.  State,  39  Ohio  St.  236,  48 
Am.  Rep.  429.  To  the  same  effect  see  In  re 
Sheffield,  64  Fed.  833. 

A  law  imposing  a  fee  only  in  case  the  arti- 
cles are  made  outside  of  the  state  is  invalid 
as  subjecting  them  to  a  discriminating  regu- 
lation or  burden.  Webber  v.  Virginia,  103 
U.  S.  344,  26  L.  ed.  565. 

80.  People  v.  Russell,  49  Mich.  617,  14 
N.  W.  568,  43  Am.  Rep.  478,  25  Off.  Gaz.  504; 
Webber  v.  Virginia,  103  U.  S.  344,  26  L.  ed. 
565.  Contra,  State  v.  Butler,  3  Lea  (Tenn.), 
222. 
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of  cases,  botli  state  and  federal,  the  riglit  lias  been  nplicld,^'  wliile  in  otliers,  both 
state  and  federal,  tlie  constitutionality  of  such  regulatioMS  lias  Ijeen  denied,'^  and 
it  has  been  held  that  a  license-tax  cannot  be  imposed  npon  the  right  to  vend 
patent  rights.^^  In  a  very  recent  decision  of  tlie  United  States  supreme  court, 
however,  it  was  held  that  a  "state  has  tlie  power,  certainly  until  congress  legis- 
lates upon  the  subject,  with  regard  to  the  provision  which  shall  accompany  the 
sale  or  assignment  of  rights  arising  under  a  patent,  to  make  reasonable  regulation* 
concerning  the  subject,  calculated  to  protect  its  citizens  from  fraud,"  and  a  state 
law  providing  that  before  barter  or  sale  of  patent  rights  an  authenticated  copy  of 
the  letters  patent  and  the  authority  of  the  vendor  to  sell  the  right  patented  sliall 
be  filed  in  the  office  of  the  county  within  which  the  rights  were  sold  was  sustained 
as  a  reasonable  regulation.^*  And  in  another  recent  decision  of  that  court  the 
validity  of  a  state  statute  making  void  a  note  given  for  a  patent,  if  the  note  fails 
to  show  on  its  face  for  what  it  was  given,  was  upheld.^^ 


81.  ArJcansas. —  Tilson  v.  Gatling,  CO  Ark. 
114,  29  S.  W.  35. 

Indiana. —  Sandage  V.  Studabaker  Bros. 
Mfg.  Co.,  142  Ind.  148,  41  N.  E.  380,  51  Am. 
St.  Rep.  165,  34  L.  R.  A.  363;  Mayfield  v. 
Sears,  133  Ind.  86,  32  N.  E.  816;  Hankey  v. 
Downey,  116  Ind.  118,  18  N.  E.  271,  1  L.  E.  A. 
447;  New  v.  Walker,  108  Ind.  365,  9  N.  E. 
386,  58  Am.  Rep.  40;  Breclibill  v.  Randall, 
102  Ind.  528,  1  N.  E.  362,  52  Am.  Rep.  695 
[overruling  Grover,  etc.,  Sewing  Mach.  Co.  v. 
Butler,  53  Ind.  454,  21  Am.  Rep.  200]. 
Contra,  Helm  v.  Huntington  First  Nat.  Bank, 
43  Ind.  167,  13  Am.  Rep.  395. 

Kansas. —  Nyliart  v.  Kubacli,  76  Kan.  154, 
90  Pac.  796;  Allen  v.  Riley,  71  Kan.  378,  80 
Pac.  952,  114  Am.  St.  Rep.  481  [affirmed  in 
203  U.  S.  347,  27  S.  Ct.  95,  51  L.  ed.  216] ; 
Mason  v.  McLeod,  57  Kan.  105,  45  Pac.  76, 
57  Am.  St.  Rep.  327,  41  L.  R.  A.  548. 

Ohio.—  Tod  V.  Wick,  36  Ohio  St.  370. 

Pennsylvania. —  Graham's  Estate,  14  Pliila. 
280. 

United  States. —  Reeves  v.  Corning,  51 
Fed.  774.  And  see  cases  cited  infra,  this 
note. 

Instances. —  A  state  may  require  that  notes 
given  for  patent  rights  be  marked  to  indicate 
the  fact.  Pinney  v.  Concordia  First  Nat. 
Bank,  68  Kan.  223,  75  Pac.  119;  Mason  v. 
McLeod,  57  Kan.  105,  45  Pac.  76,  57  Am.  St. 
Rep.  327,  41  L.  R.  A.  548;  Rumbley  v.  Hall, 
107  Kv.  349,  54  S.  W.  4,  21  Ky.  L.  Rep.  1071 ; 
Nunn"  V.  Citizens'  Bank,  107  Ky.  262,  53 
S.  W.  665,  21  Kv.  L.  Rep.  961;  Bohon  v. 
Brown,  101  Ky.  354,  41  S.  W.  273,  19  Ky.  L. 
Rep.  540,  72  Am.  St.  Rep.  420,  38  L.  R.  A. 
603;  Herdic  r.  Roesslor,  39  Hun  (N.  Y.)  198 
[affirmed  in  109  N.  Y.  127,  16  N.  E.  198]; 
Shires  v.  Com.,  120  Pa.  St.  368,  14  Atl.  251; 
Haskell  v.  Jones,  86  Pa.  St.  173;  State  v. 
Cook,  107  Term.  499,  64  S.  W.  720,  62  L.  R.  A. 
171.  So  tlic  ntato  may  require  tlio  filing  of  a 
copy  of  tl)(!  ])a,t('nt  and  an  alliilavit  as  to  its 
g('iiuinen(!HH.  New  r.  Walker,  108  Ind.  305, 
9  N.  W.  3S6,  58  Am.  Rep.  40;  I'.roclibill  v. 
Randall,  102  Ind.  528,  1  N.  E.  362,  52  Am. 
Rep.  695. 

What  constitutes  sale  of  patent  right. — 
A  coiitnicL  by  wliicli  tli(^  owner  of  a  pai.ent 
ri(;lit  cotiveyH  to  aii(itb(M'  the  exclu.sivo  riglit 
to  Hell   the  ])a,t(!nt(^(l  article  within  curtain 
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prescribed  territory  for  a  term  of  years  is  si 
sale  of  such  an  interest  in  a  patent  right  a* 
brings  tlie  transaction  within  Gen.  St.  (1901) 
§§  4350-4358,  relating  to  the  registration  an< 
sale  of  patent  rights,  and  prescribing  a  pen- 
alty for  the  violation  thereof.  Nyhart  v. 
Kubach,  76  Kan.  154,  90  Pac.  796.  A  terri- 
torial lease  and  appointment  of  agency  giving 
the  party  of  the  second  part  si.x;  sample  ma- 
chines and  the  agency  for  the  sale  of  the 
same  for  a  term  of  years,  the  company  agree- 
ing to  furnish  all  machines  ordered  by  tlie 
agent  at  a  certain  fixed  price,  is  a  contract 
for  the  sale  of  a  patent  right  within  Gen.  St. 
(1901)  §§  4356-4358.  Nyhart  V.  Kubach, 
supra. 

82.  /ninois.— Hollida  v.  Hunt,  70  111.  109, 
22  Am.  Rep.  63. 

Michigan. —  People  v.  Russell,  49  Mich.  617. 

14  N.  W.  568,  43  Am.  Rep.  478,  25  Off.  Gaz. 
504;  Cransen  v.  Smith,  37  Mich.  309,  .26  Am. 
Rep.  514. 

Minnesota. —  Crittenden  v.  White,  23  Minn. 
24,  23  Am.  Rep.  676. 

Nebraska. —  Wilch  v.  Phelps,  14  Nebr.  134. 

15  N.  W.  361. 

Wisconsin. —  State  V.  Lockwood,  43  Wis. 
403. 

United  States. —  Rubber  Tire  Wheel  Co.  v. 
Milwaukee  Rubber  Works  Co.,  154  Fed.  358, 
83  C.  C.  A.  336;  Ozan  Lumber  Co.  v.  Union 
County  Nat.  Bank,  145  Fed.  344,  76  C.  ('.  A. 
218;  tr.  S.  Consol.  Seeded  Raisin  Co.  i:  Grif- 
fin, etc.,  Co.,  126  Fed.  364,  61  C.  C.  A.  334; 
Columbia  Wire  Co.  v.  Freeman  Wire  Co.,  71 
Fed.  302;  Castle  v.  Ilutcliinson,  25  Fed.  394: 
Ex  p.  Robinson,  20  Fed.  Cas.  No.  11,932,  2 
Biss.  309,  4  Fish.  Pat.  Cas.  180;  Woollen  v. 
15anker,  30  Fed.  Cas.  No.  18,030,  2  Flipp. 
33,  5  Reporter  259,  17  Alb.  L.  J.  '(N- 
72. 

83.  Com.  V.  Petty,  90  Ky.  452,  29  S.  W. 
291,  16  Ky.  L.  Rep.  488.  29  L.  R.  A.  786; 
People  V.  Russell,  49  Mich.  017,  14  N.  W.  568, 
43  Am.  Rej).  4  78,  25  OIL  Gaz.  504;  Jn  re 
Sliellleld,  64  Fed.  833. 

84.  Allen  v.  Riley,  203  U.  S.  347,  27  S.  Ot. 
95,  51  I.,  ed.  216  \(i /}irnii')i(f  71  Kan.  378,  89 
l>ae.  !)52,  III  Am.  St.  Itep'.  481]. 

85.  Woods  r.  Carl.  203  U.  K.  358,  27  S.  Ot. 
99,  51  I  J.  ed.  219  [affirming  75  Ark.  328,  87 
S.  W.  021] . 
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XIII.  INFRINGEMENT.^^ 

A.  What  Constitutes —  l.  In  General.  The  infringement  of  a  patent  is  the 
iinaiitliorizotl  making,  using,  or  selling  of  tlie  invention  during  the  life  of  the 
patent.^'  The  use  of  what  was  old  prior  to  the  patentee's  invention  will  not 
iiifringe.^^  The  patent  must  be  a  valid  one,  otherwise  there  is  no  basis  for  a  suit 
for  infringement.^^ 


86.  Enjoining  libel  or  slander  on  patent 

see  INJUNCTIONS,  22  Cyc.  901. 
Use  by  the  government  see  supra,  I,  B,  4. 

87.  See  cases  cited  infra,  this  note. 
Authorization  by  owner. —  There  is  no  in- 

friiigoinent  where  the  manufacture,  use,  or 
sale  was  authorized  by  the  owner  of  the 
patent.  Holmes  v.  Kirkpatriek,  133  Fed.  232, 
6G  C.  C.  A.  286;  Uanifen  v.  Lupton,  101  Fed. 
462,  41  C.  C.  A.  402;  American  Graphophone 
Co.  1-.  Talking-Mach.  Co.,  98  Fed.  729,  39 
C.  C.  A.  245;  Pelzer  v.  Binghamton,  95  Fed. 
823,  37  0.  0.  A.  288;  Sprague  Electric  R., 
etc.,  Co.  V.  Nassau  Electric  R.  Co.,  95  Fed. 
821,  37  C.  C.  A.  286 ;  Blakey  v.  National  Mfg. 
Co.,  95  Fed.  130,  37  C.  C.  A.  27;  Dibble  v. 
Augur,  7  Fed.  Cas.  No.  3,879,  7  Blatch.  80; 
Jordan  i'.  Dobson,  13  Fed.  Cas.  No.  7,519,  2 
Abb.  398,  4  Fish.  Rat.  Cas.  232,  7  Phila. 
(Pa.)  533. 

The  giving  away  of  infringing  articles  as 
premiums  with  other  goods  sold  is  in  effect  a 
sale,  and  constitutes  infringement.  Benbow- 
Bramreer  j\Ifg.  Co.  v.  Heffron-Taimer  Co.,  144 
Fed.  429. 

Equitable  owner  of  the  patent  is  not  an 
unauthorized  user.  Clum  v.  Brewer,  5  Fed. 
Cas.  No.  2,909,  2  Curt.  506. 

Licensee  may  infringe  by  violating  condi- 
tions.   Ilobbie  V.  Smith,  27  Fed.  650. 

Refusal  of  patentee  to  furnish  device  does 
not  authorize  infringement.  Masseth  v.  Rei- 
ber,  59  Fed.  614. 

Importation. —  Importation  of  the  invention 
is  infringement.  Boesch  v.  Graff,  133  U.  S. 
697,  10  S.  Ct.  378,  33  L.  ed.  787  [reversing 
33  Fed.  279,  13  Sawy.  17]  ;  Dickerson  v.  Tin- 
ling,  84  Fed.  192,  28  C.  C.  A.  139 ;  Dickerson 
V.  Matheson,  57  Fed.  524,  6  C.  C.  A.  466; 
Featherstone  v.  Ormonde  Cycle  Co.,  53  Fed. 
110;  Ncilson  V.  Betts,  L.  R.  5  H.  L.  1,  40 
L.  J.  Ch.  317,  19  Wkly.  Rep.  1121;  Von  Hey- 
den  V.  Neustadt,  14  Ch.  D.  230,  50  L.  J.  Ch. 
126,  42  L.  T.  Rep.  N.  S.  300,  28  Wkly.  Rep. 
496;  Emslie  v.  Boursier,  L.  R.  9  Eq.  217,  39 
L.  J.  Ch.  328,  18  Wkly.  Rep.  665.  Where 
patentee  or  his  agent  sells  articles  abroad 
they  may  be  imported  without  infringement. 
Holiday  Mattheson,  24  Fed.  185,  23 
Blatchf.  239. 

One  who  purchases  abroad  from  the  pat- 
entee and  imports  is  not  an  infringer.  Betts 
V.  Willraott,  L.  R.  6  Ch.  239,  25  L.  T.  Rep. 
N.  S.  188,  19  Wklv.  Rep.  369;  Saccharin  Corp. 
V.  Reitmeyer,  [1900]  2  Ch.  659,  69  L.  J.  Ch. 
T61,  83  L.  T.  Rep.  N.  S.  397,  49  Wkly.  Rep. 

Shipping  parts  to  foreign  country  for  use 
there  in  making  the  invention  is  no  infringe- 
ment.   Bullock  Electric,  etc.,  Co.  v.  Westing- 


house  Electric,  etc.,  Co.,  129  Fed.  105,  63 
C.  C.  A.  607. 

Use  on  foreign  vessel  in  port  is  not  in- 
fringement. Brown  v.  Duchesne,  19  How. 
(U.  S.)  183,  15  L.  ed.  595. 

Use  on  United  States  vessel  at  sea  is  in- 
fringement. Gardiner  v.  Howe,  9  Fed.  Cas. 
No.  5,219,  2  Cliff.  462. 

Use  of  armor  on  United  States  war  vessel 
is  not  infringement.  Heaton  v.  Quintard,  11 
Fed.  Cas.  No.  6,311,  7  Blatchf.  73. 

Use  pending  application  is  not  infringe- 
ment.   Brill  V.  St.  Louis  Car  Co.,  SO  Fed.  909. 

Selling  article  made  on  patented  machine 
is  not  infringement.  Simpson  v.  Wilson,  4 
How.  (U.  S.)  709,  11  L.  ed.  1169. 

A  mere  agreement  to  buy  infringing  arti- 
cles is  no  infringement.  Keplinger  v.  De 
Young,  10  Wheat.  (U.  S.)  358,  6  L.  ed.  341. 

Use  after  expiration  of  patent  is  not  in- 
fringement. Sawyer  Spindle  Co.  v.  Carpen- 
ter, 133  Fed.  238  {affirmed  in  143  Fed.  976, 
75  C.  C.  A.  162]. 

Selling  after  expiration  of  patent  is  not 
infrins;ement.  British  Insulated  Wire  Co.  v~ 
Dublin  United  Tramways  Co.,  [1900]  1  Ir. 
287. 

In  Canada  the  purchaser  and  user  of  arti- 
cles made  in  derogation  of  the  patent  is  an. 
infringer.  Toronto  Auer  Light  Co.  v.  Col- 
ling, 31  Ont.  18. 

88.  Pope  Mfg.  Co.  v.  GormuUy,  etc.,  Mfg. 
Co.,  144  U.  S.  238,  12  S.  Ct.  641,  36  L.  ed. 
419;  Jones  v.  Morehead,  1  Wall.  (U.  S.)  155, 
17  L.  ed.  602;  McCormick  v.  Talcott,  20  How. 
(U.  S.)  402,  15  L.  ed.  930;  Wilson  v.  Town- 
ley  Shingle  Co.,  125  Fed.  491,  60  C.  C.  A. 
327;  Marsh  v.  Quick-Meal  Stove  Co.,  51  Fed. 
203  ;  Challenge  Corn-Planter  Co.  v.  Gearhardt, 
40  Fed.  768 ;"  Lee  v.  Upson,  etc.,  Co.,  42  Fed. 
530;  Webster  v.  Ovens,  39  Fed.  388;  Simon 
V.  Neumann,  20  Fed.  196;  Consolidated 
Safety-Valve  Co.  v.  Kunkle,  14  Fed.  732; 
Adams,  etc.,  Mfg.  Co.  v.  St.  Louis  Wire-Goods 
Co.,  1  Fed.  Cas.  No.  72,  3  Ban.  &  A.  77,  12 
Off.  Gaz.  940 ;  Byam  v.  Eddy,  4  Fed.  Cas.  No. 
2,263,  2  Blatchf.  521,  24  Vt.  666;  Rich  v. 
Lippincott,  20  Fed.  Cas.  No.  11,758,  2  Fish. 
Pat.  Cas.  I,  I  Pittsb.  (Pa.)  31;  Smith  v, 
Clark,  22  Fed.  Cas.  No.  13,027,  Brunn.  Col. 
Ca.=!.  345 ;  Smith  v.  Higgins,  22  Fed.  Cas.  No. 
13,058. 

89.  Johnston  v.  Woodbury,  109  Fed.  567, 
48  C.  C.  A.  550;  Swain  v.  Holyoke  Mach.  Co., 
109  Fed.  154,  48  C.  C.  A.  265;  American 
Ordnance  Co.  v.  Driggs-Seabury  Gun,  etc.,  Co., 
109  Fed.  83,  48  C.  C.  A.  241;  Hoskins  v. 
Matthes,  108  Fed.  404,  47  C.  C.  A.  434 ;  Goss 
Printing-Press  Co.  v.  Scott,  108  Fed.  253,  47 
C.  C.  A.  302;  Thomson-Houston  Electric  Co. 
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2.  Making,  Using,  or  Selling.  Infringement  may  consist  eitlier  in  making, 
using,  or  selling  the  invention,  or  in  all  three.^ 

3.  Article  Made  Before  Patent.  Any  person  wlio  purchases  of  the  inventor, 
or  with  his  knowledge  and  consent,  constructs  an  article  embodying  iho  invention 
prior  to  liis  application  for  patent  has  the  right  to  use  and  sell  the  particular 
article  after  a  patent  is  granted.^^ 

4.  Experimental  Use.**^  The  making  of  the  patented  invention  for  amusement 
or  scientific  investigation  with  no  intent  of  using  it  practically  is  not  an  actionable 
infringement;  but  it  is  otherwise  where  the  thing  made  is  sold  or  put  into  actual 


V.  Nassau  Electric  R.  Co.,  107  Fed.  277,  46 
C.  C.  A.  26.3 ;  Pelzer  v.  Dale  Co.,  106  Fed.  989, 
46  C.  C.  A.  83;  Dodge  Mfg.  Co.  v.  Collins, 
106  Fed.  935,  46  C.  C.  A.  53;  Solvay  Process 
Co.  V.  Michigan  Alkali  Co.,  90  Fed.  818,  33 
C.  C.  A.  285;  Chuse  v.  Ide,  89  Fed.  491, 
32  C.  C.  A.  260;  Antisdel  v.  Chicago  Hotel 
Cabinet  Co.,  89  Fed.  308,  32  C.  C.  A.  216; 
Kelly  V.  Clow,  89  Fed.  297,  32  C.  C.  A.  205; 
Talbot  V.  Fear,  89  Fed.  197,  32  C.  C.  A. 
186;  Clisby  v.  Reese,  88  Fed.  645,  32 
C.  C.  A.  80;  Eastman  Co.  v.  Getz,  84  Fed. 
458,  28  C.  C.  A.  459;  Soehner  v.  Favorite 
Stove,  etc.,  Co.,  84  Fed.  182,  28  C.  C.  A.  317 ; 
Dunbar  v.  Eastern  Elevating  Co.,  81  Fed. 
201,  26  C.  C.  A.  330;  Crossley  v.  Duggan,  79 
Fed.  992,  25  C.  C.  A.  681;  Matheson  v.  Camp- 
bell, 78  Fed.  910,  24  C.  C.  A.  384. 

90.  Birdsell  v.  Shaliol,  112  U.  S.  485,  5 
S.  Ct.  244,  28  L.  ed.  768 ;  Tuttle  v.  Matthews, 
28  Fed.  98;  Carter  v.  Baker,  5  Fed.  Cas.  No. 
2,472,  4  Fish.  Pat.  Cas.  404,  1  Sawy.  512; 
Haselden  v.  Ogden,  11  Fed.  Cas.  No.  6,190,  3 
Fish.  Pat.  Cas.  378. 

Making  without  use  or  sale  is  infriagement. 
Carter  Crume  Co.  v.  American  Sales  Book  Co., 
124  Fed.  903;  Page  Woven  Wire  Fence  Co.  v. 
Land,  49  Fed.  936;  Ketchum  Harvester  Co.  v. 
Jolmson  Harvester  Co.,  8  Fed.  586,  19 
Blatehf.  367;  Bloomer  v.  Gilpin,  3  Fed.  Cas. 
No.  1,558,  4  Fish.  Pat.  Cas.  50;  Jenkins  v. 
Greenwald,  13  Fed.  Cas.  No.  7,270,  1  Bond 
126,  2  Fish.  Pat.  Cas.  37;  Whittemore  v. 
Cutter,  29  Fed.  Cas.  No.  17,600,  1  Gall.  429, 
1  Robb  Pat.  Cas.  28. 

Use  for  personal  benefit  or  convenience  is 
infi  ingomcnt  witliout  sale.  Beedle  v.  Bennett, 
122  U.  S.  71,  7  S.  Ct.  1090,  30  L.  ed.  1074; 
United  Nickel  Co.  v.  Central  Pac.  R.  Co.,  36 
Fed.  186;  Andrews  v.  Cross,  8  Fed.  269,  19 
Blatehf.  294. 

A  single  sale  is  an  infringement.  Hutter 
V.  De  Q.  Bottle  Stopper  Co.,  128  Fed.  283,  62 
C.  C.  A.  652. 

Sale  to  agent  of  patentee  is  infringement. 
Chicii'^'o  Pneumatic  Tool  Co.  r.  Philadelphia 
PiKMiinatie  Tool  Co.,  118  Fed.  852. 

Sale  by  sheriff  on  execution  is  not  an  ac- 
tioii;ihl(!  iiifriiijicniciit.  Sawin  v.  (iuWd,  21 
I'Vd.  ('.as.  No.  12,391,  1  (Jail.  4S5,  1  Robb  Pat. 
Can.  47. 

Any  use  in  infringpmciit.  Bol.is  v.  Ncilson, 
3  De  a.  ,7.  *,  S.  82,  11  Jnr.  N.  S.  679,  ;}4 
L.  .1.  (!h.  r,:\7,  12  L.  T.  Rep.  N.  S.  719,  (( 
Wkly.  Hep.  221,  13  Wkly.  Rep.  1028,  68  Eng. 
Cli.  (13,  'Ki  Vnv/.  l;i'prinl,'5(;9. 

MakinK  and  offering  lor  sale  in  infringo- 
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ment  even  without  actual  sale.  Oxley  v. 
Holden,  8  C.  B.  N.  S.  666,  30  L.  .J.  C.  P.  08, 
2  L.  T.  Rep.  N.  S.  464,  8  Wkly.  Rep.  626,  98 
E.  C.  L.  666. 

Making  for  sale  abroad  is  infringement. 
British  Motor  Syndicate  v.  Taylor,  [1901]  1 
Ch.  122,  70  L.  J.  Ch.  21,  83  L.  T.  Rep.  N.  S. 
419,  49  Wkly.  Rep.  183;  Goucher  v.  Clay- 
ton, 11  Jur.  N.  S.  462,  13  L.  T.  Rep.  N.  S. 
111. 

91.  U.  S.  Rev.  St.  (1878)  §  4899  [U.  S. 
Comp.  St.  (1901)  p.  3387];  Dable  Grain 
Shovel  Co.  V.  Flint,  137  U.  S.  41,  11  S.  Ct. 
8,  34  L.  ed.  618;  Wade  v.  Metcalfe,  129  U.  S. 
202,  9  S.  Ct.  271,  32  L.  ed.  661  [affirming  10 
Fed.  130]  ;  Kendall  v.  Winsor,  21  How.  (U.  S.) 
322,  16  L.  ed.  165;  McClurg  v.  Kingsland,  1 
How.  (U.  S.)  202,  11  L.  ed.  102;  Campbell  i-. 
New  York,  35  Fed.  504,  1  L.  R.  A.  48 ;  Duffy 
V.  Reynolds,  24  Fed.  855. 

That  the  right  must  be  derived  directly  or 
indirectly  from  the  inventor  see  Pierson  v. 
Eagle  Screw  Co.,  19  Fed.  Cas.  No.  11,156,  2 
Robb  Pat.  Cas.  268,  3  Story  402. 

An  article  made  or  bought  without  the  in- 
ventor's consent  cannot  be  used.  Kendall  v. 
Winsor,  21  How.  (U.  S.)  322,  16  L.  ed.  165; 
Evans  v.  Weiss,  8  Fed.  Cas.  No.  4,572,  1 
Robb  Pat.  Cas.  10,  2  Wash.  342;  Hovev  t. 
Stevens,  12  Fed.  Cas.  No.  6,745,  2  Robb  Pat. 
Cas.  479,  1  Woodb.  &  M.  290. 

Transfer  of  license. —  The  implied  license 
is  not  transferable.  Thomson  v.  Citizens' 
Nat.  Bank,  53  Fed.  250,  3  C.  C.  A.  518. 

Articles  properly  obtained  before  patent 
may  be  used  after  extension.  Paper  Bag 
Mach.  Cases,  105  U.  S.  766,  26  L.  ed.  959; 
Simpson  v.  Wilson,  4  How.  (U.  S.)  709,  11 
L.  ed.  1109;  Wilson  v.  Rousseau,  4  How. 
(U.  S.)  646,  11  L.  ed.  1141. 

Canada. — Pat.  Act,  Rev.  St.  Can.  c.  61,  §  61, 
does  not  authorize  one  who  has,  witli  the  full 
consent  of  the  patentee,  manufactured  and 
sold  a  patented  article  for  less  than  a  year 
before  the  is.sue  of  the  patent,  to  continue 
the  nianufactin-e  after  the  issue  thereof,  but 
merely  permits  him  to  \ise  and  sell  the  arti- 
cles manufactured  by  him  prior  thereto. 
Fowell  r.  Cliown,  25  Out.  71.  And  sec  Victor 
S])(>rting  Goods  Co.  v.  Harold  A.  Wilson  Co., 
24  Can.  L.  T.  Oce.  Notes  211,  7  Ont.  L.  Rep. 
570,  2  Ont.  Wkly.  Rep.  405,  3  Ont.  Wkly. 
Rep.  496. 

02.  Experiments  and  incomplete  inventions 
as  showing  prior  knowledge  or  use  hoo  /tiipia, 
111,  (',4,  c,  o. 

03.  Cimiotti  Unhairing  Co.  v.  Dorboklow, 
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5.  Knowledge  or  Intent  of  Infringer."^  A  party  is  no  less  an  infringer 
because  be  did  not  intend  to  infringe  or  because  be  did  not  know  of  tbe  patent.^^ 
His  lack  of  knowledge  or  intent  can  bave  no  effect  save  possibly  on  tbe  amount 
of  damages.^ 

6.  Identity  of  Infringing  Device"  —  a.  In  General.  It  is  not  necessary  tbat 
every  feature  of  tbe  invention  disclosed  in  tbe  patent  be  used  in  order  to  consti- 
tute infringement,  but  it  is  sufficient  tbat  tbe  essential  features  as  set  fortb  in  tbe 
claim  are  taken.  Substantial  identity  is  all  tbat  is  required.  If  tbe  essence  of 
tbe  invention  is  taken,  variations  in  detail  will  not  avoid  infringement.^^  Mere 


87  Fed.  997 ;  Clerk  v.  Tannage  Patent  Co.,  84 
Fed.  643,  28  C.  C.  A.  501 ;  Bonsack  Macli.  Co. 
t\  Underwood,  73  Fed.  206;  Albright  v.  Cellu- 
loid Harness  Trimming  Co.,  1  Fed.  Cas.  No. 
147,  2  Ban.  &  A.  629,  12  Off.  Gaz.  227;  Pop- 
penhusen  v.  Falke,  19  Fed.  Cas.  No.  11,279, 
4  BlatcM.  493,  2  Fish.  Pat.  Cas.  181;  Pop- 
penhusen  v.  New  York  Gutta  Percha  Comb 
Co.,  19  Fed.  Cas.  No.  11,283,  2  Fish.  Pat.  Cas. 
62.  But  see  United  Tel.  Co.  v.  Sharpies,  29 
Ch.  D.  164,  54  L.  J.  Ch.  633,  52  L.  T.  Rep. 
N.  S.  384,  33  Wkly.  Rep.  444,  holding  that 
use  for  experiment  and  instruction  is  in- 
fringement. 

94.  Knowledge  of  one  whose  infringement 
is  contributory  see  infra,  XIII,  B. 

95.  A.  B.  Dick  Co.  v.  Henry,  149  Fed.  424; 
Pardy  v.  J.  D.  Hooker  Co.,  148  Fed.  631,  78 
C.  C.  A.  403 ;  Thompson  v.  N.  T.  Bushnell  Co., 
96  Fed.  238,  37  C.  C.  A.  456  [reversing  88 
Fed.  81];  National  Cash-Register  Co.  v.  Le- 
land,  94  Fed.  502,  37  C.  C.  A.  372;  Mac- 
Knight  V.  McNiece,  64  Fed.  115;  Grosvenor 
V.  Dashiell,  62  Fed.  584;  Smith  v.  Stewart,  55 
Fed.  481  [affirmed  in  58  Fed.  580,  7  C.  C.  A. 

,  380]  ;  Winchester  Repeating  Arms  Co.  v. 
American  Buckle,  etc.,  Co.,  54  Fed.  703; 
Pirkl  r.  Smith,  42  Fed.  410;  Timken  v.  Olin, 
41  Fed.  109;  Bate  Refrigerating  Co.  v.  Gil- 
lett,  31  Fed.  809;  Matthews  v.  Skates,  16 
Fed.  Cas.  No.  9,291,  1  Fish.  Pat.  Cas.  602; 
Parker  v.  Huhne,  18  Fed.  Cas.  No.  10,740, 

I  Fish.  Pat.  Cas.  44;  Wright  v.  Hitchcock, 
L.  R.  5  Exch.  37,  39  L.  J.  Exeh.  97 ;  Stead  v. 
Anderson,  4  C.  B.  806,  11  Jur.  877,  16  L.  J. 
C.  P.  250,  50  E.  C.  L.  806;  Heath  v.  Unwin, 

II  Jur.  420,  16  L.  J.  Ch.  283,  15  Sim.  552, 
60  Eng.  Reprint  733;  Curtis  v.  Piatt,  11 
L.  T.  Rep.  N.  S.  245. 

Warning  infringers. —  It  is  not  incumbent 
upon  patentees  to  warn  infringers.  Proctor 
V.  Bennis,  36  Ch.  D.  740,  57  L.  J.  Ch.  11,  57 
L.  T.  Rep.  N.  S.  662,  36  Wkly.  Rep.  456. 

An  erroneous  decision  holding  patent  void 
does  not  relieve  other  infringers  from  lia- 
bility. Tilglunan  v.  Proctor,  125  U.  S.  136, 
8  S.'Ct.  894,  31  L.  ed.  664. 

96.  Hogg  V.  Emerson,  11  How.  (U.  S.) 
587,  13  L.  ed.  824;  Regina  Music-Box  Co.  v. 
Paillard,  85  Fed.  644;  Burdett  v.  Estey,  3 
Fed.  566,  19  Blatchf.  1.  And  see  infra,  XIII, 
C,  12,  a,  (II),  (D). 

97.  Change  of  form  as  involving  invention 
see  supra,  III,  E,  9. 

98.  Hobbs  V.  Beach,  180  U.  S.  383,  21  S.  Ct. 
409,  45  L.  ed.  586  [affirming  92  Fed.  146, 
34  C.  C.  A.  248];  Driven  Well  Cases,  122 
U.  S.  40,  7  S.  Ct.  1073,  30  L.  ed.  1064;  Shelby 


Steel  Tube  Co.  v.  Delaware  Seamless  Tube 
Co.,  151  Fed.  64;  Edison  Gen.  Electric  Co.  v. 
Crouse-Hinds  Electric  Co.,  146  Fed.  539  [re- 
versed on  other  grounds  in  152  Fed.  437,  81 
C.  C.  A.  579] ;  Hillard  v.  Fisher  Book  Type- 
writer Co.,  159  Fed.  439;  Wagner  Typewriter 
Co.  V.  Wyckoff,  151  Fed.  585,  81  C.  C.  A.  129; 
Smyth  Mfg.  Co.  v.  Sheridan,  144  Fed.  423; 
International  Time  Recording  Co.  v.  Dey,  142 
Fed.  736,  74  C.  C.  A.  68 ;  Jewell  Filter  Co.  v. 
Jackson,  140  Fed.  340,  72  C.  C.  A.  304;  Cazier 
V.  Mackie-Lovejoy  Mfg.  Co.,  138  Fed.  654,  71 
C.  C.  A.  104;  Solmson  v.  Bredin,  136  Fed. 
187,  69  C.  C.  A.  203  [affirming  132  Fed. 
161];  Hutter  v.  De  Q.  Bottle  Stopper  Co., 
128  Fed.  283,  62  C.  C.  A.  652;  Van  Epps  v. 
International  Paper  Co.,  124  Fed.  542 ;  H.  C. 
White  Co.  V.  Walbridge,  118  Fed.  166;  Cimi- 
otti  Unhairing  Co.  v.  American  Unhairing 
Mach.  Co.,  115  Fed.  498,  53  C.  C.  A.  230; 
Morrison  v.  Sonn,  111  Fed.  172;  Campbell 
Printing-Press,  etc.,  Co.  v.  Duplex  Printing- 
Press  Co.,  86  Fed.  315;  Morgan  v.  Maul,  84 
Fed.  336;  Dunbar  v.  Eastern  Elevating  Co., 
75  Fed.  567;  Consolidated  Car  Heating  Co.  v. 
Martin  Anti-Fire  Car  Heater  Co.,  71  Fed. 
697;  Shaver  v.  Skinner  Mfg.  Co.,  30  Fed. 
68;  May  v.  Fond  du  Lac  County,  27  Fed. 
691;  Globe  Nail  Co.  v.  U.  S.  Horse  Nail  Co., 
19  Fed.  819;  Coupe  v.  Weatherhead,  16  Fed. 
673;  Ward  V.  Grand  Detour  Plow  Co.,  14 
Fed.  696;  Crompton  v.  Ejiowles,  7  Fed.  204; 
Holly  1-.  Vergennes  Mach.  Co.,  4  Fed.  74,  18 
Blatchf.  327 ;  American  Mfg.  Co.  v.  Lane,  1 
Fed.  Cas.  No.  304,  3  Ban.  &  A.  268,  14 
Blatchf.  438,  15  Off.  Gaz.  421;  Blanchard 
V.  Eldridge,  3  Fed.  Cas.  No.  1,509;  Blanch- 
ard V.  Reeves,  3  Fed.  Cas.  No.  1,515,  1  Fish. 
Pat.  Cas.  103;  Blandy  v.  Griffith,  3  Fed.  Cas. 
No.  1,529,  3  Fish.  Pat.  Cas.  609;  Burr  v. 
Prentiss,  4  Fed.  Cas.  No.  2,194;  Byam  v. 
Eddv,  4  Fed.  Cas.  No.  2,263,  2  Blatchf.  521, 
24  Vt.  666 ;  Carter  v.  Baker,  5  Fed.  Cas.  No. 
2,472,  4  Fish.  Pat.  Cas.  404,  1  Sawy.  512; 
Coleman  v.  Liesor,  6  Fed.  Cas.  No.  2,984; 
Collender  v.  Came,  6  Fed.  Cas.  No.  2,999,  2 
Ban.  &  A.  412,  4  Cliff.  393,  10  Off.  Gaz.  467 ; 
Conover  v.  Roach,  6  Fed.  Cas.  No.  3,125,  4 
Fish.  Pat.  Cas.  12;  Converse  i:  Cannon,  6 
Fed.  Cas.  No.  3,144,  2  Woods  7,  9  Off.  Gaz. 
105;  Crompton  v.  Belknap  Mills,  6  Fed.  Cas. 
No.  3,406,  3  Fish.  Pat.  Cas.  536;  Davis  v. 
Palmer,  7  Fed.  Cas.  No.  3,645,  2  Brock.  298, 
1  Robb  Pat.  Cas.  518;  Fuller  v.  Yentzer,  9 
Fed.  Cas.  No.  5,151,  1  Ban.  &,  A.  520,  6  Biss. 
203;  Goodyear  v.  Day,  10  Fed.  Cas.  No. 
5,566;  Henderson  V.  Cleveland  Co-operative 
Stove  Co.,  11  Fed.  Cas.  No.  6,351,  2  Ban.  &  A. 
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differences  in  form  are  iinuiaterial,^"  unlcBS  the  invention  claimed  resides  in  th 
form.  Where  this  is  the  case  substantial  identity  of  form  is  necessary.*  To 
constitute  infringement  the  principle  of  operation  uuist  be  the  sarne,^  and  there 
must  be  substantial  identity  of  means  and  not  merely  of  function  or  result.^ 


604,  12  0/r.  Gaz.  4;  Howes  v.  McNeal,  12 
Fed.  Cas.  No.  0,789,  3  Ban.  &  A.  370,  15 
Blatclif.  103,  15  Off.  Gaz.  008;  Lorillaid  v. 
McDowell,  15  Fed.  Cas.  No.  8,510,  2  Ban. 
&  A.  531,  11  Off.  Gaz.  040,  13  Phila.  (Pa.) 
461;  McComb  v.  Brodie,  15  Fed.  Cas.  No. 
8,708,  5  Fisli.  Pat.  Cas.  384,  1  Woods  153,  2 
Off.  Gaz.  117;  McCormick  v.  Seymour,  15 
Fed.  Cas.  No.  8,726,  2  Blatchf.  240;  Odiorne 
V.  Winkley,  18  Fed.  Cas.  No.  10,432,  2  Gall. 
51,  1  Robb  Pat.  Cas.  62;  Page  v.  Ferry,  18 
Fed.  Cas.  No.  10,602,  1  Fish.  Pat.  Cas.  298; 
Parker  f.  Haworth,  18  Fed.  Cas.  No.  10,738, 
4  McLean  370,  2  Robb  Pat.  Cas.  725 ;  Parker 
V.  Stiles,  18  Fed.  Cas.  No.  10,749,  Fish.  Pat. 
Eep.  319,  5  McLean  44;  Pitts  v.  Edmonds, 
19  Fed.  Cas.  No.  11,191,  1  Biss.  168,  2  Fish. 
Pat.  Cas.  52;  Root  v.  Ball,  20  Fed.  Cas.  No. 
12,035,  2  Robb  Pat.  Cas.  513,  4  McLean  177; 
Sickels  V.  Borden,  22  Fed.  Cas.  No.  12,832, 
3  Blatchf.  535;  Smith  v.  Downing,  22  Fed. 
Cas.  No.  13,030,  1  Fish.  Pat.  Cas.  04;  Storrs 
V.  Howe,  23  Fed.  Cas.  No.  13,495,  2  Ban.  &  A. 
420,  4  Cliff.  388,  10  Off.  Gaz.  421;  Thorn  v. 
Worthing  Skating  Rink  Co.,  0  Ch.  D.  415 
note;  Consolidated  Car  Heating  Co.  v.  Came, 
18  Quebec  Super.  Ct.  44. 

Theory  is  immaterial  if  there  is  substan- 
tial identity  of  things.  Foss  v.  Herbert,  9 
Fed.  Cas.  No.  4,957,  1  Biss.  121,  2  Fish.  Pat. 
Cas.  31. 

99.  Busch  V.  Jones,  16  App.  Cas.  (D.  C.) 
23;  O'Reilly  v.  Morse,  15  How.  (U.  S.)  62, 
14  L.  ed.  601 ;  Shelby  Steel  Tube  Co.  v.  Dela- 
ware Seamless  Tube  Co.,  151  Fed.  04;  Ferry- 
Ilalloek  Co.  v.  Hallock,  142  Fed.  172;  Nathan 
V.  Howard,  143  Fed.  889,  75  C.  C.  A.  97 
[a/finncd  in  160  Fed.  928]  ;  Rood  V.  Evans, 
92  Fed.  371 ;  National  Folding-Box,  etc., 
Co.  r.  Elsas,  86  Fed.  917,  30  C.  C.  A.  487; 
Tavlor  v.  Sawyer  Spindle  Co.,  75  Fed.  301, 
22"'C.  C.  A.  203  [a/firniing  69  Fed.  837]; 
Kilmer  Mfg.  Co.  v.  Gri.swold,  02  Fed. 
119  [reversed  on  other  grounds  in  67  Fed. 
1017,  15  C.  C.  A.  161];  Jones  v.  llolman,  58 
Fed.  973  [reversed  on  otiicr  grounds  in  61 
Fed.  105,  9  C.  C.  A.  385]  ;  National  Folding- 
Bo.x,  etc.,  Co.  r.  American  Pai)C'r  Pail,  etc., 
Co.,  55  Fed.  488;  American  Paper  Pail,  etc., 
(.!o.  V.  National  Folding  Jiox,  etc.,  Co.,  51  Fed. 
229,  2  C.  C.  A.  165;  Cliicopoe  Folding-Box 
Co.  V.  Nugent,  41  Fed.  139;  Sewing-Macli.  Co. 
V.  Frame,  24  Fed.  590;  Grier  v.  Castle,  17 
Fed.  523;  Colligiion  v.  Hayes,  8  Fed.  912; 
Bhuicliard  v.  Puttman,  3  I'ed.  ('as.  No.  1,514, 
2  Bond  84,  3  I'^ish.  Pat.  Cas.  180;  Cahoon  v. 
Ring,  4  Fed,  Cas.  No.  2,292,  1  Cliff.  592,  1 
l^'isli.  Put.  CaH.  397;  (.'arter  v.  Baker,  5  ]'\k1. 
Cas.  No.  2,472,  4  Fish.  Pat.  Cas.  404,  1  Sawy. 
512;  Case  v.  Brown,  5  Fed.  Ciw.  No.  2,488,  1 
HIhh.  382,  2  Fish.  Pat.  ('as.  208  [a/firnicd  in 
2  Wall.  320,  17  Ij.  ed.  8171;  Foss  r.  lli>rl)ert, 
1)  Kcd.  CaH.  No.  4,957,  1  Biss.  121,2  I^'IhIi.  I'lii, 
CiiM.  31;  (Jriiliaiti  r.  Mtmoii,  10  l<\'d.  ( !aH.  No. 
6,071,  4  CI  nr.  HH,  5  KiHh.  Put.  Cuh.  1;  Howe 
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V.  Williams,  12  Fed.  Cas.  No.  0,778,  2  Cliff. 
245,  2  Fish.  Pat.  Cas.  395;  Judson  v.  Cope, 

14  Fed.  Cas.  No.  7,505,  1  Bond  327,  1  Fish. 
Pat.  Cas.  015;  Latta  v.  Shawk,  14  Fed.  Cas. 
No.  8,110,  1  Bond  259,  1  Fish.  Pat.  Cas.  405; 
Potter  f.  Wilson,  19  Fed.  Cas.  No.  11,342,  2 
Fish.  Pat.  Cas.  102;  Sargent  v.  Larned,  21 
Fed.  Cas.  No.  12,364,  2  Curt.  340;  Sickels  v. 
Borden,  22  Fed.  Cas.  No.  12,832,  3  Blatchf. 
535;  Teese  v.  Phelps,  23  Fed.  Cas.  No.  13,819, 
McAllister  48;  Union  Sugar  Refinery  v.  ilat- 
thiesson,  24  Fed.  Cas.  No.  14,399,  3  Cliff. 
639,  2  Fish.  Pat.  Cas.  600 ;  Van  Hook  v.  Pen- 
dleton, 28  Fed.  Cas.  No.  16,851,  1  Blatchf. 
187,  Fish.  Pat.  Rep.  120. 

Making  in  two  parts  instead  of  one  will 
not  avoid  infringement.  Hammond  Buckle 
Co.  f.  Hathaway,  48  Fed.  834;  Hayes  f. 
Bickelhoupt,  21  Fed.  507;  Mabie  v.  Haskell, 

15  Fed.  Cas.  No.  8,053,  2  Cliff.  507.  See 
Western  Tube  Co.  v.  Rainear,  156  Fed.  49 
[affirmed  in  159  Fed.  431]. 

Difference  in  size  will  not  avoid  infringe- 
ment. Rogers  v.  Sargent,  20  Fed.  Cas.  No. 
12,020,  7  Blatchf.  507. 

1.  Lehigh  Valley  R.  Co.  v.  Mellon,  10 1 
U.  S.  112,  26  L.  ed.  639;  Werner  i:  King,  96 
U.  S.  218,  24  L.  ed.  613;  Shelby  Steel  Tube 
Co.  V.  Delaware  Seamless  Tube  Co.,  151  Fed. 
04  [affirmed  in  160  Fed.  928]  ;  Polsdorfer  v. 
St.  Louis  Wooden- Ware  Works,  37  Fed.  57; 
Toepfer  v.  Goetz,  31  Fed.  913;  Newark  Mach. 
Co.  V.  Hargett,  28  Fed.  567;  Scott  v.  Evans, 
11  Fed.  726. 

2.  Peerless  Rubier  Mfg.  Co.  v.  White,  118 
Fed.  827,  55  C.  C.  A.  502;  Goodyear  Shoe 
Mach.  Co.  V.  Spaulding,  110  Fed.  393,  49 
C.  C.  A.  88;  Brett  v.  Quintard,  10  Fed.  741, 
20  Blatchf.  320;  White  v.  Noyes,  2  Fed.  782; 
Mav  V.  Johnson  County,  16  Fed.  Cas.  No. 
9,334 ;  Wintermute  v.  Redington,  30  Fed.  Cas. 
No.  17,896,  1  Fish.  Pat.  Cas.  239. 

3.  Boyden  Power-Brake  Co.  r.  Westing- 
house,  170  U.  S.  537,  18  S.  Ct.  707,  42  L.  ed. 
1136  [reversing  70  Fed.  810,  17  C.  C.  A. 
430];  Masseth  v.  Larkin,  119  Fed.  171,  56 
C.  C.  A.  167  [affirmiiu/  111  Fed.  409];  Pitts- 
burg Meter  Co.  v.  Pittsburg  Supply  Co.,  109 
Fed.  044,  48  C.  C.  A.  580;  Tabcr  Bas-Roliof 
Photograph  Co.  v.  Marceau,  87  Fed.  871; 
Dickinson  v.  A.  Plamondon  IVlfg.  Co.,  70  Fed. 
455;  American  Pin  Co.  v.  Oakvillo  Co.,  1  Fed. 
Cas.  No.  313,  3  Blatchf.  190;  Burden  v.  Corn- 
ing, 4  Fed.  Cas.  No.  2,143,  2  Fish.  Pat.  Cas. 
477;  Burr  v.  Diiryee,  4  Fed.  Cas.  No.  2,100, 
2  Fish.  Pat.  Cas.  275  [affirmed  in  1  Wall. 
531,  17  L.  ed.  (;50,  (iOO,  ^>^>\^^,  Leo  r.  Blandy, 
15  Fed.  Cas.  No.  8,1  S2,  1  Bond  301,  2  Fish. 
Pat.  (!aa.  89;  Mori  is  v.  Barrett,  17  Fed.  Cas. 
No.  9,827,  1  Bond  254,  1  Fish.  Pat.  Cas.  401; 
Rcckendorfcu-  V.  l-'aber,  20  I'Vd.  Cas.  No. 
1  1,025,  1  Ban.  &.  A.  229,  12  Blatchf.  OS,  5  Off. 
(la/,.  097  \afflniird  in  92  U.  S.  317,  23  L.  ed. 
719  1;  Singer  r.  Walinsley.  22  Fed.  Cas.  No. 
12,900,  1  Fish.  PaL  Cas.  558. 
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b.  Limitation  of  Claims.  Each  claim  of  the  patent  is  separately  considered  in 
determining  infringement,'  and  while  a  claim  describing  the  invention  in  broad 
terms  may  bo  infringed  by  devices  differing  in  many  respects  from  that  of  the 
patent,^  a  claim  including  a  distinct  limitation  to  a  particular  feature  is  not 
infringed  unless  that  feature  is  used.® 

e.  Diversity  of  Use.  The  use  of  an  invention  for  an  analogous  purpose  is 
infringement,''  but  use  for  a  non-analogous  purpose  where  invention  is  necessary 
to  procure  its  adaptability  is  not  infringement.'^ 

d.  Combination.  A  claim  to  a  combination  of  old  elements,  materials,  or  parts 
is  not  infringed  unless  every  element,  material,  or  part  mentioned  in  the  claim, 
or  its  equivalent,  is  used  in  the  same  relation;^  and  in  the  application  of  this  rule 
it  is  immaterial  that  one  or  more  of  the  elements  specified  in  the  claim  arc  not  of 


Identity  of  means,  operation,  and  result  is 

necessarj'.  American  Can  Co.  v.  Hickmott 
Asparagus  Canning  Co.,  137  Fed.  8G. 

4.  Mast  r.  Dempster  Mill  Mfg.  Co.,  82  Fcl. 
327,  27  C.  C.  A.  191;  Holloway  v.  Dow,  5-1 
Fed.  511;  Foss  v.  Herbert.  9  Fed.  Cas.  No. 
4,957,  1  Biss.  121,  2  Fish.  Pat.  Cas.  31 ;  Union 
Sugar  Refinery  v.  Mattliiesson,  24  Fed.  Cas. 
No.  14,399.  3  Cliff.  639,  2  Fish.  Pat.  Cas. 
600. 

5.  General  Electric  Co.  f.  Brooklyn  Heights 
R.  Co.,  117  Fed.  613;  Tuscarawas  Mfg.  Co.  %. 
Cole,  109  Fed.  IGl;  Thomson-Houston  Elec- 
tric Co.  V.  Lorain  Steel  Co.,  103  Fed.  041 
\a,'^rmed  in  107  Fed.  711,  4G  C.  C.  A.  593]; 
Hatch  Storage  Battery  Co.  v.  Electric  Storage 
Battery  Co.,  100  Fed.  975;  Parsons  v.  Seelye, 
100  Fed.  455,  40  C.  C.  A.  486  [reversing  92 
Fed.  1005]  ;  American  Paper  Barrel  Co.  v. 
Larawav,  28  Fed.  141;  Fricke  v.  Hum,  22 
Fed.  302;  Gibson  v.  Betts,  10  Fed.  Cas.  No. 
5,390,  1  Blatchf.  163,  Fish.  Pat.  Rep.  91. 

6.  Lane  v.  Levi,  21  App.  Cas.  (D.  C.)  168; 
Hubbell  V.  U.  S.,  179  U.  S.  77,  21  S.  Ct.  24, 
45  L.  ed.  95;  Ball,  etc..  Fastener  Co.  v. 
Kraetzer,  150  U.  S.  Ill,  14  S.  Ct.  48,  37 
L.  ed.  1019 ;  McClain  v.  Ortmayer,  141  U.  S. 
419,  12  S.  Ct.  76,  35  L.  ed.  800;  Anderson 
Foundry,  etc..  Works  v.  Potts,  108  Fed.  379, 
47  C.  C.  A.  409;  Consolidated  Store-Service 
Co.  V.  Siegel-Cooper  Co.,  107  Fed.  716,  46 
C.  C.  A.  599;  Lepper  v.  Randall,  105  Fed. 
975;  Ross-Moyer  Mfg.  Co.  v.  Randall,  104 
Fed.  355,  43  C.  C.  A.  578 ;  Union  Steam-Pump 
Co.  V.  Battle  Creek  Steam-Pump  Co.,  104  Fed. 
337,  43  C.  C.  A.  560;  Starrett  v.  J.  Stevens 
Arms,  etc.,  Co.,  96  Fed.  244;  A.  J.  Phillips 
Co.  V.  Owosso  Mfg.  Co.,  83  Fed.  176;  Foos 
Mfg.  Co.  v.  Springfield  Engine,  etc.,  Co.,  49 
Fed.  641,  1  C.  C.  A.  410  [affirviing  44  Fed. 
595]  ;  Heine  Safety  Boiler  Co.  v.  Anheuser- 
Busch  Brewing  Assoc.,  43  Fed.  786  [affirmed 
in  154  U.  S.  504,  14  S.  Ct.  1146,  38  L.  ed. 
1083] ;  Newark  Mach.  Co.  v.  Hargett,  28  Fed. 
567;  Osceola  Mfg.  Co.  v.  Pie,  28  Fed.  83; 
Celluloid  Mfg.  Co.  v.  Pratt,  21  Fed.  313;  Mc- 
Kay V.  Stowe,  17  Fed.  516;  Cornell  i'.  Little- 
john,  6  Fed.  Cas.  No.  3,238,  2  Ban.  &  A.  324, 
9  Off.  Gaz.  837,  922;  Keystone  Bridge  Co.  v. 
Phffinix  Iron  Co.,  14  Fed.  Cas.  No.  7,751,  5 
Fish.  Pat.  Cas.  468,  1  Off.  Gaz.  471,  9  Phila. 
(Pa.)  374. 

Claim  to  an  article  including  limitations 
as  to  the  process  of  making  it  is  not  in- 
fringed by  another  process.    Expanded  Metal 


Co.  V.  St.  Louis  Bd.  of  Education,  103  Fed. 
287. 

7.  Sanitary  Fireproofing,  etc.,  Co.  v.  Sprick- 
crhofl',  139  Fed.  801,  71  C.  C.  A.  565;  West- 
inghouse  Electric,  etc.,  Co.  v.  Roberts,  125 
Fed.  6 ;  Williams  Patent  Crusher,  etc.,  Co.  v. 
St.  Louis  Pulverizer  Co.,  104  Fed.  795;  Red 
Jacket  Mfg.  Co.  v.  Davis,  82  Fed.  432,  27 
C.  C.  A.  204;  Long  v.  Pope  Mfg.  Co.,  75  Fed. 
835,  21  C.  C.  A.  533;  Thompson  v.  Gilder- 
sleeve,  34  Fed.  43 ;  Cincinnati  Ice-Mach.  Co.  v. 
Foss  Schneider  Brewing  Co.,  31  Fed.  469; 
Zinn  V.  Weiss,  7  Fed.  914;  American  Wood- 
Paper  Co.  V.  Fibre  Disintegrating  Co.,  1  Fed. 
Cas.  No.  320,  6  Blatchf.  27,  3  Fish.  Pat.  Cas. 
362  [affirmed  in  23  Wall.  566,  23  L.  ed.  31]; 
Mabie  v.  Haskell,  15  Fed.  Cas.  No.  8,653,  2 
ClifiF.  507;  Pike  v.  Potter,  19  Fed.  Cas.  No. 
11,102,  3  Fish.  Pat.  Cas.  55;  Young  v.  Lipp- 
man,  30  Fed.  Cas.  No.  18,160,  9  Blatchf.  277, 

5  Fish.  Pat.  Cas.  230,  2  Off.  Gaz.  249,  342; 
Cannington  v.  Nuttall,  L.  R.  5  H.  L.  205,  40 
L.  J.  Ch.  739. 

8.  Carv  Mfg.  Co.  v.  Standard  Metal  Strap 
Co.,  120  Fed.  945,  67  C.  C.  A.  235;  Johnson  v. 
MeCurdy,  108  Fed.  671,  47  C.  C.  A.  577; 
Thomson  Meter  Co.  v.  National  Meter  Co., 
106  Fed.  519;  Palmer  v.  De  Yongh,  90  Fed. 
281;  MacColl  v.  Knowles  Loom  Works,  87 
Fed.  727;  Heap  v.  Tremont,  etc..  Mills,  82 
Fed.  449,  27  C.  C.  A.  316;  Boston,  etc.,  Elec- 
tric St.  R.  Co.  V.  Bemis  Car  Box  Co.,  80  Fed. 
287,  25  C.  C.  A.  420 ;  Long  v.  Pope  Mfg.  Co., 
75  Fed.  835,  21  C.  C.  A.  533;  Hoe  v.  Knap, 
27  Fed.  204 ;  Osmer  v.  J.  B.  Sickles  Saddlery 
Co.,  23  Fed.  724;  Judd  r.  Babcock,  8  Fed. 
605;  Brown  v.  Rubber  Step  Mfg.  Co.,  4  Fed. 
Cas.  No.  2,028,  3  Ban.  &  A.  232,  13  Off.  Gaz. 
369;  Stuart  v.  Shantz,  23  Fed.  Cas.  No. 
13,556,  6  Fish.  Pat.  Cas.  35,  2  Off.  Gaz.  524, 
9  Phila.  (Pa.)  376;  Tatham  v.  Le  Roy,  23 
Fed.  Cas.  No.  13,762;  Higgs  v.  Goodwin,  E.  B. 

6  E.  529,  5  Jur.  N.  S.  97,  27  L.  J.  Q.  B. 
421,  96  E.  C.  L.  529. 

9.  Fenton  Metallic  Mfg.  Co.  v.  Office  Spe- 
cialty Mfg.  Co.,  12  App.  Cas.  (D.  C.)  201; 
Knapp  V.  Morss,  150  U.  S.  221,  14  S.  Ct.  81, 
37  L.  ed.  1059;  Garratt  v.  Seibert,  131  U.  S. 
appendix  exy,  21  L.  ed.  956 ;  Electric  R. 
Signal  Co.  v.  Hall  R.  Signal  Co.,  114  U.  S. 
87,  5  S.  Ct.  1069,  29  L.  ed.  96;  Rowell  v. 
Lindsay,  113  U.  S.  97,  5  S.  Ct.  507,  28  L.  ed. 
906  [affirming  6  Fed.  290,  10  Biss.  217];  Mc- 
Murrav  v.  Mallory,  111  U.  S.  97,  4  S.  Ct. 
375,  28  L.  ed.  365  [affirming  5  Fed.  593,  4 
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the  essence  of  the  invention.    Every  element  claimed  must  be  regarded  as 


Hughes  205] ;  Fuller  v.  Yentzer,  94  U.  S.  288, 
24  L.  ed.  103;  Rees  v.  Gould,  15  Wall.  (U.  S.) 
187,  21  L.  ed.  39;  Mowry  v.  Whitney,  14 
Wall.  (U.  S.)  620,  20  L.  ed.  800;  Stimpson  v. 
Baltimore,  etc.,  R.  Co.,  10  How.  (U.  S.)  329, 
13  L.  ed.  441 ;  Consolidated  Engine  Stop  Co. 
V.  Landers,  100  Fed.  79;  H.  F.  Brainmer  Mfg. 
Co.  V.  Witte  Hardware  Co.,  159  Fed.  726; 
Ajax  Forge  Co.  v.  Morden  Frog,  etc.,  Works, 
150  Fed.  591]  ;  American  Chocolate  Maeh. 
Co.  V.  Helmstetter,  142  Fed.  978,  74  C.  C.  A. 
240;  0.  H.  Jewell  Filter  Co.  v.  Jackson, 
140  Fed.  340,  72  C.  C.  A.  304;  American 
Can  Co.  V.  Hickmott  Asparagus  Canning 
Co.,  137  Fed.  86;  Levy  v.  Harris,  130 
Fed.  711,  65  C.  C.  A.  113;  American  Fur 
Refining  Co.  v.  Cimiotti  Unhairing  Mach.  Co., 
123  Fed.  809,  59  C.  C.  A.  357  iaffirmed  in 
198  U.  S.  399,  25  S.  Ct.  697,  49  L.  ed.  1100]  ; 
Cimiotti  Unhairing  Co.  v.  Derbohlaw,  115 
Fed.  510,  53  C.  C.  A.  164;  Pittsburg  Meter 
Co.  V.  Pittsburg  Supply  Co.,  109  Fed.  644,  48 
C.  C.  A.  580;  Wellman  v.  Midland  Steel  Co., 
106  Fed.  221;  Starrett  v.  J.  Stevens  Arms, 
etc.,  Co.,  100  Fed.  93,  40  C.  C.  A.  289;  Nor- 
ton V.  Wheaton,  97  Fed.  636;  Thompson  v. 
Second  Ave.  Traction  Co.,  89  Fed.  321 ;  Camp- 
bell Printing-Press,  etc.,  Co.  v.  Duplex  Print- 
ing-Press  Co.,  86  Fed.  315;  Kansas  City  Hay- 
Press  Co.  V.  Devol,  81  Fed.  726,  20  C.  C.  A. 
578;  Carter  Mach.  Co.  v.  Hanes,  78  Fed.  346, 
24  C.  C.  A.  128 ;  Muller  v.  Lodge,  etc.,  Mach. 
Tool  Co.,  77  Fed.  621,  23  C.  C.  A.  357 ;  Adams 
Electric  R.  Co.  v.  Lindell  R.  Co.,  77  Fed.  432, 
23  C.  C.  A.  223  iaffirming  63  Fed.  986]  ;  P.  H. 
Murphy  Mfg.  Co.  v.  Excelsior  Car-Roof  Co., 
70  Fed.  905,  22  C.  C.  A.  658 ;  Engle  Sanitary, 
etc.,  Co.  V.  Elwood,  73  Fed.  484;  Brown  v. 
Stilwell,  etc.,  Mfg.  Co.,  57  Fed.  731,  741,  6 
C.  C.  A.  528;  Ashton  Valve  Co.  v.  Coale 
Muffler,  etc.,  Co.,  50  Fed.  100  [aflwmed  in  52 
Fed.  314,  3  C.  C.  A.  98] ;  Ross  v.  Montana 
Union  R.  Co.,  45  Fed.  424;  Innis  v.  Oil  City 
Boiler  Works,  41  Fed.  788;  Tatum  v.  Greg- 
ory, 41  Fed.  142;  Ott  v.  Barth,  32  Fed.  89; 
Thoens  v.  Israel,  31  Fed.  556;  Blades  v.  Rand, 
27  Fed.  93  [affirmed  in  130  U.  S.  031,  10 
S.  Ct.  1005,  34  L.  ed.  553] ;  Saladee  v.  Racine 
Wagon,  etc.,  Co.,  20  Fed.  686;  Gould  v. 
Spicers,  20  Fed.  317;  Howe  r.  Neemes,  18 
Fed.  40;  Mattcson  v.  Caine,  17  Fed.  525,  8 
Sawv.  49S;  Rowoll  v.  Lindsay,  6  Fed.  290,  10 
Biss".  217  [alJirmrd  in  113  U.  S.  97,  5  S.  Ct. 
607,  28  L.  od.  90(i]  ;  Fonrot  v.  Ilawes,  3  Fed. 
450;  Barrett  v.  llall,  2  Fed.  Cas.  No.  1,047,  1 
Mason  447,  1  Rohb  Pat.  Cas.  207;  Bell  v. 
Daniels,  3  Fed.  Cas.  No.  1,247,  1  Bond  212,  1 
Fish.  Pat.  Cas.  372;  Brooks  v.  Bicknell,  3 
Fed.  Cas.  No.  1,046,  Fish.  Pat.  Rep.  72,  4  Mc- 
Lean 70;  Burr  Duryee,  4  Fed.  Cas.  No. 
2,190,  2  Fish.  Pat.  Cas.  275  [affirmed  in  1 
Wall.  531,  17  L.  ed.  050,  600,  601];  Cnmip- 
lon  V.  Bclkna])  Mills,  0  Fed.  Cas.  No.  3,'ll)(i, 
3  Fish.  Pat.  (!aH.  536;  Howe  r.  Abbott,  12 
l''(!d.  Vaw.  No.  (!,706,  2  Bohb  Pat.  Cas.  99.  2 
Story  190;  llu/^'^^ins  v.  Ilul)by,  12  Fed.  Cas. 
No.  (I.H.'IO;  Mc(  :<)rinick  v.  Mutiny,  15  Kcd.  ('as. 
No,  8,72'1,  0  McLciiii  n:!!)  [iiffirnird  in  20  How. 
402,  15  L.  i-d.  NicholHou  I'avcmuuL  (Jo. 
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V.  Hatch,  18  Fed.  Cas.  No.  10,251,  3  Fish.  Pat. 
Cas.  432,  4  Sawy.  092;  Pitts  v.  Wemple,  la 
Fed.  Cas.  No.  11,195,  0  McLean  558;  Rich  v. 
Close,  20  Fed.  Cas.  No.  11,757,  8  Blatchf. 
41,  4  Fish.  Pat.  Cas.  279;  Rollhaus  v.  Mc- 
Pherson,  20  Fed.  Cas.  No.  12,020;  Smith  v. 
Higgins,  22  l<'ed.  Cas.  No.  13,058;  Berdan 
Fire-Arms  Mfg.  Co.  v.  U.  S.,  25  Ct.  CI.  355 
[affirmed  in  150  U.  S.  552,  15  S.  Ct.  420,  39 
L.  ed.  530] ;  Pacific  Submarine,  etc..  Proof 
Wall  Co.  V.  U.  S.,  19  Ct.  CI.  234;  Dudgeon 
V.  Thomson,  3  App.  Cas.  34;  Clark  v.  Adie,  2 
App.  Cas.  315,  46  L.  J.  Ch.  58.5,  36  L.  T. 
Rep.  N.  S.  923;  Curtis  v.  Piatt,  L.  R.  1  H.  L. 
337,  35  L.  J.  Ch.  852;  Parkes  v.  Stevens, 
L.  R.  8  Eq.  358,  38  L.  J.  Ch.  627,  17  Wkly. 
Rep.  840  [affirmed  in  L.  R.  5  Ch.  36,  22 
L.  T.  Rep.  N.  S.  035,  18  Wkly.  Rep.  233]; 
Saxby  v.  Clunes,  43  L.  J.  Exch.  228;  White 
V.  Fenn,  15  L.  T.  Rep.  N.  S.  505,  15  Wkly. 
Rep.  348. 

Similarity  of  result  not  sufficient  to  con- 
stitute infringement.  Westinghouse  v.  Boy- 
den  Power-Brake  Co.,  170  U.  S.  537,  18  S.  Ct. 
707,  42  L.  ed.  1130;  Miller  v.  Eagle  Mfg. 
Co.,  151  U.  S.  180,  14  S.  Ct.  310,  38  L.  ed. 
121;  Gage  v.  Herring,  107  U.  S.  640,  2  S.  Ct. 
819,  27  L.  ed.  001;  Jenkins  v.  Mahoney,  135 
Fed.  550  [reversed  on  other  grounds  in  138 
Fed.  404,  70  C.  C.  A.  662];  Norton  v. 
Wheaton,  97  Fed.  636. 

For  cases  holding  that  there  was  no  in- 
fringement see  Ball,  etc..  Fastener  Co.  v. 
Kraetzer,  150  U.  S.  Ill,  14  S.  Ct.  48,  37 
L.  ed.  1019;  Gordon  v.  Warder,  150  U.  S. 
47,  14  S.  Ct.  32,  37  L.  ed.  992;  Roemer  v. 
Peddie,  132  U.  S.  313,  10  S.  Ct.  98,  33  L.  ed. 
382;  Sharp  v.  Riessner,  119  U.  S.  031,  7 
S.  Ct.  417,  30  L.  ed.  507;  Bridge  v.  Excelsior 
Mfg.  Co.,  105  IT.  S.  018,  26  L.  ed.  1191; 
Kursheedt  Mfg.  Co.  v.  Adler,  107  Fed.  488, 
40  C.  C.  A.  422  [affirming  103  Fed.  948]; 
Consolidated  Store- Service  Co.  v.  Seybold,  105 
Fed.  978,  45  C.  C.  A.  152;  Jones  Special 
Mach.  Co.  V.  Pentucket  Variable  Stitch  Scw- 
ing-Mach.  Co.,  104  Fed.  556,  44  C.  C.  A. 
33 ;  Consolidated  Store-Service  Co.  v.  Siegel- 
Cooper  Co.,  103  Fed.  489;  Whitaker  Cement 
Co.  V.  Huntington  Dry  Pulverizer  Co.,  95 
Fed.  471,  37  C.  C.  A.  151;  Risdon  Iron,  etc., 
Works  V.  Trent,  92,  Fed.  375  [modified  in  102 
Fed.  635,  42  C.  C.  A.  529]  ;  Kansas  City  Hay- 
Press  Co.  ;;.  Devol,  81  Fed.  726,  26  C.  C.  A. 
578;  Babcock  v.  Clarkson,  58  Fed.  581;  Gatea 
Iron  Works  v.  Fraser,  55  Fed.  409,  6  C.  C.  A. 
154;  Douglas  v.  Abraham,  50  Fed.  420;  Stauf- 
fer  V.  Spanglor,  50  Fed.  84;  Foos  Mfg.  Co.  V. 
Springfield  Engine,  etc.,  Co.,  49  Fed.  041,  1 
C.  C.  A.  410;  C;hallengo  Corn-Planter  Co.  v. 
Cearhardt,  46  Fed.  768;  Joliet  Mfg.  Co.  i\ 
Keystone  Mfg.  Co.,  39  Fed.  798;  Royer  v. 
Sclniltz  Belting  Co.,  28  Fed.  850;  Bu'eking- 
liani  V.  Porter,  20  Fed.  759,  10  Sawy.  2S9; 
Croiiijjton  r.  Knowles,  7  Fed.  109;  Birdsell  0. 
llitgerstown  Agriciilhiral  Iniplcinenf.  l\lfg  Co., 
3  i'Vd.  Cm.  No.  I,l3(i.  2  Ban.  &,  A.  519,  1 
IhighoH  50.  11  OfV.  (^a/.  '120;  Merriam  f>. 
l)rak(\  17  I'Vd.  CiiiH.  No.  i),4(n,  9  Blatchf.  336, 
5  Fish.  Pat.  Cas.  259;  Wheeler  v.  Simpson, 
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material,  although  it  is  not  so  in  fact.^"  A  patentee  will  not  be  heard  to  deny  the 
materiality  of  any  element  included  in  his  claim. When  parts  are  substituted 
they  must  be  equivalents  to  constitute  infringement,'^  and  they  mast  be  combined 
in  the  same  way.'^  While,  as  already  shown,  a  patent  for  a  combination  is  not 
infringed  if  any  one  of  the  elements  is  omitted,  a  mere  change  of  form  or  loca- 
tion, or  sequence  of  the  elements,  which  does  not  change  the  essence  of  the  com- 
bination, will  not  avoid  infringement.'*  So  where  some  of  the  parts  of  the  com- 
bination are  new,  and  those  parts  are  taken  and  used  in  the  same  manner,  but 
with  different  things  from  the  rest  of  the  combination  patented,  and  a  part  of  the 
patented  invention  is  taken  although  the  whole  is  not,  it  is  an  infringement  to 
that  extent.'^ 

e.  Process.  A  claim  to  an  art  or  process  is  not  infringed  except  \ij  the  use 
of  all  of  the  steps  or  their  equivalents  and  in  the  order  stated.'**    And  it  is  well 


29  Fed.  Cas.  No.  17,500,  1  Ban.  &  A.  420,  6 
Off.  Gaz.  435;  Carter  v.  Hamilton,  23  Can. 
Sup.  Ct.  172;  Sylvester  v.  Masson,  12  Ont. 
App.  335. 

10.  Wright  V.  Yuengling,  155  U.  S.  47,  15 
S.  Ct.  1,  39  L.  ed.  04;  Union  Water  Meter  Co. 
(.-.  Desper,  101  U.  S.  332,  25  L.  ed.  1024; 
Levy  V.  Harris,  124  Fed.  69  iaffirmed  in  135 
Fed.  1023]  ;  Pittsbvirg  Meter  Co.  v.  Pittsburg 
Supply  Co..  109  Fed.  644,  48  C.  C.  A.  580; 
Kinzei  v.  Luttrell  Brick  Co.,  67  Fed.  926,  15 
C.  C.  A.  82;  Eowell  v.  Lindsay,  6  Fed.  290, 
10  Biss.  217  [affirmed  in  113  U.  S.  97,  5 
S.  Ct.  507,  28  L.  ed.  906]. 

11.  Fames  v.  Godfrey,  1  Wall.  (U.  S.)  78, 
17  L.  ed.  547;  Adam  v.  Folger,  120  Fed.  260, 
56  C.  C.  A.  540. 

12.  Eobins  Conveying  Belt  Co.  v.  American 
Eoad  Mach.  Co.,  145  Fed.  923,  76  C.  C.  A. 
461;  Singer  Mfg.  Co.  v.  Cramer,  109  Fed. 
652,  48  C^  C.  A.  588;  Brammer  v.  Schroeder, 
106  Fed.  918,  46  C.  C.  A.  41;  National  Hol- 
low Brake-Beam  Co.  v.  Interchangeable  Brake- 
Beam  Co.,  106  Fed.  693,  45  C.  C.  A.  544; 
Noonan  v.  Chester  Park  Athletic  Club  Co.,  99 
Fed.  90,  39  C.  C.  A.  426;  Burdett  v.  Estey,  4 
Fed.  Cas.  No.  2,146,  4  Ban.  &  A.  141,  16 
Blatchf.  105;  Crompton  v.  Belknap  Mills,  6 
Fed.  Cas.  No.  3,406,  3  Fish.  Pat.  Cas.  536; 
Densmore  v.  Schofield,  7  Fed.  Cas.  No.  3,809, 
4  Fish.  Pat.  Cas.  148. 

13.  Crompton  v.  Bellcnap  Mills,  6  Fed.  Cas. 
No.  3,406,  3  Fish.  Pat.  Cas.  536,  30  Fed.  Cas. 
No.  18,285;  Tatham  v.  Le  Roy,  23  Fed.  Cas. 
No.  13,760,  2  Blatchf.  474. 

14.  Adam  v.  Folger,  120  Fed.  260,  56 
C.  C.  A.  540 ;  DoM'agiac  Mfg.  Co.  v.  Superior 
Drill  Co.,  115  Fed.  886,  53  C.  C.  A.  36;  Ide 
V.  Trorlicht,  etc..  Carpet  Co.,  115  Fed.  137, 
53  C.  C.  A.  341 ;  National  Hollow  Brake-Beam 
Co.  V.  Interchangeable  Brake-Beam  Co.,  106 
Fed.  693,  45  C.  C.  A.  544;  Thompson  v.  Sec- 
ond Ave.  Traction  Co.,  93  Fed.  824,  35  C.  C.  A. 
620;  Taylor  v.  Sa^^'yer  Spindle  Co.,  75  Fed. 
301,  22  C.  C.  A.  203. 

15.  Thompson  v.  American  Bank-Note  Co., 
35  Fed.  203;  Adair  v.  Thayer,  4  Fed.  441,  17 
Blatchf.  468;  Sharp  v.  Tifft,  2  Fed.  697,  18 
Blatchf.  132;  Latta  v.  Shawk,  14  Fed.  Cas. 
No.  8,116,  1  Bond  259,  1  Fish.  Pat.  Cas.  465; 
Lee  V.  Blandy,  15  Fed.  Cas.  No.  8,182,  1 
Bond  361,  2  Fish.  Pat.  Cas.  89;  Rose  v.  Sib- 
ley Mach.   Co.,   20   Fed.   Cas.  No.  12,051; 
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Union  Sugar  Refinery  v.  Matthiesson,  24  Fed. 
Cas.  No.  14,399,  3  Cliff.  639,  2  Fish.  Pat.  Cas. 
GOO;  Lister  v.  Leather,  8  E.  &  B.  1004,  4 
Jur.  N.  S.  947,  27  L.  J.  Q.  B.  295,  92  E.  C.  L. 
1004;  Newton  v.  Grand  Junction  R.  Co.,  5 
Exch.  331  note,  20  L.  J.  Exch.  427  note,  6 
Eng.  L.  &  Eq.  557 ;  Sellers  v.  Dickinson,  5 
Exch.  312,  20  L.  J.  Exch.  417,  6  Eng.  L.  & 
Eq.  544. 

16.  U.  S.  Glass  Co.  v.  Atlas  Glass  Co.,  90 
Fed.  724,  33  C.  C.  A.  254;  Kennedy  v.  Solar 
Refining  Co.,  69  Fed.  715;  Brush  Electric  Co. 
V.  Electrical  Accumulator  Co.,  47  Fed.  48 
[modified  in  52  Fed.  130,  2  C.  C.  A.  682]  ; 
Hatch  V.  Towne,  35  Fed.  139;  Royer  v.  Chi- 
cago Mfg.  Co.,  20  Fed.  853 ;  Arnold  v.  Phelps, 
20  Fed.  315;  Heller  v.  Bauer,  19  Fed.  96; 
Cotter  V.  New  Haven  Copper  Co.,  13  Fed. 
234;  Hammerschlag  v.  Garrett,  10  Fed.  479; 
Hudson  V.  Draper,  12  Fed.  Cas.  No.  6,834,  4 
Cliff.  178,  4  Fish.  Pat.  Cas.  256;  Unwin  v. 
Heath,  16  C.  B.  713,  81  E.  C.  L.  713,  5 
H.  L.  Cas.  505,  10  Eng.  Reprint  997,  25  L.  J. 
C.  P.  8;  Patent  Bottle  Envelope  Co.  v.  Sey- 
mer,  5  C.  B.  N.  S.  164,  5  Jur.  N.  S.  174,  28 
L.  J.  C.  P.  22,  94  E.  C.  L.  164. 

Identity  of  result  is  not  sufficient. 
Schwartz  v.  Housman,  88  Fed.  519;  Merrill 
V.  Yeomans,  17  Fed.  Cas.  No.  9,472,  1  Ban. 
&  A.  47,  Holmes  331,  5  Off.  Gaz.  268  [affirmed 
in  94  U.  S.  568,  24  L.  ed.  235]. 

But  similarity  of  result  may  indicate  iden- 
tity of  process.  Hemolin  Co.  v.  Harway  Dye- 
wood,  etc.,  Mfg.  Co.,  131  Fed.  483  [affirmed 
in  138  Fed.  54,  70  C.  C.  A.  480]. 

Sufficiency  of  substantial  identity. —  Abso- 
lute identity  is  not  necessary,  but  only  sub- 
stantial identity.  Carnegie  Steel  Co.  v.  Cam- 
bria Iron  Co.,  "185  U.  S.  403,  22  S.  Ct.  698, 
46  L.  ed.  968  [reversinp  96  Fed.  850]  ;  Burdon 
Wire,  etc.,  Co.  v.  Williams,  128  Fed.  927; 
Electric  Smelting,  etc.,  Co.  v.  Pittsburg  Re- 
duction Co.,  125  Fed.  926,  60  C.  C.  A.  636; 
U.  S.  Mitis  Co.  Carnegie  Steel  Co.,  89  Fed. 
343  [reversed  on  other  grounds  in  90  Fed. 
829,  33  C.  C.  A.  387];  New  York  Filter 
Mfg.  Co.  V.  Elmira  Waterworks  Co.,  82 
Fed.  459,  83  Fed.  1013;  New  York  Filter 
Mfg.  Co.  V.  Niagara  Falls  Waterworks 
Co.,  80  Fed.  924,  26*  C.  C.  A.  252,  77 
Fed.  900;  American  Bell  Tel.  Co.  v.  South- 
ern Tel.  Co.,  34  Fed.  795;  Celluloid  Mfg.  Co. 
V.  American  Zylonite  Co.,  31  Fed.  904;  Gary 
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settled  that  the  purchaser  and  user  of  an  article  made  by  the  process  is  not  as 
infringer." 

f.  Composition.''  A  claim  to  an  article  or  substance  composed  of  a  particular 
ingredient  or  combination  of  ingredients  is  infringed  by  an  article  having  the 
same  characteristics  and  composed  of  tlie  same  or  equivalent  ingredients.'*  The 


V.  Wolff,  24  Fed.  139,  23  BlatcM.  92;  Gott- 
fried V.  Bartholomae,  10  Fed.  Cas.  No.  5,G32, 
3  Ban.  &  A.  308,  8  Biss.  219,  6  Keporter  390, 
13  Off.  Gaz.  1128;  Gottfried  v.  Ptiillip  Best 
Brewing  Co.,  10  Fed.  Cas.  No.  5,633,  6  Ban. 
&  A.  4,  17  Off.  Gaz.  675;  Jones  v.  Merrill,  13 
Fed.  Cas.  No.  7,481,  8  Off.  Gaz.  401 ;  Roberts 
V.  Roter,  20  Fed.  Cas.  No.  11,912,  5  Fish.  Pat. 
Cas.  295 ;  United  Nickel  Co.  v.  Keith,  24  Fed. 
Cas.  No.  14,408,  1  Ban.  &  A.  44,  Holmes  328, 
5  Off.  Gaz.  272;  Whitney  v.  Mowry,  29  Fed. 
Cas.  No.  17,592,  2  Bond  45,  3  Fish.  Pat.  Cas. 
157. 

Additions  which  do  not  essentially  vary  the 
process  do  not  avoid  infringement.  Ford 
Morocco  Co.  v.  Tannage  Patent  Co.,  84  Fed. 
644,  28  C.  C.  A.  503 ;  Clerk  v.  Tannage  Patent 
Co.,  84  Fed.  643,  28  C.  C.  A.  501;  Balance, 
etc.,  Mfg.  Co.  V.  Habermann  Mfg.  Co.,  53 
Fed.  375;  Maryland  Hominy,  etc.,  Co.  v. 
Dorr,  46  Fed.  773. 

Substitution  of  equivalent  materials  is 
infringement.  Johnson  v.  Willimantic  Linen 
Co.,  33  Conn.  436 ;  United  Nickel  Co.  v.  Cen- 
tral Pac.  R.  Co.,  36  Fed.  186;  Poppenhusen 
V.  Faike,  19  Fed.  Cas.  No.  11,280,  5  Blatchf. 
46,  2  Fish.  Pat.  Cas.  213. 

Process  held  not  infringed  see  California 
Artificial  Stone  Paving  Co.  v.  Schalicke,  119 
U.  S.  401,  7  S.  Ct.  391,  30  L.  ed.  471;  Burns 
V.  Meyer,  100  U.  S.  671,  25  L.  ed.  738;  Wolff 
f.  De  Nemours,  122  Fed.  944  [affirmed  in  134 
Fed.  862,  67  C.  C.  A.  488] ;  Bradford  V. 
Belknap  Motor  Co.,  105  Fed.  63  [  affirmed  in 
115  Fed.  711,  53  C.  C.  A.  293]  ;  Cambria  Iron 
Co.  V.  Carnegie  Steol  Co.,  96  Fed.  850,  37 
C.  C.  A.  593 ;  U.  S.  Repair,  etc.,  Co.  v.  Stand- 
ard Paving  Co.,  95  Fed.  137,  37  C.  C.  A.  28; 
Michaelis  r.  Larkin,  91  Fed.  778;  U.  S.  Glass 
Co.  V.  Atlas  Glass  Co.,  90  Fed.  724,  33 
C.  C.  A.  254 ;  Cary  Mfg.  Co.  v.  Do  Haven,  88 
Fed.  G98 ;  Tabor  Bas-Relief  Photograph  Co.  v. 
Marceau,  87  Fed.  871 ;  Chicago  Sugar-Re- 
fining Co.  r.  Cliarlos  Pope  Glucose  Co.,  84 
Fed.  977,  28  C.  C.  A.  594;  Philadelphia 
( 'reamerv  Supply  Co.  v.  Davis,  etc.,  Bldg.,  etc., 
Co.,  84  Fed.  881,  28  C.  C.  A.  555;  Electric 
Smelting,  etc.,  Co.  v.  Carborundum  Co.,  83 
I'^ed.  492 ;  Jackson  v.  Birmingliam  Brass  Co., 
79  J'"ed.  801,  25  C.  0.  A.  196;  Cowlcs  Electric 
Smelting,  etc.,  Co.  v.  Lowroy,  79  Fed.  331, 
24  C.  (■.  A.  616;  Clement  Mfg.  Co.  v.  Upson, 
etc.,  Co.,  50  Fed.  538 ;  Smith  v.  Pittsburgh 
GiiH  Co.,  42  Fed.  145;  Wickwiro  V.  Wire 
]''ul)ric  Co.,  41  Fed.  36;  CoiiHolidatcd  Bunging 
Ap|»uratuH  Co.  r.  Jl.  ClauHcMi,  etc..  Browing 
Co.,  31)  l'\'d.  277;  G]ouc('st(T  lninglaHH,  etc., 
Co.  V.  l.e  Page,  ;)0  Fed.  370;  GIoIx!  Nail  Co. 
V.  Superior  Nail  Co.,  27  1''<^(1.  450  \alfirmvd 
in  136  II.  S.  636,  10  B.  Ct.  10(18,  31  1a  ed. 
5521;  Celluloid  Alfg.  Vo.  v.  ConiHtock,  23 
l''.'(l.  38;  Hr.nclcHH  ImhIi  Co.  v.  Uobi-rtH,  12  VM. 
027;  DiMihicilny  V.  Itraclieo,  7  Fiid.  CaH.  No. 
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4,018;  Merrill  v.  Yeomans,  17  Fed.  Cas.  No. 
9,472,  1  Ban.  &  A.  47,  Holmes  331,  5  Off. 
Gaz.  268. 

Process  held  infringed  see  Chisholm  v.  John- 
son, 106  Fed.  191;  Alvin  Mfg.  Co.  v.  Schar- 
ling,  100  Fed.  87;  German- American  Filter 
Co.  V.  Erdricli,  98  Fed.  300;  Streator  Cathe- 
dral Glass  Co.  V.  Wire-Gla.ss  Co.,  97  Fed.  950, 
38  C.  C.  A.  573 ;  Westinghouse  Electric,  etc., 
Co.  V.  Beacon  Lamp  Co.,  95  Fed.  462 ; 
Badische  Anilin,  etc.,  Fabrik  v.  Kalle,  94 
Fed.  163 ;  Simonds  Rolling-Mach.  Co.  v. 
Hathorn  Mfg.  Co.,  90  Fed.  201;  Celluloid  Co. 
V.  Arlington  Mfg.  Co.,  85  Fed.  449;  Ford 
Morocco  Co.  v.  Tannage  Patent  Co.,  84  Fed. 
644,  28  C.  C.  A.  503;  Adams  v.  Tannage 
Patent  Co.,  81  Fed.  178,  26  C.  C.  A.  326; 
Matheson  v.  Campbell,  77  Fed.  280. 

17.  Brown  f.  District  of  Columbia,  3 
Mackey  (D.  C.)  502;  National  Phonograph 
Co.  i;.  Lambert  Co.,  125  Fed.  388  [a/firmed 
in  142  Fed.  164,  73  C.  C.  A.  382]  ;  Welsbach 
Light  Co.  V.  Union  Incandescent  Light  Co., 
101  Fed.  131,  41  C.  C.  A.  255;  B^erris  V. 
Batcheller,  70  Fed.  714;  Durand  v.  Green,  60 
Fed.  392  [affirmed  in  61  Fed.  819,  10  C.  C.  A. 
97]  ;  Anonymous,  1  Fed.  Cas.  No.  477. 

Sale  of  article  is  not  an  infringement  of 
the  machine  which  makes  it.  Boyd  v.  Mc- 
Alpin,  3  Fed.  Cas.  No.  1,748,  3  McLean,  427, 
2  Robb  Pat.  Cas.  277;  Goodyear  v.  New  Jer- 
sey Cent.  R.  Co.,  10  Fed.  Cas.  No.  5,563,  1 
Fish.  Pat.  Cas.  626,  2  Wall.  Jr.  356. 

In  England  the  importation  of  articles  made 
abroad  according  to  the  patented  process  is 
infringement.  Saccharin  Corp.  v.  Anglo-Con- 
tinental Chemical  Works,  [1901]  1  Ch.  414, 
70  L.  J.  Ch.  194,  48  Wkly.  Rep.  444;  Elmslie 
r.  Boursier,  L.  R.  9  Eq.  217,  39  L.  J.  Ch.  328, 
18  Wklv.  Rep.  065 ;  Von  Hevden  v.  Neustadt, 
14  Ch.  b.  230,  50  L.  J.  Ch.  126,  42  L.  T.  Rep. 
N.  S.  300,  28  Wkly.  Rep.  496. 

In  Canada  use  or  sale  of  article  is  infringe- 
ment. Toronto  Auer  Light  Co.  v.  Colling,  31 
Ont.  18. 

18.  Substitution  of  materials  as  involving 
invention  see  supra,  ITT,  E,  15. 

19.  Dickerson  v.  Maurer,  108  Fed.  233; 
Propfo  V.  Coddington,  108  Fed.  80,  47  C.  C.  A. 
218  [affirminq  105  Fed.  951];  Badische 
Anilin,  etc.,  Fabrik  v.  Kalle,  104  Fed.  802, 
44  C.  C.  A.  201;  Stclwagon  Co.  v.  Childs,  101 
Fed.  980,  42  C.  C.  A.  127;  King  v.  Anderson, 
90  Fed.  500;  Wickelman  r.  A.  B.  Dick  Co.,  88 
Fed.  204.  31  C.  C.  A.  530  [a/firming  80 
Fed.  519]  ;  AnuM-ican  Grapliopliono  Co.  V. 
Leeds,  87  Fed.  873;  Welsbach  l^iglit  Co.  V. 
Siuilight  IncandoMceiit  Gas  Lain])  Co.,  87  I'Vd. 
221;  llollidny  v.  Sclnilzo-liorgo,  78  Fed.  493; 
rii,Mt(Mir  Clminbcrlniid  ji'iltor  ('o.  V.  Funk,  52 
Fed.  I'Kl;  Tilibe,  (■(('.,  Mfg.  ('<>.  V.  Lanipartor, 
51  |f'('(l.  763;  Vnl<'i\nii(<  Co.  I'.  American  Co., 
34  J''cd.  320;  Roowovolt  I'.  Law  Tel.  Co.,  33 
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addition  of  other  ingredients  to  those  claimed  does  not  avoid  infringement  if  the 
essential  cliaracter  of  the  compound  remains  the  same.^^"  13nt  an  addition  chang- 
\\w  the  character  of  the  compound  is  no  infringement.^'  Tliere  is  no  infringe- 
ment if  an  ingredient  claimed  is  omitted,^'^  although  in  the  specilications  the  use 
of  such  ingredient  is  stated  to  be  for  a  particular  case  onlj.^^ 

g.  Substitution  of  Equivalents   —  (i)  In  General.    Infringement  is  not 


Fed.  505;  Hobbie  v.  Smith,  27  Fed.  656; 
Kimball  v.  Hess,  15  Fed.  393 ;  Atlantic  Giant- 
Powdfir  Co.  V.  Goodyear,  2  Fed.  Cas.  No.  623, 

3  lian.  &  A.  161,  13  Off.  Gaz.  45;  Atlantic 
Giant-Powder  Co.  v.  Parker,  2  Fed.  Cas.  No. 
625,  4  Ban.  &  A.  292,  16  Blatclif.  281,  16 
Off.  Gaz.  495;  Atlantic  Giant-Powder  Co.  v. 
Rand,  2  Fed.  Cas.  No.  626,  4  Ban.  &  A.  263, 
16  Blatchf.  250,  16  Off.  Gaz.  87;  Bryan  V. 
Stevens,  4  Fed.  Cas.  No.  2,066a;  Collender  v. 
Came,  6  Fed.  Cas.  No.  2,999,  2  Ban.  &  A.  412, 

4  Cliir.  393,  10  Off.  Gaz.  467 ;  Goodyear  Den- 
tal Vulcanite  Co.  i".  Gardiner,  10  Fed.  Cas. 
No.  5,591,  3  Cliff.  408,  4  Fish.  Pat.  Cas.  224; 
Goodyear  Dental  Vulcanite  Co.  v.  Preterre,  10 
Fed.  Cas.  No.  5,596,3  Ban.  &  A.  471,  15 
Blatchf.  274,  14  Off.  Gaz.  346;  Hoffman  v. 
Aronson,  12  Fed.  Cas.  No.  0,576,  8  Blatchf. 
324,  4  Fish.  Pat.  Cas.  456;  Rumford  Chem- 
ical Works  V.  Hecker,  20  Fed.  Cas.  No.  12,133, 
2  Ban.  &  A.  351,  10  Off.  Gaz.  289;  Tarr  v. 
Folsom,  23  Fed.  Cas.  No.  13,756,  1  Ban.  &  A. 
24,  Holmes  312,  50  Off'.  Gaz.  92;  Taylor  v. 
Archer,  23  Fed.  Cas.  No.  13,778,  8  Blatchf. 
315,  4  Fish.  Pat.  Cas.  449;  United  Nickel  Co. 
V.  Keith,  24  Fed.  Cas.  No.  14,408,  1  Ban.  &  A. 
44,  Holmes  328,  5  Off.  Gaz.  272;  United 
Nickel  Co.  r.  Manhattan  Brass  Co.,  24  Fed. 
Cas.  No.  14,410,  4  Ban.  &  A.  173,  16  Blatchf. 
68;  Woodward  v.  Morrison,  30  Fed.  Cas.  No. 
18,008,  5  Fish.  Pat.  Cas.  357,  Holmes  124,  2 
Off.  Gaz.  120. 

Equivalent  ingredients  are  those  known  in 
the  art  as  possessing  the  desired  properties. 
Goodvear  Dental  Vulcanite  Co.  v.  Davis,  102 
U.  S."  222,  26  L.  ed.  149 ;  United  Nickel  Co. 
V.  Pendleton,  15  Fed.  739,  21  Blatchf.  226; 
Babeock  r.  Judd,  1  Fed.  408 ;  Atlantic  Giant- 
Powder  Co.  V.  Mowbray,  2  Fed.  Cas.  No.  024, 

2  Ban.  &  A.  442,  12  Off.  Gaz.  No.  14,  p.  iii ; 
Matthews  v.  Skates,  16  Fed.  Cas.  No.  9,291, 
1  Fish.  Pat.  Cas.  602;  Woodward  v.  Mor- 
rison, 30  Fed.  Cas.  No.  18,008,  5  Fish.  Pat. 
Cas.  357,  Holmes  124,  2  Off.  Gaz.  120.  An 
ingredient  may  be  equivalent,  although  sub- 
sequently discovered,  if  it  performs  no  new 
function  in  the  compound.  Read  Holliday  v. 
Schulze-Berge,  78  Fed.  493. 

Where  the  articles  or  compounds  are  the 
same,  there  is  infringement,  although  they 
are  made  bv  different  processes.  Maurer  v. 
Dickerson,  113  Fed.  870,  51  C.  C.  A.  494; 
Badische  Anilin,  etc.,  Fabrik  v.  Cochrane,  2 
Fed.  Cas.  No.  719,  4  Ban.  &  A.  215,  16 
Blatchf.  155;  Badische  Anilin,  etc.,  Fabrik  V. 
Cummins,  2  Fed.  Cas.  No.  720,  4  Ban.  &  A. 
489;  Badische  Anilin,  etc.,  Fabrik  v.  Hamil- 
ton Mfg.  Co.,  2  Fed.  Cas.  No.  721,  3  Ban. 
&  A.  235,  13  Off.  Gaz.  273 ;  Badische  Anilin, 
etc.,  Fabrik  v.  Higgin,  2  Fed.  Cas.  No.  722, 

3  Ban.  &  A.  462,  15  Blatchf.  290,  14  Off.  Gaz. 
414.    The  Baur  patent,  No.  451,847,  for  an 


artificial  musk,  in  view  of  the  disclaimer 
filed,  limiting  it  to  the  product  of  the  process 
of  patent  No.  416,710  to  the  same  patentee, 
is  not  infringed  by  a  product  not  shown  to 
have  been  made  by  such  process.  Societe 
Fabriques,  etc.  v.  Lueders,  142  Fed.  753,  74 
C.  C.  A.  15  [affirming  135  Fed.  102]. 

Not  equivalent  ingredients. —  Hurlbut  v. 
Schillinger,  130  U.  S.  456,  9  S.  Ct.  684,  32 
L.  ed.  1011;  New  York  Asbestos  Mfg.  Co. 
V.  Ambler  Asbestos  Air-Cell  Covering  Co., 
103  Fed.  316;  S.  Rauh  v.  Guinzburg,  101 
Fed.  1007,  42  C.  C.  A.  139;  New  Jersey 
Wire-Cloth  Co.  v.  Merritt,  101  Fed.  460, 
41  C.  C.  A.  460;  Tower  v.  Eagle  Pencil 
Co.,  94  Fed.  361,  36  C.  C.  A.  294;  Matheson 
V.  Campbell,  78  Fed.  910,  24  C.  C.  A.  384; 
Johns  Mfg.  Co.  Robertson,  77  Fed.  985,  23 
C.  C.  A.  601 ;  Seabury  v.  Johnson,  76  Fed. 
456;  Atlantic  Dynamite  Co.  i;.  Climax  Powder 
Mfg.  Co.,  72  Fed.  925 ;  Blumenthal  v.  Burrell, 
53  Fed.  105,  3  C.  C.  A.  462  [affvrming  43  Fed. 
667]  ;  Edison  Electric  Light  Co.  v.  U.  S.  Elec- 
tric Ligliting  Co.,  47  Fed.  454  [affirmed  in  52 
Fed.  300,  3  C.  C.  A.  83]  ;  Hood  v.  Boston 
Car  Spring  Co.,  37  Fed.  792;  Western,  etc., 
Mfg.  Co.  V.  Rosenstock,  30  Fed.  67 ;  Union 
Tubing  Co.  v.  Patterson,  23  Fed.  79;  Tucker 
V.  Sargent,  9  Fed.  299,  19  Blatchf.  538;  Ash- 
croft  V.  Hollings,  2  Fed.  Cas.  No.  579,  11  Off. 
Gaz.  879 ;  Baldwin  v.  Schultz,  2  Fed.  Cas.  No. 
804,  9  Blatchf.  494,  5  Fish.  Pat.  Cas.  75,  2 
Off.  Gaz.  315,  319;  Clarke  v.  Johnson,  5  Fed. 
Cas.  No.  2.855,  4  Ban.  &  A.  403,  16  Blatchf. 
495,  17  Off.  Gaz.  1401 ;  Goodyear  Dental  Vul- 
canite Co.  V.  Flagg,  10  Fed.  Cas.  No.  5,590,  9 
Off.  Gaz.  153;  Tarr  v.  Folsom,  23  Fed.  Cas. 
No.  13,756,  1  Ban.  &  A.  24,  Holmes  312,  5 
Off.  Gaz.  92;  Union  Paper  Collar  Co.  v. 
White,  24  Fed.  Cas.  No.  14,396,  2  Ban.  &  A. 
60,  7  Oft'.  Gaz.  698,  877,  11  Phila.  (Pa.)  479, 
1  Wklv.  Notes  Cas.  (Pa.)  362;  West  v.  Silver 
Wire,  etc.,  Mfg.  Co.,  29  Fed.  Cas.  No.  17,425, 
5  Blatchf.  477,  3  Fish.  Pat.  Cas.  306;  Won- 
son  V.  Oilman,  30  Fed.  Cas.  No.  17,933,  2 
Ban.  &  A.  590,  11  Off.  Gaz.  1011. 

20.  Eastman  v.  Hinckel,  8  Fed.  Cas.  No. 
4,256,  5  Ban.  &  A.  1 ;  Thompson  v.  Jewett,  23 
Fed.  Cas.  No.  13,961;  United  Nickel  Co.  v. 
Manhattan  Brass  Co.,  24  Fed.  Cas.  No.  14,410, 
4  Ban.  &  A.  173,  16  Blatchf.  08;  Wonson  v. 
Peterson,  30  Fed.  Cas.  No.  17,934,  3  Ban.  &  A. 
249,  13  Off.  Gaz.  548. 

21.  Dougherty  v.  Doyle,  63  Fed.  475,  11 
C.  C.  A.  298  [affirming  59  Fed.  470].  ■ 

22.  Otley  v.  Watkins,  30  Fed.  323;  Byam 
V.  Eddy,  4  Fed.  Cas.  No.  2,263,  2  Blatchf. 
521,  24  Vt.  666. 

23.  Otley  v.  Watkins,  36  Fed.  323. 

24.  Substitution  of  materials  or  equiva- 
lents as  involving  invention  see  supra,  III, 
E,  14,  15. 
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evaded  by  substituting  equivalent  elements  for  those  set  forth  in  the  patented 
claiin.^^  Patentees  of  an  invention  consisting  merely  of  a  combination  of  old 
ingredients  are  entitled  to  equivalents,  by  which  is  meant  that  the  patent  in 
respect  to  each  of  the  respective  ingredients  comprising  the  invention  covers 
every  other  ingredient  which,  in  the  same  arrangement  of  the  parts,  will  perform 
the  same  function,  if  it  was  well  known  as  a  proper  substitute  for  the  one 
described  in  the  specification  at  the  date  of  the  patent.^'' 

(ii)  What  Abe  Equivalents.  Similarity  or  dilferences  are  to  be  deter- 
mined not  by  the  uames  but  by  what  the  elements  will  do.^^    Where  there  is  iden- 


25.  Union  Water  Meter  Co.  v.  Desper,  101 
U.  S.  332,  25  L.  ed.  1024;  Ives  v.  Hamilton, 
92  U.  S.  426,  23  L.  ed.  494 ;  O'Reilly  v.  Morse, 
15  How.  (U.  S.)  62,  14  L.  ed.  601;  Westing- 
house  Electric,  etc.,  Co.  v.  Condit  Electrical 
Mfg.  Co.,  159  Fed.  164;  Dey  Time  Register 
Co.  V.  Syracuse  Time  Recorder  Co.,  152 
Fed.  440;  Benbow-Brammer  Mfg.  Co.  v. 
Simpson  Mfg.  Co.,  132  Fed.  614;  Kin- 
loch  Tel.  Co.  V.  Western  Electric  Co.,  113 
Fed.  652,  51  C.  C.  A.  369;  Lepper  v.  Randall, 
113  Fed.  627,  51  C.  C.  A.  337;  Fruit-Cleaning 
Co.  V.  Fresno  Home-Packing  Co.,  94  Fed.  845 ; 
Bundy  Mfg.  Co.  v.  Detroit  Time-Register  Co., 
94  Fed.  524,  36  C.  C.  A.  375;  Thompson  v. 
Second  Ave.  Traction  Co.,  93  Fed.  824,  35 
C.  C.  A.  620;  Hart,  etc.,  Mfg.  Co.  v.  Anchor 
Electric  Co.,  92  Fed.  657,  34  C.  C.  A.  606; 
Huntington  Dry-Pulverizer  Co.  v.  Whittaker 
Cement  Co.,  89  Fed.  323 ;  Salomon  v.  Garvin 
Mach.  Co.,  84  Fed.  195;  Boston,  etc.,  Electric 
St.  R.  Co.  V.  Bemis  Car-Box  Co.,  80  Fed.  287, 
25  C.  C.  A.  420;  Tripp  Giant  Leveler  Co.  v. 
Bresnahan,  70  Fed.  982  [affirmed  in  72  Fed. 
920] ;  McCormick  Harvesting  Mach.  Co.  v. 
Aultman,  69  Fed.  371,  16  C.  C.  A.  259;  Oval 
Wood  Dish  Co.  v.  Sandy  Creek,  New  York, 
Wood  Mfg.  Co.,  60  Fed.  285 ;  Standard  Fold- 
ing Bed  Co.  V.  Osgood,  58  Fed.  583,  7  C.  C.  A. 
382;  Cutcheon  v.  Herrick,  52  Fed.  147  [viodi- 
fied  in  60  Fed.  80]  ;  Hoe  v.  Cranston,  42  Fed. 
837 ;  Cohansey  Glass  Mfg.  Co.  v.  Wharton,  28 
Fed.  189;  Putnam  Hutchinson,  12  Fed. 
131,  11  Biss.  240;  Dederick  v.  Cassell,  9  Fed. 
306;  Singer  Mfg.  Co.  v.  Henry  Stewart  Co., 
8  Fed.  920;  Barrett  v.  Hall,  2  Fed.  Cas.  No. 
1,047,  1  Mason  447,  1  Robb  Pat.  Cas.  207; 
Foster  v.  Moore,  9  Fed.  Caa.  No.  4,978,  1 
Curt.  279;  May  v.  Johnson  County,  16  Fed. 
Cas.  No.  9,334;  Rice  v.  Ileald,  20  Fed.  Caa. 
No.  11,752;  Sloat  v.  Spring,  22  Fed.  Cas.  No. 
12.948a;  Conaolidated  Car  Heating  Co.  v. 
Came,  [1903]  A.  C.  509,  72  L.  J.  P.  C.  110, 
89  L.  T.  Rep.  N.  S.  224 ;  Palmer  v.  WagstafT, 
2  C.  L.  R.  1052,  9  Excli.  494,  23  L.  J.  E.xch. 
217;  Ellington  v.  Clark,  58  L.  T.  Rep.  N.  S. 
818;  Woodward  v.  Clement,  10  Ont.  348; 
Patrice  v.  Sylv(!ster,  23  Crant  (^h.  (U.  C.) 
573. 

Combining  parts  of  two  patented  struc- 
tures which  results  in  changing  one  type  of 
machine  into  the  other  in  an  infringement. 
JS'iitiotial  ( 'aKli  HcgiHtcj-  (io.  V.  (Jrohet,  15.'! 
I'Vd.  UOr,,  H2  ('.  (;.  A.  (151. 

20.  IniluicuHcr  w.  I'.iierk,  101  1 1.  H.  (i'17,  25 
L.  ed.  «4.'). 

27.  ('olnnibia  Wire  (,"0.  v.  Kokomo  Stool, 
etc.,  Co.,  139  l''ed.  578;  Stetson  V.  Ilerroshofr 
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Mfg.  Co.,  113  Fed.  952;  Western  Electric  Co. 
V.  Home  Tel.  Co.,  85  Fed.  649 ;  In  re  Bough- 
ton,  3  Fed.  Cas.  No.  1,696,  McArthur  Pat. 
Cas.  278;  Smith  v.  Downing,  22  Fed.  Cas. 
No.  13,036,  1  Fish.  Pat.  Cas.  64. 

Substantial  and  not  technical  identity  is 
the  test.  Say  re  v.  Scott,  55  Fed.  971,  5  C.  C. 
A.  366;  Brush  Electric  Co.  v.  Western  Elec- 
tric Light,  etc.,  Co.,  43  Fed.  533;  Delong  v. 
Bickford,  13  Fed.  32;  Whipple  V.  Middle.sex 
Co.,  29  Fed.  Cas.  No.  17,520,  4  Fish.  Pat. 
Cas.  41. 

Equivalents  illustrated. —  Lidgerwood  Mfg. 
Co.  V.  Lambert  Hoisting  Engine  Co.,  150  Fed. 
364;  Robins  Conveying  Belt  Co.  v.  American 
Road  Mach.  Co.,  145  Fed.  923,  76  C.  C.  A. 
461  [affirming  142  Fed.  221]  ;  Bredin  v.  Sohn- 
son,  132  Fed.  161  [affirmed  in  136  Fed.  187, 
69  C.  C.  A.  203] ;  Lepper  v.  Randall,  113  Fed. 
627,  51  C.  C.  A.  337;  Crown  Cork,  etc.,  Co.  v. 
Ahuninum  Stopper  Co.,  108  Fed.  845,  48 
C.  C.  A.  72  [reversing  100  Fed.  849] ;  Dowa- 
giac  Mfg.  Co.  V.  Smith,  108  Fed.  67 ;  Kampfe 
V.  Reichard,  105  Fed.  624;  Owatonna  Mfg. 
Co.  V.  Fargo,  94  Fed.  519;  Beach  v.  Hobbs,  92 
Fed.  146,  34  C.  C.  A.  248  [modifying  82  Fed. 
916] ;  Heap  v.  Greene,  91  Fed.  792,  34  C.  C.  A. 
86  [reversing  75  Fed.  405]  ;  Huntington  Dry- 
Pulverizer  Co.  V.  Whittaker  Cement  Co.,  89 
Fed.  323;  Heap  v.  Tremont,  etc..  Mills,  82 
Fed.  449,  27  C.  C.  A.  316;  C.  T.  Ham  Mfg. 
Co.  V.  R.  E.  Dietz  Co.,  69  Fed.  841,  13 
C.  C.  A.  687  [affirming  58  Fed.  367,  13 
C.  C.  A.  087];  H.  Tibbe,  etc.,  Mfg.  Co.  V. 
Missouri  Cob-Pipe  Co.,  62  Fed.  158;  Ballard 
V.  McCluskey,  58  Fed.  880;  Winchester  Re- 
peating Arms  Co.  v.  American  Buckle,  etc., 
Co.,  54  Fed.  703;  Riker  Crocker- Wheeler 
Motor  Co.,  54  Fed.  519;  Consolidated  Pied- 
mont Cable  Co.  v.  Pacific  Cable  R.  Co.,  53 
Fed.  385,  3  C.  C.  A.  570 ;  Pacific  Cable  R.  Co. 
V.  Butte  City  St.  R.  Co.,  52  Fed.  863  [af- 
firmed in  00  Fed.  90,  8  C.  C.  A.  484] ;  Munici- 
pal Signal  Co.  v.  Gamewell  Fire- Alarm  Tel. 
Co.,  52  Fed.  459;  Norton  v.  Jensen,  49  Fed. 
859,  1  C.  C.  A.  452;  Creamery  Package  Mfg. 
Co.  V.  Elgin  Co-operative  Butter  Tub  Co.,  43 
Fed.  892;  Harmon  r.  Struthers,  43  Fed.  437; 
Rapid  Service  Store  R.  Co.  r.  Taylor,  43  Fed. 
249;  Reed  r.  Smith,  40  Fed.  882;  Simonds 
(^(»unt<>r  Mach.  Co.  c.  Knox,  39  Fed.  702; 
Root  r.  Third  Ave.  R.  Co.,  30  Fed.  281 ;  Cole- 
man Hardware  Co.  v.  Kellogg,  39  Fed.  39; 
Pulliuan'.s  P;i!nce-Car  Co.  v.  Wagner  Palace- 
(!ar  Co.,  38  Fed.  410;  Sawyer  SpindlH  Co.  V. 
Buttrick,  37  I<\hI.  791;  Bradley,  etc.,  Mfg. 
Co.  CharlcH  i'arker  (\).,  35  Fed.  748;  Casey 
V.  Huttovlleld,  36  Fed.  77;  Mores  v.  UlTord, 
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tity  of  operation  there  is  equivalency.^    Mere  differences  of  form  are  immaterial 


34  Fed.  37;  Thaxter  v.  Boston  Electric  Co., 
32  Fed.  833;  Royer  v.  Coupe,  29  Fed.  358; 
Pennsylvania  Diamond-Drill  Co.  v.  Simpson, 
29  Fed.  288;  Hoyt  v.  Slocum,  2G  Fed.  329; 
Norton  Door-Check,  etc.,  Co.  v.  Elliott  Pneu- 
matic Door-Clieck  Co.,  26  Fed.  320;  Adams, 
etc.,  iNlfg.  Co.  i\  Excelsior  Oil-Stove  Mfg.  Co., 
26  Fed.  270;  Parker  v.  Montpelier  Carriage 
Co.,  23  Fed.  886 ;  Hartford  Woven-Wire  Mat- 
tress Co.  V.  Peerless  Wire  Mattress  Co.,  23 
Fed.  587,  23  Blatchf.  227;  Parker  v.  Stow, 
23  Fed.  252;  Maxheimer  v.  Meyer,  9  Fed. 
460,  20  Blatchf.  17;  Brainard  v.  Pulsifer,  7 
Fed.  349;  Aiken  v.  Dolan,  1  Fed.  Cas.  No. 
no,  3  Fish.  Pat.  Cas.  197;  American  Whip 
Co.  V.  Lombard,  1  Fed.  Cas.  No.  319,  3  Ban. 
&  A.  598,  4  Cliil'.  495,  14  Off.  Gaz.  900;  Blake 
f.  Robertson,  3  Fed.  Cas.  No.  1,500,  U 
Blatchf.  237,  6  Fish.  Pat.  Cas.  509;  Bu- 
chanan V.  Howland,  4  Fed.  Cas.  No.  2,074, 

5  Blatchf.  151,  2  Fish.  Pat.  Cas.  341;  Cook 
V.  Howard,  6  Fed.  Cas.  No.  3,160,  4  Fish. 
Pat.  Cas.  269 ;  Crehore  v.  Norton,  6  Fed.  Cas. 
No.  3,381;  Doughty  v.  West,  7  Fed.  Cas.  No. 
4,028,  6  Blatchf.  429,  3  Fish.  Pat.  Cas.  580; 
Gibson  v.  Harris,  10  Fed.  Cas.  No.  5,396,  1 
Blatchf.  167,  Fish.  Pat.  Rep.  115;  Gibson  v. 
Van  Dresar,  10  Fed.  Cas.  No.  5,402,  1  Blatchf. 
532,  Fi.sh.  Pat.  Rep.  369;  Harwood  v.  Mill 
River  Woolen  Mfg.  Co.,  11  Fed.  Cas.  No. 
6,187,  3  Fish.  Pat.  Cas.  526;  Johnsen  v. 
Passman,  13  Fed.  Cas.  No.  7,365,  5  Fish. 
Pat.  Cas.  471,  1  Woods  138,  2  Off.  Gaz.  94; 
Knox  V.  Loweree,  14  Fed.  Cas.  No.  7,910,  1 
Ban.  &  A.  589,  6  Off.  Gaz.  802;  Maynadier 
V.  Tenney,  16  Fed.  Cas.  No.  9,350,  2  Ban. 

6  A.  615;  Megraw  v.  Carroll,  16  Fed.  Cas. 
No.  9,3936,  5  Ban.  &  A.  324 ;  Myers  v.  Frame, 
17  Fed.  Cas.  No.  9,991,  8  Blatchf.  446,  4 
Fish.  Pat.  Cas.  493  [reversed  on  other 
grounds  in  94  U.  S.  187,  24  L.  ed.  34] ;  Par- 
ker V.  Remhoff,  18  Fed.  Cas.  No.  10,747,  3 
Ban.  &  A.  550,  17  Blatchf.  206,  14  Off.  Gaz. 
601;  Tilghman  v.  Morse,  23  Fed.  Cas.  No. 
14,044,  9  Blatchf.  421,  5  Fish.  Pat.  Cas. 
323,  1  Off.  Gaz.  574;  Waterbury  Brass  Co. 
V.  Miller,  29  Fed.  Cas.  No.  17,254,  9  Blatchf. 
77,  5  Fish.  Pat.  Cas.  48;  Waterbury  Brass 
Co.  V.  New  York,  etc.,  Brass  Co.,  29  Fed.  Cas. 
No.  17,256,  3  Fish.  Pat.  Cas.  43;  Weston  v. 
Nash,  29  Fed.  Cas.  No.  17,454,  2  Ban.  &  A. 
40,  Holmes  488,  7  Off.  Gaz.  1096;  Woolcocks 
V.  Many,  30  Fed.  Cas.  No.  18,024,  9  Blatchf. 
139,  5  Fish.  Pat.  Cas.  72;  Berdan  Fire- Arms 
Mfg.  Co.  V.  U.  S.,  25  Ct.  CI.  355. 

Not  equivalents. —  Cimiotti  Unhairing  Co. 
V.  American  Fur  Refining  Co.,  198  U.  S.  399, 
25  S.  Ct.  697,  49  L.  ed.  1100  [affirming  123 
Fed.  809,  59  C.  C.  A.  357];  Black  Diamond 
Coal-Min.  Co.  v.  Excelsior  Coal  Co.,  156  U.  S. 
611,  15  S.  Ct.  482,  39  L.  ed.  553;  Gates  Iron 
Works  V.  Eraser,  153  U.  S.  332,  14  S.  Ct. 
883,  38  L.  ed.  734;  Ball,  etc..  Fastener  Co. 
V.  Kraetzer,  150  U.  S.  Ill,  14  S.  Ct.  48,  37 
L.  ed.  1019;  Weatherhead  v.  Coupe,  147  U.  S. 
322,  13  S.  Ct.  312,  37  L.  ed.  188;  Joyce  v. 
Chillicothe  Foundrv,  etc.,  Co.,  127  U.  S.  557, 
8  S.  Ct.  1311,  32  "L.  ed.  171;  Forncrook  v. 
Root,  127  U.  S.  176,  8  S.  Ct.  1247,  32  L.  ed. 


97 ;  Matthews  v.  Iron-Clad  Mfg.  Co.,  124  U.  S. 
347,  8  S.  Ct.  C39,  31  L.  ed.  477;  Electric  R. 
Signal  Co.  v.  Hall  R.  Signal  Co.,  114  U.  S. 
87,  5  S.  Ct.  10U9,  29  L.  ed.  90;  Blake  v.  San 
Francisco,  113  U.  S.  679,  5  S.  Ct.  692,  28 
L.  ed.  1070;  L.  E.  Waterman  Co.  v.  Mc- 
Cutchean,  127  Fed.  1020,  61  C.  C.  A.  653; 
Evans  v.  Newark  Rivet  Works,  121  Fed. 
133  [affirmed  in  126  Fed.  492,  61  C.  C.  A. 
474]  ;  L.  E.  Waterman  Co.  v.  Forsyth,  121 
Fed.  107  [affirmed  in  128  Fed.  926,  63  C.  C. 
A.  648];  Wellman  v.  Midland  Steel  Co.,  106 
Fed.  221;  Lepper  v.  Randall,  105  Fed.  975; 
McCully  V.  Knv-Scheerer  Co.,  103  Fed.  648; 
Dodge  V.  Ohio  Valley  Pulley  Works,  101  Fed. 
581;  Rauh  v.  Guinzburg,  95  Fed.  151;  John- 
son Electric  Service  Co.  v.  Powers  Regulator 
Co.,  85  Fed.  863,  29  C.  C.  A.  459;  Norton  v. 
Jensen,  81  Fed.  494;  Engle  Sanitary,  etc.,  Co. 
V.  Elwood,  73  Fed.  484;  Wells  v.  Curtis,  66 
Fed.  318,  13  CCA.  494;  Whitcomb  Envelope 
Co.  V.  Logan,  etc..  Envelope  Co.,  63  Fed. 
982 ;  Ball,"  etc..  Fastener  Co.  v.  Ball  Glove 
Fastening  Co.,  58  Fed.  818,  7  C.  C.  A.  498; 
Detwiler  v.  Bosler,  58  Fed.  249,  55  Fed.  660 ; 
Morss  V.  Domestic  Sewing-Mach.  Co.,  55  Fed. 
79,  5  C.  C  A.  47 ;  Holloway  v.  Dow,  54  Fed. 
611;  Dudley  E.  Jones  Co.  v.  Munger  Im- 
proved Cotton  Mach.  Mfg.  Co.,  49  Fed.  61, 
1  C.  C.  A.  158;  Hitchcock  v.  Wanzer  Lamp 
Co.,  45  Fed.  362;  Sackett  v.  Smitli,  42  Fed. 
846;  Brush  Electric  Co.  v.  Julien  Electric 
Co.,  41  Fed.  679;  Ligowsky  Clay-Pigeon  Co. 
V.  Peoria  Target  Co.,  35  Fed.  758;  Eastern 
Paper-Bag  Co.  v.  Standard  Paper-Bag  Co., 
29  Fed.  787;  McFarland  v.  Deere,  etc.,  Mfg. 
Co.,  22  Fed.  781;  Deis  v.  Doll,  21  Fed.  523; 
Lloyd  V.  Miller,  19  Fed.  915;  Field  v.  Ireland, 
19  Fed.  835;  Schmidt  v.  Freese,  12  Fed.  563; 
Field  V.  De  Comean,  9  Fed.  Cas.  No.  4,765, 
5  Ban.  &  A.  40,  17  Off.  Gaz.  568  [affirmed  in 
116  U.  S.  187,  6  S.  Ct.  363,  29  L.  ed.  596]  ; 
Forsyth  v.  Clapp,  9  Fed.  Cas.  No.  4,949,  6 
Fish.  Pat.  Cas.  528,  Holmes  278,  4  Off.  Gaz. 
527;  Sickles  v.  Youngs,  22  Fed.  Cas.  No. 
12,838,  3  Blatchf.  293;  Sickles  v.  Evans,  22 
Fed.  Cas.  No.  12,839,  2  Cliff.  203,  2  Fish. 
Pat.  Cas.  417;  Smith  V.  Marshall,  22  Fed. 
Cas.  No.  13,077,  2  Ban.  &  A.  371,  10  Off. 
Gaz.  375 ;  Wheeler  v.  Simpson,  29  Fed.  Cas. 
No.  17,500,  1  Ban.  &  A.  420,  6  Off.  Gaz.  435. 

28.  Westinghouse  Mach.  Co.  v.  Press  Pub. 
Co.,  127  Fed.  822  [reversed  on  other  grounds 
in  135  Fed.  767,  68  C.  C.  A.  469]  ;  Anderson 
V.  Collins,  122  Fed.  451,  58  C.  C.  A.  669; 
Cimiotti  Unhairing  Co.  v.  Near  seal  Unhairing 
Co.,  115  Fed.  507,  53  C.  C.  A.  161  [affirming 
113  Fed.  588];  Powell  v.  Leicester  Mills  Co., 
108  Fed.  386,  47  C.  C.  A.  416;  Rosenblatt  v. 
Eraser  Tablet  Triturate  Mfg.  Co.,  106  Fed. 
733;  Diamond  State  Iron  Co.  v.  Goldie,  84 
Fed.  972,  28  C.  C.  A.  589;  Bowers  v.  Von 
Schmidt,  63  Fed.  572. 

On  the  other  hand  literal  application  of 
claims  does  not  make  infringement  where  the 
principle  of  operation  is  different.  Boyden 
Power-Brake  Co.  v.  Westinghouse,  170  U.  S. 
537,  18  S.  Ct.  707,  42  L.  ed.  1136  [reversing 
70  Fed.  816,  17  C.  C.  A.  430]  ;  Standard  Com- 
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if  the  function  and  result  are  the  same  and  a  part  is  no  less  equivalent  because 
it  performs  additional  functions.™  Farts  are  also  equivalents  wlietlier  made 
integral  or  separate.'*^  Parts  are  not  equivalents  if  they  do  not  operate  to  per- 
forin the  same  function.^^  Thej  must  perform  suV;stantia]]y  the  same  function  in 
substantially  the  same  way  to  produce  the  same  result,'^  or  wliere  reorganization 
is  necessary  to  effect  the  substitution.^  Substitution  of  a  material  not  known  as 
an  equivalent  is  not  infringement.^'' 

(ill)  Necessity  For  Knowledge  of  Equivalent  at  Bate  of  Patent. 
To  constitute  infringement  by  the  substitution  of  equivalents,  it  is  essential  that 
the  equivalent  was  known  at  the  date  of  the  patent  as  a  proper  substitute.^ 


puting  Scale  Co.  v.  Computing  Scale  Co.,  126 
Fed.  63E>,  01  C.  C.  A.  541. 

29.  Hillard  v.  Fislier  Book  Typewriter, 
159  Fed.  439;  Eck  v.  Kutz,  132  Fed.  758; 
Dowagiac  Mfg.  Co.  v.  Minnesota  Moline  Plow 
Co.,  118  Fed.  136,  55  C.  C.  A.  86;  Adams  Co. 
V.  Schreiber,  etc.,  Mfg.  Co.,  Ill  Fed.  182; 
Huntington  Dry-Pulverizer  Co.  v.  Whittaker 
Cement  Co.,  89  Fed.  323;  Adams  v.  Keystone 
Mfg.  Co.,  41  Fed.  595;  Celluloid  Mfg.  Co.  v. 
American  Zylonite  Co.,  31  Fed.  904;  U.  S. 
Metallic  Packing  Co.  v.  Tripp,  31  Fed.  350; 
Adams  v.  Bridgewater  Iron  Co.,  26  Fed.  324; 
Shannon  v.  J.  M.  W.  Jones  Stationery,  etc., 
Co.,  9  Fed.  205,  10  Biss.  498;  Adams  v.  Joliet 
Mfg.  Co.,  1  Fed.  Cas.  No.  50,  3  Ban.  &  A. 
1,  12  Off.  Gaz.  93 ;  Smith  v.  Higgins,  22  Fed. 
Cas.  Nos.  13,057,  13,059,  1  Fish.  Pat.  Cas. 
537. 

30.  Universal  Brush  Co.  v.  Sonn,  140  Fed. 
517  {reversed  on  other  grounds  in  154  Fed. 
665,  83  C.  C.  A.  422];  Comptograph  Co.  v. 
Mechanical  Accountant  Co.,  145  Fed.  331,  75 
C.  C.  A.  205;  Atlantic  Giant-Powder  Co.  v. 
Goodyear,  2  Fed.  Cas.  No.  623,  3  Ban.  &  A. 
101,  13  Off.  Gaz.  45;  Foss  v.  Herbert,  9  Fed. 
Cas.  No.  4,957,  1  Biss.  121,  2  Fish.  Pat.  Caa. 
31 ;  Sarven  v.  Hall,  21  Fed.  Cas.  No.  12,369, 
9  Blatchf.  524,  5  Fish.  Pat.  Cas.  415,  1  Off. 
Gaz.  437;  Wlieeler  v.  Clipper  Mower,  etc., 
Co.,  29  Fed.  Cas.  No.  17,493,  10  Blatchf.  181, 
6  Fish.  Pat.  Cas.  1,  2  Off.  Gaz.  442. 

31.  Standard  Caster,  etc.,  Co.  v.  Caster 
Socket  Co.,  113  Fed.  162,  51  C.  C.  A.  109; 
Bundy  ]\Tfg.  Co.  v.  Detroit  Time-Register  Co., 
94  Fed.  524,  30  C.  C.  A.  375 ;  Brown  v.  Reed 
Mfg.  Co.,  81  Fed.  48;  Fryer  r.  New  York  Mut. 
L.  Ins.  Co.,  30  Fed.  787;  Baldwin  v.  Bernard, 
2  Fed.  Cas.  No.  797,  9  Blatchf.  509  note,  5 
Fish.  Pat.  Cas.  442,  2  Off.  Gaz.  320;  Baldwin 
V.  Schultz,  2  Fed.  Cas.  No.  804,  9  Blatclif. 
491,  5  FiHli.  Pat.  Cas.  75,  2  Off.  Gaz.  315,  319. 

32.  Ilnbboll  i'.  U.  S.,  179  U.  S.  86,  21  S.  Ct. 
28,  45  L.  cd.  100;  Dey  Time  Riigistcr  Co.  v. 
Syracuse  Time  Recorder  Co.,  152  Fed.  440; 
('ain[)bcll  Printing-Press,  etc.,  Co.  v.  Dujjlex 
I'rintiiig-I'rcMs  Co.,  80  Fed.  315;  Searborougii 
V.  Ncff,  75  Vox\.  579;  Knglc  Sanitary,  etc.,  Co. 
V.  Klwood,  73  Fed.  484;  IJIikUm-  v.  Atlanta 
Cotton  Reed  Oil  MillH,  73  ]<'ed.  480;  Ricliard- 
Hon  V.  American  I'in  Co.,  73  ]i\h1.  470;  Jack- 
Hod  );.  liirriiiughiini  BraHH  Co.,  72  Fed.  209 
\n.ffirmrd  in  79  l^'cd.  H()I,_25  C.  C.  A.  19<i|; 
Ni^vv  York  I'aper-liiig  Macii,,  etc.,  Co.  v.  Ilol- 
lingHwortli,  etc.,  Co,,  50  Fed.  224,  5  (!.  C.  A. 
400  \a.//irniin;/  48  Fed.  562 1  ;  WilliiuiiH  r. 
KLcaiii  (;!im;;c,  etc.,  Co.,  47  l^'cd.  322;  Bortrmi 
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V.  Jackson,  43  Fed.  136 ;  Peninsular  Novelty 
Co.  V.  American  Shoe-Tip  Co.,  39  Fed.  791; 
Huntington  v.  Hartford  Heel-Plate  Co.,  36 
Fed.  689;  Matthews  v.  Chambers,  6  Fed.  874; 
Blake  v.  Rawson,  3  Fed.  Cas.  No.  1,499,  6 
Fish.  Pat.  Cas.  74,  Holmes  200,  3  Off.  Gaz. 
122 ;  Bridge  v.  Brown,  4  Fed.  Cas.  No.  1,858, 
6  Fish.  Pat.  Cas.  236,  Holmes  205,  3  Off.  Gaz. 
121;  Brown  v.  Rubber  Step  Mfg.  Co.,  4  Fed. 
Cao.  No.  2,028,  3  Ban.  &  A.  232,  13  Off.  Gaz. 
309. 

33.  Rowell  V.  Lindsay,  113  U.  S.  97,  5 
S.  Ct.  507,  28  L.  ed.  900  [affirming  6  Fed. 
290,  10  Biss.  217] ;  O.  H.  Jewell  Filter  Co. 
V.  Jackson,  140  Fed.  340,  72  C.  C.  A.  304; 
International  Mfg.  Co.  v.  H.  F.  Brammer  Mfg. 
Co.,  138  Fed.  390,  71  C.  C.  A.  633;  Kinloch 
Tel.  Co.  V.  Western  Electric  Co.,  113  Fed. 
652,  51  C.  C.  A.  362;  Wilt  v.  Grier,  5  Fed. 
450;  Burden  v.  Corning,  4  Fed.  Cas.  No. 
2,143,  2  Fish.  Pat.  Cas.  477;  Johnson  v.  Root, 
13  Fed.  Cas.  No.  7,410,  2  Cliff.  637;  May  v. 
Johnson  County,  16  Fed.  Cas.  No.  9,334. 

Similarity  of  result  is  not  sufficient. —  Rich 
V.  Baldwin,  133  Fed.  920,  66  C.  C.  A.  464; 
Diamond  Drill,  etc.,  Co.  v.  Kelly,  120  Fed. 
289;  Union  Steam-Pump  Co.  v.  Battle  Creek 
Steam-Pump  Co.,  104  Fed.  337,  43  C.  C.  A. 
560;  Powell  V.  Leicester  Mills  Co.,  103  Fed. 
476  [reversed  on  other  grounds  in  108  Fed. 
386,  47  C.  C.  A.  416];  Wilson  v.  McCormick 
Harvesting  Mach.  Co.,  92  Fed.  107,  34  C.  C.  A. 
280 ;  Sclimidt  V.  Freese,  12  Fed.  503. 

34.  American  Pneumatic  Tool  Co.  v.  Phila- 
delphia Pneumatic  Tool  Co.,  123  Fed.  891; 
Pittsliurg  Meter  Co.  v.  Pittsburg  Supply  Co., 
109  Fed.  644,  48  C.  C.  A.  580;  Crompton  v. 
Belknap  Mills,  30  Fed.  Cas.  No.  18,285,  3 
Fish.  Pat.  Cas.  530. 

35.  Badisclie  Anilin,  etc.,  Fabrik  v.  Levin- 
stein, 24  Ch.  D.  156,  52  L.  J.  Ch.  704,  48 
L.  T.  Rep.  N.  S.  822,  31  Wkly.  Rep.  913 
[affi-rmcd  in  12  App.  Cas.  710,  57  L.  T.  Rep. 
N.  S.  853]. 

36.  Tmhaeuser  v.  Buerk,  101  U.  S.  647,  25 
L.  ed.  945;  Seymour  v.  Osborne,  11  Wall. 
(U,  S.)  516,  20  L.  ed.  33;  l\Iagic  Liglit  Vo.  v. 
Economy  Gas-Lam])  Co.,  97  Feil.  87,  38  C.  C.  A. 
50;  Jones  Co.  r.  Miinger  Improved  Cotton 
Much.  Mfg.  Co.,  49  Fed.  (il,  I  C.  C.  A.  158; 
Rowell  r.  Lindsay,  0  Fed.  2!)0,  10  Bias.  217 
[affirmed  in  ILT'U.  S.  97,  5  S.  Ct.  507,  28 
L.  ed.  9001;  I'^iiig  Louisville  Cement  Co., 
I  I  l<Vd.  Cas.  No.  7,798,  6  l''inh.  I'ut.  Cas.  3:Ui, 
■I  OIV,  Gaz.  181;  SniulH  i:  Wardwell,  21  Fe.l. 
Cms.  No.  12,306,  3  Cliff.  277;  Union  Sugar 
Rellnery  r.  MatthioMsoii,  24  Fed.   Ca.'t.  No. 
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h.  Omission  of  Parts.^^  A  claim  is  not  infringed  when  an  element  inclnded 
therein  is  omitted  and  no  equivalent  is  used  ;^  and  the  rule  applies,  although  the 
element  is  not  really  essential. However,  the  omission  of  features  not  claimed 
does  not  avoid  infringement.''" 


14,399,  3  Cliff.  C39,  2  Fish.  Pat.  Cas.  600; 
Webster  r.  New  Brunswick  Carpet  Co.,  29 
Fed.  Cas.  No.  17,337,  1  Ban.  &  A.  84,  5  Off. 
Gaz.  522;  Welling  r.  Rubber-Coated  Harness 
Trimming  Co.,  29  Fed.  Cas.  No.  17,382,  1 
Ban.  &  A.  282,  7  Off.  Gaz.  COG. 

37.  Omission  of  parts  as  involving  invention 
Bee  supni,  III,  E,  17. 

38.  Black  Diamond  Coal-Min.  Co.  v.  Ex- 
celsior Coal  Co.,  156  U.  S.  611,  15  S.  Ct. 
482,  39  L.  ed.  553;  Phoeni.K  Caster  Co.  v. 
Spiegel,  133  U.  S.  360,  10  S.  Ct.  409,  33  L.  ed. 
663;  Peters  v.  Active  Mfg.  Co.,  129  U.  S.  530, 
9  S.  Ct.  389,  32  L.  ed.  738;  Prouty  v.  Ruggles, 
16  Pet.  (U.  S.)  336,  10  L.  ed.  985;  Mallon 
V.  Gregg,  137  Fed.  68,  69  C.  C.  A.  48;  West- 
inghouse  Electric,  etc.,  Co.  v.  Cutter  Electric, 
etc.,  Co.,  136  Fed.  217  [reversed  on  other 
grounds  in  143  Fed.  966,  75  C.  C.  A.  540]  ; 
Levy  V.  Karris,  124  Fed.  69  [affirmed  in  130 
Fed.  711,  65  C.  C.  A.  113];  Mayo  Knitting 
Mach.,  etc.,  Co.  v.  Jenckes  Mfg.  Co.,  121  Fed. 
110  [affirmed  in  133  Fed.  527,  66  C.  C.  A. 
557]  ;  American  School-Furniture  Co.  v.  J.  M. 
Saudcr  Co.,  113  Fed.  576;  Moore  v.  Eggers, 
107  Fed.  491,  46  C.  C.  A.  425;  Parsons  v. 
Minneapolis  Thresliing-Mr.ch.  Co.,  106  Fed. 
941 ;  National  Hollow  Brake-Beam  Co.  v. 
Interchangeable  Brake-Beam  Co.,  106  Fed. 
693,  45  C.  C.  A.  544;  Thomson  Meter  Co.  v. 
National  Meter  Co.,  106  Fed.  519;  Keyes  v. 
United  Indurated  Fibre  Co.,  104  Fed.  1006, 
44  C.  C.  A.  265;  Goodyear  Shoe  Mach.  Co.  v. 
Spaulding,  101  Fed.  990;  Crown  Cork,  etc., 
Co.  V.  Aluminum  Stopper  Co.,  100  Fed.  849; 
Mesick  v.  Moore,  100  Fed.  845;  Eyan  v.  Eun- 
yon,  93  Fed.  970,  36  C.  C.  A.  36;  Regina 
Music-Box  Co.  V.  Paillard,  85  Fed.  644 ;  Keyes 
V.  United  Indurated  Fibre  Co.,  82  Fed.  32; 
Kansas  City  Hay-Press  Co.  v.  Devol,  81  Fed. 
726,  26  C.  C.  A.  578;  Roemer  v.  Peddie,  81 
Fed.  380,  26  C.  C.  A.  440 ;  Excelsior  Coal  Co. 
V.  Oregon  Imp.  Co.,  79  Fed.  355,  24  C.  C.  A. 
«40;  Carter  Mach.  Co.  v.  Hanes,  78  Fed.  346, 

24  C.  C.  A.  128;  Adams  Electric  R.  Co.  t?. 
Lindell  E.  Co.,  77  Fed.  432,  23  C.  C.  A.  223 ; 
Murphy  Mfg.  Co.  v.  Excelsior  Car-Roof  Co., 
76  Fed.  965,  22  C.  C.  A.  658;  Wheaton  v. 
Norton,  70  Fed.  833,  17  C.  C.  A.  447;  Adee 
V.  J.  L.  Mott  Iron-Works,  55  Fed.  876,  6 
C.  C.  A.  288;  Baumer  v.  Will,  53  Fed.  373; 
Adee  v.  J.  L.  Mott  Iron-Works,  46  Fed.  77; 
Mack  V.  Levy,  43  Fed.  69;  Sun  Vapor  St. 
Light  Co.  V.  Western  St.  Light  Co.,  41  Fed. 
43:  Catchpole  v.  Pulsifer,  35  Fed.  766; 
Ligowski  Clav-Pigeon  Co.  r.  Peoria  Target 
Co.,  35^  Fed.  755 ;  Kidd  v.  Ransom,  35  Fed. 
688:  Wight  Fireproofing  Co.  v.  Chicago  Fire- 
proof Co.,  35  Fed.  582;  Wheeler  v.  Hart,  32 
Fed.  78  [affirmed  in  140  U.  S.  704,  11  S.  Ct. 
1031,  35  L.  ed.  002]  ;  Tobey  Furniture  Co. 
».  Colby,  26  Fed.  100;  Sheeder  v.  Shannon, 

25  Fed.  S24  [affirmed  in  131  U.  S.  447,  9 
S.  Ct.  803,  33  L.  ed.  224]  ;  Taft  v.  Steere, 
19  Fed.  600;  Snow  v.  Lake  Shore,  etc.,  R.  Co., 


18  Fed.  602  [affirmed  in  121  U.  S.  617,  7 
S.  Ct.  1343,  30  L.  ed.  1004]  ;  National  Pump 
Cylinder  Co.  v.  Simmons  Hardware  Co.,  18 
Fed.  324,  5  McCrary  592;  Doanc,  etc.,  Mfg. 
Co.  V.  Smith,  15  Fed.  459;  Fay  v.  Preble,  14 
Fed.  652,  11  Biss.  422;  Morgan  Elevated  E. 
Co.  V.  Pullman,  14  Fed.  648 ;  Goss  v-  Cameron, 
14  Fed.  576,  11  Biss.  389;  Hayes  v.  Seton,  12 
Fed.  120,  20  Blatchf.  484;  Onderdonk  v.  Fan- 
ning, 9  Fed.  106,  19  Blatchf.  363;  Rowell  v. 
Lindsay,  6  Fed.  290,  10  Biss.  217  [affirmed 
in  113  U.  S.  97,  5  S.  Ct.  507,  28  L.  ed.  906]  ; 
Baldwin  v.  Schultz,  2  Fed.  Cas.  No.  804,  9 
Blatchf.  494,  5  Fish.  Pat.  Cas.  75,  2  Off.  Gaz. 
315,  319;  Bliss  v.  Haight,  3  Fed.  Cas.  No. 
1,548,  7  Blatchf.  7,  3  Fish.  Pat.  Cas.  621; 
Brown  v.  Hinkley,  4  Fed.  Cas.  No.  2,012,  6 
Fish.  Pat.  Cas.  370,  3  Off.  Gaz.  384;  Burr 
V.  Cowperthwait,  4  Fed.  Cas.  No.  2,188,  4 
Blatchf.  163 ;  Case  v.  Brown,  5  Fed.  Cas.  No. 
2,488,  1  Biss.  382,  2  Fish.  Pat.  Cas.  268; 
Craig  V.  Smith,  6  Fed.  Cas.  No.  3,339,  1  Ban. 
&  A.  556.  4  Dill.  349  [affirmed  in  100  U.  S. 
226,  25  L.  ed.  577] ;  Dodge  v.  Card,  7  Fed. 
Cas.  No.  3,951,  1  Bond  393,  2  Fish.  Pat.  Cas. 
116;  Evarta  v.  Ford,  8  Fed.  Cas.  No.  4,574,  6 
Fish.  Pat.  Cas.  587,  5  Off.  Gaz.  58;  Florence 
Mfg.  Co.  V.  Boston  Diatite  Co.,  9  Fed.  Cas. 
No.  4,882,  1  Ban.  &  A.  396,  Holmes  415,  6 
Off.  Gaz.  728;  Hailes  v.  Van  Wormer,  11 
Fed.  Cas.  No.  5,904,  7  Blatchf.  443  [affirmed 
in  20  Wall.  353,  22  L.  ed.  241]  ;  Hale  v. 
Stimpson,  11  Fed.  Cas.  No.  5,915,  2  Fish.  Pat. 
Cas.  565;  Haselden  v.  Ogden,  11  Fed.  Cas. 
No.  6,190,  3  Fish.  Pat.  Cas.  378;  Hayden 
V.  Suffolk  Mfg.  Co.,  11  Fed.  Cas.  No.  6,261, 
4  Fish.  Pat.  Cas.  86  [affirmed  in  3  Wall.  315, 
18  L.  ed.  76] ;  Hill  v.  Houghton,  12  Fed.  Cas. 
No.  6,493,  1  Ban.  &  A.  291,  6  Off.  Gaz.  3; 
Roberts  v.  Harnden,  20  Fed.  Cas.  No.  11,903, 
2  Cliff.  500;  Sands  v.  Ward  well,  21  Fed.  Cas. 
No.  12,306,  3  Cliff.  277;  Sanford  v.  Merri- 
mack Hat  Co.,  21  Fed.  Cas.  No.  12,313,  2 
Ban.  &  A.  408,  4  Cliff.  404,  10  Off.  Gaz.  466; 
Smith  V.  Higgins,  22  Fed.  Cas.  No.  13,060, 
2  Fish.  Pat.  Cas.  97;  Sweetser  v.  Helms,  23 
Fed.  Cas.  No.  13,689,  2  Ban.  &  A.  263,  10 
Off.  Gaz.  4 ;  Seed  v.  Higgins,  8  H.  L.  Cas.  550, 
6  Jur.  N.  S.  1264,  30  L.  J.  Q.  B.  314,  3  L.  T. 
Rep.  N.  S.  101,  11  Eng.  Reprint  544. 

39.  Wright  v.  Yuengling,  155  U.  S.  47,  15 
S.  Ct.  1,  39  L.  ed.  64;  Henry  Huber  Co.  v. 
J.  L.  Mott  Iron  Works,  113  Fed.  599;  Elfelt 
V.  Steinhart,  11  Fed.  896,  6  Sawy.  480;  Dodge 
V.  Fearey,  8  Fed.  329. 

In  Canada  the  omission  of  essential  parts 
avoids  infringement.  Consolidated  Car  Heat- 
ing Co.  V.  Came,  [1903]  A.  C.  509,  72  L.  J. 
P.  C.  110,  89  L.  T.  Eep.  N.  S.  224.  Omission 
will  not  avoid  infringement  where  the  essence 
is  taken.  Consolidated  Car  Heating  Co.  v. 
Came,.  18  Quebec  Super.  Ct.  44. 

40.  Letson  v.  Alaska  Packers'  Assoc.,  130 
Fed.  129,  64  C.  C.  A.  463  [modifying  119 
Fed.  599];  Hobbs  Mfg.  Co.  V.  Gooding,  111 
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i.  Addition  of  Parts."  Tlie  addition  of  one  or  more  parts  or  features  to  the 
constructiou  claimed  securing  additional  functions  will  not  avoid  infringement,** 
There  is  no  infringement,  however,  where  the  combination  claimed  is  changed  or 
destroyed  bj  the  addition  making  a  new  combination.^" 

j.  Transposition  of  Elements/*  A  mere  change  in  the  location  of  an  element 
■will  not  avoid  infringement  where  the  operation  is  substantially  the  same,*'  but  a 


Fed.  403,  49  C.  C.  A.  414;  Brammer  v. 
Schroeder,  106  Fed.  918,  46  C.  C.  A.  41; 
National  Hollow  Brake-Beam  Co.  v.  Inter- 
changeable Brake-Beam  Co.,  106  Fed.  693,  45 
C.  C.  A.  544 ;  Bresnahan  v.  Tripp  Giant 
Leveller  Co.,  102  Fed.  899,  43  C.  C.  A.  48; 
Boston  V.  Allen,  91  Fed.  248,  33  C.  C.  A.  485 ; 
Mast  f.  Dempster  Mills  Mfg.  Co.,  82  Fed. 
327,  27  C.  C.  A.  191;  National  Cash-Register 
Co.  V.  American  Cash-Register  Co.,  53  Fed. 
367,  3  C.  C.  A.  559 ;  American  Automaton 
Weighing  Mach.  Co.  v.  Blauvelt,  50  Fed.  213; 
National  Cash-Register  Co.  v.  Boston  Cash 
Indicator,  etc.,  Co.,  45  Fed.  481 ;  National 
Car-Brake  Shoe  Co.  v.  Lake  Shore,  etc.,  R. 
Co.,  4  Fed.  219,  9  Biss.  503;  Francis  v. 
Mellor,  9  Fed.  Cas.  No.  5,039,  5  Fish.  Pat. 
Cas.  153,  1  Off.  Gaz.  48,  8  Phila.  (Pa.)  157; 
Jurgensen  v.  Magnin,  14  Fed.  Cas.  No.  7,586, 

9  Blatchf.  294,  5  Fish.  Pat.  Cas.  237;  Mac- 
donald  t.  Shepard,  16  Fed.  Cas.  No.  8,767, 
4  Ban.  &  A.  343. 

41.  Duplication  of  parts  as  involving  in- 
vention see  supra.  III,  E,  11. 

42.  Rees  v.  Gould,  15  Wall.  (U.  S.)  187, 
21  L.  ed.  39;  Walker  Patent  Pivoted  Bin  Co. 
V.  Miller,  132  Fed.  823  [afflrmed  in  139  Fed. 
134,  71  C.  C.  A.  398]  ;  Dowagiac  Mfg.  Co. 
V.  Brennan,  118  Fed.  143  [reversed  on  other 
grounds  in  127  Fed.  143,  62  C.  C.  A.  257]  ; 
Brislin  v.  Carnegie  Steel  Co.,  118  Fed.  579 
[reversed  on  other  grounds  in  124  Fed.  213, 
59  C.  C.  A.  651];  Powell  v.  Leicester  Mills 
Co.,  108  Fed.  380,  47  C.  C.  A.  416  [reversing 
103  Fed.  476]  ;  Newton  v.  McGuire,  97  Fed. 
614;  Consolidated  Fastener  Co.  v.  Hays,  95 
Fed.  168;  Jones  v.  Holman,  58  Fed.  973 
[reversed  on  other  grounds  in  61  Fed.  105, 
680,  9  C.  C.  A.  385]  ;  Ileaton-Peninsular 
Button- Fastener  Co.  v.  Elliott  Button-Fast- 
ener Co.,  58  Fed.  220;  Williames  v.  Barnard, 
41  Fed.  358;  Baklwin  v.  T.  G.  Conway  Co., 
35  Fed.  519;  Filley  v.  Littlefield  Stove  Co., 
30  Fed.  434;  Wirt  Brown,  30  Fed.  188; 
Blake  v.  Robertson,  3  Fed.  Cas.  No.  1,501, 
6  Off.  Gaz.  297  [affirmed  in  94  U.  S.  728, 
24  L.  ed.  245];  Cleveland  v.  Towle,  5  Fed. 
Cas.  No.  2,888,  3  Fish.  Pat.  Cas.  525;  Earle 
V.  Ilailow,  8  Fed.  Cas.  No.  4,246,  2  Ban. 
&  A.  264,  0  OfT.  Gaz.  1018;  Inihiy  1).  Nor- 
wich, etc.,  R.  Co.,  13  Fed.  Cas.  No.  7,012,  4 
Blatclif.  227,  1  Fish.  Pat.  Cas.  310;  Johnson 
V.  Root,  13  Fed.  ('as.  No.  7,411,  1  Fish.  Pat. 
Cas.  351;  Magic  Rulllo  Co.  V.  Elm  C!ity  Co., 

10  Fc.l.  (!aB.  No.  8,949,  2  Ban.  &  A.  11^2,  13 
lihilchf.  151,  8  Oir.  Gaz.  773;  Pitts  p. 
Wciiipic,  10  Fed.  Cas.  No.  11,105,  0  McLean 
558;  BobcitHon  V.  Hill,  20  Fed.  Cas.  No. 
1 1,925,  ((  Kish.  Pat.  Cas.  405,  4  OIL  Gaz.  132; 
Wutcrbiirv  UniHS  Co.  v.  Ncnv  York,  etc.,  llrass 
Co.,  2!)  Fell.  CiiH.  No.  17,250,  3  Fish.  Pat. 
CaH.  4ti;  WilliuniH  v.  Boston,  etc.,  R.  Co.,  29 


Fed.  Cas.  No.  17,716,  4  Ban.  &  A.  441,  17 
Blatchf.  21,  16  Off.  Gaz.  906. 

Making  one  of  the  parts  perform  additional 
functions  does  not  avoid  infringement.  Colby 
V.  Card,  03  Fed.  462  [reversed  on  other 
grounds  in  64  Fed.  594,  12  C.  C.  A.  319]; 
Pacific  Cable  R.  Co.  v.  Butte  City  St.  R.  Co., 
55  Fed.  760  [reversed  in  60  Fed.  410,  9 
C.  C.  A.  41];  Masseth  v.  Palm,  51  Fed.  824; 
Brush  Electric  Co.  v.  Ft.  Wayne  Electric  Co., 
44  Fed.  284;  Holmes  Burglar  Alarm  Tel.  Co. 
V.  Domestic  Tel.,  etc.,  Co.,  42  Fed.  220; 
Shaver  v.  Skinner  Mfg.  Co.,  30  Fed.  68;  Yale 
Lock  Mfg.  Co.  V.  Norwich  Nat.  Bank,  6  Fed. 
377,  19  Blatchf.  123;  New  York  Rubber  Co. 
V.  Chaskel,  18  Fed.  Cas.  No.  10,215,  9  Oflf. 
Gaz.  923;  Sloat  v.  Spring,  22  Fed.  Cas.  No. 
12,948a. 

Duplicating  one  or  more  parts  will  not 

avoid  infringement.  Diamond  State  Iron  Co. 
V.  Goldie,  84  Fed.  972,  28  C.  C.  A.  589  [af- 
firming 81  Fed.  173] ;  Westinghouse  v.  New 
York  Air-Brake  Co.,  59  Fed.  581  [modified 
in  63  Fed.  962,  11  C.  C.  A.  528];  Butz 
Thermo-Electric  Regulator  Co.  v.  Jacobs 
Electric  Co.,  36  Fed.  191;  Blake  v.  Eagle 
Works  Mfg.  Co.,  3  Fed.  Cas.  No.  1,494,  3 
Biss.  77,  4  Fish.  Pat.  Cas.  591;  Kittle  v. 
Frost,  14  Fed.  Cas.  No.  7,856,  9  Blatchf.  214, 

5  Fish.  Pat.  Cas.  213;  Pike  v.  Providence, 
etc.,  R.  Co.,  19  Fed.  Cas.  No.  11,163,  1  Ban. 

6  A.  560,  Holmes  445,  6  Off.  Gaz.  575. 
Interposing  parts  in  combination  will  not 

avoid  infringement  where  the  operation  of  tlie 
combination  is  the  same.  Union  R.  Co.  v. 
Sprague  Electric  R.,  etc.,  Co.,  88  Fed.  82,  31 
C.  C.  A.  391;  Steel-clad  Bath  Co.  v.  Davison, 
77  Fed.  736;  Loercher  v.  Crandal,  11  Fed. 
872,  20  Blatchf.  100. 

43.  Voss  V.  Fisher,  113  U.  S.  213,  5  S.  Ct. 
511,  28  L.  ed.  975;  Barr  Co.  v.  New  Y'^ork, 
etc..  Automatic  Sprinkler  Co.,  35  Fed.  513; 
Reckendorfer  v.  Faber,  20  Fed.  Cas.  No. 
11.025,  1  Ban.  &  A.  229,  12  Blatchf.  68,  5 
Off.  Gaz.  697  [affirmed  in  92  U.  S.  347,  23 
L.  ed.  719]  ;  Robertson  V.  Hill,  20  Fed.  Cas. 
No.  11,925,  0  Fish.  Pat.  Cas.  465,  4  Off.  Gaz. 
132. 

44.  Change  of  location  of  parts  as  involv- 
ing invention  sen  supra,  111,  E,  16. 

45.  Wagner  Typewriter  Co.  v.  Wyckoff,  161 
Fed.  585,  81  C.  C.  A.  129  \  iiiodifi/ing  138 
Fed.  108]  ;  Pottibone  v.  Pennsylvania  Steel 
Co.,  133  Fed.  730  [reversed  on  other  grounds 
in  141  Fed,  95];  Consolidated  Fastener  Co. 
p.  Hays,  100  Vvtl.  984,  41  C.  C.  A.  142; 
Schroeder  v.  Brammer,  98  Fed.  880 ;  Sawyer 
Spindle  Co.  v.  W.  G.  &  A.  R.  IMorrison  Co., 
54  ]<Vd.  093;  TTenzel  V.  California,  l^ectrical 
Works,  51  ¥vd.  754,  2  0.  0.  A.  495;  Norton 
V.  Jensen,  49  Fed.  850,  1  C.  C.  A.  452;  Cali- 
fornia Electrical  Works  v.  llonzel,  48  Fed. 
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rearrangement  producing  different  operations  but  tlie  same  result  is  not  an 
infringement.'"^ 

k.  Repaip.  Tlie  purcliaser  of  a  patented  machine  lias  the  right  to  use  it  until 
worn  out/'  and  therefore  he  may  repair  it  and  substitute  new  parts  for  old  so 
long  as  the  identity  of  the  machine  is  not  destroyed."*^    He  may  not,  however, 


375;  Sawyer  Spindle  Co.  v.  Eureka  Spindle 
Co.,  33  Fed.  83C  laffirmed  in  145  U.  S.  637, 
12  S.  Ct.  9S0,  36  L.  ed.  849]  ;  Kirk  v.  Du  Bois, 
33  Fed.  252;  Belle  Patent  Button  Fastener 
Co.  V.  Lucas,  28  Fed.  371;  Hartford  Mach. 
Screw  Co.  v.  Reynolds,  26  Fed.  528 ;  Hoyt  v. 
Slocum,  26  Fed*  329;  Putnam  v.  Hollender, 
fi  Fed.  882,  19  Blatchf.  48;  Adams  v.  Joliet 
Mfg.  Co.,  1  Fed.  Cas.  No.  56,  3  Ban.  &  A. 
1,  12  OH'.  Gaz.  93;  Conover  v.  Dohrman,  6 
Fed.  Cas.  No.  3,120,  6  Blatclif.  60,  3  Fisli. 
Pat.  Cas.  382;  Decker  v.  Grote,  7  Fed.  Cas. 
No.  3,720,  10  Blatclif.  331,  6  Fish.  Pat.  Cas. 
143,  3  Off.  Gaz.  65;  Gale  Mfg.  Co.  v.  Prutz- 
niau,  9  Fed.  Cas.  No.  5,191a,  5  Ban.  &  A. 
154,  17  Off.  Gaz.  743;  Hamilton  v.  Ives,  11 
Fed.  Cas.  No.  5,982,  6  Fisli.  Pat.  Cas.  244, 
3  Off.  Gaz.  30  [affirmed  in  92  U.  S.  426,  23 
L.  cd.  494] ;  King  v.  Maudelbaum,  14  Fed. 
Cas.  No.  7,799,  8  Blatchf.  468,  4  Fish.  Pat. 
Cas.  577;  Knox  v.  Great  Western  Quicksilver 
Min.  Co.,  14  Fed.  Cas.  No.  7,907,  4  Ban.  &  A. 
25,  7  Reporter  325,  6  Sawy.  430,  14  Off.  Gaz. 
897;  Smith  V.  Higgins,  22  Fed.  Cas.  No. 
13,058;  Winans  v.  Danforth,  30  Fed.  Cas.  No. 
17,859. 

Mere  reversal  of  position  or  operation  does 
not  avoid  infringement.  Heap  v.  Greene,  91 
Fed.  792,  34  C.  C.  A.  86  {reversing  75  Fed. 
405  ] ;  Huntington  Dry-Pulverizer  Co.  v.  Whit- 
taker  Cement  Co.,  89  Fed.  323;  Societe  Ano- 
nyme  Usine  J.  Cleret  v.  Rehfuss,  75  Fed.  657; 
Western  Electric  Co.  v.  Sperry  Electric  Co., 
58  Fed.  186,  7  C.  C.  A.  164,  59  Fed.  295, 
8  C.  C.  A.  129;  Brown  Mfg.  Co.  v.  Mast, 
53  Fed.  578;  Masseth  v.  Palm,  51  Fed.  824; 
Blaneliard's  Gun-Stock  Turning  Factory  v, 
Wai-ner,  3  Fed.  Cas.  No.  1,521,  1  Blatchf. 
258,  Fish.  Pat.  Rep.  184;  Buerk  v.  Im- 
liaeuser,  4  Fed.  Cas.  No.  2,106,  1  Ban.  &  A. 
337,  5  Off.  Gaz.  752  [affirmed  in  101  U.  S. 
647,  25  L.  ed.  945]  ;  Potter  v.  Schenck,  19 
Fed.  Cas.  No.  11,337,  1  Biss.  515,  3  Fish. 
Pat.  Cas.  82;  Potter  v.  Whitney,  19  Fed. 
Cas.  No.  11,341,  3  Fish.  Pat.  Cas.  77,  1 
Lowell  87;  Union  Metallic  Cartridge  Co.  v. 
U.  S.  Cartridge  Co.,  24  Fed.  Cas.  No.  14,369, 
2  Ban.  &  A.  593,  11  Off.  Gaz.  1113;  Wells 
V.  Jacques,  29  Fed.  Cas.  No.  17,398,  1  Ban. 
&  A.  60,  5  Off.  Gaz.  364. 

Infringement  of  a  process  patent  is  not 
avoided  by  reversing  one  of  the  mechanical 
steps  of  the  process,  where  the  purpose  and 
result  of  the  step  is  the  same.  Burdon  Wire, 
etc.,  Co.  V.  Williams,  128  Fed.  927. 

46.  McCormick  v.  Talcott,  20  How.  (U.  S.) 
402,  15  L.  ed.  930;  Campbell  Printing-Press, 
etc.,  Co.  V.  Duplex  Printing-Press  Co.,  101 
Fed.  282,  41  C.  C.  A.  351;  Overweight 
Counterbalance  Elevator  Co.  v.  Improved 
Order  Red  Men's  Hall  Assoc.,  94  Fed.  155,  36 
C.  C.  A.  125;  Edison  Electric  Light  Co.  v. 
Electric  Engineering,  etc.,  Co.,  83  Fed.  473, 


27  C.  C.  A.  562 ;  Brown  v.  Stilwell,  etc.,  Mfg. 
Co.,  57  Fed.  731,  741,  6  C.  C.  A.  528  [re- 
versing 49  Fed.  738] ;  Reece  Buttonhole  Mach. 
Co.  V.  Globe  Buttonhole  Mach.  Co.,  54  Fed. 
884  [reversed  on  other  grounds  in  61  Fed. 
958,  10  C.  C.  A.  194]  ;  Brutf  v.  Waterbury 
Buckle  Co.,  29  Fed.  214;  Otis  Bros.  Mfg.  Co. 
V.  Crane  Bros.  Mfg.  Co.,  27  Fed.  650  [af- 
firmed in  136  U.  S.  646,  10  S.  Ct.  1072,  34 
L.  ed.  553] ;  National  Car-Brake  Shoe  Co.  v. 
Boston,  etc.,  R.  Co.,  15  Fed.  462;  Pattee  v. 
Moline  Plow  Co.,  9  Fed.  821,  10  Biss.  377; 
Gorham  v.  Mixter,  10  Fed.  Cas.  No.  5,626, 
Brunn.  Col.  Cas.  327 ;  Habeman  v.  Whitman, 
11  Fed.  Cas.  No.  5,885a.,  5  Ban.  &  A.  530. 

Similarity  of  result  is  not  sufficient.  Mc- 
Cormick V.  Talcott,  20  How.  (U.  S.)  402,  15 
L.  ed.  930;  Westingliouse  Air  Brake  Co.  v. 
New  York  Air  Brake  Co.,  119  Fed.  874,  56 
C.  C.  A.  404;  Ide  v.  Trorlicht,  etc..  Carpet 
Co.,  115  Fed.  137,  53  C.  C.  A.  341;  Kinloch 
Tel.  Co.  V.  Western  Electric  Co.,  113  Fed. 
659,  51  C.  C.  A.  369;  Adams  Electric  Co.  v. 
Lindell  R.  Co.,  77  Fed.  432,  23  C.  C.  A.  223; 
Robbins  v.  Aurora  Match  Co.,  43  Fed.  434; 
Taylor  v.  Garretson,  23  Fed.  Cas.  No.  13,792, 
9  Blatclif.  156,  5  Fish.  Pat.  Cas.  116. 

47.  Chaffee  v.  Boston  Belting  Co.,  22  How. 
(U.  S.)  217,  16  L.  ed.  240;  Wilson  v.  Simp- 
son, 9  How.  (U.  S.)  109,  13  L.  ed.  66; 
Shickle,  etc.,  Iron  Co.  v.  St.  Louis  Car- 
Coupler  Co.,  77  Fed.  739,  23  C.  C.  A.  433; 
Day  V.  Union  India-Rubber  Co.,  7  Fed.  Cas. 
No.  3,691,  3  Blatchf.  488  [affirmed  in  20 
How.  216,  15  L.  ed.  883]  ;  May  v.  Chaffee, 
16  Fed.  Cas.  No.  9,332,  2  Dill.  385,  5  Fish. 
Pat.  Cas.  160;  Spaulding  v.  Page,  22  Fed. 
Cas.  No.  13,219,  4  Fish.  Pat.  Cas.  641,  1 
Sawy.  702. 

48.  Chaffee  v.  Boston  Belting  Co.,  22  How. 
(U.  S.)  217,  16  L.  ed.  240;  Wilson  v.  Simp- 
son, 9  How.  (U.  S.)  109,  13  L.  ed.  66; 
O'Rourke  Engineering  Constr.  Co.  v.  McMul- 
len,  150  Fed.  338;  Morrin  v.  Robert  White 
Engineering  Works,  138  Fed.  68  [modified 
and  affirmed  in  143  Fed.  519,  74  C.  C.  A. 
466]  ;  Goodyear  Shoe  Mach.  Co.  v.  Jackson, 
112  Fed.  146,50  CCA.  159,  55  L.  R.  A.  692; 
Alaska  Packers'  Assoc.  v.  Pacific  Steam  Whal- 
ing Co.,  93  Fed.  672 ;  Shickle,  etc..  Iron  Co.  v. 
St.  Louis  Car-Coupler  Co.,  77  Fed.  739,  23 
C.  C.  A.  433 ;  Young  v.  Foerster,  37  Fed.  203 
[affirmed  in  159  U.  S.  272,  15  S.  Ct.  1044, 
40  L.  ed.  138] ;  Aiken  v.  Manchester  Print 
Works,  1  Fed.  Cas.  No.  113,  2  Cliff.  435; 
Farrington  v.  Detroit  Water  Com'rs,  8  Fed. 
Cas.  No.  4,687,  4  Fish.  Pat.  Cas.  216;  Steam 
Cutter  Co.  v.  Sheldon,  22  Fed.  Cas.  No. 
13,331,  10  Blatchf.  1,  5  Fish.  Pat.  Cas.  477. 

Patented  process  cannot  be  used  in  repair- 
ing. Goodyear  Dental  Vulcanite  Co.  v. 
Preterre,  10  Fed.  Cas.  No.  5,596,  3  Ban.  & 
A.  471,  15  Blatchf.  274,  14  Off.  Gaz.  346. 
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reconstruct  or  rebuild  a  worn-out  machine.*®  No  general  rule  can  be  laid  down 
by  which  to  determine  the  line  of  demarkation  between  legitimate  repairs  which  a 
purciiaser  of  a  patented  machine  may  riglitfully  make  thereon,  and  a  reconsti'uc- 
tioa  or  reproduction  which  will  constitute  infringement.  Each  case  must  in  that 
regard  be  decided  on  its  own  facts,  having  reference  to  the  scope  and  purpose  of 
tiie  invention  and  the  fair  and  reasonable  intention  of  the  parties.^ 

1.  Superiority  or  Inferiority  as  a  Test  of  Infringement.  Although  superiority 
may  indicate  such  difference  as  to  avoid  infringement,'''  the  fact  that  the  infringing 
article  is  superior  to  that  made  by  the  patentee  will  not  avoid  infringement  so 
long  as  the  essential  features  of  the  patented  article  are  used,^^  nor  will  the  fact 


Parts  for  sale  to  others  cannot  be  manu- 
factured see  St.  Louis  Car-Coupling  Co.  %. 
Shickle,  etc.,  Iron  Co.,  70  Fed.  783  [rercrsecZ 
on  other  grounds  in  77  Fed.  739]. 

Parts  of  different  construction  may  be  sub- 
stituted to  improve  the  device.  Thomson- 
Houston  Electric  Co.  v.  Kelsey  Electric  R. 
Specialty  Co.,  75  Fed.  1005,  22  C.  C.  A.  1 
[modifying  72  Fed.  1016]. 

49.  Morrin  v.  Robert  White  Engineering 
Works,  138  Fed.  68  [modified  and  a/firmed  in 
143  Fed.  519,  74  C.  C.  A.  466]  ;  Pacific  Steam 
Whaling  Co.  v.  Alaska  Packers'  Assoc.,  100 
Fed.  462.  40  C.  C.  A.  494  [affirming  93  Fed. 
672] ;  Shickle,  etc.,  Iron  Co.  v.  St.  Louis  Car- 
Coupler  Co.,  77  Fed.  739,  23  C.  C.  A.  433; 
Davis  Electric  Works  v.  Edison  Electric  Light 
Co.,  60  Fed.  276,  8  C.  C.  A.  615  [affirming  58 
Fed.  878]  ;  Bicknell  v.  Todd,  3  Fed.  Cas.  No. 
1,389,  5  McLean  236,  Fish.  Pat.  Rep.  452; 
Gottfried  v.  Phillip  Best  Brewing  Co.,  10  Fed. 
Cas.  No.  5,633,  5  Ban.  &  A.  4,  17  Off.  Gaz. 
675 ;  Union  Metallic  Cartridge  Co.  v.  U.  S. 
Cartridge  Co.,  24  Fed.  Cas.  No.  14,369,  2 
Ban.  &  A.  593,  11  OfT.  Gaz.  1113;  Wortendyke 
r.  White,  30  Fed.  Cas.  No.  18,050,  2  Ban. 
&  A.  25 ;  Dunlop  Pneumatic  Tyre  Co.  v. 
Neal,  [1899]  1  Ch.  807,  68  L.  J.  Ch.  378,  80 
L.  T.  Rep.  N.  S.  746,  47  Wkly.  Rep.  632. 

Changing  and  reconstructing  patented  ma- 
chines and  selling  them  under  a  different 
name  is  infringement.  National  Phonograph 
Co.  V.  Fletcher,  117  Fed.  149. 

50.  Goodvcar  Shoe  Mach.  Co.  ?'.  Jackson, 
112  Fed.  146,  50  C.  C.  A.  159,  55  L.  R.  A. 
092. 

51.  Carter  v.  Baker,  5  Fed.  Cas.  No.  2,472, 
4  Fish.  Pat.  Cas.  404,  1  Sawy.  512;  Johnson 
V.  Root,  13  ]''od.  Cas.  No.  7,411,  1  Fish.  Pat. 
(.'as.  351 ;  Singer  t'.  Walmsloy,  22  Fed.  Cas. 
No.  12,900,  1  Fish.  Pat.  Caa.  558;  Smith 
V.  Woodruir,  22  Fed.  Cas.  No.  13,128a,  6 
Fisli.  Pat.  Cas.  476. 

52.  Iloyt  V.  Tlorno,  145  U.  S.  302,  12  S.  Ct. 
922,  36  L.  ed.  713;  Morley  Sewing  Mach.  Co. 
V.  LancaHlor,  12!)  U.  S.  2(i3,  9  S.  Ct.  299,  32 
L.  ed.  715;  Eli/abeth  v.  American  Nieliolaon 
Pav(!nicnt  Co.,  97  U.  R.  120,  24  L.  ed.  1000; 
UohertMon  r.  Hhiko,  04  U.  S.  728,  24  L.  od. 
245;  O'Wcillv  r.  Morss,  15  TIow.  (U.  S.)  62, 
14  L.  ed.  (ioi  ;  Evans  r.  Eaton,  7  Wlieat. 
(U.  R.)  350,  5  L.  i-A.  472;  Diamond  Match 
Co.  V.  Rnhy  Mairli  Co.,  127  Kcl.  341;  lOlcc- 
tric  Rriiclliii;,',  <■t(^,  Co,  r.  PKtHlxirg  Kodnc- 
tioii  Co.,  125  h'cd.  1)26,  00  C.  C.  A.  636; 
IJrlHlin  r.  Carnc(;ic  Steel  Co.,  118  Fed. 
579     \ri;v<'rHt(l.    mi    other    /';roimilH    in  121 
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Fed.  213,  59  C.  C.  A.  651];  Adams  Co. 
V.  Schreiber,  etc.,  Mfg.  Co.,  Ill  Fed. 
182  [reversed  on  other  grounds  in  117 
Fed.  830,  54  C.  C.  A.  128]  ;  Crown  Cork, 
etc.,  Co.  V.  Almninmn  Stopper  Co.,  108  Fed. 
845,  48  C.  C.  A.  72;  Bonnette  Arc  Lawn 
Sprinkler  Co.  v.  Koehler,  82  Fed.  428,  27 
C.  C.  A.  200;  Whitely  v.  Fadner,  73  Fed.  486; 
Goshen  Sweeper  Co.  v.  Bissell  Carpet-Sweeper 
Co.,  72  Fed.  67,  19  C.  C.  A.  13;  Robbins  t;. 
Dueber  Watch-Case  Mfg.  Co.,  71  Fed.  186; 
Traver  v.  Brown,  62  Fed.  933;  Simmons  v. 
Standard  Oil  Co.,  62  Fed.  928;  Woodward 
V.  Boston  Lasting  Mach.  Co.,  60  Fed.  283, 
8  C.  C.  A.  622;  Merrow  v.  Shoemaker,  59 
Fed.  120  [reversed  on  other  grounds  in  61 
Fed.  945,  10  C.  C.  A.  181];  Gilbert  v.  Rcin- 
hardt  Numbering  Mach.  Co.,  58  Fed.  975; 
Stonemetz  Printers'  !Mach.  Co.  r.  Brown  Fold- 
ing-Mach.  Co.,  57  Fed.  601  [affirmed  in  58 
Fed.  571,  7  C.  C.  A.  374] ;  Pittsburg  Re- 
duction Co.  V.  Cowles  Electric  Smelting,  etc., 
Co.,  55  Fed.  301;  White  v.  Wal'cridge,  4C 
Fed.  526;  National  Typographic  Co.  r.  New 
York  Typographic  Co.,  46  Fed.  114;  Shaver 
V.  Skinner  Mfg.  Co.,  30  Fed.  68;  Rover  f. 
Coupe,  29  Fed.  358;  Filley  v.  Littlefield,  25 
Fed.  282;  Celluloid  Mfg.  Co.  v.  Chrolithion 
Collar,  etc.,  Co.,  23  Fed.  397,  23  Blatchf. 
205;  Bostock  v.  Goodrich,  21  Fed.  316;  Roe- 
mer  r.  Simon,  20  Fed.  197;  Every  v.  Burt, 
15  Fed.  112  [reversed  on  other  grounds  in 
133  U.  S.  349,  10  S.  Ct.  394,  33  L.  ed.  647] ; 
Foye  V.  Nichols,  13  Fed.  125,  8  Sawy.  201; 
Frost  V.  Marcus,  13  Fed.  88;  American  Bell 
Tel.  Co.  V.  Spencer,  8  Fed.  509;  Pennington 
V.  King,  7  Fed.  462;  Adams  r.  Jolict  Mfg. 
Co.,  1  Fed.  Cas.  No.  56,  3  Ban.  &  A.  1,  12 
OfT.  Ga.'/..  93;  Alden  v.  Dewey,  1  Fed.  Cas. 
No.  153,  2  Robb  Pat.  Cas.  17,  1  Story  330; 
American  Whip  Co.  r.  Lombard,  1  Fed.  Caa. 
No.  319,  3  Ban.  &,  A.  598,  4  CHIT.  495,  U 
OfT.  Gaz.  900;  Blake  r.  Eagle  ^\'orks  Mfg. 
Co.,  3  Fed.  Cas.  No.  1,494,  3  Bias.  77,  4 
Fish.  Pat.  Cas.  591;  Blake  r.  Robertson,  3 
Fed.  Cas.  No.  1,500,  11  Blatchf.  237,  6  Fisli. 
Pat.  Cas.  509;  Carataedt  r.  V.  S.  Corset  Co., 
5  Fed.  Caa.  No.  2,468,  2  Ban.  &  A.  119,  13 
Blatchf.  119,  9  OfT.  Gaz.  151;  Chicago  Fruit- 
Houao  Co.  V.  Buach,  5  Fed.  Cas.  No.  2,669, 
2  liisH.  472,  4  Fiali.  Pat.  Cas.  395;  Coleman 
V.  Lienor,  fl  ¥i>x\.  Caa.  No.  2.984;  Colt  v. 
MaHHa.('liuset:la  Arms  Co.,  0  Fed.  Cas,  No. 
3,0.'!0.  1  llah,  Pat.  Caa.  108;  Conovcv  »\ 
Rapp,  0  Fed.  Can.  No.  3,124,  4  Fish.  Pat. 
(!a,H.  57;  (louverae  r.  Cannon,  0  I'Vd,  Can. 
No.  3, Ml,  2  Woods  7,  !>  OIT.  (ia/..  105;  (Wc 
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that  it  is  inferior.^^  Infringement  is  not  avoided  bj  intentionally  making  the 
device  imperfect  or  defective.^'^ 

m.  Patented  Improvement.  A  device  is  none  the  less  an  infringement  because 
it  is  covered  bj  an  improvement  patent  granted  to  the  infringer.''^    Change  in 


V.  Howard,  G  Fed.  Cas.  No.  3,1G0,  4  Fish. 
Pat.  Cas.  2G9 ;  Crehore  v.  Norton,  G  Fed.  Cas. 
No.  3,381;  Decker  v.  Grillitli,  7  Fed.  Cas.  No. 
3,724,  10  I51atchf.  343  note;  De  Florez  v. 
Ravnolds,  7  Fed.  Cas.  No.  3,742,  3  Ban.  &  A. 
292\  14  Blatchf.  505;  Flint  v.  Roberts,  9  Fed. 
Cas.  No.  4,875,  4  Ban.  &  A.  105;  Forbes  v. 
Barstow  Stove  Co.,  9  Fed.  Cas.  No.  4,923,  2 
Cliir.  379;  Foss  v.  Herbert,  9  Fed.  Cas.  No. 
4,957,  1  Biss.  121,  2  Fish.  Pat.  Cas.  31; 
Goodyear  v.  Mathews,  10  Fed.  Cas.  No.  5,576, 
1  Paine  300,  1  Robb  Pat.  Cas.  50;  Goodyear 
c.  Mullee,  10  Fed.  Cas.  No.  5,579,  3  Fish. 
Pat.  Cas.  420;  Gray  v.  James,  10  Fed.  Cas. 
No.  5,718,  Pet.  C.  C.  394,  1  Robb  Pat.  Cas. 
120;  Hays  v.  Sulsor,  11  Fed.  Cas.  No.  G,271, 
1  Bond  279,  1  Fish.  Pat.  Cas.  532;  Howe  v. 
Morton,  12  Fed.  Cas.  No.  C,7G9,  1  Fish.  Pat. 
Cas.  580;  Howes  v.  Nute,  12  Fed.  Cas.  No. 
0,790,  4  Cliff.  173,  4  Fish.  Pat.  Cas.  2G3; 
Imlav  V.  Norwich,  etc.,  R.  Co.,  13  Fed.  Cas. 
No.  7,012,  4  Blatchf.  227,  1  Fish.  Pat.  Cas. 
340;  Kendrick  v.  Emmons,  14  Fed.  Cas.  No. 
7,695,  2  Ban.  &  A.  208,  9  Off.  Gaz.  201; 
IMcComb  V.  Brodie,  15  Fed.  Cas.  No.  8,708, 
5  Fish.  Pat.  Cas.  384,  1  Woods  153,  2  Off. 
Gaz.  117;  Odiorne  v.  Denney,  18  Fed.  Cas.  No. 
10,431,  3  Ban.  &  A.  287,  13  Off.  Gaz.  965,  1 
N.  J.  L.  J.  183;  Pitts  v.  Wemple,  19  Fed.  Cas. 
No.  11,194,  1  Biss.  87,  5  Fish.  Pat.  Cas.  10; 
Reutgen  r.  Kanowrs,  20  Fed.  Cas.  No. 
11,710,  1  Robb  Pat.  Cas.  1,  1  Wash.  168; 
Sayles  v.  Chicago,  etc.,  R.  Co.,  21  Fed.  Cas. 
No.  12,415,  3  Biss.  52,  4  Fish.  Pat.  Cas.  584; 
Stainthorp  v.  Humiston,  22  Fed.  Cas.  No. 
13,281,  4  Fish.  Pat.  Cas.  107;  Star  Salt 
Caster  Co.  v.  Grossman,  22  Fed.  Cas.  No. 
13,321,  3  Ban.  &  A.  281,  4  Cliff.  568;  Tur- 
rell  V.  Spaeth,  24  Fed.  Cas.  No.  14,269,  3 
Ban.  &  A.  458,  14  Off.  Gaz.  377;  Union 
Paper-Bag  Macli.  Co.  v.  Pultz,  etc.,  Co.,  24 
Fed.  Cas.  No.  14,392,  3  Ban.  &  A.  403,  15 
Blatchf.  160,  15  Off.  Gaz.  423;  Westing- 
hou.se  r.  Gardner,  etc.,  Air  Brake  Co.,  29  Fed. 
Cas.  No.  17,450,  2  Ban.  &  A.  55,  9  Off.  Gaz. 
538;  Whipple  v.  Baldwin  Mfg.  Co.,  29  Fed. 
Cas.  No.  17,514,  4  Fish.  Pat.  Cas.  29;  Whit- 
ney V.  Mowry,  29  Fed.  Cas.  No.  17,592,  2 
Bond  45,  3  Fish.  Pat.  Cas.  157;  Whittemore 
V.  Cutter,  29  Fed.  Cas.  No.  17,601,  1  Gall. 
478,  1  Robb  Pat.  Cas.  40;  Wilbur  t.  Beecher, 
29  Fed.  Cas.  No.  17,634,  2  Blatchf.  132,  Fish. 
Pat.  Rep.  401 ;  Winans  v.  New  York,  etc.,  R. 
Co.,  30  Fed.  Cas.  No.  17,864,  4  Fish.  Pat. 
Cas.  1;  Woodcock  r.  Parker,  30  Fed.  Cas. 
No.  17,971,  1  Gall.  438,  1  Robb  Pat.  Cas.  37; 
Woodworth  r.  Rogers,  30  Fed.  Cas.  No. 
18,018,  3  Woodb.  &  ]M.  135,  2  Robb  Pat.  Cas. 
625;  United  Tel.  Co.  v.  Harrison,  21  Ch.  D. 
720,  51  L.  J.  Ch.  705,  46  L.  T.  Rep.  N.  S. 
620,  30  Wkly.  Rep.  724;  American  Dunlop 
Tire  Co.  v.  Anderson  Tire  Co.,  5  Can.  Exch. 
194. 

Relative  superiority  of  devices  is  irrelevant. 
Stevens  v.  Pierpont,  42  Conn.  360;  Lourie 


Implement  Co.  r.  Lenhart,  130  Fed.  122,  64 
C.  C.  A.  456;  May  v.  Fond  du  Lac  County, 
27  Fed.  691  \_reversed  on  other  grounds  in  137 
U.  S.  395,  11  S.  Ct.  98,  34  L.  ed.  714];  Cox 
V.  Griggs,  6  Fed.  Cas.  No.  3,302,  1  Biss.  302, 
2  Fish.  Pat.  Cas.  174;  Roberts  v.  Harnden, 
20  Fed.  Cas.  No.  11,903,  2  Cliff.  500;  Tilgh- 
man  v.  Werk,  23  Fed.  Cas.  No.  14,046,  1  Bond 
511,  2  Fish.  Pat.  Cas.  229. 

53.  Cimiotti  Unhairing  Co.  v.  Bowsky,  95 
Fed.  474  ;  Hubbard  i:  King  Ax  Co.,  89  Fed. 
713;  Union  R.  Co.  v.  Sprague  Electric  R., 
etc.,  Co.,  88  Fed.  82,  31  C.  C.  A.  391;  Na- 
tional Folding-Box,  etc.,  Co.  r.  Elsas,  86 
Fed.  917,  30  C.  C.  A.  487;  Heap  v.  Greene, 
75  Fed.  405  [reversed  on  other  grounds  in  91 
Fed.  792,  34  C.  C.  A.  86] ;  Robinson  v.  Sutter, 
8  Fed.  828,  10  Biss.  100;  Forbes  v.  Barstow 
Stove  Co.,  9  Fed.  Cas.  No.  4,923,  2  Cliff.  379; 
Union  Paper-Bag  Mach.  Co.  v.  Binney,  24 
Fed.  Cas.  No.  14,387,  5  Fish.  Pat.  Cas.  166. 

54.  Crown  Cork,  etc.,  Co.  v.  Standard 
Stopper  Co.,  13G  Fed.  199;  A.  R.  Miluer 
Seating  Co.  v.  Yesbera,  133  Fed.  916,  67 
C.  C.  A.  210;  White  v.  Peerless  Rubber  Mfg. 
Co.,  Ill  Fed.  190;  King  Ax  Co.  v.  Hubbard, 
97  Fed.  795,  38  C.  C.  A.  423;  Penfield  v. 
Chambers,  92  Fed.  630,  34  C.  C.  A.  579; 
Whiteley  v.  Fadner,  73  Fed.  486;  Tripp 
Giant  Leveller  Co.  v.  Bresnahan,  70  Fed.  982 
[affirmed  in  72  Fed.  920,  19  C.  C.  A.  237]; 
Sawyer  Spindle  Co.  v.  W.  G.  &  A.  R.  Mor- 
rison Co.,  52  Fed.  590;  Chicago  Fruit-House 
Co.  V.  Busch,  5  Fed.  Cas.  No.  2,669,  2  Biss. 
472,  4  Fish.  Pat.  Cas.  395. 

55.  Cantrell  v.  Wallick,  117  U.  S.  689,  G 
S.  Ct.  970,  29  L.  ed.  1017;  Tilghman  v. 
Proctor,  102  U.  S.  707,  26  L.  ed.  279; 
Blanchard  v.  Putnam,  8  Wall.  (U.  S.)  420, 
19  L.  ed.  433;  Ries  v.  Barth  Mfg.  Co.,  130 
Fed.  850,  69  C.  C.  A.  528;  Bradford  Belting 
Co.  V.  Kisinger-Ison  Co.,  113  Fed.  811,  51 
C.  C.  A.  483;  Smith  V.  Uhrich,  94  Fed.  865; 
Bowers  v.  Von  Schmidt,  63  Fed.  572;  Put- 
nam V.  Keystone  Bottle  Stopper  Co.,  38  Fed. 
234;  Tate  v.  Thomas,  27  Fed.  306;  Wilson 
V.  Cubley,  26  Fed.  156;  Zeun  v.  Kaldenberg, 
16  Fed.  539;  Star  Salt  Caster  Co.  v.  Alden, 
10  Fed.  555;  White  v.  Heath,  10  Fed.  291; 
Carter  v.  Baker,  5  Fed.  Cas.  No.  2,472,  4 
Fish.  Pat.  Cas.  404,  1  Sawy.  513;  Cleveland 
V.  Towle,  5  Fed.  Cas.  No.  2,888,  3  Fish.  Pat. 
Cas.  525;  Jones  v.  Merrill,  13  Fed.  Cas.  No. 
7,481,  8  Off'.  Gaz.  401;  Morse  Fountain-Pen 
Co.  V.  Esterbrook  Steel-Pen  Mfg.  Co.,  17  Fed. 
Cas.  No.  9,862,  3  Fish.  Pat.  Cas.  515;  Storrs 
V.  Howe,  23  Fed.  Cas.  No.  13,495,  2  Ban. 
&  A.  420,  4  Cliff.  388,  10  Off.  Gaz.  421; 
Wilson  V.  Barnum,  30  Fed.  Cas.  No.  17,787, 
2  Fish.  Pat.  Cas.  635,  2  Robb  Pat.  Cas.  749, 
1  Wall  Jr.  347. 

Use  of  patented  machine  to  perform  a  proc- 
ess previously  patented  by  another  is  in- 
fringement. Expanded  Metal  Co.  v.  Brad- 
ford, 136  Fed.  870  [reversed  on  other  grounds 
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the  details  of  construction  of  a  patented  article  may  be  patentable  as  improvements, 
but  is  no  protection  against  the  infringement  of  tlie  original  patent.''^  The  original 
patentee  cannot  use  the  patented  improvement.^^ 

7.  Designs.  An  article  infringes  a  design  patent  when  it  so  nearly  resemljles 
the  patented  design  in  appearance  as  to  lead  ordinary  purchasers  to  mistake  one 
for  the  other.  The  test  is  the  sameness  of  appearance  to  the  ordinary  observer 
giving  ordinary  attention  to  the  matter. Difference  in  structure  or  appearance 
which  will  enable  experts  to  distinguish  them  will  not  prevent  infringement.^ 
But  confusion  which  is  due  to  lack  of  attention  by  purchasers  or  other  causes 
than  similarity  of  the  patented  form  will  not  show  infringement.*^    And  it  is 


in  146  Fed.  984,  77  C.  C.  A.  230]  ;  Collette 
V.  Lasnier,  13  Can.  Sup.  Ct.  563;  Merrill  v. 
Cousins,  26  U.  C.  Q.  B.  49. 

Where  the  alleged  infringer  has  a  subse- 
quently granted  patent  upon  his  device,  the 
presumption  is  against  infringement.  New 
Jersey  Wire  Cloth  Co.  v.  Buflalo  Expanded 
Metal  Co.,  131  Fed.  265  [affirmed  in  135  Fed. 
1021,  68  C.  C.  A.  672] ;  Anderson  v.  Collins, 
122  Fed.  451,  58  C.  C.  A.  669;  Powell  v. 
Leicester  Mills  Co.,  103  Fed.  476  [reversed 
on  other  grounds  in  108  Fed.  386,  47  C.  C.  A. 
416];  Norton  v.  Jensen,  90  Fed.  415,  33 
C.  C.  A.  141;  Griffith  v.  Shaw,  89  Fed.  313; 
St.  Louis  Car-Coupler  Co.  v.  National  Mal- 
leable Castings  Co.,  87  Fed.  885,  31  C.  C.  A. 
265 ;  Kohler  v.  George  Wortliington  Co.,  77 
Fed.  844;  Ransome  v.  Hyatt,  69  Fed.  148, 
16  C.  C.  A.  185;  National  Harrow  Co.  v. 
Hanby,  54  Fed.  493;  Brown  v.  Selby,  4  Fed. 
Cas.  No.  2,030,  2  Biss.  457,  4  Fish.  Pat.  Cas. 
363;  Buerk  v.  Imhaeuser,  4  Fed.  Cas.  No. 
2,108,  2  Ban.  &  A.  465,  11  Oif.  Gaz.  112. 
Contra,  Bowers  v.  Pacific  Coast  Dredging, 
/  etc.,  Co.,  99  Fed.  745;  Hardwick  v.  Masland, 
71  Fed.  887;  Hollidav  v.  Pickhardt,  12  Fed. 
147. 

56.  Tate  v.  Thomas,  27  Fed.  306;  Wilson 
V.  Cublev,  26  Fed.  156;  White  v.  Heath,  10 
Fed.  291;  Carter  v.  Baker,  5  Fed.  Cas.  No. 
2,472,  4  Fish.  Pat.  Cas.  404,  1  Sawy.  512. 

57.  Cantrell  v.  Wallick,  117  U.  S.  689,  6 
S.  Ct.  970,  29  L.  ed.  1017;  Royer  v.  Coupe, 
29  Fed.  358;  Crehore  v.  Norton,  6  Fed.  Cas. 
No.  3,381 ;  Flint  v.  Roberts,  9  Fed.  Cas.  No. 
4,475,  4  Ban.  &  A.  1C5;  Gray  v.  James,  10 
Fed.  Cas.  No.  5,718,  Pet.  C.  C.  394,  1  Robb 
Pat.  Cas.  120;  Star  Salt  Caster  Co.  v.  Cross- 
man,  22  Fed.  Cas.  No.  13,321,  3  Ban.  &  A. 
281,  4  Cliir.  508;  Whipple  v.  Baldwin  Mfg. 
Co.,  29  Fed.  Cas.  No.  17,514,  4  Fish.  Pat. 
Cas.  29. 

58.  Smith  v.  Whitman  Saddle  Co.,  148 
U.  S.  674,  13  S.  Ct.  768,  37  L.  ed.  600; 
Gorham  Mfg.  Co.  v.  White,  14  Wall.  (U.  S.) 
511,  20  L  od.  731;  Williams  Calk  Co.  v. 
NcverHlij)  Mfg.  Co.,  136  Fed.  210  laffirmcd 
in  145  Fed.  928,  70  C.  C.  A.  466];  Bovin 
BroH.  Mfg.  Co.  r.  Starr  Bros.  Bell  Co.,  114 
Fed.  302 ;  P(^l()u/(^  Setale,  etc.,  Co.  V.  American 
Cutlery  Co.,  102  I'Vd.  916,  43  (!.  C.  A.  52; 
MyerH'i;.  Stcrnheim,  97  Fed.  625,  38  C.  C.  A. 
345;  Byram  v.  Fricdbcrgcr,  H7  Fed.  650; 
WiiiUiil'l  1).  Lowell  Mfg.  Co.,  79  Fed.  787; 
llenderHon  v.  ToriipkinH,  60  h'cd.  75H ;  Mac- 
bfth  V.  nillind(T,  51  Fed.  171;  Hipley  v. 
ElHon  GliiHM  Co.,  49   Fc^d.   927;   Dreyfus  V. 
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Schneider,  25  Fed.  481;  Dryfoos  v.  Fried- 
man, 18  Fed.  824,  21  Blatchf.  563;  Jennings 
V.  Kibbe,  10  Fed.  669,  20  Blatchf.  353;  Wood 
V.  Dolby,  7  Fed.  475,  19  Blatchf.  214;  Mc- 
Crea  v.  Iloldsworth,  L.  R.  6  Ch.  418,  23  L.  T. 
Rep.  N.  S.  444,  19  Wkly.  Rep.  30. 

Use  of  different  names  or  trade-marks. — 
Where  two  designs  are  substantially  similar 
the  fact  that  different  names  or  trade-marks 
are  or  may  be  used  in  connection  with  them 
^vill  not  sufficiently  distinguish  them.  Perry 
V.  Starrett,  19  Fed.  Cas.  No.  11,012,  3  Ban. 
&  A.  485,  14  Off.  Gaz.  599. 

What  was  old  at  the  date  of  the  patent 
will  not  infringe.  Byram  v.  Friedberger,  87 
Fed.  559. 

Cases  holding  design  infringed  see  Mat- 
thews, etc.,  Mfg.  Co.  V.  American  Lamp,  etc., 
Co.,  103  Fed.  634;  American  Electrical 
Novelty,  etc.,  Co.  v.  Acme  Electric  Lamp  Co., 
98  Fed.  895;  Whittall  v.  Lowell  Mfg.  Co.,  79 
Fed.  787;  Braddock  Glass  Co.  v.  Macbeth,  64 
Fed.  118,  12  C.  C.  A.  70;  Stewart  v.  Smith, 
68  Fed.  680,  7  C.  C.  A.  380  [affirming  55  Fed. 
481];  Macbeth  v.  Gillinder,  54  Fed.  171; 
Ripley  v.  ELson  Glass  Co.,  49  Fed.  927 ;  Perry 
V.  Starrett,  19  Fed.  Cas.  No.  11,012,  3  Ban. 
&  A.  485,  14  Off.  Gaz.  599. 

Cases  holding  design  not  infringed  see 
Buerkle  v.  Standard  Heater  Co.,  105  Fed. 
779;  Pelouze  Scale,  etc.,  Co.  v.  American 
Cutlery  Co.,  102  Fed.  916,  43  C.  C.  A.  52; 
Byram  v.  Friedberger,  100  Fed.  963,  41 
C.  C.  A.  121  [affirming  87  Fed.  559]  ;  Magic 
Light  Co.  v.  Economy  Gas-Lamp  Co.,  97  Fed. 
87,  38  C.  C.  A.  56;  Mesingcr  Bicycle  Saddle 
Co.  V.  Humber,  94  Fed.  672,  674;'Soehner  v. 
Favorite  Stove,  etc.,  Co.,  84  Fed.  182,  28 
C.  C.  A.  317;  Frank  v.  Hess,  84  Fed.  170; 
Michigan  Stove  Co.  v.  Fuller-Warren  Co.,  81 
Fed.  376 ;  Sutro  Bros.  Braid  Co.  v.  Scliloss, 
44  Fed.  350;  Dukes  v.  Bauerle,  41  Fed.  784; 
Crocker  v.  Cutter  Tower  Co.,  29  Fed.  456  [af- 
firmed in  140  U.  S.  678,  11  S.  Ct.  1019,  35 
L.  ed.  600];  Jennings  v.  Kibbe,  24  Fed. 
097. 

59.  Corham  Mfg.  Co.  v.  White,  14  Wall. 
(U.  S.)  511,  20  L.  ed.  731  \rcvrrsin()  10  Fed. 
Caa.  No.  5,627.  7  Blatchf.  513,  2  Wliilm. 
Pat.  Cas.  392];  Tlutter  v.  Broome,  114 
Fed.  055 ;  Redway  r.  Ohio  Stove  Co..  38  Fed. 
582;  TonikiiiHon"  r.  Willeis  Mfg.  Co.,  23 
Fed.  895;  Miller  r.  Smith,  5  Fed.  359;  Perry 
r.  Starrett,  19  Fed.  Cas.  No.  11,012,  3  Ban. 
*-  A.  185,  14  0(T.  Oaz.  599. 

00.  KrutiHchnitt  r.  Simmons,  122  Fed. 
1020,  58  C.  C.  A.  Ill   \<i/liniiiii<i  118  Fed. 
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of  course  obvious  that  an  invalid  design  patent  will  not  sujDport  a  claim  of 
infringement."^ 

8.  Infringement  After  Expiration  of  Patent.  Articles  illegally  made  during 
the  life  of  a  patent  cannot  be  lawfully  sold  after  the  patent  has  expired.^^  The 
illegality  attaches  to  the  things  themselves.  The  person  making  them  has  no 
right  to  make  them,  uo  right  to  them  when  made.''^  But  the  part  manufacture 
of  articles  not  constituting  an  infringement,  with  intent  to  complete  into  the 
patented  article  immediately  on  the  expiration  of  the  patent,  is  not  infringement, 
as  tlie  monopoly  only  exists  during  the  life  of  the  patent." 

B.  Contributory  Infring-ement  —  1.  In  General.  Contributory  infringe- 
ment is  the  intentional  aiding  of  one  person  by  another  in  the  unlawful  making 
or  selling  or  using  of  the  patented  invention,''^  and  this  is  usually  done  by  making 
or  selling  a  part  of  the  patented  invention  with  the  intent  and  purpose  of  so  aid- 
ing."'' The  essence  of  contributory  infringement  lies  in  concerting  with  others  in 
an  unlawful  invasion  of  the  patentee's  riglirs.''''  The  burden  of  proof  is  on 
complainant  to  show  an  intention  on  the  part  of  defendants  to  aid  others  in  such 
infringement."^ 

2.  Selling  Parts  of  Patented  Invention.  Selling  parts  adapted  and  intended 
for  use  in  making  the  patented  invention  in  violation  of  the  patent  is  contributory 
infringement."^    The  mere  fact  that  they  might  be  so  used,  however,  will  not 


851J ;  Monroe  v.  Anderson,  58  Fed.  398,  7 
C.  C.  A.  272. 

61.  Union  Welting  Co.  v.  McCarter,  108 
Fed.  39S,  47  C.  C.  A.  428 ;  Feder  v.  Stewart, 
etc.,  Co.,  105  Fed.  628;  Kampfe  v.  Eeicliard, 
105  Fed.  622;  Rowe  v.  Blodgett,  etc.,  Co., 
103  Fed.  873  [affirmed  in  112  Fed.  161,  46 
C.  C.  A.  214]  ;  Matthews,  etc.,  Mfg.  Co.  v. 
American  Lamp,  etc.,  Co.,  103  Fed.  634; 
Koenen  v.  Drake,  101  Fed.  466,  41  C.  C.  A. 
466;  Cary  Mfg.  Co.  v.  Neal,  98  Fed.  617,  39 
C.  C.  A.  ISO;  Westingliouse  Electric,  etc.,  Co. 
V.  Triiimpli  Electric  Co.,  97  Fed.  99,  38 
C.  C.  A.  65;  Sagendorph  v.  Hughes,  95  Fed. 
478. 

62.  Underwood  Typewriter  Co.  v.  Elliott- 
Fisher  Co.,  156  Fed.  588;  American  Diamond 
Rock-Boring  Co.  v.  Rutland  Marble  Co.,  2 
Fed.  355,  18  Blatchf.  147;  American  Diamond 
Rock-Boring  Co.  v.  Sheldon,  1  Fed.  870,  18 
Blatchf.  50 ;  Crossley  v.  Beverly,  9  B.  &  C.  63, 
17  E.  C.  L.  38,  3  C.  &  P.  513,  14  E.  C.  L.  690, 
7  L.  J.  K.  B.  O.  S.  127,  M.  &  M.  283,  22 
E.  C.  L.  522,  1  Russ.  &  M.  166  note,  5  Eng. 
Ch.  106  note,  39  Eng.  Reprint  65  [affirmed  in 
4  L.  J.  Ch.  25]  ;  Richards  v.  Williamson,  30 
L.  T.  Rep.  N.  S.  746,  22  Wkly.  Rep.  765. 

63.  American  Diamond  Rock-Boring  Co.  v. 
Sheldon,  1  Fed.  870,  18  Blatchf.  50. 

64.  White  v.  Walbridge,  46  Fed.  526. 

65.  Howson  Contrib.  Inf r.  Pat.  1 ;  Goodyear 
Shoe  Mach.  Co.  v.  Jackson,  112  Fed.  146,  50 
C.  C.  A.  159,  55  L.  R.  A.  692;  Heaton- 
Peninsular  Button-Fastener  Co.  v.  Eureka 
Specialty  Co.,  77  Fed.  288,  25  C.  C.  A.  267, 
35  L.  R.  A.  728;  Thomson-Houston  Electric 
Co.  V.  Kelsev  Electric  R.  Specialty  Co.,  75 
Fed.  1005,  22  C.  C.  A.  1 ;  Hatch  v.  Hall,  30 
Fed.  613;  American  Cotton-Tie  Supply  Co. 
V.  McCready,  1  Fed.  Cas.  No.  295,  4  Ban. 
&  A.  588,  17  Blatchf.  291,  17  Off.  Gaz. 
565. 

Intent  to  aid  is  necessary.  Snyder  v.  Bun- 
nell, 29  Fed.  47;  Saxe  V.  Hammond,  21  Fed. 


Cas.  No.  12,411,  1  Ban.  &  A.  629,  Holmes 
456,  7  Off.  Gaz.  781. 

66.  Goodyear  Shoe  Mach.  Co.  v.  Jackson, 
112  Fed.  146,  50  C.  C.  A.  159,  55  L.  R.  A. 
692. 

67.  Goodyear  Shoe  Mach.  Co.  v.  Jackson, 
112  Fed.  146,  50  C.  C.  A.  159,  55  L.  R.  A. 
692. 

68.  Thomson-Houston  Electric  Co.  v.  Kel- 
sey  Electric  R.  Specialty  Co.,  72  Fed.  1016; 
Snyder  v.  Bunnell,  29  Fed.  47;  Coolidge  v. 
McCone,  6  Fed.  Cas.  No.  3,186,  1  Ban.  &  A. 
78,  2  Sawy.  571,  5  Off.  Gaz.  458;  Saxe  v. 
Hammond,  21  Fed.  Cas.  No.  12,411,  1  Ban. 
&  A.  629,  Holmes  456. 

69.  Leeds,  etc.,  Co.  v.  Victor  Talking  Mach. 
Co.,  154  Fed.  58,  83  C.  C.  A.  170;  Victor 
Talking  Mach.  Co.  v.  Leeds,  etc.,  Co.,  150 
Fed.  147;  A.  B.  Dick  Co.  v.  Henry,  149  Fed. 
424;  Cutler-Hammer  Mfg.  Co.  v.  Union  Elec- 
tric Mfg.  Co.,  147  Fed.  266;  Cauda  v.  Michi- 
gan Malleable  Iron  Co.,  124  Fed.  486,  61 
C.  C.  A.  194;  American  Graphophone  Co.  v. 
Leeds,  87  Fed.  873;  Thomson-Houston  Elec- 
tric Co.  V.  Ohio  Brass  Co.,  80  Fed.  712,  26 
C.  C.  A.  107  [affirming  78  Fed.  139]  ;  Ameri- 
can Graphophone  Co.  v.  Amet,  74  Fed.  789; 
St.  Louis  Car-Coupler  Co.  v.  Shickle,  etc.. 
Iron  Co.,  70  Fed.  783  [affirmed  in  77  Fed. 
739,  23  C.  C.  A.  433]  ;  Stearns  v.  Phillips,  43 
Fed.  792;  Travers  v.  Beyer,  26  Fed.  450,  23 
Blatchf.  423;  Schneider  v.  Pountney,  21  Fed. 
399;  Holly  v.  Vergennes  Mach.  Co.,  4  Fed. 
74,  18  Blatchf.  327  ;  Richardson  v.  Noyes,  20 
Fed.  Cas.  No.  11.792,  2  Ban.  &  A.  398,  10 
Off.  Gaz.  507;  Wallace  v.  Holmes,  29  Fed. 
Cas.  No.  17,100,  9  Blatchf.  65,  5  Fish.  Pat. 
Cas.  37,  1  Off.  Gaz.  117.  Contra,  Byam  v. 
Farr,  4  Fed.  Cas.  No.  2,264,  1  Curt.  260. 
And  see  Larochella  v.  Gauthier,  14  Quebec 
Super.  Ct.  87. 

Selling  the  ingredients  of  a  composition 
with  the  expectation  and  intent  that  they 
be  used  in  making  it  is  infringement.  Rum- 
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make  the  seller  an  infringer  if  they  are  capable  of  other  use,™  and  the  seller  did 
not  intend  that  they  should  be  used  for  purposes  of  infringement.'''  It  is  not 
contributory  infringement  to  make  and  sell  parts  to  licensees  unUer  tiie  patent  for 
legitimate  purposes  of  repair,^'^  or  to  make  and  sliij)  parts  abroad,"  and  there 
is  no  infringement  if  the  parts  are  never  put  into  actual  use  in  the  patented  com- 
bination.'''' So  the  doctrine  of  contributory  infringement  has  no  application  wiiere 
the  thing  alleged  to  be  contributed  is  one  of  general  use,  suitable  to  a  great 
variety  of  other  methods  of  use,''''  and  especially  where  there  is  no  agreement  or 
definite  purpose  that  the  thing  sold  shall  be  employed  with  other  things  so  as  to 
infringe  a  patent  right.'" 

3.  Selling  Article  Used  With  Patented  Invention.    The  sale  of  an  article 


ford  Chemical  Works  v.  New  York  Baking 
Powder  Co.,  136  Fed.  873;  Imperial  Chemi- 
cal Mfg.  Co.  V.  Stein,  69  Fed.  616;  Celluloid 
Mfg.  Co.  f.  American  Zylonite  Co.,  35  Fed. 
417;  Celluloid  Mfg.  Co.  v.  American  Zylonite 
Co.,  30  Fed.  437,  35  Fed.  417;  Willis  v.  Mc- 
CuUen,  29  Fed.  641;  Alabastine  Co.  f.  Payne, 
27  Fed.  559;  Bowker  v.  Dows,  3  Fed.  Cas. 
No.  1,734,  3  Ban.  &  A.  518,  15  Off.  Gaz.  510; 
Rumford  Chemical  Works  v.  Hecker,  20  Fed. 
Cas.  No.  12,133,  2  Ban.  &  A.  351,  10  Off.  Gaz. 
289. 

One  who  sells  a  device,  the  natural  use  of 
which  will  make  the  purchaser  an  infringer, 

is  guilty  of  contributory  infringement.  Davis 
V.  Perry,  120  Fed.  941,  57  C.  C.  A.  231  Ire- 
versing  115  Fed.  333];  Loew  Filter  Co.  v. 
German-American  Filter  Co.,  107  Fed.  949, 
47  C.  C.  A.  94  [affirming  103  Fed.  303]  ; 
John  E,.  Williams  Co.  v.  Miller,  etc.,  Mfg. 
Co.,  107  Fed.  290;  Westinghouse  Electric, 
etc.,  Co.  V.  Dayton  Fan,  etc.,  Co.,  106  Fed. 
724;  American  Graphophone  Co.  v.  Haw- 
thorne, 92  Fed.  516;  New  York  Filter  Mfg. 
Co.  V.  Jackson,  91  Fed.  422;  Boyd  v.  Cherry, 
50  Fed.  279;  Celluloid  Mfg.  Co.  v.  American 
Zylonite  Co.,  30  Fed.  437 ;  Snyder  v.  Bunnell, 
29  Fed.  47;  Alabastine  Co.  v.  Payne,  27  Fed. 
559 ;  American  Diamond  Rock  Boring  Co.  v. 
Sullivan  Mach.  Co.,  1  Fed.  Cas.  No.  298,  2 
Ban.  &  A.  522,  14  Blatchf.  119;  Bowker  v. 
Dows,  3  Fed.  Cas.  No.  1,734,  3  Ban.  &  A. 
518,  15  Off.  Gaz.  510;  Knight  v.  Gavit,  14 
Fed.  Cas.  No.  7,884. 

Merely  omitting  an  element  of  the  com- 
bination which  must  be  supplied  by  the  user 
will  not  avoid  infringement.  lieekin  v. 
Baker,  127  Fed.  828  [reversed  on  other 
grounds  in  138  Fed.  63,  70  C.  C.  A.  559]  ; 
BiHlioj),  elc,  Co.  V.  Levine,  119  Fed.  363;  Red 
Jacket  Mfg.  Co.  v.  Davis,  82  Fed.  432,  27 
C.  C.  A.  204. 

Making  and  selling  parts  separately  to  be 
asscmljlcd  by  user  is  iiifiingpniont.  T^oe  v. 
Northwcsforn  Stove  Repair  (!o.,  50  Fed.  202 
[reversed  on  otlior  grounds  in  58  Fed.  182,  7 
C.  C.  A.  160];  Slr()l)ridgo  v.  Lindsay,  C  Fed. 
510;  BarnoH  v.  Straus,  2  Fed.  Cas.  No.  1,022, 
ft  Blatchf.  553,  5  Fish.  Pat.  Cas.  531,  2  Off. 
Gaz.  62. 

.Manufacturing  an  improved  element  of  a 
patented  combination  and  substituting  it  in 
machines  sold  by  the  patentee  is  iiifriiigo- 
mcnt.  National  IMioiiograiili  Co.  v.  li'loteher, 
117  Fed.  1-19. 

Perishable  articles. —  'I'Ik;  r\i]e  lias  no  appli- 
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cation  to  a  perishable  article  which  it  is  the 
object  of  the  mechanism  to  deliver  and  which 
must  be  renewed  periodically.  Morgan  En- 
velope Co.  V.  Albany  Perforated  Wrapping 
Paper  Co.,  152  U.  S.  425,  14  8.  Ct.  627,  3ii 
L.  ed.  500. 

70.  Standard  Computing  Scale  Co.  v.  Com- 
puting Scale  Co.,  126  Fed.  039,  61  C.  C.  A. 
541;  Lane  v.  Park,  49  Fed.  454;  Robbins  v. 
Aurora  Watch  Co.,  43  Fed.  521;  Winne  v. 
Bedell,  40  Fed.  463;  Snyder  v.  Bunnell,  29 
Fed.  47;  Keystone  Bridge  Co.  v.  Phoenix  Iron 
Co.,  14  Fed.  Cas.  No.  7,751,  5  Fish.  Pat.  Cas. 
468,  1  Off.  Gaz.  471,  9  Phila.  (Pa.)  374  [af- 
firnwd  in  95  U.  S.  274,  24  L.  ed.  344]. 

71.  Where  wrongful  use  intended  there  is 
infringement.  C'ary  Mfg.  Co.  v.  Standard 
Metal  Strap  Co.,  113  Fed.  429;  Heaton- 
Peninsular  Button-Fastener  Co.  v.  Eureka 
Specialty  Co.,  77  Fed.  288,  25  C.  C.  A.  207, 
35  L.  R.  A.  728;  Boyd  f.  Cherry,  50  Fed 
279;  Saxe  v.  Hammond,  21  Fed.  Cas.  No. 
12,411,  1  Ban.  &  A.  629,  Holmes  456,  7  Off. 
Gaz.  781;  Wallace  v.  Holmes,  29  Fed.  Cas. 
No.  17,100,  9  Blatchf.  65,  5  Fish.  Pat.  Cas.  37, 
1  Off.  Gaz.  117. 

72.  O'Rourke  Engineering  Constr.  Co.  v. 
McMullen,  150  Fed.  338;  Shiekle,  etc..  Iron 
Co.  V.  St.  Louis  Car-Coupler  Co.,  77  Fed. 
739,  23  C.  C.  A.  433 ;  Thomson-Houston  Elec- 
tric Co.  V.  Kelsey  Electric  R.  Specialty  Co., 
75  Fed.  1005,  22  C.  C.  A.  1  [modifying  72 
Fed.  10161;  Robbins  v.  Columbus  Watch  Co., 
50  Fed.  545  [affirmed  in  64  Fed.  384,  12 
C.  C.  A.  174].  See  also  on  this  point  Cnlum. 
bus  Watch  Co.  v.  Robbins,  52  Fed.  337,  3 
C.  C.  A.  103. 

73.  Bullock  Electric,  etc.,  Co.  v.  Westing- 
house  Electric,  etc.,  Co.,  129  Fed.  105,  63 
C.  C.  A.  007. 

74.  Campbell  v.  Kavanaugh,  11  Fed.  83,  • 
20  Blatohf.  256. 

75.  Rumford  Chemical  Works  v.  Ilygicnio 
Chemical  Co.,  MS  Fed.  802  [affmncd'hi  154 
Fed.  65,  83  0.  C.  A.  177]  ;  Cortelvou  v.  John- 
son, 145  Fed.  933,  76  C.  C.  A.  455  [affirmed 
in  207  U.  S.  196,  28  ,S.  Ct.  105,  and  reversing 
138  Fed.  110];  Edison  Electric  Light  Co.  v. 
Pcninsuliu-  Light,  etc.,  Co.,  95  Fed.  669  [af- 
firmed in  101  Fed.  831,  '13  C.  C.  A.  470], 
And  SCO  Geis  t>.  Kiniber,  30  Fed.  105;  Milluer 
V.  Sc.liofield.  17  Fed.  Caw.  No.  9,C00«,  4 
irnv:h(-M  25S.' 

76.  li'diHou  IClectrio  Light  Co.  r.  Peninsu- 
lar Light,  etc.,  Co.,  95  l<\>d.  6(!9  [affirmed  in 
101  l\'d.  8:il,  '13  C.  C.  A.  479]. 


PATENTS 


[30  Cye.]  991 


not  covered  by  the  claims  of  a  patent  but  capable  of  use  with  the  patented  inven- 
tion is  ordinarily  not  infringement.''''  A  sale,  however,  with  intent  to  induce  a 
licensee  under  the  patent  to  violate  the  terms  of  his  license  agreement  is 
infringement.'^ 

4.  Miscellaneous.  Furnishing  plans  of  an  infringing  device  and  sharing  in 
the  proiits  is  infringement,''^  and  so  is  the  indncing  of  licensees  to  violate  the  con- 
ditions of  a  license.* 

C.  Suits — 1.  In  General.  Suit  may  be  maintained  at  law  or  in  equity  to 
enforce  the  rights  arising  from  granted  patents,®^  or  from  contracts  relating  to 
theni.^'^ 

2.  Jurisdiction^^  —  a.  In  General.  The  United  States  courts  have  exclusive 
juriridictiou  of  suits  for  infringement  of  patents  whether  at  law  or  in  equity  with- 
out regard  to  the  citizenship  of  the  parties,^*  and  this  jurisdiction  is  vested  in  the 


77.  Morgan  Envelope  Co.  v.  Albany  Per- 
forated Wrapping  Paper  Co.,  152  U.  S.  425, 
14  S.  C  t.  G27,  38  L.  ed.  500;  Wagner  Type- 
writer Co.  V.  F.  S.  Webster  Co.,  144  Fed.  405 ; 
Gerard  f.  Diebold  Safe,  etc.,  Co.,  54  Fed.  889, 
4  C.  C.  A.  644  [affirming  48  Fed.  380]  ;  Bliss 
».  Merrill,  33  Fed.  39. 

Sale  of  article  made  by  patented  machine 
is  no  infringement.  Boyd  v.  Brown,  3  Fed. 
Gas.  No.  1,747,  3  McLean  295,  2  Eobb  Pat. 
Gas.  203. 

78.  Bement  v.  National  Harrow  Co.,  186 
U.  S.  70,  22  S.  Ct.  747,  46  L.  ed.  1058 ;  Rupp, 
etc.,  Co.  V.  Elliott,  131  Fed.  730,  65  C.  C.  A. 
544;  Brodriclt  Copygraph  Co.  v.  Mayhew,  131 
Fed.  92  [affirmed  in  137  Fed.  596,  70  C.  C.  A. 
557];  Tubular  Rivet  Co.  v.  O'Brien,  93  Fed. 
200;  Heaton-Peninsular  Button- Fastener  Co. 
V.  Eureka  Specialty  Co.,  77  Fed.  288,  25 
C.  C.  A.  207,  35  L.  R.  A.  728. 

79.  Trent  r.  Risdon  Iron,  etc.,  Works,  102 
Fed.  035,  42  C.  C.  A.  529  [modifying  92  Fed. 
375]  ;  Toppan  v.  Tiflany  Refrigerator  Car 
Co.,  39  Fed.  420. 

80.  Cortelyou  v.  Johnson,  138  Fed.  110 
[reversed  on  other  grounds  in  145  Fed.  933, 
76  C.  C.  A.  455,  and  that  decision  affirmed  on 
other  grounds  in  207  U.  S.  196,  28  S.  Ct. 
105]. 

81.  U.  S.  Rev.  St.  (1878)  §§  629,  4919 
[U.  S.  Comp.  St.  (1901)  p.  3394]. 

Suits  in  equity  may  be  brought  for  the 
infringement  of  a  patent  (U.  S.  Rev.  St. 
(1878)  §  4921,  amended  by  Act  March  3, 
1897,  29  U.  S.  St.  at  L.  692  [U.  S.  Comp. 
St.  (1901)  p.  3395];  Root  v.  Lake  Shore, 
etc.,  R.  Co.,  105  U.  S.  189,  26  L.  ed.  975; 
Morss  V.  Knapp,  35  Fed.  218;  Bragg  v.  Stock- 
ton, 27  Fed.  509;  Colgate  v.  Compagnie 
Francaise,  etc.,  23  Fed.  82,  23  Blatchf.  86: 
Brickill  v.  New  York,  7  Fed.  479,  18  Blatchf. 
273;  Livingston  v.  Jones,  15  Fed.  Cas.  No. 
8,414,  2  Fish.  Pat.  Cas.  207,  3  Wall.  Jr.  330 
[reversed  on  other  grounds  in  1  Wall.  155, 
17  L.  ed.  602]),  and  the  ordinary  rules  of 
equitv  jurisprudence  are  applicable  (Keyes  v. 
Puebio' Smelting,  etc.,  Co.,  31  Fed.  560). 

82.  See,  generallv,  supra,  XI. 

83.  See,  generally,  Couets,  11  Cvc.  860, 
988. 

Jurisdiction  of  actions  for  infringement 
against  foreign  corporations  see  Couets,  11 
Cyc.  854. 


84.  U.  S.  Rev.  St.  (1878)  §  711;  Cochrane 
V.  Deener,  94  U.  S.  780,  24  L.  ed.  139;  Ayling 
V.  Hull,  2  Fed.  Cas.  No.  086,  2  Cliff.  494. 

State  courts  have  no  jurisdiction  of  ques- 
tions involving  infringement  of  patents. 
Parkhurst  v.  Kinsman,  6  N.  J.  Eq.  600; 
Allison  Bros.  Co.  v.  Hart,  56  Hun  (N.  Y.) 
282,  9  N.  Y.  Suppl.  692;  Wilcox,  etc..  Sew- 
ing Mach.  Co.  V.  Kruse,  etc.,  Mfg.  Co.,  14 
Daly  (N.  Y.)  16,  3  N.  Y.  St.  590. 

Where  there  is  involved  a  controverted 
question  as  to  the  validity  or  infringement 
of  a  patent,  the  federal  courts  have  juris- 
diction even  of  suits  on  contracts.  Marsh  v. 
Nichols,  140  U.  S.  344,  11  S.  Ct.  798,  35 
L.  ed.  413;  St.  Paul  Plow- Works  v.  Starling, 
127  U.  S.  370,  8  S.  Ct.  327,  32  L.  ed.  251; 
Pacific  Contracting  Co.  v.  Union  Paving, 
etc.,  Co.,  80  Fed.  737;  Dunham  v.  Bent,  72 
Fed.  60;  Everett  v.  Haulenbeek,  68  Fed. 
911;  Seibert  Cjiinder  Oil-Cup  Co.  17.  Man- 
ning, 32  Fed.  625. 

Where  the  question  of  infringement  is 
raised,  the  federal  courts  have  jurisdiction, 
although  the  party  also  has  a  remedy  by 
action  for  t  reach  of  contract.  Rupp,  etc., 
Co.  V.  Elliott,  131  Fed.  730,  65  C.  0.  A. 
544. 

Where  the  subsisting  contract  is  shown 
governing  the  rights  of  the  parties  and  de- 
fendant admits  the  validity  and  his  use  of 
plaintifT's  letters  patent,  tlie  suit  cannot  be 
maintained  between  citizens  of  the  same  state 
in  a  federal  court  as  arising  under  the  patent 
laws.  Rich  v.  Atwater,  16  Conn.  409;  White 
V.  Rankin,  144  U.  S.  628,  12  S.  Ct.  768,  36 
L.  ed.  569;  Marsh  v.  Nichols,  140  U.  S.  344, 
11  S.  Ct.  798,  35  L.  ed.  413;  Walter  A.  Wood 
Mowing,  etc.,  Mach.  Co.  v.  Skinner,  139  U.  S. 
293,  11  S.  Ct.  528,  35  L.  ed.  193;  Albright  v. 
Teas,  106  U.  S.  613,  1  S.  Ct.  550,  27  L.  ed. 
295;  Hartell  v.  Tilghman,  99  U.  S.  547,  25 
L.  ed.  357 ;  Brown  v.  Shannon,  20  How. 
(U.  S.)  55,  15  L.  ed.  826;  Wilson  v.  San- 
ford,  10  How.  (U.  S.)  99,  13  L.  ed.  344; 
Bowers  v.  Concanon,  105  Fed.  525;  Alaska 
Packers'  Assoc.  v.  Pacific  Steam  Whaling 
Co.,  93  Fed.  672;  Aiken  v.  Manchester  Print 
Works,  1  Fed.  Cas.  No.  113,  2  Cliff.  435; 
Parker  v.  Sears,  18  Fed.  Cas.  No.  10,748,  1 
Fish.  Pat.  Cas.  93.  And  see  CotfETS,  11  Cye. 
998. 

Although  the  use  of  the  invention  and  the 
[XIII,  C,  2,  a] 
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various  circuit  courts,  in  certain  district  courts,  and  in  the  supreme  court  of  the 
District  of  Columbia.'^^  The  federal  statutes  confer  jurisdiction  upon  the  federal 
courts  of  equity  equally  with  courts  of  law;****  but  their  jurisdiction  arises  only 
where  there  are  grounds  for  equitable  interference  and  not  where  the  remedy  at 
law  would  be  full  and  complete."''  In  this  respect  the  matter  of  jurisdiction  at 
law  is  determined  by  the  same  general  principles  that  apply  in  other  suits.***  If 
it  is  not  clear  that  the  remedy  at  law  would  be  adequate,  equity  lias  jurisdiction.** 
b.  Suit  Fop  an  Accounting.  An  action  for  an  accour)t  of  profits  and  damages 
alone  cannot  be  maintained  in  equity  where  there  is  no  equitable  ground  of  reliet." 


validity  of  the  patent  are  admitted  and  a 
license  is  alleged,  the  federal  courts  may  have 
jurisdiction.  White  v.  Ranlvin,  144  U.  S. 
628,  12  S.  Ct.  768,  36  L.  ed.  569;  Young 
Reversible  Lock-Nut  Co.  v.  Young  Lock-Nut 
Co.,  72  Fed.  62;  Elgin  Wind  Power,  etc.,  Co. 
V.  Nichols,  65  Fed.  215,  12  C.  C.  A.  578. 

Where  infringement  depends  on  breach  of 
contract  of  assignment  the  breach  must  be 
established  before  the  federal  courts.  Routh 
V.  Boyd,  51  Fed.  821. 

85.  U.  S.  Rev.  St.  (1878)  §§  571,  629. 
Supreme  court  of  the  District  of  Columbia 

has  circuit  court  iurisdiction.  Cochrane  v. 
Deener,  94  U.  S.  780,  24  L.  ed.  139. 

86.  U.  S.  Rev.  St.  (1878)  §  4921;  White 
V.  Rankin,  144  U.  S.  628,  12  S.  Ct.  768,  36 
L.  ed.  569;  McCoy  v.  Nelson,  121  U.  S.  484, 
7  S.  Ct.  1000,  30  L.  ed.  1017;  Root  v.  Lake 
Shore,  etc.,  R.  Co.,  105  U.  S.  189,  26  L.  ed. 
975;  Jonathan  Mills  Mfg.  Co.  v.  Whitehurst, 
56  Fed.  589;  Kirk  v.  Du  Bois,  28  Fed.  460; 
Avery  v.  Wilson,  20  Fed.  856;  Doughty  V. 
West,  7  Fed.  Cas.  No.  4,029,  2  Fish.  Pat.  Cas. 
553;  Goodvear  v.  Hullilien,  10  Fed.  Cas.  No. 
5,573,  3  Fish.  Pat.  Cas.  251,  2  Hughes  492; 
Livingston  v.  Jones,  15  Fed.  Cas.  No.  8,414, 
2  Fish.  Pat.  Cas.  207,  3  Wall.  Jr.  330  ire- 
versed  on  other  grounds  in  1  Wall.  155,  17 
L.  ed.  662];  McMillin  v.  Barclay,  16  Fed. 
Cas.  No.  8,902,  5  Fish.  Pat.  Cas.  189,  4 
Brewst.  (Pa.)  275,  3  Pittsb.  (Pa.)  377. 

English  practice. —  Court  may  award  dam- 
ages as  well  as  injunction  (Newell  v.  Wil- 
son, 2  De  G.  M.  &  G.  282,  51  Eng.  Ch.  220,  42 
Eng.  Reprint  880;  Tuck  v.  Silver,  Johns. 
218,  70  Eng.  Reprint  403),  and  may  order 
infringing  article  destroyed  (Vavasseur  v. 
Krupp,  9  Ch.  D.  351,  39  L.  T.  Rep.  N.  S. 
437,  27  Wkly.  Rep.  176). 

87.  Root  V.  Lake  Sliore,  etc.,  R.  Co.,  105 
U.  S.  189,  26  L.  ed.  975;  Edison  Phonograph 
Co.  V.  Hawthorne,  etc.,  Mfg.  Co.,  108  Fed. 
030 ;  Overwoiglit  Counterbalance  Elevator  Co. 
V.  StaiKhird  Elevator,  etc.,  Co.,  96  Fed.  231; 
Ross  V.  Vi.  Wavno,  58  Vm\.  404  [reversed  on 
otlicr  grounds  'in  63  Fed.  466,  11  C.  C.  A. 
288]  ;  Di'ainage  Conntruction  Co.  T).  (!l)olaoa, 
41  Fed.  47;  Ulman  v.  Chickering,  33  Fed. 
582;  Smi1.li  v.  Sands,  24  Fed.  470;  llaywiird 
1).  Andrews,  12  Fed.  786;  Adams  v.  Mcyroso, 
7  Fed.  208,  2  McCrary  360;  Livingston  v. 
JoiicH,  15  I'Vd.  CaH.  No.  8,414,  2  Fisli.  Put. 
f'aH.  207,  3  Wall.  Jr.  330  \rrverRcd  on  oilier 
KPoiuhIh  in  1  Wall.  155,  17  L.  cd.  6(i2]  ; 
RaTiderH  «.  T^ogan,  21  Fed.  (W  No.  12,205, 
2  Fisli.  Pat.  CaH.  167,  2  PiifHb.  (Pa.)  241; 
SaylfiS  V.  Riehrnond,  etc.,  R.  Co.,  21  Fed.  Cas. 
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No.  12,424,  4  Ban.  &  A.  239,  3  Hughes  172, 
16  Off.  Gaz.  43;  Vaughan  v.  Central  Pac.  R. 
Co.,  28  Fed.  Cas.  No.  16,897,  3  Ban.  &  A.  27, 
4  Sawy.  280;  Vaughan  v.  East  Tennessee, 
etc.,  R.  Co.,  28  Fed.  Cas.  No.  16,898,  2  Ban. 
&  A.  537,  1  Flipp.  621,  11  Off.  Gaz.  789. 

Where  suit  is  primarily  on  contract,  equity 
has  no  jurisdiction,  although  an  account  is 
asked.    Perry  v.  Noyes,  96  Fed.  233. 

Where  bill  alleges  grounds  for  equity  juris- 
diction, admissions  by  defendant  cannot  oust 
jurisdiction.  Lilienthal  v.  Washburn,  8  Fed. 
707,  4  Woods  65. 

Jurisdiction  is  not  ousted  by  cessation  of 
infringement  by  defendant.  Cayuta  Wheel, 
etc.,  Co.  V.  Kennedy  Valve  Mfg.  Co.,  127  Fed. 
355. 

Right  to  injunction  gives  jurisdiction  to  a 
court  of  equity.  Henzel  v.  California  Electri- 
cal Works,  51  Fed.  754,  2  C.  C.  A.  495  [a/- 
■firming  48  Fed.  375]. 

88.  Root  V.  Lake  Shore,  etc.,  R.  Co.,  105 
U.  S.  189,  26  L.  ed.  975;  Woodmanse,  etc., 
Mfg.  Co.  V.  Williams,  68  Fed.  489,  15  C.  C.  A. 
520;  Brooks  v.  Miller,  28  Fed.  615. 

89.  Heaton-Peninsular  Button-Fastener  Co. 
V.  Eureka  Specialty  Co.,  65  Fed.  619;  Bick- 
nell  V.  Todd,  3  Fed.  Cas.  No.  1,389,  Fish.  Pat. 
Rep.  452,  5  McLean  236;  McMillan  v.  Bar- 
clay, 16  Fed.  Cas.  No.  8,902,  5  Fish.  Pat. 
Cas.  189,  4  Brewst.  (Pa.)  275,  3  Pittsb. 
(Pa.)  377;  Vaughan  v.  East  Tennessee,  etc., 
R.  Co.,  28  Fed.  Cas.  No.  16,898,  2  Ban.  &  A. 
537,  1  Flipp.  621,  11  Off.  Gaz.  789. 

90.  Root  V.  Lake  Shore,  etc.,  R.  Co.,  105 
U.  S.  189,  20  L.  ed.  975;  Russell  v.  Kern, 
69  Fed.  94,  16  C.  0.  A.  154  [affmning  64  Fed. 
581];  Germain  v.  Wilgus,  67  Fed.  597.  14 
C.  C.  A.  561 ;  American  Cable  R.  Co.  v.  Citi- 
zens' R.  Co.,  44  Fed.  484;  Consolidated  Mid- 
dlings Purifier  Co.  v.  Wolf,  28  Fed.  814; 
Burdell  v.  Comstock,  15  Fed.  395;  Draper  r. 
Hudson,  7  Fed.  Cas.  No.  4,069,  6  Fish.  Pat. 
Cas.  327,  Holmes  208,  3  Off.  Gaz.  354;  Jen- 
kins ?'.  Greenwald,  13  Fed.  Cas.  No.  7,270,  1 
Bond  126,  2  Fish.  Pat.  Cas.  37;  Livingston  v. 
Jones,  15  Fed.  Cas.  No.  8.414,  2  Fisli.  Pat. 
Cas.  207,  3  Wall.  Jr.  330  [reversed  on  other 
grounds  ■  in  1  Wall.  155,  17  L.  ed.  662] ; 
Savles  r.  Kiehmond,  etc.,  il.  Co.,  21  I'Vd.  Caa. 
No.  12.424,  4  Ban.  &  A.  230,  3  Hughes  172, 
Ki  Off.  Gaz.  43.  Con  Ira,  Atwood  v.  Port- 
land Co.,  10  Fed.  283;  Smith  17.  Baker,  2'.^ 
hVd.  Cum.  No.  13,010,  1  Ban.  &  A.  117.  5  OlV. 
<ia/,.  490,  10  Pliila.  (Pa.)  221.  See  also  iiifni, 
XTll,  (',  2,  c. 

An  account  is  an  incident  to  an  injunction 
and  cannot  be  had  ol.liorwiHe.    Smith  )'.  Lon- 


PATENTS 


[30  Cyc]  993 


Nevertheless,  an  account  may  be  liad  where  there  is  ground  for  equitable 
interference.'" 

e.  Expiration  of  Patent.  Where  suit  is  brought  upon  a  patent  which  lias 
exph-ed,  equity  ordinarily  lias  no  jurisdiction,  the  proper  remedy  being  at  law 
but  wliere  expired  and  unexpired  patents  are  joined,  equity  may  take  jurisdic- 
tion;'-'^ and  where  jurisdiction  is  once  acquired  it  will  not  ordinarily  be  ousted  by 
the  expiration  of  the  patent.''*  A  preliminary  injunction  against  infringement 
will  not  be  granted  where,  before  the  determination  of  the  motion  therefoi',  the 
patent  sued  on  has  expired."^ 

3.  Place  to  Sue.  Suit  for  infringement  must  be  brought  in  the  district  of 
which  defendant  is  an  inhabitant, ""^  or  in  the  district  in  which  defendant,  whether 


don,  etc.,  R.  Co.,  2  Eq.  Rep.  428,  1  Kay  408, 

23  L.  J.  Ch.  562,  2  Wkly.  Rep.  310,  C9  Eng. 
Reprint  173;  Price's  Patent  Candle  Co.  v. 
Bauwen's  Patent  Candle  Co.,  4  Kay  &  J. 
727,  70  Eng.  Reprint  302. 

91.  Eclipse  Bicycle  Co.  f.  Farrow,  16  App. 
Cas.  (D.  C.)  468;  McMillin  v.  St.  Louis,  etc., 
Transp.  Co.,  18  Fed.  260,  5  McCrary  561; 
Perry  v.  Corning,  19  Fed.  Cas.  No.  11,003,  6 
Blatclif.  134. 

Where  jurisdiction  acquired  accounting  may 
be  continued,  although  impossible  to  grant 
tlie  equitable  relief.  Busch  v.  Jones,  16  App. 
Cas.  (D.  C.)  23. 

92.  Root  V.  Lake  Shore,  etc.,  R.  Co.,  105 
U.  S.  189,  26  L.  ed.  975;  Adams  v.  Bridge- 
water  Iron  Co.,  26  Fed.  324;  Consolidated 
Safetyr Valve  Co.  v.  Ashton  Valve  Co.,  26  Fed. 
319;  Lord  v.  Whitehead,  etc.,  Mach.  Co.,  24 
Fed.  801 ;  Hewitt  v.  Pennsylvania  Steel  Co., 

24  Fed.  367;  Campbell  v.  Ward,  12  Fed.  150. 
Contra,  Gordon  v.  Anthony,  10  Fed.  Cas.  No. 
5.605,  4  Ban.  &  A.  248,  16  Blatchf.  234,  16 
Off.  Gaz.  1135;  Howes  v.  Nute,  12  Fed.  Cas. 
No.  6,790,  4  Cliff.  173,  4  Fish.  Pat.  Cas.  263; 
Savles  V.  Dubuque,  etc.,  R.  Co.,  21  Fed.  Cas. 
No.  12,417,  3  Ban.  &  A.  219,  5  Dill.  561; 
Sickles  V.  Gloucester  Mfg.  Co.,  22  Fed.  Cas. 
No.  12,841,  4  Blatchf.  229,  1  Fish.  Pat.  Cas. 
222;  Stevens  V.  Kansas  Pac.  R.  Co.,  23  Fed. 
Cas.  No.  13,401,  5  Dill.  486;  Vauglian  v.  East 
Tennessee,  etc.,  R.  Co.,  28  Fed.  Cas.  No. 
16,898,  2  Ban.  &  A.  537,  1  Flipp.  621,  11  Off. 
Gaz.  789. 

93.  Huntington  Dry  Pulverizer  Co.  v.  Vir- 
ginia-Carolina Chemical  Co.,  130  Fed.  558. 

94.  Expiration  of  patent  pending  suit  does 
not  oust  jurisdiction,  and  while  preventing 
injunction  will  not  prevent  account.  Busch 
V.  Jones,  16  App.  Cas.  (D.  C.)  23;  Beedle  v. 
Bennett,  122  U.  S.  71,  7  S.  Ct.  1090,  30  L.  ed. 
1074:  Clark  v.  Wooster,  119  U.  S.  322,  7 
S.  Ct.  217,  30  L.  ed.  392;  Huntington  Dry 
Pulverizer  Co.  i\  Virginia-Carolina  Chemical 
Co.,  130  Fed.  558;  U.  S.  Mitis  Co.  v.  Detroit 
Steel,  etc.,  Co.,  122  Fed.  863,  59  C.  C.  A. 
589;  Chinnock  v.  Paterson,  etc..  Tel.  Co.,  112 
Fed.  531,  50  C.  C.  A.  384  [reversing  110  Fed. 
199] ;  Bradner  Adjustable  Hanger  Co.  v. 
Waterbury  Button  Co.,  106  Fed.  735;  Ross 
V.  Ft.  Wayne,  63  Fed.  466,  11  C.  C.  A.  288; 
Singer  Mfg.  Co.  v.  Wilson  Sewing  Mach.  Co., 
38  Fed.  586;  Kittle  r.  Rogers,  33  Fed.  49; 
Kittle  V.  Schneider,  30  Fed.  690;  Kittle  v. 
Be  Graaf,  30  Fed.  689;  Brooks  v.  Miller,  28 

[63] 


Fed.  615;  Adams  v.  Bridgewater  Iron  Co., 

26  Fed.  324;  Dick  v.  Struthers,  25  Fed.  103; 
New  York  Grape  Sugar  Co.  v.  Peoria  Grape 
Sugar  Co.,  21  Fed.  878;  Adams  v.  Howard, 
19  Fed.  317;  Gottfried  v.  Moerlein,  14  Fed. 
170;  Jones  v.  Barker,  11  Fed.  597;  Bloomer 
V.  Gilpin,  3  Fed.  Cas.  No.  1,558,  4  Fish.  Pat. 
Cas.  50;  Imlay  v.  Norwich,  etc.,  R.  Co.,  13 
Fed.  Cas.  No.  7,012,  4  Blatchf.  227,  1  Fish. 
Pat.  Cas.  340;  Jordan  v.  Dobson,  13  Fed. 
Cas.  No.  7,519,  2  Abb.  398,  4  Fish.  Pat.  Cas. 
232,  7  Phila.  (Pa.)  533;  Davenport  v.  Ry- 
lands,  L.  R.  1  Eq.  302,  12  Jur.  N.  S.  71,  35 
L.  J.  Ch.  204,  14  L.  T.  Rep.  N.  S.  53,  14 
Wkly.  Rep.  243 ;  Fox  v.  Dellestable,  15  Wkly. 
Rep.'  194. 

Where  the  equitable  relief  prayed  may  be  r 
obtained  after  expiration  of  the  patent  the 
suit  may  be  sustained.    Toledo  Mower,  etc., 
Co.  V.  Johnston  Harvester  Co.,  24  Fed.  739, 
23.  Blatchf.  332. 

Where  patent  was  about  to  expire  when 
suit  filed  and  no  special  ground  for  equitable 
interference  was  shown,  the  suit  was  dis- 
missed. Miller  v.  Schwarner,  130  Fed.  561; 
Heap  V.  Borchers,  108  Fed.  237 ;  McDonald  v. 
Miller,  84  Fed.  344;  American  Cable  R.  Co. 
V.  Chicago  City  R.  Co.,  41  Fed.  522;  Racine 
Seeder  Co.  i\  Joliet  Wire-Check  Rower  Co., 

27  Fed.  367;  Davis  v.  Smith,  19  Fed.  823. 
Where  impossible  to  obtain  final  decree  be- 
fore expiration  of  the  patent  the  suit  was 
dismissed.  Bragg  Mfg.  Co.  v.  Hartford,  56 
Fed.  292;  American  Cable  R.  Co.  v.  Chicago 
City  R.  Co.,  41  Fed.  522. 

95.  Huntington  Dry  Pulverizer  Co.  r.  Vir- 
ginia-Carolina Chemical  Co.,  121  Fed.  136. 

96.  Act  March  3,  1897,  e.  395,  29  U.  S. 
St.  at  L.  695  [U.  S.  Comp.  St.  (1901) 
p.  588]. 

Sales  anywhere  enjoined. —  Resident  of  dis- 
trict may  be  enjoined  from  selling  anywhere. 
Hatch  V.  Hall,  22  Fed.  438;  Boyd  v.  Mc- 
Alpin,  3  Fed.  Cas.  No.  1,748,  3  McLean  427, 

2  Robb  Pat.  Cas.  277. 

Where  residence  and  business  are  in  dif- 
ferent districts  there  is  no  jurisdiction. 
Goodyear  v.  Chaffee,  10  Fed.  Cas.  No.  5,564, 

3  Blatchf.  268. 

In  Canada  suit  must  be  brought  in  court 
nearest  defendant's  residence.  Short  v. 
Federation  Brand  Salmon  Canning  Co.,  6 
Brit.  Col.  385,  436;  Aitcheson  v.  Maun,  9 
Ont.  Pr.  253,  473;  Goldsmith  v.  Walton,  9 
Ont.  Pr.  10. 
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a  person,  partnership,  or  corporation,  sliall  liave  committed  acts  of  infringement, 
and  has  a  regular  and  establislied  place  of  business."  In  the  last  case  suhpoina  or 
process  may  be  served  upon  the  agent  conducting  tlie  business.'-** 

4.  Grounds."''  To  constitute  a  basis  for  an  infringement  suit,  there  must  have 
been  an  unauthorized  use '  by  defendant  of  an  invention  covered  by  a  valid  patent 
owned  by  plaintiff.^ 

5.  Conditions  Precedent.  Under  U.  S.  Rev.  St.  (1878)  §  4900  [U.  S.  Comp. 
St.  (1901)  p.  3388J,  a  patentee  or  liis  assignee  cannot  in  a  suit  against  infringei'S 
recover  damages,  without  alleging  and  proving  either  that  patented  articles  made 
and  sold  by  him,  or  tlie  packages  containing  them,  are  marked  "  patented,"  or 
else  that  it  gave  notice  to  defendants  of  his  patents  and  their  infringement  and 
in  the  event  that  direct  notice  to  defendants  is  alleged  and  proved  neither  dam- 
ages nor  profits  are  recoverable,  except  for  infringement  after  such  notice  was 
given.*  The  owner  of  a  patent  who  has  obtained  an  interlocutory  decree  adjudg- 
ing its  validity  and  infringement  is  not  required  to  wait  until  it  has  become  final 
before  bringing  suit  against  defendant  for  infringement  by  the  same  device  in 
another  district ;  nor  is  he  precluded,  by  the  fact  that  evidence  has  been  taken  in 
the  second  suit,  from  pleading  therein  the  final  decree  wlien  obtained  in  the  first 
suit  as  an  adjudication.^ 

6.  Defenses® —  a.  In  General.  Defendant  may  show  that  he  does  not  use  tlie 
patented  invention.'''    So  also  he  may  show  that  plaintiff  is  not  the  owner  of  the 


97.  Westinghouse  Electric,  etc.,  Co.  v. 
Stanley  Electric  Mfg.  Co.,  121  Fed.  101; 
Chicago  Pneumatic  Tool  Co.  v.  Philadelphia 
Pneumatic  Tool  Co.,  118  Fed.  852;  Westing- 
house  Electric,  etc.,  Co.  v.  Stanley  Electric 
Mfg.  Co.,  116  Fed.  641. 

Infringement  committed  in  the  district  is 
necessary.  International  Wireless  Tel.  Co.  v. 
Fessenden,  131  Fed.  491;  Streat  v.  American 
Eubber  Co.,  115  Fed.  634;  Wilson  Packing 
Co.  V.  Clapp,  30  Fed.  Cas.  No.  17,850,  3  Ban. 
&  A.  243,  8  Biss.  154,  13  Off.  Gaz.  368. 

Place  of  business  in  the  district  at  the  time 
of  suit  is  necessary.  Feder  v.  Fiedler,  116 
Fed.  378. 

Defects  in  allegations  and  service  are 
waived  by  appearance.  U.  S.  Consol.  Seeded 
Raisin  Co.  v.  Phoenix  Raisin  Seeding,  etc., 
Co.,  124  Fed.  234. 

98.  Act  March  3,  1897,  29  U.  S.  St.  at  L. 
695  [U.  S.  Comp.  St.  (1901)  p.  588].  And 
see  Eagle  Mfg.  Co.  v.  Miller,  41  Fed.  351 
\reverscd  on  other  grounds  in  151  U.  S.  186, 
14  S.  Ct.  310,  38  L.  ed.  121]. 

Service  upon  one  merely  designated  agent 
tinder  state  law  is  insufficient.  U.  S.  Gramo- 
pliono  Co.  V.  Columbia  Phonograph  Co.,  106 
Fed.  220. 

Agent  and  established  place  of  business 
defined  see  Thomson-Houston  Electric  Co.  v. 
Bullock  Electric  Co.,  101  Fed.  587. 

99.  Grounds  for  preliminary  injunction  see 
in/m,  XII r,  C,  11,  1). 

Recovery  back  of  payment  soo  Paymknt. 

1.  ITai)g()o(l  r,.  Hewitt,  110  II.  R.  220,  7 
R.  (!t.  30  L.  ed.  300;  Euuson  r.  Dodge, 

18  Wall.  (U.  S.)  414,  21  L.  cd.  760;  Ifam- 
maclicr  r.  WiInoii,  26  Foil.  230  \a/Jiriiicd  in 
1'15  V.  K.  002,  12  S.  Ct.  091,  30  l>.  cd.  853]; 
Tilgliriian  r.  llarlcll.  23  Fed.  CaH.  No.  14,039, 
2  lian.  &  A.  260,  11  Pliila.  (Pa.)  500  [re- 
vr.mo.d  on  other  grounds  in  09  IT.  R.  547,  25 
L.  cd.  3571  ;  W.'Htlako  v.  Carttor,  29  Fed. 
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Cas.  No.  17,451,  6  Fish.  Pat.  Cas.  519,  4  Off. 
Gaz.  636. 

Use  must  be  unauthorized. —  Betts  v.  Will- 
mott,  L.  R.  6  Ch.  239,  25  L.  T.  Rep.  N.  S. 
188,  19  Wkly.  Rep.  309. 

Proof  of  infringement  is  necessary.  Bate* 
V.  Coe,  98  U.  S.  31,  25  L.  ed.  68;  Fuller  v. 
Yentzer,  94  U.  S.  288,  24  L.  ed.  103.  See  also 
infra,  XIII,  C,  14,  b. 

That  infringement  must  be  before  suit  is 
brought  see  Humane  Bit  Co.  f.  Barnet,  117 
Fed.  310;  Slessinger  v.  Buckingham,  17  Fed. 
454,  8  Sawy.  469. 

2.  Henius  v.  Lublin,  30  Fed.  838 ;  Miller  v. 
Foree,  9  Fed.  603;  Knight  v.  Baltimore,  etc., 
R.  Co.,  14  Fed.  Cas.  No.  7,882,  3  Fish.  Pat. 
Cas.  1,  Taney  106;  Morgan  v.  McAdam,  15' 
L.  T.  Rep.  N.'S.  348. 

Before  a  patent  is  granted,  no  suit  can  be^ 
maintained.  Rein  r.  Clayton,  37  Fed.  354,  3 
L.  R.  A.  78;  Wyeth  v.  Stone,  30  Fed.  Cas.  No. 
18,107,  2  Robb  Pat.  Cas.  23,  1  Story  273. 

3.  Dunlap  v.  Schofield,  152  U.  S.  244,  14 
S.  Ct.  576,  38  L.  ed.  426.  And  see  Coupe 
V.  Royer,  155  II.  S.  565,  15  S.  Ct.  199,  39 
L.  ed.  263;  McComb  V.  Brodie,  15  Fed.  Cas. 
No.  8,708,  5  Fish.  Pat.  Cas.  384,  1  Woods 
153,  2  on'.  Caz.  117. 

Prior  to  the  enactment  of  the  statute  under 
consideration  it  soonis  that  i)rcvious  notice  or 
claim  of  riglit  and  pxclusivo  use  of  device  was 
not  essential  to  enable  the  jiatentee  to  re- 
cover damages  for  infringement.  Ames 
Howard,  1  Fed.  Cas.  No.  320,  1  Robb  Pat. 
Cas.  080,  ]  Sumn.  482. 

4.  Tiorain  Steel  Co.  v.  Now  York  Switch, 
etc.,  Co.,  153  Fed.  205. 

5.  Brodin  r.  National  Metal  Weatherstrip 
Co.,  147  Fed.  741  \afjtrmvd  in  157  Fed. 
1003]. 

6.  To  suits  for  permanent  injunction  see 
infra,  XlIT,  C,  11,  e. 

7.  See  Kupra,  XIII,  A,  0. 
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patent,"  or  is  not  entitled  to  maintain  the  suit  against  liim  thereon,^  or  that  the 
patent  upon  which  suit  is  brought  is  void."^  The  fact  tluit  the  machine  of  a  pat- 
ent has  never  been  put  into  coinmerciai  use  does  not  preclude  the  owner  of  the 
patent  from  maintaining  a  suit  in  equity  to  enjoin  its  infringement.'^ 

b.  Estoppel.  The  general  principles  of  estoppel  apply  in  suits  for 
infringement.'" 

c.  Combination  in  Restraint  of  Trade.  It  is  no  defense  to  a  suit  upon  a 
patent  that  the  complainant  has  made  an  illegal  combination  with  others  in 
restraint  of  trade.'^ 


Failure  to  deny  is  admission.  Parker  v. 
Bamker,  18  Fed.  Caa.  No.  10,725,  6  McLean 
631. 

8.  Bunnett  v.  Smitli,  2  D.  &  L.  380,  8  Jur. 
1634,  14  L.  J.  Exch.  47,  13  M.  &  W.  552. 
And  see  infra,  XIII,  C,  7,  a. 

Part  ownership  of  a  patent  is  a  complete 
defense.  Aspinwall  Mfg.  Co.  v.  Gill,  32  Fed. 
697. 

9.  License  is  a  complete  defense  (Hapgood 
V.  Hewitt,  119  U.  S.  22G,  7  S.  Ct.  193,  30 
L.  ed.  3G9;  Eunson  v.  Dodge,  18  Wall.  (U.  S.) 
414,  21  L.  ed.  7CG;  Barber  v.  National  Car- 
bon Co.,  129  Fed.  370,  04  C.  C.  A.  40,  5 
L.  R.  A.  N.  S.  1154;  Hammaclier  v.  Wilson, 
26  Fed.  239  [affi/rmed  in  145  U.  S.  662,  12 
S.  Ct.  991,  36  L.  ed.  853];  Loercher  v. 
Crandal,  11  Fed.  872,  20  Blatchf.  106;  Black 
V.  Hubbard,  3  Fed.  Cas.  No.  1,460,  3  Ban.  &  A. 
39,  12  Off.  Gaz.  842 ;  Tilglmian  v.  Kartell,  23 
Fed.  Cas.  No.  14,039,  2  Ban.  &  A.  260,  9 
Off.  Gaz.  886,  11  Pbila.  (Pa.)  500  [reversed 
on  other  grounds  in  99  U.  S.  547,  25  L.  ed. 
357] ;  Westlake  v.  Cartter,  29  Fed.  Cas.  No. 
17.451,  6  Fish.  Pat.  Cas.  519,  4  Off.  Gaz.  636), 
except  where  its  conditions  are  violated 
(Jones  V.  Berger,  58  Fed.  1006;  Timken  v. 
Olin,  41  Fed.  169;  Fetter  v.  Newhall,  17 
Fed.  841,  21  Blatchf.  445). 

10.  Invalidity  is  a  complete  defense. — 
Bates  r.  Coe,  98  U.  S.  31,  25  L.  ed.  68;  Von 
Schmidt  v.  Bowers,  80  Fed.  121,  25  C.  C.  A. 
323;  Henius  V.  Lublin,  30  Fed.  838;  Shaw  v. 
Colwell  Lead  Co.,  11  Fed.  711,  20  Blatchf. 
417;  Miller  v.  Force,  9  Fed.  603;  Knight  v. 
Baltimore,  etc.,  R.  Co.,  14  Fed.  Cas.  No.  7,882, 
3  Fish.  Pat.  Cas.  1,  Taney  106;  Morris  v. 
Huntington,  17  Fed.  Cas.  No.  9,831,  1  Paine 
348,  1  Robb  Pat.  Cas.  448. 

The  defenses  are  not  confined  to  those  men- 
tioned in  U.  S.  Rev.  St.  (1878)  §  4920,  but 
include  any  showing  that  the  patent  is  void. 
Gardner  v.  Herz,  118  U.  S.  180,  6  S.  Ct.  1027, 
30  L.  ed.  158;  Thompson  v.  Boisselier,  114 
U.  S.  1,  5  S.  Ct.  1042,  29  L.  ed.  76 ;  Mahn  v. 
Harwood,  112  U.  S.  354,  5  S.  Ct.  174,  28 
L.  ed.  665. 

11.  Eastern  Paper  Bag  Co.  v.  Continental 
Paper  Bag  Co.,  150  Fed.  741  [affirmed  in  210 
U.  S.  405,  28  S.  Ct.  748].  And  see  U.  S. 
Fastener  Co.  v.  Bradley,  149  Fed.  222,  79 
C.  C.  A.  180. 

12.  Thorason  v.  Wooster,  114  U.  S.  104,  5 
S.  Ct.  788,  29  L.  ed.  105;  Russell  v.  Place, 
94  U.  S.  006,  24  L.  ed.  214;  Consolidated 
Rubber  Tire  Co.  r.  Finley  Rubber  Tire  Co., 
119  Fed.  705;  Jennings  r.  Rogers  Silver  Plate 
Co.,  118  Fed.  339;  Burrell  v.  Elgin  Creamery 


Co.,  96  Fed.  234;  Time  Tel.  Co.  v.  Himmer, 
19  Fed.  322.    See  also  supra,  VI,  F. 

Estoppel  as  assignor. —  The  assignor  can- 
not ordinarily  deny  the  validity  of  letters 
patent  {Griffith  v.  Shaw,  89  Fed.  313;  Dan- 
iel V.  Miller,  81  Fed.  1000);  but  the  rule 
does  not  apply  either  as  against  him  or  his 
co-defendants,  where  the  latter  are  the  prin- 
cipal infringers  and  he  is  acting  merely  as 
an  employee  (Boston  Lasting  Mach.  Co.  v. 
Woodward,  82  Fed.  97,  27  C.  C.  A.  69  [af- 
firming  75  Fed.  272]),  so  he  may  dispute  the 
alleged  scope  of  the  patent  in  view  of  the 
prior  art  (Smith  v.  Ridgely,  103  Fed.  875, 
43  C.  C,  A.  365;  Griffith  v.  Shaw,  89  Fed. 
313). 

One  who  fails  to  perform  his  agreement  to 
assign  a  patent  cannot  sue  his  proposed  as- 
signee for  infringement.  Schmitt  v.  Nelson 
Valve  Co.,  125  Fed.  754,  60  C.  C.  A.  522. 

Infringer  cannot  deny  utility.  Animarium 
Co.  V.  Filloon,  102  Fed.  896  [reversing  98 
Fed.  103]. 

Co-complainant  cannot  license  defendant 
and  defeat  the  suit.  Lalance,  etc.,  Mfg.  Co. 
V.  Haberman  Mfg.  Co.,  107  Fed.  487. 

Non-use  or  misuse  of  the  invention  by  com- 
plainant does  not  operate  as  estoppel.  Ful- 
ler V.  Berger,  120  Fed.  274,  50  C.  C.  A.  588. 

Admissions  in  open  court  are  binding. 
Kirchberger  v.  American  Acetjdene  Burner 
Co.,  124  Fed.  764  [affirmed  in  128  Fed.  599. 
64  C.  C.  A.  107]. 

Holder  of  reissue  not  estopped  to  sue  one 
who  used  the  invention  prior  to  reissue. 
Crown  Cork,  etc.,  Co.  v.  Aluminum  Stopper 
Co.,  108  Fed.  845,  48  C.  C.  A.  72  [reversing 
100  Fed.  849]. 

Filing  an  application  for  patent  for  the 
same  thing  does  not  estop  defendant,  but  has 
weight.  Haughey  v.  Lee,  151  U.  S.  282,  14 
S.  Ct.  331,  38  L.  ed.  162;  R.  Thomas,  etc., 
Co.  V.  Electric  Porcelain,  etc.,  Co.,  Ill  Fed. 
923. 

13.  Bement  v.  National  Harrow  Co.,  186 
U.  S.  70,  22  S.  Ct.  747,  46  L.  ed.  1058; 
Cimiotti  Unhairing  Co.  v.  American  Fur  Re- 
fining Co.,  120  Fed.  672;  Otis  Elevator  Co. 
V.  Geiger,  107  Fed.  131;  National  Folding- 
Box,  etc.,  Co.  V.  Robertson,  99  Fed.  985; 
Brown  Saddle  Co.  v.  Troxel,  98  Fed.  620; 
Bonsack  Mach.  Co.  v.  Smith,  70  Fed.  383; 
Edison  Electric  Light  Co.  v.  Sawyer-Man 
Electric  Co.,  53  Fed.  592,  3  C.  C.  A.  605 
[modifying  52  Fed.  300].  But  see  Good  v. 
Daland,  l'21  N.  Y.  1,  24  N.  E.  15;  Indiana 
Mfg.  Co.  V.  J.  I.  Case  Threshing  INIach.  Co., 
148  Fed.  21. 
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d.  Limitations  and  Laehes  —  (i)  Limitationh.    By  express  provisions  of  a 

recent  federal  enactment  no  damages  can  be  recovered  for  acts  of  infringement 
occurring  more  than  six  years  before  suit  is  brought.'^  So  by  express  provision 
this  statute  apphes  to  all  existing  causes  of  action ;  ^'^  and  it  is  held  to  apply  to 
actions  at  law  as  well  as  to  suits  in  equity.'®  In  all  cases  where  a  federal  statute 
of  limitation  exists,  state  statutes  of  limitation  can  have  no  application."  But 
prior  to  1870/^  and  subsequent  to  1874/^  no  federal  statutes  existed  limiting  the 
time  within  which  actions  for  infringement  of  patents  must  be  brought,  and  the 
question  frequently  arose  whether  actions  at  law  were  subject  to  state  statutes  of 
limitation,  there  being  considerable  conflict  in  the  decisions.^  This  question  was 
finally  set  at  rest  by  tlie  supreme  court  of  the  United  States,  wliich  held  that  in 
the  absence  of  federal  legislation  the  statutes  of  limitation  of  the  several  states 
were  applicable.'^' 

(ii)  Laches  —  (a)  In  General  —  (1)  As  Bak  to  Permanent  Injunction. 
Mere  dela3'  in  bringing  a  suit  for  infringement,  unaccompanied  by  such  deceitful 
acts  or  silence  on  the  part  of  the  patentee,  and  by  such  circumstances  as  amount 
to  an  equitable  estoppel,  will  not  warrant  the  application  of  the  doctrine  of  laches 
to  such  a  suit  within  the  time  fixed  by  statute  for  the  commencement  of  the 
analogous  action  at  law.^^  Thus  mere  delay  in  bringing  suit  for  infringement  of 
a  patent  will  not  prevent  the  owner  thereof  from  obtaining  relief  in  a  court  of 
equity  when  the  infringement  has  been  persisted  in  with  knowledge  of  the  pat- 
ent, and  there  have  been  no  acts  of  commission  or  omission  on  the  part  of  the 


14.  U.  S.  Rev.  St.  (1878)  §  4921,  as 
amended  March  3,  1897,  29  U.  S.  St.  at  L. 
693  [U.  S.  Comp.  St.  (1901)  p.  3395]. 

15.  U.  S.  Rev.  St.  (1878)  §  4921,  as 
amended  March  3,  1897,  29  U.  S.  St.  at  L. 
693  [U.  S.  Comp.  St.  (1901)  p.  3395];  Ameri- 
can Pneumatic  Tool  Co.  v.  Pratt,  etc.,  Co., 
106  Fed.  229. 

16.  Peters  v.  Hanger,  134  Fed.  586,  67 
C.  C.  A.  386. 

17.  Havden  v.  Oriental  Mills,  22  Fed.  103; 
Sayles  v.  Louisville  City  R.  Co.,  9  Fed.  512; 
Sayles  i'.  Oregon  Cent.  R.  Co.,  21  Fed.  Caa. 
No.  12,423,  4  Ban.  &  A.  429,  8  Reporter  424, 
6  Sawy.  31 ;  Sayles  v.  Dubuque,  etc.,  R.  Co., 
21  Fed.  Cas.  No.  12,417,  3  Ban.  &  A.  219,  5 
Dill.  561;  Sayles  v.  Richmond,  etc.,  R.  Co.,  21 
Fed.  Cas.  No.  12,424,  4  Ban.  &  A.  239,  3 
Hughes  172,  7  Reporter  743,  16  Off.  Gaz.  43; 
Vaiiglian  East  Tennessee,  etc.,  R.  Co.,  28 
Fed.  Cas.  No.  16,898,  2  Ban.  &  A.  537,  1 
Flipp.  021,  11  Off.  Gaz.  789. 

18.  Campbell  v.  New  York,  81  Fed.  182; 
Ilayden  v.  Oriental  Mills,  22  Fed.  103;  Par- 
ker* V.  Hallock,  18  Fed.  Cas.  No.  10,735,  2 
Fish.  Pat.  Cas.  543  note;  Wood  r.  Cleveland 
Rolling-Mill  Co.,  30  Fed.  Cas.  No.  17,941,  4 
Fisli.  I'at.  Cas.  550. 

19.  Campbell  v.  Haverhill,  155  U.  S.  610, 
15  R.  Ct.  217,  39  L.  ed.  280;  May  v.  Logan, 
30  Fed.  250. 

20.  Cases  holding  that  state  statutes  con- 
trol.—llaydon  V.  Oriental  Mills,  15  Fed.  605; 
Parker  r.  Hawk,  18  Fed.  Cas.  No.  10,737,  2 
Fish.  Pat.  ('as.  58. 

Cases  adopting  the  contrary  view. — 
IJrickill  r.  Baltiiiioro,  52  Fed.  737;  Ihickill 
V.  liuffalo,  40  Kcil.  371;  California  Artilicial 
8(on(!  PaviiiK  Co.  r.  Starr,  48  I'ed.  5(iO;  Me- 
(.'itinis  V.  V,\'w  County,  45  li'cd.  01  ;  May 
RallH  County,   .'!1    Fi'd.   -173;    May  v.  (iass 
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County,  30  Fed.  762;  May  v.  Logan  County, 
30  Fed.  250;  Hayward  v.  St.  Louis,  11  Fed. 
427,  3  MeCrary  614;  Collins  v.  Peebles,  6 
Fed.  Cas.  No.  3,017,  2  Fish.  Pat.  Cas.  541. 

21.  Campbell  v.  Haverhill,  155  U.  S.  610, 

15  S.  Ct.  217,  39  L.  ed.  280. 

22.  Ide  V.  Trorlicht,  etc.,  Carpet  Co.,  115 
Fed.  137,  53  C.  C.  A.  341;  Stearns-Roger 
Mfg.  Co.  V.  Brown,  114  Fed.  939,  52  C.  C.  A. 
559 ;  Imperial  Chemical  Mfg.  Co.  v.  Stein,  77 
Fed.  612,  23  C.  C.  A.  353  [reversing  69  Fed. 
616] ;  Taylor  v.  Sawyer  Spindle  Co.,  75  Fed. 
301,  22  C.  C.  A.  203;  Bragg  Mfg.  Co.  v.  Hart- 
ford, 50  Fed.  292;  Price  v.  Joliet  Steel  Co., 
46  Fed.  107;  New  York  Grape  Sugar  Co.  v. 
Buffalo  Grape  Sugar  Co.,  18  Fed.  638,  21 
Blatchf.  519;  Atlantic  Giant-Powder  Co.  v. 
Rand,  2  Fed.  Cas.  No.  620,  4  Ban.  &  A.  263, 

16  Blatchf.  250,  16  Off.  Gaz.  87;  Stevens  v. 
Felt,  23  Fed.  Cas.  No.  13,397.  The  mere  dis- 
continuance of  proceedings  against  infringers 
and  for!)earancc  to  sue  any  of  the  parties 
thereto  for  a  period  of  a  year  or  more  there- 
after cannot  be  construed  into  an  acqui- 
escence in  the  infringement  complained  of. 
Thompson  v.  Jewett,  23  Fed.  Cas.  No.  13,901. 

Conduct  held  to  constitute  laches  see  Wil- 
cox, etc.,  Co.  V.  Farrand  Organ  Co.,  139  Fed. 
46;  American  Tube  Works  v.  Bridgewater 
Iron  Co.,  132  Fed.  16,  65  C.  C.  A.  630  (three 
years  after  knowledge  of  infringement)  ; 
Meyrowitz  Mfg.  Co.  V.  Eccleston,  08  Fed. 
437;  INTcLaughlin  v.  People's  R.  Co.,  21  Fed. 
574;  Goodyear  v.  ITonsinger,  10  Fed.  Cas.  No. 
5,572,  2  Bi'ss.  1,  3  Fish.  Pat.  Cas.  M7;  Wveth 
V.  Stone,  30  Fed.  Cas.  No.  18,107,  2  Robb 
Pitt.  23,  1  Story  273. 

Conduct  held  not  to  constitute  laches  see 
N(>w  York  Phonograph  Co.  r.  lOdi.'^on,  130 
Fed.  GOO;  Carter  v.  Wollschlaeger,  63  Fed. 
573. 
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patentee  to  encourage  its  nse,^^  nor  where  it  appears  that  during  the  delay  another 
suit  was  ])ending  for  infringement  by  a  machine  substantially  the  same  as  defend- 
ant's.'^' An  injunction  will  not,  however,  be  granted  in  any  case  where  the  party 
applying  for  it  has  not  shown  good  faith,  conscience,  activity,  and  diligence,  nor 
where  there  is  any  doubt  or  uncertainty  as  to  the  facts.'*^  So  where  a  patentee, 
with  knowledge  of  a  device  made  by  defendant,  makes  no  claim  of  infringement 
for  several  years,  he  will  be  held  estopped  to  thereafter  place  a  different  construc- 
tion on  his  patent,  for  the  purpose  of  making  out  a  case  of  infringement.^^  A 
patentee  cannot  maintain  an  action  of  infringement  against  a  mere  user  who,  in 
eoinmou  with  the  public  generally,  has  used  the  patented  device  for  a  period  of 
eleven  years  with  the  full  knowledge  of  the  patentee  and  without  objection.^'' 
Where  there  is  no  acquiescence  on  the  part  of  the  patentee,  nor  conscious  infringe- 
ment on  the  part  of  the  defendants,  there  is  no  moral  delinquency  on  either  side, 
or  an  actual  estoppel ;  and  both  parties  being  innocent,  diligence  will  be  required 
of  him  Avhose  property  is  to  be  protected,  and  the  patentee  will  be  left  to  his 
action  for  damages.^^ 

(2)  As  Bar  to  Pkelimhstaey  Injunction.  The  granting  or  withholding  of  a 
preliminary  injunction  in  an  infringement  suit  is  within  the  proper  discretion  of 
the  court.  Where  a  patentee  has  known  of  infringement  of  his  patent,  and  has 
acquiesced  therein  for  a  considerable  length  of  time,  a  preliminary  injunction  will 
not  be  granted  without  an  explanation  of  such  acquiescence.^  It  will  be  with- 
held when  apparently  sought  for  the  purpose  of  obtaining  an  undue  advantage,^" 
for  the  purpose  of  creating  mischief,^^  or  of  coercing  a  compromised^    But  mere 


23.  Wilcox,  etc.,  Co.  v.  Farrand  Organ  Co., 
139  Fed.  46. 

24.  Flecker  v.  Poorman,  147  Fed.  528. 

25.  Cooper  v.  Mattheys,  6  Fed.  Cas.  No. 
3,200,  5  Pa.  L.  J.  38.  And  see  Beid-Archer 
Co.  V.  North  American  Chemical,  etc.,  Co., 
147  Fed.  746. 

26.  McGill  V.  Whitehead,  etc.,  Co.,  137  Fed. 
97 ;  Westingliouse  Electric,  etc.,  Co.  %.  Wag- 
ner Electric  Mfg.  Co.,  129  Fed.  604. 

A  delay  of  ten  years  by  a  patent  owner 
after  knowledge  of  an  alleged  infringement, 
and  correspondence  with  defendant,  who  in 
good  faith  contended  for  a  construction  of 
the  patent  avoiding  infringement,  is  such 
laches  as  will  bar  all  relief  in  equity.  Star- 
rett  V.  J.  Stevens  Arms,  etc.,  Co.,  96  Fed. 
24t. 

27.  Edison  Electric  Light  Co.  v.  Equitable 
L.  Assur.  Soc,  55  Fed.  478. 

28.  Merriam  v.  Smith,  11  Fed.  588. 

29.  Brush  Electric  Co.  v.  Electric  Storage 
Battery  Co.,  64  Fed.  775;  Price  v.  Joliet 
Steel  Co.,  46  Fed.  107;  Waite  v.  Chichester 
Chair  Co.,  45  Fed.  258;  Keyes  v.  Pueblo 
Smelting,  etc.,  Co.,  31  Fed.  560;  Ladd  v. 
Cameron,  25  Fed.  37;  Mundy  v.  Kendall,  23 
Fed.  591;  United  Nickel  Co.  v.  New  Home 
Sewing  Mach.  Co.,  17  Fed.  528,  21  Blatchf. 
415;  Goodyear  v.  Honsinger,  10  Fed.  Cas.  No. 
5,572,  2  Biss.  1,  3  Fish.  Pat.  Cas.  147;  Green 
V.  French,  10  Fed.  Cas.  No.  5,757,  4  Ban. 
&  A.  169,  16  Off.  Gaz.  215;  North  v.  Ker- 
shaw, 18  Fed.  Cas.  No.  10,311,  4  Blatchf.  70; 
Sloat  V.  Plymton,  22  Fed.  Cas.  No.  12,948; 
Sperry  v.  Ribbans,  22  Fed.  Cas.  No.  13,238, 
3  Ban.  &  A.  260;  Spring  v.  Domestic  Sew- 
ing-Mach.  Co.,  22  Fed.  Cas.  No.  13,258,  4 
Ban.  &  A.  427,  16  Off.  Gaz.  721 ;  Whitney  v. 
Rollstone  Mach.  Works,  29  Fed.  Cas.  No. 


17,596,  2  Ban.  &  A.  170,  8  Off.  Gaz.  908; 
Bovill  V.  Crate,  L.  R.  1  Eq.  388;  Bridson  v. 
Beneeke,  12  Bear.  1,  50  Eng.  Reprint  960; 
Flavel  V.  Harrison,  10  Hare  467,  17  Jur.  368, 
22  L.  J.  Ch.  866,  1  Wkly.  Rep.  213,  44  Eng. 
Ch.  452,  68  Eng.  Reprint  1010;  Baxter  v. 
Combe,  1  Ir.  Ch.  284. 

A  delay  of  eighteen  months,  after  knowl- 
edge of  an  infringement,  in  applying  for  a 
preliminary  injunction,  is  of  itself  good 
ground  for  its  refusal.  Hockholzer  v.  Eager, 
12  Fed.  Cas.  No.  6,556,  2  Sawy.  361. 

A  delay  of  three  months  in  filing  a  bill 
after  the  infringement  was  ascertained,  de- 
fendant not  having  been  induced  to  change 
his  position,  is  no  ground  for  refusing  an  in- 
junction, tlnion  Paper-Bag  Mach.  Co.  v. 
Binney,  24  Fed.  Cas.  No.  14,387,  5  Fish.  Pat. 
Cas.  166. 

One  who  is  known  to  the  patentee  to  be 
using  his  patent  in  apparent  good  faith  is 

entitled  to  definite  and  early  information  of 
the  patentee's  construction  of  his  own  rights, 
and  of  his  intention  to  enforce  them.  Morris 
V.  Lowell  Mfg.  Co.,  17  Fed.  Cas.  No.  9,833, 
3  Fish.  Pat.  Cas.  37. 

A  preliminary  injunction  will  not  issue 
against  a  mere  user  of  a  machine,  when  the 
patentee  has  known  for  several  years  that 
the  makers  thereof  were  manufacturing  such 
machines  and  did  not  warn  or  proceed  against 
them  or  any  one  else.  Ballou  Shoe-Mach. 
Co.  V.  Dizer,  85  Fed.  864. 

30.  Ney  Mfg.  Co.  v.  Superior  Drill  Co.,  56 
Fed.  152. 

31.  Neilson  v.  Thompson,  Web.  Pat.  Cas. 
275. 

32.  Parker  v.  Sears,  18  Fed.  Cas.  No. 
10,748,  1  Fish.  Pat.  Cas.  93,  4  Pa.  L.  J.  Rep. 
443. 
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forbearance  to  sue  for  a  reasonable  time,  after  notice  given,  will  not,  in  the 
absence  of  any  affirmative  encouragement  to  defendant,  affect  plaintiff's  right  to 
a  preliminary  injunction  in  a  plain  case.^^  Nor  will  a  delay  of  several  years, 
after  knowledge  of  defendant's  infringement,  affect  the  right  to  a  preliminary 
injunction,  where  his  proceedings  had  been  the  subject  of  dispute  and  negotia- 
tion during  the  whole  period.**  And  where  it  seems  apparent  that  an  injunction 
at  the  final  hearing  is  inevitable,  an  mjunation pendente  lite  will  be  granted,  not- 
withstanding laches  of  the  complainant  in  asserting  his  rigiits.''^^ 

(3)  As  Eak  to  Accounting  Fob  Peofits.  Mere  delay  in  seeking  relief 
against  infringers  is  in  general  sufficient  to  preclude  a  patentee  from  the  right  to 
an  account  for  past  profits,  although  it  may  not  prevent  an  injunction.^*'  A 
fortiori  where  the  infringers  have  acted  in  good  faith,  and  there  has  been 
acquiescence  and  inexcusable  laches  on  the  part  of  the  patentee,  a  decree  for  an 
accounting  will  not  be  granted.^''  It  has  been  held,  however,  that  there  must  be 
something  more  than  mere  lapse  of  time  to  bar  an  accounting.^^ 

(b)  Excuses  For  Delay  —  (1)  Ignoeance  of  Infeingement.  Long  acquies- 
cence and  laches  on  the  part  of  a  patentee  may  be  excused  by  satisfactory  proof 
that  he  had  no  knowledge  or  means  of  knowledge  that  his  patent  was  being 
infringed.'^'  But  a  patentee  cannot  stand  by  with  "  easy  indifference  "  "wdien  there 
are  facts  sufficient  to  put  him  on  notice,  and  then  plead  ignorance  as  an  excuse 
for  his  laches.^"  Where  the  complainant's  suspicions  of  infringement  are  allayed 
by  tlie  direct  misrepresentations  of  defendant,  delay  in  applying  for  an  injunction 
does  not  constitute  laches.^* 

(2)  Othee  Excuses.  Delay  in  prosecuting  other  infringers  while  the  validity 
of  the  patent  is  in  active  litigation  does  not  constitute  laches.*^  So  delay  in  suing 
an  infringer  may  be  excused  on  the  ground  that  the  infringing  article,  as  at  fii-st 
con'structed  by  defendant,  was  not  believed  by  complainant  to  be  commercially 
harmful,  the  grounds  for  such  belief  being  reasonable.^^  Nor  is  laches  to  be 
imputed  to  a  patent  owner  because  of  his  failure  to  prosecute  to  judgment  a  suit 
against  an  infringer  after  the  latter  has  become  totally  insolvent,*^  or  when  it 
appears  that  the  complainant  was  disabled  from  carrying  on  litigation  by  lack  of 


83.  Loring  v.  Booth,  52  Ped.  150;  Collig- 
non  V.  Hayes,  8  Fed.  912. 

34.  National  Heeling-Mach.  Co.  v.  Abbott, 
77  Fed.  4G2. 

35.  Brush  Electric  Co.  v.  Electric  Imp. 
Co.,  45  Fed.  241. 

36.  Price  v.  Joliet  Steel  Co.,  46  Fed.  107; 
New  York  Grape  Sugar  COi  Buffalo  Grape 
Sugar  Co.,  18  Fed.  038,  21  Blatchf.  519. 

Where  a  patent  has  been  infringed  by  de- 
fendant for  seven  years,  with  the  knowledge 
of  the  complainant,  and  without  a  word  of 
protest,  a  decree  for  an  accounting  will  not 
i»e  granted.  Wostingliouse  Air  Brake  Co.  V. 
New  York  Air  Brake  Co.,  Ill  Fed.  741. 

A  delay  of  fourteen  years  in  bringing  suit, 
while  the  owner  of  the  patent  knew  that  de- 
fendant was  continually  engaged  in  infring- 
ing, is  a  bar  to  a  decree  for  an  accounting. 
Covert  V.  Travcrs  Bros.  Co.,  9(i  l'\>d.  5(i8. 

37.  Keller  v.  Stol/.enbach,  28  Fed.  81. 

38.  American  Street  Car  Advertising  Co. 
V.  Jones,  122  F(>(1.  80.'5  |  rcwe/  .srrf  on  other 
groundH  in  \A1  Fed.  974,  74  C.  C.  A.  2;if)l. 

39.  VVorlendvke  r.  White,  30  Fed.  Cas.  No. 
1H,05(),  2  I5an."  k  A.  25. 

40.  New  York  (!ra))e  S\igar  Co.  i\  BnlTalo 
Grnpi:  Nngar  fV).,  24  I'^ed.  (104. 

41.  Wortendyke  n.  While,  .'iO  Fed.  Can.  No. 
18,050,  2  I'.an.  &  A.  25. 
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42.  Hutter  v.  Koscherak,  137  Fed.  92; 
U.  S.  Mitis  Co.  %.  Detroit  Steel,  etc.,  Co.,  122 
Fed.  803,  59  C.  C.  A.  589  (six  months  after 
adjudication  of  validity)  ;  Timolat  v.  Frank- 
lin Boiler  Works  Co.,  122  Fed.  69,  58  C.  C.  A. 
405;  Stearns-Roger  Mfg.  Co.  v.  Brown,  114 
Fed.  939,  52  C.  C.  A.  559;  New  York  Filter 
Mfg.  Co.  V.  Jackson,  91  Fed.  422;  New  York 
Filter  Mfg.  Co.  t'.  Loomis-Manning  Filter  Co., 
91  Fed.  421;  Norton  v.  Eagle  Automatic  Can 
Co.,  57  Fed.  929;  Jonathan  Mills  Mfg.  Co.  v. 
Whitehurst,  56  Fed.  589;  American  Bell  Tel. 
Co.  V.  Southern  Tel.  Co.,  34  Fed.  795; 
Atlantic  Giant-Powder  Co.  v.  Rand,  2  Fed. 
Cas.  No.  020,  4  Ban.  &  A.  263,  16  Blatchf. 
250,  10  Oil.  Gaz.  87;  Colgate  v.  Gold,  etc.. 
Tel.  Co.,  G  Fed.  Cas.  No.  2,991,  4  Ban.  &  A. 
415,  16  Blatchf.  503,  10  Oil.  Gaz.  583;  Green 
V.  French,  10  IVd.  Cas.  No.  5,757,  4  Ban. 
&  A.  169,  16  On\  Ga/..  215,  2  N.  J.  L.  J. 
148. 

A  patentee  is  not  obliged  to  proceed  against 
all  infringers  at  the  same  time,  and  ac- 
qui(>s('en('e  will  not  \w  iiifeired  from  hia 
neglect  to  do  so.  l\l(^VVilliuniH  Mfg.  Co.  v. 
.l!hin:lell.  11   Fed.  419. 

43.  .\eeumulator  Co.  v.  Edison  Electric  II- 
liiiiiiiiiil  ing  Co.,  O.'l  IVd.  979. 

44.  I  hulling)  on  l)rv-Pulveri/or  Co.  v.  New- 
ell Uiiiverwil  Mill  Co'.,  91  K.hI.  001. 
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financial  means.^  It  is  no  excuse  for  delay  tliat  liis  coowners  of  the  patent  would 
not  agree  to  prosecute  infringers.^'' 

(c)  Laches  of  Prior  Owner.  The  negligence  or  acquiescence  of  a  former 
owner  of  a  patent  in  an  alleged  infringement  lias,  in  equity,  the  same  effect  upon 
his  assignee's  rights  as  his  own  neglect  or  acquiescence.'*'  Subsequent  purchasers 
of  a  patent  succeed  only  to  the  rights  of  their  assignors  and  are  chargeable  with 
their  laches  in  failing  for  a  considerable  time  after  knowledge  of  an  infringement 
to  take  steps  to  stop  it.^ 

7.  Persons  Entitled  to  Sue  and  Parties  Plaintiff  —  a.  In  General.  A  party 
interested  as  patentee,  assignee,  or  grantee,^"  and  any  one  holding  the  patent  in 


45.  Bradford  v.  Belknap  Motor  Co.,  105 
Fed.  C3  [affirmed  in  115  Fed.  711,  53  C.  C.  A. 
293]. 

While  a  patent  is  in  a  court  of  bankruptcy, 

laclies  can  be  imputed  to  no  one.  Kittle  v. 
Hall,  29  Fed.  508.  It  is  not  the  duty  of  an 
assignee  in  bankruptcy  to  institute  suits  for 
the  infringeitient  of  a  patent  owned  by  the 
bankrupt,  and  his  failure  to  do  so  is  not 
negligence.    Kittle  v.  Hall,  supra. 

46.  Richardson  v.  D.  M.  Osborne,  etc.,  Co., 
93  Fed.  828,  36  C.  C.  A.  610  [affirming  82 
Fed.  95]. 

47.  Woodmanse,  etc.,  Mfg.  Co.  v.  Williams, 
68  Fed.  489,  15  C.  C.  A.  520. 

48.  New  York  Grape  Sugar  Co.  v.  Buffalo 
Grape  Sugar  Co.,  24  Fed.  604;  Spring  v.  Do- 
mestic Sewing-Mach.  Co.,  22  Fed.  Cas.  No. 
12,258,  4  Ban.  &  A.  427,  16  Off.  Gaz.  721,  2 
N.  J.  L.  J.  274. 

A  party  who  purchases  a  patent  which  has 
for  years  been  freely  plundered  by  a  multi- 
tude of  trespassers  does  not  answer  the 
charge  of  laches  by  showing  that  he  com- 
menced immediately  after  he  acquired  title 
to  bring  the  wrong-doers  to  account.  Kittle 
V.  Hall,  29  Fed.  508. 

49.  See,  generally,  Parties. 

50.  U.  S.  Rev.  St.  (1878)  §  4919  [U.  S. 
Comp.  St.  (1901)  p.  3394]. 

Until  he  has  parted  with  his  legal  title  to 
the  patent,  the  patentee  may  sue.  Phila- 
delphia, etc.,  R.  Co.  V.  Trimble,  10  Wall. 
(U.  S.)  367,  19  L.  ed.  948;  Ormsby  v.  Con- 
nors, 133  Fed.  548;  Freese  V.  Swartchild,  35 
Fed.  141;  Still  v.  Reading,  9  Fed.  40,  4 
Woods  345 ;  Hussey  v.  Whitely,  12  Fed.  Cas. 
No.  6,950,  1  Bond  407,  2  Fish.  Pat.  Cas.  120; 
Park  V.  Little,  18  Fed.  Cas.  No.  10,715,  1 
Rolb  Pat.  Cas.  17,  3  Wash.  196;  Sanford  v. 
Messer,  21  Fed.  Cas.  No.  12,314,  5  Fish.  Pat. 
Cas.  411,  Holmes  149,  2  Off.  Gaz.  470. 

Owner  necessary  party. —  The  legal  owner 
is  a  necessary  party  complainant.  Tilgliman 
V.  Proctor,  125  U.  S.  136,  8  S.  Ct.  894,  31 
L.  ed.  664;  Yale  Lock  Mfg.  Co.  v.  Sargent, 
117  U.  S.  536,  6  S.  Ct.  934,  29  L.  ed.  954; 
Milwaukee  Carving  Co.  v.  Brunswick-Balke 
Collender  Co.,  126  Fed.  171,  61  C.  C.  A.  175; 
Owatonna  Mfg.  Co.  v.  Fargo,  94  Fed.  519; 
Gormullv,  etc.,  Mfg.  Co.  v>.  Stanley  Cycle 
Mfg.  Co.,  90  Fed.  279;  Carpenter  v.  Eber- 
hard  Mfg.  Co.,  78  Fed.  127;  Dueber  Watch- 
Case  Mfg.  Co.  v.  Fahys  Watch-Case  Co.,  45 
Fed.  697;  Herbert  v.  Adams,  12  Fed.  Cas. 
No.  6.394,  4  Mason  15,  1  Robb  Pat.  Cas. 
505;  North  v.  Kershaw,  18  Fed.  Cas.  No. 


10,311,  4  Blatchf.  70;  Potter  v.  Wilson,  19 
Fed.  Cas.  No.  11,342,  2  Fish.  Pat.  Cas.  102. 

Joinder. — All  legal  owners  must  join.  Tyler 
V.  Tuel,  6  Cranch  (U.  S.)  324,  3  L.  ed.  237; 
Po.sta]  Tel.  Cable  Co.  v.  Netter,  102  Fed.  691; 
Van  Or  den  v.  Nashville,  67  Fed.  331 ;  Edgerton 
V.  Breck,  8  Fed.  Cas.  No.  4,279,  5  Ban.  &  A. 
42;  Jordan  v.  Dobson,  13  Fed.  Cas.  No.  7,519, 
4  Fish.  Pat.  Cas.  232,  7  Phila.  (Pa.)  533; 
Knight  V.  Gavit,  14  Fed.  Cas.  No.  7,884; 
Stein  V.  Goddard,  22  Fed.  Cas.  No.  13,353,  1 
McAllister  82;  Valentine  v.  Marshal,  28  Fed. 
Cas.  No.  16,812a;  Whittemore  v.  Cutter,  29 
Fed.  Cas.  No.  17,600,  1  Gall.  429,  1  Robb 
Pat.  Cas.  28.  Compare  Sheehan  v.  Great 
Eastern  R.  Co.,  16  Ch.  D.  59,  50  L.  J.  Ch.  68, 
43  L.  T.  Rep.  N."  S.  432,  29  Wkly.  Rep. 
69. 

Disclaimer. —  One  who  appears  from  record 
to  be  part-owner  may  disclaim  ownership. 
Graham  i\  Geneva  Lake  Crawford  Mfg.  Co., 
11  Fed.  138. 

Legal  and  equitable  owners  should  join  in 
equity  suit.  Clhisholm  v.  Johnson,  106  Fed. 
191;  Clement  Mfg.  Co.  v.  Upson,  etc.,  Co.,  40 
Fed.  471;  Otis  Bros.  Mfg.  Co.  v.  Crane  Bros. 
Mfg.  Co.,  27  Fed.  550  [affirmed  in  136  U.  S. 
646,  10  S.  Ct.  1072,  34  L.  ed.  553]  ;  Goodyear 
V.  Allvn,  10  Fed.  Cas.  No.  5,555,  6  Blatchf. 
33,  3  Fish.  Pat.  Cas.  37'^: ;  Goodyear  v.  New 
Jersey  Cent.  R.  Co.,  10  Fed.  Cas.  No.  5,563, 
1  Fish.  Pat.  Cas.  626,  2  Wall.  Jr.  356 ;  Stimp- 
son  V.  Rogers,  23  Fed.  Cas.  No.  13,457,  4 
Blatchf.  333. 

An  attorney  in  fact  cannot  bring  suit. 
Goldsmith  v.  American  Paper  Collar  Co.,  2 
Fed.  239,  18  Blatchf.  82. 

Selling  agent  cannot  bring  suit.  Adams 
V.  North  British  R.  Co.,  29  L.  T.  Rep.  N.  S. 
367. 

Only  those  having  interest  in  patent  should 
be  joined  as  plaintiffs.  Chisholm  v.  Johnson, 
106  Fed.  191. 

Amendment. —  Suit  should  not  be  dis- 
missed for  misjoinder  but  amendment  per- 
mitted (Tesla  Electric  Co.  v.  Scott,  97  Fed. 
588),  or  party  dismissed  from  suit  (Edgar- 
ton  V.  Breck,  'S  Fed.  Cas.  No.  4,279,  5  Ban. 
&  A.  42). 

Technical  defense  as  to  legal  ownership  by 
complainant  is  not  favored.  McMichael,  etc., 
Mfg.  Co.  P.  Ruth,  128  Fed.  706,  63  C.  C.  A, 
304  [reversing  123  Fed.  888]  ;  Kansas  City 
Hay-Press  Co.  v.  Devol,  81  Fed.  726,  26 
C.  C.  A.  578  [reversing  72  Fed.  717],  84 
Fed.  463,  28  C.  C.  A.  464;  A.  B.  Dick  Co.  v. 
Henry,  75  Fed.  388;  Kearney  v.  Lehigh  Val- 
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trust,  including  the  executor  or  administrator,  may  bring  suit  for  infringement 
in  liis  own  name.''^ 

b.  Licenses  —  (i)  In  SuiTB  Against  Stranoehs.  A  licensee  of  a  patent 
cannot  bring  a  suit  in  his  own  name,  either  at  law  or  in  equity,  for  its  infringe- 
ment by  a  stranger.''^  An  action  at  law  for  the  benefit  of  an  exclusive  license 
must  be  brought  in  the  name  of  the  patentee  alone.^^    A  suit  in  equity  may  be 


ley  R.  Co.,  27  Fed.  699;  Graham  v.  Mc- 
Cormick,  11  Fed.  859,  10  Bias.  39;  Graham  v. 
Geneva  Lake  Crawford  Mfg.  Co.,  11  Fed. 
138. 

Patentee  may  sue  for  past  infringement 

after  assigning  patent.  Moore  v.  Marsh,  7 
Wall.  (U.  S.)  515,  19  L.  ed.  37. 

That  territorial  assignee  may  sue  without 
joining  patentee  see  Waterman  v.  Mackenzie, 
138  U.  S.  252,  11  S.  Ct.  334,  34  L.  ed.  923; 
Wilson  V.  Rousseau,  4  How.  (U.  S.)  646,  11 
L.  ed.  1141;  Russell  v.  Kendall,  58  Fed.  381; 
Canton  Steel  Roofing  Co.  v.  Kanneberg,  51 
Fed.  599;  Bicknell  v.  Todd,  3  Fed.  Cas.  No. 
1,389,  Fish.  Pat.  Rep.  452,  5  McLean  236; 
Perry  v.  Corning,  19  Fed.  Cas.  No.  11,004, 
7  Blatchf.  195;  Washburn  v.  Gould,  29  Fed. 
Cas.  No.  17,214,  2  Robb  Pat.  Cas.  206,  3 
Story  122. 

Assignee  of  entire  interest  may  sue  with- 
out joining  patentee.  Waterman  v.  Macken- 
zie, 138  U.  S.  252,  11  S.  Ct.  334,  34  L.  ed. 
923;  Gayler  v.  Wilder,  10  How.  (U.  S.)  477, 
13  L.  ed.  504;  Lincoln  Ironworks  v.  W.  H. 
McWhirter  Co.,  131  Fed.  880;  Newton  v. 
Buck,  72  Fed.  777  [reversed  on  other  grounds 
in  77  Fed.  614,  23  C.  C.  A.  355];  Rapp  v. 
Kelling,  41  Fed.  792;  Siebert  Cylinder  Oil- 
Cup  Co.  V.  Beggs,  32  Fed.  790;  Herman  v. 
Herman,  29  Fed.  92;  Nellis  v.  Pennock  Mfg. 
Co.,  13  Fed.  451;  Seibert  Cylinder  Oil-Cup 
Co.  V.  Phillips  Lubricator  Co.,  10  Fed.  677; 
Jenkins  v.  Greenwald,  13  Fed.  Cas.  No.  7,270, 

I  Bond  126,  2  Fish.  Pat.  Cas.  37 ;  Suydam  v. 
Day,  23  Fed.  Cas.  No.  13,654,  2  Blatchf.  20, 
Fish.  Pat.  Rep.  88. 

Assignee  of  part  should  join  the  patentee 
with  liim.  Yates  V.  Great  Western  R.  Co.,  24 
Grant  Ch.  (U.  C.)  495. 

Conditions  in  the  assignment  do  not  neces- 
sarily take  away  the  right  of  assignee  to 
sue  alone.  Littlefield  v.  Perry,  21  Wall. 
(U.  S.)  205,  22  L.  ed.  577;  Union  Trust  Co. 
V.  Walker  Electric  Co.,  122  Fed.  814;  Piatt 
V.  Fire-Extinguisher  Mfg.  Co.,  59  Fed.  897,  8 
C.  C.  A.  357;  Russell  v.  Kern,  58  Fed.  382; 
Pope  Mfg.  Co.  V.  Clark,  40  Fed.  789;  Hobbio 
V.  Smith,  27  Fed.  650;  Frankfort  Wliisky 
Process  Co.  v.  Popper,  26  Fed.  336. 

51.  One  holding  legal  title  in  trust  may 
Buo.    Watcrniiin  v.  Mackenzie,  138  U.  S.  252, 

II  R.  C;t.  334,  34  L.  ed.  923;  Bryan  (;. 
Stevens,  4  Fed.  (Jas.  No.  2,066re ;  ])ii)ble  v. 
Augur,  7  Fed.  Cas.  No.  3,879,  7  Blatchf.  86; 
Knif-lil  V.  Cavit,  I'l  l<Vd.  Cns.  No.  7,H84. 

Executor  or  administrator  may  sue. —  Do 
Tya  V(n'gne  Rc^fi-igeni  ting  Much.  Co.  v. 
Fen  tlierHtone,  M7  1 1.  S.  209,  13  S.  Ct.  283, 
37  I;,  ed.  13H;  IlliiioiH  Cent.  R.  Co.  V.  Tur- 
rill,  110  IJ.  S.  .'lOl.  4  S.  Ct.  5,  28  L.  ed.  151; 
I'idvideiiee  Hiil)l)er  Cn.  V.  (Joodvear,  !)  Willi. 
(II.  S.)   7HH,  H)  L.  ed.  566;  May  v.  Logiui 
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County,  30  Fed.  250;  Hodge  v.  Nort'h  Mis- 
souri R.  Co.,  12  Fed.  Cas.  No.  6,561,  1  Dill. 
104,  4  Fish.  Pat.  Cas.  161. 

Assignee  of  foreign  administrator  may  sue, 
although  no  ancillary  letters  of  administra- 
tion taken  out.  Smith  v.  Mercer,  22  Fed.  Cas. 
No.  13,078,  5  Pa.  L.  J.  529. 

Heirs  need  not  join  administrator.  Haar- 
mann  v.  Lueders,  109  Fed.  325;  Hodge  f. 
North  Missouri  R.  Co.,  12  Fed.  Cas.  No. 
6,561,  1  Dill.  104,  4  Fish.  Pat.  Cas.  161. 

Assignee  of  heirs. —  One  having  assignment 
from  heirs  after  administrator  discharged 
has  title  and  may  sue.  Winkler  v.  Stude- 
baker  Bros.  Mfg.  Co.,  105  Fed.  190.  Cestui 
que  trust  for  profits  need  not  be  joined. 
Goodyear  v.  Day,  10  Fed.  Cas.  No.  5,566. 

Mortgagor  may  sue  without  joining  mort- 
gagee. Van  Gelder  v.  Sowerby  Bridge  United 
Dist.  Flour  Soc,  44  Ch.  D.  374,  59  L.  J.  Ch. 
535,  63  L.  T.  Rep.  N.  S.  132,  38  Wklj^  Rep. 
625. 

52.  Watertown  v.  Mackenzie,  138  U.  S.  252, 
11  S.  Ct.  334,  34  L.  ed.  923;  Birdsell  v. 
Shaliol,  112  U.  S.  485,  5  S.  Ct.  244,  28  L.  ed. 
768;  Paper-Bag  Mach.  Cases,  105  U.  S.  766, 
26  L.  ed.  959;  Gayler  v.  Wilder,  10  How. 
(U.  S.)  477,  13  L.  ed.  504;  Excelsior  Wooden 
Pipe  Co.  V.  Seattle,  117  Fed.  140,  55  C.  C.  A. 
156 ;  Bowers  Hydraulic  Dredging  Co.  v.  Vare, 
112  Fed.  63;  New  York  Continental  Jewell 
Filtration  Co.  v.  Sullivan,  111  Fed.  179; 
Chauche  v.  Pare,  75  Fed.  283,  21  C.  C.  A. 
329;  Moore  Mfg.,  etc.,  Co.  v.  Cronk  Hanger 
Co.,  69  Fed.  998;  Brush  Electric  Co.  v.  Cali- 
fornia Electric  Light  Co.,  52  Fed.  945,  3 
C.  C.  A.  368;  Rice  v.  Boss,  40  Fed.  195; 
Cottle  V.  Krementz,  25  Fed.  494;  Bogart  v. 
Hinds,  25  Fed.  484;  Wilson  v.  Cliickering,  14 
Fed.  917;  Gamewell  Fire-Alarm  Tel.  Co.  V. 
Brooklyn,  14  Fed.  255;  Blanchard  v.  El- 
dridge,"  3  Fed.  Cas.  No.  1,510,  2  Robb  Pat. 
Cas.  737,  1  Wall.  Jr.  337 ;  Grover,  etc.,  Sow- 
ing-Mach.  Co.  i'.  Sloat,  11  Fed.  Cas.  No. 
5,846,  2  Fish.  Pat.  Cas.  112;  Hill  v.  Whit- 
comb,  12  Fed.  Cas.  No.  6,502,  1  Ban.  &,  A. 
34,  Holmes  317,  5  Off.  Gaz.  430;  Nelson 
V.  McMann,  17  Fed.  Caa.  No.  10,109,  4  Ban. 
&  A.  203,  10  Blatchf.  139,  16  OIV.  Gaz.  761; 
Potter  r.  Holland,  19  Fed.  Caa.  No.  11.329, 
4  Blatclif.  200,  1  Fiah.  Pat.  Cas.  327;  San- 
ford  V.  Meaaor,  21  Fed.  Caa.  No.  12,314,  5 
Fiah.  Pat.  Caa.  411,  llolmea  149,  2  OIV.  (^az. 
470;  Suydam  v.  Day,  23  I'Vd.  Cas.  No.  13,654, 
2  lilatcl'if.  20,  Fish.  Pnt.  Rep.  88.  Compare 
Branini(>r  r.  Jones,  4  Fed.  Caa.  No.  1,806,  2 
Bond  100,  3  Fiah.  Pat.  Caa.  310. 

53.  Wutorman  v.  Mackenzie,  138  U.  S.  252. 
11  S.  Ct.  334,  34  \j.  ed.  923;  Birdaell  r. 
Sli.aliol,  112  IJ.  R.  485,  5  S.  Ct.  211,  28  L.  ed. 
768;  Coodyear  r.  MeUuniey,  10  Fed.  Cns. 
No.  5,571,  3  Blatchf.  32;  Nelaon  •('.  McMann, 
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broiio-lit  by  the  patentee  and  the  exclusive  licensee  together.^*  Indeed,  an  exclusive 
licensee  may  join  the  patentee  with  himi  as  party  complainant  even  against  his 
will.^^  But  a  simple  licensee  has  no  such  interest  as  to  make  him  either  a  neces- 
sary or  a  proper  party  to  an  infringement  suit.^''  Nor  is  a  licensee  whose  license 
is  not  such  as  to  amount  to  an  assignment  of  the  patent  a  necessary  party 
complainant  in  such  a  suit.'^^ 

(ii)  In  Suits  Against  Patentee.  Where,  however,  the  patentee  himself 
is  the  infringer,  the  licensee  may,  to  prevent  an  absolute  failure  of  justice,  sue 
him  in  equity  in  his  own  name.^^ 

8.  Persons  Liable  and  Parties  Defendant  —  a.  In  Actions  at  Law.  The 
general  principle  of  law  -is  that  all  who  participate  in  the  infringement  of  a 
patent  are  liable  in  an  action  at  law  for  damages  which  may  have  been  sustained 
by  the  patentee  by  reason  thereof.*'"  If  one  joint  owner  of  a  patent  for  a  machine 
uses  or  sells  such  patentee's  machine  without  the  authority  of  his  coowner  as 
respects  the  right  of  the  latter,  he  is  liable  to  an  action  at  law  by  such  coowner 
for  an  infringement  of  the  patent.''^  The  rule  is,  both  on  principle  and  authority, 
that  servants  and  agents  who  make  use  of  or  sell  for  another  a  patented  article 
are  liable  in  an  action  at  law  to  the  patentee  for  damages  sustained  by  him.*'^  A 


17  Fed.  Cas.  No.  10,109,  4  Ban.  &  A.  203, 
It)  Blatchf.  139,  16  Off.  Gaz.  761. 

54.  Waterman  v.  Mackenzie,  138  U.  S.  252, 
11  S.  Ct.  334,  34  L.  ed.  923;  Birdsell  v. 
Shaliol,  112  U.  S.  485,  5  S.  Ct.  244,  28  L.  ed. 
768;  Paper  Bag  Macli.  Cases,  105  U.  S.  766, 
26  L.  ed.  959 ;  ~  Littlefield  v.  Perry,  21  Wall. 
(U.  S.)  205,  22  L.  ed.  577;  Gayler  v.  Wilder, 
10  How.  (U.  S.)  477,  13  L.  ed.  504;  Wool- 
worth  V.  Wilson,  4  How.  (U.  S.)  712,  11 
L.  ed.  1171;  Daimler  Mfg.  Co.-  v.  Conklin, 
145  Fed.  955;  New  York  Continental  Jewell 
Filtration  Co.  v.  Sullivan,  111  Fed.  179; 
Sharpies  v.  Moseley,  etc.,  Mfg.  Co.,  75  Fed. 
595 ;  Dorsey  Eevolving  Harvester  Bake  Co.  v. 
Bradley  Mfg.  Co.,  7  Fed.  Cas.  No.  4,015,  1 
Ban.  &  A.  330,  12  Blatchf.  202;  Goodyear 
V.  McBurney,  10  Fed.  Cas.  No.  5,574,  3 
Blatchf.  32;  Nelson  v.  McMann,  17  Fed.  Cas. 
No.  10,109,  4  Ban.  &  A.  203,  16  Blatchf.  139, 
16  Off.  Gaz.  761. 

When  suit  by  patentee  alone  improper. — 
The  owner  of  a  patent  who  has  granted  an 
exclusive  license  thereunder  for  certain  ter- 
ritory cannot,  suing  alone,  recover  profits 
made  by  an  infringer  which,  but  for  tlie  in- 
fringement, would  have  inured  to  tlie  sole 
benefit  of  the  licensee.  Bredin  v.  Solmson, 
145  Fed.  944. 

55.  Excelsior  Wooden  Pipe  Co.  v.  Seattle, 
117  Fed.  140,  55  C.  C.  A.  156;  Excelsior 
Wooden-Pipe  Co.  v.  Allen,  104  Fed.  553,  44 
C.  C.  A.  30;  Brush  Electric  Co.  v.  California 
Electric  Light  Co.,  52  Fed.  945,  3  C.  C.  A. 
368;  Brush  Electric  Co.  v.  Electric  Imp.  Co., 
49  Fed.  73;  Brush-Swan  Electric  Light  Co. 
V.  Thomson-Houston  Electric  Co.,  48  Fed. 
224. 

Licensee  and  patentee  necessary  parties. — 

Where  an  exclusive  license  has  been  granted, 
the  licensee  and  the  patentee  are  both  neces- 
sary parties  to  an  infringement  suit.  Bowers 
Hydraulic  Dredging  Co.  v.  Vare,  112  Fed. 
63;  Hammond  v.  Hunt,  11  Fed.  Cas.  No. 
6,003,  4  Ban.  &  A.  111. 

56.  Blair  v.  Lippincott  Glass  Co.,  52  Fed. 
226. 


57.  Gayler  v.  Wilder,  10  How.  (U.  S.) 
477,  13  L.  ed.  504;  Shepherd  v.  Deitsch,  138 
Fed.  83  \_reversed  on  other  grounds  in  146 
Fed.  756,  77  C.  C.  A.  246] ;  Peters  v.  Union 
Biscuit  Co.,  120  Fed.  672;  Union  Switch, 
etc.,  Co.  V.  Jolinson  E,.  Signal  Co.,  52  Fed. 
867  \_reversed  on  other  grounds  in  55  Fed. 
487,  5  C.  C.  A.  204]  ;  Nellis  v.  Pennock  Mfg. 
Co.,  13  Fed.  451;  Aultman  v.  Holley,  2 
Fed.  Cas.  No.  650,  11  Blatclif.  317,  G  Fish. 
Pat.  Cas.  534,  5  Off.  Gaz.  3;  Potter  v.  Wil- 
son, 19  Fed.  Cas.  No.  11,342,  2  Fish.  Pat. 
Cas.  102. 

58.  Waterman  v.  Mackenzie,  138  U.  S.  252, 
11  S.  Ct.  834,  34  L.  ed.  923;  Littlefield  v. 
Perry,  21  Wall.  (U.  S.)  205,  22  L.  ed.  577; 
Smith  V.  Bidgely,  103  Fed.  875,  43  C.  C.  A. 
365;  Waterman  v.  Shipman,  55  Fed.  982,  5 
C.  C.  A.  371;  Adriance  v.  McCormick  Har- 
vesting Mach.  Co.,  55  Fed.  288  [affirmed  in 
56  Fed.  918,  6  C.  C.  A.  108]. 

59.  See,  generally.  Parties. 
Liability  of  counties  see  11  Cyc.  497. 
Liability  of  municipal  corporations  see  28 

Cvc.  49. 

'60.  Graham  v.  Earl,  82  Fed.  737;  Cramer 
V.  Fry,  68  Fed.  201;  National  Car-Brake 
Shoe  Co.  V.  Terre  Haute  Car,  etc.,  Co.,  19 
Fed.  514.  See  also  York,  etc.,  R.  Co.  i: 
Winans,  17  How.  (U.  S.)  30,  15  L.  ed.  27. 
But  see  United  Nickel  Co.  v.  Worthington, 
13  Fed.  392,  where  the  court  laid  down 
the  doctrine  that  only  those  persons  can  ba 
held  to  damages  who  own  or  have  some  in- 
terest in  the  business  of  making,  using,  or 
selling  the  thing  which  is  an  infringement; 
such  doctrine,  however,  being  disapproved  in 
Graham  v.  Earl,  supra. 

The  fact  that  a  postmaster  who  infringed 
a  patent  turned  the  moneys  saved  by  its  use 
over  to  the  government  does  not  affect  his 
personal  liability  to  such  patentee  for  such 
infringement.  Campbell  v.  James,  2  Fed. 
338.  18  Blatchf.  92. 

61.  Pitts  V.  Hall,  19  Fed.  Cas.  No.  11,193, 
3  Blatchf.  201. 

62.  Cramer  v.  Fray,  68  Fed.  201;  Bryee  V. 
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mere  purchaser  of  infringing  articles  is  not  liable  in  an  action  at  law  as  an 
infringer.^'*  Whenever  an  agent  of  a  corporation  proceeding  witiiin  the  general 
scope  of  his  powers  and  of  tlie  powers  delegated  to  it  by  jjiiri  infringes  a  patent, 
the  corporation  is  liable  to  the  patentee  in  an  action  at  law  for  damages.**  So 
too  where  a  private  corporation,  as  a  principal,  cooperates  with  another  corpora- 
tion in  the  infringement  of  a  patent,  it  is  directly  rebponsible  to  the  patentee  hi 
an  action  at  lavv  for  the  resulting  damage.''^  As  to  whether  an  action  at  law  may 
be  maintained  by  a  patentee  against  ofhcers  of  a  corporation  which  infringes  his 
patent,  there  is  a  conflict  of  authority  ;  some  cases  holding  that  such  an  action  is 
not  maintainable,  even  where  such  officers  personally  condncted  the  business 
which  constituted  the  infringement,''^  while  other  cases  hold  that  such  officers, 
whenever  they  actually  participate  in  the  infringement,  are  liable." 

b.  In  Suit's  in  Equity  —  (i)  Persons  Liable — (a)  Private  Corporations 
and  Their  Officers.  A  private  corporation  is  liable  in  a  suit  in  equity  to  recover 
profits  resulting  from  the  infringement  of  a  patent  by  one  of  its  agents  while  pro- 
ceeding within  the  scope  of  its  powers.*'^  A  suit  for  an  accounting  cannot  be 
maintained  against  an  individual  who  is  not  alleged  to  have  infringed  the  patent 
except  in  his  ofiicial  capacity  as  an  officer  of  the  corporation  charged  to  have  com- 
mitted the  infringement  where  it  is  not  shown  that  the  corporation  is  insolvent,™ 
or  that  there  is  any  other  obstacle  in  the  way  of  obtaining  full  relief  against  the 
corporation.''^  But  one  who  in  his  capacity  as  officer  of  a  private  corporation 
actively  participates  in  an  infringement  of  a  patent  by  it  will  be  restrained  by 
injunction.''^ 

(b)  Officers  of  United  States.  An  officer  of  the  United  States  is  personally 
liable  to  be  sued  at  law  for  his  own  infringement  of  a  patent,  notwithstanding  all 
of  his  acts  in  relation  thereto  were  performed  under  orders  of  the  government; 
but  a  suit  in  equity  will  not  lie  as  no  injunction  can  be  granted.''* 


Dorr,  4  Fed.  Gas.  No.  2,070,  3  McLean  582, 
2  Robb  Pat.  Gas.  302.  See  also  Morse  v. 
Davis,  17  Fed.  Gas.  No.  9,855,  5  BlatcM. 
40. 

63.  Blancliard's  Gun-Stock  Turning  Fac- 
tory V.  Jacobs,  3  Fed.  Gas.  No.  1,520,  2 
Blatchf.  69,  Fisli.  Pat.  Eep.  158. 

64.  Poppenhiisen  v.  New  Yoric  Gutta 
Percha  Gomb  Co.,  19  Fed.  Gas.  No.  11,283, 
2  Fish.  Pat.  Gas.  62.  See  also  York,  etc.,  R. 
Go.  V.  Winans,  17  How.  (U.  S.)  30,  15  L.  ed. 
27. 

65.  York,  etc,  R.  Go.  v.  Winans,  17  How. 
(U.  S.)  30,  15  L.  ed.  27. 

66.  United  Nickel  Go.  v.  Wortliington,  13 
Fed.  302. 

Unless  he  has  acted  beyond  the  scope  of 
his  powers  infringement  by  a  corporation 
causes  no  riglit  of  action  at  law  for  damages 
against  one  of  its  ofTicers  individually. 
Cazicr  v.  Mackie-Lovcioy  Mfg.  Go.,  138  Fe'd. 
654,  71  G.  G.  A.  104.' 

67.  National  Gar-Brake  Shoe  Co.  v.  Terre 
ITaiile  Gar,  etc.,  Co.,  19  Fed.  514.  Sec  also 
Gahoonn  Barnet  Mfg.  Go.  V.  Rubber,  etc., 
Ilarnnss  Co.,  45  Fed.  582. 

68.  Liability  of  counties  hoc  11  Cyc.  497. 
Liability  of  municipal  corporations  bpc  23 

Cyc.  49. 

69.  Kli/.abeth  American  Nicholson  Pave- 
ment Co.,  97  U.  S.  126,  24  L.  ed.  1000. 

70.  OlnnoHO  Sugar  Roftning  Co.  v.  St. 
Ijonis  Syriij),  etc.,  Co.,  135  Fed.  510;  lliittcr 
V.  (j.  Boillt-  Stopper  Co.,  I2S  Fed.  2S;), 
62  C.  C.  A.  652;  Crcenn  v.  Buckley,  120  Fed. 
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955  [reversed  on  other  grounds  in  135  Fed. 
520,  68  G.  G.  A.  70] ;  Loomis-Manning  Filter 
Go.  V.  Manhattan  Filter  Co.,  117  Fed.  325 
[affirmed  in  128  Fed.  1023]  ;  Bowers  v.  At- 
lantic, etc.,  Co.,  104  Fed.  887 ;  Mergenthaler 
Linotype  Co.  v.  Ridder,  05  Fed.  853 ;  Howard 
V.  St.' Paul  Plow- Works,  35  Fed.  743. 

71.  Loomis-Manning  Filter  Co.  v.  Man- 
hattan Filter  Co.,  117  Fed.  325  [affirmed  in 
128  Fed.  10231;  Mergenthaler  Linotype  Co. 
V.  Ridder,  65  Fed.  853. 

72.  Cahoone  Barnet  Mfg.  Co.  v.  Rubber, 
etc..  Harness  Co.,  45  Fed.  582;  Iowa  Barb 
Steel-Wire  Go.  v.  Soutliern  Barbed-Wire  Co., 
30  Fed.  123;  American  Cotton-Tie  Supply 
Go.  V.  McCready,  1  Fed.  Gas.  No.  295,  4 
Ban.  &  A.  588,  'l7  Blatchf.  291,  8  Reporter 
811,  17  0(T.  Gaz.  565;  Goodyear  r.  Phelps, 
10  Fed.  Gas.  No.  5,581,  3  Blatchf.  91;  Pop- 
penhusen  v.  Falkc,  19  Fed,  Gas.  No.  11,279, 
4  Blatchf.  493,  2  Fish.  Pat.  Gas.  181.  Omccrs 
of  non-resident  corporation,  made  defendants 
and  served  with  process  in  a  suit  for  in- 
fringement of  a  patent  while  acting  for  tlio 
corporation,  may  be  restrained  from  such 
infringement,  although  the  corporation  is 
not  a  iiarly,  and  is  not  within  U\o.  jurisdic- 
tion of  the  court.  Edison  Electric  Lirrht  Co. 
V.  Packard  Electric  Co.,  01  Fed,  1002. 

73.  Belknap  r.  Sohild.  161  U.  S.  10,  16 
S,  Ct,  443,  40  L.  ed.  599;  Tulernational  Postal 
Su]i|)ly  Co,  V.  Bruce,  114  l''ed.  50!)  \n/firnicd 
in  132  Fed.  1006,  65  C,  G.  A.  1:10  (nffirmrd 
in  194  [T.  S.  (iOl,  24  S.  Ct.  820,  48  L,  ed. 
1134)1;  Head  V.  Porter.  48  Fed.  481;  Fore- 
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(o)  Joint  Owner  of  Patent.  A  joint  owner  of  a  patent  who  uses  an  infringing 
device  is  liable  in  equity  to  his  coowner  for  the  wrong  done.''^ 

(d)  Agents  and  Servants.  One  who  as  agent  for  another  person  sells  an 
article  which  is  an  infringement  of  a  patent  may  be  restrained  by  injunction," 
even  where  he  had  no  pecimiary  interest  in  the  sale;™  but  such  an  agent  is  not 
liable  to  be  compelled  to  account  to  the  patentee  for  the  profits  of  the  sale  of  the 
infringing  article/^  unless  it  appears  that  he  was  pecuniarily  interested  in  the  sale.''^ 
And  tlie  use  by  one  as  the  agent  of  another  person  of  a  patented  device  does  not 
render  him  liable  to  account  for  infringement  of  the  patent.™ 

(e)  Joint  and  Several  Liability.  All  persons  participating  in  the  infringement 
of  a  patent  are  jointly^"  or  severally liable  on  a  bill  for  such  an  infringement. 

(ii)  Parties  —  (a)  In  General.  Officers  of  a  private  corporation  are  neither 
necessary  nor  proper  parties  defendant  in  a  suit  in  equity  against  the  corporation 
for  the  infringement  of  a  patent,  where  they  perform  no  act  of  infringement,^* 
and  were  not  pecuniarily  interested  therein  but  such  officers,  where  they  have 
personally  infringed  and  are  joint  tort-feasors,  may  be  made  co-defendants  with  a 
corporation,^''  and  may  also,  for  injunctive  purposes,  be  made  co-defendants,  where 
they  have,  in  their  capacity  as  officers  of  a  corporation,  actively  participated  in  an 
infringement.^^    The  owner  of  infringing  machines  and  a  lessee  frona  him  may 


hand  v.  Porter,  15  Fed.  256.  But  see  James 
i;.  Campbell,  104  U.  S.  35G,  26  L.  ed.  786. 

74.  Herring  v.  Gas  Consimiers'  Assoc.,  9 
Fed.  556,  3  McCrary  206. 

75.  Featlierstone  v.  Ormonde  Cycle  Co.,  53 
Fed.  110;  Steiger  v.  Heidelberger,  4  Fed. 
455,  18  Blatchf.  426;  Buck  v.  Cobb,  4  Fed. 
Cas.  No.  2,079,  Brunn.  Col.  Cas.  550;  Good- 
year V.  Plielps,  10  Fed.  Cas.  No.  5,581,  3 
Blatclif.  91;  Maltby  V.  Bobo,  16  Fed.  Cas. 
No.  8,998,  2  Ban.  &  A.  459,  14  Blatchf.  53. 

76.  Featherstone  v.  Ormonde  Cycle  Co.,  53 
Fed.  110;  Maltby  V.  Bobo,  16  Fed.  Cas.  No. 
8,998,  2  Ban.  &  A.  459,  14  Blatchf.  53. 

77.  Featherstone  v.  Ormonde  Cycle  Co.,  53 
Fed.  110.  See  also  Young  v.  Foerster,  37 
Fed.  203. 

78.  Steiser  v.  Heidelberger,  4  Fed.  455,  18 
Blatclif.  426. 

79.  Emigh  v.  Chamberlain,  8  Fed.  Cas.  No. 
4,447,  1  Biss.  367,  2  Fish.  Pat.  Cas.  192.  A 
workman,  however,  who  uses  an  infringing 
article,  his  own  property,  is  liable  to  be  com- 
pelled to  account  to  the  patentee.  Wooster 
V.  Marks,  30  Fed.  Cas.  No.  18,038,  5  Ban. 
&  A.  50,  17  Blatchf.  368,  9  Reporter  201. 

80.  American  Bell  Tel.  Co.  Albright,  32 
Fed.  287;  Jennings  v.  Dolan,  29  Fed.  861. 

Applications  of  rule. — Where  one  defendant 
operates  a  planing  machine  and  two  others 
owned  it,  an  injunction  should  properly  is- 
sue against  the  three.  Woodworth  v.  Ed- 
wards, 30  Fed.  Cas.  No.  18,014,  2  Robb  Pat. 
Cas.  610,  3  Woodb.  &  M.  120.  Where  one 
who  has  contracted  to  erect  a  building  lets 
a  portion  of  the  Avork  to  a  sul  contractor, 
and  in  the  prosecution  of  their  respective 
parts  each  infringes  the  patent  rights  of 
another,  both  are  liable  as  joint  infringers. 
Jackson  v.  Nagle,  47  Fed.  703. 

Where  there  is  a  privity  of  connection  be- 
tween the  different  defendants  with  reference 
to  the  subject-matter  of  the  action,  they  are 
jointly  liable  on  a  bill  for  infringing  a  pat- 
ent. Wells  V.  Jacques,  29  Fed.  Cas.  No. 
17,398,  1  Ban.  &  A.  60,  5  Off.  Gaz.  364. 


Although  when  it  comes  to  an  accounting, 
complainant  must  prove  that  a  given  defend- 
ant is  liable  to  him  in  profits  or  damages, 

under  risk  of  which  the  court  may  possibly 
order  concerning  costs,  yet  an  injunction 
should  go  against  all  of  the  defendants  par- 
ticipating in  the  infringement.  Standard 
Paint  Co.  v.  Bird,  65  Fed.  509  [reversed  on 
other  grounds  in  68  Fed.  483,  15  C.  C.  A. 
516];  Starrett  V.  Athol  Mach.  Co.,  14  Fed. 
910. 

Defendants  held  not  jointly  liable. —  Con- 
tractors laid  a  pavement  for  a  city  which 
infringed  the  patent  of  one  A,  and  the  city 
paid  them  as  much  therefor  as  it  would  have 
paid  to  A  had  he  done  the  work,  thus  realiz- 
ing no  profits  from  the  infringement.  It 
was  held  that  in  a  suit  in  equity  to  recover 
profits  against  the  city  and  the  contractors, 
notwithstanding  the  latter  answered  jointly, 
the  latter  alone  were  responsible,  although 
the  former  might  have  been  enjoined  before 
the  completion  of  the  work  and  would  un- 
doubtedly have  been  liable  in  an  action  for 
damages.  Elizabeth  v.  American  Nicholson 
Pavement  Co.,  97  U.  S.  126,  24  L.  ed.  1000. 

81.  Jennings  v.  Dolan,  29  Fed.  861. 

82.  Hutter  v.  De  Q.  Bottle  Stopper  Co.,  128 
Fed.  283,  62  C.  C.  A.  652. 

83.  Matthews,  etc.,  Mfg.  Co.  v.  Trenton 
Lamp  Co.,  73  Fed.  212. 

84.  Whiting  Safety  Catch  Co.  v.  Western 
Wheeled  Scraper  Co.,  148  Fed.  396;  Iowa 
Barb  Steel- Wire  Co.  V.  Southern  Barbed-Wire 
Co.,  30  Fed.  123. 

On  a  complaint  alleging  that  a  corporation 
and  its  president  have  infringed  plaintiff's 
jjatent,  the  joining  of  the  president  as  co- 
defendant  with  the  corporation  is  proper, 
although  there  is  no  specific  allegation  that 
he  directed  or  participated  in  the  infringe- 
ment complained  of.  Cleveland  Forge,  etc.,' 
Co.  V.  U.  S.  Rolling-stock  Co.,  41  Fed. 
476. 

85.  Nichols  v.  Pearce,  18  Fed.  Cas.  No. 
10,246,  7  Blatchf.  5. 
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be  joined  as  defendants  in  a  suit  for  infringement.®^  And  a  corporation  and  an 
individual  may  be  joined  as  defendants  in  a  suit  for  infringement  of  a  patent, 
where  it  is  alleged  that  tlie  individual  defendant  ovt^ns  practically  all  the  stock  of 
the  corporation  and  personally  directs  its  affairs,  and  that  they  conspired  together 
to  commit  the  acts  of  infringement.®^  A  party  alleged  to  be  encouraging  the  manu- 
facture and  sale  by  the  other  defendants  of  the  infringing  device  and  v?ho  was 
closely  connected  with  the  transactions  complained  of  is  a  proper  party  to  the  bill.®' 

(b)  Heceivers  of  Private  Corporation.  A  private  corporation  and  its  receiver 
may  be  joined  as  defendants  in  a  bill  for  the  infringement  of  a  patent.®^ 

(c)  Agents  and  Servants.  One  who  is  pecuniarily  interested  in  the  manufac- 
tui'e  of  an  infringing  article  and  acts  as  agent  for  its  sale  may  be  joined  with  the 
manufacturer  as  a  defendant  in  a  suit  for  the  infringement.^ 

e.  Addition  op  Substitution  of  Parties.  The  ordinary  rules  apply  as  to  the 
addition  or  substitution  of  parties.^' 

9.  Joinder  of  Causes  of  Action.  A  single  suit  may  be  brought  for  the  infringe- 
ment of  several  patents  where  the  inventions  covered  by  those  patents  are  embodied 
in  one  infringing  process,  machine,  manufacture,  or  composition  of  matter.^^  In 
the  absence  of  such  conjoint  use,  a  single  suit  cannot  be  maintained.^^ 


86.  Wells  V.  Jacques,  29  Fed.  Cas.  No. 
17,398,  1  Ban.  &  A.  60,  5  Off.  Gaz.  364. 

87.  Whiting  Safety  Catch  Co.  v.  Western 
Wheeled  Scraper  Co.,  148  Fed.  396. 

88.  Simplex  Electric  Heating  Co.  v.  Leon- 
ard, 147  Fed.  744,  148  Fed.  1023. 

89.  Union  Switch,  etc.,  Co.  v.  Philadelphia, 
etc.,  R.  Co.,  69  Fed.  833. 

90.  Lattimore  Mfg.  Co.  v.  Jones,  133  Fed. 
550  [reversed  on  other  grounds  in  138  Fed. 
62,  70  C.  C.  A.  558]. 

91.  See  cases  cited  infra,  this  note. 
Survivor. —  Upon  the  death  of  defendant 

cause  of  action  survives  against  estate  and 
the  suit  may  be  revived.  Griswold  v.  Hilton, 
87  Fed.  256;  Head  v.  Porter,  70  Fed.  498; 
Hohorst  V.  Howard,  37  Fed.  97;  Kirk  v. 
Du  Bois,  28  Fed.  460;  Smith  v.  Baker,  22 
Fed.  Cas.  No.  13,010,  1  Ban.  &  A.  117,  5 
Off.  Cxaz.  496,  10  Phila.  (Pa.)  221.  Contra, 
Draper  v.  Hudson,  7  Fed.  Cas.  No.  4,069,  6 
Fish.  Pat.  Cas.  327,  Holmes  208,  3  Off.  Gaz. 
354. 

Suit  against  administrator  survives  after 
finding  of  infringement  and  reference  to 
master.  Atterbury  v.  Gill,  2  Fed.  Cas.  No. 
638,  3  Ban.  &  A.  174,  2  Flipp.  239,  13  Off. 
Gaz.  276. 

Substitution  or  joinder  of  assignee. — As- 
signee after  suit  may  be  substituted  by  orig- 
inal bill  in  the  nature  of  a  supplemental 
bill  (Leadam  v.  Ringgold,  140  Fed.  611; 
Ross  V.  Ft.  Wayne,  63  Fed.  466,  11  C.  C.  A. 
288)  ;  but  assignee  after  suit  not  joined 
whore  no  right  to  past  damages  (New  York 
Belting,  etc.,  Co.  u.  New  Jersey  Car-Spring, 
etc.,  Co.,  47  Fed.  504). 

The  owner  of  an  equitable  right  or  interest 
in  a  patent  may  Ix;  added  as  complainant 
upon  rcqiK^Ht.  PattcrHcm  v.  Stapler,  7  Fed. 
210. 

Intervention. —  The  general  rulcH  as  to  in- 
tervention of  (larticH  apply.  Ring  Refrig- 
erator, <■((•.,  Co.  V.  St.  IjouiH  lee  Mfg.,  etc., 
Co.,  67  Fed.  535;  Standard  Oil  Co.  v.  Soiitli- 
rrn  I'ae.  Co.,  M  Fed,  521,  4  C.  0.  A.  401; 
'I'lioniiiH-lluHton  lOlcctric  ('o.  v.  Sperry  Eloc- 
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trie  Co.,  46  Fed.  75;  Curran  v.  St.  Charles 
Car  Co.,  32  Fed.  835. 

Addition  of  defendant  by  supplemental  bill 
see  Parkhurst  v.  Kinsman,  18  Fed.  Cas.  No. 
10,758,  2  Blatchf.  72,  Fish.  Pat.  Rep.  175, 
8  N.  Y.  Leg.  Obs.  73. 

92.  Kansas  City  Hay-Press  Co.  v.  Devol, 
81  Fed.  726,  26  C.  C.  A.  578;  Huber  v.  Myers 
Sanitary  Depot,  34  Fed.  752;  Deering  v. 
Winona  Harvester  Works,  24  Fed.  90;  Case 
V.  Redfield,  5  Fed.  Cas.  No.  2,494,  4  McLean 
526,  2  Robb  Pat.  Cas.  741 ;  Gillespie  v.  Cum- 
mings,  10  Fed.  Cas.  No.  5,434,  1  Ban.  &  A. 
587,  3  Sawv.  259;  Nourse  v.  Allen,  18  Fed. 
Cas.  No.  10"',367,  4  Blatchf.  376,  3  Fish.  Pat. 
Cas.  63;  Richardson  v.  Noyes,  20  Fed.  Cas. 
No.  11,792,  2  Ban.  &  A.  398,  10  Off.  Gaz. 
507. 

Where  conjoint  use  is  alleged,  the  bill  is 

not  multifarious.  Edison  Phonograph  Co.  v. 
Victor  Talking  Mach.  Co.,  120  Fed.  305; 
Continental  Gin  Co.  v.  F.  H.  Lummus  Sons' 
Co.,  110  Fed.  390;  Elliott,  etc.,  Book-Type- 
writer Co.  V.  Fisher  Typewriter  Co.,  109  Fed. 
330. 

Allegation  that  the  inventions  are  used  in 
one  machine  is  a  sufficient  allegation  of  con- 
joint use.  Horman  Patent  Mfg.  Co.  v. 
Brooklyn  City  R.  Co.,  12  Fed.  Cas.  No.  6,703, 
4  Ban.  &  A.  86,  15  Blatchf.  444,  7  Reporter 
295. 

Proof  of  the  conjoint  use  of  several  in- 
ventions but  not  all  will  sustain  the  suit. 
Clnsholm  v.  Johnson,  106  Fed.  191 ;  Kansas 
City  Hay-Press  Co.  V.  Devol,  81  Fed.  72C,  26 
C.  "C.  A.  578. 

Validity  of  patents  and  damages  are  de- 
termined separately  for  each.  Consolidated 
lOIeetric  Light  Co.  v.  Brush-Swan  Electric 
Light  Co.,  20  Fed.  502. 

in  England,  whore  siiit  is  brought  on  nu- 
ni(M-ous  iinloiiis,  i)laintill'  may  bo  required  to 
liniilr  (he  nuiubor.  Saccharin  Cori>.  r.  Wild, 
[19031  1  Ch.  '110,  72  L.  J.  CI).  272,  88  L.  T. 
1ioi>.  N.  S.  101  ;  Saccharin  Cor]).  V.  White,  88 
L.  T.  Pop.  N.  S.  850. 

93.  Loud(Mi  Mach.  Co.  r.  Ward,  90  Fed. 
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10.  Suit  on  Separate  Claims  of  One  Patent.  Suit  may  be  maintained  upon 
some  of  the  claims  of  a  patent  and  not  others,"''  and  it  is  not  defeated  by  the 
invalidity  of  the  others."^ 

11.  Injunctions"'^  —  a.  In  General.  Injunctions  are  granted  to  preserve  prop- 
erty rights  in  patents  upon  tiie  same  principle  that  they  are  granted  to  preserve 
other  property  rights  and  the  same  general  rules  control."^ 


232;  Diamond  Match  Co.  v.  Ohio  Match 
Co.,  80  Ffd.  117;  Rose  v.  Hirsh,  77  Fed.  409, 
23  C.  C.  A.  246  [.affirming  71  Fed.  881]; 
Union  Switch,  etc.,  Co.  v.  Philadelphia,  etc., 
R.  Co.,  68  Fed.  913;  Griffith  v.  Segar,  29 
Fed.  707 ;  Shickle  'V.  South  St.  Louis  Foundry 
Co.,  22  Fed.  105;  Consolidated  Electric  Light 
Co.  V.  Brush-Swan  Electric  Light  Co.,  20 
Fed.  502;  Lilliendahl  v.  Detwiller,  18  Fed. 
170;  Barney  V.  Peck,  16  Fed.  413;  Nellis  t'. 
Pennock  Mfg.  Co.,  13  Fed.  451;  Hayes  v. 
Dayton,  8  Fed.  702,  18  Blatchf.  420. 

94.  U.  S.  Rev.  St.  (1878)  §  4922  [U.  S. 
Comp.  St.  (1901)  p.  3396];  Gordon  v.  War- 
der, 150  U.  S.  47,  14  S.  Ct.  32,  37  L.  ed. 
992;  Russell  v.  Winchester  Repeating  Arms, 
97  Fed.  634;  Blake  v.  Smith,  3  Fed.  Cas.  No. 
1,502;  Cook  V.  Ernest,  6  Fed.  Cas.  No.  3,155, 

5  Fish.  Pat.  Cas.  396,  1  Woods  195,  2  Off. 
Gaz.  89;  McComb  v.  Brodie,  15  Fed.  Cas. 
No.  8,708,  5  Fish.  Pat.  Cas.  384,  1  Woods 
153,  2  Off:  Gaz.  117;  Moody  v.  Fiske,  17 
Fed.  Cas.  No.  9,745,  2  Mason  112,  1  Robb 
Pat.  Cas.  312;  Wyeth  v.  Stone,  30  Fed.  Cas. 
No.  18,107,  2  Robb  Pat.  Cas.  23,  1  Stoiy  273. 

95.  U.  S.  Rev.  St.  (1878)  §§  4917,  4922 
[U.  S.  Comp.  St.  (1901)  pp.  3393,  3396]; 
Whitney  v.  Boston  R.  Co.,  50  Fed.  72  [re- 
versed on  other  grounds  in  53  Fed.  913]; 
Burdett  v.  Estey,  4  Fed.  Cas.  No.  2,145,  4 
B_an.  &  A.  7,  15  Blatchf.  349,  15  Off.  Gaz. 
877.    See  also  supra,  IX. 

96.  See,  generally,  Injunctions,  22  Cyc. 
724. 

97.  Westinghouse  Air-Brake  Co.  v.  Car- 
penter, 32  Fed.  484;  Keves  1\  Pueblo  Smelt- 
ing, etc.,  Co.,  31  Fed.  560;  Brick  v.  Staten 
Island  R.  Co.,  25  Fed.  553;  Merriam  v. 
Smith,  11  Fed.  588;  American  Cotton-Tie  Co. 
r.  MeCreadv,  1  Fed.  Cas.  No.  295,  4  Ban. 

6  A.  588,  17  Blatchf.  291,  8  Reporter  811, 
17  Off.  Gaz.  565;  Cook  v.  Ernest,  6  Fed. 
Cas.  No.  3.155,  5  Fish.  Pat.  Cas.  396,  1 
Woods  195,  2  Off.  Gaz.  89 ;  Sargent  v.  Earned, 
22  Fed.  Cas.  No.  12,364,  2  Curt.  340. 

Even  where  a  license  contract  is  alleged  an 
injunction  may  be  granted. —  Busch  i-.  Jones, 
184  U.  S.  598,  22  S.  Ct.  511,  46  L.  ed.  707; 
Hat-Sweat  Mfg.  Co.  v.  Porter,  34  Fed.  745; 
Brown  v.  Lapham,  27  Fed.  77,  23  Blatchf. 
475. 

Gambling  device. —  Injunction  will  not  be 
granted  on  patent  covering  gambling  device. 
Reliance  Novelty  Co.  v.  IDworzek,  80  Fed. 
902. 

Use  in  public  contract. — An  infringer  may 
be  enjoined,  although  the  device  was  used 
in  a  public  contract  which  the  patentee 
could  not  get.  Colgate  v.  International 
Ocean  Tel.  Co.,  6  Fed.  Cas.  No.  2,993,  4  Ban. 
*  A.  609,  17  Blatchf.  308,  9  Reporter  166, 
17  Off.  Gaz.  194. 


Use  for  government. —  No  injunction 
against  government  officer  using  invention 
for  government.  International  Postal  Sup- 
ply Co.  V.  Bruce,  114  Fed.  509  [affirmed  in 
132  Fed.  1006,  65  C.  C.  A.  130  {affirmed  in 
194  U.  S.  601,  24  S.  Ct.  820,  48  L.  ed. 
1134)]. 

A  contributory  infringer  may  be  enjoined. 
Thomson-Houston  Electric  Co.  v.  Ohio  Brass 
Co.,  80  Fed.  712,  26  C.  C.  A.  107. 

A  mere  user  may  be  enjoined  (Busch  i). 
Jones,  16  App.  Cas.  (D.  C.)  23;  Bresnahan 
V.  Tripp  Giant  Leveller  Co.,  72  Fed.  920,  19 
C.  C.  A.  237;  Thompson  v.  American  Bank- 
Note  Co.,  35  Fed.  203;  Tucker  v.  Burditt,  24 
Fed.  Cas.  No.  14,216,  4  Ban.  &  A.  569),  but 
only  in  a  clear  case  (Jefferson  Electric  Light, 
etc.,  Co.  V.  Westinghouse  Electric,  etc.,  Co., 
134  Fed.  392,  67  C.  C.  A.  189;  Westing- 
house Air-Brake  Co.  v.  Burton  Stock-Car 
Co.,  70  Fed.  619;  Howe  v.  Newton,  12  Fed. 
Cas.  No.  6,771,  2  Fish.  Pat.  Cas.  531;  Mor- 
ris V.  Lowell  Mfg.  Co.,  17  Fed.  Cas.  No. 
9,833,  3  Fish.  Pat.  Cas.  67). 

Although  the  patentee  has  never  used  the 
invention  himself  an  injunction  may  be 
granted.  Crown  Cork,  etc.,  Co.  r.  Aluminum 
Stopper  Co.,  108  Fed.  845,  48  C.  C.  A.  72; 
Campbell  Printing-Press  Mfg.  Co.  v.  Man- 
hattan R.  Co.,  49  Fed.  930;  American  Bell 
Tel.  Co.  V.  Cushman  Tel.,  etc.,  Co.,  36  Fed. 
488,  1  L.  R.  A.  799. 

Actual  infringement  is  not  necessary  to 
warrant  an  injunction. — An  injunction  may 
be  granted  if  an  intent  to  infringe  is  es- 
tablished. Westinghouse  Mach.  Co.  v.  Press 
Pub.  Co.,  127  Fed.  822  [reversed  on  other 
groimds  in  135  Fed.  767,  68  C.  C.  A.  469]; 
National  Meter  Co.  v.  Thomson  Meter  Co., 
106  Fed.  531;  Brill  r.  St.  Louis  Car  Co.,  80 
Fed.  909;  Johnson  R.  Signal  Co.  v.  Union 
Switch,  etc.,  Co.,  55  Fed.  487,  5  C.  C.  A.  204 ; 
Sessions  v.  Gould,  49  Fed.  855  [affirmed  in 
63  Fed.  1001,  11  C.  C.  A.  546]  ;  Butz  Thermo- 
Electric  Regulator  Co.  v.  Jacobs  Electric  Co., 
36  Fed.  191 ;  Poppenhusen  v.  New  York 
Gutta  Percha  Comb  Co.,  19  Fed.  Cas.  No. 
11,281,  4  Blatchf.  184,  2  Fish.  Pat.  Cas.  74; 
Woodworth  v.  Stone,  30  Fed.  Cas.  No.  18,021, 
2  Robb  Pat.  Cas.  296,  3  Story  749 ;  Frearson 
V.  Loe,  9  Ch.  D.  48,  27  Wkly.  Rep.  183. 

Restraining  complainant  from  bringing 
further  suits. —  In  a  suit  for  infringement  of 
a  patent,  a  court  of  equity  has  the  power 
upon  petition  of  defendant  to  restrain  com- 
plainant from  bringing  further  suits  against 
the  purchasers  or  users  of  the  patented  arti- 
cle, and  will  do  so  when  it  appears  that  the 
suits  are  vexatiotis  and  oppressive.  National 
Cash-Register  Co.  v.  Boston  Cash  Indicator, 
etc.,  Co.,  41  Fed.  51 ;  Ide  v.  Ball  Engine  Co., 
31  Fed.  901;  Allis  v.  Stowell,  16  Fed.  783; 
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b.  Preliminary  Injunction  —  (i)  In  General.  A  preliminary  injunction  is 
granted  only  iu  the  disci'etioa  of  the  court"'*  to  prevent  iri*eparable  injury,'-*  and 
the  right  to  and  necessity  for  the  injunction  must  be  clearly  shown.'  The  court 
will  not  attempt  to  decide  doubtful  questions  on  motion  for  a  preliminary  injunc- 
tion.^   In  case  of  donbt  such  injunction  will  not  be  granted,^  especially  where 


Motte  V.  Bennett,  17  Fed.  Cas.  No.  9,884,  2 
Fish.  Pat.  Cas.  G42. 

Where  plaintiff  is  guilty  of  deception  in- 
junction will  be  refused.  Ironclad  Mfg.  Co. 
V.  Sugar  Loaf  Dairy  Co.,  140  Fed.  108. 

98.  American  Nicholson  Pavement  Co.  V. 
Elizabeth,  1  Fed.  Cas.  No.  312,  4  Fish.  Pat. 
Cas.  189,  18  Pittsb.  Leg.  J.  (Pa.)  83;  Earth 
Closet  Co.  V.  Fenner,  8  Fed.  Cas.  No.  4,249,  5 
Fish.  Pat.  Cas.  15;  Irwin  v.  Dane,  13  Fed. 
Cas.  No.  7,081,  2  Biss.  442,  4  Fish.  Pat.  Cas. 
359;  Potter  v.  Whitney,  19  Fed.  Cas.  No. 
11,341,  3  Fish.  Pat.  Cas.  77,  1  Lowell  87; 
Union  Paper-Bag  Mach.  Co.  v.  Binney,  24 
Fed.  Cas.  No.  14,387,  5  Fish.  Pat.  Cas.  lOG. 

The  court  has  no  discretion  even  after  de- 
cision on  appeal  holding  that  the  patent  is 
valid  and  infringed.  In  re  Chicago  Sugar 
Eefming  Co.,  87  Fed.  750,  31  C.  C.  A.  221. 

Even  after  hearing  on  the  merits  a  tem- 
porary injunction  may  be  granted.  Cimiotti 
Unhairing  Co.  V.  American  Fur  Refining  Co., 
117  Fed.  623. 

Notice. —  May  be  granted  without  notice. 
Yiiengling  v.  Johnson,  30  Fed.  Cas.  No. 
18,195,  3  Ban.  &  A.  99,  1  Hughes  607. 

99.  Irreparable  injury  is  the  foundation 
for  motion  for  injunction.  Bowers  Dredging 
Co.  V.  New  York  Dredging  Co.,  77  Fed.  980; 
Colimibia  Wire  Co.  v.  Freeman  Wire  Co.,  71 
Fed.  302;  Norton  v.  Eagle  Automatic  Can 
Co.,  57  Fed.  929;  New  York  Grape  Sugar 
Co.  V.  American  Grape  Sugar  Co.,  10  Fed. 
835,  20  Blatchf.  386;  Batten  v.  Silliman,  2 
Fed.  Cas.  No.  1,106,  3  Wall.  Jr.  124;  Dorsey 
Revolving  Harvester  Rake  Co.  v.  Bradley 
Mfg.  Co.,  7  Fed.  Cas.  No.  4,015,  1  Ban.  &  A. 
330,  12  Blatchf.  202;  Morris  v.  Lowell  Mfg. 
Co.,  17  Fed.  Cas.  No.  9,833,  3  Fish.  Pat.  Cas. 
67;  North  v.  Kershaw,  18  Fed.  Cas.  No. 
10,311,  4  Blatchf.  70;  Parker  v.  Sears,  18 
Fed.  Cas.  No.  10,748,  1  Fish.  Pat.  Cas.  93, 
4  Pa.  L.  J.  443. 

1.  International  Tooth-Crown  Co.  v.  Mills, 
22  Fed.  659 ;  Cooper  v.  Matthcys,  6  Fed.  Cas. 
No.  3,200,  5  Pa.  Jv.  J.  38;  Parker  v.  Sears,  18 
Fed.  Cas.  No.  10,748,  1  Fish.  Pat.  Cas.  93, 
4  Pa.  L.  J.  443;  Sickels  v.  Youngs,  22  Fed. 
Cas.  No.  12,838,  3  Blatchf.  293. 

2.  Tliomson-ITouston  ]<ilpctric  Co.  v.  Exeter 
Co.,  110  Fed.  986;  Spragnc  I'^loctric  R.,  etc., 
Co.  V.  Nassau  Electric  R.  Co.,  95  Fed.  821, 
37  C.  C.  A.  286;  Wolsbach  Light  Co.  v. 
Apollo  Incandescent  Gaslight  Co.,  94  Fed. 
1005. 

3.  Bridson  v.  McAlpine,  8  Beav.  229,  50 
Eng.  Reprint  !)0 ;  Bacon  ().  Spottiswoode,  1 
Beav.  382,  3  Jnr.  476,  994,  17  Eng.  Cli.  3S2, 
48  Eng.  Bci)rint  «H8,  4  Myl.  &  (!.  433,  IS 
Eng.  Cli.  433,  41  Eng.  Reprint  167;  Collard 
V.  All.Mion,  4  M.vl.  &  C.  4H7,  18  Eng.  V\\.  487, 
41  Mng.  Reprint  188;  Goodwin  Fader,  19 
Can.  L,  T.  Occ.  Notim  364. 
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Refused  where  infringement  doubtful  see 

Thomson-Houston  Electric  Co.  v.  Wagner 
Electric  Mfg.  Co.,  l30  Fed.  902;  Armat  Mov- 
ing Picture  Co.  v.  Edison  Mfg.  Co.,*  125  Fed. 
939,  00  C.  C.  A.  380;  Stearns-Roger  Mfg. 
Co.  V.  Brown,  114  Fed.  939,  52  C.  C.  A.  559; 
National  Folding-Box,  etc.,  Co.  v.  Munson, 

99  Fed.  80 ;  National  Folding-Box,  etc.,  Co. 
V.  Brown,  98  Fed.  437;  Blakey  v.  National 
Mfg.  Co.,  95  Fed.  136,  37  C.  C.  A.  27;  Con- 
solidated Fastener  Co.  v.  American  Fastener 
Co.,  94  Fed.  523;  Whippany  Co.  v.  United 
Indurated  Fibre  Co.,  87  Fed.  215,  30  C.  C.  A. 
015;  Menasha  Pulley  Co.  v.  Dodge,  85  Fed. 
971,  29  C.  C.  A.  508,  86  Fed.  904,  30  C.  C.  A. 
455;  Societe  Anonyme,  etc.,  v.  Allen,  84  Fed. 
812;  American  Pneumatic  Tool  Co.  v.  Bige- 
low  Co.,  77  Fed.  988,  23  C.  C.  A.  603;  Union 
Switch,  etc.,  Co.  v.  Philadelphia,  etc.,  R.  Co., 
75  Fed.  1004;  Western  Tel.  Constr.  Co.  v. 
Stromberg,  66  Fed.  550;  George  Ertel  Co. 
V.  Stahl,  65  Fed.  519,  13  C.  C.  A.  31;  Brush 
Electric  Co.  v.  Electric  Storage  Battery  Co., 
64  Fed.  775;  Hammond  Buckle  Co.  T.  Good- 
year Rubber  Co.,  49  Fed.  274;  Standard 
Paint  Co.  v.  Reynolds,  43  Fed.  304;  American 
Fire  Hose  Mfg.  Co.  v.  Cornelius  Callahan 
Co.,  41  Fed.  50;  Russell  v.  Hyde,  39  Fed. 
614;  Morss  v.  Knapp,  39  Fed.  608;  Thomp- 
son V.  Rand-Avery  Supply  Co.,  38  Fed.  112; 
Steam-Gauge,  etc.,  Co.  v.  St.  Louis  R.  Sup- 
plies Mfg.  Co.,  25  Fed.  491;  Gold,  etc..  Tel. 
Co.  V.  Commercial  Tel.  Co.,  22  Fed.  838; 
Zinsser  v.  Colledge,  17  Fed.  538;  Allis  V. 
Stowell,  15  Fed.  242;  Hardy  v.  Marble,  10 
Fed.  752;  Cross  v.  Livermore,  9  Fed.  607; 
Steam-Gauge,  etc.,  Co.  v.  Miller,  8  Fed.  314; 
Pullman  V.  Baltimore,  etc.,  R.  Co.,  5  Fed. 
72,  4  Hughes  236 ;  Blake  v.  Boissellier,  3  Fed. 
Cas.  No.  i,493a,  5  Ban.  &  A.  352,  16  Off.  Gaz. 
854;  Dodge  v.  Card,  7  Fed.  Cas.  No.  3,951, 
1  Bond  393,  2  Fish.  Pat.  Cas.  116;  Goodyear 
V.  New  Jersey  Cent.  R.  Co.,  10  Fed.  Cas.' No. 
5,563,  1  Fish.  Pat.  Cas.  626,  2  Wall.  Jr. 
356;  ]\Iowrv  v.  Grand  St.,  etc.,  Co.,  17  Fed. 
Cas.  No.  9,893,  10  Blatchf.  89,  5  Fish.  Pat. 
Cas.  586 ;  Winans  f.  Eaton,  30  Fed.  Cas.  No. 
17,861,  1  Fish.  Pat.  Cas.  181;  Woodworth 
V.  Hall,  30  Fed.  Cas.  No.  18,016,  1  Woodb. 
&  M.  248,  2  Robb  Pat.  Cas.  495. 

Validity  and  infringement  must  be  shown 
boyond  donl)t.  Brook llclil  r.  Elmer  Glass- 
works, 132  Fed.  312;  Wolsbach  Light  Co. 
V.   Cosmopolitan  Incandescent  Gasliglit  Co., 

100  Fed.  648;  Consolidated  Fastener  Co.  v. 
Anioriciin  Fastener  Co.,  94  Fed.  523 ;  Ameri- 
can Nicliolson  Paveniont  Co.  v.  Elizabeth,  1 
Fed.  Cms.  No.  312,  4  Fish.  Pat.  Cas.  189; 
Parker  v.  Seai-s,  18  Fed.  Cas.  No.  10,748,  1 
l<'iMli.  Pat.  Cas.  93. 

Cnaes  in  which  preliminary  injunction  re- 
fused HOC  National  Phonograiih  Co.  c.  Ameri- 
can Oraphophono  Co.,  130  Fed.  231;  A.  B. 
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defendant  is  financially  responsible.*  It  is  ground  to  deny  a  preliminary  injunc- 
tion that  there  has  been  laches  on  the  part  of  plaintifi  ;^  that  the  alleged  infringer 
has  a  later  patent  under  which  he  is  working ;  ^  or  that  the  patent  is  about  to 


Dick  Co.  r.  Eoper,  126  Fed.  966;  Westing- 
house  Air-Biake  Co.  v.  Christensen  Engineer- 
ing Co.,  121  Fed.  558;  U.  S.  Gramophone  Co. 
T.  National  Gramophone  Co.,  107  Fed.  129; 
Westingliouse  Air-Brake  Co.  v.  Christensen 
Engineering  Co.,  103  Fed.  491;  Western 
Electric  Co.  v.  Antliracite  Tel.  Co.,  100  Fed. 
301;  Vermilya  v.  Erie  R.  Co.,  89  Fed.  96; 
Sociote  Anonyme  v.  Allen,  84  Fed.  812; 
Wolsbach  Light  Co.  v.  Benedict,  etc.,  Mfg. 
Co.,  82  Fed.  747;  Societe  Fabriques,  etc.  V. 
Franco-American  Trading  Co.,  82  Fed.  439; 
Carter-Crume  Co.  v.  Watson,  69  Fed.  267; 
Dickerson  v.  Matheson,  57  Fed.  524,  6  C.  C. 
A.  466;  Johnson  i'.  Aldrich,  40  Fed.  675; 
Amazeen  Mach.  Co.  v.  Knight, '39  Fed.  612; 
Western  Union  Tel.  Co.  v.  Baltimore,  etc., 
Tel.  Co.,  25  Fed.  30;  Gold,  etc..  Tel.  Co. 
■i\  Pearce,  19  Fed.  419 ;  Tillinghast  Hicks, 
13  Fed.  388 ;  Steam-Gauge,  etc.,  Co.  v.  Miller, 
11  Fed.  718;  Toohey  v.  Harding,  1  Fed.  174, 
4  Hughes  253;  Andrews  v.  Spear,  1  Fed.  Cas. 
No.  380,  3  Ban.  &  A.  82,  4  Dill.  472;  Earth 
Closet  Co.  V.  Fenner,  8  Fed.  Cas.  No.  4,249, 
6  Fish.  Pat.  Cas.  15;  Gear  v.  Holmes,  10 
Fed.  Cas.  No.  5,292,  6  Fish.  Pat.  Cas.  595; 
Jones  V.  McMurray,  13  Fed.  Cas.  No.  7,479,  3 
Ban.  &  A.  130,  2  Hughes  527,  13  Off.  Gaz.  6; 
Jones  V.  Merrill,  13  Fed.  Cas.  No.  7,481,  8 
Off.  Gaz.  401:  North  v.  Kershaw,  18  Fed. 
Cas.  No.  10,311,  4  Blatchf.  70. 

Cases  in  which  preliminary  injunction 
granted  see  Continental  Wire  Fence  Co.  v. 
Pendergast,  126  Fed.  381;  Stearns-Roger 
Mfg.  Co.  I'.  Brown,  114  Fed.  939,  52  C.  C.  A. 
559 ;  National  Folding-Box,  etc.,  Co.  v. 
Robertson,  99  Fed.  985;  Welsbach  Light  Co. 
f.  Rex  Incandescent  Light  Co.,  94  Fed.  1006 ; 
Welsbach  Light  Co.  v.  Rex  Incandescent 
Liglit  Co.,  94  Fed.  1004;  New  York  Filter 
Mfg.  Co.  V.  Chemical  Bldg.  Co.,  93  Fed.  827; 
Alaska  Packers'  Assoc.  v.  Pacific  Steam 
Whaling  Co.,  93  Fed.  672;  Electric  Car  Co. 
^.  Nassau  Electric  R.  Co.,  89  Fed.  204 ;  Peck, 
etc.,  Co.  V.  Fray,  88  Fed.  784;  Westinghouse 
Air-Brake  Co.  v.  Great  Northern  R.  Co.,  88 
Fed.  258,  31  C.  C.  A.  525;  United  Indurated 
Fibre  Co.  v.  Whippany  Mfg.  Co.,  83  Fed. 
485 ;  Pacific  Contracting  Co.  v.  Union  Pav- 
ing, etc.,  Co.,  80  Fed.  737;  Thomson-Houston 
Electric  Co.  v.  Ohio  Brass  Co.,  78  Fed.  139; 
Allington,  etc.,  Mfg.  Co.  v.  Booth,  72  Fed. 
772  [affirmed  in  78  Fed.  878,  24  C.  C.  A. 
378] ;  Columbia  Wire  Co.  v.  Freeman  Wire 
Co.,  71  Fed.  302;  Corser  v.  Brattleboro 
Overall  Co.,  59  Fed.  781;  Carter  v.  Woll- 
schlaeger,  53  Fed.  573  ;  New  York  Grape  Sugar 
Co.  V.  American  Grape  Sugar  Co.,  10  Fed.  835, 
20  Blatchf.  386  ;  White  v.  Heath,  10  Fed.  291 ; 
Plimpton  V.  Winslow,  3  Fed.  333;  Aiken  V. 
Dolan,  1  Fed.  Cas.  No.  110,  3  Fish.  Pat.  Cas. 
197;  Clum  V.  Brewer,  5  Fed.  Cas.  No.  2,909, 
2  Curt.  506;  Colt  v.  Young,  6  Fed.  Cas.  No. 
3,032,  2  Blatchf.  471 ;  Irwin  v.  Dane,  13  Fed. 
Cas.  No.  7,081,  2  Biss.  442,  4  Fish.  Pat.  Cas. 
359;  Miller  v.  Androscoggin  Pulp   Co.,  17 


Fed.  Cas.  No.  9,559,  5  Fish.  Pat.  Cas.  340, 
Holmes  142,  1  Off.  Gaz.  409 ;  Parker  v.  Sears, 
18  Fed.  Cas.  No.  10,748,  1  Fish.  Pat.  Cas. 
93 ;  Pentlarge  v.  Beeston,  19  Fed.  Cas.  No. 
10,963,  3  Ban.  &  A.  142,  14  Blatchf.  352; 
Potter  V.  Fuller,  19  Fed.  Cas.  No.  11,327,  2 
Fish.  Pat.  Cas.  251;  Sanders  v.  Logan,  21 
Fed.  Cas.  No.  12,295,  2  Fish.  Pat.  Cas.  167, 
2  Pittsb.  (Pa.)  241;  Sickels  v.  Mitchell,  22 
Fed.  Cas.  No.  12,835,  3  Blatchf.  548. 

4.  Thomson-Houston  Electric  Co.  v.  Wag- 
ner Electric  Mfg.  Co.,  130  Fed.  902;  Dia- 
mond Match  Co.  V.  Union  Match  Co.,  129 
Fed.  602;  Hallock  v.  Babcock  Mfg.  Co.,  124 
Fed.  226;  Bradley  v.  Eccles,  120  Fed.  947; 
Scoville  Mfg.  Co.  v.  Patent  Button  Co.,  99 
Fed.  743 ;  Huntington  Dry-Pulverizer  Co.  v. 
Alpha  Portland  Cement  Co.,  91  Fed.  534; 
Overweight  Counterbalance  Elevator  Co.  v. 
Cahill,  etc.,  Elevator  Co.,  86  Fed.  338;  Nils- 
son  V.  Jefferson,  78  Fed.  366;  George  Ertel 
Co.  V.  Stahl,  65  Fed.  519,  13  C.  C.  A.  31; 
Rogers  Typographic  Co.  v.  Mergenthaler  Lin- 
otype Co'.,  58  Fed.  693;  Standard  Elevator 
Co.  V.  Crane  Elevator  Co.,  56  Fed.  718,  6 
C.  C.  A.  100;  Williams  v.  McNeely,  56  Fed. 
265;  Ironclad  Mfg.  Co.  v.  Jacob  J.  Vollrath 
Mfg.  Co.,  52  Fed.  143;  Dietz  Co.  v.  C.  T. 
Ham  Mfg.  Co.,  47  Fed.  320;  Southwestern 
Brush  Electric  Light,  etc.,  Co.  v.  Louisiana 
Electric  Light  Co.,  45  Fed.  893;  Kane  V. 
Huggins  Cracker,  etc.,  Co.,  44  Fed.  287;  Con-- 
solidated  Roller-Mill  Co.  v.  Richmond  City 
Mill-Works,  40  Fed.  474;  Hurlburt  v.  Carter, 
39  Fed.  802;  National  Hat-Pouncing  Mach. 
Co.  V.  Hedden,  29  Fed.  147;  United  Nickel 
Co.  V.  New  Home  Sewing  Mach.  Co.,  17  Fed. 
528,  21  Blatchf.  415;  Hoe  v.  Boston  Daily 
Advertising  Corp.,  14  Fed.  914;  New  York 
Grape  Sugar  Co.  v.  American  Grape  Sugar 
Co.,  10  Fed.  835,  20  Blatchf.  386;  Pullman 
V.  Baltimore,  etc.,  R.  Co.,  5  Fed.  72,  4 
Hughes  236 ;  Essex  Hosiery  Mfg.  Co.  v.  Door 
Mfg.  Co.,  8  Fed.  Cas.  No.  4,533;  Guidet  v. 
Palmer,  11  Fed.  Cas.  No.  5,859,  10  Blatchf. 
217,  6  Fish.  Pat.  Cas.  82;  McGuire  v.  Eames, 
16  Fed.  Cas.  No.  8,814,  3  Ban.  &  A.  499,  15 
Blatchf.  312;  Morris  v.  Lowell  Mfg.  Co.,  17 
Fed.  Cas.  No.  9,833,  3  Fish.  Pat.  Cas.  67. 

5.  Ladd  v.  Cameron,  25  Fed.  37;  Hall  v. 
Speer,  11  Fed.  Cas.  No.  5,947,  1  Pittsb.  (Pa.) 
513.    See  supra,  XIII,  C,  6,  d. 

6.  American  Nicholson  Pavement  Co.  v. 
Elizabeth,  1  Fed.  Cas.  No.  312,  4  Fish.  Pat. 
Cas.  189;  American  Shoe-Tip  Co.  v.  National 
Shoe-Toe  Protector  Co.,  1  Fed.  Cas.  No.  317, 
2  Ban.  &  A.  551,  11  Off.  Gaz.  740;  Congress 
Rubber  Co.  v.  American  Elastic  Cloth  Co., 
0  Fed.  Cas.  No.  3,099a;  Goodyear  v.  Dunbar, 
10  Fed.  Cas.  No.  5,570,  1  Fish.  Pat.  Cas. 
472,  3  Wall.  Jr.  310;  Mitchell  v.  Barclay,  17 
Fed.  Cas.  No.  9,659;  Sargent  v.  Carter,  21 
Fed.  Cas.  No.  12,362,  1  Fish.  Pat.  Cas.  277; 
Sargent  Mfg.  Co.  v.  Woodruff,  21  Fed.  Caa. 
No.  12,368,  5  Biss.  444.  Compare  Jones  v. 
Merrill,  13  Fed.  Cas.  No.  7,481,  8  Off.  Gaz. 
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expired  And  an  injunction  may  be  refused  where  the  granting  thereof  would 
work  great  injury  to  defendant  and  its  refusal  would  injure  plaintilf  in  a  much  less 
degree.^  It  is  not  a  ground  to  deny  an  injunction  that  defendant  has  discontinued 
infringement  and  promised  not  to  renew  it.''  An  injunction  will  not  be  refused 
because  of  mere  inconvenience  to  the  public  or  to  defendant,"*  but  where  the 
granting  thereof  would  injure  the  public  and  defendant  gives  security  it  may  be 
refused.'^  It  is  not  a  ground  for  denying  an  injunction  that  it  may  be  used  for 
advertising  purposes  to  injure  defendant.'^ 

(ii)  Issuance  and  Validity  of  Patent.  No  injunction  can  be  granted 
before  issuance  of  a  patent,^^  and  the  fact  that  the  complainant  owns  a  patent  and 
the  defendant  infringes  it  will  not  ordinarily  justify  a  preliminary  injunction.^* 


401 ;  Morse  Foun tain-Pen  Co.  v.  Esterbrook 
Steel-Pen  Mfg.  Co.,  17  Fed.  Cas.  No.  9,862, 
.3  Fisli.  Pat.  Cas.  515;  Wilson  v.  Barnum,  30 
Fed.  Cas.  No.  17,787,  2  Fish.  Pat.  Cas.  635, 
2  Robb  Pat.  Cas.  749,  1  Wall.  Jr.  347. 

Reason  for  rule. —  The  grant  of  letters  pat- 
ent to  him  is  virtually  a  decision  by  the 
patent  office  that  there  is  a  substantial  dif- 
ference between  the  inventions,  and,  while 
the  presumption  may  be  overcome,  it  is  not 
to  be  disregarded  on  a  motion  for  prelimi- 
nary injunction.  American  Nicholson  Pave- 
ment Co.  V.  Elizabeth,  1  Fed.  Cas.  No.  312, 
4  Fish.  Pat.  Cas.  189. 

7.  Keyes  v.  Eureka  Consol.  Min.  Co.,  158 
U.  S.  150,  15  S.  Ct.  772,  39  L.  ed.  929; 
Parker  v.  Sears,  18  Fed.  Cas.  No.  10,748,  1 
Fish.  Pat.  Cas.  93.  Contra,  Westinghouse 
Air-Brake  Co.  v.  Carpenter,  32  Fed.  484; 
Eumford  Chemical  Works  v.  Vice,  20  Fed. 
Cas.  No.  12,136,  2  Ban.  &  A.  584,  14  Blatchf. 
179,  11  Off.  Gaz.  600.  See  also  supra,  XIII, 
C,  2,  c. 

After  expiration  of  patent  the  sale  of 
articles  made  before  such  expiration  may  be 
enjoined.  New  York  Belting,  etc.,  Co.  v.  Ma- 
gowan,  27  Fed.  111. 

8.  Bowers  Dredging  Co.  v.  New  York 
Dredging  Co.,  77  Fed.  980;  Root  v.  Mt. 
Adams,  etc.,  R.  Co.,  40  Fed.  700;  Day  v. 
Candee,  7  Fed.  Cas.  No.  3,076,  3  Fish.  Pat. 
Cas.  9 ;  Hockholzer  v.  Eager,  12  Fed.  Cas. 
No.  6,550,  2  Sawy.  361;  Morris  v.  Lowell 
Mfg.  Co.,  17  Fed.  Cas.  No.  9,833,  3  Fish. 
Pat.  Cas.  67;  Potter  v.  Whitney,  19  Fed. 
Cas.  No.  11,341,  3  Fish.  Pat.  Cas.  77,  1 
Lowell  87. 

Limitation  of  rule. — An  injunction  will  not 
he  refused  for  liardslii])  on  defendant  whore 
the  infringement  is  wilful  (Thomson-Houston 
Electric  (Jo.  v.  JoU'rcy  Lifg.  Co.,  144  Fed.  130; 
Uiiit(!d  Indurated  Fibre  Co.  v.  Whippany 
Mfg.  Co.,  83  Fed.  485;  Norton  v.  Eagle  Auto- 
miitie  Can  Co.,  57  Fed.  929),  or  where  the 
validity  of  tlic  i)atent  is  fully  established  and 
its  infringement  clear  (TTodge  V.  riudson 
River  R.  Co.,  12  Fed.  Cas.  No.  6,560,  6 
Blatchf.  165). 

9.  Jolinson  Foos  Mfg.  Co.,  141  Fed.  73,  72 
C.  C.  A.  105;  (Jeneriil  Mieeti  ic  Co.  V.  Uullock 
Electric  Mfg.  Co.,  138  Vm\.  412;  Brook  field  v. 
I'liiiii'r  (ilii><swor)cH,  132  l'\'d.  312;  C.iisoli- 
diitc'l  l<'asteiicr  Co.  v.  To]i])en,  113  I^'ed.  (i!)7  ; 
New  York  Kilter  Mfg.  Co.  ?'.  (nieiiiieal  Itldg. 
Co.,  03  Ked.  H27;  Hnuldoek  (JIiihh  (  !o.  v.  Mac- 
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beth,  64  Fed.  118,  12  C.  C.  A.  70;  New  York 
Belting,  etc.,  Co.  v.  Gutta  Percha,  etc.,  Mfg. 
Co.,  50  Fed.  264;  Sawyer  Spindle  Co.  v. 
Turner,  55  Fed.  979;  Celluloid  Mfg.  Co.  v. 
Arlington  Mfg.  Co.,  34  Fed.  324;  Goodyear 
V.  Berry,  10  Fed.  Cas.  No.  5,556,  2  Bond  189, 

3  Fish.  Pat.  Cas.  439;  Jenkins  v.  Greenwald, 
13  Fed.  Cas.  No.  7,270,  1  Bond  126,  2  Fish. 
Pat.  Cas.  37;  Potter  v.  Crowwell,  19  Fed. 
Cas.  No.  11,323,  1  Abb.  89,  3  Fish.  Pat.  Cas. 
112;  Rumford  Chemical  Works  v.  Vice,  20 
Fed.  Cas.  No.  12,136,  2  Ban.  &  A.  584,  14 
Blatchf.  179,  11  Off.  Gaz.  600;  Sickels  v. 
Mitchell,  22  Fed.  Cas.  No.  12,835,  3  Blatchf. 
548;  Geary  v.  Norton,  1  De  G.  &  Sm.  9,  63 
Eng.  Reprint  949.  Contra,  General  Electric 
Co.  V.  Pittsburg-Buffalo  Co.,  144  Fed.  439; 
Silver  v.  J.  P.  Eustis  Mfg.  Co.,  130  Fed.  348 ; 
General  Electric  Co.  v.  New  England  Electric 
Mfg.  Co.,  123  Fed.  310;  Edison  Gen.  Electric 
Co.  V.  New  England  Electric  Mfg.  Co.,  121 
Fed.  125;  National  Cash-Register  Co.  v.  Bos- 
ton Cash  Indicator,  etc.,  Co.,  41  Fed.  144; 
Brammer  v.  Jones,  4  Fed.  Cas.  No.  1,806,  2 
Bond  100,  3  Fish.  Pat.  Cas.  340. 

10.  Lanyon  Zinc  Co.  v.  Brown,  115  Fed. 
150,  53  C.  C.  A.  354;  Pelzer  v.  Binghamton, 
95  Fed.  823,  37  C.  C.  A.  288;  Poughkeepsie 
V.  National  Meter  Co.,  89  Fed.  1014,  32 
C.  C.  A.  463 ;  Westinghouse  Air-Brake  Co.  f. 
Great  Northern  R.  Co.,  86  Fed.  132;  New 
York  Filter  Mfg.  Co.  v.  Niagara  Falls  Water- 
works Co.,  80  Fed.  924,  26  C.  C.  A.  252; 
Thomson-Houston  Electric  Co.  V.  Union  R. 
Co.,  78  Fed.  365;  National  Meter  Co.  v. 
Poughkeepsie,  75  Fed.  405 ;  Goodj'ear  v.  New 
Jers.ey  Cent.  R.  Co.,  10  Fed.  Cas.  No.  5,503, 
1  Fish.  Pat.  Cas.  020,  2  Wall.  Jr.  350; 
Siclcela  V.  Tileston,  22  Fed.  Cas.  No.  12,837, 

4  Blatchf.  109. 

11.  American  Ordnance  Co.  v.  Driggs-Sea- 
bury  Co.,  87  Fed.  947;  Campbell  Printing- 
Press,  etc.,  Co.  v.  Manhattan  11.  Co.,  47  Fed. 
603;  Southwestern  Brush  Electric  Light,  etc., 
(!o.  V.  l^ouisiana  l<]lectric  Jjight  Co.,  45  Fed. 
893;  Guidot  V.  Palmer,  11  Fed.  Cas.  No. 
5,859,  10  Blatchf.  217,  0  Fish.  Pat.  Cas.  82. 

12.  New  York  Belting,  rtc,  Co.  v.  Gutta 
Pereha,  etc.,  Mfg.  Co.,  56  Fed.  264. 

13.  (^aylcr  r.  Wilder,  10  How.  (U.  S.) 
477,  13  L.  ed.  504;  Standard  Scale,  etc.,  Co. 
r.  McDonald,  127  Fed.  709;  lloeltge  V. 
Hoeller,  12  I'Vd.  Cas.  No.  6,571,  2  Bond  380. 

14.  Soei^tC'  Anonynui,  etc.  v.  Allen,  84  Fed. 
812  J  Palmer  Pnouniatic  Tire  Co.  v.  Nowton 
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The  validity  of  the  patent  must  be  made  to  clearly  appear  and  the  injunction 
will  be  refused  where  its  validity  is  doubtful. Ordinaril}',  where  the  validity  of 
the  patent  has  neither  been  adjudicated  nor  acquiesced  in  by  the  public,  an 
injunction  will  be  refused,^^  although  there  are  some  limitations  of  the  rule." 


Rubber  Works,  73  Fed.  218;  Grover,  etc., 
Sewing-Ma cli.  Co.  v.  Williams,  11  Fed.  Cas. 
No.  5,847,  2  Fish.  Pat.  Cas.  133;  Mitchell 
V.  Barclay.  17  Fed.  Cas.  No.  9,(j59;  Orr  v. 
Littlefield,  18  Fed.  Cas.  No.  10,590,  2  Robb 
Pat.  Cas.  323,  1  Woodb.  &  M.  13. 

15.  Aquarama  Co.  v.  Old  Mill  Co.,  115 
Fed.  806,  53  C.  C.  A.  376;  Welsbach  Light 
Co.  V.  Cosmopolitan  Incandescent  Light  Co., 
104  Fed.  83,  43  C.  C.  A.  418;  Hatch  Storage 
Battery  Co.  v.  Electric  Storage  Battery  Co., 
100  Fed.  975;  Welsbach  Light  Co.  i'.  Cos- 
mopolitan Incandescent  Gaslight  Co.,  100 
Fed.  648;  Duff  Mfg.  Co.  v.  Kalamazoo  Rail- 
way-Supply Co.,  100  Fed.  357;  Overhead  R., 
etc.,  Co.  V.  Hiller,  98  Fed.  620;  Welsbach 
Liglit  Co.  V.  Rex  Incandescent  Light  Co.,  94 
Fed.  1005 ;  Bowers  Dredging  Co.  v.  New 
York  Dredging  Co.,  77  Fed.  980;  New  York 
Paper-Bag  Mach.,  etc.,  Co.  v.  Western  Paper- 
Bag  Co.,  75  Fed.  395;  George  Ertel  Co.  v. 
Stahl,  65  Fed.  519,  13  C.  C.  A.  31;  Mack  v. 
Spencer,  44  Fed.  346 ;  Standard  Paint  Co.  v. 
Reynold.  43  Fed,  304;  Glaenzer  v.  Wiederer, 
33  Fed.  583;  Huber  v.  Myers  Sanitary  Depot, 
33  Fed.  48 ;  Baldwin  v.  Conway,  32  Fed.  795 ; 
Canfield  Rubber  Co.  v.  Gross,  32  Fed.  226; 
Osborn  v.  Judd,  29  Fed.  96;  Consolidated 
Safety-Valve  Co.  v.  Ashton  Valve  Co.,  26 
Fed.  319;  Bradley  Mfg.  Co.  v.  Charles 
Parker  Co.,  17  Fed.  240;  Brewster  v.  Parry, 
14  Fed.  694;  Illingwortb  v.  Spaulding,  9  Fed. 
154 ;  Consolidated  Safety-Valve  Co.  v.  Crosby 
Steam-Gauge,  etc.,  Co.,'  7  Fed.  768;  White 
V.  S.  Harris,  etc.,  Mfg.  Co.,  3  Fed.  161; 
American  Shoe-Tip  Co.  v.  National  Shoe-Toe 
Protector  Co.,  1  Fed.  Cas.  No.  317,  2  Ban. 
&  A.  551,  11  Off.  Gaz.  740;  Isaacs  v.  Cooper, 
13  Fed.  Cas.  No.  7,096,  1  Robb  Pat.  Cas. 
332,  4  Wash.  259;  Jones  v.  Hodges,  13  Fed. 
Cas.  No.  7,469,  Holmes  37;  McGuire  v. 
Fames,  16  Fed.  Cas.  No.  8,814,  3  Ban.  &  A. 
499,  15  Blatchf.  312;  Mannie  v.  Everett,  16 
Fed.  Cas.  No.  9,039 ;  Poppenhusen  Falke,  19 
Fed.  Cas.  No.  11,279,  4  Blatchf.  493,  2  Fish. 
Pat.  Cas.  181;  Sullivan  Redfield,  23  Fed. 
Cas.  No.  13,597,  1  Paine  441,  1  Robb  Pat. 
Cas.  477;  Wilson  Packing  Co.  v.  Clapp,  30 
Fed.  Cas.  No.  17,850,  3  Ban.  &  A.  243,  8 
Biss.  154,  13  Off.  Gaz.  368 ;  Winans  v.  Eaton, 
30  Fed.  Cas.  No.  17,861,  1  Fish.  Pat.  Cas. 
181;  Sugg  V.  Silber,  2  Q.  B.  D.  493;  Daven- 
port V.  Rylands,  L.  R.  1  Eq.  302,  12  Jur. 
N.  S.  71,  35  L.  J.  Ch.  204,  14  L.  T.  Rep. 
N.  S.  53,  14  Wkly.  Rep.  243;  Hill  v.  Evans, 
4  De  G.  F.  &  J.  288,  8  Jur.  N.  S.  525,  31 
L.  J.  Ch.  457,  1  L.  T.  Rep.  N.  S.  90,  05 
Eng.  Ch.  223,  45  Eng.  Reprint  1195;  Foxwell 
V.  Webster,  4  De  G.  J.  &  S.  77,  10  Jur.  N.  S. 
137,  9  L.  T.  Rep.  N.  S.  528,  12  Wkly.  Rep. 
180,  69  Eng.  Ch.  60,  46  Eng.  Ch.  60,  46  Eng. 
Reprint  844;  Curtis  v.  Cutts,  3  Jur.  34,  8 
L.  J.  Ch.  184;  Davenport  v.  Jepson,  1  New 
Rep.  173. 
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16.  Sharp  v.  Bellinger,  155  Fed.  139;  Earll 
V.  Rochester,  etc.,  R.  Co.,  157  Fed.  241 ;  Hall 
Signal  Co.  v.  General  R.  Signal  Co.,  153  Fed. 
907,  82  C.  C.  A.  653;  Karfiol  v.  Rothner,  151 
Fed.  777;  Bristol  Oil,  etc.,  Co.  v.  Beacon,  143 
Fed.  550 ;  Alphons  Custodis  Chimney  Const. 
Co.  V.  II.  R.  Heinicke,  135  Fed.  552;  Silver  v. 
J.  P.  Eustis  Mfg.  Co.,  130  Fed.  348;  Newhall 
V.  McCabe  Hanger  Mfg.  Co.,  125  Fed.  919,  60 
C.  C.  A.  629 ;  Pennsylvania  Globe  Gaslight  Co. 
V.  American  Lighting  Co.,  117  Fed.  324;  Reed 
Mfg.  Co.  V.  Smith,  etc.,  Co.,  107  Fed.  719, 
46  C.  C.  A.  601 ;  Planters'  Compress  Co.  v. 
Moore,  etc.,  Co.,  106  Fed.  500;  American  Sul- 
phite Pulp  Co.  V.  Burgess  Sulphate  Fibre 
Co.,  103  Fed.  975;  Smith  v.  Meriden  Brit- 
tania  Co.,  97  Fed.  987,  39  C.  C.  A.  32  [af- 
firming 92  Fed.  1003]  ;  Elliott  v.  Harris,  92 
Fed.  374;  Richmond  Mica  Co.  v.  De  Clyne, 
90  Fed.  661;  Wilson  v.  Consolidated  Store- 
Service  Co.,  88  Fed.  286,  31  C.  C.  A.  533; 
Williams  v.  Breitling  Metal-Ware  Mfg.  Co., 
77  Fed.  285,  23  C.  C.  A.  171;  Johnson  v. 
Aldrich,  40  Fed.  675 ;  Raymond  v.  Boston 
Woven  Hose  Co.,  39  Fed.  365;  Dickerson 
V.  De  la  Vergne  Refrigerating  Mach.  Co.,  35 
Fed.  143;  Edward  Barr  Co.  v.  New  York, 
etc.,  Automatic  Sprinkler  Co.,  32  Fed.  79,  24 
Blatchf.  566;  Johnson  Ruffler  Co.  v.  Avery 
Mach.  Co.,  28  Fed.  193;  Fish  v.  Domestic 
Sewing  Mach.  Co.,  12  Fed.  495;  Ilirby  Bung 
Mfg.  Co.  V.  White,  1  Fed.  604,  1  McCrary 
155;  Doughty  v.  West,  7  Fed.  Cas.  No.  4,029, 
2  Fish.  Pat.  Cas.  553;  Earth  Closet  Co.  v. 
Fenner,  8  Fed.  Cas.  No.  4,249,  5  Fish.  Pat. 
Cas.  15;  Jones  v.  Field,  l3  Fed.  Cas.  No. 
7,461,  2  Ban.  &  A.  39,  12  Blatchf.  494;  Noe 
V.  Prentice,  18  Fed.  Cas.  No.  10,284;  North 
V.  Kershaw,  18  Fed.  Cas.  No.  10,311,  4 
Blatchf.  70 ;  Stevens  v.  Felt,  23  Fed.  Cas.  No. 
13,397. 

17,  Limitations  of  rule. —  The  rule,  it  has 
been  said,  applies  only  when  there  is  some 
question  as  to  the  validity  of  the  patents. 
Fuller  V.  Gilmore,  121  Fed.  129;  Foster  v. 
Crossin,  23  Fed.  400.  It  does  not  apply 
where  the  invention  is  both  new  and  useful 
and  there  is  no  evidence  assailing  the  valid- 
ity of  the  patent  (Fuller  v.  Gilmore,  supra; 
Wilson  V.  Consolidated  Store- Service  Co.,  88 
Fed.  286,  31  C.  C.  A.  533;  Hussey  Mfg.  Co. 
V.  Deering,  20  Fed.  795 )  ;  where  defendant 
has  for  three  years  been  making  and  selling 
the  patented  article  under  a  license  subse- 
quently terminated,  and  since  the  termina- 
tion of  the  license  has  been  marking  the  ai  ti- 
des sold  by  him  as  made  under  the  patent 
(Adam  v.  Folger,  120  Fed.  2G0,  56  C.  C.  A. 
540)  ;  where  it  clearly  appears  that  the 
patent  has  been  intentionally  infringed  under 
a  patent  procured  for  that  purpose  (Plimp- 
ton V.  Winslow,  3  Fed.  333)  ;  or  where  there 
is  no  prior  patent  or  publication  submitted, 
nor  any  statement  as  to  the  prior  state  of 
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(in)  Public  Acquiescence  in  Validity.  A  long  continued  and  public 
acquiescence  iu  the  claims  of  the  patentee  may  justify  the  acceptance  of  the 
patent  as  valid  for  the  purpose  of  a  preliminary  injunctions^  without  an  adjudi- 
cation of  validity,^^  What  constitutes  acquiescence  depends  on  the  facts  of  each 
particular  case.^ 

(iv)  Previous  Adjudications'^^  —  (a)  As  a  Prerequisite  to  the  Allowance 
of  Injunctions.  A  prior  adjudication  at  law  sustaining  the  patent  is  not  an  abso- 
lute jDrerequisite  to  an  injunction,^^  although  the  court  hi  its  discretion  may  require 
it.^  While  the  right  should  be  clear,  it  may  be  made  to  appear  otherwise  tljan 
by  a  judgment  or  decree.^    A  preliminary  injunction  may  be  granted  without 


the  art,  the  presumption  induced  by  the 
granting  of  the  patent  being  sufficient  to 
warrant  the  issuing  of  an  injunction  (Seiden- 
berg  V.  Davidson^  112  Fed.  431).  Suit  on  the 
facts  appearing  defendant  may  be  estopped 
to  deny  the  validity  of  the  patent.  Burr  v. 
Kimbark,  28  Fed.  674;  Onderdonk  v.  Fan- 
ning, 4  Fed.  148;  American  Shoe-Tip  Co.  v. 
National  Shoe-Tip  Protector  Co.,  1  Fed.  Cas. 
No.  317,  2  Ban.  &  A.  551,  11  Off.  Gaz. 
740. 

18.  Westinghouse  Electric,  etc.,  Co.  v. 
Stanley  Instrument  Co.,  133  Fed.  167,  68 
C.  C.  A.  523;  Smith  v.  Meriden  Britannia 
Co.,  97  Fed.  987,  39  C.  C.  A.  32;  Peek,  etc., 
Co.  V.  Fray,  88  Fed.  784;  Columbia  Wire  Co. 
V.  Freeman  Wire  Co.,  71  Fed.  302;  Kennedy 
V.  Penn  Iron,  etc.,  Co.,  67  Fed.  339;  Corser  v. 
Brattleboro  Overall  Co.,  59  Fed.  781;  Blount 
V.  Societe  Anonyme,  etc.,  53  Fed.  98,  3  C.  C.  A. 
455;  Sessions  v.  Gould,  49  Fed.  855;  McWil- 
liams  Mfg.  Co.  v.  Blundell,  11  Fed.  419; 
Tyler  v.  Crane,  7  Fed.  775;  American  Shoe- 
Tip  Co.  V.  National  Shoe-Toe  Protector  Co.,  1 
Fed.  Cas.  No.  317,  2  Ban.  &  A.  551,  11  Off. 
Gaz.  740 ;  Burleigh  Rock  Drill  Co.  v.  Lobdell, 

4  Fed.  Cas.  No.  2,166,  1  Ban.  &  A.  625, 
Holmes  450,  7  Off.  Gaz.  836 ;  Chase  v.  Wesson, 

5  Fed.  Cas.  No.  2,631,  6  Fish.  Pat.  Cas.  517, 
Holmes  274,  4  Off.  Gaz.  476;  Orr  v.  Badger, 
18  Fed.  Cas.  No.  10,587;  Orr  v.  Littlefield,  18 
Fed.  Cas.  No.  10,590,  2  Robb  Pat.  Cas.  323,  1 
Woodb.  &  M.  13;  Sargent  v.  Seagrave,  21 
Fed.  Cas.  No.  12,305,  2  Curt.  553;  Thomas  v. 
Weeks,  23  Fed.  Cas.  No.  13,914,  Fish.  Pat. 
Rep.  5,  2  Paine  92;  Woodworth  v.  Hall,  30 
Fed.  Cas.  No.  18,016,  2  Robb  Pat.  Cas.  495,  1 
Woodb.  &  M.  248.  Acqviiescence  must  be 
clearly  shown.  Kcasbey,  etc.,  Co.  v.  Philip 
Carev  Mfg.  Co.,  139  Fed.  571;  American  Coat 
Pad  Co.  V.  Ph(Enix  Pad  Co.,  113  Fed.  629,  51 
C.  0.  A.  339;  Kcasbey,  etc.,  Co.  v.  Phillip 
Carey  Co.,  110  Fed.  747;  Mannie  v.  Everett, 
16  Fed.  Cas.  No.  9,039. 

Acquiescence  in  claim  of  right  before  is- 
.suance  of  patent  may  be  entitled  to  weight 
in  coiisidoririg  wliotlior  the  patentee  is  en- 
tHlcd  (,o  a  ])icliininary  injunction.  Sargent 
r.  Seagrave,  21  Fed.  Cas.  No.  12,305,  2  Curt. 
553. 

Acquiescence  in  the  original  patent  does 
not  ay)|)lv  to  a  rciHsuo.  C rover,  etc.,  Sewing- 
Miicli.  Co.  Williiimtj,  11  I'Vd,  Cas.  No.  5,847, 
2  I'MmIi.  I'.mI.  ('as.  133. 

Mere  failure  to  infringe  is  not  a('qiii(iH('onco. 
Wi'lHlnifli  tjjght  (V).  r.  Hcix'dict,  etc.,  Mfg. 
Co.,  H2  I'Vd.  7-17;  Slalil  v.  Willianm,  52  Fed. 
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648;  Guidet  v.  Palmer,  11  Fed.  Cas.  No. 
5,859,  10  Blatchf.  217,  6  Fish.  Pat.  Cas.  82. 

19.  Hill  V.  Thompson,  Holt  N.  P.  636,  3 
E.  C.  L.  249,  3  Meriv.  622,  17  Rev.  Rep.  156, 
36  Eng.  Reprint  239,  2  Moore  C.  P.  424,  8 
Taunt.  375,  20  Rev.  Rep.  488,  4  E.  C.  L.  190; 
Davenport  v.  Richard,  3  L.  T.  Rep.  N.  S.  503. 

20.  Consolidated  Fastener  Co.  v.  American 
Fastener  Co.,  94  Fed.  523;  Nilsson  v.  Jeffer- 
son, 78  Fed.  366;  Mitchell  v.  Barclay,  17  Fed. 
Cas.  No.  9,659;  Potter  V.  MuMer,  19  Fed. 
Cas.  No.  11,334,  2  Fish.  Pat.  Cas.  465;  Sar- 
gent V.  Seagrave,  21  Fed.  Cas.  No.  12,365,  2 
Curt.  553. 

For  facts  held  to  show  acquiescence  see 
McDowell  V.  Kurtz,  77  Fed.  206,  23  C..C.  A. 
119;  Thomson  Electric  Welding  Co.  v.  Two 
Rivers  Mfg.  Co.,  63  Fed.  120;  White  v.  Hun- 
ter, 47  Fed.  819. 

For  facts  held  not  to  show  acquiescence  see 
Palmer  v.  John  E.  Brown  Mfg.  Co.,  84  Fed. 
454  {reversed  on  other  grounds  in  92  Fed. 
925,  35  C.  C.  A.  86]  ;  Palmer  Pnemnatic  Tire 
Co.  V.  Newton  Rubber  Works  Co.,  73  Fed. 
218;  Corbin  Catinet  Lock  Co.  v.  Yale,  etc., 
Mfg.  Co.,  58  Fed.  563 ;  Upton  v.  Wayland,  36 
Fed.  691;  Guidet  v.  Palmer,  11  Fed.  Cas.  No. 
5,859,  10  Blatchf.  217,  6  Fish.  Pat.  Cas.  82. 

21.  Operation  and  effect  of  previous  adjudi- 
cations in  general  see  infra,  XIII,  E. 

22.  Cochrane  v.  Deener,  94  U.  S.  780,  24 
L.  ed.  139 ;  Lambert  Snyder  Vibrator  Co.  V. 
Marvel  Vibrator  Co.,  138  Fed.  82;  Wilson  v. 
Consolidated  Stove-Service  Co.,  88  Fed.  286, 
31  C.  C.  A.  533;  Cary  Mfg.  Co.  v.  De  Haven, 
58  Fed.  786;  Motte  v.  Bennett,  17  Fed.  Cas. 
No.  9,884,  2  Fish.  Pat.  Cas.  642;  Potter  v. 
Muller,  19  Fed.  Cas.  No.  11,334,  2  Fish.  Pat. 
Cas.  465;  Shcllv  v.  Brannan,  21  Fed.  Cas.  No. 
12,751,  2  Biss.' 315,  4  Fish.  Pat.  Cas.  198; 
Clark  V.  Fergusson,  1  Giffard  184,  5  Jur. 
N.  S.  1155,  65  Eng.  Reprint  878;  Young  v. 
Fcrnie,  9  L.  T.  Rep.  N.  S.  590,  3  New  Rep. 
270,  12  Wkly.  Rep.  221. 

23.  Miller  r.  McElroy,  2  Pa.  L.  J.  305; 
Wise  V.  Grand  Ave.  R.  Co.,  33  Fed.  277; 
Booth  V.  Garelly,  3  Fed.  Cas.  No.  1,«4(),  1 
Blalohf.  247,  Fish.  Pat.  Rep.  154;  Brooks  v. 
Bicknoll,  4  Fed.  Cas.  No.  1,946,  Fiali.  Pat. 
Rop.  72,  4  McLean  70;  Bryan  r.  Stevens,  4 
Fed.  Cas.  No.  2,06()a;  Cooper  r.  Malt  he  vs.  0 
Fed.  Cas.  No.  3,200,  5  Pa.  Tj,  J.  38;  M\iscan 
TTair  Mfg.  Co.  r.  American  Hair  Mfg.  Co.,  17 
Fed.  Cas.  No.  9.970,  4  Blniclif.  174,  1  Fish. 
Pat.  Cas.  .320;  Oirlo  r.  Ego,  IS  Fed.  Cas.  No. 
]  0,1 62,  1  l?ol)l)  Pat.  Cas.  516,  1  Wash.  581. 

24.  Cary  J\1fg.  Co.  v.  Do  llavoii,  58  Fed. 
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prior  adjudication  in  view  of  acquiescence  by  the  public,^^  and  sometimes  a  pre- 
liminary injuuction  may  issue  when  tlie  validity  of  the  patent  is  clear,  even  though 
it  has  not  been  sustained  by  a  prior  adjudication  or  public  acquiescence.^^ 

(b)  As  a  Ground  For  Refusing  or  Granting  Injunctions.  A  preliminary 
injunction  will  be  refused  where  a  prior  adjudication  was  against  the  paten t,^^  or 
wliere  it  has  been  adjudged  by  a  circuit  court  of  appeals  of  another  circuit,  after 
full  consideration  and  upon  substantially  the  same  record  that  defendant's  device 
does  not  infringe.^  Wliere  the  patent  has  been  sustained  either  at  law  or  in 
equity,  such  injunction  will  ordinarily  be  granted,^^  unless  new  evidence  is  pre- 


786;  Blount  v.  Societe  Anonyme,  etc.,  53  Fed. 
98,  9  C.  C.  A.  526. 

25.  National  Typographic  Co.  v.  New  York 
Typograph  Co.,  46  Fed.  114;  Wliite  v.  Sur- 
dam,  41  Fed.  790;  Buck  v.  Cobb,  4  Fed.  Cas. 
No.  2,079,  Brunn.  Col.  Cas.  550;  Foster  v. 
Moore,  9  Fed.  Cas.  No.  4,978,  1  Curt.  279; 
Goodyear  v.  Central  R.  Co.,  10  Fed.  Cas.  No. 
5,563,  1  Fish.  Pat.  Cas.  626,  2  Wall.  Jr.  356; 
Grover,  etc.,  Sewing-Mach.  Co.  v.  Williams,  11 
Fed.  Cas.  No.  5,847,  2  Fish.  Pat.  Cas.  133; 
Gutta  Percha,  etc.,  Mfg.  Co.  v.  Goodyear  Rub- 
ber Co.,  11  Fed.  Cas.  No.  5,879,  2  Ban.  &  A. 
212,  3  Sawy.  542;  Hockholzer  v.  Eager,  12 
Fed.  Cas.  No.  6,556,  2  Sawy.  361 ;  Mitchell  v. 
Barclay,  17  Fed.  Cas.  No.  9,659;  Muscan 
Hair  i\lfg.  Co.  v.  American  Hair  Mfg.  Co., 

17  Fed.  Cas.  No.  9,970,  4  Blatchf.  174,  1  Fish. 
Pat.  Cas.  320;  Washburn  v.  Gould,  29  Fed. 
Cas.  No.  17,214,  2  Robb  Pat.  Cas.  206,  3 
Story  122;  Weston  v.  White,  29  Fed.  Cas. 
No.  17,459,  2  Ban.  &  A.  364,  13  Blatchf.  447; 
Dudgeon  v.  Thomson,  3  App.  Cas.  34  \_affirm- 
ing  30  L.  T.  Rep.  N.  S.  244,  22  Wkly.  Rep. 
4641. 

26.  Wyckoff  v.  Wagner  Typewriter  Co.,  88 
Fed.  515;  Foster  v.  Crossin,  23  Fed.  400; 
Gardner  v.  Broadbent,  2  Jur.  N.  S.  1041,  4 
Wkly.  Rep.  767;  Renard  v.  Levinstein,  10 
L.  T.  Rep.  N.  S.  94  [affirmed  in  10  L.  T.  Rep. 
N.  S.  177].  But  see  Plympton  v.  Malcohn- 
son,  L.  R.  20  Eq.  37,  44  L.  J.  Ch.  257,  23 
Wkly.  Rep.  404. 

27.  American  Graphophone  Co.  v.  National 
Gramophone  Co.,  92  Fed.  364,  34  C.  C.  A. 
412;  Edison  Electric  Light  Co.  v.  Citizens' 
Electric  Light,  etc.,  Co.,  64  Fed.  491;  Hicks 
V.  Beardsley,  32  Fed.  281;  Keyes  v.  Pueblo 
Smelting,  etc.,  Co.,  31  Fed.  560;  Concord  v. 
Norton,  16  Fed.  477;  Onderdonk  v.  Fanning, 

18  Fed.  Cas.  No.  10,510a,  5  Ban.  &  A.  562; 
Price's  Patent  Candle  Co.  v.  Bauwen's  Patent 
Candle  Co.,  6  Wkly.  Rep.  318. 

28.  Calculagraph  Co.  v.  Automatic  Time 
Stamp  Co.,  149  Fed.  436. 

29.  Scott  V.  Laas,  150  Fed.  764,  80  C.  C.  A. 
500;  Elite  Pottery  Co.  v.  Dececo  Co.,  150  Fed. 
581,  80  C.  C.  A.  567;  Timolat  v.  Philadelphia 
Pneumatic  Tool  Co.,  123  Fed.  899;  Westing- 
house  Electric,  etc.,  Co.  v.  Royal  Weaving 
Co.,  115  Fed.  733;  Diehl  Mfg.  Co.  v.  Dayton 
Fan,  etc.,  Co.,  109  Fed.  566;  Brill  v.  Peck'ham 
Motor  Truck  Co.,  105  Fed.  626;  American 
Sulphite  Pulp  Co.  V.  Burgess  Sulphite  Fibi-e 
Co.,  103  Fed.  975;  Consolidated  Fastener  Co. 
V.  Hays.  100  Fed.  984,  41  C.  C.  A.  142;  Wels- 
bach  Light  Co.  v.  Rex  Incandescent  Light 
Co.,  94  Fed.  1006;  Duff  Mfg.  Co.  v.  Norton, 


92  Fed.  921;  New  York  Filter  Mfg.  Co.  v. 
Loomis-Manning  Filter  Co.,  91  Fed.  421; 
Allington,  etc.,  Mfg.  Co.  v.  Globe  Co.,  89  Fed. 
865;  Westinghouse  Air-Brake  Co.  v.  Great 
Northern  R.  Co.,  86  Fed.  132;  Southern  Pac. 
Co.  V.  Earl,  82  Fed.  690,  27  C.  C.  A.  185; 
Adams  v.  Tannage  Patent  Co.,  81  Fed.  178, 
26  C.  C.  A.  326;  Carroll  v.  Goldsclunidt,  80 
Fed.  520;  Thomson-Houston  Electric  Co.  v. 
H.  W.  Johns  Mfg.  Co.,  78  Fed.  364;  Thomson- 
Houston  Electric  Co.  v.  Union  R.  Co.,  78 
Fed.  363;  Thomson-Houston  Electric  Co. 
Johnson  Co.,  78  Fed.  361;  Woodard  v.  Ell- 
word  Gas  Stove,  etc.,  Co.,  68  Fed.  717;  Nor- 
ton V.  Eagle  Automatic  Can  Co.,  57  Fed. 
929 ;  American  Bell  Tel.  Co.  v.  Cushman,  57 
Fed.  842;  S.  S.  White  Dental  Mfg.  Co.  v. 
Johnson,  56  Fed.  262;  Consolidated  Electric 
Storage  Co.  v.  Accumulator  Co.,  55  Fed.  485, 
5  C.  C.  A.  202;  Carter  v.  Wollschlaeger,  53 
Fed.  573 ;  Putnam  v.  Keystone  Bottle  Stopper 
Co.,  38  Fed.  234;  Schneider  v.  Missouri  Glass 
Co.,  36  Fed.  582;  American  Bell  Tel.  Co.  v. 
National  Improved  Tel.  Co.,  27  Fed.  663; 
Gary  v.  Domestic  Spring-Bed  Co.,  27  Fed. 
299;  Gary  v.  Lovell  Mfg.  Co.,  24  Fed.  141; 
Mallory  Mfg.  Co.  v.  Hickok,  20  Fed.  116; 
Coburn  V.  Brainard,  16  Fed.  412,  5  McCrary 
215;  Colurn  v.  Clark,  15  Fed.  804,  5  Mc- 
Crary 99;  Kirby  Bung  Mfg.  Co.  v.  White,  1 
Fed.  004,  1  McCrary  155;  Woven- Wire  Mat- 
tress Co.  V.  Wire- Web  Bed  Co.,  1  Fed.  222; 
American  Middlings  Purifier  Co.  v.  Christian, 
1  Fed.  Cas.  No.  307,  3  Ban.  &  A.  42,  4  Dill. 
448 ;  American  Nicholson  Pavement  Co.  v. 
Elizabeth,  1  Fed.  Cas.  No.  312,  4  Fish.  Pat. 
Cas.  189;  American  Wood-Paper  Co.  v.  Fibre 
Disintegrating  Co.,  1  Fed.  Cas.  No.  320,  6 
Blatchf.  27,  3  Fish.  Pat.  Cas.  362  [affirmed 
in  23  Wall.  566,  23  L.  ed.  31];  Glum  v. 
Brewer,  5  Fed.  Cas.  No.  2,909,  2  Curt.  506; 
Conover  v.  Mers,  6  Fed.  Cas.  No.  3,123,  3  Fish. 
Pat.  Cas.  386;  Cook  v.  Ernest,  6  Fed.  Cas. 
No.  3.155,  5  Fish.  Pat.  Cas.  396,  1  Woods 
195,  2  Off.  Gaz.  89;  Gibson  v.  Betts,  10  Fed. 
Cas.  No.  5,390,  1  Blatchf.  163,  Fish.  Pat. 
Rep.  91;  Goodyear  v.  Berry,  10  Fed.  Cas.  No. 
5,556,  2  Bond  189,  3  Fish.  Pat.  Cas.  439; 
Goodyear  v.  Honsinger,  10  Fed.  Cas.  No. 
5,572,  2  Biss.  1,  3  Fish.  Pat.  Cas.  147;  Green 
V.  French,  10  Fed.  Cas.  No.  5,757,  4  Ban.  &  A. 
169,  16  Off.  Gaz.  215  [following  Gibson  v. 
Van  Dresar,  10  Fed.  Cas.  No.  5,402,  1  Blatchf. 
532,  Fish.  Pat.  Rep.  369];  Hitchcock  v. 
Shoninger  Melodeon  Co.,  12  Fed.  Cas.  No. 
6,537;  Orr  v.  Badrer,  18  Fed.  Cas.  No.  10,587, 
Brimn.  Col.  Cas.  536;  Pennsylvania  Salt  Mfg. 
Co.  V.  Myers,  19  Fed.  Cas.  No.  10,955,  1  Wkly, 
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sented  sucli  as  would  have  changed  the  prior  decision.^  Such  prior  adjudication, 
however,  unless  made  by  the  United  States  sujjrenie  court  or  the  circuit  court  of 


Notes  Cas.  (Pa.)  377;  Poppenhusen  v.  New 
York  Gutta  Percha  Comb  Co.,  19  Fed.  Cas. 
No.  11,281,  4  Blatchf.  184,  2  Fish.  Pat.  Cas. 
74;  Potter  v.  Muller,  19  Fed.  Cas.  No.  11,334, 
2  Fish.  Pat.  Cas.  465;  Robertson  v.  Hill,  20 
Fed.  Cas.  No.  11,925,  6  Fish.  Pat.  Cas.  465,  4 
Off.  Gaz.  132;  Rumford  Chemical  Works  v. 
Hecker,  20  Fed.  Cas.  No.  12,133,  2  Ban.  &  A. 
351,  10  Off.  Gaz.  289;  Rumford  Chemica] 
Works  V.  Heeker,  20  Fed.  Cas.  No.  12,134, 
2  Ban.  &  A.  386,  11  Off.  Gaz.  330;  Sickels  v. 
Tileston,  22  Fed.  Cas.  No.  12,837,  4  Blatchf. 
109;  Tilghman  v.  Mitchell,  23  Fed.  Cas.  No. 
14,042,  9  Blatchf.  18,  4  Fish.  Pat.  Cas.  615 
[reversed  on  other  grounds  in  19  Wall.  287, 
22  L.  ed.  125] ;  Van  Hook  v.  Wood,  28  Fed. 
Cas.  No.  16,855;  Bovill  v.  Goodier,  L.  R.  2 
Eq.  195,  12  Jur.  N.  S.  404,  35  L.  J.  Ch.  432; 
Newall  V.  Wilson,  2  De  G.  M.  &  G.  282,  51 
Eng.  Ch.  220,  42  Eng.  Reprint  880. 

Although  the  parties  are  different,  the 
prior  adjudication  has  great  weight.  A.  B. 
Dick  Co.  i\  Pomeroy  Duplicator  Co.,  117  Fed. 
154;  American  Paper  Pail,  etc.,  Co.  v.  Na- 
tional Folding  Box,  etc.,  Co.,  51  Fed.  229,  2 
C.  C.  A.  165;  Burr  v.  Prentiss,  4  Fed.  Cas. 
No.  2,194;  Potter  v.  Fuller,  19  Fed.  Cas.  No. 
11,327,  2  Fish.  Pat.  Cas.  251;  Potter  v.  Whit- 
ney, 19  Fed.  Cas.  No.  11,341,  3  Fish.  Pat.  Cas. 
77,  1  Lowell  87. 

Where  appeal  or  writ  of  error  pending,  ad- 
judication is  not  binding.  Bowers  Dredging 
Co.  V.  New  York  Dredging  Co.,  77  Fed.  980; 
Day  V.  Hartshorn,  7  Fed.  Cas.  No.  3,683,  3 
Fish.  Pat.  Cas.  32;  Bridson  v.  McAlpine,  8 
Beav.  229,  50  Eng.  Reprint  90. 

Where  decision  is  reversed  injunction 
granted  on  prior  adjudication  will  be  dis- 
solved. Brill  V.  Peckiiam  Mfg.  Co.,  135  Fed. 
784,  68  C.  C.  A.  486;  Prieth  v.  Campbell 
Printing-Press,  etc.,  Co.,  80  Fed.  539,  25 
C.  C.  A.  624. 

Interlocutory  motion. —  Ruling  even  on  in- 
terlocutory motion  may  be  followed.  Mait- 
land  V.  Graham,  96  Fed.  247;  Duff  Mfg.  Co. 
V.  Norton,  92  Fed.  921;  Horn,  etc.,  Mfg.  Co. 
V.  Pelzer,  91  Fed.  605,  34  C.  C.  A.  45. 

Decision  in  interference  in  patent  olfice  is 
not  a  controlling  adjudication  (Reed  Mfg.  Co. 
V.  Smith,  etc.,  Co.,  107  Fed.  719,  46  C.  C.  A. 
601;  Wilson  V.  Consolidated  Store-Service 
(^o.,  88  Fed.  286,  31  C.  0.  A.  533  [reversing 
83  Fed.  2011;  Empire  State  Nail  Co.  v. 
American  Solid  Leather  Button  Co.,  01  Fed. 
(i50;  Dickcrson  v.  Do  la  Vorgno  Refrigerating 
Mach.  {;<).,  35  Fed.  143;  Potter  v.  Stevens,  19 
Fed.  Gas.  No.  11,338,  2  Fish.  Pat.  Ca.n.  163), 
but  iiiiiv  ])>'.  Hiilliciont  between  j)art,ies  (Con- 
Holidalcd  liiiiiging  ,A|)|)ani,tuH  Co.  v.  Peter 
Sclior'riliofcn  Hrcwiiig  Co.,  28  Fed.  428;  Cellu- 
loid Mfg.  Co.  V.  CliroliMiian  Collar,  etc.,  Co., 
24  Kcd.  275;  Smith  n.  Ilalkyard,  K;  PVd. 
4M1. 

Whether  jiidRment  on  original  patent  shall 
be  followed  on  reissue  (IciicmlM  iii  circnm- 
KlMtu'cH.  Atiifriciiii  MiddlingH  I'lirifli'V  Co.  r, 
Alliuilic  Milling  Co.,  1  Kcd.  CaH,  No.  305,  3 
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Ban.  &  A.  168,  4  Dill.  100;  Poppenhusen  v. 
Falke,  19  Fed.  Cas.  No.  11,279,  4  Blatchf. 
493,  2  Fish.  Pat.  Cas.  181 ;  Wells  v.  Jacques, 
29  Fed.  Cas.  No.  17,399,  5  Fish.  Pat.  Cas. 
136. 

30.  Brill  V.  Peckham  Mfg.  Co.,  129  Fed. 
139;  George  Frost  Co.  v.  Crandall  VVedg« 
Co.,  123  Fed.  104  [affwmed  in  125  Fed.  942, 
60  C.  C.  A.  1801;  Westinghouse  Electric,  etc., 
Co.  V.  Royal  Weaving  Co.,  115  Fed.  733; 
American  Sulphite  Pulp  Co.  v.  Burgess  Sul- 
phite Fibre  Co.,  103  Fed.  975;  Welsbach 
Light  Co.  V.  Rex  Incandescent  Light  Co.,  94 
Fed.  1006;  Duff  Mfg.  Co.  v.  Kalamazoo  R. 
Velocipede,  etc.,  Co.,  94  Fed.  154;  Tripp  Giant 
Leveler  Co.  v.  Bresnahan,  92  Fed.  391;  Doig 
V.  Morgan  Mach.  Co.,  91  Fed.  1001,  33  C.  C.  A. 
683;  New  York  Filter  Mfg.  Co.  v.  Jackson,  91 
Fed.  422;  Doig  v.  Morgan  Mach.  Co.,  89  Fed. 
489 ;  Consolidated  Car  Heating  Co.  v.  Gold 
Car  Heating  Co.,  87  Fed.  996 ;  Slast  v.  Stover 
Mfg.  Co.,  85  Fed.  782 ;  Bowers  V.  Pacific  Coast 
Dredging,  etc.,  Co.,  81  Fed.  569;  Bowers 
Dredging  Co.  v.  New  York  Dredging  Co.,  80 
Fed.  119;  Tannage  Patent  Co.  v.  Adams,  77 
Fed.  191;  Earl  v.  Southern  Pac.  Co.,  75  Fed. 
609;  Tannage  Patent  Co.  v.  Donallan,  75  Fed. 
287 ;  Bresnahan  v.  Tripp  Giant  Leveler  Co., 
72  Fed.  920,  19  C.  C.  A.  237;  Allington,  etc., 
Mfg.  Co.  V.  LjTich,  71  Fed.  409;  Singer  Mfg. 
Co.  V.  New  Home  Sewing-Mach.  Co.,  70  Fed. 
985;  Philadelphia  Trust,  etc.,  Co.  v.  Edison 
Electric  Light  Co.,  65  Fed.  551,  13  C.  C.  A. 
40 ;  Electric  Mfg.  Co.  v.  Edison  Electric  Light 
Co.,  61  Fed.  834,  10  C.  C.  A.  106;  Norton  v. 
Eagle  Automatic  Can  Co.,  61  Fed.  293;  Nor- 
ton V.  Eagle  Automatic  Can  Co.,  57  Fed.  929; 
Edison  Electric  Light  Co.  v.  Electric  Mfg. 
Co.,  57  Fed.  616;  Accumulator  Co.  v.  Con- 
solidated Electric  Storage  Co.,  53  Fed.  796 
[affirmed  in  55  Fed.  485,  5  C.  C.  A.  202]; 
National  Folding-Box,  etc.,  Co.  v.  American 
Paper  Pail,  etc.,  Co.,  48  Fed.  913;  Ladd  v. 
Cameron,  25  Fed.  37;  Bailey  Wringing  Mach. 
Co.  V.  Adams,  2  Fed.  Cas."  No.  752,  3  Ban. 
&  A.  96,  5  Reporter  102;  Blaisdell  V.  Dows, 
3  Fed.  Cas.  No.  1,489,  4  Ban.  &  A.  499: 
Jones  V.  Merrill,  13  Fed.  Cas.  No.  7,481,  8 
Off.  Gaz.  401;  Parker  v.  Brant,  14  Fed.  Cas. 
No.  10,727,  1  Fish.  Pat.  Cas.  58. 

That  injunction  may  be  granted  upon  prior 
adjudication  notwithstanding  new  evidence 
see  Armat  Moving  Picture  Co.  v.  Edison  Mfg. 
Co.,  121  Fed.  559  [reversed  on  other 
grounds  in  125  Fed.  939,  00  C.  C.  A. 
3S0  |  ;  ("onsolidntod  Fastener  Co.  V.  Hays, 
100  Fed.  984;  New  York  Filter  Mfg.  Co. 
V.  Ningara  Falls  Wiiterworks  Co.,  80 
Fed.  924,  26  C.  C.  A.  252;  Campbell  Printing- 
Presa  (^o.  v.  Prieth,  77  Fed.  976;  Tnniiago 
Patent,  Co.  v.  Donallan,  75  Fed.  287;  Sawyer 
Sjiiiidlo  Co.  r.  Tavlor,  56  Fed.  110;  Macbeth 
r.  BnuhlocU  Glass  (\).,  54  Fed.  173  [afjirmcd 
in  61  l''cd.  118,  12  C.  V.  A.  701;  Carter  r. 
Wollscliliicger,  53  Fed.  573;  Brush  Electrio 
Co.  r.  Acciinmlalor  Co.,  50  l''i'(l.  833;  St-ilievt 
Cylinder  Oil-Cup  Co.  v.  Michigan  ljubricator 
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appeals  is  not  controlling  upon  the  judgment  of  the  court  but  merely  persua- 
sive.^ The  prior  adjudication  will  not  be  followed  where  the  points  involved 
were  not  fairly  in  issue  and  decided,^^  or  where  there  was  collusion,^*  and  an  adju- 
dication without  contest  is  not  sufficient  upon  which  to  base  a  preliminary  injunc- 
tion.^^ There  is  some  conflict  of  authority  as  to  whether  an  injunction  will  be 
granted  where  there  are  conflicting  pi-ior  adjudications.^^ 

(c)  Effect  on  Question  of  Infringement.  Prior  adjudication  as  to  the  valid- 
ity of  a  patent  leaves  open  the  question  of  infringement.^" 

(v)  Tehms  and  Conditions.  The  terms  and  conditions  to  be  imposed  iu 
disposing  of  a  motion  for  an  injunction  rest  in  the  sound  discretion  of  the  court 
and  depend  upon  the  special  circumstances  of  the  case.^^ 


Co.,  34  Fed.  33 ;  Birdsall  V.  Hagerstown  Agri- 
cultural Implement  Mfg.  Co.,  3  Fed.  Cas.  No. 
1,433,  1  Ban.  &  A.  420,  G  Ofl'.  Gaz.  604.  The 
new  evidence  is  to  be  accepted  with  caution 
and  must  be  clear  and  convincing  to  warrant 
what  is  substantially  a  reversal  of  a  prior 
adjudication.  Consolidated  Fastener  Co.  v. 
Hays,  100  Fed.  984. 

31.  Adjudication  of  United  States  supreme 
court  or  circuit  coiu't  of  appeals  is  conclu- 
sive. Westinghouse  Air  Brake  Co.  v.  Chris- 
tiansen Engineering  Co.,  113  Fed.  594;  Ameri- 
can Sulphite  Pulp  Co.  v.  Burgess  Co.,  103 
Fed.  975;  Bowers  Dredging  Co.  v.  New  York 
Dredging  Co.,  80  Fed.  119;  American  Bell  Tel. 
Co.  I'.  McKeesport  Tel.  Co.,  57  Fed.  661; 
American  Middlings  Purifier  Co.  v.  Christian, 

1  Fed.  Cas.  No.  307,  3  Ban.  &  A.  42,  4  Dill. 
448;  Richardson  v.  Lockwood,  20  Fed.  Cas. 
No.  11,786,  4  Cliff.  128. 

32.  Diamond  Match  Co.  v.  Union  Match 
Co.,  129  Fed.  602;  Western  Electric  Co.  v. 
Keystone  Tel.  Co.,  115  Fed.  809;  Brunswick- 
Baike-Collender  Co.  v.  Koehler,  115  Fed.  648; 
Welsbach  Light  Co.  v.  Cosmopolitan  Incan- 
descent Light  Co.,  104  Fed.  83,  43  C.  C.  A. 
418;  Western  Electric  Co.  v.  Anthracite  Tel. 
Co.,  100  Fed.  301;  Horn,  etc.,  Mfg.  Co.  v.  Pel- 
zer,  91  Fed.  665,  34  C.  C.  A.  45;  Ross  v. 
Chicago,  91  Fed.  265;  Stover  Mfg.  Co.  v. 
Mast,  89  Fed.  333,  32  C.  C.  A.  231;  Societe 
Anonvme,  etc.,  v.  Allen,  84  Fed.  812;  Bowers 
V.  San  Francisco  Bridge  Co.,  69  Fed.  640; 
Edison  Electric  Light  Co.  v.  Columbia  Incan- 
descent Lamp  Co.,  56  Fed.  496;  Stahl  v. 
Williams,  52  Fed.  648;  Jacobson  v.  Alpi,  46 
Fed.  767;  Lockwood  v.  Faber,  27  Fed.  63; 
Cornell  v.  Littlejohn,  6  Fed.  Cas.  No.  3,238, 

2  Ban.  &  A.  324,  9  Off.  Gaz.  837,  922 ;  U.  S., 
etc.,  Felting  Co.  v.  Asbestos  Felting  Co.,  28 
Fed.  Cas.  No.  16,787,  10  Off.  Gaz.  828. 

33.  Southern  Pae.  R.  Co.  v.  Earl,  82  Fed. 
690,  27  C.  C.  A.  185;  American  Gra^haphone 
Co.  V.  Leeds,  77  Fed.  193;  National  Hat- 
Pouncing  Mach.  Co.  V.  Hedden,  29  Fed.  147 ; 
Page  V.  Holmes  Burglar  Alarm  Tel.  Co.,  2 
Fed.  330,  18  Blatchf.  118;  Grover  v.  Williams, 
11  Fed.  Cas.  No.  5,847,  2  Fish.  Pat.  Cas.  133; 
Parker  v.  Sears,  18  Fed.  Cas.  No.  10,748,  1 
Fish.  Pat.  Cas.  93,  4  Pa.  L.  J.  443;  Wells  v. 
Gill,  29  Fed.  Cas.  No.  17,394,  6  Fish.  Pat. 
Cas.  89,  2  Ofi".  Gaz.  590. 

34.  Western  Electric  Co.  v.  Anthracite  Tel. 
Co.,  113  Fed.  8.34. 

Mere  failure  to  appeal  does  not  show  col- 
lusion.   Doig  V.  Morgan  Mach.  Co.,  89  Fed. 


489  [.affirmed  in  91  Fed.  1001,  33  C.  C.  A. 
6831. 

Where  the  merits  were  considered  by  the 
court,  a  collusive  decree  set  aside  may  still 
have  weight.  A.  B.  Dick  Co.  v.  Wichelman, 
74  Fed.  799. 

35.  National  Enameling  Co.  v.  New  Eng- 
land Enameling  Co.,  123  Fed.  436;  American 
Coat  Pad  Co.  v.  Phoenix  Pad  Co.,  113  Fed.  629, 
51  C.  C.  A.  339;  American  Electrical  Novelty 
Co.  V.  Newgold,  99  Fed.  507;  Wilson  v.  Con- 
solidated Store-Service  Co.,  88  Fed.  286,  31 
C.  C.  A.  533 ;  Societe  Anonyme,  etc.  v.  Allen, 
84  Fed.  812;  Bowers  Dredging  Co.  v.  New 
York  Dredging  Co.,  77  Fed.  980;  Fenton 
Metallic  Mfg.  Co.  v.  Chase,  73  Fed.  831; 
Covert  V.  Travers,  70  Fed.  788;  De  Ver 
Warner  v.  Bassett,  7  Fed.  468,  19  Blatchf. 
145;  Hayes  v.  Leton,  5  Fed.  521;  Mannie  v. 
Everett,  16  Fed.  Cas.  No.  9,039;  Orr  v.  Little- 
field,  18  Fed.  Cas.  No.  10,590,  2  Robb  Pat. 
Cas.  323,  1  Woodb.  &  M.  13  (holding  that 
judgment  without  contest  has  weight  where 
there  is  no  collusion)  ;  Potter  v.  Fuller,  19 
Fed.  Cas.  No.  11,327,  2  Fish.  Pat.  Cas.  251; 
Spring  V.  Domestic  Sewing-Mach.  Co.,  22  Fed. 
Cas.  No.  13,258,  4  Ban.  &  A.  427,  16  Off. 
Gaz.  721,  2  N.  J.  L.  J.  274. 

36.  Refused  where  conflicting  prior  adjudi- 
cations. Eldred  v.  Breitwieser,  132  Fed.  251; 
Wilgus  V.  Van  Sickle,  99  Fed.  443;  Allen  v. 
Sprague,  1  Fed.  Cas.  No.  238,  1  Blatchf.  567, 
Fish.  Pat.  Rep.  388.  In  case  of  conflict  the 
decision  in  the  same  circuit  controls.  Pull- 
man's Palace-Car  Co.  v.  Wagner  Palace-Car 
Co.,  44  Fed.  764.  Later  decision  controls. 
Pelser  v.  Geise,  87  Fed.  869.  In  case  of  con- 
flict the  best  considered  will  be  followed.  Pel- 
zer  V.  Newhall,  93  Fed.  684;  Philadelphia 
Trust,  etc.,  Co.  v.  Edison  Electric  Light  Co., 
65  Fed.  551,  13  C.  C.  A.  40;  Van  Hook  v. 
Wood,  28  Fed.  Cas.  No.  16,855. 

37.  Westinghouse  Electric,  etc.,  Co.  v. 
American  Transformer  Co.,  121  Fed.  560  [af- 
firmed in  130  Fed.  550] ;  Whippany  Mfg.  Co. 
V.  United  Indurated  Fibre  Co.,  87  Fed.  215, 
30  C.  C.  A.  615  [reversing  83  Fed.  485]  ; 
Sawyer  Spindle  Co.  v.  Turner,  55  Fed.  979; 
Carey  v.  Miller,  34  Fed.  392;  Odorless  Exca- 
vating Co.  V.  Lanman,  12  Fed.  788,  4  Woods 
129.  But  see  DuiJ  Mfg.  Co.  V.  Norton,  92 
Fed.  921. 

38.  Palmer  V.  Mills,  57  Fed.  221;  West- 
inghouse Air-Brake  Co.  v.  Carpenter,  32  Fed. 
545;  Sessions  v.  Romadka,  21  Fed.  124;  Ely 
V.  Monson,  etc.,  Mfg.  Co.,  8  Fed.  Cas.  No. 
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(vi)  Indemnity  Bond.  In  place  of  an  injunction  defendant  may  be  required 
to  give  bond  conditioned  for  the  payment  of  all  damages  awarded/''  Likewise 
where  an  injunction  is  granted  the  complainant  may  be  required  to  give  bond  to 
indemnify  defendant/"  Whether  such  bond  shall  be  required  of  complainant 
depends  upon  circumstances.^' 

{yu)  Application  AND  Proceedinos  Thereon.  Motion  for  preliminary 
injunction  must  be  made,  supported  by  the  affidavits  of  the  complainant  and  others 
to  all  facts  not  shown  in  the  bill  of  complaint  necessary  to  establish  his  right.*^ 


4,431,  4  Fish.  Pat.  Caa.  64;  Hodge  v.  Hudson 
River  R.  Co.,  12  Fed.  Cas.  No.  6,560,  6 
Blatchf.  165;  Rogers  v.  Abbot,  20  Fed.  Cas. 
No.  12,004,  1  Robb  Pat.  Cas.  465,  4  Wash. 
514;  Serrell  v.  Collins,  21  Fed.  Cas.  No. 
12,671,  4  Blatchf.  61;  Smith  v.  Sliarp's  Rifle 
Mfg.  Co.,  22  Fed.  Cas.  No.  13,106,  3  Blatchf. 
545 ;  Sykes  v.  Manhattan  Elevator,  etc.,  Co., 
23  Fed.  Cas.  No.  13,710,  6  Blatchf.  496; 
Tilghman  v.  Mitchell,  23  Fed.  Cas.  No.  14,042, 
9  Blatchf.  18,  4  Fish.  Pat.  Cas.  615  [reversed 
on  other  grounds  in  19  Wall.  287,  22  L.  ed. 
125]. 

Injunction  refused  but  defendant  ordered 
to  give  security  and  keep  an  account  see 
Marvel  Co.  v.  Pearl,  114  Fed.  946;  Macbeth 
V.  Lippencott  Glass  Co.,  54  Fed.  167;  Eagle 
Mfg.  Co.  V.  Chamberlain  Plow  Co.,  36  Fed. 
905 ;  American  Middlings  Purifier  Co.  V.  At- 
lantic Milling  Co.,  1  Fed.  Cas.  No.  305,  3 
Ban.  &  A.  168,  4  Dill.  100;  Blake  v.  Green- 
wood Cemetery,  3  Fed.  Cas.  No.  1,497,  3  Ban. 
&  A.  112,  14  Blatchf.  342,  13  Off.  Gaz.  1046; 
Blake  v.  Robertson,  3  Fed.  Cas.  No.  1,500,  11 
Blatchf.  237,  6  Fish.  Pat.  Cas.  509;  Stain- 
thorp  V.  Humiston,  22  Fed.  Cas.  No.  13,280, 
2  Fish.  Pat.  Cas.  311. 

For  cases  in  which  modification  of  the  in- 
junction was  refused  see  Consolidated  Rol- 
ler-Mill Co.  V.  Coombs,  39  Fed.  803;  Munson 
V.  New  York,  19  Fed.  313. 

39.  Karfiol  v.  Rothner,  151  Fed.  777;  Na- 
tional Enameling  Co.  v.  New  England  Enam- 
eling Co.,  123  Fed.  436;  Marvel  Co.  v.  Pearl, 
114  Fed.  946;  Seiler  v.  Fuller,  etc.,  Mfg.  Co., 
102  Fed.  344,  42  C.  C.  A.  386 ;  National  Cash- 
Register  Co.  V.  Navy  Cash-Register  Co.,  99 
Fed.  565;  Duplex  Printing-Press  Co.  v.  Camp- 
bell Printing-Press,  etc.,  Co.,  69  Fed.  250,  16 
C.  C.  A.  220;  Edison  Electric  Light  Co.  V. 
(Columbia  Incandescent  Lamp  Co.,  56  Fed. 
406;  Eastern  Paper-Bag  Co.  v.  Ni.xon,  35 
Fed.  752;  lloe  v.  Knap,  27  Fed.  204;  Now 
York  Belting,  etc.,  Co.  v.  Magowan,  23  Fed. 
590;  Greenwood  ?;.  Bracher,  1  Fed.  856;  Gil- 
bert, etc.,  Mfg.  Co.  V.  Bussing,  10  Fed.  Cas. 
No.  5,416,  1  Ban.  &  A.  621,  12  Blatchf.  420, 
8  on".  Gaz.  144;  Goodyear  v.  Hills,  10  Fed. 
Cas.  No.  5,5710,  3  Fish.  Pat.  Cas.  134;  Howe 
V.  Morion,  12  Fed.  Cas.  No.  0,709,  Fish.  Pat. 
Rep.  580;  Irwin  v.  McRoborts,  13  Fed.  Cas. 
No.  7,085,  4  Ban.  &,  A.  411,  10  OIT.  Ca/,.  853; 
Morris  v.  Sh('ll)oiirno,  17  Fed.  Cas.  No.  9,830, 
8  niatclif.  2(;0,  4  Fish.  Pat.  Cas.  377. 

Computation  of  amount  of  bond. —  In  fix- 
ing IIk^  iitiioimt  of  a  lioiid  rc((iiir('(l  of  defend- 
ant in  a  Huil,  for  inf riiijjcTnciit  of  ])al(Mits  as 
R  coiidilion  in  the  rcl'iiHiiig  of  a  picliiniiuiry 
in  jiiiicl  ion,  j,li(^  aiiioiint  of  Mic  pvodl  s  iiinilo 
by  liiiii  froiri  llif  alh'gi'd  in fiiiigcnunit  all'ords 
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the  only  approximate  basis  for  computation. 
Karfiol  V.  Rothner,  151  Fed.  779. 

Security  required  only  where  showing  is 
such  as  would  justify  injunction  see  Ameri- 
can Middlings  Purifier  Co.  v.  Atlantic  Mill- 
ing Co.,  1  Fed.  Cas.  No,  305,  3  Ban.  &  A.  168, 
4  Dill.  100. 

Where  doubt,  bond  required  in  place  of  in- 
junction.—  Consolidated  Rubber  Tire  Co.  v. 
Finley  Rubber  Tire  Co.,  106  Fed.  175. 

Bond  not  accepted  in  a  clear  case  in  place 
of  injunction  see  Electric  Storage  Battery 
Co.  V.  Buffalo  Electric  Carriage  Co.,  117  Fed. 
314;  Campbell  Printing-Press  Co.  v.  Prieth, 
77  Fed.  976;  Carter  v.  Wollschlaeger,  53  Fed. 
573;  Westinghouse  Air-Brake  Co.  v.  Carpen- 
ter, 32  Fed.  545;  McWilliams  Mfg.  Co.  V. 
Blundell,  11  Fed.  419;  Conover  v.  Mers,  6 
Fed.  Cas.  No.  3,123,  3  Fish.  Pat.  Cas.  386; 
Ely  V.  Monson,  etc.,  Mfg.  Co.,  8  Fed.  Cas.  No. 
4,431,  4  Fish.  Pat.  Cas.  64;  Morse  v.  O'Reilly, 
17  Fed.  Cas.  No.  9,859;  Tracy  v.  Torrey,  24 
Fed.  Cas.  No.  14,127,  2  Blatchf.  275.  But  see 
Westinghouse  Air-Brake  Co.  v.  Burton  Stock- 
Car  Co.,  77  Fed.  301,  23  C.  C.  A.  174,  holding 
that  bond  may  be  accepted  in  place  of  in- 
junction even  in  a  clear  case  where  great  in- 
jury to  defendant. 

40.  Consolidated  Electric  Storage  Co.  V. 
Accumulator  Co.,  55  Fed.  485,  5  C.  C.  A. 
202  [affirming  53  Fed.  796] ;  Shelly  v.  Bran- 
nan,  21  Fed.  Cas.  No.  12,751,  2  Biss.  315,  4 
Fish.  Pat.  Cas.  198. 

Complainant  is  liable  for  injury  due  to  in- 
junction where  final  judgment  against  him. 
National  Phonograph  Co.  v.  American  Graph- 
ophone  Co.,  136  Fed.  231;  Tobey  Furniture 
Co.  V.  Colby,  35  Fed.  592. 

41.  Pasteur  Chamberland  Filter  Co.  V. 
Funk,  52  Fed.  146;  Van  Hook  v.  Wood,  28 
Fed.  Cas.  No.  10,855. 

42.  Palmer  Pneumatic  Tire  Co.  v.  Newton 
Rubber  Works,  73  Fed.  218;  American  Dia- 
mond Rock  Boring  Co.  v.  Sullivan  Mach.  Co., 
1  Fed.  Cas.  No.  '298,  2  Ban.  &  A.  552,  14 
Blatchf.  119;  Beane  v.  Orr,  2  Fed.  Cas.  No. 
1,170,  2  Ban.  &  A.  170,  9  Ofl".  Gaz.  255; 
Gutta  Percha,  etc.,  Mfg.  Co.  v.  Goodyear  Rub- 
ber Co.,  11  Fed.  Cas.  No.  5,879,  2  Ban.  &  A. 
212,  3  Sawy.  542;  Stevens  r.  Felt,  23  Fed. 
Cas.  No.  13,'397;  Sullivan  V.  Redfield,  23  Fed. 
Cas.  No.  13,507,  1  Paine  441,  1  Robb  Pat. 
Cas.  477;  Young  v.  Liiipman,  30  Fed.  Cas. 
No.  18,100,  9  Blalohf.  277,  6  Fish.  Pat.  Cas. 
230,  2  on:  Gaz.  210,  342. 

Production  of  documents. —  Dooumonta  re- 
ferred to  should  be  pvoduood.  Sienions-Ijun- 
gron  Co.  r.  Halcli,  47  I'Vd.  01;  National  Ty])o- 
gva]diic  Co.  v.  Now  York  Typograph  Co.,  4G 
Fed.  114. 
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Defendant  may  file  counter  affidavits,''^  and  in  some  jurisdictions  the  complainant 
may  file  rebutting  affidavits.'" 

"(viii)  Consideration-  and  Judgment  on  Motion.  On  motion  for  prelim- 
inary injunction  the  court  will  not  undertake  to  determino  disputed  and  difficult 
questions  of  law  or  fact/^  nor  pass  upon  the  credibility  of  witnesses/^  It  will, 
however,  consider  all  pertinent  facts  which  are  clearly  shown,''^  and  will  make 
6uch  order  as  the  equities  of  the  case  demand.''^ 

(ix)  Modifying  or  Dissolving.  The  dissolution  or  modilication  of  an 
injunction  is  a  matter  resting  in  the  sound  discretion  of  the  court.'*" 


Affidavit  of  third  parties  see  Lombard  v. 
Stillwell,  15  Fed.  Cas.  No.  8,472. 

The  court  may  take  judicial  notice  of  mat- 
ters of  common  knowledge  see  Adams,  etc., 
Mfg.  Co.  V.  St.  Louis  Wire-Goods  Co.,  1  Fed. 
Cas.  No.  72,  3  Ban.  &  A.  77,  12  Off.  Gaz. 
940. 

English  practice  application  must  make 
out  a  case  and  include  the  allegation  that 
the  complainant  believes  himself  to  be  the 
first  inventor.  Whitton  v.  Jennings,  1  Dr.  & 
Sm.  110,  6  Jur.  N.  S.  164,  1  L.  T.  Rep.  N.  S. 
395,  02  Eng.  Reprint  320;  Hill  v.  Thompson, 
Holt  N.  P.  636,  3  E.  C.  L.  249,  3  Meriv. 
622,  17  Rev.  Rep.  156,  36  Eng.  Reprint  239, 
2  Moore  C.  P.  424,  8  Taunt.  375,  20  Rev. 
Rep.  488,  4  E.  C.  L.  190;  Mayer  v.  Spence, 
1  .Johns.  &  H.  87,  6  Jur.  N.  S.  672,  8  Wkly. 
Rep.  559,  70  Eng.  Reprint  673;  Gardner  v. 
Broadbent,  2  Jur.  N.  S.  1041,  4  Wkly.  Rep. 
767;  Sturz  v.  De  la  Rue,  7  L.  J.  Ch.  0.  S. 
47,  5  Russ.  322,  29  Rev.  Rep.  24,  5  Eng.  Ch. 
322,  38  Eng.  Reprint  1048. 

43.  Brill  V.  Peckham  Motor  Truck,  etc., 
Co.,  189  U.  S.  57,  23  S.  Ct.  562,  47  L.  ed.  706; 
Robinson  v.  Randolph,  20  Fed.  Cas.  No. 
11,962,  4  Ban.  &  A.  163;  Wickershaff  v. 
Jones,  29  Fed.  Cas.  No.  17,609;  Young  v. 
Lippman,  30  Fed.  Cas.  No.  18,160,  9  Blatchf. 
277,  5  Fish.  Pat.  Cas.  230,  2  Off.  Gaz.  249, 
342. 

Answer  as  an  affidavit  on  motion  see  Good- 
year V.  Mullee,  10  Fed.  Cas.  No.  5,579,  3 
Fish.  Pat.  Cas.  420;  Parker  v.  Sears,  18 
Fed.  Cas.  No.  10,748,  1  Fish.  Pat.  Cas.  93. 

Answer  insufficient  as  disclaimer  of  intent 
to  use  or  sell  machines  embodying  features 
of  the  patent  see  Deere,  etc.,  Co.  v.  Dowagiac 
Mfg.  Co.,  153  Fed.  177,  82  C.  C.  A.  351. 

Admissions  by  answer  see  Deere,  etc.,  Co. 
V.  Dowagiac  Mfg.  Co.,  153  Fed.  177,  82  C.  C. 
A.  351. 

Estoppel  by  averments  in  answer  see  Morse 
Fountain-Pen  Co.  v.  Esterbrook  Steel-Pen 
Mfg.  Co.,  17  Fed.  Cas.  No.  9,862,  3  Fish.  Pat. 
Cas.  515. 

44.  Brill  V.  Peckham  Motor  Truck,  etc., 
Co.,  189  U.  S.  57,  23  S.  Ct.  562,  47  L.  ed. 
706 ;  Norton  v.  Eagle  Automatic  Can  Co., 
57  Fed.  929;  Goodyear  v.  Mullee,  10  Fed.  Cas. 
No.  5,579,  3  Fish.  Pat.  Cas.  420;  Union 
Paper-Bag  Mach.  Co.  v.  Binney,  24  Fed.  Cas. 
No.  14,387,  5  Fish.  Pat.  Cas.  166;  Gibbs  v. 
Cole,  Dick.  64,  21  Eng.  Reprint  192,  3 
P.  Wms.  255,  24  Eng.  Reprint  1051. 

45.  Seal  v.  Beach,  113  Fed.  831;  Consoli- 
dated Fastener  Co.  v.  Columbian  Fastener 
Co.,  73  Fed.  828;  American  Nicholson  Pave- 
ment Co.  V.  Elizabeth,  1  Fed.  Cas.  No.  312, 


4  Fish.  Pat.  Cas.  189;  Bailey  Wringing  Mach. 
Co.  V.  Adams,  2  Fed.  Cas.  No.  752,  3  Ban. 
&  A.  96,  5  Reporter  102;  Crowell  v.  Harlow, 
6  Fed.  Cas.  No.  3,444,  3  Ban.  &  A.  478,  18 
Off.  Gaz.  466;  Parker  v.  Sears,  18  Fed.  Cas. 
No.  10,748,  1  Fish.  Pat.  Cas.  93;  Potter  v. 
Whitney,  19  Fed.  Cas.  No.  11,341,  3  Fish. 
Pat.  Cas.  77,  1  Lowell  87;  Sickels  v.  Youngs, 
22  Fed.  Cas.  No.  12,838,  3  Blatchf.  293. 

Evidence  insufficient  to  warrant  granting 
of  injunction  see  Mathews  Gravity  Carrier 
Co.  V.  Lister,  154  Fed.  490;  Marconi  Wire- 
less Tel  Co.  V.  American  De  Forest  Wireless 
Tel.  Co.,  154  Fed.  74;  Hall  Signal  Co.  v. 
General  R.  Signal  Co.,  153  Fed.  907,  82 
C.  C.  A.  653. 

46.  Sessions  v.  Gould,  48  Fed.  855  [af- 
firmed in  63  Fed.  1001,  11  C.  C.  A.  546]; 
Cooper  V.  Mattheys,  6  Fed.  Cas.  No.  3,200,  5 
Pa.  L.  J.  38. 

47.  Westinghouse  Electric,  etc.,  Co.  v. 
Stanley  Electric  Mfg.  Co.,  117  Fed.  309; 
Irwin  V.  Dane,  13  Fed.  Cas.  No.  7,081,  2 
Biss.  442,  4  Fish.  Pat.  Cas.  359;  Morse 
Fountain-Pen  Co.  v.  Esterbrook  Steel-Pen 
Mfg.  Co.,  17  Fed.  Cas.  No.  9,862,  3  Fish.  Pat. 
Cas.  515;  Sickels  v.  Youngs,  22  Fed.  Cas.  No. 
12,838,  3  Blatchf.  293;  Union  Paper-Bag 
Mach.  Co.  V.  Binney,  24  Fed.  Cas.  No.  14,387, 

5  Fish.  Pat.  Cas.  166. 

Verbal  admissions  by  defendant  see  Jones 
V.  Merrill,  13  Fed.  Cas.  No.  7,481,  8  Off. 
Gaz.  401 ;  Morse  Fountain-Pen  Co.  v.  Ester- 
brook Steel-Pen  Mfg.  Co.,  17  Fed."  Cas.  No. 
9,862,  3  Fish.  Pat.  Cas.  515. 

Where  case  depends  on  written  instruments 
court  decides.  Clum  v.  Brewer,  5  Fed.  Cas. 
No.  2,909,  2  Curt.  506. 

Patent  not  in  record  not  considered  see 
Drainage  Constr.  Co.  v.  Englewood  Sewer 
Co.,  67  Fed.  141. 

Parties  cannot  so  frame  issues  as  to  pre- 
vent decision  as  to  patentability  or  as  to 
scope  of  claims.  Millard  v.  Chase,  108  Fed. 
399,  47  C.  C.  A.  429. 

48.  Antisdel  v.  Chicago  Hotel  Cabinet  Co., 
89  Fed.  308,  32  C.  C.  A.  216;  American  Mid- 
dlings Purifier  Co.  v.  Vail,  1  Fed.  Cas.  No. 
308,  4  Ban.  &  A.  1,  15  Blatchf.  315;  Atlantic 
Giant-Powder  Co.  v.  Goodyear,  2  Fed.  Cas. 
No.  623,  3  Ban.  &  A.  161,  13  Off.  Gaz.  45; 
Burr  V.  Smith,  4  Fed.  Cas.  No.  2,196; 
Parkhurst  v.  Kinsman,  18  Fed.  Cas.  No. 
10,760,  2  Blatchf.  78,  Fish.  Pat.  Rep.  180; 
Woodworth  v.  Edwards,  30  Fed.  Cas.  No. 
18,014,  2  Robb  Pat.  Cas.  603,  3  Woodb.  &  M. 
624. 

49.  Barnard  v.  Gibson,  7  How.  (U.  S.)  650, 
12  L.  ed.  857 ;  Brown  v.  Deere,  6  Fed.  487,  2 
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e.  Permanent  Injunction.  The  right  to  a  permanent  injunction  ordinarily 
exists  where  judgment  is  in  favor  of  the  complainant,*^  but  tliere  may  be  special 
circumstances  which  will  prevent  its  issuance.^^ 

d.  Violation  and  Punishment  —  (i)  Writ  on  Mandate  Violated.  The  writ 
of  injunction  cannot  be  the  foundation  for  an  attachment  for  contempt  against 


McCrary  425;  Orr  v.  Badger,  18  Fed.  Cas. 
No.  10,587,  Brunn.  Col.  Cas.  536;  Woodworth 
V.  Rogers,  30  Fed.  Cas.  No.  18,018,  2  Robb 
Pat.  Cas.  625,  3  Woodb.  &  M.  135. 

That  injunction  will  not  be  dissolved  on 
coming  in  of  answer  merely  denying  equity 
of  the  bill  see  Orr  v.  Littlefield,  18  Fed.  Cas. 
No.  10,590,  2  Robb  Pat.  Cas.  No.  323,  1 
Woodb.  &  M.  13;  Orr  v.  Merrill,  18  Fed. 
Cas.  No.  10,591,  2  Robb  Pat.  Cas.  331,  1 
Woodb.  &  M.  376. 

Must  overcome  equity  and  evidence  see 
Sparkman  v.  Higgins,  22  Fed.  Cas.  No. 
13,208,  1  Blatchf.  205,  Fish.  Pat.  Rep.  110; 
Woodworth  v.  Rogers,  30  Fed.  Cas.  No. 
18,018,  2  Robb  Pat.  Cas.  625,  3  Woodb.  &  M. 
135. 

Motion  to  dissolve  heard  upon  the  same 
evidence  or  that  which  should  have  been 
produced  see  National  School  Furniture  Co. 
V.  Paton,  18  Fed.  Cas.  No.  10,050,  4  Ban. 
&  A.  432,  16  Blatchf.  563;  Woodworth  v. 
Rogers,  30  Fed.  Cas.  No.  18,018,  2  Robb 
Pat.  Cas.  625,  3  Woodb.  &  M.  135. 

Evidence  taken  too  late  on  the  merits  can- 
not be  presented  on  motion  to  dissolve.  Union 
Paper-I5ag  Mach.  Co.  v.  Newell,  24  Fed.  Cas. 
No.  14,389,  1  Ban.  &  A.  113,  11  Blatchf.  549, 
5  Off.  Gaz.  459. 

Cases  in  which  motion  to  dissolve  denied 
see  Holmes  Electric  Protective  Co.  v.  Metro- 
politan Burglar  Alarm  Co.,  31  Fed.  562; 
Bassett  v.  Malone,  11  Fed.  801;  Richardson 
V.  Croft,  11  Fed.  800;  Perry  v.  Littlefield, 
2  Fed.  464;  Consolidated  Fruit- Jar  Co.  v. 
Whitney,  6  Fed.  Cas.  No.  3,132,  1  Ban.  &  A. 
356,  10  Phila.  (Pa.)  268;  Hussey  v.  Whitely, 
12  Fed.  Cas.  No.  6,950,  1  Bond  407,  2  Fish. 
Pat.  Cas.  120;  Potter  v.  Mack,  19  Fed.  Cas. 
No.  11,331,  3  Fish.  Pat.  Cas.  428;  Thompson 
V.  Barry,  23  Fed.  Cas.  No.  13,942,  2  Wkly. 
Notes  Cas.  (Pa.)  100;  Woodworth  V.  Hall, 
30  Fed.  Cas.  No.  18,017,  2  Robb  Pat.  Cas. 
517,  1  Woodb.  &  M.  389;  Woodworth  v. 
Rogers,  30  Fed.  Cas.  No.  18,018,  2  Robb  Pat. 
Cas.  625,  3  Woodb.  &  M.  135. 

Cases  in  which  motion  to  dissolve  granted 
see  Cary  v.  Domestic  Spring-Bed  Co.,  26  Fed. 
38;  Coodypar  v.  Bourn,  10  Fed.  Cas.  No. 
5,561,  3  lilatclif.  260;  Wilson  v.  Barruim,  30 
Fed.  Cas.  No.  17,787,  2  Fish.  Pat.  Cas.  635, 
2  Robl)  l>;(t.  Cas.  74!),  1  Wall.  Jr.  3^17;  Wood- 
worth  V.  lOdwards,  30  Fed.  Cas.  No.  18,014, 

2  ]{ohh  I'lit.  (!aH.  610,  3  Woodb.  &  M.  120. 
50.  Ilorton  v.  Now  York  (Vnt.,  etc.,  R.  Co., 

03  Fed.  897;  liocrnor  v.  Neumann,  26  Fed. 
332;  Avery  v.  Wilson,  20  H5(i;  Potter  v. 
Mack,  19  Fed.  Cas.  No.  11,331,  3  Fish.  Pat. 
('as.  428;  Hiiiofonl  ( nioinical  Works  v. 
Jleckor,   20    Vm\.   Cas.    No.    12,134,   2  Ban. 

A.  38(1.  11  OIV.  (Jaz.  330;  Nnnn  v.  D'Al- 
l)nf|iicr(|iu',  .'M  liciiv.  595,  55  Eng.  Ro|)rlnt 
765. 
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Although  damages  granted  were  only 
nominal,  injunction  may  be  granted.  Du 
Bois  V.  Kirk,  158  U.  S.  58,  15  S.  Ct.  729,  39 
L.  ed.  895  laffirming  33  Fed.  252]. 

Not  refused  because  defendant  solvent  see 
Bement  v.  National  Harrow  Co.,  186  U.  S. 
70,- 22  S.  Ct.  747,  46  L.  ed.  1058;  Grant  v. 
Raymond,  6  Pet.  (U.  S.)  218,  8  L.  ed.  .376; 
General  Electric  Co.  V.  Wise,  119  Fed.  922. 

Not  refused  because  defendant  quits  in- 
fringing see  Western  Electric  Co.  v.  Capital 
Tel.,  etc.,  Co.,  86  Fed.  709;  Matthews,  etc., 
Mfg.  Co.  p.  National  Brass,  etc..  Works,  71 
Fed.  518;  White  v.  Walbridge,  46  Fed.  526; 
Kane  v.  Huggins  Cracker,  etc.,  Co.,  44  Fed. 
287;  Facer  v.  Midvale  Steel- Works,  38  Fed. 
231;   Bullock  Printing-Press  Co.  v.  Jones, 

4  Fed.  Cas.  No.  2,132,  3  Ban.  &  A.  195,  13 
Off.  Gaz.  124. 

Granted  although  great  damage  to  defend- 
ant see  Edison  Electric  Light  Co.  v.  United 
Electric  Light,  etc.,  Co.,  58  Fed.  572,  7  C.  C. 
A.  375  [affirming  57  Fed.  642]. 

Granted  although  patent  about  to  expire 
see  American  Bell  Tel.  Co.  v.  Western  Tel. 
Constr.  Co.,  58  Fed.  410;  American  Bell  Tel. 
Co.  V.  Brown,  Tel.,  etc.,  Co.,  58  Fed.  409. 

Granted  without  verdict  of  jury  see  Bu- 
chanan V.  Howland,  4  Fed.  Cas.  No.  2.074, 

5  Blatchf.  151,  2  Fish.  Pat.  Cas.  341;  Good- 
year V.  Day,  10  Fed.  Cas.  No.  5,569,  2  Wall. 
Jr.  283. 

Against  whom  operative. —  Permanent  in- 
junction goes  against  all  connected  with  the 
infringement.  National  Mechanical  Directory 
Co.  V.  Polk,  121  Fed.  742,  58  C.  C.  A.  24. 

That  permanent  injunction  means  for  the 
life  of  the  patent  see  De  Florez  v.  Raynolds, 
8  Fed.  434,  17  Blatchf.  436. 

Goods  made  before  expiration  of  patent. — 
Injunction  continues  after  expiration  of  pat- 
ent as  to  goods  made  before.  American  Dia- 
mond Rock-Boring  Co.  Rutland  Marble 
Co.,  2  Fed.  356,  18  Blatchf.  146.  Contra, 
Westinghouse  v.  Carpenter,  43  Fed.  894. 

Cases  in  which  injunction  granted  see  Na- 
tional Folding-Box,  etc.,  Co.  v.  Elsas,  65 
Fed.  1001;  American  Boll  Tel.  Co.  v.  Globe 
Tel.  Co.,  31  Fed.  729,  24  Blatchf.  522;  Odell 
V.  Stout,  22  Fed.  159;  Weeks  v.  Buffalo  Scale 
Co.,  11  Fed.  901;  Merriam  v.  Smith,  11  Fed. 
588;  Pontlarge  v.  Boeslon,  1  Fed.  862,  18 
Blatchf.  38;  Potter  r.  Whitney,  19  Fed.  Cas. 
No.  11,341,  3  Fish.  Pat.  Cas.  77.  1  Lowell  87. 

51.  Marden  v.  Cn.ni])bpll  Printing-Press, 
etc.,  Co.,  79  Fed.  653,  25  C.  C.  A.  142; 
Many  v.  Sizer,  10  Fed.  Caa.  No.  9,057,  1 
Fish.  Pat.  Cas.  31. 

Permanent  injunction  refused  where  not 
necos.sary  and  aHowance  injurious  to  public. 
—  ( 'iiinplicll  Pviiitiiig-PrcMs,  etc.,  (^o.  r.  Man- 
hattan R.  Co.,  49  Fed.  930;  Ballard  r.  Pitta- 
burg,    12   ]<Y'd.   783;   Bliss  v.   Brooklyn,  3 
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any  person,  except  perhaps  a  defendant  served  witli  the  bill  of  complaint,  where 
it  refers  merely  to  the  bill  for  a  description  of  the  thing  enjoined.®'^ 

(ii)  Knowledge  or  Notice.  According  to  tlie  modern  practice,  actual  serv- 
ice of  an  order  of  injunction  upon  the  person  sought  to  be  restrained  from  infring- 
ing a  patent  is  not  requisite  to  lay  the  foundation  of  a  proceeding  against  him  for 
contempt,^'*  actual  notice  of  such  order  of  injunction  being  deemed  sufficient.^* 

(ill)  Wuo  Liable.  Defendants  as  individuals  are  in  contempt  if  they  organ- 
ize a  company  and  continue  infringement,^^  and  it  is  the  duty  of  a  defendant 
enjoined  from  making  or  selling  a  patented  article  to  take  such  steps  as  will  pre- 
vent violation  of  the  injunction  by  employees,  and  a  fine  will  be  imposed  for  con- 
tempt where  the  injunction  is  violated  by  employees.^^  One  who  knowingly 
assists  another  in  violating  an  injunction  is  guilty  of  contempt.^''  An  officer  of 
defendant  corporation  who  continues  infringement  individually  after  injunction  is 
guilty  of  contempt.'^  A  person  pending  suit  is  not  bound  to  obey  an  injunction 
not  directed  to  hira.^^ 

(iv)  Acts  on  Conduct  Constituting  Violation.  Although  the  command 
of  an  injunction  against  the  infringement  of  a  patent  must  be  explicitly  obeyed, 
yet  it  is  the  spirit  and  not  the  letter  of  the  injunction  which  must  be  obeyed  ; 
hence,  no  subterfuge  amounting  to  a  substantial  violation  of  the  injunction  will 
be  allowed  to  succeed  merely  because  not  contrary  to  the  letter  of  the  prohibitory 
clause."    Advertising  for  sale  articles  which  have  been  adjudged  infringements 


Fed.  Cas.  No.  1,544,  8  Blatchf.  533,  4  Fish. 
Pat.  Cas.  596. 

52.  Whipple  v.  Hutchinson,  29  Fed.  Cas. 
No.  17,517,  4  Blatchf.  190. 

53.  Christensen  Engineering  Co.  v.  West- 
inghouse  Air-Brake  Co.,  135  Fed.  774,  68 
C.  C.  A.  476. 

54.  Christensen  Engineering  Co.  v.  West- 
inghouse  Air-Brake  Co.,  135  Fed.  774,  68 
C.  C.  A.  476.  See  also  Dowagiac  Mfg.  Co. 
t'.  Minnesota  Moline  Plow  Co.,  124  Fed.  736 
[affirmed  in  129  Fed.  1005,  64  C.  C.  A.  122]. 

Injunction  ordered  but  not  issued. —  The 
rule  is  that  where  an  injunction  against  the 
infringement  of  a  patent  has  been  ordered, 
a  ]3arty  who,  having  knowledge  of  that  order, 
deliberately  violates  the  injunction  ordered, 
although  not  yet  issued,  is  guilty  of  con- 
tempt of  court.  Dowagiac  Mfg.  Co.  v.  Minne- 
sota ]Moline  Plow  Co.,  124  Fed.  736  [affirmed 
in  129  Fed.  1005,  64  C.  C.  A.  122],  holding, 
however,  that,  in  order  to  convict  a  person 
of  contempt  under  such  circumstances,  it 
must  be  shown  clearly  that  he  had  knowledge 
of  the  order  of  the  injimction  in  such  a  way 
that  it  can  be  held  that  he  understood  it, 
and  with  that  knowledge  committed  wilful 
violation  of  the  order. 

55.  Diamond  Drill,  etc.,  Co.  v.  Kelley,  130 
Fed.  893 ;  Iowa  Barb  Steel- Wire  Co.  v.  South- 
ern Barbed-Wire  Co.,  30  Fed.  123. 

56.  Westinghouse  Air  Brake  Co.  v.  Chris- 
tensen Engineering  Co.,  121  Fed.  562;  Mundy 
r.  Lidgerwood  Mfg.  Co.  34  Fed.  541 ;  Phillips 
V.  Detroit,  19  Fed.  Cas.  No.  11,101,  3  Ban. 
&  A.  150,  2  Flipp.  92,  16  Off.  Gaz.  627;  Pot- 
ter V.  MuUer,  19  Fed.  Cas.  No.  11,333,  1  Bond 
601.  2  Fish.  Pat.  Cas.  631. 

57.  Hamilton  v.  Diamond  Drill,  etc.,  Co., 
137  Fed.  417.  69  C.  C.  A.  532;  Diamond  Drill, 
etc.,  Co.  V.  Kelley,  132  Fed.  978,  130  Fed. 
893;  Welsbach  Light  Co.  v.  Daylight  Incan- 
descent Gaslight  Co.,  97  Fed.  950;  Goodyear 


V.  Mullee,  10  Fed.  Cas.  No.  5,577,  5  Blatchf. 
429,  3  Fish.  Pat.  Cas.  209. 

Illustrations. —  One  who  with  knowledge  of 
an  injunction  enjoining  certain  persons  from 
infringement  takes  over  their  business  and 
continues  it  in  collusion  with  them  is  guilty 
of  contempt.  Hamilton  v.  Diamond  Drill, 
etc.,  Co.,  137  Fed.  417,  69  C.  C.  A.  532;  Dia- 
mond Drill,  etc.,  Co.  v.  Kelley,  132  Fed.  978, 
130  Fed.  893.  Assisting  another  infringer  in 
a  suit  contesting  the  validity  of  the  patent 
is  contempt.  Bate  Refrigerating  Co.  v.  Gil- 
lett,  30  Fed.  683. 

58.  Jannev  v.  Pancoast  International  Ven- 
tilator Co.,  124  Fed.  972;  Stahl  v.  Ertel,  62 
Fed.  920;  Poppenhusen  v.  Falke,  19  Fed.  Cas. 
No.  11,279,  4  Blatchf.  493,  2  Fish.  Pat.  Cas. 
181;  Wetherill  v.  New  Jersey  Zinc  Co.,  29 
Fed.  Cas.  No.  17,463,  1  Ban.  &  A.  105,  5 
Off.  Gaz.  460. 

A  person  acting  only  officially  is  not  liable. 
Phillips  V.  Detroit,  19  Fed.  Cas.  No.  11,101, 
3  Ban.  &  A.  150,  2  Flipp.  92,  16  Off.  Gaz. 
627. 

59.  Bate  Refrigerating  Co.  v.  Gillett,  30 
Fed.  685. 

60.  Bate  Refrigerating  Co.  v.  Gillett,  30 
Fed.  683. 

61.  Bate  Refrigerating  Co.  v.  Gillett,  30 
Fed.  683;  Burr  v.  Kimbark,  29  Fed.  428; 
Colgate  V.  Gold,  etc..  Tel.  Co.,  6  Fed.  Cas. 
No.  2,992,  4  Ban.  &  A.  5.59,  17  Off.  Gaz.  193 ; 
Craig  V.  Fisher,  6  Fed.  Cas.  No.  3,332,  2 
Sawv.  345;  Hamilton  v.  Simons,  11  Fed.  Cas. 
No.  5,991,  5  Biss.  77;  Phillips  v.  Detroit,  19 
Fed.  Cas.  No.  11,101,  3  Ban.  &  A.  150.  2 
Flipp.  92,  16  Off.  Gaz.  627;  Potter  v.  Muller, 
19  Fed.  Cas.  No.  11,333,  1  Bond  601,  2  Fish. 
Pat.  Cas.  631.  And  see  Victor  Talking  Mach. 
Co.  r.  Leeds,  etc.,  Co.,  150  Fed.  147. 

Illustrations. —  W'here  the  principle  in- 
volved in  a  patent  is  the  point  in  issue  in  a 
suit  to  restrain  its  infringement,  defendant 
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of  complainant's  patent,  and  tlie  sale  of  which  has  been  enjoined,  does  not  in 
itself  constitute  a  breach  of  the  injunction  but  advertising  tlio  articles  enjoined, 
in  defiance  of  the  precise  terms  of  tlie  injunction,  is  strong  evidence  of  the  violation 
of  the  injunction,  and  requires  positive  proof  on  the  part  of  defendant  to  the  con- 
trary.*^ An  injunction  against  the  sale  of  an  infringing  article  is  violated  by  the 
sale  of  such  article  outside  of  the  territorial  jurisdiction  of  the  court  granting  the 
injunction,  whether  the  article  was  sent  within  such  jurisdiction  or  not.^ 

(v)  Defenses.  The  fact  that  the  writ  was  erroneously  granted  furnishes  no 
excuse  for  its  violation,*^  the  remedy  in  such  case  being  by  appeal  or  writ  of 
error.**  Temptation  due  to  linaneial  straits  is  no  excuse  for  violation  of  an  injunc- 
tion,*'' nor  is  the  advice  of  counsel,*^  nor  good  faith  or  absence  of  intention  to 
infringe,*^  nor  a  misnomer  in  the  injunction.™  So  the  fact  that  the  infringing 
machine  is  made  according  to  a  junior  patent  is  no  excuse.''^  That  the  injunction 
was  granted  upon  a  patent  which  has  since  been  materially  altered  by  disclaimer 
constitutes  a  defense  to  the  pz'oceeding.''^  And  an  injunction  against  the  infringe- 
ment of  a  patent  for  an  invention  consisting  of  the  combination  of  known  appli- 
ances is  not  violated  by  using  the  combination  after  the  expiration  of  the  patent.'^ 

(vi)  Proceedings  TO  Punish — (a)  Notice.  Generally  the  rule  obtains  that, 
before  a  party  who  has  violated  an  injunction  against  infringing  a  patent  can  be 
punished  for  contempt,  it  must  appear  that  he  has  been  served  with  notice  of  the 
proceedings  therefor.''* 


commits  a  breach  of  a  preliminary  injunction 
and  is  punishable  for  contempt  where,  for 
the  purpose  of  evading  the  injunction,  he 
continues  to  manufacture  articles  involving 
the  same  principle,  with  but  slight  modi- 
fications of  structure.  Burr  v.  Kimbark,  29 
Fed.  428.  Where  a  party  wlio  has  been  en- 
joined from  infringing  a  patent  by  manu- 
facturing or  selling  the  infringing  article 
continues  to  sell  as  the  agent  of  another,  he 
is  guilty  of  contempt,  and  is  liable  to  attach- 
ment. Potter  V.  Muller,  19  Fed.  Cas.  No. 
11,333,  1  Bond  601,  2  Fish.  Pat.  Cas.  631. 

62.  Dowagiac  Mfg.  Co.  v.  Minnesota  Mo- 
line  Plow  Co.,  124  Fed.  736.  See  also  Allis 
V.  Stowell,  19  Off.  Gaz.  727. 

63.  Stahl  V.  Ertel,  62  Fed.  920. 

64.  Macauley  v.  White  Sewing  Mach.  Co., 
9  Fed.  698. 

Sending  infringing  article  to  foreign  coun- 
try or  selling  it  there. — A  sale  in  Canada,  to 
be  tliere  vised,  of  articles  patented  by  letters 
patent  of  the  United  States,  Canada  being  a 
territory  in  wliieh  the  patentee  had  no  ex- 
clusive riglit,  cannot  be  regarded  as  in  con- 
tempt of  an  injunction  not  in  future  to  make 
or  sell  in  violation  of  the  patent.  Gould  r. 
Sessions,  67  Fed.  163,  14  C.  C.  A.  366.  And 
the  making  and  selling  of  a  single  element 
of  a  ])atnntod  combination,  with  the  purpose 
and  expectation  tlint  such  oloniont  sliould  be 
sent  to  a  foreign  country,  and  bo  there  used 
in  combination  with  otiicr  elements,  or  in 
the  i)raeiice  of  a  )t)ethod  covered  by  the 
patent,  is  not  contributory  infringement, 
inasnnich  as  there  was  no  intent  that  the 
cIcrncnl.H  should  ]w  ])ut  to  an  infringing  use, 
ihc.  jirotfction  of  the  ))n,t('nt  not  extending 
Ijeyond  tht?  limitw  of  the  United  Slates.  Bul- 
lock Klcctric,  etc.,  Co.  v.  Westinghouso,  etc., 
Co.,  129  I'cd.  105,  (\:\  C.  C.  A.  ()()7. 

65.  liocncr  v.  Newman,  19  h'ed.  98;  Craig 
V.   KLslicr,  (I    li'cd.  CiiH.  No.  3,332,  2  Savvy. 
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345;  Phillips  v.  Detroit,  19  Fed.  Cas.  No. 
11,101,  3  Ban.  &  A.  150,  2  Flipp.  92,  16  Off. 
Gaz.  627;  Valentine  v.  Reynolds,  28  Fed.  Cas. 
No.  16,813;  Whipple  v.  Hutchinson,  29  Fed. 
Cas.  No.  17,517.  4  Blatchf.  190. 

66.  Craig  v.  Fisher,  6  Fed.  Cas.  No.  3,332, 
2  Sawy.  345. 

67.  A.  B.  Dick  Co.  v.  Henry,  88  Fed. 
80. 

68.  Calculagraph  Co.  v.  Wilson,  136  Fed. 
196;  Paxton  v.  Brinton,  126  Fed.  542; 
Bowers  v.  Pacific  Coast  Dredging,  etc.,  Co., 
99  Fed.  745;  Bate  Refrigerating  Co.  v.  Gil- 
lett,  30  Fed.  683;  Burr  v.  Kimbark,  29  Fed. 
428.  Contra,  Goss  Printing  Press  Co.  v. 
Scott,  134  Fed.  880;  Hamilton  v.  Simons,  11 
Fed.  Cas.  No.  5,991,  5  Biss.  77. 

Judgment  of  court. —  Defendant  should  get 
the  judgment  of  the  court  whether  changes 
made  avoid  infringement.  Bowers  v.  Pacific 
Coast  Dredging,  etc.,  Co.,  99  Fed.  745; 
Hamilton  v.  Simons,  11  Fed.  Cas.  No.  5,991, 
5  Biss.  77. 

69.  Bate  Refrigerating  Co.  v.  Gillett,  30 
Fed.  683.  And  see  Robinson  v.  &  B.  Led- 
erer  Co.,  146  Fed.  993. 

Trivial  violation. —  One  will  not  be  pun- 
ished for  the  violation  of  an  injunction  re- 
straining the  use  of  articles  infringing  a 
patent  when  he  has  made  an  honest  ell'ort 
to  remove  the  oflVnding  articles  from  the 
premises  where  they  were  used,  although,  by 
oversight,  a  few  articles  renuiin.  Edison 
Electric  Light  Co.  v.  Goelet,  05  Fed.  612. 

70.  Dickerson  r.  Armstrong,  94  Fed.  804. 

71.  Norton  v.  Eagle  Automatic  Can  (^o.,  59 
Fed.  137.  And  see  Valentino  V.  llevuolds,  28 
Fed.  Cas.  No.  16,813. 

72.  Dudgeon  r.  Thomson,  3  App.  Cas.  34. 

73.  .lohiiMon  Brooklyn,  etc.,  11.  Co.,  37 
]<\'d.  117,  2  L.  11.  A.  ■IHi).' 

74.  ('hrislenHcn  I'higineering  Co.  1'.  West- 
inghouso Air-l!rako  Co.,   135   Fed.   774,  08 
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(b)  Evidence.  The  rules  of  evidence  governing  in  proceedings  to  punish  the 
violation  of  injunctions  in  general  apply  to  proceedings  to  punish  the  violation  of 
iujiinctions  in  patent  cases.''^ 

(c)  Hearing  and  Determination.  On  the  hearing  of  the  motion  the  question 
as  to  wlietlier  tlie  machine  constructed  is  the  same  as  the  old  one  enjoined  is  one 
of  fact  to  be  determhied  on  the  evidence.'^''  Where  a  court  issues  an  injunction 
to  prevent  the  infringement  of  a  patent  solely  upon  the  authority  of  a  decision  in 
anotlier  circuit,  in  a  suit  between  the  same  parties,  it  will,  on  the  hearing  of  a 
motion  for  an  attachment  for  contempt  in  violating  the  injunction,  follow  the 
construction  which  was  placed  upon  the  patent  in  such  other  circuit.''^  If  the 
violation  of  an  injunction  against  the  infringing  of  a  patent,  either  as  to  its  char- 
acter or  the  fact  of  its  commission,  is  doubtful  upon  the  proofs,  the  court  will 
remit  the  party  to  his  right  to  hie  a  supplemental  bill  in  the  original  suit,™  or  to 
institute  a  new  and  plenary  action.™  However,  where  the  violation  of  an  injunc- 
tion is  wilful,  the  summary  method  of  correction  is  imperative,  and  will  not  be 
arrested  by  tlie  fact  that  the  proofs  of  violation  are  conflicting,  or  that  the  things 
used  by  defendant  are  in  some  respects  different  from  those  interdicted.^"  A 


C.  C.  A.  476,  holding,  however,  that  ^where 
notice  of  the  commencement  of  contempt  pro- 
ceedings was  properly  given  to  defendant's 
attorney,  and,  under  order  of  court,  notice 
of  the  application  for  attachment  and  a  copy 
of  the  affidavits  to  be  issued  thereon,  were 
sent  to  defendant  by  registered  mail  and  re- 
turned marked  "  Refused,"  defendant  not 
having  controverted  the  charge  of  contempt, 
an  objection  that  the  notice  of  the  proceed- 
ing was  not  properly  served  is  not  well 
taken. 

75.  See  Injunctions,  22  Cyc.  1023. 

Presumptions. —  Machines  designated  by 
the  same  name  and  made  by  the  same  com- 
pany as  the  machines  containing  infringing 
devices,  the  manufacture  and  sale  of  which 
were  enjoined,  will  be  presumed  to  be  the 
same,  in  the  absence  of  any  denial,  in  pro- 
ceedings to  punish  a  violation  of  the  in- 
junction. Stahl  V.  Ertel,  62  Fed.  920.  De- 
fendant, four  months  before  the  service  of 
an  injunction  on  him,  executed  a  bond  to 
plaintiff,  acknowledging  the  validity  of  his 
patent  and  his  right  to  all  that  was  granted 
by  it.  It  was  held  that  the  bond  was  no 
evidence  of  a  breach  of  the  injunction  further 
than  the  recital  that  defendant  had  infringed 
the  patent  might  have  a  tendency  to  estab- 
lish such  breach,  and  that  the  inference  of 
presumption  arising  from  it  might  be  over- 
come by  credible  and  positive  testimony, 
proving  no  infringement.  Byam  v.  Eddy,  4 
Fed.  Cas.  No.  2,263,  2  Blatchf.  521,  24  Vt. 
666. 

Burden  of  proof. —  The  burden  of  proof  es- 
tablishing the  violation  of  the  injunction 
rests  with  complainant.  Accumulator  Co.  v. 
Consolidated  Electric  Storage  Co.,  53  Fed. 
793. 

Admissibility. —  On  a  motion  for  attach- 
ment for  contempt  for  violating  an  injunc- 
tion issued  to  restrain  the  infringement  of  a 
patent,  after  a  construction  has  been  given 
to  a  patent  by  the  court,  no  testimony  is 
admissible  to  vary  such  construction.  Bur- 
dett  V.  Estev,  4  Fed.  Cas.  No.  2,146,  4  Ban. 
&  A.  141,  16  Blatchf.  105.  Afiidavits  to  show 


that  the  patentee  was  not  the  first  and 
original  inventor  of  the  thing  patented  are 
immaterial  and  irrelevant.  Whipple  v. 
Hutchinson,  29  Fed.  Cas.  No.  17,517,  4 
Blatchf.  190.  It  is  a  matter  of  discretion 
whether  the  court  will  receive  expert  testi- 
mony on  the  question  of  infringement,  or 
will  examine  the  alleged  infringing  articles 
for  itself.   Burdett  v.  Estey,  supra. 

Weight  and  sufficiency. —  The  evidence  of  a 
breach  of  an  injunction  must  be  clear  to 
authorize  punishment  therefor.  Woodruff  v. 
North  Bloomfield  Gravel  Min.  Co.,  45  Fed. 
129;  Smith  v.  Halkyard,  19  Fed.  602;  Bird- 
sell  V.  Hagerstown  Agricultural  Implement 
Mfg.  Co.,  3  Fed.  Cas.  No.  1,436,  2  Ban.  &  A. 
519,  1  Hughes  59,  11  Off.  Gaz.  420. 

76.  Birdsell  v.  Hagerstown  Agricultural 
Implement  Mfg.  Co.,  3  Fed.  Cas.  No.  1,436, 
2  Ban.  &  A.  519,  1  Hughes  59,  11  Off.  Gaz. 
420. 

77.  Accumulator  Co.  Consolidated  Elec- 
tric Storage  Co.,  53  Fed.  793. 

78.  Enterprise  Mfg.  Co.  v.  Sargent,  48  Fed. 
453;  AUis  V.  Stowell,  15  Fed.  242. 

79.  U.  S.  Playing-Card  Co.  v.  Spalding,  93 
Fed.  822;  Enterprise  Mfg.  Co.  v.  Sargent,  48 
Fed.  453;  Truax  v.  Detweiler,  46  Fed.  117; 
Pennsylvania  Diamond-Drill  Co.  v.  Simpson, 
39  Fed.  284;  Temple  Pump  Co.  v.  Goss 
Pump,  etc.,  Co.,  31  Fed.  292;  Wirt  v.  Brown, 
30  Fed.  187;  Allis  v.  Stowell,  15  Fed.  242; 
Bate  Refrigerating  Co.  v.  Eastman,  11  Fed. 
902;  Putnam  v.  Hollender,  11  Fed.  75; 
Liddle  v.  Cory,  15  Fed.  Cas.  No.  8,338,  7 
Blatchf.  1.  A  consent  decree  against  de- 
fendant for  damages  and  a  perpetual  in- 
junction is  not  such  a  general  decree  in  favor 
of  complainant  as  will  allow  him  to  obtain 
an  attachment  for  violation  of  the  injunction 
upon  motion,  but  if  he  desires  to  enjoin  tlie 
alleged  infringement  it  must  be  done  by  a 
bill  in  the  usual  way.  Howard  v.  Mast,  etc., 
Co.,  33  Fed.  867;  Highby  v.  Columbia  Rub- 
ber Co.,  18  Fed.  601. 

80.  Wetherill  v.  New  Jersey  Zinc  Co.,  29 
Fed.  Cas.  No.  17,463,  1  Ban.  &  A.  105,  5 
Off.  Gaz.  460. 
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motion  for  an  attachment  may  be  denied  witliont  prejudice  to  the  rights  of  the 
same  question  of  infringement  on  the  accounting  under  the  interlocutory 
decree."^ 

(vii)  Punishment — (a)  Matters  Considered  in  Mitigation.  The  fact  that 
the  injunction  was  erroneously  issued  may  be  considered  in  mitigation  of  punibh- 
ment,*^^  as  may  the  fact  that  the  acts  in  violation  were  without  intention  to  disobey 
the  injunction.^^ 

(b)  Amount  of  Fine.  The  amount  of  the  fine  assessed  for  the  violation  of 
the  injunction  is  within  the  sound  discretion  of  the  court.^  As  contempt  in  the 
violation  of  injunctions  in  a  patent  case  is  a  criminal  offense,  the  tine  should  bear 
a  just  proportion  to  the  magnitude  of  the  offense,  and  ouglit  not  in  general  to 
exceed  such  amount  as  would  ordinarily  be  imposed  as  a  tine  when  paid  over  to 
the  government.^^  A  light  tine  will  be  imposed  where  the  violation  was  probably 
unintentional.^® 

(c)  Distribution  of  Fine.  The  court  may  direct  payment  to  the  complainant 
of  a  part  or  all  of  the  fine  imposed,  as  a  compensation  for  his  time  and  outlay  in 
prosecuting  the  application  but  the  court  will  not  compensate  complainant  for 
any  profits  or  damages  resulting  from  the  infringement  involved  in  the  violation 
of  the  injunction.^^ 

(viii)  Costs.  "Where  the  injunction  has  bfeen  violated,  and  defendant  is  pro- 
tected from  the  consequences  only  by  a  defect  in  the  service  of  the  writ,  no  costs 
will  be  allowed  to  him  on  denial  of  a  motion  for  an  attachment  for  such  violation.*^ 

12.  Damages  .AND  Profits^" — a.  Damages  in  Actions  at  Law  —  (i)  Right  to 
Recover  AND  FoiiM  OF  Action.  Damages  for  the  infringement  of  a  patent 
may  be  recovered  by  an  action  at  law,^^  the  proper  action  being  trespass  on  the 
case.^^ 

(ii)  Amount  Recoverable — (a)  Li  General.  Plaintiff  is  entitled  to  a  ver- 
dict only  for'  the  actual  damages  sustained  by  him  because  of  and  during  the  time 
of  the  infringement  for  which  the  suit  was  brought,^^  and  not  to  exemplary 


81.  Burdett  V.  Estey,  4  Fed.  Cas.  No.  2,146, 

4  Ban.  &  A.  141,  16  Blatchf.  105. 

82.  Westinghouse  Air-Brake  Co.  v.  Cliris- 
tensen  Engineering  Co.,  128  Fed.  749. 

83.  In  re  De  Forest  Wireless  Tel.  Co.,  154 
Fed.  81 ;  Norton  v.  Eagle  Automatic  Can  Co., 
59  Fed.  137;  Morss  v.  Domestic  Sewing- 
Macl).  Co.,  38  Fed.  482;  Bate  Eefrigerating 
Co.  V.  Gillett,  30  Fed.  683;  Iowa  Barb  Steel- 
Wire  Co.  V.  Southern  Barbed-Wire  Co.,  30 
Fed.  615;  Carstaedt  v.  U.  S.  Corset  Co.,  6 
Fed.  Cas.  No.  2,468,  2  Ban.  &  A.  331,  13 
Blatchf.  371,  10  Off.  Gaz.  3;  Phillips  v.  De- 
troit, 19  Fed.  Cas.  No.  11,101,  3  Ban.  &  A. 
150,  2  Flipp.  92,  16  Off.  Gaz.  627.  See  also 
Goodyear  v.  Mullec,  10  Fed.  Cas.  No.  5,577, 

5  Blatchf.  429,  3  Fish.  Pat.  Cas.  209. 

84.  iVlorss  V.  Domestic  Scwing-Mach.  Co., 
38  Fed.  482;  Iowa  Barb  Stcel-VVire  Co.  v. 
Southern  Barbed-Wire  Co.,  30  Fed.  615; 
(Jarstacidt  v.  U.  S.  Corset  Co.,  5  Fcul.  Cas. 
No.  2,468,  2  Ban.  &  A.  331,  13  Blatchf.  371, 
10  Off.  Gaz.  3. 

85.  ScarlH  v.  Wordon,  13  Fed.  716. 

86.  Frank  v.  Ikniiard,  146  Fed.  137. 

87.  ChriHtenHon  JOngineering  Co.  V.  Wost- 
inglioiiHc  Air-I!nil<(!  Co.,  l.'iS  Fed.  77'1,  OS 
C.  A.  476;  Cary  Mfg.  (Jo.  i;.  Acnio  Flexible 
(Jlasp  Co.,  lOH  I'Vd.  H73,  48  C.  C.  A.  118; 
Macaulay  v.  White  Sieving  Maeli.  Co.,  9  Fed. 
698. 

88.  Dowagiiie  IVIfg.  Co.  r.  MiiiiicHota  Mo- 
line  Plow  Co.,  liil   l''e(l.  735,  01  (.!.  (J.  A.  57 
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[affirmed  in  129  Fed.  1005,  64  C.  C.  A.  122] ; 
Macaulay  v.  White  Sewing  Mach.  Co.,  9  Fed. 
698.    But  see  Searls  v.  Worden,  13  Fed.  716. 

89.  Whipple  v.  Hutchinson,  29  Fed.  Cas. 
No.  17,517,  4  Blatchf.  190. 

80.  Damages  generally  see  Damages. 

91.  U.  S.  Eev.  St.  (1878)  §  4919  [U.  S. 
Comp.  St.  (1901)  p.  3394];  Birdsall  v. 
Coolidge,  93  U.  S.  64,  23  L.  ed.  802 ;  Harper, 
etc.,  Co.  V.  Wilgus,  56  Fed.  587,  6  C.  C.  A. 
45;  Bragg  v.  Stockton,  27  Fed.  509;  Living- 
ston V.  Jones,  15  Fed.  Cas.  No.  8,414,  2  Fish. 
Pat.  Cas.  207,  3  Wall.  Jr.  330  [reversed  on 
other  grounds  in  1  Wall.  155,  17  L.  ed.  662]. 

92.  U.  S.  Rev.  St.  (1878)  §  4919  [U.  S. 
Comp.  St.  (1901)  p.  33941;  Byam  V.  Bul- 
lard,  4  Fed.  Cas.  No.  2,262,  1  Curt.  100; 
Stein  Goddard,  22  Fed.  Cas.  No.  13,353, 
McAllister  82. 

93.  Birdsall  v.  Coolidge,  93  U.  S.  64,  23 
L.  ed.  802;  Lee  v.  Pillsbury,  49  Fed.  747; 
National  Car-Brake  Shoe  Co.  v.  Terro  Haute 
Car,  etc.,  Co.,  19  Fed.  514;  Allen  v.  Bhmt,  1 
Fed.  Cas.  No.  217,  2  Robb  Pat.  Cas.  530,  2 
Woodb.  &  M.  121;  Carter  v.  Baker,  5  Fed. 
Caa.  No.  2,472,  4  Fish.  Pat.  Cas.  404,  1  Sawy. 
512;  Tlavden  r.  Suffolk  Mfg.  Co.,  11  Fed.  Cas. 
No.  (;,2(;i,  4  Fish.  Pat.  Cas.  86  \a/Jirmcd  in 
;{  Wall.  315,  18  L.  ed.  76];  Uansoni  r.  New 
York,  20  l'\'d.  Cas.  No.  11,573,  1  Fish.  I'at. 
Cas.  252;  Smith  v.  lliggins,  22  Fed.  Cas.  No. 
13,057. 

Wo  damages  for  uso  before  patent  are  al- 
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damages.^*  Damages  are  to  be  measured  by  the  actual  loss  to  plaintiff,^^  which 
must  be  sliown."''    It  may  be  showu  by  any  means  which  will  best  establish  the  loss.*^ 


lowable.  Brodie  v.  Ophir  Silver  Min.  Co.,  4 
Fed.  Cas.  No.  1,919,  4  Fish.  Pat.  Cas.  137,  5 
Sawy.  808. 

On  reissue  no  damages  before  date  of  re- 
issue are  allowable.  Agawaiii  Woolen  Co.  V. 
Jordan,  7  Wall.  (U.  S.)  583,  19  L.  ed.  177. 

Damages  limited  to  direct  effect  and  the 
use  of  the  particular  invention  patented  see 
Carter  v.  Baker,  5  Fed.  Cas.  No.  2,472,  4 
Fish.  Pat.  Ca^.  404,  1  Sawy.  512. 

94.  Buck  V.  Hermanee,  4  Fed.  Cas.  No. 
2,082,  1  Blatchf.  398,  Fish.  Pat.  Rep.  251; 
Hall  c.  Wiles,  11  Fed.  Cas.  No.  5,954,  2 
Blatchf.  194,  Fish.  Pat.  Rep.  433;  McCormick 
V.  Seymour,  15  Fed.  Cas.  No.  8,727,  3  Blatchf. 
209; 'Pitts  V.  Hall,  19  Fed.  Cas.  No.  11,192, 
2  Blatchf.  229,  Fish.  Pat.  Rep.  441;  Wash- 
burn V.  Gould,  29  Fed.  Cas.  No.  17,214,  2 
Robb  Pat.  Cas.  206,  3  Story  122;  Whittemore 
V.  Cutter,  29  Fed.  Cas.  No.  17,001,  1  Gall. 
478,  1  Robb  Pat.  Cas.  40.  Contra,  Parker  v. 
Corbin,  18  Fed.  Cas.  No.  10,731,  4  McLean 
462,  2  Robb  Pat.  Cas.  736. 

95.  Birdsall  v.  Coolidge,  93  U.  S.  64,  23 
L.  ed.  802;  Cassidy  v.  Hunt,  75  Fed.  1012; 
Lee  V.  Pillsbury,  49  Fed.  747;  Earle  V. 
Sawyer,  8  Fed.  Cas.  No.  4,247,  4  Mason  1, 

1  Robb  Pat.  Cas.  490;  Goodyear  v.  Bishop,  10 
Fed.  Cas.  No.  5,559,  2  Fish.  Pat.  Cas.  154; 
La  Baw  v.  Hawkins,  14  Fed.  Cas.  No.  7,961, 

2  Ban.  &  A.  501;  McComb  v.  Brodie,  15  Fed. 
Cas.  No.  8,708,  5  Fish.  Pat.  Cas.  384,  1 
Woods  153,  2  Off.  Gaz.  117;  Whittemore  v. 
Cutter,  29  Fed.  Cas.  No.  17,601,  1  Gall.  478, 
1  Robb  Pat.  Cas.  40;  United  Horseshoe,  etc., 
Co.  V.  Stewart,  13  App.  Cas.  401,  59  L.  T. 
Rep.  N.  S.  561. 

Profits  which  plaintiff  might  have  made 
but  for  the  infringement  are  the  damages  re- 
coverable. McCormick  v.  Seymour,  15  Fed. 
Cas..  No.  8,726,  2  Blatchf.  240  [reversed  in 
part  in  16  How.  480,  14  L.  ed.  1024],  15  Fed. 
Cas.  No.  8,727,  3  Blatchf.  209   [affirmed  in 

19  How.  96,  15  L.  ed.  557]  ;  Rice  v.  Heald, 

20  Fed.  Cas.  No.  11,752  [reversed  on  other 
grounds  in  104  U.  S.  737,  26  L.  ed.  910]. 
Damages  include  not  only  the  loss  upon  the 
patented  device  but  the  loss  of  other  profits 
which  would  have  accompanied  it.  Hawes  v. 
Washburne,  11  Fed.  Cas.  No.  6,242,  5  Off. 
Gaz.  491. 

Where  plaintiff  did  not  mark  his  articles 
"  patented "  nominal  damages  only  are  re- 
coverable. McComb  V.  Brodie,  15  Fed.  Cas. 
No.  8,708,  5  Fish.  Pat.  Cas.  384,  1  Woods 
153,  2  Off.  Gaz.  117. 

Where  employee  innocently  infringes  dam- 
ages are  nominal.  Bryce  v.  Dorr,  4  Fed.  Cas. 
No.  2,070,  3  McLean  582,  2  Robb  Pat.  Cas. 
302. 

Making  invention  without  using  it  gives 
only  nominal  damages.  Whittemore  r.  Cutter, 
29  "Fed.  Cas.  No.  17,601,  1  Gall.  478,  1  Robb 
Pat.  Cas.  40. 

Where  there  is  no  established  license-fee 
and  no  use  of  the  invention  save  by  defend- 
ant there  is  no  loss  to  plaintiff  and  only 


nominal  damages  can  be  awarded.  Seattle  v. 
McNamara,  81  Fed.  863,  26  C.  C.  A.  652. 

Where  there  is  no  damage  or  loss  suit  will 
not  lie.  I5yam  v.  Bullard,  4  Fed.  Cas.  No. 
2,202,  1  Curt.  100. 

Part  of  machine  covered  by  patent. —  The 
estimation  of  damages  must  be  confined  to 
the  particular  part  of  the  machine  covered  by 
the  patent  upon  which  suit  is  brought.  Mc- 
Creary  v.  Pennsylvania  Canal  Co.,  141  U.  S. 

459,  12  S.  Ct.  40,  35  L.  ed.  817;  Fischer  v. 
Hayes,  22  Fed.  529;  Burdell  v.  Denig,  4  Fed. 
Cas.  No.  2,142,  2  Fish.  Pat.  Cas.  588;  Carter 
V.  Baker,  5  Fed.  Cas.  No.  2,472,  4  Fish.  Pat. 
Cas.  404,  1  Sawy.  512;  Wayne  v.  Holmes,  29 
Fed.  Cas.  No.  17,303,  1  Bond  27,  2  Fish.  Pat. 
Cas.  20. 

Entire  damage  may  be  assessed  where  the 
entire  value  is  due  to  the  patented  feature. 
Hunt  Bros  Fruit-Packing  Co.  v.  Cassiday,  64 
Fed.  585,  12  C.  C.  A.  316;  Fifield  v.  Whitte- 
more, 33  Fed.  835. 

Injury  to  business  by  unfair  competition 
not  included  in  damages.  Stephens  v.  Felt,  22 
Fed.  Cas.  No.  13,368ci;  United  Horse  Shoe, 
etc.,  Co.  V.  Stewart,  13  App.  Cas.  401,  59 
L.  T.  Rep.  N.  S.  561.  But  see  American- 
Braided  Wire  Co.  v.  Thomson,  44  Ch.  D.  274, 
59  L.  J.  Ch.  425,  62  L.  T.  Rep.  N.  S.  616 
[reversing  38  Wkly.  Rep.  329]. 

Damages  for  separate  patents  sued  on  need 
not  be  apportioned.  Timken  v.  Olin,  41  Fed. 
169. 

96.  Robertson  v.  Blake,  94  U.  S.  728,  24 
L.  ed.  245;  Philp  v.  Nock,  17  Wall.  (U.  S.) 

460,  21  L.  ed.  679;  Singer  Mfg.  Co.  v.  Cramer, 
109  Fed.  652,  48  C.  C.  A.  588;  Lee  v.  Pills- 
bury,  49  Fed.  747.  See  also  infra,  XIII,  C, 
14,  b. 

Where  the  amount  of  actual  loss  is  not 
shown,  nominal  damages  only  can  be  awarded. 
Coupe  V.  Royer,  155  U.  S.  565,  15  S.  Ct.  199, 
39  L.  ed.  263 ;  New  York  v.  Ransom,  23  How. 
(U.  S.)  487,  16  L.  ed.  515;  Boston  v.  Allen, 
91  Fed.  248,  33  C.  C.  A.  485;  Houston,  etc., 
R.  Co.  V.  Stern,  74  Fed.  636,  20  C.  C.  A.  568 ; 
Hunt  Bros.  Fruit-Packing  Co.  v.  Cassidv,  53 
Fed.  257,  3  C.  C.  A.  525 ;  Lee  v.  Pillsbury,  49 
Fed.  747;  Royer  v.  Schultz  Belting  Co.,  45 
Fed.  51  [affirmed  in  154  U.  S.  515,  14  S.  Ct. 
1152,  38  L.  ed.  1075];  National  Car-Brake 
Shoe  Co.  V.  Terre  Haute  Car,  etc.,  Co.,  19 
Fed.  514;  Proctor  v.  Brill,  4  Fed.  415;  Bur- 
dell V.  Denig,  4  Fed.  Cas.  No.  2,142,  2  Fish. 
Pat.  Cas.  588 ;  Poppenhusen  t\  New  York 
Gutta  Pereha  Comb  Co.,  19  Fed.  Cas.  No. 
11,283,  2  Fish.  Pat.  Cas.  62;  Rollhaus  v. 
MePherson,  20  Fed.  Cas.  No.  12,026;  Smith 
V.  Higgins,  22  Fed.  Cas.  No.  13,058. 

97.  Suffolk  Mfg.  Co.  V.  Hayden,  3  Wall. 
(U.  S.)  315,  18  L.  ed.  76;  Singer  Mfg.  Co. 
V.  Cramer,  109  Fed.  652,  48  C.  C.  A.  588; 
Hunt  Bros.  Fruit  Packing  Co.  v.  Cassiday,  64 
Fed.  585,  12  C.  C.  A.  316;  Lee  v.  Pillsbury, 
49  Fed.  747;  Goodyear  v.  Bishop,  10  Fed. 
Cas.  No.  5,559,  2  Fish.  Pat.  Cas.  154;  Berdon 
Fire-Arms  Mfg.  Co.  v.  U.  S.,  26  Ct.  CI.  48 
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License-fees  charged  others  may  be  used  as  guides.^^  Where  there  is  no  other  means 
of  estimating  damages  the  profits  derived  by  the  infringer  may  be  considered,** 


laffirmed  in  156  U.  S.  552,  15  S.  Ct.  420,  30 
L.  ed.  530];  McKeever  v.  U.  S.,  14  Ct.  CI. 
396. 

Where  patentee  doec  not  license  others  but 
manufacturers,  it  is  to  be  presumed  tht.t  he 
would  have  made  all  infringing  sales.  Rose 
V.  Hirsh,  94  Fed.  177,  30  C.  C.  A.  132.  It 
will  not  be  presumed,  however,  that  plaintiff 
would  have  sold  the  same  number  as  infringer 
at  a  higher  price.  Jennings  v.  Rogers  (Silver 
Plate  Co.,  118  Fed.  339. 

Evidence  of  settlement  with  others  not 
comjjetent  nor  is  royalty  paid  by  defendant 
to  others.  International  Tooth  Crown  Co.  v. 
Hank's  Dental  Assoc.,  Ill  Fed.  916;  Ewart 
Mfg.  Co.  V.  Bcldwin  Cycle-Chain  Co.,  91  Fed. 
26^;  Westcott  V.  Rude,  19  Fed.  830;  National 
Car-Brake  Shoe  Co.  Terre  Haute  Car,  etc., 
Co.,  19  Fed.  514. 

Prior  judgment  upon  different  evidence 
does  not  fix  value.  Blake  v.  Greenwood  Ceme- 
tery, 16  Fed.  076,  21  Blatchf.  222. 

98.  Established  license-fees  may  be  taken 
as  the  measure  of  damages. — Clark  v.  Wooster, 
119  U.  S.  322,  7  S.  Ct.  217,  30  L.  ed.  392; 
Washington,  etc..  Steam  Packet  Co.  v.  Sickles, 
19  Walk  (U.  S.)  611,  22  L.  ed.  203;  Philp 
V.  Nock,  17  Wall.  (U.  S.)  460,  21  L.  ed.  679; 
Seymour  v.  McCormick,  16  How.  (U.  S.)  480, 
14  L.  ed.  1024;  Hogg  v.  Emerson,  11  How. 
(U.  S.)  587,  13  L.  ed.  824;  Leeds,  etc., 
Co.  V.  Victor  Talking  Mach.  Co.,  154  Fed. 
58,  83  C.  C.  A.  170;  Cassidy  v.  Hunt,  75 
Fed.  1012;  Houston,  etc.,  R.  Co.  v.  Stern, 
74  Fed.  036,  20  C.  C.  A.  568 ;  Timken  v.  Olin, 
41  Fed.  169;  McDonald  v.  Whitney,  39  Fed. 
466;  Carv  v.  Lovell  Mfg.  Co.,  37  Fed.  654; 
]\Iay  V.  Fond  du  Lac  County,  27  Fed.  691; 
Graham  v.  Geneva  Lake  Crawford  Mfg.  Co., 
24  Fed.  642;  Wooster  v.  Simonson,  20  Fed. 
316;  National  Car-Brake  Shoe  Co.  v.  Terre 
Haute  Car,  etc.,  Co.,  19  Fed.  514;  Emerson 
V.  Simm,  8  Fed.  Cas.  No.  4,443,  6  Fish.  Pat. 
Cas.  281,  3  Off.  Gaz.  293;  Goodyear  %.  Bishop, 
10  Fed.  Cas.  No.  5,559,  2  Fish.  Pat.  Cas.  154; 
Livingston  v.  Jones,  15  Fed.  Cas.  No.  8,414, 
2  Fish.  Pat.  Cas.  207,  3  Wall.  Jr.  330  Ire- 
versed  on  other  grounds  in  1  Wall.  155,  17 
L.  ed.  062]  ;  McCormick  v.  Seymour,  15  Fed. 
Cas.  No.  8,727,  3  Blatchf.  209;  Sanders  v. 
Logan,  21  Fed.  Cas.  No.  12,295,  2  Fish.  Pat. 
Cas.  107,  8  Pittsb.  Leg.  J.  (Pa.)  301;  Star 
Salt  Caster  Co.  v.  Grossman,  22  Fed.  Cas. 
No.  13,320,  4  Ban.  &  A.  506;  Ponn  v.  Jack, 
L.  R.  5  Eq.  81,  37  L.  J.  Ch.  130,  17  L.  T. 
Rep.  N.  S.  407,  16  Wkly.  Rep.  243;  United 
Tel.  Co.  V.  Walker,  56  L.  T.  Re|>.  N.  S.  508. 
But  a  license-foe  is  not  an  arbitrary  guide 
and  ni'cd  Tiot  l)c  followed  Tinless  circiiniHtances 
warrant  it.  liirdsall  v.  ('<  olidge,  93  U.  S.  (i  t, 
23  L.  ed.  S02;  Keller  v.  Stolzeiibaugli,  ^13  Fed. 
37H;  Cokiiit,.  (;.  Western  Eloctrie  Co.,  28  Fed. 
1-10;  Wciostcr  v.  'J'lioniton,  26  Fed.  274  [af- 
firmcd  in  130  H.  K.  V,:>\,  10  S.  Ct.  1074,  34 
L.  ed.  550];  ('innpl)cll  v.  liniclny,  '1  Fed.  ('as. 
No.  2,353,  5  HIhh.  171);  Sickels  V.  Uordcn,  23 
Fed.  CaH.  No.  13,832,  3  lilatclrf.  535. 


To  serve  as  a  guide  the  license-fees  must  be 

established  and  uniform  and  made  under 
such  ciieurnstances  as  to  indicate  the  real 
value.  Rude  v.  Westcott,  130  U.  S.  152,  9 
S.  Ct.  46.3,  32  L.  ed.  888 ;  International  Tooth 
Crown  Co.  V.  Hank's  Dental  Assoc.,  Ill  Fed, 
916;  Royer  v.  Shultz  Belting  Co.,  45  Fed.  51 
[aflirmed  in  154  U.  S.  515,  14  S.  Ct.  1152,  38 
L.  ed.  1075] ;  Hanimacher  v.  Wilson,  32  Fed. 
796 ;  Bates  v.  St.  .Johnsbury,  etc.,  R.  Co.,  32 
Fed.  628;  Graham  v.  Geneva  Lake  Crawford 
Mfg.  Co.,  24  Fed.  642;  Westcott  v.  Rude,  19 
Fed.  830;  National  Car-Brake  Shoe  Co.  v. 
Terre  Haute  Car,  etc.,  Co.,  19  Fed.  514; 
Bussey  v.  Excelsior  Co.,  1  Fed.  640,  1 
McCrary  161  [reversed  on  other  grounds  in 
110  U.  S.  131,  4  S.  Ct.  38,  28  L.  ed.  95] ; 
Judson  V.  Bradford,  14  Fed.  Cas.  No.  7,564,  3 
Ban.  &  A.  539,  16  Off.  Gaz.  171. 

Fee  may  be  regarded  as  fixed,  although 
exceptions  sometimes  made,  Asmus  v.  Free- 
man, 34  Fed.  902. 

Where  it  includes  other  inventions,  the 
license-fee  is  no  guide.  Vulcanite  Pavement 
Co.  V.  American  Artificial  Stone  Pavement 
Co.,  36  Fed.  378;  Willimantie  Linen  Co.  v. 
Clark  Thread  Co.,  27  Fed.  865 ;  Porter  Needle 
Co.  V.  National  Needle  Co.,  22  Fed.  829; 
Wooster  v.  Simonson,  16  Fed.  680. 

Unless  plaintiff  would  have  made  the  sales, 
the  rule  as  to  license-fees  is  not  applied.  La 
Baw  V.  Hawkins,  14  Fed.  Cas.  No.  7,961,  2 
Ban.  &  A.  561. 

99.  Cassidy  v.  Hunt,  75  Fed,  1012; 
Brickill  v.  Baltimore,  60  Fed,  98,  8  C,  C,  A. 
500;  Royer  v.  Coupe,  29  Fed.  358;  Bell  v. 
Phillips,  3  Fed.  Cas.  No.  1,262;  Campbell  v. 
Barclay,  4  Fed.  Cas.  No.  2,353,  5  Biss.  179; 
Case  V.  Brown,  5  Fed.  Cas.  No.  2,488,  1  Biss. 
382,  2  Fish.  Pat.  Cas.  268;  Conover  v.  Rapp, 
6  Fed.  Cas.  No.  3,124,  4  Fish.  Pat.  Cas.  57; 

Grant  v.   ,    10   Fed.   Cas.   No.  5,701; 

Page  V.  Ferry,  18  Fed.  Cas,  No.  10,602,  1 
Fish.  Pat.  Cas.  298;  Parker  v.  Bamker,  18 
Fed.  Cas.  No.  10,725,  6  McLean  631;  Parker 
V.  Perkins,  18  Fed.  Cas.  No.  10,745;  Pitts  v. 
Hall,  19  Fed.  Cas.  No.  11,192,  2  Blatchf.  229, 
Fish.  Pat.  Rep.  441;  Wilbur  v.  Beecher,  29 
Fed.  Cas.  No.  17,034,  2  Blatchf.  132,  Fish. 
Pat.  Rep.  401 ;  Wintermute  v.  Redington,  30 
Fed.  Cas.  No.  17,896,  1  Fish.  Pat.  Cas. 
239. 

Equitable  test  as  to  profits  may  be  used 

where  no  other  measure  of  damages  is  avail- 
able. Burden  V.  Denig,  92  U.  S.  716,  23 
L.  ed.  704. 

Settlements  with  other  infringers  do  not 
constitute  guides  and  evidence  thereof  is  in- 
admissible. Cornely  v.  ]\[arck\vald,  131  V.  S. 
159,  9  S.  Ct.  7'14,"  33  L.  ed.  117  \(ifflrmi>ig 
32  Vcd.  292,  23  Blatchf.  163]  ;  Kevoa  r. 
Pueblo,  etc.,  Co.,  43  Fed,  478  \(tlJirmrd  in 
154  U.  S.  507,  513,  14  S,  Ct.  1148,  39  L.  ed. 
1083]:  l'nil('(i  iS'ickel  Co.  r.  Central  Pae.  R. 
Co.,  30  bVd.  18(i;  Niilicmal  Car-Brako  Slioe 
Co.  V.  Torre  Haute  Car,  etc.,  Co.,  19  Fed. 
514  ;  Matthews  v.  Spaugonborg,  14  Fed.  350. 
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but  it  is  not  the  controlling  consideration.  The  test  is  what  plaintiff  lost  and  not 
what  defendant  gained.^ 

(b)  Counsel  Fees  and  Expenses.  Counsel  fees  and  exj)enses  of  the  litigation 
cannot  be  included  in  the  damages.^ 

(c)  Interest.  Interest  upon  the  amount  due  plaintiff  niaj  be  included  in  the 
verdict.^ 

(d)  Doiible  and  Treble  Damages.  The  verdict  at  law  must  be  for  the  actual 
damages  but  the  court  may  in  its  discretion  enter  judgment  thereon  for  any  sum 
above  the  verdict  not  exceeding  three  times  the  amount  of  the  verdict.^  Dam- 
ages may  be  increased  to  recompense  plaintiff,  where  the  circumstances  of  the 
infringement  are  aggravated  and  the  litigation  expensive.^ 

(ill)  Designs.  Damages  for  the  infringement  of  design  patents  may  be  recov- 
ered in  the  same  manner  as  other  patents,"  except  that  where  the  infringement 
Avas  wilful  after  notice,  a  minimum  amount  of  two  hundred  and  fifty  dollars  may 
be  collected  for  each  offenseJ 


1.  Royer  v.  Shultz  Belting  Co.,  45  Fed. 
51  [affirmed  in  154  U.  S.  515,  14  S.  Ct.  1151, 
38  L.  ed.  1075]  ;  Cowing  v.  Eunisey,  6  Fed. 
Gas.  No.  3,296,  8  Blatchf.  36,  4  Fish.  Pat. 
Gas.  275;  McComb  v.  Brodie,  15  Fed.  Cas. 
No.  8,708,  5  Fish.  Pat.  Cas.  384,  1  Woods  153, 
2  OIL  Gaz.  117. 

Lack  of  actual  profits  made  by  defendant 
is  no  defense  where  there  is  real  loss  to  plain- 
tiff. Campbell  v.  Barclay,  4  Fed.  Cas.  No. 
2,353,  5  Biss.  179;  Carter  v.  Baker,  5  Fed. 
Cas.  No.  2,472,  4  Fish.  Pat.  Cas.  404,  1 
Sawy.  512;  Goodyear  Dental  "Vulcanite  Co. 
V.  Van  Antwerp,  10  Fed.  Cas.  No.  5,000,  2 
Ban.  &  A.  252,  9  Off.  Gaz.  497 ;  Pitts  v.  Hall, 
19  Fed.  Cas.  No.  11,192,  2  Blatchf..  229,  1 
Fish.  Pat.  Rep.  441. 

2.  Philp  V.  Nock,  17  Wall.  (U.  S.)  460,  21 
L.  ed.  679;  Teese  v.  Huntingdon,  23  How. 
(U.  S.)  2,  16  L.  ed.  479;  Blanchard's  Gun- 
Stoek  Turning  Factory  v.  Warner,  3  Fed. 
Cas.  No.  1,521,*  1  Blatchf.  258,  1  Fish.  Pat. 
Rep.  184;  Parker  v.  Huhne,  18  Fed.  Cas.  No. 
10.740,  1  Fish.  Pat.  Cas.  44;  Stimpson  V. 
Railroads,  23  Fed.  Cas.  No.  13,456,  2  Robb 
Pat.  Cas.  595,  1  Wall.  Jr.  164;  Whittemore 
V.  Cutter,  29  Fed.  Cas.  No.  17,600,  1  Gall. 
429,  1  Robb  Pat.  Cas.  28.  Contra,  Alleri  r. 
Blunt,  1  Fed.  Cas.  No.  217,  2  Robb  Pat.  Cas. 
530,  2  Woodb.  &  M.  121;  Boston  Mfg.  Co.  V. 
Fiske,  3  Fed.  Cas.  No.  1,681,  2  Mason  119, 

1  Robb  Pat.  Cas.  320;  Knight  v.  Gavit,  14 
Fed.  Cas.  No.  7,884;  Pierson  v.  Eagle  Screw 
Co.,  19  Fed.  Cas.  No.  11,156,  2  Robb  Pat.  Cas. 
268,  3  Story  402. 

3.  It  is  generally  held  that  interest 
from  time  suit  brought  may  be  included. 
May  V.  Fond  du  Lac,  27  Fed.  691  [re- 
versed on  other  grounds  in  137  U.  S.  395, 
11  S.  Ct.  98,  34  L.  ed.  714]  ;  McCormick  v. 
Sevmour,  15  Fed.  Cas.  No.  8,726,  2  Blatchf. 
240;  Pitts  V.  Hall,  19  Fed.  Cas.  No.  11,192, 

2  Blatchf.  229,  1  Fish.  Pat.  Rep.  441 ;  Sickels 
V.  Borden,  22  Fed.  Cas.  No.  12,832,  3  Blatchf. 
535;  Tatham  v.  Le  Roy,  23  Fed.  Cas.  No. 
13,760,  2  Blatchf.  474. 

Where  a  fixed  royalty  is  taken  as  the 
measure  interest  is  allowed  from  the  date 
when  such  royalties  would  have  been  due. 
McNeely  v.  Williames,  96  Fed.  978,  37  C.  C. 


A.  641 ;  Locomotive  Safety  Truck  Co.  v, 
Pennsylvania  R.  Co.,  2  Fed.  677  [reversed  on 
other  grounds  in  110  U.  S.  490,  4  S.  Ct.  220, 
28  L.  ed.  222]. 

4.  U.  S.  Rev.  St.  (1878)  §  4919  [TJ.  S. 
Comp.  St.  (1901)-  p.  3394];  Birdsall  v. 
Coolidge,  93  U.  S.  64,  23  L.  ed.  802;  National 
Folding-Box,  etc.,  Co.  v.  Elsas,  81  Fed.  197; 
Welling  V.  La  Bau,  35  Fed.  302;  Bell  v.  U.  S. 
Stamping  Co.,  32  Fed.  549;  Carew  v.  Boston 
Elastic  Fabric  Co.,  5  Fed.  Cas.  No.  2,397,  3 
Cliff.  356,  5  Fish.  Pat.  Cas.  90,  1  Off.  Gaz. 
91;  Gray  v.  James,  10  Fed.  Cas.  No.  5,718, 
Pet.  C.  C.  394,  1  Robb  Pat.  Cas.  120;  Guyoa 
V.  Serrell,  11  Fed.  Cas.  No.  5,881,  1  Blatchf. 
244,  1  Fish.  Pat.  Rep.  151;  Whittemore  v. 
Cutter,  29  Fed.  Cas.  No.  17,601,  1  Gall.  478, 
1  Robb  Pat.  Cas.  40. 

5.  National  Folding  Box,  etc.,  Co.  v.  Rob- 
ertson, 125  i^'ed.  524;  Morss  v.  Union  Form 
Co.,  39  Fed.  4G8 ;  Lyon  v.  Donaldson,  34  Fed. 
789;  Allen  v.  Blunt,  1  Fed.  Cas.  No.  217,  2 
Robb  Pat.  Cas.  530,  2  Woodb.  &  M.  121 ;  Bell 
V.  McCullough,  3  Fed.  Cas.  No.  1,256,  1 
Bond  194,  1  Fish.  Pat.  Cas.  380;  Brodie  v. 
Ophir  Silver  Min.  Co.,  4  Fed.  Cas.  No.  1,919, 
4  Fish.  Pat.  Cas.  137,  5  Sawy.  608;  Guyon 
V.  Serrell,  11  Fed.  Cas.  No.  5,881,  1  Blatchf. 
244,  Fish.  Pat.  Rep.  151;  Peek  v.  Frame,  19 
Fed.  Cas.  No.  10,903,  9  Blatchf.  194,  5  Fish. 
Pat.  Cas.  113;  Russell  v.  Place,  21  Fed.  Cas. 
No.  12,161,  9  Blatchf.  173,  5  Fish.  Pat.  Cas. 
134  [affirmed  in  94  U.  S.  606,  24  L.  ed. 
214]. 

Without  bad  faith  of  defendant  or  special 
circumstances,  damages  will  not  be  increased. 
Welling  V.  La  Bau,  35  Fed.  302;  Carlock  r. 
Tappan,  5  Fed.  Cas.  No.  2,412;  Schwarzel  v. 
Holenshade,  21  Fed.  Cas.  No.  12,506,  2  Bond 
29,  3  Fish.  Pat.  Cas.  116. 

6.  U.  S.  Rev.  St.  (1878)  §  4933  [U.  S. 
Comp.  St.  (1901)  p.  3399],  and  §  2,  Act 
Feb.  4,  1887,  24  U.  S.  St.  at  L.  387  [U.  S. 
Comp.  St.  (1901)  p.  3398]. 

7.  24  U.  S.  St.  at  L.  387  [U.  S.  Comp. 
St.  (1901)  p.  3398];  Frank  v.  Geiger,  121 
Fed.  126;  Girabel  v.  Hogg,  97  Fed.  791,  3S 
C.  C.  A.  419;  Fuller  v.  Field,  82  Fed.  813, 
27  C.  C.  A.  165;  Lowell  Mfg.  Co.  v.  Whittall, 
71  Fed.  515;  Monroe  v.  Anderson,  58  Fed, 
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(iv)  Effect  of  Recovery.  The  recovery  of  damages  for  past  infriagetnent 
does  not  give  the  infringer  tlie  right  to  continue  the  infringement  thereafter," 
but  tlie  recovery  of  full  damages  in  satisfaction  for  the  use  of  the  particular 
machines  may  operate  to  release  tliem  from  the  monopoly.'' 

b.  Profits  and  Damages  in  Suits  in  Equity  —  (i)  In  General.  In  equity  the 
complainant  may  recover  the  amount  of  the  gains  and  jH'olits  that  defendant  has 
made  from  the  use  of  the  invention/"  and  in  addition  may  Iiave  the  damages 
sustained  by  him  assessed. 


398,  7  C.  C.  A.  272;  Untermeyer  v.  Freund, 
50  Fed.  77  iaffiriiicd  in  58  Fed.  205,  7  C.  C. 
A.  183];  Ripley  v.  Elson  Glass  Co.,  49  Fed. 
927. 

The  statute  is  not  unconstitutional  but 
valid.  Untermeyer  v.  Freund,  68  Fed.  205,  7 
C.  C.  A.  183. 

Although  there  were  no  profits  two  hun- 
dred and  fifty  dollars  may  be  collected. 
Pirkl  V.  Smith,  42  Fed.  410  [affirmed  in  154 
U.  S.  517,  14  S.  Ct.  1153,  38  L.  ed.  1082]. 

For  facts  showing  sufficient  notice  see  An- 
derson V.  Saint,  46  Fed.  760. 

8.  Birdsell  v.   Shaliol,   112  U.  S.  485,  5 

5.  Ct.  244,  28  L.  ed.  768 ;  Root  v.  Lake  Shore, 
etc.,  R.  Co.,  105  U.  S.  189,  26  L.  ed.  975; 
Suffolk  Mfg.  Co.  V.  Hayden,  3  Wall.  (U.  S.) 
315,  18  L.  ed.  76;  Electric  Gas-Lighting  Co.  v. 
Wollensak,  70  Fed.  790;  Spaulding  v.  Page, 
22  Fed.  Cas.  No.  13,219,  4  Fish.  Pat.  Cas.  641, 
1  Sawv.  702;  Friarson  v.  Loe,  9  Ch.  D.  48,  27 
Wklv.'Rep.  183;  Needham  v.  Oxley,  8  L.  T. 
Rep.'  N.  S.  604,  2  New  Rep.  388,  11  Wkly. 
Rep.  852. 

Recovery  from  vendor  does  not  release 
the  vendee  from  liability.  Westinghouse 
Electric,  etc.,  Co.  v.  New  York  Mut.  L. 
Ins.  Co.,  129  Fed.  213;  Van  Epps  v.  In- 
ternational Paper  Co.,  124  Fed.  542;  Tuttle 
V.  Matthews,  28  Fed.  98;  Blake  v.  Greenwood 
Cemetery  16  Fed.  676,  21  Blatchf.  222. 

9.  Electric  Gas-Lighting  Co.  V.  Wollensak, 
70  Fed.  790;  Fisher  i\  Consolidated  Amador 
Mine,  25  Fed.  201 ;  Steam  Stone-Cutter  Co.  i'. 
Slieldons,  21  Fed.  875;  Allis  v.  Stowell,  16 
Fed.  783;  Steam  Stone-Cutter  Co.  v.  Sliel- 
dons, 15  Fed.  608,  21  Blatchf.  200;  Booth  v. 
Seevers,  3  Fed.  Cas.  No.  l,G48a,  19  Off.  Gaz. 
1140;  Gilbert,  etc.,  Mfg.  Co.  v.  Bussing,  10 
Fed.  Cas.  No.  5,416,  1  Ban.  &  A.  621,  12 
Blatchf.  420,  8  Off.  Gaz.  144;  Perrigo  v. 
Spaulding,  19  Fed.  Cas.  No.  10,994,  2  Ban. 

6,  A.  348,  13  Blatchf.  38!),  12  OIL  Gaz.  352; 
Spalding  v.  Page,  22  Fed.  Cas.  No.  13,219,  4 
FiHh.  Pat.  Cas.  041,  1  Sawy.  702;  Steam 
Stonecutter  Co.  v.  Windsor  Mfg.  Co.,  22  Fed. 
Cas.  No.  13,335,  4  Ban.  &  A.  445,  17  Blatchf. 
24. 

Where  licen.se-fee  is  adopted  as  measure  of 
damages,  arlicle  is  released  from  nH)no])()ly. 
Stntz  r.  Armstrong,  25  l^'ed.  1-17;  Sickels  v. 
Borden,  22  Fed.  Can.  No.  12,832,  3  Blatchf. 
535;  Spaulding  V.  Page,  22  Fed.  Cas.  No. 
]3,2]9,  4  i''isli.  Pat.  Cas.  641,  1  Sawy.  702. 
(Uirilra,  I'/iiierHon  v.  Sirniii,  8  Fed.  fas.  No. 
4,'I'I3,  6  KIhIi.  I'at.  Cas.  281,  3  0(V.  Gaz.  293. 

10.  May  recover  ilic  ax'hiiil  prodls  made  by 
till'  infringer.  SesHloiis  r.  liiiniMilka,,  115  II.  S. 
20,  12  H.  Ct.  700,  3(;  I,,  ed.  (WH);   iiiirdcll  V. 
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Denig,  92  U.  S.  716,  23  L.  ed.  764;  Littlefield 
V.  Perry,  21  Wall.  (U.  S.)  205,  22  L.  ed. 
677;  Uean  v.  Mason,  20  How.  ( C.  S.)  198, 

15  L.  ed.  876;  Livingston  v.  Wood  worth,  1.5 
How.  (U.  S.)  640,  14  L.  ed.  809;  Campbell 
V.  New  York,  81  Fed.  182;  Kirk  v.  Du  Bois, 
46  Fed.  486  [affirmed  in  158  U.  S.  58,  15 
S.  Ct.  729,  39  L.  ed.  895]  ;  Moras  v.  UnioR 
Form  Co.,  39  Fed.  468 ;  Munson  v.  Nev,'  York, 

16  Fed.  560,  21  Blatchf.  342;  Burdett  f. 
Estey,  3  Fed.  666,  19  Blatchf.  1;  Campbell 
V.  James,  2  Fed.  338,  18  Blatchf.  92;  Carter 
V.  Baker,  5  Fed.  Cas.  No.  2,472,  4  Fish.  Pat. 
Cas.  404,  1  Sawy.  612;  Coleman  v.  Liesor, 
6  Fed.  Cas.  No.  2,984;  La  Baw  v.  Hawkins, 
14  Fed.  Cas.  No.  7,901,  2  Ban.  &  A.  5G1; 
Sickels  V.  Borden,  22  Fed.  Cas.  No.  12,832, 
3  Blatchf.  535;  Tilghman  v.  Werks,  23  Fed. 
Cas.  No.  14,046,  1  Bond  511,  2  Fish.  Pat. 
Cas.  229 ;  Vauglian  v.  East  Tennessee,  etc., 
R.  Co.,  28  Fed.  Cas.  No.  16,898,  2  Ban.  &  A. 
537,  1  Flipp.  621,  11  Off.  Gaz.  789;  Wetherill 
V.  New  Jersey  Zinc.  Co.,  30  Fed.  Cas.  No. 
18,464,  1  Ban.  &  A.  485. 

The  fact  that  the  profits  are  due  princi- 
pally to  business  judgment  and  skill  of  de- 
fendant does  not  affect  the  rule.  Lawther  v. 
Hamilton,  64  Fed.  221. 

The  fact  that  defendant  could  have  made 
equal  profits  on  similar  unpatented  articles 
does  not  limit  the  recovery.  Warren  t\  Keep, 
155  U.  S.  265,  15  S.  Ct. '83,  39  L.  ed.  144; 
Am  Ende  V.  Seabury,  43  Fed.  C72;  Simpson 
V.  Davis,  22  Fed.  444,  22  Blatchf.  113;  Bur- 
dett V.  Estey,  3  Fed.  566,  19  Blatchf.  1. 

Although  the  patentee  has  himself  made  no 
use  of  his  patent,  he  is  entitled  to  profits. 
Crosby  Steam  Gage,  etc.,  Co.  v.  Con.solidated 
Safety  Valve  Co.,  141  U.  S.  441,  12  S.  C  t. 
49,  35  L.  cd.  809. 

Profits  occurring  after  complainant  sells 
his  patent  pending  suit  cannot  be  recovered. 
Goss  Printing  Press  Co.  v.  Scott,  131  Fed. 
880. 

Manufacturer's  profits- — A  trader  is  not 
liable  for  HMinufacturev's  ]irofits.  Kissinger- 
Ison  Co.  V.  Bradford  Belting  Co.,  123  Fed. 
91,  59  C.  C.  A.  221. 

That  user  may  be  sued  for  profits  after  col- 
lecting damages  from  manufacturer  sec  U.  S. 
I'linting  Co.  V.  American  Playing-Card  Co., 
70  Fed.  50. 

11.  Damages  in  addition  to  profits  recov- 
erable see  i;.  S.  Rev.  St.  (1S78)  S  'l!)l!l; 
^^'i!lianls  v.  Rome,  etc.,  R.  Co.,  2  Fed.  702, 
18  l!la(clrf.  181;  Carew  V.  Boston  Elastio 
I'^abric  Co.,  5  Fed.  Cas.  No.  2,397,  3  CiilT. 
35(1,  5  Fish.  I'at.  Cms.  90,  1  Off.  CJiiz.  91. 

Profits  and  damages  flistinct. —  On  an  txr- 
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(n)  Estimation  of  Profits  and  Damages.  It  must  be  clearly  shown  what 
saving  or  advantage  defendant  has  actually  derived  from  the  infringement,'^  and 
the  burden  is  on  the  complainant  to  show  this.  Where  plaintiff  fails  to  show  the 
amount  of  profits  due  to  the  use  of  his  invention,  nominal  damages  only  will  be 
allowed.'*^   Defendant  is  not  responsible  for  all  profits  of  the  business  but  only  such 


counting  for  infringement  of  a  patent  under 
U.  8.  Rev.  St.  (1878)  §  4921,  defendant's 
profits  and  complainant's  damages  are  dis- 
tinct from  and  independent  of  each  other  and 
are  governed  by  d4flerent  principles,  and  one 
cannot  be  said  to  be  tlie  measure  of  the  other, 
nor  the  allowance  of  one  to  preclude  recovery 
of  the  other.  Beach  v.  Hatch,  153  Fed.  763. 
It  is  proper  for  the  master  to  report  as  to 
each  separately.  Mast  v.  Superior  Drill  Co., 
154  Fed.  45,  S3  C.  C.  A.  157. 

Where  profits  are  insufficient  to  recompense 
plaintiff  damages  will  be  allowed.  Birdsall 
r.  Coolidge,  93  U.  S.  C4,  23  L.  ed.  802 ;  U.  S. 
Mitis  Co.  v.  Carnegie  Steel  Co.,  89  Fed.  206 
[affirmed  in  90  Fed.  829,  33  C.  C.  A.  387]  ; 
Willimantic  Thread  Co.  v.  Clark  Thread  Co., 
27  Fed.  865 ;  Andrews  v.  Creegan,  7  Fed.  477, 
19  Blatchf.  113;  Burdett  v.  Estey,  3  Fed.  566, 
19  Blatchf.  1 ;  Brady  v.  Atlantic  Works,  3 
Fed.  Cas.  No.  1,795,  3  Ban.  &  A.  577,  15  Off. 
Gaz.  905 ;  Carew  v.  Boston  Elastic  Fabric  Co., 
5  Fed.  Cas.  No.  2,397,  3  Cliff.  356,  5  Fish. 
Pat.  Cas.  90,  1  Off.  Gaz.  91;  Magic  Ruffle 
Co.  V.  Elm  Citv  Co.,  16  Fed.  Cas.  No.  8,950, 
2  Ban.  &  A.  152,  13  Blatchf.  109,  11  Off.  Gaz. 
501.  Whei-e  profits  are  sufficient  to  recom- 
pense plaintiff  no  damages  are  allowed.  Ham- 
maclier  v.  Wilson,  32  Fed.  796;  Ford  v. 
Kurtz,  12  Fed.  789,  11  Biss.  324. 

That  damages  in  addition  to  profits  were 
first  allowed  by  the  act  of  1870  see  Elizabeth 
■V.  American  Nicholson  Pavement  Co.,  97  U.  S. 
126,  24  L.  ed.  1000;  Willimantic  Thread  Co. 
V.  Clark  Thread  Co.,  27  Fed.  865;  Williams 
V.  Leonard,  29  Fed.  Cas.  No.  17,726,  13 
Blatchf.  282,  43  Conn.  569. 

English  practice. —  Equity  cannot  award 
both  damages  and  profits  but  the  complainant 
must  elect.  De  Vitre  v.  Betts,  L.  R.  6  H.  L. 
319,  42  L.  J.  Ch.  841,  21  Wkly.  Rep.  705; 
Neilson  v.  Betts,  L.  R.  5  H.  L.  1,  40  L.  J. 
Ch.  317,  19  Wkly.  Rep.  1121;  Holland  v.  Fox, 
2  C.  L.  R.  1576,  3  E.  &  B.  977,  1  Jur.  N.  S. 
13,  23  L.  J.  Q.  B.  357,  2  Wkly.  Rep.  558,  77 
E.  C.  L.  977 ;  Needham  v.  Oxley,  8  L.  T.  Rep. 
N.  S.  604,  2  New  Rep.  388,  11  Wkly.  Rep. 
852.  May  recover  profits  from  manufacturer 
and  damages  from  infringer.  Penn  v.  Bibby, 
L.  R.  3  Eq.  308,  36  L.  J.  Ch.  277,  15  Wkly. 
Rep.  192. 

Canadian  practice. —  Plaintiff  cannot  have 
damages  and  profits  from  the  same  infringer 
but  may  have  profits  from  manufacturer  and 
damages  from  user.  Toronto  Auer  Light  Co. 
V.  Colling,  31  Ont.  18. 

12.  Only  actual  profits  are  recoverable,  not 
what  it  was  possible  for  defendant  to  make. 
Cincinnati  Siemens-Lungren  Gas  Illuminating 
Co.  V.  Western  Siemens-Lungren  Co.,  152 
U.  S.  200,  14  S.  Ct.  523,  38  L.  ed.  411;  Bur- 
dell  V.  Denig,  92  U.  S.  716,  23  L.  ed.  764; 
Dean  v.  Mason,  20  How.  (U.  S.)  198,  15 
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L.  ed.  870;  Westinghouse  v.  New  York  Air 
Brake  Co.,  140  Fed.  545,  72  C.  C.  A.  61; 
Bobbins  f..  Illinois  Watch  Co.,  78  Fed.  124; 
Munson  v.  New  York,  10  Fed.  560,  21  Blatchf. 
342;  Burdett  v.  Estey,  3  Fed.  566,  19 
Blatchf.  1. 

License-fees. — Plaintiff'  is  entitled  to  actual 
profits  without  regard  to  his  fixed  license- 
fees.  Tilghman  v.  Proctor,  125  U.  S.  136,  8 
S.  Ct.  894,  31  L.  ed.  664;  Elizabeth  v.  Ameri- 
can Nicholson  Pavement  Co.,  97  U.  S.  126, 
24  L.  ed.  1000;  Wales  v.  Waterbury  Mfg.  Co., 
87  Fed.  920;  Fisk  v.  Mahler,  54  Fed.  528; 
Knox  r.  Great  Western  Quicksilver  Min.  Co., 
14  Fed.  Cas.  No.  7,907,  4  Ban.  &  A.  25,  7 
Reporter  325,  6  Sawy.  430,  14  Off.  Gaz.  897; 
Wooster  v.  Tavlor,  30  Fed.  Cas.  No.  18,041, 

3  Ban.  &  A.  241,  14  Blatchf.  403.  In  case 
of  doubt  license-fees  followed.  Emigh  v. 
Baltimore,  etc.,  R.  Co.,  6  Fed.  283,  4  Hughes 
271. 

That  profits  must  be  direct  and  not  indirect 

see  Diamond  Drill,  etc.,  Co.  v.  Kelley,  131 
Fed.  89;  Winchester  Repeating  Arms  Co.  v. 
American  Buckle,  etc.,  Co.,  62  Fed.  278; 
Piper  V.  Brown,  19  Fed.  Cas.  No.  11,181,  6 
Fish.  Pat.  Cas.  240,  Holmes  196,  3  Off.  Gaz. 
97 ;  Wetherill  v.  New  Jersey  Zinc  Co.,  29  Fed. 
Cas.  No.  17,464,  1  Ban.  &  A.  485. 

Profits  derived  from  advertisers  in  the  in- 
fringing hotel  register  may  be  recovered. 
Hawes  v.  Gage,  11  Fed.  Cas.  No.  6,237,  5 
Off.  Gaz.  494. 

Profits  of  other  manufacturers  or  cost  to 
them  are  not  relevant  but  actual  profits  of 
defendant  must  be  shown.  Keystone  Mfg. 
Co.  V.  Adams,  151  U.  S.  139,  14  S.  Ct.  295, 
38  L.  ed.  103  [reversing  41  Fed.  595]  ;  Rob- 
bins  V.  Illinois  Watch  Co.,  81  Fed.  957,  27 
C.  C.  A.  21 ;  Child  v.  Boston,  etc.,  Iron  Works, 
5  Fed.  Cas.  No.  2,674;  Troy  Iron,  etc.,  Fac- 
tory V.  Corning,  24  Fed.  Cas.  No.  14,196,  6 
Blatchf.  328,  3  Fish.  Pat.  Cas.  497. 

Proof  of  complainant's  profits  admitted  un- 
der special  circumstances  see  Rose  v.  Hirsh, 
94  Fed.  177,  36  C.  C.  A.  132,  51  L.  R.  A.  801. 

Only  profits  actually  made  by  defendant 
are  recoverable.  Elwood  v.  Christy,  18  C.  B. 
N.  S.  494,  34  L.  J.  C.  P.  130,  13  Wkly.  Rep. 
498,  114  E.  C.  L.  494;  Walton  v.  Lavater, 
8  C.  B.  N.  S.  162,  6  Jur.  N.  S.  1251,  29  L.  J. 
C.  P.  275,  3  L.  T.  Rep.  N.  S.  272,  98  E.  C.  L. 
162.  Defendant  must  disclose  cost  before  and 
after  using  invention.  Siddell  v.  Vickers,  61 
L.  T.  Rep.  N.  S.  233.  Price  of  infringing 
articles  may  be  recovered.  Holland  v.  Fox, 
23  L.  J.  Q.  B.  211,  1  L.  &  M.  221,  2  Wkly. 
Rep.  166. 

13.  Rude  V.  Westcott,  130  U.  S.  152,  9 
S.  Ct.  463,  32  L.  ed.  888 ;  Dobson  v.  Hartford 
Carpet  Co.,  114  U.  S.  439,  5  S.  Ct.  945,  29 
L.  ed.  177;  Black  v.  Thorne,  111  U.  S.  122, 

4  S.  Ct.  326,  28  L.  ed.  372;  Cauda  v.  Michi- 
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as  are  due  to  the  patented  improvement/^  and  tlie  burden  is  on  the  complainant  to 
separate  and  apportion  the  profits  by  reliable  and  tangible  proofs.'^    The  profits 


gan  Malleable  Iron  Co.,  152  Fed.  178,  81 
C.  C.  A.  420 ;  Kansas  City  Hay  Press  Co.  v. 
Devol,  127  Fed.  303;  Paxton  v.  Brinton,  126 
Fed.  541;  Hohorst  v.  Hamburg- American 
Packet  Co.,  91  Fed.  655,  34  C.  C.  A.  39  [af- 
firming  84  Fed.  354]  ;  Rose  v.  Hii'sb,  91  Fed. 
149;  Hohorst  v.  Hamburg-American  Packet 
Co.,  84  Fed.  354;  Keep  v.  Fuller,  42  Fed. 
896;  Fischer  v.  Hayes,  39  Fed.  613;  Everest 
V.  Buflalo  Lubricating  Oil  Co.,  31  Fed.  742; 
Eoemer  v.  Simon,  31  Fed.  41,  24  Blatchf. 
396;  Tuttle  v.  Gaylord,  28  Fed.  97;  Moffitt 
V.  Cavanagh,  27  Fed.  511;  Blake  v.  Green- 
wood Cemetery,  16  Fed.  676,  21  Blatchf.  222; 
Calkins  v.  Bertrand,  8  Fed.  755,  10  Biss.  445 ; 
Kirby  v.  Armstrong,  5  Fed.  801,  10  Biss.  135; 
Fisk  V.  West  Bradley,  etc.,  Mfg.  Co.,  9  Fed. 
Cas.  No.  4,830a,  19  Off.  Gaz.  545;  Garretson 
V.  Clark,  10  Fed.  Cas.  No.  5,249,  17  Blatchf. 
256  [affirmed  in  111  U.  S.  120,  4  S.  Ct.  291, 
28  L.  ed.  371]  ;  Gould's  Mfg.  Co.  v.  Cowing, 
10  Fed.  Cas.  No.  5,643,  3  Ban.  &  A.  75,  14 
Blatchf.  315,  12  Off.  Gaz.  942  [reversed  on 
other  grounds  in  105  U.  S.  253,  26  L.  ed. 
987];  Schillinger  v.  Gunther,  21  Fed.  Cas. 
No.  12,457,  3  Ban.  &  A.  491,  15  Blatchf.  303, 
14  Off.  Gaz.  713. 

In  case  of  wilful  infringement  all  doubts 
as  to  amount  of  profits  are  resolved  against 
the  infiinger.  Regina  Music  Box  Co.  v.  Otto, 
114  Fed.  505. 

14.  Cincinnati  Siemens-Lungren  Gas  Il- 
luminating Co.  V.  Western  Siemens-Lungren 
Co.,  152  U.  S.  200,  14  S.  Ct.  523,  38  L.  ed. 
411;  Illinois  Cent.  R.  Co.  Turrill,  94  U.  S. 
695,  24  L.  ed.  238;  Mowry  v.  Whitney,  14 
Wall.  (U.  S.)  620,  20  L.  ed.  860;  Celluloid 
Mfg.  Co.  V.  Cellonite  Mfg.  Co.,  40  Fed.  476; 
McMurray  v.  Emerson,  36  Fed.  901 ;  Loco- 
motive Safety  Truck  Co.  v.  Pennsylvania  R. 
Co.,  2  Fed.  677;  Knox  v.  Great  Western 
Quicksilver  Min.  Co.,  14  Fed.  Cas.  No.  7,907, 
4  Ban.  &  A.  25,  7  Reporter  325,  6  Sawy.  430, 
14  Off.  Gaz.  897;  Serrell  V.  Collins,  21  Fed. 
Cas.  No.  12,672,  1  Fish.  Pat.  Cas.  289; 
Wetherill  v.  New  Jersey  Zinc  Co.,  29  Fed. 
Cas.  No.  17,464,  1  Ban.  &  A.  485. 

Where  the  patented  improvement  is  only 
a  part  of  the  machine,  entire  profits  on  the 
machine  are  not  recoverable.  Westinghouse 
V.  New  York  Air  Brake  Co.,  140  Fed.  545,  72 
C.  C.  A.  61 ;  Lattimore  v.  Hardsocg  Mfg.  Co., 
121  Fed.  986,  58  C.  C.  A.  287;  Westinghouse 
V.  New  York  Air  Brake  Co.,  115  Fed.  645; 
Brickill  V.  New  York,  112  Fed.  65,  50  C.  C.  A. 
1;  Fiiy  V.  Allen,  30  Fed.  446;  Rood  v.  Law- 
rence, 20  Fed.  915;  Calkins  v.  Bertrand,  8 
Fed.  755,  10  Biss.  445;  Brady  v.  Atlantic 
Works,  3  Fed.  Cas.  No.  1,795,  3  Ban.  &,  A. 
577,  15  Off.  Caz.  965;  Garretson  r.  ('lark,  10 
Fed.  (las.  No.  5,248,  3  Ban.  &  A.  352,  15 
Blatclif.  70,  14  Off.  Gaz.  4K5  [affirmed  in  111 
U.  8.  120,  4  H.  Ct.  291,  2H  I.,  ed.  ;!71|; 
Oniliani  v.  IMason,  10  h'cd.  Ci\h.  No.  5,672,  5 
FiHh.  I'ai.  CaH.  290,  lloliiieH  HH,  1  Off.  Gaz. 
009;  In^'clH  V.  MnHt,  13  Fed.  Cas.  No.  7,031, 
2  Biiii.  &  A.  21,  1  Klipp.  .|2.1,  7  Off.  Gaz.  830; 
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Webster  r.  New  Brunswick  Carpet  Co.,  29 
Fed.  Cas.  No.  17,338,  2  Ban.  &  A.  67,  9  Off. 
Gaz.  203;  Wetherill  v.  New  Jersey  Zinc  Co,, 
29  Fed.  Cas.  No.  17,464,  1  Ban.  &  A.  485. 
And  see  Canda  v.  Michigan  Malleable  Iron 
Co.,  152  Fed.  178,  81  C.  C.  A.  420. 

Where  sales  of  articles  are  due  solely  to 
the  patented  improvement,  the  entire  profits 
may  be  recovered.   Warren  i;.  Keep,  155  U.  S. 
265,  15  S.  Ct.  83,  39  L.  ed.  144;  Crosby 
Steam  Gage,  etc.,  Co.  v.  Consolidated  Safety 
Valva  C  o.,  141  U.  S.  441,  12  S.  Ct.  49,  35 
L.  ed.  809  [affirming  44  Fed.  60];  Hurlbut 
V.  Schillinger,  130  U.  S.  456,  9  S.  Ct.  584, 
32  L.  ed.  1011;  Elizabeth  v.  American  Nichol- 
son Pavement  Co.,  97  U.  S.  126,  24  L.  ed. 
1000;   Force  v.  Sawyer-Boss  Mfg.  Co.,  131 
Fed.  884;   Westinghouse  v.  New  York  Air 
Brake  Co.,  131  Fed.  607  [reversed  on  other 
grounds  in  140  Fed.  545,  72  C.  C.  A.  61]; 
Penfield  v.  Potts,  126  Fed.  475,  61  C.  C.  A. 
371;  Piaget  Novelty  Co.  v.  Headlev,  123  Fed. 
897;  Coddington  v.  Propfe,  112  Fed.  1016; 
Wales  i:  Waterbury  Mfg.  Co.,  101  Fed.  126, 
41  C.  C.  A.  250;  Heaton  •Button-Fastener  Co. 
V.  Macdonald,  57  Fed.  648 ;  Hoke  Engraving 
Plate  Co.  V.  Schraubstadter,  53  Fed.  817; 
Tatum  V.  Gregory,  51  Fed.  446;  Putnam  v. 
Lomax,  9  Fed.  448,  10  Biss.  540;  Carter  v. 
Baker,  5  Fed.  Cas.  No.  2,472,  4  Fish.  Pat. 
Cas.  404,  1  Sawy.  512;  Livingston  v.  Jones, 
15  Fed.  Cas.  No.  8,414,  2  Fish.  Pat.  Cas. 
207,   3   Wall.  Jr.   330    [reversed  on  other 
grounds  in  1  Wall.   155,  17  L.  ed.  662]; 
Ruggles  V.  Eddy,  20  Fed.  Cas.  No.  12,116,  2 
Ban.  &  A.  627,  12  Off.  Gaz.  716;  Whitney  v. 
Mowry,  29  Fed.  Cas.  No.  17,594,  4  Fish.  Pat. 
Cas.  207  [reversed  on  other  grounds  in  14 
Wall.  620,  20  L.  ed.  860]. 

Where  it  is  shown  that  profits  are  due  to 
the  patented  invention  the  burden  is  on  de- 
fendant to  show  that  part  is  due  to  other 
things.  Elizabeth  v.  American  Nicholson 
Pavement  Co.,  97  U.  S.  126,  24  L.  ed.  1000; 
Campbell  v.  New  Y'ork,  81  Fed.  182;  Tuttle 
V.  Claflin,  76  Fed.  227.  22  C.  C.  A.  138; 
Morss  V.  Union  Form  Co.,  39  Fed.  468 ;  Fitch 
r.  Bragg,  16  Fed.  243,  21  Blatchf.  302; 
American  Nicholson  Pavement  Co.  v.  Eliza- 
beth, 1  Fed.  Cas.  No.  309,  1  Ban.  &  A.  439, 
6  Off'.  Gaz.  764  [modified  in  97  U.  S.  126, 
24  L.  ed.  1000]  ;  (^irter  v.  Baker,  5  Fed.  Cas. 
No.  2,472,  4  Fish.  Put.  Cas.  404,  1  Sawy.  512. 

15.  Complainant  must  show  how  much  of 
the  profits  is  due  to  the  patented  part  of  tlie 
infringing  macliino.  Garretson  r.  Clark,  111 
U.  S.  120,  4  S.  Ct.  291,  28  L.  ed.  371 ;  Robert- 
son V.  Blake,  94  II.  S.  728,  24  L.  ed.  245; 
^^'cHtingll()ll8e  p.  New  York  Air  Brake  Co., 
140  Fed.  645,  72  C,  0.  A.  61 ;  Brinton  (;. 
Paxton,  134  Fed.  78,  67  C.  C.  A.  201;  Kansas 
City  Hay  Press  Co.  v.  DoVol,  127  Fed.  363; 
(fnine  Co.  r.  Baker,  126  Fed.  1,  60  C.  C.  A. 
138  \  reversed  on  other  grounds  in  138  l^od. 
(10,  70  0.  C.  A.  -ISO]  ;  Klgin  Wind  I'ower, 
etc.,  (!().  r.  Nicliols.  105  li'.'d.  7S0,  45  C.  C.  A. 
49;  Uobbins  r.  illinoiH  Watcii  Co.,  HI  Fed. 
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whicli  resulted  from  the  infringement  consist  of  the  saving  or  advantage  in  the 
use  of  the  patented  improvement  as  compared  with  other  old  substitutes.^^ 
In  determining  profits  all  legitimate  expenses  of  manufacture  and  sale  are  to  be 
deducted  from  tlie  selling  price,^^  but  not  taxes,  insurance,  and  interest  upon 


957,  27  C.  C.  A.  21  [affirming  78  Fed.  124] ; 
Williainos  v.  McNeely,  77  Fed.  894;  Tuttle 
V.  Claflin,  62  Fed.  453  [reversed  on  other 
grounds  in  7G  Fed.  227,  22  C.  C.  A.  138]; 
Heaton  Button-Fastener  Co.  v.  Macdonald,  57 
Fed.  G4S;  Moslicr  v.  Joyce,  45  Fed.  205  [af- 
firmed in  51  Fed.  441,  2  C.  C.  A.  322]; 
Roemer  i\  Simon,  31  Fed.  41,  24  Blatchf. 
39C;  Fay  V.  Allen,  30  Fed.  446;  Willimantic 
Thread  Co.  v.  Clark  Thread  Co.,  27  Fed.  865; 
Bostock  Goodrich,  25  Fed.  819;  Kirby  v. 
Armstrong,  5  Fed.  801,  10  Biss.  135;  Black  V. 
Munson,  3  Fed.  Cas.  No.  1,463,  2  Ban.  &  A. 
623,  14  Blatchf.  265  [a/firmed  in  111  U.  S. 
122,  4  S.  Ct.  326.  28  L.  ed.  372];  Gould's 
Mfg.  Co.  V.  Cowing,  10  Fed.  Cas.  No.  5,642, 

1  Ban.  &  A.  375,  12  Blatchf.  243,  8  Off.  Gaz. 
277;  Ingersoil  v.  Musgrove,  13  Fed.  Cas.  No. 
7,040,  3  Ban.  &  A.  304,  14  Blatchf.  541,  13 
Off.  Gaz.  9G6;  Star  Salt  Caster  Co.  v.  Cross- 
man,  22  Fed.  Cas.  No.  13,320,  4  Ban.  &  A. 
566. 

16.  New  York  Bank  Note  Co.  v.  Hamilton 
Bank  Note  Engraving,  etc.,  Co.,  28  N.  Y. 
App.  Div.  411,  50  N.  Y.  Suppl.  1093  [reversed 
on  other  grounds  in  180  N.  Y.  280,  73  N.  E. 
48]  ;  McCreary  v.  Pennsylvania  Canal  Co., 
141  U.  S.  459,  12  S.  Ct.  40,  35  L.  ed.  817 
[affirming  5  Fed.  367]  ;  Dotem  v.  Boston,  138 
Fed.  406,  70  C.  C.  A.  308;  Rose  v.  Hirsh,  91 
Fed.  149;  Webster  Loom  Co.  v.  Higgins,  43 
Fed.  673;  Coupe  v.  Weatherhead,  37  Fed.  16; 
Vulcanite  Paving  Co.  v.  American  Artificial 
Stone  Pavement  Co.,  36  Fed.  378 ;  Tomkinson 
V.  Willets  Mfg.  Co.,  34  Fed.  536;  Shannon 
V.  Bruner,  33  Fed.  871;  Turrill  Illinois 
Cent.  R.  Co.,  20  Fed.  912;  Maier  v.  Brown, 
17  Fed.  730;  Faulks  v.  Kamp,  10  Fed.  675; 
Knox  V.  Great  Western  Quicksilver  Min.  Co., 
14  Fed.  Cas.  No.  7,907,  4  Ban.  &  A.  25,  7 
Reporter  325,  6  Savvy.  430,  14  Off.  Gaz.  897; 
Mulford  V.  Pearce,  17  Fed.  Cas.  No.  9,908, 

2  Ban.  &  A.  542,  14  Blatchf.  141,  11  Off.  Gaz. 
741  [reversed  on  otlier  grounds  in  102  U.  S. 
112,  26  L.  ed.  93]  ;  Sargent  v.  Yale  Lock  Mfg. 
Co.,  21  Fed.  Cas.  No.  12,367,  4  Ban.  &  A.  579, 
17  Blatchf.  249,  17  Off.  Gaz.  106;  Tiljjhman 
V.  Mitchell,  23  Fed.  Cas.  No.  14,041,  9 
Blatchf.  1,  4  Fish.  Pat.  Cas.  599;  Turrill  v. 
Illinois  Cent.  R.  Co.,  24  Fed.  Cas.  No.  14,272, 
5  Biss.  344  [reversed  in  part  in  94  U.  S.  695, 
24  L.  ed.  238]. 

An  improvement  upon  the  patented  ma- 
chine by  the  infringer  does  not  relieve  him 
from  liability  but  profits  may  be  apportioned. 
Tuttle  V.  Claflin,  76  Fed.  227,  22  C.  C.  A. 
138:  Carter  v.  Baker,  5  Fed.  Cas.  No.  2,472, 
4  Fish.  Pat.  Cas.  404,  1  Sawy.  512;  Steam 
Stonecutter  Co.  v.  Windsor  Mfg.  Co.,  22  Fed. 
Cas.  No.  13,335,  4  Ban.  &  A.  445,  17  Blatchf. 
24.  Compare  Graham  v.  Mason,  10  Fed.  Cas. 
No.  5.672,  5  Fish.  Pat.  Cas.  290,  Holmes  88, 
1  Off.  Gaz.  609. 

17.  Actual   cost   of  making   and  selling 


articles  sliould  be  deducted  in  determining, 
profits,  and  this  includes  wages,  rent,  adver- 
tising, etc.  Goulds  Mfg.  Co.  v.  Cowing,  105 
U.  S.  253,  26  L.  ed.  987 ;  Piaget  Novelty  Co. 
V.  Headley,  123  Fed.  897;  Zane  v.  Peck,  13 
Fed.  475;  American  Saw  Co.  v.  Emerson,  8 
Fed.  806;  La  Baw  v.  Hawkins,  14  Fed.  Cas. 
No.  7,961,  2  Ban.  &  A.  561;  Steam  Stone- 
cutter Co.  V.  Windsor  Mfg.  Co.,  22  Fed.  Cas. 
No.  13,335,  4  Ban.  &  A.  445,  17  Blatchf.  24; 
Troy  Iron,  etc..  Factory  V.  Corning,  24  Fed. 
Cas.  No.  14,196,  3  Fish.  Pat.  Cas.  497,  6- 
Blatchf.  328. 

Commissions  to  agents  are  deducted  but 
must  be  shown  by  defendant.  Kissinger-Isoa 
Co.  V.  Bradford  Belting  Co.,  123  Fed.  91,  59 
C.  C.  A.  221. 

Apportionment  of  running  expenses. —  Run- 
ning expenses  will  be  apportioned  between 
infringing  article  and  other  bvisiness.  Kinner 
V.  Shepard,  118  Fed.  48;  Hitchcock  v.  Tre- 
maine,  12  Fed.  Cas.  No.  6,539,  5  Fish.  Pat. 
Cas.  310,  9  Blatchf.  385  [affirmed  in  23  Wall. 
518,  23  L.  ed.  97]. 

Allowance  made  and  deducted  for  use  of 
shop  and  tools  see  Steam  Stonecutter  Co.  v. 
Windsor  Mfg.  Co.,  22  Fed.  Cas.  No.  13,335, 
4  Ban.  &  A.  445,  17  Blatchf.  24;  Troy  Iron, 
etc..  Factory  v.  Corning,  24  Fed.  Cas.  No. 
14,196,  3  Fish.  Pat.  Cas.  497,  6  Blatchf.  328. 

Loss  on  entire  business  or  upon  particular 
articles  will  not  be  deducted  from  profits  of 
infringing  article.  Force  v.  Sawyer-Boss  Mfg. 
Co.,  131  Fed.  884;  Conover  v.  Mers,  6  Fed. 
Cas.  No.  3,122,  6  Fish.  Pat.  Cas.  506,  11 
Blatchf.  197 ;  Graham  v.  Mason,  10  Fed.  Cas. 
No.  5,672,  5  Fish.  Pat.  Cas.  290,  Holmes 
88,  1  Off.  Gaz.  609;  Steam  Stonecutter  Co. 
V.  Windsor  Mfg.  Co.,  22  Fed.  Cas.  No.  13,335, 
4  Ban.  &  A.  445,  17  Blatchf.  24. 

Manufacturers'  profits. —  No  deduction  is 
made  for  ordinary  "  manufacturers'  profits." 
Providence  Rubber  Co.  v.  Goodyear,  9  Wall. 
(U.  S.)  788,  19  L.  ed.  566;  National  Folding- 
Box,  etc.,  Co.  V.  Elsas,  86  Fed.  917,  30  C.  C.  A. 
487.  Contra,  Hammacher  v.  Wilson,  32  Fed. 
796. 

Cost    of   experiments   will   be  deducted. 

Crosby  Steam  Gage,  etc.,  Co.  v.  Consolidated 
Safety  Valve  Co.,  141  U.  S.  441,  12  S.  Ct. 
49,  35  L.  ed.  809  [affirming  44  Fed.  66]. 

Infringement  of  other  patents. —  Where  a 
part  of  a  machine  made  and  sold  by  de- 
fendant is  found  to  infringe  complainant's 
patent,  the  court  will  not  undertake  to  de- 
termine, in  reduction  of  damages,  the  col- 
lateral question  whether  or  not  such  part 
also  infringes  another  patent,  the  validity 
and  scope  of  which  are  not  directly  put  in 
issue.  Brinton  v.  Paxton,  134  Fed.  78,  67 
C.  C.  A.  204. 

Royalty  under  other  patents  will  be  de- 
ducted. La  Baw  v.  Hawkins,  14  Fed.  Caa. 
No.  7,961,  2  Ban.  &  A.  561. 
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money  invested  in  the  tnatiufacturing  plant/'  nor  eorapensation  for  persotial  serv- 
ices.^^  So  it  has  been  held  that  only  losses  occurring  concurrently  with  the  mak- 
ing of  profits  and  directly  resulting  from  the  particulai'  transactions  on  which  the 
profits  are  allowed  may  be  considered  in  diminution  of  profits.*^  it  has  been  held 
that  interest  on  profits  should  not  be  allowed  except  under  special  circumstances?' 
It  is  very  generally  held  that  if  allowed,  interest  commences  to  run  from  the 
date  of  the  master's  report.^^    Damages  are  estimated  as  in  actions  at  law,^ 


18.  Seabury  v.  Am  Ende,  152  U.  S.  561,  14 
S.  Ct.  683,  38  L.  ed.  553  [affi/rming  43  Fed. 
672] ;  Providence  Rubber  Co.  v.  Goodyear,  9 
Wall.  (U.  S.)  788,  19  L.  ed.  560;  Piaget 
Novelty  Co.  v.  Headley,  123  Fed.  897;  Na- 
tional Folding-Box,  etc.,  Co.  v.  Dayton  Paper- 
Novelty  Co.,  95  Fed.  991 ;  Steam  Stonecutter 
Co.  V.  Windsor  Mfg.  Co.,  22  Fed.  Cas.  No. 
13,335,  4  Ban.  &  A.  445,  17  BlatcM.  24. 

Only  where  interest  is  actually  paid  will 
it  be  allowed.  Herring  v.  Gage,  12  Fed.  Cas. 
No.  6,422,  3  Ban.  &  A.  396,  15  Blatchf.  124. 

19.  Nothing  is  to  be  deducted  from  profits 
for  the  personal  services  or  salary  of  defend- 
ant or  of  officers  of  the  company.  Seabury  v. 
Am  Ende,  152  U.  S.  561,  14  S.  Ct.  683,  38 
L.  ed.  553  [affirming  43  Fed.  672]  ;  Elizabeth 
v.  American  Nicholson  Pavement  Co.,  97  U.  S. 
126,  24  L.  ed.  1000;  Kansas  City  Hay  Press 
Co.  V.  Devol,  127  Fed.  363;  Piper  v.  Brown, 
19  Fed.  Cas.  No.  11,181,  6  Fish.  Pat.  Cas.  240, 
Holmes  196,  3  Off.  Gaz.  97;  Williams  v. 
Leonard,  29  Fed.  Cas.  No.  17,726,  9  Blatchf. 
476,  5  Fish.  Pat.  Cas.  381.  Contra,  National 
Folding-Box,  etc.,  Co.  v.  Dayton  Paper-Nov- 
el tv  Co.,  95  Fed.  991;  Steam  Stonecutter  Co. 
V.  Windsor  Mfg.  Co.,  22  Fed.  Cas.  No.  13,335, 
4  Ban.  &  A.  445,  17  Blatchf.  24. 

20.  Canda  v.  Michigan  Malleable  Iron  Co., 
152  Fed.  178,  81  C.  C.  A.  420. 

21.  Parks  v.  Booth,  102  U.  S.  96,  26  L.  ed. 
54;  Littlefield  v.  Perry,  21  Wall.  (U.  S.)  205, 
22  L.  ed.  577;  Graham  v.  Piano  Mfg.  Co.,  35 
Fed.  597;  Brady  v.  Atlantic  Works,  3  Fed. 
Cas.  No.  1,795,  3  Ban.  &  A.  577,  15  Off.  Gaz. 
965;  Holbrook  v.  Small,  12  Fed.  Cas.  No. 
6,596,  3  Ban.  &  A.  625,  17  Off.  Gaz.  55. 

22.  Crosby  Steam  Gage,  etc.,  Co.  v.  Con- 
solidated Safety  Valve  Co.,  141  U.  S.  441,  12 
S.  Ct.  40,  35  L.  ed.  809  [affirming  44  Fed. 
66] ;  Tilghman  v.  Proctor,  125  U.  S.  136,  8 
S.  Ct.  804,  31  L.  ed.  664;  Illinois  Cent.  R.  Co. 
V.  Turrill,  110  U.  S.  301,  4  S.  Ct.  5,  28  L.  ed. 
154;  Westinghouse  v.  New  York  Air  Brake 
Co.,  133  Fed.  936;  Campbell  v.  New  York,  105 
Fed.  631 ;  National  Folding-Box,  etc.,  Co.  v. 
Dayton  Paper-Novelty  Co.,  97  Fed.  331 ;  Tur- 
rill V.  Illinois  Cent.  R.  Co.,  20  Fed.  912. 
Compare  An)erican  Nicholson  Pavement  Co. 
V.  Elizabeth,  1  Fed.  (!as.  No.  309,  1  Ban.  &  A. 
439,  0  Off.  Gaz.  704  (interest  allowed  from 
final  (lecn!(!)  ;  Steam  Stonecutter  (^o.  v.  Wind- 
Hor  Mfg.  Vo.,  22  Fed.  Cas.  No.  13,335,  4  Bun. 
&  A.  4'15,  17  Blatchf.  24,  22  Fed.  Cas.  No. 
]3,3:t0,  5  Ban.  A.  335,  18  Blatchf.  47  (in- 
ieresi;  allowed  froin  interlocutory  decree)  ; 
Webnter  v.  Ni'w  BiTinswick  (^ar])et  Co.,  29 
Fed.  CaH.  No.  17,338,  2  Ban.  &  A.  07,  9  Off. 
Ga/,.  203  (interoHt  allowed  from  final  decree). 

Filing  bill. —  IntercHt  iH  not  allowed  from 
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the  filing  of  the  bill.  National  Folding-Box, 
etc.,  Co.  V.  Elsas,  81  Fed.  197. 

23.  The  loss  to  plaintiff  by  the  infringe- 
ment constitutes  the  damages  to  be  recovered. 
See  supra,  XIII,  C,  12,  a,  (ii). 

Profits  which  plaintiff  would  have  made  on 
infringing  sales  are  recoverable.  Westing- 
house  V.  New  York  Air  Brake  Co.,  131  Fed. 
607  [reversed  on  other  grounds  in  140  Fed. 
545];  Creamer  v.  Bower.s,  35  Fed.  200;  Well- 
ing V.  La  Bau,  34  Fed.  40;  Blake  v.  Green- 
wood Cemetery,  16  Fed.  676,  21  Blatchf.  222; 
Zane  v.  Peck,  13  Fed.  475. 

Showing  sales  except  for  infringement. — 
To  recover  as  damages  any  part  of  the  profits 
he  would  have  made  on  the  infringing  sales, 
plaintiff  must  show  that  he  would  have  made 
the  sales  except  for  the  infringer.  Dobson 
V.  Dorman,  118  U.  S.  10,  6  S.  Ct.  946,  30 
L.  ed.  63;  Jennings  v.  Rogers  Silver-Plate 
Co.,  105  Fed.  967;  Tatum  v.  Gregory,  51 
Fed.  446;  Covert  v.  Sargent,  38  Fed.  237 
[reversed  on  other  grounds  in  152  U.  S.  516, 
14  S.  Ct.  676,  38  L.  ed.  536]  ;  Bell  v.  U.  S. 
Stamping  Co.,  32  Fed.  549 ;  Cornely  v.  Marck- 
wald,  32  Fed.  292,  23  Blatchf.  163  [affirmed 
in  131  U.  S.  159,  9  S.  Ct.  744,  33  L.  ed.  117]  ; 
McSherrv  Mfg.  Co.  v.  Dowagiac  Mfg.  Co.,  160 
Fed.  948;  Hall  v.  Stern,  20  Fed.  788;  Buerk  v. 
Imhaeuser  4  Fed.  Cas.  No.  2,107,  2  Ban.  &  A. 
452,  14  Blatchf.  19,  10  Off.  Gaz.  907;  Inger- 
soll  V.  Musgrove,  13  Fed.  Cas.  No.  7,040,  3 
Ban.  &  A.  304,  14  Blatchf.  541,  13  Off.  Gaz. 
966;  St.  Louis  Stamping  Co.  v.  Quimby,  21 
Fed.  Cas.  No.  12,240a,  5  Ban.  &  A.  275,  18 
Off.  Gaz.  571. 

Counsel  fees  are  not  recoverable.  Bancroft 
V.  Acton,  2  Fed.  Cas.  No.  833,  7  Blatchf.  505. 

Damages  after  suit  may  be  recovered,  al- 
though none  were  proved  before.  Canton 
Steel  Roofing  Co.  v.  Kanneberg,  51  Fed.  599. 

Entire  profits  on  infringing  article  are  re- 
coverable, providing  the  evidence  is  sufficient 
to  prove  that  the  marketable  value  of  the 
article  is  due  solely  to  the  patented  feature. 
Westinghouse  v.  New  York  Air  Brake  Co., 
140  Fed.  545,  72  C.  C.  A.  61. 

Reduction  in  price  due  to  the  infringement 
is  an  item  to  bo  considered  in  estimating 
damages  (Yale  Lock  Mfg.  Co.  r.  Sargent.  117 
U.  S.  530.  6  S.  Ct.  934,  29  L.  ed.  954  [(tlftnn- 
ing  21  F(>d.  Cas.  No.  12,300,  4  Ban.  &  A.  574, 
17  Blatchf.  244,  17  Off.  Gaz.  105];  Kinner  V. 
Slu'pavd,  107  Fed.  952;  Am  Ende  v.  Seabury, 
43  Ked.  072;  ITobbio  v.  Smith,  27  Fed.  050; 
Fitch  p.  Bragg,  10  Fed.  243,  21  Blatchf.  302)  ; 
but  must  be  cl(>arly  shown  to  be  due  to  the 
infringnmont  (Boesch  v.  Graff,  133  U.  S.  097, 
10  S.'ct.  378,  33  L.  od.  787  \rcversing  33 
Fed.  27ft,  13  Sawy.  17];  Cornely  v.  Marok- 
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and  it  has  been  held  that  the  court  may  allow  complainant  double  or  treble 
damages.^ 

is"  Pleadings  —  a.  In  Actions  at  Law  —  (i)  In  General.  The  pleadings  in 
actions  at  law  must  conform  to  the  rules  of  the  courts  of  the  state  where  brouglit,'^^ 
except  as  modified  bj  statute,^''  providing  the  general  issue  may  be  pleaded, 
and  that  on  giving  notice  certain  special  matters  of  defense  may  be  proved.'^ 
Oyer  of  the  patent  cannot  be  demanded.^'* 

Declaration  or  Cojmtlaint.  The  declaration  must  embody  all  that  is 
essential  to  enable  plaintiff  to  give  evidence  of  his  right  and  of  its  violation  by 
defendant  and  afford  defendant  the  opportunity  to  interpose  every  defense  allowed 
him  by  law/"  but  critical  and  over-nice  objections  to  matters  of  form  will  not  be 
sustaiiied.^^ 

(ill)  Plea  or  Answer  —  (a)  In  General.  By  virtue  of  express  statutory 
provision,^'^  in  any  action  for  infringement,  defendant  may  plead  the  general  issue, 
and  having  given  thirty  days'  notice  in  writing  may  prove  any  one  or  more  of 
several  special  defenses  therein  enumerated.^^    He  may  show  without  notice  the 


wald,  131  U.  S.  159,  9  S.  Ct.  744,  33  L.  ed. 
117). 

24.  Equity  may  allow  increased  or  exem- 
plary damage9  in  an  aggravated  case.  Fox  v. 
Knickerbocker  Engraving  Co.,  158  Fed.  422; 
National  Folding-Box,  etc.,  Co.  v.  Elsas,  86  Fed. 
917,  30  C.  C.  A.  487  [a/firming  81  Fed.  197]  ; 
Stutz  V.  Armstrong,  25  ted.  147;  Graham  v. 
Geneva  Lake  Crawford  Mfg.  Co.,  24  Fed.  642 ; 
Goodyear  Dental  Vulcanite  Co.  v.  Van  Ant- 
werp, 10  Fed.  Cas.  No.  5,600,  2  Ban.  &  A. 
252,  9  Off.  Gaz.  497;  Parker  v.  Corbin,  18 
Fed.  Cas.  No.  10,731,  4  McLean  462,  2  Robb 
Pat.  Cas.  736.   See  also  supra,  XIII,  C,  12,  a, 

(II),  (D). 

Under  the  act  of  1836,  equity  could  not 
award  exemplary  damages.  Livingston  v. 
Jones,  15  Fed.  Cas.  No.  8,414,  2  Fish.  Pat. 
Cas.  207,  3  Wall.  Jr.  330;  Motte  v.  Bennett, 
17  Fed.  Cas.  No.  9,884,  2  Fish.  Pat.  Cas.  642; 
Sanders  v.  Logan,  21  Fed.  Cas.  No.  12,295, 
2  Fish.  Pat.  Cas.  167,  2  Pittsb.  (Pa.)  241. 

Profits  cannot  be  increased  in  equity  but 
only  damages  such  as  might  have  been  al- 
lowed at  law.  Covert  v.  Sargent,  42  Fed. 
298;  Campbell  v.  James,  5  Fed.  806;  Hol- 
brook  V.  Small,  12  Fed.  Cas.  No.  6,596,  3 
Ban.  &  A.  625,  17  Off.  Gaz.  55. 

25.  See,  generally,  Pleading. 

26.  U.  S.  Rev.  St.  (1878)  §  914  [U.  S. 
Comp.  St.  (1901)  p.  684];  Celluloid  Mfg. 
Co.  V.  American  Zylonite  Co.,  34  Fed.  744; 
Cottier  v.  Stimson,  18  Fed.  689,  9  Sawy.  435. 

27.  U.  S.  Rev.  St.  (1878)  §  4920. 

28.  Myers  v.  Sternheim,  97  Fed.  625,  38 
C.  C.  A.  345;  Celluloid  Mfg.  Co.  v.  American 
Zylonite  Co.,  34  Fed.  744.  See  also  Myers 
V.  Cunningham,  14  Fed.  346.  See  infra, 
XIII,  C,  13,  a,  (III),  (B). 

29.  Singer  v.  Wilson,  22  Fed.  Cas.  No. 
12,901 ;  Smith  v.  Ely,  22  Fed.  Cas.  No.  13,043, 
Fish.  Pat.  Rep.  339,  5  McLean  76.  Contra, 
Cutting  V.  Myers,  6  Fed.  Cas.  No.  3,520,  1 
Robb  Pat.  Cas.  94,  4  Wash.  220. 

Reference  to  patent  makes  it  part  of  com- 
plaint. Graham  r.  Earl,  82  Fed.  737 ;  Wilder 
V.  McCorraick,  29  Fed.  Cas.  No.  17,650,  2 
Blatchf.  31,  Fish.  Pat.  Rep.  128. 

30.  Gray  v.  James,  10  Fed.  Cas.  No.  5,719, 


1  Robb  Pat.  Cas.  140,  Pet.  C.  C.  476 ;  Wilder 
V.  McCormick,  29  Fed.  Cas.  No.  17,650,  1 
Blatchf.  597,  Fish.  Pat.  Rep.  128.  See  infra, 
XIII,  C,  13,  b,  (I). 

The  preliminary  steps  leading  to  grant  of 
patent  need  not  be  specifically  alleged.  Cut- 
ting V.  Myers,  6  Fed.  Cas.  No.  3,520,  1  Robb 
Pat.  Cas.  159,  4  Wash.  220;  Van  Hook  v. 
Wood,  28  Fed.  Cas.  No.  16,854;  Wilder  v. 
McCormick,  29  Fed.  Cas.  No.  17,650,  2 
Blatchf.  31,  Fish.  Pat.  Rep.  128. 

Facts  as  to  damage  and  not  evidence 
must  be  alleged,  so  tliat  there  may  be  an 
issue.  Rude  v.  Wescott,  130  U.  S.  152,  9 
S.  Ct.  463,  32  L.  ed.  888 ;  Ewart  Mfg.  Co.  v. 
Baldwin  Cycle-Chain  Co.,  91  Fed.  262. 

Marking  goods. —  It  must  be  alleged  that 
plaintiff  marked  his  goods  under  the  patent 
with  the  word  "  patented."  Streat  v.  Finch, 
154  Fed.  378 ;  Sprague  v.  Bramhall-Deane  Co., 
133  Fed.  738. 

Where  the  patent  contains  numerous 
claims,  the  ones  relied  on  must  be  specified. 
Russell  V.  Winchester  Repeating  Arms  Co., 
97  Fed.  634. 

Infringement  within  six  years  need  not  be 
alleged.  Defendant  may  show  that  the  in- 
fringement was  not  within  six  years  under 
the  general  issue.  Peters  v.  Hanger,  134  Fed. 
586,  67  C.  C.  A.  386. 

The  question  of  the  validity  of  a  patent 
on  its  face  may  be  raised  by  demurrer  in  an 
action  at  law  for  its  infringement.  Thomas 
V.  St.  Louis,  etc.,  R.  Co.,  149  Fed.  753,  79 
C.  C.  A.  89. 

31.  May  v.  Mercer  County,  30  Fed.  246; 
Gray  v.  James,  10  Fed.  Cas.  No.  5,719,  1 
Robb  Pat.  Cas.  140,  Pet.  C.  C.  476;  Parker 
V.  Haworth,  18  Fed.  Cas.  No.  10,738,  4  Mc- 
Lean 370,  2  Robb  Pat.  Cas.  725;  Van  Hook 
V.  Wood,  28  Fed.  Cas.  No.  16,854;  Wilder  v. 
McCormick,  29  Fed.  Cas.  No.  17,650,  1 
Blatchf.  31,  Fish.  Pat.  Rep.  128. 

32.  U.  S.  Rev.  St.  (1878)  §  4920. 

33.  Bates  r.  Coe,  98  U.  S.  31,  25  L.  ed. 
68;  Teese  v.  Huntingdon,  23  How.  (U.  S.)  2, 
16  L.  ed.  479;  Henry  v.  U.  S.,  22  Ct.  CI.  75. 

Want  of  patentability  need  not  be  specially 
pleaded.    Richards  v.  Chase  Elevator  Co.,  158 
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prior  state  of  tlie  art,**  or  that  the  patent  is  void  on  its  face,^    As  the  statute 

mentioned  is  permissive  merely  it  does  not  prevent  special  pleas  under  ordinary 
rules.^^  And,  where  defenses  are  specially  pleaded  which  might  he  shown  under 
the  general  issues,  no  notice  is  necessary.'"  llowevei-,  if  notice  of  special  matter 
of  defense  is  given,  a  plea  covering  the  same  matter  cannot  he  filed.*'  The 
question  of  fi-aud  can  he  raised  only  by  distinct  and  special  allegations  in  the  plea 
or  answer.^^ 

(b)  Notice  of  Special  Matter  of  Defense.  The  special  matters  of  defense 
covered  by  statute^  cannot  be  proved  unless  notice  is  given  in  accordance  with 
the  terms  of  the  statute/^  or  unless  it  is  waived.*'^  The  notice  must  be  definite 
and  certain  as  to  name,  place,  and  subject-matter/^  and  nmst  be  given  thirty 


U.  S.  299,  15  S.  Ct.  831,  39  L.  ed.  991;  May 
V.  Juneau  County,  137  U.  S.  408,  11  S.  Ct. 
102,  34  L.  ed.  729:  Plendy  v.  Golden  State, 
etc.,  Iron  Works,  127  U.  S.  370,  8  S.  Ct.  1275, 

32  L.  ed.  207;  Zane  v.  Soffe,  110  U.  S.  200,  3 
S.  Ct.  562,  28  L.  ed.  119. 

Any  special  matter  showing  that  the  pat- 
ent is  invalid  may  be  proved.  U.  S.  Rev.  St. 
(1878)  §  4920;  BrowTi  v.  Piper,  91  U.  S.  37, 

33  L.  ed.  200 ;  Baldwin  v.  KresI,  76  Fed.  823, 
22  C.  C.  A.  593 ;  Woodward  v.  Boston  Lasting 
Macli.  Co.,  63  Fed.  609,  11  C.  C.  A.  353; 
Evans  v.  Eaton,  8  Fed.  Cas.  No.  4,559,  1 
Robb  Pat.  Cas.  68,  Pet.  C.  C.  322;  Kneass 
V.  Schuvlkill  Bank,  14  Fed.  Cas.  No.  7,875, 
1  Robb  Pat.  Cas.  303,  4  Wash.  C.  C.  9. 

Statute  of  limitations. —  Under  general  is- 
sue may  show  infringement  more  than  six 
years  before  suit.  Peters  v.  Hanger,  134 
Fed.  586,  67  C.  C.  A.  386  [reversing  127 
Fed.  820,  62  C.  C.  A.  498]. 

That  proofs  are  confined  to  matter  in  notice 
see  Lyon  v.  Donaldson,  34  Fed.  789. 

Separate  defenses. —  Where  several  patents 
sued  on  may  give  separate  defense  for  each. 
Kelleher  i'.  Darling,  14  Fed.  Cas.  No.  7,653, 
3  Ban.  &  A.  438,  4  Cliff.  424,  14  Off.  Gaz. 
673. 

For  insufficient  pleas  see  Agawam  Woolen 
Co.  V.  Jordan,  7  Wall.  (U.  S.)  583,  19  L.  ed. 
177;  Brickill  v.  Hartford,  57  Fed.  216;  Kelle- 
her V.  Darling,  14  Fed.  Cas.  No.  7,653,  3 
Ban.  &  A.  438,  4  Cliff.  424,  14  Off.  Gaz.  673 ; 
Root  V.  Ball,  20  Fed.  Cas.  No.  12,035,  4  Mc- 
Lean 177,  2  Robb  Pat.  Cas.  513;  Wheeler  v. 
McCormick,  29  Fed.  Cas.  No.  17,498,  8 
Blatclif.  267,  4  Fish.  Pat.  Cas.  433. 

For  pleas  sustained  as  sufficient  see  Na- 
tional Mfg.  Co.  V.  Mevcrs,  7  Fed.  355;  Blake 
V.  Stafford,  3  Fed.  Cas.  No.  1,504,  6  Blatchf. 
195,  3  Fish.  Pat.  Cas.  294.  Under  the  Eng- 
lish practice  monopoly  cannot  be  set  up  as 
a  defense  to  tlie  general  issue  (Gillott  v. 
Wilhy,  0  (!.  &  P.  334,  38  E.  C.  L.  201),  nor 
fraudulent  evasion  of  patent  (Stead  v.  An- 
derson, 4  C.  B.  806,  11  Jur.  877,  16  L.  J.  C.  P. 
250,  56  E.  v..  L.  S06). 

34.  Vance  v.  Campbell,  1  Black  (U.  S.) 
427,  17  \j.  ed.  16H;  I'ars(ms  v.  Seelyo,  100 
Fed.  452,  40  (!.  C.  A.  4H4  ;  Overweight  ('ounter- 
bahmce  I'llcvator  Co.  v.  Improved  Order  Rod 
Men'H  TTall  Ahhoc.,  94  Fcil.  155,  36  C.  C.  A. 
125;  Kennedy  v.  Solnr  Kefhiing  Cc,  00  Fed. 
715;  St"venHon  v.  IVlngowan,  31  Fed.  824; 
La  liiuv  11.  llawkinH,  14  l'\>d.  (!nH.  No.  7,000, 
]  Ban.  &  A.  428,  0  Off.  Gaz.  724. 
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35.  Kneass  v.  Schuylkill  Bank,  14  Fe^. 
Cas.  No.  7,875,  1  Robb  Pat.  Cas.  303,  4 
Wash.  9. 

36.  Grant  v.  Raymond,  6  Pet.  (U.  S.)  218, 
8  L.  ed.  376. 

37.  Brickill  v.  Hartford,  57  Fed.  216;  Cot- 
tier V.  Stimson,  20  Fed.  906 ;  Cottier  v.  Stim- 
son,  18  Fed.  689,  9  Sawy.  435;  Day  v.  New 
England  Car-Spring  Co.,  7  Fed.  Cas.  No. 
3,687,  3  Blatchf.  179;  Root  v.  Ball,  20  Fed. 
Cas.  No.  12,035,  4  McLean  177,  2  Robb  Pat. 
Cas.  513. 

38.  Latta  v.  Shawk,  14  Fed.  Cas.  No.  8,116, 
1  Bond  259,  1  Fish.  Pat.  Cas.  465;  Read  v. 
Miller,  20  Fed.  Cas."  No.  11,610,  2  Biss.  12,  3 
Fish.  Pat.  Cas.  310. 

39.  Blake  v.  Stafford,  3  Fed.  Cas.  No.  1,504, 

6  Blatchf.  195,  3  Fish.  Pat.  Cas.  294;  Clark 
V.  Scott,  5  Fed.  Cas.  No.  2,833,  9  Blatchf.  301, 
5  Fish.  Pat.  Cas.  245,  2  Off.  Gaz.  4;  Doughty 
V.  West,  7  Fed.  Cas.  No.  4,029,  2  Fish.  Pat. 
Cas.  553;  Gear  v.  Grosvenor,  10  Fed.  Cas.  No. 
5,291,  6  Fish.  Pat.  Cas.  314,  Holmes  215,  3 
Off.  Gaz.  380. 

In  England  he  may  plead  patent  fraudu- 
lently obtained.  Bedells  v.  Massey,  8  Jur. 
808,  13  L.  J.  C.  P.  173,  7  M.  &  G.  630,  8 
Scott  N.  R.  337,  49  E.  C.  L.  630. 

40.  U.  S.  Rev.  St.  (1878)  §  4920. 

41.  Philadelphia,  etc.,  R.  Co.  v.  Stimpson, 
14  Pet.  (U.  S.)  448,  10  L.  ed.  535;  Grant  v. 
Raymond,  6  Pet.  (U.  S.)  218,  8  L.  ed.  376; 
Arrott  V.  Standard  Sanitary  Mfg.  Co.,  113 
Fed.  389;  Kiesele  v.  Haas,  32  Fed.  794; 
Bragg  V.  Stockton,  27  Fed.  509;  Coleman  v. 
Liesor,  6  Fed.  Cas.  No.  2,984 ;  Di.xon  v.  Moyer, 

7  Fed.  Cas.  No.  3,931,  1  Robb  Pat.  Cas.  324, 
4  Wash.  08;  Roberts  v.  Buck,  20  Fed.  Cas. 
No.  11,897,  Holmes  224,  6  Fish.  Pat.  Cas. 
325,  3  Off.  Gaz.  268. 

Patents  and  publications  not  admitted  with- 
out notice.  Earl  v.  Dexter,  8  Fed.  Cas.  No. 
4,242,  1  Ban.  &  A.  400,  Holmes  412,  6  Off. 
Gaz.  729;  Odiorne  v.  Dcnney,  18  Fed.  Cas.  No. 
10,431,  3  Ban.  &  A.  287,  13  Off.  Gaz.  965,  1 
N.  J.  L.  J.  183. 

42.  Crouch  v.  Speer,  0  Fed.  Cas.  No.  3,438, 
1  Ban.  &  A.  145,  6  Off.  Gaz.  187;  Roemer  v. 
Simon,  20  Fed.  Cas.  No.  11,997,  1  Ban.  &  A. 
138,  5  Off.  Ga/,.  555  [affirmed  in  95  U.  S.  214, 
24  li.  ed.  3841. 

43.  Seymour  v.  Oahorne,  11  Wall.  (U.  S.) 
510,  20  ■  I.,  ed.  33;  Wise  v.  All  is,  9  Wall. 
(U.  S.)  737,  19  L.  ed.  784;  .Agawam  Woolen 
Co.  r.  Jordan,  7  Wall.  (U.  S.)  583,  10  L.  ed. 
177;  TeoHO  v.  Huntingdon,  23  How.  (U.  S.) 
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days  before  trial."  It  may  be  given  in  the  answer*^  and  need  not  be  under 
oatli.^^ 

b.  In  Suits  in  Equity"  —  (i)  Bill.  The  bill  or  complaint  should  clearly 
identify  the  invention  claimed  in  the  patent,*^  should  allege  ownership  thereof,*^ 


2,  16  L.  ed.  479;  Silsby  v.  Foote,  14  How. 
(U.  S.)  218,  14  L.  ed.  394;  Tatuni  c.  Eby,  60 
Fed.  408;  Orr  v.  Merrill,  18  Fed.  Cas.  No. 
10,591,  2  Robb  Pat.  Cas.  331,  1  Woodb.  &  M. 
376. 

Names  and  residences  of  prior  users  must 
be  given,  but  not  necessarily  the  names  of 
witnesses  by  whom  allegation  is  to  be  estab- 
lished. Woodbury  Patent  Planing  Mach.  Co. 
V.  Keith,  101  U. 'S.  479,  25  L.  ed.  939;  Allis 
■27.  Buckstaft',  13  Fed.  879;  Judson  v.  Cope,  14 
Fed.  Cas.  No.  7,565,  1  Bond  327,  1  Fish.  Pat. 
Cas.  615;  Lock  v.  Pennsylvania  R.  Co.,  15 
Fed.  Cas.  No.  8,438;  Many  v.  Jagger,  16 
Fed.  Cas.  No.  9,055,  1  Blatchf.  372,  Fish. 
Pat.  Rep.  222;  Wilton  v.  Railroads,  30  Fed. 
Cas.  No.  17,857,  2  Robb  Pat.  Cas.  641,  1 
Wall.  Jr.  192. 

Use  by  others  in  addition  to  those  men- 
tioned in  the  notice  may  be  proved.  Evans 
V.  Eaton,  8  Fed.  Cas.  No.  4,559,  Pet.  C.  C. 
322,  1  Robb  Pat.  Cas.  68;  Evans  v.  Kremer, 
8  Fed.  Cas.  No.  4,565,  Pet.  C.  C.  215,  1  Robb 
Pat.  Cas.  66;  Treadwell  v.  Bladen,  24  Fed. 
Cas.  No.  14,154,  1  Robb  Pat.  Cas.  531,  4 
Wash.  703. 

Time  of  use  need  not  be  specified.  Phillips 
V.  Page,  24  How.  (U.  S.)  164,  16  L.  ed.  639. 

Place  of  use  must  be  stated  specifically  and 
not  merely  the  county  or  city.  Schenck  v. 
Diamond  Match  Co.,  77  Fed.  208,  23  C.  C.  A. 
122  [afjirminq  71  Fed.  521]  ;  Hays' t?.  Sulsor, 
11  Fed.  Cas. 'No.  6,271,  1  Bond  279,  1  Fish. 
Pat.  Cas.  532 ;  Latta  r.  Shawk,  14  Fed.  Cas. 
No.  8,116.  1  Bond  259,  1  Fish.  Pat.  Cas.  465. 

Defense. —  Each  defense  must  be  specified 
in  notice.  Meyers  v.  Busby,  32  Fed.  670,  13 
Sawy.  33. 

Notices  held  sufficient  see  Anderson  v.  Mil- 
ler, 129  U.  S.  70,  9  S.  Ct.  224,  32  L.  ed.  635 ; 
Saunders  v.  Allen,  60  Fed.  610,  9  C.  C.  A. 
157;  American  Hide,  etc..  Splitting,  etc., 
Mach.  Co.  V.  American  Tool,  etc.,  Co.,  1  Fed. 
Cas.  No.  302,  4  Fish.  Pat.  Cas.  284,  Holmes 
503 ;  Smith  v.  Frazer,  22  Fed.  Cas.  No.  13,048, 
5  Fish.  Pat.  Cas.  543,  2  Off.  Gaz.  175,  3 
Pittsb.  (Pa.)  397. 

44.  Brunswick  v.  Holzalb,  4  Fed.  Cas.  No. 
2,057;  Westlake  v.  Cartter,  29  Fed.  Cas.  No. 
17,451,  6  Fish.  Pat.  Cas.  519,  4  Off.  Gaz.  636. 

45.  Bates  v.  Coe,  98  U.  S.  31,  25  L.  ed. 
68;  Arrott  v.  Standard  Sanitary  Mfg.  Co., 
113  Fed.  389;  Smith  v.  Frazer,  22  Fed.  Cas. 
No.  13,048,  5  Fish.  Pat.  Cas.  543,  2  Off.  Gaz. 
175,  3  Pittsb.   (Pa.)  397. 

Plea  stricken  out  is  not  notice.  Foote  v. 
Silsby,  9  Fed.  Cas.  No.  4,916,  1  Blatchf.  445, 
Fish.  Pat.  Rep.  268  [affirmed  in  14  How. 
218,  14  L.  ed.  394]. 

46.  Campbell  v.  New  York,  45  Fed.  243. 

47.  Form  and  requisites  of  bill  have  been 
settled  by  numero\is  decisions  and  the  prac- 
tice can  only  be  changed  by  an  amendment  of 
the  equity  rules,  or  of  the  rules  of  the  cir- 


cuit courts.    American  Graphophone  Co. 
National  Phonograph  Co.,  127  Fed.  349. 

48.  Wise  V.  Grand  Ave.  R.  Co.,  33  Fed. 
277;  Noe  v.  Prentice,  18  Fed.  Cas.  No. 
10,284a;  Peterson  v.  Wooden,  19  Fed.*  Cas. 
No.  11,038,  3  McLean  248,  2  Robb  Pat.  Cas. 
116. 

Identification  held  insufficient. —  Title  of  in- 
vention and  date  and  number  of  patent  not 
sufficient  identification.  Welsbach  Light  Co. 
r.  Rex  Incandescent  Light  Co.,  87  Fed.  477; 
Electrolibration  Co.  v.  Jackson,  52  Fed.  773; 
Stirrat  v.  Excelsior  Mfg.  Co.,  44  Fed.  142; 
Post  V.  T.  C.  Richards  Hardware  Co.,  25  Fed. 
905. 

Identification  held  sufficient. —  General  ref- 
erence to  the  invention  with  profert  of  the 
patent  is  sufficient  identification  and  places 
patent  before  the  court.  Edison  v.  American 
Mutoscope,  etc.,  Co.,  127  Fed.  361;  Fowler  v. 
New  York,  121  Fed.  747,  58  C.  C.  A.  113  [af- 
firming  110  Fed.  749];  Chinnock  v.  Paterson, 
etc.,  Tel.  Co.,  110  Fed.  199  [decree  reversed 
on  other  grounds  in  112  Fed.  531,  50  C.  C.  A. 
384]  :  Heaton-Peninsular  Button-Fastener  Co. 
V.  Sclilochtermeyer,  72  Fed.  520,  18  C.  C.  A. 
674  [affirming  69  Fed.  592]  ;  Germain  v.  Wil- 
gus,  67  Fed.  597,  14  C.  C.  A.  561;  Enterprise 
Mfg.  Co.  V.  Snow,  67  Fed.  235;  U.  S.  Credit 
System  Co.  v.  American  Credit  Indemnity  Co., 
53  Fed.  818;  Dickerson  v.  Greene,  53  Fed. 
247 ;  International  Terra-Cotta  Lumber  Co. 
V.  Maurer,  44  Fed.  618;  American  Bell  Tel. 
Co.  V.  Southern  Tel.  Co.,  34  Fed.  803 ;  Bogart 
V.  Hinds,  25  Fed.  484 ;  McMillin  V.  St.  Louis, 
etc.,  Valley  Transp.  Co.',  18  Fed.  260,  5  Mc- 
Crary  56 1";  Pitts  v.  Whitman,  19  Fed.  Cas. 
No.  11,196,  2  Robb  Pat.  Cas.  189,  2  Story 
609.  It  is  unnecessary  to  specify  particular 
claims  of  the  patent  except  under  unusual 
circumstances.  Morton  Trust  Co.  v.  Ameri- 
can Car,  etc.,  Co.,  129  Fed.  916,  64  C.  C.  A. 
367;  Johnson  v.  Columbia  Phonograph  Co., 
106  Fed.  319.  But  see  Eastwood  v.  Cutler- 
Hammer  Mfg.  Co.,  148  Fed.  718.  Reference 
to  patent  for  full  disclosure  is  sufficient. 
Graham  v.  Eai  l,  92  Fed.  155,  34  C.  C.  A.  267. 

Profert  of  patent  does  not  make  it  proof  of 
the  allegations  contained  therein  as  to  the 
prior  art.  Indurated  Fibre  Industries  Co.  v. 
Grace,  52  Fed.  124. 

49.  Must  show  ownership  at  time  of  suit 
and  not  merely  ownership  at  some  time. 
Bowers  v.  Bucyrus  Co.,  132  Fed.  39;  Ameri- 
can Graphophone  Co.  v.  National  Phonograph 
Co.,  127  Fed.  349;  Lettelier  v.  Mann,  79  Fed. 
81;  De  Beaumont  v.  Williames,  71  Fed.  812; 
Krick  V.  Jansen,  52  Fed.  823.  Allegation  of 
ownership  need  not  be  in  set  words.  Arrott 
V.  Standard  Mfg.  Co.,  113  Fed.  1014;  Ather- 
ton  Mach.  Co.  v.  Atwood-Morrison  Co.,  102 
Fed.  949,  43  C.  C.  A.  72. 

The  various  assignments  by  which  title  was 
acquired  need  not  be  alleged.    Edison  Electric 
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and  should  set  forth  those  facts  wliich  are  statutory  prerequisites  to  the  grant  of 
a  vaUd  patent.''**  A  positive  averment  of  such  prerequisites  is  necessary.  Allega- 
tions on  belief  are  insutiicient.'^'   The  bill  should  allege  infringement  by  defendant,^ 


Light  Co.  V.  Packard  Electric  Co.,  61  Fed. 
1002;  Clement  Mfg.  Co.  v.  Upson,  etc.,  Co., 
40  Fed.  471;  Brooks  v.  Jenkins,  4  Fed.  C'as. 
No.  1,953,  Fisli.  Pat.  Rep.  41,  3  McLean  432; 
Meerse  c.  Allen,  16  Fed.  Cas.  No.  9,393a; 
Nourse  v.  Allen,  18  Fed.  Cas.  No.  10,367,  4 
Blatclif.  376,  3  Fish.  Pat.  Cas.  63. 

Recording  of  assignment  need  not  be  al- 
leged. Perry  v.  Corning,  19  Fed.  Cas.  No. 
11,004,  7  Blatchf.  195. 

Where  judgment  of  court  is  relied  on  to 
show  title  such  proceedings  should  be  al- 
leged. Parker  v.  Brant,  18  Fed.  Cas.  No. 
10,727,  1  Fish.  Pat.  Cas.  58. 

Presumption  as  to  ownership. —  Original 
patentee  presumed  to  be  the  owner  until  the 
contrary  appears.  Fischer  v.  Neil,  6  Fed. 
89. 

Insufficient  allegation  of  ownership  see 
Jaros  Hygienic  Underwear  Co.  v.  Fleece  Hy- 
gienic Underwear  Co.,  60  Fed.  622. 

Suflficient  allegation  of  ownership  shown 
see  ^olian  Co.  v.  Hallett,  etc.,  Piano  Co., 
134  Fed.  872;  General  Electric  Co.  v.  Wag- 
ner Electric  Mfg.  Co.,  123  Fed.  101  [affirmed 
in  130  Fed.  772,  66  C.  C.  A.  82];  Arnold 
Monophase  Electric  Co.  v.  Wagner  Electric 
Mfg.  Co.,  118  Fed.  653;  Goss  Printing-Press 
Co.  V.  Scott,  108  Fed.  253,  47  C.  C.  A.  302, 
110  Fed.  402,  49  C.  C.  A.  97. 

Sufficient  allegations  as  to  territorial  as- 
signment see  Washburn,  etc.,  Mfg.  Co.  V. 
Haish,  4  Fed.  900,  10  Biss.  65. 

50.  Eastwood  v.  Cutler-Hammer  Mfg.  Co., 
148  Fed.  718;  American  Graphophone  Co.  v. 
National  Phonograph  Co.,  127  Fed.  349;  Eub- 
ber  Tire  Wheel  Co.  v.  Davie,  100  Fed.  86; 
Miller  v.  Smith,  6  Fed.  359,  design  patents. 

An  allegation  that  the  invention  was  not 
in  public  use  or  on  sale  for  two  years  before 
application  is  necessary.  Hayes-Young  Tie 
Plate  Co.  V.  St.  Louis  Transit  Co.,  130  Fed. 
900  [affirmed  in  137  Fed.  80,  70  C.  C.  A.  1]  ; 
Krick  V.  Janscn,  52  Fed.  823 ;  Coop  V.  Dr. 
Savage  Physical  Development  Inst.,  47  Fed. 
899 ;  Consolidated  Brake-Shoe  Co.  ii.  Detroit 
Steel,  etc.,  Co.,  47  Fed.  894;  Nathan  Mfg. 
Co.  V.  Craig,  47  Fed.  522;  Blessing  v.  John 
Trageser  Steam  Copper  Works,  34  Fed.  753. 
Contra,  Noe  v.  Prentice,  18  Fed.  Cas.  No. 
10,284a.  It,  is  not  siilTiciont  to  allege  tliat 
it  was  not  in  public  use  or  on  sale  with  the 
inventor's  consent.  (!oop  v.  Dr.  Savage  Physi- 
cal D(^volopiiient  Inst.,  supra;  Blessing  v. 
John  Tra,',f('ser  Steam  Copjxn-  Works,  supra. 

An  allegation  that  the  invention  was  not 
patented  or  described  in  a  printed  publica- 
tion is  iiccossiu'y.  Rubber  Tii'e  Wheel  Co.  v. 
Dnvie,  100  l^'cd'.  85;  Diamond  Miitcli  Co.  v. 
Ohio  Match  Co.,  80  Ked.  117;  Goobel  V.  Amer- 
ican R.  Supi)ly  Co.,  55  Fed.  825;  Overman 
Wheel  Co.  v.  'lOlliott  Hickory  Cycle  Co.,  40 
Fed,  850.  An  n  I  legation  as  to  foreign  ])atent 
miiHt  !)(•  made  under  [T.  S.  Rev.  St.  8  -1887, 
»H  imierided  Mnrch  3,  1897,  29  U.  S.  St.  at  L. 
(192  I  I'.  K.  Comp.  St.  (1901)  p.  3382 1  ;  Elli- 
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ott,  etc.,  Book-Typewriter  Co.  v.  Fisher  Type- 
writer Co.,  109  Fed.  330. 

An  allegation  that  the  invention  was  not 
abandoned  is  unnecessary  since  that  is  matter 
of  defense.  Warren  Featherbone  Co.  V.  War- 
ner Bros.  Co.,  92  Fed.  990. 

Proceedings  in  patent  office. —  The  filing  of 
application  for  patent  in  due  form  is  pre- 
sumed from  grant  of  jjatent  and  need  not 
be  alleged,  any  defect  therein  being  matter 
of  defense  (Bowers  v.  Bucyrus  Co.,  132  Fed. 
39)  ;  nor  is  it  necessary  in  a  suit  for  infringe- 
ment of  a  reissued  patent  to  allege  specifi- 
cally the  ground  on  which  reissue  was  ob- 
tained ( Spaeth  V.  Barney,  22  Fed.  828 ) . 

The  fact  that  some  patents  in  suit  have 
expired  does  not  render  the  bill  bad.  Where 
the  inventions  covered  by  several  patents  en- 
ter into  and  constitute  one  compact  machine, 
it  is  necessary  in  suing  for  infringement  to 
complain  upon  all  the  patents.  Russell  v. 
Kern,  58  Fed.  382  [affirmed  in  64  Fed. 
581]. 

Separate  affidavit  as  to  inventorship  is 

unnecessary.  Consolidated  Brake-Shoe  Co.  v. 
Detroit  Steel,  etc.,  Co.,  47  Fed.  894. 

An  allegation  of  prior  adjudication  sustain- 
ing patent  is  impertinent  unless  injimction 
is  praved.  Haarmann  V.  Lueders,  109  Fed. 
327;  Wirt  v.  Hicks,  46  Fed.  71.  But  prior 
litigation  may  be  recited  where  injunction  is 
sought.  American  Bell  Tel.  Co.  v.  Southern 
Tel.  Co.,  34  Fed.  803;  Steam-Gauge,  etc.,  Co. 
V.  McRoberts,  26  Fed.  765. 

Immaterial  matters  alleged  in  the  bill  will 
be  stricken  out  on  motion.  Western  Electric 
Co.  V.  Williams-Abbott  Electric  Co.,  83  Fed. 
842. 

Bills  held  sufficient. —  Rubber  Tire  Wheel 

Co.  Davie,  100  Fed.  85 ;  American  Cable 
R.  Co.  V.  New  York,  42  Fed.  60;  Thompson 
V.  Jewett,  23  Fed.  Cas.  No.  13,961. 

English  practice. —  Complainant  must  make 
oath  that  he  believes  himself  to  be  the  first 
inventor.  Hill  v.  Thompson,  Holt  N.  P.  636, 
3  E.  C.  L.  249,  3  Meriv.  622,  17  Rev.  Rep. 
156,  30  Enff.  Reprint  239,  2  Moore  C.  P.  424, 
8  Taunt.  375,  20  Rev.  Rep.  488,  4  E.  C.  L. 
190.  Enrolment  within  pi'escribod  time  must 
be  alleged.  Bentlov  v.  Goldtliorp,  1  C.  B. 
368,  2  D.  &  L.  795,  9  Jur.  470,  14  L.  J. 
Ch.  115,  50  E.  C.  L.  368.  Express  averment 
of  noveltv  is  not  necessary.  Amorv  1'.  Brown, 
L.  1!.  8  'Eq.  0()3,  38  L.  J.  Ch.  593,  20  L.  T. 
Rep.  N.  S.  654,  17  Wklv.  Rop.  849. 

51.  Rubber  Tire  Wheel  Co.  v.  Davie,  100 
Fed.  85. 

52.  General  allegation  is  sufficient. —  In- 
durated Fibre  Industries  Co.  )'.  Oraeo,  52  Fed. 
124;  .American  Bell  Tel.  Co.  •)'.  S(mthern  Tel. 
Co.,  34  Fed.  803;  Fisdu-r  r.  Hayes,  0  Fed. 
70,  19  Bhitchf.  2(i ;  American  Diamond  Rock- 
Boring  Co.  Rutland  Marble  Co.,  2  Fed. 
355,  18  Blatchf.  M7:  Haven  v.  Bnnvn.  11 
Fed.  Cas,  No.  6,228,  6  Fish.  Pat.  Cas.  -113; 
Thatcher  Heating  Co.  r.  Carbon  Stovo  Co., 
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and  should  include  a  prayer  for  an  accounting  together  with  a  prayer  for 
equitable  relief  such  as  discovery  or  an  injunction.^''  The  bill  should  be  verified.^ 
(ii)  Plea  or  Answer  —  (a)  Plea  —  (1)  In  Genekal.  A  plea  in  equity  is 
a  special  answer  urging  some  particular  defense  by  which  the  issue  is  reduced  to 
a  single  point.  Any  defense  which  brings  forward  new  matter  in  opposition  to 
the  equity  of  the  bill  may  be  presented  by  plea.^^  A  mere  denial  of  the  allega- 
tions of  the  bill  without  any  averment  of  new  matter  cannot  be  made  by  plea.^** 


23  Fed.  Cas.  No.  13.864,  4  Ban.  &  A.  68,  7 
Reporter  199,  15  Off.  Gaz.  1051,  2  N.  J.  L.  J. 
25 :  Tun  cll  c.  Canimevi  er,  24  Fed.  Cas.  No. 
14,206,  3  Fish.  Pat.  Cas.  402. 

Where  the  bill  does  not  clearly  show 
wrongful  use  of  the  patented  invention  by 
defendant  it  is  bad.  Knox  Rock-Blasting  Co. 
r.  Rairdon  Stone  Co.,  87  Fed.  909 ;  American 
Solid  Leather  Button  Co.  v.  Empire  State 
Nail  Co.,  50  Fed.  929;  Still  v.  Reading,  9 
Fed.  40,  4  Woods  345 ;  Miller  v.  Smith,  5  Fed. 
359;  Noe  r.  Prentice,  18  Fed.  Cas.  No.  10,284a. 

Amount  of  damages  need  not  be  alleged. 
American  Graphophone  Co.  V.  National  Pho- 
nograjih  Co.,  127  Fed.  349. 

Infringement  within  six  years  need  not  be 
alleged.  Peters  v.  Hanger,  134  Fed.  586,  67 
C.  C.  A.  386  {reversing  127  Fed.  820,  62 
C.  C.  A.  498]. 

Allegation  upon  information  and  belief 
sufficient.  Jlurray  Co.  v.  Continental  Gin 
Co.,  126  Fed.  533 ;  Wyckoff  v.  Wagner  Type- 
writer Co.,  88  Fed.  515. 

Allegations  held  sufScient  see  Adee  v.  Peck, 
42  Fed.  497  [following  Adee  v.  Peck,  39  Fed. 
209]  ;  Schneider  v.  Missouri  Glass  Co.,  36 
Fed.  582;  Kaolatype  Engraving  Co.  v.  Hoke, 
30  Fed.  444;  McMillin  v.  St.  Louis,  etc., 
Transp.  Co.,  18  Fed.  260,  5  McCrary  561. 

English  practice. —  Particulars  should  be 
given.  Ledgard  v.  Bull,  11  App.  Cas.  648; 
Batley  v.  Kynock,  L.  R.  19  Eq.  229,  44  L.  J. 
Ch.  219,  31  L.  T.  Rep.  N.  S.  573,  23  Wkly. 
Rep.  209;  Finnegan  v.  James,  L.  R.  19  Eq. 
72,  44  L.  J.  Ch.  185,  23  Wkly.  Rep.  373; 
Needham  v.  Oxley,  1  Hem.  &  M.  248,  9  Jur. 
N.  S.  598.  8  L.  T.  Rep.  N.  S.  532,  2  New  Rep. 
267,  11  Wkly.  Rep.  745,  71  Eng.  Reprint 
108;  Wenham  Co.  v.  Champion  Gas  Lamp 
Co.,  63  L.  T.  Rep.  N.  S.  827.  But  see  Talbot 
V.  La  Roche,  15  C,  B.  310,  2  C.  L.  R.  836,  80 
E.  C.  L.  310. 

53.  American  Graphophone  Co.  v.  National 
Phonograph  Co.,  127  Fed.  349. 

Interrogations. —  Interrogatories  as  to  busi- 
ness not  permitted  until  validity  of  patent 
and  infringement  shown.  Lovell  Mfg.  Co.  v. 
Automatic  Wringer  Co.,  124  Fed.  971;  Keller 
r.  Strauss,  88  Fed.  517.  Permitted  where 
validity  not  in  issue.  Haarmann  v.  Lueders, 
109  Fed.  327. 

Production  of  books. —  Complainant  cannot 
compel  production  of  all  books  of  a  big  con- 
cern, but  must  specify  those  wanted.  Fuller 
V.  Field,  82  Fed.  813, '27  C.  C.  A.  165. 

Damages  by  name  need  not  be  prayed. 
Emerson  v.  Simm,  8  Fed.  Cas.  No.  4,443,  6 
Fish.  Pat.  Cas.  281,  3  Off.  Gaz.  293. 

Prayers  held  sufficient  see  Wyckoff  v.  Wag- 
ner Typewriter  Co..  88  Fed.  515;  Campbell 
V.  James,  2  Fed.  338,  18  Blatehf.  92. 


English  practice. —  Discovery  may  be  had, 
although  patent  has  not  been  sustained.  Fox- 
well  V.  Webster,  9  Jur.  N.  S.  1189,  9  L.  T. 
Rep.  N.  S.  303,  3  New  Rep.  103,  12  Wkly. 
Rep.  94;  Benno  Jaffe,  etc..  Lanolin  Fabrik 
V.  Richardson,  62  L.  J.  Ch.  710,  68  L.  T. 
Rep.  N.  S.  404,  3  Reports  515,  41  Wkly.  Rep. 
534;  Swinborne  v.  Nelson,  22  L.  J.  Ch.  331, 
1  Wkly.  Rep.  155 ;  Renard  v.  Levinstein,  10 
L.  T.  Rep.  N.  S.  94,  11  L.  T.  Rep.  N.  S.  79, 
3  New  Rep.  665.  Discovery  before  plea  see 
Jones  V.  Pratt.  6  H.  &  N.  697,  7  Jur.  N.  S. 
978,  30  L.  .1.  Exch.  365,  4  L.  T.  Rep.  N.  S. 
411,  9  Wkly.  Eep.  696;  Thomas  v.  Tillie,  17 
Ir.  C.  L.  783.  May  have  discovery  of  names 
of  purchasers.  Murray  v.  Clayton,  L.  R.  15 
Eq.  115,  42  L.  J.  Ch.  191,  27  L.  T.  Rep.  N.  S. 
604,  21  Wkly.  Rep.  498;  Tetley  v.  Easton, 
18  C.  B.  643,  25  L.  J.  C.  P.  293,  86  E.  C.  L. 
643;  Crossley  v.  Stewart,  7  L.  T.  Rep.  N.  S. 
848,  1  New  Rep.  426.  Discovery  not  used  op- 
pressively to  compel  disclosure  of  secret  proc- 
esses. Ashworth  v.  Roberts,  45  Ch.  D.  623, 
60  L.  J.  Ch.  27,  63  L.  T.  Rep.  N.  S.  160,  39 
Wkly.  Rep.  170. 

Canadian  practice. —  Discovery  of  secret 
process  cannot  be  had  until  the  validity  of 
the  patent  is  established.  Dickerson  v.  Rad- 
eliffe,  17  Ont.  Pr.  586. 

54.  Verification  on  "  belief  "  is  insufficient. 
It  should  be  positive.  Rubber  Tire  Wheel 
Co.  V.  Davie,  100  Fed.  85.  But  see  Elliott, 
etc.,  Book-Typewriter  Co.  v.  Fisher  Type- 
writer Co.,  109  Fed.  330. 

Assignee  may  verify.  Thompson  v.  Jewett, 
23  Fed.  Cas.  No.  13,961. 

Equitable  owner  may  verify.  Goodyear  v. 
Allvn,  10  Fed.  Cas.  No.  5,555,  6  Blatehf.  33,  3 
Fish.  Pat.  Cas.  374. 

55.  See  cases  cited  infra,  this  note. 
Objection  to  the  jurisdiction  of  the  court 

may  be  taken  by  plea.  Edison  Electric  Light 
Co.  V.  U.  S.  Electric  Lighting  Co.,  35  Fed. 
134. 

Reissue  departing  from  original. —  The  de- 
fense that  a  reissue  sued  on  is  invalid  because 
it  covers  an  invention  not  included  in  the 
original  may  be  presented  by  a  special  plea. 
Hubbell  V.  De  Land,  14  Fed.  471,  11  Biss. 
382. 

The  defense  of  laches  may  be  presented  by 
plea.  Edison  Electric  Light  Co.  v.  Equitable 
L.  Assur.  Soc,  55  Fed.  478. 

Date  of  patent. —  A  defense  to  a  suit  for 
infringement  on  the  ground  that  the  patent 
bears  date  more  than  six  months  later  than 
the  notice  given  to  the  applicant  of  the  al- 
lowance of  the  application  may  properly  be 
taken  by  plea.  Western  Electric  Co.  v.  North 
Electric  Co.,  135  Fed.  79,  67  C.  C.  A.  553. 

56.  Hubbell  v.  De  Land,  14  Fed.  471,  11 
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(2)  Requisites  and  Sufficiency.  The  allegations  of  tlie  plea  should  be 
direct  and  distinct/'^  and  must  l)e  limited  to  a  single  defense  or  issue,  unless,  by 
permission  of  the  court,  defendant  is  allowed  to  plead  double/'**  A  plea  njay  con- 
tain an  averment  of  several  facts,  but  they  must  all  conduce  to  a  single  point  of 
defense/^  If  the  plea  contains  more  than  one  defense,  the  practice  is  not  to  con- 
fine defendant  to  his  first  ground  of  defense  by  striking  out  the  others,  but  to 
allow  him  either  to  set  down  tlie  pleas  as  an  answer,  or  to  put  him  to  his  election 
as  to  which  of  the  pleas  he  will  abide  by/" 

(3)  Effect  of  Setting  Down  Foe  Argument.  By  setting  down  pleas  for 
argument,  a  complainant  admits  the  facts,  but  not  the  conclusions,  pleaded 
therein.^^ 

(b)  Answer  —  (1)  Matters  Required  to  Be  Raised  by  Answer.  Defenses 
which  go  to  the  merits  and  relate  in  no  wise  to  matters  in  abatement  or  in  bar 
must  be  raised  by  answer.^^  But  where  the  infringement  complained  of  has  not 
been  committed  by  defendant  but  by  another  person,  this  issue  may  be  tendered 
by  plea.*^^  So  also  the  defenses  mentioned  in  the  statute  must  be  set  up  by 
answer  and  not  by  plea.*^ 

(2)  Requisites  and  Sufficiency.  The  allegations  of  tbe  answer  must  be 
sufficiently  definite  and  precise  to  inform  plaintilf  what  defense  he  has  to  meet.^ 
It  must  include  all  matters  of  defense  on  which  defendant  intends  to  rely,  except 


Biss.  382;  Sharp  v.  Eeissner,  9  Fed.  445,  20 
BlatcM.  10. 

57.  Westinghouse,  etc.,  Co.  v.  Stanley,  65 
Fed.  321. 

58.  Schnauffer  v.  Aste,  148  Fed.  867 ;  West- 
ern Electric  Co.  v.  Noi-tli  Electric  Co.,  135 
Fed.  79,  67  C.  C.  A.  553;  Giant  Powder  Co. 
V.  Safety  Nitro  Powder  Co.,  19  Fed.  509. 

59.  Eeissner  v.  Anness,  20  Fed.  Cas.  No. 
11,686,  3  Ban.  &  A.  148,  12  Off.  Gaz.  842. 

60.  Reissner  v.  Anness,  20  Fed.  Cas.  No. 
11,686,  3  Ban.  &  A.  148,  12  Off.  Gaz.  842. 

61.  General  Electric  Co.  v.  New  England 
Electric  Mfg.  Co.,  128  Fed.  738,  63  C.  C.  A. 
448;  Edison  Electric  Light  Co.  V.  Equitable 
L.  Assur.  Co.,  55  Fed.  478. 

By  taking  issue  upon  a  plea  the  complain- 
ant admits  its  sufficiency.  Birdseye  v.  Heil- 
ner,  26  Fed.  147. 

62.  See  cases  cited  infra,  this  note. 

The  defenses  of  lack  of  invention  and  non- 
infringement cannot  be  made  by  plea,  but 
only  by  answer.  Glucose  Sugar  Refining  Co. 
V.  Douglass,  etc.,  Co.,  145  Fed.  949;  Western 
Electric  V,o.  v.  North  Electric  Co.,  135  Fed. 
79,  67  V.  C.  A.  553;  Union  Switch,  etc.,  Co. 
V.  Philadelphia,  etc.,  R.  Co.,  69  Fed.  833; 
Leatherhce  v.  Brown,  (!9  Fed.  590;  Korn  v. 
Wicbuscli,  33  I'Vd.  50:  Sharp  V.  Reissner,  9 
Fed.  445,  20  lilatchf.  10. 

Issues  raised  by  answer. —  Where  a  bill  for 
infringement  of  a  patent  against  a  non-resi- 
dent defendant  alh^ged  infringement  in  the 
(llHfrict  where  the  suit  was  brought,  which 
alli'gafion  was  denind  in  the  answer,  the  ia- 
H>ie  as  1()  infringement  is  limited  to  infringe- 
mmi  wiiliin  sncli  district,  (^ray  r.  Grin- 
berg,  l.W  Ked.  138  \a/firminp  147' Fed.  7321. 

63.  Jjcatlierbec  r.  ISiown,  60  l<\>d.  590. 

64.  U.  H.  Rev.  Kt.  (1878)  §  4920. 

65.  Carnriek  v.  MeKesHon,  8  Fed.  807,  19 
I'.bilchf.  :!(t!l. 

Ihe  defenHPS  of  n  prior  paleni  or  previous 
description  in  a  printed  pulilicalion  niiiHt  bo 
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set  up  in  an  answer,  and  not  in  a  plea.  Carn- 
ricls:  v.  McKesson,  8  Fed.  807,  19  Blatchf. 
369. 

A  defense  of  prior  invention  and  use  cannot 

be  raised  by  plea,  but  only  by  answer.  Ar- 
rott  V.  Standard  Sanitary  Mfg.  Co.,  113  Fed. 
389. 

66.  See  cases  cited  infra,  this  note. 

If  fraud  or  subterfuge  is  relied  on,  the  alle- 
gations must  point  out  specifically  the  de- 
tails thereof.  American  Sulphite  Pulp  Co.  v. 
Howland  Falls  Pulp  Co.,  70  Fed.  986  [re- 
versed on  other  grounds  in  80  Fed.  395,  25 
C.  C.  A.  500] ;  Clark  v.  Scott,  5  Fed.  Cas. 
No.  2,833,  9  Blatchf.  301,  5  Fish.  Pat.  Cas. 
245,  2  Off.  Gaz.  4;  Doughty  v.  West,  7  Fed. 
Cas.  No.  4,029,  2  Fish.  Pat.  Cao.  553;  Gear 
V.  Grosvenor,  10  Fed.  Cas.  No.  5,291,  6  Fish. 
Pat.  Cas.  314,  Holmes  215,  3  Off.  Gaz.  380, 
holding  tliat  an  allegation  that  an  extension 
of  a  patent  was  procured  by  fraud,  misrep- 
resentation, and  in  violation  of  law  is  simply 
an  allegation  of  a  conclusion  of  law  from 
facts  —  which  facts  are  not  pleaded. 

The  denial  of  infringement,  it  has  been 
held,  must  be  specific  and  uncvasive.  Chase 
V.  Fillebro\vn,  58  Fed.  374;  Miller  v.  Bu- 
chanan, 5  Fed.  366;  Jordan  r.  Wallace,  13 
Fed.  Cas.  No.  7,523,  5  Fish.  Pat.  Cas.  185, 
8  Phila.  (Pa.)  165. 

The  issue  of  abandonment  must  be  ten- 
dered by  cl(>ar  and  specific  averments.  West- 
ern Electric  Co.  v.  Si>erry  Electric  Co.,  58 
Fed.  186,  7  C.  C.  A.  164." 

The  defense  of  prior  patent  is  insufficient 
without  a  distinct  averment  that  (he  inven- 
tion had  been  before  i)atente(l.  Saunders  V. 
Allen,  53  l«Vd.  109. 

A  denial  of  the  novelty  of  the  invention 
described  in  the  ]iatent  niini(>d  in  the  bill, 
speeifying  it  by  number,  is  sullleient  to  raise 
tlie  isHue  of  invention,  although  the  title  of 
tlie  iiiilcnt  IIS  stilted  in  (lu>  nnH\v(>r  mny  be 
t.eclinieally   inacciini li^.     l!i)l)inson  v.  Ameri- 
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such  as  are  proper  subjects  of  a  plea  or  a  demurrer."'''  Defenses  not  set  up  in  the 
answer  will  not  be  considered  by  the  court  iu  rendering  its  decision.*^  More  than 
one  defense  may  be  presented  in  an  answer  in  equity,*^"  provided  they  are  not 
inconsistent;™  but  each  should  be  separately  and  clearly  alleged  without  condition 
or  qualification.'"  They  ought  not  to  be  blended  in  the  same  allegations  where 
they  depend  upon  different  principles.''^ 

(3)  Amendment.  The  general  rules  governing  the  allowance  of  amendments 
to  answers  in  equity  cases  are  applicable  in  suits  for  the  infringement  of  patents.'^*' 
An  an^endment  will  not  be  allowed  where  it  appears  that  the  matter  of  the  pro- 
posed amendment  could,  with  reasonable  diligence,  have  been  sooner  introduced 
into  the  answer ''''  where  it  would  be  inconsistent  with  the  answer  as  filed  or 
where,  upon  the  state  of  facts  shown  by  the  movant's  affidavits,  plaintiff's  patent 
would  not  be  defeated.''®  Nor  will  a  motion  to  amend  be  regarded  favorably 
where  the  new  defense  is  dependent  wholly  on  parol  evidence.'''  Authority  to 
grant  the  amendment  being  established,  the  court  may  properly  allow  it  to  be 
entered  nunc  pro  tunc."'^ 

(4)  Admissions  in  Answer.  An  allegation  of  infringement  in  the  bill  should 
be  answered  distinctly  and  iinevasively,  and  if  defendant  does  not  deny  or  dis- 
prove it  the  fact  of  infringement  is  admitted.''^    The  fact  thus  admitted  must  be 


can  Car,  etc.,  Co.,  135  Fed.  693,  68  C.  C.  A. 
331. 

67.  See  Robinson  Pat.  §  1115. 

68.  Session  v.  Romadka,  145  U.  S.  29,  12 
S.  Ct.  799,  36  L.  ed.  609 ;  Puetz  v.  Bransford, 
31  Fed.  458;  Burden  v.  Corning,  4  Fed.  Cas. 
No.  2,143,  2  Fish.  Pat.  Cas.  477;  Howes  v. 
Nute,  12  Fed.  Cas.  No.  6,790,  4  Clifif.  173,  4 
Fish.  Pat.  Cas.  263 ;  Jennings  v.  Pierce,  13 
Fed.  Cas.  No.  7,283,  3  Ban.  &  A.  361,  15 
Blatchf.  42;  Jordan  v.  Dobson,  13  Fed.  Cas. 
No.  7,519,  2  Abb.  398,  4  Fish.  Pat.  Cas.  232, 
7  Pliila.  (Pa.)  533;  Pitts  v.  Edmonds,  19 
Fed.  Cas.  No.  11,191,  1  Biss.  168,  2  Fish.  Pat. 
Cas.  52;  Williams  v.  Boston,  etc.,  R.  Co.,  29 
Fed.  Cas.  No.  17,716,  4  Ban.  &  A.  441,  17 
Blatchf.  21,  16  Off.  Gaz.  906;  Wonson  v. 
Peterson,  30  Fed.  Cas.  No.  17,934,  3  Ban.  &  A. 
249,  13  Off.  Gaz.  548;  Wyeth  v.  Stone,  30 
Fed.  Cas.  No.  18,107,  2  Robb  Pat.  Cas.  23,  1 
Story  273.  Compare  Coupe  v.  Royer,  155 
U.  S.  50.5,  15  S.  Ct.  199,  39  L.  ed.  263 ;  Dun- 
lap  V.  Schofield,  152  U.  S.  244,  14  S.  Ct.  576, 
38  L.  ed.  426;  Lowell  Mfg.  Co.  v.  Hogg,  70 
Fed.  787. 

The  defense  of  prior  use  should  be  pleaded, 
or  notice  given  before  trial,  with  particulars 
of  time,  place,  and  persons.  Klein  v.  Seattle, 
63  Fed.  702  [affirmed  in  77  Fed.  200,  23 
C.  C.  A.  114]. 

Want  of  novelty  as  a  defense  to  a  suit  for 
infringement  must  be  specially  alleged.  Gui- 
det  y.  Barber,  11  Fed.  Cas.  No.  5,857,  5  OfT. 
Gaz.  140;  Jordan  v.  Dobson,  13  Fed.  Cas. 
No.  7,519,  2  Abb.  398,  4  Fish.  Pat.  Cas.  232, 
7  Phila.  (Pa.)  533. 

The  defense  of  non-patentability  can  be 
availed  of  without  setting  it  up  in  the  an- 
swer. Hendy  v.  Golden  State,  etc.,  Iron 
Works,  127  U.  S.  370,  8  S.  Ct.  1275,  32 
L.  ed.  207;  Guidet  v.  Barber,  11  Fed.  Cas. 
No.  5,857,  5  Off.  Gaz.  149. 

69.  Graham  v.  Mason,  10  Fed.  Cas.  No. 
5,671,  4  CliflF.  88,  5  Fish.  Pat.  Cas.  1;  Jones 
V.  Sewall,  13  Fed.  Cas.  No.  7,495,  3  Cliff. 


563,  6  Fish.  Pat.  Cas.  343,  3  Off.  Gaz. 
630. 

70.  National  Mfg.  Co.  v.  Meyers,  7  Fed. 
355. 

Defenses  are  inconsistent  when  they  cannot 
botli  be  true,  but  where  tliere  are  different 
defenses  and  they  may  all  be  true,  althougli 
entirely  different  in  tlieir  nature,  they  are  not 
inconsistent.  National  Mfg.  Co.  v.  Meyers,  7 
Fed.  355. 

71.  Graliam  v.  Mason,  10  Fed.  Cas.  No. 
5,671,  4  Cliff.  88,  5  Fisli.  Pat.  Cas.  1. 

72.  Jones  v.  Sewall,  13  Fed.  Cas.  No.  7,495, 
3  Cliff.  563,  6  Fish.  Pat.  Cas.  343,  3  Off.  Gaz. 
630. 

73.  See  Equity,  16  Cyc.  1. 

Absence  of  laches. —  The  amendment  of  an 
answer  may  be  permitted  wliere  there  has 
been  no  laches  or  delay,  where  the  applica- 
tion was  made  as  soon  as  the  new  facts  were 
discovered,  and  there  is  nothing  contradictory 
or  inconsistent  between  the  answer  as  filed 
and  tlie  amendment  proposed  to  be  made. 
Morehead  v.  Jones,  17  Fed.  Cas.  No.  9,791, 
3  Wall.  Jr.  306. 

74.  India  Rubber  Comb  Co.  v.  Phelps,  13 
Fed.  Cas.  No.  7,025,  8  Blatchf.  85,  4  Fish. 
Pat.  Cas.  315;  Ruggles  v.  Eddy,  20  Fed.  Cas. 
No.  12,118,  1  Ban.  &  A.  92,  11  Blatchf.  524. 

75.  Pentlarge  v.  Beeston,  19  Fed.  Cas.  No. 
10,964,  4  Ban.  &  A.  23,  15  Blatchf.  347. 

76.  Richardson  v.  Croft,  11  Fed.  800. 

77.  India  Rubber  Comb  Co.  v.  Phelps,  13 
Fed.  Cas.  No.  7,025,  8  Blatchf.  85,  4  Fish. 
Pat.  Cas.  315. 

78.  Roemer  v.  Simon,  95  U.  S.  214,  24 
L.  ed.  384. 

79.  Chase  v.  Fillebrown,  58  Fed.  374;  Lane 
V.  Soverign,  43  Fed.  890;  Globe  Nail  Co.  v. 
Superior  Nail  Co.,  27  Fed.  454;  Ely  v.  Mon- 
son,  etc.,  Mfs.  Co.,  8  Fed.  Cas.  No.  4,431,  4 
Fish.  Pat.  Cas.  64 ;  Goodyear  v.  Day,  10  Fed. 
Cas.  No.  5,566;  Jordan  v.  Wallace,  13  Fed. 
Cas.  No.  7,523,  5  Fish.  Pat.  Cas.  185,  8 
Phila.  165. 
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accepted  as  established,™  but  the  admission  need  go  no  further  than  its  terms 

necessarily  implj.^^ 

(5)  ISToTicii  OF  Special  Matter  —  (a)  Necessity.  Under  tlie statute^  persons 
sued  as  infringers  in  a  suit  in  equity,  if  they  give  tlie  required  notice  in  tlieir 
answer,  may  prove  at  the  final  hearing  the  same  special  matters  in  defense  to  the 
charge  of  infringement  as  those  whicli  defendant,  in  an  action  at  lau',  may  set  up 
under  like  conditious.^^  Notices  of  the  kind,  when  the  suit  is  in  equit}',  may  be 
given  in  the  answer  or  amended  answer,^  and  must  be  filed  fully  thirty  days 
before  trial.^^  Under  such  a  pleading  and  notice,  the  respondent  in  an  equity 
suit  may  prove  that  the  patentee  was  not  the  original  and  first  inventor  of  the 
alleged  improvement,  or  that  it  had  been  patented  or  described  in  some  printed 
publication,  or  that  the  invention  had  been  in  public  use  or  on  sale  in  this  country 
for  more  than  two  years  prior  to  the  application ;  and  the  provision  is  that  the 
judgment  or  decree  must  be  in  favor  of  the  defending  party  if  he  proves  any  one 
or  more  of  these  special  matters.^*'  Where  the  defenses  of  prior  invention, 
knowledge,  or  use  is  set  up,  the  answer  must  allege  the  names  and  places  of  resi- 
dence of  those  whom  they  intend  to  prove  have  possessed  prior  knowledge  of  the 
thing,  and  where  the  same  has  been  used.^''  Testimony  of  witnesses  examined 
in  a  case  as  to  alleged  prior  use,  etc.,  by  parties  of  whom  no  notice  was  given  in 
the  answer,  is  incompetent;^^  such  testimony  is  admissible  only  for  the  purpose 
of  showing  the  state  of  the  art  at  the  time  of  the  patentee's  invention.^^  But 
notice  of  the  names  and  places  of  residence  of  the  witnesses  by  whom  it  is 
intended  to  prove  such  prior  knowledge  and  use  is  not  required.^"  The  defenses 
authorized  by  statute    are  separate  and  independent  defenses ;  and  each  requires 


80.  Jones  v.  Moreliead,  1  Wall.  (U.  S.) 
155,  17  L.  ed.  662;  Lane  v.  Soverign,  43  Fed. 
890;  Jordan  v.  Wallace,  13  Fed.  Cas.  No. 
7,523,  5  Fish.  Pat.  Cas.  185,  8  Pliila.  (Pa.) 
165.  ■ 

81.  Jones  v.  Morehead,  1  Wall.  (U.  S.) 
155,  17  L.  ed.  662. 

82.  U.  S.  Rev.  St.  (1878)  §  4920. 

83.  Bates  v.  Coe,  98  U.  S.  31,  25  L.  ed.  68. 
The  option  which  is  given  by  statute  to 

file  the  general  issue  and  give  notice  docs 
not  take  away  tlie  right  to  set  up  the  special 
matter  in  a  plea.  Phillips  v.  Combstock,  19 
Fed.  Cas.  No.  11,099,  4  McLean  525,  2  Robb 
Pat.  Cas.  724 

84.  Bates  v.  Coe,  98  U.  S.  31,  25  L.  ed.  68. 

85.  Brunswick  v.  Holzalb,  4  Fed.  Cas.  No. 
2,057. 

Plaintiff  is  entitled  to  the  thirty  days 

whether  tlie  matter  be  set  up  by  pica  or  no- 
tice. Philli])s  V.  Combstock,  19  Fed.  (^as.  No. 
11,099,  4  McLean  525,  2  Robb  Pat.  Cas. 
724. 

86.  Bates  v.  Coe,  98  U.  S.  31,  25  L.  ed.  68. 

87.  Anderson  v.  Miller,  129  U.  S.  70,  9 
S.  Ct.  224,  32  L.  ed.  635 ;  Bates  v.  Coe,  98 
U.  S.  31,  25  L.  ed.  68;  Seymour  v.  Osborne, 
11  Wall.  (U.  S.)  516,  20  L.  cd.  33;  Agawam 
Woolen  Co.  Jordan,  7  Wall.  (IT.  S.)  583, 
H)  L.  ed.  177;  Tatum  v.  Eby,  60  Fed.  408 
(liolding  tliiit  an  allegation  tliat  a  prior 
iriMchiiK!  wiis  l)iiilt  by  a  ))(!iHon  named  iH  not 
an  allegation  of  ])rior  use  by  that  ])orann)  ; 
Thrown  r.  Hall,  4  Fed.  Cas.  No.  2,008,  6 
Blalchf.  401,  3  Fish.  i'at.  Cas.  531;  Earl  v. 
Dexter,  8  Fed.  CaH.  No.  4,242,  1  Bun.  &  A. 
400,  lioliiicH  412,  (!  Oir.  CW/..  729;  Crnliaiii  v. 
MaHon,  10  Fed.  CaH.  No.  5,671,  4  ClifV.  88,  5 
Finli.  I'at.  Can.  1;  Orr  r.  Merrill,  18  Fed. 
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Cas.  No.  10,591,  2  Robb  Pat.  Cas.  331,  1 
Woodb.  &  M.  376. 

Place  of  use  essential. —  A  notice  of  a  de- 
fense of  prior  use  which  recites  the  names 
and  residences  of  the  alleged  users,  but  wholly 
omits  to  describe  the  place  of  such  use,  is 
fatally  defective.  Diamond  Match  Co,  v. 
Schenck,  71  Fed.  521  [affirmed  in  77  Fed.  208, 
23  C.  C.  A.  122]. 

Prior  patents  relied  on  by  a  defendant  in  a 
suit  for  infringement  as  anticipations  of  the 
one  in  suit  must  be  pleaded  (Jones  v.  Cy- 
phers, 115  Fed.  324  [affirmed  in  126  Fed.  753, 
02  C.  C.  A.  21]  ;  Odiorne  v.  Denney,  18  Fed. 
Cas.  No.  10,431,  3  Ban.  &  A.  287,  13  Off.  Gaz. 
965,  1  N.  J.  L.  J.  183)  ;  otherAvise  they  can- 
not be  considered  for  that  purpose,  but  only 
to  show  the  state  of  the  art,  and  to  limit  the 
claims  involved  (Jones  V.  Cyphers,  supra). 

88.  Stevenson  v.  Magowan,  31  Fed.  824; 
Bragg  V.  Stockton,  27  Fed.  509;  Collender  r. 
Grimth,  6  Fed.  Cas.  No.  3,000,  11  Blatchf. 
213,  3  Off.  Gaz.  689;  Decker  v.  Grote,  7  Fed. 
Cas.  No.  3,726,  10  Blatchf.  331,  6  Fish.  Pat. 
Cas.  143,  3  Off.  Gaz.  65;  La  Baw  v.  Hawkins, 
14  Fed.  Cas.  No.  7,960,  1  Ban.  &  A.  428,  6 
Off.  Gaz.  724. 

89.  Kennedy  v.  Solar  Refining  Co.,  69  Fed. 
715;  Stevenson  r.  Magowan,  31  Fed.  824; 
Gcier  t\  Goetinger,  10  Fed.  Cas.  No.  5,299,  1 
Ban.  &  A.  553,"  7  Off.  Gaz.  663;  La  Baw  v. 
TlMwkins,  14  Fed.  Cas.  No.  7,960,  1  Ban.  &  A. 
428,  6  Oir.  Gaz.  724. 

90.  Woodbury  Patent  Planing  Mach.  Co.  v. 
Keith,  101  U.  S.  470,  25  L.  cd.  93!);  Allis  v. 
linckMtair,  13  Fed.  879;  Wilton  r.  Railroads, 
30  Fed.  Cms.  No.  17,857,  2  Robb  Pat.  Cas. 
641,  1  Wall.  Jr.  192. 

91.  U.  S.  Rev.  St.  (1878)  §  4920. 
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its  appropriate  notice  or  answer  in  order  to  let  in  evidence  to  establish  the 
defense.®^ 

(b)  Sufficiency.  In  giving  such  notice,  the  respondent  is  not  bound  to  be  so 
specilic  as  to  reheve  the  other  from  all  inquiry  or  effort  to  investigate  the  facts. 
If  Jie  fairly  supplies  his  adversary  with  the  means  of  verifying  his  proof  it  is  all 
that  can  be  required  and  he  is  not  bound  by  his  notice  to  impose  an  unneces- 
sary and  embarrassing  restriction  on  his  own  right  of  producing  proof  of  what  he 
asserts.^'* 

(c)  Verification.  The  notice  required  to  be  given  by  the  statute  need  not 
be  under  oath.^^ 

(d)  Waiver.  The  absence  of  notice  of  want  of  novelty  is  waived  where  the-, 
testimony  of  witnesses  to  prove  such  defense  is  received  without  objection." 

(ill)  Gross  Bill.  TJie  general  rules  in  regard  to  the  tiling  of  a  cross  bill 
apply  to  cross  bills  filed  in  patent  suits."^  Thus  it  must  be  germane  to  the  original 
bill,"^  and  must  not  include  mere  matters  of  defense.-' 

(iv)  Supplemental  Bill.  The  general  rules  relating  to  supplemental  bills, 
apply  in  suits  for  infringement  of  patents.^ 

(v)  Demurrer  and  Exceptions.  Tlie  filing  of  a  demurrer  or  exceptions  is: 
controlled  by  the  ordinary  rules  of  equity  pleading.^    If  the  patent  is  void  on  its. 


92.  Meyers  v.  Busby,  32  Fed.  670,  13  Sawy. 
33. 

93.  Wise  V.  Allis,  9  Wall.  (U.  S.)  737,  19 
L.  ed.  784  {holding  tliat  it  is  sufficient,  in  a 
suit  for  infringing  a  patent  for  such  large 
objects  as  raillstones,  to  state  the  names  and 
addresses  of  the  witnesses  without  stating  the 
particular  mill  in  wliich  the  stones  were 
used)  ;  Smith  v.  Frazer,  22  Fed.  Cas.  No. 
13,048,  5  Fish.  Pat.  Cas.  543,  2  Off.  Gaz.  175, 
3  Pittsb.  (Pa.)  397. 

94.  Wise  V.  Allis,  9  Wall.  (U.  S.)  737,  19 
L.  ed.  784. 

95.  U.  S.  Rev.  St.  (1878)  §  4920. 

96.  Campbell  v.  New  York,  45  Fed.  243. 

97.  Crouch  v.  Speer,  6  Fed.  Cas.  No.  3,438, 
1  Ban.  &  A.  145,  6  Off.  Gaz.  187;  Roemer  v. 
Simon,  20  Fed.  Cas.  No.  11,997,  1  Ban.  &  A. 
138,  5  Off.  Gaz.  555  [affirmed  in  95  U.  S.  214, 
24  L.  ed.  384]. 

98.  See  cases  cited  infra,  this  section. 

99.  Welsbach  Light  Co.  v.  Cosmopolitan 
Incandescent  Gaslight  Co.,  78  Fed.  639;  New 
Departure  Bell  Co.  v.  Hardware  Specialty 
Co.,  62  Fed.  462 ;  International  Tooth-Crown 
Co.  V.  Carmichael,  44  Fed.  350;  Jolmson  R. 
Signal  Co.  v.  Union  Switch,  etc.,  Co.,  43  Fed. 
33l;  Curran  v.  St.  Charles  Car  Co.,  32  Fed. 
835. 

1.  Welsbach  Light  Co.  v.  Cosmopolitan  In- 
candescent Gaslight  Co.,  78  Fed.  639;  Atkins 
V.  Parke,  61  Fed.  953,  10  C.  C.  A.  189;  Puetz 
V.  Bransford,  32  Fed.  318. 

2.  Newly  discovered  evidence. —  Supplemen- 
tal bills  in  the  nature  of  a  bill  of  review 
permitted  upon  newly  discovered  evidence. 
Diamond  Drill,  etc.,  Co.  v.  Kelley,  138  Fed. 
833;  Kellnv  v.  Diamond  Drill,  etc.,  Co.,  136 
Fed.  855,  69  C.  C.  A.  599;  Municipal  Signal 
Co.  V.  Gamewell  Fire-Alarm  Tel.  Co.,  77  Fed. 
452.  Contra,  where  the  evidence  might  have 
been  discovered  originally.  Westinghouse 
Electric,  etc.,  Co.  i\  Stanley  Instrument  Co., 
138  Fed.  823,  71  C.  C.  A.  189;  Bennett  v. 
Schooley,  77  Fed.  352. 


New  infringement. —  Supplemental  bill  is 
permitted  as  to  new  infringement  since  origi- 
nal bill.  Westingliouse  Air  Brake  Co.  v. 
Christensen  Engineering  Co.,  126  Fed.  764. 
Contra,  Chicago  Grain  Door  Co.  v.  Chicago, 
etc.,  R.  Co.,  137  Fed.  101. 

Supplemental  bill  setting  up  adjudication 
in  other  circuits  is  permitted.  Electrical 
Accumulator  Co.  v.  Brush  Electric  Co.,  44 
Fed.  602. 

Supplemental  bill  bringing  in  other  defend- 
ants overruled.  Tubman  V.  Wason  Mfg.  Co., 
44  Fed.  429. 

Suit  on  original  patent  cannot  be  continued 
as  to  reissue  by  supplemental  bill  see  Fry 
V.  Qiiinlan,  9  Fed.  Cas.  No.  5.140,  13  Blatchf. 
205.  Contra,  Woodworth  v.  Stone,  30  Fed. 
Cas.  No.  18,021,  2  Robb  Pat.  Cas.  296,  3 
Story  749. 

3.  Thus  the  point  that  the  allegations  of 
the  bill  are  insufficient  may  be  taken  by  de- 
murrer. Hutton  -v.  Star  Slide  Seat  Co.,  60 
Fed.  747;  Hanlon  v.  Primrose,  56  Fed.  600; 
Coop  V.  Dr.  Savage  Physical  Development 
Inst.,  47  Fed.  899;  International  Terra-Cotta 
Lumber  Co.  v.  Maurer,  44  Fed.  618;  Mershon 
V.  J.  F.  Pease  Furnace  Co.,  24  Fed.  741, 
23  Blatchf.  329 ;  Fischer  v.  O'Shaughnessey,  6 
Fed.  92. 

Demurrer  for  insufSciency  overruled  see 
Bragg  Mfg.  Co.  v.  Hartford,  56  Fed.  292; 
Allis  V.  Stowell,  15  Fed.  242;  Perry  v.  Corn- 
ing, 19  Fed.  Cas.  No.  11,004,  7  Blatchf.  195; 
Woodworth  v.  Edwards,  30  Fed.  Cas.  No. 
18,014,  2  Robb  Pat.  Cas.  610,  3  Woodb.  &  M. 
120. 

Reference  in  bill  to  patents  not  produced 

does  not  place  them  before  the  court  for  con- 
sideration on  demurrer.  Bowers  v.  Bucvru-s 
Co.,  132  Fed.  39;  Warner  Bros.  Co.  V.  War- 
ren-Featliorbone  Co.,  97  Fed.  604. 

Patentability  not  admitted  by  demurrer 
see  Kaolatvpe  Engraving  Co.  v.  Hoke,  30 
Fed.  444. 

Exceptions  for  discovery  see  Graham  v. 
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face  the  point  may  be  made  by  and  determined  on  demurrer.'*  In  determining 
the  question  of  validity  tlie  court  will  take  judicial  notice  of  matters  of  common 
knowledge.^ 

(vi)  Amendments^  Variance,  and  MuLTiFAitiomNESS.  The  ordinary  rules 
which  govern  equity  pleading  are  held  applicable  in  respect  of  the  amendment 
of  pleadings  in  suits  brought  for  the  infringement  of  patents.**    They  are  like- 


Mason,  10  Fed.  Cas.  No.  5,671,  4  Cliff.  88, 
5  Fish.  Pat.  Cas.  1. 

Exceptions  for  surplusage  see  Stirrat  v. 
Excelsior  Mfg.  Co.,  44  Fed.  142. 

4.  Richards  v.  Chase  Elevator  Co.,  158  U.  S. 
299,  15  S.  Ct.  831,  39  L.  ed.  991  [affirming 
40  Fed.  165] ;  Jackes-Evans  Mfg.  Co.  v. 
Hemp,  140  Fed.  254,  71  C.  C.  A.  646;  Ameri- 
can Salesbook  Co.  v.  Carter-Crume  Co.,  125 
Fed.  499  [reversed  on  other  grounds  in  129 
Fed.  1004,  62  C.  C.  A.  679]  ;  Strom  Mfg.  Co. 
V.  Weir  Frog  Co.,  83  Fed.  170,  27  C.  C.  A. 
502  [affirming  75  Fed.  279]  ;  Covert  V. 
Travers  Bros.  Co.,  70  Fed.  788;  Heaton- 
Periinsular  Button-Fastener  Co.  v.  Schlocht- 
meyer,  69  Fed.  592;  Root  v.  Sontag,  47  Fed. 
309;  Bottle  Seal  Co.  v.  De  la  Vergne  Bottle, 
etc..  Co.,  47  Fed.  59;  Fougeres  v.  Murbarger, 
44  Fed.  292 ;  West  v.  Rae,  33  Fed.  45 ;  Kaola- 
type  Engraving  Co.  v.  Hoke,  30  Fed.  444. 

Invalidity  must  be  obvious  and  not  doubt- 
ful see  Hogan  v.  Westmoreland  Specialty  Co., 
154  Fed.  66,  83  C.  C.  A.  178;  General  Electric 
Co.  V.  Campbell,  137  Fed.  600;  Regensberg 
V.  American  Exeh.  Cigar  Co.,  130  Fed.  549; 
American  Fibre-Chamois  Co.  v.  Buckskin- 
Fibre  Co.,  72  Fed.  508,  18  C.  C.  A.  662; 
Cleveland  Faucet  Co.  v.  Vulcan  Brass  Co.,  72 
Fed.  505;  Caldwell  v.  Powell,  71  Fed.  970 
[reversed  on  other  grounds  in  73  Fed.  488, 
19  C.  C.  A.  592] ;  Covert  v.  Travers  Bros.  Co., 
70  Fed.  788;  Heaton-Peninsular  Button- 
Fastener  Co.  V.  Schlochtmeyer,  69  Fed.  592; 
Drainage  Constr.  Co.  v.  Englewood  Sewer  Co.. 
67  Fed.  141 ;  Rodwell  Mfg.  Co.  Housman, 
58  Fed.  870;  Hanlon  v.  Primrose,  56  Fed. 
600;  Goebel  v.  American  R.  Supply  Co.,  55 
Fed.  825 ;  Standard  Oil  Co.  v.  Southern  Pac. 
Co.,  42  Fed.  295 ;  Eclipse  Mfg.  Co.  v.  Adkins, 
36  Fed.  554;  Dick  v.  Oil  Well  Supply  Co., 
25  Fed.  105. 

Unless  invalidity  is  so  clear  that  no  evi- 
dence could  change  the  conclusion,  a  de- 
murrer will  not  be  sustained.  A.  R.  Milner 
Seating  Co.  v.  Yesbera,  111  Fed.  386,  49 
C.  C.  A.  397 ;  Neidich  v.  Fosbenner,  108  Fed. 
266;  Electric  Vehicle  Co.  v.  Winton  Motor- 
Carriage  Co.,  104  Fed.  814;  Ballon  V.  Potter, 
88  Fed.  786;  Patent  Button  Co.  v.  Consoli- 
dated li'astener  Co.,  84  Fed.  189;  Blessing  v. 
Jolm  Trageser  Steam  Copper  Works,  34  Fed. 
753. 

Sufficiency  of  disclosure  in  patent  will  not 
1)0  |)anH('d  iij)on  on  demurrer.  Dado  v. 
lUjonuu,  etc.,  Co.,  121  Fed.  135. 

Prior  art  will  not  bo  investigated  on  de- 
iriiincr.  Howe  v.  Blodgett,  etc.,  ('o.,  87  Fed. 
HOH. 

Identity  with  prior  expired  patents  to  the 
same  inventor  will  b(^  couHidi^red  on  demurrer. 
RuHHi'll  n.  Kciii,  (M  |i"imI.  5SI  [a/lirmcd  in  09 
K.'d.        1(1  C.  C.  A.  154  I . 
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Invalidity  of  reissue  when  compared  to 
original  patent  will  be  determined  on  de- 
murrer where  original  patent  and  reissue 
before  court.  Edison  v.  American  Mutoscope, 
etc.,  Co.,  127  Fed.  361;  Adams,  etc.,  Mfg.  Co. 
V.  Meyrose,  12  Fed.  440. 

Cases  in  which  demurrer  sustained  and  pat- 
ent held  void  see  Lamson  Consol.  Service  Co. 
V.  Siegel-Cooper  Co.,  106  Fed.  734;  Lyons  v. 
Bishop,  95  Fed.  154;  E.  Ingraham  Co.  v. 
E.  N.  Welch  Mfg.  Co.,  92  Fed.  1019,  35 
C.  C.  A.  163;  Warren  Featherbone  Co.  v. 
Warner  Bros.  Co.,  92  Fed.  990;  E.  Ingraham 
Co.  V.  E.  N.  Welch  Mfg.  Co.,  87  Fed.  1000; 
Conley  v.  Marum,  83  Fed.  309;  Strom  Mfg. 
Co.  V.  Weir  Frog  Co.,  75  Fed.  279. 

Cases  in  which  demurrer  overruled  see  Fab- 
ric Coloring  Co.  v.  Alexander  Smith,  etc.. 
Carpet  Co.,  109  Fed.  328;  Lyons  v.  Drucker, 
106  Fed.  416,  45  C.  C.  A.  368;  J.  Elwood  Lee 
Co.  V.  B.  F.  Goodrich  Co.,  105  Fed.  627; 
Electric  Vehicle  Co.  v.  Winton  Motor-Car- 
riage Co.,  104  Fed.  814;  Fairies  Mfg.  Co.  v. 
Brown,  102  Fed.  508;  Beer  v.  Walbridge,  100 
Fed.  465,  40  C.  C.  A.  496;  Higgin  Mfg.  Co. 
V.  Scherer,  100  Fed.  459,  40  C.  C.  A.  491; 
L.  E.  Waterman  Co.  v.  Vassar  College,  99 
Fed.  564 :  Warren  Featherbone  Co.  v.  Warner 
Bros.  Co.,  92  Fed.  990;  Chandler  Adjustable 
Chair,  etc.,  Co.  v.  Heywood  Bros.,  etc.,  Co., 
91  Fed.  163;  Ballou  v.  Potter,  88  Fed.  786; 
Noe  V.  Prentice,  18  Fed.  Cas.  No.  10,284a. 

5.  Phillips  V.  Detroit,  111  U.  S.  604,  4  S.  Ct. 
580,  28  L.  ed.  532;  Terhune  v.  Phillips,  99 
U.  S.  592,  25  L.  ed.  293;  Brown  v.  Piper,  91 
U.  S.  37,  23  L.  ed.  200;  Strom  Mfg.  Co.  v. 
Weit  Frog  Co.,  83  Fed.  170,  27  C.  C.  A.  502; 
Caldwell  v.  Powell,  71  Fed.  970  [reversed  on 
other  grounds  in  73  Fed.  488,  19  C.  C.  A. 
592] ;  Heaton-Peninsular  Button-Fastener  Co. 
V.  Schlochtmever,  69  Fed.  592  [affirmed  in  72 
Fed.  520,  18  C.  C.  A.  674] ;  Root  v.  Sontag, 
47  Fed.  309;  Eclipse  Mfg.  Co.  v.  Adkins,  36 
Fed.  554 ;  Kaolatype  Engraving  Co.  v.  Hoke, 
30  Fed.  444;  Knapp  v.  Benedict,  26  Fed.  627. 

Court  must  distinguish  between  special 
knowledge  and  common  and  general  knowl- 
edge see  American  Fibre-Chamois  Co.  v.  Buck- 
skin-Fibre Co.,  72  Fed.  508,  18  C.  C.  A.  062; 
Cleveland  Faucet  Co.  v.  Vulcan  Brass  Co.,  72 
Fed.  505.  There  must  be  no  doubt  that  the 
knowledge  is  common.  Lalauce,  etc.,  Mfg.  Co. 
V.  Moaheim,  48  Fed.  452. 

6.  Incomplete  or  indefinite  allegations  of 
the  bill  may  be  cured  by  amendment  (Union 
Switch,  etc.",  Co.  v.  Pliiladelphia,  etc.,  R.  Co., 
(iH  Fed.  914;  New  Departure  Bell  Co.  V. 
B(>vin  Bros.  Mfg.  Co.,  64  Fed.  859  [reversed 
on  other  grounds  in  73  Fed.  469,  19  C.  C.  A. 
534];  Ross  V.  Ft.  Wnyne,  58  Fed.  404  [re- 
vcrNcd  on  other  groundu  in  (i3  Fed.  400,  11 
C.  V.  A.  288] ;  Edison  Electric  Light  Co.  V. 
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wise  held  applicable  in  respect  of  multifariousness,'''  and  variance  between  the 
allegations  and  proofs.^ 

14.  Evidence  ^  ■ —  a.  In  General.  The  ordinary  rules  of  evidence  are  applicable 
to  suits  for  infringement,  so  far  as  the  special  nature  of  the  right  in  controversy 
permits  and  except  where  modified  by  special  statutory  provisions.^" 


Mather  Electric  Co.,  53  Fed.  244 ;  New  York 
Grape  Stigar  Co.  v.  Buffalo  Grape  Sugar  Co., 
20  Fed.  505),  and  amendment  is  permitted  to 
bring  in  some  new  fact  (John  R.  Williams 
Co.  I'.  Miller,  etc.,  Mfg.  Co.,  108  Fed.  967; 
Patent-Button  Co.  v.  Pilclier,  95  Fed.  479; 
Westingliouse  Electric,  etc.,  Co.  v.  Mustard, 
87  Fed.  330 ;  Reay  v.  Berlin,  etc.,  Envelope 
Co.,  30  Fed.  448;  Reay  v.  Raynor,  19  Fed. 
308;  Holste  v.  Robertson,  4  Ch.  D.  9,  46 
L.  J.  Ch.  1,  35  L.  T.  Rep.  N.  S.  457,  25 
Wkly.  Rep.  35;  Penn  v.  Bibby,  L.  R.  1  Eq. 
548). 

Amendment  of  answer. —  The  answer  may 
be  amended  by  giving  new  names  of  wit- 
nesses or  ne\s-  facts  of  anticipations.  Roemer 
V.  Simon,  95  U.  S.  214,  24  L.  ed.  384;  Stand- 
iird  Elevator  Interlock  Co.  v.  Ramsey,  130 
Fed.  151;  Campbell  v.  New  York,  45  Fed. 
243 ;  Babcock,  etc.,  Co.  v.  Pioneer  Iron- Works, 
34  Fed.  338;  Morehead  v.  Jones,  17  Fed.  Cas. 
No.  9,791,  3  Wall.  Jr.  306.  Amendment  to 
answer  refused  where  facts  should  have  been 
discovered  and  alleged  originally  (India  Rub- 
ber Comb  Co.  V.  Phelps,  13  Fed.  Cas.  No. 
7,025,  8  Blatchf.  85,  4  Fish.  Pat.  Cas.  315)  ; 
or  where  amendment  would  not  change  the 
decision  (Richardson  v.  Croft,  11  Fed.  800). 

Amendment  to  deny  former  admissions  will 
be  refused.  Pentlarge  v.  Beeston,  19  Fed. 
Cas.  No.  10,964,  4  Ban.  &  A.  23,  15  Blatchf. 
347;  Ruggles  v.  Eddy,  20  Fed.  Cas.  No. 
12.118,  1  Ban.  &  A.  92,  11  Blatchf.  524. 

7.  Patents  capable  of  conjoint  use. —  Suit 
on  several  patents  is  not  multifarious  where 
they  are  capable  of  conjoint  use  and  such 
use  is  alleged.  Gamewell  Fire-AIarm  Tel.  Co. 
V.  Chillicothe,  7  Fed.  351 ;  Gillespie  v.  Cum- 
mings,  10  Fed.  Cas.  No.  5,434,  1  Ban.  &  A. 
687,  3  SaA\'y.  259;  Meerse  v.  Allen,  16  Fed. 
Cas.  No.  9,393a;  Nourse  v.  Allen,  18  Fed. 
Cas.  No.  10,367,  4  Blatchf.  376,  3  Fish.  Pat. 
Cas.  63.  Unless  conjoint  use  by  defendant 
is  alleged,  a  suit  on  several  patents  is  multi- 
farious. Western  Tel.  Mfg.  Co.  v.  American 
Electric  Tel.  Co.,  137  Fed.  603;  Russell  v. 
Winchester  Repeating  Arms  Co.,  97  Fed.  634; 
Louden  Mach.  Co.  v.  Ward,  96  Fed.  232; 
Union  Switch,  etc.,  Co.  v.  Philadelphia,  etc., 
R.  Co.,  69  Fed.  833 ;  Hayes  v.  Dayton,  8  Fed. 
702,  18  Blatchf.  420;  Hayes  v.  Bickelhoupt, 
11  Fed.  Cas.  No.  6,2616,  19  Off.  Gaz.  177; 
Nellis  V.  McLanahan,  17  Fed.  Cas.  No.  10,099, 
6  Fish.  Pat.  Cas.  286. 

A  bill  primarily  for  infringement  is  not 
rendered  multifarious  by  setting  out  a  con- 
tract between  plaintiff  and  defendant  bind- 
ing defendant  not  te  contest  the  validity  of 
the  patent.    Dunham  v.  Bent,  72  Fed.  60. 

A  bill  claiming  relief  for  interfering  patents 
and  infringement  is  not  multifarious.  Stone- 
metz  Printers'  Mach.  Co.  v.  Brown  Co.,  46 
Fed.  72., 


A  bill  on  expired  and  unexpired  patents  is 
not  multifarious. — Huntington  Dry  Pulverizer 
Co.  V.  Virginia-Carolina  Chemical  Co.,  130 
Fed.  558;  Roemer  v.  Logowitz,  20  Fed.  Cas. 
No.  11,996. 

A  bill  for  infringement  praying  cancella- 
tion of  assignment  is  not  multifarious.  Ath- 
erton  Mach.  Co.  v.  Atwood  Morrison  Co.,  102 
Fed.  949,  43  C.  C.  A..  72. 

A  bill  praying,  relief  from  infringement  of  a 
patent  and  unfair  competition  is  multifari- 
ous. George  Frost  Co.  v.  Kora  Co.,  130  Fed. 
487  {affirmed  in  140  Fed.  987,  71  C.  C.  A. 
19] ;  Ball,  etc..  Fastener  Co.  v.  Cohn,  90 
Fed.  664. 

A  bill  joining  infringement  of  a  patent  and 
slander  is  multifarious.  Fougeres  v.  Mur- 
barger,  44  Fed.  292. 

A  bill  to  enjoin  infringement  and  the  use  of 
the  name  applied  to  the  article  by  the  pat- 
entee is  not  multifarious.  Adam  v.  Folger, 
120  Fed.  260,  56  C.  C.  A.  540;  Jaros  Hygie- 
nic Underwear  Co.  v.  Fleece  Hygiene  Un- 
derwear Co.,  60  Fed.  622. 

8.  Tryon  v.  White,  24  Fed.  Cas.  No.  14,208, 
Pet.  C.  C.  96,  1  Robb  Pat.  Cas.  64. 

9.  See,  generally.  Evidence. 

10.  See,  generally.  Evidence. 

Prior  patents  and  publications. —  Prior  pat- 
ents are  admissible  in  actions  at  law  under 
the  general  issue  without  any  special  notice, 
and  in  equity  suits  without  any  averment 
in  the  answer  touching  the  subject,  to  show 
the  state  of  the  art  (Grier  v.  Wilt,  120  U.  S. 
412,  7  S.  Ct.  718,  30  L.  ed.  712;  Jones  v. 
Cyphers,  126  Fed.  753,  62  C.  C.  A.  21;  Par- 
sons V.  New  Home  Sewing  Mach.  Co.,  125 
Fed.  386  [affirmed  in  134  Fed.  394,  67  C.  C.  A. 
3921 ;  Myers  v.  Sternheim,  97  Fed.  625,  38 
C.  C.  A.  345;  American  Saddle  Co.  v.  Hogg, 
1  Fed.  Cas.  No.  315,  5  Fish.  Pat.  Cas.  353, 
Holmes  133,  2  Off.  Gaz.  59.  But  see  Clark 
V.  Adie,  3  Ch.  D.  134,  45  L.  J.  Ch.  228,  35 
L.  T.  Rep.  N.  S.  349,  24  Wkly.  Rep.  1007  [af- 
firmed in  2  App.  Cas.  423,  46  L.  J.  Ch.  598, 
27  L.  T.  Rep.  N.  S.  1,  26  Wkly.  Rep.  45]; 
Atty.-Gen.  v.  Taylor,  Prec.  Ch.  59,  24  Eng. 
Reprint  29),  and  to  aid  the  court  in  the 
construction  of  a  patent  sued  on  (Grier  v. 
Wilt,  supra;  Eachus  v.  Broomall,  115  U.  S. 
429,  6  S.  Ct.  229,  29  L.  ed.  419;  i>arsons  v. 
New  Home  Sewing  Mach.  Co.,  supra),  but 
not  to  show  want  of  novelty  in  the  inven- 
tion claimed  in  complainant's  patent  (Grier 
V.  Wilt,  supra;  American  Saddle  Co.  v.  Hogg, 
supra;  Howe  v.  Williams,  12  Fed.  Cas.  No. 
6,778,  2  Cliff.  245,  2  Fish.  Pat.  Cas.  395), 
or  for  the  purpose  of  showing  anticipation 
(Jones  V.  Cyphers,  supra.  See  also  Myers 
V.  Brown,  102  Fed.  250,  42  C.  C.  A.  320), 
and  a  prior  foreign  publication  is  competent 
as  evidence  in  regard  to  the  state  of  the 
art,  and  as  a  foundation  for  the  inquiry 

[XIII,  C,  14,  a] 


1040    [30  Cyc] 


PATENTS 


b.  Presumptions  and  Burden  of  Proof.  Tlie  patent  is  presumptively  valid 
and  the  burden  is  ou  defendant  to  show  its  invalidity     beyond  a  reasonable 


whether  it  required  invention  to  pass  from 
a  structure  set  forth  in  the  publication  to 
the  patented  structure  (French  v.  Carter, 
137  U.  S.  239,  11  S.  Ct.  90,  84  L.  ed.  664). 
Patents  relied  on  must  be  properly  intro- 
duced. Oregon  Imp.  Co.  v.  Excelsior  Coal 
Co.,  132  U.  S.  215,  10  S.  Ct.  54,  33  L.  ed. 
344;  Seymour  v.  Osborne,  11  Wall.  (U.  S.) 
616,  20  L.  ed.  33;  Vermont  Farm  Mach.  Co. 
V.  Gibson,  50  Fed.  143,  5  C.  C.  A.  451;  Alaska 
Refrigerator  Co.  v.  Wisconsin  Refrigerator 
Co.,  47  Fed.  324;  National  Pump  Cylinder 
Co.  I'.  Simmons  Hardware  Co.,  18  Fed.  324, 
5  McCrary  592;  Cahoon  v.  Ring,  4  Fed.  Cas. 
No.  2,292,  1  Cliflf.  592,  1  Fish.  Pat.  Cas.  397; 
Grover,  etc.,  Sewing-Mach.  Co.  v.  Sloat,  11 
Fed.  Cas.  No.  5,846,  2  Fish.  Pat.  Cas.  112. 

Ex  parte  affidavits  are  not  admissible. 
Lilienthal  f.  Washburn,  8  Fed.  707,  4  Woods 
65. 

Decision  and  evidence  in  interference  in- 
volving different  parties  are  not  admissible. 
Westinghouse  Electric,  etc.,  Co.  v.  Roberts, 
125  Fed.  6. 

Admissions  or  declarations. —  It  is  com- 
petent to  prove  admissions  or  declarations 
by  a  party  to  the  suit  bearing  upon  the  ques- 
tion at  issue.  National  Cash-Register  Co. 
Leland,  94  Fed.  502,  37  C.  C.  A.  372;  Rose 
V.  Hirsh,  77  Fed.  469,  23  C.  C.  A.  246; 
Wright  V.  Postel,  44  Fed.  352;  Sugar  Ap- 
paratus Mfg.  Co.  V.  Yaryan  Mfg.  Co.,  43  Fed. 
140;  Thacher  Heating  Co.  v.  Drummond,  23 
Fed.  Cas.  No.  13,805,  3  Ban.  &  A.  138.  Ad- 
missions by  the  inventor  are  not  binding 
against  the  assignee.  Wilson  v.  Simpson,  9 
How.  (U.  S.)  109,  13  L.  ed.  66. 

Opinion  expressed  before  suit  is  not  binding. 
Osgood  Dredge  Co.  v.  Metropolitan  Dredge 
Co.,  75  Fed.  670,  21  C.  C.  A.  491. 

Testimony  that  witness  never  heard  of  in- 
vention before  plaintiff  made  it  is  not  admis- 
sible. Hitchcock  V.  Shoninger  Melodeon  Co., 
11  Fed.  Cas.  No.  6,537. 

Evidence  of  purchase  by  plaintiff's  agent 
from  defendant  for  purpose  of  showing  in- 
fringement is  admissible.  Badische  Anilin, 
etc.,  Fabrik  v.  Klopstein,  125  Fed.  543; 
De  Florez  v.  Raynolds,  7  Fed.  Cas.  No.  3,742, 
3  Ban.  &  A.  202,  14  Blatchf.  505.  Contra, 
Byam  v.  Bullard,  4  Fed.  Cas.  No.  2,262,  1 
Curt.  100. 

Names  of  customers. —  Defendant  is  not 
compelled  ,to  give  names  of  customers  where 
infringement  and  validity  denied.  Roberts 
p.  Wallcy,  14  Fed.  167. 

Experiments  conducted  with  a  view  to  liti- 
gation are  loolanl  on  witli  distrust.  Young  i). 
Kcrnic,  A  CilVard  577,  10  ,hir.  N.  R.  020,  10 
T>.  T.  Rop.  N.  S.  861,  4  New  Rep.  218,  12 
Wkly.  Rop.  901,  66  Eng.  Reprint  830. 

Communications  to  patent  a^ent  as  such 
nre  not  jjrivilcgcd.  MoHclcy  v.  Victoria  Rub- 
ber Co.,  55  I,.  'I'.  Hep.  N.  S.  482. 

Inadmissible  evidence  hoo  St.  Paul  Plow- 
WoikH  Starling,  HO  U.  S.  18^,  11  S.  Ct. 
803,  V.r,  f>.  ed.  40-1 ;  HIancluud  v.  Putnam,  8 
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Wall.  (U.  S.)  420,  19  L.  ed.  433;  Harper, 
etc.,  Co.  V.  Wilgus,  50  Fed.  587,  6  C.  C.  A. 
45;  Seibert  Cylinder  Oil-Cup  Co.  William 
Powell  Co.,  38  had.  600;  Judson  v.  Cope,  14 
Fed.  Cas.  No.  7,565,  1  Bond  327,  1  Fish.  Pat. 
Cas.  615. 

Weight  of  evidence  see  Brill  v.  St.  Louis 
Car  Co.,  80  Fed.  909;  Dobson  v.  Graham,  49 
Fed.  17  [affi/rmed  in  154  U.  S.  501,  14  S.  Ct. 
1145,  38  L.  ed.  1070];  Evans  v.  Eaton,  8 
Fed.  Cas.  No.  4,559,  Pet.  C.  C.  322,  1  Robb 
Pat.  Cas.  68;  Woodman  v.  Stimpson,  30  Fed. 
Cas.  No.  17,979,  3  Fish.  Pat.  Cas.  98  ire- 
versed  on  other  grounds  in  10  Wall.  117,  19 
L.  ed.  860]. 

Rebuttal. —  Prima  facie  evidence  cannot  be 
put  in  as  rebuttal.  Smith  v.  Uhrich,  94 
Fed.  865;  American  Paper  Barrel  Co.  v.  Lar- 
away,  28  Fed.  141 ;  Cahoon  v.  Ring,  4  Fed. 
Cas.  No.  2,292,  1  Cliff.  592,  1  Fish.  Pat.  Cas. 
397;  Stainthorp  v.  Humiston,  22  Fed.  Cas. 
No.  13,281,  4  Fish.  Pat.  Cas.  107. 

Invention  prior  to  date  proved  by  defend- 
ant may  be  sho\ra  on  rebuttal.  St.  Paul 
Plow-Works  V.  Starling,  140  U.  S.  184,  4 
S.  Ct.  803,  35  L.  ed.  404  [affirming  29  Fed. 
790]. 

11.  Atwood-Morrison  Co.  v.  Sipp  Electric 
Co.,  136  Fed.  859  [reversed  on  other  grounds 
in  142  Fed.  149] ;  De  Lamar  v.  De  Lamar 
Min.  Co.,  110  Fed.  538  [affirmed  in  117  Fed. 
240,  54  C.  C.  A.  272] ;  National  Co.  v.  Belcher, 
71  Fed.  876,  18  C.  C.  A.  375;  Williames  v. 
Bernard,  41  Fed.  358;  American  Bell  Tel. 
Co.  V.  Molecular  Tel.  Co.,  32  Fed.  214,  23 
Blatchf.  253;  Hoe  v.  Cottrell,  1  Fed.  597,  17 
Blatchf.  546;  Allen  v.  Blunt,  1  Fed.  Cas.  No. 
217,  2  Robb  Pat.  Cas.  530,  2  Woodb.  &  M. 
121;  Brady  v.  Atlantic  Works,  3  Fed.  Cas. 
No.  1,794,  2  Ban.  &  A.  430,  4  Cliff.  408,  10 
Off.  Gaz.  702;  Brown  v.  Whittemore,  4  Fed. 
Cas.  No.  2,033,  5  Fish.  Pat.  Cas.  524,  2  Off. 
Gaz.  248;  Howes  v.  Nute,  12  Fed.  Cas.  No. 
6,790,  4  Cliff.  173,  4  Fish.  Pat.  Cas.  263; 
Jordan  r.  Dobson,  13  Fed.  Cas.  No.  7,519,  2 
Abb.  398,  4  Fish.  Pat.  Cas.  232,  7  Phila. 
(Pa.)  533;  Pitts  V.  Hall,  19  Fed.  Cas.  No. 
11,102,  2  Blatchf.  229,  Fish.  Pat.  Rep.  441. 

Where  it  does  not  appear  that  the  patent 
was  granted  after  proper  consideration  of  the 
prior  art,  the  presimiption  of  validity  is  not 
so  strong.  American  Soda  Fountain  Co.  v. 
Sample,  130  Fed.  145,  64  C.  C.  A.  497;  Cleve- 
land Foundry  Co.  v.  Kaufmann,  126  Fed. 
658  [reversed  on  other  grounds  in  135  Fed. 
360,  68  C.  C.  A.  658]  ;  Earle  v.  Wanamaker, 
87  Fed.  7-10.  Whore  dofondant  shows  use  by 
others  before  ajiplication  the  burden  of  proof 
shifts  to  pateniee  to  show  ])rior  invention. 
Clark  Thread  C!o.  r.  Willimantic  T>inon  Co.. 
140  U.  S.  481,  11  S.  Ct.  846,  35  L.  od.  521; 
Michigan  Cent.  R.  Co.  r.  Consolidated  Car- 
lloatiiig  Co.,  67  Fed.  121.  14  C.  C.  A.  232; 
Cavoi'ly  r.  Doore,  52  Fod.  758. 

Presumption  as  to  date  of  invention. —  Tho 
dale  (if  II pplioation  i)rinlod  in  ilio  jiatont  is 
])ronuniably  the  date  of  invention.  Drowson 
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doubt.^*  But  the  burden  is  on  plaintiff  to  prove  infringement,^^  and  that  notice 
of  his  rights  was  given  by  niarlving  the  patented  article.'*  He  must  also  prove 
facts  which  will  show  the  amount  of  damages.^'' 

e.  Evidence  as  to  Invalidity  of  Patent.  Evidence  of  any  fact  tending  to 
show  that  the  patent  is  invalid  is  admissible,"*  provided  proper  basis  for  it  is  laid 
in  the  pleadings  or  under  the  general  issue  and  provided  thirty  days'  notice  in 
writing  is  given  to  plaintiff  or  his  attorney.  To  prove  previous  invention, 
knowledge,  or  use  of  a  thing  patented  defendant  must  state  the  names  of  the 
patentees,  dates  of  the  patents,  the  names  and  residences  of  the  alleged  prior 
users,  and  where  and  by  whom  the  invention  was  used." 


r.  Hartje  Paper  Mfg.  Co.,  131  Fed.  734,  65 
C.  C.  A.  548. 

Technical  defenses  must  be  clearly  proved. 
A.  B.  Dick  Co.  v.  Fiierth,  57  Fed.  834. 

12.  Deering  v.  Winona  Harvester  Works, 
155  U.  S.  28U,  15  S.  Ct.  118,  39  L.  ed.  153; 
Washburn,  etc.,  Mfg.  Co.  v.  Beat  'Em  All 
Barbed-Wire  Co.,  143  U.  S.  275,  12  S.  Ct. 
443,  36  L.  ed.  154;  Western  Electric  Co.  v. 
Home  Tel.  Co.,  85  Fed.  649;  Osgood  Dredge 
Co.  r.  Metropolitan  Dredging  Co.,  75  Fed. 
670,  21  C.  C.  A.  491 ;  Frankfort  Whisky  Proc- 
ess Co.  V.  Mill  Creek  Distilling  Co.,  37  Fed. 
533;  Tompkins  v.  Gage,  24  Fed.  Cas.  No. 
14,088,  5  Blatchf.  268,  2  Fish.  Pat.  Cas.  577 ; 
Wood  V.  Cleveland  Rolling-Mill  Co.,  30  Fed. 
Cas.  No.  17,941,  4  Fish.  Pat.  Cas.  550. 

13.  Infringement  is  a  tort  which  must  be 
proved  and  not  left  to  conjecture.  Bates  v. 
Coe,  98  U.  S.  31,  25  L.  ed.  68;  Elizabeth  v. 
American  Nicholson  Pavement  Co.,  97  U.  S. 
126,  24  L.  ed.  1000;  National  Casket  Co.  v. 
Stolts.  135  Fed.  534,  68  C.  C.  A.  84;  King  v. 
Anderson,  90  Fed.  500;  Stirling  Co.  v.  Pier- 
point  Boiler  Co.,  72  Fed.  780,  77  Fed.  1007, 
22  C.  C.  A.  680;  Masten  v.  Hunt,  51  Fed.  216 
[affirmed  in  55  Fed.  78,  5  C.  C.  A.  42]  ;  Royer 
V.  Chicago  Mfg.  Co.,  20  Fed.  853;  National 
Car-Brake  Shoe  Co.  v.  Detroit,  etc.,  R.  Co., 
4  Fed.  224 ;  Cook  v.  Howard,  6  Fed.  Cas.  No. 
3,160,  4  Fish.  Pat.  Cas.  269;  Dixon  v.  Moyer, 
7  Fed.  Cas.  No.  3,931,  1  Robb  Pat.  Cas.  324, 
4  Wash.  68;  Hodge  v.  Hudson  River  R.  Co., 
12  Fed.  Cas.  No.  6,559,  6  Blatchf.  85,  3  Fish. 
Pat.  Cas.  410;  Hudson  v.  Draper,  12  Fed. 
Cas.  No.  6,834,  4  Cliff.  178,  4  Fish.  Pat.  Cas. 
256;  Parker  v.  Stiles,  18  Fed.  Cas.  No.  10,749, 
Fish.  Pat.  Rep.  319,  5  McLean  44;  Sands  v. 
Wardwell,  21  Fed.  Cas.  No.  12,306,  3  Cliff. 
277;  Betts  v.  Willmott,  L.  R.  6  Ch.  239,  25 
L.  T.  Rep.  N.  S.  188,  19  Wkly.  Rep.  369. 

Use  of  entire  combination  and  not  merely 
part  must  be  shown.  Vance  v.  Campbell,  1 
Black  (U.  S.)  427,  17  L.  ed.  168;  Tatum  v. 
Gregory,  41  Fed.  142. 

Sale  at  defendant's  place  of  business  by  an 
employee  is  presumably  a  sale  by  defendant. 
Hutler  V.  De  Q.  Bottle  Stopper  Co.,  128  Fed. 
283,  62  C.  C.  A.  652. 

Use  of  device  before  patent  raises  no  pre- 
sumption of  infringement  afterward.  Brill 
V.  St.  Louis  Car  Co.,  80  Fed.  909. 

In  a  suit  against  a  mere  user  evidence 
should  be  convincing.  Marcus  v.  Sutton,  124 
Fed.  74. 

Where  infringement  is  not  explicitly  de- 
nied, little  proof  is  necessary.  Hutter  v.  De  Q. 
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Bottle  Stopper  Co.,  119  Fed.  190;  Gear  v. 
Fitch,  10  Fed.  Cas.  No.  5,290,  3  Ban.  &  A. 
573,  16  Off.  Gaz.  1231;  Goodyear  v.  Berry, 
10  Fed.  Cas.  No.  5,556,  2  Bond  189,  3  Fish. 
Pat.  Cas.  439. 

Failure  of  defendant  to  disclose  what  he 
uses  justifies  presumption  of  infringement. 
Read  v.  Schulze-Berge,  78  Fed.  493;  Ely  v. 
Monson,  etc.,  Mfg.  Co.,  8  Fed.  Cas.  No.  4,431, 
4  Fish.  Pat.  Cas.  64;  Piper  i\  Brown,  19 
Fed.  Cas.  No.  11,181,  6  Fish.  Pat.  Cas.  240, 
Holmes  196,  3  Off.  Gaz.  97. 

Identity  of  product  raises  presumption 
that  process  is  tlie  same.  Matheson  v.  Camp- 
bell, 77  Fed.  280. 

Where  use  is  proved  the  burden  is  on  de- 
fendant to  show  license.  Armat  Moving 
Picture  Co.  v.  Edison  Mfg.  Co.,  121  Fed.  559 
[reversed  on  other  grounds  in  125  Fed.  939, 
60  C.  C.  A.  380];  Searls  v.  Bouton,  12  Fed. 
140,  20  Blatchf.  426;  Watson  v.  Smith,  7 
Fed.  350;  Day  v.  New  England  Car-Spring 
Co.,  7  Fed.  Cas.  No.  3,688. 

Insufficient  proof  of  infringement. —  Edison 
Electric  Light  Co.  v.  Kaelber,  76  Fed.  804; 
Commoss  v.  Somers,  49  Fed.  920;  Judson 
Mfg.  Co.  V.  Burge-Donahoe  Co.,  47  Fed.  463; 
Parsons  v.  Colgate,  15  Fed.  600,  21  Blatchf. 
171 ;  Standard  Measuring  Mach.  Co.  v. 
Teague,  15  Fed.  390. 

SufScient  proof  of  infringement  see  White 
V.  Hunter,  47  Fed.  819;  Schneider  v.  Missouri 
Glass  Co.,  36  Fed.  582;  Kiesele  v.  Haas,  32 
Fed.  794;  Peterson  v.  Simpkins,  25  Fed.  486. 

14.  Lorain  Steel  Co.  v.  New  York  Switch, 
etc.,  Co.,  153  Fed.  205. 

Effect  of  admission  of  notice  see  Lorain 
Steel  Co.  V.  New  York  Switch,  etc.,  Co.,  153 
Fed.  205. 

15.  Robertson  v.  Blake,  94  U.  S.  728,  24 
L.  ed.  245;  Lee  v.  Pillsbury,  49  Fed.  747; 
National  Car-Brake  Shoe  Co.  v.  Terre  Haute 
Car,  etc.,  Co.,  19  Fed.  514;  Burdell  v.  Denig, 
4  Fed.  Cas.  No.  2,142,  2  Fish.  Pat.  Cas.  588; 
Carter  v.  Baker,  5  Fed.  Cas.  No.  2,472,  4 
Fish.  Pat.  Cas.  404,  1  Sawy.  512.  See  also 
supra,  XIII,  C,  12,  a,  b. 

Where  the  amount  of  actual  damages  is  not 
proved,  nominal  damages  only  may  be  col- 
lected. New  York  v.  Ransom,  23  How. 
(U.  S.)  487,  16  L.  ed.  515. 

Doubts  resolved  against  wanton  infringer 
see  Rose  v.  Hirsh,  94  Fed.  177,  36  C.  C.  A. 
132,  51  L.  R.  A.  801. 

16.  See  supra,  XIII,  A,  1. 

17.  U.  S.  Rev.  St.  (1878)  §  4920.  And  see 
supra,  XIII,  C,  3,  d. 
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d.  Expert  Witnesses.  It  is  proper  in  patent  cases  to  produce  the  testimony 
of  expert  witnesses  to  explain  the  inventions  and  the  differences  between  inven- 
tions;^^ but  their  testimony  is  not  necessarily  accepted  as  controlling  contrary  to 
the  judgment  of  the  court/*  nor  is  mere  opinion  evidence  admissible.^ 

e.  Estoppel.  Disclaimers^'  and  admissions  made  in  the  prosecution  of  the 
application  in  the  patent  office  are  binding  upon  tlie  patentee  and  copies  of  the 
office  records  are  admissible  to  prove  them.^  Defendant  cannot  as  against  his 
assignee  produce  evidence  to  show  that  the  patent  assigned  by  him  is  invalid  or 
that  the  assignee's  title  is  not  good.^^ 

f.  Evidence  as  to  Infringement.  Evidence  is  admissible  which  tends  to  show 
whether  or  not  tlie  claims  of  the  patent  properly  construed  apply  to  the  alleged 
infringing  device.  Prior  patents  and  publications  are  adnaissiljle  as  bearing  upon 
the  scope  but  not  the  validity  of  tlie  patent  in  suit,  even  where  they  are  not  set 
up  in  the  pleadings  or  formal  notice.'^ 

g.  Secret  Inventions.  A  witness  is  not  required  to  disclose  a  secret  invention 
or  discovery  made  or  owned  by  himself. 

h.  Proving  Patents  and  Patent  OfiQee  Records.  A  certified  copy  of  any 
record,  book,  paper,  or  drawing  belonging  to  the  patent  office  and  of  letters 


18.  Penton  Mfg.  Co.  v.  Office  Specialty  Co., 
12  App.  Cas.  (D.  C.)  201;  National  Cash- 
Eegister  Co.  v.  Leland,  94  Fed.  502,  37  C.  C. 
A.  372 ;  American  Linoleum  Mfg.  Co.  v. 
Nairn  Linoleum  Co.,  44  Fed.  755;  Conover 
V.  Eapp,  6  Fed.  Cas.  No.  3,124,  4  Fisli.  Pat. 
Cas.  57;  Hudson  v.  Draper,  12  Fed.  Cas.  No. 
6,834,  4  Cliff.  178,  4  Fish.  Pat.  Cas.  256; 
Badische  Anilin,  etc.,  Fabrilv  v.  Levenstein, 
24  Ch.  D.  156,  52  L.  J.  Ch.  704,  48  L.  T. 
Rep.  N.  S.  822,  31  Wkly.  Rep.  913  laff/rmed 
in  12  App.  Cas.  710,  57  L.  T.  Rep.  N.  S.  853] ; 
Seed  V.  Higgins,  8  H.  L.  Cas.  550,  6  Jur. 
N.  S.  1264,  30  L.  J.  Q.  B.  314,  3  L.  T.  Rep. 
N.  S.  101,  11  Eng.  Reprint  544.  Where  dif- 
ficult questions  are  involved,  experts  are 
necessary.  Fay  v.  Mason,  127  Fed.  325,  62 
C.  C.  A.  159;  Waterman  v.  Shipman,  55  Fed. 
982,  5  C.  C.  A.  371;  Miller  v.  Smith,  5  Fed. 
359.  Where  questions  involved  are  clear,  ex- 
perts should  not  be  allowed.  Ely  v.  Monson, 
etc.,  Mfg.  Co.,  8  Fed.  Cas.  No.  4,431,  4  Fish. 
Pat.  Cas.  64.  Differences  in  designs  may  be 
pointed  out.  Myers  v.  Sternlieim,  97  Fed.  625, 
38  C.  C.  A.  345. 

Model  is  the  best  evidence  of  character  of 
machine.  Swift  v.  Whisen,  23  Fed.  Cas.  No. 
13,700,  2  Bond  115,  3  Fish.  Pat.  Cas.  343. 

19.  Overweight  Counterbalance  Elevator 
Co.  V.  Improved  Order  Red  Men's  Hall  Assoc., 
94  Fed.  155,  36  C.  C.  A.  125;  Hanifen  v. 
God.shalk  Co.,  84  Fed.  649,  28  C.  C.  A.  507; 
Si)aulding  v.  Tucker,  22  Fed.  Cas.  No.  13,220, 
Doady  M'.). 

Evidence  of  experiments  accepted  where  not 
contradicted.  Badische  Anilin,  etc.,  Fabrik 
V.  Klipstcin,  etc.,  Co.,  125  Fed.  543;  A.  B. 
Dick  Co.  r.  I5cikc,  8(1  Fod.  149. 

Testimony  of  experts  as  to  the  result  of 
experiments  is  not  to  bo  lightly  accepted. 
Natioiiiil  Co.  V.  Belcher,  71  Fed.  870,  18 
C.  ('.  A.  .'{75. 

Conflict  of  testimony  see  B(^n6  v.  .Teantet, 
129  I  J.  S.  (IK.-!,  9  S.  Ct.  '128,  32  lj.  ed.  803. 

20.  Corning  v.  IJurden,  15  How.  (TI.  R.) 
252,  H    L.  (•<!.  (183;  National  tiaHh-IlegiHtor 
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Co.  V.  Leland,  94  Fed.  502,  37  C.  C.  A.  372; 
Lee  V.  Pillsbury,  49  Fed.  747. 

21.  See  supra,  IX,  E. 

22.  Crawford  v.  Heysinger,  123  U.  S.  589, 
8  S.  Ct.  399,  31  L.  ed.  269;  Corning  v.  Bur- 
den, 15  How.  (U.  S.)  252,  14  L.  ed.  683; 
Philadelphia,  etc.,  Co.  v.  Stimpson,  14  Pet. 
(U.  S.)  448,  10  L.  ed.  535;  Richardson  v. 
Campbell,  72  Fed.  525;  Emerson  v.  Hogg,  8 
Fed.  Cas.  No.  4,440,  2  Blatchf.  1,  Fish.  Pat. 
Rep.  77.  See  supra,  X,  A,  5. 

23.  See  supra,  VI,  F,  3. 

24.  Grier  v.  Wilt,  120  U.  S.  412,  7  S.  Ct. 
718,  30  L.  ed.  712;  Brown  v.  Piper,  91  U.  S. 
37,  23  L.  ed.  200 ;  Jones  v.  Cyphers,  126  Fed. 
753,  62  C.  C.  A.  21;  Parsons  v.  New  Home 
Sewing  Mach.  Co.,  125  Fed.  386  [affirmed  in 
134  Fed.  394,  67  C.  C.  A.  392]  ;  Myers  r. 
Brown,  102  Fed.  250,  42  C.  C.  A.  320;  Uni- 
versal Winding  Co.  v.  Willimantic  Linen  Co., 
82  Fed.  228;  Dayton  Loop,  etc.,  Co.  v.  Ruhl, 
55  Fed.  649 ;  Forschner  v.  Baumgarten,  26 
Fed.  858;  American  Saddle  Co.  v.  Hogg,  1 
Fed.  Cas.  No.  315,  5  Fish.  Pat.  Cas.  353, 
Holmes  133,  2  Off.  Gaz.  59;  Middletown  Tool 
Co.  V.  Judd,  17  Fed.  Cas.  No.  9,536,  3  Fish. 
Pat.  Cas.  141 ;  Westlake  v.  Cartler,  29  Fed. 
Cas.  No.  17,451,  6  Fish.  Pat.  Cas.  519,  4 
Off.  Gaz.  630. 

Evidence  held  insuiBcient  to  show  sale  of 
infringing  article  within  district  essential 
to  give  jurisdiction  see  Gray  v.  Grinberg,  147 
Fed.  732  [affirmed  in  159  Fed.  138]. 

25.  U.  S.  Rev.  St.  (1878)  §  4908  [U.  S. 
Comp.  St.  (1901)  p.  3390];  Stokes  Bros. 
Mfg.  Co.  V.  Holler,  50  Fed.  297;  Dobson  v. 
Graliani,  49  Fed.  17. 

Other  methods  of  performing  the  invention 
claimed  in  the  ])atoiit  are  not  ])rot("ctt"(l  as 
secret  under  U.  8.  Rev.  St.  (1S7S)  S  JI'O'^ 
III.  S.  Com)).  St.  (1901)  p.  3390].  Donian 
r.  K(>efor,  '19  Vn\.  MVl. 

Patent  office  rule  of  secrecy  of  application 
has  l)('(>n  held  not  to  nppl.v  in  court.  Dia- 
mond Match  Co.  V.  OHhkoHh  Mateli  Works, 
63  It'od.  984. 
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patent  may  be  received  in  evidence  in  place  of  tlie  originals.^^  A  copy  of  a 
foreign  patent  certified  by  the  connnissioner  of  patents  of  the  United  States  will 
be  accepted  as  prima  facie  evidence  of  the  fact  of  the  granting  of  such  patent 
and  of  the  date  and  contents  thereof.^'  The  printed  copies  of  specifications  and 
drawings  of  patents  deposited  in  the  capitols  of  the  various  states  and  territories 
and  certified  by  the  connnissioner  of  patents  will  be  received  as  evidence  of  all 
matters  therein  contained.^ 

i.  Judicial  Notice.  Courts  may  properly  take  judicial  notice  of  facts  that 
may  be  i-egarded  as  part  of  the  common  knowledge  of  every  person  of  ordinary 
understanding  and  intelligence.^^  The  court  is  permitted  to  avail  itself  of  com- 
mon knowledge  in  regard  to  matters  of  science,  and  by  that  knowledge  to  define 
the  scope  of  the  patent.^*^  Tlie  court  may  take  judicial  notice  of  a  thing  in 
connnon  use  throughout  the  country .^^  The  court  may  refer  to  dictionaries  and 
encyclopedias  for  the  definition  and  scope  of  scientific  terms  or  names,  when 
necessary  to  go  outside  of  the  record,  or  where  the  testimony  of  experts  is  con- 
flicting.^'^ For  the  purpose  of  ascertaining  the  state  of  the  art  the  court  may 
take  judicial  notice  of  what  is  disclosed  by  its  own  records  in  a  previous  case 
involVing  devices  appertaining  to  the  same  art.'^  The  courts  will  not  take 
judicial  notice  of  patents  or  inventions.^ 

15.  Issues,  Proof,  and  Variance.  The  issue  of  fraud  in  the  reissue  of  a  patent 
can  only  be  raised  by  distinct  and  special  allegations  in  the  plea  or  answer. The 
general  rule  that  the  proof  and  pleading  must  correspond  applies  to  actions  at 
law  and  suits  in  equity  for  infringement  of  patents.^®    In  actions  at  law  for 


26.  U.  S.  Eev.  St.  (1878)  §  892  [U.  S. 
Comp.  St.  (1901)  p.  673];  Crawford  v. 
Heysinger,  123  U.  S.  589,  8  S.  Ct.  399,  31 
L.  ed.  209 ;  Corning  v.  Burden,  15  How. 
(U.  S.)  252,  14  L.  ed.  683;  Philadelphia, 
etc.,  Co.  V.  Stimpson,  14  Pet.  (U.  S.)  448, 
10  L.  ed.  535 ;  Richardson  v.  Campbell,  72 
Fed.  525 ;  Emerson  v.  Hogg,  8  Fed.  Cas.  No. 
4,440,  2  Blatchf.  1,  Fish.  Pat.  Rep.  77. 

Assignment  of  patent. —  That  an  assign- 
ment of  a  patent  was  recorded  and  is  pro- 
duced and  put  in  evidence  by  a  subsequent 
assignee  in  a  suit  for  infringement  is  suf- 
ficient evidence  of  its  delivery.  Shelby  Steel 
Tube  Co.  V.  Delaware  Seamless  Tube  Co.,  151 
Fed.  64  [_affirmed  on  other  grounds  in  160 
Fed.  928]. 

27.  U.  S.  Rev.  St.  (1878)  §  893  [U.  S. 
Comp.  St.  ( 1901)  p.  673]. 

Foreign  patent  may  be  proved  by  copy  un- 
der seal  of  country.  Gatling  v.  Newell,  9 
Ind.  572;  Schoerl<;en  v.  Swift,  7  Fed.  469, 
19  Blatchf.  209. 

28.  U.  S.  Rev.  St.  (1878)  §  894  [U.  S. 
Comp.  St.  (1901)  p.  673]. 

29.  Phillips  V.  Detroit,  111  U.  S.  604,  4 
S.  Ct.  580,  28  L.  ed.  532;  King  v.  Galium, 
109  U.  S.  99,  3  S.  Ct.  85,  27  L.  ed.  870. 

Of  facts  cited  in  encyclopedias,  dictionaries, 
or  other  publications,  judicial  notice  will  not 
be  taken  unless  they  are  of  such  universal 
notoriety  and  so  generally  understood  that 
they  niay  be  regarded  as  forming  part  of 
the  common  knowledge  of  every  person. 
Kaolatype  Engraving  Co.  v.  Hoke,  30  Fed. 
444. 

30.  Knapp  v.  Benedict,  26  Fed.  627. 

31.  Black  Diamond  Coal-Min.  Co.  v.  Excel- 
sior Coal  Co.,  156  U.  S.  611,  15  S.  Ct.  482, 
39  L.  ed.  553;  Pliillips  v.  Detroit,  116  U.  S. 


604,  4  S.  Ct.  580,  28  L.  ed.  532;  King  v. 
Gallun,  109  U.  S.  99,  3  S.  Ct.  85,  27  L.  ed. 
870;  Slawson  v.  Grand  St.,  etc.,  R.  Co.,  107 
U.  S.  649,  2  S.  Ct.  663,  27  L.  ed.  576;  Ter- 
hune  V.  Pliillips,  99  U.  S.  592,  25  L.  ed.  293; 
Bro\vn  v.  Piper,  91  U.  S.  37,  23  L.  ed.  200; 
Root  V.  Sontag,  47  Fed.  309. 

Where  the  court  has  the  slightest  doubt 
that  such  was  the  fact,  it  will  not  take  judi- 
cial notice  tliat  certain  similar  articles  ex- 
hibited at  the  argument  were  in  use  before 
the  date  of  the  patent.  Lalance,  etc.,  Mfg. 
Co.  V.  Mosheim,  48  Fed.  452. 

32.  Panzl  v.  Battle  Island  Paper,  etc.,  Co., 
132  Fed.  607. 

33.  American  Salesbook  Co.  v.  Carter- 
Crume  Co.,  125  Fed.  499  [reversed  in  open 
court  without  opinion  in  129  Fed.  1004,  62 
C.  C.  A.  679] ;  Cushman  Paper-Box  Mach. 
Co.     Goddard,  95  Fed.  664,  37  C.  C.  A.  221. 

34.  American  Salesbook  Co.  v.  Carter- 
Crume  Co.,  125  Fed.  499  [reversed  in  open 
court  without  opinion  in  129  Fed.  1004,  62 
C.  C.  A.  679] ;  Bottle  Seal  Co.  v.  De  la  Vergne 
Bottle,  etc.,  Co.,  47  Fed.  59. 

35.  BIal<e  v.  Stafford,  3  Fed.  Cas.  No.  1,504, 
6  Blatchf.  195,  3  Fish.  Pat.  Cas.  294. 

36.  New  York  Belting,  etc.,  Co.  v.  New 
Jersey  Car-Spring,  etc.,  Co.,  48  Fed.  556 
[reversed  on  otlier  grounds  in  53  Fed.  810, 
4  C.  C.  A.  21];  Allis  V.  Buckstaff,  13  Fed. 
879;  Roberts  v.  Buck,  20  Fed.  Cas.  No. 
11,897,  6  Fish.  Pat.  Cas.  325,  Holmes  224, 
3  Off.  Gaz.  268. 

The  court  cannot  take  notice  of  any  proof 
concerning  which  there  is  not  a  corresponding 
allegation.  Serls  v.  Bouton,  12  Fed.  140,  20 
Blatchf.  426;  Marks  v.  Fox,  6  Fed.  727,  18 
Blatchf.  502 ;  Howe  v.  Williams,  12  Fed.  Cas. 
No.  6,778,  2  Cliff.  245,  2  Fish.  Pat.  Cas.  395. 
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infringements  of  patents  the  defendant  may,  under  tiie  general  iBsne,  show  the 
prior  state  of  the  art,'^'  or  that  tlie  patentee  is  not  the  original  inventor,'**'  or  give 
in  evidence  the  act  of  congress  relating  to  his  rights;'"  So  too  defendant  may 
give  evidence  of  the  use  of  a  machine  by  other  persons  in  otiicr  places  than  those 
mentioned  in  a  notice  of  special  matter,  wliere  the  general  issue  is  plea/Jed/-'  An 
averment  in  a  declaration  in  an  action  for  infringement  that  disclaimers  were 
duly  and  legally  executed  in  writing  and  accepted  by  the  commissioner  is  suffi- 
cient to  enable  plaintiff  to  give  evidence  of  their  execution  as  required  V^y 
statute/^ 

16.  Trials  in  Actions  at  Law  —  a.  In  General.  The  ordinary  rules  of  practice 
and  procedure  in  civil  actions  apply.^^ 

b.  Questions  For  Court  and  Jury.  It  is  for  the  court  to  instruct  the  jury  as 
to  the  law,*^  and  this  includes  a  definition  of  the  scope  and  meaning  of  the 
patent,*^  and  it  is  for  the  jury  to  find  the  facts  and  apply  the  law  as  expounded." 


Slightest  variance  fatal. —  When  a  decla- 
ration in  an  action  for  the  infringement  of  a 
patent  right  professes  to  set  forth  the  speci- 
fication in  the  patent  as  part  of  the  grant, 
the  slightest  variance  is  fatal.  Tryon  v. 
White,  24  Fed.  Cas.  No.  14,208,  Pet.  C.  C. 
96,  1  Eobb  Pat.  Cas.  64. 

37.  Brown  v.  Piper,  91  U.  S.  37,  23  L.  ed. 
200. 

38.  Evans  v.  Eaton,  8  Fed.  Cas.  No.  4,559, 
Pet.  C.  C.  322,  1  Robb  Pat.  Cas.  68,  holding 
fnrther  that,  where  the  general  issue  is 
pleaded,  there  is  no  limitation  of  the  period 
in  which  defendant  may  show  that  the  pat- 
entee is  not  the  original  inventor. 

39.  Kneass  v.  Schuylkill  Bank,  14  Fed.  Cas. 
No.  7,875,  1  Robb  Pat.  Cas.  303,  4  Wash.  9. 

40.  Evans  v.  Eaton,  8  Fed.  Cas.  No.  4,559, 
Pet.  C.  C.  322,  1  Robb  Pat.  Cas.  68. 

41.  Van  Hook  v.  Wood,  28  Fed.  Cas.  No. 
16,854. 

42.  Exception  as  to  defense  under  U.  S. 
Rev.  St.  (1878)  §  4920;  McClurg  v.  Kings- 
land,  1  How.  (U.  S.)  202,  11  L.  ed.  102. 

Setting  aside  verdict  see  Aiken  v.  Bemis,  1 
Fed.  Cas.  No.  109,  2  Robb  Pat.  Cas.  644,  3 
Woodb.  &  M.  348;  Blanchard's  Gun-Stock 
Turning  Factory  v.  Jacobs,  3  Fed.  Cas.  No. 
1,520,  2  Blatchf.  69,  Fish.  Pat.  Rep.  158. 

Motion  to  withdraw  jury  for  surprise  see 
Foote  V.  Silsby,  9  Fed.  Cas.  No.  4,916,  1 
Blatchf.  445,  Fish.  Pat.  Rep.  268. 

Feigned  issue  awarded  see  Foote  v.  Silsby, 
0  Fed.  Cas.  No.  4,918,  1  Blatchf.  545,  Fish. 
Pat.  Rop.  357. 

Objections  and  exceptions. —  Objection  to 
evidence  must  be  seasonably  made  (Pettibono 
V.  Pennsylvania  Steel  Co.,  134  Fed.  889; 
Brown  v.  Hal],  4  Fed.  Cas.  No.  2,008,  6 
BIrttflif.  401,  3  Fish.  Pat.  Cas.  531  ;  Look  v. 
Pennsylvania  R.  Co.,  15  Fed.  Cas.  No.  8,438), 
and  nnist  be  delinito  (Barker  v.  Stowe,  2  Fed. 
(■'as.  No.  994,  3  Ban.  &  A.  337,  15  Blatchf. 
49,  14  ()(T.  Caz.  559).  Exceptions  nuist  also 
be  taken  HonHoiiab) y.  l<\)()te  \).  Silsby,  9  FimI. 
('as.  No.  4,910,  1  Bintclif.  415,  Fisli. 'I'at.  Rop. 
268  \afflrmcd  in  14  How.  218,  14  L.  ed. 
391  I . 

Records  and  exhibits. —  The  court  may  or- 
der tii(i  proiliictioii  of  records  and  exliibits 
(Diamond  Match  Co.  v.  OslikoHh  Mat(^h 
WorkH,  63    Ki'd.  984  ;   JolinHoti  Steel  Street- 
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Rail  Co.  V.  North  Branch  Steel  Co.,  48  Fed. 
191;  Wisner  v.  Dodds,  14  Fed.  655),  but  it 
will  not  order  the  filing  of  an  ink  copy  of 
exhibit  (Tubman  v.  Wason  Mfg.  Co.,  44  Fed. 
429). 

Experiments.—  The  court  will  not  order  de- 
fendant to  conduct  his  experiments  in  the 
presence  of  plaintifi"s  witnesses.  Simonds 
Rolling-Mach.  Co.  v.  Hathorn  Mfg.  Co.,  83 
Fed.  490. 

Witness  ordered  to  answer  certain  ques- 
tions see  Coop  v.  Dr.  Savage  Physical  Devel- 
opment Inst.,  48  Fed.  239,  47  Fed.  899 ;  Dela- 
mater  v.  Reinhardt,  43  Fed.  76;  Turrell  v. 
Spaeth,  24  Fed.  Cas.  No.  14,267,  2  Ban.  &  A. 
185,  8  Off.  Gaz.  986. 

Infringement  is  a  question  for  the  jury. 
Clark  V.  Adie,  2  App.  Cas.  315,  46  L.  J.  Ch. 
585,  36  L.  T.  Rep.  N.  S.  923 ;  Macnamara  v. 
Hulse,  C.  &  M.  471,  41  E.  C.  L.  258;  De  la 
Rue  V.  Dickenson,  7  E.  &  B.  738,  3  Jur.  N.  S. 
841,  5  Wkly.  Rep.  754,  90  E.  C.  L.  738;  Seed 
V.  Higgins,  8  H.  L.  Cas.  550,  6  Jur.  N.  S. 
1264,  30  L.  J.  Q.  B.  314,  3  L.  T.  Rep.  N.  S. 
101,  11  Eng.  Reprint  544. 

43.  Coupe  V.  Royer,  155  U.  S.  565,  15  S.  Ct. 
199,  39  L.  ed.  263;  Graham  v.  Earl,  82  Fed. 
737 ;  Many  v.  Jagger,  16  Fed.  Cas.  No.  9,055, 
1  Blatchf.  372,  Fisli.  Pat.  Rep.  222;  Parker 
V.  Stiles,  18  Fed.  Cas.  No.  10,749,  Fish.  Pat. 
Rep.  319,  5  McLean  44;  Hill  v.  Evans,  4 
De  G.  F.  &  J.  288,  8  Jur.  N.  S.  525,  31  L.  J. 
Ch.  457,  6  L.  T.  Rep.  N.  S.  90,  65  Eng.  Ch. 
223,  45  Eng.  Reprint  1195. 

44.  Coupe  V.  Royer,  155  U.  S.  565,  15  S.  Ct. 
199,  39  L.  ed.  263 ;"  Marsh  o.  Quick-Meal  Stove 
Co.,  51  Fed.  203;  National  Car-Brake  Shoe 
Co.  V.  Terre  Haute  Car,  etc.,  Co.,  19  Fed. 
514;  Clark  Patent  Steam,  etc..  Regulator  Co. 
V.  Copeland,  5  Fed.  Cas.  No.  2,866,  2  Fish. 
Pat.  Cas.  221;  Bovil  v.  Plimm,  11  Exch.  718; 
Seed  V.  Higgins,  8  H.  L.  Cas.  550,  6  ,lur.  N.  S. 
1264,  30  L.  J.  Q.  B.  314,  3  L.  T.  Rep.  N.  S. 
101,  11  Kng.  Reprint  544. 

Until  the  evidence  is  in  the  court  may  re- 
fuse to  construe  the  patent.  Young  r.  Formio, 
4  CifVard  577,  10  Jur.  N.  S.  926,  10  L.  T. 
Rop.  N.  S.  861,  I  Now  Rop.  218,  12  Wklv. 
Rep.  901,  66  Eng.  l!ei)rint  836. 

45.  Bai.tin  v.  Taggort,  17  How.  (II.  S.) 
71,  15  L.  0(1.  37;  Kooio  r.  Silsby,  9  Fed.  Caw. 
No.  4,916,  1  Blatchf.  445,  Fisli.  Pat.  Rep. 
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The  jury  must  determine  the  question  of  identity  of  the  alleged  infringing 
device,"*  tlie  question  of^  the  validity  of  the  patent,''''  and  the  amount  of  dani- 
a»es.^^  In  a  clear  case  the  court  may  direct  the  jury  to  bring  in  a  verdict  for 
defendant.^^ 

17.  Hearing  in  Suits  in  Equity  —  a.  Questions  Determined.  Where  defend- 
ant denies  the  infringement  and  avers  that  the  alleged  infringing  article  was 
made  under  a  later  patent  than  that  sued  upon,  the  court  may,  in  a  plain  case, 
determine  the  question  of  infringement  by  an  inspection  and  comparison  of  the 
two  patents.^    The  construction  placed  on  the  claims  of  a  patent  by  the  court  on 


268;  Goodyear  v.  Bishop,  10  Fed.  Cas.  No. 
5,559,  2  Fish.  Pat.  Cas.  154;  Parker  v.  Stiles, 
18  Fed.  Cas.  No.  10,749,  Fish.  Pat.  Eep.  319, 
5  McLean  44;  Poppenhusen  v.  Falke,  19  Fed. 
Cas.  No.  11,279,  4  Blatchf.  493,  2  Fish.  Pat. 
Cas.  ISl. 

Expression  of  opinion. —  The  court  may  ex- 
press opinion  upon  a  fact  which  is  clear. 
Bolhuans  \\  Parry,  3  Fed.  Cas.  No.  1,612. 

46.  Coupe  ^■.  Royer,  155  U.  S.  565,  15  S.  Ct. 
199,  39  L.  ed.  263;  Tucl<;er  v.  Spalding,  13 
Wall.  (U.  S.)  453,  20  L.  ed.  515;  Tyler  V. 
Boston,  7  Wall.  (U.  S.)  327,  19  L.  ed.  93; 
Singer  Mfg.  Co.  v.  Cramer,  109  Fed.  652,  48 
C.  C.  A.  588 ;  Graham  v.  Earl,  82  Fed.  737 ; 
May  V.  Fond  du  Lac  County,  27  Fed.  691; 
Blanchard's  Gun-Stock  Turning  Factory  v. 
Warner,  3  Fed.  Cas.  No.  1,521,  1  Blatchf.  258, 
Fish.  Pat.  Eep.  184;  Matthews  v.  Skates,  16 
Fed.  Cas.  No.  9,291,  1  Fisli.  Pat.  Cas.  602; 
Parker  r.  Stiles,  17  Fed.  Cas.  No.  10,749, 
Fish.  Pat.  Rep,  319,  5  McLean  44;  Pennock 
V.  Dialogue,  19  Fed.  Cas.  No.  10,941,  1  Robb 
Pat.  Cas.  466,  4  Wash.  538  [affirmed  in  2  Pet. 
1,  7  L.  ed.  327] ;  Smith  v.  Higgins,  22  Fed. 
Cas.  No.  13,058;  Tatham  v.  Le  Roy,  23  Fed. 
Cas.  No.  13,761. 

On  demurrer  to  evidence  court  may  instruct 
jury  to  find  for  defendant.  Rover  v.  Schultz 
Belting  Co.,  28  Fed.  850. 

In  a  plain  case  the  court  may  determine 
infringement  by  comparing  article  and 
patent.  Connors  r.  Ormsby,  148  Fed.  13,  78 
C.  C.  A.  181;  Hardwick  v.  Masland,  71  Fed. 
887;  Jennings  v.  Kibbe,  10  Fed.  669,  20 
Blatchf.  353. 

47.  Battin  v.  Taggert,  17  How.  (U.  S.)  74, 
15  L.  ed.  37;  Graham  v.  Earl,  82  Fed.  737; 
Caryer  r.  Braintree  Mfg.  Co.,  5  Fed.  Cas. 
No.  2,485.  2  Robb  Pat.  Cas.  141,  2  Story 
432:  Sulliyan  v.  Redfield,  23  Fed.  Cas.  No. 
13,597,  1  Paine  441,  1  Robb  Pat.  Cas.  477; 
Tecse  r.  Phelps.  23  Fed.  Cas.  No.  13,818, 
McAllister  17. 

Anticipation  is  a  question  for  the  jury. 
Keyes  v.  Grant,  118  U.  S.  25,  6  S.  Ct.  974, 
30  L.  ed.  54;  Bischoff  v.  Wethered,  9  Wall. 
(U.  S.)  812,  19  L.  ed.  829;  Turrill  v.  Michi- 
gan, etc.,  R.  Co.,  1  Wall.  (U.  S.)  491,  17 
L.  ed.  668 ;  Hunt  Bros.  Fruit  Packing  Co.  v. 
Cassidy,  53  Fed.  257,  3  C.  C.  A.  525;  Water- 
man r.  Thomson,  29  Fed.  Cas.  No.  17,260,  2 
Fish.  Pat.  Cas.  461. 

In  England  anticipation  by  prior  patents  is 
for  the  court.  Bush  v.  Fox.  5  H.  L.  Cas.  T07, 
2  Jur.  N.  S.  1029.  25  L.  J.  Exch.  251,  4  Wkly. 
Rep.  675,  10  Eng.  Reprint  1080;  Booth  v. 
Kennard.  2  H.  &  N.  84,  26  L.  J.  Exch.  305, 


5  Wkly.  Rep.  607 ;  Thomas  v.  Foxwell,  5  Jur. 
N.  S.  37  [affirmed  in  6  Jur.  N.  S.  271].  In- 
vention is  a  question  for  tlie  jury.  Willis  v. 
Miller,  121  Fed.  985,  58  C.  C.  A.  286;  San 
Francisco  Bridge  Co.  v.  Keating,  68  Fed.  351, 
15  C.  C.  A.  476. 

SufiSciency  of  description  is  a  question  for 
the  jury.  Wood  v.  Underbill,  5  How.  (U.  S.) 

I,  12  L'  ed.  23;  Reutgen  v.  Kanowrs,  20  Fed. 
Cas.  No.  11,710,  1  Robb  Pat.  Cas.  1,  1  Wash. 
168. 

Abandonment  is  a  question  for  the  jury. 
Godfrey  v.  Eames,  1  Wall.  (U.  S.)  317,  17 
L.  ed.  684;  Kendall  v.  Winsor,  21  How. 
(U.  S.)  322,  16  L.  ed.  165. 

Fraud  is  a  question  for  the  jury.  Hogg  v. 
Emerson,  11  How.  (U.  S.)  587,  13  L.  ed. 
824;  Reutgen  v.  Kanowrs,  20  Fed.  Cas.  No. 

II,  710,  1  Robb  Pat.  Cas.  1,  1  Wash.  168. 
Reading  to  the  jury  the  decision  of  another 

court  as  to  validity  is  improper.  Arey  v. 
De  Loriea,  55  Fed.  323,  5  C.  C.  A.  116. 

Where  anticipated  in  patents  the  court  may 
so  instruct  the  jury.  Marlcet  St.  Cable  R. 
Co.  V.  Rowley,  155  U.  S.  621,  15  S.  Ct.  224, 
39  L.  ed.  284. 

If  a  patent  is  void  on  its  face,  the  court 
may  so  instruct.  Roberts  v.  Bennett,  135 
Fed.  193,  69  C.  C.  A.  533;  Langdon  v.  De 
Groot,  14  Fed.  Cas.  No.  8,059,  1  Paine  203, 
i  Robb  Pat.  Cas.  433. 

SufiSciency  of  description  is  a  question  for 
the  jury.  Bickford  v.  Skewes,  1  Q.  B.  938, 
1  G.  &'D.  736,  6  Jur.  167,  41  E.  C.  L.  848; 
Betts  V.  Menzies,  10  H.  L.  Cas.  117,  9  Jur. 
N.  S.  29,  31  L.  J.  Q.  B.  233,  7  L.  T.  Rep. 
N.  S.  110,  11  Wldy.  Rep.  1,  11  Eng.  Reprint 
970. 

48.  National  Car-Brake  Shoe  Co.  v.  Terre 
Haute  Car,  etc.,  Co.,  19  Fed.  514;  Alden  v. 
Dewey,  1  Fed.  Cas.  No.  153,  2  Robb  Pat.  Cas. 
17,  1  Story  336;  Allen  v.  Blunt,  1  Fed.  Cas. 
No.  217,  2  Robb  Pat.  Cas.  530,  2  Woodb.  &  M. 
121 ;  Goodyear  v.  Bishop,  10  Fed.  Cas.  No. 

5,559,  2  Fish.  Pat.  Cas.  154;  Grant  v.   , 

10  Fed.  Cas.  No.  5,701 ;  Johnson  v.  Root,  13 
Fed.  Cas.  No.  7,409,  2  Cliff.  108,  2  Fish.  Pat. 
Cas.  291;  Stephens  v.  Felt,  22  Fed.  Cas.  No. 
13.368,  2  Blatchf.  37,  Fish.  Pat.  Rep.  144. 

49.  Keyes  v.  Grant,  118  U.  S.  25,  6  S.  Ct. 
974,  30  L.  ed.  54. 

50.  Hardwick  v.  Masland,  71  Fed.  887. 
Unless  the  character  of  the  invention  has 

so  little  complexity  that  expert  evidence  is 
not  necessary  to  aid  the  court  in  understand- 
ing whether  one  patent,  or  several  patents 
considered  together,  describe  the  devices  or 
combination  of  devices  which  are  tlie  subject- 
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granting  a  preliminary  injunction  should  be  followed  at  the  final  hearing,  where 
there  has  been  no  substantial  change  in  the  cause  so  far  as  it  relates  to  the  ques- 
tion of  construction.'^  The  court  will  not  determine  a  moot  question  at  tbe  final 
hearing,  as  where  no  infringement  is  found  the  court  will  not  pass  upon  the 
question  of  the  novelty  of  a  patented  invention.^*  Where  the  patent  is  recent, 
the  specification  obscure,  and  the  proof  of  infringement  meager  and  unsatisfactory, 
the  court  will  not  grant  an  injunction,  even  upon  a  f  nal  hearing,  but  will  retain 
the  bill  for  a  certain  period  and  require  complainant  to  bring  an  action  at  law,  in 
which  case  the  bill  will  stand  dismissed,  unless  the  action  at  law  is  brought 
within  the  time  limited.^' 

b.  Submission  of  Issues  to  Jury.  The  circuit  court  may  impanel  a  jury  of 
not  less  than  live  and  not  more  than  twelve  persons  and  submit  to  them  such 
questions  of  fact  arising  in  the  cause  as  the  court  shall  deem  expedient.'^ 

e.  Reception  of  Evidence.  Documentary  evidence  set  forth  in  defendant's 
answer  will  not  be  received  after  the  cause  has  been  submitted  upon  plaintiff's 
evidence;^'  but  it  has  been  held  that,  where  it  is  an  important  point  hi  the 
defense  that  a  reissued  patent  is  broader  in  its  scope  than  the  original,  the  case 
will  be  reopened  to  enable  defendant  to  introduce  testimony  tending  to  show  that 
fact,  it  being  alleged  that  such  testimony  is  newly  discovered.^®  The  court  will 
not,  on  complainant's  motion,  compel  defendant  to  file  an  exhibit  in  a  form 
different  from  that  already  tiled  by  him.^'^  Complainant  is  entitled  as  a  matter 
of  right  to  introduce  evidence  in  rebuttal,^^  but  not  after  the  argument  has  corn- 


matter  of  the  subsequent  patent,  the  court 
will  examine  a  large  number  of  patents  prior 
in  date  to  that  of  complainant,  which  patents 
have  been  offered  in  evidence  to  sustain  the 
defense  of  want  of  novelty.  Waterman  v. 
Shipman,  55  Fed.  982,  5  C.  C.  A.  371. 

In  a  suit  upon  design  patents,  the  absence 
of  evidence  of  identity  does  not  make  it  im- 
proper for  the  court  to  compare  such  patent 
and  the  alleged  infringing  articles  offered 
in  evidence,  the  designs  being  of  a  simple 
character.  Jennings  v.  Kibbe,  10  Fed.  669, 
29  Blatchf.  353. 

51.  Sessions  v.  Gould,  60  Fed.  753  [affirmed 
in  63  Fed.  1001,  11  C.  C.  A.  546,  550]. 

52.  Saxe  v.  Hammond,  21  Fed.  Gas.  No. 
12,411,  1  Ban.  &  A.  629,  Holmes  456,  7  Off. 
Gaz.  781. 

53.  Muscan  Hair  Mfg.  Co.  v.  American 
Hair  Mfg.  Co.,  17  Fed.  Cas.  No.  9,970,  4 
Blatchf.  174,  1  Fish.  Pat.  Cas.  320. 

54.  Act  Feb.  16,  1875,  18  U.  S.  St.  at  L.  316 
[U.  S.  Comp.  St.  (1901)  p.  520];  Watt  v. 
Starke,  101  U.  S.  247,  25  L.  ed.  820.  In  case  of 
doubt  tlie  court  may  in  its  discretion  award 
an  issue  to  be  tried  by  jury.  Gray  v.  Halkyard, 
28  Fed.  854;  Allen  v.  Si)rague,  1  Fed.  Cas. 
No.  2:J8,  1  Blatchf.  567,  Fish.  Pat.  Pvcp.  388; 
Brooks  V.  Bicknell,  4  Fed.  Cas.  No.  1.944,  3 
McLean  250,  2  Bobb  Pat.  Cas.  118;  Parker 
1).  TliiKlclil,  18  Fed.  Cas.  No.  10.736,  Fish. 
Pat.  M(']K  94,  4  McLean  ()1 ;  Sides  v.  Pacific 
Mail  StcuniHlii])  Co.,  22  Fed.  Cas.  No.  12,842; 
Van  llr)()k  Pi'ii(ll<-1<)ii.  28  Vi'd.  Cas.  No. 
16,851,  1  lilalclif.  187.  I'^ish.  Pat.  Pop.  120. 

That  an  issue  to  be  tried  by  jury  not 
granted  at  the  mere  request  of  a  party  H(ai 
MrooIiH  7'.  NorcroHH.  4  h'cd.  Can.  No.  1,957, 
2  FIhIi.  Put.  Cas.  (1(11  ;  Goodyear  r.  Day,  10 
Fed.  CaH.  No.  5,506. 

Issue  for  jury  refused  Heo  Buchaiian  r. 
ITowIiuid,  4  V<h\.  CiiH.  No.  2,074,  5  Blatchf. 
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151,  2  Fish.  Pat.  Cas.  341;  Ely  v.  Monson, 
etc.,  Mfg.  Co.,  8  Fed.  Cas.  No.  4,431,  4  Fish. 
Pat.  Cas.  64. 

Court  may  order  trial  at  law  see  Booth  v. 
Garelly,  3  Fed.  Cas.  No.  1,640,  1  Blatchf.  247, 
Fish.  Pat.  Rep.  154;  Brooks  v.  Bicknell,  4 
Fed.  Cas.  No.  1,944,  3  McLean  250,  2  Robb 
Pat.  Cas.  118;  Bryan  v.  Stevens,  4  Fed.  Cas. 
No.  2,066a. 

English  practice. —  Court  may  in  its  discre- 
tion direct  issue  of  fact  to  be  tried  by  jury. 
Bovill  V.  Hitchcock,  L.  R.  3  Ch.  417,  37 
L.  J.  Ch.  223,  16  Wkly.  Rep.  321 ;  Davenport 
V.  Goldberg,  2  Hem.  &  M.  282,  5  New  Rep. 
484,  71  Eng.  Reprint  472.  In  the  absence 
of  special  circumstances  the  issues  will  be 
tried  before  the  court  and  not  before  a 
jury.  Patent  Mar.  Invention  Co.  v.  Chad- 
burn,  L.  R.  10  Eq.  447,  26  L.  T.  Rep.  N.  S. 
614,  21  Wkly.  Rep.  745. 

55.  Peterson  v.  Simpkins,  25  Fed.  48G. 

56.  Johnson  r.  Beard,  13  Fed.  Cas.  No. 
7,371,  2  Ban.  &  A.  50,  8  Off.  Gaz.  435. 

57.  Tubman  v.  Wason  Mfg.  Co.,  44  Fed. 
429,  where  the  complainant  moved  that  the 
court  order  defendant  to  file  an  ink  drawing 
of  an  exhibit  which  was  already  on  lilo  in 
pencil,  and  the  court  held  that  such  an  order 
would  be  iin])ro])er,  coun.sel  for  defendant 
having  a  right,  at  defendant's  risk,  to  olVer 
an  (^xliibit  in  one  form  or  another. 

58.  Cahoon  v.  Ring,  4  Fed.  Cas.  No.  2,202, 
1  Cliir.  592,  1  Fisli.  Pat.  Cas.  397.  holding, 
however,  that  the  fresh  evidiMiee  whicli  luay 
be  introduced  is  liniihnl  strictly  to  rehiitliiig 
evidence,  and  hence  evidence  of  any  e\|)eri- 
nieiilrt  ii|)on  tlie  machine  in  qneaiion  cannot 
be  introduced  by  idainiill'  in  his  rebutting 
testiinony. 

On  the  ground  of  surprise  IcMve  may  bo 
granlecl    lo    coniplainant    (o    introduce  evi 
(icnco  ill  lehntlal.    Pouopard  r.  Fardell,  18 
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menced.^^  Under  a  general  denial  of  the  patentee's  priority  of  invention,  evi- 
dence of  prior  knowledge  and  use,  taken  without  objection,  is  competent  at  the 
final  hearing,  not  only  as  demonstrative  of  the  state  of  the  art,  so  as  to  limit  the 
construction  of  the  patent,''"  but  also  on  the  question  of  the  validity  of  the  patent.^^ 
So  too  where  an  objection  was  not  distinctly  made  when  the  evidence  was  taken 
such  evidence  is  deemed  waived  and  is  competent  at  the  final  hearing.®^ 

d.  Dismissal  —  (i)  At  What  Stage  of  Cause  Allowable.  The  court 
may,  in  its  discretion,  permit  defendant  at  the  close  of  complainant's  proofs  to 
present  by  a  motion  to  dismiss  a  jurisdictional  question,*'^  or  a  question  of  the  legal 
sufticiency  of  the  proof  of  title  to  the  patent,''*  without  requiring  defendant  to 
abide  by  the  case  as  then  nuxde  in  the  event  that  his  motion  shall  be  overruled. 

(ii)  Grounds.  The  bill  will  be  dismissed,*^^  without  regard  to  the  answer,^ 
where  it  appears  that  letters  patent  are  void  on  their  face  because  the  process  or 
device  described  therein  is  not  patentable.  That  defendant  has,  by  his  action  in 
selling  his  alleged  patent,  necessarily  abandoned  his  intention  to  infringe  is  no 
sufficient  ground,  after  the  testimony  has  been  taken,  for  dismissing  the  bill  and 
remanding  plaintiff  to  his  remedy  at  law.^^  If  a  suit  commenced  to  restrain 
from  infringing  letters  patent  and  to  recover  profits  and  damages  be  begun  so  late 
that  under  the  rules  of  tlie  court  no  injunction  can  be  obtained  before  the  expi- 
ration of  the  patent,  the  bill  should  be  dismissed  for  want  of  jurisdiction.®^ 

(ill)  Dismissal  Without  Prejudice.  Where  the  alleged  infringement  has 
been  disproved,  an  application  for  dismissal  without  prejudice,  as  to  one  of  the 
defendants,  will  be  denied.''^ 

(iv)  Operation  and  Effect.  Dismissal  of  the  bill  for  failure  to  show  an 
infringement  does  not  estop  plaintiff  or  his  assigns  from  again  suing  the  same 
defendant  for  infnnging  the  same  patent.™ 

18.  Interlocutory  Decree  AND  Accounting  —  a.  Interlocutory  Decree.  Where 
the  finding  is  in  favor  of  the  validity  and  infringement  of  the  patent,  an  inter- 
locutory decree  for  the  complainant  is  entered  and  the  cause  is  referred  to  a 
master  to  ascertain  the  amount  to  be  recovered.^^ 


Wkly.  Rep.  59.    See  also  Penn  v.  Jack,  L.  R. 

2  Eq.  314,  14  L.  T.  Rep.  N.  S.  495,  14  Wkly. 
Rep.  760. 

59.  Stainthorp  v.  Humiston,  22  Fed.  Cas. 
No.  13,281,  4  Fish.  Pat.  Cas.  107,  holding, 
however,  that  where  defendant  relies  on  de- 
fenses other  than  the  alienage  of  complainant, 
the  latter  may  introduce  evidence  to  rebut 
proof  that  he  vras  not  an  alien,  upon  pay- 
ment of  all  costs  incurred  by  defendant  in 
proving  the  alienage  of  complainant. 

60.  Zane  v.  Soffe,  110  U.  S.  200,  3  S.  Ct. 
562,  28  L.  ed.  119. 

61.  Zane  v.  Soffe,  110  U.  S.  200,  3  S.  Ct. 
562,  28  L.  ed.  119;  Webster  Loom  Co.  v. 
Higgins,  105  U.  S.  580,  20  L.  ed.  1177. 

62.  Barker  v.  Stowe,  2  Fed.  Cas.  No.  994, 

3  Ban.  &  A.  337,  15  Blatchf.  49,  14  Off.  Gaz. 
559. 

63.  Streat  v.  American  Rubber  Co.,  115 
Fed.  634. 

64.  De  Laval  Separator  Co.  v.  Vermont 
Farm-Mach.  Co.,  109  Fed.  813. 

65.  Slawson  v.  Grand  St.,  etc.,  R.  Co.,  107 
U.  S.  649,  2  S.  Ct.  663,  27  L.  ed.  576;  Brown 
V.  Piper,  91  V.  S.  37,  23  L.  ed.  200;  Quirolo 
V.  Ardito,  1  Fed.  610,  17  Blatchf.  400;  Passaic 
Zinc  Co.  V.  Spear,  18  Fed.  Cas.  No.  10,789. 
See  also  Terhune  v.  Phillips,  99  U.  S.  592, 
25  L.  ed.  293;  Dunbar  v.  Mevers,  94  U.  S 
187,  24  L.  ed.  34;  Wills  v.  'Scranton  Cold 


Storage,  etc.,  Co.,  153  Fed.  181,  82  C.  C.  A. 
355  {affirming  147  Fed.  525]. 

66.  Slawson  v.  Grand  St.,  etc.,  R.  Co.,  107 
U.  S.  649,  2  S.  Ct.  663,  27  L.  ed.  576;  Brown 
V.  Piper,  91  U.  S.  37,  23  L.  ed.  200;  Conder- 
man  v.  Clements,  147  Fed.  915,  78  C.  C.  A. 
51;  Quirolo  v.  Ardito,  1  Fed.  610,  17  Blatchf. 
400. 

67.  Winchester  Repeating  Arms  Co.  v. 
American  Buckle,  etc.,  Co.,  54  Fed.  703. 

68.  Clark  v.  Wooster,  119  U.  S.  322,  7 
S.  Ct.  217,  30  L.  ed.  392,  holding,  however, 
that  where  the  suit  is  begun  in  such  time 
that  an  injunction  can  be  obtained  before 
the  expiration  of  the  patent,  although  only 
three  days  remain  for  it  to  run,  it  is  within 
the  discretion  of  the  court  to  take  juris- 
diction ;  and  if  it  does,  it  may,  without  en- 
joining defendant,  proceed  to  grant  the  other 
incidental  relief  asked  for. 

69.  Archer  v.  Arnd,  31  Fed.  475  [affirmed 
in  140  U.  S.  668,  11  S.  Ct.  1015,  35  L.  ed. 
599]. 

70.  Steam-Gauge,  etc.,  Co.  v.  Meyrose,  27 
Fed.  213. 

71.  Timolat  v.  Philadelphia  Pneumatic 
Tool  Co.,  130  Fed.  903;  Campbell  Printing- 
Press,  etc.,  Co.  v.  Manhattan  R.  Co.,  49  Fed. 
930 ;  Whitney  v.  Boston,  etc.,  R.  Co.,  48  Fed. 
444;  Andrews  v.  Creegan,  7  Fed.  477,  19 
Blatchf.  113;  Allen  v.  Blunt,  1  Fed.  Cas.  No. 
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b.  Proceedings  in  Accounting.  The  authority  of.tlie  master  and  the  pro- 
ceedings before  him  are  controlled  by  the  ordinary  rules  of  equity  practiced'*  On 


215,  1  Blatclif.  480,  Fish.  Pat.  Rep.  303,  8 
N.  Y.  Leg.  Obs.  105;  Bullock  Printing-Press 
Co.  V.  Jones,  4  Fed.  Cas.  No.  2,132,  3  Ban. 
&  A.  195,  13  Off.  Gaz.  124;  Caiew  k.  Boston 
Elastic  Fabric  Co.,  5  Fed.  Cas.  No.  2,397, 
3  Cliff.  350,  5  Fish.  Pat.  Cas.  90,  1  Off.  Gaz. 
91. 

For  form  of  interlocutory  decree  see  Provi- 
dence Rubber  Co.  v.  Goodyear,  9  Wall.  (U.  S.) 
788,  19  L.  ed.  566. 

Decree  held  too  broad  see  Littlefield  v. 
Perry,  21  Wall.  (U.  S.)  205,  22  L.  ed.  577; 
Creamer      Bowers,  30  Fed.  185. 

Time  after  complainant  has  sold  his  patent 
cannot  be  included  in  accounting.  Goss  Print- 
ing Press  Co.  x,.  Scott,  134  Fed.  880.  De- 
fendant is  the  only  party  accounting  within 
the  meaning  of  equity  rule  79.  Goss  Print- 
ing Press  Co.  v.  Scott,  148  Fed.  393. 

Construction  of  particular  decree  see  New 
Yoi-k  Grape  Sugar  Co.  v.  American  Grape 
Sugar  Co.,  42  Fed.  455. 

Where  the  decree  is  reversed  the  testimony 
may  be  used  in  a  subsequent  accounting. 
Campbell  v.  New  York,  35  Fed.  504,  1  L.  R.  A. 
48. 

Further  report. —  The  case  may  be  referred 
back  to  master  for  further  report.  Ruggles 
V.  Eddy,  20  Fed.  Cas.  No.  12,116,  2  Ban. 
&  A.  627,  12  Off.  Gaz.  716;  Whitney  v. 
Mowry,  29  Fed.  Cas.  No.  17,593,  4  Fish.  Pat. 
Cas.  141.  On  exceptions  to  the  master's  re- 
port, a  former  decision  in  the  case  as  to 
the  rule  of  damages  must  be  followed. 
Webster  Loom  Co.  v.  Higgins,  39  Fed.  462. 

Compliance  with  interlocutory  order  to 
keep  an  account  see  Wilder  v.  Gayler,  29 
Fed.  Cas.  No.  17,648,  1  Blatchf.  511,  Fish. 
Pat.  Rep.  317. 

Where  damages  are  trivial,  the  case  will 
not  be  roferred  to  a  master.  Bradford  v. 
Belknap  IMotor  Co.,  105  Fed.  63. 

Where  no  infringement  is  shown,  the  suit 
will  be  dismissed.  American  Wood-Paper  Co. 
V.  Heft,  1  Fed.  Cas.  No.  322,  3  Fish.  Pat.  Cas. 
310;  Saxe  r.  Hammond,  21  Fed.  Cas.  No. 
12,411,  1  Ban.  &  A.  629,  Holmes  456,  7  Off'. 
Gaz.  781. 

A  request  for  dismissal  without  prejudice 
will  be  refused  where  infriiig(>nient  is  dis- 
proved. Archer  v.  Arnd,  31  Fed.  475  [a/- 
f.rmcd  in  140  U.  S.  668,  11  S.  Ct.  1015,  35 
]j.  ed.  5991.  Moot  questions  will  not  be 
decided.  Sprague  Electric  R.,  etc.,  Co.  v. 
Steel  Motor  Co.,  105  Fed.  959. 

After  interlocutory  decree  court  will  not 
adviH(!  ])iiiti('s  wlictlicr  different  article  in- 
fringes. Thomas,  etc.,  Co.  v.  Electric  Porce- 
lain (V).,  114  l<Vd.  407. 

English  practice. —  An  account  will  bo  re- 
fimed  wlicrc  it  in  ch'ar  lliat  tliere  wore  no 
jiroflts.  Bcrgiuann  v.  Maciiiillaii,  17  Cli.  D. 
423,  44  L.  T.  Rep.  N.  S.  7!l'l,  20  Wkly.  Rep. 
890.  An  account  where  coiniiliciitcd  may  bo 
bv  iiiqiiiry  in  clmnibcrH.  iictlM  r.  De  Vitro,  11 
L.  T.  Hep.  N.  S.  533,  5  New  Hep.  165.  Do- 
I'ctidaiit  may  be  ()rdi')cil  to  permit  iuspoction 
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of  factory  and  machines.  Garrard  u.  Edge, 
58  L.  J.  Ch.  397,  60  L.  T.  Rep.  N.  S.  557,  37 
Wkly.  Rep.  501 ;  Germ  Milling  Co.  V.  Robin- 
son, 55  L.  J.  Ch.  287,  53  L.  T.  Rep.  N.  8. 
096,  34  Wkly.  Rep.  194;  Jones  V.  Lee,  25 
L.  J.  Exch.  241;  Singer  Mfg.  Co.  v.  Wilson, 
12  L.  T.  Rep.  N.  S.  140,  5  New  Rep.  50.5,  13 
Wkly.  Rap.  560.  Form  of  order  for  insptic- 
tion.  Davenport  v.  .Jepson,  1  New  Rep. 
307. 

72.  Mode  of  procedure. —  The  master  ap- 
points a  day  for  proceeding  with  the  refer- 
ence, and  gives  notice,  by  mail  or  otherwise, 
to  the  parties  or  their  solicitors.  The  so- 
licitor should  be  notified,  whether  the  party 
is  or  not;  although,  probably,  under  rule 
75,  notice  to  the  party  is  a  good  notice.  If 
defendant  does  not  appear,  the  master  pro- 
ceeds ex  parte  and  makes  out  the  profits 
and  damages,  if  he  can,  from  the  evidence 
produced  by  plaintiff.  If  it  appears  that  an 
accoimt  of  profits  is  necessary  to  a  just  de- 
cision of  the  cause,  and  is  desired  by  plain- 
tiff, he  makes  an  order  that  defendant  fur- 
nish an  account  by  a  certain  day,  and  ad- 
journs the  hearing  to  that  daj'.  Defendant 
should  be  served  personally  with  a  notice  of 
this  adjournment,  and  of  the  order  to  pro- 
duce his  account,  if  it  is  intended  to  move 
for  an  attaclmient  in  case  he  fails  to  appear. 
The  service  may  be  made  by  any  disinter- 
ested person,  and  need  not  be  by  the  marshal. 
If  defendant  then  fails  to  appear  and  ac- 
count, he  will  be  in  contempt.  Kerosene 
Lamp-Heater  Co.  v.  Fisher,  1  Fed.  91. 

Damages  and  profits. —  The  master  deter- 
mines damages  and  profits.  Reedy  v.  West- 
ern Electric  Co.,  83  Fed.  709,  28  C.  C.  A. 
27  [affirming  66  Fed.  163]  ;  Rumford  Chemi- 
cal Works  V.  Hecker,  20  Fed.  Cas.  No.  12,134, 
2  Ban.  &  A.  380,  11  Off.  Gaz.  330;  Turrill 
r.  Illinois  Cent.  R.  Co.,  24  Fed.  Cas.  No. 
14,272,  5  Biss.  344  [reversed  in  part  in  94 
U.  S.  095,  24  L.  ed.  238]. 

The  master  should  take  an  account  to  the 
time  of  his  report  and  if  defendant  has 
changed  his  machine  should  determine  if 
the  new  machine  is  sxibstantially  like  the  old 
one.  Hoe  r.  Scott,  87  Fed.  220;  Knox  v. 
Great  Western  Quicksilver  Min.'  Co.,  14  Fed. 
Cas.  No.  7,907,  4  Ban.  &  A.  25.  7  Reporter 
325,  6  Sawy.  430,  14  Off.  Gaz.  897;  Tatliani 
V.  Lowber,  23  Fed.  Cas.  No.  13,705,  4  Blatchf. 
86  [reversed  on  other  grounds  in  22  How. 
132,  16  L.  ed.  360]. 

The  liability  of  each  defendant  should  bo 
determined.  Herring  r.  Gage,  12  Fed.  Ctis. 
No.  6,422,  3  Ban.  &  A.  396, 'l5  Blatchf.  124 -, 
Tatham  r.  Lowber,  23  Fed.  Cas.  No.  13,705, 
4  Blatchf.  86. 

Determination  of  cost  of  manufacture  see 
Mast  r.  Superior  Drill  Co.,  154  Fed.  45,  83 
C.  C.  A.  157. 

The  questions  of  validity  and  infrinfcement 
are  not  open  before  the  nuistor.  Skinner 
Vuicini    Iron-Works,    39     |i\mI.    870;  (Vlhi- 
loid  Mfg.  Co.  V.  Comstoek,  etc.,  Co.,  27  Fed. 
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an  account  before  a  master  for  damages  for  infringement  of  a  patent,  evidence 
of  license  contracts  made  between  complainant  and  other  responsible  parties,  by 
which  they  were  to  pay  a  royalty  for  the  use  of  the  patented  device,  is  admis- 
sible.^^   He  is  bound  by  the  terms  of  the  interlocutory  decreeJ^ 

19.  Costs  ^3 — a.  In  Actions  at  Law.  The  ordinary  rule  as  to  costs  prevails,''* 
except  as  alfected  by  delay  in  tiling  a  disclaimer." 


358;  Tun-ill  v.  Illinois  Cent.  R.  Co.,  24  Fed. 
Cas.  No.  14,272,  5  Biss.  344;  Whitney  v. 
Mowry,  29  Fed.  Cas.  No.  17,594,  4  Fisli.  Pat. 
Cas.  207.  Compare  Walker  Patent  Pivoted 
Bin  Co.  V.  Miller,  146  Fed.  249. 

Proof  of  damages. —  Master  not  called  upon 
to  suggest  how  profits  and  damages  may  be 
proved.  Garretson  v.  Clark,  10  Fed.  Cas.  No. 
5,250,  4  Ban.  &  A.  536,  16  Off.  Gaz.  806. 

Report  of  oral  evidence. —  Master  not  re- . 
quired  to   report   oral   evidence  unless  re- 
quested at  the  time.    Hammacher  v.  Wilson, 
32  Fed.  796. 

Where  evidence  is  introduced  both  as  to 
damages  and  profits,  it  is  proper  for  the 
master  to  report  his  findings  and  conclusions 
upon  each  line  of  evidence  separately.  Mast 
V.  Superior  Drill  Co.,  154  Fed.  45,  83  C.  C.  A. 
157. 

Where  the  master  by  his  rulings  limits  the 
scope  of  the  inquiry,  the  matter  may  properly 
be  presented  to  the  court  for  decision  by  a 
motion  for  instructions  to  the  master.  Wal- 
ker Patent  Pivoted  Bin  Co.  v.  Miller,  146 
Fed.  249. 

Burden  of  proof. —  The  burden  is  on  the 
complainant  to  show  affirmatively  the  amount 
of  profits.  Mosher  v.  Joyce,  51  Fed.  441,  2 
C.  C.  A.  322  [affirming  45  Fed.  205];  Ham- 
macher V.  Wilson,  32  Fed.  790;  Black  v. 
Munson,  3  Fed.  Cas.  No.  1,463,  2  Ban.  &  A. 
623,  14  Blatchf.  265  [affirmed  in  111  U.  S. 
122,  4  S.  Ct.  326,  28  L.  ed.  372];  Webstor 
V.  New  Brunswick  Carpet  Co.,  29  Fed.  Cas. 
No.  17,338,  2  Ban.  &  A.  67,  9  Off.  Gaz.  203. 
Circumstances  may  place  the  burden  on  de- 
fendant of  showing  what  part  of  profits  not 
due  to  patented  part.  Cimiotti  Unhair- 
ing  Co.  V.  Bowsky,  113  Fed.  698;  American 
Nicholson  Pavement  Co.  v.  Elizabeth,  1  Fed. 
Cas.  No.  309,  1  Ban.  &  A.  439,  6  Off.  Gaz. 
764  [modified  in  97  U.  S.  126,  24  L.  ed.  1000]. 

Admissibility  of  evidence. —  Evidence  that 
other  devices  were  capable  of  use  is  incom- 
petent. American  Nicholson  Pavement  Co.  v. 
Elizabeth,  1  Fed.  Cas.  No.  309,  1  Ban.  &  A. 
439,  0  Off.  Gaz.  764  [modified  in  97  U.  S. 
126,  24  L.  ed.  1000].  Evidence  as  to  cost  of 
manufacture  is  admissible.  Mast  v.  Superior 
Drill  Co.,  154  Fed.  45,  83  C.  C.  A.  157. 

73.  Mast  V.  Superior  Drill  Co.,  154  Fed.  45, 
83  C.  C.  A.  157.  Evidence  as  to  the  compara- 
tive profits  of  the  patented  and  similar  de- 
vices may  be  competent.  Webster  Loom  Co. 
V.  Higgins,  39  Fed.  462;  Black  v.  Thorne,  3 
Fed.  Cas.  No.  1.466,  1  Ban.  &  A.  155,  12 
Blatchf.  20,  7  Off.  Gaz.  170;  Garretson  v. 
Clark,  10  Fed.  Cas.  No.  5,250,  4  Ban.  &  A. 
536,  16  Off.  Gaz.  806. 

Weight  of  evidence. —  Rulings  of  master  as 
to  the  weight  of  evidence  not  disturbed 
where  reasonable.    Welling  v.  La  Bau,  35 


Fed.  301;  Creamer  v.  Bowers,  35  Fed.  206; 
Welling  V.  i^a  Bau,  34  Fed.  40;  Hammacher 
V.  Wilson,  32  Fed.  796;  Wooster  v.  Thorn, 
ton,  26  Fed.  274  [affirmed  in  136  U.  S.  651, 
10  S.  Ct.  1074,  34  L.  ed.  550]  ;  Piper  v. 
Brown,  19  Fed.  Cas.  No.  11,181,  6  Fish.  Pat. 
Cas.  240,  Holmes  196,  3  Off.  Gaz.  97. 

Setting  up  alleged  new  infringements  by 
supplemental  bill  see  Murray  v.  Orr,  etc., 
Hardware  Co.,  153  Fed.  369,  82  C.  C.  A.  445. 

Setting  aside. —  The  master's  report  may 
be  set  aside  for  manifest  error  of  law  or  fact. 
Greenleaf  v.  Yale  Lock  Mfg.  Co.,  10  Fed.  Cas. 
No.  5,783,  4  Ban.  &  A.  583,  17  Blatchf.  253, 
17  Off.  Gaz.  625;  Steam  Stonecutter  Co.  v. 
Windsor  Mfg.  Co.,  22  Fed.  Cas.  No.  13,335, 

4  Ban.  &  A.  445,  17  Blaichf.  24. 
Recommitting  case. —  The  case  may  be  re- 
committed for  specific  findings.  Webster 
Loom  Co.  V.  Higgins,  43  Fed.  673.  It  will 
not  be  recommitted  for  immaterial  error. 
Zane  v.  Peck,  13  Fed.  475. 

Exceptions. —  Exceptions  overruled  where 
error  is  not  pointed  out.  Turrill  iK  Illinois 
Cent.  R.  Co.,  24  Fed.  Cas.  No.  14,272,  5  Biss. 
344  [reversed  in  part  in  94  U.  S.  695,  24 
L.  ed.  238].  Exceptions  overruled  and  order 
for  recount  refused.  Timken  v.  Olin,  41  Fed. 
169;  Morss  v.  Union  Form  Co.,  39  Fed.  468; 
Garretson  v.  Clark,  10  Fed.  Cas.  No.  5,248, 
3  Ban.  &  A.  352,  15  Blatchf.  70,  14  Off.  Gaz. 
485  [affirmed  in  111  U.  S.  120,  4  S.  Ct.  291, 
28  L.  ed.  371]. 

English  practice. —  In  accounting  before 
master  the  court  may  make  an  order  for  dis- 
covery and  the  production  of  defendant's 
books.  Saccharin  Corp.  v.  Chemicals,  etc., 
Co.,  [1900]  2  Ch.  556,  69  L.  J.  Ch.  820,  83 
L.  T.  Rep.  N.  S.  206,  49  Wkly.  Rep.  1 ;  Saxby 
V.  Easterbrook,  L.  R.  7  Exc'h.  207,  41  L.  J. 
Exch.  113,  26  L.  T.  Rep.  N.  S.  439,  20  Wkly. 
Rep.  751.  Question  of  validity  is  not  in 
issue.  Clark  v.  Adie,  3  Ch.  D.  134,  45  L.  J. 
Ch.  228,  35  L.  T.  Rep.  N.  S.  349,  24  Wklv. 
Rep.  1107  [affirmed  in  2  App.  Cas.  423,  46 
L.  J.  Ch.  598,  37  L.  T.  Rep.  N.  S.  1,  25  Wkly. 
Rep.  45]. 

74.  Hoe  -0.  Scott,  87  Fed.  220;  Skinner  v. 
Vulcan  Iron  Works,  39  Fed.  870;  Turrill  v. 
Illinois  Cent.  R.  Co.,  24  Fed.  Cas.  No.  14,272, 

5  Biss.  344;  Whitney  v.  Mowry,  29  Fed.  Cas. 
No.  17,594,  4  Fish.  Pat.  Cas.  207;  Williams 
V.  Leonard,  29  Fed.  Cas.  No.  17,726,  9 
Blatchf.  476,  5  Fish.  Pat.  Cas.  381. 

75.  See,  generally.  Costs. 

76.  Corser  f.  Brattleboro  Overall  Co.,  93 
Fed.  809;  Kneass  v.  Schuylkill  Bank,  14  Fed. 
Cas.  No.  7,876,  Fish.  Pat.  Rep.  1,  4  Wash. 
106;  Merchant  v.  Lewis,  17  Fed.  Cas.  No. 
9,437,  1  Bond  172.    See  infra,  XIII,  C,  19,  b. 

77.  Sessions  v.  Romadka,  145  U.  S.  29,  12 
S.  Ct.  799,  36  L.  ed.  609;  Dunbar  v.  Meyers, 
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b.  In  Suits  in  Equity,  In  infringement  suits  costs  are  awarded  to  tlie  succesft- 
ful  party  unless  thei-e  are  special  circumstances  which  render  this  unjust.'"  Where 
some  of  the  claims  sued  on  are  void,  costs  for  the  complainant  are  usually  refused, 
although  the  decree  is  in  his  favor  upon  other  claims.'"'    Costs  may  be  divided  in 


94  U.  S.  187,  24  L.  ed.  34;  Smith  v.  Nichols, 
21  Wall.  (U.  S.)  112,  22  L.  ed.  5G6;  Peek 
V.  Frame,  19  Fed.  Cas.  No.  10,904,  5  Fish. 
Pat.  Cas.  211. 

Copies  of  patents  are  not  part  of  costs. 
Ryan  v.  Gould,  32  Fed.  754 ;  Wooster  v. 
Handv,  23  Fed.  49,  23  Blatchf.  112;  Wood- 
ruff V.  Barney,  30  Fed.  Cas.  No.  17,988,  1 
Bond  528,  2  Fish.  Pat.  Cas.  244. 

78.  See,  generally,  Costs,  11  Cyc.  1. 

Costs  to  successful  party  refused  under 
special  circumstances. —  Green  v.  Lynn,  81 
Fed.  387;  Lowell  Mfg.  Co.  v.  Whittall,  71 
Fed.  515;  Consolidated  Brake-Shoe  Co.  v. 
Chicago,  etc.,  R.  Co.,  69  Fed.  412;  Marks  Ad- 
justable Folding  Chair  Co.  v.  Wilson,  43  Fed. 
302;  Hayes  v.  Bickelhoupt,  23  Fed.  183; 
Tyler  v.  Galloway,  13  Fed.  477,  21  Blatchf. 
66 ;  American  Wood-Paper  Co.  v.  Heft,  1  Fed. 
Cas.  No.  322,  3  Fish.  Pat.  Cas.  316;  Hussey 
V.  Bradley,  12  Fed.  Cas.  No.  6,946,  5  Blatchf. 
134,  2  Fish.  Pat.  Cas.  362 ;  Prime  V.  Brandon 
Mfg.  Co.,  19  Fed.  Cas.  No.  11,421,  4  Ban. 
&  A.  379,  16  Blatchf.  453;  Smith  v.  Wood- 
ruff, 22  Fed.  Cas.  No.  13,128o,  6  Fish.  Pat. 
Cas.  476. 

Recovery  of  nominal  damages. —  Where 
nominal  damages  only  are  found,  cost  of  ref- 
erence to  master  taxed  against  complainant. 
Kansas  City  Hav  Press  Co.  v.  Devol,  127 
Fed.  363 ;  Hill  v.  Smith,  32  Fed.  753 ;  Everest 
V.  Buffalo  Lubricating  Oil  Co.,  31  Fed.  742; 
Kirby  v.  Armstrong,  5  Fed.  801,  10  Biss.  135. 
Compare  Calkins  v.  Bertrand,  8  Fed.  755,  10 
Biss.  445,  holding  that  where  nominal  dam- 
ages onh'  are  allowed  the  taxation  of  costs 
depends  on  circumstances. 

Unnecessary  costs. —  No  costs  unnecessarily 
accumulated  will  be  allowed.  Brunswick- 
Balke-Collender  Co.  v.  Klump,  131  Fed.  93; 
Ford  V.  Kurtz,  12  Fed.  789,  11  Biss.  324. 

Where  the  decree  drawn  by  the  successful 
party  is  not  in  accordance  with  the  judg- 
ment, no  costs  can  be  allowed  him  on  appeal. 
Hatch  Storage  Battery  Co.  v.  Electric  Storage 
Battery  Co.,  100  Fed.  975,  41  C.  C.  A.  133; 
Shute  V.  Morley  Sewing  Mach.  Co.,  64  Fed. 
368,  12  C.  C.  A.  356. 

Expense  of  accounting. —  Defendant  must 
bear  the  expense  of  accounting  in  the  f'nat 
instance.  Urner  v.  Kayton,  17  Fed.  530,  21 
Blatchf.  428. 

Compensation  of  master. —  Tn  Massachu- 
setts |)hniitin'  iimst  i)ay  master's  compensa- 
tion in  th(!  fii-st  instance  to  be  recovered  as 
costs.   Miicdoiiiild  r.  Sliepard,  10  Fed.  010. 

Prior  to  entry  of  decree  taxing  costs,  each 
party  \i;\,yH  his  own  costs.  U.  S.  Printing  (<o. 
V.  Amcricjiii  I'laying-Card  Co.,  HI  Vvt\.  5()(!. 

Where  an  execution  for  costs  is  returned 
unsatisfied,  a  receivc^r  will  nol,  bo  !i,])|)ointc(l 
to  taUc  poHHesHion  of  tlic  patent.  Tliaycr  v. 
Iliut,  2'1  l''cd.  558,  23  Hhitciif.  303. 

English  practice. —  No  (losts  are  allowed  un- 
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less  the  judge  certifies  that  particulars  are 
proved.  Wilcox  v.  Janes,  [1897]  2  Ch.  71, 
66  L.  J.  Ch.  52.5,  45  Wkly.  Rep.  474;  l>ong- 
bottom  V.  Shaw,  43  Ch.  D.  46,  58  L.  J.  Cli. 
734,  61  L.  T.  Rep.  N.  S.  325,  37  Wkly.  Rep. 
792;  Honiball  v.  Bloomer,  3  C.  L.  R.  167, 
10  Exch.  538,  1  Jur.  N.  S.  188,  24  L.  J. 
Exeh.  11,  3  Wklv.  Rep.  71;  Gillett  v.  Wilby, 
9  C.  &  P.  334,  38  E.  C.  L.  201 ;  Needham  v. 
Oxley,  8  L.  T.  Rep.  N.  S.  604,  2  New  Rep. 
388,  11  Wkly.  Rep.  852.  A  party  is  not  en- 
titled to  costs  on  issues  decided  against  him. 
Phillips  V.  Ivel  Cycle  Co.,  62  L.  T.  Rep.  N.  S. 
392.  Division  of  costs  see  Losche  v.  Hague, 
7  Dowl.  P.  C.  495,  3  Jur.  409,  8  L.  J.  Exch. 
251,  5  &  W.  387.  A  certificate  that  par- 
ticulars of  objection  were  proved  or  were 
reasonable  may  be  given  by  appellate  court. 
■  Cole  V.  Saqui,  40  Ch.  D.  132,  58  L.  J.  Ch. 
237,  59  L.  T.  Rep.  N.  S.  877,  37  Wkly.  Rep. 
109;  Germ  Milling  Co.  v.  Robinson,  55  L.  T. 
Rep.  N.  S.  282.  A  certificate  is  necessary 
only  where  there  was  an  actual  trial  and  not 
where  suit  was  discontinued.  Curtis  v.  Piatt, 
16  C.  B.  N.  S.  465,  10  Jur.  N.  S.  823,  33 
L.  J.  C.  P.  255,  10  L.  T.  Rep.  N.  S.  383,  111 
E.  C.  L.  465;  Greaves  V.  Eastern  R.  Co.,  1 
E.  &  E.  961,  5  Jur.  N.  S.  733,  28  L.  J.  Q.  B. 
290,  7  Wkly.  Rep.  453,  102  E.  C.  L.  901.  Cer- 
tificate that  the  validity  of  the  patent  came 
in  question  see  Gillett  v.  Green,  9  Dowl.  P.  C. 
219,  10  L.  J.  Exch.  124,  7  M.  &  W.  347; 
Haslem  Co.  r.  Hall,  5  Rep.  Pat.  Cas.  1,  23; 
American  Steel,  etc.,  Co.  v.  Glover,  50  Wkly. 
Rep.  284.  No  certificate  that  validity  came 
in  question  will  be  given  for  defendant. 
Badische  Anilin,  etc.,  Fabrik  v.  Levinstein, 
29  Ch.  D.  366,  53  L.  T.  Rep.  N.  S.  750.  Cer- 
tificate refused  see  Wilcox  v.  Janes,  [1897] 
2  Ch.  71,  66  L.  J.  Ch.  525,  45  Wkly.  Rep. 
474;  Longbottom  v.  Shaw,  43  Ch.  D.  46,  58 
L.  J.  Ch.  734,  61  L.  T.  Rep.  N.  S.  325,  37 
Wkly.  Rep.  792;  United  Tel.  Co.  v.  Harrison, 
21  Ch.  D.  720,  51  L.  J.  Ch.  705,  46  L.  T. 
Rep.  N.  S.  620,  30  Wklv.  Rep.  724;  Bovill 
V.  Hadlev,  17  C.  B.  N.  S'.  435,  10  L.  T.  Rep. 
N.  S.  650,  112  E.  C.  L.  435;  Stoeker  r. 
Rodgers,  1  C.  &  K.  99,  47  E.  C.  L.  99.  Cost 
on  amendment  see  Edison  Tel.  Co.  India 
Rnbb(>r  Co.,  17  D.  137,  29  Wkly.  Rep. 
496;  Penn  v.  Bcbby,  L.  R.  1  Eq.  548.  Case 
may  bo  continued  to  settle  costs.  Geary  V. 
Norton,  1  De  G.  &  Sm.  9,  63  Eng.  Reprint 
049.  ' 

Canadian  practice. —  Treble  costs  may  bo 
allowed  in  Canada.  TT\intingdon  c.  Lutz,  10 
Can.  Tj.  J.  40;  Hunter  v.  Carrick,  28  Grant 
Ch.  (IT.  C.)  489. 

79.  Metallic  Extraction  Co.  r.  Brown,  110 
liVd.  665,  49  C.  C.  A.  147;  Thomson-Houston 
l<]h>olric  Co.  V.  Elmira,  etc..  R.  Co.,  71  Fed. 
886;  Siowart  r.  Mahoney,  5  Fed.  302;  Yale, 
etc.,  Mfg.  Co.  }\  Mortli,  30  li'od.  Cas.  No. 
18,123,  5  Blatchf.  455,  3  Fish.  Pat.  Cas.  279. 
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the  discretion  of  the  conrt.^"  The  ordinary  rules  as  to  wliat  constitute  taxable 
costs  apply .^^    They  do  not  include  copies  of  i^atents,  record,  and  exhibit  models.^^ 

20.  Appeal  and  Error  — a.  In  Aetions  at  Law.  Any  final  judgment  at 
law  in  a  patent  suit  may  be  reviewed  by  the  circuit  court  of  appeal  by  writ  of 
error,'*''  but  the  judgment  of  tlie  court  of  appeals  in  patent  matters  is  final  and 
not  ^reviewable  by  the  supreme  court  except  by  certification  by  the  court  of 
appeals  or  by  writ  of  certiorari  from  the  supreme  court.^^ 

b.  In  Suits  in  Equity  —  (i)  Final  Decree.  An  appeal  may  be  taken  to  the 
circuit  court  of  appeals  from  any  final  decree  in  a  patent  suit  if  taken  within  six 
months  after  the  entry  of  the  decree.^'' 

(ii)  Interlocutory  Decree.    An  appeal  may  be  taken  to  the  court  of 


Compare  Pennsylvania  Diamond  Drill  Co.  v. 
Simpson,  29  Fed.  288,  where  one  patent  void, 
costs  divided. 

Disclaimer. —  No  costs  will  be  allowed  un- 
less proper  disclaimer  was  filed  before  suit. 
O'Reilly  v.  Morse,  15  How.  (U.  S.)  62,  14 
L.  ed.  601 ;  General  Electric  Co.  v.  Crouse- 
Hinds  Electric  Co.,  147  Fed.  718;  Fairbanks 
v.  Stickney,  123  Fed.  79,  59  C.  C.  A.  209; 
Worden  v.  Searls,  21  Fed.  406;  Munday  v. 
Lidgerwood  Mfg.  Co.,  20  Fed.  191;  Proctor  v. 
Brill,  16  Fed.  791;  Sharp  v.  Tift,  2  Fed.  697, 
18  Blatchf.  132;  Aiken  v.  Dolan,  1  Fed.  Cas. 
No.  110,  3  Fish.  Pat.  Cas.  197;  Cliristman  v. 
Eumsey,  5  Fed.  Cas.  No.  2,704,  4  Ban.  &  A. 
506,  17  Blatchf.  148,  17  Off.  Gaz.  903,  58 
How.  Pr.  (N.  Y.)  114;  Myers  v.  Frame,  17 
Fed.  Cas.  No.  9,991,  8  Blatchf.  446,  4  Fish. 
Pat.  Cas.  493 ;  Taylor  v.  Archer,  23  Fed.  Cas. 
No.  13,778,  8  Blatchf.  315,  4  Fish.  Pat.  Cas. 
449.  The  rule  against  costs  without  dis- 
claimer applies  only  to  the  claims  in  issue  in 
the  suit.  National  Electric  Signaling  Co.  v. 
De  Forest  Wireless  Tel.  Co.,  140  Fed.  449; 
Gamewell  Fire-Alarm  Tel.  Co.  v.  Municipal 
Signal  Co.,  77  Fed.  490,  23  C.  C.  A.  250; 
American  Bell  Tel.  Co.  v.  Spencer,  8  Fed. 
509.  The  rule  applies  only  to  the  lower 
court  and  not  to  the  costs  on  appeal.  Kahn 
r.  Starrels,  136  Fed.  597,  69  C.  C.  A.  371. 

80.  Dobson  v.  Bigelow  Carpet  Co.,  114 
U.  S.  439,  5  S.  Ct.  945,  29  L.  ed.  177  Ire- 
versing  10  Fed.  385]  ;  Ide  v.  Trorlicht,  etc., 
Carpet  Co.,  115  Fed.  137,  53  C.  C.  A.  341; 
Brill  V.  Delaware  County,  etc.,  R.  Co.,  109 
Fed.  901;  Tesla  Electric  Co.  v.  Scott,  101 
Fed.  524;  Fisk  r.  West  Bradley,  etc.,  Mfg. 
Co.,  9  Fed.  Cas.  No.  4,830a,  19  Off.  Gaz.  545 ; 
Garretson  v.  Clark.  10  Fed.  Cas.  No.  5,250, 
4  Ban.  &  A.  536,  16  Off.  Gaz.  806,  10  Fed. 
Cas.  No.  5.248,  3  Ban.  &  A.  352,  15  Blatchf. 
70,  14  Off.  Gaz.  485  [affirmed  in  111  U.  S. 
120,  4  S.  Ct.  291,  28  L.  ed.  371]  ;  Troy  Iron, 
etc..  Factory  Co.  r.  Corning,  24  Fed.  Cas. 
No.  14,198,  10  Blatchf.  223,  6  Fish.  Pat. 
Cas.  85. 

81.  Parks  v.  Booth,  102  U.  S.  96.  26  L.  ed. 
54. 

The  costs  of  the  reference  to  the  master 
for  an  account  of  profits  and  damages  are 

assessed.  Kansas  City  Hay  Press  Co.  v. 
Devol.  127  Fed.  363;  Hill  r.  Smith,  32  Fed. 
753;  American  Diamond  Drill  Co.  v.  Sulli- 
van, 32  Fed.  552.  23  Blatchf.  144;  Everest  v. 
Buffalo  Lubricating  Oil  Co.,  31   Fed.  742; 


Kirby  v.  Armstrong,  5  Fed.  801,  10  Blss. 
135. 

82.  Ordinary  models  are  not  taxable  as 
costs.  Cornelly  v.  Markwald,  24  Fed.  187, 
23  Blatchf.  248;  Wooster  v.  Handy,  23  Fed. 
49,  23  Blatchf.  112;  Parker  - 1;.  Bigler,  18 
Fed.  Cas.  No.  10,726,  1  Fish.  Pat.  Cas.  285. 
Contra,  Hathaway  v.  Roach,  11  Fed.  Cas.  No. 
6,213,  2  Woodb.  &  M.  63. 

Model  of  plaintiff's  patent  may  be  taxable 
but  not  others.  W^ooster  v.  Handy,  23  Fed. 
49,  23  Blatchf.  112;  Hussey  v.  Bradley,  12 
Fed.  Cas.  No.  6,946a,  5  Blatchf.  210;  Wood- 
ruff V.  Barney,  30  Fed.  Cas.  No.  17,986,  1 
Bond  528,  2  Fish.  Pat.  Cas.  244. 

Drawings  exhibit  is  not  taxable.  Wooster 
V.  Handy,  23  Fed.  49,  23  Blatchf.  112. 

Copies  of  patents  are  not  taxed.  Ryan  v. 
Gould,  32  Fed.  754;  Woodruff  v.  Barney, 
30  Fed.  Cas.  No.  17,986,  1  Bond  528,  2  Fish, 
Pat.  Cas.  244. 

Certified  copy  of  file  wrapper  of  plaintiff's 
patent  is  not  allowed.  Ryan  v.  Gould,  32 
Fed.  754. 

English  practice. —  Expense  of  model  and 
scientific  witnesses  may  be  allowed.  Batley 
V.  Kynock,  L.  R.  20  Eq.  632,  44  L.  J.  Ch. 
565,  33  L.  T.  Rep.  N.  S.  45. 

83.  See,  generally.  Appeal  and  Eeeoe. 

84.  Act  March  3,  1891,  §  6,  26  U.  S.  St.  at 
L.  828  [U.  S.  Comp.  St.  (1901)  p.  549]. 

Facts  will  not  be  reviewed.  American 
Sales  Book  Co.  v.  Bullivant,  117  Fed.  255, 
54  C.  C.  A.  287;  Singer  Mfg.  Co.  v.  Brill,  54 
Fed.  380,  4  C.  C.  A.  374. 

85.  Act  March  3,  1891,  §  6,  26  U.  S.  St.  at 
L.  828  [U.  S.  Comp.  St.  (1901)  p.  549]; 
Columbus  Watch  Co.  v.  Robbins,  148  U.  S. 
266,  13  S.  Ct.  594,  37  L.  ed.  445. 

86.  Act  March  3,  1891,  §§  6,  11,  26  U.  S. 
St.  at  L.  828,  829  [U.  S.  Comp.  St.  (1901) 
pp.  549,  552]. 

Final  and  interlocutory  decrees  distin- 
guished and  authorities  reviewed  see  Stand- 
ard Elevator  Co.  v.  Crane  Elevator  Co.,  76 
Fed.  767,  22  C.  C.  A.  549. 

Evidence  considered. —  Patents  set  up  in  the 
answer  in  a  suit  for  infringement  as  a  part 
of  the  prior  art,  printed  and  indexed  in  the 
record  on  appeal,  and  refe'rred  to  in  the 
briefs,  and  in  relation  to  which  witnesses 
were  examined,  all  without  objection,  will  not 
be  excluded  from  consideration  by  the  ap- 
pellate court  because  they  were  not  formally 
marked  as  exhibits  by  the  examiner.  Smyth 
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appeals  from  an  iMterlocutory  order  or  decree  granting,  continuing,  or  refufiingto 
dissolve  an  injunction,**''    Such  appeal  must  be  taken  witiiin  thirty  days  and  is 


Mfg.  Co.  V.  Sheridan,  149  Fed.  208,  79 
C.  C.  A.  166. 

87.  Act  March  3,  1891,  §  7,  26  U.  S.  St.  at 
L.  828  [U.  S.  Comp.  St.  (1901)  p.  550]. 

A  decree  finding  some  of  the  claims  of  a 
patent  valid  and  others  invalid,  awarding  a 
perpetual  injunction  and  referring  the  cause 
to  a  master  to  determine  profits  is,  although 
termed  an  interlocutory  decree,  final  to  the 
extent  that  it  will  permit  cross  appeals. 
Chicago  Wooden  Ware  Co.  v.  Miller  Ladder 
Co.,  133  Fed.  541,  66  C.  C.  A.  517.  And  see 
Lockwood  V.  Wickes,  75  Fed.  118,  21  C.  C.  A. 
257 ;  Columbus  Watch  Co.  v.  Robbins,  52 
Fed.  337,  3  C.  C.  A.  103 ;  Reeves  k.  Keystone 
Bridge  Co.,  20  Fed.  Cas.  No.  11,661,  2  Ban. 
&  A.  256,  9  Off.  Gaz.  885,  11  Phila.  (Pa.) 
498.  Con^ro, 'Thomson-Houston  Electric  Co. 
V.  Nassau  Electric  R.  Co.,  112  Fed.  076,  50 
C.  C.  A.  421;  Marden  v.  Campbell  Printing- 
Press,  etc.,  Co.,  67  Fed.  809,  15  C.  C.  A.  26. 

Who  may  appeal. —  Licensee  who  joins  pat- 
entee with  him  as  complainant  may  appeal 
without  consent  of  patentee.  Excelsior 
Wooden  Pipe  Co.  v.  Seattle,  117  Fed.  140, 
55  C.  C.  A.  156. 

Appealable  decisions. —  Overruling  motion 
to  dismiss  as  to  one  complainant  is  a  final 
decision  and  appealable.  Bruslr  Electric  Co. 
V.  Electric  Imp.  Co.,  51  Fed.  557,  2  C.  C.  A. 
373.  Award  to  complainant  of  part  of  fine 
imposed  on  defendant  for  contempt  is  appeal- 
able. Christensen  Engineering  Co.  v.  West- 
inghouse  Air  Brake  Co.,  135  Fed.  774,  68 
C.  C.  A.  476.  Appeal  lies  from  an  interlocu- 
tory decree  granting  a  perpetual  injunction 
and  an  account  of  damages.  Richmond  v. 
Atwood,  52  Fed.  10,  2  C.  C.  A.  596,  17 
L.  R.  A.  015;  Dudley  E.  Jones  Co.  v.  Hunger 
Improved  Cotton  Mach.  Mfg.  Co.,  50  Fed. 
785,  1  C.  C.  A.  668.  Refusal  of  a  rehearing 
is  not  appealable.  Boston,  etc.,  R.  Co.  v. 
Pullman's  Palace  Car  Co.,  51  Fed.  305,  2 
C.  C.  A.  172.  Refusal  to  permit  disclaimer 
after  decision  is  not  appealable.  Roemer  v. 
Neumann,  132  U.  S.  103,  10  S.  Ct.  12,  33 
L.  ed.  277.  An  order  vacating  service  of 
process  is  not  a  final  decree.  L.  E.  Water- 
man Co.  V.  Parker  Pen  Co.,  107  Fed.  141,  46 
C.  C.  A.  203.  No  appeal  is  allowed  to  settle 
costs.  Gamewell  Firo-Alarm  Tel.  Co.  v.  Mu- 
nicipal Signal  Co.,  77  Fed.  400,  23  C.  C.  A. 
250.  AHi'rnativo  order  granting  injunction 
or  requiring  bond  M'ill  not  ho  roviowed  on 
a])])(>al.  Tliiif)n  Blue-Flamo  Oil  Slovo  Co.  v. 
Silver,  128  F(>(1.  925,  63  O.  C.  A.  110;  Stoarns- 
Roger  Mfg.  Co.  Brown,  114  Fed.  939,  52 
C.  C.  A.  559. 

Dismissal. —  One  of  several  appellants  can- 
not (liMniiHH  nn  ap])enl.  IMarsli  v.  NIcIioIm, 
120  U.  S.  598,  7  S.  Ct.  704,  30  Tj.  ed.  790. 

'New  evidence  cannot  be  introduced  after 
appeal  even  liv  Hi)|iiil;ilioii.  'V.  C.  Anslin  Mfg. 
Co.  V.  AnK'rii'iin  Well  works,  121  l''c(l.  76,  57 
r.  C.  A.  330. 

Amendment. —  WlK're  a  decree  disinissing  a 
liill  Ih  iidiiiriiMl  pciiiilHHioii  lo  aincud  nut  al- 
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lowed.  Martin,  etc.,  Cash-Carrier  Co.  v.  Mar- 
tin, 71  Fed.  519,  18  C.  g.  A.  234;  American 
Bell  Tel  Co.  v.  U.  S.,  68  Fed.  542,  15  C.  C.  A. 
569. 

Ruling  on  interlocutory  appeal  followed  on 
appeal  from  final  decree  see  Cimiotti  Unhair- 
ing  Co.  V.  Nearseal  Unhairing  Co.,  123  Fed. 
479,  59  C.  C.  A.  58. 

Questions  considered  on  appeal. —  The  court 
will  not  consider  points  not  made  below. 
Lane  v.  Levi,  21  App.  Cas.  (D.  C. )  168.  A 
pleading  cannot  be  objected  to  as  insuffi- 
cient for  the  first  time  on  appeal.  Smith, 
etc.,  Mfg.  Co.  V.  Mellon,  58  Fed.  705,  7 
C.  C.  A.  439. 

Refusal  to  increase  damages  will  not  be  dis- 
turbed on  appeal.  Toplilf  t.  Toplifi',  145 
U.  S.  156,  12  S.  Ct.  825,  36  L.  ed.  658;  Kiss- 
inger-Ison  Co.  v.  Bradford  Belting  Co.,  123 
Fed.  91,  59  C.  C.  A.  221.  An  appeal  on 
interlocutory  decree  raises  no  question  as  to 
damages  recoverable.  Metallic  Extraction 
Co.  V.  Brown,  104  Fed.  345,  43  C.  C.  A.  568. 
The  court  will  not  consider  patents  on  which 
injunction  was  refused.  Diamond  State  Iron 
Co.  V.  Goldie,  84  Fed.  972,  28  C.  C.  A. 
589. 

Scope  of  review  and  disposition  of  appeal. — 
While  the  court  may  review  the  merits  of 
the  entire  ease  upon  the  record  before  it 
and  in  a  clear  case  may  order  the  dismissal 
of  the  bill  (Co-operating  Merchants'  Co.  v. 
Hallock,  128  Fed.  596,  64  C.  C.  A.  104; 
Marden  v.  Campbell  Printing-Press,  etc.,  Mfg. 
Co.,  67  Fed.  809,  15  C.  C.  A.  26;  Gamewell 
Fire-AIarm  Tel.  Co.  v.  Municipal  Signal  Co., 
61  Fed.  208,  9  C.  C.  A.  450;  Curtis  v.  Over- 
man Wheel  Co.,  58  Fed.  784,  7  C.  C.  A. 
493;  Consolidated  Piedmont  Cable  Co.  v. 
Pacific  Cable  R.  Co.,  58  Fed.  220,  7  C.  C.  A. 
195 ;  American  Paper  Pail,  etc.,  Co.  r.  Na- 
tional Folding  Box,  etc.,  Co.,  51  Fed.  229, 
2  C.  C.  A.  165;  Dudley  E.  Jones  Co.  f.  Mun- 
ger  Improved  Cotton  Mach.  Mfg.  Co.,  50  Fed. 
785,  1  C.  C.  A.  668 ) ,  on  appeal  from  an  order 
granting  a  preliminary  injunction  the  court 
of  appeals  will  not  review  the  merits  of  the 
entire  case,  but  only  whether  the  injunction 
was  improvidentlv  granted  (Adam  v.  Fol- 
ger,  120  Fed.  260",  56  C.  C.  A.  540;  Kilmer 
Mfg.  Co.  V.  Criswold,  67  Fed.  1017.  15 
C.  C.  A.  161;  Jensen  r.  Norton,  04  Fed.  662. 
12  C.  C.  A.  608;  Hart  v.  Buckner,  54  Fed. 
925,  5  0.  C.  A.  1 ;  Blount  v.  Societe  Anon-^Tnc, 
etc.,  53  Fed.  98,  3  C.  C.  A.  455;  Columbus 
Waich  Co.  v.  Robbins.  52  Fed.  337,  3  C.  C.  A. 
103).  An  iiitevlocutory  order  granting  a 
preliminary  injunction  will  not  bo  reversed 
except  wliovo  there  was  an  abuse  of  dis- 
erciion.  V.  C.  .\iistin  l\lfg.  Co.  1'.  American 
WellwoikH,  121  F<h1.  76,  57  C.  C.  A.  330; 
American  Fur  Refining  Co.  r.  Cimiotti  Un- 
hairing (\).,  118  Fed.  S38,  55  C.  C.  A.  513; 
Tjocw  ii'ilter  Co.  \\  German-American  Filter 
Co.,  107  Fed.  919.  17  C.  C.  A.  91;  Puoino 
SIcain  Wluiling  Co.  r.  Alaska  Packer.')'  Assoc., 
KM)    Fed.   -162,   40    C.    C.   A.   494;  SociCtC 
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^iven  precedence  in  the  appellate  conrt.^^  Supersedeas  on  appeal  will  he  granted 
oiilj  under  special  circumstances.^^ 

21.  Rehearing.  The  ordinar}'^  rules  against  rehearings  except  under  exceptional 
circumstances  are  strictly  applied  in  suits  for  infringement,*  and  the  granting 
thereof  rests  in  the  discretion  of  the  court.^^  Whether  a  rehearing  will  be  granted 
depends  on  the  facts  of  each  case  and  the  effect  which  the  granting  or  refusal  of 
the  application  will  have  on  the  rights  of  the  parties  respectively.'-'^  While  under 
certain  circumstances  a  rehearing  may  be  granted  upon  discovery  of  new  evi- 
dence,'-'^ it  will  not  be  granted  upon  discovery  of  new  evidence  which  as  far  as 
ap[)ears  was  accessible  and  should  have  been  produced  originally,^*  nor  where  the 
new  evidence  is  not  clear  and  satisfactory  and  such  as  would  have  changed  the 
decision.^^    As  a  condition  of  granting  a  rehearing  the  court  may  require  the 


Anonyme,  etc.  v.  Allen,  90  Fed.  815,  33 
C.  C.  A.  282.  Where  the  patent  has  expired, 
an  appeal  on  an  interlocutory  decree  granting 
an  injunction  will  be  dismissed.  National 
Folding-Box,  etc.,  Co.  v.  Robertson,  104  Fed. 
552,  44  C.  C.  A.  29;  Lockwood  v.  Wickes,  75 
Fed.  118,  21  C.  C.  A.  257;  Gamewell  Fire- 
Alarm  Tel.  Co.  v.  Municipal  Signal  Co.,  61 
Fed.  208,  9  C.  C.  A.  450.  Questions  con- 
sidered from  tlie  standpoint  of  the  lower 
court  and  adjudications  in  other  circuits  sus- 
taining the  patent  have  the  same  weight  upon 
appeal  as  below.  Consolidated  Fastener  Co. 
V.  Hays,  100  Fed.  984;  Consolidated  Fast- 
ener Co.  V.  Littauer,  84  Fed.  .164,  28  C.  C.  A. 
133;  Thomson-Houston  Electric  Co.  xi.  Ohio 
Brass  Co.,  80  Fed.  712,  26  C.  C.  A.  107; 
Bresnahan  v.  Tripp  Grant  Leveller  Co.,  72 
Fed.  920,  19  C.  C.  A.  237;  Duplex  Printing- 
Press  Co.  v.  Campbell  Printing-Press,  etc., 
Mfg.  Co.,  69  Fed.  250,  16  C.  C.  A.  220 ;  Ameri- 
can Paper  Pail,  etc.,  Co.  v.  National  Folding 
Box,  etc.,  Co.,  51  Fed.  229,  2  C.  C.  A.  165. 
The  court  of  appeals  is  not  bound  by  ad- 
judications in  other  circuits  relied  on  by 
court  below.  Stover  Mfg.  Co.  v.  Mast,  89 
Fed.  333,  32  C.  C.  A.  231;  Thomson-Houston 
Electric  Co.  v.  Hoosick  E.  Co.,  82  Fed.  461, 
27  C.  C.  A.  419.  A  finding  as  to  the  fact  of 
infringement  will  not  be  disturbed  where 
there  is  evidence  in  the  record  tending  to 
show  infringement.  Dobson  v.  Dornan,  118 
U.  S.  10,  6  S.  Ct.  946,  30  L.  ed.  63. 

88.  Act  March  3,  1891,  §  7,  26  U.  S.  St. 
at  L.  828  [U.  S.  Comp.  St.  (1901)  p.  550]; 
Raymond  v.  Roval  Baking-Powder  Co.,  76 
Fed.  405,  22  C.  C.  A.  276. 

89.  Timolat  v.  Philadelphia  Pneumatic  Tool 
Co.,  130  Fed.  903 ;  Edison  v.  American  Muto- 
scope  Co.,  110  Fed.  664  [reversed  on  other 
grounds  in  114  Fed.  926,  52  C.  C.  A.  546]  ; 
Thomson-Houston  Electric  Co.  v.  Ohio  Brass 
Co.,  78  Fed.  142 ;  National  Heeling-Mach.  Co. 
V.  Abbott,  77  Fed.  462.  And  see  Penn  v. 
Bibby,  L.  R.  3  Eq.  308,  36  L.  J.  Ch.  277,  15 
Wklv.  Rep.  192;  Lister  v.  Leather,  3  Jur. 
N.  S.  433,  5  Wkly.  Rep.  550;  Flower  v. 
Lloyd,  36  L.  T.  Rep.'  N.  S.  444. 

Operation  of  supersedeas. —  An  appeal  with 
supersedeas  does  not  operate  as  a  license  to 
continue  infringement.  Bissell  Carpet- 
Sweeper  Co.  v.  Goshen  Sweeper  Co.,  72  Fed. 
545,  19  C.  C.  A.  25. 

90.  In  re  Gamewell  Fire- Alarm  Tel.  Co.,  73 


Fed.  008,  20  C.  C.  A.  Ill;  Searls  v.  Worden, 
11  Fed.  501. 

For  cases  in  which  rehearing  granted  see 
Campbell  Printing-Press,  etc.,  Co.  v.  Marden, 
70  Fed.  339 ;  Campbell  v.  New  York,  36  Fed. 
260;  American  Diamond  Rock-Boring  Co.  v. 
Sheldons,  24  Fed.  374,  23  Blatchf.  286; 
Schneider  v.  Thill,  21  Fed.  Cas.  No.  12,470&, 
5  Ban.  &  A.  595. 

91.  American  Diamond  Rock-Boring  Co.  v. 
Sheldon,  1  Fed.  870,  18  Blatchf.  50. 

After  appeal,  rehearing  cannot  be  granted 
except  by  permission  of  the  appellate  court. 
In  re  Potts,  160  U.  S.  263,  17  S.  Ct.  620, 
41  L.  ed.  994 ;  American  Soda  Fountain  Co. 
V.  Sample,  136  Fed.  857,  70  C.  C.  A.  415 
[reversing  134  Fed.  402]  ;  Nutter  v.  Moss- 
berg,  118  Fed.  168. 

92.  Pittsburgh  Reduction  Co.  v.  Cowles 
Electric  Smelting,  etc.,  Co.,  121  Fed.  556. 

93.  Diamond  Drill,  etc.,  Co.  Kelley,  138 
Fed.  833  (evidence  not  accessible  by  the  use 
of  diligence)  ;  Tliomson-Houston  Electric  Co. 
V.  Nassau  Electric  R.  Co.,  110  Fed.  646  (evi- 
dence not  accessible  by  tlie  use  of  diligence)  ; 
Webster  Loom  Co.  v.  Higgins,  43  Fed.  673; 
Johnson  v.  Beard,  13  Fed.  Cas.  No.  7,371,  2 
Ban.  &  A.  50,  8  Off.  Gaz.  435 ;  Holste  v.  Rob- 
ertson, 4  Ch.  D.  9,  46  L.  J.  Ch.  1,  35  L.  T. 
Rep.  N.  S.  457,  25  Wklv.  Rep.  35;  Wilson 
V.  Gann,  23  Wkly.  Rep.  546. 

94.  Panzl  v.  Battle  Island  Paper  Co.,  132 
Fed.  607  [reversed  on  other  grounds  in  138 
Fed.  48,  70  C.  C.  A.  474]  ;  Brill  v.  North 
Jersey  St.  R.  Co.,  125  Fed.  526 ;  Bliss  v.  Reed, 
113  Fed.  946;  Municipal  Signal  Co.  v.  Na- 
tional Electrical  Mfg.  Co.,  97  Fed.  810;  New 
York  Filter  Co.  v.  O.  H.  Jewell  Filter  Co., 
62  Fed.  582;  Electrical  Accumulator  Co.  v. 
Julien  Electric  Co.,  39  Fed.  490;  New  York 
Grape  Sugar  Co.  v.  American  Grape  Sugar 
Co.,  35  Fed.  212;  Burdsall  v.  Curran,  31  Fed. 
918;  Albany  Steam  Trap  Co.  v.  Felthousen, 
26  Fed.  318;  Peterson  v.  Simpkins,  25  Fed. 
486;  Andrews  v.  Denslow,  1  Fed.  Cas.  No. 
372,  2  Ban.  &  A.  587,  14  Blatchf.  182;  De 
Florez  v.  Raynolds,  7  Fed.  Cas.  No.  3,743, 
4  Ban.  &  A.  331,  16  Blatchf.  397;  Nutter  v. 
Eodgers,  18  Fed.  Cas.  No.  10,383. 

Laches  bars  the  right  to  a  rehearing.  Nor- 
ton V.  Walsh,  49  Fed.  769. 

95.  Sacks  v.  Brooks,  85  Fed.  970 ;  Stuart  v. 
St.  Paul,  63  Fed.  644;  Celluloid  Mfg.  Co.  v. 
American  Zylonite  Co.,  27  Fed.  750;  Ameri- 
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moving  party  to  pay  his  opponent's  counsel  fee  for  the  previous  argument,**  or 
give  an  undertaking  to  pay  the  expense  of  additional  testimony."'' 

D.  Threats  of  Suit.  Suit  may  be  maintained  Ijy  a  manufacturer  to  enjoin  a 
patentee  from  making  baseless  tlireats  of  suit  for  infringement  against  his 
customers,"^  but  an  injunction  will  not  be  granted  where  there  is  a  reasonable 
doubt  as  to  tbe  propriety  of  defendant's  actions.^" 

E.  Opepation  and  Effect  of  Decision^  —  l.  In  General.    The  decision  by  a 


can  Bell  Tel.  Co.  v.  People's  Tel.  Co.,  25  Fed. 
725  ^affirmed  in  126  U.  S.  1,  8  S.  Ct.  778, 
31  L.  ed.  863];  Hayes  v.  Dayton,  20  Fed. 
690;  Robinson  v.  Sutter,  11  Fed.  798;  Collins 
Co.  V.  Goes,  8  Fed.  517;  Adair  v.  Thayer,  7 
Fed.  920;  Blandy  v.  Griffith,  3  Fed.  Caa.  No. 
1,530,  6  Fish.  Pat.  Cas.  434;  Hitchcock  v. 
Tremaine,  12  Fed.  Cas.  No.  6,540,  9  Blatchf. 
550,  5  Fish.  Pat.  Cas.  537,  1  Off.  Gaz.  633; 
Kerosene  Lamp  Co.  v.  Littell,  14  Fed.  Cas. 
No.  7,723. 

96.  Hake  v.  Brown,  44  Fed.  283. 

97.  Underwood  v.  Gerber,  37  Fed.  796,  2 
L.  E.  A.  357. 

98.  Columbia  Nat.  Sand  Dredging  Co.  v. 
Miller,  20  App.  Cas.  (D.  C.)  245;  Murjahn 
V.  Hall,  119  Fed.  186;  Farquhar  Co.  v.  Na- 
tional Co.,  102  Fed.  714,  42  C.  C.  A.  600, 
49  L.  E.  A.  755;  Computing  Scale  Co.  v. 
National  Computing  Scale  Co.,  79  Fed.  962; 
Emack  v.  Kane,  34  Fed.  46.  The  action  of  a 
patentee  in  harassing  purchasers  with  threats 
of  litigation  does  not  commend  itself  to  a 
court  of  equity.  American  Fibre-Chamois  Co. 
V.  Port  Huron  Fibre-Garment  Mfg.  Co.,  72 
Fed.  516,  18  C.  C.  A.  670. 

English  practice. —  Douglass  v.  Pintsch's 
Patent  Lighting  Co.,  [1897]  1  Ch.  176,  65 
L.  J.  Ch.  919,  75  L.  T.  Eep.  N.  S.  332,  45 
Wkly.  Eep.  108;  Fenner  v.  Wilson,  [1893] 
2  Ch.  656,  62  L.  T.  Ch.  984,  3  Reports  629, 
68  L.  T.  Rep.  N.  S.  748,  42  Wkly.  Rep.  57; 
Johnson  v.  Edge,  [1892]  2  Ch.  i,  61  L.  J. 
Ch.  262,  66  L.  T.  Rep.  N.  S.  44,  40  Wkly. 
Rep.  437;  Axmann  v.  Lund,  L.  R.  18  Eq.  330, 
43  L.  J.  Ch.  655,  31  L.  T.  Rep.  N.  S.  119,  22 
Wkly.  Rep.  789;  Ellam  v.  Martyn,  68  L.  J. 
Ch.  'l23,  79  L.  T.  Rep.  N.  S.  510,  47  Wkly. 
Rep.  212;  Kurtz  v.  Spence,  57  L.  J.  Ch.  238, 
58  L.  T.  Rep.  N.  S.  438;  Fusee  Vesta  Co.  v. 
Bryant,  50  L.  T.  Rep.  N.  S.  136.  Threats 
must  be  followed  with  due  diligence  by  suit  or 
injunction  granted.  Colley  v.  Hart,  44  Ch.  D. 
179,  59  L.  J.  Ch.  308,  62  L.  T.  Rep.  N.  S.  424, 
38  Wkly.  Eep.  501  ;  Challender  v.  Royle,  30  Ch. 
D.  425,  56  L.  J.  Cli.  995,  57  L.  T.  Rep.  N.  S. 
734,  36  Wkly.  Eep.  357 ;  Rollins  i).  Hinks, 
L.  R.  13  Eq."355,  41  L.  J.  Ch.  358,  26  L.  T. 
Rep.  N.  S.  56,  20  Wkly.  Rep.  287  ;  Household 
V.  Fairl)uni,  51  L.  T.  Ep]).  N.  S.  498.  Filing 
Huit  |)i'oinptly  is  a  complete  defenHC.  Barrett 
V.  Day,  '13  (;h.  D.  43,5,  59  L.  J.  Ch.  464,  62 
L.  T.'Eep.  N.  R.  597,  38  Wkly.  Rep.  302; 
Diinlo[(  Piicninatio  Tyre  Co.  v.  New  Seddon 
Pneumatic  Tyre,  etc.,  Co.,  70  L.  T.  Eep.  N.  S. 
405;  IlaHkell"  Golf  Hull  Co.  T.  Ilnlcliiiison,  20 
T.  Tj.  R.  (106.  Knit  iigaiiiMt  tliird  party  iw  no 
dcfcfiHc.  CoiMbiiied  VV(ugliing  Co.  v.  A)ito- 
niaiie  Weighing  Macii.  Co.,  42  Ch.  D.  065, 
58  li.  J.  Ch.  709,  01  T>.  T.  Kc|..  N.  S.  471; 
Coiiliird  V.  LiiidHiiy,  50  !;.  T.  1!rp.  N.  S.  500. 
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Suit  must  be  against  party  threatened. 
Kensington,  etc..  Electric  Lighting  Co.  t?. 
Lane  Fox  Electrical  Co.,  [1891]  2  Ch.  573, 
64  L.  T.  Eep.  N.  S.  770,  39  Wkly.  Rep.  050. 
Injunction  will  be  refused  where  there  is 
actual  infringement.  Barney  v.  United  Tel. 
Co.,  28  Ch.  D.  394,  52  L.  T.  Rep.  N.  S.  573, 
33  Wkly.  Rep.  570 ;  Incandescent  Gas  Light 
Co.  V.  New  Incandescent  Gas  Light  Co.,  76 
L.  T.  Rep.  N.  S.  47 ;  Burnett  v.  Tak,  45  L.  T. 
Rep.  N.  S.  743.  Contra,  Walker  v.  Clarke,  56 
L.  J.  Ch.  239,  56  L.  T.  Eep.  N.  S.  Ill,  35 
Wkly.  Eep.  245.  The  validity  of  the  patent 
is  not  in  issue  but  only  infringement.  Kurtz 
V.  Spence,  33  Ch.  D.  579,  55  L.  J.  Ch.  919, 
55  L.  T.  Eep.  N.  S.  317,  35  Wkly.  Eep.  26 
[affirmed  in  36  Ch.  D.  770,  58  L.  T.  Eep. 
N.  S.  320,  36  Wkly.  Eep.  438].  Tlireats  in 
letters  enjoined  see  Skinner  v.  Shew,  [1893] 
1  Ch.  413,  62  L.  J.  Ch.  196,  67  L.  T.  Eep. 
N.  S.  696,  2  Eeports  179,  41  Wkly.  Rep.  217; 
Driffield,  etc..  Pure  Linseed  Cake  Co.  v. 
Waterloo  Mills  Cake,  etc.,  Co.,  31  Ch.  D. 
638,  55  L.  J.  Ch.  391,  54  L.  T.  Rep.  N.  S. 
210,  34  Wkly.  Rep.  300.  Injunction  refused 
where  mere  trade  circular  in  good  faith.  So- 
ciete  Anonvme  v.  Tilghman's  Patent  Sand 
Blast  Co.,  25  Ch.  D.  1,  53  L.  J.  Ch.  1,  49 
L.  T.  Rep.  N.  S.  451,  32  Wkly.  Rep.  71;  Hal- 
sey  V.  Brotherhood,  15  Ch.  D.  514,  49  L.  J. 
Ch.  786,  43  L.  T.  Eep.  N.  S.  306,  29  Wkly. 
Eep.  9  [affirmed  in  19  Ch.  D.  386,  51  L.  J.  Ch. 
233,  45  L.  T.  Eep.  N.  S.  640,  30  Wkly.  Eep. 
279].  Defendant  must  give  particulars  in 
support  of  threats.  Union  Electrical  Power, 
etc.,  Co.  V.  Electrical  Storage  Co.,  38  Ch.  D. 
325,  59  L.  T.  Eep.  N.  S.  427,  36  Wkly.  Rep. 
913;  Wren  v.  Weild,  L.  R.  4  Q.  B.  213,  38 
L.  J.  Q.  B.  88,  20  L.  T.  Rep.  N.  S.  277.  May 
recover  damages  for  threats  where  actual  loss 
shown.  Skinner  v.  Shew,  [1894]  2  Ch.  581,  63 
L.  J.  Ch.  826,  71  L.  T.  Rep.  N.  S.  110,  8  Re- 
ports 455. 

99.  Boston  Diatiti  Co.  v.  Florence  Mfg.  Co., 
114  Mass.  69,  19  Am.  Rep.  310;  Hovey  r. 
Rubber  Tip  Pencil  Co.,  33  N.  Y.  Super.'  Ct. 
522  [affirmed  in  57  N.  Y.  119,  15  Am.  Rep. 
470]  ;  Adriance  r.  National  Harrow  Co.,  121 
Fed.  827,  58  C.  C.  A.  I(i3;  Davison  r.  Na- 
tional Harrow  Co.,  103  Fed.  300;  Con\puting 
Scale  Co.  r.  National  (\)niputing  Scitlo  Co., 
79  Fed.  902 ;  New  York  Filter  Co.  v.  Scliwarz- 
walder,  58  Fed.  577 :  Kelley  t\  Ypsilanti 
Dress-Stay  Mfg.  Co.,  44  Fed.  19,  10  L.  R.  A. 
080;  Westingliouse  Air-I?rake  Co.  r.  Car- 
penter, 32  Fed.  545;  T?iiltimore  Car  Wheel 
Co.  V.  Bcmis,  29  Fed.  95;  Chase  r.  Tuttle, 
27  Fed.  110;  IViitliuge  r.  Pentlarge,  19  Fed. 
CnH.  No.  10,905a,  14  ReportiM-  579. 

1.  S(>e,  generally,  Judgments,  23  Cyo. 
1100  (7  srq. 
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court  of  competent  jurisdiction  in  a  suit  on  letters  patent  is  conclusive  upon  the 
parties  to  sacli  suit  and  their  privies.^  The  character  of  conclusiveness  attaches 
only  to  linal  judgments  or  decrees,^  and  to  tiiosein  which  the  validity  of  the  patent 
was  decided,^  and  it  must  appear  that  the  judgment  or  decree  was  rendered  after 
full  consideration  of  tlie  merits  of  the  case.^  While  a  judgment  sustaining  the 
validity  of  a  patent  does  not  operate  as  res  adjudicata  in  a  suit  on  the  same 
patent  against  a  different  defendant/  respect  for  the  stability  of  a  judicial  deci- 


Effect  of  previous  adjudications  upon  grant- 
ing of  preliminary  injunctions  see  supra,  XII, 
E,  4,  1),  (IV). 

2.  Westinghouse  Electric,  etc.,  Co.  v.  Stan- 
ley Electric  Mfg.  Co.,  117  Fed.  309;  Simonda 
Counter  Mach.  Co.  c.  Knox,  39  Fed.  702; 
McCloskey  v.  Haniill,  15  Fed.  750;  Crandall 
V.  Dare,  1 1  Fed.  902 ;  Mej'er  v.  Goodyear 
India-Rubber  Glove  Mfg.  Co.,  11  Fed.  891, 
20  Blatchf.  91;  Shoe  Mach.  Co.  v.  Cultan, 
[1S9C]  1  Ch.  667,  65  L.  J.  Ch.  314,  74  L.  T. 
Rep.  N.  S.  166.  Compare  New  Departure 
Bell  Co.  V.  Hardware  Specialty  Co.,  69  Fed. 
152;  Simonds  Counter  Mach.  Co.  v.  Knox, 
39  Fed.  702. 

Effect  of  sale  of  interest  pending  suit. — 
The  finding  of  the  decree  is  binding  upon  the 
respondent  in  an  infringement  suit  where  he 
sold  out  his  interest  in  the  infringing  busi- 
ness pending  the  hearing  and  gave  up  to 
his  vendee  the  control  and  management  of 
the  suit.  Gloucester  Isinglass,  etc.,  Co.  v. 
Le  Page,  30  Fed.  370. 

Where  a  suit  for  infringement  against  a 
dealer  is  defended  by  the  manufacturer  at  his 
own  cost,  the  latter  is  bound  by  the  decision 
in  the  ease  (Sacks  v.  Kupferle,  127  Fed. 
569;  National  Folding-Box,  etc.,  Co.  Day- 
ton Paper -Novelty  Co.,  95  Fed.  991),  not 
only  upon  all  the  questions  that  were  raised 
and  determined  in  the  suit,  but  also  upon 
all  that  might  have  been  raised  and  deter- 
mined therein  (Eagle  Mfg.  Co.  v.  David 
Bradley  Mfg.  Co.,  50  Fed.  193).  But 
it  has  been  held  that  the  defense  of 
prior  adjudication  is  not  available  to  a 
defendant,  dismissed  from  a  suit  for  in- 
fringement on  its  own  application,  on  the 
ground  that  it  employed  counsel  and  defrayed 
the  costs  of  the  defense  made  by  its  co-de- 
fendant, unless  it  appears  by  clear  and 
definite  evidence  that  such  fact  was  known  to 
plaintiff.  Singer  Mfg.  Co.  v.  Cramer,  109 
Fed.  652,  48  C.  C.  A.  588. 

If  a  reissued  patent  is  for  the  same  inven- 
tion as  that  described  in  the  original  patent, 
a  former  decision  is  conclusive  on  the  ques- 
tion of  infringement.  Cammeyer  v.  Newton, 
4  Fed.  Cas.  No.  2,344,  4  Ban.  &  A.  159,  16 
OflF.  Gaz.  720.  Contra,  Wells  v.  Jacques,  29 
Fed.  Cas.  No.  17,398,  1  Ban.  &  A.  60,  5  Off. 
Gaz.  364. 

The  authority  of  a  prior  decision  by  an  ap- 
pellate court  is  not  limited  to  the  facts  and 
defenses  discussed  in  its  opinion,  but  ex- 
tends to  all  that  were  before  it  in  the  record. 
Badische  Anilin,  etc.,  Fabrik  v.  Klipstein, 
etc.,  Co.,  125  Fed.  543. 

A  decree  as  to  what  is  an  infringement  is 
conclusive  upon  the  parties  and  upon  the 
master,    and    extends    to    everything  sub- 


stantially like  the  infringement  decreed 
against.  Wooster  v.  Thornton,  26  Fed. 
274. 

3.  An  interlocutory  decree  in  an  infringe- 
ment suit  does  not  render  the  validity  of 
the  patent  res  adjudicaia.  Rumford  Chemi- 
cal Works  V.  Hecker,  20  Fed.  Cas.  No.  12,133, 
2  Ban.  &  A.  351,  10  Off.  Gaz.  289,  holding, 
however,  that  it  does  not  follow  that  the 
controversy  between  the  litigants  remains 
open  as  it  wovild  have  remained  if  there  had 
been  no  previous  adjudication.  A  decree  in 
a  prior  suit  for  the  infringement  of  a  pat- 
ent is  none  tlie  less  conclusive  between  the 
parties  on  the  issues  of  validity  and  infringe- 
ment because  it  was  merely  interlocutory, 
when  the  second  suit  was  commenced,  where 
it  is  set  up  therein  as  an  adjudication  by  a 
supplemental  bill,  after  having  ripened  into 
a  final  decree.  Bredin  v.  National  Metal 
Weatherstrip  Co.,  147  Fed.  741  laffirmed  in 
157  Fed.  1003]. 

4.  Leonard  v.  Simplex  Electric  Heating 
Co.,  145  Fed.  946. 

5.  Steam-Gauge,  etc.,  Co.  v.  Meyrose,  27 
Fed.  213;  Celluloid  Mfg.  Co.  v.  Tower,  26 
Fed.  451. 

Where,  in  a  suit  for  infringement,  the  bill 
is  dismissed  because  of  failure  to  show  any 
infringement,  the  decree  dismissing  the  bill 
will  not  estop  plaintiff  or  his  assigns  from 
again  suing  the  same  defendant  for  infring- 
ing the  same  patent.  Steam-Gauge,  etc.,  Co. 
V.  Meyrose,  27  Fed.  213. 

A  suit  dismissed  without  prejudice  is  not 
a  bar  to  a  second  suit,  nor  conclusive  of  any 
issue  joined  in  favor  of  the  complainant. 
Robinson  v.  American  Car,  etc.,  Co.,  135  Fed. 
693,  68  C.  C.  A.  331. 

The  overruling  of  a  demurrer  which  defend- 
ant refused  to  argue  is  not  an  adjudication 
in  favor  of  patentability.  Wollensak  v.  Sar- 
gent, 33  Fed.  840. 

A  decree  pro  confesso  on  a  bill  for  in- 
fringement is  conclusive  so  far  at  least  as 
it  is  supported  by  the  allegations  of  the  bill. 
Thomson  v.  Wooster,  114  U.  S.  104,  5  S.  Ct. 
788,  29  L.  ed.  105.  Compare  Everett  v. 
Thatcher,  8  Fed.  Cas.  No.  4,578,  3  Ban.  &  A. 
435,  2  Flipp.  234,  16  Off.  Gaz.  1040. 

6.  Truman  v.  Carvill  Mfg.  Co.,  87  Fed.  470; 
Boyden  Power-Brake  Co.  v.  Westinghouse 
Air-Brake  Co.,  70  Fed.  816,  17  C.  C.  A.  430; 
McMillan  v.  Conrad,  16  Fed.  128,  5  McCrary 
140. 

A  judgment  for  infringement  against  a 
manufacturer  is  not  conclusive  upon  a  sub- 
sequent purchaser  and  user  of  the  manu- 
factured articles  either  as  to  the  validity 
of  the  patent  or  infringement.  Van  Epps  V, 
International  Paper  Co.,  124  Fed.  542. 
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sion  and  a  proper  regard  for  the  security  of  property  in  the  same  patent  require 
that  it  shall  not  be  disturbed,  unless  there  was  very  palpable  error. 

2.  Recovery  by  Patentee  as  Vesting  Title  in  Infringer.  A  recovery  of  the 
profits  for  the  use  of  a  patented  article  does  not  vest  the  title  in  defendant  but  the 
recovery  of  profits  and  damages  from  the  manufacturers  of  an  infringing  macliine 
vests  the  title  to  the  use  in  the  purchaser  of  the  article  and  debars  the  patentee 
from  recovering  from  a  user  for  the  use  thereof.^  But  this  can  only  be  held  on 
&  clear  showing  that  the  purchaser  was  using  the  same  patented  article  as  that 
involved  in  the  suit  between  the  patentee  and  the  infringing  manufacturer,  and 
that  the  user  was  a  vendee  of  such  manufacturer;^"  and  it  would  seem  that  to 
efl[ect  such  a  result  it  must  further  appear  that  the  patentee's  claim  to  profits  and 
damages  against  the  manufacturer  has  been  actually  paid  and  satisfied.-'^ 

PATENT  TO  LAND.    See  Mines  and  Minerals  ;  Public  Lands. 

PATER  EST  QUEM  NUPTI^  DEMONSTRANT.  A  maxim  meaning  "  The  nup- 
tials show  who  is  the  father."  ^ 

PATER,  ET  MATER,  ET  PUER  SUNT  UNA  CARO.  A  maxim  meaning  "  The 
father,  mother,  and  son  are  of  one  flesh."  ^ 

PATERFAMILIAS  OB  ALTERIUS  CULPAM  TENETUR  SIVE  SERVI  SIVE  LIBERL 
A  maxim  meaning  "  The  father  is  responsible  for  the  misconduct  of  his  child  or 
his  slave."  ^ 

PATERNITY.    See  Bastaeds  ;  Pakent  and  Child. 

Path,  a  term  constantly  used  in  our  old  acts  as  synonymous  with  "  road."  * 
(See,  generally,  Private  Roads  ;  Streets  and  Highways.) 

PATHOLOGICAL  CONDITION.  A  diseased  condition  of  the  body.^  (See 
Pathology.) 


A  servant  or  agent  sued  separately  for  in- 
fringing a  patent  is  not  bound  by  a  former 
decision  against  liis  principal  upon  the  ques- 
tion of  the  validity  of  the  patent.  Hayes  v. 
Bickelhoupt,  24  Fed.  806. 

A  decree  declaring  the  invalidity  of  a  pat- 
ent is  not  a  proceeding  in  rem,  and  does  not 
prevent  the  same  or  another  plaintiff  from 
prosecuting  a  suit  against  another  defendant, 
and  establishing  its  validity  upon  the  same 
or  different  evidence.  Consolidated  Roller- 
Mill  Co.  V.  George  T.  Smith  Middlings  Puri- 
fier Co.,  40  Fed.  305. 

7.  Brill  V.  Washington  R.,  etc.,  Co.,  30  App. 
Cas.  {D.  C.)  255;  Voightmann  v.  Weis,  etc., 
Cornice  Co.,  133  Fed.  298  [affirmed  in  148 
Fed.  848] ;  Walker  Patent  Pivoted  Bin  Co.  v. 
Miller,  132  Fed.  823  [affirmed  in  139  Fed. 
134,  71  C.  C.  A.  3981  ;  Cutler-Hammer  Mfg. 
Co.  V.  Hammer,  124  Fed.  222  [affirmed  in  128 
Fed.  730,  03  C.  C.  A.  328]  ;  Rose  v.  Fretz,  98 
Fed.  112;  Norton  v.  San  .lose  Fruit-Packing 
Co.,  83  Fed.  512,  27  C.  C.  A.  576;  Acme  Har- 
vester Co.  V.  Forbes,  09  Fed.  140;  Simonds 
Counter  Mach.  Co.  v.  Knox,  39  Fed.  702; 
Hussev  V.  Whitelv,  12  Fed.  Cas.  No.  0,950,  I 
Bond  407,  2  Fiali."  Pat.  Cas.  120. 

8.  R[)aulding  v.  Page,  22  Fed.  Cas.  No. 
13,219,  4  Ki.Hii.  I'at.  Cas.  041,  1  Sawy.  702, 
holding  lliat  a  recovery  based  upon  this  rule 
of  (liiinagcH  can  only  bo  for  the  use  of  the 
niiicliiiic  ])rif)r  to  i-he  recovery,  and  ordi- 
narily does  not  rnvcr  the  value  of  the  U4(> 
for  the  entire  |)erioil  over  wliicli  the  ])at(Mil, 
right  cnIciuIh,  oi-  tll(^  pf-riod  during  which 
the  ])arl  iciiliir  iniK^hine  iH  capable  of  being 
UHfid.    See  alHo  Suffolk  Mfg.  Co.  v,  Haydeii, 
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3  Wall.  (U.  S.)  315,  18  L.  ed.  76;  Tuttle  v. 
Matthews,  28  Fed.  98. 

9.  Steam  Stone-Cutter  Co.  v.  Sheldons,  21 
Fed.  875;  Allis  v.  Stowell,  16  Fed.  783; 
Booth  V.  Seevers,  3  Fed.  Cas.  No.  l,648o,  19 
Off.  Gaz.  1140;  Perrigo  v.  Spaulding,  19  Fed. 
Cas.  No.  10,994,  2  Ban.  &  A.  348,  13  Blatchf. 
389,  12  Off.  Gaz.  352;  Spaulding  v.  Page, 
22  Fed.  Cas.  No.  13,219,  4  Fish.  Pat.  Cas. 
641,  1  Sawy.  702;  Steam  Stonecutter  Co.  v. 
Windsor  Mfg.  Co.,  22  Fed.  Cas.  No.  13,335, 

4  Ban.  &  A.  445,  17  Blatchf.  24. 

The  adoption  of  the  patent  fee  as  the  meas- 
ure of  damages  for  infringement  by  the  use 
of  a  machine  operates  to  vest  in  defendant 
the  right  to  use  the  machine  during  the  term 
of  the  patent.  Emerson  v.  Simni,  8  Fed. 
Cas.  No.  4,443,  6  Fish.  Pat.  Cas.  281,  3  Oil". 
Gaz.  293;  Sickels  v.  Borden,  22  Fed.  Cas. 
No.  12,832,  3  Blatchf.  535. 

10.  Allis  V.  Stowell,  10  Fed.  783. 

11.  Allis  V.  Stowell,  10  Fed.  783. 

1.  Anderson  L.  Diet. 

Applied  in  Van  Aernam  v.  Van  Aernam,  1 
Barb.  Ch.  (N.  Y.)  375,  377;  Woodward  r. 
Blue,  107  N.  C.  407,  408,  12  S.  E.  453,  22 
Am.  St.  Rep.  897,  10  L.  R.  A.  002;  Padel- 
ford's  Fslate,  7  Pa.  Dist.  331,  332. 

2.  Morgan  Leg.  Max.  [ct^fJi,7  Branch  Max.]. 

3.  Morgan  Log.  Max.  [aitiiifi  Tayler  ;tl41. 

4.  Singleton  v.  Road  Com'rH,  2  Nott  &  M. 
(S.  C.)  520.  527. 

5.  liacon  r.  V.  K.  Mutual  Acc.  Assoc..  123 
N.  Y.  :!0.1,  311,  25  N.  E.  399,  20  Am.  St. 
Kep.  748,  9  L.  R.  A.  017;  Do/.ier  r.  New 
York  l<'i(lelity,  etc.,  Co.,  40  Fed.  440,  449,  13 
\j.  11.  A.  114. 
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PATHOLOGY.  That  part  of  medicine  which  explains  the  nature  of  diseases 
and  tlieir  causes  and  symptoms.* 

PATIENT.    See  Physicians  and  Surgeons. 

PATRIA  LABORIBUS  ET  EXPENSIS  NON  DEBET  FATIGARI.  A  maxim  meaning 
"  A  jury  ought  not  to  be  liarassed  by  labors  and  expenses.'" 

PATRIAM  DECET  NOBIS  CARIOREM  ESSE  QUAM  NOSMETIPSOS.  A  maxim 
meaning  "  Our  country  should  be  dearer  to  us  than  ourselves."^ 

PATRIA  POTESTAS  IN  PIETATE  DEBET,  NON  IN  ATROCITATE,  CONSISTERE. 
A  maxim  meaning  "  Paternal  power  should  consist  [or  be  exercised]  in  alfection, 
not  in  atrocity."  ^ 

PATRICIDE.    One  who  has  killed  his  father.^"  (See,  generally,  Homicide.) 
PATRIMONY.    See  Descent  and  Distribution. 

PATROL  LIMITS.  A  term  used  in  connection  with  the  enforcement  of  liquor 
laws,  of  uncertain  meaning,  depending  upon  the  locality  in  which  it  is  used." 

PATROLMAN.  A  Policeman,^^  q.  v.  (See,  generally,  Municipal  Corporations.) 

PATRON.  Used  in  reference  to  a  house  of  ill-fame,  one  who  goes  there  in  the 
character  of  a  purchaser,  to  be  accommodated  and  entertained  in  the  way  of  a 
bawdy  house. (See,  generally,  Disorderly  Houses.) 

PATRONAGE.    Special  countenance  or  support." 

PATRONIZE.    To  act  as  a  patron  toward.^''    (See  Patronage.) 

PATRONUM  FACIUNT  DOS,  iEDIFICATIO,  FUNDUS.  A  maxim  meaning 
"  Endowment,  building,  and  land  make  a  patron." 

PATTERN.  An  original  or  model  proposed  for  imitation  ;  something  worthy 
to  be  used  as  a  copy  ;  "  a  mere  model,  which  may  be  used  to  construct  machinery 
and  create  working  implements.*^ 

PAUPER.    See  Paupers. 


6.  Bacon  v.  U.  S.  Mutual  Acc.  Assoc.,  123 
N.  Y.  304,  311,  25  N.  E.  399,  20  Am.  St. 
Eep.  748,  9  L.  R.  A.  617. 

7.  Black  L.  Diet,  [.citing  Jenkins  Cent.  6]. 

8.  Morgan  Leg.  Max.  [citing  Cicero]. 

9.  Black  L.  Diet. 

10.  Black  L.  Diet,  [citing  Sandars  Just, 
lust.  (5th  ed.)  496]. 

11.  State  V.  Schraps,  '97  Minn.  62,  68,  106 
N.  W.  106,  where  it  is  said:  "  It  follows  that 
at  the  time  of  the  passage  of  this  act  '  patrol 
limits '  meant  one  thing  in  Minneapolis,  as 
generally  understood  by  its  citizens,  viz.,  that 
district  within  which  liquors  were  sold  and 
which  required  special  alertness  on  behalf  of 
the  police,  whereas  in  St.  Paul  it  meant  di- 
rectly the  opposite  and  referred  to  that  dis- 
trict within  which  no  licenses  were  per- 
mitted, and  as  to  Duluth  it  had,  and  could 
have,  no  application  whatever." 

12.  State  V.  Walbridge,  153  Mo.  194,  200, 
54  S.  W.  447,  distinguishing  "  police  officer  " 
and  "  turnkey." 

[67] 


13.  Raymond  v.  People,  9  111.  App.  344, 
345. 

14.  Webster  Int.  Diet. 

That  a  loose  woman  is  under  the  patronage 
of  a  man  named  means  that  she  is  supported 
by  him,  for  the  purpose  of  sexual  indulgence. 
More  V.  Bennett,  48  N.  Y.  472,  475. 

15.  Raymond  v.  People,  9  111.  App.  344, 
345. 

16.  Black  L.  Diet. 

17.  Standard  Diet,  [quoted  in  U.  S.  v.  Hoe, 
147  Fed.  201,  203]. 

18.  Brewer  v.  Ford,  59  Hun  (N.  Y.)  17, 
27,  12  N.  Y.  Suppl.  619.  See  also  Heath  v. 
Rollason,  [1898]  A.  C.  499,  502,  67  L.  J.  Ch. 
565,  79  L.  T.  Rep.  N.  S.  1 ;  Heywood  v  Pot- 
ter, 22  L.  J.  Q.  B.  133,  137,  1  Wkly.  Rep. 
127,  16  Eng.  L.  &  Eq.  242. 

It  is  a  model  usually  of  wood  or  iron  and 
often  in  several  parts  to  facilitate  removal, 
about  which  to  form  a  sand  mold,  in  which  a 
casting  may  be  made.  U.  S.  v.  Hoe,  147  Fed. 
201,  203. 
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By  Frank  W.  Jones 

I.  DUTY  OF  RELIEF  IN  GENERAL,  1064 

A.  Who  Are  Paupers,  1064 

1.  In  General,  1064 

2.  Ability  of  Self-  Support,  1064 

3.  Ability  of  Person  Liable  For  Support^  1065 

4.  Amount  of  Property  Owned,  1065 

5.  Receiving  Aid  or  in  Need  of  Relief  From  Public  Authori- 

ties, 1065 

6.  Transient  Poor  Persons,  1066 

B.  Constitutional  and  Statutory  Provisions,  1066 

C.  Duties  of  Public  Authorities,  1067 

II.  POOR  LAW  DISTRICTS  AND  OFFICERS,  1067 

A.  Creation  and  Existence  of  Districts,  1067 

B.  Appointment  and  Election  of  Officers,  1068 

1.  In  General,  1068 

2.  To  Fill  Vacancy,  1068 

C.  Eligibility  and  Qualification,  1068 

D.  Term  of  Office,  1069 

E.  Removal,  1069 

1.  Power  to  Remove,  1069 

2.  Grounds  of  Removal, 

3.  Proceedings  to  Remove,  1070 

F.  Authority  and  Power  of  Officers  and  Boards,  1070 

1.  In  General,  1070 

2.  As  to  Indebtedness  and  Expenditures,  1071 

a.  For  Relief  and  Sttpport,  1071 

(i)  In  General,  1071 

(ii)  Of  Paupers  Resident  in  Another  Town,  1072 

b.  For  Medical  Services,  1072 

3.  Power  to  Audit  Accounts,  1073 

4.  Powers  of  Part  of  Oificers,  1073 

G.  Actions  By  and  Against  Officers,  1074 

H.  Poorhomes  and  Poor -Farms,  1075 

I.  Local  Taxation  For  Relief  of  Poor,  1075 

J.  Custody  and  Disposition  of  Proceeds  of  Taxation   and  Poor 
Funds,  1075 

K.  Liability  of  Officers  and  Their  Sureties,  1075 

1.  Civil  Liability,  1075 

a.  Of  Officers  on  Contracts,  1075 

b.  Of  Officers  For  Negligence  or  Misconduct,  1076 

c.  Of  Officers  and  Sureties  on  Official  Bond,  1076 

2.  Criminal  Liability  of  Officers,  1077 

III.  Settlement  and  Removal,  1077 

A.  Nature  of  Legid  Setllemeiit,  1077 

1.  Li  'General,  1077 

2.  Estoppel  to  Deny,  1077 

B.  Statutory  Provisions,  1078 

1.  CoiiMrucii.on,  ((.nd  Operation.  In,  (rcneral,  1078 

2.  /i'etroaotive  Operation.  <f  Statutes,  1079 
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C.  Settlement  ly  Birth,  1079 

1.  In  General,  1079 

2.  Bastards,  1080 

D.  Acquired  Settlement,  1080 

1.  Who  May  Acqttire,  1080 

a.  In  General,  1080 

b.  Aliens,  1080 

c.  Citizens  and  Inhabitants  of  Same  or  Different  States,  1081 

d.  Married  Women,  1081 

e.  Deserted  and  Divo7'ced  Women,  1081 

f.  Widoivs,  1082 

g.  Infants,  1082 

(i)  In  General,  1083 
(ii)  Emancipation,  1083 
.    h.  Insane  Persons,  1083 
i.  Slaves,  1083 

2.  Mode  of  Acquiring,  10S4 

a.  Ownership  or  Interest  in  Property,  1084 
(i)  //^  General,  1084 

(ii)  TFAa^  Interest  or  Title  Necessa7'y,  1084 


(a)  7?^  General,  1084 

(b)  Curtesy  and  Dower  Interests,  1085 
(ill)  Fa^-w^  o/"  Estate,  1085 

(iv)  Occupation,  1085 
(v)  Payment  of  Consideration,  1085 

b.  Payment  of  Rent,  1086 

c.  Taxation,  1086 

(i)  /?i  General,  1086 
(ii)  Ze'W?/        Assessment,  1087 
(ill)  Payment,  1087 
(it)  Persons  Making  Payment,  1088 

d.  Service,  1088 

(i)  //I  General,  1088 
(ii)  Contract  of  Hiring,  1088 
(ill)  TA«  Service,  1089 
(iv)  Effect  of  Residence  Elsewhere,  1089 

e.  Apprenticeship,  1089 

(i)  /ti  General,  1089 
(ii)  Indenture,  1090 
(ill)  Service,  1090 

f.  Holding  Public  Office,  1090 

g.  Military  Settlement,  1091 

(i)  /7i  General,  1091 
(ii)  Considerations  Affecting,  1091 
(m)  Replacing  Settlement  by  Acquiring  Another,  1091 

h.  Residence,  1092 

(i)       General,  1092 

(ii)  Necessity   of,   in    Connection   With   Payment  of 

Taxes,  1092 

(ill)  Necessity  of  Obtaining  Approbation  of  Town  to 


(iv)  Nature  and  Requisites,  1092 
(v)  Determination,  1093 
(vi)  Contimiity,  1093 

(a)  /7i  General,  1093 

(b)  Interruption  by  Imprisonment,  1094 

(c)  Interrup>tion  by  Commitment  to  Insane  Asy- 


lum, 1094 
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(vii^  Cessation  of  Established  Residence,  1094 

3.  Annexation,  Consolidation,  Division,  and  Incorporation  of 

Towns,  1095 

a.  Annexation  and  Detachment,  1095 

b.  Consolidation  or  Division  of  Towns  or  Districts,  1095 

c.  Incorporation,  1096 

d.  Effect  on  Persons  Absent,  1096 

4,  Preventing  Settlement,  1097 

a.  Receiving  Supplies,  1097 

(i)  In  General,  1097 
(ii)  What  Constitutes,  1098 

b.  Warning  Out,  1099 

(i)  In  General,  1099 

(ii)  Requisites  and  Sufficiency,  1099 
(ill)  Service,  1099 
(iv)  Return  and  Record,  1099 

(v)  Operation  and  Effect,  1100 
(vi)  Evidence,  1100 

E.  Derivative  Settlement,  1100 

1.  In  General,  1100 

2.  Husband  and  Wife,  1101 

a.  General  Rule,  1101 

b.  Effect  of  Void  Marriage,  1101 

3.  Parent  and  Child,  1101 

a.  General  Ride,  1101 

b.  Alien   Born    Children   and  Children  Born  in  Other 

States,  1102 

c.  Adopted  Children,  1102 

d.  Illegitimate  Children,  1103 

e.  Insane  Children,  1103 

f.  Adult  and  Emancipated  Children,  1104 

g.  Settlement  of  Mother,  1104 

(i)  In  General,  1104 

(ii)  Acquired  in  Own  Right  After  Death  of  Father,  1104 
(ill)  Acquired  Derivatively  by  Second  Marriage,  1105 

4.  Slaves,  1105 

F.  Loss  and  Change  of  Settlement,  1105 

1.  General  Ride,  1105 

2.  Statutory  Annulment  or  Change,  1100 

3.  Gaining  a  Settlement  in  Another  State,  1106 

4.  Marriage,  1106 

5.  Divorce,  1107 

6.  Fraud  in  Procuring  Change,  1107 
Y.  Aha7),donment  and  Absence,  1107 

G.  Evidence  of  Settlement,  1108 

1.  Prcsiomptions  and  Bttrden  of  Proof  ,  1108 

2.  Admissibility,  1109 

a.  //I  General,  1109 

b.  yl*  to  Change  of  Residence,  1110 

3.  Weight  and  Siiffclency,  1110 
il.  J*ersov.N  Removable,  lilt 

1.  Persons  Chargeable  or  Lilcely  to  Becoms  Chargeable,  1111 

2.  P<'.rsons  FrandMlently  or  Wrongfdly  Brought  Into  Place,  1111 

3.  Transient  Pau})erx,\\Vi, 

\  .  /luli/iridiial  Members  <f  Families,  1112 
T.  I* lace  to  Which  ltemov(d>h',  WVi 
.J.  Aulhor'ily  Id  Ikriiiovr,  {\\:\ 
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K.  Proceeding  For  Removal,  1113 

1.  Jurisdiction,  1113 

2.  Application  For  Removal  and  Proceedings  Thereon,  1113 
L.  Judgment  or  Order  of  Removal,  1114 

1.  Form  and  Requisites,  1114 

a.  In  General,  1114 

b.  Amendahility,  1114 

2.  Discharge  or  Quashing,  1115 

3.  Conclusiveness,  1115 

a.  When     Order    Unajppealed    From    or    Confirmed  on 

Appeal,  1115 

b.  When  Order  Discharged,  1116 

c.  When  Order  QuasJied,  1116 

M.  Execution  of  Order  or  Warrant  of  Removal,  \\\^ 
N.  Review  of  Order  of  Removal,  1117 

1.  Right  of  Review,  1117 

2.  Who  May  Appeal,  1117 

3.  Manner  of  Taking  Appeal,  1117 

4.  Time  For  Taking  Appeal,  1118 

5.  Scope  and  Extent  of  Review,  1118 
O.  Costs  Upon  Removal  Proceedings,  1118 

1.  Tn  General,  1118 

2.  Counsel  Fees,  1119 

3.  Maintenn,nce  Pending  Removal  or  on  Unlawful  Removal,  1119 
P.  Bringing  Pauper  Into  State,  County,  or  Town,  1120 

1.  Wrongful  Removal  in  General,  1130 

2.  Necessity  of  Intent  and  Knowledge,  1120 

3.  Remedies,  1121 

a.  Penalty,  1121 

(i)  Grounds  For  Imposition,  1121 

(ii)  Persons  Liable,  1121 
(ill)  Parties,  1121 

b.  Damages,  1121 

(i)  Forni  of  Action,  1121 
(ii)  Measure  of  Damages,  1131 

4.  Evidence,  1121 

IV.  Support,  Services,  and  expenses,  1133 

A.  Compelling  Support  hy  Relatives,  1133 

1.  Liability  For  Support,  1133 

a.  Nature  and  Extent,  1122 

(i)  In  General,  1133 
(n)  Manner  of  Support,  \i%2 
(ill)       Dependent  on  Ability,  1123 

b.  Persons  Liable,  1133 

c.  Exemption  From  Liability,  1123 

2.  Proceedings  to  Compel  Support,  1133 

a.  Mode  of  Compelling  Support,  1123 

(i)       General,  1123 
(ii)        Requiring  Bond,  1124 

(ill)  Seizure  of  Property  of  Person  Liable  For  Sup- 
port,  1124 

b.  Persons  Entitled  to  Maintain  Proceedings,  1135 

c.  Jurisdiction,  1125 

d.  Notice  and  Opportunity  to  Be  Heard,  1125 

e.  Petition  or  Complaint,  1135 

f.  Order  For  Relief,  1136 
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(i)  Requisites,  1126 
(ii)  Ervforcement,  1126 
(ill)  Appeal  Erom,  1126 
g.  Costs,  mi 

B.  Support  of  Pauper  Slaves,  1127 

C.  Local  Authorities  Liable,  1127 

1.  In  General,  1127 

a.  State  Paupers,  1127 

b.  Liability  of  Counties,  1127 

c.  Liability  of  Place  of  Residence,  1128 

d.  Liability  of  Place  of  Settlement,  1129 

e.  Alteration,  Consolidation,  Annexation,  or  Detachment  of 

Territory,  1129 

(i)  In  General,  1129 

(ii)  A(jreements  on  Alteration,  1130 

2.  Fixing  Liab%lity,  1130 

a.  Ascertainment  and  Adjudication  of  Settlement,  1130 

b.  Adjudication  of  Poverty,  1131 

c.  Removal  and  Order  Therefor,  1131 

d.  Notice,\\Z\ 

(i)  Introduction,  1131 
(ii)  Form  and  Sufficiency,  1132 
(a^       General,  1132 

(b)  Writing,  1132 

(c)  Name  or  Description  of  Pauper,  1133 

(d)  Allegation  of  Settlement,  1133 

(e)  Allegation  of  Chargeability,  1134 

(f)  Statement  of  Expenses  Incurred,  1134 

(g)  Request  to  Remove,  1135 
(hi)  Notice,  by  Whom  Signed,  1135 
(iv)  Service  of  Notice,  1135 

(a)  ^T^on-  TFA^)m  Served,  1135 

(b)  Manner  of  Service,  1135 
(v')  T^'m^  o/"  Giving  Notice,  1136 
(vi)  TFa*««?',  1136 

(a)  Of  Notice,  \\Z& 

(b)  (9/"  Defect  in  Notice,  1137 
(vii)  New  Notice,  When  Necessary,  1137 

e.  Answer  to  Notice,  1138 

(i)  Necessity  and  Requisites,  1138 
(ii)  Effect  of  Failure  to  Serve,  1138 

D.  Liability  of  Pauper  and  Pauper's  Estate,  1138 

E.  Application  For  Relief,  1140 

r.  Order  of  Relief  and  Order  of  Approval,  1140 

1.  (^V^Zer  of  Relief  ,  1140 

a.  Necessity  and  Form,  1140 

b.  Nature  and  Extent  of  Relief  1140 

c.  Validity,  1141 

d.  Conclusiveness,  1141 

e.  A]>}>eal,  1141 

2.  Order  of  Ap2)ro'ml,  ^Hl 

G.  Fwrnixhing  Aid  and  Support  in  General,  1142 

1.  Transients,  1H2 

2.  Neiu'.Hsity  of  Relief,  IM2 

l{.  Ifnanthorized  a,n(l  Vol/imtary  yl  /c/,  11'12 
4.  Effect  of  Fxistence  of  i*rovision  For  Relief y  1148 
u.       Genei'al,  \  \A'>\ 
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b.  After  Notice  to  Town  to  Give  Reliefs  1144 
5.  Nature  and  Extent  of  Reliefs  1144 
H.  Contracts  For  Support,  1145 

1.  Requisites  and  Validity,  1145 

a.  In  General,  1145 

b.  Consideration,  1145 

2.  Construction  and  Operation,  1145 
I.  Support  in  Poorhouses,  1146 

1.  In  General,  1146 

2.  State  Almshouses,  1147 

J.  Services  and  Earnings  of  Pauper,  1147 

1.  Right  Thereto,  1147 

a.  6>/ 1147 

b.  (T/"  Persons  Becoming  Liable  For  Support  hy  Contract 

With  Town,  1147 

c.  Of  Pauper  Himself  1147 

2.  Settlement  Regarding,  1147 
K.  Support  in  Asylums,  1148 

1.  Local  Authorities  Liable,  1148 

2.  Validity  of  Commitment,  1148 

L.  Support  in  Reformatories  and  Prisons,  1148 
M.  Liability  For  Medical  Services,  1149 

1.  /?i  General,  1149 

2.  Natu,re  of  Services  Rendered,  1150 

3.  Contracts  For  Services,  1151 

IN.  Recovery  For  Supplies,  Services,  and  Expenditures,  1151 

1.  Against  Individuals  Liable,  1151 

2.  Against  Local  Authorities  Liable,  1153 

a.  Nature  and  Form  of  Remedy,  1152 

b.  Right  of  Action,  1153 

(i)  -Sy  Town  or  County,  1153 

(a)  Ln  General,  1153 

(b)  T(9  Recover  Money  Paid  Under  MistaTce,  1153 

(ii)  By  Individuals,  1153 

(ill)  Certificate  of  Correctness  of  Charges,  1153 

c.  Conditions  Precedent,  1153 

d.  Defenses,  1154 

(i)  To  Action  by  Town  or  County,  1154 
(ii)  To  Action  by  Individuals,  1154 

e.  Jurisdiction,  1154 

f .  Time  to  Sue  —  Limitations  and  Laches,  1155 

g.  Pleading,  1156 

h.  Evidence,  1157 

(i)  Presumptions  and  Burden  of  Proof,  1157 
(ii)  Admissibility,  1157 
(m)  Weight  and  Sufficiency,  ll?>d, 

i.  Amou7it  of  Recovery,  \lT-,% 

j.  Trial  —  Questions  of  Law  and  Fact,  1159 
k.  J-jp^eaZ,  1160 

CROSS-REFERENCES 

For  Matters  Relating  to  : 

Apprenticeship  of  Pauper,  see  Apprentices. 
Charity  For  Relief  of  Poor,  see  Charities. 
Discharge  of  Poor  Debtor,  see  Executions. 
Indigent : 

Insane  Person,  see  Insane  Persons. 
Soldier,  see  Army  and  Navy. 
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For  Matters  Relating  to  —  {continued') 
la  Fonna  Pauperis : 

Action,  see  Costs  ;  Infants. 

Appeal  From  Justice,  see  Justices  of  the  Peace. 

Defense,  see  Costs  ;  Infants. 
Qualification  of  Voter,  see  Elections. 

Right  of  Town  to  Maintain  Bastardy  Proceedings,  see  Bastards. 
Riglits  and  Liabilities  of  Relatives  With  Respect  to  Dead  Body,  see  Dead 
Bodies. 

Spendthrift,  see  Spendthrifts. 
Yagrant,  see  "Vagrancy. 

1.  DUTY  OF  RELIEF  IN  GENERAL. 

A.  Who  Are  Paupers^  —  l.  In  General.  A  pauper  is  defined  to  be  one  so 
poor  that  he  must  be  supported  at  the  public  expense.^ 

2.  Ability  of  Self-Support.  Where  a  family  is  in  want,  they  are  poor  and 
unable  to  support  themselves,  within  the  meaning  of  the  various  statutes,  although 
the  head  of  tiie  family  earns  enough  for  their  partial  support.^  However,  a  per- 
son who  has  always  been  able  to  support  himself  is  not  a  pauper  within  the  pur- 
view of  the  various  statutes  making  provision  for  the  relief  of  that  class  of 
persons,  although  the  wages  earned  by  him  are  barely  suflBcient  for  that  purpose,* 


1.  Adjudication  of  poverty  as  condition 
precedent  to  fixing  liability  for  support  see 

intra,  IV,  C,  2,  b. 

2.  Bouvier  L.  Diet. ;  Lee  County  v.  Lackie, 
30  Ark.  764,  768;  Hoffen's  Estate,  70  Wis. 
522,  526.  36  N.  W.  407. 

Other  definitions  are :  "  One  so  poor  as 
to  be  unable  to  provide  for  him  or  herself, 
and  having  no  one  of  sufficient  pecuniary 
ability  to  care  for  them."  Whiting's  Case, 
3  Pittsb.    (Pa.)    129,  133. 

"  The  word  '  pauper '  .  .  .  does  not  neces- 
sarily imply  a  person  who  has  actually  received 
support  from  the  town,  as  the  word  in  this 
chapter  is  used  indiscriminately  to  designate 
poor  and  indigent  persons  standing  in  need 
of  relief,  and  poor  persons  likely  to  become 
chargeable,  as  well  as  such  poor  persons  as 
have  actually  received  support  from  the 
town."  Walbridge  v.  Walbridge,  46  Vt.  617, 
625. 

"A  poor  person;  especially  one  so  indigent 
as  to  depend  on  charity  for  maintenance ;  or 
one  supported  by  some  public  provision." 
Webster  Diet,  [quoted  in  Saukville  v.  Graf- 
ton, 68  Wis.  192,  19i5,  31  N.  W.  719]. 

In  Iowa  the  statutory  definition  of  a  poor 
person  is  "  one  who  has  no  property  exempt 
or  otherwise  and  is  unable  because  of  physi- 
cal or  mi^ntal  disability  to  earn  a  living  by 
labor."  Monroe  (bounty  V.  Abegglen,  120 
Iowa  .')3,  57,  105  N.  W.'350. 

"  Poor,"  an  used  in  the  statute  providing 
for  the  relief  of  tlio  ])()()r,  means  persons  so 
coirii)h'tely  deHLitiiU'  of  jjroperty  as  to  require 
.'issistance  from  IIk!  |)iil)lic.  State  v.  Osawkeo 
Tp.,  1-1  Kiiii.  418,  122,  19  Am.  Rep.  99. 

"  Poor  of  the  county." —  .ludgo  Breeso,  de- 
fining wliiit  is  nieiiiit  by  the  pliruHi"  "  ])0()r  of 
ih<i  county,"  Hiiid  (hat  they  are  those  who 
are  "  in  legal  (•oiitein|)lat ion  .  .  .  depcndcMit 
upon  jdihlie.  charity;  in  other  words,  th(>y 
lire  tlie  pmiiiers  who  ai'(!  maintained  liy  ta.xes 
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levied  on  the  people,  or  by  the  income  from 
the  public  property."  Heuser  v.  Harris,  42 
111.  425,  436. 

3.  Old  Saybrook  v.  Milford,  76  Conn.  152, 
56  Atl.  496;  New  Hartford  v.  Canaan,  52 
Conn.  158 ;  Lyme  v.  East  Haddam,  14  Conn. 
394;  Portland  v.  Wilton,  15  Me.  363;  Ply- 
mouth V.  Haverhill,  69  N.  H.  400,  46  Atl. 
460.  See  also  St.  Johnsbury  v.  Waterford, 
15  Vt.  692,  holding  that  the  ability  of  pau- 
pers to  maintain  themselves  is  a  pecuniary 
ability,  and  is  not  affected  by  the  manner 
in  which  they  have  previously  disposed  of 
their  property,  if  the  disposition  has  been 
so  made  as  to  be  binding  on  them. 

No  person  can  be  chargeable  to  a  town 
while  he  has  the  means  of  supporting  himself. 
—  The  question  whether  a  person  is  charge- 
able to  a  town  as  a  pauper  does  not  depend 
merely  upon  the  fact  that  such  person  has 
been  furnished  relief,  but  upon  the  to\Tn's 
legal  obligation  to  do  so.  Stewart  v.  Sher- 
man, 5  Conn.  244;  Handlin  i'.  Morgan 
County,  57  Mo.  114;  Ludlow  v.  Weathersfield, 
18  Vt."  39;  Randolph  v.  Braintree,  10  Vt.  436; 
Londonderrv  V.  Acton,  3  Vt.  122;  Holland  v. 
Belgium,  6(i  Wis.  557,  29  N.  W.  558. 

When  any  temporary  support  is  given  to  a 
poor  person,  it  is  in  all  cases  a  question  of 
fact,  wlietluu-  such  ])oor  person  was,  at  the 
time  the  support  was  so  furnished,  a  pauper 
within  the  meaning  of  the  statute.  Holland 
r.  Belgium,  66  Wis.  557,  29  N.  W.  558;  Port 
Washington  Saukville,  62  Wis.  454,  22 
N.  W.  717.  See  nlso  Cilligan  i;.  Grattan,  63 
Nebr.  242.  88  N.  W.  477. 

4.  Ostlnnd  v.  Porter,  4  Dak.  98,  25  N.  W. 
731;  Lander  (\ninty  v.  Humboldt  County, 
21  Nev.  Mr>,  32  Piic.  849  (holding  that  a 
laboring  nuui  who  has  always  been  able  to 
make  a  living,  and  who,  until  his  last  siek- 
nesH,  has  never  hail  (x^easion  to  ask  or  re- 
ceive charity,   although  without  money  or 
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and  a  fortiori  is  lie  not  a  pauper  where  his  earnings  are  more  than  enough  for 
liis  support.^ 

3.  Ability  of  Person  Liable  For  Support.  A  child  having  parents  of  suf- 
licietit  ability  to  support  it  is  not  a  pauper,  within  the  meaning  of  the  various 
statutes/  and  the  same  is  the  case  where  tlie  child  has  grandparents  of  sufficient 
abiUty  to  support  it,  under  a  statute  making  them  liable  for  such  support.''  On 
the  other  hand,  a  minor  child  does  not  necessarily  become  a  pauper  by  reason  of 
the  mere  pauperism  of  his  parents.^  Nor  can  the  wife  of  a  man  owning  a  valu- 
able equity  of  redemption  whicli  can  be  made  available  for  her  support  be 
cliargeable  to  a  town  as  a  pauper.^ 

4.  Amount  of  Property  Owned.  The  rule  has  been  laid  down  in  some  cases 
that,  where  a  person  is  possessed  of  property  not  absolutely  indispensable  for  daily 
use,  he  must  apply  it  to  his  support  by  sale  or  by  way  of  security,  and  cannot, 
while  possessing  such  property,  be  regarded  as  a  pauper,  in  the  sense  that  the 
word  is  used  in  the  statutes.'"  However,  the  better  rule,  and  one  most  in  conso- 
nance with  the  spirit  actuating  the  enactment  of  such  statutes,  seems  to  be  that  it 
is  not  necessary,  in  order  to  entitle  a  person  to  relief  as  a  pauper,  that  he  should 
be  altogether  destitute  of  property,  but  that  all  that  is  necessary  to  entitle  him  to 
such  relief  is  to  show  that  he  does  not  possess  sufficient  j)roperty  for  his 
maintenance  and  support. 

5.  Receiving  Aid  or  in  Need  of  Relief  From  Public  Authorities.'*  Adult  per- 
sons of  sound  mind  cannot  be  made  paupers  against  their  will;  and  to  constitute 
pauper  supplies,  the  supplies  must  be  applied  for,  or  received  with  a  full  knowl- 
edge of  their  nature.'^  But  the  fact  of  a  person  knowingly  or  voluntarily 
receiving  support  from  a  county,  town,  or  municipality  will  constitute  him  a 


property  with  which  to  pay  the  expense  of 
that  sickness,  is  not  a  pauper  within  the 
meaning  of  Gen.  St.  §  1988,  providing  that 
one  county  may  recover  from  another  county 
for  assistance  given  a  "  pauper  "  resident  of 
the  latter)  ;  Wood  v.  Simmons,  51  Hun 
(N.  Y.)  325,  4  N.  Y.  Suppl.  368;  Beach  v. 
Marion  Tp.,  2  Ohio  Dec.  (Reprint)  221,  2 
West.  L.  Month.  95;  Holland  v.  Belgium,  66 
Wis.  557,  29  N.  W.  558. 

5.  Jenness  v.  Emerson,  15  N.  H.  486.  And 
see  Wilson  v.  Broolis,  14  Pick.  (Mass.)  341, 
holding  that,  where  a  person  who  had  been 
supported  by  liis  town  as  a  pauper  had  bodily 
health  and  strength,  although  of  small  men- 
tal capacity,  and  was  able  to  earn  more  than 
enough  to  support  himself,  and  had  found  an 
emploj'er,  he  was  no  longer  a  pauper. 

6.  Litchfield  v.  Londonderry,  39  N.  H. 
247.  See  also  Peters  v.  Westborough,  20 
Pick.  (Mass.)  506. 

7.  Whiting's  Case,  3  Pittsb.  (Pa.)  129. 

8.  Jenness  v.  Emerson,  15  N.  H.  486. 

9.  Chelsea  v.  Brookfield,  27  Vt.  587. 

10.  Peters  v.  Litchfield,  34  Conn.  264 
(holding  that  a  person  who  has  any  interest 
in  real  estate,  although  not  sufficient  to  sup- 
port him,  is  not  entitled  to  support  as  a 
pauper)  ;  Stewart  v.  Sherman,  4  Conn.  553; 
Ettrick  V.  Bangor,  84  Wis.  256,  54  N.  W. 
401:  Ehine  v.  Sheboygan,  82  Wis.  352,  52 
N.  W.  444.  See  also  Livingston  County  v. 
Oakland  County,  141  Mich.  667,  104  N.  W. 
978,  holding  that  persons  who,  when  they 
removed  from  one  county  to  another,  were 
well  and  strong,  had  considerable  household 
furniture,  some  sixty  dollars  in  money,  and 
sufficient   provisions  to   support  themselves 


and  their  family  a  few  months,  were  not 
then  paupers. 

11.  Connecticut. —  Fish  v.  Perkins,  52 
Conn.  200;  New-Milford  v.  Sherman,  21  Conn. 
101 ;  Wallingford  v.  Southington,  16  Conn. 
431,  435,  where  the  court  said:  "We  can- 
not think,  that  the  law  upon  this  subject  is 
so  rigid,  that  if  a  poor  man  owns  a  miser- 
able hovel,  used  as  a  shelter  for  his  family, 
he  must  sell  it,  provided  it  is  of  any  value 
whatever,  before  he  can  properly  call  upon 
the  selectmen  of  a  town  to  assist  him  in 
procuring  medicine  and  bread  for  his  sick 
and  famishing  children.  .  .  .  Such  a  rule 
would  be  harsh  and  inconvenient." 

Illinois. —  Big  Grove  v.  Fox,  89  111.  App. 
84;  Eshelman  v.  Clinton  County,  88  111.  App. 
566. 

Iowa. —  See  Jasper  County  v.  Osborn,  59 
Iowa  208,  13  N.  W.  104. 

Maine. —  Appleton  v.  Belfast,  67  Me.  579. 

Massachusetts. —  Sturbridge  v.  Holland,  11 
Pick.  459. 

Tslew  Hampshire. — Poplin  v.  Hawke,  8  N.  H. 
305. 

Isfew  York. — Bartlett  v.  Acker  man,  21  N.  Y. 
Suppl.  53. 

yermow f.—  Blodgett  v.  Lowell,  33  Vt.  174. 
See  also  Hardwick  v.  Pawlet,  36  Vt.  320. 
See  38  Cent.  Dig.  tit.  "Paupers,"  §  4. 

12.  Receipt  of  supplies  as  preventing  ac- 
quisition of  settlement  see  infra,  III,  D,  4,  a. 

13.  Bucksporf  v.  Gushing,  69  Me.  224. 
The  families   of  absent  soldiers,  in  the 

service  of  the  United  States,  when  standing 
in  need  of  assistance,  do  not  incur  the  disa- 
bilities of  pauperism  by  receiving  supplies 
from  the  cities  or  towns  where  such  soldiers 
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technical  pauper;'^  and  wliere  necessary  aid  is  furnished  one,  by  the  public 
authorities,  with  his  knowledge,  for  the  support  of  a  person,  tlie  burden  of  whose 
support  the  law  imposes  upon  him,  he  is  himself  a  pauper.'^  The  question 
whether  a  person  is  chargeable  to  a  town  as  a  pauper  does  not  depend  merely 
upon  the  fact  that  they  have  furnished  him  relief,  but  likewise  uj^on  their  legal 
obligation  to  do  so.'^ 

6.  Transient  Poor  Persons.  In  many  adjudicated  cases  the  distinction  exist- 
ing between  paupers  and  non-resident  persons  falling  sick  within  a  county,  not 
having  money  or  property  with  which  to  support  themselves,  is  fully  recognized 
and  sustained,  the  latter  not  being  considered  paupers  within  the  meaning  of  the 
poor  laws." 

B.  Constitutional  and  Statutory  Ppovisions.^^  Legislative  bodies,  in  the 
exercise  of  the  power  of  taxation  and  police  regulation,  may  impose  upon  counties, 
towns,  and  municipalities  the  burden  of  the  relief  and  support  of  all  sick,  infirm, 
and  disabled  paupers  within  their  limits.''®  They  may  likewise  impose  such 
burdens  upon  individuals.^"  In  some  jurisdictions  it  is  held  that  statutes  provid- 
ing for  the  maintenance  of  paupers,  being  enacted  in  the  interests  of  humanity, 
must  be  liberally  construed  to  effectuate  the  benevolent  policy  of  the  legislature.^"^ 
Such  statutes,  like  constitutional  provisions,  always  operate  prospectively,  and  not 
retroactively,  unless  the  words  used  or  the  objects  to  be  accomplished  indicate 


resided  at  the  time  of  their  enlistment.  Vea- 
zie  V.  China,  50  Me.  518. 

14.  Hunnewell  v.  Hobert,  40  Me.  28;  Cross- 
man  V.  New  Bedford  Sav.  Inst.,  160  Mass. 
503,  30  N.  E.  477  (although  an  honorably 
discharged  soldier)  ;  Hutchings  v.  Thompson, 
10  Cush.  (Mass.)  238;  Sandlake  v.  Berlin, 
2  Cow.  (N.  Y.)  485. 

Supplies  furnished  to  family. —  Supplies 
furnished  to  a  family  by  overseers  of  the 
poor  will  be  considered  as  furnished  to  all 
the  members  living  with  such  family,  includ- 
ing those  of  full  age,  and  not  subject  to  the 
control  of  any  other  member  of  it.  Corinth 
V.  Lincoln,  34  Me.  310. 

15.  Tremont  v.  Mt.  Desert,  36  Me.  390; 
Gilnianton  v.  Sanbornton,  56  N.  H.  336. 

Stepchild. — A  man  is  under  no  legal  ob- 
ligation to  support  his  stepchild,  and  the 
fact  that  such  child  receives  aid  from  a  town 
as  a  pauper,  upon  the  application  of  the 
stepfather,  will  not  make  the  latter  a  pauper. 
Brookfield  v.  Warren,  128  Mass.  287. 

Determination  of  pauperism. —  Before  over- 
seers of  the  poor  can  make  an  adjudication, 
under  Mass.  St.  (1793)  c.  59,  that  a  parent 
is  unable  to  take  care  of  a  child,  it  is  proper, 
if  not  necessary,  that  they  should  give  such 
parent  notice,  and,  if  he  wishes  it,  a  hear- 
ing. Reidell  v.  Morse,  19  Pick.  (Mass.) 
358. 

16.  Ludlow  V.  Wcathorsfiold,  18  Vt.  39. 

17.  Perry  County  v.  Du  Quoin,  99  111.  479; 
La  Salle  County  'v.  lleynolds,  49  111.  180; 
Ijindcu-  (  oiiiity  V.  Humboldt  (bounty,  21  Nov. 
415,  Wl  T'ac.  849.  And  hoc  Loo  "t^ounty  v. 
Laekie,  30  Ark.  704. 

18.  As  to  settlement  and  removal  of  pau- 
pers HCt!  infra.  III. 

vStatute  as  to  support  of  pauper  as  impair- 
ment of  vested  right  we  CoNHTirii'i'ioNAii 
Law,  K  Cyc.  908. 

10.  l'co|.lc  V.  Hill.  103  III.  IH(1,  1(1  N.  10. 
790,  30   \j.   It.  A.  031;  WcbHtcr  v.  UapidcH 
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Parish  Police  Jury,  51  La.  Ann.  1204,  25 
So.  988,  holding  that  Const.  (1879)  art.  202, 
providing  that  the  taxing  power  may  be  ex- 
ercised by  the  general  assembly  for  state 
purposes,  and  by  parishes  under  authority 
granted  to  them  by  the  general  assembly  for 
parish  purposes,  when  construed  with  arti- 
cle 163,  providing  that  the  general  assembly 
shall  make  it  obligatory  on  each  parish  to 
support  all  infirm,  sick,  and  disabled  pau- 
pers residing  within  its  limits,  warrants  the 
adoption  of  Act  No.  157  of  1894,  requiring 
the  parishes  to  pay  the  expense  of  treatment 
at  the  Keely  Cure  Institute  of  persons  who 
are  themselves  unable  to  pay  therefor. 

20.  People  v.  Hill,  163  111.  186,  46  N.  E. 
796,  36  L.  R.  a.  634,  holding  that  Rev.  St. 
c.  107  (Paupers  Act),  §  3,  which  imposes 
on  a  brother  or  sister,  if  of  sufficient  ability, 
as  well  as  on  relatives  in  direct  line,  a  lia- 
bility for  the  support  of  a  poor  person  un- 
able to  earn  a  livelihood  in  consequence  of 
bodily  infirmity,  idiocj',  lunacy,  or  other 
unavoidable  cause,  provided  pauperism  is  not 
caused  by  intemperance  or  other  bad  conduct, 
is  within  the  legislative  power  of  a  state,  and 
is  valid. 

Estate  of  decedent  without  relatives. —  The 

New  Jersey  statute  (Revision,  p.  397,  §  9) 
requires  an  administrator  of  one  dying  with- 
out relatives  to  pay  the  interest  on  his  es- 
tate annually  to  the  overseer  of  the  poor  for 
the  use  of  the  poor  of  the  township,  and,  if 
at  the  expiration  of  seven  years  no  relatives 
claim  the  money,  to  pay  the  principal  and 
aecnnnilaied  interest  to  the  overseer  of  the 
])()()r  for  the  use  of  the  township,  ajid  it  has 
b(>(>n  held  iliiit  tlicse  lust  words  nuist  be  con- 
sl  vucd  ti)  iiionn  for  the  use  of  the  ]>oor.  In  re 
.loncH,  8  N.  J.  L.  J.  310. 

21.  Bench  v.  Marion  Tp.,  2  (1hio  Dee.  (Ro- 
|)rMi(,)  221,  2  West.  L.  Moiiili.  95;  Ogden  City 
r.  Weber  County,  20  lUah  129,  72  Pac. 
433. 


PA  UPER8 


[30  Cyc]  1067 


that  a  retroactive  operation  was  intended.^^  Since  repeal  by  implication  is  not 
favored,^  an  intent  to  repeal  a  pauper  statute  must  be  clearly  expressed,  or 
necessarily  implied,  to  eflfect  such  repeal.^ 

C.  Duties  of  Public  Authorities.  At  common  law  the  public  authorities 
were  not  liable  for  the  support  of  paupers.  The  liability  of  a  county  or  municipal 
corporation  for  the  relief  and  support  of  its  indigent  poor  is  purely  statutory,  and 
to  render  a  county  or  municipality  liable,  the  case  must  come  fairly  within  the 
terras  of  the  statute.^  In  practically  everj  jurisdiction,  statutes  have  been 
enacted  requiring  counties,  towns,  and  municipal  corporations  to  furnish  neces- 
sary relief  to  paupers  resident  or  having  a  legal  settlement  therein.^®  Likewise, 
in  many  jurisdictions,  the  statutes  require  counties,  towns,  and  municipal  corpora- 
tions to  furnish  adequate  and  immediate  relief  to  any  pauper  temporarily  residing 
therein,  without  reference  to  the  ultimate  liability  of  any  other  county,  town, 
municipality,  or  person  for  such  pauper's  support.''" 

II.  POOR  LAW  DISTRICTS  AND  OFFICERS. 

A.  Creation  and  Existence  of  Districts.  Upon  the  enactment  of  a  statute 
having  for  its  object  the  establishment  of  a  general  system  for  the  relief  of  the 


22.  Stone  v.  Stone,  32  Conn.  142 ;  Wethers- 
field  V.  ISIontague,  3  Conn.  507 ;  Brunswick 
X).  Litchfield,  2  Me.  28  (holding  that  where 
the  marriage  of  a  female  pauper  was  ren- 
dered valid  by  the  operation  of  the  resolve 
of  March  19,  1821,  her  derivative  settlement, 
thus  gained,  could  not  operate  to  oblige  the 
town,  thus  newly  charged  with  her  support, 
to  pay  for  supplies  furnished  prior  to  the 
passage  of  the  resolve)  ;  Worcester  v.  Barre, 
138  Mass.  101. 

23.  People  v.  St.  Lawrence  County,  103 
N.  Y.  541,  9  N.  E.  311.  And  see  Constitu- 
tional Law,  8  Cyc.  748. 

24.  Smith  v.  People,  65  III.  375 ;  Nissley  v. 
Lancaster  County,  27  Pa.  Super.  Ct.  405; 
Delaware  Tp.  v.  Zerbe  Tp.,  3  Pa.  Co.  Ct.  643 
(holding  that  the  Pennsylvania  act  of  June 
13,  1836,  section  6,  requiring  an  order  for  re- 
lief to  be  obtained  from  and  approved  by  two 
magistrates,  is  not  repealed  by  the  act  of 
May  13,  1879,  which  provides  for  relief  with- 
out an  order  in  poor  districts  where  directors 
of  the  poor  are  appointed  by  the  court  of 
quarter  sessions)  ;  Philadelphia  Nathans, 
4  Pa.  L.  J.  249. 

Statute  held  to  repeal  former  provision  see 
Barnet  v.  Woodbury,  40  Vt.  266. 

25.  Illinois. —  Perry  County  v.  Du  Quoin, 
99  111.  479. 

Iowa. —  Cooledge  v.  Mahaska  County,  24 
Iowa  211. 

Maine. —  Davis  v.  Milton,  90  Me.  512,  38 
Atl.  539;  Augusta  V.  Chelsea,  47  Me.  367; 
Blakesburg  v.  Jefferson,  7  Me.  125. 

Massachusetts. —  Miller  v.  Somerset,  14 
Mass.  396;  Mitchell  v.  Cornville,  12  Mass. 
333. 

Nevada. —  Lander  County  v.  Humboldt 
County,  21  Nev.  415,  32  Pac.  849. 

New  Hampshire. —  Otis  v.  Strafford,  10 
N.  H.  352. 

South  Dakota. —  Hamlin  County  v.  Clark 
County,  1  S.  D.  131,  45  N.  W.  329. 

Utah. —  Ogden  City  v.  Weber  County,  26 
Utah  129,  72  Pac.  433. 


See  38  Cent.  Dig.  tit.  "  Paupers,"  §  10. 

26.  Clay  County  v.  Plant,  42  111.  342;  Sea- 
graves  V.  Alton,  13  111.  366;  La  Salle  County 
V.  South  Ottawa,  12  111.  480;  Crossman  v. 
New  Bedford  Sav.  Inst.,  160  Mass.  503,  36 
N.  E.  477;  Granville  v.  Southampton,  138 
Mass.  256 ;  Grim  v.  Haycock  Tp.,  1  Pa.  Dist. 
815;  Armstrong  v.  Berwick  Borough  Over- 
seers, 10  Pa.  Co.  Ct.  337. 

27.  Connecticut. —  Trumbull  v.  Moss,  28 
Conn.  253. 

Illinois. —  Kankakee  v.  McGrew,  178  111. 
74,  52  N.  E.  893. 

Nerv  Hampshire. —  Moultonborough  v.  Tuf- 
tonborough,  43  N.  H.  316. 

Neiu  York. —  Goodale  v.  Lawrence,  88  N.  Y. 
513,  42  Am.  Rep.  259;  People  v.  Emigration 
Com'rs,  15  How.  Pr.  177. 

Ohio. —  Cincinnati  Tp.  v.  Ogden,  5  Ohio  23. 

Pennsylvania. —  Taylor  v.  Shenango,  114 
Pa.  St.  394,  6  Atl.  475;  Nippenose  Tp.  v. 
Jersey  Shore,  48  Pa.  St.  402 ;  Milton  v.  Wil- 
liamsport,  9  Pa.  St.  46. 

South  Dakota. —  Hamlin  County  v.  Clark 
County,  1  S.  D.  131,  45  N.  W.  329. 

In  Connecticut  it  is  provided  by  statute 
(Laws  (1878),  c.  94,  §  3),  that  all  persons 
needing  relief,  and  having  no  settlement  in 
any  town  in  the  state,  shall  be  state  paupers, 
and  shall,  when  needing  relief,  be  provided 
for  by  the  controller  "  for  the  period  of  six 
months  after  they  come  into  this  state,"  and 
it  has  been  held  under  this  statute  that  the 
period  intended  was  the  first  six  months  of 
their  pauperism,  and  not  the  first  six  months 
after  their  arrival  in  the  state.  Marlborough 
V.  Chatham,  50  Conn.  554. 

A  transient  pauper,  under  the  Vermont  stat- 
ute, is  a  person  who  is  suddenly  taken  sick,  or 
lame,  or  is  otherwise  disabled  and  confined 
at  any  house  in  any  town,  or  is  committed 
to  jail,  and  is  in  need  of  relief,  away  from 
the  town  in  which  he  resided.  New  Haven  v. 
Middlebury,  63  Vt.  399,  21  Atl.  608.  And  see 
Vershire  v.  Hyde  Park,  64  Vt.  638,  25  Atl. 
431;   ]N*Rcoon  v.  Berlin,  49  Vt.   13,  where 
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poor  in  a  designated  county,  or  throughout  the  state,  local  statutes,  repugnant 
thereto,  providing  for  tlie  maintenance  of  the  poor  in  a  county,  town,  or  borough, 
are  thereby  repealed,  and  the  management  and  control  of  the  poor  of  such 
borough  is  vested  exclusively  in  the  boards  and  officers  designated  by  the  later  act,^ 
unless  expressly,  or  by  clear  implication,  exempted  from  repeal.^ 

B.  Appointment  and  Election  of  Officers —  l.  In  General.  Matters  relat- 
ing to  the  election^  or  appointment^'  of  officers  of  a  poor  law  district  depend 
for  the  most  part  upon  the  particular  statutory  provisions. 

2.  To  Fill  Vacancy.  Sometimes  a  vacancy  is  required  to  be  filled  by 
election,^^  and  sometimes  by  appointment.^*  In  order  to  justify  an  election  ^  or 
appointment^^  it  is  of  course  necessary  that  a  vacancy  exist.  Hence  an  election  ^ 
or  appointment*'''  to  fill  a  supposed  vacancy,  caused  by  the  expiration  of  the 
incumbent's  term,  when  in  fact  such  term  has  not  expired,  is  invalid.  Likewise 
an  appointment  to  fill  a  supposed  vacancy,  caused  by  an  unlawful  removal  of  an 
existing  officer,  is  invalid.*^  A  statute  conferring  the  power  to  appoint  and  fill  a 
vacancy  must  be  strictly  construed  when  the  power  is  exercised,  and  a  failure 
to  observe  a  mandatory  requirement  of  the  statute  renders  the  appointment 
invalid.*^ 

C.  Elig-ibility  and  Qualification.  The  question  of  ehgibility  of  a  person  to 
be  officer  of  a  poor  law  district  depends  upon  the  same  principles  that  apply  to 
other  public  officers.^"  The  disqualification  of  a  person  for  the  office  of  super- 
intendent of  the  poor  by  reason  of  his  holding  another  office  must  be  determined 


the  pauper  was  lield  not  to  be  "  transient," 
within  the  meaning  of  the  statute. 

28.  Illinois. —  Burke  v.  Monroe  County,  77 
111.  610. 

Indiana. —  Bartholomew  County  v.  Wright, 
22  Ind.  187. 

Minnesota. —  Cordova  v.  Le  Sueur  Center, 
74  Minn.  515,  77  N.  W.  290,  430,  where,  by 
Spec.  Laws  (1881),  Ex.  Sess.  c.  221,  each 
township  in  Le  Sueur  county  was  required  to 
support  its  own  poor,  and  the  villages  of 
such  county  remained  a  part  of  the  town- 
ship in  which  they  were  situated,  for  the 
purpose  of  supporting  the  poor.  By  Spec. 
Laws  (1885),  c.  71,  this  duty  devolved  "  upon 
the  several  town  boards,  boroughs  and  village 
councils,"  and  it  was  held  that  each  village 
or  borough  thus  became  a  separate  district, 
liable  for  the  support  of  its  own  poor. 

New  York. —  People  v.  Fitch,  148  N.  Y.  71, 
42  N.  E.  520  [affirming  89  Hun  310,  35  N.  Y. 
Suppl.  193]. 

Pennsylvania. —  Com.  v.  Summerville,  204 
Pa.  St.  300,  54  Atl.  27,  holding  that  the  act 
of  June  4,  1870  (Pamphl.  Laws  78),  being 
an  act  to  create  poor  districts,  and  to  au- 
tliorize  the  erection  of  buildings  for  the  re- 
lief of  tlie  poor,  was  intended  to  establish 
a  general  system  for  the  relief  of  the  poor 
without  the  state,  and  rop(>.!il(>(l  local  acts 
of  Marcli  21,  1805  (Paniphl.  Laws  501),  April 
11,  ]8()(i  (I'niiiphl.  LawH  (108),  and  April  10, 
187.')  (I'liinphl.  Laws  7(i3),  giving  the  coni- 
missioncrH  of  Clmion  county  authority  to 
act  as  <li rectors  of  the;  ])()or  of  Hucli  county, 
and  j)rovi(lirig  for  tlic  (M'cction  by  tlicni  of 
n('(!fHH;ii'y  liuildiiigH  for  the  reception  and  cni- 
ployriicnt  of  the  [)()or.  Sec  nlHo  Mclvin 
SumMicivillc,  210  I'a.  St.  41,  5i)  All  483, 
holding  tliiit  tiic  ))oor  (listrict  created  l)y 
the  !.ct  of  .(line  4,  J879  (I'nniplil.  hnwH  78)". 
for  wliic.li  boundarios  are  tlic^  Hanic  as  that 
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of  the  county,  is  a  separate  quasi-municipal 
corporation. 

See  38  Cent.  Dig.  tit.  "  Paupers,"  §  12. 

29.  Atlantic  County  v.  Tilton,  39  N.  J.  L. 
605;  People  v.  St.  Lawrence  County,  103 
N.  Y.  541,  9  N.  E.  311,  holding  that  the 
enactment  of  Laws  (1882),  c.  28,  making  the 
town  of  Oswegatchie  a  separate  and  distinct 
poor  district,  did  not  operate  as  a  repeal  of 
Laws  (1846),  c.  245,  by  which  the  privilege 
extended  to  the  supervisors  of  that  county 
to  adopt  the  Livingston  county  act,  abolish- 
ing the  distinction  between  to^vn  and  county 
poor;  the  two  acts  not  being  repugnant  to 
each  other,  and  repeals  by  implication  not 
being  favored. 

30.  Lyman  v.  Kennebunkport,  83  Me.  219, 
22  Atl.  102,  where  tlie  court  holds  that  the 
election  by  a  town  of  only  one  overseer  of 
the  poor  is  valid  under  a  statute  giving  the 
right  to  choose  not  exceeding  twelve. 

31.  Board  of  Sup'rs  v.  People,  49  111.  App. 
309  (poor  master  of  town)  ;  Com.  v.  Dickert, 
196  Pa.  St.  234,  45  Atl.  1058  (poor  director 
of  poor  district)  ;  Chadduck  v.  Burke,  103 
Va.  694,  49  S.  E.  970. 

32.  People  v.  Comstock,  78  N.  Y.  356. 

33.  Com.  V.  Dickert,  195'  Pa.  St.  234,  45 
Atl.  1058. 

34.  Pcojilo  V.  Comstock,  78  N.  Y.  366. 

35.  People  r.  Ingham  County,  36  Mich. 
416;  Chadduck  v.  Burke,  103  Va.  694,  49 
S.  E.  976. 

36.  P("oi)lo  r.  Comstock,  78  N.  Y.  356. 

37.  Chadduck  P.  Burke,  103  Va.  694,  49 
S.  10.  97(i. 

38.  Peojilo  V.  Ingham  County,  36  Mich. 
410. 

39.  Chadduck  r.  Burko,  103  Va.  694,  49 
S.  K.  076. 

40.  Soo,  pnnorally,  Okh'iokuh. 

County  physician. —  Tlio  words,  "  suitable 
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by  his  status  at  the  time  of  the  election  held  to  fill  the  office  of  superintendent, 
and  hence  his  subsequent  resignation  from  such  other  office  will  not  remove  his 
disabiUtj.^^  Altliough  the  statute  provides  that  honorably  discharged  Union 
soldiei-s  shall  be  preferred  for  appointment,  the  appointment  of  another  applicant 
as  poor  officer  by  a  board  having  the  selection  of  a  fit  person  to  fill  such  office, 
after  a  determination  in  good  faith  of  his  superior  fitness  as  compared  with  a  dis- 
chaj'ged  soldier,  is  not  reviewable.''^  It  is  usually  provided  that  before  entering 
upon  the  discharge  of  his  duties  the  overseer  of  a  poor  law  district  shall  give  an 
official  bond/^ 

D.  Tepm  of  Office.  The  terms  of  officers  of  the  poor  law  district  are  regu- 
lated by  statute,^*  and  are  liable  to  be  changed  at  any  time  by  the  legislature/* 
When  tlie  law  provides  that  a  poor  officer  shall  hold  office  until  his  successor  is 
qualified,  the  period  between  the  expiration  of  his  regular  term  and  the  quali- 
fication of  his  successor  is  as  much  a  part  of  the  incumbent's  term  of  office  as  the 
fixed  statutory  term.^^ 

E.  Removal^'' —  l.  Power  to  Remove.  A  general  authority  to  remove  a  poor 
officer  will  not  be  implied  as  a  consequence  of  the  power  to  appoint.*^  Usually 
the  power  to  remove  is  regulated  by  statute,^*  and  where  such  is  the  case  can  be 
exercised  only  within  the  prescribed  limits.™ 

2.  Grounds  of  Removal.  Where  express  provision  of  law  is  made  for  removal, 
the  power  so  to  do  can  be  exercised  for  no  other  causes  than  those  specified.^'  It 
is  misfeasance  in  office,  authorizing  the  removal  of  a  poor  officer,  to  use  his  official 
power  and  the  poor  fund  to  coerce  the  recipients  of  his  favor  to  vote  under  his 
direction ;  or  not  to  refund  to  the  treasurer  of  the  poor  law  district  money 
which  has  been  paid  to  him  by  persons  to  whom  he  has  afforded  temporary 
relief ;  ^  or  to  draw  orders  on  the  treasury  of  the  poor  law  district  in  favor  of 
persons  without  whose  knowledge  he  himself  draws  the  money,  and  compel  the 
payees  to  take  from  himself  at  exorbitant  prices  such  goods  as  he  sees  fit  to  give 
them.^ 


graduate  in  medicine,"  as  used  in  the  county 
government  act  requiring  the  board  of  super- 
visors to  appoint  some  suitable  graduate  of 
medicine  to  attend  the  indigent  sick  and  de- 
pendent poor  of  the  county,  mean  a  person 
legally  licensed  to  practise  medicine  under 
the  laws  of  the  state,  and  are  not  confined  to 
college  graduates.  iPeople  v.  Eichelroth,  78 
Cal.  141,  20  Pac.  364,  2  L.  E.  A.  770. 

41.  People  V.  Clute,  12  Abb.  Pr.  N.  S. 
(N.  Y.)  399. 

42.  People  v,  Alms-House  Com'rs,  65  Hun 
(N.  Y.)  169,  20  N.  Y.  Suppl.  21. 

43.  People  v.  Ingham  County,  36  Mich. 
416 ;  South  Williamsport  Borough  v.  Miller, 
20  Pa.  Super.  Ct.  266. 

Duty  to  approve  official  bond. —  Where  a 
poor  master  is  appointed  by  a  city  council 
for  a  town,  organized  out  of  a  part  of  the 
territory  of  the  city,  under  the  act  of  May 
23,  1877,  the  duty  of  approving  his  official 
bond  does  not  devolve  upon  the  board  of  su- 
pervisors of  the  county.  Board  of  Sup'rs  v. 
People,  49  111.  App.  369. 

44.  People  v.  Ingham  County,  36  Mich. 
416;  Com.  V.  Bowditch,  217  Pa.  St.  627,  66 
Atl.  867;  South  Williamsport  Borough  v. 
Miller,  20  Pa.  Super.  Ct.  266. 

Keeper  of  almshouse. — County  superintend- 
ents of  the  poor  have  no  right  to  fix  by  con- 
tract the  duration  of  the  term  of  a  keeper  of 
an  almshouse  employed  by  them,  since  such 
keeper  is  plainly  in  the  public  service  as  an 


employee  merely,  and  not  as  an  officer. 
Abrams  v.  Horton,  18  N.  Y.  App.  Div.  208, 
45  N.  Y.  Suppl.  887. 

45.  People  v.  Weldon,  14  N.  Y.  Suppl.  447; 
South  Williamsport  Borough  v.  Miller,  20 
Pa.  Super.  Ct.  266. 

46.  Chadduck  v.  Burke,  103  Va.  694,  49 
S.  E.  976. 

47.  See,  generally,  on  this  subject,  MuNici- 
PAi.  COKPOBATIONS,  28  Cyc.  432  et  seq. 

48.  People  v.  Ingham  County,  36  Mich. 
416.  See  also  as  bearing  on  this  proposition 
Municipal  Coepoeations,  28  Cyc.  433,  notes 
8?,  89. 

49.  Gager  v.  Chippewa  County,  47  Mich. 
167,  10  N.  W.  186;  People  v.  Ingham  County, 
36  Mich.  416. 

50.  People  v.  Ingham  County,  36  Mich. 
416,  where  an  attempted  removal  of  a  county 
superintendent  of  the  poor  by  the  board  of 
supervisors  was  declared  invalid  because  not 
made  on  either  of  the  grounds  specified  by 
the  statute,  and  because  the  resolution  of  re- 
moval failed  to  receive  the  vote  required  by 
statute. 

51.  People  V.  Ingham  County,  36  Mich. 
416. 

52.  Gager  v.  Chippewa  County,  47  Mich. 
167,  10  N.  W.  186. 

53.  Gager  v.  Chippewa  County,  47  Mich. 
167,  10  N.  W.  186. 

54.  Gager  v.  Chippewa  County,  47  Mich. 
167,  10  N.  W.  186. 
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3.  Proceedings  to  Remove.  The  proceeding  for  removal  of  an  officer  of  a  poor 
law  district  is  of  a  quasi-judicial  nature/'^  The  officer  is  entitled  to  notice  or  the 
charges  against  hiin.'^^  Wliile  the  rule  is,  in  the  absence  of  express  provision  of 
law,  that  the  charges  preferred  against  tlie  officer  inust  be  sufficiently  specific  to 
apprise  him  of  what  he  is  to  meet,  yet  the  technical  rules  of  pleading  are  not  to 
be  applied." 

F.  Authority  and  Power  of  Officers  and  Boards  —  l.  In  General.  Tlie 

acts  of  overseers,  or  other  officers  of  the  poor,  within  the  scope  of  their  authority, 
will  bind  the  town  or  county  they  represent,''^  and  may  furnish  grounds  for 
presumptions  and  inferences  against  a  town  which  they  represent  in  the  same 
manner  as  such  presumptions  and.  inferences  may  arise  .against  natural  persons 
from  their  acts.''^  They  are  not  emjjowered,  by  virtue  of  their  office,  to  pass 
upon  or  submit  to  arbitration  a  question  regarding  the  settlement  of  a  pauper 
which  involves  the  rights  or  liabilities  of  the  town  in  respect  to  such  pauper;"" 
nor  have  they  authority,  as  such  officers,  to  intermeddle  with  the  property  of 
paupers,  or  to  collect  and  discharge  their  debts.^^  In  some  jurisdictions,  the 
township  overseers  or  supervisors  of  the  poor  are  made  subordinate  to  the  county 
board  of  suiDervisors,  and  their  action  subject  to  review  for  confirmation  or 
repudiation  by  such  board.® 


55.  Burt  V.  Iron  County,  108  Mich.  523, 
66  N.  W.  387. 

56.  Burt  V.  Iron  County,  108  Mich.  523, 
66  N.  W.  387. 

57.  Burt  V.  Iron  County,  108  Mich.  523, 
66  N.  W.  387,  holding  further  that  in  a  pro- 
ceeding before  the  board  of  county  super- 
visors for  the  removal  of  a  superintendent  of 
the  poor  for  improperly  allowing  to  himself 
claims,  a  bill  of  particulars  setting  out  the 
amount  of  the  items  improperly  allowed,  witli 
date  of  allowance,  sufficiently  notifies  the  offi- 
cer of  the  charges  against  him. 

58.  Maine. —  Unity  v.  Thorndike,  15  Me. 
182. 

Massachusetts. —  Belfast  v.  Leominster,  1 
Pick.  123. 

Neiv  Hampshire. —  Hanover  v.  Eaton,  3 
N.  H.  38,  holding  that  selectmen  of  a  town, 
being  ex  officio  overseers  of  the  poor,  may 
bind  the  town  by  a  contract  not  to  take  ad- 
vantage of  any  defects  in  a  notice  given  by 
another  town  that  a  pauper  has  been  relieved. 

Pennsylvania. —  Com.  v.  Coyle,  185  Pa.  St. 
198,  39  Atl.  814,  holding  that  under  tlie  act 
of  March  11,  1837  (Pamphl.  Laws  45),  es- 
tablishing the  directors  of  the  poor  of 
Northanij)ton  county,  making  thorn  "  one 
body  politic  corporate,"  relative  to  the  poor 
of  said  county,  and  section  5,  making  it  thoir 
duty  in  each  year  to  furnish  the  county  com- 
inis.sioners  with  an  estimate  of  tlie  probable 
expense  for  one  year,  and  said  conimissioners' 
duty  to  aHH(!H8  and  collect  the  amount  of 
said  estimate  to  be  paid  tlie  directors  by  the 
county  trcMHiirer  on  warrants  in  their  favor 
by  said  coinmiHsion(!rs,  "  as  the  same  may  bo 
found  iK^cKHai'v,"  said  coniniissionerH  are 
bound  to  pay  orders  by  said  directors  for 
unioiintH  within  tlicir  eHtiniatcH. 

l'f;?no7i/.— Piiwlct  r.  North  Hero,  8  Vt. 
ludding  that  wIkm'c  an  ordc^r  of  reniovnl 
of  II  laiipiT  is  made,  iinii  tlie  paiiixM'  riMiiovcd, 
bill,  (lie  (iiiic  for  tiiking  an  ii|p|)i'!il  lins  nut 
traiiHfiii'cd,  il,  in  ciiniiii'tcnt  for  tiie  overseers 
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of  the  poor  of  the  two  towns  to  adjust  the 
matter  and  place  all  parties  in  statu  quo. 

Office  a  mere  agency  of  county. —  The  office 
of  superintendent  of  the  poor  of  a  county, 
although  invested  witli  corporate  powers,  is 
a  mere  agency  of  the  county,  and  the  rela- 
tion is  that  of  principal  and  agent.  People 
V.  Bennett,  37  N.  Y.  117,  93  Am.  Dec. 
551. 

Assessors  of  plantations  have  no  general 
authority  to  bind  the  plantation  by  their 
contract  for  the  support  of  the  poor  beyond 
the  amount  of  the  money  raised.  Means  v. 
Blakesburg,  7  Me.  132. 

59.  Glidden  v.  Unity,  33  N.  H.  571. 

60.  Griswold  v.  North  Stonington,  5  Conn. 
367;  Holden  v.  Brewer,  38  Me.  472;  Clifford 
Poor.  Dist.  V.  Gibson  Poor  Dist.,  14  Pa.  Co. 
Ct.  327. 

61.  Fielding  v.  Jones,  38  Conn.  191;  Fur- 
bish V.  Hall,  8  Me.  315. 

62.  Ellison  v.  Harrison  County,  74  Iowa 
494,  38  N.  W.  372;  Collins  v.  Lucas  County, 
50  Iowa  448;  Red  Willow  County  v.  Davis, 
49  Nebr.  796,  69  N.  W.  138 ;  People  v.  Ames, 
19  How.  Pr.  (N.  Y.)  551;  Jenks  Tp.  Poor 
Dist.  V.  Sheffield  Tp.  Poor  Dist.,  135  Pa.  St. 
400,  19  Atl.  1004,  holding,  however,  that  the 
act  of  June  4,  1879  (Pamphl.  Laws  78),  pro- 
viding for  making  each  county  a  single  poor 
district,  with  the  county  commissioners  as 
overseers,  to  whom  the  ])oor  are  to  be  trans- 
fcn-red  as  soon  as  buildings  and  land  are 
prepared,  after  wliieh  delivery  the  overseers 
of  the  townships  shall  cease  to  act,  does  not 
take  away  the  authority  of  the  township 
overseers  where  no  provision  has  been  made 
by  the  county. 

Under  the  statutes  of  Vermont,  an  over- 
seer of  the  |)oor.  in  deciding  wiu'tlier  relief 
Hliiill  lie  fuiiiislu'd  to  a  pauper,  nets  with  the 
aiitliorlly  of  a  jtrincijial,  and  not  under  the 
resl  rid  ions  of  an  agcMtiry.  His  decision  to 
iiid  is  a  (liiiil  ad  ju(li('!ition,  and  pcrsiina  con- 
tracting with  liini  to  relieve  triuisicnt  jiau- 
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2.  As  TO  Indebtedness  and  Expenditures  —  a.  Fop  Relief  and  Support  —  (i)  In 

General.  The  powers  of  pooi-  officers  as  to  incurring  indebtedness  and  making 
expenditures  for  the  care  and  support  of  paupers  are  strictly  limited  by  the 
statutes  relating  to  the  maintenance  of  the  poor,  and,  except  in  rare  and  special 
cases,  they  cannot  step  beyond  the  letter  of  those  acts.'^^  Being  public  officers, 
who  have  the  care  and  oversight  of  paupers,  by  necessary  implication,  they  have 
the  power  to  bind  their  town  or  county  by  any  contracts  made  within  the'  scope 
of  their  authority.''^  To  the  extent  of  their  authority  it  is  a  discretionary  power 
to  be  exercised  according  to  their  judgment,''^  and  unless  it  is  so  provided  by 
statute  they  are  not  restricted  to  the  confines  or  instrumentalities  of  the  poor- 
house  in  making  provision  for  the  poor.''®  Where  so  provided  by  statutes  over- 
seers of  the  poor  have  no  right  to  appropriate  the  moneys  of  their  town  for  the 
support  of  the  poor  without  an  order  from  a  justice  of  the  peace  or  superintend- 
ent," at  least  where  the  expenditure  is  greater  than  a  sum  fixed  by  statute.^^ 


pers  are  not  bound  to  inquire  whether  he 
exceeds  his  authority.  Holloway  v.  Barton, 
53  Vt.  300. 

63.  Clay  County  v.  Plaut,  42  111.  324  (hold- 
ing that  a  poor  oiBcer  derives  his  power  from 
the  law  and  such  power  cannot  be  abridged 
by  the  action  of  any  other  officer)  ;  Knox 
County  V.  Jones,  7  Ind.  3 ;  Gibson  v.  Plumb- 
creek  Poor  Dist.,  122  Pa.  St.  557,  15  Atl. 
926;  Ives  V.  Wallingford,  8  Vt.  224. 

An  appropriation  to  poor  officers  to  buy 
coffee  does  not  authorize  the  purchase  of  a 
compound  wliieh  is  used  as  a  substitute  for 
coffee.  Ottoman  Cahvey  Co.  v.  Philadel- 
phia, 1  Pa.  Cas.  443,  4  Atl.  745. 

64.  Illinois. —  Kankakee  v.  McGrew,  178 
111.  174,  52  N.  E.  893 ;  Clay  County  v.  Plaut, 
42  111.  324;  McDonough  County  v.  Pace,  52 
111.  App.  83. 

J/rti'ne.-— Palmyra  v.  Nichols,  91  Me.  17, 
39  Atl.  338,  holding  that  the  overseers  of  the 
poor  may  take  a  contract  for  the  town,  in- 
demnifying it  against  the  liability  of  sup- 
porting a  pauper,  without  special  instructions. 

Massachusetts. — Aldrich  v.  Blackstone,  128 
Mass.  148. 

Nebraska. — ^Waltham  v.  Mullally,  27  Nebr. 
483,  43  N.  W.  252,  holding  that  liability 
thereunder  cannot  be  defeated  by  failure  or 
refusal  to  vote  the  necessary  taxes  to  meet 
such  obligation. 

Neic  Yorfc.— Paddock  v.  Symonds,  11  Barb. 
117;  Hayes  v.  Symonds,  9  Barb.  260;  Palmer 
v.  Vandenbergh,  3  Wend.  193. 

Pennsylvania. —  Roxborough  Tp.  v.  Bunn, 
12  Serg.  &  R.  292. 

Vermont. —  Washington  v.  Rising,  Brayt. 
188. 

See  38  Cent.  Dig.  tit.  "Paupers,"  §§  17, 
195. 

Where  an  overseer  makes  an  improvident 
or  extravagant  contract  for  the  support  of  a 
pauper,  the  board  of  supervisors  may  no 
doubt  reduce  the  amount  to  be  paid;  but, 
until  they  act,  the  contract,  if  fair  and  un- 
affected by  fraud,  will  bind  the  county.  Clay 
County  V.  Plaut,  42  111.  324. 

The  town  and  not  the  overseers  are  liable 
on  their  contracts  made  within  the  scope  of 
their  authority.  Board  v.  Cronk,  6  N.  J.  L. 
119;  Saddle  River  Tp.  v.  Colfax,  6  N.  J.  L. 
115. 


The  determination  by  the  overseer  of  the 
poor  that  certain  persons  are  entitled  to 
relief  is  an  official  act  which  is  binding  upon 
the  county  in  favor  of  those  who  in  good 
faith  furnish  medical  attendance  or  supplies 
in  reliance  upon  that  order.  Rock  Island 
County  V.  Arp,  118  111.  App.  521;  Rock 
Island  County  v.  Rankin,  118  111.  App.  499; 
Holloway  v.  Barton,  53  Vt.  300. 

A  de  facto  overseer  may  bind  his  town  by 
any  acts  which  wiiuld  be  binding  if  performed 
by  a  de  jure  officer.  Smith  v.  Perth  Amboy 
Tp.,  19  N.  J.  L.  52. 

65.  Henry  v.  Cohen,  66  Ala.  382;  Clinton 
V.  Benton,  49  Me.  550;  Gere  V.  Cayuga 
County,  7  How.  Pr.  (N.  Y.)  255. 

66.  Henry  v.  Cohen,  66  Ala.  382;  Herki- 
mer County  V.  Sangerfield,  29  Misc.  (N.  Y. ) 
213,  61  N.  Y.  Suppl.  114.  Contra,  Knox 
County  V.  Jones,  7  Ind.  3 ;  Gallup  v.  Bell, 
20  Hun  (N.  Y.)  172  (under  earlier  stat- 
ute") ;  People  v.  Emigration  Com'rs,  27  Barb. 
(N.  Y.)  562  (under  earlier  statute). 

67.  Gourley  v.  Allen,  5  Cow.  (N.  Y.)  644; 
Adams  v.  Columbia  County,  8  Johns.  (N.  Y.) 
323. 

In  Michigan  there  is  a  difference  between 
the  powers  of  superintendents  and  directors 
of  the  poor.  A  superintendent  has  full  power 
to  provide  such  temporary  relief  as  he  may 
deem  proper,  and  that  without  any  of  the 
restrictions  or  qualifications  attached  to  the 
power  of  the  director,  who  must  apply  to  a 
justice  of  the  peace  and  obtain  his  order 
which  must  not  exceed  twenty  dollars.  Hew- 
itt V.  Macomb  Coimty,  5  Mich.  166. 

Funeral  expenses. —  Directors  of  the  poor 
are  authorized  and  required  to  pay  the 
funeral  expenses  of  a  destitute  person  upon 
the  order  of  two  justices,  granted  after  the 
death  and  burial  of  such  person.  Washing- 
ton County  V.  Wallace,  8  Watts  &  S.  (Pa.) 
94. 

The  borrowing  of  money  by  overseers  of 
the  poor  to  pay  costs  and  charges  adjudged 
against  their  district  on  an  appeal  from  an 
order  of  removal,  without  an  order  of  relief, 
is  not  authorized  by  an  imperative  emer- 
gency, and  does  not  bind  the  district.  Gib- 
son V.  Plumbcreek  Poor  Dist.,  122  Pa.  St. 
557,  15  Atl.  926. 

68.  Gere  v.  Cayuga  County,  7  How.  Pr. 
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(ii)  Of  Paupers  Resident  in  Another  Town.  Where  there  is  nothing  in 
the  statute  which  expressly  or  by  implication  restricts  the  power  of  the  overseers 
to  furnishing  relief  within  the  limits  of  tlieir  town,  it  is  witliin  the  scope  of  tlieir 
powers  to  pay  expenses  incurred  for  the  support  of  one  of  their  paupers  by 
another  town.*^^  And  the  power  to  pay  tlie  expenses  embraces  tliat  of  settling 
an.  action  commenced  to  recover  them.™  But  if  the  method  of  ascertaining  and 
collecting  such  expenses  is  expressly  provided  by  statute,  then  a  contract  to  pay 
them  is  beyond  the  scope  of  the  overseers'  authority  aiid  void.''^  If  a  pauper 
have  not  a  settlement  in  a  town,  the  overseers  cannot  make  the  town  chargeable 
therefor  by  their  agreement  with  another  town  to  pay  for  his  support.""^ 

b.  For  Medical  Serviees.  In  some  jurisdictions  the  county  commissioners  are 
authorized  to  employ  physicians  for  the  poor  throughout  the  county.''^  Where  the 
board  of  county  commissioners  or  supervisors  have  made  adequate  provision  for 
medical  attendance  to  paupers  within  the  county,  a  township  trustee  or  overseer 
of  the  poor  has  no  authority  to  employ  medical  or  surgical  services  for  paupers 
within  his  township^*  Where  a  statute  expressly  prohibits  payment  by  a  county 
board  for  medical  services  to  poor  persons  unless  done  under  contract  with  such 
board,  a  physician  cannot  recover  for  such  services  whether  rendered  voluntarily 
or  at  the  request  of  the  township  board.''^  But  where  the  county  board  of  super- 
visors or  counnissioners  have  failed  to  provide  proper  medical  attendance  for  the 
poor  of  a  townshijj,  or  where  the  physicians  so  employed  fail  or  refuse  to  render 
proper  medical  attention  to  such  poor,  the  overseers  of  the  poor  are  authorized  to 


(N.  y.)  255  (ten  dollars)  ;  Ives  v.  Walling- 
ford,  8  Vt.  224  (five  dollars). 

69.  Harpswell  v.  Phipsburg,  29  Me.  313; 
Aldricli  V.  Blackstone,  128  Mass.  148,  hold- 
ing that  under  Gen.  St.  c.  70,  the  overseers 
of  the  poor  of  a  town  have  authority  to  bind 
the  tovs^n  by  a  contract  for  support  to  be  fur- 
nished in  another  town  to  a  pauper  whose 
settlement  is  in  the  former  town,  but  who,  at 
tlie  time  the  contract  for  his  support  is  made, 
is  too  ill  to  be  removed  to  the  town  of  his 
settlement. 

Selectmen  of  a  town  may  give  a  promis- 
sory note  in  the  name  of  the  town  for  sup- 
port furnished  to  a  pauper  by  the  select- 
men of  another  town  where  the  pauper  re- 
sides, although  no  legal  notice  has  been 
served  on  them,  if  the  time  for  giving  such 
notice  lias  not  expired.  Andover  v.  Grafton, 
7  N.  H.  298. 

70.  Harpswell  v.  Phipsburg,  29  Me.  313. 

71.  Norwich  v.  Pharsalia,  15  N.  Y.  341. 

72.  Peterborough  v.  Lancaster,  14  N.  H. 
382 ;  Directors  v.  Overseers,  4  Lane.  L.  Eev. 
(Pa.)  30. 

73.  Fayette  County  v.  Chitwood,  8  Ind. 
504;  Rider  v.  Aslilan'd  County,  87  Wis.  160, 
58  N.  W.  230. 

Nebraska  —  In  counties  where  no  poorhouse 
has  been  established  and  oiicncd  for  the  re- 
c<'[)ti()n  of  i)aui)(MS,  the  justices  of  the  peace 
of  ilic  vmioiiH  precincts  of  such  county  are 
vcstc^d  with  entire  and  exclusive  superintend- 
ence of  the  paupers  in  tlieir  ])r('cincta;  and 
Kucli  a  county  is  not  liable  for  scrvicoa  ren- 
dered I)y  a  |)hyHi{'ian  to  a  pauper,  luiless  it 
iil)i)eurH  tliiit  snch  jjliysician  had  been  em- 
])l<)ye(l  by  some  of  th(!  overseerH  of  i\u\  jioor. 
Ked  Wil'low  Connty  v.  Davis.  49  Nelir.  700, 
09  N.  W.  138.  When  tlie  county  board  of 
a  (!oun(.y  liiiH  esliibliHhed  niiil  opened  a  ])Oor- 
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house  for  the  reception  of  paupers,  and 
spread  such  facts  upon  its  records,  the  juris- 
diction and  authority  of  the  various  justices 
of  tlie  peace  of  the  county  over  the  paupers 
therein  cease,  and  the  superintendence,  care, 
and  maintenance  of  the  paupers  devolve  upon 
the  county  board.  Red  Willow  County  v. 
Davis,  supra.  When  a  county  board  has  es- 
tablished and  opened  a  poorhouse  for  the 
reception  of  its  paupers,  the  board  may 
either  employ  a  physician  by  the .  year  to 
furnish  such  medical  services  as  may  be 
necessary  to  the  paupers  of  the  county,  or 
may  employ  a  physician  to  attend  each  case 
as  it  arises.  Red  Willow  County  v.  Davis, 
supra. 

A  single  county  commissioner  cannot  bind 

the  county  by  contract  with  a  physician, 
other  than  the  county  physician  provided  for 
by  statute,  for  medical  attendance  upon  a 
pauper.  ]3entley  v.  Chisago  County,  25 
Minn.  259. 

74.  Washburn  v.  Shelby  County,  104  Ind. 
321,  3  N.  E.  757,  54  Am.  Rep.  332;  Bartholo- 
mew County  V.  Boynton,  30  Ind.  359 ;  Wood- 
ruff V.  Noble  County,  10  Ind.  App.  179,  37 
N.  E.  732  (holding' that  the  fact  that  the 
county  board  had  once  "  in  their  discretion  " 
paid  a  physician  for  his  services  contracted 
for  by  a  township  trustee  does  not  estop  tliein 
to  refuse  to  do  it  again)  ;  Lacy  v.  Kossuth 
County,  100  l(wa  10,  75  N.  W. '0S9;  Cawley 
V.  Jones  County,  CO  Iowa  159,  14  N.  W.  230; 
MansCield  V.  Sac  County,  69  Iowa  C94,  13 
N.  W.  702. 

Where  a  county  maintains  a  poorhouse, 

tlio  township  trustee  cannot  bind  the  county 
by  a  contract  for  medical  services  rendered 
to  residents  of  <-he  township.  Sniiih  r.  Shaw- 
nee C(ninly,  21  Kiin.  (iOO. 

75.  Mullen  v.  Decatur  Connty,  9  Ind.  502. 
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employ  medical  and  other  necessary  services,  and  to  bind  the  county  therefor.™ 
Upon  the  same  principle,  if  the  county  physician  lacks  the  skill  and  experience 
necessary  to  render  reasonably  efficient  services  in  any  case,  the  poor  officers  are 
authorized  to  employ  special  medical  assistance."  The  question  as  to  the  neces- 
sities of  tlie  person  relieved  is  a  matter  for  the  determination  of  the  trustee,  and, 
in  the  absence  of  fraud  or  collusion,  his  determination  is  conclusive.™  So  whether 
or  not  the  township  is  otlierwise  provided  for  is  a  question  of  fact  to  be  deter- 
mined by  the  trustees.™  When  a  city  overseer  of  the  poor  is  provided  for  by 
statute  as  well  as  township  trustees,  the  city  overseer  has  exclusive  control  of  the 
city  poor,  and  there  can  be  no  recovery  for  medical  attendance  furnished  a  city 
pauper  on  the  order  of  the  township  trustees.^''  Poor  officers  cannot  bind  a  town 
or  county  for  unusual  or  extraordinary  medical  services  rendered  the  poor  of  such 
town  or  county  at  the  request  of  such  overseers,  or  subsequently  ratified  by  them, 
such  as  the  conduct  of  post  mortem  examinations,^^  or  the  treatment  of  a  pauper 
to  cure  him  of  habitual  drunkenness  as  a  disease."^ 

3.  Power  to  Audit  Accounts.  A  statute  requiring  superintendents  of  the  poor 
to  audit  and  allow  all  accounts  of  overseers  of  the  poor,  justices  of  the  peace,  and 
all  other  persons,  for  services  relating  to  the  support,  relief,  or  transportation  of 
county  pauj^ers,  does  not  require  the  audit  and  allowance  of  accounts  in  favor  of 
individuals  dealing  with  tlie  overseers  in  the  several  towns.  Such  accounts  may 
be  very  numerous  and  occasionally  trifling  and  should  be  first  adjusted  by  the 
overseer,  and  charged  by  him  in  general  account.^^  Nor  does  their  auditing 
power  extend  to  their  own  contracts.^*  It  is  not  necessary  that  an  account  for 
the  support  of  a  pauper  in  a  county  having  a  county  poorhouse  should  be  audited 
by  the  town  auditors.^^ 

4.  Powers  of  Part  of  Officers.^''  The  general  rule  is  that  a  minority  of  the 
board  of  overseers  or  superintendents  of  the  poor  cannot  bind  the  county  or  town 
by  their  acts  or  contracts,  even  concerning  matters  within  the  scope  of  the  board's 
authority,  but  at  least  a  majority  of  the  board  must  act  in  order  to  validate  such 
proceedings/^  unless  one  of  them  has  been  empowered  to  act  by  the  rest  of  the 


76.  Washburn  v.  Shelby  County,  104  Ind. 
321,  3  N:  E.  757,  54  Am.  Rep.  332;  Morgan 
County  V.  Seaton,  90  Ind.  158;  Orange 
County  Hon,  87  Ind.  356 ;  Conner  v.  Frank- 
lin County,  57  Ind.  15;  Huntington  County 
V.  Boyle,  9  Ind.  296 ;  Monroe  County  v.  Gallo- 
way, 17  Ind.  App.  689,  47  N.  E.  390;  Law- 
rence County  V.  McLahlan,  10  Ind.  App.  95, 
37  N.  E.  557;  Perry  County  v.  Lomax,  5 
Ind.  App.  567,  32  N.  E.  800 ;  Gage  County  v. 
Fulton,  16  Nebr.  5,  19  N.  W.  781;  Monghon 
17.  Van  Zandt  County,  3  Tex.  App.  Civ.  Cas. 
§  198. 

In  Kansas  a  township  trustee  has  power  to 
bind  a  county  having  no  poorhouse  to  pay  for 
medical  services  rendered  a  person  tempora- 
rily a  pauper  who  is  a  resident  of  the  county 
and  township.  Clay  County  v.  Eenner,  27 
Kan.  225. 

The  county  board  may  waive  the  certificate 
of  the  trustees  prescribed  by  statute,  and  pay 
a  physician  for  services  rendered  to  a  pauper 
at  the  request  of  the  trustees.  Collins  v.  Lu- 
cas County,  50  Iowa  448. 

77.  Perrv  County  V.  Lomax,  5  Ind.  App. 
567,  32  N.  E.  800 :  Warren  County  v.  Osburn, 
4  Ind.  App.  590,  31  N.  E.  541. 

78.  Morgan  County  v.  Seaton,  90  Ind.  158; 
Perry  County  v.  Lomax,  5  Ind.  App.  567,  32 
N.  E.  800. 

79.  Morgan  County  v.  Seaton,  90  Ind.  158; 
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Perry  County  v.  Lomax,  5  Ind.  App.  567,  32 
N.  E.  800. 

80.  Hoyt  V.  Black  Hawk  County,  59  Iowa 
184,  13  N.  W.  72. 

81.  Morgan  County  v.  Johnson,  29  Ind.  35; 
Gaston  V.  Marion  County,  3  Ind.  497. 

82.  Putney  Bros.  Co.  v.  Milwaukee  County, 
108  Wis.  554,  84  N.  W.  822. 

83.  p.  Green,  4  Hill  (N.  Y.)  558; 
Adams  v.  Columbia  County,  8  Johns.  (N.  Y.) 
323. 

A  claim  of  an  attorney  for  services  ren- 
dered by  him  in  bastardy  proceedings  is  not 
one  relating  to  the  "  support,  relief,  or  trans- 
portation "  of  paupers,  and  no  power  is  con- 
ferred upon  the  superintendents  of  the  poor 
to  audit  such  a  claim.  Neary  v.  Robinson,  98 
N.  Y.  81. 

84.  Neary  v.  Robinson,  98  N.  Y.  81. 

85.  People  v.  Washington  County,  1  Wend. 
(N.  Y.)  75. 

86.  Of  contracts  for  support  of  paupers 
see  infra,  IV,  H. 

Validity  and  construction  of  contracts  of 
employment  of  physicians  see  infra,  IV, 
M,  3. 

87.  Connecticut. —  Haddam  v.  East  Lyme, 
54  Conn.  34,  5  Atl.  368. 

Iowa. —  Sloan  v.  Webster  County,  61  Iowa 
738,  17  N.  W.  168. 

Maine. —  Carter  v.  Augusta,  84  Me.  418,  24 
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board.^^  And  it  has  been  held  that  overseers  of  the  poor  not  being  a  corporate 
body,  the  act  of  one  overseer  does  not  bind  another  in  his  official  character.** 
However,  the  action  of  one,  or  less  than  the  majority  of  the  overseers  of  the  poor, 
may  thereafter  be  ratified  by  a  majority  of  tlie  board,  so  as  to  validate  the  same.** 
Some  statutes  confer  power  to  act  on  a  single  member  of  the  board,"^  and  under 
others,  in  giving  relief,  or  in  determining  the  proper  persons  for  it,  a  single  mem- 
ber possesses  the  power  of  the  wbole  board,  limited  only  by  an  express  dissent  of 
the  majority  in  a  particular  case.^^ 

G.  Actions  By  and  Against  Officers.  An  overseer,  supervisor,  or  superin- 
tendent of  the  poor,  in  discharging  his  duty  as  such,  acts  not  in  his  natural  but  in 
his  official  capacity,  and  is  sub  laodo  a  corporation.  He  has  the  capacity  of  suing 
and  being  sued  so  far  as  his  trust  is  concerned,^^  and  such  right  to  sue  and  liability 
to  suit,  being  incident  to  his  office,  passes  to  his  successor.^*  Moreover  it  has 
been  held  that  he  has  power  to  submit  to  arbitration,^^  and  he  may  sue  his  prede- 
cessor in  office  for  moneys  officially  received  by  him  and  unaccounted  for.'"^  A 
superintendent  of  the  poor  may  sue  either  in  his  corporate  name  alone,^^  or  in  his 
individual  name  with  the  addition  of  his  name  of  ofitice.^^ 


Atl.  892 ;  Boothby  v.  Troy,  48  Me.  560 ;  Beet- 
ham  V.  Lincoln,  16  Me.  137. 

Massachusetts. —  Reed  v.  Lancaster,  152 
Mass.  500,  25  N.  E.  974. 

Michigan.See  Osborne  v.  Macomb  County, 
26  Mich.  66. 

New  Hampshire. — Burbank  v.  Piermont,  44 
N.  H.  43;  Woodes  v.  Dennett,  9  N.  H.  55; 
Andover  v.  Grafton,  7  N.  H.  298. 

Pennsylvania. —  Nason  v.  Erie  County,  120 
Pa.  St.  445,  17  Atl.  616,  holding  that  the 
directors  of  the  poor  of  the  county  can  per- 
form no  official  act,  nor  bind  the  county  by 
any  contract,  except  when  lawfully  convened 
and  acting  as  such. 

Vermont. — .Wolcott  v.  Wolcott,  19  Vt. 
37. 

Wisconsin. —  See  Hittner  v.  Outagamie 
County,  126  Wis.  430,  105  N.  W.  950. 

See  38  Cent,  Dig.  tit.  "  Paupers,"  §  16. 

Where  the  necessity  for  relief  is  urgent, 
it  has  been  held  that  a  single  poor  officer  may 
grant  such  relief  and  bind  the  town  therefor. 
Welton  V.  Wolcott,  45  Conn.  329 ;  Lee  v.  Deer- 
field,  3  N.  H.  290,  holding  that  where  sup- 
plies had  been  furnished  to  a  pauper,  who 
actually  stood  in  need  of  relief,  by  order  of 
one  of  the  selectmen  of  the  town,  the  assent 
of  the  other  selectmen  may  be  presumed. 

88.  Windsor  v.  China,  4  Me.  298. 

89.  Could  V.  Bailley,  2  N.  J.  L.  6. 

90.  Liniious  v.  Sidney,  70  Me.  114;  Smith- 
field  V.  Waterville,  04  Me.  412;  Fayette  v. 
Livermore,  02  Me.  229. 

91.  Knox  County  v.  Jones,  7  Ind.  3;  Down- 
ing V.  Rugar,  21  VVend.  (N.  Y.)  178,  34  Am. 
Dec.  223;  (lastloton  (ilarcndon,  Brayt. 
(Vt. )  18(i.  See  also  Washington  v.  Rising, 
Bruyt.  (Vt.)  188, 

92.  Hewitt  V.  Macomb  County,  5  Mich. 
100. 

93.  Rouse  r,.  Moore,  18  Johns.  (N.  Y.) 
407;  .IiuiHcii  V.  Ostrander,  1  (!ow.  (N.  Y.) 
070;  'I'odd  I).  BirilKiiIl.  1  Cow.  (N.  Y.)  200, 
13  Am.  !)(•(!.  522;  Ualdwin  Tp.  v.  Klino,  9  i'a. 
Kt,  217;  Cliii|)liii(!  V'.  Ovci-HccrH  of  i'oor,  7 
l/eigh  (Vii.i  2:11,  30  Am.  Dec.  501.  rtnitrti, 
Kliot\v<'ll  r.  'riioniall,  2  N.  .1.  L.  130;  Sliol  wi'll 
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V.  Woodbridge  Poor,  2  N.  J.  L.  76;  Gould 
V.  Bailley,  2  N.  J.  L.  6. 

When  the  overseer  acts  merely  as  an  agent 
of  the  town  in  receiving  money,  the  right  of 
the  town  to  retain  the  money  cannot  be  tried 
in  an  action  against  the  overseer.  Brown  v. 
Marden,  61  N.  H.  15. 

Selectmen  who  are  ex  officio  overseers  of 
the  poor,  no  persons  having  been  specially 
chosen  overseers,  may  sue  in  their  capacity 
as  selectmen.  Powers  v.  Ware,  2  Pick. 
(Mass.)  451. 

Action  of  replevin. —  It  is  no  part  of  the 
duty,  nor  within  the  power,  of  the  overseer 
of  the  poor,  to  bring  an  action  of  replevin 
for  property  alleged  to  belong  to  the  town. 
Baldwin  y. '  Whittier,  16  Me.  33. 

A  warrant  may  issue  on  an  information 
made  by  a  single  director  of  the  poor,  the 
oath  of  the  majority  is  unnecessary.  Ster- 
ling V.  Com.,  2  Grant  (Pa.)  162. 

94.  Grant  v.  Fancher,  5  Cow.  (N.  Y.)  309 
(holding  tliat  when  they  contract  a  debt,  or 
neglect  a  duty  which  devolves  upon  them  as 
overseers,  by  which  they  become  liable  to  an- 
other, and  then  go  out  of  office,  they  cannot 
be  sued  as  late  overseers,  but  the  action 
should  be  against  their  successors)  ;  Jansen 
V.  Ostrander,  1  Cow.  (N.  Y.)  070;  Horton 
V.  Haymond,  6  Munf.  (Va.)  390. 

On  the  death  of  an  overseer  of  the  poor 
pending  an  action  brought  by  him  as  such, 
his  duly  appointed  and  qualified  successor 
has  tlie  same  control  over  such  action  as  he 
would  have  liad,  without  being  substituted  as 
plaintifT.  Bellinger  v.  Birgo,  54  TTun  (N.  Y.) 
511,  7  N.  Y.  Suppl.  C95,  8  N.  Y.  Suppl. 
174. 

95.  Chaplino  r.  Overseers  of  Poor,  7  Leigh 
(Va.)  231,  30  Am.  Dec.  504. 

96.  Cliapline  r.  Overseers  of  Poor,  7  Leigh 
(Va.)  231,  30  Ajn.  Dec.  604. 

97.  Van  Keuren  v.  Johnston,  3  Den.  (N.  \.) 
183. 

08.  Alger  r.  Miller,  50  Barb.  (N.  Y.)  227; 
I'achlock  r.  SvnioiulH,  11  Barb.  (N.  Y.)  117; 
llnv<'M  p.  Svm'oiidH,  9  Barb.  (N.  Y.)  2(10;  Van 
Ki'incii  r.  JoIuihIoii,  3  Den.  (N.  Y.)  183, 
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H.  Poophouses  and  Poor-Farms.^^  In  many  jurisdictions  the  statutes 
creating  poor  districts  provide  for  tlie  purchase  of  lands,  and  the  erection  of 
buildings  for  housing  paupers,  designating  the  officers  who  shall  have  the  control 
and  management  thereof.' 

I.  Local  Taxation  Fop  Relief  of  Poop.  In  many  jurisdictions  statutes  pro- 
vide for  local  taxation  for  the  relief  and  support  of  paupers,  and  designate  the 
courts,  officers,  or  boards  who  shall  have  power  to  levy  the  tax,  and  in  some 
instances  prescribe  the  method  of  levy  and  the  amount  which  may  be  levied.^ 

J.  Custody  and  Disposition  of  Ppoeeeds  of  Taxation  and  Poop  Funds. 
The  overseers  or  other  officers  of  the  poor  are  usually  made  by  the  statutes  the 
proper  custodians  of  money  raised  for  the  support  of  the  poor,  and  where  such 
officer  pays  out  money  for  the  support  of  a  pauper,  or  contracts  for  his  support, 
he  is  entitled  to  appropriate  the  money  in  the  first  case,  and  retain  it  in  his  own 
hands  in  the  other.^  Such  officers,  however,  are  not  jointly  liable  for  money 
collected  by  them  severally  in  their  official  capacity/ 

K.  Liability  of  Officeps  and  Theip  Supeties — l.  Civil  Liability  —  a.  Of 
Officers  on  Contracts.  An  overseer  or  superintendent  of  the  poor,  acting  within 
the  line  of  his  duty  and  by  legal  authority  ai)d  contracting  for  the  use  of  the 
public,  is  not  personally  responsible  on  the  contract,^  unless  his  personal  liability 


99.  Support  of  paupers  in  poorhouses  see 

infra,  IV,  I. 

1.  Platter  v.  Elkhart  County,  103  Ind.  360, 
2  N.  E.  544;  Melvin  v.  Summerville,  210  Pa. 
St.  41,  59  Atl.  483.  See  also  Poor  Directors' 
Application,  7  Del.  Co.  (Pa.)  478.  And  see 
Sawyer  r.  Aldag,  45  111.  App.  77;  State  v. 
Ritt,  6  Ohio  Dec.  (Reprint)  940,  8  Am.  L. 
Eec.  750,  5  Cine.  L.  Bui.  412. 

2.  See  the  following  cases: 

Georgia. —  Tucker  v.  Justices  Lee  County 
Inferior  Ct.,  34  Ga.  370. 

Iowa. —  Lucas  County  v.  Chicago,  etc.,  R. 
Co.,  67  Iowa  541,  25  N.  W.  769. 

Kansas. —  Pleasant  Hill,  etc.,  R.  Co.  v.  Car- 
penter, 33  Kan.  216,  6  Pac.  287;  Kansas  City, 
etc.,  R.  Co.  V.  Albright,  33  Kan.  211,  6  Pac. 
276. 

Kentucky. —  Featherstone  v.  Thompson,  10 
Bush  140 ;  Louisville,  etc.,  R.  Co.  v.  Harrison 
County,  29  S.  W.  639,  16  Ky.  L.  Rep.  678. 

Michigan. — Weston  Lumber  Co.  V.  Munising 
Tp.,  123  Mich.  138,  82  N.  W.  267. 

Mississippi. —  Coulson  V.  Harris,  43  Miss. 
738. 

Isorth  Carolina. — Dudley  v.  Oliver,  27  N.  C. 
227. 

Virginia. —  Munford  v.  Nottoway,  2  Rand. 
213. 

See  38  Cent.  Dig.  tit.  "  Paupers,"  §  22. 

Where  authority  is  given  to  the  town  to 
raise  such  sum  as  they  shall  think  necessary 
for  the  support  of  their  poor,  it  cannot  be 
left  to  the  discretion  of  the  selectmen  of  the 
to\TO.   Gove  V.  Lovering,  3  N.  H.  292. 

Ad  valorem  tax. —  A  statute,  giving  the 
county  court  jurisdiction  to  levy  the  county 
and  to  provide  for  the  maintenance  of 
the  poor,  does  not  authorize  it  to  levy  an 
ad  valorem  tax  for  pauper  purposes.  Louis- 
ville, etc.,  R.  Co.  V.  Pendleton  County,  96 
Ky.  491,  29  S.  W.  324. 

Plantations. — Provisions  requiring  towns  to 
relieve  and  support  the  poor  do  not  apply  to 
plantations.    Blakesburg  v.  Jefiferson,  7  Me. 


125.  They  may  raise  money  for  the  support 
of  the  poor,  but  are  not  obliged  to  do  so. 
Means  v.  Blakesburg,  7  Me.  132. 

3.  Robbins  v.  Woolcott,  66  Barb.  (N.  Y.) 
63.  And  see  Bladen  County  Bd.  of  Educa- 
tion V.  Bladen,  113  N.  C.  379,  18  S.  E.  661. 

Application  of  income  of  poorhouse  fund. — 
Where  the  city  of  Rochester  was  by  law  in 
the  condition  of  a  tow^n  in  respect  to  the 
mode  of  supporting  its  poor  at  the  county 
poorhouse,  the  income  of  the  poorhouse  farm 
in  that  county  was  to  be  applied  indiscrim- 
inately to  the  support  of  the  county,  town, 
and  city  poor,  kept  at  the  county  poorhouse 
on  said  farm.  Rochester  v.  Monroe  Countv, 
22  Barb.  (N.  Y.)  248. 

Fund  for  alien  paupers. —  Mass.  St.  (1839) 
c.  156,  imposes  on  counties  the  expense  of 
supporting  all  prisoners  in  jails  and  houses 
of  correction  who  have  no  settlement  in  the 
commonwealth.  Mass.  St.  (1837)  c.  238,  §  3 
(the  Alien  Passenger  Act),  provides  that 
money  received  by  tovras  and  cities  under 
such  act  shall  be  appropriated  for  the  sup- 
port of  foreign  paupers.  Under  these  acts 
it  has  been  held  that  vagrants  sent  to  the 
house  of  correction  are  not  "  foreign  pau- 
pers," although  they  have  no  settlement  in 
the  commonwealth;  and  hence  money  received 
under  the  act  cannot  be  appropriated  for 
their  support.  Opinion  of  Justices,  1  Mete. 
(Mass.)  572. 

4.  Huling  V.  Lewiston  Borough,  3  Watts 
&  S.  (Pa.)  367,  holding,  however,  that  if 
they  be  charged  jointly  by  the  auditors  with 
a  balance,  and  they  acquiesce  in  the  settle- 
ment, they  both  become  liable  to  an  action 
for  the  whole  amount  of  the  balance  found  in 
their  hands. 

5.  Hanover  v.  Eaton,  3  N.  H.  38;  Board  v. 
Cronk,  6  N.  J.  L.  119;  Holmes  v.  Brown,  13 
Barb.  (N.  Y.)  599;  Olney  v.  Wickes,  18 
Johns.  (N.  Y. )  122.  See  also  Brazee  v.  Stew- 
art, 69  N.  Y.  App.  Div.  476,  69  N.  Y.  Suppl. 
231;  Ives  V.  Hulet,  12  Vt.  314. 
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is  superadded  in  clear  and  explicit  terms.*  And  where  the  ren  (jeatcB  and  the 
attending  circumstances  show  the  contract  to  be  on  the  public  account,  it  is  not 
necessary,  in  order  to  screen  himself  from  personal  liability,  that  the  officer  should 
expressly  say  that  he  contracts  in  his  official  capacity.''  But  if  the  officer 
makes  a  contract  without  sufficient  authority  legally  to  bind  the  poor  law  district, 
he  is  personally  responsible  thereon;^  and  this  is  true  even  where  the  officer  in 
making  the  contract  acts  upon  the  subject-matter  within  the  scope  of  his  authority, 
if,  because  of  his  failure  to  take  a  prerequisite  step  to  clothe  himself  therewith, 
he  has  no  power  to  bind  the  public.^ 

b.  Of  Officers  For  Negligence  or  Misconduct.  A  poor  officer  who  is  negligent 
in  the  performance  of  a  duty  imposed  on  him  by  law,'°  or  is  guilty  of  misconduct 
in  office,^^  is  personally  liable  in  damages  therefor. 

e.  Of  Officers  and  Sureties  on  Official  Bond.  The  liability  of  the  sureties  on 
an  official  bond  of  a  poor  officer  is  dependent  in  a  large  measure  upon  the  inten- 
tion of  the  statute  under  which  it  is  drawn.^^  The  engagement  of  the  sureties  is 
for  the  future,  and,  in  the  absence  of  special  stipulation  to  that  effect,  they  are 
not  liable  for  moneys  actually  received  by  their  principal  prior  to  the  term  for 
wliich  they  are  bound. A  statute  providing  that  an  action  against  an  overseer 
for  the  non-payment  of  money  collected  on  execution  must  be  brought  within 
three  years  does  not  apply  to  an  action  on  the  official  bond  of  an  overseer  of  the 
poor  to  recover  money  alleged  to  have  come  into  his  hands  as  such  overseer.'* 
An  action  on  the  bond  in  behalf  of  the  county  must  be  brought  in  the  name  of 
the  county  officer  who  is  the  payee  of  the  bond.-"^  An  action  against  a  collector 
of  poor  taxes  upon  his  bond  by  the  overseers  of  the  poor  cannot  be  maintained 
without  averment  in  the  complaint  that  plaintiffs  are  overseers  at  the  time  of  the 
institution  of  the  suit.'^  The  official  verified  reports,  filed  by  the  overseer  of  the 
poor  from  time  to  time  as  required  by  statute,  are  competent  against  his  sureties 


6.  King  V.  Butler,  15  Johns.  (N.  Y.)  281. 
See  also  Olney  v.  Wickes,  18  Johns.  (N.  Y.) 
122. 

7.  Holmes  v.  Brown,  13  Barh.  (N.  Y.) 
599;  Olney  v,  Wickes,  18  Johns.  (N.  Y.) 
122. 

8*.  State  V.  Hudson  County,  32  N.  J.  L. 
343,  holding  further  that  the  officer  is  none 
the  less  responsible  because  the  contract  was 
made  in  the  name  of  the  district. 

9.  Ives  V.  Hulet,  12  Vt.  314. 

10.  Flower  v.  Allen,  5  Cow.  (N.  Y.)  654; 
Meier  v.  Paulus,  70  Wis.  165,  35  N.  W.  301. 
See  also  Otis  v.  Straft'ord,  10  N.  H.  353. 

Instances  of  liability. —  The  keeper  of  a 
county  poor-farm  who  receives  a  poor  person 
into  the  poorhouse,  and  undertakes  to  care 
for  him,  is  liable  for  neglect  to  give  him 
[jroper  care,  oven  tliough  such  person  was 
i)rouglit  to  tlie  poor-farm  without  proper 
authority  and  the  keeper  was  not  required 
l)y  law  to  receive  or  take  care  of  liim  there. 
Meier  v.  PauliiH,  70  Wis.  165,  35  N.  W.  301. 

Who  may  sue. —  If  an  overseer  wholly 
neglects  liin  duty,  in  ])roviding  for  a  pauper, 
the  latter  may  maintain  an  action  for  the  in- 
juries HUHtaiiied  by  such  neglect,  but  this 
giv(!H  no  rigiit  of  action  to  a  third  person  to 
proHecut(?  for  Hucli  neglect.  Flower  v.  Allen, 
5  Cow.  (N.  v.)  05-1. 

Burden  of  proof. —  When  plaintifT  seeks  to 
cliargi'  an  ov<'rHciT  of  the  jioor,  in  a  civil  ac- 
tion, for  omiHuiou  of  duty,  the  i)urdeii  rcHtfl 
with  hirn  to  jirovc  it  anirmativcl v  and  clcinly. 
Minklaer  r.  i{ockf<'ller,  6  Cow.  "(N.  Y.)  276. 
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11.  Ames  V.  Smith,  51  Me.  602. 

12.  Omission  of  statute  to  provide  that 
of&cer  shall  be  liable  on  a  bond  for  non-per- 
formance of  a  given  duty. —  Where  the  stat- 
ute requires  an  offiicer  to  collect  the  poor  tax, 
and  that  he  shall  give  a  bond  to  the  effect 
that  he  will  pay  over  all  moneys  so  collected, 
and  the  "bond  given  by  him  so  provides,  the 
fact  that  the  statute  does  not  provide  that 
the  officer  shall  be  liable  on  his  official  bond 
for  the  non-performance  of  his  official  duty 
in  collecting  the  taxes  does  not  affect  the  lia- 
bility of  the  sureties  on  his  bond.  Meagher 
County  V.  Gardner,  18  Mont.  110,  44  Pac.  407. 
Wliere  a  former  statute  providing  for  the 
collection  of  a  poor  tax  by  the  county  as- 
sessor also  provided  that  he  should  be  liable 
on  his  official  bond  for  the  money  so  collected, 
was  practically  reonactcd  in  a  subsequent  act, 
witli  the  exception  of  the  provision  in  respect 
to  the  liability  on  his  bond,  this  omission 
does  not  release  the  sureties  on  his  bond  from 
liability  for  taxes  collected  and  embezzled  by 
him  subsequent  to  such  rec'nactment,  where 
the  condition  of  the  bond  was  that  the  officer 
should  jiay  over  all  the  moneys  coming  into 
his  handu  as  such.  Meagher  County  w  Gard- 
ner, supra. 

13.  Kellem  v.  Clark,  97  N.  Y.  390. 

14.  Floyd  r.  Dutcher,  7  Misc.  (N.  Y.)  629. 
27  N.  Y.  'Sui)pl.  880. 

15.  Butler  (bounty  Com'rs  Ct.  P.  McCann, 
23  A  In.  599. 

16.  Morton  v.  Ilaymond,  0  Munf.  (Va.) 
399. 
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in  an  action  against  them  on  his  official  bond,  as  proof  of  the  condition  of  his 
accounts  both  as  to  receipts  and  disbursements.''''  But  evidence  that  certain  mem- 
bers of  the  town  board  knew  before  the  bond  in  question  was  executed  that  the 
overseer  of  the  poor  of  the  town  was  short  in  Ids  accounts  is  not  competent  for 
the  purpose  of  reheving  sureties  on  the  latter's  bond  from  liabihty.'^ 

2.  Criminal  Liability  of  Officers.  Overseers,  supervisors,  and  superintendents 
of  the  poor  are  pubHc  officers,  and  as  such  are  hable  to  indictment  at  common 
law,  and  by  statute,  for  neglect  of  duty  or  abuse  of  powers,^''  even  after  their 
terms  have  expired.^  If,  Iiowever,  the  duty  imposed  upon  such  officers  is  a  dis- 
cretionary one,  an  omission  of  such  duty  is  not  indictable.^'  The  indictment  must 
allege  that  the  overseers  wilfully  neglected  their  duty  as  such  or  must  contain 
other  terms  equivalent  tliereto,^^  and  should  name  the  paupers  neglected  or 
injured,  or  state  a  reason  for  not  doing  so.^'*  Where  the  indictment  charges 
merely  neglect  and  omission  of  duty,  evidence  of  acts  of  positive  misfeasance  is 
inadmissible.^ 

III.  SETTLEMENT  AND  REMOVAL.^^ 

A.  Nature  of  Leg-al  Settlement  —  l.  In  General.  The  word  "  settlement " 
is  used  by  the  courts  in  a  technical  sense  in  construing  pauper  acts,  and  when  it 
is  said  that  a  person  has  a  settlement  in  a  particular  county  or  town,  the  meaning 
is  that  he  has,  in  case  of  need,  a  right  to  support  from  the  inhabitants  of  that 
tovvn.^^  And  where  a  settlement  is  once  legally  gained  in  any  county  or  town,  it 
must  necessarily  remain  there  until  one  is  subsequently  established  in  some  other 
county  or  town.^'' 

2.  Estoppel  to  Deny.^  In  several  jurisdictions  it  is  provided  by  statute  that  a 
town  or  county  may,  in  certain  specified  cases,  become  estopped  to  deny  the  set- 
tlement of  a  pauper  therein.  One  case  is  where  a  town  has  recovered  judgment 
against  another  town  for  the  maintenance  or  removal  of  a  pauper  alleged  to 


17.  Goshen  v.  Smith,  61  N.  Y.  App.  Div. 
461,  70  N.  Y.  Suppl.  623  [affirmed  in  173 
N.  Y.  597,  65  N.  E.  1123]. 

18.  Goshen  v.  Smith,  61  N.  Y.  App.  Div. 
461,  70  N.  Y.  Suppl.  623  [affirmed  in  173 
N.  Y.  597,  65  N.  E.  1123]. 

19.  Michigan. — People  v.  Barlow,  134  Mich. 
394,  96  N.  W.  482. 

Vew  Hampshire. —  State  v.  Hoit,  23  N.  H. 
355. 

New  York. —  Matter  of  Pickett,  55  How. 
Pr.  491. 

^'orth  Carolina. —  State  v.  Hawkins,  77 
N.  C.  494. 

Pennsylvania. —  Com.  v.  Covle,  160  Pa.  St. 
36,  28  Atl.  576,  634,  40  Am.  St.  Rep.  708, 
24  L.  R.  A.  552. 

Tennessee. —  State  v.  West,  14  Lea  38,  hold- 
ing that,  if  the  commissioners  of  the  poor 
neglect  to  supply  the  poor  under  their  charge 
with  food  and  shelter,  they  may  be  indicted. 

England. —  Tawney's  Case,  16  Vin.  Abr. 
415. 

See  38  Cent.  Dig.  tit.  "  Paupers,"  §  28. 

One  employed  to  assist  the  selectmen  in  the 
care  of  paupers  is  an  agent  of  the  town 
within  a  statute  providing  that  any  agent  of 
a  public  community  who  commits  certain  acts 
shall  be  fined,  etc.  State  v.  Clerkin,  58  Conn. 
98,  19  Atl.  517. 

Refusal  to  receive  a  pauper  under  an  order 
of  removal  is  sometimes  penalized  by  statute. 
Porter  Tp.  v.  Jersey  Shore,  82  Pa.  St.  275; 
Sugarloaf  Tp.  v.  Schuylkill  County,  44  Pa. 
St.  481. 


20.  Com.  V.  Coyle,  160  Pa.  St.  36,  28  Atl. 
576,  634,  40  Am.  St.  Rep.  708,  24  L.  R.  A. 
552. 

21.  Duty  to  make  by-laws  and  regulations. 

—  The  duties  imposed  upon  the  wardens  of 
the  poor,  under  N.  C.  Rev.  St.  c.  87,  §  13, 
to  make  by-laws  and  regulations  for  the  cora- 
fort  of  the  poor,  is  a  discretionary  one,  and 
an  omission  of  such  duty  is  not  indictable. 
State  V.  Williams,  34  N.  C.  172. 

22.  State  v.  Hoit,  23  N.  H.  355,  holding 
that,  if  the  indictment  does  not  contain  terms 
amounting  to  a  charge  of  criminal  intent, 
judgment  will  be  arrested. 

23.  State  v.  Hawkins,  77  N.  C.  494. 

24.  State  v.  Hawkins,  77  N.  C.  494. 

25.  Ascertainment  and  adjudication  of  set- 
tlement requisite  to  fix  liability  of  local  au- 
thorities for  support  of  paupers  see  infra, 
IV,  C,  2,  a. 

26.  Jefferson  v.  Washington,  19  Me.  293. 

27.  South  Thomaston  v.  Friendship,  95  Me. 
201,  49  Atl.  1056  (holding  that  in  a  pauper 
suit  it  is  proper  to  instruct  that  it  is  not 
necessary,  to  retain  a  legal  home  in  a  town, 
that  a  person  should  at  all  times  have  some 
house,  or  building,  or  room  to  which  he  haa 
a  right  to  go)  ;  Chicopee  v.  Whately,  6  Allen 
(Mass.)  508  (holding  that  the  rule  that  a 
domicile  once  acquired  is  presumed  to  con- 
tinue until  a  subsequent  change  is  shown 
applies  to  cases  of  settlement)  ;  Sitterly  v. 
Murray,  63  How.  Pr.  (N.  Y.)  367. 

28.  Estoppel  to  deny  liability  for  support 
or  expenses  incurred  see  infra,  III,  A,  2. 
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belong  to  the  latter  town  ;  such  judgment  is  conclusive  between  the  parties  zs,  to 
all  future  charges  of  maintenance.'^^  Anotlier  case  is  where  notice  that  a  pauper 
has  become  a  public  charge  has  been  given  by  one  town  to  another,  and,  no  objec- 
tion being  made  within  the  time  limited,  the  town  giving  the  notice  has  actually 
removed  the  pauper  to  the  town  to  which  notice  was  given.^  A  third  case  is 
where  notice  and  a  request  to  remove,  given  by  one  town  to  another,  is  not 
answered  within  the  period  designated  by  statute,  and  tlie  pauper  is  not  removed." 
This  last  estoppel  is  confined  to  the  notice  upon  which  tlie  action  is  founded. 
For  if  that  action  be  compromised  and  another  brought  on  a  new  notice,  tlie 
omission  to  reply  to  the  former  notice  will  not  preclude  defendant  from  trying 
the  question  of  settlements^  And  where  the  controversy  has  proceeded  to  suit, 
a  notice  given  by  plaintiff  town,  although  unanswered,  will  not  operate  as  an 
estoppel.^  A  notice,  not  objected  to,  is  a  bar  to  the  question  of  settlement, 
although  the  pauper  may  in  fact  have  no  legal  settlement  within  the  state,^  but 
not  where  the  settlement  can  be  shown  to  be  in  the  town  giving  the  notice.^  A 
town  or  county  may  by  its  acts  and  admissions  estop  itself  to  deny  the  settlement 
of  a  pauper  therein,^®  but  neither  the  acts  nor  the  admissions  of  overseers  of  the 
poor  will  estop  a  town  to  deny  the  settlement  of  a  pauper.^'  Nor  will  a  town  be 
estopped  to  contest  a  settlement  by  the  mere  fact  that  it  has  furnished  supplies 
and  support  for  the  pauper. 

B.  Statutory  Provisions'^ — l.  Construction  and  Operation  in  General.  In 
construing  statutes  in  reference  to  the  removal  and  relief  of  paupers,  the  general 
rule  of  construction  of  statutes  that  they  are  to  have  effect  according  to  their 
obvious  import  applies.*"  Where  an  act  is  passed  dividing  a  town,  incorporating 
a  part  of  it  into  a  new  town,  and  providing  for  the  proportional  support  of  the 
paupers  then  chargeable,  the  object  of  the  provision  is  held  to  be  to  divide  the 
expense  of  supporting  such  paupers,  and  not  to  affect  their  settlement.*^  The 


29.  Marshpee  v.  Edgartown,  23  Pick. 
(Mass.)  156;  Bridgewater  v.  Dartmouth,  4 
Mass.  273;  Leicester  v.  Eehoboth,  4  Mass. 
180. 

30.  Marshpee  v.  Edgartown,  23  Pick. 
(Mass.)  150;  Bridgewater  v.  Dartmouth,  4 
Mass.  273;  Leicester  v.  Rehoboth,  4  Mass. 
180. 

31.  Winneshiek  County  v.  Allamakee  County, 
62  Iowa  558,  17  N.  W.  753;  Bangor  v.  Mada- 
waska,  72  Me.  263  (holding  that  a  removal, 
or  a  reasonable  excuse  for  not  making  it, 
is  not  essential  to  create  the  estoppel)  ;  Hol- 
den  V.  Glenburn,  63  Me.  579  (holding,  how- 
ever, that  failure  to  return  an  answer  to  a 
notice  respecting  a  certain  man,  his  wife  and 
children,  does  not  estop  the  town  receiving 
such  notice  to  deny  the  settlemeht  of  the  al- 
lcg(?d  wife  and  cliildren  when  it  appeared  that 
tliey  wore  not  the  wife  and  children  of  the 
man  nairipd)  ;  Ellsworth  v.  Iloulton,  48  Mo. 
410;  Kaston  v.  Waroliam,  131  Mass.  10; 
Rliolburiio  V.  Biickland,  124  Mass.  117;  Tops- 
ham  V.  llarpswoll,  1  Mass.  518;  Freoport  v. 
Kd{^o('iiiiil)c,  1  Mass.  459. 

A  notice  signed  by  one  overseer,  by  order 
of  the  whole,  is  Hiillioiont.  Westminster 
J!oniin<lHl()Ti,  H  Mush.  101. 

Notice  held  sufficient. —  Rholburne  v.  Biick- 
liind,  124  MiiHH.  1  17. 

SuHiciency  of  answer. —  It  is  not  noccHsary 
tliiit  tlio  (uiMWcr  til  lh('  notice  Hliould  ('oiitiiiri 
a  dciiinl  of  the  Hcttloniciit  of  oiioli  individual 
niiiiicd  in  tlio  notice.  If  it  iippi'iirH  that  tlio 
obji'i-f  ion  WMH  inloiiilrii  In  In'  iiiiidc  to  nil,  it 
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meets  the  legal  requirement.  Palmyra  v. 
Prospect,  30  Me.  211. 

32.  Needham  v.  Newton,  12  Mass.  452.  See 
also  Marshpee  v.  Edgartown,  23  Pick.  (Mass.) 
156. 

33.  Newton  v.  Randolph,  16  Mass.  426. 

34.  Westminster  v.  Bernardston,  8  Mass. 
104. 

35.  Turner  v.  Brunswick,  5  Me.  31. 

36.  West  Bridgewater  v.  Wareham,  138 
Mass.  305;  Bath  v.  Haverhill,  2  N.  H.  555; 
Fort  Ann  v.  Kingsbury,  14  Johns.  (N.  Y.) 
305 ;  East  Greenwich  v.  Warwick,  4  R.  I. 
138. 

37.  New  Vineyard  v.  Harpswell,  33  Me. 
193;  New  Bedford  v.  Taunton,  9  Allen 
(Mass.)  207. 

38.  Norridgewock  v.  Madison,  70  Me.  174; 
New  Vineyard  v.  Harpswoll,  33  Me.  193; 
Bridgewater  v.  Dartmouth,  4  Mass.  273; 
Leicester  v.  Rehobotli,  4  Mass.  180;  Still- 
water Tj).      Gro(>n  Tj).,  9  N.  J.  T^.  5!). 

A  voluntary  payment  by  a  town  of  a  de- 
mand for  the  HU])|)()rt  of  a  pauper,  after  suit 
brouglit,  (loos  not  ostoj)  the  town  to  contest 
ilio  sottI(>mont  of  such  pau])or.  Edgartown  v. 
Tisbury,  10  (^ush.  (Mass.)  408. 

39.  Constitutional  guarantee  against  de- 
privation of  liberty  as  applied  to  removal 
and  commitment  of  paupers  see  Constitu- 
'I'lONAi,  Law,  8  Cyo.  10!)1. 

40.  Cliavloston  r.  Lunonburgh,  23  Vt.  525. 

41.  Oxford  V.  Bethany,  15  Conn.  240;  Clin- 
ton {■>.  BcMiton,  49  Me.  560;  Brewster  \\  Uar- 
wioli,  4  Mass.  278. 
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word  "  residents "  as  used  in  many  of  tlie  statutes  creating  new  towns  and  pro- 
viding for  the  support  of  paupers  is  held  to  import  a  domicile  only,  in  contradis- 
tinction to  such  a  residence  as  would  by  the  general  law  be  necessary  to  confer  a 
settlement.''^ 

2.  Retroactive  Operation  of  Statutes.  There  is  no  constitutional  objection 
to  general  laws  which  alter  the  rules  of  settlement,  although  they  may  operate  to 
transfer  from  one  town  to  another  the  duty  of  supporting  particular  persons/^  or 
may  give  a  settlement  in  some  particular  town  to  a  person  who  previously  had 
none  in  the  state."  Unless  a  statute  relating  to  the  settlement  of  paupers  con- 
tains a  retroactive  provision,  it  does  not  take  away  a  settlement  acquired  before 
it  went  into  effect.''^  Unless  the  act  is  made  retroactive  by  its  terms,'"'  it  will  not 
be  construed  to  give,  on  the  strength  of  residence  prior  to  the  act,  a  settlement  to 
a  person  who  had  none  prior  thereto ; and  such  an  act,  although  made  retro- 
spective by  its  terms,  does  not  give  a  settlement  to  a  person  who  died  before  its 
passage,  and  by  derivation  to  his  children  ;  nor  does  it  apply  to  a  person  who 
had  ceased  to  become  a  resident  of  the  state  maiiy  years  before  its  passage,  so  as 
to  give  a  settlement  by  derivation  to  his  sons  and  their  wives.^^  Under  an  act 
operating  retrospectively,  so  as  to  give  an  unsettled  woman  a  settlement  upon  the 
completion  of  a  term  of  residence  therein  mentioned,  the  words  "  unsettled 
woman  "  mean  a  woman  unsettled  at  the  time  the  statute  takes  effect,™  and  does 
not  apply  to  a  woman  who  has  derived  a  settlement  through  her  father^'  or 
husband    before  the  passage  of  the  act. 

C.  Settlement  by  BiPth —  I.  In  General.  The  place  of  a  person's  birth  is 
prima  facie  the  place  of  his  settlement.^^    But  this  presumption  may  be  over- 


42.  Colchester  v.  East-Lyme,  18  Conn.  480; 
VVaterbury  v.  Bethany,  18  Conn.  424. 

Residing. —  One  in  a  town,  whether  volun- 
tarily or  involuntarily,  and  needing  immedi- 
ate relief,  is  "  residing "  there  within  the 
meaning  of  the  Pauper  Act.  Bethlehem  v. 
Watertown,  51  Conn.  490;  Trumbull  v.  Moss, 
28  Conn.  253;  New  Milford  v.  Sherman,  21 
Conn.  101. 

The  word  "  belongs,"  when  used  in  a  stat- 
ute in  reference  to  the  poor,  designates  the 
place  of  legal  settlement  of  the  persons  re- 
ferred to.  Reading  v.  Westport,  19  Conn. 
561. 

43.  Lunenburg  v.  Shirley,  132  Mass.  498; 
Worcester  v.  Springfield,  127  Mass.  540; 
Bridgewater  v.  Plymouth,  97  Mass.  382.  And 
see  Portland  v.  Auburn,  96  Me.  501,  52  Atl. 
1011;  Lewiston  v.  Auburn,  32  Me.  492;  Ded- 
ham  V.  Milton,  136  Mass.  424. 

44.  Dedham  v.  Milton,  136  Mass.  424;  En- 
dicott  V.  Hopkinton,  125  Mass.  521. 

45.  Guilford  v.  New  Haven,  56  Conn.  465, 
16  Atl.  240;  Lawrence  v.  Methuen,  187  Mass. 
592,  73  N.  E.  860  (holding  further  that  the 
provision  of  Rev.  Laws,  c.  80,  §  6,  that  all 
persons  absent  from  the  commonwealth  for 
ten  consecutive  years  shall  lose  their  settle- 
ment, is  not  retroactive)  ;  Woodbridge  v.  Am- 
boy,  1  N.  J.  L.  213;  Starksborough  v.  Hines- 
bu'rgh,  13  Vt.  215. 

46.  Worcester  v.  Springfield,  127  Mass. 
540. 

47.  Rutland  v.  Mendon,  1  Pick.  (Mass.) 
154 ;  Andover  v.  Merrimack  County,  46  N.  H. 
180;  Calne  Union  v.  St.  Mary,  64  J.  P.  246, 
69  L.  J.  Q.  B.  400.  82  L.  T.  Rep.  N.  S.  121. 

48.  Taunton  v.  Boston,  131  Mass.  18. 

49.  Fitehburg  v.  Athol,  130  Mass.  370. 


50.  Worcester  v.  Great  Barrington,  140 
Mass.  243,  5  N.  E.  491. 

51.  Middleborough  v.  Plymouth,  140  Mass. 
325,  4  N.  E.  568. 

52.  W^orcester  v.  Great  Barrington,  140 
Mass.  243,  5  N.  E.  491. 

53.  Connecticut. — Windham  v.  Lebanon,  51 
Conn.  319;  Danbury  v.  New  Haven,  5  Conn. 
584;  Sterling  v.  Plainfield,  4  Conn.  114; 
Windsor  v.  Hartford,  2  Conn.  355. 

TSlew  Jersey. —  Shrewsbury  Tp.  v.  Holmdel 
Tp.,  42  N.  J.  L.  373;  Pater  son  Tp.  v.  Byram 
Tp.,  23  N.  J.  L.  394;  Franklin  Tp.  v.  Bridge- 
water  Tp.,  20  N.  J.  L.  563;  Alexandria  Tp. 
V.  Kingwood  Tp.,  8  N.  J.  L.  370;  Redington 
V.  Tewksbury,  2  N.  J.  L.  289. 

'Neio  York. —  Bern  V.  Knox,  6  Cow.  433 ; 
Niskayuna  v.  Albany,  2  Cow.  537;  Vernon  v. 
Smithville,  17  Johns.  89;  Wynkoop  v.  New 
York,  3  Johns.  15. 

Pennsylvania. —  Toby  Tp.  Madison,  44 
Pa.  St.  60;  Northumberland  v.  Milton,  6  Pa. 
Cas.  503,  9  Atl.  449  [affirming  1  Pa.  Co.  Ct. 
377] ;  Fermanagh  v.  Walker  Tp.,  6  Pa.  L.  J. 
284,  4  Pa.  L.  J.  Rep.  32. 

Rhode  Island. — Exeter  U.Warwick,  1  R.  1. 63. 

England. —  Reg.  v.  Watford,  9  Q.  B.  626,  10 
Jur.  1053,  16  L.  J.  M.  C.  1,  2  New  Sess.  Cas. 
460,  58  E.  C.  L.  626;  Reg.  v.  Preston,  12 

A.  &  E.  822,  10  L.  J.  M.  C.  22,  4  P.  &  D. 
509,  40  E.  C.  L.  408;  Reg.  v.  Newchurch,  3 

B.  &  S.  107,  9  Jur.  N.  S.  536,  32  L.  J.  M.  C. 
19,  7  L.  T.  Rep.  N.  S.  271,  11  Wkly.  Rep. 
24,  113  E.  C.  L.  107;  Rex  v.  Heaton  Norris, 
6  T.  R.  653,  3  Rev.  Rep.  302. 

See  38  Cent.  Dig.  tit.  "  Paupers,"  §  34. 

Children  born  out  of  the  state  after  their 
father  had  abandoned  his  domicile  therein, 
and  returning  hither   after   his   death,  are 
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come  by  showing  a  different  derivative  settlement  from  the  fatlier,  or  a  different 
settlement  subsequently  acquired.^'' 

2.  Bastards.  The  place  of  birth  of  a  bastard  ordinarily  fixes  its  settlement,'*' 
nnless  fraud  or  collusion  has  been  practised  to  cause  the  birth  to  happen  at  that 
place/^  or  the  mother  has  been  transported  or  conducted  thither  under  legal 
authority.^'' 

D.  Acquired  Settlements^  —  l.  Who  May  Acquire  —  a.  In  General.  Where 

a  statute  provides  that  all  persons  dwelling  and  having  their  homes  in  a  certain 
place  for  a  given  time,  and  complying  with  certain  specified  conditions,  shall 
thereby  gain  a  legal  settlement,  the  words  "  all  persons "  must  be  regarded  as 
applying  to  those  persons  who  are  legally  capable  of  gaining  a  settlement  in  their 
own  right  in  any  other  mode.^^ 

b.  Aliens.^*^  Under  the  provisions  of  some  statutes  an  alien  can  gain  no  set- 
tlement by  commorancy.''^    So  it  has  been  held  that  statutes  which  provide,  under 


foreigners  so  far  as  the  poor  laws  are  con- 
cerned, since  the  place  of  settlement  of  chil- 
dren of  extra  state  parentage  is  the  place 
of  their  birth.  Limestone  Tp.  v.  Chillis- 
quaque,  87  Pa.  St.  294. 

Loss  of  birth  settlement. —  In  England, 
where  a  parish  partly  within  and  partly 
without  a  rural  sanitary  district  has 
been  divided  by  the  operation  of  stat- 
ute, a  pauper  loses  his  birth  settlement 
acquired  there  before  the  passing  of  the  act, 
because  the  place  of  such  settlement  has 
ceased  to  exist,  and  he  cannot  be  treated  as 
having  a  birth  settlement  in  the  new  parish 
which  originally  formed  a  part  of  the  old 
parish  where  he  was  born.  St.  Saviour's 
Union  v.  Dorking  Union,  [1898]  1  Q.  B.  594, 
62  J.  P.  308,  67  L.  J.  Q.  B.  408,  78  L.  T. 
Rep.  N.  S.  29,  46  Wkly.  Rep.  309  [following 
Reg.  V.  Tipton,  3  Q.  B.  215,  2  G.  &  D.  92,  6 
Jur.  760,  11  L.  J.  M.  C.  89,  43  E.  C.  L. 
704]. 

54.  Madison  Tp.  v.  Monroe  Tp.,  42  N.  J.  L. 
493;  Shrewsbury  Tp.  v.  Holmdel  Tp.,  42 
N.  J.  L.  373 ;  Vernon  v.  Smithville,  17  Johns. 
(N.  Y.)  89;  Cumner  v.  Milton  Parish,  3 
Salk.  259. 

55.  Delaware. —  Smith  v.  State,  Houst.  Cr. 
Cas.  107. 

Massachusetts. —  Petersham  v.  Dana,  12 
Mass.  429. 

New  Hampshire. —  South  Hampton  v. 
Hampton  Falls,  11  N.  H.  134;  Bow  v.  Not- 
tingham, 1  N.  H.  260. 

New  York. —  Delavergne  v.  Noxon,  14 
Johns.  333. 

Pennsylvania. — Wayne  Tp.  v.  Jersey  Shore, 
81*  Pa.  St.  204;  Philadelphia  v.  Bristol  Tp., 
6  8crg.  &  R.  562. 

Vvrmonl. —  Burlington  v.  Essex,  10  Vt.  91. 

Ewjland. —  I'lyniouth  Union  v.  Axminstor 
Union,  [IHOH]  A.  C.  586,  02  J.  P.  012,  07 
L.  J.  Q.  n.  871,  79  L.  T.  Rq).  N.  S.  74,  47 
Wkly.  Ilcp.  33;  Reg.  v.  Wendron,  7  A.  &  E. 
819,  7  \j.  .1.  M.  C.  22,  3  N.  &  P.  02,  34  K.  V. 
L.  427;  Rex  V.  Halifax,  2  B.  &  Ad.  211,  9 
L.  J.  M.  C.  O.  S.  i;)l,  22  E.  C!.  L.  90;  Wliitc- 
<'liajj(!l  I'ariHh  v.  St('|)n('y  Parisli,  (Jartli.  '133; 
l{cx  V.  AHllcy,  4  Dongl.  389,  20  E.  (!.  1j. 
542;  Siinj)Hf)ii  v.  .loluiHon,  Dougl.  (ltd  cd.) 
7;  R(!X  V.  Hciiii.'ti,  9  lj.  .1.  M.  (!.  ().  S.  05; 
Rex  V.  MurtlcHliam,  8  L.  J.  M.  C.  0.  S.  49; 
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Cumner  v.  Milton  Parish,  3  Salk.  259;  Reg. 
V.  St.  Giles-in-the-Fields,  2  Wkly.  Rep.  419. 
And  see  Rex  v.  St.  Nicholas,  2  B.  &  C.  889, 
4  D.  &  R.  462,  26  Rev.  Rep.  577,  9  E.  C.  L. 
383.  See  also  Axminster  Union  v.  Plymouth 
Union,  61  J.  P.  228. 

See  38  Cent.  Dig.  tit.  "  Paupers,"  §  35. 

The  town  or  county  where  the  child  is  born 
is  its  legal  settlement  unless  it  appears  that 
the  mother  has  a  legal  settlement  elsewhere. 
Bethlem  v.  Roxbury,  20  Conn.  298;  Danburj 
V.  New  Haven,  5  Conn.  584;  Hebron  v.  Marl- 
borough, 2  Conn.  18;  Martin  v.  Hardyston, 
53  N.  J.  L.  529,  22  Atl.  58;  McCoy  v.  New- 
ton, 37  N.  J.  L.  133. 

Where  the  mother  of  a  bastard  child  re- 
moves from  another  state  into  a  county  in 
this  state,  the  child  being  born  in  that  county, 
its  legal  settlement  is  in  that  county.  Mer- 
ritt  V.  McQuaig,  63  N.  C.  550. 

56.  Philadelphia  v.  Bristol  Tp.,  6  Serg. 
&  R.  (Pa.)  562;  Burlington  v.  Essex,  19  Vt. 
91. 

57.  Burlington  V.  Essex,  19  Vt.  91. 

58.  Acquiring  residence  see  infra.  III,  D, 

2,  h. 

Military  settlement  see  infra,  III,  D,  2,  g. 

59.  Milo  r.  Kilmarnock,  11  Me.  455;  Hallo- 
well  V.  Gardiner,  1  Me.  93. 

Indians. —  It  has  been  held  in  Massachu- 
setts that  Indians,  residing  within  the  limits 
of  a  town,  and  being  under  jurisdiction  of 
persons  appointed  by  the  government,  have 
no  legal  settlement  in  the  town.  Andovcr  v. 
Canton,  13  Mass.  547. 

A  person  under  guardianship  as  a  spend- 
thrift may,  in  Massachusetts,  gain  a  settle- 
ment by  living  on  his  estate  for  the  time  re- 
quired by  statute,  llopkinton  V.  Upton,  3 
Mete.  (TNi.ass.)  105. 

60.  Derivative  settlement  see  infra,  III,  E, 

3,  b. 

61.  Bridgeport  r.  Trumbull,  37  Conn.  484; 
Romcrs  v.  Barkhamstead,  1  Root  (Conn.) 
308. 

Residence  in  town  at  time  of  incorporation. 
—  An  alien  who  resides  in  a  plantation  at 
ilio  time  of  inoorjioration  gains  no  Hottloniont 
tlicrehy,  ttiat  nu^thod  being  limited  to  citi- 
ziMiH  oi"  towns  of  the  Unileii  Stales.  Thomaa- 
t(m  r.  Vinalliaven,  13  Me.  150;  Knox  IK 
Waldoborongh,  3  Mo.  455;  Jell'erson  V.  Litch- 
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certain  conditions,  a  settlement  for  persons  coming  directly  from  some  foreign 
place  apply  only  to  persons  coming  from  some  place  without  the  United  States 
without  passing  through  a  sister  state,^^  and  do  not  apply  to  persons  who  have 
acquired  a  legal  settlement  in  the  United  States  prior  to  complying  with  the  con- 
ditions of  the  statute.^  A  naturalized  alien  can  thereafter  acquire  a  settlement 
by  compliance  with  statutes  relating  to  the  acquisition  of  settlements  by  citizens.^ 
But  in  the  absence  of  statutory  authority  naturalization  combined  with  prior 
residence  does  not  confer  a  settlement  upon  an  alien."^ 

e.  Citizens  and  Inhabitants  of  Same  of  Different  States.  Statutes  generally 
prescribe  conditions  under  which  citizens  and  inhabitants  of  the  same  state  or 
different  states^'  may  obtain  settlements. 

d.  Married  Women.^^  In  some  jurisdictions  it  is  provided  by  statute  that  a 
married  woman  shall  have  the  settlement  of  her  husband  if  he  has  any  in  the 
state ;  otherwise  her  own  at  the  time  of  her  marriage  shall  not  be  Ibst.''^  Where 
her  husband  has  no  settlement  it  is  generally  held  that  she  may  acquire  a  settle- 
ment in  her  own  right,  by  complying  with  the  provisions  of  the  statute  which 
would  entitle  any  other  person  to  a  settlement.™ 

e.  Deserted  and  Divorced  Women.  A  married  woman  divorced  a  mensa  et 
thoro  from  her  husband  can  acquire  a  settlement  in  her  own  right.''''  So  also  the 
general  rule  is  that  a  deserted  wife  stands  in  the  same  position  with  respect  to  her 
husband  as  if  she  were  divorced  from  him  a  mensa  et  thoro,  and  can  acquire  a 
settlement  in  her  own  right  distinct  from  that  of  her  husband.'''^    If,  however,  an 


field,  1  Me.  196.  The  rule  under  the  stat- 
utes of  Vermont  is  otherwise.  Derby  v. 
Salem,  30  Vt.  722. 

62.  Stillwater  Tp.  v.  Green  Tp.,  9  N.  J.  L. 
59 ;  Chatham  v.  Middlefield,  19  Johns.  (N.  Y.) 
66. 

63.  Brower  v.  Smith,  46  N.  J.  L.  72. 

Mere  landing  in  a  sister  state  without  re- 
maining there,  and  immediately  taking  a 
conveyance  to  the  place  of  destination,  is 
coming  directly  from  Europe  within  the 
meaning  of  the  statute.  New  Barbadoes  Tp. 
V.  Paterson,  27  N.  J.  L.  544. 

64.  Guilford  v.  New  Haven,  56  Conn.  465, 
16  Atl.  240. 

65.  Bridgeport  v.  Trumbull,  37  Conn.  484. 
In  Massachusetts  it  is  held  that  a  statute 

permitting  an  alien  to  acquire  a  settlement 
by  living  on  a  freehold  estate  for  three  suc- 
cessive years  inures  to  the  benefit  of  an  alien 
naturalized  before  the  end  of  that  time  and 
then  completes  the  occupation.  Endicott  v. 
Hopkinton,  125  Mass.  521. 

66.  New  Hartford  v.  Canaan,  54  Conn.  39, 
5  Atl.  360;  Danbury  v.  New  Haven,  5  Conn. 
584;  Sutton  v.  Burke,  15  Vt.  720. 

67.  Danbury  v.  New  Haven,  5  Conn.  584; 
Starksborough  v.  Hinesburgh,  13  Vt.  215. 

68.  Derivative  settlement  see  infra,  III, 
E,  2. 

69.  Winslow  v.  Pittsfield,  95  Me.  53,  49 
Atl.  46;  Howland  v.  Burlington,  53  Me.  54; 
Augusta  V.  Kingfield,  36  Me.  235;  Bradford 
V.  Worcester,  184  Mass.  557,  69  N.  E.  310; 
Stoughton  V.  Cambridge,  165  Mass.  251,  43 
N.  E.  106;  Spencer  v.  Leicester,  140  Mass. 
224,  5  N.  E.  820  (holding  that  Pub.  St.  c.  83, 
§  1,  el.  4,  does  not  apply  to  married  women)  ; 
Somerville  v.  Boston,  120  Mass.  574  (hold- 
ing that  St.  (1874)  c.  274,  §  2,  providing  that 
any  woman  of  the  age  of  twenty-one  years, 


who  resides  in  any  place  within  the  state  for 
five  years  together  without  receiving  relief 
as  a  pauper  shall  thereby  gain  a  settlement 
in  such  place,  does  not  apply  to  married  wo- 
men so  as  to  change  the  rule)  ;  Andover  v. 
Merrimack  County,  37  N.  H.  437. 

70.  Bradford  v.  Worcester,  184  Mass.  557, 
69  N.  E.  310  (holding  likewise  that  a  woman 
whose  second  husband  has  no  settlement  may 
acquire  a  settlement,  under  clause  6  of 
the  statute,  although  she  has  formerly  ac- 
quired another  settlement  by  her  first  hus- 
band) ;  Stoughton  V.  Cambridge,  165  Mass. 
251,  43  N.  E.  106;  Andover  v.  Merrimack 
County,  37  N.  H.  437.  Contra,  Winslow  v. 
Pittsfield,  95  Me.  53,  49  Atl.  46;  Jefferson 
V.  Litchfield,  1  Me.  196,  holding  that  a  wife 
gains  no  settlement  during  coverture  where 
the  husband  gains  none. 

Void  marriage. —  A  woman  whose  marriage 
is  void  may  gain  an  independent  settlement. 
Johnson  v.  Huntington,  1  Day  (Conn.)  212. 

71.  Williamsport  v.  Eldred  Tp.,  84  Pa.  St. 
429. 

Remarriage  after  divorce. —  A  woman  who 
obtains  a  divorce,  with  custody  of  her  child 
and  afterward  remarries,  can  gain  no  new 
settlement  for  herself  as  a  feme  sole  or  for 
her  child,  unless  the  full  time  required 
elapses  between  the  divorce  and  her  second 
marriage.  Spencer  Tp.  v.  Pleasant  Tp.,  17 
Ohio  St.  31. 

72.  Washington  County  v.  Mahaska  County, 
47  Iowa  57 ;  Bradford  v.  Worcester,  184 
Mass.  557,  69  N.  E.  310;  Loyalsock  Tp.  v. 
Johnsonburg  Borough,  14  Pa.  Co.  Ct.  323; 
Woodward  Tp.  v.  Lock  Haven,  13  Pa.  Co.  Ct. 
157;  Ayres'  Case,  4  Pa.  Co.  Ct.  499  (holding 
that  a  deserted  wife  may  gain  a  settlement 
for  herself  by  leasing  real  estate  of  the 
yearly  value  of  ten  dollars,  dwelling  on  the 
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abandoned  wife  remarries  during  the  life  of  her  husband,  such  marriage  being 
illegal,  she  can  acquire  no  settlement  by  residence  under  it.'^^ 

f.  Widows.  A  widow  may,  upon  complying  with  the  requirements  of  the  stat- 
ute, acquire  a  settlement  in  her  own  right,  just  as  any  other  person  sui  juris  may/* 

g.  Inf ants '^^  —  (i)  In  Geneiial.  The  rule  is  well  settled,  in  the  construction 
of  statutes  for  the  relief  of  the  poor,  that  minor  children,  prior  to  emancipation, 
are  incapable  of  gaining  a  settlement  in  their  own  right and  this  rule  applies 
to  illegitimate  as  well  as  to  legitimate  children.''^ 

(ii)  Emancipation.  In  some  jurisdictions  the  rule  is  laid  down  that  a  minor 
who,  while  living  with  his  parents,  can  liave  only  a  derivative  settlement,  may, 
if  emancipated,  acquire  a  settlement  in  his  own  right  in  any  miode  provided  lu 
the  settlement  acts  applicable  to  persons  under  twenty-one  years  of  age.™  Eman- 
cipation is  not  to  be  presumed,  although  it  may  be  implied  from  circumstances.'' 
Emancipation  under  the  pauper  law  exists  when  the  minor  contracts  a  new 
relation  inconsistent  with  being  a  part  of  the  family.^    In  order  to  constitute 


same  for  a  year,  and  paying  the  rent)  ; 
Central  Poor  Dist.  v.  Jenkins  Tp.,  8  Kulp 
(Pa.)  227.  See  also  Parker  City  v.  Du  Bois 
Borough,  6  Pa.  Cas.  591,  9  Atl.  457.  Contra, 
Howland  v.  Burlington,  53  Me.  54;  Augusta 
V.  Kingsfield,  36  Me.  235;  Spencer  Tp.  v. 
Pleasant  Tp.,  17  Ohio  St.  31. 

73.  Augusta  v.  Kingfield,  36  Me.  235. 

74.  Biddeford  v.  Saco,  7  Me.  270;  Marden 
V.  Boston,  155  Mass.  359,  29  N.  E.  588; 
Cambridge  v.  Boston,  137  Mass.  152;  Burrell 
Tp.  V.  Pittsburg,  62  Pa.  St.  472,  1  Am.  Eep. 
441;  Mifflin  Tp.  v.  Elizabeth  Tp.,  18  Pa.  St. 
17. 

75.  Derivative  settlement  see  infra,  III, 
E,  3. 

Gaining  settlement  by  apprenticeship  see 

infra.  III,  D,  2,  e. 

76.  Connecticut. —  Bridgeport  v.  Trumbull, 
37  Conn.  484;  Sterling  v.  Plainfield,  4  Conn. 
114;  Salisbury  v.  Fairfield,  1  Root  131. 

Maine. —  Frankfort  v.  New  Vineyard,  48 
Me.  565;  Brewer  v.  East  Machias,  27  Me. 
489 ;  Farmington  v.  Jay,  18  Me.  376 ;  Pittston 
V.  Wiscasset,  4  Me.  393. 

Massachusetts. — Attleborough  v.  Harwich, 
17  Mass.  398;  Taunton  v.  Plymouth,  15  Mass. 
203;  Somerset  v.  Dighton,  12  Mass.  383.  See 
also  Dan  vers  v.  Boston,  10  Pick.  513. 

New  Hampshire. —  Tamworth  v.  New  Mar- 
ket, 3  N.  H.  472. 

New  York. —  Bern  v.  Knox,  6  Cow.  433. 

Ohio. —  Jefferson  Tp.  v.  Letart  Tp.,  3  Ohio 
99. 

Vermont. —  Marshfiekl  v.  Tunbridge,  62 
Vt.  455,  20  Atl.  106;  Poultney  v.  Glover,  23 
Vt.  328;  Hartford  v.  Ilartland,  19  Vt,  392; 
Wells  V.  Wcsthavon,  5  Vt.  322. 

Rnqland. —  Kcigate  Union  v.  Croydon 
Union,  14  App.  Cas.  465,  59  L.  J.  M.  C. 
29. 

See  38  Cent.  Dig.  tit  "  Paupora,"  «  42. 

77.  Marlhoroiigli  v.  Hebron,  2  Conn.  20; 
Milo  V.  Kilnianiock,  11  Mo.  455;  Fayette  w. 
Leeds,  10  Me.  '100;  SomcrHct  r.  Digliton,  12 
MaHH.  383;  MiiiichcHi.or  V.  Springdold,  15  Vt. 
3S5 ;  WchI,  Hum  Union  v.  Holbcacli  Union, 
riOOr,]  A.  C.  450,  6!)  .1.  P.  442,  74  L.  J.  K.  B. 
8(18,  3  l;(.c.  ()()V.  1  179,  03  L.  T.  Bcj).  N.  S. 
557,  21   T.  L.  R.  713,  54  WUly.  Uc]).  137; 
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Woolwich  Union  v.  Fulham  Union,  [1905] 

2  K.  B.  203,  69  J.  P.  252,  74  L.  J.  K.  B.  556, 

3  Loc.  Gov.  594,  92  L.  T.  Rep.  N.  S.  838,  54 
Wkly.  Rep.  14. 

In  New  Hampshire  it  has  been  held  that, 
after  the  age  of  seven,  an  illegitimate  child 
can  acquire  a  new  settlement  in  its  own 
right  by  a  year's  residence  in  a  town  dif- 
ferent from  that  of  its  birth  (Bow  v.  Not- 
tingham, 1  N.  H.  260 ) ,  but  that  it  cannot 
acquire  a  settlement  different  from  that  of 
the  place  of  its  birth  by  residence  in  another 
town  while  under  the  age  of  seven  years 
(South  Hampton  v.  Hampton  Falls,  11  N.  H. 
134). 

78.  Canton  v.  Simsbury,  54  Conn.  86,  6 
Atl.  183;  Portland  v.  New  Gloucester,  16 
Me.  427;  Wells  v.  Kennebunk,  8  Me.  200; 
Lubec  V.  Eastport,  3  Me.  220;  Tunbridge  v. 
Eden,  39  Vt.  17. 

In  Iowa  a  statute  providing  that  "  any 
person  having  attained  majority,  and  re- 
siding in  this  state  one  year  without  being 
warned  as  hereinafter  provided,  gains  a  set- 
tlement in  the  county  of  his  residence,"  and 
that  "  legitimate  minor  children  follow  and 
have  the  settlement  of  their  father,"  a  minor, 
emancipated  by  agreement  with  his  father, 
cannot  by  residence  acquire  an  independent 
settlement.  Clay  County  ii.  Palo  Alto 
County,  82  Iowa  626,  48  N.  W.  1053. 

Under  Me.  Rev.  St.  c.  24,  §  i,  providing 
that  settlement  may  be  acquired  by  "  a  per- 
son of  age  "  having  his  home  in  a  town  for 
five  successive  years,  etc.,  an  emancipated 
minor  cannot  acquire  a  settlement  by  hav- 
ing his  home  in  any  town  for  five  successive 
years.  Brooksvillc  r.  Bucksport,  73  Me.  Ill; 
North  Yarmouth  r.  Portland,  73  Me.  108; 
Veazie  v.  Machias,  49  Me.  105. 

79.  Monroe  r.  Jackson,  55  Me.  55 ;  Wells  v. 
Konnobiink,  8  Me.  200. 

Attaining  the  age  of  twenty-one  years  is 
not  ipno  facto  ('iimn('i])ation  of  a  child  from 
his  parents,  altliou"-!!  at  that  age  the  child 
nmy  eiimncii>ato  liiinsolf  .^lo  as  to  gain  a  set- 
tlenieiit  Hopnralo  from  that  of  liis  father. 
Alexiuidi  ia  Tp.  )).  Bcthlolieiii  Tp.,  16  N.  J.  L. 
110,  31  Am.  Doc.  229. 

80.  'Pinibridge  r.  lOden,  ;10  Vt.  17. 
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emancipation  tlie  parents  must  absolutely  renoimce  all  care  and  control  of  tlie 
infiiut.^^ 

h.  Insane  Persons.^^  An  insane  person  or  idiot  cannot  acquire  a  settlement 
in  any  place  by  virtue  of  acts  requiring  his  own  volition.^^  But  wliere  insanity 
occurs  after  legal  residence  is  once  commenced,  it  does  not  interrupt  the  gaining 
of  a  settlement.**  Such  a  person  is,  however,  capable  of  gaining  a  settlement  by 
any  mode  not  requiring  any  act  of  volition  of  his  own.^^  Therefore,  under  the 
statutes  of  a  numljer  of  jurisdictions,  a  person  non  compos  mentis  may  acquire  a 
settlement  in  a  town  by  continuoiis  residence  therein  for  a  designated  period.^ 
But  a  person  non  compos  mentis  and  not  emancipated,  although  of  full  age,  can- 
not acquire  an  independent  settlement  by  residence,  but  will  follow  tlie  settlement 
of  his  father.*^  When  the  question  of  the  degree  of  the  mental  capacity  of  a 
pauper  has  arisen,  it  is  held  that,  to  disqualify  a  person  from  making  a  choice  of 
a  settlement,  by  insanity,  the  mental  derangement  need  not  amount  to  complete 
madness.  If  the  mind  is  diseased  to  such  an  extent  as  to  deprive  the  person  of 
volition,  free-will,  and  power  of  choice,  or  deprive  him  of  self-control  as  to  matters 
involved  in  a  choice  of  settlement,  this  is  sufficient.^^ 

I.  Slaves.^  During  the  existence  of  slavery  in  this  country,  it  was  held  that 
slaves  could  acquire  no  settlement  in  their  own  right.* 


81.  Monroe  v.  Jackson,  55  Me.  55;  Pittston 
V.  Wiscasset,  4  Me.  293;  South  Burlington  v. 
Cambridge,  77  Vt.  289,  59  Atl.  1013;  Tun- 
bridge  V.  Eden,  39  Vt.  17. 

A  minor  child  bound  out  by  written  inden- 
ture until  twenty-one  years  of  age  is  not 
thereby  emancipated.  Frankfort  v.  New 
Vineyard,  48  Me.  565;  Oldtown  v.  Falmouth, 
40  Me.  106.  But  see  North  Hampton  County 
V.  Stroudsburg  Poor  Dist.,  9  Pa.  Dist.  614, 

23  Pa.  Co.  Ct.  488. 

Desertion  of  his  home  or  the  vagrancy  of 
the  child,  unless  assented  to  by  the  parent, 
does  not  constitute  emancipation.  Bangor  v. 
Eeadfield,  32  Me.  60. 

Mere  residence  apart  from  the  family  of 
the  parents  is  not  emancipation.  Tamworth 
v.  New  Market,  3  N.  H.  472. 

82.  Derivative  settlement  see  injra,  III,  E, 
3,  e. 

83.  Payne  v.  Dunham,  29  111.  125;  Phillips 
V.  Boston,  183  Mass.  314,  67  N.  E.  250. 

84.  Washington  County  v.  Mahaska  County, 
47  Iowa  57;  Machias  v.  East  Machias,  33 
Me.  427;  Chicopee  v.  Whately,  6  Allen 
(Mass.)  508;  Topsham  v.  Williamstown,  60 
Vt.  467,  12  Atl.  112. 

85.  Lubec  v.  Eastport,  3  Me.  220. 

86.  Eidgefield  v.  Fairfield,  73  Conn.  47,  46 
Atl.  245;  Plymouth  v.  Waterbury,  31  Conn. 
515;  Waterville  v.  Benton,  85  Me.  134,  26 
Atl.  1089;  Corinth  v.  Bradley,  51  Me.  540; 
Auburn  v.  Hebron,  48  Me.  332;  Gardiner  v. 
Farmingdale,  45  Me.  537;  Machias  v.  East 
Machias,  33  Me.  427;  New  Vineyard  v. 
Harpswell,  33  Me.  193 ;  Augusta  v.  'Turner, 

24  Me.  112;  Lubec  r.  Eastport,  3  Me.  220. 
But  see  Phillips  v.  Boston,  183  Mass.  314,  67 
N.  E.  250,  holding  intention  and  power  of 
choice  necessary  to  form  a  residence. 

87.  Winterport  v.  Newburgh,  78  Me.  136,  3 
Atl.  48;  Strong  v.  Farmington,  74  Me.  46; 
Monroe  v.  Jackson,  55  Me.  55;  Topsham  v. 
Chelsea.  60  Vt.  219,  13  Atl.  861;  Westmore 
V.  Sheffield,  56  Vt.  239. 


An  insane  child  may  hecome  so  far  eman- 
cipated by  being  removed  from  his  father's 
house  with  his  consent,  or  by  receiving  sup- 
port as  a  pauper,  as  to  lose  the  ability  or 
legal  capacity  to  acquire  a  derivative  set- 
tlement from  the  father.  Curwensville  Poor 
Dist.  V.  Knox  Tp.  Poor  Dist.,  6  Pa.  Cas.  536, 
9  Atl.  463;  Penns  Tp.  v.  Selinsgrove,  9  Pa. 
Cas.  465,  4  Atl.  374. 

88.  Fayette  v.  Chesterville,  77  Me.  28,  52 
Am.  Rep.  741 ;  Townsend  v.  Pepperell,  99 
Mass.  40. 

Incipient  insanity  does  not  incapacitate 
one  from  gaining  a  settlement.  Buckland  v. 
Cliarlemont,  3  Pick.  (Mass.)  173. 

Weakness  of  intellect,  subjecting  the  per- 
son to  oversight,  influence,  and  care  of 
friends,  but  not  amounting  to  idiocy,  does 
not  incapacitate  such  person  from  making  a 
removal  of  residence  and  acquiring  a  new 
settlement  under  the  poor  laws.  Westmore 
V.  Sheffield,  56  Vt.  239;  Ludlow  v.  Land- 
grove,  42  Vt.  137. 

89.  Derivative  settlement  see  injra,  III, 
E,  4. 

Support  of  pauper  slaves  see  injra,  IV,  B. 

90.  Hallowell  v.  Gardiner,  1  Me.  93;  Digh- 
ton  V.  Freetown,  4  Mass.  539 ;  Springfield  V. 
Wilbraham,  4  Mass.  493;  Winchendon  v. 
Hatfield,  4  Mass.  123;  Vincent  v.  Duncan, 
2  Mo.  214;  Morris  Tp.  v.  Warren  Tp.,  26 
N.  J.  L.  312,  holding  that  a  slave  acquires 
no  settlement,  except  when  legally  manu- 
mitted, or  in  case  of  the  insolvency  of  his 
master.  South  Brunswick  v.  East  Windsor, 
8  N.  J.  L.  64.  And  see  Exeter  v.  Warwick, 
1  R.  L  63. 

Wife  of  slave. —  Since  a  wife  is  not  per- 
mitted to  gain  a  settlement  separate  from 
that  of  her  husband,  and  a  slave  cannot 
acquire  a  settlement  in  his  own  right,  the 
wife  of  the  slave  does  not  acquire  a  settle- 
ment by  residence  on  a  plantation  at  the 
time  of  its  incorporation.  Hallowell  v. 
Gardiner,  1  Me.  93. 
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2.  Mode  of   Acquiring"  —  a.  Ownership  or  Interest  in  Property  —  (i)  In 

Genehal.  One  of  the  modes  of  gaining  a  settlement  prescribed  by  many  of  tlie 
statutes  is  the  ownership  or  interest  in  property  of  specified  value  within  the 
town,  and  occupation  and  payment  of  taxes  thereon  for  a  designated  period.*^ 

(ii)  What  Interhht  OR  Title  Necessary — (a)  In  General.  In  order  to 
gain  a  settlement  by  this  mode  it  is  usually  required  that  the  person  possess  a 
vested  inheritance  or  freehold  in  possession.^^  These  statutes  refer  to  such  an 
estate  as  the  party  has  a  right  to  occupy,  and  not  to  an  estate  in  expectancy, 
where  there  is  a  preceding  estate  of  freehold  in  another.'^  Nor  is  occupancy  by 
tenants  at  will  or  sufferance  sufficient  to  confer  a  settlement.®^  But  an  estate  of 
freehold  or  inheritance  in  trust  is  an  estate  of  freehold  within  the  intent  of  the 
statutes.^®  It  has  been  held,  however,  that  a  trust  by  mere  implication,  not 
arising  by  deed,  nor  established  by  any  previous  decree,  is  not  sufficient  to  confer 
a  settlement  under  a  statute  requiring  seizin  of  a  freehold  estate.'*'  So  a  statute 
requiring  property  to  be  held  by  a  person  "in  his  own  right"  excludes  all  prop- 
erty to  which  the  pei'son  has  but  a  right  of  temporary  possession,  as  in  the  case  of 
property  held  by  an  executor,  administrator,  guardian,  agent,  bailee,  trustee,  or 
tenant.®'^  Unless  the  statute  requires  that  the  interest  in  the  property  must  be 
an  indefeasible  interest,  derived  from  a  grantor  having  title,®®  the  settlement  does 
not  depend  upon  the  question  whether  the  title  is  good  against  all  persons ; 


91.  Settlement  by  birth  see  supra,  III,  C. 

92.  Wellfleet  v.  Truro,  5  Allen  (Mass.) 
137;  Western  v.  Leicester,  3  Pick.  (Mass.) 
198;  Boston  V.  Wells,  14  Mass.  384;  Granby 
V.  Amherst,  7  Mass.  1 ;  Groton  v.  Boxborough, 
6  Mass.  50;  Wakefield  v.  Alton,  3  N.  H.  378; 
Rochester  v.  Chester,  3  N.  H.  349;  Reg.  v. 
Knaresborough,  16  Q.  B.  446,  71  E.  C.  L. 
446;  Rex  v.  Ringstead,  9  B.  &  C.  218,  7 
L.  J.  M.  C.  O.  S.  103,  4  M.  &  R.  67,  17 
E.  C.  L.  105;  Rex  v.  Houghton  le  Spring, 
1  East  247. 

93.  Ipswich  V.  Topsfield,  5  Mete.  (Mass.) 
350;  Charlestown  v.  Acworth,  1  N.  H.  62; 
Forks  V.  Easton,  2  Whart.  (Pa.)  405  (hold- 
ing that  a  certificate  of  settlement  from 
the  town  from  which  he  removes  is  neces- 
sary, under  the  Pennsylvania  act  of  March 
9,  1771,  in  order  to  enable  a  person  to  ac- 
quire a  settlement  by  the  purchase  of  a  free- 
hold and  residence  therein,  and  such  settle- 
ment cannot  be  obtained  by  an  uncertified 
pauper  who  refuses  to  give  security)  ;  Adams 
Tp.  V.  Forward  Tp.,  8  Pa.  Cas.  113,  6  Atl. 
710. 

One  continues  seized  of  a  freehold,  not- 
withstanding a  lease,  so  as  to  gain  a  settle- 
ment under  the  statute.  Mansfield  v.  Pem- 
broke, 5  Pick.   (Mass.)  449. 

A  person  under  guardianship  as  a  spend- 
thrift may  gain  a  settlement  by  living  on 
liis  PHtate  for  tlio  time  required.  Hopkinton 
V.  Ui)ion,  3  Mete.   (Mass.)  lOS. 

A  minor  under  guardianship  may  acquire 
ii  Hc^ltlciiicut  hy  the  oocnpation  of  his  ewtate, 
iiiili'HH  Uk)  Htaliile  r('(]iiii'(?s  tli<!  freehohhM" 
to  he.  of  full  age.  (Jranby  V.  Amherst,  7 
MaHH.  1. 

94.  Iimwich  v.  Topsfield,  5  Mete.  (Mass.) 
.'!5(). 

An  estate  in  remainder  \h  iiiHiifliciciit  to 
ooiifcr  a  HctI  N'liictit.  IpHwich  /).  'r()|)Hli('l(l,  5 
Mete.   (MaHH.)  :m. 

A  right  of  redemption,  lU'lcr  an  entry  to 

D,  2.  a.  (i)J 


foreclose,  the  mortgagee  retaining  possession 
and  taking  the  rents  and  profits,  is  not  an 
estate  of  inheritance,  on  which  the  owner 
can  live  as  on  his  freehold,  and  therefore 
not  within  the  statute.  Oakham  v.  Rutland, 
4  Cush.  (Mass.)  172. 

95.  Dover  v.  Brighton,  2  Gray  (Mass.) 
482;  Southbridge  v.  Warren,  11  Cush.  (Mass.) 
292;  Northmoreland  Tp.  v.  Monroe  Tp.,  1 
C.  PI.  (Pa.)  149. 

96.  Conway  v.  Ashfield,  110  Mass.  113; 
Randolph  v.  Norton,  16  Gray  (Mass.)  395; 
Scituate  v.  Hanover,  16  Pick.  (Mass.)  222 ;  Or- 
leans V.  Chatham,  2  Pick.  (Mass.)  29;  Pem- 
broke V.  Allenstown,  21  N.  H.  107;  Bernards 
Tp.  V.  Warren  Tp.,  15  N.  J.  L.  447;  Rex  v. 
Oftchurch,  3  T.  R.  114. 

In  New  Hampshire,  a  person  entitled  to  a 
distributive  share  of  a  deceased  person's  es- 
tate of  suflScient  amount  will  gain  a  settle- 
ment thereby,  altliough  there  has  been  no 
decree  of  distribution,  the  other  requirements 
of  the  law  being  complied  with.  Andover  v. 
Merrimack  County,  37  N.  H.  437. 

A  trust  estate  unlawfully  created  is  not 
sufficient  to  give  a  settlement.  Canton  V. 
Dorchester,  8  Cush.  (Mass.)  525. 

An  equitable  right  is  not  sufficient  to  con- 
fer a  settlement;  it  must  be  an  equitable 
estate  actually  vested.  Reg.  v.  Carlton,  14 
Q.  B.  110,  14  Jur.  240,  19  L.  J.  M.  C.  100, 
4  New  Sess.  Cas.  1,  68  E.  C.  L.  110;  Rex  V. 
Oddington,  2  B.  &  C.  120,  3  D.  &  R.  403, 
9  E.  C.  L.  64;  Rex  V.  ITagwortliinghani.  1 
B.  &  C.  034,  3  D.  &  R.  16,  8  E.  C.  L.  268; 
lU'.x  V.  Woolpit,  4  D.  &  R.  456,  16  E.  C.  L. 
210;  Box  1).  Long  Bennington,  6  M.  &  S.  403. 

97.  Tcwkabury  Tp.  (;.  Iteadingfon  Tp.,  8 
N.  J.  L.  31!). 

98.  Ncwfane  v.  Somerset,  49  Vt.  411  ;  Now- 
fanc      Dtnnmorston,  34  Vt.  1S4. 

99.  Bridgewaier  V.  Brookdcld.  3  Cow. 
(N.  Y.)  2i)9;  Blonhoim  v.  VVindliam,  11 
.lolinH.  (N.  Y.)  7. 
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although  it  may  be  defeasible,  it  is  good  until  defeated.'  Nor  does  the  want  of 
record  of  the  deed,  at  the  time  of  tlie  occupation,  prevent  the  acquisition  of  a 
settlement.^ 

(b)  Curtesy  and  Dower  Interests.  Under  some  statutes  possession  of  a  free- 
hold estate  in  the  right  of  one's  wife  is  a  sufficient  interest  to  confer  a  right  of 
settlement;*  although  possession  by  the  husband  as  tenant  by  the  curtesy  initiate 
of  land  held  by  his  wife  to  her  sole  and  separate  use  is  not  sufficient.*  Where, 
however,  the  statute  requires  the  person  to  hold  "  in  his  own  right,"  real  estate 
\x^\dijure  uxoris  is  not  sufficient  to  confer  a  settlement.^ 

(ill)  Value  of  Estate.  The  value  of  the  estate  necessary  to  gain  a  settle- 
ment is  fixed  by  statute.*  In  the  absence  of  language  in  the  statute  requiring  a 
different  construction,  this  value  will  be  estimated  without  regard  to  encum- 
brances.'^  Under  a  statute  requiring  the  estate  to  be  of  a  certain  clear,  yearly 
income,  the  words  "clear,  yearly  income"  mean  income  free  from  all  charges  on 
the  estate,^  not  the  sum  actually  received  yearly  by  the  owner  of  the  estate,  but 
the  yearly  value  thereof  as  a  rentable  estate.^  Tlie  property  must  be  valued  as 
if  it  had  been  subjected  to  taxation,  when  the  forbearance  to  tax  it  has  been  on 
account  of  the  poverty  of  the  occupant.*"  The  assessors'  valuation  of  the  estate 
is  not  conclusive  as  to  the  value  thereof." 

(iv)  Occupation'.  The  statutes  as  a  rule  require  actual  occupation  of  the  real 
property  for  the  full  period  designated  in  the  statute,  in  order  to  acquire  a  settle- 
ment under  this  mode.*^  The  personal  occupation  of  lands  includes  an  occupation 
by  others  under  the  direction  and  control  of  the  owner.'*  But  it  is  otherwise  if  the 
lands  are  leased.'^  Nor  is  it  sufficient  for  a  pauper  to  dwell  in  the  neighborhood 
or  near  to  his  estate  ;  he  must  dwell  upon  it.'^ 

(v)  Payment  of  Consideration.  Some  of  the  statutes  require  the  payment 
of  at  least  a  designated  portion  of  the  consideration  in  order  to  perfect  a  person's 
right  to  acquire  a  settlement."    But  under  some  provisions  a  mortgage  back  to 


1.  Boylston  v.  Clinton,  1  Gray  (Mass.)  619 
(liolding  that  a  citizen  of  the  United  States, 
living  three  years  in  any  town  within  Massa- 
chusetts, on  land  conveyed  to  him  by  war- 
ranty deed,  gains  a  settlement  in  such  town, 
by  virtue  of  St.  c.  45,  §  1,  cl.  4,  although 
his  grantor  had  in  fact  no  title  to  the  land)  ; 
Brewster  v.  Dennis,  21  Pick.  (Mass.)  233; 
Conway  v.  Deerfield,  11  Mass.  327. 

2.  Conway  v.  Ashfield,  110  Mass.  113; 
Belchertown  v.  Dudley,  6  Allen  (Mass.)  477. 

3.  Canton  v.  Dorchester,  8  Cush.  (Mass.) 
625;  Mansfield  v.  Pembroke,  5  Pick.  (Mass.) 
449;  Windham  V.  Portland,  4  Mass.  384; 
Whitestown  v.  Constable,  14  Johns.  (N.  Y.) 
469. 

4.  Leverett  v.  Deerfield,  6  Allen  (Mass.) 
431;  Rouse  v.  McKean  County  Poor  Dist., 
169  Pa.  St.  116,  32  Atl.  541;  Montoursville 
V.  Fairfield  Tp.,  112  Pa.  St.  99,  3  Atl.  862; 
Penn  Tp.  v.  Locust  Tp.,  14  Pa.  Co.  Ct.  162. 
And  see  Orford  v.  Benton,  36  N.  H.  395. 

5.  Baltimore  v.  Chester,  47  Vt.  648. 

6.  See  Hebron  v.  Centre-Harbor,  11  N.  H. 
571;  Poplin  v.  Hawke,  8  N.  H.  124. 

The  required  amount  of  real  estate  or  the 
required  amount  of  personal  estate  must  have 
been  possessed  for  the  whole  period.  It  is 
not  enough  that  one  was  possessed  of  suffi- 
cient real  estate  for  a  part  of  the  term,  and 
of  sufiicient  personal  estate  for  the  residue 
of  the  term.  Orford  v.  Benton,  36  N.  H. 
395. 


7.  Nottingham  Tp.  v.  Amwell  Tp.,  21 
N.  J.  L.  27. 

8.  Freeport  v.  Sidney,  21  Me.  305;  Pelham 
V.  Middleborough,  4  Gray  (Mass.)  57. 

9.  Pelham  v.  Middleborough,  4  Gray  (Mass.) 
57. 

10.  Freeport  v.  Sidney,  21  Me.  305. 

11.  Derry  v.  Rockingham  County,  62  N.  H. 
485. 

12.  Weston  v.  Reading,  5  Conn.  255;  Salem 
V.  Andover,  3  Mass.  436  (holding  that  a 
settlement  may  be  acquired  by  occupation  of 
a  freehold,  although  warned  to  depart  in 
the  meantime,  the  occupancy  of  a  freehold 
and  the  acquisition  of  a  settlement  by  resi- 
dence being  independent  methods  of  obtain- 
ing a  settlement)  ;  Sherburne  v.  Norwich,  16 
Johns.  (N.  Y.)  186. 

13.  Granby  v.  Amherst,  7  Mass.  1. 

14.  Granby  v.  Amherst,  7  Mass.  1. 

15.  Wellfleet  v.  Truro,  9  Allen  (Mass.) 
137  (holding  that  a  person  does  not  live  on 
his  property  when  his  entire  dwelling-house 
is  on  the  land  of  another,  although  some  of 
his  outbuildings  are  on  his  own  land)  ; 
Shrewsbury  Tp.  Poor  Dist.  v.  Sullivan 
County  Poor  Dist.,  20  Pa.  Super.  Ct.  270. 

16.  Pompey  v.  Laurens,  19  Johns.  (N.  Y. ) 
238;  Augusta  v.  Paris,  16  Johns.  (N.  Y.) 
279;  Whitestown  v.  Constable,  14  Johns. 
(N.  Y.)  469;  Sehaghticoke  v.  Brunswick,  14 
Johns.  (N.  Y.)  199;  New  Berlin  v.  Norwich, 
10  Johns.  (N.  Y.)  229;  Kirby  v.  Waterford, 
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secure  a  part,  or  even  all,  of  the  purchase-money  has  been  held  not  to  defeat  a 
settlement.''' 

b.  Payment  of  Rent.  Some  of  the  statutes  provide  that  a  person  may  acquire 
a  settlement  in  a  town  by  leasing  premises  therein  of  a  specihed  yearly  rental 
value,  and  living  thereon,  and  paying  rent  for  the  period  designated  in  the  stat- 
ute.'® That  the  pauper  resided  in  different  tenements  is  immaterial.'*  Nor  is  it 
material  whether  he  paid  all  tlie  rent  which  he  contracted  to  pay,  so  long  as  the 
amount  paid  exceeded  the  sum  required  by  the  statute.^  But  two  tenancies 
under  rent  separated  by  an  interval  cannot  be  joined  to  acquire  a  settlement.^' 
Nor  may  the  rent  of  one  year  be  tacked  to  the  rent  of  a  former  year  so  as  to 
make  the  required  amount.^^  The  renting  need  be  honafide  only  as  between  the 
landlord  and  tenant,  and  the  whole  rent  need  not  be  paid  by  the  person  renting 
the  tenement ;  it  is  sufficient  if  it  was  actually  paid,^  provided  it  was  not  paid 
with  the  fraudulent  intention  of  fixing  the  pauper's  settlement  upon  the  town  or 
parish.'^*  But  payment  of  rent  after  tlie  death  of  a  pauper  will  not  complete  a 
settlement  partially  acquired  in  his  lifetime.^  The  lease  need  not  be  in  writing,* 
and  the  rent  need  not  be  paid  in  money,  but  may  be  j)aid  in  labor  or  other 
services  equivalent  to  money .^^ 

c.  Taxation^  —  (i)  In  Genebal.    In  some  jurisdictions  the  statutes  provide 


15  Vt.  753.  See  also  Conway  v.  Deerfield, 
11  Mass.  327;  Groton  v.  Boxborough,  G 
Mass.  50,  holding  that,  although  an  estate 
-be  under  mortgage,  settlement  is  acquired  by 
its  possession  provided  the  annual  income, 
after  paying  the  interest  on  the  mortgage, 
is  worth  ten  dollars. 

17.  Barkhamsted  v.  Farmington,  2  Conn. 
600;  Mt.  Washington  v.  Clarksburgh,  19 
Pick.  (Mass.)  294;  Newark  v.  Pompton,  3 
N.  J.  L.  1038. 

18.  Cascade  v.  Lewis,  148  Pa.  St.  333,  23 
Atl.  1003  (fractions  of  day  not  regarded  in 
computing  time  of  occupancy  of  leased  prem- 
ises) ;  Harmony  Tp.  v.  Forest  County,  91  Pa. 
St.  404;  Beaver  Tp.  v.  Hartley  Tp.,  11  Pa. 
St.  254;  West  Perry  Tp.  v.  Monroe  Tp.,  2 
Walk.  (Pa.)  262;  Milton  v.  West  Chillisqua- 
que  Tp.,  9  Pa.  Super.  Ct.  204,  43  Wkly. 
Notes  Cas.  452  [.affirming  20  Pa.  Co.  Ct. 
547]  ;  Eex  v.  Great,  etc.,  Usworth,  5  A.  &  E. 
201,  2  Harr.  &  W.  100,  5  L.  J.  M.  C.  139,  6 
N.  &  M.  811,  31  E.  C.  L.  006;  Rex  v.  Woot- 
ton,  1  A.  &  E.  232,  6  L.  J.  M.  C.  98,  3  N.  &  M. 
112,  28  E.  C.  L.  125;  Rex  v.  Gosforth,  1 
A.  &  E.  226,  3  N.  &  M.  303,  28  E.  C.  L.  123; 
Rex  V.  Macclesfield,  2  B.  &  Ad.  870,  1  L.  J. 
M.  C.  6,  22  E.  C.  L.  365. 

Evidence  held  insufficient  to  show  relation 
of  landlord  and  tenant  see  Walker  Overseers 
V.  Marion  Overseers,  148  Pa.  St.  1,  23  Atl. 
1002;  Elk  Tp.  v.  Beaver  Tp.,  0  Pa.  Co.  Ct. 
562. 

19.  Alloglicny  City  v.  Allegheny  Tp.,  14  Pa. 
St.  138;  Rex  v.  Collingham,  1  B.  &  C.  578,  2 
D.  &  R.  743,  8  E.  C.  L.  244.  See  also  Beaver 
Tp.  V.  RoHc  Tj).  98  Pa.  St.  030. 

20.  Alh'ghciiy  City  v.  Allegheny  Tp.,  14 
Pa.  St.  138.  (Umlra,  under  the  English  stat- 
ute. Reg.  V.  Melsonby,  12  A.  &  E.  687,  10 
L.  J.  M.  ('.  2,  4  P.  &  b.  515,  40  E.  C.  L.  342; 
Rex  V.  AnhU-y  liny,  8  B.  &  C.  27,  0  L.  J. 
M.  C.  0.  K.  71,  15  E.  C.  L.  23;  Rex  v.  Ramn- 
gate,  0  B.  &,  C.  712,  9  1).  &  R.  088,  5  L.  J. 
M.  C.  O.  H.  ((5,  13  E.  C.  L.  319. 
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21.  West  Perry  Tp.  v.  Monroe  Tp.,  2  Walk. 
(Pa.)  262. 

22.  Walker  Overseers  v.  Milford  Overseers, 
12  Pa.  Co.  Ct.  321. 

23.  Rex  V.  Great  Wakering,  5  B.  &  Ad.  971, 
3  L.  J.  M.  C.  51,  3  N.  &  M.  47,  27  E.  C.  L. 
408;  Rex  v.  Ditcheat,  9  B.  &  C.  176,  7  L.  J. 
M.  C.  O.  S.  60,  1  M.  &  R.  691,  14  E.  C.  L. 
86;  Rex  v.  Kibworth,  7  B.  &  C.  790,  6  L.  J. 
M.  C.  0.  S.  60,  1  M.  &  R.  691,  14  E.  C.  L. 
353. 

Payment  of  rent  by  a  surety  is  a  sufficient 
payment.  Butler  Tp.  v.  Sugarloaf,  6  Pa.  St. 
262. 

Pajonent  of  rent  by  a  trustee  out  of  the 

produce  of  effects  assigned  to  him  by  the 
tenant,  in  trust  for  the  payment  of  the  rent, 
is  not  a  payment  by  the  tenant.  Rex  v. 
Pakefield,  4  A.  &  E.  612,  1  Harr.  &  W.  697, 
5  L.  J.  M.  C.  63,  6  N.  &  M.  16,  31  E.  C.  L. 
273. 

24.  Rex  V.  St.  Sepulchre,  1  B.  &  Ad.  924,  9 
L.  J.  M.  C.  0.  S.  56,  20  E.  C.  L.  746;  Rex 
V.  Tillingham,  1  B.  &  Ad.  180,  9  L.  J.  M.  C. 
O.  S.  3,  20  E.  C.  L.  445. 

25.  Rex  V.  Bexlev,  5  L.  J.  M.  C.  0.  S.  16; 
Rex  V.  Carshalton,"^  5  L.  J.  M.  C.  O.  S.  14. 

26.  Beaver  Tp.  v.  Hartley  Tp.,  11  Pa.  St. 
254;  Spring  Tp.  v.  Walker  Tp.,  1  Pa.  Super. 
Ct  383. 

27.  Beaver  Tp.  v.  Hartley  Tp.,  11  Pa.  St. 
254;  Milton  V.  West  Chillisquaque  Tp.,  9  Pa. 
Super.  Ct.  204,  43  Wkly.  Notes  Cas.  452 
[afftrmhifi  20  Pa.  Co.  Ct.  5471;  Spring  Tp. 
V.  Walker  Tp.,  1  Pa.  Super.  Ct.  383;  Point 
Tp.  V.  Northumberland  Borough,  22  Pa.  Co. 
Ct.  242;  Huntington  Tp.  v.  Salem  Tp.,  8 
Kulp  (Pa.)  234. 

Occupying  and  cultivating  land  on  shares 
is  a  renting  and  ])aying  rent.  Ft.  Ann  v. 
KingHbnrv,  11  .lolins.  (N.  Y.)  365.  See  also 
Plaitekili  r.  New  Palt/,,  15  Jolins.  (N.  Y.) 
305. 

28.  Effect  of  receiving  pauper  supplies  see 
'infra,  111,  D,  4,  a. 
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as  a  mode  of  acquiring  a  settlement  by  a  person  residence  in  any  place  in  the 
state,  and  payment  of  all  duly  assessed  taxes  on  liis  poll  or  estate  during  the 
period  prescribed  by  the  statute.^' 

(ii)  Levy  and  Assessment.  Such  statutes  have  usually  been  construed  to 
mean  that  these  taxes  must  have  been  actually  assessed  against  the  estate  of  the 
person  claiming  a  settlement,  and  tiiat  it  is  not  sufficient  that  he  had  an  estate  lia- 
ble to  taxation  in  the  town,  and  was  able  to  paj'  taxes  for  that  period  of  time.*' 
A  person's  right  to  a  settlement  under  this  mode  cannot  be  defeated  after  the 
assessment  and  payment  of  the  tax,  on  the  ground  that  it  was  illegally  assessed, 
or  because  of  some  defect  in  the  tax  lists.^^ 

(ill)  Payment.  The  assessment  of  taxes,  it  is  held,  is  generally  not  alone 
sufficient,  under  these  statutes,  but  there  must  be  a  full  payment  thereof  for  each 
successive  year  of  the  period  prescribed  by  statute,  in  order  to  entitle  a  person 
to  a  settlement ;  and  failure  to  demand,  or  abaternent  of  the  tax,  does  not 
alter  the  rule.^^    The  full  amount  assessed  must  be  paid,^  and  neglect  to  enforce 


29.  Randolph  v.  Easton,  4  Cush.  (Mass.) 
557;  Sudbury  v.  Stow,  13  Mass.  462;  Canaan 
V.  Grafton  County,  64  N.  H.  595,  15  Atl.  18 
(holding  that  it  is  immaterial  that  the 
pauper  was  taxed  by  a  wrong  name)  ;  Pitts- 
field  I'.  Barnstead,  40  N.  H.  477;  Springfield 
V.  Enfield,  30  N.  H.  71;  Dalton  v.  Bethlehem, 
20  N.  H.  505;  Henniker  v.  Weare,  9  N.  H. 
573;  Burton  v.  Wakefield,  4  N.  H.  47;  Weare 
V.  New  Boston,  3  N.  H.  203 ;  Edenburg  Poor 
Dist.  V.  Strattanville  Poor  Dist.,  188  Pa.  St. 
373,  41  Atl.  589;  Marshfield  v.  Middlesex, 
55  Vt.  545;  Manchester  v.  Dorset,  14  Vt.  224: 
Starksborough  v.  Hinesburgh,  13  Vt.  215; 
Reg.  V.  Hulme,  4  Q.  B.  538,  2  G.  &  D.  682, 
7  Jur.  464,  12  L.  J.  M.  C.  100,  45  E.  C.  L. 
538;  Rex  v.  Stoke  Damerel,  6  A.  &  E.  308,  6 
L.  J.  M.  C.  55,  1  N.  &  P.  453,  33  E.  C.  L. 
178. 

A  township  road  tax  is  a  public  tax  the 

payment  of  which  will  secure  a  settlement. 
Huston  Tp.  Poor  Dist.  v.  Benezette  Tp.  Poor 
Dist.,  135  Pa.  St.  393,  19  Atl.  1060  [reversing 
7  Pa.  Co.  Ct.  383]. 

A  United  States  tax  is  not  a  public  tax 
that  gives  a  settlement,  under  the  Pennsyl- 
vania act  of  1771.  Bucks  County  House  of 
Emplovment  v.  Brier  Creek  Tp.,  10  Serg.  &  R. 
(Pa.)  '179. 

Payment  of  taxes  after  receiving  relief. — 

A  person  may  establish  a  settlement  in  .a 
poor  district  by  the  payment  of  taxes,  after 
he  has  received  relief  from  such  poor  dis- 
trict, if  it  appears  that  the  taxes  were  not 
paid  out  of  the  money  furnished  him  for 
relief  by  the  poor  district.  East  Franklin 
Tp.  V.  Rayburn  Tp.,  23  Pa.  Super.  Ct.  522. 

Assessment  to  and  pa5mient  of  taxes  by  an 
occupant  of  land  in  right  of  another  satisfy 
the  requirements  of  the  statute.  Randolph 
V.  Easton,  4  Cush.  (Mass.)  557.  Compare 
Springfield  v.  Enfield,  30  N.  H.  71. 

30.  Berlin  v.  Bolton,  10  Mete.  (Mass.) 
115;  Monson  v.  Chester,  22  Pick.  (Mass.) 
385;  Reading  v.  Tewksbury,  2  Pick.  (Mass.) 
535;  Pittsfield  v.  Barnstead,  38  N.  H.  115; 
Reg.  V.  St.  Anne,  2  E.  &  E.  485,  29  L.  J. 
M.  C.  78,  6  Jur.  N.  S.  249,  1  L.  T.  Rep.  N.  S. 
367,  8  Wkly.  Rep.  180,  105  E.  C.  L.  485; 
Rex  V.  St.  Johns,  Dougl.  (3d  ed.)  225.  See, 


however.  Beacon  Falls  v.  Seymour,  43  Conn. 
217,  holding  that  only  when  taxes  have 
been  legally  imposed  upon  a  person  does  a 
failure  to  pay  them  defeat  his  right  to  a 
settlement  afterward. 

31.  Boston  V.  Dedham,  4  Mete.  (Mass.) 
178;  Charlemont  v.  Conway,  8  Pick.  (Mass.) 
408;  Wrentham  v.  Attleborough,  5  Mass. 
430;  Francestown  v.  Deering,  41  N.  H.  438; 
Weston  V.  Landgrove,  53  Vt.  375.  But  see 
Southampton  v.  Easthampton,  8  Pick.  (Mass.) 
380. 

32.  North  Stonington  v.  Stonington,  31 
Conn.  412;  Taunton  v.  Wareham,  153  Mass., 
192,  26  N.  E.  451;  East  Sudbury  v.  Sudbury, 
12  Pick.  (Mass.)  1;  Billerica  v.  Chelmsford, 
10  Mass.  394;  Sunapee  v.  Lempster,  65  N.  H.. 
655,  23  Atl.  525;  Haverhill  v.  Orange,  47 
N.  H.  273;  Hillsborough  County  v.  London- 
derry, 46  N.  H.  11;  Warren  v.  Wentworth, 
45  N.  H.  564;  Bradford  V.  Newport,  42 
N.  H.  338;  Berlin  v.  Gorham,  34  N.  H.  266; 
Lisbon  v.  Bath,  21  N.  H.  319;  Dalton  v. 
Bethlehem,  20  N.  H.  505  (holding,  however, 
that  to  establish  a  settlement  by  the  payment 
of  taxes,  it  is  not  necessary  that  the  taxes 
be  paid  the  year  they  were  assessed,  but 
they  must  be  paid  before  the  settlement  can 
be  perfected)  ;  Wallkill  v.  Mamakating,  14 
Johns.  (N.  Y.)  87;  Amenia  v.  Stanford,  6 
Johns.  (N.  Y.)  92;  Highland  Tp.  Poor  Dist. 
V.  Jefferson  County  Poor  Dist.,  25  Pa.  Super. 
Ct.  601. 

After  abatement  of  tax. —  Under  the  stat- 
ute enacting  that  any  person  who  shall  have 
resided  in  any  town  in  this  state,  and  shall 
have  paid  all  taxes  legally  imposed  on  his 
poll  and  estate,  etc.,  after  a  tax  has  been 
abated  it  cannot  be  paid  so  as  to  give  the 
person  paying  a  settlement  v/ithin  the  act. 
Plymouth  v.  AndoA'er,  49  N.  H.  86  note. 

Statutes  not  requiring  assessment. —  Some- 
statutes  provide  several  methods  of  obtain- 
ing settlement  under  some  of  which  assess- 
ment is  suflScient  without  payment.  Temple- 
ton  V.  Sterling,  15  Mass.  253;  Westbrook  i\ 
Gorham,  15  Mass.  160. 

33.  Lisbon  v.  Bath,  21  N.  H.  319,  holding- 
that  the  payment  of  three  cents  less  than 
the  whole  to^vn  taxes  assessed  upon  an  in- 
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payment,^  or  remission  of  payment  by  special  vote  of  the  town  or  by  action  of 
the  selectmen  will  not  operate  as  payment.  Under  some  statutes  j^aymeut  in 
money  is  necessary      under  others  payment  in  labor  will  suffice.^ 

(iv)  Persons  Marino  Payment.  It  is  immaterial  by  whom  the  tax  is  paid, 
provided  it  is  done  at  the  instance  of,  or  with  the  consent  of,  the  person  to  be 
taxed, On  the  other  hand  the  unauthorized  and  unratified  payment  of  such 
taxes  by  a  third  party  will  not  entitle  the  person  taxable  to  a  settlement  by  reason 
thereof.^'* 

d.  Service  —  (i)  In  General.  In  one  jurisdiction  at  least  it  is  provided  by 
statute  that  a  settlement  may  be  gained  in  any  poor  district  by  any  unmarried  per- 
son, not  having  a  child,  who  shall  be  bound  or  hired  as  a  servant,  within  such 
district,  and  shall  continue  in  such  service  during  one  whole  year,*'  By  an 
unmarried  person  the  statute  is  construed  to  include  a  minor  cliild  who  goes  out 
to  work  because  of  the  death  or  desertion  of  his  parents ;  and  the  word  "child," 
as  used  in  the  statute,  means  a  legitimate  child,  so  that  an  umnarried  woman 
having  a  bastard  child  may  gain  a  settlement  by  hiring  and  service  for  one  whole 
year.^^ 

(ii)  Contract  of  Hiring.  To  obtain  a  legal  settlement  under  the  act,  there 
must  be  a  contract  of  hiring,  express  or  implied,  which  is  binding  on  both  parties.*^ 


dividual,  and  the  receipt  thereof  as  payment 
in  full  by  the  tax-collector,  do  not  consti- 
tute the  payment  of  all  taxes  legally  assessed. 
And  see  Shrewsbury  v.  Salem,  19  Pick, 
(Mass.)  389,  holding  that  payment  of  part 
and  discharge  from  payment  of  the  residue 
by  vote  of  the  town  will  not  be  sufficient. 

34.  Eobbins  v.  Townsend,  20  Pick.  (Mass.) 
345. 

35.  Haverhill  v.  Orange,  47  N.  H.  273. 

36.  Amenia  v.  Stanford,  6  Johns.  (N.  Y. ) 
92. 

Promissory  note. —  A  person  gave  a  prom- 
issory note  to  a  town  in  payment  of  a  tax 
assessed  against  him,  and  it  was  held  that 
the  note  was  not  in  payment  of  the  tax, 
within  the  meaning  of  the  statute  of  Dec. 
16,  1828,  so  as  to  give  him  a  settlement  in 
that  town  according  to  the  eighth  mode  pre- 
scribed bv  the  statute.  Jaffrey  v.  Cornish,  10 
N.  H.  505. 

37.  Andover  v.  Chelmsford,  16  Mass.  236. 

38.  Delaware  Tp.  v.  Anthony  Tp.,  170  Pa. 
St.  181,  32  Atl.  023  [reversing  4  Pa.  Dist. 
100,  15  Pa.  Co.  Ct.  431]  (holding  that  where 
a  candidate  for  office  pays  the  taxes  of  a 
voter,  pursuant  to  an  understanding  between 
them  that  he  should  do  so  in  consideration 
of  the  latter's  vote,  it  is  a  payment  by  the 
voter,  within  tlie  meaning  of  the  poor  laws 
relating  to  .settlement)  ;  Re.x  i;.  Husthwaite, 
18  Q.  J5.  447,  10  Jur.  1008,  21  L.  J.  M.  C. 
189,  83  E.  0.  L.  447;  Rex  V.  Lower  Iloyford, 
1  B.  &  Ad.  US,  8  L.  J.  M.  C.  0.  S.  117,  20 
E.  C.  L.  403;  Rex  v.  Axmonth,  8  East  383. 
See,  however,  Reg.  v.  Sontli  Kilvington,  5 
Q.  B,  216,  3  G.  &  1).  167,  7  Jur.  1108,  13 
L.  J.  M.  C.  3,  48  E.  C.  L.  210.  See  uIho 
Anilovcr  v.  Merrimack  (!onnty,  .'(7  N.  II.  437, 
holding  that  if  a  pcrHon  is  uiidfT  giiiirdian- 
nliij)  HH  a  lunntic,  mid  liiiH  tlui  iiiriotiiit  of 
I)r()[)('rty  iciiiiircd  for  a  H('ltl(^iii(^ut,  Imt  it  is 
inxcd  to  tii(^  giiMrdiiin,  if  tlu!  tax  in  piiid  by 
Ijiiri,  tlie  ward  will  gain  a  Hcttloment  at  tlio 
end  of  four  yoarH. 
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39.  Wallkill  v.  Mamakating,  14  Johns. 
(N.  Y.)  87;  Dallas  Tp.  Poor  Dist.  v.  Eaton 
Tp.  Poor  Dist.,  161  Pa.  St.  142,  28  Atl.  1070; 
Lawrence  v.  Delaware,  148  Pa.  St.  380,  23 
Atl.  1124;  Beaver  Tp.  Poor  Dist.  v.  Rose  Tp. 
Poor  Dist.,  98  Pa.  St.  636;  Centre  Tp.  v. 
Mifflin  County,  3  Pa.  Co.  Ct.  555;  Reg.  v. 
Benjeworth,  2  C.  L.  R.  1540,  3  E.  &  B.  637, 
18  Jur.  402,  23  L.  J.  M.  C.  124,  2  Wkly.  Rep. 
420,  77  E.  C.  L.  637. 

40.  See  Pa.  Pub.  Laws  542  (act  June  13, 
1836,  cl.  5,  §  9).  And  see  Forest  City  v. 
Damascus,  176  Pa.  St.  116,  34  Atl.  351; 
Lewistown  v.  Granville  Tp.,  5  Pa.  St.  283; 
Tioga  County  v.  Lawrence  Tp.,  2  Watts  (Pa.) 
43, 

41.  Loyalsock  Tp.  v.  Johnsonburg,  14  Pa. 
Co.  Ct.  323. 

42.  Forest  City  v.  Damascus,  176  Pa.  St. 
116,  34  Atl.  351;  Buffalo  Tp,  v.  Lewisburg 
Borough,  1  Pa.  Co.  Ct.  121. 

43.  Briar  Creek  Tp.  v.  Mt.  Pleasant  Tp.,  8 
Watts  (Pa.)  431;  Gregg  Tp.  v.  Half  Moon 
Tp.,  2  Watts  (Pa.)  342;  Tioga  County  v. 
Lawrence  Tp.,  2  Watts  ( Pa. )  43 ;  Liberty  Tp. 
V.  Lamar  Tp.,  23  Pa.  Co.  Ct.  509;  Jersey 
Shore  v.  Nippenose  Tp.,  18  Pa.  Co.  Ct.  473; 
Fayette  Tp.  v.  Fermanagh  Tp.,  11  Pa.  Co.  Ct. 
70. 

A  precise  and  formal  stipulation  is  not 

necessary,  but,  to  constitute  tiie  contract  con- 
templated by  the  statute,  any  declarations, 
or  acts  of  the  parties,  which  evince  their  as- 
sent to  an  agreement  expressed  at  the  time, 
is  sufficient.  Tioga  County  v.  Lawrence  Tp., 
2  Watts  (Pa.)  43;  Fayette  Tp.  v.  Fermanagh 
Tp.,  n  Pa.  Co.  Vt.  70'. 

When  contract  will  be  implied. —  Where  one 
who  is  not  a  relative  and  not  an  object  of 
cluirity,  ))iit  a))le  to  earn  wages,  is  employed 
in  tlie  Horvice  of  another  for  a  year,  the  law 
ini])li('n  a  contract  of  hiring,  ho  an  to  confer 
a  Hcttleniciit.  Mondnnd  r.  l)nvi(lM(ni  Tp.,  71 
Pa.  St.  371  ;  J<.elly  Tp.  v.  Gregg  Tp.,  2  Walk. 
(Pa.)  .'183. 
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It  need  not  be  entire,**  it  being  sufficient  if  there  has  been  a  continuous  serv- 
ice for  a  whole  year  under  one  or  more  contracts.*''  So  too  the  contract  of 
hiring  may  be  for  an  indetiiiite  time,  or  at  will,  if  the  service  is  continuous  for  a 
year.*"  A  money  consideration  is  not  necessary  to  support  the  contract  of  hiring, 
but  any  other  valuable  consideration  will  suffice.*'' 

(ill)  The  Service.  The  service  must  be  by  virtue  of  a  hiring ;  service  alone, 
without  a  hiring,  will  not  give  a  settlement.*^  It  is  not  necessary  tiiat  the  service 
be  menial  or  rendered  in  performance  of  household  duties.*^  The  service  must 
be  tor  the  whole  year,  and  the  criterion  for  determining  whether  absence  from 
service  breaks  its  continuity  and  prevents  its  being  a  whole  year's  service  as  con- 
templated by  the  statute  is  whether  during  the  intervals  of  absence  the  contract 
of  hiring  is  continued. 

(iv)  Effect  of  Residence  Elsewhere.  The  settlement  is  gained  where 
the  services  are  performed  under  a  contract  of  hiring,  although  the  pauper  may 
reside  elsewhere.^' 

e.  Apprenticeship  — (i)-CV  General.  In  some  jurisdictions  it  is  provided  by 
statute  that  a  settlement  may  be  gained  in  any  poor  district  by  any  person  who 
shall  be  duly  bound  and  apprenticed  by  indenture,  and  shall  inhabit  in  the  dis- 
trict with  his  master  and  mistress,  for  the  whole  of  the  period  prescribed  by  the 
statute.^^ 


44.  Moreland  Tp.  v.  Davidson  Tp.,  71  Pa. 
St.  371;  Heidleburg  v.  Lynn,  5  VVhart.  (Pa.) 
430,  34  Am.  Dec' 566;  Briar  Creek  Tp.  v. 
Mt.  Pleasant  Tp.,  8  Watts  (Pa.)  431;  Fay- 
ette Tp.  V.  Fermanagh  Tp.,  11  Pa.  Co.  Ct.  70; 
Byberry  Tp.  v.  Oxford  Tp.,  2  Aslim.  (Pa.) 
9.  See  also  Lewistown  Borough  v.  Granville 
Tp.,  5  Pa.  St.  283. 

45.  Moreland  Tp.  v.  Davidson  Tp.,  71  Pa. 
St.  371;  Heidleburg  v.  Lynn,  5  Whart.  (Pa.) 
430,  34  Am.  Dec.  566;  Briar  Creek  Tp.  v. 
lit.  Pleasant  Tp.,  8  Watts  (Pa.)  431;  Fay- 
ette Tp.  V.  Fermanagh  Tp.,  11  Pa.  Co.  Ct.  70. 
See  also  Lewiston  Borough  v.  Granville  Tp., 
5  Pa.  St.  283. 

There  may  be  several  contracts  of  hiring  to 
several  persons,  so  long  as  the  service  is  con- 
tinuous. Fayette  Tp.  v.  Fermanagh  Tp.,  11 
Pa.  Co.  Ct.  70. 

46.  Heidleburg  v.  Lynn,  5  Whart.  (Pa.) 
430,  34  Am.  Dec.  566;  Briar  Creek  Tp.  V. 
Mt.  Pleasant  Tp.,  8  Watts  (Pa.)  431;  Brad- 
ford Tp.  V.  Huston  Tp.,  15  Pa.  Co.  Ct.  323; 
Byberrv  Tp.  v.  Oxford  Tp.,  2  Ashm.  (Pa.)  9. 

47.  Kelly  Tp.  v.  Gregg  Tp.,  2  Walk.  (Pa.) 
383;  Briar  Creek  Tp.  Mt.  Pleasant  Tp.,  8 
Watts  (Pa.)  431;  Fayette  Tp.  v.  Fermanagh 
Tp.,  11  Pa.  Co.  Ct.  70;  Huntington  v.  Fair- 
mount,  2  Kulp  (Pa.)  441. 

48.  Moreland  Tp.  v.  Davidson  Tp.,  71  Pa. 
St.  371 ;  Lewistown  Borough  v.  Granville  Tp., 
5  Pa.  St.  283;  Plum  Creek  v.  South  Bend, 

1  Pennyp.  ( Pa. )  408 ;  Heidleburg  v.  Lynn,  5 
Whart.  (Pa.)  430,  34  Am.  Dec.  566;  Tioga 
County  V.  Lawrence  Tp.,  2  Watts  (Pa.)  43; 
Liberty  Tp.  v.  Lamar  Tp.,  23  Pa.  Co.  Ct.  569 ; 
Loyalsock  Tp.  r.  Johnsonburg  Borough,  14 
Pa'.  Co.  Ct.  323;  Fayette  Tp.  v.  Fermanagh, 
11  Pa.  Co.  Ct.  70;  Byberry  Tp.  v.  Oxford  Tp., 

2  Ashm.  (Pa.)  9. 

49.  Bradford  Tp.  v.  Huston  Tp.,  15  Pa.  Co. 
Ct.  323,  holding  further  that  a  laborer  who 
is  employed  at  a  log  camp  to  cut  timber  may 
acquire  a  settlement  in  the  township  in  which 
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the  camp  is  situated,  if  he  works  for  a  whole 
year  at  the  camp. 

50.  Moreland  Tp.  v.  Davidson  Tp.,  71  Pa. 
St.  371;  Heidleburg  v.  Lynn,  5  Whart.  (Pa.) 
430,  34  Am.  Dec.  566;  Bradford  Tp.  v.  Hus- 
ton Tp.,  15  Pa.  Co.  Ct.  323;  Fayette  Tp.  v. 
Fermanagh  Tp.,  11  Pa.  Co.  Ct.  70. 

Absence  without  consent  of  master. — A 
settlement  is  not  lost  by  periods  of  temporary 
absence  of  the  servant  during  the  year,  with- 
out the  consent  of  the  master,  if  the  latter 
receive  the  servant  back  each  time  under  the 
same  contract.  Buffalo  Tp.  Poor  Dist.  v. 
Mifflinburg  Borough  Poor  Dist.,  168  Pa.  St. 
445,  32  Atl.  28. 

A  person  working  by  the  month,  who  is 
neither  hired  nor  at  work  during  two  months 
of  each  year,  does  not  work  under  a  hiring 
for  the  whole  year,  so  as  to  acquire  a  settle- 
ment where  the  labor  is  performed,  although 
he  works  there  in  the  same  business  for  parts 
of  several  years.  Bradford  Tp.  v.  Huston  Tp., 
15  Pa.  Co.'Ct.  323. 

51.  Belief  on  te  v.  Somerset  County,  168  Pa. 
St.  286,  31  Atl.  1086. 

52.  See  the  statutes  of  the  different  states. 
And  see  Huntington  v.  Oxford,  4  Day  (Conn.) 
189;  Leeds  v.  Freeport,  10  Me.  356;  North 
Brimswick  Tp.  v.  Franklin  Tp.,  16  N.  J.  L. 
535;  Hamilton  v.  Eaton,  6  Cow.  (N.  Y.) 
658 ;  Lock  Haven  Poor-Dist.  v.  Chapman  Tp. 
Poor-Dist.,  10  Pa.  Cas.  136,  13  Atl.  742. 

A  minor  may  gain  a  settlement  by  service 
under  an  indenture  of  apprenticeship  only, 
where  it  appears  that  he  was  emancipated  at 
the  time  of  the  commencement  of  the  service 
(Milo  r.  Harmony,  18  Me.  415;  Leeds  v. 
Freeport,  10  Me.  356),  and  a  minor  is  not 
emancipated  from  the  time  he  has  been  in- 
dentured as  an  apprentice,  so  as  to  gain  a 
settlement,  but  his  settlement  follows  that  of 
his  father  (Frankfort  v.  New  Vineyard,  48 
Me.  565;  Oldtown  v.  Falmouth,  40  Me.  106; 
Benson  v.  West  Haven,  Brayt.  (Vt.)  187). 
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(ii)  Indentuee.  If  tlie  indenture  of  a  pauper  contains  a  clause  of  indem- 
nity, in  case  the  pauper  becomes  chargeable  to  that  district,  a  new  settlement 
cannot,  under  the  indenture,  be  gained  in  another  district.^^ 

(ill)  Service.  Subjection  to  indenture,  without  service  under  it,  fulfils  neither 
the  words  nor  the  design  of  the  statute.^  An  apprentice  to  gain  a  settlement 
must  serve  with  his  master  for  the  period  required  hy  the  statute,  and  if  he  absents 
himself  and  roves  abroad  he  does  not  gain  a  settlement/'''  The  service  required 
by  the  statute  to  give  a  settlement  must  be  under  the  indenture  of  apprentice- 
ship/'' Service  for  the  term  required  by  the  statute  witii  a  second  master  will 
give  a  settlement,  so  long  as  the  service  is  under  the  indenture ; "  but,  to  consti- 
tute a  service  with  a  second  master,  there  must  be  an  assignment,  express  or 
implied/^  An  apprentice  gains  a  settlement  in  a  poor  district  where  the  master 
with  whom  he  serves  resides,  although  the  master  has  none/^  Although  the 
indenture  must  comply  with  all  the  provisions  of  the  statutes  relating  to  appren- 
tices,^" yet  service  under  an  indenture  which  is  merely  voidable  is  sufficient  to 
support  a  settlement." 

f.  Holding  Public  Office.  In  some  jurisdictions  it  is  provided  hy  statute  that 
a  settlement  may  be  gained  in  any  poor  district  by  any  person  who  shall  come  to 
inhabit  in  the  same,  and  who  shall,  for  himself  and  on  his  own  account,  execute 
the  duties  of  any  public  office,  being  lawfully  placed  therein,  during  a  specified 
period.®  When  the  statute  requires  service  of  one  whole  year  in  a  given  office 
to  give  a  settlement,  it  means  a  political  year,  or  from  one  election  to  another ;  '^^ 
and  hence  if  a  person  chosen  to  the  office  voluntarily  removes  from  the  town  or 
parish,  as  the  case  may  be,  within  the  year,*^  or  is  removed  therefrom  by  com- 
pulsion,®^ so  as  to  render  himself  incapable  of  performing  the  duties  of  his  office 
for  a  whole  year  whenever  lawfully  required  so  to  do,  he  gains  no  settlement  by 
virtue  of  such  choice.  A  statute  providing  merely  that  one  who  holds  a  given 
office  in  the  town  for  two  years  shall  have  a  settlement  does  not  necessitate  a 
holding  of  such  office  for  two  years  in  succession.''^ 


Where  the  statute  exempts  from  its  pro- 
vision persons  sent  into  a  poor  district  for 
education,  a  person  sent  into  the  district 
under  indenture  to  learn  the  art  of  hus- 
bandry is  a  person  sent  for  education.  Bar- 
rington  v.  Gilmanton,  3  N.  H.  83. 

53.  Loclc  Haven  Poor-Dist.  v.  Chapman  Tp. 
Poor-Dist.,  10  Pa.  Cas.  136,  13  Atl.  742. 

54.  Jefferson  Tp.  v.  Pequanack  Tp.,  13 
N.  J.  L.  187. 

55.  Jefferson  Tp.  v.  Pequanack  Tp.,  13 
N.  J.  L.  187. 

56.  Orange  Tp.  v.  Springfield  Tp.,  14  N.  J. 
L.  321;  Niskayuna  v.  Albany,  2  Cow.  (N.  Y.) 
537. 

57.  Kingwood  Tp.  v.  Bethlehem  Tp.,  13 
N.  J.  L.  221;  All  Hallows  v.  St.  Olavo,  Str. 
554;  IToly  Trinity  v.  Shored itcli,  Rtr.  10.  See 
also  Orange  Tp.  r.  iSpringfield  Tp.,  14  N.  J.  L. 
321. 

58.  Orange  Tp.  v.  Springfield  Tp.,  14 
N.  J.  L.  321. 

59.  South  Brunswick  Tp.  v.  Independence 
Tp.,  14  N.  J.  L.  54!). 

60.  North  BrnnHwick  Tj).  v.  Franklin  Tp., 
10  N.  J.  L.  535;  Hopewell  Tp.  «.  Ainwell  Tj)., 

3  N.  J.  1j.  422;  NiHkayuna  v.  Albany,  2  Cow. 
(N.  Y.)  537;  Pine  tp.  v.  Franklin  Tp.,  4 
]'a.  Dint.  715.  But  hco  Huntington  ii.  Oxl'oid, 

4  Day  (Conn.)  IHi). 

Service  under  a  written  atjreement  between 
the  child  and  the  master  alone,  and  without 
BoalH,  iH  not  Huch  nn  ii,|i|)rrnl  iccnliip  l)y  in- 
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denture  as  the  statute  requires  in  order  to 
gain  a  settlement  to  an  apprentice.  North 
Brunswick  Tp.  v.  Franklin  Tp.,  16  N.  J.  L. 
535. 

61.  Franklin  Tp.  v.  South  Brunswick  Tp., 
3  N.  J.  L.  442;  Hamilton  v.  Eaton,  6  Cow. 
(N.  Y.)  058;  Owasco  v.  Oswegatchie,  5  Cow. 
(N.  Y.)  527;  Hudson  v.  Taghkanac,  13  Johns. 
(N.  Y.)  245;  Beading  v.  Cumree,  5  Binn. 
(Pa.)  81. 

62.  See  the  statutes  of  the  several  states 
relating  to  the  subject.  And  see  Barre  v. 
Greenwich,  1  Pick.  (M'T'Ss.)  129;  Rumney  y. 
Campton,  10  N.  H.  507;  Sherburne  v.  Nor- 
wich-, 10  Johns.  (N.  Y.)  180;  Lincoln  v. 
Warren,  19  Vt.  170. 

63.  Paris  v.  Hiram,  12  Mass.  262. 

64.  Barre  v.  Greenwich,  1  Pick.  (Mass.) 
129;  Eunniey  v.  Campton,  10  N.  11.  507; 
Acworth  v.  Lyndcborougli,  2  N.  H.  295 ;  Sher- 
burne V.  Norwicli,  10  dolins.  (N.  Y.)  180. 

65.  PariH  r.  Hiram,  12  Mass.  202.  See 
also  Burrough's  Set.  Cas.  239  [cited  in  Paris 
V.  Hiram,  suprn'\. 

66.  liincoln  c.  Warren,  19  Vt.  170.  liold- 
ing,  however,  that  it  is  essential  to  the  ac- 
quisition of  a  legal  settlement  under  such 
])r()viKion  tluit  the  ])erHon  shivll  hnve  a  eon- 
tinuoHH  icHi(U'nce  in  the  town  from  the  time 
lie  (irsL  liolds  tlie  odiee  until  the  settlement 
lias  been  aecpiircM);  and  if  lie  holds  the  oHieo 
for  two  yenrs,  but  with  an  interval  between, 
nnd  (luring  that  jx'riod  resides  o\it  of  town 
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g.  Military  Settlement  —  (i)  In  General.  In  one  jiirisdiction  the  statute 
provides  that  any  person  duly  enlisted  and  mnstered  in  tlic  United  States  military 
service,  as  part  of  the  quota  of  a  city  or  town,  under  any  call  of  the  president 
during  the  Civil  war,  and  who  fulfils  the  other  requirements  of  the  act,  shall  be 
deemed  to  have  acquired  a  settlement  in  such  city  or  town." 

(n)  GoNSlDEitATlONS  AFFECTING.  The  fact  that  a  person  has  been,  as  part 
of  the  quota  of  a  city  or  town,  enlisted  and  mustered  under  a  false  name,  does  not 
prevent  him  from  acquiring  a  settlement.*"^  A  settlement  may  be  acquired  under 
statute,  by  reason  of  service  in  the  navy  as  part  of  the  quota  of  a  town,  although 
the  person  so  serving  was  at  the  time  of  his  enlistment  a  resident  of  another 
town.^'  The  statute  not  limiting  its  provisions  to  those  who  had  attained  their 
majority  at  the  time  of  enlistment,  one  who  was  a  minor  at  the  time  of  his  enlist- 
ment upon  the  quota  of  a  town,  acquired,  together  with  his  wife  and  minor  chil- 
dren, the  same  settlement  therein  as  if  he  had  been  of  full  age  at  the  time  of  his 
enlistment.™  To  give  a  settlement  by  reason  of  military  service,  such  service 
must  have  been  as  part  of  the  quota  of  some  city  or  town  in  the  state  ;  "''^  but  to 
give  a  settlement  the  person  for  whom  it  was  claimed  need  not,  at  the  date  of  his 
enlistment,  have  been  actually  credited  to  the  town  or  city  under  the  then  existing 
provisions  of  law,  as  part  of  some  quota  which  it  was  then  liable  by  law  to  furnish, 
and  it  is  suflicient  if  at  any  time  he  was  credited  as  a  part  of  such  quota,  although 
his  term  of  service  may  have  ended  before  any  legal  recognition  and  assignment,''^ 
the  service  as  a  drafted  man  is  not  for  that  reason  deprived  of  the  benefits  of  the 
statute.'^  Although  the  statute  provides  that  the  person  for  whom  the  settlement 
is  claimed  must  have  continued  in  the  service  for  a  term  not  less  than  one  year,''^ 
yet  the  length  of  his  service  is  immaterial  if  he  died  or  was  disabled  by  disease 
contracted  while  eno;a2;ed  in  the  service.''^  One  who  has  left  the  service  otherwise 
than  by  an  honorable  discharge  does  not  acquire  a  settlement.''^ 

(ill)  Replacing  Settlement  bt  Acquiring  Another.  One  who  has 
acquired  a  military  settlement  under  the  statute  can,  like  any  other  person,  gain, 
in  any  of  the  modes  prescribed  by  the  ordinary  law,  a  new  settlement  in  another 


for  any  period,  he  acquires  no  legal  settle- 
ment. 

67.  See  Mass.  St.  (1878)  c.  190.    And  see 

Newbiiryport  v.  Wortliington,  132  Mass.  510; 
Luenburo-  v.  Sliirley,  132  Mass.  498;  Milford 
V.  Uxbvidge,  130  Mass.  107. 

War  of  Revolution. —  Where  an  alien  en- 
listed in  1775,  as  a  soldier  in  the  revolu- 
tionary army,  and  served  as  a  soldier  in  that 
army  during  that  war  as  one  of  the  quota 
of  the  town  of  P,  it  was  held  that  such  sol- 
dier, by  virtue  of  the  act  of  Feb.  17,  1871, 
acquired  a  settlement  in  the  town  of  P,  and 
consequently  a  capacity  to  gain  a  settlement 
in  any  otlier  town  by  commorancy.  Griswold 
V.  Xorth  Stonington,  5  Conn.  367. 

68.  Milford  v.  Uxbridge,  130  Mass.  107. 

69.  Brockton  v.  Uxbridge,  138  MaSs.  292, 
holding  further  that  the  settlement  may  be 
so  acquired,  notwithstanding  a  provision  of 
the  federal  statute  that  naval  recruits  are  to 
be  credited  to  the  quota  of  the  town  "  in 
wliich  thev  respectivelv  reside." 

70.  Fall  Piver  v.  Taunton,  150  Mass.  106, 
22  N.  E.  584. 

71.  Brockton  v.  Uxbridge,  138  Mass.  292. 

72.  Bridgewater  v.  Plymouth,  97  Mass.  382. 
See  also  Boston  v.  Mt.  Washington,  139  Mass. 
15,  29  N.  E.  60. 

73.  Sheffield  v.  Otis,  107  Mass.  282,  in 
which  it  was  said  that  the  term  duly  en- 


listed necessarily  includes  soldiers  who  have 
been  drafted  as  well  as  those  who  have 
entered  the  service  as  volunteers. 

74.  Bridgewater  v.  Plymouth,  97  Mass.  382. 

75.  Bridgewater  v.  Plymouth,  97  Mass. 
382. 

76.  Brockton  v.  Uxbridge,  138  Mass.  292, 
holding,  however,  tliat  where  a  discliarge 
paper  merely  states  that  the  person  alleged 
to  have  acquired  a  settlement  "  has  this  day 
been  discharged "  from  the  naval  service  of 
the  United  States,  his  discharge  is  properly 
held  to  be  an  honorable  one,  it  not  appearing 
to  be  otherwise. 

A  soldier  discharged  for  disability  does  not 
tliereby  acquire  a  settlement  under  the 
statute,  unless  it  appears  that  the  disability 
arose  from  wounds  received  or  disease  con- 
tracted in  the  service.  Ashland  v.  Marl- 
borough, 106  Mass.  266. 

Desertion  during  second  enlistment. —  Since 
the  statute  excepts  from  its  benefits  a  soldier 
guilty  of  wilful  desertion,  it  does  not  enable 
a  soldier  who  was  guilty  of  wilful  desertion 
during  his  second  enlistment  to  gain  a  settle- 
ment which,  but  for  this,  he  might  have  ac- 
quired by  virtue  of  his  first  enlistment.  Cam- 
bridge V.  Paxton,  144  Mass.  520,  12  N.  E.  188. 

Discharged  as  illegally  drafted. —  The  fact 
that  a  person  after  having  been  in  due  form 
enlisted  and  mustered,  and  having  served  the 
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town  or  city,  and  thereby  replace  the  mihtary  one."  So  too  a  military  settlement 
gained  by  a  person  in  one  town  may  be  i-eplaced  by  a  military  Bottletnetit  gaiiiod 
by  him  in  another  town,  although  both  settlements  were  acquired  before  the 
passage  of  the  act.''^ 

h.  Residence'^  —  (i)  In  General.  It  is  generally  provided  Ijy  statute  that 
a  person  who  shall  in  his  own  right  reside  in  any  poor  district,  for  a  given  period, 
and  fulfil  the  other  requirements  of  the  statute,  shall  therel>y  acquire  a  legal 
settlement  therein.^ 

(ii)  Necessity  of,  in  Connection  With  Payment  of  2' axes.  Payment 
of  taxes  during  the  period  prescribed  by  the  statute,  without  a  residence,  througli- 
out  the  same  entire  term,  does  not  establish  the  same.^^ 

(ill)  Necessity  of  Obtaining  Approbation  of  Town  to  Acquire  Settle- 
ment Thereby.  Under  the  earlier  statutes  of  the  ISTew  England  states,  no  per- 
son coming  to  reside  or  dwell  in  a  town  could  thereby  gain  a  settlement  without 
obtaining  the  approbation  of  the  inhabitants  of  the  town  given  at  a  general  town 
meeting.^^  Under  such  a  statute  it  was  held  that  a  person  cannot  gain  a  settle- 
ment by  an  implied  approbation  by  the  town  of  his  residing  therein.**^ 

(iv)  Nature  and  Requisites.  The  residence  requisite  to  tlie  gaining  of  a 
settlement  in  a  poor  district  is  a  residence  therein  in  one's  own  right.***  The  resi- 
dence must  be  open  and  notorious,  and  attended  with  such  circumstances  as  to 
lead  the  authorities  of  the  poor  district,  in  the  exercise  of  proper  vigilance,  to  the 
conclusion  that  there  is  an  intention  to  gain  a  settlement.^^  That  2'esidence  must  be 
of  a  fixed  and  permanent  character  as  distinguished  from  transient  or  temporary.*' 


period  required  by  the  statute,  was  dis- 
charged as  illegally  draf  ted,  does  not  deprive 
him  of  tlie  benefits  contemplated  by  the 
statute.    Sheffield  v.  Otis,  107  Mass.  282. 

77.  Boston  r'.  Warwiclc,  132  Mass.  519. 

78.  Granville  v.  Southamj)ton,  138  Mass. 
236. 

79.  Effect  of  receiving  pauper  supplies  see 
infra,  III,  D,  4,  a. 

Liability  of  place  of  residence  for  support 
of  pauper  see  infra,  IV,  C,  1,  c. 

Necessity  for  payment  of  taxes  in  connec- 
tion with  residence  see  infra,  III,  D,  2,  h,  (ii). 

Necessity  of  occupation  of  freehold  see 
supra,  III,  D,  2,  a,  (ii),  (a). 

'80.  See  the  statutes  of  the  various  states. 
Anil  see  tiie  following  cases : 

Connecticut. —  Vernon  v.  Ellington,  53 
Conn.  330,  2  Atl.  757. 

Iowa. —  Cerro  Gordo  County  v.  Wright 
County,  50  Iowa  430. 

Massachusetts. —  Somerset  v.  Rehoboth,  6 
Cush.  320. 

Minnesota. —  Wellcome  v.  Monticcllo,  41 
Minn.  130,  42  N.  W.  030. 

Tsew  Hampshire. — Northwood  i\  Durham,  2 
N.  H.  242. 

New  Jersey. —  Marlboro  T]).  v.  Freehold,  50 
K.  J.  L.  509,  14  Atl.  595. 

'NcAo  York. —  Cattariiugu.s  County  v.  Erie 
Coiinlv,  21  N.  Y.  Ruppl.  720  [a/flrnicd  in  143 
N.  Y.  "(SSI,  37  N.  E.  82(il. 

Vcrmonl. —  St.  Jolm.sl)Mry  i;.  Waterford,  07 
Vt.  on,  32  Atl.  0.30. 

W'isfonsin. —  Moiiron  County  v.  JnckHon 
Cotinlv.  72  Wis.  MO,  10  N.  W."  221. 

See"  38  (Viit.  Dig.  tit.  "  l'aii])ors,"  8  05 
el  seq. 

Irrcspectivo  of  what  sonson  of  the  year  the 
rosidencc  bo^^inH   or  ends   a   Hottlemont  Ih 
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gained  by  residing  continuously  in  a  poor 
district  for  the  full  period  required  by  the 
statute.  Andover  v.  Merrimack  County,  37 
N.  H.  437. 

81.  Southborougli  v.  Marlborough,  24  Pick. 
(Mass.)  166;  Tamworth  v.  Freedom,  17  N.  H. 
279;  Cowanshannock  Tp.  v.  Valley  Tp.,  152 
Pa.  St.  504,  25  Atl.  801;  Washington  v. 
Corinth,  55  Vt.  468. 

82.  See  Maiden  v.  Melrose,  125  Mass.  304; 
Orange  v.  Sudbury,  10  Pick.  (Mass.)  22; 
Granby  v.  Amherst,  7  Mass.  1 ;  West  Spring- 
field V.  Granville,  4  Mass.  486. 

83.  Orange  v.  Sudbury,  10  Pick.  (Mass.) 
22. 

For  example  the  acceptance  by  a  to\^Ti  of 
a  list  of  jurymen,  as  revised  by  the  select- 
men, which  contains  the  name  of  a  person 
Avho  has  come  into  the  town  to  reside,  is 
not  such  an  approbation  as  is  required  by 
the  statute.  Orange  v.  Sudbury,  10  Pick. 
(Mass.)  22. 

84.  Fairfax  r.  Wcstford,  67  Vt.  390,  31 
Atl.  847;  Marshiield  r.  Tunbridge,  02  Vt. 
455,  20  Atl.  100. 

85.  Ncw))nry  r.  Harvard,  0  Pick.  (Mass.) 
1 ;  ITeifrietla  Tp.  v.  Brownhelm  Tp.,  9  Ohio 
76;  Newbury  v.  Topsham,  7  Vt.  407. 

However,  no  special  notoriety  is  required; 
nor  is  it  noccaaary  tliat  anything  shouhl  ho 
done  to  call  the  niloniion  of  Iho  authorities 
to  the  fact  of  reaidence.  It  is  hold  that  all 
tliat  is  neceaflDry  in  order  to  gain  a  aoti  le- 
nient is  a  ho)Hi  fidfl  roaidenco  \vitl\in  the 
bounda  of  iho  diairict,  in  nccordanco  with 
the  eonvenicMu^o  and  circuinaianpoa  of  tho 
imriv.  Henrietta  Tj).  v.  Oxfor.I  Tp.,  2  Ohio 
St.  .32. 

86.  ('crro  Gonh)  County  r.  Wright  County, 
50  I.'IO;  .l(^^■orH()Il  r.  Washington,  19 
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The  fact  of  residence  in  a  poor  district  for  the  full  statutory  period  is  not 
alone  sufficient,^^  but  it  must  be  attended  with  the  intention  on  the  part  of 
the  resident  of  making  such  district  his  fixed  present  place  of  abode.^^  But  a 
person  who  moves  into  a  district  with  the  intention  of  making  it  his  fixed  resi- 
dence, for  an  indefinite  time,  and  resides  for  the  statutory  period,  gains  a  legal 
settlement,^*  and  such  settlement  is  not  defeated  by  the  fact  that  he  may  have 
entertained  a  floating  intention  of  leaving  the  district  at  some  future  time.*"  The 
residence  requisite  to  gain  a  settlement  is  one  of  choice,  not  of  legal  coercion.*' 
The  residence  must  be  on  the  actual  territory  within  tlie  legal  limits  of  tlie  poor 
district  sought  to  be  charged.*^  A  residence  on  disputed  territory,  claimed  by 
two  towns,  and  over  which  both  exercise  jurisdiction,  is  gained  in  that  town 
within  whose  true  boundaries  the  territory  resided  on  is  ultimately  found  to  be 
situated.*^  A  settlement  is  gained  in  a  town  by  a  residence  within  the  limits  over 
which  it  exercises  actual  and  exclusive  jurisdiction,  although  those  limits  are 
afterward  found  not  to  be  witliin  its  true  boundaries,*^  and  that  settlement  is  not 
defeated,  or  in  any  wise  affected,  by  the  subsequent  acquisition  of  rightful 
jurisdiction  by  such  other  town.*^ 

(v)  Determination.  As  to  a  person  having  a  family  his  residence  is  usually 
determined  by  the  place  where  his  family  resides;*"  but,  as  to  a  single  person 
whose  business  or  employment  calls  him  away  fi'orn  home  a  great  part  of  the 
time,  or  who  is  from  time  to  time  living  with  his  friends  or  connections,  his  resi- 
dence is  usually  determined  by  inquiry  as  to  the  place  where  he  has  kept  his 
clothes  or  what  little  property  he  may  have  possessed,  and  to  which  he  resorts  as 
his  home  when  out  of  employment.*" 

(vi)  Continuity— {k)  In  General.  To  acquire  a  settlement  by  residence  in 
a  particular  poor  district,  the  person  must  actually  have  resided  there  continuously 
for  the  period  prescribed  by  the  statute,  intending  to  make  that  his  home  and 
residence.*^  But  where  a  residence  has  once  been  established  by  the  concurrence 
of  intention  and  personal  presence,  continuous  personal  presence  thereafter  is  not 
essential  to  a  continuous  residence,**  especially  when  he  whose  residence  is  in 
question  has  a  family  between  whom  and  him  mutual  family  relations  are  in 
full  force.^  Continuity  of  residence  is  not  broken  by  absence  for  a  longer  or 
shorter  period,  without  any  definite  intention  of  abandoning  such  residence,^  or 


Me.  293;  Hampden  v.  Fairfield,  3  Me.  43C; 
In  re  Hector,  24  N.  Y.  Suppl.  475. 

87.  In  re  Hector,  24  N.  Y.  Suppl.  475; 
Henrietta  Tp.  v.  Oxford  Tp.,  2  Ohio  St.  32. 
See  also  Reading  t\  Westport,  19  Conn.  561. 

88.  Knox  V.  Montville,  98  Me.  493,  57  Atl. 
792;  Henrietta  Tp.  v.  Oxford  Tp.,  2  Ohio  St. 
32;  Stamford  i'.  Readsboro,  46  Vt.  606; 
Anderson  v.  Anderson,  42  Vt.  350,  1  Am. 
Rep.  334. 

89.  Greene  v.  Wynham,  13  Me.  225;  Lon- 
donderry V.  Landgrove,  66  Vt.  264,  29  Atl. 
256;  Stamford  v.  Readsboro,  4G  Vt.  606; 
Anderson  v.  Anderson,  42  Vt.  350,  1  Am.  Rep. 
334;  Middlebury  v.  Waltham,  6  Vt.  200; 
Monroe  County  v.  Jackson  County,  72  Wis. 
449,  40  N.  W.  224. 

90.  Stamford  v.  Readsboro,  46  Vt.  606; 
Anderson  v.  Anderson,  42  Vt.  350,  1  Am. 
Rep.  334;  Monroe  Countv  v.  Jackson  County, 
72  Wis.  449,  40  N.  W.  224. 

91.  Woodstock  V.  Hartland,  21  Vt.  563. 

92.  Ellsworth  v.  Gouldsboro,  55  Me.  94. 

93.  Landgrove  v.  Peru,  16  Vt.  422. 

94.  Northwood  v.  Durham,  2  N.  H.  242; 
Reading  v.  Weatherfield,  30  Vt.  504;  Corinth 
f.  Newbury,  13  Vt.  496. 


95.  Northwood  v.  Durham,  2  N.  H.  242; 
Corinth  v.  Newbury,  13  Vt.  496. 

So  too  a  residence  is  gained  in  a  town  by 
residence  on  a  part  thereof  which  is  within 
the  actual  jurisdiction  of  the  state,  althougJi 
within  the  rightful  jurisdiction  of  another 
state,  which  afterward  obtains  the  actual 
jurisdiction  on  the  establishment  of  the 
boundary  line.  Somerset  v.  Rehoboth,  6 
Cush.  (Mass.)  320. 

96.  Burlington  v.  Calais,  1  Vt.  385,  18  Am. 
Dec.  691. 

97.  Newbury  v.  Topsham,  7  Vt.  407. 

98.  Clinton  v.  York,  26  Me.  167;  Wayne 
V.  Greene,  21  Me.  357;  Henrietta  Tp.  k. 
Brownshelm  Tp.,  9  Ohio  76 ;  Monkton  v. 
Panton,  12  Vt.  250;  Brookfield  v.  Hartland, 
10  Vt.  424;  Royalton  v.  Bethel,  10  Vt.  22. 

99.  Topsham  "v.  Lewiston,  74  Me.  236,  43 
Am.  Rep.  584;  Knox  v.  Waldoborough,  3 
Me.  455. 

1.  Topsham  v.  Lewiston,  74  Me.  236,  43 
Am.  Rep.  584;  Knox  r.  Waldoborough,  3 
Me.  455;  Middletown  v.  Poultnev,  2  Vt.  437. 

2.  Clinton  v.  Westbrook,  38  Conn.  9 ;  Salem 
v.  Lyme,  29  Conn.  74;  Wayne  v.  Greene,  21 
Me.  357;  Lee  v.  Lenox,  is  Gray  (Mass.) 
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with  a  continued  intent  to  return  when  the  purpose  of  the  absence  has  been 
accomplished.^ 

(b)  Inter ruj>tio7i  hy  Imprisonment.  As  to  whether  imprisonment  in  a  state 
prison  under  a  conviction  for  a  crime  does  of  itself  interru))t  the  continuity  of 
residence  requisite  to  the  prisoner's  acquisition  of  a  legal  settlement  by  residence 
in  a  poor  district,  there  is  an  apparent  conflict  of  authority,  it  being  held  flatly  in 
some  jurisdictions  that  the  continuity  of  the  residence  is  interrupted  by  such  an 
imprisonment,^  while  in  other  jurisdictions  the  rule  obtains  that  such  an  itnpris- 
onment  does  not  interrupt  the  continuity  of  the  residence  of  a  prisoner  in  a  dis- 
trict where  he  had  his  home  and  was  supporting  his  family  when  imprisoned,' 
especially  where  the  evidence  shows  a  purpose  on  liis  part  to  continue  such 
residence  and  to  return  to  it  as  soon  as  he  is  liberated.®  Imprisonment  upon  a 
bailable  criminal  offense  merely,  in  one  district,  has  not  the  effect  to  make  a 
break  in  the  continuity  of  the  residence  of  a  man  who  has  at  the  time  a  home  and 
family  in  another  district  to  which  he  intends  to  return  when  the  regains  his 
liberty.''' 

(c)  Interruption  hy  Commitment  to  Insane  Asylum.  In  some  jurisdictions 
it  is  provided  by  statute  that  the  time  any  person  shall  be  a  patient  iu  a  hospital 
for  the  insane,  except  inhabitants  of  the  town  in  which  such  hospital  is  situated, 
shall  not  be  computed  as  part  of  the  time  required  by  law  to  gain  a  legal  settle- 
ment ;  ^  but,  independently  of  statute,  the  commitment  of  an  insane  person  to  a 
hospital  for  the  insane  and  his  stay  there  do  not  interrupt  his  residence  commenced 
in  the  district  from  which  he  is  removed,  and  prevent  his  acquirement  of  a  legal 
settlement  at  the  expiration  of  the  statutory  period.^ 

(vii)  Cessation  OF  Established  Pesidence.    The  cessation  of  a  residence 


496;    Worcester    v.    Wilbraham,    13  Gray 

(Mass.)  586. 

Where  the  person  so  leaving  does  in  fact 
return,  an  absence  for  a  longer  or  shorter 
period,  without  any  intention  of  abandoning 
a  residence  once  acquired,  does  not  interrupt 
its  continuity.  New  Milford  v.  Sherman,  21 
Conn.  101;  Bangor  v.  Frankfort,  85  Me.  126, 
26  Atl.  1088;  Searsmont  v.  Thorndike,  77 
Me.  504,  1  Atl.  448;  Lee  v.  Lenox,  15  Gray 

(Mass.)  496. 

Where  one  has  an  established  home  at 
which  his  family  reside  with  his  consent, 
an  absence  therefrom  for  a  longer  or  shorter 
period  does  not  interrupt  the  term  of  resi- 
dence required  by  the  poor  law  to  give  him 
a  legal  settlement.  Topsham  V.  Lewiston, 
74  Me.  236,  43  Am.  Rep.  584;  Pittsfleld  v. 
Detroit,  53  Me.  442;  Knox  v.  Waldoborough, 
3  Me.  455. 

If  a  person  has  sufScient  intelligence  to 
form  and  retain  a  purpose  of  leaving  for  a 
temporary  purpose  and  of  returning,  his  resi- 
dence required  to  gain  a  settlement  is  not 
interru])tnd  by  an  absence  for  a  temporary 
purpose  only.  Corinth  v.  Bradley,  51  Me. 
640. 

3.  Corro  Gordo  Co.  v.  Hancock  Coimty,  58 
Iowa  114,  12  N.  W.  124;  Eatontown  v. 
ShrewHburv,  40  N.  J.  L.  188,  6  AU.  319 
[a/firnmd  in  40  N.  J.  L.  482,  9  Atl.  7181; 
llcnricfia  Tp.  v.  Oxford  Tp.,  2  Ohio  Rt.  32. 

4.  BcTiliam  v.  Minor,  38  Conn.  252;  Head- 
ing V.  \VcHti)ort,  19  Conn.  501. 

While  the  divorce  of  a  pauper's  wife  and 
her  Nubsequent  marriage  lo  another  man, 
duritig  Uw  period  of  licr  liunbimd'H  (toiillno- 
jneiit  in  flic  Hditc  prinon  of  unoLlier  bIuIg, 

[III,  D,  2,  h,  (VI).  (A)J 


establish  an  abandonment  on  her  part  of  the 
residence  established  by  the  pauper,  it  does 
not  per  se  interrupt  his  residence.  Bangor 
V.  Frankfort,  85  Me.  126,  26  Atl.  1088. 

5.  Topsham  v.  Lewiston,  74  Me.  236,  43 
Am.  Eep.  584. 

6.  Baltimore  v.  Chester,  53  Vt.  315,  38  Am. 
Rep.  677. 

7.  Northfield  v.  Vershire,  33  Vt.  110. 

8.  Peacham  v.  Weeks,  48  Vt.  73. 

Where  the  statute  contemplates  that  the 
time  during  which  an  insane  person  shall  be 
supported  by  a  poor  district  shall  not  be  in- 
cluded in  the  period  of  residence  necessary 
to  change  the  settlement,  the  mere  liability 
of  the  district  to  pay  in  the  first  instance, 
with  right  of  recovery  against  those  ulti- 
mately chargeable,  is  not  support  by  the  dis- 
trict. Dexter  v.  Sangerville,  70  Me.  441, 
holding  further  that  where  the  friends  of 
such  insane  person,  without  filing  the  bond 
required  by  statute  and  in  the  first  instance 
pay  all  liis  expenses  of  comniitmcnt  and  sup- 
port, and  the  ])oor  district  makes  no  pay- 
ment, the  time  of  connnitment  and  slay  at 
the  hosjiital  is  to  be  included  in  the  period 
of  residence,  in  the  district  where  the  in- 
sane person  had  his  home,  necessary  to 
change  his  settlement  under  the  pau])er  law. 

9.  Pittsfleld  Detroit,  53  Me.  442.  8eo 
also  Upper  Augusia  Tp.  r.  Rockefeller  Tp., 
2  Chest.  Co.  Rep.  (Pa.)  190. 

A  commitment  in  the  residence  of  an  in- 
sane wife  in  tlio  insane  asylum  does  not  in- 
terrupt the  (lun\tion  and  continuity  of  resi- 
dence of  the  hnsband  necessary  to  acquire  a 
setllcmcnt  under  the  I'auper  Act.  Jiangor 
V.  Wiscasset,,  71  Mo.  535. 


PA  UPER8 


[30  Cyc]  1095 


once  established  in  a  poor  district  is  in  part  one  of  intention ;  to  retain  it,  there 
must  be  both  a  definite  intention  to  return  and  a  place  to  which  the  person  has  a 
right  to  return,'^  and  where  a  departure  from  an  established  place  of  I'esidence 
and  an  intention  not  to  return  concur, or  where  a  departure  or  absence  there- 
from without  any  present  intention  of  returning  coexists,^^  the  established 
residence  is  deemed  to  be  changed. 

S.  Annexation,  Consolidation,  Division,  and  Incorporation  of  Towns  —  a. 
Annexation  and  Detachment.  Where  a  part  of  an  existing  town  is  by  statute 
annexed  to  another  existing  town,  the  inhabitants  living  upon  the  part  detached 
and  having  a  settlement  in  the  former  town  will  acquire  a  settlement  in  the  town 
to  which  they  may  be  annexed.-"^  However,  such  annexation  does  not  transfer 
the  settlement  of  any  persons  except  those  who  actually  dwell  and  have  their 
homes  upon  territory  set  off  at  the  time  of  its  separation.^^ 

b.  Consolidation  op  Division  of  Towns  or  Districts.  It  is  a  well-established 
principle  that  on  the  division  of  a  town,  in  the  absence  of  a  different  rule  pre- 
scribed by  the  act  of  division,  those  who  have  settlements  in  the  old  town  become 
settled  respectively  in  the  towns  embracing  the  territory  where  they  reside  at  the 
time  of  division.^'    Where  a  portion  of  the  territoiy  of  one  town  is  annexed  to 


10.  Etna  V.  Brewer,  78  Me.  377,  5  Atl.  884. 

11.  Jericho  v.  Burlington,  66  Vt.  529,  29 
Atl.  801,  holding  further  that  where  one  sells 
his  effects  and  departs  froiu  his  established 
place  of  residence,  leaving  no  place  to  which 
he  has  a  right  to  return,  he  will  lose  such 
residence,  although  he  has  an  indefinite  in- 
tention of  returning  at  some  future  time. 

12.  Hampden  v.  Levant,  59  Me.  557 ; 
Wayne  v.  Greene,  21  Me.  357 ;  Exeter  v. 
Brighton,  15  Me.  58;  Westbrook  v.  Bowdoin- 
ham,  7  Me.  363.  See  also  Topsham  v.  Lewis- 
ton,  74  Me.  236,  43  Am.  Rep.  584;  Athol  v. 
Watertown,  7  Pick.  (Mass.)  42. 

Although  the  intention  never  to  return  is 
changed,  and  the  party  does  in  fact  return 
within  the  statutory  period,  the  established 
residence  is  deemed  to  be  changed.  West- 
brook  V.  Bowdoinham,  7  Me.  363. 

Intention  formed  while  absent. — ^Where  one 
leaves  his  place  of  residence  and  while  ab- 
sent forms  the  intention  of  not  returning, 
his  residence  as  much  ceases  as  if  at  that 
date  he  had  left  such  residence  with  the  in- 
tention of  not  returning.  Hampden  v.  Le- 
vant, 59  Me.  557. 

13.  Detroit  v.  Palmyra,  72  Me.  256;  Burn- 
ham  V.  Pittsfield,  68  Me.  580;  Pittsfield  v. 
Detroit,  53  Me.  442;  Bangor  v.  Brewer,  47 
Me.  97 ;  Wilbraham  v.  Ludlow,  99  Mass.  587 ; 
Hartford  v.  Hartland,  19  Vt.  392;  Jamaica  v. 
Townshend,  19  Vt.  267.  See  also  Topsham 
V.  Lewiston,  74  Me.  236,  43  Am.  Rep.  584. 

Although  he  does  in  fact  return,  one  who 
departs  from  his  place  of  residence  once  es- 
tablished, without  any  intention  of  return- 
ing, such  absence  constitutes  an  interruption 
of  his  residence  so  as  to  prevent  his  gaining 
a  settlement.  Detroit  v.  Palmyra,  72  Me. 
256 ;  Burnham  v.  Pittsfield,  68  Me.  580. 

14.  As  affecting  liability  for  support  see 
iw/ro,  IV,  C,  1,  e. 

15.  Connecticut. —  Simsbury  v.  Hartford, 
14  Conn.  192. 

Maine. —  Ripley  v.  Levant,  42  Me.  308; 
Eddington  v.  Brewer,  41  Me.  462 ;  New  Port- 
land V.  New  Vineyard,  16  Me.  69;  Hallowell 


V.  Bowdoinham,  1  Me.  129.  See  also  Bel- 
grade 11.  Dearborn,  21  Me.  334. 

Massachusetts. — Fitchburg  v.  Westminster, 
1  Pick.  144 ;  Great  Barrington  V.  Lancaster, 
14  Mass.  253;  Groton  v.  Shirley,  7  Mass.  156. 

'New  Jersey. —  Franklin  Tp.  v.  Lebanon 
Tp.,  51  N.  J.  L.  93,  16  Atl.  184;  Bethlehem 
Tp.  V.  Alexandria  Tp.,  32  N.  J.  L.  67. 

Pennsylvania. —  Wilkesbarre  v.  Dallas,  3 
Am.  L.  J.  59. 

Vermont. —  Westfield  v.  Coventry,  71  Vt. 
175,  44  Atl.  66;  Wilmington  v.  Somerset,  35 
Vt.  232. 

See  38  Cent.  Dig.  tit.  "Paupers,"  §  71. 

The  annexation  of  a  plantation  to  a  town 
by  statute,  which  is  silent  on  the  subject  of 
pauper  settlements,  does  not  change  the  set- 
tlement of  the  inhabitants  of  the  plantation 
which  they  have  in  other  towns.  Woodstock 
V.  Bethel,  66  Me.  569. 

What  is  not  annexation. —  Where  a  part 
of  B  was  annexed  to  P  and  the  incorpora- 
tion of  B  was  annulled  as  to  the  residue, 
it  was  held  that  this,  so  far  as  it  af- 
fected the  settlement  of  a  person  who  had 
resided  in  B,  was  a  division  of  B  and  not  an 
annexation  of  part  of  it.  Livermore  v. 
Phillips,  35  Me.  184. 

16.  Monroe  v.  Frankfort,  54  Me.  252; 
Brevv'er  v.  Eddington,  42  Me.  541  (holding 
that  by  Rev.  St.  (1841)  c.  32,  §  1,  the  ques- 
tion of  settlement  in  a  new  town  formed 
from  one  or  more  old  towns  depends  upon 
the  fact  of  an  actual  home  and  not  a  tem- 
porary residence  within  its  limits  at  the 
time  of  its  incorporation)  ;  Starks  v.  New 
Sharon,  39  Me.  368;  New  Portland  v.  Rum- 
ford,  13  Me.  299;  Hallowell  v.  Bowdoinham, 
1  Me.  129;  Fitchburg  v.  Westminster,  1 
Pick.  (jMass.)  144;  Great  Barrington  v.  Lan- 
caster, 14  Mass.  253 ;  Franklin  Tp.  v.  Leb- 
anon Tp.,  51  N.  J.  L.  93,  16  Atl.  184. 

17.  Connecticut. —  Naugatuck  v.  Middle- 
bury,  20  Conn.  378;  Waterbury  v.  Bethany, 
18  Conn.  424;  Simsbury  v.  Hartford,  li 
Conn.  192. 

Maine. —  Frankfort  v.  W^interport,  51  Me, 
[III,  D,  3.  b] 
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another  town,  or  incorporated  into  a  new  town,  an  agreement  between  the  towns 
that  one  portion  of  the  paupers  should  be  supported  by  one  town,  and  the  residue 
by  the  other  town,  althougli  binding  upon  the  parties  as  to  tlie  support  in  question, 
will  not  affect  the  settlement  of  the  paupers."* 

e.  Incorporation.  Where  territory  is  incorporated  as  a  town,  all  the  inlial>- 
itants  of  such  territory  at  the  time  of  the  incorporation  gain  a  settlement  in  the 
town  by  such  act  of  incorporation.^^  Where  a  person  has  a  settlement  in  an 
incorporated  town,  he  does  not  gain  a  settlement  in  a  new  town  by  mere  resi- 
dence in  the  territory  comprising  the  new  town  at  the  time  of  incorporation.* 

d.  Effect  on  Persons  Absent,  In  many  jurisdictions  it  is  provided  by  statute 
that  persons  who  are  absent  from  a  town  at  the  time  of  its  division  or  annexa- 
tion to  some  other  town  shall  liave  a  settlement  in  that  town  wherein  their  last 
dwelling-place  or  liome  shall  happen  to  fall  on  division  or  annexation,  except  in 
cases  where  they  shall  have  gained  a  settlement.^^     While  the  power  of  the 


445;  Brewer  V.  Eddington,  42  Me.  541; 
Wintlirop  v.  Auburn,  31  Me.  465.  See  also 
Yarmouth  v.  North  Yarmouth,  44  Me.  352. 

Massachusetts. —  Salem  v.  Ipswich,  10 
Cush.  517;  Sutton  v.  Orange,  6  Mete.  484; 
New  Braintree  v.  Boylston,  24  Pick.  164; 
East  Bridgewater  v.  Bridgewater,  2  Pick. 
572;  Princeton  v.  West  Boylston,  15  Mass. 
257;  Westport  v.  Dartmouth,  10  Mass.  341; 
West  Springfield  v.  Granville,  4  Mass.  486. 
See  also  Bridgewater  v.  West  Bridgewater, 
9  Pick.  55.  But  see  Sutton  v.  Dana,  4  Pick. 
117. 

New  Hampshire. —  Mason  v.  Alexandria,  3 
N.  H.  303.  But  see  StrafTord  v.  Strafford 
County,  43  N.  H.  606. 

Neiv  Jersey. — Franklin  Tp.  v.  Lebanon  Tp., 
51  N.  J.  L.  93,  16  Atl.  184. 

Ohio. — Ashland  County  v.  Richland  County 
Infirmary,  7  Ohio  St.  65,  70  Am.  Dec.  49; 
Center  Tp.  v.  Wills  Tp.,  7  Ohio,  Pt.  II,  171 
[overruling  Pike  Tp.  v.  Union  Tp.,  5  Ohio 
528]. 

Pennsylvania. —  Lewis  v.  Turbut,  15  Pa. 
St.  145;  Hopewell  Tp.  v.  Independence  Tp., 
12  Pa.  St.  92;  Monroe  v.  Durell,  2  Pa.  L.  J. 
Rep.  100. 

Wisconsin. —  Hay  River  v.  Sherman,  60 
Wis.  54,  18  N.  W.  740. 

See  38  Cent.  Dig.  tit.  "Paupers,"  §  72. 

Division  defined. —  Within  the  meaning  of 
N.  H.  St.  Dec.  16,  1828,  a  town  Avas  divided 
whenever  any  portion  of  it  was  separated 
from  tlie  rest,  whether  the  severed  portion 
was  incorporated  into  a  now  town  or  an- 
nexed to  an  old  one.  Barnstead  v.  Alton,  32 
N.  II.  245. 

18.  Oxford  V.  Bethany,  15  Conn.  246;  Clin- 
ton V.  Benton,  49  Mo.  550;  Vca/.io  ?'.  How- 
land,  47  Me.  127;  Wcstborougli  v.  Bcboboth, 
4  CiihIi.  (Mass.)  185;  West  Boylston 
BoylHton,  15  Mass.  261.  See  also  Lancaster 
V.  Sutton,  16  Mass.  112. 

19.  Voiinoclicul. —  Vernon  v.  East  Hart- 
ford, 3  (-'onn.  475. 

Maine—  Woodstock  v.  Belliol,  66  Mo.  56!) 
(liolding,  however,  that  thn  person  must  have 
rcHidcd  on  tlui  ])Iaiitat  ion  for  more  than 
five  ycarH)  ;  Kirkhuid  v.  liiadford,  33  Me. 
f)80;  Kayetto  v.  Ilcl.ron,  21  Mo.  266;  St. 
(',fi\r\'^('  V.  Doer  ThIc,  3  Mo.  390.  Soo,  liowovov. 
fJ(jrliMni  1).  Sprin/fflchl,  21    Mo.  5H,  lioldiiig 
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that  where  a  person  leaves  a  town  with  the 
intention  of  going  to  another  place  and  to 
purchase  a  lot  of  land  and  settle  there,  the 
latter  place  does  not  become  his  dwelling- 
place  or  home  under  the  mode  of  gaining  a 
settlement  under  the  act  of  1821,  chapter 
122,  unless  that  intention  is  carried  into 
effect  by  having  his  dwelling  and  home  actu- 
ally established  there  before  its  incorpora- 
tion into  a  town. 

Massachusetts. —  Sutton  v.  Orange,  6  Mete. 
484;  Great  Barrington  v.  Lancaster,  14  ]VIas4. 
253;  Buckfield  v.  Gorham,  6  Mass.  445; 
Bath  V.  Bowdoin,  4  Mass.  452. 

New  Hampshire. —  Berlin  v.  Gorham,  34 
N.  H.  266;  Salisbury  v.  Orange,  5  N.  H. 
348. 

Wisconsin. —  Hay  River  v.  Sherman,  60 
Wis.  64,  18  N.  W.  740,  holding  that  the 
words  "  actually  dwells "  in  Rev.  St.  §  15, 
subd.  8,  providing  that  when  any  territory 
is  organized  into  a  to\vn,  every  person  hav- 
ing a  legal  settlement  in  such  territory,  and 
who  actually  dwells  or  has  his  home  therein, 
shall  thereafter  have  a  legal  settlement  in 
such  new  town,  include  a  pauper  who  was 
boarded  or  supported  at  a  particular  house. 

See  38  Cent.  Dig.  tit.  "  Paupers,"  §  73. 

20.  Frankfort  v.  Winterport,  51  Me.  445; 
Smithfield  V.  Belgrade,  19  Me.  387 ;  Beetham 
V.  Lincoln,  16  Me.  137;  Bloomfield  v.  Skovvhe- 
gan,  16  Me.  58;  Walpole  v.  Hopkinton,  4 
Pick.  (Mass.)  357;  Southbridge  v.  Charlton, 
15  Mass.  248;  West  Springfield  V.  Granville, 
4  Mass.  486;  New  Chester  v.  Bristol,  3  N.  H. 
71.  And  sec  jMt.  Desert  !;.  Seavillc,  20  Me. 
341,  holding  that  a  pauper  whose  settlement 
in  a  town  was  acquired  by  a  rosidonce  in 
a  part  of  it,  which  was  afterward  incorpo- 
rated into  a  new  town,  but  whose  residence 
and  home  at  the  time  of  division  were  in  tlio 
part  roniaiuing,  being  then  sujiported  there 
by  the  town  as  a  jinuiior,  does  not  have  a 
Bottloniont  in  tlio  new  town  by  the  act  of 
incorporation. 

Residence  at  a  poorhouse  situated  within 
the  limits  of  a  now  iown  incorporated  out 
of  an  old  one  does  not  boconio  lixed  in  the 
now  iown,  from  tlio  fiu^t  of  Ihus  living 
therein.    Brewer  V.  I'jddington,  42  Mo.  511. 

21.  (Innnvcticnt. —  Mansliold  P.  Grauby,  1 
Root  179. 
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legislature  to  enact  statutes  of  tins  character  has  been  assailed,  the  courts  have 
sustained  their  validity.^- 

4.  Preventing  Settlement  —  a.  Receiving  Supplies  —  (i)  In  General.  Al- 
though a  person  has  resided  in  a  town  for  tlie  statutoiy  period  necessary  to 
acquire  a  settlement  therein,  he  does  not  thereby  acquire  a  settlement  in  such 
town  if  during  the  time  he  received  relief  as  a  pauper  and  it  has  been  held 
iumiaterial  whetlier  such  relief  was  furnished  by  the  town  where  he  resided,  or 
by  the  town  where  he  had  his  settlement.^^  Likewise,  where  a  member  of  a  per- 
son's family  has  become  chargeable  to  and  received  supplies  from  the  town,  the 
residence  of  such  person  for  the  statutory  period  will  not  entitle  him  to  a  settle- 
ment.^^ Under  some  statutes  those  only  can  be  considered  as  his  family  who 
continue  under  his  care  and  protection.^*^    Under  other  statutes  the  term  "  family  " 


Maine. —  Rockland  v.  Morrill,  71  Me.  455 
(holding  that  a  person  who  by  reason  of 
nine  years'  absence  is  presumed  to  have  died 
prior  to  the  division  of  the  town,  a  part 
of  which  is  incorporated  into  a  new  town, 
cannot  be  considered  as  ''  absent  at  the  time  " 
of  the  division,  within  tlie  meaning  of  Rev. 
St.  c.  23,  §  1,  cl.  4 ;  neither  can  he  be  con- 
sidered as  having  liis  "  home  in  the  new 
town,"  within  tlie  last  clause  in  that  sec- 
tion);  Manchester  v.  West  Gardiner,  53  Me. 
523;  Ripley  v.  Levant,  42  Me.  308;  Bel- 
grade V.  Dearborn,  21  Me.  334;  St.  George 
r.  Deer  Isle,  3  Me.  390  {holding  that  if  at 
the  time  of  the  incorporation  of  a  to'wn  a 
person  having  a  legal  home  there  be  resi- 
dent in  another  town,  at  service,  with  the 
intention  of  returning  at  some  future  day, 
wliich  intention  is  afterward  abandoned, 
such  subsequent  abandonment  of  the  purpose 
of  returning  does  not  affect  the  question  of 
settlement) . 

Massachusetts. —  Maiden  r.  Melrose,  125 
Tdass.  304;  Lexington  v.  Burlington,  19  Pick. 
426;  Hansons.  Pembroke,  16  Picl<.  197;  Sut- 
ton V.  Dana,  4  Pick.  117;  Salem  v.  Hamilton, 
4  Mass.  676;  Windliam  v.  Portland,  4  Mass. 
384.  See,  however,  Bath  v.  Bowdoin,  4  Mass. 
452:  Brewster  t.  Harwich,  4  Mass.  278. 

A'eiy  Hampshire. —  Barnstead  v.  Alton,  32 
N.  H.  245. 

Vermont. —  Wilmington  v.  Somerset,  35 
Vt.  232. 

See  38  Cent.  Dig.  tit.  "  Paupers,"  §  74. 

22.  Wilton  V.  New  Vineyard,  43  Me.  315. 

23.  Connecticut. —  Lisbon  v.  Franklin,  1 
Root  423. 

Maine. —  Freeport  v.  Sidney,  21  Me.  305. 

Massachusetts. —  Worcester  v.  Auburn,  4 
Allen  574;  Oakham  v.  Sutton,  13  Mete.  192; 
Taunton  v.  Middleborough,  12  Mete.  35 ;  West 
Newbury  v.  Bradford,  3  Mete.  428 ;  Brewster 
r.  Dennis,  21  Pick.  233;  East  Sudbury  v. 
Sudbury,  12  Pick.  1;  East  Sudbury  v.  Walt- 
ham,  13  Mass.  460. 

New  Hampshire. —  Croydon  v.  Sullivan 
County,  47  N.  H.  179. 

Pennsylvania. —  Brady  Tp.  v.  Clinton  Tp., 
1  Pa.  Co.  Ct.  127;  Union  Tp.  v.  Monroe  Tp., 
8  Kulp  521. 

See  38  Cent.  Dig.  tit.  "  Paupers,"  §  75. 

Supplies  to  a  soldier,  to  prevent  him  from 
gaining  a  new  settlement,  must  be  given  to 
relieve  distress  not  gained  by  injuries  sus- 


tained in  the  war.  Augusta  v.  Mercer,  80 
Me.  122,  13  Atl.  401. 

24.  Worcester  v.  Auburn,  4  Allen  (Mass.) 
574;  Taunton  v.  Middleborough,  12  Mete. 
(i\Iass.)  35;  Croyden  v.  Sullivan  County,  47 
N.  H.  179;  Brady  Tp.  v.  Clinton  Tp.,  1  Pa. 
Co.  Ct.  127. 

25.  Norwich  v.  Saybrook,  5  Conn.  384; 
Winterport  v.  Newburgh,  78  Me.  136,  3  Atl. 
48;  Oakham  v.  Warwick,  13  Allen  (Mass.) 
88;  Gilmanton  v.  Sanbornton,  56  N.  H.  336; 
Croyden  r.  Sullivan  County,  47  N.  H.  179. 
Contra,  Homer  Poor  Dist.  v.  Austin  Poor 
Dist.,  19  Pa.  Co.  Ct.  546. 

Support  furnished  an  insane  wife  in  a  hos- 
pital is  not  considered  as  pauper  relief,  and 
does  not  affect  tlie  husband's  residence  or  pre- 
vent him  from  gaining  a  new  residence. 
Bangor  v.  Wiscasset,  71  Me.  535;  Glenburn 
V.  Naples,  69  Me.  68;  Penn's  Tp.  v.  Selin's 
Grove,  1  Pa.  Co.  Ct.  383.  Contra,  under  Mas- 
sachusetts statute.  Oakham  v.  Warwick,  13 
Allen  (Mass.)  88;  Woodward  v.  Worcester, 
15  Gray  (Mass.)  19  note;  Charlestown  v. 
Groveland,  15  Gray  (Mass.)  15. 

The  wife  of  a  minor  son  is  not  a  member 
of  the  family  of  the  father  within  the  mean- 
ing of  the  statute.  Manchester  v.  Rupert,  6 
Vt.  291. 

Necessity  of  knowledge  of  relief  furnished. 

—  Relief  furnished  to  members  of  a  person's 
family,  without  his  knowledge,  and  while  he 
is  able  to  support  them,  will  not  prevent  such 
person  from  gaining  a  settlement.  Bangor  v. 
Readfield,  32  Me.  60;  Dixmont  v.  Biddeford, 
3  Me.  205;  Wareham  v.  Milford,  105  Mass. 
293;  Berkeley  v.  Taunton,  19  Pick.  (Mass.) 
480. 

26.  Raymond  v.  Harrison,  11  Me.  190; 
Hallowell  v.  Saco,  5  ]\Ie.  143;  Dixmont  v. 
Biddeford,  3  Me.  205;  Green  v.  Buckfield,  3 
Me.  136. 

The  furnishing  of  supplies  to  a  minor  child, 

who  is  not  a  member  of  his  father's  family, 
but  is  away  from  his  care  and  protection, 
either  through  his  own  fault  or  his  father's 
neglect,  without  the  knowledge  or  consent  of 
the  father,  by  a  distant  towa  where  he  may 
liappen  to  fall  into  distress,  he  being  of  suf- 
ficient ability  and  willing  to  support  him  at 
his  own  home,  is  not  considered  a  furnishing 
of  supplies  to  him  as  a  pauper,  so  as  to  pre- 
vent his  acquiring  a  settlement  to  which  he 
would  otherwise  be  entitled.    Bangor  v.  Read- 
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is  deemed  to  embrace  all  the  persons  whom  it  is  tlie  right  of  the  head  of  the 
family  to  control,  and  his  duty  to  support.^''  Relief  furnished  and  accepted  when 
the  person  or  his  family  was  not  in  need  of  it  does  not  affect  the  settlement.^ 
But  if  the  necessity  for  relief  exist,  it  is  not  essential  to  show  that  tlie  recipient 
called  for  it,  or  that  the  party  whose  settlenient  is  tliereby  affected  should  iiave 
assented  to  the  furnishing  of  it  by  the  town.^^ 

(ii)  What  Conhtituteh.  In  order  to  prevent  the  gaining  of  a  settlement  the 
relief  must  be  actually  furnished  by  the  town,^"  and  must  be  received  as  a  pauper.^' 
If  supplies  are  furnislied  by  the  town  because  tlie  pauper  is  in  distress  and  in 
need  of  relief,  the  character  of  the  relief  is  immaterial."^  Supplies  which  have 
been  furnished  gratuitously  or  on  the  individual  credit  of  the  recipient  thereof 
have  no  effect.^^  So  it  is  held  that  aid  rendered  in  discharge  of  a  duty  assumed 
by  contract,  and  not  in  discharge  of  a  duty  imposed  by  statute,  will  not  prevent 
a  person  from  acquiring  a  settlement  in  a  town.^  A  promise  to  repay  and  the 
actual  repayment  do  not  change  the  nature  of  the  relief,^^  unless  the  relief  is 


field,  32  Me.  60;  Dixmont  v.  Biddeford,  3 
Me.  203;  Green  v.  Buckfield,  3  Me.  136. 

Where  the  father  has  deliberately  aban- 
doned his  family  and  taken  up  his  residence 
in  another  town,  emancipating  them  from 
all  duty  to  him  and  renouncing  all  obliga- 
tions to  them,  supplies  furnished,  even  under 
sucli  circumstances  as  imply  a  knowledge  of 
the  fact  upon  his  part,  will  not  be  construed 
as  supplies  furnished  to  him,  so  as  to  pre- 
vent liis  gaining  a  settlement  in  his  new 
place  of  residence.  Liberty  v.  Palermo,  79 
Me.  473,  10  Atl.  455;  Eastport  v.  Lubec,  64 
Me.  244;  Raymond  v.  Harrison,  11  Me.  190; 
Hallowell  X>.  Saco,  5  Me.  143 ;  Scranton  Poor 
Dist.  v.  Danville,  106  Pa.  St.  446;  Damascus 
V.  Buckingham,  3  Pa.  Dist.  744. 

When  the  parental  and  filial  relation  con- 
tinues to  subsist,  and  there  has  been  no 
emancipation  or  abandonment,  and  the  cir- 
cumstances are  such  as  to  make  it  evident 
tliat  the  father  has  knowledge  of  the  necessi- 
ties of  the  cJiild,  and  he  fails  to  supply  those 
necessities,  and  they  are  supplied  by  the  town 
officers,  acting  in  good  faith  to  relieve  a  case 
of  actual  want  and  distress,  the  supplies  thus 
furnished  will  be  deemed  supplies  furnished 
indirectly  to  the  father,  and  will  operate  to 
prevent  his  gaining  a  settlement.  Lewiston 
V.  Harrison,  69  Me.  504 ;  Eastport  v.  Lubec, 
64  Me.  244;  Sanford  v.  Lebanon,  31  Me.  124; 
Clinton  v.  York,  26  Me.  167;  Garland  v. 
Dover,  10  Me.  441. 

27.  Cheshire  v.  Burlington,  31  Conn.  326. 

28.  Veazie  v.  Chester,  53  Me.  29. 

Rule  for  determining  need  of  assistance 
SCO  Wallingford  v.  Southington,  16  Conn.  431. 

29.  Bridgcwatcr  n.  Roxbury,  54  Conn.  213, 
6  Atl.  415;  Eastport  v.  Lubec,  64  Me.  244; 
Clinton  r.  York,  26  Me.  167;  Corinna  v.  Exe- 
tor,  13  Me.  321;  Weston  v.  Wallingford,  62 
Vt.  630. 

Applications  of  rule. — Tf  supplioa,  furnished 
htiiui,  I'kIi;  hy  overHccrs  to  a  porsoii  drstitiito, 
ai(!  in  fa(!t  UHcd  for  tlio  relief  (jf  Iiis  (l(?,stitu- 
tion,  or  are  iccci  vcd  for  tlio  purpoKO  of  suoli 
relief,  his  iinwilliiignoHH  to  rccfcive  tliem  us 
y);i,up(>r  HiijiplicH,  or  his  protest  against  so 
rcf^fiiding  tiiein,  or  his  declaration  that  lin 
Hbiill  not  HO  regard  tlicm,  cniuiot  iivevciit 
tiicin  fi'oin  being  ho  regarded,  inul  liom  driivv- 
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ing  after  them  all  of  their  legal  consequences. 
Veazie  v.  Chester,  53  Me.  29. 

Case  not  within  rule. —  But  if,  when  sup- 
plies are  furnished,  the  overseers  distinctly 
agree  that  the  supplies  are  not  and  shall  not 
be  regarded  as  pauper  supplies,  but  as  a  gift 
or  loan  to  one  in  need,  whether  to  be  re- 
turned in  kind  or  paid  for,  or  not,  and  they 
are  thus  received,  the  party  so  receiving  will 
not  be  legally  affected  thereby,  nor  will  the 
town  acquire  any  rights  thereby  in  its  re- 
lation to  other  towns.  Veazie  v.  Chester,  53 
Me.  29. 

30.  Corinna  v.  Hartland,  70  Me.  355; 
Canaan  v.  Bloomfield,  3  Me.  172,  holding  that 
where  the  selectmen  of  a  town  drew  an  order 
in  favor  of  a  pauper  on  one  of  the  inhabitants 
for  supplies  to  be  furnished  to  the  pauper, 
which  the  drawee  did  not  accept,  but  the 
supplies  were  voluntarily  advanced  by 
another  person  who  took  up  the  order,  these 
supplies  were  not  "  received  from  some  town," 
within  the  meaning  of  St.  (1821)  c.  122, 
§  2,  the  person  advancing  not  having  any 
remedy  against  the  town  for  reimbursement, 
and  hence  the  receipt  of  such  supplies  will 
not  prevent  the  gaining  of  a  settlement  under 
the  act. 

Relief  furnished  under  such  circumstances 
as  not  to  make  the  town  liable  will  not  pre- 
vent the  gaining  of  a  settlement.  Windham 
V.  Portland,  23  Me.  410. 

The  support  of  a  parent  by  a  child  is  not 
supporting  a  poor  person  as  a  pauper  witliin 
tlie  statute.  Standisli  v.  Windham,  10  Me. 
97 ;  Monroe  County  v.  Jackson  Countv,  72 
Wis.  440,  40  N.  W.  224. 

31.  The  giving  of  aid  on  a  single  occasion 
to  a  family  of  poor  persons  will  not  prevent 
them  from  acquiring  a  settlement.  Port 
Wasliington  v.  Saukvillo,  62  Wis.  454,  22 
N.  W.  717.  See  also  Tjawronce  Tp.  V.  Dela- 
ware T])..  14S  Pa.  St.  3S0,  23  Atl.  1124. 

32.  A  house  is  as  much  a  pau|)er  supply  as 
food  or  clothing.    L(>e  r.  Winn,  75  Me.  465. 

33.  Tjebanon  )).  Hebron,  0  Conn.  45. 

34.  Wiseasset  v.  ^A'!ll(!ol)orou^■ll,  3  Me.  38S; 
Cavendish  «.  Mt.  Holly,  'IS  Vt.  525. 

35.  Norwich  v.  Saybroolc,  5  Conn.  381; 
IjowiHton  V.  Harrison,  69  Mo.  504;  Veazie  r. 
CliQster,  63  Mo.  29. 
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furnished  to  the  pauper  on  a  pledge  of  sufficient  property  to  secure  a 
reuuineration.^" 

b.  Warning  Out'^^  —  (i)  In  General.  The  process  of  warning  individuals  to 
leave  town,  in  order  to  prevent  their  gaining  a  settlement,  is  analogous  to  the 
EngHsh  practice  of  orders  of  removal,  by  justices  of  tlie  sessions.  The  design  in 
both  cases  is  to  impose  the  burden  of  maintenance  on  tlie  town  or  parisli  where 
the  pauper  has  his  legal  settlement.  The  mode  of  warning  out  is  merely  a  milder 
form  of  effecting  this  object.^^  The  power  to  warn  out  new  settlers  in  any 
town  is  not  designed  to  operate  as  a  general  act  of  exclusion  against  all  who  may 
come  witliin  the  bounds  of  any  town  to  reside,  but  is  placed  in  the  hands  of  the 
selectmen  to  be  exercised  or  not,  in  peculiar  circumstances,  according  to  their 
discretion.  This  discretion  they  have  no  riglit  to  depute  to  any  third  person  to 
exercise  for  them,  and  tlie  warrant  must  be  the  direct  act  of  the  selectmen,  and 
be  specific  in  its  character.^^ 

(ii)  Pequisites  and  Sufficiency.  A  warning  to  prevent  a  pauper  from 
gaining  a  settlement  in  a  town  must  follow  strictly  the  statutory  requirements.*"* 
Mere  formal  errors  will  not,  however,  invalidate  a  warning  if  the  matter  intended 
appear  with  sufficient  certainty  from  the  whole.^^  Unless  expressly  required  by  the 
statute,  a  warning  need  not  be  under  the  seal  of  the  selectmen  or  signed  by  them.*^ 

(ill)  Service.  The  warning  must  be  served  by  the  delivery  of  a  true  and 
attested  copy  thereof  on  the  person  or  persons  to  be  warned,  with  the  officers' 
return  thereon  ;  or  by  leaving  such  copy  at  the  house  of  his  or  their  usual  abode 
with  some  person  of  sufficient  discretion  then  resident  therein.^^  If  there  be  no 
such  person  with  whom  a  copy  can  be  left,  it  may  be  left  at  the  usual  abode  of 
the  person  to  be  warned  in  such  manner  that  he  will  most  probably  receive  it. 
The  right  of  the  officer  to  adopt  this  method  of  service  depends  upon  his  inability 
to  serve  it  in  either  of  the  first  two  methods  named.'''*  If  the  service  is  not 
personal  it  should  be  certified  to  have  been  on  "  one  then  residing  "  where  the 
pauper  did.**^ 

(iv)  Return  AJSTD  Pegord.  The  officer's  return  must  recite  every  material 
fact  necessary  to  show  a  complete  legal  service.^®  Thus  the  return  must  show  on 
what  persons  the  process  was  served,*'''  and  recite  the  particular  mode  of  service 
of  the  warning  order.""^  The  time  of  residence  of  a  pauper  in  a  town  must  be 
shown  in  the  warrant,  or  the  return  of  the  officer.*'*    The  return  of  the  officer 


36.  Montpelier  v.  Calais,  5  Vt.  571. 

37.  Notice  to  remove  paupers  see  infra, 
IV,  C,  2,  d. 

38.  Jaffrey  v.  Mt.  Vernon,  8  N.  H.  436. 

39.  Jaffrey  v.  Mt.  Vernon,  8  N.  H.  436. 

40.  Williamsburg  Tp.  v.  Jackson  Tp.,  11 
Ohio  37  (holding  that  a  notice  warning  one 
to  depart  from  a  township  to  prevent  his 
gaining  a  settlement  in  that  township,  signed 
by  only  one  of  two  trustees  of  the  poor,  is 
void)  ;  Wheeloek  v.  Lyndon,  6  Vt.  524. 

41.  Dummerstown  v.  Jamaica,  5  Vt.  399; 
Shrewsbury  v.  Mt.  Holley,  2  Vt.  220. 

42.  Peterborough  v.  Temple,  2  N.  H.  406. 

43.  Castleton  v.  Weybridge,  46  Vt.  474; 
New-Haven  v.  Vergennes,  3  Vt.  89. 

Warning  against  husband  and  wife. — 
Where  a  warning  issues  against  a  man  and 
his  wife,  it  is  sufficient  to  serve  it  on  the 
husband  alone.  Dummerston  r.  Jamaica,  5 
Vt.  399;  Barnet  v.  Concord,  4  Vt.  564. 

Service  on  one  of  the  name  and  town  men- 
tioned in  a  -warning  is  prima  facie  sufficient 
in  default  of  evidence  of  another  person  of 
the  same  name  in  the  town.  Dummerston  v. 
Jamaica,  5  Vt.  399. 


44.  Castleton  v.  Weybridge,  46  Vt.  474. 

45.  Reading  v.  Rockingham,  2  Aik.  (Vt.) 
272. 

46.  Castleton  v.  Weybridge,  46  Vt.  474; 
Barre  v.  Morristown,  4  Vt.  574;  Barnet  v. 
Concord,  4  Vt.  564;  Townsend  v.  Athens,  1 
Vt.  284  (holding  that  the  warning  out  of 
a  pauper  is  insufficient,  if  the  return  admit 
of  any  doubt  as  to  the  strict  regularity  of 
the  service)  ;  Reading  v.  Rockingham,  2  Aik. 
(Vt.)  272;  Marvin  v.  Wilkins,  1  Aik.  (Vt.) 
107. 

47.  Waterford  v.  Brookfield,  2  Vt.  200. 

48.  Barre  v.  Morristown,  4  Vt.  574 ;  Barnet 
V.  Concord,  4  Vt.  564;  iVIarshfield  v.  Mont- 
pelier, 4  Vt.  284  (holding  that  the  return  of 
a  warning-out  process  which  does  not  show 
in  which  of  two  ways  it  was  served,  one  of 
the  two  being  bad,  is  insufficient)  ;  Reading 
V.  Weathersfield,  3  Vt.  349;  New-Haven  v. 
Vergennes,  3  Vt.  89. 

For  return  held  sufficient  see  Fairlee  v. 
Corinth.  9  Vt.  265. 

49.  Middleborough  v.  Plympton.  19  Pick. 
(Mass.)  489;  Sutton  v.  Uxbridge,  2  Pick. 
(Mass.)  436;  Hamilton  V.  Ipswich,  10  Mass. 
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must  be  recorded  in  the  clerk's  office  within  the  period  designated  Ijy  statute,  in 
order  to  be  valid  against  liiin.™  The  return  cuniiot  be  amended  after  tlie  expira- 
tion of  the  period  requii-ed  for  acquisition  of  a  settlement  by  the  persons 
warned.^' 

(v)  Operation  AND  Effect.  Under  the  various  pauper  statutes,  the  warning 
of  a  person,  in  conformity  with  the  statute,  prevents  the  j^ei'son  warned  from 
gaining  a  settlement,  and  all  others  who  derive  their  settlement  from  him.^^  But 
a  child  born  to  one  who  was  warned  to  depart  the  town  gains  a  settlement  in  such 
town  by  residence  for  the  statutory  period,  after  coming  of  age,  without  Ijeing 
warned  to  depart.''^  Where  a  person  has  been  warned  to  leave  a  town,  he  cannot 
gain  a  settlement  by  any  residence,  however  long;^^  nor,  it  seems,  by  returning 
after  a  temporary  absence  too  short  to  enable  him  to  gain  a  settlement  by  resi- 
dence elsewhere.''''  But  if,  after  the  warning,  lie  left  the  town  and  returned  after 
an  absence  sufficiently  long  to  acquire  a  settlement  elsewhere,  a  new  warning  is 
necessary  to  prevent  a  settlement,''®  unless  the  statute  extends  the  effect  of  the 
warning  to  all  subsequent,  although  distinct,  periods  of  residence.^^ 

(vi)  Evidence.  The  burden  of  proving  the  issuance,  service,  return,  and 
recording  of  tlie  warning  order  is  upon  the  party  claiming  the  benefit  of  such 
proceeding,  and  if  not  shown  by  the  party  objecting  to  the  settlement,  it  is 
presumed  not  to  exist ;  and,  in  the  absence  of  all  proof  save  that  a  warning 
order  was  issued,  it  is  not  to  be  presumed  that  the  return  was  made  in  conformity 
with  the  provisions  of  the  statute.^^  The  best  evidence  of  the  return  is  a 
memorandum  made  by  the  clerk  of  the  court  of  the  time  when  the  return  was 
received,  and  wliere  such  memorandum  is  made  it  is  conclusive  evidence  of  such 
time,™  but  this  is  not  the  sole  evidence." 

E.  Depivative  Settlement®^ — l.  In  General.   The  general  rule  is  that  every 


506;  Coventry  v.  Boscawen,  9  N.  H.  227; 
JaflFrey  v.  Mt.  Vernon,  8  N.  H.  436 ;  Meredith 
V.  Exeter,  8  N.  11.  136;  London  v.  Bearing, 
1  N.  11.  13. 

50.  Northwood  v.  Durham,  2  N.  H.  242; 
Bow  V.  Nottingham,  1  N.  H.  260;  Olive  Tp. 
V.  Manchester  Tp.,  8  Ohio  113  (holding  that 
the  statute  requiring  that  the  warrant  and 
return  be  recorded  with  the  cleric  of  the 
townsliip  nuist  be  strictly  complied  with,  and 
a  faikire  to  record  tlie  same  is  fatal)  ;  Salis- 
bury V.  JMiddlebury,  28  Vt.  282;  New-Haven 
V.  Vergennes,  3  Vt.  89;  Mt.  Holly  v.  Panton, 
Brayt.  (Vt.)  182. 

51.  New-Haven  v.  Vergennes,  3  Vt.  89; 
Pittsford  r.  Brandon,  Brayt.  (Vt.)  183. 

52.  Berkley  v.  Somerset,  16  Mass.  454; 
Somerset  v.  Dighton,  12  Mass.  383;  Shirley 
V.  Watertown,  3  Mass.  322;  Northwood  v. 
Durliani,  2  N.  H.  242;  Wells  v.  Westhaven, 
5  Vt.  322. 

Illegitimate  minor  children. — A  statute  re- 
(|uiriiig  persons  to  be  warned  out,  to  prevent 
tlicir  ac(]uiring  a  settlcnioiit,  docs  not  extend 
to  minors,  although  ilkigitiniato.  Soniorsot 
V.  Digliton,  12  Mass.  383;  Manchester  v. 
Rpringlicid,  15  Vt.  385. 

A  woman  living  with  a  man  as  his  wife 
under  a  void  marriage  is  not  included  in  a 
warning  of  tlie  iiuin  and  Ills  family;  and  she 
may  gain  a  settlement  by  resi(l(>nco.  Man- 
chester ?'.  Si)riiiglield,  15  Vt.  385. 

53.  Berkley  v.  Somerset,  l(i  Mass.  '154; 
Middlebury  w.  ITubbardton,  Brayt.  (Vt. ) 
183. 

54.  ('lielsen,      Maiden,  4  Mass.  131.  Com- 
I  III,  D,  4,  b,  (IV)] 


pare  Wayne  Tp.  v.  Stock  Tp.,  3  Ohio  171, 
holding  that  a  person  gains  a  legal  settle- 
ment in  a  township  of  Ohio,  although  warned 
on  first  settlement  to  depart,  if  the  warning 
be  not  repeated  every  year. 

55.  Chelsea  v.  Maiden,  4  Mass.  131. 

56.  Clielsea  v.  Maiden,  4  Mass.  131. 

57.  Ira  v.  Clarendon,  Brayt.  (Vt.)  180, 
holding  that  wliere  a  pauper,  upon  warning, 
removed  to  and  gained  a  settlement  in 
another  town,  and  tlien  returned  and  resided 
a  year  without  warning,  tlie  original  warning 
operated  to  prevent  the  second  residence  be- 
coming a  settlement. 

58.  Fayston  v.  Riclimond,  25  Vt.  446;  Paw- 
let  r.  Sandgate,  17  Vt.  619. 

59.  Franklin  v.  Dedham,  18  Pick.  (Mass.) 
544;  Sutton  V.  Uxbridge,  2  Pick.  (JMass.) 
430. 

60.  Milford  V.  Wilton,  8  N.  H.  420,  hold- 
ing that  where  there  is  anything  in  the  mem- 
orandum of  tlio  clerk,  or  any  such  departure 
from  the  established  ])ractice  of  the  clerk,  as 
to  render  the  time  of  the  return  of  a  warn- 
ing doubtful,  or  other  evidence  to  rebut  the 
prima  facie  evidence  of  the  return  having 
been  seasonably  made,  it  is  evidence  to  be 
weighed  by  a  jurv. 

61.  Milford  "Wilton,  8  N.  II.  420,  hold- 
ing that  a  warning  duly  issued  and  served, 
and  snl)se(mently  found  in  the  clei'k'a  ollico 
in  a  regular  llle  purpoiting  to  eonliiin  ])a])er8 
returiHHl  within  the  ])erio(l  rer|uired  by  the 
sliituto,  is  prima  facie  ovidenct!  of  a  season- 
able r(>turn. 

62.  Evidence  see  infra,  III,  G,  1. 
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person  who  is  by  law  incapable  of  gaining  a  settlement  in  his  own  right  shall 
nave  tlie  settlement  of  that  person  on  whom  he  depends  for  support ;  who  at  the 
same  time  has  the  control  of  his  person,  and  the  riglit  to  his  services.^^ 

2.  Husband  and  Wife  "  —  a.  General  Rule.  i3y  marriage  a  wife  acquires 
her  husband's  settlement  and  retains  it  so  long  as  the  marriage  tie  remains 
undissolved.*^^ 

b.  Effect  of  Void  Marriage.  However,  the  marriage  which  will  give  a  wife 
tlie  settlement  of  her  husband  must  be  such  as  the  laws  of  the  state  recognize, 
and  the  parties  must  be  competent  to  contract.*'^ 

3.  Parent  and  Child  —  a.  General  Rule.  The  general  rule  is  that  legitimate 
children  have  the  settlement  of  their  father,  if  he  have  any  such  within  the  state, 
until  they  gain  one  of  their  own,*'''  and  it  is  immaterial  that  the  father  had  no 


63.  Payne  v.  Dunham,  29  III.  125;  Lewis- 
ton  V.  North  Yarmoutli,  5  Me.  (iU;  Adams 
V.  Ipswich,  116  Mass.  570;  Dedham  v.  Natick, 
16  Mass.  135;  Landaff  v.  Atkinson,  8  N.  H. 
532.  See  also  Chester  Plaistow,  43  N.  H. 
542. 

64.  Power  of  divorced  woman  to  acquire 
settlement  see  supra,  III,  D,  1,  e. 

Power  of  married  women  to  acquire  settle- 
ment see  supra,  III,  D,  1,  d. 

65.  Connecticut. —  Hebron  v.  Colcliester,  5 
Day  169;  Danbiiry  v.  New  Haven,  5  Conn. 
584. 

Maine. —  Winslow  v.  Tray,  97  Me.  130,  53 
Atl.  1008;  Burlington  v.  Swanville,  64  Me. 
78;  Howland  v.  Burlington,  53  Me.  54; 
Greene  v.  Windham,  13  Me.  225.  See  also 
Bangor  v.  Wiscasset,  71  Me.  535,  holding 
that  the  settlement  of  a  wife,  confined  in 
the  hospital  for  the  insane,  follows  that  of 
her  husband,  although  he  change  it  during 
the  period  of  such  confinement. 

Massachusetts. —  North  Bridgewater  v. 
East  Bridgewater,  13  Pick.  303. 

New  Hampshire. —  Barnstead  V.  Alton,  32 
N.  H.  345;  Merrimack  V.  Hillsborough 
County,  19  N.  H.  550;  Concord  v.  Goffstown, 
2  N.  H.  263. 

Neio  Jersey. —  Bateman  v.  Mathes,  54 
N.  J.  L.  536,  24  Atl.  444;  Alexandria  Tp.  v. 
Kingwood  Tp.,  8  N.  J.  L.  370. 

New  York. — Syracuse  v.  Onondaga  County, 
25  Misc.  371,  55  N.  Y.  Suppl.  634. 

Ohio. —  Spencer  Tp.  v.  Pleasant  Tp.,  17 
Ohio  St.  31;  Crane  Tp.  v.  Antrim  Tp.,  12 
Ohio  St.  430. 

Pennsylvania. —  Buffaloe  v.  Whitedeer,  15 
Pa.  St.  182;  Cumberland  County  v.  Walker 
Tp.,  7  Pa.  Super.  Ct.  303 ;  Central  Poor  Dist. 
V.  Jenkins  Tp.,  4  Pa.  Super.  Ct.  16;  Dela- 
ware Tp.  V.  Zerbe  Tp.,  3  Pa.  Co.  Ct.  643; 
Upper  Augusta  Tp.  v.  Rockefeller  Tp.,  2 
Chest.  Co.  Rep.  190. 

Rhode  Island. — Exeter  v.  Richmond,  6  R.  I. 
149;  East  Greenwich  v.  Warwick,  4  R.  I. 
138  (holding  likewise  that  the  husband,  if 
he  have  no  settlement  in  the  state,  or  in 
any  of  the  United  States,  follows  the  set- 
tlement of  his  wife)  ;  West  Greenwich  v. 
Warwick,  4  R.  I.  136. 

Vermont. —  jMt.  Holly  i\  Peru,  72  Vt.  68, 
47  Atl.  103  (holding  that  in  an  action  by 
one  town  to  hold  another  responsible  for 
assistance  rendered  the  wife  of  a  resident 


of  the  latter  town,  the  fact  that  the  parties 
had  separated  and  the  wife  had  never  lived 
in  the  latter  town  constituted  no  defense)  ; 
Bethel  v.  Tunbridge,  13  Vt.  445. 

Wisco7isin. —  Monroe  County  v.  Jackson 
County,  72  Wis.  449,  40  N.  W.  224. 

England. —  Reigate  Union  v.  Croydon 
Union,  14  App.  Cas.  465,  53  J.  P.  580,  59 
L.  J.  M.  C.  29,  61  L.  T.  Rep.  N.  S.  733,  38 
Wkly.  Rep.  295;  West  Ham  Union  v.  St. 
Giles-in-the-Fields,  25  Q.  B.  D.  272,  54  J.  P. 
520,  59  L.  J.  M.  C.  144,  63  L.  T.  Rep.  N.  S. 
496,  38  Wkly.  Rep.  736;  Rex  v.  St.  Mary,  1 
B.  &  Ad.  201,  9  L.  J.  M.  C.  0.  S.  17,  20 
E.  C.  L.  454;  Rex  v.  Birmingham,  8  B.  &  C. 
29,  6  L.  J.  M.  C.  0.  S.  67,  2  M.  &  R.  230, 
15  E.  C.  L.  24  (holding  that  a  female  paujicr 
married  by  the  fraudulent  contrivance  of 
parish  officers  acquires  her  husband's  settle- 
ment) ;  Rex  V.  Brington,  7  B.  &  C.  546,  1 
M.  &  R.  431,  7  L.  J.  M.  C.  0.  S.  33,  14 
E.  C.  L.  246. 

See  38  Cent.  Dig.  tit.  "Paupers,"  §  84. 

66.  Maine. —  Winslow  v.  Troy,  97  Me.  130, 
53  Atl.  1008;  Howland  v.  Burlington,  53 
Me.  54;  Pittston  v.  Wiscasset,  4  Me.  293. 

Massachusetts. —  Middleborough  v.  Roch- 
ester, 12  Mass.  363;  Dalton  v.  Bernardston, 
9  Mass.  201. 

Pennsylvania. —  Wayne  Tp.  v.  Porter  Tp., 
138  Pa.  St.  181,  20  Atl.  939. 

Vermont. —  Reading  v.  Ludlow,  43  Vt.  623 
(holding  that  the  marriage  of  a  man  to  a 
lunatic  does  not  confer  the  settlement  of  the 
husband  on  the  wife,  where  the  marriage  is 
decreed  a  nullity  on  the  ground  of  lunacy)  ; 
Mountholly  v.  Andover,  11  Vt.  226,  34  Am. 
Dec.  685  (holding  that  a  marriage  celebrated 
by  a  justice  of  the  peace,  without  the  consent 
of  the  parties,  is  of  no  validity  to  change 
the  settlement  of  the  female ) . 

England. —  Rex  v.  Northfield,  Dougl.  (3d 
ed.)   659;  Chinham  v.  Preston,  W.  Bl.  192. 

See  38  Cent.  Dig.  tit.  "Paupers,"  §  85. 

67.  Connecticut. —  Sterling  v.  Plainfield,  4 
Conn.  114. 

Maine. —  Searsmont  r.  Thorndike,  77  Me. 
504,  1  Atl.  448;  Clinton  v.  Benton,  49  M.\ 
550;  Milo  v.  Gardiner,  41  Me.  549. 

Massachusetts. —  West  Cambridge  v.  Lex- 
ington, 1  Pick.  506,  11  Am.  Dec.  231. 

New  Hampshire. —  Merrimack  i'.  Hillsbor- 
ough County,  19  N.  H.  550;  Salisbury  v. 
Orange,  5  N.  H.  348. 
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settlement  at  the  time  of  the  child's  birth,  if  he  subsequently  acquired  one/'^  A 
cliild  not  emancipated  follows  the  settlement  of  the  father,  although  not  residing 
in  the  father's  family  at  the  time  he  changes  his  place  of  settlenient,'"''''  and  the 
settlenient  of  minor  children  born  after  the  desertion  of  their  mother  by  their 
father  follows  during  their  minority  the  settlement  of  the  father.™ 

b.  Alien  Born  Children  and  Children  Born  in  Other  States.  A  father's  right 
of  settlement  in  a  state  is  transmitted  to  children  born  in  another  state  so  as  to  bo 
available  to  the  children  on  their  coming  to  the  state  where  the  father  has  a 
settlement.'''^  In  one  state  the  same  rule  has  been  held  to  apply  in  respect  of 
children  born  in  a  foreign  country  and  brought  during  infancy  to  the  state  where 
the  father  had  a  settlement.'''^  In  another  state,  however,  an  alien  born  takes 
no  right  to  a  settlement  by  derivation,  whether  he  comes  to  this  country  dur- 
ing or  subsequent  to  his  minority,  and  whether  his  parents  return  with  liim  or 
not.^=^ 

c.  Adopted  Children.  Under  the  provisions  of  some  statutes,  a  minor  legally 
adopted  by  a  man  and  his  wife  as  their  child  takes  the  legal  settlement  of  its 
parents  by  adoption.''* 

d.  Illegitimate  ChildrenJ^  The  general  rule  is  that  the  settlement  of  an 
illegitimate  child  is  in  the  town  where  the  mother  had  her  settlement  at  the  time 
of  its  birth ;  "''^  and  such  child  retains  the  settlement  thus  acquired  until  he  gains 


'New  Jersey. —  Madison  Tp.  v.  Monroe  Tp., 
42  N.  J.  L.  493. 

'New  York. —  Niskayuna  v.  Albany,  2  Cow. 
637;  Adams  v.  Foster,  20  Jolms.  452. 

Pennsylvania. —  Montoursville  Borough  v. 
Fairfield  Tp.,  112  Pa.  St.  99,  3  Atl.  862; 
Lewis  V.  Turliut,  15  Pa.  St.  145;  Washing- 
ton Tp.  V.  Beaver  Tp.,  3  Watts  &  S.  548; 
Parker  City  v.  Du  Bois  Borough,  6  Pa.  Cas. 
591,  9  Atl.  457;  Highland  Tp.  Poor  Dist.  v. 
Jefferson  County  Poor  Dist.,  25  Pa.  Super. 
Ct.  601;  Northmoreland  Tp.  v.  Monroe  Tp., 
1  C.  PI.  149;  Union  Tp.  v.  Monroe  Tp.,  8 
Kulp  521;  Fermanagh  Tp.  v.  Walker  Tp.,  6 
Pa.  L.  J.  284,  4  Pf>.  L.  J.  Rep.  32. 

Rhode  Island. —  Paine  v.  Smithfleld,  10 
R.  I.  446;  Exeter  v.  Warick,  1  R.  I.  63. 

Yermont. —  Waterford  v.  Fayston,  29  Vt. 
530;  Sharon  v.  Cabot,  29  Vt.  394;  London- 
derry V.  Andover,  28  Vt.  41G;  Bradford  v. 
Lunenburgh,  5  Vt.  481 ;  Wells  V.  Westhaven, 
5  Vt.  322. 

England. — Reigate  LTnion  v.  Croydon  Union, 
14  App.  Cas.  405,  53  J.  P.  580,  59  L.  J.  M.  C. 
29,  61  L.  T.  Rep.  N.  S.  733,  38  Wkly.  Rep. 
295 ;  Bath  Union  v.  Berwick-upon-Tweed 
Union,  [1892]  1  Q.  B.  731,  56  J.  P.  296,  01 
L.  J.  M.  C.  131,  60  L.  T.  Rep.  N.  S.  258,  40 
Wkly.  Rep.  414;  St.  Pancras  Parish  v.  Nor- 
wich Incorporation,  18  Q.  B.  D.  521,  51  J.  P. 
343,  5(i  L.  J.  M.  C.  37,  56  L.  T.  Rep.  N.  S. 
311,  .35  Wkly.  Pep.  547;  Reg.  v.  St.  Mary,  15 
Q.  15.  D.  95,  339,  54  L.  J.  M.  C.  146  lovcr- 
rulmq  DoiTliPster  Union  v.  Poplar  Union,  21 
Q.  I'..'  1).  88,  52  J.  P.  435,  57  L.  J.  M.  C.  78, 
59  I..  T.  licj).  N.  S.  087,  30  Wkly.  Rep.  706]; 
lloiboni  I'nioii  w.  ClicM'tHc^y  Union,  15  Q.  B.  1). 
70,  50  J.  V.  30,  54  L.  J.'M.  C.  137,  53  L.  T. 
Rep.  N.  S.  056,  33  Wkly.  Rep.  698;  Livorimol 
V.  I'ortHcn,  12  Q.  B.  I).*  303,  48  J.  P.  406,  53 
T/.  .7.  M.  C.  58,  50  L.  T.  Rep.  N.  S.  296,  32 
Wkly.  Ilc|).  494;  licx  r.  \\\i'n»hy,  3  H.  &  Aid. 
377, '22  lii'v.  lie)).  431,  5  v..  (!.  i..  221;  Bex  r. 
StifUoM.  4  Doiigl.  208,  26  10.  C.  Iv.  430;  Box 
V.    lliMl.lcnliiini,    15   lOawl  403;   Reg.  V.  Scl- 
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borne,  2  E.  &  E.  275,  5  Jur.  N.  S.  1277,  29 
L.  J.  M.  C.  56,  1  L.  T.  Rep.  N.  S.  8,  8  Wkly. 
Rep.  22,  105  E.  C.  L.  275 ;  Rex  v.  Woburn,  8 
T.  R.  479;  Rex  v.  St.  Mary,  6  T.  R.  110 
(holding  that  the  settlement  of  a  person  at- 
tainted acquired  before  the  attainder  is  ac- 
quired to  his  children  born  after  it)  ;  Rex  v. 
Stone,  6  T.  R.  56;  Rex  v.  OlTchurch,  3  T.  R. 
114. 

See  38  Cent.  Dig.  tit.  "  Paupers,"  §  92. 

Posthumous  children  have  a  derivative  set- 
tlement from  their  father,  if  he  had  any,  and 
in  this  respect  are  in  the  same  condition  with 
such  as  are  boi-n  in  his  lifetime.  Oxford  v. 
Bethany,  19  Conn.  229;  Farmington  v.  Jay, 
18  Me.  376. 

68.  Fermanagh  Tp.  v.  Walker  Tp.,  6  Pa. 
L.  J.  284,  4  Pa.  L.  J.  Rep.  32. 

69.  Salisbury  v.  Orange,  5  N.  H.  348; 
Adams  v.  Oaks,  20  Johns.  (N.  Y.)  282. 

70.  Damascus  v.  Buckingham,  3  Pa.  Dist. 
744. 

71.  Oldtown  V.  Bangor,  58  Me.  353;  Lan- 
dafl'  p.  Atkinson,  8  N.  H.  532;  Westford  i\ 
Essex,  31  Vt.  459;  Waterford  r.  Fayston.  29 
Vt.  530;  Londonderry  v.  Andover,  28  Vt.  410, 
holding,  however,  that  it  is  necessary  for  such 
cliildrcn  to  move  into  the  state  during  their 
minority.  See,  however,  Bethlem  v.  Roxbury, 
20  Conii.  298. 

72.  Browor  r.  Smith.  40  N.  J.  L.  72. 

73.  Elmore  c.  Calais,  33  Vt.  468 ;  Albany  v. 
Derby,  30  Vt.  718;  Lyndon  Danville,  28 
Vt.  809,  holding  that  an  alien  born  does  not 
take  the  original  settloniont  in  the  state  of  a 
fallior  who  before  his  birth  removed  to 
CanadM,  and  never  returned. 

74.  \Vnldoborough  P.  l''riondahiii,  87  INle. 
211,  32  All.  880;  Wasliburn  White,  140 
Mass.  508.  5  N.  E.  813. 

75.  Power  to  acquire  settlement  see  supra, 
ni.  1),  1,  g,  (I). 

vSettlcmcnt  by  birth  see  Kiipni.  Ill,  C,  2. 
70.  (^oitiirvl icii t . —  Wiiiilhani  r.  I  ,(>ban()n,  51 
Conn.  319;  New  llaveu  c.  lUuitingloii,  22 
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one  in  his  own  riglit,  notwithstanding  tlie  mother  subsequently  acquires  another." 
An  illegitimate  ciiild,  who  has  become  legitimated  by  a  subsequent  intermarriage 
of  its  parents,  derives  its  pauper  settlement  according  to  the  rules  governing  that 
of  legitimate  children.'^^ 

e.  Insane  Children.  The  general  rule  is  that  a  person  non  compos  mentis, 
living  witii  his  father,  or  supported  by  him,  follows  tlie  settlement  of  his  father 
wlierever  acquired.™  However,  where  such  person  is  not  residing  with  or  sup- 
ported by  his  father,  he  does  not  follow  a  new  settlement  acquired  by  his  father 
after  he  (the  child)  has  attained  his  majority.^''    And  one  who  becomes  nan  com- 


Conn.  25;  Woodstock  v.  Hooker,  6  Conn. 
35 ;  Windsor  v.  Plartford,  2  Conn.  355 ;  He- 
bron V.  Marlborough,  2  Conn.  18;  Canaan  v. 
Salisbiuy,  1  Root  155. 

Maine. —  Howland  v.  Burlington,  53  Me. 
54;  Fayette  v.  Leeds,  10  Me.  409;  Biddeford 
V.  Saco,  7  Me.  270;  Sidney  v.  Winthrop,  5 
Me.  123. 

Massachusetts. —  Blaclvstone  v.  Seekonk,  8 
Cush.  75 ;  North.  Bridoewater  i\  East  Bridge- 
water,  13  Pick.  303;  Newton  v.  Braintree,  14 
Mass.  382;  Boylston  v.  Princeton,  13  Mass. 
381 ;  Petersham  v.  Dana,  12  jMass.  429. 

New  Hampshire. —  Merrimacl<  v.  Hillsbor- 
ough County,  19  N.  H.  550;  Dorchester  v. 
Deerfield,  3  N.  H.  316. 

New  jersey. —  Nottingham  Tp.  v.  Amwell 
Tp.,  21  N.  J.  L.  27.  See  Richardson  v.  Bur- 
lington Tp.,  33  N.  J.  L.  190,  holding  that  an 
illegitimate  child,  whose  mother  before  its 
birth  moved  out  of  New  Jerse^^,  and,  together 
with  her  child,  has  ever  since  continued  to 
reside  in  another  state,  is  not  chargeable 
upon  any  township  iii  New  Jersey. 

New  York. —  Canajoharie  v.  Johnsto'wn,  17 
Johns.  41. 

Pennsylvania. —  See  Lower  Augusta  v.  Se- 
linsgrove,  64  Pa.  St.  160. 

Vermont. —  Cabot  v.  Washington,  41  Vt. 
168. 

England. —  Reg.  v.  Sutton  Le  Brailes,  5 
E.  &  B.  814,  2  Jur.  N.  S.  210,  25  L.  J.  M.  C. 
57,  4  Wkly.  Rep.  206,  85  E.  C.  L.  813.  See 
also  Plymouth  Union  v.  Axminster  Union, 
[1898]  A.  C.  586,  62  J.  P.  612,  67  L.  J.  Q.  B. 
871,  79  L.  T.  Rep.  N.  S.  74,  47  Wkly.  Rep. 
33.  Under  4  &  5  Wm.  IV,  c.  76,  §  71,  every 
legitimate  child  has  the  settlement  of  its 
TOotlier  only  until  the  age  of  sixteen,  and 
after  that  age  is  removable  to  the  place  of 
its  birth.  Bodenham  v.  St.  Andrew,  1  E.  &  B. 
465,  17  Jur.  206,  22  L.  J.  M.  C.  39,  1  Wkly. 
Rep.  129,  72  E.  C.  L.  465. 

See  38  Cent.  Dig.  tit.  "Paupers,"  §  83. 

77.  Maine. —  Hallowell  v.  Augusta,  52  Me. 
216;  Biddeford  v.  Saco,  7  Me.  270;  Sidney  v. 
Winthrop,  5  Me.  123. 

Massachusetts. —  Boylston  v.  Princeton,  13 
Mass.  381.  But  see  Somerset  v.  Dighton, 
12  Mass.  383 ;  Petersham  v.  Dana,  12  Mass. 
429,  both  decided  under  an  earlier  statute. 

New  Hampshire. —  Dorchester  v.  Deerfield, 
3  N.  H.  316. 

New  Jersey. —  McCoy  v.  Newton,  37  N.  J.  L. 
133;  Nottingham  Tp.  v.  Amwell  Tp.,  21 
N.  J.  L.  27. 

Pennsylvania. —  Nippenose  Tp.  r.  Jersey 
Shore,  48  Pa.  St.  402;  Schuylkill  County  v. 


Jackson  Tp.,  29  Pa.  Super.  Ct.  567;  Crossley 
V.  Demott,  2  Leg.  Op.  101. 

Vermont. —  Morristown  v.  Fairfield,  46  Vt. 
33 ;  Newport  v.  Derby,  22  Vt.  553 ;  Manchester 
V.  Springfield,  15  Vt.  385.  And  see  Burling- 
ton V.  Essex,  19  Vt.  91,  holding  that,  under 
the  statute  of  1817,  a  settlement  of  an  ille- 
gitimate child  acquired  by  birth  previous  to 
the  enactment  of  that  statute  will  not  be 
changed  by  the  mother's  acquiring  a  new 
settlement  by  marriage,  but  only  by  the 
mother's  acquiring  a  new  settlement  in  her 
own  right. 

England.— Reg.  v.  St.  Mary,  4  Q.  B.  581, 
2  G.  &  D.  626,  7  Jur,  440,  12  L.  J.  M.  C.  68, 
45  E.  C.  L.  581. 

See  38  Cent.  Dig.  tit.  "Paupers,"  §  83. 

Rule  in  Connecticut. —  In  Connecticut 
the  rule  is  well  settled  that  where  an 
illegitimate  child  was  born  in  one  town 
of  a  mother  having  a  settlement  there 
at  the  time,  but  who  afterward,  during  the 
minority  of  the  child,  acquired  a  settlement 
by  marriage  in  another  town,  the  child  took 
the  new  settlement  of  its  mother  thus  ac- 
quired. Oxford  V.  Bethany,  19  Conn.  229; 
Newton  v.  Fairfield,  18  Conn.  350;  New 
Haven  v.  Newtov/n,  12  Conn.  165;  Danbury 
V.  New  Haven,  5  Conn.  584. 

78.  Simsbury  v.  East  Granby,  69  Conn. 
302,  37  Atl.  678;  Livermore  v.  Peru,  55  Me. 
469;  Monson  v.  Palmer,  8  Allen  (Mass.) 
551;  Rockingham  v.  Mt.  Holly,  26  Vt.  653. 

79.  Maine. —  Islesborough  v.  Lincolnville, 
76  Me.  572;  Strong  v.  Farmington,  74  Me. 
46;  Monroe  v.  Jackson,  55  Me.  55;  Wiscasset 
V.  Waldoborough,  3  IMe.  388. 

Massachusetts. —  Upton  v.  Northbridge,  15 
Mass.  237. 

Neio  Hampshire: —  Orford  v.  Rumney,  3 
K  H.  331. 

Neto  Jersey. —  Alexandria  Tp.  v.  Bethlehem 
Tp.,  16  N.  j.  L.  119,  31  Am.  Dec.  229. 

Pennsylvania. —  Shippen  v.  Gaines,  17  Pa. 
St.  38. 

Rhode  Island. —  Glocester  v.  Smithfield,  2 
R.  I.  30. 

Vermont. —  Topsham  v.  Chelsea,  60  Vt.  219, 
13  Atl.  861. 

England. —  Rex  v.  Much  Cowarne,  2  B.  & 
Ad.  861,  1  L.  J.  M.  C.  4,  22  E.  C.  L.  362. 

See  38  Cent.  Dig.  tit.  "Paupers,"  §§  90,  91. 

Compare  East  Hartford  V.  Middletown,  1 
Root  (Conn.)  196. 

80.  Harrison  v.  Portland.  86  Me.  307,  29 
Atl.  1084;  Corinth  v.  Bradley,  51  Me.  540; 
Washington  Tp.  v.  East  Franklin  Tp.,  3 
Pennyp.  (Pa.)  107;  Gregg  Tp.  v.  New  Berlin, 
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jpos  mentis  after  becoming  of  age  does  not  follow  the  settlement  of  his  father 
subsequently  acquired.^^ 

f.  Adult  and  Emancipated  Children.^''  A  minor  cliild,  who  lias  been  emanci- 
pated, gains  no  settlement  through  the  settlement  of  his  parent,  acquired  after 
such  emancipation.^^  In  most  jui-isdictions  a  child  is  held  to  be  emanci]>atcd 
upon  reaching  his  majority,  even  though  he  continues  to  be  a  member  of  his 
father's  family,  and  takes  no  derivative  settlement  from  a  settlement  subsequently 
acquired  by  the  father.^*  However,  by  the  English  rule,*'  which  has  been  fol- 
lowed in  some  of  the  United  States,  so  long  as  a  child  continues  single;  enters 
into  no  contract  inconsistent  with  the  idea  of  his  being  a  member  of,  and  in  a 
subordinate  situation  in,  his  father's  fanjily  ;  acquires  no  settlement  for  himself, 
and  makes  his  father's  house  his  home,  so  long,  whatever  may  be  his  age,  he  will 
follow  any  newly  acquired  settlement  of  his  father.^^ 

g.  Settlement  of  Mothep  —  (i)  Iii  General.  "Where  legitimate  minor  chil- 
dren have  a  settlement  derived  from  their  father,  his  settlement  must  be  theirs  in 
his  lifetime,  and  they  cannot  acquire  that  of  their  mother  but  if  the  father  has 
no  settlement,  and  the  mother  has  one,  the  children  of  the  marriage  take  the 
settlement  of  the  mother.^ 

(ii)  AcquiRED  IN  Own  Right  After  Death  OF  Father.  It  is  a  rule  of 
general  application  that  the  settlement  of  a  widow,  acquired  iu  her  own  right 


6  Pa.  Cas.  545,  9  Atl.  461;  Damascus  v. 
Buckingham,  3  Pa.  Dist.  744;  Perm's  Tp.  v. 
Selin's  Grove,  1  Pa.  Co.  Ct.  383. 

81.  Buckland.  v.  Charlemond,  3  Pick. 
(Mass.)  173. 

82.  Insane  adult  children  see  supra,  III,  E, 
3,  e. 

83.  Carthage  v.  Canton,  97  Me.  473,  54 
Atl.  1104:  Oineville  v.  Glenburn,  70  Me.  353; 
Lowell  V.  Newport,  6C  Me.  78  (holding,  how- 
ever, that  emancipation,  such  as  will  effect  a 
settlement  under  the  pauper  law,  must  be  an 
absolute  and  entire  surrender  on  the  part 
of  the  parent  of  all  right  to  the  care  and 
custody  of  the  child,  as  well  as  to  its  earn- 
ings, with  a  renunciation  of  all  duties  aris- 
ing from  such  a  position.  It  leaves  the  child, 
so  far  as  the  parent  is  concerned,  free  to  act 
upon  its  own  responsibility,  and  in  accord- 
ance with  its  own  will  and  pleasure,  with  the 
sitme  independence  as  though  it  were  twenty- 
one  years  of  age)  ;  Calais  v.  Marshfield,  30 
Me.  511;  Dennysville  v.  Trescott,  30  Me.  470; 
Charlestown  v.  Boston,  13  Mass.  469;  Niska- 
yuna  v.  Albany,  2  Cow.  (N.  Y.)  537;  Toby 
Tp.  V.  Madison,  44  Pa.  St.  60;  Washington 
Tp.  V.  Beaver  Tp.,  3  Watts  &  S.  (Pa.)  548. 

84.  Maine. —  Hampden  v.  Brewer,  24  Me. 
281. 

Massachusetis. —  Sliirley  v.  Lancaster,  G 
Allen  31;  Springfield  v.  Wilbraham,  4  Mass. 
493. 

New  Hampshire. —  Andover  v.  Merrimack 
County,  37  N.  H.  437. 

I'enn.iylvania. —  Tjoyalaock  Tp.  v.  Eldred 
Tp.,  154  Pa.  St.  358,  26  Atl.  313.  Contra, 
WaHliington  Tp.  v.  Beaver  Tp.,  3  Watts  &.  S. 
548. 

Vermont. —  Poultney  v.  Glover,  23  Vt.  3'28, 
liohliiig  ilmt  a  cliild  of  full  ago,  who  has  not 
n(!(|nir('(l  a  Hcttlciticnt  in  liiH  own  riglit,  ami 
liiiH  not  con!  iiiiicd  a  incinbcr  of  liiH  fallicr'n 
family  and  Htibjccf,  to  liin  coiitiol,  will  not 
take  dci  ivat  ivcly  the  Hcttlcment  of  IiIh  father 
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acquired  by  residence  commenced  before  th" 
cliild  arriv'ed  at  full  age  and  completed  sub- 
sequently. 

See  38  Cent.  Dig.  tit.  "Paupers,"  §  91. 

85.  Peg.  Scammonden,  8  Q.  B.  349,  10 
Jur.  110,  15  L.  J.  M.  C.  30,  2  New  Sess.  Cas. 
189,  55  E.  C.  L.  349;  Rex  v.  Wihnington,  5 
B.  &  Aid.  525,  1  D.  &  E,.  140,  7  E.  C.  L.  287 ; 
Eex  V.  Everton,  1  East  526 ;  Rex  v.  Uckfield, 
5  M.  &  S.  214;  Rex  v.  Roach,  6  T.  R.  247,  3 
Rev.  Rep.  169  imodifying  and  explaining  Rex 
V.  Witton,  3  T.  R.  355,  1  Rev.  Rep.  717]; 
Gambler  Paroch.  Settl.  c.  8.  See  also  Rex  v. 
Much  Cowarne,  2  B.  &  Ad.  861.  i  L.  J. 
M.  C.  4,  22  E.  C.  L.  362;  Rex  v.  Harwicke, 
5  B.  &  Aid.  176,  7  E.  C.  L.  104;  Rex  v.  Budg- 
den.  Burr.  S.  Cas.  270;  Rex  v.  Everton,  1 
East  526;  Eastwoodhey  v.  Westwoodhev,  Str. 
438 ;  Rex  V.  Walpole  St.  Peter,  W.  Bl.  669. 

86.  Alexandria  Tp.  v.  Bethlehem  Tp.,  16 
N.  J.  L.  119,  31  Am.  Dec.  229. 

87.  Gardiner  v.  Manchester,  88  Me.  249,  33 
Atl.  990 ;  Fairfield  v.  Canaan,  7  Me.  90 ;  Scitn- 
ate  r.  Hanover,  7  Pick.  (Mass.)  140. 

88.  Connecticut. —  Oxford  v.  Bethany,  19 
Conn.  229;  Lebanon  i\  Hebron,  G  Conn.  45; 
Newtown  v.  Stratford,  3  Conn.  600;  Hebron 
V.  Colchester,  5  Day  169. 

Maine. —  St.  George  r.  Rockland,  89  Me. 
43,  35  Atl.  1033;  Hampden  v.  Troy,  70  Me. 
484. 

Massachusetts. —  Amherst  v.  Shelburne,  13 
Gray  341 ;  Freetown  v.  Taunton,  10  ]\Tass.  52. 

New  Jersey. —  Little  Falls  Tp.  i;.  Bernards 
Tp.,  44  N.  J.  L.  621. 

Vermont. —  Rupert  v.  Winhall,  29  Vt.  245. 

See  38  Cent.  Dig.  tit.  "  Paupers,"  §  93. 

Where  the  wife  is  a  free  woman  and  the 
husband  a  slave,  the  .'lettlemcnt  of  llioir  chil- 
dren wiiH  in  (he  ))oor  district  in  wliich  the 
niotluM-  had  her  last  legal  hcII  lenient,  with- 
out regard  to  iho  Imsband.  New  llaveu  V, 
Ifiintington,  22  (^onn.  25;  Marblotown  V. 
Kingston,  20  .lolms.  (N.  Y.)  1. 
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after  tlie  death  of  her  husband,  is,  by  the  common  law,  communicated  to  her 
minor  cliildren.^'' 

(ill)  Acquired  Derivatively  by  Second  Marriage.  A  minor  child, 
having  the  settlement  of  its  motlier,^"  or  of  its  deceased  father,^'  does  not,  by  the 
comnion  law,  lose  it,  and  acquire  the  new  settlement  gained  by  its  mother  by  a 
second  marriage.  And  the  settlement  of  a  woman  acquired  by  marriage  is  not, 
by  the  common  law,  communicated  to  lier  child  by  a  former  marriage,  even  where 
sucli  child  has  no  domicile  in  the  state.'^  But  in  some  jurisdictions  the  common 
law  has  been  so  altered  in  tliis  regard  tliat  a  minor  child,  having  the  settlement 
of  its  motlier,  follows  the  settlement  which  its  mother  acquires  by  her  second 
marriage.'-'^ 

4.  Slaves."*  Prior  to  the  abolition  of  slavery  in  the  United  States,  slaves 
followed  the  settlement  of  tlieir  masters."'' 

F.  Loss  and  Change  of  Settlement"'' — l.  General  Rule.  A  legal  settle- 
ment once  gained  in  any  town  or  county  in  a  state  is  lost  only  by  the  person 
acquiring  one  in  some  other  town  or  county  in  the  state."'' 


89.  Connecticut. —  Torrington  v.  Norwich, 
21  Conn.  543;  Oxford  v.  Bethany,  19  Conn. 
229 ;  Bozrah  v.  Stonington,  4  Conn.  373. 

Massachusetts. —  Dedham  v.  Natick,  16 
Mass.  135. 

i\'ei«  York. —  See  Stillwell  v.  Kennedy,  51 
Hun  114,  0  N.  Y.  Suppl.  407. 

Oltio. —  Bloomfleld  v.  Chagrin,  5  Ohio  315. 

Vermont. —  Bradford  V.  Lunenburgh,  5  Vt. 
4S1;  Wells  v.  Westhaven,  5  Vt.  322. 

See  38  Cent.  Dig.  tit.  "  Paupers,"  §  94. 

The  mere  fact  that  a  minor  child  has  left 
the  family  of  his  mother  after  his  father's 
death,  and  is  not  subject  to  the  actual  con- 
trol of  his  parent,  does  not  constitute  his 
emancipation,  so  as  to  prevent  him  from  de- 
riving his  motlier's  settlement.  Bozrah  v. 
Stonington,  4  Conn.  373. 

90.  Parsonsfield  v.  Kennebunkport,  4  Me. 
47;  Freetown  v.  Taunton,  16  Mass.  52; 
Bloomficld  r.  Chagrin,  5  Ohio  315. 

The  fact  that  the  child  removed  with  its 
mother  to  the  place  of  new  settlement  does 
not  alter  the  rule.  Parsonsfield  v.  Kenne- 
bimkport,  4  Me.  47 ;  Freetown  v.  Taunton, 
16  Mass.  52. 

91.  Oxford  V.  Bethany,  19  Conn.  229; 
Farmington  v.  Jay,  18  Me.  376;  Fairfield  v. 
Canaan,  7  Me.  90 ;  Walpole  v.  Marblehead, 
62  Cnsh.  (Mass.)  528;  Wells  v.  Westhaven,  5 
Vt.  322. 

92.  Milton  v.  Northumberland,  1  Pa.  Co. 
Ct.  377;  Clinton  Tp.  v.  Delaware  Tp.,  1  Pa. 
Co.  Ct.  375. 

93.  St.  George  v.  Rockland,  89  Me.  43,  35 
Atl.  1033;  Hampden  v.  Troy,  70  Me.  484; 
Parsonsfield  v.  Kennebunkport,  4  Me.  47 ; 
Great  Barrington   v.    Tyringham,    18  Pick. 

(Mass.)  264;  Hopkinton  v.  Warner,  53  N.  H. 
468.    See  also  Goshen  v.  Richmond,  4  Allen 

(Mass.)  458. 

94.  Acquired  settlement  see  supra,  III,  D, 
1,  i. 

95.  Columbia  v.  Williams,  3  Conn.  467; 
Bolton  r.  Haddam,  2  Root  (Conn.)  517; 
Edgarton  v.  Tisbury,  10  Cush.  (Mass.)  408; 
Dighton  V.  Freetown,  4  Mass.  539;  Spring- 
field V.  Wilbraham,  4  Mass.  493;  Winchendon 
V.  Hatfield,  4  IMass.  123;  Claverack  v.  Hud- 

[70] 


son,  15  Johns.  (N.  Y.)  283;  Ferguson  Tp.  v. 
Buffalo  Tp.,  6  Serg.  &  R.  (Pa.)  103;  Forks 
Tp.  V.  Catawissa  Tp.,  3  Binn.  (Pa.)  22.  But 
see  South  Brunswick  v.  East  Windsor,  8 
N.  J.  L.  64,  holding  that,  if  the  owner  of  a 
slave  of  sufficient  ability  to  maintain  him 
removed  into  another  state,  the  slave  did  not 
acquire  a  legal  settlement  in  the  township 
where  the  master  had  his  last  legal  settle- 
ment. 

The  children  of  a  slave  derive  no  settlement 
from  either  their  parents  or  their  master. 
Edgartown  v.  Tisbury,  10  Cush.  (Mass.) 
408;  Lanesborough  v.  Westfield,  16  Mass.  74; 
Andover  t'.  Canton,  13  Mass.  547.  And  see 
Windsor  r.  Hartford,  2  Conn.  355. 

If  a  slave  be  hired  as  a  servant,  and  not 
held  in  slavery,  he  derives  no  new  settlement 
from  his  new  master.  Stockbridge  v.  West 
Stockbridge,  12  Mass.  400. 

96.  Change  by  annexation,  division,  and  in- 
corporation of  towns  see  supra,  III,  D,  3. 

97.  Connecticut. —  Norwich  v.  Windham,  1 
Root  232.  See  also  Fairfield  v.  Easton,  73 
Conn.  735,  49  Atl.  200. 

Illinois. —  Payne  v.  Dunham,  29  111.  125. 

Iowa. —  Fayette  County  v.  Bremer  County, 
56  Iowa  516,'  9  N.  W.  372. 

Maine. —  Woodstock  v.  Canton,  91  Me.  62, 
39  Atl.  281;  Rangeley  v.  Bowdoin,  77  Me. 
592,  1  Atl.  892;  Monson  v.  Fairfield,  55  Me. 
117;  Smithfield  v.  Belgrade,  19  Me.  387; 
Phillips  V.  Kingfield,  19  Me.  375,  36  Am. 
Dec.  760. 

Massachusetts. —  Palmer  v.  Hampden,  182 
Mass.  511,  65  N.  E.  817;  Princeton  v.  West 
Boylston,  15  Mass.  257 ;  Canton  v.  Bentley, 
11  Mass.  441;  Dalton  v.  Bernardston,  9  Mass. 
201. 

Ohio. —  Guernsey  Tp.  v.  Perry  County,  17 
Ohio  St.  31;  Henrietta  Tp.  v.  Oxford  Tp.,  2 
Ohio  St.  32. 

Pennsylvania. —  Rouse  v.  McKean  County 
Poor  Dist.,  169  Pa.  St.  116,  32  Atl.  541; 
Cumberland  County  v.  Juanita  County,  7  Pa. 
Super.  Ct.  303;  Penn's  Tp.  v.  Selin  Grove,  1 
Pa.  Co.  Ct.  383. 

Vermont. —  Tunbridge  v.  Norwich,  17  Vt. 
493. 
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2.  Statutory  Annulment  or  Change.  Tlie  general  rule  is  that  where  a  settle- 
ment is  lost  by  virtue  of  statutory  enactment,  a  previous  settlement,  lost  by  reason 
of  the  acquisition  of  the  new  settlement,  is  not  thereby  revived.'**' 

3.  Gaining  a  Settlement  in  Another  State.  Upon  the  question  as  to  whether 
a  person  who  has  a  settlement  in  one  state  loses  it  by  removing  to  and  obtaining 
a  settlement  in  another  state  tlie  decisions  are  very  evenly  divided,  the  rule  ia 
some  states  being  that  he  does  lose  his  former  settlement,  and  that  upon  return 
to  the  first  state  he  occupies  the  position  with  respect  to  its  poor  laws  of  one  who 
never  had  a  settlement  in  the  state,^"  while  the  rule  in  others  is  that  he  does 
not  lose  his  former  settlement,  and  that  this  is  revived  upon  his  return  to  the 
state. ^ 

4.  Marriage.^    A  woman,  upon  marrying  a  man  who  has  a  settlement,  and 


'Wisconsin. —  Saukville  v.  Grafton,  68  Wis. 
192,  31  N.  W.  719;  Scott  v.  Clayton,  51  Wis. 
185,  8  N.  W.  171. 

See  38  Cent.  Dig.  tit.  "Paupers,"  §§  97,  99. 

Admissions  either  by  act  or  declarations  of 
the  overseers  of  the  poor  of  a  town  cannot 
have  the  effect  to  change  the  settlement  of  a 
paujier  from  one  to\ra  to  another.  Peru  v. 
Turner,  10  Me.  185. 

98.  Monson  v.  Fairfield,  55  Me.  117;  Barn- 
stead  V.  Alton,  32  N.  H.  245 ;  Gilford  v.  Gil- 
manton,  20  N.  H.  456;  Ex  ■p.  Madbury,  17 
N.  H.  509. 

Statutory  change. —  Where,  upon  the  tak- 
ing effect  of  Vt.  Act  No.  42,  18S6,  the  legal 
settlement  of  a  pauper  was  in  E,  but  his 
necessary  residence  in  W,  it  was  held  that 
thereupon  E  ceased  to  be  and  W  became 
cliargeable  with  his  support.  Worcester  v. 
East  Montpelier,  61  Vt.  139,  17  Atl.  842. 

99.  C'o»«eciicMi.— Marlborough  v.  Sisson, 
23  Conn.  44;  Bethlem  v.  Roxbury,  20  Conn. 
298  (containing  a  dissenting  opinion)  ;  Mid- 
dleton  V.  Lyme,  5  Conn.  95 ;  Sterling  v.  Plain- 
field,  4  Conn.  114;  Windham  v.  Norwich,  1 
Root  408.  But  compare  Morris  v.  Plymouth, 
34  Conn.  270,  which  held  that  under  Gen.  St. 
tit.  50,  §  20,  providing  that  any  person  hav- 
ing a  legal  settlement  in  Connecticut  and  ac- 
quiring thereafter  a  settlement  in  another 
state  and  returning  to  Connecticut  and  be- 
coming a  pauper  shall  be  supported  by  the 
town  in  which  he  had  his  last  legal  settle- 
ment, tlie  children  of  a  person  who,  having  a 
settlement  in  Connecticut,  ol)taincd  a  settle- 
ment in  anotlier  state  where  the  children  were 
born,  had  their  settlement  upon  coming  into 
(.'onnecticut  in  the  town  in  wliicli  the  father 
originally  was  settled.  Tliis  seems  to  over- 
rule in  efl'ect,  altho>igh  not  ex])rcssly,  the 
former  Connecticut  d(>ci.sions.  ]\f iddleton 
Lyme,  supra  [distinguishing  Marlborough  i\ 
Sisson,  svpra]. 

New  York. —  Stillwell  v.  Kennedy,  51  Ilun 
114,  5  N.  Y.  Siip))l.  407;  In  re  Chapman,  15 
Misc.  296,  37  N.  Y.  Suppl.  763. 

07mo.— Crane  Tp.  v.  Autrini  Tp.,  12  Ohio 
St.  4;K). 

PennHylvnnia. —  Pliimcreek  Tp.  v.  lOklerton 
Borougli,  129  Pa.  St.  020,  18  Atl.  5-19; 
.Tiiniata  (Jouiity  v.  Dehiwiin;  Tp.,  107  Pa.  St. 
(iK;  LiniRHtonc)  'I'p.  v.  (!iiilliH(]iia((ue,  87  Pn. 
St.  29'!;  Lower  AittruHtii  T|i.  Ilowanl  'Pp., 
«  I'll.  VtiH.  385,  9  Atl.  440;  Bniintrim  'V\\.  r. 
Wiiidliam  Tp..  10  ]'a.  Co.  Ct.  250.    Tlu'  Icgiil 
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provision  as  to  the  removal  of  paupers  who 
have  lost  their  settlement  in  Pennsylvania, 
by  gaining  a  settlement  in  another  state,  to 
the  other  state  is  nugatory  in  that  there  is 
no  power  by  wliich  it  can  be  carried  into 
efl'ect,  the  order  of  removal  losing  all  force 
the  moment  it  crosses  the  state  line.  Lime- 
stone Tp.  V.  Chillisquaque,  supra. 

Rhode  Island. —  Exeter  v.  Richmond,  6  R.  I. 
149,  which  holds  that  the  same  applies  to  the 
wife  of  a  man  who  loses  his  settlement  by 
gaining  a  settlement  in  another  state,  and 
that  she  loses  her  settlement  thereby. 

See  38  Cent.  Dig.  tit.  "  Paupers."  §  100. 

Settlement  in  another  state  must  be  proved 
as  a  matter  of  fact,  and  it  must  be  shown 
that  such  derivative  settlement  is  recognized 
by  the  laws  of  that  other  state.  Sterling  v. 
Plainfield,  4  Conn.  114.  For  facts  held  in- 
sufficient to  prove  the  gaining  ol  settlement 
in  another  state  see  Stillwell  v.  Kennedy,  51 
Hun  (N.  Y.)  114,  5  N.  Y.  Suppl.  407. 

1.  Illinois. —  Payne  v.  Dunham,  29  111.  125. 
Massachusetts. —  Wilbraham  v.  Sturbridge, 

6  Cush.  61;  Canton  v.  Bentley,  11  Mass.  441; 
TowTisend  v.  Billerica,  10  Mass.  411;  Chelsea 
V.  Maiden,  4  Mass.  131. 

New  Hampshire. — ^Peterborough  v.  Lancas- 
ter, 14  N.  H.  382;  Landaff  v.  Atkinson,  8 
N.  H.  532;  Hanover  v.  Weare,  2  N.  H.  l3l. 

New  Jersey. —  Alexandria  Tp.  v.  Kingwood 
Tp.,  8  N.  J.  L.  370. 

Vermont. —  Georgia  v.  Grand-Isle,  1  Vt. 
464. 

See  38  Cent.  Dig.  tit.  "Paupers,"  §  100. 

Settlement  in  district  before  becoming  a 
separate  state. — A  settlement  in  Massaclm- 
setts  lost  by  a  subsequent  settlement  gained 
in  the  district  of  Maine  before  it  became  a 
separate  state  did  not  revive  by  that  event. 
Mendon  r.  I?ellingham,  1  Pick.  (IMass. )  loS. 

Effect  of  disputed  boundary  lines. — A  set- 
tlement may  be  gained  in  a  town  by  residence 
on  a  ])ai  t  thereof  which  ia  within  the  acluul 
■jnrisdiclion  of  Massachusetts,  althougli 
\\'i(irni  the  rightful  jurisdiction  of  another 
state  which  afterwar(i  obtains  the  actual  ju- 
risdiction upon  establisliment  of  bonniiary 
lines,  Sncli  a  settlement  is  not  without  the 
state.  Somerset  1'.  Rehoboth,  6  (■usii.  (Mass.) 
320. 

2.  Marriage  procured  for  purpose  of  chang- 
ing settlement  se(<  infra.  111,  I'',  6. 

Obtaining  settlement  by  marriage  see  supra, 
III,  K,  2. 
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thereby  acquiring  that  settlement,*  loses  absolutely  her  own  former  settlement."* 
A  woman  who  marries  a  man  wlio  has  no  settlement  or  none  within  tlie  state 
retains  her  former  settlement,^  and  by  the  weight  of  authority  her  former  settle- 
ment is  not  suspended  but  remains  in  full  force  and  effect.'' 

5.  Divorce.  A  settlement  gained  by  marriage  is  not  lost  by  divorce,'''  unless 
the  divorce  be  for  such  cause  as  shows  the  marriage  to  be  void  ab  initio.^  If  the 
husband  has  no  settlement  the  wife  is  remitted  to  her  maiden  settlement  on 
divorce.^ 

6.  Fraud  in  Procuring  Change.  Under  some  statutes,  where  the  authorities  of 
the  town  in  whicli  a  woman  has  a  settlement  procure  her  marriage  to  a  man 
liaving  a  settlement  elsewhere,  for  the  purpose  of  relieving  the  town  of  her  sup- 
port, she  does  not  lose  her  settlement.'"  And  if  the  town  in  which  her  husband 
lives  supports  her  as  a  pauper,  it  may  recover  the  amount  expended  from  the 
town  of  her  original  settlement.'^  It  has  also  been  held  that  if  poor  officers  pro- 
cure a  woman  to  go  into  another  town  to  be  delivered,  the  child  will  be  considered 
as  born  in  the  town  from  which  she  is  so  procured  to  depart.^^ 

7.  Abandonment  and  Absence.  Under  some  statutes  it  is  held  that  it  is  possible 
for  a  person  to  so  wander  around  as  to  lose  a  home,  within  the  legal  signification 


3.  See  supra,  III,  D,  1,  d. 

4.  Connecticut. —  Danbury  v.  New  Haven, 

5  Conn.  584;  flebion  v.  Colchester,  5  Day  l69. 
iS'eLD    Hampshire. —  Merrimack    V.  Hills- 
borough County,  19  N.  H.  650. 

Is' etc  Jersey. —  Alexandria  Tp.  v.  Kingwood 
Tp.,  8  N.  J.  L.  370. 

Pennsylvania. —  Buflfaloe  v.  Whitedeer,  15 
Pa.  St.  182. 

Rhode  Island.—  Exeter  v.  Eichmond,  6  R.  I. 
149 ;  West  Greenwich  v.  Warwick,  4  R.  I. 
136. 

See  38  Cent.  Dig.  tit.  "  Paupers,"  §  101. 

Effect  of  statute  depriving  wife  of  hus- 
band's settlement. —  A  woman's  settlement 
lost  upon  acquiring  tliat  of  her  husband  is 
not  restored  by  a  statute  which  deprives  her 
of  her  husband's  settlement.  Ex  p.  Madbury, 
17  N.  H.  569. 

A  marriage  between  two  paupers  has  the 
same  effect  upon  the  settlement  of  the  female 
as  a  marriage  between  any  two  persons,  if 
the  marriage  was  entered  into  without  force, 
fraud,  bribery,  or  undue  influence  on  the  part 
of  the  towns  to  which  they  respectively  be- 
long.   Concord  v.  Goffstown,  2  N.  H.  263. 

5.  Goshen  v.  Canaan,  35  Conn.  186;  New 
Haven  v.  Huntington,  22  Conn.  25 ;  Lebanon 
V.  Hebron,  6  Conn.  45 ;  Otsego  v.  Smithfield, 

6  Cow.  (N.  Y.)  760;  Buflfaloe  v.  Whitedeer, 
15  Pa.  St.  182;  West  Greenwich  v.  Warwick, 
4  R.  I.  136. 

The  husband  follows  the  settlement  of  the 
wife,  if  he  have  no  settlement  in  the  United 
States.  East  Greenwich  v.  Warwick^  4  R.  I. 
138. 

6.  Newtown  v.  Stratford,  3  Conn.  600; 
Augusta  V.  Kingfield,  36  Me.  235 ;  Otsego  v. 
Smithfield,  6  Cow.  (N.  Y.)  760;  Newark  v. 
Sutton.  40  Vt.  261. 

Removal  of  wife  during  cohabitation. —  It 
is  sometimes  held  that  marriage  to  a  man 
not  having  a  settlement,  although  it  may  not 
suspend  the  settlement  of  the  wife,  suspends, 
duriiis  cohabitation,  the  right  of  removing 
the  wife  to  her  former  settlement  and  thug 
separating  her  from  her  husband.    Hebron  v. 


Colchester,  5  Day  (Conn.)  169;  Sherburne  f. 
Norwich,  16  Johns.  (N.  Y.)  186;  Newark  v. 
Sutton,  40  Vt.  261.  Compare  Otsego  v. 
Smithfield,  6  Cow.  (N.  Y.)  760. 

7.  Connecticut. —  Guilford  v.  Oxford,  9 
Conn.  321. 

Maine. —  Rowland  v.  Burlington,  53  Me.  54. 
Massachusetts.- — •  Dalton  v.  Bernardston,  9 
Mass.  201. 

Neio  Hampshire. —  Ossipee  v.  Carroll 
County,  65  N.  H.  12,  17  Atl.  1058. 

Pennsylvania. —  Lake  Dist.  v.  South 
Canaan,  87  Pa.  St.  19;  Buflfaloe  v.  White- 
deer, 15  Pa.  St.  182;  Upper  Augusta  Tp.  v. 
Rockefeller  Tp.,  2  Chest.  Co.  Rep.  190. 

See  38  Cent.  Dig.  tit.  "  Paupers."  §  102. 

8.  Winslow  V.  Troy,  97  Me.  130,  53  Atl. 
1008  (holding  that  where  a  marriage  is  an- 
nulled on  the  ground  of  mental  incapacity  of 
the  husband  to  contract,  the  woman's  pauper 
settlement  is  not  aflfected  by  such  marriage)  ; 
Dalton  V.  Bernardston,  9  Mass.  201. 

9.  Royalton  v.  West  Fairlee,  11  Vt.  438. 

10.  Hudson  V.  Charleston,  97  Me.  17,  53 
Atl.  832 ;  Gardiner  v.  Manchester,  88  Me.  249, 
33  Atl.  990  (where,  however,  the  evidence 
was  held  insuflflcient  to  show  that  the  mar- 
riage was  procured  by  the  town  authorities 
with  the  intention  of  relieving  the  town  of 
the  woman's  support)  ;  Minot  v.  Bowdoin,  75 
Me.  205. 

Retroactive  effect  of  statute. —  A  statute 
providing  that  the  settlement  of  a  person 
shall  not  be  aflfected  by  a  marriage  procured 
by  the  municipal  officers  for  the  purpose  of 
changing  such  settlements,  and  that  the  chil- 
dren of  such  marriage  shall  have  the  settle- 
ment they  would  have  had  if  no  marriage  had 
taken  place,  apply  to  all  cases  where  the 
suit  is  for  supplies  furnished  after  the  stat- 
ute was  passed,  although  it  was  not  passed 
until  after  the  marriage  and  birth  of  the 
children.  Burnham  v.  Corinth,  (Me.  1887) 
10  Atl.  454  [following  Appleton  f.  Belfast,  67 
Me.  5701. 

11.  JTinot  V.  Bowdoin,  75  Me.  205. 

12.  Plymouth  v.  Windsor,  7  Vt.  327. 
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of  the  word  "home,"  under  the  pauper  statutes.'^  So  under  some  statutes  a 
pauper  and  tliose  deriving  tlieir  settlement  from  liiui  lose  tlieir  riglit  of  settlement 
by  living  five  years  beyond  the  limits  of  the  state  without  receiving  pauper  sup- 
plies from  any  source  within  the  state.^*  Under  others  settlement  is  lost  by  con- 
tinuous residence  in  another  town  for  a  year,'''  and  it  is  innnaterial  whether  during 
tliat  year  lie  was  self-supporting  or  was  aided  in  part  by  the  town  of  his  former 
residence.'®  However  continuous  absence  for  the  statutory  period  without  proof 
of  residence  does  not  forfeit  a  settlement ; "  nor  does  the  statute  apply  to  a  per- 
son residing  in  a  county  wherein  ea,ch  town  supports  its  own  poor,  where  he  has 
been  supported  for  many  years  in  the  town  of  his  residence  on  the  guarantee  of 
the  town  of  his  settlement  to  repay  the  former  town  the  amount  expended  for 
his  support.'^ 

G.  Evidence  of  Settlement'^ — l.  Presumptions  and  Burden  of  Proof.  In 

an  action  to  recover  for  the  support  of  a  pauper,  as  in  other  civil  cases,  the  bui-dcn 
is  on  plaintiff  town  of  proving  every  disputed  fact  that  constitutes  an  element 
of  its  right  to  recover,^''  and  the  burden  of  proving  affirmative  defenses  rests  with 
defendant.^'  The  burden  of  proving  the  acquisition  of  a  new  settlement  is 
always  on  the  party  alleging  it,^^  since  a  settlement  once  acquired  is  presumed  to 
continue  until  another  is  subsequently  acquired,^^  and  such  party  must  show 
everything  necessary  to  the  acquisition  thereof.^ 


13.  Tliomaston  v.  Friendship,  95  Me.  201, 
49  Atl.  1056;  North  Yarmouth  v.  West 
Gardiner,  58  Me.  207,  4  Am.  Rep.  279;  Jef- 
ferson V.  Washington,  19  Me.  293. 

14.  Portland  v.  Auburn,  96  Me.  501,  52 
Atl.  1011. 

15.  People  V.  Maynard,  160  N.  Y.  453,  55 
N.  E.  9  [affirming  42  N.  Y.  App.  Div.  579, 
59  N.  Y.  Suppl.  419];  Matter  of  Hawks, 
26  Misc.  (N.  Y.)  359,  67  N.  Y.  Suppl. 
216. 

16.  Matter  of  Hawks,  26  Misc.  (N.  Y.) 
359,  57  N.  Y.  Suppl.  216;  Onondaga  v. 
Syracuse,  22  Misc.  (N.  Y.)  265,  49  N.  Y. 
Suppl.  1116. 

17.  Syracuse  v.  Onondaga  County,  25  Misc. 
(N.  Y.)  371,  55  N.  Y.  Suppl.  634;  Onondaga 
V.  Syracuse,  22  Misc.  (N.  Y.)  265,  49  N.  Y. 
Suppl.  1116. 

18.  Matter  of  McCutcheon,  25  Misc.  (N.  Y.) 
650,  56  N.  Y.  Suppl.  370. 

19.  Conclusiveness  of  order  of  removal  as 
to  place  of  settlement  see  infra,  III,  L,  3. 

20.  Fairfield  v.  Easton,  73  Conn.  735,  49 
Atl.  200  (that  the  paui)er  had  a  settlement 
in  defendant  town)  ;  \\  altham  v.  Brookline, 
119  Mass.  479  (that  person  was  pauper  at 
time  roWat  was  furnished)  ;  New  Bedford  v. 
Middlcborougli,  16  Gray  (Mass.)  295  (that 
the  pauper  had  a  settlement  in  defendant 
town)  ;  Attloborough  v.  Middleborougli,  10 
I'ick.  (Mass.)  378  (payment  of  highway 
taxes)  ;  Wilmington  V.  Burlington,  4  Pick. 
(Mass.)  174;  I.isbon  V.  Lyman,  49  N.  IT.  553 
(payment  of  taxes  as  ingredient  of  settle- 
ricnt) . 

21.  Augusta  V.  Mercer,  80  Me.  122,  13  Atl. 
401  (that  tlio  relief  of  a  soldier  was  for  in- 
jui'icH  HiiHlnin('<l  in  tlio  war,  and  therefore, 
by  the  not  of  1875,  no  bar  to  his  ae<|uiiing  a 
n(!W  Hettlcment)  ;  New  PorMiind  v.  Kingfield, 
55  ATn.  172  (frinid  and  coIIiimIoii  to  jirevent 
j^niriirig  of  Hettlcrncnt  in  pliiintid"  tiiwii). 

22.  Kontli  'I'lioiiiRHton  v.  P'rii^ndHliip,  95  Mo. 
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201,  49  Atl.  1056.  And  see  cases  cited  infra, 
this  note. 

Applications  of  rule. —  Thus,  in  an  action 
against  a  town  to  recover  for  the  support  of 
a  pauper,  whose  settlement  was  once  in  that 
town,  the  burden  of  proving  tliat  he  after- 
ward acquired  a  settlement  in  another  town 
is  on  defendant.  Bowdoinliam  v.  Phippsburg, 
63  Me.  497 ;  Starks  v.  New  Portland,  47  Me. 
183;  Worcester  v.  Wilbraham,  13  Gray 
(Mass.)  586;  Oakham  v.  Sutton,  13  Mete. 
(Mass.)  192;  Kilburn  v.  Bennett,  3  Mete. 
(Mass.)  199;  Randolph  v.  Easton,  23 
Pick.  (Mass.)  242. 

23.  Williamsburg  v.  Adams,  184  Mass.  263, 
68  N.  E.  230;  Newfane  V.  Dummerston,  34 
Vt.  184. 

24.  Burke  v.  Westmore,  55  Vt.  213. 
Where  a  pauper  leaves  a  town  where  he 

has  resided,  the  law  does  not  presume  either 
tliat  he  intends  or  does  not  intend  a  tempo- 
rary absence,  and  such  intent  is  for  the  jury 
to  determine.    Ripley  v.  Hebron,  00  Me.  370, 

No  presumption  as  to  place  of  birth. —  The 
fact  that  the  pauper  was  first  known  resid- 
ing with  his  father  in  the  defendant  town 
establishes  no  legal  presumption  that  he  was 
born  there.  Union  v.  Plainlield,  39  Conn. 
503;  Rex  V.  Trowbridge,  7  B.  &  C.  252,  5 
L.  J.  M.  C.  0.  S.  154,  6  L.  J.  M.  C.  0.  S.  7, 
1  M.  &  R.  7,  14  E.  C.  L.  118. 

No  presumption  as  to  change  of  settle- 
ment.—  Proof  of  the  marriage  of  a  woman 
is  not  Hullicient  to  create  a  presumption  of 
change  of  settlement;  it  nuist  also  be  shown 
that  her  Imsband  had  a  settlement.  Wind- 
luun  •)'.  Lebanon,  51  Cknm.  319;  Ilallowell  V. 
Augusia,  52  Me.  216. 

Presumption  as  to  emancipation.—  In  ascer- 
taining  tlie  set! lenient  of  a  jiaujier,  the  pro- 
Huni]ition  is  that  children  under  twenty-one 
years  of  age  are  un(')iianci]iated,  and  thiit 
those  above  that  age  are  eniiuieiiiated,  until 
the  contrii.ry  aiijiears.    Fitzwilliani  (),  Troy, 
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2.  Admissibility  —  a.  In  General.  The  admissibility  of  evidence  in  actions  for 
the  maintenance  of  a  pauper  is  governed  by  tlie  same  rules  that  apply  in  civil 
actions  generally.^''  To  prove  the  fact  of  settlement  certain  things  stated  in 
deeds,^"  wills,^^  and  other  solemn  instruments  in  writing  are  competent  evidence, 
although  the  same  facts  in  verbal  declarations  are  inadmissible.^^  Town  records,^ 
assessment  lists,'^'  voting  lists/^  and  boolcs  of  the  selectmen  are  also  admissible 
for  this  purpose.  So  the  acts  of  the  selectmen  in  paying  bills  incurred  by  other 
towns  for  the  support  of  a  pauper  may  be  shown  in  evidence  as  tending  to  prove 
any  fact  necessary  to  establish  the  settlement  of  such  pauper  in  that  town.^'*  But 
this  evidence,  being  merely  presumptive,  it  is  proper  for  the  opposite  party  to 
oiler  proof  of  facts  and  circumstances  which  have  a  tendency  to  rebut  the  pre- 
sumptions arising  from  it.^''  Defendant  town  is  not  confined,  like  plaintiff,  to  a 
single  proposition.  It  need  not  prove  that  the  pauper  had  a  settlement  in  any 
particular  town.  It  may  set  np  and  support  by  testimony  any  number  of  propo- 
sitions to  establish  alternatively  a  settlement  in  either  of  several  towns,  or  in 
either  of  several  modes  of  acquisition.^®    So  it  is  permissible  to  prove  by  witnesses 


6  N.  H.  166;  Orford  v.  Rumney,  3  N.  H. 
331;  Westmore  v.  Sheffield,  56  Vt.  239. 

25.  See,  generally.  Evidence. 

26.  Greenfield  v.  Camden,  74  Me.  56  (regis- 
try copy  of  a  deed)  ;  Ward  v.  Oxford,  8  Pick. 
(Mass.)  476;  Bridgewater  v.  West  Bridge- 
water,  7  Pick.  (Mass.)  191;  Westmore  v. 
Shenield,  56  Vt.  239. 

Parol  evidence  to  show  that  a  deed  was 
given  only  as  security  for  debt  is  inadmis- 
sible. Reading  i'.  Weston,  8  Conn.  117,  20 
Am.  Dec.  97. 

27.  Bridgewater  v.  West  Bridgewater,  7 
Pick.  (Mass,)  191. 

28.  Oldtown  v.  Shapliegh,  33  Me.  278 
(writ)  ;  West  Boylston  v.  Sterling,  17  Pick. 
(Mass.)  126  (written  notification  to  pauper 
to  attend  district  school  meeting). 

29.  Braintree  v.  Hingbam,  1  Pick.  (Mass.) 
245;  West  Buflfalo  Tp.  v.  Walker  Tp.,  7 
Watts  (Pa.)  171. 

Declarations  of  pauper  to  prove  change  of 
settlement  see  infra,  III,  G,  2,  b. 

Ground  of  admissibility. —  This  species  of 
evidence  is  diil'erent  from  the  mere  verbal 
declarations  of  a  pauper  as  to  his  residence 
which  are  not  admissible.  The  designation 
of  his  residence  in  a  solemn  instrument,  such 
as  a  deed  or  a  will,  is  in  the  nature  of  a  fact 
rather  than  a  declaration,  being  made  when 
there  was  no  controversy,  and  when  no  pos- 
sible interest  could  exist  to  give  a  false  desig- 
nation.   Ward  V.  Oxford,  8  Pick.  (Mass.)  476. 

30.  Hingham  v.  South  Scituate,  7  Gray 
(Mass.)  229;  Bridgewater  v.  West  Bridge- 
water,  7  Pick.  (Mass.)  191;  Lebanon  v. 
Plainfield,  40  N.  H.  291;  Northfield  v.  Ply- 
mouth, 20  Vt.  582. 

31.  Marlborough  v.  Sisson,  23  Conn.  401 ; 
Lower  Augusta  v.  Selinsgrove,  64  Pa.  St. 
106. 

An  invalid  assessment  list  is  inadmissible. 
Middletown  v.  Berlin,  IS  Conn.  189. 

Omission  to  tax. —  Evidence  that  a  person 
possessed  real  estate  and  that  the  assessors 
omitted  to  tax  him  therefor  is  not  admissible 
in  proof  of  his  having  gained  a  settlement. 
Berlin  r.  Bolton,  10  Mete.  (Mass.)  115. 

To  rebut  the  evidence  of  an  alleged  pauper's 
poverty  and  inability  to  pay  taxes,  it  is  com- 


petent to  show  that  he  had  money  and  other 
property  sufficient  to  discharge  them  during 
the  time  within  which  he  was  claimed  to 
have  gained  a  settlement.  Pittsfield  v.  Barn- 
stead,  40  N.  H.  477. 

32.  Belmont  v.  Vinalhaven,  82  Me.  524,  20 
Atl.  89.  But  see  New-Mili'ord  v.  Sherman,  21 
Conn.  101,  holding  that  the  register  of  votes 
of  a  certain  town,  showing  that  a  certain 
pauper  voted  at  an  annual  election  held  there, 
is  not  proper  evidence  of  the  pauper's  settle- 
ment in  that  town ;  tlie  fact  of  settlement 
being  provable  only  by  appropriate  evidence 
under  oath. 

33.  Thornton  v.  Campton,  18  N.  H.  20. 

34.  Weld  V.  Farmington,  68  Me.  301; 
Harpswell  v.  Phipsburg,  29  Me.  313;  Canaan 
V.  Hanover,  47  N.  H.  215;  Pittsfield  v.  Barn- 
stead,  40  N.  H.  477;  Thornton  v.  Campton, 
18  N.  H.  20,  17  N.  H.  338 ;  Barre  v.  Morris- 
town,  4  Vt.  574.  Contra,  Franklin  v.  Fuller, 
105  Mass.  336;  Dartmouth  %).  Lakeville,  9 
Allen  (Mass.)  211  note;  New  Bedford  v. 
Taunton,  9  Allen  (Mass.)  207  (holding  that 
the  admissions  of  overseers  of  the  poor  in 
binding  out,  or  their  acts  in  providing  sup- 
port for  a  pauper,  are  not  admissible  in  evi- 
dence against  the  town  to  prove  the  settle- 
ment of  a  person  therein ) . 

35.  Ward  v.  Oxford,  8  Pick.  (Mass.)  476. 
See  also  Hamden  v.  Bethany,  43  Conn.  212. 

Non-pa3Tnent  of  taxes. —  Boston  v.  Wey- 
mouth, 4  Cush.  (Mass.)  538. 

Support  as  a  pauper. —  Ward  v.  Oxford,  8 
Pick.  (Mass.)  470. 

Failure  to  pay  purchase-price  of  land. — 
New  Berlin  v.  Norwich,  10  Johns.  (N.  Y.) 
229. 

Failure  to  pay  rent. —  Laporte  Borough  v. 
Hillsgrove  Tp.,  95  Pa.  St.  209. 

36.  Abington  v.  Duxbury,  105  Mass.  287, 

holding  that  in  an  action  by  one  town  to 
recover  from  another  the  expense  of  support- 
ing as  a  pauper  a  married  woman  alleged  to 
have  her  settlement  with  defendants,  it  is 
competent  for  them  to  prove  that  her  hus- 
band has  a  settlement  in  the  commonwealth 
elsewhere  than  with  them,  derived  from  his 
mother,  without  first  proving  that  he  derived 
no  settlement  from  his  father. 
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under  what  agreements  of  liire  or  employment,  or  terms  as  to  time  or  as  to  board, 
a  pauper  entered  the  town,  wliere  the  question  is  as  to  the  nature  of  his  residence 
there,  and  whether  temporary  or  not,'*''  provided  the  evidence  so  ofEered  is  not 
liearsay.^^ 

b.  As  to  Change  of  Residence.  On  the  question  of  a  person's  intent  to  change 
liis  residence,  any  of  his  acts^^  or  words which  tend  to  show  his  intention  are 
admissible  in  evidence.  Thus  the  declarations  of  a  pauper,  accompanying  the  act 
of  leaving  a  town,  expressing  the  object  and  purpose  of  making  a  home  in  another 
town,  are  admissible  in  evidence  on  the  question  of  intention  as  part  of  the  m 
gest(&}^  While  on  the  other  hand  his  declarations  of  his  f  utui'c  hopes  or  expecta- 
tions, not  carried  into  execution,  are  inadmissible  in  evidence.^^ 

3.  Weight  and  Sufficiency.  The  weight  and  sufficiency  of  the  evidence  in  an 
action  for  the  maintenance  of  a  pauper  is  governed  by  the  general  rules  appli- 
cable to  civil  cases  generally .^^  The  fact  of  settlement  may  be  proved  by  circum- 
stantial or  presumptive  evidence,  as  well  as  by  direct  evidence.^  A  pauper's 
birthplace  is  prima  facie  the  place  of  his  settlement  but  tliis  may  be  overcome 
by  showing  a  different  derivative  settlement  from  the  father  or  mother,  either 
communicated  at  birth  or  acquired  while  the  child  is  uneinancipated.*^  Proof 
that  a  person  has  resided  for  the  statutory  period  in  a  town  is  prima  facie  suf- 
ficient to  establish  his  settlement  therein ;  but  if  it  is  shown  that  such  person  is 
a  married  woman,  it  may  be  necessary  to  prove  further  that  her  husband  resided 
in  that  town,  or  else  that  she  was  deserted  by  him.^  The  residence  of  the  wife 
is  evidence  of  the  domicile  of  the  husband  on  the  question  of  settlement,  but  it  is 
not  conclusive.*^  Where  the  settlement  of  a  pauper  is  derived  by  descent  from 
his  father,  evidence  of  his  father's  marriage  is  essential ;  ™  but  where  the  descent 
is  shown,  slight  evidence  is  sufficient  in  the  first  instance  to  establish  the  legiti- 
macy.^^ Yoting,^^  and  taxation,  acquiesced  in  and  affirmed  by  the  payment  of 
the  tax,^^  are  important  evidence,  but  not  conclusive.  Where  a  town  attempts  to 
prevent  the  legal  effect  of  a  residence,  by  proving  that  the  person  whose  settle- 
ment is  in  question  has  received  supplies  as  a  pauper,  it  is  not  enough  merely  to 


37.  Ripley  v.  Hebron,  60  Me.  379. 

38.  Ripley  v.  Hebron,  60  Me.  379. 

39.  Thomaston  v.  St.  George,  17  Me.  117. 

Evidence  of  his  acts  in  breaking  up  house- 
keeping and  storing  his  goods  previous  to 
leaving  is  admissible.  Deer  Isle  v.  Winter- 
port,  87  Me.  37,  32  Atl.  718. 

Subsequent  conduct.—Evidence  of  a  party's 
conduct,  afterward  as  well  as  before,  may  be 
received  to  ascertain  liis  intention  as  to  domi- 
cile on  a  particular  day.  Richmond  v.  Vas- 
salborougli,  5  Me.  306. 

40.  Deer  Isle  v.  Winterport,  87  Me.  37,  32 
Atl.  718;  Tliomaston  v.  8t.  George,  17  Me. 
117. 

41.  New-Milford  v.  Sherman,  21  Conn. 
101 ;  Doer  Jsle  v.  Winterport,  87  Mo.  37,  32 
At!.  71H;  Etna  v.  Brewer,  78  Mo.  377,  5  Atl. 
884;  Baring  v.  Calais,  H  Me.  4(13. 

42.  Belmont  v.  Vinalhaven,  82  Me.  524,  20 
Atl.  8!);  l?angor  v.  Browor,  47  Me.  07;  Rich- 
mond V.  Tiioiiiaston,  38  Mo.  232. 

43.  See,  generally,  Evn)ENOE,  17  Cyc.  753 
et  NCq. 

44.  Greenfield  v.  Camden,  74  Mo.  50; 
AyroH'  Crho,  4  Pa.' Co.  Ct.  400. 

Evidence  held  sufficient  to  prove  settlement 
Noc  VVilliiiitiHhiiig  r.  AiliiiiiH,  184  Mush.  2(i3, 
(18  N.  E.  230;  South  Scitiinto  v.  SoiLiiato,  155 
MaHH.  428,  20  N.  10.  (;3!);  Waltliaiii  v.  Ncnv- 
buryport,  150  MasH.  500,  23  N.  E.  370;  Now- 
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buryport  v.  Waltham,  150  Masa,311,  23  N.  E. 
46 ;  Fitchburg  v.  Winchendon,  4  Cush.  (Mass.) 
190;  Sandgate  v.  Rupert,  67  Vt.  258,  31  Atl. 
289;  Reading  v.  Weathersfield,  30  Vt.  504. 

Evidence  held  insufficient  to  prove  settle- 
ment see  Uxbridge  v.  Northbridge,  131  Mass. 
454;  Adams  v.  Swansea,  116  Mass.  591; 
Boylston  v.  Groton,  4  Gray  (Mass.)  282; 
Dover  v.  Brighton,  2  Gray  (Mass.)  482. 

45.  Shrewsbury  Tp.  v.  Holmdel  Tp.,  42 
N.  J.  L.  373. 

46.  Shrewsbury  Tp.  v.  Holmdel  Tp.,  42 
N.  J.  L.  373;  Bern  v.  Knox,  6  Cow.  (N.  Y.) 
433. 

47.  Scott  County  v.  Polk  County,  61  Iowa 
616,  14  N.  W.  20C,  10  N.  W.  726;  Belmont 
V.  Morrill,  73  Me.  231. 

48.  Scott  County  ?'.  Polk  County,  61  Iowa 
616,  14  N.  W.  206,  16  N.  W.  726. 

Proof  of  marriage  followed  by  cohabitation 
makes  out  a  prima  facie  case  of  tlio  sotlU'- 
niont  of  a  wife  in  tho  place  of  her  husband's 
sctth>iiiont.    Harrison  r.  Lincoln,  48  Me.  205. 

49.  CrooTie  r.  Windham,  13  Me.  225. 

50.  Lanchiir  /'.  Atkinson,  8  N.  H.  532. 

51.  Landair  v.  A(i<inson,  8  N.  II.  532. 

52.  Monroe  i\  llani))(h'n,  05  Me.  Ill,  49 
Atl.  (iOI;  Bolniont  v.  Vinalhaven,  82  Me.  524, 
20  Atl.  80. 

53.  Monroe  v.  Hampden,  95  Me.  Ill,  49 
All.  604. 
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show  that  supplies  have  been  furnished  by  the  officers  of  the  town.  It  must  also 
appear  that  the  person  supplied,  or  liis  family,  was  in  need  of  the  relief  furnished/'* 
Support  of  a  person  as  a  pauper  by  a  town  is  not  conclusive  on  the  question  of 
settlement.^^  l^ov  are  the  acts  and  declarations  of  a  pauper  in  making  a  change 
of  domicile  conclusive  on  that  point.^" 

H.  Persons  Removable" — \.  Persons  Chargeable  or  Likely  to  Become 
Chargeable.  A  person  may  be  removed  to  the  town  of  his  settlement  or  to  tlie 
town  liable  for  his  support,  when  he  is  chargeable  or  likely  to  become  chargeable 
as  a  pauper  in  another  town.^^  Tlie  mere  possibility,  however,  that  a  person  will 
become  chargeable  as  a  pauper  is  not  sutficient  to  authorize  his  removal ;  there 
must  be  a  prospect  or  strong  probability.^"  The  general  rule  is  that  a  person  can- 
not be  removed  as  a  pauper  from  lands  he  occupies  as  a  freeliold  estate.''" 

2.  Persons  Fraudulently  or  Wrongfully  Brought  Into  Place.  In  some  juris- 
dictions it  is  provided  by  statute  that  where  paupers  are  wilfully  and  fraudulently 
brought  iuto  a  town  or  county  where  they  do  not  belong,  through  the  wrongful 
agency  of  the  town  or  count}'-  actually  chargeable  with  their  support,  the  courts 
may  order  the  removal  or  return  of  such  paupers  to  the  place  from  which  they 
were  brought." 


54.  Veazie  v.  Chester,  53  Me.  29. 

55.  Barre  v.  Morristown,  4  Vt.  574. 

56.  Thomaston  v.  St.  George,  17  Me.  117. 

57.  Marriage  procured  to  change  settle- 
ment see  strpra.  III,  F,  6. 

Who  are  paupers  in  general  see  supra,  I. 

58.  Connecticut. —  Harrison  v.  Gilbert,  71 
Conn.  724,  43  Atl.  190. 

Maine.—  Guilford  v.  Abbott,  17  Me.  335. 

Massachusetts. —  Walpole  v.  West  Cam- 
bridge, S  Mass.  276. 

Pennsylvania. —  Cumberland  Tp.  v.  Jeffer- 
son Tp.,  25  Pa.  St.  463;  Philadelphia  V. 
Bristol  Tp.,  6  Serg.  &  E.  562. 

Vermont. —  Rockingham  v.  Springfield,  59 
Vt.  521,  9  Atl.  241;  Plymouth  v.  Reading, 
50  Vt.  709;  Hardwick  v.  Pawlet,  36  Vt. 
320. 

See  38  Cent.  Dig.  tit.  "Paupers,"  §  110. 

A  person  falling  into  distress  in  a  town  is 
likely  to  become  chargeable,  although  a  place 
may  have  been  provided  for  his  support  in 
another  town.  Guilford  v.  Abbott,  17  Me.  335. 

For  facts  held  insuflScient  to  make  a  person 
likely  to  become  chargeable  see  Cornish  v. 
Parsonsfield,  22  Me.  433. 

For  facts  held  sufficient  to  make  a  person 
likely  to  become  chargeable  see  Philadelphia 
V.  Bristol  Tp.,  6  Serg.  &  R.  (Pa.)  562. 

A  husband  supported  by  his  family  is  not 
likely  to  become  cliargeable  as  a  pauper,  and 
cannot  be  removed.  Danville  v.  Wheelock,  47 
Vt.  57. 

A  minor  pauper,  become  chargeable,  who 
has  a  father  able  to  support  him,  may  be 
removed  to  his  last  legal  settlement,  although 
his  father  resides  in  another  town  in  the 
same  state.  Berlin  v.  Morristown,  20  Vt.  574. 

There  must  he  legal  obligation  to  furnish 
relief  in  order  to  determine  whether  a  person 
is  chargeable;  the  question  does  not  depend 
merely  upon  the  fact  that  the  town  actually 
did  furnish  it.  Hardwick  v.  Pawlet,  36  Vt. 
320;  Ludlow  I'.  Weathersfield,  18  Vt.  39. 

Order  for  relief  necessary. — A  pauper  can- 
not be  removed  unless  an  order  has  previously 
been  entered  for  his  relief,  except  under  the 


act  of  June  13,  1836,  section  23.  Elk  Tp. 
V.  Jordan  Tp.,  10  Pa.  Co.  Ct.  245. 

A  pauper  become  chargeable  in  a  town 
other  than  his  legal  settlement  who  wanders 
to  another  town  may  be  returned  to  the 
former  which  is  bound  to  maintain  him  until 
he  is  removed  to  the  place  of  his  settlement 
under  an  order.  Milton  v.  Williamsport,  9 
Pa.  St.  46. 

Order  of  relief  conclusive  evidence  of 
chargeability. — An  order  of  relief  issued 
prior  to  an  order  of  removal  is  conclusive 
evidence  of  the  fact  that  the  person  had 
become  chargeable.  Cumberland  Tp.  v.  Jeffer- 
son Tp.,  25  Pa.  St.  463. 

Evidence  of  chargeability  must  be  as  of  the 
time  of  instituting  tlie  proceedings  to  remove. 
Evidence  of  prior  destitution  is  inadmissible. 
Plvmouth  V.  Reading,  50  Vt.  709;  Danville 
V. 'Wlieelock,  47  Vt.  57;  Hartford  v.  Hart- 
land,  19  Vt.  392;  Londonderry  v.  Acton,  3 
Vt.  122. 

59.  Cornish  v.  Parsonsfield,  22  Me.  433; 
Danville  v.  Wheelock,  47  Vt.  57 ;  Pomfret  v. 
Barnard,  44  Vt.  527 ;  Londonderry  v.  Acton, 
3  Vt.  122. 

60.  Dummerston  v.  Newfane,  37  Vt.  9; 
Walden  v.  Cabot,  25  Vt.  522  (holding  that 
the  rule  is  the  same  whether  the  estate  is  a 
legal  or  equitable  freehold)  ;  Brookfleld  V. 
Hartland,  6  Vt.  401 ;  Londonderry  v.  Acton, 
3  Vt.  122.  See,  however,  Johnson  v.  Hunt- 
ington, 1  Day  (Conn.)  212,  holding  that  a 
lunatic,  needing  support,  may  be  removed  to 
a  town  where  she  has  a  settlement,  although 
she  has  a  reversionary  estate  in  fee  in  the 
town  where  she  resides. 

61.  Merrimack  County  v.  Sullivan  County, 
45  N.  H.  181;  Goshen  v.  Hillsborough  County, 
45  N.  H.  139;  Braintrim  Tp.  v.  Windham 
Tp.,  10  Pa.  Co.  Ct.  250. 

That  the  fraudulent  intent  is  a  question 
for  the  jury  see  Deerfield  v.  Delano,  1  Pick. 
(Mass.)  465.  Compare  Greenfield  v.  Cush- 
man,  16  Mass.  393. 

Fraudulently  leaving  a  pauper  in  a  town 
to  which  he  does  not  belong  is  sometimes 
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3,  Transient  Paupers,  In  Vermont  an  order  for  removal  of  a  pauper  can  be 
made  only  when  the  pauper  has  come  to  reside  in  the  town  procuriug  such  order 
and  cannot  be  made  in  the  case  of  a  transient  pauper.®^ 

4.  Individual  Members  of  Families.  It  is  contrary  to  tlie  policy  of  the  law  to 
separate  families,  or  sunder  family  ties ;  thus  a  pauper  husband  cannot  by  an 
order  of  removal  be  separated  from  his  wife,  who  is  living  witli  him,  or  'ovx 
versa ;  nor  children  of  tender  age  from  their  mother."*  However,  when  the 
husband,  having  no  settlement  within  a  state,  has  abandoned  his  wife  and  left  tJie 
state,  the  wife  may  be  removed  to  the  place  of  her  own  proper  settlement  before 
niari'iage,^^ 

I.  Place  to  Which  Removable.  The  removal  of  a  person  who  becomes  or 
is  likely  to  become  chargeable  as  a  pauper  from  a  town  or  county  not  liable  for 
his  support  must  be  to  the  place  of  his  last  legal  settlement  if  he  has  one  within 
the  state.^^  If  he  has  no  legal  settlement  in  the  state  the  statutes  variously  pre- 
scribe either  that  he  be  removed  to  the  town  in  wliich  he  lirst  became  charge- 
able," or  to  that  town  witliin  the  state,  in  which  he  last  resided  continuously,  for 
the  period  fixed  by  the  statute.*^^  Whether  a  pauper  may  be  removed  to  his 
place  of  settlement  in  another  state  the  authorities  in  the  several  jurisdictions 
differ,  some  holding  that  he  may,**^  others  holding  that  such  a  provision  is  nuga- 
tory for  want  of  power  by  which  the  order  can  be  enforced  in  the  other  state.™ 


made  a  crime. —  Deerfield  v.  Delano,  1  Pick. 
(Mass.)  465;  Greenfield  v.  Cushman,  10 
Mass.  393. 

In  Pennsylvania,  if  the  overseers  of  the 
poor  of  a  township,  in  attempting  to  remove 
a  pauper  to  the  place  of  his  last  settlement, 
leave  him  in  a  township  not  chargeable  with 
his  support,  he  may  be  returned  to  them  by 
order  of  removal.  Kelly  Tp.  v.  Union  Tp.,  5 
Watts  &  S.  535. 

62.  Berlin  v.  Worcester,  50  Vt.  23;  Pitta- 
ford  V.  Chittenden,  44  Vt.  382 ;  Brownington 
V.  Charleston,  32  Vt.  411;  Sutton  v.  Cabot, 
19  Vt.  522;  Bristol  v.  Rutland,  10  Vt.  574. 

Transient  person. — "A  wanderer,  ever  on 
the  tramp."  Middlebury  v.  Waltham,  6  Vt. 
200. 

A  resident  pauper  is  one  who  has  a  legal 
settlement  in  some  town  in  the  state,  and  is 
residing  in  a  town  in  which  aid  is  needed,  and 
liable  to  be  removed  to  the  town  of  legal 
settlement,  or  to  an  order  of  removal  to  such 
town.  Topsham  v.  Williamstown,  60  Vt.  407, 
12  Atl.  112. 

63.  Cascade  v.  Lewis,  148  Pa.  St.  333,  23 
Atl.  1003  [afjfirming  11  Pa.  Co.  Ct.  282]; 
Armstrong  v.  Berwick  Borough,  10  Pa.  Co. 
Ct.  337;  Danville  v.  Wlieelock,  47  Vt.  57; 
Peacham  v.  Waterford,  46  Vt.  154;  Newark 
V.  Sutton,  40  Vt.  201  ;  Dummerston  V.  Ncw- 
fatie,  37  Vt.  9;  Nortlifield  v.  Eoxbury,  15 
Vt.  622;  Tlartlaiul  v.  Pomfrot,  11  Vt.  l  io. 

64.  Paterson  Tp.  v.  Byram  Tp.,  23  N.  J.  L. 
394,  holding  that  children  under  six  years 
of  ago,  living  with  tlioir  motlier,  arc  not  to 
bo  H('[)aratc(l  from  hor,  but  may  bo  roiiioved 
with  hor  to  lior  Hottloniont,  witliout  iiujuiring 
into  tlicir  Hctilenicnt.  Soo  Landgrovo  v.  Ply- 
mouth, 52  Vt.  503,  holding  that  upon  an 
ordiir  for  tho  removal  of  a  pauper,  and  bin 
Hon  and  diniglitor,  it  will  bo  prcHunicd  tliat 
tlio  Hon  and  danglitor  are  minors  and  un- 
eiii!i  noipnli'd. 

05.  Wiuliall   V.   Ijimdgrovo,   45   Vt.  376; 
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Wilmington  v.  Jamaica,  42  Vt.  694;  Rupert 
V.  Winhall,  29  Vt.  245;  Bethel  v.  Tunbridge. 
13  Vt.  445. 

66.  Franklin  Tp.  v.  Bridgewater  Tp.,  20 
N.  J.  L.  567;  Upper  AUoways  Creek  v, 
Elsingborough,  1  N.  J.  L.  389;  Vernon  v. 
Smith ville,  17  Johns.  (N.  Y.)  89;  Trowbridge 
V.  Weston,  2  Salk.  473. 

An  apprenticed  servant  cannot  be  removed 
to  his  master,  but  only  to  his  last  legal 
settlement.  Upper  Alloways  Creek  v.  Elsing- 
borough, 1  N.  J.  L.  389;  Philadelphia  V. 
Bristol  Tp.,  6  Serg.  &  R.  (Pa.)  562.  Com- 
pare Forks  Tp.  V.  Catawessa  Tp.,  3  Binn. 
(Pa.)  22;  Claverack  v.  Hudson,  15  Johns. 
(N.  Y.)  283. 

A  person  having  a  settlement  within  the 
state  who  becomes  chargeable  in  a  town  not 
liable  for  his  support  and  is  allowed  by  it 
to  wander  into  another  may  be  returned  to 
the  first  town  in  which  he  became  chargeable. 
Milton  V.  Williamsport,  9  Pa.  St.  46. 

67.  Limestone  Tp.  v.  Chillisquaque,  87  Pa. 
St.  294.  Compare  Niskayuna  r.  Guilderland, 
8  Johns.  (N.  Y.)  412. 

68.  McCoy  v.  Newton,  37  N.  J.  L.  133; 
Patorson  Tp.  v.  Byram  Tp.,  23  N.  J.  L.  394. 

Removal  of  pauper  wilfully  and  fraudu- 
lently brought  into  town. — A  paiipor,  having 
no  sottloment  in  the  state,  who  is  wilfully 
and  frnudulontly  brouglit  into  a  town  not 
lia1)lc  for  his  support  nuiy  be  romovod  to  tlio 
town  which  tlius  souglit  to  escape  the  burden 
of  his  maintenance.  Sullivan  County  r.  Graf- 
ton County,  55  N.  IT.  339;  Merrimack  County 
V.  Sullivan  County,  45  N.  IT.  181;  Booth 
V.  llillsborougli  Countv,  45  N.  TI.  139;  Brain- 
trim  Tj).  V.  Windliaiii  Tp.,  10  Pa.  Co.  Ct. 
250;  Chnvlotto  r.  Colohost(M-,  20  Vt.  91. 

69.  Niskayuna  v.  (hiiklorbmd,  8  Johns. 
(N.  Y.)  412;  Tlionii)son's  Case,  4  Citv  Hall 
Roe.  (N.  Y.)  43. 

70.  -  Jiniiata  County  V.  Delaware  Tp.,  107 
Pa.  St.  08;  Liniestono  Tp.  ('.  Chilliwpiaquo, 
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J.  Authority  to  Remove.  The  antliority  to  remove  paupers  to  the  towns 
of  their  legal  settlement  or  to  the  towns  liable  for  their  support  is  conferred 
entirely  by  statute,  and  proceedings  thereunder  must  be  in  strict  conformity  with 
the  terms  of  the  statute.'''  The  various  statutes  agree  generally  in  conferring  the 
authority  to  remove  upon  two  justices  of  the  peace  to  whom  application  has  been 
made  by  an  overseer  of  the  poor  or  other  person  exercising  his  functions.''^ 

K.  jProceeding"  Fop  Removal  —  I.  Jurisdiction.  The  jurisdiction  of  the 
various  courts  in  regard  to  the  settlement  or  support  of  paupers  is  fixed  as  a  rule 
by  the  statute  regulating  such  proceedings.''^ 

2.  Application  For  Removal  and  Proceedings  Thereon  J*  Proceedings  upon 
application  for  removal  of  paupers  are  regulated  entirely  by  statute,  are  exceed- 
ingly technical,  and  must  be  prosecuted  strictly  according  to  the  statute  under 
Avhich  they  are  taken.''^  The  usual  mode  of  proceeding  is  by  complaint  or  appli- 
cation of  the  overseer  of  the  poor,  or  the  officer  exercising  his  functions,  to  one 
or  more  justices  of  the  peace,''*  who  must  thereupon,  either  by  summons  or  war- 
rant, notify  the  pauper  to  appear,''^  and  who  if  justified  by  the  facts  may  order 
the  pauper's  removal  to  the  town  or  county  chargeable  with  his  support,''^ 


87  Pa.  St.  294;  Georgia  v.  Grand  Isle,  1  Vt. 
464. 

71.  Bridgewater  Tp.  v.  Bethlehem  Tp.,  50 
N.  J.  L.  578,  14  Atl.  765 ;  Princeton  Tp.  V. 
South  Brunswiclc  Tp.,  23  N.  J.  L.  169. 

72.  Bridgewater  Tp.  v.  Bethlehem  Tp.,  50 
N.  J.  L.  578,  14  Atl.  765;  Princeton  Tp.  v. 
Soutli  Brunswick  Tp.,  23  N.  J.  L.  169;  Mc- 
Kean  County  v.  Eouse,  7  Pa.  Super.  Ct.  628. 

In  New  York  it  has  been  held  that  two 
justices  of  the  peace  may  order  the  removal 
of  a  pauper  upon  information  obtained  from 
any  source  or  on  suspicion.  Rouse  v.  Moore, 
18  Johns.  407;  Shawangunk  v.  Mamakating, 
1  Johns.  54. 

That  justices  have  jurisdiction  only  when 
pauper  is  chargeable  or  likely  to  become 
chargeable  see  Edenburg  v.  Strattanville,  5 
Pa.  Super.  Ct.  516  [aflirmed  in  188  Pa.  St. 
373,  41  Atl.  589]. 

Justices  of  the  peace  resident  in  the  town- 
ship whence  the  pauper  is  to  be  removed  are 
in  most  juiisdictions  held  competent  to  order 
the  removal  of  the  pauper.  Knowles'  Case,  8 
Me.  71 ;  Vernon  Tp.  v.  Wantage  Tp.,  2  N.  J.  L. 
311;  Hopewell  Tp.  v.  Kingwood  Tp.,  2  N.  J. 
L.  130;  Windham  v.  Wardsboro,  53  Vt.  675; 
Bristol  r.  Braintree,  10  Vt.  203.  In  others, 
however,  they  are  held  incompetent  on  the 
ground  of  interest,  being  taxable  with  other 
residents  for  pauper's  support.  Washington 
Tp.  V.  Beaver  Tp.,  3  Watts  &  S.  (Pa.)  548; 
Upper  Dublin  v.  Germantown,  2  Dall.  (Pa.) 
213,  1  L.  ed.  353;  Susquehanna  Tp.  v.  Monroe 
Tp.,  4  Pa.  Super.  Ct.  589,  40  Wklv.  Notes 
Cas.  450. 

A  justice  who  is  also  overseer  cannot  in 
the  saine  case  act  in  the  double  capacity 
of  complainant  and  removing  justice.  Wind- 
ham V.  Wardsboro,  53  Vt.  675. 

An  overseer  who  is  also  constable  can  make 
the  complaint  and  seize  the  removing  order. 
Bristol  V.  Braintree,  10  Vt.  203. 

73.  See  the  statutes  of  the  various  states. 

In  Iowa  (Eev.  St.  c.  37,  §  1354)  all  juris- 
diction in  regard  to  the  settlement  or  sup- 
port of  the  poor  is  conferred  exclusively  upon 
the  board  of  supervisors,  and  neither  the 


county  judge  nor  the  county  court  has  any 
jurisdiction  of  the  subject.  Lucas  County 
V.  Ringgold  County,  21  Iowa  83. 

In  Pennsylvania  in  controversies  between 
different  districts,  either  as  to  order  for  re- 
moval, or  for  expenses  incurred,  where  such 
order  could  not  be  prosecuted  in  time,  the 
quarter  sessions  has  sole  and  exclusive  juris- 
diction. Butler  County  v.  Allegheny  City, 
158  Pa.  St.  149,  27  Atl.  886;  Chester  County 
V.  Malany,  64  Pa.  St.  144;  Moore  v.  Phila- 
delphia, 13  Phila.  425.  Compare  Com.  v. 
Darr,  11  Pa.  Super.  Ct.  74. 

74.  Evidence  of  settlement  see  supra,  III, 

G. 

75.  Simpson  v.  Maybaum,  58  N.  J.  L. 
323,  33  Atl.  814:  Princeton  Tp.  v.  South 
Brunswick  Tp.,  23  N.  J.  L.  169. 

76.  Merrimack  County  v.  Sullivan  County, 
45  N.  H.  181;  Simpson  v.  Mavbaum,  58  N.  J. 
L.  323,  33  Atl.  814;  Princeton  Tp.  v.  South 
Brunswick  Tp.,  23  N.  J.  L.  169;  Franklin 
Tp.  V.  Danville,  25  Pa.  Super.  Ct.  40;  Wil- 
mington t".  Jamaica,  42  Vt.  694;  Hardwick 
V.  Pawlet,  36  Vt.  320. 

The  acting  overseer  cannot  make  the  ap- 
plication, it  must  be  the  actual  overseer. 
Simpson  v.  Maybaum,  58  N.  J.  L.  323,  33  Atl. 
814. 

That  the  application  must  allege  all  facts 
material  to  be  proven  see  Merrimack  County 
V.  Sullivan  County,  45  N.  H.  181. 

The  complaint  may  be  amended  to  add  "  by 
reason  of  age  and  infirmity."  Guilford  u. 
Abbott,  17  Me.  335. 

Complaint  for  removal  may  still  be  prose- 
cuted for  recovery  of  expenses  incurred,  al- 
though tlie  pauper  has  before  trial  actually 
been  removed.  Guilford  v.  Abbott,  17  Me. 
335. 

77.  Shirley  v.  Lunenburgh,  11  Mass.  379; 
Gilpin  Tp.  v.  Parks  Tp.,  118  Pa.  St.  84,  11 
Atl.  791;  Hartland  v.  Pomfret,  11  Vt.  440. 

Omission  to  summon  pauper  is  not  error 
reversible  at  the  instance  of  the  town  of 
settlement  to  which  he  is  removable.  Shirley 
V.  Lunenburgh,  11  Mass.  379. 

78.  Franklin  Tp.  v.  Danville,  25  Pa.  Super. 
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L.  Judgment  or  Order  of  Removal'' — l.  Form  and  Requisites  —  a.  In 
General.  An  order  for  the  removal  of  a  pauper  should  show  on  its  face  that 
all  the  facts  which  are  requisite  hj  statute  actually  exist,  that  the  officers  making 
the  order  acted  within  their  authority,  and  that  tlie  facts  necessary  to  authorize 
the  order  were  duly  proved  hefore  the  officers  making  the  same,'^^  that  there  was 
a  complaint  and  an  adjudication  that  the  person  removed  was  likely  to  become 
chargeable,^^  and  an  adjudication  of  the  place  of  last  legal  settlement.*'  It  is  not 
necessary  that  an  examination  should  appear  upon  the  order.^"  Where  a  pauper 
is  to  be  sent  out  of  the  state,  the  order  of  removal  should  designate  the  route  by 
which  he  is  to  be  transported.^*  While  several  persons  having  independent  settle- 
ments cannot  be  removed  by  the  same  order,^^  an  order  may  include  the  mem- 
bers of  a  family,  provided  they  have  the  same  settlement,^'"'  and  the  names  of  the 
different  persons  constituting  the  family  need  not  be  set  forth.**^ 

b.  Amendability.  Defects  in  form  in  an  order  of  removal  may  be  amended,^^  but 
not  defects  in  substance.^^  A  defect  apparent  on  the  record  and  in  no  way  affect- 
ing the  jurisdiction  or  the  merits  of  the  case  is  a  defect  in  form  and  not  in  sub- 


Ct.  40;  Nicholson  v.  Lenox,  1  Susq.  Leg. 
Chron.  (Pa.)  29;  Wilmington  v.  Jamaica, 
42  Vt.  694;  Hardwick  v.  Pawlet,  36  Vt.  320; 
Hartland  v.  Windsor,  29  Vt.  354;  Bristol  v. 
Braintree,  10  Vt.  203;  Eiclimond  v.  Milton, 
Brayt.  (Vt.)  188. 

Insane  paupers. —  Proceedings  for  the  re- 
moval of  insane  paupers  are  usually  pro- 
vided for  by  special  statute.  People  v. 
Queens  Countj^,  20  N.  Y.  Suppl.  10;  Donegal 
Tp.  V.  Sugarcreek  Tp.,  8  Pa.  Cas.  9,  11  Atl. 
213. 

79.  As  condition  precedent  to  recover  for 
support  see  tn/ra,  IV,  C,  2,  c. 

80.  New  Barbadoes  Tp.  v.  Paterson,  27 
N.  J.  L.  544 ;  Princeton  Tp.  v.  South  Bruns- 
wick Tp.,  23  N.  J.  L.  109;  Vernon  Tp.  v. 
Wantage  Tp.,  2  N.  J.  L.  311,  holding,  how- 
ever, that  it  need  not  appear  that  the  pauper 
■was  ordered  to  remove,  and  that  he  refused 
to  do  so. 

If  it  does  not  distinctly  appear  on  an  order 
of  removal  that  the  justices  who  made  it  had 
jurisdiction,  it  is  a  nullity,  and  not  merely 
voidable.  Reg.  v.  Crowan,  14  Q.  B.  221,  13 
Jur.  1099,  19  L.  J.  M.  C.  20,  3  New  Sess. 
Cas.  663,  68  E.  C.  L.  221;  Reg.  v.  Newton 
Ferrers,  9  Q.  B.  32,  58  E.  C.  L.  32;  Reg.  v. 
Stockton,  7  Q.  B.  520,  9  Jur.  532,  14  L.  J. 
M.  C.  128,  1  New  Sess.  Cas.  16,  53  E.  C.  L. 
520;  Ro.x  ?'.  Chilverscoton,  8  T.  R.  178. 

81.  Shawangunk  v.  Mamakating,  1  Johns. 
(N.  Y. )  54;  Droniore  Tp.  v.  West  Hanover 
Tp.,  1  Yeates  (Pa.)  3(i6;  Starksboro  ?;.  Hunt- 
ington, 50  Vt.  599;  Reg.  v.  St.  Ciles-in-the- 
FiehlH,  7  Q.  B.  529,  10  Jur.  754,  15  L.  J. 
M.  C.  122,  53  E.  C.  L.  529;  Rex  v.  Netherton, 
Burr.  S.  Cas.  139;  Rex  v.  Usculra,  Burr.  S. 
CaH.  1.38.  But  see  EHzabethtown  v.  Spring- 
flohl  Tp.,  3  N.  J.  L.  475. 

Application  for  relief. —  Tt  shoiihl  :ii)i>car 
upon  th(!  face  of  (he  order  ilint  a])|)Ii('al ion 
for  r(!li(?f  liad  ))00)i  inach?  by  or  on  belialf 
of  th(!  |)aiii)('r.  Princeton  Tj).  v.  South  IJruiiH- 
wiek  Tp.,  23  N.  J.  li.  169. 

An  order  of  relief  w  (lonclnsi vo  iiroof  lliat 
tlie  pauper  had  becoiiic  chargeable.  Cum- 
l)rMl;iiiil  Tp.  r.  .IcIlcrHon  'J'p.,  25  Pa.  St. 
403. 
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82.  Paterson  Tp.  v.  Byram  Tp.,  23  N.  J.  L, 
394;  Shawangunk  v.  Mamakating,  1  .Johns. 
(N.  Y.)  54  (holding  that  it  is  sufficient  if 
the  order  of  removal  state  that  the  justices 
cannot  discover  the  last  legal  settlement  of 
the  pauper,  but  that  he  came  last  from  a 
town  named)  ;  St.  Giles  Cripplegate  v.  Hack- 
ney, 2  Salk.  478;  Trobridge  v.  Weston,  2 
Salk.  473.  See  also  Glenwood  Borough  v. 
Carbondale  City,  4  C.  PI.  (Pa.)  92. 

"  Legal  settlement  "  is  equivalent  to  "  last 
legal  settlement."  Vernon  v.  Smithville,  17 
Johns.  (N.  Y.)  89. 

Where  children  are  removed  with  their 
father  or  mother,  in  consequence  of  such 
father's  or  mother's  settlement,  the  order 
must  set  forth  the  age  of  such  children,  to 
show  that  they  could  not  themselves  have 
gained  any  other  settlement,  or  it  must  con- 
tain an  express  adjudication  to  that  effect; 
but  where  the  place  of  settlement  of  the  chil- 
dren is  expressly  adjudged,  it  is  unnecessary 
to  set  out  their  ages.  Elizabethtown  v. 
Springfield  Tp.,  3  N.  J.  L.  475;  Rex  v. 
Usculm,  Burr.  S.  Cas.  138. 

83.  Fallowfield  Tp.  v.  Marlborough  Tp.,  1 
Dall.  (Pa.)  28,  1  L.  ed.  23;  Rex  v.  South 
Lynn,  4  M.  &  S.  354. 

84.  Niskaj'una  v.  Guilderland,  8  Johns. 
(N.  Y.)  412. 

85.  Chewton  v.  Compton  Martin,  Str.  471. 
But  see  Clocester  v.  Smithfiold,  2  R.  I.  30. 

86.  Derby  v.  Barre,  38  Vt.  270;  Land- 
grovo  r.  Pawlet,  20  Vt.  309.  And  see  Reg. 
V.  New  Cas(lp-ui)()n-Tvne,  1  G.  k.  D.  133,  5 
Jur.  914,  liohling  that  an  order  may  include 
two  nu'inbcrs  of  a  family,  although  they  have 
indepciuleiit  settlements. 

87.  Liuulgrove  v.  Plymouth,  52  Vt.  503; 
AVindhani  r.  Chester,  45  Vt.  459;  Landgrovo 
V.  Pawlet,  20  Vt.  309;  Bristol  v.  Braintree, 
10  Vt.  203. 

88.  Princuiton  T]).  v.  South  Bniuawick  Tp., 
23  N.  J.  \u  169;  Cumberland  Tp.  )'.  Jeller- 
Hon  Tp.,  25  Pa.  St.  4(i3;  Hex  v.  Great  Bed- 
win,  Burr.  S.  Cas.  163. 

80.  Prin(Tt(m  Tp.  V.  South  Brunswick  Tp., 
23  N.  .).  I,.  160;  Rex  V.  Great  Bcdwin,  Burr. 
S.  lO;!. 
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stance.™  The  omission  to  state  matter  necessary  to  give  jurisdiction  is  matter  of 
substaiice.^^ 

2.  Discharge  or  Quashing.  An  order  of  removal  is  discharged,  or,  as  is  some- 
times said,  vacated,  after  a  successful  objection  to  it  on  the  merits.^^  It  may  be 
qnaslied  for  informality  or  irregularity  of  the  proceedings.^^  The  fact  that  the 
pauper  in  question  is  not  liable  to  be  removed  may  be  taken  advantage  of  on  a 
motion  to  quash.**  Where  an  order  is  made  to  remove  several,  and  the  order  is 
bad  as  to  part,  either  for  some  informality,  or  on  the  ground  tliat  they  were  not 
liable  to  be  removed,  the  order  as  to  them  may  be  quashed  and  affirmed  as  to  the 
residue.*'  Where  an  order  has  been  appealed  it  is  not  quashable.  The  case  is 
then  before  the  court  on  the  merits  and  both  parties  are  entitled  to  a  final  decision.*^ 

3.  Conclusiveness  —  a.  When  Order  Unappealed  From  or  Conflrmed  on  Appeal. 
An  order  of  removal  of  a  pauper,  unappealed  from,  is  conclusive  evidence  of  tlie 
settlement  of  the  pauper,*''  and  as  to  all  derivative  settlements  under  him.*^  So 


90.  Vernon  Tp.  v.  Wantage  Tp.,  2  N.  J.  L. 
311,  where  the  order  of  removal  was  directed 
to  tlie  overseers  of  the  town  from  which  the 
pauper  was  removed,  instead  of  to  the  con- 
stable, an  amendment  was  permitted. 

91.  Princeton  Tp.  v.  South  Brunswick  Tp., 
23  N.  J.  L.  169. 

92.  West  Buffalo  v.  Walker  Tp.,  8  Pa.  St. 
177. 

93.  Newburgh  v.  Plattekill,  1  Johns. 
(N.  Y. )  330  (omission  of  jurisdictional 
facts);  West  Buffalo  v.  Walker  Tp.,  8  Pa. 
St.  177. 

Premature  removal  of  pauper. —  It  is  no 

reason  for  quashing  an  order  of  removal  that 
the  pauper  was  removed,  with  his  consent, 
before  the  time  for  his  removing  himself, 
named  in  the  order,  had  expired.  Plymouth 
V.  Mendon,  23  Vt.  451. 

94.  Brookfield  v.  Hartland,  6  Vt.  401.  See 
also  Rex  v.  Hartley,  5  East  40;  Rex  v. 
Houghton  Le  Spring,  1  East  247. 

95.  Bristol  v.  Braintree,  10  Vt.  203  (hold- 
ing that  it  is  not  a  sufficient  reason  to 
quash  an  order  to  remove  a  man  and  "  his 
family "  that  they  are  not  named,  unless  it 
is  made  to  appear  that  the  pauper  had  a 
family  on  whom  the  order  was  to  operate; 
and  then,  if  such  order  would  not  be  good 
as  to  the  family,  it  would  only  be  quashed 
as  to  them)  ;  Newbury  v.  Brunswick,  2  Vt. 
151,  19  Am.  Dec.  703  (where  the  order  for 
the  removal  of  A  B,  a  pauper,  and  his  family, 
was  abated  as  to  the  family  for  generality). 
See  also  Windham  v.  Chester,  45  Vt.  459; 
Burlington  v.  Essex,  19  Vt.  91. 

96.  Phmkett's  Creek  Tp.  v.  Fairfield  Tp., 
58  Pa.  St.  209;  West  Buffalo  Tp.  v.  Walker 
Tp.,  8  Pa.  St.  177. 

97.  T^ew  York. —  Southfield  V.  Bloomin- 
grove,  2  Johns.  105,  holding  that  where  an 
order  of  removal  has  been  made,  and  the 
pauper  accordingly  removed  and  maintained 
by  another  to^^m,  and  no  appeal  from  the 
order  taken,  the  justices  by  whom  it  was 
granted  cannot  afterward  supersede  it. 

Pennsylvania. —  Renovo  v.  Half -Moon  Over- 
seers of  Poor,  78  Pa.  St.  301  (holding  that 
where  the  pauper  has  been  accepted,  there 
can  be  no  recovery  against  the  accepting  dis- 
trict for  costs  and  charges)  ;  Schuylkill  v. 
Montour,  44  Pa.  St.  484;  Sugarloaif  Tp.  v. 


Sclmvlkill  County,  44  Pa.  St.  481;  Bradford 
Tp.  V.  Keating  Tp.,  27  Pa.  St.  275;  Green 
Tp.  Poor  Dist.  v.  Highland  Tp.  Poor  Dist., 
5  Pa.  Super.  Ct.  199. 

Rhode  Island. — :  Tiverton  v.  Fall  River,  7 
R.  I.  182. 

Vermont. —  Poultney  v.  Sandgate.  35  Vt. 
146;  Stowe  v.  Brookfield,  26  Vt.  524 ;' Charles- 
ton V.  Lunenburgh,  23  Vt.  525 ;  Braintree  v. 
Westford,  17  Vt.  141;  Rupert  v.  Sandgate, 
10  Vt.  278. 

England. —  Clifton  Union  v.  Liverpool,  2 
Q.  B.  D.  540,  46  L.  J.  M.  C.  209;  Rex  v. 
Rudgeley,  8  T.  R.  b20. 

See  38  Cent.  Dig.  tit.  "Paupers,"  §  124. 

An  order  of  removal  made  by  justices  in 
another  state,  and  unappealed  from,  is  con- 
clusive against  the  township  to  which  the 
pauper  was  removed.  Elizabeth  v.  Westfield 
Tp.,  7  N.  J.  L.  439. 

An  ineffectual  attempt  to  appeal,  after  the 
time  has  elapsed  for  that  purpose,  is  equiva- 
lent to  no  appeal.  Westmoreland  County  v. 
Conemaugh  Tp.,  34  Pa.  St.  231. 

Abandoned  order.— Where  an  order  of  re- 
moval is  made,  and  appealed  from,  but  the 
pauper  is  taken  back,  and  the  appeal  is  con- 
sequently never  prosecuted,  such  order, 
though  unreversed,  is  not  conclusive  as  to 
settlement.  People  v.  Cayuga  County,  2  Cow. 
(N.  Y.)  530;  Vernon  v.  Smithville,  17  Johns. 
(N.  Y.)  89;  Rex  v.  Llanrliydd,  Burr.  S.  Cas. 
658.  If  the  overseers  of  the  poor  of  a  town- 
ship, in  whose  favor  an  order  of  removal  has 
been  made,  abandon  it  voluntarily  and  ex- 
pressty,  the  order  cannot  be  afterward  en- 
forced. Perth  Amboy  Tp.  v.  Piscataway,  19 
N.  J.  L.  173. 

If  the  order  of  removal  is  void  on  its  face, 
no  appeal  need  be  taken  to  avoid  liability. 
Starksboro  v.  Huntington,  50  Vt.  599. 

A  pass  warrant  by  a  justice  of  the  peace, 
fixing  the  settlement  of  a  vagrant  in  a  cer- 
tain town,  is  not  conclusive  upon  such  town, 
but  only  throws  upon  it  the  burden  of  as- 
certaining the  place  of  the  vagrant's  settle- 
ment. Upper  Freehold  Tp.  v.  Hillsborough 
Tp.,  13  N.  J.  L.  289. 

98.  Pittsford  v.  Chittenden,  58  Vt.  49,  3 
Atl.  323;  Chester  v.  Wheelock,  28  Vt.  554; 
Rex  V.  Woodchester,  Burr.  S.  Cas.  191;  Rex 
V.  St.  Mary,  6  T.  R.  615. 
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is  an  order  affirmed  on  appeal.®^  Such  order  is  not  only  conclusive  between  the 
towns  which  are  parties  thereto,  but  upon  all  other  towns/  and  no  other  removal 
can  be  made  except  to  a  subsequently  acquired  settlement.^  Furthermore  such 
order  is  conclusive  not  only  as  to  the  facts  directly  decided,  but  also  as  to  all 
facts  necessary  to  uphold  the  ordei-.'^  To  give  an  order  of  removal  conclusive- 
ness, it  must  be  executed,  that  is,  the  pauper  must  be  actually  removed,  unless 
prevented  by  sickness  or  death  or  the  order  must  be  perfected  by  giving  legal 
notice  of  the  same.'^  In  some  jurisdictions  this  notice  is  given  by  serving  upon 
the  other  town  a  true  and  attested  copy  of  such  order  within  thirty  days  after 
making  it.^  This  notice  cannot  be  waived,  so  as  to  afEect  the  settlement  of  the 
pauper,  by  any  agreement  of  the  overseers  of  the  town  entitled  to  receive  it.'' 

b.  When  Order  Discharged.  An  order  discharged  is  conclusive  between  the 
parties  litigant  only.® 

e.  When  Order  Quashed.    An  order  quashed  is  conclusive  on  neither  party.' 

M.  Execution  of  Order  or  Warrant  of  Removal.^"  The  execution  of  the 
order  or  warrant  of  removal  is  governed  entirely  by  statute  providing  therefor," 
and  inasmuch  as  the  proceedings  are  in  large  degree  ex  parte  the  terms  of  the 
statute  must  be  strictly  complied  with  to  bind  the  town  to  which-  removal  is 
sought.'^  The  warrant  or  order  of  removal  is  usually  executed  by  the  constable  or 
shei'iS  delivering  the  person  of  the  pauper  to  the  overseer  of  the  receiving  town 
or  county,"  and  serving  the  latter  with  the  order  or  warrant    by  leaving  with 


99.  Little  Falls  Tp.  v.  Bernards  Tp.,  44 
N.  J.  L.  621;  West  Buffalo  v.  Walker  Tp., 
8  Pa.  St.  177;  Reg.  v.  Hartington,  3  C.  L.  R. 
554,  4  E.  &  B.  780,  1  Jur.  N.  S.  586,  24 
L.  J.  M.  C.  98,  3  Wkly.  Rep.  285,  82  E.  C.  L. 
780. 

1.  South  Brunswick  v.  Cranbury,  53 
N.  J.  L.  126,  20  Atl.  1084;  Barre  v.  Morris- 
town,  4  Vt.  574;  Dorset  v.  Manchester,  3  Vt. 
370;  Rex  v.  Corsham,  11  East  388.  But  see 
Jenkins  Tp.  v.  Paradise  Tp.,  8  Pa.  Co.  Ct. 
164,  in  which  it  was  held  that  an  order  of 
removal  from  one  poor  district  to  another, 
unappealed  from,  is  not  conclusive  upon  the 
district  to  which  the  pauper  is  removed  as 
against  any  other  than  the  district  from 
which  he  was  removed. 

2.  South  Brunswick  v.  Cranbury,  53 
N.  J.  L.  126,  20  Atl.  1084;  Little  Falls  Tp. 
V.  Bernards  Tp.,  44  N.  J.  L.  621;  Rex  v. 
Kenilworth,  2  T.  R.  598. 

3.  Green  Tp.  v.  Higliland  Tp.,  5  Pa.  Super. 
Ct.  199;  Poultney  v.  Sandgate,  35  Vt.  146; 
Reg.  V.  Hartington  Middle  Quarter,  2  C.  L.  R. 
554,  4  E.  &  B.  780,  1  Jur.  N.  S.  586,  24  L.  J. 
M.  C.  98,  3  Wkly.  Rep.  285,  82  E.  C.  L.  780. 

4.  Barre  v.  Morristown,  4  Vt.  574. 

5.  Barre  v.  Morristown,  4  Vt.  574;  Fair- 
field V.  vSt.  Albans,  Brayt.  (Vt.)  176. 

A  general  notice  and  demand  of  the  sum 
expended  in  supporting  a  pauper  is  not  sulli- 
ci(^rit  notice  of  the  order  of  removal  to  con- 
clude tlu!  town  as  to  the  Hettloment  of  the 
])au|)(!r.  Fairfield  v.  St.  Albans,  Brayt.  (Vt.) 
176. 

6.  Dorsot  V.  Rutland,  16  Vt.  419  (holding, 
how(!ver,  tliat  an  order  in  conchmivc,  even 
wlien;  no  n()l,ic<!  Ih  Hcrvcd,  if  after  the  rcinoval 
of  the  piiiipcr  to  di^fciKliiiit  town  tlio  order  is 
not  ii|)|i(mi1(mI  from )  ;  Barre  v.  Morriaiown,  4 
Vt.  574. 

7.  Barre  v.  MorriHtown,  4  Vt.  574. 

8.  WcHt  BulValo  v.  Walker  ']>.,  8  Pa.  St. 
177;  Barre  v.  MorriHtown,  4  Vt,  574. 
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9.  West  Buffalo  v.  Walker  Tp.,  8  Pa.  St. 
177. 

10.  The  words  "notice,"  "order,"  and 
warrant "  are  used  very  loosely  in  decisions 
construing  the  laws  relating  to  the  removal 
of  paupers.  "  Notice  "  is  variously  used  to 
mean  either  a  notice  to  the  pauper  to  appear 
before  the  justice,  or  to  leave,  or  a  notice 
to  the  town  liable  for  his  support  to  remove 
him ;  "  order "  is  used  in  all  these  three 
senses  and  also  to  mean  the  process  issued  to 
the  constable  to  remove  the  pauper,  while 
"  warrant "  may  mean  either  the  summons  to 
appear  before  the  justice  or  the  order  of  re- 
moval. 

Removal  as  condition  precedent  to  recovery 
for  support  see  infra,  IV,'  C,  2,  c. 

11.  See  the  statutes  of  the  various  states. 

12.  Westminster  v.  Warren,  55  Vt.  522. 

13.  Houston  V.  Jay,  9  Pa.  Co.  Ct.  412. 

Physical  transfer  of  the  pauper  is  unneces- 
sary when  the  pauper  is  too  sick  to  be  re- 
moved, and  in  such  case  service  of  the  order 
of  removal  upon  the  overseers  of  the  town 
to  be  charged  is  complete  without  it  (Tunk- 
hannoek  v.  Montrose,  3  Lack.  Jur.  (Pa.) 
345)  ;  nor  is  physical  transfer  requisite  to 
the  validity  of  an  order  of  removal  and  its 
binding  force  upon  the  town  to  which  the 
removal  is  ordered  (Poultney  v.  Sandgate,  35 
Vt.  146). 

That  removal  of  a  pauper  cannot  legally  be 
made  before  the  day  fixed  upon  for  the 
pauper  to  remove  himself  see  Barnet  v.  Con- 
cord, 4  Vt.  564. 

14.  Leaving  the  pauper  at  the  house  of  a 
resident  of  (ho  rcciMviiig  di.strici  i,'^  siillicicnt 
if  delivery  to  the  overHcor  is  im|iracticable. 
llonslon  r.  Jay,  9  Pa.  Co,  Ct.  412. 

A  ("onstable  may  execute  the  warrant  in 
any  part  of  the  state,  in  wliicli  he  can  find 
tlie  ))niip('rH.    IChhcn  r.  MiH.on,  ."i  Vt.  17. 

15.  An  aiilhori/cd  per,<5on  may  not  .serve  an 
order  of  removal  nndi'i'  Mtutulo  (Itov,  Laws, 
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him^*  a  copy  of  the  order  or  warrant  of  removal"  certified  by  the  removing  jus- 
tice or  justices.'^  Tlie  copy  of  the  order  slioiild  be  served  witliin  tlie  period  after 
the  issuance  thereof  provided  by  th3  statute  ;  if,  liowever,  tlie  pauper  is  actually 
removed  failure  to  serve  a  copy  of  the  order  does  not  render  the  proceedings  void, 
but  merely  voidable.^"  The  officer's  return  in  removal  proceedings  is  prima 
facie  evidence  as  between  the  parties  as  to  the  manner  of  service.^^  jSlo  action  can 
be  sustained  against  a  constable  for  transporting  a  pauper  under  a  warrant  legal 
upon  its  face.^^ 

N.  Review  of  Order  of  Removal — l.  Right  of  Review.  The  riglit  to 
appeal  from  orders  of  removal  is  frequently  conferred  b}'  statute.^  Ko  appeal 
lies,  however,  upon  a  mere  vagrant  pass  made  by  a  justice,  although  it  contains 
some  expressions  resembling  an  order  of  removal.^'* 

2.  Who  May  Appeal.  The  statutes  usually  give  the  right  of  appeal  to  tlie  party 
aggrieved.  Therefore  a  town  receiving  a  pauper  under  a  void  order  of  removal 
has  no  right  of  appeal,  having  acted  in  its  own  wrong.^^ 

3.  Manner  of  Taking  Appeal.  Where  no  special  mode  is  provided  for  appeal 
from  orders  of  removal  of  paupers,  it  is  held  in  some  jurisdictions  that  such 
appeal  may  be  made  by  notice  to  the  town  or  county  from  which  the  removal  is 
made  and  petition  to  the  court  to  allow  the  appeal  without  previous  declaration 
of  appeal  to  the  magistrate  making  the  order.^''  In  other  jurisdictions  all  that 
is  necessary  is  that  notice  of  the  appeal  be  given  to  the  justices,  or  one  of  them, 


§  2835 ) ,  providing  that  it  "  may  "  be  served 
by  a  sheriff  or  constable.  Granville  v.  Han- 
cock, 55  Vt.  323. 

Service  by  pauper. —  It  seems  that  an  order 
of  removal  may  be  served  by  the  pauper  him- 
self delivering  it  to  the  overseers  of  the  town 
to  which  he  is  removed.  Guilderland  v.  Knox, 
5  Cow.  (N.  Y.)  363. 

16.  Service  by  leaving  a  copy  at  the  usual 
abode  of  the  overseer  with  a  person  of  suflB- 
cient  discretion  resident  therein  is  good,  al- 
though the  overseer  never  receives  the  copy 
nor  any  actual  notice.  Poultney  v.  Sangate, 
35  Vt.  146. 

Service  on  the  clerk  of  the  overseer  ia 
sufficient  if  the  clerk  afterward  deliver  the 
copy  to  the  overseer.  Houston  v.  Jay,  9  Pa. 
Co.  Ct.  412. 

17.  The  copy  must  correspond  with  the 
original  order  in  every  substantial  part  and 
an  omission  in  the  copy  which  would  be 
fatal  if  it  were  in  the  original  makes  the 
service  bad.  Dorset  v.  Rutland,  16  Vt.  419 
( holding  that  leaving  "  a  true  and  attested 
copy  of  the  original  complaint "  is  not  com- 
pliance with  the  statute  requiring  service  of 
a  copy  of  the  order  of  removal)  ;  Barnet  V. 
Concord,  4  Vt.  564. 

18.  East  Haven  v.  Derby,  38  Vt.  253. 

The  certification  of  the  justice  is  indis- 
pensable and  a  constituent  part  of  the  proc- 
ess, and  without  it  the  service  is  void,  and 
the  defect  cannot  be  cured  by  amendment. 
Sharon  f.  Strafford,  37  Vt.  14. 

19.  Dorset  v.  PvUtland,  16  Vt.  419;  Georgia 
V.  St.  Albans,  3  Vt.  42. 

20.  Dorset  r.  Rutland,  16  Vt.  419.  Under 
the  act  of  June  20,  1820,  section  4,  Rev. 
Laws  764,  delivery  of  a  copy  is  not  requisite 
when  the  removal  is  made  from  one  to-\vnship 
to  another  in  a  county  where  no  poorhouse 
is  erected.  Knowlton  v.  Independence  Tp.,  9 
N.  J.  L.  276. 


21.  Windham  v.  Chester,  45  Vt.  459. 

InsufScient  proof  of  service. —  The  mere  cir- 
cumstance that  the  overseers  of  the  receiving 
town  found  a  copy  of  the  order  among  the 
papers  of  their  predecessors  is  not  sufficient 
proof  of  service.  Guilderland  v.  Knox,  5 
Cow.  (N.  Y.)  363. 

22.  Bradford  v.  Corinth,  1  Aik.  (Vt.)  290. 

23.  See  the  statutes  of  the  several  states. 
In  Pennsylvania  appeals  from  orders  of 

removal  in  pauper  cases  may  be  taken  to  the 
quarter  sessions  of  the  proper  county,  whose 
decision  is  final.  Bradford  Tp.  v.  Goshen  Tp., 
57  Pa.  St.  495;  Mifflin  Tp.  v.  Elizabeth  Tp., 
18  Pa.  St.  17;  Lewisburg  v.  West  Buffalo,  1 
Wkly.  Notes  Cas.  209.  The  common-law 
jurisdiction  of  the  supreme  court  to  examine 
into  the  legality  of  the  order  on  certiorari 
is  not,  however,  taken  away.  Sunbury  v. 
Dauphin,  1  Am.  L.  J.  77.  But  under  tlie  act 
of  Marcli  16,  ISOB,  either  party  at  the  hear- 
ing in  the  quarter  sessions  may  except  to  any 
decision  of  the  court  upon  any  point  of  evi- 
dence or  law,  which  exception  shall  then  be 
noted  and  filed  of  record,  and  a  writ  of  error 
may  then  be  taken  to  the  supreme  court. 
Parker  Tp.'s  Appeal,  1  Pa.  Cas.  160,  1  Atl. 
716;  Lewisburg  v.  West  Buffalo,  1  Wkly. 
Notes  Cas.  209.  This  act  giving  a  writ  of 
error  applies  only  to  proceedings  on  appeal 
Notes  Cas.  209.  This  act  giving  a  writ  of 
error  will  not  lie  to  a  subsequent  order  of 
the  quarter  sessions,  charging  the  district 
accepting  a  pauper  with  the  costs  of  his 
previous  maintenance.  Perrv  County  v. 
Chillisquaque  Tp.,  110  Pa.  St.  153,  2  Atl.' 528. 

24.  Trenton  v.  Maidenhead,  1  N.  J.  L.  75. 

25.  Niskayuna  v.  Guilderland,  8  Johns. 
(N.  Y.)  412. 

26.  Northampton  County  v.  Limestone  Tp., 
68  Pa.  St.  3S6,  holding  that  such  procedure 
seems  to  accord  well  with  the  ex  "parte  char- 
acter of  an  order  of  removal. 
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and  if,  after  sucli  notice,  tlie  juBtice  refuses  to  certify  the  a])peal,  inandamns  will 
lie.^  If  seasonable  notice  of  an  appeal  is  not  given,  tijc  appeal  should  Ijo 
continued.^^ 

4.  Time  For  Taking  Appeal.  The  time  for  taking  an  appeal  from  an  order  of 
removal  is  prescribed  by  statute.  In  some  jurisdictions  it  must  be  to  the  next 
term  of  court  after  the  order  is  made,^^  and  tliis  whetlier  notice  of  the  order  was 
given  or  not.^°  In  other  jurisdictions  the  appeal  is  given  to  the  next  term  after 
tlie  parties  find  themselves  aggrieved,  which  is  not  until  tlie  removal  of  the 
pauper.^^ 

5.  Scope  and  Extent  of  Review.  It  is  sometimes  provided  that,  on  appeal  from 
an  order  of  removal,  the  order  shall  be  no  evidence  of  the  facts  therein  stated  ;  but 
the  respondents  must  begin  de  novo,  and  substantiate  the  order,  before  the  ajjpel- 
lants  can  be  called  upon  to  impeach  it.^^  The  scope  and  extent  of  the  review  is 
regulated  by  statute.^^ 

0.  Costs  Upon  Removal  Proceeding's  —  l.  In  General.  It  is  usually  pro- 
vided by  statute  that  the  successful  party  in  removal  p)roceedings  shall  be  allowed 
such  charges  and  costs  as  the  court  shall  consider  reasonable  and  just.^    And  if 


27.  Orange  v.  Bill,  29  Vt.  442. 

28.  Chester  v.  Londonderry,  51  Vt.  535. 

29.  Walker  Tp.  v.  Perry  County,  156  Pa. 
St.  420,  27  Atl.  17;  Sugar  Creek  v.  Wash- 
ington, 62  Pa.  St.  479;  Lower  Augusta  Tp. 
V.  Howard  Tp.,  6  Pa.  Cas.  385,  9  Atl.  440 
[affirming  1  Pa.  Co.  Ct.  373],  holding  that 
where  an  appeal  is  taken  in  time  the  parties 
will  not  be  allowed  to  suffer  on  account  of  a 
mistake  of  the  court  or  the  clerk. 

30.  Sugar  Creek  v.  Washington,  62  Pa.  St. 
479. 

31.  Paine  v.  North  Providence,  9  R.  I. 
358. 

In  Vermont  the  appeal  from  an  order  of 
removal  must  be  made  to  the  term  of  the 
county  court  next  to  be  holden  after  a  copy 
of  such  order  is  served  as  the  statute  re- 
quires. Braintree  v.  Westford,  17  Vt.  141; 
Dorset  v.  Rutland,  16  Vt.  419.  But  if  not 
so  served,  and  the  pauper  is  at  any  subse- 
quent time  actually  removed  by  virtue  of  such 
order,  the  apjDeal  is  to  be  taken  to  the  term 
of  the  county  court  next  to  be  holden  after 
such  removal.  Westminster  v.  Warren,  55 
Vt.  522 ;  Dorset  v.  Rutland,  supra.  If  no 
copy  of  the  order  of  removal  is  served  on 
the  overseers  of  the  poor  of  the  town  to  which 
the  pauper  is  ordered  to  be  removed,  an 
appeal  may  be  taken  to  the  term  of  the 
county  coui't  next  subsequent  to  the  service 
of  tlic  warrant  of  removal.  Landgrove  V. 
Pawl(^t,  18  Vt.  325.  But  an  appeal  from  a 
warrant  of  removal  cannot  be  allowed  where 
the  order  upon  which  the  warrant  was  issued 
has  been  acquiesced  in  by  neglecting  to  enter 
an  appeal  from  it  at  tlie  term  required  by 
statute!,  and  it  has  thus  bcicome  no  longer 
open  to  litigation.  Braintree  v.  Westford, 
svpra. 

32.  Otsego  V.  Smithficld,  0  Cow.  (N.  Y.) 
700. 

33.  Under  the  Pennsylvania  act  of  March 
i6,  i868,  on  a  writ  of  cniir  Uw  siiiu'cnie  (^oiirt 
cannot  review  tlie  j  ii(l/;iii('iit  of  ihe  court 
below  on  th(!  nicril.H,  aw  on  an  iipjieal;  only 
the  r|e('iHi()n  on  hiicIi  ))oiiitH  of  liiw  or  of  evi- 
dence IIH  IlRVC  bei^n  exeepied  to  ('nn  lie  noticed, 
(.'ainbriii  ('onnly  v.  Miulinon  '!'])•,  138  J'a.  St. 
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109,  20  Atl.  944;  Montoursville  Borough  v. 
Fairfield  Tp.,  112  Pa.  St.  99,  3  Atl.  862; 
Warsaw  Tp.  v.  Knox  Tp.,  107  Pa.  St.  301. 
A  general  exception  to  the  opinion  and  decree 
of  the  court,  in  which  the  facts  are  found 
and  tlie  law  applied  thereto,  is  not  sufficient 
to  enable  the  supreme  court  to  review  the 
case  ujion  the  merits.  But  when  the  omission 
of  a  point  is  supplied  by  the  specific  state- 
ment of  the  disputed  question  in  the  body  of 
an  exception,  the  record  is  then  sufficient  to 
present  that  question.  Huston  Tp.  Poor  Dist. 
V.  Benezette  Tp.  Poor  Dist.,  135  Pa.  St.  393, 
19  Atl.  1060.  This  act  applies  to  the  trial  of 
the  issues  on  the  appeal.  It  has  no  reference 
to  a  motion  made  to  the  discretion  of  the 
court.  Sugar  Creek  v.  Washington,  62  Pa.  St. 
479,  holding  that  a  writ  of  error  will  not 
bring  up  depositions  taken  below  on  the  hear- 
ing of  tlie  rule  to  quash  the  appeal. 

34.  Guilford  v.  Abbot,  17  Me.  335;  Buck- 
field  V.  Gorham,  0  Mass.  445 ;  Hopewell  Tp. 
V.  Amwell  Tp.,  7  N.  J.  L.  4 :  Blair  County 
V.  Clarion  Borough,  91  Pa.  St.  431 ;  Schuylkill 
V.  Montour,  44  Pa.  St.  484.  Compare  Lon- 
donderry V.  Windham,  2  Vt.  149,  holding  that 
one  to\vn  cannot  recover  of  another  the  costs 
of  removal  of  a  pauper,  except  where  the 
sickness  of  the  pauper  prevents  a  removal 
after  an  order  is  made. 

Necessity  for  appeal. —  The  act  of  June 
13,  1836,  relating  to  costs  in  removal  pro- 
ceedings, allowed  costs  and  charges  only  in 
cases  wliere  appeals  weie  taken  from  orders 
of  removal,  and  no  jirovision  was  made  for 
costs  wlien  the  pauper  was  accepted  and  no 
appeal  was  taken.  Blair  County  r.  Chuion 
Borough,  91  Pa.  St.  431;  Schuylkill  v.  Mon- 
tour, 44  Pa.  St.  484;  Sugarloaf  Tp.  /'.  Schuyl- 
kill County,  44  Pa.  St.  481;  Lawrence  r. 
Tioga,  2  Pa.  Dist.  786.  The  act  of  April 
15,  1867,  remedies  the  defect,  however,  and 
makes  the  aceei)iing  district  liable  for  coats 
wlierc  the  iuiuikm-  is  ncce))ted  and  the  order 
of  remova,!  is  una))))en,led  from,  in  like  man- 
ner !iH  if  appeal  bad  been  taken.  Blair 
Cfoimty  V.  Clarion  Borougli,  ffupra;  Lawrence 
r.  Tio'-'a,  .iiipra;  Bedford  County  v.  Licking 
Creek  Tp.,  2  Chest.  Co.  Rep.  (Pa.)  310. 
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at  the  time  of  trial  tlie  pauper  has  been  removed,  tlie  action  may  still  be  prose- 
cuted to  recover  costs  and  expenses.^''  In  an  action  by  the  overseers  of  a  town 
for  the  removal  of  a  pauper  tliey  act  as  mei-e  agents  for  the  town,  and  costs,  if 
recovered,  must  be  taxed  against  the  town  they  represent.^^ 

2.  Counsel  Fees.  A  reasonable  counsel  fee  may,  by  the  weight  of  authority, 
be  allowed  the  successful  party  in  removal  proceedings.^^  There  are  other 
decisions,  however,  which  hold  that  counsel  fees  are  not  to  be  allowed,  and  that 
costs  must  be  limited  to  those  wliich  a  party  could  win  in  any  other  successful 
litigation.^^  So  it  has  been  held  that  counsel  fees  are  allowable  only  where  the 
losing  party  prosecuted  the  appeal  vexatiously  or  frivolously,^^  and  whether  the 
appeal  was  taken  with  or  witliout  reasonable  cause  may,  in  the  discretion  of 
the  court,  affect  the  liberality  of  the  allowance.'"'  Counsel  fees  will  not  be  allowed 
where  the  litigation  might  have  been  avoided  by  the  allowance  of  proper  credits.*^ 

3.  Maintenance  Pending  Removal  or  on  Unlawful  Removal.  A  district  not 
liable  for  the  support  of  a  pauper  who  becomes  chargeable  therein  may  recover 
from  the  town  which  is  liable  all  necessary  sums  expended  for  his  support  pend- 
ing liis  removal.^^  The  relieving  district  must,  however,  employ  due  diligence  in. 
notifying  the  district  liable  for  the  pauper's  support  and  in  obtaining  an  order  for 
his  removal  thereto.''^  And  if  it  neglect  to  do  so  it  cannot  claim  reimbursement 
for  maintenance  afforded  during  the  dela3\**  If  the  district  liable  refuses  to 
accept  tlie  pauper,  delay  on  the  part  of  tlie  relieving  town  in  obtaining  an  order 
of  removal  will  not  prevent  it  from  recovering  all  expenses  incurred  up  to  the 
time  of  actual  removal.*^    And  refusal,  on  the  part  of  the  district  liable,  to  receive 


Necessity  for  order  of  removal. —  There 
must  be  au  order  of  removal  in  order  to 
charge  the  accepting  town,  under  the  act  of 
April  15,  1S67,  voluntary  acceptance  impos- 
ing no  obligation  for  costs  or  charges  prior 
to  the  actual  time  of  receipt.  Directors  v. 
Overseers,  4  Lane.  L.  Rev.  (Pa.)  36.  But  see 
Clinton  Tp.  v.  Union  Tp.,  5  Pa.  Co.  Ct.  124, 
which  holds  that  where  relief  has  been 
furnished  in  obedience  to  an  order  from  two 
justices  and  costs  have  been  incurred  in 
searching  for  the  last  legal  settlement  of  the 
pauper,  the  accepting  town  is  liable  for  costs 
to  a  reasonable  amount,  under  the  act  of 
April  15,  1867,  although  there  was  no  formal 
order  of  removal. 

Where  there  is  no  appeal  and  pauper  is  not 
accepted  there  can  be  no  recovery  for  costs. 
Eenors  t'.  Half-Moon,  78  Pa.  St.  301.  Where, 
however,  the  overseers  of  the  place  of  settle- 
ment refuse  to  receive  the  pauper,  and  appeal 
from  the  order  of  removal,  the  appeal  being 
quashed  because  not  taken  in  time,  the  re- 
lieving district  may  file  a  bill  of  costs  and 
expense  in  the  quarter  sessions.  Moreland 
Tp.  V.  Union  Tp.,  6  Pa.  Co.  Ct.  566. 

That  the  pauper  was  found  insane  and 
committed  before  removal  will  not  relieve 
the  accepting  district  of  liability  for  costs. 
Bedford  County  v.  Licking  Creek  Tp.,  2  Chest. 
Co.  Pvep.  (Pa.)  310. 

That  costs  may  be  divided  between  the  two 
towns  see  Piney  Tp.  v.  Sligo  Borough,  2  Pa. 
Co.  Ct.  134. 

Services  of  a  justice  a  town  charge. —  The 
services  of  a  justice  in  the  examination  and 
removal  of  a  pauper  are  properly  a  town, 
not  a  county,  charge.  Ex  p.  Benn'et,  1  Cow. 
(N.  y.)  204. 

35.  Guilford  v.  Abbott,  17  Me.  335. 


36.  Buekfield  v.  Gorham,  6  Mass.  445. 

37.  Hopewell  v.  Amwell,  7  N.  J.  L.  4; 
Davidson  Tp.  Poor  Dist.  v.  Muncy  Creek  Tp., 
11  Pa.  Super.  Ct.  215;  Lawrence  v.  Tioga,  2 
Pa.  Dist.  786;  Milton  v.  Northumberland,  4 
Pa.  Co.  Ct.  306 ;  Centre  Dist.  v.  Beaver  Dist., 
Pa.  Quart.  Sess.  (1887);  Berwick  v.  Salem, 
Pa.  Quart.  Sess.  (1886)  [both  quoted  in  Jor- 
dan V.  Jackson,  8  Pa.  Co.  Ct.  152]. 

38.  Madison  v.  Cambria,  9  Pa.  Co.  Ct.  435 ; 
Porter  Tp.  v.  Jersey  Shore,  6  Pa.  Co.  Ct.  569 ; 
Carbondale  Tp.  Poor  Dist.  v.  Scranton  Poor 
Dist.,  1  Lack.  Leg.  N.  (Pa.)  187. 

39.  Jordan  v.  Jackson,  8  Pa.  Co.  Ct.  152, 
in  which  the  matter  is  exhaustively  discussed 
and  decisions  in  Pennsylvania  collected. 

40.  Lower  Augusta  v.  Howard,  4  Pa.  Co. 
Ct  303. 

41.  Clinton  Tp.  v.  Union  Tp.,  5  Pa.  Co. 
Ct.  124. 

42.  Moreland  Tp.  v.  Union  Tp.,  6  Pa.  Co. 
Ct.  566 ;  liUzerne  County  Cent.  Poor  Dist.  v. 
Pittston,  etc.,  Poor  Dist.,  7  Kulp  (Pa.)  199; 
Luzerne  County  Cent.  Poor  Dist.  v.  Pittston, 
etc..  Poor  Dist.,  7  Kulp  (Pa.)  196;  In  re 
Eoss,  3  Kulp  (Pa.)  198;  Directors  v.  Over- 
seers, 4  Lane.  L.  Rev.  (Pa.)  36;  Pawlet  v. 
Sandgate,  19  Vt.  621;  St.  Johnsbury  V. 
Waterford,  15  Vt.  692. 

That  a  town  may  recover  for  maintenance 
of  insane  pauper  in  an  insane  asylum  see  St. 
Johnsbury  v.  Waterford,  15  Vt.  691. 

43.  Luzerne  County  Cent.  Poor  Dist.  r. 
Pittston,  etc..  Poor  Dist.,  7  Kulp  (Pa.) 
199;  In  re  Ross  Poor  Dist.,  3  Kulp  (Pa.) 
198. 

44.  Directors  v.  Overseers,  4  Lane.  L.  Rev. 
(Pa.)  36. 

45.  Moreland  Tp.  v.  Union  Tp.,  6  Pa.  Co. 
Ct.  566. 

[Ill,  0,  3] 
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tlie  paupei-  aftei*  being  served  with  an  order  of  removal  will  i-erider  it  liable  for 
all  expenses  incurred  up  to  the  time  of  final  acceptance.**  The  improper  removal 
of  a  pauper  into  a  town  not  liable  for  his  support  is  actionable/''  and  the  district 
to  which  the  improper  removal  is  made  may  recover  from  the  removing  district 
the  necessary  expenses  of  maintenance  of  the  pauper  incurred  up  to  the  determi- 
nation of  the  appeal  from  the  undue  removal/^ 

P.  Bringing-PaupepIntoState,  County,  OP  Town  — 1.  Wrongful  Removal 
IN  General.  Some  statutes  make  the  removal  by  any  person  of  a  pauper  from  one 
town  or  county  to  another,  or  from  without  the  state  to  a  county  or  town  within 
the  state,  with  intent  to  u)ake  the  latter  chargeable  with  his  support,  actionable, 
and  also  prescribe  a  penalty  therefor.^" 

2.  Necessity  of  Intent  and  Knowledge.  The  penalty  for  bringing  a  pauper 
into  a  town  or  county,  imposed  by  statute,  cannot  be  recovered,  unless  the  act 
appears  to  have  been  done  with  the  intention  of  leaving  him  a  charge  and  burden 
upon  such  town  or  county.^'  ISTor  is  the  removing  of  a  pauper  from  one  town  or 
county  to  another  actionable  unless  it  is  done  with  the  intent  of  subjecting  such 
town  or  county  to  the  charge  of  supporting  him.^^  Even  where  a  person  brings  a 
pauper  from  any  place  out  of  the  state  into  a  town  or  county  within  it,  he  is 


46.  Luzerne  County  Cent.  Poor  Dist.  v. 
Pittston,  etc.,  Poor  Dist.,  7  Kulp  (Pa.) 
196. 

When  the  pauper  is  too  ill  to  be  moved  the 

receiving  district  is  liable  for  maintenance 
expenses  incurred  subsequent  to  the  obtaining 
of  the  order  of  removal.  In  re  Ross  Poor 
Dist.,  .3  Kulp  (Pa.)  198.  And  assumpsit  will 
lie  for  the  recovery  thereof.  Pavvlet  v.  Sand- 
gate,  19  Vt.  021. 

47.  Stratford  v.  Sanford,  9  Conn.  275, 
whether  it  make  a  difference  if  the  removal 
be  hona  -fide  or  inala  fide,  quaere.  Stratford 
V.  Sanford,  supra. 

That  the  presumption  is  that  the  order  of 
removal  was  obtained  bona  fide  see  Rouse  v. 
Moore,  18  Johns.  (N.  Y.)  407. 

48.  Kelly  Tp.  v.  Gregg  Tp.,  2  Pa.  Cas.  496, 
4  Atl.  732;  Huntingdon  Tp.  v.  New  Columbus 
Borough,  16  Wkly.  Notes  Cas.  (Pa.)  237; 
Williamsport  v.  Eldred  Tp.,  6  Wkly.  Notes 
Cas.  (Pa.)  188.  Compare  Rouse  v.  Moore, 
18  Johns.  (N.  Y.)  407,  holding  that  the  over- 
seers of  the  town  to  which  a  pauper  is  im- 
properly removed  cannot,  after  the  order  of 
removal  is  quashed,  maintain  an  action 
against  the  overseers  of  the  town  from  which 
he  was  removed,  to  recover  the  expenses  of 
his  maintenance;  tlie  presumption  being 
tliat  the  order  was  obtained  bona  fide,  and 
the  statute  not  making  it  the  duty  of  the 
oversc(^rs  of  tlie  poor  wiio  had  caused  the 
pauper  to  be  removed  to  another  town  to 
take  liini  back  at  their  own  cliarge.  And  see 
Ryetiate  r.  \Vardsl)oro,  3(1  Vt.  7-16. 

Demand  for  these  expenses  need  not  be 
made  at  i\w  tciin  of  court  wIumi  the  decree 
of  undue  removal  was  ontt^red.  Kelly  Tp. 
V.  Crcgg  Tj).,  2  Pa.  Cas.  4!)6,  4  Atl."  732; 
Tluntiiigdon  Tj).  v.  New  Columbus  lioi'ough, 
16  Not(!H  Cas.  (I'a.)  237;  Williamsport 

V.  I'Jidred  Tp.,  0  Wkly.  Notes  Cas.  (Pa.) 
IKH. 

Order  of  removal  vacated. —  Towns  may  re- 
cover for  money  piiid  to  other  towns  for  the 
Hn[)port  of  ])iiuperH,  upon  oidiM's  of  rcnioval 
afterward  vacated,  if  tli<!  amount  docH  not 
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exceed  the  expense  of  keeping  in  the  town 
procuring  the  removal.  St.  Johnsbury  v. 
Waterford,  15  Vt.  092. 

The  rule  of  damages  is  the  amount  neces- 
sarily and  in  good  faith  expended  in  sup- 
porting the  pauper  from  the  time  of  removal 
to  the  time  of  trial.  Stratford  v.  Sanford,  9 
Conn.  275. 

49.  Persons  wrongfully  brought  into  town 
as  subject  to  removal  see  supra,  III,  H,  2. 

Procuring  marriage  for  purpose  of  chang- 
ing settlement  as  causing  loss  or  change  see 

supra,  III,  F,  6. 

50.  See  cases  cited  infra,  III,  P,  2,  3. 

51.  Colorado. —  Pitkin  County  v.  Law,  3 
Colo.  App.  328,  33  Pac.  143. 

Maine. —  Sanford  v.  Emery,  2  Me.  5,  hold- 
ing that  such  intent  is  a  fact  to  be  found 
by  the  jury. 

Massachusetts. —  Sturbridge  v.  Winslow,  21 
Pick.  83;  Deerfield  v.  Delano,  1  Pick.  465 
(holding  that  no  penalty  can  be  recovered 
against  one  who  carried  a  poor  person  into 
a  town  with  an  honest  purpose  of  helping 
him  on  his  iournev)  ;  Greenfield  v.  Cushman, 
16  Mass.  393. 

IS^eio  Hampshire. —  Sullivan  County  r.  Graf- 
ton County,  55  N.  H.  339.  But  see  State 
V.  Cornish",  06  N.  H.  329,  21  Atl.  180,  11 
L.  R.  A.  191. 

New  York. —  Thomas  v.  Ross,  8  Wend.  672. 

Vermont. —  Wallingford  v.  Gray,  13  Vt. 
228. 

See  38  Cent.  Dig.  tit.  "  Paupers,"  §  134. 
Evidence  held  sufficient  to  show  intent  see 
Williams  v.  Franklin  (\)unty,  .39  HI.  21. 

52.  Livingston  County  v.  Oakland  County, 
Ml  Mich.  (!67,  lOl  N.  W.  978;  Foster  V. 
Cronkliite,  35  N.  Y.  139;  Bartlett  v.  Acker- 
man,  21  N.  Y.  Sui)pl.  53;  Coe  r.  Smith,  24 
Wend.  (N.  Y.)  341;  Barnct  r.  Whitcher,  60 
Vt.  170. 

Evidence  held  insufficient  to  show  intent 
see  llaniel,  r.  VVliitelier,  50  Vt.  170. 

Verdict  held  contrary  to  evidence  on  ques- 
tion of  intent  see  Woybridge  r.  Cushman,  64 
Vt.  415,  24  Atl.  IIM." 
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neither  subject  to  the  penalty,  nor  to  the  maintenance  of  the  pauper,  without  the 
existence  of  an  intent  to  cliarge  sucli  town  or  county .^^ 

3.  Remedies  —  a.  Penalty  —  (i)  G hounds  For  Lmposition.  The  penalty 
given  by  statute  for  bringing  a  pauper  into  a  town  or  county  witli  intent  to  make 
such  town  or  county  liable  for  his  support  is  incurred  as  well  by  bringing  such 
pauper  from  one  town  or  county  to  another  town  or  county  within  the  state  as 
by  bringing  him  from  without  the  state.^  In  some  jurisdictions  it  is  held  that 
no  penalty  can  be  recovered  for  bringing  a  person  to  his  domicile  and  usual  place 
of  abode,  or  to  the  place  of  his  settlement.^^  Under  other  statutes  the  penalty 
may  be  recovered  by  the  town  or  county  into  which  the  pauper  is  brought, 
although  the  pauper  had  his  settlement  in  such  town  or  county.^'' 

(ii)  Pebsons  Liable.  Statutes  subjecting  to  a  penalty  "  whoever  "  brings  a 
pauper  into  any  town,  etc.,  are  held  to  apply  to  public  officers  as  well  as  to  pri- 
vate individuals;^'''  but  the  penalty  cannot  be  recovered  against  an  officer  acting 
under  an  order  of  removal  regularly  made.''^  Carriers  of  passengers  are  within 
the  letter,  but  not  Avithin  the  spirit,  oi  the  statutes,  and  cannot  be  charged,  unless, 
in  bringing  paupers  into  a  town,  they  act  fraudulently.^^ 

(ill)  Parties.  When  no  mode  of  recovering  the  penalty  is  designated  and 
no  appropriation  made,  it  accrues  to  the  use  of  the  state  and  should  be  prosecuted 
iu  the  name  of  the  state."" 

b.  Damages  —  (i)  Form  of  Action.  The  removal  of  paupers  having  no  set- 
tlement in  the  state  from  the  town  in  which  they  reside  and  to  which  they  are 
chargeable  to  another  town,  thereby  throwing  the  burden  of  their  support  upon 
the  latter  town,  is  an  actionable  injury,  for  which  the  appropriate  remedy  is  an 
action  on  the  case."^  But  such  an  action  cannot  be  maintained  against  a  town  for 
neglect  or  breach  of  its  duty  whereby  its  paupers  stroll  into  another  town  in 
which  they  have  no  legal  settlement,  and  there  become  chargeable  to  the  latter."^ 
In  some  jurisdictions  an  action  for  damages  is  expressly  given  by  statute  against 
tlie  person  iinlawfully  bringing  a  pauper  into  a  town  or  couBty."^ 

(ii)  Measure  of  Pamages.  The  measure  of  damages  in  such  actions  is  the 
amount  necessarily  in  good  faith  expended  by  the  town  or  county  in  supporting 
the  pauper  from  the  time  of  his  removal  to  the  time  of  trial.^ 

4.  Evidence.  To  warrant  an  infliction  of  the  statutory  penalty  for  bringing 
poor  persons  from  one  town  or  county  to  another  with  intent  to  charge  the  latter 
town  or  county  with  their  support,  the  guilt  of  defendant  must  be  established 
beyond  a  reasonable  doubt.''^  But  a  statute  providing  that  a  person  so  removing 
a  pauper  shall  be  liable  to  pay  all  damages  for  his  support  accruing  to  the  town 


53.  Dyer  v.  Hunt,  5  N.  H.  401;  Coe  v. 
Smith,  24  Wend.  (N.  Y.)  341. 

54.  Tliomas  v.  Ross,  8  Wend.  (N.  Y.)  672. 

55.  Middleborough  v.  Clark,  2  Pick. 
(Mass.)  28;  State  v.  Benton,  18  N.  H.  47. 

56.  Winfield  v.  Mapes,  4  Den.  (N.  Y.) 
571;  Wevbridge  v.  Cushnian,  64  Vt.  415,  24 
Atl.  1114;  Dover  v.  Wheeler,  51  Vt.  160. 

57.  Pahner  v.  Wakefield,  102  Mass.  214; 
Newaygo  County  v.  Nelson,  75  Mich.  154,  42 
N.  W".  797 ;  Dover  v.  Wheeler,  51  Vt.  160. 

58.  Sturbridge  v.  Winslow,  21  Pick.  (Mass.) 
83;  Morgan  v.  Mead,  16  Vt.  644. 

59.  Thomas  v.  Eoss,  8  Wend.  (N.  Y.)  672. 

60.  Sturbridge  v.  Winslow,  21  Pick.  (Mass.) 
83. 

61.  Stratford  v.  Sanford,  9  Conn.  275; 
Pittstown  V.  Plattsburgh,  15  Johns.  (N.  Y.) 
436;  Sheldon  v.  Fairfax,  21  Vt.  102;  Char- 
lotte V.  Colchester,  20  Vt.  91,  holding  that 
the  remedy  in  such  case  is  not  by  obtaining 
an  order  of  removal  of  the  pauper  to  the 

[71] 


town  from  which  he  was  thus  fraudulently 
removed.  Compare  Crouse  v.  Mabbett,  11 
Johns.  (N.  Y.)  167. 

An  action  of  assumpsit  cannot  be  main- 
tained in  such  a  case.  Brooks  v.  Bead,  13 
Johns.  (N.  Y. )  380;  Putney  v.  Dummerston, 
13  Vt.  370. 

62.  Chelsea  v.  Washington,  48  Vt.  610. 

63.  Marshfield  v.  Edwards,  40  Vt.  245 
(holding  likewise  that  in  an  action  for  dam- 
ages, under  Gen.  St.  c.  20,  §  31,  for  trans- 
porting an  indigent  person  from  one  town  to 
another  with  an  intent  to  make  the  latter 
liable  for  his  support,  it  is  no  defense  to 
show  that  the  pauper  had  a  settlement  in 
another  town  in  the  state  and  that  his  father 
had  property  and  was  able  to  support  him)  ; 

•  Barnet  v.  Rav,  33  Vt.  205. 

64.  Stratford  v.  Sanford,  9  Conn.  275. 

65.  Barnet  v.  Ray,  33  Vt.  205. 

Evidence  held  insufficient  to  support  judg- 
ment see  Harding  v.  People,  34  111.  App.  617. 

[III.  P.  4] 
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into  which  the  removal  is  made  is  merely  remedial,  and  no  such  strictness  of 
proof  is  requisite  for  a  recovery  therennder.^^ 

IV.  SUPPORT,  Services,  and  Expenses/^ 
A.  Compelling'  Support  by  Relatives  —  l.  Liability  For  Support  —  a. 
Nature  and  Extent  —  (i)  In  General.  At  common  law  the  duty  of  a  person  to 
support  even  his  natural  relations  is  of  imperfect  obligation  only,  and  cannot  be 
enforced.''^  Beyond  this  the  liability  is  created  by  statute,  and  is  enforceable 
only  pursuant  to  the  statutory  provisions.^^  Such  statutes  in  nearly  every  juris- 
diction require  kindred  by  consanguinity  in  a  certain  degree,  who  are  of  sufficient 
ability,  to  contribute  to  tlie  support  of  paupers.™  The  provisions  of  the  statute 
are  entirely  prospective,'''  and  become  operative  when  the  necessity  of  providing 
for  a  pauper  by  the  town  in  default  of  other  means  arises,  and  is  not  delayed 
until  the  town  has  actually  furnished  necessaries.'^  Such  a  statute  does  not 
embrace  an  illegitimate  child  who  has  become  chargeable  as  a  pauper,  but  only 
the  family  relation  as  constituted  and  recognized  by  law.''^  Funeral  expenses,** 
and  necessary  expenses  incurred  during  the  sickness,''^  are  within  a  statute  requir- 
ing persons  to  "  relieve  and  maintain  "  indigent  relatives. 

(ii)  Mann'er  of  Support.  When  an  order  is  made  requiring  a  relative  of  a 
person  to  support  him,  and  fixing  a  sum  to  be  paid  weekly,  the  relative  may  pro- 
vide for  the  support  of  the  pauper  at  such  place  and  in  such  manner  as  he  shall 
deem  proper,  provided  the  place  and  manner  are  approved  by  the  overseer,  and 
it  is  not  until  he  has  neglected  or  refused  to  do  this  that  he  is  liable  for  the  sum 
directed  to  be  paid.'*^  The  right  of  the  relative  to  determine  the  place  and  mfin- 
ner  of  support  is  unrestricted,  except  that  they  must  be  such  as  the  overseers  or 
the  superintendent  approve." 

(ill)  ^-s  Dependent  on  Ability.  Persons  of  the  requisite  kinship  may  be 
cliarged  with  the  support  of  their  relatives  only  where  they  are-  of  sufficient 
ability.'^  In  interpreting  the  words  "sufficient  ability,"  as  used  in  the  statutes, 
each  case  of  the  kind  must  depend  upon  its  own  special  circumstances,  and  to  a 
large  extent  also  upon  the  discretion  of  the  court.™  It  is  to  be  judged  of  with 
reference  to  the  existing  state  of  things,  and  to  the  present  state  of  defendant's 
property  and  debts,  his  income  and  probable  earnings,  and  his  present  reasonable 
expenses;^"  and  liability  is  not  to  be  restricted  to  such  persons  only  as  have  a 
surplus  income  over  and  above  their  own  reasonable  maintenance  according  to 


66.  Barnet  v.  Ray,  33  Vt.  205. 

67.  Constitutional  and  statutory  provisions 
see  supra,  1,  B. 

For  matters  relating  to  maintenance  and 
care  of  paupers  in  prisons  see  Prisons. 

For  matters  relating  to  maintenance  and 
care  of  paupers  in  reformatories  see  IV,  L. 

68.  Newtown  v.  Danbury,  3  Conn.  553; 
Wetliersliclil  v.  Montaf^uc,  3  Conn.  507;  Daw- 
son V.  Dawson,  12  Iowa  512;  Multnoniali 
County  V.  Faling,  40  Orcg.  (i03,  01  Pac.  21. 

69.  Newtown  v.  Danbury,  3  Conn.  553; 
VVetlieislicld  v.  Montague,  3  Conn.  507; 
DawHoii  i\  Dawson,  12  Iowa-  512;  Belknap  V. 
Wliitiiiiic,  43  Oieg.  75,  72  Pac.  580. 

70.  S(!0  cases  eited  infra,  this  Boction  a, id 
IV,  A,  1,  a,  (II),  (in),  b,  c. 

71.  Newton  r.  Danbury,  3  Conn.  553; 
Wctlieislield  /).  Montague,  3  (!onn.  507;  Daw- 
Hon  V.  DiiwMon,  12  lowii  512. 

72.  VValhridge  i\  VValbridge,  40  Vt.  017. 

73.  Ifinini  Pierce,  45  Me.  307,  71  Am. 
Dee.  555;  Direetors  /'.  lliektniiii,  1  Pn.  Dist. 
404. 

74.  Hoberfs  Kstiite,  2  Pa.  Co.  Ct.  047. 
[Ill,  P.  4J 


75.  Robert's  Estate,  2  Pa.  Co.  Ct.  647. 

76.  Duel  V.  Lamb,  1  Thomps.  &  C.  (N.  Y.) 
66. 

77.  Duel  V.  Lamb,  1  Tliomps.  &  C.  (N.  Y.) 
66. 

78.  Fitzgerald  v.  Donoher,  48  Nebr.  852,  07 
N.  W.  880  (holding  tliat  under  the  Nebraska 
statute  providing  tliat  the  support  of  a  de- 
pendent poor  parent  devolves  upon  the  chil- 
dren if  they  or  cither  of  them  be  of  sufficient 
ability,  tlie  question  of  a  child's  liability  for 
the  support  of  tlio  parent  depends  not  upon 
his  age,  but  upon  his  ability)  ;  Durfey  V. 
Sontli  Burlington,  05  Vt.  412,  26  Atl.  587. 

79.  Teiu])]eton  v.  Rtratton,  128  Mass.  137; 
Dover  /■.  MeMnrphy.  4  N.  H.  158. 

80.  Tenn)leton  v.  Stratton,  128  Mass.  137; 
Colebrook  i\  Stewartstown,  30  N.  II.  0.  (14 
Am.  Dee.  275. 

It  is  not  necessary  that  a  person  be  in  a 
state  of  aOluence  in  orchn-  to  be  liabUi  for  the 
support  of  a  pM.U])er  relative;  it  is  siillicieiit 
that  lie  has  the  ability  to  labor  and  support 
him.  Berniulns  r.  Williamson,  I  Wheel.  Or. 
(N.  Y.)  234. 
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their  respective  stations  and  needs.^'  If,  in  the  present  state  of  his  family  and 
means,  one  cannot  afford  the  assistance  without  reducing  his  property  below  the 
amount  required,  with  his  labor,  to  afford  a  comfortable  support  for  his  family, 
he  is  not  to  be  deemed  a  person  of  sufficient  ability  within  the  meaning  of  the 
statute.^^  Yet  if  the  required  contribution  would  not  cause  present  deprivation 
of  reasonable  and  comfortable  support  of  defendant  and  his  family,  or  interfere 
with  the  fulfilment  of  his  obligations  to  others,  the  fact  that  sucli  contribution 
might  impair  his  capital  is  not  of  itself  a  sufficient  reason  why  sucli  contribution 
should  not  be  ordered.^^ 

b.  Persons  Liable.^^  A  statute  requiring  kindred  who  are  of  sufficient  ability 
to  contribute  to  the  support  of  paupers  applies  to  blood  relations  only  and  not  to 
relations  by  affinity.^^  In  some  jurisdictions  grandparents,  if  of  sufficient  ability, 
are  made  liable  for  the  support  of  grandchildren,^^  and,  under  like  circumstances, 
grandchildren  are  made  liable  for  the  support  of  their  grandparents.^^ 

c.  Exemption  Fpora  Liability.  In  some  jurisdictions  bad  conduct  on  the  part 
of  the  pauper  will  exempt  relatives  otherwise  liable  fi'om  the  duty  to  support  such 
pauper.^  A  statute  thus  providing  does  not  contemplate  remote  acts  of  indis- 
cretion, or  inability  of  such  pauper  to  deal  wisely  in  business  affairs,  but  bad  con- 
duct involving  some  element  of  moral  delinquency,  occasioning  his  poverty.^^ 
The  bad  conduct  must  also  have  an  immediate  bearing  upon,  and  be  the  material 
and  proximate  cause  of,  the  poverty  of  such  poor  person.^" 

2.  Proceedings  to  Compel  Support  —  a.  Mode  of  Compelling  Support  —  (i)  In 
General.    In  some  jurisdictions  the  statute  provides  for  a  summary  proceeding 


81.  Templeton  v.  Stratton,  128  Mass.  137. 

82.  Colebrook  v.  Stewartstown,  30  N.  H. 
9,  64  Am.  Dec.  275;  Dover  McMurphy,  4 
N.  H.  158;  Bradford  County  v.  Case,  2  Pa. 
Co.  Ct.  644  (holding  tliat  the  court  will  not 
order  a  parent  wlio  is  old  and  helpless  to 
support  his  child  who  is  an  insane  pauper, 
where  the  eflfect  would  be  to  pauperize  the 
parent  by  using  up  his  entire  property  in  a 
few  years)  ;  East  Greenwich  v.  Card,  1  R.  I. 
409. 

83.  Templeton  v.  Stratton,  128  Mass.  137. 
Compare  Colebrook  v.  Stewartstown,  30  N.  H. 
9,  C4  Am.  Dee.  275. 

84.  Parent  and  child  see  Paeent  and 
Child,  29  Cyc.  1005  et  seq. 

85.  Newtown  v.  Danbury,  3  Conn.  553; 
Farr  v.  Flood,  11  Cush.  (Mass.)  24;  Man- 
chester V.  Riipert,  6  Vt.  291;  Rex  v.  Kempson, 
1  Bott  P.  L.  373. 

A  father-in-law  is  not  bound  to  maintain 
his  son's  wife.  Manchester  v.  Rupert,  6  Vt. 
291;  Rex  V.  Benoire,  2  Ld.  Raym.  1454;  Rex 
V.  Dempson,  Str.  955. 

A  son-in-law  is  not  liable  for  the  support 
of  his  vrife's  parents  (Sherman  v.  Nichols,  1 
Root  (Conn.)  250;  Mack  v.  Parsons,  Kirby 
(Conn.)  155,  1  Am.  Dec.  17;  Johnson  v.  Bal- 
lard, 11  Rich.  (S.  C.)  178;  Poor  Com'rs  v. 
Gansett,  2  Bailey  (S.  C.)  320,  23  Am.  Dec. 
139;  Rex  V.  Munden,  Str.  190),  or  grand- 
parents (Chesterfield  v.  Hart,  Smith  (N.  H.) 
350). 

A  stepfather  is  not  bound  to  maintain  his 

wife's  children  by  a  former  husband.  Tubb 
V.  Harrison,  4  R.  118;  Cooper  v.  Martin, 
4  East  76. 

_A  nephew  is  not  liable  for  the  support  of 
his  uncle.  Dawson  v.  Dawson,  12  Iowa 
512. 

86.  Kiser  v.  Frankfort  Tp.,  3  N.  J.  L.  410; 


Duffey  V.  Duflfey,  44  Pa.  St.  399 ;  Guardians 
of  Poor  V.  Smith,  6  Pa.  L.  J.  433,  4  Pa.  L.  J. 
Rep.  60;  Matter  of  Whiting,  3  Pittsb.  (Pa.) 
129;  Bevan  v.  Macmahon,  5  Jur.  N.  S.  686, 
28  L.  J.  P.  &  M.  127,  2  L.  T.  Rep.  N.  S.  255, 
2  Swab.  &  Tr.  58,  8  Wkly.  Rep.  453. 

In  Iowa,  under  Code,  §  2217,  a  grandparent 
is  only  liable  for  the  support  of  his  grand- 
children in  the  absence  or  inability  of  a 
nearer  relative,  and  a  grandfather  is  not 
liable  to  support  his  grandchildren  without 
proof  tliat  their  father,  who  is  accessible,  is 
unable  to  support  them.  Monroe  County  V. 
Abegglen,  (Iowa  1905)  105  N.  W.  350. 

87.  Wethersiield  v.  Montague,  3  Conn. 
507;  Chesterfield  v.  Hart,  Smith  (N.  H.) 
350;  Ex  p.  Hunt,  5  Cow.  (N.  Y.)  284  (hold- 
ing that  the  statute  extends  to  the  case  of 
maternal  grandparents)  ;  Smith  v.  Palmyra 
Tp.,  2  Walk.  (Pa.)  342. 

88.  Mower  County  v.  Robertson,  79  Minn. 
357,  82  N.  W.  666;  Morris  v.  Edmonds,  18 
Cox  C.  C.  627,  77  L.  T.  Rep.  N.  S.  56; 
Mitchell  V.  Torrington  Union,  61  J.  P.  498, 
76  L.  T.  Rep.  N.  S.  724,  husband  not  liable 
to  maintain  adulterous  wife. 

Wife  leaving  husband. —  Where  the  wife 
left  her  husband  a  month  after  marriage  on 
account  of  his  using  obscene  and  abusive 
language  to  her,  it  was  held  that  the  magis- 
trate should  not  have  granted  an  order  of 
maintenance  without  first  deciding  whether 
the  wife's  refusal  to  return  to  her  husband 
was  reasonable.  Fordham  v.  Young,  53  J.  P. 
133. 

89.  Mower  County  v.  Robertson,  79  Minn. 
357,  82  N.  W.  666. 

90.  Mower  County  v.  Robertson,  79  Minn. 
357,  82  N.  W.  666. 

91.  Actions  to  recover  for  supplies  and  ex- 
penditures see  infra,  IV,  N,  1. 
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to  obtain  an  order  compelling  the  kindred  of  a  person  who  has  become,  or  is  liable 
to  become,  a  public  charge,  to  furnish  the  necessary  support.'-*^  To  fix  liabilitj 
against  a  delinquent  relative,  it  is  necessary  that  an  order  be  made  by  the  couit 
directing  him  to  discharge  the  duty  imposed  upon  him  and  that  sncii  direction 
has  been  ignored .^^ 

(ii)  Br PisqviRiNQ  Bond.  Unless  authority  therefor  is  expressly  given  by  stat- 
ute,^^  tlie  court  cannot  require  the  relative  who  is  directed  to  maintain  the  poor 
person  to  enter  into  bond  for  the  performance  of  the  order.'''^  A  bond  executed  to 
a  poor  district,  conditioned  to  indemnify  it  against  the  maintenance  of  a  person 
who  has  a  legal  settlement  in  sucli  district,  whether  he  be,  or  be  likely  to  become, 
chargeable  or  not,  is  a  legal  contract,^''  and  not  witliout  consideration.*' 

(ill)  Seizure  of  Property  of  Person  Liable  For  Support.  In  one  juris- 
diction at  least  the  statute  provides  for  the  issuance  by  magistrates,  upon  the 
application  of  the  overseers  of  the  poor,  of  a  warrant  for  the  seizure  of  the  per- 
sonal property  of  a  person  alleged  to  have  absconded  leaving  a  wife  or  children 
chargeable  to  the  public,  and  for  the  sale  from  time  to  time  of  such  property,  and 
the  a])plication  of  the  proceeds  of  such  sale  toward  the  maintenance  of  the  wife 
or  children  of  the  person  so  absconding.*^ 


Liability  of  pauper  and  pauper's  estate  see 

infra,  IV,  D. 

92.  See  the  statutes  oJ  the  various  states. 
And  see  the  f  onovviug  cases : 

Illinois. —  Rogers  v.  Rogers,  51  111.  App. 
683. 

Iowa. —  Boone  County  ».  Ruhl,  9  Iowa 
276. 

Maine. —  Calais  v.  Bradford,  51  Me.  414. 

Massachusetts. —  South  Reading  v.  Hutchin- 
son, 10  Allen  68. 

Neio  Jersey. — Ackerman  v.  Aekerman,  55 
N.  J.  L.  422,  27  Ail.  807, 

Neio  Forfc.— Tillotson  v.  Smith,  12  N.  Y. 
St.  331. 

Pennsylvania. —  In  re  James,  116  Pa.  St. 
152,  9  Atl.  170. 

Sec  38  Cent.  Dig.  tit.  "  Paupers,"  §  148. 

93.  Multnomah  County  v.  Paling,  49  Oreg. 
603,  91  Pae.  21 ;  Paling  v.  Multnomah  County, 
46  Oreg.  400,  80  Pae.  1009. 

94.  Breiclielbiel  v.  Powles,  15  N.  Y.  Suppl. 
405. 

A  provision  of  statute  giving  to  a  court 
power  to  levy  by  its  process  a  given  siun  for 
failui'C!  of  the  kindred  of  a  pauper  to  obey  an 
order  of  such  court  requiring  them  to  main- 
tain him  does  not  authorize  the  court,  in 
sucli  ease,  to  demand  eeciu-ity  for  non-com- 
pliance with  its  order.  Diei-kes  r.  Philadel- 
phia, 93  Pa.  St.  270. 

95.  Ackerman  v.  Ackerman,  55  N.  J.  L. 
422,  27  Atl.  S07. 

Taking  bond  voluntarily  given. — Although 
a  town  may  not  liavc  power  Lo  com])!'!  sccii- 
rity,  yet  it  may  take  a  b(md,  voluniarily 
given,  conditioned  to  save  sucli  town  harni- 
IcHM  fiorn  the  Hn|)])ort  of  certain  persons, 
named  in  snt^li  bond.  Pawlet  v.  Strong,  2  Vt. 
442. 

96.  WilliHion  r.  Wliile,  11  Vt.  40;  Pawlet 
11.  Strong,  2  112. 

Construction. —  A  hmuX  given  l-o  a  poor  dis- 
friel,  wliieii  contiiinH  an  iindcrliiking  dial  a. 
<'er(iiin  poor  person  Hliall  not  in  (in(^  yeai'  be- 
come cliargnaliie  on  Die  diHtriet  and,  in  case 
of  failure,  to  pay  tiie  diHtriet  a  ccn'taiu  Huni, 
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is  a  bond  of  indemnity  only,  and  the  district 
can  recover  thereon  only  such  sum  as  it  has 
paid  out  on  account  of  the  poor  person. 
Breichelbiel  v.  Powles,  15  N.  Y.  Suppl.  465. 

97.  Williston  v.  White,  11  Vt.  40. 

98.  See  N.  Y.  Laws  (1878),  c.  304.  And 
see  People  v.  Triangle,  23  Barb.  (N.  Y.)  236 
{lolding  that  under  a  provision  in  the  act 
that  the  jDroperty  seized  under  the  warrant 
and  the  inventory  thereof  shall  be  returned  to 
the  court  of  general  sessions,  and  the  said 
court,  upon  inquiring  into  the  facts  and  cir- 
cumstances, may  confirm  the  said  warrant 
and  seizure,  or  may  discharge  the  same,  it 
is  not  sufficient  that  the  court  is  satisfied 
that  a  warrant  has  been  issued,  the  property 
seized,  and  an  inventory  made,  but  an  inquiry 
into  the  merits  of  the  case  must  be  made)  ; 
DoAvning  v.  Rugar,  21  Wend.  (N.  Y.)  178, 
34  Am.  Dec.  223  {holding  that  on  an  appli- 
cation for  a  warrant  against  a  person  alleged 
to  have  absconded  leaving  a  wife  and  children 
chargeable  to  the  public,  the  wife  of  sucli 
person  is  not  a  competent  witness  to  prove 
the  fact). 

The  warrant  issued  by  the  magistrates 
should  direct  the  overseers  of  the  poor  dis- 
trict to  make  an  inventory  of  the  property 
taken  by  them,  aiul  retiu'n  it  with  their  pro- 
ceedings to  th(>  next  court  of  sessions  of  the 
county.  Boui-geois'  Case,  7  Abb.  N.  Cas. 
(N.  Y.)  2<i(). 

The  order  of  the  court  of  sessions  confirm- 
ing the  warrant,  and  ratifying  the  seizure  of 
a.  deposit  oF  defendant  in  a  savings  bank,  may 
direct  the  overseers  of  the  ])oor  district  to 
pay  out  of  the  money  seized  a  s])ecitied  sum 
to  the  wife,  for  (he  mainlenance  of  herself 
and  her  children.  l?(nirgeois'  Ciase,  7  Abb. 
N.  Cms.  (N.  Y.)  200. 

What  property  may  be  seized. —  On  proof 
that  a  linsband  has  abandoned  his  wife  and 
fajnily,  and  tliai  tlu>y  are  likely  to  becunnc*  a 
charge  upon  tti<'  i)id)lic  f<n'  support,  a  police 
JuHlice  may  issini  a  wari'ant  to  (he  ('(nntnis- 
Hion(>r  of  eliarities  and  eorre('(  iims,  direedng 
him  to  seize  any  money  of  the  husband  on 
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b.  Persons  Entitled  to  Maintain  Proceedings.  In  one  jurisdiction  at  least  the 
statute  provides  tluit  the  proceednigs  may  be  instituted  by  any  person  having  an 
interest  in  the  support  of  the  poor  person  named."^  Where  tire  statute  does  not 
provide  the  manner  in  which  the  action  of  the  court  shall  be;  invoked,  it  may 
properly  be  done  by  complaint  or  petition  of  the  overseer  of  the  poor  of  the  dis- 
trict liable  to  support  the  pauper ;  ^  but  if  it  acts  upon  a  petition  showing  juris- 
diction to  make  an  order,,  its  action  will  not  be  invalidated  because  the  petition 
was  presented  by  the  pauper.-  In  one  jurisdiction  at  least  the  statute  provides 
that  the  proceedings  shall  be  brought  in  tlie  name  of  the  city  or  town  where  the 
poor  person  has  a  legal  settlement,  by  their  proper  officers.^  Where  the  statute 
declares  the  application  may  be  made  by  any  person  having  an  interest  in  the 
poor  person,  but  is  silent  as  to  the  kind  or  extent  of  the  interest,  the  application 
may  be  made  by  such  poor  person  himself.'^  A  statute  empowering  a  poor  dis- 
trict, that  performs  its  duty  of  relieving  a  poor  person,  to  enforce  the  liability  of 
his  kindred,  does  not  authorize  a  volunteer  to  enfoi-ce  it.^  By  statute  in  some 
jurisdictions  the  right  to  institute  the  proceedings  is  given  to  any  kindred  who 
shall  have  been  at  any  expense  for  the  relief  and  support  of  the  poor  person." 

e.  Jurisdiction.  The  jurisdiction  of  summary  proceedings  to  compel  the 
kindred  of  a  poor  person  to  contribute  to  his  support  is  dependent  upon  statute.' 

d.  Notice  and  Opportunity  to  Be  Heard.  The  kindred  against  whom  the  order 
is  applied  for  must  have  notice  of  the  application  and  a  reasonable  opportunity 
to  be  heard  ;^  and  where  the  statute  is  silent  on  the  subject  of  the  manner  of  giv- 
ing notice,  it  may  be  made  by  summons  or  rule  to  show  cause.^ 

e.  Petition  or  Complaint.  The  petition  or  complaint  should  of  course  aver 
all  the  essential  jurisdictional  facts.^°  When  the  act  provides  that  a  person  pre- 
senting a  petition  must  have  an  interest  in  the  support  of  a  poor  person,  but  is 
silent  as  to  the  kind  or  extent  of  the  interest,  a  petition  is  fatally  defective  which 
fails  to  aver  that  the  person  making  it  has  any  interest  in  the  support  of  the 


deposit  in  any  savings  bank  of  the  county. 
Bourgeois'  Case,  7  Abb.  N.  Cas.  (N.  Y.)  260. 
Under  an  old  statute  in  Pennsylvania  relat- 
ing to  the  seizure  of  property  of  a  person 
absconding  and  leaving  his  wife  and  children 
likely  to  become  a  charge  on  the  public,  it 
was  held  that  the  share  of  the  person  so 
absconding,  as  distributee  in  a  decedent's 
estate,  could  be  attached.  Philadelphia  v. 
Brennan,  5  Pa.  Dist.  116. 

Form  of  warrant  see  Bourgeois'  Case,  7 
Abb.  N.  Cas.  (N.  Y.)  260. 

Form  of  inventory  and  return  see  Bour- 
geois' Case,  7  Abb.  N.  Cas.  (N.  Y.)  2C0. 

Form  of  order  confirming  warrant  and 
ratifying  seizure  of  property  see  Bourgeois' 
Case,  7  Abb.  K  Cas.  (N.  Y.)  260. 

99.  See  In  re  James,  116  Pa.  St.  152,  9 
Atl.  170,  holding  that  where  the  statute  pro- 
vides that  the  proceedings  may  be  instituted 
by  any  person,  having  an  interest  in  the  poor 
person  named,  but  is  silent  as  to  the  kind  or 
extent  of  the  interest,  it  must  appear  that  the 
person  instituting  tlie  proceedings  has  some 
interest  in  the  poor  person. 

1.  Ackerman  v.  Aekerman,  55  N.  J.  L. 
422,  27  Atl.  807. 

The  statute  in  terms  prescribes  that  the 
complaint  is  to  be  filed  by  the  state's  attorney 
for  the  county,  or  by  the  overseers  of  the 
poor  of  the  town  or  precinct  where  the  poor 
person  has  his  lesal  settlement.  People  v. 
Hill,  163  Ilk  186,  46  N.  E.  796,  36  L.  R.  A. 
634. 


Rule  in  New  York. —  Proceedings  are  prop- 
erly brouglit  by  the  superintendent  of  the 
poor  in  counties  where  all  the  poor  are  a 
charge  upon  the  county  in  the  first  instance. 
Stone  V.  Burgess,  2  Lans.  439.  But  where 
the  support  of  poor  persons  is  a  charge  on 
the  town  until  their  removal  to  the  county 
poorhouse,  the  application  is  properly  made 
by  the  overseers  of  the  poor  of  the  town,  and 
not  the  superintendent  of  the  poor  of  the 
county.    Tillotson  v.  Smith,  12  N.  Y.  St.  331. 

2.  Ackerman  v.  Ackerman,  55  K.  J.  L. 
422,  27  Atl.  807. 

3.  Calais  v.  Bradford,  51  Me.  414;  Hiram 
?\  Pierce,  45  Me.  367,  71  Am.  Dec.  555;  Bridg- 
ton  V.  Bennett,  23  Me-.  420. 

4.  In  re  James,  116  Pa.  St.  152,  9  Atl. 
170;  O'Connors  Appeal,  104  Pa.  St.  437. 

5.  Gray  v.  Spalding,  58  K  H.  345. 

6.  Walbridge  v.  Walbridge,  46  Vt.  617. 

7.  See  Smith  v.  Palmyra  Tp.,  2  Walk. 
(Pa.)  342;  Darlington  v.  Darlington,  5  Pa. 
Co.  Ct.  132,  holding  that  the  statute  eon- 
templates  application  to  the  court  of  quarter 
sessions  and  confers  no  jurisdiction  on  the 
common  pleas. 

8.  Ackerman  v.  Ackerman,  55  N.  J.  L. 
422,  27  Atl.  807;  Kiser  Franldort  Tp.,  3 
N.  J.  L.  410.  See  also  Faling  v.  Multnomah 
County,  46  Oreg.  460,  80  Pac.  1009. 

9.  Ackerman  v.  Ackerman,  55  N.  J.  L. 
422,  27  Atl.  807. 

10.  Walker  Tp.  v.  Knisely,  17  Pa.  Super. 
Ct.  415.  ■ 
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poor  person  named."  Unless  the  duty  to  make  a  demand  on  defendant  is 
imposed  by  statute,  no  demand  by  the  pauper,  or  any  one  in  his  belialf,  need  be 
alleged.^^  A  petition  alleging  that  defendant  is  of  sufficient  ability  to  relieve  and 
maintain  a  poor  person  is  sufficient ;  it  need  not  set  forth  in  detail  the  income  and 
property  of  defendant.^^  A  complaint  which  charges  failure  to  support  a  poor 
person  "  then  and  there  being  a  pauper,"  sufficiently  avers  that  sucli  person  is  or 
will  be  a' charge  on  the  poor  district.^*  It  is  a  sufficient  allegation  that  the  poor 
district  has  incurred  expenses,  where  the  complaint  sets  forth  that  the  poor  person 
has  been  supported  by  the  complainant  district  since  a  certain  day  named  therein.^' 

f.  Order  For  Relief  —  (i)  Bequisites.  The  order  or  decree,  to  be  valid,  must 
be  complete  in  itself  and.  self-sustaining.^^  The  order  for  relief  must  declare  and 
adjudge  the  existence  of  the  statutory  grounds  for  its  existence."  Tlie  order 
must  in  its  provisions  as  to  relief  and  maintenance  strictly  follow  the  statute 
which  is  its  foundation.^^  Thus  an  order  is  fatally  defective  for  failure  to  direct 
the  manner  of  relief  and  maintenance,  as  required  by  tlie  statute.^^  Likewise  an 
order  is  invalid  if,  when  not  so  authorized  by  the  statute,  it  directs  jDayment  of  a 
given  sum,^°  or  fixes  the  place  or  manner  of  support,^^  or  embraces  several  poor 
persons  in  a  joint  provision.^^ 

(ii)  Enforcement.  When  the  statute  directs  that  the  sum  ordered  to  be  paid 
shall  be  levied  by  the  process  of  the  court  issuing  the  order,  and  prescribes  no 
other  or  further  remedy  for  its  enforcement,  it  cannot  be  enforced  by  attachment 
and  commitment.^^ 

(ill)  Appeal  From.  Unless  expressly  given  by  statute,^*  the  right  to  appel- 
late review  does  not  exist  in  proceedings  of  tliis  character.^^  A  defendant  present 
on  the  hearing  of  the  application  and  consenting  to  the  making  of  the  order  will 


11.  In  re  James,  116  Pa.  St.  152,  9  Atl. 
170. 

12.  People  V.  Hill,  163  111.  186,  46  N.  E. 
796,  36  L.  R.  A.  634. 

13.  Walker  Tp.  v.  Knisely,  17  Pa.  Super. 
Ct.  415. 

14.  People  V.  Hill,  163  111.  186,  46  N.  E. 
796,  36  L.  R.  A.  634. 

15.  Hiram  v.  Pierce,  45  Me.  367,  71  Am. 
Dec.  555. 

16.  O'Connor's  Appeal,  104  Pa.  St.  437. 
Because  but  two  out  of  five  children  of  a 

poor  person  are  directed  to  furnish  his  sup- 
port, tlie  order  is  not  invalid ;  nor  is  it  in- 
valid because  the  children  are  directed  to 
contribute  to  the  support  in  unequal  amounts. 
State  V.  Burgess,  2  Lans.  (N.  Y.)  439. 

Specifying  names  of  kindred  and  appor- 
tioned sums. — An  order  requiring  members 
of  a  poor  person's  family  to  pay  a  certain 
sum  per  week  for  liis  support  should  specify 
the  names  of  each  such  person,  and  the  ap- 
portioned sum  each  is  required  to  pay  for 
.such  ))Ui'posn.  O'Connor's  Appeal,  104  Pa.  St. 
437,  holding  further  that  an  order  that  A.  & 
J3,  "  and  the  other  adult  children  of  the 
petition<M'  "  shall  pay  a  stated  sum  per  week 
for  Riieh  pui  pose  is  too  vagiin  and  uncertain 
to  be  sclf-siiHlniiiing,  and  will  be  reversed. 

Option  to  support. —  The  order  is  not  void 
lK'canH(^  it  gives  no  ojjtiou  to  the  redatives  to 
support  the  jjoor  ])erHon  or  pay  the  amount 
[jrovided,  but,  this  is  at  most  an  irr(!gularity, 
not  Hnbjr'ct  to  eollaiernl  altiwtk.  Aldridge 
VValiceri  7.'!  Ihin  (N.  Y.)  2S1,  20  N.  Y.  Supjd. 
29(1. 

17.  Meeker  r.  Meeker,  61  N.  J.  L.  1-16,  38 
Atl.  7-11). 


18.  Meeker  v.  Meeker,  61  N.  J.  L.  146,  38 
AtL  749. 

19.  Meeker  v.  Meeker,  61  N.  J.  L.  146,  38 
Atl.  749. 

20.  Meeker  v.  Meeker,  61  N.  J.  L.  146,  38 
Atl.  749. 

21.  Duel  V.  Lamb,  1  Thomps.  &  C.  (N.  Y.) 
66;  Weaver  v.  Benjamin,  IS  N.  Y.  Suppl. 
630. 

22.  Meeker  v.  Meeker,  61  N.  J.  L.  146,  38 
Atl.  749. 

23.  In  re  James,  116  Pa.  St.  152,  9  Atl. 
170;  Dierkes  v.  Philadelphia,  93  Pa.  St. 
270. 

24.  Tillotson  v.  Smith,  12  N.  Y.  St. 
331. 

25.  Ex  p.  Pierce,  5  Me.  324;  Nantucket 
V.  Cotton,  14  Mass.  243 ;  Eaton  V.  Williams, 
51  Wis.  99,  7  N.  W.  838;  Pvcg.  v.  London 
Justices,  [1900]  1  Q.  B.  438,  64  J.  P.  357, 

09  L.  J.  Q.  B.  304,  82  L.  T.  Rep.  N.  S.  296, 
48  Wkly.  Rep.  319. 

No  appeal  on  the  merits  lies  from  the  order 
directing  a  r(-hilive  to  support  a  jiauper, 
under  the  Pennsylvania  statute  (Lampiter 
Tp.  v.  Lancaster,  2  Yeates  (Pa.)  164;  Walker 
Tp.  r.  Knisely,  17  Pa.  Super.  Ct.  415)  ;  but 
in  such  a  case  an  apjieal  is  only  tantanioiuit 
to  a  certiorari  to  review  the  record  (Walker 
T)).  r.  Kniselv,  supra) .  See  also  In  re  James. 
110  Pa.  St.  152,  9  Atl.  170. 

As  to  costs. —  Upon  a  complaint  to  com- 
])el  kindred  of  a.  poor  person  lo  contribute  to 
his  sujiport,  the  su])erior  court  has  a  dis- 
(^r(^tionary  ])ower,  under  C!en.  St.  c.  70,  §  11, 

10  award  costs,  and  no  ap])eiil  li(>s  from  its 
decision.  South  Reading  c.  llutciiinson,  10 
Allen  (Mass.)  (18. 
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not  on  appeal  be  allowed  to  object  that  the  person  making  the  application  is  not 
the  proper  part}'.^® 

g.  Costs.  Tlie  right  of  the  successful  party  to  costs  in  proceedings  of  this 
character  depends  entirely  upon  the  statute  and  unless  authority  therefor  can 
be  found  in  the  statute,^  it  is  erroneous  for  tlie  court  to  award  costs.^^  An  action 
of  debt  lies  to  recover  the  costs  awarded  on  granting  an  order  against  the  kindred 
of  a  poor  person  for  his  support.^" 

B.  Support  of  Pauper  Slaves.^^  Prior  to  the  abolition  of  slavery  in  the 
United  States,  tiie  statutes  in  most  jurisdictions  made  a  master  liable  for  the 
maintenance  of  decrepit  slaves,  or  tliose  manurnitted,  who  thereafter  became 
paupers.^^  His  personal  representatives  were  also  liable,^^  and  his  heirs,^*  to  the 
value  of  the  real  estate  descended.^^  But  it  seems  tliat  a  bona  fide  purchaser  of 
such  real  estate  without  notice  was  not  liable.^^  The  town  where  the  emancipated 
shive  belonged,  or  had  a  settlement,  was  the  town  empowered  to  recover  from 
the  master,  or  his  heirs,  executors,  or  administrators,  for  expenditures  incurred  for 
tlie  support  of  sucli  slave.^'^ 

C.  Local  Authorities  Liable  —  1.  In  General  —  a.  State  Paupers.  In  some 
jurisdictions  the  statute  provides  that  all  persons  needing  relief,  who  have  no  set- 
tlement in  the  state,  shall  be  state  paupers,  and  be  supported  by  tlie  state  for  a 
period  fixed  by  the  statute,  and,  after  the  expiration  of  such  period,  all  such 
paupers  shall  be  sent  back  to  the  town  where  they  resided  when  they  first  applied 
for  relief,  and  thereafter  be  a  town  charge.^^  Where  the  state  is  in  charge  of  a 
quarantine,  the  expense  of  the  burial  of  paupers  who  die  in  their  charge  rests 
upon  the  state.^° 

b.  Liability  of  Counties.  The  obligation  of  a  county  to  support  the  poor  is 
statutory,  and  it  can  be  held  liable  in  no  case  except  as  prescribed  by  statute.^^ 


26.  Baldwin  r.  McArthur,  17  Barb.  (N.  Y.) 
414. 

27.  Condon  v.  Pomroy-Grace,  73  Conn.  607, 
48  Atl.  756,  53  L.  E.  A.  696;  Tillotson  v. 
Smith,  12  N.  Y.  St.  331. 

28.  Condon  v.  Pomroy-Grace,  73  Conn.  607, 
48  Atl.  756,  53  L.  R.  A.  696;  South  Reading 
r.  Hutchinson,  10  Allen  (Mass.)  68;  Stone 
!•.  Burgess,  2  Lans.  (N.  Y.)  439. 

The  words  "  civil  action,"  as  used  in  a 
statute  giving  costs  to  the  prevailing  party, 
are  broad  enough  to  cover  a  proceeding  to 
compel  kindred  of  a  poor  person  to  contribute 
to  his  support.  Condon  v.  Pomroy-Grace,  73 
Conn.  607,  48  Atl.  756,  53  L.  R.  A.  696. 

29.  Tillotson  v.  Smith,  12  N.  Y.  St.  331; 
Salem  Tp.  i'.  Cook,  6  Pa.  Co.  Ct.  624. 

30.  Stone  v.  Burgess,  2  Lans.  (N.  Y.)  439. 

31.  Acquired  settlement  of  slaves  see 
supra,  III,  D,  1,  i. 

Derivative  settlement  of  slaves  see  supra, 
III,  E,  4. 

32.  East  Hartford  v.  Pitkin,  8  Conn.  393; 
Sussex  County  r.  Hall,  3  Harr.  (Del.)  322; 
Exeter  v.  Warwick,  1  R.  I.  63 ;  Charleston  v. 
Cohen,  2  Speers  (S.  C.)  408. 

A  slave  set  at  liberty  is  one  placed  in  a 
permanent  condition  of  freedom,  and  the 
right  of  the  master  over  him  is  extinguished. 
Columbia  v.  Williams,  3  Conn.  467. 

33.  Sussex  County  v.  Hall,  3  Harr.  (Del.) 
322 ;  Chatham  Tp.  ?'.  Canfield,  8  N.  J.  L.  52. 

34.  In  re  Hannah,  2  Harr.  (Del.)  365. 

35.  Sussex  County  v.  Hall,  3  Harr.  (Del.) 
322. 

36.  Sussex  County  v.  Hall,  3  Harr.  (Del.) 
322. 


37.  Colchester  v.  Lyme,  13  Conn.  274. 

38.  Actions  to  recover  for  supplies,  serv- 
ices, and  expenditures  see  infra,  IV,  N,  2. 

Contracts  for  support  see  wi/ra,  IV,  H. 

Duties  of  public  authorities  to  furnish  re- 
lief see  supra,  I,  C. 

Furnishing  support  in  general  see  infra, 
IV,  G. 

Liability  for  support  in  general  see  infra, 
IV,  C,  1,  b,  c,  d. 
Liability  for  support  of  paupers  in  asylums 

see  infra,  IV,  K. 

Maintenance  pending  removal  or  on  wrong- 
ful removal  see  supra,  III,  Q,  3. 

39.  Canton  v.  Burlington,  58  Conn.  277, 
20  Atl.  602.  See  also  Davis  v.  Milton  Plan- 
tation, 90  Me.  512,  38  Atl.  639;  Belchertown 
i\  Ludlow,  110  Mass.  98,  holding  that,  under 
St.  (1866)  c.  234,  §  1,  providing  that  when 
the  operation  of  any  provision  of  law  in  re- 
lation to  poor  and  indigent  persons  might 
cause  a  separation  of  husband  and  wife  by 
reason  of  the  wife  having  a  legal  settlement 
in  some  place  in  the  commonwealth,  the  hus- 
band being  a  state  pauper,  both  parties  shall 
be  supported  by  the  place  where  the  wife  has 
a  legal  settlement,  a  town  is  not  obliged  to 
support  a  state  pauper  whose  wife  has  a  set- 
tlement in  the  town,  if  she  herself  is  not  a 
pauper. 

40.  McNorton  v.  Val  Verde  County,  (Tex. 
Civ.  App.  1894)  25  S.  W.  653,  in  which 
it  was  held  that  a  county  is  not  liable  for 
coffins  of  paupers  dying  in  a  pest-house  which 
is  in  charge  of  the  state,  under  the  quaran- 
tine laws. 

41.  Cooledge  v.  Mahaska  County,  24  Iowa 

[IV,  C,  1,  b] 


1128    [30  Cyc] 


FA  UPEItS 


It  is  frequently  provided  that  all  counties  except  those  in  which  the  poor  are  sup. 
ported  bj  the  towns  shall  be  liable  for  the  relief  and  support  of  all  poor  and  indi- 
gent persons  lawfully  resident  therein,  and  for  aid  and  assistance  to  transient  per- 
sons, falling  sick  therein,  and  having  no  money  or  property  to  pay  for  board, 
nursing,  and  medical  aid.*^  Another  frequent  provision  is  that  whei'c  a  jjoor  per- 
son has  not  gained  a  settlement  in  any  town  or  city  in  the  county  in  which  he  has 
become  poor,  sick,  or  infirm,  he  shall  be  supported  and  relieved  by  the  superin- 
tendent of  the  poor  at  the  expense  of  the  county/^  A  county  cannot  relieve  itself 
from  this  statutory  liability  by  refusing  or  neglecting  to  make  any  rules  and  regu- 
lations on  the  subject.^*  The  facts  that  proceedings  have  been  instituted  against 
the  relatives  of  a  pauper,  and  that  they  have  been  required  to  contribute  to  his 
support,  will  not  relieve  the  county  from  its  primary  liability  to  provide  for  the 
support  of  such  person/^ 

e.  Liability  of  Place  of  Residence.  Under  the  pauper  statutes  generally,  a 
town  or  county  is  liable  in  the  first  instance  for  the  support  of  a  2)auper  who 
resides  therein,*''  although  the  town  or  county  in  which  he  has  his  legal  settlement 


211.  And  see  Otoe  County  v.  Lancaster 
County,  (Nebr.  1907)  111  N.  W.  132. 

42.  Perry  County  v.  Du  Quoin,  99  111.  479; 
Dorr  V.  Seneca,  74  111.  101;  Livingston 
County  V.  Oakland  County,  141  Mich.  667, 
104  N.  W.  978;  La  Grange  Tp.  v.  Cass 
County,  115  Midi.  181,  73  N.  W.  114; 
Pusher  V.  Morris,  53  Minn.  325,  55  N.  W. 
143. 

43.  Kansas. —  Stevens  v.  Miami  County,  6 
Kan.  App.  438,  49  Pac.  798. 

Michigan. —  La  Grange  Tp.  v.  Cass  County, 
115  Mich.  181,  73  N.  W.  114. 

New  Hampshire. —  Loudon  V.  Merrimack 
County,  71  N.  H.  573,  53  Atl.  906;  Grafton 
V.  Grafton  County,  43  N.  H.  382,  where  the 
overseers  of  the  poor  of  G,  in  the  county  of 
G,  supposing  their  town  liable  for  the  sup- 
port of  such  a  pauper,  in  good  faitli  removed 
him  from  C,  in  another  county,  to  G,  and 
supported  him  there,  and  it  was  held  that 
the  town  of  G  might  recover  of  the  county 
of  G  for  such  support. 

New  York. —  People  v.  Maynard,  100  N.  Y. 
453,  55  N.  E.  9  [affirming  42  N.  Y.  App. 
Div.  579,  59  N.  Y.  Suppl.  419] ;  Delaware 
County  V.  Delaware,  105  N.  Y.  App.  Div.  129, 
93  N.'Y.  Suppl.  954. 

Pennsylvania. — -  Juniata  County  v.  Dela- 
ware Tp.,  107  Pa.  St.  08,  holding  that  where 
a  person  abandons  his  settlement  in  the  state 
and  acquires  a  settlement  in  another  state, 
and  thereafter  returns  and  resides  in  his  old 
townsliip  without  acquiring  a  new  legal  set- 
tlement, and  becomes  insane,  the  county  in 
wliich  he  became  insane  is  liable  for  his  sup- 
port, under  the  act  of  1854  (Pamphl.  Laws 
85),  imposing  the  burden  of  su])porting  au 
insane  ])erHon  who  has  been  committed  to 
the  state  lunatic  li()H[)ital,  and  wlio  has  no 
legal  H(!ttlement  in  tlu'  conmionwealtli,  on  the 
connty  where  he  was  found  a  lunatic. 

Winromin. —  Dane  Connlv  r.  Sauk  County, 
38  Wis.  499;  VVestfield  ('."Sauk  County,  18 
Wis.  021. 

See  ;tH  (Vid.  Dig.  tit.  "Paupers,"  §  104. 

44.  Perry  (!ounty  v.  Du  Quoin,  flO  Til.  470. 

45.  M!ii)|)eH  n.  iowa  (Jounl.y,  47  Wis,  31, 
1  N.  W.  -.ir,'.). 

46.  Illinois.  '   I''r('c'|)(irt      V.  Sltqilienson 
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County,  41  111.  495;  Franklin  County  v. 
Henry  County,  26  111.  App.  193. 

New  Hampshire. —  Nortlifield  v.  Merrimack 
County,  43  N.  H.  165. 

New  Jersey. —  Stillwater  Tp.  v.  Green  Tp., 
9  N.  .J.  L.  59. 

Pennsylvania. —  Braintrim  Tp.  v.  Windham 
Tp.,  10  Pa.  Co.  Ct.  250  (holding  that  the 
district  in  which  a  pauper  is  taken  sick  is 
liable  for  his  support  until  his  last  place  of 
legal  settlement  can  be  found)  ;  Carbondale 
Tp.  Poor-Dist.  v.  Carbondale  City  Poor-Dist., 

4  C.  PI.  76. 

Wisconsin. —  Davis  v.  Scott,  59  Wis.  604, 
18  N.  W.  530;  McCaffrey  v.  Shields,  54  Wis, 
645,  12  N.  W.  54. 

See  38  Cent.  Dig.  tit.  "  Paupers,"  §  166. 

Lunatic  not  pauper. —  The  county  in  which 
a  lunatic  not  a  pauper  actually  resides  when 
he  is  sent  to  the  asylum  is  primarily  liable 
for  his  support,  without  reference  to  his  set- 
tlement imder  the  poor  laws,  and  cannot  look 
to  any  otiier  county  for  reimbursement. 
Mercer  County  v.  Warren  County,  23  N.  J.  L. 
415. 

In  Vermont,  section  3171  of  the  statutes' 
provides  that  if  the  pauper,  wlien  in  need, 
has  not  resided  in  the  town  furnislung  the 
support  "  for  three  years  supporting  himself 
and  family,"  such  town  may  recover  the  ex- 
pense thereof  from  the  town  where  he  last 
resided  for  the  space  of  three  j'ears  support- 
ing himself  and  family.  Granville  Han- 
cock, 09  Vt.  205,  37  Atl.  294.  Under  the  act 
of  18S(),  the  town  wliere  a  pauper  resides  and 
Gomes  to  want  must  provide  for  him,  not- 
withstanding he  has  not  resided  there  for 
three  years;  and  such  town  has  no  remedy 
against  the  town  where  he  last  resided  for 
three  years,  maintaining  himself  and  family. 
One  town  has  no  right  of  action  against 
another  town  for  maintaining  a  pauper, 
unless  tlie  paTi])er  is  strictly  a  transient  jier- 
son,  away  from  home,  his  abiding  ])hiee,  and 
the  town  where  ho  resi(l(>s.  jjeieestiM'  c.  Hi'nn- 
don,  (i5  Vt.  514.  27  Atl.  318:  Chittenden  r. 
Stoekl)rid!j;e,  (i3  Vt.  30S,  21  Atl.  1102;  New 
Jla  ven  r.  M  iddlehury,  (13  Vt.  3<)9,  21  All,  (108. 

In  New  Hampshire,  under  (^en.  Tjaws,  c.  83, 
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is  ultimately  liable  therefor.'*'  And  the  fact  that  the  relief  is  furnished  by  another 
town  or  county  into  which  the  pauper  goes  for  a  transient  purpose  only  does  not 
affect  the  liability  of  the  place  of  his  residence*^  In  several  jurisdictions,  how- 
ever, the  jjlace  of  a  person's  residence  is  liable  for  relief  furnished  to  him  in 
another  town  or  county  only  where  such  person  was  a  pauper  at  the  time  of  his 
departure  from  his  place  of  residence.'*'-'  Where  a  person  has  no  residence  in  the 
state,  it  is  the  duty  of  the  town  where  he  resides  to  support  him  but  where 
such  a  pauper  moves  to  another  town,  the  town  of  his  prior  residence  is  no  longer 
liable  for  his  support."'' 

d.  Liability  of  Place  of  Settlement.  In  most  jurisdictions  the  town  or  county 
of  a  pauper's  legal  settlement  is  liable  for  his  support,  and  where  relief  has  been 
given  to  such  pauper  by  another  town  or  county,  or  by  the  state,  it  is  entitled  to 
reimbursement  by  the  place  of  his  settleraent.^'^  But  since  the  obligation  to  sup- 
port the  poor  and  indigent  is  purely  statutory,  no  reimbursement  from  the  town 
or  county  of  a  pauper's  settlement  can  be  had,  in  the  absence  of  a  provision  of 
the  statute  authorizing  such  recovery.^^ 

e.  Alteration,  Consolidation,  Annexation,  or  Detachment  of  Territory^*  — 
(i)  ly^  Genehal.  By  a  separation  of  a  part  of  its  territory  and  inhabitants,  by 
annexation  or  a  new  incorporation,  the  liability  of  a  town  to  support  the  paupers 
having  a  legal  settlement  therein  remains  unaltered.^^  But  as  this  separation 
must  be  made  by  the  legislature,  the  act  authorizing  it  may  impose  conditions  or 
limitations  to  relieve  the  town  which  is  to  be  deprived  of  a  part  of  its  inhabit- 
ants ;  and  provisions  of  this  nature  are  very  f requentl]^,  although  not  always, 
introduced  into  acts  incorporating  a  new  town,  composed  of  the  fragments  of  one 
or  more  old  towns.^*"    But  if  no  legislative  provision  be  made,  the  settlement  of 


than  one  year  renders  it  liable  for  tlie  sup- 
port of  a  poor  person,  whether  relief  was 
furnished  to  him  within  the  time  of  such  resi- 
dence or  not.  Merrimack  County  v.  Grafton 
Countv,  G3  N.  H.  550,  4  Atl.  390. 

47.  See  infra,  IV,  N,  2. 

48.  Bridgeport  v.  Trumbull,  37  Conn.  484; 
Tipton  County  v.  Bvowa,  4  Ind.  App.  288,  30 
N.  E.  925 ;  Hardin  County  v.  Wright  County, 
67  Iowa  127,  24  N.  W.  754;  McCaffrey  v. 
Shields,  54  Wis.  G45,  12  I^".  W.  54. 

49.  Lander  County  v.  Humboldt  County, 
21  Nev.  415,  32  Pac.  849;  Wood  v.  Simmons, 
51  Hun  (N.  Y.)  325,  4  N.  Y.  Suppl.  368, 
holding  tliat  where  a  resident  of  the  city  and 
county  of  New  York  went  to  another  cotmty, 
and  there  met  with  an  accident  which 
rendered  him  unable  to  provide  for  the  sup- 
port of  himself  and  family,  as  he  had 
previously  done,  the  county  from  which  he 
came  is  not  liable  for  his  support,  under 
Laws  (1885),  c.  546,  making  the  county,  city, 
or  town  from  which  a  pauper  came  liable  for 
his  support. 

50.  Holden  v.  Brewer,  38  Me.  472;  Har- 
mony Tp.  V.  Forest  County,  91  Pa.  St.  404; 
Grim  V.  Haycock  Tp.,  1  Pa.  Dist.  815. 

51.  Holden  v.  Brewer,  38  Me.  472. 

52.  Connecticut. —  Old  Saybrook  V.  Mil- 
ford,  76  Conn.  152,  56  Atl.  496;  Guilford  v. 
Norwalk,  73  Conn.  161,  46  Atl.  881. 

Maine. —  Sebecc  r.  Dover,  71  Me.  573;  Clin- 
ton V.  Benton,  49  Me.  550;  Sanford  v.  Hollis, 
2  Me.  194. 

Masmclnisetts. — Adams  v.  Ipswich,  116 
Mass.  570 ;  Boston  v.  Amesbury,  4  Mete.  278 ; 
Sayward  v.  Alfred,  5  Mass.  244;  Salem  v. 
Andover,  3  Mass.  436. 


Pennsylvania. —  Jenks  Tp.  Poor  Dist.  v. 
Sheffield  Tp.  Poor  Dist.,  135  Pa.  St.  400,  19 
Atl.  1004;  Rouse  v.  Poor  Directors,  118  Pa. 
St.  1,  12  Atl.  66;  Tobey  Tp.  v.  Madison,  44 
Pa.  St.  60;  Franklin  Tp.  v.  Pennsylvania 
State  Lunatic  Hospital,  30  Pa.  St.  522 ;  In  re 
Blewitt,  11  Phila.  652. 

Wisconsin. —  Portage  County  V.  Neshkoro, 
109  Wis.  520,  85  N.  W.  414;  Ettrick  v.  Ban- 
gor, 84  Wis.  256,  54  N.  W.  401 ;  Westfield  v. 
Sauk  County,  18  Wis.  624. 

See  38  Cent.  Dig.  tit.  "  Paupers,"  §  167. 

53.  Palmer  v."  Vandenbergh,  3  Wend. 
(N.  Y.)  193  (holding  that  paupers  must  be 
supported  since  Nov.  27,  1824,  by  the  county 
in  which  they  happened  to  be  on  that  date, 
although  previously  their  legal  settlement 
was  in  another  covmty)  ;  Hamlin  County  v. 
Clerk  County,  1  S.  D.  131,  45  N.  W.  329. 

Husband  of  wife  having  settlement. — 
Where  a  man,  having  no  settlement  in  the 
state,  married  a  woman  who  had  a  settlement 
in  the  town  of  G,  and  becoming  a  pauper, 
was  relieved  by  C,  the  town  of  G  is  not  liable 
to  C  for  such  support.  Grafton  v.  Grafton 
County,  43  N.  H.  382.  But  see  South  Hamp- 
ton V.  Hampton  Falls,  11  N.  H.  134,  decided 
under  a  former  statute. 

54.  Effect  on  settlement  of  pauper  see 
supra,  III,  D,  3. 

55.  Windham  v.  Portland,  4  Mass.  384; 
Peterson  v.  Emardville,  101  Minn.  24,  111 
N.  W.  652;  Wellcome  v.  Monticello,  41  Minn. 
136,  42  N.  W.  930. 

56.  Castine  v.  Winterport,  56  Me.  319 
(holding  that  under  Laws  (18G7),  c.  291, 
§  6,  annexing  territory  formerly  belonging  to 
the  town  of  Frankfort  to  the  town  of  Winter- 
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any  person  in  the  old  town  is  not  affected  by  the  new  incorporation,  unless  at  the 
time  of  the  new  incorporation  he  shall  dwell  within  the  limits  of  it,  and,  as  a  party 
to  it,  acquire  a  new  settlement  in  the  new  towii.^^  Unless  it  is  apparent  that  tlie 
legislature  intended  to  prescribe  a  rule  for  all  pauper  cases  liable  to  arise  between 
two  sections  of  a  divided  town  and  to  supersede  the  general  law  by  the  specific 
provision,  cases  whicli  do  not  fall  within  the  specific  provision  will  be  governed 
by  the  general  law.''^ 

(ii)  Agreements  on  Alteration.  Where  a  new  town  is  formed  from  a 
part  of  the  territory  of  an  existing  town,  an  agreement  between  tliem  as  to  the 
future  support  of  paupers,  not  inconsistent  witli  the  act  of  incorporation,  or  witli 
the  general  pauper  statutes,  is  enforceable  as  between  the  parties  thereto,^ 
althougli  such  agreements  between  towns  cannot  affect  tlie  settlement  by  tiieir 
inhabitants,  or  the  rights  of  third  parties  in  relation  thereto.^ 

2.  Fixing  Liability  —  a.  Aseeptainment  and  Adjudication  of  Settlement.  A 
county,  town,  or  municipality  cannot  be  cliarged  in  an  action  for  the  care  and 
maintenance  of  a  pauper  prior  to  an  adjudication  of  sucli  paupei-'s  settlement  by 
the  proper  tribunal."    Such  adjudication  may,  however,  be  made  after  the 


port,  and  providing  that  the  latter  town  shall 
support  "  all  paupers  whose  legal  settlement 
is  upon  said  territory,"  only  such  persona  as 
were  then  actually  chargeable  as  paupers  are 
required  to  be  supported  by  the  latter  town)  ; 
North  Andover  v.  Groveland,  1  Allen  (Mass.) 
75;  Dana  v.  Hard  wick,  10  Mete.  (Mass.)  208; 
Harvard  V.  Boxborough,  4  Mete.  (Mass.)  570 

(holding  that  the  act  was  limited  to  those 
individuals  who  were  before  inhabitants 
within  the  district  and  might  be  brought 
back,  and  did  not  include  their  descendants)  ; 
Sutton  V.  Dana,  1  Mete.  (Mass.)  383  (holding 
that  the  provision  of  the  statute  did  not  in- 
clude those  poor  who  had  removed  from  the 
limits  of  the  new  town  into  another  part  of 
the  same  old  town,  and  from  thence  into 
another  town,  but  included  only  those  whose 
dwelling-place  or  home,  previous  to  such  re- 
moval, was  within  the  limits  of  the  new 
town)  ;  Southbridge  v.  Charlton,  15  Mass.  248 

(holding  that  the  new  town  was  not  obliged 
to  support  a  pauper  supported  by  the  old 
town  on  the  territory  forming  the  new  one, 
who  had  a  settlement  by  real  estate  in  the 
old  one)  ;  Wellcome  v.  Monticello,  41  Minn. 

136,  42  N.  W.  930. 
57.  North  Andover  v.  Groveland,  1  Allen 

(Mass.)  75;  Harvard  v.  Boxborougli,  4  Mete. 

(Mass.)  570;  Windham  v.  Portland,  4  Mass. 
384;  Clinton  v.  Clinton  Tp.,  50  N.  J.  L.  240, 
27  Atl.  916;  Ashland  County  v.  Richland 
County  Infirmary,  7  Ohio  St.  65,  70  Am.  Dec. 
49. 

In  Pennsylvania,  where  a  township  is  di- 
vided, and  two  new  towns  created,  each  part 
remains  liable,  in  proj)ortion  to  its  rates  and 
levies,  for  tlio  niiiintciiancc!  of  tlio  ])aiii)C'rs 
who  before  division  were  a  charge  upon  the 
wliole  townHlii[).  Nortli  Wliitelmll  Tp.  V. 
Soiitli  W'liitcliuli  'I")..,  3  Sorg.  &  11.  (Pa.)  117; 
Monroe  Tji.  (;.  Durcll  '!']).,  3  Pa.  L.  J. 
32n. 

68.  TToldcn  v.  Vca/.io,  73  Mo.  312  (holding 
tliat  tlx'  iriiiioHltion  of  a  liability  for  tli(^  Hiip- 
j)f)rt  of  II  Hiiigle  Hpccilic  cIuhh  of  pnnpcrs 
upon  tlif!  new  town,  in  lui  act  dividing  an 
cxiHliiig  muiiiripiilil y,  iIoch  not  ncccHMni'ily 
irrij)nH('  iijiori  lli<^  ri'iiminiiig  jxntion  tlio  bur- 
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den  of  supporting  all  other  paupers  not  in- 
cluded in  such  class)  ;  Yarmouth  v.  North 
Yarmouth,  44  Me.  352;  Fenholt  v.  Freeborn 
County,  29  Minn.  158,  12  N.  W.  458. 

Where  territory  is  set  off  from  one  town 
but  not  incorporated  into  another,  the  settle- 
ment of  persons  residing  in  such  territory  is 
not  changed  bv  such  dismemberment.  Weld 
V.  Carthage,  37  ]\Ie.  39. 

Pauper  without  settlement  in  state  at  time 
of  division. —  When  a  town  is  divided,  a 
pauper  residing  therein,  without  any  settle- 
ment in  the  state,  must  be  supported  by  that 
town  in  which  his  residence  may  be  estab- 
lished at  the  time  of  the  division.  Winter- 
port  V.  Frankfort,  51  Me.  447;  Holden  v. 
Brewer,  38  Me.  472. 

59.  Oxford  v.  Bethany,  15  Conn.  246;  He- 
bron V.  Marlborough,  3  Conn.  209  (holding, 
however,  tha.t  where  an  act  incorporating  the 
town  of  M  provided  that  it  should  take  its 
full  proportion  of  the  then  poor  of  H,  from 
which  At  was  detached,  but  it  was  afterward 
agreed  between  the  two  towns  that  M  should 
take  A  and  B  as  its  full  proportion  of  such 
poor,  M  was  not  thereby  made  liable  for  the 
support  of  A's  wife  after  his  death)  ;  Norton 
V.  Mansfield,  16  Mass.  48.  See  also  Clinton 
V.  Clinton  Tp.,  56  N.  J.  L.  240,  27  Atl.  916. 

60.  Oxford  V.  Bethany,  15  Conn.  240; 
Westborough  v.  Franklin,  15  Mass.  254,  where 
a  part  of  a  town  was  about  to  be  incor- 
porated into  a  now  town,  and  it  was  agreed 
that  those  who  should  afterward  become 
chargeable  as  paupers  should  be  supported  by 
the  town  fi-om  whose  territory  they  derived 
their  settlcniont,  and  it  was  held,  notwith- 
standing the  statute  dividing  the  town  recog- 
nized such  agreement,  that  the  original  town 
was  still  liiil)le  to  others  for  the  sui)port  of 
one  whoso  setUenicnt  was  derived  from  tlio 
territory  conqiosing  the  new  town,  but  who 
was  not  an  inhahilant  of  the  town  at  the 
time  of  iiu'or])()rati<in. 

61.  Youngs  ?'.  llardiston  Tp.,  14  N.  J.  L. 
517;  a;*  p.  (Jutes,  4  Cow.  (N.  Y.)  137;  Ex  p. 
Dow,  1  Cow.  (N.  Y.)  205;  Voorhis  V.  Whip- 
ple. 7  JoliUH.  (N.  Y.)  HI);  In  rv  Blewitt,  11 
Phihi.  (Pa.)  0C2. 
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expenditures  have  been  incurred.^'  The  adjudication  as  to  settlement,  although 
valid  until  impeached,  may  be  set  aside  for  fraud  or  mistake.^^ 

b.  Adjudication  of  Poverty.  In  some  jurisdictions,  in  order  to  charge  a  town 
or  county  with  relief  and  maintenance  of  a  poor  person,  he  must  first  have  been 
adjudged  a  pauper  by  the  tribunal  designated  by  the  statute,  usually  the  county 
court,  or  a  justice  of  tlie  peace.*'''  There  is  no  distinction  in  regard  to  a  county's 
liability  for  funeral  expenses  and  its  liability  for  services  rendered  to  the  pauper 
in  his  lifetime.  In  both  cases  a  previous  adjudication  of  poverty  is  necessary  to 
fix  tliat  liability.''^ 

e.  Removal  and  Order  Therefor.  Under  the  statutes  of  some  states  there  can 
be  no  recovery  against  the  town  in  which  a  pauper  has  a  legal  settlement  by  a 
town  in  which  he  is  a  resident  for  expenses  incurred  in  his  support  prior  to  an 
order  of  removal,®*"  except  in  the  case  of  extreme  sickness  or  death."'''  An  excep- 
tion to  the  rule  is  made  in  the  case  of  transients.®^  In  some  jurisdictions  it  is 
provided  that  if  the  town  of  a  pauper's  settlement  shall,  within  a  designated 
period  after  notice,  remove  the  pauper  from  the  town  giving  notice,  it  shall  be 
charged  only  at  a  specified  rate  per  week,  regardless  of  the  actual  expense  incurred 
by  the  town  giving  notice.  However,  the  actual  removal  is  a  condition  prece- 
dent which  must  be  strictly  performed  within  the  time  limit.®^  The  voluntary 
removal  of  the  pauper,''"  or  the  removal  of  the  pauper  after  his  decease,  although 
before  burial,'''  is  not  sufficient  to  absolve  the  town  of  settlement  from  payment 
of  the  actual  expenses  incurred.  Refusal  of  the  pauper  to  return  or  to  be  taken 
back  does  not  discharge  the  town  of  his  settlement  from  liability.''^ 

d.  Notice  —  (i)  Introduction.  By  common  law  a  town  or  district  affording 
relief  to  a  pauper  for  whose  support  it  was  not  liable  must,  in  order  to  recover  the 
e.xpenses  incurred,  give  to  the  town  of  his  settlement  or  to  the  town  liable  for  his 
support,  reasonable  notice  of  the  facts  and  make  demand  before  suit  for  the  amount 
claimed.''^  The  question  of  notice  is,  however,  governed  almost  entirely  by  stat- 
utes in  the  several  states.'^    Many  statutes  make  the  giving  of  notice  a  condition 


62.  People  v.  Oswego,  2  Wend.  (N.  Y.) 
291;  Jn  re  Blewitt,  11  Pliila.  (Pa.)  652. 

63.  Concord  v.  Merrimack  County,  60  N".  Y. 
521. 

64.  Clay  v.  Pulaski  County,  56  Ark.  468, 
20  S.  W.  251;  Clark  County  v.  Huie,  49  Ark. 
145,  4  S.  W.  452;  Cantrell  V.  Clark  County, 
47  Ark.  239,  1  S.  W.  200 ;  Prewitt  v.  Missis- 
sippi County,  38  Ark.  213  (holding  likewise 
that  a  county  judge  cannot  declare  one  a 
pauper,  or  contract  for  his  support  or  medical 
treatment,  except  in  term-time,  or  when  hold- 
ing a  county  court)  ;  Lee  County  v.  Lackie, 
30  Ark.  764 :  Sayres  v.  Springfield,  8  N.  J.  L. 
166;  King  County  v.  Collins,  1  Wash.  Terr. 
469;  Collins  v.  King  County,  1  Wash.  Terr. 
416. 

65.  Clark  County  v.  Huie,  49  Ark.  145,  4 
S.  W.  452. 

66.  Ashland  County  Com'rs  v.  Richmond 
County  Infirmary,  7  Ohio  St.  65,  70  Am.  Dec. 
49;  Millcreek  Tp.  v.  Miami  Tp.,  10  Ohio  375; 
Milford  Tp.  v.  McCoy,  2  Penr.  &  W.  (Pa.) 
432;  Pittsford  v.  Chittenden,  44  Vt.  382; 
Middleburv  v.  Waltham,  6  Vt.  200;  London- 
derry V.  Windham,  2  Vt.  149. 

The  insanity  of  a  pauper  does  not  dis- 
pense with  the  necessity  of  an  order  of  re- 
moval. Londonderry  v.  Windham,  2  Vt. 
149. 

67.  Essex  v.  Milton,  3  Vt.  17 ;  Fairfield  v. 
St.  Alhans,  Brayt.  (Vt.)  176. 

68.  Vermont  —  A  debtor  in  prison,  or  on 


the  liberties,  is  a  transient  person,  within 
the  eleventh  section  of  the  Pauper  Act,  and 
the  town  where  the  prison  is  situate  may,  if 
he  become  chargeable,  recover  the  expense  of 
his  support  from  the  town  of  his  settlement, 
without  an  order  of  removal.  Danville  v. 
Putnev,  0  Vt.  512;  Manchester  v.  Rupert,  6 
Vt.  291. 

69.  Seekonk  v.  Rehoboth,  8  Cush.  (Mass.) 

371  (holding  that  in  computing  the  thirty 
days  within  which  a  town  liable  for  the  sup- 
port of  a  pauper  is  required  by  Rev.  St.  c.  46, 
§  15,  to  remove  him  from  the  town  in  which 
he  has  received  support,  in  order  to  exempt 
the  former  from  liability  therefor  at  a  greater 
rate  than  one  dollar  per  week,  the  day  on 
which  notice  is  received  that  the  pauper  has 
been  furnished  is  to  be  excluded)  ;  Seekonk 
V.  Attleborough,  7  Pick.  (Mass.)  155;  Ware 
V.  Wilbraham,  4  Pick.  (Mass.)  45. 

70.  Ware  v.  Wilbraham,  4  Pick.  (Mass.) 
45. 

71.  Webster  v.  Uxbridge,  13  Mete.  (Mass.) 
198. 

72.  Bristol  v.  Fox,  159  111.  500,  42  N.  E. 
887  [reversing  45  111.  App.  330]. 

73.  Newtown  v.  Danbury,  3  Conn.  553. 

74.  See  the  poor  laws  of  the  various  states. 
See  also  Conway  v.  Wakefield,  3  N.  H.  277. 

That  statutory  provisions  as  to  notice  must 
be  strictly  pursued  see  Meredith  v.  Canter- 
bury, 3  N.  H.  80.  See,  however,  Scott  V. 
Clayton,  51  Wis.  185,  8  N.  W.  171. 
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precedent  to  tlie  commencement  of  an  action  for  the  recovery  of  expenses  incurred 
in  the  relief  of  a  ]3anper.'''' 

(ii)  Form  and  Sufficiency —  (a)  In  General.  No  particular  form  of  notice 
is  necessary,™  it  being  sufficient  tliat  the  notice  convey  tlie  necessary  information 
to  tlie  proper  person."  Reasonable  care  and  diligence  must  be  exercised  in  ol;tain- 
ing  and  communicating  the  fact;™  and  if  this  is  done  a  mere  inaccuracy  will  not 
vitiate  the  notice.™  A  notice  containing  misstatement  of  a  material  fact,  how- 
ever, is  void.**"  It  has  been  held  that  notice  need  not  be  an  entity,  and  that  if  all 
the  facts  necessary  to  constitute  legal  notice  are  severally  communicated  within 
the  proper  time  it  is  sufficient.^^ 

(b)  Writing.  It  is  generally  prescribed  by  statute  tliat  the  notice  must  be  in 
writing.®^ 


73.  GonneaHmi; — Hamden  v.  Bethany,  43 
Conn.  212;  Washington  v.  Kent,  38  Conn. 
249;  New-Milford      Sherman,  21  Conn.  101. 

Massachusetts. —  Shelburne  v.  Buckland, 
124  Mass.  117;  Attleborongh  v.  Mansfield,  15 
Pick.  19. 

Neio  Hampsldre. —  Gilford  v.  Newmarket,  7 
N.  H.  251. 

'New  York.—  Stilhvell  v.  Coon,  12  N.  Y.  St. 
745. 

Vermont. —  Woodstock  v.  Barnard,  67  Vt. 
97,  30  Atl.  806. 

Wisconsin. —  Plymouth  v.  Sheboygan 
County,  101  Wis.'  200,  77  N.  W.  196;  Scott 
V.  Clayton,  51  Wis.  185,  8  N.  W.  171. 

In  Minnesota  the  notice  required  by  stat- 
ute to  be  given  by  a  town  that  a  jjauper 
within  its  limits  is  a  county  eliarge  is  not 
a  condition  precedent  to  the  right  of  recovery 
by  a  town  for  expenses  incurred  in  caring  for 
the  pauper,  but  is  to  give  the  coimty  author- 
ities an  opportunity  to  examine  into  the  mat- 
ter. Highland  Grove  V.  Clay  County,  101 
Minn.  11,  111  N.  W.  651. 

Expenses  incurred  in  care  of  pauper  in- 
fected with  a  dangerous  disease  cannot  be 
recovered  unless  notice  tiiereof  lias  been  given 
to  the  town  liable.  Springfield  v.  Worcester, 
2  Cush.  (Mass.)  52. 

Insane  pauper. —  Notice  must  be  given  be- 
fore suit  for  recovery  of  expenses  incurred 
by  a  to\vn  in  maintaining  a  pauper  in  the 
hospital  for  insane.  Bangor  ly.  Wiscasset,  71 
Mo.  535;  West  Gardiner  v.  Hartland,  62  Me. 
246;  .Jay  v.  Carthage,  48  Me.  353;  Eastport 
V.  East  Maehias,  40  Me.  280;  Eastport  v. 
iBelfast,  40  Me.  262;  Cooper  v.  Alexander,  33 
Me.  453;  Amherst  v.  Rlielburno,  11  Gray 
(Mass.)  107;  fiummington  v.  Wareham,  9 
Cush.  (Mass.)  585;  Worcester  Milford,  18 
Pick.  (Mass.)  379;  Danville  r.  Montour 
County,  75  Pa.  St.  35. 

Notice  must  be  alleged  in  an  action  to  re- 
cover expenses  iiicnirr(!(l  in  tlie  r(>Hef  of  a 
liaupcr.  Sah^iri  v.  Andover,  3  Mass.  436 ; 
Vine.  Valley  v.  Unity,  40  Wis.  682.  A  state- 
ment that  plaintiir  duly  notified  defendant  is 
Hudieient  Mvei'ment  of  legal  iioliee.  Pine  Viil- 
ley  r.  T'nity,  siiprii,. 

That  the  omiRsion  of  an  allcRation  of  no- 
tice can  be  availed  of  only  by  demurrer  see 
Corn.  7'.  Dniciii,  H  (Uny  (MiiHs.)  455. 

76.  I'.fdilfliem  V.  Wiiicrtown.  51  Conn.  490; 
K I'lincliiinl; port  r.  Ituvlon,  '.^(1  Me.  61. 

For  lormH  hold  to  bo  sullicient  we  Kiiime- 
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bunkport  v.  Buxton,  26  Me.  "61,  63;  Lynn  v. 
Newburyport,  5  Allen  (Mass.)  545,  546. 

77.  Windham  v.  Lebanon,  51  Conn.  319; 
Washington  v.  Kent,  38  Conn.  249;  La  Crosse 
V.  Melrose,  22  Wis.  459. 

For  notice  held  to  be  sufficient  see  Quincy 
V.  Braintree,  5  Mass.  86 ;  Stillwell  v.  Ken- 
nedy, 51  Hun  (N.  Y.)  114,  5  N.  Y.  Suppl. 
407. 

For  notice  held  to  be  insufficient  see  Beacon 
Falls  V.  Seymour,  44  Conn.  210. 

78.  Hamden  v.  Bethany,  43  Conn.  212; 
Scott  V.  Clayton,  51  Wis.  185,  8  N.  W.  171. 

The  town  notified  must  exercise  reason- 
able fairness  and  diligence  in  applying  the 
notice  to  the  proper  person.  Hamden  v. 
Bethany,  43  Conn.  212. 

That  the  sufficiency  of  notice  is  a  question 
of  law  see  Sanford  v.  Lebanon,  31  Me.  124. 

Where  a  notice  is  not  clear  the  jury  may 
decide  what  its  meaning  was.  Williams  v. 
Braintree,  6  Cush.  (Mass.)  399. 

79.  La  Crosse  v.  Melrose,  22  Wis.  459; 
Dalton  r.  Betlilehem,  20  N.  H.  505. 

A  notice  describing  an  insane  person  as  a 
pauper,  but  stating  that  he  was  supported 
in  the  insane  hospital,  and  correct  in  other 
particulars  is  not  defective  by  reason  of  his 
being  called  a  pauper,  although  the  statute 
forbids  that  care  in  the  insane  hospital  shall 
render  a  person  a  pauper,  all  the  important 
facts  being  set  forth  and  the  demand  being 
clearly  for  support  in  the  hospital.  Bangor 
V.  Wiscasset,  71  Me.  535. 

80.  Glenburn  v.  Oldtown,  63  Me.  582;  Dal- 
ton r.  Hinsdale,  6  IMass.  501. 

81.  Shelburne  v.  Eochester,  1  Pick.  (Mass.) 
470. 

82.  Ellsworth  v.  Houlton,  48  Me.  416.  And 
see  Salem  v.  Montville,  33  Conn.  141 ;  Mid- 
dletown  v.  Berlin,  18  Conn.  189;  Dalton  v. 
Hinsdale,  6  Mass.  501.  It  is  to  bo  inferred 
from  tlie  language  of  the  court  in  Newtown 
V.  Danbnvy,  3  Conn.  553,  and  counsel  state 
Hint  written  notice  is  not  necessary  in  Con- 
necticnt.  This  case  se(>nis,  however,  to  have 
been  decided  before  the  passug-e  of  tlie  stat- 
ute re(]niriiig  wriiten  notice.  !lt  is  now  neces- 
sary in  (lonnectient  as  elsewhere  that  notice 
be  ill  writing.  See  cases  eitod  above  in  lliis 
ii()t(>. 

When  notice  need  not  be  in   writing. — 

W  liere  an  inliiibi tmit  of  n  lown  ineurH  ex- 
pense for  tlie  relief  of  a  piiuper,  for  which 
th(^  town  iH  liable  after  notice  and  request  to 
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(c)  Name  or  Description  of  Paxi,per.  A  pauper  notice  slioiild  state  the 
names  of  the  paupers  or  otherwise  so  describe  tlieiii  that  tlie  autiiorities  of  the 
town  notified  may  know  witli  reasonable  certainty  whom  to  remove.**^  If  this  is 
done  tlie  notice  will  be  sufficient.^^  So  it"  the  identity  of  the  pauper  is  sufficiently 
established  a  slight  error  in  the  name  does  not  render  the  notice  defective.'^^  And 
a  woman  is  sutiiciently  named  as  tlie  wife  of  a  man  whose  name  is  correctly 
given.^''  A  misnomer,  liowever,  without  further  means  of  identification  will 
render  the  notice  defective.^''  A  defect  in  designating  the  pauper  cannot  be  sup- 
plied by  oral  infornuition.'^'^  Nor,  upon  trial,  will  evidence  be  admitted  to  prove 
that  the  designation  could  apply  to  only  one  person  in  the  district.^^ 

(d)  Allegation  of  Settlement.  A  pauper  notice  must  allege  the  settlement  of 
the  pauper  to  be  in  the  town  sought  to  be  held  liable.^*^ 


tke  overseers,  sucli  notice  aud  request  need 
not  be  in  writing.  Watson  v.  Cambridge,  15 
Mass.  286. 

83.  Bangor  v.  Deer  Isle,  1  Me.  329 ;  Kenne- 
bunkport  v.  Buxton,  2U  jNle.  61. 

84.  The  following  descriptions  in  notices 
have  been  held  to  be  sufficient :  "  Mrs.  A.  B. 
and  three  children,"  it  not  being  shown  or 
suggested  that  eitlier  of  the  parents  had  more 
than  tlu'ee  cliildren.  Lynn  v.  Newburyport, 
5  Allen  (Mass.)  545.  "  Pomeroy  and  family 
(wife  and  two  cliildi'en),  whose  legal  settle- 
ment is  in  your  town,  but  now  residing  in 
this  town "  sufReieut,  although  P  had  four 
children  only  two  of  whom,  however,  lived 
with  him.  Granville  v.  Soutliampton,  138 
Mass.  256.  "Abel  Eaton  and  wife  and  three 
children,"'  there  being  only  three  children. 
Orange  v.  Sudbury,  10  Pick.  (Mass.)  22. 
"  The  child  of  Miss  Harriet  Wright,  the 
daughter  of  Timothy  Wright."  W^are  v.  Wil- 
liaiustown,  8  Pick.  (Mass.)  388.  "Austin 
Seymour  (colored),  and  wife  and  four  chil- 
dren, aged  from  ten  years  down  to  an  infant." 
Windham  v.  Lebanon,  51  Conn.  319.  "  Fran- 
ces Payne,  Anna  Payne,  and  an  infant  child, 
wife  and  children  of  Arthur  Payne,  inhab- 
itants of  the  town  of  Kent."  Washington  v. 
Kent,  38  Conn.  249.  "Mrs.  Phelps,  an  in- 
habitant of  the  towTi  of  Montville."  Salem 
V.  Montville,  33  Conn.  141. 

The  following  have  been  held  insufficient: 
"  The  daughter  of  Sallj'  Benson."  Chichester 

Pembroke,  2  N.  H.  530.  "The  family  of 
James  Savage."  Embden  v.  Augusta,  12 
Mass.  307.  "Adeline  Shurtleff  and  three  chil- 
dren," there  being  five  children  living  with 
S.  Carver  v.  Taunton,  152  Mass.  484,  25 
N.  E.  965.  "Charles  Reed,  his  wife  and 
four  children,"  there  being  more  than  four. 
Northfield  v.  Taunton,  4  Mete.  (Mass.)  433. 
"  Eliza  Snell  and  her  three  children "  insuf- 
ficient, tliere  being  four.  Walpole  v.  Hopkin- 
ton,  4  Pick.  (Mass.)  357.  "Nancy  Towne 
and  her  four  minor  children,"  there  being 
other  minor  cliildren.  New-Boston  v.  Dun- 
barton,  12  N.  H.  409.  "John  Stetson  and 
family"  held  insufficient,  the  only  subject  of 
expense  in  the  notice  being  one  of  S's  sons, 
alluded  to  indefinitely  and  not  by  name. 
Dover  v.  Paris,  5  ]\Ie.  430. 

Descriptions  held  insufficient  in  part: 
"  David  Rich  and  his  family,'"  insufficient  as 
to  the  familv.  Shutesbury  v.  Oxford,  16  Mass. 
102.    "Elijah  Hubbard  2d,  wife  and  chil- 


dren," insufficient  as  to  children.  Middletown 
V.  Berlin,  18  Conn.  189.  "  Samuel  Staple  and 
family  have  been  chargeable  to  Bangor  for 
several  months  .  .  .  occasioned  by  severe  sick- 
ness of  himself,  wife  and  several  children,"' 
insufficient  as  to  children,  sufficient  as  to  S 
and  wife.    Bangor  v.  Deer-Isle,  1  Me.  329. 

85.  Dalton  v.  Bethlehem,  20  N.  H.  505, 
where  a  notice  calling  the  pauper  "  Joan " 
and  "  Joanna "  was  held  sufficient,  her  real 
name  being  "  Joann,"  she  being  otherwise 
identified  as  the  child  of  parents  sufliciently 
described.  Shelburne  v.  Rochester,  1  Pick. 
(Mass.)  470,  in  which  "  Sarah  or  Sally"  was 
held  suflicient,  her  name  being  "  Sally." 

The  omission  of,  or  the  substitution  of  an 
initial  for  the  middle  name  of  the  pauper 
will  not  vitiate  the  notice  if  the  identity  of 
the  pauper  is  otherwise  sufficiently  certain. 
Hamden  v.  Bethany,  43  Conn.  212  (in  which 
a  notice  calling  the  pauper  William  Hall  was 
held  sufficient,  his  real  name  being  William 
E.  Hall,  his  identity  being  further  indicated 
by  the  statement  that  he  had  a  broken  leg; 
and  the  notice  w^as  not  rendered  defective  by 
the  fact  that  in  the  town  named  there 
actually  lived  a  William  Hall,  whose  leg,  how- 
ever, was  not  broken)  ;  Dalton  v.  Bethlehem, 
20  N.  H.  605  (in  which  a  notice  omitting  the 
middle  name  was  held  sufficient,  the  pauper 
being  otherwise  described  as  the  child  of 
clear Ij'  indicated  parents). 

86.  Washington  v.  Kent,  38  Conn.  249; 
Dalton  V.  Bethlehem,  20  N.  H.  505. 

A  notice  calling  a  woman  the  wife  of  a 
man  with  whom  she  is  in  fact  living  in  adul- 
tery is  fatally  defective.  Glenburn  v.  Old- 
town,  63  Me.  582. 

87.  Auburn  V.  Wilton,  74  Me.  437  (in 
which  notice  calling  pauper  "  Benton  L. 
Blackwell "  was  held  bad,  his  real  name  being 
"  Bennetto  L.  Blackwell  " )  ;  Lanesborough  ». 
New  Ashford,  5  Pick.  (Mass.).  190  (holding 
that  a  pauper  known  by  different  names  must 
be  designated  by  the  name  by  which  he  is 
known  in  the  town  notified)  ;  Dalton  v.  Beth- 
leliem,  20  N.  H.  505  (calling  pauper  "  James  " 
held  to  render  notice  defective,  real  name 
being  "  Jane  " ) . 

88.  Middletown  v.  Berlin,  18  Conn.  189. 

89.  Salem  v.  Montville,  33  Conn.  141. 

90.  Quincy  v.  Braintree,  5  Mass.  86. 

A  notice  describing  the  pauper  as  having  a 
residence  instead  of  a  settlement  in  the  town 
notified  does  not  render  the  notice  defective 
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(e)  Allegation  of  Chargeability.  Tlie  notice  must  contain  an  allegation  that 
the  pauper  is  chargeable  to  the  town  sending  tlie  notice."  Isotice  that  a  pauper 
has  become  chargeable  is  not  notice  that  his  wife  and  children  have  become 
chargeable.^^ 

(f)  Statement  of  Expenses  Incurred.  The  notice  should  contain  a  statement 
of  the  amount  expended  in  the  relief  of  the  pauper,*^  although  by  the  weight  of 
authority  the  account  need  not  be  itemized  to  show  the  several  amounts  expended.*^ 
If  several  individuals  constituting  one  family  are  supported  together  the  notice 
need  not  specify  the  sums  expended  for  each  individual/^  and  if  a  notice  for  the 
support  of  several  paupers  is  bad  as  to  some  of  them  recovery  can  be  had  for  the 
expense  of  the  others.^^  If  the  amount  claimed  in  the  notice  be  too  great  and 
the  mistake  is  made  in  good  faith  recovery  may  be  had  for  what  is  proved  to 
be  reasonably  due;^'''  but  if  the  officer  giving  notice  knows  that  some  of  the 
items  are  much  larger  than  the  town  has  paid  or  assumed  to  pay  nothing  can 
be  recovered  on  such  items.^^  And  if  the  amount  in  tlie  writ  be  smaller  than 
the  amount  claimed  in  the  notice,  i-ecovery  must  be  limited  to  the  former  sum.^ 
Denial  of  liability  by  the  town  sought  to  be  held  is  waiver  of  itemized  particular 
notice.^ 


if  it  appears  plainly  that  it  is  claimed  that 
the  town  notified  is  liable,  and  that  it  is  re- 
quested to  remove  the  pauper.  La  Crosse  v. 
Melrose,  22  Wis.  459. 

A  notice  describing  a  pauper  as  an  inhabit- 
ant of  the  town  sought  to  be  held  liable  is 
sufficient  if  the  meaning  is  reasonably  plain 
that  the  pauper  had  a  settlement  therein. 
Ware  v.  Williamstown,  8  Pick.  (Mass.)  388. 
See  Uxbridge  v.  Seekonk,  10  Pick.  (Mass.) 
150. 

Means  of  acquiring  settlement. —  The  no- 
tice need  not  contain  an  allegation  of  the 
means  by  which  settlement  was  obtained. 
Quincy  v.  Braintree,  5  Mass.  86.  And  if  an 
erroneous  statement  be  made  of  the  manner 
of  acquiring  settlement  in  the  town  notified, 
the  town  giving  notice  is  not  estopped  to 
prove  in  an  action  to  recover  expenses  in- 
curred that  the  settlement  was  acquired  in  a 
different  manner,  unless  the  statement  in  the 
notice  was  meant  to  mislead.  Northfield  v. 
Taunton,  4  Mete.  (Mass.)  433. 

91.  Beacon  Palls  v.  Seymour,  46  Conn. 
281;  Beacon  Falls  v.  Seymour,  44  Conn.  210; 
Hamden  v.  Bethany,  43  Conn.  212;  Quincy 
V.  Braintree,  5  Mass.  86.  See  McKay  v. 
Welsh,  2  Silv.  Sup.  (N.  Y.)  403,  6  N.  Y. 
Suppl.  358. 

"  On  expense  in  this  town  "  sufficiently  al- 
leges chargeability.  Jk'tiilehem  Waturtown, 
61  Conn.  4!)0;  Sivlcm  v.  Montvillo,  33  Conn. 
141  (the  notice  in  this  case  being  hold  de- 
foetive  on  other  grounds)  ;  Middlotown  v. 
Berlin,  18  Conn.  IKO. 

For  notices  held  to  insufficiently  allege 
chargeability  hcc  Beacon  Falls  v.  Seymour, 
46  Conn.  281 ;  Beacon  I'^alls  v.  Seymour,  44 
Conn.  210. 

92.  Andover  v.  Canton,  13  Mrhh.  547. 

A  notice  that  a  wife  is  chargeable  in  sudi- 
cicnt,  II Itlioiigli  tlicr(!  be,  no  allcgntion  of 
cliMi-gcahility  of  liuHband.      Sanford  v. 

Li'li;iMon,  :n'  Mo.  124. 

93.  Newtown  ?>.  Danbury,  3  Conn.  553; 
CliiclicHtcr  1'.  I'cMiliiokc,  2  N.  II.  530.  Koo 
C'onwny  v.  Waki'licid,  3  N.  IT.  277. 
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A  notice  demanding  contribution  in  the 

support  of  a  pauper  from  a  town  with  which 
it  believes  itself  jointly  liable,  but  which  is 
liable  in  toto,  is  not  a  sufficient  notice,  Dal- 
ton  V.  Hinsdale,  6  Mass.  501. 

94.  Newtown  v.  Danbury,  3  Conn.  553; 
Barnstead  v.  Strafford,  8  N.  H.  142;  Conway 
V.  Wakefield,  3  N.  H.  277.  See,  however, 
Chichester  v.  Pembroke,  2  N.  H.  530 ;  Ettrick 
V.  Bangor,  84  Wis.  256,  54  N.  W.  401.  See 
also  Pawlet  v.  Sandgate,  19  Vt.  621,  which 
holds  that  a  town  cannot  recover  for  services 
rendered  to  a  pauper  by  a  physician  the 
amount  of  whose  account  was  not  stated  as  a 
distinct  item  in  the  notice  of  claim  given  to 
the  town  liable,  although  it  appears  that  the 
amount  6f  tliat  account  was  included  in 
another  item  in  the  notice  but  without  any 
specific  designation. 

95.  Barnstead  v.  Strafford,  8  N.  H.  142. 

96.  Poland  v.  Wilton,  15  Me.  363;  Bangor 
V.  Deer-Isle,  1  Me.  329. 

In  New  Hampshire  it  has  been  held,  under 
a  statute  requiring  that  tlie  sums  expended 
for  tlie  relief  of  a  pauper  shall  be  stated, 
that,  where  a  hini])  sum  is  named  as  incurred 
for  several  paupers,  and  the  notice  is  de- 
fective as  to  one  or  more  of  the  paupers, 
recovery  cannot  be  had,  unless  the  particular 
sum  expended  for  each  of  the  remaining 
paupers  is  stated.  Chichester  v.  Pembroke, 
2  N.  H.  530. 

In  Maine,  however,  it  has  been  held  that 
it  is  improper  to  instruct  the  jury  that 
the  notice  would  be  bad  as  to  all  the  paujiers 
included  in  the  notice  if  they  could  not 
distinguish  botwoen  sup])lie8  to  paupers  as 
to  wliom  the  notice  was  bad  and  the  others; 
if  ilio  jury  could  not  ascertain  what  sup- 
lilicH  had  been  furnished  the  latter  it  would 
be  a  defect  of  iiroof  but  would  not  all'ect 
the  viilidit.y  of  the  notice.  Sanford  )'.  Leb- 
anon, :!!  l\ie.  124. 

07.  Berlin  r.  Corhani,  34  N.  TT.  200. 

08.  Bnrnstoad  r.  StralVord,  S  N.  II.  142. 

09.  DiiKon  V.  Hctiilchoiii,  20  N.  M.  505. 
1.  Newtown  V.  Dunbui'y,  3  Conn.  553. 
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(g)  Bequest  to  Remove.  A  pauper  notice  must  contain  a  request  that  tlie 
town  notified  remove  tlie  pauper  to  their  own  jurisdiction.^ 

(iir)  Notice,  by  Whom  Signed.  The  pauper  notice  should  be  signed  by  a 
majority  of  tlie  board  of  overseers  of  the  poor,  or  by  one  of  their  number  in  their 
behalf.^  And  a  notice  signed  by  some  other  person  in  their  behalf  is  not  suf- 
ficient/ even  though  this  is  done  under  instructions  of  the  overseers.^  If  there 
are  no  overseers  of  the  poor  the  notice  must  be  signed  by  the  officers  who  exer- 
cise their  functions.  Thus  a  notice  may  be  signed  iSy  a  majority  of  the  selectmen 
or  one  of  them  in  behalf  of  the  others/  or  by  the  mayor  of  a  city/  or  by  the 
auditor  of  a  county.^ 

(iv)  Service  of  Notice —  (a)  JJjyon  Whom  Served.  Overseers  of  the  poor 
are  the  proper  officers  to  receive  a  pauper  notice,  and  it  should  therefore  be 
directed  to  and  served  upon  one  of  them.^  If,  however,  tliere  are  no  overseers 
the  notice  may  be  served  upon  one  of  the  officers  who  exercise  their  functions 
with  respect  to  the  poor,  such  as  selectmen  or  supervisors  of  a  town,"  or  the 
auditor  of  a  county. 

(b)  Manner  of  Service.    A  pauper  notice  may  be  served  by  actual  personal 


2.  Ellsworth  v.  Houlton,  48  Me.  416;  Ken- 
nebunkport  i;.  Buxton,  26  Me.  61;  Lynn  v. 
Newbuiyport,  5  Allen  (Mass.)  545;  Topsliam 
V.  Harpswell,  1  Mass.  518.  See  Stillwell  v. 
Kennedy,  51  Hun  (N.  Y.)  114,  5  N.  Y.  Suppl. 
407 ;  La  Crosse  v.  Melrose,  22  Wis.  459. 

Request  to  remove  is  inferred  from  a  state- 
ment that  reimbursement  for  expenses  was 
claimed  "  till  removal."  Kennebunkport  v. 
Buxton,  26  Me.  61 ;  Lynn  v.  Newburyport,  5 
Allen  (Mass.)  545. 

The  death  and  burial  of  the  pauper  before 
the  time  allowed  to  give  notice  has  elapsed 
obviates  the  necessity  of  request  to  remove. 
Ellsworth  V.  Houlton,  48  Me.  416.  See  South 
Huntington  v.  East  Huntington,  7  Watts 
(Pa.)  527. 

3.  Cooper  v.  Alexander,  33  Me.  453;  Ken- 
nebunkport V.  Buxton,  26  Me.  61;  Dover  v. 
Deer  Isle,  15  Me.  169 ;  N  orthfield  v.  Taunton, 
4  Mete.  (Mass.)  433;  Westminster  v.  Ber- 
nardston,  8  Mass.  104;  Dalton  v.  Hinsdale,  6 
Mass.  501. 

4.  Cooper  v.  Alexander,  33  Me.  453. 

5.  Belfast  v.  Lee,  59  Me.  293. 

6.  Salem  v.  Montville,  33  Conn.  141;  Jay 
V.  Carthage,  48  Me.  353 ;  Garland  V.  Brewer^ 
3  ]\Ie.  197;  Ashby  v.  Lunenburg,  8  Pick. 
( Mass. )  563 ;  Bridgewater  v.  Dartmouth,  4 
Mass.  273;  Berlin  v.  Gorham,  34  N.  H.  266; 
Nottingham  v.  Barrington,  6  N.  H.  302.  See 
Conway  v.  Wakefield,  3  N.  H.  277. 

Selectmen  are  proper  officers  to  give  notice 
under  Act  (1837),  c.  244,  §  1,  providing  for 
relief  of  persons  infected  with  dangerous  sick- 
ness. Springfield  v.  Worcester,  2  Cush. 
(Mass.)  52. 

That  a  notice  signed  by  two  persons  as 
selectmen  will  be  presumed  to  be  signed  by  a 
majority  of  selectmen  until  otherwise  proven 
see  Nottingham  v.  Barrington,  6  N.  H. 
302. 

The  notice  need  not  state  that  the  select- 
men are  acting  as  overseers  of  the  poor,  it  be- 
ing presumed  that  no  overseers  were  chosen 
and  that  the  selectmen  are  acting  in  that 
capacitv  virtute  officii.  Jav  v.  Carthage,  48 
Me.  353;   Garland  v.  Brewer,  3  Me.  197; 


Ashby  V.  Lunenburg,  8  Pick.  (Mass.)  253; 
Berlin  v.  Gorham,  34  N.  H.  266. 

7.  La  Crosse  v.  Melrose,  22  Wis.  459.  In 
this  case  the  mayor  and  council  succeeded  to 
all  the  rights  and  duties  of  the  supervisors 
of  towns  in  respect  to  the  poor. 

'8.  Cerro  Gordo  County  v.  Wright  County, 
60  Iowa  439. 

9.  Gorham  v.  Calais,  4  Me.  475;  Walpole 
V.  Hopkinton,  4  Pick.  (Mass.)  358;  Dalton  v. 
Hinsdale,  6  Mass.  501.  See  Conway  v.  Deer- 
field,  11  Mass.  327. 

Service  upon  overseers  who  have  declined 
to  accept  the  ofSce  and  have  not  been  sworn 
in  is  sufficient  if  it  appears  by  the  records  of 
the  town  notified  that  they  are  overseers  of 
the  poor  for  the  current  year.  Gorham  v. 
Calais,  4  Me.  475. 

10.  Salem  v.  Montville,  33  Conn.  141; 
Bridgewater  v.  Dartmouth,  4  Mass.  273; 
Salisbury  v.  Orange,  5  N.  H.  348. 

It  wili  be  presumed  that  selectmen  act  in 
the  capacity  of  overseers  when  notice  is  di- 
rected to  and  served  upon  them,  and  when  it 
does  not  appear  that  overseers  have  been" 
chosen.    Jay  v.  Carthage,  48  Me.  353. 

Selectmen  are  proper  officers  to  receive  no- 
tice.—Under  Act  (1837),  c.  244,  §  1,  provid- 
ing for  relief  of  persons  infected  with  danger- 
ous sickness.  Springfield  v.  Worcester,  2 
Cush.  (Mass.)  52. 

Under  a  statute  requiring  notice  to  be  di- 
rected to  the  town  a  notice  directed  to  the 
sheriff  commanding  him  to  notify  the  select- 
men and  town-clerk  of  the  town,  instead  of 
being  directed  to  the  town  and  ordering  the 
sherifi^  to  serve  a  copy  of  the  notice  to  the 
selectmen  and  town-clerk,  is  not  notice  to  the 
town.  J\Ieredith  v.  Canterbury,  3  N.  H. 
80. 

11.  La  Crosse  v.  Melrose,  22  Wis.  459. 
The  name  of  a  town  having  been  changed 

from  B  to  M,  notice  actually  served  upon  the 
supervisors  thereof  was  not  insufficient  be- 
cause addressed  to  the  supervisors  of  B.  La 
Crosse  v.  Melrose,  22  Wis.  459. 

12.  Cerro  Gordo  County  v.  Wright  County, 
50  Iowa  439. 
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delivery  thereof  to  the  proper  officer  ^  by  leaving  it  at  his  usual  place  of  abode, 
with  a  person  of  discretion/*  or  by  rnail.^''  The  fact  of  putting  the  notice  into 
the  mail  must  be  proved  like  any  other  fact,  and  evidence  may  be  introduced  to 
repel  proof  of  mailing.^"  Tiie  presumption  is  that  a  notice  mailed  was  received 
in  the  due  course  of  mail.^'' 

(v)  Time  of  Givma  Notice.  It  is  very  generally  prescribed  by  statute  that 
a  pauper  notice  must  be  given  within  three  months  after  the  expenses  for  which 
recovery  is  sought  were  incurred.^^  The  notice  must  be  given  within  three  mouths 
after  expenses  were  incurred,  not  within  three  months  after  they  were  paid.'"  A 
notice  which  by  mistake  includes  some  items  arising  before  the  three  months, 
giving  means  of  distinguishing  what  came  before,  is  not  invalid.^ 

(vi)  Waiver  —  {a)  Of  Jyotice.  A  town  liable  for  the  support  of  a  pauper 
may  waive  statutory  notice  and  demand  from  the  town  incurring  expenses  in  the 
relief  of  a  pauper.^'  And  if  the  waiver  prevents  the  notice  being  given,  the  ordi- 
nary doctrine  of  estoppel  applies.^^    A  denial  of  liability  by  the  poor  officer  of 


13.  Salem   v.   Montville,   33   Conn.  141; 

Walpole  V.  Hopkinton,  4  Pick.  (Mass.)  358; 
Salisbury  v.  Orange,  6  N.  H.  348. 

Service  upon  an  overseer  at  a  distance 
from  his  town,  while  he  was  attending  his 
duties  as  a  member  of  the  legislature,  was 
valid.  Walpole  v.  Hopkinton,  4  Pick.  (Mass.) 
358. 

14.  Salisbury  v.  Orange,  5  N.  H.  348. 
Compare  Whitingham  v.  Wardsboro,  47  Vt. 
496. 

15.  See  Hamden  v.  Bethany,  43  Conn.  212; 
Salem  v.  Montville,  33  Conn.  141;  Litchfield 
V.  Farmington,  7  Conn.  100;  Ellsworth  v. 
Houlton,  48  Me.  416 ;  Augusta  v.  Vienna,  21 
Me.  298.  Groton  v.  Lancaster,  16  Mass.  110, 
holding  that  notice  sent  by  mail  is  insufficient, 
was  decided  before  the  passage  of  the  statute 
by  which  this  manner  of  service  is  now  ex- 
pressly permitted  in  Massachusetts.  Rev.  St. 
(1902')  c.  81,  §  34.  And  see  Conway  v.  Deer- 
field,  11  Mass.  327. 

That  it  is  not  necessary  that  the  postage 
on  the  letter  in  which  the  notice  is  sent 
should  be  paid  by  the  town  sending  it  see 
Augusta  V.  Vienna,  21  Me.  298. 

16.  Litchfield  v.  Farmington,  7  Conn.  100. 
Relevancy  of  evidence  to  repel  proof  of 

mailing. —  Evidence  by  the  selectmen  of  the 
town  to  be  notified  that  no  letter  containing 
the  notice  was  received  by  them  was  relevant, 
as  was  also  evidence  that  no  such  letter  was 
sent  from  the  post-office  of  the  notifying  town 
nor  received  at  the  post-office  of  the  town  to 
be  notified  in  the  month  when  mailing  was 
alleged.  Litclificld  v.  Farmington,  7  Conn. 
100. 

17.  Augusta  V.  Vienna,  21  Me.  298. 

In  Maine  the  arrival  of  the  notice  at  the 
poHt-olIicc  in  tlie  town  to  wliicli  it  is  directed 
is  niiule,  by  St.  (1835)  c.  149,  equivak'nt  to 
a  didivery  to  ilie  overseers.  Augusta  v. 
Vienna,  2]  Me.  298. 

18.  K(!e  Verona  v.  Pcrnobscot,  50  Me.  1 1  ; 
Veazie  v.  llowland,  53  Me.  39;  (lumniiiig(,ou 
V.  Wareliiim,  9  Ciisli.  (Mass.)  585;  Att.lebor- 
oiigli  «.  MnnHMcId,  15  Pick.  (Mass.)  19; 
Needliam  v.  Ncwion,  P2  Miihh.  452;  '{''ownHeiid 
V.  P.ill<!rica,  10  Miihh.  411;  lialh  ■/».  It'reeport, 
5  MaHS.  325;  Hiiinni'y  A  IIcmhIowii,  2  N.  II. 
470. 
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The  giving  of  notice  within  three  months 
after  expenses  incurred  must  be  alleged  in 

the  declaration  in  an  action  to  recover  the 
amount  thereof  from  the  town  liable.  Salem 
V.  Andover,  3  Mass.  436. 

That  the  commonwealth  cannot  recover  from 
a  town  expenses  of  supporting  a  pauper  at  a 
state  almshouse  incurred  more  than  three 
months  before  notice  to  the  town  see  Com. 
V.  Dracut,  74  Mass.  455. 

The  time  within  which  notice  must  he 
given  to  recover  expenses  incurred  in  the  sup- 
port of  a  pauper  at  a  lunatic  asylum  is  very 
generally  by  statute  prescribed  to  be  the 
same  as  in  the  case  of  ordinary  pauper  ex- 
penses, that  is,  within  three  months  after  the 
expenses  were  incurred.  West  Gardiner  v. 
Hartland,  62  Me.  246;  Jay  v.  Carthage,  48 
Me.  353;  Bangor  v.  Fairfield,  46  Me.  558; 
Cooper  V.  Alexander,  33  Me.  453 ;  Amherst  V. 
Shelbourne,  11  Gray  (Mass.)  107;  Cumming- 
ton  V.  Wareham,  9  Cush.  (Mass.)  585; 
Worcester  v.  Milford,  18  Pick.  (Mass.) 
379. 

A  notice  is  not  insuflScient  for  want  of  the 
date,  it  being  proved  that  it  arrived  at  the 
post-oflice  in  the  town  to  be  notified,  before 
the  e.x;piration  of  three  months  after  the  sup- 
plies were  furnished.  Ellsworth  v.  Houlton, 
48  Me.  416. 

Reasonable  notice  is  necessary  in  a  case  of 
relief  of  a  person  suffering  from  a  dangerous 
disease,  under  Act  (1837),  c.  244,  §  1. 
S]n-inglleld  v.  Worcester,  2  Cush.  (Mass.) 
52. 

If  a  pauper  fall  sick  and  suddenly  die  the 

town  of  his  settlement  is  liable  for  expenses 
incurred  in  his  relief  and  burial,  although  it 
had  no  notice  thereof  luitil  after  his  death. 
Souili  Huntington  v.  East  Huntington,  7 
Walls  (Pa.)  527. 

19.  JOast  Sudbury  v.  Sudbury,  12  Pick. 
(Mass.)  1.  ■ 

A  notice  quia  timet  is  not  premature  if 
given  nfliM-  (ho  siipi'"'''^  have  been  ordered 
in  a  case  of  existing  necessity,  although  none 
liav(i  been  actually  furnished  or  consumed. 
Knyctte  V.  Liverniore,  (i2  Mo.  220. 

ao.  Chester  r.  I'laislow,  •13  N.  IT.  542. 

21.  Strntnn'd  v.  Kairfield,  3  Conn.  588. 

22.  l;vman      Littleton.  50  N.  IL  2.  The 
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the  town  liable,  and  refusal  to  support  the  pauper,  is  an  implied  waiver  of  written 
particularized  notice.'^^  So  the  receipt  of  bills  for  support  without  objection  is  a 
waiver  of  a  more  formal  notice.^'  A  new  notice  is  not  a  waiver  of  a  former  notice 
nor  of  any  rights  acquired  thereunder.^^ 

(b)  Of  Defect  in  Notice.  A  defect  in  a  notice  may  be  waived  by  the  town 
upon  which  the  notice  is  served.^"  The  waiver  may  be  implied.^''  And  an  answer 
denying  liability  upon  some  ground  other  than  the  defect  in  the  notice  waives  a 
defect,  such  as  misnomer  or  indefinite  designation  of  a  pauper,^^  calling  a  district 
a  town,'''*  want  of  particularization  or  itemizing  of  expense,^"  or  the  want  of  signa- 
ture of  the  overseers  in  their  official  capacity  ;  but  an  objection  that  the  notice 
is  signed  by  a  person  having  no  authority  to  do  so  is  not  waived  by  an  answer 
asking  particulars  concerning  the  pauper.^^  Defects  in  a  notice  are  waived  by  the 
town  notitied  acting  upon  the  notice,  paying  the  costs  thereof,  and  contributing  to 
the  support  of  the  panper.^^ 

(vii)  New  Notice,  When  Necessabt.  If  the  town  notified  complies  with 
the  notice  either  by  paying  for  the  supplies  furnished,^'  by  removing  the  pauper,^^ 
or  by  otherwise  providing  for  his  relief,^''  a  new  notice  is  necessary  to  enable  the 
relieving  town  to  recover  for  supplies  subsequently  furnished.^''  A  new  notice  is 
necessary  for  each  new  cause  of  action,  and  if  the  town  furnishing  supplies  sues 
for  them  it  cannot  without  a  new  notice  recover  for  expenses  incurred  after  the 
commencement  of  the  first  action.^^  And  a  new  notice  is  necessary  even  though 
the  former  action  between  the  same  parties  in  respect  to  the  same  pauper  is  still 
pending  at  the  commencement  of  the  second  suit.^^  If,  however,  the  town  receiv- 
ing notice  does  not  comply  therewith  no  new  notice  for  after-supplies  is  necessary, 
up  to  the  time  within  which,  according  to  the  statute  of  limitations,  action  may 


ease  of  Hanover  v.  Weare,  2  N.  H.  131,  holds 
that  an  agreement  made  by  the  selectmen  of  a 
town  before  action  commenced,  by  which  they 
engaged  to  waive  the  statutory  notice,  does 
not,  at  the  trial  of  the  action,  bar  the  town 
from  objecting  to  the  want  of  due  notice,  but 
that  an  action  lies  upon  it  for  damages,  if 
made  upon  a  sufficient  consideration.  In  Ly- 
man V.  Littleton,  50  N.  H.  42,  the  court  in 
discussing  this  case  point  out  that  the  time 
for  notice  had  elapsed,  when  the  agreement 
was  made,  and  that  therefore  plaintiff  was 
not  induced  by  the  agreement  not  to  give  no- 
tice, but  that  the  agreement  was  a  mere 
executory  one  concerning  the  conduct  of  a 
trial  at  some  indefinite  future  date.  The  doc- 
trine of  estoppel  was  therefore  not  involved, 
and  the  case  does  not  deny  that  doctrine  as  at 
first  appears. 

23.  Stratford  v.  Fairfield,  3  Conn.  588; 
Newtown  v.  Danbury,  3  Conn.  553 ;  Lyman  v. 
Littleton,  50  N.  H.  42. 

24.  Bradford  v.  Cambridge,  195  Mass.  42, 
80  N.  E.  610. 

25.  New  Vineyard  v.  Phillips,  45  Me.  405; 
Kennebunkport  v.  Buxton,  26  Me.  61.  And 
see  cases  cited  under  new  notice. 

26.  Unity  v.  Tliorndike,  15  Me.  182;  Han- 
over V.  Eaton,  3  N.  H.  38. 

That  the  overseers  or  selectmen  are  the 
proper  ofScers  to  waive  a  defect  in  a  notice 
see  LTnity  v.  Thorndike,  15  Me.  182;  Hanover 
V.  Eaton,  3  N.  II.  38,  holding  also  that  if  a 
contract  of  waiver  is  made  by  selectmen  ex- 
pressly in  behalf  of  a  town,  the  selectmen 
will  not  be  personally  answerable  for  the 
breach  thereof. 

27.  Newtown  v.  Danbury,  3  Conn.  553. 
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28.  Newtown  v.  Danbury,  3  Conn.  553 ;  Au- 
burn V.  Wilton,  74  Me.  437;  Holden  v.  Glen- 
burn,  63  Me.  579;  Com.  v.  Di-acut,  8  Gray 
( Mass. )  455  ;  Northfleld  v.  Taunton,  4  Mete. 
(Mass.)  433;  Orange  v.  Sudbury,  10  Pick. 
(Mass.)  22;  Shutesbury  v.  Oxford,  16  Mass. 
102 ;  Embden  v.  Augusta,  12  Mass.  307 ;  Paris 
V.  Hiram,  12  Mass.  262. 

29.  Paris  v.  Hiram,  12  Mass.  262. 

30.  Newtown  v.  Danbury,  3  Conn.  553. 

31.  York  V.  Penobscot,  2  Me.  1. 

32.  Belfast  v.  Lee.  59  Me.  293.  See  Peter- 
sham V.  Coleraine,  9  Allen  (Mass.)  91. 

33.  Scott  V.  Clayton,  51  Wis.  185,  8  N.  W. 
171.  Com/pare  St.  Johnsbury  v.  Morristown, 
51  Vt.  316. 

34.  Bangor  v.  Fairfield,  46  Me.  558 ;  Greene 
V.  Taunton,  1  Me.  228 ;  Attleborough  v.  Mans- 
field, 15  Pick.  (Mass.)  19;  Palmer  v.  Dana, 
9  Mete.  (Mass.)  587.  See  Needham  v.  New- 
ton, 12  Mass.  452. 

35.  Green  v.  Taunton,  1  Me.  228;  Attle- 
borough V.  Mansfield,  15  Pick.  (Mass.)  19; 
Palmer  v.  Dana,  9  Mete.  (Mass.)  587. 

36.  Warren  v.  Islesborough,  20  Me.  442; 
Palmer  v.  Dana,  9  Mete.  (Mass.)  587;  Sidney 
V.  Augusta,  12  Mass.  316. 

37.  That  notice  of  other  expenses  pre- 
viously incurred  is  not  sufficient  see  Gilford 
V.  Newmarket,  7  N.  H.  251. 

38.  East  Machias  v.  Bradley,  67  Me.  533; 
Hallowell  v.  Harwich,  14  Mass.  186;  Attle- 
borough V.  Mansfield,  15  Pick.  (Mass.)  19. 

39.  Veazie  v.  Howland,  53  Me.  39;  Cum- 
mington  v.  Wareham,  9  Cush.  (Mass.)  585; 
Walpole  V.  Hopkinton,  4  Pick.  fMass.)  358. 
See  Uxbridge  v.  See  Konk,  10  Pick.  (Mass.) 
150. 
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be  brouglit.'"'  Where  supplies  are  furnished  occasionally  and  not  continuously  a 
new  notice  is  not  necessary  for  each  new  lot  of  supplies/'  A  new  notice  is  not  a 
waiver  of  a  notice  previously  given  nor  of  any  rights  acquired  thereunder.** 

e.  Answer  to  Notice*^ —  (i)  Necessity  and  ItEqumiTES.  It  is  generally 
provided  by  statute  that  a  town  upon  wiiom  a  pauper  notice  has  been  served  must 
in  order  to  contest  liabihty  serve  an  answer  upon  the  notifying  town  within  a  period 
prescribed  by  the  statute.**  The  answer  should  be  in  wnting,*^  although  this 
requirement  may  be  waived  by  the  overseers  of  the  town  giving  notice.*^  The 
answer  should  be  signed  by  one  of  the  overseers,  or  selectmen,  or  by  one  of 
their  number  in  behalf  of  a  majority.*''  And  an  answer  signed  by  some  other 
person  will  not  be  sufficient.*^  If  an  answer  neglects  to  deny  that  the  settlement 
of  the  pauperis  in  the  town  notified,  that  town  is  estopped,  in  an  action  to  recover 
the  expenses,  to  deny  that  fact.*^ 

(ii)  Effect  of  Failure  to  Serve.  A  town  which  fails  to  answer,  wjthin 
the  time  prescribed  by  statute,  a  pauper  notice,  is  estopped,  in  an  action  to  recover 
the  expenses  incurred  for  the  relief  of  the  pauper,  to  deny  that  the  person  named 
in  the  notice  is  a  pauper,™  or  that  his  settlement  is  the  town  notified.''^  A  notice 
not  sufficiently  certain  and  definite,  however,  will  not,  although  unanswered, 
conclude  the  town  notitied.^^ 

D.  Liability  of  Pauper  and  Pauper's  Estate.^^   While  it  is  not  against 


40.  Jay  V.  Carthage,  48  Me.  353;  Tops- 
field  V.  Middletown,  8  Mete.  (Mass.)  664; 
Scott  V.  Clayton,  51  Wis.  185,  8  N.  W. 
171. 

41.  Veazie  v.  Howland,  53  Me.  38.  See 
Attleborough  v.  Mansfield,  15  Pick.  (Mass.) 
19. 

42.  New  Vineyard  v.  Phillips,  45  Me.  405; 
Kennebunkport  v.  Buxton,  26  Me.  61. 

43.  Waiver  of  defect  in  notice  see  supra, 
IV,  C,  2,  d,  (VI),  (B). 

44.  See  the  statutes  of  the  several  states. 
See  also  Ellsworth  v.  Houlton,  48  Me.  416; 
Easton  v.  Wareham,  131  Mass.  10;  Wenham  u. 
Essex,  103  Mass.  117;  Petersham  v.  Coleraine, 
9  Allen  (Mass.)  91;  Bridge  water  v.  Dart- 
mouth, 4  Mass.  273;  Stillwell  v.  Kennedy,  51 
Hun  (N.  Y.)  114,  5  N.  Y.  Suppl.  407;  Still- 
well  V.  Coon,  12  N.  Y.  St.  745. 

In  Wisconsin  it  has  been  held  that  no  an- 
swer is  necessary  in  order  to  entitle  the  town 
notified  to  defend.  Ettrick  v.  Bangor,  84 
Wis.  256,  54  N.  W.  401. 

That  the  answer  may  be  served  by  mail 
see  Stillwell  v.  Kennedy,  51  Hun  (N.  Y.) 
114,  5  N.  Y.  Suppl.  407. 

45.  Ellsworth  v.  Houlton,  48  Me.  416; 
Wenham  v.  Essex,  103  Mass.  117;  Bridge- 
water  V.  Dartmouth,  4  Mass.  273;  Stillwell  v. 
Kennedy,  51  Hun  (N.  Y.)  114,  5  N.  Y.  Suppl. 
407.  And  see  Stillwell  v.  Coon,  12  N.  Y.  St. 
745. 

46.  Unity  v.  Thorndike,  15  Me.  182. 

47.  Potcr,shani  v.  Coleraine,  9  Alien  (Mass.) 
91;  liridgewalcr  r.  Durtnioutli,  4  Mass.  27.3. 

48.  I'dcrsliain  v.  Coleraine,  9  Allen  (Mass.) 
91,  liolding  also  that  an  ()l)jcction  tliat  the 
answer  is  not  wigned  by  tlie  ])ro])or  ollicer  is 
not  waived  liy  a  reply  netit  inuier  the  impres- 
sion lliat         answer  eanio  from  iiiin. 

For  answers  held  to  be  sufficient  see  Wen- 
ham  V.  Essex,  lO.'t  Mass.  117;  Sl.illwcll  V. 
Kennedy,  5]  lliin  (N.  Y.)  114,  5  N.  Y.  Suppl, 
407;  Sl'illwcl!  i\  Coon,  12  N.  Y.  St.  745. 

49.  KhhIoi)  v.  Warclmni,  l.'ll  Muss.  10. 
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For  an  answer  held  to  sufSciently  deny 
settlement  see  Stillwell  v.  Coon,  12  N.  Y.  St. 
745. 

50.  Freeport  v.  Edgeeumbe,  1  Mass.  459. 

51.  Shelburne  v.  Buckland,  124  Mass.  117;  . 
Westminster  v.  Bernardston,  8  Mass.  104; 
Bridgewater  v.  Dartmouth,  4  Mass.  273;  Top- 
sham  V.  Harpswell,  1  Mass.  518.  See,  how- 
ever, Kennebunkport  v.  Bu.xton,  26  Me.  61, 
and  Turner  v.  Brunswick,  5  Me.  31,  in  which 
the  rule  is  stated  a  little  differently,  these 
cases  holding  that  the  delinquent  town  is 
estopped  to  show  the  settlement  of  the  pauper 
to  be  in  any  town  other  than  the  town  giving 
notice.    This  is  not  the  general  rule. 

That  this  estoppel  operates  only  in  an  ac- 
tion to  recover  expenses  incurred  previous  to 
giving  notice  and  does  not  applj'  to  an  action 
for  after  expenses  see  Ellsworth  v.  Houlton, 
48  Me.  410;  Leicester  r.  Eehoboth,  4  Mass.  180. 

Failure  to  answer  a  pauper  notice  concern- 
ing "  S.,  his  wife  A.,  and  their  children," 
does  not  estop  the  town  notified  to  deny  the 
settlement  of  the  woman  and  children  unless 
it  appears  that  they  are  in  fact  the  wife  and 
children  of  S,  and  evidence  to  negative  this  is 
admissible.    Holden  v.  Glenburn,  63  Me.  579. 

Failure  to  answer  notice  given  pending  an 
action  no  estoppel. —  A  notice  from  one  town 
to  another  claiming  reimbursement  for  the 
expense  of  su])])orting  the  ]iauper,  given  dur- 
ing the  ])endcncy  of  an  action  for  the  recovery 
of  that  cx])ense,  or  after  final  determination, 
although  unanswered,  o])erates  no  estojipel  to 
deny  tlio  settlement  of  the  jiauper  with  the 
towii  notified.  Newton  v.  Randolph,  16  Mass. 
420. 

In  Wisconsin  it  has  becni  held  that  a  notice, 
although  luianswered,  does  not  act  as  an 
ent()])|)el  aa  io  any  material  fact,  the  court  in 
that  slate  not  favoring  estoiipels.  Scott  V. 
Clayton,  51  Wis.  185,  8  N.  W.  171. 

52.  Dover  i\  Paris,  5  Mo.  430. 

53.  Services  and  earnings  of  paupers  see 
■/(//ra,  IV,  .1. 
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public  policy  for  a  pauper  to  voluntarily  indemnify  tlie  public  authorities  against 
expenses  incurred  on  his  account,^^  and  while  he  may  bind  himself  by  special  con- 
tract to  do  so,^^  he  is  nevertlieless  under  no  obligation  to  make  reimbursement  in 
the  absence  of  such  contract  or  of  some  special  statute  so  providing.^^  It  makes 
no  difference  that  the  pauper  owned  property  at  the  time  tlie  relief  was  fur- 
nished, in  the  absence  of  fraud  or  deception  on  his  part  as  to  his  ability  to 
support  himself,^^  or  that  he  subsequently  became  of  sufficient  ability  to  repay 
By  the  provisions  of  some  statutes  expenses  incurred  in  support  of  a  pauper 
may  bo  recovered  from  him  or  his  estate.™    The  statutes  do  not  apply  to  a 


54.  Cliurch  v.  Fanning,  44  Hun  (N.  Y.) 
302.  And  see  O'Donnell  v.  Smith,  142  Mass. 
505,  8  N.  E.  350;  Stow  v.  Sawyer,  3  Allen 
{Mass  )  515. 

55.  See  Lyndon  v.  Belden,  14  Vt.  423,  hold- 
ing til  at  where  the  overseers  of  the  poor  of  a 
town,  by  contract  with  a  poor  person,  re- 
ceived from  him  a  horse  toward  indemnifying 
the  town  in  yielding  him  a  support,  the 
property  of  the  horse  vested  in  the  town  and 
they  might  sue  for  it.  But  see  Montgomery 
County  V.  Eistine,  124  Ind.  242,  24  N.  E.  990, 

8  L.  K.  A.  461. 

56.  Iowa. —  Bremer  County  v.  Curtis,  54 
Iowa  72,  6  N.  W.  135. 

Massachusetts. —  Stow  v.  Sawyer,  3  Allen 
515;  Medford  v.  Learned,  16  Mass.  215;  Deer- 
Isle  V.  Eaton,  12  Mass.  328.  And  see  Grove- 
land  V.  Medford,  1  Allen  23. 

New  Hampshire. —  Charlestown  v.  Hubbard, 

9  N.  H.  195. 

New  Yo7-k. — Albany  v.  McNamara,  117 
N.  Y.  168,  22  N.  E.  931,  6  L.  R.  A.  212. 

Vermont. —  Bennington  v.  McGennes,  1  D. 
Chipm.  44. 

See  38  Cent.  Dig.  tit.  "Paupers,"  §§  180, 
181. 

Reason  for  rule. —  The  provision  made  by 
law  for  the  relief  of  the  poor  is  a  charitable 
provision  (Bennington  v.  McGennes,  1  D. 
Chipm.  (Vt. )  44),  and  no  promise  can  be  im- 
plied to  make  reimbursement  for  relief 
furnished  in  accordance  therewith  (Bremer 
County  V.  Curtis,  54  Iowa  72,  6  N.  W.  135). 
Charitable  relief  afforded  to  an  individual, 
although  at  his  own  request,  gives  no  cause 
of  action  against  him.  It  is  a  gift  and  can- 
not be  reclaimed.  Charlestown  v.  Hubbard, 
9  N.  H.  195. 

The  estate  of  a  deceased  pauper  is  not 
liable  after  his  death.  Jones  County  v.  Nor- 
ton, 91  Iowa  680,  60  K  W.  200;  Bremer 
County  V.  Curtis,  54  Iowa  72,  6  N.  W.  135 ; 
Montgomery  County  v.  Gupton,  139  Mo.  303, 
39  S.  W.  447,  40  S.  W.  1094;  Benson  v. 
Hitchcock,  37  Vt.  567. 

57.  Stow  V.  Sawyer,  3  Allen  (Mass.)  515. 

58.  Albany  v.  McNamara,  117  N.  Y.  168, 
22  N.  E.  931,  6  L.  R.  A.  212. 

Misjudgment  of  the  officers  of  the  poor  as 
to  necessities  of  the  person  relieved  raises  no 
implied  promise  on  the  part  of  such  person 
that  he  will  repay  moneys  expenrled  in  his 
behalf.  Albany  ».  McNamara,  117  N.  Y.  168, 
22  N.  E.  931,  6  L.  R.  A.  212. 

59.  Charlesto^vn  v.  Hubbard,  9  N.  H.  195. 

60.  See  the  statutes  of  the  various  states. 
And  see  Sehroer  v.  Central  Kentucky  Insane 


Asylum,  113  Ky.  288,  68  S.  W.  150,  24  Ky. 
L.  Rep.  150;  Central  Kentucky  Insane 
Asylum  v.  Drane,  113  Ky.  281,  68  S.  W.  149, 
24  Ky.  L.  Rep.  176;  Cutler  v.  Maker,  41  Me. 
594;  Newburyport  v.  Creedon,  146  Mass.  134, 
15  N.  E.  157;  Haynes  v.  Wells,  6  Pick. 
( Mass. )  462 ;  Montgomery  County  v.  Nyce, 
161  Pa.  St.  82,  28  Atl.  999  [affirming  13 
Pa.  Co.  Ct.  594]  ;  Lancaster  County  v.  Hart- 
man,  9  Pa.  Co.  Ct.  177. 

Construction  of  term  "  if  able." —  Under  a 
statute  providing  that  nurses  and  necessaries 
shall  be  provided  an  infected  person  at  his 
charge  "  if  able,"  where  the  charges  were 
one  hundred  and  seventy-six  dollars  and  the 
infected  person  had  six  hundred  dollars  he 
was  "  able  "  within  the  meaning  of  the  stat- 
ute. Hampden  v.  Newburgh,  67  Me.  370.  It 
has  been  held  that  the  phrase  "  if  able "  re- 
lates to  his  pecuniary  ability  at  the  time  the 
expenses  are  incurred,  and  that  such  person  is 
not  chargeable  with  any  part  of  the  expenses 
incurred  if  he  is  not  able  to  pay  the  full 
amoimt.  Greenville  v.  Beauto,  99  Me.  214, 
58  Atl.  1026.  So  it  has  been  held  that  under 
an  act  authorizing  the  directors  of  a  county 
infirmary,  as  soon  as  any  person  is  commit- 
ted to  such  infirmary  as  a  pauper,  to  take 
possession  of  any  property  he  may  own,  and 
apply  the  proceeds  thereof  to  his  mainte- 
nance, the  directors  are  not  authorized  to 
apply  property  acquired  by  a  pauper  after  he 
enters  the  infirmary  to  the  payment  of  his 
board  for  the  time  prior  to  the  acquisition  of 
such  estate.  Mason  County  Infirmary  i'. 
Smith,  111  Ky.  636,  64  S.  W.  466,  23  Ky.  L. 
Rep.  860. 

Inquiry  as  to  ability  to  pay. —  The  finding 

of  a  jury  that  a  lunatic  is  a  pauper,  so  as  to 
entitle  him  to  be  admitted  to  a  state  asylum 
without  payment  in  advance,  as  provided  by 
Ky.  St.  §  256,  is  not  such  an  adjudication 
between  the  lunatic  and  the  state  as  to  pre- 
clude further  inquiry  as  to  the  ability  of  the 
lunatic  to  pay;  express  provision  being  made 
by  Ky.  St.  §  257,  for  the  recovery  of  the 
patient's  board  where  he  has,  or  subsequently 
acquires,  estate.  Central  Kentucky  Insane 
Asylum  v.  Drane,  113  Ky.  281,  68  S.  W.  149, 
24 "Ky.  L.  Rep.  176. 

Coverture  is  no  bar  to  an  action  against  a 
married  woman  for  reimbursement  for  sup- 
plies, where  she  has  been  deserted  by  her  hus- 
band. Peru  V.  Poland,  78  Me.  215,  3  Atl. 
284. 

No  expense  is  shown  to  have  been  incurred 
for  a  pauper's  support  for  which  there  can 
be  a  recovery,  where  it  appears  that  he  has 
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purely  officious  payment  of  expenses  wliicli  a  town  was  under  no  legal  obligation 
to  make." 

E.  Application  For  Relief.    According  to  some  decisions,  where  relief  is 

furnished  in  good  faitii,  no  application  is  necessary  to  the  validity  of  the  act  of 
the  poor  officer  in  furnishing  it.**^  Where  application  is  made,  an'  application  by 
someone  in  belialf  of  the  i)auper  will  be  sufficient ;  it  is  not  necessary  that  the 
pauper  should  make  the  application  himself?^  Application  to  the  individual 
members  of  the  board  of  supervisors  satisfies  a  statutory  provision  that  applica- 
tion shall  be  made  to  the  board  of  supervisors."*  Where  a  pauper  \&  residing  in 
a  town  other  tlian  that  in  which  he  has  a  settlement,  application  for  relief  should 
be  made  to  the  poor  officers  of  the  town  in  wliich  he  resides,  as  the  duty  of  pro- 
vidhig  relief  is  imposed  on  them  in  tlie  first  instance."^ 

F.  Opdep  of  Relief  and  Order  of  Approval  — l.  Order  of  Relief  — 
a.  Necessity  and  Form.  Except  in  cases  of  emergency,  wliere  relief  may  be 
extended  without  an  order  therefor,  and  recovery  had,  provided  an  order  of 
approval  be  afterward  obtained,""  a  previous  order  therefor  is  always  indispensable 
to  a  recovery  for  the  relief  furnished  to  a  poor  person."  The  order  of  relief  must 
be  direct  and  positive  in  its  terms,  and  not  in  the  alternative."^  A  rule  adopted 
by  the  county  that  no  medical  supplies  shall  be  furnished  any  pauper,  except  on 
the  order  of  the  overseers  of  the  poor,  is  satisfied  by  a  verbal  order  merely."''* 

b.  Nature  and  Extent  of  Relief.  An  act  providing  that  the  justices  are  to 
give  such  allowance  weekly,  or  otherwise,  as  the  necessities  of  the  pauper  shall 
require,  gives  a  reasonable  discretion  to  such  justices  as  to  the  nature  and  extent 
of  relief.™ 


rendered  services  to  an  amount  equal  in 
value  to  the  cost  of  liis  support.  Taunton 
V.  Talbot,  186  Mass.  341,  71  N.  E.  785. 

The  fact  that  a  deceased  pauper  was  en- 
titled to  soldier's  relief  which  he  did  not  re- 
ceive does  not  bar  an  action  by  the  poor  offi- 
cers to  I'ecover  for  his  support  as  a  paujier. 
Grossman  v.  New  Bedford  Sav.  Inst.,  IGO 
Mass.  503,  36  N.  E.  477. 

Exemption  allowed  widow  in  husband's 
estate. —  The  exemption  allowable  to  a  widow, 
in  lier  husband's  estate,  cannot  be  awarded  to 
the  poor  district  for  talking  care  of  her  as 
an  insane  pauper.  The  exemption  is  not  a 
sum  due  the  widow  on  her  husband's  deatli 
but  must  be  demanded,  and  slie  being  insane 
cannot  do  so.  The  demand  must  be  made 
by  lier  committee.  Kielty's  Estate,  8  Kulp 
(Pa.)  19. 

61.  Newburyport  v.  Creedon,  146  Mass.  134, 
15  N.  10.  157. 

62.  Moultonborough  v.  Tuftonborough,  43 
N.  IL  3 Hi;  VValden  v.  Cabot,  25  Vt.  522. 
Compare  Van  Nuis  v.  McCollcster,  3  N.  J.  L. 
805. 

No  application  by  one  in  jail  at  a  distance 
from  his  home  for  relief  for  his  family  is 
necessary  to  autiiori/.e  tlie  \>oov  ollicor  to 
alloi'd  it  relief  to  tluj  amount  designated  by 
Htatnte.    Briggs      Whi|)plo,  0  Vt.  !)5. 

63.  Clay  Coiintv  v.  Palo  Alto  County,  82 
Iowa  (i2(i,"  48  N.  W.  1053. 

04.  'i'cHHicr  ;;.  J.ako  Pleasant,  67  Minn.  145, 
5H  N.  W.  H7I. 
65.  VVoodcH  ('.  Dcniictl.,  !)  N.  II.  65. 
00.  S.'<-  infra,  IV,  V,  2. 

67.  Princ(!i,on  v.  Mount,  29  N.  J.  L.  209; 
OviTHciTH  V.  H;ikcr.  2  Watl.H  (I'm,.)  2H0 ;  i!o\- 
borough  Tp.  v.  lJunn,  12  Serg.  &  11.  (Pa.) 

[IV,  DJ 


292;  Delaware  Tp.  v.  Zerbe  Tp.,  3  Pa.  Co. 
Ct.  643. 

Transient  poor  falling  within  the  act  of 
1797,  section  11,  do  not  come  within  the 
twentieth  section,  requiring  an  order  for  their 
support,  in  order  to  bind  the  town  beyond 
five  dollars.  Harrington  v.  Alburgh,  14  Vt. 
132. 

Payment  of  order  for  unauthorized  expen- 
ditures enforced. —  Where  the  overseer  in  a 
number  of  cases,  and  in  good  faith,  and  in 
ignorance  of  the  existing  statute,  expended 
more  than  ten  dollars  for  tlie  relief  of  the 
poor,  without  first  having  obtained  an  order 
from  a  justice  of  the  peace  allowing  the  same, 
and  the  town  auditors  allowed  the  claim  for 
such  expenditures,  and  at  an  annual  town 
meeting  it  was  resolved  that  the  sum  due  the 
overseers  for  such  expenditures  be  levied  and 
assessed  on  the  taxable  property  to  pay  the 
same,  which  was  duly  certified  to  the  board 
of  supervisors  and  an  order  for  the  payment 
thereof  given,  it  was  held  that  the  payment 
of  the  Older  so  drawn  for  such  expenditures 
would  be  enforced.  Cobb  v.  Eanisdell,  14 
N.  Y.  Snppl.  93. 

68.  Pickett  v.  Erie  County,  3  Pa.  Co.  Ct. 
541. 

69.  Fayette  County  v.  Morton,  53  111.  App. 
652. 

70.  Adams  v.  Columbia  County,  8  Johns. 
(N.  Y.)  323,  holiling  further  that  an  al- 
lowance of  not  only  a  weekly  sum,  but  medi- 
cine niid  111  tendance,  is  proper. 

Order  held  not  to  charRe  district  with  costs 
and  expenses  of  removal. —  \\'1umi  the  order 
on  its  face  docs  not  tdiow,  and  there  is  no 
(^viilence  in  case  tending  to  pliow,  that 

the  i)aupcr  or  any  oue  in  his  behalf  ever 
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e.  Validity.  The  order,  to  be  valid,  must  conform  strictly  to  the  statute  on 
which  it  is  founded.''^  Pure  matters  of  form  in  the  order  of  i-elief,  however,  are 
to  be  overlooked,  and  the  order  liberally  treated  and  where  no  formal  evidence 
of  a  given  fact  is  required  by  the  statute,  and  such  evidence  is  to  be  reasonably 
implied  from  the  order,  it  is  enough.'^  But  where  the  substance  of  what  is 
required  by  the  statute  is  absent,  the  order  will  of  course  not  be  upheld^'' 

d.  Conelusiveness.  The  order  is  conclusive  only  when  the  statute  on  which  it 
is  founded  Jias  been  strictly  followed;''^  and  if  the  statute  has  not  been  strictly 
followed  in  making  tlie  order,  it  creates  no  liability  on  the  poor  district  in  which 
the  alleged  pauper  resides,''''  nor  on  the  district  to  which  lie  is  subsequently 
removed."  When  the  statute  has  been  strictly  followed  in  making  an  order  of 
relief,  the  overseers  receiving  it  are  bound  to  obey  it ;  otherwise  not.™  The  order 
is  conclusive  only  of  tlie  fact  that  at  the  time  of  its  use  the  person  therein  named 
is  entitled  to  maintenance  as  a  pauper,  but  is  only  facie  evidence  of  the 
continuing  necessity  of  relief.'"  If  want  of  jurisdiction  appears  on  the  face  of 
the  record,  it  can  be  taken  advantage  of  at  any  time  and  in  any  court  where  the 
conclusiveness  of  the  order  is  the  subject  of  a  judicial  inquiry.^" 

e.  Appeal.  Unless  expressly  authorized  by  statute  no  appeal  lies  from  an 
order  of  relief.^^ 

2.  Order  of  Approval.  The  fact  that  the  order  of  approval  may  be  obtained 
after  relief  has  been  extended,  so  as  to  charge  the  poor  district,^^  does  not  render 
the  need  of  a  subsequent  order  any  the  less  imperative.^^  If  the  statute  fixes  no 
time  within  which  the  order  of  approval  may  be  obtained,  it  is  not  for  the  court 
to  prescribe  the  limits.^*  An  appeal  lies  from  a  decision  giving  an  order  of 
approval  and  it  seems  that  an  appeal  will  lie  also  from  a  decision  refusing  an 
order  of  approval.^^ 


applied  for  relief  otherwise  than  for  tempo- 
rary assistance  to  obtain  medicine,  and  the 
order  in  terms  directs  that  the  pauper  be 
provided  with  suitable  maintenance,  it  does 
not  suffice  to  charge  the  poor  district  with 
the  costs  and  expenses  relating  to  the  order 
of  removal.  Delaware  Tp.  v.  Zerbe  Tp.,  3 
Pa.  Co.  Ct.  643. 

71.  Brushvalley  Tp.  v.  Allegheny  County, 
25  Pa.  Super.  Ct.  595,  holding  further  that 
where  the  order  does  not  so  conform  to  the 
statutory  requirements,  the  regularity  of  sub- 
sequent proceedings  is  material. 

Illustration. —  Thus  an  order  leaving  action 
thereon  to  the  discretion  of  the  overseers  of 
the  poor,  where  the  statute  does  not  provide 
for  delegation  of  the  power  to  magistrates  in 
making  the  order,  will  not  be  upheld.  Brush- 
valley  Tp.  ;;.  Allegheny  County,  25  Pa.  Super. 
Ct.  595 ;  Pickett  v.  Erie  County,  3  Pa.  Co.  Ct. 
541. 

72.  Adams  v.  Columbia  County,  8  Johns. 
(N".  Y.)  323;  Eex  v.  Woodsterton,  2  Barn. 
207.  See  also  Pickett  v.  Erie  County,  3  Pa. 
Co.  Ct.  541. 

73.  Adams  v.  Columbia  County,  8  Johns. 
(K  Y.)  323. 

74.  Pickett  v.  Erie  County,  3  Pa.  Co.  Ct. 
541. 

75.  Brushvalley  Tp.  v.  Allegheny  County, 
25  Pa.  Super.  Ct.  595. 

76.  Brushvalley  Tp.  v.  Allegheny  County, 
25  Pa.  Super.  Ct.  595. 

77.  Brushvalley  Tp.  v.  Allegheny  County, 
25  Pa.  Super.  Ct.  595. 

78.  Brushvalley  Tp.  v.  Allegheny  County, 
25  Pa.  Super.  Ct.  595. 


79.  Laporte  Borough  v.  Hillsgrove  Tp.,  95 
Pa.  St.  269. 

80.  Brushvalley  Tp.  v.  Allegheny  County, 
25  Pa.  Super.  Ct.  595. 

81.  Lampiter  Tp.  v.  Lancaster,  2  Yeates 
(Pa.)  164;  Brushvalley  Tp.  v.  Allegheny 
County,  25  Pa.  Super.  Ct.  595;  Rex  v.  North 
Shields,  Dougl.  (3d  ed.)  331;  Rex  v.  Devon, 
4  M.  &  S.  421.  See  also  People  v.  Cayuga 
County,  2  Cow.  (N.  Y.)  530. 

The  reason  for  not  giving  the  appeal  is 
that  the  subject  of  relief  might  starve  while 
the  cause  was  in  suspense.  Eex  v.  North 
Shields,  Dougl.  (3d  ed.)  331. 

82.  Chester  County  House  of  Employment 
V.  Worthington,  38  Pa.  St.  160;  Westmore- 
land County  House  of  Employment  v.  Murry, 
32  Pa.  St. 'l78;  Washington  County  v.  Wat 
lace,  8  Watts  &  S.  (Pa.)  94;  Neale  v.  Plum 
Creek,  3  Pa.  Dist.  9 ;  Pickett  v.  Erie  County, 
3  Pa.  Co.  Ct.  541.  See  also  Brushvalley  Tp. 
V.  Allegheny  County,  25  Pa.  Super.  Ct. 
595. 

83.  Blakeslee  v.  Chester  County,  102  Pa.  St. 
274 ;  Delaware  Tp.  v.  Zerbe  Tp.,  3  Pa.  Co.  Ct. 
643;  Pickett  v.  Erie  County,  3  Pa.  Co.  Ct. 
541. 

84.  Chester  County  House  of  Employment 
V.  Worthington,  38  Pa.  St.  160.  See  also 
Blakeslee  v.  Chester  County,  102  Pa.  St. 
274 ;  Roney  v.  Montgomery  House  of  Em- 
plo;snnent,  1  Montg.  Co.  Rep.  (Pa.l  13. 

85.  Chester  County  House  of  Employment 
V.  Worthington,  38  Pa.  St.  160;  Neale  v. 
Plum  Creek,  3  Pa.  Dist.  9;  Hower  v.  Lewis- 
burg,  6  Pa.  Co.  Ct.  667. 

86.  See  Blakeslee  v.  Chester  Coimty,  102 
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G.  Furnishing-  Aid  and  Support  in  General  — l.  Transients.    By  statute 

in  one  jurisdiction  at  least  the  overseers  of  the  poor  of  the  town  in  which  a  tran- 
sient person  is  suddenly  taken  sick  or  lame,  or  otherwise  disabled  and  confined  in 
any  house  in  the  town  and  in  need  of  relief,  are  hound  to  afford  hitn  relief." 
Under  such  a  statute  any  person,  not  having  come  to  reside  in  the  town,  is 
regarded  as  transient,^^  and  the  overseers  of  the  poor  are  bound  to  provide  for  lug 
support,  when  disabled  and  in  need  of  personal  relief,*^  without  regard  to  his 
ability  to  defray  the  expenses  thereof.* 

2.  Necessity  of  Relief.  When  the  act  of  the  poor  authorities  of  a  town  or 
county  in  affording  relief  to  a  pauper  may  affect  the  rights  or  obligations  of 
another  town  or  county,  the  law  requires  that  a  case  of  necessity  and  need  should 
be  established,  before  the  relief  is  furnished,  and  those  rights  or  obligations 
changed.^^  And  the  liability  of  the  town  or  county  sought  to  be  charged  for 
relief  furnished  to  a  pauper  by  the  poor  authorities  of  another  town  or  county 
does  not  depend  upon  the  opinion  or  adjudication  of  the  latter  that  the  relief  is 
necessary,  although  made  in  good  faith  but  upon  the  fact  that  the  person  pro- 
vided for  has  fallen  into  distress  and  stands  in  need  of  immediate  relief.^^  But 
the  fact  that  a  person  is  actually  destitute  and  in  need  of  relief  authorizes  and 
requires  the  proper  poor  authorities  to  provide  such  relief,^*  and  the  obligation  to 
act  in  the  premises  is  not  affected  by  the  circumstance  that  the  pei'son  to  be 
relieved  may  have  property  of  his  own,  not  available  for  his  immediate  relief,^ 
or  by  the  question  upon  whom  the  burden  shall  ultimately  fall.^^ 

3.  Unauthorized  and  Voluntary  Aid.  There  is  no  implied  contract  on  the 
part  of  a  town  or  county  to  pay  a  third  person  who  voluntarily  affords  relief 
to  a  pauper;^''  and  no  action  therefor  will  lie  by  him  against  the  town  or 


Pa.  St.  274;  Chester  County  House  of  Em- 
ployment V.  Worthington,  38  Pa.  St.  160; 
Pickett  V.  Erie  County,  3  Pa.  Co.  Ct.  541. 

87.  See  Stone  v.  Glover,  60  Vt.  651,  15 
Atl.  334. 

A  statute  providing  for  the  relief  of  indi- 
gent residents  in  the  county  does  not  em- 
brace a  transient.  Upshur  County  v.  Yeury, 
19  Tex.  126. 

88.  Charleston  v.  Lunenburgh,  23  Vt.  625. 
See  also  Macoon  v.  Berlin,  49  Vt.  13.  As 
between  the  person  at  whose  house  the  dis- 
abled person  is  confined,  and  the  town  in 
wliich  he  is  confined,  the  liability  of  the 
town  does  not  depend  on  such  person's 
transiency  as  distinguished  from  the  per- 
manency of  having  come  to  reside,  but,  as 
to  that,  only  on  his  being  confined  by  dis- 
ability at  some  house  that  is  not  his  home. 
Goodell  V.  Mt.  Holly,  51  Vt.  423. 

89.  Stone  v.  Glover,  60  Vt.  651,  15  Atl. 
334;  Danville  v.  Sheffield,  50  Vt.  243; 
Charleston  v.  Lunenburgh,  23  Vt.  525. 

That  the  disability  should  be  caused  by  the 
sudden  visitation  of  disease  or  accident  is  not 
noccHsary  (Stone  V.  Glover,  CO  Vt.  651,  15 
Atl.  334),  but  "otlierwiao  disabled"  is 
enough  (Stone  v.  Glover,  supra;  Charleston 
V.  Liincnburgli,  23  Vt.  525). 

90.  Diinville  V.  Slioffiold,  50  Vt.  243,  hold- 
ing furtluir  (liat  the  qncsiion  of  tlio  ability 
of  a  transient  person  to  defray  the  cxi)onso 
of  Ills  Hnj)i)ort  ariw^H  an  b(!two(Mi  the  town 
rcnihtriiig  tlie  Hn|)[)()rt,  and  tlio  town  in  which 
Hwh  fHirHon  in  Ii-gally  settled,  after  the  sup- 
j)or(,  is  furnislied. 

91.  Vcii/.U'.  V.  OheHtor,  53  Mo.  20. 

92.  Thomanton  V.  Warren,  28  Mo.  280. 

[IV,  G,  1] 


It  is  always  competent  for  defendant  towns 
to  deny  the  necessity  of  relief  furnished  by 
other  towns  and  with  which  they  are  sought 
to  be  charged.  Thomaston  v.  Warren,  28 
Me.  289. 

93.  Clinton  County  v.  Pace,  59  111.  App. 
576;  Mussel  v.  Tama  County,  73  Iowa  101, 
34  N.  W.  762;  Thomaston  v.  Warren,  28  Me. 
289;  Springfield  v.  Chester,  68  Vt.  294,  35 
Atl.  322. 

94.  Connecticut. —  New  Milford  v.  Sher- 
man, 21  Conn.  101. 

Illinois. —  Clinton  County  v.  Pace,  59  111. 
App.  576. 

loica. —  Mussel  v.  Tama  County,  73  Iowa 
101,  34  N.  W.  762. 

Maine. —  Veazie  v.  Chester,  53  Me.  29; 
Norridgewock  v.  Solon,  49  Me.  385. 

Pennsylvania. —  Cumberland  County  House 
of  Employment  v.  Walker  Tp.,  7  Pa.  Super. 
Ct.  303. 

See  38  Cent.  Dig.  tit.  "Paupers,"  §  191. 

95.  Norridgewock  v.  Solon,  49  Me.  385; 
Ripton  V.  Brandon,  80  Vt.  234,  67  Atl.  541. 
See  also  Templeton  v.  Winchendon,  138  Mass. 
109;  Groveland  V.  Medford,  1  Allen  (Mass.) 
23. 

The  fact  that  there  was  a  small  sum  due 
a  pauper  when  the  supplies  were  furnished 
is  not  conclusive  that  the  verdict  for  plaintiff 
in  an  action  to  recover  for  such  8U])i)lie8 
was  against  the  evidence  upon  the  question 
of  necessity.    Solon  v.  Embden,  71  Me.  418. 

96.  Norridgewock  v.  Solon,  49  Me.  385. 

97.  Illinois. —  Alton  v.  Madison  County,  21 
111.  115. 

Maasaohuscita. —  Miller  v.  Somerset,  14 
Mass.  396. 
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county,'^  unless  it  is  expressly  given  by  statute,^  or  is  founded  on  an  expi-ess 
contract,^  or  on  an  implied  contract  to  pay  for  relief  afforded  at  the  special 
request  of  the  town  or  county.^ 

4.  Effect  of  Existence  of  Provision  For  Relief  —  a.  In  General.  If  a  town 
or  county  has  made  adequate  provision  for  the  relief  of  a  pauper,  any  relief  fur- 
nished him  by  other  towns  or  counties,  or  third  persons,^  after  knowledge  or 


A''ety  Banipshire. —  French  v.  Benton,  44 
N.  H.  28;  Otis  v.  Strafford,  10  N.  H.  352. 

Islew  York. —  Smith  v.  Williams^  13  Misc. 
761,  35  N.  Y.  Suppl.  23G. 

Yermont. —  Aldrich  v.  Londonderry,  5  Vt. 
441. 

England. — Atkins  v.  Banwell,  2  East  505. 

See  38  Cent.  Dig.  tit.  "Paupers,"  §  193. 

98.  Illinois. —  Alton  v.  Madison  County,  21 
111.  115;  Eayburn  v.  Davis,  2  III.  App.  548. 

Indiana. —  Knox  County  v.  Jones,  7  Ind.  3. 

ilassachuseits. —  Kittredge  v.  Newbury,  14 
Mass.  448;  Miller  v.  Somerset,  14  Mass.  396; 
Mitchell  V.  Cornville,  12  Mass.  333;  Dalton 
V.  Hinsdale,  6  Mass.  501. 

Mississippi. —  Reynolds  v.  Alcorn  County, 

59  Miss.  132. 

Missouri. —  Duval  v.  Laclede  County,  21 
Mo.  396. 

Xeiraska.- — •  Hamilton  County  v.  Meyers, 
23  Nebr.  718,  37  N.  W.  623. 

Ne%o  Hampshire. —  French  v.  Benton,  44 
N.  H.  28;  Otis  V.  Strafford,  10  N.  H.  352. 

New  York. —  Smith  v.  Williams,  13  Misc. 
761,  35  N.  Y.  Suppl.  236;  Flower  v.  Allen,  5 
Cow.  654;  Gourley  v.  Allen,  5  Cow.  644; 
Hull  V.  Oneida  County  Sup'rs,  19  Johns. 
259,  10  Am.  Dee.  223;  Brooks  v.  Read,  13 
Johns.  380;  Everts  v.  Adams,  12  Johns.  352. 

Pennsylvania. —  Salsbury  v.  Philadelphia, 
44  Pa.  St.  303. 

Rhode  Island. —  Caswell  v.  Hazard,  10 
E.  I.  490. 

Fer»iOJ!f.— Thetford  v.  Hubbard,  22  Vt. 
440;  Houghton  v.  Danville,  10  Vt.  537; 
Aldrich  v.  Londonderry,  5  Vt.  441 ;  Jamaica 
V.  Guilford,  2  D.  Chipm.  103. 

Wisconsin. —  McCaffrey  v.  Shields,  54  Wis. 
645,  12  N.  W.  54. 

England. — Atkins  v.  Banwell,  2  East  505. 

See  38  Cent.  Dig.  tit.  "Paupers,"  §  193. 

The  law  presumes  the  services  are  be- 
stowed in  charity,  where  they  are  rendered 
by  a  physician  to  a  poor  person  in  an  emer- 
gency, and  no  action  against  the  county  will 
lie  therefor.  Cantrell  v.  Clark  County,  47 
Ark.  239,  1  S.  W.  200. 

One  who  voluntarily  buries  a  poor  person 
cannot  maintain  an  action  against  the  county 
to  recover  the  expenses  thereof.  Handlin  v. 
Morgan  County,  57  Mo.  114. 

A  town  v/hich  has  paid  money  for  the  sup- 
port of  a  criminal  in  its  workhouse  cannot 
maintain  an  action  to  recover  the  same  from 
the  town  where  he  had  his  settlement,  there 
being  no  liability  therefor  on  the  town  mak- 
ing such  payments.  Worcester  v.  Auburn, 
4  Allen  (Mass.)  574. 

For  aid  furnished  prior  to  an  authorization 
by  the  township  trustees,  no  action  will  lie 
against  the  countv.    Mansfield  v.  Sac  County, 

60  Iowa  11,  14  N.  W.  73. 


99.  Mitchell  v.  Cornville,  12  Mass.  333; 
Dalton  V.  Hinsdale,  6  Mass.  501;  Houghton 
V.  Danville,  10  Vt.  537. 

A  general  expression  in  the  statute,  de- 
claring it  the  duty  of  towns  to  sustain  their 
o^vn  and  the  transient  poor,  creates  no  legal 
obligation.  lioughton  v.  Danville,  10  Vt. 
537;  Aldrich  v.  Londonderry,  5  Vt.  441. 
Compare  Holmes  v.  St.  Albans,  Brayt.  (Vt. ) 
179. 

1.  Beetham  v.  Lincoln,  16  Me.  137;  Worces- 
ter V.  Ballard,  38  Vt.  60. 

2.  Beetham  v.  Lincoln,  16  Me.  137;  Buck  v. 
Worcester,  48  Vt.  1 ;  Worcester  v.  Ballard, 
38  Vt.  60.  See  also  Windham  v.  Portland, 
23  Me.  410;  Aldrich  v.  Londonderry,  5  Vt. 
441. 

3.  Illinois. —  De  Witt  County  v.  Wright, 
91  111.  529. 

Indiana.— St&te  v.  Gold,  140  Ind.  699,  40 
N.  E.  55;  Robbins  v.  Morgan  County,  91 
Ind.  537;  Decatur  County  v.  Wheeldon,  15 
Ind.  147;  Woodruff  v.  Noble  County,  10  Ind. 
App.  179,  37  N.  E.  732. 

Iowa. —  Lacy  v.  Kossuth  County,  106  Iowa 
16,  75  N.  W.  689;  Gawley  v.  Jones  County, 
60  Iowa  159,  14  N.  W.  236;  Mansfield  V. 
Sac  County,  59  Iowa  694,  13  N.  W.  762. 

Maine. —  Goodrich  v.  Waterville,  88  Me. 
39,  33  Atl.  659. 

Ohio. —  Licking  Tp.  V.  Muskingum  Tp.,  1 
Ohio  Dec.  (Reprint)  284,  7  West.  L.  J.  90. 

Pennsylvania. —  Pickett  V.  Erie  County,  3 
Pa.  Co.  Ct.  541. 

See  38  Cent.  Dig.  tit.  "Paupers,"  §  193. 

Facts  taking  case  out  of  rule. —  That  a 
county  has  a  regularly  employed  physician 
to  attend  its  poor  does  not  affect  a  physician 
employed  by  township  trustees,  where  it  is 
not  shown  that  the  physician  employed  by 
the  county  was  under  any  obligation  to  at- 
tend the  poor  of  such  township.  Taylor  v. 
Woodbury  County,  106  Iowa  502,  76  N.  W. 
824.  An  order  of  the  county  commissioners, 
under  Gen.  Laws,  c.  25,  §  6,  for  the  removal 
of  a  county  pauper  to  the  county  almshouse, 
which  is  not  complied  with  because  of  the 
pauper's  refusal  to  be  removed,  does  not 
discharge  the  county  from  liability  to  the 
town  in  which  the  pauper  resides  for  sup- 
port afterward  furnished  him  upon  a  new 
application,  a  new  necessity  having  arisen. 
Winchester  v.  Cheshire  County,  64  N.  H.  100, 
5  Atl.  767.  The  statutory  liability  of  the 
county  for  medical  services  furnished  to  per- 
sons falling  sick  within  the  county  without 
money  or  property  with  which  to  pay  for 
such  services  is  not  affected  by  the  fact  that 
there  is  a  poorhouse  in  the  county  for  the 
care  of  paupers,  since  such  persons  are  not 
paupers  within  the  meaning  of  the  statute. 
La  Salle  County  v.  Reynolds,  49  111.  186. 

[IV,  G,  4,  a] 
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notice  of  such  prioi"  provision,^  is  deemed  to  be  voluntary,  and  no  action  will  lie 
therefor. 

b.  After  Notiee  to  Town  to  Give  Relief.  In  some  jurisdictions  towns  are,  by 
statute,  bound  to  furnish  actual  relief,  after  notice,  to  j^ersons  in  need  thereof;- 
and  when  the  town  fails  to  do  this,  any  person  not  liable  for  the  pauper's  sup- 
port may  provide  the  necessary  relief,  and  recover  the  expenses  thereof  against 
the  county.*^  And  such  action  will  not  be  defeated  by  proof  of  knowledge  by 
plaintilf  that  the  town  bound  to  support  the  pauper  had  made,  at  another  place, 
suitable  provision  for  that  purpose,  if  the  pauper,  while  supported  by  plaintiff, 
was  too  sick  to  bear  a  removal,'''  or,  being  a  minor  of  tender  age,  was  not  reason- 
ably able  to  reach  the  place  provided  for  him  ;^  nor  will  such  action  fail  because 
the  town  had  contracted  to  have  the  relief  afforded  by  one  who  failed  so  to  do.'' 

5.  Nature  and  Extent  of  Relief.  It  is  only  for  necessaries  that  a  town  or 
county  furnishing  relief  to  a  pauper  can  recover  from  the  town  or  county  ulti- 
mately liable.^'*  The  situation  of  a  pauper  admits  of  such  infinite  varieties  that  no 
arbitrary  rule  can  belaid  down  as  to  what  constitutes  necessaries  for  him;"  but 
generally  plaintilf  must  establish  that  the  amount  and  kind^^  of  supplies,  under 
all  the  circumstances,  were  suitable  and  jiroper.  There  are  certain  items,  how- 
ever, such  as  expense  of  commitment  to  an  asylum,"  and  support  there,'^  clothing 
destroyed  by  an  insane  pauper,  without  fault  of  asylum  overseers  or  keeper,"' 
expense  of  nursing  a  sick  pauper/'^  and  burial  expenses  of  a  pauper,^^  which  in 
their  nature  are  necessaries,  and,  when  reasonable  as  to  amount,  a  legal  charge  on 


4.  Backus  v.  Dudley,  3  Conn.  568;  Good- 
rich V.  Waterville,  88  Me.  39,  33  Atl.  659; 
Phelps  V.  Westford,  124  Mass.  286;  Rawson 
V.  Uxbridge,  113  Mass.  47;  Lamson  v.  New- 
bui-yport,  14  Allen  (Mass.)  30;  Ireland  v. 
Newburyport,  8  Allen  (Mass.)  73;  New 
Salem  v.  Wendell,  2  Pick.   (Mass.)  341. 

5.  See  the  statutes  of  the  various  states. 
And  see  Parley  v.  Oldtown,  49  Me.  31;  Wor- 
den  V.  Leyden,  10  Pick.  (Mass.)  24;  Eckman 
V.  Brady  Tp.,  81  Mich.  70,  45  N.  W.  502; 
Cincinnati  Tp.  v.  Ogden,  5  Ohio  23. 

If  a  pauper  is  ill  treated  or  insufficiently 
provided  for  by  an  individual  who  has  agreed 
with  the  town  to  support  him,  another  indi- 
vidual will  not  have  a  right  to  support  him 
without  notice  to  the  town,  so  that  it  may 
have  an  opportunity  to  reform  the  abuse  or 
make  other  provision  for  the  pauper.  Wor- 
den  V.  Leyden,  10  Pick.  (Mass.)  24. 

Except  in  extreme  cases  a  municipality 
cannot  be  made  responsible  to  an  individual 
for  relief  granted  to  a  pauper,  until  given  an 
opportunity  to  make  the  necessary  provision. 
Seagraves      Alton,  13  111.  366. 

6.  Perley  n.  Oldtown,  49  Me.  31;  Brown  ?;. 
Orland,  36  Me.  376;  Eckman  v.  Brady  Tp., 
81  Mich.  70,  45  N.  VV.  502;  Cincinnati  Tp. 
V.  Ogden,  5  Ohio  23. 

If  a  municipal  corporation  does  not  provide 
after  notice  for  tlic;  comfortable  support  of 
paupers,  individuals  may  supply  the  neces- 
sities and  look  to  the  corpoiation  for  re- 
muneration.   Scagravos  v.  Alton,  13  111.  366. 

No  need  of  immediate  relief  shown. —  An 
insane  woman  without  in'ojjcrty  was  main- 
tained by  licr  brother  and  Histcr.  The  brother 
obtained  rcjmiiiicration  from  the  town.  Had 
tli((  Histt^r  known  thi'  fact,  she  would  herself 
have  iissiiiMfd  the  whole  burden.  Jt  wan  held 
that  tlierc  wiiH  no  Hiicli  iiecid  of  immediate  re- 
lief a8  I'Mlillcil  tlie  town  to  I'eouvery  against 
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the  town  of  the  insane  pauper's  legal  settle- 
ment. Templeton  v.  Winchendon,  138  Mass. 
109. 

7.  Brown  v.  Orland,  36  Me.  376. 

8.  Itnight  V.  Ft.  Fairfield,  70  Me.  500. 

9.  Perley  v.  01dto^^^l,  49  Me.  31. 

10.  Berlin  z.  Gorham,  34  N.  H.  266. 

11.  Berlin  v.  Gorham,  34  N.  H.  266. 

12.  Berlin  v.  Gorham,  34  N.  H.  266. 

Amount  stated  in  notice  to  town  ulti- 
mately liable. —  If  a  town  expends  an  ex- 
travagant sum  in  the  support  of  a  pauper, 
and  the  notice  given  to  the  town  ultimately 
liable  truly  states  the  sum  expended,  the 
former  town  can  recover  a  reasonable  pro- 
portion of  the  sum  expended  (Southbridge 
V.  Charlton,  15  Mass.  248;  Barnstead  v. 
Strafford,  8  N.  H.  142);  but  if  the  select- 
men give  notice  of  the  sum  expended,  know- 
ing that  some  of  the  items  are  much  larger 
than  the  town  has  paid,  or  assumed  to  pay, 
nothing  can  be  recovered  on  such  items 
( Barnstead  v.  Strafl'ord,  supra ) . 

13.  Berlin  i'.  Gorliam,  34  N.  H.  266. 
Supplies  furnished  for  the  support  of  the 

nurse  of  a  sick  pauper  weie  hold  to  be  neces- 
saries, where  it  appeared  that  the  pauper's 
family  consisted  of  a  daughter  and  her  child, 
and  the  daughter  was  willing  and  desirous 
to  act  as  nurse,  but  could  not  board  herself 
and  child  while  so  doing.  Berlin  IK  Gorham, 
34  N.  11.  206. 

14.  Ka8ti)ort  v.  Belfast,  40  Me.  262;  Ketch- 
am's  Case,  14  Pa.  Co.  Ct.  9. 

15.  St.  Johnsburg  v.  Waterford,  15  Vt. 
692. 

16.  8t.  Johnsbui-g  Waierfor.l,  15  Vt. 
692. 

17.  Kennebunk  v.  Alfred,  Ifl  Me.  221;  Ber- 
lin )'.  Gorliam,  N.  H.  2(i0;  Ranaon  Tp. 
')'.  Jenkins  Tp.,  8  Knlp  (Pa.)  22;!. 

18.  I'lllswordi  /•.  llonllon,  IS  Me.  410. 
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the  town  or  county  ultimately  liable ;  and  there  are  otlier  items,  such  as  the 
expense  of  the  overseers  of  the  poor  in  providing  for  the  abode  and  support  of  a 
pauper/^  the  services  of  the  overseers  of  the  poor,^°  debts  of  a  pauper,  paid  at  his 
request,^^  and  the  expense  of  redeeming  a  pauper's  clothes,^-  which  in  their  nature- 
are  not  necessaries  and  therefore  not  a  legal  charge. 

H.  Contracts  Fop  Support  — l.  Requisites  and  Validity  —  a.  In  General. 
Except  where  a  statute  makes  provision  for  such  support,  a  town  or  county  can 
be  Iield  liable  to  third  persons  for  the  support  of  its  paupers  only  by  contract.^'' 
Such  a  contract  a  town  or  county  is  authorized,  expressly  or  impliedly,  to  niake.^^ 
A  contract  between  a  town  and  an  individual  for  the  support  of  a  pauper  may 
be  either  express  or  implied.  If  relief  be  afforded  to  a  pauper  at  the  request  of 
the  overseers  of  the  poor,  the  law  implies  a  promise  to  pay  for  the  same,  and 
there  is  no  more  need  of  an  express  promise  than  between  private  persons.^^  And 
such  request  may  also  be  implied.^''  But  no  promise  can  be  implied  to  pay 
expenses  which  the  poor  officers  are  not  authorized  to  incur.^^ 

b.  Considepation.  A  contract  for  the  support  of  a  pauper  requires  a  valid 
consideration  to  support  it  tlie  same  as  any  other  contract.^" 

2.  Construction  and  Operation.  Where  a  person  contracts  for  the  support  of  all 
the  poor  of  a  town  or  county  for  a  stipulated  period,  he  is  liable  for  the  support  of 
all  transient  paupers  chargeable  to  such  town  or  county,  and  of  all  paupers  having 
their  legal  settlement  therein  residing  elsewhere,  the  burden  of  whose  support  is 
ultimately  cast  upon  such  town  or  county.^"  Under  such  a  contract  no  liability 
exists  on  either  side  for  the  support  of  persons  not  paupers.^^  Nor  can  one  who  has 
bid  oS  the  keeping  of  a  county  poorhouse  at  a  certain  sum  for  each  pauper  recover 
for  paupers  supported  by  the  county  outside  such  poorhouse.^*^   Where  a  contract  is 


19.  Conway  v.  Deerfield,  11  Mass.  327. 

20.  Barnstead  v.  Strafford,  8  N.  H.  142. 

21.  Vinalhaven  v.  Lincoln ville,  78  Me.  422, 
6  Atl.  600. 

22.  Gilman  v.  Portland,  51  Me.  457. 

23.  Contracts  of  employment  of  physician 
see  infra,  IV,  M,  3. 

24.  St.  Luke's  Hospital  Assoc.  v.  Grand 
Forks  County,  8  N.  D.  241,  77  N.  W.  598; 
Buck  V.  Worcester,  48  Vt.  1;  Worcester  v. 
Ballard,  38  Vt.  60. 

25.  Davenport  v.  Hallowell,  10  Me.  317; 
Lebclier  v.  Custer  County,  9  Mont.  315,  23 
Pae.  713,  holding,  however,  that  a  contract 
by  the  board  of  commissioners  for  the  care 
of  the  "  poor  "  at  a  certain  price  per  capita, 
and  for  the  care  of  the  "  sick  and  infirm  "  at 
another  price  per  capita  was  void,  since  the 
only  contract  authorized  by  the  statute  was 
one  for  the  care  of  such  persons  as  were  poor 
and  therewith  sick  and  infirm. 

Indemnity  against  contingent  liability. — A 
to\ra  may  indemnify  itself,  by  proper  con- 
tract, against  a  contingent  liability  of  fur- 
nishing supplies  to  a  pauper ;  and  this,  with- 
out regard  to  whether  he  is  in  present  need 
or  not,  and  whether  he  knows  that  he  is  re- 
ceiving pauper  supplies  or  not.  Palmyra  v. 
Nichols,  91  Me.  17,  39  Atl.  338. 

26.  Howard  County  v.  Jennings,  104  Ind. 
108,  3  N.  E.  619;  Worcester  v.  Ballard,  38 
Vt.  60;  Wolcott  V.  Wolcott,  19  Vt.  37. 

27.  Windham  v.  Portland,  23  Me.  410; 
Buck  V.  Worcester,  48  Vt.  1. 

28.  Schujdkill  v.  Montour,  44  Pa.  St.  484, 
where  the  poor  directors  accepted  a  pauper 
on  removal,  and  requested  the  overseers  of 
the  removing  town  to  "  send  bill  of  expenses," 


and  it  was  held  that  no  such  implied  promise 
arose  from  the  accejatance  or  the  request  as 
would  support  an  action  of  assumpsit  by  the 
overseers  to  recover  the  expenses  of  mainte- 
nance. 

29.  Freeman  v.  Dodge,  98  Me.  531,  57  Atl. 
884,  66  L.  R.  A.  395  (holding  that  the  moral 
obligation,  or  the  contingent  statutory  lia- 
bility, of  a  son  to  reimburse  a  town  for  his 
mother's  support  is  not  a  sufficient  con- 
sideration for  his  promise  to  pay  the  same)  ; 
Rowell  V.  Vershire,  63  Vt.  510,  22  Atl.  604,  62 
Vt.  405,  19  Atl.  990,  8  L.  R.  A.  708  (holding 
that  it  is  a  legal  duty  of  a  father,  if  able, 
to  support  his  unemancipated  daughter,  and 
an  agreement  by  the  town,  through  its  over- 
seer, to  pay  him  therefor,  is  without  con- 
sideration, and  is  a  mere  nudum  pactum,  and 
void) . 

30.  Macoupin  County  v.  Edwards,  15  111. 
197  (in  which  case  plaintiff:  entered  into  a 
written  contract  with  the  county  court  of 
A  county  to  receive  and  properly  feed  and 
clothe  every  pauper  sent  to  him  upon  the 
order  of  any  one  member  of  such  said  court 
for  a  specified  smn.,  and  it  was  held  that 
under  the  statute  the  term  "  pauper "  in- 
cluded lunatics  who  were  paupers,  although 
the  trouble  and  expense  were  increased  by 
reason  of  their  insanity)  ;  Reniche  v.  Allen 
County,  20  Ind.  243;  Wood  v.  Burlington,  1 
Mete.  (Mass.)  489.  See  also  Saco  v.  Os- 
good, 5  Me.  237. 

31.  Logan  County  v.  McFall,  (Ida.  1894) 
35  Pac.  691;  Hayford  v.  Belfast,  80  Me.  315, 
14  Atl.  2S7. 

32.  Polk  V.  Covington  County.  77  Miss. 
803,  27  So.  598. 
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made  for  the  support  of  tlie  poor  of  a  town  or  county  for  an  indefinite  period, 
payment  for  such  support  to  be  made  at  stipulated  periods,  either  party  to  tlie 
contract  may  rescind  the  same  at  the  expiration  of  sucli  stipulated  period.^ 
Where  one  contracts  to  support  a  pauper  for  a  certain  period,  he  is  under  no  obli- 
gation to  support  hiin  for  a  longer  period.''^  But  if  he  coiitirmes  the  support  of 
a  pauper  after  the  expiration  of  the  period  covered  by  his  contract,  without  a 
renewal  thereof,  the  town  is  not  liable  on  the  ground  of  failure  to  remove  the 
pauper  at  the  end  of  the  time  limited  by  the  contract.'*^  Where  a  person  has 
performed  his  engagement  in  part,  and  has  been  prevented  from  fulfilling  it  by 
inevitable  accident,  he  is  entitled  to  compensation  for  the  part  jDerformed,  on  an 
implied  promise.^® 

I.  Support  in  PooPhouses  —  l.  In  General.  Unless  the  statute  expressly  con- 
fers on  overseers  of  the  poor  the  power  so  to  do,  they  cannot  remove  and  maintain 
a  poor  person,  against  his  will,  in  a  poorhouse  outside  of  the  poor  district  to  which 
such  poor  person  belongs.^'  It  is  provided  by  statute  in  some  jurisdictions  that 
the  county  poor  shall  be  sent  to  and  kept  in  the  county  poorhouse  at  the  expense 
of  the  county      and  where  the  statute  does  so  provide  and  a  person  is  duly 


33.  McLees  r.  Hale,  10  Wend.  (N.  Y.)  426 
(holding  that  one  contracting  with  the  over- 
seers of  the  poor  to  support  a  child  until  it 
is  five  or  six  years  old,  or  so  long  as  it  should 
be  chargeable  to  the  town,  payment  for  the 
support  to  be  made  weekly,  may  put  an  end 
to  his  obligation  at  the  end  of  the  week, 
the  contract  being  for  no  definite  period)  ; 
Edwards  v.  Branch,  52  N.  C.  90  (holding 
that  an  order,  made  by  the  wardens  of  the 
poor  of  a  county,  that  a  particular  sum 
should  be  allowed  and  placed  in  the  hands 
of  A,  payable  semiannually,  for  the  benefit 
of  a  pauper,  was  repealable  within  the  time 
of  the  first  half  year,  although  A  had  pro- 
ceeded under  such  order  to  purchase  pro- 
visions for  the  whole  year,  and  he  was  held 
only  entitled  to  one-half  yearly  instalment). 

34.  Aldrich  v.  Londonderry,  5  Vt.  441. 

35.  Smith  v.  Colerain,  9  Mete.  (Mass.) 
492;  Castelman  v.  Miner,  8  Vt.  209;  Aldrich 
V.  Londonderry,  5  Vt.  441. 

Removal  of  pauper  from  town  during  life 
of  contract. —  Where  one  under  contract  with 
a  town  to  support  a  pauper  for  a  year  re- 
moves the  pauper  during  tlie  year  to  another 
town,  such  removal  does  not  terminate  the 
contract,  and  the  town,  not  having  taken  the 
pauper  back,  is  liable  for  his  support  until 
the  end  of  the  year  (Nowton  v.  Waterford, 
67  Vt.  372,  31  Atl.  782;  Durfey  v.  Worcester, 
63  Vt.  418,  22  Atl.  609)  ;  but  the  town  is  not 
liable  for  support  furnislied  tlie  ])auper  after 
the  exi)iration  of  tlie  year,  since  it  is  the 
2:)laintiir'8  duty  to  return  the  ])auper  at  the 
end  of  tlie  year  (South  Turlington  v. 
Worcester,  67  Vt.  411,  31  Atl.  891;  Nowton 
V.  Waterford,  su/ira;  Ikildwiii  v.  Worcester, 
67  Vt.  28.5,  31  Atl.  413). 

36.  Williiigton  V.  West  Boylston,  4  Pick. 

(MilHH.)  101. 

Death  of  pauper. —  Where  a  jierson  entered 
iiili)  n  contract  witli  a  town  to  Hup])()rt,  a 
]iiiu])('.r  for  one  year,  at  the  iiile  of  one  dol- 
lar a  week,  and  tlie  paii|)('r  dii'd  williiii  llie 
year,  it  waH  held  that  the  (express  coiilrm'l, 
wan  diHHolved  liy  tlie  (hiath  ol'  tlie  ])iui|ier, 
(111(1  (  liiit  I  lie  perHoii  contracted  with  was  cii- 
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titled  to  recover  a  compensation  for  sup- 
porting the  pauper  until  his  death,  upon  an 
implied  promise.  Willington  v.  West  Boyls- 
ton, 4  Pick.  (Mass.)  101. 

37.  Armstrong  v.  Berwick  Borough,  10  Pa. 
Co.  Ct.  337. 

Contracts  for  support  see  supra,  IV,  H. 

38.  See  the  statutes  of  the  various  states. 
And  see  Montgomery  County  v.  Ristine,  124 
Ind.  242,  24  N.  E.  990,  8  L.  R.  A.  461; 
Rockaway  Tp.  v.  Morris  County,  68  N.  J.  L. 
16,  52  Atl.  373. 

Unless  an  order  to  that  effect  has  been 
made  by  the  overseers  of  the  poor,  or  a  war- 
rant has  been  issued  for  the  removal  of  a 
pauper  to  the  county  poorhouse  as  a  lunatic, 
the  superintendents  of  the  poor  are  not  au- 
thorized to  receive  a  pauper  into  the  county 
poorhouse  to  be  supported  at  the  expense  of 
the  town.  Pomeroy  v.  Wells,  8  Paige  (N.  Y. ) 
406. 

Refusal  of  steward  of  poorhouse  to  receive 
pauper. —  Where  the  provision  of  the  statute 
with  regard  to  proceedings  fixing  the  settle- 
ment of  a  pauper  and  his  commitment  to  the 
poorhouse  have  been  substantially  complied 
with,  the  refusal  of  the  steward  of  the  poor- 
house to  receive  svich  pauper  amounts  to  a 
waiver  of  his  actual  delivery  to  him  by  the 
overseer  of  the  poor  of  the  town,  and  the 
county  thereby  becomes  charged  with  the  ex- 
pense of  thereafter  maintaining  him.  Rock- 
away  Tp.  I'.  Morris  County,  68  N.  J.  L.  16, 
62  Atl.  373. 

Support  of  persons  entitled  to  temporary 
relief. —  1  Rev.  St.  j).  405,  §  24,  makes  it  the 
duty  of  the  overseers  of  the  ])oor  to  grant 
teiii])orary  relief  to  jiorsons  not  inhabitants 
of  their  lowiislii]),  lying  sick  therein  or  in 
distress  willioiit  money  or  friends.  Section 
13  ])rovidcs  that,  wlieiievor  any  jicrson  oii- 
tillcil  lo  Icniporary  relief  as  a  jiauper  shall 
bo  in  any  towiishi])  in  which  ho  has  not  a 
logiil  H(^(  t  leiiiont,  the  ovorsoors  of  the  poor 
Mi<M'<'or  may  grant  Hticli  leliof  by  ])lacing  him 
loiii|)()i iii  ily  in  tlio  ])oorli()uso  of  Huch  county. 
It  was  hold  that  iiersona  oiiliilcd  to  relief, 
uiidor  section  24,  may  bo  properly  placed  iu 
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admitted  into  the  county  poorhonse  and  supported  there,  the  county  cannot 
recover  the  value  of  such  support  either  upon  an  express or  implied^"  contract. 

2.  State  Almshouses.  In  the  absence  of  statute/^  the  town  of  a  pauper's  settle- 
ment is  not  liable  for  the  expenses  of  his  support  at  a  state  almshouse.*'^ 

J.  Services  and  Eapning-s  of  Pauper — l.  Right  Thereto  —  a.  Of  Town. 
A  town  has  the  right  to  the  services  and  earnings  of  a  pauper  to  aid  in  his 
support.*^ 

b.  Of  Persons  Becoming  Liable  Fop  Support  by  Contract  With  Town.  Any 

person  who  may  have  become  liable  for  the  support  of  a  pauper  by  virtue  of  a 
contract  with  the  town  is  entitled  to  his  moderate  services  and  the  benefits 
thereof.'' 

e.  Of  Pauper  Himself.  A  person  having  a  right  to  ordinary  and  moderate 
services  from  a  pauper  by  virtue  of  a  contract  with  the  town  may  bind  himself 
by  special  contract  to  pay  him  wages  for  particular  services/'  And  if  the  keeper 
of  a  county  poorhonse  employs  one  of  the  paupers  therein  for  his  individual  bene- 
fit, upon  a  promise  of  compensation,  he  is  liable  in  an  action  for  work  and  labor 
performed.*'*  But  where  the  value  of  the  services  performed  for  the  town  exceeds 
the  amount  expended  for  his  relief,  the  pauper  cannot  recover  the  excess  in  an 
action  against  tlie  town  for  work  and  labor.*'' 

2.  Settlement  Regarding.  An  overseer  of  the  poor  having  power  to  make  a 
valid  contract  as  to  the  pauper's  services  has  the  right  to  settle  and  adjust  all  dis- 


the  county  poorhouse  for  relief.  Reiniche  v. 
Allen  County,  20  Ind.  243. 

39.  Montgomery  County  v.  Ristine,  124 
Ind.  242,  24  N.  E.  990,  8  L.  R.  A.  461; 
Noble  County  v.  Schmoke,  51  Ind.  416. 

40.  Montgomery  County  v.  Ristine,  124 
Ind.  242,  24  N.  E.  990,  8  L.  R.  A.  461 ; 
Switzerland  County  v.  Hildebrand,  Smith 
(Ind.)  361. 

41.  Northampton  v.  Plainfield,  164  Mass. 
506,  41  N.  E.  785;  Com.  v.  Dracut,  8  Gray 
(Mass.)  455. 

42.  Com.  V.  Dracut,  8  Gray  (Mass.)  455. 

43.  Wilson  v.  Brooks,  14  Pick.  (Mass.) 
341;  Wilson  v.  Church,  1  Pick.  (Mass.)  23; 
Abbott  i\  Fremont,  34  N.  H.  432.  See  also 
Clinton  v.  Benton,  49  Me.  550. 

The  town  is  entitled  to  all  the  earnings  of 
the  state  paupers  supported  by  the  town,  to- 
gether with  the  allowance  made  by  the  state 
for  each  of  them,  provided  they  do  not  ex- 
ceed the  expenses.  Com.  v.  Cambridge,  20 
Pick.  (Mass.)  267. 

A  town,  in  stating  an  account  with  the 
commonwealth  as  to  the  support  of  state 
paupers,  is  bound  to  credit  the  value  of  the 
pauper's  labor  only,  and  not  any  share  of 
the  profits,  if  there  be  any,  which  the  town 
derives  from  their  labor.  Com.  v.  Cam- 
bridge, 4  Mete.  (Mass.)  35. 

In  an  action  by  the  commonwealth  against 
a  town  to  recover  back  money  overpaid  for 
the  support  of  state  paupers,  where  the  court 
appointed  an  auditor  to  examine  the  vouchers 
of  the  accounts  of  the  town  agent  respecting 
such  paupers,  such  auditor  may  require  the 
value  of  the  pauper's  labor,  which  was  esti- 
mated and  credited  in  the  agent's  accounts, 
and  may  thereupon  state  an  account  in  which 
the  labor  is  estimated  at  a  less  value  than 
in  the  accounts  of  the  agent.  Com.  v.  Cam- 
bridge, 4  Mete.  (Mass.)  35. 

One  who  has  used  the  services  of  a  negro 


as  a  reputed  slave  is  not  liable  for  the  value 
of  the  negro's  services  to  the  town  which 
subsequently  supports  the  negro  as  a  pauper. 
Overseers  v.  Kline,  9  Pa.  St.  217. 

Earnings  of  minor  child  of  pauper. —  When 
a  parent  is  a  pauper  and  is  maintained  by 
a  town,  such  town  is  not  entitled  to  the  earn- 
ings of  a  minor  child  of  such  pauper  who 
is  not  himself  a  pauper.  Jenness  v.  Emer- 
son, 15  N.  H.  486. 

44.  Wilson  v.  Church,  1  Pick.  (Mass.)  23. 
Services  of  person  no  longer  a  pauper. — 

Where  a  person  who  had  been  supported  by 
his  town  as  a  pauper  had  bodily  health  and 
strength,  although  of  small  mental  capacity, 
and  was  able  to  earn  more  than  enough  to 
support  himself,  and  had  found  an  employer, 
he  was  no  longer  a  pauper,  and  consequently 
where  the  town  made  a  contract  with  plain- 
tiffs that  they  should  take  care  of  all  the 
paupers  belonging  to  the  town,  and  be  en- 
titled to  their  services,  it  was  held  that  they 
were  not  entitled  to  his  services.  Wilson  v. 
Brooks,  14  Pick.   (Mass.)  341. 

45.  Wilson  v.  Church,  1  Pick.  (Mass.)  23, 
holding  further  that  it  is  too  late  for  such 
person  after  entering  into  a  special  contract 
with  a  pauper,  and  after  the  latter  has  com- 
plied with  his  engagement,  to  say  that  he  had 
a  right  to  all  the  pauper's  services. 

46.  Bergin  v.  Wemple,  30  N.  Y.  319. 

47.  Abbott  V.  Fremont,  34  N.  H.  432,  hold- 
ing, however,  that  if  the  overseers  of  the 
poor  retain  in  their  town  as  a  pauper  an 
insane  person,  not  needing  relief,  for  the 
sake  of  the  profit  to  be  made  for  the  town 
out  of  his  labor,  and  let  out  his  labor  for  a 
year  to  one  who  pays  the  town  an  agreed 
sum  beyond  providing  for  the  insane  pauper's 
support,  the  latter  may  waive  his  remedy 
against  the  overseers  for  the  personal  in- 
jury, and  recover  the  money  from  the  town 
in  an  action  for  money  had  and  received. 
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putes  tliat  may  arise  concernin<^  it,  and  in  the  absence  of  fraud  a  settlement 
made  between  the  overseer  and  the  otiier  contracting  party  is  conclusive.''^ 

K.  Support  in  Asylums  —  l.  Local  Authorities  Liable.  The  general  policy 
of  tlie  statutes  seems  to  be  that  tlio  expense  of  supporting  insane  paupers  com- 
mitted to  the  state  lunatic  asylum  shall  be  paid  by  the  town  in  which  they  had 
their  residence  at  the  time  of  the  commitment,  if  they  ]iad  a  settlement  in  the 
state,  and  such  town  may  recover  the  amount  so  paid  from  the  town  in  wliich  they 
had  their  legal  settlement,^"  or  from  their  relations  if  of  sufHcient  ability.^'  The 
statutes  are  generally  held  to  apply  to  any  insane  pauper  found  in  a  town  regard- 
less of  liis  fixed  residence  or  of  the  lengtli  of  time  he  has  been  in  the  town.^^  In 
some  jurisdictions  notice  is  not  required  to  be  given  to  the  town  to  be  charged 
before  commencing  an  action  for  reimbursement.^^  In  other  jurisdictions  such 
a  notice  is  necessary.^* 

2.  Validity  of  Commitment.  The  proceedings  for  the  commitment  of  a  pauper 
must  show  a  substantial  compliance  with  tlie  statute,  and  where  such  commitment 
is  irregular,  the  expenses  of  the  pauper's  commitment  and  maintenance  in  the 
asylum  cannot  be  recovered  from  the  place  of  his  settlement.''^  Under  some 
statutes  a  commitment  by  overseers  of  the  poor  without  an  adjudication  by  any 
court  or  magistrate  is  irregular,  so  that  the  town  cannot  recover  the  cost  of  the 
lunatic's  support  from  the  place  of  his  settlement.^^  In  otlier  jurisdictions  such  a 
commitment  is  within  the  meaning  of  the  statute,  and  a  recovery  is  permitted.^' 

L.  Support  in  Reformatories  and  Prisons.  In  the  absence  of  statute 
there  can  be  no  liability  on  the  town  where  a  felon  had  his  last  legal  settlement 


48.  Billings  v.  Kneen,  57  Vt.  428. 

49.  Actions  for  support  see  infra,  IV,  N,  2. 

50.  Maine. —  Jay  v.  Carthage,  48  Me.  353. 
3Iassachusetts. —  Smith  v.  Lee,   12  Allen 

510;  Andovex  v.  East  Hampton,  5  Gray 
390. 

Neio  Hampshire. —  Merrimack  County  v. 
Concord,  39  N.  H.  213. 

New  York.—  Suffolk  County  v.  Kingston, 
50  Hun  435,  3  N.  Y.  Suppl.  221  ^affirmed 
in  115  N.  Y.  G50,  21  N".  E.  1118]. 

Rhode  Island. —  Hopkinton  v.  Waite,  6 
R.  1.  374,  holding,  however,  that  prior  to 
Rev.  St.  (1857)  payments  at  the  hospital, 
made  by  the  town  in  which  a  lunatic  pauper 
was  arrested,  could  not  be  recovered  of  the 
town  in  which  he  was  settled,  and,  if  made, 
wei-e  voluntary  and  irrecoverable. 

Vermont. —  St.  Johnsbury  v.  Waterford,  15 
Vt.  692. 

See  38  Cent.  Dig.  tit.  "Paupers,"  §§  200, 
201. 

In  Pennsylvania  a  hospital  may  recover  for 
the  support  of  an  insane  pauper  either  from 
the  city  or  county  fiom  which  the  pauper 
was  sent,  or  from  the  township.  State  Hospi- 
tal V.  Bellofonto  liorough,  1(13  Pa.  St.  175, 
29  Atl.  901.  Tlie  courts  may  determine 
wliore  insane  paupers  shall  bo  kept,  and 
wlicre  an  insarK!  ])aupcr  is  placed  in  tlio  state 
lunalic  hospital,  tlio  county  is  primarily 
liable  for  the  expense  of  care,  maintenance, 
and  removal,  with  the  right  to  recover  from 
th('  township  or  poor  district  within  whicli 
HUfli  jiiiiipcr  had  a  settlement  at  the  time  of 
coriimitnicnt.  Diividson  'I'p.'s  Appeal,  08  Pa. 
SI.  .'iPi;  In  re.  lilcwiM,  11  IMiila.  (!52. 

A  lunatic  pauper  who  has  been  returned  as 
incurable  fi'Dtii  llic  slali!  Iniiatic  iisylnm  to 
the  jail  of  the  c(mnty,  within  ouo  of  the 
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townships  of  which  he  has  a  legal  settle- 
ment, must  be  provided  for  by  such  county, 
as  long  as  the  township  of  his  settlement 
remains  part  of  the  same  county.  Ashland 
County  V.  Richland  County  Infirmary,  7  Ohio 
St.  65,  70  Am.  Dec.  49. 

51.  Wertz  V.  Blair  County,  66  Pa.  St.  IS. 

52.  Connecticut  Insane  Hospital  v.  Brook- 
field,  69  Conn.  1,  36  Atl.  1017. 

53.  Merrimack  County  v.  Concord,  39  N.  H. 
213. 

54.  Jay  v.  Carthage,  48  Me.  353;  Andover 

V.  East  Hampton,  5  Gray  (Mass.)  390. 

55.  Etna  v.  Brewer,  78  Me.  377,  5  Atl.  884 
(where  the  proceedings  for  the  commitment 
were  held  to  be  sufficient)  ;  Naples  v.  Ray- 
mond, 72  Me.  213  (where  the  commitment 
was  held  to  be  insufficient,  in  that  there  was 
no  proof  that  the  selectmen,  in  making  the 
same,  hnd  before  them  the  evidence  and  cer- 
tificate of  at  least  two  respectable  physicians, 
based  upon  due  inquiry  and  a  personal  ex- 
amination of  the  person  to  whom  insanity 
was  imputed,  as  required  by  the  statute)  ; 
Bbwdoinham  v.  Phippsburg,  63  Me.  497 
(where  tlie  commitment  was  held  sufficient)  ; 
Hopkinton  r.  Waite,  6  R.  I.  374  (holding, 
however,  that  the  omission,  in  a  justice's  war- 
rant for  the  commitment  of  an  insane  per- 
son, to  state  the  town  in  which  the  lunatic 
was  arrested,  and  that  no  recognizance  was 
ofTored  (m  behalf  of  the  hmatic,  cannot,  where 
the  insane  person  is  a  pauper,  avail  the  town 
in  which  ho  is  settled,  in  defense  to  a  suit 
to  re(^over  the  amount  iiaid  for  his  sujiport 
at  the  hospital  by  the  town  in  which  he  was 
arrested ) . 

5G.  Tiverton  r.  Fall  River,  7  R.  I.  182. 
57.  Cumniington    v.    Warcham.,   9  Cuah. 
(Mass.)  CSS. 
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to  pay  the  county  for  his  maintenance  in  a  reformatory.^^  But  by  statute  in  two 
jurisdictions  at  least  the  town  wliere  a  pauper,  committed  to  the  house  of  cor- 
rection, has  his  legal  settlement  is  made  liable  to  the  master  of  such  house  of 
correction  for  the  expense  of  his  support,  allowed  by  the  overseers  of  such  house.^^ 
Under  such  a  statute  the  town  in  which  the  pauper  has  a  settlement  at  the  time 
the  expense  of  his  support  is  incurred  is  liable  therefor,  although  he  gains  a  set- 
tlement in  another  town  before  the  account  of  such  expense  is  audited  and  cer- 
tified by  tlie  overseers  of  the  house  of  correction.^"  ISTor  is  the  town  of  a  pauper's 
settlement  relieved  from  liability  for  his  support  by  the  neglect  of  such  overseers 
to  perform  their  statutory  duty  of  establishing  rules  to  govern  the  persons  com- 
mitted, of  providing  the  materials  for  their  employment,  and  of  keeping  account 
thereof.^^  But  the  town  of  a  pauper's  settlement  is  not  liable  for  his  support  in 
the  house  of  correction,  imless  the  account  thereof  be  audited  and  certified  by  the 
overseers  of  such  house  within  the  time  prescribed  by  the  statute.^^  For  the  sup- 
port of  a  person  while  confined  in  jail  neither  the  town  of  his  legal  residence 
nor  the  town  where  the  jail  is  situated  ^'^  is  liable,  independently  of  statute  or  con- 
tract. Frequently,  however,  the  statute  imposes  on  the  town  where  the  jail  is 
situated  the  duty  to  support  such  a  prisoner,  when  in  need  thereof,  and  gives  it 
the  rio-ht  to  recover  therefor  ao-ainst  the  town  of  his  legal  settlement.''^  And  a 
person  confined  in  jail  is  regarded  as  a  pauper  within  the  meaning  of  a  statute 
requiring  that  every  town  shall  be  liable  for  any  expense  which  shall  be  incurred 
for  the  relief  of  any  pauper  by  any  inhabitant,  not  liable  by  law  fcr  his  support, 
after  notice  and  request  made  to  tlie  overseers  of  such  town,  and  until  provision 
made  for  him.®^  While  it  has  been  held  that  the  invalidity  of  the  commitment  of 
a  person  to  jail  or  workhouse  is  a  defense  to  an  action  against  the  town  to  enforce 
its  liability  for  his  support  while  there, yet  the  rule  undoubtedly  is  that  actual 
commitment  to  jail  or  workhouse,  and  support  there,  suffice  to  fix  such  liability.^^ 
M.  Liability  Fop  Medical  Services''^ — l.  In  General.    A  physician  who 


58.  Lawrence  County  v.  Big  Beaver  Tp., 
12  Pa.  Co.  Ct.  414. 

Under  the  act  of  April  17,  1869,  the  liabil- 
ity of  a  toAvnship  does  not  depend  on  the  fact 
that  the  person  sent  to  the  reformatory  was 
convicted  of  a  misdemeanor  or  a  felony,  but 
on  the  fact  that  he  was  committed.  Law- 
rence County  V.  Big  Beaver  Tp.,  12  Pa.  Co. 
Ct.  414. 

59.  See  the  statutes  of  the  various  states. 
And  see  Gilman  v.  Portland,  51  Me.  457; 
Boston  V.  Amesbury,  4  Mete.  (Mass.)  278. 

Unless  he  be  committed  by  virtue  of  the 
fifth  or  sixth  section  of  chapter  143  of  the 
Revised  Statutes,  a  town  in  which  a  convict, 
who  is  committed  to  the  house  of  correction, 
has  a  settlement,  is  not,  by  any  statute,  liable 
to  pay  the  expense  of  supporting  him  in 
such  house.  Boston  v.  Dedham,  8  Mete. 
(Mass.)  513. 

A  demand  upon  the  selectmen  of  the  town 
for  expenses  due  the  master  of  the  house  of 
correction  in  Boston,  for  the  support  of  a 
pauper,  must  be  made  by  the  master  either 
in  person  or  by  letter,  or  by  some  person  re- 
ceiving authority  from  the  master  or  the 
city.  Boston  v.  Weston,  22  Pick.  (Mass.) 
211;  Robbins  v.  Weston,  20  Pick.  (Mass.) 
112. 

60.  Boston  V.  Amesbury,  4  Mete.  (Mass.) 
278. 

61.  Wade  v.  Salem,  7  Pick.  (Mass.)  333. 

62.  Boston  v.  Amesbury,  4  Mete.  (Mass.) 
278. 


63.  Mace  v.  Nottingham- West,  1  N.  H.  52; 
Houghton  V.  Danville,  10  Vt.  537. 

64.  Mace  v.  Nottingham- West,  1  N.  H. 
52. 

65.  Solon  V.  Perry,  54  Me.  493;  Norrldge- 
wock  V.  Solon,  49  Me.  385 ;  Amherst  v.  Hollis, 
9  N.  H.  107;  Pawlet  v.  Rutland,  Brayt.  (Vt.) 
175. 

Unless  the  prison-keeper  is  bound  to  fur- 
nish him  supplies,  a  person  imprisoned  in  the 
common  jail  is  regarded  as  a  pauper  within 
the  meaning  of  the  statute  giving  the  town 
where  the  jail  is  situated  and  obligated  to 
support  him  the  right  to  recover  therefor 
against  the  town  of  his  legal  settlement.  Am- 
herst V.  Hollis,  9  N.  H.  107. 

66.  Holmes  v.  St.  Albans,  Brayt.  (Vt.) 
179. 

The  provision  of  the  Massachusetts  statute 
in  this  regard  is  held  to  apply  to  persons 
detained  in  jail  on  civil  process  (Sayward 
V.  Alfred,  5  Mass.  244)  ;  but  not  to  persons 
held  there  on  criminal  process  (Adams  v. 
Wiscasset,  5  Mass.  328),  so  as  to  give  a 
right  of  action  against  the  town  where  the 
jail  is  situated  for  their  support,  after  notice 
and  request  made  to  its  officers. 

67.  Portland  v.  Bangor,  65  Me.  120,  20  Am. 
Rep.  681;  Lewiston  V.  Fairfield,  47  Me. 
481. 

68.  Taunton  v.  Westport,  12  Mass.  355; 
Newfane  v.  Dummerston,  34  Vt.  184. 

69.  Authority  of  officers  to  employ  physi- 
cians see  supra,  II,  F,  2,  b. 
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renders  medical  services  to  the  poor  of  a  county  or  town  is  entitled  to  recover 
therefor  where  sncli  services  were  performed  under  employment  by  officers  hav- 
ing requisite  authority  to  contract,  or  were  suljsequently  ratified  by  them.™  If 
the  officers  are  without  authority,  liowever,  there  can  be  no  recovery  by  him  for 
services  rendered.''  And  it  has  been  held  that  where  the  physician  employed  to 
attend  the  poor  of  the  county  refuses  to  attend  a  sick  pauper,  and  the  township 
trustee  declines  to  employ  a  physician,  wlio  thereafter  renders  medical  services 
to  the  pauper,  he  cannot  recover  tlierefor.''^  In  some  jurisdictions  it  is  held  that 
in  the  absence  of  a  request  from  the  poor  officers  for  the  rendition  of  medical 
services  to  a  pauper,  there  can  be  no  recovery  by  a  physician  for  such  services, 
even  tliough  an  emergency  existed  for  the  rendition  thereof."  So  in  one  juris- 
diction it  is  held  that  there  is  no  implied  promise  to  pay  for  services  rendered  by 
a  physician  to  a  poor  person,  even  though  an  emergency  existed,  if  tliere  had 
been  no  judicial  ascertainment  that  the  person  treated  was  a  pauper;''*  and  in 
another  there  can  be  no  recovery  for  medical  services  rendered  in  an  emergency 
to  one  not  judicially  ascertained  to  be  a  pauper,  even  though  such  services  were 
requested  by  a  member  of  the  board  of  supervisors.''^  On  the  other  hand  it  is 
held  in  one  jurisdiction  that  a  physician  who  attended  an  indigent  sick  person  in 
an  emergency,  without  request  from  the  poor  officers,  may  recover  therefor  pro- 
vided they  subsequently  approve  the  acts.''^  So  in  some  jurisdictions  it  has  been 
held  that  a  physician  who  renders  services  to  a  pauper  in  an  emergency  may 
recover  therefor,  although  there  was  no  request  by  the  poor  officers  for  the  rendi- 
tion of  such  services,''''  or  notice  given  them  that  the  persons  to  whom  the  services 
were  rendered  were  in  need  thereof.''^  And  it  has  been  held  that  where  a  statute 
provides  that  paupers  shall  be  maintained  at  the  county  poorhouse,  or  at  such 
place  as  the  county  commissioners  shall  agree  upon,  the  county  cannot  be  held 
liable  for  the  care  of  sick  and  indigent  persons,  unless  there  is  a  contract  by  the 
county  officers,  or  unless  the  services  are  rendered  by  request  and  under  circum- 
stances from  wliich  a  contract  can  be  inferred.''^ 

2.  Nature  of  Services  Rendered.    Expenses  incurred  for  nursing  and  watching 


Furnishing  aid  in  general  see  supra,  IV,  G. 

70.  Dieffenbacher  v.  Mason,  117  111.  App. 
103;  De  Witt  County  v.  Spaulding,  111  111. 
App.  3G4;  La  Salle  County  v.  Hatlieway,  78 
111.  App.  95;  Morgan  County  v.  Seaton,  122 
Ind.  .521,  24  N.  E.  213;  Orange  County  v. 
Hon,  87  Ind.  356 ;  Morgan  County  v.  Holman, 
34"  Ind.  256 ;  Pottawatomie  County  v.  Mor- 
rall,  19  Kan.  141;  Farmer  v.  Salisbury,  77 
Vt.  161,  59  Atl.  201. 

71.  Mullen  v.  Decatur  County,  9  Ind.  502; 
Lacy  Kossuth  County,  106  Iowa  16,  75 
N.  VV.  689 ;  Gawlcy  v.  Jones  County,  60  Iowa 
159,  14  N.  W.  230;  Mansfield  v.  Sac  County, 
59  Iowa  604,  13  N.  W.  762 ;  Farmer  v.  Salis- 
bury, 77  Vt.  161,  .50  Atl.  201. 

72.  Morgan  County  v.  Seaton,  122  Ind.  521, 
24  N.  E.  213.  Sec  also  Patrick  V.  Baldwin, 
109  Wis.  342,  85  N.  W.  274,  53  L.  R.  A.  613, 
in  wliich  it  was  lield  that  whore  the  law 
imposes  upon  a  municipality  the  duty  of 
maintaining  ])oor  jicrsons,  and  designates 
ofliccrs  tlicipof  to  act  in  its  behalf  in  iho 
performance  of  siich  duty,  their  more  neglect 
will  not  ()|)orato  as  an  ini])Iio(l  recpiost  as 
to  a  ))rivat(!  party  io  supply  the  needy  ])or- 
Hon's  wants,  upon  which  Hiich  party  can  act, 
and  hold  the  m\ini('i|)ii!ily  liiil)l(!  as  upmt 
an  implied  contract.  (Unw pare  DiclTcidjaclior 
V.  MiiHon,  117  111.  App.  10:t. 

73.  Kittrodge  v.  Newbury,  14  Mass.  448; 
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French  v.  Benton,  44  N.  H.  28;  Gourley  v. 
Allen,  5  Cow.  (N.  Y.)  644. 

74.  Cantrell  v.  Clark  County,  47  Ark.  239, 
1  S.  W.  200;  Prewett  v.  Mississippi  County, 
38  Ark.  213;  Lee  County  v.  Laekie,  30  Ark. 
764. 

75.  Tallahatchie  County  v.  Harrison,  75 
Miss.  744,  23  So.  291. 

76.  Summit  Tp.  Poor  District  v.  Byers,  8 
Pa.  Cas.  222,  11  Atl.  242;  Westmoreland  i'. 
Donncllv,  3  Pa.  Cas.  483,  7  Atl.  204. 

77.  Robbins  v.  Homer,  95  Minn.  201,  205, 
103  N.  W.  1023,  in  which  it  was  said:  "It 
is  true  that  the  obligations  to  provide  for  the 
poor  are  statutory.  These,  as  we  have  indi- 
cated, arc  matters  of  regulation;  but,  where 
there  can  be  no  regulation  from  the  very 
nature  of  the  case,  it  must  be  that  necessity 
will  supersede  the  exercise  of  statutory  au- 
thority, and  immediate  aid  for  the  sick  per- 
son should  be  furnished.  A  deprivation  of  it 
might  inure  not  only  to  injure  the  poor  per- 
son, but  to  the  detriniont  of  the  public,  for 
delay  in  the  troatuient  of  the  injured  i)arty 
iiiight  entail  added  lu'cuniary  burdens." 

78.  Sheridan  County  V.  Do'nebrink,  15  Wye. 
312,  SO  I'ac.  7,  9  L. 'U.  A.  N.  S.  1231.  See 
also  Madison  C!ounty  v.  Haskell,  63  111.  A\i\<. 
657. 

79.  Copplo  V.  Davie  County,  138  N.  C.  127, 
60  S.  E.  574. 
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a  sick  pauper,  as  well  as  professional  services  of  a  physician,  may  be  recovered 
for  as  medical  attendance.^  A  town  or  county  cannot,  liowever,  be  bound  for 
extraordinary  services  such  as  the  conduct  of  a,  post  mortem  examination,^'  or  the 
treatment  of  a  pauper  for  habitual  drunkenness.^^ 

3.  Contracts  For  Services.  Contracts  between  a  municipality  and  a  physician 
for  the  rendition  of  medical  services  to  poor  persons  are  governed  by  the  rules 
of  construction  applicable  to  other  contracts  for  medical  services,  and  contracts 
generally.^^ 

N.  Recovery  For  Supplies,  Services,  and  Expenditures — I.  Against 
Individuals  Liable.  A  town  or  county  may  maintain  an  action  to  recover  the 
amount  expended  in  the  support  or  relief  of  a  pauper  against  such  persons  as  the 
law  makes  liable  for  the  pauper's  support.^* 


80.  Jay  County  v.  Brewington,  74  Ind.  7; 
Scott  V.  Winneshiek  County,  52  Iowa  579,  3 
N.  VV.  626;  People  v.  Macomb  County  Suprs., 
3  Mich.  475 ;  Berlin  v.  Gorham,  34  N.  11.  266. 

Vaccination. —  Under  Md.  Acts  (1864), 
c.  269,  county  commissioners  are  bound  to 
pay  the  physician  for  every  child  vaccinated 
l)y  him,  where  the  guardian  or  parents  are 
too  poor  to  pay,  and  it  is  immaterial  whether 
the  child  was  vaccinated  upon  the  suggestion 
or  invitation  of  the  physician,  or  not.  Alle- 
gany County  Com'rs  v.  McClintock,  60  Md. 
559. 

81.  Morgan  County  v.  Johnson,  29  Ind.  35; 
Gaston  v.  Marion  County,  3  Ind.  497. 

82.  Putney  Bros.  Co.  v.  Milwaukee  County, 
108  Wis.  554,  84  N.  W.  822. 

83.  See  Contracts,  9  Cyc.  213;  Physicians 
AND  Surgeons,  post,  p.  1539.  And  see  John- 
son V.  Santa  Clara  County,  28  Cal.  545;  Clin- 
ton County  V.  Ramsey,  20  111.  App.  577; 
Cooper  V.  Howard  County,  64  Ind.  520; 
Wetherell  v.  Marion  County,  28  Iowa  22. 

The  term  "  medical  treatment "  ( Clinton 
County  i'.  Eamsey,  20  111.  App.  577)  or 
"duties  of  a  physician"  (Wetherell  v. 
Marion  County,  28  Iowa  22)  as  used  in  a 
contract  of  employment  between  a  munici- 
pality and  a  physician  for  performance  of 
medical  services  by  him  for  county  paupers 
includes  the  usual  cases  of  surgery  as  well 
as  the  administration  of  medicine. 

Necessity  of  written  contract. —  Authority 
from  a  township  trustee  for  a  physician  to 
treat  a  poor  person  need  not  be  in  writing. 
Warren  Countv  f.  Osburn,  4  Ind.  App.  590, 
31  N.  E.  541.  - 

84.  /ZZinois.— People  v.  Hill,  163  111.  186, 
46  N.  E.  796,  36  L.  R.  A.  634,  holding  like- 
wise that  the  failure  of  the  complaint  filed 
in  behalf  of  a  coiinty  against  a  relative  of  a 
poor  person  to  recover  for  such  person's  sup- 
port, to  allege  specifically  tliat  the  pauper  is 
a  resident  of  such  a  county,  is  not  ground 
for  a  motion  to  quash. 

Massachusetts. —  Sturbridge  v.  Franklin, 
160  Mass.  149,  35  N.  E.  669;  Brown  v.  Cul- 
non,  Quincy  66. 

New  Jersey. —  Taylor  v.  Green,  12  N.  J.  L. 
124,  holding,  however,  that  overseers  of  the 
poor  cannot  maintain  an  action  in  their  name 
against  defendant  to  recover  moneys  ex- 
pended by  them,  as  agents  of  the  township, 
for  the  benefit  of  defendant,  but  the  action 


should  be  brought  in  the  name  of  the  town- 
ship. 

07uo.— Springfield  Tp.  v.  Demott,  13  Ohio 
104. 

South  Carolina. —  Laurens  Dist.  v.  Dooling, 
1  Bailey  73. 

South  Dakota. —  McCook  County  v.  Kam- 
moss,  7  S.  D.  558,  64  N.  W.  1123,  58  Am.  St. 
Rep.  854,  31  L.  R.  A.  461. 

Wisconsin. —  Saxville  v.  Bartlett,  126  Wis. 
655,  105  N.  W.  1052,  holding,  however,  that 
the  statute  was  prospective  in  character,  and 
did  not  entitle  a  town  to  recover  against  a 
son  for  past  contributions  made  to  relieve 
his  pauper  father  before  proceedings  were 
brought  to  compel  the  son  to  contribute. 

See  38  Cent.  Dig.  tit.  "Paupers,"  §  211 
et  seq. 

The  kindred  by  affinity  of  any  poor  person 
cannot  maintain  a  complaint  against  the 
father  of  such  person  for  the  expenses  of  his 
relief  and  support ;  the  term  "  any  kindred," 
in  the  statute,  extending  only  to  kindred  by 
consanguinity.  Farr  v.  Flood,  11  Cush. 
(Mass.)  24. 

Jurisdiction. —  In  Pennsylvania  the  juris- 
diction to  compel  the  repayment  of  money 
expended  in  support  of  a  pauper  in  an  action 
against  the  pauper's  relatives  is  in  the  quar- 
ter sessions.  Wertz  v.  Blair  County,  66  Pa. 
St.  18. 

Amount  of  recovery. —  A  town  which  sup- 
ports a  wife  neglected  by  her  husband,  stand- 
ing in  need  of  relief,  may  recover  of  the 
husband  the  amount  necessary  to  her  sup- 
port as  a  pauper,  but  nothing  more  for  sup- 
plies suitable  to  lier  condition  in  life.  Mon- 
son  V.  Williams,  6  Gray  (Mass.)  416. 

Recovery  from  husband. —  In  New  York,  al- 
though a  husband  abuse  his  wife,  and  expel 
her  from  his  house  without  due  cause,  yet 
superintendents  of  the  poor  cannot  maintain 
an  action  against  him  for  her  svipport  as  a 
pauper,  if  he  be  of  sufficient  ability  to  sup- 
port her,  although  he  refuse  to  do  so.  Norton 
V.  Rhodes,  18  Barb.  (N.  Y.)  100. 

Recovery  by  state  hospital. —  The  St.  Law- 
rence state  hospital  for  the  insane  is  not  en- 
titled to  indemnification  for  the  support  of 
an  insane  pauper  from  his  relatives,  under 
N.  Y.  Laws  (1887),  c.  375,  §  7,  giving  it 
the  same  authority  to  enforce  indemnification 
from  the  relatives  as  is  possessed  by  town 
and  county  overseers  of  the  poor,  since  the 
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2.  Against  Local  Authorities  Liable   —  a.  Nature  and  Form  of  Remedy.  An 

action  will  not  lie  at  common  law  against  a  town,  for  the  8up];ort  of  a  pauper,  Ijy 
any  other  town.^^  Nor  can  such  action  be  maintained  on  a  general  statutory  pro- 
vision declaring  it  to  be  the  duty  of  each  town  to  support  its  own  paupers,  where 
the  statute  points  out  in  what  cases  one  town  shall  be  liable  to  another,  and  what 
steps  must  be  taken  to  render  it  liable.®''  It  is  necessary  that  an  action  be  brought 
on  the  statute  making  out  a  case  within  some  of  its  provisions.^^  Where  the  stat- 
ute provides  a  particular  remedy  such  remedy  is  usually  held  to  be  exclusive.*** 
Where  two  statutory  remedies  are  not  antagonistic  both,  may  exist  at  the  same 
time.^° 

b.  Right  of  Action  —  (i)  Br  Town  or  County — (a)  In  General.  Pauper 
supplies  furnished  by  a  town  or  county  create  a  cause  of  action  against  the  town 
or  county  of  the  pauper's  settlement,  although  actual  payment  for  them  has  not 
been  made ;  the  liability  to  pay  for  them  being  sufficient.^^  A  town  is  not  the 
less  entitled  to  recover  the  amount  expended  because  it  will  inure  to  the  benefit 
of  a  contractor  who  by  agreement  furnished  the  supplies.^^  Nor  is  the  right  of 
recovery  affected  by  the  residence  of  the  pauper  during  the  pendency  of  this 
action.^^ 

(b)  To  Recover  Money  Paid  Under  Mistahe.  An  action  will  lie  by  one 
town  to  recover  money  voluntarily  paid  to  another  town  to  reimburse  it  for  the 
support  of  a  pauper  under  the  mistaken  belief  that  it  was  liable  for  such  support.^* 


authority  formerly  possessed  by  them  (N.  Y. 
Code  Cr.  Proe.  §§  914-926)  was  abrogated  bv 
N.  Y.  Laws  (1890),  c.  126,  %  1,  charging  sup- 
port of  pauper  insane  on  the  state,  in-stead  of 
as  before,  on  the  towns  and  counties,  and 
N.  Y.  Laws  (1896),  c.  545,  although  repeal- 
ing N.  Y.  Laws  (1890),  c.  126,  contain  no 
provision  restoring  that  authority.  Matter 
of  St.  Lawrence  State  Insane  Hospital,  13 
N.  Y.  App.  Div.  436,  43  N.  Y.  Suppl.  608. 

85.  Proceedings  to  compel  relatives  to  sup- 
port paupers  see  supra,  IV,  A,  2. 

86.  Middlebury  v.  Hubbardton,  1  D.  Chipm. 
(Vt.)  205.  And  see  Otoe  County  v.  Lancaster 
County,  (Nebr.  1907)  111  N.  W.  132.  But 
see  Wethersfield  v.  Stanford,  I  Root  (Conn.) 
68. 

87.  Middlebury  v.  Hubbardton,  1  D.  Chipm. 
(Vt.)  205. 

88.  Middlebury  v.  Hubbardton,  1  D.  Chipm. 
(Vt.)  205. 

In  Pennsylvania,  the  legislature  having 
committed  tlie  care  of  paupers  to  the  quarter 
sessions  and  clothed  that  court  with  sum- 
mary powcrH  wliich  are  equal  to  all  exigen- 
cies, common-law  remedies  are  not  favored, 
even  if  not  diR])lac(>d.  Campbell  v.  Grooms, 
101  Pa.  St.  481;  Nippenose  Tp.  v.  Jersey 
Shore,  48  i'a.  St.  402. 

89.  Woodstock  Hancock,  02  Vt.  348,  19 
Atl.  991,  holding  that  under  Eev.  Laws, 
§  2818,  as  amended  by  Acts  (1S86),  No. 
42,  8  4,  providing  that  a  town  furnishing 
relief  and  Bupjjort  to  a  triuwiont  priH(m(?r  in 
indigent  eircninstancttH  niay  recover  tliercfor 
from  tlie  town  in  wliicli  lie  rcHides,  by  ac'tion 
"  for  money  In  id  out  :iii(l  expended,"  asHnni))- 
sit  is  the  excluHivc;  remedy;  a-iid  where,  nnder 
the  fiicts  alleged  in  e()in|)liniic(^  with  \\\c' 
wliitni.c,  a  proniiHc  to  pay  in  implied,  n  fiiilurt^ 
to  liver  it  will  not  miike  the  proeeeding  im 
action  on  tli(!  cumc.  lint  Hce  Wei  lierHfield  r. 
Stanford,  1  Hoot  ((^crnn.)  08,  holding  that  ii 
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statute  providing  a  particular  mode  of  redress 
in  a  summary  way,  where  one  town  provides 
for  the  support  of  the  poor  of  another,  does 
not  take  away  the  common-law  remedy  by 
action. 

90.  Park  County  v.  Jefferson  County,  12 
Colo.  585,  21  Pac.  912.  See  also  Woodstock 
V.  Hartland,  21  Vt.  663,  holding  that  where  ^ 
a  debtor  is  committed  to  jail,  and  receives 
support  therein  from  the  town  in  which  the 
jail  is  situated,  although  it  should  be  con- 
ceded that  such  prisoner  has  relatives  of  suf- 
ficient ability,  from  whom  the  jail  might 
recover  the  amount  of  their  expenditures  for 
his  support  by  petition  under  the  statute, 
yet  this  will  not  preclude  them  from  also 
maintaining  an  action  for  money  paid,  which 
is  also  given  by  statute,  against  the  town 
in  which  he  has  his  legal  settlement. 

91.  Auburn  v.  Lewiston,  85  Me.  282,  27 
Atl.  159;  Favette  v.  Livermore,  62  Me.  229; 
Westfield  v.  Southwick,  17  Pick.  (Mass.)  08; 
Northwood  v.  Barrington,  9  N.  H.  309;  Lee 

Deerfleld,  3  N.  H.  290.  But  see  Bangor 
V.  Fairfield,  46  Me.  558,  holding  that,  where 
the  overseers  of  the  town  have  committed  an 
insane  ])erson  belonging  to  another  town  to 
the  hospital,  a  riglit  of  action  to  recover  the 
expenses  for  maintenance  therein  does  not 
accrue  until  the  sums  due  to  the  hospital  arc 
paid. 

92.  Calais  v.  Marslifield,  30  Me.  511. 

93.  St.  dohnsbury  V.  Waterford,  15  Vt. 
092. 

94.  Bristol  v.  New  Britain,  71  Conn.  201, 
41  Atl.  548,  in  which  easi!  plaintilT  sued  to 
recover  the  money  without  complying  witii 
the  statu!  ory  r(>quirenients  necessary  to 
establish  tlie"  liiihility  of  one  town  for  the 
Hiiiqiort  of  its  imnpers  by  another  town,  and 
it  was  held  that  tlje  action  wns  not  Id  re- 
cover for  the  Hup])ort  of  a  panper,  but  to 
recover  for  money  paid  on  a  debt  which  did 


FA  UP  EES 


[30  Cyc]  11S3 


(ii)  By  Individuals.  Where  so  provided  by  statute  an  action  may  be  main- 
tained against  a  town  or  county  by  an  individual  to  recover  the  expenses  iticurred 
by  him  in  supporting  .or  relieving  a  pauper,  who  was  legally  entitled  to  relief, 
after  notice  and  request  made  to  the  proper  poor  officers,  and  tlieir  refusal  or 
neglect  to  provide  for  the  pauper. The  fact  that  one  incurriiig  expense  for  the 
relief  of  a  pauper  is  indebted  to  the  pauper  will  not  preclude  him  from  recovering 
from  the  town  the  full  amount  of  expense  incurred.'-"' 

(ill)  Certificate  of  Correctness  of  Giiaroes.  In  some  jurisdictions  the 
statute  requires  as  a  condition  precedent  to  the  recovery  of  expenses  incuri-ed  for 
pauper  supplies  that  all  such  claims  and  bills  shall  be  certified  to  be  correct  by 
the  proper  officers  of  the  poor  of  the  town  or  county  sought  to  be  charged.*^ 
This  certificate  of  correctness  is  conclusive  on  the  county.  The  determination  of 
the  poor  officers  partakes  of  a  judicial  character,  and  settles  the  relations  of  the 
parties,  in  the  absence  of  fraud.'-*^  The  board  of  supervisors  may,  however,  waive 
such  certificate,  if  satisfied  of  tlie  truth  of  all  the  certificate  would  show,^^  as  well 
where  the  relief  furnished  is  on  behalf  of  another  county,  as  where  it  is  furnished  to 
one  having  a  settlement  in  that  county.^ 

e.  Conditions  Precedent.^  The  liability  of  towns  and  counties  for  the  support 
of  the  poor  is  strictly  statutory,  and,  however  equitable  tlie  claim,  there  can  be  no 
recovery  without  compliance  with  the  statutory  prerequisites.^  In  an  action  by 
one  count}'^  against  another  to  enforce  a  liability  for  relief  furnished  by  the  former 
to  a  pauper  chargeable  to  the  latter,  it  must  be  shown  that  such  person  was  a 
pauper.*  A  town  suing  the  town  of  a  pauper's  settlement  or  residence  for  his 
support  need  not  first  assert  its  claim  against  the  pauper's  relatives.^  Nor  need 
an  individual  exhaust  the  pauper's  estate  before  presenting  his  demand  against 


not  existj  and  therefore  could  be  maintained 
without  complying  with  such  statutory  re- 
quirements. 

95.  Hall  V.  Clifton,  53  Me.  60;  Underwood 
r.  Scituate,  7  Mete.  (Mass.)  214;  Shreve  v. 
Eudd,  7  N".  J.  L.  431. 

Persons  entitled  to  sue. —  The  right  to  in- 
stitute an  action  for  supplies  furnished  to 
poor  persons  in  need  of  relief,  where  the  over- 
seers of  the  town  refused  or  neglected  to 
furnish  the  same,  is  usually  restricted  to  per- 
sons who  were  inhabitants  of  the  town 
against  which  the  suit  was  brought.  See  the 
statutes  of  the  several  states,  notably  Maine. 
But  when  the  statute  substitutes  the  words 
"  any  person "  for  the  word  "  inhabitant," 
one  not  an  inhabitant  of  such  town  is  en- 
titled to  sue.  Underwood  v.  Scituate,  7  Mete, 
(^lass.)  214.  A  grandfather  not  of  sufficient 
ability  to  support  his  grandchild,  in  whole 
or  in  part,  stands  in  the  same  position  as 
other  inhabitants  of  the  town  in  which  he 
resides.  Hall  v.  Clifton,  53  Me.  60.  If  of 
sufficient  ability  to  contribute  partial  sup- 
port, he  can  recover  only  that  part  of  the 
support  which  he  cannot  supply.  Hall  V. 
Clifton,  supra. 

96.  Brown  v.  Orlend,  36  Me.  376. 

97.  Sloan  v.  Webster  County,  61  Iowa  738, 
17  N.  W.  168,  holding  that  a  certificate 
signed  properly,  and  stating  that  the  trustees 
"  ordered  tlie  above  services,"  is  not  suf- 
ficient without  also  certifying  as  to  the  cor- 
rectness of  the  charges.  '  Mansfield  v.  Sac 
County,  60  Iowa  ll/l4  N.  W.  73  (holding 
that  a  certificate  of  township  trustees  to  a 
medical  bill  that  they  "  recommend  the  pay- 
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ment  of  the  above  named  bill  for  treatment 
of  Mrs.  Jeff.  Johnson  and  family,  as  a 
pauper,"  does  not  comply  with  the  statute)  ; 
Oilman  v.  Portland,  51  Me.  457  (holding  that 
the  certificate,  "  examined  and  allowed "  by 
the  county  commissioners,  is  suflicient  to 
support  the  account  rendered  by  the  master 
of  a  house  of  correction). 

Affidavit. —  In  proceedings  by  one  county 
against  another  to  recover  for  relief  furnished 
a  pauper,  the  objection  that  plaintiff  has  not 
made  the  affidavit  required  by  N.  H.  Pub. 
St.  c.  27,  §  11,  forbidding  county  commis- 
sioners to  allow  a  bill  for  the  support  of  a 
pauper  unless  accompanied  by  an  affidavit, 
can  be  obviated  by  permitting  plaintiff  to 
supply  the  omission.  Strafford  County  v. 
Eocicingham  Coimty,  71  N.  H.  37,  51  Atl. 
677. 

98.  Mussel  v.  Tama  County,  73  Iowa  101, 
34  N.  W.  762. 

99.  Collins  v.  Lucas  County,  50  Iowa  448. 

1.  Clay  County  v.  Palo  Alto  County,  82 
Iowa  626,  48  N.  W.  1053. 

2.  Notice  as  condition  precedent  see  supra, 
IV,  C,  2,  d. 

3.  Strafford  County  v.  Rockingham  County, 
71  N.  H.  37,  51  Atl.  677;  Kennedy  v.  La 
Porte  Tp.  Poor  Dist.,  15  Pa.  Super.  Ct.  1, 
where  plaintiff  failed  to  prove  that  an  order 
of  relief  had  been  granted  by  two  magis- 
trates. 

4.  Otoe  County  v.  Lancaster  County, 
(Nebr.  1907)  111  N.  W.  132. 

5.  Auburn  v.  Lewiston,  85  Me.  282,  27  Atl. 
159;  Cordova  v.  Le  Sueur  Center,  74  Minn. 
515,  77  N.  W.  290,  430. 

[IV,  N,  2,  e] 
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tlie  town  or  county.®  And  it  is  not  necessary  that  a  claim  presented  to  one  town 
by  anotlier  for  expense  incurred  in  tlie  support  of  a  pauper  should  be  itemized.'' 

d.  Defenses^  —  (i)  To  Agtion  by  Town  or  County..  In  an  action  hy  one 
town  against  another  to  recover  for  paujier  supplies,  a  deliberate  and  voluntary 
settlement,  made  without  misrepresentation  or  concealment,  is  conclusive  between 
the  parties.^  The  only  effect  of  the  failure  of  defendant  town  to  answer  within 
the  statutory  period  a  notice  given  by  plaintiff  town  of  supplies  furnislied  a  per- 
son is  to  estop  the  former  to  deny  the  place  of  the  pauper's  settlement ;  it  is  not 
estopped  to  deny  that  the  person  to  whom  the  supplies  were  furnished  was  in  need 
of  immediate  relief.^"  Nor  will  support  of  a  pauper  estop  a  town  from  contesting 
the  question  of  its  liability  for  his  support.'^  And  a  poor  district  is  not  precluded 
from  defending  a  suit  brought  by  a  county  to  recover  for  the  su])port  of  a  pauper  on 
the  gi'ound  that  he  did  not  reside  in  the  district.^^  In  an  action  for  pauper  supplies 
the  ability  of  kindred  to  contribute  to  the  support  of  a  pauper,^'  or  the  fact  that 
the  application  to  the  town  for  aid  was  not  under  the  oath  of  two  credihle  per- 
sons, as  provided  by  law,^^  or  the  fact  that  a  town  not  chargeable  with  a  pauper's 
support  agreed  witli  the  town  by  which  he  bad  been  maintained  to  pay  for  his 
support  for  a  specific  period,^^  or  the  fact  that  plaintiff  had  previously  given  notice 
to  another  town,  and  claimed  the  same  sum  as  that  in  suit,'®  or  proof  that  since 
the  commencement  of  the  suit  plaintiff  town  had  claimed  and  received  from  the 
county  pay  for  the  same  supplies,'^  or  that  a  marriage,  upon  which  the  question 
of  settlement  turned,  was  invalid,'^  or  the  determination  of  the  town  of  the  pau- 
per's residence  not  to  support  him  while  in  another  town,  uncommunicated  to  the 
latter  town,'^  cannot  be  set  up  as  a  defense. 

(ii)  To  Action  by  Individuals.  In  an  action  by  an  individual  against  a 
town  or  county  to  recover  for  supplies  furnished  to  a  pauper,  the  fact  that  such 
person  persuaded  the  pauper  to  return  to  defendant  town  in  which  he  had  a  legal 
settlement,  for  tlie  purpose  of  compelling  such  town  to  support  him,  is  no  defense.^" 

e.  Jurisdiction.  The  particular  court  or  courts  in  which  actions  to  recover  for 
the  support  of  paupers  shall  or  may  be  brought  is  a  matter  of  statutory  regulation.^' 


6.  Christian  County  v.  Rockwell,  25  111. 
App.  20,  holding  that  a  physician  who  has, 
in  an  emergency,  rendered  services  to  an 
eleven-year-old  boy,  whose  mother  is  dead, 
and  whose  fatlier  is  wholly  without  means, 
will  not  be  compelled  to  exhaust  the  boy's 
estate,  consisting  of  an  interest  in  land  worth 
seventy-five  dollars,  in  order  to  hold  the 
county  liable  for  such  proportion  of  his  claim 
as  it  would  ultimately  be  liable  to  pay. 

7.  Albion  v.  Maple  Lake,  71  Minn.  "503,  74 
N.  W.  282;  Ettrick  v.  Bangor,  84  Wis.  25G, 
54  N.  W.  401. 

A  town  furnishing  support  to  a  family 
need  not,  in  order  to  recover  from  the  town 
of  their  legal  s(^ttloinent,  show  precisely  what 
was  furnished  to  each  member  of  the  family. 
Old  Riiyltrook  v.  Milford,  70  Conn.  152,  50 
All.  -100. 

8.  Estoppel  to  deny  settlement  see  supra, 
IIT,  A,  2. 

9.  Medway  v.  Milford,  21  Pick.  (Mass.) 
340. 

10.  New  Bedford  v.  llingham,  117  Mass. 
445.  Hcc.  also  JOttrick  r.  liaiigoi-,  84  Win. 
25(1,  5-1  N.  VV.  401,  holding  that  the  fact  that 
a  town  in  which  rin(!  had  a  legal  H(^tth'nu'iit 
had  made  agrccincniH  whicli  vccogni/.cd  him 
nfl  a  pauper  mid  contrihnted  to  hiH  HnppdiL 
docH  not  chIoj)  it  fi'oiii  denying  that  he  iw  a- 
[)aup'T  afl.cr  noting  to  the  town  in  which  hn 
lived  lliiil,  it  would  diHcontinU(!  Hiieh  Hnpport. 

I IV,  N,  2,  c| 


11.  Clinton  V.  Clinton  Tp.,  50  N.  J.  L.  240, 
27  Atl.  916. 

12.  Harmony  Tp.  v.  Forest  County,  91  Pa. 
St.  404. 

13.  Auburn  v.  Lewiston,  85  Me.  282,  27 
Atl.  159. 

14.  Cordova  v.  Le  Sueur  Center,  78  Minn. 
36,  80  N.  W.  836. 

15.  Peterborough  v.  Lancaster,  14  N.  H. 
3S2. 

16.  Braintree  v.  Hingham,  17  Mass.  432. 

17.  Chester  v.  Plaistow,  43  N.  H.  542. 

18.  Goshen  v.  Richmond,  4  Allen  (Mass.) 
458. 

19.  Topsham  v.  Waterbury,  73  Yt.  185,  50 
Atl.  860. 

20.  Stewart  v.  Sherman,  4  Conn.  553. 

21.  In  Iowa  the  circuit  court  is  given  ex- 
clusive jurisdiction  where  the  county  sought 
to  be  charged  gives  notice  denying  the 
pa,U]M'r's  settlement  (Cerro  Gordo  C'ount\'  i". 
Wright  County.  5!)  Iowa. 485,  13  N.  W.  0-l"5)  ; 
while  the  district  court  has  concurrent  juris- 
diction with  the  circuit  court  whore  no  such 
notice  is  given  (Winneshiek  (\nuitv  v.  Alla- 
nuikec  County,  02  Iowa  558,  17  N.  W.  75:!). 

In  Ohio,  where  township  trustees  furnish 
iiecH'MHary  temporary  supi)ort  to  a  ])auper 
whose  legal  settlemimt  is  in  a  township  in 
ajiothcM'  county,  an  action  to  recover  therefor 
nuiy  be  brought  in  the  court  of  eoniinon  pleas 
of   the  couuLy   in   which    tiic   support  was 
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f.  Time  to  Sue  —  Limitations  and  Laches.  In  some  states  special  statutes  of 
liaiitations  have  been  enacted  for  actions  for  tlie  recovery  of  expenses  incurred 
in  the  relief  of  a  pauper,  against  the  town  ultimately  liable.^-  Special  statutes 
usually  provide  tliat  the  action  must  be  commenced  witliin  two  years  after  the 
expenses  were  incui-red,  or  after  notice  thereof  has  been  given,  and  recovery  is 
limited  to  expenses  incurred  within  three  months  next  before  giving  notice.^* 
And  the  limitation  must  be  computed  from  the  delivery  of  notice,  not  from  its 
date.-*  The  limitation  for  actions  for  recovery  of  expenses  incurred  in  supporting 
a  pauper  at  the  state  institution  for  the  insane  is  generally  two  years  from  the  date 
of  payment  thereof  to  such  institution,  recovery  being  limited  to  expenses  paid 
within  three  months  next  preceding  the  giving  of  notice.^^  If  no  special  statute 
exists  the  general  statute  of  limitations  applies.^''    And  tlie  special  statute  may 


furnisliecl,  provided  tlie  amount  in  controversy 
exceeds  the  jurisdiction  of  a  justice  of  the 
peace  (Jerome  Tp.  v.  Darby  Tp.,  2  Ohio  Dec. 
(Reprint)  685,  4  West.  L.  Month.  58C),  but 
where  the  directors  of  a  poorhouse  furnish 
temporary  support  to  a  pauper  liaving  a 
settlement  in  a  township  in  another  county, 
suit  to  recover  therefor  must  be  brought  in 
the  county  where  the  township  of  settlement 
is  situated  (Perry  Tp.  v.  Perry  County  In- 
firmary, 2  Ohio  Dec.  (Reprint)  382,  2  West. 
L.  Month.  573). 

In  Pennsylvania  the  court  of  quarter  ses- 
sions has  exclusive  jurisdiction  in  contro- 
versies between  townships  in  pauper  cases 
I  Rouse  V.  McKean  County  Poor  Dist.,  109 
Pa.  St.  116,  32  Atl.  541;  Delaware  Tp.  V. 
Greenwood  Tp.,  66  Pa.  St.  63;  Versailles  v. 
Miihn,  10  Watts  300)  ;  wliile  jurisdiction  is 
given  to  the  court  of  common  pleas  in  actions 
by  individuals  to  recover  expenses  incurred 
for  pauper  supplies  (Chester  County  v. 
Malany,  64  Pa.  St.  144;  Redmond  v.  West 
New  Castle  Poor  Dist.,  5  Pa.  Dist.  731,  18 
Pa.  Co.  Ct.  276). 

22.  See  the  statutes  of  the  various  states 
and  cases  cited  in  the  following  notes. 

For  an  action  for  supplies  furnished  by  an 
individual  there  is  usually  no  special  limita- 
tion. Warren  V.  Islesborough,  20  Me.  442 ; 
Watson  V.  Cambridge,  15  Mass.  286.  See 
Blakeslee  v.  Chester  County,  102  Pa.  St.  274, 
holding  that  a  physician  who  renders  emer- 
gency services  upon  the  credit  of  a  person 
who  several  years  thereafter  becomes  a 
pauper  cannot  recover  from  the  directors  of 
the  poor. 

A  to^vn  furnishing  relief  is  not  required  to 

wait  until  it  has  stopped  before  bringing 
action  against  the  town  ultimately  liable. 
Worcester  Northborough,  140  Mass.  397, 
5  N.  E.  270.  Nor  is  it  compelled  to  wait 
until  it  is  determined  whether  the  pauper 
acquires  a  settlement  in  plaintiff  town  by 
reimbursing  the  cost  of  such  relief  within 
five  years  from  tlie  time  it  is  furnished,  under 
St.  "(1879)  c.  242,  §  2.  Dedham  v.  Milton, 
136  Mass.  424. 

23.  In  Massachusetts  the  action  must  be 
brought  within  two  years  after  the  expenses 
were  incurred  and  recovery  can  be  had  only 
for  such  expenses  as  were  incurred  within 
three  months  before  notice  thereof  was  given. 
Hallowell  v.  Harwich,  14  Mass.  186;  Har- 


wich V.  Hallowell,  14  Mass.  184;  Needham  v. 
Newton,  12  Mass.  452;  Readfield  v.  Dresden, 
12  Mass.  317. 

In  Maine  the  action  must  be  brought  within 
two  years  after  the  answer  to  the  notice  is 
served,  or  if  no  answer  be  returned,  before 
the  expiration  of  two  years  after  two  months 
from  the  service  of  notice.  Veazie  v.  Howland, 
53  Me.  39,  in  which  Cutler  v.  Maker,  41  Me. 
594,  holding  that  the  statute  runs  from  the 
delivery  of  notice,  is  overruled,  and  Augusta 
V.  Vienna,  21  Me.  298,  holding  that  a  notice 
becomes  inoperative  two  j'ears  after  it  is 
given,  is  explained  as  having  been  decided  on 
other  grounds.  Robbinston  v.  Lisbon,  40  Me. 
287;  Camden  v.  Lincolnville,  16  Me.  384. 
In  Belmont  v.  Pittston,  3  Me.  453,  it  is  held 
that  an  action  brought  before  the  expiration 
of  two  months  after  notice  is  premature. 
Sanford  V.  Lebanon,  26  Me.  401,  in  explaining 
this  case,  states  that  this  is  the  rule  only 
where  no  answer  is  returned,  and  that  where 
an  answer  is  returned  action  may  be  brought 
immediately.  This  is  the  well-settled  rule  in 
Maine. 

In  New  York  the  action  must  be  com- 
menced witliin  tliree  months  after  answer, 
which  must  be  returned  within  thirty  days 
after  notice.  Stilwell  v.  Coons,  122  N.  Y. 
242,  25  N.  E.  316  \_afflrming  12  N.  Y.  St. 
745]. 

For  an  answer  held  sufficient  to  set  the 
three  months  statute  of  limitations  running 

see  Stilwell  v.  Coons,  122  N.  Y.  242,  25  N.  E. 
316. 

24.  Uxbridge  v.  Seekonk,  10  Pick.  (Mass.) 
150. 

25.  West  Gardiner  v.  Hartland,  62  Me. 
246;  Bangor  v.  Fairfield,  46  Me.  558;  East- 
port  1\  East  Machias,  40  Me.  280 ;  Amherst 
V.  Shelburne,  11  Gray  (Mass.)  107;  Cum- 
mington  v.  Wareham,  9  Cusli.  (Mass.)  585; 
Worcester  v.  Milford,  8  Pick.  (Mass.)  379. 

26.  La  Crosse  v.  Melrose,  22  Wis.  459. 

In  Pennsylvania  there  is  no  special  statute, 
and  the  courts  there  hold  that  the  town  af- 
fording relief  must  use  due  diligence  to  as- 
certain the  settlement  of  the  pauper  and 
notify  the  town  liable.  Failure  to  do  this 
will  constitute  laches  and  bar  recovery.  Law- 
rence Tp.  V.  Tioga  County,  2  Pa.  Dist.  786, 
12  Pa.  Co.  Ct.  305;  Homer  Poor  Dist.  v. 
Austin  Poor  Dist.,  19  Pa.  Co.  Ct.  546;  Jer- 
sey Shore  v.  Nippenose  Tp.,  18  Pa.  Co.  Ct. 
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be  waived  l)y  an  express  promise  to  pay  the  expenses  incurred,  in  which  case  the 
general  statute  will  applj.'^'' 

g.  Pleading.'"*  The  declaration  or  complaint  in  an  action  against  a  town  or 
county  to  recover  for  pauper  supplies  or  medical  care  should  allege  the  settle- 
ment or  residence  of  the  pauper  in  defendant  town  or  county.^''  It  should  like- 
wise allege  the  service  of  notice  upon  defendant  within  the  period  required  by 
the  statute,  usually  three  months.^  It  is  sometimes  held  that  the  complaint 
should  aver  that  the  pauper  was  indigent  and  needed  relief.^^  In  some  jurisdic- 
tions, in  an  action  against  a  town  or  county  under  the  Pauper  Act,  a  declaration 
containing  the  common  counts  is  sufficient.^^    In  an  action  against  a  town  or 


473.  And  where  there  is  negligence  on  the 
part  of  both  towns  in  establishing  legal  set- 
tlement the  expenses  will  be  apportioned  be- 
tween them.  Elk  Tp.  v.  Overseers  v.  Jordan 
Tp.  Overseers,  10  Pa.  Co.  Ct.  245. 

27.  Belfast  v.  Leominster,  1  Pick.  (Mass.) 
123. 

The  waiver  may  be  by  oral  promise,  and 

is  sufficiently  supported  as  to  consideration 
by  the  obligation  created  by  statute  to  sup- 
port the  pauper.  Belfast  v.  Leominster,  1 
Pick.   (Mass.)  123. 

28.  Pleading  generally  see  Pleading. 

29.  California. —  Johnson  v.  Santa  Clara 
County,  28  Cal.  545. 

Iowa. — -Winneshiek  County  v.  Allamakee 
County,  62  Iowa  558,  17  N.  W.  753,  holding 
that  an  allegation  that  plaintiff  was  "  in- 
formed "  that  pauper's  settlement  was  in  de- 
fendant county  was  insufficient. 

Massachusetts. —  Bath  v.  Freeport,  5  Mass. 
325;  Salem  v.  Andover,  3  Mass.  436. 

North  Carolina. —  Burke  County  Com'rs 
V.  Buncombe  County  Com'rs,  101  N.  C.  520, 
8  S.  E.  176. 

Wisconsin. —  Pine  Valley  v.  Unity,  40  Wis. 
682. 

See  38  Cent.  Dig.  tit.  "Paupers,"  §  225. 

Settlement  of  husband. —  The  declaration 
in  an  action  to  recover  for  pauper  supplies 
furnished  to  a  wife  need  not  allege  that  her 
husband's  settlement  was  in  the  defendant 
town,  it  being  sufficient  to  allege  hers  to  be 
there.    Fryeburg  v.  Brownfield,  68  Me.  145. 

For  complaints  sufiSciently  alleging  settle- 
ment see  Burke  County  Com'rs  r.  Buncombe 
Coimtv  Com'rs,  101  N.  C.  520,  8  S.  E.  176; 
Pine  Valley  v.  Unity,  40  Wis.  682. 

30.  Wrentliam  t).  Attleborough,  5  Mass. 
430;  Bath  v.  Freeport,  5  Mass.  325;  Salem 
V.  Andover,  3  Mass.  430.  Compare  Wood- 
stock r.  Hancock,  62  Vt.  348,  19  Atl.  991, 
holding  tliat  the  fact  of  giving  notice  re- 
f|uirod  by  the  statute  to  the  overseers  of 
defendant,  doscril)ing  the  condition  of  the 
])riMoner,  being  a  matter  of  evidence  only, 
need  not  ))e  averred  in  the  complaint,  in  an 
action  under  Rev.  Laws  (181S),  as  amended 
by  Acts  (1886),  No.  42,  §  4,  providing  for 
tlie  recovery  of  oxjienses  incurriul  in  the  re- 
lief of  a  tnniMiciit  itidigont  prisoner. 

For  complaints  sufficiently  alleging  notice 
Hct'.  Fryeliiii'g  v.  Brownfield,  (iS  Me.  It5; 
Howe  Boyallon,  :!2  Vt.  415;  Pine  Valtey 
1,'.  I'nify,  40  Wis.  682. 

Demand.  Wlicre  tli<'  dcclanil  ion  avers  no- 
tice fi)  dcfencfuiit  town  of  tlio  i)rocoodingH 
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by  which  it  is  sought  to  be  made  liable,  there 
is  no  need  of  an  averment  of  demand  before 
suit  brought.  Hillsborough  County  v.  Lon- 
donderry, 43  N.  H.  451. 

31.  Johnson  v.  Santa  Clara  County,  28  Cal. 
545;  Thomas  v.  Edmonson  County,  8  Ky.  L. 
Rep.  205;  Fryeburg  v.  Brownfield,  68  Me. 
145. 

For  complaints  sufiSciently  alleging  that  re- 
lief was  needed  see  Autauga  County  v.  Davis, 
32  Ala.  703;  Pine  Valley  v.  Unity,  40  Wis. 
682. 

That  the  complaint  should  allege  all  facts 

necessary  to  constitute  a  cause  of  action 
under  the  statute  see  Wrentham  v.  Attle- 
borough, 5  Mass.  430. 

32.  Clinton  County  v.  Pace,  59  111.  App. 
576;  Oilman  v.  Portland,  51  Me.  457,-  hold- 
ing that  in  an  action  by  the  master  of  a 
house  of  correction  to  recover  the  expenses 
incurred  for  the  support  of  a  pauper  therein, 
a  declaration  upon  an  account  annexed  to 
the  writ  is  sufficient,  and  there  need  be  no 
special  count  under  the  statute. 

For  complaints  held  to  be  sufficient  see 
Autauga  County  r.  Davis,  32  Ala.  703; 
Bremer  County  v.  Buchanan  County,  61  Iowa 
624,  16  N.  W.  720;  Rouse  v.  McKean  County 
Poor  Dist.,  169  Pa.  St.  116,  32  Atl.  541; 
Ogden  City  v.  Weber  County,  26  Utah  129, 
72  Pac.  433;  Howe  v.  Royalton,  32  Vt.  415; 
Pine  Valley  v.  Unity,  40  Wis.  682. 

That  the  prayer  is  for  a  mandamus  instead 
of  an  order  is  immaterial  in  a  petition  under 
Act  (1836),  §  23,  to  compel  payment  by  the 
poor  district  of  money  expended  on  one  of 
its  paupers.  Rouse  v.  McKean  County  Poor 
Dist.,  169  Pa.  St.  116,  32  Atl.  541. 

Complaint  need  not  allege  statute. — A  com- 
plaint is  not  demurrable  because  not  alleging 
any  statute  malving  defendant  liable  for  tlie 
maintenance  of  its  paupers,  it  being  only 
necessary  to  allege  facts,  and  not  public 
laws.  Burke  County  Com'rs  v.  Buncombe 
County  Com'rs,  101  N.  C.  520,  8  S.  E. 
176. 

A  declaration  which  fails  to  aver  that  there 
are  no  relatives  of  the  pauper  able  to  sup- 
])ort  him  is  bad  on  special  demurrer,  but 
not  in  arrest  of  judgment.  Walpolc  v.  Mar- 
low,  2  N.  11.  385.' 

Allegation  that  the  order  of  relief  and  no- 
tice to  depart  were  actually  made  at  a  meet- 
ing of  the  trustees  is  suflicieiit  to  show  that 
relief  was  i)roperly  and  legally  furnished, 
all liongli  it  (Iocs  not  a))])ear  (hat  Iho  order 
1111(1  luilice  were  recorded.    Bremer  County  V. 
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county  for  supplies  furnished  to  a  pauper,  a  plea  iu  bar  alleging  the  ability  of 
such  person  to  maintain  himself  is  not  good  on  a  special  demurrer  assigning  for 
cause  that  it  amounted  to  the  general  issue.^^  The  omission  from  a  declaration 
of  an  allegation  of  notice  can  be  taken  advantage  of  oidy  by  demurrer.^*  The 
allegations  and  the  proof  must  correspond,  and  a  material  variance  will  be  fatal 
to  the  action/^  but  an  immaterial  variance  will  be  disregarded.^®  When  the 
establishment  of  the  whole  allegation  is  essential  to  the  right  of  recovery,  such 
allegation  sliould  be  proved  in  toto?'' 

h.  Evidence  —  (i)  PnEsmiPTiONS  and  Burden  of  Proof.  In  an  action 
against  a  town  or  county  for  the  recovery  of  expenses  incurred  for  the  support 
or  reUef  of  a  pauper,  the  burden  of  proof,  as  in  other  civil  actions,''^  is  upon  tlie 
party  having  the  affirmative  of  the  issue,  as  determined  by  the  pleadings.^''  In 
such  actions  the  legal  presumption  will  as  a  rule  be  that  tiie  officers  of  the  poor 
have  done  their  duty.* 

(ii)  Admissibility.  The  admission  of  evidence  in  actions  to  recover  pauper 
supplies  is  governed  by  the  same  rules  that  apply  in  civil  actions  generally.*^ 


Buclianan  County,  61  Iowa  624,  16  N.  W. 
720. 

33.  Freeport  v.  Edgecumbe,  1  Mass.  459. 
And  see  Warren  County  v.  Saunders,  16  Ind. 
405,  where,  in  a  suit  for  medical  services 
rendered  to  a  temporary  pauper  at  the  re- 
quest of  a  township  trustee,  an  answer  that 
the  board  had  a  rule,  known  to  plaintiff, 
that  they  would  pay  for  only  one  visit  to  a 
pauper,  if  he  were  in  condition  to  be  re- 
moved to  the  county  asylum,  and  that  the 
pauper  in  question  was  in  such  condition, 
and  that  plaintiff  was  tlie  physician  of  the 
asylum,  was  held  to  be  good.  Morristown  v. 
Fairfield,  46  Vt.  33,  holding  that  an  allega- 
tion in  the  plea  in  an  action  for  support 
of  a  pauper  that  the  pauper  was  unduly  re- 
moved, and  that  defendant  town  was  not 
chargeable  with  his  support,  did  not  present 
tlie  question  whether  the  pauper  being  a 
minor  and  residing  with  his  mother  was  sub- 
ject to  removal  without  lier. 

34.  Com.  V.  Dracut.  8  Gray  (Mass.)  455. 

35.  Dalton  v.  Bethlehem,  20  N.  H.  505 
(where  the  notice  required  to  be  given  of 
sums  expended  for  the  maintenance  of  the 
paupers  stated  that  supplies  were  furnished 
to  "  James,"  and  the  declaration  was  for 
the  maintenance  of  "  Jane,"  and  it  was  held 
tliat  there  was  a  fatal  variance)  ;  Howe  i\ 
Royalton,  32  Vt.  415  (holding  that  a  declara- 
tion in  assvimpsit,  counting  upon  the  neg- 
lect of  a  town  to  provide  for  the  support 
of  a  transient  poor  person,  brought  by  the 
person  supporting  him  against  the  town  in 
which  he  is  found,  in  accordance  with  Conip. 
St.  p.  133,  c.  18,  §  16,  is  not  supported  bv 
proof  that  the  town,  on  being  requested  to 
provide  for  said  person's  support,  promised 
to  do  so  and  failed  to  keep  the  promise). 

36.  Berlin  i\  Gorham,  34  N.  H.  266,  where 
a  notice  of  supplies  was  signed  by  the  select- 
men as  such  without  adding  "  overseers  of 
the  poor,"  no  overseers  having  been  chosen, 
and  the  declaration  alleged  notice  signed  by 
the  selectmen  and  overseers  there  was  no 
variance.  Colebrook  v.  Stewartstown.  28 
N.  H.  75.  In  this  case  the  allegation  was  for 
support  of  the  family  of  A,  the  writ  naming 


his  wife  and  four  children,  and  the  evidence 
showing  five  children,  and  it  was  held  there 
was  no  variance. 

37.  Barnstead  V.  Alton,  32  N.  H.  245, 
where,  in  a  suit  for  the  support  of  a  pauper, 
plaintiff  relied  on  the  settlement  of  a 
wife,  and  alleged  that  her  husband  had  no 
settlement  in  the  state  at  their  intermar- 
riage, and  did  not  afterward  acquire  any, 
and  it  was  held  that  they  were  bound  to 
prove  the  truth  of  this  negative  allegation, 
as  well  the  want  of  any  settlement  at  mar- 
riage as  the  subsequent  non-acquisition  of 
one.  See  Vermilion  County  v.  Knight,  2  111. 
97,  holding  that  in  an  action  by  a  physician 
against  a  county  for  medical  attendance  on 
a  person  who  was  a  pauper,  at  the  request 
of  the  county  commissioners,  it  need  not  be 
proved,  to  support  the  action,  that  the  per- 
son was  in  fact  a  pauper,  this  fact  not  being 
essential  to  the  right  of  recovery. 

38.  See  Evidence,  16  Cyc.  96. 

39.  Warren  County  v.  Osburn,  4  Ind.  App. 
590,  31  N.  E.  541;  New  Bedford  v.  Hingham, 
117  Mass.  445. 

40.  State  Hospital  v.  Bellefonte  Borough, 
163  Pa.  St.  175,  29  Atl.  COl,  holdi.ig  that  in 
an  action  by  the  state  hospital  for  the  in- 
sane against  overseers  of  the  poor  of  the 
borough,  to  recover  the  expenses  of  main- 
taining therein  insane  paupers  received  from 
defendants,  plaintiff  is  not  boimd  to  prove 
that,  as  between  defendants  and  the  poor 
district,  they  had  such  paupers  in  charge 
by  means  of  an  order  of  relief  or  a  subse- 
quent order  of  approval,  but  such  fact  would 
be  conclusively  presumed.  And  see  Evidence, 
16  Cyc.  1076." 

That  such  presumption  may  not  be  in- 
duJs'ed  in,  as  to  a  vital  jurisdictional  fact, 
in  favor  of  the  officer  or  the  principal  he 
represents  see  Albany  v.  McNamara,  117 
N.  Y.  168,  22  N.  e.'  931.  6  L.  E.  A.  212 
[reversing  49  Hun  356.  2  N.  Y.  Suppl.  127]. 

41.  Connecticut. —  Litchfield  v.  Farming- 
ton,  7  Conn.  100,  where  plaintiff  town,  in 
an  action  for  the  support  of  a  pauper,  of- 
fered a  witness  to  testify  that  on  a  certain 
day  he  deposited  a  letter  in  the  post-office, 

[IV,  N,  2,  h,  (ri^] 
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(in)  Weight  and  Sufficienciy.  The  rules  governing  tlie  weiglit  and  euf- 
ficiency  of  evidence  in  civil  actions  generally  apply  in  actions  in  which  it  is 
sought  to  recover  for  supplies  or  relief  furnished  a  pauper;     and,  as  in  other 


directed  to  the  selectmen  of  the  town,  in- 
forming them  of  the  situation  of  the  pauper, 
and  it  was  held  that  defendant  might  intro- 
duce its  selectmen  to  prove  that  no  such  let- 
ter was  received  by  them  during  that  year. 

Indiana. —  Orange  County  v.  Ritter,  90 
Ind.  362,  holding  that  it  is  not  error  to  ad- 
mit in  evidence  a  conversation  between  one 
of  the  claimants  for  medical  services  and 
the  members  of  the  county  board,  while  in 
session  on  the  presentation  of  such  claim, 
where  its  tendency  was  to  show  that  the 
county  at  the  time  recognized  its  liability 
to  claimants  for  their  services  to  paupers, 
nor  is  it  error  to  exclude  evidence  to  show 
that  during  the  time  claimants'  services  were 
rendered  the  county  had  contracted  with  an- 
other physician  for  regular  medical  care  of 
the  poor. 

Maine. —  Lisbon  v.  Winthrop,  93  Me.  541, 
45  Atl.  528  (holding  that  where,  in  an  ac- 
tion for  pauper  supplies  furnished  a  pauper 
and  his  family,  an  amendment  is  filed  to 
the  writ,  adding  a  new  count  for  the  same 
supplies  furnished  the  pauper  alone,  it  is  not 
error  to  admit  evidence  of  the  whole  amount 
of  supplies  furnished  the  family)  ;  New 
Portland  v.  Kingfield,  55  Me.  172  (holding 
that  testimony  as  to  the  manner  of  the  al- 
leged pauper  showing  his  distress  and  need 
of  relief,  and  as  to  his  physical  condition, 
was  admissible  in  an  action  by  one  town 
against  another  for  supplies  furnished,  also 
parol  evidence  that  certain  named  persons 
were  overseers  of  the  poor  when  the  relief 
was  furnished)  ;  Cornville  v.  Brighton,  39 
Me.  333  (holding  that  upon  an  issue  as  to 
a  question  of  settlement  the  pauper's  declara- 
tions are  admissible  as  to  his  purpose  in 
taking  a  journey  to  the  town  of  his  former 
settlement ) . 

Minnesota.. — Albion  v.  Maple  Lake,  71 
Minn.  503,  74  N.  W.  282,  holding  that  where 
a  general  law  recognizes  and  amends  special 
laws  relating  to  counties  having  the  town 
system  of  caring  for  its  poor,  such  special 
laws  are  admissible  in  evidence  to  show  that 
a  certain  county  was  under  the  town  system 
of  caring  for  its  poor. 

Tslcio  namp.^lnre. —  Hempstead  V.  Plaistow, 
49  N.  n.  84,  holding  tliat  the  acts  of  a  town, 
after  service  on  another  town  of  a  notice 
of  supplies  furnialied  to  a  pauper,  which  pur- 
ports to  be  signed  by  its  officers,  may  be 
shown  on  the  issue  whether  it  ratified  the 
notice. 

Fermow/.— Tufts  v.  Cheater,  02  Vt.  353, 
10  Atl.  988  (whore  a  verdict  for  plaintiil' 
was  held  to  ))C  HU])p()rted  by  evidence,  and 
tliat  tlu^  tcstiniony  ohjoctod  to  was  compe- 
tent) ;  Pawlot  V.  San<lg»io,  19  Vt.  021  (hold- 
ing tliat  under  l!cv.  St.  c.  10,  §  0,  which 
pi'ovidcH  tliat  the  (own  procuring  the  order 
for  llie  removal  <if  a  hicU  iianpcu'  must  Hiip- 
jioi  l,  liiiii  until  lie  can  be  rcniovi'd,  ])nr<)l  ti'Mii- 
inoiiy  Ih  luliiiiHMildc  io  ]irov<)  that  tlie  jiaujior 

'  [IV,  N,  2.  h,  (lll)l 


was  sick  at  the  time  the  order  of  removal 
was  made,  and  continued  so,  so  tliat  he  could 
not  be  removed  without  endangering  his  life, 
until  the  time  of  actual  removal ) . 

See  38  Cent.  Dig.  tit.  "Paupers,"  §  229. 

For  cases  where  evidence  was  held  to  be 
inadmissible  sec  Soutli  Scituate  v.  Stoughton, 
145  Mass.  535,  14  N.  E.  744  (an  action  for 
a  pauper's  support  in  which  evidence  that 
the  overseers  of  defendant  town  had  upon 
notice  from  another  town  removed  and  sup- 
ported the  pauper  and  paid  the  other  town 
its  expenses  incurred  was  declared  incom- 
petent) ;  Topsham  v.  Harpswell,  1  Mass.  518; 
Freeport  v.  Edgecumbe,  1  Mass.  459  ( in  these 
cases  it  was  held  that  where  a  request  to 
remove  the  pauper  had  not  been  objected  to 
within  two  months,  evidence  by  defend- 
ant of  the  pauper's  ability  to  support  him- 
self was  inadmissible  in  an  action  to  recover 
for  his  expense  of  support  and  burial,  as  was 
also  evidence  contesting  the  settlement  of 
the  pauper)  ;  Eckman  v.  Brady  Tp.,  81  Mich. 
70,  45  N.  W.  502  (holding  that,  although 
certain  evidence  was  admissible,  it  was  not 
reversible  error  to  exclude  it)  ;  Albion  V. 
Maple  Lake,  71  Minn.  503,  74  N.  W.  282 
(holding  that  in  an  action  against  a  village 
corporation  to  enforce  its  liability  for  re- 
fusal to  care  for  its  poor  under  the  town 
system,  evidence  of  general  reputation  as 
to  the  pauper's  place  of  residence  is  inad- 
missible; it  was  competent,  however,  for  the 
pauper  to  testify  directly  as  to  the  place 
he  intended  as  his  home  or  residence)  ;  South 
Burlington  v.  Worcester,  67  Vt.  411,  31  Atl. 
891;  Tufts  V.  Chester,  62  Vt.  353,  19  Atl. 
988. 

Res  gestffi. —  In  an  action  for  the  value  of 
supplies  furnished  a  pauper,  his  declarations 
explaining  any  acts  of  his  tending  to  es- 
tablish the  issue,  made  at  the  time  of  the 
performance  of  the  acts,  are  admissible  in 
evidence  as  part  of  the  res  gestce.  Cornville 
V.  Brighton,  39  Me.  333. 

42.  Illinois. —  IMacon  County  v.  Newell,  81 
111.  387,  holding  that  in  a  suit  against  a 
county  for  goods  delivered  to  difTerent  par- 
ties upon  the  order  of  a  supervisor,  the  ver- 
dict disallowing  a  large  portion  of  the  claim 
would  not  be  disturbed,  where  there  was 
evidence  that  in  some  instances  they  were 
properly  furnished  to  the  parties  on  order, 
under  the  law  in  regard  to  paupers,  and  in 
others  there  was  no  evidence  whether  tlie 
parties  supiilied  were  or  were  not  paujwrs. 

Pennsylvania. —  Salsbury  Philadelidiia, 
44  Pa.  St.  303,  where  no  express  contract  (o 
lioard  minor  ])aui>or  grandchildren  was 
proved,  nor  any  evidence  thereof,  except  a 
book,  in  wliich"  pliunlifV  had  ninde  charges 
against  the  city  an<l  crcMliied  (lie  anionnis 
received  froin  (he  guardians  of  (he  ])oor,  it 
wiiH  held  (liat  the  inMiruclion  of  ihe  court 
on  (lie  iriiil  ihat  (here  was  no  evidence  upon 
which  li(!  con  Id  recover  was  proper. 
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ordinary  civil  actions,  a  fact  is  sufficiently  proved  by  a  preponderance  of 
evidence/^ 

i.  Amount  of  Recovery.  In  an  action  by  one  tow^n  or  county  against  another 
for  pauper  supplies,  they  may  recover  for  all  such  charges  and  expenses  as  they 
have  paid  and  such  as  they  are  legally  bound  to  pay  at  the  time  of  the  commence- 
ment of  the  suit,  unless  barred  by  the  statute  of  limitations;^  but  they  caimot 
recover  an  exorbitant  sum  paid  for  the  support  of  paupers,  although  incurred  in 
good  faith,  vpliere  no  opportunity  was  given  to  the  town  of  settlement  to  save 
such  expenses  by  removing  the  pauper,  or  otherwise  providing  for  his  support/^ 
However,  if  the  notice  required  to  be  given  for  sums  expended  for  the  mainte- 
nance of  paupers  be  of  a  larger  sum  than  that  declared  for,  no  more  than  the 
sum  declared  for  can  be  recovered/^  Where  no  amount  has  been  fixed  or  agreed 
upon  as  compensation  for  services  or  supplies  furnished  by  an  individual  to  a 
paupei',  such  person  is  entitled  to  recover  a  reasonable  compensation  therefor  from 
the  town  or  county  chargeable.*^  The  amount  of  recovery  may  include  costs  and 
counsel  fees.''^  In  the  case  of  a  pauper  wrongfully  brought  into  the  state,  county, 
or  town,  a  statutory  penalty  may  sometimes  be  recovered.*^ 

j.  Trial —  Questions  of  Law  and  Faet.  In  actions  for  the  recovery  of  expenses 
incurred  in  the  support,  relief,  or  medical  care  of  a  pauper  the  rules  governing 
the  trial  of  civil  actions  generally  apply,^**  including  the  rules  governing  ques- 


Yermont. —  Vershire  v.  Hyde  Park,  64  Vt. 
638,  25  Atl.  431. 

'Wisconsin. —  Jones  v.  Lind,  79  Wis.  64,  48 
N.  W.  247. 

\\'yoming. —  Sweetwater  County  v.  Carbon 
County,  6  Wyo.  254,  44  Pac.  66. 

See "38  Cent.  Dig.  tit.  "Pauper,"  §  230. 

43.  Tipton  v.  Brown,  4  Ind.  App.  288,  30 
N.  E.  925;  Linneus  v.  Sidney,  70  Me.  114; 
Shreve  f.  Budd,  7  N.  J.  L.  431,  where  it  was 
shown  that  a  pauper  left  the  poorhouse  and 
entered  the  residence  of  an  inliabitant  of  the 
same  township,  there  becoming  sick  and  in 
such  condition  that  lie  could  not  be  con- 
venientlj'  moved,  and  notice  was  given  to  the 
overseer  of  tlie  poor,  who  neglected  to  pro- 
vide for  the  pauper,  and  it  was  held  that  the 
evidence  Mas  sufficient  to  support  an  action 
for  the  expense  of  maintaining  the  pauper. 

Verdict  set  aside. —  Where,  in  a  suit  to  re- 
cover for  supplies  furnished  to  persons  al- 
leged to  be  paupers,  it  was  shown  that  the 
persons  relieved  were  in  need  of  immediate 
relief,  and  that  the  supplies  were  necessary, 
although  rendered  necessary  by  the  miscon- 
duct of  the  husband  and  father,  a  verdict 
for  defendants  will  be  set  aside  and  a  new 
trial  granted.  Bangor  v.  Hampden,  41  Me. 
484. 

44.  Jay  v.  Carthage,  48  Me.  353;  North- 
ampton V.  Plainfield,  164  Mass.  506,  41  N.  E. 
785  ^overruling  Taunton  v.  Wareham,  153 
Mass.  192,  26  N.  E.  451],  holding  that  a 
town  which  has  paid  for  the  support  of  a 
lunatic  pauper  in  a  state  hospital  may  re- 
cover from  his  place  of  settlement  the  en- 
tire sum  expended  by  it  from  tlie  time  of 
commitment  to  the  date  of  the  writ,  and  is 
not  limited  to  the  expenses  incurred  within 
three  months  next  before  notice  to  defendant 
toMTi.  Cummington  r.  Wareham,  9  Cush. 
(Mass.)  585;  Ashland  County  Com'rs  v.  Rich- 
land County  Infirmary,  7  Ohio  St.  65,  70 
Am.  Dec.  49;  Pawlett  v.  Sandgate,  19  Vt. 


621.  And  see  supra,  IV,  N,  2,  f,  this  title, 
and  cases  there  cited. 

45.  Southbridge  v.  Charlton,  15  Mass.  248. 
Services  of  overseers  of  poor. —  On  removal 

of  a  pauper  cared  for  by  one  poor  district 
to  anotlier  district,  in  which  he  has  his  legal 
settlement,  the  latter  district  cannot  be 
charged  with  the  services  of  the  officers  of 
the  former  district  in  caring  for  the  pauper, 
and  in  looking  up  his  legal  settlement,  and 
ordering  his  removal,  which  are  a  part  of 
their  official  duties,  nor  with  counsel  fees. 
Montrose  v.  Blakeley,  3  Lack.  Leg.  N.  (Pa.) 
154. 

46.  Dalton  v.  Bethlehem,  20  N.  H.  505. 

47.  DiefVenbacher  v.  Mason  County,  117  111, 
App.  103  (holding  that  the  rule  of  a  county 
board  which  fixes  a  fee  of  one  dollar  per 
visit  for  medical  aid  furnished  to  persons 
coming  within  section  24  of  the  Pauper  Act 
(Rev.  St.  (1903)  p.  1369),  is  unreasonable, 
where  it  is  made  to  apply  to  all  cases,  re- 
gardless of  the  nature  of  the  ailments  to  be 
treated  and  the  character  of  the  services  to 
be  rendered)  ;  Hunter  v.  Jasper  County,  40 
Iowa  568.  And  see  Hall  v.  Clifton,  53  Me. 
60,  in  which  it  was  held  that  under  Rev.  St. 
c.  24,  §  32,  requiring  towns  to  pay  expenses 
necessarily  incurred  for  the  relief  of  paupers 
by  an  inhabitant  who  is  not  liable  for  their 
support  after  notice  and  request  to  the  over- 
seers, and  section  9,  including  the  grand- 
father with  the  persons  chargeable  in  pro- 
portion to  their  ability  for  the  support  of 
relatives,  a  grandfather,  if  of  sufficient 
ability  to  contribute  partial  support,  can  re- 
cover only  that  part  of  the  support  which 
he  cannot  supply. 

48.  See  supra,  III,  O,  2,  this  title  and  cases 
there  cited. 

49.  See  supra,  III,  P,  3,  a,  this  title  and 
cases  there  cited. 

50.  Landaff  v.  Atkinson,  8  N.  H.  532.  See, 
generally.  Trial. 

[IV,  N,  2,  j] 
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tions  of  fact,°^  tlie  giving  and  refusing  requested  instructions,^^  and  tlie  verdict 
and  findings  of  tlie  jnry/^  and  questions  of  law/''' 

k.  Appeal/^  The  principles  of  law  governing  the  appeal  of  civil  cases  generally 
apply  in  actions  to  recover  for  pauper  supplies/" 


PAVAJA.  In  the  law  of  India,  a  word  meaning  the  son  born  of  the  elder 
wife/ 

PAVE.    In  its  generic  sense,  to  place  sonae  substance  on  the  street  so  as  to  form 


51.  Connecticut. —  Newtown  v.  Danbury,  3 
Conn.  553,  holding  that  the  reasonableness 
of  the  notice  and  demand  previous  to  com- 
mencement of  the  action  are  questions  for 
the  jury. 

Illinois  — Fox  v.  Kendall,  97  111.  72,  hold- 
ing that  the  question  as  to  whether  notice 
was  given  within  a  reasonable  time  was  for 
the  jury. 

Maine. —  Carter  v.  Augusta,  84  Me.  418, 
24  Atl.  892  (holding  that  whether  plaintiff 
voluntarily  undertook  the  support  of  a  child, 
on  offer  of  defendant  to  remove  it  from  her 
custody,  was  a  question  for  the  jury)  ; 
Veazie  v.  Chester,  53  Me.  28  (holding  that 
the  question  whether  supplies  were  furnished 
and  received  as  pauper  relief  was  one  of 
mixed  law  and  fact,  and  that,  upon  request, 
it  was  the  duty  of  the  court  to  instruct  the 
jury  what  would  or  would  not  constitute 
furnishing  and  receiving  supplies  within  the 
statute)  ;  Corinth  v.  Lincoln,  34  Me.  310 
(holding  that  it  is  for  the  jury  to  determine 
whether  pauper  supplies  furnished  on  ap- 
plication were  actually  received  by  the  appli- 
cant ) . 

Massachusetts. —  Williams  v.  Braintree,  6 
Cush.  399. 

New  Hampshire. —  Burbank  v.  Piermont,  44 
N.  H.  43;  Moultonborough  v.  Tuftonborough, 
43  N.  H.  316. 

Wisconsin. —  Beach  v.  Neenah,  90  Wis.  623, 
64  N.  W.  319  (holding  that  where  there  was 
evidence  that  the  chairman  of  the  super- 
visors knew  that  the  physician  was  attend- 
ing a  pauper  family,  the  question  of  an  agree- 
ment to  pay  for  such  services  was  for  the 
jury)  ;  Holland  v.  Belgium,  06  Wis.  557,  29 
N.  "W.  558. 

See  38  Cent.  Dig.  tit.  "Paupers,"  §  233. 

52.  Mitchell  v.  Fond  du  Lac,  01  111.  174 
(where  the  instruction  was  held  to  be  er- 
roneous, as  submitting  qtiestions  of  law  to 
the  jury)  ;  Veazie  v.  Chester,  53  Mo.  29 
(holding  that  the  court,  on  request,  should 
charge  what  would  constitute  furnishing  sup- 
plies, witliin  the  meaning  of  the  statute)  ; 
I?angor  v.  Ilanipdon,  41  Me.  484  (where  the 
insi ructions  were  held  to  be  correct). 

53.  Ohl  Sayl)rook  v.  Milford,  70  Conn.  152, 
50  Atl.  490  (where  the  findings  were  lu^ld 
not  to  ))(!  HUstaiiuMi  by  the  rocor(l)  ;  Newto\\  u 
V.  Danbury,  3  (Joiin.  553;  Palmer  v.  Hamp- 
den. 182  MasH.  511,  05  N.  E.  817  (lioldiiig 
that  the  fact  (hat  \]h\  paiijxn'  had  fifty  dol- 
lars in  ihc.  bank  did  7io(,  render  erroneous, 
as  a  rnaticr  of  law,  a  liiidiiig  that  the  pauper 
foil  in(f)  (llHticsH  and  was  in  need  of  iniiiK^- 
(liad-  relief  when  aid  was  fiirtiislied  him, 
vrithin  I'lib.  St.  c.  81,  §  14,  providing  (hat 

[IV,  N,  2,  jj 


the  overseers  of  the  poor  of  a  place  shall 
provide  immediate  relief  to  persons  found 
there  having  a  settlement  in  other  places, 
where  they  fall  into  distress  and  stand  in 
need  of  immediate  relief). 

54.  Dieffenbacher  v.  Mason  County,  117  111. 
App.  103,  holding  that  the  question  as  to 
whether  the  rules  and  regulations  adopted 
by  the  county  board,  with  respect  to  medical 
aid  furnished  to  persons  coming  within  sec- 
tion 24  of  the  Illinois  Pauper  Act,  are  rea- 
sonable, is  to  be  determined  by  the  court  as  a 
question  of  law. 

55.  See,  generally.  Appeal  and  Eekob,  2 
Cyc.  474. 

56.  Fairfield  v.  Newton,  75  Conn.  515,  54 
Atl.  301  (holding  that,  although  in  an  ac- 
tion against  a  town  for  the  support  of  a 
pauper,  the  claim  that  defendant  was  liable 
for  support  furnished  before  plaintiff's  neglect 
to  give  notice  to  defendant  of  such  pauper's 
condition  was  not  expressly  made  by  plain- 
tiff, as  such  question  was  necessarily  decided 
in  sustaining  defendant's  claim,  which  was 
that  there  was  no  liability  whatever,  it  would 
be  considered  on  appeal)  ;  Bridgewater  v. 
Eoxbury,  54  Conn.  213,  6  Atl.  415  (holding 
that  where,  in  an  action  against  a  town,  the 
trial  court  found  that  a  person  needed  medi- 
cal aid,  and  was  unable  to  pay  for  it,  and 
had  no  property,  the  finding  of  such  facta 
must  be  accepted  as  conclusive  by  an  appel- 
late court  upon  the  question  as  to  whether 
such  person  was  a  pauper)  ;  South  Scituate 
V.  Scituate,  155  Mass.  428,  29  N.  E.  039; 
Landaff  v.  Atkinson,  8  N.  H.  532  (holding 
that  in  assumpsit  for  the  support  of  paupers, 
in  which  the  settlement  of  the  pauper  was 
claimed  by  descent,  where  the  descent  was 
admitted,  and  no  exception  was  taken  as  to 
the  legitimacy  of  the  children  on  trial,  the 
exception  could  not  afterward  be  taken )  ; 
Hayes  v.  Symonds,  9  Barb.  (N.  Y.)  200 
(where  the  question  was  held  to  be  one  of 
fact  for  the  jury,  whose  finding  would  not 
be  disturbed  on  appeal)  ;  Luzerne  County 
Poor  Dist.  V.  Jenkins  Tp.,  22  Pa.  Super.  Ct. 
274  (holding  that  the  Pennsylvania  act  of 
March  1(5,  1808  (Paniphl.  Laws  40),  provid- 
ing for  writs  of  error  to  the  judgment  of  the 
courts  of  quarlor  sessions  on  ap])eals  from 
orders  of  removal  of  i)a.upers,  does  not  ajiply 
lo  the  decree  of  a  court  of  quarter  sessiens 
for  the  jjayment  of  money  expended  in  the 
maintenance  and  support  of  i)aui)ers  re- 
moved ) . 

For  review  of  proceedings  for  removal  seo 
supra.  III,,  N. 

1.  JagdiHli  llahndur  r.  Sheo  Partab  Singh, 
L.  I!.  28  Indian  App.  100,  102. 
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an  artificial  roadway  or  wearing  surface,  wliich  shall  change  the  natural  condition 
of  the  street  -^"^  to  cover  streets  with  stone  or  brick  so  as  to  make  a  convenient 
surface  for  travel;^  to  floor,  with  brick,  stone  or  other  material  ;^  to  lay  or  cover 
with  stones  or  brick,  or  other  suitable  material,  so  as  to  make  a  level  or  convenient 
surface  for  horses,  carriages,  or  foot  passengers;''  to  lay  streets  with  pavement;® 
to  prepare  a  passage.''  Sometimes  used  to  npply  to  and  include  the  formation  of 
the  roadway  or  footway  of  any  street  ;^  the  laying  of  a  sidewalk  ;  ^  or  as  synony- 
mous with  to  Build,'"  €[.  v.    (See  Pavement.) 

Pavement.  Any  substance  which  is  spread  upon  the  street  so  as  to  form  a 
comj)act,  hard  or  level  surface  or  floor."    The  term  is  sometimes  used  as 


2.  Ross  V.  Gates,  183  Mo.  338,  350,  81 
S.  W.  1107,  where  it  is  said:  "The  word 
is  much  more  comprehensive  than  the  term 
macadamize,  but  it  embraces  all  that  the 
term  macadamize  covers."  In  this  case  it 
was  further  said  that  ''  the  ordinance  pro- 
vided that  the  property-owners  might  select 
the  material  to  be  used  from  asphalt,  vitri- 
fied brick  or  macadam.  It  is  claimed  that 
the  ordinance  is  void  because  the  board  of 
public  works  did  not  designate  two  kinds  of 
macadam,  for  the  property-owners  to  select 
from.  It  is  likewise  true  that  the  board 
did  not  specify  two  kinds  of  asphalt  or  two 
kinds  of  brick.  The  ordinance  did  specify 
the  kind  of  asphalt,  the  kind  of  brick  and 
the  kind  of  macadam,  which  should  be  used, 
and  gave  the  property-owners  the  right  to 
make  a  selection  therefrom.  Asphalt,  brick 
and  macadam  are  all  materials  used  for  mak- 
ing streets.  There  are  many  kinds  or  manu- 
factures of  each  kind  of  material.  The  re- 
quirements of  the  city  charter  are  fully 
met  when  the  board  designates  at  least  two 
kinds  of  material,  each  material  to  be  of 
a  kind,  quality  or  make  determined  upon  by 
the  board.  The  charter  never  contemplated 
that  the  ordinance  should  give  the  property- 
owner  a  selection  between  two  or  more  kinds, 
qualities  or  makes  of  each  material  speci- 
fied." 

"  Macadamize  "  distinguished  see  United  R., 
etc.,  Co.  t.  Hayes,  92  Md.  490,  494,  48  Atl. 
364.  See  also  Leake  v.  Philadelphia,  etc., 
Paving  Co.,  10  Pa.  Co.  Ct.  2G3,  267  {affirmed 
in  150  Pa.  St.  643,  650,  24  Atl.  351],  where 
it  was  said :  "  I  do  not  regard  a  macadam 
road  as  paved,  in  the  meaning  of  the  term 
as  it  has  been  employed  in  the  statutes  and 
ordinances  applicable  to  this  city.  Such  a 
road  is  artificial,  improved,  it  may  be,  but 
not  paved  in  the  technical  or  natural  sense 
of  the  word."  Macadamize  is  a  word  of 
fi.xed  and  definite  meaning  and  refers,  not 
only  to  the  kind  of  material  to  be  used  in 
covering  a  street  or  road,  but  also  to  the 
manner  in  which  it  is  to  be  laid.  Part- 
ridge r.  Lucas,  99  Cal.  519,  520,  33  Pac. 
1082.  It  has  been  held  that  the  power  to 
macadamize  a  street  includes  the  power  to 
pave  it.  S.  v.  Ramsey  Co.  Dist.  Ct.,  33  IMinn. 
164.  170,  22  N.  W.  295.  So  also  where  a 
street  is  ordered  to  be  macadamized,  it  is 
meant  that  the  roadway  is  to  be  improved. 
That  is  the  usual  acceptation  of  the  term 
"macadamize,"  when  applied  to  street  work. 
Himmelmann  v.  Satterlee,  50  Cal.  68,  70. 
See  also  25  Cyc.  1660  note  52. 


3.  Harrisburg  v.  Segelbaum,  151  Pa.  St. 
172,  180,  24  Atl.  1070,  20  L.  R.  A.  834. 

4.  Webster  Int.  Diet,  \_quoted  in  Morse  D. 
West  Port,  110  Mo.  502,  507,  19  S.  W.  831; 
Harrisburg  !;.  Segelbaum,  151  Pa.  St.  172, 
180,  24  Atl.  1070,  20  L.  R.  A.  834]. 

5.  Warren  v.  Henly,  31  Iowa  31,  36;  In  re 
Phillips,  60  N.  Y.  16,  22;  Schenectady  v. 
Union  College,  66  Hun  (N.  Y.)  179,  185,  21 
N.  Y.  Suppl.  147 ;  Webster  Diet,  \_quoied  in 
Buell  V.  Ball,  20  Iowa  282,  290,  291  (where 
it  is  said :  "  Could  it  be  reasonably  con- 
tended that  the  authority  to  require  the 
owner  to  pave  the  street  in  front  of  his  lot, 
only  gave  the  power  to  require  him  to  lay 
down  the  paving  stones  after  the  surface 
was  prepared  and  made  ready  for  them?  If 
he  may  be  required  to  prepare  the  surface 
to  receive  the  paving  stones,  may  he  not  also 
be  required  to  remove  an  obstacle,  such  as 
a  root,  a  stump,  or  a  tree?  And  if  so,  may 
he  not  be  required  to  do  any  excavation  or 
filling  necessary  to  prepare  the  surface?  We 
think  the  word  '  pave '  is  used  in  that  con- 
nection as  a  comprehensive  ultimate  term, 
and  that  it  includes  all  things  necessary  '  to 
make  a  level  and  convenient  surface  for 
horses,  carriages  and  foot  passengers,'  of 
any  convenient,  common  or  practical  ma- 
terial"); Harrisburg  t'.  Segelbaum,  151  Pa. 
St.  172,  180,  24  Atl.  1070,  20  L.  R.  A.  834] ; 
Webster  Int.  Diet,  [quoted  in  Morse  v.  West 
Port,  110  Mo.  502,  507,  19  S.  W.  831]. 

6.  Ten  Evck  v.  Protestant  Episcopal 
Church,  65  Hun  (N.  Y.)  194,  195,  20  N.  Y. 
Suppl.  157. 

7.  Webster  Diet,  [quoted  in  Buell  v.  Ball, 
20  Iowa  282,  290,  291]. 

8.  Hampstead  Vestry  v.  Hoopel,  15  Q.  B. 
D.  652;  658,  49  J.  P.  471,  54  L.  J.  M.  C. 
147,  33  Wkly.  Rep.  903. 

9.  See  In  re  Burke,  62  N.  Y.  224,  229. 

10.  Webster  Int.  Diet,  [quoted  in  Morse  v. 
West  Port,  110  Mo.  502,  507,  19  S.  W.  831]. 

Paving  the  gutters  with  cobble  stone  and 
the  cartway  with  broken  stone  (macadamiz- 
ing), is  a  paving  within  the  meaning  of  the 
Act  of  the  Legislature  conferring  upon  a 
city  the  power  of  paving  its  streets,  and  col- 
lecting the  cost  from  the  owners  of  the  ad- 
joining property  by  filing  claims  for  paving, 
as  liens.  Huidekoper  Meadville,  83  Pa. 
St.  156,  158. 

11.  Lilienthal  v.  Yonkers,  6  N".  Y.  App. 
Div.  138,  139,  39  N.  Y.  Suppl.  1037,  where 
it  is  said :  "  The  meaning  of  the  word  can- 
not be  limited  by  the  particular  material 
used  on  the  street,  nor  has  it  reference  solely 
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Bynonyinous  with  sidewalk.'^  (Pavement:  CoriBtruction  by  City,  see  Mchtcipai. 
Corporations.  Liability  For  JDefects  and  Oljstriictions  in,  Bee  Muncipal  Coii- 
poRATioNs.    See  also  Pave.) 

PAVING  TILE.    A  tile  for  paving."    (See  Pave.) 

Pawn.    See  Pawnbrokers. 


to  tlie  manner  in  which  the  material  is 
spread  upon  the  street."  See  also  In  re 
Phillips,  CO  N.  Y.  16,  22,  where  it  was  held 
that  the  difl'erence  in  the  material  could 
not  change  the  character  or  general  identity 
of  the  work  as  embraced  in  the  generic  term, 
which  includes  any  process  for  covering  a 
street  or  walk  or  public  place  with  stone 
or  brick  or  concrete,  so  as  to  give  a  level 
surface,  convenient  for  use  in  the  manner 
and  for  the  purpose  for  which  it  was  in- 
tended: and  in  another  case  it  has  been 
said  not  to  be  limited  to  uniformly  arranged 
masses  of  solid  material,  as  blocks  of  wood, 
brick  or  stone,  but  it  may  be  as  well  formed 
of  pebbles,  or  gravel,  or  other  hard  sub- 
stance, which  will  make  a  compact,  even, 
hard  way  or  floor.  Burnham  v.  Chicago,  24 
111.  496,  499. 

12.  Little  Rock  Fitzgerald,  59  Ark.  494, 
499,  28  S.  W.  32,  28  L.  R.  A.  496. 


May  include  "  curb,"  "  grade,"  "  gutter  " 
(McNair  Ostrander,  1  Wash.  110,  115,  23 
Pac.414),  and  flagging,  whether  on  a  street  or 
sidewalk  (In  re  Burmeister,  76  N.  Y.  174, 
181,  56  How.  Pr.  416).  But  in  Redersheimer 
V.  Bruning,  113  La.  343,  340,  36  So.  990,  it 
is  said  that  it  does  not  include  "  filling,  curb- 
ing, and  draining." 

"  Pavement  "  is  a  more  comprehensive  word 
than  "  flagging." —  It  includes  flagging,  as 
well  as  other  modes  of  making  a  smooth 
surface  for  streets,  including  sidewalks.  In 
re  Burmeister,  76  N.  Y.  174,  181,  56  How. 
Pr.  416;  Schenectady  v.  Union  College,  66 
Hun  (N.  Y.)  179,  185,  21  N.  Y.  Suppl. 
147. 

Distinguished  from  "  banquette  "  see  Red- 
ersheimer  v.  Bruning,  113  La.  34.3,  346,  30 
So.  990. 

13.  Rossman  v.  Hedden,  37  Fed.  99,  102, 
construing  the  Tariff  Act  of  1883. 


PAWNBROKERS 


By  Ernest  G.  Chilton* 

I.  DEFINITIONS,  1164 

A.  Pawn,  1164 

B.  Pawnbroker,  1164 

II.  REGULATION  AND  CONTROL,  1165 

K..  By  State,  1165 

1.  In  General,  1165 

2.  Requiring  License,  1165 
B.  By  Municipality,  1165 

1.  In  General,  1165 

2.  Requiring  License,  1165 

3.  Absolute  Prohibition  of  Business,  1165 

4.  Manner  of  Conducting  Business,  1165 

III.  RIGHTS  AND  LIABILITIES,  1166 

A.  Rights  of  Paionee,  1166 

1.  Rate  of  Interest, 

2.  Retention  of  Pledge  or  Paion,  1166 

a.  As  Against  Pawner,  1166 

b.  Against  Pawner'' s  Assignee  in  Bankrwptcy,  1166 

c.  As  Against  True  Otoner,  1166 

d.  As  Against  Landlord  Distrainivig  For  Rent,  1167 

e.  As  Against  Judgment  Creditor,  1167 

(i)  Of  Pawner,  1167 
(ii)  Of  Pawnee,  tm 

3.  Use  of  Fledge  or  Pawn,  1167 

4.  Sale  of  Pledge  or  Pawn,  1167 

a.  7?i  General,  1167 

b.  TFAm  Right  Accrues,  1167 

c.  Manner  of,  1167 

(i)       General,  1167 

(ii)  Special  Agreement  Controlling,  1167 

d.  Surplus  Arising  on  Sale,  1167 

5.  After  Loss  of  Fledge  or  Pawn,  1168 

6.  Assignment  of  Debt  Secured  by  Fawn,  1168 

B.  Rights  of  Pa  wner,  1168 

1.  Redemption  of  Pledge  or  Pawn,  1168 

a.  ^yho  May  Redeem,  1168 

b.  Period  For,  1168 

c.  Tender  of  Money  Lent,  1168 

(i)  Amount,  1168 
(ii)  When  Not  Necessary,  1168 

d.  Effect  of  Death  of  Pawnee,  1168 

2.  xS'aZ^  o/"  Interest  in  Pledge  or  Fawn,  1169 

C.  Liabilities  of  Pawnee,  1169 

1.  To  Pawnee  For  Loss  of  Pawn,  1169 

a.  Ln  General,  1169 

b.  After  Timely  Tender  of  Money  Lent,  1169 

c.  While  Using  Pledge,  1169 


*  Author  of  "  Livpry-Stable  Keepers,"  25  Cyc.  1504  ;  "  Marshaling  Assets  and  Securities,"  26  Cyc.  92?' ;  "  Parlia- 
mentary Law,"  29  Cyc.  1G8G  ;  aud  joint  author  of  "  Licenses,"  25  Cyc.  593. 
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2.  To  Third  Party  For  Defect  in  Title  to  Forfeited  Pawn,  1169 
D.  Liability  of  Pawner  For  Deficiencij  After  Sale,  1169 

IV.  ACTIONS,  1169 

A.  By  Pawner  Against  Pavmee,  1169 

B.  By  Pawnee  Against  Third  Person,  1170 

V.  PENALTIES  FOR  VIOLATION  OF  REGULATIONS,  1170 

A.  Who  Liable,  1170 

B.  When  Liable,  1170 

C.  At  Whose  Lnstance,  1170 

VI.  CRIMINAL  PROSECUTIONS,  1170 

A.  Against  Pawnee,  1170 

B.  Against  Pawner,  1171 

CROSS-RBFBRKXCBS 

For  Matters  Relating  to  : 

Bailment,  see  Bailments. 
Collateral  Security,  see  Pledges. 
Pledge,  see  Pledges. 

I.  DEFINITIONS. 

A.  Pawn.  The  Avord  "  pawn  "  or  "  pledge  "  is  used  both  as  a  noun  and  as  a 
verb.  As  a  verb  it  means  to  deliver  personal  property  to  another  as  security  for 
the  return  on  a  day  certain  of  money  lent.^  In  its  substantive  sense  it  may  be 
defined  to  be  a  deposit  with  another  of  personal  property  as  security  for  some 
debt  or  engagement,  with  an  implied  power  of  sale  on  default.^ 

B.  Pawnbroker.  A  pawnbroker  is  a  person  who  makes  it  his  business  or 
occupation  to  loan  money  at  interest,  the  repayment  of  the  loan  and  the  payment 
of  the  interest  being  secured  by  a  pledge  or  pawn  of  personal  property.^ 


1.  English  L.  Diet. 

Another  definition  i!s :  "  To  deliver  plate 
or  jewels  as  a  pledge  or  security  for  the  re- 
payment of  money  lent  thereon  at  a  day  cer- 
tain."   Anderson  L  Diet. 

2.  Parkersburg  First  Nat.  Bank  v.  Hark- 
ness,  42  W.  Va.  156,  164,  24  S.  E.  548,  32 
L.  R.  A.  408. 

Other  definitions  are:  "A  bailment  or  de- 
livery of  goods  by  a  debtor  to  his  creditor, 
to  be  kept  till  the  debt  is  discharged."  Bar- 
rett V.  Cole,  49  N.  C.  40,  41 ;  Donald  v.  Suck- 
ling, L.  R.  1  Q.  B.  585,  594,  7  B.  &  S.  783, 
12  Jur.  N.  S.  795,  35  L.  J.  Q.  B.  232,  14  L.  T. 
Rep.  N.  S.  772,  15  Wkly.  Rep.  13. 

"A  bailment  of  personal  property,  as  secu- 
rity for  some  debt  or  engageiiiont."  .Johnson 
V.  Smith,  11  Humphr.  (Tcnn.)  396,  398; 
Russell  r.  Fillniore,  15  Vt.  130,  136. 

"A  deposit  of  personal  elTects,  not  to  be 
taken  back  but  on  payment  of  a  certain  sum, 
by  express  stipulation,  or  in  the  course  of 
trade  to  lie  a  lien  on  tlicm."  Surber  V.  Mc- 
Clintic,  10  W.  Va.  236,  243. 

A  pawn  is  a  mere  collateral  security  for  the 
pay'iK'nt  of  the  dclit.  Johnson  Smith,  11 
lli'miplir.  (Tcnn.)  390,  3!)8. 

It  is  a  species  of  bailment  whicli  arises 
"  wlicn  goods  or  cliattels  are  delivered  to  an- 
odicr  (IS  a  pawn,  to  1)0  a  H(\eui'ity  to  him  for 
money  borrowed  of  him  l)y  the  liailor."  Ooggs 
V.  lieViianl,  2  Ld.  Raym.  909,  913.  See  nluo 
Baii.mknth,  5  Cyc.  157.  It  is  the  pifirtari 
acccpluin  of  tlii!  civil  law,  according  to  which 
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the  possession  of  the  pledge  passes  to  the 
creditor,  therein  differing  from  a  hypotheca, 
where  it  did  not.  Barrett  v.  Cole,  49  N.  C. 
40. 

Delivery  of  the  property  is  the  very  es- 
sence of  that  species  of  bailment  known  as 
a  pawn  or  pledge  (Commercial  Bank  v.  Flow- 
ers, 116  Ga.  219,  42  S.  E.  474;  Macon  First 
Nat.  Bank  v.  Nelson,  38  Ga.  391,  95  Am.  Dec. 
400;  Johnson  V.  Smith,  11  Humphr.  (Tenn. ) 
396;  Parkersburg  First  Nat.  Bank  v.  Hark- 
ness,  42  W.  Va.  156,  24  S.  E.  548,  32  L.  R.  A. 
408;  Williams  v.  Gillespie,  30  W.  Va.  580,  5 
S.  E.  210),  and  this  cannot  be  dispensed 
with  by  a  written  agreement  that  the  party 
making  the  pledge  will  be  the  bailee  of  the 
pawnee  (Macon  First  Nat.  Bank  v.  Nelson, 
supra)  ;  but  by  agreement  of  tlic  parties  the 
pledge  may  be  deposited  in  the  hands  of  a 
third  person,  instead  of  being  delivered  to  the 
pawnee  (Johnson  v.  Smith,  supra). 

3.  Hunt  V.  Philadelphia,  35  Pa.  St.  277, 
278. 

Other  definitions  are:  "Any  person  whase 
business  or  occupation  it  is  to  take  or  receive, 
by  way  of  pleilge,  pawn,  or  exchange,  any 
goods,  wares,  or  merchandise,  or  any  kind  of 
personal  i)ro])erty  whatever,  as  security  for 
the  re])aymeiit  of  money  lent  thereon."  An- 
derson L.  Diet. 

"  One  whose  business  it  is  to  lend  money, 
usually  in  siiiall  sums,  upon  ])nwn  or  pledge." 
Bouvier  L.  Diet.;  Cyclopedic  L.  Diet. 

Statutory  definition  is  one  "  who  receives 
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II.  REGULATION  AND  CONTROL. 

A.  By  State  —  l.  In  General.  The  state  undoubtedly  has  the  power  to 
regulate  and  control  the  business  or  avocation  of  pawn  broking.* 

2.  Requiring  License.  The  state  may  exercise  its  power  to  regulate  and  control 
by  requiring  a  license  as  a  condition  precedent  to  the  right  to  pursue  the  business 
or  occupation  of  pawnbroking.^ 

B.  By  Municipality — l.  In  General.  A  municipality,  when  empowered  by 
statute,  may  regulate  and  control  the  business  of  pawnbroking  within  the  municipal 
liaiits.^ 

2.  Requiring  License.  Und§r  its  power  to  control  pawnbroking,  a  municipality 
may  require  that  one  desiring  to  pursue  that  occupation  or  business  shall  obtain 
a  license  therefor.''' 

3.  Absolute  Prohibition  of  Business.  Under  a  power  to  license,  tax,  regulate, 
suppress,  and  prohibit  pawnbrokers,  it  is  discretionary  with  a  municipality  to 
absolutely  prohibit  the  business  of  pawnbroking.^ 

4.  Manner  of  Conducting  Business.  A  municipality  which  under  its  power  to 
regulate  and  control  has  granted  a  license  to  carry  on  the  business  of  pawnbroking 
may  impose  any  reasonable  regulation  for  the  conduct  of  the  business  necessary 
to  the  peace  and  good  order  of  the  municipality.^ 


or  takes  by  way  of  pawn,  pledge,  or  exchange, 
any  goods  for  the  repayment  of  money  lent 
thereon."  Reg.  v.  Adai^s,  8  Ont.  Pr.  462,  464 
[quoting  Can.  Consol.  St.  c.  61].  See  also 
St.  Paul  V.  Lytle,  69  Minn.  1,  2,  71  N.  W. 
703. 

An  occasional  loan. —  Under  a  statute  de- 
fining a  pawnbroker  as  "  every  person  or  com- 
pany engaged  in  the  business  of,"  etc.,  it  has 
been  held  that  an  occasional  loan  is  not  suffi- 
cient to  constitute  the  lender  a  pawnbroker, 
but  that  he  must  so  engage  in  the  occupation 
as  to  make  it  his  regular  business.  Chicago 
L-.  Hulbert,  118  111.  632.  636,  8  N.  E.  812,  59 
Am.  Rep.  400. 

Distinguished  from  "  auctioneer  "  see  4  Cyc. 
1039  note  2.  * 

Distinguished  from  "  broker." —  A  broker  is 
a  middleman  or  negotiator  between  other  per- 
sons for  a  compensation  called  brokerage 
usually  contracting  in  the  name  of  his  em- 
ployer, and  not  taking  possession  of  the  sub- 
ject of  negotiation,  while  a  pawnbroker  is  not 
an  agent  at  all,  but  contracts  in  his  own 
name,  has  no  employer,  charges  no  brokerage, 
and  always  takes  possession  of  the  property. 
Schaul  f."  Charlotte,  118  N.  C.  733,  24  S.  E. 
526. 

4.  Com.  r.  Danziger,  176  Mass.  290,  57  N.  E. 
461;  Grand  Rapids  v.  Braudy,  105  Mich.  670, 
64  N.  W.  29,  55  Am.  St.  Rep.  472,  32  L.  R.  A. 
116;  Lowry  t.  Collateral  Loan  Assoc.,  172 
N.  Y.  394,  65  N.  E.  206.  See  also  Constitu- 
tional Law,  8  Cyc.  876. 

5.  Com.  V.  Danziger,  176  Mass.  200,  57 
N.  E.  461;  Shelton  v.  Silverfield,  104  Tenn. 
67,  56  S.  W.  1023.  See  also  Licenses,  25 
Cyc.  620  text  and  note  85. 

Double  taxation. —  One  who  has  paid  a 
license-tax  for  the  privilege  of  conducting 
the  business  of  pawnbroking  is  not  liable  to 
an  additional  tax  as  a  dealer  in  second-hand 
clothing  simply  because  he  sells  pawned  sec- 


ond-hand wearing  apparel.  Shelton  v.  Silver- 
field,  104  Tenn.  67,  66  S.  W.  1023. 

6.  Solomon  v.  Denver,  12  Colo.  App.  179, 
55  Pac.  199;  Butte  v.  Paltrovich,  30  Mont. 
18,  75  Pac.  521,  104  Am.  St.  Rep.  698.  See 
also  Licenses,  25  Cyc.  600,  620,  text  and  note 
85 ;  Municipal  Corporations,  28  Cyc.  705 
et  seq. 

Prohibiting  redemption  of  pawn  within 
twenty-four  hours. —  A  police  regulation 
promulgated  by  the  commissioners  of  the 
District  of  Columbia  prohibiting  the  redemp- 
tion of  pawned  property  by  its  owner  within 
twenty-four  hours  after  the  time  of  pawning 
is  invalid  as  an  interference  with  the  owner's 
right  of  property.  Eulton  v.  District  of 
Columbia,  2  App.  Cas.  {D.  C.)  431. 

7.  Chicago  V.  Hulbert,  118  111.  632,  8  N.  E. 
812,  59  Am.  Rep.  4C0;  Launder  v.  Chicago, 
111  111.  291,  53  Am.  Rep.  625;  Hunt  v.  Phila- 
delphia, 35  Pa.  St.  277.  See  also  Municipal 
Corporations,  28  Cyc.  705  et  seq. 

Any  person  who  advances  money  on  a 
pledge  of  goods  comes  within  the  purview  of 
an  ordinance  requiring  a  license  as  a  con- 
dition precedent  to  the  right  to  cany  on  the 
business  of  pawnbroking.  Hunt  v.  Philadel- 
phia, 35  Pa.  St.  277. 

However,  power  to  pass  ordinances  "  not 
inconsistent  with  the  laws  of  this  State,  and 
necessary  to  carry  out  the  objects  of  the  cor- 
poration "  does  not  authorize  an  ordinance 
requiring  a  pawnbroker  to  take  out  a  license. 
Shuman  v.  Ft.  Wayne,  127  Ind.  109,  26  N.  E. 
560,  11  L.  R.  A.  378. 

8.  Launder  v.  Chicago,  111  111.  291,  53  Am. 
Rep.  625.  Compare  Municipal  Corporations, 
28  Cyc.  750. 

9.  Butte  V.  Paltrovich,  30  Mont.  18,  75 
Pac.  521,  104  Am.  St.  Rep.  698.  See  also 
Municipal  Corporations,  28  Cyc.  705  et  seq. 

For  example,  a  municipality  may  require 
pawnbrokers'  places  of  business  to  be  closed 
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III.  RIGHTS  AND  LIABILITIES. 

A.  Rig'hts  of  Pawnee —  l.  Rate  of  Interest.  The  maxitnum  rate  of  interest 
for  the  use  of  money  lent  which  a  pawnbroker  lias  the  right  to  cliarge  is  usually 
fixed  by  statute  and  the  pawnbroker  cannot  acquire  the  right  to  cliarge  interest 
in  excess  of  the  maximum  rate  charged  by  statute  by  treating  a  loan  for  a  longer 
period  as  a  monthly  contract." 

2.  Retention  of  Pledge  or  Pawn  —  a.  As  Against  Pawner.  By  force  of  statute 
the  pawnee  may,  as  against  the  pawner,  lose  his  riglit,  by  exacting  unlawful  inter- 
est, to  hold  the  pledge  as  security  for  the  deht."^  But  it  is  held  that  the  right  to 
hold  the  pledge  is  not  affected  by  the  exaction  of  unlawful  interest  for  an  exten- 
sion of  time  for  the  payment  of  the  loan,^^  or  by  an  exaction  of  such  interest  by 
an  employee  of  the  pawnbroker,  without  the  hitter's  knowledge.^^ 

b.  As  Against  Pawner's  Assignee  in  Bankruptcy.  Where  the  statute  makes 
compliance  by  the  pawnee  with  certain  regulations  a  condition  precedent  to  the 
validity  of  the  pawn,  a  pawnee  not  complying  with  the  specified  regulations  can- 
not, as  against  the  assignee  of  the  pawner  who  subsequently  becomes  a  Ijankrupt, 
retain  possession  of  the  pledge  or  pawn.^^ 

e.  As  Against  True  Owner.  The  pawnee  has  no  right  to  retain  possession,  as 
against  the  true  owner,  of  an  article  pawned  without  the  latter's  consent  or  author- 
ity/*^ even  where  the  pawner  is  in  possession  for  a  specific  purpose,  such  as  to  sell 
the  article  on  commission,^''  or  to  sell  it  to  a  particular  person.^^    But  the  rule  is 


after  a  given  hour  of  the  day  (Butte  v.  Pal- 
trovich,  30  Mont.  18,  75  Pac.  521,  104  Am. 
St.  Rep.  698 ) ,  or  require  them  to  keep  a 
record  of  the  transactions  and  to  furnish  a 
statement  thereof  to  the  police  department 
(Launder  v.  Chicago,  111  111.  291,  53  Am. 
Rep.  625 ;  Kansas  City  «.  Garnier,  57  Kan. 
412,  46  Pac.  707;  Grand  Rapids  v.  Braudy, 
105  Mich.  670,  64  N.  W.  29,  55  Am.  St.  Rep. 
472,  32  L.  R.  A.  116;  St.  Joseph  v.  Levin, 
128  Mo.  588,  31  S.  W.  101,  49  Am.  St.  Rep. 
577 ) ,  or  prohibit  them'  from  taking  property 
in  pawn  from  persons  under  a  given  age,  in- 
toxicated i^ersons,  or  habitual  drunkards 
(Grand  Rapids  v.  Braudy,  supra),  or  from 
purchasing,  under  any  pretext  whatever,  an 
article  or  thing  offered  to  them  as  a  pawn 
or  pledge  (Kuhn  v.  Chicago,  30  111.  App. 
203). 

10.  Jackson  v.  Shawl,  29  Cal.  267;  Hilgert 
V.  Levin,  72  Mo.  App.  48 ;  Lowry  v.  Collateral 
Loan  Assoc.,  172  N.  Y.  394,  65  N.  E.  206; 
Rex  V.  Beard,  12  East  673 ;  Reg.  v.  Adams, 
8  Ont.  Pr.  462,  liokling  further  that  where 
a  usury  law  is  in  force  at  the  time  a  pawn- 
Ijrokers'  act  is  proposed,  M'hich  permits  tlie 
e.xaction  of  a  rate  of  interest  in  excess  of 
that  denounced  by  the  usury  law,  the  pawn- 
broker niny  legally  cliarge  any  rate  of  in- 
terest agreed  upon  which  is  perniitteJ  by  the 
Pawnbrokers'  Act.  Sec  also,  generally,  In- 
TiCKKHT,  22  Cyc.  1459;  Usury. 

Charge  for  memorandum  furnished  to 
pawner. —  IJiidcjr  the  Pennsylvania  statute, 
vvliilt!  no  more  ilian  a  given  rate  of  interest 
cati  be  cxatded,  a  ])a wiibi'oker  may  make  a 
cliaige  for  the  niemoianchiiii  or  certincale  fur- 
nislicd  to  the  borrower,  Htidiiig  I.Ik?  amouid,  of 
iiioiicy  lent,  tlie  nature  of  the  arlicle  |)avvned, 
aiicl  otlicr  particularH.  Hunt  v.  riiilu(l(?li)liia,, 
3C  Pa.  SI.  277. 


A  statute  which  provides  for  a  forfeiture 

if  a  pawnbroker  takes  interest  beyond  a  given 
rate  is  penal  in  its  nature  and  under  the 
general  rule  as  to  such  statutes  must  be 
strictly  construed.  Hallenbeck  v.  Getz,  63 
Conn.  385,  28  Atl.  519. 

11.  Reg.  V.  Goodburn,  8  A.  &  E.  508,  2 
Jur.  857.  7  L.  J.  M.  C.  114,  3  N.  &  P.  468, 
1  W.  W.  &  H.  362,  35  E.  C.  L.  705. 

12.  Hilgert  v.  Levin,  72  Mo.  App.  48. 

13.  Lyon  v.  Simpson,  1  N.  Y.  City  Ct. 
Suppl.  25. 

14.  Lvon  V.  Simpson,  1  N.  Y.  City  Ct. 
Suppl.  25. 

15.  Pergusson  v.  Norman,  Arn.  418,  5 
Bing.  N.  Cas.  75,  3  Jur.  10,  8  L.  J.  C.  P. 
3,  6  Scott  794,  35  E.  C.  L.  51. 

16.  Skora  v.  Miller,  24  Ind.  App.  567,  57 
N.  E.  264;  Collateral  Loan  Co.  v.  Sallinger, 
(Mass.  1907)  80  N.  E.  811;  Lamb  i.  At- 
tenborough,  1  B.  &  S.  831,  8  Jur.  N.  S.  280, 
31  L.  J.  Q.  B.  41,  10  Wkly.  Rep.  211,  101 
E.  C.  L.  831;  Packer  v.  Gillies,  2  Campb.  336 
note;  Morley  v.  Attenborough,  3  Exch.  500, 
13  Jur.  282,  18  L.  J.  Exch.  148.  See  also 
Ducll  r.  Cudlipp,  1  Hilt.  (N.  Y.)  106. 

Property  pawned  by  life-tenant. — A  pawn- 
broker after  the  death  of  a  tenant  for  life  is 
not  as  against  the  remainder-man  entitled  to 
retain  possession  of  jiropcrty  pawned  by  the 
tenant  for  life.  IToare  v.  Parker,  2  T.  R. 
376,  1  Rev.  Rep.  500. 

17.  Hastings  v.  Pearson,  [18931  1  Q.  B. 
02,  (;7  L.  T.  Re]).  N.  S.  553,  41  Wkly.  Re]). 
127;  Peot  V.  Baxter,  1  Stark.  472,  2  E.  C.  L. 
181. 

18.  Collateral  Loan  Co.  r.  Sairmger, 
(Mass.  1907)  80  N.  K.  811;  Anderson  r.  Mc- 
Alenan,  15  Daly  (N.  Y.)  444,  8  N.  Y.  Suppl. 
483;  Heilbron  r.  McAlenan,  10  N.  Y.  St.  957, 
1  N.  Y.  Suppl.  875. 
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otherwise  where  an  article  is  pawned  by  one  to  whom  the  true  owner  has  intrusted 
it  with  a  general  power  to  sell.-'^ 

d.  As  Against  Landlord  Distraining  For  Rent.  A  pawnbroker  with  whom 
goods  have  been  deposited  in  the  way  of  his  trade  is  entitled  to  retain  possession  as 
against  a  landlord  attempting  to  distrain  them  for  rent.^'' 

e.  As  Against  Judgment  Creditor  —  (i)  Of  Pawner.  Tlie  pawnee  has  the 
right  to  retain  possession  of  the  pawn  as  against  a  judgment  creditor  of  the 
pawner  until  the  amount  of  his  lien  is  paid.^^ 

(ii)  Of  Pawnee.  As  against  his  own  execution  creditor,  however,  the 
pawnee  is  not  entitled  to  retain  possession  of  the  pledge,  whether  or  not  the 
period  for  redemption  has  expired.^^ 

3.  Use  of  Pledge  or  Pawn.  Where  the  article  pawned  may  be  the  worse  for 
use,  the  pawnee  cannot  use  it  while  in  pawn,  but  the  rule  is  otherwise  if  the  nature 
of  tlie  article  is  such  that  it  will  not  be  injured  by  nse.^^ 

4.  Sale  of  Pledge  or  Pawn  —  a.  In  General.  A  contract  of  pawn  implies  a 
right  in  the  pawnee,  upon  default  of  the  pawner,  to  sell  the  pledge  for  the  purpose 
of  enforcing  the  payment  of  the  debt  secured  thereby.^^ 

t».  When  Right  Accrues.  The  pawnee,  however,  has  no  right  to  use  or  dis- 
pose of  the  pledge  to  satisfy  the  debt  until  the  time  fixed  by  the  contract  of  pawn 
for  redeeming  has  expii'ed.^^ 

c.  Manner  of  —  (i)  In  General.  The  right  of  the  pawnee  to  sell  the  pledge 
to  satisfy  the  debt  must,  in  the  absence  of  a  statute,^'^  or  an  agreement^'  prescrib- 
ing the  manner  of  sale,  be  exercised  by  a  public  sale  after  due  notice  of  the 
pawnee's  intention  to  sell  and  of  the  time  and  place  of  sale.^^ 

(ii)  Special  A0REE3IENT  Controlling.  A  special  agreement  between  the 
parties  to  a  contract  of  pawn  controlling  the  manner  of  selling  the  pledge,  after 
default  on  the  part  of  the  pawner,  is  valid,  and  a  sale  made  in  pursuance  of  such 
agreement  does  not  constitute  wrongful  conversion  of  the  pledge.^^ 

d.  Surplus  Arising  on  Sale.  Where  the  statute  so  provides,  the  surplus  arising 
on  the  sale  of  a  pawn  shall  be  paid  over  to  the  person  entitled  to  redeem. ^°  Under 
such  a  statute  a  particular  pawn  stands  as  security  only  for  the  amount  advanced 
in  that  transaction  and  interest  thereon,  and  the  pawnee  has  no  right  to  apply  a 
surplus  arising  on  the  sale  of  the  pawn  in  payment  of  any  deficiency  arising  on 
the  sale  of  an  article  pawned  by  him  at  difl'erent  time  by  the  same  person.^^ 


19.  Ludwin  v.  Baruch,  34  Misc.  (N.  Y.) 
544,  69  N.  Y.  Suppl.  933.  Compwre  Collateral 
Loan  Co.  v.  Sallinger,  (Mass.  1907)  80  N.  E. 
811. 

SO.  Swire  v.  Leach,  18  C.  B.  N.  S.  479,  11 
Jur.  N.  S.  179,  34  L.  J.  C.  P.  150,  11  L.  T. 
Rep.  N.  S.  680,  13  Wkly.  Rep.  385,  114  E.  C. 
L.  479. 

21.  Coggs  V.  Bernard,  3  Salk.  268. 

22.  In  re  RoUason,  34  Ch.  D.  495,  56  L.  J. 
Ch.  768,  56  L.  T.  Rep.  N.  S.  303,  35  Wkly. 
Rep.  607. 

23.  Coggs  V.  Bernard,  3  Salk.  268. 

24.  Stern  v.  Simons,  77  Conn.  150,  58  Atl. 
696;  Anonymous,  3  Salk.  267. 

A  pawn  is  a  lien  arising  by  contract, 
created,  limited,  and  enlarged,  at  the  will  of 
the  contracting  parties.  Johnson  v.  Smith,  11 
Humphr.  (Tenn.)  396. 

25.  Loftus  V.  Agrant,  18  S.  D.  55,  99  N.  W. 
■90. 

26.  Manner  of  sale  regulated  by  statute. — 

In  Alabama  pawnbrokers  are  required  by 
statute,  upon  default  of  the  pawner,  to  sell 
the  pledge  at  public  auction,  and  to  give  five 
days'  notice  of  such  sale  by  advertisement  in 


any  newspaper  in  the  city  or  town  where  the 
pledge  was  made  of  the  time  and  place  of 
sale.  Morningstar  v.  State,  135  Ala.  66,  33 
So.  485. 

27.  Agreement  see  infra,  III,  A,  4,  c,  ( ii ) . 

28.  Stern  v.  Simons,  77  Conn.  150,  58  Atl. 
696. 

29.  Stern  v.  Simons,  77  Conn.  150,  58  Atl. 
696. 

30.  Bernstein  v.  Weinstein,  104  N.  Y.  App. 
Div.  615,  93  N.  Y.  Suppl.  1121;  Stephens  r. 
Simpson,  94  N.  Y.  App.  Div.  298,  87  N.  Y. 
Suppl.  1068;  Dobree  v.  Norcliflfe,  23  L.  T. 
Rep.  N.  S.  552,  holding  that  each  act  of 
pawn  must  be  regarded  as  a  complete  and 
independent  transaction,  and  that  the  over- 
plus belongs  to  the  pawner  upon  and  in  re- 
spect of  each  separate  pledge,  without  any 
deduction  in  respect  of  deficiency  upon  the 
sale  of  an  article  pawned  at  a  diiTerent  time; 
and  that  the  effect  of  a  contrary  construc- 
tion where  several  articles  were  pawned  by 
the  same  person  at  different  times  would  be 
to  defeat  the  right  of  an  assignee  coming  into 
possession  of' the  pawn-ticket  by  delivery. 

31.  See  cases  cited  supra,  note  30. 
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5.  After  Loss  of  Pledge  or  Pawn.  The  pawnee  loses  liis  riglit  to  recover  the 
debt  for  whicli  a  pawn  lost  by  liini  stood  as  sccnrity,  unless  he  can  show  that  the 
loss  of  the  pawn  was  in  no  wise  attributaljlc  to  any  want  of  necessary  care  on  his 
part.^^ 

6.  Assignment  of  Debt  Secured  by  Pawn.  The  assignment  by  the  pawnee  of 
the  debt  secured  by  the  pawn,  unaccompanied  with  delivery  of  the  pawn  or 
pledge,  either  actual  or  constructive,  will  not  carry  with  it,  and  vest  in  the 
assignee  the  lien  upon  tlie  property.^ 

B.  Rig-hts  of  Pawner — l.  Redemption  of  Pledge  or  Pawn — a.  Who  May 
Redeem.  The  owner  of  the  pawn-ticket,  whether  he  is  the  pawner,'^  or  an 
assignee  or  a  purchaser  of  the  same,^^  is  entitled  to  redeem  within  tlie  legal  period 
of  redemption. 

b.  Period  Fop.  The  period  of  redemption  may  be  fixed  by  statute,^  express 
agreement,^''  or  custom.^^  And  even  though  tlie  statute  provides  tliat  a  pawn  not 
redeemed  within  a  given  time  is  deemed  to  be  forfeited  and  may  be  sold  by  the 
pawnee,  yet  the  pawner,  even  after  the  expiration  of  tiiat  time,  is  entitled  to 
redeem  if  tbe  pawnee  has  not  exercised  his  right  of  sale.^^ 

c.  Tender  of  Money  Lent  —  (i)  Amount.  A  pawner  who  agrees  to  pay  inter- 
est on  a  loan  in  excess  of  the  legal  rate  is,  if  he  tenders  principal  and  lawful  inter- 
est, entitled  to  the  possession  of  the  pledge,  although  the  statute  fixing  the  i-ate 
of  interest  provides  only  a  penalty  for  charging  more  tlian  lawful  interest.^  So 
too  where  the  pawner  agrees  to  pay  a  given  sum  as  a  bonus  for  the  use  of  the 
money  loaned,  a  tender  of  the  principal  sum  with  the  amount  of  the  bonus,  without 
interest,  is  a  sufiicient  tender  to  redeem.''^ 

(ii)  When  Wot  Necessary.  Where  the  statute  expressly  invalidates  the 
lien  upon  the  pledge  if  the  pawnee  charges  usurious  interest,  the  pawner  is  enti- 
tled to  redeem  the  property  without  tendering  tlie  amount  of  the  debt.^^ 

d.  Effect  of  Death  of  Pawnee.  If  the  pawnee  dies  the  pawn  does  not  become 
absolute  and  irredeemable  by  the  pawner  merely  because  the  goods  w-ere  pawned 
generally,  Avithout  any  specified  day  for  redemption.^^ 


32.  Crocker  v.  Monrose,  18  La.  553,  36 
Am.  Dec.  660. 

33.  Johnson  v.  Smith,  11  Humphr.  (Tenn.) 
396. 

34.  See  Jackson  v.  Shawl,  29  Cal.  267; 
Stern  v.  Simons,  77  Conn.  150,  58  Atl.  696; 
Hilgert  v.  I-^vin,  72  Mo.  App.  48;  Hines  v. 
Strong,  46  How.  Pr.  (N.  Y.)  97  [affirmed  in 
56  N.  Y.  670]  ;  Walter  v.  Smith,  5  B.  &  Aid. 
430,  1  D.  &  R.  1,  7  E.  C.  L.  242. 

Where  the  pawn-ticket  is  lost,  mislaid,  de- 
stroyed, or  fraudulently  obtained  from  the 
owner  thereof,  the  latter's  right  to  redeem  is 
regulated  by  39  &  40  Geo.  Ill,  c.  99,  §§  15, 
16.  Burslem  r.  Attenborough,  L.  R.  8  C.  P. 
122,  42  L.  J.  C.  P.  102,  28  L.  T.  Rep.  N.  S. 
115,  21  Wkly.  Rep.  406. 

35.  See  Franklin  v.  Ncatc,  14  L.  J.  Exeli. 
59,  13  M.  &  W.  481;  Sauvfi  v.  Despras,  17 
Qu(>I)cc;  Super.  Ct.  453. 

By  statute  it  is  sometimes  provid(^d  that 
the  person  producing  the  pawn-ticket  is,  as 
against  the  pawnee,  deemed  to  bo  the  owner 
of  the  pledge.  Dobree  v.  Norcliffe,  23  L.  T. 
Rep.  N.  S.  552. 

The  indemnity  given  by  the  Pawnbrokers' 
AH  of  1892  (35  &  36  Vict.  c.  93,  §  25)  to  a 
jiawnbroker  who  delivers  a  pledge  to  tlu;  per- 
son producing  the  pawn-ticket  applies  only 
l)cUve(^n  pawnltroker  and  the  pawner  or 

the  owner  who  has  aiilliori/.ed  llie  pawn;  and 
the  act  does  nf)t  a  (feet  the  comiiion-law  righU 
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of  the  owner  of  property  which  is  pledged 
against  his  will.  Singer  Mfg.  Co.  v.  Clark, 
5  Ex.  D.  37,  44  J.  P.  59,  49  L.  J.  Exch.  224, 
41  L.  T.  Rep.  N.  S.  591,  28  Wkly.  Rep.  170. 

Redemption  by,  and  delivery  to,  a  person 
producing  a  pawn-ticket  which  had  been  lost 
by  the  pawner  may  be  valid  as  authorized  by 
the  acquiescence  of  the  pawner  in  other  like 
occurrences.  Johnson  v.  Praeger,  59  IST.  Y. 
App.  Div.  339,  69  N.  Y.  Suppl.  836. 

36.  See  Burslem  v.  Attenborough,  L.  R.  6 

C.  P.  122,  42  L.  J.  C.  P.  102,  28  L.  T.  Rep. 
N.  S.  115,  21  Wkly.  Rep.  406:  Walter  v. 
Smith,  5  B.  &  Aid.  439,  1  D.  &  R.  1,  7  E.  C. 
L.  242. 

37.  Stern  v.  Simons,  77  Conn.  150,  58  Atl. 
696. 

38.  Stern  v.  Simons,  77  Conn.  150,  58  Atl. 
69(),  holding  that  in  the  absence  of  a  special 
agreement  as  to  the  period  during  which  the 
pawner's  right  to  redeem  is  exercisable,  such 
period  may  be  governed  by  a  general  custom 
in  the  conduct  of  the  business  of  the  pawnee, 
if  such  custom  was  known  by  the  pawner  at 
the  lime  of  pawning. 

39.  Waller  v.  Smith,  5  B.  &  Aid.  439,  1 

D.  &  R.  1 ,  7  E.  C.  L.  242. 

40.  Jackson  v.  Shawl,  29  Cal.  267. 

41.  nines  v.  Strong,  46  How.  Pr.  (N.  Y.) 
97  {affirmed  in  56  N.  Y.  6701. 

42.  Hilgert  v.  l.evin,  72  Mo.  App.  48. 

43.  Anonymous,  3  Salk.  2()7. 
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2.  Sale  of  Interest  in  Pledge  or  Pawn.  Subject  to  the  claim  of  the  pawnee 
the  pawner  has  the  same  right  over  the  article  pawned  as  he  had  after  the  pawn 
was  made,  and  may  sell  and  transfer  his  interest  therein.'*'' 

C.  Liabilities  of  Pawnee  —  l.  To  Pawnee  For  Loss  of  Pawn  —  a.  In  General. 
All  that  is  required  by  tlie  common  law  on  the  part  of  a  pawnee  in  the  protection 
of  property  intrusted  to  him  is  ordinary  care  and  diligence/^  and  consequently, 
unless  a  failure  to  exercise  such  care  and  diligence  is  shown/"  a  pawnee  is  not 
answerable  for  tlie  loss  of  the  article  pawned.''''' 

b.  After  Timely  Tender  of  Money  Lent.  However,  the  pawnee  is  liable  at  all 
events  for  any  loss  or  damage  which  happens  after  the  amount  of  the  debt  has 
been  tendered  to  him,  and  he  should  have  returned  the  pawn  in  pledge.*^ 

c.  While  Using  Pledge.  So  too  if  the  thing  pawned  is  being  used  by  the 
pawnee  and  while  so  being  used  by  him  is  lost  and  damaged,  he  is  liable  to  the 
pawner  therefor.''^ 

2.  To  Third  Party  For  Defect  in  Title  to  Forfeited  Pawn.  The  rule  in  Eng- 
land is  that  a  pawnbroker  who  sells  to  a  third  party  a  chattel  as  a  forfeited  pledge 
merely  undertakes  that  the  subject  of  the  sale  is  a  pledge  and  redeemable,  and 
that  he  is  not  cognizant  of  any  defect  of  title  to  it.™ 

D.  Liability" of  Pawner  Fop  Deficiency  After  Sale.  The  common-law  rule 
is  that  the  pawner  is  liable,  under  a  contract  of  pawn,  to  the  pawnee  for  any 
deficiency  arising  on  the  sale  of  the  article  pawned.^'  But  the  rule  is  otherwise 
where  the  statute  controlling  pawnbrokers  provides  that  tlie  person  producing  the 
pawn-ticket  is,  as  against  the  pawnee,  entitled  to  possession  of  the  pawn,^^  or  pro- 
vides tliat  the  surplus  arising  from  the  sale  of  the  pawn  belongs  to  the  person 
entitled  to  redeem.^^ 

IV.  ACTIONS. 

A.  By  Pawner  Ag'ainst  Pawnee.  In  actions  for  conversion  of  the  pledge  or 
pawn,  instituted  by  the  pawner  against  the  pawnee,  tlie  rules  of  evidence  are  the 
same  as  those  applicable  to  civil  actions  generally.''^    The  course  and  conduct 


44.  Franklin  f.  Neate,  14  L.  J.  Excli.  59, 
13  M.  &  W.  481.  See  also  Wliitaker  v.  Sum- 
ner, 20  Pick.  (Mass.)  399,  405;  Sauve  v. 
Despras,  17  Quebec  Super.  Ct.  453. 

45.  Abbett  v.  Frederick,  56  How.  Pr. 
(N".  Y.)  68;  Coggs  V.  Bernard,  2  Ld.  Raym. 
909;  Coggs  V.  Bernard,  3  Salk.  268. 

46.  Healing  v.  Cattrell,  6  Jur.  N.  S.  96 
note,  1  L.  T.  Eep.  N.  S.  7. 

47.  Abbett  v.  Frederick,  56  How.  Pr. 
( N.  Y. )  68 ;  Laing  v.  Blumauer,  1  N.  Y.  City 
Ct.  238 ;  Syred  v.  Carruthers,  E.  B.  &  E.  469, 
4  Jur.  N.  S.  949,  27  L.  J.  M.  C.  273,  6  Wkly. 
Eep.  595,  96  E.  C.  L.  469.  See  also  Shackell 
V.  West,  2  E.  &  E.  326,  6  Jur.  N.  S.  95,  29 
L.  J.  M.  C.  45,  1  L.  T.  Eep.  N.  S.  28,  8 
Wkly.  Eep.  22,  105  E.  C.  L.  326. 

Pledge  delivered  to  third  party. — A  pawnee 
3S  not  liable  to  the  pawner  for  the  value  of  a 
pledge  delivered  to  a  third  person  who  pro- 
duced and  surrendered  up  the  pawn-ticket, 
where  it  appears  that  the  pawner  was  in  the 
habit  of  sending  to  pawn  and  receiving  there- 
from articles  by  the  hand  of  third  persons. 
Johnson  v.  Praeger,  59  N.  Y.  App.  Div.  339, 
69  K  Y.  Suppl.  836. 

48.  Coggs  V.  Bernard,  2  Ld.  Eaym.  909; 
Coggs  V.  Bernard,  3  Salk.  268. 

49.  Coggs  V.  Bernard,  3  Salk.  268. 

50.  Morley  i'.  Attenborough,  3  Exch.  500, 
13  Jur.  282,  18  L.  J.  Exch.  148;  Dobree  v. 
Norcliffe,  23  L.  T.  Rep.  N.  S.  552. 
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51.  Mauge  v.  Heringhi,  26  Cal.  577;  Jones 
V.  Marshall,  24  Q.  B.  D.  269,  54  J.  P.  279, 
59  L.  J.  Q.  B.  123,  61  L.  T.  Rep.  N.  S.  721, 
38  Wkly.  Rep.  269;  South-sea  Co.  v.  Dun- 
comb,  Str.  919. 

Failure  to  comply  with  requirements  of 
statute. — Although  the  statute  regulating 
pawnbroking  provides  that,  as  a  condition 
precedent  to  the  pawnee's  right  to  recover 
back  the  money  advanced  by  him  upon  an 
article  pawned,  the  memorandum  given  by 
him  shall  contain  a  correct  statement  of 
certain  facts,  yet  the  right  of  the  pawnee  to 
recover  from  the  pawner  a  deficiency  which 
may  arise  from  the  sale  of  the  pawn  is  not 
affected  by  the  fact  that  the  information  in- 
serted in  the  memorandum  is  false,  provided 
such  information  be  derived  from  the  pawner 
and  is  inserted  in  good  faith.  Atterborough 
V.  London,  8  Exch.  661,  17  Jur.  419,  22  L.  J. 
Exch.  251,  1  Wkly.  Rep.  355. 

52.  Dobree  v.  Norcliffe,  23  L.  T.  Rep.  N.  S. 
552. 

53.  Stephens  v.  Simpson,  94  N.  Y.  App. 
Div.  298,  87  N.  Y.  Suppl.  1068. 

54.  See  Evidence,  16  Cyc.  821  et  seq.; 
Teovek  and  Conversion. 

When  the  existence  of  a  custom  governing 
the  time  of  the  sale  of  the  pledge  is  put  in 
issue  by  the  pleadings,  it  is  not  error  to  ad- 
mit evidence  of  such  custom.  Stern  v. 
Simons,  77  Conn.  150,  58  Atl.  696. 
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of  the  trial  in  actions  for  conversion  ''''  or  in  replevin/'"  instituted  by  the  pawner 
against  the  pawnee,  are  governed  by  the  same  rules  applicable  to  civil  actions 
generally. 

B.  By  Pawnee  Ag-ainst  Third  Person.  A  pawnee  may  maintain  an  action 
against  a  landlord  to  recover  the  value  of  goods  deposited  with  him  in  the  way  of 
trade  and  which  have  been  distrained  for  reat.^^ 

V.  PENALTIES  FOR  VIOLATION  OF  REGULATIONS.^* 

A.  Who  Liable.  Under  a  statute  defining  a  pawnbroker  to  be  one  who  engages 
in  the  business  of  receiving  property  in  pledge  for  money  advanced  to  the  pawner, 
a  person  is  not  liable  to  the  penalty  denounced  by  the  statute  unless  he  is  engaged 
as  his  regular  business  or  occupation  in  loaning  money  at  interest  and  receiving 
personal  property  in  pawn  as  security  tberefor.^^ 

B.  When  Liable.  To  I'ender  a  pawnbroker  amenable  to  tlie  penalty  provided 
by  statute  for  taking  or  receiving,  directly  or  indirectly,  unlawful  interest,  the 
excessive  interest  must  have  been  actually  received  by  him.'^ 

C.  At  Whose  Instance.  Under  a  statute  providing  for  a  penalty  where  a 
pawnbroker  does  not  conduct  his  business  in  accordance  with  its  provisions  and 
giving  a  moiety  of  tlie  penalty  to  the  party  informing,  a  common  informer, 
although  not  the  party  aggrieved,  may  lay  the  information.''^ 

VL  Criminal  prosecutions.^^ 

A.  Ag'ainst  Pawnee.    A  complaint  in  a  criminal  prosecution  for  carrying  on 

the  business  of  a  pawnbroker  without  a  license  is  sufficient  if  it  charges  the  ofiPense 
in  the  words  of  the  statute.^^  The  rules  of  evidence  prevailing  generally  in 
criminal  prosecutions  are  applicable  to  prosecutions  for  the  violation  of  tlie  statute 
regulating  pawnbrokers.''* 


55.  f?ee,    generally,    Teial;    Tkovee  and 

CONVEESION. 

Instructions. —  The  question  as  to  the  legal 
effect  of  a  special  agreement  between  the 
pawner  and  pawnee  purporting  to  deprive  the 
former  of  all  equity  in  the  surplus  proceeds 
of  a  sale  of  the  article  pawned  is  impertinent 
to  the  issues,  and  a  charge  thereon  is  prop- 
erly refused.  Stern  v.  Simons,  77  Conn.  150, 
58  Atl.  696.  A  charge  that  the  contract  of 
pawn  implies  a  right  in  the  pawnee,  on  de- 
fault by  the  pawner,  to  sell  the  article 
pawned,  for  the  purpose  of  enforcing  pay- 
ment of  the  debt,  and  that  the  right  of  sale, 
in  the  absence  of  an  agreement  prescribing 
the  manner  thereof,  must  be  exercised  by  a 
pviblic  sale  after  notice,  but  that,  if  the  par- 
tics  to  the  contract  made  a  special  agree- 
ment controlling  the  manner  of  sale,  such 
an  agreement  was  not  against  public  jiolicy, 
and  a  sale  made  in  ])ursmince  thereof  was  not 
a  wrongful  convcision,  was  substuntially  cor- 
rect and  a(l('(|uale.    Stern  r.  Simons,  supra. 

56.  HcM,  generally,  l\i;ri,icviN ;  TiUAi,. 

An  iriStruction  (nithcly  ignoiiiig  iiroviHioTis 
in  tli(!  ])awii-ticket,  which  cxcmjit  the  pawn- 
1)rok('r  in  the  event  of  the  loss  of  the  jirop- 
erty  by  liie  or  theft,  is  eironeous.  Ober- 
miiii  r.  l!i'('c(^  !)5  111.  Ayp.  645. 

57.  Swire  r.  ]/nich,  IS  C.  B.  N.  R.  479,  11 
.Tur.  N.  K.  179,  'M  L.  J.  O.  P.  150,  11  T;.  T. 
]{cp-  N.  S.  080,  i;j  VVklv.  Pep.  .^H5,  11  1  K.  C. 
L.  470. 

Replevin,  f^enerally,  see  Kei'LKVIN. 
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58.  Penalties  generally  see  Penalties. 
See  also  Municipal  Coepoeations,  28  Cye. 
775  et  seq. 

59.  Chicago  v.  Hulbert,  118  111.  632,  8 
N.  E.  812,  59  Am.  Eep.  400,  holding  further 
that  an  occasional  loan  will  not  suffice  to 
bring  the  lender  within  the  definition  of  a 
pawnbroker  so  as  to  render  him  amenable  to 
the  statutory  penalty  for  doing  business  with- 
out a  license. 

60.  Hallenbeck  v.  Getz,  03  Conn.  385,  28 
Atl.  519. 

61.  Caswell  V.  Morgan,  1  E.  &  E.  809,  5 
Jur.  N.  S.  1252,  28  L.  J.  M.  C.  208,  7  Wkly. 
Eep.  403,  102  E.  C.  L.  809. 

62.  Criminal  law  generally  see  Ceiminal 
Laav,  12  Cyc.  70. 

Indictment  or  information  generally  see  In- 
dictments AND  iNroEMATiONS,  22  Cyc.  157. 

63.  Com.  V.  Danziger,  176  Mass.  290,  57 
N.  ]<:.  461. 

64.  See,  generallv,  Ceiminal  Law,  13  Cyc. 
70;  EvniENCio,  16  Cyc.  821. 

Admissibility. —  In  a  i)rosecution  for  the 
violation  of  a  statute  rogulating  pawnbrok- 
iiig,  (ividcnce  that  defendant  in  no  way  coni- 
])li(Ml  with  the  slatiite  is  relevant  to  prove 
ins  inlenlional  breacli  of  it  in  ros])ect  \o  a 
certain  article  ])l(>(lged  with  and  sold  by  liini. 
lleil/clman  r.  Stale,  (Tex.  Cr.  App. 'lS94) 
2(!  S.  W.  729.  In  a  ])rosecTition  f(n'  receiving 
an  ariicle  in  ])n\\n  and  selling  it  without  eom- 
plianco  with  (ho  stMtu(e  reguhHing  ))nwn- 
brokers,  evidence  that  aceusecl  was  a  pawn- 
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B.  Against  Pawner.  Under  a  statute  making  it  an  indictable  offense  to 
obtain  money  by  making  false  representations  as  to  an  article  offered  for  pawn, 
one  is  subject  to  indictment  under  the  statute  who  misrepresents  the  species  of 
the  article  but  the  rule  is  otherwise  if  the  misrepresentation  extends  only  to  the 
quality  of  the  article.'^'^ 

Pay.  As  a  noun,^  a  fixed  and  direct  amount  given  by  law  to  persons  in  con- 
sideration of  and  as  compensation  for  their  personal  services.^  As  a  verb/  to  dis- 
charge a  debt,  to  deliver  a  creditor  the  value  of  the  debt,  either  in  money  or  in 
goods,  to  his  acceptance  or  satisfaction,  by  which  the  obligation  of  the  debt  is  dis- 
charged to  discharge  a  duty  created  by  a  promise,  or  by  custom,  or  by  the  moral 
law ;  to  fulfil,  to  perform  what  is  promised  \  to  discharge  an  obligation  ^  by  a  per- 
formance according  to  its  terms  or  reqiUremeuts,'  whether  the  obligation  be  for 
money,  merchandise,  or  service;^  to  discharge  one's  obligation  to  another ;  ^  to 
render  that  which  is  due ;     to  satisfy  ;     to  make  new  return  to  ;  to  compensate  ; 


broker  and  failed  to  comply  with  the  statute 
by  tiling  with  the  county  clerk  a  copy  of  the 
advertisement  of  sale,  or  a  report  thereof, 
is  competent.  Heitzehnan  v.  State,  supra. 
The  reasonableness  and  legality  of  an  ordi- 
nance do  not  depend  upon  information  of  wit- 
nesses as  to  the  probable  effect  it  may  have 
on  a  party's  business ;  and  hence  in  the  prose- 
cution of  a  pawnbroker  for  not  giving  in- 
formation of  his  business  transactions  to 
the  chief  of  police,  as  required  by  an  ordi- 
nance, testimony  of  a  witness  as  to  the 
probable  injurious  effect  such  disclosure 
would  have  on  the  pawnbroker's  business  is 
properly  excluded.  Launder  v.  Chicago,  111 
111.  291,  63  Am.  Rep.  625. 

Weight  and  sufficiency. —  Where  it  appears 
in  a  prosecution  for  doing  business  as  a  pawn- 
broker without  a  license,  in  violation  of  a 
city  ordinance,  that  defendant  frequently 
loaned  money  to  divers  persons  on  personal 
eff'ects  and  accorded  to  such  persons  the  right 
to  redeem-  them  on  repayment  of  the  loan 
with  interest  and  that  defendant  admitted 
the  transactions,  the  evidence  justifies  a  con- 
viction. Philipsburg  v.  Weinstein,  21  Mont. 
146,  53  Pac.  272. 

65.  Reg.  V.  Bryan,  7  Cox  C.  0.  312,  Dears. 
&  B.  265,  3  Jur.  N.  S.  620,  26  L.  J.  M.  C. 
84,  5  Wkly.  Rep.  598. 

False  pretenses  generally  see  False  Pre- 
tenses, 19  Cyc.  384. 

66.  Reg.  V.  Roebuck,  7  Cox  C.  C.  126, 
Dears.  &  B.  24,  2  Jur.  N.  S.  597,  25  L.  J. 
M.  C.  101,  4  Wkly.  Rep.  514. 

1.  "Annual  pay  "  see  Upperton  v.  Ridley, 
[1903]  A.  C.  281.  283,  20  Cox  C.  C.  453,  67 
J.  P.  349,  72  L.  J.  K.  B.  535,  88  L.  T.  Rep. 
N.  S.  642,  1  Loc.  Gov.  659. 

2.  Sherburne  v.  U.  S.,  16  Ct.  CI.  491, 
496. 

As  compensation  for  services. — As  used  in 
a  promise  by  a  contractor  that  he  would  see 
that  the  men  at  work  for  a  subcontractor 
should  have  their  pay  in  the  spring,  "  pay  " 
means  not  only  that  which  was  subsequently 
earned,  but  all  that  would  be  due  them  when- 
ever earned.  McDonald  v.  Fernald,  68  N.  H. 
171,  172,  38  Atl.  729. 

In  its  ordinary  usage  the  term-  includes 
satisfaction,  discharge,  compensation.  Mar- 


riner  v.  John  L.  Roper  Co.,  112  N.  C.  164, 
166,  16  S.  E.  906. 

In  commercial  transactions  the  word  often, 
means  satisfaction  in  money.  Marriner  v. 
John  L.  Roper  Co.,  112  N.  C.  164,  166,  16 
S.  E.  906. 

3.  Used  with  other  words. —  "  Pay,  deliver 
over,  and  transfer "  see  /)i  re  Thompson,  1 
N.  Y.  Suppl.  213,  215.  "  Pay,  assign,  and 
transfer  "  see  Stokes  v.  Salomons,  9  Hare  75, 
79,  15  Jur.  483,  20  L.  J.  Ch.  343,  41  Eng.  Ch. 
75,  68  Eng.  Reprint  421,  4  Eng.  L.  &  Eq.  133. 
"  Pay  bills  "  see  Claflin  v  Continental  Jersey 
Works,  85  Ga.  27,  43,  11  S.  E.  721.  "Pay 
or  apply  "  see  McDonell  v.  McDonell,  24  Ont. 
468,  471.  "Pay  'over'"  see  Lippincott  v. 
Pancoast,  47  N.  J.  Eq.  21,  27,  20  Atl.  360; 
Clarke  v.  Clarke,  46  S.  C.  230,  245,  24  S.  E. 
202,  57  Am.  St.  Rep.  675.  "  Pay  over  and  de- 
liver "  see  Goad  v.  Montgomery,  119  Cal.  552, 
556,  51  Pac.  681,  63  Am.  St.  Rep.  145.  "  Pay 
the  within "  see  Tolman  v.  Manufacturers' 
Ins.  Co.,  1  Cush.  (Mass.)  73,  75.  "Pay 
without  recourse  "  see  Charnley  v.  Dulles,  8 
Watts  &  S.  (Pa.)  353,  361.  "To  pay  said 
principal  "  see  Roosa  v.  Harrington,  171  N.  Y. 
341,  349,  64  N.  E.  1. 

4.  Reals  v.  Home  Ins.  Co.,  36  N.  Y.  522, 
527 ;  Gettinger  v.  National  Bank  of  Com- 
merce, 23  Ohio  Cir.  Ct.  77,  82 ;  Webster  Diet. 
[quoted  in  Tolman  v.  Manufacturers'  Ins. 
Co.,  1  Cush.  (Mass.)  73,  76]. 

5.  Webster  Diet,  [quoted  in  Tolman  v. 
Manufacturers'  Ins.  Co.,  1  Cush.  (Mass.)  73, 
76]. 

6.  Hopson  V.  ^tna  Axle,  etc.,  Co.,  50  Conn. 
597,  601. 

7.  Webster  Diet,  [quoted  in  Tolman  v. 
Manufacturers'  Ins.  Co.,  1  Cush.  (Mass.)  73, 
76]. 

8.  Gettinger  v.  National  Bank  of  Com- 
merce, 23  Ohio  Cir.  Ct.  77,  82. 

9.  Farmersville  First  Nat.  Bank  v.  Green- 
ville Nat.  Bank,  84  Tex.  40,  44,  19  S.  W.  334 ; 
Webster  Diet,  [quoted  in  Starr  v.  Delaware 
County,  (Ind.  App.  1906)  76  N.  E.  1025, 
1026;  Forrest  v.  Henry,  33  Minn.  434,  438, 
23  N.  W.  848]. 

10.  Lippincott  v.  Pancoast,  47  N.  J.  Eq. 
21,  27,  20  Atl.  360. 

11.  Century    Diet.;    Webster    Int.  Diet. 

[VI.  B] 
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to  remunerate;  to  deliver  the  amount  or  value  to  the  persons  to  whom  it  it 
owing;  '2  to  transfer ;  to  transferor  deliver  tnonej  or  otlier  agreed  jnwiium  from 
the  debtor  to  the  creditor.'^  (i^ay :  In  General,  see  Taymknt.  Of  Officer  or 
Soldier  in  Army,  Navy,  or  Militia,  see  Aemy  and  JSTavy  ;  Mii.itia.  Of  Servant, 
see  Master  and  Servant.    See  also  Fees,  and  Cross-References  Thereunder.) 

PAYABLE._  D(je,i=^  2'-  ;  d^'G  ^^■>  to  be  paid  to  ; to  be  paid;"  vested  ;  ^'^ 
capable  of  being  paid ;  suitable  to  be  paid ;  admitting  or  demanding  payment ; 
justly  due  ;  legally  enforceable.^^ 

PAY-CHECK.  A  term  which  is  said  to  mean  practically  the  same  thing  as 
Money  Order,^  q.  v. 

PAYEE.    See  Commercial  Paper. 

PAYER  or  PAYOR.    See  Commerciaj^  Paper. 

Paymaster.  An  officer  of  the  army  or  navy  whose  duty  is  to  keep  the  pay- 
accounts  and  pay  the  wages  of  the  officers  and  men  ;  any  ofiicial  charged  with  the 
disbursement  of  public  money .^^  (Paymaster:  Of  Army  and  isavy,  see  Army 
AND  Navy.    Of  Militia,  see  Militia.) 


[both  quoted  in  State  v.  Towner,  26  Mont. 
339,  340,  07  Pae.  1004];  Webster  Diet. 
[quoted  in  Starr  v.  Delaware  County,  (Ind. 
App.  1900)  76  N.  E.  1025,  1020;  Forrest 
V.  Henry,  33  Minn.  434,  438,  23  N.  W. 
848]. 

12.  Webster  Diet,  [quoted  in  Starr  v.  Dela- 
M-are  County,  (Ind.  App.  1906)  76  N.  E. 
1025,  1026]. 

13.  Clark's  Appeal,  70  Conn.  195,  216,  39 
Atl.  155. 

14.  Oneida  County  v.  Tibbits,  125  Wis.  9, 
15,  102  N.  W.  897. 

Sale  and  indebtedness  implied. —  In  an  in- 
strument obligating  the  maker  to  pay  a  cer- 
tain amount  for  certain  merchandise,  the 
word  "  pay  "  implies  an  indebtedness.  Lent 
V.  Hodgman,  15  Barb.  (N.  Y.)  274,  278.  See 
also  Tucker  v.  Linn,  (N.  J.  Ch.  1904)  57  Atl. 
1017,  1019;  Guteh  v.  Fosdiek,  48  N.  J.  Eq. 
353,  356,  22  Atl.  590,  27  Am.  St.  Rep. 
473. 

"  Paying  "  is  a  word  which  clearly  imports 
a  condition.  Lloyd  v.  Holly,  8  Conn.  491, 
495.  As  creating  a  charge  see  Hodge  v. 
Churchward,  16  Sim.  71,  73,  39  Eng.  Ch.  71, 
60  Eng.  Reprint  799.  "  Paying  freight "  see 
Domett  V.  Beckford,  5  B.  &  Ad.  521,  522,  3 
L.  J.  K.  B.  10,  2  N.  &  M.  374,  27  E.  C.  L. 
223.  "  Paying  my  lawful  debts  "  see  Doe  v. 
Weston,  Wm.  Bl.  1215,  1216.  "  Paying  quan- 
tities "  see  Young  v.  Forest  Oil  Co.,  194  Pa. 
St.  243,  250,  45  Atl.  121 ;  Lowthcr  Oil  Co.  v. 
Miller-Sibley  Oil  Co.,  53  W.  Va.  501,  500,  44 
S.  E.  43.3,  97  Am.  St.  Rep.  1027.  "Paying 
the  yciii'ly  rent  "  see  Dawson  v.  Dyer,  5  B.  & 
Ad.  ".584, '2  N.  &  M.  5.59,  27  E.  C.  L.  248. 
"  Upon  paying"  see  Ruble  v.  Turner,  2  lien. 
&  M.  (Va!)  38,  42. 

15.  Hawe.s  V.  Smith,  12  Me.  429,  432;  Ball 
V.  Northwestern  Mut.  Ace.  Assoc.,  56  Minn. 
414,  419,  57  N.  W.  1063;  Turk  r.  Sliilil,  53 
Mo.  437,  438;  Head  V.  Worthington,  9  Bosw. 
(N.  Y.)  017,  027. 

16.  Eckel  1).  JoticH,  8  i'a.  St.  501,  502. 
Distinguished  from  paid  hco  Hill  v.  Stet- 

liT,  4  (',.  I'l.  ( I'a.)   1  19,  122. 

17.  l'opi)lcton  V.  .foncH,  42  Oreg.  24,  33,  6!) 
I'uc.  919;  Century  Diet,  [quoted  in  .lolinson 


V.  Dooley,  65  Ark.  71,  74,  44  S.  W.  1032,  40 
L.  R.  A.  74]. 

Does  not  mean  that  "  which  may  be  paid." 
Johnson  v.  Dooley,  65  Ark.  71,  74,  44  S.  W. 
1032,  40  L  R.  A.  74;  Poppleton  v.  Jones,  42 
Oreg.  24,  33,  69  Pac.  919. 

18.  West  V.  Miller,  L.  R.  6  Eq.  59,  64,  37 
L.  J.  Ch.  423,  18  L.  T.  Rep.  N.  S.  429,  16 
Wkly  Rep.  602. 

19.  Webster  Diet,  [quoted  in  Farmersville 
First  Nat.  Bank  v.  Greenville  Nat.  Bank,  84 
Te.x.  40,  44,  19  S.  W.  334]. 

Legally  its  meaning  is  that  a  specified 
amount  becomes  due,  and  its  payment  can 
be  enforced.  Hill  v.  Stetler,  4  C.  PI.  (Pa.) 
119,  122. 

Used  in  connection  with  other  words. — 

"  Made  or  payable  in  this  state  "  see  Orcutt 
V.  Hough,  54  N.  H.  472,  473.  "Payable  as 
convenient "  see  Black  v.  Bachelder,  120 
Mass.  171,  173.  "Payable  at  the  Bank  of 
Montreal,  Toronto,  at  par  "  see  Rose-Belford 
Printing  Co.  v.  Montreal  Bank,  12  Ont.  544, 
545.  "  Payable  in  equal  annual  install- 
ments"  see  Denver  v.  Hallett,  34  Colo.  393, 
390,  83  Pac.  1066.  "  Payable  '  in  one  year  '  " 
see  Deakin  v.  Underwood,  37  Minn.  98,  102, 
33  N.  W.  318,  5  Am.  St.  Rep.  827.  "  Payable 
in  trade"  see  Dudley  v.  Vose,  114  Mass.  34, 
36.  "Payable  'in  United  States  bonds'" 
see  Easton  v.  Hyde,  13  Minn.  90.  "  Paj'able 
monthly"  see  Webster  v.  Cook,  38  Cal.  423, 
425.  "  Payable  on  demand  "  see  Cate  v.  Pat- 
terson, 25  "Midi.  191,  193;  Terry  v.  Milwau- 
kee, 15  Wis.  490,  491.  "  Payable  '  on  or  be- 
fore one  year ' "  see  Deakin  v.  Underwood, 
37  Minn.  98,  102,  33  N.  W.  318,  5  Am.  St. 
Rep.  827 ;  Norwood  v.  Resolute  F.  Ins.  Co., 
36  N.  Y.  Super.  Ct.  552,  554.  "Payable  to 
niy  order  "  see  McCarthy  v.  Vine,  22  U.  G. 
C"P.  4  58,  4G4. 

20.  Barnes  v.  State,  40  Fin.  96,  100,  35 
So.  227. 

21.  Black  L.  Diet. 

Paymaster's  clerk  is  naval  offieor.  II.  S.  v. 
llendee,  124  U.  S.  309.  313,  8  S.  Ct.  607,  31 
\j.  ed.  405;  Em  p.  Roed,  100  U.  S.  13,  21,  26 
L.  ed.  538;  In  re  Bogart,  3  Fed.  Gas.  No. 
1,500,  2  Sawy.  390,  408. 
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f.  Payment  Prom  Particular  Fund,  1237 

3.  What  Constitutes  and  Sufficiency,  1237 

4.  Time  For  Ajypropriation,  1238 

5.  Effect  of  Application,  1239 
"D.  By  Court,  1239 

1.  In  General,  1230 

2.  Intent  of  Parties,  1240 

3.  Justice  and  Equity  Rxde,  1240 
^.  Priority  of  Debts,  124:^ 

a.  In  General,  1243 

b.  Items  of  Current  Account,  1244 

5.  Secured  and  Unsecured  Debts,  1246 

a.  In  General,  1246 

b.  Items  of  Accotmt,  1247 

6.  Illegal  or  Unenforceable  Demands,  1247 

7.  Joint  Debts  and  Debts  Due  Different  Persons,  1248 

8.  Payment  From  Particular  Source  or  Fund,  1248 

9.  Distribution  Between  All  of  Debts,  1248 

10.  Contingent  liabilities,  1248 

11.  Principal  and  Interest,  1249 
E.  Rights  of  Third  Persons,  1250 

1.  In  General,  1250 

2.  Guarantors,  Sureties,  Indorsers,  and  the  LiTce,  1251 

VII.  Pleading,  evidence,  Trial,  and  review,  1252 

A  .  Nature  of  Defense,  12m 

B.  Pleading,  1253 

1.  In  Anticipation  of  Defense,  1253 

2.  Defense,  1253 

a.  Necessity,  1253 

b.  Requisites  and  Sufficiency,  1254 

(i)  /^^  General,  1254 

(ii)  Account  or  Bill  of  Particulars,  1257 

c.  Affidavit  of  Defense,  1257 

d.  Replication  or  Reply,  1258 

e.  Demurrer,  1259 

3.  Construction  and  Operation,  1259 

4.  Issues,  Proof  and  Variance,  1259 

a.  /;i  General,  1259 

b.  Evidence  Admissible  Under  Pleadings,  1260 

(i)  /?i  General,  1260 

(ii)  Z7 General  Issue  or  General  Denial,  1261 

c.  Variance,  1263 

C.  Burden  of  Proof  1264 

1.  7?i  General,  1264 

2.  Payment  in  Property  Other  Than  Money,  1265 

3.  Contradiction  of  Receipt,  1266 
■4.  Application  of  Payment, 12^1 

D.  Presumptions,  1267 

1.  /;i  General,  1267 

a.  Time  of  Payment,  12&1 

b.  Iledium  of  Payment,  1267 
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c.  Transfer  of  Prajyerty  Other  Than  Money,  12C8 

d.  Possession  of  OhLigation,  1208 

e.  Cancellation  of  Obligation,  1209 

f.  Dual  Obligation  to  Pay  am,d  Authority  to  Receive,  1269 

g.  Remittance  hy  Mail,  1269 

li.  Miscellaneous  PresumjAions,  1209 
i.  Conclusiveness  and  Rebuttal  lltereof  1271 

2.  Payment  hy  Bills,  Notes,  or  Checks,  1271 

a.  Bills  or  Notes  of  Debtor,  1271 

b.  Bills  or  Notes  of  Third  Person,  1272 
C.   CliecliS,  1272 

d.  Conclusiveness  and  Rebuttal  Thereof,  1272 

3.  Application  of  Payments,  1273 

4.  Lapse  of  Time,  1273 

a.  /?i  General^  1273 

b.  Length  of  Time,  1274 

(i)  7?i  General,  1274 
(ii)  Twenty  Years,  1275 
(ill)  Zes5  Than  Twenty  Years,  1276 

c.  Lndebtedness  to  Which  Rule  Applies,  1277 

d.  TFAcn  T-i^/Aie  Begins  to  Liun,  1277 

e.  Conclusiveness  and  Rebuttal  Thereof,  1277 

(t)  7??.  General,  1277 
(ii)  Particular  Facts,  1278 

(a)  7??,  General,  1278 

(b)  Achnowledgment  of  Debt  and  Partial  Pay- 

ment, 1279 

(c)  Disability  of  Creditor  to  Sioe,  1279 

(d)  Absence  of  Creditor  or  Debtor  From  State,  1280 

(e)  Lnsolvency  of  Debtor,  1280 

(f)  Death  and  Want  of  Administration,  1280 

(g)  Lnstitxhtion  of  Proceedings  to  Enforce  Pay- 

ment, 1281 

(ill)  Sufficiency  of  Eoldence  in  Rebuttal  in  General,  1281 

E.  Admissibility  of  Evidence,  1281 

1.  Ln  General,  1281 

2.  Admissions  and  Declarations,  1283 

3.  Financial  Condition  of  Debtor  or  Creditor,  1284 

a.  Ln  General,  1284 

b.  To  Aid  or  Liebut  Presumption  From  Lapse  of  Time,  1284 

4.  LLablts  of  Debtor  or  Creditor  as  to  Promptness,  1285 

5.  Explain  Acceptance  of  Commercial  Paper  or  Security,  1285 

6.  To  Aid  or  Rebut  Presumption  From  LMpse  of  Time,  1285 

7.  To  Show  Application  of  Payments,  1286 

8.  Value  of  Property,  1287 

9.  Medium  of  L*ayment,Vi&l 

10.  J*<njineiit  by  or  to  Third  Person,  1287 

11.  Documentary  Eoldence,  1388 

a.  Ln  General,  1288 

b.  Judicial  Ji'ec(jrds, 

e.  Receipts  or  Ot/ier  Acknouiledgments,  1288 
d.  Hills,  Notes,  or  Checks,  12H9 

12.  Parol  Enldcnce,VZ^M 

F.  Wi'lglit  and  Su,ffi,ciency  of  Ju^lilciicc,  1200 

1.  '  hi  (General,  1290 

2.  Ad  missions  of  Parties,  1202 

3.  TcHllmony  of  Parlhs,  1202 
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4.  Payment  hy  Bill,  Note,  or  Chech,  1293 

G.  Trial,\2Q^ 

1.  In  General,  1293 

2.  Questiotis  For  Jury,  1294 

a.  In  General,  1294 

b.  Presumption  of  Payment  From  Lapse  of  Time,  1294 

c.  Mode  and  Medium  of  Payment,  1295 

d.  Payment  Other  Than  in  Money,  1295 

e.  Application  of  Payments,  1296 

3.  rnstructions,\2QQ 

4r.  Verdict  and  Findings,  1297 

H.  Judgment,  New  Trial,  and  Revieio,  1298 

VIII.  RECOVERY  OF  PAYMENTS,  1298 

A.  Voluntary  Payments,  1298 

1 .  General  Rules,  1298 

2.  By  or  to  Public  Corporations,  1301 

3.  To  Officer  of  Court,  1301 

4.  Of  Interest,  1301 

5.  Of  Judgment  or  Decree,  1801 

6.  ^//  Way  of  Compromise,  1302 

7.  Failxore  to  Indorse  or  Apply,  1302 
S.  Agreement  to  Repay,  1302 

B.  Compulsory  Payments,  1303 

1.  Right  to  Recover  in  General,  1303 

2.  TFA«i!  Constitutes,  1303 

a.  /?^  (ren^^^aZ,  1303 

b.  Business  Necessities,  1305 

c.  Threat  or  Fear  of  Loss  of  Employment,  1305 

d.  Payments  to  Ohtain  Performance  of  AGt,ViO& 

e.  Apprehension  or  Threat  of  Legal  Proceedings,  1306 

f.  Duress  of  l^er son,  \W1 

g.  Payments  to  Prevent  Unlawful  Taking  or  Detention  of 

Property,  1308 

(i)  Personal  Propjerty,  1308 
(n)  Real  I^roperty,  1309 

h.  Effect  of  Protest,  1310 

i.  Necessity  of  Protest,  1310 

3.  Illegality  of  Duress,  1311 

4.  Source  of  Duress  and  Time  Thereof,  1311 

5.  Existence  of  Other  Remedy,  1311 

C.  Fraud,  1312 
Mistal-e,  1313 

1.  (9/"  Zaw,  1313 

a.  General  Rule,  1313 

b.  Minority  Rule,  1314 

c.  Limitations  of,  and  Exceptions  to.  Rule,  1314 

(i)  /?4  General,  1314 

(ii)  Payments  hy  Puhlic  Officer,  1315 

d.  TFAa^  Constitutes  Mistake,  1315 

(i)  7?i  General,  1315 

(ii)  Payment     Tinder     Unconstitutional    or  Invalid 
Statute,  1315 

2.  Of  Fact,  1316 

a.  General  Rule,  1316 

b.  Nature  of  Mistake  and  What  Constitutes,  1318 

c.  Particular  I llustrations  of  Rule,  1319 
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(i)  Payment  of  Bill  or  Note,  l.'no 

(ii)  Payment  of  Inter  est  ^  1319 

(ill)  Payrn/int  of  Eneumhrance,  1320 
(iv)  Payment  on  Account,  1320 
(v)  Payraent  to  Wron(j  Person,  1320 

d.  Diligence  and  Waiver,  1330 

(i)  In  General,\^2f) 
(ii)  WJicre  Payee  PrpjxuViced,  1321 

e.  Ch.anye  of  Status  After  Payment,  1321 

E.  Payments  Upon  Consideration  Which  Has  Philed, 

F.  Payments  Upon  Rlegal  Contracts,  1322 

G.  Actions,  1323 

1.  In  General,  1328 

2.  Conditions  Precedent,  1323 

3.  Parties,  1323 

4.  Pleading,  IZU 

5.  Evidence,  1325 

6.  T'Ha^,  1825 

CROSS-REFERENCES 

For  Matters  Relating  to  : 

Accord  and  Satisfaction,  see  Accord  and  Satisfaction. 
Compromise,  see  Compeomise  and  Settlement. 
Concealing  Overpayment  as  Constituting  Larceny,  see  Larceny. 
Payment : 
Affecting : 

Fraudulent  Conveyance,  see  Fraudulent  Conveyances. 

Measure  of  Damages  For  Failure  to  Pay  Money,  see  Damages. 
Alteration  of  Provision  as  to,  see  Alterations  of  Instruments. 
As  Condition  of  Obtaining  Relief  in  Court,  see  Appeal  and  Error  ; 

Attachment;  Bail;  Criminal  Law;  Executions;  Justices  of  the 

Peace  ;  New  Trial. 
As  Condition  Precedent : 

Before  Taking  Private  Property,  see  Eminent  Domain. 

To  Action  : 

By  Indemnitee  Against  Indemnitor,  see  Indemnity. 
For  Breach  of  Covenant,  see  Covenants. 
To  Enforce  Contribution,  see  Contribution. 
Assignment  of  Claim  as  Implied  Guaranty  of,  see  Assignments. 
By  Operation  of  Law: 

Imprisonment  Under  Body  Execution,  see  Executions. 
Levy  of  Execution,  see  Executions. 
Recovery  of  Judgment,  see  Judgments. 
By  or  to : 

Pfirticular  Person,  see  Assignments  ;  Infants;  Insank  Persons. 
Person  Acting  in  Particular  Representative  Capacity,  see  Assignments 

For  Benefit  of  Creditors;  Attorney  and  Client;  Bankruptcy; 

Executors  and  Administrators;  Factors  and  J>rokers  ;  Guardian 

and  Ward  ;  Partnership;  Principal  and  Agent;  Principal  and 

SuitJCTV  ;  Reokivers. 
Public  Coi-poration,  see  Counties ;  Municipal  Coepokations  ;  States; 

'1\)WNH  ;  llNiTiii)  States. 
E(Tc(;t  of : 

Art(!r  (JiiniiHlinuint,  see  Garnishment. 

Am  Accoiiiil;  Stal(!d,  see  Aocounth  and  Accounting. 

On  Riglit  to: 

(!oiiLi'il)iili(>n,  s(!0  OJonti;! iuition. 

Sul>i'<igiition,  see  SuiutcHUTioN. 
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For  Matters  Keluting  Relating  to  —  {oontinxoed) 
Payment  —  {continued  ) 

Embezzlement  of,  see  Embezzlement. 

Into  Court,  see  Admiralty  ;  Costs;  Deposits  in  Court;  Garnishment; 
Tender. 

Of  Particular  Classes  of  Obligations  or  Liabilities  : 
Alimony,  see  Divorce. 
Annuity,  see  Annuities. 

Assessment,  see  Drains  ;  Municipal  Corporations  ;  Mutual  Benefit 

Insurance. 
Attorney's  Fee,  see  Attorney  and  Client. 
Award  in  Condemnation  Proceeding,  see  Eminent  Domain. 
Bid  at  Judicial  Sale,  see  Judicial  Sales. 
Bill  or  Note,  see  Commercial  Paper. 
Bond,  see  Bonds  ;  Internal  Revenue. 
Charges  of  Common  Carrier,  see  Carriers. 
Claim  Against : 

Assigned  Estate,  see  Assignments  For  Benefit  of  Creditors. 
Community  Property,  see  Husband  and  Wife. 
Municipal  Corporation,  see  Municipal  Corporations. 
Or  in  Favor  of : 

Decedent's  Estate,  see  Executors  and  Administrators. 
Ward's  Estate,  see  Guardian  and  Ward. 
Claim  Growing  Out  of  : 

Establishment   or    Maintenance   of   Highway,   see   Streets  and 

Highways. 
Insolvency  Proceeding,  see  Insolvency. 
Corporate  Claim  or  Obligation,  see  Corporations. 
Costs,  see  Costs. 
Damages,  see  Damages. 

Deposit,  see  Banks  and  Banking  ;  Depositaries. 

Dues  Under  Policy  of  Insurance,  see  Insurance,  and  Cross-References 

Thereunder. 
Duties,  see  Customs  Duties. 

Execution,  see  Executions  ;  Justices  of  the  Peace.,, 
Fine,  see  Fines. 
Guaranty,  see  Guaranty. 

Internal  Revenue  Tax,  see  Internal  Revenue. 

Judgment,  see  Interpleader;  Judgments;  Justices  of  the  Peace. 

Jui-y  Fee,  see  Juries. 

License  Fee  or  Tax,  see  Licenses. 

Loans  and  Dues  Owing  to  Building  Association,  see  Building  and  Loan 
Societies. 

Mortgage,  see  Chattel  Mortgages  ;  Mortgages. 
Obligation  of  County,  see  Counties. 

Policy  of   Insurance,  see   Insurance,  and  Cross-References  There- 
under, 

Rent,  see  Landlord  and  Tenant. 

Rent  or  Royalties  Under  Mining  Lease,  see  Mines  and  Minerals. 

Taxes,  see  Taxation. 

Wages,  see  Master  and  Servant. 

Wages  or  Fees  of  Officers  : 

Arbitrator,  see  Arbitration  and  Award. 

Officer  in  General,  see  Officers. 

Receiver,  see  Receivers. 

Referee,  see  References. 

Sheriff  or  Constable,  see  Sheriffs  and  Constables. 
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For  Matters  Relating  to  —  {continued  ) 
Payment  —  (continued^ 

Provision   For  in   Particular  Undertakings,   see  Attachment  ;  Bail  ; 
ExEODTioNs  ;  Officers  ;  Receiveus. 
Statute  of  Frauds,  see  Fkauds,  Statute  ok. 
Tender,  see  Tendek. 

I.  DEFINITION. 

Paynaent  is  the  delivery  of  money  or  its  equivalent  by  one  person  from  whom 
it  is  due  to  another  person  to  vrhom  it  is  due.^  In  its  most  general  acceptation, 
however,  it  means  the  fulfilment  of  a  promise,  the  performance  of  an  agreement, 
the  accomplishment  of  every  obligation,  whether  it  consists  in  giving  or  doing.* 


1.  California. —  Hathaway  v.  Davis,  33  Cal. 
161,  166. 

Kansas. —  State  v.  Haun,  7  Kan.  App.  509, 
54  Pac.  130,  132. 

New  York. —  Root  v.  Kelley,  39  Misc.  530, 
532,  80  N".  Y.  Suppl.  482. 

Tennessee. — Brady  v.  Wasson,  6  Heisk.  131, 
135. 

Washington.—  Commercial  Bank  f.  Toklas, 
21  Wash.  36,  41,  56  Pac.  927. 

United  States. —  Bronson  v.  Rodes,  7  Wall. 
229,  19  L.  ed.  141. 

Other  definitions  are:  "A  mode  of  extin- 
guishing a  debt."  Bradford  v.  Richard,  46  La. 
Ann.  1530,  1534,  16  So.  487. 

"  Not  only  the  delivery  of  a  sum  of  money, 
but  the  performance  of  an  obligation.  .  .  .  An 
act  calling  for  the  exercise  of  the  will  —  of 
consent,  without  which  it  has  not  the  char- 
acteristics of  that  mode  of  extinguishing  obli- 
gations." Bloodworth  v.  Jacobs,  2  La.  Ann 
24,  26. 

"A  transfer  of  property  from  one  person  to 
another."  Moulton  v.  Robinson,  27  N.  H. 
550. 

Statutory  definition  is :  "  The  performance 
of  an  obligation  for  the  delivery  of  money 
only."  Borland  v.  Nevada  Bank,  99  Cal.  89, 
94,  33  Pac.  737.  37  Am.  St.  Rep.  32 ;  Green  v. 
Hughitt  School  Tp.,  5  S.  D.  452,  460,  59 
N.  W.  224.  And  see  the  statutes  of  the  sev- 
eral states. 

Affirmative  act  of  debtor. —  In  order  to  con- 
stitute a  payment  in  its  broadest  sense,  the 
debtor  must  have  given  something  cither  in 
money,  property,  or  right  or  performed  some 
service.  White  v.  Black,  115  Mo.  App.  28, 
90  S.  W.  H53. 

"  Payment "  in  an  affidavit  of  defense  see 
Ridings  ?;.  McMenamin,  Penncw.  (Del.)  15, 
39  Atl.  463. 

Distinguished  from  set-off. —  A  set-off  or 
croHS  (Iciiiaiid,  no  matter  how  clearly  proved, 
does  not  eoiistitutc  a  payment.  McCurdy  v. 
Middleton,  82  Ala.  131,  2  So.  721;  Wharton 
V.  King,  09  Ala.  305;  Hill  /;.  Austin,  19  Ark. 
230;  Meyer  V.  Johnson,  122  111.  App.  87; 
Oonimercnal  Bank  v.  Toklas,  21  Wnsli.  30, 
50  Pac.  027.  S(!e  nlso  Williiims  v.  Juckson, 
31  Mich.  ARry;  Cnllen's  Estnte,  18  Pa.  Super, 
nt.  305.  The  diHtinction  between  piiynient 
and  Hct-ofT  is  thnt  a  piiymcMit  is  by  (•<)nH(>nt 
of  tli(^  |)iirli('H,  cxpn^sH  or  implied,  ii|)pr()pri- 
nted  lo  I  lie  diHclm ,rg((  of  the  debt.  Avlion>aH  a 
Het-off  \h  !in  i luli'pciKlcnt  dciiKiiiil,  culling  for 
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its  own  action,  which  the  parties  have  not 
applied  on  the  debt.  St.  Louis,  etc.,  Packet 
Co.  V.  McPeters,  124  Ala.  451,  27  So.  518; 
McDowell  V.  Tate,  12  N.  C.  249;  Kennedy  v. 
Davisson,  46  W.  Va.  433,  33  S.  E.  291.  Pay- 
ment, while  a  defense,  is  not  a  set-off  which 
may  be  used  or  omitted  at  the  pleasure  of 
defendant.  Broughton  v.  Mcintosh,  1  Ala. 
103. 

Distinguished  from  other  transactions  see 

Accord  and  Satisfaction,  1  Cyc.  307  note  1 ; 
Compositions  Wrrn  Creditors,  8  Cyc.  412; 
Compromise  and  Settlement,  8  Cyc.  501; 
Tender. 

The  essential  difference  between  paying  a 
debt  and  buying  it  consists,  not  in  what  is 
done,  nor  even  in  the  manner  of  doing  it,  but 
in  the  intention  with  which  the  payment  is 
made  and  accepted.  The  consideration,  the 
party  to  whom,  and  the  party  from  whom  it 
moves  may  be  the  same,  whether  the  object 
is  to  extinguish,  or  to  buy  and  keep  alive. 
But  it  is  not  the  less  true  that  a  payment 
made  by  a  stranger  to  the  obligation  of  a 
debt,  or  even  by  one  Avhose  liability  is  like 
that  of  a  surety,  merely  secondary,  is  prima 
facie  a  purchase,  without  evidence  that  the 
party  by  whom  it  was  made  meant  to  put  an 
end  to  the  debt,  and  not  to  acquire  dominion 
over  it  as  an  assignee  and  purchaser.  Lith- 
cap  r.  Wilt,  4  Phi'la.  (Pa.)  64. 

Purchase  or  paj'ment  of  bond  coupons  sea 
United  Water  Works  Co.  v.  Farmers'  L.  &  T. 
Co.,  11  Colo.  App.  225,  53  Pac.  511;  ITnited 
Water  Works  Co.  v.  Farmers'  L.  &  T.  Co.,  82 
Fed.  144,  27  C.  C.  A.  92;  Farmers'  L.  &  T. 
Co.  V.  Iowa  Water  Co.,  78  Fed.  881;  Farmers' 
L.  &  T.  Co.  V.  Oregon,  etc.,  R.  Co.,  07  Fed. 
404. 

The  surrender  of  the  note  evidencing  the 
debt  does  not  necessarily  cancel  Ihe  indebted- 
ness. Goodman  r.  Merciantile  Credit  Guar- 
antee Co.,  17  N.  Y.  App.  Div.  474,  45  N.  Y. 
Suppl.  508. 

2.  Stokes  V.  Stokes,  34  N.  Y.  App.  Div. 
423,  54  N.  Y.  Suppl.  319;  Root  v.  Kollcv.  3!) 
Misc.  (N.  Y.)  530,  80  N.  Y.  Suppl.  482. 

Double  meaning. — "  Payment  "  as  well  an 
"  discliarge  "  is  used  in  two  senses:  (1)  Per- 
formance of  a  contract  to  pay  money  accord- 
ing to  its  Hti])ulntions ;  (2)  exlinguishniont 
of  a  cause  of  action  arising  from  brciich  of 
the  contract.  "Payment"  ns  gonorally  used 
in  Irhe  books  has  the  liitlor  moaning,  and  "  llio 
dcfonso  of  payinont "  is  usually  of  (  lie  siuiia 
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As  used  in  its  strict  legal  sense,  tliere  must  be  (1)  a  delivery,^  (2)  by  the  debtor 
or  his  representative/  (3)  to  the  creditor  or  his  representative,^  (4)  of  money  or 
something  accepted  by  the  creditor  as  the  equivalent  thereof,®  (5)  with  the  inten- 
tion on  the  part  of  tlie  debtor  to  pay  the  debt  in  whole  or  in  part,''  and  (6)  accepted 
as  payment  by  the  creditor.^ 


import,  denoting  a  new  affirmative  and  in- 
dependent fact  set  up  by  defendant  in  ccui- 
fession  and  avoidance  and  not  a  denial  of  the 
breach.  Kendall  i,'.  Brownson,  47  N.  H. 
186. 

3.  Holtz  V.  Peterson,  98  Iowa  741,  62  N.  W. 
19;  Thompson  v.  Kellogg,  23  Mo.  281. 

A  mere  proposal  to  pay  by  turning  over 
certain  property  does  not  of  itself  constitute 
a  payment.  Dehon  v.  Stetson,  9  Mete.  (Mass.) 
341. 

Agreement  to  take  note. —  A  debt  secured 
by  a  mortgage  is  not  satisfied  by  the  creditor's 
breach  of  his  agreement  with  the  debtor  to 
take  certain  notes  in  satisfaction  thereof. 
Low  r.  Coleman,  (Miss.  1893)  14  So.  267. 

4.  See  infra,  II,  B. 

5.  See  infra,  II,  O. 

6.  Bouvier  L.  Diet. 

In  its  legal  import  the  term  "  payment " 
means  the  full  satisfaction  of  a  debt  by 
"  money,"  not  by  an  exchange  or  compromise, 
or  an  accord  and  satisfaction.  Claflin  v.  Con- 
tinental Jersey  Works,  85  Ga.  27,  11  S.  E. 
721;  Clay  v.  Lakenan,  101  Mo.  App.  563,  74 
S.  W.  391 ;  Howe  v.  Mittelberg,  96  Mo.  App. 
490,  70  S.  W.  396 ;  City  Sav.  Bank  v.  Stevens, 
59  N.  Y.  Super.  Ct.  549,  15  N.  Y.  Suppl.  139; 
Manice  v.  Hudson  River  R.  Co.,  3  Duer  (N.  Y.) 
426;  Coughtry  v.  Levine,  4  Daly  (N.  Y.) 
335.  But  payment  of  a  debt  is  not  necessarily 
a  pajTnent  of  money,  but  that  is  payment 
■which  the  parties  contract  shall  be  accepted 
in  payment.  Scott  v.  Gilkey,  49  111.  App.  116; 
Weir  V.  Hudnut,  115  Ind.  525,  18  N.  E.  24; 
Foley  V.  Mason,  6  Md.  37 ;  Cleveland  v.  Roths- 
child, 132  Mich.  625,  94  N.  W.  184;  Blair  v. 
Carpenter,  75  Mich.  167,  42  N.  W.  790;  Clay 
V.  Lakenan,  101  Mo.  App.  563,  74  S.  W.  391; 
Matter  of  Thompson,  5  Dem.  Surr.  (N".  Y.) 
393;  Bullock  v.  Horn,  44  Ohio  St.  420,  7 
N.  E.  737;  Hulfmans  v.  Walker,  26  Gratt. 
(Va.)  314;  Commercial  Bank  v.  Toklas,  21 
Wash.  36,  56  Pae.  927;  Bantz  v.  Basnett,  12 
W.  Va.  772. 

7.  Williams  v.  Moore,  9  Kulp  (Pa.)  310; 
Ketchum  v.  Duncan,  90  U.  S.  659,  24  L.  ed. 
868 ;  In  re  Brockville  Election,  32  U.  C.  Q.  B. 
132. 

Money  of  debtor  in  hands  of  creditor. — 

The  fact  that  the  creditor  receives  money  of 
the  debtor  as  his  agent  or  otherwise  does  not 
constitute  payment  unless  the  debtor  con- 
sents to  the  application  of  the  money.  Mc- 
Gill  V.  Ott,  10  Lea  (Tenn.)  147.  Compare 
Millhiser  v.  Marr,  128  N.  C.  318,  38  S.  E. 
887.  In  other  words  a  creditor  cannot  law- 
fully pay  himself  with  the  debtor's  money, 
without  the  debtor's  consent,  express  or  im- 
plied, and  when  the  debtor  delivers  him 
money  for  a  purpose  which  negatives  the  idea 
of  payment,  and  he  applies  it  on  his  debt, 
there  is  no  payment,  and  the  debtor  may 


recover  it.  Detroit,  etc.,  R.  Co.  v.  Smith,  50 
Mich.  112,  15  N.  W.  39. 

8.  California. —  Borland  v.  Nevada,  Bank, 
99  Cal.  89,  33  Pac.  737,  37  Am.  St.  Rep.  32. 

Massachusetts. —  Sullivan  v.  Sheehan,  173 
Mass.  361,  53  N.  E.  902;  Atlantic  Cotton 
Mills  V.  Indian  Orchard  Mills,  147  Mass.  268, 
17  N.  E.  496,  9  Am.  St.  Rep.  698. 

New  Hampshire. —  Jameson  r.  Carpenter, 
68  N.  H.  62,  36  Atl.  554. 

New  Jersey. —  Oliver  v.  Phelps,  20  N.  J.  L. 
180. 

New  York. —  Kingston  Bank  v.  Gay,  19 
Barb.  459. 

Ohio. —  Jenkins  v.  Mapes,  53  Ohio  St.  110, 
41  N.  E.  137. 

Pennsylvania. —  Williams  v.  Moore,  9  Kulp 
310. 

Virginia. —  Moore  v.  Tate,  22  Gratt.  351. 

Washington. —  Bardsley  v.  Sternberg,  18 
Wash.  612,  52  Pac.  251,  524. 

England. — ■  Pritchard  v.  Hitchcock,  12  L.  J. 
C.  P.  322,  6  M.  &  G.  151,  6  Scott  N.  R.  851, 
46  E.  0.  L.  151. 

Canada. —  In  re  Brockville  Election,  32 
U.  C.  Q.  B.  132. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  14. 

Compare  Prather  v.  State  Bank,  3  Ind.  356 
(holding  that  the  delay  of  the  creditor  in 
failing  to  return  treasury  paper  which  he 
had  refused  to  accept  as  payment  at  par  for 
more  than  two  months  should  not  be  con- 
strued as  an  acceptance  of  the  paper)  ;  Hen- 
dricks V.  Schmidt,  68  Fed.  425,  15  C.  C.  A. 
504. 

The  acceptance  may  be  implied  from  the 
conduct  of  the  creditor  (Prather  v.  State 
Bank,  3  Ind.  356;  Globe  Furniture  Co.  v. 
Stafford  County  School  Dist.  No.  22,  6  Kan. 
App.  889,  50  Pac.  978;  Grandy  v.  Abbott,  92 
N.  C.  33;  Moore  v.  Tate,  22  Gratt.  (Va.) 
351),  as  where  he  delays  beyond  a  reasonable 
time  to  repudiate  a  conditional  payment 
(Jenkins  v.  National  Mut.  Bldg.,  etc..  Assoc., 
Ill  Ga.  732,  36  S.  E.  945;  Voss  v.  Mutual 
Ben.  L.  Ins.  Co.,  81  Fed.  24). 

Time  for  acceptance. —  Where  goods  were 
to  he  paid  for  in  the  note  of  a  third  person, 
but  the  creditor  refused  to  receive  such  note, 
and  the  debtor  kept  it  until  it  was  destroyed 
by  fire,  treating  it  as  the  property  of  the 
creditor,  although  having  made  a  qualified 
sale  of  it,  the  creditor  could  at  any  time  ac- 
cept the  note  in  payment  of  the  goods.  Des 
Arts  V.  Leggett,  16  N.  Y.  582. 

Money  of  debtor  in  hands  of  creditor. —  If 
money  belonging  to  the  debtor  is  in  the  hands 
of  the  creditor  or  his  representative  for  the 
purpose  of  being  applied  to  the  debt,  there 
is  no  payment  unless  the  money  is  appropri- 
ated by  the  creditor  or  his  representative  as 
a  pavinent.  Hatch  v.  Hutchinson,  64  Ark. 
119,  40  S.  W.  578;  Phillips  v.  Mayer,  7  CaL 
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II.  General  Considerations. 

A.  What  Law  Governs.    The  mode  and  amount  of  payment  is  governed  by 

the  laws  of  the  state  or  country  in  whicli  the  payment,  Ly  t)ie  terms  of  the  con- 
tract, is  to  be  made.^  But  where  no  place  for  payment  is  mentioned  in  the 
contract,  the  place  where  tlie  contract  is  made  governs  the  medium  of  payment." 

B.  Who  May  Make.^^  Payment  may  l^e  laade  by  tlie  primary  debtor  or  by 
any  other  person  from  whom  the  creditor  has  the  right  to  demand  it.'^  Thus  a 
debt  may  be  discharged  by  a  payment  made  by  the  debtor's  authorized  agent  or 
attorney,^^  and  any  one  of  several  joint  obligors  may  pay  the  debt  for  which  tiiey 
are  jointly  liable.^*  A  stranger,  however,  wlio  is  under  no  obligation  to  pay  the 
debt  of  another  cannot,  according  to  the  weight  of  authority,  without  tlie  debtor's 
request  or  ratification,  pay  such  debt  and  charge  the  debtor  therewith ;     but  in 


81  (holding  that  the  failure  of  a  creditor's 
agent,  who  had  been  employed  by  the  debtor 
to  make  collections  to  discharge  the  debt,  be- 
fore a  distinct  act  of  appropriation,  cast  the 
loss  upon  the  debtor)  ;  Kandall  v.  Pettes,  12 
Fla.  517  (deposit  in  creditor  bank  by  debtor 
of  proceeds  of  sale  to  be  applied  to  notes  held 
by  the  creditor,  where  creditor  not  directed 
to  make  application  of  the  deposit  on  the 
notes)  ;  Bronson  v.  Rugg,  39  Vt.  241;  Board- 
man  V.  Blizzard,  36  Fed.  26  (holding  that 
where  the  agent  of  the  creditor,  with  power 
to  collect  the  interest  and  principal  of  a 
mortgage  debt  against  the  debtor,  procured  a 
loan  at  the  instance  of  the  debtor  to  be  used 
in  paying  the  mortgage,  but  himself  embezzled 
the  money,  its  receipt  by  the  agent  was  not 
a  payment,  especially  where  the  debtor  did 
not  know  when  the  agent  received  the  money 
and  never  expressly  directed  him  to  apply  it 
to  the  mortgage ) .  But  see  Grandy  v.  Abbott, 
92  N.  C.  33,  holding  that  if  the  debtor  places 
claims  due  him  in  the  hands  of  his  creditor, 
agreeing  that  collections  shall  go  to  the  dis- 
charge of  the  debt,  money  colected  is  deemed 
applied  eo  instanti.  A  direction  by  the  debtor 
to  one  who  is  the  agent  both  of  the  debtor 
and  of  the  creditor,  to  apply  money  in  the 
agent's  hands  to  the  payment  of  the  debt, 
does  not  of  itself  constitute  an  application 
of  the  money.  Moore  v.  Norman,  52  Minn. 
83,  53  N.  W.  809,  38  Am.  St.  Rep.  526,  18 
L.  R.  A.  359.  But  see  O'Conner  v.  Bernard, 
6  Mart.  N.  S.  (La.)  572. 

Payment,  like  a  sale,  can  result  only  from 
the  mutual  agreement  of  the  parties  that  the 
transaction  shall  have  that  ofl'ect,  and  with- 
out sucli  consent  the  transaction  cannot  be 
treated  by  the  court  as  a  payuient.  Borland 
r.  Nevada  Bank,  99  Cal.  89,' 33  Pac.  737,  37 
Am.  St.  Pep.  32. 

The  acceptance  of  any  valuable  thing  in 
disf'liiirg(?  of  tlio  debt  aiiinunts  to  payment, 
but  it  is  tlu^  (listiiict  agrocMiicnt  of  the  creditor 
to  accept  i\w  tiling  in  (lisclinrg(>  of  i.lio  debt 
tliiit  giv<'H  it  tlu^  chiirnctor  of  payment.  With- 
out tliin  llii^  transaction  is  regarded  either 
aH  fiir?iiMliing  Tiiattcr  of  sct-otT  or  as  Hocurity 
<'o!I;itcra!  to  tli(!  original  debt,  according  as 
the  Hubjcf't  rcceivi^d  is  in  ])oHHeaHion  or  in 
ftftion.  Boi'Iniid  v.  Ncwnda  Hank,  !)9  Ciil. 
80,  33  Vuc.  737,  37  Am.  St.  Rep.  32;  Covoly 
V.  Fox,  II  Pa.  St.  171. 
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The  mere  intimation  of  the  creditor  of  a 
willingness  to  receive  it,  without  actual  re- 
ception of  it.  is  not  a  payment.  Tliompson 
V.  Kellogg,  23  Mo.  281. 

The  delivery  of  money  which  the  debtor 
has  stolen  from  the  creditor,  although  ac- 
cepted by  the  creditor  in  discharge  of  the 
debt,  where  he  had  no  knowledge  of  the  theft, 
does  not  constitute  a  payment.  State  Bank 
V.  Welles,  3  Pick.  (Mass.)  394. 

9.  The  Quintero,  20  Fed.  Gas.  No.  11,517, 
1  Lowell  38;  York  v.  Wistar,  30  Fed.  Gas. 
No.  18,141;  Crawford  v.  Beard,  14  U.  C.  G.  P. 
87.  See  also  Meroney  v.  Atlanta  Nat.  Bldg., 
etc..  Assoc.,  116  N.  C.  882,  21  S.  E.  924,  47 
Am.  St.  Rep.  841;  Baker  v.  Di-aper,  2  Fed. 
Gas.  No.  766,  1  Cliff.  420. 

Whether  the  acceptance  of  a  bill  or  note 
operates  as  a  payment  and  extinguishment  of 
the  original  debt  is  governed  by  the  laws  of 
the  place  where  the  transaction  occurred. 
Descadillas  v.  Harris,  8  Me.  298 ;  Thomson- 
Houston  Electric  Co.  v.  Palmer,  52  Minn. 
174,  53  N.  W.  1137,  38  Am.  St.  Rep.  536; 
Oilman  v.  Stevens,  63  N.  H.  342,  1  Atl.  202; 
Pecker  f.  Kennison,  46  N.  H.  488 :  Baker  v. 
Draper,  2  Fed.  Gas.  No.  766,  1  Cliff.  420; 
The  Chusan,  4  Fed.  Cas.  No.  2,717,  2  Story 
455. 

What  law  governs  contracts  in  general  see 

CoNTEACTS,  9  Cyc.  664-684. 

What  law  governs  payment  or  discharge  of 
note  see  Commekcial  Papek,  7  Cyc.  1015. 

10.  Niagara  Falls  International  Bridge  Co. 
V.  Great  Western  R.  Co.,  22  U.  G.  Q.  B.  592. 

11.  Particular  instruments. —  Bills  and 
notes  see  Gommerci.'V.l  Paper,  7  Cye.  1018- 
1027.  Mortgages  see  Chattel  Mortgages,  7 
Cyc.  72 ;  Mortgages,  27  Cyc.  1386. 

■  12.  2  Bouvier  L.  Diet.  394. 

13.  See  Attorney  and  Client,  4  Cyc.  944; 
Principal  and  Agent. 

Payment  by  attorney. —  Whore  one  assum- 
ing to  be  at  torney  of  a  debtor  makes  ])aymciit 
to  the  creditor  of  money  iti  fact  furnished  by 
the  diibtor's  wife,  the  crodit,or  has  a  right  to 
treat  it  as  money  of  the  debtor.  Specialty  Class 
Go.  v.  Dalcv,  172  Mass.  460,  52  N.  K.  633. 

14.  Beau'mont  /).  Greathcad.  2  C.  B.  494. 
3  D.  &  \j.  631,  15  L.  ,T.  G.  P.  130,  52  E.  G.  L, 
494. 

15.  See  Money  Paid,  27  Cyc.  833  c<  scq.; 
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some  cases  the  creditor  must  receive  a  payment  tendered  by  a  third  person/^ 
and  where  the  creditor  accepts  payment  from  a  stranger  to  the  contract,  sncli 
payment  operates  as  an  extinguishment  of  the  debt  so  far  as  tlie  creditor  is 
concerned." 

C.  To  Whom  Payment  May  Be  Made  —  l.  In  General.'^  Payment  of  a  debt 
to  a  tliird  person  not  authorized  to  receive  it  is  not  a  defense  to  an  action  for  the 
debt;^*  but  it  is  otherwise  where  the  third  person  is  expressly  or  impliedly 
authorized  by  the  creditor  to  receive  payment,^"  as  where  the  payment  is  made  to 
the  third  person  by  the  request  ~'  or  with  the  consent '^'^  of  the  creditor,  or  where 
the  original  agreement  is  to  pay  the  third  person.^^    Payment  to  one  of  the  joint 


16.  Yeager  v.  Groves,  78  Ky.  278  (holding 
that  one  holding  a  lien  on  land  sold  to  an- 
other nmst  accept  a  tender  of  the  money  due 
him  from  the  purchaser  of  the  vendee)  ;  State 
V.  Pilsbury,  29  La.  Ann.  787  (holding  that 
any  third  person  who  demands  no  subrogation 
may  tender  to  a  creditor,  either  in  his  own 
name  or  that  of  his  debtpr,  the  debt  due  and 
compel  the  creditor  to  accept  the  payment). 

17.  Leavitt  v.  Morrow,  C  Ohio  St.  71,  67 
All!.  Dec.  334;  Crumlish  v.  Central  Imp.  Co., 
38  W.  Va.  390,  18  S.  E.  456,  45  Am.  St.  Rep. 
872,  23  L.  E.  A.  120;  Gray  v.  Herman,  75 
Wis.  453,  44  N.  W.  248,  6  L.  R.  A.  691. 

Effect  of  payment  so  far  as  debtor  is  con- 
cerned.—  If  the  debtor  ratifies  the  payment 
by  a  third  person,  made  without  the  request 
of  the  debtor,  the  debt  is  discharged  and  he 
becomes  liable  to  the  third  person  for  money 
paid  to  his  use.  If  he  refuses  to  ratify  it, 
he  disclaims  the  payment  and  the  debt  stands 
unpaid  as  to  him'  (the  debtor).  In  the  one 
case  the  stranger  would,  at  law,  sue  the  debtor 
for  money  paid  to  his  use ;  in  the  other,  en- 
force the  debt  in  the  creditor's  name  for  his 
iise.  If  his  payment  is  not  ratified  he  may 
go  into  equity,  praying  that  if  the  debtor 
ratify  it  he  may  be  decreed  to  repay  him,  or 
if  he  does  not  ratify  the  payment,  that  the 
•debt  be  treated  as  unpaid  as  between  him 
and  the  debtor,  and  that  it  be  enforced  in  his 
favor,  as  an  equitable  assignee.  Crumlish 
Central  Imp.  Co.,  38  W.  Va.  390,  18  S.  E. 
456,  45  Am.  St.  Rep.  872,  23  L.  R.  A.  120. 

18.  Particular  persons. —  Agent  see  Peinci- 
PAi  AND  Agent.  Assignor  see  Assignments, 
4  Cyc.  89.  Attorney  see  Attosnet  and 
Client,  4  Cyc.  947.  Broker  or  factor  see 
Factoes  and  Brokers,  19  Cyc.  298.  Clerk  of 
court  see  Clerks  of  Courts,  7  Cyc.  224. 
Guardian  ad  litem  see  Infants,  22  Cyc.  704. 
Officer  of  corporation  see  Corporations,  10 
Cye.  903  et  seq.  Officer  of  municipal  cor- 
poration see  Municipal  Corporations.  Part- 
ner see  Partnership.    Trustee  see  Trusts. 

Particular  instruments. —  Bills,  checks^  and 
notes  see  Banks  and  Banking,  5  Cye.  530; 
Commercial  Paper,  7  Cyc.  1028-1036.  Judg- 
ment see  Judgments,  23  Cyc.  1463,  1464; 
Infants,  22  Cyc.  704.  Mortgage  see  Mort- 
gages, 27  Cyc.  1387. 

Taxes  and  assessments  see  Municipal  Cor- 
porations; Taxation. 

By  garnishee  see  Garnishment,  20  Cyc. 
985,  986. 

19.  Illinois. —  People  v.  Beams,  92  111.  192; 
People  V.  Smith,  43  111.  219,  92  Am.  Dec.  109. 


Louisiana.—  Landreau  v.  Rochelle.  1  Mart. 
N.  S.  497. 

Nebraska. —  l-lammond  v.  Edwards,  56 
Nebr.  631,  77  N.  W.  75. 

Nevada. —  Frey  v.  Thompson,  20  Nev.  253, 
20  Pac.  305. 

Xeio  York. —  Hayne  v.  Van  Epps,  114  N.Y. 
App.  Div.  278,  99  N.  Y.  Suppl.  772;  Machauer 
V.  Fogel,  20  Misc.  666,  46  N.  Y.  Suppl.  686; 
Bonck  V.  Wolston,  22  N.  Y.  Suppl.  439 ;  Arm- 
strong V.  Munday,  5  Den.  166. 

North  Carolina. — •  Strayhorn  v.  Webb,  47 
N.  C.  199,  64  Am.  Dec.  580. 

07no.— Dunphy  v.  Gillian  Mfg.  Co.,  21 
Ohio  Cir.  Ct.  696,  11  Ohio  Cir.  Dec.  822. 

Pennsylvania. —  Crane  r.  Fourth  St.  Nat. 
Bank,  4  Pa.  Dist.  131. 

United  States. —  Mutual  Ben.  L.  Ins.  Co. 
V.  Miles,  81  Fed.  32. 

England. —  Lawrence  v.  Blake,  8  CI.  &  F. 
504,  8  Eng.  Reprint  198. 

Canada. —  Hunter  v.  Wallace,  14  U.  C. 
Q.  B.  205. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  7. 

If  a  debtor  hands  money  to  a  third  person, 
to  be  handed  to  the  creditor,  the  right  to  the 
money  does  not  vest  in  the  creditor  so  as  to 
make  it  his  property  until  he  is  notified  of 
the  transaction  and  agrees  to  adopt  the  act 
of  the  third  person  in  receiving  the  money  as 
his  own  act  whereby  the  debt  is  extinguished. 
Strayhorn  v.  Webb,  47  N.  C.  199,  64  Am.  Dec. 
580.' 

SO.  Smith  V.  Atlas  Steam  Cordage  Co.,  41 
La.  Ann.  1,  5  So.  413.  See  also  Principal 
and  Agent. 

Payment  of  mortgage  to  an  agent  or  at- 
torney see  Mortgages,  27  Cyc.  1388. 

21.  Hurst  V.  Whitly,  47  Ga.  366;  Berrel  v. 
Davis,  44  Mo.  407. 

22.  Baughan  v.  Brown,  122  Ind.  115,  23 
N.  E.  695. 

Revocation  of  consent. —  The  bringing  of  an 
action  upon  an  open  account  by  the  owner 
thereof  against  the  person  liable  thereon  re- 
vokes an  oral  consent  previously  given  by 
the  former  that  the  latter  might  pay  the 
amount  due  upon  such  accoixnt  to  another. 
Churchman  v.  Robinson,  99  Ga.  786,  27  S.  E. 
164. 

Presumptions. —  Authority  to  pay  the  pur- 
chase-price of  property  when  it  fell  due  to 
one  holding  a  lien  thereon  may  be  presumed 
from  the  circumstances  of  the  ease.  Crowell 
V.  Simpson,  52  N.  C.  285. 

23.  Sailer  v.  Barnousky,  60  Wis.  169,  18 
N.  W.  763. 
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obligees  to  a  contract  is  sufficient,'^*  but  payment  to  a  third  person  has  been  held 
insufficient  without  authority  from  both  of  the  joint  obhgees.^-^  So  payment  to 
one  of  two  trustees,  of  a  debt  owing  to  the  estate,  is  sufficient,^  Payment  to 
the  person  with  whom  or  in  whose  name  the  contract  was  made  is  ordinarily 
sufficient,^''  as  is  payment  to  an  assignee  of  the  creditor,^  or  to  an  assignee  of  the 
claim,^^  or  to  the  personal  representatives  of  an  infant.^-'  But  payment  to  an 
administrator  is  insufficient  where  an  order  of  court  required  payment  to  the 
heirs.^^  Where  a  receipt  is  conditioned  that  the  cost  incurred  in  the  collection  of 
the  debt  shall  be  paid,  the  condition  is  complied  with  where  paid  to  the  officer 
serving  the  writ.^^  Payment  to  the  holder  of  an  overdue,  numbered  coupon  after 
notice  that  it  had  been  stolen,  where  made  without  inquiry,  is  insufficient.^^ 

2.  Person  to  Whom  Creditor  Is  Indebted.  Except  where  authorized  by  stat- 
ute,^ a  payment  by  a  debtor  of  a  debt  which  his  creditor  owes  is  not  a  payment 
to  tlie  creditor  unless  made  with  his  consent,^^  or  pursuant  to  an  agreement  between 
all  the  parties,^^  or  unless  the  creditor  has  ratified  the  payment.^ 

3.  Deposit  in  Bank  or  With  Third  Person.  Merely  depositing  money  due  a 
creditor  in  a  bank  or  with  a  third  person  for  the  creditor  does  not  ordinarily  con- 
stitute a  payment  before  the  creditor  receives  notice  of  the  deposit,^  nor  where  the 
one  with  whom  it  is  deposited  otherwise  appropriates  it  as  he  has  a  right  to  do,*^ 
nor  where  there  is  no  agreement  pursuant  to  which  the  deposit  is  made  and  the 
creditor  takes  no  steps  to  appropriate  it.^"  A  deposit  in  a  bank  to  the  account  of  the 
creditor  is  not  a  payment  unless  the  creditor  consents  to  the  deposit    as  a  payment." 

D.  Time.*^    While  as  a  strict  rule  of  law  payment  must  be  made  at  the  exact 


24.  Lyman  v.  Gedney,  114  III.  388,  29  K  E. 
282,  55  Am.  Eep.  1871;  Harding  v.  Parshall, 
56  III.  219;  Morrow  v.  Stark,  4  J.  J.  Marsh. 
(Ky.)  367;  Moore  i.  Bevier,  60  Minn.  240,  62 
N.  W.  281;  Henry  v.  Mt.  Pleasant  Tp.,  70 
Mo.  500.    See  also  Ely  r.  Bush,  89  N.  C.  358. 

Payment  to  joint  mortgagee  see  Mort- 
gages, 27  Cyc.  1389. 

25.  More  v.  Bevier,  60  Minn.  240,  62  N.  W. 
281. 

26.  Bowes  v.  Seeger,  8  Watts  &  S.  (Pa.) 
222. 

27.  Eowland  v.  Doolin,  10  Ky.  L.  Eep. 
684;  Carlisle  v.  Niagara  Dock  Co.,  5  U.  C. 
Q.  B.  0.  S.  600. 

Payment  of  a  subscription  made  directly 
to  the  party  beneficially  interested  is  a  good 
defense  to  an  action  to  recover  the  subscrip- 
tion brought  by  the  agent  or  collector  named 
in  it  to  receive  payment.  Erwin  v.  Lapliani, 
27  Mich.  311. 

28.  Kclloy  V.  Cowing,  4  Hill  (N.  Y.)  260, 
holding  tliat  payment  to  the  assignee  is  a 
good  defense,  although  the  payer  knew  that 
the  assignee  was  enjoined  not  to  pay  or  re- 
ceive iiioiK^y. 

29.  Vanarsdall  State,  05  ln<l.  170.  See, 
gonornlly,  Asski^'ments,  4  Cyc.  88. 

30.  Eyan  v.  Kohn,  28  La.  Ann.  100. 

31.  1-Iisc  V.  Ceiger,  7  Watts  &  S.  (Pa.) 
273. 

32.  Lee  v.  Oppenheimer,  34  Mo.  181. 

33.  Hinckley  v.  Union  Pac.  E.  Co.,  129 
ManH.  52,  37  Am.  Eep.  297. 

34.  iHhcIl  r.  Dunlitp,  17  S.  C.  581. 

35.  licdfoid  licll  H.  Co.  V.  Burke,  13  Tnd. 
Afip.  35,  41  N.  10.  70;  Hiirriaon  v.  Monin.  163 
MiiHK.  495,  40  N,  10.  H50.  See  alHo  Franklin 
V.  McCuiic,  10  Mm.  557. 

36.  Hill  /;.  AuHliii,  19  Ark.  230;  Leavitt  v. 
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Beers,  Lalor  (N.  Y.)  221;  Story  v.  Menzies, 
3  Pinn.  (Wis.)  329,  4  Chandl.  61.  And  .see 
Merchants',  etc..  Bank  v.  Coleman,  81  Ala. 
170,  1  So.  123. 

By  agreement  payment  may  be  made  by 
taking  up  tlie  creditor's  note  to  a  third  person 
and  substituting  the  debtor's  own  note  with 
the  creditor  as  surety.  Davis  v.  Smith,  5 
Ga.  274,  47  Am.  Dec.  279. 

37.  Dodge  v.  Swazey,  35  Me.  535. 

38.  Holland  v.  Tyus,  50  Ga.  56. 
Statutory  provisions. —  In   California  the 

deposit  of  the  amount  of  the  debt  in  a  bank 
in  the  name  of  the  creditor,  together  with 
notice  of  deposit  to  the  creditor,  constitutes 
payment,  by  Civil  Code,  §  1500,  but  tlie  mere 
deposit  does  not  of  itself  constitute  such  pay- 
ment. Trinity  County  Bank  v.  Haas,  151  Cal. 
553,  91  Pac.  "385;  Owen  v.  Herzihofl',  2  Cal. 
7\pp.  622,  84  Pac.  274. 

39.  Gordon  r.  Gordon,  98  Ind.  07. 

40.  Aguilar  v.  Bourgeois,  12  La.  Ann.  122; 
Cavanaugh  v.  Buehler,  120  Pa.  St.  441,  14 
Atl.  391;  Commercial  Bank  r.  Wilson,  [1893] 
A.  C.  181,  62  L.  J.  P.  C.  61,  68  L.  T.  Eep. 
N.  S.  540,  1  Reports  331,  41  Wkly.  Eop.  603. 

41.  Hill  V.  Arnold,  116  Ga.  45,  42  S.  E. 
475;  demons  v.  Livingston  County  jNIut.  F. 
Ins.  Co.,  12  N.  Y.  Suppl.  433;  llevward  f. 
Walker,  6  S.  C.  449 ;  Moore  v.  Tate,  22  Gratt. 
(Va.)  351.  Sec  also  Wedlake  r.  Hurley.  1 
Cromp.  &  J.  83;  Williams  r.  Everett,  14  Eaat 
582,  13  Rev.  Eep.  315;  Grant  V.  Austen,  3 
Price  58,  17  Eev.  Eo]).  540.  But  sec  Dead- 
wood  First  Nat.  Bank  v.  Crook  County  School 
Disl.  No.  1,  «  Wvo.  485,  46  Pac.  1090. 

42.  Guernoy  \\  IMoore,  131  Wo.  650,  32 
S.  W.  1132. 

43.  Conditional  promises  generally  see  CoN- 
TiiACTH,  9  Cyc.  615. 
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time  agreed  upon,'"  yet  mere  default  in  the  payment  of  money  at  a  stipulated  time 
generally  admits  of  compensation,  and  hence  the  time  of  payment  is  seldom 
treated  as  of  the  essence  of  the  contract,*^  although  it  may  be/^  Where  no  time 
is  fixed  for  payment  the  debt  is  payable  immediately  or  upon  demand.'''''  If  a  prom- 
issory note  is  given,  the  debt  is  not  due  until  the  maturity  of  the  note.^^  Where 
the  debt  is  payable  upon  a  day  specified,  if  demanded,  the  debtor  has  a  reasonable 
time  to  pay  after  demand.'*"  Where  it  is  agreed  that  payment  may  be  made  by 
depositing  the  amount  of  the  debt  in  a  bank,  a  deposit  before  the  debt  is  due  is 
sufficient.'^''  If  the  debtor  has  been  led  to  suppose  by  the  creditor  that  a  certain 
medium  would  be  received  as  payment,  he  is  entitled  to  time  to  convert  such 
money  after  rejection  into  the  kind  of  coin  called  for  by  the  contract.^^ 

E.  Place —  I.  In  General.^'^  The  payment  must  be  made  at  the  place  agreed 
upon  unless  both  parties  consent  to  a  change  of  the  place.^^  In  the  absence  of 
any  agreement  upon  the  subject,  a  debt  is  payable  where  the  creditor  resides,^* 
or  wherever  he  may  be  found ;  and  ordinarily  the  debtor,  in  such  case,  is 
bound  to  seek  the  creditor  to  make  payment  to  liim,^^  provided  the  creditor  is 


Construction  of  agreements  as  to  time  gen- 
erally see  Contracts,  9  Cyc.  608  et  seq. 

Particular  instruments  or  obligations. — 
Agent's  commissions  see  Principal  and 
Agent.  Bills  and  notes  see  Commercial 
Paper,  7  Cyc.  1038.  Compensation  of 
guardian  see  Guardian  and  Ward,  21  Cyc. 
175.  Compensation  to  city  agent  or  employee 
see  Municipal  Corporations.  Dues  and  as- 
sessments in  mutual  benefit  insurance  see 
Mutual  Benefit  Insurance.  Mortgage  debt 
see  Mortgages,  27  Cyc.  1389.  Municipal 
bonds  and  taxes  see  Municipal  Corpora- 
tions. Taxes  see  Taxation.  Wages  see  Mas- 
ter AND  Servant. 

Effect  of  alteration  of  instrument  as  to 
time  of  payment  see  Alterations  of  Instru- 
ments, 2  Cyc.  198. 

Extension  of  time. —  Authority  of  attorney 
to  extend  see  Attorney  and  Client,  4  Cyc. 
945.  Consideration  for  contract  see  Con- 
tracts, 9  Cyc.  338.  Eeleasing  guarantor  see 
Guaranty,  20  Cyc.  1472.  Waiver  of  forfeit- 
ure of  lease  see  Landlord  and  Tenant,  24 
Cyc.  1360.  Waiver  of  maritime  lien  see 
Maritime  Liens,  26  Cyc.  792.  Waiver  of 
mechanic's  lien  see  Mechanics'  Liens,  27 
Cvc.  265.  Waiver  of  right  to  forfeit  insur- 
ance policy  see  Fire  Insurance,  19  Cyc.  798 ; 
Life  Insurance,  25  Cyc.  869. 

Statutory  provisions  as  to  time  for  pay- 
ment of  wages  see  Master  and  Servant,  26 
Cyc.  1027. 

Validity  of  payment  on  Sunday  see  Sunday. 

44.  Columbia  Bank  v.  Hagner,  1  Pet.  (U.  S.) 
455,  7  L.  ed.  219. 

A  debtor  cannot  anticipate  pa5Tnent  of  a 

debt  payable  at  a  future  day  and  bearing  in- 
terest without  the  consent  of  the  creditor. 
Graeme  v.  Adams,  23  Gratt.  (Va.)  225,  14 
Am.  Eep.  130. 

45.  Whittington  v.  Roberts,  4  T.  B.  Mon. 
(Ky.)  173;  Thomas  v.  Elldns,  4  Mart.  (La.) 
376;  Selden  v.  Camp,  95  Va.  527,  28  S.  E. 
877;  Booten  v.  Scheffer,  21  Gratt.  (Va.)  474. 
See  Columbia  Bank  v.  Hagner,  1  Pet.  (U.  S.) 
455,  7  L.  ed.  219. 

46.  Booten  i'.  Scheffer,  21  Gratt.  (Va.) 
474,  holding  that  where  payments  on  a  con- 
tract are  to  be  made  in  a  rapidly  depreciating 
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currency,  such  fact  makes  time  of  the  essence 
of  the  contract;  and  delay  in  making  or  ten- 
dering such  payment,  where  injustice  results, 
will  bar  a  specific  performance.  See,  gen- 
erally. Contracts,  9  Cyc.  604  et  seq. 

47.  California. —  Newhall  v.  Sherman,  124 
Cal.  509,  57  Pac.  387. 

New  York. —  Bradford,  etc.,  JL.  Co.  v.  New 
York,  etc.,  R.  Co.,  123  N.  Y.  316,  25  N.  E. 
499,  11  L.  R.  A.  116. 

Pennsylvania. —  Demarest  v.  McKee,  2 
Grant  248. 

United  States. —  Columbia  Bank  v.  Hagner, 

1  Pet.  455,  7  L.  ed.  219. 

En  gland. ^Ijockwoodi  V.  Tunbridge  Wells 
Local  Bd.,  Cab.  &  E.  289. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  11. 
See  also,  generally.  Contracts,  9  Cyc. 
611. 

48.  See  Actions,  1  Cyc.  743. 

49.  Dunbar  v.  Stickler,  45  Iowa  384. 
What  is  reasonable  time  generally  see  Con- 
tracts, 9  Cyc.  613. 

50.  Virginia  Exch.  Bank  v.  Cookman,  1 
W.  Va.  69. 

51.  Moore  v.  Morris,  20  111.  255. 

52.  Alteration  of  instrument  as  to  place  of 
payment  see  Alterations  of  Instruments, 

2  Cyc.  199. 

Of  mortgage  see  Mortgages,  27  Cyc.  1389. 
Of  municipal  bond  see  Municipal  Corpora- 
tions, 28  Cyc.  1643. 
Of  note  see  Commercial  Paper,  7  Cyc.  605. 
Place  for  making  tender  see  Tender. 

53.  Brownwood  v.  Noel,  (Tex.  Civ.  App. 
1898)  43  S.  W.  890;  Thorn  v.  City  Rice  Mills, 
40  Ch.  D.  357,  58  L.  J.  Ch.  297,  60  L.  T.  Rep. 
N.  S.  359,  37  Wkly.  Rep.  398;  Crawford  v. 
Beard,  14  U.  C.  C.  P.  87. 

54.  Esmay  v.  Gorton,  18  111.  483  (domicile 
or  place  of  business  if  the  creditor  has  one)  ; 
Pomerov  v.  Ainsworth,  22  Barb.  (N.  Y.)  118; 
Stoker  v.  Cogswell,  25  How.  Pr.  (N.  Y.)  267; 
Stewart  v.  Ellice,  2  Paige  (N.  Y.)  604. 

55.  Pomeroy  v.  Ainsworth,  22  Barb.  (N.  Y.) 
118. 

56.  Illinois. —  Esmay  v.  Gorton,  18  111. 
483. 

Kentucky. —  Bain  v.  Wilson,  1  J.  J.  Marshy 
202;  Sanders  v.  Norton,  4  T.  B.  Mon.  464. 
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within  the  state  when  the  payment  is  due."  But  it  has  been  lield  that,  wliere 
payment  is  to  be  made  in  specific  articles  rather  than  money  and  no  place  ie 
fixed,  the  usual  residence  of  the  debtor  is  the  place  for  performance.'^  Where 
the  debt  is  payable  at  one  certain  place  or  another,  payment  must  be  wholly  made 
in  one  place  or  the  other,  and  cannot  be  discharged  by  tlie  payment  of  a  part  at 
each  place.'^  A  refusal  to  receive  payment  offered  at  a  place  other  than  the 
stipulated  place  of  payment,  except  upon  certain  conditions,'  is  an  implied  waiver 
of  the  right  to  have  the  payment  made  in  the  place  agreed  upon.®^ 

2.  Remittance  by  Mail.  A  remittance  by  mail  may  constitute  payment  if 
expressly  or  impliedly  authorized  by  the  creditor  or  such  payment  is  according- 
to  the  usual  course  of  dealing  between  the  parties,"  or  if  the  usage  and  dealings 
with  the  creditor  give  reasonable  grounds  to  believe  that  the  creditor  expected 
the  remittance  to  be  made  by  mail,"^  although  the  creditor  never  receives  it ;  but 
authority  to  remit  by  mail  under  specified  precautionary  observances  does  not 
protect  a  remittance  by  mail  when  such  precautions  are  not  observed,''^  and  a 
mere  general  direction  by  a  creditor  to  his  debtor  to  remit  money  to  lum  does  not 
authorize  a  remittance  by  mail  at  the  risk  of  the  creditor,"*  unless  that  is  the  usual 
course  of  business  and  known  by  the  creditor  to  be  so.''^  A  direction  as  to  a 
single  remittance  does  not  apply  to  future  remittances,^® 

F.  Part  Payment."'''    A  creditor  is  not  obliged,  in  the  absence  of  any  agree- 


'New  York.—  Hale  v.  Patton,  60  N.  Y.  233, 
19  Am.  Rep.  168;  Judd  v.  Ensign,  6  Barb. 
258;  Grussy  v.  Schneider,  50  How.  Pr.  134 
[affirmed  in  55  How.  Pr.  188] ;  Stoker  v. 
Cogswell,  25  How.  Pr.  267. 

Virginia. —  Dandridge  v.  Harris,  1  Wash. 
326,  1  Am.  Dee.  465. 

West  Virginia. —  Galloway  v.  Standard  F. 
Ins.  Co.,  45  W.  Va.  237,  31  S.  E.  969. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  10. 

Compare  also  Chicago,  etc.,  R.  Co.  v.  Sturm, 
174  U.  S.  710,  19  S.  Ct.  797,  43  L.  ed.  1144, 
holding  that  where  a  debt  has  no  special  pro- 
vision in  regard  to  payment  it  is  payable  at 
any  place. 

57.  Hale  v.  Patton,  60  N".  Y.  233,  19  Am. 
Rep.  168;  Galloway  v.  Standard  F.  Ins.  Co., 
45  W.  Va.  237,  31  S.  E.  969. 

58.  Galloway  v.  Smith,  Litt.  Sel.'Cas.  (Ky.) 
132;  Wilmouth  v.  Patton,  2  Bibb  (Ky.)  280; 
Grant  v.  Groshon,  Hard.  (Ky. )  85,  3  Am. 
Dec.  725.  But  see  Hughes  v.  Prewitt,  5  Tex. 
204. 

59.  Parson  v.  Brodley,  1  Ohio  Dec.  (Re- 
print) 128,  2  West.  L.  J.  401. 

60.  Union  Mut.  L.  Ins.  Co.  v.  Union  Mills 
Plaster  Co.,  37  Fed.  280,  3  L.  R.  A.  90,  hold- 
ing creditor  should  signify  purpose  to  de- 
mand exact  fulfilment  of  contract. 

61.  Burr  v.  Sickles,  17  Ark.  428,  65  Am. 
Dec.  437;  Morgan  v.  Richardson,  13  Allen 
(Mass.)  410;  Giirnoy  v.  Howe,  9  Gray  (Mass.) 
404,  09  Am.  Doc.  209;  Hawkins  v.  Rutt,  1 
Peake  N.  P.  186;  Warwicke  v.  Noakes,  1 
Pcake  N.  P.  07,  3  Rev.  Rep.  653.  Sec  also 
WidderB  V.  Gorton,  1  C.  B.  N.  S.  570,  20 
L.  J.  C.  P.  165,  87  E.  C.  L.  570;  Tladwcn  v. 
McndiHMbnl,  2  C.  &  P.  20,  3  L.  J.  C.  P.  0.  S. 
lOH,  ]()  Moore  O.  P.  477,  12  E.  C.  L.  427. 
Jiiit  HOC  I'criiiinglon  7).  CrosHley,  77  Tj.  T.  Rep. 
N.  S.  43,  lioldiiig  that  the  fact  tlmt  tlie  debtor 
had  for  many  ycarH  Hcnt  ch(>cks  ))y  jxist  in 
jiayiiH'.nt  of  goodn  piircliaHvd  waH  inHuHlcieiit 
ifj  Hhow  a  ie(iii(^Ht  by  the  creditor  to  the 
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debtor  for  payment  by  means  of  a  check  sent 
through  the  post  so  as  to  make  the  loss  of  a 
check  during  transmission  by  post  fall  upon 
him. 

Previous  payment  by  mail. —  The  fact  that 
in  a  previous  instance  a  remittance  was 
made  by  mail  and  not  objected  to  is  not 
sufficient  to  prove  authority  to  remit  by  maiL 
Burr  V.  Sickles,  17  Ark.  428,  65  Am.  Dec. 
437. 

When  insufficient. —  Where  currency  is  sent 
in  an  unregistered  letter  before  the  maturity 
of  the  debt  and  before  a  demand  for  payment, 
where  the  creditor  did  not  receive  the  money 
and  the  debtor  was  not  authorized  to  remit 
at  such  time  or  in  such  manner,  there  was 
no  payment.  Gaar  V.  Taylor,  128  Iowa  636,. 
105  N.  W.  125. 

62.  Selman  v.  Dun,  21  Fed.  Cas.  No.  12,648. 

63.  Williams  v.  Carpenter,  30  Ala.  9,  76 
Am.  Dec.  316. 

64.  Burr  v.  Sickles,  17  Ark.  428,  05  Am. 
Dec.  437:  Gross  v.  Criss,  3  Graft.  (Va.)  262. 
Contra,  Buell  v.  Chapin,  99  Mase.  594,  97 
Am.  Dec.  58  (holding  that  an  order  by  mail 
to  an  agent  to  forward  "  a  sum  of  money 
when  collected "  Avarrants  him  in  believing 
that  he  is  authorized  to  transmit  it  in  the 
same  manner)  ;  Townsend  v.  Henry,  9  Rich. 
( S  C )  318 

65.  Morton  v.  Morris,  31  Ga.  378. 

66.  Dodge  v.  Smith,  34  Vt.  178. 

67.  See,  generally.  Accord  and  Satisfac- 
tion, 1  Cyc.  319-334;  Compositions  With 
Ckkdt'tors,'  8  Cyc.  409 ;  Compromise  and  Set- 
tlkmknt,  8  Cyc.  499. 

As  affecting  appellate  jurisdiction  see  Ap- 
PKAi,  ANi)  I'^mioii,  2  Cyc.  27(!. 

As  rebutting  presumption  of  pajnnent  from, 
lapse  of  time  hco  infra,  Vll,  1),  4,  c,  (ii),. 

As  reviving  debt  discharged  in  bankruptcy 
ROC  Bankuuptcy,  6  Cyc.  410  note  93. 
As  taking  case  out  of:    Statute  of  fraud* 
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ment  therefor,  to  accept  partial  payments.*^  But  a  right  reserved  to  pay  all  or 
any  part  of  the  debt  in  certaiti  funds  during  the  current  year  does  not  restrict 
tlie  privilege  of  payment  to  a  single  occasion.^^  A  part  payment  operates  as 
such,  although  returned  after  acceptance.™  A  creditor  cannot  deny  that  he 
received  a  mortgage  in  part  payment  where  he  has  exercised  acts  of  ownership 
over  it.''' 

G.  Conditional  Payment.  If  a  payment  is  made  upon  any  condition,  such 
condition  must  be  accepted  before  it  operates  to  discharge  the  debt.'''^  So  if  the 
condition  upon  which  a  receipt  is  given  is  not  fulfilled  the  transaction  does  not 
operate  as  a  payment.'^^  And  a  payment  upon  condition  is  no  defense  to  an  action 
to  recover  the  debt  where  the  condition  has  not  been  fulfilled."  If  money  is 
advanced  to  the  debtor  by  a  third  person  to  pay  the  debt,  on  the  debtor's  note  on 
which  the  creditor  is  a  surety,  the  payment  is  a  conditional  one,  so  that  if  tlie 
creditor  is  compelled  to  pay  the  note  the  debt  is  not  discharged.''^ 

H.  Estoppel  to  Assert  Illegality  of  Payment.  Tlie  creditor  may  be 
estopped  by  his  acts  to  assert  the  illegality  of  a  payment  in  order  to  enforce  a 
second  payment.'''' 

I.  Fund  From  Which  Payment  to  Be  Made.  The  intention  of  the  parties 
governs  the  question  as  to  the  fund  out  of  which  the  payment  is  to  be  made  where 
there  are  several  funds  applicable  thereto.''^  Where  payment  is  to  be  made  by 
representatives  of  the  debtor,  at  the  direction  of  the  debtor,  out  of  funds  in  their 
hands,  it  will  be  considered  as  paid  out  of  a  fund  over  which  the  debtor  had  con- 
trol I'ather  than  from  a  fund  as  to  which  he  had  relinquished  all  control  to  such 
representatives.''® 

J.  Date  as  of  Which  Credit  to  Be  Given.  "Where  a  payment  is  shown  to 
have  been  made  in  a  certain  year,  but  the  day  and  month  cannot  be  sliown,  credit 
will  be  directed  to  be  given  as  of  the  last  day  of  the  year.''^  And  where,  although 
a  partial  payment  was  refused,  the  creditor  consented  to  receive  the  sum  offered  to 
be  applied  in  payment  when  the  residue  should  be  paid,  and,  on  receiving  such 
sum,  applied  it  to  his  own  use,  the  debtor  was  entitled  to  have  the  money  so  received 
applied  as  a  payment  as  of  the  time  it  was  received  and  used  by  the  creditor.^ 

III.  Form  and  medium. 

A.  Payment  Other  Than  in  Money  —  l.  In  General  —  a.  Agreement  or 

Consent.^'  Payment  can  be  made  other  than  in  money  if  the  contract  so  provides 
or  the  creditor  consents  thereto  or  acquiesces  therein,  but  not  otherwise.®^  For 


see  Fbatjds,  Statute  of,  20  Cyc.  252.  Stat- 
ute of  limitations  see  Limitations  of  Ac- 
tions, 25  Cyc.  1368  et  seq. 

Effect  in  general  see  infra,  IV,  B. 

68.  Wilkinson  v.  Sterne,  9  Mod.  299. 

69.  Stalworth  v.  Blum,  41  Ala.  319. 

70.  Rhodes  v.  Hinckley,  6  Cal.  283. 

71.  Bulen  v.  Burroughs,  53  Mich.  464,  19 
N.  W.  147. 

72.  Thomas  v.  Cross,  7  Exch.  728,  21  L.  J. 
Exch.  251. 

A  conditional  part  payment  by  a  stranger 

must  be  returned  or  accepted  upon  the  terms 
offered.  Grinnan  v.  Piatt,  31  Barb.  (N.  Y.) 
328. 

73.  Perkins  v.  Hodge,  38  Iowa  284.  See 
also  Torry  v.  Hadley,  27  Barb.  (K  Y.)  192. 

74.  Coburn  v.  Hough,  32  111.  344;  Waite 
V.  Vose,  62  Me.  184.  See  also  Torry  v.  Had- 
ley, 27  Barb.  (N.  Y.)  192. 

75.  Johnson  v.  Amarillo  Imp.  Co.,  88  Tex. 
605,  31  S.  W.  503. 

76.  Rogers  f.  Gibbs,  25  La.  Ann.  563. 


77.  See  Voak  v.  National  Inv.  Co.,  51  Minn. 
450,  53  N.  W.  70S. 

78.  Low  V.  Mussey,  36  Vt.  183. 

79.  Byers  v.  Fowler,  14  Ark.  86. 

80.  Toll  V.  Hiller,  11  Paige  (N.  Y.)  228. 

81.  See  also  supra,  I. 

82.  California.—-  Borland  v.  Nevada  Bank, 
99  Cal.  89,  33  Pac.  737,  37  Am.  St.  Rep.  32. 

Delaioare. —  Hart  v.  Hudson,  2  Marv.  283, 
43  Atl.  172,  holding  that  payment  in  intoxi- 
cating liquors  may  be  made  on  an  express 
agreement  that  the  claim  in  question  was.  to 
be  so  paid. 

Indiana. —  Farmers  L.  &  T.  Co.  v.  Canada, 
etc.,  R.  Co.,  127  Ind.  250,  26  N.  E.  784,  11 
L.  R.  A.  740. 

Massachusetts. —  Hayes  v.  Allen,  160  Mass. 
286,  35  N.  E.  852,  39  Am:  St.  Rep.  474. 

Michigan. —  State  Bank  v.  Byrne,  97  Mich. 
178,  56  N.  W.  355,  37  Am.  St.  Rep.  332,  21 
L.  R.  A.  753. 

Oregon. —  Bush  v.  Abrahams,  25  Ore^.  336, 
35  Pac.  1066. 
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instance,  it  is  uniformly  held  that  by  tlie  agreement  or  the  consent  of  the 
creditor,  the  following  may  inter  alia  constitute  a  payment :  Transfer  of  land 
or  buildings; 83  deh very  of  goods  or  other  specilic  articles  ;     rendition  of  serv- 


South  Carolina. — Commercial  Bank  v.  Bobo, 
9  Rich.  31. 

Texas. —  Swearingen  v.  Buckley,  1  Tex. 
Unrep.  Cas.  421,  time  checks. 

Canada. —  Little  v.  Caie,  16  N.  Brunsw 
386. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  17  ef 
seq. 

Presumptions.— In  the  absence  of  proof  to 
the  contrary  it  will  be  presumed  that  a  debt 
is  to  be  paid  in  money.  Fell  v.  H.  Fell  Poul- 
try Co.,  69  N.  J.  Eq.  429,  55  Atl.  236.  Unless 
there  is  some  evidence  tending  to  show  an 
intention  on  the  part  of  the  debtor  to  give, 
and  also  on  the  part  of  the  creditor  to  re- 
ceive, the  property  in  satisfaction  of  the  debt, 
either  in  whole  or  in  part,  the  law  presumes 
that  it  is  given  only  as  a  collateral  security. 
Borland  v.  Nevada  Bank,  99  Cal.  89,  33  Pac. 
737,  37  Am.  St.  Rep.  32. 

Assignment  of  claim  against  third  person. — 
Stone  V.  Miller,  16  Pa.  St.  450;  Hayden  v. 
Johnson,  26  Vt.  768. 

Investment  by  debtor  for  creditor. —  Vason 
V.  Beall,  58  Ga.  500;  Crockett  v.  Sexton,  29 
Graft.  (Va.)  46. 

Where  a  mortgage  which  has  in  fact  been 
paid  is  assigned  to  the  creditor  as  absolute 
payment,  the  creditor  may  nevertheless  sue 
upon  the  original  indebtedness.  Hamilton  v. 
Neel,  7  Watts  (Pa.)  517. 

83.  Fogarty  r.  McArdle,  (Ala.  1892)  11  So. 
19;  Merchants',  etc..  Bank  v.  Coleman,  81 
Ala.  170,  1  So.  123;  Hebard  v.  Reeves,  112 
Mich.  175,  70  N.  W.  418;  Oliver's  Case,  1 
Ashm.  (Pa.)  112.  See  also  Gulfport  Land, 
etc.,  Co.  V.  Ansley,  87  Miss.  648,  40  So.  66; 
Arnold  v.  Crane,  "8  Johns.  (N.  Y.)  79,  fraud 
of  debtor  as  preventing  transfer  from  con- 
stituting a  payment. 

Acceptance. —  An  agreement  that  defendant 
would  sell  and  plaintiff  would  buy  certain 
property,  and  that  a  promissory  note  thereto- 
fore given  by  defendant  to  plaintiff  should  be 
received  in  part  payment  of  the  purchase- 
price,  does  not,  although  such  property  is 
tendered  to  plaintiff,  constitute  a  payment 
of  such  note,  and  therefore  is  no  defense  to 
an  action  thereon.  Playes  v.  Allen,  160  Mass. 
286,  35  N.  E.  852,  39  Am.  St.  Rep.  474. 

A  failure  of  title  cannot  be  set  up  to  avoid 
the  payment,  the  remedy  of  the  vendee  being 
upon  tiie  covenants  in  the  deed.  Van  Riswick 
V.  Wallach,  3  MacArthur  (D.  C.)  388;  ITays 
V.  Smith,  4  111.  427;  Miller  v.  Young,  17  Fed. 
Cas.  No.  9,596,  2  Cranch  C.  C.  53.  But  where 
a  deed  is  accepted  in  ignorance  of  the  fact 
that  it  is  a  nullity  because  there  is  no  such 
property  in  existcincc  such  ns  it  aasuiiios  to 
convey,  there  is  no  payment.  Anderson  v. 
ArmHtead,  09  111.  452. 

Value  determined  by  creditor. —  A  contract 
for  tlio  sale  of  land  was  made  by  debtors  with 
tlieir  creditors,  which  rocilcd  tlmt  tho  credit- 
ors wero  wilhid  a  iciiHoiiiibh^  tiitio  lo  ascer- 
tain tlio  viiliH'  of  the  huiil,  by  pcrHoniil  in- 


spection or  otherwise,  and,  after  the  actual 
cash  value  had  been  so  ascertained,  to  apply 
the  value  of  the  land  as  payment  of  the  debt. 
It  was  held  that  in  the  absence  of  fraud  the 
debtors  were  bound  by  the  value  as  fixed  by 
the  creditors,  and  in  an  action  against  them 
inquiry  need  not  be  made  as  to  what  the 
actual  cash  value  of  the  land  was.  Harvey 
V.  Van  Paten,  87  Iowa  159,  54  N-.  W.  77. 

84.  Florida.— Edgeiton  v.  West,  43  Fla. 
133,  30  So.  797. 

Louisiana. —  Allen  v.  Buisson,  35  La.  Ann. 
108. 

Maine. —  Kneeland  v.  Fuller,  51  Me.  518. 

Michigan. — Bassett  v.  Shepardson,  52  Mich. 
3,  17  N.  W.  217;  Strong  v.  Kennedy,  40  Mich. 
327. 

New  York. —  Palmer  v.  Palmer,  3  Thomps. 
&  C.  440. 

North  Carolina. —  Williams  v.  Whiting,  92 
N.  C.  683. 

Pennsylvania. —  Perit  V.  Pittfield,  5  Rawle 
166,  holding  that  where  merchandise  is 
placed  by  the  debtor  in  his  creditor's  hands, 
it  is  not  to  be  considered  as  payment  in  full, 
unless  that  appears  to  be  the  intention  of 
the  parties. 

Texas. —  Tinsley  v.  Eyon,  9  Tex.  405. 

Vermont. —  Strong  v.  MeConnell,  10  Vt. 
231. 

Wisconsin. —  See  Buckland  v.  Wilson,  28 
Wis.  581. 

England. —  See  Pattison  v.  Belford  Union, 
1  H.  &  N.  523,  3  Jur.  N.  S.  116,  26  L.  J. 
Exch.  115,  5  Wkly.  Rep.  121;  Gurnell  v. 
Gardner,  4  Giffard  626,  9  Jur.  N.  S.  1220,  9 
L.  T.  Rep.  N.  S.  367,  12  Wkly.  Rep.  67,  66 
Eng.  Reprint  857. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  34. 

The  goods  must  be  actually  received  as 
payment  (Locke  v.  Andres,  29  N.  C.  159; 
Oliver's  Case,  1  Ashm.  (Pa.)  112;  Downer 
V.  Sinclair,  15  Vt.  495.  And  see  Crown  Coal, 
etc.,  Co.  V.  Thomas,  177  111.  534,  52  N.  E. 
1042),  or,  by  subsequent  agreement,  be  ap- 
plied as  payment  (Locke  v.  Andres,  supra). 

Right  to  elect. —  Where  the  debt  is  payable 
either  in  money  or  property  at  the  election 
of  the  debtor,  he  may  compel  the  creditor 
to  accept  property  instead  of  money.  Nipp 
V.  Diskey,  81  Ind.  214,  42  Am.  Rep.  124. 

Quality  of  goods  delivered. —  Where  a 
creditor  agrees  to  take  a  certain  quality  of 
oil  in  payment  of  the  debt,  and  a  different 
kind  is  delivered  and  refused,  it  is  not  a  pav- 
ment.  Maute  v.  Gross,  56  Pa.  St.  250,  94 
Am.  Dee.  62. 

Value  of  goods. —  All  payments  made  in 
the  produce  of  the  soil  of  the  country  should 
bo  credited  at  the  current  value  thereof  at 
the  day  of  delivery.  Hall  v.  Williams,  2 
Bay  (S.  C.)  433.  'A  debtor  is  entitled  to 
credit  for  goods  accepted  by  tho  creditor  in 
])ayiuent,  at  its  actual  value,  in  the  absence 
of  an  ngrcoineiit  ns  to  their  value.  Tlindman 
V.  lOdgar,  24  Orcg.  581,  17  Pnc.  802. 
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ices  ;  the  debtor's  acceptance  of  an  order  drawn  by  the  creditor  xipon  the  debtor 
in  favor  of  a  third  person  ;  ^'^  the  assignment  of  a  claim  against  a  third  person ;  ^' 


Where  contract  so  provides. —  Buxton  v. 
Debiocht,  95  Mo.  App.  599,  U9  S.  W.  616; 
Howe  V.  Carpenter,  53  Barb.  (N.  Y.)  382, 
holding  tliat  goods  cannot  be  appropriated 
before  the  debt  is  due.  A  promise  to  pay  a 
certain  sum  in  tlie  wares  of  a  particular 
trade  must  be  understood  to  mean  sueli  ar- 
ticles as  are  entire,  and  of  the  kind  and 
fashion  in  ordinary  use;  and  not  such  as  are 
antiquated  and  unsalable.  Dennett  v.  Short, 
7  lAIe.  150,  20  Am.  Dec.  356.  Where  defend- 
ant sold  plaintiff  shares  of  the  stock  of  a  cer- 
tain company,  for  which  he  was  to  be  paid 
in  goods,  fraudulently  representing  the  com- 
pany to  be  solvent,  and  plaintiffs  executed 
their  notes  or  agreements  to  deliver  the 
goods  at  a  future  period,  and  afterward  de- 
livered them,  on  discovering  the  insolvency  of 
the  company,  plaintiffs  were  entitled  to  re- 
cover for  the  goods,  as  the  fraud  vitiated  the 
contract  as  to  the  payment.  Pierce  v.  Drake, 
15  Johns.  (N.  Y.)  475.  Where  A  sells  land 
to  B,  to  receive  payment  in  casli  and  certifi- 
cates of  discharge  in  tlie  army,  estimated  at 
a  certain  value,  whicli  certificates  are  as- 
signed to  A,  and  the  certificates  are  of  no 
value,  he  may  treat  them  as  no  payment, 
and  sue  for  the  original  consideration,  quo 
ad  hoc  those  certificates.  Taft  v.  Wildman, 
15  Ohio  123.  Where  a  party  to  a  barter  is 
bound  to  future  payment  of  goods,  payment 
is  not  completed  until  the  goods  tendered  are 
expressly  or  impliedly  accepted  by  the  obligee. 
Jenkins  v.  Mapes,  53  Ohio  St.  110,  41  N.  E. 
137.  But  where  the  drawer  of  notes  payable 
in  grain,  to  be  delivered  at  liis  mill  at  a  fixed 
price  at  their  maturity,  set  apart  a  sufficient 
quantity  to  meet  the  demand,  it  was  held  that 
the  property  in  the  grain  was  changed,  and 
tlie  notes  paid.  Zinn  v.  Rowley,  4  Pa.  St. 
169.  Where  rent  is  payable  in  corn,  its  value 
is  to  be  estimated  at  the  market  price  of  the 
corn  at  the  time  and  place  of  payment.  Gil- 
breath  V.  Dilday,  152  111.  207,  38  N.  E.  572. 
Where,  after  a  note  payable  in  cotton  became 
due,  the  maker  delivered  some  of  the  cotton, 
tlie  credit  to  be  given  should  be  based  on  the 
quantity,  without  regard  to  the  fact  that  the 
price  of  cotton  had  risen  since  the  time  when 
it  should  have  been  delivered  under  the  con- 
tract.   Clark  V.  Minor,  73  Ga.  590. 

Retaking  on  execution  against  debtor. — 
Where  the  goods,  after  delivery  to  the 
creditor,  are  seized  on  execution  against  the 
debtor,  and  it  is  decided  that  the  property 
is  subject  to  execution  against  him,  and 
thereafter  tlie  debtor  pays  off  the  execution 
and  obtains  tlie  goods,  but  does  not  redeliver 
them  to  the  creditor,  such  facts  do  not  show 
a  pavment.  Sherwood  v.  Elslow,  5  Ind. 
218. 

Merchantable  condition. — Wliere  goods  were 
to  be  received  in  payment  if  delivered  in 
niercliantable  order,  to  be  sold  by  the  creditor, 
and  the  surplus  refunded  to  the  debtor,  ac- 
ceptance by  the  creditor  of  the  goods,  although 
not  in  good  merchantable  condition,  operated 
as  a  discharge  of  the  debt  pro  tanto.  Win- 


cliester,  etc.,  Mfg.  Co.  v.  Funge,  109  U.  S.  651, 
3  S.  Ct.  436,  27  L.  ed.  1064. 

Proceeds  of  goods. —  Where  the  parties 
agreed  tiiat  the  creditor  should  send  flour 
belonging  to  the  debtor  to  be  sold,  and  the 
proceeds  should  be  applied- on  the  debt,  and 
the  person  who  sold  the  flour  failed  before 
remitting  tlie  proceeds  to  the  creditor,  there 
was  no  payment  and  tlie  loss  fell  on  the 
debtor.  Harpers  v.  Patton,  1  Leigh  (Va.) 
306. 

Dation  en  paiement. —  Payment  otlier  than 
in  money  is  termed  in  Louisiana  dation  en 
paiement.  Tliere  must  be  a  delivery  (Quey- 
rouze  V.  Thibodeaux,  30  La.  Ann.  1114;  Wil- 
son V.  Smith,  12  La.  375 ;  Durnford  v.  ]3rook, 
3  Mart.  (La.)  222,  269)  and  a  fixed  price 
(Barremore  v.  Bradford,  10  La.  149)  ;  but 
it  need  not  be  by  authentic  act  (McNeely  v. 
McNeely,  1  Mart.  N.  S.  (La.)  646;  McGuire 
V.  Amelung,  12  Mart.  (La.)  649). 

Value  of  goods. —  In  determining  whether  a 
transfer  of  certain  property  was  in  payment 
or  merely  as  security,  the  amount  and  value 
of  tlie  property  is  a  materiai  consideration. 
Burlington  Nat.  State  Bank  v.  Delahaye,  82 
Iowa  34,  47  N.  W.  999. 

Estoppel. —  But  a  debtor  cannot  claim  pay- 
ment was  made  in  personal  property  other 
than  money  where  he  thereafter  sold  and  de- 
livered the  property  to  another  person.  Blake 
V.  Morrisson,  33  Miss.  123. 

85.  Eoss  V.  Crane,  74  Iowa  375,  37  N.  W, 
959;  Moore  v.  Stadden,  Wright  (Ohio)  88; 
Stanley  v.  Turner,  68  Vt.  315,  35  Atl.  321; 
Mclntyre  v.  Corss,  18  Vt.  451;  Allen  v.  Wall, 
7  Wash.  316,  35  Pac.  65.  See  also  Fitzhugh 
V.  Fitzhugh,  11  Gratt.  (Va.)  210. 

But  an  agreement  between  the  debtor  and 
the  creditor  and  a  third  person  that  the  lat- 
ter will  pay  the  debt  in  services  at  a  future 
day  is  executory  and  does  not  of  itself  operate 
as  a  payment.    Weeks  V.  Elliott,  33  Me.  488. 

If  there  is  no  agreement  to  that  effect,  the 
value  of  the  services  cannot  be  considered  as 
a  pavment.  Sanford  v.  Clark,  29  Conn.  457; 
Milei  V.  Ogden,  54  Wis.  573,  12  N.  W.  81. 

Boarding  creditor. —  White  v.  Toles,  7  Ala. 
569.  If  full  performance  is  prevented  by  the 
death  of  the  creditor,  it  amounts  to  a  pay- 
ment pro  tanto.  Patrick  v.  Petty,  83  Ala. 
420,  3  So.  779. 

86.  King  V.  Kelley,  51  Pa.  St.  36.  But  see 
McCormaek  v.  Phillips,  4  Dak.  506,  34  N.  W. 
39. 

But  a  conditional  acceptance  by  the  debtor 
of  an  order  on  him  in  favor  of  a  third  person 
does  not  operate  as  a  payment,  especially 
where  it  is  afterward  given  up  to  the  debtor 
by  such  third  person  unpaid.  Bassett  v.  San- 
born, 9  Oush.  (Mass.)  58. 

87.  Willard  v.  Germer,  1  Sandf.  (N.  Y.); 
50. 

Claim  in  litigation. —  Where  the  debtor 
transfers  to  the  creditor  the  right  to  moneys 
for  which  a  suit  has  been  brought  it  consti- 
tutes a  payment  as  soon  as  the  money  is  col- 
lected in  pursuance  of  the  judgment  by  the 
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transfer  of  debits  or  credits  by  the  parties  or  their  representatives  or  the  appli- 
cation  of  deposits  or  funds  of  the  debtor  in  the  hands  of  tlie  creditor  or  his  repre- 
sentative;^^ application  of  mutual  indebtedness;^^  investment  by  debtor  for 


officer.  Crawford  v.  Woody,  63  N.  C.  100 
(holding  that  a  tender  of  the  amount  by  the 
debtor  was  not  necessary  to  make  it  amount 
to  a  payment)  ;  lioke  v.  Carter,  34  N.  C.  324. 

Completion  of  transfer. —  There  is  no  pay- 
ment where  the  debtor  does  not  do  that  wliich 
is  necessary  to  transfer  the  claim  to  the 
creditor.    Coy  v.  De  Witt,  19  Mo.  322. 

Policy  of  insurance. —  Brunswick  v.  Birken- 
teuel,  83  111.  413.  But  life  insurance  taken 
out  by  a  debtor  in  favor  of  a  near  relative, 
the  creditor,  without  the  knowledge  of  the 
creditor,  and  for  less  than  half  the  debt,  will 
te  considered  as  a  gift  rather  than  a  partial 
payment.  Kendrick's  Estate,  3  Pa.  Dist.  402. 
Legacy  as  gift  see  Wills. 

88.  Alabama. —  Wilkinson  v.  Bradley,  54 
Ala.  677;  Shaw  v.  Decatur  Branch  Bank,  16 
Ala.  708.    See  Moore  v.  Meyer,  57  Ala.  20. 

California. —  White  v.  Costigan,  138  Cal. 
664,  72  Pac.  178.  Compare  Cook  v.  Davis,  22 
Cal.  157. 

Indiana. —  Shryer  v.  Morgan,  77  Ind.  479. 

Iowa. —  Royce  v.  Barrager,  116  Iowa  671, 
88  N.  W.  940. 

Louisiana. —  Keane  v.  Branden,  12  La.  Ann. 
20. 

Maine. —  Stackpole  v.  Keay,  45  Me.  297. 
Massachusetts. —  Hill  v.  Fuller,  188  Mass. 
195,  74  N.  E.  361.    See  Greenough  v.  Walker, 

5  Mass.  214. 

Minnesota. —  Randall  v.  Eichhorn,  80  Minn. 
344,  83  N.  W.  154;;  Hare  v.  Bailey,  73  Minn. 
409,  76  N.  W.  213;  Congregational  Ministers 
Gen.  Convention  v.  Torkelson,  73  Minn.  401, 
76  N.  W.  215. 

Nebraska. —  Hughes  v.  Kellogg,  3  Nebr. 
186. 

Ne^o  York. — Weedsport  Bank  v.  Park  Bank, 
2  Rob.  418  [affirmed  in  4  Abb.  Dec.  545,  2 
Keyes  561]. 

Wisconsin. —  ISTational  Cash  Register  Co.  v. 
Bonneville,  119  Wis.  222,  96  N.  W.  558; 
Zinns  Mfg.  Co.  v.  Mendelson,  89  Wis.  133, 
61  N.  W.  302. 

England.— Gillurd  V.  Wise,  5  B.  &  C.  134, 
7  D.  &  R.  523,  4  L.  J.  K.  B.  ©.  S.  88,  29  Rev. 
Rep.  190,  11  E.  C.  L.  399;  Eyles  v.  Ellis,  4 
Bing.  112,  5  L.  J.  C.  P.  0.  S.  110,  12  Moore 
a  P.  306,  13  E.  C.  L.  425 ;  Bolton  v.  Reichard, 
1  Esp.  106,  6  T.  R.  139;  Proctor  v.  Brain,  7 
L.  J,  C.  P.  0.  S.  66,  2  M.  &  P.  284,  17  E.  C.  L. 
628.    Sec  Wharton  v.  Walker,  4  B.  &  C.  163, 

6  D.  &  R.  288,  3  L.  J.  K.  B.  O.  S.  183,  10 
E.  C.  L.  527;  Brown  v.  Kewley,  2  B.  &  P. 
518. 

See  30  Cent.  Dig.  tit.  "Payment,"  S  30. 

Wheje  there  are  mutual  accounts,  the 
credits  on  one  side  are  aj)])lio(l  to  the  extin- 
gtiishnicnt  of  debits  on  the  other,  as  pay- 
mentH  iiitontionnlly  made  tlicrcoii,  aiul  not 
as  the  set-ofr  of  duo  independent  del)t  against 
another.    Siinford  v.  Chirk,  29  Conn.  457. 

Application  of  deposits  in  bank. —  Wliore 
the  delitor  had  ordered  liis  bunkers  io  iriiiis- 
fer  the  innount  of  a  payment,  from  bin  own 
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money  on  deposit,  to  the  credit  of  the  cred- 
itor, and  the  transfer  had  actually  been  made, 
and  the  creditor  had  given  a  receipt,  and  ap- 
plied the  amount  on  the  subscription,  there 
was  a  payment.  In  re  Rochester,  etc.,  R.  Co., 
110  N.  Y.  119,  17  N.  E.  G78.  But  payment 
of  money  into  a  banking  house  to  be  placed  to 
the  credit  of  another,  upon  a  condition,  the 
money  in  the  meantime  to  stand  in  the  bank- 
ers' books  in  the  name  of  the  party  paying  it 
in,  is  at  his  risk,  and  the  loss  is  his,  if  the 
bankers  fail  before  the  condition  is  complied 
with,  although  the  other  party  had  written 
to  desire  it  to  be  paid  in  generally.  Calley 
V.  Short,  Jac.  631,  4  Eng.  Ch.  631,  37  Eng. 
Reprint  989.  And  see  Pedder  v.  Watt,  2 
Chit.  619,  18  E.  C.  L.  815.  But  see  Smith  v. 
Ferrand,  7  B.  &  C.  19,  9  D.  &  R.  803,  5  L.  J. 
K.  B.  0.  S.  355,  14  E.  C.  L.  19.  Where  one 
having  an  account  with  a  bank  deposits  in 
the  bank  a  receipt  for  a  debt  due  him  by  a 
corporation,  whose  treasurer  is  also  presi- 
dent of  the  bank,  without  receiving  any 
money,  a  credit  of  the  amount  of  the  debt 
to  such  person  by  the  bank,  at  the  instance 
of  the  president,  without  knowledge  or  con- 
sent of  the  depositor,  will  not  constitute  a 
payment  of  the  debt,  although  such  depositor 
may,  not  knowing  the  state  of  his  account 
with  the  bank,  have  drawn  a  portion  of  the 
amount  so  credited.  Bedford  Belt  R.  Co.  v. 
Burke,  13  Ind.  App.  35,  41  N.  E.  70. 

Credit  of  proceeds  of  sale  of  goods. —  When 
goods  are  sold  and  delivered  by  the  maker  of 
a  promissory  note  to  the  holder  thereof  and 
their  value  credited  by  the  latter,  the  trans- 
action amounts  in  law  to  a  payment  pro 
tanto.  Binder  v.  Cronkhite,  34  N.  Brunsw. 
498. 

89.  Massachusetts. —  Breck  v.  Barney,  183 
Mass.  133,  66  N.  E.  643. 

New  Jersey. —  Clark  v.  Mershon,  2  N.  J.  L. 
70. 

New  York. —  Taylor  v.  Bernard,  71  Hun 
207,  24  N.  Y.  Suppl.  525  [affirmed  in  144 
N.  Y.  654,  39  N.  E.  494]. 

Verm07it. —  Churchill  v.  Bowman,  39  Vt, 
518. 

Virginia. —  Braxton  v.  Gregory,  Wythe  73. 

Wisconsin. —  Buttrick  v.  Roy,  72  Wis.  164, 
39  N.  W.  345. 

England.-— Smith  v.  Winter,  12  C.  B.  487, 
16  Jur.  908,  21  L.  J.  C.  P.  158,  74  E.  C.  L. 
487. 

Canada.— Trnax  v.  Dixon,  17  Ont.  366; 
Y'oung  V.  Taylor,  25  U.  C.  Q.  B.  583. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  31. 

Concurrent  acts. —  But  the  general  rule  is 
that  mutual  indebtedness  does  not  extinguish 
llio  respeetivo,  debts  Avilhout  the  consent  of 
the  parties  and  tlio  a])])lieation  of  them  to 
each  other  by  their  concurrent  acts.  Stan- 
wood  r.  Smii'h,  3  Til.  Ajjp.  647;  Post  r.  Car- 
malt,  2  Walts  &  S.  (Pa.)  70,  37  Am.  Dee. 
'1S4;  Seiizinger  r.  Alspaeh,  2  Pa.  Cas.  350,  4 
All.  203;  Blair  r.  White,  01  Vt.  110,  17  Atl. 
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creditor;^"  the  acceptance  of  a  third  person  as  the  debtor  or  the  creation  of 
an  annuitj.^^ 

b.  Order  on  Third  Person  For  Money  or  Goods.  An  order  drawn  by  the 
debtor  upon  a  third  person  in  favor  of  the  creditor  for  the  payment  of  money  or 
goods  is  not  a  payment  of  the  debt  unless  such  order  has  been  actually  paid,^^  or 
accepted  by  the  creditor  as  a  discharge  of  the  debt^w  tanto^'^  It  is  not  enough 
that  the  creditor  accepts  the  order  unless  he  accepts  it  as  a  payment."^  On  the 
other  hand,  if  the  order  is  accepted  by  the  creditor  as  payment/®  or  is  actually 
paid  to  the  creditor,^^  or  if  the  creditor  agreed  to  accept  such  order  when  the 
debt  was  created,^^  the  debt  is  extinguished  pro  tanto.  At  any  event,  where  due 
diligence  is  not  used  in  collecting  or  enforcing  the  accepted  order,  whereby  the 
claim  is  lost,  the  order  is  deemed  a  payment.^^ 

c.  Collateral  Security  or  Obligation  of  Higher  Nature.^  Of  course,  where 
one  security  is  accepted  by  the  creditor  in  satisfaction  of  another,  the  debt  evi- 
denced by  the  latter  is  discharged.^    But  the  mere  taking  a  security  as  collateral 


49;  Notman  V.  Crooks,  10  U.  C.  Q.  B.  105. 
See  also  Wadlington  v.  Gary,  7  Sm.  &  M. 
(Miss.)  522;  Brundage  v.  Port  Chester,  102 
N.  Y.  494,  7  N.  E.  398;  Hill  v.  Southland, 
1  Wash.  (Va.)  128. 

90.  Colton  V.  Dunham,  2  Paige  (N.  Y.) 
267. 

91.  Timberlake  v.  Baylor,  2  A.  K.  Marsh. 
(Ky.)  618.  See  also  Shryer  v.  Morgan,  77 
Ind.  479.  But  see  Sampson  v.  Fox,  109  Ala. 
662,  19  So.  896,  55  Am.  St.  Rep.  950.  See, 
generally.  Novation. 

But  a  substitution  of  debtors  is  of  no  effect 
unless  the  creditor  assents  thereto.  Strain  v. 
Gourdin,  23  Fed.  Cas.  No.  13,521,  2  Woods 
380.  See  also  Wright  v.  Storrs,  32  N.  Y. 
691;  Snowden  v.  Estelle,  (Tex.  1890)  13 
S.  W.  970,  holding  that  in  the  absence  of 
an  express  agreement  that  the  grantor  of 
land  under  a  verbal  sale  would  accept  as  pay- 
ment a  claim  which  the  grantee  had  against 
her  husband  for  money  loaned,  the  mere 
agreement  that  the  husband  would  and 
should  so  pay  it  is  not  a  payment  of  the 
purchase-money. 

92.  Northern  Cent.  R.  Co.  v.  Bering,  93 
Md.  164,  48  Atl.  461. 

93.  Hoar  v.  Clute,  15  Johns.  (N.  Y.)  224; 
Printems  v.  Helfried,  1  Nott  &  M.  (S.  C.) 
187;  McNeil  v.  McCamley,  6  Tex.  163. 

94.  California. —  Smith  v.  Harper,  5  Cal. 
329. 

Connecticut. —  Hall  v.  Appel,  67  Conn.  585, 
35  All.  524. 

loira. —  Porter  v.  Walker,  1  Iowa  456; 
Humphreys  v.  Humphreys,  Morr.  359. 

Maine. —  See  Jose  v.  Baker,  37  Me.  465. 

Maryland. —  Haines  v.  Pearce,  41  Md.  221 ; 
Morgan  v.  Bitzcnberger,  3  Gill  350;  Geiser 
V.  Kershner,  4  Gill  &  J.  305,  23  Am.  Dec. 
566. 

Mississippi. —  Wadlington  v.  Covert,  51 
Miss.  631. 

Neio  York. —  Hoar  v.  Clute,  15  Johns.  224. 

North  Carolina. —  Wait  v.  Williams,  77 
N.  C.  270;  Nissen  v.  Tucker,  46  N.  C.  176. 

8oiith  Carolina: —  Commercial  Bank  v. 
Bobo,  9  Rich.  31;  Printems  v.  Helfried,  1 
Nott  &  M.  187. 

Texas. —  McNeil  v.  McCamley,  6  Tex.  163. 

Vermont. —  Tracy  v.  Pearl,  20  Vt.  162. 


United  States. —  Virginia  v.  Turner,  28  Fed, 
Cas.  No.  16,970,  1  Cranch  C.  C.  261. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  22. 

Conditional  acceptance. —  An  order  from  de- 
fendant on  third  persons,  who  accept  it  con- 
ditionally, to  pay  plaintiffs  the  amount 
agreed  on  under  a  contract,  does  not  operate 
as  a  payment.  Lupton  v.  Freeman,  82  Mich. 
638,  46  N.  W.  1042.  And  a  judgment  is  not 
released  by  an  acceptance  by  the  judgment 
creditor  of  an  order,  with  the  agreement  that 
the  judgment  will  be  satisfied  when  the  order 
is  paid.  Goodrich  v.  Barney,  2  Vt.  422.  See 
Proctor  V.  Mather,  3  B.  Mon.  (Ky.)  353. 

95.  Williams  v.  Costello,  95  Ala.  592,  11 
So.  9. 

96.  Alabama. —  Moore  v.  Briggs,  15  Ala. 
24;  Harrison  V.  Hicks,  1  Port.  423,  27  Am: 
Dec.  638. 

Connecticut. —  Wilton  v.  Weston,  48  Conn. 
325. 

Iowa. —  Farwell  v.  Salpaugh,  32  Iowa  582. 

Kentucky. —  Palmateer  v.  Gatewood,  4  J.  J. 
Marsh.  503. 

Massachusetts. —  Govern  v.  Littlefield,  13 
Allen  127  note;  Spooner  v.  Rowland,  4  Allen 
485. 

Missouri. —  Rice  v.  Dudley,  34  Mo.  App, 
383. 

Tennessee. —  Anderson  v.  Hunter,  11  Heisk. 
491. 

Vermont. —  Holmes  v.  Laraway,  64  Vt.  175, 
23  Atl  762 

See  39  Cent.  Dig.  tit.  "Payment,"  §  22. 

But  see  J.  Weller  Co.  v.  Gordon,  24  Ohio 
Cir.  Ct.  407. 

97.  Tuckerman  v.  Sleeper,  9  Cush.  (Mass.) 
177.  See  Chapman  v.  Coffin,  14  Gray  (Mass.) 
454,  holding  that  an  order  for  goods,  not 
payable  in  money,  nor  accepted,  is  payment 
only  of  the  amount  actually  received  upon  it. 

98.  Besley  v.  Dumas,  6  111.  App.  291. 

99.  Gilpin  v.  Lewis  County,  13  Ky.  L. 
Rep.  733;  Turner  v.  Rabb,  4  Mart.  (La.) 
330 ;  Briggs  v.  Parsons,  39  Mich.  400 ;  Henry 
V.  Donnaghy,  Add.  (Pa.)  39. 

1.  Bill  or  note  as  payment  see  infra,  III, 
A,  2. 

2.  Fidelity  Ins.,  etc.,  Co.  t\  Shenandoah 
Valley  R.  Co.,  86  Va.  1,  9  S.  E.  759,  19  Am. 
St.  Rep.  858. 
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for  a  preexisting  debt  does  not  discharge  the  debt  unless  it  is  paid  or  the  debtor 
is  injured  bj  the  laches  of  the  creditor.^  And  a  bond  will  be  presumed  to  have 
been  given  as  collateral  security/  so  that  it  does  not  constitute  payment,''  except 
where  accepted  as  such.''  A  debt  is  not  extinguished  by  the  mere  acceptance  of 
an  obligation  of  equal  or  lower  dignity     but  a  specialty  or  other  higher  security,' 


3.  Indiana. —  Dugan  v.  Sprague,  2  Ind.  600. 
Massachusetts. —  Barkwell    v.    Swan,  69 

Miss.  907,  13  So.  809. 

New  Hampshire. —  Whitcher  v.  Dexter,  61 
N.  H.  91;  Kenniston  v.  Avery,  10  N.  H. 
117. 

Neio  York. —  Day  v.  Leal,  14  Johns.  404. 

Pennsylvania. —  Kemmerer's  Appeal,  102 
Pa.  St.  558. 

South  Carolina. —  Prescott  v.  Hubbell,  1 
McCord  94. 

Vermont. —  Dickinson  V.  King,  28  Vt.  378, 
holding  that  the  taking  of  a  note  as  collateral 
does  not  discharge  the  debt,  although  dis- 
counted, and  judgment  rendered  upon  it  for 
the  indorsee  against  the  maker,  if  the  judg- 
ment remains  unsatisfied,  and  the  creditor 
has  otherwise  provided  for  the  indorsee. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  28. 

Collaterals  in  hands  of  ofiScer. —  When  col- 
laterals are  put  into  the  hands  of  a  commis- 
sioner of  the  court  by  the  debtor,  to  be  col- 
lected and  applied  to  the  payment  of  a  debt 
due  the  commissioner,  the  collaterals  will  not 
be  a  payment  on  the  debt  until  they  are  col- 
lected. Blair  v.  Core,  20  W.  Va.  265 ;  Wiley 
V.  Mahood,  10  W.  Va.  206. 

Where  a  transfer  of  land,  although  abso- 
lute in  form,  is  taken  as  collateral  security 
the  debt  is  not  thereby  paid.  Mead  v.  Ste- 
vens, 22  111.  App.  298;  Danaher  v.  Hodgkins, 
25  N.  Y.  App.  Div.  6,  49  K  Y.  Suppl.  58. 
See  also  Woodman  v.  Woodman,  3  Me.  350. 
But  see  Pales  v.  Reynolds,  14  Me.  89,  in 
which  state  transaction  is  not  regarded  as  a 
mortgage. 

An  assignment  of  an  interest  in  a  judgment 

to  a  creditor,  although  intended  as  a  pay- 
ment, merely  creates  a  security  and  does  not 
extinguish  the  liability.  Hanks  v.  Harris,  29 
Ark.  323.    And  see  Judgments,  23  Cyc.  418. 

4.  Pearce  v.  Wallace,  1  Harr.  &  J.  (Md.) 
48;  Abrams  v.  Musgrove,  12  Pa.  St.  292; 
Hoge  V.  Vintroux,  21  W.  Va.  1;  Sayre  v. 
King,  17  W.  Va.  562. 

Return  to  assignor. —  Bonds,  assigned  to  be 
applied  to  the  discliargc  of  a  debt  for  which 
a  suit  is  brouglit,  cannot  be  considered  as 
payment,  although  thoy  are  not  returned  to 
the  assignor,  it  being  proved  that  the  con- 
sideration of  the  honcl.s  had  failed,  and  tliat 
they  liad  Ijecn  acknowledged  by  the  assignor 
to  be  of  no  value.  Wilson  v.  ilurst,  30  Fed. 
Cas.  No.  17,809,  Pet.  C.  0.  441. 

5.  fJoviugton  i\  Clark,  5  J.  J.  Marsh.  (Ky.) 
59;  Coulter  «.  Kaiglin,  30  N.  J.  L.  98;  Ilogc 
V.  Vintroux,  21  W.  Va.  1. 

6.  Cox  r.  Heed,  27  111.  434;  Hill  v.  Fuller, 
IHH  MiiHs.  195,  7i  N.  K.  301;  SniiUiernian  v. 
Kidil,  36  N.  C.  86;  Miiir  v.  Ceigcr,  17  Fed. 
Cmh.  No.  0,902,  1  Crunch  C.  C.  323.  See  also 
John  If.  Miiliiikcn  Co.  v.  Pcllcl  rcini,  93  N.  Y. 
Am).  Div.  420,  87  N.  Y.  Suppl.  737. 

7.  l/c-  )),   Kontiiiiie,  10  AIu.  755,  44  Am. 
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Dec.  505;  Owen  v.  Hall,  70  Md.  97,  16  Atl. 
376;  Morrison  v.  Welty,  18  Md.  169;  Yate.s  v. 
Donaldson,  5  Md.  389,  61  Am.  Dec.  283; 
Clopper  V.  Union  Bank,  7  Harr.  &  J.  (Md.) 
92,  10  Am.  Dec.  294;  Bowers  v.  State,  7  Harr. 
&  J.  (Md.)  32;  Williamson  v.  Andrew,  4 
Harr.  &  M.  (Md.)  482  (holding  that  a  mort- 
gage does  not  extinguish  a  debt  due  on  a 
bond)  ;  Phelps  v.  Johnson,  8  Johns.  (N.  Y.) 
54;  Hart  v.  Boiler,  15  Serg.  &  R.  (Pa.)  162, 
16  Am.  Dec.  536.  See  also  The  Betsy  and 
Rhoda,  3  Fed.  Gas.  No.  1,366,  2  Ware  117. 

No  mere  change  in  the  form  of  the  evi- 
dence of  a  debt  secured  by  mortgage,  deed 
of  trust,  or  vendor's  lien  will  operate  to  dis- 
charge the  debt,  unless  so  intended  by  the 
parties.  Fidelity  Ins.,  etc.,  Co.  v.  Shenan- 
doah Valley  R.  Co.,  86  Va.  1,  9  S.  E.  759,  19 
Am.  St.  Rep.  858. 

8.  Lee  v.  Green,  83  Ala.  491,  3  So.  785; 
Lee  V.  Fontaine,  10  Ala.  755,  44  Am.  Dec. 
505;  Davidson  v.  Kelly,  1  Md.  492;  State 
Bank  v.  Tesson,  1  Mo.  617;  Mills  v.  Starr,  2 
Bailey  (S.  C.)  359.  See  also  Isler  v.  Baker, 
6  Humphr.  (Tenn.)  85. 

Different  parties  and  different  sum. —  But  a 
higher  security  for  a  debt  given  by  different 
parties  for  a  different  sum  will,  in  the  ab- 
sence of  proof  of  the  intention  of  the  parties, 
be  presumed  to  have  been  accepted  as  col- 
lateral security,  and  not  in  satisfaction  of 
the  debt.  Mcintyre  v.  Kennedy,  29  Pa.  St. 
448. 

A  specialty  executed  by  one  or  more  part- 
ners, but  not  by  all,  for  the  payment  of  a 
partnership  debt,  is  an  extinguishment  of 
such  debt.  Williams  v.  Hodgson,  2  Harr.  &  J. 
(Md.)  474,  3  Am.  Dec.  563;  Clark  v.  Lin- 
deke,  44  Minn.  112,  46  N.  W.  326;  Tom  v. 
Goodrich,  2  Johns.  (N.  Y.)  213;  Clement  v. 
Brush,  3  Johns.  Cas.  (N.  Y.)  180;  Chalmers 
V.  Turnipseed,  21  S.  C.  126.  But  see  Nichol- 
son V.  Leavitt,  4  Sandf.  (N.  Y.)  252  {.re- 
versed on  other  grounds  in  6  N.  Y.  510,  57 
Am.  Dec.  199]  (holding  that  a  simple  con- 
tract partnership  debt  is  not  extinguished  by 
the  creditor's  taking  a  higher  security  for  it 
from  an  individual  partner  unless  there  is 
positive  proof  that  it  was  accepted  by  the 
creditor  in  full  satisfaction  of  the  existing 
debt)  ;  IToskinson  r.  Eliot,  62  Pa.  St.  393 
(holding  that  a  sealed  note  in  the  name  of 
the  firm,  made  by  one  partner,  is  not  a  satl.s- 
factioii  of  the  firm  debt,  unless  accepted  as 
the  individual  note  of  the  partner)  ;  Cham- 
liorlain  v.  Madden,  7  Rich.  (S.  C.)  395  (hold- 
ing that  the  sealed  individual  note  of  an 
ostensible  partner  does  not  extinguish  the 
original  cause  of  action  ns  against  a  dormant 
])Mrin(>r,  whoso  coniu>clion  as  piutnor  was 
unknown  io  the  cv(>(lH()r  at  the  time  ilie  note 
Mas  exoculed)  ;  Fleming  v.  Tjawhorn,  Dudley 
(S.  C. )  360.  Where  a  ])Mrlncr  execules  a 
nolo  under  seal  for  a  debt  of  the  firm  without 
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such  as  a  bond,^  given  to  the  creditor  by  tlie  debtor  otherwise  than  as  collateral 
security,  constitutes  a  payment  wliere  the  original  indebtedness  was  of  lower 
dignity,  provided  the  intention  of  the  parties  was  not  otherwise.^"  This  rule  does 
not  apply,  however,  wliere  the  bond  of  a  third  person  is  transferred,  in  which 
case  the  presumption  is  that  it  was  received  as  collateral  security."  Where  the 
security  transferred  in  payment  of  a  debt  was  at  that  time  worthless,  of  which 
fact  neither  party  had  knowledge,  the  transfer  does  not  discharge  the  debt.^^ 

d.  Application  of  CoUatepal  Seeurity.  Payment  to  the  creditor  of  collateral 
held  as  security  for  the  debt,  or  a  sale  of  it  and  the  appropriation  of  the  proceeds 
hy  the  creditor,  operates  as  a  satisfaction  of  the  debt ;  and  where  the  amount 
i-eceived  is  less  than  the  debt  it  will  be  considered  as  satisfaction  pro  tanto}^  So 
where  the  creditor  transfers  the  security  he  will  be  presumed  to  have  substituted 
it  for  the  debt ;  and  if  the  creditor  converts  the  security  so  as  to  be  unable  to 
deliver  it  when  the  debtor  is  willing  to  pay,  the  amount  thereof  must  he  credited 
upon  the  debt.^"  On  the  other  hand,  if  the  security  is  not  collected  or  converted, 
although  the  creditor  could  have  realized  upon  it,  there  is  no  payment.^'' 

e.  Municipal  Securities.  In  the  absence  of  a  statute  to  the  contrary or  an 
agreement  therefor, municipal  warrants  or  like  securities  do  not  constitute  a 


authority  from  the  other  partners,  the  part- 
nership debt  is  extinguished  and  it  becomes 
the  individual  debt  of  the  partner.  Brozee  v. 
Poyntz,  3  B.  Mon.  (Ky.)  178;  Calk  v.  Orear, 
2  B.  Mon.  (Ky.)  420;  Horton  v.  Child,  15 
N.   C.   460;    Waugh   v.   Carriger,    1  Yerg. 

(Tenn. )    31;   Nunnely  v.  Doherty,  1  Yerg. 

(Tenn.)  26. 

A  note  under  seal  operates  as  a  payment. 
Davidson  v.  Kelly,  1  Md.  492. 

Giving  of  a  note,  with  a  waiver  of  exemp- 
tions, for  the  amount  of  an  open  account, 
raises  the  presumption  of  payment  inasmuch 
as  the  waiver  of  exemptions  is  an  agreement 
independent  of  and  in  addition  to  the  origi- 
nal promise  and  is  a  higher  security,  or 
better  assurance  of  payment,  and  more  bene- 
ficial to  the  creditor  than  a  book-account  or 
debt  of  like  nature.  Lee  v.  Green,  83  Ala. 
491,  3  So.  785. 

9.  State  Bank  v.  Tesson,  1  Mo.  617. 
Bond  of  partner. —  The  creditor  of  a  firm 

who  takes  a  bond  and  mortgage  from  one  of 
"the  partners  thereby  extinguishes  his  demand 
against  the  firm.    Baxter  v.  Bell,  19  Hun 

(N.  Y. )  367  [.reversed  on  other  grounds  in  86 
N.   Y.    195] ;    Averill  v.   Loucks,   6  Barb. 

(N.  Y.)  19.  Compare  ISTiday  v.  Harvey,  9 
Graft.  (Va.)  454.  Contra,  Pierce  v.  Cameron, 
7  Rich.  (S.  C.)  114;  Dickinson  v.  Legare,  1 
Desauss.  Eq.  (S.  C.)  537;  Jordan  v.  Miller, 
75  Va.  442. 

10.  Nelson  v.  Musgrave,  10  Mo.  648;  Pel- 
zer  V.  Steadman,  22  S.  C.  279;  Adger  v. 
Pringle,  11  S.  C.  527;  Graves  v.  Allen,  66 
Tex.  589,  2  S.  W.  "^92.  But  see  Costner  v. 
Fisher,  104  N.  C.  392,  10  S.  E.  526;  Jones  v. 
Johnson,  3  Watts  &  S.  (Pa.)  276,  38  Am: 
Dec.  760,  holding  that  an  agreement,  however 
explicit,  will  not  prevent  a  promissory  note 
from  merging  in  a  bond  given  for  the  same 
debt  for  the  same  debtor. 

11.  Cumming  v.  Hackley,  8  Johns.  (N.  Y.) 
202. 

12.  Roberts  v.  Fisher,  43  N.  Y.  159,  3  Am. 
Rep.  680;  Walrath  v.  Abbott,  75  Hun  (N.  Y.) 
445,  27  N.  Y.  Suppl.  529. 


13.  Illinois. —  Post  v.  Union  Nat.  Bank, 
159  ni.  421,  42  N.  E.  976. 

Indiana. —  Farnsley  v.  Anderson  Foundry, 
etc.,  Works,  90  Ind.  120;  Reeves  v.  Plough, 

41  Ind.  204. 

Massachusetts. —  Hunt  v.  Nevers,  15  Pick. 
500,  26  Am.  Dec.  616. 

Michigan. —  Carpenter  v.  Osborn,  107  Mich. 
304,  65  N.  W.  222. 

New  Hampshire. —  King  v.  Hutchins,  28 
N.  H.  561. 

Neic  York. —  Duden  v.  Waitzfelder,  16  Hun 
337;  Prouty  v.  Eaton,  41  Barb.  409;  Bell  v. 
Weir,  5  Silv.  Sup.  230,  8  N.  Y.  Suppl.  661. 

North  Carolina. —  Dismukes  v.  Wright,  20 
N.  C.  74. 

Pennsylvania. —  Sitgreaves  v.  Farmers',  etc.. 
Bank,  49  Pa.  St.  359. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  32. 

If  a  creditor  having  two  demands  against  a 
debtor,  and  holding  a  third  person's  note  as 
security  for  one  and  a  pledge  of  property  as 
security  for  both,  sells  the  pledge  for  enough 
to  pay  both,  it  is  a  satisfaction  of  both. 
Strong  V.  Wooster,  6  Vt.  536. 

14.  Levy  v.  Chicago  Nat.  Bank,  158  111.  88, 

42  N.  E.  129,  30  L.  R.  A.  380;  Tiner  v.  Mail- 
lot, 6  La.  Ann.  534;  Favrot  v.  Allain,  6  La. 
Ann.  428;  Hancock  v.  Franklin  Ins.  Co.,  114 
Mass.  155;  Sellwood  v.  Gray,  11  Oreg.  534,  5 
Pac.  196. 

15.  Cocke  V.  Chaney,  14  Ala.  65;  Hawks  v, 
Hinchcliff,  17  Barb..  (N.  Y.)  492. 

16.  Ashton's  Appeal,  73  Pa.  St.  153. 

17.  Stebbins  v.  Kellogg,  5  Conn.  265; 
Wharton  v.  Lavender,  14  Lea  (Tenn.)  178. 
See  also  Fullerton  v.  Mobley,  (Pa.  1888)  15 
Atl.  856. 

18.  Fagan  v.  Stillwell,  19  Ark.  282;  State 
V.  Dickinson,  12  Sm.  &  M.  (Miss.)  579. 

Statutes. —  An  act  providing  that  city  war- 
rants shall  be  receivable  for  all  debts  due  the 
corporation  does  not  apply  where  the  obliga- 
tion expresses  that  it  is  to  be  paid  in  United 
States  currency.  Helena  v.  Turner,  36  Ark. 
577. 

19.  Shipman  v.  District  of  Columbia,  119 
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valid  tender  or  payment,^  unless  accepted  as  payment/^  and  even  when  accepted 
the  debt  is  not  paid  where  the  securities  are  in  fact  invalid.^^ 

f.  Certificates  of  Deposit  or  of  Indebtedness.  A  certificate  of  deposit  trans- 
ferred by  a  debtor  to  his  creditor  does  not  constitute  payment  in  the  absence  of 
an  express  agreement  to  receive  it  as  such.^''  But  by  agreement,^  or  by  accepting 
them  as  payment,^''  or  receiving  tliem  and  then  selling  them  to  a  third  person,'^  a 
debt  may  be  paid  by  a  transfer  of  certificates  of  indebtedness. 

2.  Payment  by  Bills  or  Notes  —  a.  General  Rule.^  In  the  absence  of  an  agree- 
ment between  the  parties  that  it  is  to  be  received  as  payment,^  the  common-law 


U.  S.  148,  7  S.  Ct.  134,  30  L.  ed.  337,  holding 
that  where  a  board  of  public  works  paid  for 
work  done  under  a  contract  in  bonds,  the 
payment  will  be  taken  as  cash  payment  of  the 
amount  of  their  face  value,  although  the 
bonds  were  below  par. 

20.  Bemis  v.  State,  3  Fla.  12;  Perry  v. 
Colquitt,  63  Ga.  311;  Dubuque  v.  Miller,  11 
Iowa  583;  Rogers  v.  Shelburne,  42  Vt.  550. 
See  also  Russell  v.  Bristol,  50  Conn.  221. 

21.  Arkansas. —  Pugh  v.  Little  Rock,  35 
Ark.  75. 

/ZZtwois.— Ralston  v.  Wood,  15  111.  159,  58 
Am.  Dec.  604. 

Indiana. —  Grant  v.  Monticello  School  Town, 
71  Ind.  58. 

Louisiana. —  See  King  v.  New  Orleans,  14 
La.  Ann.  389. 

Nebraska. —  Pasewalk  v.  Bollman,  29  Nebr. 
519,  45  N.  W.  780,  26  Am.  St.  Rep.  399. 

New  York.—  Wise  v.  Chase,  44  N.  Y.  337. 

Vermont. —  Dalrymple  v.  Whitingham,  26 
Vt.  345. 

Virginia. —  Kidwell  v.  Baltimore,  etc.,  R. 
Co.,  11  Gratt.  676. 

United  States. —  HoUeman  v.  Dewey,  12 
Fed.  Cas.  No.  6,007,  2  Hughes  341. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  53. 

Application  at  par  value. —  Payments  made 
in  public  securities,  upon  a  note  given  for 
public  securities,  apply  according  to  their 
value  when  made.  Thatcher  v.  Prentice,  2 
Root  (Conn.)  20. 

22.  Hussey  v.  Sibley,  66  Me.  192,  22  Am. 
Rep.  557;  Catlin  v.  Munn,  37  Hun  (N.  Y.) 
23.  But  see  State  v.  Abramson,  57  Ark.  142, 
20  S.  W.  1084,  where  delay  in  returning 
forged  securities  was  prejudicial,  and  it  was 
held  that  no  recovery  of  the  amount  of  the 
debt  was  permissible  after  the  acceptance  of 
such  securities. 

23.  Tx;ake  r.  Brown,  43  111.  372;  Huse  v. 
McDanicl,  33  Iowa  406;  Gallagher  v.  Ruffing, 
118  Wis.  284,  95  N.  W.  117;  Downey  v. 
Hicks,  14  How.  (U.  S.)  240,  14  L.  cd.  404. 
See  also  Gordon  v.  Strange,  1  Exch.  477,  11 
Jur.  101!),  post-ollice  order. 

24.  Miinn  v.  Curtis,  0  Rob.  (N.  Y.)  128. 

25.  (Jibbous  r.  U.  S.,  2  Ct.  CI.  421. 
Where  accepted  and  deposited  in  the  bank 

which  issued  it  fo  the  credit  of  the  purty  nc- 
ccpliiig  if,,  llio  1  raiiHacl  ion  in  ('(]uivaletit  to  a 
cash  viiK^iit.  IIiirriKon  v.  Lcgoro,  109  Iowa 
6)8,  HO  N.  W.  070. 

26.  Loonoy  v.  DiHirici,  of  Columbia,  113 
TI.  S.  25H,  fi's.  Cf,.  -1(13,  28  T>,  ed.  974. 

27.  Payment  of  bill  or  note  by  new  bill  or 
note  Hcc  ("oMMKiiciAi.  J'ai'ku,  7  (!yc.  1011. 
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Acceptance  as  suspending  creditor's  remedy 

until  maturity  of  note  see  Actions,  1  Cyc. 
743. 

28.  Alalama. —  Lewis  v.  Dillard,  66  Ala.  1; 
Myatts  V.  Bell,  41  Ala.  222;  Pickling  v. 
Brewer,  38  Ala.  685. 

California. —  Steinhart  v.  D.  0.  Mills  &  Co. 
Nat.  Bank,  94  Cal.  362,  29  Pac.  717,  28  Am. 
St.  Rep.  132;  Higgins  v.  Wortell,  18  Cal. 
330. 

Connecticut. —  Clark  v.  Savage,  20  Conn. 
258. 

Georgia. —  Wylly  v.  Collins,  9  Ga.  223. 

Illinois.— Hoodless  v.  Reid,  112  111.  105.  1 
N.  E.  118;  Archibald  v.  Argall,  53  III.  307; 
Stone  V.  Evangelical  Lutheran  St.  Paul's 
Church,  92  111.  App.  77;  Chicago  Sanitary 
Dist.  V.  Phoenix  Powder  Mfg.  Co.,  79  111.  App. 
36;  Medley  v.  Specker,  58  111.  App.  157. 

Kansas. — •  Webb  v.  Republic  Nat.  Bank,  67 
Kan.  62,  72  Pac.  520;  Bradbury  v.  Van  Pelt, 

4  Kan.  App.  571,  45  Pac.  1105. 
Kentucky. —  Calk  v.  Orear,  2  B.  Mon.  420. 
Massachusetts. —  Watkins  v.  Hill,  8  Pick. 

522. 

Michigan. —  Gardner  v.  Gorham,  1  Dougl. 
507. 

3Iississippi. —  Buckingham  v.  Walker,  48 
Miss.  609. 

Missouri. —  The  Charlotte  v.  Hammond,  9 
Mo.  59,  43  Am.  Dec.  536 ;  Howard  v.  Shirley, 
75  Mo.  App.  150;  Commiskey  v.  McPike,  20 
Mo.  App.  82. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  Burns, 
61  Nebr.  793,  86  N.  W.  483;  Young  v.  Hibbs, 

5  Nebr.  433. 

New  Jersey. —  Joslin  vi  Giese,  59  N.  J.  L. 
130,  36  Atl.  680;  Pry  v.  Patterson,  49  N.  J.  L. 
612,  10  Atl.  390;  Coxe  v.  Hankinson,  1 
N.  J.  L.  99. 

New  York. —  Elwood  v.  Deifendorf,  5  Barb. 
398 ;  Higby  v.  New  York,  etc.,  R.  Co.,  3  Bosw. 
497;  Darnall  v.  Morehouse,  36  How.  Pr.  511 
[reversed  on  other  grounds  in  45  N.  Y.  64] ; 
Reed  v.  Van  Ostrand,  1  Wend.  424,  19  Am. 
Dec.  529;  Raymond  ■(;.  Merchant,  3  Cow.  147; 
Tobey  Barber,  5  Johps.  68,  4  Am.  Dec. 
320;  Herring  v.  Sanger,  3  Johns.  Cas.  71; 
Lovett  V.  Dimond,  4  Edw.  22. 

Ohio.— J.  Weller  Co.  v.  Gordon,  24  Ohio 
Cir.  Ct.  407;  Price  r.  Coblitz,  21  Ohio  Cir. 
Ct.  732,  12  Ohio  Cir.  Dw.  34. 

J'ciinsi/lvnnia. —  Pliili\(lel])liia  r.  Neill,  etc., 
Sav.,  etc.,  Co.,  211  I'a.  St.  353,  60  Atl.  1033. 

Rhode  Island. —  Niglitingule  r.  Chafec,  11 
R.  I.  609,  23  Am.  Ro)).  531. 

»S'f)i(//i  Carolina. —  Costelo  V.  Cavo,  2  Hill 
528,  27  Am.  Doc.  404. 
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rule  wliich  prevails  in  England  and  lias  been  adopted  "without  question  in  nearly 
all  of  the  states  in  this  country  is  that  a  draft  or  bill  of  exchange,^^  acceptance,^ 


Tennessee. —  Kennel  v.  Muncey,  Peck  273. 

rea;as.— Terry  v.  Dale,  27  Tex.  Civ.  App.  1, 
65  S.  W.  51,  396. 

Vermont.— Street  v.  Hall,  29  Vt.  1G5. 

Tirginia. —  Morriss  v.  Harveys,  75-  Va.  726 ; 
McGu'ire  v.  Gadsby,  3  Call  234. 

West  Virginia. —  Cushwa  i".  Improvement, 
etc..  Assoc..  (1898)  32  S.  E.  259;  Hess  v. 
Dille,  23  W.  Va.  90;  Bantz  r.  Basnett,  12 
W.  Va.  772;  Feamster  v.  \Yithrow,  12  W.  Va. 
611;  Dunlap  v.  Shanklin,  10  W.  Va.  662; 
Poole  r.  Rice,  9  W.  Va.  73. 

United  States, —  Peter  v.  Beverly,  10  Pet. 
532,  9  L.  ed.  522;  Atlas  Steamship  Co.  v. 
Colombian  Land  Co.,  102  Fed.  358,  42  C.  C.  A. 
398 ;  Lawrence  v.  Morrisania  Steam-Boat  Co., 
12  Fed.  850;  Baker  v.  Draper,  2  Fed.  Cas. 
No.  766,  1  Cliff.  420;  Maze  v.  Miller,  16  Fed. 
Cas.  No.  9,362,  1  Wash.  328;  Moore  v.  New- 
bury, 17  Fed.  Cas.  No.  9,772,  6  McLean  472, 
Newb.  Adm.  49;  Pisher  v.  Tlie  Frolic,  20 
Fed.  Cas.  No.  11,856,  1  Woods  92. 

England. —  Sayer  r.  Wagstaff,  5  Beav.  415, 
3  Jur.  1083,  13  L.  J.  Ch.  161,  49  Eng.  Re- 
print 639  [affirmed  in  14  L.  J.  Ch.  116]  ;  Tem- 
pest r.  Ord,  1  Madd.  89,  56  Eng.  Reprint  35 ; 
Owenson  v.  Morse,  7  T.  R.  64. 

Canada. —  See  Mitchell  v.  McGaffey,  6 
Grant  Ch.  (U.  C.)  361. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  63. 

Notes  received  by  an  attorney  in  discharge 
of  a  claim  in  his  hands  for  collection  are  not 
a  pavment.  Kenny  v.  Hazeltine,  6  Humphr. 
(Tenn.)  62. 

The  acceptance  of  a  note  "  for,"  or  "  on  ac- 
count of,"  or  "  in  payment  of,"  an  existing 
debt,  in  the  absence  of  an  express  agreement 
or  understanding  that  it  is  taken  in  absolute 
satisfaction  or  discharge  of  the  debt,  will  be 
deemed  to  be  a  conditional  payment  only. 
Combination  Steel,  etc.,  Co.  v.  St.  Paul  City 
R.  Co.,  47  Minn.  207,  49  N.  W.  744. 

Tender. —  Tender  of  good  notes  at  the  date 
when  a  debt  is  due,  as  payment,  is  not  a 
compliance  with  the  terms  of  a  contract  re- 
quiring payment  on  certain  specified  dates 
with  satisfactory  security.  Little  v.  Hobbs, 
34  Me.  357. 

29.  Alahama. —  McCrary  r.  Carrington,  35 
Ala.  698. 

Arkansas. —  De  Yampert  V.  Brown,  28  Ark. 
166. 

Colorado. —  Edwards  v.  Harvey,  2  Colo. 
App.  109,  29  Pae.  1024. 

Connecticut. —  Davidson  f.  Bridgeport  Bor- 
ough, 8  Conn.  472. 

Georgia . —  Kinard  v.  Svlvester  First  Nat. 
Bank,  125  Ga.  228,  53  Sl  E.  1018,  114  Am. 
St.  Rep.  201;  Flannerv  i'.  Harley,  117  Ga. 
483,  43  S.  E.  765;  Kirkland  v.  Dryfus,  103 
Ga.  127,  29  S.  E.  612;  Weaver  v.  Nixon,  69 
Ga.  699;  Johnson  v.  Mechanics',  etc.,  Bank,  25 
Ga.  643. 

ZZHwois.— Thayer  r.  Peek,  93  111.  357; 
Hodgen  v.  Latham,  33  111.  344. 

'S'elraslca. —  National  L.  Ins.  Co.  V.  Goble, 
61  Nebr.  5,  70  N.  W.  503. 


Neio  York. — Thomas  v.  W^estchester  County, 
115  N.  Y.  47,  21  N.  E.  674,  4  L.  R.  A.  477; 
IToldsworth  v.  De  Belaunzaran,  106  N.  Y. 
119,  12  N.  E.  615;  Fairport  Union  Free 
School  Bd.  of  Education  v.  Fonda,  77  N.  Y. 
350;  Smith  v.  Miller,  6  Rob.  413  [affirmed  in 
43  N.  Y.  171,  3  Am.  Rep.  690]  ;  Hammond  v. 
Christie,  5  Rob.  160;  Hilton  Bridge  Constr. 
Co.  V.  Foster,  26  Misc.  338,  57  N.  Y.  Suppl. 
140  [affirmed  in  42  N.  Y.  App.  Div.  630,  59 
N.  Y.  Suppl.  1106];  Smith  v.  Miller,  6  Abb. 
Pr.  N.  S.  234 ;  Murray  r.  Gouverneur,  2  Johns. 
Cas.  438,  1  Am.  Dee.  177. 

North  Carolina. —  Virginia-Carolina  Chemi- 
cal Co.  V.  McNair,  139  N.  C.  326,  51  S.  E. 
949. 

Rhode  Island. —  Sweet  v.  James,  2  R.  1. 
270. 

Tennessee. —  Southworth  v.  Thompson,  10 
Heisk.  10. 

United  States. —  Anderson  v.  Brown,  1  Fed. 
Cas.  No.  355;  Gallagher  v.  Roberts,  9  Fed. 
Cas.  No.  5,195,  2  Wash.  191. 

England.— In  re  Romer,  [1893]  2  Q.  B.  286, 
62  L.  J.  Q.  B.  610,  69  L.  T.  Rep.  N.  S.  547, 
4  Reports  486,  42  Wkly.  Rep.  51;  Hadley  v. 
Hadley,  [1898]  2  Ch.  680,  67  L.  J.  Ch.  694, 
79  L.  T.  Rep.  N.  S.  299,  47  Wkly.  Rep.  238; 
Burden 'f.  Halton,  4  Bing.  454,  13  E.  C.  L. 
585,  3  C.  &  P.  174,  14  E.  C.  L.  511,  6  L.  J. 
C.  P.  0.  S.  61,  1  M.  &  P.  223;  Bottomley  v. 
Nuttall,  5  C.  B.  N.  S.  122,  5  Jur.  N.  S.  315, 
28  L.  J.  C.  P.  110,  94  E.  C.  L.  122;  Leake  v. 
Young,  5  E.  &  B.  955,  2  Jur.  N.  S.  516,  25 
L.  J.  Q.  B.  266,  4  Wkly.  Rep.  282,  85  E.  C.  L. 
955;  Grant  v.  Mills,  2  Ves.  &  B.  306,  13  Rev. 
Rep.  101,  35  Eng.  Reprint  335;  Ex  p.  Black- 
bume,  10  Ves.  Jr.  206,  7  Rev.  Rep.  389,  32 
Eng.  Reprint  823 ;  Tapley  v.  Martens,  8  T.  R. 
451.  Compare  Maxwell  v.  Deare,  8  Moore 
P.  C.  363,  14  Eng.  Reprint  138. 

Canada. —  Cameron  v.  Knapp,  7  U.  C.  C.  P. 
502. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  70. 

Compare  Davis  v.  McPherson,  (Miss.  1887) 
1  So.  100;  Mehlberg  v.  Tisher,  24  Wis.  607. 
But  see  Thornton  v.  Spotswood,  1  Wash.  (Va;) 
142. 

Request  of  creditor. —  Where,  by  request,  a 
bank  draft  is  purchased  and  remitted,  and 
the  bank  drawing  the  bill  fails  before  it  can 
be  presented,  the  draft  constitutes  a  payment. 
Underwriters'  Wrecking  Co.  v.  Board  of 
Underwriters,  35  La.  Ann.  803. 

The  indorsement  of  a  draft  by  the  debtor 
of  itself  shows  that  the  creditor  did  not  take 
it  at  his  own  risk  as  payment.  Darnall  v. 
Morehouse,  36  How.  Pr.  (N.  Y.)  511  [re- 
versed on  other  grounds  in  45  N.  Y.  64]. 

30.  Connecticut. —  Dougal  v.  Cowles,  5  Day 
511. 

Georgia. —  Stewart  Paper  Mfg.  Co.  v.  Rau, 
92  Ga.  511,  17  S.  E.  748. 

Louisiana. — See  Laeey  v.  Hall,  6  La.  Ann.  1. 

Maryland. —  Harness  v.  Chesapeake,  etc.. 
Canal  Co.,  1  Md.  Ch.  248. 

Michigan. —  Marinette  Iron  Works  Co.  v. 
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Cody,  108  Mich.  381,  66  N.  W.  334;  Midland 
State  Bank  v.  Byrne,  97  Mich.  178,  .56  N.  W. 
355,  37  Am.  St.  Rep.  332,  21  L.  R.  A.  753. 

Missouri. —  Grube  v.  Stille,  61  Mo.  473. 

England. —  In  re  London,  etc.,  Banking  Co., 
34  Beav.  332,  11  Jur.  N.  S.  316,  34  L.  J.  Ch. 
418,  12  L.  T.  Rep.  N.  S.  45,  13  Wkly.  Rep. 
446,  55  Eng.  Reprint  663;  Simon  v.  Lloyd, 
2  C.  M.  &  R.  187,  3  Dowl.  P.  C.  813,  4  L.  J. 
Exch.  195. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  70. 

31.  Illinois. — Bradford  v.  Neill,  etc.,  Constr. 
Co.,  76  111.  App.  488. 

Kentucky. — Trimble  v.  Lewis,  65  S.  W.  117, 
23  Ky.  L.  Rep.  1244. 

Nehraska. — Colby  V.  Maw,  1  Nebr.  (Unoff.) 
478,  95  N.  W.  677,  holding  that  it  is  imma- 
terial that  a  receipt  is  given  reciting  that  the 
order  is  taken  as  payment  in  full.  See  also 
Chicago,  etc.,  R.  Co.  v.  Burns,  61  Nebr.  793, 
86  N.  W.  483. 

South  Dakota. —  Estey  v.  Birnbaum,  9 
S.  D.  174,  68  N.  W.  290. 

Wisconsin. —  Cliver  v.  Heil,  '95  Wis.  364,  70 
N.  W.  346. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  70. 

32.  Alabama. —  Lane,  etc.,  Co.  v.  Jones,  79 
Ala.  156;  Keel  v.  Larkin,  72  Ala.  493;  Mar- 
shall V.  Marshall,  42  Ala.  149;  Mooring  v. 
Mobile  Marine  Dock,  etc.,  Co.,  27  Ma.  254. 
See  also  Allen  v.  Caldwell,  (1906)  42  So.  855. 

Arkansas. —  Pendergrass  v.  Hellman,  50 
Ark.  261,  7  S.  W.  132;  Brugman  v.  McGuire, 
32  Ark.  733. 

California. —  Grangers'  Bank  v.  Shuey, 
(1898)  55  Pac.  682;  Brown  v.  Cronise,  21 
Cal.  386;  Smith  f.  Owens,  21  Cal.  11. 

Connecticut. —  Bill  v.  Porter,  9  Conn.  23. 

Florida.— Maj  v.  Gamble,  14  Fla.  467. 

Georgia. —  A.  P.  Brantley  Co.  v.  Lee,  109 
Ga.  478,  34  S.  E.  574;  Hall's  Self -Feeding 
Cotton  Gin  Co.  v.  Black,  71  Ga.  450. 

Illinois.—  Petefish  v.  Watkins,  124  111.  384, 
16  N.  E.  248;  Schumacher  v.  Edward  P.  Allis 
Co.,  70  111.  App.  556.  Compare  Smalley  v. 
Edey,  19  111.  207. 

Iowa. —  Vogel  v.  Wadsworth,  48  Iowa  28 ; 
McLaren  v.  Hall,  26  Iowa  297. 

Kansas. —  McCoy  v.  Hazlett,  14  Kan.  430. 

Kentucky. —  Proctor  v.  Mather,  3  B.  Mon. 
353;  Crenshaw  v.  Duff,  103  S.  W.  287,  31  Ky. 
L.  Rep.  773. 

Louisiana. —  Pattison  v.  His  Creditors,  9 
La.  Ann.  228. 

Maryland. —  Morgan  v.  Bitzenberger,  3  Gill 
350;  Glenn  v.  Smith,  2  Gill  &  J.  493,  20  Am. 
Dec.  452 ;  Pataj)sco  Ins.  Co.  v.  Smith,  6  Harr. 
&  J.  106.  14  Am.  Dec.  268. 

Masmchusctls. —  Vancleef  v.  Therasson,  3 
Pick.  12,  decided  under  law  of  New  York. 

Missouri. —  Wilc.H  v.  Koljinson,  80  Mo.  47; 
Riggs  V.  Goodrich,  74  Mo.  108;  Schneider  v. 
Meyer,  56  Mo.  475;  Block  v.  Dornian,  51  Mo. 
31;  lIolmcH  v.  LykiiiH,  50  Mo.  399;  Howard 
V.  Jom<;m,  33  Mo.  583;  CilizenH'  Bank  ('.  Car- 
Hon,  32  Mo.  191  ;  McMiirray  v.  Taylor,  30  Mo. 
21(3,  77  Am.  Dec.  Oil  ;  The  Charlotte  v.  Ham- 
mond, 0  Mo.  50,  43  Am.  Doc.  530;  Berkshiro 

[III,  A,  2,  a] 


V.  Hoover,  92  Mo.  App.  349 ;  Bertiaux  v. 
Dillon,  20  Mo.  App.  603. 

'Nebraska. —  Young  v.  Hibbs,  5  Nebr.  433. 

Vev)  Hampsldre. —  Woodward  v.  Holmes, 
67  N.  H.  494,  41  Atl.  72;  Coburn  v.  Odell,  30 
N.  H.  540;  Smith  v.  Smith,  27  N.  H.  244. 

New  Jersey. —  Sayre  v.  Sayre,  3  N.  J.  L. 
1034;  Swain  v.  Frazier,  35  N.  J.  Eq.  326; 
Corrigan  v.  Trenton'  Delaware  Falls  Co-,  7 
N.  J.  Eq.  489. 

Neio  York. —  Feldman  v.  Beier,  78  N.  Y. 
293 ;  Jagger  Iron  Co.  v.  Walker,  76  N.  Y.  521 ; 
Winsted  Bank  v.  Webb,  39  N.  Y.  325,  100  Am. 
Dee.  435 ;  Hoar  v.  Union  Mut.  L.  Ins.  Co.,  118 
N.  Y.  App.  Div.  416,  103  N.  Y.  Suppl.  1059; 
St.  Albans  Beef  Co.  v.  Aldridge,  112  N.  Y. 
App.  Div.  803,  99  N.  Y.  Suppl.  398 ;  Hubbard 
V.  Looschen,  9  N.  Y.  App.  Div.  032,  41  N.  Y. 
Suppl.  580;  Hilderbrandt  v.  Fallot,  46  Misc. 
615,  92  N.  Y.  Suppl.  804;  Tompkins  v.  Tomp- 
kins, 34  N.  Y.  Suppl.  1032;  Mott  v.  Cook,  10 
N.  Y.  St.  590;  Lewis  v.  Lozee,  3  Wend.  79; 
Reed  v.  Van  Ostrand,  1  Wend.  424,  19  Am. 
Dec.  529;  Porter  v.  Talcott,  1  Cow.  359; 
Muldon  V.  Whitlock,  1  Cow.  290,  13  Am.  Dec. 
533;  Putnam  v.  Lewis,  8  Johns.  389;  Hoi- 
brook  V.  Champlin,  Hoffm.  148. 

North  Carolina. —  Walke  v.  Moodv,  65  N.  C. 
599. 

Ohio. —  Merrick  v.  Boury,  4  Ohio  St.  60; 
Victoria  Bldg.  Assoc.  No.  2  v.  Kelsey,  8  Ohio 
Dec.  (Reprint)  123,  11  Cine.  L.  Bui.  38. 

Oregon. —  Johnston  v.  Barrills,  27  Oreg. 
251,  41  Pac.  656,  50  Am.  St.  Rep.  717. 

Pennsylvania. —  Lesser  v.  Lehman,  2  Lack. 
Leg.  N.  100.  See  also  Leighty  v.  Susque- 
hanna, etc..  Turnpike  Co.,  14  Serg.  &  R.  434. 

Rhode  Island. —  Sweet  v.  James,  2  R.  I. 
270. 

South  Ca/rolina. —  Watson  v.  Owens,  1  Rich. 
Ill;  Chastain  v.  Johnson,  2  Bailey  574; 
Bryce  v.  Bowers,  11  Rich.  Eq.  41. 

Texas. — McGuire  v.  Bidwell,  64  Tex.  43- 
But  see  Rawles  v.  Perkey,  50  Tex.  311,  holding 
that  a  negotiable  note  made  by  a  purchaser 
of  land,  subject  to  a  vendor's  Uen,  is  such  a 
payment  as  will  entitle  him  to  be  protected 
against  the  lien. 

Virginia. —  Wright  v.  Smith,  81  Va.  777. 

West  Virginia. —  Hornbrooks  v.  Lucas,  24 
W.  Va.  493,  49  Am.  Rep.  277;  Sayre  v.  King, 
17  W.  Va.  562. 

Wisconsin. —  Nash  v.  Meggett,  89  Wis.  486, 
61  N.  W.  283;  Matteson  v.  Ellsworth,  33  Wis. 
488,  14  Am.  Rep.  760;  Eastman  v.  Porter,  14 
Wis.  39;  Blunt  V.  Walker,  11  Wis.  334,  78 
Am.  Dec.  709. 

United  Slates. —  Lvman  v.  U.  S.  Bank,  12 
How.  225,  13  L.  ed.  965 ;  U.  S.  Bank  (•.  Daniel, 
12  Pot.  32,  9  L.  ed.  989;  Lawrence  U.  S., 
71  Fed.  228;  In  rc  Ouimottc,  18  Fed.  Cas. 
No.  10,622,  1  Sawv.  47;  Weed  v.  Snow,  29 
1''e(l.  Cas.  No.  17,347,  3  McLean  265. 

li]n<!l(iud.—  Vriw.  r.  Price,  4  D.  &  L.  637,  10 
1j.  J.  Exch.  99,  10  M.  &  W.  232. 

Canada. —  Nordhoinier  V.  Robinson,  2  Ont. 
App.  305. 

See  30  Cent.  Dig.  tit.  "  Payment,"  §  70. 
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ment  of  the  original  deinand.  And  the  same  rule  applies  to  the  bill,  note,  order, 
or  acceptance  of  a  third  person  given  by  the  debtor  to  the  creditor. 

b.  Minority  Rule.    In  Indiana,  Maine,  Massachusetts,  and  Yermont  the  rule 


Higher  form  of  security. —  A  promissory 
note  may  constitute  a  payment  of  the  original 
debt  because  of  provisions  therein  waiving 
exemptions  wliieh  make  it  a  higher  security. 
Lee  r.  Green,  83  Ala.  491,  3  So.  785.  But  it 
has  been  held  that  the  giving  of  a  promissory 
note  for  an  open  account,  while  it  merges  the 
account  in  the  higher  form  of  security,  does 
not  deprive  the  creditor  of  his  rights  as  to 
the  original  cause  of  action.  Hoodless  v. 
Eeid,  112  111.  105,  1  N.  E.  118.  See,  gener- 
ally, supra,  III,  A,  1,  c. 

Note  payable  to  third  person. —  Where  a 
vendee's  note  for  the  purchase-price  of  land 
was  made  payable  to  a  third  person,  by  direc- 
tion of  the  grantor,  and  was  not  delivered 
to  the  payee,  but  was  retained  by  the  grantor, 
it  would  not  operate  as  a  payment  of  the  pur- 
chase-price.   Hughes  V.  Isreal,  73  Mo.  538. 

Note  payable  in  Confederate  money. — 
Where  a  note  payable  in  Confederate  money 
is  given  for  the  agreed  price  of  property,  the 
original  liability  is  merged  into  the  special 
obligation  to  pay  in  Confederate  money,  and 
a  recovery  can  be  had  only  upon  the  note. 
Stroud  r.  Rankin,  2  Baxt.  (Tenn.)  74. 

Note  to  assignee  of  partnership. —  Where  a 
debt  due  to  a  firm  is  assigned  to  one  of  the 
partners,  a  note  of  the  debtor,  given  to  the 
assignee  for  the  amount  of  the  debt,  ex- 
tinguishes it  as  to  the  partnership.  Lamkin 
V.  Phillips,  9  Port.  (Ala.)  98. 

Effect  of  receipt. —  Receipting  an  account 
for  advances  made  the  debtor  upon  receiving 
his  note  does  not  operate  to  satisfy  the  claim 
until  the  note  is  paid.  Starling  v.  Wyatt, 
(Miss.  1900)  27  So.  526. 

33.  Arkansas. —  Akin  v.  Peters,  45  Ark. 
313. 

California. —  Durfee  v.  Seale,  139  Cal.  603, 
73  Pac.  435;  Griffith  v.  Grogan,  12  Cal.  317. 

Connecticut. —  Stebbins  v.  Kellogg,  5  Conn. 
265. 

Georgia. —  Rawlings  V.  Eobson,  70  Ga.  595; 
Butts  V.  Cuthbertson,  6  Ga.  159. 

Illinois. —  Chicago  Times  Co.  v.  Benedict, 
37  111.  App.  250;  Cheltenham  Stone,  etc.,  Co. 
V.  Gates  Iron  Works,  23  111.  App.  635  [af- 
firmed  in  124  111.  623,  16  N.  E.  923]. 

Iowa. —  Monroe  Bank  v.  Gifford,  79  Iowa 
300,  44  N.  W.  558.  See  also  Hannawalt  v. 
Equitable  L.  Assur.  Soc,  102  Iowa  667,  72 
N.  W.  284.  Compare  Griffin  v.  Erskine,  (1906) 
109  N.  W.  13. 

Kentucky. —  See  Grimes  v.  Grimes,  89 
S.  W.  548,  28  Ky.  L.  Rep.  549. 

Maryland. —  Sebastian  May  Co.  v.  Codd,  77 
Md.  293,  26  Atl.  316;  Glenn  v.  Smith,  2  Gill 
&  J.  493,  20  Am.  Dec.  452;  Patapsco  Ins.  Co. 
V.  Smith,  6  Harr.  &  J.  166,  14  Am.  Dec.  268. 

Minnesota. —  Devlin  v.  Chamblin,  6  Minn. 
468. 

Mississippi. —  Guion  v.  Doherty,  43  Miss. 
538. 

Missouri. —  Appleton  i\  Kennon,  19  Mo. 
637;  O'Bryan  v.  Jones,  38  Mo.  App.  90. 


New  nampshire. —  Johnson  v.  Cleaves,  15 
N.  H.  332. 

New  Jersey. —  American  Brick,  etc.,  Co.  v. 
Drinkhouse,  59  N.  J.  L.  462,  36  Atl.  1034; 
Caldwell  v.  Fifield,  24  N.  J.  L.  150. 

New  York.— Yai\  v.  Foster,  4  N.  Y.  312; 
Friberg  v.  Block,  65  N.  Y.  App.  Div.  541,  73 
N.  Y.  Suppl.  104;  Van  Steenburgh  v.  Hoff- 
man, 15  Barb.  28 ;  Higby  v.  New  York,  etc., 
R.  Co.,  3  Bosw.  497,  7  Abb.  Pr.  259 ;  Wehrlin 
V.  Sehmutz,  1  N.  Y.  City  Ct.  101;  Hays  v. 
Stone,  7  Hill  128;  Muldon  v.  Whitlock,  1 
Cow.  290,  13  Am.  Dec.  533 ;  Johnson  v.  Weed, 
'9  Johns.  310,  6  Am.  Dee.  279.  But  see  Rew  v. 
Barber,  3  Cow.  272. 

North  Carolina. —  Dobson  r.  Chambers,  79 
N.  C.  142 ;  Gordon  v.  Price,  32  N.  C.  385. 

North  Dakota. —  Lokken  v.  Miller,  9  N.  D. 
512,  84  N.  W.  368. 

Pennsylvania. — ■  Shepherd  v.  Busch,  154  Pa. 
St.  149,  26  Atl.  363,  35  Am.  St.  Rep.  815; 
Murphy  v.  Eckel,  1  Walk.  144;  McGinn  v. 
Holmes,  2  Watts  121 ;  Hummelstown  Brown- 
stone  Co.  f.  Knerr,  25  Pa.  Super.  Ct.  465 ; 
Edminster  v.  Harris,  30  Leg.  Int.  110;  Cake 
V.  Olmstead,  1  Am.  L.  J.  169. 

South  Carolina. —  State  v.  Rosborough,  2 
Rich.  241 ;  Barelli  r.  Brown,  1  McCord  449, 
10  Am.  Dec.  683;  Prescott  v.  Hubbell,  1  Mc- 
Cord 94. 

Tennessee. —  Perry  v.  Williamson,  (1900) 
56  S.  W.  826. 

Texas. —  Johnston  v.  Mills,  25  Tex.  704. 
See  also  Luter  v.  Roberts,  (Civ.  App.  1897) 
39  S.  W.  1002. 

West  Virginia. —  Hess  v.  Dille,  23  W.  Va. 
90. 

United  States. —  Allen  V.  King,  1  Fed.  Cas. 
No.  226,  4  McLean  128 ;  Slocomb  v.  Lurty,  22 
Fed.  Cas.  No.  12,949,  Hempst.  431.  See  also 
Hamilton  v.  Cunningham,  11  Fed.  Cas.  No. 
5,978,  2  Brock.  350. 

England. —  Belshaw  v.  Bush,  11  C.  B.  191, 
17  Jur.  67,  22  L.  J.  C.  P.  24,  73  E.  C.  L. 
191. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  78. 

Compare  White  Star  Line  Steam-Boat  Co. 
V.  Moragne,  91  Ala.  610,  8  So.  867. 

What  constitutes  appropriation  or  accept- 
ance see  Olyphant  v.  St.  Louis  Ore,  etc.,  Co., 
28  Fed.  729. 

Conditional  payment. —  Where  notes  are 
given  to  the  creditor's  agent,  not  as  collateral 
security,  but  as  payment  on  certain  condi- 
tions to  which  the  creditor  refuses  to  accede, 
so  long  as  they  are  retained,  he  cannot  sue 
on  his  claim.  Dixon  v.  Ford,  1  Rob.  (La.) 
253. 

Compromise  with  maker  of  note. —  Where 

a  creditor  receives  the  note  of  a  third  person 
from  his  debtor,  with  authority  to  collect  and 
apply  the  proceeds  to  the  payment  of  his 
debt,  but  by  a  compromise  advantageous  to 
all  parties  releases  the  third  person  on  re- 
ceiving one  half  of  the  debt,  this  will  not 
operate  as  a  payment  of  the  debt  beyond  the 
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as  to  the  effect  of  giving  a  bill  or  note  as  constituting  a  payment  is  different  from 
tlie  eoinmon-law  rule  prevailing  in  England  and  in  the  other  states  of  this  country. 
The  minority  rule  is  that  the  taking  a  bill  of  excliange  or  a.  promissory  note  gov- 
erned by  the  law  merchant,  by  the  creditor  from  his  delator,  for  an  existing  debt, 
is  a  payment  of  the  debt,  unless  it  is  otherwise  agreed  by  the  parties,  the  pre- 
sumption being  that  the  debt  is  therel)y  paid  and  the  burden  of  proving  a  contrary 
agreement  being  upon  the  creditor."^  On  the  otlier  hand,  if  the  note  is  not  gov- 
erned by  the  law  merchant,  that  is,  is  not  negotiable,  it  is  not  a  payment  of  the 
debt  unless  it  is  so  agreed  by  the  parties,  and  the  burden  of  proving  such  agree- 
ment is  upon  the  debtor.^^  This  rule  applies  equally  well  where  the  bill  or  note 
is  that  of  a  third  person.^^  This  presumption  of  payment  may  be  rebutted,  how- 
ever, not  only  by  evidence  of  an  express  agz'eement  of  the  parties  but  also  by 
evidence  of  the  circumstances  of  the  transaction  itself  showing  that  it  was  not  the 
intention  of  the  parties  to  accept  the  bill  or  note  as  payment.^''' 


amount  received  by  the  creditor,  although  the 
compromise  was  made  without  authority. 
Exeter  Bank  v.  Gordon,  8  N.  H.  66. 

Money  collected  on  note. —  But  where  the 
creditor  receives  the  note  of  a  third  person 
from  the  debtor  with  authority  to  collect  and 
apply  the  proceeds  to  the  payment  of  the 
debt,  the  money  collected  on  the  note  will 
operate  as  a  payment  of  the  debt.  Exeter 
Bank  v.  Gordon,  8  N.  H.  66. 

34.  Indiana. —  Bradway  v.  Groenendyke, 
153  Ind.  508,  55  N.  E.  434;  Nixon  v.  Beard, 
111  Ind.  137,  12  N.  E.  131;  Jouchert  v.  John- 
son, 108  Ind.  436,  9  N.  E.  413;  Krutsinger  v. 
Brown,  72  Ind.  466 ;  Smith  v.  Bettger,  68  Ind. 
254,  34  Am.  Eep.  256;  Hill  v.  Sloan,  59  Ind. 
181;  Scott  V.  Edgar,  (App.  1901)  60  N.  E. 
468;  Davis,  etc.,  Bldg.,  etc.,  Co.  v.  Vice,  15 
Ind.  App.  117,  43  N.  E.  889;  Mason  v.  Doug- 
las, 6  Ind.  App.  558,  33  N.  E.  1009. 

Maine. —  Bryant  v.  Grady,  98  Me.  389,  57 
Atl.  92;  Bunker  v.  Barron,  79  Me.  62,  8  Atl. 
253,  1  Am.  St.  Rep.  282;  Strang  v.  Hirst,  61 
Me.  9;  Ward  v.  Bourne,  56  Me.  161;  Milliken 
V.  Whitehouse,  49  Me.  527;  Parkhurst  v. 
Jackson,  36  Me.  404;  Shumway  v.  Eeed,  34 
Me.  560,  56  Am.  Dec.  679 ;  Springer  v.  Shirley, 

11  Me.  204;  Varner  v.  Nobleborough,  2  Me. 
121,  11  Am.  Dec.  48. 

Massachusetts. —  Amos  f.  Bennett,  125 
Mass.  120;  Ilsley  v.  Jewett,  2  Mete.  168; 
Butts  V.  Dean,  2  Mete.  76,  35  Am.  Dec.  389; 
Scott  V.  Eay,  18  Pick.  360 ;  Wood  v.  Bodwell, 

12  Pick.  268;  Jones  V.  Kennedy,  11  Pick.  125; 
Eeed  r.  Upton,  10  Pick.  522,  20  Am.  Dec.  545; 
Jolinson  V.  Johnson,  11  Mass.  359;  Wiseman 
V.  Lyman,  7  Mass.  280;  Tliaclior  v.  Dinsmorc, 
5  Mass.  299,  4  Am.  Dee.  61  ;  Aptliorp  r. 
Shopard,  Quincy  298,  1  Am.  Dec.  6.  Compare 
Zerrano  v.  Wilson,  8  Gush.  424. 

Fcrw OMf.— lludley  Bordo,  62  Vt.  285,  19 
Atl.  470;  Wemet  v.  Mis,si.s(nu)i  Lime  Co.,  40 
Vt.  458;  Collnnier  v.  Liingdon,  29  Vt.  32; 
Dickenson  v.  King,  28  Vt.  378;  llutchins  v. 
Olcutt,  4  Vt.  519,  24  Am.  Doc.  634.  See  also 
OrniHby  r.  Fificld,  38  Vt.  143;  Curtis  v.  Ing- 
ham, 2  Vt.  287. 

Ihiilcd  Slates, —  Baker  v.  Draper,  2  Fed. 
Cm.  No.  760,  1  Clifr.  420;  TTudson  r.  Bradley, 
12  Fed.  Caih.  No.  6,833,  2  CWiW  130;  Palmer 
V.  Klliot,  18  I'V.l.  Ciis.  No.  10,690,  1  Cliir.  63 
dcciilcd  uiidiT  MuHHUchuselts  law, 
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See  39  Cent.  Dig.  tit.  "  Payment,"  §§  63, 
190. 

Presumptions  as  to  law  in  sister  state. — 

In  the  absence  of  evidence  to  the  contrary,  it 
will  be  presumed  that  it  is  the  rule  of  law 
in  a  foreign  state  that  the  giving  of  a  nego- 
tiable note  of  a  third  person  is  evidence  of 
the  payment  of  the  debt.  Ely  v.  James,  123 
Mass.  36. 

The  negotiable  note  of  one  or  more  co- 
debtors  constitutes  payment,  in  the  absence 
of  evidence  of  a  contrary  intention.  Wash- 
burn V.  Pond,  2  Allen  (Mass.)  474;  French 
V.  Price,  24  Pick.  (Mass.)  13.  Contra,  Lingen- 
felser  v.  Simon,  49  Ind.  82 ;  Tyner  v.  Stoops, 
II  Ind.  22,  71  Am.  Dec.  341. 

35.  Bradway  v.  Groenendyke,  153  Ind.  508, 
55  N.  E.  434;  Travellers'  Ins.  Co.  v.  Chap- 
pelow,  83  Ind.  429;  Northwestern  Mut.  L. 
Ins.  Co.  V.  Little,  56  Ind.  504;  Alford  v. 
Baker,  53  Ind.  279 ;  Rhodes  v.  Webb-Jameson 
Co.,  19  Ind.  App.  195,  49  N.  E.  283;  Orner 
V.  Sattley  Mfg.  Co.,  18  Ind.  App.  122,  47 
N.  E.  644;  Price  v.  Barnes,  (Ind.  App.  1892) 
31  N.  E.  808;  Wade  v.  Curtis,  96  Me.  309,  52 
Atl.  762;  Bartlett  v.  Mayo,  33  Me.  518;  Dut- 
ton  Ministerial,  etc..  Fund  v.  Kendriek,  12 
Me.  381;  Parker  v.  Osgood,  4  Gray  (Mass.) 
456;  Greenwood  v.  Curtis,  4  Mass.  93,  6  Mass. 
358,  4  Am.  Dec.  145. 

36.  Quimby  v.  Durgin,  148  Mass.  104,  19 
N.  E.  14,  1  L.  R.  A.  514;  Ely  v.  James,  123 
Mass.  36.  See  also  Farr  v.  Stevens,  26  Vt. 
299. 

37.  Bradway  v.  Groenendyke,  153  Ind.  508, 
55  N.  E.  434;  Jouchert  v.  Johnson,  108  Ind. 
430,  9  N.  E.  413  [overruling  in  effect  Teal  v. 
Spanglcr,  72  Ind.  380;  Smith  v.  Bettger,  68 
Ind.  254,  34  Am.  Rep.  256];  Appleton  v. 
Parker,  15  Gray  (Mass.)  173;  Butts  r.  Dean, 
2  Mete.  (Mass.)  76,  35  Am.  Dec.  389;  Wallace 

Agry,  29  Fed.  Cas.  No.  17,096,  4  Mason  336. 

Where  it  is  otherwise  understood  or  agreed 
by  the  parties  at  the  time,  a  bill  or  note  given 
for  a  Hubsi.Mting  debt  will  not  bo  regarded  as 
a  piiynicnt  of  the  debt.  Comstock  r.  Smith, 
23  ]\ic.  202;  Gilmoro  v.  Bussey,  12  Me.  418; 
Butts  r.  Dean.  2  Mete.  (Mass.)  70,  35  Am. 
J)ec.  389. 

Other  security. —  The  fact  that  such  pre- 
Himipl  ion  of  imyniont  will  deprive  tho  creditor 
taking  tlio  note  of  tlio  substantial  benellt  of 
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e.  Contemporaneous  Indebtedness.  While  in  many  cases  the  rule  that  a  bill 
or  note  does  not  constitute  payment  unless  accepted  as  payment  and  not  merely 
as  security  has  been  appUed  to  contemporaneous  indebtedness,  without  any 
question  being  raised  as  to  whetlier  the  rule  applies  to  a  contemporaneous  debt 
as  well  as  to  a  preexisting  debt,  there  are  cases  which  distinguish  between  an 
antecedent  and  a  contemporaneous  indebtedness  where  the  bill  or  note  of  a  third 
person  is  given,  and  hold  that  the  giving  of  a  bill  or  note  of  a  third  person,  upon 
a  purchase  of  property  or  for  an  indebtedness  contracted  at  the  time,  is  pre- 
sumably a  payment  tanto  of  the  agreed  price.^^  On  the  other  hand,  there  is 
express  authority  for  the  proposition  that  there  is  no  difference  between  a 
preexisting  and  contemporaneous  debt,  at  least  where  the  bill  or  note  is  that  of 
the  debtor.^^  Such  presumption  of  payment,  where  it  exists,  is  rebuttable  ; and 
the  indorsement  of  the  note,  so  as  to  make  the  purchaser  liable  therefor,  over- 
comes the  presumption  and  casts  the  burden  upon  the  debtor  to  establish  an 
actual  agreement  that  the  bill  or  note  was  received  as  payment.^^  Of  course  a 
bill  or  note  may  constitute  a  payment  where  delivered  pursuant  to  an  agreement 
for  a  payment  in  such  mode  made  at  the  time  the  debt  was  created.''^ 

d.  Agreement  to  Accept  as  Payment.    Where  there  is  aa  agreement  to  take 


some  security,  such  as  a  mortgage,  guaranty, 
or  the  like,  is  sufficient  to  meet  and  repel 
the  presumption.  Scott  v:  Edgar,  159  Ind. 
38,  63  N.  E.  452;  Titcomb  v.  McAllister,  81 
Me.  399,  17  Ail.  315;  Bunker  v.  Barron,  79 
Me.  62,  8  Atl.  253,  1  Am.  St.  Rep.  282 ;  Crosby 
V.  Redman,  70  Me.  56;  Paine  v.  Dwinel,  53 
Me.  52,  87  Am.  Dec.  533 ;  Kidder  v.  Knox,  48 
Me.  551;  Dodge  v.  Emerson,  131  Mass.  467; 
Lovell  I'.  Williams,  125  Mass.  439;  Taft  v. 
Boyd,  13  Allen  (Mass.)  84.  See  also  Sweet 
V.  James,  2  R.  I.  270. 

Where  the  note  of  a  third  person  is  ob- 
tained for  a  special  purpose  other  than  pay- 
ment, which  was  made  known  to  the  agent 
of  the  debtor,  and  the  creditor  did  not  give 
the  debtor  credit  for  it  on  his  book,  nor  in- 
clude it  in  a  written  statement  of  credits  sub- 
sequently rendered,  and  the  agent  several 
times  told  the  creditor,  after  the  failure  of 
the  maker  of  the  note,  that  the  debtor  would 
pay  it,  and  where  at  the  time  the  note  was 
given  the  creditor  had  a  lien  for  all  that  was 
then  due  him,  it  is  sufficient  to  prevent  a 
ruling  as  a  matter  of  law,  that  the  note  was 
received  as  payment.  Quimby  v.  Durgin,  148 
Mass.  104,  19  N.  E.  14,  1  L.  R.  A.  514. 

Mistake. —  So  the  presumption  may  be  re- 
butted by  showing  that  the  note  was  taken 
under  a  misunderstanding  of  the  facts. 
Wemet  v.  Missisquoi  Lime  Co.,  46  Vt.  458. 
When  the  party  takes  the  note  supposing 
that  other  parties  are  bound  by  it  who  are 
not,  then  the  intention  of  treating  it  as  pay- 
ment is  rebutted,  and  the  party  may  sue  upon 
the  original  debt.  Bunker  r.  Barron,  79  Me. 
62,  8  Atl.  253,  1  Am.  St.  Rep.  282;  Wait  v. 
Brewster,  31  Vt.  516.  If  there  is  any  decep- 
tion or  fraud  in  the  giving  of  the  new  se- 
curity, or  if  it  was  accepted  Avithout  a  full 
knowledge  of  the  facts,  or  under  a  misappre- 
hension of  the  rights  of  the  parties,  the  cred- 
itor is  not  bound  by  the  acceptance  of  the  note, 
but  may  tender  it  back  or  produce  it  at  the 
trial,  to  be  canceled,  and  seek  his  remedy 
on  the  original  contract.  Baker  v.  Draper, 
2  Fed.  Gas.  No.  766,  1  Cliflf.  420. 


38.  Hall  V.  Stevens,  116  N.  Y.  201,  22  N.  E. 
374,  5  L.  R.  A.  802;  Youngs  v.  Stahelin,  34 
N.  Y.  258;  Noel  v.  Murray,  13  N.  Y.  167; 
Kirkham  v.  Bank  of  America,  26  N.  Y.  App. 
Div.  110,  49  N.  Y.  Suppl.  767  [affirmed  in 
165  N.  Y.  132,  58  N.  E.  753,  80  Am.  St.  Rep. 
714]  ;  Manning  v.  Lyon,  70  Hun  (N.  Y.)  345, 
24  N.  Y.  Suppl.  265;  Torry  v.  Hadley,  27 
Barb.  (N.  Y.)  192;  Rew  v.  Barber,  3  Cow. 
(N.  Y.)  272;  Whitbeck  v.  Van  Ness,  11  Johns. 
(N.  Y.)  409,  6  Am.  Dee.  383;  Delafield  v. 
Lewis  Mercer  Constr.  Co.,  118  N.  C.  105,  24 
S.  E.  10;  Gallagher  v.  Ruffing,  118  Wis.  284, 
95  N.  W.  117;  Challoner  v.  Boyington,  83 
Wis.  399,  53  N.  W.  694 ;  Ford  v.  Mitchell,  15 
Wis.  304;  Ward  v.  Evans,  2  Ld.  Raym.  928. 
And  see  Sigler  v.  Smith,  4  E.  D.  Smith  (N.  Y.) 
280;  Miller  v.  Race,  1  Burr.  452.  But  see 
Johnson  v.  Weed,  9  Johns.  (N.  Y.)  310,  6 
Am.  Dec.  279;  Hoeflinger  v.  Wells,  47  Wis. 
628,  3  N.  W.  589.  Compare  Dille  v.  White, 
132  Iowa  327,  109  N.  W.  909. 

What  constitutes  contemporaneous  debt. — 
Where  goods  are  sold  and  delivered  and  the 
obligations  of  third  persons  are  received  in 
pursuance  of  a  prior  agreement  to  that  effect, 
they  should  be  regarded  as  having  been  re- 
ceived contemporaneously  with  the  contract- 
ing of  the  debt.  Youngs  v.  Stahelin,  34  N.  Y. 
258. 

39.  Chicago  Times  Co.  v.  Benedict,  37  111. 
App.  250;  Hall  v.  Richardson,  16  Md.  396,  77 
Am.  Dec.  303 ;  Crawford  v.  Berry,  6  Gill  &  J. 
(Md.)  63 ;  Patapsco  Ins.  Co.  v.  Smith,  6  Harr. 
&  J.  (Md.)  166,  14  Am.  Dec.  268;  Gardner  v. 
Gorham,  1  Dougl.  (Mich.)  507;  McLean  v. 
Griot,  118  N.  Y.  App.  Div.  100,  103  N.  Y. 
Suppl.  129 ;  Darnall  v.  Morehouse,  36  How. 
Pr.  (N-  Y. )  511  [reversed  on  other  grounds 
in  45  N.  Y.  64]. 

40.  Torry  v.  Hadley,  27  Barb.  (N.  Y.)  192. 

41.  Gallagher  v.  Ruffing,  118  Wis.  284,  95 
N.  W.  117. 

42.  Mitchell  v.  Curell,  11  La.  252  (holding 
that  the  debtor  was  not  chargeable  with  dis- 
count) ;  McLean  v.  Griot,  118  N.  Y.  App.  Div. 
100,  103  N.  Y.  Suppl.  129. 
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it  as  an  absolute  payment,  the  acceptance  of  a  promissory  note/^  bill  of  exchange," 


43.  Alabama. —  Brewer  v.  Montgomery 
Branch  Bank,  24  Ala.  439;  Abercrombie  v. 
Moseley,  9  Port.  145. 

Arkansas. —  Costar  v.  Davies,  8  Ark.  213, 
46  Am.  Dee.  311;  Pope  v.  Tunstall,  2  Ark. 
209. 

Connecticut. —  See  Winchell  v.  Sanger,  73 
Conn.  399,  37  Atl.  706,  66  L.  R.  A.  935. 

Florida. —  Salomon  v.  Pioneer  Co-operative 
Co.,  21  Fla.  374,  58  Am.  Rep.  667. 

Georgia. —  Mims  v.  McDowell,  4  Ga.  182. 

Indiana.- —  Warring  v.  Hill,  89  Ind.  497. 

Iowa. —  Hardin  v.  Branner,  25  Iowa  364. 
See  also  Scoville  Plumbing  Co.  v.  Highland 
Park  Land  Co.,  99  Iowa  303,  68  N.  W.  684. 

Kentucky. —  Harlan  v.  Wingate,  2  J.  J. 
Marsh.  138. 

jl/atne.— Comstoek  v.  Smith,  23  Me.  202._ 

Maryland. —  Western  Bank  v.  Kyle,  6  Gill 
343. 

Michigan. —  Hotchin  v.  Secor,  8  Mich.  494. 

Minnesota. —  Goenen  v.  Schroeder,  18  Minn. 
66;  Keough  v.  McNitt,  6  Minn.  513. 

Mississippi. —  Slocumb  v.  Holmes,  1  How. 
139. 

Missouri.—  Bushong  v.  Taylor,  82  Mo.  660 ; 
Cave  V.  Hall,  5  Mo.  59. 

Nebraska. —  Pasewalk  v.  Bollman,  29  Nebr. 
619,  45  N.  W.  780,  26  Am.  St.  Rep.  399. 

New  Hampshire. —  Moody  v-  Leavitt,  2 
N.  H.  171. 

NeiD  York. —  Meyer  v.  Lathrop,  73  N.  Y. 
315;  Boyd  v.  Daily,  85  N.  Y.  App.  Div.  581, 
83  N.  Y.  Suppl.  539  ;  Howe  v.  Buffalo,  etc.,  R. 
Co.,  38  Barb.  124  \_affirmed  in  37  N.  Y.  297]  ; 
Carter  v.  Howard,  17  Misc.  381,  39  N.  Y. 
Suppl.  1060;  New  York  State  Bank  v. 
Fletcher,  5  Wend.  85;  Witherby  v.  Mann,  11 
Johns.  518. 

Ohio. —  Hall  v.  Union  Paving  Co.,  3  Ohio 
S.  &  C.  PI.  Dec.  218,  2  Ohio  N.  P.  71. 

Pennsylvania. —  McCord  v.  Durant,  134  Pa. 
St.  184,  18  Atl.  489;  Seltzer  v.  Coleman,  32 
Pa.  St.  493. 

Rlvode  Island. —  Quidnick  Co.  v.  Chafee,  13 
R.  I.  438;  Wilbur  v.  Jernegan,  11  R.  I. 
113. 

^outh  Carolina. —  Witte  v.  Weinberg,  37 
S.  C.  579,  17  S.  E.  681;  Watson  v.  Owens,  1 
Rich.  Ill;  Dogan  v.  Ashboy,  1  Rich.  36; 
McLure  v.  Askew,  5  Rich.  Eq.  162. 

(^onth  Dakota. —  Grissel  v.  Woonsocket 
Bank,  12  S.  D.  93,  80  N.  W.  161. 

United  t^latcs. —  Sheehy  v.  Mandeville,  6 
Cranch  253,  3  L.  ed.  215;  Risher  v.  The 
Frolic,  20  Fed.  Cas.  No.  11,856,  1  Woods  92. 
Spo  also  Macy  v.  Do  Wolf,  16  Fed.  Cas.  No. 
8,933,  3  Woodb.  &  M.  193. 

lyiKjlaiid. —  Sa.yor  v.  WiigatafT,  5  Boav.  415, 
3  Jur.  1083,  13'  L.  J.  Cli.  161,  49  Eng.  Re- 
print 039  [a/firmcd  in  14  L.  J.  Ch.  1 1  (>  | . 

Sec  3!)  (JcMt.  Dig.  tit.  "  Payment,"  §  72. 

Contrary  rule. —  Tlicro  are  casos,  however, 
holiliiig  that  e\('ii  wIumo  the  (kibtor's  note  i.s 
acccpicd  lis  iibHohitc  .|)nyiii('nt  the  creditor 
may,  where  tin?  nolo  iH  not  paid  at  itw  mahi- 
rity,  Hue  u|)on  the  origiiml  indehtedneMH. 
Fcl'dinan  r.  Ueior,  78  N.  Y.  293;  .lagger  Iron 
Co.  V.  Wiilker,  70  N.  Y.  G2I  [(wcrruliny  in 
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effect  Fisher  v.  Marvin,  47  Barb,  (N.  Y.) 
159];  Cole  V.  Sackett,  1  Hill  (N.  Y.)  516. 

A  note  accepted  as  payment  is  not  merely 
prima  facie  evidence  of  payment. —  lielknap 
V.  Billings,  78  Vt.  214,  62  Atl.  56. 

The  acceptance  of  a  part  of  notes  sent  in 
payment,  and  the  collection  thereof,  does  not 
oblige  the  creditor  to  accept  the  others.  Tif- 
fany V.  Glasgow,  82  Mich.  266,  40  N.  W. 
231. 

Giving  of  receipt  and  laches. — A  note  may 
properly  be  regarded  as  received  in  payment 
of  a  debt  when  a  receipt  is  given  which 
treats  it  in  the  same  way  as  money  received 
at  the  same  time,  and  no  attempt  is  made  to 
treat  it  otherwise  for  several  years.  Mosley 
V.  Floyd,  31  Ga.  564. 

Crediting  a  note  upon  the  creditor's  books 
does  not  of  itself  constitute  it  a  payment 
where  such  note  was  neither  given  nor  re- 
ceived in  payment.  Follett  v.  Steele,  16  Vt. 
30. 

Naked  agreement  to  take  note. —  A  debt 
secured  by  a  deed  of  trust  is  not  satisfied 
by  the  creditor's  breach  of  his  agreement 
with  the  debtor  to  take  certain  notes  in 
satisfaction  thereof.  Low  v.  Coleman,  (Miss. 
1893)  14  So.  267.  An  agreement  to  take  the 
debtor's  note  secured  by  mortgage  as  a  pay- 
ment of  interest  does  not  constitute  a  pay- 
ment where  the  mortgage  is  never  executed, 
although  the  note  is  received  and  the  interest 
indorsed  as  paid.  Hayward  v.  Billings,  48 
Vt.  355. 

Note  of  creditor. —  The  debt  may  be  satis- 
fled  by  the  creditor  receiving  his  own  note 
from  the  debtor  in  settlement.  Scheerer  v. 
Scheerer,  109  111.  11.  But  a  creditor  cannot 
be  compelled  to  receive  in  payment  his  note 
payable  solely  in  merchandise.  Canfield  v. 
Notrobe,  7  Mart.  (La.)  317. 

44.  Alabama. —  Day  v.  Thompson,  65  Ala. 
269. 

California. —  Brown  v.  Olmsted,  50  Cal. 
162. 

Florida. —  Salomon  v.  Pioneer  Co-operative 
Co.,  21  Fla.  374,  58  Am.  Rep.  667. 

Massachusetts. —  See  Getchell  v.  Foster,  106 
Mass.  42. 

NeiD  York. —  Francia  v.  Del  Banco,  2  Duer 
133.  See  also  People  v.  Cromwell,  102  N.  Y. 
477.  7  N.  E.  413. 

North  Carolina. —  Delafield  v.  I^ewis  Mer- 
cer Constr.  Co.,  118  N.  C.  105,  24  S.  E.  10. 

Pennsylvania. —  Kimmell  v.  Bittner,  62  Pa. 
St.  203. 

Virginia-. —  Campbell  v.  Mosby,  4  Munf. 
487. 

United  States. —  Brown  v.  Jackson,  4  Fed. 
Cas.  No.  2,016,  2  Wash.  24. 

England. —  Emblin  v.  Dnrtnell,  1  D.  &  L. 
591  ;  Mercer  r.  Choose,  2  Dowl.  P.  C.  N.  S. 
019,  12  L.  J.  C.  P.  56,  4  M.  &.  G.  804,  5  Scott 
N.  K.  664,  43  E.  C.  L.  415;  Woodford  V. 
Whileley,  M.  &  M.  517,  22  E.  C.  L.  576. 

See  3!)  Cent.  Dig.  tit.  "  Piiymonl ,"  §  72. 

What  constitutes  acceptance. —  Where  the 
(h'hior  sent  llie  creditor  seveinl  drMl'ts  in  pay- 
miMil,  ami  the  latter  colloctctl  one  and  returned 
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or  order/^  even  of  a  third  person/'^  constitutes  a  payment  so  as  to  preclude  aa 
action  upon  the  original  indebtedness.  Tlie  rule  as  usually  stated  that  the  accept- 
ance of  a  bill  or  note  does  not  constitute  a  payment  unless  "expressly  "  so  agreed*'' 
is  not  supported  by  the  decisions  where  that  question  has  been  specifically  con- 
sidered, tliey  holding  that  it  is  not  necessary  to  show  an  express  agreement  to 
take  the  bill  or  note  as  absolute  payment,  but  that  it  is  sufficient  that  there  is  an 
understanding  to  such  effect.*^ 


the  others  for  a  certain  indorsement,  which 
the  debtor  refused  to  make,  there  is  no  accept- 
ance by  the  creditor  enabling  him  to  recover 
on  the  drafts  instead  of  the  original  indebt- 
edness. Morrill  K.  New  England  F.  Ins.  Co., 
71  Vt.  281,  44  Atl.  358. 

Waiver  of  cash  payment. —  Where  the 
drawers  of  an  order  had  funds  in  the  hands 
of  the  drawee  on  its  presentation,  a  waiver 
by  the  payee  of  a  cash  payment,  and  an  ac- 
ceptance of  a  bill  of  exchange  instead,  ex- 
tinguishes the  debt,  although  the  exchange 
proves  worthless.  Loth  v.  Mothner,  53  Ark. 
116,  13  S.  W.  594. 

45.  Beach  v.  Wakefield,  107  Iowa  567,  76 
N.  W.  688,  78  N.  W.  197.  See  also  Elm  City 
Lumber  Co.  v.  Mackenzie,  77  Conn.  1,  58  Atl. 
10;  Southwick  i;.  Sax,  9  Wend.  (N.  Y.)  122. 

Agreement  to  accept  order. —  Where  the 
creditor  agrees  to  receive  payment  by  an 
order  on  a  third  person  for  goods,  if  ac- 
cepted, and  the  third  person  instead  of  giv- 
ing the  order  executed  a  note  on  which  the 
creditor  was  unable  to  obtain  the  goods,  the 
debtor  was  not  discharged  from  his  debt. 
Surdam  v.  Lyman,  36  Vt.  733. 

46.  Alabama. — Carriere  v.  Tieknor,  26  Ala. 
571. 

Arkansas. —  Viser  v.  Bertrand,  14  Ark. 
267. 

Illinois.— B.ya.n  v.  Dunlap,  17  111.  40,  63 
Am.  Dec.  334. 

Indiana. —  Jewett  v.  Pleak,  43  Ind.  368. 

Iowa. —  Burlington  Gaslight  Co.  v.  Greene, 
22  Iowa  508. 

Maryland. —  Hoopes  v.  Strasburger,  37  Md. 
390,  11  Am.  Rep.  538. 

Missouri. —  O'Bryan  v.  Jones,  38  Mo.  App. 
90. 

New  Hampshire. —  Willie  v.  Green,  2  N.  H. 
333. 

New  York. —  Conkling  v.  King,  10  Barb. 
372;  St.  John  v.  Purdy,  1  Sandf.  9;  Sofle  v. 
Gallagher,  3  E.  D.  Smith  507  (holding  that  it 
is  immaterial  that  the  debtor  indorses  the 
note  of  a  third  person)  ;  Ferdon  v.  Jones,  2 
E.  D.  Smith  106. 

North  Carolina. —  Chard  v.  Warren,  122 
N.  C.  75,  29  S.  E.  373. 

Termont. —  Farr  v.  Stevens,  26  Vt.  299. 
See  Lockwood  v.  Hoskisson,  18  Vt.  37 ;  Keyes 
V.  Carpenter,  3  Vt.  209. 

West  Virginia. —  Dryden  v.  Stephens,  19 
W.  Va.  1. 

United  States. —  Burlee  Dry  Dock  Co.  v. 
Besse,  130  Fed.  444,  64  C.  C.  A.  646. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  79. 

Unexecuted  agreement. —  A  creditor  does 
not  exonerate  his  debtor  by  agreeing  with  a 
third  party,  who  assumes  payment  of  the 
debt,  to  receive  payment  from  the  latter  in 


negotiable  paper,  if  the  agreement  is  never 
carried  into  effect.  Rice  v.  Isham,  4  Abb. 
Dec.  (N.  Y.)  37,  1  Keyes  44.  To  same  effect 
see  Fisher  v.  Ferris,  6  U.  C.  Q.  B.  534. 

Conditional  acceptance. —  Where  the  note 
of  a  third  person  is  accepted  as  payment,  on 
condition  that  it  shall  be  paid  at  maturity, 
and  such  note  is  not  paid  at  maturity,  if 
the  creditor  retains  the  note  and  finally  re- 
ceives the  full  amount  of  it  from  the  maker 
he  thereby  waives  the  forfeiture  and  cannot 
afterward  proceed  against  the  debtor.  Conk- 
ling V.  King,  10  Barb.  (N.  Y.)  372  [affirmed 
in  10  N;  Y.  440]. 

47.  Comptoir  D'Escompte  v.  Dresbach,  78 
Cal.  15,  20  Pac.  28;  Brown  v.  Olmsted,  50 
Cal.  162;  Griffith  v.  Grogan,  12  Cal.  317; 
Crane  v.  McDonald,  45  Barb.  (N.  Y.)  354; 
Johnson  v.  Weed,  9  Johns.  (N.  Y.)  310,  6 
Am.  Dec.  279;  Willow  River  Lumber  Co.  v. 
Luger  Furniture  Co.,  102  Wis.  636,  78  N.  W. 
762.  See  also  Goodall  v.  Richardson,  14 
N.  H.  567;  Jaffrey  v.  Cornish,  10  N.  H.  505; 
Philadelphia  V.  Neill,  etc.,  Sav.,  etc.,  Co., 
211  Pa.  St.  353,  60  Atl.  1033. 

Giving  receipt. —  The  taking  a  note,  and 
giving  a  receipt  for  so  much  cash,  in  full 
of  the  original  debt,  does  not  amount  to  evi- 
dence of  an  express  agreement  to  take  the 
note  in  payment.  Godfrey  v.  Crisler,  121 
Ind  203   22  N.  E.  999. 

48.  Illinois.— Wilhelm  v.  Schmidt,  84  111. 
183;  White  v.  Jones,  38  111.  159.  See  also 
Davis,  etc.,  Bldg.,  etc.,  Co.  v.  Montrose  But- 
ter, etc.,  Co.,  59  III.  App.  573. 

7owa.— Dille  v.  White,  132  Iowa  327,  109 
N.  W.  909. 

Maryland. —  Haines  v.  Pearce,  41  Md.  221. 

Michigan. —  Hotchin  v.  Seeor,  8  Mich.  494. 

New  Hampshire. —  Randlet  v.  Herren,  20 
N.  H.  102;  Johnson  v.  Cleaves,  15  N.  H. 
332. 

Ohio. —  Athens  First  Nat.  Bank  v.  Green, 
40  Ohio  St.  431. 

Rhode  Island. —  Macomber  v.  Macomber, 
(1894)  31  Atl.  753. 

Texas. —  Ralston  v.  Aultman,  (Civ.  App. 
1894)  26  S.  W.  746. 

England. — ■  Sayer  v.  Wagstaff,  5  Beav.  415, 
3  Jur.  1083,  13  L.  J.  Ch.  161  \_affirmed  in 
14  L.  J.  Ch.  116]. 

The  intention  of  the  parties  to  consider  a 
note  as  payment  may  be  determined  by  cir- 
cumstances, such  as  the  acts  and  conduct  of 
the  parties,  as  well  as  by  direct  proof  of  an 
express  promise  or  agreement.  Riverside 
Iron-Works  v.  Hall,  64  Mich.  165,  31  N.  W. 
152.  See  also  Topeka  Capital  Co.  v.  Mer- 
riam,  60  Kan.  397,  56  Pac  757;  Hall  v. 
Stevens,  116  N.  Y.  201,  22  N.  E.  374,  5 
L.  R.  A.  802. 
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e.  Note  of  One  or  More  Co-Debtors.  Tlic  taking  a  note  of  one  or  more  jolrrt 
debtors  for  a  preexisting  dcljt  is  not  a  payment  tliereof  unless  it  is  expressly 
agreed  that  it  shall  be  so  regarded.^^  But  where  such  note  is  accepted  as  pay- 
ment it  is  regarded  as  such/°  and  where  the  creditor  receives  separate  notes  of  his 
joint  debtors  for  their  respective  shares  of  the  debt  as  payment,  it  operates  as  a 
discharge  of  the  original  joint  indebtedness/^ 

f.  Validity  and  Value  of  Bill  or  Note  and  Misrepresentations  —  (i)  Of 
Debtor.  The  acceptance  of  an  invalid  note  of  the  debtor  is  not  a  payment/^  as 
where  the  note  is  usurious.^^  So,  where  the  creditor  is  induced  by  fraud  or  impo- 
sition to  accept  the  note  of  a  debtor  as  payment,  the  creditor  may  recover  upon 
the  original  indebtedness.^*  So  a  note  is  not  payment,  so  as  to  preclude  a  recovery 
upon  the  original  indebtedness,  where  the  note  is  destroyed  while  in  the  debtor's 
possession.^^  Likewise,  where  a  note  is  accepted  as  payment  under  a  mistake  of 
law  as  to  its  effect  as  binding  a  copartner,  the  debt  is  not  discharged.^^  And 
when  a  negotiable  note,  although  received  as  money,  has  no  value,  it  does  not 
constitute  payment.^'' 

(ii)  Of  Third  Pfrson.  Similarly,  the  bill  or  note  of  a  third  person,  even 
where  it  would  otherwise  constitute  an  absolute  payment,  is  not  apayment  where 
it  is  invalid,^^  as  where  it  is  f orged.^^    So  it  does  not  constitute  a  payment  where 


In  the  absence  of  proof  of  a  special  agree- 
ment, the  giving  up  or  retention  of  the  origi- 
nal security  will  in  general  be  a  decisive  cir- 
cumstance in  determining  the  intention  of  the 
parties  as  to  whether  a  bill,  note,  or  check 
was  accepted  as  an  absolute  payment.  Kirk- 
patriek  v.  Puryear,  93  Tenn.  409,  24  S.  W. 
1130,  22  L.  E.  A.  785;  Fidelity  Ins.,  etc.,  Co. 
V.  Shenandoah  Valley  R.  Co.,  86  Va.  1,  9  S.  E. 
759,  19  Am.  St.  Rep.  858;  Morriss  v.  Harveys, 
75  Va.  726. 

49.  Higgins  v.  Packard,  2  Hall  (N.  Y.) 
586;  Muldon  v.  Whitlock,  1  Cow.  (N.  Y.) 
290,  13  Am.  Dec.  533;  Schemerhorn  v. 
Loines,  7  Johns.  (N.  Y.)  311;  Schollenberger 
V.  Seldonridge,  49  Pa.  St.  83;  Bowers  v. 
Still,  49  Pa.  St.  65;  Jones  v.  Johnson,  3 
Watts  &  S.  (Pa.)  276,  38  Am.  Dec.  760; 
Rosseau  v.  Cull,  14  Vt.  83,  where  law  of  New 
York  state  governed. 

50.  Patapsco  Ins.  Co.  v-  Smith,  6  Harr.  &  J. 
(Md.)  166,  14  Am.  Dec.  268. 

51.  Yates  v.  Donaldson,  5  Md.  389,  61  Am. 
Dee.  283. 

52.  Walker  v.  Mayo,  143  Mass.  42,  8  N.  E. 
873;  Hartshorn  v.  Hartshorn,  67  N.  H.  163, 
29  Atl.  406;  Pecker  v.  Kennison,  46  N.  H. 
488;  Alder  v.  Buckley,  1  Swan  (Tenn.)  69; 
Tyte  V.  Jones,  1  East  58  note;  Swears  v. 
Wells,  1  Esp.  317;  Wilson  v.  Kennedy,  1 
Esp.  245;  Ruff  V.  Webb,  1  Esp.  129,  5  Rev. 
Rep.  723;  Wislon  v.  Vysar,  4  Taunt.  288; 
Brown  v.  Watts,  1  Taunt.  353,  9  Rev.  Rep. 
793. 

If  the  note  is  by  mistake  defective  so  that 
no  recovery  can  l)0  had  upon  it,  tlie  creditor 
may  rcHort  to  liis  original  demand.  Torrey 
V.  iiaxter,  13  Vt.  452. 

Invalidity  as  to  some  of  makers. —  Where 
tl)(!  new  iioUs  is  inviilid  as  to  hoiiio  of  the 
pin  ti(!s  wlio  apjHvir  to  have  joined  in  making 
it  ))('('iniHe  tli(!  debtor  wlio  made  it  was  not 
authori/od  to  ))iiid  ilieni,  it  is  not  a  ])iiyruont. 
Lee  V.  Fontaine,  10  A  hi.  755,  44  Am.  Dec. 
605.  So  where  a  joint  note  \n  executed  for  a 
del)t  urid  nt  its  niiiturily  a  new  note  in  given 
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for  the  unpaid  balance,  which  is  invalid  as 
to  one  of  the  makers  on  account  of  a  material 
alteration,  a  recovery  can  be  had  against  the 
maker  as  to  whom  it  is  invalid,  upon  the 
original  cause  of  action  if  the  old  note  is 
produced  at  the  trial.  Owen  v.  Hall,  70  Md. 
97,  16  Atl.  376. 

53.  Lee  v.  Fontaine,  10  Ala.  755,  44  Am. 
Dec.  505;  Ramsdell  v.  Soule,  12  Pick.  (Mass.) 
126;  Watkins  v.  Hill,  8  Pick.  (Mass.)  522; 
Stebbins  v.  Smith,  4  Pick.  (Mass.)  97; 
Thurston  v.  Percival,  1  Pick.  (Mass.)  415; 
Johnson  v.  Johnson,  11  Mass.  359;  Lee  v. 
Peekham,  17  Wis.  383;  Meshke  v.  Van  Doren, 
16  Wis.  319. 

54.  Letcher  v.  Commonwealth  Bank,  1 
Dana  (Ky.)  82;  French  v.  White,  5  Duer 
(N.  Y.)  254. 

55.  Tompkins  v.  Tompkins,  34  N.  Y.  Suppl. 
1032  [affirmed  in  158  N.  Y.  679,  52  N.  E. 
1126]. 

56.  Fowler  v.  Richardson,  3  Sneed  (Tenn.) 
508. 

57.  Wright  v.  Lawton,  37  Conn.  167. 

58.  Wentworth  v.  Wentworth,  5  N.  H.  410 
(note  of  infant)  ;  Beard  v.  Brandon,  2  Nott 
&  M.  (S.  C.)  102  (note  for  gambling  debt)  . 

Effect  of  alteration. —  Where  the  creditor 
malces  a  draft  his  own  by  altering  it  so  as  to 
vitiate  it,  it  constitutes  a  payment.  Alderson 
V.  Langdale,  3  B.  &  Ad.  660,  1  L.  J.  K.  B.  273, 
23  E.  C.  L.  291. 

59.  Pope  V.  Nance,  1  Stew,  (Ala.)  354,  18 
Am.  Dec.  60;  Eagle  Bank  v.  Smith,  5  Conn. 
71,  13  Am.  Dec.  37;  Bass  v.  Wellesley,  192 
Mass.  526,  78  N.  E.  543;  Bell  v.  Buckley,  11 
Exch.  631,  25  L.  J.  Exch.  103,  4  Wkly."Rep. 
251.  Compare  Grafton  Bank  v.  Hunt,  4 
N.  IT.  488. 

Agreement  to  accept  notes  for  contempo- 
raneous debt. —  If  one  wlla  goods  to  another, 
agreeing  to  receive  in  payment  eertiiin  prom- 
iwHory  notes  of  a  third  jicr.son,  ho  has  no 
roniedy  if  these  are  afterward  found  to  be 
forged,  nltliongli,  if  ho  had  sold  for  cash, 
and  had  received  the  notes  to  accommodate 
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its  acceptance  is  induced  by  false  representations/"  such  as  misz'epresentations  or 
concealment  of  the  financial  responsibility  of  the  maker  of  the  note.''^  So,  where 
the  note  could  not  be  enforced  against  the  maker  in  consequence  of  a  contract 
made  by  the  payee  with  him,  the  creditor  may  resort  to  his  original  demand.'^' 
In  the  absence  of  fraud,  where  the  bill  or  note  is  accepted  as  payment,  it  has 
been  held  that  the  insolvency  of  the  drawer  or  maker  does  not  prevent  it  operat- 
ing as  payment,^^  although  other  cases'  held  that,  where  the  drawer  or  maker  is 
insolvent  at  the  time  of  the  transfer,  and  neither  party  has  knowledge  thereof, 
the  paper  does  not  constitute  payment  because  of  the  mutual  mistake  of  facts."' 

g.  Effect  of  Transfer  of  Bill  or  Note.  Where  a  bill  or  note  has  not  been 
accepted  as  absolute  payment,  the  fact  that  the  creditor  has  transfez-red  it  to  a 
third  person  does  not  of  itself  bar  an  action  upon  the  original  indebtedness  or 
show  that  the  paper  was  accepted  as  an  absolute  payment,^^  unless  the  bill  or  note 
is  outstanding  in  the  hands  of  a  third  person  at  the  time  the  action  on  the  original 
indebtedness  is  commenced.'^^  But  the  original  cause  of  action  on  an  account 
is  destroyed  where  a  note  given  in  settlement  of  the  account  is  transferred  by 
the  payee,  together  with  the  collaterals  securing  it,  and  such  collaterals  are 
afterward  sold  by  the  transferee." 


the  buyer,  lie  would  have  a  remedy.  Ellis  v. 
Wild,  6  Mass.  321. 

60.  Atkinson  v.  Minot,  75  Me.  189;  Ameri- 
can Malting  Co.  i\  Souther  Brewing  Co.,  194 
Mass.  89,  80  N.  E.  526;  Willson  v.  Foree,  6 
Johns.  (N.  Y.)  no,  5  Am.  Dec.  195;  Loomis 
V.  Wainwright,  21  Vt.  520.  See  also  Pierce 
V.  Drake,  15  Johns.  (N.  Y.)  475;  Hatch  v. 
Barnum,  23  Vt.  133,  56  Am.  Dec.  59. 

The  creditor  must  prove  not  only  an  intent 
to  defraud  but  that  he  actually  had  been 
misled  by  the  deceit.  American  Malting  Co. 
V.  Souther  Brewing  Co.,  194  Mass.  89,  80 
TSr.  E.  526. 

Alabama. —  Lake  v.  Gilchrist,  7  Ala. 

•955. 

Maine. —  Vallier  v.  Ditson,  74  Me.  553. 
Massachusetts. —  Bridge   v.   Batchelder,  9 
Allen  394. 

New  York. —  Galoupeau  v.  Ketchum,  3  E.  D. 
Smith  175;  Pierce  v.  Drake,  15  Johns.  475. 

United  States. — Crosby  v.  Lane,  6  Fed.  Cas. 
No.  3,423. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  80. 

62.  Torrey  v.  Baxter,  13  Vt.  452. 

63.  Day  v.  Thompson,  65  Ala.  269;  Car- 
riere  v.  Ticknor,  26  Ala.  571;  Snyder  v.  Find- 
ley,  1  N.  J.  L.  57;  Chase  v.  Byrne,  2  Edw. 
(N.  Y.)  492;  Long  v.  Spruill,  52  N.  C.  96. 
See  also  Hall  v.  Stevens,  116  N.  Y.  201,  22 
N.  E.  374,  5  L.  R.  A.  802. 

64.  Dille  V.  White,  132  Iowa  327,  109 
N.  W.  909 ;  Thomas  v.  Westchester  County, 
115  N.  Y.  47,  21  N.  E.  674,  4  L.  R.  A.  477; 
Roberts  v.  Fisher,  43  N.  Y.  159,  3  Am.  Rep. 
680.  Contra,  Heiclenheimer  v.  Lyon,  3  E.  D. 
Smith  (N.  Y.)  54. 

65.  Connecticut. —  Davidson  v-  Bridgeport 
Borough,  8  Conn.  472. 

Florida. —  Salomon  v.  Pioneer  Co-operative 
Co.,  21  Fla.  374,  58  Am.  Rep.  667. 

Georgia. —  Norton  v.  Paragon  Oil  Can  Co., 
98  Ga.  468,  25  S.  E.  501. 

Louisiana. —  Simpson  v.  New  Orleans,  109 
La.  897,  33  So.  912;  Lanata  v.  Bayhi,  31  La. 
Ann.  229.  But  see  Woolfolk  v.  Degelos,  24 
La,  Ann.  199. 


Massachusetts. —  Alcock  v.  Hopkins,  6 
Cush.  484. 

New  York. —  Burdick  v.  Green,  15  Johns. 
247. 

Pennsylvania. —  Kean  v.  Dufresne,  3  Serg. 
&  R.  233. 

Virginia. —  See  Campbell  v.  Mosby,  4  Munf. 
487. 

United  States. —  Lyman  v.  U.  S.  Bank,  12 
How.  225,  13  L.  ed.  965.  But  see  Lawrence 
V.  U.  S.,  71  Fed.  228;  Cherry  Valley  Iron 
Works  V.  Florence  Iron  River  Co.,  64  Fed. 
569,  12  C.  0.  A.  306. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  77. 

Draft  received  for  collection. —  Where  a 
draft  is  received  for  collection  with  directions 
to  pass  the  proceeds  when  paid  to  the  credit 
of  the  debtor,  and  the  creditor  negotiated 
the  draft  and  credited  his  debtor  with  the 
proceeds,  the  original  debt  is  not  extinguished 
where  the  creditor  was  afterward  obliged  to 
pay  the  draft  as  indorser.  Goodnow  v.  Howe, 
20  Me.  164,  37  Am.  Dec.  46. 

Time  of  surrender. —  The  fact  that  notes 
are  not  surrendered  before  the  action  is 
brought  does  not  preclude  an  action  upon 
the  original  indebtedness  where  they  are  sub- 
sequently taken  up  and  produced  before  the 
court  to  be  canceled.  Moore  v.  Jacobs,  190 
Mass.  424,  76  N.  E.  1041. 

66.  Florida. — Salomon  v.  Pioneer  Co-opera- 
tive Co.,  21  Fla.  374,  58  Am.  Rep.  667. 

Illinois. — 'McConnell  v.  Stettinius,  7  111. 
707. 

Mississippi. —  Buckingham  v-  Walker,  48 
Miss.  609. 

Neic  York. —  McLean  v.  Griot,  118  N.  Y. 
App.  Div.  100,  103  N.  Y.  Suppl.  129. 

South  Carolina. —  Ex  p.  Williams,  17  S.  C. 
396. 

England.— Bnvia  v.  Reilly,  [1898]  1  Q.  B. 
1,  66  L.  J.  Q.  B.  844,  77  L.  T.  Rep.  N.  S.  399, 
46  Wkly.  Rep.  96,  holding  that  the  fact  that 
the  creditor  has  subsequently  obtained  posses- 
sion of  the  bill  or  note  is  immaterial. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  77. 

67.  Ex  p.  Williams,  17  S.  C.  396. 
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h.  Indorsement  or  Guaranty  of  Note  by  Debtor.  It  lias  been  held  that  the 
omission  of  the  creditor  to  have  the  hill  or  note  of  a  third  person  indorsed  hy  the 
debtor  from  whom  he  received  it  is  prima  facie  evidence  of  an  agreement  to 
take  it  at  his  own  risk.*^^  On  the  other  hand  the  assignment  of  a  note  of  a  tiiird 
person  by  a  debtor  to  his  creditor,  with  a  guaranty  thereof,  shows  that  the  note 
was  not  accepted  as  pay  men  t,^^  even  though  the  guaranty  is  void.™ 

i.  Use  of  Due  Diligence  in  Collecting".^'  Where  a  creditor  has  received  from 
his  debtor  the  bill  or  note  of  a  third  person,  the  debt  may  be  extinguished  by  the 
laches  or  negligence  of  the  creditor  in  collecting  the  bill  or  note,  by  whieii  the 
amount  due  thereon  is  lost,''^  inasmuch  as  the  creditor  is  bound  to  use  ordinary 
means  and  diligence  to  collect  the  amount  thereof.''^ 

j.  Application  of  Rules  —  (i)  Note  or  Acceptance  of  Agent  For  Debt 
OF  Principal.    The  note  of  an  agent  executed  for  the  debt  of  his  principal  does 


68.  Hall  V.  Stevens,  116  N.  Y.  201,  22 
N.  E.  374,  5  L.  R.  A.  802;  Breed  v.  Cook,  15 
Johns.  (N.  Y.)  241;  Whitbeck  v.  Van  Ness, 
11  Johns.  (N.  Y.)  409,  6  Am.  Dec.  383; 
Union  Bank  v.  Smiser,  1  Sneed  (Tenn. )  501; 
Fydell  v.  Clark,  1  Esp.  447 ;  Bank  of  England 
V.  Newman,  1  Ld.  Eaym.  442,  12  Mod.  241. 
See  also  Miller  v.  Neihaus,  51  Ind.  401; 
Emly  V.  Lye,  15  East  7,  13  Rev.  Rep.  347. 

69.  Stone  v.  Miller,  16  Pa.  St.  450;  Torrey 
V.  Baxter,  13  Vt.  452.  See  also  Allen  v.  Ban- 
tel,  2  Thomps.  &  C.  (N.  Y.)  342.  Contra, 
Williams  v.  Ketchum,  21  Wis.  432. 

Implied  guaranty. —  Where  a  purchaser  of 
goods  transfers  a  note  in  payment  thereof 
without  indorsement,  he  thereby  guarantees 
that  the  sum  expressed  in  the  note  is  due; 
and,  if  suit  is  fairly  brought  and  duly  prose- 
cuted, and  an  offset  is  established  by  the 
maker,  the  seller  may  resort  to  the  purchaser 
for  the  price  of  the  goods  sold.  Jones  v. 
Yeargain,  12  N.  C.  420. 

70.  Monroe  v.  Hoff,  5  Den.  (N.  Y.)  360. 

71.  Necessity  of  demand  for  payment  see 
Commercial  Paper,  7  Cyc.  969. 

72.  Alahama. —  Thomason  v.  Cooper,  57 
Ala.  560,  delay  until  barred  by  limitations. 

Louisiana. —  Marburg  v.  Canneld,  4  Mart. 
N.  S.  539.  See  also  Rogers  v.  Vanlanding- 
ham,  10  La.  143. 

Mississippi. —  Lear  v.  Friedlander,  45  Miss. 
559. 

New  Hampshire. —  Exeter  Bank  v.  Gordon, 
8  N.  H.  66. 

New  Jersey. —  Shipman  v.  Cook,  16  N.  J. 
Eq.  251. 

Wisconsin. —  Mehlberg  v.  Tisher,  24  Wis. 
607. 

United  States. —  Roberts  v.  Gallagher,  20 
Fed.  Cas.  No.  11,902,  1  Wash.  150. 

England. —  Camidge  f.  Alloiiby,  6  B.  &  C. 
373,  9  D.  &  R.  391,  7  L.  J.  K.  b".  0.  S.  95,  30 
Rev.  Rep.  358,  13  E.  C.  L.  175;  Peacock  v. 
Pursoll,  14  C.  B.  N.  S.  728,  10  Jur.  N.  S. 
178,  32  L.  J.  C.  P.  200,  8  L.  T.  Rep. 
N.  S.  630,  11  Wkly.  Rep.  834,  108  E.  C.  L. 
728. 

Sec  30  Cent.  Dig.  lit.  "  Pnymonl,"  S  85. 

But  M'o  Martin  f,.  Peniiock,  2  I'n.  SI.  376, 
lioldiiig  ilint  if  a  note  in  taken  by  a  seller  of 
goodM,  willi  fin  iigi'cciiiciil  Hint  he  will  en- 
deavor io  colleet  it  or  rcluiii  it  wilhiii  two 
or  tliice  tnonUiH,  it  doc«  not  inii)ly  that  lie  in 
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bound  to  proceed  to  a  suit;  nor  is  he  liable 
for  negligence,  even  though  it  may  be  shown 
that  a  recovery  might  have  been  had. 

Laches  not  prejudicial. —  Where  the  laches 
of  the  creditor  causes  no  loss  or  damage  to 
the  debtor,  and  the  note  is  transferred  merely 
by  delivery,  the  failure  of  the  creditor  to  use 
due  diligence  in  rendering  it  available  does 
not  discharge  the  debtor.  Anderson  v.  Tim- 
berlake,  114  Ala.  377,  22  So.  431,  62  Am.  Su 
Rep.  105. 

Insolvency  of  maker  as  excuse  for  laches. — 

Where  the  maker  of  the  note  was  insolvent 
and  the  debtor  held  security  for  its  payment^ 
the  failure  of  the  creditor  to  sue  thereon  or 
give  notice  of  its  dishonor  does  not  preclude 
him  from  recovering  upon  the  original  in- 
debtedness. Kephart  v.  Butcher,  17  Iowa. 
240. 

Notice  of  dishonor  must  ordinarily  be  given 
to  the  debtor  by  the  creditor.  Blanchard  v. 
Tittabawassee  Boom  Co.,  40  Mich.  566 ;  Mur- 
phy V.  Phelps,  12  Mont.  531,  31  Pac.  64; 
Hamilton  v.  Cimningham,  11  Fed.  Cas.  No. 
5,978,  2  Brock.  350;  Smith  v.  Mercer,  L.  R. 
3  Exch.  51,  37  L.  J.  Exch.  24,  17  L.  T.  Rep. 
N.  S.  317;  Peacock  v.  Pursell,  14  C.  B.  N.  S. 
728,  10  Jur.  N.  S.  178,  32  L.  J.  C.  P.  266,  8. 
L.  T.  Rep.  N.  S.  636,  11  Wkly.  Rep.  834,  108 
E.  C.  L.  728.  See  also  Commercial  Papee,. 
7  Cyc.  1068. 

Duty  to  sue  on  note. —  Where  the  note  of  a 
tliird  person  is  taken  merely  as  a  conditional 
payment  the  creditor  is  not  obliged  to  sue 
upon  the  note  before  bringing  an  action  upon 
the  original  indebtedness.  Dodge  v.  Stanton, 
12  Mich.  408. 

73.  Alahama. —  Lake  t\  Gilchrist,  7  Ala. 
955. 

Maryland. —  Dorsey  v.  Campbell,  1  Bland 
356. 

New  Hampshire. —  Cochtan  r.  Wheeler,  7 
N.  11.  202,  26  Am.  Dec.  732. 

New  York. —  Copper  r.  Powell,  Anth.  N.  P. 
68;  Woodcock  V.  Bennet,  1  Cow.  711,  13  Am. 
Dec.  508. 

North  Carolina. —  Gordon  r.  Price,  32  N.  C. 
385. 

rwf/.s.— See  Houston  v.  Evans,  (1801)  17 
S.  W.  925. 

Unilvd  folates. —  In  re  Ouiiuette,  18  Fed.. 
Cas.  N(i.  10,622,  1  Snwy.  47. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  85. 
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not  discharge  the  debt,''''  unless  the  creditor  expressly  agrees  to  receive  it  as  pay- 
ment.'^ So  a  draft  of  an  agent  is  not  payment  of  the  debt  so  as  to  prevent  an 
action  npon  the  original  consideration.™  Likewise  a  draft  given  by  a  purchaser, 
accepted  by  his  agent,  and  received  by  the  seller  is  not  necessarily  an  absolute 
payment." 

(ii)  Payments  by  Paetnership  or  Individual  Partner  —  (a)  Note  of 
Firm  For  Private  Debt.  While  it  would  seem  ordinarily  that  a  note  given  by 
a  firm  for  the  private  debt  of  a  partner  is  not  an  absolute  payment,  yet,  if  it  has 
been  tlie  usual  habit  of  all  the  parties  in  previous  similar  transactions  to  consider 
such  notes  as  payment,  they  will  be  regarded  as  sucli.'^ 

(b)  Bill  or  Note  of  Partner  For  Debt  of  Fir m?'^  The  giving  by  a  partner 
of  his  individual  note,***^  or  adraft,^^  or  his  acceptance  of  a  draft,^^  for  tlie  debt  of 
the  firm,  does  not  extinguish  the  firm  indebtedness,  although  done  after  the 
dissolution  of  the  partnership,^^  except  where  there  is  an  agi-eement  that  it  shall 
operate  as  payaient.^^    So  the  surrender  of  the  partnership  note  and  the  accept- 


74.  Keller  v.  Singleton,  69  Ga.  703 ;  Wylly 
f.  Collins,  9  Ga.  223 ;  Johnson  v.  Cleaves,  15 
N.  H.  332;  Davis  v.  Allen,  3  N.  Y.  168.  See 
also  Hedge  i>.  McQuaid,  11  Cush.  (Mass.) 
352;  Wright  v.  First  Crockery  Ware  Co.,  1 
N.  H.  281,  8  Am.  Dec.  68. 

75.  Porter  v.  Talcott,  1  Cow.  (N.  Y.)  359. 
In  Massachusetts  where  a  negotiable  note 

is  prima  facie  an  absolute  payment,  it  is 
held  that  the  acceptance  of  the  agent's  note, 
with  intent  to  give  exclusive  credit  to  the 
maker  as  such  agent,  constitutes  a  payment. 
Perkina  v.  Cady,  111  Mass.  318.  See,  gen- 
erally, French  v.  Price,  24  Pick.  (Mass.) 
13. 

76.  Taylor  v.  Connor,  41  Miss.  722,  97  Am. 
Dec.  419 ;  Millville  Ins.  Co.  v.  Flesher,  7  Ohio 
Dec.  (Reprint)  510,  3  Cine.  L.  Bui.  574;  The 
Washington  Irving,  29  Fed.  Cas.  No.  17,244, 
2  Ben.  318;  Taylor  v.  Briggs,  M.  &  M.  28,  22 
E.  C.  L.  463.  Compare  Anderson  v.  Hillies, 
12  C.  B.  499,  21  L.  J.  C.  P.  150,  16  Jur.  819, 
74  E.  C.  L.  499. 

77.  Ainis  v.  Ayres,  62  Hun  (N.  Y.)  376, 
16  N.  Y.  Suppl.  905. 

78.  Benneson  v.  Thayer,  23  111.  374. 

79.  See  also  Partnership. 

80.  California- — Dellapiazza  v.  Foley,  112 
Cal.  380,  44  Pac.  727. 

Georgia. —  Norton  v.  Paragon  Oil  Can  Co., 
98  Ga.  468,  25  S.  E.  501. 

Illinois. —  Rayburn  v.  Day,  27  111.  46. 

Manjland.— Folk  v.  Wilson,  21  Md.  538,  83 
Am.  Dec.  599. 

New  Hampshire. —  Thompson  v.  Briggs,  28 
N.  H.  40. 

Tennessee. —  Nichols  v.  Cheairs,  4  Sneed 
229. 

Vermont. —  Spaulding  v.  Ludlow  Woolen 
Mill,  36  Vt.  150,  especially  where  the  agree- 
ment is  that  the  note  shall  not  be  a  payment 
and  satisfaction  of  the  debt  but  that  the  firm 
shall  still  remain  liable. 

Canada. —  Carruthers  v.  Ardagh,  20  Grant 
Ch.  (U.  C.)  579. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  67. 

81.  Sneed  v.  Wiester,  2  A.  K.  Marsh.  (Ky.) 
277;  Spear  v.  Atkinson,  23  N.  C.  262;  Bot- 
tomley  v.  Nuttall,  5  C.  B.  N.  S.  122,  5  Jur. 
N.  S.  315,  28  L.  J.  C.  P.  110,  94  E.  C.  L.  122. 


But  see  Louderback  v.  Lilly,  75  Ga.  855,  hold- 
ing that  where,  without  notice  of  the  disso- 
lution of  the  firm,  the  creditor  accepted  the 
individual  drafts  of  one  of  the  partners  for 
the  debt,  and  extended  the  time  of  payment 
without  the  knowledge  or  consent  of  the  re- 
tiring partner,  the  latter  was  released  from 
liability. 

82.  Colorado. —  Tootle  v.  Cook,  4  Colo.  App. 
Ill,  35  Pac.  193. 

Indiana. —  Sigler  v.  Coder,  Wils.  354. 

Maine. —  Paine  v.  Dwinel,  53  Me.  52,  87 
Am.  Dec.  533. 

New  York. — ■  Murray  v.  Gouverneur,  2 
Johns.  Cas.  438,  1  Am.  Dec.  177. 

England. —  Lynn  v.  Chafers,  2  Keen  521, 
15  Eng.  Ch.  521,  48  Eng.  Reprint  728. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  67. 

83.  Missouri. —  Yarnell  v.  Anderson,  14  Mo. 
619. 

New  Hampshire. —  Thompson  v.  Briggs,  28 
N.  H.  40. 

New  Jersey. —  Titus  v.  Todd,  25  N.  J.  Eq. 
458. 

New  York. —  Vernam  v.  Harris,  1  Hun 
451;  Smith  v.  Rogers,  17  Johns.  340;  Her- 
ring V.  Sanger,  3  Johns.  Cas.  71.  But  see 
Maier  v.  Canavan,  8  Daly  272. 

North  Carolina. —  Mebane  V.  Spencer,  28 
N.  C.  423;  Wilson  v.  Jennings,  15  N.  C  90. 

Ohio. —  Keating  v.  Sherlock,  1  Cine.  Super. 
Ct.  257. 

Pennsylvania. —  Collier  v.  Leech,  29  Pa.  St. 
404;  Mason  V.  Wickersham,  4  Watts  &  S. 
100. 

Texas. —  Seward  v.  L'Estrange,  36  Tex. 
295 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  67. 
Compare  Adler  v.  Foster,  39  Mich.  87. 

84.  Connecticut. —  Bonnell  v.  Chamberlain, 
26  Conn.  487. 

Marijland. —  Bernard  v.  Torrance,  5  Gill 
&  J.  383. 

New  York. —  Waydell  v.  Luer,  3  Den.  410 
[reversing  5  Hill  448]  ;  Arnold  v.  Camp,  12 
Johns.  409,  7  Am.  Dec.  328. 

Ohio. —  Athens  First  Nat.  Bank  v.  Green, 
40  Ohio  St.  431. 

Pennsylvania. —  White  v.  Rech,  171  Pa.  St. 
82,  32  Atl.  1130. 
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ance  of  tlie  individual  note  of  a  partner  in  place  thereof  does  not  of  itself  con- 
stitute a  payment  of  the  firm's  indebtedness,^'  except  wliere  there  are  special 
circumstances,  as  wliere  sucli  act  pi-ejudicially  affects  the  rights  of  other  partners 
who  may  be  considered  as  sureties.^^ 

(c)  liote  Executed  hj  Partner  in  Name  of  Firm  After  iJlssolutirm.  Where 
a  note  is  executed  by  the  continuing  partner  or  partners,  in  tlie  firm-name,  after 
the  dissolution  of  the  partnership,  it  is  not,  in  the  absence  of  an  agreement 
therefor,  a  payment  of  the  firm  indebtedness  where  it  is  not  binding  on  the 
reth-ing  partner. Nor  is  such  note  a  payment  where  received  through  a  mis- 
take in  fact,  as  where  the  creditor  was  ignorant  of  the  dissolution  of  the  firm.* 
But  where  the  note  prejudices  the  rights  of  the  non-assenting  partners  as  against 
the  partner  executing  it,  it  has  been  held  that  their  liability  is  extinguished.** 

(d)  Note  of  New  Firm  For  Note  or  Pelt  of  Old.  While  a  note  given  by  a 
new  firm  for  a  debt  of  the  old  firm,  or  in  renewal  of  a  note  of  the  old  firm,  may 
constitute  a  payment  of  the  indebtedness  so  as  to  release  retiring  members  of  the 
old  firm,*°  as  where  such  note  is  accepted  by  the  creditor  as  an  absolute  payment,^' 


Vermont. — •  Stephens  Thompson,  28  Vt. 
77. 

West  Virginia. —  Bowyer  v.  Knapp,  15 
W.  Va.  277. 

United  States. —  In  re  Parker,  11  Fed.  397, 
6  Sa\vy.  248. 

England. —  Thompson  v.  Percival,  2  B.  &  A. 
968,  22  E.  C.  L.  405. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  67. 

Note  of  partner  who  has  assumed  payment 
of  firm  debts. —  \^Tiere  a  creditor,  after  disso- 
lution of  the  firm,  knowing  that  one  or  more 
of  the  partners  have  agreed  with  the  others 
to  assume  and  pay  the  debts  of  the  firm, 
takes  the  negotiable  notes  of  those  who  should 
pay,  in  payment  of  his  debt,  and  thus  ex- 
tends the  time  of  payment,  he  thereby  dis- 
charges the  other  partners.  Millerd  v.  Thorn, 
56  N.  Y.  402;  Dodd  v.  Dreyfus,  57  How.  Pr. 
(N.  Y.)  319;  Paul  V.  Ellison,  1  Ohio  Dee. 
(Reprint)  67,  1  West.  L.  J.  452;  Townsends 
V.  Stevenson,  4  Rich.  (S.  C.)  59. 

Acceptance  of  the  notes  of  each  partner 
individually. —  Where,  pending  or  after  the 
dissolution,  the  creditor  receives  the  indi- 
vidual notes  of  each  of  the  partners  in  satis- 
faction, he  is  no  longer  a  firm  creditor.  Max- 
well V.  Day,  45  Ind.  509;  Crocker  v.  Crocker, 
52  Me.  267,  83  Am.  Dec.  509;  Page  v.  Car- 
penter, 10  N.  H.  77 ;  Bowyer  t:  Knapp,  15 
W.  Va.  277.  See  also  Drake  v.  Hill,  53  Iowa 
37.  3  N.  W.  811,  5  N.  W.  745. 

Effect  of  fraud. —  Where  a  creditor,  in- 
duced thereto  by  fiaud  or  nii.srepresentations, 
accepts  the  note  of  a  partner  in  payment  of 
an  account  against  the  firm,  and  upon  dis- 
covering the  fraud,  instead  of  rescinding  the 
agreement  of  acceptance  and  surrendering 
the  note  within  a  reasonable  time,  pursues 
the  note  to  judgment,  so  that  he  cannot  place 
tlie  particH  in  slalu  quo,  lie  cannot  then  main- 
tain an  a('tion  upon  ilie  original  indebtedness. 
]{icker  v.  Adams,  59  Vt.  154,  8  AU.  278. 

85.  V.-ai  ICi)H  V.  Dillavo,  6  l?iul).  (N.  Y.) 
244;  Williams  v.  Colby, '3  Silv.  Sup.  (N.  Y.) 
337,  0  N.  Y.  Slip])!.'  459;  In  re  DaviH,  5 
Whart.  (I'll.)  530,  34  Am.  J>(>c.  574.  See 
rIho  Parker  V.  Canfield,  37  Conn.  250,  0  Am. 
Rep.  317. 

[III.  A.  2,  j,  (ll).  (b)] 


Substitution  of  note  signed  by  individual 

partners. —  The  substitution  of  a  note  signed 
by  two  partners  with  their  individual  names 
for  one  signed  with  the  name  of  the  firm, 
after  it  was  dissolved,  does  not  make  it  an 
individual  debt  if  there  was  no  intent  to 
change  its  character.  Maynard  v.  Fellows, 
43  N.  H.  255.  But  see  Jeisley  v.  Haiter,  4 
Yeates  (Pa.)  337. 

86.  Espy  V.  Comer,  80  Ala.  333;  Stone  v. 
Chamberlin,  20  Ga.  259. 

87.  Perrin  v.  Keene,  19  Me.  355,  36  Am. 
Dec.  759;  Gardner  v.  Conn,  34  Ohio  St.  187; 
Parker  v.  Cousins,  2  Graft.  (Va.)  372,  44  Am. 
Dec.  388 ;  In  re  Clap,  5  Fed.  Cas.  No.  2.784,  2 
Lowell  226.  See  also  Edwards  v.  Trulock,  37 
Iowa  244;  Turnbow  v.  Broach,  12  Bush  (Ky.) 
455. 

88.  Chittenango  First  Nat.  Bank  v.  Mor- 
gan, 73  N.  Y.  593. 

89.  Silas  V.  Adams,  92  Ga.  350,  17  S.  E. 
280;  Chamberlain  v.  Stone,  24  Ga.  310. 

Retiring  partners  as  sureties. —  Where  the 
creditor,  after  dissolution,  accepts  a  time 
note  in  the  firm-name  from  the  partner  con- 
tinuing the  business  with  knowledge  that 
such  partner  has  assumed  the  debts  of  the 
firm,  the  retiring  partners  occupy  the  position 
of  sureties  and  are  released  by  the  time 
given.  Smith  v.  Shelden,  35  Mich.  42,  24 
Am.  Rep.  529. 

90.  See  cases  cited  infra,  this  and  notes 
91-94. 

Renewals  of  bank  loans  as  sui  generis. — 

Where  a  bank  loans  money  to  a  firm,  and 
takes  the  firm  note  therefor,  and,  after  the 
creation  of  a  new  firm,  composed  of  the  same 
members  and  another,  accepts  its  notes  in  re- 
newal, with  knowledge  that  one  of  its  mem- 
bers, who  Mas  a  member  of  the  old  firm,  has 
retired,  the  renewal  operates  as  a  payment  of 
the  old  note,  precluding  the  bank  from  re- 
course against  the  ])ro])erty  of  such  retired 
member.  Childa  r.  Pellett, 'l02  IMicli.  558,  01 
N.  W.  54.  But  SCO  P\iol)lo  First  Nat.  Bank 
r.  Newton,  10  Colo.  161,  14  Pac.  428. 

91.  See  Thurber  /•.  Corbin,  51  Barb. 
(N.  Y.)  215;  Crowley  r.  Chamberlain,  0 
Ohio  Dee.  (Reprint)  982,  9  Am.  L.  Rec.  377. 
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or  where  tlie  retiring  member  is  considered  as  a  surety  and  indulgence  has  been 
granted  the  continuing  partners,'-  yet  ordinaril}'  the  note  is  not  considered  a  pay- 
ment where  not  accepted  as  sucli/^  especially  where  the  creditor  is  ignorant  of  the 
change  in  the  firm.'^ 

3.  Payment  by  Checks"^  —  a.  In  General.  The  acceptance  by  the  creditor  of  a 
check,'"'  without  regard  to  whether  it  is  tlie  check  of  the  debtor"  or  of  a  third 


92.  Thurber  v.  Corbin,  51  Barb.  (N.  Y.) 
215. 

93.  Pueblo  First  Nat.  Bank  v.  Newton,  10 
Colo.  IGl,  14  Pac.  428 ;  Nightingale  r.  Chafee, 
11  R.  I.  609,  23  Am.  Rep.  531;  White  v. 
Boone,  71  Tex.  712,  12  S.  W.  51.  See  also 
Kimberly's  Appeal,  3  Pa.  Cas.  528,  7  Atl. 
75. 

94.  Hill  X.  Marcy,  49  N.  H.  265;  Heroy  v. 
Van  Pelt,  4  Bosw.  (N.  Y.)  60. 

95.  See  also  Banks  and  Banking,  5  Cyc. 
528. 

Check  as  payment  within  statute  of  frauds 

see  Frauds,  Statute  of,  20  Cyc.  252. 

Retention  of  check  for  less  than  amount  of 
debt  as  accord  and  satisfaction  see  Accord 
AND  Satisfaction,  1  Cj-c  333  note  72. 

96.  Alabama. —  Lowenstein  v.  Bresler,  109 
Ala.  326,  19  So.  860. 

Arkansas. —  Sharp  v.  Fleming,  75  Ark.  556, 
88  S.  W.  305. 

California. —  Comptoir  D'Escompte  de  Paris 
V.  Dresbach,  78  Cal.  15,  20  Pac.  28. 

Georgia. —  Kinard  v.  Sylvester  First  Nat. 
Bank,  125  Ga.  228,  53  S.  E.  1018,  114  Am. 
St.  Rep.  201 ;  Hatcher  i;.  Comer,  75  Ga.  728. 

Zoira.— Dille  v.  White,  132  Iowa  327,  109 
N.  W.  909. 

Kansas. —  Kermeyer  v.  Newby,  14  Kan. 
164. 

Louisiana. —  Ocean  Tow  Boat  Co.  v.  The 
Ophelia,  11  La.  Ann.  28. 

Maine. —  Marrett  v.  Brackett,  60  Me.  524. 

Massachusetts. —  Taylor  v.  Wilson,  11 
Mete.  44,  45  Am.  Dec.  180;  Dennie  v.  Hart, 
2  Pick.  204. 

Minnesota. —  Good  v.  Singleton,  39  Minn. 
340,  40  N.  W.  359. 

Missouri. —  Barton  v.  Hunter,  59  Mo.  App. 
610;  Carroll  Exch.  Bank  v.  Carrollton  First 
Nat.  Bank,  58  Mo.  App.  17 ;  Selby  v.  McCul- 
lough,  26  Mo.  App.  66. 

New  Hampshire. — ■  Nason  v.  Fowler,  70 
N.  H.  291,  47  Atl.  263. 

New  I'orZi;.— Thomas  v.  Westchester  County, 
115  N.  Y.  47,  21  N.  E.  674,  4  L.  E.  A.  477; 
Turner  v.  Fox  Lake  Bank,  4  Abb.  Dee.  434,  3 
Keyes  425,  2  Transcr.  App.  344  ^affirming 
23  How.  Pr.  399]  ;  Syracuse,  etc.,  R.  Co.  v. 
Collins,  3  Lans.  29  [affirmed  in  57  N.  Y.  641, 
1  Abb.  N.  Cas.  47];  Houston  v.  Shindler,  11 
Barb.  36 ;  Lockwood  Trade  Journal  v.  New 
York  Silicate  Book  Slate  Co.,  88  N.  Y.  Suppl. 
152;  People  v.  Baker,  20  Wend.  602;  People 
V.  Howell,  4  Johns.  296. 

Ohio. —  Imbush  v.  Mechanics',  etc..  Bank,  1 
Ohio  Dee.  (Reprint)  8,  1  West.  L.  J.  49. 

Pennsylvania. —  Patton  v.  Ash,  7  Serg.  &  R. 
116. 

Virginia. —  Blair  v.  Wilson,  28  Gratt.  165. 
England. —  Cohen  v.  Hale,  3  Q.  B.  D.  371, 
47  L.  J.  Q.  B.  496,  39  L.  T.  Rep.  N.  S.  35,  26 


Wkly.  Rep.  680;  Hough  v.  May,  4  A.  &  E. 
954,  2  Harr.  &  W.  33,  5  L.  J.  K.  B.  186,  6 
N.  &  M.  535,  31  E.  C.  L.  415.  See  also  Had- 
ley  V.  Hadley,  [1898]  2  Ch.  680,  67  L.  J.  Ch. 
694,  79  L.  t.  Rep.  N.  S.  299,  47  Wkly.  Rep. 
238.  Compare  Bridges  v.  Garrett,  L.  R.  5 
C.  P.  451,  39  L.  J.  C.  P.  251,  22  L.  T.  Rep. 
N.  S.  448,  18  Wkly.  Rep.  815. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  86 
et  seq. 

A  fortiori  a  check  drawn  in  favor  of  the 
debtor's  agent  is  not  prima  facie  evidence  of 
the  payment  of  the  debt,  even  if  the  ci-editor 
assents  that  it  be  so  drawn.  Mullins  v. 
Brown,  32  Kan.  312,  4  Pac.  305. 

Check  lost  or  fraudulently  obtained  from 
creditor. —  When  a  debtor  pays  his  debt  by  a 
check  to  the  order  of  his  creditor,  or  of  one 
nominated  by  the  latter,  and  the  check  is 
lost  by,  or  fraudulently  obtained  from,  the 
creditor,  and  is  paid  to  the  finder  or  fraudu- 
lent holder  on  a  forged  indorsement  of  the 
payee,  the  debtor  is  not  discharged,  and  may 
again  be  called  upon  to  pay  his  debt,  at  least 
unless  the  check  was  taken  in  absolute  pay- 
ment and  extinguishment  thereof.  Thomson 
V.  British  North  America  Bank,  82  N.  Y.  1. 

A  check  is  not  payment  even  if  it  is  given 
for  a  note  which  is  surrendered  (Olcott  v. 
Rathbone,  5  Wend.  (N.  Y.)  490),  nor  al- 
though a  receipt  is  given  for  the  old  debt 
upon  the  delivery  of  the  check  (Bradford  v. 
Fox,  38  N.  Y.  289 ) ,  or,  on  presentment  of  one 
check,  the  holder  receives  from  the  drawer 
the  check  for  the  amount  of  his  check  (Kelty 
r.  Erie  Second  Nat.  Bank,  52  Barb.  (N.  Y.) 
328). 

Invalid  check. —  The  delivery  of  a  check,  on 
which  the  place  where  it  is  not  drawn  is  not 
stated,  and  which  is  not  stamped,  does  not 
amount  to  a  payment.  Bond  v.  Warden,  1 
Coll.  583,  14  L.  J.  Ch.  154,  28  Eng.  Ch.  583, 
63  Eng.  Reprint  553. 

Return  of  "  worthless  check. —  Where  the 
drawee  is  insolvent  and  the  check  worthless, 
it  is  not  necessary  to  return  it  to  the  drawer ; 
and  its  retention  indicates  no  intention  of 
appropriation  as  payment  of  the  debt.  Her- 
ider  Phoenix  Loan  Assoc.,  82  Mo.  App. 
427. 

Certification  of  check  as  constituting  abso- 
lute payment  see  Banks  and  Banking,  5 
Cyc.  541,  542. 

97.  Alabama. —  Bibb  v.  Snodgrass,  97  Ala. 
459,  11  So.  880. 

Georgia. —  Phillips  v.  Bullard,  58  Ga.  256; 
Lester-Whitney  Shoe  Co.  v.  Oliver  Co.,  1  Ga. 
App.  244,  58  S.  E.  212. 

Illinois. —  Angus  v.  Chicago  Trust,  etc, 
Bank,  170  111.  298,  48  N.  E.  946;  Woodburn 
V.  W^oodburn,  115  111.  427,  5  N.  E.  82;  Peoria, 
etc.,  R.  Co.  V.  Buckley,  114  111.  337,  2  N.  E. 
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person/^  does  not  constitute  payment,  unless  it  is  agreed  that  it  shall  be  taken  as  an 
absolute  pajment.**"    This  rule  applies  to  a  check  given  for  a  contemporaneous 


179;  Canadian  Bank  of  Commerce  v.  McCrea, 
106  111.  281. 

Kansas. —  See  Cliappee  v.  Kansas  Vitrified. 
Brick  Co.,  70  Kan.  723,  79  Pac.  666. 

Michigan- — Baumgardner  v.  Henry,  131 
Mich.  240,  91  N.  W.  109. 

Neio  Hampshire. —  Barnet  v.  Smith,  30 
N.  H.  256,  64  Am.  Dee.  290. 

Hew  York. —  Bradford  v.  Fox,  38  N.  Y. 
289 ;  Sweet  v.  Titus,  67  Barb.  327  ;  Genin  v. 
Tompkins,  12  Barb.  265;  Franklin  v.  Vander- 
pool,  1  Hall  78;  Cromwell  v.  Lovett,  1  Hall 
56  [affirmed  in  6  Wend.  369]  ;  Block  v.  Gar- 
fiel,  30  Misc.  821,  61  N.  Y.  Suppl.  918; 
Millbury  ?;.  Heitzberg,  55  N.  Y.  Suppl.  743, 

28  N.  Y.  Civ.  Proc.  179;  Flynn  v.  Woolsey, 
10  N.  Y.  Suppl.  875;  Olcott  v.  Erwin,  9  N.  Y. 
Suppl.  71;  Collins  v.  Colmey,  14  N.  Y.  St. 
444;  Tanner  v.  Fox  Lake  Bank,  23  How.  Pr. 
399  [affirmed  in  4  Abb.  Dee.  434,  3  Keyes 
425,  2  Transcr.  App.  344]. 

Ohio. —  Hodgson  v.  Barrett,  33  Ohio  St.  63, 
31  Am.  Rep.  527. 

Petmsylvania. —  Loux  v.  Fox,  171  Pa.  St. 
68,  33  Atl.  190. 

United  States. —  Pflueger  Lewis  Foun- 
dry, etc.,  Co.,  134  Fed.  28,  67  C.  C.  A.  102. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  87. 

98.  Indiana. —  Cox  v.  Hayes,  18  Ind.  App. 
220,  47  N.  E.  844. 

Iowa. — ■  People's  Sav.  Bank  v.  Gifford,  108 
Iowa  277,  79  N.  W.  63. 

Kansas. —  Mordis  v.  Kennedy,  23  Kan.  408, 
33  Am.  Rep.  169. 

Massachusetts. —  Weddigen  v.  Boston  Elas- 
tic Fabric  Co.,  100  Mass.  422;  Small  v. 
Franklin  Min.  Co.,  99  Mass.  277. 

Michigan.—  Goldsmith  v.  Lichtenberg,  139 
Mich.  163,  102  N.  W.  627. 

Minnesota. —  National  Bank  of  Commerce 
V.  Chicago,  etc.,  R.  Co.,  44  Minn.  224,  46 
N.  W.  342,  560,  20  Am.  St.  Rep.  566,  9 
L.  R.  A.  263. 

ISfew  Yorfc.— Carroll  v.  Sweet,  128  N.  Y. 
19,  27  N.  E.  763,  13  L.  R.  A.  43 ;  Greenwich 
Ins.  Co.  V.  Oregon  Imp.  Co.,  76  Hun  194,  27 
N.  Y.  Suppl.  794  [affirmed  in  148  N.  Y.  758, 
43  N.  E.  987]  ;  Jobbitt  v.  Goundry,  29  Barb. 
509 ;  Rines  v.  New  York,  etc.,  -Brewing  Co., 
45  Misc.  415,  90  N.  Y.  Suppl.  362. 

Pennsi/Ivania. —  Mclntyre  v.  Kennedy,  29 
Pa.  St.  448. 

Tennessee. —  Kirkpatrick  v.  Puryear,  93 
Tenn.  409,  24  S.  W.  1130,  22  L.  R.  A.  785. 

England. —  Moeatta  V.  Bell,  4  Jur.  N.  S. 
77,  27  L.  J.  Ch.  237. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  89. 

99.  Illinois.— BiiUvy  n.  Paidridge,  134  111. 
188,  27  N.  E.  89  [affirming  35  111.  Ai)p. 
121]. 

Indiana. —  Sutton  V.  Baldwin,  140  Ind.  361, 
45  N.  E.  518. 

loiixi. —  Lyon  r.  Nortlirup,  17  Iowa  314. 

Kentucky. —  IlnrbiHon  /•.  Frazier,  04  S.  W. 
738,  23  Ky.  L.  j{c'p.  1115. 

Maryhivd.—  Andi'THon  v.  Gill,  79  Md.  312, 

29  Atl.  527.  47  Am.  St.  Rep.  402,  25  L.  R.  A. 
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200;  Woodville  v.  Reed,  20  Md.  179.  See  also 
U.  S.  V.  Thompson,  33  Md.  575. 

Massachusetts. —  See  Breck  v.  Barney,  183 
Mass.  133,  06  N.  E.  043. 

New  York. —  See  In  re  Kellogg,  104  N.  Y. 
648,  10  N.  E.  152  [affirming  39  Hun  275]; 
Upson  V.  Mt.  Morris  Bank,  103  N.  Y.  App. 
Div.  367,  92  N.  Y.  Suppl.  1101.  But  see 
Hunter  v.  Wetsell,  84  N.  Y.  549,  38  Am.  Rep. 
544;  Bernheimer  v.  Herrman,  44  Hun  110. 

North  Carolina. —  Davis  Sulphur  Ore  Co. 
V.  Powers,  130  N.  C.  152,  41  S.  E.  0;  Tiddy 
V.  Harris,  101  N.  C.  589,  8  S.  E.  227;  Sellars 
V.  Johnson,  65  N.  C.  104. 

Pennsylvania. —  Sayers  v.  Kent,  201  Pa.  St. 
38,  50  Atl. '296;  Kilpatrick  v.  Home  Bldg., 
etc..  Assoc.,  119  Pa.  St.  30,  12  Atl.  754; 
Cochran  v.  Slomkowski,  29  Pa.  Super.  Ct. 
385. 

Rhode  Island. —  National  Park  Bank  v. 
Levy,  17  R.  1.  746,  24  Atl.  777,  19  L.  R.  A. 
475. 

Virginia. —  Blair  v.  Wilson,  28  Gratt.  165. 

Wisconsin. —  LaFayette  County  Monument 
Corp.  V.  Magoon,  73  Wis.  027,  42  N.  W.  17, 
3  L.  R.  A.  701. 

Wyoming. —  See  Conway  v.  Smith  Mercan- 
tile Co.,  6  Wyo.  468,  46  Pac  1084. 

England. —  Pollard  v.  Bank  of  England, 
L.  R.  6  Q.  B.  623,  40  L.  J.  Q.  B.  233,  25 
L.  T.  Rep.  N.  S.  415,  19  Wkly.  Rep.  1168; 
Pearce  v.  Davis,  1  M.  &  Rob.  365. 

Canada. —  McLeish  v.  Howard,  3  Ont.  App. 
503;  Livingston  v.  Wood,  27  Grant  Ch. 
(U.  C.)  515;  Hughes  v.  Canada  Permanent 
Loan,  etc.,  Soc,  39  U.  C.  Q.  B.  221;  Geohegan 
V.  Lawson,  13  U.  C.  Q.  B.  495. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  80 
et  seq. 

The  intent  of  the  parties  is  to  be  deter- 
mined by  their  express  agreement,  or  the 
facts  and  circumstances  of  the  transaction. 
Kirkpatrick  v.  Puryear,  93  Tenn.  409,  24 
S.  W.  1130,  22  L.  R.  A.  785.  There  need  be 
no  express  words  or  writing  of  the  parties 
agreeing  that  the  check  is  to  be  an  absolute 
payment,  but  the  circumstances  and  the  con- 
duet  of  the  parties  may  show  an  express  un- 
derstanding that  the  check  is  taken  in  satis- 
faction of  the  debt  or  estop  the  creditor  from 
claiming  the  contrary.  Conde  v.  Dreisam 
Gold  Min.  Co.,  3  Cal.  App.  583,  86  Pac.  825. 
For  instance,  where  a  check  is  sent  for  the 
express  p\irpose  of  payment  and  is  retained 
for  an  imreasonable  time  under  circumstances 
im])lying  that  it  was  so  acce])ted,  it  will  be 
construed  to  have  been  accepted  as  an  abso- 
lute payment.  Conde  v.  Dreisam  Gold  Min. 
Co.,  supra;  Bloomquist  V.  Johnson,  107  111. 
A])]).  154. 

If  the  acceptance  of  the  check  was  induced 
by  fraudulent  representations  it  does  not  con- 
stitute payment.  Martin  V.  Pennock,  2  Pa. 
St.  376. 

Absence  of  funds. —  A  cheek  does  not  con- 
stitulo  payment  whore  drawn  in  the  absence 
of  funds  and  witli  iw  reasonable  expectation 
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debt  as  well  as  for  one  given  in  payment  of  a  preexisting  debt.^  But  where  the 
check  is  in  fact  paid  the  debt  is  extinguished,^  and  it  is  immaterial  that  the  pay- 
ment was  to  an  authorized  agent  of  the  creditor.^ 

b.  Diligence  in  Collection,  The  acceptance  of  a  check  implies  an  undertaking 
to  use  due  diligence  in  presenting  it  for  payment  and  giving  notice  of  dishonor, 
and  if  the  parties  from  whom  it  is  received  sustain  loss  by  want  of  such  dihgence 
it  will  be  held  to  operate  as  actual  payment/  But  wliei-e  the  bank  on  which 
the  check  is  drawn  fails  before  tlie  expiration  of  a  reasonable  time  in  which  to 
present  the  check,^  or  it  is  proliibited  by  injunction  from  making  any  more  pay- 


of  funds  in  the  hands  of  the  drawees  to  meet 
it,  and  no  reasonable  expectation  tliat  it 
would  be  honored.  Holmes  v.  Fall  River 
First  Nat.  Bank,  126  Mass.  353;  Taylor  v. 
Wilson,  11  Mete.  (Mass.)  44,  45  Am.  Dec. 
180;  Fleig  v.  Sleet,  43  Ohio  St.  53,  1  N.  E. 
24,  54  Am.  Rep.  800.  Where  the  debtor 
gives  in  payment  his  check  with  knowledge 
that  he  has  no  funds  in  the  bank  to  meet  it, 
there  is  such  a  false  representation  of  a  ma- 
terial fact  as  to  entitle  the  seller  to  rescind 
the  contract  even  though  the  purchaser  at 
the  time  believed,  and  had  reasonable  ground 
for  believing,  that  the  check  would  be  paid. 
Loughnan  v.  Barry,  Jr.  R.  6  C.  L.  457. 

Where  a  check  is  received  as  conditional 
payment  the  payment  becomes  absolute  and 
relates  to  the  date  of  the  delivery  of  the 
check  when  its  recipient  actually  cashes  it. 
Hooker  v.  Burr,  137  Cal.  663,  668,  70  Pac. 
778,  99  Am.  St.  Rep.  17. 

The  acceptance  of  a  check  from  the  drawee 
of  a  hill  for  the  amount  thereof,  where  the 
bill  is  given  up,  operates  as  a  payment  of 
the  bill,  in  favor  of  the  debtor  delivering 
such  draft  of  a  third  person  to  his  credit. 
Whitney  v.  Esson,  99  Mass.  308,  96  Am.  Dec. 
762.  And  see  Russell  y.  Hankey,  6  T.  R. 
12. 

Check  of  third  person. —  Where  the  debtor 
directs  the  creditor  to  send  a  bill  for  goods 
bought  to  a  third  person,  and  the  creditor 
accepts  the  check  of  the  third  person  and 
notifies  the  debtor  that  the  goods  have  been 
paid  for,  and  on  the  same  day  the  third  per- 
son fails,  leaving  the  check  unpaid  and  in 
debt  to  said  debtor,  the  check  constitutes  a 
payment  by  the  debtor.  White  v.  Howard,  1 
Sandf.  (N.  Y.)  81. 

Agent's  check. —  Where  goods  are  bought 
to  be  delivered  to  a  special  agent  of  the 
buyer,  with  whom  he  agrees  to  leave  cash 
for  payment,  which  he  does,  and  the  seller, 
on  delivery,  accepts  part  casli,  and  the  agent's 
check  for  the  balance,  which  he  holds  until 
after  the  buyer  settles  his  accounts  with  the 
agent,  and  the  latter  becomes  insolvent,  the 
buyer  is  released  from  liability.  Cleveland 
V.  Pearl,  63  Vt.  127.  21  Atl.  261,  25  Am.  St. 
Rep.  748. 

1.  Carter  v.  Richardson,  60  S.  W.  397,  22 
Ky.  L.  Rep.  1204;  National  Bank  of  Com- 
merce V.  Chicago,  etc..  R.  Co.,  44  Minn.  224, 
46  N.  W^.  342,  20  Am.  St.  Rep.  5G6,  9  L.  R.  A. 
263.  See  also  Steiner  r.  Jeffries,  118  Ala. 
573,  24  So.  37 ;  Young  v.  Kellar,  94  Mo.  581, 
7  S.  W.  293,  4  Am.  St.  Rep.  405.  But  see 
Redpath  v.  Kolfage,  16  U.  C.  Q.  B.  433. 


2.  Alabama. —  Kansas  City,  etc.,  R.  Co.  v. 
Ivy  Leaf  Coal  Co.,  97  Ala.  705,  12  So.  395. 

Georgia. —  O.  A.  Smith  Roofing,  etc.,  Co.  v. 
Mitchell,  117  Ga.  772,  45  S.  E.  47. 

Iowa. —  Harbaeh  v.  Colvin,  73  Iowa  638, 
35  N.  W.  663. 

Michigan. — Kallander  v.  Neidhold,  98  Mich. 
517,  57  N.  W.  571. 

New  York. —  Sage  v.  Burton,  84  Hun  267, 
32  N.  Y.  Suppl.  1122. 

Pennsylvania. —  Strong  v.  Ten  Cent  Tutor 
Bldg.,  etc..  Assoc.,  189  Pa.  St.  406,  42  Atl. 
46. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  86 
et  scq. 

The  payment  relates  back  to  the  date  of 
the  giving  of  the  clieck.  Hunter  v.  Wetsell, 
17  Hun  (N.  Y.)  135  [affirmed  in  84  N.  Y. 
549,  38  Am.  Rep.  547];  Elwell  v.  Jackson, 
Cab.  &  E.  362. 

3.  Kansas  City,  etc.,  R.  Co.  v.  Ivy  Leaf 
Coal  Co.,  97  Ala.  705,  12  So.  395;  Sage  v. 
Burton,  84  Hun  (N.  Y.)  267,  32  N.  Y.  SuppL 
1122. 

4.  Alabama. —  Lowenstein  v.  Bresler,  109 
Ala.  326,  19  So.  860. 

Arkansas. —  Sharp  v.  E.  Nathan  Mercantile 
Co.,  (1905)  88  S.  W.  305. 

California. —  R.  H.  Herron  Co.  V.  Mawby, 
(App.  1907)  89  Pac.  872. 

Illinois. —  Brown  v.  Schintz,  202  111.  509, 
67  N.  E.  172. 

Maine. —  Marrett  v.  Brackett,  60  Me.  524. 

Maryland. —  Anderson  v.  Gill,  79  Md.  312, 
29  Atl.  527,  47  Am.  St.  Rep.  402,  25  L.  R.  A. 
200. 

Massachusetts. — Taylor  v.  Wilson,  11  Mete. 
44,  45  Am.  Dec.  180. 

07uo.— Fleig  V.  Sleet,  43  Ohio  St.  53,  1 
N.  E.  24,  54  Am.  Rep.  800. 

South  Dakota. —  Manitoba  Mortg.,  etc.,  Co. 
V.  Weiss,  18  S.  D.  459,  101  N.  W.  37,  112 
Am.  St.  Rep.  799. 

England. —  Hopkins  v.  Ware,  L.  R.  4  Exeh. 
268,  38  L.  J.  Exch.  147,  20  L.  T.  Rep.  N.  S. 
668. 

Canada. —  Sawyer  v.  Thomas,  18  Ont.  App. 
129;  Redpath  v.  Kolfage,  16  U.  C.  Q.  B. 
433. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  86 
et  seq.  See  also  Banks  and  Banking,  5  Cyc. 
532-534. 

Delay  in  presentation  may  be  excused. 
Smith  V.  Buchan,  27  U.  C.  Q.  B.  106. 

5.  Syracuse,  etc.,  R.  Co.  v.  Collins,  3  Lans. 
(N.  Y.)  29  [affirmed  in  57  N.  Y.  641,  1  Abb. 
N.  Cas.  47]  ;  Cromwell  v.  Lovett,  1  Hall 
(N.  Y.)  64  [affirm.ed  in  6  Wend.  369];  Peo- 
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ments,'  the  well-settled  rule  is  that  the  check  does  not  constitute  a  payment  of 
the  claim  or  debt, 

B.  Particular  Kinds  of  Moneys — 1.  Where  No  Provision  in  Contract.  In 

the  absence  of  any  provision  in  the  contract,  or  of  any  circumstances  excluding 
it,  contracts  for  the  payment  of  money  refer  to  tlie  ordinary  and  usual  currency 
in  which  business  is  transacted.^  In  such  a  case  payment  may  be  made  in  any 
legal  tender.^ 

2.  Where  Fixed  by  Contract  —  a.  In  General,  If  a  particular  kind  of  cur- 
rency is  contracted  for,  payment  can  only  be  made  in  that  currency,^''  except  where 
tlie  creditor  consents  to  payment  in  a  different  medium.'^  If  the  obligation  is  to 
pay  in  such  funds  as  the  banks  receive  and  pay  out  at  tiie  maturity  of  the  debt, 
it  is  payable  in  such  medium,  although  the  loan  was  of  another  kind  of  currency.'* 
If  the  obligation  is  payable  in  a  certain  kind  of  coin,  the  fact  that  such  coin 
afterward  ceases  to  be  a  legal  tender  is  immaterial.'^ 

b.  Gold  and  Silver.  The  earlier  decisions  held  that  a  provision  in  a  contract 
for  payment  in  coin  or  a  particular  kind  of  coin  was  of  no  effect,  and  that  payment 
could  be  made  in  any  medium  that  was  a  legal  tender,  such  as  treasury  notes 
after  the  federal  enactment  of  1862.'*    There  were,  however,  cases  to  the  con- 


pie  V.  Howell,  4  Johns.  (N.  Y.)  296;  Larue 
v.  Cloud,  22  Gratt.  (Va.)  513;  Everett  v. 
Collins,  2  Campb.  515,  11  Rev.  Rep:  785. 

6.  Cromwell  v.  Lovett,  1  Hall  (N.  Y.)  56 
[affirmed  in  6  Wend.  369]. 

7.  See  also  Commercial  Paper,  7  Cyc. 
1009. 

Designation  in  judgment  of  medium  of  pay- 
ment see  Jotgments,  23  Cyc.  791. 

Fines  see  Fines,  19  Cyc.  548. 

Judicial  notice  of  facts  in  relation  to  cir- 
culating medium  see  Evidence,  16  Cyc.  857. 

The  word  "  money "  has  been  recognized 
generally  by  the  courts  as  a  generic  term 
covering  anything  that  by  consent  is  made  to 
represent  property  and  pass  as  such  in  cur- 
rent business  transactions.  Hendry  v.  Ben- 
lisa,  37  Fla.  609,  20  So.  800,  34  L.  R.  A.  283 ; 
Hopson  V.  Fountain,  5  Humphr.  (Tenn.)  140. 

8.  Fabbri  v.  Kalbfleisch,  52  N.  Y.  28. 
Form  of  currency  not  money. —  Payment 

should  ordinarily  be  made  in  money  or  coin, 
and  the  creditor  is  not  bound  to  accept  any- 
thing but  such  money  at  its  true  value,  and 
hence  he  is  not  obliged  to  accept  a  form  of 
currency  which  is  not  money.  Graydon  v. 
Patterson,  13  Io^^w  256,  81  Am.  Dec.  432. 

9.  Mclnhill  V.  Odell,  62  HI.  169;  Wright  v. 
Jacobs,  01  Mo.  19.  See  also  Sinclair  v. 
Piercy,  5  J.  J.  Marsh.  (Ky.)  63;  Marsteller 

Faw,  16  Fed.  Cas.  No.  9,137,  1  Cranch 
C.  C.  117. 

Where  the  debt  is  payable  in  dollars,  it  is 
payable  in  wlinicvpr  tlio  laws  of  the  United 
States  (loclare  to  be  legal  tender.  Miller  v. 
Lacy,  33  Tex.  351. 

lb.  Docring  v.  Parker,  4  Dnll.  (U.  S.) 
appendix  xxiii,  1  L.  od.  925;  Macrae  v.  Good- 
man, 10  Jnr.  555,  5  Mooro  P.  C.  310,  13  Eng. 
Reprint  512. 

Illustrations  of  rule. —  .\\\  obligiition  pay- 
nl)l<^  in  ImwI'uI  cuirciit  money  of  a  ])a.rti('ular 
hUiIo  is  ])iiyabl<i  in  money  iHsuod  under  tho 
nufiiorily  of  cougrcHs.  VVliiwIoii  r.  Morris, 
]  Dall.  "(Ph.)  125,  1  L.  ed.  05.  Tlio  words 
"  currency  of  Kentucky  "  hh  nneil  in  an  ob- 
ligation mean  tho  circulating  mcdiuMi  of  the 
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state  at  the  date  of  the  instrument.  Sinclair 
V.  Piercy,  5  .J.  J.  Marsh.  (Ky.)  63. 

Construction  of  contract  to  pay  in  cur- 
rency at  a  specie  value  at  maturity. —  Cald- 
well V.  Craig,  22  Gratt.  (Va.)  340. 

The  intent  of  the  parties  to  a  contract  as 
to  the  medium  of  payment,  where  clearly 
expressed,  should  govern.  Hood  v.  Clin,  68 
Mich.  165,  36  N.  W.  177;  Butler  v.  Horwitz, 
7  Wall.  (U.  S.)  258,  19  L.  ed.  149.  The  ques- 
tion whether  a  written  contract,  made  at 
Ceylon,  to  pay  "  in  cash  "  for  goods  deliver- 
able at  New  York,  means  a  payment  in  specie 
—  gold  or  silver  —  is  one  of  intention ;  but 
the  intention  is  to  be  reached  by  the  court 
from  the  terms  of  the  contract,  either  as  the 
words  themselves  import,  or  as  they  are  ex- 
plained by  local  custom  or  usage.  Gladstone 
V.  Chamberlain,  10  Fed.  Cas.  No.  5,469. 

Interest  is  payable  in  the  same  kind  of 
money  as  the  principal.  McCalla  v.  Ely,  64 
Pa.  St.  254. 

11.  See  infra.  III,  C. 

12.  Hilb  V.  Peyton,  21  Gratt.  (Va.)  386. 

13.  Johnson  v.  Ash,  142  Pa.  St.  45,  21  Atl. 
754,  12  L.  R.  A.  219. 

14.  Alaha,ma:—\lo\t  v.  Given,  43  Ala.  612; 
Spear  v.  Alexander,  42  Ala.  572. 

Indiana. —  Brown  v.  Welch,  26  Ind.  116. 
See  also  State  Bank  v.  Burton,  27  Ind.  426. 

Iowa. —  Warnibold  v.  Schlicting,  16  Iowa 
243. 

Kentuchy. —  Riley  v.  Sharp,  1  Bush  348. 
Louisiana. —  Jump  v.  Peltier,  18  La.  Ann. 
193. 

Missouri. —  Appel  v.  Woltmann,  38  Mo. 
194. 

Ncraihi. —  Hastings  v.  Johnson,  2  Nev.  190. 

Neir  York. —  Roclos  r.  Bronson,  34  N.  Y. 
649  [reversed  in  7  Wall.  (IT.  S.)  229,  19  L. 
ed.  1411;  Murray  r.  Harrison,  47  \Uuh.  484. 
33  How.  Pr.  90;  Kinijilon  r.  Bronscm,  45 
Barb,  618;  Wilson  r.  Morgan,  I  Uob.  58,  1 
Abb.  Pr.  N.  S.  171.  30  How.  Pr.  3S():  Murray 
V.  Gale,  5  Abl).  Pr.  N.  S.  236.  Bui  sec  Prince 
Edward's  Island  Bank  v.  Trumbull,  53  Barb. 
450,  36  How.  Pr,  8. 
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trary/^  some  of  the  cases  being  based  on  the  theory  that  the  particular  contract  was 
■one  for  the  delivery  of  a  commodity  in  payment,^''  wliile  others  were  decided  on  the 
ground  that  the  provision  in  the  contract  was  for  a  return  of  the  particular  coin 
loaned,  as  distinguished  from  a  debt."  It  is  now  well  settled,  however,  since  a  deci- 
,sion  of  the  federal  supreme  court,^^  that  such  provisions  are  valid  and  enforceable,^^ 
even  though  the  contract  was  made  after  the  passage  of  the  legal  tender  acts  of 
1862.'^  Where  the  agreement  is  to  pay  in  coin  or  any  particular  coin  "  or  its 
equivalent,"  it  has  been  held  that  the  contract  is  to  pay  a  given  number  of  dollars 


Pennsylvania. — Lauglilin  v.  Harvey,  52  Pa. 
.St.  30;  Graham  v.  Marshall,  52  Pa.  St.  28; 
Sandford  v.  Hays,  52  Pa.  St.  26;  Mervine  v. 
Sailor,  52  Pa.  St.  IS  [affirviing  5  Phila.  422]  ; 
Shollenberger  v.  Brinton,  52  Pa.  St.  9 ;  In  re 
Jefferson  Medical  College's  Petition,  6  Phila. 
313. 

United  States.— Baker  v.  Ward,  2  Fed. 
■Cas.  No.  785,  3  Ben.  499. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  42. 

15.  Otis  I'.  Haseltine,  27  Cal.  80;  Galland 
V.  Lewis,  26  Cal.  46 ;  Myers  v.  Kaufman,  37 
Ga.  600,  95  Am.  Dec.  367;  Hord  v.  Miller,  2 
X)uv.  (Ky.)  103  (enforcement  in  equity)  ;• 
Kinike  v.  Matthews,  6  Phila.  (Pa.)  107  (hold- 
ing that  a  ground-rent  payable  in  specific 
coin  or  so  much  of  the  lawful  money  of  the 
province  of  Pennsylvania  as  shall  be  suffi- 
■cient  to  purchase  the  same  is  not  payable  in 
United  States  legal  tender  notes). 

Bond  payable  in  dollars. —  A  bond  given 
"before  1862  payable  in  "  dollars "  generally 
could  be  paid  in  legal  tender  notes  after 
1862.  Williamson  v.  Richardson,  30  Fed. 
Cas.  No.  17,754. 

Construction  of  contract. —  An  obligation 
for  so  many  dollars  in  gold  and  silver  is  an 
obligation  for  the  direct  payment  of  money 
and  is  not  payable  in  bullion,  spoons,  rings, 
etc.    Hart  v.  Flynn,  8  Dana  (Ky.)  190. 

What  constitutes  agreement  to  pay  in  gold. 
— An  obligation  to  pay  "  for  value  received 
in  American  gold  "  is  not  specifically  payable 
in  "  American  gold."  Hull  v.  Kohlsaat,  36 
111.  130. 

16.  Sears  v.  Dewing,  14  Allen  (Mass.) 
413;  Murray  v.  Harrison,  47  Barb.  (N.  Y.) 
484,  33  How.  Pr.  90;  Christ  Church  Hospital 
V.  Fuechsel,  54  Pa.  St.  71 ;  Dutton  u.  Pailaret, 
52  Pa.  St.  109,  91  Am.  Dec.  135;  Hill  v.  Trus- 
tee, 7  Phila.  (Pa.)  28. 

17.  Commonwealth  Bank  v.  Van  Vleck,  49 
Barb.  (N.  Y.)  508;  Warner  v.  Sauk  County 
Eank,  20  Wis.  492. 

18.  Bronson  v.  Rodes,  7  Wall.  (U.  S.)  229, 
19  L.  ed.  141  [reversing  34  N.  Y.  649]. 

19.  Alabama. —  Chisholm  v.  Arrington,  43 
Ala.  610.  Contra,  Brassell  v.  McLemore,  50 
Ala.  476;  Munter  v.  Rogers,  50  Ala.  283. 

Colorado. —  Hittson  v.  Davenport,  4  Colo. 
169. 

Florida.— Bo^-en  v.  Darby,  14  Fla.  202. 

Illinois.— McGoon  v.  Shirk,  54  111.  408,  5 
Am.  Rep.  122.  Contra,  Reinback  v.  Crabtree, 
77  111.  182. 

Louisiana. —  Lafitte  V.  Rivera,  23  La.  Ann. 
32. 

Massachusetts. —  Stark  v.  CoflBn,  105  Mass. 
328. 


Missouri. —  State  v.  Hays,  50  Mo.  34,  1 1 
Am.  Rep.  402. 

New  York. —  Gunther  v.  Colin,  3  Daly  125. 

Pennsylvania. —  Rankin  v.  Demott,  61  Pa. 
St.  263;  Frank  v.  Colhoun,  59  Pa.  St.  381. 
Contra,  Morris  v.  Bancroft,  9  Phila.  277. 

South  Carolina. —  Bobo  v.  Goss,  1  S.  C. 
262. 

Washington. — ^Dennis  v.  Moses,  18  Wash. 
537,  52  Pac.  333,  40  L.  R.  A.  302,  holding 
that  the  right  cannot  be  taken  away  by  state 
statute. 

United  States. —  Tiebilcock  v.  Wilson,  12 
Wall.  687,  20  L.  ed.  460;  Butler  v.  Horwitz, 
7  Wall.  258,  19  L.  ed.  149.  See  also  Tyers 
V.  U.  S.,  5  Ct.  CI.  509. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  42. 

Compare  N.  P.  Ferine  Contracting,  etc., 
Co.  V.  Quackenbush,  104  Cal.  684,  38  Pac. 
533. 

A  contract  payable  in  gold  is  to  be  dis- 
charged by  the  payment  of  so  many  dollars 
in  legal  tender  notes  as  the  gold  was  worth 
on  the  day  the  payment  should  have  been 
made,  with  interest  on  such  sum  from  that 
time.  Bond  v.  Greenwald,  4  Heisk.  (Tenn.) 
453;  Wills  V.  Allison,  4  Heisk.  (Tenn.)  385. 
Payments  made  in  currency,  under  a  contract 
to  pay,  for  cattle  delivered,  a  certain  number 
of  dollars  in  gold,  discharges  the  contract  to 
the  amount  of  the  gold  value  at  the  dates 
thereof.    Hittson  r.  Davenport,  4  Colo.  169. 

Specie  as  equivalent  to  gold  and  silver. — 
A  note  expressed  to  be  payable  in  specie  is 
equivalent  to  a  note  expressed  to  be  payable 
in  gold  or  silver  dollars,  within  the  rule  that 
such  contract  may  be  enforced  by  payment 
in  coin.  Trebilcock  v.  Wilson,  12  Wall. 
(U.  S.)  687,  20  L.  ed.  460. 

Payment  of  dividends  in  gold. —  Although 
an  insurance  company  agrees  to  pay  any  loss 
in  gold,  it  is  not  bound,  in  the  absence  of  any 
provision  to  that  eft'eet,  to  pay  dividends  de- 
clared upon  such  policies  in  gold.  Luling  v. 
Atlantic  Mut.  Ins.  Co.,  51  N".  Y.  207  {affirm- 
ing 50  Barb.  520  {reversing  45  Barb.  510)]. 

Implied  agreements. — Since  the  legal  tender 
acts,  an  undertaking  to  pay  in  gold  may  be 
implied  under  special  circumstances  and  be 
as  obligatory  as  if  made  in  express  words, 
yet  the  implication  must  be  found  in  the 
language  of  the  contract,  and  cannot  be 
gathered  from  the  mere  expectations  of  the 
parties.  Maryland  Baltimore,  etc.,  R.  Co., 
22  Wall.  (U.  S.)  105,  22  L.  ed.  713  Ifolloiced 
in  Woodruff  v.  Mississippi,  162  U.  S.  291,  16 
S.  Ct.  820,  40  L.  ed.  973]. 

20.  Phillips  V.  Dugan,  21  Ohio  St.  466,  8 
Am.  Rep.  66;  The  Edith,  8  Fed.  Cas.  No. 
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in  any  legal  tender,^'  but  the  better  rule  would  seem  to  be  that  the  payment  must 
be  made  either  in  the  particular  coin  or  in  other  legal  tender  equal  in  value  to  such 
coin.^^ 

3.  Legal  Tender  —  a.  In  General.  What  constitutes  legal  tender  is  to  be 
determined  from  the  federal  statutes.  Fractional  silver  cuiTency  was  formerly 
legal  tender  to  any  amount,^^  but  now  it  is  a  valid  tender  only  for  a  limited  sum.^* 
So  a  silver  dollar  was  formerly  a  legal  tender  for  its  nominal  value  on  debts  of 
any  amount.^^  Gold  dust  is  not  a  legal  tender,^"  nor  is  it  cash  within  the  meaning 
of  a  contract  specifying  that  payment  shall  be  made  in  cash.'" 

b.  Constitutional  and  Statutory  Provisions.  The  constitutionality  of  the 
federal  statutes  of  1862  and  the  subsec|uent  enactments  making  treasury  notes  a 
legal  tender,  in  addition  to  gold  and  silver,  is  well  settled,'^  whether  applied  to 
debts  contracted  before  or  after  the  passage  of  the  statute.^^  State  statutes 
cannot  interfere  with  the  federal  constitution  and  statutes  by  authorizing  as 
legal  tender  currency  other  than  that  provided  for  by  tlie  federal  constitution  and 
statutes.^"  But  a  state  statute  providing  that  contracts  for  specific  kinds  of  money 
may  be  enforced  is  constitutional,^'  while  a  state  statute  providing  that  such  a 
provision  is  of  no  effect  is  unconstitutional.^'^ 

e.  Treasury  and  Legal  Tender  Notes.  At  an  early  day  payment  in  paper 
money  was  sufiicient,  in  the  absence  of  any  agreement  as  to  the  medium  of  pay., 
ment,^^  and  by  the  federal  statutes  of  1814  treasury  notes  were  made  a  legal  ten- 
der to  a  very  limited  extent.^*  But  for  a  long  time  before  the  passage  of  the 
legal  tender  acts  of  1862,  only  gold  or  silver  coin  was  a  legal  tender  in  payment 
of  private  debts.^^    After  the  legal  tender  acts  of  1862,  treasury  notes,  commonly 


4,281,  5  Ben.  144;  The  Emily  B.  Souder,  8 
Fed.  Cas.  No.  4,456,  8  Blatchf.  337. 

21.  Reese  v.  Stearns,  29  Cal.  273;  Jones  v. 
Smith,  48  Barb.  (N.  Y.)  552;  Killough  x,. 
Alford,  32  Tex.  457,  5  Am.  Rep.  249. 

22.  Holt  V.  Given,  43  Ala.  612;  Chisholm 
V.  Arlington,  43  Ala.  610;  Wells  v.  Van 
Sickle,  6  Nev.  45;  Mitchell  v.  Henderson,  63 
N.  C.  643. 

23.  People  v.  Dubois,  18  HI.  333;  Parrish 
X,.  Kohler,  11  Phila.  (Pa.)  346. 

Silver  coins  worn  smooth  by  use,  where  not 
appreciably  diminished  in  weight,  and  dis- 
tinguishable, are  a  legal  tender.  Mobile  St. 
R.  Co.  V.  Watters,  135  Ala.  227,  33  So.  42; 
Jersey  City,  etc.,  R.  Co.  v.  Morgan,  52  N.  J. 
L.  60,  18  Atl.  904  {.affirmed  in  52  N.  J.  L. 
558,  21  Atl.  783]. 

24.  State  Bank  v.  Lockwood,  16  Ind.  306. 

25.  State  Bank  x.  Lockwood,  16  Ind.  306. 

26.  McCune  v.  Erfort,  43  Mo.  134. 

27.  Guntor  v.  Sanchez,  1  Cal.  45. 

28.  Oalifornia. —  Belloe  v.  Davis,  38  Cal. 
242;  Kicrski  v.  Mathews,  25  Cal.  591;  Lick 
V.  Faulkner,  25  Cal.  404. 

Indiana. —  Brown  v.  Welch,  20  Ind.  116. 

form. —  TTintrager  v.  Bates,  18  Iowa  174. 

Minncsolii. —  Rrccn  v.  Dewey,  10  Minn.  136. 

Missouri. —  Verges  v.  Giboney,  38  Mo.  458. 

Nevada.— MWWkcn  v.  Sloat,  1  Nev.  573. 

New  York. —  Mi'tropolitan  Bank  v.  Van 
Dyck,  27  N.  Y.  400;  Ilnguc  v.  Powers,  39 
Barb.  427.  25  How.  Pr.  17. 

Pcnnsiflvonia. —  Shollenberger  r.  Brinton, 
62  Pa.  St.  9;  Borie  v.  Trott,  5  Philii.  :i(16; 
Crocker  v.  Wolford,  5  Pliila.  3-10,  2  PittHb. 
453. 

Tmnrssrr. —  JoliiiHon  V.  Ivcy,  4  Coldw.  008, 
04  Am.  Dec.  200. 
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Vermont. —  Carpenter  v.  Northfield  Bank, 
39  Vt.  46. 

Wisconsin. — Breitenbach  v.  Turner,  18  Wis. 
140. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  39. 
Contra. —  Griswold    v.    Hepburn,    2  Duv. 
(Ky.)  20. 

29.  Black  v.  Lusk,  69  111.  70;  O'Neil  v. 
McKewn,  1  S.  C.  147. 

Impairment  of  obligation  of  contract  see 
Constitutional  Law,  8  Cyc.  994. 

Impairment  of  vested  rights  see  Constitu- 
tional Law,  8  Cyc.  899. 

30.  Lowry  f. 'McGhee,  8  Yerg.  (Tenn.) 
242.  Contra,  see  Bush  v.  Shipman,  5  111. 
186. 

What  constitutes  debt. —  A  claim  for  dam- 
ages is  not  a  debt  within  the  federal  legal 
tender  acts  so  as  to  invalidate  a  state  statute 
making  a  judgment  a  claim  for  damages  pay- 
able in  gold  coin.  Clark  v.  Nevada  Land, 
etc.,  Co.,  6  Nev.  203. 

Bank-bills  as  payment  to  bank. —  A  state 
statute  may  require  bank-bills  to  bo  received 
in  payment  of  judgments  rendered  in  favor 
of  banks.  Charlotte  Bank  );.  Hart,  67  N.  C. 
204. 

31.  Carpentier  r.  Atlierton,  25  Cal.  564; 
Linn  v.  Minor,  4  Nev.  402  [orcrnilinn  Mitch- 
ell V.  Bromberger.  1  Nev.  604 ;  Milliken  V. 
Sloat,  1  Nov.  5731. 

32.  Dennis  v.  Moses,  18  Wash.  537,  62  Pac. 
333,  40  L.  R.  A.  302. 

33.  Pryor  v.  Adams,  1  Call  (Va.)  382,  1 
Am.  Doc".  533;  Wilson  i;.  Keeling,  1  Wash. 
(Va.)  19.1. 

34.  Thorndiko  v.  V.  S.,  23  Fed.  Cas.  No. 
13,987,  2  Mason  1. 

35.  Soo  Foquot  V.  Iloadloy,  3  Conn.  634. 
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called  greenbacks,  were  a  legal  tender  in  payment  of  all  debts,^^  even  as  to  con- 
tracts entered  into,  or  debts  due,  before  tlie  passage  of  such  statute,^^  provided 
there  was  no  stipulation  in  the  contract  to  the  contrary.^^ 

4.  Bank  Paper  —  a.  In  General.  Payment  in  bank  paper  may  be  authorized 
by  the  terms  of  the  contract,^'-'  or  by  statute  or  executive  order.'"'  So  if  the  cred- 
itor consents  to  receive  certain  bank  paper  as  payment  the  debt  is  satisfied."  Jf 


36.  California. —  Langenberger  v.  Kroeger, 
48  Cal.  147,  17  Am.  Rep.  418;  Tarbell  v. 
Central  Pae.  R.  Co.,  34  Cal.  CIC;  Higgins  v. 
Bear  River,  etc.,  Water,  etc.,  Co.,  27  Cal.  153 ; 
People  i:  Mayhew,  26  Cal.  G55;  Curiae  v. 
Abadie,  25  Cal.  502. 

Indiana. —  Bowen  c.  Clark,  46  Ind.  405. 

Maryland. — Baltimore,  etc.,  R.  Co.  v.  State, 
36  Md.  519. 

Massachusetts. —  Cary  v.  Courtenay,  103 
Mass.  316,  4  Am.  Rep.  559. 

Mississippi. —  Carter  v.  Cox,  44  Miss.  148, 
holding  that  greenbacks  are  not  only  a  legal 
tender  for  the  payment  of  debts  but  also  a 
legal  standard  of  the  value  of  property  and 
for  the  estimation  of  damages  for  the  breach 
of  contract. 

Missouri. —  Verges  v.  Giboney,  38  Mo.  458. 

New  Yoi-k. —  Lewis  v.  New  York  Cent.  R. 
Co.,  49  Barb.  330. 

Ohio. —  Longworth  v.  Mitchell,  26  Ohio  St. 
334. 

Pennsylvania. —  Kroener  v.  Colhoun,  52 
Pa.  St.  24;  Davis  v.  Burton,  52  Pa.  St. 
22. 

Virginia. —  Sanders  v.  Branson,  22  Gratt. 
364. 

United  States.—  Savage  v.  U.  S.,  8  Ct.  CI. 
545. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  46. 

What  constitutes  debt. —  The  obligation  of 
a  redemptioner  to  paj'  a  certain  amount  of 
money  in  order  to  exercise  the  statutory  right 
of  redemption  from  a  foreclosure  sale  is  a 
debt  within  the  act  of  congress  of  Feb.  25,  1862, 
making  treasury  notes  lawful  money  and  a 
legal  tender  in  payment  of  debts.  People  v. 
Mayhew,  26  Cal.  655.  So  the  liability  to  pay 
the  principal  sum'  under  a  covenant  to  pay 
ground-rent  or  such  principal  sum  is  a  debt. 
Shollenberger  v.  Brinton,  52  Pa.  St.  9.  So 
the  obligation  to  pay  the  condition  of  a  mort- 
gage bond  is  a  debt.  Dutton  v.  Pailaret,  52 
Pa.  St.  109,  91  Am.  Dec.  135. 

Bank  deposit. —  The  legal  tender  acts  apply 
to  ordinary  bank  deposits,  so  that  a  bank 
may  pay  in  treasury  notes,  although  the  de- 
posit was  made  in  gold  and  before  the  passage 
of  the  legal  tender  statutes.  Thompson  v. 
Riggs,  6  D.  C.  99. 

Obligation  payable  in  "  dollars." —  An  obli- 
gation payable  in  "  dollars  "  generally  could, 
after  the  passage  of  the  legal  tender  acts,  be 
discharged  bv  treasury  notes.  Belloc  v. 
Davis,  38  Cal  242;  Williamson  v.  Richard- 
son, 30  Fed.  Cas.  No.  17,754. 

CoBtract  made  in  foreign  country. —  Where 
a  charter-party  was  made  in  a  foreign  country 
stipulating  the  freight  to  be  a  lump  sum  of 
a  certain  number  of  dollars,  to  be  paid  on  the 
safe  delivery  of  the  cargo,  and  the  standard 
of  value  in  the  foreign  country  was  gold  and 


silver,  the  amount  could  not  be  paid  in 
United  States  legal  tender  notes.  Gladstone 
■V.  Chamberlain,  10  Fed.  Cas.  No.  5,471,  10 
Fed.  Cas.  No.  5,470,  7  Blatchf.  207. 

Reissuance  of  legal  tender  notes. —  Under 
the  federal  statutes  of  1878  providing  that 
legal  tender  notes  issued  during  the  war  of 
the  rebellion  and  since  the  close  of  the  war 
redeemed  and  paid  in  gold  coin  at  the  treas- 
ury shall  be  reissued  and  kept  in  circulation, 
such  notes,  when  so  reissued,  are  a  legal 
tender.    Legal  Tender  Cases,  110  U.  S.  421, 

4  S.  Ct.  122,  28  L.  ed.  204. 

37.  People  v.  Cook,  44  Cal.  638;  Higgins 
V.  Bear  River,  etc..  Water,  etc.,  Co.,  27  Cal. 
153;  Verges  v.  Giboney,  38  Mo.  458;  Long- 
worth  V.  Mitchell,  26  Ohio  St.  334;  Knox  v. 
Lee,  12  Wall.  (U.  S.)  457,  20  L.  ed.  287 
^overruling  Hepburn  v.  Griswold,  8  Wall. 
(U.  S.)  603,  19  L.  ed.  513].  Contra,  Harrell 
V.  Barnes,  34  Tex.  413. 

38.  See  supra,  III,  B,  2,  b. 

39.  Dillard  v.  Evans,  4  Ark.  175;  Hay  v. 
McKinney,  7  J.  J.  Marsh.  (Ky.)  441;  Speak 
V.  Warner,  5  J.  J.  Marsh.  (Ky. )  68;  Cham- 
bers V.  George,  5  Litt.  (Ky.)  335;  Gardner 
V.  Hall,  61  N.  C.  21.  See  Davis  v.  Phelps,  7 
T.  B.  Mon.  (Ky.)  632  (holding  that  where 
an  agreement  is  by  mistake  written  for  the 
payment  of  money,  instead  of  commonwealth 
bank-notes,  the  creditor  cannot  insist  on  the 
paper,  but  the  specie  value  of  the  paper  when 
due,  with  interest,  is  the  amount  of  his  de- 
mand) ;  Wood  V.  Cooper,  2  Heisk.  (Tenn.) 
441. 

Measure  of  damages  for  failure  to  pay. — 

Where  a  shipping  contract  provided  that  the 
carrier's  compensation  should  be  paid  in 
notes  of  a  certain  banking  company,  payment 
to  be  made  at  a  certain  time  and  place,  the 
measure  of  damages  for  the  shipper's  breach 
of  the  contract  was  the  specie  value  of  the 
notes  at  the  place  of  payment  at  the  time 
they  should  have  been  paid.  Robinson  v. 
Noble,  8  Pet.  (U.  S.)  181,  8  L.  ed.  910. 

Depreciation  in  value  of  paper. —  Where  one 
agreed  to  do  certain  work  for  a  specified  sum 
payable  in  notes  of  a  particular  bank  or 
their  equivalent,  which  was  a  fair  compensa- 
tion for  the  work,  and  the  bills  of  the  bank 
had  depreciated  in  value  at  the  time  the 
money  became  due,  the  creditor  was  held  en- 
titled to  recover  a  fair  price  for  his  work 
in  current  money.  Sample  v.  Pickens,  Sm. 
&  M.  Ch.  (Miss.)" 501. 

40.  Hamilton  v.  Cook  County,  5  111.  519; 
Keyes  v.  Jasper,  5  111.  305;  Bush  v.  Shipman, 

5  111.  186  ;  Townsend  v.  Burgher,  7  T.  B.  Mon. 

(Ky.)    224.     See  Trigg  v.  Drew,   10  How. 

(U.  S.)  224,  13  L.  ed.''397;  Paup  v.  Drew,  10 
now.  (U.  S.)  218,  13  L.  ed.  394. 

41.  Dakin  v.  Anderson,  18  Ind.  52.  See 
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payment  is  made  in  bank-bills  and  accepted,  it  is  a  good  payment  at  their  nominal 
par  valiie.^2  But  in  the  absence  of  a  statute  providing  therefor/^  bank-notes,**' 
altliough  considered  as  money  in  ordinary  business  transactions/''  are  not  a  legal 
tender,"*"  although  they  constitute  payment  if  the  tender  is  not  objected  to  upon 
that  ground.*^  Where  the  agreement  is  to  ])ay  in  current  bank-notes,  it  means, 
such  as  are  current  without  discount  in  ordinary  business  at  the  time  the  debt, 
becomes  due/^ 

b.  Validity  of  Paper  and  Failure  of  Bank.  A  debtor  paying  in  bank-notes 
impliedly  warrants  the  validity  thereof.^**  Payment  in  the  bills  of  a  bank  which 
has  failed  is  insufficient,^"  although  neither  the  debtor  nor  the  creditor  knew  of 
the  failure.^'    But  if  the  bills  of  a  bank  which  has  failed  are  received  in  pay- 


Shackleford  v.  Helm,  1  Dana  (Ky.)  338, 
holding  that  where  a  creditor  agrees  to  take 
notes  of  the  bank  of  the  commonwealth  for 
a  specie  debt,  and  the  debtor  neither  pays 
nor  tenders  until  the  paper  has  risen  in  value, 
he  is  not  entitled  in  equity  to  any  allowance 
for  the  advance. 

42.  Phillips  V.  Blake,  1  Mete.  (Mass.)  156. 
And  see  Crockett  v.  Alexander,  5  Heisk. 
(Tenn.)  106;  Rogers  v.  Leftwich,  2  Heisk. 
(Tenn.)  480. 

Demand  for  payment. — A  payment  in  bank- 
notes is  not  upon  the  same  footing  as  a  pay- 
ment in  promissory  notes  or  bills,  so  as  to 
avoid  the  payment  by  presentation  and  re- 
fusal to  pay.  If  a  payment  is  made  in  genu- 
ine bank-notes,  circulating  and  received  as 
money,  such  payment  cannot,  in  the  absence 
of  fraud,  be  avoided  by  demand,  refusal,  and 
notice  or  tender  to  the  payer.  Ware  v.  Street, 
2  Head  (Tenn.)  609,  75  Am.  Dec.  755. 

43.  Sibert  v.  Kelly,  6  T.  B.  Mon.  (Ky.) 
669. 

44.  See  Fleming  v.  Nail,  1  Tex.  246,  hold- 
ing that  the  terms  "  bank-notes,"  "  good  bank- 
notes," or  "  current  bank-notes,"  when  used 
in  notes,  import  such  bank-bills  only  as  are 
redeemable  in  gold  or  silver,  or  such  as  are 
equivalent  thereto. 

45.  Bradley  v.  Hunt,  5  Gill  &  J.  (Md.) 
54,  23  Am.  Dec.  597;  Morrill  v.  Brown,  15 
Pick.  (Mass.)  173;  Edwards  v.  Morris,  1 
Ohio  524;  Morris  v.  Edwards,  1  Ohio  189. 

46.  Foquet  v.  Hoadley,  3  Conn.  634;  Don- 
aldson V.  Benton,  20  N.  C.  572;  Lowry  v. 
McGhee,  8  Yerg.  (Tenn.)  242;  Grigby  v. 
Oakes,  2  B.  &  P.  526;  Wright  v.  Reed,  3 
T.  R.  554.  And  see  Woodson  v.  Gallipolis 
Bank,  4  B.  Mon.  (Ky.)  203;  Sibert  v.  Kelly, 
6  T.  B.  Mon.  (Ky.)  069. 

Payment  in  discharge  of  execution. —  Pay- 
ment of  bank-notes  to  the  officer  levying  an 
execution  doog  not  discharge  the  debt  unless 
the  act  is  ratified  by  the  creditor.  Gasquet 
r.  Warron,  2  Sm.  &  M.  (Miss.)  514;  Moody 
r.  Malnirin,  4  N.  TI.  290;  Grifilin  r.  Thompson, 
2  ilow.  (U.  S.)  244,  11  L.  od.  253.  And  see 
J.owry  V.  M('(;ii(<c,  8  V<Mg.   (Tenn.)  242. 

Payment  of  fees  of  officer. —  It  is  not  il- 
legal for  iin  odiccr  Hcrving  an  exocntion  to 
(Icirijiiid  a  (liHcoiinl  on  Iiank-notos  received  by 
liiiii  ill  jinviiH'iit  of  his  fccH.  llovcner't;.  Kerr, 
4  N.  J.  \i  58. 

Payment  into  court  of  amount  of  judg- 
ment.—  liiink-iiotcs  are  not  ca.Mh,  a)id  cannot 
bo  lirouf^ht  into  court  as  hucIi  in  payment  of 
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a  judgment,  although  the  bank  issuing  the 
notes  be  the  holder  of  the  judgment.  Trenton 
State  Bank  f.  Coxe,  8  N.  J.  L.  172,  14  Am. 
Dec.  417. 

47.  Crutchfield  v.  Robins,  5  Humphr. 
(Tenn.)  15,  42  Am.  Dec.  417;  Cooley  v. 
Weeks,  10  Yerg.  (Tenn.)  141;  Stewart  %. 
Freeman,  2  N.  Brunsw.  Eq.  451.  See  also 
Tender. 

Depreciated    or    non-redeemable    notes. — 

But  bank-notes  not  current  at  their  par  value, 
nor  redeemable  upon  presentation,  are  not  a 
good  tender,  whether  objected  to  at  the  time 
or  not.  Ward  v.  Smith,  7  Wall.  (U.  S.)  447,. 
19  L.  ed.  207. 

48.  Pierson  v.  Wallace,  7  Ark.  282;  Ayres- 
V.  Hayes,  13  Mo.  252.  But  see  Bizzell  v. 
Brewer,  9  Ark.  58,  holding  that  a  bond  by 
which  the  obligor  covenants  to  pay  one  hun- 
dred and  fifty  dollars  "  to  be  paid  in  any 
current  notes  of  the  Bank  of  the  State  of 
Arkansas "  is  payable  in  the  notes  of  said 
bank  at  their  nominal  value,  regardless  of 
their  depreciation. 

49.  Kottwitz  V.  Bagby,  16  Tex.  656;  Ed- 
munds V.  Digges,  1  Gratt.  (Va. )  359,  42  Am.. 
Dee.  561.  See  also  Cassedy  v.  Williams,  5  Fed. 
Cas.  No.  2,501,  1  Hayw.  &  H.  151,  holding 
that  if  the  bank-notes  are  not  genuine,  to 
the  knowledge  of  the  debtor,  the  debt  is  not 
extinguished. 

50.  Magee  v.  Carmack,  13  111.  289;  Town- 
sends  V.  Racine  Bank,  7  Wis.  185. 

51.  Maine. —  Frontier  Bank  v.  Morse,  22 
Me.  88,  38  Am.  Dec.  284. 

New  Hampshire. —  Fogg  v.  Sawyer,  9  N.  H.. 
365. 

New  Yorfc.— Thomas  i\  Todd,  0  Hill  340; 
Ontario  Bank  v.  Lightbody,  13  Wend.  101,  27 
Am.  Dec.  179. 

0/tio.— Westfall  v.   Braley,   10   Ohio  St. 
188,  75  Am.  Dec.  509.    Contra,  Imbush  v.. 
Mechanics',  etc..  Bank,  1  Ohio  Dec.  (Reprint) 
8,  1  West.  L.  J.  49. 

South  Carolina. —  Harley  v.  Tliornton,  2 
Hill  509  note. 

Vermont. —  Wainwright  r.  Webster,  11  Vt.. 
670,  34  Am.  Dec.  707  ;  Oilman  r.  Peck,  11  Vt.. 
510,  34  Am.  Doc.  702. 

Sec  30  Cent.  Dig.  ill.  "  Piiynicnt,"  §  47. 

Contra. —  Lowrcy  r.  Murvol'l,  2  Port.  (Ala.) 
280,  27  Am.  Dec.'  051  ;  linyard  !\  Shunk,  1 
Walls  &  S.  (Pn.)  92,  37  Aiii.  Dec.  441  ;  Warp 
r.  Street,  2  Head  (Tenn.)  000,  75  Am.  Dec. 
755;  .Scruggs  r.  Gass,  8  Vorg.  (Tenn.)  175,, 
29  Am.  Doc.  114. 
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ment,  they  must  be  returned  within  a  reasonable  time  after  the  creditor  discovers 
that  they  are  vahieless,  to  enable  him  to  recover  upon  the  original  debt.''^ 

5.  Counterfeit  Money.  Even  tliouglx  the  person  paying  counterfeit  money 
was  ignorant  of  the  fact  that  it  was  counterfeit,^^  a  payment  in  such  money  is  a 
nulhty,"  provided  the  money  is  returned  by  the  creditor  to  the  debtor  witliin  a 
reasonable  time  after  his  discovery  of  the  fact  that  it  is  counterfeit.^^ 

6.  Confederate  Money  or  Securities.^''  Payment  in  the  southern  states  during 
the  war  in  Confederate  money,  although  accepted,  was  held,  in  some  cases,  not  a 
valid  payment."  The  general  rule,  however,  was  that  while  the  creditor  could 
not  be  compelled  to  accept  payment  in  Confederate  notes,^^  unless  the  contract 
expressly  provided  therefor,^^  yet  if  the  Confederate  money  was  accepted  in  good 
faith,  at  a  time  and  place  where  it  was  current,  it  discharged  the  debt.""  But 


52.  Magee  v.  Carmack,  13  111.  289.  And 
see  Prather  v.  State  Bank,  3  Ind.  356;  Fogg 
f.  Sawyer,  9  N.  H.  365. 

53.  Hargrave  v.  Dusenberry,  9  N.  C. 
326. 

54.  Arliansas. —  Plielan  v.  Dalson,  14  Ark. 
79. 

7»inoiS.— Simms  v.  Clark,  11  111.  137. 

Maryland. —  Keene  v.  Thompson,  4  Gill  & 
J.  463;  Mudd  v.  Reeves,  2  Harr.  &  J.  368. 

Massachusetts. —  Young  v.  Adams,  6  Mass. 
182. 

Neio  York. —  Kenny  v.  Albany  First  Nat. 
Bank,  50  Barb.  112;  Baker  v.  Bonesteel,  2 
Hilt.  397;  Thomas  v.  Todd,  6  Hill  340; 
Markle  v.  Hatfield,  2  Johns.  455,  3  Am.  Dec. 
446. 

yorth  Carolina. —  Anderson  v.  Hawkins,  10 
N.  C.  568 ;  Hargrave  v.  Dusenberry,  9  N.  C. 
326. 

Ohio. —  Pumphrey  v.  Eyre,  Tapp.  334; 
Haire  v.  Beattus,  3  Ohio  Dec.  (Reprint)  5,  2 
Wk]j.  L.  Gaz.  3. 

Pennsylvania. —  Ramsdale  v.  Horton,  3  Pa. 
St.  330. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  58. 

Agreement  to  accept  specific  parcel  of 
money. —  But  where  the  creditor  agrees  to 
take  a  specific  parcel  of  copper  money  in  pay- 
ment, a  delivery  thereof  constitutes  pay- 
ment, although  in  fact  it  was  counterfeit 
money.    Alexander  v.  Owen,  1  T.  R.  225. 

55.  Massachusetts. —  Gloucester  Bank  v. 
Salem  Bank,  17  Mass.  33 ;  Salem  Bank  v. 
Gloucester  Bank,  17  Mass.  1,  9  Am.  Dec. 
111. 

Missouri. —  Bovd  v.  Mexico  Southern  Bank, 
67  Mo.  537,  29  Am.  Rep.  515. 

"S^ew  York. —  Kennv  v.  Albany  First  Nat. 
Bank,  50  Barb.  112;  Thomas  i;.  Todd,  6  Hill 
340. 

Pennsylvania. —  Raymond  V.  Baar,  13  Serg. 

6  R.  318,  15  Am.  Dec.  603. 

Virginia. —  Pindall  v.  Northwestern  Bank, 

7  Leigh  617. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  58. 

Excuse  for  failure  to  return. —  Where  a 
debtor  who  had  given  his  creditor  a  counter- 
feit bill  in  payment  refused  to  take  it  back, 
unless  compelled  by  law  to  do  so,  the  creditor 
was  excused  from  offering  to  return  it. 
Simms  v.  Clark,  11  111.  137. 

Use  of  diligence  to  ascertain  character. — 
The  taker  of  counterfeit  paper  money  must 


use  due  diligence  to  ascertain  its  character 
and  to  notify  the  giver  to  entitle  him  to  re- 
cover its  value.  Any.  unnecessary  delay  be- 
yond such  reasonable  time  as  would  enable 
the  taker  to^ inform  himself  as  to  its  genu- 
ineness operates  as  a  fraud  on  the  giver,  and 
prevents  a  recovery.  Atwood  v.  Cornwall,  28 
Mich.  336,  15  Am.  Rep.  219.  And  see  Sam- 
uels V.  King,  50  Ind.  527. 

Lapse  of  time  held  unreasonable. —  Curcier 
V.  Pennock,  14  Serg.  &  R.  (Pa.)  51  (three 
years)  ;  Raymond  v.  Baar,  13  Serg.  &  R. 
(Pa.)  318,  15  Am.  Dec.  603  (six  months); 
Pindall  v.  Northwestern  Bank,  7  Leigh  (Va.> 
617  (two  months) . 

56.  Power  of  executors  or  administrators  to 
receive  Confederate  money  in  payment  of 
indebtedness  to  estate  see  Executors  and 
Administeatoes,  18  Cyc.  225. 

Validity  of  contracts  payable  in  Confed* 
erate  money  see  War. 

57.  Cooksey  v.  McCrery,  27  Ark.  303; 
Lapham  v.  Clark,  25  Ark.  574;  Wright  v. 
Overall,  2  Coldw.  (Tenn.)  336;  Cundiff  v. 
Herron,  33  Tex.  622. 

58.  Georgia. —  Pettis  v.  Campbell,  47  Ga. 
596. 

North  Carolina. —  Love  v.  Johnston,  72 
N.  C.  415. 

South  Carolina. —  Lynch  v.  Hancock,  14 
S.  C.  66. 

Tennessee. —  Scruggs  v.  Luster,  1  Heisk.. 
150. 

Virginia. —  Alley  V.  Rogers,  19  Gratt.  366 ; 
Omohundro  v.  Crump,  18  Gratt.  703.  But 
see  King  v.  King,  90  Va.  177,  17  S.  E.  894. 

United  States. —  Stoughton  v.  Hill,  23  Fed. 
Cas.  No.  13,501,  3  Woods  404. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  50. 

Military  orders. —  The  orders  of  General 
Butler  of  the  1st  and  18th  of  May,  1862, 
permitting  for  a  limited  period  the  circula- 
tion of  Confederate  notes,  did  not  make 
Confederate  money  legal  currency.  Parker 
V.  Broas,  20  La.  Ann.  l67. 

59.  Wintz  V.  Weakes,  10  Heisk.  (Tenn.) 
593;  Dearing  v.  Rucker,  18  Gratt.  (Va.) 
426 ;  Rives  V.  Duke,  105  U.  S.  132,  26  L.  ed. 
1031 ;  Planters  Bank  V.  Union  Bank,  16 
Wall.  (U.  S.)  483,  21  L.  ed.  473. 

60.  Alabama. —  Van  Hoose  v.  Bush,  54  Ala. 
342 ;  Hester  v.  Watkins,  54  Ala.  44 ;  Ponder  v. 
Scott,  44  Ala.  241.  See  also  Howard  College- 
V.  Turner,  71  Ala.  429,  46  Am.  Rep.  326. 
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where  the  acceptance  of  payment  in  Confederate  money  was  under  duress 
exercised  by  the  debtor,  or  tnrougli  compulsion  used  by  tlie  military  authorities, 
the  payment  was  invalid."  lu  actions  after  the  war  upon  contracts  made  within 
the  Confederate  states  during  the  war,  to  pay  a  certain  sum  in  dollars,  without 
specifying  the  kind  of  currency  in  which  it  was  to  be  paid,  where  it  was  shown  by 
the  nature  of  the  transaction  and  the  attendant  circumstances  or  by  the  language 


Arkansas. —  Berry  v.  Bellows,  30  Ark.  198. 

Georgia.—  Green  v.  Jones,  38  Ga.  347 ;  Ca- 
ruthers  v.  Corbin,  38  Ga.  7.5;  King  v.  King, 
37  Ga.  205;  Freeman  v.  Bass,  34  Ga.  355,  89 
Am.  Dec.  255. 

Kentitcky. —  Ewing  v.  Litsey,  7  Bush  496. 

Louisiana. —  Vance  v.  Cooper,  22  La.  Ann. 
608;  Luzenberg  v.  Cleveland,  19  La.  Ann. 
473. 

Islew  York. —  Robinson  v.  International  L. 
Assur.  Soc,  42  N.  Y.  54,  1  Am.  Rep.  400. 

North  Carolina. —  Mercer  v.  Wiggins,  74 
N.  C.  48. 

Tennessee. —  Maloney  v.  Stephens,  11  Heisk. 
738 ;  Pryor  v.  State  Bank,  6  Heisk.  442 ;  Cross 
V.  Sells,  1  Heisk.  83.  See  also  Kelley  v. 
Story,  6  Heisk.  202. 

Texas. — Rodgers  v.  Bass,  46  Tex.  505 ;  Pieg- 
zar  V.  Twohig,  37  Tex.  225;  Ritchie  v.  Sweet, 
32  Tex.  333,  5  Am.  Rep.  245;  Garner  v. 
Butcher,  1  Tex.  Unrep.  Cas.  430 ;  Dohoney  v. 
Womaek,  1  Tex.  Civ.  App.  354,  19  S.  W.  883, 
20  S.  W.  950. 

Virginia. —  Boyd  v.  Townes,  79  Va.  118. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  50. 

Mere  unwillingness  to  receive  Confederate 
currency  in  payment  of  a  debt  will  not,  if  the 
currency  was  actually  received  in  payment, 
be  enough  to  invalidate  the  acceptance  of  the 
currency.  The  unwillingness  necessary  to  in- 
validate the  payment  must  be  of  the  degree 
and  character  authorizing  the  courts  to  treat 
the  acceptance  and  payment  as  void  or  void- 
able, upon  the  principles  applicable  to  pay- 
ments not  tainted  with  Confederate  currency. 
Jones  V.  Thomas,  5  Coldw.  (Tenn.)  465. 

Who  may  object. —  A  vendor,  seeking  to  en- 
force his  lien  on  the  land  against  a  subpur- 
chaser, who  claims  as  a  purchaser  for  valu- 
able consideration  without  notice,  cannot 
question  the  validity  of  the  payment  by  such 
subpurchaser  because  made  in  Confederate 
currency.    Kinsey  v.  Howard,  47  Ala.  236. 

Conditional  acceptance. —  Where  a  Confed- 
erate bond  was  transferred  in  payment  of  a 
debt  and  the  debtor  promised  that  if  the 
manner  of  the  transfer  was  not  correct  and 
valid  he  would  make  it  so,  or  would  pay  the 
money,  and  the  transfer  was  in  fact  invalid, 
the  duty  of  ascertaining  the  defect  and  rem- 
edying it  was  upon  the  debtor,  so,  that  if  he 
failed  so  to  do  he  bccanio  absolutely  liable 
to  i)ay  the  amount  in  money  without  any  no- 
tice of  the  (Icfcct  from  the  other  party. 
Bryan  v.  Ileck,  67  N.  C.  322. 

Payment  after  close  of  war. —  A  payment 
aft<T  the  sinrciidcr  of  tlic  Coiifodcrato  iiniiy 
wiiH  held  invalid  (Sirriiio  v.  GrifTin,  40  (>a. 
](!9),  especially  where  (ho  debtor  knew  of 
the  Hiirrender  iind  iiidii  I  nil  acceptance  of 

})ayiiieii1.  by  falw  hIii I  eineiil  s  (liliilock  r.  I'hil- 
ipM,  38  Ga.  21(1)  ;  but  hucIi  a  j)ayinent  wmh 
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held  good  where  both  parties  were  ignorant 
of  the  surrender  (Ellis  v.  Hammond,  57  Ga. 
179). 

Payment  to  officer. —  It  was  held  in  some 
cases  that  an  officer  had  power  to  accept  pay- 
ment of  a  judgment  or  a  bid  at  a  judicial 
sale,  in  Confederate  money,  where  it  was  the 
chief  circulating  medium.  Black  v.  Rose,  14 
S.  C.  274;  Binford  v.  Memphis  Bulletin  Co., 
10  Heisk.  (Tenn.)  355;  Douglas  v.  Neil,  7 
Heisk.  (Tenn.)  437;  Coleman  v.  Wingfield,  4 
Heisk.  (Tenn.)  133;  Henly  v.  Franklin,  3 
Coldw.  (Tenn.)  472,  91  Am.  Dec.  296.  But 
the  contrary  was  held  in  other  cases.  Ellis 
V.  Smith,  42  Ala.  349;  Aicardi  v.  Bobbins,  41 
Ala.  541,  94  Am.  Dec.  614;  Emerson  v.  Mal- 
lett,  62  N.  C.  234;  Garlington  v.  Copeland, 
32  S.  C.  57,  10  S.  E.  616;  Blackwell  v.  Tucker, 
7  S.  C.  387j  where  beneficiary  had  expressly 
refused  to  accept  Confederate  money.  See 
also  Omohundro  v.  Omohundro^  27  Gratt. 
(Va.)  824.  If  the  repayment  of  a  loan  of  a 
deposit  in  court,  in  Confederate  money,  was 
pursuant  to  an  order  of  the  court  permitting 
such  payment,  it  was  valid.  Taylor  v.  Lan- 
caster, 33  Gratt.  (Va.)  1. 

Payment  to  an  administrator,  in  Confed- 
erate treasury  notes,  of  a  debt  due  the  estate 
relieves  the  debtor  of  liability.  Hyatt  v.  Me- 
Burney,  18  S.  C.  199.  Contra,  Draughan  v. 
White,  21  La.  Ann.  175.  And  see  Executobs 
AND  Administeatoes,  18  Cyc.  225. 

61.  Jones  v.  Rogers,  36  Ga.  157 ;  McCartney 
V.  Wade,  2  Heisk.  (Tenn.)  369;  Anderson  v. 
Lewis,  31  Tex.  675;  Mann  v.  McVev,  3  W.  Va. 
232;  Mann  v.  Lewis,  3  W.  Va.  215,  100  Am. 
Dec.  747.  But  see  Glenn  v.  Case,  25  Ark.  616, 
620,  holding  that  Confederate  money  received 
by  the  creditor  in  the  absence  of  threats  or 
protests  operated  as  a  payment,  even  though 
martial  law  prevailed  and  a  military  order 
rendered  the  receipt  of  such  money  compul- 
sory. 

Return  of  Confederate  money  as  condition 
precedent. —  Where  a  payment  in  Confederate 
notes  was  received  under  duress,  the  creditor 
cannot  recover  the  debt  in  authorized  cur- 
rency, unless  he  has  retained  and  tendered 
back  the  identical  money  received  by  him, 
and  not  merely  money  for  an  equal  amount. 
Emerson  v.  Lee,  18  La.  Ann.  134,  89  Am.  Dec. 
648. 

What  constitutes  duress. —  Davis  v.  Mis- 
Bissipi)i  Cent.  R.  Co.,  46  Miss.  552  (holding 
that  it  was  insuflicient  that,  at  the  time  of 
iho  payment,  a  portion  of  the  Confedcrnto 
army  was  in  the  neighborhood,  and  that 
military  orders  required  the  aceepianee  of 
Conf(>(leralo  money  in  jiayment  of  debts  on 
ilie  penalty  of  arrest)  ;  Fogg  i'.  Union  Hiuik, 
'I  ilaxl.  (foim.)  530;  Van  der  Iloveu  y.  Notlc, 
32  Tex.  183. 
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of  the  contract  itself  to  have  contemplated  payment  in  Confederate  currency,  it 
-was  held  that  no  more  conld  be  recovered  than  the  value  of  that  currency  in  law- 
ful money  of  the  United  States.®^  And  after  the  Civil  war  statutes  were  passed 
in  many  of  the  southern  states  expressly  providing  a  scale  upon  the  amount 
■of  recovery  upon  contracts  entered  into  during  the  war  for  payment  upon  the 
hasis  of  Confederate  money. 

7.  Foreign  Money.  A  contract  for  the  payment  of  money,  made  and  to  be 
executed  in  a  foreign  country,  is  payable  in  the  lawful  inoney  of  that  country,®* 
unless  the  contract  otherwise  provides.*^^  If  an  action  to  enforce  payment  is 
brought  in  this  country  the  amount  paj^able  must  be  reckoned  in  currency  accord- 
ing to  the  value  of  the  foreign  money .^^    "Where  a  contract  was  made  in  this 


62.  Eives  v.  Duke,  105  U.  S.  132,  26  L.  ed. 
1031;  Wilmington,  etc.,  E.  Co.  v.  King,  91 
U.  S.  3,  23  L.  ed.  186;  Atlantic,  etc.,  R.  Co. 
V.  Carolina  Nat.  Bank,  19  Wall.  (U.  S.)  548, 
22  L.  ed.  196;  Thorington  v.  Smith,  8  Wall. 
(U.  S.)  1,  19  L.  ed.  361.  And  see  Hill  v. 
Erwin,  60  Ala.  341 ;  Wharton  v.  Cunningham, 
46  Ala.  590;  Fife  v.  Turner,  11  Fla.  289; 
Gray  v.  Harris,  43  Miss.  421 ;  Palmer  v.  Love, 
75  N".  C.  163 ;  Rowland  v.  Thompson,  73  N.  C. 
504 ;  Dowd  t.  North  Carolina  R.  Co.,  70  N.  C. 
468;  Parker  v.  Wilson,  5  S.  C.  485;  Luster 
V.  Maloney,  6  Baxt.  (Tenn.)  374;  Bowers  v. 
Thomas,  6  Heiak.  (Tenn.)  553;  Taylor  V. 
Bland,  60  Tex.  20;  Stearns  v.  Mason,  24 
Gratt.  (Va.)  484;  Calbreath  v.  Virginia  Por- 
celain, etc.,  Co.,  22  Gratt.  (Va.)  697;  Lohman 
V.  Crouch,  19  Gratt.  (Va.)  331;  Bailey  v. 
Stroud,  26  W.  Va.  614;  Bierne  v.  Brown,  10 
W.  Va.  748;  Effinger  v.  Kenney,  115  U.  S. 
566,  6  S.  Ct.  179,  29  L.  ed.  495;  Stewart  v. 
Salamon,  94  U.  S.  434,  24  L.  ed.  275. 

63.  Georgia. —  Conyers  v.  Bartow  County, 
116  Ga.  lOi,  42  S.  E.  419;  Mclntyre  v.  Mel- 
•drim,  63  Ga.  58 ;  Phillips  v.  Ocmulgee  Mills, 
55  Ga.  633;  Rawson  v.  Cherry,  54  Ga.  276; 
Mitchell  V.  Butt,  51  Ga.  274;  Cohen  v.  Ward, 
42  Ga.  337;  Blow  v.  White,  41  Ga.  293;  Clark 
V.  McCroskev,  41  Ga.  137 ;  Lamar  v.  Thorn- 
ton, 41  Ga."'48;  White  v.  Lee,  40  Ga.  266; 
Thomas  v.  Knowles,  40  Ga.  263;  Brown  V. 
Sims,  39  Ga.  668 ;  Gibson  v.  Williams,  39  Ga. 
660;  Phillips  V.  Williams,  39  Ga.  597;  Butler 
V.  Weathers,  39  Ga.  524. 

Kentucky. —  Brashear  v.  Kendall,  6  T.  B. 
Mon.  545. 

North  CaroZtna.— Brickell  v.  Bell,  84  N.  C. 
82;  Duke  v.  Williams,  84  N.  C.  74;  In  re 
Macav,  84  N.  C.  63 ;  Palmer  v.  Love,  82  N.  C. 
478 ;  'Cobb  V.  Gray,  78  N.  C.  94 ;  Johnson  v. 
Miller,  76  N.  C.  439;  Boykin  v.  Barnes,  76 
N.  C.  318;  Wooten  v.  Sherrard,  71  N.  C.  374; 
Farmer  v.  Willard,  71  N.  C.  284;  Stocks  v. 
Smith,  69  N.  C.  352;  Bryan  v.  Harrison,  69 
N.  C.  151;  McRae  v.  McNair,  69  N.  C.  12; 
Williams  v.  Monroe,  67  N.  C.  133 ;  Brown  v. 
Foust,  64  N.  C.  672;  Alexander  v.  Rintels, 
64  N.  C.  634;  Parker  v.  Carson,  64  N.  C. 
563 ;  Summers  v.  McKay,  64  N.  C.  555 ;  Green 
V.  Brown,  64  N.  C.  553;  Chapman  v.  Wacaser, 
64  N.  C.  532;  Robeson  V.  Brown,  63  N.  C. 
554;  Carter  f. 'McGehee,  61  N.  C.  431. 

South  Carolina. —  Black  v.  Rose,  14  S.  C. 
274 ;  Earle  v.  Stokes,  4  S.  C.  309 ;  O'Neall  v. 
-Hunt,  4  S.  C.  244;  Halfacre  v.  Whaley,  4 
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S.  C.  173;  McKeegan  v.  McSwiney,  2  S.  C. 
191 ;  Neely  v.  McFadden,  2  S.  C.  169  ;  Bobo  v. 
Goss,  1  S.  C.  262 ;  Fluitt  v.  Nelson,  15  Rich.  9. 

Virginia. —  Adams  v.  Logan,  27  Gratt.  201; 
Fultz  V.  Davis,  26  Gratt.  903 ;  Tardy  v.  Boyd, 
26  Gratt.  631;  Merewether  v.  Dowdy,  25 
Gratt.  232;  Tams  v.  Brannaman,  23  Gratt. 
809;  Shiflett  V.  Long,  23  Gratt.  718;  Barnett 
V.  Miller,  23  Gratt.  551 ;  Sanders  v.  Branson, 

22  Gratt.  364;  Michie  v.  Jeffries,  21  Gratt. 
334;  Barnett  v.  Cecil,  21  Gratt.  93;  Bell  v. 
Alexander,  21  Gratt.  1;  Magill  v.  Manson,  20 
Gratt.  527;  Dearing  v.  Rucker,  18  Gratt. 
426. 

West  Virginia. —  Gilkeson  v.  Smith,  15 
W.  Va.  44 ;  Jarrett  v.  Nickell,  9  W.  Va.  345 ; 
Brightwell  v.  Hoover,  7  W.  Va.  342. 

United  States. —  Atlantic,  etc.,  R.  Co.  v. 
Carolina  Nat.  Bank,  19  Wall.  548,  22  L.  ed. 
196. 

See  39  Cent.  Dig.  tit.  "Payment,"  §§  91- 
98. 

Legacies  or  distributive  shares  as  subject 
to  scale  see  Wilson  v.  Powell,  86  N.  C.  230; 
MeCombs  v.  Griffith,  67  N.  C.  83;  Boyd  v. 
Townes,  79  Va.  118. 

Date  as  of  which  scale  is  to  be  applied  see 
Smith  V.  Smith,  101  N.  C.  461,  8  S.  E.  128, 
131,  133;  Stokes  v.  Cowles,  70  N.  C.  124; 
Cable  V.  Hardin,  67  N.  C.  472 ;  Ashby  v.  Por- 
ter, 26  Gratt.  (Va.)  455;  Walsh  v.  Hale,  25 
Gratt.  (Va.)  314;  Earp  v.  Boot  he,  24  Gratt. 
(Va.)  368;  Myers  V.  Whitfield,  22  Gratt. 
(Va.)  780;  Bowman  v.  McChesney,  22  Gratt. 
(Va.)  609;  Hilb  v.  Peyton,  22  Gratt.  (Va.) 
550;  McClung  v.  Ervin,  22  Gratt.  (Va.)  519; 
James  v.  Johnston,  22  Gratt.  (Va. )  461; 
Moses  V.  Trice,  21  Gratt.  (Va.)  556,  8  Am. 
Rep.  609;  Stover  v.  Hamilton,  21  Gratt.  (Va.) 
273;  Dearing  v.  Rucker,  18  Gratt.  (Va.)  426; 
Gilkeson  v.  Smith,  15  W.  Va.  44. 

64.  Comstock  v.  Smith,  20  Mich.  338; 
Stoker  v.  Cogswell,  25  How.  Pr.  (N.  Y.)  267. 
See  also  Quimby  V.  The  Euphemia,  20  Fed. 
Cas.  No.  11,512. 

65.  Morrell  v.  Ward,'10  Grant  Ch.  (U.  C.) 
231;  Crawford  v.  Beard,  14  U.  C.  C.  P.  87. 

66.  Grumvald  v.  Freese,  (Cal.  1893)  34 
Pae.  73;  Comstock  v.  Smith,  20  Mich.  338; 
Stewart  v.  Chambers,  2  Sandf.  Ch.  (N.  Y.) 
382 ;  Grant  v.  Healey,  10  Fed.  Cas.  No.  5,696, 
3  Sumn.  523.  See  also  Albert  v.  Citizens' 
Bank,  5  La.  Ann.  720.    And  see  Judgments, 

23  Cyc.  792. 

Agreement  of  parties  as  to  value. —  Where 
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country  to  pay  in  Mexican  dollars,  it  was  held  that  the  value  of  the  Mexican 
money  may  be  allowed  at  its  value  in  our  money  at  the  time  the  debt  was  due 
instead  of  its  value  at  the  time  of  the  trial/''^ 

8.  Depreciated  Currency  or  Securities.  As  a  general  rule  payment  cannot  be 
made  in  depreciated  currency  or  securities,^*  unless  the  creditor  consents  thereto.* 
But  where  the  contract  reserves  the  right  to  pay  in  current  paper  funds  a  tender 
in  notes  current  at  the  time,  although  greatly  depreciated,  is  good.''"  Where 
credits  in  currency  are  indorsed  on  an  obligation  payable  in  specie,  such  credits 
are  payments  only  to  the  amount  of  the  value  in  specie  of  such  credits  at  the 
respective  dates  of  payment.''^    If  the  debtor  is  ignorant  of  the  depreciation  in 


the  parties  to  a  settlement  have  agreed  on 
the  value  in  United  States  currency  of  a  cer- 
tain sum  in  foreign  money,  the  jury  may, 
without  further  evidence,  make  a  like  esti- 
mate in  readjusting  or  ascertaining  what 
amount  was  overpaid.  Turnbull  v.  Watkins, 
2  Mo.  App.  235. 

Debts  payable  in  sister  state. —  The  rule 
stated  in  the  text  applies  to  debts  payable  in 
a  sister  state  where  the  currency  of  one 
state  is  below  par  in  another  state.  Howe  v. 
Wade,  12  Fed.  Cas.  No.  6,777,  4  McLean  319. 

Where  the  value  of  a  pound  sterling  is  in 
issue,  it  has  been  held  that  the  amount  fixed 
by  the  federal  statutes  governs  rather  than 
the  current  rate  of  exchange.  Murphy  v. 
Kastner,  50  N.  J.  Eq.  214,  24  Atl.  564.  But 
see  Robinson  v.  Hall,  28  How.  Pr.  (N.  Y.) 
342,  holding  that  where  a  loan  of  money,  in 
English  currency,  is  made  in  England,  to  be 
paid  in  this  state,  the  pound  sterling  is  to  be 
estimated  here  at  its  real  market  value,  and 
not  at  its  par  value. 

Porto  Rican  contract.— United  States  cur- 
rency at  the  rate  of  exchange  prescribed  by 
congress  in  the  act  of  April  12,  1900  (31 
U.  S.  St.  at  L.  77,  80,  c.  191),  §  11,  and  not 
at  the  rate  of  one  dollar  for  each  peso  of 
indebtedness,  must  be  accepted  in  discharge 
of  the  obligation  on  account  of  a  purchase  in 
1894  of  a  plantation  in  Porto  Rico,  which  was 
to  be  satisfied  with  money  current  in  the 
province  at  the  rate  of  one  hundred  centavos 
for  each  peso,  since  this  provision  evidently 
contemplated  only  such  change  in  coins  as 
might  occur  while  Porto  Rico  remained  under 
the  same  political  power.  Serralies  v.  Esbri, 
200  U.  S.  103,  26  S.  Ct.  176,  50  L.  ed.  391. 

67.  Butler  v.  Merchant,  (Tex.  Civ.  App. 
1894)  27  S.  W.  19.-?. 

68.  Jienlucky. —  Huston  v.  Noble,  4  J.  J. 
Marsh.  130;  Brayden  •(;.  Goulman,  1  T.  B. 
Mon.  115. 

Missouri. —  See  Henderson  v.  McPike,  35 
Mo.  255. 

J\'ew  York. —  Hulbert  v.  Carver,  40  Barb. 
245. 

North  Carolina. —  Blackwell  v.  Willard,  C5 
N.  C.  555,  (1  Am.  Rep.  749;  Barham  v.  Greg- 
ory, 02  N.  G.  243;  McNair  v.  Raglnnd,  16 
N."  G.  510. 

Virqimn. —  Wrightaman  V.  Bo^^'y<'r,  24 
Gratt."  43:{:  Morgan  v.  Otcy,  21  (Jriitt.  019. 
But  Kcc  DickinKon  v.  IIcIiiih,  29  ({rati.  '1(i2; 
Tiiliafcrro  v.  Minor,  1  Gall  524. 

United  Htaten. — Gpio  v.  GaHtlemnn,  32  Fed. 
611. 


See  39  Cent.  Dig.  tit.  "Payment,"  §  55. 

Redemption  from  execution  sale. —  A  pur- 
chaser at  an  execution  sale  of  mortgaged  prop- 
erty, who  pays  for  the  same  in  depreciated 
currency,  on  the  redemption  of  the  property 
is  only  entitled  to  receive  his  purchase-money 
in  currency  of  the  same  kind,  or  its  equiva- 
lent in  value  at  the  time  of  payment,  with 
interest.  Sandford  v.  Farmers'  Bank,  1  Bush 
(Ky.)  335. 

Construction  of  provision  in  will. —  A  be- 
quest was  of  an  annuity  of  fifteen  hundred 
dollars  United  States  currency,  to  be  calcu- 
lated at  the  rate  of  one  hundred  and  ten 
dollars  currency  for  every  one  hundred  dollars 
United  States  gold,  "  if  at  the  time  when 
the  above  payments  commence,  specie  pay- 
ments should  have  been  resumed,  and  also  if 
gold  should  have  gone  higher."  When  the 
will  was  executed  gold  was  at  114,  and  when 
the  first  amount  was  paid  specie  payments 
had  been  resumed.  It  Avas  held  that  the  an- 
nuity was  sixteen  hundred  and  fifty  dollars  in 
currency.  In  re  Stutzer,  26  Hun  (N.  Y.) 
481. 

Loan  of  shares  of  stock. —  A  borrower  of 
shares  of  stock,  "  to  be  returned  on  demand," 
may  make  payment  in  discharge  of  the  loan 
by  returning  on  demand  an  equal  number  of 
similar  shares,  although  the  stock  had  be- 
come greatly  depreciated  after  the  loan  was 
made.  Fosdick  v.  Greene,  27  Ohio  St.  484, 
22  Am.  Rep.  328. 

Demand  payable  in  currency. — A  certificate 
of  deposit,  payable  in  "  Illinois  currency," 
cannot  be  satisfied  by  depreciated  paper.  It 
must  be  met  by  bills  passing  the  locality  in 
the  place  of  coin.  Chicago  F.  &  M.  Ins.  Co.  v. 
Keiron,  27  111.  501;  Hulbert  v.  Carver,  37 
Barb.(  N.  Y.)  62. 

69.  Dick  V.  Truly,  Sm.  &  M.  Ch.  (Miss.) 
557;  Hall  r.  Craige',  65  N.  C.  51;  Washington 
V.  Opic,  145  U.  S.  214,  12  S.  Ct.  822,  30  L.  ed. 
680;  Deering  v.  Parker,  4  Dall.  (U.  S.)  ap- 
pendix xxiii,  1  L.  od.  925. 

Acceptance  at  real  value. —  Wliere  a  cred- 
itor is  entitled  to  the  payment  of  his  debt  in 
coin,  and  on  an  odor  by  the  debtor  to  pay  in 
depreciated  pa])cr  money  declares  he  will 
receive  the  latter  only  at  its  value,  or  on  ac- 
count, and  retain  his  claim  for  the  difTerence, 
and  the  debtor  without  objection  allow.s  him 
to  do  HO,  the  latter  impliedly  assents  to  the 
creditor's  proposal.  I'j'crs  v'.  U.  S.,  5  Ct.  CI. 
509. 

70.  Stal worth  v.  Blum,  41  Ala.  319. 

71.  Walkup  V.  HouBton,  05  N.  C.  501. 
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value,  or  if  both  parties  know  or  liave  the  same  means  of  knowing  the  vahie  of 
the  depreciated  paper,  and  the  payment  is  made  in  good  faith,  a  payment  in  depre- 
ciated paper  is  good.^^  Where  the  contract  provides  that  the  debt  shall  be  paid  in 
certain  bonds,  it  will  be  construed  as  binding  the  creditor  to  accept  payment  in 
such  bonds  at  the  maturity  of  the  debt  only,  and  he  is  not  compelled  to  accept 
them  a  considerable  time  afterward  when  they  have  greatly  depreciated  in  value.'^ 

9.  Appreciated  Currency.  Where  the  debt  is  payable  in  current  funds,  the 
creditor  cannot  claim  the  right  to  be  paid  in  an  appreciated  medium  of  payment, 
such  as  gold.'''  Where  the  contract  is  to  pay  at  a  future  date  in  the  currency 
then  in  circulation  an  amount  equivalent  to  the  amount  of  the  debt  as  it  was 
valued  at  the  date  of  the  contract,  the  debtor  has  the  benefit  of  the  appreciation 
of  gold  up  to  the  expiration  of  the  credit  but  not  of  that  which  occurs  after 
default  in  payment."  Where,  after  the  debt  was  created,  but  before  it  became 
due,  the  value  of  a  dollar  in  currency  became  appreciated,  the  creditor  was  entitled 
to  receive  payment  in  current  money  at  its  value  when  the  debt  was  due.™ 

10.  Uncurrent  or  Unlawful  Money  or  Notes.  By  the  agreement  or  consent  of 
the  parties  payment  may  be  made  in  uncurrent  money  or  notes"  or  even  in 
unlawful  money .^^ 

C.  Election  as  to  Medium  of  Payment —  I.  In  General.  Where  the  con- 
tract provides  for  payment  in  either  of  two  or  more  mediums,  a  debtor  may  elect 
to  make  either  mode  of  payment  at  the  time  fixed  therefor.''*  But  where  a  debtor 
has  the  election,  either  to  pay  in  a  particular  kind  of  money,*'  or  in  money  or  some 
other  way,^'  the  right  of  election  does  not  exist  after  the  day  when  the  payment 
becomes  due,  and  if  the  promise  is  to  pay  in  property  or  money  the  creditor  is 
thereafter  entitled  to  payment  in  money .^^ 

2.  Waiver  of  Right  to  Demand  Certain  Medium.^^    The  right  to  demand  or  pay 


72.  Eidenour  v.  McClurkin,  6  Blackf .  ( Ind.) 
411. 

73.  Campbell  v.  Eanson,  21  Gratt.  (Va.) 
405. 

74.  Lamar  Ins.  Co.  v.  McGlashen,  54  111. 
513,  5  Am.  Rep.  162. 

75.  Whitaker  i'.  Dj^e,  56  Ga.  380. 

76.  Reynolds  v.  Lyne,  3  Bibb  (Ky.)  340. 

77.  Imbush  v.  Mechanics',  etc.,  Bank,  1 
Ohio  Dec.  (Reprint)  8,  1  West.  L.  J.  49. 

78.  Rogers  v.  Leftwich,  2  Heisk.  (Tenn.) 
480.  See  also  Hoagland  t.  Post,  1  N.  J.  L. 
37. 

79.  Stephens  v.  Howe,  34  N.  Y.  Super.  Ct. 
133,  property  or  money. 

What  constitutes  election. —  A  party  en- 
titled to  elect  to  receive  either  a  certain  rate 
gold  or  a  certain  other  rate  currency  for  his 
labor  discloses  his  election  to  receive  one  of 
the  rates  by  presenting  bills  to  the  other 
party  for  such  rate,  where  the  bills  are  ac- 
cepted. Stephens  v.  Howe,  34  N.  Y.  Super. 
Ct.  133. 

Revocation  of  election. —  Where  a  promis- 
sory note  is  given  with  an  option  to  the  payee 
to  take  a  conveyance  of  land  in  lieu  of  the 
money  promised,  and  he  elects  to  take  the 
land,  and  the  maker  does  not  then  consum- 
mate the  bargain  by  conveying  the  land,  the 
payee  may  revoke  his  election,  and  hold  the 
maker  for  the  money  on  the  note.  Mosher  v. 
Rogers,  117  111.  446,  5  N.  E.  583. 

80.  Chevallier  v.  Buford,  1  Tex.  503. 

A  contract  to  pay  in  current  bank-notes 
is  a  contract  to  pay  in  money  if  bank-notes 
are  not  paid  or  tendered  at  the  date  of  pay- 
ment.  Morris  v.  Edwards,  1  Ohio  189;  Smith 


V.  Goddard,  1  Ohio  178;  Chambers  v.  Harger, 
18  Pa.  St.  15.  Contra,  Fleming  v.  Nail,  1 
Tex.  246. 

Where  an  obligation  was  payable  in  state 
currency,  before  the  legal  tender  acts,  the 
claim  is  a  specie  debt  if  not  paid  before  ma- 
turity. Hoys  V.  Tuttle,  8  Ark.  124,  46  Am. 
Dec.  309;  Mason  v.  Biddle,  6  J.  J.  Marsh. 
(Ky.)  30. 

81.  Marlor  v.  Texas,  etc.,  R.  Co.,  21  Fed. 
383. 

82.  California. — Delafield  v.  San  Francisco, 
etc.,  R.  Co.,  (1895)  40  Pac.  958. 

Connecticut. —  See  Sessions  v.  Ainsworth,  1 
Root  181. 

Illinois. —  Barstow  v.  McLachlan,  99  111. 
641. 

Maryland. —  See  Laidler  v.  State,  2  Harr. 
&  G.  277.  But  see  Skirvan  v.  Willis,  4  Harr. 
&  M.  483. 

Missouri. —  Harris  v.  Sheffel,  117  Mo.  App. 
514,  94  S.  W.  738. 

New  York. —  New  York  News  Pub.  Co.  v. 
National  Steamship  Co.,  148  N.  Y.  39,  42 
N.  E.  514  iaffirming  72  Hun  158,  25  N.  Y. 
Suppl.  401]. 

Pennsylvania. —  Mather  v.  Kinike,  51  Pa. 
St.  425. 

United  States. —  Marlor  v.  Texas,  etc.,  R. 
Co.,  21  Fed.  383. 

Failure  to  pay  a  debt  in  stock  when  stock 
was  due  and  demanded  makes  the  entire  de- 
mand due  in  money.  Oriental  Hotel  Co.  v. 
Griffiths,  88  Tex.  574,  33  S.  W.  652,  53  Am. 
St.  Rep.  790,  30  L.  R.  A.  765. 

83.  Waiver  of  objection  to  medium  of  ten- 
der by  failure  to  object  see  TeoS'der. 
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a  certain  medium  may  be  waivedj^^'as  by  the  acceptance  of  another  medium,*''  or 
the  failure  to  specifically  object  to  a  tender  on  the  ground  of  the  medium.^ 

IV.  EFFECT. 

A.  In  Genepal.  Payment  discharges  the  debt  pro  tantoF  It  is  immaterial 
that  the  creditor  at  the  same  time  is  owing  the  debtor  an  equal  or  greater  amount 
on  other  obligations.^^  But  payment  of  an  obligation  does  not  conclusively  estal^ 
lisli  that  the  party  paying  was  indebted  to  the  payee  at  tlie  time  of  the  payment.*" 
"Where  a  party  voluntarily  allows  his  adversary  a  credit  on  his  claim,  which  the 
latter  refuses  to  accept,  the  former  is  not  bonnd  thereby.^" 

B.  Part  Payment.  As  a  general  rule  part  payment  of  a  debt  raises  in  law  an 
implied  promise  to  pay  the  balance.^^  But  part  payment  will  not  change  what  is 
originally  a  mere  moral  obligation  into  a  legal  debt.'*^  On  the  other  hand  the  pay- 
ment of  apart  of  a  sum  which  is  due  does  not  create  an  equity  in  favor  of  the 
payer  to  entitle  him  to  an  indefinite  delay  for  tlie  payment  of  the  balance.®^  A 
part  payment,  pending  suit  of  the  claim  sued  on,  is  not  equivalent,  as  an  admission 
■of  the  cause  of  action,  to  a  payment  of  money  into  court.^* 


84.  Sessions  v.  Peay,  21  Ark.  100;  Dorsey 
V.  Campbell,  1  Bland  (Md.)  356. 

85.  Lefferman  v.  Renshaw,  45  Md.  119; 
Savage  r.  U.  S.,  92  U.  S.  382,  23  L.  ed.  660; 
Shipton  V.  Casson,  5  B.  &  C.  378,  8  D.  &  R. 
130,  4  L.  J.  K.  B.  O.  S.  199,  11  E.  C.  L.  505; 
Perguson  v.  Wilson,  14  L.  T.  Rep.  N.  S.  12. 
And  see  Smith  v.  Ferrand,  7  B.  &  C.  19,  9 

D.  &  R.  803,  5  L.  J.  K.  B.  0.  S.  355,  14 

E.  C.  L.  19. 

The  right  to  receive  indorsed  notes  in  pay- 
ment, according  to  an  agreement,  is  waived 
by  the  acceptance,  without  protest,  of  notes 
without  an  indorsement.  Stevens  v.  Bradley, 
22  111.  244. 

86.  Noe  V.  Hodges,  3  Humphr.  (Tenn.)  162. 
See,  generally,  Tender. 

87.  See  Hemphill  v.  Moody,  64  Ala.  468; 
Cochran  v.  Sherman,  5  Duer  (N.  Y. )  13; 
Smith  V.  Waugh,  84  Va.  806,  6  S.  E.  132; 
Page  v.  Dickens,  77  Fed.  61. 

Payment  pending  suit. —  Payment  of  debt 
and  costs  extinguishes  the  claim  upon  which 
a  suit  is  predicated,  and  it  is  immaterial  that 
it  is  while  the  suit  is  pending.  Root  v.  Ross, 
29  Vt.  488.  But  see  Nossotti  v.  Page,  10 
C.  B.  643,  20  L.  J.  C.  P.  81,  2  L.  M.  &  P.  8, 
70  E.  C.  L.  643,  as  to  right  to  damages  for 
detention  of  del)t. 

Payment  to  proper  person  by  mistake. — 
When  money  is  paid  to  a  person  to  whom 
it  properly  belongs,  although  under  a  mistake 
as  to  the  right  in  which  it  accrues  to  him, 
the  (l(!bt  is  extinguished,  and  he  cannot  again 
enforce  ])aymcnt  of  his  claim  in  his  lawful 
right,    liemphill  v.  Moody,  64  Ala.  468. 

If  the  creditor  accept  a  payment  different 
from  that  called  for  by  the  contract,  although 
under  protest,  tlu;  (l(^bt  is  extinguished,  fjil- 
miui  r.  DoiighiH  (Vninty,  0  Ncv.  27,  3  Anv. 
Dec.  237.  Hut  see  Riley  v.  Sharp,  1  Bush 
(Ky.)  3-18. 

Ignorance  of  derivation  of  money. —  Wboro 
cri'dilor  Ik  paid  (be  iiiimuni,  of  bin  debt, 
iiKljongb   in   igiioriincc  of  tlic  dcri viition  of 
I  be  money,  the  dclit  is  (I is('1i:u;;'i'd  \vber(>  bo 
iH  not   injnrcil   by  bis  want  "f  knowledge. 
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Butts  V.  Whitney,  96  Ga.  445,  23  S.  E.  397; 
Coleman  y.  Jenkins,  78  Ga.  605,  3  S.  E. 
444. 

Subsequent  transfer. —  An  obligation  which 
has  been  extinguished  by  payment  cannot  be 
subsequently  transferred.  Wright  t".  Mix,  76 
Cal.  465,  18  Pac.  645. 

Deposit  in  bank. —  Where  a  debt  was  to  be 
paid  by  deposit  in  a  particular  bank,  the  de- 
posit constituted  a  discharge  of  the  indebted- 
ness, although  no  notice  thereof  was  given 
the  creditor.  Virginia  Exch.  Bank  v.  Cook- 
man,  1  W.  Va.  69.  And  the  fact  that  by 
mistake  the  money  was  deposited  in  the  name 
of  the  agent  of  the  creditor  does  not  vitiate 
the  payment.  McCrary  v.  Ashbaugh,  44  Mo. 
410. 

Where  pajrment  is  made  to  a  third  person 

by  direction  of  the  creditor,  the  debt  is  ex- 
tinguished. Bedford  v.  Kissick,  8  S.  D.  586, 
67  N.  W.  609. 

Individual  or  representative  capacity. —  If 
a  paj'ment  is  made  and  accepted  as  a  payment 
to  an  individual  creditor,  it  does  not  pro 
tanto  extinguish  the  debt  owing  the  creditor 
in  a  representative  capacity.  Bestwick  v. 
Ormsby  Coal  Co.,  129  Pa.  St.  592,  18  Atl. 
538. 

Return  of  payment. —  Where  a  pa^nnent  is 
made  but  is  rctiu'ned  for  the  use  of  the  payer, 
to  be  repaid  at  a  future  time,  the  ])ayment 
nuist  still  be  considered  as  having  been  made, 
and  the  return  thereof  as  a  loan.  Judd  v. 
r>urton,  51  Mich.  74,  16  N.  W.  237. 

88.  Lord  r.  Graveson,  26  Ohio  Cir.  Ct.  371. 

89.  Drew  r.  Willingham  Sash,  etc.,  Co.,  113 
Ga.  605,  38  S.  E.  967. 

90.  Hall  V.  Wilson,  0  Wis.  433. 

91.  Mostvn  V.  Mostvn,  T..  R.  5  Ch.  457,  39 
L.  J.  Cb.  780.  22  L.  T.  Rep.  N.  S.  461,  18 
Wkly.  Rep.  657. 

92.  IMostvn  r.  l\Tostvn,  L.  R.  5  Ch.  457,  39 
L.  .].  Cb.  780,  22  L.'T.  Rep.  N.  S.  401,  18 
VVUIv.  Rei).  657. 

93.  Spo(>r  r.  Cobb,  22  111.  528. 

94.  Galloway  c.  Holmes,  1  Dougl.  (Mich.) 
330. 
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C.  Payment  by  One  op  More  Co-Debtops.^^  A  payment  made  by  one  of 
two  joint  debtors  extinguislies  the  debt  pro  tanto^^  On  tlie  other  hand  a  pay- 
ment of  his  share  of  the  debt  by  one  of  two  joint  and  several  debtors  does  not 
release  him." 

D.  Payment  by  ThiPd  PePSon.**^  Althongh  there  are  some  early  authorities 
to  the  contrary it  is  now  well  settled  tliat  payment  of  a  debt  by  a  stranger, 
although  without  the  debtor's  request,  if  accepted  as  such  by  the  creditor, 
discharges  the  debt  so  far  as  the  creditor  is  concerned.^ 

E.  Payment  Undep  Duress.  Ordinarily  a  payment  made  under  duress  may 
be  recovered  back.^  It  has  been  held,  however,  that  money  extorted  by  a  creditor 
from  his  debtor  by  an  unlawful  execution  should  be  considered  a  payment  of  the 
debt.^ 

F.  Rescission  of  Payment  and  Retupn  of  Medium  Received.*  After  its 
dishonor  a  creditor  may  surrender  paper,  such  as  a  bill  or  note,  where  not  received 
as  an  absolute  payment,  and  sue  upon  the  original  indebtedness.^    On  the  other 


95.  See  also  Partnership. 

96.  Louisiana. —  Adams  v.  State  Bank,  3 
La.  Ann.  351. 

Michigan. —  Thayer  v.  Denton,  4  Mich.  192. 

Neio  York. —  Baker  v.  Stackpoole,  9  Cow. 
420,  18  Am.  Dec.  508. 

North  Carolina. —  Towe  v.  Felton,  52  N.  C. 
216. 

Pennsylvania. —  Boggs  v.  Lancaster  Bank, 
7  Watts  &  S.  331;  Goldbeck  v.  Kensington 
Nat.  Bank,  48  Leg.  Int.  76  \_affirmed  in  147 
Pa.  St.  267,  23  Atl.  565]. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  135. 

Payment  in  full. —  Where  two  or  more  per- 
sons are  jointly  liable  on  an  obligation  and 
one  of  them  makes  payment  of  the  whole 
the  obligation  is  thereby  extinguished.  Ens- 
eoe     Fletcher,  1  Cal.  App.  659,  82  Pac.  1075. 

97.  Griffith  f.  Grogan,  12  Cal.  317. 

98.  As  accord  and  satisfaction  see  Accord 
AND  Satisfaction,  1  Cyc.  316. 

Liability  of  debtor  to  third  person  who 
makes  payment  see  Money  Paid. 

Right  of  third  person  to  subrogation  see 

SUBR0G.^.TI0N. 

99.  See  Accord  and  Satisfaction,  1  Cyc. 
316. 

1.  Alabama. —  Harrison  v.  Hicks,  1  Port. 
423,  27  Am.  Dec.  638,  holding  that  it  is  imma- 
terial whether  the  payment  was  made  with 
the  assent  of  the  debtor. 

California. —  Martin  V.  Quinn,  37  Cal.  55. 

Delaware. —  Horsey  v.  Stockley,  4  Del.  Ch. 
536. 

Michigan. —  See  Plielps  v.  Beebe,  71  Mich. 
554,  39  K  W.  761. 

Minnesota. —  Clark  v.  Abbott,  53  Minn.  88, 
55  N.  W.  542,  39  Am.  St.  Eep.  577. 

Tennessee. —  Cain  v.  Bryant,  12  Heisk.  45. 

West  Virginia. —  Crumlish  v.  Central  Imp. 
Co.,  38  W.  Va.  390,  18  S.  E.  456,  45  Am.  St. 
Eep.  872,  23  L.  R.  A.  120  [.explaining  Neely 
V.  Jones,  16  W.  Va.  625,  37  Am.  Rep.  794]. 

United  States. —  Bradley  v.  Lehigh  Valley 
R.  Co.,  153  Fed.  350,  82  C.  C.  A.  426  [affirm- 
ing 145  Fed.  569].  See  also  Re^Tiolds  v.  Craw- 
fordsville  First  Nat.  Bank,  112  U.  S.  405,  5 
S.  Ct.  213,  28  L.  ed.  733. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  136. 

But  see  Concord  Granite  Co.  v.  French,  12 


Daly  (N.  Y.)  228,  65  How.  Pr.  317  [affirmed 
in  3  N.  Y.  Civ.  Proc.  445],  holding  that  a 
payment  to  plaintiff  by  another  person  than 
defendant,  made  after  suit  brought,  is  not  a 
defense  to  the  action. 

Payment  by  insurance  company  as  payment 
by  stranger. —  The  liability  of  a  railway  com- 
pany to  respond  in  damages  for  an  injury 
occasioned  by  accident  to  a  passenger  on  their 
road  is  not  discharged  pro  tanto  by  the  pay- 
ment of  any  sum,  on  account  of  such  injury, 
by  an  accident  insurance  company;  the  pri- 
mary liability  being  on  the  railway  company. 
Pittsburgh,  etc.,  R.  Co.  Thompson,  56  111. 
138. 

2.  See  infra,  VII,  B. 

Payments  into  treasury  of  state  during 
Civil  war. —  The  fact  that,  during  the  Civil 
war  a  citizen  of  one  of  the  Confederate  states, 
being  indebted  to  a  citizen  of  a  loyal  state, 
was  compelled  to  pay,  and  did  pay,  the 
amount  of  the  demand  into  the  treasury  of 
the  Confederate  state,  under  a  statute  of  that 
state  for  the  sequestration  of  estates  of  alien 
enemies,  constitutes  no  defense  to  an  action 
brought  by  the  creditor  in  a  court  of  the 
United  States,  after  the  war  was  terminated, 
to  recover  the  demand.  Levison  v.  Krohne, 
30  Tex.  714;  Levison  v.  Norris,  30  Tex.  713; 
Luter  V.  Hunter,  30  Tex.  688,  98  Am.  Dec. 
494;  Rhea  v.  Preston,  75  Va.  757;  Williams 
V.  Bruffy,  96  U.  S.  176,  24  L.  ed.  716;  Short- 
ridge  V.  Macon,  22  Fed.  Cas.  No.  12,812,  1 
Abb.  58,  Chase  136. 

Payment  under  military  orders  to  an  oiRcer 
of  the  United  States  army  of  a  debt  owing  a 
third  person  during  the  Civil  war  was  held 
not  to  release  the  debtor  from  liability.  Nel- 
ligan  V.  Citizens'  Bank,  21  La.  Ann.  332,  99 
Am.  Dec.  734;  Planters  Bank  v.  LTnion  Bank, 
16  Wall.  (U.  S.)  483,  21  L.  ed.  473.  But  see 
Mandeville  v.  State  Bank,  19  La.  Ann.  392,  92 
Am.  Dec.  541. 

3.  Lord  V.  Waterhouse,  1  Root  (Conn.)  430. 

4.  Duty  to  return  counterfeit  money  see 
supra,  III,  B,  5. 

5.  California. —  Brewster  v.  Bours,  8  Cal. 
501. 

Massachusetts. —  Derickson  v.  Whitney,  6 
Gray  248. 

[IV,  F] 


1222    [30  Cyc] 


PA  YMENT 


hand  if  the  paper  was  received  as  absolute  payment,  its  non-payment  gives  no 
right  of  action  upon  the  orighial  indebtedness.®  The  general  rule  that  a  party 
who  seeks  to  disaffirm  a  contract  must  return,  or  offer  to  return,  whatever  lie  has 
received  upon  it'''  is  appUed  to  payments  by  bills,  'notes,  checks,  etc.,  by  holding 
that  a  creditor  cannot  recover  upon  the  original  indebtedness  unless  he  returns  or 
produces  the  paper  given  in  payment,  or  shows  that  it  is  lost,  or  otherwise  satis- 
factorily accounts  for  it,**  or  where  it  appears  that  it  cannot  be  enforced  in  the 
hands  of  a  third  person.^  But  in  case  of  fraud,  when  nothing  is  parted  with  by 
the  fraudulent  vendor  but  Jiis  own  promissory  notes,  such  a  return  or  offer  to 


South  Carolina. — ^Mounier  v.  Meyrcy,  1  Bay 
24. 

Wisconsin. —  Gallagher  v.  Ruffing,  118  Wis. 
284,  95  N.  W.  117. 

United  States. —  Palmer  v.  Elliot,  18  Fed. 
Cas.  No.  10,600,  1  Cliflf.  63. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  141. 

Recovery  of  judgment  on  note. —  Where  the 
creditor  prosecuted  a  note  to  judgment,  but 
received  nothing  thereon,  he  was  entitled  to 
sue  upon  the  original  cause  of  action  on  ten- 
dering an  assignment  of  the  judgment.  Lord 
V.  Bigelow,  124  Mass.  185. 

Where  a  note  represented  as  good  is  actu- 
ally valueless  the  vendor  may  tender  the  note 
back  and  recover  the  price  agreed  upon. 
Walker  v.  Tatum,  Ga.  Dec.  Pt.  II.  161. 

Unauthorized  alteration. — But  where  a  note 
is  given  for  the  pajmient  of  a  sum  of  money, 
the  right  of  the  payee  to  recover  on  the  origi- 
nal demand,  on  surrender  of  the  note,  will  be 
taken  avpay  by  an  unauthorized  alteration  of 
the  note  by  him.  Meyer  v.  Huneke,  55  N.  Y. 
412  [reveising  65  Barb.  304]. 

6.  Kappes  v.  Geo.  E.  White  Hard  Wood 
Lumber  Co.,  1  111.  App.  280;  Ferdon  v.  Jones, 
2  E.  D.  Smith  (N.  Y.)  106;  Stroud  v.  Ean- 
kin,  2  Baxt.  (Tenn.)  74;  Woodfolk  v.  Pratt, 
1  Baxt.  (Tenn.)  348. 

7.  Nichols  V.  Michael,  23  N.  Y.  264,  80  Am. 
Dec.  259. 

8.  Connecticut. —  Brabazon  v.  Seymour,  42 
Conn.  551. 

Florida. —  Salomon  v.  Pioneer  Co-operative 
Co.,  21  Fla.  374,  58  Am.  Rep.  667. 

Illinois. —  Davis,  etc.,  Bklg.,  etc.,  Co.  v. 
Montrose  Butter,  etc.,  Co.,  59  111.  App.  573. 

Maryland.— Ovfen  v.  Hall,  70  Md.  97,  16 
Atl.  376. 

Missouri. —  The  Charlotte  v.  Lumm,  9  Mo. 
64 ;  O'Bryan  v.  Jones,  38  Mo.  App.  90. 

New  York. —  Roehl  v.  Martens,  40  N.  Y. 
App.  Div.  231,  57  N.  Y.  Suppl.  1059  {affirmed 
in  54  N.  Y.  App.  Div.  626,  627,  66  N.  Y. 
Supp).  1142];  Smith  v.  Ijockwood,  10  Johns. 
306;  Angel  v.  Felton,  8  Johns.  149;  TTolnioa  v. 
Do  Camp,  1  Johns.  34,  3  Am.  Doc.  293.  See 
also  Tea/  r.  Chrystic,  2  E.  D.  Smitli  621,  2 
Al)b.  Pr.  109.  Compare  Spiro  v.  Maimnn,  94 
N.  Y.  Snppl.  358. 

Tennsylvunia. —  Hays  V.  McClurg,  4  Watts 
452. 

Soulh  Carolina. —  Adger  v.  Pringlo,  11  S.  C. 
527 ;  TownHonds  v.  StovonHon,  4  Rich.  59. 

Wisconsin. —  Williams  v.  Jvolchuni,  21  Wis. 
432. 

Canada. —  Crooks  j;.  Olcun,  8  Grant  CIi. 
(U.  C.)  230. 

[IV.  F] 


See  39  Cent.  Dig.  tit.  "  Payment,"  |  141. 

But  see  Stringfield  v.  Vivian,  C3  Mich.  681, 
30  N.  W.  346.  Compare  National  Sav.  Bank 
Assoc.  V.  Tranah,  L.  R.  2  C.  P.  556,  36  L.  J. 
C.  P.  260,  16  L.  T.  Rep.  N.  S.  592,  15  Wkly. 
Rep.  1015. 

Cancellation. —  Even  though  the  note  is  re- 
quired to  be  produced  at  the  trial  it  is  suffi- 
cient if  it  is  produced  and  placed  at  the  dis- 
posal of  the  court  without  an  actual  cancel- 
lation. Johnson  v.  Jones,  4  Barb.  (N.  Y.) 
369. 

Surrender  before  trial  is  unnecessary,  it 
being  sufficient  for  the  creditor  to  surrender, 
or  offer  to  surrender,  the  notes  on  the  trial 
to  be  canceled.  Armstrong  v.  Tuffts,  6  Barb. 
(N.  Y.)  432.  But  it  has  been  held  that 
where  a  note  is  outstanding  in  the  hands  of 
a  third  person  at  the  time  the  action  is  com- 
menced upon  the  original  indebtedness,  no 
recovery  is  allowable,  although  the  creditor 
has  subsequently  obtained  possession  of  it. 
Davis  V.  Reilly,  [1898]  1  Q.  B.  1,  66  L.  -J. 
Q.  B.  844,  77  L.  T.  Rep.  N.  S.  399,  46  Wkly. 
Rep.  96. 

Retaining  a  check,  after  giving  notice  of 
dishonor,  subject  to  the  order  of  the  debtor, 
is  sufficient.    Bradford  v.  Fox,  38  N.  Y.  289. 

However,  if  the  note  is  v/orthless,  it  need 
not  be  returned  before  suit  is  brought.  Gil- 
lett  r.  Knowles,  108  Mich.  602,  66  N.  W.  497. 

But  the  fact  that  a  judgment  has  been  re- 
covered upon  the  note  against  the  debtor  who 
made  it  or  the  note  has  been  negotiated  does 
not  preclude  an  action  on  the  original  cause 
of  action  if  the  judgment  has  been  unpro- 
ductive. Lee  V.  Fontaine,  10  Ala.  755,  44  Am. 
Dec.  505. 

9.  Miller  v.  Lumsden,  16  111.  161;  Holmes 
V.  De  Camp,  1  Johns.  (N.  Y.)  34,  3  Am. 
Dec.  293;  Street  v.  Hall,  29  Vt.  165.  See  also 
Leake  r.  Brown,  43  111.  372. 

Where  failure  to  return  not  prejudicial. — 
Where  a  note  of  third  persons  is  received  in 
payment  of  a  debt  on  Ihc  faith  principally  of 
one  signature,  which  proves  to  be  forged,  as- 
sumpsit can  bo  niaintainod  on  the  originnl 
consideration  without  ])roviously  returning 
the  note,  whore  it  is  shown  that  the  other 
makers  arc  inv«lv(>nt  and  ihat  no  injury  can 
1)0  susiainod  by  dofoudiint  because  of  a  failure 
to  n'turn  the' note.  Nance  v.  Pope,  1  Stow. 
(Ala.)  220. 

Where  the  note  of  a  third  person  had  boon 
paid  |)ri()r  to  its  iiansfor  the  croditor  n(>o(l 
not  show  an  oll'or  io  return  the  note  to  the 
])ayoo  debtor.  CanipboU  v.  Ayres,  9  Iowa 
108. 
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return  is  not  necessary  before  action  brought-;  it  is  enough  if  tlie  notes  are  pro- 
duced on  the  trial  ready  to  be  canceled.^''  On  the  other  hand,  where  the  debtor 
signs  a  receipt  in  full,  believing  it  is  only  a  receipt  for  a  part  payment,  he  need 
not  return  the  money  received  in  order  to  enable  him  to  recover  the  balance  due.^^ 

V.  RECEIPTS.12 

A.  Nature  and  Contents.  Ordinarily  a  receipt  does  not  amount  to  a  con- 
tract but  it  may  be  so  drawn  as  to  be  a  contract.^^  No  pai'ticular  form  of  words 
is  necessary  to  constitute  a  valid  receipt,  although  ordinarily  it  must  show  the 
amount  paid,"  and  the  time.'^  It  may  consist  of  a  separate  writing,  a  recital  in  a 
deed  or  other  instrument,  or  an  indorsement  of  payment  thereon.^*'  To  be  evi- 
dence of  payment,  it  ouglit  to  be  in  the  possession  of  the  party  who  paid  the 
money.  A  receipt  in  the  possession  of  the  opposite  party  certainly  proves  nothing 
more  tlian  his  willingness  to  receive  the  moTiey  and  give  a  receipt  therefor.^'' 

B.  Construction.  Ordinarily  a  receipt  is  to  be  construed  the  same  as  any 
other  writing.^^  "Where  the  receipt  is  written  and  signed  by  the  creditor,  any 
ambiguous  language  tlierein  should  be  taken  most  strongly  against  him,  and  most 
favorably  for  the  debtor.'^  A  receipt  in  full  for  a  particular  demand  is  not  con- 
clusive evidence  of  a  general  settlement  of  accounts  between  the  parties.'^"  For 
instance,  a  receipt  for  so  much  money  specified  to  be  for  certain  goods  or  property 
purcliased  will  not  be  construed  or  presumed  to  be  a  satisfaction  in  full.^^  A 
receipt  in  full  of  all  demands  against  one  is  no  evidence  of  the  payment  of  a  joint 


10.  Nichols  V.  Michael,  23  N.  Y.  264,  80 
Am.  Dec.  259.  See  also  Wiswall  c.  Harftman, 
62  N.  H.  671;  Crosby  v.  Lane,  6  Fed.  Cas. 
No.  3,423. 

11.  Fist  V.  Fist,  3  Colo.  App.  273,  32  Pac. 
719. 

12.  Admissibility  in  evidence  see  iwfra,  VII, 
E,  11,  c. 

Admissibility  of  parol  evidence  to  vary, 
explain,  or  contradict  see  Evidence,  17  Cye. 
629  et  seq. 

13.  Bettman  v.  Shadle,  22  Ind.  App.  542, 
53  N.  E.  662;  Macdonald  v.  Dana,  154  Mass. 
152,  27  N.  E.  993. 

14.  See  Cook  v.  Norton,  43  111.  391. 
Omission  of  word  "  dollars." —  A  written 

instrument  in  form  of  a  receipt,  having  in 
the  margin  the  figures  "1100"  which  ac- 
knowledges the  receipt  on  a  certain  day  of 
"  eleven  lumdred  on  .  .  .  asylum  contract  of 
fifty-five  thousand  dollars,"  is  sufficient  as  a 
receipt  for  eleven  hundred  dollars.  Butler  V. 
Bohn,  31  Minn.  325,  17  N.  W.  862. 

Stating  money  was  received. —  A  receipt  in 
full  need  not  expressly  state  that  money  was 
received  in  order  to  make  it  a  receipt  for 
money.    State  v.  Dalton,  8  N.  C.  3. 

15.  Bowsher  i;.  '  Porter,  52  111.  App.  59, 
holding  that  a  receipt  is  of  no  effect  where  it 
does  not  show  the  date  to  which  it  relates 
and  no  extrinsic  evidence  is  offered  in  regard 
thereto. 

16.  See  cases  cited  infra,  this  note. 

An  itemized  bill  marked  paid  is  a  receipt 
for  the  items  contained  in  the  bill.  Steffens 
V.  Nelson,  94  Minn.  365,  102  N.  W.  871. 

A  stipulation  in  a  bond  for  title  to  refund 
the  money  in  case  the  obligor  should  be  un- 
able to  make  title  is  equivalent  to  an  ac- 
knowledgment of  the  receipt  of  the  purchase- 
money.    Wright  V.  Thompson,  14  Tex.  558. 


17.  Nelson  i'.  Boland,  37  Mo.  432. 

18.  See  cases  cited  infra,  this  note. 
Payments  of  interest. —  Where  a  receipt 

covered  several  payments  of  interest  on  dif- 
ferent debts  and  at  the  close  of  the  receipt 
were  the  words  "  in  full,"  such  words  applied 
to  each  payment.  Bogart  v.  Van  Velsor,  4 
Edw.  (N.  Y.)  718. 

Partial  payment  of  note  or  payment  in  full. 
—  The  language  of  a  receipt  which  recites 
that  the  sum  acknowledged  was  received  "  on 
the  within  note,"  together  with  the  fact  that 
a  credit  for  the  amount  was  indorsed  on  the 
note  referred  to,  shows  conclusively  that  it 
was  intended  as  a  partial  payment.  Hill  V. 
Erwin,  60  Ala.  341. 

Where  payment  is  made  by  check,  which 
recites  on  its  face,  "  in  full  of  all  demands," 
such  words  M'ill  constitute  a  receipt  in  full, 
as  against  the  payee,  only  when  it  is  shown 
that  he  had  knowledge  of  the  presence  of 
such  words,  or  facts  are  shown  which  in  law 
Avould  charge  him  with  such  knowledge. 
Eapp  V.  Giddings,  4  S.  D.  492,  57  N.  W. 
237. 

As  including  note. —  The  fact  that  at  the 
time  of  a  settlement  of  accounts  between  par- 
ties a  note  made  by  one  to  another  was  not 
given  up  does  not  show  that  a  receipt  given 
by  the  payee,  stipulating  to  be  in  full  of  all 
demands,  did  not  include  such  note.  Cunning- 
ham V.  Batchelder  32  Me.  316. 

19.  Elting  V.  Sturtevant,  41  Conn.  176. 

20.  Hannum  v.  Curtis,  13  Ind.  206;  O'Hehir 
V.  Middleton-Goshen  Traction  Co.,  36  N.  Y. 
Suppl.  140. 

21.  Reed  v.  Phillips,  5  111.  39;  Bercier  v. 
Mclnnis,  57  Miss.  279. 

Construction  of  particular  receipts. —  A  re- 
ceipt for  money,  recited  to  be  "  in  full  settle- 
ment of  account  as  follows:    40  cubic  yards 
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demand  against  him  and  others,^  So  a  receipt  in  full  of  all  claims  from  its  date 
up  to  a  certain  future  date  does  not  cover  claims  existing  prior  to  the  date  of  the 
receipt.^  It  seems  that  the  payment  will  be  presumed  to  have  been  made  on  the 
day  that  the  receipt  is  dated.^ 

C.  Operation  and  Conclusiveness — l.  In  General.^'*  Ordinarily  a  receipt 
raises  a  presumption  and  is, prima  facie  evidence  of  payment  as  recited  therein.* 
However,  neither  an  ordinary  receipt  acknowledging  a  payment,'^'^  nor  a  receipt  in 


stone  @  $4.50  per  yard,"  is  not  a  receipt  in 
full  for  anything  further  than  the  stone 
specified.  Union  Pac,  etc.,  R.  Co.  v.  McCarty, 
3  Colo.  App.  530,  34  Pac.  767. 

22.  Walker  v.  Leighton,  11  Mass.  1-40. 

A  receipt  given  to  one  in  his  own  name 
shows  payment  on  his  own  account  rather 
than  on  a  joint  accoxint,  especially  where  the 
amount  is  just  sufficient  to  cover  a  separate 
balance  and  nothing  is  said  about  its  applica- 
tion.   Eobert  v.  Garnie,  3  Cai.  (N.  Y.)  14. 

23.  Bettman  v.  Shadle,  22  Ind.  App.  542,  53 
N.  E.  662. 

24.  Lowe  V.  Moriee,  19  U.  C.  C.  P.  123. 

25.  See  also  Releases. 

As  estoppel  see  Estoppei,,  10  Cyc.  757, 
Erasing  indorsements  of  payments  see  Al- 
terations OF  Instruments,  2  Cyc.  212. 

For  rent  see  Landlord  and  Tenant,  24  Cyc. 
1191. 

Presumption  of  payment  from  indorse- 
ments on  notes  see  Commercial  Paper,  8 
Cyc.  248. 

Receipt  in  full  for  part  payment  see  Accord 
AND  Satisfaction,  1  Cyc.  322. 

26.  Alabama. — Harrison  v.  Harrison,  9  Ala. 
73. 

Colorado. —  Salazar  v.  Taylor,  18  Colo.  538, 
33  Pac.  369. 

Delaioare. —  Star  Loan  Assoc.  v.  Moore,  4 
Pennew.  308,  55  Atl.  946. 

Florida. —  Broward  v.  Doggett,  2  Fla.  49. 

Georgia. —  Mallard  v.  Moody,  105  Ga.  400, 
31  S.  E.  45;  Wooten  v.  Nail,  18  Ga.  609. 

Illinois. —  Marston  v.  Wilcox,  2  111.  270; 
Connelly  v.  Sullivan,  119  111.  App.  469;  Lyons 
V.  Williams,  15  111.  App.  27. 

Iowa. —  Shropshire  v.  Ryan,  111  Iowa  677, 
■82  N.  W.  1035. 

Kentucky. —  Dugan  v.  Harris,  6  Ky.  L.  Rep. 
599. 

New  Hampshire. —  Gleason  v.  Sawyer,  22 
N.  H.  85. 

New  York. —  Danziger  v.  Iloyt,  120  N.  Y. 
190,  24  N.  E.  294  [affirming  46  Hun  270]. 

Pennsylvamia. —  Price  v.  Worden,  1  Lack. 
Log.  N.  391;  Burkholdcr  v.  Ream,  14  Lane. 
Bar  17. 

South  Carolina. —  Terry  v.  Husbands,  53 
S.  C.  69,  30  S.  E.  820 ;  Trimmier  v.  Thomson, 
10  S.  C.  164. 

7'cmis. — Dennis  Sanger,  15  Te.x.  Civ.  App. 
411,  39  S.  W.  »!)7. 

Wisconsin. —  Davenport  v.  Schram,  9  Wis. 
119. 

United  fftalcs. —  Th()ini)Hon  n.  Faussat,  23 
Fed.  Cas.  No.  13,954,  IVt.  C.  C.  182.  See 
CorbiiH  i>.  Leonhardt,  114  Fed.  10,  51  C.  C.  A. 
63(1. 

Reo  39  Cent.  Dig.  tit,  "Payment,"  §§  170, 
220. 
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Receipt  given  to  one  of  two  joint  debtors.— 

A  receipt  given  by  a  creditor  to  one  of  two 
joint  debtors  who  paid  the  whole  of  the  debt 
is  prima  facie  evidence  of  the  payment.  Bal- 
lance  v.  Frisby,  3  111.  63. 

A  receipt,  importing  a  settlement  is  prima, 
facie  evidence  that  the  parties  then  adjusted 
all  matters  touching  the  business  or  adventure 
to  which  it  relates.  Until  rebutted  it  is  con- 
clusive evidence,  Levi  v.  Karrick,  13  lowa. 
344. 

iRecital  in  check, —  Where  a  check  recited  on. 
its  face  that  it  was  in  payment  of  royalties 
in  full  to  date  and  was  received,  indorsed, 
and  cashed  without  objection,  the  check  was 
then  prima  facie  evidence  of  the  payment  and 
of  all  the  facts  therein  recited.  Gregg  v. 
Roaring  Springs  Land,  etc.,  Co.,  97  Mo.  App. 
44,  70  S.  W.  920. 

Receipt  in  full. —  But  a  receipt  for  a  certain 
sum  in  full  of  all  accounts  and  notes  is  not 
prima  facie  evidence  of  the  payment  of  notes 
held  by  the  receiptor  as  trustee  for  a  very 
much  larger  sura.  Bartholomew  v.  Bartholo- 
mew, 24  111.  199. 

Payment  in  full. —  Where  the  creditor  pre- 
sents a  bill  for  services  which  is  paid  and 
receipted,  he  cannot,  in  the  absence  of  special 
circumstances,  claim  anything  more  for  serv- 
ices prior  to  that  time.  Goodson  v.  Detroit 
Bd.  of  Health,  114  Mich.  345,  72  N.  W.  185; 
Wilkinson  v.  Crookston,  75  Minn.  184,  77 
N.  W.  797.  See  also  Danziger  v.  Hoyt,  12a 
N.  Y.  190,  24  N,  B.  294  [affirming  46  Hun 
270]. 

Proof  of  execution. — Receipts  are  not  prima 
facie  evidence  of  payment  without  proof  of 
their  execution.  Wright  v.  Wright,  64  Ala. 
88;  Cope  v.  Deaton,  43  S.  W.  190,  19  Ky. 
L.  Rep.  1197;  Epler  v.  Metzger,  17  Pa.  Super. 
Ct.  56;  Dennis  c.  Sanger,  15  Tex.  Civ.  App. 
411,  39  S.  W.  997. 

A  receipt  is  evidence  of  payment  of  the 
highest  and  most  satisfactory  character. — 
Connelly  v.  Sullivan,  119  111.  App.  409. 

27.  Alabama. —  Strange  v.  Watson,  11  Ala, 
324. 

Connecticut. —  Kane  v.  Morehouse,  46  Conn, 
300. 

Delaware. —  Nicholson  v.  Frazicr,  4  Ilarr. 
20(5. 

//Zinois.— Frink  v.  Bolton,  15  111.  343; 
Rork  V.  Minor,  109  Til.  App.  12.  See  also 
Hartford  L.  Ins.  Co.  r.  Sliprman,  123  Til.  App. 
202  [a/firmrd  in  223  111.  329,  78  N.  E.  02.T1. 

Indiana. —  Chandler  v.  Schoonover,  14  Ind, 
324, 

Kansas. —  Solomon  R.  Co.  V.  Jonea,  34  Knn. 
443,  8  Pac.  730. 

Kentucky. —  Whittomoro  v.  Stout,  3  Dana 
427. 
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full,^  unless  under  seal,^^  is  conclusive  except  where  it  is  uncontradicted  and 
unexplained ;  ^  but  it  may  be  attacked  on  the  grounds  of  fraud,  ignorance,  or 


Louisiana. —  Piatt  v.  Maples,  19  La.  Ann. 
459. 

Maine. —  Rollins  v.  Dyer,  16  Me.  475. 

Maryland. — •  Hellwig  v.  Benzinger,  (1891) 
22  Atl.  265;  Brooke      Quynn,  13  Md.  379. 

Massacliusetts. — -Hudson  v.  Baker,  185 
Mass.  122,  70  N.  E.  419. 

Mississipjn. — Butler  v.  State,  81  Mass.  734, 
33  So.  847.  See  also  Albert  Mackie  Grocer 
Co.  V.  Byrd,  (1899)  25  So.  156. 

Missouri. —  Massey  v.  Smith,  64  Mo.  347. 

Neio  Jersey. —  Ehvell  v.  Lesley,  7  N.  J.  L. 
349. 

New  York. —  Reikes  v.  Sullivan,  99  N.  Y. 
Suppl.  318  J  Matter  of  Rutherford,  5  Dem. 
Surr.  499.  • 

North  Carolina. —  Warlick  v.  Barnett,  46 
N.  C.  539. 

Pennsylvania. —  Guhl  v.  Frank,  22  Pa. 
Super.  Ct.  531.  See  also  Brodhead  v.  Pull- 
man Ventilator  Co.,  29  Pa.  Super.  Ct.  19. 

United  States.— Vint  v.  King,  28  Fed.  Cas. 
No.  16,950. 

See  39  Cent.  Dig.  tit.  "Payment,"  §§  138, 
226. 

Receipt  given  for  improper  purpose. — Where 
a  party  lias  for  a  fraudulent  purpose  given 
a  receipt  in  common  form,  it  may  be  shown 
by  him  that  it  does  not  state  what  is  true, 
and  that  it  was  given  for  an  improper  pur- 
pose in  an  action  between  himself  and  a 
party  at  whose  instigation  such  receipt  was 
made.    King  v.  Hvitchins,  28  N.  H.  561. 

Conditional  receipt. —  Where  one  gives  a 
receipt  for  a  draft  not  negotiable,  "  to  credit 
it  when  paid,"  he  will  not  be  accountable  for 
it  until  paid,  and  the  original  debt  will  re- 
main due  in  full.  Smith  v.  Wood,  1  N.  J. 
Eq.  74. 

28.  Colorado. —  Moore  v.  Vickers,  3  Colo. 
App.  443,  34  Pac.  257. 

Delaicarc. —  Derrickson  v.  Morris,  2  Harr. 
392;  State  v.  Robinson,  2  Harr.  5. 

Georgia. —  Dodd  v.  Mayson,  39  Ga.  605. 

Indiana. —  Kepler  v.  Jessup,  1 1  Ind.  App. 
241,  37  N.  E.  655. 

Iowa. —  Ford  v.  St.  Louis,  etc.,  R.  Co.,  54 
Iowa  723,  7  N.  W.  126. 

Kansas. —  St.  Louis,  etc.,  R.  Co.  v.  Davis, 
35  Kan.  464,  11  Pac.  421. 

Kentucky. —  Illinois  Cent.  R.  Co.  v.  Manion, 
113  Kv.  7,  67  S.  W.  40,  23  Ky.  L.  Rep.  2267, 
101  Am.  St.  Rep.  345;  Newton  v.  Field,  98 
Ky.  186,  32  S.  W.  623,  17  Ky.  L.  Rep.  769; 
Johnson  i'.  Carneal,  Litt.  Sel.  Cas.  172;  Hitt 
V.  Holliday,  2  Litt.  332. 

Maine.— Buncnn  v.  Grant,  87  Me.  429,  32 
Atl.  1000;  Gilman  v.  Patten,  70  Me.  183; 
Patch  V.  King,  29  Me.  448. 

Massachusetts.- —  Grinnell  v.  Spink,  128 
Mass.  25;  Tucker  v.  Maxwell,  11  Mass.  143. 

Michigan. —  Dudgeon  v.  Haggart,  17  Mich. 
273. 

Minnesota. —  Cappis  v.  Wiedemann,  86 
Minn.  156,  90  N.  W.  368. 

New  Yorfc.— Davis  v.  Allen,  3  N.  Y.  168; 
Churchill  i;.  Bradley,  43  N.  Y.  Super.  Ct. 


170;  Rourke  v.  Story,  4  E.  D.  Smith  54; 
Hannon  v.  Gallagher,  19  Misc.  347,  43  N.  Y. 
Suppl.  492. 

North  Carolina. —  Grant  v.  Hughes,  96 
N.  C.  177,  2  S.  E.  339;  Reid  v.  Reid,  13  N.  C. 
247,  18  Am.  Dec.  570. 

Pennsylvania. — ^Megargel  v.  Megargel,  105 
Pa.  St.  475;  Keim  v.  Kaufman,  15  Pa.  Co. 
Ct.  539. 

South  Carolina. —  Dobbin  v.  Perry,  1  Rich. 
32;  Hogg  V.  Brown,  2  Brev.  223. 

Vermont. —  Bennett  v.  Flanagan,  54  Vt. 
549. 

West  Virginia. —  Anderson  v.  Davis,  55 
W.  Va.  429,  47  S.  E.  157. 

Wisconsin. —  Catlin  v.  Wheeler,  49  Wis. 
507,  5  N.  W.  935. 

United  States. — The  Mary  Paulina,  16  Fed. 
Cas.  No.  9,224,  1  Sprague  45;  Piehl  v. 
Balehen,  19  Fed.  Cas.  No.  11,137,  Olcott  24; 
Hughes  V.  U.  S.,  25  Ct.  CI.  472;  Davis  v. 
U.  S.,  17  Ct.  CI.  201 ;  Dale  v.  U.  S.,  14  Ct.  CI. 
514. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  229. 

Compare  Greer  v.  Laws,  56  Ark.  37,  18 
S.  W.  1038. 

An  acknowledgment  of  the  purchase-money 
in  the  body  of  a  deed  and  the  receipt  indorsed 
thereon  are  only  prima  facie  evidence  of  pay- 
ment and  may  he  rebutted  by  evidence.  In  re 
McPherran,  212  Pa.  St.  425,  61  Atl.  954. 

Payment  of  less  sum  in  discharge  of 
greater  sum,  effect  of  receipt  in  full,  see  Ac- 
coed  AND  Satisfaction,  1  Cyc.  322. 

29.  State  v.  Gott,  44  Md.  341. 

Recitals  in  deeds. —  The  rule  that  a  receipt 
under  seal  is  conclusive  does  not  include  re- 
ceipts embodied  in  a  deed  acknowledging  in 
usual  form  the  receipt  of  the  money  ex- 
pressed therein  as  the  consideration.  State 
V.  Gott,  44  Md.  341.  And  see  Deeds,  13  Cyc. 
613,  614. 

As  accord  and  satisfaction  see  Accord  and 
Satisfaction,  1  Cyc.  325. 

30.  Colorado. —  Chicago,  etc.,  R.  Co.  v. 
Mills,  18  Colo.  App.  8,  69  Pac.  317. 

Connecticut.  —  Huntington's  Appeal,  73 
Conn.  582,  48  Atl.  766;  Fuller  v.  Crittenden, 
9  Conn.  401,  23  Am.  Dec.  364. 

Georgia. —  Freeman  v.  Tucker,  20  Ga.  6, 
522. 

Kentucky. —  Witt  v.  Thomas,  42  S.  W.  338, 
19  Ky.  L.  Rep.  847. 

Maine. —  Robbins  Cordage  Co.  v.  Brewer, 
48  Me.  481. 

New  Yorfc.— Swift  v.  State,  89  N.  Y.  52; 
Lambert  v.  Seely,  17  How.  Pr.  432. 

Pennsylvania. —  McGahren  v.  Royal  Union 
Mut.  L.  Ins.  Co.,  28  Pa.  Super.  Ct.  47.  See 
also  Rothrock  v.  Rothrock,  195  Pa.  St.  529, 
46  Atl.  90. 

South  Carolina. —  McDowall  v.  Lemaitre,  2 
McCord  320. 

Texas. —  Allen  v.  Baker,  39  Tex.  220. 

See  39  Cent.  Dig.  tit.  "Payment,"  §§  138, 
226. 

Receipt  in  full. —  Eufaula  Nat.   Bank  v. 
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mistake,^^  or  duress,^^  or  the  want  of  consideration.^''  If,  liowevcr,  the  receipt  is 
a  contract,  it  can  be  varied,  explained,  or  conti-adicted  only  in  tliose  cases  wliere 
parol  evidence  is  admissible  to  vary  or  contradict  a  written  instrument.'**  The 
burden  of  proving  such  allegations  to  defeat  the  presumption  arising  from  the 
receipt  is  iTpon  the  creditor,^''  who  must  establish  the  facts  by  a  clear  and  unmis- 
takable preponderance  of  the  evidence.^® 


Passmore,  102  Ala.  370,  14  So.  683;  Burton 
V.  Merrick,  21  Ark.  357;  Bonnell  v.  Cham- 
berlin,  26  Conn.  487;  Hurd  v.  Blaekman,  19 
Conn.  177;  Conyers  v.  Graham,  81  Ga.  615,  8 
S.  E.  521 ;  Virdin  v.  Stockbridge,  74  Md.  481, 
22  Atl.  70;  Pratt  v.  Castle,  91  Mich.  484, 
487,  52  N.  W.  52;  Alvord  v.  Baker,  9  Wend. 
(N.  Y.)  323;  Guhl  v.  Frank,  22  Pa.  Super. 
Ct.  531;  De  Arnaud  v.  U.  S.,  151  U.  S.  483, 
14  S.  Ct.  374,  38  L.  ed.  244;  Newman  v. 
U.  S.,  81  Fed.  122;  Battle  v.  McArthur,  49 
Fed.  715.  When  a  receipt  acknowledging  a 
certain  sum'  in  full  of  certain  described 
promissory  notes,  and  in  full  of  all  demands, 
the  general  words,  although  they  do  not  en- 
large the  particular  words  as  to  what  trans- 
pired at  the  time,  yet  they  do  import  and 
may  be  used  to  prove  that  the  party  giving 
the  receipt  had,  at  the  time,  no  other  de- 
mands against  him  to  whom  the  receipt  was 
given.  Allen  v.  Woodson,  50  Ga.  53.  A  re- 
ceipt "  in  full  of  all  demands "  will,  if  un- 
explained or  uncontradicted,  defeat  an  action 
on  a  promissory  note  given  previously  to  the 
date  of  the  receipt.  Cunningham  v.  Batchel- 
der,  32  Me.  316.  The  fact  that  the  maker  of 
a  note,  when  called  on  by  counsel  for  the 
holder,  did  not  disclose  fully  his  defense  to 
the  note,  does  not  show  that  a  receipt  held 
by  the  maker  and  stipulating  to  be  in  full  of 
all  demands,  did  not  include  the  note.  Ctin- 
ningham  v.  Batchelder,  supra. 

Entries  by  the  debtor  in  the  books  of  the 
creditor,  his  employer,  showing  payments  up 
to  certain  dates,  where  unexplained,  are  suffi- 
cient to  establish  such  payments.  Cum- 
mings  V.  Lynn,  121  Iowa  344,  '96  N.  W.  857. 

A  recital  of  payment  in  a  conveyance  is, 
in  the  absence  of  proof  to  the  contrary,  suffi- 
cient evidence  of  payment.  Agnew  v.  McGill, 
96  Ala.  496,  11  So.  537. 

31.  Delaware. —  Nicholson  v.  Frazier,  4 
Harr.  200. 

Illinois. — ■  Anderson  v.  Armstead,  69  111. 
452. 

Maryland. —  Trisler  v.  Williamson,  4  Harr. 
&  M.  219,  1  Am.  Dec.  396. 

'New  Jersey. — Murphy  v.  Kastner,  50  N.  J. 
Eq.  214,  24  Atl.  504. 

Pennsylvania. —  Harris  v.  Hay,  111  Pa.  St. 
502,  4  Atl.  715. 

^oulh  Carolina. —  Clarke  v.  Deveaux,  1 
B.  C.  172. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  138. 

Failure  to  read  receipt  before  signing. — 
OidiiiMiily  the  iiicrc!  ucgligiMice  of  a  pornon 
fiigiiiiig  a  rcccMpt  without  rending  it  will  not 
coii(lii(l(!  him  nor  prevent  cxplimiition  or 
dcniiii  of  wliiit  it  con! n inn,  (-Hpi'cinlly  where 
li<r  wiiH  indneed  to  nign  |)iiper  liy  the  nilH- 
Te[iri'HeMtnl  ioii  or  fniiid  of  I  lie  ot  her  pili  ty. 
JMiwHonri   I'ae.  R.  Co.  v.  Lovelace,  57  Kan. 
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195,  45  Pae.  590;  Boardman  v.  Gaillard,  60 
N.  Y.  614  ^affirming  1  Hun  217,  3  Thomps. 
&  C.  695]  ;  Swanson  v.  White,  55  N.  Y.  App, 
Div.  631,  66  N.  Y.  Suppl.  787;  Cornell  v. 
Emigrant  Industrial  Sav.  Bank,  9  N.  Y.  St. 
72;  Elliot  V.  Logan,  02  N.  C.  163.  But  see 
Sherman  v.  Sweeny,  29  Wash.  321,  09  Pac. 
1117. 

Errors  in  a  receipt  in  overstating  the 
amount  received  are  not  binding  upon  the 
person  giving  the  receipt.  Tersf  v.  O'Neal, 
108  Ala.  250,  19  So.  307;  Shapleigh  v. 
Dutcher,  15  Nebr.  563,  20  N.  W.  32. 

Ignorance  of  law. —  The  fact  that  one  who 
signs  a  receipt  in  full  was  not  fully  aware 
of  the  legal  effect  of  the  writing  does  not 
authorize  him  to  avoid  it  in  the  absence  of 
fraud.  Conant  v.  Kimball,  95  Wis.  550,  70 
N.  W.  74. 

Sufficiency  of  evidence  to  show  forgery  of 
receipt  see  Flemming  v.  Lawless,  (N.  J.  Ch. 
1897)  36  Atl.  502. 

32.  Worth  V.  Mumford,  1  Hilt.  (N.  Y.)  1; 
The  Galloway  C.  Morris,  9  Fed.  Cas.  No. 
5,204,  2  Abb.  164. 

What  constitutes. —  Refusal  to  pay  money 
admitted  to  be  due  except  upon  receiving  a 
certain  kind  of  receipt  does  not  constitute 
such  duress  as  to  render  the  receipt  void. 
Earle  v.  Berry,  27  R.  I.  221,  61  Atl.  671,  I 
L.  R.  A.  N.  S.  867. 

33.  Kenny  v.  Kane,  50  N.  J.  L.  562,  14 
Atl.  597;  Van  Nest  v.  Talmage,  17  Abb.  Pr. 
(N.  Y.)  99. 

34.  Macdonald  v.  Dana,  154  Mass.  152,  27 
N.  E.  993.  See  also  Evidence,  17  Cyc.  629 
et  seq. 

35.  Fitzgerald  v.  Coleman,  114  111.  App. 
25. 

On  the  other  hand,  where  a  receipt  is  given 
for  money  lent,  the  possession  by  the  creditor 
of  it  casts  upon  the  debtor  the  burden  of 
proving  its  pavment.  Northrop  r.  Knott,  114 
Cal.  612,  46  Pac.  599. 

36.  Ennis  v.  Pullman  Palace-Cnr  Co.,  165 
111.  161,  46  N.  E.  439;  Fitzgerald  v.  Cole- 
man, 114  111.  App.  25;  Guhl  r.  Frank.  22  Pa. 
Super.  Ct.  531.  See  also  Gleason  v.  Sawver, 
22  N.  H.  85;  Levy  v.  Rust,  (N.  J.  Ch.  1893) 
49  Atl.  1017;  Crow  v.  Gleason,  20  N.  Y. 
Suppl.  500;  McKissick  V.  Martin,  12  Ileisk. 
(Tenn.)  311. 

Must  be  convincing. —  A  written  receipt  is 
evidence  of  the  highest  and  most  satisfnetory 
chnrneter,  and,  to  do  away  with  its  force,  the 
teHliniony  should  bo  convincing,  and  not  rest- 
ing in  mere  iniiir(>ssions.  WinehcHter  V. 
GroRvenor,  M  111.  125. 

Unequivocal  testimony  is  neei'Hsary  io  ovor- 
iwvu  ii  receipt.  Diigan  Harris,  6  Ky.  L. 
Reji.  599. 

Evidence   equally   balanced. —  Whore  the 
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2.  Payment  by  Bill  or  Note.  A  receipt  of  payment  by  bill  or  note,  while  often 
held  to  be  prima  facie  evidence  that  the  bill  or  note  was  accepted  as  absolute 
payinent,^^  is  not  conclusive.'*'^ 

VI.  APPLICATION  OF.3^ 

A.  In  General  —  1.  Scope  of  Rule.  "  Application  of  payments,"  also  referred 
to  as  "  appropriation  of  payments,"  and  in  the  civil  law  as  "imputation  of  pay- 
ments," is  the  application  of  a  payment  made  by  the  debtor  to  his  creditor  toune 
or  more  of  several  debts  owing  tlie  creditor  by  the  debtor.^"  But  while  it  has 
been  said  that  the  rule  applies  only  where  there  are  two  debts, ''^  it  is  extended  to 


evidence  on  one  side  is  entitled  to  as  much 
weight  as  the  evidence  on  the  other  the  re- 
ceipt will  stand.  Borden  v.  Hope,  21  La. 
Ann.  581;  Crawford  v.  Forest  Oil  Co.,  189 
Pa.  St.  415,  42  Atl.  39,  plaintiff's  testimony 
against  that  of  defendant.  See  also  In  re 
Ehoads,  189  Pa.  St.  460,  42  Atl.  116;  Breeder 
V.  Parchman,  (Tenn.  Ch.  App.  1899)  54 
S.  W.  677. 

Subsequent  statements. —  The  presumption 
of  paj-ment  arising  from  a  receipt  in  a  deed, 
and  from  subsequent  releases,  is  sufficiently 
rebutted  by  the  testimony  of  disinterested 
and  credible  witnesses  as  to  subsequent  state- 
ments to  them  by  the  grantee  of  his  indebt- 
edness to  the  grantors.  Eshelman's  Estate, 
143  Pa.  St.  24,  21  Atl.  905. 

Where  genuineness  of  receipt  disputed. — 
The  rule  that  a  receipt's  effect  can  only  be 
done  away  with  by  clear  and  unmistakable 
evidence  does  not  apply  when  the  receipt's 
genuineness  is  disputed.  This  question  is  to 
be  determined  by  the  preponderance  of  evi- 
dence.   Snodgrass  f.  Nelson,  48  111.  App.  121. 

37.  Arkansas. —  Real  Estate  Bank  v.  Raw- 
don,  5  Ark.  558. 

A/ar!/Zajrrf.— Phelan  v.  Crosby,  2  Gill  4G2. 
But  see  Berry  v.  Griffin,  10  Md.  27,  69  Am. 
Dec.  123 ;  Glenn  v.  Smith,  2  Gill  &  J.  493,  20 
Am.  Dec.  452. 

Tsew  Jersey. —  Swain  v.  Frazier,  35  N.  J. 
Eq.  326. 

South  Carolina. —  Ex  p.  Williams,  17  S.  C. 
396. 

United  States. —  Drew  v.  Hull  of  a  New 
Ship,  7  Fed.  Cas.  No.  4,078;  Moore  v.  New- 
bury, 17  Fed.  Cas.  No.  9,772,  6  McLean  472, 
Newb.  Adm.  49;  Palmer  v.  Priest,  18  Fed. 
Cas.  No.  10,694,  1  Sprague  512. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  230. 

Compare,  as  contra,  Combination  Steel,  etc., 
Co.  V.  St.  Paul  City  R.  Co.,  47  Minn.  207,  49 
N.  W.  744;  Doebling  v.  Loos,  45  Mo.  150; 
Feamster  v.  Withrow,  12  W.  Va.  611. 

Receipt  for  worthless  bonds. —  A  receipt 
for  bonds  in  payment  for  land,  which  bonds 
proved  to  be  worthless,  does  not  even  prima 
facie  show  payment.  Dunlap  v.  Shanklin,  10 
W.  Va-.  662. 

A  conditional  receipt,  containing  the  words 
"  which,  when  paid,  will  be  in  full  for  the 
above,"  does  not  show  that  the  acceptances 
were  taken  in  payment  of  an  account. 
Homans  v.  Newton,  4  Fed.  880. 

SufiBciency  of  evidence  in  rebuttal. —  A 
statement  of  account,  indorsed,  "  Rec'd  pay- 


ment by  note  due  June  17th,"  is  sufficient 
evidence  to  support  a  finding  that  the  ac- 
count was  paid  by  the  note,  and  should  pre- 
vail, unless  overcome  by  clear  and  satisfac- 
tory evidence  to  the  contrary.  Jenne  v. 
Burger,  120  Cal.  444,  52  Pac.  706. 

38.  Nebraska. —  National  L.  Ins.  Co.  v. 
Goble,  51  Nebr.  5,  70  N.  W.  503;  H.  F.  Cady 
Lumber  Co.  v.  Greater  America  E.xposition, 
4  Nebr.  (Unoff.)  208,  93  N.  W.  961. 

Neio  York. —  Putnam  v.  Lewis,  8  Johns. 
389;  Tobey  v.  Barber,  5  Johns.  68,  4  Am. 
Dec.  326. 

Pennsylvania. —  Collins  v.  Buscli,  191  Pa. 
St.  549,  43  Atl.  378;  Patterson  v.  Wyomis- 
sing  Woolen  Mfg.  Co.,  2  Woodw.  215. 

United  States. —  In  re  Hurst,  12  Fed.  Cas. 
No.  6,925,  1  Flipp.  462. 

Canada. —  Port  Darlington  Harbour  Co.  v. 
Squair,  18  U.  C.  Q.  B.  533. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  230. 

39.  Application  of  deposits  by  ba^ik  see 
Banks  and  Banking,  5  Cyc.  550  et  seq. 

Application  of  payments  on  mortgage  debt 
see,  generally.  Mortgages,  27  Cyc.  1394. 

Payment  of  rent  see  Landlord  and  Ten- 
ant, 25  Cyc.  1192. 

Payment  of  usury  see  Usury. 

Payments  by  particular  persons  see  Part- 
nership; Principal  and  Agent. 

Payments  to  building  and  loan  associations 
see  Building  and  Loan  Societies,  6  Cyc. 
153. 

Payments  to  particular  persons  see  Execu- 
tors AND  Administrators;  Partnership; 
Principal  and  Agent;  Taxation. 

40.  Gwin  V.  McLean,  62  Miss.  121;  Harker 
V.  Conrad,  12  Serg.  &  R.  (Pa.)  301,  14  Am. 
Dee.  691.  See  Wrightsville  Bank  v.  Mer- 
chants', etc.,  Bank,  119  Ga.  288,  46  S.  E.  94, 
where  it  was  held  that  the  application  of 
payments  was  not  involved. 

41.  Lamprell  v.  Billericay  Union,  2  Exch. 
283,  18  L.  J.  Exch.  282. 

One  contract. —  Under  an  entire  contract 
for  labor  and  material,  an  appropriation  of 
payments  to  particular  items  cannot  be  made 
by  the  creditor  alone  after  the  payment  has 
been  made.  Scaniiell  v.  Hub  Brewing  Co., 
178  Mass.  288,  59  N.  E.  628. 

When  notes  are  merged  in  a  judgment,  the 
debtor  has  not  the  right  to  pay  them  in 
severalty  or  to  appropriate  payments  other- 
wise than  as  credits  upon  the  judgment  as 
a  whole.  Cowgill  v.  Eobberson,  75  Mo.  App. 
412. 
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cases  where  tliere  is  really  only  one  debt  made  up  of  different  items,  as  in  the 
case  of  a  current  account,''^  and  to  appropriations  between  principal  and  interest.^'' 
Tiie  rule  is  not  confined  to  payments  made  in  money  but  is  extended  to  payments 
made  in  commodities  or  services.*^ 

2.  Origin  of  Rule.  The  rules  governing  the  application  of  payments  have 
their  origin  in  the  civil  law,  but  in  this  country,  in  so  far  as  tlie  common  law 
prevails,  the  rules  of  the  civil  law  have  been  greatly  modified  and  in  many 
respects  entirely  repudiated.^^ 

3.  Applicability  to  Involuntary  Payments.  A  voluntary  payment,  within  the 
meaning  of  the  rules  as  to  application  of  payments,  is  one  made  by  the  debtor  on 
his  own  motion  and  without  any  compulsory  process.*®  Involuntary  payments 
are  such  as  result  from  an  execution*''  or  judicial*^  sale  or  where  there  is  no  direct 
payment  with  the  consent  of  the  debtor.  Neither  the  debtor*^  nor  the  creditor* 
has  a  right  to  make  an  application  of  an  involuntary  payment,  and  the  rules 
governing  tlie  application  of  voluntary  payments  by  the  court  where  neitlier 
party  have  applied  them  do  not  govern  involuntary  payments.^^  Usually  the 
application  by  the  court  will  be^ro  rata^"'^  but  in  some  jurisdictions  involuntary 
payments  insufficient  to  pay  all  claims  are  applied  by  the  court  so  as  to  pay  the 
unsecured  ratlier  than  the  secured  claims.^^ 

B.  By  Debtor  —  \.  Rights  of  Debtor.  A  debtor  paying  money  to  his  creditor 
has  the  primary  and  paramount  right  to  direct  the  application  of  his  money  to 
such  items  or  demands  as  he  chooses,^*  provided  the  payment  is  a  voluntary 


42.  See  infra,  VI,  C,  1,  e. 

43.  See  infra,  VI,  C,  1,  b. 

44.  See  Young  v.  Harris,  36  Ark.  162; 
Thatcher  v.  Tillory,  30  Tex.  Civ.  App.  327, 
70  S.  W.  782.  But  see  Cass  v.  McDonald,  39 
Vt.  65,  holding  that  the  mere  performance 
of  work  by  the  debtor  for  the  creditor  is  not 
<a  payment  Avithin  the  rules  as  to  appropria- 
tion of  payment. 

45.  Murdock  v.  Clarke,  88  Cal.  384,  26 
Pac.  601.    See  also  infra,  VI,  B-E. 

46.  Nichols  v.  Knowles,  17  Fed.  494,  3 
McCrary  477. 

47.  Nichols  v.  Knowles,  17  Fed.  494,  3 
McCrary  477. 

Distribution  of  proceeds  of  execution  sale 
see  Executions,  17  Cyc.  1351  et  seq. 

48.  See  Judicial  Sales,  24  Cyc.  74;  Mort- 
gages, 27  Cyc.  1496,  1761;  Partition. 

49.  Blackstone  Bank  v.  Bill,  10  Pick. 
(Mass.)  129;  Pennsylvania  L.  Ins.,  etc.,  Co. 
V.  H.  Clausen,  etc..  Brewing  Co.,  3  Pa.  Cas. 
408,  7  Atl.  70. 

50.  Blackstone  Bank  v.  Hill,  10  Pick. 
(Mass.)  129;  Merrimack  County  Bank  v. 
Brown,  12  N.  H.  320;  Orleans  County  Nat. 
Bank  v.  Moore,  112  N.  Y.  543,  20  N.  E.  357, 
8  Am.  St.  Rop.  775,  3  L.  R.  A.  302 ;  Pennsyl- 
vania L.  Ins.,  etc.,  Co.  v.  H.  Clausen,  etc., 
Brewing  Co.,  3  Pa.  Cas.  408,  7  Atl.  70. 

Application  pro  rata. —  Where  payments 
are  involuntary,  llie  creditor  has  no  right  of 
a])pro|)riat  ion  hut  must  api)ly  the  money 
towaril  the  dischargo  of  all  the  debts  in 
j)i oporlion.  Bond  r.  Armstrong,  88  Ind.  05. 
But  Hce  Sturgeon  Sav.  Bank  v.  Riggs,  72  Mo. 
App.  239. 

51.  {'cnnsylviiiiia  L.  Ins.,  etc.,  Co.  v.  11. 
(;i;niMcn,  clc,  lircwing  ("o.,  3  T'n.  Can.  408, 
7  .Ml.  70.  Sec  also  Andicws  r.  lilxcliaiige 
Bi  iiU,  108  (in.  802,  34  S.  K.  1H3. 

62.  See  Indiana  'J'ruHt  Co.  r.  liilcriiMlionul 
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Bldg.,  etc.,  Assoc.,  35  Ind.  App.  685,  74  N.  E. 
633  (holding  that  where  a  joint  fund  be- 
longing to  two  was  distributed  for  their  bene- 
fit without  any  separation,  each  should  be 
charged  in  proportion  to  their  interest  in  the 
fund  at  the  time  payments  were  made)  ; 
Browning  v.  Carson,  163  Mass.  255,  39  N.  E. 
1037;  Shelden  v.  Bennett,  44  Mich.  634,  7 
N.  W.  223;  Merrimack  County  Bank  v. 
Brown,  12  N.  H.  320;  Orleans  County  Nat. 
Bank  v.  Moore,  112  N.  Y.  543,  20  N.  E.  357, 
8  Am.  St.  Rep.  775,  3  L.  R.  A.  302 ;  Jones  v. 
Benedict,  83  N.  Y.  79;  Hood  v.  Coleman 
Planing  Mill,  etc.,  Co.,  27  Ont.  App.  203. 

Dividends. —  Where  a  firm  transferred  to 
a  creditor  a  claim  against  a  corporation 
which  thereafter  became  insolvent,  a  dividend 
declared  by  its  receiver  should  be  applied  on 
such  indebtedness,  instead  of  on  notes  upon 
which  such  firm  was  accommodation  indorser 
for  the  corporation.  Watson  v.  New  Jersey 
Chemical  Co.,  (N.  J.  Ch.  1894)  29  Atl.  186. 

Interests  of  other  creditors  considered. — 
In  distributing  the  proceeds  of  involuntary 
payments  regard  will  be  had  to  the  interests 
of  other  creditors.  Gunn  Carter,  09  Ga. 
646. 

Insolvent  sureties  for  one  debt. —  Where 
there  is  an  involuntary  paj-ment,  the  fact 
that  the  sureties  upon  one  obligation  have 
become  insolvent  where  both  obligations  are 
signed  by  sureties  docs  not  require  the  ap- 
plication of  the  jinymeut  to  such  debt.  Bond 
V.  .Ariiistroiig,  SS  Ind.  ()5. 

53.  Smith  r.  IMoore,  112  Iowa  60,  83  N.  W. 
813;  lliuiMou  r.  Mnnley,  72  Iowa  48,  33  N.  \\. 
367;  Pope  v.  Tran.4i)ar(Mit  Ice  Co..  91  Va. 
79,  20  S.  v..  940.  See  also  Small  r.  Older, 
57  Iowa  32(i,  10  N.  W.  731;  Sturgeon  Sav. 
Binik  r.  Riggs.  72  Mo.  App.  23!). 

54.  AlalKtiiia. —  Lynn  v.  Beau,  Ml  Ala. 
2;i(;,  37  So.  616;  McCurdy  v.  Middleton,  82 
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one.^^    For  example,  the  debtor  may  apply  the  payment  to  an  illegal  demand,^"  or 


Ala.  131,  2  So.  721;  Callahan  v.  Boazman, 
21  Ala.  246;  McDonnell  v.  jMontgonieiy 
Branch  Bank,  20  Ala.  313.  Compare  I'earce 
V.  Walker,  103  Ala.  250,  15  So.  508. 

C«/!/"or)n«.— Wendt  v.  Ross,  33  Cal.  650. 

Colorado. —  Boyd  v.  Watertown  Agricul- 
tural Ins.  Co.,  20  Colo.  App.  28,  76  Pac.  086. 

Connecticut. —  Sherwood  r.  Haight,  26 
Conn.  432 ;  Selleck  v.  Sugar  Hollow  Turnpike 
Co.,  13  Conn.  453. 

Dclaiiare. —  Pickering  v.  Day,  2  Del.  Ch. 
333. 

Florida. —  Randall  v.  Parramore,  1  Fla. 
409. 

Georgia. —  Massengale  v.  Pounds,  108  Ga. 
762,  33  S.  E.  72;  Coleman  v.  Slade,  75  Ga. 
61 ;  Whitaker  v.  Groover,  54  Ga.  174;  Semnies 
V.  Boykin,  27  Ga.  47 ;  Hargroves  v.  Cooke, 
15  Ga.  321;  Rackley  v.  Pearce,  1  Ga.  241. 

///i)iOis.— Jackson  v.  Bailey,  12  111.  159; 
Baylev  v.  Wvnkoop,  10  111.  449;  MeFarland 
V.  Lewis,  3  111.  344;  Halm  v.  Geiger,  96  111. 
App.  104;  Brinckerhoff  v.  Greenan,  85  111. 
App.  253. 

Indiana. —  King  V.  Andrews,  30  Ind.  429; 
Forelander  v.  Hicks,  6  Ind.  448 ;  Howland  v. 
Rench,  7  Blackf.  236;  Wipperman  v.  Hardy, 
17  Ind.  App.  142,  46  N".  E.  537. 

Eenfiicl-ij. —  McDaniel  v.  Barnes,  5  Bush 
183;  Nutall  V.  Brannin,  5  Bush  11;  Howard 
V.  London  Mfg.  Co.,  72  S.  W.  771,  24  Ky.  L. 
Rep.  1934.  But  see  Anderson  v.  Mason,  6 
Dana  217. 

Louisiana. —  Robson  v.  McKoin,  18  La. 
Ann.  544;  Slaughter  v.  Milling,  15  La.  Ann. 
526 ;  Bloodworth  r.  Jacobs,  2  La.  Ann.  24. 

Maine. —  Treadwell  v.  Moore,  34  Me.  112; 
Starrett  v.  Barber,  20  Me.  457. 

Maryland. —  Calvert  r.  Carter,  18  Md.  73 ; 
Mitchell  V.  Dall,  4  Gill  &  J.  361;  Gwinn  v. 
Whitaker,  I  Harr.  &  J.  754;  McTavish  v. 
Carroll,  I  Md.  Ch.  160. 

Michigan. —  Tliayer  v.  Denton,  4  Mich.  192. 

Minnesota. — Solomon  v.  Dreschler,  4  Minn. 
278. 

Mississipjn. — Champenois  v.  Fort,  45  Miss. 
355 ;  Crisler  v.  McCov,  33  Miss.  445 ;  Baine  v. 
Williams,  10  Sm.  &  M.  113. 

Missouri. —  Middleton  v.  Frame,  21  Mo. 
412 ;  Missouri  Cent.  Lumber  Co.  v.  Stewart, 
78  Mo.  App.  456. 

yehraska. —  Lincoln  v.  Lincoln  St.  R.  Co., 
67  Nebr.  469,  93  N.  W.  766;  Murray  v. 
Schneider,  64  Nebr.  484,  90  N.  W.  206. 

New  Hampshire. — Bean  v.  Brown,  54  N.  H. 
395;  Parks  v.  Ingram,  22  N.  H.  283,  55  Am. 
Dee.  153;  Caldwell  v.  Wentworth,  14  N.  H. 
431. 

Neio  Jersey. —  Woodruff  v.  Mclntyre,  (Ch. 
1888)  14  Atl.  572;  Oliver  v.  Phelps,  20 
N.  J.  L.  180;  White  v.  Trumbull,  15  N.  J.  L. 
314,  29  Am.  Dec.  687;  Leeds  v.  GifTord,  41 
N.  J.  Eq.  464,  5  Atl.  795  [affirmed  in  45  N.  J. 
Eq.  245,  19  Atl.  621]. 

New  York. —  Seymour  v.  Marvin,  II  Barb. 
80:  Pattison  v.  Hull,  9  Cow.  747. 

North  Dakota. —  Langdon  First  Nat.  Bank 
V.  Prior,  10  N.  D.  146,  86  N.  W.  362. 


Ohio. —  Eureka  Ins.  Co.  v.  Duble,  3  Ohio 
Dec.  (Reprint)  316. 

Pennsylvania .■ — Patterson  v.  Van  Loon,  186 
Pa.  St.  367,  40  Atl.  495;  Philadelphia  v. 
Kelly,  106  Pa.  St.  207,  31  Atl.  47;  Watt  v. 
Hoch,  25  Pa.  St.  411;  Harker  v.  Conrad.  12 
Serg.  &  R.  301,  14  Am.  Dec.  691;  Davis  V. 
Wood,  1  Del.  Co.  382. 

South  Carolina.— -RqiA.  v  Wells,  50  S.  C. 
1435,  34  S.  E.  401,  939;  Carson  v.  Hill,  1 
McMuU.  76;  McDonald  v.  Pickett,  2  Bailey 
617;  Black  v.  Shooler,  2  McCord  293;  Jones 
■V.  Kilgore,  2  Rich.  Eq.  63 ;  Sager  v.  Warley, 
Rice  Eq.  26. 

reaos.— Proctor  v.  Marshall,  18  Tex.  63; 
Crawford  v.  Pancoast,  (Civ.  App.  1900)  62 
S.  W.  559 ;  Lowery  v.  Dickson,  1  Tex.  App. 
Civ.  Cas.  §  497. 

Vermont. — ■  Roakes  v.  Bailey,  55  Vt.  542 ; 
Rosseau  v.  Call,  14  Vt.  83;  Robinson  v.  Doo- 
little,  12  Vt.  246;  Briggs  v.  Williams,  2  Vt. 
283. 

Virginia. —  Chapman  v.  Com.,  25  Gratt. 
721. 

Wisconsin. —  Hassard  v.  Tomkins,  108  Wis. 
186,  84  N.  W.  174;  Jones  v.  Williams,  39 
Wis.  300. 

United  States. —  U.  S.  v.  Kirpatrick,  9 
Wheat.  720,  6  L.  ed.  199 ;  Nichols  v.  Knowles, 
17  Fed.  494,  3  McCrary  477  ;  Cremer  v.  Hig- 
ginson,  6  Fed.  Cas.  No.  3,383,  1  Mason  323; 
Gordon  v.  Hobart,  10  Fed.  Cas.  No.  5,608,  2 
Story  243;  Leef  v.  Goodwin,  15  Fed.  Cas. 
No.  8,207,  Taney  460;  Postmaster-Gen.  v. 
Norvell,  18  Fed.  Cas.  No.  11,310,  Gilp.  106; 
U.  S.  V.  Bradbury,  24  Fed.  Cas.  No.  14,635, 
2  Ware  150;  U.  S.  v.  Wardwell,  28  Fed.  Cas. 
No.  16,040,  5  Mason  82. 

England. —  Buchanan  v.  Findlav,  9  B.  &  C. 
738,  7  L.  J.  K.  B.  O.  S.  314,  4  M.  &  R.  593, 
17  E.  C.  L.  329;  Ex  p.  Hankey,  4  Deac.  1; 
In  re  Lysaght,  [1903]  1  Ir.  235;  Waugh  v. 
Wren,  9  Jur.  N.  S.  365,  7  L.  T.  Rep.  N.  S. 
612,  1  New  Rep.  142,  II  Wkly.  Rep.  244;  Re 
Wheal  Ludcott,  etc.,  Mines  Co.,  21  L.  T. 
Rep.  N.  S.  67,  17  Wkly.  Rep.  745;  Manning 
V.  Westerne,  2  Vern.  Ch.  606,  23  Eng.  Re- 
print 996. 

Canada.— Wilson  V.  Rykert,  14  Ont.  188. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  99. 

It  is  immaterial  that  the  creditor  is  acting 
in  a  fiduciary  capacity. —  Miller  v.  Trevilian, 
2  Rob.  (Va.)  I. 

Statutory  reiteration  of  rule. —  Frutig  v. 
Trafton,  2  Cal.  App.  47,  83  Pac.  70. 

Judgment  debtor  who  has  been  garnished. — 
A  judgment  debtor  in  a  justice's  court  who 
has  been  garnished  at  the  suit  of  creditors 
of  the  judgment  creditor  has  the  right,  on 
paying  the  money  into  court,  to  direct 
whether  it  be  applied  on  the  judgment  or  in 
the  garnishee  proceedings.  McDonald  v. 
Lewis,  42  Mich.  135,  3  N.  W.  300. 

55.  See  supra,  VI,  A,  3. 

56.  Rohan  v.  Hanson,  II  Cush.  (Mass.) 
44;  Williamson  v.  New  Jersey  Southern  R. 
Co.,  28  N.  J.  Eq.  277  [reversed  on  other 
grounds  in  29  N.  J.  Eq.  311]. 
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to  principal  to  the  exclusion  of  interest/'''  or  may  direct  tliat  tlie  payment  be 
apiDlied  equally  on  several  obligations."^ 

2.  Time  For  Appropriation.  Tlie  weight  of  authority  holds  that  tlie  debtor 
must  direct  the  apphcation  of  his  payment  at  or  Ijefore  the  time  of  payment  and 
that  he  cannot  do  so  afterward.'''^  Jiiit  the  debtor  may  designate  the  application 
after  suit,  if  such  payment  was  made  upon  an  agreement  which  the  creditor  liad 
repudiated.^"  So  if  the  creditor  procure  possession  of  the  money  of  his  debtor, 
without  his  consent,  unless  it  be  l:)y  a  legal  proceeding  binding  ujion  the  debtor, 
tlie  latter  does  not  thereby  lose  his  right  to  make  application  of  the  funds  so 
^obtained  to  any  one  of  several  demands  held  by  the  creditor  against  him.^^ 

3.  What  Constitutes,  and  Sufficiency.  A  direction  by  the  debtor  as  to  the 
application  of  payments  may  be  sliown  by  an  express  agreement  between  the 
debtor  and  creditor,''^  by  the  express  declaration  of  the  debtor,"'^  or  it  may  be 
implied  from  circumstances  showing  the  debtor's  intention."^    For  instance,  the 


57.  Pindall  v.  Marietta  Bank,  10  Leigh 
(Va.)  481.  Contra,  Johnson  v.  Eobbins,  20 
La.  Ann.  569. 

58.  McGaffey  v.  Mathie,  68  Vt.  403,  35 
Atl.  334. 

59.  Alabama. —  Pearce  v.  Walker,  103  Ala. 
250,  15  So.  568;  McCurdy  v.  Middleton,  82 
Ala.  131,  2  So.  721.  But  see  Petty  v.  Dill, 
53  Ala.  641;  Dent  v.  State  Bank,  12  Ala. 
275. 

Arkansas. —  Lazarus  v.  Freidheim,  51  Ark. 
371,  11  S.  W.  518;  Bell  v.  Radcliff,  32  Ark. 
645. 

Indiana. —  Taylor  v.  Jones,  1  Ind.  17.  See 
also  Taylor  v.  Jones,  Smith  5.  But  see  Huff- 
man V.  Cauble,  86  Ind.  591. 

Louisiana. —  Bloodworth  v.  Jacobs,  2  La. 
Ann.  24. 

New  York. —  California  Bank  v.  Webb,  94 
N.  Y.  467 ;  Pattison  v.  Hull,  9  Cow.  747. 

North  Carolina. —  Long  v.  Miller,  93  N.  C. 
233;  Moss  v.  Adams,  39  N.  C.  42.  See  also 
Burnett  v.  Sledge,  129  N.  C.  114,  39  S.  E. 
775. 

South  Carolina. —  Baum  v.  Trantham,  42 
S.  C.  104,  19  S.  E.  973,  46  Am.  St.  Eep. 
697. 

Tennessee.  —  Eeynolds  v.  McFarlane,  1 
Overt.  488.  See  also  Dean  v.  Womack,  2 
Tenn.  Ch.  App.  72. 

Texas. —  Lowery  v.  Dickson,  1  Tex.  App. 
Civ.  Cas.  §  497. 

Washinqton. —  Frazer  v.  Miller,  7  Wash. 
521,  35  Pae.  427. 

Enqland. —  See  Grigg  v.  Cocks,  4  Sim.  438, 
C  Eng.  Ch.  438,  58  Eng.  Reprint  163. 

Canada. —  St.  John  v.  Rykert,  10  Can.  Sup. 
Ct  278 

See  39  Cent.  Dig.  tit.  "Payment,"  §  101. 

The  direction  may  be  made  before  pay- 
ment.—  l<'iirgo  First  Nat.  Bank  v.  Roberts, 
2  N.  D.  195,  49  N.  W.  722. 

60.  Litth'ton  r.  Harris,  09  Mo.  App.  590. 

61.  Dennis  v.  .Tonos,  31  Miss.  600. 

62.  TlMiiscii  r.  ItoiuiHavcll,  74  111.  238; 
Hahn  v.  Gcigcr,  90  111.  App.  104;  Hughes  v. 
McDoiigIc,  17  Ind.  :t))9. 

Construction  of  agreement. —  Whore  it  is 
iiMilcrHlood  brlwccii  Die  pnitics  that  a  si\lo 
of  goods  crciilcs  Ix'twcen  them  only  the  rela- 
iion  of  debtor  and  creditor,  \}w  fiict  tlint  tlio 
liurcliMHiT  proiniHCH  to  pay  for  \\w  goods  out 
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of  the  proceeds  of  their  sale  does  not  deprive 
him  of  the  right  to  direct  the  application 
of  payments  subsequently  made  by  him  to 
other  debts  which  he  owes  the  seller.  Stew- 
art f.  Hopkins,  30  Ohio  St.  502. 

Payment  by  third  person. —  Where  a 
debtor,  by  an  agreement  with  a  creditor, 
sets  apart  a  fixed  portion  of  a  specific  fund 
in  the  hands,  or  to  come  into  the  hands,  of 
another  person  whom  he  directs  to  pay  it  to 
the  creditor,  the  agreement  is,  when  assented 
to  by  such  person,  an  appropriation  binding 
on  the  parties  and  all  who  having  notice 
subsequently  claim  under  the  debtor  an  in- 
terest in  the  fund.  Ketchum  v.  St.  Louis, 
101  U.  S.  306,  25  L.  ed.  999. 

63.  Terhune  f.  Colton,  12  N.  J.  Eq.  232 
[affirmed  in  12  N.  J.  Eq.  312].  See  also 
Frutig  V.  Trafton,  2  Cal.  App.  47,  83  Pae. 
70;  Kempner  v.  Patrick,  (Tex.  Civ.  App. 
1906)  95  S.  W.  51. 

64.  Alabama. —  Pearce  v.  Walker,  103  Ala. 
250,  15  So.  568. 

California. —  Hanson  v.  Cordano,  96  Cal. 
441,  31  Pac.  457. 

Colorado. —  Perot  v.  Cooper,  17  Colo.  80, 
28  Pac.  391,  31  Am.  St.  Rep.  258. 

Maryland. —  Mitchell  i;.  Dall,  2  Harr.  &  G. 
159. 

Mississippi. —  Poindexter  v.  La  Roche,  7 
Sm.  &  M.  699. 

New  Jersey. —  Terhune  r.  Colton,  12  N.  J. 
Eq.  232  [affirmed  in  12  N.  J.  Eq.  312]. 

Vermont. —  Roakes  v.  Bailey,  55  Vt.  542. 

Enaland.— Shaw  V.  Picton,"  4  B.  &  C.  715, 
7  D.  &  R.  201,  4  L.  J.  K.  B.  O.  S.  29,  10 
E.  C.  L.  771,  28  Rev.  Rpp.  455;  Peters  V. 
Anderson,  1  Marsh.  238,  5  Taunt.  596,  15 
Rev.  Rep.  592,  1  E.  C.  L.  305. 

Canada. —  St.  John  v.  Rykert,  10  Can.  Sup. 
Ct.  278. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  100. 

Illustrations. —  Ohio,  etc.,  R.  Co.  v.  Smith, 
5  Ind.  App.  30,  31  N.  E.  371  ;  Forbes  v. 
Morohead,  58  S.  W.  982,  22  Ky.  L.  Rop. 
853;  West-orn  Snsh,  etc.,  Co.  r.' Young,  48 
Mo.  Api).  505;  IMulhcrin  r.  Stansell,  70  S.  C. 
508,  r.O  S.  10.  197;  Manning  r.  The  Pcorlosa, 
80  [iVd.  9  12.  PlaintilV  held  two  notes  against 
defendant,  one  as  executor,  tlie  other  in  his 
own  right  as-  asHignoo,  without  defeiidnnt'a 
knowledge,  and  in  answer  to  his  request  for 
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positive  refusal  to  pay  one  debt,  and  the  acknowledgment  of  another,  with  the 
delivery  of  the  sum  due  ou  it,  evidences  an  appropriation  by  the  debtor.®^  If  the 
direction  is  given  in  word:?,  these  words  must  be  communicated  to  the  creditor,^" 
aTid  if  circumstances  are  relied  on  as  indicating  the  appropriation,  knowledge  of 
tiiese  circumstances  must  be  traced  to  the  creditor,  since  the  mere  intent  of  the 
debtor,  not  communicated  to  the  creditor,  nor  attended  by  any  act  or  declaration 
manifesting  it  to  liim,  is  insufficient.''^ 

4.  Effect.  Where  a  debtor  directs  the  manner  in  which  his  payment  is  to  be 
applied,  the  creditor,  if  he  accepts  the  payment,  must  apply  it  accordingly.^^  The 


money  made  on  the  ground  that  "  one  of  the 
heirs  "  needed  it,  defendant  remitted  a  check. 
It  was  held  that  the  same  should  be  applied 
on  the  note  held  by  plaintiff  as  executor. 
Moose  V.  Marks,  116  N.  C.  785,  21  S.  E. 
561. 

An  expression  of  a  wish  by  a  debtor,  be- 
fore the  time  of  making  a  payment,  as  to  its 
application,  involves  a  direction  by  him, 
and  entitles  him  to  the  benefit  of  the  appli- 
cation requested.  Hansen  v.  Eounsavell,  74 
111.  238. 

A  direction  by  a  debtor  in  a  lease  that 
the  rents  be  paid  to  a  creditor  "  until  the 
mortgage  is  paid  off "  shows  an  intention 
that  thev  be  applied  to  the  mortgage  indebt- 
edness. "  Plain  f.  Eoth,  107  111.  588.  See 
also  Smith  f.  Wood,  1  N.  J.  Eq.  74. 

Payment  by  a  check  which  recites  for 
what  pui'pose  it  is  given  is  an  effective  ap- 
propriation to  such  purpose.  Scott  v.  Gilkey, 
49  111.  App.  116. 

Directions  to  "  dispose  "  of  goods  as  seems 
proper  to  the  creditor  does  not  show  a  direc- 
tion as  to  the  application  of  the  proceeds. 
Sproule  V.  Samuel,  5  111.  135. 

65.  Tavloe  v.  Sandiford,  7  Wheat.  (U.  S.) 
13,  5  L.  ed.  384. 

But  payment  of  the  exact  sum  due  on  one 
of  two  claims  cannot  be  regarded  of  itself  as  a 
direction  to  the  creditor  to  apply  the  amount 
to  said  claim  (Adams  Express  Co.  v.  Black, 
62  Ind.  128.  Contra,  Marryatts  v.  White,  2 
Stark.  101,  3  E.  C.  L.  334),  yet  such  fact  is 
a  circumstance  tending  to  show  the  inten- 
tion of  the  debtor  (Boyd  v.  Watertown  Agri- 
cultural Ins.  Co.,  20  Colo.  App.  28,  76  Pac. 
986 ;  Adams  Express  Co.  v.  Black,  62  Ind. 
128). 

66.  Pearce  v.  Walker,  103  Ala.  250,  15  So. 
568. 

67.  Pearce  v.  Walker,  103  Ala.  250,  15  So. 
568;  Reiss  v.  Schemer,  87  111.  App.  84; 
Turner  v.  Hill,  56  N.  J.  Eq.  293,  39  Atl.  137; 
Terhune  v.  Colton,  12  N.  J.  Eq.  232 ;  Price  v. 
Hamilton,  12  S.  C.  32.  But  see  Eoakes  v. 
Bailey,  55  Vt.  542,  holding  that  where  the 
debtor  pays  with  one  intention  and  the  cred- 
itor receives  with  another,  the  intent  of  the 
debtor  governs. 

Entry  by  debtor  in  his  books. —  Thus  it 
has  been  held  that  an  entry  made  by  a  debtor 
in  his  own  books  of  account  is  insufficient  to 
determine  the  application  of  payment.  Ter- 
hune V.  Colton.  12  N.  J.  Eq.  232  [affirmed  in 
12  N.  J.  Eq.  312]  ;  Manning  v.  Westerne,  2 
Tern.  Ch.  606,  23  Eng.  Reprint  996.  But  if 
the  debtor,  at  the  time  of  the  payment,  makes 


such  an  entry  in  his  book  and  at  the  same 
time  shows  it  to  the  creditor,  it  is  evidence 
of  such  an  appropriation  as  would  be  bind- 
ing upon  the  creditor.  Frazer  v.  Bunn,  8 
C.  &  P.  704,  34  E.  C.  L.  973. 

68.  Alabama. —  Perdue  v.  Brooks,  85  Ala. 
459,  5  So.  126. 

Arkansas. —  Atkinson  v.  Cox,  54  Ark.  444, 
16  S.  W.  124. 

California. —  Hanson  V.  Cordano,  96  Cal. 
441,  31  Pac.  457;  Hardenbergh  v.  Bacon,  33 
Cal.  356. 

Connecticut. —  City  Coal,  etc.,  Co.  v.  New 
Britain  Inst.,  (1904)  59  Atl.  33. 

Georgia. —  Johnson  v.  Johnson,  30  Ga.  857. 

Indiana. —  Carter  v.  Martin,  22  Ind.  App. 
445,  53  N.  E.  1066 ;  Wipperman  v.  Hardy,  17 
Ind.  App.  142,  46  N.  E.  537. 

Kentucky. — Bosley  v.  Porter,  4  J.  J.  Marsh. 
621. 

Louisiana. —  Morse  v.  Brandt,  2  Mart.  N.  S. 
615. 

Maryland. — Lee  v.  Early,  44  Md.  80 ;  Mitch- 
ell V.  ball,  4  Gill  &  J.  361,  2  Harr.  &  G.  159. 

Massachusetts. —  Reed  v.  Boardman,  20 
Pick.  441;  Bonaffe  v.  Woodberry,  12  Pick. 
456;  Hussey  v.  Manufacturers',  etc..  Bank,  10 
Pick.  415. 

Mississippi. —  Rosenbaum  v.  Meridian  Nat. 
Bank,  73  Miss.  267,  18  So.  549;  Jones  v. 
Perkins,  29  Miss.  139,  64  Am.  Dec.  136. 

Missouri. —  Western  Sash,  etc.,  Co.  v. 
Young,  48  Mo.  App.  505. 

Nebraska.— BuTrell  v.  Todd,  31  Nebr.  256, 
47  N.  W.  862. 

New  York. —  Goodman  v.  Snow,  81  Hun 
225,  30  N.  Y.  Suppl.  672;  Allgoever  v.  Ed- 
munds, 66  Barb.  579;  Godfrey  v.  Warner, 
Lalor  32. 

North  Carolina. —  Runyon  v.  Latham,  27 
N.  C.  551. 

Ohio. —  Stewart  v.  Hopkins,  30  Ohio  St. 
502. 

Pennsylvania. —  Smuller  v.  Union  Canal 
Co.,  37  Pa.  St.  68;  Pearl  v.  Clark,  2  Pa.  St. 
350;  Martin  v.  Draher,  5  Watts  544;  Jami- 
son V.  Collins,  11  Phila.  258. 

South  Carolina. —  Reid  v.  Wells,  56  S.  C. 
435,  34  S.  E.  401,  939;  Ellis  v.  Mason,  32 
S.  C.  277,  10  S.  E.  1069. 

Texas.—  Bray  v.  Crain,  59  Tex.  649 ;  Ruge- 
ley  V.  Smalley,  12  Tex.  238 ;  Texarkana  First 
Nat.  Bank  v.  Munzesheimer,  (Civ.  App. 
1894)  26  S.  W.  428;  Kinnear  v.  Dilley,  3 
Tex.  App.  Civ.  Cas.  §  406. 

United  States.—  The  Memnon,  62  Fed.  482, 
10  C.  C.  A.  502;  Alexandria  Bank  v.  Saun- 
ders, 2  Fed.  Cas.  No.  852,  2  Cranch  C.  C.  183. 
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application  of  the  payment  cannot  be  diverted  without  tlie  consent  of  tlie  debtor,* 
but  where  the  creditor  appUes  the  payment  differently  from  the  direction  of  the 
debtor,  the  latter  may  be  bound  thereby  by  his  acquiescence  or  other  acts  sliowing 
a  ratification  of  such  application.™  On  the  otlier  hand,  tlie  debtor  has  no  right, 
after  the  payment  has  been  made,  to  change  the  application  without  the  consent 
of  the  creditor."^    For  instance,  the  direction  of  tiie  debtor,  or  his  consent,  to 


Canada. — -Lowden  v.  Martin,  12  Ont.  Pr. 
496;  Canada  Powder  Co.  V.  Burly,  9  U.  C. 
C.  P.  290. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  102. 

Payment  by  draft. —  If  a  debtor  delivers 
to  his  creditor  a  draft  for  money,  with  di- 
rections to  apply  the  proceeds  to  a  particu- 
lar liability,  the  creditor  is  bound  by  the 
application  as  much  as  if  the  payment  had 
been  in  money  instead  of  by  draft.  Moore- 
head  V.  West  Branch  Banlc,  3  Watts  &  S. 
(Pa.)  550. 

A  refusal  to  return  drafts  after  explicit 
direction  as  to  their  application  will  be  re- 
garded as  an  election  to  accept  them  for  the 
purpose  for  which  they  are  offered.  Christ- 
man  V.  Martin,  7  Pa.  Super.  Ct.  568,  42 
Wkly.  Notes  Cas.  573. 

Principal  and  interest. —  If  a  debt  consists 
of  both  principal  and  interest  and  the  debtor 
directs  the  payment  to  be  applied  on  the 
principal,  or  it  is  mutually  agreed  that  the 
payment  shall  be  so  applied,  the  creditor, 
after  receiving  it,  cannot  apply  the  payment 
to  the  interest.  Tooke  v.  Bonds,  29  Tex. 
419;  Pindall  v.  Marietta  Bank,  10  Leigh 
(Va.)  481. 

Demand  not  due. —  If  payment  is  offered 
on  an  account  not  due,  the  creditor  need  not 
receive  it,  but  if  he  does  receive  it,  he  is 
bound  to  apply  it  in  accordance  with  the 
directions  of  the  debtor.  Wetherell  k.  Joy, 
40  Me.  325. 

Joint  indebtedness. —  When  a  payment  has 
been  made  on  a  debt  which  is  due  by  one  of 
two  joint  debtors,  it  cannot  be  afterward 
applied,  even  by  the  agreement  of  the  cred- 
itor and  paying  debtor,  to  any  other  indebt- 
edness.   Thayer  v.  Denton,  4  Mich.  192. 

Direction  to  pay  part  to  third  person. — 
A  creditor  who  receives  a  bill  of  exchange 
from  his  debtor,  with  directions  to  pay  a 
part  of  its  value  to  another  creditor,  has  no 
right  to  appropriate  all  the  money  collected 
from  the  bill  to  the  payment  of  his  own 
debt.    Hall      Marston,  17  Mass.  575. 

Cause  of  action  for  misapplication. —  If 
tlie  creditor  fails  to  carry  out  tlio  debtor's 
direction,  lie  is  answerable  only  to  the  debtor 
for  a  breach  of  contract,  and  another  person 
cannot  niaiiiliiiii  an  action  against  him,  there 
being  no  privity.  Sims  /).  Lester,  65  Ga.  G20, 
06  Am.  St.  Rep.  49. 

69.  Levyslein  r.  Whitman,  59  Ala.  345; 
Jackson  Bailey,  12  111.  159;  Rundlett  V. 
Small,  25  Me.  29. 

70.  Alahiniia. —  Steiner  v.  Jeffries,  118 
Ala.  573,  24  So.  37. 

rVt/i/'ornia.— Cardiiicll  v.  O'Dowd,  43  Oal. 
58(1. 

ffrorr/m.— Bird  r.  Benton,  127  On.  371,  50 
H.  K.  -150. 
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Indian  Territory. —  Citizens'  Bank  v.  Carey, 
2  Indian  Terr.  84,  48  S.  W.  1012. 

Maryland. —  Dorsey  v.  Wayman,  6  Gill  59. 

Minnesota. —  Flarsheim  v.  Brestrup,  43 
Minn.  298,  45  N.  W.  438. 

New  York. —  Spencer  Optical  Mfg.  Co.  v. 
Jump,  10  N.  Y.  St.  130. 

North  Carolina. —  See  Bonner  V.  Styron, 
113  N.  C.  30,  18  S.  E.  83. 

Oregon. —  Sloan  v.  Sloan,  40  Oreg.  30,  78 
Pac.  893. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  103. 

Constructive  notice  of  change  of  applica- 
tion.—  Where  a  debtor,  before  paying  a  num- 
ber of  notes,  has  directed  part  of  the  money 
to  be  applied  on  a  certain  note,  the  delivery 
to  him  by  the  creditor  of  a  roll  of  notes, 
tied  together,  which  does  not  contain  sucli 
note,  with  the  remark  that  they  are  the 
notes  taken  up,  does  not  constitute  construct- 
ive notice  of  the  creditor's  application  of  the 
payment  to  others  than  the  note  in  question, 
so  as  to  create  an  estoppel  against  the  debtor. 
Fargo  First  Nat.  Bank  v.  Roberts,  2  N.  D. 
195,  49  N.  W.  722. 

A  receipt  stating  that  money  was  received 
on  "  general  account "  does  not  estop  the 
debtor  from  insisting  on  the  appropriation 
as  directed  on  a  particular  account.  Eylar 
V.  Read,  00  Tex.  387.  So  the  fact  that  a 
debtor  accepts  receipts  for  payments  as  hav- 
ing been  made  "  on  account  "  does  not  estop 
him  from  showing  that  he  directed  the  credits 
to  be  placed  on  a  mortgage  note  given  to  se- 
cure a  part  of  the  account.  Massengale  v. 
Pounds,  108  Ga.  762,  33  S.  E.  72. 

71.  Flynn  v.  Scale,  2  Cal.  App.  605.  84 
Pac.  203;  Hutcliinson  v.  Hej'^vorth,  9  A.  &  E. 
375,  8  L.  J.  Q.  B.  17,  1  P.  &  D.  266,  1  W.  W. 
&  H.  730,  36  E.  C.  L.  209 ;  Fisher  v.  Lliller, 
1  Bing.  150,  7  Moore  P.  C.  527,  8  E.  C.  L. 
447;  Yates  v.  Hoppe,  9  C.  B.  541,  14  Jur. 
372,  19  L.  J.  C.  P.  180,  07  E.  C.  L.  541; 
Hamilton  v.  Spottiswoode,  4  Exch.  200,  IS 
L.  J.  Exch.  393;  Walker  v.  Rostron,  11 
L.  J.  Exch.  173,  9  M.  &  W.  411;  Dickinson  v. 
Marrow,  14  M.  &  W.  713;  But  see  Tait  v. 
Hackett,  2  Pa.  Caa.  534,  4  Atl.  383,  holding 
that  one  of  two  ])rincipals  in  an  obligation, 
after  having  directed  the  application  of  a 
fund  to  the  payment  of  the  obligation  in 
question,  has  a  right  to  withdraw  such 
order  and  have  the  fund  applied  to  another 
iiidebtediicaa. 

Mistake  of  debtor. —  The  aiiidicnlion  by  a 
receiver  of  a  ])aynicnt  in  accordance  with 
the  direct  ion  of  the  debt  or  will  not  be  dis- 
turbed, after  the  receiver's  death,  on  the 
ground  of  mistake  of  the  debtor  in  the  di- 
rection, in  the  absence  of  dear  and  convinc- 
ing proof  of  such  mistake.  May  V.  Burns,  44 
S.  W.  83,  19  Ky.  L.  Rep.  1695. 


YMENT 


[30  Cyc]  1233 


apply  payments  to  an  illegal  or  invalid  debt  cannot  be  changed  without  the 
consent  of  the  creditor.'^ 

C.  By  Creditor  —  I.  Right  to  Apply  —  a.  General  Rule.  The  general  rule  is 
that  a  creditor  may  apply  a  payiueiit,  voluntarily  made  by  the  debtor  without  any 
specific  appropriation  where  there  are  two  or  more  debts,  to  whichever  debt  he 
pleases.''^    For  instance,  in  such  a  case  the  creditor  may  apply  a  payment  either 


72.  Conned  icut. —  Toinlinson  Carriage  Co. 
f.  Kinsella,  31  Conn.  208. 

Louisiana. —  Boagni  v.  Pickett,  28  La.  Ann. 
60G. 

Maine. — ^  Brown  v.  Burns,  67  Me.  535.  See 
also  Camden  Sav.  Bank  v.  Cilley,  83  Me.  72, 
21  Atl.  740. 

Maryland. — ■  Dorsey  v.  Wayman,  6  Gill  59. 

Massachusetts. —  Richardson  v.  Woodbury, 

12  Cush.  279;  Hubbell  v.  Flint,  15  Gray  550. 
New    York. —  Johnston    v.    Dahlgren,  48 

N.  Y.  App.  Div.  537,  62  N.  Y.  Suppl.  1115 
[affirmed  in  166  N.  Y.  354,  59  N.  E.  987]. 
See  39  Cent.  Dig.  tit.  "  Payment,"  §  103. 

73.  Alabama. —  McCurdy  v.  Middleton,  82 
Ala.  131,  2  So.  721;  Johnson  v.  Thomas,  77 
Ala.  367;  Bobe  v.  Stickney,  36  Ala.  482; 
Callahan  v.  Boazman,  21  Ala.  246;  McDon- 
nell V.  Montgomery  Branch  Bank,  20  Ala. 
313. 

Arkansas. —  Lyon  v.  Bass,  76  Ark.  534,  89 
S.  W,  849;  Gates  i;.  Burkett,  44  Ark.  90; 
Bell  V.  Radcliff,  32  Ark.  645;  Armistead  v. 
Brooke,  18  Ark.  521. 

California. —  Byrnes  v.  Claffey,  69  Gal. 
120,  10  Pac.  32i;  Wendt  v.  Ross,  33  Gal. 
650. 

Colorado. —  Perot  v.  Cooper,  17  Colo.  80, 
28  Pae.  391,  31  Am.  St.  Rep.  258. 

Connecticut. —  Nichols  v.  Culver,  51  Conn. 
177 ;  Selleck  v.  Sugar  Hollow  Turnpike  Co., 

13  Conn.  453. 

Delaware. —  Pickering  v.  Day,  2  Del.  Ch. 
333. 

Florida. —  Randall  v.  Parramore,  1  Fla. 
409. 

Georgia. —  Lowenstein  v.  Meyer,  114  Ga. 
709,  40  S.  E.  726 ;  Coleman  v.  Slade,  75  Ga. 
61;  Greer  v.  Burnam,  71  Ga.  31;  Perry  v. 
Bozeman,  67  Ga.  643;  Whitaker  v.  Grooyer, 
54  Ga.  174;  Horne  v.  Planters'  Bank,  32 
Ga.  1;  Hargroves  v.  Cooke,  15  Ga.  321; 
Rackley  v.  Pearce,  1  Ga.  241. 

/Z/iHois.— Wellman  v.  Miner,  179  111.  326, 
53  N..E.  609;  Stone  v.  Billings,  167  111.  170, 
47  N.  E.  372;  Dayis  Sewing  Mach.  Co.  v. 
Buckles,  89  111.  237 ;  Bayley  v.  Wynkoop,  10 

111.  449;  McFarland  v.  Lewis,  3  111.  344; 
Harding  v.  Harding,  120  111.  App.  389;  Mil- 
ler V.  Hawes,  58  111.  App.  667. 

Indiana. —  King  v.  Andrews,  30  Ind.  429; 
Rowland  v.  Bench,  7  Blackf.  236. 

Iowa. —  Keairnes  v.  Durst,  110  Iowa  114, 
81  N_  w.  238;  Heaton  v.  Ainley,  108  Iowa 

112,  78  N.  W.  798;  Fargo  v.  Buell,  21  Iowa 
292. 

Kansas. —  Hutchinson  First  Presb.  Church 
V.  Santy,  52  Kan.  462,  34  Pac.  974. 

Kentucky. —  McDaniel  v.  Barnes,  5  Bush 
183;  Nutall  v.  Brannin,  5  Bush  11;  Hillyer 
V.  Vaughan,  1  J.  J.  Marsh.  583. 

Louisiana. —  Flower  v.  O'Bannon,  43  La. 
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Ann.  1042,  10  So.  376;  Bloodworth  v.  Jacobs, 

2  La.  Ann.  24. 

Maine. —  Starrett  v.  Barber,  20  Me.  457. 

Maryland. —  Calvert  v.  Carter,  18  Md.  73 ; 
Mitchell  V.  Dall,  4  Gill  &  J.  361;  Mitchell  v. 
Dall,  2  Harr.  &  G.  159;  Gwinn  v.  Whitaker, 
1  Harr.  &  J.  754 ;  McTavish  v.  Carroll,  1  Md. 
Ch.  160. 

Massachusetts. —  Henry  Bill  Pub.  Co.  v. 
Utley,  155  Mass.  366,  29  N.  E.  635. 

Michigan. —  People  v.  Grant,  139  Mich.  26, 
102  N.  W.  226. 

Minnesota. —  Hawver  v.  Ingalls,  93  Minn. 
371,  101  N.  W.  604;  Newell  v.  Houlton,  22 
Minn.  19;  Solomon  v.  Dreschler,  4  Minn. 
278. 

Mississippi. —  Champenois  v.  Fort,  45  Miss. 
355;  Crisler  v.  McCoy,  33  Miss.  445;  Baine 
V.  Williams,  10  Sm.  &  M.  113. 

Missouri. —  Cox  v.  Sloan,  158  Mo.'  430,  57 
S.  W.  1052;  Thorn,  etc.,  Lime,  etc.,  Co.  v. 
Citizens'  Bank,  158  Mo.  272,  59  S.  W.  109; 
Middleton  v.  Frame,  21  Mo.  412;  Brady  v. 
Hill,  1  Mo.  315,  13  Am.  Dec.  503. 

Nebraska. —  Lenzen  v.  Miller,  53  Nebr.  137, 
73  N.  W.  460. 

Nevada. —  Capron  v.  Strout,  11  Nev.  304. 

Neio  Hampshire. —  Bean  v.  Brown,  54  N.  H. 
395;  Parks  v.  Ingram,  22  N.  H.  283,  55  Am. 
Dec.  153;  Caldwell  v.  Wentworth,  14  N.  H. 
431;  Sawyer  v.  Tappan,  14  N.  H.  352. 

New  Jersey. —  Oliver  v.  Phelps,  20  N.  J.  L. 
180;  White  v.  Trumbull,  15  N.  J.  L.  314,  29 
Am.  Dec.  687;  Leeds  v.  Gifford,  41  N.  J.  Eq. 
464,  5  Atl.  795  [affirmed  in  45  N.  J.  Eq.  245, 
19  Atl.  621];  Bird  v.  Dayis,  14  N.  J.  Eq. 
467;  Terhune  t.  Colton,  12  N.  J.  Eq.  232 
[affirmed  in  12  N.  J.  Eq.  312];  Smith  V. 
W'ood,  1  N.  J.  Eq.  74. 

New  York.— Muck  v.  Colleran,  136  N.  Y. 
617,  32  N.  E.  604;  California  Bank  v.  Webb, 
94  N.  Y.  467 ;  Shipsey  v.  Bowery  Nat.  Bank, 
59  N.  Y.  485;  Orr  v.  Nagle,  87  Hun  12,  33 
N.  Y.  Suppl.  879;  Farren  v.  McDonnell,  74 
Hun  176,  26  N.  Y.  Suppl.  619  [affirmed  in 
148  N.  Y.  741,  42  N.  E.  1093]  ;  Seymour  v. 
Marvin,  11  Barb.  80;  California  Bank  v. 
Webb,  48  N.  Y.  Super.  Ct.  175;  Berrian  v. 
New  York,  4  Rob.  538 ;  Smith  v.  Applegate, 
1  Daly  91;  Wehle  v.  Schmidt,  13  N.  Y.  St. 
411. 

North  Carolina. —  Long  v.  Miller,  93  N.  C. 
233;  Sprinkle  v.  Martin,  72  N.  C.  92;  Moss 
V.  Adams,  39  N.  C.  42;  Hamilton  v.  Benbury, 

3  N.  C.  385. 

OhAo. —  Eureka  Ins.  Co.  v.  Duble,  3  Ohio 
Dec.  (Reprint)  316. 

Oregon. —  Trullinger  v.  Kofoed,  7  Oreg. 
228,  33  Am.  Rep.  708. 

Pennsylvania. — Chestnut  St.  Trust,  etc.,  Co. 
V.  Hart,  217  Pa.  St.  506,  66  Atl.  870;  Risher 
V.  Risher,  194  Pa.  St.  164,  45  Atl.  71;  Phila- 
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on  a  note  or  on  an  account,'^  or  on  one  of  several  notes  or  bills,''''  or  apportion  the 
payment  among  several  notes,  bills,  or  bonds,™  or  distribute  it  between  other  debts.'" 
80  he  may  apply  it  to  an  unsecured  rather  than  a  secured  claim  or  to  a  claim  not 


delphia  V.  Kelly,  166  Pa.  St.  207,  31  Atl.  47; 
Watt  V.  Hoch,  25  Pa.  St.  411;  Harker  v. 
Conrad,  12  Serg.  &  R.  301,  14  Am.  Dec.  691 ; 
Underliill  v.  Wynkoop,  15  Pa.  Super.  Ct. 
230;  Keller  v.  Com.,  1  Am.  L.  J.  150;  Davis 
V.  Wood,  1  Del.  Co.  382. 

Rhode  Island. —  Burt  v.  Butterworth,  19 
R.  I.  127,  32  Atl.  167. 

South  Carolina. —  Carson  v.  Hill,  1  Mc- 
Mull.  76;  Jones  v.  Kilgore,  2  Rich.  Eq.  63; 
Sager  v.  Warley,  Rice  Eq.  26 ;  Heilbron  v. 
Bissell,  Bailey  Eq.  430. 

Texas. —  Proctor  v.  Marshall,  18  Tex.  63 ; 
Stone  V.  Pettus,  (Civ.  App.  1907)  103  S.  W. 
413;  Thatcher  v.  Tillory,  30  Tex.  Civ.  App. 
327,  70  S.  W.  782;  Rotan  Grocery  Co. 
Martin,  (Civ.  App.  1900)  57  S.  W.  706; 
Wright  V.  Meyer,  (Civ.  App.  1894)  25  S.  W. 
1122;  Lowery  v.  Dickson,  1  Tex.  App.  Civ. 
Cas.  §  497. 

Vermont. —  Sanborn  V.  Cole,  63  Vt.  590, 
22  Atl.  716,  14  L.  R.  A.  208;  Hicks  v. 
Blanchard,  60  Vt.  673,  15  Atl.  401;  Corliss 
V.  Grow,  58  Vt.  702,  2  Atl.  388;  Ayer  v. 
Hawkins,  19  Vt.  26;  Rosseau  v.  Cull,  14  Vt. 
83 ;  Robinson  v.  Doolittle,  12  Vt.  246 ;  Briggs 
V.  Williams,  2  Vt.  283. 

Virginia. —  Bourne  v.  Repass,  ( 1899 )  34 
S.  E.  623. 

Washington. —  Frazer  v.  Miller,  7  Wash. 
521,  35  Pac.  427. 

West  Virginia. —  Haidy  v.  Potts,  52  W.  Va. 
263,  43  S.  E.  218. 

Wisconsin. —  Coxe  v.  Milbrath,  110  Wis. 
499,  86  N.  W.  174;  Johnston  v.  Northwestern 
Live  Stock  Ins.  Co.,  107  Wis.  337,  83  N.  W. 
641;  Jones  v.  Williams,  39  Wis.  300. 

United  States. —  U.  S.  v.  Kirpatrick,  9 
Wheat.  720,  0  L.  ed.  199;  Holloway  v.  White- 
Dunham  Shoe  Co.,  151  Fed.  216,  80  C.  C.  A. 
568,  10  L.  R.  A.  N.  S.  704;  Sanborn  f.  Stark, 
31  Fed.  18;  Cremer  v.  Higginson,  6  Fed. 
Cas.  No.  3,383,  1  Mason  323  ;  Gordon  v.  Ho- 
hart,  10  Fed.  Cas.  No.  5,608,  2  Story  243; 
Leef  V.  Goodwin,  14  Fed.  Cas.  No.  8,207, 
Taney  460;  Postmaster-Gen.  v.  Norvell,  19 
Fed.  Cas.  No.  11,310,  Gilp.  106;  U.  S.  v. 
Bradbury,  24  Fed.  Cas.  No.  14,635,  2  Ware 
150;  U.  S.  V.  Wardwell,  28  Fed.  Cas.  No. 
16,640,  5  Mason  82;  Whetmore  v.  Murdock, 
29  Fed.  Cas.  No.  17,510,  3  Woodb.  &  M.  390. 
But  see  Gass  v.  Stinson,  10  Fed.  Cas.  No. 
5,262,  3  Sumn.  98,  liolding  that  the  creditor 
cannot  elect  to  what  debt  to  apply  an  indefi- 
nite payment,  cxco])t  where  it  is  utterly  in- 
dilTcront  to  the  debtor  to  which  it  is  ap])lied. 

I'JtKjliind. —  Morgan  v.  Jones,  1  Pro.  P.  C. 
32,  1'  Eng.  Reprint  397;  Chitty  v.  Naish,  2 
Dowl.  P.  C.  51  1  ;  lira/.icr  v.  Bryant,  2  Dowl. 
P.  (;.  ■177;  Hall  r.  Wood,  14  East  243  note; 
Caiiipbcl!  V.  Hodgson,  Gow.  74,  5  K.  0.  L. 
876;  D'Arcy  v.  Burke,  2  Ir.  Eq.  1;  Armour 
V.  Ciirrulliers,  4  (Um.  Tj.  J.  210;  Williams  v. 
(irillilli,  5  .M.  &  W.  300;  BoHiuKpiet  v.  Wrny, 
2  MiuMh.  319,  0  Taunt.  597,  10  Rev.  Rep. 
677,  1  K.  C.  L.  771;  Clayton's  Case,  1  Meriv. 
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572,  IS  Rev.  Rep.  161,  35  Eng.  Reprint  781; 
Wilkinson  v.  Sterne,  9  Mod.  427;  Campbell 
v.  Dent,  2  Moore  P.  C.  292,  12  Eng.  Reprint 
1016;  Weston  v.  Kenworthv,  0  Wkly.  Rep. 
543. 

Canada. — Mayberry  v.  Hunt,  34  N.  Brunsw. 
628;  Wilson  v.  Rykert,  14  Ont.  188;  Eraser 
V.  Loeie,  10  Grant  Ch.  (U.  C.)  207;  Hager- 
man  v.  Smith,  Taylor  (U.  C.)  123;  xMiller  v. 
Miller,  1  U.  C.  C.  P.  240 ;  McDonald  v.  Peck, 
17  U.  C.  Q.  B.  270.  See  also  Stephens  v. 
Boisseau,  26  Can.  Sup.  Ct.  437 ;  London  v. 
Citizens  Ins.  Co.,  13  Ont.  713. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  104. 

The  rule  applies  equally  well  to  payments 
made  to  the  government. —  Hendricks  v. 
Schmidt,  68  Fed.  425,  15  C.  C.  A.  504;  U.  S. 
V.  Linn,  26  Fed.  Cas.  No.  15,600,  2  McLean 
501.  Contra,  U.  S.  v.  Wardwell,  28  Fed. 
Cas.  No.  16,640,  5  Mason  82. 

Under  special  circumstances,  however,  the 
law  will  sometimes  make  the  appropriation, 
and  take  the  option  out  of  the  hands  of  the 
creditor.  Cummings  v.  Glassup,  1  U.  C.  Q.  B. 
364. 

Proceeds  of  collateral. —  Where  property  is 
assigned  as  collateral  security  for  several 
debts  without  direction  by  the  assignor  as 
to  the  application  of  its  proceeds,  the  cred- 
itor may  apply  the  money  realized  to  any 
of  the  debts  that  are  due  at  the  time  the 
money  is  received.  Newburgh  Nat.  Bank  v. 
Bigler,  83  N.  Y.  51. 

74.  Arkansas. —  Hamilton  v.  Rhodes,  72 
Ark.  625,  83  S.  W.  351. 

Georgia. —  Giles  v.  Vandiver,  91  Ga.  192, 
17  S.  E.  115. 

Indiana. —  Brownlee  v.  Goldthait,  73  Ind. 
481. 

North  Carolina. —  Wittkowski  v.  Reid,  84 
N.  C.  21. 

South  Dakota. —  Fargo  v.  Jennings,  8  S.  D. 
99,  65  N.  W.  433. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  105. 

75.  Holmes  v.  Pratt,  34  Ga.  558;  Taylor 
V.  Jones,  Smith  (Ind.)  5;  Allen  v.  Kimball, 
23  Pick.  (Mass.)  473;  Washington  Bank  v. 
Prescott,  20  Pick.  (Mass.)  339;  Sanborn  V. 
Cole,  63  Vt.  590,  22  Atl.  716,  14  L.  R.  A. 
208. 

76.  Blackman  i'.  Leonard,  15  La.  Ann.  59 
(holding  that  the  creditor  is  not  bound  to 
make  the  imputation  pro  rata )  ;  Young  V. 
Alford,  118  N.  C.  215,  23  S.  E.  973;  Screven 
V.  Smith,  1  McCord  ( S.  C.)  368. 

In  Vermont  the  rule  is  to  the  contrary. 
Sanborn  v.  Cole,  63  Vt.  590,  22  Atl.  716,  14 
L.  R.  A.  208 ;  Wheeler  v.  House,  27  Vt.  735 ; 
Ayer  v.  Hawkins,  19  Vt.  20.  But  the  cred- 
itor may  so  ajiply  where  the  debtor  has  re- 
garded and  treated  the  several  notes  as  con- 
si  ituliiig  one  dcmund  and  nuikes  the  pay- 
ment with  that  view.  Sanborn  v.  Cole, 
supra. 

77.  Boek  v.  TTaaa.  Ill  Mo.  264,  20  S.  W. 
19,  33  Am.  St.  Rep.  610. 
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a  lien  instead  of  to  a  lien-elaiin.™  The  creditor  may  a])ply  a  payment  on  a  just 
and  valid  demand,  whether  or  not  the  correctness  of  such  demand  is  assented  to 
by  the  debtor.'^ 

b.  Principal  and  Interest.^"  So  the  creditor  may  apply  a  payment  to  the  sat- 
isfaction of  interest  rather  tlian  the  principal,^^  but  not  where  the  interest  is  not 
due,^^  nor  where  the  contract  expressly  provides  that  no  interest  is  collectable.^^ 
So  where  interest  is  due  on  two  obligations  the  payment  may  be  applied  to  the 
interest  on  either.^* 

c.  Items  of  Current  Account.  Likewise  where  there  is  a  running  account,  the 
creditor  may  apply  a  payment  thereon  as  he  desires,'*''  and  may  appropriate  it  to 
the  oldest  items  of  the  account. 

2.  Limitations  of  Right  —  a.  In  General.    The  creditor  cannot  apply  a  pay- 


78.  Alabama. —  Smith  v.  Vaughan,  78  Ala. 
201;  Driver  v.  Fortner,  5  Port.  9. 

Connecticut. —  Lewis  v.  Hartford  Silk  Mfg. 
Co.,  56  Conn.  25,  12  Atl.  637. 

Georgia. —  Coxwell  v.  De  Vaughn,  55  Ga. 
64.3. 

Illinois.— Koch.  v.  Roth,  150  111.  212,  37 
N.  E.  317;  Plain  v.  Eoth,  107  111.  588; 
Scheik  v.  School  Trustees,  24  111.  App.  369. 
Compare  Fridley  v.  Bowen,  103  111.  633. 

Kentucky. —  Burks  v.  Albert,  4  J.  J.  Marsh. 
97,  20  Am.  Dec.  209. 

Massachusetts. —  Upham  v.  Lefavour,  11 
Mete.  174;  Capen  v.  Alden,  5  Mete.  268; 
Dedham  Bank  v.  Chickering,  4  Pick.  314. 

New  Jersey. —  Van  Sickle  v.  Ayres,  6  N.  J. 
Eq.  29. 

Neic  TorA;.— Harding  v.  Tifft,  75  N.  Y. 
461 ;  White  Sewing-Mach.  Co.  v.  Fargo,  3 
N.  Y.  Suppl.  494. 

North  Carolina.— Yick  v.  Smith,  83  N.  C. 
80;  Jenkins  v.  Beal,  70  N.  C.  440. 

Ohio. —  Union  Nat.  Bank  v.  Cleveland,  10 
Ohio  Cir.  Ct.  222,  6  Ohio  Cir.  Dec.  536. 

Pennsylvania. —  Wagner's  Appeal,  103  Pa. 
St.  185;  McQuaide  v.  Stewart,  48  Pa.  St. 
198. 

South  Carolina. —  Wardlaw  v.  Troy  Oil 
Mill,  74  S.  C.  368,  54  S.  E.  658,  114  Am.  St. 
Eep.  1004:  Whilden  v.  Pearce,  27  S.  C.  44, 
2  S.  E.  709;  Pelzer  v.  Steadman,  22  S.  C. 
279;  Bell  V.  Bell,  20  S.  C.  34. 

Teajas.— Thatcher  v.  Tillory,  30  Tex.  Civ. 
App.  327,  70  S.  W.  782;  Larkin  v.  Watt, 
(Civ.  App.  1895)  32  S.  W.  552;  Lary  v. 
Young,  (Civ.  App.  1894)  27  S.  W.  908; 
Lowery  v.  Dickson,  1  Tex.  App.  Civ.  Cas. 
§  497. 

Vermont. —  Jeffers  v.  Pease,  74  Vt.  215, 
52  Atl.  422. 

Washington. —  Post-Intelligencer  Pub.  Co. 
V.  Harris,  11  Wash.  500,  39  Pac.  965. 

Canada. —  Stephens  v.  Boisseau,  26  Can. 
Sup.  Ct.  437. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  111. 

Compare  Moorman  v.  Shockney,  95  Ind. 
88. 

Bond. —  When  the  defalcations  of  a  cashier 
exceed  the  amount  of  his  bond,  the  bank 
need  not  'credit  on  the  bond  sums  collected 
from  other  sources,  but  may  apply  them  in 
reduction  of  the  unsecured  balance  owing  the 
bank  by  the  cashier.  Phillips  v.  Bossard,  35 
Fed.  99. 


It  is  immaterial  that  payment  was  of 
moneys  procured  by  an  indorsement  of  a 
third  person  for  the  purpose  of  having  the 
proceeds  applied  upon  the  secured  debt, 
where  the  creditor  himself  had  no  knowledge 
whatever  thereof.  Harding  v.  Tifft,  75  N.  Y. 
461. 

79.  McLendon  v.  Frost,  57  Ga.  448.  See 
Stone  V.  Talbot,  4  Wis.  442,  holding  that  the 
creditor  may  apply  payments  in  any  manner 
he  thinks  proper  to  actual  existing  debts,  ad- 
mitted to  be  such  by  the  debtor  or  estab- 
lished to  be  such  by  testimony,  but  to  no 
other. 

80.  Pasonents  of  usurious  interest  see 
Usury. 

81.  Steele  v.  Taylor,  4  Dana  (Ky.)  445; 
Feldman  v.  Beier,  78  N.  Y.  293;  Hart  v. 
Dewey,  2  Paige  (N.  Y.)  207.  See  also  Mc- 
Gregor V.  Gaulin,  4  U.  C.  Q.  B.  378,  holding 
that  where  defendant  is  making  payments 
on  a  loan  plaintiff  may  insist,  in  the  absence 
of  any  agreement,  that  the  payments  be  ap- 
plied first  to  keep  down  the  interest.  Com- 
pare Bower  v.  Marris,  Cr.  &  Ph.  351,  10  L.  J. 
Ch.  356,  18  Eng.  Ch.  351,  41  Eng.  Reprint 
525,  holding  that  where  principal  and  inter- 
est are  due^  the  creditor  can  apply  a  payment 
only  to  the  interest. 

82.  Davis  v.  Fargo,  Clarke  (N.  Y.)  470. 

83.  Mendel  v.  Paepke,  69  Wis.  527,  34 
N.  W.  912. 

84.  Blair  v.  Carpenter,  75  Mich.  167,  42 
N.  W.  790. 

85.  L'Hommedieu  v.  The  H.  L.  Dayton,  38 
Fed.  926.  Compare  Field  v.  Carr,  5  Bing. 
13,  6  L.  J.  C.  P.  O.  S.  203,  2  M.  &  P.  46,  15 
E.  C.  L.  447.  Contra,  Dunnington  v.  Kirk,  57 
Ark.  595,  22  S.  W.  430;  Hughes  v.  Johnson, 
38  Ark.  285. 

Effect. —  But  where  an  attorney  renders 
services  in  various  matters,  and  the  client 
makes  a  partial  payment  "  on  account  of 
fees  for  legal  services,"  the  attorney  cannot 
credit  the  money  on  certain  items  of  his  ac- 
count, so  as  to  place  them  beyond  contro- 
versy. Hinckley  v.  Krug,  (Cal.  1893)  34 
Pac.  118. 

86.  McCasland  v.  O'Brien,  57  111.  App. 
636;  Hill  v.  Eobbins,  22  Mich.  475;  Liver- 
more  V.  Rand,  26  N.  H.  85 ;  Jones  v.  U.  S., 
7  How.  (U.  S.)  681,  12  L.  ed.  870. 

Items  barred  by  limitations  see  Limita- 
tions OF  Actions,  25  Cyc.  1380. 
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ment  so  as  to  be  inequitable  and  unjust  to  tbe  debtor,^''  altliougb  ho  is  not  bound 
to  apply  it  in  a  way  most  beneficial  to  the  debtor.*^  Tlie  rule  does  not  apply  to 
invohantary  payments,^^  nor  to  other  payments  where  the  debtor  has  had  no 
opportunity  to  direct  the  application,^"  nor  does  it  autliorize  the  app"oj)riatiou  of 
a  payment  to  a  debt  for  whicli  the  debtor  is  not  responsible,''"  nor  to  a  fictitious 
claim.^^  So  where  a  particular  debt  is  to  be  paid  in  a  particular  way,  as  by  tlie 
rendition  of  services,  the  creditor  cannot  apply  the  value  of  such  services  to 
another  claim.^^  The  creditor  cannot  apply  the  payment  on  the  debt  of  a  tliird 
person,^*  nor  on  a  debt  the  payer  owes  a  third  person.®^  So  if  one  of  the  debtor's 
liabilities  is  contingent,  as  where  the  creditor  is  his  indorser  or  surety  and  has  not 
paid  the  money,  the  latter  cannot  apply  payments  to  sucli  account.'^'*  Of  course 
the  creditor  catmot  apply  a  payment  on  a  paid  obligation.**^ 

b.  Illegal  and  Unenforceable  Claims,  While  the  creditor  may  apply  a  pay- 
ment on  a  claim  which  lie  cannot  enforce,^^  such  as  an  oral  one  within  the  statute 
of  frauds,**^  he  cannot  apply  a  payment  to  an  illegal  claiin,^  a  distinction  being 
drawn  between  claims  which  are  merely  unenforceable  and  those  which  are 
malum  in  se  or  malum  prohihitum. 

c.  Joint  Debts  and  Debts  of  Other  Persons.  A  creditor  may  apply  a  general 
payment  either  to  a  joint  or  several  indebtedness  of  the  debtor.^    Where  a  cred- 


87.  Arnold  v.  Johnson,  2  111.  196;  Taylor 
V.  Coleman,  20  Tex.  772;  Ayer  v.  Hawkins,  19 
Vt.  26. 

Equities  considered. —  The  statement  that 
the  creditor  is  not  entitled  to  make  an  ap- 
plication which  will  be  inequitable  refers 
merely  to  the  equities  existing  between  the 
debtor  and  creditor  and  not  to  those  arising 
out  of  transactions  between  the  debtor  and 
third  persons  of  which  equities  the  creditor 
himself  has  no  notice.  Harding  v.  TifTt,  75 
N.  Y.  461. 

88.  Shortridge  v.  Pardee,  2  Mo.  App.  363. 
By  the  rules  of  the  civil  law,  if  the  debtor 

at  the  time  of  the  payment  makes  no  appli- 
cation thereof,  it  is  the  duty  of  the  creditor 
to  make  application  in  accordance  with  the 
supposed  intention  of  the  debtor  and  to  that 
debt  upon  which  the  creditor  would  have 
applied  it  had  he  been  the  debtor.  Murdock 
V.  Clarke,  88  Cal.  384,  2C  Pac.  601 ;  Pierce  v. 
Knight,  31  Vt.  701.  But  the  civil  law  rule 
has  not  been  adopted  as  a  part  of  the  com- 
mon law.  Logan  v.  Mason,  6  Watts  &  S. 
(Pa.)  9.  But  see  The  A.  R.  Dunlap,  1  Fed. 
Cas.  No.  513,  1  Lowell  350. 

Application  to  least  secure  items. —  A  cred- 
itor has  the  right,  in  the  absence  of  any  di- 
rections from  the  debtor,  to  apply  credits  to 
the  least  secure  items  of  his  claim.  Hil- 
drcth  V.  Davis,  0  Kulp  (Pa.)  336.  And  see 
supra,  VI,  C,  1. 

Interest-bearing  debt. —  It  has  been  held 
that  where  the  creditor  liolds  an  interest- 
Ixuiring  obligation  and  one  not  bearing  in- 
terest, h(!  must  ajiply  the  payment  to  the 
former.  Scott  v.  Kisher,  4  T.  B.  Mon.  (Ky.) 
387. 

89.  See  fiiiprfi,  VI,  A,  3. 

DO.  Dcniiis  Jones,  31  Miss.  000  (money 
])rociir('d  without  conKcnt  of  debtor)  ;  VVuller 
V.  Lacy,  8  Dowl.  P.  0.  503,  4  Jur.  434,  !) 
L.  J.  C.  P.  217,  1  M.  &  (I.  54,  1  Scott  N.  R. 
K(i.  3!)  K.  C.  L.  041. 

01.  i:iiznl)etli    City   First   Nat.   Bank  v. 
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Scott,  123  N.  C.  538,  31  S.  E.  819;  Burland 
V.  Nash,  2  F.  &  F.  687. 

92.  Lamprell  v.  Billericay  Union,  3  Exch. 
283,  18  L.  J.  Exch.  282. 

93.  Young  f.  Harris,  36  Ark.  162. 

94.  Young  V.  Swan,  100  Iowa  323,  69 
N.  W.  566. 

95.  Turner  v.  Hill,  56  N.  J.  Eq.  293,  39 
Atl.  137. 

96.  Niagara  Bank  v.  Rosevelt,  9  Cow. 
(N.  Y.)  409. 

97.  Lyon  v.  Witters,  65  Vt.  396,  26  Atl. 
588. 

98.  Treadwell  v.  Moore,  34  Me.  112;  Ar- 
nold V.  Poole,  2  Dowl.  P.  C.  N.  S.  574,  7  Jur. 
653,  12  L.  J.  C.  P.  97,  4  M.  &  G.  860,  5 
Scott  N.  R.  741,  43  E.  C.  L.  444;  Biggs  v. 
Dwight,  6  L.  J.  K.  B.  0.  S.  45,  1  M.  &  R. 
308,  17  E.  C.  L.  670;  Mayberry  r.'  Hunt,  34 
N.  Brunsw.  628;  Eraser  v.  Locie,  10  Grant 
Ch.  (U.  C.)  207. 

Statute  of  limitations. — Application  of  pay- 
ment to  debt  barred  by  statute  of  limitations 
or  for  purpose  of  tolling  statute  see  Limita- 
tions OF  Actions,  25  Cyc.  1380. 

99.  Haynes  v.  Nice,  100  Mass.  327,  1  Am. 
Rep.  109. 

1.  Alabama. —  Armour  Packing  Co.  v. 
Vinegar  Bend  Lumber  Co.,  (1906)  42  So. 
866. 

Maine. — ^Phillips  v.  Moses,  65  Me.  70. 
Massachusetts. — Rohan  v.  Hanson,  11  Cush, 
44. 

2Vci(7  IJampshire. —  Ganmion  r.  Plaisted,  51 
N.  11.  444;  Kidder  r.  Norris,  IS  N.  H.  532; 
Caldwell  V.  Wentworth,  14  N.  H.  431. 

Pennsylvania. —  Greene  r.  Tyler,  39  Pa.  St. 
361. 

Vermont. —  Bancroft  v.  Dumas,  21  Vt.  450. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  100. 

But  HOC  Phili)()tt  r.  Jones,  2  A.  I  K.  41,  4 
L.  J.  K.  B.  05,  4  N.  &  M.  14.  29  E.  C.  L. 
41  ;  CruickshankB  v.  Rose,  1  M.  &  Rob.  ICQ. 

2.  Mcliride  r.  Noble,  (Colo.  1!)07)  90  Pnc. 
1037;   Livornioro  i;.  Claridgo,  33  Me.  428; 
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itor  holds  a  debt  payable  to  liiinself  and  another  payable  to  himself  and  a  third 
person  jointly,  he  must  apply  the  payment  ratably  on  the  two  debts.^  So  if  a 
debt  is  owed  to  two  persons  jointly,  the  one  to  whom  part  payment  is  made  can- 
not appropriate  it  exclusively  to  his  portion  of  the  debt.*  Where  payment  is 
made  by  one  liable  individually  and  also  as  a  trustee,  the  creditor  can  apply  the 
payment  only  to  the  individual  debt.^ 

d.  Debts  Not  Due.  A  creditor  cannot  apply  the  payment  on  a  debt  not  due 
to  the  exclusion  of  one  due  or  overdue." 

e.  Debts  Arising  After  Payment.  So  he  cannot  apply  payment  to  a  debt 
arising  after  tlie  payment  is  made.'' 

f.  Payment  From  Particular  Fund.  Another  exception  to  the  rule  that  the 
creditor  has  the  riglit  to  apply  the  payment  obtains  when  the  money  with  which 
the  payment  is  made  is  known  to  the  creditor  to  have  been  derived  from  a  par- 
ticular source  or  fund,  in  which  case  he  cannot,  without  the  consent  of  the  debtor, 
apply  it  otherwise  than  to  the  exoneration  of  the  source  or  fund  from  which  it 
was  derived.^ 

3.  What  Constitutes  and  Sufficiency.  The  performance  of  some  act  showing 
an  intention  to  specihcally  appropriate  the  payment  to  a  particular  debt  is  suffi- 
cient to  constitute  an  appropriation,^  and  it  may  be  evidenced  by  circumstances  as 
■well  as  by  express  declarations.'"*    For  example,  an  appropriation  may  be  evi- 


Van  Rensselaer  v.  Roberts,  5  Den.  (N.  Y.) 
470;  Frazer  y.  Bireh,  3  Knapp  380,  12  Eng. 
Reprint  697.  See  also  Lee  y.  Fontaine,  10 
Ala.  755,  44  Am.  Dec.  505. 

Partnership  debts. —  But  where  a  partner 
pays  one  having  an  account  against  him  and 
also  against  the  firm,  the  creditor  must 
apply  the  payment  to  the  individual  account. 
Johnson  r.  Boone,  2  Harr.  (Del.)  172.  Con- 
tra, see  Logan  c.  Mason,  6  Watts  &  S.  (Pa.) 
9.  Where  a  mortgage  on  a  partner's  indi- 
vidual property,  given  by  its  terms,  to  secure 
an  individual  debt,  is  also  intended  as  secu- 
rity for  a  firm  debt  assumed  by  the  debtor, 
the  creditor  may  apply  it  to  the  payment  of 
the  individual  debt.  Senter  v.  Williams, 
(Ark.  1891)  17  S.  W.  1029.  On  the  other 
hand  a  payment  by  a  firm  must  be  applied 
to  the  firm  debt  as  distinguished  from  a  debt 
of  a  member  of  the  firm.  Farris  v.  Morrison, 
66  Ark.  318,  50  S.  W.  693;  Thompson  v. 
Brown,  M.  &  M.  40,  31  Rev.  Rep.  710,  22 
E.  C.  L.  466. 

3.  Colbv  f.  Copp,  35  N.  H.  434. 

4.  Cole'  r.  Trull,  9  Piclc  (Mass.)  325. 

5.  Sawyer  i:.  Tappan,  14  N.  H.  352. 

6.  Alahama. —  i\IcWhorter  v.  Blumenthal, 
136  Ala.  568,  33  So.  552,  96  Am.  St.  Rep. 
43;  Heard  v.  Pulaski,  80  Ala.  502,  2  So.  343; 
Bobe  V.  Stickney,  36  Ala.  482. 

Arkansas. —  Gates  r.  Burkett,  44  Ark.  90. 

Connecticut. —  Blinn  v.  Chester,  5  Day  166. 

Illinois.— See  Heintz  v.  Cahn,  29  111.  308. 

Kentnclcy. —  Bacon  v.  Brown,  1  Bibb  334, 
4  Am.  Dec.  640. 

Michigan.- — Richardson  v.  Coddington,  49 
Mich.  l\  12  N.  W.  886. 

'New  Hampshire. —  Parks  v.  Ingram,  22 
N.  H.  283,  55  Am.  Dec.  153. 

Texas. —  Lowery  v.  Dickson,  1  Tex.  App. 
Civ.  Cas.  §  497. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  110. 

But  a  mortgagee  has  the  right  to  apply 
on  the  mortgage  the  proceeds  of  the  mort- 


gaged property  turned  over  to  him,  even 
though  the  mortgage  debt  is  not  due.  Lyon 
V.  Bass,  76  Ark.'  534,  89  S.  W.  849. 

7.  Law  V.  Sutherland,  5  Gratt.  (Va.)  357. 

8.  Pearce  v.  Walker,  103  Ala.  250,  15  So. 
568;  Darden  v.  Gerson,  91  Ala.  323,  9  So. 
278;  Strickland  v.  Hardie,  82  Ala.  412,  3 
So.  40;  Johnson  v.  Thomas,  77  Ala.  367; 
Mahan  v.  Smitherman,  71  Ala.  563;  Levy- 
stein  V.  Whitman,  59  Ala.  345;  Hicks  v. 
Bingham,  11  Mass.  300;  Ogden  v.  Harrison, 
56  Miss.  743;  Thatcher  v.  Massey,  20  S.  C. 
542. 

Where  an  express  company  collected  from 
a  consignee  only  part  payment  for  goods 
sent  C.  0.  D.,  and  remitted  the  portion  so 
paid  to  the  consignor,  the  consignor  has  no 
right,  as  between  himself  and  the  express 
company,  to  apply  such  payment  to  other 
indebtedness  of  the  consignee,  but  must 
credit  it  to  the  account  of  the  goods  so  sent. 
American  Express  Co.  v.  Lesem,  39  111. 
312. 

Money  derived  from  third  person. —  The 

creditor  has  no  right  to  apply  a  payment 
where  the  money  was  received  by  the  debtor 
from  a  third  person  whose  property  would 
be  liable  for  the  debt  in  case  the  money  was 
not  applied  on  the  third  person's  liability. 
Lee  f.  Storz  Brewing  Co.,  75  Nebr.  212,  106 
N.  W.  220 ;  Crane  Bros.  Mfg.  Co.  v.  Keck,  35 
Nebr.  683,  53  N.  W.  606. 

9.  Harker  v.  Conrad,  12  Serg.  &  R.  (Pa.) 
301,  14  Am.  Dec.  691;  Cory  v.  Turkish 
Steamship  Mecca,  [1897]  A.  C.  286,  8  Aspin. 
266,  66  L.  J.  P.  D.  &  Adm.  86,  76  L.  T.  Rep. 
N.  S.  579,  45  Wkly.  Rep.  667;  Reg.  v.  Ogil- 
vie,  29  Can.  Sup.  Ct.  299. 

Drawing  a  bill  on  a  consignee  is  not  of 
itself  an  appropriation  as  to  a  smaller  bal- 
ance due  on  a  previous  consignment.  Fabars 
V.  Welsh,  2  Pa.  L.  J.  363. 

10.  Bayley  v.  Wynkoop,  10  111.  449;  How- 
land  V.  Biench,  7  Blackf.  (Ind.)  236. 
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denced  by  bringing  suit  on  one  claim,'^  or  by  a  receipt/'^  or  a  statement  given  the 
debtor  by  the  creditor.'^  It  lias  been  held  that  an  indorsen'ient  of  a  payment  on 
a  note  without  the  knowledge  or  assent  of  the  maker  does  not  constitute  an 
appropriation  where  the  payee  holds  other  obligations  against  the  ))ayer,'^  although 
there  is  some  authority  to  the  contrary.'''  The  mere  entry  ot"  a  credit  on  a 
particular  account  has  been  held  not  an  appropriation  in  the  absence  of  notice  to 
the  debtor/^  but  when  such  ci-edit  is  made  and  an  account  rendered  to  the  debtor 
showing  such  application  the  appropriation  is  complete."  It  has  been  held  that 
the  creditor  need  not  notify  the  debtor  of  the  appropriation.'^ 

4.  Time  For  Appropriation.  By  the  rule  of  the  civil  law  the  creditor  was 
bound  to  make  his  appropriation  at  the  time  of  the  payment,'^  but  at  common 
law  the  creditor  is  not  compelled  to  exercise  his  right  of  application  at  the  time 
the  payment  is  made.^°  There  is  much  conflict  among  the  authorities,  however, 
as  to  how  long  the  right  exists.  Some  decisions  lay  down  the  broad  rule  that  the 
creditor's  right  of  application  is  not  limited  in  time.*^    By  other  decisions  the 


Mere  intention,  not  manifested  by  acts,  is 
insufficient.  Schoonover  v.  Osborne,  117  Iowa 
427,  90  N.  W.  844. 

11.  Haynes  v.  Waite,  14  Cal.  446;  Starrett 
V.  Barber,  20  Me.  457.  See  also  Bobe  v. 
Stickney,  36  Ala.  482. 

12.  Bloodworth  v.  Jacobs,  2  La.  Ann.  24; 
Smith  V.  Wood,  1  N.  J.  Eq.  74;  U.  S.  v. 
Bradbury,  24  Fed.  Cas.  No.  14,635,  2  Ware 
150;  Fraser  v.  Birch,  3  Knapp  380,  12  Eng. 
Eeprint  697. 

13.  Reynolds  v.  Patten,  10  Misc.  (N.  Y.) 
155,  30  N.  Y.  Suppl.  1050. 

14.  Lau  V.  Blomberg,  3  Nebr.  (Unoff.) 
124,  91  N.  W.  206. 

15.  See  Sanborn  v.  Cole,  63  Vt.  590,  22 
Atl.  716,  14  L.  R.  A.  208,  holding  that  where 
several  notes  were  written  on  one  sheet  an 
indorsement  on  one  note  of  the  words,  "  Re- 
ceived on  the  within  notes,"  etc.,  is  an  appli- 
cation of  the  payment  to  a'l  the  notes. 

16.  Allen  v.  Cnlver,  3  Den.  (N.  Y.)  284; 
Simson  v.  Ingham,  2  B.  &  C.  65,  3  D.  &  R. 
249,  1  L.  J.  K.  B.  0.  S.  234,  26  Rev.  Rep. 
273,  9  E.  C.  L.  37.  Compare  Grasser,  etc., 
Brewing  Co.  v.  Rogers,  112  Mich.  112,  70 
N.  W.  445,  67  Am.  St.  Rep.  389;  Cory  r. 
Turkish  Steamship  Mecca,  [1897]  A.  C.  286, 
8  Aspin.  266,  66  L.  J.  P.  D.  &  Adm.  86,  76 
L.  T.  Rep.  N.  S.  579,  45  Wkly.  Rep.  667. 

The  account-books  of  the  creditor,  al- 
tliough  not  conclusive,  are  competent  evi- 
dence to  show  tlie  appro]iriation  intended. 
Missouri  Cent.  Lumber  Co.  v.  Stewart,  78 
Mo.  Ay)p.  456 ;  Van  Rensselaer  U.  Roberts,  5 
Den.  (N.  Y.)  470. 

But  it  has  been  held  that  where  a  running 
account  is  kept  at  the  post-office  department 
between  tlio  United  States  and  a  postmaster, 
in  which  all  postages  are  charged  to  him,  and 
credit  is  given  for  all  payments  made,  this 
amounts  to  an  election  by  the  creditor  to 
a|)i)ly  tlie  payirienls,  as  they  are  siicwssively 
made,  to  tli(!  e\l  inguisliniciit  of  |)r('<'e(ling  bal- 
ances. .Tones  v.  U.  S.,  7  How.  (U.  S.)  681, 
12  L.  ed.  870. 

17.  Peoi)le  V.  (iran).  139  Mich.  26,  102 
N.  W.  226,  holding  Hint  whcr(^  a  credit  for 
payiricnt  is  entered  on  a  g<'neral  acconnl.  and 
a  Htafcnient  thereof  rendiM'ed  to  the  debtor, 
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this  is  an  election  to  apply  the  payment  to 
the  extinguishment  of  items  antecedently  due 
in  the  order  of  time  in  which  they  stand  in 
the  account. 

18.  Johnson  v.  Thomas,  77  Ala.  367;  Cal- 
lahan V.  Boazman,  21  Ala.  246.  Contra, 
Slaughter  v.  Milling,  15  La.  Ann.  526,  hold- 
ing that  the  imputation,  when  made  by  the 
creditor,  must  be  accepted  by  the  debtor  to 
be  binding  on  him. 

19.  Gass  V.  Stinson,  10  Fed.  Cas.  No.  5,262, 
3  Sumn.  98 ;  Cory  v.  Turkish  Steamship 
Mecca,  [1897]  A.  C.  286,  8  Aspin.  266,  66 
L.  J.  P.  D.  &  Adm.  86,  76  L.  T.  Rep.  N.  S. 
579,  45  Wkly.  Rep.  667. 

20.  California. —  Haynes  v.  Waite,  14  Cal. 
446. 

Missouri. —  Shortridge  v.  Pardee,  2  Mo. 
Afp.  363. 

North  Carolina. —  Moss  v.  Adams,  39  N.  C. 
42. 

United  States. —  Alexandria  v.  Patten,  4 
Cranch  317,  2  L.  ed.  633. 

Canada. —  McKenzie  v.  Gordon,  1  Nova 
Scotia  Dec.  153. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  113. 

Eifect  of  agreement. —  Although  a  creditor 
is  by  agreement  permitted  to  apply  a  pay- 
ment when  he  pleases,  yet  when  a  payment 
has  once  been  applied  it  takes  effect  from  its 
date  and  precludes  other  application.  Lieh- 
tenstein  v.  Lyons,  115  La.  1051,  40  So. 
454. 

21.  Pearce  r.  Walker.  103  Ala.  250.  15  So. 
568;  California  Bank  Webb,  94  N.  Y.  467. 
But  see  Smith  v.  Betty,  [1903]  2  K.  B.  317, 
72  L.  J.  K.  B.  853,  89  L.  T.  Rep.  N.  S.  258, 
52  Wkly.  Rep.  137. 

The  creditor  has  the  right  of  election  "  up 
to  the  very  last  moment." —  Cory  Turkish 
Steamship  Mecca.  [1897]  A.  0.  286.  8  Aspin. 
266,  00  L.  J.  P.  D.  &  Adm.  86,  76  L.  T.  Rep. 
N.  S.  579,  45  Wkly.  Rep.  667.  He  may  exer- 
cise lii.s  right  in  the  witness  box  after  action 
bionght,  i)rovided  that  there  has  been  no 
jirocccding  in  the  action  amounting  to  n  pre- 
vious exercise  or  dcienninat  ion  of  his  right. 
Seymour  i\  Pickett.  [1905]  1  K.  B.  715,  74 
L."J.  K.  B.  -113,  92  L.  T.  Rep.  N.  S.  611),  21 
T.  L.  R.  302. 
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application  mnst  he  before  a  controversy  has  arisen,^^  wliile  another  line  of  cases 
holds  that  it  may  be  before  suit  bronght,^^  and  still  others  that  it  may  be  applied 
before  verdict  or  judgment.^*  It  has  also  been  held  that  the  appropriation  must 
be  made  within  a  reasonable  time.^^ 

5.  Effect  of  Application.  After  the  creditor  has  made  an  application  of  a 
payment,  it  cannot  be  altered  except  by  mutual  consent.^®  And  where  the 
debtor  receives  an  account  or  receipt  applying  payments  in  a  certain  way,  his 
silence  estops  him  from  thereafter  questioning  the  application  made  by  the 
creditor.^^ 

D.  By  Court — 1.  In  General.  If  neither  party  makes  an  application  of  a 
payment  the  law  will  do  so.^ 


Arkansas. —  Lazarus  v.  Freidheim,  51 
Ark.  371,  11  S.  W.  518. 

Georqia. —  Austin  v.  Southern  Home  Bldg., 
etc.,  Assoc.,  122  Ga.  439,  50  S.  E.  382. 

Indiana. — Applegate  v.  Koons,  74  Ind.  247; 
Eussell  V.  Metzgar,  2  Ind.  345. 

i/c^me.— Milliken  v.  Tufts,  31  Me.  497. 

Virginia. —  Chapman  v.  Com.,  25  Gratt. 
721. 

West  Virginia. —  Norris  v.  Beaty,  6  W.  Va. 
477. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  113. 

Compare  Stone  v.  Pettus,  (Tex.  Civ.  App. 
1907)  103  S.  W.  413;  The  Mary  K.  Camp- 
bell, 40  Fed.  906. 

23.  California. —  Haynes  v.  Waite,  14  Cal. 
446. 

Delaware. —  McCartney  v.  Buck,  8  Houst. 
34,  12  Atl.  717. 

Michigan. —  People  v.  Grant,  (1905)  102 
N.  W.  226. 

Missouri. —  Shortridge  v.  Pardee,  2  Mo. 
App.  363. 

:^'elo  York. —  Sanford  v.  Van  Arsdall,  53 
Hun  70,  6  N.  Y.  Suppl.  494. 

North  Carolina. —  Moss  v.  Adams,  39  N.  0. 
42. 

Texas. —  Taylor  v.  Coleman,  20  Tex.  772; 
Thatcher  v.  Tillory,  30  Tex.  Civ.  App.  327, 
70  S.  W.  782. 

Vermont. —  Pierce  v.  Knight,  31  Vt.  701. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  113. 

Compare  Fraser  v.  Locie,  10  Grant  Ch. 
(U.  C.)  207. 

24.  Brice  v.  Hamilton,  12  S.  C.  32.  See 
also  Heilbron  v.  Bissell,  Bailey  Eq.  (S.  C.) 
430. 

25.  Harker  v.  Conrad,  12  Serg.  &  R.  (Pa.) 
301,  14  Am.  Dec.  691;  McKenzie  v.  Gordon, 
1  Nova  Scotia  Dec.  153.  See  also  Allen  v. 
Culver,  3  Den.  (N.  Y.)  284;  Stone  v.  Pettus, 
(Tex.  Civ.  App.  1907)  103  S.  W.  413; 
Thatcher  v.  Tillory,  30  Tex.  Civ.  App.  327, 
70  S.  W.  782  (as  to  what  is  unreasonable 
time ) . 

26.  Alahama. —  Pearce  v.  Walker,  103  Ala. 
250,  15  So.  568;  Lane  v.  Jones,  79  Ala.  156. 

California. —  Wiite  v.  Costigan,  138  Cal. 
564,  72  Pac.  178;  Hardenbergh  v.  Bacon,  33 
Cal.  356. 

Illinois. — '  U.  S.  Rubber  Co.  v.  Peterman, 
119  III.  App.  610  [reversed  in  part  on  other 
grounds  in  221  111.  581,  77  N.  E.  1108]. 

Iowa. —  Chicago  Lumber  Co.  v.  Woods,  53 
Iowa  552,  5  N.  W.  715. 


Louisiana. —  Metoyer  v.  Trezzini,  6  Rob. 
124. 

Maine. —  Plummer  v.  Erskine,  58  Me.  59 ; 
Codman  v.  Armstrong,  28  Me.  91. 

New  Jersey. —  Smith  v.  Wood,  1  N.  J.  Eq. 
74. 

New  York. —  Louis  v.  Bauer,  33  N.  Y.  App. 
Div.  287,  53  N.  Y.  Suppl.  985;  Allen  v. 
Culver,  3  Den.  284. 

Ohio. —  Brown  v.  Brabham,  3  Ohio  275. 

Virginia. —  Chapman  v.  Cora.,  25  Gratt. 
721. 

Washington. — Hill  V.  Southerland,  1  Wash. 
128. 

United  States. —  The  Asiatic  Prince,  108 
Fed.  287,  47  C.  C.  A.  325. 

England. —  Pollard  v.  Bank  of  England, 
L.  R.  6  Q.  B.  623,  40  L.  J.  Q.  B.  233,  25  L.  T. 
Rep.  N.  S.  415,  19  Wkly.  Rep.  1168. 

Canada. —  Beatty  v.  Maxwell,  1  Ont.  Pr. 
85. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  114. 

Running  account. —  Where  a  creditor  has 
treated  an  account  as  a  general  and  con- 
tinuous one,  and  made  a  general  application 
of  payments  thereon,  he  cannot  afterward 
separate  the  items  into  two  separate  ac- 
counts, and  apply  the  payments  to  the  later 
items,  since  an  application  of  a  payment  once 
lawfully  made  by  either  party  is  final  and 
conclusive  so  that  he  cannot  thereafter 
change  it.  Pond  O'Connor,  70  Minn.  266, 
73  N.  W.  159,  248. 

27.  Baker  v.  Smith,  44  La.  Ann.  925,  11 
So.  585;  Flower  v.  O'Bannon,  43  La.  Ann. 
1042,  10  So.  376;  McLear  v.  Hunsicker,  30 
La.  Ann.  1225;  Seymour  v.  Marvin,  11  Barb. 
(N.  Y.)  80.  See  also  Gleason  v.  Hobart,  16 
Vt.  472. 

Application  contrary  to  agreement. —  Th3 

lapse  of  a  considerable  time  after  receiving 
notice  of  the  manner  of  applying  a  payment 
precludes  the  right  to  insist  that  the  appli- 
cation was  not  applied  in  the  manner  agreed 
upon.  Sweeney  v.  Pratt,  70  Conn.  274,  39 
Atl.  182,  66  Am.  St.  Rep.  101. 

28.  Delaware. —  Pickering  v.  Day,  2  Del. 
Ch.  333. 

Kentucky. —  McDaniel  v.  Barnes,  5  Bush 
183;  Nutail  v.  Brannin,  5  Bush  11. 

Louisiana. —  Bloodworth  V.  Jacobs,  2  La. 
Ann.  24. 

New  Jersey. —  Leeds  v.  Gifford,  41  N.  J, 
Eq.  464,  5  Atl.  795  laffirmed  in  45  N.  J.  Eq. 
245,  19  Atl.  621]. 
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2.  Intent  of  Parties.    Payments  by  the  debtor  will  be  applied  according  to 

the  intention  of  the  parties  where  that  can  be  determined  with  reaBonable  cer- 
tainty.^^ And  the  court  will  not  generally  exercise  the  power  of  appropriating 
payments  when  an  appropriation  has  already  been  made  Ijy  either  debtor  or 
creditor.*^"  Where  an  arrangement  has  been  made  that  money  paid  shall  be 
appropriated  to  the  discharge  of  specified  debts,  the  court  may  enforce  the 
agreement.^' 

3.  Justice  and  Equity  Rule.  Under  the  rules  of  the  civil  law,  the  application 
must  be  made  to  that  debt  which  the  debtor  at  the  time  1ms  the  most  interest  to 
discharge,  irrespective  of  its  effects  on  the  creditor,^^  and  this  rule  has  been 
adopted  in  a  few  of  the  states  in  this  country.^^    At  common  law,  however, 


ZVew  Yor/c. —  Matter  of  Milligan,  112  N.Y. 
App.  Div.  373,  98  N.  Y.  Suppl.  480. 

'North  Carolina. —  Raymond  v.  Newman, 
122  N.  C.  52,  29  S.  E.  353. 

Oregon. —  Trullinji-er  v.  Kofoed,  7  Oreg. 
228,  33  Am.  Rep.  708. 

Pennsylvania. —  Moore  v.  Kiff,  78  Pa.  St. 
96;  Keller  v.  Com.,  1  Am.  L.  J.  156. 

Virginia. —  Pope  v.  Transparent  Ice  Co.,  91 
Va.  79,  20  S.  E.  940. 

Washington. —  Frazer  V.  Miller,  7  Wash. 
521,  35  Pae.  427. 

United  States. —  U.  S.  v.  Bradbury,  24  Fed. 
Cas.  No.  14,635,  2  Ware  150;  Whetmore  v. 
Murdock,  29  Fed.  Cas.  No.  17,510,  3  Woodb. 
&  M.  390. 

Canada. —  Wilson  v.  Rykert,  14  Ont.  188. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  115. 

The  jury  -will  make  the  application  under 
the  evidence  in  the  cause  and  the  direction 
of  the  court.  Selleck  v.  Sugar  Hollow  Turn- 
pike Co.,  13  Conn.  453  ;  McFarland  v.  Lewis, 
3  111.  344;  Oliver  v.  Phelps,  20  N.  J.  L.  180; 
White  V.  Trumbull,  15  N.  J.  L.  314,  29  Am. 
Dec.  687 ;  Robinson  v.  Doolittle,  12  Vt.  246. 

29.  Connecticut. —  Chester  v.  Wheelwright, 
15  Conn.  562. 

Georgia. —  Holley  v.  Hardeman,  76  Ga. 
328. 

Indiana. —  Huntington  County  Loan,  etc., 
Assoc.  V.  Cast,  (1903)  67  N.  E.  921. 

Maine. —  Bangor  Boom  Corp.  v.  Whiting, 
29  Me.  123;  Portland  Bank  v.  Brown,  22 
Me.  295. 

Pennsylvania. —  Stewart  v.  Keith,  12  Pa. 
St.  238. 

Texas. — El  Paso  BIdg.,  etc..  Assoc.  v.  Lane, 
81  Tex.  309,  17  S.  W.  77. 

Vermont. —  Farmers'  Bank  v.  Burchard,  33 
Vt.  346;  Mclntyre  V.  Corss,  18  Vt.  451; 
Emery  r.  Tichout,  13  Vt.  15. 

Virginia. — See  I3ooten  v.  Scheflfer,  21  Gratt. 
474. 

United  Stales. —  The  Mary  K.  Campbell, 
40  Fed.  900;  The  Martha,  29  Fed.  708. 

Enqlatid. —  Cory  r.  Turkish  Steamship 
Mecca,  [1807]  A.  C.  280,  8  Aspin.  206,  06 
L.  J.  P.  D.  &  Adm.  80,  76  L.  T.  Hoi).  N.  R. 
679,  45  Wkly.  Rep.  007;  Kirkputrick  v. 
Soul.li  AuHtriiliiin  In.s.  Co.,  11  A))p.  Cns.  177; 
TIciniikcr  Wigg,  4  Q.  B.  7!)2,  Dav.  &  M. 
]«(),  '\r>  K.  C.  L.  792;  Urazior  r.  Bryant,  2 
Dowl.  I'.  C.  477;  Cliiily  n.  Naish,  2  Dowl. 
P.  ('.  511.  Sci-  nlHo  Brr)\viiiiig  i>.  Biildwin, 
40  I..  T.  Hep.  N.  S.  248,  27  Wkly.  Rep.  044; 

[  VI,  D,  2] 


Brett  V.  Marsh,  1  Vern.  Ch.  468,  23  Eng. 
Reprint  594. 

Canada. —  Holmes  v.  Davison,  15  Nova 
Scotia  61 ;  Griffith  v.  Crocker,  18  Ont.  App. 
370;  Russell  v.  Davey,  7  Grant  Ch.  (U.  C.) 
13. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  117. 

Compare  Estes  v..  Fry,  166  Mo.  70,  65 
S.  W.  741 ;  Gillett  v.  Depuy,  48  N.  Y.  App. 
Div.  388,  63  N.  Y.  Suppl.  49. 

A  receipt  for  money  in  the  ordinary  form 
"  on  account "  will  not  be  applied  to  an  out- 
standing note,  in  a  proceeding  to  enjoin  a 
judgment  thereon,  unless  the  intention  of 
the  parties  to  have  the  payment  so  applied 
is  unequivocally  proved.  Tucker  v.  Brackett, 
25  Tex.  Suppl.  199. 

Effect  of  previous  dealings. —  Money  given 
to  a  creditor  without  direction  as  to  its 
application  will  be  applied  by  the  law  to 
that  debt  which,  from  previous  dealings  with 
the  debtor,  the  creditor  was  justified  in  sup- 
posing was  intended.  Gwin  v.  McLean,  62 
Miss.  121. 

30.  Georsria.— Mercer  v.  Tift,  79  Ga.  174, 
4  S.  E.  114;  Killorin  v.  Bacon,  57  Ga.  497. 

Maryland. —  Albert  v.  Lindau,  46  Md.  334. 
Massachusetts. —  Shaw  v.  Pratt,  22  Pick. 
305. 

Michigan.— Wood  v.  Genett,  120  IMich.  222, 
79  N.  W.  199. 

Missouri. —  McMillan  v.  Grayston,  83  Mo. 
App.  425. 

i\'eiy  Jersey. —  Feldman  v.  Gamble,  26  N.  J. 
Eq.  494;  Terhune  v.  Colton,  12  N.  J.  Eq. 
312. 

New  York. —  Read  v.  Mutual  Safety  Ins. 
Co.,  3  Sandf.  54. 

Ohio.-^  Muskingum  Bank  v.  Carpenter,  7 
Ohio  21,  28  Am.  Dec.  610. 

Pennsylvania. —  Watt  r.  Hoch,  25  Pa.  St. 
411;  Sclfridge  v.  Northampton  Bank,  8 
Watts  &  S.  320. 

Texas. —  Reed  v.  Corry,  (Civ.  App.  1901) 
01  S.  W.  157. 

Virginia. —  Pitzer  r.  Logan,  85  Va.  374,  7 
S.  K.  385. 

See  39  Cent.  Dig.  tit.  "Payment."  §  117. 

31.  Lansdalc  v.  Mitchell,  14  B.  Mon.  (Ky.) 
348. 

32.  Murdock  r.  Clarke,  SS  Cal.  384,  20 
Pac.  001. 

33.  //OHi.sifiJW.— Miller  r.  The  S.  F.  J. 
Trabiie,  10  La.  Ann.  375;  Spillor  r.  Ills  Ored- 
itorn,  10  La.  Ann.  292;  Slaughter  v.  Milling, 
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and  in  most  of  tlie  states  in  this  country,  while  there  are  cases  laying  down  the 
rule  that  the  creditor  should  be  preferred,^^  yet  the  general  rule  is  that  the  court 
will  make  the  application  in  such  a  manner,  in  view  of  all  the  circumstances  of 
the  case,  as  is  most  in  accord  with  justice  and  equity  and  will  best  protect  and 
maintain  the  rights  of  both  debtor  and  creditor.^^    In  some  states  the  application 


15  La.  Ann.  526 ;  Dunlop  v.  Tarkington,  5 
La.  Ann.  569;  Follain  f.  Orillion,  9  Rob. 
506;  Denis  i".  Raniouin,  1  Rob.  318;  Pargoud 
V.  Grifling,  10  La.  356;  Abadie  v.  Poydras,  6 
Mart.  N.  S.  26;  Wiekner  r.  Croghan,  4  Mart. 
N.  S.  79;  Johnson  v.  Sterling,  3  Mart.  N.  S. 
483. 

Maryland. — Clark  v.  Boannan,  89  Md.  428, 
43  Atl.  926;  Frazier  v.  Lanahan,  71  Md.  131, 
17  Atl.  940,  17  Am.  St.  Rep.  516;  Calvert  v. 
Carter,  18  Md.  73;  Gwinn  v.  Whitaker,  1 
Harr.  &  J.  754. 

Mississippi. — Neal  v.  Allison,  50  Miss.  175; 
Hamer  v.  Kirkwood,  25  Miss.  95 ;  Baine  v. 
Williams,  10  Sm.  &  M.  113. 

Pcnns-ylmnia. — See  Pierce  v.  Sweet,  33  Pa. 
St.  151;  Davis  v.  Wood,  1  Del.  Co.  382. 

Texas. —  Stanley  v.  Westrop,  16  Tex.  200; 
Paschall  v.  Pioneer  Sav.,  etc.,  Co.,  19  Tex. 
Civ.  App.  102,  47  S.  W.  98.  See  also  Phillips 
V.  Herndon,  78  Tex.  378,  14  S.  W.  857,  22 
Am.  St.  Rep.  59,  where  debtor  dead. 

Virginia. —  See  Magarity  v.  Shipman,  82 
Va.  784,  1  S.  E.  109. 

United  (States. —  Gass  v.  Stinson,  10  Fed. 
Cas.  No.  5,262,  3  Sumn.  98;  U.  S.  v.  Brad- 
burv,  24  Fed.  Cas.  No.  14,635,  2  Ware  150. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  116. 

In  Quebec  this  is  the  statutory  rule.  Reg. 
V.  Ogilvie,  29  Can.  Sup.  Ct.  299. 

In  Mississippi  the  rule  has  never  been  ap- 
plied except  where  there  has  been  two  or 
more  principal  debts  of  unequal  dignity,  as 
bond  or  simple  contract,  or  where  they  are 
unequally  onerous,  as  mortgage  and  simple 
contract,  or  where  one  bears  interest,  or  a 
high  rate  of  interest,  and  the  other  bears 
none,  or  a  less  rate  of  interest.  Miller  v. 
Leflore,  32  Miss.  634. 

If  the  intention  of  the  debtor  can  be 
gathered  from  the  surrounding  circumstances 
of  the  case,  it  must  prevail  where  application 
is  made  by  the  court.  Conduitt  v.  Ryan,  3 
Ind.  App.  "l,  29  N.  E.  160;  Bonaffe  v.  Wood- 
berry,  12  Pick.  (Mass.)  456;  Cass  v.  Mc- 
Donald, 39  Vt.  65;  Robinson  v.  Doolittle,  12 
Vt.  246;  Hill  V.  Gregory,  Wythe  (Va.)  73. 

An  obligation  as  surety  is  not  necessarily 
less  onerous  than  one  as  principal,  and  a 
payment  is  not  necessarily  to  be  imputed  to 
the  latter  rather  than  the  former.  Whether 
a  debt  be  more  or  less  onerous  depends  on 
the  debtor's  interest  in  discharging  it.  Denis 
V.  Eamouin,  1  Rob.  (La.)  318. 

When  application  is  beneficial  to  debtor. — 
Wliere  a  married  Avoman  borrowed  money  to 
pay  for  land,  on  which  she  gave  a  mortgage 
to  secure  the  lender  and  the  money  so  lent 
was  charged  on  general  account,  and  unap- 
propriated payments  were  made  sufficient  to 
repay  the  money  expended  for  the  land,  a 
court  of  equity  will  apply  the  payments  to 
other  items  of  the  account,  so  as  to  preserve 


the  lien,  although  the  mortgage  was  void. 
Clark  V.  Clark,  58  Miss.  68. 

But  where  there  is  an  express  agreement 
between  the  parties,  or  a  course  of  business 
from  which  an  agreement  would  be  implied 
that  another  rule  shall  control,  the  debtor 
cannot  invoke  the  principle  that  appropria- 
tions are  to  be  made  in  the  manner  most 
beneficial  to  him.  Gwin  v.  McLean,  62  Miss. 
121. 

34.  Alabama. —  McCurdy  v.  Middleton,  82 
Ala.  131,  2  So.  721. 

Illinois.— Wilhelm  v.  Schmidt,  84  111.  183, 
Maine. —  Portland  Bank  v.  Brown,  22  Me. 
295,  holding  that,  other  considerations  being 
equal,  a  payment  will  be  appropriated  in  the 
first  instance,  to  the  payment  of  a  note  due 
absolutely  to  the  creditor,  rather  than  of  one 
transferred  to  him  as  collateral  security  only. 

Pennsylvania. —  Smith  v.  Brooke,  49  Pa. 
St.  147. 

Vermont. —  Briggs  v.  Williams,  2  Vt.  283. 
See  39  Cent.  Dig.  tit.  "Payment,"  §  116. 

35.  Alabama. —  Callahan  v.  Boazman,  21 
Ala.  246. 

California. —  Murdock  V.  Clarke,  38  Cal. 
384,  26  Pac.  601. 

Connecticut. —  Chester  v.  Wheelwright,  15 
Conn.  562.  See  Rowland  v.  Smith,  49  Conn. 
404. 

Florida. —  Randall  v.  Parramore,  1  Fla. 
409. 

Illinois. —  Bayley  v.  Wynkoop,  10  111.  449 ; 
SafTer  v.  Lambert,  111  111.  App.  410;  Dehner 
V.  Helmbacher  Forge,  etc..  Mills,  7  111.  App. 
47. 

Maine. —  See  Lambert  v.  Winslow,  48  Me. 
196. 

Maryland. —  Gwinn  v.  Whitaker,  1  Harr, 
&  J.  754;  McTavish  v.  Carroll,  1  Md.  Ch. 
160. 

Michigan. —  Youmans  v.  Heartt,  34  Mich. 
397. 

Missouri. —  Benny  v.  Rhodes,  18  Mo.  147, 
59  Am.  Dee.  293. 

New  Hampshire. —  Young  v.  Woodward,  44 
N.  H.  250. 

Pennsylvania. —  Harker  t".  Conrad,  12  Serg. 
&  R.  301,  14  Am.  Dec.  691. 

Texas. —  Proctor  v.  Marshall,  18  Tex.  63; 
Lowery  v.  Dickson,  1  Tex.  App.  Civ.  Cas. 
§  497. 

Vermont. —  Pierce  v.  Knight,  31  Vt.  701; 
Robinson  v.  Doolittle,  12  Vt.  246 ;  Briggs  v. 
Williams,  2  Vt.  283. 

Virginia. —  Chapman  v.  Cora.,  25  Gratt. 
721;  Smith  v.  Lovd,  11  Leigh  512,  37  Am. 
Dec.  621. 

West  Virginia. —  Buster  v.  Holland,  27 
W.  Va.  510';  Norris  v.  Beaty,  6  W.  Va. 
477.  _ 

Wisconsin. —  Hannan  v.  Engelmann,  49 
Wis.  278,  5  N.  W.  791. 

[VI.  D,  3] 


1242    [30  Cyc] 


PA  YMENT 


of  payments  is  governed  by  statute.^^    It  is  generally  held  that  the  court  will 
apply  a  payment  to  interest  instead  of  principal ;  ^'^  to  an  interest-bearing  debt 
in  preference  to  one  bearing  no  interest;'^'*  to  the  debt  bearing  the  highest  rate 
of  interest;     to  the  payment  of  legal  interest  instead  of  that  which  is  usurious 
to  a  debt  that  has  matured  rather  than  one  not  yet  due      to  the  payment  of 


United  States. —  U.  S.  v.  Kirpatriek,  9 
Wheat.  720,  6  L.  ed.  199;  Cremer  v.  Higgin- 
son,  6  Fed.  Cas.  No.  3,383,  1  Mason  323; 
Leef  V.  Goodwin,  15  Fed.  Cas.  No.  8,207, 
Taney  460;  Postmaster-Gen.  v.  Norvell,  19 
Fed.  Cas.  No.  11,310,  Gilp.  106;  U.  S.  v. 
Linn,  26  Fed.  Cas.  No.  15,606,  2  McLean  501. 
See  also  Illinois  Trugt,  etc..  Bank  v.  Ottumwa 
Electric  R.  Co.,  39  Fed.  235. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  116. 

Equitable  principles  enforced  at  law. —  In 
making  tlie  application  of  payments,  the 
principles  of  equity  are  recognized  at  law, 
so  far  as  the  nature  of  the  proceedings  will 
admit.  Thompson  v.  Phelan,  22  N.  H.  339; 
Merrimack  County  Bank  v.  Brown,  12  N.  H. 
320. 

In  other  cases  it  is  said  that  the  court  will 
not  make  an  application  so  as  to  favor  either 
party,  but  will  make  such  application  as 
that,  under  all  the  circumstances,  the  greatest 
equity  will  be  done  or  the  mutual  intention 
of  the  parties  at  the  time  of  the  payment,  if 
it  can  be  ascertained,  Avill  be  best  carried 
out.  Stamford  Bank  v.  Benedict,  15  Conn. 
437.  The  rule  which  favors  the  debtor  may 
be  applied  in  proper  instances  where  it  will 
work  equity,  and  the  rule  which  favors  the 
creditor  may  be  applied  in  proper  instances 
where  it  will  work  equity,  but  neither  of 
these  rules  should  be  carried  to  an  extreme 
or  unreasonable  length.  Thome  V.  Allen,  72 
Minn.  461,  75  N.  W.  706.  If  the  creditor, 
by  any  application  that  may  be  made  for 
him,  can  receive  all  for  which  the  debtor  is 
tinder  an  obligation  to  him,  it  should  be  ap- 
plied in  such  a  mode  as  will  be  least  onerous 
to  the  debtor.  Wlien  the  interest  of  the 
debtor  cannot  be  promoted  by  any  particular 
application  of  the  payment,  or  when  it  is  a 
matter  of  indifference  to  him  in  which  mode 
the  application  is  made,  the  law  raises  a 
presumption  that  the  payment  was  actually 
received  in  the  way  that  was  of  least  advan- 
tage to  the  creditor.  Murdock,  v.  Clarke,  88 
Cal.  384,  26  Pac.  601. 

Preservation  of  homestead  right. —  The  ap- 
plication of  payment  should  be  made  by  the 
court  so  as  to  preserve  a  homestead  right  of 
the  debtor  where  a  part  of  the  indebtedness 
which  is  the  entire  unsecured  claim  was 
created  before  the  property  constituting  the 
homestead  became  exempt.  Stewart  First 
Nat.  Bank  V.  Ilollingsworth,  78  Iowa  575,  43 
N.  W.  530,  0  L.  R.  A.  92  [folloivcd  in  Shaffer 
V.  Chornyk,  130  Iowa  086,  107  N.  W. 
8011. 

36.  See  the  statutes  of  the  several  states. 
See  alKo  Murdock  v.  Clarke,  88  Cal.  384,  20 
Pac.  001. 

37.  See  infra,  VI,  1),  11. 

38.  Kentucky.— Ulnnion  v.  Rice,  5  T.  B. 
Men.  253. 

[VI,  D,  8] 


Louisiama. —  Pargoud  v.  Griffing,  10  La, 
350. 

Maryland. —  MeTavish  v.  Carroll,  1  Md. 
Ch.  100. 

Tennessee. —  Bussey  v.  Gant,  10  Humphr. 
238. 

England.— Chum  v.  Box,  2  Freem.  261,  22 
Eng.  Reprint  1197;  Heyward  v.  Lomax,  1 
Vern.  Ch.  24,  23  Eng.  Reprint  279.  See  also 
Bowes  V.  Lucas,  Andr.  55;  Hammersley  v. 
Knowlys,  2  Esp.  665,  5  Rev.  Rep.  764; 
Anonymous,  8  Mod.  236;  Dawe  v.  Holds- 
worth,  1  Peake  N.  P.  64,  15  Rev.  Rep.  595 
note;  Goddard  v.  Cox,  Str.  1194;  Bois  v. 
Cranfield,  Style  239,  82  Eng.  Reprint  677; 
Manning  v.  Westerne,  2  Vern.  Ch.  606,  23 
Eng.  Reprint  996 ;  Periss  v.  Roberts,  1  Vern. 
Ch.  34,  23  Eng.  Reprint  289;  Vin.  Abr.  tit. 
"Payment"  (M.),  pi.  1. 

39.  Magaritv  v.  Shipman,  82  Va.  784,  1 
S.  E.  109. 

Exception  to  rule. —  While  ordinarily  a 
payment  should  be  applied  to  the  extinguish- 
ment of  the  interest  upon  the  obligation  bear- 
ing the  highest  rate  of  interest,  yet  where 
one  of  the  obligations  bearing  a  lower  rate 
of  interest  provides  for  compounding  of  in- 
terest, the  latter  has  the  most  interest  and 
a  payment  should  first  be  applied  thereto, 
especially  where  the  creditor  will  suffer  no 
loss  but  will  receive  all  that  the  debtor  has 
obligated  himself  to  pay  to  him.  Murdock 
V.  Clarke,  88  Cal.  384,  26  Pac.  601. 

40.  See  Usury. 

A\.  Alalama. —  Bobe  v.  Sticknev,  36  Ala. 
482. 

Connecticut. —  Stamford  Bank  v.  Benedict, 

15  Conn.  437. 

Louisiana. —  New  Orleans  v.  Pigniolo,  29 
La.  Ann.  835 ;  Miller  v.  The  S.  F.  J.  Trabue, 

16  La.  Ann.  375  ;  Spiller  v.  His  Creditors,  16 
La.  Ann.  292;  Slaughter  v.  Milling,  15  La. 
Ann.  526;  Follain  v.  Orillion,  9  Rob.  506; 
Lebleu  v.  Rutherford,  9  Rob.  95 ;  Forstall  v. 
Blanchard,  12  La.  1 ;  Wartelle  v.  Le  Blane, 
10  La.  556;  Cox  v.  Rees,  10  La.  232. 

Missouri. —  Cloney  v.  Richardson,  34  Mo. 
370. 

New  York. —  Tliomas  v.  Kelsey,  30  Barb. 
208;  Niagara  Bank  v.  Rosevelt,  9  Cow. 
409. 

I'ennsylvania. —  Seymour  v.  Sexton,  10 
Watts  255. 

South  Carolina. —  Williams  v.  Vance,  9 
S.  C.  344,  30  Am.  Rep.  26. 

United  Slates. —  See  U.  S.  v.  Morgan,  111 
Fed.  474. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  124. 

Where  several  notes,  payable  in  merchan- 
dis(!  on  the  first  days  of  throe  successivo 
years,  were  given,  the  merchandise  delivered 
in  (he  course  of  each  year  should  he  applied 
in  satisfaction  of  the  note  falling  due  tho 
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legal  items  in  an  account  rather  than  those  which  are  illegal ;  to  an  unsecured 
debt  in  preference  to  one  for  which  the  creditor  is  secured ;  ""^  to  a  debt  for 
which  the  security  is  most  precarious  where  the  creditor  holds  more  than  one 
security ;  and,  for  the  purpose  of  protecting  the  rights  of  the  creditor,  to  the 
earlier  items  of  an  account  in  preference  to  later  ones.*^  A  payment  will  not 
be  applied  to  a  debt  owing  by  the  debtor  to  a  third  person,^*^  nor  to  debts  contracted 
after  the  payment,^''  nor  to  an  indebtedness  to  be  incurred  in  the  future,^^  nor  to 
unenforceable  demands/^  "Where  only  one  debt  is  shown  to  exist,  of  course  the 
law  will  apply  tlie  payment  to  that  debt.^° 

4.  Priority  of  Debts  —  a.  In  General.  Except  where  equitable  principles 
require  a  different  disposition  tliereof,^^  or  where  a  different  application  has  been 
made  by  the  parties  themselves,''^  it  is  a  well-settled  rule  that  a  payment  should 
be  applied  by  the  court  to  the  oldest  debt  where  there  is  more  than  one  debt,^^ 


first  day  of  the  succeeding  year.  Anderson 
V.  Mason,  6  Dana  (Ky.)  217. 

42.  See  inp-a,  VI,  D,  6. 

43.  See  inp-a,  VI,  D,  5. 

44.  See  tiifro,  VI,  D,  5,  a. 

45.  See  infra,  VI,  D,  4,  b;  VI,  D,  5,  b. 

46.  Missouri  Cent.  Lumber  Co.  v.  Stewart, 
78  Mo.  App.  456. 

47.  London,  etc.,  Bank  v.  Parrott,  125  Oal. 
472,  58  Pac.  161,  73  Am.  St.  Rep.  64. 

48.  Harrison  i.-.  Johnston,  27  Ala.  445, 
hokling  that,  in  the  absence  of  evidence 
showing  most  unmistakably  the  intention  of 
the  parties,  a  general  payment  to  a  commis- 
sion merchant,  with  whom  a  debtor  has  a 
running  account,  will  be  referred  to  his 
existing  indebtedness,  and  not  to  future  ad- 
vances. 

49.  Armour  Packing  Co.  v.  Vinegar  Bend 
Lumber  Co.,  (Ala.  1906)  42  So.  866;  Schefier 
r.  Tozier,  25  Minn.  478. 

50.  McDonnell  v.  Montgomery  Branch 
Bank,  20  Ala.  313;  Cary  v.  Herrin,  62  Me. 
16;  Missouri  Cent.  Lumber  Co.  v.  Stewart, 
78  Mo.  App.  456;  Miller  v.  Bingham,  29  Vt. 
82.  See  also  Thompson  v.  Davenport,  1 
Wash.  (Va.)  125. 

Indivisible  contract. —  Where  a  number  of 
articles  are  all  bought  at  one  time  under  a 
single  contract  and  the  promise  to  pay  for 
them  is  one  and  indivisible,  the  court  cannot 
appropriate  payments  made  on  the  contract 
to  any  particular  article  bovight.  Hill  v. 
McLaughlin,  158  Mass.  307,  33  N.  E.  514. 

Matured  notes  growing  out  of  the  same 
transaction,  in  the  hands  of  the  same  cred- 
itor, against  the  same  debtor,  constitute  but 
one  debt;  and  payments  made  after  maturity 
are  imputable  to  the  entire  debt.  Eyle  v. 
Roman  Catholic  Church,  etc.,  36  La.  Ann. 
310. 

51.  Campbell  v.  Vedder,  1  Abb.  Dec.  (N.  Y.) 
295.  See  also  Merchants'  Bank  v.  Stirling, 
13  Nova  Scotia  439. 

Particular  equities  have  precedence,  and 
hence  application  will  be  made  to  those  items 
for  which  the  security  is  most  precarious. 
Smith  V.  Lewiston  Steam  Mill,  66  N.  H.  613, 
34  Atl.  153.    See  also  infra,  VI,  D,  4,  b. 

52.  Hilton  v.  Sims,  45  Ga.  565. 

53.  California. —  Ducan  v.  Thomas,  81  Cal. 
56.  22  Pac.  297;  Wendt  v.  Ross,  33  Cal. 
650. 


Georgia. —  Killorin  v.  Bacon,  57  Ga.  497 
(holding,  however,  that  the  law  is  not  so 
imperative  as  to  authorize  the  jury  to  be 
directed  to  apply  the  payment  to  the  oldest 
claim)  ;  Horne  v.  Planters'  Bank,  32  Ga.  1; 
Price  V.  Cutts,  29  Ga.  142,  74  Am.  Dec.  52. 

loioa. —  Blair  Town  Lot,  etc.,  Co.  v.  Hillis, 
76  Iowa  246,  41  N.  W.  6. 

Louisiana. —  Dewar  v.  Beirne,  McGloin  75. 

i!/aiwe.— Milliken  v.  Tufts,  31  Me.  497. 

Maryland. —  Allstan  v.  Contee,  4  Harr.  & 
J.  351. 

Missouri. —  Hammer  v.  Crawford,  (App. 
1900)  93  S.  W.  348;  Lewis  v.  Gambs,  6  Mo. 
App.  138. 

New  Hampshire. — Smith  v.  Lewiston  Steam 
Mill,  66  N.  H.  613,  34  Atl.  153;  Parks  v. 
Ingram,  22  N.  H.  283,  55  Am.  Dec.  153; 
Caldwell  v.  Wentworth,  14  N.  H.  431. 

Netv  York. —  Berrian  v.  New  York,  4  Rob. 
538;  Kloepfer  v.  Maher,  84  N.  Y.  Suppl.  138; 
Douglass  V.  Murray,  7  N.  Y.  St.  837.  But  see 
Righter  v.  Stall,  3  Sandf.  Ch.  608. 

Pennsylvania. —  Hollister  v.  Davis,  54  Pa. 
St.  508 ;  Berghaus  f.  Alter,  9  Watts  386. 

South  Carolina. —  Huger  v.  Bocquet,  1  Bay 
497. 

Fermoni.— GifTord  v.  Thomas,  62  Vt.  34, 
19  Atl.  1088;  Langdon  v.  Bowen,  46  Vt.  512; 
St.  Albans  v.  Failey,  46  Vt.  448. 

Virginia. —  Pope  v.  Transparent  Ice  Co.,  91 
Va.  79,  20  S.  E.  940;  Chapman  v.  Com.,  25 
Gratt.  721;  Smith  v.  Loyd,  11  Leigh  512,  37 
Am.  Dec.  621. 

Washington.—  Kelso  v.  Russell,  33  Wash. 
474,  74  Pac.  561. 

West  Virginia. —  Rowan  v.  Chenoweth,  55 
W.  Va.  325,  47  S.  E.  80;  Genin  v.  Ingersoll, 
11  W.  Va.  549. 

United  States. —  In  re  The  Barges  2  &  4, 
58  Fed.  425;  The  Louie  Dole,  14  Fed.  862,  11 
Biss.  479:  Boody  v.  U.  S.,  3  Fed.  Cas.  No. 
1,636,  1  Woodb.  &  M.  150;  McDowell  v. 
Blackstone  Canal  Co.,  16  Fed.  Cas.  No.  8,777, 

5  Mason  11;  Whetmore  v.  Murdock,  29  Fed. 
Cas.  No.  17,510,  3  Woodb.  &  M.  390. 

England. —  Toulmin  v.  Copland,  2  CI.  &  F. 
681,  6  Eng.  Reprint  1310,  West.  164,  9  Eng. 
Reprint  459 ;  Goddard  v.  Hodges,  1  Cromp. 

6  M.  33,  2  L.  J.  Exch.  20,  3  Tyrw.  259; 
Wentworth  v.  Manning,  2  Eq.  Cas.  Abr.  261, 
22  Eng.  Reprint  221. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  123. 
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that  is,  the  debt  first  becoming  duc.'^  This  rule  is,  however,  subject  to  au 
exception  where  there  are  several  bonds  with  different  sureties.''^ 

b.  Items  of  Current  Aeeount.  Likewise,  in  the  case  of  a  running  account, 
where  there  are  various  items  of  debt  on  one  side  and  various  items  of  credit  on 
the  other  occurring  at  different  times,  and  no  special  appropriation  of  payinenta 
constituting  the  credits  have  been  made  by  either  party,  the  successive  pay  men  ta 
and  credits  are  to  be  applied  in  discharge  of  the  items  of  debit  antecedently  due, 
in  the  order  of  time  in  which  they  stand  in  the  account.  In  other  words  each 
item  of  payment  or  credit  is  applied  in  extinguishment  of  the  earliest  items  of 
debt  until  it  is  exhausted.''^    But  if  the  intention  of  the  parties  appears  other- 


Exemption  stattites. —  The  law  will  apply  a 
payment  on  a  first  accruing  indebtedness, 
where  a  part  accrued  before  the  passage  of 
the  exemption  act  and  the  other  part  there- 
after. Wheeler  v.  Cropsey,  5  How.  Pr.  (N.  Y.) 
288. 

54.  Louisiana. —  Byrne  v.  Grayson,  15  La, 
Ann.  457. 

Maryland. —  Frazier  v.  Lanahan,  71  Md. 
131,  17  Atl.  940,  17  Am.  St.  Eep.  516. 

Minnesota. —  See  Wolford  v.  Andrews,  29 
Minn.  250,  13  N.  W.  167,  43  Am.  Rep.  201. 

Missouri. —  McMillan  v.  Grayston,  83  Mo. 
App.  425. 

Wisconsin. —  Turner  v.  Pierce,  31  Wis.  342. 
United  States. —  In  re  Stevens,  107  Fed. 
243 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  124. 

Statutory  reiteration  of  rule. —  Moss  v. 
Odell,  141  Cal.  335,  74  Pac.  999;  Coalter  v. 
Hurst,  97  Cal.  290,  32  Pac.  248.  Under  a 
statute  providing  for  application  of  a  pay- 
ment, in  the  absence  of  direction,  on  the 
obligation  "  earliest  in  date  of  maturity," 
payments  should  be  applied  pro  rata  on 
obligations  maturing  at  the  same  time,  al- 
though not  contracted  at  the  same  time. 
Star  Mill,  etc.,  Co.  v.  Portland,  4  Cal.  App. 
470,  88  Pac.  497. 

Where  several  notes  have  been  given  at  the 
same  time  by  tlie  same  person  and  payable 
to  the  same  party  but  falling  due  at  different 
times,  partial  payments  made  by  the  debtor 
to  the  creditor  when  the  notes  are  all  due 
M'ill  be  applied  to  the  payment  of  principal 
and  interest  of  the  note  first  due  and  so  on  in 
this  order  until  the  last  note  is  paid.  Miller 
V.  Leflore,  32  Miss.  (134.  See  also  Trimble  t: 
McCormick,  15  S.  W.  358,  12  Ky.  L.  Rep. 
857. 

The  oldest  debt  is  that  first  due  and  not 
that  fi)'st  conf raclcHl.  Hlooni  r.  Keni,  30  La. 
Ann.  1203;  Liuiusso  v.  Lanna,  0  Mart.  N.  S. 
(La.)  103.  Compiiro  Thompson  V.  Fhvlun,  22 
N.  II.  339;  Caldwell  v.  Wentwortl^  14  N.  H. 
431. 

55.  See  Phincipal  an»  Suhkty. 

56.  Alnhama. —  Winston  r.  Farrow,  (1905) 
40  So.  53;  Cfuiiior  r.  Armstrong,  91  Ala.  2(15, 
0  So.  810;  (Joldcn  v.  Conner,  89  Ala.  598,  8 
So.  148;  IIiirriHon  )■.  JoIhimIoii,  27  Ala.  445. 

Arkansas. —  Lm/iipum  r.  ji'iicdlu'iiii,  51  Ark. 
371,  11  S.  W.  518;  Kline  r.  Kegliind,  17  Ark. 
Ill,  14  S.  W.  171;  l'ric(-  v.  Dowdy,  34  Ark. 
285. 

(Utiifoniin. —  Molimlvcy  r.  I'ccry,  70  Cal. 
84,  IK  I'nc.   120,  lioldin;^  that  where  ii  pay- 
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ment  made  on  account  is  sought  to  be  cred- 
ited to  the  earliest  charge  on  the  books  of 
account,  it  must  appear  what  item  in  such, 
account  was  charged  first  in  order  of  dates. 

Colorado. —  Mackey  v.  Fullerton,  7  Colo. 
556,  4  Pac.  1198. 

Connecticut. —  Fairchild  v.  Holly,  10  Conn. 
175. 

Delaware. —  Lodge  v.  Ainscow,  1  Pennew. 
327,  41  Atl.  187;  Pickering  v.  Day,  2  Del. 
Ch.  333. 

Illinois. —  Sprague  v.  Hazenwinkle,  53  111. 
419;  Carey-Lombard  Lumber  Co.  v.  Hunt,  54: 
111.  App.  314;  A.  Fuerman  Brewing  Co.  V, 
Pisa,  44  111.  App.  207. 

Indiana. —  Conduitt  v.  Ryan,  3  Ind.  App. 
1,  29  N.  E.  160. 

Iowa. —  Johnson  v.  Foster,  (1904)  101 
N.  W.  741  (holding  that  a  note  given  to  settle 
unpaid  balance  and  a  judgment  on  such  note 
will  be  deemed  to  represent  the  items  of  in- 
debtedness last  incurred)  ;  Allen  v.  Brown, 
39  Iowa  330. 

Kentucky. —  Sternberger  v.  Gowdy,  93  Ky. 
146,  19  S.  W.  186,  14  Ky.  L.  Rep.  88. 

Louisiana. —  Houeye  v.  Henkel,  115  La. 
1066,  40  So.  460;  Sleet  r.  Sleet,  109  La.  302, 
33  So.  322;  Dinkgrave's  Succession,  31  La. 
Ann.  703. 

Maine. —  Miller  v.  Miller,  23  Me.  22,  39 
Am.  Dec.  597;  McKenzie  v.  Nevius,  22  Me. 
138,  38  Am.  Dec.  291. 

Massachusetts. —  See  Capen  v.  Alden,  5- 
Mete.  268. 

Michigan. —  People  v.  Sheehan,  118  Mich. 
539,  77  N.  W.  88 ;  Crasser,  etc..  Brewing  Co. 
V.  Rogers,  112  Mich.  112,  70  N.  W.  445,  67 
Am.  St.  Rep.  389. 

Minnesota. —  Redwood  Countv  r.  Citizens' 
Bank,  67  Minn.  236,  69  N.  W."  912;  Winne- 
bago Paper  Mills  v.  Travis,  56  Minn.  480,  58 
N.  W.  36 ;  JefTerson  r.  St.  Matthew's  Church, 
41  Minn.  392,  43  N.  W.  74:  llersey  v.  Ben- 
nett, 28  JMinn.  86,  9  N.  W.  590,  41  Am.  Rep. 
271. 

Mississippi. — Fletcher  r.  (Titian,  62  Miss.  8. 

Missouri. — Kaufman- Wilkinson  Lumber  Co. 
V.  Christophel,  59  Mo.  App.  80;  Gootz  r.  Piel,, 
26  Mo.  A]ip.  634. 

Ncio  II  a  III  psh  ire. —  Dohertv  r.  Cotter,  08 
N.  IL  37,  38  Atl.  409;  Siiiilh  c.  Lewiston 
Steam  l\Iill,  (Hi  N.  If.  613,  34  AU.  153. 

;V('/(i  Jrrsci/. —  Dey  r.  .Xnderaon,  39  N.  J.  L. 
199;  l^orst  V.  Kirkpntrick,  64  N.  J.  Va\.  578, 
51  Atl.  551. 

/Vnc  York. —  Niitionnl  Park  Bunk  r.  Sea- 
board Bank,  114  N.  Y.  28,  20  N.  K.  632,  11 
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•wise,  as  where  there  is  an  express  understanding  between  the  parties  to  the  con- 


Am.  St.  Eep.  C12;  Thompson  v.  St.  Nicholas 
Nat.  Bank,  113  N.  Y.  325,  21  N.  E.  57;  An- 
derson t.  Daley,  38  N.  Y.  App.  Div.  505,  56 
N.  Y.  Suppl. '511;  Dows  r.  Morewood,  10 
Barb.  183;  Allen  f.  Culver,  3  Den.  284. 

'Sorth  Carolina. —  Miller  v.  Womble,  122 
N.  C.  135,  29  S.  E.  102;  Jenkins  v.  Smith, 
72  N.  C.  290. 

Ohio. —  Union  Nat.  Bank  v.  Cleveland,  10 
Ohio  Cir.  Ct.  222,  6  Ohio  Dec.  536. 

Oregon. —  Patterson  v.  British  Columbia 
Bank,  26  Oreg.  509,  38  Pac.  817;  State  o. 
Chadwick,  10  Oreg.  423. 

Pennsylvania. —  Souder  v.  Schechterly,  91 
Pa.  St.  83;  Pierce  f.  Sweet,  33  Pa.  St.  151; 
McKee  c.  Com.,  2  Grant  23.  See  also  Chester 
Tube,  etc.,  Co.  v.  Whittington,  94  Pa.  St. 
139. 

I'liode  Island. —  Briggs  v.  Titus,  7  R.  I. 
441. 

Tennessee. —  Lippman  v.  Boals,  16  Lea  283. 

Texas. —  Jamison  v.  Alvarado  Compress, 
«tc.,  Co.,  (Civ.  App.  1907)  99  S.  W.  1053; 
Phipps  l:  Willis,  11  Tex.  Civ.  App.  186,  32 
S.  W.  801;  Shuford  v.  Chinski.  (Civ.  App. 
1894)  26  S.  W.  141.  See  also  Fisher  v. 
Brown  Hardware  Co.,  (Civ.  App.  1907)  103 
S.  W.  655. 

Vermont. —  Pierce  v.  Knight,  31  Vt.  701; 
JMorgan  v.  Tarbell,  28  Vt.  498;  Shedd  v. 
Wilson,  27  Vt.  478. 

Wisconsin. —  Sleeper  v.  Goodwin,  67  Wis. 
577,  31  N.  W.  335;  Hannan  v.  Engelmann, 
49  Wis.  278,  5  N.  W.  791. 

United  States. —  U.  S.  v.  Kirpatrick,  '9 
Wheat.  720,  6  L.  ed.  199;  McDonald  v.  The 
Tom  Lysle,  48  Fed.  690 ;  The  Mary  K.  Camp- 
bell, 40  Fed.  90G;  Mack  v.  Adler,  22  Fed. 
570;  Kenton  Furnace  P.,  etc.,  Co.  v.  Me- 
Alpin,  5  Fed.  737 ;  The  A.  P.  Dunlap,  1  Fed. 
Cas.  No.  513,  1  Lowell  350;  Gass  v.  Stinson, 
10  Fed.  Cas.  No.  5,262,  3  Sumn.  98;  Leef  v. 
Goodwin,  15  Fed.  Cas.  No.  8,207,  Taney  460; 
Postmaster-Gen.  v.  Furber,  19  Fed.  Cas.  No. 
11,308,  4  Mason  333;  U.  S.  v.  Bradbury,  24 
Ped.  Cas.  No.  14,635,  2  W^are  150;  U.  "S.  v. 
Wardwell,  28  Fed.  Cas.  No.  16,640,  5  Mason 
82;  Whetmore  v.  Murdock,  29  Fed.  Cas.  No. 
17,510,  3  Woodb.  &  M.  390. 

England. —  Heimiker  v.  Wigg,  4  Q.  B.  792, 
Dav.  &  M.  160,  45  E.  C.  L.  792;  Kinnaird  v. 
Webster,  10  Ch.  D.  139,  48  L.  J.  Ch.  348,  39 
L.  T.  Eep.  N.  S.  494,  27  Wkly.  Rep.  212; 
Bodenham  v.  Purchas,  2  B.  &  Aid.  39,  20 
Rev.  Rep.  342 ;  Dsvaynes  v.  Nobel,  1  Meriv. 
529,  35  Eng.  Reprint  767  ;  Merriman  v.  Ward, 
1  Johns.  &  H.  371,  70  Eng.  Reprint  790  (hold- 
ing that  the  ignorance  of  parties  does  not 
prevent  the  operation  of  the  rule)  ;  Re  Daven- 
port, etc..  Steam  Flour  Mill  Co.,  42  L.  J.  Ch. 
577;  Solarte  v.  Hilbers,  1  L.  J.  K.  B.  196. 
See  also  In  re  Hamilton,  25  Wkly.  Rep.  760. 
See  Muttcm  v.  Peat,  [1899]  2  Ch.  556,  68 
Jj.  J.  Ch.  668,  48  Wkly.  Rep.  62 ;  In  re  Sten- 
ning,  [1895]  2  Ch.  433,  73  L.  T.  Rep.  N.  S. 
207,  13  Reports  807;  Hancock  v.  Smith,  41 
Ch.  D.  450,  58  L.  J.  Ch.  725,  61  L.  T.  Rep. 
JS[.  S.  341.    Compare  Taylor  v.  Kymer,  3  B.  & 


Ad.  320,  1  L.  J.  K.  B.  114,  23  E.  C.  L.  145; 
Lysaght  v.  Walker,  5  Bligh  N.  S.  1,  5  Eng. 
Reprint  208. 

Canada. —  Netting  v.  Hubley,  26  Nova 
Scotia  497 ;  Paris  Bd.  of  Education  v.  Citi- 
zens' Ins.,  etc.,  Co.,  30  U.  C.  C.  P.  132;  Mc- 
Gillivray  v.  Keefer,  4  U.  C.  Q.  B.  342. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  122. 

Leading  case. —  The  case  of  Devaynes  c. 
Noble,  1  Meriv.  529,  572,  35  Eng.  Reprint 
767,  decided  in  1810,  and  familiarly  known  as 
"  Clayton's  case,"  is  the  leading  case  on  this 
point  and  the  rule  is  often  referred  to  as  the 
rule  in  "  Clayton's  case." 

Reason  for  rule. —  Such  an  application  is 
proper  because  it  is  most  just  and  equitable 
between  the  parties  and  also  because  it  is 
presumed  to  be  the  intention  of  both  parties 
as  being  in  accordance  with  the  ordinary  and 
usual  course  of  dealing.  Pierce  v.  Eoiight, 
31  Vt.  701. 

The  interests  of  the  creditor  are  preferred 
by  this  rule.  Johnson's  Appeal,  37  Pa.  St. 
268. 

A  change  in  the  method  of  bookkeeping  is 

not  such  an  interruption  of  the  running  of 
an  account  current  as  will  prevent  the  appli- 
cation of  the  rule  that  the  law  will  appropri- 
ate payments  to  the  earliest  items  of  the  ac- 
count where  no  appropriation  was  made  by 
the  parties.  Goldsmith  v.  Lewine,  70  Ark. 
516,  69  S.  W.  308. 

Where  a  note  is  given  for  money  loaned 
in  the  course  of  the  mutual  dealings,  the 
note  enters  into  the  mutual  account.  Rogers 
V.  Y^arnell,  51  Ark.  198,  10  S.  W.  622. 

Where  debts  arise  from  distinct  transac- 
tions which  are  not  brought  into  a  common 
account,  the  rule  does  not  apply.  Cory  v. 
Turkish  Steamship  Mecca,  [1897]  A.  C.  286, 
8  Aspin.  266,  66  L.  J.  P.  D.  &  Adm.  86,  76 
L.  T.  Rep.  N.  S.  579,  45  W^kly.  Rep.  667. 

Maturity  of  debts. —  Where  partial  pay- 
ments are  on  an  account  current,  in  case  of 
the  failure  of  the  parties  to  make  any  ap- 
propriation the  law  will  apply  them  to  the 
different  items  which  bear  interest  in  the 
order  in  which  they  fall  due.  Scott  v.  Cleve- 
land, 33  Miss.  447. 

Credits  growing  out  of  a  contract  itself  do 
not  fall  within  the  rule  requiring  credits  to 
be  applied  to  the  antecedent  unsecured  in- 
debtedness, or  to  the  first  items  of  debit  in 
an  account  between  the  parties,  like  pay- 
ments of  money  on  account,  but  may  properly 
be  applied  to  the  payment  of  indebtedness 
arising  out  of  the  contract  from  which  they 
spring.    Suter  v.  Ives,  47  Md.  520. 

The  fact  that  earlier  items  are  secured  by 
mortgage  is  immaterial.  Buchanan  v.  Kerby, 
5  Grant  Ch.  (U.  C.)  332;  Re  Brown,  2  Grant 
Ch.  (U.  C.)  111. 

The  rule  does  not  apply  to  two  transac- 
tions of  the  same  date. —  Cory  v.  Turkish 
Steamship  Mecca,  [1897]  A.  C.  286,  8  Aspin. 
266,  66  L.  J.  P.  D.  &  Adm.  86,  70  L.  T.  Eep. 
N.  S.  579,  45  Wldy.  Rep.  667. 

Mixing  fiduciary  account. —  If  a  person  who 
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trary,  the  court  will  give  effect  thereto,^^  and  tlie  rule  does  not  preclude  a  different 
application  where  justice  so  requires."^  "Wliere  part  of  the  items  are  illegal,  a  pay- 
ment will  be  applied  to  the  earliest  legal  iteins/''^  It  is  immaterial  that  the  debtor's 
property  is  exempt  as  against  all  the  other  items  except  the  first/'''  Where  a 
debtor  is  indebted  on  two  accounts,  credits  will  be  applied  on  the  other  account 
after  the  complete  payment  of  one  account/'' 

5.  Secured  and  Unsecured  Debts  —  a.  In  General.  While  in  those  states  where 
the  civil  law  rule  has  been  adopted,  the  court  will  apply  a  payment  to  a  secured 
rather  than  an  unsecured  debt,®  the  general  rule  outside  of  such  jurisdictions  is 
that  it  will  be  appropriated  to  the  unsecured  indebtedness/^  So  where  neither  the 
debtor  nor  the  creditor  directs  the  application,  the  law  will  apply  a  payment  on 


holds  money  as  a  trustee  or  in  a  fiduciary 
character  pays  it  to  his  account  at  his  bank- 
ers and  mixes  it  with  his  own  money  and 
afterward  draws  out  sums  by  check  in  the 
ordinary  manner,  the  rule  does  not  apply  and 
the  drawer  will  be  considered  to  have  drawn 
out  his  own  money  in  preference  to  the  trust 
money.  In  re  Hallett,  13  Ch.  D.  696,  49 
L.  J.  Ch.  415,  42  L.  T.  Rep.  N.  S.  421,  28 
Wkly.  Rep.  732. 

Items  must  be  due. —  The  items  to  which 
the  payment  is  applied  must  be  due.  Effinger 
v.  Henderson,  33  Miss.  449. 

57.  Miller  v.  Womble,  122  N.  C.  135,  29 
S.  E.  102;  Willis  K.  Mclntyre,  70  Tex.  34,  7 
S.  W.  594,  8  Am.  St.  Rep.  574;  Langdon  V. 
Bowen,  46  Vt.  512;  City  Discount  Co.  v. 
McLean,  L.  R.  9  C.  P.  692,  43  L.  J.  C.  P. 
344,  30  L.  T.  Rep.  N.  S.  883;  Wilson  v. 
Hirst,  1  N.  &  M.  746.  See  also  Griffith  v. 
Crocker,  18  Ont.  App.  370.  Compare  Agri- 
cultural Ins.  Co.  V.  Sargeant,  26  Can.  Sup. 
Ct.  29. 

58.  Stickney  v.  Moore,  108  Ala.  590,  19 
So.  76;  Upham  v.  Lefavour,  11  Mete.  (Mass.) 
174. 

Equities  of  third  persons. — The  general  rule 
of  applying  to  the  oldest  item  of  debt  is  sub- 
ject to  qualification  where  the  rights  and 
equities  of  third  persons  are  involved.  An- 
drews V.  Macon  Exch.  Bank,  108  Ga.  802,  34 
S.  E.  183 ;  Nashville  First  Nat.  Bank  v.  Na- 
tional Surety  Co.,  130  Fed.  401,  64  C.  C.  A. 
601,  66  L.  R.  A.  777. 

59.  Quigley  v.  Duffey,  52  Iowa  610,  3 
N.  W.  659. 

60.  Sternberger  v.  Gowdy,  93  Ky.  146,  19 
S.  W.  186,  14  Ky.  L.  Rep.  88. 

61.  Buxton  V.  Debrecht,  95  Mo.  App.  599, 
69  S.  W.  616. 

62.  Louisiana. —  Thiac  v.  Jumonville,  32 
La.  Ann.  142;  New  Orleans  Ins.  Co.  v.  Tio, 
15  La.  Ann.  174;  Forstall  v.  Blanchard,  12 
La.  1. 

Maryland. —  Buchanan  v.  Lloyd,  88  Md. 
642,  41  Atl.  1075;  Laober  v.  Langlior,  45  Md. 
477 ;  DorHRy  v.  Gawsaway,  2  Harr.  &  J.  402, 
3  Ai)i.  Dec.  557;  McTavish  v.  Carroll,  1  Md. 
Cli.  100.  But  SCO  Frazior  v.  Lanahan,  71  Md. 
131,  17  Atl.  940,  17  Am.  St.  Rop.  510. 

Mis.iisfiippi. —  WindHf)r  Kennedy,  52 

MiHH.  164;  Neal  v.  Allison,  50  Mi.ss.  175; 
I'oindcxler  v.  La  Roche,  7  Sin.  &  M.  009. 
Contra,  PlanterH'  Bank  v.  Stockman,  Freem. 
602. 
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Texas. —  Paschall  v.  Pioneer  Sav.,  etc.,  Co., 
19  Tex.  Civ.  App.  102,  47  S.  W.  98. 

United  States. —  The  Antarctic,  1  Fed.  Cas. 
No.  479,  1  Sprague  206. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  123. 

63.  Illinois. —  Barbee  v.  Morris,  221  111. 
382,  77  N.  E.  589;  Monson  v.  Meyer,  93  111. 
App.  94;  Chicago  Title,  etc.,  Co.  v.  McGlew, 
90  111.  App.  58.  See  Trumbull  v.  Union  Trust 
Co.,  33  111.  App.  319. 

Indiana. —  M.  A.  Sweeney  Co.  v.  Fry,  131 
Ind.  178,  51  N.  E.  234. 

Kentucky. —  Bell,  etc.,  Co.  v.  Kentucky 
Glass-Works  Co.,  106  Ky.  7,  50  S.  W.  2, 
1092,  51  S.  W.  180,  20  Ky.  L.  Rep.  1684,  21 
Ky.  L.  Rep.  133,  156;  McDaniel  v.  Barnes,  5 
Bush  183;  Burks  v.  Albert,  4  J.  J.  Marsh. 
97,  20  Am.  Dec.  209;  Andrews  v.  Kentucky 
Citizens  Bldg.,  etc..  Assoc.,  70  S.  W.  409,  24 
Ky.  L.  Rep.  966;  Offutt  v.  Divine,  53  S.  W. 
816,  55  S.  W.  428,  21  Ky.  L.  Rep.  1500. 

Minnesota. —  Gardner  v.  Leek,  52  Minn. 
522,  54  N.  W.  746;  Lash  v.  Edgerton,  13 
Minn.  210. 

Missouri. — 'McMillan  v.  Grayston,  83  Mo. 
App.  425. 

Neil}  Hampshire. — Smith  v.  Lewiston  Steam 
Mill,  66  N.  H.  613,  34  Atl.  153. 

North  Carolina. —  Vick  v.  Smith,  83  N.  C. 
80. 

Oregon. —  Truilinger  v.  Kofoed,  7  Oreg. 
228,  33  Am.  Rep.  708. 

Pennsylvania. —  Smith  v.  Brooke,  49  Pa. 
St.  147  (holding  the  rule  applicable  where 
part  of  the  indebtedness  is  protected  from 
attachment)  ;  Johnson's  Appeal,  37  Pa.  St. 
268;  Cresson's  Estate,  3  Pa.  Co.  Ct.  419; 
Lyon  V.  Kurtz,  13  Pittsb.  Leg.  J.  N.  S.  478. 
See  also  Ege  v.  Watts,  55  Pa.  St.  321. 

Texas. —  Scott  v.  Cox,  30  Tex.  Civ.  App. 
190,  70  S.  W.  802.  But  see  Sproulle  v.  Mc- 
Farland,  (Civ.  App.  1900)  56  S.  W.  693. 

Vermont. —  Jeffers  v.  Pease,  74  Vt.  215, 
52  Atl.  422 ;  Briggs  v.  Williams,  2  Vt.  283. 

United  States.—  The  Katie  O'Neil,  65  Fed. 
Ill;  The  D.  B.  Steelman,  48  Fed.  580;  San- 
born V.  Stark,  31  Fed.  18. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  125. 

Contra. —  Dows  v.  Morewood,  10  Barb. 
(N.  Y.)  183. 

No  part  of  a  debt  is  secured  within  the 
meaning  of  the  law  with  reference  to  the 
ni)[)Iication  of  payments  booauae  of  the  fact 
that  a  part  of  tlic  debt  was  created  before 
the  homestead  of  the  debtor  became  exempt. 
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the  debt  wliicli  is  least  secured  or  for  which  the  security  is  most  precarious.'^*  Of 
course  the  intention  of  the  parties  governs  and  this  rule  will  not  be  applied  when 
it  is  contrary  thereto.''^ 

b.  Items  of  Account.  Whether  a  payment  on  a  running  account  will  be  appro- 
priated to  tlie  earliest  items  where  part  are  secured  and  part  unsecured  is  not  well 
settled ;  a  majority  of  tlie  cases  hold  that  it  will  be  applied  to  the  earliest  items/'' 
while  others  hold  that  the  application  will  be  to  the  unsecured  items.^'' 

6.  Illegal  or  Unenforceable  Demands.  Where  there  are  several  demands  or 
items,  some  of  which  are  legal  and  others  illegal,  a  payment  will  be  applied  by 
the  court  to  the  legal  charges  rather  than  to  unlawful  claims.^^ 


Stewart  First  Nat.  Bank  v.  Hollingsworth, 
78  Iowa  575,  43  N.  W.  536,  6  L.  R.  A.  92. 

Payment  on  one  note. —  Where  a  note  was 
taken  for  an  indebtedness,  part  of  which 
was  secured  by  mortgage  and  a  portion  un- 
secured, and  payments  subsequently  made 
were  indorsed  on  the  note,  the  payments 
will  be  applied  pro  rata  on  the  several  classes 
of  indebtedness.  Shelden  v.  Bennett,  44  Mich. 
634,  7  N.  W.  223. 

64.  Alabama. —  McCurdy  v.  Middleton,  82 
Ala.  131,  2  So.  721. 

Connecticut. —  Chester  v.  Wheelwright,  15 
Conn.  562. 

Illinois. —  Ellis  v.  Conrad  Seipp  Brewing 
Co.,  107  111.  App.  139. 

Indiana. —  McCauley  v.  Holtz,  62  Ind.  205 ; 
King  V.  Andrews,  30  Ind.  429. 

Kentucky. —  McDaniel  v.  Barnes,  5  Bush 
183 ;  Blanton  v.  Rice,  5  T.  B.  Mon.  253. 

Missouri. —  Poulson  v.  Collier,  18  Mo.  App. 
583. 

'New  Jersey. —  Turner  v.  Hill,  56  N.  J.  Eq. 
293,  39  Atl.  137;  Leeds  v.  GifTord,  41  N".  J. 
Eq.  464,  5  Atl.  795  \_affirmed  in  45  N.  J.  Eq. 
245,  19  Atl.  621]  ;  Terhune  v.  Colton,  12 
N.  J.  Eq.  232  lafflrmed  in  12  K  J.  Eq.  312]. 

New  York. —  Camp  v.  Smith,  1  N.  Y.  Suppl. 
375. 

North  Carolina. —  Sprinkle  v.  Martin,  72 
N.  C.  92 ;  Moss  V.  Adams,  39  N.  C.  42 ;  Ran- 
som V.  Thomas,  33  N.  C.  251. 

Pennsylvania. —  Pierce  v.  Sweet,  33  Pa.  St. 
151;  Creasy  v.  Emanuel  Reformed  Church,  1 
Pa.  Super.  Ct.  372;  McConnell  v.  Ferguson, 
17  Lane.  L.  Rev.  67,  13  York  Leg.  Rec.  132. 

South  Carolina. —  Jones  v.  Kilgore,  2  Rich. 
Eq.  63;  Sager  v.  Warley,  Rice  Eq.  26. 

Virginia. —  Pope  v.  Transparent  Ice  Co.,  91 
Va.  79,  20  S.  E.  940. 

West  Virginia. — Hempfield  R.  Co.  v.  Thorn- 
burg,  1  W.  Va.  261. 

United  States. —  Field  v.  Holland,  6 
Cranch  8,  3  L.  ed.  136;  Coons  v.  Tome,  9 
Fed.  532;  Gordon  v.  Hobart,  10  Fed.  Cas. 
No.  5,608,  2  Story  243. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  125. 

65.  Compound  Lumber  Co.  v.  Murphy,  169 
111.  343,  48  N.  E.  472  lafjirming  68  111.  App. 
579]. 

66.  Alabama. —  Moses  v.  Noble,  86  Ala. 
407,  5  So.  181;  Harrison  v.  Johnston,  27 
Ala.  445. 

Indiama. —  Tapper  v.  New  Home  Sewing- 
Mach.  Co.,  22  Ind.  App.  313,  53  N.  E.  202; 
Conduitt  V.  Ryan,  3  Ind.  App.  1,  29  N.  E. 
160. 


Louisiana. —  See  Moore  v.  Gray,  22  La. 
Ann.  289. 

Maine. —  Cushing  v.  Wynian,  44  Me.  121. 
Massachusetts. —  Worthley  v.  Emerson,  116 
Mass.  374. 

Michigan.—  See  McMaster  v.  Merrick,  41 
Mich.  505,  2  N.  W.  895. 

Minnesota.- —  Pond,  etc.,  Co.  r.  O'Connor, 
70  Minn.  266,  73  N.  W.  159,  248. 

New  York. —  Truscott  v.  King,  6  N.  Y.  147. 
See  also  Allen  v.  Culver,  3  Den.  284. 

Texas. —  Phipps  v.  Willis,  11  Tex.  Civ.  App. 
186,  32  S.  W.  801. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  126. 

67.  New  Roads  Bank  v.  Kentucky  Refining 
Co.,  85  S.  W.  1103.  27  Ky.  L.  Rep.  645;  Price 
V.  Merritt,  55  Mo.  App.  640;  Goetz  v.  Piel, 
26  Mo.  App.  634;  Pierce  v.  Sweet,  33  Pa.  St. 
151;  Schuelenburg  v.  Martin,  2  Fed.  747,  1 
McCrary  348.  See  also  Langdon  v.  Bowen, 
46  Vt.  512. 

68.  Louisiana. —  Gillard  v.  Huval,  22  La. 
Ann.  426;  Keane  v.  Branden,  12  La.  Ann. 
20. 

Maine. —  Phillips  v.  Moses,  65  Me.  70. 

Massachusetts. —  See  Burr  v.  Crompton, 
116  Mass.  493. 

Minnesota. —  Solomon  v.  Dreschler,  4  Minn. 
278. 

Nevada. —  McCausland  v.  Ralston,  12  Nev. 
195,  28  Am.  Rep.  781. 

New  Hampshire. —  Dunbar  v.  Garrity,  58 
N.  H.  575;  Hall  v.  Clement,  41  N.  H.  166; 
Hilton  V.  Burley,  2  N.  H.  193. 

Neio  York. —  Huflfstater  v.  Hayes,  64  Barb. 
573.  See  also  Rochester  Commercial  Bank  v. 
MacDougall,  etc.,  Co.,  8  N.  Y.  App.  Div.  1, 
40  N.  Y.  Suppl.  189. 

Texas. —  See  Wingate  v.  Peoples'  Bldg., 
etc.,  Sav.  Assoc.,  15  Tex.  Civ.  App.  416,  39 
S.  W.  999. 

Vermont. —  Backman  v.  Wright,  27  Vt.  187, 
65  Am.  Dec.  187. 

England. —  Wright  v.  Laing,  3  B.  &  C.  165, 
4  D.  &  R.  783,  27  Rev.  Rep.  313,  10  E.  C.  L. 
83;  Ex  p.  Randleson,  2  Deac.  &  C.  534. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  119. 

Mortgage  of  married  woman. —  Where  the 
amount  of  a  married  woman's  mortgage  in- 
cludes a  debt  of  her  husband,  as  to  which 
the  mortgage  is  void,  a  general  partial  pay- 
ment by  the  wife  must  be  applied  to  her  por- 
tion of  the  debt  secured  thereby.  Kuker  v. 
Mclntyre,  43  S.  C.  117,  20  S.  E.  976. 

Legal  debt  not  due. —  Where  two  charges 
of  unequal  amounts  exist,  the  one  legal  and 
the  other  illegal,  but  the  former  not  being 
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7.  Joint  Debts  and  Debts  Due  Different  Persons.*^  Where  a  debtor  is  solely 
liable  on  one  debt  and  jointly  liable  on  another,  a  payment  by  him  should  Ije 
applied  to  the  former.™  So  where,  after  the  death  of  the  debtor,  liis  representa- 
tive continues  the  business,  and  becomes  further  indebted  on  account,  payments 
thereon  will  be  applied  to  the  earliest  items.''' 

8.  Payment  From  Particular  Source  or  Fund.  When  the  money  is  derived 
from  a  particular  source  or  fund,  the  court  will  apply  it  to  the  relief  thereof ,  in  the 
absence  of  a  contrary  agreement  between  the  parties.''^  For  instance,  a  payment 
made  from  the  proceeds  of  mortgaged  property  must  be  applied  in  payment  of 
the  mortgage  debt,''^  except  where  to  do  so  would  be  inequitable.'''* 

9.  Distribution  Between  All  of  Debts.  In  the  absence  of  circumstances 
requiring  a  different  application,  the  court  will  oftentimes  appropriate  a  pay- 
ment ratably  toward  the  payment  of  all  the  debts  of  the  debtor  owing  to  the 
creditor.'''^ 

10.  Contingent  Liabilities.    As  between  certain  debts  and  contingent  liabilities 


then  due  and  payable,  and  a  payment  is  made 
.generally  on  account,  if  such  payment  be  of 
no  greater  amount  than  the  illegal  claim  it 
will  be  taken  to  have  been  paid  on  the  ille- 
gal claim,  although  not  specially  so  directed. 
Caldwell  v.  Went^Yorth,  14  N.  H.  431. 

Payment  in  excess  of  legal  debt. —  If,  at 
any  time  of  payment,  the  amount  paid  ex- 
ceed the  amount  due  for  legal  sales,  the  bal- 
ance will  be  applied  to  pay  for  the  goods  il- 
legally sold.  Hall  V.  Clement,  41  N.  H. 
166. 

Application  to  barred  debts  see  Limita- 
tions OF  Actions,  25  Cyc.  1380,  1381. 

69.  Payments  by  or  to  agent  see  Peinci- 
PAL  AND  Agent. 

Payments  by  or  to  partnership  see  Paet- 

ITEBSHIP. 

70.  Adams  v.  Tucker,  6  Colo.  App.  393,  40 
Pac.  783 ;  Livermore  v.  Claridge,  33  Me.  428 ; 
Hutches  V.  J.  I.  Case  Threshing  Mach.  Co., 
(Tex.  Civ.  App.  1896)  35  S.  W.  60. 

71.  Sterndale  f.  Hankinson,  1  Sim.  393,  27 
Eev.  Rep.  210,  2  Eng.  Ch.  393,  57  Eng.  Re- 
print 625. 

72.  Alabama. —  Winston  v.  Farrow,  (1905) 
40  So.  53 ;  Levystein  v.  Whitman,  59  Ala.  345. 

Arkansas. —  Cross  v.  Johnson,  30  Ark.  396. 

Illinois. —  Saffer  v.  Lambert,  111  111.  App. 
410;  Brinckerhoff  V.  Greenan,  85  111.  App. 
253. 

Louisiana. —  See  Newell  v.  Shaffett,  28  La. 
Ann.  235. 

Maryland.—  Gwinn  V.  Whitaker,  1  Harr. 
&  J.  754.  Compare  Frazier  v.  Lanahan,  71 
Md.  131,  17  Atl.  940,  17  Am.  St.  Rep.  516. 

Virginia. —  Ross  v.  McLauchlan,  7  Gratt. 
86,  holding  that  where  a  creditor  held  two 
judgments  and  a  bond,  a  payment  from  the 
proceeds  of  tlie  land  on  which  the  judgment 
is  a  lien  should  be  applied  on  the  judgment 
debt. 

United  FStalcs.—  The  J.  F.  Spencer,  13  Fed. 
Cas.  No.  7,316,  5  Ben.  151. 

Enrjland. —  Young  r.  Englisli,  7  Benv.  10, 
13  L.'  J.  Ch.  76,  2!)  Eng.  Cli.  10,  49  Eng.  Re- 
print 965. 

Sec  :t!)  Cent.  Dig.  tit.  "  Piiymciit,"  §  118. 

Crops  raised  by  a  tenant,  and  delivered  by 
liiiii  to  his  landlord,  miiHt  be  iipplicil  to  the 
debt  for  wliich  the  landlord  liiul  a  lien  on  the 


crops,  although  the  landlord  has  other  claims 
against  the  tenant.  Powell  v.  State,  84  Ala. 
444,  4  So.  719;  Strictland  v.  Hardie,  82  Ala. 
412,  3  So.  40. 

73.  Arkansas. —  Lyon  v.  Bass,  76  Ark.  534, 
89  S.  W.  849. 

Georgia. —  Pritchard  v.  Comer,  71  Ga.  18. 

Illinois. —  Snider  v.  Stone,  78  111.  App.  17. 

Minnesota. —  Thorne  v.  Allen,  72  Minn.  461, 
75  N.  W.  706. 

South  Carolina. —  Ellis  v.  Mason,  32  S.  C. 
277,  10  S.  E.  1069. 

Vermont. —  Brighton  v.  Doyle,  64  Vt.  616, 
25- Atl.  694. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  118. 

Where  a  husband's  creditor  knowingly  re- 
ceives the  proceeds  of  the  sale  of  lots  mort- 
gaged by  the  wife  to  secure  the  debt,  he  must 
apply  them  on  the  mortgage.  Heaton  v.  Ain- 
lev,  108  Iowa  112,  78  N.  W.  798. 

74.  Thorne  v.  Allen,  72  Minn.  4G1,  75 
N.  W.  706,  holding  that  where  plaintiff  held 
a  mortgage  on  grain  and  also  had  possession 
under  a  lien  given  to  secure  other  advances 
and,  after  a  part  payment  from  a  sale  of 
part  of  the  grain,  waived  his  lien  by  sur- 
rendering possession  of  the  balance  of  the 
grain,  the  payment  would  be  applied  to  the 
advances  secured  by  the  lien. 

75.  Illinois. —  Eeiss  v.  Schemer,  87  111. 
App.  84. 

Louisiana. —  Miller  v.  The  S.  F.  J.  Trabue, 
16  La.  Ann.  375;  Spiller  v.  His  Creditors,  16 
La.  Ann.  292;  Slaughter  v.  Milling,  15  La. 
Ann.  526;  Follain  v.  Orillion,  9  Rob.  506. 

Massachusetts. —  Taylor  v.  Foster,  132 
Mass.  30,  holding  such  application  proper, 
in  a  particular  case,  because  of  the  sup- 
posed intention  of  the  parties. 

'Neuy  Jersey. —  Turner  V.  Hill,  50  N.  ,T.  Eq. 
293,  39  Atl.  137. 

New  York. —  Gillett  v.  Depxiy,  48  N.  Y. 
App.  Div.  388,  63  N.  Y.  Snppl.  49,  holding 
that  where  the  entire  inil(>btednoss  was 
troutod  by  both  parties  as  one  Imnp  sum 
it  was  error  to  apply  payments  to  three 
mortgages  to  the  exclusion  of  nTioilier. 

Flovth  Oarolina. —  Jones  v.  Kilgore,  2  Rich. 
Eq.  03. 

Tennessee. —  White  v.  Blakemore,  8  Lea 
-19. 
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the  law  applies  payments  to  the  former  rather  than  to  tlie  latter.''*'  For  instance, 
where  one  indebted  on  his  own  account  and  also  as  surety  for  another  makes  a 
payment  without  specifying  to  which  debt  it  shall  be  applied,  the  law  will  apply 
it  to  his  own  debt.'^  So  a  payment  will  be  applied  to  the  contract  originally 
entered  into  by  the  debtor  rather  than  to  one  with  a  third  person  which  he  had 
assumed.''^ 

11.  Principal  and  Interest.™  Except  where  otherwise  agreed,^"  a  payment 
made  on  an  indebtedness  consisting  of  principal  and  interest,  not  applied  by  either 
the  debtor  or  creditor,  will  be  applied  first  to  the  interest  due  and  then  to  the 
principal. If  neither  principal  nor  interest  is  due,  some  cases  hold  that  the  pay- 


Canada. —  See  Hood  v.  Coleman  Planing 
Mill,  etc.,  Co.,  27  Ont.  App.  203. 

8ee  39  Cent.  Dig.  tit.  "Payment,"  §  116 
et  seq. 

76.  Snyder  v.  Robinson,  35  Ind.  311,  9  Am. 
Rep.  738;  Newman  v.  Meek,  Sm.  &  M.  Ch. 
(Miss.)  331;  Missouri  Cent.  Lumber  Co.  v. 
Stewart,  78  Mo.  App.  456. 

77.  Newman  v.  lueek,  Sm.  &  M.  Ch.  (Miss.) 
331;  Missouri  Cent.  Lumber  Co.  v.  Stewart, 
78  Mo.  App.  456  ;  Lazarus  v.  Henrietta  Nat. 
Bank,  72  Tex.  354,  10  S.  W.  252. 

78.  Blair  Town  Lot,  etc.,  Co.  v.  Hillis,  76 
Iowa  246,  41  N.  W.  6. 

79.  Payments  of  usury  see  Usury. 

80.  Donaldson  v.  Cotliran,  60  Ga.  603. 
Evidence  of  agreement. —  If  a  payment  on 

a  note  can  in  any  case  be  first  applied  to  the 
principal  instead  of  the  interest,  on  the 
ground  tliat  it  was  so  agreed,  such  an  appli- 
cation will  not  be  made  unless  the  evidence 
of  that  fact  is  clear  and  conclusive.  Carter 
V.  Sanderson,  41  S.  W.  306,  19  Ky.  L.  Rep. 
620. 

81.  Alabama. —  Coleman  v.  Smith,  55  Ala. 
368. 

Indiana. —  McCormick  v.  Mitchell,  57  Ind. 
248. 

Louisiana. —  Johnson  v.  Robbins,  20  La. 
Ann.  569  :  Smith  r.  Nettles,  9  La.  Ann.  455 ; 
Union  Bank  v.  Kindrick,  10  Rob.  51;  Mar- 
tinstein  v.  His  Creditors,  8  Rob.  6 ;  Shaw  v. 
Oakey,  3  Rob.  361 ;  Hynson  v.  Maddens,  1 
Mart.  N.  S.  571. 

Maryland. —  Gwinn  v.  Whitaker,  1  Harr. 
&  J.  754 ;  Frazier  i'.  Hyland,  1  Harr.  &  J.  98. 

Massachusetts. —  Fay  v.  Bradley,  1  Pick. 
194;  Dean  v.  Williams,  17  Mass.  417. 

Minnesota. —  Keigher  v.  St.  Paul,  69  Minn. 
78,  72  N.  W.  54;  Weide  v.  St.  Paul,  62 
Minn.  67,  64  N.  W.  65;  Lash  v.  Edgerton, 
13  Minn  210. 

Mississippi. — ■  Hamer  v.  Kirkwood,  25  Miss. 
95;  Bond  v.  Jones,  8  Sm.  &  M.  368. 

Montana. —  Anderson  v.  Perkins,  10  Mont. 
154,  25  Pac.  92. 

New  Mexico. — ^Armijo  v.  Henry,  (1907) 
89  Pac.  305;  Jones  v.  Chandler,  (1906)  85 
Pac.  392. 

New  York. —  Merchants'  Bank  v.  Freeman, 
15  Hun  359;  Peck  v.  Granite  State  Provident 
Assoc.,  21  Misc.  84,  46  N.  Y.  Suppl.  1042. 

North  Carolina. —  Johnson  v.  Johnson,  58 
N.  C.  167;  Peebles  v.  Gee,  12  N.  C.  341; 
Anonymous.  3  N.  C.  17.  See  Yancy  v.  Mutter, 
1  N.'C.  560. 
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Ohio. —  Hammer  v.  Nevill,  Wright  169 ; 
Smith  V.  Smith,  10  Ohio  S.  &  C.  PI.  Dec. 
439. 

Pennsylvamia. —  Moore  v.  Kiff,  78  Pa.  St. 
96;  Spires  v.  Hamot,  8  Watts  &  S.  17; 
Bell's  Appeal,  4  Pa.  Cas.  423,  8  Atl.  927. 

South  Carolina. —  Smith  v.  Macon,  1  Hill 
Eq.  339. 

Texas. —  Hampton  v.  Dean,  4  Tex.  455 ; 
Smith  V.  Woods,  1  Tex.  App.  Civ.  Cas.  §  680. 

Vermont. —  Bradford  Academy  v.  Grover, 
55  Vt.  462;  Allen  v.  Lyman,  27  Vt.  20. 

West  Virginia. —  Genin  v.  IngersoU,  11 
W.  Va.  549. 

England. —  Bower  v.  Marris,  Cr.  &  Ph.  351, 
10  L.  J.  Ch.  356,  18  Eng.  Ch.  351,  41  Eng. 
Reprint  525;  Chase  v.  Box,  2  Freem.  261,  22 
Eng.  Reprint  1197. 

Canada. —  Wilson  V.  Ryke,  14  Ont.  188; 
Ross  v.  Perrault,  13  Grant  Ch.  (U.  C.)  206. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  121. 

Method  of  application  to  interest  see  In- 
terest, 22  Cyc.  1564. 

Any  surplus  over  the  interest  due  at  the 
time  must,  in  the  absence  of  special  agree- 
ment, be  imputed  to  the  principal.  Johnson 
V.  Robbins,  20  La.  Ann.  569.  Monthly  pay- 
ments by  a  debtor,  in  excess  of  the  interest 
payable  on  the  debt,  will  be  applied  to  the 
principal  of  the  debt,  and  will  not  be  treated 
as  compensation  for  extensions  of  time,  al- 
though they  were  so  denominated  by  the  par- 
ties when  made.  Bateman  v.  Blake,  81  Mich. 
227,  45  N.  W.  831. 

Statutory  reiteration  of  rule. —  Bradley  v. 
Murray,  66  Ala.  209;  Becker  v.  Shaw,  120 
Ga.  1003,  48  S.  E.  408;  Ross  v.  Rees,  43 
S.  W.  215,  19  Ky.  L.  Rep.  1215.  And  see 
the  statutes  of  the  several  states. 

Interest  converted  into  capital. —  The  rule 
that  payments  on  account  are  to  be  appro- 
priated to  interest  before  principal  does  not 
apply  where,  in  the  ease  of  bankers'  accounts, 
the  interest  has,  on  making  up  the  account 
half  yearly,  been  converted  into  capital. 
Parr's  Banking  Co.  v.  Yates,  [1898]  2  Q.  B. 
460,  67  L.  J.  Q.  B.  851,  79  L.  T.  Rep.  N.  S. 
321,  47  Wkly.  Rep.  42. 

Notes  received  as  payment. —  Where  notes 
are  received  by  a  creditor  as  a  payment,  he 
should  credit  them  in  the  first  place  to  the 
interest  and  then  to  the  principal,  as  other 
payments.    North  v.  Mallett,  3  N.  C.  151. 

Where  there  are  several  notes,  payments 
will  be  applied:  (1)  To  the  interest  due  on 
the  note  first  maturing;  (2)  to  the  principal 
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ment  must  be  applied  to  the  principal,^'^  but  the  weight  of  authority  holds  that  it 
sliould  be  applied  to  the  extin^uisliinerit  of  principal  and  Biich  proportion  of  inter- 
est as  has  accrued  on  the  princi[>al  so  extinguished.**^  Wiiere  two  or  tnorc  debts 
are  kept  separate  and  distinct  from  each  other  and  interest  is  applied  expressly  to 
one  particular  debt,  the  balance  is  to  be  applied  to  the  principal  of  that  debt.** 
But  where  there  is  in  reality  but  one  debt  represented  by  different  notes  maturing 
at  different  times,  the  payment  should  first  be  applied  to  the  interest  due  on  the 
whole  debt.^''  Payments  of  interest  by  mistake,  when  no  interest  was  due,  are 
applied  as  payments  on  the  principal  debt  at  the  date  of  maturity  of  the  obliga- 
tion.^^ Where  payments  of  interest  are  made  in  excess  of  the  legal  interest  due, 
the  excess  will  generally  be  applied  to  the  principal.^''' 

E.  Rig-hts  of  Third  Persons  —  l.  In  General.  The  exercise  of  the  right  of 
appropriation  of  payments  belongs  exclusively  to  the  debtor  and  creditor  and  no 
third  person  can  control  or  be  heard  for  the  purpose  of  compelling  a  different 
appropriation  from  that  agreed  upon  by  them.®^    But  an  appropriation  by  either 


of  such  note;  (3)  to  the  interest  on  the  note 
next  maturing,  and  so  on.  Miller  v.  Leflore, 
32  Miss.  634. 

In  those  states  where  the  civil  law  rule  is 
adopted  as  to  appropriating  a  payment  for 
the  benefit  of  the  debtor,  it  has  been  held 
that  such  rule  has  application  solely  to  a 
contest  between  two  principal  debts,  separate 
and  distinct  from  each  other,  and  does  not 
apply  where  the  question  is  as  to  the  appli- 
cation between  principal  and  interest.  Miller 
V.  Lefiore,  32  Miss.  634. 

82.  Starr  v.  Richmond,  30  111.  276,  83  Am. 
Dec.  189;  Ross  v.  Rees,  43  S.  W.  215,  19  Ky. 
L.  Eep.  1215;  McElrath  v.  Depuy,  2  La.  Ann. 
520;  Tracy  v.  Wikoff,  1  Dall.  (Pa.)  124,  I 
L.  ed.  65. 

83.  Williams  v.  Houghtaling,  3  Cow. 
(N.  Y.)  86;  Jencks  v.  Alexander,  11  Paige 
(N.  Y.)  619;  Miami  Exporting  Co.  v.  U.  S. 
Bank,  5  Ohio  260;  Singleton  v.  Allen,  2 
Strobh.  Eq.  (S.  C.)  166.  See  also  Monroe  v. 
Fohl,  72  Cal.  568,  14  Pac.  514;  De  Bruhl  v. 
Neuffer,  1  Strobh.  (S.  C.)  426.  But  see 
Spires  v.  Hamot,  8  Watts  &  S.  (Pa.)  17. 

So  much  of  a  partial  payment,  before  its 
maturity,  upon  a  note  which  gives  the  right 
to  pay  at  any  time,  will,  in  the  absence  of 
any  application  of  the  parties  at  the  time, 
be  applied  in  reduction  of  principal,  as  will, 
together  with  interest  on  itself  at  the  agreed 
rate  from  the  date  of  the  note  to  the  date 
of  the  payment,  amount  to  the  sum  paid,  and 
the  balance  will  be  applied  in  reduction  of 
interest;  at  least  this  course  is  as  favorable 
to  the  maker  as  he  can  demand.  Jacobs  v. 
Ballenger,  130  Ind.  231,  29  N.  E.  182,  15 
L.  R.  k.  160. 

84.  Loveridgo      Larned,  7  Fed.  294. 

85.  Boggpss  V.  Goff,  47  W.  Va.  139,  34 
R.  E.  741  ;  Gonin  v.  Ingersoll,  11  W.  Va. 
540:  Wilson      Rykort,  14  Ont.  188. 

86.  Cnrr  r.  Robinson,  8  Bush  (Ky.)  269. 

87.  Deshlnr  v.  ITolmoa,  44  N.  J.  Eq.  581, 
18  Atl.  75;  Moore  v.  TTolland,  10  S.  C.  15. 
Sfo  also  Carruhm  Sav.  ]5ank  v.  Cill(>y,  83  Me. 
72,  21  At).  746. 

But  where  there  was  no  proof  of  a  usuri- 
ous agreement,  nor  iiuytliin;,'  to  show  that 
UHiirif)iiH  ini:(•^(^Ht  was  given  or  accepted  in 
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consideration  of  an  extension  of  the  time  of 
payment  of  the  loan,  interest  in  excess  of  the 
legal  rate,  voluntarily  paid  by  the  borrower, 
could  not  be  credited  on  the  principal.  Bos- 
worth  V.  Kinghorn,  94  N.  Y.  App.  Div.  187, 
87  N.  Y.  Suppl.  983  {.affirmed  in  179  N.  Y. 
590,  72  N.  E.  1139]. 

Payment  of  usurious  interest  .see  Usury. 

88.  Alabama. — •  Steiher  v.  .Jeffries,  118  Ala. 
573,  24  So.  37. 

Minnesota. —  Jefferson  v.  St.  Matthew's 
Church,  41  Minn.  392,  43  N.  W.  74. 

Mississippi. —  Hiller  v.  Levy,  66  Miss.  30, 
5  So.  226. 

Missouri. —  Coney  v.  Laird,  153  Mo.  408, 
55  S.  W.  96. 

'New  Yorfc.— Grant  v.  Keator,  117  N.  Y. 
369,  22  N.  E.  1055;  Louis  r.  Bauer,  33  N.  Y. 
App.  Div.  287,  53  N.  Y.  Suppl.  985. 

South  Carolina. —  See  Clark  v.  Smith,  13 
S.  C.  585. 

Tennessee. —  See  Dean  v.  Womack,  2  Tenn. 
Ch.  App.  72. 

Virginia.— WeWs  v.  Hughes,  89  Va.  543, 
16  S.  E.  689;  Coles  v.  Withers,  33  Graft. 
186. 

Washington. —  Kelso  v.  Russell,  33  Wash. 
474,  74  Pac.  561. 

Wisconsin. —  National  Cash  Register  Co.  v. 
Bonneville,  119  Wis.  222,  96  N.  W.  558. 

United  States. —  Mack  v.  Adler,  22  Fed. 
570.  See  also  Ketchum  v.  St.  Louis,  101 
U.  S.  306,  25  L.  od.  '999. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  127. 

But  see  ]\Ioore  v.  Riddeli,  11  Grant  Ch. 
(U.  C.)  69. 

Compare  Hughes  v.  Mattes,  104  La.  231, 
28  So.  1009;  Siierwin  v.  Colburn,  25  Vt.  613. 

An  assignee  of  a  mortgagor  cannot  insist 
that  money  of  the  mortgagor,  in  the  mort- 
gagee's hands,  should  be  used  to  pay  off  the 
morlgage,  unless  this  was  clearly  contem- 
jiliiled  by  the  parties,  and  the  assignee  made 
ills  pnreliase  with  the  understanding  that,  it 
shoiild  be  so.  Gordon  r.  TTobart,  10  Fed. 
Cas.  No.  5,608,  2  S(ory_  243. 

Compliance  with  preexistin.g  agreement. — 
In  the  nlisence  of  fraud,  a  third  person  cnn- 
Tiot  re(piire  an  inipuliition  of  pnvment  be- 
tween creililovH  and  a  debliir  to  be  clianged 


PA  YMENT 


[30  Cyc]  1251 


party  cannot  afterward  be  changed  so  as  to  injiiriously  affect  tlie  rights  of  third 
persons.^^  And  if  no  specitic  appropriation  of  paynientd  is  made  by  either  party 
until  the  enforceable  rights  of  third  persons  holding  under  the  debtor  have  been 
created,  the  creditor  cannot  so  appropriate  payments  made  by  the  debtor  as  to 
aifect  such  rights,  if,  by  a  different  appropriation,  they  can  be  protected.^"  So 
where  the  court  is  called  upon  to  appropriate  payments,  the  equities  of  third 
persons,  although  not  controlling,  should  be  considered.^'  Of  course  the  parties 
cannot  apply  a  payment  to  an  invalid  debt  to  the  prejudice  of  a  subsequent 
creditor.^^ 

2.  Guarantors,  Sureties,  Indorsers,  and  the  Like."*  Third  persons,  such  as 
guarantors,  sureties,  indorsers,  and  the  like,  secondarily  hable  on  one  of  the  debts, 
cannot  control  the  application  of  a  payment  by  either  the  debtor  or  the  creditor, 
and  neither  the  debtor  nor  the  creditor  need  apply  tiie  payment  in  the  manner 
most  beneficial  to  such  persons."'    So  where  neither  party  applies  the  payment, 


some  time  after  it  was  made,  in  compliance 
with  a  preexisting  agreement.  Merchants', 
etc.,  Bank  v.  Hervey  Plow  Co.,  45  La.  Ann. 
1214,  14  So.  139. 

In  Louisiana  it  is  held  that  the  code  rules 
as  to  application  of  payments  where  two 
debts  are  of  the  same  nature  and  equally 
onerous  cannot  be  enforced  to  the  prejudice 
of  third  persons.  Griffin  v.  His  Creditors,  6 
Eob.  216.  See  also  Burbank  v.  Buhler,  108 
La.  39,  32  So.  201. 

Source  of  payment. —  The  creditor  has  a 
right  to  appropriate  money  to  the  extinguish- 
ment of  the  debt  in  payment  of  which  it  was 
given  him,  although  the  debtor  had  fraudu- 
lently obtained  such  money  from  another 
debtor  who  supposed  he  was  paying  the  first 
named  creditor.  Tanner  v.  Lee,  121  Ga.  524, 
49  S.  E.  592;  Thacher  v.  Pray,  113  Mass. 
291,  18  Am.  Rep.  480. 

89.  Kansas. —  Pinney  v.  French,  67  Kan. 
473,  73  Pac.  94. 

Louisiana. —  Boagni  f.  Wartelle,  50  La. 
Ann.  128,  23  So.  206. 

'Neio  Jersey. — Paterson  Sav.  Inst.  i;.  Brush, 
29  F.  J.  Eq.  119;  Smith  v.  Wood,  1  N.  J. 
Eq.  74. 

Pennsylvania. —  Morton's  Estate,  2  Del.  Co. 
194. 

United  States. —  Bank  of  North  America  v. 
Meredith,  2  Fed.  Cas.  No.  893,  2  Wash.  47. 
See  39  Cent.  Dig.  tit.  "  Payment,"  §  127. 

90.  Willis  Mclntvre,  70  "Tex.  34,  7  S.  W. 
594,  8  Am.  St.  Eep.  574.  See  also  Belcher  v. 
J.  I.  Case  Threshing  Mach.  Co.,  (Nebr.  1907) 
111  N.  W.  848;  Crane  Bros.  Mfg.  Co.  v.  Keck, 
35  Nebr.  683,  53  N.  W.  606;  Terhune  v.  Col- 
ton,  12  N.  J.  Eq.  232  [affirmed  in  12  N.  J. 
Eq.  312]  ;  Clark  County  Com'rs  v.  Spring- 
field, 36  Ohio  St.  643;  Wiesenfeld  v.  Byrd, 
17  S.  C.  106;  Thompson  v.  Brown,  M.  &  M. 
40,  31  Rev.  Rep.  710,  22  E.  C.  L.  466. 

91.  State  V.  Sooy,  39  N.  J.  L.  539;  Nash- 
ville First  Nat.  Bank  v.  National  Surety  Co., 
130  Fed.  401,  64  C.  C.  A.  601,  66  L.  E.  A. 
777. 

92.  Greene  v.  Tyler,  39  Pa.  St.  361. 

93.  See  also  Principal  and  Surety. 
Application  between  bonds  with  different 

sureties  see  Principal  and  Surety. 

Misapplication  of  payments  as  discharging 
sureties  see  Principal  and  Surety. 


Payment  by  principal  as  discharging  the 
guarantor  see,  generally.  Guaranty,  20  Cye. 
1476. 

94.  Colorado. —  Boyd  v.  Watertown  Agri- 
cultural Ins.  Co.,  20  Colo.  28,  76  Pae. 
986. 

Louisiana. —  Robson  v.  McKoin,  18  La. 
Ann.  544. 

Maine. —  Murphy  v.  Webber,  61  Me.  478. 

Massachusetts. —  Dedham  Bank  v.  Chicker- 
ing,  4  Pick.  314;  Brewer  v.  Knapp,  1  Pick. 
332 ;  Richardson  v.  Washington  Banlf,  3  Mete. 
536. 

Minnesota. —  Allen  v.  Jones,  8  Minn.  202. 

New  yor/c— Harding  v.  Tiflft,  75  N.  Y. 
461 ;  Allen  v.  Culver,  3  Den.  284. 

Pennsylvania. —  Woods  v.  Sherman,  71  Pa. 
St.  100. 

Tennessee. —  Nelson  v.  Trigg,  3  Tenn.  Cas. 
733. 

Virginia. —  Pope  v.  Transparent  Ice  Co., 
91  Va.  79,  20  S.  E.  940. 

United  States. —  Turner  v.  Yates,  16  How. 
14,  14  L.  ed.  824;  Phillips  v.  Bossard.  35  Fed. 
99.  But  see  U.  S.  v.  Linn,  26  Fed.  Cas.  No. 
15,606,  2  McLean  501. 

England. —  Kirbj'  v.  Marlborough,  2  M.  & 
S.  18,  14  Rev.  Rep.  573.  See  also  Wright  v. 
Hickling,  L.  R.  2  C.  P.  199,  36  L.  J.  C.  P. 
40;  York  City,  etc.,  Banking  Co.  v.  Bain- 
bridge,  45  J. 'p.  158,  43  L.  T.  Rep.  N.  S. 
732.  See  In  re  Sherry,  25  Ch.  D.  692,  53 
L.  J.  Ch.  404,  50  L.  T.  Rep.  N.  S.  227,  32 
Wkly.  Rep.  394. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  128. 

But  where  an  accommodation  note  was 
pledged  by  the  payee  as  collateral  to  secure 
his  debts  to  the  pledgee  without  notice  of  its 
nature,  the  maker  is  entitled  as  surety  to 
require  the  pledgee  to  first  credit  his  actual 
payments,  and  the  amount  of  other  collateral 
which  he  surrendered  without  his  consent 
after  notice  that  the  note  pledged  was  an  ac- 
commodation note,  before  resorting  to  the  ac- 
commodation note  in  the  payment  of  his  claim 
against  the  pledger.  Beacon  Trust  Co.  v. 
Robbins,  173  Mass.  261,  53  N.  E.  868. 

Limitation  of  rule. —  This  rule  applies  to 
eases  only  where  the  principal  makes  the 
payment  from  funds  which  are  his  own  and 
free  from  any  equity  in  favor  of  the  surety 
to  have  the  money  applied  in  payment  of  the 
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the  court  is  not  rcfjuired  to  apply  it  so  as  to  exonerate  siicli  third  pertsons,^ 
although  their  rights  will  be  considered.''®  These  rules  are  subject  to  the  excep- 
tion that  where  the  payment,  with  the  knowledge  of  the  creditor,  is  derived  from 
such  third  pei'son,  or  from  a  fund  connected  with  the  secured  debt,  it  must  be 
applied  thereto.'^'  "Where  once  appropriated  by  either  party  or  both  to  tlie 
secured  debt,  the  application  cannot  be  changed  as  against  the  surety.''* 

VII.  PLEADING,  EVIDENCE,  TRIAL,  AND  REVIEW. 

A.  Nature  of  Defense.  Payment  in  full  is  a  valid  affirmative  defense,^ 
although  made  before  the  maturity  of  the  debt,  the  debtor  having  the  privilege 
of  paying  the  claim  before  it  falls  due.^    It  is  matter  in  bar  and  not  a  set-ofE^  or 


debt  for  which  he  is  liable.  For  instance, 
where  the  specific  moneys  paid  to  the  cred- 
itor and  applied  on  a  debt  of  a  principal  for 
which  the  surety  is  not  bound  are  the  very 
moneys  for  the  collection  and  payment  of 
which  the  surety  is  bound,  he  is  equitably 
entitled  to  have  the  moneys  applied  to  the 
payment  of  the  debt  for  which  he  is  surety 
■unless  the  creditor  can  show  that  he  has  a 
superior  equitj'  to  have  them  applied  as  they 
were  applied.  Merchants'  Ins.  Co.  v.  Herber, 
68  Minn.  420,  71  N.  W.  624. 

Application  to  voidable  portion  of  debt. — 
Where  the  principal  pays  a  part  of  the  claim 
which  is  applied  to  that  portion  which  is 
voidable  but  not  void,  the  surety  cannot  ob- 
ject.   Allen  V.  Jones,  '8  Minn.  202. 

Agreement  between  payee  and  surety. — 
Where  a  debtor  directs  an  application  to  a 
secured  debt,  it  must  be  so  applied  irre- 
spective of  any  agreement  between  the  payee 
and  the  surety.  Trentman  v.  Fletcher,  100 
Ind.  105. 

Where  a  secured  debt  is  not  due,  but  a 
payment  is  directed  to  be  applied  thereon, 
the  creditor  cannot  apply  it  to  an  unsecured 
debt.  V/etherill  v.  Joy,  40  Me.  325.  See 
also  supra,  VI,  C,  2,  a. 

Where  a  wife  executed  a  mortgage  on  her 
estate  to  secure  advances  to  be  made  to  her 
through  her  husband,  tlie  husband  being 
allowed,  by  the  terms  of  the  bond,  to  use 
the  advances  in  his  own  business,  the  mort- 
gagees may  apply  payments  made  by  the 
husband,  without  special  instructions  as  to 
their  application,  to  the  satisfaction  of  his 
own  debt  to  them,  rather  than  to  the  mort- 
gage of  the  wife.  Greig  v.  Smith,  29  S.  C. 
420,  7  S.  E.  610. 

95.  Hansen  v.  Eounsavell,  74  111.  238; 
Frazier  V.  Lanalian,  71  Md.  131,  17  Atl.  040, 
17  Am.  St.  Rop.  510;  National  Mahaiwe 
Bank  v.  Peck,  127  Mass.  298,  34  Am.  Rep. 
308;  Williams  );.  Rawlinson,  3  Bing.  71,  3 
L.  J.  C.  r.  O.  R.  1(14,  10  Moore  C.  P.  302, 
R.  &  M.  233,  28  Rev.  Rcj).  584,  11  E.  C.  L. 
43.  See  also  Pardee  v.  Miuklo.  Ill  Pa.  St. 
548,  5  Atl.  30,  50  Am.  Rcj).  209;  Pope  v. 
Transparent  lee  Co.,  91  Vn.  79,  20  R.  E.  940. 
IJiit  sec  Spadc!  );.  Wcllcnui,  8  Knlp  (I'a.) 
344,  lioliliiig  thill-  tlie  iiilc  of  law  which,  in 
ilu!  aliHcncc  of  appropi'iiilion  by  the  piiilioH, 
npiiropriiilcH  |)Myiii('ntH  iti  the  way  most  iid- 
VII 111 ii^reoiis  lo  the  creditor,  will  not  bo  up- 
jdicil  lo  Die  |irojudico  of  a  miroty. 

I  VI,  E.  2  I 


96.  Harding  v.  Tifft,  75  N.  Y.  461;  Mar- 
ryatts  v.  White,  2  Stark.  101,  3  E.  C.  L.  334. 
See  also  Drake  v.  Sherman,  179  111.  302,  53 
N.  E.  628  [affirming  79  111.  App.  413]. 

Where  the  oldest  debt  is  also  one  on  which 
there  is  a  surety,  the  court  will  apply  a  pay- 
ment to  such  debt  in  relief  of  such  surety. 
Blackmore  v.  Granbery,  98  Tenn.  277,  39 
S.  W.  229;  Ross  V.  McLauchlan,  7  Graft. 
(Va.)  86. 

97.  Reed  v.  Boardman,  20  Pick.  (Mass.) 
441 ;  Merchants'  Ins.  Co.  v.  Herber,  68  Minn. 
420,  71  N.  W.  624;  Harding  v.  Tifft,  75 
N.  Y.  461. 

The  proceeds  of  collateral  security  given  to 
secure  a  note  cannot  be  applied  to  other 
debts  of  the  maker,  but  must  be  applied  on 
the  note  to  the  exoneration  of  the  sureties. 
Elizabeth  City  First  Nat.  Bank  v.  Scott,  123 
N.  C.  538,  31  S.  E.  819. 

Pa5anent  by  agent  of  indorser,  where  an- 
other note  of  the  maker  is  surrendered  by 
mistake,  is  to  be  applied  on  the  note  on 
which  the  pavment  was  intended  to  be  made. 
Maury  v.  Mason,  16  Fed.  Cas.  No.  9,314,  1 
Havw.  &  H.  400. 

98.  Miller  v.  Montgomery,  31  111.  350. 
See  also  Lyman  v.  Miller,  12  U.  C.  Q.  B. 
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99.  Peterson  v.  Hubbard,  (Cal.  1885)  9 
Pac.  106.  See  Upton  v.  Starr,  3  Ind.  508. 
See  also  infra,  VII,  B,  2,  a. 

Payment  of  a  later  debt  is  no  defense  in  an 
action  on  an  earlier  debt.  Green  v.  Boudu- 
rant,  7  Mart.  N.  S.  (La.)  229. 

Failure  to  account  for  the  proceeds  of  prop- 
erty delivered  by  the  debtor  to  the  creditor 
to  be  sold  and  applied  on  the  debt  does  not 
show  a  payment  in  full.  Conrad  v.  Huff,  58 
Tex.  205. 

Deceptive  conduct  in  obtaining  part  pay- 
ment of  a  debt  already  duo  is  no  defense  to 
an  action  for  the  balance.  Thoni|)son  r. 
IMenck,  4  Abb.  Dec.  (N.  Y.)  400  \.rcvcrsinq 
22  How.  Pr.  4311. 

1.  Brent  v.  l<\'iiiier,  4  Ark.  100. 

2.  Day  r.  Clarke,  1  A.  K.  Marsh.  (Ky.) 
521  ;  Sail  Antonio,  etc.,  Constr.  Co.  t.  Davis, 
(Tex.  Civ.  App.  1898)  48  S.  W.  754. 

A  plea  which  alleged  payment  by  a  sale  of 
niercliiindiHe,  and  also  that  at  (he  dale  of 
I  he  liliiig  of  iho  suit  by  iilaitililV  agaiiisl  ile- 
fendaiit  the  ilenis  M'ore  slill  due,  was  a  ]dea 
of  Het-olV  and  not  of  imynient.  Northington 
V.  Granade,  IIH  Ga.  684,  45  S.  E.  447. 
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connter-elaim.^  Part  payment  cannot  be  pleaded  in  bar  of  the  entire  cause  of 
action.*  Payment  after  suit  brought  may  be  pleaded  in  bar  of  the  further  main- 
tenance of  the  action,''  but  it  is  too  late  to  plead  payment  after  judgment  and  an 
affirmance  on  appeal.''  The  debtor  may  be  estopped  to  set  up  the  defense  of 
payment.'' 

B.  Pleading-^  —  l.  In  Anticipation  of  Defense.^  Non-payment  need  not  be 
alleged  in  the  complaint  ^"^  except  where  failure  to  pay  is  an  essential  element  of 
the  cause  of  action. However,  non-payment  may  be  pleaded, but  by  so  plead- 
ing plaintiff  does  not  relieve  himself  from  the  necessity  of  replying  to  a  plea  of 
payment. Where  there  is  a  presumption  of  payment  from  lapse  of  time,  it  has 
been  held  that  facts  rebutting  such  presumption  must  be  alleged  in  the  bill.'* 

2.  As  Defense — a.  Necessity.  Payment  is  an  atfirmative  defense  which  can- 
not be  relied  upon  unless  expressl}'  pleaded,'^  and  cannot  be  shown  under  a  general 


Reconvention. —  Payment  cannot  be  pleaded 
in  reconvention.  It  must  be  pleaded  as  pay- 
ment. House  V.  Croft,  8  Mart.  N.  S.  (La.) 
704. 

3.  Burke  v.  Thome,  44  Barb.  (N.  Y.)  363. 
See  also  Hatzel  v.  Hoffman  House,  2  N.  Y. 
App.  Div.  120,  37  N.  Y.  Suppl.  598. 

Distinguished  from  counter-claim,  etc.,  see 
supra,  I. 

4.  Beebe  i;.  Sutton,  7  Ark.  405 ;  Indianapo- 
lis, etc.,  R.  Co.  V.  Hyde,  122  Ind.  188,  23 
N.  E.  706;  Gearhart  v.  Olmstead,  7  Dana 
(Ky.)  441. 

5.  Herod  v.  Snyder,  61  Ind.  453;  Tillotson 
V.  Preston,  3  Johns.  (N.  Y.)  229. 

Amount. —  Payment  after  commencement  of 
suit  must  be  in  full  of  debt  and  costs  to  be 
available  in  bar.  Goings  v.  Mills,  1  Ark. 
11;  Stevens  v.  Briggs,  14  Vt.  44,  39  Am.  Dec. 
209. 

Date  to  which  plea  relates. —  Where  defend- 
ant has  paid  the  amount  claimed  before  expi- 
ration of  the  time  to  answer,  his  plea  of 
payment  relates  to  the  time  it  was  inter- 
posed, and  not  to  the  time  the  action  was 
commenced.  Bronner  Brick  Co.  v.  M.  M. 
Cauda  Co.,  18  Misc.  (N.  Y.)  681,  42  N.  Y. 
Suppl.  14. 

Payment  is  a  peremptory  exception  which 
may  be  pleaded  at  any  time  before  judgment. 
Eeiners  v.  St.  Ceran,  19  La.  Ann.  207. 

6.  Anderson  v.  Barry,  2  J.  J.  Marsh.  (Ky.) 
265. 

7.  Beals  v.  Hill,  58  N".  H.  61,  holding, 
however,  that  a  defendant  is  not  estopped  to 
set  up  an  assignment  of  property  as  a  defense 
of  payment,  by  reason  of  his  having  obtained 
a  continuance  of  the  action  at  a  former  term, 
upon  his  affidavit  that  he  was  advised  by 
counsel,  and  believed  that  his  claim  for  the 
assignment  probably  could  not  be  allowed  as 
a  set-off,  and  that,  for  reasons  stated,  judg- 
ment should  not  be  rendered  against  him 
before  he  had  opportunity,  in  a  pending  suit 
on  his  claim,  to  obtain  a  judgment  which 
might  be  set  off  against  plaintiff's  judgment. 

8.  Accord  and  satisfaction  see  Accord  and 
Satisfactiox,  1  Cyc.  340  et  seq. 

In  actions  on  insurance  policies  see  Insur- 
ance, and  Cross-References  Thereunder. 

In  particular  common-law  actions  see 
Assumpsit,  Action  of,  4  Cyc.  350;  Debt, 
Action  of,  4  Cyc.  419  note  35. 


Joining  with  plea  of  accord  and  satisfac- 
tion see  AccoED  and  Satisfaction,  1  Cyc. 
342. 

Nature  of  plea  in  action  on  an  account  see 

Accounts  and  Accounting,  1  Cyc.  483. 
Payment  of  bond  see  Bonds,  5  Cyc.  833. 

9.  In  action  to  foreclose  mortgage  see 
Mortgages,  27  Cyc.  1591. 

In  action  for  rent  see  Landlord  and  Ten- 
ant, 24  Cyc.  1211  note  86. 

Pleading  part  payment  in  anticipation  of 
defense  of  limitation  see  Limitations  of 
Actions,  25  Cyc.  1394. 

10.  Kirk  V.  Roberts,  (Cal.  1892)  31  Pac. 
620;  State  v.  Peterson,  142  Mo.  526,  39  S.  W. 
453,  40  S.  W.  1094;  Hitchings  v.  Kayser,  65 
N.  Y.  App.  Div.  302,  72  N.  Y.  Suppl.  749 
[affirmed  in  171  N.  Y.  636,  63  N.  E.  1118]; 
Van  Demark  v.  Van  Demark,  13  How.  Pr. 
(N.  Y.)  372;  Meating  v.  Tigerton  Lumber 
Co.,  113  Wis.  379,  89  N.  W.  152. 

11.  Grant  v.  Sheerin,  84  Cal.  197,  23  Pac. 
1094;  State  v.  Peterson,  142  Mo.  526,  39 
S.  W.  453,  40  S.  W.  1094;  Lent  v.  New 
York,  etc.,  R.  Co.,  130  N.  Y.  504,  29  N.  E. 
988 ;  Conkling  v.  Weatherwax,  90  N.  Y.  App. 
Div.  585,  86  N.  Y.  Suppl.  139  [affirmed  in 
181  K  Y.  258,  73  N.  E.  1028]  ;  Newton  v. 
Browne,  6  Misc.  (N.  Y.)  603,  26  N.  Y.  Suppl. 
83. 

12.  Bracket  v.  Wilkinson,  13  How.  Pr. 
(N.  Y.)  102. 

13.  Benicia  Agricultural  Works  v.  Creigh- 
ton,  21  Oreg.  495,  28  Pac.  775,  30  Pac.  676. 

14.  Hunt  V.  Forman,  2  Dana  (Ky.)  471. 
But  see  Payne  v.  Hathaway,  3  Vt.  2i2,  hold- 
ing that  presumption  of  payment  from  lapse 
of  time  cannot  be  claimed  by  a  defendant  on 
demurrer  to  a  bill. 

15.  Colorado. —  Gumaer  v.  Canon  City 
First  Nat.  Bank,  38  Colo.  123,  88  Pac.  183'; 
Florence  Oil,  etc.,  Co.  v.  Canon  City  First 
Nat.  Bank,  38  Colo.  119,  88  Pac.  182;  Esben- 
sen  V.  Hover,  3  Colo.  App.  467,  33  Pac.  1008. 

Indiana. —  Hubler  v.  Pullen,  9  Ind.  273,  68 
Am.  Dec.  620;  Coe  v.  Givan,  1  Blackf.  367. 
But  see  Mahon      Gardner,  6  Blackf.  319. 

Louisiana. —  Ruhlman  v.  Smith,  15  La. 
Ann.  670 ;  D'Arensbourg  v.  Chauvin.  6  La. 
Ann.  778;  Davis  v.  Davis,  17  La.  259. 

Minnesota. —  Farnham  v.  Murch,  36  Minn. 
328,  31  N.  W.  453. 

Missouri. —  Edwards   v.   Giboney,   51  Mo. 

[VII,  B,  2,  a] 


12H    [30  Cyc] 


PA  YMENT 


deiiial.^^  So  a  ])articular  appropriation  of  payments  by  a  party,  where  relied  on, 
must  be  pleaded,^'  as  mast  objections  to  appropriation  of  paytneutH.'^  Wljcre 
lapse  of  time  is  relied  on  as  evidence  of  payment  tliere  are  cases  Ijoiding  that  it 
need  iKjt  lie  pleaded,'^  altliougii  the  i^eneral  rnle  is  tliat  in  such  a  case  payment 
must  be  averi-ed  as  in  other  cases.^°  Payment  must  be  set  np  by  plea  or  answer 
and  not  by  demnrrer.^^  In  some  states  notice  of  payment  under  a  general  issue 
takes  the  place  of  a  special  plea  and  supplies  its  place.''^'' 

b.  Requisites  and  Sufficiency^^  —  (i)  In  General.  The  gjueral  allegation  of 
payment  is  ordinarily  lieid  sufficient  as  a  plea  of  payment/^  but  if  particulars  are 


129.  But  see  Albers  v.  Commercial  Bank,  85 
Mo.  173,  55  Am.  Rep.  355,  holding  that  evi- 
dence of  the  proper  payment  of  a  check  to 
the  holder  thereof  is  admissible,  without  be- 
ing pleaded,  in  an  action  by  the  drawer 
against  the  bank  for  the  conversion  of  the 
cheek. 

Nebraska. —  Ashland  Land,  etc.,  Co.  V. 
May,  51  Nebr.  474,  71  N.  W.  67. 

New  Jersey. —  Ball /t'.  Consolidated  Frank- 
linite  Co.,  32  N.  J.  L.  102. 

New  York. —  Schackter  v.  Kukowsky,  117 
N.  Y.  App.  Div.  750,  102  N.  Y.  Suppl.  1028 
(where  no  answer,  evidence  of  payment  not 
admissible)  ;  Conkling  v.  Weatherwax,  90 
N.  Y.  App.  Div.  585,  86  N.  Y.  Suppl.  139 
[affirmed  in  181  N.  Y.  258,  73  N.  E.  1028]; 
Eosenstock  v.  Dessar,  85  N.  Y.  App.  Div. 
601,  83  N.  Y.  Suppl.  334;  Texier  v.  Gouin, 
5  Duer  389 ;  Rogers  v.  T.  H.  Simonson,  etc., 
Co.,  45  Misc.  323,  '90  N.  Y.  Suppl.  298; 
Forbes  ?;.  Wheeler,  39  Misc.  538,  80  N.  Y. 
Suppl.  373;  Eldridge  v.  Husted,  22  Misc. 
534,  49  N.  Y.  Suppl.  1019  Ireversed  on  other 
grounds  in  24  Misc.  177,  52  N.  Y.  Suppl. 
681];  Glickman  v.  Loew,  20  Misc.  401,  45 
N.  Y.  Supp!.  1040. 

Ohio. —  Lord  v.  Graveson,  26  Ohio  Cir.  Ct. 
371;  Flowers  v.  Slater,  2  Ohio  Dec.  (Reprint) 
336,  2  West.  L.  Month.  445. 

Texas. —  Eicliey  Grocery  Co.  v.  Warnell, 
(Civ.  App.  1907)  103  S.  W.  419;  Hander  v. 
Baade,  16  Tex.  Civ.  App.  119,  40  S.  W.  422. 

West  Virginia. —  Kennedy  v.  Davisson,  46 
W.  Va.  433,  33  S.  E.  291;  Arnold  v.  Cole,  42 
W.  Va.  663,  26  S.  E.  312. 

Wisconsin. — ^  Gardner  v.  Avery  Mfg.  Co., 
117  Wis.  487,  94  N".  W.  292. 

Canada. —  Goodcrham  v.  Chalmers,  1  U.  C. 
Q.  B.  172.  See  also  Wark  v.  Curtis,  10  Mani- 
toba 201. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  143. 

Compare  Alabama  Jail,  etc.,  Co.  v.  Marion 
County,  145  Ala.  684,  40  So.  100. 

Reply. —  So  where  plaintiff  desires  to  rely 
upon  a  payment  as  a  defense  to  a  counter- 
claim, he  must  plead  payment.  Woolcy  v. 
Bell,  (Tex.  Civ.  Apj).  1902)  68  S.  W.  71. 

When  rule  not  applicable.— Where  plaintiff 
alleges  an  assignment  of  a  note  to  defendant, 
who  agreed  to  pay  the  amount  thereof,  when 
(•ollcct(Hl,  to  plainl.ilT,  and  that  it  was  eol- 
Icclcd,  defendant  may  prr)ve  that  he  took  the 
note  to  apply  on  a  delit  due  him  from  pluin- 
tiir,  williout  a  Hpecinl  ])len  of  jjayment,  as 
Hucli  evidennfi  would  show  lliat  ilie  debt  sned 
upon  never  existed.  Craddoek  «,  Godding,  10 
Colo.  App.  115,  CO  Pac.  3(59. 
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Where  a  payment  of  interest  is  relied  on  as 
a  defense  it  ruu.-it  be  specially  pleaded.  Junge 
V.  Bowman,  72  Iowa  648,  34  N.  W.  612. 

Set-off. —  Payment  need  not  be  pleaded 
where  the  matter  pleaded  is  a  set-off.  Ruze- 
oski  V.  Wilrodt,  (Tex.  Civ.  App.  1906)  94 
S.  W.  142. 

16.  See  infra,  VII,  B,  4,  b,  (ii). 

17.  Rives  V.  Habermacher,  1  Tex.  App.  Civ. 
Cas.  §  747. 

18.  Rundlett  v.  Weeber,  3  Gray  (Mass.) 
263. 

19.  Hepburn's  Case,  3  Bland  (Md.)  95; 
Wingett's  Appeal,  122  Pa.  St.  486,  15  Atl. 
863. 

20.  Tibbs  V.  Clark,  5  T.  B.  Mon.  (Ky.) 
526 ;  Gulick  v.  Loder,  13  N.  J.  L.  68,  23  Am. 
Dec.  711  ;  Austin  V.  Tompkins,  3  Sandf. 
(N.  Y.)  22;  Miner  v.  Beekman,  14  Abb.  Pr. 
N.  S.  (N.  Y.)  1;  Stanley  v.  McKinzer,  7  Lea 
(Tenn.)  454,  holding  that  it  is  immaterial 
whether  the  suit  is  at  law  or  in  equity. 

A  plea  of  the  statute  of  limitations  is  not 
necessary.  Calwell  v.  Prindle,  19  W.  Va. 
604;  Sadler  v.  Kennedy,  11  W.  Va.  187. 

Where  the  form  of  action  will  not  permit 
a  plea  of  payment  to  be  interposed,  lapse  of 
time  may  be  relied  on  as  evidence  of  payment 
without  a  plea  of  payment.  Jackson  v.  Sack- 
ett,  7  Wend.  (N.  Y.)  94. 

Exceptions  to  petition. —  Presumption  of 
payment  from  lapse  of  time  cannot  be  taken 
advantage  of  by  exceptions  to  a  petition. 
Shotwell  V.  McCardell,  19  Tex.  Civ.  App.  174, 
47  S.  W.  39. 

21.  Dean  v.  Boyd,  86  Miss.  204,  38  So. 
297;  Austin  v.  Tompkins,  3  Sandf.  (N.  Y.) 
22. 

22.  Buell  V.  Flower,  39  Conn.  462,  12  Am. 
Rep.  414.    See  also  infra,  VII,  B,  2,  b,  (ii). 

23.  In  actions  on  com»»'ercial  paper  see 
Commercial  Paper,  8  Cyc.  178  et  scq. 

In  suit  to  enforce  mechanic's  lien  see  Me- 
ciiANTcs'  Liens,  27  Cvc.  392. 

24.  Sprigg  V.  Barbe'r,  122  Cal.  573,  55  Pae. 
419;  Goss  v.  Calkins,  104  Mass.  546,  42  N.  E. 
96;  Swott  V.  SouthAvorlh,  125  Mass.  417; 
Loveridge  v.  Larncd,  7  Fed.  294.  See  also 
Hays  r.'  Dickey,  67  Ark.  169,  53  S.  W.  8S7 ; 
Brown  v.  Rash,  (Tex.  Civ.  App.  1907)  101 
S.  W.  1041.  But  see  Thomas  v.  Clnrkson,  125 
Gn.  72,  54  S.  E.  77,  6  L.  R.  A.  N.  S.  658. 

Limitations  of  rule. —  A  defendant's  allega- 
tion in  her  answer  tl>!it  she  has  "  advanced  " 
a  stated  sum  to  plaint  i IT  does  not  amount  In 
a  plea  of  payment.  Dickson  v.  Dickson,  32 
La.  Ann.  272.  An  allegation  that  the  sum 
duo  has  been  "  Hubstantiall}',  if  not  wholly  " 
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alleged  the  averments  must  be  detiiiite  and  certain.^^  The  plea  need  not  allege 
the 'amount  paid,^"  nor  the  place  of  payment,-^  nor  state  by  wliom,^^  or  to  wbom,'^* 
the  payment  was  made.  So  it  need  not  allege  the  exact  date  of  payment,^" 
although  it  must  state,  to  constitute  a  bar  to  the  action,  that  the  payment  was 
before  conimencement  of  tlie  action.^^    If  payment  is  made  other  than  in  money, 


paid  is  insufficient.  Hardin  County  v.  Weels, 
108  Iowa  174,  78  N.  W.  908.  An  allegation 
of  payment  in  an  answer,  without  showing 
tliat  it  was  made  on  account  of  the  claim  sued 
upon,  is  insufficient.  Escli  f.  Hardy,  22  Minn. 
65. 

Plea  by  intervener. —  In  an  action  on  a 
note,  a  plea  by  an  intervener,  setting  up 
that  defendant  had  on  a  certain  day  fully 
accounted  with  plaintiff  and  fully  discharged 
the  note  to  the  full  satisfaction  of  plaintiff, 
and  any  cause  of  action  or  right  of  lien  that 
may  ever  have  existed  between  plaintiff  and 
defendant  by  and  under  the  note,  is  sufficient 
to  admit  evidence  of  satisfaction.  Brown  v. 
Mitchell,  1  Tex.  Unrep.  Cas.  373. 

Pleas  held  insufficient. —  Alabama  Jail,  etc., 
Co.  V.  Marion  County,  145  Ala.  684,  40  So. 
100. 

25.  Louden  v.  Birt,  4  Ind.  566;  Nugent  v. 
Martin,  I  Tex.  App.  Civ.  Cas.  §  1173.  See 
also  Nance  v.  Winship  Mach.  Co.,  94  Ga.  649, 
21  S.  E.  901;  Lowry  f.  Drake,  1  Dana  (Ky.) 
46;  Kelly  v.  Ernest,  26  N.  Y.  App.  Div.  90, 
49  N.  Y.  Suppl.  896;  JafJray  v.  Hunter,  15 
N.  Y.  App.  Div.  615,  44  N.  Y.  Suppl.  639; 
Kington  v.  Kington,  2  Dowl.  P.  C.  N.  S.  799, 
12  L.  J.  Exch.  248,  11  M.  &  W.  233. 

Payment  as  garnishee. —  A  plea  of  pay- 
ment, as  garnishee  of  plaintiff',  must  show 
that  defendant  answered  on  oath  and  ad- 
mitted his  indebtedness  in  tlie  proceedings 
in  garnishment,  and  that  the  debt  then  ac- 
knowledged was  the  debt  in  controversy. 
Eeed  t.  Cage,  4  How.  (Miss.)  253.  See  also 
Minor  v.  Rogers  Coal  Co.,  25  Mo.  App.  78. 

Payment  of  "  sum  then  demanded." —  An 
averment  in  an  answer  that  defendant,  be- 
fore the  commencement  of  the  action,  paid 
the  "  sum  then  demanded "  to  plaintiff's 
agent,  is  not  a  good  plea  of  payment,  as  the 
Avhole  sum  sued  for  may  not  have  been  de- 
manded at  that  time.  Toledo  Agricultural 
Works  V.  Work,  70  Ind.  253. 

Amounts  and  to  whom  paid. — Where  a  plea 
of  payment  specifies  the  amounts  avid  names 
of  the  parties  in  plaintiff's  employment  to 
whom,  at  his  request,  payments  have  been 
made,  it  is  sufficiently  explicit.  Ward  v. 
Acklen,  9  La.  Ann.  443. 

Receipt  and  acceptance  by  creditor. —  If 
payment  is  relied  on,  the  more  usual  form  is 
to  allege  it,  saying  nothing  of  the  reception 
of  the  money.  Breck  v.  Bianchard,  20  N.  H. 
323,  51  Am.  Dee.  222. 

Part  payment. — An  averment  of  an  answer 
that  the  complaint  omits  certain  items  of 
credit  is  not  sufficient,  where  the  items  are 
not  specified.  Bakes  v.  Reese,  150  Pa.  St. 
44,  24  Atl.  634. 

Payment  of  a  certain  sum  pleaded  to  two 
counts,  without  alleging  how  much  of  the 
said  sum  is  paid  on  each  count,  is  not  de- 


murrable. Brown  Ross,  3  U.  C.  Q.  B. 
158. 

As  dependent  on  knowledge. —  Where  the 
facts  tis  to  the  payments,  and  the  amount 
thereof,  are  particularly  within  the  scope  of 
the  creditor,  the  same  strictness  of  pleading 
is  not  required  in  an  action  by  a  third  person 
to  compel  a  creditor  to  repay  sums  paid  to 
him.  Lyons-Thomas  Hardware  Co.  V.  Perry 
Stove  Mfg.  Co.,  88  Tex.  468,  27  S.  W.  100. 

Payment  to  a  third  person. —  Linton  v. 
Walker,  8  Fla.  144,  71  Am.  Dec.  105;  Cooper 
V.  Stinson,  5  Minn.  201. 

26.  Johnson  v.  Breedlove,  104  Ind.  521,  6 
N.  E.  906;  Cranor  v.  Winters,  75  Ind.  301; 
Demuth  v.  Daggy,  26  Ind.  341;  Llolmes  v. 
Deplaigne,  23  La.  Ann.  238. 

27.  Holmes  v.  Deplaigne,  23  La.  Ann.  238. 
Matter  of  form. —  In  an  answer  alleging 

payment,  an  averment  of  the  place  of  pay- 
ment is  matter  of  form,  and  not  of  substance. 
Its  omission  is  not  fatal.  Brown  v.  Gooden, 
16  Ind.  444. 

28.  Johnson  v.  Breedlove,  104  Ind.  521,  6 
N.  E.  906,  holding  that  it  is  not  necessary 
to  allege  that  payment  was  made  by  the  ad- 
ministrator of  a  decedent's  estate,  if  the 
answer  avers  that  plaintiff's  claim  was  paid 
with  moneys  received  from  the  estate,  with 
the  administrator's  consent. 

29.  Johnson  v.  Breedlove,  104  Ind.  521,  6 
N.  E.  906;  State  v.  Early,  81  Ind.  540; 
Cranor  v.  Winters,  75  Ind.  301 ;  Demuth  v. 
Daggy,  26  Ind.  341.  But  see  Mobile,  etc.,  R. 
Co.  V.  Jurey,  111  U.  S.  584,  4  S.  Ct.  566,  28 
L.  ed.  527,  holding  that  where  suit  is  brought 
in  the  name  of  the  person  having  the  legal 
right,  and  the  code  provides  that  the  bene- 
ficiary must  be  considered  as  the  sole  party 
in  the  record,  a  plea  of  payment  not  alleging 
a  payment  to  the  beneficial  plaintiff,  or  to 
the  person  holding  the  legal  title  before  the 
former  acquired  his  right,  is  demurrable. 
Contra,  Nill  v.  Comparet,  15  Ind.  243.  And 
see  Commercial  Paper,  8  Cye.  179. 

30.  Johnson  v.  Breedlove,  104  Ind.  521,  6 
N.  E.  906;  Cranor  v.  Winters,  75  Ind.  301; 
Demuth  v.  Daggy,  26  Ind.  341.  But  see  Tyre 
V.  Mulvena,  2  Marv.  (Del.)  295,  43  Atl.  172. 
Contra,  Holmes  v.  Deplaigne,  23  La.  Ann. 
238. 

Payment  to  assignor. —  In  an  action  by  the 
assignee  of  a  M'ritten  instrument,  a  plea  of 
payment  to  the  assignor,  without  alleging 
that  such  payment  was  made  before  notice  of 
the  assignment,  is  bad.  Indianapolis,  etc.,  R. 
Co.  V.  Hyde,  122  Ind.  188,  23  N.  E.  706. 

31.  Farmers'  Bank  v.  Orr,  (Ind.  App. 
1899)  55  N.  E.  35.  See  also  O'Neal  v.  Phil- 
lips, 83  Ga.  556,  10  S.  E.  352;  Matthewson 
V  Henderson,  13  U.  C.  C.  P.  96.  And  see 
Young  V.  Park,  6  J.  J.  Jlarsh.  (Ky.)  540. 

At  common  law  the  plea  of  payment  must 
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and  so  pleaded,  the  particulars  filionld  be  allei^efl,^^-  and  acceptance  thereof  by  tlio 
creditor  as  payment  should  generally  be  alleged."'  Ordinarily  the  plea,  at 
common  law,  concluded  to  the  country.''*  The  ])lea  must  not  be  inconsistent  in 
itself,^^  as  by  denying  indebtedness,^*  or  be  contradictory  of  other  pleas.*^  It  is 
not  sufficient  merely  to  plead  evidence  going  to  show  payment,'"'*  although  the 
inclusion  of  such  allegations,  where  coupled  with  an  averment  of  payment,  does 
not  make  the  plea  demurrable.^^  Where  a  complaint  alleges  non-payment,  a 
denial  of  such  allegation  is  proper,  as  a  part  of  the  defense  of  payment,*"  although 
the  negative  averment  of  non-payment  cannot  ordinarily  ]je  put  in  issue  by  a 
mere  general  denial.*^  The  presumption  of  payment  from  lapse  of  time  sliould 
be  raised  by  a  plea  of  payment,*^  and  not  by  merely  stating  the  facts  from  which 
the  presumption  is  claimed  to  arise,*^  nor  by  a  plea  of  limitations.'"  The  plea  of 
payment  may  be  directed  to  a  particular  part  of  the  demand  and  another  plea  to 
the  other  part.'"'  Where  a  payment  is  made  by  an  agent  of  the  debtor,  it  is 
proper  to  allege  the  payment  on  information  and  belief.**  If  the  facts  alleged  in 
the  plea  constitute  in  law  a  payment,  it  is  immaterial  that  the  plea  characterizes 
the  legal  consequences  flov>?ing  from  those  facts  as  not  being  a  payment.*'  And 
on  tlie  same  theory  the  mere  calling  a  defense  of  payment  a  counter-claim  does 
not  make  it  so.*^  If  the  plea  is  indefinite  and  uncertain  it  should  not  be  stricken 
out,*^  but  should  be  ordered  to  be  made  more  specilic.'^^ 


allege  that  the  payment  Avas  made  either  on 
the  day  the  inoney  was  stipulated  to  be  paid 
or  on  some  day  between  that  day  and  the 
date  of  the  writing  upon  which  the  action  is 
founded.  McWatevs  r.  Draper,  5  T.  B.  Mon. 
(Ky. )  494.  By  statute,  however,  a  plea  of 
payment  after  the  day  when  the  debt  is  due 
must  aver  payment  of  the  whole  sum  then 
due.    McWaters  v.  Draper,  swpra. 

32.  See  Carroll  v.  Weaver,  65  Conn.  76,  31 
Atl.  489;  Salomon  v.  Pioneer  Co-operative 
Co.,  21  Fla.  374,  58  Am.  Eep.  667  (holding 
that  a  plea  that  a  draft  was  given  in  pay- 
ment is  not  demurrable  in  not  alleging  that 
the  draft  was  negotiable)  ;  Wardlaw  v.  Mc- 
Connell,  46  Ga.  273  (holding  that  a  plea  of 
payment  by  transfer  of  notes  and  accounts 
need  not  set  them  out)  ;  Hart  V.  Crawford, 
41  Ind.  197  (holding  that  a  plea  of  payment 
in  goods  and  merchandise  is  not  demurrable 
for  failure  to  state  either  the  kind  or  quan- 
tity of  goods).  See  also  Elm  City  Lumber 
Co.  r.  Mackenzie,  77  Conn.  1,  58  Atl.  10. 
But  see  Louden  v.  Birt,  4  Lid.  566,  holding 
that  the  plea  averring  payment  actually  made 
in  any  manner  is  sufficient. 

33.  Blunt  V.  Williams,  27  Ark.  374;  Cor- 
bett  V.  Hughes,  75  Iowa  281,  39  N.  W.  500; 
Brandt  v.  Thurber,  1  Tex.  App.  Civ.  Cas. 
§  640.  See  also  ITpton  v.  Paxton,  (Iowa 
1886)  20  N.  W.  809,  holding  a  particular 
averment  not  equivalent  to  one  that  the  cred- 
itor r(!ceived  the  notes  in  payment  of  tlie 
indebtedness.  And  see  Commkrcial  Pater, 
■8  Cyc.  180,  181. 

Return  of  note. — An  answer  to  a  complaint 
for  money  lent,  which  alleges  merely  that  a 
chock  or  bill  of  cxcliiinge  was  given  by  do- 
fcndiirit  for  the  aiiioiuit  due,  and  that  i1-  has 
not  been  relumed  but  is  slill  outstanding, 
does  not  make  oiil:  a.  perfect  defense,  unless 
it  mIho  shows  iiirinnal  ivcly  Hint  it  is  out  of 
Ihe  poHHCHHion  or  control  of  jibiintiH'.  Strong 
V.  Klcvcns,  \  Dncr  (N.  Y.)  608. 
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34.  Henderson  f.  Southall,  4  Call  (Va.) 
371 ;  Kinsley  v.  Monongalia  County  Ct.,  31 
W.  Va.  464,  7  S.  E.  445. 

35.  Witter  v.  McNiel,  4  111.  433. 

36.  Witter  v.  McNiel,  4  111.  433. 

37.  Jones  v.  Bishop,  12  La.  397,  holding 
that  pleas  of  general  issue  and  payment  are 
contradictory  and  the  latter  will  prevail. 

38.  Shawl'er  v.  Johnson,  52  Iowa  473,  3 
N".  W.  604. 

39.  Johnson  v.  Breedlove,  104  Ind.  521,  6 
N.  E.  906. 

40.  Flournoy  v.  Osgood,  99  N.  Y.  App.  Div. 
270,  90  N.  Y.  Suppl.  972. 

41.  See  wfra,  VII,  B,  4,  b,  (ii). 

42.  Parisen  f.  New  York,  etc..  E.  Co.,  65 
N.  J.  L.  413,  47  Atl.  477;  Pattison  v.  Taylor, 
8  Barb.  (N.  Y.)  250.  See  also  Manning  v. 
Meredith,  69  Iowa  430,  29  N.  W.  336:  Shel- 
don V.  Heaton,  22  N.  Y.  App.  Div.  308,  47 
N.  Y.  Suppl.  1124.  Compare  ISrady  v.  Begun, 
36  Barb.  (N.  Y.)  533;  Giles  v.  Baremore,  5 
Johns.  Ch.  (N.  Y.)  545. 

43.  Pattison  v.  Taylor,  8  Barb.  (N.  Y.) 
250. 

44.  Parisen  w  New  York,  etc.,  E.  Co.,  65 
N.  J.  L.  413,  47  Atl.  477;  Morey  v.  Farmers' 
L.  &  T.  Co.,  14  N.  Y.  302. 

45.  Eohr  t.  Anderson,  51  Md.  205. 

46.  Fargo  First  Nat.  Bank  v.  Eoberts,  2 
N.  D.  195,'^  49  N.  W.  722. 

47.  Davis  v.  Crockett,  88  Md.  249,  41  Atl. 
66. 

48.  Eovce  v.  Barrager,  116  Iowa  671,  88 
N.  W.  940. 

49.  May  v.  Taylor,  22  Tex.  348 ;  ITolliman 
r.  l^ogers,  6  Tex.  01.  See  also  Cherry  v. 
Eiiwscni,  49  Ga.  228. 

50.  Farmers',  etc.,  Bank  r.  Sherman,  6 
Boaw.  (N.  Y.)  181  [affiniird  in  33  N.  Y.  69]. 
See  also  Tvre  r.  Mulvenn.  2  Marv.  (Del.) 
295,  43  AU.'  172,  holding  that,  where  the  date 
in  a  iilea,  of  ])aynioiit  is  in  blank,  plaintiil'  is 
entitled  on  denuuul  to  have  it  stated. 
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(ii)  Account  or  Bill  of  Pasticulars.  Generally  a  plea  of  payment  need 
not  include  an  account,  or  a  bill  of  items,  or  particulars.^^ 

e.  Affidavit  of  Defense.  In  those  states  where  an  affidavit  of  defense  is  inter- 
posed, the  sufficiency  thereof  is  in  general  governed  by  the  ordinary  rules  relating 
to  such  affidavits.^-  It  seems  that  more  particularity  is  reqnired  than  in  ordinary 
pleas,  it  being  held  that  all  the  circumstances  of  the  alleged  payment  must  be  set 
forth  Avith  certainty  and  particularity  and  not  generally  and  inferentially.^^  It  is 
not  sufficient  to  allege  that  the  debt  has  been  paid  and  that  nothing  is  owing,  but 
the  affidavit  must  state  with  particularity  the  time,  amount,  and  manner  of  pay- 
ment, and  the  persons  to  and  by  whom  it  was  mado.^''  It  is  not  enough  to  aver 
that  the  debtor  h'ls  a  receipt  for  money  without  alleging  that  he  made  payment, 
or  that  it  was  made  for  him.^^  If  payment  other  than  in  money,  as  by  note,  bill, 
or  check  is  alleged,  it  must  be  further  stated  that  it  was  accepted  by  the  creditor 
as  payment.^® 


51.  Delaivare. —  State  v.  Lobb,  3  Harr. 
421. 

Illinois.— Hay  a  v.  Smith,  4  111.  427. 
Massachusetts. —  Wilby  v.  Harris,  13  Mass. 
496. 

Mississippi. —  Price  v.  Sinclair,  5  Sm.  &  M. 
254 ;  Webster  v.  Tiernan,  4  How.  352 ;  Prim 
V.  Kittridge,  Walk.  390.  But  see  Miller  v. 
Brooks,  4  Sm.  &  M.  175,  holding  that  a  plea 
of  payment  concluding,  "  and  he  herewith 
files  his  bill  of  particulars,  and  will  insist 
upon  them,  as  an  offset,"  no  such  bill  being 
filed,  may  be  treated  as  a  nvillity. 

Texas.—  Ah\e  v.  Lee,  6  Tex.  427. 

West  Virginia. — Lawson  v.  Zinn,  48  W.  Va. 
312  37  S  E  612 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  150. 

Statutory  provisions. —  Ariz.  Rev.  St.  par. 
742,  requiring  a  defendant  pleading  payment 
to  file  an  account  stating  the  nature  of  the 
payment  and  the  several  items  thereof,  is 
only  applicable  where  defendant  proposes  to 
prove  items  of  payment,  and  hence  does  not 
preclude  him  from  proving  a  single  payment 
in  full  under  the  mere  allegation  that  he  had 
fully  paid  plaintiff.  Cheda  v.  Skinner,  6 
Ariz.  196,  57  Pac.  64.  In  Virginia  and  West 
Virginia  defendant  cannot  prove  payment 
under  a  plea  of  nil  dehet  or  non  assumpsit 
unless  he  files  with  his  plea  such  a  descrip- 
tive account  as  is  required  by  the  statute. 
Eichmond  City,  etc.,  R.  Co.  v.  Johnson,  90 
Va.  775,  20  S.  E.  148;  Rice  v.  Annatt,  8 
Graft.  (Va.)  557;  Hunter  v.  Snyder,  II 
W.  Va.  198. 

52.  See  Pleading. 

53.  Bube  r.  Hauck,  16  Lane.  L.  Rev.  (Pa.) 
412.  See  also  Wilde  v.  Morrell,  198  Pa.  St. 
411,  48  Atl.  264,  53  L.  R.  A.  329;  Ziegler  v. 
McFarland,  147  Pa.  St.  607,  23  Atl.  1045; 
Langfeld  v.  Lyon,  132  Pa.  St.  441,  19  Atl. 
343;  Snvder  r.  Powers,  3  Walk.  (Pa.)  277; 
Coulston  V.  Bertolet,  7  Pa.  Cas.  592,  12  Atl. 
255;  Betz  v.  Gilmore,  1  Wkly.  Notes  Cas. 
(Pa.)  145;  Belcher  v.  Zane,  1  Wkly.  Notes 
Cas.  (Pa.)  42. 

An  aflSdavit  of  defense,  averring  payment 
"  by  check,  notes,  and  in  cash  and  merchan- 
dise returned  and  accepted  by  said  plaintiff," 
is  not  sufficiently  particular.  McCann  v. 
Keane,  1  Pa.  Co.  Ct.  143.    An  affidavit  set- 


ting forth  that  defendant  held  a  due-bill  of 
plaintiff,  promising  to  pay  in  trade,  in  the 
articles  for  which  plaintiff  sued,  a  certain 
sum,  which  sum  had  been  offered  by  defend- 
ant to  plaintiff  as  part  paj'ment  and  refused, 
is  sufficient.  Jones  v.  Bely,  2  Wkly.  Notes 
Cas.  (Pa.)  139.  An  affidavit  alleging  pay- 
ment of  part,  and  tender  of  balance  to  plain- 
tiff's attorney,  is  sufficient.  Derr  v.  Coar,  1 
Wkly.  Notes" Cas.  (Pa.)  433. 

54.  McCracken  v.  Pittsburgh  First  Re- 
formed Presb.  Cong.,  Ill  Pa.  St.  106,  2  Atl. 
94;  McGuire  v.  Conway,  10  Pa.  Co.  Ct.  298; 
Brandon  v.  Brandon,  2  Pa.  Co.  Ct.  46 ;  Black- 
wood V.  Dean,  5  Lane.  L.  Rev.  (Pa.)  213; 
People's  State  Bank  v.  Harper,  30  Pittsb. 
Leg.  J.  N.  S.  (Pa.)  229;  Baird  v.  Adams,  1 
Wdy.  Notes  Cas.  (Pa.)  144.  Contra,  see 
Erlieher  v.  Lawson,  5  Wkly.  Notes  Cas.  (Pa.) 
473;  Smith  v.  Potter,  1  Wkly.  Notes  Cas. 
(Pa.)  51. 

In  Delaware,  where  the  statute  requires  the 
affidavit  to  specify  the  amount  of  payments, 
plaintiffs  are  entitled  to  judgment  nothwith- 
standing  the  affidavit,  where  it  fails  to  state 
the  amount  of  payment.  Watson  V.  South- 
wick,  2  Marv.  254,  43  Atl.  93.  See  Ridings 
V.  McMenamin,  Pennew.  (Del.)  15,  39  Atl. 
463. 

Excuses. —  An  affidavit  of  defense  which 
states  that  defendant  paid  plaintiffs  one  hun- 
dred and  sixty  dollars  on  account  of  the  debt 
sued  on,  that  his  partner  afterward  paid 
the  rest  of  it,  that  plaintiffs  had  admitted 
full  payment,  and  that,  owing  to  his  absence 
from  home  and  want  of  access  to  his  books, 
defendant  is  unable  to  give  the  dates  of  these 
pavments,  is  a  sufficient  affidavit  of  defense. 
Langfield  v.  Lvon.  132  Pa.  St.  441,  19  Atl. 
343. 

55.  Building  Assoc.  v.  Philips,  1  Leg.  Rec. 
(Pa.)  104. 

56.  Berlin  Iron  Bridge  Co.  v.  Bonta,  180 
Pa.  St.  448,  36  Atl.  867;  Philadelphia  V. 
Stewart,  9  Pa.  Dist.  228,  23  Pa.  Co.  Ct.  552; 
Ulman  v.  Mealy,  19  Wkly.  Notes  Cas.  (Pa.) 
87.  See  also  Stansbury  v.  Oppenheimer,  19 
Wkly.  Notes  Cas.  (Pa.*)  182;  Gillingham  v. 
Koppella,  13  Wkly.  Notes  Cas.  (Pa.)  281. 
And  see  Hecla  Card,  etc.,  Co.  v.  Potsdamer, 
16  Wkly.  Notes  Cas.  (Pa.)  195. 
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d.  Replication  or  Reply.^'''  Wlicre  the  complaint  alleges  non-payment  and  the 
answer  avers  {)Hyinent,  no  reply  is  necessary  inasmuch  as  the  plea  is  in  effect  a 
general  denial.^'*  And  in  many  jurisdictions  a  reply  is  not  necessary  .where  pay- 
ment is  pleaded  as  new  matter,''^  while  in  other  jurisdictions  a  reply  is  necessary 
Even  after  trial,  it  has  been  held  pro])er  to  permit  a  nunc  pro  tunc  entry  of  a 
reply."^  The  sutliciency  of  the  replication  or  i-eply  is  governed  l;y  tiie  rules  relat- 
ing to  such  jileadings  in  civil  actions  in  general."^    If  one  of  several  replications 


57.  See,  generally,  Pleading. 

58.  Logan  County  Nat.  Bank  v.  Barclay, 
104  Ky.  97,  46  S.  W.  675,  20  Ky.  L.  Rep. 
773  ;  Ermert  v.  Dietz,  44  S.  W.  138,  19  Ky. 
L.  Rep.  1639;  McArdle  v.  McArdle,  12  Minn. 
98.  See  also  Burton  v.  Hill,  4  Greene  (Iowa) 
379. 

59.  Kirk  v.  Woodbury  County,  55  Iowa 
190,  7  N.  W.  498;  Burke  v.  Thorne,  44  Barb. 
(N.  Y.)  363;  Bracket  v.  Wilkinson,  13  How. 
Pr.  (N.  Y.)  102;  Reilay  v.  Tlioinas,  11  How. 
Pr.  (N.  Y.)  266;  Hickman  v.  Painter,  11 
W.  Va.  386. 

In  New  York  plaintiff  is  not  permitted  to 
reply  to  an  answer  setting  up  payment 
either  in  whole  or  in  part  (Bracket  v.  Wil- 
kinson, 13  How.  Pr.  102),  although  where 
the  answer  contains  new  matter,  the  court, 
in  its  discretion,  may  require  a  reply  (Mer- 
cantile Nat.  Bank  v.  Corn  Exchange  Bank,  73 
Hun  78,  25  N.  Y.  Suppl.  1068). 

Affirmative  asserted  by  defendant. —  Plain- 
tiff, in  an  action  on  a  contract  under  seal, 
alleged  that  defendant  had  not  paid  the  sum 
therein  agreed  upon,  and  defendant  pleaded 
non  est  factum,  and  payment.  It  was  held 
that  issue  as  to  payment  could  be  joined  on 
these  pleadings  alone,  although  the  affirma- 
tive of  the  issue  is  asserted  by  defendant. 
McCart  v.  Regester,  68  Md.  429,  13  Atl. 
361. 

Necessity  for  similiter. —  Wliere  payment 
is  pleaded,  plaintiff  may,  without  the  formal 
addition  of  the  similiter,  proceed  to  trial  as 
though  the  issue  had  been  formally  joined. 
Kinsley  v.  Monongalia  County  Ct.,  31  W.  Va. 
464,  7  S.  E.  445 ;  VVellsburg  First  Nat.  Bank 
V.  Kimberlands,  16  W.  Va.  555. 

60.  Indiana. —  Hubler  v.  Pullen,  9  Ind. 
273,  68  Am.  Dec.  620. 

Mississiiipi. —  Rushing  v.  Key,  4  Sm.  &  M. 
191. 

Missouri. —  Fee  Hutchison  v.  Patrick,  3 
Mo.  65;  Manifee  v.  D'Lashmutt,  1  Mo.  258; 
Cordner  v.  Roberts,  58  Mo.  App.  440.  But 
see  IToIzbauer  v.  Heine,  37  Mo.  443. 

Ohio. —  Knauber  v.  Wander,  5  Ohio  Dec. 
(Reprint)  516,  6  Am.  L.  Rec.  366. 

Oregofi. —  Minnrd  v.  McBee,  29  Oreg.  225, 
44  Pno.  491  ;  Benieia  Agricultural  Works  v. 
Creighton,  21  Oreg.  495,  28  Pao.  775,  30  Pac. 
676. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  149. 

In  Pennsylvania,  the  replicai  ion  to  the  pK>a 
of  piiyineiit  with  leiive,  etc,  is  morely  formal, 
and  the  cauHe  is  substanl  ially  at  issue, 
williin  a,  rul(!  of  court  wliich  declares  tliat 
Die  cause  shall  be  considovd  at,  issue  with- 
out a  formal  joinder,  where  a  subsiiintial 
issue  is  rai.s<'d  by  Hie  jjleadings.  Bealo  V. 
I'.ii.  liaiiaii,  9  Pa.  St.  123. 
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In  action  of  debt  see  Debt,  Action  of,  13 
Cyc.  419. 

61.  Lockwood  v.  Flanagan,  2  Hall  (N.  Y.) 
584;  Neely  v.  Cummins,  8  Ohio  Dec.  (Re- 
print) 478,  8  Cine.  L.  Bui.  191. 

62.  See  Pleading.  See  also  Alexander  v. 
Byers,  19  Ind.  301;  Thompson  V.  Griffin,  09 
Tex.  139,  6  S.  W.  410. 

Fraud. —  To  a  plea  of  payment  and  set-off, 
relying  upon  a  note  executed  by  plaintiff  to 
a  third  person,  and  assigned  to  defendant, 
plaintiff  may  reply  that  the  assignment  was 
obtained  by  fraud.  Hurd  v.  Earl,  6  Blackf. 
(Ind.)  39.  Where  an  answer  alleges  pay- 
ment, a  reply  referring  for  facts  to  a  para- 
graph of  the  answer  in  which  satisfaction  by 
way  of  ex'change  is  pleaded,  and  alleging 
that  such  exchange  had  been  made  through 
fraud  practised  on  plaintiff  by  defendant,  is 
bad,  as  it  is  not  a  good  reply  to  the  allega- 
tion of  payment.  Atchinson  v.  Lee,  75  Ind. 
132. 

Receipt  used  for  different  purpose  than 
intended. —  Where  a  receipt  purporting  to  be 
in  full  of  demands  is  pleaded  in  bar,  it  is 
sufficient  replication  that  the  receipt  was 
given  for  a  specified  purpose,  and  was  now 
used  for  a  different  purpose,  in  violation  of 
the  intention  of  the  parties.  Tucker  v.  Bald- 
win, 13  Conn.  136,  33  Am.  Dec.  384. 

Allegation  that  payment  was  part  pay- 
ment.—  \Vhere  the  answer  alleges  that  a  cer- 
tain sum  was  received  by  plaintiff  in  settle- 
ment for  goods  sold,  a  reply  alleging  that 
such  sum  was  not  accepted  in  full,  but  in 
part  payment  only,  of  which  fact  defendants 
had  due  notice,  is  not  demurrable,  although 
a  general  denial  would  have  sufficed.  Pott- 
litzer  V.  Wesson,  8  Ind.  App.  472,  35  N.  E. 
1030. 

Verification. —  Where  a  plea  of  payment  is 
filed,  a  replication  supported  by  a  receipt 
signed  by  plaintiff,  and  alleging  fraud  or  mis- 
take in  such  receipt,  need  not  be  supported 
by  affidavit.  Swann  v.  Muschke,  42  Tex.  342. 
A  plea  of  payment,  on  the  written  order  of 
plaintiff  and  replication  not  sworn  to,  deny- 
ing tlie  payment,  does  not  put  the  execution 
of  the  order  in  issue.  Early  v.  Patterson,  4 
Blackf.  (Ind.)  449. 

Joining  issue  on  bill  of  particulars. —  A 
re])liciition  to  a  plea  of  payment,  which  only 
])uts  in  issue  matters  contained  in  a  bill  of 
])arti('u]ars  filed  with  the  plea,  and  not  the 
matter  state{l  in  the  plea,  is  bad.  Vanzant 
V.  Shelton,  10  l\Tiss.  3;!2. 

The  words,  "  and  the  plaintiff  doth  the 
like,"  cannot  be  taken  as  a  traverse  of  a  ]ilea 
of  ])Myinenl.    Belts      h^rancis,  1  111.  I(i5. 

A  general  replication  to  a  jilea  of  payment 
does  not  of  itself  constitute  an  issue,  unless 
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to  a  plea  of  payment  is  good,  it  is  sufficient  to  sustain  the  action  as  against  such 
defeiise.^^ 

e.  Demurrer.  A  plea  of  payment  is  not  suhject  to  general  demurrer,''^  and  it 
follows  that  the  objection  that  tlie  plea  fails  to  specify  tlie  time  of  the  payment 
can  be  urged  only  by  special  demuri-er."^  So  a  plea  of  part  payment  with  a  prayer 
for  judgment  is  subject  to  a  special  but  not  a  general  demurrer.'^'' 

3.  Construction  and  Operation.  The  plea  of  payment  does  not  put  in  issue  the 
debtor's  original  legal  liability,*^''  but  admits  the  cause  of  action  and  that  the  debt 
once  existed/^  so  as  to  put  the  burden  of  proof  on  the  party  pleading  payment.'^* 
Specific  statements  of  fact  in  regard  to  payment  will  control  the  general  allega- 
tion.™ The  construction  and  operation  of  particular  allegations  in  the  complaint,'''- 
answer,''^  or  reply  is  governed  by  no  fixed  rules  other  than  those  relating  to  the 
construction  and  operation  of  pleadings  in  civil  actions  in  general.''*  Plaintiff 
does  not  discontinue  his  action  by  replying  to  a  plea  of  part  payment,  without 
taking  judgment  for  the  part  of  the  debt  unanswered.''^ 

4.  Issues,  Proof,  and  Variance  —  a.  In  General.'''^  Payment  is  a  material 
issue,''''  and  material  matters  relating  to  the  payment,  alleged  by  a  party,  must  be 
proved  by  him.''^ 


it  be  so  treated  by  the  parties.  Nadenbousch 
V.  McRea,  Gilm.  (Va.)  228. 

63.  Hurd  t.  Earl,  6  Blaekf.  (Ind.)  39. 

64.  Buist  V.  Fitzsimons,  44  S.  C.  130,  21 
S.  E.  CIO. 

65.  Baer  v.  Christian,  83  Ga.  322,  9  S.  E. 
790. 

66.  Sherman  v.  Gassett,  9  111.  521. 

67.  Loose  v.  Loose,  36  Pa.  St.  538. 

68.  Robinson  v.  Landruni,  10  La.  Ann. 
539 ;  Jones  v.  Bishop,  12  La.  397 ;  Lokken  v. 
Miller,  9  N.  D.  512,  84  N.  W.  368;  Long  v. 
Rhoads,  126  Pa.  St.  378,  17  Atl.  622 ;  Gilinger 
V.  Kulp,  5  Watts  &  S.  (Pa.)  264;  Connecti- 
cut Mut.  L.  Ins.  Co.  V.  Dunscomb,  108  Tenn. 
724,  69  S.  W.  345,  91  Am.  St.  Rep.  769,  58 
L.  R.  A.  694.  See  also  Harris  v.  Merz 
Architectural  Iron  Works,  82  Ky.  200. 

An  allegation  in  a  plea  of  payment  of  the 
precise  amount  of  a  writing  obligatory  sued 
on  is  a  clear  admission  of  such  instrument. 
Murphy  v.  Byrd,  17  Fed.  Cas.  No.  9,9476, 
Hempst.  221. 

Admission  of  amount. —  The  plea  of  pay- 
ment is  not  an  admission  of  the  precise 
amount  alleged  to  be  due.  Mulholland  v. 
Morley,  7  Can.  L.  J.  323. 

69.  See  infra,  VII,  C,  1. 

70.  Hewitt  V.  Powers,  84  Ind.  295. 

71.  White  V.  Smith,  46  N.  Y.  418  [rewers- 
ing  1  Lans.  469]. 

An  allegation  in  a  declaration  of  the  ac- 
knowledgment of  the  receipt  of  money  by 
defendant  as  the  consideration  of  a  contract 
to  deliver  goods  is  equivalent  to  an  allegation 
of  payment.  Barnett  v.  Gholson,  9  Port. 
(Ala.)  381. 

72.  California. —  Cowan  v.  Abbott,  92  Cal. 
100,  28  Pac.  213. 

Delaware. —  Jones  v.  Wells,  2  Houst.  223, 
effect  of  memorandum  plea  of  payment. 

Georgia. —  Wimpy  v.  Gaskill,  76  Ga.  41, 
plea  held  but  an  enlargement  of  the  plea  of 
general  issue  and  not  a  plea  of  payment. 

Kentucky. —  Bishop  v.  Lawrence,  85  Ky. 
25,  2  S.  W.  499,  8  Ky.  L.  Rep.  643. 


West  Virginia. —  Karnes  v.  Lee,  4  W.  Va. 
387,  averment  as  equivalent  to  allegation 
that  debt  was  to  be  paid  in  Confederate 
money. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  151. 

Subsequent  pleas. —  A  plea  of  payment  will 
not  preclude  defendant  from  subsequently 
pleading  any  act  of  plaintiff  by  which  the 
debt  may  have  been  extinguished.  Adle  v. 
Metoyer,  1  La.  Ann.  254. 

Admission  as  confined  to  plaintiff's  state- 
ment.—  A  plea  of  payment  with  leave  to  a 
statement  of  debt  does  not  admit  any  fact 
not  mentioned  in  the  statement.  Schlatter 
V.  Etter,  13  Serg.  &  R.  (Pa.)  36. 

Present  payment. —  An  allegation  that  a 
note  was  given  to  provide  for  payment  did 
not  mean  a  present  payment,  but  a  provision 
for  a  future  payment.  Bates  v.  Rosekrans, 
23  How.  Pr.  (N.  Y.)  98  [affirmed  in  37  N.  Y. 
409,  4  Transcr.  App.  332,  4  Abb.  Pr.  N.  S. 
276]. 

73.  Packard  v.  Denver  Sav.  Bank,  8  Colo. 
App.  204,  45  Pac.  511. 

74.  See  Pleading. 

75.  Beebe  v.  Hershy,  7  Ark.  428. 

76.  General  rules  see  Pleading. 

77.  Hill  V.  Roberts,  86  Ala.  523,  6  So.  39; 
Johnson  v.  McLain,  13  Fed.  Cas.  No.  7,395a., 
Hempst.  59,  holding  that  issue  taken  on  the 
plea  of  solvit  ad  diem  is  not  immaterial. 

Where  payment  is  by  check  which  was  not 
paid,  the  reason  why  it  was  not  paid  by  the 
bank  on  which  it  was  drawn  is  immaterial, 
where  no  negligence  was  shown  on  the  part 
of  plaintiff.  Smith  v.  Miller,  6  Rob.  (N.  Y.) 
157  [reversed  on  other  grounds  in  43  N.  Y. 
171,  3  Am.  Rep.  690]. 

78.  Luxemburger  Tuchfabriken  v.  Meyer, 
31  N.  Y.  App.  Div.  52,  52  N.  Y.  Suppl.  955, 
holding  that  where  the  dealings  between  par- 
ties to  an  action  for  goods  sold  have  extended 
over  a  long  time,  defendant,  who  sets  up  the 
defense  of  payment,  must  show  that  his  pay- 
ments equal  the  whole  sum  which  the  deal- 
ings show  him  indebted  for,  or  that  they  were 

[VII,  B,  4,  a] 


12G0    [30  Cyc]  PA  YMENT 

b.  Evidence  Admissible  Under  Pleadings  —  ii)  Jjv  General?^  Under  a  plea 
of  payiiieiit,  wliile  the  pleader  eaiiiiot  give  evidence  tending  t<j  disprove  the  cau^e 
of  action  alleged  to  have  been  paid,*^*^  an j  matters  uiaj  \m  given  in  evidence  wdiieii 
tend  to  slu)V7  payment.''^  Evidence  of  the  amount  paid  and  the  time  and  circum- 
stances of  its  payment  is  admissible  under  the  general  allegation  of  payment.**' 
Likewise,  evidence  of  a  partial  payment  is  adniis.-^ible  as  a  defense  jjro  tanto^'^  as 
is  evidence  of  payment  other  tlian  in  money,**''  or  evidence  of  application  of 


to  apply  upon  the  particular  goods  for  which 
a  recovery  is  sought.  See  also  infra,  VII, 
C,  1. 

79.  See  also  Commercial  Paper,  8  Cyc. 
202. 

80.  Hamilton  v.  Moore,  4  Watts  &  S.  (Pa.) 
570. 

81.  Talbotton  R.  Co.  v.  Gibson,  106  Ga. 
229,  32  S.  E.  151  (holding  that  evidence  is 
admissible  that  plaintiff  ordered  defendant's 
secretary  to  collect  the  debt  and  apply  it 
on  an  amount  due  him  from  plaintiff  and 
that  he  did  so)  ;  Hannon  v.  State,  9  Gill 
(Md.)  440  (evidence  to  show  amount  of  debt 
admissible) . 

Evidence  not  tending  to  show  payment. — 
Under  plea  of  payment  of  note  sued  on  by 
collection  of_  collateral,  defendant  cannot 
prove  that,  although  the  collateral  notes  had 
not  been  paid,  the  makers  thereof  were  sol- 
vent when  the  notes  were  given  plaintiff,  and 
that  he  neglected  to  sue  thereon  till  said 
makers  became  insolvent.  Mercantile  Bank 
V.  Anderson,  27  N.  Y.  App.  Div.  94,  50  N.  Y. 
Suppl.  170. 

Evidence  of  a  judgment  against  plaintiff 
and  against  defendant  as  his  garnishee  is 
inadmissible.  Walters  v.  Washington  Ins. 
Co.,  1  Iowa  404,  63  Am.  Dec.  451. 

In  Pennsylvania,  when  it  is  desired  to 
prove  an  equitable  payment  or  defense,  as 
distinguished  from  actual  payment  in  money 
or  something  accepted  as  such,  the  plea  of 
payment  must  be  with  leave  to  introduce  an 
equitable  defense,  or  there  must  be  notice  of 
particulars.  Covely  v.  Fox,  11  Pa.  St.  171; 
Erwin  v.  Leibert,  5  Watts  &  S.  (Pa.)  103. 
See  also  Steiner  v.  Erie  Dime  Sav.,  etc.,  Co., 
98  Pa.  St.  591 ;  Latapee  v.  Peeholier,  14  Fed. 
Cas.  No.  8,101,  2  Wash.  180.  For  instance, 
the  acceptance  of  a  collateral  security  which 
is  lost  through  the  laches  of  the  creditor  is 
not  admissible  under  the  naked  plea  of  pay- 
ment. Covely  V.  Fox,  11  Pa.  St.  171.  Refer- 
ence in  the  i)lea  of  payment  to  an  affidavit 
of  defense  filed  is  not  a  notice  of  special 
matter.  Erwin  v.  Leibert,  5  Watts  &  S. 
(Pa.)  103.  Under  the  plea  of  payment  with 
lenve,  etc.,  defendant  can  show  that  he  has 
paid  the  debt  or  that  he  has  an  equitable 
defense  to  tlie  action.  Smaltz  v.  Ryan,  112 
Pa.  St.  423,  3  Atl.  772;  Steiner  v.  Erie  Dime 
Sav.,  etc.,  Co.,  08  Pa.  St.  59 1 ;  Loose  v. 
Loose,  36  Pa.  St.  538.  Unli(iuidated  cross 
dftinandH  growing  ont  of  the  same  transaction 
may  l)n  hIiowh.  IJlilor  v.  Sanderson,  38  ]'a. 
St.  128;  l.azarus  V.  George,  3  Luz.  Ivcg.  Keg. 
(Pa.)  1 43.  Such  a  plea  admits  evidence  of 
anytliing  which  proves  fraud,  mistake,  or 
want  or  fiiilin'o  of  conwiderution.     Uhler  V. 
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Sanderson,  supra.  But  evidence  of  the  pend- 
ency of  an  attachment  against  the  payee  of 
the  note,  and  served  on  defendants  as  gar- 
nishees, cannot  be  given.  Adams  v.  Avery, 
2  Pittsb.  (Pa.)  77. 

82.  Holmes  v.  Deplaigne,  23  La.  Ann.  238. 

Payment  by  agent. —  In  an  action  to  re- 
cover a  debt  under  an  answer  expressly  aver- 
ring that  whatever  was  due  to  plaintiff  had 
been  paid,  payment  by  ^ny  agent  maj'  be 
proved.  Wolcott  v.  Smith,  15  Gray  (Mass.) 
537. 

83.  Elm  City  Lumber  Co.  v.  Mackenzie,  77 
Conn.  1,  58  Atl.  10;  Keyes  v.  Fuller,  9  111. 
App.  528;  Rohr  v.  Anderson,  51  Md.  205; 
Gooderham  v.  Chalmers,  1  U.  C.  Q.  B.  172. 
Contra,  Hamilton  v.  Coons,  5  Dana  (Ky.) 
317. 

Evidence  of  an  agreement  that  an  item  in 
the  nature  of  a  cross  demand  should  be  cred- 
ited as  a  payment  -pro  tanto  is  admissible 
under  a  plea  of  payment.  McCurdy  v.  Mid- 
dleton,  90  Ala.  99",  7  So.  655. 

84.  Arkansas. —  Bush  v.  Sproat,  43  Ark. 
416. 

Connecticut. —  MorehouSe  v.  Northrop,  33 
Conn.  380,  89  Am.  Dec.  211  note. 

Delaware. —  Mitchell  v.  Conrad,  1  Marv. 
417,  41  Atl.  77. 

/ndiana.— Johnston  v.  Niemeyer,  10  Ind. 
350,  goods. 

loiDQ. —  Tabor  State  Bank  v.  Kelly,  109 
Iowa  544,  80  N.  W.  520,  holding  that  evi- 
dence of  the  ratification  of  the  acceptance 
by  an  agent  of  property  other  than  money  as 
payment  may  be  shown. 

Louisiana. —  Mandell  v.  Stephens,  9  Rob. 
491. 

Massachusetts. —  Howe  v.  Mackay,  5  Pick. 
44. 

Missouri. —  White  v.  Black,  115  Mo.  App. 
28,  90  S.  W.  1153. 

Nebraska. —  Hapgood  Plow  Co.  V.  Martin, 
16  Nebr.  27,  19  N.  W.  512  note. 

New  York. —  See  Stirna  v.  Beebe,  UN.  Y. 
App.  Div.  206,  42  N.  Y.  Suppl.  614. 

Pennsylvania. —  Beals  v.  See,  10  Pa.  St.  56, 
49  Am.  Dec.  573  (goods)  ;  Hobson  v.  Croft, 
9  Pa.  St.  303;  Ricliabaugh  v.  Dugan,  7  Pa. 
St.  394.  See  also  Groshoitz  v.  Stifel,  4  Phila. 
16,  holding  that  evidence  of  payment  in 
goods  is  admissible  even  when  the  pleading 
alleges  payment  in  money. 

t^oiilh  Carolina. —  Sullivan  v.  Sullivan,  20 
S.  C.  509. 

See  30  Cent.  Dig.  tit.  "Payment,"  §  156. 

But  HOC  llenUi  While,  "3  Utah  474,  24 
Pac.  7(i2;  Smith  r.  Buchan,  27  U.  C,  Q.  B. 
106. 

Contra. —  Able  v.  Lee,  0  Tex.  427,  holding 


PA  YMENT 


[30  Cye.]  1261 


particular  funds  by  agreement  to  the  discharge  of  the  debt/^  or  evidence  to  show- 
that  payment  is  presumed  from  lapse  of  time.^''  So  payment  to  the  assignor,^^  or 
to  a  deputy  sheriff  on  a  capias  ad  satisfaciendum,^^  or  to  a  third  person  pursuant 
to  an  agreement  with  the  creditor,^^  is  admissible  under  a  general  plea  of  pay- 
ment. On  the  other  hand,  evidence  of  accord  and  satisfaction,^"  or  of  any  special 
arrangement  growing  out  of  independent  contracts,^^  or  of  a  set-off,''^  or  of  a 
counter-claim,^^  or  of  a  gift,^^  or  a  discharge,^^  or  evidence  to  excuse  non-payment,^^ 
or  evidence  of  the  discontinuance  of  the  suit,^^  or  evidence  of  a  payment  made 
after  suit  brought  where  the  plea  did  not  state  when  tlie  payment  M^as  made,^^ 
has  been  held  inadmissible  under  a  general  plea  of  payment.  Evidence  that 
payment  was  accepted  under  duress  is  inadmissible  under  a  general  denial  of 
payment  in  a  reply.^"  Where  the  plea  is  payment  by  the  giving  of  a  note,  the 
debtor  may  show  the  custom  of  the  creditor  in  receiving  notes  to  support  his 
contention  that  the  note  was  accepted  as  payment.^  To  explain  a  check  intro- 
duced by  defendant,  and  alleged  by  him  to  have  been  received  by  plaintifi  in  full 
payment,  plaintiff  need  not  tile  a  sworn  plea  in  the  nature  of  a  plea  of  non  est 
factum?  A  receipt  in  full  may  be  introduced  in  evidence  under  a  plea  denying 
the  agreement  to  pay,  to  show  the  improbability  that  such  an  agreement  existed 
prior  to  the  date  of  such  receipt.^ 

(ii)  Under  General  Issue  or  General  Denial.  "While  in  the  common- 
law  action  of  assumpsit  evidence  of  payment  was  admissible  under  a  plea  of  non 


that  proof  of  payment  in  land  is  not  admis- 
sible under  a  general  plea  of  payment. 

Delivery  and  acceptance  of  personal  prop- 
erty in  payment  of  a  demand  may  be  shown 
under  a  general  plea  of  payment.  Howe  v. 
Mackay,  5  Pick.  (Mass.)  44;  Edmunds  v. 
Black,  13  Wash.  490,  43  Pac.  330.  Contra, 
Ulsch  V.  Muller,  143  Mass.  379,  9  N.  E. 
736. 

Testamentary  provision. —  Under  a  plea  of 
payment  generally,  in  an  action  by  a  cred- 
itor against  testator's  estate,  the  defense  can 
show  that  testator  and  the  creditor  agreed 
that  the  debt  should  be  deemed  paid  by  a 
testamentary  provision  in  the  creditor's  favor, 
that  such  provision  was  made,  and  that  the 
creditor  had  received  the  benefit  of  it.  Mc- 
Laughlin V.  Webster,  141  N.  Y.  76,  35  N.  E. 
1081. 

85.  Whittington  v.  Roberts,  4  T.  B.  Mon. 
(Ky.)  173. 

86.  Sheldon  v.  Heaton,  22  N.  Y.  App.  Div. 
308,  47  N.  Y.  Suppl.  1124. 

87.  Shriner  v.  Lamborn,  12  Md.  170. 

88.  Boyce  v.  Young,  3  Harr.  &  M.  (Md.) 
84. 

89.  Fall  V.  Johnson,  8  S.  D.  163,  65  N.  W. 
909. 

90.  A7-kansas. —  Owens  v.  Chandler,  16 
Ark.  651. 

Connecticut. —  Kisham-  v.  Nichols,  1  Root 
75. 

Indiana. —  Jackson  v.  Olmstead,  87  Ind.  92. 
Kentucky. —  Hamilton   v.   Coons,  5  Dana 
317. 

Missouri. —  Freiermuth  v.  McKee^  86  Mo. 
App.  64. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  156. 

91.  Lockwood  r.  Sturdevant,  6  Conn.  373; 
Jennings  v.  Osborne,  2  N.  Y.  City  Ct.  195 ; 
Morlev  v.  Culverwell,  Hurl.  &  W.  13,  4  Jur. 
1163,  10  L.  J.  Exch.  35,  7  M.  L  W.  174. 


92.  Louisiana. —  Maxwell  v.  Collier,  6  Rob. 
86.  But  see  Collins  v.  Pellerin,  6  La.  Ann. 
36;  Buard  v.  Buard,  5  Mart.  N.  S.  132. 

Massachusetts. —  Talcott  V.  Smith,  142. 
Mass.  542,  8  N.  E.  413. 

Missouri. —  Oldham  v.  Henderson,  4  Mo. 
295. 

New  York. —  Green  v.  Storm,  3  Sandf.  Ch. 
305. 

Pennsylvania. —  Lovegrove  v.  Christman, 
164  Pa.  St.  390,  30  Atl.  385;  Glamorgan  Iron 
Co.  V.  Rhule,  53  Pa.  St.  93.  But  see  Bals- 
baugh  V.  Frazer,  19  Pa.  St.  95.  Contra, 
Hubler  v.  Tamney,  5  Watts  51;  Fulweiler  v. 
Baugher,  15  Serg.  &  R.  45. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  156. 

Gompare  Hester  v.  Murphy,  1  Ark.  338. 

In  New  Jersey  evidence  of  set-off  could  be 
given  only  by  plea  of  payment  before  the 
statute  of  1809.  Alexander  McCleanon,  2 
N.  J.  L.  364;  Hews  v.  Mungan,  2  N.  J.  L. 
256;  Walton  v.  Lippencutt,  2  N.  J.  L.  161; 
Phillips  V.  McCullough,  2  N.  J.  L.  69. 

93.  Commercial  Bank  v.  Toklas,  21  Wash. 
36,  56  Pac.  927. 

94.  White  v.  Black,  115  Mo.  App.  28,  90 
S.  W.  1153  [distinguishing  McLaughlin  v. 
Webster,  141  N.  Y.  76,  35  N.  E.  1081]. 

95.  U.  S.  V.  Beattie,  24  Fed.  Cas.  No. 
14,554,  Gilp.  92. 

96.  Voak  V.  National  Inv.  Co.,  51  Minn. 
450,  53  N.  W.  708. 

97.  Letapee  v.  Pecholier,  14  Fed.  Cas.  No. 
8,101,  2  Wash.  180. 

98.  Withers  v.  Sandlin,  36  Fla.  619,  18  So. 
856. 

99.  Smith  v.  Cottrel,  8  Baxt.  (Tenn.)  62. 

1.  Snyder  v.  Wertz,  5  Whart.   (Pa.)  163. 

2.  Hendricks  v.  Leopold,  (Tex.  App.  1892) 
18  S.  W.  638. 

3.  Willis  V.  Abraham,  31  Oreg.  562,  51  Pac. 
79. 
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assumpsit^  tlie  present  rule  in  nearly  all  the  states,  governed  largely  by  code 
provisions  as  to  pleading  new  matter  as  a  defense,  is  that  evidence  of  payment  i« 
not  admissible  under  a  general  deniah'  And.  this  is  equally  so  where  the  general 
denial  is  contained  in  a  reply."  Furthermore,  the  general  rule  is  that  a  negative 
averment  of  non-payment  carmot  be  put  in  issue  by  a  general  denial  so  as  to 
authorize  evidence  of  payment,''  although  there  are  cases  holding  that  where  the 
fact  of  non-payment  is  alleged  in  tlie  complaint  as  a  necessary  and  material  fact 
to  constitute  a  cause  of  action,  evidence  of  payment  is  admissible  under  a  general 
denial.^  There  is  an  exception  vvhere  suit  is  brought  to  recover  an  unpaid  bal- 
ance in  which  case  defendant  ma/  prove  other  payments  under  a  general  denial." 
And  in  at  least  one  jurisdiction,  evidence  of  payment  is  admissible  under  a  gen- 
eral denial  where  the  complaint  mei-ely  alleges  the  indebtedness  in  general  terms 


4.  See  Assumpsit,  Action  of,  4  Cyc.  354. 
Payment  after  suit  brought  as  admissible 

under  general  issue  in  assumpsit  see  Assump- 
sit, Action  of,  4  Cyc.  355  note  7. 

5.  Indiana. —  Baker  v.  Kistler^  13  Ind.  63 ; 
Hubler  r.  Pullen,  9  Ind.  273,  68  Am.  Dec. 
620.  But  see  Indiana,  etc.,  R.  Co.  v.  Adams, 
112  Ind.  302,  14  K  E.  80,  holding  that  a  de- 
fendant may,  under  a  general  denial,  or  any 
plea  disputing  the  amount  of  recovery,  prove 
partial  or  complete  satisfaction  since  the  suit 
was  commenced. 

Louisiana. —  Davis  v.  Davis,  17  La.  259. 
But  see  Bludworth  v.  Hunter,  9  Bob.  256 
(holding  that  the  mere  denial  of  the  existence 
of  any  mortgage  is  too  general  to  authorize 
evidence  of  payment  or  imputation  of  pay- 
ment) ;  Doubrere  v.  Papin,  4  Mart.  184  (hold- 
ing that  defendant,  under  the  general  issue, 
cannot  urge  that  plaintiff  agreed  to  receive 
payment  at  a  different  place). 

Missouri. — -State  v.  Peterson,  142  Mo.  526, 
39  S.  W.  453,  40  S.  W.  1094;  Henderson  v. 
Davis,  74  Mo.  App.  1 ;  Hyde  v.  Hazel,  43  Mo. 
App.  668. 

Nebraska. —  Barker  v.  Wheeler,  62  Nebr. 
150,  87  N.  W.  20;  Cady  v.  South  Omaha  Nat. 
Bank,  46  Nebr.  756,  65  N.  W.  906. 

Neio  York. —  McKyring  v.  Bull,  16  N.  Y. 
297,  69  Am.  Dec.  696;  Price  Printing  House 
V.  Jewelers'  Eeview  Pub.  Co.,  10  Misc.  743, 
31  N.  Y.  Suppl.  800;  Potter  v.  Gates,  9  N.  Y. 
Suppl.  87. 

Orc(7on.— Clark  v.  Wick,  25  Oreg.  446,  36 
Pac.  105. 

Tn.Tn.t. —  Mayblum  v.  Austin,  1  Tex.  App. 
Civ.  Cas.  §  616. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  158. 

Compare  Brace  v.  Catlin^  1  Day  (Conn.) 
275. 

Contra. —  Munn  v.  Pope,  2  Stow.  (Ala.) 
498;  Co.star  r.  Davies,  8  Ark.  213,  46  Am. 
Dec.  311;  McDonald  r.  Faulkner,  2  Ark.  472; 
Miekle  v.  Ilcinlen,  92  Cal.  596,  28  Pac.  784; 
Wolmore  v.  San  Francisco,  44  Cal.  294; 
BroolcR  V.  Chilton,  6  Cal.  640;  Crows  v. 
lilcakloy,  16  111.  21,  61  Am.  'Ooc.  323;  Touber 
r.  Scliumaclior,  4^1  111.  App.  577;  Cray  r. 
Thnmu^,  12  Sm.  Si  M.  (MisH.)  Ill;  Flowers 
V.  Sl.itcr,  2  Ohio  Doc,  (Poprint)  336,  2  Went. 
L.  TMonlli.  -I  ^^. 

Payment  by  third  person. —  Tn  iin  action 
for  inoncy  hnd  iind  rocoivod,  wlioro  iho  only 
anHwcr  in  a  gonc^rnl  denial,  proof  of  payment 
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by  another  than  defendant,  and  not  for  him 
or  on  his  account,  is  not  admissible.  Kansas 
Nat.  Bank  v.  Quinton,  57  Kan.  750,  48  Pac. 
20. 

Pajmient  to  persons  other  than  plaintiff. — 
Under  the  general  issue,  defendant  may  prove 
any  payment  to  any  other  person  than  plain- 
tiff, to  lessen  or  destroy  his  liability  as 
averred.    Davis  v.  Davis,  17  La.  259. 

But  an  executory  agreement  by  which  a 
creditor  agreed  to  apply  the  proceeds  of  cer- 
tain materials  and  labor,  the  same  being 
unliquidated,  to  the  payment  of  the  debt, 
cannot  be  put  in  evidence  under  the  general 
issue,  in  an  action  on  the  debt.  Manville  v. 
Gay,  1  Wis.  250,  60  Am.  Dec.  379. 

In  Virginia  a  defendant  cannot,  under  the 
code,  prove  a  payment  under  a  plea  of  nil 
debet  or  non  assumpsit  unless  he  files  with 
the  plea  such  a  descriptive  account  as  is  re- 
quired by  section  3298  of  the  code.  Richmond 
City,  etc.,  R.  Co.  v.  Johnson,  90  Va.  775,  20 
S.  E.  148. 

6.  Judy  V.  Duncan,  21  Mo.  App.  548;  Wil- 
cox V.  Joslin,  10  N.  Y.  Suppl.  342. 

7.  Indiana. —  Pierce  v.  Hower,  142  Ind. 
626,  42  N.  E.  223;  Hubler  v.  Pullen,  9  Ind. 
273,  68  Am.  Dee.  620. 

Montana. —  Stewart  V.  Budd,  7  Mont.  573, 
19  Pac.  221. 

Neio  York. —  Crawford  v.  Tyng,  10  Misc. 
143,  30  N.  Y.  Suppl.  907;  Dry  Dock,  etc., 
R.  Co.  V.  North,  etc.,  R.  Co.,  3  Misc.  61,  22 
N.  Y.  Suppl.  556. 

North  Carolina. —  Ellison  v.  Rix,  85  N.  C. 
77. 

Washington. — Columbia  Nat.  Bank  t".  West- 
ern Iron,  etc.,  Co.,  14  Wash.  162,  44  Pac.  145. 

United  States. —  Hummel  v.  Moore,  25  Fed. 
380. 

See  39  Cent.  Dig.  tit.  "  Pavment,"  §  158. 

8.  Stnte  V.  Peterson,  142  Mo.  526,  39  S.  W. 
453,  40  S.  W.  1094;  Knapp  v.  Roche,  94  N.  Y. 
329;  Cochran  v.  Roich,  91  Hun  (N.  Y.)  440, 
30  N.  Y.  Suppl.  233,  25  N.  Y.  Civ.  Proc.  147, 
2  N.  Y.  Annnt.  Cas.  313;  Honrv  IMcShane  Co. 
r.  Pndian,  1  Misc.  (N.  Y.)  332,  20  N.  Y. 
Sup)il.  079  \rcvcrscd  on  other  grounds  in  142 
N.  Y.  207,  36  N.  E.  880].  See  also  Schwiir/.lor 
r.  McClomilian,  38  N.  Y.  App.  Div.  525,  56 
N.  Y.  Suppl.  Oil. 

9.  Brown  f.  l^'orbos,  6  Dak.  273,  43  N.  W. 
93;  Fnun  v.  AHon,  3  Mart.  (La.)  381;  Mo- 
Elwco  V.  Hutchinson,  10  S.  0.  430. 
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but  not  where  particulars  of  the  claim  are  stated.^"  So,  under  a  general  denial, 
evidence  is  admissible  to  show  that  no  indebtedness  to  plaiutili'  ever  existed  on 
account  of  the  money  received  and  applied  by  defeudant.^^ 

e.  Variance. ^'^  Tiie  evidence  must  correspond  with  the  allegations  in  the 
pleadings,'"  and  payment  must  be  proved  as  alleged  in  the  pleadings.^*  _  So  the 
proof  as  to  payments  must  be  within,  and  correspond  with,  the  bill  of  particulars.^^ 
An  averment  of  payment  is  not  supported  by  proof  of  tender,"''  nor  that  the  obli- 
cration  sued  on  has  become  outlawed,'^  nor  of  an  accord  and  satisfaction,'^  nor  of 
an  agreement  to  set  off  mutual  demands,'**  nor  of  a  counter-claim,^"  nor  of  a  dis- 
charge in  law.^^  "Where  payment  iu  full  is  pleaded  and  only  part  payment  is 
proved,  the  debtor  is  entitled  to  credit  for  that  part  which  he  proves  to  be  paid.^* 
AVhere  payment  on  the  day  the  debt  became  due  is  pleaded,  evidence  of  payment 
after  the  date  is  not  admissible.-^  So  where  payment  is  alleged  to  have  been 
made  by  one  person,  evidence  that  it  was  made  by  another  is  inadmissible.^^  But 
it  has  been  held  that  an  averment  of  the  place  of  payment  will  not  preclude  the 
party  from  showing  payment  at  a  different  place.^^ 


10.  St.  Louis,  etc.,  R.  Co.  v.  Grove,  39  Kan. 
731,  18  Pac.  95S;  Parker  v.  Hays,  7  Kan. 
412;  Stevens  v.  Thompson,  5  Kan.  305;  Mar- 
ley  V.  Smith,  4  Kan.  183. 

11.  Marvin  v.  Mandell,  125  Mass.  662. 

12.  uee  also  Commercial  Paper,  8  Cye. 
211,  215. 

13.  Wharton  v.  Cunningham,  46  Ala.  590; 
Stebbins  v.  Hall,  53  Minn.  169,  54  N.  W. 
1110;  Maver  v.  Haaren,  57  N.  Y.  Super.  Ct. 
574,  5  N.  Y.  Suppl.  436. 

An  allegation  in  a  declaration  that  the  con- 
sideration paid  for  a  horse  sold  by  plaintiff 
to  defendant  was  one  hundred  dollars  in 
money  is  supported  by  evidence  that  plain- 
tiff took  the  horse  from  defendant  at  one 
hundred  dollars,  as  a  payment  to  that  ex- 
tent of  a  cash  debt,  Avhich  defendant  owed 
plaintiff.    Turner  v.  Huggins,  14  Ark.  21. 

14.  Alabama. — Tuskaloosa  Cotton-Seed  Oil 
Co.  V.  Perry,  85  Ala.  158,  4  So.  635 ;  Gilmer 
v.  Wallace,  75  Ala.  220. 

Louisiana. —  Gaude  v.  Gaude,  28  La.  Ann. 
181. 

Maryland. —  Staley  v.  Thomas,  68  Md.  439, 
13  Atl.  53. 

BlassacMisetts. — Canfield  v.  Miller,  13  Gray 
274,  holding  that  where  an  answer  avers  pay- 
ment by  note,  evidence  of  payment  in  money 
or  by  check  is  inadmissible.  See  also  Wheaton 
V.  Nelson,  11  Gray  15. 

Minnesota. —  Shakopee  First  Nat.  Bank  'i;. 
Strait,  71  Minn.  69,  73  N.  W.  645. 

England. — ■  Palmer  v.  Costerton,  4  Q.  B. 
525,  45  E.  C.  L.  525.  See  also  Cook  v.  Hone- 
well,  11  Exch.  555,  2  Jur.  N.  S.  66,  25  L.^J. 
Exch.  71,  4  Wklv.  Rep.  291. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  160. 

Evidence  of  payment  in  other  medium  than 
alleged. —  IFliere  defendant  alleged  payment 
in  money  of  the  claim  sued  on,  he  was  prop- 
erly refused  to  be  allowed  to  show  paymeAt 
by  any  other  mode,  although  such  evidence 
would  have  been  admissible  under  a  general 
plea  of  pavment.  Brown  r.  Ginn,  19  Ohio 
Cir.  Ct.  660,  10  Ohio  Cir.  Dec.  538. 

Overpayment. —  A  complaint  alleging  over- 
payment will  be  understood  to  mean  an  over- 
payment in  money,  and  proof  of  overpayment 


in  stock  will  not  sustain  it.  Mann  v.  More- 
wood,  5  Sandf.  (N.  Y.)  557. 

When  no  variance. —  Under  a  plea  that  a 
note  given  by  a  client  to  his  attorney  was 
paid,  proof  that  the  attorney  retained  the 
amount  due  on  the  note  out  of  money  col- 
lected by  him  in  payment  of  a  judgment 
which  he  had  recovered  for  the  client  does 
not  constitute  a  variance.  Braden  v.  Lem- 
mon,  127  Ind.  9,  26  N.  E.  476.  Where  plain- 
tiff alleged  the  sale  of  a  horse  to  him  for 
money,  and  the  proof  showed  that  he  gave 
his  promissory  note  in  payment,  it  has  been 
held  that  there  was  no  variance.  Hadley  v. 
Bordo,  62  Vt.  285,  19  Atl.  476.  Contra,  see 
Canfield  v.  Miller,  13  Gray  (Mass.)  274. 

A  conditional  receipt  is  not  admissible  to 
support  a  plea  of  a  positive  payment.  Yeuren 
■  V.  Smalley,  3  Vt.  251. 

15.  Judd  V.  Burton,  51  Mich.  74,  16  N.  W. 
237;  Bonnev  v.  Seely,  2  Wend.  (N.  Y.) 
481. 

Immaterial  variance. —  In  an  action  by  A 
against  B  for  money  paid  to  C  for  B's  use, 
proof  that  the  payment  was  made  by  giving 
B  a  receipt  for  a  debt  owed  by  him  to  A  was 
not  a  material  variance  from  the  bill  of  par- 
ticulars which  alleged  the  payment  of  cash. 
McNerney  v.  Barnes,  77  Conn.  155,  58  Atl. 
714. 

Where  the  particular  payments  are  item- 
ized, proof  of  other  payments  is  inadmissible. 
Hoddy  V.  Osborn,  9  Iowa  517. 

16.  Clark  v.  Mullenix,  11  Ind.  532.  See, 
generally,  Tender. 

17.  Austin  V.  Wilson,  46  Iowa  362. 

18.  Hardey  v.  Coe,  5  Gill  (Md.)  189.  See 
also  supra,  VI,  B,  4,  b,  text  and  note  90. 

19.  Rowland  v.  Blaksley,  1  Q.  B.  403,  2 
G.  &  D.  734,  6  Jur.  732,  il  L.  J.  Q.  B.  279, 
41  E.  C.  L.  599. 

20.  Wagener  v.  Mars,  20  S.  C.  533. 

21.  State  V.  Reading,  1  Harr.  (Del.)  23. 

22.  Owens  v.  Chandler,  16  Ark.  651;  Cage 
V.  Her,  5  Sm.  &  M.  (Miss.)  410,  43  Am.  Dee. 
521. 

23.  Denham  v.  Crowell,  1  N.  J.  L.  467. 

24.  Coffee  v.  Tevis,  17  Cal.  239. 

25.  Brown  v.  Gooden,  16  Ind.  444. 
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C.  Burden  of  Proof — l.  In  General.'^''    Proof  of  non-payment  is  ordinarily 

unnecessary  to  establish  a  cause  of  action,^''  since  the  burden  of  proving  payment 
is  upon  the  party  pleading  it.^    However,  wliere  an  allegation  of  non-payment 


26.  See  also  Evidence,  10  Cyc.  926  et  seq. 

27.  Baldwin  v.  Clock,  68  Mich.  201,  35 
N.  W.  904;  Bell  v.  Young,  1  Grant  (Fa.) 
175;  Bannister  v.  Wallace,  14  Tex.  Civ.  App. 
452,  37  S.  W.  250. 

28.  Alabama. —  Turrentine  v.  Grigsby,  118 
Ala.  380,  23  So.  606;  Pearce  v.  Walker,  103 
Ala.  250j  15  So.  5G8;  Snodgrass  v.  Caldwell, 
90  Ala.  319,  7  So.  834;  McCurdy  v.  Middle- 
ton,  82  Ala.  131,  2  So.  721;  Wolffe  v.  Nail, 
62  Ala.  24;  Harwood  v.  Pearson,  60  Ala.  410; 
Levystein  v.  Whitman,  59  Ala.  345  ;  Shulman 
V.  Brantley,  50  Ala.  81 ;  McLendon  v.  Hamb- 
lin,  34  Ala.  86;  Edmonds  v.  Edmonds,  1  Ala. 
401. 

Arkansas. — Blass  v.  Lawhorn,  64  Ark.  466, 
42  S.  W.  1068 ;  Robinson  v.  Woodson,  33  Ark. 
307. 

Cah'/ornia.— Stuart  v.  Lord,  138  Cal.  672, 
72  Pae.  142;  Melone  v.  Euffino,  129  Cal.  514, 
62  Pae.  93,  79  Am.  St.  Rep.  127 ;  Caulfield  v. 
Sanders,  17  Cal.  569;  Sanguinetti  v.  Pelli- 
grini,  2  Cal.  App.  294,  83  Pae.  293. 

Colorado. —  Thomas  v.  Carey,  26  Colo.  485, 
58  Pae.  1093;  Lovelock  v.  Gregg,  14  Colo. 
53,  23  Pae.  86;  Mohr  v.  Barnes,  4  Colo. 
350. 

Florida. — ■  International  Harvester  Co.  v. 
Smith,  51  Fla.  220,  40  So.  840;  Lakeside 
Press,  etc.,  Engraving  Co.  v.  Campbell,  39 
Fla.  523,  22  So.  878. 

Georgia. — ^  Lanier  v.  Huguley,  91  Ga.  791, 
18  S.  E.  39. 

Illinois. —  Rhodes  v.  Ashurst,  176  111.  351, 
52  N.  E.  118  [affirming  71  111.  App.  242]  ; 
Lasswell  t.  Gahan,  122  111.  App.  513;  Ross 
V.  Skinner,  107  111.  App.  679;  Boon  v.  Bliss, 
98  111.  App.  341;  Harley  v.  Harley,  67  111. 
App.  138;  Schanzenbach  r.  Brough,  58  111. 
App.  526 ;  Hanke  v.  Cobiskey,  57  111.  App. 
267 ;  Johnson  v.  Breaton,  1  111.  App.  293. 

loica. —  Walker  v.  Russell,  73  Iowa  340,  35 
N.  W.  443. 

Kansas. — ■  Cobleskill  First  Nat.  Bank  v. 
Hellyer,  53  Kan.  695,  37  Pac.  130,  42  Am. 
St.  Rep.  310;  Guttermann  v.  Schroeder,  40 
Kan.  507,  20  Pac.  230;  Lathrop  r.  Daven- 
port, 20  Kan.  285;  Anthony  v.  Mott,  10  Kan. 
App.  105,  61  Pac.  509. 

Kcntucki/. —  Harris  v.  Merz  Architectural 
Iron  Works,  82  Kv.  200;  Powell  v.  Swan,  5 
Dana  1;  Tom's  Crock  Coal  Co.  ?,'.  Skeene,  90 
K.  W.  993,  28  Kv.  L.  Rep.  902;  Ermort  v. 
Diet/.,  58  S.  W.  442,  22  Ky.  L.  Rep.  540. 

Louisiana. —  Irwin  v.  Gernon,  18  La.  Ann. 
228;  Kennedy  r.  Bea.seloy,  8  La.  Ann.  88; 
Diggs  V.  Parish,  IS  La.  G. 

yi/oinr;.— Widicrcll  r.  Swan,  32  Me.  247. 

Mirliirian. —  l-irsemer  r.  Biirg,  106  Mich. 
124,  03  N.  W.  999;  Doolittle  r.  Gavngan,  74 
Mich.  11,  41  N.  W.  840;  Baldwin  r.  Clock,  08 
Mich.  201,  35  N.  W.  904;  llulbert  r.  Ham- 
mond, 41  Mich.  343,  1  N.  W.  1040;  Atwood 
V.  Cornwjill,  25  Mich.  142;  AdaniH  r.  Field,  25 
Mich.  10. 

MissMiri.-    IfcigUHon  v.   Dalloii,   158  Mo. 
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323,  59  S.  W.  88;  Oil  Well  Supply  Co.  v. 
Wolfe,  127  Mo.  616,  30  S.  W.  145;  Oil- Well 
Supply  Co.  V.  Wolf,  (1894)  28  S.  W.  167; 
Yarnell  v.  Anderson,  14  Mo.  619;  Griffith  V. 
Creigliton,  61  Mo.  App.  1. 

Nebraska.— Wessel  v.  Bishop,  (1906)  107 
N.  W.  220;  Davis  v.  Hall,  70  Nebr.  078,  97 
N.  W.  1023;  Mullally  v.  Dingman,  62  Nebr. 
702,  87  N.  W.  543 ;  Curtis  v.  Perry,  33  Nebr. 
519,  50  N.  W.  420;  Lamb  v.  Thompson,  31 
Nebr.  448,  48  N.  W.  58;  German  v.  Boslough, 

28  Nebr.  33,  44  N.  W.  72;  Tootle  v.  Maben, 
21  Nebr.  617,  33  N.  W.  264;  Magenau  v.  Bell, 
14  Nebr.  7,  14  N.  W.  664. 

Neio  Hampshire. — Smith  v.  Lewiston  Steam 
Mill,  06  N.  H.  613,  34  Atl.  153;  Buzzell  v. 
Snell,  25  N.  H.  474. 

New  Jersey. —  Fein  v.  Meier,  ( 1907 )  65 
Atl.  1117  [affirming  71  N.  J.  L.  12,  58  Atl. 
114];  Smith  v.  Burnet,  17  N.  J.  Eq.  40. 

New  York. —  Everett  v.  Loekwood,  8  Hun 
356;  Hussey  v.  Culver,  3  Silv.  Sup.  126,  6 
N.  Y.  Suppl.  466  [affirmed  in  130  N.  Y.  681, 

29  N.  E.  1035]  ;  Barnes  v.  Courtright,  37 
Mi.sc.  60,  74  N.  Y.  Suppl.  203;  Peters  v. 
Stewart,  1  Misc.  8,  20  N.  Y.  Suppl.  661  [re- 
versed on  other  grounds  in  2  Misc.  357,  21 
N.  Y.  Suppl.  993] ;  Dean  v.  Pitts,  10  Johns. 
35. 

North  Carolina. —  Harmon  v.  Taylor,  98 
N.  C.  341,  4  S.  E.  510;  Vaughan  v.  Lewel- 
lyn,  94  N.  C.  472;  McLean  v.  Shuman,  38 
N.  C.  457. 

North  Dakota. —  Satterlund  v.  Beal,  12 
N.  D.  122.  95  N.  W.  518. 

Pennsylvania. — ■  North  Pennsylvania  R.  Co. 
V.  Adams,  54  Pa.  St.  94,  93  Am.  Dec.  677; 
Gebhart  v.  Francis,  32  Pa.  St.  78;  Mitchell 
V.  Mitchell,  4  Pa.  Cas.  43,  49,  6  Atl.  682; 
Miller's  Estate,  33  Pa.  Super.  Ct.  20. 

South  Carolina. —  Adger  t.  Pringle,  IIS.  C. 
527. 

Tennessee. —  Mason  v.  Spurlock,  4  Baxt. 
554;  Ford  v.  Lawrence,  (Ch.  App.  1898)  51 
S.  W.  1023. 

Texas. —  Hutchins  v.  Hamilton,  34  Tex. 
290;  Matossy  r.  Frosh,  9  Tex.  010.  See  also 
Tinslev  v.  Jlcllhennev,  30  Tex.  Civ.  App.  352, 
70  S.  'W.  793. 

Vermont. —  Smith  v.  Woodworth,  43  Vt. 
39. 

Virginia. —  Moore  v.  Tate,  22  Gratt.  351. 

Wisconsin. —  IMcA'er  v.  ITafemeistcr,  119 
Wis.  539,  97  N.  W.  165,  100  Am.  St.  Rep. 
900.  But  see  GofT  v.  Stougliton  State  Bank, 
78  Wis.  100,  47  N.  W.  190,  9  L.  R.  A.  859, 
holding  that  in  an  action  against  a  bank 
for  the  amoimt  of  a  draft  deposited  by  a 
customer,  whore  plaintiff,  when  proving  hia 
side  of  the  case,  tostifioa  that  ho  never  re- 
ceived (ho  money  for  the  draft,  ho  takes  upon 
himHolf  the  Inirdoii  of  sliowing  prima  facie 
tliiU  Iho  draft  hiul  not  boon  ]iaid. 

United  Stales. —  Winter  r.  Simonlon.  30 
Fed.  Cas.  No.  17,894,  3  Cranch  C.  C.  104  [re- 
versed on  other  grounds  in  5  Pet.   141,  8 
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is  essential  to  the  stating  of  plaintiff's  cause  of  action,  a  general  denial  bj  defend- 
ant places  the  burden  of  proof  on  plaintiff.^^  If  payment  is  made  to  a  third  person 
for  the  creditor,  the  burden  is  upon  the  debtor  to  show  tliat  such  third  person 
was  authorized  to  receive  pa_yment.^°  If  there  is  a  presumption  of  payment,  either 
from  lapse  of  time,^^  or  from  the  possession  of  the  evidence  of  indebtedness  by 
the  debtor,^^  the  burden  of  showing  non-payment  is  on  the  creditor.  So  where  a 
traTisaction,  on  its  face,  constitutes  a  payment,  the  burden  of  proving  the  contrary 
is  on  the  creditor.^^  Where  a  credit  is  indorsed  on  the  instrument  sued  on,  the 
burden  of  proving  it  as  a  payment  is  nevertheless  on  the  debtor  unless  the  indorse- 
ment is  in  the  handwriting  of  the  creditor.^*  Tiie  burden  is  npon  the  creditor  to 
prove  new  matter  in  the  reply  or  an  amended  complaint  in  avoidance  of  the 
defense  of  payment.^^  Where  a  contract  calls  for  the  payment  of  a  certain  num- 
ber of  dollars,  tlie  burden  is  on  the  debtor  to  show  that  the  parties  intended  the 
payment  should  be  made  in  Confederate  currency.^^ 

2.  Payment  in  Property  Other  Than  Money.  If  the  alleged  payment  to  the 
creditor  was  in  property  other  than  what  is  ordinarily  denominated  money,^^ 


L.  ed.  75] ;  Archer  v.  Morehouse,  30  Fed.  Cas. 
No.  18,225,  Hempst.  184. 

Ses  39  Cent.  Dig.  tit.  "  Payment,"  §  196. 

Instruction  as  misleading. —  Where  the  sole 
issue  is  whether  the  note  in  suit  has  heen 
paid,  a  charge  that  plaintiff  must  establish 
his  case  by  a  preponderance  of  evidence  is 
erroneous,  as  putting  on  plaintiff'  the  burden 
of  proving  non-payment.  Grant  f.  Roberts, 
(Tex.  Civ.  App.  1&07)  38  S.  W.  650. 

Where  the  plea  is  not  one  of  pajrment  but 
is  merely  an  enlargement  of  the  plea  of  the 
general  issue,  the  burden  of  proof  is  on 
plaintiff'.    Wimpy  v.  Gaskill,  76  Ga.  41. 

In  an  action  to  recover  amounts  overpaid 
on  a  note,  where  indorsements  show  such 
overpayment,  although  there  is  a  presump- 
tion that  the  indorsements  show  correctly 
the  amounts  paid,  yet  the  burden  of  proof 
rests  on  plaintiff  throughout  the  entire  case. 
Gibbs  V.  Farmers',  etc.,  Bank,  123  Iowa  736, 
99  N.  W.  703. 

Payment  by  entry  of  debits  or  credits. — 
One  claiming  that  paj'ment  had  been  eff'ected 
by  the  satisfaction  of  cross  demands  has  the 
burden  of  proving  such  fact.  Hill  v.  Roberts, 
86  Ala.  523,  6  So.  39. 

29.  Cochran  v.  Reich,  91  Hun  (N.  Y.)  440, 
36  N.  Y.  Suppl.  233,  25  N.  Y.  Civ.  Proc.  147, 
2       Y.  Annot.  Cas.  313. 

30.  Ketelman  v.  Chicago  Brush  Co.,  65 
Nebr.  429,  91  N.  W^  282;  Holmes  v.  Dodge, 
12  Fed.  Cas.  No.  6,637,  Abb.  Adm.  60. 

Application  of  rule. —  Where,  in  an  action 
by  the  assignee  of  the  claim  of  a  building 
contractor  for  the  balance  of  the  contract 
price  after  an  accounting,  defendant  admits 
that  such  sum  w^as  due,  but  claims  that  it 
has  been  paid  to  a  person  having  a  me- 
chanic's lien  for  lumber  furnished,  the  bur- 
don  is  on  defendant  to  show  the  amount  of 
lumber  actually  furnished,  and  that  he  was 
warranted  in  making  the  payment,  as  plain- 
tiff sues  as  the  assignee  of  an  account  stated. 
McCornick  r.  f^adler,  11  Utah  444,  40  Pac. 
711,  10  Utah  210,  37  Pac.  332. 

31.  Wingett's  Estate,  122  Pa.  St.  486,  15 
Atl.  863;  Bentlev's  Appeal,  99  Pa.  St.  500; 
Parker's  Estate,  2  Pa.  Dist.  101,  12  Pa.  Co. 


Ct.  436;  Yarnell  Moore,  3  Coldw.  (Tenn.) 
173;  Duncan  v.  Rawls,  16  Tex.  478.  See  also 
McLean  r.  Findlev,  2  Penr.  &  W.  (Pa.)  97. 

32.  Tedens  v.  Schumers,  112  111.  263.  See 
also  Hays  v.  Dickey,  67  Ark.  169,  53  S.  'W. 
887. 

33.  Rice  v.  Georgia  Nat.  Bank,  64  Ga. 
173. 

34.  Erhart  v,.  Dietrich,  118  Mo.  418,  24 
S.  W.  188.  Compare  Thompson  v.  Blanchard, 
2  Iowa  44.  See  also  Commercial  Papee,  8 
Cvc  248. 

'35.  Silver  v.  Hedges,  3  Dana  (Kv.)  439. 

36.  Halfacre  v.  Whaley,  4  S.  C.  173 ;  Neely 
V.  McFadden,  2  S.  C.  169. 

37.  Wallace  v.  Axtell,  5  Colo.  App.  432,  39 
Pac.  594  (assignment  to  plaintiff  of  claim 
against  third  person)  ;  Haines  v.  Pearce,  41 
Jild.  221  (acceptance  of  bill  or  order  on  third 
person)  ;  Devlin  v.  Chamblin,  6  Minn.  468 
(holding  that  the  burden  lies  on  a  debtor  to 
show  that  the  acceptance  of  a  third  person 
was  received  as  payment).  See  also  Union 
School  Furniture  Co.  v.  Mason,  3  S.  D.  147, 
52  N.  W.  671.  Compare  Kenniston  v.  Avery, 
16  N.  H.  117,  holding  that  whe.re,  to  a  suit 
on  the  antecedent  debt,  defendant  sets  up 
that  negotiable  paper  has  been  given  to  se- 
cure it,  the  burden  is  upon  him  to  show, 
either  that  such  paper  has  been  paid,  or 
that  the  debtor  has  been  injured  through  the 
laches  of  the  creditor. 

Order,  check,  or  other  instrument. —  Webb 
V.  Republic  Nat.  Bank,  67  Kan.  62,  72  Pac. 
520;  J.  Weller  Co.  v.  Gordon,  24  Ohio  Cir. 
Ct.  407  ;  Philadelphia  v.  Neill,  etc.,  Sav.,  etc., 
Co.,  211  Pa.  St.  353,  60  Atl.  1033;  Estey  v. 
Birnbaum,  9  S.  D.  174,  68  N.  W.  290;  Wil- 
low River  Lumber  Co.  v.  Luger  Furniture 
Co.,  102  Wis.  636,  78  N.  W.  762. 

Application  of  collateral. —  The  burden  of 
proving  payment  out  of  collateral  security  is 
upon  the  debtor.  Barnes  v.  Bradley,  56  Ark. 
105,  19  S.  W.  319.  Wliere  securities  were 
originally  given  to  a  creditor  as  collateral, 
the  burden  is  upon  the  debtor  to  show  their 
subsequent  acceptance  in  satisfaction  of  the 
debt.  Brown  v.  Hiatt,  4  Fed.  Cas.  No.  2,011, 
1  Dill.  372. 
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such  as  a  draft,'"'  iiotc,^*  or  clieck,""  etc.,  the  burden  is  on  the  payer  to  show  that 
it  was  accepted  by  the  payee  as  payment.  But  where  a  note  or  bill  of  a  third 
person  is  received  for  a  present,  and  not  a  precedent  del>t,  it  has  been  held  that 
the  presumption  is  that  it  was  agreed  to  Ije  taken  in  payment  and  the  burden  of 
proving  the  contrary  rests  upon  plaintiff.^'  If  the  creditor  claims  that  he  returned 
the  property,  the  burden  is  on  him  to  prove  sucli  faet."*^  So  if  the  ci  editor 
asserts  that  what  he  accepted  and  received  as  money  was  not  such  in  fact,  the 
burden  is  on  him  to  prove  such  claim.^^  Where  a  draft  on  a  third  person  is 
accepted  in  full  satisfaction  of  the  debt  when  paid,  the  burden  is  on  the  creditor 
to  show  due  diligence  in  presenting  the  draft  for  payment  and  giving  notice  of 
its  dishonor."*^ 

3.  Contradiction  of  Receipt.  It  is  generally  said  that  the  burden  of  proof  is 
on  the  party  seeking  to  impeach  a  receipt,*^  although  there  are  cases  holding 
otherwise  on  the  theory  that  the  burden  of  proof  never  shifts.*^  "Where  the  debtor 
produces  a  receipt  for  a  sum  less  than  the  debt  in  full  therefor,  the  burden  has 
been  held  to  be  on  those  contesting  its  sufficiency  to  show  that  the  debt  had  not 
been  reduced  to  the  sum  stated  in  the  receipt.^''  Where  a  receipt  is  expressly 
stated  to  be  on  account,  the  burden  is  not  on  the  creditor  to  show  that  it  was  not 
in  full  satisfaction  of  the  claim.*^    A  debtor  alleging  payment  in  full  by  a  check 


38.  Smith  v.  Applegate,  1  Daly  (N.  Y.) 
91. 

39.  Indiana. —  Godfrey  v.  Crisler,  121  Ind. 
203,  22  N.  E.  999;  Rhodes  v.  Webb-Jameson 
Co.,  19  Ind.  App.  195,  49  N.  E.  283. 

Kansas. —  Bradley  v.  Harwi,  43  Kan.  314, 
23  Pac.  560. 

Maryland. —  Sebastian  May  Co.  v.  Codd,  77 
Md.  293,  26  Atl.  316. 

Neio  Hampshire. — ■  Eandlet  v.  Herren,  20 
N.  H.  102,  538. 

'New  York. —  Eriberg  v.  Block,  65  N.  Y. 
App.  Div.  541,  73  N.  Y.  Suppl.  104;  Smith 
V.  Sergent,  67  Barb.  243;  Crane  v.  McDon- 
ald, 45  Barb.  354 ;  Smith  v.  Applegate,  1  Daly 
91. 

Ohio. —  Hall  v.  Union  Paving  Co.,  3  Ohio 
S.  &  C.  PI.  Dee.  218,  2  Ohio  N.  P.  71. 

Pennsylvania. —  Collins  v.  Busch,  191  Pa. 
St.  549,  43  Atl.  378;  League  v.  Waring,  85 
Pa.  St.  244;  In  re  Davis,  5  Whart.  530,  34 
Am.  Dec.  574;  Mechanics'  Nat.  Bank  v.  Kiel- 
kopf,  22  Pa.  Super.  Ct.  128. 

Rhode  Island. —  Nightingale  v.  Chafee,  11 
E.  I.  009,  23  Am.  Rep.  531. 

i^oiith  Dakola. — •  Grissel  v.  Woonsoeket 
Bank,  12  S.  D.  93,  80  N.  W.  161  ;  Baker  v. 
Baker,  2  R.  D.  261,  49  N.  W.  1064,  39  Am. 
St.  Rep.  776. 

M'cst  Virginia. —  Fcamater  v.  Withrow,  12 
W.  Va.  Oil. 

See  30  Cent.  Dig.  tit.  "Payment,"  §  198. 
See  also  infra,  VI 1,  D,  2. 

But  where  several  notes  are  taken  for  a 
prei'xisting  de1)t  witliout  any  agreement  to 
receive  tliem  as  actual  payment  and  there- 
after the  creditor,  after  some  of  them  have 
he(!n  paid,  bringn  an  action  on  the  original 
debt  to  recover  tlie  balance  unpaid,  ihe  bur- 
den of  ])roof  is  on  defendant  io  hIiow  lhat 
tlie  notcH  are  still  out  standing  in  the  bands 
of  hona  fide  holders  in  wlioni  tliey  were  in- 
dorsed Ix'fore  tnaturilv.  I.vman  r,  TI.  R. 
Bank,  12  How.  (TJ.  R.)"225,  13  L.  ed.  965. 

40.  Cox  r.  TTayes,  IH  Ind.  App.  220,  47 
N.  E.  HM  ;  iloline's  v.  Briggs,  131  I'a.  St.  233, 
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18  Atl.  928,  17  Am.  Rt.  Rep.  804;  Cochran  v. 
Slomkowski,  29  Pa.  Super.  Ct.  385. 

Agreement  to  credit  amount. —  But  where 
a  creditor  receives  a  check  and  agrees  to 
credit  the  amount  thereof,  the  burden  is  on 
him  to  show  that  it  was  returned,  or  that  it 
was  not  paid  on  due  presentment.  Goodail 
V.  Norton,  88  Minn.  1,  92  N.  W.  445. 

41.  Hall  f.  Stevens,  116  N.  Y.  201,  22 
N.  E.  374,  5  L.  R.  A.  802;  Gibson  v.  Toby, 
46  N.  Y.  637,  7  Am.  Rep.  397  [reversing  53 
Barb.  191]  ;  Noel  v.  Murray,  13  N.  Y.  167 
[affirming  1  Duer  385]  ;  Challoner  v.  Boy- 
ington,  83  Wis.  399,  53  N.  W.  694.  See  also 
supra,  III,  A,  2 ;  and  infra,  VII,  D,  2. 

42.  Woodruff  v.  Thurlby,  39  Iowa  344. 

43.  Atwood  V.  Cornwall,  25  Mich.  142. 

44.  Dayton  v.  Trull,  23  Wend.  (N.  Y.) 
345. 

45.  Winchester  v.  Grosvenor,  44  111.  425 ; 
Nielsen  v.  U.  R.  Rolling  Stock  Co.,  37  111. 
App.  283;  Levi  f.  Karrick,  13  Iowa  344; 
Gray  v.  Lonsdale,  10  La.  Ann.  749;  Skilli- 
man  v.  Jones,  3  Mart.  N.  S.  (La.)  686; 
Ramsdell  i:  Clark,  20  Mont.  103,  49  Pac. 
591. 

Receipt  in  full. —  A  person  giving  a  receipt 
reciting  on  its  face  that  the  sum  mentioned 
is  "  in  full  "  payment  of  the  account  has  tlie 
burden  of  showing  that  it  was  not  intended 
as  full  pavment.  Decker  v.  Laws,  74  Ark. 
286,  85  S!  W.  425.  A  receipt,  "Received 
...  in  various  payments,  at  this  date," 
prima  facie  refers  to  payments  on  that  day, 
and  the  burden  is  on  ])laintifF  to  show  that 
it  meant  "  up  to  "  that  day.  Moore  v.  Korty, 
11  Ind.  341. 

46.  Shrader  v.  V.  R.  Glass  Co.,  179  Pa.  St. 
023,  36  Atl.  330;  Mitchell  v.  Mitcholl,  4  Pa. 
(■!as.  43,  49,  0  Atl.  082;  Terrvberry  r.  Woods, 
69  Vt.  94,  37  Atl.  240.  Cdnira,'  Cuvette  v. 
Bolt  on,  40  Vt.  228. 

47.  Matter  of  Waite,  43  N.  Y.  App.  Div. 
290,  60  N.  Y.  Ruppl.  .laS. 

48.  Case  ■(;.  St.  Louis,  etc.,  R.  Co.,  GO  Mo. 
A].]).  185. 
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containing  the  words  "  in  fill]  of  all  demands,"  lias  the  burden  of  showing  that 
the  check  contained  those  words  wlien  it  was  accepted  by  the  creditor.''^ 

4.  Application  of  Payment.  T.iC  burden  of  proving  a  particular  application  of 
a  payment  by  either  the  debtor  or  creditor  is  on  the  party  claiming  that  such 
application  was  made.''''  For  instance,  the  burden  of  pi'oving  that  a  payment  of 
one  note  by  the  debtor  was  by  mistake  and  was  intended  to  be  applied  on  another 
note  is  on  the  debtor.^^  Where  payments  are  applied  by  the  parties,  the  burden 
is  upon  a  surety  to  show  that  it  is  inequitable  as  to  him.'''^ 

D.  Presumptions'^^ —  l.  In  General  —  a.  Time  of  Payment.  A  debt  will  be 
presumed  to  have  been  paid,  whei-e  payment  is  proved  or  admitted  at  the  matn- 
rity  of  the  debt.^^  So  where  a  person  draws  an  order  in  favor  of  another,  it  will 
be  presumed  that  the  consideration  for  it  was  paid  or  secured  at  the  time  it  was 
drawn.''^  And  if  the  time  of  payment  for  goods  sold  is  not  fixed  by  the  par- 
ties, it  will  be  presumed  that  jjayment  is  to  be  made  upon  deliveiy  of  the 
goods.^® 

b.  Medium  of  Payment.  Where  a  debt  is  extinguished,  it  will  be  presumed 
that  it  was  discharged  by  the  payment  of  money  or  its  equivalent.''''  Generally 
it  will  be  presumed  that  payment  was  made  in  lawful  money.^^    A  debt  will  not 


49.  Decker  t.  Laws,  74  Ark.  286,  85  S.  W. 
425. 

50.  Kentucky. —  Tharp  v.  Feltz,  6  B.  Mon. 
6;  Hill  V.  Pettit,  66  8.  W.  188,  23  Ky.  L. 
Eep.  2001. 

Louisiana. —  Mann  v.  Major,  6  Rob.  475. 

'Neio  Jersey. — ^  Turner  v.  Hill,  56  N.  J.  Eq. 
293,  39  Atl.  137. 

South  Carolina. —  Marshall  v.  Nagel,  1 
Bailey  266. 

England. —  Lowther  v.  Heaver,  41  Ch.  D. 
248,  58  L.  J.  Ch.  482,  60  L.  T.  Eep.  N.  S.  310, 
37  Wkly.  Eep.  465. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  202. 

Compare  Goldsmid  v.  Lewis  County  Bank, 
7  Barb.  (N.  Y.)  427. 

Where  a  creditor  claims  that  payments  on 
an  open  account  have  been  applied  other 
than  to  the  oldest  item,  the  burden  of  prov- 
ing such  fact  is  upon  him.  Eickerson  Eoller- 
Mill  Co.  V.  Farrell  Foundry,  etc.,  Co.,  75  Fed. 
554,  23  C.  C.  A.  302. 

Where  a  debtor  alleges  that  he  directed  the 
appropriation  of  payment  in  a  certain  man- 
ner, the  burden  is  on  him  to  establish  such 
allegation.  Pearce  v.  Walker,  103  Ala.  250, 
15  So.  568;  Levystein  v.  Whitman,  59  Ala. 
345;  Wessel  v.  Bishop,  (Nebr.  1906)  107 
N.  W.  220.  Where  a  debtor  shows  a  pay- 
ment he  must  also  show  that  it  was  to  he 
applied  on  the  indebtedness  in  controversy  or 
that  there  was  no  other  indebtedness.  Gal- 
braith  V.  Starks,  117  Ky.  915,  79  S.  W.  1191, 
25  Ky.  L.  Eep.  2090;  White  v.  White,  44 
S.  W.'  83,  19  Ky.  L.  Eep.  1590;  Smith's  Ap- 
peal, 52  Mich.  415,  18  N.  W.  195.  mere 
there  are  different  debts,  the  burden  is  upon 
the  debtor  to  show  that  checks  given  by  the 
debtor  to  the  creditor  and  paid  were  in- 
tended to  be  applied  on  the  given  indebted- 
ness in  suit.  Trumbo  v.  Flournoy,  77  Mo. 
App.  324. 

The  burden  is  on  the  creditor  to  show  an 
agreement  whereby  the  proceeds  of  mortgaged 
property  is  to  be  applied  on  a  debt  other  than 
the  mortgage  debt.    Greer  v.  Turner,  47  Ark. 


17,  14  S.  W.  383.  So  the  burden  of  proving 
that  the  application  of  the  proceeds  of  mort- 
gaged cliattels  to  the  payment  of  an  unse- 
cured debt  was  consented  to  or  ratilied  by 
the  mortgagor  is  on  the  mortgagee.  Boyd  v. 
Jones,  96  Ala.  305,  11  So.  405,  38  Am.  St. 
Eep.  100.  The  burden  of  showing  that  an 
admitted  payment  is  properly  applied  on*  a 
debt  other  than  the  one  in  controversy  is 
upon  the  creditor.  Davis  v.  Hall,  70  Nebr. 
678,  97  N.  W.  1023. 

51.  Harrison  v.  Dayries,  23  La.  Ann.  216. 

52.  Merchants'  Ins.  Co.  i'.  Herber,  68  Minn. 
420,  71  N.  W.  624. 

53.  See  also  Evidence,  16  Cyc.  1050  et 
seq. 

As  to  payment  of  bond  see  Bonds,  5  Cyc. 
843. 

Indorsement  of  pasmient  on  commercial 
paper  as  raising  presumption  of  payment  see 
Commercial  Papkr,  8  Cyc.  248. 

Presumption  arising  from  receipt  see  supra, 
V,  C. 

54.  Johnson  v.  Carpenter,  7  Minn.  176. 

55.  Smith  v.  Poor,  37  Me.  462. 

56.  Eoberts  v.  Wileoxson,  36  Ark.  355. 

57.  Bradley  v.  Eichardson,  3  Fed.  Cas.  No. 
1,786,  2  Blatchf.  343,  23  Vt.  720. 

58.  See  cases  cited  infra,  this  note. 
Presumption  that  payment  was  made  in 

Confederate  money  see  Clark  v.  Norwood,  19 
La.  Ann.  116;  Abernathy  v.  Phifer,  84  N.  C. 
711. 

Presumption  as  to  authority  of  officer  to 
accept  payment  in  Confederate  money  see 
Harvey  v.  Walden,  23  La.  Ann.  162. 

A  debt  contracted  in  the  Confederate  states 
during  the  Civil  war  is  presumed  to  be  pay- 
able in  lawful  money  (Hansbrough  v.  Utz, 
75  Va.  959 ) ,  as  where  it  is  for  the  payment 
of  "dollars"  (Hightower  v.  Maull,  50  Ala. 
495),  and  there  is  generally  no  presumption 
that  it  was  payable  in  Confederate  currency 
(Bonner  v.  Nelson,  57  Ga.  433;  Dyerle  V. 
Stair,  28  Graft.  (Va.)  800;  Effinger  v.  Ken- 
ney,  24  Graft.  (Va.)  116.    Contra,  see  Stew- 
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be  presumed  to  be  payable  in  gold  udIghb  such  iin]jlica(;ioii  can  be  found  in  the 
lani^nage  of  the  contract.''^  Where  a  paytncut  is  indorsed  in  tlie  same  monetary 
terms  wliicli  are  used  in  the  evidence  of  indebtedness  itself,  the  presumption  is 
that  it  was  intended  to  be  credited  in  the  Siirne  circulatin';  medium/'^-' 

e.  Transfer  of  Property  Other  Than  Money.  Where  property  other  than 
money,'''  such  as  a  chose  in  acti(jn,''^  is  transferred  l>y  the  debtor  to  the  creditor, 
it  will  not  generallj'  he  presumed  that  it  was  accepted  as  an  absolute  payment. 
But  it  has  been  held  that  where  a  father  was  indebted  to  his  children  and  con- 
vej'ed  to  them  property,  the  value  of  which  nearly  equaled  the  debt  or  was  in 
excess  thereof,  it  will  be  presumed  to  have  been  in  satisfaction  of  the  debt."^ 

d.  Possession  of  Obligation.***  The  possession  by  the  creditor  of  a  writing 
providing  for  the  payment  of  money,  after  mdi,tnv\iy ,  is  prima  facie  evidence 
that  the  debt  evidenced  thereby  is  unpaid.^^  On  the  other  hand,  its  possession  by 
the  debtor  raises  a  presumption  of  payment.^^ 


art  V.  Salamon,  94  U.  S.  434,  24  L.  ed.  275). 
In  North  Carolina,  however,  by  statute,  money 
contracts  were  presumed  to  be  solvable  in 
Confederate  money.  Smith  v.  Smith,  101 
N.  C.  461,  8  S.  E.  128,  131,  133;  Brickell  v. 
Bell,  84  N.  C.  82;  Palmer  v.  Love,  82  N.  C. 
478 ;  Alexander  v.  Atlantic,  etc.,  R.  Co.,  67 
N.  C.  198;  McKesson  v.  Jones,  66  N.  C.  258 
(holding  that  the  statute  did  not  apply  to  a 
note  in  1863  "  to  be  paid  in  the  current  funds 
of  the  country  when  due " )  ;  Robeson  V. 
Brown,  63  N.  C.  554. 

•  59.  Maryland  v.  Baltimore,  etc.,  R.  Co.,  22 
Wall.  (U.  S.)  105,  22  L.  ed.  713. 

Foreign  debt. —  A  debt  contracted  in  Ger- 
many is  presumed  to  be  payable  in  gold. 
Bohn  r.  Broadhagen,  2  Cine.  Super.  Ct. 
(Ohio)  2. 

60.  Stewart  v.  Salamon,  94  U.  S.  434,  24 
L.  ed.  275. 

61.  McWilliams  v.  Phillips,  71  Ala.  80; 
Green  v.  Disbrow,  79  N.  Y.  1,  35  Am.  Rep. 
496.  But  see  Abrams  v.  Taylor,  21  111.  102, 
holding  that  where  a  receipt  is  given  for 
produce,  it  will  be  presumed  that  the  produce 
was  received  in  payment  of  an  antecedent 
debt,  unless  explained  by  extrinsic  evidence. 

Transfer  of  property  by  partner. —  ^Vhere, 
in  an  action  against  the  executor  of  a  de- 
ceappcl  partner,  there  is  positive  uncontra- 
dicted evidence  that  another  partner  person- 
ally transferred  certain  realty  in  payment 
of  one  half  of  a  partnei'ship  obligation,  proof 
that  tlie  true  vahie  of  the  property  was  suffi- 
cient to  discharge  the  whole  debt  raises  no 
presumption  that  such  transfer  wiped  out 
the  d('))t.  Leggat  v.  Leggat,  79  N.  Y.  App. 
Div.  141,  80  N.  Y.  Suppl.  327  lafflrmcd  in 
170  N.  Y.  590,  08  N.  E.  1119]. 

Payment  from  fund  other  than  one  spe- 
cially created  for  the  purpose. —  If  land  lie 
•conv(!ye(l  in  ()rd(!r  that  the;  grantee  may  sell 
the  sariH?  and  rcnmburse  himself  for  certain 
moneys  paid  for  th((  grantor,  who  afterward 
dies  anil  makes  tlio  graniee  his  executor, 
wlio  I'eceiveij  his  ])erHonal  eslate,  there  is  no 
legal  ])resumpti()n,  in  the  absence  of  jjositive 
jiroof,  tliat  tlierc  was  any  oilier  fund  applieil 
i<>  I  he  piiyiiK^nt  of  tlio  (lel)t  of  the  graniee 
I  lie  (inc.  Hpecially  creni  (>d  for  tlio  jnir- 
jio:c.  I'.nieken  r.  Miller,  4  Watts  &  S.  (Pa.) 
102. 
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But  where  a  pledgee  of  stock  transfers  it 
to  his  own  name  after  the  death  of  the  in- 
solvent pledger,  the  transfer  will  be  pre- 
sumed to  be  made  in  payment  of  the  debt. 
Morgan's  Estate,  11  Pa.  Co.  Ct.  536. 

62.  Preston  v.  Jones,  3  111.  App.  632  (or- 
der on  third  person)  ;  Leas  z.  James,  10 
Serg.  &  R.  (Pa.)  307;  Sax  v.  Thompson,  1 
C.  PI.  (Pa.)  131.  But  see  Fowler  v.  Lud- 
wig,  34  Me.  455. 

63.  Stewart's  Estate,  3  Pa.  Dist.  747,  15 
Pa.  Co.  Ct.  380;  Kelly  v.  Kelly,  6  Rand. 
(Va.)  176,  18  Am.  Dec.  710. 

64.  See  also  Mortgages,  27  Cyc.  1399. 
Possession  of  commercial  paper  see  Coii- 

MERCiAL  Paper,  8  Cyc.  246. 

65.  Davis  v.  Gaines,  28  Ark.  440:  Hay- 
wood r.  Lewis,  65  Ga.  221 ;  INIeUnk  v.  Coman, 
111  111.  App.  583.  Compare  In  re  Dixon, 
[1890]  2  Ch.  561,  68  L.  J.  Ch.  689,  48  Wkly. 
Rep.  71. 

The  fact  that  a  bond  and  mortgage,  found 
among  the  papers  of  the  mortgagee  after  his 
death,  are  surrendered  to  the  mortgagor  by 
a  person  who,  although  thereafter  appointed 
administrator,  has  at  the  time  of  the  sur- 
render no  authority  to  represent  the  estate, 
does  not  weaken  the  presumption,  raised  by 
the  mortgagee's  possession  of  the  papers, 
that  they  were  still  valid  and  unpaid.  Fitz- 
mahonv'r.  Caulfield,  25  N.  Y.  App.  Div.  119, 
49  N.  Y.  Suppl.  196. 

66.  Tedens  v.  Schumers,  112  111.  263  ;  Bur- 
rows r.  Cook.  17  Iowa  436 ;  Benson  v.  Shipp, 
5  Mart.  N.  S.  (La.)  154;  De  L'Homme  v. 
De  Kerlcsrand,  4  La.  353;  McFall  r.  Dempsev, 
43  Mo.  App.  369.  See  also  Martin  r.  Walker, 
102  Ga.  72,  29  S.  E.  132.  Compare  Brown  r. 
Sadler,  10  La.  Ann.  206;  Matter  of  Oaklev,  2 
Edw.  (N.  Y.)  478. 

The  mere  absence  of  a  coupon  interest 
note,  uniiceounted  for,  of  itself  raises  a  prima 
facie  ])resunii)i  ion  of  ])aynient.  Merrick  r. 
Ihilbert,  17  III.  App.  90.  " 

The  possession  of  a  canceled  bank  check 
by  the  drawer  is  prima,  faoir.  proof  of  the 
]iayinent  of  a  debt  for  the  same  amount  us 
iliat  named  iliorein,  for  whoso  payment  the 
(Irawei-  icHlided  (hat  it  was  given.  Peavey 
r.  Ilovey,  16  Nebr.  416,  20  N.  W.  272. 

Possession  of  unindorsed  check  by  bank. — 
PoHScHsion  by  a  hank  of  an  unindorsod  check 
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e.  Cancellation  of  Obligation,  Cancellation  by  the  creditor  of  the  evidence 
of  indebtedness  by  destruction,  mutilation,  or  otherwise  raises  a  presumption  of 
payment.''' 

f.  Dual  Obligation  to  Pay  and.  Authority  to  Receive.  When  a  dual  obligation 
to  pay  and  the  duty  and  authority  to  demand  and  receive  payment  of  a  debt 
coexist  in  the  same  person,  the  law  presumes  the  debt  to  be  paid.''^  But  there 
must  be  concurrence  and  coexistence  of  the  legal  obligation  to  pay  and  of  the 
authority  aiid  duty  to  demand  and  receive  payment."^ 

g.  Remittance  by  Mail.™  A  remittance  by  mail  will  not  be  presumed  a  pay- 
ment in  the  absence  of  proof  that  the  creditor  requested  such  remittance  or  that 
it  was  warranted  by  the  course  of  business.''^  So  the  depositing  a  letter  contain- 
ing money  in  the  post-office,  properly  addressed  to  the  creditor,  creates  no  pre- 
sumption that  he  received  it  in  the  absence  of  evidence  that  he  directed  it  to  be 
so  sent.'^ 

h.  Miscellaneous  Presumptions.  There  are  various  other  miscellaneous  pre- 
sumptions which  may  arise.''^    Generally  it  vsrill  be  presumed  that  the  sum  due  is 


drawn  on  it  in  favor  of  complainant  or  his 
order,  coupled  with  evidence  that  it  was  not 
its  custom  to  require  a  payee  to  indorse  the 
check  wlien  paid  to  him  in  person,  is  not 
sufficient  to  show  payment  to  him,  when  de- 
nied by  him.  Pickle  v.  Muse,  88  Tenn.  380, 
12  S.  W.  919,  17  Am.  St.  Eep.  900,  7  L.  R.  A. 
93. 

Where  a  vendee  gives  a  note  for  the  price, 
which  is  a  lien  on  the  land  sold,  the  posses- 
sion of  such  note  by  one  purchasing  the  land 
from  the  vendee  is  prima  facie  evidence  of 
payment  by  one  of  them.  Potts  v.  Coleman, 
86  Ala.  94^  5  So.  780. 

67.  Pitcher  v.  Patrick,  1  Stew.  &  P.  (Ala.) 
478. 

Where  an  agent  for  collection  cancels  the 
obligation  of  the  debtor,  it  will  be  presumed, 
in  the  absence  of  evidence,  that  he  did  so  in 
consideration  of  the  face  amount  of  the 
claim.  Lexington  Bank  v.  Phenix  Ins.  Co., 
74  Nebr.  548,  104  N.  W.  1146. 

Detaching  maturing  coupons. —  But  where 
one  pledges  bonds  as  a  security  after  detach- 
ing matured  coupons  which  have  a  lien  supe- 
rior to  the  bond,  there  is  no  presumption 
that  the  coupons  are  paid  or  canceled. 
Ehawn  v.  Edge  Hill  Furnace  Co.,  201  Pa. 
St.  637,  51  Atl.  360. 

68.  Sampson  v.  Fox,  109  Ala.  662,  19  So. 
896,  55  Am.  St.  Rep.  950.  See  also  Byers  v. 
Fowler,  14  Ark.  86. 

69.  Sampson  v.  Fox,  109  Ala.  662,  19  So. 
896,  55  Am.  St.  Rep.  950. 

For  instance,  when  one  indebted  to  a  tes- 
tator or  to  an  intestate  qualifies  as  executor 
or  obtains  a  grant  of  administration,  his 
debt  is  in  contemplation  of  law  paid,  in- 
asmuch as  the  obligation  to  pay  and  the 
duty  and  authority  to  demand  and  receive 
pavment  coexists.  Sampson  v.  Fox,  109 
Ala.  662,  19  So.  896,  55  Am.  St.  Rep.  950; 
Miller  v.  Irby,  63  Ala.  477. 

70.  See  also  supra,  II,  E,  2. 

71.  Boyd  V.  Reed,  6  Heisk.  (Tenn.)  631. 

72.  Crane  v.  Pratt,  12  Gray  (Mass.)  348. 
Contra,  see  Olnev  v.  Blosier,  12  N.  Y.  St. 
211. 

73.  See  cases  cited  infra,  this  note. 


Assent  of  creditor  to  deposit  with  third 
person. —  Where  money  is  deposited  by  the 
debtor  with  a  third  person  for  the  payment 
of  a  debt,  the  assent  of  the  creditor  thereto, 
where  the  arrangement  is  beneficial  for  him, 
may  be  presumed  when  he  has  knowledge  of 
such  deposit,  but  such  knowledge  will  not 
be  presumed  merely  from  proof  of  the  trans- 
action between  the  debtor  and  depositary. 
Simonton  v.  Minneapolis  First  Nat.  Bank,  24 
Minn.  216. 

By  whom. —  It  will  be  presumed  that  pay- 
ment was  made  by  the  party  bound  and  not 
by  a  third  person.  Amis  v.  Merchants  Ins. 
Co.,  2  La.  Ann.  594. 

To  whom. —  It  will  be  presumed  that  pay- 
ment was  made  to  one  lawfully  authorized 
to  receive  the  money.  Lipscomb  v.  De  Lemos, 
68  Ala.  592.  In  the  absence  of  evidence  to 
the  contrary,  it  may  be  presumed  that 
moneys  paid  to  an  agent  are  paid  over  by 
him  to  the  principal.  Knapp  v.  Griffin,  140 
Pa.  St.  604,  21  Atl.  449;  Eavenson's  Appeal, 
84  Pa.  St.  172.  But  where  goods  are  sold 
by  an  agent,  payment  to  the  principal  will 
not  be  presumed  unless  it  should  be  expected 
from  the  nature  or  usual  method  of  trans- 
acting business  that  the  principal  rather 
than  the  agent  should  receive  payment. 
Hathaway  v.  Burr,  21  Me.  507,  38  Am.  Dec. 
278.  Payment  of  the  price  to  a  third  per- 
son holding  a  lien  on  the  property  sold  will 
ordinarily  be  presumed  to  be  made  in  dis- 
charge of  the  debt  in  the  absence  of  circum- 
stances showing  a  contrary  intention.  Crow- 
ell  V.  Simpson,  52  N.  C.  285.  See  also  Swain 
V.  Ettling,  32  Pa.  St.  486,  holding,  however, 
that  when  the  relation  is  not  that  of  busi- 
ness, as  when  money  is  paid  by  a  father  for 
his  son,  or  by  a  man  for  his  mistress,  other 
presumptions  arise. 

If  payment  is  conditional  and  the  creditor 
fails  to  object,  he  will  be  presumped  to  acqui- 
esce in  the  condition.  Hall  v.  Holden,  116 
Mass.  172. 

Knowledge  of  facts. —  A  payment  will  be 
presumed  to  liave  been  made  with  full  knowl- 
edge of  all  the  facts.  Peterborough  v.  Lan- 
caster, 14  N.  H.  382. 

[VII,  D,  1,  h] 


1270    [30  Cye.] 


PA  YMENT 


unpaid.'''  Where  money  is  transferred  by  a  delator  to  his  creditor  it  is  ordinarily  pre- 
sumed to  be  a  payment,''''  a  payment  being  presumed  rather  than  a  loanJ'  So  J>ay- 
ment  may  be  presumed  from  the  siibserpierit  acts  and  conduct  of  the  parties,'''  as 
where  the  creditor  gives  his  note  or  makes  a  payment  to  defendant  after  tiie  accrual 
of  tlie  cause  of  action  on  which  tlie  suit  is  brought.''^    So  it  has  been  held  that  it 


Levy  of  attachment. —  Evidence  that  an 
attachment  was  levied  on  defendant's  prop- 
erty, no  disposition  of  the  levy  being  shown, 
raises  a  presumption  that  the  debt  is  paid. 
Benson  v.  Benson,  24  Miss.  625. 

Partial  or  full  payment. —  Payment  made 
by  the  debtor  to  a  creditor  will  be  presumed 
to  be  in  full  unless  the  contrary  appears. 
Pulver  V.  Esselstyn,  22  Misc.  (N.  Y.)  429,  50 
N.  Y.  Suppl.  756.  But  a  claim  that  part 
payment  has  been  made  raises  a  presump- 
tion that  payment  in  full  has  not  been  made. 
Combs  V.  Krish,  84  S.  W.  562,  27  Ky.  L. 
Eep.  154. 

Possession  of  mortgages  by  a  purchaser 
thereof  at  the  time  of  his  death  does  not 
create  a  presumption  that  he  had  paid  for 
them  otherwise  than  by  the  money  repre- 
sented by  a  receipt  given  to  his  agent. 
Storz  V.  Kinzler,  73  N.  Y.  App.  Div.  372, 
77  N.  Y.  Suppl.  64. 

Rendering  an  account  without  including  a 
particular  item  raises  a  presumption  of  paj''- 
ment  thereof.  Smith  v.  Tucker,  2  E.  D. 
Smith  (N.  Y.)  193. 

Satisfaction  of  a  mortgage  raises  the  pre- 
sumption that  the  debt  which  is  secured 
thereby  is  paid.  Seiple  v.  Seiple,  133  Pa. 
St.  460,  19  Atl.  406;  Fleming  v.  Parry,  24 
Pa.  St.  47. 

The  absence  of  entries  in  an  account-book 
will  not  warrant  the  presumption  that  pay- 
ments testified  to  were  not  made  to  the  per- 
son who  kept  it  and  whose  business  trans- 
actions were  recorded  therein.  Schwarze  v. 
Roessler,  40  111.  App.  474. 

Where  cross  demands  exist,  there  is  no 
presumption  that  the  parties  have  paid  one 
by  the  satisfaction  of  tlie  other.  Hill  v.  Rob- 
erts, 86  Ala.  523,  6  So.  39. 

Facts  held  to  raise  presumption  of  pay- 
ment.—  Lindsey  v.  Platner,  23  Miss.  576; 
Murphy  v.  Carpenter,  22  Hun  (N.  Y.)  15. 

Facts  held  not  to  raise  presumption  of  pay- 
ment.—  Neal  V.  Brainerd,  24  Me.  115;  Grant 
V.  Keator,  117  N.  Y.  369,  22  N.  E.  1055. 
A  receipted  account  between  the  same  par- 
ties to  an  amount  larger  than  plnintifT's  debt 
docs  not  raise  a  presumption  that  such  ac- 
count M'as  paid  by  applying  the  amount 
tlicroof  to  tiio  payment  of  jilaintifT's  debt. 
CInrk  V.  Wells,  5  Cray  (Mass.)  69. 

74.  Denver,  etc.,  R.  Co.  r.  Wilson,  4  Colo. 
App.  355,  36  Pac.  67;  Diel  Rtegnor,  56 
Mo.  App.  535;  In  rc  Marx,  (Wis.  1907)  111 
N.  W.  1103.  P.ut  see  Theobald  v.  Siinson, 
38  M(!.  119,  holding,  ki  tlin  absonce  of  ovi- 
diTicn  tli.'it  dofcnd.'int'H  iiifoHtato  kept  any 
})ool<H  or  made  any  cliiirgcH  whatever,  the 
pr('snm])t  ion  would  bo  t  liat  received  pny- 
njent  l^or  HerviccH  performed  by  hini  for 
piMiiitiirH  inteHliite.  0»n/r(i,  nnndley  v.  Dn- 
inoiH,  11  Misc.  (N.  Y.)  5'2,  31  N.  Y.  Suppl. 
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Before  maturity. —  No  presumption  of  pay- 
ment of  a  note  payaljle  on  or  before  the 
death  of  the  maker  and  another  will  arise 
until  after  the  death  of  both.  Dwight  v. 
Eastman,  62  Vt.  398,  20  Atl.  594. 

Presumption  of  payment  for  services  as 
domestic  servant  see  Mastee  A^'D  Seevakt, 
26  Cyc.  1057. 

75.  Hansen  v.  Kirtley,  11  Iowa  565; 
Hymel's  Succession,  48  La.  Ann.  737,  19 
So.  742. 

76.  Gavlord  V.  Gibson,  36  N.  Y.  App.  Div. 
548,  55  N.  Y.  Suppl.  670;  Rougher  v.  Conn, 
17  Phila.  (Pa.)  81;  Terry  v.  Ragsdale,  33 
Graft.  (Va.)  342;  Boswell  v.  Smith,  6  C.  &  P. 
60,  25  E.  C.  L.  321;  Welch  f.  Seaborn,  1 
Stark.  474,  2  E.  C.  L.  182;  Aubert  v.  Walsh, 

4  Taunt.  293,  12  Rev.  Rep.  651. 

Evidence  to  repel  the  presumption  must  be 
veiy  strong.  Terry  v.  Ragsdale,  33  Graft. 
(Va.)  342.  Tlie  presumption  that  plain 
checks  constituted  payments  on  a  debt,  rather 
than  loans  from  the  drawer  to  the  payee,  is 
rebutted  by  evidence  of  their  non-appearance 
in  the  payee's  book-account  against  the 
drawer,  their  indorsement  to  wholesale  mer- 
chants of  whom  the  payee  bought,  and  the 
fact  that  the  payee  was  a  retail  merchant, 
and  did  not  lend  money.  Moyles'  Estate,  7 
Kulp  (Pa.)  215.  That  a  certain  check  made 
by  plaintiff's  intestate  to  defendant  was  a 
loan,  and  not  a  payment,  was  sufficiently 
proven  where  a  memorandum,  in  the  hand- 
writing of  decedent,  produced  by  defendant, 
showed  a  loan  to  defendant  of  the  sum  named 
in  such  check,  on  the  date  therein  specified. 
Gavlord  v.  Gibson,  36  N.  Y.  App.  Div.  548, 
55  "N.  Y.  Suppl.  670. 

77.  State  Bank  v.  Ensminger,  7  Blackf. 
(Ind.)  105;  Whisler  v.  Drake,  35  Iowa  103; 
Downes  i;.  Scott,  3  La.  Ann.  278 ;  Hagan  v. 
Brent,  2  La.  26. 

Entering  a  new  service  raises  no  presump- 
tion of  payment  for  previous  services. 
Printup  V.  James,  73  Ga.  583. 

78.  Dclaimre. —  Lodge  r.  Ainscow,  1 
Pennew.  327,  41  Atl.  187;  Callaway  v. 
Ilearn,  1  Houst.  607. 

Georgia. —  Melntyre  v.  IMeldrim,  63  Ga.  58. 
Indiana. —  Wilkins   v.    Ferguson,   47  Ind. 
136. 

Iowa. —  Downs  ?■.  Down.s,  (1905)  102  N.  W. 
431. 

Kentucky. —  Barnes  v.  Green,  12  S.  W. 
277,  11  Ky.  L.  Rep.  422. 

Mrif>  York. —  Eighniio  r»  Strong,  49  Hun 
16,  1  N.  Y.  Suppl.  502,  15  N.  Y.  Civ.  Proc. 
119;  Diiguid  r.  Ogilvie,  3  E.  D.  Smith  527, 
1  Al)l).  I'v.  115;  Do  Freest  r.  Bloomiugilale, 

5  Den.  301.  But  see  Matter  of  CiilliMlor.  88 
Hun  87,  34  N.  Y.  Suppl.  628,  holding  that 
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will  be  presumed,  where  a  promissory  note  is  given  by  a  debtor  to  his  creditor, 
that  all  demands  between  the  parties  were  settled  at  the  date  of  the  note  and  that 
it  was  given  for  the  balance  due."'-' 

1.  Conclusiveness  and  Rebuttal  Thereof.  The  presumptions  already  referred 
to  are  presumptions  of  fact  rather  than  presumptions  of  law,  and  hence  are  rebut- 
table by  other  evidence.^''  For  instance,  the  presumption  of  payment  arising 
against  claims  for  debts  alleged  to  remain  unpaid  while  subsequent  demands  ai-e 
proved  or  admitted  to  have  been  discharged  is  one  of  fact  liable  to  be  repelled  by 
proof  to  the  contrary.^^ 

2.  Payment  by  Bills,  Notes,  or  Checks  —  a.  Bills  or  Notes  of  Debtor.  While 
in  some  of  the  states  the  presumption  is  that  a  negotiable  bill  or  note  given  by 
the  debtor  to  his  creditor  for  a  debt  due  is  received  in  paynient,^^  no  sucli  pre- 
sumption arises  in  most  of  the  states,^^  the  presumption  being  that  it  is  accepted 
merely  as  a  conditional  payment.^* 


the  fact  that  the  administratrix  gave  to  a 
debtor  of  intestate  a  check  for  a  sum  of 
money  does  not  create  a  presumption  that 
the  debt  to  intestate  had  been  paid. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  162 
et  seq. 

But  see  Mechanics'  Bank  v.  Wright,  53 
Mo.  153,  liolding  that  payment  of  money  by 
payees  to  one  of  the  makers  of  a  note  for 
services  rendered  after  its  maturity  raises 
no  presumption  of  payment  of  the  note. 

Not  conclusive. —  The  giving  of  a  note  is 
mere  prima  facie  evidence  that  a  previous 
indebtedness  of  the  payee  to  the  maker  lias 
been  extinguished.  Graves  v.  Shulman,  59 
Aki.  406. 

79.  Grimmell  v.  Warner,  21  Iowa  11; 
Eighmie  v.  Strong,  49  Hun  (N.  Y.  )  16,  1 
N.  Y.  Suppl.  502,  15  N.  Y.  Civ.  Proc.  119; 
Morse  v.  Ellerbe,  4  Rich.  (S.  C.)  600.  Con- 
tra, Crabtree  v.  Eowand,  33  III.  421 ;  Ankeny 
V.  Pierce,  1  111.  262. 

For  balance  of  account. —  Where  a  note 
vith  securities  is  given  for  the  balance  of  an 
account  on  a  settlement,  it  will  be  presumed 
that  it  covers  all  the  items  of  the  maker's 
account  previouslv  existing.  Eowe  v.  Col- 
lier, 25  Tex.  Supp^l.  252. 

80.  Hightower  v.  Maull,  50  Ala.  495  (pre- 
sumption of  debt  payable  in  lawful  money 
rather  than  Confederate  currency)  ;  Elliott 
V.  Banks,  115  Ga.  926,  42  S.  E.  218;  Dough- 
erty V.  Deeney,  45  Iowa  443  (presumption  of 
payment  from  delivery  of  money  by  one 
liable  on  a  note  to  the  holder  thereof)  ;  Mor- 
gan's Estate,  11  Pa.  Co.  Ct.  536.  See  also 
Downs  r.  Downs,  (Iowa  1905)  102  N.  W. 
431 ;  Duguid  i:  Ogilvie,  3  E.  D.  Smith  (N.  Y.) 
527,  1  Abb.  Pr.  145. 

Order  on  third  person. —  The  fact  that  an 
order  taken  by  plaintiff  on  a  third  person 
for  the  amount  of  a  debt  due  him  from  two 
or  more  persons  was  taken  by  plaintifT  from 
only  one  of  such  debtors  repels  the  presump- 
tion that  it  was  taken  in  pavment  of  the 
original  debt.  Brill  v.  Hoile,  "53  Wis.  537, 
11  N.  W.  42. 

Note  as  settlement  of  mutual  accounts. — 
The  giving  of  a  note  is  only  prima  facie  evi- 
dence that  the  amount  therein  expresses  the 
exact  indebtedness  between  the  parties,  and 
a  full  settlement  of  mutual  account;  and 


the  contrary  may  be  shown  by  competent 
evidence.  Walker  v.  Gray,  6  Ariz.  359,  57 
Pac.  614. 

81.  Ham  v.  Barret,  28  Mo.  388. 
Payment   of   rent. —  The   presumption  of 

payment  of  previous  rent  arising  from  the 
production  of  receipts  for  subsequently  ac- 
cruing rent  is  not  rebutted  by  a  production 
of  prior  receipts,  given  in  terms  "  on  account 
of  rent "  and  "  for  rent  "  only.  Patterson  v. 
O'Hara,  2  E.  D.  Smith  (N.  Y.  )58. 

82.  Ward  v.  Bourne,  56  Me.  161;  Ameri- 
can Malting  Co.  v.  Souther  Brewing  Co.,  194 
Mass.  89,  80  N.  E.  526 ;  Wood  f.  Bodwell,  12 
Pick.  (Mass.)  268;  Jones  v.  Kennedy,  11 
Pick.  (Mass.)  125;  Reed  v.  Upton,  10  Pick. 
(Mass.)  522,  20  Am.  Dec.  545;  Hadley  v. 
Bordo,  62  Vt.  285,  19  Atl.  476;  Baker  v. 
Draper,  2  Fed.  Cas.  No.  766,  1  Cliff.  420; 
Hudson  V.  Bradley,  12  Fed.  Cas.  No.  6,833, 
2  Cliff.  130.  See  also  Lewis  v.  England,  14 
Wyo.  128,  82  Pac.  869,  2  L.  R.  A.  N.  S.  401. 
And  see  supra,  III,  A,  2,  b. 

What  law  governs. —  Where  the  rule  that 
delivery  of  a  note  by  a  debtor  to  his  creditor 
raises  a  presumption  of  payment  is  not  the 
law  of  the  state  where  the  creditor  resides 
and  where  the  note  was  accepted  it  is  not 
applicable  unless  the  contract  was  to  be  per- 
formed in  that  state.  American  Malting  Co. 
V.  Souther  Brewing  Co.,  194  Mass.  89,  80 
N.  E.  526. 

83.  Marshall  v.  Marshall,  42  Ala.  149; 
Mooring  v.  Mobile  Mar.  Dock,  etc.,  Ins.  Co., 
27  Ala.  254;  Washington  Slate  Co.  v.  Bur- 
dick,  60  Minn.  270,  62  N.  W.  285;  McArdle 
V.  McArdle,  12  Minn.  98;  Nightingale  v. 
Chafee,  11  E.  I.  609,  23  Am.  Rep.  531. 
Compare  Boyd  v.  Daily,  85  N.  Y.  App.  Div. 
581,  83  N.  Y.  Suppl."  539  [.affirmed  in  176 
N.  Y.  613,  68  N.  E.  1114]. 

84.  Connecticut. —  Webster  v.  Howe  Mach. 
Co.,  54  Conn.  394,  8  Atl.  482. 

Michigan. —  Valade  v.  Masson,  135  Mich. 
41,  97  N.  W.  59. 

Minnesota. —  Washington  Slate  Co.  v.  Bur- 
dick,  60  Minn.  270,  62  N.  W.  285. 

Pennsylvania. —  U.  S.  v.  Hegeman,  204  Pa. 
St.  438,  54  Atl.  344;  Mechanics'  Nat.  Bank 
V.  Kielkopf,  22  Pa.  Super.  Ct.  128. 

South  Dakota.— Baker  v.  Baker,  2  S.  D. 
261,  49  N.  W.  1064,  39  Am.  St.  Eep.  776. 
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b.  Bills  or  Notes  of  Third  Person.  A  bill,  acceptance,  or  note  of  a  third  per- 
son is  ordinarily  presumed  to  be  a  conditional  rather  than  an  absohite  payment,*'' 
although  where  the  note  of  a  third  person  is  taken  for  a  contemporaneous  delA, 
there  is  a  presumption,  in  some  states,  that  the  parties  agreed  it  should  be  taken 
in  payment.^"  The  retention  of  notes  for  several  years  may,  however,  raise  a 
presumption  that  they  were  accepted  as  payment.*^ 

c.  Cheeks.  Ordinarily  the  delivery  of  the  check  of  the  debtor,^  or  of  a  third 
person,^'-*  will  not  be  presumed  to  have  been  accepted  as  absolute  payment,  but  the 
presumption  is  that  it  was  accepted  merely  as  a  conditional  payment.  But  where 
the  debtor  draws  a  check  in  favor  of  his  creditor  and  the  latter  receives  the  money 
thereon,  it  is  presumed  that  it  was  in  payment  of  tlie  existing  debt  due  from  the 
debtor  to  the  creditor.^" 

d.  Conclusiveness  and  Rebuttal  Thereof.  Any  presumption  which  may  exist 
that  the  delivery  of  a  bill,  note,  or  check,  whether  of  the  debtor  or  a  third  person, 
is  accepted  as  absolute  payment,  may  be  rebutted  by  evidence  showing  that  such 
was  not  the  intention  of  the  parties.^^    On  the  other  hand,  the  presumption  exist- 


See  39  Cent.  Dig.  tit.  "Payment,"  §  190. 
See  also  supra,  111,  A,  2 ;  VI,  C,  2. 

But  see  Hills  v.  Parker,  14  L.  T.  Rep.  N.  S. 
107. 

Generally  the  fact  that  a  note  is  unsecured 
raises  a  strong  presumption  against  the 
claim'  that  it  was  given  in  full  satisfaction 
of  a  secured  indebtedness.  Savings,  etc.,  Soc. 
V.  Burnett,  106  Cal.  614,  39  Pac.  922. 

85.  Malpas  v.  Lowenstine,  46  Ark.  552; 
Devlin  v.  Chamblin,  6  Minn.  468;  Smith  v. 
Applegate,  1  Daly  (N.  Y.)  91;  Finlay  v. 
Heyward,  34  Misc.  (N.  Y.)  818,  69  N.  Y. 
Suppl.  648  [reversed  on  other  grounds  in  35 
Misc.  266,  71  N.  Y.  Suppl.  779];  Darnall 
V.  Morehouse,  36  How.  Pr.  (N.  Y.)  511 
[reversed  on  other  grounds  in  45  N.  Y.  64]  ; 
Hunter  v.  Moul,  98  Pa.  St.  13,  42  Am. 
Eep.  610;  League  v.  Waring,  85  Pa.  St.  244; 
Nace  V.  Hartman,  3  Pa.  Super.  Ct.  203. 
See  also  supra,  III,  A,  2,  a.  But  see  Crum- 
baugh  V.  Kugler,  3  Ohio  St.  544,  holding 
that  where  a  debtor  conveys  lands  in  con- 
sideration of  his  grantee's  assumption  of  cer- 
tain debts,  and  the  creditors  thereafter  take 
the  grantee's  notes,  surrendering  the  debtor's, 
the  presumption  arises  from  such  surrender 
that  the  grantee's  notes  M'ere  taken  in  pay- 
ment of  the  debtor's  obligation.  Contra, 
American  Malting  Co.  v.  Souther  Brewing 
Co.,  194  Mass.  89,  80  N.  E.  520. 

86.  Shaw  V.  Republic  L.  Ins.  Co.,  69  N.  Y. 
280;  McLean  v.  (Jriot,  118  N.  Y.  App.  Div. 
100,  103  N.  Y.  Suppl.  129;  Kirkham  Bank 
of  Ainericn,  20  N.  Y.  App.  Div.  110,  49  N.  Y. 
Supjil.  767  [ufTirmcd  in  105  N.  Y.  132,  58 
N.  K.  75:5,  80  Am.  St.  Rep.  714]  ;  Manning  v. 
Lyon,  70  Ilun  (N.  Y.)  345,  24  N.  Y.  Suppl. 
205;  Torry>j;.  Iladlcy,  27  Barb.  (N.  Y.)  192; 
Noel  f.  Murray,  1  Duer  (N.  Y.)  385  [af- 
firmed in  13  N.  Y.  107]  ;  Vaclieron  v.  ilikle- 
))rarit,  39  Misc.  (N.  Y.j  01,  78  N.  Y.  Suppl. 
771;  liliiiM  r.  Siidofskv,  80  N.  Y.  Suppl.  22; 
Clialloiicr  V.  B(iyiii(r|;,,„,  h3  Wis.  399,  5^ 
N.  W.  094.  See  uIho  supra,  TTl,  A,  2,  c. 
<;<,)ilra,  Willi ncy  r.  (Join,  20  N.  IT.  351. 

87.  Hiipgood  "I'low  Co.  r.  Miii  liii,  10  Ncbr. 
27,  19  N.  VV.  512. 

Note  of  in.Holvent  person. —  Wlicro  a  crod- 
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itor  takes,  as  collateral  security  for  his  debt, 
the  note  of  an  insolvent  person,  the  retention 
thereof,  for  however  long  a  period,  will  not 
authorize  the  inference  of  payment  of  the 
original  debt.  Powell  v.  Henry,  27  Ala. 
012. 

88.  Baird  v.  Spence,  8  Misc.  (N.  Y.)  535, 
28  N.  Y.  Suppl.  774  [affirmed  in  10  Misc.  772, 
31  N.  Y.  Suppl.  1125];  Springfield  v.  Green, 
7  Baxt.  (Tenn.)  301.  But  see  Beatty  v.  Le- 
high Valley  R.  Co.,  134  Pa.  St.  294,  19  Atl. 
745;  Thompson  v.  Pitman,  1  F.  &  F.  339. 
Compare  Boyd  i'.  Daily,  85  N.  Y.  App.  Div. 
581,  83  N.  Y.  Suppl.  539  [affirmed  in  176 
N.  Y.  556,  68  N.  E.  1114]. 

The  retention  of  a  check  and  failure  to 
give  notice  of  its  dishonor  does  not  raise  a 
presumption  that  the  check  was  received  as 
an  absolute  payment.  Holmes  v.  Briggs,  131 
Pa.  St.  233,  18  Atl.  928,  17  Am.  St.  Rep. 
804. 

89.  Mclntyre  v.  Kennedy,  29  Pa.  St.  448. 

90.  Masser  v.  Bowen,  29  Pa.  St.  128,  72 
Am.  Dec.  619. 

Ql.  Arkansas. —  Camp  v.  Gullett,  7  Ark. 
524. 

Indiana. —  Keck  v.  State,  12  Ind.  App.  119, 
39  N.  E.  899. 

Maine. —  Parkhurst  v.  Jackson,  36  INIe. 
404;  Shumway  v.  Roed,  34  Me.  500,  56  Am. 
Dec.  679;  Variier  v.  Nobleborough,  2  Me.  121, 
11  Am.  Dec.  48. 

Massachusetts. —  Paddock,  etc.,  Co.  r.  Sim- 
mons, 186  Mass.  152,  71  N.  E.  298;  Green  r. 
Russell,  132  Mass.  536;  Parham  Sewing 
Mach.  Co.  V.  Brock,  113  Mass.  194;  Applcton 
V.  Parker,  15  Gray  173;  Molledge  v.  Boston 
Iron  Co.,  5  Cush.  IsS,  51  Am.  Dec.  59;  Butts 
r.  Dean,  2  Mote.  76,  35  Am.  Dec.  389;  Wood 
r.  Bodwoll,  12  Pick.  208;  Jones  r.  Kennedy, 
11  Pick.  125;  Rood  v.  Upton,  10  Pick.  522, 
20  Am.  Dec.  545 ;  Maneely  v.  McGee,  6  Mass. 
143,  4  Am.  Dec.  105. 

New  YorJc. —  Torroy  v.  TTodley,  27  Barb. 
192. 

Pennsylvania. —  Van  Hangen  Sunp  Mfg. 
Oo.'h  vAiiic^,  a  Pa.  Co.  Ct.  SI. 

Wvoiiiiiiii. —  Tvowis  V.  l^liigbniil,  II  VVvo. 
128,  82  Viu:  809,  2  L.  R.  A.  N.  S.  101. 
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in^  in  most  of  tlie  states  that  a  bill,  note,  or  check  is  not  accepted  as  payment  is 
rebuttable.^^ 

3.  Application  of  Payments.'^  Generally  there  is  no  presumption  that  a  pay- 
ment was  applied  to  the  particular  obligation  in  suit.''''  It  has  been  held  that  it 
will  be  presnmed  that  a  payment  was  applied  npon  a  demand  admitted  rather 
than  on  one  in  dispute  to  principal  rather  than  interest  on  an  interest-bearing 
demand  rather  than  on  one  not  bearing  interest;^''  on  an  unsecured  rather  than  a 
secured  debt;^^  to  the  weaker  of  two  secui-ed  claims;^'  on  account  of  the  mort- 
ga£!;e  debt  rather  than  on  another  debt ; '  to  an  existing  debt  rather  than  to  one 
for  which  the  debtor  holds  a  receipt  ;^  and  to  the  oldest  items  of  an  account  due 
at  the  time  of  payment.^  Where  there  is  only  one  indebtedness,  it  will  be  pre- 
sumed that  payments  were  made  to  apply  thereon.*  Where  the  payment  exceeds 
the  amount  due  for  legal  sales  and  the  indebtedness  is  partly  for  legal  and  partly 
for  illegal  sales,  it  will  not  be  presumed  that  the  payments  were  made  in  advance 
to  be  applied  on  future  legal  sales.^  Application  by  the  creditor  on  his  books 
does  not  raise  the  presumption  that  the  debtor  so  applied  the  payment  where  the 
latter  had  no  access  to  the  books  and  no  knowledge  of  the  application.^  Failure 
of  a  creditor  to  indorse  payments  on  a  note  has  been  held  to  justify  the  presump- 
tion that  it  was  understood  that  such  payments  were  intended  to  be  applied  on 
other  indebtedness.'''  It  will  not  be  presumed  that  a  payment  was  intended  to  be 
applied  on  a  debt  not  due,^  nor  that  money  of  the  principal  drawn  fi'om  a  bank 
by  his  agent  was  applied  by  the  agent  to  any  particular  indebtedness,^  nor,  where 
a  creditor  appropriates  a  payment  to  a  particular  debt,  that  the  debtor  directed 
the  application  to  another  debt.^° 

4.  Lapse  OF  Time  —  a.  In  General.  Independently  of  statute,  a  presumption 
of  payment  may  arise  merely  from  the  lapse  of  time.^^    Payment  may  be  pre- 


Unitcd  States. —  Hudson  V.  Bradley,  12 
Fed.  Cas.  No.  G,833,  2  Cliff.  130;  Palmer  v. 
Elliott,  18  Fed.  Cas.  No.  10,690,  1  Cliff.  63. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  194. 

Compare  Gookin  v.  Eichardson,  11  Ala. 
889,  46  Am.  Dec.  232. 

92.  Mechanics'  Nat.  Bank  v.  Kielkopf,  22 
Pa.  Super.  Ct.  128. 

93.  See.  generally,  supra,  VI. 

94.  Eobison  v.  Bailey,  113  111.  App.  123. 
But  see  Masser  v.  Bowen,  29  Pa.  St.  128,  72 
Am.  Dee.  619. 

95.  Perot  v.  Cooper,  17  Colo.  80,  28  Pac. 
391,  31  Am.  St.  Rep.  258. 

96.  See  Kissam  v.  Burrall,  Kirby  (Conn.) 
326. 

97.  Perot  v.  Copper,  17  Colo.  80,  28  Pac. 
391,  31  Am.  St.  Rep.  258. 

98.  Hare  v.  Stegall,  60  111.  380. 

99.  Ayers  v.  Staley,  (N.  J.  Ch.  1889)  18 
Atl.  1046. 

1.  Tharp  v.  Feltz,  6  B.  Mon.  (Ky.)  6. 

2.  Chapman  v.  Smoot,  66  Md.  8,  5  Atl. 
462. 

3.  Dulles  V.  De  Forest,  19  Conn.  190  (hold- 
ing, however,  that  evidence  of  a  different  in- 
tention will  rebut  the  presumption)  ;  Ban- 
croft V.  Holton,  59  N.  H.  141;  Hurd  v.  Wing, 
93  N.  Y.  App.  Div.  62,  86  N.  Y.  Suppl.  907. 
See  also  Janney  v.  Stephen,  2  Patt.  &  H. 
(Va.)  11. 

Rebuttal  of  presumption. —  The  presump- 
tion that  payments  made  on  an  account  cur- 
rent are  to  be  applied  in  discharge  of  the 
earliest  items  in  the  account  is  not  rebutted 
by  the  fact  that  those  items  are  for  goods 


sold  on  condition  that  they  shall  not  become 
the  property  of  the  purchaser  till  paid  for, 
although  a  memorandum  of  the  condition  is 
entered  by  the  seller  in  his  books  containing 
the  account.  Crompton  v.  Pratt,  105  Mass. 
255. 

Items  accruing  during  infancy  of  debtor. — 
Thurlow  V.  Gilmore,  40  Me.  378. 

4.  Frick  v.  School  Trustees,  99  111.  167; 
Harvey  v.  Quick,  9  Ind.  258. 

5.  Hall  f.  Clement,  41  N.  H.  166. 

6.  Richmond  Second  Nat.  Bank  v.  Fitz- 
patrick,  111  Ky.  228,  63  S.  W.  459,  23  Ky. 
L.  Rep.  610,  62  L.  R.  A.  699. 

7.  Munson  v.  Plummer,  54  Iowa  758,  7 
N.  W.  95;  Wells  v.  Ayers,  84  Va.  341,  5  S.  E. 
21. 

8.  Pargoud  v.  Amberson,  10  La.  352. 

9.  Ward  V.  Andrews,  10  Heisk.  (Tenn.) 
116. 

10.  Powers  v.  McKnight,  (Tex.  Civ.  App. 
1903)  73  S.  W.  549. 

11.  loica. —  Manning  v.  Meredith,  69  Iowa 
430,  29  N.  W.  336. 

Louisiana. —  Kuhn  v.  Bercher,  114  La.  602, 
38  So.  468;  Wells  v.  Compton,  3  La.  164; 
Peytavin  v.  Maurin,  2  La.  480. 

Neio  York. —  Rosenstock  r.  Dessar,  109 
N.  Y.  App.  Div.  10,  95  N.  Y.  Suppl.  1064; 
Matter  of  Lewis,  36  Misc.  741,  74  N.  Y. 
Suppl.  469,  payment  by  guardian  to  ward. 
■See  Newcombe  v.  Fox,  1  N.  Y.  App.  Div. 
389,  37  N.  Y.  Suppl.  294  [affirmed  in  154 
N.  Y.  754,  49  N.  E.  1101]. 

Pennsylvania. — Durdon  f.  Gaskill,  2  Yeates 
268. 
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sumed,  altlioug-li  the  claim  is  not  barred  by  limitations,'*  and  a  statute  providing 
for  the  limitation  of  actions  does  not  abrogate  the  connnon-law  presiunpliou.'* 
Tliis  presamption  of  payment,  however,  while  available  to  a  defendant  as  a  shield, 
cannot  be  used  as  a  sword  for  affirmative  aggressive  actions,^''  nor  can  it  be  relied 
on  by  third  persons.'^  So  such  presumption,  when  tlie  statute  of  limitations  has  not 
run,  is  one  of  fact  and  not  of  law,'"  and  is  not  a  bar  to  tlie  action  but  is  merely  a 
rule  of  evidence  affecting  tlie  burden  of  proof."  In  some  of  the  states  this 
common-law  presumption  has  been  reiterated  by  statute,  or  a  different  time 
prescribed  the  lapse  of  which  raises  a  presumption  of  payment.'^ 

b.  Length  of  Time  —  (i)  In  General.  Where  there  is  no  statute  making 
the  lapse  of  a  less  time  raise  a  pi'esumption  of  payment,'^  no  presumption  of  pay- 
ment arises  merely  from  a  lapse  of  time  which  is  short  of  twenty  years,^  nor 


Texas. —  Duncan  v.  Eawls,  16  Tex.  478. 
Vermont.— 'E.vs^ris  v.  Nason,  11  Vt.  122. 
See  39  Cent.  Dig.  tit.  "  Payment,"  §  176 
ei  seq. 

Compare  Betts  v.  Van  Dyke,  40  N.  J.  Eq. 
149. 

Presumption  exists  against  the  government 

the  same  as  it  does  against  an  individual. 
In  re  Ash,  202  Pa.  St.  422,  51  Atl.  1030,  90 
Am.  St.  Rep.  658.  Contra,  U.  S.  v.  Williams, 
28  Fed.  Cas.  No.  16,721,  5  McLean  133,  28 
Fed.  Cas.  No.  16,720,  4  McLean  567. 

Several  ohligors. —  Where  the  presumption 
arises  in  favor  of  one  of  several  obligors,  it 
inures  to  the  benefit  of  all.  Pearsall  v.  Hous- 
ton, 48  N.  C.  346. 

Failure  to  reduce  wife's  choses  in  action. — 
No  presumption  of  payment  arises  from  the 
mere  neglect  of  a  husband  to  reduce  his  wife's 
Glioses  in  action  to  his  possession  for  tlie 
lanse  of  time  ordinarily  sufficient  to  create 
a  presumption  of  payment.  Cartmell  v.  Per- 
kins, 2  Del.  Ch.  102. 

The  presumption  is  weaker  than  the  pre- 
sumption of  innocence. —  Potter  v.  Titcomb, 
7  Me.  302. 

12.  Patterson  i:  Phillips,  18  Fed.  Cas.  No. 
10,829a,  Hempst.  69. 

Barred  claim. — Where  the  statute  of  limita- 
tion bars  a  recovery  in  a  shorter  time  than 
twenty  years,  it  would  seem  that  no  neces- 
sity exists  for  relying  upon  the  presumption 
of  payment  from  lapse  of  time.  Spruill  v. 
Davenport,  27  N.  C.  663. 

13.  Carr  t.  Dings,  54  Mo.  95;  Hale  v. 
Pack,  10  W.  Va.  145;  Sanderson  (;.  Olmsted, 
2  I'inn.  (Wis.)  224,  1  Chandl.  190. 

14.  Morey  v.  Farmers'  L.  &  T.  Co.,  14 
N.  Y.  302; 'Outlaw  v.  Garner,  139  N.  C.  190, 
51  H.  E.  925. 

15.  Emory  v.  Kcighan,  88  111.  482;  Out- 
law (Earner,  139  N.  C.  190,  51  S.  E.  925; 
Ai)i)lc;ton  r.  E(lson,  8  Vt.  239.  See  also  (Jlo/.en 
V.  llaskins,  23  K.  1.  601,  51  Atl.  219.  But 
Bfe  Van  I.oon  v.  Smith,  103  Pa.  St.  238. 

Not  like  actual  payment. —  A  presuniption 
of  iiayiiiciit  in  not  lik(!  an  actual  jiayiiiciit 
wliicii  HalislicH  tli(^  debt  an  lo  all  the  debtors, 
l)iit  it  ()[)('rat('H  as  a  payment  only  in  favor 
of  Die  [)arty  cnlillcil  to  tho  benefit  of  the 
prcHimiption.  Nrw  ^'ork  L.  Ins.,  etc.,  Co.  1>, 
Covert,  29  Barb.  (N.  Y. )  '135  \rrvrrsrd  on 
oilier  groiindH  in  3  Al)b.  Dee.  350,  3  Ti'anHcr. 
A(,|,.  2),  6  Abb.  I'r.  N.  S.  151  |. 
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16.  Eosenstock  v.  Dessar,  85  N.  Y.  App. 
Div.  501,  83  N.  Y.  Suppl.  334  [reversing 
on  other  grounds  33  Misc.  419,  67  N.  Y. 
Suppl.  657];  McQueen  v.  Fletcher,  4  Eich. 
Eq.  (S.  C.)  152;  Graves  t;..  Weeks,  19  Vt. 
178.    See  also  infra,  \  i,  G,  2,  b. 

17.  See  infra,  VII,  D,  4,  e,  (i). 

18.  See  the  statutes  of  the  several  states. 
In  New  York  the  statute  relative  to  the 

presumption  of  payment  from  the  lapse  of 
time  in  actions  on  "  sealed  instruments  for 
the  payment  of  money "  applies  to  sealed 
articles  of  agreement  for  the  sale  and  pur- 
chase of  land.  Morey  v.  Farmers'  L.  &  T. 
Co.,  18  Barb.  401  [reversed  on  other  grounds 
in  14  N.  Y.  302]. 

19.  See  the  statutes  of  the  several  states. 
In  North  Carolina  an  early  statute  made 

the  lapse  of  ten  years  a  presumption  of  pay- 
ment. This  statute  was  held  to  apply  to 
simple  contracts  as  well  as  to  sealed  instru- 
ments. But  under  such  statute  the  ten  years 
did  not  commence  to  run  until  the  cause  of 
action  accrued.  Spruill  v.  Davenport,  27 
N.  C.  663.  Such  statute,  however,  lias  been 
repealed.  Boone  -v.  Peebles,  126  N.  C.  824, 
36  S.  E.  193. 

20.  Alahnma. — ■  Girard  v.  Futterer,  84  Ala. 
323,  4  So.  292. 

Indiana. —  Swatts  v.  Bowen,  141  Ind.  322, 
40  N.  E.  1057;  Dodds  V.  Dodds,  57  Ind.  293. 

/orc-a.— Walker  v.  Russell,  73  Iowa  340,  33 
N.  W.  443;  Nash  v.  Gibson,  16  Iowa  305; 
Forsyth  v.  Ripley,  2  Greene  181. 

Kentucky. —  Stockton  v.  Johnson,  6  B. 
Mon.  408. 

Missouri. —  West  Brison,  99  Mo.  684,  13 
S.  W.  95. 

Islew  Jersey. —  Snediker  v.  Everinghani,  27 
N.  J.  L.  143. 

'New  York. —  Clark  v.  Bogardus,  2  Edw. 
387. 

Norlh  Carolina. —  Lenox  v.  Greene,  4  N.  C. 
261. 

Pennsylvania. —  Rogers  v.  Burns,  27  Pa. 
St.  525;  Diamond  v.  Tobias,  12  Pa.  St.  312; 
King  r.  Coulter,  2  Grant  77;  Bolt/.  ('.  Bull- 
iiiaii,  1  ^■^'ales  584;  Shilling  r.  Boidler,  2 
Woodw.  160. 

t^oulli  Carolinn. —  Sniillipcier  r.  Inon,  4 
Rich.  2(K!,  53  Am.  Dec.  732. 

)-p,-„KMi/.— l^'k'IcluM-  r.  FletcluM',  72  Vt. 
268,  A7  Atl.  777;  ]\Iattocka  v.  Bellamy,  8 
\t.  46;!. 
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from  any  lapse  of  time  whicli  is  short  of  that  prescribed  by  the  statute  of 
Umitatioiis.^^ 

(ii)  Twenty  Years.  Tlie  law  raises  a  presumptiou  of  payment  of  a  claim, 
irrespective  of  the  statute  of  limitations,  after  the  lapse  of  twenty  years,  which  is 
conclusive  unless  rebutted  by  distinct  proof.^^ 


Virginia. —  Erskine  v.  North,  14  Gratt.  GO. 

West  Virginia. —  Calwell  v.  Prindle,  19 
W.  Va.  604;  Sadler  v.  Kennedy,  11  W.  Va. 
1S7. 

See  39  Cent.  Dig-,  tit.  "Payment,"  §  178. 

Sixteen  years. —  In  Tennessee  it  is  held 
that  payment  will  be  presumed  from  the 
lapse  of  sixteen  years.  Kilpatrick  v.  Bra- 
shear,  10  Heisk.  "(Tenn.)  372;  Thompson  v. 
Thompson,  2  Head  (Tenn.)  405;  Anderson 
V.  Settle,  5  Sneed  (Tenn.)  202;  Atkinson  r. 
Dance,  9  Yerg.  (Tenn.)  424,  30  Am.  Dec. 
422.  And  it  is  also  held  in  an  early  case, 
by  a  federal  court,  that  it  is  well  settled  that 
a  presumption  of  payment  arises  after  six- 
teen years  and  a  conclusive  presumption 
after  the  lapse  of  twenty  years.  Didlake  v. 
Eobb,  7  Fed.  Cas.  No.  3,899,  1  Woods  680. 
However,  tliis  federal  case  is  supported  by 
no  otlier  cases  except  those  in  Tennessee,  and 
the  statement  of  the  court  that  "  it  is  well 
settled  "  seems  to  be  a  mistake. 

Cases  not  within  statutes  of  limitations. — 
The  lapse  of  twenty  years  is  necessary  to 
raise  a  presumption  of  payment  in  a  case 
not  coming  witliin  any  of  the  statutes  of 
limitations.  -Sparhawk  v.  Buell,  9  Vt.  41. 

Shortening  of  statute  of  limitations. —  The 
fact  that  the  time  in  which  a  right  of  entry 
on  land  is  barred  has  been  reduced  by  statute 
to  less  than  twenty  years  does  not  reduce 
the  time  in  which  a  presumption  of  pay- 
ment arises.    Criss  v.  Criss,  28  W.  Va.  388. 

21.  Georgia. —  Thomas  v.  Hunnicutt,  54 
Ga.  337. 

Illinois. — -Aultman  v.  Connor,  25  111.  App. 
654. 

Iowa. —  Hendricks  v.  Wallis,  7  Iowa  224. 

Michigan. —  Smith's  Appeal,  52  Mich.  415, 
18  N.  W.  195. 

Vermont. —  Grafton  Bank  v.  Doe,  19  Vt. 
463,  47  Am.  Dec.  697. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  178. 

Where  the  statutory  bar  is  less  than 
twenty  years,  the  presumption  of  payment 
from  lapse  of  time  arises  at  the  expiration 
of  the  statutory  bar.  Jackson  -v.  Sackett,  7 
Wend.  (N.  Y.)'94. 

22.  Alahama. —  Semple  Glenn,  91  Ala. 
245,  6  So.  46,  9  So.  265,  24  Am.  St.  Rep. 
894;  Solomon  Solomon,  83  Ala.  394,  3  So. 
679. 

California. —  Gage  v.  Downey,  79  Cal.  140, 
21  Pac.  527,  855. 

Connecticut. —  Boardman  v.  De  Forest,  5 
Conn.  1. 

Delaware. — -De  Ford  v.  Green,  1  Marv. 
316,  40  Atl.  1120. 

Illinois. —  McCormick  v.  Evans,  33  111.  327; 
Luther  v.  Crawford,  116  111.  App.  351  \_af- 
■jirmed  in  213  111.  596,  73  N.  E.  430]. 

Indiana. —  O'Brien  V.  Holland,  3  Blackf. 
490. 


Kansas. —  Courtney  v.  Staudenmeyer,  56 
Kan.  392,  43  Pac.  758,  54  Am.  St.  Rep.  592. 

Kentucky. —  Doty  v.  Jameson,  93  S.  W. 
638,  29  Ky.  L.  Rep.  507. 

il ississippL—  Stark  v.  Gildart,  5  How.  606. 

Missouri.— Smith  v.  Benton,  15  Mo.  371. 

New  Hampsliire. —  Roberts  v.  Dover,  72 
N.  H.  147,  55  Atl.  895;  Clark  v.  Clement, 
33  N.  H.  563. 

New  Jersey. —  Magee  v.  Bradley,  54  N.  J. 
Eq.  326,  35  Atl.  103;  Ward  v.  G'reinlds,  (Ch. 
1887)  10  Atl.  374;  Downs  -v.  Sooy,  28  N.  J. 
Eq.  55;  Peacock  v.  Black,  4  N.  J.  Eq.  61 
[affirmed  in  5  N.  J.  Eq.  535]. 

A'eiy  York. —  Bean  v.  Tonnele,  94  N.  Y. 
381,  46  Am.  Rep.  153;  Lyon  v.  Odell,  65  N.  Y. 
28;  Berger  v.  Waldbaum,  110  N.  Y.  App. 
Div.  915,  96  N.  Y.  Suppl.  1114  [affirming  46 
Misc.  4,  93  N.  Y.  Suppl.  352] ;  Rosenstock 
V.  Dessar,  109  N.  Y.  App.  Div.  10,  95  N.  Y. 
Suppl.  1064;  Lyon  v.  Adde,  63  Barb.  89; 
Rosenstock  v.  Dessar,  33  Misc.  419,  67  N.  Y. 
Suppl.  657  [reversed  on  other  grounds  in  85 
N.  Y.  App.  Div.  501,  83  N.  Y.  SuppL  334]; 
Owen  V.  Calhoun,  8  N.  Y.  Suppl.  447 ;  Bailey 
V.  Jackson,  16  Johns.  210,  8  Am.  Dec.  309; 
Grant  v.  Duane,  9  Johns.  591;  Livingston  V. 
Livingston,  4  Johns.  Ch.  294. 

North  Carolina. —  Kerlee  v.  Corpening,  97 
N.  C.  330,  2  S.  E.  664;  Graham  v.  Davidson, 
22  N.  C.  155;  Ridley  v.  Thorpe,  3  N.  C. 
343. 

Pennsylvania. — -Smith's  Estate,  152  Pa. 
St.  102,  25  Atl.  315;  Peters'  Appeal,  106  Pa. 
St.  340;  Bentley's  Appeal,  99  Pa.  St.  500; 
Brock  V.  Savage,  31  Pa.  St.  410;  Morrison 
v.  Funk,  23  Pa.  St.  421;  Shepherd's  Appeal, 
2  Grant  402;  Okeson's  Appeal,  2  Grant  303. 
iSee  also  In  re  De  Haven,  215  Pa.  St.  549,  64 
Atl.  779. 

South  Carolina. —  Simms  V.  Kearse,  42 
S.  C.  43,  20  S.  E.  19;  Kinard  v.  Baird,  20 
S.  C.  377;  Smithpeter  v.  Ison,  4  Rich.  203, 
53  Am.  Dec.  732;  Levy  v.  Hampton,  1 
MoCord  145;  Haskell  v.  Keen,  2  Nott  &  M. 
160;  Weatherford  v.  Tate,  2  Strobh.  Eq.  27. 

Texas.—  Foot  v.  Silliman,  77  Tex.  268,  13 
S.  W.  1032;  State  v.  Sais,  60  Tex.  87;  Owen 
V.  New  York,  etc..  Land  Co.,  11  Tex.  Civ. 
App.  284,  32  S.  W.  189. 

Vermont. —  Tudor  v.  Taylor,  26  Vt.  444. 

Virginia. —  Doyle  v.  Beasley,  99  Va.  428, 
39  S.  E.  152;  White  v.  Offield.  90  Va.  336, 
18  S.  E.  436;  King  v.  King,  90  Va.  177,  17 
S.  E.  894;  Scott  Isaacs,  85  Va.  712,  8 
S.  E.  678;  Robertson  v.  Read,  17  Gratt.  544. 

West  Virginia. —  Seymour  r.  Alkire,  47 
W.  Va.  302,  34  S.  E.  953;  Burbridge  v.  Sad- 
ler, 46  W.  Va.  39,  32  S.  E.  1028. 

United  States. —  Dunlop  v.  Ball,  2  Cranch 
180,  2  L.  ed.  246;  Didlake  v.  Robb,  7  Fed. 
Cas.  No.  3,899,  1  Woods  680;  Goldhawk  v. 
Duane,  10  Fed.  Cas.  No.  5,511,  2  Wash.  323; 
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(ill)  Lesh  Than  Twenty  Years.  While  tliere  is  no  presumption  of  payment 
from  tlie  mere  fact  of  lapse  of  time  less  than  twenty  years/-''  payment  may  Vje 
presumed  from  lapse  of  time  less  than  twenty  years  where  there  are  other  circum- 
stances tending  to  show  payment.^    The  lapse  of  time  may  be  decisive  in  connec- 


Miller  f.  Evans,  17  Fed.  Cas.  No.  9,509,  2 
Cranch  C.  C.  72 ;  Martin  v.  U.  S.,  28  Ct.  CI. 
137. 

England. —  Gratwiek  v.  Simpson,  2  Atk. 
144,  26  Eng.  Reprint  491;  Carpenter  v. 
Tucker,  1  Cli.  Rep.  78,  21  Eng.  E«print  512; 
Leman  v.  Newnham,  1  Ves.  51,  27  Eng.  Re- 
print 884. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  179. 

Reason  for  presumption. — Tlie  presumption 
lias  been  said  to  stand  upon  clear  principle, 
built  upon  reason,  tlie  nature  and  character 
of  man,  and  the  result  of  human  experience. 
It  resolves  itself  into  this,  that  every  person, 
individual  and  corporate,  will  naturally  pos- 
sess and  enjoy  vs^hat  belongs  to  him.  Grant- 
ham V.  Canaan,  38  N.  H.  268. 

Trustees. —  The  legal  presumption  of  pay- 
ment after  twenty  years  extends  to  trustees 
as  well  as  to  others.  Coates'  Estate,  2  Pars. 
Eq.  Cas.  (Pa.)  258;  Ingraham  v.  Cox,  1  Pa. 
L.  J.  Rep.  464.  But  see  Williams  v.  Williams, 
82  Wis..  393,  52  N.  W.  429,  holding  that  no 
presumption  of  payment  of  a  legacy  which  is 
a  charge  on  land  arises  from  the  lapse  of 
twenty  j^ears. 

The  presumption  is  no  weaker  when  the 
suit  is  brought  against  the  administrator 
than  when  against  the  debtor  in  his  lifetime. 
Gaines  v.  Miller,  111  U.  S.  395,  3  S.  Ct.  426, 
28  L.  ed.  466. 

Thirty  years  does  not  necessarily  extin- 
guish all  debts.  Gravier  v.  Gravier,  2  La. 
457. 

Payment  of  lien. —  There  is  a  presumption 
of  law  that  a  lien  of  indefinite  duration, 
that  is,  that  of  a  contractor  for  the  con- 
struction of  a  railroad,  has  been  paid  after 
the  lapse  of  more  than  twenty  years.  Hayes' 
Appeal,  113  Pa.  St.  380,  6  Atl.  144. 

Effect  of  judgment  on  claim. —  Where  land 
of  a  decedent  was  sold  to  pay  a  debt  wliicli 
was  more  tlian  twenty  years  old  at  tlie  time 
of  sale,  but  which  had  been  reduced  to  judg- 
ment against  the  executor  before  the  expira- 
tion of  the  twenty  years,  the  debt  was  not 
presumed  to  be  paid.  Shaw  v.  Barltsdale,  25 
S.  C.  204. 

Where  the  debtor  expressly  alleges  non- 
payment, there  is  no  presumption  of  pay- 
ment from  tlie  lapse  of  moi-e  than  twenty 
years.  Delano  v.  Smith,  142  Mass.  490,  8 
N.  E.  C44. 

?3.  Sen  supra,  VTI,  D,  4,  b,  (i). 

24.  Aldharna. —  I'hillips  v.  Adams,  78  Ala. 
225;  Tonoy  v.  Moore,  4  Stew.  &  P.  347. 

Connrclicvt. —  i'erkins  V.  Kent,  1  Root  312. 

Florida. —  Buckmaater  v.  Kelley,  15  Fla. 
180. 

(Jcarr/ia. —  Milk'dgo  v.  Gardner,  33  Ga.  397. 

hidinna. —  Long  r.  Straus,  ]24  Ind.  SI,  21: 
N.  K.  061;  Gnriiicr  v.  Ilcnncr,  51  liul.  372. 

KanaoH. —  Love  v.  l.ovc,  72  Kan.  05H,  83 
Pac.  201. 
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Kentucky. —  Shields  v.  Pringle,  2  Bibb  387. 

Louisiana. —  Wooten  v.  Harrison,  9  La. 
Ann.  234;  Davenport  v.  Labauve,  5  La.  Ann. 
140;  Goddard  v.  L'rquhart,  6  La.  659;  De- 
naule  v.  Nunez,  0  La.  27 ;  Peytavin  v. 
Maurin,  2  La.  480. 

Massachusetts. —  Inches  v.  Leonard,  12 
Mass.  379. 

Missouri. —  W'est  v.  Brison,  99  Mo.  684,  13 
S.  W.  95;  Baker  v.  Stonebraker,  36  Mo.  338. 

New  Hampshire. —  Gould  v.  White,  26 
N.  H.  178. 

New  Jersey. —  Eckel  v.  Eckel,  49  N.  J.  Eq. 
587,  27  Atl.  433. 

Neio  York. —  Sheldon  v.  Heaton,  22  N.  Y. 
App.  Div.  308,  47  N.  Y.  Suppl.  1124. 

Pennsi/lvania. —  Briggs'  Appeal,  93  Pa.  St. 
485;  Diamond  v.  Tobias,  12  Pa.  St.  312; 
Sailor  v.  Hertzog,  4  Whart.  259;  Kohler's 
Estate,  18  Pa.  Co.  Ct.  184. 

South  Carolina. —  Miller  v.  Cramer,  48 
S.  C.  282,  26  S.  E.  657 ;  Bradley  v.  Jennings, 
15  Rich.  34;  Blake  v.  Quash,  3  McCord  340; 
Barnwell  v.  Barnwell,  2  Hill  Eq.  228;  Wil- 
liams V.  Sims,  1  Rich.  Eq.  53. 

Virginia. —  Cheatham  v.  Aistrop,  97  Va. 
457,  34  S.  E.  57;  Tunstall  v.  Withers.  86 
Va.  892,  11  S  E.  565;  Ross  v.  Darby,  4  Munf. 
428. 

West  Virginia. —  Calwell  v.  Prindle,  19 
W.  Va.  604;  Sadler  v.  Kennedy,  11  W.  Va. 
187. 

United  States. —  Jones  v.  Wilkey,  78  Fed. 
532;  Denniston  v.  McKeen,  7  Fed.  Cas.  No. 
3,803,  2  McLean  253;  Goldhawk  v.  Duane,  10 
Fed.  Cas.  No.  5,511,  2  Wash.  323;  Miller  v. 
Evans,  17  Fed.  Cas.  No.  9,569,  2  Cranch  C.  C. 
72. 

England. — •  Lacon  v.  Briggs,  3  Atk.  105, 
26  Eng.  Reprint  864;  Hillary  v.  Waller,  12 
Ves.  Jr.  239,  33  Eng.  Reprint  92. 

Canada. —  Graves  v.  Dunfield,  28  N. 
Brunsw.  143. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  180. 

A  recital  in  a  deed  of  the  payment  of  pur- 
chase-money will  raise  the  presumption  of 
actual  payment  after  a  great  lapse  of  time 
since  the  execution  of  the  deed  and  continu- 
ous possession  thereunder.  Janes  v.  Patter- 
son, 02  Ca.  527. 

Custom  not  to  give  receipts. — The  fact  that 
it  is  not  usual  for  domestics  to  give  recei))ts 
for  sums  paid  to  them,  in  connection  with 
tlie  lapse  of  three  years,  does  not  raise  a  pre- 
sumption of  payment,  under  an  agreement 
for  a  certain  sum  per  week,  to  be  paid 
weekly.  Snedikor  )'.  Evoringham,  27  N.  J.  L. 
143. 

Effect  of  death  of  witnesses. —  The  fact  of 
])aynu'iit  niiiy  li(>  inl'ovrcd  fvoni  lapse  of  tinio, 
acconipanicd  by  circMiiiistauces  strongly  t<'nd- 
ing  lo  negadve  the  idea  that  payment  lias 
not  been  made,  espppially  where  wilnesscs 
liavc  ilii'd  \vlii)M(>  U'sliiiiouy,  jirobably,  would 
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tion  witli  other  circumstances,  altliougli  those  circumstances  in  themselves  would 
not  establish  the  fact  of  payment.^^  Exactly  what  these  circumstances  may  be  is 
not  susceptible  of  definition.^''  The  presumption  strengthens  as  the  time 
approaches  twenty  years  and  the  circumstances  needed  to  establish  it  are  measured 
by  a  diminishing  scale.^^  Evidence  that  the  creditor  has  been  constantly  pressed 
for  money  while  the  debtor  was  abundantly  able  to  pay  is  sufficient,  in  connection 
with  the  lapse  of  less  than  twenty  years,  to  justify  the  presumption  of  payraent,^^ 
although  the  mere  fact  that  the  debtor  was  able  to  pay  is  not  of  itself  sufficient  to 
cause  the  presumption  to  arise  in  less  than  twenty  years.^^ 

e.  Indebtedness  to  Which  Rule  Applies.^"  The  presumption  of  payment  from 
lapse  of  time  applies  to  all  indebtedness,  however  evidenced,^^  whether  by  bond,^^ 
bill  or  note,^^  mortgage,^''  judgment,^^  or  otherwise.  It  also  applies  to  legacies  or 
other  claims  against  an  executor  or  administrator.^*^ 

d.  When  Time  Begins  to  Run.  A  presumption  of  payment  from  lapse  of  time 
arises  only  where  sufficient  time  has  elapsed  when  computed  from  the  time  the 
cause  of  action  accrued.^^ 

e.  Conclusiveness  and  Rebuttal  Thereof  —  (i)  In  General.  The  presump- 
tion of  payment  arising  from  lapse  of  time  is  not  conclusive  but  is  merely  a 
presumption  of  fact  which  is  rebuttable.^^    Its  efiect  is  merely  to  make  a  prima 


have  conclusively  proved  the  fact  of  payment. 
Barbour  t.  DuncansoUj  77  Va.  76. 

Failure   of   drawee  to   return   draft. —  A 

draft,  although  not  proved  to  have  been  paid, 
if  it  remain  a  long  time  in  tlie  drawee's 
hands,  and  is  not  shown  to  have  been  re- 
turned, will  be  presumed  to  have  been  satis- 
fied. Hunt  v.  Stephenson,  1  A.  K.  Marsh. 
(Ky.)  570. 

25.  Baker  v.  Towles,  11  La.  432;  Jackson 
V.  Sackett,  7  Wend.  (N.  Y.)  94. 

26.  Diamond  v.  Tobias,  12  Pa.  St.  312. 
Evidence  held  suflBcient  to  show  payment 

in  less  than  twenty  years  see  May  v.  Wilkin- 
son, 76  Ala.  543;  Jacobs  v.  State,  127  Ind. 
77,  26  N.  E.  675 ;  Russell  v.  Pedigo,  30  S.  W. 
393,  17  Ky.  L.  Eep.  68;  Sheldon  v.  Heaton, 
22  N.  Y.  App.  Div.  308,  47  N.  Y.  Suppl. 
1124;  U.  S.  Trust  Co.  v.  Stanton,  8  N.  Y. 
Suppl.  756;  Shaw  v.  Bowie^  3  Brev.  (S.  C.) 
409. 

Evidence  held  insufficient  to  show  payment 
in  less  than  twenty  years  see  McFaddeu  v. 
Wallace,  38  Cal.  51. 

Declarations  of  a  creditor,  made  to  the 
debtor,  to  the  effect  that  the  evidences  of 
indebtedness  should  have  been  delivered  up 
and  that  he  regarded  them  as  satisfied,  justi- 
fied the  court  in  submitting  to  the  jury  the 
presumption  of  payment  from  lapse  of  time 
of  a  period  of  less  than  twenty  years.  Brub- 
aker  v.  Tavlor,  76  Pa.  St.  83. 

27.  King  V.  Coulter,  2  Grant  (Pa.)  77. 

28.  Morrison  v.  Collins,  127  Pa.  St.  28,  17 
Atl.  753,  14  Am.  St.  Rep.  827.  See  also 
Phillips  r,.  Adams,  78  Ala.  225;  Belden  v. 
State,  103  N.  Y.  1,  8  N.  E.  363. 

29.  arorrison  v.  Collins,  127  Pa.  St.  28,  17 
Atl.  753,  14  Am.  St.  Eep.  827.  See  also 
Ryans  v.  Hospes,  167  Mo.  342,  67  S.  W.  285. 

30.  Ground-rent  see  Ground-Eents,  20  Cyc. 
1378. 

31.  See  cases  cited  infra,  this  note. 

A  recognizance  in  the  orphans'  court  is 
subject  to  the  legal  presumption  of  payment 


after  twenty  years  from  the  time  the  money 
due  is  payable.  Ankeny  c.  Penrose,  18  Pa. 
St.  190. 

Presumption    applies    to  non-negotiable 
notes. —  Daggett  v.  Tallman,  8  Conn.  168. 
Payment  of  taxes  see  Taxation. 

32.  See  Bonds,  5  Cyc.  844. 

33.  See  Commeecial  Paper,  8  Cyc.  246. 

34.  See  Mortgages,  27  Cyc.  1400. 

35.  See  Judgments,  23  Cyc.  1467. 

36.  See  Executors  and  Administrators, 
18  Cyc.  1020. 

Presumption  of  accounting  and  settlement 
by  executor  or  administrator  from  lapse  of 
time  see  Executors  and  Administrators,  18 
Cyc.  1122. 

37.  Sullivan  v.  Fosdick,  10  Hun  (N.  Y.) 
173;  Spruill  V.  Davenport,  27  N.  C.  663; 
Com.  V.  Wagren,  24  Wkly.  Notes  Cas.  (Pa.) 
171;  Smith  v.  Steen,  38  S.  C.  361,  16  S.  E. 
1003.  But  see  Eoberts  v.  Armstrong,  1  Bush 
(Kv.)  263,  89  Am.  Dec.  624;  Sheldon  v. 
Heaton,  22  N.  Y.  App.  Div.  308,  47  N.  Y. 
Suppl.  1124,  holding  that  it  is  not  error  to 
refuse  to  charge  "  that  the  interval  of  twenty 
years  (sufficient  to  raise  presumption  of  pay- 
ment ) ,  must  be  computed  from  the  time  the 
cause  of  action  accrued  [after  demand],  not 
from  the  time  the  contract  was  executed," 
where  ignoring  the  circumstance  that  de- 
fendant had  a  right  to  pay  without  demand. 

38.  Illinois. —  Luther  v.  Crawford,  116  III. 
App.  351  [affirmed  in  213  111.  596,  73  N.  E. 
430]. 

Kentucky. —  Helm  v.  Jones,  3  Dana  86. 

Maine. — ^  Knight  v.  McKinnev,  84  Me.  107, 
24  Atl.  744;  McLellan  v.  Crofton,  6  Me. 
307. 

Massachusetts. —  Knapp  v.  Knapp,  134 
Mass.  353. 

New  Hampshire. —  Haverhill  v.  Orange,  47 
N.  H.  273;  Grantham  v.  Canaan,  38  K  H. 
268;  Clark  v.  Clement,  33  N.  H.  563. 

New  York. —  People  v.  Freeman,  110  N.  Y. 
App.  Div.  605,  97  N.  Y.  Suppl.  343;  Hall  V. 
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facie  case  in  favor  of  tlie  deMoi'  an  to  payment  and  to  put  tlio  burden  of  sliow- 
ing  non-payineiit  on  the  c cod i tor;*'-'  After  what  lapse  of  titne  beyond  twenty 
years,  if  ever,  this  disputable  presumption  will  become  conclusive  lias  never  been 
determined.''" 

(n)  Particular  Facts— {^)  In  GeneraL  It  lias  been  lield  tliat  tbe  creditor 
must  prove  such  facts  as  ai-e  required  to  take  a  case  out  of  tlie  statute  of  limita- 
tions but  tlie  weight  of  authority  holds  that  the  presumption  may  be  rebutted 
not  only  l)y  such  facts  but  also  by  any  others  tending  to  sliow  tliat  the  debt  has 
in  fact  not  been  paid.*^  For  instance,  the  presumption  may  be  rebutted  by  evi- 
dence that  the  debtor  was  not  in  condition  to  pay,^^  or  had  no  opportunity  or 
means  of  paying,*"*  or  by  showing  that  the  debtor  induced  such  delay,^''  or  general 
circumstances  creating  an  improbability  tliat  payment  was  made.***  So  it  has  been 
held  that  the  presumption  may  be  rebutted  by  evidence  of  the  possession  of  the 
written  obligation  by  the  creditor,*'^  although  the  fact  of  possession  by  the  creditor 
has  been  held  not  to  rebut  the  presumption,  where  he  had  access  to  the  debtor's 
papers.*^  Likewise  the  presumption  has  been  repelled  by  sliowing  that  the 
creditor  was  a  near  relation  of  the  debtor  and  that  an  earlier  enforcement  would 
have  distressed  him.*^    But  it  has  been  held,  although  there  is  a  conflict  in  the 


Roberts,  03  Hun  473,  18  N.  Y.  Suppl.  480; 
Morris  v.  Wadsworth,  17  Wend.  103;  Arden 
V.  Arden,  1  Johns.  Ch.  313. 

North  Carolina. —  Currie  -i;.  Clark,  101 
N.  C.  329,  7  S.  E.  805;  Gee  v.  Gumming,  3 
N.  C.  398;  Quince  v.  Ross,  3  N.  C.  180. 

Pennsylvania. —  O'Hara  v.  Cott,  210  Pa. 
St.  341,  59  Atl.  1099;  Smith's  Estate,  177 
Pa.  St.  437.  35  Atl.  680;  Reed  v.  Reed,  46 
Pa.  St.  239;  Morrison  v.  Funk,  23  Pa.  St. 
421;  Ankeny  v.  Penrose,  18  Pa.  St.  190; 
Snyder  v.  Steinmetz,  6  Pa.  Super.  Ct.  341. 

South  Carolina. —  Newman  v.  Clyburn,  41 
S.  C.  534,  19  S.  E.  913. 

Tennessee. —  Connecticut  Mut.  L.  Ins.  Co. 
V.  Dunseomb,  108  Tenn.  724,  69  S.  W.  345, 
91  Am.  St.  Rep.  769,  58  L.  R.  A.  694;  Stan- 
ley V.  McKinzer,  7  Lea  454;  Anderson  v. 
Settle,  5  Sneed  202. 

Texas.—  Shotwell  v.  McCardell,,  19  Tex. 
Civ.  App.  174,  47  S.  W.  39. 

Virginia. —  Jameson  v.  Rixey,  94  Va.  342, 
26  S.  E.  861,  64  Am.  St.  Rep.  726;  Com.  v. 
Lilly,  1  Leigh  525. 

West  Virginia. —  McCleary  v.  Grantham, 
29  W.  Va.  301,  11  S.  E.  949;  Hale  v.  Paclc, 
10  W.  Va.  145. 

Wisconsin. —  Delaney  v.  Brunette,  62  Wis. 
615,  23  N.  W.  22. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  188. 

A  decree  of  probate  court,  on  tlie  petition 
of  a  distributee,  partiall_v  sottling  tlie  ac- 
counts of  an  administrator,  distributing 
assets,  and  directing  the  payment  of  a  debt, 
the  only  object  of  tlie  proceeding  being  such 
distribution,  neither  the  administrator  nor 
any  creditor  being  served  with  process,  or  in 
any  way  made  parties,  will  not  prevent  the 
presumption  of  payment  of  the  debt  arising 
from  lapse  of  time.  Wilson  i'.  Wilson,  29 
S.  C.  200,  7  R.  R.  490.  See  also  McKinlay 
V.  Giiddy,  20  S.  C.  573,  2  S.  E.  407. 

39.  Ijidier  ?;.  Crawford,  110  Til.  App.  351 
[affiniird  in  213  111.  590,  73  N.  E.  430] ;  In  re 
AkIi,  202  I'a.  St.  422,  51  AIL  1030;  In  re 
Deveiciix,  IHI  Pa.  St.  429,  39  Atl.  225;  Clen- 
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denning  v.  Thompson,  91  Va.  518,  22  S.  E. 
233. 

Until  rebutted  the  presumption  has  all  the 
force  and  effect  of  full  proof  of  the  fact  of 
payment  and  the  jury  are  bound  so  to  regard 
it.  Morey  v.  Farmers'  L.  &  T.  Co.,  14  N.  Y. 
302;  Tucker  Hunt,  6  Rich.  Eq.  (S.  C.) 
183;  Thompson  v.  Thompson,  2  Head  (Tenn.) 
405.  Where  not  repelled,  it  is  as  obligatory 
upon  the  court  as  a  presumption  of  law. 
Tucker  v.  Hunt,  6  Rich.  Eq.  (S.  C.)  183. 

40.  Gregory  v.  Com.,  121  Pa.  St.  611,  15 
Atl.  452,  6  Am.  St.  Rep.  804. 

41.  Latimer  v.  Trowbridge,  52  S.  C.  193, 
29  S.  E.  634,  68  Am.  St.  Rep.  893;  Bovce  v. 
Lake,  17  S.  C.  481,  43  Am.  Rep.  618. 

42.  See  De  Ford  v.  Green,  1  Marv.  (Del.) 
316,  40  Atl.  1120;  Shields  v.  Pringle,  2  Bibb 
(Ky.)  387;  Connecticut  Mut.  L.  Ins.  Co.  v. 
Dunseomb,  108  Tenn.  724,  69  S.  W.  345,  91 
Am.  St.  Rep.  769,  58  L.  R.  A.  694. 

43.  Connecticut  Mut.  L.  Ins.  Co.  v.  Duns- 
comb,  108  Tenn.  724,  69  S.  W.  345,  91  Am. 
St.  Rep.  769,  58  L.  R.  A.  694. 

44.  Fladong  v.  Winter,  19  Ves.  Jr.  196,  34 
Eng.  Reprint  491.  See  also  Devereux's 
Estate,  6  Pa.  Dist.  195,  19  Pa.  Co.  Ct.  267. 

45.  Newman  v.  Clyburn,  41  S.  C.  534,  19 
S.  E.  913;  Eustace  v.  Gaskins,  1  Wash. 
(Va.)  188. 

46.  Hale  v.  Pack,  10  W.  Va.  145. 

47.  Unangst  v.  Kraemer,  8  Watts  &  S. 
(Pa.)  391;  Connecticut  Mut.  L.  Ins.  Co.  i;. 
Dunseomb,  108  Tenn.  724,  69  S.  W.  345,  91 
Am.  St.  Rop.  769,  58  L.  R.  A.  094.  Compare 
Brown  v.  White,  (Md.  1893)  27  Atl.  315; 
Lammer  v.  Stoddard,  103  N.  Y.  072,  9  N.  E. 
328;  Roscnstock  );.  Dessar,  33  Misc.  (N.  Y.) 
419,  07  N.  Y.  Suppl.  057  \reverscd  on  other 
grounds  in  85  N.  Y.  App.  Div.  501,  83  N.  V. 
Supjil.  334]. 

48.  Hart  v.  Buchcr,  180  Pa.  St.  384,  40 
Atl.  511. 

49.  Knight  r.  McKinnev,  84  Mo.  107,  24 
All.  711;  Wantnaker  r.  Van  Buskirk,  1  N.  J. 

0S5,  23  Am.  l>'c.  718. 
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decisions,  that  a  demand  bj  the  creditor  for  payment  is  not  alone  sufficient  to 
repel  the  presumption  of  payment.^" 

(b)  Acknowledgment  of  Debt  and  Partial  Paymen  t.  The  presumption  may 
be  rebutted  by  evidence  of  an  unqualified  acknowledgment  or  admission,  either 
express  or  implied,  on  the  part  of  the  debtor,  of  the  justness  of  the  claim  and 
that  it  is  still  due  and  unpaid,^^  although  not  coupled  with  a  promise  to  pay,®^  as 
by  making  a  part  payment  thereof. But  the  presumption  cannot  be  rebutted 
so  as  to  charge  a  coobligor  by  the  acknowledgment  of  non-payment  by  the  other 
obligor  made  ia  the  absence  of  the  obhgor  sought  to  be  charged;^*  although 
part  payment  by  one  obligor  before  the  expiration  of  the  time  necessary  to  raise 
a  presumption  of  payment  will  take  the  case  out  of  the  rule  of  presumptions  as 
to  all  his  coobligors.^^ 

(c)  Pisahility  of  Creditor  to  Sue.  The  presumption  from  lapse  of  time  may 
also  be  rebutted  by  evidence  that  the  creditor  was  under  a  legal  disability  to  sue 
within  the  period  or  for  a  portion  of  the  time,^"  as  during  the  existence  of  a 


50.  Sellers   v.   Holman,   20   Pa.   St.  321. 

Contra,  Waters  v.  Waters,  1  Mete.  (Ky.) 
519. 

51.  Delaioare. — De  Ford  v.  Green,  1  Marv. 
316,  40  Atl.  1120. 

Georgia.—  AvVme,  v.  Miller,  22  Ga.  330. 

'North  Carolina. —  Morris  v.  Osborne,  104 
N.  C.  609,  10  S.  E.  476. 

Pennsylvania. —  White  v.  White,  200  Pa. 
St.  565,  50  Atl.  157;  Runnel's  Appeal,  121 
Pa.  St.  649,  15  Atl.  647;  Kitchen  v.  DeardoflF, 
2  Pa.  St.  481. 

South  Carolina. —  Kinard  v.  Baird,  20  S.  C. 
377. 

Vermont. —  Martin  v.  Bowker,  19  Vt.  526. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  186. 

Starting  new  period. —  An  acknowledgment 
of  a  debt  within  twenty  years  causes  the 
twenty  years'  presumption  of  payment  to 
begin  to  run  again  from  the  time  of  the 
acknowledgment.  Roberts  v.  Smith,  21  S.  C. 
455. 

What  constitutes  acknowledgment. —  In  an 

action  brought  in  1885,  to  revive  a  judgment 
obtained  in  1S61,  evidence  that  the  judgment 
debtor  came  to  the  judgment  creditor  in  1870, 
and  asked  him  what  sum  he  would  take  for 
his  judgment,  is  not  such  an  acknowledgment 
that  the  debt  is  due  and  unpaid,  as  to  defeat 
the  presumption  of  payment.  Colvin  v.  Phil- 
lips, 25  S.  C.  228. 

In  New  York,  under  the  statute  relating 
to  presumptions  of  payment  from  lapse  of 
time,  presumption  can  be  rebutted  only  by 
proving  payment  of  a  part  or  a  written  ac- 
knowledgment. Dorgeloh  v.  Bassford,  50- 
N.  Y.  Super.  Ct.  450. 

Dispute  as  to  existence  of  debt. —  Where  a 
debt  is  claimed  by  plaintiff,  and  is  disputed 
by  defendant,  who  admits  that  it  has  not 
been  paid,  lapse  of  time  cannot  raise  a  pre- 
sumption of  payment,  but.  may  afford  a  pre- 
sumption against  the  original  existence  of 
the  debt.  Christopher  v.  Sparke,  2  Jac.  &  W. 
223,  37  Eng.  Reprint  612. 

After  twenty  years  see  Eby  v.  Eby,  5  Pa. 
St.  435;  Tucker  v.  Hunt,  6  Rich.  Eq.  (S.  C.) 
183. 

52.  Breneman's  Appeal,  121  Pa.  St.  641, 
15  Atl.  650. 


53.  Arkansas. —  Duke  v.  State,  56  Ark. 
485,  20  S.  W.  600. 

New  Yor/c— Carll  v.  Hart,  15  Barb.  565. 

Pennsylvania. —  In  re  Darlington,  13  Pa. 
St.  430;  Kitchen  v.  Deardoff,  2  Pa.  St.  481. 

South  Carolina. —  Pyles  v.  Bell,  20  S.  C. 
365. 

Vermont. —  Martin  v.  Bowker,  19  Vt.  526. 
England. —  Loftus  v.  Swift,  2  Sch.  &  Lef. 
642. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  186. 

Pajonent  of  a  dividend  to  the  creditor  by 
the  assignees  of  an  insolvent  debtor,  in  the 
ordinary  execution  of  their  trust,  is  not  such 
a  part  payment  of  the  debt  as  will  repel  the 
presumption  of  payment  from  the  lapse  of 
twenty  years.  ISoardman  v.  De  Forest,  5 
Conn.  1. 

Indorsements  of  pa3nnents. —  Proof  of  an 
indorsement  of  a  credit  on  the  instrument 
evidencing  the  debt,  in  the  handwriting  of 
the  creditor,  purporting  to  be  made  before 
the  lapse  of  the  twenty  years,  is  insufficient 
to  rebut  the  presumption  unless  proof  shows 
that  the  indorsement  was  in  fact  made  before 
the  expiration  of  such  twenty  years.  Hart 
V.  Bucher,  182  Pa.  St.  604,  38  Atl.  472.  Con- 
tra, Barrington  v.  Searle,  3  Bro.  P.  C.  593, 
1  Eng.  Reprint  1518.  See  also  Commeecial 
Paper,  8  Cyc.  248. 

Receipts  given  by  a  beneficiary  for  interest 
to  which  he  was  equitably  entitled,  paid  on 
bonds  in  the  hands  of  a  commissioner  in 
equity,  prevent  the  presumption  of  payment 
attaching  to  the  bonds.  Jennings  v.  Parr,  62 
S.  C.  306,  40  S.  E.  683. 

54.  Rogers  v.  Clements,  98  N.  C.  180,  3 
S.  E.  512. 

55.  Campbell  v.  Brown,  86  N.  C.  376,  41 
Am.  Rep.  464.  Contra,  Shoemaker  v.  Bene- 
dict, 11  N.  Y.  176,  62  Am.  Dec.  95. 

Payment  by  the  principal  on  a  joint  and 
several  obligation  rebuts  the  presumption  of 
its  payment  at  the  expiration  of  twenty 
years  from  maturity  as  to  both  principal  and 
surety.  Dickson  v.  Gourdin,  29  S.  C.  343, 
7  S.  E.  510,  1  L.  R.  A.  628. 

56.  Bailey  v.  Jackson,  16  Johns.  (N.  Y.) 
210,  8  Am.  Dee.  309 ;  Shubrick  v.  Adams,  20 
S.  C.  49.    See  also  McNair  v.  Ragland,  16 
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war,^^  or  daring  the  time  wlien  the  statute  of  limitations  was  suspended.''  But 
coverture  of  the  creditor  at  tlie  time  tlie  cause  of  action  arose  and  subsequent 
tliereto  does  not  affect  the  presumption/'^  So,  if  tlie  ci'editor  is  an  infant  at  tlie 
time  tlie  cause  of  action  accrues,  the  presumption  begins  to  run  from  the  accrual 
of  the  cause  of  action  and  not  from  the  time  the  infant  becomes  of  age.*^' 

(d)  Absence  of  Creditor  or  Debtor  Froin  State.  JSTon-residence  of  the  cred- 
itor does  not  affect  the  presumption/^  And  there  is  considerable  authority  hold- 
ing likewise  as  to  the  non-residence  or  absence  of  the  debtor/^-  There  are  cases, 
however,  holding  that  the  non-residence  of  the  debtor,  or  his  absence  from  the 
state  for  the  greater  part  of  the  period  relied  on  to  create  a  presumption  of  pay- 
ment, will  rebut  such  presumption,**^  whether  his  absence  is  in  an  adjoining  or 
remote  state/*  At  any  event,  the  absence  of  one  of  two  joint  debtors  without  the 
state,  the  other  being  present  and  accessible  to  creditors,  does  not  repel  the 
presumption/^ 

(e)  Insolvency  of  Debtor.  The  presumption  may  also  be  rebutted  by  show- 
ing the  insolvency  of  the  debtor,^''  although  it  has  been  held  tliat  the  debtor  must 
be  shown  to  have  been  insolvent  during  the  entire  period/^  But  the  insolvency 
of  one  of  two  joint  debtors,  the  other  being  solvent,  does  not  repel  the 
presumption/^ 

(f)  Death  and  Want  of  Administration.  If  the  creditor  has  died,  and  no 
administration  is  granted  on-  his  estate  for  many  years,  the  time  during  which 


N.  C.  533,  holding  that  a  delay  by  a  British 
creditor  to  sue,  which  occurred  during  the 
doubts  in  relation  to  confiscation  attendant 
upon  the  American  Revolution,  will  not  be 
permitted  to  raise  the  presumption  of  pay- 
ment. 

57.  Tunstall  r.  Withers,  86  Va.  892,  11 
S.  E.  565;  Dunlop  V.  Bali,  2  Cranch  (U.  S.) 
180,  2  L.  ed.  246. 

58.  Penrose  v.  King,  1  Yeates  (Pa.)  344; 
Mason  v.  Spurlock,  4  Baxt.  (Tenn.)  554. 
But  see  Kilpatrick  v.  Brashear,  10  Heisk. 
(Tenn.)  372.  Contra,  Philippi  v.  Philippe, 
115  U.  S.  151,  5  S.  Ct.  1181,  29  L.  ed. 
336. 

59.  Johnson  v.  England,  20  N.  C.  199. 

60.  Bartlett  v.  Bartlett,  9  N.  H.  398.  Con- 
tra, Wilkerson  v.  Dunn,  52  N.  C.  125. 

61.  Cox  V.  Brower,  114  N.  C.  422,  19  S.  E. 
365. 

62.  Bean  v.  Tonnele,  94  N.  Y.  381,  46  Am. 
Rep.  153;  Macauley  v.  Palmer,  3  Silv.  Sup. 
(N.  Y.)  245,  6  N.  Y.  Suppl.  402  iafflrmed  in 
125  N.  Y.  742,  26  N.  E.  912]  ;  Alston  v. 
Hawkins,  105  N.  C.  3,  11  S.  E.  164,  18  Am: 
St.  Rep.  874;  Kline  v.  Kline,  20  Pa.  St.  503; 
Sanderson  i\  Olmsted,  2  Pinn.  (Wis.)  224,  1 
Chandl.  190.  See  also  Cobb  V.  Houston,  117 
Mo.  App.  045,  94  S.  W.  299. 

The  mere  change  of  residence  of  the  debtor 
is  not  of  itself  sudiciont  to  prevent  the  pre- 
suinplion  of  payment  from  lapse  of  time. 
EH])ecially  is  tlii.s  so  where  the  debt  is  pay- 
able beyond  the  limits  of  the  state  and  the 
creditor  resides  outside  of  the  state.  But 
evidence  of  non-residence  is  admissible,  in 
(•onneclion  with  other  evidence,  to  rebut  the 
j)i-eHiiiiipl  ion.  (!;implie]l  r.  Brown,  86  N.  C. 
376,  41  Am.  Rep.  464;  McKinder  Littlo- 
joliii,  26  N.  C.  198. 

63.  Diifjfrott  V.  Tiillnian,  8  Conn.  168; 
I'lOiirdiiiiin  v.  l^e  Forest,  5  Conn.  1  ;  ITen- 
drickH  V.  VVulIis,  7  Iowa  224 ;  ITorndon  v. 
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Bartlett,  7  T.  B.  Mon.  (Ky.)  449;  Shields  v. 
Pringle,  2  Bibb  (Kj\)  387;  Mann  v.  Mann- 
ing, 12  Sm.  &  M.  (Miss.)  615.  See  also  De 
Ford  V.  Green,  1  Marv.  (Del.)  316,  40  Atl. 
1120. 

Absconding. —  No  presumption  of  payment 
from  lapse  of  time  will  be  made  where  the 
debtor  absconds  soon  after  the  cause  of  ac- 
tion accrued,  and  resides  in  parts  unknown 
until  the  commencement  of  the  suit.  Dunn- 
ing V.  Chamberlin,  6  Vt.  127. 

Land  as  subject  to  attachment. —  An  in- 
struction, in  an  action  on  a  claim  due  for 
many  years  that,  although  defendant  was  a 
non-resident,  his  land  at  plaintiff's  residence 
could  have  been  subjected  to  payment,  and 
therefore  a  presumption  of  payment  arose 
from  delay  in  suing,  is  properly  refused,  since 
such  land  could  only  have  been  reached  by 
attachment  suit,  in  which  a  bond  is  required. 
Ludwig  V.  Blackshere,  102  Iowa  366,  71  N.  W. 
356. 

64.  Daggett  v.  Tallman,  8  Conn.  168. 

65.  Boardnian  v.  De  Forest,  5  Conn.  1. 

66.  Boardnian  v.  De  Forest,  5  Conn.  1 ; 
De  Ford  v.  Green,  1  Marv.  (Del.)  316,  40 
Atl.  1120;  Woodbury  V.  Taylor,  48  N.  C. 
504;  McKinder  v.  Littlejohn,  23  N.  C.  60. 
See  also  Knight  v.  McKinney,  84  Me.  107,  24 
Atl.  744.  Contra,  Kline  v.  Kline,  20  Pa.  St. 
503. 

Partial  solvency. —  If  a  dcbtqr  has  had  the 
means  or  ability  to  pay  the  debt  sued  for 
during  twelve  or  fifteen  years  before  suit  is 
brought,  this  is  aulTicient  to  meet  the  effect 
of  reputed  insolvency,  which  was  relied  on 
to  repel  the  presumption  of  payment  from 
the  lapse  of  time,  altliough  he  may  not  liavo 
been  able  to  ])ay  his  other  debts  dtiring  that 
time.    Walker  r.  Wright,  47  N.  C.  155. 

67.  Grant  r.  Burgwyn,  84  N.  C.  500.  Con- 
Ira,  W<>o(ll)Hry  r.  Taylor,  48  N.  C.  504. 

68.  Hoard  man  v.  Do  Forest,  5  Conn.  I. 
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there  was  no  person  to  "wliom  payment  could  be  made  is  not  to  be  included.^^  So 
the  want  of  a  person  against  whom  to  bring  suit,  as  wliere  an  administrator  of  a 
debtor's  estate  was  not  appointed  for  some  time,  rebuts  the  presumption  of 
payment  arising  from  forbearance  to  sue.™ 

(g)  Institution  of  Proceedings  to  Enforce  Payment.  The  pendency  of  an 
action  to  enforce  the  claim  during  the  period  relied  on  to  raise  the  presumption 
is  snthcieiit  to  rebut  it,  where  the  action  has  been  prosecuted  with  reasonable 
diligence.'^  But  the  mere  commencement  of  a  suit  which  is  subsequently 
abandoned  will  not  rebut  tlie  presumption.''^ 

(ill)  Sufficiency  of  Evidence  in  Rebuttal  in  General.  The  general 
rule  is  that  the  evidence  to  overcome  the  presumption  must  be  clear  and  con- 
vincing and  sufficient  to  satisfy  the  ^wxy  that  the  debt  has  not  been  paid,''^  but  it 
does  not  require  so  strong  evidence  to  rebut  the  presumption  as  it  does  to  take  a 
case  out  of  the  statute  of  limitations.''*  This  presumption  gathers  strength  with 
each  year  that  is  added  to  the  lirst  twenty  and  the  strength  of  the  evidence  that 
will  overcome  it  must  be  correspondingly  increased.''^  To  rebut  the  presumption 
the  creditor  must  not  only  produce  evidence  of  indebtedness  or  satisfactorily 
account  for  its  absence,  but  he  must  also  introduce  evidence  vidiich  will  convince 
the  court  or  jury  that  the  debt  is  still  unpaid.''® 

E.  Admissibility  of  Evidence  —  l.  In  General.  Any  circumstance  which 
tends  to  make  the  proposition  of  payment  either  more  or  less  probable  is 
relevant  and  admissible  in  evidence  on  the  issue  of  payment."    For  instance, 


69.  McLellan  v.  Crofton,  6  Me.  307;  Abbott 
V.  Godfrey,  1  Mich.  178;  Sheldon  v.  Heatofl, 
88  Hun  (N.  Y.)  535,  34  N.  Y.  Suppl.  856. 
But  see  Idler  v.  Borgmeyer,  65  Fed.  110,  13 
C.  C.  A.  198,  holding  that  where  more  than 
twenty  years  have  elapsed  since  a  debt  ac- 
crued, and  during  all  the  time  there  has  been 
a  person  entitled  to  receive  the  same,  al- 
though in  order  to  sue  such  person  must 
have  obtained  official  authorization  by  letters 
of  administration  or  otherwise,  and  has  not 
done  so,  the  debt  is  presumed  to  be  paid. 

70.  Buie  V.  Buie,  24  N.  C.  87. 

71.  Foulk  V.  Brown,  2  Watts  (Pa.)  209; 
Bender  v.  Montgomery,  8  Lea  (Tenn.)  586. 
See  also  MeCormick  v.  Eliot,  43  Fed.  469. 

72.  Palmer  v.  Dubois,  1  Mill  (S.  C.)  178. 

73.  Gregory'?;.  Com.,  121  Pa.  St.  611,  15 
Atl.  452,  6  Am.  St.  Rep.  804. 

After  death  of  debtor. —  Especially  is  this 
so  when  suit  is  not  brought  until  after  the 
death  of  the  debtor.  Gregory  v.  Com.,  121 
Pa.  St.  611,  15  Atl.  452,  6  Am.  St.  Rep, 
804. 

Evidence  held  sufficient  to  rebut  presump- 
tion see  Brewer  v.  Thomes,  28  Me.  81;  Bailey 
V.  Jackson,  16  Johns.  (N.  Y.)  210,  8  Am. 
Dec.  309;  McQuesney  v.  Hiester,  33  Pa.  St. 
435;  Parker's  Estate,  2  Pa.  Dist.  101,  12 
Pa.  Co.  Ct.  436;  Ilopkirk  v.  Page,  12  Fed. 
Cas.  No.  6,697,  2  Brock.  20. 

Evidence  held  not  suflBcient  to  rebut  pre- 
sumption see  Gregory  v.  Com.,  121  Pa.  St. 
611,  15  Atl.  452,  6  Am.  St.  Rep.  804;  Peters' 
Appeal,  106  Pa.  St.  340;  Cooke's  Appeal,  8 
Pa.  St.  508;  McKinlay  v.  Gaddy,  26  S.  C. 
573,  2  S.  E.  497;  Tucker  v.  Hunt,  6  Rich. 
Eq.  (S.  C.)  183. 

A  declaration  of  a  defendant  that  she  "  re- 
membered giving  the  note,  but  believed  she 
had  paid  it  "  is  insufficient  to  rebut  the  pre- 
sumption.   Holly  c.  Freeman,  24  N.  C.  218. 
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74.  Levers  v.  Van  Buskirk,  7  Watts  &  S. 
(Pa.)  70. 

75.  Luther  v.  Crawford,  116  111.  App.  351 
{affirmed  in  213  111.  596,  73  N.  E.  430]; 
Wells  V.  Compton,  3  La.  164;  Peytavin  v. 
Maurin,  2  La.  480;  Peters'  Appeal,  106  Pa. 
St.  340;  Barnhart  v.  Barnhart,  22  Pa.  Super. 
Ct.  206;  Geiger's  Estate,  14  Pa.  Super.  Ct. 
523 

76.  Luther  v.  Crawford,  116  111.  App.  351 
laffirmed  in  213  111.  596,  73  N.  E.  430]. 

77.  Morgan  v.  Weir,  119  Ind.  178,  21  N.  E. 
656;  Supreme  Tribe  of  Ben  Hur  v.  Hall,  24 
Ind.  App.  316,  56  N.  E.  780,  79  Am.  St.  Rep. 
262. 

Evidence  held  admissible  see  Cuthbert  v. 
Newell,  7  Ala.  457 ;  Marvin  v.  Keeler,  5  Conn. 
271;  Long  v.  Straus,  124  Ind.  84,  24  N.  E. 
664;  Dunn  v.  Stanwood,  17  Ind.  480;  Ault- 
man  v.  Teeple,  98  Iowa  186,  67  N.  W.  236; 
Shockley  v.  Van  Eaton,  81  Iowa  417,  46 
N.  W.  1097;  Koltze  v.  Messenbrink,  74  Iowa 
242,  37  N.  W.  179;  Allison  v.  McClun,  40 
Kan.  525,  20  Pae.  125;  Commercial  Bank  v. 
Chisholm,  6  Sm.  &  M.  (Miss.)  457;  Parsons 
V.  Hughes,  16  N.  Y.  Suppl.  702  [affirmed  in 
137  N.  Y.  629,  33  N.  E.  745]  ;  Boothe  v. 
Scriber,  48  Oreg.  561,  87  Pac.  887,  90  Pae. 
1002;  Carr  v.  Beck,  51  Pa.  St.  269;  Allen  v. 
Woods,  24  Pa.  St.  76;  Dwyer  v.  Rippetoe,  72 
Tex.  520,  10  S.  W.  668.  Where  the  payment 
of  certain  money  into  a  bank  is  in  dispute, 
it  is  not  error  to  admit  the  testimony  of  the 
bookkeeper  of  the  bank  that  he  made  all  the 
entries  of  money  received  at  the  bank,  and 
had  made  an  examination  of  the  bank-books, 
and  that  they  showed  no  such  payment. 
Woods  V.  Hamilton,  39  Kan.  69,  17  Pac.  335. 
In  an  action  on  a  note,  evidence  conducing 
to  prove  payment  of  money  mentioned  in  an 
entry  of  credit  on  the  note,  which  was  sub- 
sequently erased,  and  the  direction  of  the 

[VII,  E,  1] 


1282    [30  Cyc] 


PA  YMENT 


any  evidence  in  regard  to  prior  related  transactions  between  the  parties  is  admi«- 


payer  to  appropriate  it  to  the  payment  of 
the  note,  was  competent.  Graves  v.  Moore, 
7  T.  B.  Mon.  (Ky.)  341,  18  Am.  Dec.  181. 
Where  defendant  claimed  that  at  a  specified 
time  he  made  a  payment  on  a  note  with 
money  borrowed  from  a  third  person,  whom 
he  had  given  his  note  therefor,  the  note  so 
given,  and  the  testimony  of  such  third  per- 
son as  to  the  date  and  amount  of  the  loan 
are  competent  in  rebuttal.  Turrentine  v. 
Grigsby,  118  Ala.  380,  23  So.  666.  Where 
the  books  in  which  a  claimant  of  property 
seized  on  execution  kept  accounts  against 
his  vendor  of  the  land  claimed  were  lost,  evi- 
dence that  the  accounts  were  open  until  the 
controversy  in  question  arose  is  admissible 
on  the  question  whether  the  land  was  paid 
for  by  extinguishing  claimant's  account 
against  his  vendor.  Sharp  v.  Hicks,  94  Ga. 
624,  21  S.  E.  208.  In  debt  on  a  specialty, 
defendant  gave  in  evidence  under  a  plea  of 
payment  a  specialty  of  a  later  date,  executed 
by  plaintiff  to  defendant.  It  was  held  that, 
to  rebut  the  presumption  of  payment  thus 
arising,  plaintifT  might  show  the  considera- 
tion of  the  latter  specialty  and  the  circum- 
stances under  which  it  was  given.  Johnson 
u.  White,  8  Leigh  (Va.)  214. 

Evidence  held  inadmissible  see  Hamer  v. 
Harrell,  2  Stew.  &  P.  (Ala.)  323;  Anderson 
v.  Henshaw,  2  Day  (Conn.)  272;  Crowley  v. 
Gossett,  32  Mo.  App.  17 ;  Canaday  v.  Krum, 
83  N.  Y.  67;  Boothe  v.  Scriber,  48  Oreg.  561, 
87  Pac.  887,  90  Pac.  1002.  In  an  action 
against  an  executor  on  a  note  assigned  by  his 
testator,  evidence  that  any  person  had  agreed 
to  pay  for  the  testator  is  not  admissible  to 
show  payment.  Abercrombie  v.  Sheldon,  8 
Allen  (Mass.)  532.  In  an  action  on  a  note 
executed  by  defendant's  testator,  evidence 
that  testator  had  made  a  list  of  his  debts, 
in  which  the  note  in  question  was  not  in- 
cluded, is  not  admissible  to  show  payment  of 
the  note  in  question.  Abercrombie  v.  Shel- 
don, 8  Allen  (Mass.)  532.  In  a  suit  by  a 
banker  against  the  accepter  of  a  bill,  the  fact 
that  the  drawer  had  an  account  with  the 
banker,  and  that  after  protest  of  the  bill 
there  were  balances  in  favor  of  the  drawer, 
was  not  admissible  as  evidence  in  favor  of 
the  accepter  to  show  a  payment  or  satisfac- 
tion by  the  drawer.  Citizens'  Bank  v.  Car- 
son, 32  Mo.  191.  Testimony  as  to  the  result 
of  computations  tending  to  show  payment  is 
not  admissible  whore  the  testimony  shows 
the  data  on  which  the  results  were  based, 
the  results  being  only  arithmetical  reckon- 
ings. Morse  v.  Bruce,  70  Vt.  378,  40  Atl. 
1034. 

An  offer  to  pay  an  award  of  arbitrators 
wilhin  tlio  time  allowed  for  an  appeal,  partly 
in  Ixinds  and  partly  in  money,  is  not  in  the 
nature  of  a  coiiipromiso,  but  a  mode  of  pay- 
ment; and  therefore,  in  an  action  on  a  bond 
given  in  siit  isfaction  of  the  award,  such  offer 
may  be  given  in  evidence  to  show  acknowl- 
fdtrmeiit  of  the  validity  of  the  debt.  Swan  v. 
HmH,  11  Serg.  k  \\.  fPa.)  155. 

Payment  by  mistake. —  On  an  issue  as  to 
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whether  payment  of  a  note  by  the  bank  at 
which  it  was  made  payable  was  made  by 
mistake,  evidence  offered  to  show  that  the 
bank's  cashier  applied  to  the  maker  of  the 
note  to  have  his  account  made  good,  so  as 
to  cover  the  payment  of  the  note,  and  that 
it  was  only  on  discovery  of  the  maker's  in- 
solvency that  the  cashier  concluded  to  pro- 
test the  note,  is  admissible.  Whiting  v. 
Rochester  City  Bank,  77  N.  Y.  363. 

Bond  to  show  pa5Tnent  of  interest. — Where 
a  note  was  given  for  the  interest  on  a  bond, 
and  afterward  another  bond  and  note  were 
made  in  lieu  of  the  former,  in  an  action  on 
the  latter  note,  the  first  bond  is  admissible 
in  evidence  to  ascertain  if  the  interest 
thereon  had  been  paid  otherwise  than  by  the 
note.    Smith  v.  Taylor,  39  Me.  242. 

Where  payment  in  goods  is  alleged,  gen- 
eral evidence  of  the  delivery  of  goods,  etc., 
by  the  debtor  to  the  creditor  is  admissible. 
Henry  v.  Scott,  3  Ind.  412. 

Payment  by  third  person  see  Goldstein  v. 
Smiley,  168  111.  438,  48  N.  E.  203.  A  direc- 
tion by  letter,  from  a  third  person  to  the 
payees  of  a  note,  to  pay  the  same  out  of  the 
proceeds  of  certain  property  in  the  hands  of 
the  payers  belonging  to  such  third  person, 
is  inadmissible  as  evidence  of  the  payment 
of  the  note,  unless  it  appears  that  the  re- 
quest has  been  complied  with.  King  v.  Bush, 
36  111.  142. 

Deposit  in  bank. —  In  an  action  on  a  note, 
when  defendant  asserts  that  before  suit  he 
deposited  the  amount  due  on  the  note,  evi- 
dence that  the  money  deposited  in  the  bank 
was  withdrawn  by  him  on  his  own  check  is 
admissible  to  show  that  it  was  not  deposited 
to  pay  the  note,  but  for  defendant's  own  use. 
Low  V.  Warden,  77  Cal.  94,  19  Pac.  235. 

Disproving  payment  of  claim  not  in  suit. — 
Where  a  witness  testifies  to  facts  tending  to 
prove  payment  of  the  demand  in  suit  and  of 
other  demands  not  in  suit,  it  is  not  com- 
petent to  produce  one  of  such  claims  not  in 
suit  for  the  purpose  of  disproving  payment 
of  such  claim.    Hadjo  v.  Gooden,  13  Ala.  718. 

Items  of  account  arising  more  than  six 
years  before  suit. —  In  an  action  to  recover 
the  balance  due  on  a  general  account  con- 
taining debit  and  credit  items,  it  is  error 
to  exclude  evidence  of  all  items  of  charge, 
which  arose  more  than  six  years  before  suit, 
since  there  is  a  presumption  that  the  sub- 
sequent payments  made  within  six  years  of 
the  dates  of  such  items  were  applied  to  these 
earlier  items.  Maloney  v.  Bartlett,  172  Pa. 
St.  284,  33  Atl.  553. 

Reason  for  delay  in  suing. —  In  a  suit  on 
a  receipt  for  money  on  deposit,  when  de- 
fendant denies  receipt  of  the  money,  and  also 
pleads  payment  of  what  he  did  receive,  plain- 
tiff may  testify  why  she  has  delayed  bring- 
ing suit  so  long.  lie  Vay  v.  Dunlnp,  7  Ind. 
App.  690,  35  n!  !<;.  195. 

Under  the  scaling  ordinance  adopted  in  the 
Hoiifhcrn  sillies  after  the  Civil  war,  under 
which,  in  suils  for  the  enforcement  of  con- 
tracts made  within  a  specifiod  period  during 
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sible.''*  So  evidence  as  to  the  source  of  the  money  which  the  debtor  claims  he  paid 
the  creditor  at  a  certain  time  is  admissible,''*  as  is  evidence  that  the  debtor  liad  access 
to  the  safe  of  anotlier  with  authority  to  take  therefrom  money  for  his  needs,^  or 
evidence  to  show  that  certain  amounts  of  money  had  been  paid  to  the  attorneys 
of  the  creditor  to  be  applied  on  the  debt.^^  Where  the  debtor  claims  to  have  dis- 
charged the  debt  by  the  rendition  of  services,  evidence  as  to  the  character  of 
such  services  is  admissible,^^  as  is  evidence  that  he  had  been  paid  for  said  services 
other  than  by  credits  on  the  indebtedness  sued  on.^*  So  the  fact  that  the  creditor 
has  failed  to  include  the  debt  sued  on  in  enumerating  his  assets  is  evidence  that  it 
has  been  paid.^  So  the  fact  that  a  creditor  fails  to  tile  a  claim  against  an  insolvent 
estate  is  admissible  as  a  circumstance  determining  whether  payment  has  been  made.^ 
But  evidence  that  the  debtor  borrowed  money  to  pay  a  debt  is  not  admissible,^^ 
nor  is  mere  evidence  of  a  demand  of  payment  to  show  non-payment.^^  Where 
the  note  sued  on  was  pledged  as  collateral  for  another  note,  evidence  as  to  the 
consideration  of  the  principal  note  is  irrelevant.^^  On  an  issue  as  to  whether 
payment  was  made  at  a  certain  time,  evidence  that  on  other  occasions  the  creditor 
had  forgotten  or  was  mistaken  about  the  payment  made  to  him  is  not  admissible.^* 
Evidence  that  other  employees  on  the  same  job  at  the  same  time  were  paid  by 
the  employer  is  not  admissible  to  show  payment  to  the  employee  seeking  to  recover 
therefor.^ 

2.  Admissions  and  Declarations.*^  Admissions  of  the  debtor  are  admissible  to 
show  non-payment,*^  and  admissions  of  the  creditor  are  admissible  to  show  pay- 
ment.*^ But  self-serving  declarations  of  either  the  debtor  or  creditor  are 
not  admissible.**  For  instance,  an  entry  made  by  the  debtor  in  his  own  favor 
is  inadmissible  to  prove  payment,*^  even  where  offered  in  evidence  after  his 


the  war,  the  value  of  the  consideration  of 
the  contract  at  any  time  and  the  value  of  the 
currency  in  which  payment  was  to  be  made 
at  any  time  may  be  given  in  evidence;  evi- 
dence of  the  value  of  Confederate  money  in 
which  the  payment  was  to  be  made  cannot  be 
restricted  to  evidence  of  its  value  at  the 
time  of  the  execution  of  the  contract  sued 
on.  Bartow  County  v.  Conyers,  108  Ga.  559, 
34  S.  E.  351.  But  see  Effinger  v.  Kenney, 
115  U.  S.  566,  6  S.  Ct.  179,  29  L.  ed.  495; 
Bissell  V.  Heyward,  96  U.  S.  580,  24  L.  ed. 
678;  Stewart  v.  Salamon,  94  U.  S.  434,  24 
L.  ed.  275;  Thorington  v.  Smith,  8  Wall. 
(U.  S.)  1,  19  L.  ed.  361. 

78.  Ottens  v.  Fred  Krug  Brewing  Co.,  58 
Nebr.  331.  78  N.  W.  622. 

79.  Morgan  v.  Weir,  119  Ind.  178,  21  N.  E. 
656. 

80.  Supreme  Tribe  of  Ben  Hur  v.  Hall,  24 
Ind.  App.  316,  56  N.  E.  780,  79  Am.  St.  Rep. 
262. 

81.  Davis  V.  Frederick,  6  Mont.  300,  12 
Pac.  664. 

82.  Owens  v.  Owens,  52  S.  W.  943,  21  Ky. 
L.  Rep.  679. 

83.  Owens  v.  Owens,  52  S.  W.  943,  21  Ky. 
L.  Rep.  679. 

84.  Marshall  v.  Marshall,  12  B.  Mon. 
(Ky.)  459. 

Tax  inventory. —  Failure  of  a  creditor  to 
include  a  note  in  a  tax  inventory  is  admis- 
sible as  evidence  that  it  had  been  paid. 
Morse  v.  Bruce,  70  Vt.  378,  40  Atl.  1034. 
But  evidence  is  not  admissible  to  show  by 
the  records  that  the  creditor  had  not  re- 
turned the  note  for  purposes  of  taxation 


where  it  appears  that  no  return  was  ever 
made  by  him.  Young  v.  Doherty,  183  Pa. 
St.  179,  38  Atl.  587. 

85.  Kelly  v.  Hancock,  75  Ala.  229. 

86.  Reed  v.  Pierson,  3  N.  J.  L.  681. 

87.  Conkling  v.  Weatherwax,  90  N.  Y. 
App.  Div.  585,  86  N.  Y.  Suppl.  139  lafjlrmed 
in  181  N.  Y.  258,  73  N.  E.  1028]. 

88.  Wharton  v.  Thomason,  78  Ala.  45. 

89.  Shockley  v.  Van  Eaton,  81  Iowa  417, 
46  N.  W.  1097;  Bradley  v.  Freed,  (Tenn.  Ch. 
App.  1898)  51  S.  W.  124. 

90.  Filer  v.  Peebles,  8  N.  H.  226. 

91.  See  also  Evidence,  16  Cyc.  1192  et  seq. 

92.  Steiner  v.  Jeffries,  118  Ala.  573,  24 
So.  37;  Peck  v.  Pierce,  63  Conn.  310,  28  Atl. 
524;  Benjamin  v.  Northwestern  Elevator  Co., 
6  N.  D.  254,  69  K  W.  296;  Dwyer  v.  Rippe- 
toe,  72  Tex.  520,  10  S.  W.  668. 

93.  Applegate  v.  Baxley,  93  Ind.  147. 
Payment  by  one  joint  debtor  of  the  whole 

debt  may  be  proved  by  the  admission  of  the 
creditor.    Ballanee  v.  Frisby,  3  111.  63. 

94.  Wheatly  v.  Phelps,  3  Dana  (Ky.)  302; 
Newcombe  v.  Fox,  1  N.  Y.  App.  Div.  389,  37 
N.  Y.  Suppl.  294  [affirmed  in  154  N.  Y.  754, 
49  N.  E.  1101]  ;  Kennedy  v.  Yoe,  (Tex.  Civ. 
App.  1897)  39  S.  W.  946. 

Death  of  debtor. —  The  testimony  of  one 
who  heard  a  debtor  say  that  he  had  paid  a 
debt  is  not  rendered  admissible  to  show  pay- 
ment, by  the  death  of  the  debtor.  Schwartz 
V.  Allen,  7  N.  Y.  Suppl.  5. 

95.  Schwartz  v.  Allen,  7  N.  Y.  Suppl.  5. 
An  entry  made  nineteen  years  previous  to 

the  trial,  in  the  debtor's  books,  that  a  note 
of  twenty-three  years'   standing  was  paid, 
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deatli.^^  So  declarations  of  a  tliird  person  not  a  party  to  tlie  suit  are  not  admiu. 
sible.^^  Statements  made  by  tlie  debtor  and  creditor  at  tl)c  time  of  tbe  exami- 
nation of  accounts  and  agreement  on  a  balance  due  are  admissible  in  a  subsequent 
suit  on  tlie  debt.^^  So  declarations  of  the  partner  to  the  effect  that  the  debtor 
was  a  member  of  the  firm  are  admissible  to  show  tliat  tiie  creditor  took  a  firm 
note  under  misapprehension  without  intending  to  release  the  debtor.''*^ 

3.  Financial  Condition  of  Debtor  or  Creditor  —  a.  In  General.  Evidence  that 
the  debtor  was  able  to  pay  is  not  admissible  to  sbow  payment/  but  evidence  of 
inability  to  pay  is  admissible  to  show  non-payment.*  So  evidence  of  the  bad 
financial  condition  of  the  debtor  at  the  time  the  contract  was  made  is  admissible 
on  the  issue  as  to  whether  payment  was  to  be  made  before  or  after  delivery  of 
the  property  contracted  for.^  The  creditor  may  be  asked  what  money  or  means 
he  had  preceding,  at  the  time  of,  and  within  a  reasonable  period  following  the 
transaction  when  payment  was  claimed  to  have  been  made,  and  the  sources  from 
whicli  he  derived  money  subsequently  gained.*  Evidence  that  the  creditor  had 
funds  of  the  debtor  in  his  possession  after  the  maturity  of  the  debt  is  admissible 
to  show  payment.^  Where  payment  is  alleged  to  have  been  made  from  the  salary 
of  the  debtor,  evidence  as  to  the  amount  of  salary  received  by  him  is  admissible 
to  disprove  his  testimony.^  Evidence  of  the  amount  of  money  the  creditor  had 
shortly  before  his  death  is  not  admissible  to  show  a  payment  made  at  that  time.'' 
To  prove  non-payment,  evidence  is  admissible  to  show  conduct  on  the  part  of  the 
debtor  inconsistent  with  the  defense.^ 

b.  To  Aid  or  Rebut  Presumption  From  Lapse  of  Time.  In  aid  of  the  pre- 
sumption of  payment  from  lapse  of  time,  any  evidence  is  admissible  which  tends 
to  show  actual  payment,^  such  as  evidence  of  the  solvency  of  the  debtor/"  and  the 
financial  embarrassment  of  the  creditor.'^  On  the  other  hand,  to  repel  the  pre- 
sumption of  payment  from  lapse  of  time,  the  general  rule  is  that  evidence  is 
admissible  on  behalf  of  the  creditor  to  show  that  the  debtor  had  not  the  means 


was  allowed  to  be  read  in  evidence,  to  sup- 
port the  general  presumption  of  payment 
after  such  a  length  of  time.  Rodman  v. 
Hoops,  1  Dall.  (Pa.)  85,  1  L.  ed.  47. 

96.  Schwartz  v.  Allen,  7  N.  Y.  Suppl.  5. 

97.  Stewart  v.  Huntingdon  Bank,  11  Serg. 
&  R.  (Pa.)  267,  14  Am.  Dec.  628;  Sterling 
V.  Marietta,  etc..  Trading  Co.,  11  Serg.  &  R. 
(Pa.)  179. 

98.  Holcomb  v.  Campbell,  118  N.  Y.  46,  22 
N.  E.  1107. 

99.  Tozier  v.  Crafts,  123  Mass.  .480. 

1.  Atwood  V.  Scott,  99  Mass.  177,  96  Am. 
Dec.  728;  Veazie  v.  Hosmer,  11  Gray  (Mass.) 
396;  Hilton  v.  Scarborough,  5  Gray  (Mass.) 
422;  Xenia  First  Nat.  Bank  v.  Stewart,  114 
U.  S.  224,  5  S.  Ct.  845,  29  L.  ed.  101. 

Contra. —  On  the  issue  whether  a  payment 
was  made,  evidence  tending  to  show  that  the 
alleged  payer  had  money  from  which  the 
payment  might  have  been  made  is  admissible. 
Dishno  v.  Reynolds,  17  Hun.  (N.  Y.)  137; 
Planters'  Bank  v.  Massey,  2  Heisk.  (Tenn.) 
300. 

But  evidence  is  admissible  that  the  debtor 
had  a  sum  niucli  larger  than  the  amount  of 
the  debt  in  the  bank  and  M'as  loaning  money 
at  a  lower  rate  of  interest  than  the  debt 
parried.  Hedge  Talbott,  8  Ind.  App.  597, 
30  N.  E.  437. 

2.  Atwood  V.  Scott,  99  Mass.  177,  06  Am. 
Dec.  728.  Contra,  Xenia  First  Nnt.  Bank  v. 
Stewart,  114  U.  S.  224,  5  S.  Ct.  845,  29  L.  cd, 
101. 
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Evidence  in  rebuttal. —  Where  plaintiff,  in 
an  action  for  board,  in  which  defendant 
pleaded  payment,  gave  evidence  that  defend- 
ant was  without  means  at  the  time  of  the 
alleged  payments,  defendant  could  show  the 
receipt  of  money  which  enabled  her  to  make 
the  payments.  Phillips  v.  Lewis,  12  N.  Y. 
App.  Div.  460,  42  N.  Y.  Suppl.  707. 

3.  Beckley  v.  Jarvis,  55  Vt.  348. 

4.  Revnall  v.  Harrison,  5  N.  Y.  St.  450. 

5.  Walls  V.  Walls,  170  Pa.  St.  48,  32  Atl. 
649. 

6.  Frindel  v.  Sehaikewitz,  1  N.  Y.  App. 
Div.  214,  37  N.  Y.  Suppl.  172. 

7.  Trude  v.  Mever,  82  111.  535. 

8.  Wheeler  v.  Thomas,  07  Conn.  577,  35 
Atl.  499. 

9.  See  Winton  v.  Mulley,  1  Lack.  Leg.  N. 
(Pa.)  270. 

10.  Matter  of  Keenan,  73  Hun  (N.  Y.) 
177,  25  N.  Y.  Suppl.  877 ;  Van  Loon  v.  Smith, 
103  Pa.  St.  238;  King  v.  Coulter,  2  Grant 
(Pa.)  77,  holding  that  evidence  is  admissible 
to  show  the  solvency  of  the  debtor  and  his 
residence  near  that  of  the  creditor.  Contra, 
Rogers  v.  Burns,  27  Pa.  St.  525. 

11.  Bean  v.  Tonnelo,  94  N.  Y.  381,  40  Am. 
Rep.  L53;  Matter  of  Kecnnn,  73  Hun  (N.  Y.) 
177,  25  N.  Y.  Suppl.  877;  Levers  r.  Van 
Buskirk,  4  Pa.  St.  309.  See  also  Daniel  v. 
Whii-Ciold,  44  N.  C.  294. 

12.  ]<'armers'  Bank  v.  Tjconard,  4  Harr. 
(Del.)  530;  Grantham  v.  Canaan,  38  N.  H. 
208 ;  Wood  V.  Dcen,  23  N.  C.  230 ;  McKiuder 
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or  opportunity  of  paying  the  debt  during  the  period  of  time  claimed  to  raise 
the  presumption  of  payment. 

4.  Habits  of  Debtor  or  Creditor  as  to  Promptness.  Evidence  that  the 
debtor  is  in  the  habit  of  paying  liis  bills  promptly  is  not  admissible.^'*  However, 
in  aid  of  the  presumption  of  payment  from  lapse  of  time,  it  has  been  held  that 
evidence  is  admissil)le  to  show  the  character  of  the  creditor  for  promptness,  in  the 
collection  of  his  debts,'^  although  there  is  authority  to  the  contrary. 

5.  To  Explain  Acceptance  of  Commercial  Paper  or  Security.  Evidence  is 
admissible  on  behalf  of  the  creditor  to  show  that  a  bill,  note,  or  check  accepted 
by  the  creditor  was  not  taken  as  an  absolute  payment. ^'^  On  the  other  hand,  to 
prove  that  a  bill,  note,  or  check  was  received  as  an  absolute  payment,  evidence  is 
admissible  as  to  the  circumstances  surrounding  the  transaction,  including  the  sub- 
sequent acts  and  conduct  of  the  parties,  as  well  as  direct  proof  of  an  express 
agreement.^^  Where  the  note  of  a  third  person  is  given  to  the  creditor,  evidence 
is  admissible  to  show  fraudulent  misrepresentations  of  the  debtor  that  the  maker 
of  the  note  was  solvent,^^  or  to  show  his  knowledge  of  such  insolvency  at  the 
time  the  note  was  transferred  and  his  concealment  of  such  fact  from  the 
creditor.-" 

6.  To  Aid  or  Rebut  Presumption  From  Lapse  of  Time.^^  "Where  the  lapse  of 
time  is  relied  on  to  raise  a  presumption  of  payment,  evidence  fairly  tending  to 
support  or  rebut  the  presumption  is  admissible,  as  is  testimony  explaining  and 
contradicting  evidence  tending  to  rebut  such  presumption.^    Any  evidence,  the 


V.  Littlejohn,  23  N.  C.  66;  In  re  Devereux, 
184  Pa.  St.  429,  39  Atl.  225.  Qontrw,  Rogers 
V.  Judd,  5  Vt.  236,  26  Am.  Dec.  301. 

Insolvency  in  connection  with  other  cir- 
cumstances.—  Where  a  debtor  relies  upon 
the  presumption  of  payment  from  the  lapse 
of  time,  and  the  creditor  endeavors  to  rebut 
that  presumption  by  showing  his  insolvency, 
the  creditor  may  also  offer  in  evidence  the 
circumstance  of  the  debtor's  living  at  a 
great  distance  from  him,  as  tending  to  show 
that,  although  the  debtor  may  have  had  prop- 
erty for  a  short  time,  yet  the  creditor  had 
not  an  opportunity  of  knowing  that  fact  and 
of  getting  satisfaction  out  of  that  property. 
McKinder  v.  Littlejohn,  26  N.  C.  198. 

13.  McKinder  v.  Littlejohn,  23  N.  C.  66. 

14.  Indian  Territory. — Fletcher  v.  Dulaney, 
1  Indian  Terr.  674,  43  S.  W.  955. 

Iowa. —  Martin  V.  Shannon,  92  Iowa  374, 
60  N.  W.  645. 

Massachusetts. —  Abercrombie  v.  Sheldon, 
8  Allen  532. 

Pennsylvania. —  Eosencrance  v.  Johnson, 
191  Pa.  St.  520,  43  Atl.  360. 

Vermont. —  Strong  v.  Slicer,  35  Vt.  40. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  208. 

Contra. —  Orr  v.  Jason,  1  111.  App.  439. 

Custom  to  pay  cash. —  Evidence  offered  by 
defendant  to  prove  that  "  it  was  his  general 
custom  to  pay  cash  for  all  stone  that  he 
bought  "  had  no  tendency  to  prove  that  he 
had  paid  plaintiif's  demand  for  stone  sold 
and  delivered  by  plaintiff  to  defendant,  and 
was  properly  rejected.  Doak  v.  Curry,  4 
Pittsb.  Leg.  J.  829. 

15.  Leiper  v.  Erwin,  5  Yerg.  (Tenn.)  97. 

16.  Young  V.  Doherty,  183  Pa.  St.  179,  38 
Atl.  587. 

17.  Thorn  V.  Wilson,  27  Ind.  370  (written 
agreement  between  maker  of  note,  a  third 
person,  and  the  creditor)  ;  Folsom  v.  Ballou 


Banking  Co.,  160  Mass.  561,  36  N.  E.  469; 
Hutchinson  v.  Hutchinson,  102  Mich.  635,  61 
N.  W.  60;  Grissel  v.  Woonsocket  Bank,  12 
S.  D.  93,  80  N.  W.  161.  See  also  Park  v. 
Miller,  27  N.  J.  L.  338.  Compare  East,  etc., 
Texas  Lumber  Co.  v.  Barnwell,  78  Tex.  328, 
14  S.  W.  782. 

Evidence  of  intent. —  On  an  issue  as  to 
whether  a  note  was  accepted  as  absolute  pay- 
ment, the  creditor  may  testify  as  to  the  in- 
tent with  which  he  took  the  note.  Kruse  v. 
Seiffert,  etc..  Lumber  Co.,  108  Iowa  352,  79 
N.  W.  118. 

Where  a  receipt  shows  that  a  note  was  ac- 
cepted as  absolute  payment,  the  creditor  can- 
not show  a  verbal  agreement  that  it  was 
accepted  conditionally.  Graves  v.  Friend,  5 
Sandf.  (N.  Y.)  568. 

Order  from  third  person. —  Evidence  is  ad- 
missible to  show  whether  or  not  an  order 
from  a  third  person  was  accepted  by  the 
creditor  in  satisfaction  of  the  debt.  Preston 
•V.  Jones,  3  111.  App.  632.  See  Schierl  v. 
Baumel,  75  Wis.  69,  43  N.  W.  724. 

18.  Hotchin  v.  Secor,  8  Mich.  494 ;  Macom- 
ber  V.  Macomber,  (R.  I.  1894)  31  Atl.  753. 

Presentation  of  note  as  claim  against 
bankrupt. —  Evidence  of  proof  of  a  note  in 
bankruptcy  against  the  maker's  estate  is 
competent  as  tending  to  show  that  plaintiff, 
who  had  taken  it  from  defendant,  treated  it 
as  his  own,  and  originally  accepted  it  as  a 
payment.    Ely  v.  James,  123  Mass.  36. 

19.  Mann  v.  Stowell,  3  Pinn.  (Wis.)  220, 
3  Chandl.  243. 

20.  Sebastian  May  Co.  v.  Codd,  77  Md. 
293,  26  Atl.  316. 

21.  See  also  supra,  VII,  E,  3,  b. 

22.  Van  Loon  v.  Smith,  103  Pa.  St.  238; 
Levers  v.  Van  Buskirk,  4  Pa.  St.  309.  See 
also  Smith  'v.  Buskirk,  7  Blackf.  (Ind.)  477 
(proposal  of  debtor  to  pay  debt  in  prop- 
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legitimate  tendency  of  which  is  to  render  it  more  probable  than  otherwise,  in  the 
judgment  of  the  jury,  tliat  payment  has  not  been  made,  is  admissible  to  repel 
the  presumption  of  payment  arising  from  tiie  lapse  of  time.'"^^  "Where  lapse  of 
time  less  than  twenty  years  is  relied  on  to  raise  a  presumption  of  payment,  evi- 
dence of  conduct  of  the  creditor  inconsistent  with  the  supposition  of  payment 
should  not  be  excluded,  although  connected  with  a  different  matter  from  that  in 
suit.2* 

7.  To  Show  Application  of  Payments.  Evidence  is  admissible  where  it  tends 
to  show  an  appropriation  of  a  payment  made  by  eitlier  party,  as  between  two  or 
more  debts.^  The  evidence  is  not  confined  to  evidence  of  express  declarations,^ 
although  writings  of  the  debtor  to  the  creditor  directing  the  mode  of  application 
are  the  best  evidence.'"  A  letter  from  the  creditor  to  the  debtor  showing  tlie 
application  of  payment,  together  with  evidence  that  no  objection  to  such  appli- 
cation was  made  by  the  debtor,  is  admissible  against  the  debtor.^  So  evidence  as 
to  the  bringing  of  an  action  on  one  debt  and  its  subsequent  dismissal  is  admissible 
to  show  that  the  payment  was  not  applied  by  the  creditor  to  such  debt  where  it 


erty)  ;  Unangst  v.  Kraemer,  8  Watts  &  S. 
{Pa.)  391;  Blackburn  Squib,  Peck  (Tenn.) 
60  (evidence  that  work  and  labor  had  been 
done  by  defendant  for  plaintiff  admissible  as 
a  circumstance  to  corroborate  the  presump- 
tion of  payment  from  lapse  of  time). 

23.  Grantham  v.  Canaan,  38  N.  H.  268; 
Morey  v.  Farmers'  L.  &  T.  Co.,  14  N.  Y.  302 ; 
Allison  V.  Wood,  104  Va.  765,  52  S.  E.  559. 
See  also  Mortgages,  27  Cyc.  1401. 

Under  some  of  the  statutes,  however,  the 
evidence  which  may  be  given  in  rebuttal  is 
limited.  Morey  Farmers'  L.  &  T.  Co.,  14 
N.  Y.  302,  holding  that  where  the  statute 
provided  that  the  presumption  "  may  be  re- 
pelled by  proof  of  payment  of  some  part,  or 
by  proof  of  a  written  acknowledgment  of 
such  right  of  action,"  oral  evidence  of  a 
written  acknowledgment  of  the  right  of 
action  is  not  admissible. 

Affidavit  of  defense. — To  overcome  the  pre- 
sumption of  payment  from  the  lapse  of  time 
of  more  than  twenty  years,  the  creditor  can- 
not introduce  part  only  of  the  affidavit  of 
defense.  Hart  v.  Bucher,  186  Pa.  St.  384, 
40  Atl.  511. 

24.  Garnier  v.  Renner,  51  Ind.  372. 
Amount  of  mortgage. —  On  the  issue  as  to 

whether  lapse  of  time  less  than  twenty  years 
is  sufficient  to  show  payment  in  connection 
with  other  circumstances,  where  the  debtor 
contends  that  he  was  abundantly  able  to  pay 
the  claim  for  several  years  before  the  com- 
mencement of  the  action,  a  question  as  to 
how  much  of  a  mortgage  was  on  his  premises 
was  roh'vant.  Haspcr  v.  Weipcamp,  107  Ind. 
371,  79  N.  E.  191. 

25.  Thorn  v.  Moore,  21  Iowa  285;  Riche 
f.  Martin,  1  Misc.  (N.  Y.)  285,  20  N.  Y. 
Suppl.  093;  Darling  ■!;.  Temple,  22  Tex.  Civ. 
A))p.  478,  55  S.  W.  40;  Palmer  v.  Lawrence, 
72  Vt.  14,  47  Atl.  159. 

The  account-books  of  the  creditor,  al- 
though not  conclu'-'ive,  are  coiiipi'tciit  ovidoncc 
to  show  the  ii  pplicii t  ion  inlcndcil  liy  liini  of 
paynicntH  by  tli(!  dclitor,  wlicro  there  nro  Sev- 
ern! (Iclits.  MiHHouri  Cent.  Lumber  Co.  V. 
Ktx^wiirt,  78  Mo.  App.  450;  Van  R(>nHs(^liH>r 
V.  llohcrlH,  5  Den.   (N.  Y.)   470.    See  also 
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Smith  V.  Camp,  84  Ga.  117,  10  S.  E.  539; 
Gardere  v.  Fisk,  6  Mart.  N.  S.  (La.)  387. 

Self-serving  declarations. —  The  entry  of  a 
payment  by  the  creditor  on  a  particular  debt 
is  not  admissible  as  evidence  in  his  favor  on 
an  issue  as  to  how  the  debtor  directed  the 
application.  Craig  v.  Miller,  103  111.  605. 

Probability  of  agreement. —  On  an  issue  as 
to  the  agreement  between  the  parties,  evi- 
dence is  admissible  as  tending  to  show  what 
agreement  is  probable.  Brown  v.  Cahalin,  3 
Oreg.  45. 

Recitals  in  a  written  instrument  as  to  the 

balance  remaining  unpaid  on  a  former  in- 
debtedness are  admissible  as  an  admission 
by  the  debtor  that  payments  had  been  prop- 
erly applied.  Taylor  rj.  Cockrell,  80  Ala. 
236. 

Conclusion  of  fact. —  Where  defendant,  in 
an  action  on  a  non-negotiable  note,  sets  up 
payment  by  a  deceased  joint  maker,  testi- 
mony of  plaintiff  as  to  whether  the  payment 
was  or  was  not  made  on  the  note  is  com- 
petent, under  an  objection  that  it  called  for 
a  conclusion  of  fact  of  which  the  jury  are 
the  sole  judges.  Evans  v.  Deming,  2  N.  Y. 
St.  349. 

26.  Snell  v.  Cottingham,  72  111.  124;  Bay- 
ley  V.  Wynkoop,  10  111.  449;  Howland  f. 
Rench,  7  IBlackf.  (Ind.)  236. 

Time  of  declarations. —  To  show  an  appli- 
cation of  a  payment  by  the  debtor,  evidence 
of  declarations  of  the  debtor  previous  or  sub- 
sequent to  the  time  of  payment  is  admissible. 
Waters  v.  Tompkins,  2  C.  M.  &  R.  723,  5 
L.  J.  Exch.  01,  1  Tyrw.  &  G.  137. 

Parol  evidence  is  admissible  to  show  the 
intent  of  the  debtor,  with  notice  of  such  in- 
tent to  the  creditor.  Wittkowsky  v.  Reid,  82 
N.  C.  110;  Bray  v.  Crain,  59  Tex.  049.  On 
the  other  liand  evidence  of  the  intent  of  the 
debtor  is  not  admissible  unless  it  is  also 
shown  that  the  intent  was  at  the  time  known 
io  the  creditor.  Brice  i;.  Hamilton,  12  S.  C. 
32. 

27.  Mitchell  v.  Dall,  2  Harr.  &  G.  (Md.) 
159. 

28.  Sweeney  t-\  Pratt,  70  Conn.  271,  30 
Atl.  182. 
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was  sufficient  to  cancel  it.^'  "Where  the  appropriation  is  to  be  made  by  the  court, 
evidence  of  the  debts  to  which  the  payment  might  be  appHed  is  admissible.™ 

8.  Value  of  Property.  Wliere  property  is  delivered  in  part  payment  of  a 
debt,  evidence  is  admissible  on  behalf  of  the  debtor  to  show  its  value  at  the  place 
of  delivery,  in  the  absence  of  any  agreement  as  to  the  price.^^  If  the  question  is 
whether  certain  personalty  was  transferred  with  land  in  payment  of  a  debt  evi- 
dence of  the  value  of  the  land  is  admissible.^^  Under  the  statutes  passed  in  some  of 
the  Confederate  states  after  the  war  making  the  value  of  property  sold  the  limit 
of  liability,  it  is  competent  to  show  what  estimate  was  put  on  the  property  by  the 
parties  themselves  at  the  time  of  the  sale.^ 

9.  Medium  of  Payment.  Evidence  is  admissible  to  show  that  the  agreement 
was  to  pay  in  a  certain  medium,^  or  that  a  certain  medium  was  accepted  as  pay- 
ment.^^  Bat  evidence  to  show  that  a  written  instrument  is  payable  otherwise 
than  its  terms  indicate  is  inadmissible.^*  Where  the  obligation  was  payable  in 
Confederate  money  and  an  action  was  brought  after  the  close  of  the  war,  evi- 
dence is  admissible  to  show  the  value  of  the  specified  sum  in  lawful  money .^^  So 
evidence  tiiat  a  certain  kind  of  money  was  the  only  currency  generally  in  circu- 
lation in  a  certain  locality  at  the  time  of  a  certain  payment  is  admissible  to  estab- 
lish a  payment  in  snch  currency  to  corroborate  other  evidence  tending  to  the 
same  end.^^  Evidence  that  brokers  and  merchants  refused  to  receive  bank-bills, 
when  presented  by  the  creditor,  which  he  had  received  from  the  debtor  in  pay- 
ment of  a  debt,  is  admissible  to  show  that  they  were  not  current  or  available  to 
the  creditor  as  money.^' 

10.  Payment  by  or  to  Third  Person.  Evidence  of  payment  by  a  third  per- 
son is  inadmissible  unless  it  is  also  shown  that  it  was  paid  for  the  debtor  and 
accepted  by  the  creditor  as  payment.^"  Likewise  evidence  of  payment  to  a  third 
person  not  shown  to  be  authorized  by  the  creditor  to  accept  payment  is  not 
admissible.''^ 


29.  Frazer  v.  Miller,  7  Wash.  521,  35  Pac. 
427. 

30.  Robinson  v.  Allison,  36  Ala.  525. 

31.  Phillips  V.  Commercial  Bank,  1  Sm. 
&  M.  (Miss.)  636. 

32.  Ludwig  V.  Blackshere,  102  Iowa  366, 
71  N.  W.  356. 

33.  Ogburn  v.  Teague,  67  N.  C.  355. 

34.  Carey  v.  Philadelphia,  etc..  Petroleum 
Co.,  33  Cal.  694;  Sowers  v.  Earnhart,  64 
N.  C.  96. 

Circumstantial  evidence  is  admissible  to 
show  that  a  contract  was  to  be  discharged 
in  Confederate  money.  Heilbroner  v.  Doug- 
lass, 45  Tex.  402. 

Gold  or  silver. —  Where  the  writing  evi- 
dencing the  indebtedness  does  not  specify  the 
particular  kind  of  money  in  which  it  is  pay- 
able, evidence  is  not  admissible  that  it  was 
understood  and  agreed  that  it  should  be  paid 
in  either  gold  or  silver,  nor  is  evidence  of  a 
mercantile  usage  making  it  payable  in  gold 
or  silver.  Langenberger  v.  Kroeger,  48  Cal. 
147,  17  Am.  Rep.  418. 

35.  Jones  v.  Thomas,  5  Coldw.  (Tenn.) 
465. 

Evidence  of  laches,  in  connection  with  other 
circumstances,  is  admissible  to  show  consent 
or  acquiescence  of  the  creditor  to  the  receipt 
of  payment  in  a  certain  medium  by  his  agent. 
Ansley  v.  Carlos,  9  Ala.  973. 

36.  See  Comiiebcial  Paper,  8  Cyc.  271. 
Payment  in  Confederate  money. —  Where  a 

written  instrument  is  proved  to  be  payable 


in  dollars,  it  is  error  to  allow  the  debtor  to 
show  by  parol  that  the  parties  intended  pay- 
ment in  Confederate  money.  Miller  v.  Lacy, 
33  Tex.  351. 

37.  Short  f.  Abernathy,  42  Tex.  94. 

38.  Melvin  v.  Stevens,  84  N.  C.  78. 

39.  Kottwitz  r.  Bagby,  16  Tex.  656. 

40.  Whittier  v.  Eager,  1  Allen  (Mass.) 
499 ;  Gray  v.  Herman,  75  Wis.  453,  44  N.  W. 
248,  6  L.  R.  A.  691. 

Payment  by  person  receiving  goods. —  But 
in  an  action  for  the  price  of  goods  sold, 
where  the  debtor  purchased  them  for  the 
benefit  of  a  third  person,  evidence  that  the 
creditor  had  been  paid  by  such  third  person 
is  admissible,  although  the  latter  is  not  a 
party  to  the  suit  and  did  not  act  as  de- 
fendant's agent  in  making  the  payment.  Gray 
V.  Herman,  75  Wis.  453,  44  N.  W.  248,  6 
L.  R.  A.  691. 

41.  See  Hooks  v.  Frick,  75  Ga.  715. 

,  Deposit  in  bank. —  Evidence  that  defendant 
received  and  drew  checks  upon  certain  bank- 
ers is  inadmissible  to  show  that  a  deposit 
with  them  to  his  credit  was  a  lawful  pay- 
ment to  him.  Bluntzer  v.  Dewees,  79  Tex. 
272,  15  S.  W.  29. 

Authority  of  employee. —  Where  a  certain 
employee  accepted  and  receipted  payments 
made  to  the  creditor,  it  was  competent  for 
him  to  testify  whether  any  other  person  than 
himself  had  anything  to  do  with  payments 
made  to  the  creditor.  A.  A.  Cooper  Wagon, 
etc.,  Co.  V.  Barnt,  123  Iowa  32,  98  N.  W.  353. 
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11.  Documentary  Evidence  —  a.  In  General.  Tlie  rules  relating  to  admiesi- 
bility  of  docuiiieiitary  evidence  in  general  govern  tlie  adinissiljility  of  documentary 
evidence  of  payraent.^^  Documentary  evidence,  althougli  not  reciting  payment, 
may  be  admissible  as  a  fact,  having  some  tendency,  however  eliglit,  to  bIiow  pay- 
ment.''^ A  book  of  account  is  inadmissible  to  prove,  from  the  absence  of  an  entry 
tlierein,  that  certain  money  was  not  paid.**  Documentary  evidence  is  admissible 
even  though  it  shows  the  existence  of  a  del)t  presumed  to  be  paid  from  lapse  of 
time,  since  the  presumption  may  be  afterward  rebutted  by  other  evidence.*'' 

b.  Judicial  Records.  Judicial  records  bearing  on  the  issue  of  payment  are 
admissible.'"^ 

e.  Receipts  or  Other  Acknowledgments.''''  Receipts  given  by  a  party  to  the 
action  are  admissible  against  him  as  evidence  of  the  payment  recited  therein,** 


42.  See  Evidence,  12  Cyc.  296  et  seq.  See 
also  Dorsey  v.  Gassaway,  2  Harr.  &  J.  (Md. ) 
402,  3  Am.  Dec.  557;  Roberts  v.  Cocke,  120 
N.  C.  465,  27  S.  E.  143. 

The  books  of  a  bank,  which  do  not  show 
whether  the  checks  drawn  upon  it  were  pay- 
able to  bearer  or  to  order,  or  the  names  of 
the  persons  in  whose  favor  they  were  drawn, 
are  not  competent  evidence  of  money  paid  to 
any  particular  person.  Boyd  v.  Wilson,  3 
Fed.  Cas.  No.  1,751,  2  Cranch  C.  C.  525.  In 
an  action  by  tlie  indorser  of  a  note  to  re- 
cover the  amount  which  he  has  paid  thereon 
of  the  maker,  the  books  of  the  bank  to  which 
the  note  was  paid  are  admissible,  in  connec- 
tion with  plaintiff's  checlc  for  the  amount, 
to  prove  the  payment.  Parker  v.  Sanborn,  7 
Gray  (Mass.)  191. 

Verified  account  of  executor. —  A  verified 
account,  filed  by  an  executor  for  final  settle- 
ment, in  which  he  charged  himself  with 
money  collected  on  a  note  given  for  property 
sold,  is  admissible  to  show  payment  of  the 
note.    Wharton  v.  Thomason,  78  Ala.  45. 

Letters.— risk  v.  Fisk,  60  N.  Y.  631.  On 
an  issue  as  to  whether  plaintiff  had  taken 
the  note  of  one  N  as  collateral  security,  or 
whether  he  had  agreed  to  take  it  in  payment 
of  the  debt,  provided  N  promised  to  pay  the 
note  to  him,  a  letter  from  N  to  plaintiff, 
promising  to  pay  the  note,  was  competent 
evidence.    Bates  V.  Hazen,  63  N.  H.  6l8. 

Will.— Walls  V.  Walls,  170  Pa.  St.  48,  32 
Atl.  649,  holding  a  will  admissible  to  show 
that  the  creditor,  an  executor,  had  sufficient 
funds  in  his  hands  belonging  to  the  debtor 
to  pay  the  debt. 

Order  drawn  on  debtor. —  In  an  action 
against  a  debtor  for  the  whole  s\im  originally 
due  under  a  contract,  an  order  drawn  on 
him  by  his  creditor,  and  accepted  by  him, 
is  admissible  in  evidence.  Ilillyard  v.  Crab- 
tree,  11  Tex.  204,  02  Am.  Dec.  475. 

A  contract  other  than  that  sued  on  may 
be  road  in  evidenco  to  show  that  payments 
wore  made  on  account  of  such  other  contract. 
Ktone  V.  Tnlbot,  4  Wis.  442. 

Books  of  the  debtor  containing  entry  of 
payments  rro  immatorial  wlioro  the  only 
question  is  as  to  the  amount  of  wages  wliicli 
pIjiiriiifT  wns  to  rocoivo.  linllcr  v.  Kirbv,  53 
WIh.  188.  10  N.  W.  373.  A  book-account  of 
a  (Iclitor  of  the  dnfo  when  the  del)!,  fell  duo, 
Bhowing  II  baliince  in  hiw  favor,  (!(iual  to  a 
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second  instalment  of  plaintiff's  debt,  is  not 
admissible  to  prove  payment  of  that  instal- 
ment.   Clark  V.  Wells,  5  Gray  (Mass.)  69. 

43.  Harwood  v.  Harper,  54  Ala.  059. 

44.  Schwarze  v.  Roessler,  40  111.  App.  474; 
Riley  v.  Boehm,  167  Mass.  183,  45  N.  E.  84. 
But  see  Harbison  v.  Hall,  124  N.  C.  620,  32 
S.  E.  964,  holding  that  in  an  action  for  good*! 
sold,  where  the  defense  is  payment,  plaintiff 
may  show  by  his  bookkeeper,  in  corrobora- 
tion of  his  own  testimony,  that  the  amount 
has  not  been  paid,  his  usage  in  regard  to  his 
system  of  entries  in  his  books,  when  checks 
and  money  have  been  received,  and  that  the 
books  fail  to  shovt?  any  evidence  of  paj'ment. 

Book  entries  as  admissions  in  general  see 
Evidence,  17  Cvc.  395. 

45.  Lewis  V.  Schwenn,  93  Mo.  26,  2  S.  W. 
391,  3  Am.  St.  Rep.  511. 

46.  Griel  v.  Solomon,  82  Ala.  85,  2  So. 
322,  60  Am.  Rep.  733;  Harrison  v.  Hender- 
son, 12  Ga.  19;  Bradlev  v.  Briggs,  22  Vt.  95; 
Pasley  v.  Bromley,  32  W.  Va.  21,  9  S.  E.  40. 

47.  Admission  of  parol  evidence  to  vary  or 
contradict  receipt  see  Evidence,  17  Cyc.  629 
et  seq. 

Receipt  as  best  evidence  see  Evidence,  17 
Cyc.  494. 

Receipt  "  in  full "  as  subject  to  contradic- 
tion by  parol  evidence  see  Evidence,  17  Cyc. 
634. 

48.  Arkansas. — Burton  v.  Merrick,  21  Ark. 
357. 

California. —  Northrop  V.  Knott,  114  Cal. 
612,  46  Pac.  599. 

Georgia. —  Georgia  R.,  etc.,  Co.  v.  Macon, 
86  Ga.'  585,  13  S.  E.  21 ;  Scott  v.  Scott,  36 
Ga.  484. 

Iowa. —  Royce  V.  Barrager,  116  Iowa  671, 
88  N.  W.  940. 

Maine. —  Garn-sey  v.  Allen,  27  Me.  300. 

Minnesoia. —  Cain  v.  Mead,  06  Minn.  195, 
68  N.  W.  840. 

Mississippi. —  Wells  v.  Patterson,  7  How. 
32. 

Pennsi/lvania. —  Cassell  v.  Cooke,  8  Serg. 
&  R.  208,  11  Am.  Dec.  610;  Cluggage  v. 
Swan,  4  Binn.  150,  5  Am.  Doc.  400.  Com- 
pare McConnell  v.  Ferguson,  17  Lane.  L.  Rov. 
07,  13  York  Log.  Rec.  132. 

Enfiland. —  Carmarthen,  etc.,  R.  Co.  v. 
Manohoator,  eic,  R.  Co.,  L.  R.  8  C.  P.  085, 
42  Ti.  J.  C.  P.  202. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  211. 
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after  proof  of  execution/'  The  receipt  must  be  one  executed  by  the  creditor  or 
liis  agent  authorized  to  give  a  receipt,^"  tlie  rule  being  tliat  receipts  b}'  third  per- 
sons are  not  evidence,  but  tliat  the  persons  themselves  should  be  introduced.^^  So 
indorsements  of  credits  by  the  creditor  on  the  instrument  sued  on  are  competent 
evidence  against  him  as  admissions  of  payment.^^  A  receipt  is  not  evidence  of 
the  payment  tliereby  acknowledged  as  against  strangers  thereto.^^  If  the  creditor 
alleges  that  the  receipt  has  been  altered  and  increased,  the  debtor  may  show  that 
the  receipt  was  in  its  present  condition  soon  after  it  was  signed  and  before  the 
action  was  brought.^^ 

d.  Bills,  Notes,  or  Cheeks.  A  note  is  admissible  in  connection  with  other 
evidence  to  show  that  it  was  a  payment  of  the  debt  sued  on.''^  So  the  note  in 
controversy,  from  which  the  signature  of  the  maker  has  been  torn  off,  is  admis- 
eible  in  evidence  in  behalf  of  the  maker.^^  Bank  checks  of  the  debtor  payable  to 
the  order  of  the  creditor  and  indorsed  by  him  are  admissible  in  evidence  to  show 
payment.^''    So  a  draft  drawn  to  the  order  of  the  drawee  himself,  and  given  to 


To  show  payment  of  purchase-money  as 
recited  in  deed. —  Where  a  deed  has  been 
introduced  in  evidence  without  objection,  a 
receipt  showing  the  payment  of  the  purchase- 
money  recited  in  the  deed  is  also  admissible. 
Farrow  v.  Nashville,  etc.,  R.  Co.,  109  Ala. 
448,  20  So.  303. 

Rejection  in  former  action. —  A  receipt, 
■which  has  been  disallowed  by  a  jury  as  evi- 
dence of  payment  on  a  note,  may  be  given 
in  evidence  in  an  action  of  assumpsit  for 
the  money.  Mervin  v.  Potter,  1  Root  ( Conn. ) 
201. 

Recepit  not  tending  to  show  payment. — 

Receipts  tending  to  prove  that  the  creditor 
had  purchased  the  land  mortgaged  as  col- 
lateral security  at  sheriff's  sale  are  not  com- 
petent evidence  to  prove  that  the  judgment 
had  been  paid.  Wasson  r.  Hodshire,  108  Ind. 
26,  8  N.  E.  621. 

Receipts  of  persons  without  the  state.— 
The  receipts  of  persons  without  the  common- 
wealth are  admissible,  on  proof  of  their  hand- 
writing, as  evidence  of  charges  in  a  guardian- 
ship account  of  payments  to  such  persons. 
Shearman  v.  Akins^  4  Pick.  (Mass.)  283. 

A  receipt  for  interest,  bearing  a  certain 
date,  was  admissible  to  raise  the  presumption 
that  all  interest  had  been  paid  to  that  date. 
Elliott  V.  Curry,  1  Phila.  (Pa.)  281. 

Explanation. —  Evidence  is  admissible  on 
behalf  of  a  creditor  to  show  that  a  receipt 
was  given  for  a  payment  represented  by  a 
credit  admitted  in  the  complaint.  Robertson 
V.  Garshwiler,  81  Ind.  463. 

49.  Hander  v.  Baade,  16  Tex.  Civ.  App. 
119,  40  S.  W.  422. 

Proof  by  subscribing  witness. —  A  receipt, 
signed  by  a  subscribing  witness,  may  be 
proved  by  that  witness.  Heckert  v.  Haine,  6 
Binn.  (Pa.)  16. 

50.  Goldman  v.  Brandt,  5  N.  Y.  Suppl. 
420;  Perkins  v.  Hawkins,  9  Gratt.  (Va.)  649. 
But  see  Locke  v.  Porter  Gold,  etc.,  Min.  Co., 
41  Cal.  305;  Sewanee  Min.  Co.  v.  Best,  3 
Head  (Tenn.)  701,  holding  that  where  a 
party  who  has  no  agency  or  power  in  the 
matter  gives  a  receipt,  such  receipt  is,  with 
the  acceptance  of  the  money  by  the  person 
entitled  thereto,  competent  evidence  of  the 


payment  of  the  same;  but  an  admission  that 
it  was  in  full  to  date  is  not  admissible 
against  the  latter. 

Nominal  party.— Under  the  rule  that  the 
declarations  of  a  nominal  plaintiff  are  not 
admissible  to  defeat  the  action,  a  receipt 
executed  by  him  is  inadmissible  as  an  ad- 
mission in  favor  of  defendant.  Copeland  i?, 
Clark,  2  Ala.  388. 

51.  See  Evidence,  17  Cyc.  494. 

52.  Brown  v.  Gooden,  16  Ind.  444;  Sowles 
V.  Butler,  71  Vt.  271,  44  Atl.  355.  See  also 
Wilson  V.  Pope,  37  Barb.  (N.  Y.)  321; 
Hopper  V.  Hopper,  61  S.  C.  124,  39  S.  E.  366. 

53.  Ferris  v.  Boxell,  34  Minn.  262,  25 
N.  W.  592;  Ellison  v.  Albright,  41  Nebr.  93, 
59  N.  W.  703,  29  L.  R.  A.  737 ;  Roll  v.  Max- 
well, 5  N.  J.  L.  493. 

54.  Burnham  v.  Parkhurst,  108  Mass.  341. 

55.  Ruch  V.  Fricke,  28  Pa.  St.  241 ;  Snyder 
V.  Wertz,  5  Whart.  (Pa.)  163;  Heffner  v. 
Wenrich,  15  Leg.  Int.  (Pa.)  102. 

To  show  payment  by  third  person. —  Notes 
of  the  debtor  and  receipts,  in  the  possession 
of  a  third  person  who  closed  up  the  business 
of  the  debtor,  have  been  held  admissible  in 
an  action  by  him  against  the  debtor,  to  show 
payment  by  such  third  person  out  of  his  own 
moneys.    Scott  v.  Scott,  36  Ga.  484. 

Possession. — Notes  found  among  the  papers 
of  the  debtor  in  his  handwriting  and  to  the 
order  of  the  creditor  are  not  admissible  to 
prove  payment  to  the  creditor  where  there  is 
no  evidence  that  they  were  ever  in  the  pos- 
session of  the  creditor.  Lamb  v.  Ward,  114 
N.  C.  255,  19  S.  E.  230. 

Note  as  counter-claim. —  Where  plaintiff 
sets  up  a  note  as  a  counter-claim,  a  note 
made  by  defendant  in  favor  of  plaintiff 
shortly  before  the  note  counter-claimed  be- 
came due  is  not  admissible  to  show  that  on 
that  date  defendant  received  the  amount 
named  in  such  note  to  apply  in  payment  of 
the  counter-claim.  Cohu  v.  Husson,  119 
N.  Y.  609,  23  N.  E.  573. 

56.  Chinberg  v.  Gale  Sulky  Harrow  Mfg. 
Co.,  38  Kan.  228,  16  Pac.  462. 

57.  Jesse  v.  Davis,  34  Mo.  App.  351.  See 
also  Murphy  v.  Brick,  33  Pa.  St.  235  ;  Stevens 
V.  Gainesville  Nat.  Bank,  62  Tex.  499.  Oon- 
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the  creditor,  is  admissible  on  the  question  of  payment,  ■witliont  hcing  indorsed 
by  tlie  pa^'ee.^^  To  explain  a  receipt  "in  full  up  to  date,  including  a  note," 
and  rebut  any  presumption  tliat  it  was  accepted  as  absolute  payment,  such  note 
is  admissible  in  evidence/'^ 

12.  Parol  Evidence.  Parol  evidence  is  admissiljle  to  show  that  a  debt  lias 
been  paid,  although  the  debt  is  evidenced  by  a  vpriting."'^  So  parol  evidence  is 
admissible  to  show  that  an  assignment,  although  absolute  on  its  face,  was  talcen 
simply  as  security."  Where  the  statute  defines  the  meaning  of  "  current  lav/ful 
money,"  parol  evidence  is  inadmissible  to  show  what  kind  of  money  was  intended 
in  a  contract  using  such  phrase."^  Where  a  debtor  introduces  in  evidence  a 
check  alleged  to  have  been  received  by  the  creditor  in  full  payment,  the  creditor 
may  show  by  parol  that  the  check  was  intended  only  to  pay  his  expenses."'^ 

F.  Weig-ht  and  Sufficiency  of  Evidence  —  l.  In  General."  Payment 
must  be  proved  by  a  preponderance  of  the  evidence.*'^    The  same  rules  as  to 


tra,  Burch  v.  Spaulding,  4  Fed.  Cas.  No. 
2,140,  2  Cranch  C.  C.  422;  Lowe  v.  McClery, 
15  Fed.  Cas.  No.  8,566,  3  Cranch  C.  C.  254. 

Mutilated  check. —  The  admission,  as  evi- 
dence of  a  payment  to  a  particular  person, 
of  a  check  so  mutilated  that  only  part  of 
the  name  of  the  payee  appears  on  the  face 
of  it  is  not  error,  where  the  evidence  in 
respect  to  the  check  does  not  make  a  ease 
for  the  application,  against  the  party  offering 
it,  of  the  presumption  arising  from  such 
mutilation.  Ferneau  v.  Whitford,  39  Mo. 
App.  311. 

Appropriation  to  debt  in  controversy. —  A 

check  drawn  by  defendant  to  plaintiff's  order, 
and  paid  to  the  latter^  is  evidence  that  the 
amount  of  it  was  paid  to  plaintiff  on  ac- 
count of  a  debt  shown  to  have  existed,  and 
cannot  be  excluded  because  the  court  may 
think  it  belonged  to  a  different  transaction. 
Masser  v.  Bowen,  29  Pa.  St.  128,  72  Am. 
Dec.  619. 

Effect  of  no  indorsement. —  Where,  in  an 
action  on  account,  defendants  alleged  pay- 
ment by  a  check  drawn  on  them  to  plaintiffs, 
payable  by  a  certain  bank,  it  was  not  error 
to  admit  in  evidence  the  check,  stamped 
"  paid,"  although  there  was  no  indorsement 
on  it,  it  appearing  that  the  bank  had  paid 
other  checks  drawn  by  defendants  to  the 
payees  without  requiring  indorsement. 
Baumgardner  V.  Henry,  131  Mich.  240,  91 
N.  W.  169. 

Rebuttal. —  Where  defendant,  to  prove  pay- 
ment, offers  checks  for  a  larger  amount  than 
plaintiff's  bill,  plaintiff  may  show  that  tlie 
chocks  Avere  in  payment  of  prior  transactions, 
over  objection  that  the  evidence  was  not 
witliin  tlic  pleadings.  Druss  v.  Rosen,  84 
N.  Y.  .Suppl.  174. 

Individual  check  for  firm  debt. —  Where  de- 
fendant testifies  lliat  a  debt  has  been  paid 
wifli  firm  money,  his  individual  clieck  is  not 
adiniRsible.  Arbu(kl(!S  v.  Chadwick,  146  Pa. 
St.  303,  23  Atl.  346. 

Checks  payable  to  administrator. —  Cliecks 
drawn  l)y  tlie  dol)tor  on  a  bank,  with  its 
sfiiiiip  of  payment  thoroon,  wliii'h  were  pay- 
able to  the  order  of  the  adiiiinis)  ralor  in  his 
own  name,  and  indorsed  by  liinv  both  in- 
dividually and  in  his  r(^pn^H<uii,nl  ivo  (rnpacil^y, 
are  not  adiiiiHsilih!  in  evidence  to  hIiow  pay- 
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ment  of  such  debt,  without  proof  that  the 
checks  were  given  in  payment  of  it,  or  evi- 
dence connecting  them  with  it.  Simmons  v. 
Thornton,  111  Ga.  239,  36  S.  E.  685. 

58.  Connelly  i'.  McKean,  64  Pa.  St.  113. 

59.  Grovenstein  v.  Brewer,  76  Ga.  763. 

60.  See  Evidence,  17  Cyc.  691,  692. 
Parol  evidence  that  promissory  notes  were 

delivered  and  accepted  in  payment  is  ad- 
missible, without  producing  the  notes  or 
accounting  for  their  non-production.  Fisher 
V.  George  S.  Jones  Co.,  93  Ga.  717,  21  S.  E. 
152. 

61.  Butman  v.  Howell,  144  Mass.  66,  10 
N.  E.  504. 

62.  Lee  v.  Biddis,  1  Ball.  (Pa.)  175,  1  L. 
ed.  88. 

63.  Hendricks  v.  Leopold,  (Tex.  App.  1892) 
18  S.  W.  638. 

64.  Receipts  see  supra,  V,  C. 

To  aid  or  rebut  presumption  of  payment 
from  lapse  of  time  see  supra,  VII,  D,  4,  e, 
(m). 

65.  Perot  v.  Cooper,  17  Colo.  80,  28  Pac. 
391,  31  Am.  St.  Rep.  258;  Boon  v.  Bliss,  98 
111.  App.  341 ;  Mullally  v.  Dingman,  62  Nebr. 
702,  87  N.  W.  543;  Meyer  v.  Hafemeister, 
119  Wis.  539,  97  N.  W.  165,  100  Am.  St.  Rep. 
900. 

Reasonable  certainty.. —  Moreira's  Succes- 
sion, 16  La.  Ann.  308. 

Mere  probability  is  insufficient.  Sigur  v. 
Burguieres,  111  La.  1077,  36  So.  134. 

Evidence  held  sufficient  to  show  payment 
see  Charouleau  v.  Charouleau,  5  Ariz.  192, 
50  Pac.  112;  All  Gett  v.  Carr,  3  Cal.  App. 
47,  84  Pac.  458;  ITenslcy  v.  Lewis,  41  S.  W. 
440,  10  Ky.  L.  Rep.  633;  Griswold  v.  Lam- 
bert, 89  Me.  534,  36  Atl.  1046;  Korf  v.  Korf, 
125  Mich.  250,  84  N.  W.  130  (purchase  or 
payment)  ;  Blund(dl  p.  Vaughan,  12  Sm.  &  M. 
(Miss.)  625;  Soacoast  R.  Co.  v.  Wood,  65 
N.  J.  Eq.  530,  56  Atl.  337 ;  Chapman  V.  Hunt, 
18  N.  J.  Eq.  414;  Burroughs  v.  Straus,  48 
N.  Y.  App.  Div.  584.  02  N.  Y.  Suppl.  1110; 
Lombard  v.  Moore,  0  Misc.  (N.  Y.)  469,  27 
N.  Y.  Suppl.  523;  Fleck  V.  Nccrenberg,  85 
N.  Y.  Suppl.  370;  Seabrook  v.  Hammond,  5 
Rich.  (S.  C.)  160;  Alsup  v.  Thompson,  (Tcnn. 
Ch.  App.  IrfOS)  52  S.  W.  324;  Hepburn  v. 
Dundas,  13  Gratt.  (Va.)  219;  Cushman  f;. 
Hall,  28  Vt.  650;  McGraw  v.  Franklin,  2 
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weight  and  sufficiency  are  applicable  as  in  civil  actions  in  general,  so  that  there 


Wash.  17,  25  Pac.  911,  26  Pac.  810;  Schatz 
V.  Pfeil,  56  Wis.  429,  14  N.  W.  628.  See 
also  Carson  v.  Lineburger,  70  N.  0.  173. 
Sufficient  evidence  of  payment  of  a  subse- 
quent quarter's  rent  is  prima  facie  evidence 
of  payment  for  all  former  quarters.  Brewer 
V.  Knapp,  1  Pick.  (Mass.)  332.  Evidence  of 
an  agreement  that  an  item  in  the  nature  of 
a  cross  demand  should  be  credited  as  a  pay- 
ment pro  tanto  will  sustain  a  decree  allow- 
ing the  item  to  be  credited  on  the  claim  in 
suit.  McCurdy  v.  Middleton,  90  Ala.  99,  7 
So.  655.  Payment  of  a  note  is  sufficiently 
shown  by  the  testimony  of  two  witnesses  to 
the  fact  that  a  certain  amount  of  money  was 
paid,  which  amount  would  extinguish  the 
note,  notwithstanding  the  maker  afterward 
paid  interest  on  a  balance  claimed  to  be  due, 
and  the  payee  did  not  surrender  the  note. 
Eitter  v.  Schenk,  101  111.  387.  Proof  of  the 
payment  by  defendant  of  orders  drawn  by 
plaintiffs  upon  him  in  favor  of  third  parties 
is  sufficient  as  proof  of  payment  to  plaintiffs. 
Webber  v.  Howe,  36  Mich.  150,  24  Am.  Rep. 
590. 

Evidence  held  not  sufficient  to  show  pay- 
ment see  Arnold  v.  Arnold,  124  Ala.  550,  27 
So.  465,  82  Am.  St.  Rep.  199;  Connerly  v. 
Inman,  (Ark.  1906)  95  S.  W.  138;  Texar- 
kana,  etc.,  R.  Co.  v.  Bemis  Lumber  Co.,  67 
Ark.  542,  55  S.  W.  944;  Kutcher  v.  Love,  19 
Colo.  542,  36  Pac.  152;  Darby  v.  Miller,  116 
Ga.  952,  43  S.  E.  374;  Roby  v.  Pipher,  109 
Ind.  345,  9  N.  E.  604;  Combs  v.  Krish,  84 
S.  W.  562,  27  Ky.  L.  Rep.  154;  Houeye  v. 
Henkel,  115  La.  1066,  40  So.  460;  Bright- 
man  V.  Buffington,  184  Mass.  401,  68  N.  E. 
828  (gift  instead  of  payment)  ;  Carter  v. 
Weber,  138  Mich.  576,  101  N.  W.  818;  Bald- 
win V.  Clock,  68  Mich.  201,  35  N.  W.  904; 
Beardslee  v.  Horton,  3  Mich.  560;  Lang  v. 
Ferrant,  55  Minn.  415,  57  N.  W.  140;  Curtis 
t'.  Moore,  162  Mo.  442,  63  S.  W.  80;  Drake 
V.  Critz,  83  Mo.  App.  650;  Sanders  v.  Clif- 
ford, 72  Mo.  App.  548;  Crawford  v.  Spencer, 
36  Mo.  App.  78 ;  Gaylord  v.  Gibson,  36  N.  Y. 
App.  Div.  548,  55  N.  Y.  Suppl.  670;  Cameron 
V.  Leonard,  11  N.  Y.  App.  Div.  631,  42  N.  Y. 
Suppl.  73 ;  Metropolitan  Bank  v.  Smith,  4 
Rob.  (N.  Y.)  229;  Miller  v.  Smith,  23  Misc. 
(N.  Y.)  648,  52  N.  Y.  Suppl.  91;  Schwartz 
V.  Allen,  7  N.  Y.  Suppl.  5;  Outlaw  V.  Garner, 
139  N.  C.  190,  51  S.  E.  925;  Rhoades  v. 
Crozier,  (Tenn.  Ch.  App.  1900)  59  S.  W. 
211;  Cunningham  t'.  Davis,  (Tenn.  Ch.  App. 
1898)  47  S.  W.  140;  Feder  v.  Ervin,  (Tenn. 
Ch.  App.  1896)  38  S.  W.  446,  36  L.  R.  A. 
335 ;  _  Henderson  v.  Landa,  79  Tex.  39,  14 
S.  W.  891;  Garrett  V.  Robinson,  (Tex.  Civ. 
App.  1897)  43  S.  W.  288;  McCamant  v.  Rob- 
erts, (Tex.  Civ.  App.  1894)  25  S.  W.  731; 
Cherry  r.  Butler,  (Tex.  App.  1891)  17  S.  W 
1090;  Flick  v.  Fridlev,  83  Va.  777,  3  S.  B. 
380;  Lewis  v.  England,  14  Wyo.  128,  82  Pac. 
869,  2  L.  R.  A.  N.  S.  401 ;  Cator  v.  Croydon 
Canal  Co.,  4  Y.  &  C.  Exch.  405.  See  also 
Jones  V.  Gretton,  8  Exch.  773,  22  L.  J.  Exch. 
247.    Documentary  evidence.    True  v.  Hard- 


ing, 12  Me.  193;  Grain  v.  Barnes,  1  Md.  Ch. 
151;  Rogers  v.  Priest,  74  Wis.  538,  43  N.  W. 
510.  Evidence  that  plaintiffs  at  some  time 
had  in  their  possession  a  certain  amount  of 
money  belonging  to  defendant  does  not  show 
payment  thereof  tQ  them  in  part  payment  of 
their  claim  against  defendant.  Simons  v. 
Martin,  etc.,  Mfg.  Co.,  25  Misc.  (N.  Y.)  788, 
54  N.  Y.  Suppl.  560.  The  testimony  of  a 
witness  that  he  saw  defendant  pay  plaintiff's 
intestate  some  money  when  ti'ying  to  make 
a  settlement,  but  could  not  tell  how  much, 
is  insufficient  to  support  an  allegation  of 
payment.  Magenau  v.  Bell,  14  Nebr.  7,  14 
N.  W.  664.  Evidence  that  a  debtor  ordered 
her  agent  to  send  the  money,  and,  hearing 
nothing  more  about  it,  supposed  that  it  was 
paid,  is  not  sufficient  to  show  payment,  es- 
pecially where  there  is  inferential  evidence 
to  the  contrary.  McCurdy  v.  Middleton,  82 
Ala.  131,  2  So.  721.  The  word  "settled," 
written  under  an  account  in  a  book  of  ac- 
counts, and  signed  by  both  parties,  does  not 
of  itself  necessarily  import  payment.  Rey- 
nolds V.  Williams,  9  Kulp  (Pa.)  380. 

Evidence  held  sufiScient  to  show  non-pay- 
ment see  Swan  v.  Brewster,  1  N.  Y.  Suppl. 
584;  Schuey  v.  Schaeffer,  130  Pa.  St.  16,  18 
Atl.  544,  549;  Blount  v.  U.  S.,  21  Ct.  CI.  274. 

Sufficiency  of  evidence  to  overcome  pre- 
sumption that  payment  by  person  jointly 
liable  on  note,  not  credited  on  such  note,  was 
made  on  his  individual  note.  Well  v.  Ayers, 
84  Va.  341,  5  S.  E.  21. 

Number  of  witnesses. —  The  testimony  of 
only  one  witness,  where  not  corroborated, 
has  been  held,  in  some  jurisdictions,  insuffi- 
cient to  prove  payment.  Silver  v.  Hedges,  3 
Dana  (Ky. )  439.  But  see  De  St.  Romes 
New  Orleans,  18  La.  Ann.  210.  Payment  of 
an  obligation  over  five  hundred  dollars  may 
be  proved  by  a  single  witness.  Jones  v. 
Fleming,  15  La.  Ann.  522;  O'Brien  v.  Flynn, 
8  La.  Ann.  307. 

Evidence  held  sufficient  to  show  payment 
by  transfer  of  property  or  performance  of 
services  see  Curtis  v.  Nash,  88  Me.  476,  34 
Atl.  273 ;  Seighman  v.  Marshall,  17  Md.  550. 

Evidence  held  insufficient  to  show  pay- 
ment by  transfer  of  property  or  performance 
of  services  see  Joiner  v.  Enos,  23  111.  App. 
224;  Allison  v.  Allison,  99  Va.  472,  39  S.  E. 
130.  An  unexecuted  agreement  by  a  mort- 
gagee of  realty,  with  two  of  the  three  mort- 
gagors, to  take  the  mortgaged  premises  in 
payment  of  the  mortgage  notes,  is  not  suffi- 
cient evidence  to  show  payment  of  those 
notes,  in  a  suit  by  the  mortgagee  against 
the  indorser  of  them.  Green  v.  Davis,  44 
N.  H.  71. 

Sufficiency  of  evidence  to  show  debt  was 
payable  in  Cenfederate  money  see  Jackson 
V.  Jackson,  47  Ga.  99;  Morgan  v.  Otey,  21 
Gratt.  (Va.)  619. 

Remittance  by  mail. —  Proof  that  money 
agreed  to  be  paid  was  sent  by  mail,  in  con- 
nection with  other  circumstances,  is  prima 
facie  evidence  of  its  receipt  and  payment. 
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is  no  preponderance  where  the  evidence  is  equally  balanced,  and  in  such  caee 
plaintiff  is  entitled  to  recover.''^ 

2.  Admissions  of  Parties.  Admissions  of  the  debtor  may  be  sufficient  to  show 
non-payment,^''  as  are  admissions  of  the  creditor  or  his  agents  to  show  payment.*^ 

3.  Testimony  of  Parties.  The  positive  testimony  of  a  creditor  may  be  suf- 
ficient of  itself  to  show  non-payment/^  as  may  the  testimony  of  the  debtor 


Waydell  v.  Velie,  I  Bradf.  Surr.  (N.  Y.)  277. 
Evidence  that  a  letter  containing  a  draft  was 
addressed  to  the  creditor  in  a  large  city 
■without  adding  the  street  and  number  which 
was  known  to  the  debtor  is  insufficient  to 
show  that  it  was  actually  received  by  the 
creditor.  Fleming,  etc.;,  Co.  v.  Evans,  9  Kan. 
App.  858,  61  Pac.  503.  No  presumption  that 
a  debt  had  been  paid  through  the  mails  was 
established  where  there  was  no  evidence  that 
the  letters  through  which  the  payments  were 
claimed  to  have  been  made  were  ever  duly 
deposited  in  the  United  States  mail  where 
the  payer  resided,  inclosed  in  a  securely 
sealed  wrapper,  addressed  to  the  person  al- 
leged to  have  been  paid,  and  postage  duly 
paid,  or  that  the  same  ever  came  to  such 
person.  Barnes  v.  Courtright,  37  Misc. 
(N.  Y.)  60,  74  N.  Y.  Suppl.  203. 

Sufficiency  of  evidence  as  to  amount  of 
payment  see  Tallman  v.  Miller,  32  Nebr.  559, 

49  N".  W.  459;  Arnett  v.  Hill,  11  N.  Y.  Suppl. 
381.  One  may  prove  that  he  had  paid  a  note 
by  partial  payments,  although  he  cannot 
show  the  exact  date  and  amount  of  each  pay- 
ment. Fletcher  v.  Dulaney,  1  Indian  Terr. 
674,  43  S.  W.  955. 

Sufficiency  of  evidence  to  show  applica- 
tion of  payment  to  one  of  two  or  more  debts 
see  Pearce  v.  Walker,  103  Ala.  250,  15  So. 
568;  Kent  v.  Marks,  101  Ala.  350,  14  So. 
472;  Cox  V.  Wall,  84  Ga.  456,  11  S.  E.  137; 
Green  v.  Ford,  79  Ga.  130,  3  S.  JW.  624; 
Brooks  V.  Jones,  114  Iowa  385,  82  N.  W.  434, 
86  N.  W.  300;  Sankey  v.  Cook,  78  Iowa  419, 
43  N".  W.  280  (where  only  one  debt  shown)  ; 
Hunt  V.  Brewer,  68  Me.  262  (holding  that 
where  one  indebted  as  a  partner  and  in- 
dividually gave  his  note  in  payment  and 
took  a  receipt  as  follows :  "  Received  from 
F.  S.  Brewer  his  ninety-day  note  for  three 
hundred  dollars,"  such  receipt  has  no  bear- 
ing one  way  or  the  other  on  the  question 
whether  the  note  was  appropriated  on  the 
joint  or  on  the  several  account)  ;  Svvett  v. 
Boyce,  134  Mass.  381  ;  Lewis  v.  Noble,  93 
Mich.  345,  53  N.  W.  396;  Moore  v.  Pollock, 

50  Nebr.  900,  70  N.  W.  541;  Johnson  v. 
Blazer,  33  Nebr.  841,  51  N.  W.  239;  Price 
V.  Dearborn,  34  N.  H.  481  ;  Coleman  v. 
Howell,  (N.  J.  Ch.  1888)  16  Atl.  202;  Wood- 
rufl'  V.  Mclntyre,  (N.  J.  Ch.  1888)  14  Atl. 
572 ;  Grant  v.  Keator,  1 17  N.  Y.  369,  22  N.  E. 
1055;  Ebcrlin  v.  Palmer,  10  N.  Y.  Suppl. 
660;  Fargo  First  Nat.  Bank  v.  Rol)orts,  2 
N.  D.  195.  49  N.  W.  722;  Tlinkle  v.  lliggins, 
83  Tex.  615,  19  S.  W.  147;  Otto  v.  Klauber, 
23  Wis.  471;  Malionoy  ».  McRwoonoy,  31  N. 
Brnnsw.  672.  A  debtor's  ap])lication  of  a 
payment  to  a  piirticulnr  Himii  may  bo  in- 
ferred from  circnrnstantial  ovideiico  of  his 
intention,     r.inilcn  v.  Kovvan,  59  N.  If.  215. 
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The  misapplication  of  payments  cannot  be 
proved  by  vague  and  conjectural  proof,  in 
opposition  to  explicit  denial  and  documen- 
tary evidence.  Vimont  v.  Welch,  2  A.  K. 
Marsh.  (Ky.)  110.  A  bank  check  in  the 
usual  form  is  not,  evea  when  paid  and  re- 
turned to  the  drawer,  an  acknowledgment 
that  the  money  therein  mentioned  has  beea 
received  for  and  applied  to  a  particular  pur- 
pose. Ottens  V.  Fred  Krug  Brewing  Co.,  58 
Nebr.  331,  78  N.  W.  622.  The  fact  that 
timber  was  mortgaged  to  secure  the  debt 
sued  on  strengthens  defendant's  testimony 
that  the  proceeds  of  the  timber  were  paid 
on  that  debt,  and  not  on  other  debts  due 
plaintiff,  and  is  sufficient,  with  such  testi- 
mony, to  sustain  the  plea  of  payment. 
Chancy  v.  Eamey,  43  S.  W.  235,  19  Ky.  L. 
Rep.  1258. 

66.  Shulman  v.  Brantley,  50  Ala.  81; 
Mullally  V.  Dingman,  62  Nebr.  702,  87  N.  W. 
543. 

67.  Amos  V.  Flournoy,  80  Ga.  771,  6  S.  E. 
696 ;  Wiltsie  v.  Wiltsie,  1  N.  Y.  Suppl.  559 ; 
Sender's  Estate,  169  Pa.  St.  239,  32  Atl.  417; 
Martin  v.  Fowler,  51  S.  C.  499,  29  S.  E.  261. 

68.  Kelly  v.  Butterworth,  103  111.  App. 
87;  Koontz  v.  Koontz,  79  Md.  357,  32  Atl. 
1054;  Rauth  v.  Scheer,  20  Misc.  (N.  Y.)  689, 
46  N.  Y.  Suppl.  539;  Hall  v.  Thompson,  24 
N.  Y.  Suppl.  86;  State  Bank  v.  Wilson,  12 
N.  C.  484.  But  see  Block  v.  Cross,  36  Miss. 
549. 

Loan. —  But  an  acknowledgment  by  plain- 
tiff that  he  received  money  from  defendant, 
but  at  the  same  time  stating  that  it  was  as 
a  loan,  is  not  sufficient  evidence  of  payment. 
Oldham  v.  Henderson,  4  Mo.  295. 

The  report  of  a  commissioner  that  his  pre- 
decessor had  paid  him  a  certain  fund  is  not 
conclusive  in  the  latter's  favor  on  a  plea  of 
payment,  although  the  reporting  commis- 
sioner may  be  liable  therefor  on  his  bond. 
Perkins  v.  Chambers,  49  S.  W.  544,  20  Ky. 
L.  Rep.  1506. 

Possession  of  funds  of  debtor. —  Where 
plaintiff  admits  having  money  in  his  hands 
belonging  to  defendant,  but  fails  to  disclose 
how  muel),  it  Mill  be  presumed  that  he  has 
sufficient  to  liquidate  a  balance  due  by  de- 
fendant to  him.  Pulver  v.  Esselstvn,  22 
Misc.  (N.  Y.)  429,  50  N.  Y.  Suppl.  756. 

69.  See  Collins  v.  Stocking,  98  Mo.  290,  11 
S.  W.  750;  Magee  v.  Bradley,  54  N.  J.  Eq. 
326,  35  Atl.  103;  Roussel  \\  ]\Iathews,  62 
N.  Y.  App.  Div.  1,  70  N.  Y.  Suppl.  886  [a/- 
firmrd  in  171  N.  Y.  634,  63  N.  E.  1122]. 

Conflicting  statements. —  Toslimony  of  a 
mortgagee,  suing  to  foreclose,  that  the  (lebt 
for  which  thn  mortgage  was  given  exisled  at 
tlio  pxcciition  of  the  latter,  corrobniiilcd  by 
teHtiniony  of  an  attorney  wlio  has  been  iiu- 
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to  show  payment.™  Where  the  only  testimony  is  that  of  the  debtor  and  the 
creditor,  which  is  in  irreconcilable  conflict,  the  possession  by  the  debtor,  unex- 
plained, of  the  obligation  evidencing  the  debt,  is  conclusive  on  the  question  of 
payment.''^ 

4.  Payment  by  Bill,  Note,  or  Check.  The  evidence  to  show  that  a  bill,  note, 
order,  or  check  was  or  was  not  accepted  as  absolute  payment  according  to  whether 
payment  in  such  a  case  is  or  is  not  presumed,  must  be  clear  and  convincing." 

G.  Trial — l.  In  General.    The  trial,  in  so  far  as  the  issue  of  payment  is 


thorized  to  collect  the  debt,  is  not  overcome 
by  evidence  of  statements  made  by  the  mort- 
gagee prior  to  taking  the  mortgage  that  the 
debt  was  paid,  and  that  he  and  the  debtor 
were  "  square."  Johnson  v.  Johnson,  101 
Iowa  405,  70  N.  W.  598. 

The  character,  temperament,  and  habits  of 
two  litigants  and  the  surrounding  circum- 
stances may  make  it  more  probable  that  one 
has  forgotten  the  debt  due  him  by  the  other 
than  that  the  other  should  have  paid  it  and 
have  preserved  no  record  showing  how,  when, 
•where,  or  to  whom  such  payment  was  made. 
Sigur  V.  Burguieres,  111  La.  1077,  36  .So.  134. 

70.  Hallenbeck  v.  Saugerties,  33  N.  Y.  App. 
Div.  635,  53  N.  Y.  Suppl.  626;  Mayo  v. 
Davidge,  4  N.  Y.  Suppl.  77  [affirming  1  N.  Y. 
Suppl.  792] ;  In  re  Burk,  205  Pa.  St.  332,  54 
Atl.  998.  See  also  Kehoe  v.  McConaghy,  29 
Wash.  175,  69  Pac.  742. 

When  not  conclusive,  although  uncontra- 
dicted.—  But  testimony  of  defendant,  al- 
though uncontradicted  as  to  payment,  is 
not  conclusive  on  the  jury,  where,  on  trial, 
neither  the  absence  of  the  receipt  for  such 
payment  nor  the  check  on  which  the  money 
to  make  the  payment  was  claimed  to  have 
been  procured  was  satisfactorily  accounted 
for,  and  defendant  admitted  that  the  date  of 
the  payment  as  sworn  to  in  his  answer  was 
false.  Newcombe  v.  Hvman,  16  Misc.  (N.  Y.) 
25,  37  N.  Y.  Suppl.  649. 

71.  Hawkins  v.  Harding,  37  111.  App.  564. 

72.  See  cases  cited  infra,  this  note. 
Evidence  held  sufficient  to  show  acceptance 

as  absolute  payment  sse  Whitley  v.  Dunham, 
Lumber  Co.,  89  Ala.  493,  7  So.  810;  Rice  v. 
Georgia  Nat.  Bank,  64  Ga.  173;  Gafford  v. 
American  Mortg.,  etc.,  Co.,  77  Iowa  736,  42 
N.  W.  550;  .Jamison  v.  Eav,  73  Minn.  249. 
75  N.  W.  1049  ;  Wiley  v.  Dean,  67  Minn.  62, 
69  N.  W.  629;  Goenen  v.  Schroeder,  18  Minn. 
66;  Partee  v.  Bedford,  51  Miss.  84;  Ham- 
mond V.  Jewett,  22  Nebr.  363,  35  N.  W.  188 ; 
Roberts  v.  Fisher,  53  Barb.  (N.  Y.)  69  [re- 
versed on  other  grounds  in  43  N.  Y.  159,  3 
Am.  Rep.  680] ;  Kirkpatrick  v.  Puryear,  93 
Tenn.  409,  24  S.  W.  1130,  22  L.  R.  A.  785; 
Robinson  r.  Hurlburt,  34  Vt.  115;  Case  Mfg. 
Co.  V.  Soxnian,  138  U.  S.  431,  11  S.  Ct.  360, 
34  L.  ed.  1019;  Richmond  v.  Irons,  121  U.  S. 
27,  7  S.  Ct.  788,  30  L.  ed.  864. 

Evidence  held  sufScient  to  show  that  ac- 
ceptance was  not  as  absolute  payment  see 
Savings,  etc.,  Soc.  v.  Burnett,  106  Cal.  514, 
39  Pac.  922;  Cox  v.  Hayes.  18  Ind.  App.  220, 
47  N.  E.  844;  Bunker  'v.  Barron,  79  Me.  62, 
8  Atl.  253,  1  Am.  St.  Rep.  282;  Davis  v. 
Parsons,  157  Mass.  584,  32  N.  E.  1117; 
Quinby  v.  Durgin,  148  Mass.  104,  19  N.  E. 


14,  1  L.  R.  A.  514;  Sheldon  Axle  Co.  v.  Sco- 
field,  85  Mich.  177,  48  N.  ,W.  511;  Edward 
Thompson  Co.  v.  Baldwin,  62  Nebr.  530,  87 
N.  W.  307;  Van  Eps  v.  Dillaye,  6  Barb. 
(N.  Y.)  244;  Allen  v.  Bantel,  2  Thomps. 
&  C.  (N.  Y.)  342;  Carroll  v.  Sweet,  57  N.  Y. 
Super.  Ct.  100,  5  N.  Y.  Suppl.  572  [reversed 
on  other  grounds  in  128  N.  Y.  19,  27  N.  E. 
763,  13  L.  R.  A.  43]  ;  Finlay  v.  Heyward,  34 
Misc.  (N.  Y.)  818,  69  N._  Y.  Suppl.  648  [re- 
versed on  other  grounds  in  35  Misc.  266,  71 
N.  Y.  Suppl.  779]  ;  Beal  v.  American  Dia- 
mond Rock  Boring  Co.,  16  Misc.  (N.  Y.)  540, 
38  N.  Y.  Suppl.  743;  Baird  v.  Spence,  8  Misc. 
(N.  Y.)  535,  28  N.  Y.  Suppl.  774  [affirmed 
in  10  Misc.  772,  31  N.  Y.  Suppl.  1125]  ;  Pied- 
mont Bank  V.  Wilson,  124  N.  C.  561,  32  S.  E. 
889;  Ellison  V.  Hosie,  147  Pa.  St.  336,  23 
Atl.  455;  Patton  v.  Ash,  7  Serg.  &  R.  (Pa.) 
116;  Pinsori  v.  Puekett,  35  S.  C.  178,  14  S.  E. 
393  ;  McVeigh  v.  Chamberlain,  94  Va.  73,  26 
S.  E.  395.  A  check  not  being  payment  unless 
received  as  such  or  cashed,  a  mere  statement 
of  one  that  he  made  a  payment  by  a  check 
drawn  by  him,  without  production  thereof  or 
of  the  books  of  the  bank,  does  not  prove  pay- 
ment. Tschopick  V.  Lippincott,  (Tenn.  Ch. 
App.  1898)  48  S.  W.  128.  A  negotiable 
■promissory  note  of  a  third  person,  entered  on 
plaintiff's  books  of  account  as  payment  of  de- 
fendant's debt,  is  not  conclusive  evidence  of 
such  payment.  Brigham  v.  Lally,  130  Mass. 
485. 

The  evidence  to  rebut  the  presumption  that 
a  check  is  not  accepted  as  absolute  payment 

must  be  as  clear  and  satisfactory  as  is  essen- 
tial to  establish  the  payment  of  an  admitted 
debt.  Lowenstein  v.  Bresler,  109  Ala.  326,  19 
So.  860. 

Presumption  as  rebutted  by  slight  circum- 
stances.—  Where  the  evidence  shows  that  a 
note  received  by  a  creditor,  upon  his  demand, 
was  not  the  obligation  of  all  the  parties  who 
were  liable  for  the  original  debt,  and,  a  for- 
tiori, when  it  appears  that  the  note  was  that 
of  a  third  party,  and  if  held  to  have  been 
received  in  satisfaction,  would  wholly  dis- 
charge the  party  originally  liable,  the  pre- 
sumption that  it  was  so  received,  if  it  can 
arise  at  all,  may  be  repelled  by  slight  circum- 
stances indicating  a  contrary  intention.  Hud- 
son V.  Bradley,  12  Fed.  Cas.  No.  6,833,  2 
CliflF.  130. 

The  mere  fact  that  the  debtor  has  failed 
to  indorse  the  note  which  is  claimed  to  con- 
stitute an  absolute  payment  is  not  a  control- 
ling circumstance.  Freeman  v.  Benedict,  37 
Conn.  559. 

Evidence  of  creditor  against  evidence  of 
debtor. —  Where  the  creditor  testifies  one  way 
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concerned,  is  governed  by  the  rules  relating  to  the  trial  of  civil  actions  in 

generalJ^ 

2.  Questions  For  Jury  —  a.  In  General.''*  Ordinarily  the  quiastion  of  payment 
is  one  for  the  jury.''^  But  where  the  material  evidence  is  undisputed,  the  question 
whether  it  shows  a  payment  is  one  of  law  for  tlie  coiirtJ^ 

b.  Presumption  of  Payment  From  Lapse  of  Time.  Where  the  evidence  is 
such  that  the  jury  must  give  effect  to  the  presumption  of  payment  from  the  lapse 
of  twenty  years  or  more,  and  a  contrary  verdict  would  be  set  aside  as  against  the 
weight  of  evidence,  a  verdict  may  be  directed  for  the  debtor."  Ordinarily,  how- 
ever, the  question  whether  a  payment  is  to  be  presumed  from  the  lapse  of  time 
is  one  of  fact  for  the  juryj^    So  the  question  whether  the  evidence  to  rebut  the 


and  the  debtor  to  the  contrary,  the  issue  will 
be  determined  against  the  debtor,  since  he 
has  the  burden  of  proof.  Freeman  v.  Bene- 
dict, 37  Conn.  559. 

Construction  of  evidence. — Where  the  debtor 
requested  the  creditor  not  to  present  a  check 
immediately,  as  the  drawer's  account  was  not 
good,  testimony  of  the  creditor  that  he  took 
it  in  payment  must  be  construed  to  mean  as 
conditional  payment.  Comptoir  D'Escompte 
V.  Dresbach,  78  Cal.  15,  20  Pac.  28. 

73.  See  Trial. 

Directing  verdict. —  If  there  is  no  material 
conflict  in  the  evidence  tending  to  show  pay- 
ment or  non-payment  as  a  matter  of  law,  it 
is  proper  to  direct  a  verdict.  Seiberling  v. 
Demaree,  27  Nebr.  854,  44  N.  W.  46 ;  Hall  v. 
Stevens,  116  N.  Y.  201,  22  N.  E.  374,  5  L.  R. 
A.  802;  Smith  v.  Smith,  2  Silv.  Sup.  (N.  Y.) 
373,  6  N.  Y.  Suppl.  90 ;  Schierl  v.  Baumel,  75 
Wis.  69,  43  N.  W.  724. 

Striking  out  evidence. —  If  the  evidence  as 
to  payment  is  insufficient  as  a  matter  of  h\w, 
it  may  be  stricken  out.  White  v.  Knowles,  1 
Silv.  Sup.  (N.  Y.)  118,  6  N.  Y.  Suppl.  579. 

Order  of  proof. —  The  proper  order  of  proof 
is  for  plaintiff  to  withhold  evidence  of  non- 
payment, unless  it  is  a  necessary  part  of  his 
cause  of  action,  until  defendant  introduces 
evidence  of  payment,  and  then  put  in  evi- 
dence of  non-payment  in  rebuttal.  Frindel  v. 
Schaikewitz,  1  iST.  Y.  App.  Div.  214,  37  N.  Y. 
Suppl.  172. 

74.  See  also  Commercial  Paper,  8  Cyc. 
292. 

75.  Kentucky. —  Williamson  v.  McGinnis, 
11  B.  Mon.  74,  52  Am.  Dee.  561. 

Michigan. —  Linsell  v.  Linsell,  138  Mich.  64, 
100  N.  W.  1009. 

Neiu  York. —  Fulton  Grain,  etc.,  Co.  v.  An- 
glim,  34  N.  Y.  App.  Div.  164,  54  N.  Y.  Suppl. 
632 ;  Thompson  v.  Welde,  10  N.  Y.  App.  Div. 
125,  41  N.  Y.  Suppl.  819. 

Pennsylvania. —  Reynolds  V.  Richards,  14 
Pa.  St.  205;  Jones  n.  JohnHon,  3  Watts  &  S. 
276,  38  Am.  Rep.  760;  Oornian  Ins.  Co.  v. 
Davenport.  6  Pa.  CnH.  441,  9  All.  517. 

Hoiiih  Carolina. —  Simons  v.  Walter,  1  Mc- 
Cord  97. 

Enqland. —  See  Henderson  v.  Hayter,  2 
F.  &'F.  128. 

See  39  Cent.  Dig.  tit.  "  Paynient,"  §  242. 

But  SCO  Qiiarlos  i).  JcnkiiiH,  98  N.  C.  258,  3 
H.  K.  395. 

Where  a  receipt  in  jmrt  or  in  full  \n  op- 
poHcd  by  (!vi(loiic(i  that  no  payment,  or  only 
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a  partial  payment,  was  made,  the  question  is 
for  the  jury.  Cowan  v.  Abbott,  92  Cal.  100, 
28  Pac.  213;  Mosel  v.  William  H.  Frank 
Brewing  Co.,  2  N.  Y.  App.  Div.  93,  37  N.  Y. 
Suppl.  525;  Walker  v.  Tupper,  152  Pa.  St.  1, 
25  Atl.  172;  Twohy  Mercantile  Co.  v.  Mc- 
Donald, 108  Wis.  21,  83  N.  W.  1107.  See 
also  Mallard  v.  Moody,  105  Ga.  400,  31  S.  E. 
45.  The  value  of  a  receipt  as  evidence  is 
wholly  a  question  for  the  jury.  Herkimer  v. 
Nigh,  10  111.  App.  372. 

What  is  a  reasonable  time  for  the  return 
of  a  bill  of  a  broken  bank  (Magee  v.  Car- 
mack,  13  111.  289),  or  a  counterfeit  bill 
(Simms  v.  Clark,  11  111.  137),  which  has 
been  received  by  a  creditor  in  payment  of  his 
debt,  is  a  question  for  the  jury. 

Pa3Tnent  or  purchase  of  a  note  is  generally 
a  question  for  the  jury.  Dougherty  v.  Deeney, 
45  Iowa  443. 

Payment  to  third  person. —  Whether  a  debt- 
or's payment,  at  his  creditor's  request,  of  a 
debt  due  from  the  creditor  to  a  third  person, 
was  intended  as  an  extinguishment  pro  tanto 
of  the  creditor's  claim,  is  for  the  jury.  Nor- 
ment  v.  Brown,  79  N.  C.  363. 

76.  Frost  V.  Martin,  29  N.  H.  306 ;  Teall  v. 
Consolidated  Electric  Light  Co.,  119  N.  Y. 
654,  23  N.  E.  985;  Balcom  v.  O'Brien,  13 
S.  D.  425,  83  N.  W.  562. 

77.  Owen  v.  Calhoun,  8  N.  Y.  Suppl.  447; 
Brotherson  V.  Jones,  Lalor  (N.  Y.)  171. 

When  the  evidence  is  uncontradicted,  it  is 
the  duty  of  the  court  to  pass  upon  its  suffi- 
ciency and  not  to  submit  the  issue  to  the 
jury.    Grant  v.  Burgwyn,  84  N.  C.  560. 

78.  Kentucky. —  VVaters  v.  Waters,  1  Mete. 
519;  Shields  v.  Pringle,  2  Bibb  387. 

"New  York. —  Macaulay  v.  Palmer,  125  N.  Y. 
742,  26  N.  E.  912;  Hall  v.  Roberts,  63  Hun 
473,  18  N.  Y.  Suppl.  480. 

'North  Carolina. — Williams  v.  Peal,  20  N.  C. 
609. 

Ohio. —  McBride  v.  Moore,  Wright  524. 

Pcnn^plvania. —  O'Hara  v.  Corr,  210  Pa.  St. 
341,  59  Atl.  1099;  I^e  v.  Newell,  107  Pa.  St. 
283. 

Tennessee. —  Lyon  v.  Guild,  5  Heisk.  175. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  243. 

There  is  a  manifest  distinction  between 
those  cascR  wliero  length  of  time  operates  as 
a  bar  to  the  action,  and  those  in  which  it 
can  bo  used  only  as  matter  of  evidence.  In  a 
caHo  coming  within  the  statute  of  limitations, 
tlic  h\]m'  (if  lime  prescribed  by  the  statute 
is  pleadable  as  a  bar  to  the  action,  and  th« 
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presumption  of  payment  from  lapse  of  time  is  true  is  a  question  for  the  jury 
but  whether  the  facts  and  circumstances  relied  on,  if  true,  legitimately  give  rise 
to  a  presumption  of  non-payment  and  rebut  the  presumption  of  payment  from 
lapse  of  time  is  one  of  law  for  the  court.^" 

c.  Mode  and  Medium  of  Payment.  What  is  lawful  money  of  the  United 
States  other  than  gold  and  silver  coin  is  a  question  of  law  for  thecourt.^^  On  the 
other  hand,  the  question  whether  a  contract  made  during  the  Civil  war  calling  for 
the  payment  of  dollars  contemplated  Confederate  dollars,^^  or  the  kind  of  money 
in  which  a  bond  executed  during  such  time  was  to  be  paid,  where  there  was 
nothing  on  its  face  to  indicate  the  medium  of  payment,^^  is  one  of  fact  for  the 
jury.  So  the  question  whether  a  remittance  by  mail  is  the  usual  mode,  when  a 
creditor  directs  his  debtor  to  remit  money  to  him,  in  genei'al  terms,  without 
prescribing  the  mode,  is  a  question  of  fact  for  the  jury.^* 

d.  Payment  Other  Than  in  Money.  Whether  there  was  an  agreement  to  receive 
property  other  than  money  from  a  debtor  in  payment  is  a  question  for  the 
jury.^^    For  instance,  whether  a  note,^^  including  a  note  of  a  third  person,^''  or  a 


jury  would  be  concluded  by  it,-  although  they 
were  convinced  that  the  debt  still  remained 
due  and  unpaid.  But  where  length  of  time 
is  not  per  se  a  bar,  but  used  merely  as  evi- 
dence, it  is  a  matter  for  the  consideration  of 
the  jury  to  credit  it  or  not,  and  to  draw  their 
inference  the  one  way  or  the  other,  according 
to  circumstances.  Shields  v.  Pringle,  2  Bibb 
(Ky.)  387. 

79.  Gregory  v.  Com.,  121  Pa.  St.  611,  15 
Atl.  452,  6  Am.  St.  Eep.  804;  McQuesney  v. 
Hiester,  33  Pa.  St.  435. 

80.  Woodbury  r.  Taylor,  48  N.  C.  504; 
Buie  V.  Buie,  24  N.  C.  87 ;  Gregory  v.  Com., 
121  Pa.  St.  611,  15  Atl.  452,  6  Am.  St.  Eep. 
804;  Peters'  Appeal,  106  Pa.  St.  340;  Beale 
V,  Kirk,  84  Pa.  St.  415 ;  Backestoss  v.  Com., 
8  Watts  (Pa.)  286;  Delany  v.  Eobinson,  2 
Whart.  (Pa.)  503.  See  also  McQuesney  v. 
Hiester,  33  Pa.  St.  435.  But  see  Grantham 
V.  Canaan,  38  N.  H.  268 ;  Brown  v.  Wagner, 
(Pa.  1889)  16  Atl.  834;  Levers  v.  Van  Bus- 
kirk,  4  Pa.  St.  309 ;  McDowell  v.  McCullough, 
17  Serg.  &  E.  (Pa.)  51;  Boyd  v.  Grant,  13 
Serg.  &  E.  (Pa.)  124.  Compare  Jackson  v. 
Sackett,  7  Wend.  (N.  Y.)  94.  Contra,  Sum- 
merville  V.  Holliday,  1  Watts  (Pa.)  507;  Mc- 
Lean V.  Findley,  2  Penr.  &  W.  (Pa.)  97. 

Identity  of  debt  admitted. —  \^niere  the 
evidence  shows  that  the  debtor  admitted  he 
owed  the  creditor  a  note,  it  is  proper  to 
leave  it  to  the  jury  to  say  whether  the  note 
sued  on  was  the  one  referred  to.  Hinsaman 
V.  Hinsaman,  52  N.  C.  510. 

81.  Chesapeake  Bank  v.  Swain,  29  Md. 
483. 

82.  Chalmers  v.  Jones,  23  S.  C.  463. 

83.  Effinger  v.  Kenney,  24  Gratt.  (Va.) 
116. 

84.  Gross  v.  Criss,  3  Gratt.  (Va.)  262. 

85.  Just  V.  Porter,  64  Mich.  565,  31  N.  W. 
444;  Gardner  v.  Gorham,  1  Dougl.  (Mich.) 
507;  Hayden  v.  Pierce,  71  Hun  (N.  Y.)  593, 
25  N.  Y.  Suppl.  55  [affirmed  ih  144  N.  Y.  512, 
39  N.  E.  638]. 

Certificate  of  deposit. —  Union  Bank  v. 
Smiser,  1  Sneed  (Tenn.)  501.  Whether  a 
depositor  of  a  banking  firm  who,  after  the 
dissolution  of  the  firm,  surrenders  his  cer- 
tificate and  accepts,  in  its  place,  a  new  cer- 


tificate issued  by  one  of  the  partners,  who 
continued  the  business,  intended  thereby  to 
receive  the  new  certificate  in  payment  of  the 
old,  and  thus  release  the  retiring  partner,  is 
for  the  jury.  Chase  v.  Brundage,  58  Ohio  St. 
517,  51  N.  E.  31. 

Bank-book  and  order  for  amount  of  deposit. 
— ^  O'Connor  v.  Stevenson,  39  N.  Y.  App.  Div. 
664,  57  N".  Y.  Suppl.  320. 

86.  Alahavia. —  Keel  v.  Larkin,  72  Ala. 
493;  Myatts  v.  Bell,  41  Ala.  222;  Fulford  v. 
Johnson,  15  Ala.  385. 

Florida. —  Salomon  v.  Pioneer  Co-operative 
Co.,  21  Fla.  374,  58  Am.  Eep.  667. 

Illinois. —  Archibald  v.  Argall,  53  HI.  307; 
White  V.  Jones,  38  111.  159;  Stone  v.  Evan- 
gelical Lutheran  St.  Paul's  Church,  92  111. 
App.  77;  Hoyt  v.  Hasse,  80  111.  App.  187. 

Massachusetts. —  Spooner  v.  Eoberts,  180 
Mass.  191,  62  N.  E.  4;  Casey  v.  Weaver, 
141  Mass.  280,  6  N.  E.  372 ;  Corner  v.  Pratt, 
138  Mass.  446;  Howland  v.  Coffin,  9  Pick. 
52. 

Mississippi. —  Keerl  v.  Bridgers,  10  Sm.  & 
M.  612. 

Missouri. —  The  Charlotte  v.  Hammond,  9 
Mo.  59,  43  Am.  Dec.  536. 

New  Hampshire. —  Foster  v.  Hill,  36  N.  H. 
526. 

Pennsylvania. —  Eamlack  v.  Wolf,  178  Pa. 
St.  356,  35  Atl.  879 ;  Horner  v.  Hower,  49  Pa. 
St.  475;  Seltzer  v.  Coleman,  32  Pa.  St.  493; 
Stone  V.  Miller,  16  Pa.  St.  450;  Mason  v. 
Wickersham,  4  Watts  &  S.  100;  Bixler  v. 
Lesh,  6  Pa.  Super.  Ct.  459;  Williams  v. 
Moore,  9  Kulp  310. 

West  Virginia. —  Bowyer  v.  Knapp,  15 
W.  Va.  277. 

United  States. —  Lyman  v.  U.  S.  Bank,  12 
How.  225,  13  L.  ed.  965. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  245. 
See  also  Commercial  Paper,  8  Cyc.  290. 

Compare  Perry  v.  Williamson,  fTenn.  1900) 
56  S.  W.  826. 

87.  Iowa. —  Upton  v.  Paxton,  72  Iowa  295, 
33  N.  W.  773. 

Massachusetts. —  Quimby  v.  Durgin,  148 
Mass.  104,  19  N.  E.  14,  1  L.  E.  A.  514. 

Mississippi. —  Crow  v.  Burgin,  (1905)  38 
So.  625. 
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bill,^^  check,^^  or  order  on  a  third  person,®"  was  accepted  as  absolute  or  conditional 
payment  is  one  for  tlie  jury. 

e.  Application  of  Payments.  Generally  the  question  of  application  of  pay- 
ments by  the  parties  as  determined  by  tlieir  intention  is  one  of  fact  for  the  jury."' 
So  where  tlie  creditor  applies  a  payment  otherwise  than  as  directed  by  the  debtor, 
the  question  wlietlier  the  debtor  acquiesced  in  sucli  apphcation  is  one  for  tlie 
jury.®^  Of  course  if  there  is  no  conflict  in  the  evidence,  the  question  is  one  for 
the  court.®^  And  the  application  of  payments  wliere  neither  party  has  applied 
the  payment  is  a  question  of  law  for  the  court  rather  than  one  of  fact  for  the 
jury.®* 

3.  Instructions.  The  rules  relating  to  instructions  in  civil  actions  in  general 
govern  the  necessity  and  propriety  of  instructions  as  to  payment."''    For  instance, 


IfSevo  Eampshire. —  Wilson  v.  Hanson,  20 
N.  H.  375. 

Neiv  York. —  Johnson  v.  Weed,  9  Johns. 
310,  6  Am.  Dec.  279. 

North  Dakota. —  See  Acme  Harvester  Co. 
V.  Axtell,  5  N.  D.  315,  65  N.  W.  680. 

Pennsylvania. —  Cridland  v.  Stevens,  9  Pa. 
Super.  Ct.  41,  43  Wkly.  Notes  Cas.  243. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  245. 

88.  Craddock  v.  Dwight,  85  Mich.  587,  48 
K  W.  644;  Hall  v.  Stevens,  40  Hun  (N.  Y.) 
578  [reversed  on  other  grounds  in  116  N.  Y. 
201,  22  N.  E.  374,  5  L.  R.  A.  802]  ;  Jones  v. 
Johnson,  3  Watts  &  S.  (Pa.)  276,  38  Am. 
Dee.  760.  But  see  Watkins  v.  James,  48 
N.  C.  195. 

89.  Minnesota. —  Goodall  v.  Norton,  88 
Minn.  1,  92  N.  W.  445. 

Pennsylvania. —  Holmes  v.  Briggs,  131  Pa. 
St.  233,  18  Atl.  928,  17  Am.  St.  Rep.  804; 
Briggs  V.  Holmes,  118  Pa.  St.  283,  12  Atl. 
355,  4  Am.  St.  Rep.  597;  Lingenfelter  v. 
Williams,  7  Pa.  Cas.  70,  9  Atl.  653. 

Rhode  Island. —  National  Park  Bank  v. 
Levy,  17  R.  I.  746,  24  Atl.  777,  19  L.  R.  A. 
475. 

Virginia. —  Blair  v.  Wilson,  28  Gratt.  165. 
Washington.  —  Megrath    v.    Gilmore,  10 
Wash.  339,  39  Pac.  131. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  245. 

90.  Bond  V.  McMahon,  94  Mich.  557,  54 
N.  W.  281 ;  Iron  River  Bank  v.  Iron  River 
School  Directors,  91  Wis.  596,  65  N.  W.  368. 

91.  Georgia. —  Phillips  v.  McGuire,  73  Ga. 
517. 

Iowa. —  Bishop  v.  Hart,  114  Iowa  96,  86 
N.  W.  218. 

Maryland. —  Fowke  v.  Bowie,  4  Harr.  &  J. 
566. 

Missouri. — Wear  v.  Schmelzer,  92  Mo.  App. 
314;  Dick  Bros.  Quincy  Brewing  Co.  v.  Fin- 
nell,  39  Mo.  App.  276. 

New  York. —  Reich  v.  Reich,  6  Misc.  628, 
27  N.  Y.  Ruppl.  137. 

Pcnnsi/lravin. —  Brown  v.  Burr,  160  Pa. 
St.  458,' 28  Atl.  828;  West  Branch  Bunk  v. 
Moorehcad,  5  Watts  &  S.  542;  Moorehcad  v. 
West  Branch  Bank,  3  Watts  &  S.  550;  Diclc- 
in.Moii  Collogo  V.  Cliiircli,  1  Watts  &  S.  462. 

Canada. —  St.  Jolin  v.  Rykcrt,  10  Can.  Sup. 
Ct  278 

See  :J9  Cent.  Dig.  tit.  "  Payment,"  §  248. 

92.  Root  V.  Kelley,  39  Misc.  (N.  Y.)  530, 
80  N.  Y.  Kiippl.  482. 

93.  (;ill.;l,t  «.    Knowles,  1)7  Mich.   77,  50 
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N.  W.  218.  See  also  Rogers  v.  State,  99  Ind. 
218. 

94.  Nutall  V.  Brannin,  5  Bush  (Ky.)  11. 

95.  See  Tbial.  See  also  Clonan  v.  Thorn- 
ton, 21  Minn.  380. 

Propriety  of  particular  charges  in  general 
see  In  re  King,  94  Mich.  411,  54  N.  W.  178. 

Aj;'plication  of  payments. —  Turrentine  v. 
Grigsby,  118  Ala.  380,  23  So.  666  (holding 
that  where  the  evidence  as  to  whether  a  pay- 
ment was  directed  to  be  applied  to  any  one 
of  two  accounts  is  conflicting,  it  is  error  to 
instruct  the  jury  how  to  apply  it,  without 
first  requiring  them  to  find  whether  any  di- 
rection as  to  its  application  was  given  when 
it  was  made)  ;  Boyd  v.  Jones,  96  Ala.  305, 
11  So.  405,  38  Am.  St.  Rep.  100;  Lawton  v. 
Bliteh,  83  Ga.  663,  10  S.  E.  353  (holding 
proper  to  instruct  that  it  is  a  general  rule  of 
law  that  the  oldest  item  of  an  account  will 
be  first  paid)  ;  Snell  v.  Cottingham,  72  111. 
124  (holding  charge  not  open  to  objection 
that  it  directed  the  jury  that  they  must  find 
the  application  from  the  conduct  of  the  par- 
ties and  excluding  the  operation  of  the  rule 
of  law  making  the  application  in  the  absence 
of  any  being  made  by  the  parties)  ;  Marshall 
Dental  Mfg.  Co.  v.  Harkenson,  84  Iowa  117, 
50  N.  W.  559  (holding  that  charge  that  if 
there  was  an  open  account  between  the  par- 
ties, the  creditor  could  apply  thereon  a  pay- 
ment made  by  the  debtor  unless  otherwise 
directed,  is  authorized,  in  an  action  on  a 
note,  where  there  was  evidence  of  an  open 
account  and  dealings  other  than  those  in- 
volved in  the  action)  ;  Hoskins  v.  Brown,  84 
S.  W.  767,  27  Ky.  L.  Rep.  216  (holding  that 
where  the  determination  as  to  the  applica- 
tion of  payments  by  a  debtor  to  his  creditor 
is  a  question  of  fact,  it  is  the  duty  of  the 
court  to  direct  the  jury  how  the  payments 
should  be  applied  on  the  state  of  facts  found 
by  them  to  exist)  ;  Reed  v.  Corrv,  (Tex.  Civ. 
App.  1901)  61  S.  W.  157  (holding  that  charge 
was  erroneous  as  calculated  to  induce  the 
jury  to  believe  that  creditor  was  not  bound 
to  apply  the  money  in  the  manner  agreed 
on)  ;  Laphnm  v.  Kelly,  35  Vt.  195. 

Burden  of  pr(5of. —  Crow  v.  B\irgin,  (Miss. 
1905)  38  So.  625.  An  instruction  stating: 
"  While  it  i.s  true  that  the  burden  of  ])roof 
ia  on  the  dofen.se  to  establish  that  fact,  still 
that  (loos  not  nienn  that  they  are  required 
to  Hiiooilically  prove  the  items  or  amounts  of 
any  or  all  such  payments.    It  is  suHicient  if 
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such  instructions  must  be  applicable  to  the  issues,^^  and  must  not  be  misleading,** 
or  invade  the  province  of  tlie  jury/^  or  assume  as  facts  matters  not  proved/^  or 
give  undue  prominence  to  a  slight  and  inconclusive  circumstance.^ 

4.  Verdict  and  Findings.  The  verdict  of  a  jury,  or  findings  by  the  court  or 
a  referee,  where  there  is  an  issue  as  to  payment,  is  governed  by  the  general  rules 
relating  to  verdicts  and  findings  in  civil  actions  in  general.^    Where  the  evidence 


from  all  the  evidence,  you  believe  it  is  more 
probable  that  such  payments  were  made,  than 
that  they  were  not  made,"  is  erroneous. 
Boon  1-.  Bliss,  98  111.  App.  341,  343. 

Explanation  of  meaning  of  words  used. — 
Failure  to  explain  to  the  jury  what  is  meant 
by  the  words  "  within  a  reasonable  time " 
makes  an  instruction  as  to  the  necessity  of 
returning  the  bills  of  a  suspended  bank 
erroneous.  Townsends  v.  Racine  Bank,  7 
Wis.  185. 

Lapse  of  time  as  raising  presumption  of 
pajonent. —  Stockton  v.  Johnson,  6  B.  Mon. 
(Ky.)  408;  Spruill  v.  Davenport,  27  N.  C. 
663;  Bender  v.  Montgomery,  8  Lea  (Tenn.) 
586. 

Medium  of  payment  see  Ansley  v.  Carlos, 
9  Ala.  973;  Wilson  v.  Jones,  8  Ala.  53G; 
Hartridge  v.  Fry,  41  Ga.  104;  Hood  v.  Town- 
send,  40  Ga.  70 ;  Bliss  v.  Branham,  1  J.  J. 
Marsh.  (Ky.)  200;  Spann  v.  Glass,  35  Tex. 
761;  Sexton  v.  Windell,  23  Gratt.  (Va.)  534. 

Payment  in  property  other  than  money. — 
Pennsylvania  Min.  Co.  v.  Brady,  16  Mich. 
332;  Schilling  v.  Durst,  42  Pa.  St.  126.  An 
instruction  that  the  acceptance  of  a  check  of 
a  third  person  by  the  creditor's  voluntary  act 
as  payment  and  in  satisfaction  will  establish 
payment  is  erroneous,  as  it  eliminates  the 
necessity  of  an  express  agreement  to  take  the 
check  in  absolute  payment.  Comptoir  D'Es- 
compte  de  Paris  v.  Dresbach,  78  Cal.  15,  20 
Pac.  28.  The  statement  in  a  receipt  that  a 
note  taken  for  an  indebtedness  on  open  ac- 
count was  taken  "  in  settlement  of  the  ac- 
count "  is  not  sufficient  to  authorize  an  in- 
struction that  if  plaintiffs  agreed  to  take 
defendant's  note  in  payment  of  the  demand 
due  them,  and  did  so  take  it,  the  jury  should 
find  for  defendant.  McMurray  v.  Taylor,  30 
Mo.  263,  77  Am.  Dec.  611. 

Presumption  from  non-production  of  note. — 
Where  the  non-production  of  a  note  is  not  the 
sole  fact  in  evidence  bearing  on  the  question 
of  payment,  there  is  no  occasion  to  charge 
the  jury  on  any  presumption  that  would  or 
■would  not  arise  from  that  fact  alone.  Thomp- 
son v.  Thompson,  77  Ga.  692,  3  S.  E.  261. 

Receipt  as  evidence. —  Atchison  v,  Atchison, 
67  Conn.  35,  34  Atl.  761. 

Instruction  as  too  general. —  An  instruc- 
tion that  if  the  jury  believed  plaintiif  had 
been  fully  paid  as  set  up  in  defendant's 
second  plea,  he  cannot  recover,  is  not  errone- 
ous as  being  too  general.  Evans  v.  Collier, 
79  Ga.  319,  4  S.  E.  266. 

Curing  error  by  further  instructions. —  An 
instruction  which  is  erroneous  because  as- 
suming that  a  receipt  in  full  of  "  account " 
is  prima  facie  evidence  of  payment  of  notes 
is  not  cured  by  a  subsequent  instruction  that 
the  burden  is  on  the  party  taking  the  re- 
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ceipt  to  prove  payment,  as,  under  the  first 
instruction,  he  had  already  done  that  when 
the  receipt  was  produced.  Miller  v.  Craig, 
23  111.  App.  128. 

96.  Sheldon  v.  Heaton,  22  N.  Y.  App.  Div. 
308,  47  N.  Y.  Suppl.  1124. 

97.  California. —  Low  v.  Warden,  77  Cal. 
94,  19  Pac.  235. 

Kentucky. — Stockton  v.  Johnson,  6  B.  Mon. 
408. 

Massachusetts. —  Sullivan  v.  Sheehan,  173 
Mass.  301,  53  N.  E.  902. 

Oregon. —  Boothe  v.  Scriber,  48  Oreg.  561, 
87  Pac.  887,  90  Pac.  1002. 

Rhode  Island. —  Earle  v.  Berry,  27  R.  I. 
221,  61  Atl.  671,  1  L.  R.  A.  867. 

Vermont. —  Belknap  v.  Billings,  78  Vt.  214, 
62  Atl.  56. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  249. 

Paid  "  and  "  canceled. —  Where  the  issue 
wag  whether  the  note  pleaded  as  a  set-off 
had  been  paid,  an  instruction  that  the  jury 
must  find  whether  it  had  been  "  paid  and 
canceled "  is  not  misleading.  Garrett  v. 
Robinson,  93  Tex.  406,  55  S.  W.  564  [re- 
versing on  other  grounds  (Civ.  App.  1899) 
54  S.  W.  269]. 

98.  Benton  v.  Toler,  109  N.  C.  238,  13 
S.  E.  763;  Gay  v.  McGuffin,  9  Tex.  501. 

Charge  on  weight  of  evidence. —  In  an  ac- 
tion to  set  aside  a  deed,  it  was  proper  to  re- 
fuse to  charge  that,  if  the  vendor  acknowl- 
edged full  payment  of  the  purchase-money, 
it  was  equivalent  to  proof  that  the  purchase- 
money  had  been  paid.  English  v.  English, 
69  Ga.  636. 

99.  Ludwig  V.  Blackshere,  102  Iowa  366, 
71  N.  W.  356. 

1.  Aultman  v.  Connor,  25  111.  App.  654. 

2.  See  Trial. 

Construction  of  findings. —  A  finding  that 
the  agent  of  the  owner  of  mortgage  notes, 
and  the  mortgagor,  "  settled  and  adjusted " 
the  debt  represented  by  the  notes,  and  that 
the  mortgagor  gave  other  notes  "  in  com- 
promise, settlement,  and  cancellation  "  of  the 
debt,  amounts  to  a  finding  that  the  new  notes 
were  given  and  accepted  in  payment  of  the 
mortgage  debt.  Wiley  v.  Dean,  67  Minn.  62, 
69  N.  W.  629.  But  a  finding  by  a  referee 
that  notes  "  were  duly  paid  for  by  the  de- 
fendants by  the  delivery  by  the  said  defend- 
ants to  said  plaintiffs  and  the  acceptance  by 
said  plaintiffs  of  the  note  of  D.  McDonald 
&  Co."  is  not  sufficient  to  authorize  the  con- 
clusion of  payment.  Crane  v.  McDonald,  45 
Barb.  (N.  Y.)  354. 

Verdict. —  Merrimon  v.  Norton,  67  N.  C. 
115,  verdict  for  value  of  Confederate  money. 
A  finding  that  a  debt  has  not  been  paid  "in 
full "  is  insufficient.  Barnes  v.  Brown,  69 
N.  C.  439.    According  to  practice  in  actions 
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as  to  payment  is  conflicting,  the  general  rule  as  to  the  conclusiveness  of  a  verdict 
based  on  conflicting  evidence  is  applicable.^ 

H.  Judg-ment,  New  Trial,  and  Review.  The  general  rules  in  civil  actions 
as  to  the  judgment/  new  trial/  and  review  on  appeal  ®  are  applicable. 

VIII.  RECOVERY  OF  PAYMENTS.^ 

A.  Voluntary  Payments  —  l.  General  Rules.  Except  where  otherwise 
provided  by  statute/  a  party  cannot,  by  direct  action  or  by  way  of  set-off  or 
counter-claim,^  recover  money  voluntarily  paid  with  a  full  knowledge  of  all  tlie 
facts,  and  without  any  fraud,  duress,  or  extortion,  althougli  no  obligation  to  make 
such  payment  existed.^"    This  rule  is  an  elementary  one  and  in  applying  it  the 


of  debt  on  simple  contract  as  well  as  in- 
debitatus assumpsit,  the  result  of  inquiry 
under  a  plea  of  payment  may  be  expressed  in 
a  general  verdict  for  plaintiff  for  the  amount 
found  due,  after  deducting  all  payments  ad- 
mitted or  proved.  Rohr  v.  Anderson,  51  Md. 
205. 

3.  Smith  V.  Camp,  84  Ga.  117,  10  S.  E. 
539 ;  Wipperman  v.  Hardy,  17  Ind.  App.  142, 
46  N.  E.  537. 

4.  See  Judgments,  23  Cyc.  623. 

5.  See  New  Tkial,  29  Cyc.  707.  See  also 
Bill  V.  Porter,  9  Conn.  23  (exception  neces- 
sary) ;  Cargyle  v.  Belcher,  43  Ga.  207  (in- 
adequate verdict  as  ground ) . 

6.  See  Appeal  and  Ebeoe,  2  Cyc.  474. 
Harmless  error. —  Huston  v.  Vail,  84  Ind. 

262;  Hinkle  v.  Higgins,  83  Tex.  615,  19  S.  W. 
147,  instructions. 

7.  See  also  Peincipal  and  Surety  ;  Sales  ; 
Sheriffs  and  Constables;  Vendor  and 
Purchaser. 

Pa5anent  of  particular  classes  of  obliga- 
tions: Commercial  paper  see  Commercial 
Paper,  7  Cyc.  1039  et  seq.  Duties  see  Cus- 
toms Duties,  12  Cyc.  1158  et  seq.  Fees  paid 
by  client  see  Attorney  and  Client,  4  Cyc. 
987.  Fines  see  Fines,  19  Cyc.  558.  Forged 
paper  by  bank  see  Banks  and  Banking,  5 
Cyc.  546.  Freight  see  Carriers,  6  Cyc.  498. 
Internal  revenue  tax  see  Internal  Revenue, 
22  Cyc.  1673.  Licenses  in  general  see  Li- 
censes, 25  Cyc.  631.  Liquor  license  see  In- 
toxicating Liquors,  23  Cyc.  152.  Money 
lost  in  gaming  see  Gaming,  20  Cyc.  942. 
Mortgage  debt  see  Mortgages,  27  Cyc.  1394. 
Premium  on  policy  see  Fire  Insurance,  19 
Cyc.  609;  Life  Insurance,  25  Cyc.  758. 
Rent  see  Landlord  and  Tenant,  24  Cyc. 
1192.  Taxes  and  assessments  see  Municipal 
■Corporations  ;  Taxation.  Usury  see  Usury. 
Wator-ronts  see  Waters.  Wliarfage  fees  see 
Wharves. 

Payments  by  particular  persons:  Agent 
see  Principal  and  Agent.  Bank  see  Banks 
and  Banking,  5  Cyc.  546.  Executor  or  ad- 
miniHtrator  see  Executors  and  Administra- 
TOKH,  18  (;yc.  588,  607,  807. 

Money  paid  at  execution  sale  see  Execu- 
tions, 17  (!yc.  1320. 

Payments  in  violation  of  injunction  sec 
In.hjnctionh,  22  Cyc.  1025. 

Recovery  of  amount  paid  as  secret  prefer- 
ence on  coTiipoHil ioiiH  wifli  creditors  see  COM- 
POHiTioNH  With  (Jkeditokh,  8  Cyc.  474. 
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Where  vendor  sets  up  statute  of  frauds 
and  declines  to  perform  see  Frauds,  Statute 
OF,  20  Cyc.  298. 

Recovery  from  third  person  of  payments 
made  creditor  for  benefit  of  such  third  per- 
son see  Money  Paid,  27  Cyc.  832. 

8.  See  New  Orleans  Drainage  Commission  v. 
New  York  Nat.  Contracting  Co.,  136  Fed.  780, 
holding  that  the  word  "  knowingly,"  as  used 
in  La.  Civ.  Code,  art.  2301  (2279),  providing 
that  he  who  receives  what  is  not  due  to  him, 
whether  through  error  or  knowingly,  obliges 
himself  to  restore  it  to  him  from  whom  he 
has  unduly  received  it,  does  not  imply  neces- 
sarily the  idea  of  wrong-doing  or  bad  faith, 
but  means  only  "  with  knowledge." 

9.  Southern  Hardwood  Lumber  Co.  v.  Scott, 
46  111.  App.  285;  Spear  v.  Dey,  5  Wis.  193. 

10.  Alabama. —  Rutherford  v.  Mclvor,  21 
Ala.  750. 

Arkansas. —  Connerly  v.  Inman,  (1906)  95 
S.  W.  138;  Larrimer  v.  Murphv,  72  Ark.  552, 
82  S.  W.  168;  Crenshaw  v.  Collier,  70  Ark. 
5,  65  S.  W.  709. 

California. —  Boggs  v.  Fowler,  16  Cal.  559, 
76  Am.  Dec.  561.  See  also  Maskey  v.  Lack- 
mann,  146  Cal.  777,  81  Pac.  115. 

Colorado. —  Mitchell  v.  Danielson,  38  Colo. 
63,  89  Pac.  823;  Steck  v.  Northern  Colorado 
Irr.  Co.,  4  Colo.  App.  323,  35  Pac.  919. 

Connecticut. —  Sheldon  v.  South  School 
Dist.,  24  Conn.  88. 

Delaware. —  West  v.  Houston,  4  Harr.  170. 

Illinois. —  Puterbaugh  v.  Winchester,  29 
111.  194;  Sullivan  v.  Hudson,  109  111.  App. 
122;  Sullivan  V.  Whitfield,  109  111.  App. 
120. 

Indiana. —  Lemans  v.  Wiley,  92  Ind.  436; 
Hollingsworth  r.  Stone,  90  Ind.  244;  Worley 
V.  Moore,  77  Ind.  567 ;  Indianapolis  v.  Langs- 
dale,  29  Ind.  486 ;  Woodburn  v.  Stout,  28  Ind. 
77;  Cummins  v.  White,  4  Blaekf.  356;  Wat- 
son V.  Cunningham,  1  Blackf.  321. 

loioa. —  Carter  v.  Iowa  State  Business 
Men's  Bldg.,  etc..  Assoc.,  (1907)  112  N.  W. 
S28 ;  Kcllcnbcrgor  v.  Oakaloosa  Nat.  Bldg., 
etc..  Assoc.,  129  Iowa  582,  105  N.  W.  836; 
Sheldon  V.  Steele,  114  Iowa  616,  87  N.  W. 
683 ;  Dawson  V.  Mann,  49  Iowa  506 ;  Murphy 
V.  Crcigliton,  45  Iowa  179 ;  Montgomery  v. 
Gibbs,  40  Iowa  652. 

Ka.n.ia.^. —  Cummings  Ilarvoster  Co.  v. 
iSigcrson,  63  Kan.  340,  65  Pao.  039. 

Kentucky. —  Aullnian  r.  Mead,  109  Ky. 
683,  00  S.  W.  294,  22  Ky.  L.  Rop.  1180;  Cov- 
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courts  have  held  that  it  makes  no  difference  that  the  debt  paid  was  that  of  a 


ington  V.  Powell,  2  Mete.  226 ;  Tj'ler  v.  Smith, 
18  B.  Mon.  793. 

Louisiana. —  New  Orleans,  etc.,  R.  Co.  v. 
Louisiana  Constr.,  etc.,  Co.,  109  La.  13,  33 
So.  51,  94  Am.  St.  Rep.  395;  Rivers  v.  New 
Orleans  Water  Works  Co.,  35  La.  Ann.  822; 
Bingaman  v.  Cocks,  16  La.  Ann.  249. 

Maine. —  Ash  v.  MeLellan,  101  Me.  17,  62 
Atl.  598;  Wilcox  v.  Cheviott,  92  Me.  239,  42 
Atl.  403;  Parker  v.  Lancaster,  84  Me.  512, 
24  Atl.  952;  Bragdon  v.  Freedom,  84  Me.  431, 
24  Atl.  895;  Wilson  v.  Barker,  50  Me.  447; 
Jordan  v.  McKenney,  48  Me.  104. 

Maryland. —  Baltimore,  etc.,  R.  Co.  v. 
Faunce,  6  Gill  68,  46  Am.  Dec.  655. 

Massachusetts. —  Hill  v.  Green,  4  Pick. 
114. 

Michigan. —  Lamb  v.  Rathburn,  118  Mich. 
666,  77  N.  W.  268. 

Minnesota. —  Smith  v.  Schroeder,  15  Minn. 
35. 

Mississippi. —  Hope  v.  Evans,  Sm.  &  M. 
Ch.  195. 

Missouri. —  Irving  v.  St.  Louis  County,  33 
Mo.  575;  Claflin  v.  McDonough,  33  Mo.  412, 
84  Am.  Dee.  54 ;  Rhodes  v.  Dickerson,  95  Mo. 
App.  395,  69  S.  W.  47;  State  v.  Stonestreet, 
92  Mo.  App.  214;  Union  Sav.  Assoc.  v. 
Kehlor,  7  Mo.  App.  158.  See  also  Clowdis 
V.  Hannibal,  etc.,  R.  Co.,  71  Mo.  510. 

Neio  Hampshire. —  Peterborough  v.  Lan- 
caster, 14  N.  H.  382. 

Neto  Yor/c— Doll  v.  Earle,  59  N.  Y.  638 
[affirming  65  Barb.  298] ;  New  York  v.  Erben, 
3  Abb.  Dec.  255;  F.  H.  Mills  Co.  v.  State, 
110  N.  Y.  App.  Div.  843,  97  N.  Y.  Suppl.  676 
[affirmed  in  187  N.  Y.  552,  80  N.  E.  1109]; 
Neufeld  v.  New  York,  93  N.  Y.  App.  Div. 
591,  87  N.  Y.  Suppl.  900;  Griswold  v.  Kile, 
11  N.  Y.  App.  Div.  418,  42  N.  Y.  Suppl.  367; 
Cunningham  v.  Massena  Springs,  etc.,  R.  Co., 
63  Hun  439,  18  N.  Y.  Suppl.  600  [affirmed 
in  138  N.  Y.  614,  33  N.  E.  1082]  (payment 
on  ulti-a  vires  contract)  ;  Hayes  V.  Huffetater, 
65  Barb.  530 ;  Rocheeter  Commercial  Bank  v. 
Rochester,  42  Barb.  488 ;  Wyman  v.  Farns- 
worth,  3  Barb.  369 ;  Fleetwood  v.  New  York, 
2  Sandf.  475 ;  Herald  Square  Cloak,  etc.,  Co. 
V.  Rocca,  48  Misc.  650,  96  N.  Y.  Suppl.  189; 
Matter  of  Delaney,  27  Misc.  398,  58  N.  Y. 
Suppl.  924;  Lowber  v.  Selden,  11  How.  Pr. 
526;  Abell  v.  Douglass,  4  Den.  305;  Waite  v. 
Leggett,  8  Cow.  195,  18  Am.  Dec.  441; 
Sprague  v.  Birdsall,  2  Cow.  419.  See  also 
McClure  v.  Trask,  161  N.  Y.  82,  55  N.  E.  407 
[affirming  20  N.  Y.  App.  Div.  466,  47  N.  Y. 
Suppl.  89] ;  Geffcken  v.  Slingerland,  1  Bosw. 
449.  But  see  Davis  v.  Fowler,  20  N.  Y.  App. 
Div.  633,  47  N.  Y.  Suppl.  221. 

North  Carolina. —  Devereux  v.  Rochester 
German  Ins.  Co.,  98  N.  C.  6,  3  S.  E.  639; 
Newell  V.  March,  30  N.  C.  441. 

Ohio. —  Mays  v.  Cincinnati,  1  Ohio  St.  268; 
Cincinnati  Commercial  Bank  v.  Reed,  11  Ohio 
498 :  Mt.  Adams,  etc.,  R.  Co.  v.  Cincinnati, 
10  Ohio  Dec.  (Reprint)  679,  23  Cine.  L.  Bui. 
68. 

Pennsylvania. —  Bryson  v.  Home  for  Dis- 
abled, etc.,  Soldiers,  168  Pa.  St.  352,  31  Atl. 


1008;  Edgar  v.  Shields,  1  Grant  361;  Irvine 
V.  Hanlin,  10  Serg.  &  R.  219. 

Rlwde  Island. —  Fairbanks  v.  Mann,  19 
R.  I.  499,  34  Atl.  1112. 

South  Carolina. — Shuck  v.  Interstate  Build- 
ing, etc..  Assoc.,  63  S.  C.  134,  41  S.  E.  28; 
Kenneth  v.  South  Carolina  R.  Co.,  15  Rich. 
284,  98  Am.  Dec.  382. 

Texas. —  Coates  v.  Clayton,  23  Tex.  Civ. 
App.  62,  56  S.  W.  118;  Wunsch  v.  Boldt, 
(App.  1890)  15  S.  W.  193. 

Vermont. —  Strong  v.  MeConnell,  10  Vt. 
231. 

Wisconsin. —  Clancy  v.  McEnery,  17  Wis. 
177;  Spear  v.  Bey,  5  Wis.  193.  Compare 
Rudd  V.  Bell,  55  Wis.  563,  13  N.  W.  446. 

United  States. —  Moffitt  v.  Garr,  1  Black 
273,  17  L.  ed.  207  [affirming  17  Fed.  Cas.  No. 
9,690,  1  Bond  315,  1  Fish.  Pat.  Cas.  610]  ; 
linudsen-Ferguson  Fruit  Co.  v.  Chicago,  etc., 
R.  Co.,  149  Fed.  973,  79  C.  C.  A.  483 ;  Corkle 
V.  Maxwell,  6  Fed.  Cas.  No.  3,231,  3  Blatchf. 
413;  Elliott  v.  U.  S.,  37  Ct.  CI.  136;  Arthur 
V.  U.  S.,  16  Ct.  CI.  422. 

England. —  Finck  v.  Tranter,  [1905]  1 
K.  B.  427,  74  L.  J.  K.  B.  345,  92  L.  T.  Rep. 
N.  S.  297 ;  Wilson  v.  Ray,  10  A.  &  E.  82,  3 
Jur.  384,  8  L.  J.  Q.  B.  224,  2  P.  &  D.  253,  37 
E.  C.  L.  67 ;  Hamlet  v.  Richardson,  9  Bing. 
644,  2  Moore  &  S.  811,  23  E.  C.  L.  742;, 
Fulham  v.  Down,  6  Esp.  26  note;  Cartwright 
V.  Rowley,  2  Esp.  723 ;  Brown  v.  McKinally,  1 
Esp.  279,  5  Rev.  Rep.  739;  Goodman  v. 
Sayers,  2  Jac.  &  W.  249,  37  Eng.  Reprint 
622 ;  Slater  v.  Burnley,  53  J.  P.  535,  59  L.  T. 
Rep.  N.  S.  636,  36  Wkly.  Rep.  831.  ' 

Canada. —  Hughes  V.  Chambers,  14  Mani- 
toba 163. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  254. 

The  reason  for  the  rule  is  that  if  a  claim 
is  to  be  litigated  at  all,  it  ought  to  be  liti- 
gated promptly.  By  delay,  the  recollection 
of  witnesses  is  liable  to  become  indistinct, 
documentary  evidence  is  liable  to  become 
lost  or  destroyed,  and  witnesses  are  liable 
to  die.  And  on  many  accounts  it  may  be 
important  to  the  claimant  to  have  the  valid- 
ity of  his  claim  determined  promptly  and 
without  delay ;  and  if  the  other  party  should 
be  allowed  to  pay  a  claim  first  and  then  liti- 
gate it  afterward,  it  would  give  him  the 
power  to  select  his  own  time  for  the  litiga- 
tion; and,  by  delaying  it,  to  place  his  ad- 
versary at  a  great  disadvantage.  Parker  v. 
Lancaster,  84  Me.  512,  24  Atl.  952. 

Exception  to  rule  in  case  of  fiduciary  re- 
lations.—  An  administrator  occupies  a  fidu- 
ciary relation  to  the  widow  of  his  intestate; 
and,  when  he  procures  an  excessive  amount 
of  fees  and  costs  from  the  widow,  he  cannot 
defend  an  action  for  the  recovery  of  the  ex- 
cess on  the  ground  that  the  payment  was 
voluntary,  and  that  it  was  her  duty  to  in- 
vestigate the  facts  before  making  payment. 
Blue  V.  Smith,  46  111.  App.  166. 

Repa3mient  to  third  persons. —  A  creditor 
who  receives  payment  of  his  debt  in  money 
in  due  course  of  business,  and  in  good  faith, 
cannot  be  required  to  repay  the  money  to 
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third  person.^^  So  voluntary  payments  by  a  corporation  cannot  ]>e  recovered 
back.^^  So  money  wbich  could  )iot  be  recovered  l)ack  if  it  liad  been  paid  to  tlie 
party  directly  cannot  be  if  it  has  been  paid  to  an  agent  for  himJ^  And  tlie  rule 
as  to  voluntary  payments  applies  also  to  the  payment  of  bills  and  notes.^^  How- 
ever, to  constitute  a  voluntary  payment,  it  must  be  made  with  the  full  knowledge 
of  all  material  facts.'^    And  the  retention  by  a  debtor  of  part  of  a  debt  due  a 

one  from  whom'  the  debtor  illegally  obtained  The  mere  indorsement  of  a  draft  on  de- 
it.  Gale  v.  Chase  Nat.  Bank,  104  Fed.  214,  livery  does  not  of  itself  constitute  a  "  volun- 
43  C.  C.  A.  496.  tary  payment  "  so  as  not  to  be  recoveraljle. 

If  one  indicted  for  larceny  voluntarily  re-  Eawson  v.  Bethesda  Baptist  Church,  221  111. 
pays  the  sum  alleged  to  have  been  stolen,  216,  77  N.  E.  560,  6  L.  R.  A.  N.  S.  448. 
without  any  unlawful  agreement,  he  cannot  In  Louisiana,  where  money  is  paid  in  corn- 
recover  it  back,  although  he  is  afterward  pliance  with  a  natural  obligation,  that  is, 
tried  on  the  indictment  and  acquitted.  Puck-  one  which,  although  invalid  for  want  of  form 
ett  V.  Roquemore,  55  Ga.  235.  or  some  reason  of  general  policy,  is  not  in 
Payment  pursuant  to  order  of  court  is  not  itself  immoral  or  unjust,  it  cannot  be  re- 
voluntary. —  In  re  Home  Provident  Safety  covered  back.  Bowers  v.  Hale,  14  La.  Ann. 
Fund  Assoc.,  129  N.  Y.  288,  29  N.  E.  323  419;  Coxe  v.  Rowley,  12  Rob.  273;  Worsley 
{reversing  15  N.  Y.  Suppl.  211].  v.  New  Orleans  iSecond  Municipality,  9  Rob. 

Payments  which  in  equity  and  good  con-  324,  41  Am.  Dec.  333;  Hills  v.  Kernion,  7 
science  should  have  been  made. —  The  rule  Rob.  522;  Slidell  v.  Pritchard,  5  Rob.  101 
with  respect  to  voluntary  payments  is  that  (holding  that  the  cause  of  an  agreement, 
if  a  party  has  actually  paid  what  the  law  originating,  although  unlawful,  in  a  natural 
would  not  have  compelled  him  to  pay,  but  obligation,  will  prevent  the  recovery  of  money 
what  in  equity  and  good  conscience  he  ought,  paid  under  it)  ;  Rosenda  v.  Zabriskie,  4  Rob. 
he  cannot  recover  it  back  again  in  an  action  493;  Flower  v.  Millaudon,  19  La.  185;  Ken- 
for  money  had  and  received.  Eaton  v.  Eaton,  ner  v.  Holliday,  19  La.  154;  Merchants'  Bank 
35  N.  J.  L.  290;  New  York  v.  Erben,  10  v.  Gove,  15  La.  378;  Poydras  v.  Turgeau,  14 
Bosw.  (N.  Y.)  189;  Bize  i;.  Dickason,  1  T.  R.  La.  34;  Perrillat  v.  Puech,  2  La.  428.  A 
285.  debtor,  although  released  on  a  partial  pay- 
Money  paid  for  an  option  to  cut  timber  ment,  is  under  a  natural  obligation  to  pay 
during  a  certain  period  cannot  be  recovered  the  balance,  which,  therefore,  if  paid,  he  can- 
back  by  the  purchaser  of  the  option  or  his  not  recover  back.  Jamison  v.  Ludlow,  3  La. 
assignee  merely  because  he  fails  to  take  ad-  Ann.  492.  Funds  a  curator  retains  for  his 
vantage  of  the  option.  Bunch  v.  Elizabeth  claim  for  counsel  fees,  to  which  he  is  not 
City  Lumber  Co.,  134  N.  C.  116,  46  S.  E.  24,  legally  entitled,  are  not  a  payment  within  the 
131  N.  C.  830,  42  S.  E.  1040.  rule  forbidding  the  recovery  of  money  paid 
Overpayment  on  running  account. —  Wliere  under  a  natural  obligation.  Key's  Succes- 
plaintifT  is  in  the  employ  of  defendants,  who  sion,  5  La.  Ann.  567. 

are  advancing  him  money  from  time  to  time  11.  Thompson  v.  Chretien,  3  La.  Ann.  116; 

on  his  wages,  an  overpayment  by  them  to  Schlaefer  v.  Heiberger,  4  N.  Y.  Suppl.  74. 

him  cannot  be  considered  within  the  rule  as  ,i'    13.  Southern   Hardwood   Lumber   Co.  v. 

to  voluntary  payments  in  the  sense  that  they  Scott,  46  111.  App.  285 ;  Macon  County  v. 

cannot  require  him  to  account  for  it.    Far-  ~-  Jackson  County,  75  N.  C.  240. 

rell  V.  Burbank,  57  Minn.  395,  59  N.  W.  13.  Niblo  v.  Binsse,  3  Abb.  Dec.  (N.  Y.) 

485.  375,  1  Keyes  476. 

After  a  mortgage  is  foreclosed,  an  action  14.  Connecticut. —  Beecher  v.  Buckingham, 

will  not  lie  to  recover  back  money  paid  by  18  Conn.  110,  44  Am.  Dec.  580. 

the  mortgagor.   Fitch  ».  Coit,  1  Root  (Conn.)  Iowa. —  Davenport,  etc.,  R.  Co.  v.  Rogers, 

266.  39  Iowa  298. 

Change  of  application  of  pajnnents. — Where  Maine. —  Gooding  v.  Morgan,  37  Me.  419. 

one  pays  money  on  a  certain  demand,  al-  Michigan. — Tompkins  v.  Hollister,  60  Mich, 

though  not  legally  bound  to  do  so,  he  can-  485,  34  N.  W.  551. 

not  afterward  have  it  ap])lied  as  payment  on  Neiv  Hampsliire. —  Sessions  v.  Meserve,  4(J 

another  obligation,  the  rule  being  that  he  N.  H.  167. 

cannot  be  allowed  to  apply  it  as  a  payment  North  Carolina. — Winston  First  Nat.  Bank 

on  another  debt  any  more  than  he  could  be  V.  Taylor,  122  N.  C.  569,  29  S.  E.  831. 

allowed  to  sue  for  and  recover  it  in  a  dis-  Pennsylvania.. —  Morris        Tarin,   1  Dall. 

tinct  suit.    Wear  v.  Schmelzer,  92  Mo.  App.  147,  1  L.  ed.  76,  1  Am.  Dec.  233. 

314.  Verm.ont. —  Stevens  v.  Head,  9  Vt.  174,  31 

Failure  to  make  change. —  Where,  for  the  Am.  Dec.  617. 

purpose  of  making  a  jjiiymont,  a  person  ten-  Wisconsin. —  Grove       Schweitzer.  36  Wis. 

dors  more  than  the  proju'r  amount,  asldng  for  554;  Clancy  v.  McEnrry,  17  Wis.  177. 

t)ie  return  of  the  chaiigo,  there  is  no  voluii-  Vniled  Stales. —  State  Nat.  Bank  V.  U.  S., 

tary  payment  except  to  the,  ainouni  that  he  17  Ct.  CI.  329. 

exprCHSPH  his  desire  to  pay,  ko  tliiit  where  See  39  Cent.  Dig.  tit.  "Payment,"  §  259. 

change  is  refused  an  aclion  mny  be  mnin-  Son  also  Commmikhai,  PAi>Tcn.  7  Oye.  1044. 

tained  for  the  balnnce.    Edmonds  v.  Abcel,  15.  Lake  v.  Artisans'  Bank,  3  Abb.  Dec. 

20  Tlnn  (N.  Y.)  441.  (N.  Y.)  10,  3  Keyos  276,  1  Transcr.  App.  71, 
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creditor,  although  made  with  tlie  knowledge  of  the  creditor,  is  in  no  sense  a 
voluntary  payment  of  the  amount  retained.^*' 

2.  By  or  to  Public  Corporations.  The  rule  that  voluntary  payments  cannot 
be  recovered  back  applies  to  payments  by  a  private  individual  or  corporation  to 
the  United  States,  state,  connty,  town,  city,  or  other  public  corporation,  or  to  an. 
officer  thereof  as  such."  On  the  other  hand,  while  the  rule  has  been  applied  to 
payments  by  public  officers  as  such,'^  the  general  rule  is  that  a  payment  by  the 
agent  of  a  public  corporation,  where  without  authority,  is  not  a  voluntary  one  by 
the  corporation,  but  may  be  recovered  back.^^ 

3.  To  Officer  of  Court.  Tlie  rule  does  not  apply  to  a  payment  made  to  the 
court  through  the  hand  of  its  officer.^" 

4.  Of  Interest.  So  where  a  party  voluntarily  and  without  mistake  of  fact 
pays  interest  in  excess  of  what  is  legally  due,  it  is  governed  by  the  rule  applicable 
to  any  other  voluntary  payment  and  cannot  be  recovered  back,^^  except  where 
the  payment  is  of  usurious  interest.^^  So  one  who  makes  a  voluntary  payment  of 
interest  is  not  entitled  to  have  the  excess  over  the  amount  actually  due  applied  on 
the  principal,  since  to  do  so  would  be  equivalent  to  holding  that  it  could  be 
recovered  back.^ 

5.  Of  Judgment  or  Decree.    Money  voluntarily  paid  to  satisfy  a  judgment 


3  Abb.  Pr.  N.  S.  209,  32  How.  Pr.  617;  Waite 
V.  Leggett,  8  Cow.  (N.  Y.)  195,  18  Am.  Dec. 
441;  Nollman  v.  Evenson,  5  N.  D.  344,  65 
N.  W.  686. 

16.  Sondheimer  v.  Troy,  etc.,  R.  Co.j  3 
N.  Y.  Suppl.  444.  See  also  Consolidated 
Fruit  Jar  Co.  v.  Wisner,  110  N.  Y.  App.  Div. 
99,  97  N.  Y.  Suppl.  52  [reversing  on  reargu- 
ment  103  N.  Y.  App.  Div.  453,  93  N.  Y. 
Suppl.  128,  in  so  far  as  the  opinion  held  that 
payment  was  voluntary]. 

17.  U.  S.  V.  Wilson,  168  U.  S.  273,  18 
S.  Ct.  85,  42  L.  ed.  464  [reversing  31  Ct.  CI. 
471]  ;  Selby  v.  U.  S.,  47  Fed.  800. 

Money  paid  to  a  public  officer  in  the  settle- 
ment of  his  accounts  cannot  ordinarily  be 
recovered  back;  but  if  he  opens  the  settle- 
ment by  bringing  a  suit  for  compensation 
which  at  the  time  it  was  supposed  that  he 
was  not  entitled  to  receive,  he  opens  the  whole 
case  and  defendants  can  maintain  a  counter- 
claim for  moneys  erroneously  paid  him.  Yoes 
V.  U.  S.,  31  Ct.  CI.  293. 

18.  Warren  County  v.  Gregory,  42  Ind.  32; 
Onondaga  v.  Briggs,  2  Den.  (N.  Y.)  26. 

A  justice  of  the  peace,  who  accepts  a  judg- 
ment debtor's  check  payable  to  himself  per- 
sonally in  payment  of  the  judgment  rendered 
by  him,  satisfies  the  judgment  on  his  record, 
and  pays  to  the  successful  party  the  amount 
due  him,  cannot,  on  dishonor  of  the  cheek, 
recover  of  said  party  the  money  paid  him. 
Garretson  v.  Joseph,  100  Ala.  279,  13  So. 
948. 

19.  Colorado. —  Ward  v.  Barnum,  10  Colo. 
App.  496,  52  Pac.  412. 

lotca. —  State  v.  Young,  134  Iowa  505,  110 
N.  W.  292. 

Michigan. —  Wayne  County  v.  Reynolds, 
126  Mich.  231,  85  N.  W.  574,'86  Am.  St.  Rep. 
541  [distinguishing  Advertiser,  etc.,  Co.  V. 
Detroit,  43  Mich.  il6,  5  N.  W.  72,  and  over- 
ruling Wayne  County  v.  Randall,  43  Mich. 
537,  5  N.  W.  75]. 

New  Jersey. —  Lodi  v.  Van  Bussom,  7  N.  J. 
L.  J.  42. 


New  York.—  Ft.  Edward  v.  Fish,  156  N.  Y. 
363,  50  N.  E.  973  [affirming  86  Hun  548,  33 
N.  Y.  Suppl.  784]  ;  Richmond  County  v.  Ellis, 
59  N.  Y.  620;  Donohue  v.  New  York,  10  Hun 
37. 

North  Dakota. — Wiles  v.  Mcintosh  County, 
10  N.  D.  594,  88  N.  W.  710. 

Virginia. —  Com.  V.  Field,  84  Va.  26,  3  S.  B. 
882. 

United  States. — ^Eslin  v.  District  of  Colum- 
bia, 29  Ct.  CI.  370.  See  also  Bayne  v.  U.  S., 
93  U.  S.  642,  23  L.  ed.  997. 

20.  People  v.  New  York  Bldg.  Loan  Bank- 
ing Co.,  45  Misc.  (N.  Y.)  4.  90  N.  Y.  Suppl. 
809 ;  Ex  p.  James,  L.  R.  9  Ch.  609. 

21.  Connecticut.- — •  Skelly  v.  Bristol  Sav. 
Bank,  63  Conn.  83,  26  Atl.  474,  38  Am.  St. 
Rep.  340,  19  L.  R.  A.  599. 

Massachusetts. —  Reed  v.  Boston  Loan  Co., 
160  Mass.  237,  35  N.  E.  677. 

Minnesota. —  Carson  v.  Codiran,  52  Minn. 
67,  53  N.  W.  1130. 

Neio  For/c— Church  v.  Kidd,  3  Hun  254, 
5  Thomps.  &  C.  454. 

Pennsylvania. —  Keener  v.  U.  S.  Bank,  2 
Pa.  St.  237. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  260. 

But  see  Fenley  v.  Kendall,  18  S.  W.  637, 
13  Ky.  L.  Rep.  836. 

Compound  interest  voluntarily  paid  cannot 
be  recovered  back.  Turner  v.  Johnson,  106 
Ky.  460,  50  S.  W.  675,  20  Ky.  L.  Rep.  2009 ; 
Dow  V.  Drew,  3  N.  H.  40. 

The  statute  of  Mississippi  making  the  legal 
rate  of  interest  six  per  cent  and  providing 
that  "  contracts  may  be  made  in  writing " 
for  the  payment  of  ten  per  cent,  only  pre- 
vents the  recovery  of  more  than  six  per  cent, 
unless  the  contract  is  in  writing,  and  does 
not  give  the  right  to  recover  back  more  than 
six  per  cent  voluntarily  paid  under  a  verbal 
agreement.   Van  Vleet  v.  Sledge,  45  Fed.  743. 

23.  See  LTsuky. 

23.  Bennett  v.  Bates,  94  N.  Y.  354;  New 
York  L.  Ins.,  etc.,  Co.  v.  Manning,  3  Sandf. 
Ch   (N.  Y.)  58. 
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■which  lias  not  been  reversed  cannot  be  recovered  back,'^  and  it  is  immaterial  tliat 
the  recovery  was  fraudulent.^  Payment  of  a  judgment  is  voluntary  unless  made 
to  procure  the  release  of  the  goods  of  the  party  making  the  payment  after  seizure, 
or  to  prevent  their  seizure  by  an  officer  armed  with  the  autliority  or  apparent 
authority  to  seize  them.^''  On  the  other  hand,  if  the  judgment  or  decree  has 
been  reversed,  money  paid  thereon  can  be  recovered  back.'"' 

6.  By  Way  of  Compromise.  Money  paid  on  a  fair  and  deliberate  compromise 
between  parties  standing  on  equal  terms  cannot  be  recovered  back.^ 

7.  Failure  to  Indorse  or  Apply.  Where  a  debtor  pays  money  to  his  creditor 
to  be  indorsed  and  applied  on  the  demand  in  suit,  but  sufEers  the  creditor  to  take 
judgment  for  the  whole  amount,  he  cannot  recover  the  money  back.^  But  if,  after 
the  creditor  thus  neglects  to  indorse  or  apply  it,  he  has  the  means  of  collecting  the 
whole  debt  without  giving  the  debtor  any  day  in  court,  and  does  so  collect  it,  the 
debtor  may  recover  back  the  money  which  has  thus  been  paid  and  not  applied.*' 

8.  Agreement  to  Repay.  Of  course  if  there  is  an  agreement  to  repay  on  a  cer- 
tain condition,  a  recovery  back  is  authorized  after  the  happening  of  such  condition.^^ 


24.  Indiana. —  Hollingsworth  v.  Stone,  90 
Ind.  244. 

Kentucky. —  Williams  v.  Shelbourne^  102 
Ky.  579,  44  S.  W.  110,  19  Ky.  L.  Rep.  1924; 
Hunt  V.  Boyier,  1  J.  J.  Marsh.  484,  19  Am. 
Dee.  116. 

Massachusetts. —  People's  Sav.  Bank  v. 
Heath,  175  Mass.  131,  55  N.  E.  807,  78  Am. 
St.  Rep.  481;  Wilbur  v.  Sproat,  2  Gray  431. 
But  see  Lazell  v.  Miller,  15  Mass.  207. 

Missouri. —  Eoff  v.  Clay,  9  Mo.  App.  176. 

'Nebraska. —  Deseret  Nat.  Bank  v.  Nuckolls, 
30  Nebr.  754,  47  N.  W.  202. 

Neio  York. —  Wood  v.  Amory,  105  N.  Y. 
278,  11  N.  E.  636;  Converse  v.  Sickles,  74 
Hun  429,  26  N.  Y.  Suppl.  590  [reversed  on 
other  grounds  in  146  N.  Y.  200,  40  N.  E.  777, 
48  Am.  St.  Rep.  790] ;  Third  Ave.  R.  Co.  v. 
Klinker,  58  N.  Y.  Suppl.  136,  29  N.  Y.  Civ. 
Proc.  51;  White  v.  Ward,  9  Johns.  232;  Cobb 
V.  Curtiss,  8  Johns.  470.  Compare  Brown  v. 
Williams,  4  Wend.  360. 

Ohio.— Job  V.  Collier,  11  Ohio  422.  See 
also  Wilson  v.  Taylor,  9  Ohio  St.  595,  75  Am. 
Dec.  488. 

Pennsylvania. —  Ditman  v.  Raule,  134  Pa. 
St.  480,  19  Atl.  676;  Herring  v.  Adams,  5 
Watts  &  S.  459. 

West  Virginia. — Beard  v.  Beard,  25  W.  Va. 
486,  52  Am.  Rep.  219. 

England. —  De  Medina  V.  Grove,  10  Q.  B. 
152,  15  L.  J.  Q.  B.  287,  10  Jur.  428,  59  E.  C. 
L.  152;  Marriott  V.  Hampton,  2  Esp.  546,  7 
T.  R.  269.  4  Rev.  Rep.  439.  Compare  Farrow 
V.  IVIayes,  18  Q.  B.  516,  17  Jur.  132,  83  E.  C. 
L.  516.  Contra,  Moses  v.  Macferlan,  2  Burr. 
1005,  W.  Bl.  219,  liolding  that  money  paid  on 
a  jndfimont  may  be  rccovcrod  back  by  the 
party  making  tlie  payment  if  in  equity  and 
good  onnscience  the  party  receiving  it  was 
not  entitled  to  it. 

Cnnnda. —  See  Johnston  v.  Miller,  31  Nova 
Scotia  83. 

See  39  (!ent.  Dig.  tit.  "  Payment,"  §  263. 

Compare  Jiidson  v.  Eslava,  Minor  (Ala.) 
71,  12  Am.  Doc.  32;  Strange  v.  Franklin,  126 
(Ja.  715,  55  S.  K.  913;  llevenor  v.  Kerr,  4 
N.  J.  L.  5H.  And  kcc  Jiidomknth,  23  Cyc. 
141)5.  But  HOC  WilliiuiiHon  v.  Johnson,  6 
N.  J.  Eq.  637. 
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Payment  of  a  judgment  on  which  no  execu- 
tion has  been  issued  is  not  compulsory. — 
Elston  V.  Chicago,  40  111.  514,  89  Am.  Dec. 
361. 

It  is  immaterial  that  the  execution  issued 
on  a  valid  judgment  by  virtue  of  which  the 
party's  goods  were  seized  was  irregularly 
issued,  both  parties  at  the  time  supposing  it 
to  be  regular,  especially  where  the  defect  in 
the  execution  is  amendable.  Roth  v.  Schloss, 
6  Barb.  (N.  Y.)  308. 

Loss  of  receipt. —  Assumpsit  does  not  lie 
to  recover  back  money  claimed  as  having  been 
erroneously  recovered  by  defendant,  in  a 
judgment  against  plaintiff,  in  consequence 
of  plaintiff's  not  being  able  to  produce  a  re- 
ceipt, which  was  afterward  found.  James 
V.  Cavit,  2  Brev.  (S.  C.)  174. 

Money  voluntarily  paid  to  redeem  property 
sold  under  a  decree  which  is  thereafter  re- 
versed cannot  be  recovered.  Weaver  v. 
Stacey,  105  Iowa  657,  75  N.  W.  640. 

25.  Walker  v.  Ames,  2  Cow.  (N.  Y.)  428. 

26.  Ritchie  v.  Carter,  89  Mo.  App.  290. 

27.  See  Appeal  and  Error,  3  Cyc.  469. 

28.  Alabama.— Troy  v.  Bland,  58  Ala.  197. 
District  of  Columbia. —  Henelley  v.  Ritten- 

house,  7  D.  C.  76. 

Massachusetts. — Stuart  v.  Sears,  119  Mass. 
143. 

Neio  Hampshire. —  Pearl  v.  Whitehouse,  52 
N.  H.  254. 

New  York. —  Brown  v.  Rich,  40  Barb.  28. 
See  also  Consolidated  Fruit  Jar  Co.  v.  Wis- 
ner,  103  N.  Y.  App.  Div.  453,  93  N.  Y.  Suppl. 
128. 

United  States. —  Sturges  v.  U.  S.,  Dev.  Ct. 
CI.  20. 

Sec  39  Cent.  Dig.  tit.  "  Payment,"  §  262. 

29.  McMurtrie  v.  Keenan,  109  Mass.  185. 
Where  defendant  fails  to  plead  a  partial 

payment  and  thereafter  pays  a  judgment  for 
tlio  debt  in  full,  ho  cannot  subscquontly  sue 
to  recover  the  part  payniont.  Broughton  v. 
Mcintosh,  1  Ala.  103;'Bronson  v.  Rugg,  39 
Vt.  241;  Strong  v.  McConnoll,  10  Vt.  231. 

30.  McMnrtrio  v.  Keenan,  109  Mass.  185. 

31.  California. —  Putnam  V.  Dungan,  89 
Cal.  231,  26  Pac.  004.  Soo  also  Swain  v. 
Jacks,  126  Cal.  216,  67  Pac.  989. 
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B.  Compulsopy  Payments  ^  —  i.  Right  to  Recover  in  General.  The  general 
rule  is  that  a  compulsory  payment  may  be  recovered  back.  That  is,  the  money 
is  recoverable  where  the  payment  is  obtained  by  duress,  extortion,  or  oppression, 
or  by  taking  an  undue  advantage  of  the  payer's  situation,  and  where  the  payee 
ought  not  to  retain  it.^^  But,  in  order  to  recover  moneys  paid  under  duress,  it 
must  be  shown  not  only  that  there  was  duress,  but  also  that  it  is  against  equity 
and  good  conscience  for  the  payee  to  retain  the  money.** 

2.  What  Constitutes  —  a.  In  GenoFal.  A  compulsory  payment  is  one  made 
under  duress  or  circumstances  virtually  amounting  thereto.  At  common  law, 
"  duress "  meant  only  duress  of  the  person,  and  nothing  short  of  such  duress, 
amounting  to  a  reasonable  apprehension  of  imminent  danger  to  life,  limb,  or  lib- 
erty, was  sufficient  to  enable  the  party  to  recover  back  money  paid.^^  However, 
the  courts  of  law,  in  analogy  to  the  rules  of  the  courts  of  equity  as  to  setting 
aside  contracts  for  duress,^®  gradually  extended  the  doctrine  so  as  to  recognize 
duress  of  property  as  a  sort  of  moral  duress  which  might,  equally  with  duress  of 
the  person,  entitle  a  party  to  recover  back  money  paid  under  its  influence.^^  And 
the  rule  was  thereafter  laid  down  that  payment  is  not  made  under  duress 
unless  made  to  release  the  person  or  property  of  the  payer  from  detention,  or  to 
prevent  a  seizure  of  either  by  one  having  apparent  authority  to  seize  without 
resorting  to  an  action.^  But  most  of  the  modern  authorities  go  even  further  and 
generally  hold  that  such  pressure  or  constraint  as  compels  a  man  to  go  against  his 
will  virtually  takes  away  his  free  agency,  and  destroys  the  power  of  refusing  to 
comply  with  the  unlawful  demand  of  another,  constitutes  duress,  irrespective  of 
the  manifestation  or  apprehension  of  physical  force.^^    Farther  than  the  rules 


Illinois. —  Stipp  v.  Johnston,  68  111.  176. 

lotca. —  Lyman  v.  Lauderbaugh,  75  Iowa 
481,  39  N.  W.  812. 

Kansas. —  Juneau  v.  Stunkle,  40  Kan.  756, 
20  Pae.  473. 

New  York. —  Ellis  v.  Jacob,  17  N.  Y.  App. 
Div.  471,  45  N.  Y.  Suppl.  177.  Where  money 
has  been  paid  and  a  receipt  taken,  and  after- 
ward, on  a  suit  for  the  same  money,  judg- 
ment is  recovered  therefor  by  reason  of  the 
party's  omission  to  produce  the  receipt,  the 
money  may  be  recovered  back,  on  the  promise 
of  the  judgment  creditor  to  refund  it.  Bent- 
ley  V.  Morse,  14  Johns.  468. 

South  Carolina. —  G\vynn  v.  Gwynn,  31 
S.  C.  482,  10  S.  E.  221. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  266. 

But  see  Gooding  v.  Morgan,  37  Me.  419 
(holding  that  where  a  debtor  gave  his  note 
on  settlement  of  account,  although  claiming 
that  he  had  already  paid  it,  and  on  the  cred- 
itor's promising  to  surrender  the  note  if  the 
debtor  found  a  receipt  for  the  first  payment, 
money  paid  by  the  latter  to  discharge  such 
note  cannot  be  recovered  back)  ;  Haynes  v. 
Havton,  7  B.  &  C.  293,  14  E.  C.  L.  136,  2 
C.  ■&  P.  621,  12  E.  C.  L.  769,  5  L.  J.  M.  C. 
0.  S.  136,  31  Rev.  Rep.  205. 

32.  Duress  as  affecting  reality  of  consent 
to  contract  see  Conteacts,  9  Cyc.  443  et 
seq. 

33.  California. —  McMillan  v.  Richards,  9 
Cal.  365,  70  Am.  Dec.  655. 

Georgia. —  Stevens  v.  Nisbet,  88  Ga.  456, 
14  S.  E.  711. 

Illinois. —  Chicago  v.  Northwestern  Mut.  L. 
Ins.  Co.,  218  111.  40,  75  N.  E.  803,  1  L.  R.  A. 
N.  S.  770 ;  Pemberton  v.  Williams,  87  111.  15 ; 
La  Salle  County  v.  Simmons,  10  111.  513. 


Iowa. —  Anderson  v.  Cameron,  122  Iowa 
183,  97  N.  W.  1085. 

Massachusetts. —  Bliss  V.  Thompson,  4 
Mass.  488. 

New  York. —  Reed  v.  Hayward,  82  N.  Y. 
App.  Div.  416,  81  N.  Y.  Suppl.  608;  Mowatt 
V.  Wright,  1  Wend.  355,  19  Am.  Dec.  508. 

Pennsylvania. —  Mathers  v.  Pearson,  13 
Serg.  &  R.  258;  Schoenfeld  v.  Bradford,  16 
Pa.  Super.  Ct.  165. 

South  Carolina. —  Bulow  V.  Goddard,  1 
Nott  &  M.  45,  9  Am.  Dec.  663 ;  Bours  v.  Wat- 
son, 1  Mill  393. 

England. — Snowdon  v.  Davis,  1  Taunt.  359. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  283. 

34.  Chicago  v.  Malkan,  119  111.  App.  542. 

35.  Joannin  v.  Ogilvie,  49  Minn.  564,  52 
N.  W.  217,  32  Am.  St.  Rep.  581,  16  L.  R.  A. 
376. 

36.  See  Contracts,  9  Cyc.  443  et  seq. 

37.  Joannin  v.  Ogilvie,  49  Minn.  564,  52 
N.  W.  217,  32  Am.  St.  Rep.  581,  16  L.  R.  A. 
376.    And  see  infra,  VIII,  B,  2,  b  et  seq. 

38.  Brumagin  v.  Tillinghast,  18  Cal.  265, 
79  Am.  Dec.  176;  Stover  v.  Mitchell,  45  111. 
213;  Kansas  Pac.  R.  Co.  v.  Wyandotte  County 
Com'rs,  16  Kan.  587;  Wabaunsee  County 
Com'rs  V.  Walker,  8  Kan.  431 ;  Baltimore  v. 
Lefferman,  4  Gill  (Md.)  425,  45  Am.  Dec. 
145.  See  also  Robins  v.  Latham,  134  Mo.  466, 
36  S.  W.  33;  Wolfe  v.  Marshal,  52  Mo.  167; 
State  V.  Stonestreet,  92  Mo.  App.  214;  Mays 
V.  Cincinnati,  1  Ohio  St.  268 ;  Ladd  v.  South- 
ern Cotton  Press,  etc.,  Co.,  53  Tex.  172. 

39.  Joannin  v.  Ogilvie,  49  Minn.  564,  52 
N.  W.  217,  32  Am.  St.  Rep.  581,  16  L.  R.  A. 
376 ;  David  City  First  Nat.  Bank  v.  Sargeant, 
65  Nebr.  594,  91  N.  W.  595,  59  L.  R.  A.  296. 

Restatement  of  rule. —  Where  a  party,  with 

[VIII.  B.  2.  a] 


1304    [30  Cyc] 


PA  YMENT 


just  stated,  the  courts  have  not  attempted  to  lay  down  any  definite  and  exact  rule 
of  universal  application  bj  which  to  determine  whether  a  payment  is  voluntary 


full  knowledge  of  the  facts,  paya  a  demand 
that  is  unjustly  made  against  him,  and  to 
which  he  has  a  valid  defense,  and  where  no 
special  damage  or  irreparable  loss  would  be 
incurred  by  making  such  defense,  and  where 
there  is  no  claim  of  fraud  upon  the  part  of 
the  party  making  such  claim,  and  the  pay- 
ment is  not  necessary,  to  obtain  possession  of 
property  wrongfully  withheld,  or  the  release 
of  his  person,  such  payment  is  voluntary, 
and  cannot  be  recovered.  Wiles  v.  Mcintosh 
County,  10  N.  D.  594,  88  N.  W.  710;  Wessel 
V.  D.  S.  B.  Johnston  Land,  etc.,  Co.,  3  N.  D. 
160,  54  N.  W.  922,  44  Am.  St.  Rep.  529. 

The  compulsion  need  not  necessarily  con- 
sist of  unlawful  restraint  or  threatened  in- 
jury to  the  person  or  unlawful  detention  of 
his  goods.  Scholey  v.  Mumford,  60  N.  Y. 
498 ;  Horner  v.  State,  42  N.  Y.  App.  Div.  430, 
59  N.  Y.  Suppl.  96 ;  Buckley  v.  New  York,  30 
N.  Y.  App.  Div.  463,  52  N.  Y.  Suppl.  452 
{.affirmed  in  159  N.  Y.  558,  54  N.  E.  1089]. 
Virtual  or  moral  duress,  is  sufficient  to  pre- 
vent a  payment  made  under  its  influence 
from  being  voluntary.  Hobertson  v.  Frank 
Bros.  Co.,  132  U.  S.  17,  10  S.  Ct.  5,  33  L.  ed. 
236. 

Violence  or  physical  duress. —  To  constitute 
a  payment  under  duress  which  may  be  re- 
covered back  the  payment  need  not  be  made 
under  actual  violence  or  physical  duress. 
Maxwell  v.  Griswold,  10  How.  (U.  S.)  242, 
13  L.  ed.  405. 

Money  paid  for  stamps  put  on  bills  of  lad- 
ing and  on  passage  tickets  as  paid  by  com- 
pulsion see  Garrison  v.  Tillinghast,  18  Cal. 
404,  408;  Brumagim  V.  Tillinghast,  18  Cal. 
265,  79  Am.  Dec.  176. 

Payments  held  compulsory  see  Kilpatrick 
V.  Germania  Life  Ins.  Co.,  183  N.  Y.  163,  100 
Am.  St.  Rep.  722,  2  L.  R.  A.  N.  S.  574  Ire- 
versing  95  N.  Y.  App.  Div.  287,  88  N.  Y. 
Suppl.  628] ;  Sartwell  v.  Horton,  28  Vt.  370. 
A  stock-holder  in  an  insurance  company  as- 
signed his  stock  to  plaintiff,  who  paid  instal- 
ments on  it,  but  the  company  refused  to 
transfer  the  stock  unless  plaintiff  would  pay 
them  the  amount  of  certain  notes  of  the  as- 
signor, which  they  held,  and  which  were  not 
then  duo.  The  assignor  being  insolvent,  and 
plaintiff  having  no  way  of  indemnifj'ing  him- 
self, but  by  procuring  a  transfer,  he  paid  the 
money  accordingly.  It  was  held  a  compul- 
sory payment,  ^^■l^ch  plaintiff  might  recover 
back.  Bates  v.  New  York  Ins.  Co.,  3  Johns. 
Cas.  (N.  Y.)  238.  Where  the  county  com- 
missioners, while  the  law  then  in  force  nu- 
tliorized  them,  in  granting  a  ferry  license, 
to  impose  an  annual  tax,  not  exceeding  one 
hundred  dnilnrs,  gave  notice  that  they  would 
grant  a  forry  license  to  the  person  who  would 
give  the  largest  sum  to  ilie  county  as  a  dona- 
tion, nnd,  several  offei-s  l)oing  made,  the  per- 
fif)n  who  \vm\  j)revi()iisly  kept  i.lie  ferry  offered 
nnd  paid  five  Inuidred  dollars,  sueli  sum  mny 
be  recovered  back.  La  Snlle  County  V.  Sim- 
monH,  10  Ml.  51.'i.    If  A  obtains  possession  of 
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a  deed,  and  uses  it  for  the  purpose  of  ex- 
torting money  from  B  as  the  price  of  its 
preservation,  or  of  permission  to  use  it  la 
defending  his  title,  and,  by  threats  expressed 
or  implied,  gives  B  to  understand  that  the 
deed  would  be  withheld  or  destroyed  unless 
his  demand  was  complied  with,  the  payment 
is  to  be  deemed  involuntary  and  the  amount 
can  be  recovered  back.  Motz  v.  Mitchell,  91 
Pa.  St.  114. 

Payments  held  voluntary  and  not  compul- 
sory see  New  Orleans,  etc.,  R.  Co.  v.  Louisiana 
Constr.,  etc.,  Co.,  109  La.  13,  33  So.  51,  94 
Am.  St.  Rep.  395;  Sieber  v.  Weiden,  17  Nebr. 
582,  24  N.  W.  215  (payment  to  compromise 
seduction)  ;  F.  H.  Mills  Co.  k.  State,  110 
N.  Y.  App.  Div.  843,  97  N.  Y.  Suppl.  C76 
{affirmed  in  187  N.  Y.  552,  80  N.  E.  1109]; 
Buck  V.  Houghtaling,  110  N.  Y.  App.  Div.  52, 
96  N.  Y.  Suppl.  1034;  Edward  C.  Jones  Co. 
V.  Mt.  Vernon  Bd.  of  Education,  30  N.  Y. 
App.  Div.  429,  51  N.  Y.  Suppl.  950.  A  mem- 
ber of  a  stock  board,  against  whom  a  claim 
is  made  by  another  member  of  the  board,  for 
a  deficiency  arising  on  a  sale  of  stock  under 
the  rules  of  the  board,  and  who,  on  being 
cited  to  appear  before  the  arbitration  com- 
mittee of  the  board,  pays  the  claim,  with  full 
knowledge  of  all  the  facts^  cannot  maintain 
an  action  to  recover  it  back.  Fear  of  the 
committee  is  not  duress.  Quincey  v.  White, 
63  N.  Y.  370.  A  payment  made  in  accord- 
ance with  the  provisions  of  a  state  constitu- 
tion, which  is  in  conflict  with  the  federal 
constitution,  is  not  a  payment  under  duress 
but  is  voluntary,  and  cannot  be  recovered 
back.  Sonoma  County  Tax  Case,  13  Fed. 
789,  8  Sawy.  312. 

Payment  of  a  gas  bill  to  prevent  the  shut- 
ting off  the  gas  is  compulsory  and  may  be 
recovered  back  in  so  far  as  excessive.  Indiana 
Natural,  etc..  Gas  Co.  v.  Anthony,  26  Ind. 
App.  307,  58  N.  E.  868. 

Payment  of  water-tax  see  Waters. 

Payment  made  by  a  subordinate  oflScer 
under  an  order  of  a  superior  officer  is  not 
a  voluntary  payment  which  will  prevent  its 
recovery  back  by  the  latter.  Ellsworth  i>. 
U.  S.,  i4  Ct.  CI.  382. 

Payment  by  an  agent  of  a  larger  sum  than 
authorized  by  the  principal,  Avhere  the  agent 
informs  the  payee  that  he  remits  the  larger 
sum  claimed  by  the  latter  to  avoid  delay 
"  Icnving  difference  to  be  adjusted  later," 
is  not  a  voluntarv  one.  Carter  v.  Riggs,  112 
Iowa  245,  S3  N.  W.  005. 

Second  payment  by  attorney. —  T\Tiere  an 
officer  pays  over  money  collected  to  an  at- 
torney, and  afterward  pays  it  again  to  the 
client  because  ho  has  lost  the  attorney's  re- 
ceipt, the  second  payment  is  not  volunfary 
but  may  bo  recovered  back  on  finding  the 
reeeiitt.  Bradford  v.  White,  1  Phila.  (Pa.) 
20. 

Money  paid  for  a  city  permit  illegally  de- 
manded under  threats  that  unless  the  money 
was  jiaid  the  workmen  would  bo  arrested  by 
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or  involuntary,*"  and  from  the  very  nature  of  the  subject,  no  general  rnle  can 
be  stated,  as  each  case  must  depend  somewhat  upon  its  own  peculiar  facts/'  The 
real  and  ultimate  fact  to  be  determined  in  every  case  is  whetiier  or  not  the  party 
paying  really  had  a  choice,  whether  "  he  had  his  freedom  of  exercising  his  will." 
A  recovery  has  been  held  allowable  where  the  payment  has  been  obtained  by 
taking  an  undue  advantage  of  the  situation  of  the  payer,*^  or  where  the  money 
was  paid  to  prevent  an  injury  to  one's  property  rights.** 

b.  Business  Necessities.  Payments  compelled  by  business  necessities  have 
been  held  so  far  compulsory  as  to  be  recoverable,*^  although  there  are  numerous 
cases  where  such  payments  have  been  held  vohmtary  and  not  recoverable.*^ 

e.  Threat  of  Fear  of  Loss  of  Employment.    A  payment  under  a  threat*''' 


the  police  and  the  work  stopped  is  compul- 
sory and  may  be  recovered  back.  Deshong  v. 
New  York,  176  N.  Y.  475,  68  N.  E.  880  [af- 
firming,  but  reversing  on  this  point,  74  N.  Y. 
App.  Div.  234,  77  N.  Y.  Suppl.  503]  ;  Buckley 
V.  New  l^ork,  30  N.  Y.  App.  Div.  463,  52 
N.  Y.  Suppl.  452  \_affirmed  in  159  N.  Y.  558, 
54  N.  E.  1089].  Compare  Wolff  v.  New  York, 
92  N.  Y.  App.  Div.  449,  87  N.  Y.  Suppl.  214 
[affirmed  in  179  N.  Y.  580,  72  N.  E.  1153], 
in  which  case  a  policeman  threatened  arrest 
if  the  work  was  continued  without  a  permit 
and  the  owner  thereupon  signed  an  applica- 
tion for  a  permit  and  obtained  it  on  payment 
of  the  sum  offered  in  his  application,  and 
the  payment  was  held  not  compulsory.  So 
where  an  owner  of  real  property  applies  to 
the  city  authorities  for  a  permit  to  construct 
vaults  under  the  sidewalk,  and  pays  the 
amount  demanded  therefor,  the  payment  is 
voluntary,  and  cannot  be  recovered  back,  and 
the  fact  that  he  paid  the  amount  demanded 
under  protest,  and  to  avoid  delay  in  carry- 
ing out  a  contract  to  erect  buildings  on  the 
land,  does  not  deprive  the  payment  of  its 
voluntary  character.  Wood  v.  New  York,  25 
N.  Y.  App.  Div.  577,  49  N.  Y.  Suppl.  622. 

40.  Joannin  v.  Ogilvie,  49  Minn.  564,  52 
N.  W.  217,  32  Am.  St.  Eep.  581,  16  L.  R.  A. 
376.  See  also  Brumagim  v.  Tillinghast,  18 
Cal.  265,  79  Am.  Dec.  176. 

41.  Joannin  v.  Ogilvie,  49  Minn.  564,  52 
N.  W.  217,  32  Am.  St.  Rep.  581,  16  L.  R.  A. 
376. 

42.  Joannin  v.  Ogilvie,  49  Minn.  564,  52 
N.  W.  217,  32  Am.  St.  Rep.  581,  16  L.  R.  A. 
376;  Scholey  V.  Mumford,  60  N.  Y.  498. 

43.  Horner  v.  State,  42  N.  Y.  App.  Div. 
430,  59  N.  Y.  Suppl.  96 ;  Bates  v.  New  York 
Ins.  Co.,  3  Johns.  Gas.  (N.  Y.)  238. 

44.  Interurban  Constr.  Co.  v.  Hayes,  191 
Mo.  24g,  89  S.  W.  927;  Buckley  v.  New 
York,  30  N.  Y.  App.  Div.  463,  52  N.  Y.  Suppl. 
452  laffinned  in  159  N.  Y.  558,  54  N.  E. 
1089].    See  also  Contracts,  9  Cyc.  447. 

45.  Illinois. —  Chicago  v.  Waukesha  Impe- 
rial Spring  Brewing  Co.,  97  111.  App.  583, 
holding  that  when  the  alternative  presented 
to  a  party  is  to  submit  to  a  city's  exactions 
or  discontinue  his  business  within  the  cor- 
porate limits,  money  paid  under  such  cir- 
cumstances is  not  money  paid  voluntarily. 

Massachusetts. —  Carew  v.  Rutherford,  106 
Mass.  1,  8  Am.  Rep.  287. 

Missouri. —  American  Brewing  Co.  v.  St. 
Louis,  187  Mo.  367,  86  S.  W.  129;  Westlake 


V.  St.  Louis,  77  Mo.  47,  46  Am.  Rep.  4.  See 

also  Wells  v.  Adams,  88  Mo.  App.  215. 

'New  York. —  American  E.xch.  F.  Ins.  Co.  v. 
Britton,  8  Bosw.  148,  threat  to  stop  license 
of  insurance  company. 

Pennsylvania. —  Lehigh  Coal,  etc.,  Co.  V. 
Brown,  100  Pa.  St.  338,  payment  of  tolls. 

Wisconsin. —  Guetzkow  Bros.  Co.  v.  Breese, 
96  Wis.  591,  72  N.  W.  45,  65  Am.  St.  Rep. 
83,  payment  to  lessor  to  obtain  insurance 
money. 

United  States. —  See  Robertson  v.  Frank 
Bros.  Co.,  132  U.  S.  17,  10  S.  Ct.  5,  33  L.  ed. 
23G;  Swift,  etc.,  Co.  v.  U.  S.,  Ill  U.  S.  22,  4 
S.  Ct.  244,  28  L.  ed.  341 ;  Corkle  v.  Maxwell, 
6  Fed.  Cas.  No.  3,231,  3  Blatchf.  413. 

England. —  Fulham  v.  Down,  6  Esp.  26 
note. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  284. 

A  payment  to  obviate  a  great  financial  loss 
is  made  under  duress.  Rowland  v.  Watson, 
4  Cal.  App.  476,  88  Pae.  495. 

A  payment  of  tolls  cannot  be  said  to  be 
voluntary  and  not  compulsory,  when  made  by 
the  party  to  enable  him  to  obtain  a  passage 
for  the  United  States  mail,  which  he  is 
bound  to  carry,  and  to  keep  his  property 
from  being  taken  from'  him  by  distress.  New- 
land  V.  Buncombe  Turnpike  Co.,  26  N.  G. 
372. 

A  payment  made  to  an  actor  after  the  bills 
for  the  evening  have  been  issued,  under  a 
threat  of  not  performing,  is  not  voluntary. 
Dana  v.  Kemble,  17  Pick.  (Mass.)  545. 

46.  Hipp  V.  Crenshaw,  64  Iowa  404,  20 
N.  W.  492  (holding  that  payment  of  a  judg- 
ment lien  on  real  estate  because  the  owner's 
necessities  force  him  to  make  a  loan  thereon 
is  not  payment  under  duress)  ;  Cunningham 
V.  Boston,  15  Gray  (Mass.)  468  [distinguished 
in  Cunningham  v.  Munroe,  15  Gray  (Mass.) 
471] ;  Lathrope  v.  McBride,  31  Nebr.  289,  47 
N.  W.  922 ;  Matthews  v.  William  Frank  Brew- 
ing Co.,  26  Misc.  (N.  Y.)  46,  55  N.  Y.  Suppl. 
241;  Hess  V.  Cohen,  20  Misc.  (N.  Y.)  333,  45 
N.  Y.  Suppl.  934.  See  also  Joannin  v.  Ogilvie, 
49  Minn.  564,  52  N.  W.  217,  32  Am.  St.  Rep. 
581,  16  L.  R.  A.  376;  Sawyer  v.  Gruner,  60 
N.  Y.  Super.  Ct.  285,  17  N.  Y.  Suppl.  465. 

Where  a  pasanent  is  made  merely  to  pre- 
serve the  credit  of  the  debtor,  such  payment 
is  not  necessarily  compulsory.  Harvey  v. 
Girard  Nat.  Bank,  119  Pa.  St.  212,  13  Atl. 
202. 

47.  Day  v.  Studebaker  Bros.  Mfg.  Co.,  13 
Misc.    (N.  Y.)    320,  34  N.  Y.  Suppl.  463. 
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or  fear*^  of  discharge  from  employment  has  been  held  not  to  have  been  made 
under  duress. 

d.  Payments  to  Obtain  Performanee  of  Act.  Money  paid  to  one  who, 
because  of  his  position,  is  under  an  obligation  to  discharge  certain  duties  to  tlie 
public,  such  as  a  public  officer,  but  who  refuses  to  discharge  such  duties  without 
the  payment  of  money  to  which  he  is  not  entitled,  can  be  recovered  as  money 
paid  under  compulsion.'*^ 

e.  Apprehension  or  Threat  of  Legal  Proceedings.  Mere  apprehension,*  or 
threats  of  a  civil  proceeding  to  enforce  a  claim,  unaccompanied  by  any  act  of 
hardship  or  oppression,  does  not  render  a  payment  in  response  tliereto  involuntary 
in  the  sense  that  it  can  be  recovered  back.  So  money  paid  under  an  apprehen- 
sion,°^  or  threat of  a  criminal  prosecution,  when  no  warrant  has  been  issued  or 
proceedings  begun,  and  there  is  no  immediate  danger,  does  not  constitute  duress 


But  see  Fuerst  V.  Musical  Mut.  Protective 
Union,  95  N.  Y.  Suppl.  155,  holding  that  a 
threat  made  by  the  officers  of  a  union  of  mu- 
sicians that,  unless  a  member  paid  an  illegal 
fine  imposed,  he  would  be  expelled,  causing 
a  member  to  fear  that,  unless  he  paid  the  fine, 
he  would  be  expelled  and  deprived  of  his 
means  of  earning  a  living,  amounts  to  du- 
ress, entitling  him  to  maintain  an  action  for 
the  fine  paid. 

48.  Siegel  v.  Schueck,  67  111.  App.  296; 
Gross  V.  Cincinnati,  4  Ohio  S.  &  C.  PI.  Dec. 
393. 

49.  California. —  Lewis  v.  San  Francisco,  2 
€al.  App.  112,  82  Pac.  1106. 

North  Carolina. —  Robinson  v.  Ezzell,  72 
N.  C.  231. 

Ohio. —  Baker  v.  Cincinnati,  11  Ohio  St. 
634. 

South  Carolina. —  Alston  v.  Durant,  2 
Strobh.  257,  49  Am.  Dec.  596. 

United  States. —  Swift,  etc.,  Co.  v.  U.  S., 
Ill  U.  S.  22,  4  S.  Ct.  244,  28  L.  ed.  341; 
Corkle  v.  Maxwell,  6  Fed.  Cas.  No.  3,231,  3 
Blatchf.  413. 

England. —  Great  Western  R.  Co.  V.  Sutton, 
Jj.  R.  4  H.  L.  249,  38  L.  J.  Exch,  177,  22 
L.  T.  Rep.  N.  S.  43,  18  Wkly.  Rep.  92;  Dew 
V.  Parsons,  2  B.  &  Aid.  562,  1  Chit.  295,  21 
Rev.  Rep.  404,  18  E.  C.  L.  164;  Morgan  v. 
Palmer,  2  B.  &  C.  729,  4  D.  &  R.  283,  2  L.  J. 
K.  B.  0.  S.  145,  26  Rev.  Rep.  537,  9  E.  C.  L. 
317;  Traherne  v.  Gardner,  5  E.  &  B.  913,  2 
Jur.  N.  S.  394,  25  L.  J.  Q.  B.  201,  85  E.  C.  L. 
«15;  Steele  v.  Williams,  8  Exch.  625,  17  Jur. 
464,  22  L.  J.  Exch.  225. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  284 
et  seq. 

Compare  Cunningham  v.  Munroe,  15  Gray 
(Mass.)  471  [disUnguishinf]  Cunningham  v. 
Boston,  15  Gray  (Mass.)  468]. 

Remedy  by  writ. —  It  is  none  the  loss  com- 
pulsory bocauso  the  party  could  have  pro- 
cured a  writ  compelling  "the  officer  to  act. 
Lewis  r.  Snn  Francisco,  2  Cal.  App.  112,  82 
Pac.  1100. 

50.  Ligonicr  v.  Ackcrman,  ^16  Tnd.  552,  15 
Am.  Ecp.  323;  Muscatine  v.  Keokuk  North- 
ern Line  Packet  Co.,  45  Iowa  185;  Wobor  V. 
KirkondMll,  -14  Ncbr.  706,  63  N.  W.  35;  La- 
redo V.  Loiiry,  (Tox.  Ai)p.  1892)  20  S.  W. 
80. 

51.  California. —  Holt  V.  Thomas,  105  Cal. 
273,  38  1'iic.  801. 
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loica. —  Muscatine  v.  Keokuk  Northern  Line 
Packet  Co.,  45  Iowa  185. 

Louisiana. —  New  Orleans,  etc.,  R.  Co.  v. 
Louisiana  Constr.,  etc.,  Co.,  109  La.  13,  33 
So.  51,  94  Am.  St.  Rep.  395. 

Maine. —  Parker  v.  Lancaster,  84  Me.  512, 
24  Atl.  952. 

Massachusetts. —  Regan  v.  Baldwin,  126 
Mass.  485,  30  Am.  Rep.  689;  Emmons  v. 
Scudder,  115  Mass.  367;  Forbes  v.  Appleton, 
5  Cush.  115. 

Nebraska. —  Weber  v.  Kirkendall,  44  Nebr. 
766,  63  N.  W.  35. 

New  Hampshire. — ■  Evans  v.  Gale,  18  N.  H. 
397. 

Utah. —  Flack  v.  National  Bank  of  Com- 
merce, 8  Utah  193,  30  Pac.  746,  17  L.  R.  A. 
583,  threat  of  attachment. 

Vermont. —  Meacham  v.  Newport,  70  Vt. 
67,  39  Atl.  631.  But  see  Sartwell  v.  Horton, 
28  Vt.  370,  holding  that  money  paid  under 
terror  of  inceptive  legal  proceedings  insti- 
tuted, or  pretended  to  be  instituted  for  pur- 
poses of  extortion,  may  be  recovered  in  as- 
sumpsit. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  285. 

But  see  Unwin  v.  Leaper,  Drinkw.  3,  4 
Jur.  1037,  10  L.  J.  C.  P.  41,  1  M.  &  G.  747, 
39  E.  C.  L.  1006. 

For  instance  a  threat  to  foreclose  a  mort- 
gage does  not  constitute  duress.  Burke  v. 
Gould,  105  Cal.  277,  38  Pac.  733;  Shuck  v. 
Interstate  Bldg.,  etc.,  Assoc.,  63  S.  C.  134,  41 
S.  E.  28. 

Threat  of  attachment. —  A  mere  threat  to 
begin  a  civil  suit  and  attach  property  in  aid 
of  such  suit  does  not  constitute  such  duress 
as  to  make  payment  made  on  account  thereof 
an  involuntary  one.  Paulson  v.  Barger,  132 
Iowa  547,  109  N.  W.  1081. 

Filing  a  mechanic's  lien  is  not  the  com- 
mencement of  judicial  proceedings  within  the 
rule  that  the  commencement  of  a  judicial  pro- 
ceeding for  the  enforcement  of  a  claim  is  not 
duress.  Joannin  v.  Ogilvie,  49  Minn.  564,  52 
N.  W.  217,  32  Am.  St.  Rep.  581,  16  L.  R.  A. 
370. 

52.  St.  Louis,  etc.,  R.  Co.  v.  Thomas,  85 
111.  464;  Felton  v.  Gregory,  130  Mass.  176; 
Comatock  v.  Tuppcr,  50  Vt.  590. 

53.  Arkansas. —  Bosley  v.  Sluinner,  26  Ark. 
280. 

Illinois. —  Pntoka  Loan,  etc..  Assoc.  v.  ITol- 
laiid,  63  111.  App.  58. 
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BO  as  to  make  the  payment  compulsory.  However,  demands  and  threats  of  per- 
sons clothed  with  governmental  authority  to  carry  them  into  execution  by  arrest 
and  prosecution  stand  on  a  difierent  footing  from  demands  and  threats  of  private 
individuals,  and  money  paid  because  thereof  may  generally  be  recovered  back.*^ 
It  has  been  held,  however,  that  the  threat  of  imprisonment  may  warrant  a 
recovery  back  because  of  the  age,  intellect,  or  disposition  of  the  person  threatened.^^ 
So  a  threat  to  arrest  a  child,^''  or  husband,^^  of  the  payer,  makes  the  payment  invol- 
untary and  recoverable,  and  it  is  of  no  consequence  whether  the  threat  is  of  a 
lawful  or  unlawful  imprisonment.^^ 

f .  Duress  of  Person.  The  general  rule  is  that  the  payment  of  a  sum  to  obtain 
release  from  imprisonment  is  compulsory  and  can  be  recovered  back.'"  This  is 
so  not  only  where  the  arrest  is  without  just  cause,^  but  also  where  there  is  an 
arrest  for  a  just  cause  without  legal  authority,^^  and  also  where  there  is  an  arrest 
for  a  just  cause  and  under  lawful  authority  but  for  an  improper  purpose.®^  How- 
ever, there  is  no  duress  where  the  imprisonment  was  by  lawful  autliority  for  a 
just  cause  and  for  a  pi-oper  purpose.^^    To  authorize  a  recovery  it  is  not  neces- 


Indiana. —  Hines  v.  Hamilton  County,  93 
Ind.  266. 

Maine. —  Hilborn  v.  Bueknam,  78  Me.  482, 
7  Atl.  272,  57  Am.  Rep.  816;  Higgins  v. 
Brown,  78  Me.  473,  5  Atl.  269;  Harmon  v. 
Harmon,  61  Me.  227,  14  Am.  Eep.  556. 

Michigan. —  Betts  v.  Reading,  93  Mich.  77, 
52  N.  W.  940. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  285. 
See  also  Contracts,  9  Cyc.  446. 

54.  Illinois.—  Harvey  v.  Olney,  42  111.  336 ; 
Chicago  V.  Waukesha  Imperial  Spring  Brew- 
ing Co.,  97  111.  App.  583. 

Michigan. —  Sturgis  First  Nat.  Bank  v. 
Watkins,  21  Mich.  483. 

New  York. —  Deshong  v.  New  York,  176 
N.  Y.  475,  68  N.  E.  880  [affirming  74  N.  Y. 
App.  Div.  234,  77  N.  Y.  Suppl.  563]. 

OAjo.— Toledo  r.  Bueehele,  21  Ohio  Cir.  Ct. 
429,  11  Ohio  Cir.  Dec.  419. 

Wisconsin. — Neumann  v.  La  Crosse,  94  Wis. 
103,  68  N.  W.  654. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  285. 

A  payment  to  prevent  the  arrest  of  em- 
ployees of  the  person  making  the  payment 
has  been  held  not  a  voluntary  one.  Chicago 
V.  Waukesha  Imperial  Spring  Brewing  Co., 
97  ni.  App.  583. 

55.  Baldwin  v.  Hutchison,  8  Ind.  App.  454, 
35  N.  E.  711;  Cribbs  v.  Sowle,  87  Mich.  340, 
49  N.  W.  587,  24  Am.  St.  Rep.  166;  Adams  v. 
Irving  Nat.  Bank,  116  N.  Y.  606,  23  N.  E.  7, 
15  Am.  St.  Rep.  447,  6  L.  R.  A.  491.  See 
also  Hollingsworth  v.  Stone,  90  Ind.  244. 

56.  Sehultz  Culbertson,  49  Wis.  122,  4 
N.  W.  1070.  Compare  Francis  v.  Hurd,  113 
Mich.  250,  71  N.  W.  582. 

57.  Adams  v.  Irving  Nat.  Bank,  116  N.  Y. 
606,  23  N.  E.  7,  15  Am.  St.  Rep.  447,  6 
L.  R.  A.  491;  Jaeger  v.  Koenig,  30  Misc. 
(N.  Y.)  580,  62  N.  Y.  Suppl.  803  [affirming 
29  Misc.  780,  61  N.  Y.  Suppl.  505]. 

58.  Adams  v.  Irving  Nat.  Bank,  116  N.  Y. 
606,  23  N.  E.  7,  15  Am.  St.  Rep.  447,  6 
L.  R.  A.  491. 

59.  Sehommer  v.  Farwell,  56  111.  542;  Sev- 
erance V.  Kimball,  8  N.  H.  386;  Devlin  v. 
U.  S.,  12  Ct.  CI.  266;  Richards  v.  Taylor,  28 
Nova  Scotia  311.    See  also  Colon  v.  Hebbard, 


105  N.  Y.  Suppl.  805;  De  Mesnil  v.  Dakin, 
L.  R.  3  Q.  B.  18;  De  Cadaval  v.  Collins,  4 
A.  &  E.  858,  2  Harr.  &  W.  54,  5  L.  J.  K.  B. 
171,  6  N.  &  M.  324,  31  E.  C.  L.  376;  Payne 
V.  Chapman,  4  A.  &  E.  364,  31  E.  C.  L. 
171. 

Prosecution  not  criminal. —  But  money  paid 
by  plaintiff  to  defendant's  daughter  while  he 
was  under  arrest  on  a  charge  of  bastardy 
caimot  be  recovered  as  having  been  paid  un- 
der duress,  although  he  denies  being  the 
father  of  the  child,  which  he  did  not  do  when 
the  payment  was  made.  Mayer  v.  Hoffman, 
67  Wis.  279,  30  N.  W.  355. 

It  is  no  defense  that  the  prosecution  was 
illegal  where  defendant  received  the  avails  of 
it.  Heckman  v.  Swartz,  50  Wis.  267,  6  N.  W. 
891. 

60.  Sweet  v.  Kimball,  166  Mass.  332,  44 
N.  E.  243,  55  Am.  St.  Rep.  406;  Richardson 
V.  Duncan,  3  N.  H.  508. 

61.  Richardson  v.  Duncan,  3  N.  H.  508; 
Reinhard  v.  Columbus,  49  Ohio  St.  257,  31 
N.  E.  35,  arrest  without  a  warrant. 

Want  of  jurisdiction. —  Foy  v.  Talburt,  9 
Fed.  Cas.  No.  5,020,  5  Cranch  C.  C.  124.  See 
also  Houtz  V.  Uinta  County,  11  Wyo.  152,  70 
Pac.  840. 

Imprisonment  under  void  judgment. —  Durr 
V.  Howard,  6  Ark.  461. 

Void  warrant. —  Fossett  v.  Wilson,  59 
Miss.  1. 

An  arrest  is  not  illegal  merely  because  the 
complaint  and  warrant  are  insufficient.  Heck- 
man V.  Swartz,  64  Wis.  48,  24  N.  W.  473. 

62.  Richardson  v.  Duncan,  3  N.  H.  508; 
Fillman  v.  Ryon,  168  Pa.  St.  484,  32  Atl.  89 
(for  purpose  of  extortion)  ;  Phelps  v.  Zu- 
sehlag,  34  Tex.  371;  Beekman  v.  Swartz,  64 
Wis.  48,  24  N.  W.  473  (to  coerce  payment). 

63.  Meacham  v.  Newport,  70  Vt.  67,  39 
Atl.  631;  Hill  v.  U.  S.,  9  Ct.  CI.  178.  See 
also  Felton  v.  Gregory,  130  Mass.  176 ;  Diller 
V.  Johnson,  37  Tex.  47. 

Imprisonment  not  illegal. —  An  action  will 
not  lie  against  an  officer  to  recover  back 
money  paid  under  arrest  on  a  capias,  inad- 
vertently issued  instead  of  a  fieri  facias,  or- 
dered by  the  court,  the  court  having  power 
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sarj  that  the  payer  be  actually  imprisoned,  but  it  is  sufficient  that  he  is 
arrested  and  threatened  with  imprison inent  by  one  having  power  to  enforce  his 
threat.*'^ 

g.  Payments  to  Prevent  Unlawful  Taking  or  Detention  of  Property  —  (i)  Per- 
sonal Property.  Where  a  person  unlawfully  demanding  a  payment  is  in  a 
poaitioa  to  seize  or  detain  the  goods  or  other  personal  property  of  a  person  against 
whom  tlie  claim  is  male,  without  a  resort  to  judicial  proceedings  in  which  the 
parties  may  contest  the  validity  of  the  claim,  payment  under  protest  to  recover  or 
retain  the  property  will  be  considered  as  made  under  compulsion,  and  the  money 
can  be  recovered  back,  at  least  where  a  failure  to  get  or  retain  immediate  posses- 
sion and  control  of  the  property  would  be  attended  with  serious  loss  or  great 
inconvenience.®^  This  coercion  is  generally  embraced  in  the  terra  "duress  of 
goods."  The  same  rule  applies  where  the  payment  is  to  retain  or  obtain  the 
possession  of  property  seized  or  about  to  be  seized  by  legal  process.*'^    And  it  is 


to  issue  either.  MacDonald  v.  Leffingwell,  8 
Mo.  App.  234. 

64.  Pace  v,.  Plymouth  Borough,  7  Kulp 
(Pa.)  239. 

65.  Connecticut. —  Cobb  v.  Charter,  32 
Conn.  358,  87  Am.  Dec.  178. 

Georgia  — Viv.  Vail  v.  Norris,  119  Ga.  947, 
47  S.  E.  212;  Barnett  v.  Central  Line  of 
Boats,  51  Ga.  439. 

Maine. —  Chamberlain  v.  Reed,  13  Me.  357, 
29  Am.  Dec.  506 ;  Chase  v.  Dwinal,  7  Me.  134, 
20  Am.  Dec.  352. 

Minnesota. —  Joannin  v.  Ogilvie,  49  Minn. 
564,  52  N.  W.  217,  32  Am.  St.  Rep.  581,  16 
L.  R.  A.  376;  Fargusson  v.  Winslow,  34 
Minn.  384,  25  N.  W.  942. 

Missouri. —  Quinnett  v.  Washington,  10  Mo. 
53. 

Nebraska. —  Weber  v.  Kirkendall,  44  Nebr. 
766,  63  N.  W.  35. 

New  Jersey. —  Teeter  v.  Veitch,  (Ch.  1905) 
61  Atl.  14.  But  see  Turner  v.  Barber,  66 
N.  J.  L.  496,  49  Atl.  676. 

New  York. —  Scholey  v.  Mumford,  60  N.  Y. 
498 ;  Briggs  v.  Boyd,  56  N.  Y.  289. 

Ohio. —  See  Clark  v.  Longworth,  Wright 
189. 

Pennsylvania. —  White  v.  Heylman,  34  Pa. 
St.  142. 

South  Carolina. —  Alston  v.  Durant,  2 
Strobh.  257,  49  Am.  Dec.  596. 

United  States. —  Oceanic  Steamship  Co.  v. 
Tappan,  18  Fed.  Cas.  No.  10,405,  16  Blatchf. 
296;  Tutt  v.  Ida,  24  Fed.  Cas.  No.  14,2756, 
3  Blatchf.  249. 

England. —  Green  v.  Duckett,  11  Q.  B.  D. 
275,  47  J.  P.  487,  52  L.  J.  Q.  B.  435,  48  L.  T. 
Rep.  N.  S.  677,  31  Wkly.  Rep.  607;  Wakefield 
V.  Newbon,  6  Q.  B.  276,  8  Jur.  735,  13  L.  J. 
Q.  B.  258,  51  E.  C.  L.  276;  Ashmole  v.  Wain- 
wriglit,  2  Q.  B.  837,  2  G.  &  D.  217,  6  Jur. 
729,  11  L.  J.  Q.  B.  79,  42  E.  C.  L.  938;  Shaw 
V.  Woodcock,  7  B.  &  C.  73,  9  D.  &  R.  889,  5 
L.  J.  K.  B.  0.  S.  294,  31  Rev.  Rep.  158,  14 
E.  C.  L.  43;  Hills  v.  Street,  5  Ring.  37,  0 
L.  J.  C.  P.  O.  S.  215,  2  M.  &  P.  no,  15 
E.  C.  L.  459;  Gil)bon  v.  Gibbon,  13  C.  B.  205, 
17  Jur.  416,  22  L.  J.  C.  P.  131,  76  E.  C.  L. 
205;  OatPH  V.  ITudson,  6  Excli.  340,  20  L.  J. 
Exch.  284;  Franor  v.  Pondlr))ury,  31  L.  J. 
CP.  1,  10  Wkly.  Ron.  104;  Hooper  v.  Exoter, 
56  L.  J.  Q.  B.  457 ;  Closo  v.  Phipps,  7  M.  &  G. 
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586,  8  Scott  N.  R.  381,  49  E.  C.  L.  586;  Ast- 
ley  V.  Reynolds,  Str.  915;  Snowdon  v.  Davis, 
1  Taunt.  359.  See  also  Smith  v.  Sleap,  12 
M.  &  W.  585.  But  see  Gulliver  v.  Cosens,  1 
C.  B.  788,  9  Jur.  666,  14  L.  J.  C.  P.  215^  50 
E.  C.  L.  788;  Lindon  v.  Hooper,  Cowp.  414. 
Contra,  Knibbs  v.  Hall,  1  Esp.  84. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  287. 

But  see  Lamb  v.  Rathburn,  118  Mich.  666, 
77  N.  W.  268;  Webber  v.  Aldrieh,  2  N.  H. 
461. 

This  principle  has  been  applied  to  the  case 
of  an  overcharge  of  tolls  (Parker  v.  Great 
Western  R.  Co.,  8  Jur.  194,  13  L.  J.  C.  P. 
105,  7  M.  &  G.  253,  7  Scott  N.  R.  835,  49 
E.  C.  L.  253),  to  the  exaction  of  illegal  tolls 
(Chase  v.  Dwinal,  7  Me.  134,  20  Am.  Dec. 
352),  to  an  attorney  withholding  title  deeds 
upon  an  unfounded  claim  of  lien  (Richardson 
V.  Williamson,  6  L.  R.  Q.  B.  276,  40  L.  J. 
Q.  B.  145),  and  to  a  common  carrier  who 
has  refused  to  deliver  goods  without  payment 
of  an  exorbitant  remuneration  (see  Caeeiees, 
6  Cyc.  498). 

To  obtain  vouchers. —  Wliere  vouchers  are 
by  mistake  made  payable  to  a  third  person, 
money  paid  to  him  in  consideration  of  his 
indorsement  of  such  vouchers  cannot  be  re- 
covered back,  he  being  under  no  obligation  to 
indorse.    Irwin  v.  Thomas,  12  Kan.  93. 

66.  See  14  Cyc.  1124. 

67.  loica. —  Chambliss  v.  Hass,  125  Iowa 
484,  101  N.  W.  153,  68  L.  R.  A.  126. 

New  York. —  Coady  v.  Curry,  8  Daly  58. 
But  see  Herald  Square  Cloak,  etc.,  Co.  V. 
Rocca,  48  Misc.  650,  96  N.  Y.  Suppl.  189. 

Pennsylvania. —  Williams  v.  Williams,  2 
Walk.  519. 

South  Carolina. —  Treasurers  v.  Bucloier,  2 
McMull.  327  (holding  that  if  a  sheriff,  hav- 
ing writs  which  authorize  him  to  collect, 
exacts  from  tlie  debtor  more  than  is  lawfully 
required,  even  without  levy,  the  payment  is 
not  voluntary) ;  Murray  v.  Moorer,  Cheves 
111. 

Tennessee, —  Cocke  v.  Porter,  2  Humphr. 
15. 

Vermont. —  ITopkinson  V.  Sears,  14  Vt.  494, 
39  Am.  Deo.  236. 

England. —  Valpy  v.  Manlpv,  1  C.  B.  594.  0 
Jur.  452,  14  L.  J.  C.  P.  204, '50  E.  C.  L.  692. 

SoG  39  Cent.  Dig.  tit.  "  Payment,"  §  287. 
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immaterial  that  the  acts  claimed  to  constitute  duress  do  not  amount  to  technical 
duress.^^ 

(ii)  Real  Property.  In  an  early  case  it  was  stated  that  the  reasons  for  the 
rule  are  wholly  inapplicable  to  real  estate  and  are  not  applied  thereto,*^  But  the 
later  cases  ignore  mere  distinction  in  kinds  of  property  and  hold  it  immaterial 
whether  the  duress  is  of  goods  or  of  real  property  or  of  tlie  person.™  For 
instance,  if  a  mortgagee  in  possession  requires  the  mortgagor  or  his  assignee  to 
pay  more  than  is  legally  due  in  order  to  redeem,  the  payment  is  a  compulsory 


Compare  Hollingsworth  v.  Stone,  90  Ind. 
244. 

Pajanent  to  prevent  a  levy  on  an  execution 
is  not  made  under  duress  where  the  payer 
might  have  obtained  a  supersedeas.  Cohen  v. 
Troy  Laundry,  etc.,  Co.,  99  Ga.  289,  25  S.  E. 
689. 

Payment  to  procure  the  release  of  prop- 
erty wrongfully  seized  by  an  officer  is  not 
voluntary.  Clark  v.  Pearce,  80  Tex.  146,  15 
S.  W.  787.  But  see  Converse  v.  Sickles,  74 
Hun  (N.  Y.)  429,  26  N.  Y.  Suppl.  590  {re- 
versed on  other  grounds  in  146  N.  Y.  200,  40 
N.  E.  777,  48  Am.  St.  Rep.  790].  Where 
property  was  taken  from  plaintiff  on  process 
against  a  third  person  on  the  false  assump- 
tion that  the  property  belonged  to  defendant 
in  execution,  a  payment  by  plaintiff  on  de- 
mand that  it  would  be  sold  unless  payment 
was  made  is  involuntaiy  and  may  be  recov- 
ered back.  State  v.  Slayback,  90  Mo.  App. 
300.  However,  a  threat  to  seize  the  prop- 
erty must  at  least  indicate  some  present  pur- 
pose to  execute  it.  State  v.  Stonestreet,  92 
Mo.  App.  214.  Where  a  man's  goods  are  in 
the  possession  of  an  officer  who  has  no  au- 
thority to  retain  them,  yet  exacts  a  payment 
as  a  condition  of  restoring  them,  the  pay- 
ment, in  contemplation  of  law,  is  not  volun- 
tary, although  both  parties  believe  it  to  be 
legal ;  in  fact,  acting  in  ignorance  of  law. 
De  Bow  V.  U.  S.,  11  Ct.  Ct.  672. 

An  attachment  of  goods  in  an  action  for 
which  there  is  a  good  cause  does  not  consti- 
tute a  duress  of  goods  (Kohler  v.  Wells,  26 
Cal.  606),  although  money  paid  to  free  goods 
from  an  attachment,  procured  for  the  pur- 
pose of  extortion  by  one  who  knows  that  he 
has  no  cause  of  action,  is  paid  under  duress 
and  can  be  recovered  back  (Chandler  v.  San- 
ger, 114  Mass.  364,  19  Am.  Rep.  367). 
Money  may  be  recovered  back  where  it  is 
paid  by  reason  of  fear  that  if  not  paid  the 
party  making  the  demand  will  attach  his 
goods,  especially  where  the  effect  thereof 
would  probably  be  to  destroy  the  financial 
credit  and  reputation  of  the  debtor,  and  it 
is  immaterial  that  such  payment  is  not  tech- 
nically made  under  duress  of  property. 
Weber  v.  Kirkendall,  39  Nebr.  193,  57  N.  W. 
1026.  But  the  mere  fact,  there  being  no  ele- 
ment of  fraud  or  other  means  of  oppression, 
that  one  is  sued  by  attachment  in  the  state 
where  plaintiff  resides,  but  which  is  foreign 
to  the  residence  of  defendant,  will  not  of 
itself  make  the  payment  of  money  to  avoid 
such  a  judgment  compulsory  in  such  a  sense 
that  it  can  be  recovered  back  if  it  can  be 
shown  not  to  be  due.  Dickerman  v.  Lord,  21 
Iowa  338,  89  Am.  Dec.  679. 


68.  Weber  v.  Kirkendall,  44  Nebr.  766,  63 
N.  W.  35. 

69.  Fleetwood  v.  New  York,  2  Sandf. 
(N.  Y.)  475. 

70.  Iowa. —  Manning  v.  Poling,  114  Iowa 
20,  83  N.  W.  895,  86  N.  W.  30. 

Maine. —  See  Whitcomb  v.  Harris,  90  Me. 
206,  38  Atl.  138. 

Minnesota. —  American  Baptist  Missionary 
Union  v.  Hastings,  67  Minn.  303,  69  N.  W. 
1078;  Joannin  v.  Ogilvie,  49  Minn.  564,  52 
N.  W.  217,  32  Am.  St.  Rep.  581,  16  L.  R.  A. 
376. 

Missouri. —  Wells  v.  Adams,  88  Mo.  App. 
215;  Fout  V.  Giraldin,  64  Mo.  App.  165. 

Nebraska. —  David  City  First  Nat.  Bank  v. 
Sargeant,  65  Nebr.  594,  91  N.  W.  595,  59 
L.  R.  A.  296. 

And  see  Pemberton  v.  Williams,  87  111.  15. 
Compare  Ewing  v.  Peck,  26  Ala.  413. 

Contra. —  Where  a  person  holding  the  legal 
title  to  land  under  an  express  or  implied 
agreement  to  reconvey  upon  the  payment  of  a 
particular  sum,  refuses  to  reconvey  unless  an 
excessive  sum  is  paid,  payment  to  obtain  the 
title  is  not  compulsory.  Gilpatrick  v.  Say- 
ward,  5  Me.  465;  Pearl  v.  Whitehouse,  52 
N.  H.  254;  Hall  V.  Shultz,  4  Johns.  (N.  Y.) 
240,  4  Am.  Dec.  270.  See  also  Congdon  v. 
Preston,  49  Mich.  204,  13  N.  W.  516;  Burch- 
ill  V.  Culgin,  4  N.  Y.  Suppl.  850. 

While  the  filing  of  a  mechanic's  lien  does 
not  interfere  with  the  possession  of  the  land, 
yet  where  it  effectually  deprives  the  owner  of 
the  use  of  it  for  the  purposes  for  which  he 
needed  it,  payment  to  satisfy  the  lien  founded 
on  an  unjust  claim,  in  order  to  clear  the  title 
of  record,  is  paid  under  duress  of  real  prop- 
erty. Joannin  v.  Ogilvie,  49  Minn.  564,  52 
N.  W.  217,  32  Am.  St.  Rep.  581,  16  L.  R.  A. 
376. 

Redemption  from  judgment  sale. —  Where 
one  is  obliged  to  choose  between  making  re- 
demption from  a  judgment  sale,  and  yielding 
possession  of  the  land,  his  payment  is  not 
considered  a  voluntary  one.  Manning  v.  Pol- 
ing, 114  Iowa  20,  83  N.  W.  895,  86  N.  W. 
30. 

Where  a  party  was  compelled  to  make  a 
payment  or  lose  a  voluntary  sale  of  his  prop- 
erty at  advantageous  figures,  and  he  was  ut- 
terly unable  to  meet  his  obligation  except  by 
a  sale  of  the  land,  the  legal  title  to  which 
was  held  by  one  as  security,  and  he  demanded 
the  payment  of  more  than  was  due  as  a  con- 
dition of  releasing  the  property,  such  a  pay- 
ment is  compulsory  and  may  be  recovered 
back.  David  City  First  Nat.  Bank  v.  Sar- 
geant, 65  Nebr.  594,  91  N.  W.  595,  59  L.  R.  A. 
296. 


[VIII,  B,  2,  g.  (II)] 


1310    [30  Cyc] 


PA  YMENT 


one  80  as  to  authorize  a  recovery  back.''^  So  where  a  person  entitled  to  redeem 
from  a  real  estate  mortgage  pays,  upon  the  demand  of  the  mortgagee,  and  under 
protest,  more  interest  than  is  due  in  order  to  prevent  expiration  of  the  time  for 
redemption,  he  may  recover  such  interest  backJ^  So  v?here  a  purchaser  refuses 
to  allow  a  redemption  from  a  foreclosure  sale,  except  upon  payment  of  more  than 
is  due,  the  amount  so  paid  in  excess  of  what  was  actually  due  may  be  recovered 
back.™  On  the  other  liand  it  has  been  held  that  money  paid  in  excess  of  the 
amount  due  on  the  mortgage  to  stop  foreclosure  proceedings  is  a  voluntary  pay- 
ment and  cannot  be  recovered  on  the  ground  of  duress.''^ 

h.  Effect  of  Protest.  A  payment  is  not  rendered  involuntary  merely  because 
the  payer  at  the  time  of  payment  makes  a  protest  against  the  payment.''^ 

i.  Necessity  of  Protest.  If  money  is  paid  under  compulsion,  no  protest  is 
necessary  to  lay  the  foundation  of  an  action  to  recover  the  payment,^®  except 


71.  Cazenove  v.  Cutler^  4  Mete.  (Mass.) 
246;  David  Citv  First  Nat.  Bank  v.  Sar- 
geant,  65  Nebr.  594,  91  N.  W.  595,  59  L.  R.  A, 
296. 

72.  Whitcomb  v.  Harris,  90  Me.  206,  38 
Atl.  138. 

73.  Bennett  v.  Healey,  6  Minn.  240. 

74.  Eodgers  v.  Wittenmyer,  88  Cal.  553,  26 
Pac.  369;  Vereycken  v.  Vanden  Brooks,  102 
Mich.  119,  60  N.  W.  687.  See  also  Savannah 
Sav.  Bank  v.  Logan,  99  Ga.  291,  25  S.  E. 
692.  But  see  McMurtrie  v.  Keenan,  109 
Mass.  185,  holding  that  where  the  mortgagee 
threatens  to  sell  under  the  power  of  sale  and 
the  mortgagor  pays  interest  a  second  time 
under  protest,  he  may  recover  back  such  sec- 
ond payment. 

75.  California. —  Brumagim  v.  Tillinghast, 
18  Cal.  265,  79  Am.  Dec.  176;  McMillan  v. 
Vischer,  14  Cal.  232. 

Connectiout. —  Sheldon  v.  South  School 
Dist.,  24  Conn.  88. 

Indiana. —  Patterson  v.  Cox,  25  Ind.  261. 

Iowa. — Anderson  v.  Cameron,  122  Iowa  183, 
97  N.  W.  1085;  Muscatine  v.  Keokuk  North- 
ern Line  Packet  Co.,  45  Iowa  185. 

Kansas. —  Kansas  Pac.  R.  Co.  v.  WjaxL- 
dotte  County  Com'rs,  16  Kan.  587;  Wabaun- 
see County  Com'rs  v.  Walker,  8  Kan.  431. 

Louisiana. —  New  Orleans,  etc.,  R.  Co.  v. 
Louisiana  Constr.,  etc.,  Co.,  109  La.  13,  33 
So.  51,  94  Am.  St.  Rep.  395. 

Maryland. —  Await  V.  Eutaw  Bldg.  Assoc. 
No.  4,  34  Md.  435. 

Massachusetts. —  Benson  v.  Monroe,  7  Cush. 
125,  54  Am.  Dec.  71G;  Forbes  v.  Appleton,  5 
Cush.  115. 

Michigan. —  Detroit  v.  Martin,  34  Mich. 
170,  22  Am.  Rep.  512.  But  see  McCabe  v. 
Shaver,  69  Mich.  25,  36  N.  W.  800,  holding 
that  money  paid,  under  protest,  to  obtain  a 
draft  which  has  been  fully  paid  before,  ac- 
companied l)y  a  statement  that  the  draft  is 
already  paid,  may  be  recovered. 

Minncsolti, —  De  Graff  v.  Ramsey  County, 
46  Minn.  319,  48  N.  W.  11.35. 

Nnhraskn. —  McBride  v.  Lathrop,  24  Nebr. 
93,  38  N.  W.  32. 

New  York. —  Flower  f.  Lance,  59  N.  Y. 
flO.'J;  People  r.  Wilriiciding,  (12  lliiu  :?!)1,  17 
N.  Y.  Siif)pl.  102  \  7  r.vr.r.'icd  on  otiior  fjioiinds 
in  13(5  N.  Y.  3((3,  32  N.  K.  10!)!)|;  Klectvvood 
V.  N<'w  York,  2  Siiridf.  475;  Matthews  v.  Wil- 
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liam  Frank  Brewing  Co.,  26  Misc.  46,  55 
N.  Y.  Suppl.  241;  Gerry  v.  Siebrecht,  88 
N.  Y.  Suppl.  1034. 

North  Dakota. —  Wessel  v.  D.  S.  B.  John- 
ston Land,  etc.,  Co.,  3  N.  D.  160,  54  N.  W. 
922,  44  Am.  St.  Rep.  529. 

Ohio. —  Marietta  v.  Slocomb,  6  Ohio  St. 
471;  Ashley  v.  Ryan,  6  Ohio  Cir.  Ct.  208,  3 
Ohio  Cir.  Dec.  418;  Gross  v.  Cincinnati,  4 
Ohio  S.  &  C.  PI.  Dec.  393. 

Pennsylvania. —  Harvey  v.  Girard  Nat. 
Bank,  119  Pa.  St.  212,  13  Atl.  202;  Oliver  v. 
Bredl,  25  Pa.  Super.  Ct.  653. 

Texas. —  Laredo  v.  Loury,  (App.  1892)  20 
S.  W.  89. 

Vermont. —  Meacham  v.  Newport,  70  Vt. 
67,  39  Atl.  631;  Williams  v.  Colby,  44  Vt. 
40. 

United  States. —  Union  Pac.  R.  Co.  v. 
Dodge  County,  98  U.  S.  541,  25  L.  ed.  196. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  288. 

Protest  as  incidental. — "  There  are,  no 
doubt,  cases  to  be  found  in  which  the  lan- 
guage of  the  court,  if  separated  from  the 
facts  of  the  particular  case  under  considera- 
tion, would  seem  to  imply  that  a  protest 
alone  was  sufficient  to  show  that  the  pay- 
ment was  not  voluntary;  but  on  examina- 
tion it  will  be  found  that  the  protest  was 
used  to  give  effect  to  the  other  attending 
circumstances."  Union  Pac.  R.  Co.  v.  Dodge 
County,  98  U.  S.  541,  544,  25  L.  ed.  196. 

76.  Meek  v.  McClure,  49  Cal.  623 ;  Chi- 
cago V.  Sperbeck,  69  111.  App.  562;  De  Graff 
V.  Ramsey  County,  46  Minn.  319,  48  N.  W. 
1135;  Healey  v.  U.  S.,  29  Ct.  CI.  115.  See 
also  Klein  v.  Bayer,  81  Mich.  233,  45  N.  W. 
991;  Wessell  v.  D.  S.  B.  Johnston  Land,  etc., 
Co.,  3  N.  D.  160,  54  N.  W.  922,  44  Am.  St. 
Rep.  529.  But  see  White  v.  U.  S.,  11  Ct.  CI. 
578.  Contra,  see  Ligonier  v.  Ackerman,  46 
Ind.  552,  15  Am.  Rep.  323;  Monongahela 
Nav.  Co.  V.  Wood,  194  Pa.  St.  47,  45  Atl.  73; 
Harvey  v.  Girard  Nat.  Bank,  119  Pa.  St. 
212,  13  Atl.  202. 

Money  paid  under  demand  by  an  officer 
holding  legal  process  purporting  to  author- 
ize arrest  or  seizure  of  pro])orty  to  enforce 
colleciion  may  bo  recovered  buck  without 
proof  of  a  protest  made  against  it,  although 
no  actual  nrrcst  or  seizure  was  made.  Mc- 
Kce  V.  Campbell,  27  Mich.  497;  Atwell  v. 
/eliiff,  26  Mich.  118. 
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perhaps  where  the  payment  is  to  a  public  officer  and  he  has  no  notice  of  the  facts 
which  render  the  demand  illegal"  But  if  there  is  doubt,  under  the  circum- 
stances, whether  the  payment  was  vohantary,  the  protest  may  be  taken  into 
account  in  determining  the  question.'''^  Whenever  a  protest  is  necessary,  it  has 
been  held  that  it  must  state  tlie  grounds  upon  which  the  party  paying  the  money 
claims  that  the  payment  is  illegal^' 

3.  Illegality  of  Duress.  The  duress  must  liave  been  illegal,  unjust,  or 
oppressive.^"  For  instance,  one  cannot  recover  back  money  paid  under  compul- 
sion if  it  is  just  what  he  ought  to  have  paid  voluntarily.^^  In  other  words,  the 
money  paid  cannot  be  recovered  unless  it  is  against  conscience  for  defendant  to 
retain  it.^^ 

4.  Source  of  Duress  and  Time  Thereof.  The  compulsion  or  coercion  must 
come  from  the  party  to  whom  or  by  whose  direction  the  payment  is  made.^^  And 
the  duress  must  liave  existed  at  the  time  the  payment  was  actually  made.^* 

5.  Existence  of  Other  Remedy.  The  general  rule  is  that  where  an  unfounded 
or  illegal  demand  is  made  upon  a  person,  and  the  law  furnishes  him  adequate 
protection  against  it,  or  gives  him  an  adequate  remedy,  instead  of  taking  the 
protection  the  law  gives  him  or  the  remedy  it  furnishes,  he  pays  what  is  demanded, 
such  payment  is  deemed  to  be  a  voluntary  one.^^  There  is  a  class  of  cases,  how- 
ever, where,  although  thei'e  is  a  legal  remedy,  his  situation  or  the  situation  of  his 
property  is  such  that  it  would  not  be  adequate  to  protect  him  from  irreparable 
injury,  in  which  case  payment  will  be  deemed  to  have  been  involuntary.^^ 


77.  Meek  v.  McClure,  49  Cal.  623. 

If  illegal  exactions  are  made  by  officers  of 
the  government  involving  the  payment  of 
money,  and  the  money  i8  paid  without  objec- 
tion, it  cannot  afterward  be  recovered.  Ham- 
ilton V.  Dillin,  11  Fed.  Cas.  No.  5,979  [af- 
iirmed  in  21  Wall.  73,  22  L.  ed.  528]. 

78.  De  Graff  v.  Eamsey  County,  46  Minn. 
319.  48  N.  W.  1135. 

79.  Meek  v.  McClure,  49  Cal.  623. 

80.  Dickerman  r.  Lord,  21  Iowa  338,  89 
Am.  Dee.  579;  Laidlaw  v.  Detroit,  110  Mich. 
1,  67  N.  W.  967;  In  re  Meyer,  106  Fed.  828. 
See  also  Hipp  v.  Crenshaw,  64  Iowa  404,  26 
N.  W.  492.  But  see  Adams  v.  Irving  Nat. 
Bank,  116  N.  Y.  606,  23  N.  E.  7,  15  Am.  St. 
Eep.  447,  6  L.  R.  A.  491. 

Pasrment  of  lien. —  Where  one  having  in 
his  possession  property  of  another  demands 
as  a  condition  of  its  restoration  the  payment 
of  a  sum  for  which  he  is  legally  entitled  to  a 
lien  thereon,  the  owner  cannot  be  said  to 
have  made  such  payment  under  duress  so  as 
to  give  him  any  right  to  its  recovery  on  that 
ground.    7w  re 'Meyer,  106  Fed.  828. 

Payment  for  postponement  of  sale. — 
Money  paid  by  a  debtor  to  a  creditor  for  a 
postponement  of  a  sale  under  a  decree  of 
court,  and  for  an  extension  of  time  to  pre- 
vent such  sale  by  payment  of  the  original 
debt,  is  not  paid  under  duress.  Foster  v. 
Central  Nat.  Bank,  93  N.  Y.  Suppl.  603. 

81.  McVane  f.  Williams,  50  Conn.  548; 
Upshaw  V.  Mutual  Loan  Assoc.,  29  Misc. 
(N.  Y.)  143,  60  N.  Y.  Suppl.  242;  Coleman 
V.  ]\Ierchants'  Nat.  Bank,  6  Ohio  Dec.  (Re- 
print) 1063,  10  Am.  L.  Rec.  49. 

82.  Richmond  v.  Union  Steamboat  Co.,  87 
N.  Y.  240. 

83.  Garrison  v.  Tillinghast,  18  Cal.  404; 
Brumagim  v.  Tillinghast,  18  Cal.  265,  79 
Am.  Dec.  176. 


84.  Savannah  v.  Feeley,  66  Ga.  31;  Schultz 
V.  Culbertson,  49  Wis.  122,  4  N.  W.  1070. 
See  also  Teem  v.  Ellijay,  89  Ga.  154,  15 
S.  E.  33.  Compare  Heckman  v.  Swartz,  64 
Wis.  48,  24  N.  W.  473;  Heckman  v.  Swartz, 
50  Wis.  267,  6  N.  W.  891,  holding  that 
where  one  M  gave  his  note  to  defendant  to 
induce  the  latter  to  v\'ithdraw  a  threatened 
criminal  prosecution  against  plaintiff,  plain- 
tiff becoming  liable  to  M  for  the  amount  of 
the  note,  the  fact  that  M's  note  was  paid  to 
defendant  after  plaintiff  was  discharged,  and 
all  duress  had  ceased,  is  no  defense  to  an 
action  by  plaintiff  to  recover  the  amount 
from  defendant. 

85.  Manning  v.  Poling,  114  Iowa  20,  83 
N.  W.  895,  86  N.  W.  30 ;  De  Graff  v.  Ramsey 
County,  46  Minn.  319,  48  N.  W.  1135;  Wes- 
sel  V.  D.  S.  B.  Johnston  Land,  etc.,  Co.,  3 
N.  D.  160,  54  N.  W.  922,  44  Am.  St.  Rep. 
529;  Walton  v.  Robb,  1  Ashm.  (Pa.)  43. 
See  also  Paulson  v.  Barger,  132  Iowa  547, 
109  N.  W.  1081. 

The  delay,  inconvenience,  and  expense  to 
which  a  party  may  be  subjected  by  resisting 
a  demand  does  not  amount  to  legal  compul- 
sion. Hess  V.  Cohen,  20  Misc.  (N.  Y.)  333, 
45  N.  Y.  Suppl.  934. 

Ability  to  give  bond. —  Where  property  of 
the  debtor  is  seized  to  secure  a  claim  in  liti- 
gation, payment  to  release  the  property  can- 
not be  said  to  be  compulsory  where  the  party 
was  of  ample  pecuniary  ability  to  give  a  suffi- 
cient bond  to  release  the  property  so  seized. 
Turner  v.  Barber,  66  N.  J.  L.  496,  49  Atl. 
676. 

86.  Maine. —  Chase  v.  Dwinal,  7  Me.  134, 
20  Am.  Dec.  352. 

Minnesota. —  Joannin  V.  Ogilvie,  49  Minn. 
564,  52  N.  W.  217,  32  Am.  St.  Rep.  581,  16 
L.  R.  A.  376 ;  De  Graff  v.  Ramsey  County,  4& 
Minn.  319,  48  N.  W.  1135. 
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C.  Fraud.  Money  obtained  by  deceit  and  in  bad  faitli,  which  the  payee 
ought  not  to  retain,  may  be  recovered  baek.^^    Tliere  can  be  no  recovery,  how- 


Missouri. —  Wells  v.  Adams,  88  Mo.  App. 
215. 

New  York. —  Horner  v.  State,  42  N.  Y. 
App.  Div.  430,  59  N.  Y.  Suppl.  96;  Buckley 
V.  New  York,  30  N.  Y.  App.  Div.  463,  52 
N.  Y.  Suppl.  452  [affinned  in  159  N.  Y.  558, 
54  N.  E.  1089]. 

England. —  Astley  v.  Reynolds,  Str.  915. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  284 
et  seq. 

87.  Alabama. —  Tuscaloosa  County  v.  Fos- 
ter, 132  Ala.  392,  31  So.  587. 

Connecticut. —  Sheldon  v.  South  School 
Dist.,  24  Conn.  88. 

District  of  Columbia. —  Strauss  Hensey, 
9  App.  Cas.  541. 

Illinois. —  Bull  v.  Quincy,  52  111.  App.  186; 
Tuller  V.  Fox,  46  111.  App.  97. 

7Mdja?7a.— Ingalls  v.  Miller,  121  Ind.  188, 
22  N.  E.  995;  Reynolds  v.  Rochester,  4  Ind. 
43. 

loioa. —  Slothower  v.  MeFarland  Grain  Co., 
117  Iowa  213,  90  N.  W.  620. 

Massachusetts. —  Stuart  v.  Sears,  119 
Mass.  143;  Bliss  v.  Thompson,  4  Mass.  488. 
An  actor  who,  by  misrepresentation,  obtains 
better  terms  than  he  otherwise  would,  and 
is  paid  accordingly  may  be  compelled  to  re- 
fund the  excess  by  an  action  of  assumpsit. 
Dana  v.  Kemble,  17  Pick.  545. 

Minnesota. —  Schaller  v.  Borger,  47  Minn. 
357,  50  N.  W.  247. 

'Nebraska. —  See  Klein  v.  Pederson,  65 
Nebr.  452,  91  N.  W.  281 ;  Weber  v.  Kirken- 
dall,  39  Nebr.  193,  57  N.  W.  1026. 

New  York. —  Rosenblum  v.  Liener,  49  Mise. 
559,  98  N.  Y.  Suppl.  836;  Fischer  v.  Burns, 
30  N.  Y.  Suppl.  437;  Mowatt  V.  Wright,  1 
Wend.  355,  19  Am.  Dee.  508. 

Pennsylvania. —  Mathers  v.  Pearsonj  13 
Serg.  &  R.  258. 

Rhode  Island. —  See  Davis  v.  National 
Eagle  Bank,  (1901)  50  Atl.  530. 

kouth  Carolina. —  Bulow  v.  Goddard,  1 
Nott  (&  M.  45,  9  Am.  Dec.  663;  Bours  v. 
Watson,  1  Mill  393. 

Texas. —  Price  v.  Horton,  4  Tex.  Civ.  App. 
520,  23  S.  W.  .501. 

yen7io?i^.— Johnson  v.  Cate,  77  Vt.  218,  59 
Atl.  830. 

Wisconsin. —  Sleep  v.  Heymann,  57  Wis. 
495,  10  N.  W.  17. 

United  States. —  In  re  Arnold,  133  Fed. 
789. 

Knqland. —  Johnson  v.  Rex,  [1904]  A.  C. 
817,  73  L.  J.  P.  C.  113,  91  L.  T.  Rep.  N.  S. 
234,  20  T.  L.  R.  097. 

Canada. —  Fraser  v.  McLanders.  25  Nova 
Scotia  542. 

Sec  39  ('("111.  Dig.  tit.  "  Payment,"  §  282. 

What  constitutes  fraud. —  Oil-Woll  Supply 
Co.  V.  Kxcliiuigfi  Niit.  Bank,  131  Pa.  St.  100, 
18  Atl.  9.'i5.  If  monpys  arc?  obtnined  from  a 
person  when  he  is  in  sudi  a  state  of  inebria- 
tion as  to  b(!  incapiiblo  of  tranHac^ling  bnsi- 
ncHH,  or  of  knowing  wlmt  lie  is  doing  or  the 
force  of  his  aclH,  it  is  a  clear  fraud,  and 
the  money  'finy  bo  recovered  back.    Hayes  v, 

fviii.  c] 


Hufr«tater,  65  Barb,  (N.  Y.)  530.  The  mere 
failure  of  the  judgment  creditor  and  his  as- 
signee to  inform  the  judgment  debtor  of  a 
mistake  of  the  referee  in  reporting  the 
amount  owing  is  not  a  fraud  entitling  the 
judgment  debtor  to  recover  back  a  payment 
made  on  the  judgment.  Wood  v.  Amory, 
105  N.  Y.  278,  11  N.  E.  636.  It  is  immate- 
rial to  the  right  to  recover  back  money  paid 
that  the  payee's  counsel  represented  that  the 
claim  was  enforceable,  and  that,  in  fact,  it 
was  barred  by  the  statute,  his  assertion  being 
merely  an  expression  of  opinion;  and  it  is 
especially  unimportant  where  it  was  not  re- 
lied on,  and  the  payer  had  the  advice  of 
counsel.  Parker  v.  Lancaster,  84  Me.  512, 
24  Atl.  952.  Where  statements  were  made 
by  defendant,  which  induced  plaintiff  to  act 
in  making  a  payment,  if  they  were  untrue, 
he  may  recover,  although  no  fraud  may  be 
charged  or  proved.  Ely  v.  Padden,  13  N.  Y. 
St.  53. 

Concealment. —  Where  money  is  paid  in 
ignorance  of  circumstances  with  which  the 
receiver  is  acquainted  and  does  not  disclose, 
and  which,  if  disclosed,  would  have  avoided 
the  payment,  the  receiver  acts  fraudulently, 
and  the  money  may  be  recovered  back. 
George  v.  Taylor,  55  Tex.  97. 

Money  paid  by  the  United  States  on  a 
fraudulent  voucher  may  be  recovered  back 
on  a  plea  of  counter-claim.  Charles  v.  U.  S., 
19  Ct.  CI.  316. 

In  an  action  on  a  contract  for  physician's 
services,  defendant  was  not  entitled  to  re- 
cover the  amount  paid  on  such  contract  un- 
der a  plea  in  reconvention  that  plaintiff  was 
not  entitled  to  practice  medicine  unless  the 
evidence  tended  to  show  that  plaintiff  had 
falsely  represented  himself  to  be  a  practising 
physician,  and  had  thereby  induced  defend- 
ant to  employ  and  pay  him  for  professional 
services.  Gaither  v.  Lindsey,  (Tex.  Civ.  App. 
1904)  83  S.  W.  225. 

Where  insured  property  is  destroyed  by 
fire  negligently  set  out  by  a  railroad  com- 
pany, and  the  owner  settles  with  the  rail- 
road company,  and  afterward,  without  in- 
forming the  insurance  company  of  such  fact, 
receives  from  the  insurance  company  pay- 
ment for  the  loss,  the  latter  may  recover 
from  him  the  money  so  paid.  Chickasaw 
County  Farmers'  Mut.  F.  Ins.  Co.  v.  Weller, 
98  Iowa  731,  68  N.  W.  443. 

Making  change. —  Where  one  who  had  a 
bill,  the  genuinene:ss  of  which  had  been  ques- 
tioned, procured  specie  for  it  from  another, 
for  the  p\irpoae  of  making  change  with  a 
customer,  without  calling  his  attention  in 
any  M'ay  to  the  genuineness  of  the  bill,  the 
monev  could  be  recovered  back.  Chalmers  r. 
Harris,  22  Tox.  265. 

Money  paid  as  a  bribe  by  the  beneficiaries 
in  a  firo  iiisurancn  ])olicy  to  a  detective  em- 
ployed by  the  conipiuiy,  whereby  a  settlement 
of  the  loss  has  been  efToctod,  cannot  be  re- 
coveriMl  on  the  ground  of  fraud.  I'aiferaon  v. 
Hamilton,  42  S.  W.  88,  19  Ky.  L.  Rep.  825. 
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ever,  where  the  fraud  relates  to  the  execution  of  an  instrument  and  the  payment 
was  voluntarily  made  with  full  knowledge  of  the  facts.^ 

D.  Mistake  —  1.  Of  Law — a.  General  Rule.^'  Except  where  it  is  otherwise 
provided  by  statute/"  the  general  rule  is  that  a  voluntary  payment  made  under  a 
mistake  or  in  ignorance  of  tiie  law,  but  with  full  knowledge  of  all  the  facts,  and 
not  induced  by  any  fraud  or  improper  conduct  on  the  part  of  the  payee,  cannot 
be  recovered  back.'^    And  in  so  far  as  this  rule  is  concerned,  there  is  no  differ- 


S8.  Baldwin  v.  Foss,  71  Iowa  389,  32 
N.  W.  389. 

89.  Action  to  recover  money  paid  on  judg- 
ment or  order  afterward  reversed  see  Appeal 
AND  Eekoe,  3  Cyc.  469. 

90.  See  Gregory  v.  Clabrough,  129  Cal. 
475,  62  Pac.  72;  Bottego  v.  Carroll,  31  Mont. 
122,  77  Pac.  430. 

91.  Alaiama. —  Cahaba  v.  Burnett,  34  Ala. 
400;  State  University  v.  Keller,  1  Ala.  406; 
Jones  V.  Watkins,  1  Stew.  81. 

California. —  Garrison  tK  Tillinghast,  18 
Cal.  404;  Brumagim  v.  Tillinghast,  18  Cal. 
2C5,  79  Am.  Dec.  176. 

Delaicare. —  Farmers'  Bank  v.  Grantham,  3 
Harr.  289. 

Florida. —  Jefferson  County  v.  Hawkins,  23 
Fla.  223,  2  So.  362. 

Georgia. —  Arnold  v.  Georgia  R.,  etc.,  Co., 
60  Ga.  304. 

Illinois.— 'EAsion  v.  Chicago,  40  111.  514,89 
Am.  Dec.  361.  But  see  Rawson  v.  Bethesda 
Baptist  Church,  123  111.  App.  239  [affirmed 
in  221  111.  216,  77  N.  E.  560,  6  L.  R.  A.  N.  S. 
448]  ;  Heath,  etc.,  Mfg.  Co.  v.  National  Lin- 
seed Oil  Co.,  99  111.  App.  90  [affirmed  in  197 
111.  632,  64  N.  E.  732]. 

Indiana. —  Bond  v.  Coats,  16  Ind.  202; 
Snelson  v.  State,  16  Ind.  29;  Downs  v.  Don- 
nelly, 5  Ind.  496. 

Kentucky. —  Hubbard  v.  Hickman,  4  Bush 
204,  96  Am.  Dec.  297 ;  Ray  v.  Commonwealth 
Bank,  3  B.  Mon.  510,  39  Am.  Dec.  479;  Hall 
V.  Farmers'  Bank,  65  S.  W.  365,  23  Ky.  L. 
Rep.  1450. 

Maine. —  Coburn  v.  Neal,  94  Me.  541,  48 
Atl.  178 ;  Livermore  v.  Peru,  55  Me.  469 ; 
Norris  V.  Blethen,  19  Me.  348;  Norton  v. 
Harden,  15  Me.  45,  32  Am.  Dec.  132. 

Massachusetts. —  Taber  v.  New  Bedford, 
177  Mass.  197,  58  N.  E.  640;  Alton  v.  Web- 
ster First  Nat.  Bank,  157  Mass.  341,  32 
N.  E.  228,  34  Am.  St.  Rep.  285,  18  L.  R.  A. 
144;  Baneroft  v.  Abbott,  3  Allen  524. 

Minnesota. —  Erkens  v.  Nicolin,  39  Minn. 
461,  40  N.  W.  567. 

Mississippi. —  Tiffany  v.  Johnson,  27  Miss. 
227. 

Missouri. —  Needles  v.  Burk,  81  Mo.  569, 
51  Am.  Rep.  251;  Mutual  Sav.  Inst.  v. 
Enslin,  46  Mo.  200;  Campbell  v.  Clark,  44 
Mo.  App.  249. 

New  Hampshire. —  Strafford  Sav.  Bank  v. 
Church,  69  N.  H.  582,  44  Atl.  105;  Evans 
'  17.  Gale,  17  N.  H.  573,  43  Am.  Dec.  614; 
Peterborough  v.  Lancaster,  14  N.  H.  382; 
Bean  v.  Jones,  8  N.  H.  149. 

New  Yorfc.— Flvnn  v.  Hurd,  118  N.  Y.  19, 
22  N.  E.  1109;  BellofiF  v.  Dime  Sav.  Bank, 
118  N.  Y.  App.  Div.  20,  103  N.  Y.  Suppl. 
273;  Onondaga  v.  Briggs,  2  Den.  26;  Silli- 
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man  v.  Wing,  7  Hill  159;  Mowatt  v.  Wright, 
1  Wend.  355,  19  Am.  Dec.  508;  Clarke  v. 
Dutcher,  9  Cow.  674;  Elting  v.  Scott,  2 
Johns.  157.  See  also  Renard  v.  Fiedler,  3 
Duer  318.  But  see  Bishop  v.  Corning,  37 
N.  Y.  App.  Div.  345,  57  N.  Y.  Suppl.  697. 

North  Ca/rolina. —  Filgo  v.  Penny,  6  N.  C. 
182. 

Oregon. —  Johnson  v.  McGinness,  1  Oreg. 
292.  See  also  Scott  v.  Ford,  45  Oreg.  531, 
78  Pac.  742,  80  Pac.  899,  68  L.  R.  A. 
469. 

Pennsylvania. —  Real  Estate  Sav.  Inst.  v. 
Linder,  74  Pa.  St.  371;  Natcher  v.  Natcher, 
47  Pa.  St.  496;  Kerr  v.  Kitchen,  7  Pa.  St. 
486;  Ege  v.  Koontz,  3  Pa.  St.  109;  Espy  v. 
Allison,  9  Watts  462;  Philadelphia  v.  Gil- 
bert, 14  Phila.  212.  But  see  Com.  v.  Lan- 
caster County  Live  Stock,  etc.,  Ins.  Co.,  6 
Pa.  Dist.  371. 

South  Carolina. —  Robinson  v.  Charleston, 
2  Rich.  317,  45  Am.  Dec.  739. 

Tennessee. —  Hubbard  v.  Martin,  8  Yerg. 
498;  Dickins  v.  Jones,  6  Yerg.  483,  27  Am. 
Dec.  488. 

Texas.— GniisLm  v.  Alford,  69  Tex.  267,  6 
S.  W.  757;  Galveston  County  v.  Gorham,  49 
Tex.  279;  Scott  v.  Slaughter,  35  Tex.  Civ. 
App.  524,  80  S.  W.  643. 

Virginia. —  Richmond  v.  Judah,  5  Leigh 
305. 

West  Virginia. — Beard  v.  Beard,  25  W.  Va. 
486,  52  Am.  Rep.  219. 

Wisconsin. —  Gage  v.  Allen,  89  Wis.  98,  61 
N.  W.  361. 

United  States. —  Elliott  v.  Swartwout,  10 
Pet.  137,  9  L.  ed.  373;  De  Bow  v.  U.  S.,  11 
Ct.  CI.  672.  But  see  Healey  v.  U.  S.,  29  Ct. 
CI.  115,  holding  the  better  rule  to  be  that 
"  where  the  law  is  unsettled,  and  in  doubt, 
money  paid  in  mistake  of  its  true  construc- 
tion may  be  considered  in  the  nature  of  a 
compromise,  and  cannot  be  recovered  back, 
unless  it  be  paid  between  persons  who  do 
not  stand  on  equal  footing,"  and  further 
holding  that  a  private  citizen  buying  public 
land  and  a  receiver  of  the  land-office  did  not 
stand  on  an  equal  footing  as  to  the  law 
governing  such  transaction  so  that  money 
paid  by  such  citizen  for  land  at  a  higher 
price  than  the  statute  requires  may  be  re- 
covered back. 

England. —  Dew  v.  Parsons,  2  B.  &  Aid. 
562,  1  Chit.  295,  21  Rev.  Rep.  404,  18  E.  C. 
L.  164;  Bilbie  v.  Lumlev,  2  East  469,  6  Rev. 
Rep.  479;  Kelly  v.  Solari,  6  Jur.  107,  11 
L.  J.  Exch.  10,  9  M.  &  W.  54;  Piatt  v. 
Bromage,  24  L.  J.  Exch.  63 ;  Brisbane  v. 
Dacres,  5  Taunt.  143,  14  Rev.  Rep.  718.  See 
also  Clifton  v.  Cockburn,  3  Myl.  &  K.  76,  10 
Eng.  Ch.  76,  40  Eng.  Reprint  30. 
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ence  between  ignorance  and  mistake  of  law.'^  It  applies  to  a  corporation  as  well 
as  to  a  natural  person,'^^  and  in  equity  as  well  as  in  law.*^ 

b.  Minority  Rule.  In  some  of  the  states,  however,  a  recovery  of  money  paid 
under  a  mistake  of  law  is  held  proper  where  the  payer  was  under  no  legal  or 
moral  obligation  to  pay  and  the  payee  has  no  right  in  good  conscience  to  retain 
the  money  but  where  in  conscience  and  justice  no  recovery  should  be  had,  the 
action  does  not  lie.^^ 

e.  Limitations  of,  and  Exceptions  to,  Rule  —  (i)  In  General.  The  rule  that 
money  paid  under  a  mistake  of  law  cannot  be  recovered  should  be  confined  to 
cases  falling  strictly  within  it.^'    Cases  where  money  has  been  obtained  by  oppres- 


Ganada. —  Perry  v.  Newcastle  Dist.  Mut. 
P.  Ins.  Co.,  8  U.  C.  Q.  B.  363. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  267. 

But  see  Brown  v.  Sawyer,  1  Aik.  (Vt.) 
130. 

Lease  of  ferry  privileges. — Where  a  county 
granted  a  lease  of  ferry  privileges,  which  it 
represented,  and  both  it  and  the  lessee  be- 
lieves it  had  a  right  to  do,  but  which  in  fact 
it  was  unauthorized  to  do,  the  privilege  be- 
longing to  the  United  States,  the  money  paid 
the  county  for  the  privilege  cannot  be  re- 
covered back.  Evans  v.  Hughes  County,  3 
S.  D.  244,  52  N.  W.  1062. 

Mistake  held  one  of  law  see  Gregory  v. 
Clabrough,  129  Cal.  475,  62  Pac.  72. 

Mistake  held  one  of  fact  see  Chicago  v. 
Weir,  165  111.  682,  46  N.  E.  725  [affirming 
67  111.  App.  247]  ;  Montgomery  County 
Com'rs  V.  Fry,  127  N.  C.  258,  37  S.  E.  259 
(calculation  of  interest)  ;  Ward  v.  Ward,  12 
Ohio  Cir.  Dec.  59. 

Payment  of  encumbrance. —  Peters  v.  Flor- 
ence, 38  Pa.  St.  194;  Boas  v.  Updegrove,  5 
Pa.  St.  516,  47  Am.  Dec.  425;  Espy  v.  Alli- 
son, 9  Watts  (Pa.)  462;  Haigh  v.  U.  S. 
Building,  etc..  Assoc.,  19  W.  Va.  792.  But 
see  Coudert  v.  Coudert,  43  N.  J.  Eq.  407,  5 
Atl.  722. 

Payment  of  interest  at  more  than  the  legal 
rate  after  maturity  under  a  mistake  as  to 
the  legal  effect  of  a  phrase  used  in  the  note 
cannot  be  recovered  back.  Rector  v.  Collins, 
46  Ark.  167,  55  Am.  Rep.  571.  Where  in- 
terest is  paid  under  a  mistake  of  law  as  to 
liability  therefor,  while  it  cannot  be  recov- 
ered back,  yet  where  the  principal  is  not  paid 
in  full,  the  payment  should  be  credited  on 
the  principal  in  determining  the  amount  due 
on  the  contract.  Hall  v.  Jackson  County,  5 
111.  App.  609.  Contra,  Harralson  v.  Barrett, 
99  Cal.  607,  34  Pac.  342. 

Where  a  depositor  in  an  insolvent  bank 
pays  his  note,  in  ignorance  of  liis  right  to 
set  off  his  (lepo'^it  ajLjainst  it,  ho  cannot  re- 
cover the  amount  ))ai<l  from  the  receiver. 
Wostfield  V.  TToutzdalo  I'.aiik,  1  Pa.  Dist.  767; 
Wostfiold  V.  Dill,  12  Pa.  Co.  Ct.  30. 

Mutual  mistake. —  This  rule  also  applies 
to  a  mutual  mislake  of  law  by  the  parties. 
WaRliiiiglon  v.  Barber,  29  Fed.  Cas.  No. 
17,224,  5  Cranch  C.  C.  157;  De  Bow  v.  U.  S., 
11  ('1,.  (!1.  072. 

92.  jMcobs  V.  MornngR,  47  N.  Y.  57 ; 
Champliii  r.  l>nvlin,  18  Wend.  (N.  Y.)  407, 
31  Am.  Dec.  .■{'82;  Bobat  j).  Ciring,  32  Pa. 
Super.  Ct.  511.    domparn  Arnold  v.  Georgia 
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R.,  etc.,  Co.,  50  Ga.  304;  Cuningham  v.  Cun- 
ingham,  20  S.  C.  317;  Hutton  v.  Edgerton,  6 
S.  C.  485.  Contra,  Culbreath  v.  Culbreath, 
7  Ga.  64,  50  Am.  Dec.  375  [distinguished  in 
Strange  v.  Franklin,  126  Ga.  715,  55  S.  E. 
943,  holding  that  where  money  is  paid 
through  ignorance  of  law  it  cannot  be  re- 
covered back  where  the  payee  can  retain  it 
in  good  conscience] ;  Lawrence  v.  Beaubien,, 
2  Bailey  (S.  C.)  623,  23  Am.  Dec.  155. 

The  facts  of  which  a  payer  must  have 
knowledge,  in  order  to  make  his  payment 
irrecoverable,  are  not  facts  as  to  the  exist- 
ence or  validity  or  meaning  of  the  law,  but 
the  facts,  events,  and  circumstances  which 
relate  to  the  persons  and  transactions  in- 
volved. Evans  v.  Hughes  County,  3  S.  D, 
244,  52  N.  W.  1062. 

93.  Valley  R.  Co.  v.  Lake  Erie  Iron  Co., 
46  Ohio  St.  44,  18  N.  E.  486,  1  L.  R.  A. 
412. 

94.  Hemphill  v.  Moody,  64  Ala.  468;  Tif- 
fany V.  Johnson,  27  Miss.  227. 

95.  Northrop  v.  Graves,  19  Conn.  548,  50 
Am.  Dec.  264;  Culbreath  v.  Culbreath,  7  Ga. 
64,  50  Am.  Dee.  375;  Lyon  v.  Mason,  etc., 
Co.,  102  Ky.  594,  44  S.  W.  135,  19  Ky.  L. 
Rep.  1642;  McMurtry  v.  Kentucky  Cent.  R. 
Co.,  84  Ky.  462,  1  S.  W.  815,  8  Ky.  L.  Rep. 
455;  Louisville  v.  Henning,  1  Bush  (Ky. ) 
381;  Covington  f.  Powell,  2  Mete.  (Ky.) 
226;  Covington  Public  Library  v.  Covington 
Bd.  of  Education,  75  S.  W.  225,  25  Ky.  L. 
Rep.  341  (payment  under  unconstitutional 
statute)  ;  Capital  Gas,  etc.,  Co.  v.  Gaines, 
49  S.  W.  462,  20  Ky.  L.  Rep.  1464;  Lawrence 
V.  Beaubien,  2  Bailey  (S.  C.)  623,  23  Am. 
Dec.  155.  See  also  Kane  v.  Morehouse,  46 
Conn.  300;  Bruner  v.  Stanton,  102  Ky.  459, 
43  S.  W.  411,  19  Ky.  L.  Rep.  1514. 

96.  Louisville  r. 'Zanonc,  1  Mete.  (Ky.) 
151 ;  Rupple  v.  Kissel,  74  S.  W.  220,  24  Ky. 
L.  Rep.  2371. 

97.  Barker  v.  Clark,  12  Abb.  Pr.  N.  S. 
(N.  Y.)  106. 

Rule  not  favored. —  The  rule  that  money 
paid  under  a  mistake  of  law  cannot  be  re- 
covered back  often  acts  partially  and  in- 
e(]uitably,  and  is  regarded  with  so  much  dis- 
favor by  the  courts  that  it  will  not  be 
exiendo<i  beyond  tho  limits  defined  for  the 
scope  of  its  ojioration.  The  tendency  of  the 
courts  is  to  treat  mistakes  as  to  legal  rights 
as  mistakes  of  fa<'t  or  mistakes  of  mixed 
fact  and  law,  wherever  it  is  possible  to  do  so 
without  disturbing  well  settle<l  ])recedent8. 
Ward  V.  Ward,  12  Ohio  Cir.  Dec.  59. 
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sion,  extortion,  or  taking  undue  advantage  of  the  party's  situation  are  not  within 
the  rule,®^  and  a  fraudulent  representation  takes  the  case  out  of  the  rule."^  The 
rule  does  not  apply  to  money  paid  under  a  mistake  of  law  to  an  officer  of  the 
court/  or  to  a  deposit  of  money  as  security  where  the  title  is  not  intended  to  pass.* 

(ii)  Payments  BY  Public  Officer.  Although  there  are  cases  holding  the 
contrary,^  the  better  rule  seems  to  be  that  payments  by  a  public  officer  by  mistake 
of  law,  especially  whei'e  made  to  another  officer,  may  be  recovered  back/ 

d.  What  Constitutes  Mistake  —  (i)  In  General.  A  mistake  of  law  occurs 
where  a  person  is  truly  acquainted  with  the  existence  or  non-existence  of  facts 
hut  is  ignorant  of,^  or  comes  to  an  erroneous  conclusion  as  to,"  their  legal  effect. 
As  already  stated,  a  mistake  of  law,  as  the  term  is  here  used,  includes  ignorance 
of  the  law.'  It  is  often  difficult  to  distinguish  between  mistakes  of  law  and  of 
fact,^  both  of  which  may  be  involved  in  the  transaction  without  prejudice  to  the 
claim  for  relief.^  Where,  after  suit  brought,  money  has  been  voluntarily  paid 
before  the  rendition  of  any  judgment,  it  is  paid  under  a  mistake  of  law  so  that 
it  cannot  be  recovered,  although  judgment  is  rendered  in  favor  of  the  party 
making  the  payment.^" 

(ii)  Payment  Under  Unconstitutional  or  Invalid  Statute.  Money 
paid  under  an  unconstitutional  or  invalid  statute,  without  any  circumstances  of 
compulsion,  is  paid  under  a  mistake  of  law  and  cannot  be  recovered  back,"  except 


98.  Haviland  v.  Willets,  141  N.  Y.  35,  35 
N.  E.  958;  Barker  v.  Clark,  12  Abb.  Pr. 
N.  S.  (N.  Y.)  106. 

99.  Barker  v.  Clark,  12  Abb.  Pr.  N.  S. 
(N.  Y.)  106. 

1.  Ex  p.  James,  L.  R.  9  Ch.  609;  Ex  p. 
Simmonds.  16  Q.  B.  D.  308,  55  L.  J.  Q.  B. 
74,  54  L.  T.  Rep.  N.  S.  439,  34  Wkly.  Eep. 
421.  See  also  Com.  v.  Lancaster  County 
Live  Stock,  etc.,  Ins.  Co.,  6  Pa.  Dist.  371. 

A  receiver  is  an  ofEcer  of  the  court  within 
the  rule  that  money  paid  under  a  mistake 
of  law  to  such  an  officer  can  be  recovered. 
Gillig  V.  Grant,  23  N.  Y.  App.  Div.  596,  49 
N.  Y.  Suppl.  78. 

2.  Morgan  Park  v.  Gahan,  35  111.  App.  646. 

3.  Morgan  Park  v.  Knopf,  199  111.  444,  65 
N.  E.  322;  Badeau  v.  U.  S.,  130  U.  S.  439, 
9  S.  Ct.  579,  32  L.  ed.  997 ;  McKee  v.  U.  S., 
12  Ct.  CI.  504.  Compare  Booth  v.  Cass 
County,  84  Ind.  428. 

4.  Ada  County  v.  Gess,  4  Ida.  611,  43  Pac. 
71  IdistinguisJdng  Badeau  v.  U.  S.,  130  U.  S. 
439,  9  S.  Ct.  579,  32  L.  ed.  997]  ;  Heath  v. 
Albrook,  123  Iowa  559,  98  N.  W.  619  [.over- 
ruling in  effect  Painter  v.  Polk  County,  81 
Iowa  242,  47  N.  W.  65,  25  Am.  St.  Rep.  489]  ; 
Ellis  V.  State  Auditors,  107  Mich.  528,  65 
N".  W.  577  [overruling  in  effect  Wayne 
County  V.  Randall,  43  Mich.  137,  5  N.  W. 
75]  ;  County  Com'rs  v.  Dunn,  4  Ohio  S.  &  0. 
PI.  Dec.  260;  Allegheny  County  v.  Grier,  179 
Pa.  St.  039,  36  Atl.  353.  See  also  State  v. 
Young,  134  Iowa  505,  110  N.  W.  292. 

5.  ]\Iowatt  V.  Wright,  1  Wend.  (N.  Y.) 
335,  19  Am.  Dec.  508.  See  also  Mistake  of 
Law,  27  Cyc.  809. 

6.  Hurd  V.  Hall,  12  Wis.  112. 

7.  See  supra,  VIII,  D,  1,  a,  text  and  note 
92. 

8.  See  Barker  v.  Clark,  12  Abb.  Pr.  N.  S. 
(N.  Y.)  106. 

While  a  mistake  as  to  title  is  generally 
one  of  law  when  the  facts  are  known,  yet  the 


error  may  be  as  to  some  fact  lying  at  the 
foundation  of  the  title  and  necessary  to  its 
existence.  Barker  v.  Clark,  12  Abb.  Pr.  N.  S. 
(N.  Y.)  106.    See  also  Varnum  v.  Highgate, 

65  Vt.  416,  419,  26  Atl.  628.  In  the  latter 
case  the  following  language  is  used :  "  Under 
this  rule  it  may  be  regarded  that  it  was 
established  upon  trial  that  the  conti-act  of 
sale  was  made  under  a  mutual  mistake  of  a 
material  fact,  viz. :  the  ownership  of  the 
stone,  or  the  right  of  the  plaintiif  to  sell 
them'.  This  was  an  error  of  fact ;  it  may 
have  arisen  because  the  parties  misjudged 
the  law,  still  it  was  no  less  an  error  of  fact. 
Right  of  private  ownership  is  matter  of  fact, 
although  it  may  result  from  a  question  of 
law." 

Mistake  as  to  statute. —  A  mutual  mistake 
in  supposing  that  a  clause  governing  a 
penalty  in  a  particular  statute  had  been  in- 
corporated into  another  like  statute  is  not 
a  pure  mistake  of  law,  but  has  been  held  in 
one  sense  a  mistake  of  fact  so  as  to  author- 
ize a  recovery  of  money  paid  because  of  such 
mistake.  Pitcher  v.  Turin  Plank-Road  Co., 
10  Barb.  (N.  Y.)  436. 

Mistakes  held  of  fact  rather  than  of  law 
see  Williams  v.  Carroll  County,  167  Mo.  9, 

66  S.  W.  955;  Barker  v.  Clark,  12  Abb.  Pr. 
N.  S.  (N.  Y.)  106. 

9.  Barker  v.  Clark,  12  Abb.  Pr.  N.  S. 
(N.  Y.)  106. 

10.  Beard  v.  Beard,  25  W.  Va.  486,  52  Am, 
Eep.  219. 

11.  Maryland. —  Baltimore  v.  Lefferman,  4 
Gill  425,  45  Am.  Dec.  145. 

Massachusetts. — Benson  v.  Monroe,  7  Cush. 
125,  54  Am.  Dee.  716. 

Neiv  York. — Newburgh  Sav.  Bank  v.  Wood- 
bury, 173  N.  Y.  55,  65  N.  E.  858  [affirming 
64  N.  Y.  App.  Div.  305,  72  N.  Y.  Suppl. 
222]  ;  Doll  v.  Earle,  59  N.  Y.  638. 

Tennessee. —  Hubbard  v.  Martin,  8  Yerg. 
498. 
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in  so  far  as  governed  by  the  rule  adopted  in  some  states  that  illegal  payments 
made  by  public  officers  to  public  officers  by  mistake  of  law  are  recoverable.'* 

2  Of  Fact  —  a.  General  Rule.  Subject  to  the  exception  that  money  paid 
under  a  mistake  of  fact  cannot  be  recovered  where  the  payer  has  derived  a  sub- 
stantial benefit  from  the  payment,  nor  where  the  payee  received  it  in  good  faith 
in  satisfaction  of  an  equitable  claim,  nor  where  it  was  due  in  honor  and  con- 
science,^^ a  payment  made  by  mistake  of  fact,  which  the  party  is  not  by  law 
obliged  to  make,  under  ignorance  of  the  facts  or  in  misapprehension  in  regard 
thereto,  may  be  recovered  back.'*    This  rule  applies  to  payments  made  by  a  pub- 


'Wisconsin. —  Van  Buren  v.  Downing,  41 
Wis.  122. 

United  States. —  Woodman  v.  U.  S.,  15  Ct. 
CI.  541. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  269. 
Compare  Wingerter  v.  San  Francisco,  134 
Cal.  547,  66  Pac.  730,  86  Am.  St.  Rep.  294. 

12.  Ellis  V.  Board  of  State  Auditors,  107 
Mich.  528,  65  N.  W.  577. 

13.  Florida. —  Pensacola,  etc.,  R.  Co.  v. 
Braxton,  34  Fla.  471,  16  So.  317. 

Kentucky. —  Mitchell  v.  Stoddard  County 
Bank,  65  S.  W.  839,  23  Ky.  L.  Rep.  1562. 

Louisiana. —  Sientes  v.  Odier,  17  La.  Ann. 
153. 

Michigan. —  Walker  v.  Conant,  69  Mich. 
321,  27  N.  W.  292,  13  Am.  St.  Rep.  391. 

Minnesota. —  Duluth  v.  McDonnell,  61 
Minn.  288,  63  N.  W.  727. 

Missouri. —  Foster  v.  Kirby,  31  Mo.  496. 
See  also  Labarge  v.  Renshaw,  28  Mo.  363. 

'New  York. —  See  Youmans  v.  Edgerton,  16 
Hun  28  [affirmed  in  91  N.  Y.  403]. 

North  Dakota. —  Dickey  County  v.  Hicks, 
14  N.  D.  73,  103  N.  W.  423. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  272 
et  seq. 

For  instance,  wliere  a  debtor  and  creditor 
mistakenly  believe  that  a  greater  amount  is 
due  than  really  is  due,  and  an  amount  is 
paid  less  than  the  amount  actually  due,  an 
action  to  recover  such  payment  on  discovery 
of  the  mistake  Avill  not  lie.  Asliley  v.  Jen- 
nings, 48  Mo.  App.  142.  Where  the  fact  is 
equally  unknown  to  both  parties,  and  where 
each  has  equal  menns  of  information,  money 
paid  upon  a  mistake  of  fact  cannot,  in  the 
absence  of  fraud,  be  recovered  back,  the 
monev  being  due  to  the  payee.  Behring  v. 
SomeVvillo,  G3  N.  J.  L.  568,  44  Atl.  641,  49 
L.  R.  A.  578.  When  a  debtor  pays  his  debt 
■without  being  aware  that  anything  has  been 
realized  by  the  creditor  on  collateral  security, 
and  the  creditor  subsequently  returns  the 
collaterals  and  tenders  back  the  amount  he 
has  collected  thereon,  no  action  will  lie  on 
the  part  of  the  debtor  to  recover  of  the 
crediior  llio  mon(\v  paid  liini.  Youngs  v. 
tStnlielin,  .34  N.  Y.  258. 

Payment  of  a  debt  barred  by  limitations 
cannot  he  I'eeovorod  biick  on  a  plea  of  mis- 
take of  fact.  Hubbard  v.  llickiiian,  4  Bush 
(Ky.)  204,  90  Am.  Dec.  207. 

Extreme  case. —  Where  j)lninti(r'a  payment 
for  Hcrvicrs  rendered  by  defendant  was  not 
according  lo  the  contriu^t,  but  at  a  higher 
rale,  which,  ho\vev(!r,  was  a  more  juHt  one 
ilian  the  contract  provided,  pliiintiir  co\ild 
not  recover  the  payment,  under  La.  Civ. 
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Code,  arts.  2280,  2281,  permitting  recovery  of 
a  payment  by  mistake  by  one  who  believed 
himself  indebted,  but  who  was  under  neither 
moral  nor  legal  obligation  to  pay.  Jackson 
V.  Ferguson,  2  La.  Ann.  723. 

14.  Alabama. —  Pendry  v.  Brundridge,  57 
Ala.  574. 

Connecticut. —  Vernon  v.  Vernon  West 
School  Dist.,  38  Conn.  112;  Post  v.  Clark, 
35  Conn.  339. 

District  of  Columbia. —  Strauss  v.  Hensey, 
9  App.  Cas.  541. 

Florida.— UoYhrook  v.  Allen,  4  Fla.  87. 

Georgia. —  Sheppard  v.  Lang,  122  Ga.  607, 
50  S.  E.  371;  Haralson  County  v.  Golden, 
104  Ga.  19,  30  S.  E.  380;  Logan  v.  Sumter, 
28  Ga.  242,  73  Am.  Dec.  755.  See  also  Mc- 
Rae  Oil,  etc.,  Co.  v.  Stone,  119  Ga.  516,  46 
S.  E.  668. 

Illinois. —  Stempel  v.  Thomas,  89  111.  146; 
J.  S.  Hulse  Hardware  Co.  v.  American  E.x- 
press  Co.,  65  111.  App.  596. 

Kentucky. —  McMurtry  v.  Kentucky  Cent. 
R.  Co.,  84  Ky.  462,  1  S.  W.  815,  8"Ky.  L. 
Rep.  455;  Louisville  v.  Henning,  1  Bush  381; 
Covington  v.  Powell,  2  Mete.  226;  Ray  v. 
Commonwealth  Bank,  3  B.  INIon.  510,  39  Am. 
Dec.  479 ;  Feemster  v.  Markham,  2  J.  J. 
Marsh.  303,  19  Am.  Dec.  131;  Ashbrook  v. 
Watkins,  3  T.  B.  Mon.  82;  Edwards  v. 
Fuson,  60  S.  W.  715,  23  Kv.  L.  Rep.  2111; 
Rhodes  v.  Lambert,  58  S.  W.  608,  22  Ky.  L. 
Rep.  691;  Nevin  v.  Mankini,  45  S.  W.  669, 
20  Ky.  L.  Rep.  224. 

Louisiana. —  Beasley  v.  Allen,  11  Rob.  502; 
Massias  v.  Gasquet,  4  Rob.  137;  Ligon  v. 
Orleans  Nav.  Co.,  2  La.  128. 

Maine. —  Starbird  v.  Curtis,  43  Me.  352 ; 
Norton  v.  Marden,  15  Me.  45,  32  Am.  Dec. 
132. 

Maryland. —  Baltimore,  etc.,  R.  Co.  v. 
Faunce,  6  Gill  OS,  46  Am.  Dec.  055. 

}\[as.mchusc1ts. —  Moors  r.  Bird,  190  INInss. 
400,  77  N.  E.  643;  Blanchard  r.  Low,  104 
Mass.  118,  41  N.  E.  118;  Trccv  r.  Jefis,  119 
Mass.  211,  21  N.  E.  300;  Lazell  v.  Miller,  15 
Mass.  207;  Bond  r.  Hays,  12  Mass.  34;  Pear- 
son ?".  Lord,  0  INTass.  81. 

Michiqnn.—  Tnv.w  r.  Bliss,  139  Mich.  153, 
102  N.'W.  CSf);  Lane  r.  Perc  I\I\niuctto 
Boom  Co.,  02  Mich.  63,  28  N.  W.  7Sfi. 

Minnesota. — Lund  t'.  Da  vies,  47  Miiui.  290, 
CO  N.  W.  79. 

!\[iss()vri. —  McDonald  r.  I>vnch,  69  Mo. 
350;  Davis  r.  Knini,  12  Mo.  .Vpp.  279. 

Nrio  Hampshire. — Peterborough  v.  Lancas- 
ler,  14  N.  11.  3H2. 

N no  Jersey. —  Egan  v.  Abbett,  (Sup.  1906) 
64  Atl.  091. 
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lie  corporation  the  same  as  where  payments  are  made  by  an  individual.^^    It  also 


"Hew  Yorfc. — 'Hathaway  v.  Delaware  County, 
185  N.  Y.  368,  78  N.  E.  153,  113  Am.  St. 
Eep.  909  laffirming  in  part  and  reversing  in 
part  103  N.  Y.  App.  Div.  179,  93  N.  Y.  Suppl. 
436];  Kingston  Bank  v.  Eltinge,  40  N.  Y. 
391,  100  Am.  Dec.  516;  North  v.  Bloss,  30 
N.  Y.  374;  Rheel  v.  Hicks,  25  N.  Y.  289; 
Martin  v.  McCormiek,  8  N.  Y.  331  {reversing 
on  other  grounds  4  Sandf.  366] ;  Bank  of 
Commerce  v.  Union  Bank,  3  N.  Y.  230;  Kess- 
ler  V.  Herklotz,  115  N.  Y.  App.  Div.  522,  101 
N.  Y.  Suppl.  418;  Clausen  v.  Puvogel,  114 
N.  Y.  App.  Div.  455,  100  N.  Y.  Suppl.  49; 
Hudson  River  Water  Power  Co.  v.  Glens 
Falls  Portland  Cement  Co.,  107  N.  Y.  App. 
Div.  548,  98  N.  Y.  Suppl.  421;  Ashner  v. 
Abenheim,  31  N.  Y.  App.  Div.  623,  52  N.  Y. 
Suppl.  270;  Munroe  v.  Bonanno,  16  N.  Y. 
App.  Div.  421,  45  N.  Y.  Suppl.  61;  Masonio 
Life  Assoc.  v.  Crandall,  9  N.  Y.  App.  Div. 
400,  41  N.  Y.  Suppl.  497;  Dieckerhoff  v. 
Alder,  7  N.  Y.  App.  Div.  607,  39  N.  Y.  Suppl. 
599  [affirmed  in  158  N.  Y.  689,  53  N.  E. 
1124] ;  Merchants'  Bank  v.  Mclntyre,  2 
Sandf.  431 ;  Goddard  v.  Merchants'  Bank,  2 
Sandf.  247  [affirmed  in  4  N.  Y.  147] ;  Potter 
V.  Everett,  2  Hall  276;  Wheadon  v.  Olds,  20 
Wend.  174;  Burr  v.  Veeder,  3  Wend.  412; 
Mowatt  V.  Wright,  1  Wend.  355,  19  Am.  Dec. 
508. 

North  Carolina.— Fool  v.  Allen,  29  N.  C. 
120. 

Ohio. —  McKeown  v.  Irish  Bldg.  Assoc.,  9 
Ohio  Dec.  (Reprint)  257,  12  Cine.  L.  Bui.  6. 

Pennsylvania. —  Reed  v.  Horn,  143  Pa.  St. 
323,  22  Atl.  877;  Thomas  v.  Brady,  10  Pa. 
St.  164;  Dotterer  v.  Scott,  29  Pa.  Super.  Ct. 
553;  Girard  Trust  Co.  v.  Harrington,  23  Pa. 
Super.  Ct.  615. 

South  Carolina. —  Glenn  v.  Shannon,  12 
S.  C.  570 ;  Charleston  Bank  v.  State  Bank, 
13  Rich.  291;  Beadenbaugh  v.  Cooper,  13 
Rich.  42. 

Tennessee. —  Guild  v.  Baldridge,  2  Swan 
295;  Dickins  v.  Jones,  6  Yerg.  483,  27  Am. 
Dee.  488. 

Texa^s. —  Hummel  v.  Flores,  ( Civ.  App. 
1897)  39  S.  W.  309;  Barth  v.  Jester,  3  Tex. 
App.  Civ.  Cas.  §  222. 

Vermont. —  Varnum  v.  Highgate,  65  Vt. 
416.  26  Atl.  628. 

Virainia. — City  Nat.  Bank  v.  Peed,  (1899) 
32  S.  E.  34. 

United  States. —  Union  Nat.  Bank  v.  Mo- 
Key,  102  Fed.  662,  42  C.  C.  A.  583;  Bohl  v. 
Carson,  63  Fed.  26,  11  C.  C.  A.  16;  In  re 
Farmers',  etc..  Bank,  13  Fed.  361;  Williams 
V.  Mobile  Sav.  Bank,  29  Fed.  Cas.  No.  17,729, 
2  Woods  501  (ignorance  of  fact  making  con- 
tract illegal)  ;  Brown  r.  District  of  Colum- 
bia, 17  Ct.  CI.  402.  See  also  Cleveland-Cliffs 
Iron  Co.  V.  East  Itasca  Min.  Co.,  146  Fed. 
232,  76  C.  C.  A.  598.  Compare  Shipman  v. 
District  of  Columbia,  119  U.  S.  148,  704,  7 
S.  Ct.  134,  30  L.  ed.  337;  Hodgson  v.  Butts, 
12  Fed.  Cas.  No.  6,564,  1  Cranch  C.  C.  488. 

England. —  Durrant  v.  England,  etc..  Ec- 
clesiastical Com'rs.  6  Q.  B.  D.  234,  45  J.  P. 
270,  50  L  J.  Q.  B.  30,  44  L.  T.  Rep.  N.  S. 


348,  29  Wkly.  Rep.  443;  Milnes  v.  Duncan, 
6  B.  &  C.  671,  9  D.  &  R.  731,  5  L.  J.  K.  B. 
O.  S.  239,  30  Rev.  Rep.  498,  13  E.  C.  L.  302; 
Wilkinson  v.  Johnson,  3  B.  &  C.  428,  5  D.  & 
R.  403,  3  L.  J.  K.  B.  O.  S.  58,  10  E.  C.  L. 
198;  Barber  V.  Brown,  1  C.  B.  N.  S.  121,  3 
Jur.  N.  S.  18,  26  L.  J.  C.  P.  41,  5  Wkly.  Rep. 
79,  87  E.  C.  L.  121;  Continental  Caoutchouc, 
etc.,  Co.  V.  Kleinwort,  9  Com.  Cas.  240,  90 
L.  T.  Rep.  N.  S.  474,  20  T.  L.  R.  403,  52 
Wkly.  Rep.  489 ;  Continental  Caoutchouc, 
etc.,  Co.  V.  Kleintwort,  8  Com.  Cas.  277,  51 
Wkly.  Rep.  541 ;  Lorymer  v.  Stephens,  1  C. 
M.  &  R.  62,  3  L.  J.  Exch.  312,  4  Tyrw.  869; 
Mills  V.  Alderbury  Union,  3  Exch.  590,  18 
L.  J.  Exch.  252;  Lamb  v.  Cranfleld,  43  L.  J. 
Ch.  408;  Hooper  v.  Exeter,  56  L.  J.  Q.  B. 
457;  Lucas  v.  Worswiek,  1  M.  &  Rob.  293; 
Pope  V.  Wray,  4  M.  &  W.  451 ;  Bize  v.  Dicka- 
son,  1  T.  R.  285.  But  see  Lee  v.  Merrett,  8 
Q.  B.  820,  10  Jur.  916,  15  L.  J.  Q.  B.  289, 
55  E.  C.  L.  820;  Aiken  v.  Short,  1  H.  &  N. 
210,  23  L.  J.  Exch.  321,  4  Wkly.  Rep.  645. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  277. 

But  see  New  York  L.  Ins.  Co.  v.  Chitten-* 
den,  134  Iowa  613,  112  N.  W.  96,  11  L.  R.  A. 
N.  S.  233;  De  Voin  v.  De  Voin,  76  Wis.  66, 
44  N.  W.  839. 

The  true  ground  of  recovery  in  such  cases 
is  that  the  money  has  been  paid  without  any 
consideration.    Little  v.  Derby,  7  Mich.  325. 

Payment  by  ofScers  as  an  exception  to  the 
rule. —  It  has  been  held  that  where  an  officer 
seized  and  sold  the  goods  of  a  third  person 
on  an  execution  against  the  judgment  debtor, 
and  paid  over  the  proceeds  to  the  judgment 
creditor,  the  officer  could  not  recover  back 
this  money,  as  paid  by  mistake,  although  he 
had  been  compelled  by  suit  to  pay  the  third 
person  the  value  of  the  goods  taken.  Bissell 
V.  Edwards,  5  Day  (Conn.)  94. 

Waiver. —  A  payment,  after  knowledge,  of 
the  royalty  on  articles  manufactured  under 
unexpired  patents  does  not  constitute  a 
waiver  of  the  right  to  demand  back  the 
money  paid  as  royalty  on  articles  manufac- 
tured under  patents  that  had  expired.  Stan- 
ley Rule,  etc.,  Co.  v.  Bailey,  45  Conn.  464. 

15.  District  of  Columtia. —  U.  S.  v.  Phil- 
lips, 21  D.  C.  309. 

Massachusetts. —  Com.  v.  Haupt,  10  Allen 
38. 

Minnesota. —  Duluth  v.  McDonnell,  61 
Minn.  288,  63  N.  W.  727. 

Neio  Hampshire. — Manchester  v.  Burns,  45 
N.  H.  482. 

North  Carolina. —  Worth  v.  Stewart,  122 
N.  C.  258,  29  S.  E.  579. 

United  States. — Betts  v.  District  of  Colum- 
bia, 20  Ct.  CI.  445;  Neitzey  v.  District  of 
Columbia,  17  Ct.  CI.  Ill,  holding  that  where 
the  treasury  board  of  audit  allowed  three 
dollars  and  ten  cents  per  yard  for  paving 
instead  of  three  dollars,  the  contract  price, 
and  the  allowance  was  unexplained,  the  cor- 
responding overpayment  must  be  regarded 
as  made  in  mistake  of  fact. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  272 
et  seq. 
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applies  to  payments  in  property  other  than  money,  in  which  case  the  property,  or 
its  vahie,  may  be  recovered.'" 

b.  Nature  of  Mistake  and  What  Constitutes.    An  error  of  fact  is  ordinarily 

said  to  take  place  eitlier  when  some  fact  whicli  really  exists  is  unknown  or  some 
fact  is  supposed  to  exist  which  really  does  not  exist.'"  And  money  paid  under 
a  honafide  forgetfulness  of  facts  which  disentitled  the  party  to  receive  it  is  paid 
under  a  mistake  of  fact  and  may  be  recovered. To  authorize  a  recovery,  the 
mistake  must  be  as  to  a  material  fact,'"  l)at  need  not  be  mutual.*-'  It  is  immaterial 
that  the  mistake  of  fact  was  accompanied  by  a  mistake  or  ignorance  of  law,^^ 
The  knowledge  of  the  facts  which  disentitles  the  party  from  recovering  means  a 
knowledge  existing  in  the  mind  at  the  time  of  payment  and  a  subsequent 
discovery  of  facts  showing  that  the  payer  had  a  set-off  against  the  demand  does 
not  show  such  a  mistake  of  fact  as  to  authorize  a  recovery .^^  Ignorance  of  the 
law  of  a  foreign  government  or  of  another  state  is  ignorance  of  fact  rather  than 
ignorance  of  law.^^    A  payment  made  by  reason  of  a  wrong  construction  of  the 


Payment  for  land  for  street. —  Where  a 
city  controller  pays  by  mistake,  for  land 
taken  in  the  extending  of  a  street,  a  greater 
sum  than  that  awarded  by  the  commission- 
ers appointed  to  fix  the  awards,  an  action 
lies  by  the  city  to  recover  back  the  excess; 
'  and  it  is  no  defense  to  such  action  that  the 
land  was  M'orth  the  sum  paid,  and  that  in- 
formation from  a  clerk  of  the  commissioners 
that  this  sum  was  the  sum  awarded,  pre- 
vented defendant  from  getting  the  award 
increased.  New  York  v.  Erben,  38  N.  Y. 
305. 

16.  Johnson  v.  Saum,  123  Iowa  145,  98 
N.  W.  599. 

17.  Mowatt  V.  Wright,  1  Wend.  (N.  Y.) 
355,  19  Am.  Dec.  508;  Hurd  v.  Hall,  12  Wis. 
112.  And  see  Mistake  of  Fact,  27  Cyc. 
809. 

As  examples  of  mistakes  of  fact  within 
the  rule  laid  down,  may  be  mentioned  the 
following:  Where  one  entitled  to  the  money 
on  a  second  execution,  assented  to  its  pay- 
ment to  plaintiff  on  the  first  execution,  on 
the  mistaken  assumption  that  the  property 
sold  had  been  seized  by  the  sheriff  on  the 
first  execution  within  the  time  allowed  by 
law  and  while  the  lien  of  the  first  judgment 
existed  (Kingston  Bank  v.  Eltinge,  40  N.  Y. 
391,  100  Am.  Dec.  516)  ;  where  one  ignorant 
of  the  fact  that  his  claim  had  been  allowed, 
contracted  to  pay  for  services  to  be  per- 
formed in  procuring  its  allowance  (Allen  v. 
Hammond,  11  Pet.  (U.  S.)  63,  9  L.  ed.  033)  ; 
and  where  money  was  paid  in  the  belief  that 
there  was  a  claim  when  in  fact  there  was 
none  (Potter  v.  Everett,  2  Hall  (N.  Y.) 
276). 

Evidence  held  not  to  show  mistake  of  fact 

see  Holt  v.  Thomas,  105  Cal.  273,  38  Pac. 
891 ;  Murphy  v.  Knickerbocker  Ice  Co.,  22 
Misc.  (N.  Y.)  300,  49  N.  Y.  Ruppl.  279; 
Emerson  v.  Loveland,  9  N.  Y.  Ruppl.  768. 
Money  paid  by  plaintiff  for  an  assignment 
to  him  ))y  defendant  of  accounts  against  other 
persons,  under  an  agreement  that  only  good 
necounts  should  be  included,  was  not  paid 
I)y  jnistakc  as  to  accounts  wliicli  afterward 
provcil  to  1)0  worthless,  and  therefore  plain- 
tiff cannot  recover  the  amount  of  the  worth- 
lesH  nfconntH  in  an  action  at  law.  Markowitz 
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V.  Messner,  18  Misc.  (N.  Y.)  256,  41  N.  Y. 
Suppl.  512. 

In  those  states  where  a  note  operates  as  a 
payment,  if  it  be  ignorantly  given  for  an 
account  that  has  been  paid,  an  action  accrues 
to  recover  back  the  amount,  and  is  not  im- 
paired by  a  payment  of  the  note  after  a 
knowledge  of  the  facts.  Gooding  v.  Morgan, 
37  Me.  419. 

18.  Norman  v.  Will,  1  Ohio  Dec.  (Eeprint) 
261,  5  West.  L.  J.  508;  Beatty  v.  U.  S.,  Dev. 
Ct.  CI.  20;  Kelly  v.  Solar i,  6  Jur.  107,  11 
L.  J.  Exch.  10,  9  M.  &  W.  54;  Lucas  v.  Wors- 
wick,  1  M.  &  Rob.  293;  Perry  v.  Newcastle 
Dist.  Mut.  F.  Ins.  Co.,  8  U.  C.  Q.  B.  363. 

19.  Flower  v.  Lance,  59  N.  Y.  603 ;  Barker 
V.  Clark,  12  Abb.  Pr.  N.  S.  (N.  Y.)  106; 
Buffalo  V.  O'Malley,  61  Wis.  255,  20  N.  W. 
913,  50  Am.  Rep.  137. 

The  mistake  or  ignorance  must  be  as  to 
some  fact  that  is  essential  upon  the  question 
of  liability  or  amount  so  that  ignorance  or 
mistake  respecting  immaterial  circumstances 
will  not  authorize  a  recovery.  Livermore  v. 
Peru,  55  Me.  469.  In  order  to  entitle  a  per- 
son to  recover  back  money  paid  under  a  mis- 
take of  fact,  the  mistake  must  be  as  to  a  fact 
which,  if  true,  would  make  the  person  paying 
liable  to  pay  the  money,  and  not  where,  if 
true,  it  would  merely  make  it  desirable  that 
he  should  pav  the  money.  Needles  v.  Burk, 
81  Mo.  569,  51  Am.  Rep.  251 ;  Aiken  v.  Short, 
1  H.  &  N.  210,  23  L.  J.  Exch.  321,  4  Wkly. 
Rep.  645. 

20.  Stotsenburg  v.  Fordice,  142  Ind.  490, 
41  N.  E.  313,  810;  Hathaway  v.  Delaware 
County,  185  N.  Y.  368,  78  N.  E.  153,  113 
Am.  St.  Rep.  909.  But  see  Reed  v.  Horn, 
143  Pa.  St.  323,  22  Atl.  877.  Contra,  Stew- 
art V.  Kindel,  15  Colo.  539,  25  Pac.  990. 

21.  Scott  V.  Ford,  45  Oreg.  531,  78  Pac. 
742,  80  Pac.  899,  OS  L.  R.  A.  469. 

22.  Lcwellen  v.  Garrett,  58  Ind.  442,  20 
Am.  Rep.  74;  Kelly  v.  Solari,  6  Jur.  107,  11 
L.  J.  Exch.  10,  9  M.  &  W.  54. 

23.  Franklin  Bank  v.  Raymond,  3  Wend. 
(N.  Y.)  69. 

24.  Norton  v.  Marden,  15  Me.  45,  32  Am. 
Dec.  132;  Haven  r.  Foster,  9  Pick.  (Mass.) 
112,  19  Am.  Dec.  353;  Vinal  v.  Continental 
Constr.,  etc.,  Co.,  53  Hun   (N.  Y.)   247,  6 
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terms  of  a  contract  is  not  made  under  a  mistake  of  fact  but  under  a  mistake  of 
law.^^  Ignorance  of  the  means  of  proving  a  fact  is  not  ignorance  of  the  fact  so 
as  to  authorize  a  recovery.^" 

e.  Particular  Illustrations  of  Rule  —  (i)  Payment  of  Bill  or  NoteP 
The  payment  of  a  bill,^^  note,^"  or  clieck^"  by  mistake  of  fact  may  be  recovered 
back. 

(ii)  Payment  of  Inteeest.    So  a  payment  of  interest  by  mistake,^^  such  as 


N.  Y.  Suppl.  595 ;  Chillicotlie  Bank  v.  Dodge, 
8  Barb.  (N.  Y.)  233. 

A  foreign  corporation  having  advanced 
money  on  a  draft  issued  by  a  corporation  of 
this  state  in  violation  of  a  public  law  of  this 
state  may  recover  back  the  money  as  paid 
under  a  mistake  of  fact.  Chillicothe  Bank 
V.  Dodge,  8  Barb.  (N.  Y.)  233. 

25.  Cincinnati  v.  Cincinnati  Gas  Light, 
etc.,  Co.,  53  Ohio  St.  278,  41  N.  E.  239. 

26.  Windbiel  v.  Carroll,  16  Hun  (N.  Y.) 
101. 

27.  See  also  Commeecial  Paper,  7  Cyc. 
1040. 

Payment  in  ignorance  of  discharge  see 
Commercial  Paper,  7  Cyc.  1044. 

Payments  on  commercial  paper  not  in- 
dorsed or  applied  see  Commercial  Paper,  7 
Cyc.  1041. 

Payments  on  forged  or  altered  commercial 
paper  see  Commercial  Paper,  7  Cyc.  1041. 

28.  Koontz  v.  Central  Nat.  Bank,  51  Mo. 
275;  De  Nayer  V.  State  Nat.  Bank,  8  Nebr. 
104  (holding,  in  a  particular  ease,  that  the 
person  to  whom  the  payment  was  made  had 
not  changed  his  position  so  as  to  estop  the 
hank  from  recovering  back  the  amount  paid)  ; 
Durkin  v.  Cranston,  7  Johns.  (N.  Y. )  442; 
Broun  v.  Boyce,  4  Eich.  (S.  C.)  385.  But 
see  Gilman  v.  New  York  First  Nat.  Bank,  63 
Hun  (N.  Y.)  480,  18  N.  Y.  Suppl.  495 
(where  mistake  not  shown)  ;  Bixby  v.  Drexel, 
66  How.  Pr.  (N.  Y.)  478;  Dey  v.  Murray,  9 
Johns.  (N.  Y.)  171. 

Payment  to  wrong  person. —  The  accepter, 
who,  in  error,  pays  a  holder  without  right  to 
receive,  may  recover  back  the  amount.  Dick 
V.  Leverich,  11  La.  573. 

Second  payment. —  Where  a  draft,  pro- 
tested for  non-payment  by  the  accepter,  was 
paid  by  the  drawer  to  the  bank  negotiating 
it,  when  unknown  to  them  it  was  already 
paid  by  the  accepter,  the  drawer  may  re- 
cover the  money  as  paid  by  mistake.  Hen- 
derson V.  Planters'  Bank,  11  Rich.  (S.  C.) 
44. 

When  not  recoverable. —  The  drawees  are 
not  entitled  to  recover  of  the  payee  the 
amount  of  a  bill  which  they  have  accepted 
and  paid,  on  the  ground  that  they  paid  it 
under  a  mistake  of  fact  as  to  the  nature  or 
value  of  their  security  from  the  drawer, 
where  the  security  accompanied  the  bill,  and 
proved  to  be  fictitious.  Detroit  First  Nat. 
Bank  v.  Burkham,  32  Mich.  328. 

29.  Mitchell  v.  Walker,  30  N.  C.  243. 
Compare  Alton  v.  Webster  First  Nat.  Bank, 
157  Mass.  341,  32  N.  E.  228,  34  Am.  St.  Eep. 
285,  18  L.  R.  A.  144.  See  also  Commercial 
Paper,  7  Cye.  1040. 

Payments  of  note  of  third  person,  suppos- 


ing it  was  the  note  of  the  payer,  may  be  re- 
covered back.  Lewellen  v.  Garrett,  58  Ind. 
442,  26  Am.  Rep.  74. 

Payment  to  wrong  person. —  Braithwait  v. 
Bain,  66  Minn.  325,  69  N.  W.  4. 

Pa3nnent  by  bank  is  not  recoverable  where 
the  holder  has  surrendered  the  note.  River- 
side Bank  v.  Shenandoah  First  Nat.  Bank, 
74  Fed.  276,  20  C.  C.  A.  181. 

Note  as  including  amounts  of  other  notes. 
—  Where  a  bank  owning  several  notes  and 
holding  others  for  collection  presses  the 
debtor  for  security,  and,  without  knowing 
the  exact  amount  thereof,  he  gives  his  note 
and  mortgage  for  the  sum  claimed,  and  after- 
ward pays  it  in  full,  such  payment  is  not 
voluntary  as  to  the  amount  of  a  note  in- 
cluded among  the  original  claims  without 
his  knowledge,  and  upon  which  nothing  was 
actually  due,  and  he  may  recover  back  the 
amount  thereof.  Peterson  v.  Stoughton 
State  Bank,  78  Wis.  113,  47  N.  W.  368. 

Where  a  sum  was  to  be  indorsed  on  a  note 
on  a  settlement  of  accounts,  but  in  fact  no 
indorsement  was  made  and  a  recovery  was 
had  by  default  on  the  note  for  the  full 
amount  thereof,  the  amount  agreed  to  be 
indorsed  may  be  recovered  back.  Osgood  v. 
Jones,  23  Me.  312. 

When  not  recoverable. —  The  right  to  re- 
cover back  money  paid  by  mistake  does  not 
exist  where  the  party  paying  is  the  maker 
of  a  note,  who  was  ignorant  that  the  note, 
through  inadvertence,  had  not  been  indorsed 
by  the  payee  to  the  holder,  the  note  being 
transferred,  before  maturity,  for  a  valuable 
consideration.  Franklin  Bank  v.  Raymond, 
3  Wend.  (N.  Y.)  69. 

30.  Union  Bank  v.  U.  S.  Bank,  3  Mass. 
74,  where  delay  occasioned  by  confidence  in 
the  mistaken  affirmation  of  defendants  them- 
selves was  held  not  to  bar  action.  But  see 
Preston  v.  Canadian  Bank  of  Commerce,  23 
Fed.  179,  where,  in  a  clearing  house  case, 
recovery  was  held  not  allowable  where  the 
parties  had  by  contract  fixed  the  time  within 
which  mistakes  could  be  corrected.  See  also 
Commercial  Paper,  7  Cyc.  1040. 

Ignorance  as  equivalent  to  mistake. — 
Where  a  check  indorsed  to  a  bank  is  dis- 
honored because  of  the  bank's  failure  to  pre- 
sent it  for  payment  in  due  course,  and  an 
indorser  thereupon  takes  it  up  from  the  bank 
without  knowledge  of  the  facts  discharging 
him  from  liability  as  indorser,  he  is  entitled 
to  recover  the  money  so  paid.  Martin  v. 
Home  Bank,  160  N.  Y.  190,  54  N.  E.  717 
[affirming  30  N.  Y.  App.  Dir.  498,  52  N.  Y. 
Suppl.  464]. 

31.  Iowa  Loan,  etc.,  Co.  v.  Sehnose,  19 
S.  D.  248,  103  N.  W.  22;  Hummel  v.  Flores, 
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a  payment  of  more  than  was  actually  due,^'  may  be  recovered  back  by  the  party 
making  the  mistake. 

(ill)  Payment  of  Encumbrance.  Generally,  one  who  owns  or  has  an 
interest  in  property,  and  who  pays  money  to  a  lienor  or  encumbrancer  to  satisfy 
the  claim  of  tlie  latter  against  the  person  from  whom  the  payer  has  acquired  his 
ownership  or  interest,  may  recover  such  payment  where  made  through  a  mistake 
of  fact.^  Where  a  purchaser  of  land  pays  a  supposed  lien  when  in  fact  none 
existed,  he  may  recover  the  amount  paid,^"*  although  it  was  paid  by  the  hand  of 
the  seller  who  owed  the  amount  to  the  payee,  without  disclosing  that  it  was  paid 
on  behalf  of  the  purchaser.^^ 

(iv)  Payment  on  Account.  A  party  who,  by  mistake,  pays  more  than  ia 
due  upon  an  account  may  recover  the  excess.^® 

(v)  Payment  to  Wrong  Person.  Where  money  has,  by  mistake  of  fact, 
been  paid  to  the  wrong  person,  it  may  be  recovered  back.^''  But  if  payment  is 
made  to  the  wrong  person,  although  the  payer  in  fact  owes  him  a  debt  which  is 
due,  and  the  amount  of  wliicli  is  equal  to  or  in  excess  of  the  payment,  it  has  been 
held  that  no  recovery  can  be  had.^^ 

d.  Diligenee  and  Waiver  —  (i)  In  General.  The  fact  that  a  person,  when 
making  a  payment,  had  the  means  of  knowing  the  facts,  does  not  of  itself  ordi- 
narily preclude  him  from  recovering  back  the  money,  if  he  did  not  have  actual 
knowledge.^^    But  the  money  cannot  be  recovered  where  it  is  clear  that  the  payer 


(Tex.  Civ.  App.  1897)  39  S.  W.  309  (second 
payment)  ;  Hathaway  v.  Hagan,  59  Vt.  75, 
'8  Atl.  678.  Compare  Davis  Provision  Co.  v. 
Fowler,  20  N.  Y.  App.  Div.  626,  47  N.  Y. 
Suppl.  205  [affirmed  in  163  N.  Y.  580,  57 
N.  E.  1108].  But  see  Jackson  v.  McKnight, 
17  Hun  (N.  Y.)  2,  holding  that  an  action 
does  not  lie  to  recover  back  a  payment  of 
interest  made  a  second  time  on  a  bond 
through  mistake,  if  the  payer  will  have  the 
benefit  thereof  whenever  the  bond  and  mort- 
gage are  foreclosed. 

Payment  to  wrong  person. —  Jordan  v. 
Harrison,  46  Mo.  App.  172. 

32.  Stotsenburg  v.  Fordice,  142  Ind.  490, 
41  N.  E.  313,  810;  Worley  v.  Moore,  97  Ind. 
15;  Goddard  v.  Putnam,  22  Me.  363;  Wil- 
liams V.  Carroll  County,  167  Mo.  9,  66  S.  W. 
955;  Boon  v.  Miller,  16  Mo.  457;  Garrison 
V.  Murphy,  2  Nebr.  (Unoff.)  696,  89  N.  W. 
766. 

Compound  interest. —  Major  v.  Tardos,  14 
La.  Ann.  10;  Boyer  v.  Pack,  2  Den.  (N.  Y.) 
107. 

33.  Intprnational  Bank  v.  Bartalott,  11 
111.  App.  020.  But  see  Sears  v.  Leland,  145 
Mass.  277,  14  N.  E.  111. 

Second  payment. — The  grantee  of  premises 
subject  to  a  mortgage,  who,  after  the  mort- 
gage has  been  paid  unknown  to  him,  pays  it 
again  in  order  to  free  his  estate  from  the 
encumbrance,  can  recover  the  amount  paid 
from  the  mortgagee.  International  Bank  v. 
Bartalolt,  11  111.  App.  620. 

Where  a  purchaser  pays  a  part  of  the  price 
to  one  who  has  a  lien  on  the  goods  sold,  but 
Buch  jjayment  is  in  excess  of  the  lien,  he  may 
recover  such  excess  from  the  lienor.  Clark 
V.  SvlvcHlor,  (Me.  18H8)   13  Atl.  404. 

34.  llaiHlly  V.  Call,  30  Me.  9. 

35.  ]\:\n(]]y  v.  Call,  30  Mn.  9. 

36.  I'.iill  iiiiore,  etc.,  R.  Co.  r.  Faunco,  6 
(Jill  (Md.)  (18,  40  Am.  Dec.  055;  Ransom  i; 
Mastcn,  4  N.  Y.  Suppl.  781. 

[VIII,  D,  2,  c.  (II)] 


37.  Louisiana  Bank  v.  Ballard,  7  How. 
(Miss.)  371;  Crofton  v.  Cincinnati  Bd.  of 
Education,  5  Ohio  Dec.  (Reprint)  348,  7  Am. 
L.  Rec.  768;  Clack  v.  Taylor  County,  3  Tex. 
App.  Civ.  Cas.  §  201.  See  also  Haralson 
County  V.  Golden,  104  Ga.  19,  30  S.  E.  380. 

38.  Pensacola,  etc.,  R.  Co.  v.  Braxton,  34 
Fla.  471,  16  So.  317. 

39.  Alabama. —  Merrill  v.  Brantley,  133 
Ala.  537,  31  So.  847;  Rutherford  v.  Mclvor, 
21  Ala.  750. 

Connecticut. —  Stanley  Rule,  etc.,  Co.  v. 
Bailey,  45  Conn.  464. 

Indiana. —  Brown  v.  College  Corner,  etc.. 
Gravel  Road  Co.,  56  Ind.  110. 

Kentucky. —  German  Security  Bank  v. 
Columbia  Finance,  etc.,  Co.,  85  S.  W.  761, 
27  Ky.  L.  Rep.  581. 

Maryland. — ■  Baltimore,  etc.,  R.  Co.  v. 
Faunce,  6  Gill  68,  46  Am.  Dec.  655. 

Massachusetts. — -Appleton  Bank  v.  Mc- 
Gilvray,  4  Gray  518,  64  Am.  Dec.  92.  Gom- 
qmre  Alton  v.  Webster  First  Nat.  Bank,  157 
Mass.  341,  32  N.  E.  228,  34  Am.  St.  Rep. 
285,  18  L.  R.  A.  144. 

Michigan. —  Pingree  v.  Mutual  Gas  Co., 
107  Mich.  156,  65  N.  W.  6:  Walker  v. 
Conant,  65  Mich.  194,  31  N.  W.  780.  But 
see  Wheeler  r.  Hatheway,  58  Mich.  77,  24 
N.  W.  780  (holding  that  money  voluntarily 
paid  in  the  reasonable  belief  that  it  is  due, 
and  after  investigation  or  the  opportunity 
therefor,  and  without  fraud  on  the  part  of 
the  recipient,  cannot  be  recovered  back  as 
paid  imder  a  misapprehension)  ;  McArthur 
r.  Luce,  43  Mich.  435,  5  N.  W.  451,  38  Am. 
Rc]).  204  (holding  tiiat  one  who,  after  in- 
vestigation, pays  a  claim  made  in  good  faith, 
but  Avliich  he  afterward  finds  to  be  incorrect, 
cannot  recover  the  money  on  the  ground 
that,  it  was  jiaid  under  mistake  of  fact). 

Minsouri. —  Koont/.  p.  Central  Nat.  Bank, 
51  Mo.  275.  But  see  Union  Sav.  Assoc.  v. 
Keillor,  7  Mo.  App.  158. 
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intended  to  waive  all  inquiry  into  the  fact.^''  So  if  the  party  paying  has  the 
means  of  ascertaining  the  facts,  and  is  under  a  legal  duty  to  ascertain  them,  he 
cannot  recover  money  paid  in  ignorance  thereof." 

(ii)  Where  Payee  Prejudiced.  The  rules  just  stated  are  subject  to  the 
exception  that  when  the  payee  was  himself  mistaken  and  has  suffered  loss  in  con- 
sequence of  the  mutual  mistake,  the  payment  cannot  be  recovered  back  where  the 
mistake  arose  from  want  of  due  care  on  the  part  of  the  payer.^^ 

6.  Change  of  Status  After  Payment.  The  general  rule  is  that  a  payment, 
although  made  by  a  mistake  of  fact,  cannot  be  recovered  wliere  the  payee  has 
changed  his  position  to  his  prejudice  because  thereof  and  cannot  be  put  in  statu 
quo  by  the  payer.*^    For  instance,  if  money  is  paid  by  a  mistake  to  an  agent, 


Nebraska. —  Douglas  County  v.  Keller,  43 
Nebr.  635,  62  N.  W.  60. 

New  Yo7-k. — Hathaway  v.  Delaware  County, 
185  N.  Y.  368,  78  N.  E.  153,  113  Am.  St. 
Eep.  909 ;  Kingston  Bank  v.  Eltinge,  40 
N.  Y.  391,  100  Ain.  Dec.  516;  National  L. 
Ins.  Co.  V.  Jones,  1  Thomps.  &  C.  466  [af- 
firmed  in  59  N.  Y.  649].  Contra,  Campbell 
t>.  Vandervoort,  2  N.  Y.  City  Ct.  315. 

Oreaon.— Scott  v.  Ford,  45  Oreg.  531,  78 
Pae.  742,  80  Pac.  899,  68  L.  R.  A.  469. 

Pennsylvania. —  McKibben  V.  Doyle,  173 
Pa.  St.  579,  34  Atl.  455,  51  Am.  St.  Rep. 
785;  Girard  Trust  Co.  v.  Harrington,  23  Pa. 
Super.  Ct.  615. 

Tennessee. —  Neal  v.  Read,  7  Baxt.  333. 

Texas. —  Alston  v.  Richardson,  51  Tex.  1. 

Virginia.—  City  Nat.  Bank  v.  Peed,  ( 1899 ) 
32  S.  E.  34. 

United  States. —  Brown  v.  Tillinghast,  84 
Fed.  71. 

England. —  Townsend  v.  Crowdy,  8  C.  B. 
N.  S.  477,  7  Jur.  N.  S.  71,  29  L.  J.  C.  P. 
300,  2  L.  T.  Rep.  N.  S.  537,  98  E.  C.  L.  477 ; 
Bell  V.  Gardner,  1  Dowl.  P.  C.  N.  S.  683,  4 
M.  &  G.  11,  4  Scott  N.  R.  621,  43  E.  0.  L. 
16;  Kelly  v.  Solari,  6  Jur.  107,  11  L.  J. 
Exch.  10,  9  M.  &  W.  54.  See  also  Lucas  v. 
Worswick,  1  M.  &  Rob.  293.  Contra,  Davis 
-v.  Watson,  2  L.  J.  K.  B.  175,  2  N.  &  M.  109. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  280. 

But  see  Gooding  v.  Morgan,  37  Me.  419 ; 
Peterborough  v.  Lancaster,   14  N.  H.  382. 

Contra. —  West  v.  Houston,  4  Harr.  (Del.) 
170;  Brummitt  v.  McGuire,  107  N.  C.  351, 
12  S.  E.  191. 

Even  forgetfulness  of  the  fact  will  not 
preclude  an  action  if  it  was  real  and  honest. 
City  Nat.  Bank  v.  Peed,  (Va.  1899)  32  S.  E. 
34. 

40.  Illinois. — Frambers  V.  Risk,  2  111.  App. 
499. 

Maine. —  Ash  v.  McLellan,  101  Me.  17,  62 
Atl.  598. 

Oregon. —  Scott  v.  Ford,  45  Oreg.  531,  78 
Pac.  742,  80  Pac.  899,  68  L.  R.  A.  469. 

Tennessee. —  Neal  v.  Read,  7  Baxt.  333. 

England. —  Kelly  v.  Solari,  6  Jur.  107,  11 
L.  J.  Exch.  10,  9  M.  &  W.  54. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  280. 

41.  Simmons  v.  Looney,  41  W.  Va.  738, 
24  S.  E.  677.  See  also  Yoimg  v.  Lehman,  63 
Ala.  519;  Harner  v.  Price,  17  W.  Va.  523. 

42.  Kentucky. —  Gierman  Security  Bank  v. 
Columbia  Finance,  etc.,  Co.,  85  S.  W.  761, 
27  Ky.  L.  Rep.  581. 


Missouri. —  Lyle  v.  Shinnebarger,  17  Mo. 
App.  66. 

New  York. — Hathaway  v.  Delaware  County, 
185  N.  Y.  368,  78  N.  E.  153,  113  Am.  St. 
Rep.  909 ;  Lawrence  v.  American  Nat.  Bank, 
54  N.  Y.  432;  Duncan  v.  Berlin,  46  N.  Y. 
685,  11  Abb.  Pr.  N.  S.  116;  Kingston  Bank 
V.  Eltinge,  40  N.  Y.  391,  100  Am.  Dec.  516; 
Union  Nat.  Bank  v.  New  York  Sixth  Nat. 
Bank,  1  Lans.  13;  Ely  v.  Padden,  13  N.  Y. 
St.  53. 

North  Dakota. —  Fegan  v.  Great  Northern 
R.  Co.,  9  N.  D.  30,  81  N.  W.  39. 

England. — ^  See  Shand  v.  Grant,  15  C.  B. 
N.  S.  324,  9  L.  T.  Eep.  N.  S.  390,  109  E.  C. 
L.  324. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  280. 

Another  statement  of  rule. —  Money  paid 
by  mistake  cannot  be  recovered  back  when 
tlie  mistake  is  in  regard  to  a  matter  as  to 
which  the  party  receiving  the  money  was 
not  bound  to  inquire,  and  the  party  paying 
has  been  guilty  of  gross  negligence  in  con- 
sequence of  which  the  party  receiving  would 
sulfer  loss  if  compelled  to  return  the  money. 
Duncan  v.  Berlin,  5  Rob.  (N.  Y.)  457,  4  Abb. 
Pr.  N.  S.  34. 

43.  Alabama. — Yarborough  v.  Wise,  5  Ala. 
292. 

Louisiana. —  See  Pelletier  v.  State  Nat. 
Bank,  117  La.  335,  41  So.  640. 

Neia  Jersey. —  Behring  v.  Somerville,  63 
N.  J.  L.  568,  44  Atl.  641,  49  L.  R.  A.  578. 

North  Dakota. —  Fegan  v.  Great  Northern 
R.  Co.,  9  N.  D.  30,  81  N.  W.  39. 

Pennsylvania. —  Boas  v.  Updegrove,  5  Pa. 
St.  616,  47  Am.  Dec.  425;  Tybout  v.  Thomp- 
son, 2  Browne  27. 

Tennessee. —  Guild  v.  Baldridge,  2  Swan 
295. 

C7^a7i.— Riehey  v.  Clark,  11  Utah  467,  40 
Pac.  717. 

England.—  Shand  v.  Grant,  15  C.  B.  N.  S. 
324,  9  L.  T.  Rep.  N.  S.  390,  109  E.  C.  L.  324. 
But  see  Durrant  v.  Ecclesiastical  Com'rs  of 
England,  6  Q.  B.  D.  234,  45  J.  P.  270,  50 
L.  J.  Q.  B.  30,  44  L.  T.  Rep.  N.  S.  348,  29 
WTvly.  Eep.  443 ;  Continental  Caoutchouc, 
etc.,  Co.  V.  Kleinwort,  9  Com.  Cas.  240,  90 
L.  T.  Rep.  N.  S.  474,  20  T.  L.  R.  403,  52 
Wkly.  Eep.  489;  Standish  v.  Eoss,  3  E.xeh. 
527,  19  L.  J.  Exch.  185. 

See  39  Cent.  Dig.  tit.  "  Payment,"  §  281. 

Compare  Walker  v.  Conant,  69  Mich.  321, 
37  N.  W.  292,  13  Am.  St.  Eep.  391.  But  see 
Phetteplace  v.  Bueklin,  18  E.  I.  297,  27  Atl. 

[VIII,  D,  2,  e] 


1322    [30  Cyc] 


PA  TMENT 


stake-holder,  or  other  person  acting  merely  in  a  representative  capacity,  it  cannot 
be  recovered  back  if  he  has  settled  his  accounts  or  paid  it  over  before  notice  and 
the  loss  would  fall  on  him  individually.^  But  in  other  cases  where  rnoriey  is 
received  under  a  mistake  of  fact,  it  is  no  defense  that  it  has  been  paid  over  to 
anotiier  unless  the  person  who  received  tlie  money  was  a  mere  agent  or  representa- 
tive of  that  other  person/' 

E.  Payments  Upon  Consideration  Which  Has  Failed.  When  the  con- 
sideration of  a  contract  has  wholly  failed,  amounts  paid  thereon  may  be  recovered 
back.'"'  For  instance,  where  there  has  been  a  failure  to  perform  on  belialf  of  the 
other  party,  payments  to  him  may  be  recovered  back."  But  money  paid  in  part 
fullihnent  of  a  valid  agreement  cannot  be  recovered  back  unless  such  agreement 
has  been  rescinded  by  mutual  consent  or  plaintiff  has  a  right  to  rescind  it  from 
the  failure  of  defendant  to  perform  on  his  part.^^  Money  paid  under  a  void 
contract  may  be  recovered  back  as  being  without  consideration.^* 

F.  Payments  Upon  Illegral  Contracts.  Money  paid  on  an  illegal  contract 
cannot  be  recovered  back  where  the  parties  are  in  jpari  delictoP 


211  (holding  that  it  is  not  enough  to  relieve 
defendant  from  liability  that  he  has  paid 
the  money  to  others,  even  though  such  pay- 
ment was  made  before  a  repayment  was  de- 
manded, but  it  must  also  be  shown  that,  be- 
cause of  the  conduct  of  the  payer  or  payee, 
a  recovery  would  be  inequitable)  ;  Rose  v. 
Shore,  1  Call  (Va.)  540. 

Contra. —  Kingston  Bank  v.  Eltinge,  40 
N.  Y.  391,  100  Am.  Dec.  516. 

Payment  by  administrator  to  administra- 
tor.—  Money  paid  by  mistake,  by  the  admin- 
istrator of  an  estate^  to  the  administrator  of 
another  estate,  may  be  recoverd  back,  pro- 
vided it  is  duly  demanded  before  paid  out  by 
the  administrator  in  the  distribution  of  the 
assets  of  the  estate.  Wilson  v.  Sergeant,  12 
Ala.  778. 

44.  Yarborough  v.  Wise,  5  Ala.  292 ;  Hol- 
land V.  Russell,  4  B.  &  S.  14,  32  L.  J.  Q.  B. 
297,  8  L.  T.  Rep.  N.  S.  468,  11  Wkly.  Rep. 
757,  116  E  C.  L.  14;  Shand  v.  Grant,  15 
C.  B.  N.  S.  324,  9  L.  T.  Rep.  N.  S.  390,  109 
E.  C.  L.  324 ;  Continental  Caoutchouc,  etc., 
Co.  V.  Kleinwort,  9  Com.  Cas.  240,  90  L.  T. 
Rep.  N.  S.  474,  20  T.  L.  R.  403,  52  Wkly. 
Rep.  489;  Greenway  v.  Hurd,  4  T.  R.  553. 
But  see  Newall  v.  Tomlinson,  L.  R.  6  C.  P. 
405,  25  L.  T.  Rep.  N.  S.  382;  Gomery  v. 
Bond,  3  M.  &  S.  378;  Cox  v.  Prentice,  3 
M.  &  S.  344,  16  Rev.  Rep.  288.  Compare 
Rheel  v.  Hicks,  25  N.  Y.  289.  Contra, 
Koontz  V.  Central  Nat.  Bank,  51  Mo.  275; 
Canal  Bank  v.  Albany  Bank,  1  Hill  (N.  Y.) 
287. 

45.  Moors  v.  Bird,  190  Mass.  400,  77  N.  B. 
643. 

46.  See  Money  Received,  27  Cyc.  857. 
See  also  Commkkcial  Paper,  7  Cyc.  1039. 

47.  Kerrigan  v.  Kelly,  17  Mo.  275;  Trenton 
Public  School  V.  Bennett,  27  N.  J.  L.  513,  72 
Am.  Dec.  373,  destruction  of  building  by 
fire. 

Waiver. —  Payments  voluntarily  made  by 
defendant  on  tlio  contract  price  after  Hceing 
the  work  as  it  ])ro/^rcHso(l,  and  after  full 
opportiinity  for  conHuHalion  with  his  arclii- 
teet,  cannot  bo  recovcrcil  by  way  of  counter- 
claim on  the  ground  Hint  tlio  work  was  not 
in  accordance  with  the  plans  and  speciflca- 
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tions.  Lehan  v.  Kiley,  54  S.  W.  727,  21  Ky. 
L.  Rep.  1186. 

48.  Appleton  v.  Chase,  19  Me.  74;  Sargent 
V.  Adams,  3  Gray  (Mass.)  72,  63  Am.  Dec. 
718;  Thomas  v.  MeCue,  19  Wash.  287,  53 
Pac.  161;  Distler  v.  Dabney,  7  Wash.  431, 
35  Pac.  138,  1119.  See  also  Lemans  v.  Wiley, 
92  Ind.  436;  Martin  v.  McCormick,  4  Sandf. 
(N.  Y. )  366  [^reversed  on  other  grounds  in 
8  N.  Y.  331,  Seld.  117]  ;  Kelsey  v.  U.  S.,  1 
Ct.  CI.  374.  Compare  Archer  v.  Eckerson,  10 
N.  Y.  App.  Div.  598,  42  N.  Y.  Suppl.  137. 

A  party  who  has  made  default  on  his  con- 
tract cannot  recover  part  payments  made  by 
him.  Chemical  Nat.  Bank  v.  World's  Colum- 
bian Exposition,  170  111.  82,  48  N.  E.  331 
laffirming  67  111.  App.  169];  Wright  v. 
Smith,  13  N.  Y.  App.  Div.  536,  43  N.  Y. 
Suppl.  728. 

Rescission  in  part. —  A  party  cannot  claim 
a  contract  valid  for  the  purpose  of  retaining 
the  consideration  received  and  still  maintain 
that  the  agreement  is  void  for  the  purpose 
of  recovering  back  money  paid  thereunder, 
the  theory  being  that  the  contract  must  be 
rescinded  in  tofo  or  not  at  all.  Hogan  v. 
Weyer,  5  Hill  (N.  Y.)  389. 

49.  Gist  V.  Smith,  78  Ky.  367;  Holms  v. 
Johnston,  12  Heisk.  (Tenn.)  155.  See  also 
King  V.  Mahaska  County,  75  Iowa  329,  39 
N.  W.  636,  holding  that  payments  by  a 
county  on  a  void  contract  may  be  set  up  as 
a  counter-claim  in  an  action  to  recover  a 
balance  on  valid  and  invalid  contracts  grow- 
ing out  of  the  same  transaction.  Compare 
Speise  V.  McCoy,  6  Watts  &  S.  (Pa.)  485,  40 
Am.  Dee.  579. 

So  where  money  has  been  paid  on  an 
executory  agreement  invalid  merely  by  rea- 
son of  the  legal  incapacity  of  the  party 
thereto,  otherwise  capable  of  contracting,  to 
enter  into  that  particular  agreement,  or  for 
Avant  of  a  compliance  with  some  formal  re- 
quireiiiont  of  the  law,  as  that  the  contract 
shall  be  in  writing  or  the  like,  the  money 
HO  ]iaid  may  bo  recovered  back  while  the 
ngreciiicnt  remains  oxecutorv.  Northwestern 
Union  Packet  Co.  V.  Shaw,' 37  Wis.  055,  19 
Am.  Rep.  781. 

50.  Seo  CoNTBACTB,  9  cyc.  646  et  aeq. 
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G.  Actions —  i.  In  General.  An  action  to  recover  back  money  paid  is  one 
at  law,  and  equity  ordinarily  has  no  jurisdiction.^^  Generally,  the  action  being 
based  npon  a  quasi-contract,  the  form  of  action  is  for  money  had  and  received.^* 
Where  a  recovery  is  permissible,  it  may  be  by  way  of  counter-claim  or  set-oS  as 
well  as  by  a  direct  action.^^  Any  fact  entitling  defendant  to  retain  the  money  on 
either  legal  or  equitable  grounds  is  a  defense.^^ 

2.  Conditions  Precedent.  The  safer  method  of  procedure  is  for  the  payer  to 
notify  the  payee  of  the  alleged  mistake  and  demand  a  return  of  the  money  before 
bringing  suit.^®  There  is  a  considerable  conflict,  however,  as  to  the  necessity  of  a 
demand  as  a  condition  precedent  to  an  action  to  recover  back  payments,'^'  although 
ordinarily  at  least  notice  of  the  mistake  must  be  given  to  tlie  payee,  where  not 
known  to  him,  before  bringing  suit.®^  Generally  the  payee  must  be  put  in  statu 
quo  before  the  action  is  brought.^^  Notice  to  an  agent  not  to  pay  over  the  money 
to  his  principal  is  not  necessary  where  the  payment  is  compulsory,  and  is  not  made 
expressly  for  the  use  of  the  principal.^ 

3.  Parties."  Ordinarily  the  action  must  be  brought  by  the  person  actually 
entitled  to  the  money  paid,^^  and  against  the  party  actually  receiving  the  pay- 
ment.*^   The  rules  applicable  in  civil  actions  in  general  as  to  the  joinder  of 


51.  Form  of  action  see  Money  Paid,  27 
Cyc.  832;  Money  Eeceived,  27  Cyc.  847. 

When  cause  of  action  accrues  to  recover 
money  paid  by  mistake  see  Limitations  of 
Actions,  25  Cyc.  1112. 

Joinder  of  causes  of  action  see  Joindeb 
AND  Splitting  of  Actions,  23  Cyc.  408  note 
89. 

Jurisdiction  of  federal  court  of  claims  see 

Coubts,  11  Cyc.  966. 

Election  between  remedies  see  Election 
OF  Eemedies,  15  Cyc.  253  et  seq. 

52.  See  Eqihty,  16  Cyc.  45. 

53.  See  Money  Received,  27  Cyc.  847. 

54.  Charles  v.  U.  S.,  19  Ct.  CI.  316;  Brown 
V.  District  of  Columbia,  17  Ct.  CI.  402. 

55.  See  Money  Received,  27  Cyc.  874. 
Payment  by  master  by  mistake  as  defense 

to  action  by  one  employee  against  another. — 
A  station  agent  of  a  railroad  company  em- 
ployed an  assistant,  stating  to  him  that  the 
company  would  only  pay  twenty-five  dollars 
per  month.  He  afterward  forged  a  telegram' 
purporting  to  be  from  the  proper  official, 
stating  that  such  assistant  would  draw  from 
the  pay  car  forty  dollars  per  month  and  pay 
fifteen  dollars  to  such  station  agent;  and,  by 
means  of  such  telegram,  procured  from  the 
assistant  fifteen  dollars  per  month.  It  was 
held,  in  an  action  by  the  assistant  against 
the  station  agent  to  recover  the  money  so 
paid  him,  that  defendant  could  not  set  up 
the  superior  title  of  the  railroad  company. 
Chamberlain  v.  Lilley,  1  Pa.  Super.  Ct.  293. 

56.  See  Johnson  v.  Saum,  123  Iowa  145,  98 
N.  W.  599. 

57.  See  Money  Received,  27  Cyc.  871-874. 
See  also  Stotsenburg  v.  Fordice,  142  Ind. 
490,  41  N.  E.  313,  810,  holding  that,  in  an 
action  on  a  note,  defendant  can  set  off  ex- 
cessive interest  paid  thereon  by  mistake  with- 
out having  made  demand  for  repayment. 

58.  Gillett  V.  Brewster,  62  Vt.  312,  20  Atl. 
105;  Bishop  v.  Brown,  51  Vt.  330;  U.  S.  v. 
Union  Nat.  Bank,  28  Fed.  Cas.  No.  16,597, 
10  Ben.  408.  But  see  Appleton  Bank  v.  Mc- 
Gilvray,  4  Gray  (Mass.)  518,  64  Am,  Dec. 


92;  Utica  Bank  v.  Van  Gieson,  18  Johns. 
(N.  Y.)  485. 
Where  failure  to  give  notice  is  prejudicial. 

—  If  the  person  to  whom  money  is  paid  by 
mistake  sustains  damage  in  the  loss  of  his 
remedy  over  against  another  person,  through 
the  negligence  of  the  person  to  whom  he  is 
liable  in  failing  to  give  notice  of  the  dis- 
covery of  the  mistake,  he  is  thereby  dis- 
charged from  liability.  U.  S.  v.  Union  Nat. 
Bank,  28  Fed.  Cas.  No.  16,597,  10  Ben.  408. 

59.  Ash  V.  McLellan,  101  Me.  17,  62  Atl. 
598;  Teeter  v.  Veitch,  (N.  J.  Ch.  1905)  61 
Atl.  14. 

Where  money  has  been  paid  on  a  check 

by  mistake  the  check  must  be  tendered  be- 
fore bringing  suit  to  recover  the  money  paid. 
Northampton  Nat.  Bank  v.  Smith,  169  Mass. 
281,  47  N.  E.  1009,  61  Am.  St.  Rep.  283. 

But  if  the  thing  received  is  of  no  value, 
such  as  a  check  which  is  of  no  validity 
against  any  one,  the  payer  is  not  bound  to 
return  it  before  suing.  Martin  v.  Home 
Bank,  160  N.  Y.  190,  54  N.  E.  717  [affirming 
30  N.  Y.  App.  Div.  498,  52  N.  Y.  Suppl.  464]. 

60.  Ripley  v.  Gelston,  9  Johns.  (N.  Y.) 
201,  6  Am.  Dec.  271,  holding  that  where  a 
collector  has  wrongfully  demanded  tonnage 
duty  or  light  money,  and  it  has  been  com- 
pulsorily  paid,  or  in  order  to  obtain  a  clear- 
ance which  was  refused  till  payment  was 
made,  the  money  may  be  recovered  back, 
without  showing  notice  to  the  collector  not 
to  pay  over  the  money  to  the  United  States. 

61.  See,  generally.  Money  Received,  27 
Cyc.  876;  Parties. 

62.  Stevens  v.  Fitch,  11  Mete.  (Mass.) 
248  (holding  that  the  real  defendant  in  an 
action,  who  pays  a  judgment  recovered 
against  the  nominal  defendant,  which  is 
afterward  vacated,  may  maintain  an  action 
in  his  own  name  to  recover  back  the  amount 
of  such  judgment)  ;  American  Trotting  As- 
soc. V.  Ileynolds,  141  Mich.  340,  104  N.  W. 
578;  Kingston  Bank  v.  Eltinge,  66  N.  Y. 
625  [affirming  5  Hun  653]. 

63.  Balls  V.  Haines,  3  Ind.  461  (holding 
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parties  as  plaintifEs,^  or  defendants,®^  are  applicable  where  the  question  arises  in 
connection  with  the  pleading  of  payment  or  non-payment. 

4.  Pleading.  Where  a  payment  is  sought  to  be  recovered  back,  the  payer's 
pleading  must  state  the  facts  showing  a  right  to  recover,*"'  and  not  mere  conclu- 
sions of  law."  It  must  also  be  unambiguous  and  certain.^  Overpayments  may 
be  recovered  in  an  action  brought  by  the  payee  but  they  must  be  specified  and 
pleaded  as  a  set-off  or  a  counter-claim  and  with  like  particularity.*^  Separate 
instalments  of  payments  sought  to  be  recovered  do  not  constitute  separate  causes 
of  action.™  If  the  complaint  is  for  money  paid  by  mutual  mistake,  an  allegation 
in  the  answer  that  the  payment  was  not  made  under  duress  and  was  voluntary  is 


that  where  money  was  paid  to  attorneys  of 
record,  and  the  nominal  party  of  record  who 
had  no  knowledge  of  the  suit  never  received 
the  payment,  and  the  judgment  was  re- 
versed, that  an  action  could  not  be  brought 
against  such  nominal  party)  ;  Briggs  v. 
Lewiston,  29  Me.  472.  Com.'pare  Voiers  v. 
Stout,  4  Bush  (Ky.)  572. 

64.  See,  generally,  Parties.  See  also 
Fischer  v.  Burns,  30  N.  Y.  Suppl.  437;  Tay- 
lor V.  Gould,  57  Pa.  St.  152,  holding  that 
wliere,  by  the  refusal  of  R  to  fulfil  a  promise 
made  to  S  and  G,  to  enter  satisfaction  of  a 
judgment  against  them,  the  money  was  made 
on  G's  property  alone,  G  could  recover,  in  an 
action  by  himself,  alone,  for  money  paid. 

65.  See,  generally.  Parties.  See  also  New 
York  L.  Ins.  Co.  ■u." Chittenden,  134  Iowa  613, 
112  N.  W.  96,  11  L.  R.  A.  N.  S.  233;  Flor- 
ence Sewing  Maeh.  Co.  v.  Grover,  etc..  Sewing 
Mach.  Co.,  110  Mass.  70,  14  Am.  Rep.  579; 
Neil  V.  Cheves,  1  Bailey  (S.  C.)  537  (hold- 
ing that  part  payment  having  been  made  to 
one  of  two  joint  contractors  on  a  joint  con- 
tract which  they  afterward  rescind,  it  ren- 
ders them  both  liable  in  an  action  for  money 
had  and  received)  ;  Vermont  State  Bank  v. 
Stoddard,  1  D.  Chipm.  (Vt.)  157  (holding 
that  if  a  note  signed  by  one  as  a  principal 
and  two  others  as  sureties  be  given  up  by 
the  payee  to  the  principal  by  mistake,  while 
there  is  a  balance  due  on  it,  an  action  for 
money  had  and  received  will  lie  in  favor  of 
the  payee  against  the  principal  alone  for 
the  balance ) . 

66.  Alabama. —  O'Brien  v.  Anniston  Pipe- 
Works,  93  Ala.  582,  '9  So.  415. 

Georgia. —  Camp  v.  Phillips,  49  Ga.  455, 
mistake. 

Indiana. —  Darling  v.  Hines,  5  Ind.  App. 
319,  32  N.  E.  109,  duress. 

.l/i.v.sojoi.— Sfe  Williams  v.  Carroll  County, 
167  Mo.  9,  06  S.  W.  955;  E.  E.  Soutlier  Iron 
Co.  V.  Laclode  Power  Co.,  109  Mo.  App.  353, 
84  S.  W.  450. 

'Nchraalc.n. —  TTorton  v.  Hayden,  74  Nebr. 
339,  104  N.  W.  757. 

Kcvarhi. —  Adams  r.  Smith,  19  Nov.  259, 
9  Pac.  337,  10  Pac.  353. 

Ifnii)  York. —  Burnlioll  v.  Culgin,  4  N.  Y. 
Suppl.  131. 

Sfc  39  Cent.  Big.  lit.  "  Payment,"  §  294. 

Where  a  mistake  is  alleged  tlicro  need  bo 
no  ;i I l('/.'a)  ioiiH  of  iicliiiil  frnnd  luid  I  IimI.  tlio 
pjiviiicnt  wiiH  induced  iliercby.  VVilliiuiin  i\ 
<'iu  r!.]l  County,  107  Mo.  9,"  66  S.  W.  955. 
^\'ll<!l•(!  iiliiinliir  Kiu!H  to  recover  money  paid 
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by  him  to  defendant  on  the  ground  that  it 
was  paid  under  a  material  mistake  of  fact, 
induced  by  the  representations  of  defendant, 
and  does  not  distinctly  allege  the  non-exist- 
ence of  the  supposed  fact  on  which  he  relied, 
his  petition  sets  forth  no  cause  of  action  and 
is  demurrable.  Charleston,  etc.,  R.  Co.  v. 
Augusta  Stockvard  Co.,  115  Ga.  70,  41  S.  E. 
598. 

Allegations  not  corresponding  with  facts. — 

Alleging  that  payment  was  made  under  an 
urgent  necessity  and  to  prevent  an  immediate 
seizure  of  person  and  property  is  insufficient 
where  it  appears  from  the  facts  that  the 
pavment  was  a  voluntary  one.  Williams  v. 
Stewart,  115  Ga.  864,  42  S.  E.  256. 

An  averment  that  the  money  sought  to  be 
recovered  back  was  paid  for  the  purpose  of 
avoiding  a  penalty  and  forfeiture,  and  for 
the  purpose  of  saving  the  party  from  arrest, 
does  not  show  sufficiently  that  it  was  not 
paid  voluntarily.  Brazil  f.  Kress,  55  Ind. 
14. 

67.  Lewis  v.  San  Francisco,  2  Cal.  App. 
112,  82  Pac.  1106;  Kraemer  v.  Deustermann, 
37  Minn.  469,  35  N.  W.  276;  Commercial 
Bank  v.  Rochester,  41  Barb.  (N.  Y.)  341 
{.affirmed  in  41  N.  Y.  619  note].  Compare 
Money  Received,  27  Cyc.  877. 

General  averments  that  the  pa5anent  was 
compulsory  without  alleging  the  facts  con- 
stituting duress  are  insufficient.  Rand  v. 
Hennepin  County,  50  Minn.  391,  52  N.  W. 
901. 

But  it  has  been  held  that  a  count  for 
money  had  nnd  received,  with  a  bill  of  par- 
ticulars, claiming  cash  paid  "  by  mistake, 
and  xmder  a  misapprehension  of  facts  at  tlie 
time  of  the  conveyance,"  etc.,  is,  in  the  ab- 
sence of  a  motion  for  further  particulars, 
sufficient  on  denuirrer.  Hoist  v.  Stewart, 
101  Mass.  516,  37  N.  E.  755,  42  Am.  St.  Rep. 
442. 

68.  See  Applegarth  v.  Dean,  68  Cal.  491, 
13  Pac.  587. 

69.  Bracken  v.  Dillon,  64  Ga.  243,  37  Am. 
Rop.  70;  JolIilTe  r.  Collins,  21  Mo.  338. 

A  plea  of  set-off  for  money  paid  by  de- 
fendant to  plaintill'  on  a  note,  not  knowing 
it  to  bo  without  considoral ion,  is  fatally  de- 
fective if  it  does  not  specify  how  the  note 
WHS  without  eonsideriil ion  or  why  he  was 
ignoviiiit  tliereof.  Tillman  r.  Morton,  65  Ga. 
3H(;. 

70.  lliggins  r.  Polton,  4  Ohio  Dec.  (TJe- 
print)  521,  2  Clev.  L.  Pep.  306.  See,  gener- 
ally, Joinder  and  Sri-rrriNa  of  Actions. 
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frivolous.''^  The  general  rnles  of  pleading  as  to  tlie  evidence  admissible  under 
the  pleadings,''^  and  the  effect  of  a  variance  between  the  pleadings  and  proof/^ 
are  applicable. 

5.  Evidence.'''*  The  burden  of  proving  the  right  to  recover  back  payments  is 
ordinarily  on  plaintiff.''^  But  in  a  suit  to  recover  a  payment  made  under  a  con- 
tract induced  by  the  false  representations  of  defendant,  the  burden  is  on  defend- 
ant to  show  that  thereafter  plaintiff,  with  full  knowledge  of  the  facts,  ratified  the 
contract.''^  And  if  circumstances  exist  which  make  such  recovery  inequitable, 
the  burden  of  proving  that  fact  rests  upon  the  party  resisting  the  payment."  The 
general  rules  relating  to  the  admissibility,™  aud  the  sufficiency,''^  of  evidence  in 
civil  actions  in  general,  are  applicable. 

6.  Trial.^"  Whether  a  payment  was  voluntary  or  involuntary  is  generally  a 
question  for  the  jury.^^    The  necessity  and  propriety  of  instructions  are  governed 


71.  Jaeger  v.  New  York,  39  Misc.  (N.  Y.) 
543,  80  N.  Y.  Suppl.-  356. 

72.  See,  generally,  Pleading.  See  also 
Beier  v.  Spaulding,  92  Hun  (N.  Y.)  388,  36 
N.  Y.  1056;  New  York  v.  Erben,  10  Bosw. 
(N.  Y.)  189. 

73.  See,  generally.  Pleading.  See  also 
National  Cereal  Co.  Alexander,  75  Kan. 
537,  89  Pac.  923;  Walbridge  v.  Ocean  Nat. 
Bank,  59  N.  Y.  642  (holding  that  where  the 
mistake  which  the  evidence  tended  to  es- 
tablish was  equally  one  of  fact  as  that  al- 
leged in  the  complaint,  the  variance  was  not 
material)  ;  Foster  y.  Central  Nat.  Bank,  93 
N.  Y.  Suppl.  603  (holding  that  where  a  com- 
plaint was  for  recovery  of  payments  made 
under  duress,  but  the  proof  offered  and  the 
judgment  finally  asked  was  for  moneys  paid 
under  a  judicial  sale,  no  recovery  could  be 
had). 

74.  See,  generally,  Money  Eecetved,  27 
Cyc.  882,  883;  Evidence. 

"75.  CaHforwio.— Kohler  v.  Wells,  26  Cal. 
606. 

loica. —  Gibbs  v.  Farmers',  etc..  State 
Bank,  123  Iowa  736,  99  N.  W.  703. 

Louisiana. —  Urquhart  v.  Gove,  4  Eob.  207. 

New  York.—  Briggs  v.  Boyd,  56  N.  Y.  289 ; 
Buck  V.  Houghtaling,  110  N.  Y.  App.  Div. 
52,  96  N.  Y.  Suppl.  1034;  Wyman  i;.  Farns- 
worth,  3  Barb.  369,  burden  of  proving  that 
mistake  existed  at  actual  time  of  payment. 
See  also  Wisner  v.  Consolidated  Fruit  Jar 
Co.,  25  N.  Y.  App.  Div.  362,  49  N.  Y.  Suppl. 
500. 

United  States. —  Barnard  v.  District  of 
Columbia,  20  Ct.  CI.  257. 

See  39  Cent.  Dig.  tit.  "Payment,"  §  295. 
See  also  Evidence,  16  Cyc.  926  et  seq.; 
Money  Eeceived,  27  Cyc.  882. 

76.  Schoellhamer  v.  Eometsch,  26  Oreg. 
394,  38  Pac.  344. 

77.  Hathaway  v.  Delaware  County,  185 
N.  Y.  368,  78  N.  E.  153,  113  Am.  St.  Eep. 
909. 

78.  See  Evidence,  16  Cyc.  821  et  seq. 

Evidence  held  admissible  see  Logan  v.  Sum- 
ter, 28  Ga.  242,  73  Am.  Dec.  755;  Townsend 
Bank  v.  Whitney,  3  Allen  (Mass.)  454; 
Stowell  V.  Ames,  148  Mich.  439,  111  N.  W. 
1070;  Eichardson  v.  Gilson,  55  N.  H.  623; 
Eauch  V.  Scholl,  68  Pa.  St.  234.  In  an  action 
to  recover  back  money  paid  by  plaintiff  to 


obtain  the  release  of  property  detained  on  an 
unfounded  claim  of  a  lien  thereon,  evidence 
of  facts  showing  the  importance  to  him  of 
speedily  obtaining  possession  of  the  property 
is  admissible,  as  tending  to  show  his  pay- 
ment to  be  not  voluntary,  but  compulsory. 
Fargusson  v.  Winslow,  34  Minn.  384,  25 
N.  W.  942.  In  an  action  to  recover  money 
alleged  to  have  been  paid  under  duress,  on  a 
liability  arising  under  a  contract  in  writing, 
it  is  no  ground  of  objection  to  the  admission 
of  the  contract  in  evidence  that,  upon  its 
face,  it  is  unconscionable  and  oppressive  and 
ought  not  to  be  enforced.  Dykes  v.  Wyman, 
67  Mich.  236,  34  N.  W.  561. 

Evidence  held  inadmissible  see  McEae  Oil, 
etc.,  Co.  V.  Stone,  119  Ga.  516,  46  S.  E.  668; 
Sharpless  Co.  v.  Day,  (Iowa  1902)  90  N.  W. 
814;  Gilliam  v.  Alford,  69  Tex.  267,  6  S.  W. 
757. 

79.  See  Evidence,  17  Cyc.  753  et  seq. 
Where  the  petition  alleges  two  grounds 

for  the  recovery  of  a  payment,  a  recovery  is 
proper,  although  the  evidence  is  sufficient 
only  as  to  one  ground.  Eobinson  v.  Betts,  85 
Mo.  App.  519. 

Sufficiency  of  evidence  as  to  fact  of  over- 
payment see  Gibbs  v.  Farmers',  etc..  State 
Bank,  123  Iowa  736,  99  N.  W.  703;  Newland 
V.  Buncombe  Turnpike  Co.,  26  N.  C.  372; 
Willis  V.  Wilbur,  Eiley  (S.  C.)  243;  San- 
born V.  Babcock,  33  Wis.  400. 

Sufficiency  of  evidence  as  to  mistake  see 
Martin  v.  Wells,  3  Ariz.  57,  20  Pac.  673; 
Whiting  V.  Eochester  City  Bank,  77  N.  Y. 
363  (payment  by  bank  of  note  sent  for  col- 
lection) ;  DieckerhofT  v.  Alder,  39  N.  Y. 
Suppl.  599  [affirmed  in  158  N.  Y.  689,  53 
N.  E.  1124]  ;  Neitzey  v.  District  of  Columbia, 
17  Ct.  CI.  111. 

Sufficiency  of  evidence  to  show  duress  see 
Flinn  v.  Mechanics'  Bldg.  Assoc.,  93  Mo. 
App.  444,  67  S.  W.  729. 

Sufficiency  of  evidence  to  show  agreement 
to  repay  see  Eodgers  v.  Wittenmyer,  88  Cal. 
553,  26  Pac.  369. 

80.  See,  generally,  Trial. 

81.  Tuscaloosa  County  v.  Foster,  132  Ala. 
392,  31  So.  587  (holding  that  the  question 
whether  representations  were  an  expression 
of  opinion  or  fraudulent  statement  of  facts 
is  for  the  jury)  ;  Ewing  v.  Peck,  26  Ala. 
413.    But  see  Cazenove  v.  Cutler,  4  Mete. 
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by  the  general  rules  applicable  in  civil  actions  in  general,*^  such  as  that  they  must 
clearly  state  the  law  of  the  case,^^  and  that  tliey  must  not  be  misleading.*^ 


Payment  into  court.  In  practice,  the  act  of  a  defendant  in  depositing  the 
amount  which  he  admits  to  be  due,  witli  tlie  proper  officer  of  the  court,  for  the 
benefit  of  the  plaintiff  and  in  answer  to  his  claim.'  (See,  generally,  DEPOsiTAiuiis ; 
Deposits  in  Coukt  ;  Tender.) 

P.  C.  An  abbreviation  for  "  Pleas  of  the  Crown  "  ;  sometimes  also  for  "  Privy 
Council,"  "  Parliamentary  Cases,"  "  Patent  Cases,"  "  Practice  Cases,"  "  Penal 
Code,"  or  "Political  Code."^ 

PD,    An  abbreviation  for  Paid,^  q.  v. 

Peace.  The  tranquillity  enjoyed  by  the  citizens  of  a  municipality  or  commu- 
nity where  good  order  reigns  among  its  members.^  In  its  legal  signification,  quiet, 
orderly  behavior  of  individuals  to  one  another  and  toward  the  government.' 
(Peace :  Bill  of,  see  Equity  ;  Injunction  ;  Quieting  Titi-e.  Breach  of,  see 
Breach  of  the  Peace.  Conclusion  Against  the  Peace,  etc.,  see  Indictments  and 
Informations.  Homicide  Committed  in  Preserving,  see  Homicide.  Justices  of, 
see  Justices  OP  THE  Peace.  Officer,  see  Peace  Officer;  Sheriffs  and  Con- 
stables.   Treaties  of,  see  War.) 

Peaceable.   Tranquil ;  quiet ;  not  quarrelsome.*   (Peaceable  :  Assembly,  see 


(Mass.)  246,  holding  that  reasonableness  of 
mortgagee's  charges  was  a  question  of  law 
for  the  court. 

Duress. —  Pemberton  v.  Williams,  87  111. 
15 ;  Cribbs  V.  Sowle,  87  Mich.  340,  49  N.  W. 
587,  24  Am.  St.  Eep.  166. 

82.  See  Trial. 

83.  See  Dieekerhoff  v.  Alder,  12  Misc. 
(N.  Y.)  445,  33  N.  Y.  Suppl.  698;  Johnson 
V.  Gate,  77  Vt.  218,  59  Atl.  830,  holding  that 
it  was  not  error  for  the  court  to  refuse  to 
charge  that  a  receipt  was  an  "  important 
piece  of  evidence,"  and  that  the  jury  might 
consider  it  to  impeach  defendant,  and  as 
tending  to  affirmatively  show  that  the  facta 
were  as  claimed  by  plaintiff. 

Fraud. —  In  an  action  to  recover  money 
paid  to  defendant  through  the  latter's  fraud, 
it  is  the  court's  duty,  in  leaving  the  ques- 
tion of  fraud  to  the  jury,  to  explain  to  them 
what  they  can  consider  in  determining  it, 
and  what  will  constitute  such  fraud  as  will 
authorize  the  relief.  Klein  v.  Bayer,  81 
Mich.  233,  45  N.  W.  991. 

84.  Stewart  v.  Kindel,  15  Colo.  539,  25 
Pac.  990;  Gwinn  v.  Crawford,  42  Iowa  63; 
Schultz  V.  Culbertson,  46  Wis.  313,  1  N.  W. 
19. 

1.  Black  L.  Diet. 

In  effect  it  is  an  admission  of  an  indebted- 
ness to  the  extent  of  the  payment;  a  satis- 
faction of  the  debt  to  the  extent  of  the 
amount  paid.  Orth  v.  Zion's  Co-operative 
Mercantile  Inst.,  5  Utah  419,  422,  16  Pac. 
590. 

"  Paid  into  court  "  see  Warren  v.  Matthews, 
96  Ahi.  183,  187,  11  So.  285. 

2.  Black  L.  Diet. 

3.  Ankcny  v.  Albright,  20  Pa.  St.  157,  158. 

4.  Ncola  V.  Kcicliart,  131  Iowa  402,  494, 
109  N.  W.  5;  People  v.  RoundH,  (!7  Mich.  482, 
485,  35  N.  W.  77;  Davis  v.  HurgcsH,  54  Mich. 
514,  517,  20  N.  W.  540,  52  Am.  Hep.  828; 
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State  V.  White,  18  R.  I.  473,  478,  28  Atl. 
968. 

5.  Abbott  L.  Diet.;  Burrill  L.  Diet,  [both 
quoted  in  Corvallis  v.  Carlile,  10  Greg.  139, 
142,  45  Am.  Eep.  134]. 

A  time  of  peace  is  said  to  be  "  when  the 
Courts  of  justice  be  open,  and  the  judges  and 
ministers  of  the  same  may  by  law  protect 
men  from  wrong  and  violence,  and  distribute 
justice  to  all."  3  Coke  Litt.  249  \_quoted  in 
Skeen  v.  Monkeimer,  21  Ind.  1,  3]. 

"  Necessary  for  the  '  peace,  good  order, 
health  and  safety '  of  the  town  "  see  Cochran 
V.  Frostburg,  81  Md.  54,  61,  31  Atl.  703,  48 
Am.  St.  Eep.  479,  27  L.  R.  A.  728. 

"  Ten  days  after  peace  is  made  "  see  Chap- 
man V.  Wacaser,  64  N.  C.  532,  533. 

6.  Webster  Int.  Diet. 

"  Peaceable  occupation "  is  an  occupation 
commenced  without  threats  or  force,  and  con- 
tinued without  any  attempt  to  interrupt  it. 
Bowers  v.  Cherokee  Bob,  45  Cal.  495,  501. 

"  Peaceable  possession  "  is  a  possession  un- 
disturbed by  any  act  of  the  defendant  in  or 
upon  the  locus  in  quo,  for  which  act  the  de- 
fendant would  be  suable  in  an  action  by 
which  the  title  to  the  property  could  be  de- 
termined (Bradley  v.  McPherson,  (N.  J.  Ch. 
1904)  58  Atl.  105,  106);  such  as  is  con- 
tinuous and  not  interrupted  by  adverse  suit 
to  recover  the  estate  (Logan  v.  Meade,  (Tex. 
Civ.  App.  1906)  98  S.  W.  210.  212;  Stanley 
V.  Schwnlby,  147  U.  S.  508,  514,  13  S.  Ct. 
418,  37  L.  ed.  259)  ;  any  possession  where  the 
defendant,  though  setting  up  a  claim  of 
title,  has  not  interfered  with  complainant's 
possession  by  any  act  which  ia  suable  at  law, 
by  a  suit  which  miiy  or  \yill  involve  the  title 
of  the  defendant  (Allaire  r.  Kctcliam,  55 
N.  J.  Eq.  108,  170,  3.5  Atl.  900).  The  words 
have  a  moaning  very  similar  to,  if  not  the 
Hanio,  with  the  words  "  enjoyment." 
Cittens  v.  Lowry,  15  Ga.  33(!,  338. 
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Constitutional  Law.  Possession  —  Acquisition  of  Title,  see  Adverse  Posses- 
sion; Forcible  Deprivation,  see  Forcible  Entry  and  Detainer;  Requisite  of 
Action  to  Quiet  Title,  see  Quieting  Title.) 

Peaceable  assembly.    See  Constitutional  Law. 

Peaceable  occupation.    See  Peaceable. 

Peaceable  possession.    See  Peaceable. 

Peacemaker.    See  Homicide. 

Peacemakers'  court.  A  court  established  on  certain  Indian  reservations 
with  jurisdiction  to  hear  and  determine  all  questions  and  actions  between  indi- 
vidual Indians  residing  thereon  involving  the  title  to  i*eal  estate  on  such 
reservations.'' 

Peace  officer.  The  sheriff,  under  sheriff  or  deputy,  or  a  constable,  marshal, 
police  constable  or  policeman  of  a  city,  town  or  village ;  ^  the  shei'iff  and  his 
deputy ;  constable ;  marshal,  constable,  and  policeman  of  any  incorporated  town 
or  city,  and  any  private  person  especially  appointed  to  execute  criminal  process.' 
(See,  generally,  Sheriffs  and  Constables.) 

Peaked  roof.  One  running  up  from  all  four  sides  of  the  building  to  a  peak 
or  ridge  in  the  center.^" 

Pebble.    A  small  round  stone." 

PECCATA  contra  NATURAM  sunt  GRAVISSIMA.  a  maxim  meaning 
"  Crimes  against  nature  are  the  most  heinous." 

PECCATA  SUOS  TENEANT  AUCTORES,  NEC  ULTERIUS  PROGREDIATUR  METUS 
QUAM  REPERIATUR  DELICTUM.  A  maxim  meaning  "Let  offenses  bind  the 
transgressors  only,  and  let  not  the  fear  of  punishment  for  them  extend  beyond  the 
crime  itself." 

PECCAT  MENS,  NON  CORPUS,  ET  UNDE  CONSILIUM  ABFUIT  POENA  ABEST. 

A  maxim  meaning  "  Where  the  mind  sins,  and  not  the  body  (as  in  the  case  where 
reason  is  wanting),  there  is  no  punishment."  " 

PECCATUM  PECCATO  ADDIT  QUI  CULPiE  QUAM  FACIT  PATROCINIUM  DEFEN- 
SIONIS  ADJUNGIT.  A  maxim  meaning  "  He  adds  one  offence  to  another,  who, 
when  he  commits  a  crime,  joins  to  it  the  protection  of  a  defence." 

PE.  CEN.    Abbreviated  words  which  are  well  understood  to  mean  Per  Cent," 

Peculation.  In  the  civil  law,  the  unlawful  appropriation,  by  a  depositary  of 
public  funds,  of  the  property  of  the  government  intrusted  to  his  care,  to  his  own 
use,  or  that  of  others."    (See,  generally,  Embezzlement.) 

Peculiar.    Particular  {g^.  v.)  or  special.^^ 


Peaceable  possession  of  slaves  see  Spencer 
V.  McDonald,  22  Ark.  466,  473. 

Contradistinguished  from  disputed  or  con- 
tested possession  see  Southern  E.  Co.  v.  Hall, 
145  Ala.  224,  226,  41  So.  135. 

7.  Jones  Gordon,  51  Misc.  (N.  Y.)  305, 
307,  99  N.  Y.  Suppl.  958. 

8.  People  V.  Clinton,  28  N.  Y.  App.  Div. 
478,  479,  51  N.  Y.  Suppl.  115;  Deyoe  v. 
Ewen,  70  Hun  (N.  Y.)  545,  546,  24  N.  Y. 
Suppl.  372. 

9.  Messer  v.  State,  37  Tex.  Cr.  635,  637,  40 
S.  W.  488. 

Includes:  A  policeman.  Springer  v.  State, 
121  Ga.  155,  156,  48  S.  E.  907.  A  sheriff 
and  his  deputy.  State  v.  Brooks,  42  Tex.  62, 
72. 

Used  in  a  statute  making  it  criminal  to 
hribe  or  offer  to  bribe  any  sheriff  or  other 
peace  officer,  etc.,  the  term  "  peace  officer " 
includes  "  sheriffs,  their  deputies,  jailers,  con- 
stables, marshals  of  incorporated  towns,  and 
persons  specially  appointed  to  execute  crimi- 
nal process."    O'Brien  v.  State,  6  Tex.  App. 


665,  667;  Newburn  v.  Durham,  10  Tex.  Civ. 
App.  655,  661,  32  S.  W.  112. 

An  exemption  of  peace  officers  from  a 
statutory  prohibition  against  carrying  con- 
cealed weapons  included  one  wlio  was  by  law 
made  a  conservator  of  the  peace.  Jones  v. 
State,  (Tex.  Cr.  App.  1901)  65  S.  W.  92. 

10.  Hannem  v.  Pence,  40  Minn.  127,  129, 
41  N.  W.  657,  12  Am.  St.  Eep.  717. 

11.  Century  Diet. 

"  Pebbles  for  spectacles "  see  Arthur  v. 
Sussfield,  -96  U.  S.  128,  130,  24  L.  ed.  772. 

12.  Black  L.  Diet. 

13.  Morgan  Leg.  Max. 

14.  Morgan  Leg.  Max. 

15.  Bouvier  L.  Diet. 

16.  Gramer  v.  Joder,  65  111.  314,  315. 

17.  Black  L.  Diet,  [citing  Domat.  Supp. 
au  Droit  Public  1,  3,  tit.  5].  See  also  Bork 
V.  People,  91  N.  Y.  5,  16. 

18.  St.  Louis,  etc.,  R.  Co.  v.  Continental 
Brick  Co.,  198  Mo.  698,  714,  96  S.  W.  1011. 

"  Peculiar  benefits  "  are  such  as  are  direct 
and  peculiar  to  the  owner  of  the  land,  ex- 
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Pecuniary.  Monetary ;  relating  to  money,  consisting  of  money.'*  (Pecu- 
niary :  Condition  —  Evidence  of  in  General,  see  Evidence  ;  Of  Party  as  Affecting 
Damages  in  General,  see  Damages  ;  Of  Party  in  Particular  Action,  see  Assault 
AND  Battery  ;  Bkeach  of  Promise  to  Marry  ;  Hdsband  and  Wife  ;  Libel  and 
Slander;  Nuisances;  Seduction.  Consideration,  see  Contracts.  Interest  — 
Agency  Coupled  With,  see  Principal  and  Agent  ;  Effect  on  Credibility  of  Wit- 
ness, see  Witnesses  ;  Insurable  Interest,  see  Insurance  ;  Of  City  Officer  in 
Municipal  Contract,  see  Municipal  Corporations  ;  Of  Councilman  in  Question 
Yoted  on,  see  Municipal  Corporations.  Interest  Disqualifying  —  Arbitrator, 
see  Arbitra.tion  and  Award  ;  Commissioner  or  Other  Like  Officer,  see  Streets 
AND  Highways;  Grand  Juror,  see  Grand  Jury;  Judge,  see  Judges;  Juror,  see 
Criminal  Law  ;  Juries  ;  New  Trial  ;  Justice  of  the  Peace,  see  Justices  of  the 
Peace  ;  Officer  Taking  Acknowledgment,  see  Acknowledgments  ;  Witness,  see 
Admiralty  ;  Witnesses.  Legacy,  see  Wills.  Loss  —  In  General,  see  Damages  j 
In  Action  For  Death,  see  Death.  Profit^  —  Corporation  Organized  For,  see 
Banks  and  Banking  ;  Corporations  ;  Insurance  ;  Kailroads  ;  Street  Rail- 
roads ;  Telegraphs  and  Telephones  ;  Corporation  or  Association  Organized  For 
Purposes  Other  Than  For,  see  Associations  ;  Charities  ;  Clubs  ;  Colleges  and 
Universities  ;  Religious  Societies.) 

Pecuniary  condition.    See  Pecuniary,  and  Cross-References  Thereunder. 

PECUNIARY  CONSIDERATION.    See  Contracts. 

Pecuniary  injury.    See  Pecuniary,  and  Cross-References  Thereunder. 
PECUNIARY  interest.    See  Pecuniary,  and  Cross-References  Thereunder. 


eluding  those  -which  he  shares  with  other 
members  of  the  community,  wliose  property  is 
not  taken  (Grafton,  etc.,  R.  Co.  v.  Foreman, 
24  W.  Va.  662,  671,  672)  ;  those  that  par- 
ticularly and  exclusively  affect  the  particular 
property  (Blair  v.  Charleston,  43  W.  Va.  62, 
70,  26  S.  E.  341,  64  Am.  St.  Rep.  837,  35 
L.  R.  A.  852 ) .  See,  generally.  Damages  ; 
Eminent  Domain;  Railroads. 

Used  with  other  words. — "  Peculiar  cir- 
cumstances "  see  Senat  v.  Findley,  51  Iowa 
20,  23,  50  N.  W.  575.  "Peculiar  damage" 
see  Cabbell  v.  Williams,  127  Ala.  320,  326, 
28  So.  405.  "  Peculiar  knowledge  "  see  Bemis 
V.  Central  Vermont  R.  Co.,  58  Vt.  636,  641, 
3  Atl.  531.  "  Peculiar  name "  see  Falkin- 
burg  V.  Lucy,  35  Cal.  52,  69,  95  Am.  Dec.  76. 

19.  Black  L.  Diet. 

Distinguished  from  "  necessary  "  see  Brown- 
ing V.  Wabash  Western  R.  Co.,  (Mo.  1893)  24 
S.  W.  731,  730.  But  see  Goss  v.  Missouri 
Pac.  R.  Co.,  50  Mo.  App.  614,  629  Iciiing 
Morgan  v.  Durfree,  69  Mo.  469,  478,  33  Am. 
Rep.  508.] 

"  Pecuniary  ability  "  is  sufficient  ability  to 
provide  suitable  iiiaintonance  for  a  wife, 
whether  derived  from  the  income  of  property, 
personal  labor  or  any  other  source.  Jewett 
V.  Jewett,  61  Vt.  370,  371,  17  At).  734.  See 
also  Farnswortli  ?;.  Farnsworth,  58  Vt.  555, 
556,  5  Atl.  401. 

"  Pecuniary  benefits  "  are  not  only  money, 
but  cvcrytliing  that  can  ))o  valued  in  money. 
lfo\iston,  etc.,  11.  Co.  v.  1!ii(1;iihI,  (Tex.  Civ. 
App.  1007)  101  S.  W.  529,  533.  ' 

"  Pecuniary  injuries  "  are  H\ich  as  can  be, 
and  UHiiiilly  arc,  witlioni.  dKTiculty  CHiimated 
by  a  nioiK'v  Htimdard.  Ui-ouf^bcl  r.  Southern 
New  Kiigltind  'IVl.  Co.,  73  Conn.  614,  621,  -18 
All.  751,  M  Am.  St.  Kcp.  176.  See  alHo  29 
Cyc.   lOCiO  note  47. 

"  Non-pecuniary  injuries"  are  ilioHi^  for  ilui 


measurement  of  which  no  money  standard  is 
or  can  be  applicable.  Broughel  t.  Southern 
New  England  Tel.  Co.,  73  Conn.  614,  621,  48 
Atl.  751,  84  Am.  St.  Rep.  176.  See  also  29 
Cyc.  1059. 

"  Pecuniary  loss  "  is  a  loss  of  money,  or  of 
something  by  which  money  or  sometliing  of 
money  value  may  be  acquired.  Green 
Hudson  River  R.  Co.,  32  Barb.  (N.  Y.)  25, 
33.  See  also  Chicago,  etc.,  R.  Co.  v.  Wool- 
ridge,  174  111.  330,  335,  51  N.  E.  701;  and 
Damages  ;  Death. 

"  Pecuniary  obligation  "  is  an  obligation  to 
pay  money.  Estudillo  v.  Meyerstein,  72  CaL 
317,  320,  13  Pac.  869.  See  also  Bromberger 
V.  U.  S.,  128  Fed.  346,  351,  63  C.  C.  A.  76. 
As  used  and  defined  in  a  statute  concerning 
forgery,  "  every  instrument  having  money  for 
its  object,  and  every  obligation  for  the  breach 
of  which  a  civil  action  for  damages  mav  be 
lawfully  brought."  Dooley  v.  State,  21  Tex. 
App.  549,  550,  2  S.  W.  884. 

Used  in  connection  with  other  words. — 
"  Pecuniary  consideration  "  or  obligation  see 
Phelps  V.  Thomas,  6  Gray  (Mass.)  327,  328; 
In  re  Ekings,  6  Fed.  170,  173.  "  Pecuniary 
interest "  sec  Burdine  v.  Grand  Lodge  A. 
F.  M.,  37  Ala.  478,  481.  "  Pecuniary  lia- 
bility"  see  Johnston  v.  Becker  County,  27 
Minn.  04,  67,  0  N.  W.  411.  "Pecuniary  pro- 
vision" see  Pinkham  v.  Pinkham,  05  Mo.  71, 
77,  49  Atl.  48,  85  Am.  St.  Rep.  392.  "  Pecu- 
niary recompense  "  see  Vicksburg  V.  McLnin, 
07  Miss.  4,  13,  0  So.  774.  "  Pecuniary  value  " 
see  Louisville,  etc.,  R.  Co.  V.  Rush,  127  Ind. 
515,  518,  20  N.  E.  1010. 

20-  "  Pecuniary  profit  "  is  a  term  used  with 
reference  to  coriiorationa  which  means  for  the 
ix'cuniary  jirofit  of  its  stockholders  or  mem- 
bers. Simla  Clara  li'cniale  Aciidemv  r.  Sulli- 
van. 116  m.  375,  387,  6  N.  K.  183,  50  Am. 
Rep.  770. 
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PECUNIARY  LEGACY.    See  Wills. 

PECUNIARY  LOSS.    See  Pecuniary,  and  Cross-References  Thereunder. 
PECUNIARY  PROFIT.    See  Pecuniary,  and  Cross-References  Thereunder. 
PEDDLER.    See  Hawkers  and  Peddlers. 
PEDERASTY.    See  Sodomy, 

PEDIGREE.  A  word  coinraouly  called  the  "family  tree";^'  the  lineage, 
descent,  and  succession  of  a  family  ;  the  history  of  family  descent  which  is  trans- 
mitted from  one  generation  to  another  by  both  oral  and  written  declaration  ;  ^  a 
succession  of  the  degrees  from  the  origin ;  it  is  tlie  state  of  the  family  as  far  as 
regards  the  relationship  of  the  different  members,  their  births,  marriages,  and 
deaths.^^  (Pedigree :  Conclusiveness  of  Adjudication  as  to,  see  Judgments. 
Evidence,  see  Evidence.    Giving  False  Pedigree  of  Horse,  see  Animals.) 

PEDIS  POSSESSIO.    Actual  possession.^^   (See,  generally.  Adverse  Possession.) 

PEERAGE.    The  actual  state  and  dignity  of  a  peei-j^"  the  status  of  a  peer.^'' 

Peers.    See  Judgment  of  His  Peers. 

Pen.  To  confine  in  a  small  inclosure  or  narrow  place.^^  (See  Corral  ;  and, 
generally,  Prisons.) 

Penal,  a  word  which  in  its  strict  and  primary  sense  denotes  punishment, 
whether  corporeal  or  pecuniary,  imposed  and  enforced  by  the  state  for  a  crime  or 
offense  against  its  laws.^^  Also  commonly  used  as  including  any  extraordinary 
liability  to  whicli  the  law  subjects  a  wrong-doer  in  favor  of  the  person  wronged, 
not  limited  to  the  damages  suffered.^"  (Penal :  Action,  see  Penal  Action.  Bond, 
see  Bonds.  Institution,  see  Prisons  ;  Reformatories.  Law  or  Statute,  see  Stat- 
utes. Sum,  see  Penal  Sum.  See  also  Criminal  Law  ;  Municipal  Corporations  ; 
Penalties.) 

Penal  action.    An  action  on  a  statute  which  gives  a  certain  penalty  to  be 


21.  Doe  V.  Peratt,  10  Bing.  198,  223,  25 
E.  C.  L.  99. 

22.  Washington  v.  New  York  Sav.  Bank, 
171  N".  Y.  166,  173,  63  N.  E.  831,  89  Am.  St. 
Eep.  800;  Swink  i\  French,  11  Lea  (Tenn.) 
78.  80,  47  Am.  Rep.  277. 

23.  State  v.  Miller,  71  Kan.  200,  204,  80 
Pae.  51;  Young  r.  Shulenberg,  105  N.  Y.  385, 
388,  59  N.  E.  135,  80  Am.  St.  Eep.  730. 

24.  Bouvier  L.  Diet,  [quoted  in  Mason  v. 
Massachusetts  Benefit  Life  Assoc.,  30  Ont. 
716,  729]. 

Embraces  not  only  descent  and  relationship, 
but  also  the  facts  of  birth,  marriage,  and 
death,  and  the  times  when  these  events  hap- 
pened. Greenleaf  Ev.  §  104  [quoted  in  Peo- 
ple v.  Mayne,  118  Cal.  516,  520,  50  Pac.  654, 
62  Am.  St.  Rep.  256 ;  Collins  v.  Grantham,  12 
Ind.  440,  442;  Copes  v.  Pearce,  7  Gill  (Md.) 
247,  264;  Henderson  v.  Cargill,  31  Miss.  367, 
418;  Topper  v.  Perry,  197  Mo.  531,  541,  95 
S.  W.  203,  114  Am.  St.  Rep.  777;  Washing- 
ton V.  New  York  Sav.  Bank,  171  N.  Y.  166, 
173,  63  N.  E.  831,  89  Am.  St.  Rep.  800; 
Eisenlord  v.  Clum,  126  N.  Y.  552,  564,  27 
N.  E.  1024,  12  L.  R.  A.  836;  Putnam  v.  Lin- 
coln Safe  Deposit  Co.,  87  N.  Y.  App.  Div.  13, 
18,  83  N.  Y.  Suppl.  1091;  Terwilliger  v.  In- 
dustrial Ben.  Assoc.,  83  Hun  (N.  Y.)  320, 
322,  31  N.  Y.  Suppl.  938;  American  L.  Ins., 
etc.,  Co.  V.  Rosenagle,  77  Pa.  St.  507,  516; 
Mutual  L.  Ins.  Co.  v.  Blodgett,  8  Tex.  Civ. 
App.  45,  56,  27  S.  W.  286 ;  In  re  Hurlburt, 
68  Vt.  366,  368,  35  Atl.  77,  35  L.  R.  A.  794]. 

Includes  not  merely  the  relationship  of  a 
family ;  but  the  dates  of  the  births,  deaths, 
and  marriages  of  its  members,  when  the  ob- 
ject of  such  evidence  is  to  trace  relationship. 
[84] 


Wharton  Ev.  §  208  [quoted  in  Hammond  v. 
Noble,  57  Vt.  193,  203]. 

Not  limited  to  the  pedigree  or  ancestry  of 
the  human  race,  but  is  equally  applicable 
whether  the  question  concerns  horses,  cattle, 
dogs,  or  men.  Citizens'  Rapid-Transit  Co.  v. 
Dew,  100  Tenn.  317,  325,  45  S.  W.  790,  6S 
Am.  St.  Rep.  754,  40  L.  R.  A.  518. 

25.  Goldberg  v.  Brusehi,  146  Cal.  708,  713, 
81  Pac.  23.  See  also  Dwinnell  v.  Dyer,  145 
Cal.  12,  19,  78  Pac.  247,  7  L.  R.  A.  N.  S.  763; 
McFeters  v.  Pierson,  15  Colo.  201,  205,  24 
Pac.  1076,  22  Am.  St.  Rep.  388. 

26.  Fermoy  Peerage  Claim,  5  H.  L.  Cas. 
716,  752,  10  Eng.  Reprint  1084. 

27.  Fermoy  Peerage  Claim,  5  H.  L.  Cas. 
716,  769,  790,  10  Eng.  Reprint  1084. 

28.  People  v.  Borda,  105  Cal.  636,  640,  38 
Pac.  1110,  where  it  is  said:  "This  need  not 
necessarily  be  done  by  means  of  an  artificial 
structure,  but  may  also  be  done  by  means  of, 
or  through  the  agency  of,  men  and  dogs, 
either  alone  or  in  conjunction  with  natural 
or  artificial  barriers  of  an  inanimate  nature." 

29.  Plumb  V.  Griffin,  74  Conn.  132,  134,  50 
Atl.  1;  State  v.  Warner,  197  Mo.  650,  659, 
94  S.  W.  962 ;  Kilton  v.  Providence  Tool  Co.. 
22  R.  I.  605,  614,  48  Atl.  1039;  Huntington 
V.  Attrill,  146  U.  S.  657,  663,  13  S.  Ct.  224, 
36  L.  ed.  1123;  Blum  v.  Widdieomb,  90  Fed. 
20,  221. 

30.  American  Credit-lndemnitv  Co.  v. 
Ellis,  156  Ind.  212,  221,  59  N.  E.  679. 

"  Penal  clause "  is  a  secondary  obligation, 
entered  into  for  the  purpose  of  enforcing 
the  performance  of  a  primary  obligation. 
J.  G.  Wagner  Co.  v.  Monroe,  52  La.  Ann. 
2132,  2139,  28  So.  229. 
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recovered  by  any  person  who  will  sue  for  the  same ;  ^'  an  action  for  the  recovery 
of  a  penalty  imposed  by  statute;''^  an  action  upon  a  penal  statute;  an  action  for 
the  recovery  of  a  penalty  given  Ijy  statute  ;^  one  allowed  in  pursuance  of  justice 
under   pai'ticular   laws.^*     (See,   generally,   AoxiOxXS ;   Damages  ;  Municipai, 

COEPOKATIONS  ;  PENALTIES.) 

PENAL  BONDS.    See  Bonds. 

Penal  institution.    See  Prisons  ;  Refokmatokies. 
Penal  law.    See  Statutes. 
Penal  statute.    See  Statutes. 

Penal  sum.  An  amount  greater  than  the  value  of  the  consideration  —  a  for- 
feiture ;  a  sum  of  money  payable  as  an  equivalent  for  an  in  jury.*^  (See,  generally, 
Penalties.    See  also  Penal.) 


31.  In  re  Barker,  56  Vt.  14,  20. 

32.  Bouvier  L.  Diet,  \_quoied  in  Morrow  v. 
State,  2  Marv.  (Del.)  4,  26,  37  Atl.  43]. 

33.  Burrill  L.  Diet,  \_quotedi,  in  Iowa  v. 
Chicago,  etc.,  E.  Co.,  37  Fed.  497,  499,  3 
L.  E.  A.  554]. 

34.  Western  Union  Tel.  Co.  v.  Taylor,  84 
Ga.  408,  418,  11  S.  E.  396,  8  L.  E.  A.  189. 

Includes  an  action  by  a  third  person  to  re- 
cover treble  the  value  of  the  money  lost  by 
gaming  (Cole  v.  Groves,  134  Mass.  471,  472)  ; 
an  action  by  a  creditor  of  an  insolvent  cor- 
poration against  its  officers  for  the  amount 


of  deposits  received  after  insolvency  known 
to  them,  or  that  should  have  been  known 
(Ashley  v.  Frame,  4  Kan.  App.  265,  45  Pac. 
927,  928)  ;  and  an  action  for  libel  or  slander 
(Bailey  t.  Dean,  5  Barb.  (N.  Y.)  297,  303). 
But  coniTpare  Philadelphia  v.  Duncan,  4  Phila. 
145,  147;  Moller  v.  U.  S.,  57  Fed.  490,  495, 
6  C.  C.  A.  459. 

35.  Nelson  v.  Ford,  5  Ohio  473,  475. 

36.  Eapalje  &  L.  L.  Diet,  [quoted  in  Eason 
V.  Witcofskey,  29  S.  C.  239,  246,  7  S.  E.  291. 
See  also  Madison  v.  American  Sanitary  Engi- 
neering Co.,  118  Wis.  480,  482,  95  N.  W.  1097. 
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1.  Medium  of  Payment,  1342 

2.  To  Whom  Made  and  Effect,  1842 
J.  Disposition  of  Proceeds,  1342 

1.  Ln  General,  1342 

2.  Eights  of  Lnformers,  1343 

II.  ACTIONS  AND  OTHER  PROCEEDINGS,  1343 

A.  Nature^  and  Form  of  Remedy  and  Conditions  Precedent,  1343 

1.  Nature  of  Remedy,  1343 

2.  Form^  Remedy,  1344 

a.  When  Prescribed  by  Statute,  1344 

b.  When  Not  Prescribed  by  Statute,  1345 

(i)  Action  or  Lnformation  of  Debt,  1345 
(ii)  Indictment,  1346 
(ill)  Qui  Tarn  Actions,  1346 

3.  Conditions  Precedent,  1346 

B.  Jurisdiction,  Parties,  and  Process,  1347 

1.  Jurisdiction,  1347 

a.  In  General,  1347 

b.  Penalties  Incurred  Under  Laws  of  Foreign  State,  1347 

2.  Parties  Plaintiff,  1347 

a.  /?^  General,  1347 

b.  Informers,  1348 

(i)  //i  General,  1348 
(ii)  Right  to  Join,  1349 
(ill)  Control  of  Proceedings,  1349 

3.  Parties  Defendant,  1350 

a.  7/1/  General,  1350 

b.  Misjoinder,  1350 

c.  -  Joinder,  1350 


*  Author  of  "  Index  of  Cases  on  the  Public  Statutes  of  Canada  and  Ontario  "  ;  "  Index  to  Municipal  Act  and 
Amendments."  Joint  author  of  "  Forms  and  Precedents  of  Proceedings  in  the  Supreme  Court  of  Judicature  For 
Ontario  and  the  Supreme  Court  of  Canada  and  Other  Forms  of  General  Utility."  Editor  of  "  Mechanics'  Lien 
Act,  with  Notes  and  Forms  "  ;  Workmen's  Compensation  For  Injuries  Act."  Joint  editor  of  "  Ontario  Judica- 
ture Act  and  Consolidated  Rules  of  Practice  and  Procedure  of  the  Supreme  Court  of  Judicature  of  Ontario,  with 
Practical  Forms  and  Notes." 
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4.  Process,  1350 

a.  In  General^  1350 

b.  Indorsements  and  References  to  Statutes,  1351 

(i)  Necessity  and  Sufficiency,  1351 
(ii)  Ej^ect  of  Failure  to  Indorse,  1352 

C.  Pleading  and  Evidence,  1352 

1.  Declaration,  Complaint,  or  Information,  1352 

a.  In  General,  1352 

b.  Following  Language  of  Statute,  1852 

c.  Particular  Allegations,  1353 

(i)  Precise  Sum  C  laimed,  1353 

(ii)  Appropriation  of  Penalty,  1353 
(ill)  Damages,  1353 

(iv)  Negativing  Exceptions,  1354 

d.  Reference  to  or  Recital  of  Statute,  1354 

(i)  In  General,  1354 

(ii)  Under  Modern  Pleading,  1355 

e.  Joinder  of  Offenses  or  Penalties,  1356 

2.  Plea,  Answer,  or  Affidavit  of  Defense,  1356 

3.  Amendments,  1356 

4.  Issues,  Proof,  and  Variance,  1357 

5.  Evidence,  1357 

a.  Presumptions  and  Burden  of  Proof,  1357 

b.  Admissibility,  1357 

c.  Weight  and  Sufficiency,  1358 

D.  Trial,  Judgment,  and  Review,  1358 

1.  Dismissal  Before  Trial,  1B58 

2.  Trial,  lSo8 

a.  General,  1358 

b.  Assessment  of  Penalty,  1359 

c.  Verdict  and  Findings,  1359 

3.  TrmZ,  1359 

4.  Judgment,  1360 

a.  /?i  General,  1360 

(i)  Essentials,  1360 
(ii)  Amount,  1360 
(ill)  To  Tf/ic>?ri  Awarded,  1360 
(iv)  Manner  of  Entry,  1361 

b.  Execution  and  Enforcement,  1361 

c.  Interest,  1361 

5.  Review,  1361 

a.  Appeal,  1361 

(i)  /?i  General,  1361 

(ii)  Pennsylvania  Statute,  1361 

b.  TF^-^i!  o/  ^>?'07',  1362 

6.  13G2 

a.  /w.  General,  1362 

b.  Security  For  Costs,  1363 

E.  Compounding  Actions  For  Penalties,  1363 


CROSS-REFKBENCES 

For  Matters  Relating  to  : 
Penal  Statute : 

As  Tiirriiifi;fnnent  of  Onaranty  : 

A,ti;aiiiHt  l)(!|)rivati()ii  of  Property,  boo  Constitutional  Law. 
Of  Equal  Protection  of  Laws,  see  Constitutional  Law. 
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Por  Matters  Relating  to  —  {continued) 
Penal  Statute ^ — {continued) 

Constitutionality  of,  see  Constitutional  Law. 

Construction  and  Operation  of,  see  Statutes. 

Effect  of  Repeal  of,  see  Statutes. 

Ex  Post  Facto  Operation  of,  see  Constitutional  Law. 
Penalty  : 

Action  as  Bar  to  Prosecution,  see  Criminal  Law. 

Affecting  Yalidity  of  Contract,  see  Contracts. 

As  Bar  to  Civil  Action,  see  Actions. 

Distinguished  From  Liquidated  Damages,  see  Damages. 

For  Breach  of  Contract,  see  Damages  ;  Injunctions. 

For  Particular  Acts  or  Omissions  : 

Act  or  Omission  of  Corporation,  see  Corpoeations. 
Adulteration  of  Food,  see  Adulteration. 
Breach  of : 

Bond,  see  Bonds. 
Contract,  see  Contracts. 
Pound  Regulation,  see  Animals. 
Bringing  Pauper  Lito  State,  County,  or  Town,  see  Paupers. 
Challenging  to  Fight  a  Duel,  see  Dueling. 

Conveyance  of  Land  Held  Adversely,  see  Champerty  and  Maintenance. 
Cutting  Timber  on : 

Another's  Land,  see  Trespass. 

Demised  Premises,  see  Landlord  and  Tenant, 

Public  Lands,  see  Public  Lands. 
Exacting  Illegal  Bridge  Toll,  see  Bridges. 
Extortion,  see  Extortion. 
Failure  of : 

Bank  to : 

Keep  Its  Notes  at  Par,  see  Banks  and  Banking. 

Pay  Its  Notes,  see  Banks  and  Banking. 
Corporate  Officer  to  File  Report,  see  Corporations. 
Executor  to  Present  "Will  For  Probate,  see  Wills. 
Witness  to  Obey  Subpoena,  see  Witnesses. 
Failure  to : 

Construct  and  Maintain : 

Bridge,  see  Bridges. 

Railroad,  see  Railroads. 
Deliver  Telegram,  see  Telegraphs  and  Telephones. 
Enter  Satisfaction  of  Judgment,  see  Judgments. 
Enter  Satisfaction  of  Mortgage,  see  Chattel  Mortgages. 
Maintain  Pound,  see  Animals. 

Make  Lists  of  Property  For  Taxation,  see  Taxation. 

Pay    Claims    Against    Decedent's    Estate,   see    Executors  and 

Administrators. 
Release  or  Discharge  Mechanic's  Lien,  see  Mechanics'  Liens. 
Supply  Gas,  see  Gas. 
Fraud,  see  Fraud. 

Fraudulent  Conveyance,  see  Fraudulent  Conveyances. 
Frivolous  Appeal  and  Delay,  see  Costs. 
Gambling,  see  Gaming. 

Holding  Over  by  Tenant,  see  Landlord  and  Tenant. 
Illegally  Solemnizing  Marriage,  see  Marriage. 
Illegal  Practice  of  Medicine,  see  Physicians  and  Surgeons. 
Illegal  Taxation  of  Costs,  see  Costs. 

Improper  Taxation  of  Costs  by  Clerk,  see  Clerks  of  Courts. 
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For  Matters  Relating  to  —  {continued  ) 
Penalty  —  {co?itinued) 

For  Particular  Acts  or  Omissions  —  {continued) 
Infringement  of  Copyright,  see  Copyright. 
Injunction  to  Restrain  Breach  of  Contract,  see  Injunctions. 
Limitation  of  Action  For,  see  Limitations  of  Actions. 
Making  False  Certificate  of  Attendance  as  Witness,  see  Witnesses. 
Misappropriation  by  Clerk  of  Funds  I)eposited  in  Court,  see  Cleeks  of 
Coukt. 

Misconduct  of  Corporate  Officer,  see  Corpoeations. 
Neglect  of  Duty : 

As  to  Care  of  Street,  see  Municipal  Coepokations.  , 

By  Sheriff  or  Constable,  see  Sheriffs  and  Constables. 

By  United  States  Marshal,  see  United  States  Maeshals. 
Non-Payment  of: 

Assessment  of  Subscription  to  Corporate  Stock,  see  Coepoeations. 

Building  Association  Loans,  see  Building  and  Loan  Societies. 

Claims  Against  Assigned  Estates,  see  Assignments  Foe  Benefit  of 
Creditors. 

Municipal  Tax,  see  Municipal  Coepoeations. 

Tax,  see  Taxation. 
Non-Registration  of  Partnership,  see  Paetneeship. 
Obstruction  of : 

Harbor,  see  Navigable  Waters. 

Private  Way,  see  Private  Roads. 

Street,  see  Municipal  Corporations. 
Refusal : 

Of  Writ  of  Habeas  Corpus,  see  Habeas  Corpus. 
To  Allow  Stock-Holder  to  Inspect  Corporate  Books  and  Records,  see 
Coepoeations. 

Removal  or  Concealment  of  Property  Subject  to  Landlord's  Lien,  see 

Landloed  and  Tenant. 
Taking  : 

Illegal  Fees,  see  Extortion  ;  Justices  of  the  Peace  ;  Officers  ; 

Sheeiffs  and  Constables. 
Usurious  Interest,  see  Banks  and  Banking;  Usuey. 
Trespass,  see  Trespass. 

Unauthorized  Banking,  see  Banks  and  Banking. 
Violation  of  : 

Civil  Rights,  see  Civil  Rights. 

Municipal  Ordinance,  see  Municipal  Coepoeations. 
Violation  of  Statutes  Relating  to : 

Animals,  see  Animals. 

Auctioneers,  see  Auctions  and  Auctioneers. 

Bridges,  see  Bridges. 

Cai'ricrs,  see  Carriers. 

Civil  Rights,  see  Civil  Rights. 

Customs  Duties,  see  Customs  Duties. 

Druggists,  sec  Drucjoists. 

Elections,  see  Elections. 

Extortion,  nv.a  Extortion. 

Factors  or  Jh-okers,  see  Factors  and  Brokers. 

Fences,  see  Ficnobs. 

Ferries,  h(H!  Fickriks. 

Fires,  H(.'(!  KiEKH. 

Fish  or  (Juirio,  see  Fisii  and  Game. 
Food,  SCO  Food. 
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For  Matters  Relating  to  —  {continued ) 
Penalty  —  (contimted) 

For  Particular  Acts  or  Omissions  —  (continued) 
Violation  of  Statutes  Relating  to  —  (continued) 
Foreign  Corporations,  see  Foreign  Corporations. 
Fraudulent  Conveyances,  see  Fraudulent  Conveyances. 
Gaming,  see  Gaming. 

Guardian  and  Ward,  see  Guardian  and  Ward. 

Hawkers  and  Peddlers,  see  Hawkers  and  Peddlers. 

Health,  see  Health. 

Immigration,  see  Aliens. 

Importation  of  Alien  Labor,  see  Aliens. 

Indians,  see  Indians. 

Innkeepers,  see  Innkeepers. 

Inspection,  see  Inspection. 

Insurance,  see  Insurance. 

Internal  Revenue,  see  Internal  Revenue. 

Intoxicating  Liquors,  see  Intoxicating  Liquors. 

Licenses,  see  Licenses. 

Livery-Stable  Keepers,  see  Livert-Stable  Keepers. 
Logs  and  Logging,  see  Logging. 
Lotteries,  see  Lotteries. 
Marriage,  see  Marriage. 

Master  and  Servant,  see  Master  and  Servant. 
Mechanic's  Lien,  see  Mechanics'  Liens. 
Pilots,  see  Pilots. 
Railroads,  see  Railroads. 
Sabbath  Observance,  see  Sunday. 

Schools  and  School-Districts,  see  Schools  and  School-Districts. 
Seamen,  see  Seamen. 
Shipping,  see  Shipping. 
Slaves,  see  Slaves. 
Taxation,  see  Taxation. 

Telegraph  or  Telephone,  see  Telegraphs  and  Telephones. 
Theaters  and  Shows,  see  Theaters  and  Shows. 
Tolls,  see  Bridges  ;  Toll-Roads. 

Trade-Marks  and  Trade-Names,  see   Trade-Marks  and  Trade- 
Names. 

Turnpikes  and  Toll-Roads,  see  Toll-Roads. 
Usury,  see  Usury. 

Warehousemen,  see  Warehousemen. 
Weights  and  Measures,  see  Weights  and  Measures. 
Wharves,  see  Wharves. 
Waste,  see  Waste. 
In  Bill  or  Note,  see  Commercial  Paper. 

Liability  For  Penalty  Affecting  Privilege  of  Witness,  see  Witnesses. 
Liability  of : 

Judge  For,  see  Judges  ;  Justices  of  the  Peace. 

Member  of  Corporation  For,  see  Corporations  ;  Foreign  Corporations. 
Of  Bond,  see  Appeal  and  Error  ;  Bonds,  and  Titles  Referred  to  in 
Cross-References  Thereunder. 

L  NATURE  AND  GROUNDS,  AND  EXTENT  OF  LIABILITY. 

A.  Nature  of  Penalty.  A  penalty  is  a  sum  of  money  which  the  law  exacts 
the  payment  of,  by  way  of  punishment  for  doing  some  act  which  is  prohibited,  or 
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the  omitting  to  do  some  act  which  is  required  to  be  done.'  Strictly  speaking  the 
term  "  penalty  "  involves  the  idea  of  punishment,^  whether  corporal  or  pecuni- 


1.  California. —  Sacramento  v.  Dillman,  102 
Cal.  107,  112,  36  Pac.  385;  San  Luis  Obispo 
V.  Hendricks,  71  Cal.  242,  245,  11  Pac. 
682. 

Illinois. —  Woolverton  v.  Taylor,  132  111. 
197,  206,  23  N.  E.  1007,  22  Am.  St.  Rep. 
521. 

New  York. —  Lancaster  v.  Richardson,  4 
Lans.  136,  139. 

North  Carolina. —  State  v.  Addington,  143 
N.  C.  683,  686,  57  S.  E.  398. 

Utah.—  Haskins  v.  Dern,  19  Utah  89,  101, 
56  Pac.  953. 

West  Virginia. —  Hall  v.  Norfolk,  etc.,  R. 
Co.,  44  W.  Va.  36,  40,  28  S.  E.  754,  67  Am. 
St.  Rep.  757,  41  L.  R.  A.  669. 

Other  definitions  are:  "A  pecuniary  pun- 
ishment or  sum  of  money  imposed  by  statute 
to  be  paid  as  a  punishment  for  the  commis- 
sion of  a  certain  offense."  Burrill  L.  Diet. 
[quoted  in  Merchants'  Bank  v.  Bliss,  1  Rob. 
(N.  Y.)  391,  403,  13  Abb.  Pr.  225,  21  How. 
Pr.  365  {affirmed  in  35  N.  Y.  412)  ;  Iowa  v. 
Chicago,  etc.,  R.  Co.,  37  Fed.  497,  498,  499, 
3  L.  R.  A.  554]. 

"  The  punishment  .  .  .  inflicted  by  a  law 
for  its  violation."  Western  Union  Tel.  Co.  v. 
Cobbs,  47  Ark.  344,  346,  1  S.  W.  558,  58  Am. 
Rep.  756;  Torbett  v.  Godwin,  62  Hun  (N.  Y.) 
407,  409,  17  N.  Y.  Suppl.  46;  Langdon  v. 
New  York,  etc.,  R.  Co.,  9  N.  Y.  Suppl.  245, 
247 ;  U.  S.  V.  Mathews,  23  Fed.  74,  75. 

"  Punishment,  fine,  forfeiture,  deprivation 
of  some  ofRce  or  right  for  some  offense,  mis- 
conduct, misdemeanor,  or  delinquency."  State 
V.  Sheppard,  192  Mo.  497,  506,  91  S.  W.  477; 
State  V.  Walbridge,  119  Mo.  383,  390,  24  S.  W. 
457,  41  Am.  St.  Rep.  663. 

"A  sum  of  money  payable  as  an  equivalent 
or  punishment  for  an  injury."  Rapalje  &  L. 
L.  Diet,  [quoted  in  Rogers  v.  Bonnett,  2  Okla. 
553,  559,  37  Pac.  1078;  Eason  v.  Witcofskey, 
29  S.  C.  239,  246,  7  S.  E.  291 ;  Iowa  v.  Chi- 
cago, etc.,  R.  Co.,  37  Fed.  497,  498,  499,  3 
L.  R.  A.  554]. 

Distinguished  from  "  fine "  see  Fines,  19 
Cyc.  544  note  1 . 

Substantially  synonymous  with  "  forfeit- 
Tire." —  Tlie  word  "  penalty "  and  the  word 
"  forfeiture,"  as  used  in  statutes,  are  gen- 
erally used  synonymously.  A  statute  prop- 
erly designated  as  penal  is  one  which  inflicts 
a  forfeiture  of  money  or  good.s  by  way  of 
penalty  for  breacli  of  its  provisions,  and  not 
by  way  of  fine  for  a  statutory  crime  or  mis- 
demeanor, and,  with  reference  to  penal  ac- 
tions, the  word  "  jienalty  "  moans  a  forfeiture 
indiclcd  bv  a  jicnal  statute.  Crawley  v.  Com., 
123  l>a.  St.  275,  10  Atl.  410;  Butler  v.  But- 
ler, 02  S.  C.  105,  40  S.  K.  138;  Taylor  r.  The 
Marcelta,  23  Fed.  Cms.  No.  1 3,797,  1  Woods 
302.  See  also  Hawkins  v.  Iron  Valley  Fur- 
nace Co.,  40  Ohio  St.  507.  "  Penalty  "'is  not 
Hynoii ynioiiH  willi  "  foi  fcH ure,"  as  used  in  a 
contriict  Hllpiiliiling  lliat  a  certniii  amount 
Hlionid  !)(•  foili'ili'd  in  flin  eviMit  of  tlie  nliaii- 
doniiicnl,  of  a  cerlain  trade,  although  the  two 
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words  may  be  used  to  mean  the  game  thing, 
for  a  forfeiture  is  usually  a  penalty,  although 
a  penalty  is  not  necessarily  a  forfeiture. 
Eakin  v.  Scott,  70  Te.x.  442,  7  S.  W.  777. 

Costs  not  included. —  The  terms  "  fine  "  and 
"  penalty  "  signify  a  mulct  for  an  omission 
to  comply  with  some  requirement  of  law,  or 
for  a  positive  infraction  of  law,  and  do  not 
include  the  costs  which  accrue  from  the  prose- 
cution.   Lord  V.  State,  37  Me.  177,  179. 

Penalty  of  death. —  When  the  words  "  pen- 
alty of  death  "  are  used,  they  are  understood, 
in  a  somewhat  figurative  sense,  to  signify  the 
forfeiture  of  life.  It  is  less  usual  to  say  the 
penalty  of  imprisonment,  or  the  penalty  of 
whipping.  State  v.  Fields,  2  Bailey  (S.  C.) 
554,  557. 

2.  California. —  Eureka  Harbor  Com'rs  v. 
E.Kcelsior  Redwood  Co.,  88  Cal.  491,  26  Pac. 
375,  22  Am.  St.  Rep.  321;  San  Luis  Obispo 
V.  Hendricks,  71  Cal.  242,  11  Pac.  682. 

Michigan. —  Silsbee  v.  Stockle,  44  Mich.  561, 
7  N.  W.  160,  3C7. 

Minnesota. —  State  v.  Buckman,  95  Minn. 
272,  104  N.  W.  240,  289. 

Mississippi. —  Taylor  v.  Matchell,  1  How. 
596. 

Netv  Hampshire. —  Fowler  v.  Tuttle,  24 
N.  H.  9. 

Neto  Yorlc. —  Merchants'  Bank  v.  Bliss,  1 
Rob.  391,  13  Abb.  Pr.  225,  21  How.  Pr.  365 
[affirmed  in  35  N.  Y.  412]. 

OWo.— Kulp  V.  Fleming,  65  Ohio  St.  321, 
62  N.  E.  334,  87  Am.  St.  Rep.  611. 

Pennsylvania. —  Dunlap  v.  McKee,  25  Pa. 
St.  84;  Com.  V.  Kelley,  31  Pa.  Co.  Ct.  337; 
Com.  V.  A  ,  30  Pa.  Co.  Ct.  554. 

Verm-ont. —  Drew  v.  Russell,  47  Vt.  250. 

West  Virginia. —  Hall  v.  Norfolk,  etc.,  R. 
Co.,  44  W.  Va.  36,  28  S.  E.  754,  67  Am.  St. 
Rep.  757,  41  L.  R.  A.  669. 

United  States.— V.  S.  v.  Chouteau,  102 
U.  S.  603,  26  L.  ed.  246. 

Punishment  synon3Tnous. —  "  Penalty  "  is 
synonymous  with  "  punishment,"  in  connec- 
tion with  crimes  of  the  highest  grades,  and 
is  fixed  by  the  law  defining  and  inhibiting 
the  criminal  act.  Fcatherstone  v.  People,  194 
111.  325,  02  N.  E.  684;  Beggs  v.  State,  122 
Ind.  54,  23  N.  E.  693;  U.  S.  v.  Reisinger, 
128  U.  S.  398,  9  S.  Ct.  99,  32  L.  ed.  480. 

It  does  not  necessarily  imply  a  fixed  sum, 
but  anything  imposed  as  a  punishment, 
whether  specific,  or  measured  by  the  value 
of  the  interest  airected  by  the  act  complained 
of.  Merchants'  Bank  v.  Bliss,  1  Rob.  (N.  Y.) 
391,  13  Abb.  Pr.  225.  21  Ilow.  Pr.  305  [af- 
firmed in  35  N.  Y.  412]. 

A  penalty  whose  benefit  is  given  to  a  party 
aggrieved  includes  the  idea  of  both  comjiensa- 
tion  and  |)unis1mu'nt.  The  fact  of  such  gift 
to  the  injured  ])ar(y  does  not  make  a  ])onaUy 
less  one,  nor  would  its  extension  to  the  wholo 
value  of  the  interest  nffected,  instead  of  being 
limited  to  a  fixed  sum.  Merchants'  Bank  i;. 
IllisM,  1  l!ol).  (N.  Y.)  391,  13  Abb.  Pr.  225,  21 
Ilow.  Pr.  305  [affirmed  in  35  N.  Y.  412].  See 
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arj,'  and  its  character  is  not  changed  by  the  mode  in  which  it  is  inflicted,  whether  by 
a  civil  action  or  a  criminal  prosecution.*  The  term  includes  also  an  equivalent  by 
way  of  damages  for  a  civil  wrong,''  and  is  in  this  sense  sometimes  applied  to 
stipulated  damages  for  breach  of  private  contracts,  wholly  independent  of  statutes.^ 
B.  Statutory  Provisions^  It  is  a  well-settled  rule  that,  where  a  subsequent 
statute  increases  or  diminishes  a  penalty,®  or  varies  the  mode  of  enforcing  the 


also  Fruchev  v.  Eagleson,  15  Ind.  App.  88,  43 
N.  E.  146. 

3.  Connecticut. —  Plumb  v.  Griffin,  74  Conn. 
132,  50  Atl.  1. 

Illinois. —  Gunning  v.  People,  86  111.  App. 
174. 

Indiana. —  American  Credit  Indemnity  Co. 
V.  Ellis,  156  Ind.  212,  59  N.  e.  679. 

Missouri. —  State  v.  Warner,  197  Mo.  650, 
94  S.  W.  962. 

England.— 'Reg.  v.  Smith,  9  Cox  C.  C.  110, 
8  Jiir.  N.  S.  199,  L.  &  C.  131,  31  L.  J.  M.  C. 
105,  5  L.  T.  Eep.  N.  S.  761,  10  Wkly.  Rep. 
273. 

Canada. —  Eeg.  v.  Gavin,  1  Can.  Cr.  Cas. 
59;  Eeg.  v.  Frawley,  2  Cartwr.  Cas.  576; 
Reg.      Carlisle,  6  Ont.  L.  Rep.  718. 

Personal  punishment  included. —  The  word 
"  penalty  "  is  frequently  used  to  designate  a 
pecuniary  punishment  or  liability,  and  has 
sometimes  been  declared  to  be  limited  to  that 
class  alone,  and  not  to  include  imprisonment. 
The  word  is  susceptible  of,  and  is  frequently 
used  in,  a  broader  sense  than  this,  and  as  a 
general  term  inchiding  both  pecuniary  and 
personal  punishment.  State  V.  Hardman,  16 
Ind.  App.  357,  45  N.  E.  345;  U.  S.  v.  Eeis- 
inger.  128  U.  S.  398,  9  S.  Ct.  99,  32  L.  ed. 
480;  U.  S.  V.  Mathews,  23  Fed.  74;  U.  S.  v. 
Ulriei,  28  Fed.  Cas.  No.  16,594,  3  Dill.  532. 

Context  may  restrict  to  pecuniary  penalty. 
—  Rex  V.  Johnston,  11  Can.  Cr.  Cas.  6. 

4.  Woolverton  v.  Taylor,  132  111.  197,  23 
N.  E.  1007.  22  Am.  St.  Rep.  521;  Hall  v. 
Norfolk,  etc.,  R.  Co.,  44  W.  Va.  36,  28  S.  E. 
754,  67  Am.  St.  Rep.  757,  41  L.  R.  A.  669; 
U.  S.  V.  Chouteau,  102  U.  S.  603,  26  L.  ed. 
246;  McDonald  v.  Hearst,  95  Fed.  656. 

5.  Burrows  v.  Delta  Transp.  Co.,  106  Mich. 
582,  64  N.  W.  501,  29  L.  R.  A.  468;  In  re 
Opinion  of  Justices,  73  N.  H.  625,  63  Atl. 
505 ;  Forster  v.  Cumberland  Valley  R.  Co.,  23 
Pa.  St.  371. 

6.  Watt  V.  Sheppard,  2  Ala.  425 ;  Adams 
V.  Rutherford,  13  Oreg.  78,  8  Pac.  896;  Tay- 
loe  V.  Sandiford,  7  Wheat.  (U.  S.)  13,  5 
L.  ed.  384.  See  also  State  v.  Warner,  197 
Mo.  650,  94  S.  W.  962. 

It  is  "  an  agreement  to  pay  a  greater  sum 
to  secure  the  payment  of  a  less  sum  "  (Henry 
V.  Thompson,  Minor  (Ala.)  209,  227;  Krutz 
V.  Robbins,  12  Wash.  7,  11,  40  Pac.  415,  50 
Am.  St.  Rep.  871,  28  L.  R.  A.  676)  ;  or  "  a 
sum  named  as  damages,  to  be  recovered  for 
violating  an  agreement  or  promise  in  lieu  of 
damages"  (Watt  v.  Sheppard,  2  Ala.  425, 
445;  Adams  v.  Rutherford,  13  Oreg.  78,  90, 
8  Pac.  896;  Tavloe  v.  Sandiford,  7  Wheat. 
(U.  S.)  13,  15,  5  L.  ed.  384). 

For  definition  of  penalty  for  breach  of  con- 
tract see  Protector  Endowment  Loan,  etc.,  Co. 
V.  Grice,  5  Q.  B.  D.  592,  596,  45  J.  P.  172,  49 


L.  J.  Q.  B.  812,  43  L.  T.  Rep.  N.  S.  564; 
Ex  p.  Burden,  16  Ch.  D.  675,  680,  44  L.  T. 
Rep.  N.  S.  525,  29  Wkly.  Rep.  879,  per  Lush, 
L.  J.  See  also  Rayner  v.  Rederiaktiebolaget 
Condor,  [1895]  2  Q.  B.  289,  8  Aspin.  43,  64 
L.  J.  Q.  B.  540,  73  L.  T.  Rep.  N.  S.  96,  15 
Reports  542;  The  Princess,  7  Aspin.  432,  70 
L.  T.  Rep.  N.  S.  388,  0  Reports  723. 

Distinguished  from  "  interest." —  Interest 
is  merely  compensation  for  the  use  or  for- 
bearance of  money,  and  is  distinguished  from 
penalty,  which  is  a  punishment.  Thus  a  stat- 
ute providing  that  taxes  shall  bear  interest  at 
the  rate  of  seven  per  cent  per  annum  does 
not  constitute  a  penalty,  such  rate  being  the 
legal  rate.  Sparks  v.  Lowndes  County,  98 
Ga.  284,  25  S.  E.  426.  See  also  New  What- 
com V.  Roeder,  22  Wash.  570,  61  Pac. 
767. 

Distinguished  from  liquidated  damages. — 

There  is  an  important  difference  between  a 
penalty  and  liquidated  damages  for  breach  of 
a  contract;  and  while  a  court  of  equity  may 
relieve  against  a  penalty  and  give  in  lieu 
thereof  to  the  injured  party  the  damages  ac- 
tually sustained,  it  will  not  relieve  against 
the  payment  of  liquidated  damages.  Clyda- 
bank  Engineering,  etc.,  Co.  v.  Yzquerdoy  Cas- 
taneda,  [1905]  A.  C.  6,  74  L.  J.  P.  C.  1,  91 
L.  T.  Rep.  N.  S.  666,  21  T.  L.  R.  58;  Empire 
Loan,  etc.,  Co.  v.  McRae,  5  Ont.  L.  Rep. 
710;  Ont.  Rev.  St.  (1897)  c.  51,  §  57,  (3). 
The  use  of  the  term  "  penalty "  or  "  liqui- 
dated damages  "  does  not  conclusively  deter- 
mine the  intention  of  the  parties,  and  what 
is  called  penalty  may  in  certain  circumstances 
be  construed  to  mean  liquidated  damages  and 
vice  versa.  Elphinstone  v.  Monkland  Iron, 
etc.,  Co.,  11  App.  Cas.  332,  35  Wklv.  Rep. 
17;  Wallis  v.  Smith,  21  Ch.  D.  243,  52  L.  J. 
Ch.  145,  47  L.  T.  Rep.  N.  S.  389,  31  Wkly. 
Rep.  214;  Reindel  v.  Schell,  4  C.  B.  N.  S.  97, 
4  Jur.  N.  S.  310,  27  L.  J.  C.  P.  146,  93 
E.  C.  L.  97;  Sparrow  v.  Paris,  7  H.  &  N.  594, 
8  Jur.  N.  S.  391,  31  L.  J.  Exch.  137,  5  L.  T. 
Rep.  N.  S.  799;  Bonsall  v.  Bvrne,  Ir.  R.  1 
C.  L.  573,  16  Wkly.  Rep.  372;  Dimech  v. 
Corlett,  12  Moore  P.  C.  199,  14  Eng.  Reprint 
887.    See  also  Damages,  13  Cyc.  89  et  seq. 

7.  Penal  statute:  Constitutionality  of  see 
Constitutional  Law,  8  Cyc.  695;  Intoxi- 
cating LiQUOES,  23  Cye.  64  et  seq.  Con- 
struction of  see  Statutes.  Retroactive  opera- 
tion of  acts  repealing  see  Statutes. 

8.  Alahama. —  State  v.  Whitworth,  8  Port. 
434. 

California. —  Eraser  v.  Alexander,  75  Cal. 
147,  16  Pac.  757,  holding  that  the  act  of 
March  30,  1874,  imriosing  on  civil  officers 
who  violate  their  official  duties  a  fine  for  the 
benefit  of  the  informer  is  inconsistent  with 
the  act  of  Maich  14,  1883,  imposing  in  such. 
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same,*  it  operates  as  a  repeal  of  any  former  law  on  the  same  subject.^"  "Where  a 
statute  imposes  a  penalty  for  breach  of  its  provisions,  tliat  is  held  to  exclude  the 
general  provisions  of  the  criminal  code.'"'"'  Bo  where  a  statute  imposes  a  penalty  for 
doing  an  act,  that  act  is  impliedly  forbidden. 

C.  Power  to  Impose.  The  legislature  has  power  to  subject  any  particular 
offense  to  a  penalty,^^  provided  the  imposition  tliereof  does  not  violate  any  consti- 
tutional provision, or  public  justice.^^  It  may  even  go  further  and  subject  tlie 
same  offense  both  to  a  penalty  and  to  a  criminal  prosecution,  and  tliis  is  not  con- 


case  a  fine  for  the  benefit  of  the  county,  and 
is  therefore  repealed  by  the  latter. 

Kentucky. —  Equitable  L.  Assur.  Soc.  v. 
Com.,  113  Ky.  126,  67  S.  W.  388,  23  Ky.  L. 
Rep.  2359;  Louisville,  etc.,  R.  Co.  v.  Com.,  112 
Ky.  635,  66  S.  W.  505,  23  Ky.  L.  Rep.  1900. 

MassacJmsetts. —  Com.  v.  Kimball,  21  Pick. 
373;  Nichols  v.  Squire,  5  Pick.  168. 

New  Hampshire. —  Leighton  v.  Walker,  9 
N.  H.  59. 

New  Jersey. —  Buckallew  v.  Ackerman,  8 
N.  J.  L.  48. 
England. —  Rex  v.  Cator,  4  Burr.  2026. 
See  39  Cent.  Dig.  tit.  "Penalties,"  §§  2,  14. 

9.  Leighton  v.  Walker,  9  N.  H.  59 ;  Buckal- 
lew V.  Ackerman,  8  N.  J.  L.  48. 

10.  See  also  Constitutional  Law,  8  Cyc. 
1035  note  53. 

Cumulative  remedy. —  Where  a  statute  pro- 
hibits an  act  under  a  penalty  to  be  enforced 
by  indictment,  and  a  subsequent  statute  gives 
a  qui  tarn  action  for  such  penalty,  the  latter 
is  merely  cumulative  of,  and  does  not  repeal 
the  remedy  given  by,  the  former  statute. 
Bush  V.  State,  1  Tex.  455.  Where  an  agree- 
ment between  a  municipality  and  a  street 
railway  provided  that  in  default  of  the  rail- 
way laying  tracks  Avithin  the  city  as  re- 
quested it  should  forfeit  its  exclusive  right 
in  that  particular  locality,  it  was  held  that 
this  being  a  stipulated  penalty  for  refusal  no 
action  would  lie  against  the  railway  to  com- 
pel it  to  lay  its  tracks.  Toronto  v.  Toronto 
R.  Co.,  [1907]  A.  C.  315,  76  L.  J.  C.  P.  57,  96 
L.  T.  Rep.  N.  S.  794,  23  T.  L.  R.  480.  And 
where  a  statute  imposed  a  specific  penalty 
for  breach  of  its  provision,  that  was  held  to 
exclude  the  general  provisions  of  the  criminal 
code.  Rex  v.  Hays,  12  Can.  Cr.  Cas.  423,  6 
Can.  R.  Cas.  480,  14  Ont.  L.  Rep.  201. 
Where  a  statute  authorized  a  penalty  to  be 
recovered  by  distress,  that  was  held  not  to 
preclude  a  right  to  bring  an  action  therefor. 
Shepherd  v.  Hills,  11  Exch.  55,  25  L.  J. 
Exeh.  6. 

Effect  of  repeal  of  statute. —  By  express 
provision  of  Kirby  Dig.  Ark.  §  7797,  a  pen- 
alty for  violation  of  a  penal  statute  while 
it  was  in  force  is  recoverable  after  its  repeal, 
in  the  absence  of  express  provision  to  the 
contrary  in  the  rcpeiiling  statute.  Western 
Union  Tel.  Co.  v.  State,  82  Ark.  309,  101 
S.  W.  748.  Similar  provisions  arc  to  be 
found  in  the  statute  law  of  Canada.  For 
example  sec  Can.  Rev.  St.  (1006)  c.  1,  §  10; 
7  Edw.  VM,  c.  2,  §  7  (40)  (Ont.). 

10a.  Rex  v.  Hays,  12  Can.  Cr.  Cas.  423,  0 
Can.  ]{.  Crh.  480,  14  Out.  L.  Rcj).  201. 

10b.  Atty.-Ccn.  v.  Emerald  Hill,  4  Auatr. 
Jur.  l.'tr>  \ciUng  Cundell  v.  Duwhoh,  4  0.  B. 
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376,  11  Jur.  034,  17  L.  J.  C.  P.  311,  56  E.  C. 
L.  376;  O'Brien  v.  Dillon,  9  Ir.  C.  L.  318]. 

11.  Missouri  Pac.  R.  Co.  v.  Humes,  115 
U.  S.  512,  6  S.  Ct.  110,  29  L.  ed.  463,  holding 
that  the  power  of  the  state  to  impose  fines 
and  penalties  for  a  violation  of  its  statutory 
requirements  is  coeval  with  government. 

In  Canada. —  The  provinces  have  power  to 
impose  penalties  for  breach  of  provincial  laws 
(Brit.  North  Am.  Act  (1867),  §  92  (15); 
Atty.-Gen.  v.  Hamilton  St.  R.  Co.,  [1903] 
A.  C.  524,  72  L.  J.  P.  C.  105,  89  L.  T.  Rep. 
N.  S.  107;  Hodge  v.  Reg.,  9  App.  Cas.  117,  53 
L.  J.  P.  C.  1,  50  L.  T.  Rep.  N.  S.  301  \_affirm- 
ing  3  Cartwr.  Cas.  144] ;  Canada  Atty.- 
Gen.  V.  Ontario  Atty.-Gen.,  23  Can.  Sup. 
Ct.  458;  Reg.  V.  Frawley,  46  U.  C.  Q.  B. 
153),  although  the  general  criminal  law  of 
Canada  is  within  the  exclusive  jurisdiction 
of  the  dominion  parliament  (Brit.  North  Am. 
Act  (1867),  §  91,  subs.  27). 

Power  of  municipality  see  Municipal  Coe- 
POEATIONS,  28  Cyc.  692  et  seq.  Statutory 
power  may  be  given  by  the  provincial  legis- 
lature to  municipal  bodies  within  their  legis- 
lative jurisdiction  to  impose  penalties  for 
breach  of  duty  by  municipal  officers,  or  for 
infraction  of  their  by-laws.  For  example  see 
Ont.  Mun.  Act  (1903),  3  Edw.  VII,  e.  19, 
§  702. 

12.  Equitable  L.  Assur.  Soc.  v.  Com.,  113 
Ky.  126,  67  S.  W.  388,  23  Ky.  L.  Rep.  2359; 
Louisville,  etc.,  R.  Co.  v.  Com.,  112  Ky.  635, 
66  S.  W.  505,  23  Ky.  L.  Rep.  1900  (holding 
that  Const.  §  12,  providing  that,  with 
certain  exceptions,  "  no  person  for  an  in- 
dictable offense  shall  be  proceeded  against 
criminally  by  information,"  does  not  apply  to 
misdemeanors  punishable  by  fine,  and  there- 
fore the  legislature  has  power  to  provide  for 
the  prosecution  of  such  offenses  by  penal  ac- 
tion) ;  Campbell  v.  Burns,  94  Me.  127,  46 
Atl.  812;  State  v.  Lubee,  93  Me.  418,  45 
Atl.  520  (holding  that  Pub.  Laws  (1897), 
c.  285,  §  39,  imposing  a  penalty  of  five  dol- 
lars for  each  lobster  less  than  ten  and  one- 
half  inches  in  length  found  in  the  possession 
of  any  person,  is  not  repuganant  to  section  9, 
article  1,  of  the  constitution,  which  prohibits 
the  imposition  of  excessive  penalties). 

13.  State  V.  Zillmann,  121  Wis.  472,  93 
N.  W.  543,  holding  that  Laws  (1001), 
p.  550,  c.  370,  providing  that  any  member  of 
a  board  of  review  of  any  assessment  district 
who  intentionally  omits,  or  agrees  to  omit, 
from  asHcHHinoiit  any  pro])er{y  liable  to  taxa- 
tion in  such  asaossinont,  dintrict  shall  be  liable 
to  a  penalty,  etc.,  is  not  invalid,  as  contrary 
to  public  justice,  guaranteed  by  the  constitu- 
tion. 
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sidered  as  punishing  the  same  offense  twice.^*  To  be  recoverable,  however,  a 
penalty  must  be  expressly  imposed.'^ 

D.  Amount  and  Extent.^*'  The  amount  of  recovery  in  a  penal  action  depends 
entirely  upon  the  provisions  of  the  statute  imposing  the  penalty."  Where  a  pen- 
alty is  given  to  the  party  injured,  the  amount  is  not  affected  or  controlled  by  his 
actual  pecuniary  loss  or  damage.^^  Where  a  penalty  is  given  for  failure  or  neg- 
lect to  do  a  certain  act,  and  a  further  penalty  for  each  day  during  which  such 
refusal  or  neglect  shall  continue,  a  liability  arises  for  a  succession  of  penalties, to 
each  of  the  persons  injured,'^"  which  may  be  recovered  in  successive  actions.^^ 
Where  a  second  offense  subjects  one  to  an  accumulated  penalty,  such  offense  must 
be  of  the  same  nature  as  the  lirst.^^ 

E.  Defenses —  l.  In  General.  Eecovery  will  operate  as  a  bar  to  any  future 
action  for  the  same  penalty .^^  So  too  the  record  of  a  voluntary  confession,  and 
payment  of  the  whole  penalty,  may  be  pleaded  in  bar  to  an  action  qui  tam.^ 
Ignorance,^^  or  misapprehension,^"  of  a  penal  statute  is  no  excuse  for  its  violation, 


14.  People  V.  Stevens,  13  Wend.  (N.  Y.) 
341.  See  also  Municipal  Coepoeations,  28 
Cyc.  696  et  seq. 

15.  Marine  Hospital  Bd.  of  Health  v.  Pa- 
cific Mail  Steamship  Co.,  1  Cal.  197;  Pitts- 
burgh, etc.,  E.  Co.  V.  Methven,  21  Ohio  St. 
586,  holding  that  if  a  statute  in  the  nature 
of  a  police  regulation  gives  a  remedy  for  pri- 
vate injuries  resulting  from  the  violation 
thereof,  and  also  imposes  penalties  at  the  suit 
of  the  public  for  such  violation,  the  former 
•will  not  be  regarded  in  the  nature  of  a  pen- 
alty unless  so  declared. 

16.  Amount  of  penalty  in  appeal-bond  see 
Appeal  and  Eeeor. 

Judgment  see  infra,  II,  D,  4,  a,  ( ii ) . 
Sum  demanded  not  conclusive  see  infra,  II, 
C,  1,  c,  (I). 

17.  Fruchey  v.  Eagleson,  15  Ind.  App.  88, 
43  N.  E.  146. 

One  penalty  for  each  offense. —  Under  the 
modern  rule,  if  the  legislature  intends  to 
allow  cumulative  penalties,  the  statute  au- 
thorizing the  penalty  must  so  state  "  in  so 
many  words."  Hence,  as  the  last  amend- 
ment to  the  Domestic  Commerce  Law,  §  29, 
as  amended  by  N.  Y.  Laws  (1902),  c.  482, 
providing  a  penalty  for  buying  or  selling  or 
having  in  possession  marked  milk  cans  be- 
longing to  another,  allows  a  recovery  of  the 
penalty  "  for  every  violation  "  of  the  statute, 
only  one  penalty  can  be  recovered  for  each 
violation  irrespective  of  the  number  of  cans 
held  by  defendant.  This,  notwithstanding  the 
fact  that  prior  statutes  on  the  subject  al- 
lowed a  penalty  for  "  each  and  every  milk 
can "  so  held.  U.  S.  Condensed  Milk  Co.  v. 
Smith,  116  N.  Y.  App.  Div.  15,  101  N.  Y. 
Suppl.  129. 

18.  Fruchey  v.  Eagleson,  15  Ind.  App.  88, 
43  N.  E.  146. 

19.  Jones  v.  Eochester  Gas,  etc.,  Co.,  7 
N.  Y.  App.  Div.  474,  39  N.  Y.  Suppl.  1110 
[affirmed  in  158  N.  Y.  678,  52  N.  E.  1124]. 

20.  Beaumont  v.  Huddersfleld  Corp.,  67 
J.  P.  57,  1  Loc.  Gov.  118. 

21.  Jones  v.  Rochester  Gas,  etc.,  Co.,  7 
N.  Y.  App.  Div.  474,  39  N.  Y.  Suppl.  1110 
[affirmed  in  158  N.  Y.  678,  52  N.  E.  1124]. 

22.  Scot  V.  Turner,  1  Eoot  (Conn.)  163. 

23.  Indianapolis,  etc.,  R.  Co.  v.  People,  91 


111.  452;  Thompson  v.  Smith,  79  Me.  160,  8 
Atl.  687;  Frohock  v.  Pattee,  38  Me.  103; 
People  V.  Piat,  19  Misc.  (N.  Y.)  131,  43 
N.  Y.  Suppl.  231. 

If,  however,  the  judgment  in  the  former 
action  was  recovered  fraudulently  or  collu- 
sively  in  order  to  protect  defendant,  it  is  no 
bar  to  another  action.  Girdlestone  v.  Brigh- 
ton Aquarium  Co.,  4  Ex.  D.  107,  48  L.  J. 
Exch.  373,  40  L.  T.  Eep.  N.  S.  473,  27  Wkly. 
Eep.  523. 

That  the  informer  is  not  entitled  to  recover 
the  whole  penalty  is  no  defense,  however,  to 
an  action  for  the  recovery  of  a  penalty,  as 
the  disposition  of  the  money,  when  properly 
recovered,  is  a  matter  concerning  only  the 
informer  and  the  state.  Indianapolis,  etc.,  E. 
Co.  V.  People,  91  111.  452. 

Previous  arraignment. —  An  action  to  re- 
cover a  penalty  is  not  barred  by  a  previous 
arraignment  of  the  same  offense  before  a 
magistrate,  who,  although  having  plenary 
jurisdiction  of  the  complaint,  bound  defend- 
ant over  to  a  higher  court;  such  proceedings 
being  a  nullity.  Thompson  v.  Smith,  79  Me. 
160,  8  Atl.  687. 

Where  a  penalty  is  given  by  way  of  pun- 
ishment to  the  offender  rather  than  as  com- 
pensation to  the  party  aggrieved,  a  recovery 
by  one  of  several  persons  aggrieved  by  the 
commission  of  a  single  offense  is  a  bar  to  re- 
covery by  others.  New  Jersey  Cent.  E.  Co.  V. 
Green,  86  Pa.  St.  427,  27  Am.  Eep.  718. 

If  several  incur  a  penalty  by  a  joint  act, 
a  recovery  and  satisfaction  against  one  of 
them  is  a  good  bar  to  an  action  against  the 
others.  Frost  v.  Eowse,  2  Me.  130;  Boutelle 
V.  Nourse,  4  Mass.  431. 

Suit  for  one  penalty  as  a  waiver  of  prior 
penalties  see  Stevenson  v.  New  York  City  E. 
Co.,  54  Misc.  (N.  Y.)  641,  104  N.  Y.  SuppL 
866. 

24.  Hamilton  v.  Williams,  1  Tyler  (Vt.)  15. 

25.  Quimby  v.  Waters,  28  N.  J.  L.  533; 
Dunster  v.  Eandolph,  9  N.  J.  L.  J.  178; 
Smith  V.  Brown,  1  Wend.  (N.  Y.)  231;  Hyde 
V.  Melvin,  11  Johns.  (N.  Y.)  521;  The  Ann, 
1  Fed.  Cas.  No.  397,  1  Gall.  62.  See  also 
Municipal  Coepoeations,  28  Cyc.  779  text 
and  note  48. 

26.  Sherman  v.  Spencer,  1  N.  Y,  Leg.  Obs. 
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unless  the  statute  makes  knowledge  and  wilfulness  elements  of  the  offense.  The 
violation  of  the  statute  consists  in  doing  the  prohibited  act,  or  in  the  refusal  or 
omission  to  perform  the  required  duty,  and  not  in  the  intent  or  motive  by  which 
the  party  is  actuated.^^  Nor  is  it  a  defense  that  others  violate  the  statute  with 
impunity;^  that  a  former  action  was  settled  without  leave  of  court  that  an 
agreement  for  reference  and  arbitration  was  made  between  the  person  claiming 
the  penalty  and  defendant;^  or  that  defendant  has  been  acquitted  in  a  criminal 
prosecution  for  violation  of  the  statute.^^ 

2.  Set-Off.  a  penalty  for  breach  of  a  statute  is  not  subject  to  set-off.^ 
F.  Persons  Entitled  to  Enforce —  I.  In  General.  The  person  entitled 
to  recover  a  statutory  penalty  is  to  be  determined  from  the  language  and  intent  of 
the  statute.^  Persons  injured,^^  and  informers,^^  are  frequently  expressly  named. 
If  the  statute  omits  to  specify  by  whom  the  action  may  be  brought  without  naming 
"  common  informer,"  "  prosecutor,"  or  "  person  who  will  sue,"  it  has  been 
adjudged  that  the  action  is  limited  to  the  injured  party.^^ 

2.  Informers.^  A  common  informer  cannot  maintain  an  action  for  a  penalty 
except  when  power  is  given  him  for  that  purpose  by  statute,  either  in  express 
terms  or  by  implication  ;     and  not  then  unless  he  sues  within  the  time  prescribed 


172.  See  also  Municipal  Cokpokations,  28 
Cyc.  779  note  46. 

27.  Quimby  v.  Waters,  28  N.  J.  L.  533; 
Monroe  Dairy  Assoc.  v.  Stanley,  65  Hun 
(N.  Y.)  163,  20  N.  Y.  Suppl.  19  (holding 
that  a  person  whose  servants  or  employees 
fail  to  return  a  milk  can  having  the  name 
of  the  owner  stamped  thereon  is  amenable 
to  the  penalty  of  N.  Y.  Laws  (1887),  c.  401, 
§  4,  as  amended  by  the  Laws  of  1890,  making 
the  possession  of  such  can  a  misdemeanor, 
and  making  the  fact  of  possession  presump- 
tive evidence  of  illegal  possession,  although 
such  person  never  knew  that  the  can  was  on 
his  premises)  ;  Sturges  v.  Maitland,  Anth. 
N.  P.  (N.  Y.)  208;  U.  S.  V.  Tliomasson,  28 
Fed.  Cas.  No.  16,478,  4  Biss.  99. 

28.  Buffalo  V.  New  York,  etc.,  E.  Co.,  152 
N.  Y.  276,  46  N.  E.  496  laffirming  6  Misc. 
630,  27  N.  Y.  Suppl.  297].  See  also  Munici- 
pal CoEPOEATiONS,  28  Cyc.  779  text  and  note 
45. 

29.  Eaynham  v.  Eounseville,  9  Pick. 
(Mass.)  44. 

30.  Middleton  v.  Wilmington,  etc.,  E.  Co., 
95  N.  C.  167,  holding  that  whore  a  statute 
allows  an  action  to  be  brought  for  a  penalty 
created  by  it,  by  any  person  who  may  sue  for 
it,  no  person  has  such  an  interest  in  it  as  can 
be  the  subject  of  arbitration  until  suit  has 
been  brought. 

31.  People  V.  Snyder,  '90  N.  Y.  App.  Div. 
422,  86  N.  Y.  Suppl.  415.  Sco  Judgmionts,  23 
Cyc.  1350  note  33. 

32.  Chambersburg  Bank  v.  Com.,  2  Grant 
(Pa.)  384.  But  see  McKelvoy  IMcLoan,  34 
U.  C.  Q.  B.  635.  See  Eecoupment,  Set-Off, 
AND  Countek-Claim. 

33.  Parties  plaintiff  see  infra,  IT,  B,  2; 
and  Municipal  Coupokationh,  28  Cyc.  788 
ct  Hcq. 

34.  See  Farr  v.  Smith,  64  N.  11.  605,  15 
Atl.  22,  holding  Hint  the  ])oii;\l(y  jirovidcd 
by  Gen.  Laws,  c.  22!),  ij  10,  't\V(!nly-(iv(! 
centH  .a  mile  for  tlie  travel  I'lich  wny  of  a 
piirty  M  Ills  atiorncy  to  nllcnd  iho  tnking  of 
depoHiiionH,  when  no  deposition  is  taken,  can- 
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not  be  recovered  for  the  travel  of  the  general 
business  agent  of  the  party  for  that  purpose. 

Infant. —  Under  a  statute  which  provides 
that  an  informer  may  sue  in  person  or  by 
attorney,  an  infant  suing  by  his  next  friend 
cannot  recover.  Garrett  v.  Eoberts,  10  Ont. 
App.  650. 

35.  Phillips  V.  Bevans,  23  N.  J.  L.  373, 
holding  that  if  a  penal  statute  authorizes  a 
penalty  to  be  sued  for  by  the  party  injured, 
any  one  of  several  parties  jointly  injured  by 
the  offense  may  sue  for  and  recover  the  pen- 
alty. 

Waiver  of  right  to  sue. —  The  institution  of 
an  action  to  recover  a  statutory  penalty 
against  a  street  car  company  for  refusal  to 
give  a  transfer  operates  as  a  waiver  of 
plaintiff's  right  to  penalties  for  prior  de- 
faults. Stevenson  v.  New  York  City  E.  Co., 
54  Misc.  (N.  Y.)  641,  104  N.  Y.  Suppl. 
866. 

36.  See  infra,  I,  F,  2. 

37.  See  Phillips  v.  Bevans,  23  N.  J.  L. 
373. 

38.  See  also  Municipal  Cokpokations,  28 
Cyc.  790. 

39.  See  infra,  II,  B,  2,  b,  (i). 
Informer  must  be  natural  person. —  The 

right  to  sue  as  an  informer  is  limited  to  a 
person,  and  the  United  States  cannot  sue 
in  that  character.  U.  S.  'v.  Bougher.  24  Fed. 
Cas.  No.  14,627,  6  McLean  277.  The  statute 
authorizing  a  certain  penalty  to  be  recovered 
by  any  person  in  his  own  name  docs  not  aii- 
tiiorizo  a  corporation  to  sue  therefor.  An- 
cient City  Sportman's  Club  v.  Miller,  7  Lans. 
(N.  Y.)  "412. 

A  county  assessor  and  collector  of  taxes 
may  sue  in  a  qui  tarn  action  as  informer,  and 
recover  a.  statufory  penalty.  Tarde  v.  Bense- 
maii,  31  Tex.  277. 

Infant's  right  to  sue  sco  supra,  note  34. 

Intervention  by  informer. —  An  informer 
cannot  tliruHt  liiiiisolf  into  a  proceeding  in- 
Hlltuled  l)y  tlio  attornoy-genernl  for  Hie  solo 
UHC  of  ilio  government,  when  bis  becoming  a 
party  is  resisted  by  siieh  ollicer,  and  after 
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by  the  statute.*"  If,  where  a  part  of  a  penalty  is  given  to  the  public  and  a  part 
to  a  common  informer,  the  latter  fails  to  commence  a  suit  for  the  penalty,  the 
state  may  prosecute  for  the  whole.*' 

G.  Persons  Liable.*^  The  persons  liable  for  a  statutory  penalty  depend 
upon  the  language  and  intent  of  the  statute  imposing  it.  Under  a  statute  making 
"  any  person  "  who  violates  the  statute  liable,  the  penalty  is  applicable  only  to 
the  one  derelict  in  duty  and  personally  guilty  of  the  wrong ;  and  it  depends  on 
the  nature  of  the  offense,  as  being  entire  or  several,  whether  several  persons, 
jointly  and  simultaneously  committing  it,  are  to  be  subjected,  the  whole  to  but 
one  penalty  or  each  to  the  whole  penalty.**  Where  the  statute  I'equires  the  pro- 
hibited act  to  have  been  done  "  knowingly  and  wilfully  "  in  order  to  subject  one 
to  the  penalty,  it  must  clearly  appear  that  tlie  act  was  so  done.*^ 

H.  Remission  —  l.  By  Legislature  or  Executive,*^  Following  the  principle 
of  the  English  authorities*'''  it  is  held  that,  after  a  judgment  vesting  a  moiety  of 
a  penalty  in  an  informer,  the  power  of  pardon  confided  to  the  president  by  the 
constitution  is  limited  to  the  remission  of  the  share  of  the  government  only,  and 
that  it  is  inoperative  to  divest  the  share  of  the  informer.*^    So  too  the  power  of 


issue  is  joined,  and  proof  furnished  by  other 
parties.  Francis  v.  U.  S.,  5  Wall.  (U.  S.) 
S38,  18  L.  ed.  603. 

40.  Fagan  v.  Armistead,  33  N.  C.  433. 

41.  State  r.  Bishop,  7  Conn.  181;  State  v. 
Smith,  04  Me.  423;  Wiseasset  v.  Trundy,  12 
Me.  204;  Com.  f.  Howard,  13  Mass.  221; 
Eex  V.  Hymen,  7  T.  R.  536,  4  Rev.  Rep.  524. 

42.  Parties  defendant  see  inpa,  II,  B,  3; 
and  Municipal  Corporations,  28  Cyc.  778. 

43.  See  cases  cited  infra,  this  note;  and 
infra,  11,  C,  5,  a. 

A  contractor  has  been  held  not  to  be  liable 
for  the  acts  of  a  subcontractor.  Bufifalo  v. 
Clement,  19  N.  Y.  Suppl.  846. 

Corporation. — An  indictment  will  not  lie 
against  a  corporation  under  a  statute  making 
"  any  person  "  liable  to  a  penalty.  State  v. 
Cincinnati  Fertilizer  Co.,  24  Ohio  St.  611. 
Unless  the  word  "  person "  is  defined  to  in- 
clude corporation,  and  there  is  nothing  in 
the  act  to  lead  to  the  conclusion  that  cor- 
porations are  not  intended  to  be  included. 
For  example  see  Can.  Rev.  St.  (1906)  c.  1, 
§  34  (20)  ;  7  Edw.  VII,  c.  2,  §  7  (13)  (Ont.). 

Partnership. —  An  action  cannot  be  main- 
tained against  a  partnership  as  such.  Hargo 
V.  Meyers,  4  Ohio  Cir.  Ct.  275,  2  Ohio  Cir. 
Dec.  543;  Porter  V.  Vance,  14  Lea  (Tenn.) 
629.  In  England  and  Canada  a  partnership 
may  now  be  sued  in  the  firm-name,  but  the 
individuals  composing  the  firm  must  be 
served.    See  Judicature  Acts  and  Rules. 

44.  Warren  v.  Doolittle,  5  Cow.  (N.  Y.) 
678.  See  also  Cvirtis  v.  Hurlburt,  2  Conn. 
309;  Drake  v.  Preston,  34  U.  C.  Q.  B.  257. 

45.  Williams  v.  Hendricks,  115  Ala.  277, 
22  So.  439,  67  Am.  St.  Rep.  32,  41  L.  R.  A. 
650.  Compare  Verona  Cent.  Cheese  Factory 
v.  Murtaugh,  4  Lans.  (X.  Y. )  17.  And  see 
infra,  note  78,  page  . 

46.  Pardon  generally  see  Paedons,  29  Cyc. 
1558. 

Remission  of  penalty  to  confer  jurisdic- 
tion see  24  Cyc.  474  note  63. 

In  Canada. —  The  dominion  parliament  may 
authorize  the  governor-general  in  council  to 
remit  penalties  which  are  within  the  juris- 


diction of  the  dominion  parliament.  Can. 
Rev.  St.  (1906)  c.  146,  §  1084.  Provincial 
parliaments  may  provide  for  the  remission  of 
penalties  which  they  have  power  to  impose. 
Ont.  Rev.  St.  (1897)  c.  51,  §  57  (3);  7 
Edw.  VII,  c.  26  (Ont.).  So  the  provincial 
parliaments  may  authorize  the  lieutenant- 
governor  in  council  to  remit  penalties  which 
are  within  the  jurisdiction  of  the  provincial 
legislature.  7  Edw.  VII,  c.  26,  §  6  (Ont.). 
And  the  provincial  legislature  may  also  au- 
thorize courts  of  law  to  remit  such  penalties. 
See  statutes  referred  to  infra,  note  52. 

47.  The  English  authorities  are  uniform 
to  the  eff'ect  that  the  king  may  discharge 
his  own  share  in  a  penalty  as  well  after  as 
before  judgment,  but  that  after  judgment  he 
cannot  remit  the  share  of  an  informer,  be- 
cause the  share  of  an  informer  is  by  the  judg- 
ment vested  in  him.  Grosset  v.  Ogilvie,  5 
Bro.  P.  C.  527,  2  Eng.  Reprint  841;  Howel 
V.  James,  Str.  1272;  Coke  Inst.  c.  105;  2 
Hawkins  P.  C.  c.  37,  553;  17  Viner  Abr.  39. 

48.  U.  S.  V.  Griswold,  24  Fed.  361  [affirmed 
in  30  Fed.  762]  ;  U.  S.  v.  Harris,  26  Fed.  Cas. 
No.  15,312,  1  Abb.  110.  But  see  U.  S.  v. 
Thomasson,  28  Fed.  Cas.  No.  16,479,  4  Biss. 
336,  where  it  is  said  that  the  moiety  of  the 
penalty  is  given  to  the  informer  subject  to 
the  contingency  of  a  presidential  pardon,  and 
the  informer  is  not  absolutely  vested  with 
the  right  to  the  moiety  by  virtue  of  the  judg- 
ment in  his  favor,  but  only  on  the  condition 
that  the  informer  should  have  a  right  to  the 
moiety,  if  the  president  should  never  pardon 
the  offense.    See  also  Pardons,  29  Cyc.  1558. 

Before  judgment,  when  the  prosecution  is 
wholly  in  the  name  of  the  United  States,  the 
president  has  complete  power  over  the  whole 
case.  U.  S.  v.  Harris,  26  Fed.  Cas.  No.  15,312, 
1  Abb.  110. 

If  an  informer  could  be  deprived  of  his 
reward  after  he  had  earned  it,  no  one  would 
be  foolish  enough  to  incur  the  trouble  and 
expense,  or  even  the  ill-will,  incident  to  the 
prosecution  of  an  action  for  a  penalty,  sub- 
ject to  the  contingency  of  having  the  same 
remitted  or  the  judgment  compromised  after 
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the  legislature  to  remit  a  penalty  is  too  well  settled  to  admit  of  controversy,** 
And  it  has  been  held  that  congress  has  the  power  to  autliorize  the  secretary  of 
the  treasury  to  remit  any  penalty  incurred  by  the  breach  of  tlie  revenue  laws, 
either  before  or  after  judgment;^  and  if  remitted  before  the  money  is  actually 
paid  it  embraces  the  share  given  by  law  in  such  cases  to  the  officers  of  the  customs 
as  well  as  the  share  of  the  United  States.'^^ 

2.  By  Court,  A  court  may  relieve  against  unreasonable  penalties  in  private 
contracts,  but  not  against  those  created  by  law,  unless  empowered  by  statute  so 
to  do.^^ 

1.  Payment —  l.  Medium  of  Payment.  Under  a  provision  requiring  penalties 
to  be  paid  into  the  county  treasury,  such  penalties  are  to  be  treated  as  debts  due 
the  county,  and  may  be  paid  in  county  warrants.^^ 

2.  To  Whom  Made  and  Effect.  An  informer,  to  whom  a  moiety  of  the  pen- 
alty is  given,  may  accept  payment  of  the  judgment  recovered  and  discharge 
defendant,  although  he  has  no  right  to  discharge  the  judgment  without  leave  of 
court.'"^ 

J._  Disposition  of  Proceeds  =^  —  l.  In  General.  The  legislature  may  by  stat- 
ute give  penalties  and  forfeitures  to  such  persons  and  for  such  particular  purposes 
as  in  its  wisdom  it  may  deem  proper ;  ^'^  and  such  a  statute  does  not  violate  a  con- 
stitutional provision  requiring  all  fines  assessed  for  breaches  of  the  penal  laws,^'  or 


it  was  obtained.  U.  S.  v.  Griswold,  24  Fed. 
361. 

The  governor  of  a  state  has  the  constitu- 
tional right  to  remit  the  part  of  a  penalty 
due  to  the  state ;  but  it  is  otherwise  as  to  the 
part  given  to  the  informer.  State  x,.  Wil- 
liams, 1  Nott  &  M.  (S.  C.)  26.  In  Pennsyl- 
vania the  penalties  which  may  be  remitted 
by  the  governor  are  such  as  are  now  or  were 
originally  payable  to  the  state.  Shoop  v. 
Com.,  3  Pa.  St.  126. 

49.  Coles  V.  Madison  County,  1  111.  154,  12 
Am.  Dee.  161;  Maryland  v.  Baltimore,  etc., 
R.  Co.,  3  How.  (U.  S.)  534,  11  L.  ed.  714. 

The  repeal  of  a  law  imposing  a  penalty  is 
of  itself  a  remission.  Coles  v.  Madison 
County,  1  111.  154,  12  Am.  Dec.  161;  Mary- 
land V.  Baltimore,  etc.,  R.  Co.,  3  How. 
(U.  S.)  534,  11  L.  ed.  714.  But  see  Can. 
Rev.  St.  (1906)  c.  1  (19d)  ;  7  Edw.  VII, 
e.  2,  §  7  (46cZ)  (Ont.). 

50.  U.  S.  V.  Morris,  10  Wheat.  (U.  S.) 
246,  6  L.  ed.  314  [affirming  26  Fed.  Cas.  No. 
15,816,  1  Paine  209].  See  also  Confiscation 
Cases,  7  Wall.  (U.  S.)  454,  19  L.  ed.  196; 
and  Internal  Revenue,  22  Cye.  1693. 

51.  U.  S.  V.  Morris,  10  Wheat.  (U.  S.)  246, 
6  L.  ed.  314  [affirming  26  Fed.  Cas.  No. 
15,816,  1  Paine  200]. 

This  power  to  remit  penalties  conferred  by 
act  of  congress  on  the  secretary  of  the  treas- 
ury is  materially  distinguishable  from  the 
power  of  ])ar(lon  conferri'd  on  the  president 
by  the  constitution.  U.  S.  v.  Harris,  26  Fed. 
Cas.  No.  15,312,  1  Abb.  110. 

52.  ]5i'ant  v.  l.ouisiana  State  l^ank,  8  Mart. 
(La.)  310.  Oomparo  Municipal  Cokpora- 
TiONS,  28  Cyc.  820. 

For  statutes  conferring  the  "  ])ower  to 
remit  jicnalties"  sec;  tlio  following  hhiglish 
Htatutcs:  60  Vict.  c.  15,  W'liod.  (M)  ;  58 
Vict.  c.  12,  §  52  (3)  ;  A<)  Vict.  c.  16,  38. 
And  see  the  following  Canadiiin  Htntntes: 
Brit.  Col.  Rev.  St.  (1897)  c.  56,  S  16  (7); 
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Manitoba  Rev.  St.  (1902)  c.  40,  §  38  (c)  ; 
Ont.  Rev.  St.  c.  60,  §  75;  Ont.  Rev.  St.  (1897) 
c.  55,  §  28;  Ont.  Rev.  St.  (1897)  c.  51,  §§  30, 
57  (3)  (8). 

53.  McKibben  v.  State,  31  Ark.  46. 

54.  Caswell  v.  Allen,  10  Johns.  (N.  Y.)  118. 

55.  Disposition  of  penalties  for  violation 
of:  Customs  Laws  see  Customs  Duties,  12 
Cyc.  1187.  Laws  Regulating  Sale  of  Intoxi- 
cating Liquors  see  Intoxicating  Liquors, 
23  Cyc.  171.  Revenue  Laws  see  Internal 
Revenue,  22  Cyc.  1694. 

56.  Missouri. —  Barnett  V.  Atlantic,  etc.,  R. 
Co.,  68  Mo.  56,  30  Am.  Rep.  773. 

Nebraska. —  Graham  v.  Kibble,  9  Nebr.  182, 
2  N.  W.  455. 

North  Carolina. —  State  v.  Marietta,  etc., 
R.  Co.,  108  N.  C.  24,  12  S.  E.  1041 ;  Katzen- 
stein  V.  Raleigh,  etc.,  R.  Co.,  84  N.  C.  688. 

Oklahoma. —  Perry  Bd.  of  Education  v, 
Haralson,  2  Okla.  170,  37  Pac.  1063. 

United  States. —  Missouri  Pac.  R.  Co.  v. 
Humes,  115  U.  S.  512,  6  S.  Ct.  110,  29  L.  ed. 
463. 

See  39  Cent.  Dig.  tit.  "Penalties,"  §  11. 

Defendant  not  concerned  in  disposition. — 
It  is  no  concern  of  defendant  how  the  pen- 
alty is  appropriated.  He  is  in  no  way  re- 
sponsible for  the  disposition  to  be  made  of 
it  when  collected.  Indianapolis,  etc.,  R.  Co. 
V.  People,  91  111.  452;  Pennsjdvania  Co.  i;. 
State,  142  Ind.  428,  41  N.  E."  937 ;  State  v. 
Thrasher,  79  Me.  17,  7  Atl.  814;  State  i;. 
Willis,  78  Me.  70,  2  Atl.  848;  State  v.  Smith, 
64  Me.  423. 

57.  See  cases  cited  infra,  this  note. 

The  lines  referred  to  in  such  a  constitu- 
tional ])r()vision  arc  those  imposed  by  law  as 
a  punishmont  for  crime,  and  not  tliosp  re- 
coverable in  civil  actions.  Sinto  r.  Indiana, 
etc.,  R.  Co.,  133  Ind.  09,  32  N.  E.  817,  18 
L.  K.  A.  502;  Toledo,  etc.,  R.  Co.  r.  Stciilion- 
Hon,  131  Ind.  203,  30  N.  K.  1082;  Sounicrn 
Express  Co.  v.  Com.,  92  Va.  59,  22  S.  E. 
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the  "  clear  proceeds  "  of  fines  and  penalties,^^  to  be  paid  into  the  common  school 
fund.  If,  however,  it  is  provided  by  the  constitution  that  the  proceeds  of  penal- 
ties must  be  "  exclusively  "  applied  to  the  school  fund,  a  statute  otherwise  dis^ 
posing  of  part  of  the  proceeds  is  void.^^ 

2.  Rights  of  Informers.  In  accordance  with  the  principle  above  stated,^"  it  is 
competent  for  the  legislature,  by  way  of  inducement  to  secure  prompt  enforce- 
ment of  the  penal  laws,  to  allow  a  part  of  each  penalty  recovered  to  go  to  the 
informer."  His  title  thereto  depends  upon  the  recovery,  and  until  then  he  has 
no  vested  riglit  therein.''^  By  commencing  an  action,  however,  he  attaches  a 
right  in  himself  to  the  penalty,  which  cannot  be  divested  by  a  subsequent  suit, 
brought  by  another  individual,  even  though  judgment  be  first  recovered  in  the 
second  suit.^^  In  order  to  entitle  an  informer  to  his  moiety  of  the  penalty,  it 
should  appear  of  record  that  he  complained  or  sued  for  it  and  this  within  the 
time  limited  by  the  statute  ;  otherwise  the  whole  penalty  goes  to  the  state.^^  If 
no  private  person  is  authorized  to  sue  for  a  penalty,  it  belongs,  when  collected,  to 
the  state  which  alone  can  sue  for  its  recovery .^^ 

II.  ACTIONS  AND  OTHER  PROCEEDINGS. 

A.  Nature  and  Form  of  Remedy  and  Conditions  Precedent  —  l.  Nature 
OF  Remedy.  Actions  for  penalties,  whether  regarded  as  founded  upon  the  implied 
contract  every  person  enters  into  with  the  state  to  observe  its  laws,^^  or  upon  a 


809,  41  L.  R.  A.  436;  Platteville  v.  Bell,  43 
Wis.  488. 

58.  State  v.  Hannibal,  etc.,  R.  Co.,  89  Mo. 
571,  1  S.  W.  133;  State  v.  Wabash,  etc.,  R. 
Co.,  89  Mo.  562,  1  S.  W.  130;  Spealman  v. 
Missouri  Pae.  R.  Co.,  71  Mo.  434;  Barnett  v. 
Atlantic,  etc.,  R.  Co.,  68  Mo.  56,  30  Am.  Rep. 
773 ;  State  v.  Marietta,  etc.,  R.  Co.,  108  N.  C. 
24,  12  S.  E.  1041;  Katzenstein  v.  Raleigh, 
etc.,  R.  Co.,  84  N.  C.  688.  See  also  Platte- 
ville V.  Bell,  43  Wis.  488. 

Such  a  constitutional  provision  refers  only 
to  such  penalties  as  by  the  several  statutes 
imposing  them  shall  accrue  to  the  state. 
Spealman  v.  Missouri  Pac.  R.  Co.,  71  Mo. 
434;  Barnett  v.  Atlantic,  etc.,  R.  Co.,  68 
Mo.  56,  30  Am.  Rep.  773;  State  v.  Marietta, 
etc.,  R.  Co.,  108  N.  C.  24,  12  S.  E.  1041; 
Katzenstein  v.  Raleigh,  etc.,  R.  Co.,  84  N.  C. 
688. 

Entire  disposition  of  penalty  unconstitu- 
tional.—  Under  a  constitution  setting  apart 
for  the  school  fund  the  "  clear  proceeds  "  of  all 
funds  collected,  a  law  which  gives  an  entire 
penalty  to  a  complainant  is  void,  because  it 
admits  of  no  "  clear  proceeds,"  Avhich  can 
come  to  the  state  for  the  school  fund.  But- 
ton V.  Fowler,  27  Wis.  427;  Lynch  v.  Tlie 
Economy,  27  Wis.  69. 

59.  Atchison,  etc.,  R.  Co.  v.  State,  22 
Kan.  1. 

60.  See  supra,  I,  J,  1. 

61.  State  V.  Oriol,  49  La.  Ann.  442,  21  So. 
634;  State  v.  Hannibal,  etc.,  R.  Co.,  89  Mo. 
571,  1  S.  W.  133;  State  v.  Wabash,  etc.,  R. 
Co.,  89  Mo.  562,  1  S.  W.  130;  State  v. 
Maultsby,  139  N.  C.  583,  51  S.  E.  956. 

An  informer  is  he  who  with  the  intention 
of  having  his  information  acted  upon  first 
gives  information  of  a  violation  of  law  which 
induces  the  prosecution  and  contributes  to  the 
recovery  of  the  fine,  penalty,  or  forfeiture, 
which  is  eventually  recovered.    In  re  Web- 


ster, 29  Fed.  Cas.  No.  17,332.  See  also  22 
Cyc.  720. 

Medical  society  as  informer. —  N.  Y.  Laws 
(1895),  c.  398,  §  153,  providing  that  when 
any  prosecution  thereunder,  for  practising 
medicine  without  lawful  registration  as  a 
physician,  is  made  on  the  complaint  of  any 
incorporated  medical  society  of  the  state,  or 
any  county  medical  society  entitled  to  rep- 
resentation in  a  state  medical  society,  the 
fines  collected  shall  be  paid  to  the  society 
making  the  complaint,  applies  generally  to 
all  incorporated  medical  societies,  whether 
denominated  "  societies  "  or  "  associations." 
New  York  County  Medical  Assoc.  v.  New 
York,  32  Misc.  (N.  Y.)  116,  65  N.  Y.  Suppl. 
531. 

62.  Com.  V.  Welch,  2  Dana  (Ky.)  330. 
See  Constitutional  Law,  8  Cyc.  911. 

63.  State  v.  Smith,  64  Me.  423;  Dozier  v. 
Williams,  47  Miss.  605;  Pike  v.  Madbury,  12 
N.  H.  262 ;  Beadleston  v.  Sprague,  6  Johns. 
(N.  Y.)  101. 

The  recovery  in  a  collusive  action,  no  mat- 
ter when  b)-ought,  is  no  bar  to  a  bona  fide 
action.  Girdlestone  v.  Brighton  Aquarium 
Co.,  4  Ex.  D.  107,  48  L.  J.  Exch.  373,  40 
L.  T.  Rep.  N.  S.  473,  27  Wkly.  Rep.  523. 

64.  State  v.  Smith,  64  Me.  423;  Com.  i;. 
Howard,  13  Mass.  221 ;  Com.  v.  Frost,  5  Mass. 
53;  State  V.  Smith,  49  N.  H.  155,  6  Am. 
Rep.  480. 

65.  Com;  V.  Frost,  5  Mass.  53. 

66.  State  v.  Smith,  64  Me.  423;  Com. 
Howard,   13  Mass.   221;    Com.  v.  Frost,  5 
Mass.  53;  State  v.  Smith,  49  N.  H.  155,  6 
Am.  Rep.  480. 

67.  Katzenstein  v.  Raleigh,  etc.,  R.  Co.,  84 
N.  C.  688.  Bradlaugh  v.  Clarke,  8  App.  Cas. 
354,  47  J.  P.  405,  52  L.  J.  Q.  B.  505,  48 
L.  T.  Rep.  N.  S.  681,  31  Wkly.  Rep.  677. 

68.  Katzenstein  v.  Raleigh,  etc.,  R.  Co.,  84 
N.  C.  688;  Doughty  v.  Atlantic,  etc.,  R.  Co., 
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tort,  that  is,  a  wrongful  violation  of  a  public  duty,^  are  civil  actions.™  In  a  few 
cases,  however,  a  distinction  seems  to  be  made  between  penalties  given  for  the 
indemnity  of  the  party  aggrieved,  and  those  merely  intended  to  punish  the  act 
as  an  oflEense ;  regarding  the  former  as  civil  suits,''''  and  the  latter  as  not.'''' 

2.  Form  of  Remedy  —  a.  When  Prescribed  by  Statute.  The  mode  in  which 
penalties  shall  be  enforced,  whether  at  the  suit  of  a  private  party  or  at  tlie  suit  of  the 
public,  is  a  matter  of  legislative  discretion.''^  Where  a  statute  gives  a  penalty  and 
prescribes  the  form  of  action  for  its  recovery,  such  form  of  action  is  exclusive.''* 


78  N.  C.  22 ;  Edenton  v.  Wool,  65  N.  C.  379 ; 
Stearns  v.  U.  S.,  22  Fed.  Cas.  No.  13,341,  2 
Paine  300;  3  Blackstone  Comm.  160.  Com- 
■pare  McCoun  v.  New  York  Cent.,  etc.,  E.  Co., 
7  Lans.  (N.  Y.)  75  [affirmed  in  50  N.  Y. 
176]. 

69.  Webster  v.  People,  14  111.  365 ;  Bowers 
v.  Green,  2  111.  42;  Western  Union  Tel.  Co. 
V.  Bright,  90  Va.  778,  20  S.  E.  146;  Chaffee 
V.  U.  S.  18  Wall.  (U.  S.)  516,  21  L.  ed. 
908. 

70.  Arkansas. —  Kansas  City,  etc.,  P.  Co. 
V.  State,  63  Ark.  134,  37  S.  W.  1047. 

Connecticut. —  Clark  v.  Turner,  1  Root  200. 

Illinois. —  People  v.  Blue  Mountain  Joe, 
129  111.  370,  21  N.  E.  923;  Partridge  v.  Sny- 
der, 78  111.  519;  Webster  v.  People,  14  111. 
365. 

Indiana. —  Indianapolis  v.  Fairchild,  1  Ind. 
315 ;  Greensburg  v.  Cleveland,  etc.,  R.  Co., 
23  Ind.  App.  141,  55  N.  E.  46. 

Maryland. —  State  v.  Mace,  5  Md.  337. 

Massachusetts. —  Roberge  v.  Burnham,  124 
Mass.  277. 

Missouri. —  Glenwood  v.  Roberts,  59  Mo. 
App.  167. 

iYe6ras/.-a.— Mitchell  v.  State,  12  Nebr.  538, 
11  N.  W.  848. 

Ncio  Fampshire. —  Hitchcock  v.  Munger,  15 
N.  H.  97 ;  Dow  v.  Norris,  4  N.  H.  16,  17  Am. 
Dec.  400. 

New  Jersey. —  Koch  v.  Vanderhoof,  49  N.  J. 
L.  619,  9  Atl.  771. 

Ohio. —  State  v.  Chandler,  8  Ohio  Dec.  (Re- 
print) 322,  7  Cine.  L.  Bui.  97. 

Virginia.— WeUs  V.  Com.,  107  Va.  834,  57 
S.  E.'588. 

Wisconsin.—  State  v.  Zillman,  121  Wis.  472, 
98  N.  W.  543;  State  v.  Grove,  77  Wis.  448, 
46  N.  W.  532;  Platteville  v.  Bell,  43  Wis. 
488;  State  v.  Hayden,  32  Wis.  663. 

Wyoming. —  Fein  v.  U.  S.,  1  Wyo.  246. 

United  Stales. —  Jacob  v.  U.  S.,  13  Fed. 
Case.  No.  7,157,  1  Brock.  520;  Stearns  v. 
V.  S.,  22  Fed.  Cas.  No.  13,341,  2  Paine  300. 

England. — Atchcson  v.  Everitt,  Cowp.  382; 
Wilson  V.  Rastall,  4  T.  R.  753,  2  Rev.  Rep. 
515. 

See  39  Cent.  Dig.  tit.  "  Penalties,"  §  13. 
See  also  Municipal  Corpobations,  28  Cyc. 
781. 

Although  in  the  name  of  the  state,  prose- 
<Mi(i()nH  will  ))(;  (Icciiicd  civil  nctions,  if  the 
form  of  actio))  Ih  civil.  T('o])lo  c.  I IoH'))t;)]),  3 
Mich.  218;  Mitchell  r.  State,  12  Nobr.  538, 
]  1  N.  W.  848. 

Nature  of  qui  tarn  action. — A  qui  torn  ao- 
i'tdw  for  n,  H(i)ti)tory  poiiiliv  is  a  civil  ])r()- 
occding  (Cunfioid  v'.  Mitclioi'l,  43  Conn.  109; 
Htnto  V.  Hannibal,  etc.,  R.  Co.,  30  Mo.  App. 
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494;  Brophy  v.  Perth  Amboy,  44  N.  J.  L. 
217  [reversing  43  N.  J.  L.  589];  Waters  v. 
Day,  10  Vt.  487)  ;  while  an  information  qui 
tarn  is  criminal  (Canfield  v.  Mitchell,  43 
Conn.  169;  State  v.  Hannibal,  etc.,  R.  Co.,  30 
Mo.  App.  494). 

71.  Mevay  v.  Edmiston,  1  Eawle  (Pa.) 
457;  Com.  v.  Bennett,  16  Serg.  &  R.  (Pa.) 
243. 

72.  Ellmore  v.  Hoffman,  2  Ashm.  (Pa.)- 
159.  Contra,  Brophy  v.  Perth  Ambov,  44 
N.  J.  L.  217  [reversing  43  N.  J.  L.  589], 
where  this  distinction  argued  for  was  not  al- 
lowed. See  also  Municipal  Corpobations, 
28  Cyc.  781. 

In  Wisconsin,  in  order  to  prevent  the  bring- 
ing of  a  civil  action  to  collect  a  penalty,  for- 
feiture, or  fine,  the  act  or  omission  which  is 
punished  by  such  forfeiture,  penalty,  or  fine 
must  also  be  punishable  in  the  discretion  of 
the  court  by  imprisonment  without  the  im- 
position of  the  forfeiture,  penalty,  or  fine,  or 
by  such  forfeiture,  penalty,  or  fine,  and  such 
imprisonment,  in  such  discretion,  or  such  of- 
fense must  be  specially  declared  by  law  to 
be  a  misdemeanor,  either  by  the  act  creating 
the  offense  or  by  some  other  statute  of  the 
state.  State  v.  Grove,  77  Wis.  448,  40  N.  W. 
532;  Platteville  v.  Bell,  43  Wis.  488:  Bos- 
cobel  V.  Bugbee,  41  Wis.  59 ;  State  v.  Hayden, 
32  Wis.  663.  See  also  Municipal  CoBroRA- 
TiONS,  28  Cye.  784  note  89. 

73.  Southern  Express  Co.  v.  Com.,  92  Va. 
59,  22  S.  E.  809,  41  L.  R.  A.  436;  Missouri 
Pac.  R.  Co.  V.  Humes,  115  U.  S.  512,  0  S.  Ct. 
110,  29  L.  ed.  463. 

In  Canada. —  The  dominion  parliament  may 
legislate  as  to  the  mode  of  recovery  and  ap- 
plication of  penalties  imposed  by  its  author- 
ity (Can.  Rev.  St.  (1906)  c.  146,  §§  1035- 
1043),  and  limit  the  time  for  proceedings  for 
recovery  thereof  (Can.  Rev.  St.  (1906)  c.  146, 
§§  1140-1142,  1150).  So  provincial  parlia- 
ments mav  limit  the  time  for  bringing  nctions 
for  penalties  (Ont.  Rev.  St.  (1897)  c.  72, 
§  1  (g)  ;  1  Edw.  VII,  c.  12,  §  9;  4  Edw. 
VII,  c.  10,  §  20;  Tho)nson  t.  Chinmorris, 
[1900]  1  Ch.  718,  69  L.  J.  Ch.  337,  82  L.  T. 
Rc]).  N.  S.  277,  8  Manson  51,  48  Wkly.  Rep. 
488;  Peterborough  r.  Edwards,  31  U.  C.  C.  P. 
231  ),  and  roguluto  the  procc(h))e  for  recovery 
and  ])rovide  for  the  a])plicatio)i  thereof  when 
recovered  (7  Edw.  VK,  c.  26  (Ont.)). 

74.  niivois.—  'Rncc.  r.  Oldridge,  90  111.  250, 
32  A))).  lU'p.  27;  Confrev  r.  Stark,  73  111. 
187. 

North  Carolina. —  State  r.  Sni)ggs,  85  N.  C. 
511  ;  SI  al  e  r.  [.of  tin,  19  N.  O.  31. 

South  CnroKva. —  Sti)te  r.  Meyer,  1  Speers 
305;  State  V.  Colo,  2  McCord  117;  State  v. 
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"Where,  however,  a  statute  creates  an  offense,  and,  in  r.  different  clause,  gives  an 
action  for  the  penalty,'^  or  where  the  statute  covers  only  part  of  a  general  sub- 
ject, and  gives  additional  remedies  by  way  of  penalties,  in  a  particular  case 
for  the  enforcement  of  a  counnon-law  right,'"  such  additional  remedy  is  not 
exclusive,  and  the  connnori-hiw  remedy  still  exists. 

b.  When  Not  Prescribed  by  Statute  —  (i)  Action  or  Information  of  Debt. 
Where  a  penahy  is  given  by  statute,  and  tliere  is  no  specified  mode  of  recovery 
prescribed,  an  action  of  debt  will  lie."    Where  the  government  sues  for  a 


Helfrid,  2  Nott  &  M.  233,  10  Am.  Dec.  591; 
Ward  V.  Tyler,  1  Nott  &  M.  22. 

Tennessee. —  Moore  r.  State,  9  Yerg.  353. 

United  States. —  U.  S.  r.  Laescki,  29  Fed. 
699;  U.  S.  V.  Howard,  17  Fed.  638,  9  Sawy. 
155;  U.  S.  V.  Moore,  11  Fed.  248;  U.  S.  v. 
Ellis,  25  Fed.  Cas.  No.  15,046,  1  Craneli  C.  C. 
125;  U.  S.  V.  Gadsby,  25  Fed.  Cas.  No.  15,180, 
1  Cranch  C.  C.  55. 

England. —  Rex  v.  Boyall,  2  Burr.  832;  Rex 
V.  Robinson,  2  Burr.  799,  2  Ld.  Ken.  513. 

See  39  Cent.  Dig.  tit.  "  Penalties,"  §  13. 

In  Canada  an  act  authorizing  an  action  for 
a  penalty  to  be  brought  in  a  specified  court 
was  held  to  be  permissive  and  not  exclusive 
of  the  jurisdiction  of  other  courts.  St. -Denis 
V.  Benoit,  15  Quebec  K.  B.  278. 

In  England,  when  a  statute  authorized  re- 
covery of  a  penalty  by  distress,  it  was  held 
not  to  exclude  the  right  to  recover  it  by  ac- 
tion. Shepherd  v.  Hills,  11  Exch.  55,  25 
L.  J.  Exch.  26. 

When  other  remedy  provided  indictment 
will  not  lie. —  Where  an  act  which  was  not 
an  indictable  offense  at  common  law  is  pro- 
hibited by  statute,  and  a  penalty  imposed,  en- 
forcement of  the  penalty  must  be  had  in  the 
manner  prescribed  by  the  statute,  and  an  in- 
dictment will  not  lie.  Carle  v.  People,  12 
111.  285;  Journey  v.  State,  1  Mo.  428;  State 
V.  Maze,  6  Humphr.  (Tenn.)  17;  U.  S.  v. 
Kennedy,  26  Fed.  Cas.  No.  15,523,  1  Cranch 
C.  C.  312;  U.  S.  V.  Tilden,  28  Fed.  Cas.  No. 
16,523;  Rex  v.  Hays,  12  Can.  Cr.  Cas.  423,  6 
Can.  R.  Cas.  480,  14  Ont.  L.  Rep.  201. 

75.  Moore  v.  State,  9  Yerg.  (Tenn.)  353; 
Phillips  V.  State,  19  Tex.  158. 

76.  Gibbes  v.  Beaufort,  20  S.  C.  213. 

77.  Alabama. —  Southern  Car,  etc.,  Co.  v, 
Calhoun  County,  141  Ala.  250,  37  So.  425; 
McKenzie  v.  Gibson,  73  Ala.  204;  Lewis  v. 
Stein,  16  Ala.  214,  50  Am.  Dec.  177;  Black- 
burn V.  Baker,  7  Port.  284. 

Connecticut. —  Drakesly  v.  Roots,  2  Root 
138. 

Illinois. —  Vaughan  v.  Thompson,  15  111. 
39;  Carle  v.  People,  12  111.  285;  Robley  v. 
Culwell,  69  111.  App.  272;  Durbin  v.  People, 
54  111.  App.  101. 

Kentucky. —  Portland  Dry  Dock,  etc.,  Co. 
V.  Portland,  12  B.  Mon.  77. 

Maine. —  Rockland  v.  Farnsworth,  87  Me. 
473,  32  Atl.  1012. 

M aryland. —  Ordway  v.  Central  Nat.  Bank, 
47  Md.  217,  28  Am.  Rep.  455. 

Massachusetts. — Reed  v.  Davis,  8  Pick.  514. 

M ississippi. —  Mobile,  etc.,  R.  Co.  v.  State, 
51  Miss.  137;  Elder  i;.  Hilzheim,  35  Miss.  231. 

Neio  Hampshire. —  Craig  v.  Gerrish,  58 
N.  H.  513;  Janvrin  v.  Scammon,  29  N.  H. 
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280  (holding  that  debt  and  not  trespass  is 
tlie  proper  form  of  action  on  a  penal  stat- 
ute) ;  Morrison  v.  Bedell,  22  N.  H.  234. 

New  J ersey. —  Crane  v.   ,  I  N.  J.  L. 

53;  Cato  v.  Gill,  1  N.  J.  L.  11. 

Neto  York. —  McCoun  v.  New  York  Cent., 
etc.,  R.  Co.,  7  Lans.  75  [affirmed  in  50  N.  Y. 
176]. 

O/tio.— Rockwell  v.  State,  11  Ohio  130. 

Oklahoma. —  In  re  Seagraves,  4  Okla.  422, 
48  Pac.  272. 

Pennsylvania. — Com.  v.  Davenger,  10  Phila. 
478. 

South  Carolina. — State  v.  Mathews,  2  Brev. 
82. 

Tennessee. —  Wood  v.  Grand  Junction,  5 
Heisk.  440;  Kelly  v.  Davis,  1  Head  71. 

Virginia. —  Russell  v.  Louisville,  etc.,  R. 
Co.,  93  Va.  322,  25  S.  E.  99. 

West  Virginia. —  Mapel  v.  John,  42  W.  Va. 
30,  24  S.  E.  608,  57  Am.  St.  Rep.  839,  32 
L.  R.  A.  800. 

Wyoming. —  Fein  v.  U.  S.,  I  Wye.  246. 

United  States.— Stockwell  v.  U.  S.,  13  Wall. 
531,  20  L.  ed.  491;  Jacob  v.  U.  S.,  13  Fed. 
Cas.  No.  7,157,  I  Brock.  520;  The  James  D. 
Parker,  13  Fed.  Cas.  No.  7,193;  Parsons  v. 
Hunter,  18  Fed.  Cas.  No.  10,778,  2  Sumn. 
419;  Stoekwell  v.  U.  S.,  23  Fed.  Cas.  No. 
13,466,  3  CliiT.  284;  U.  S.  v.  Allen,  24  Fed. 
Cas.  No.  14,431,  4  Day  (Conn.)  474;  U.  S. 
V.  Bougher,  24  Fed.  Cas.  No.  14,627,  6  Mc- 
Lean 277;  U.  S.  V.  The  C.  B.  Church,  25 
Fed.  Cas.  No.  14,762,  1  Woods  275;  U.  S.  v. 
Willetts,  28  Fed.  Cas.  No.  16,999,  5  Ben.  220. 

England. —  College  of  Physicians  v.  Salmon, 
1  Ld.  Raym.  680. 

Canada. —  Jones  v.  Chace,  Draper  (U.  C.) 
322 ;  Church  i:  Richards,  6  U.  C.  Q.  B.  562. 

See  39  Cent.  Dig.  tit.  "Penalties,"  §  15. 
See  also  Debt,  Action  on,  13  Cyc.  402. 

Debt  common-law  action. —  An  action  of 
debt  for  a  statutory  penalty  is  a  common-law, 
and  not  a  statutory,  action.  U.  S.  v.  Mun- 
dell,  27  Fed.  Cas.  No.  15,834,  1  Hughes  415, 
6  Call  (Va.)  245. 

Debt  included  in  "  bill." — Where  a  statute 
gives  a  penalty  to  be  recovered  by  "  bill, 
plaint,  or  information,"  the  penalty  may  be 
recovered  by  action  of  debt.  Sims  v.  Alder- 
son,  8  Leigh  (Va.)  479. 

Debt  lies  whenever  the  demand  is  for  a 
sum  cei'tain,  or  is  capable  of  being  readily 
reduced  to  a  certainty,  and  is  the  appro- 
priate action  for  the  recovery  of  a  statutory 
penalty,  upon  the  ground  of  an  implied 
promise,  which  the  law  annexes  to  the  lia- 
bility. Drakesly  v.  Roots,  2  Root  (Conn.) 
138;  MeCoun  v.  New  York  Cent.,  etc.,  R. 
Co.,  7  Lans.  (N.  Y.)  75  [affirmed  in  50  N.  Y. 
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penalty  in  whole  or  in  part,  recovery  may  bo  by  an  action  or  information  of 
debt.™ 

(ii)  Indictment?^  Where  a  statute  prohibits  an  act  to  be  done  under  a  cer- 
tain penalty,  althouj^h  no  mention  is  made  of  indictment,  the  party  offending  may 
be  indicted  and  fined  for  the  atnount  of  the  penalty.**'^  So  where  a  statute 
imposing  a  penalty  provides  that  it  shall  be  recovered  by  "  bill,  plaint,  or  infor- 
mation,"^' or  "by  any  appropriate  form  of  proceeding,"  an  indictment  will 
lie. 

(ill)  Qui  Tam  Actions.  "Where  a  penalty  imposed  is  made  recoverable, 
one  half  to  the  use  of  the  informer,  the  remedy  by  qui  tam  action  is  exclusive,"'' 
unless  it  is  manifest  from  the  whole  tenor  of  the  statute  that  the  right  to  sue  by 
au  informer  is  only  a  permissive  and  not  an  exclusive  remedy.^ 

3.  Conditions  Precedent.^^  A  previous  conviction  on  an  indictment  for  viola- 
tion of  a  statute  is  not  necessary  to  sustain  a  qui  tam  action  or  action  of  debt  for 
a  penalty.^^ 


176] ;  Russell  v.  Louisville,  etc.,  R.  Co.,  93 
Va.  322,  25  S.  E.  99. 

Under  Mass.  Laws  (1852),  c.  312,  §  1,  ac- 
tions of  tort  are  expressly  prescribed  as  the 
mode  of  proceeding  for  recovering  of  pen- 
alties, and  they  therefore  take  the  place  of 
actions  of  debt.  Levy  v.  Gowdy,  2  Allen  320 ; 
Com.  V.  Connecticut  River  R.  Co.,  15  Gray 
447.  See  also  U.  S.  v.  Elliot,  25  Fed.  Cas. 
No.  15,043. 

78.  Stoekwell  v.  U.  S.,  13  Wall.  (U.  S.) 
531,  20  L.  ed.  491;  Adams  v.  Woods,  2 
Cranch  (U.  S.)  336,  2  L.  ed.  297;  U.  S.  v. 
Grant,  55  Fed.  414;  Parsons  v.  Hunter,  18 
Fed.  Cas.  No.  10,778,  2  Sumn.  419;  U.  S.  v. 
Allen,  24  Fed.  Cas.  No.  14,431,  4  Day  (Conn.) 
474;  Walsh  v.  U.  S.,  29  Fed.  Cas.  No.  17,116, 
3  Woodb.  &  M.  341. 

79.  Indictment  generally  see  Indic!TMENTS 
AND  Informations,  22  Cyc.  157. 

80.  Massachusetts. —  Colburn  v.  Swett,  1 
Mete.  232,  holding  that  since  the  passing  of 
St.  (1837)  c.  99,  and  the  repeal  of  St. 
(1833)  c.  151,  §  4,  the  only  mode  of  enforc- 
ing the  penalties  imposed  by  those  statutes 
is  by  indictment  or  suit  in  the  name  of  the 
commonwealth. 

Minnesota. —  State  v.  Horgan,  55  Minn. 
183,  56  N.  W.  688. 

Missouri. —  State  v.  Wabash,  etc.,  R.  Co., 
89  Mo.  5G2,  1  S.  W.  130. 

South  Carolina. —  State  v.  Meyer,  1  Speers 
305. 

Thrited  States. —  U.  S.  V.  Craft,  43  Fed. 
374;  U.  S.  V.  Moore,  11  Fed.  248;  U.  S.  v. 
Abbott,  24  Fed.  Cas.  No.  14,416;  U.  S.  v. 
Bouglier,  24  Fed.  Cas.  No.  14,627,  6  McLean 
277. 

See  39  Cent.  Dig.  tit.  "  Penalties,"  §  15. 

Compare  State  v.  Williams,  7  Rob.  (La.) 
252;  In  re  Seagraves,  4  Okla.  422,  48  Pae. 
272 ;  Foin  v.  U.  S.,  1  Wyo.  246 ;  Rex  v.  Mal- 
huiil,  Str.  828. 

In  California  it  is  held  that  where  a  stat- 
ute makes  a  cc^rtain  act  a  misdemeanor  and 
impoHRS  a  penalty,  the  amount  of  wliich  is 
uncertain,  witliout  providing  a,  mode  for  en- 
forcing tlio  same,  tlie  only  rciiiedy  is  by  in- 
dichncnt,  and  an  action  of  (lcl)t  will  not  lie. 
People  «.  Craycioft,  2  Cal.  2-13,  50  Am.  Dec. 
331. 
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When  no  person  is  named  to  take  the  pen- 
alty, a  forfeiture  prescribed  by  statute  for 
an  offense  created  by  statute  is  properly  re- 
covered by  indictment.  State  v.  Waterhouse, 
71  N.  H.  488,  53  Atl.  304;  State  v.  McCon- 
nell,  70  N.  H.  158,  46  Atl.  458 ;  State  v.  Tap- 
pan,  15  N.  H.  91;  Hatch  v.  Robinson,  26  Vt. 
737. 

Recovery  provided  by  "  suit." —  An  indict- 
ment will  lie  to  enforce  a  penalty,  although 
the  statute  provides  that  it  shall  be  recovered 
only  in  a  "  suit."  Snowden  v.  State,  69  Md. 
203,  14  Atl.  528.  See  also  St.  Louis,  etc.,  R. 
Co.  V.  State,  55  Ark.  200,  17  S.  W.  806. 

81.  State  V.  Helfrid,  2  Nott  &  M.  (S.  C.) 
233,  10  Am.  Dec.  591.  Contra,  State  v.  Cor- 
win,  4  Mo.  609. 

82.  U.  S.  V.  Uraft,  43  Fed.  374;  U.  S.  v. 
Moore,  11  Fed.  248;  U.  S.  Abbott,  24  Fed. 
Cas.  No.  14,416. 

83.  State  v.  Fillyaw,  3  Ala.  735;  U.  S.  v. 
Laescki,  29  Fed.  699.  See  also  Dickinson  v. 
Potter,  4  Day  (Conn.)  340. 

84.  U.  S.  V.  Rougher,  24  Fed.  Cas.  No. 
14,627,  6  McLean  277. 

85.  One  month's  notice  of  action  to  be 
given  to  a  public  officer  is  not  necessary  in 
the  case  of  an  action  for  a  penalty  unless 
specially  required  by  statute;  C.  P.  Q.  art.  88, 
applies  only  to  actions  for  damages.  Even 
in  an  action  for  damages  this  notice  is  not 
necessary  where  it  is  alleged  that  defendant 
acted  in  bad  faith.  Boulay  v.  Saucier,  7  Que- 
bec Pr.  344. 

86.  Alabama. —  Reagh  v.  Spann,  3  Stew. 
100. 

Georgia. —  Payne  v.  Coursey,  20  Ga.  585. 

Neto  York. —  People  v.  Siivder,  90  N.  Y. 
App.  Div.  422,  86  N.  Y.  Suppl.  415;  People 
V.  Waterbury,  44  Hun  493. 

Pennsylvania. — Agnew  v.  McElliare,  18  Pa. 
St.  484;"  (barman  v.  GambU',  10  Watts  382. 

Tennessee. — Mealier  v.  Chattanooga,  1  Head 
74. 

See  39  Cent.  Dig.  tit.  "  Penalties,"  §  18. 

When  conviction  condition  precedent. —  La. 
Rev.  St.  S  3784,  provides  for  tlip  punishment 
by  fine,  etc.,  of  the  state  treasurer  for  re- 
fusing to  pay  M'arrants  in  certain  cases  upon 
conviction  thereof,  etc.  It  was  held  to  mean 
convidion  in  a  regular  criminal  jiroeeeding. 
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B.  Jurisdiction,  Parties,  and  Process  —  l.  Jurisdiction   —  a.  In  General. 

Jurisdiction  of  particular  courts  in  actions  to  recover  statutory  penalties  is  usu- 
ally a  matter  of  express  statutory  provision.^^  Where  the  statute  specially  pre- 
scribes the  court  in  which  the  action  shall  be  brought,  no  other  court  has  jurisdic- 
tion.**^ If  no  particular  mode  of  recovery  is  prescribed,  the  proceeding  must  be 
in  the  superior  court,^''  and  no  inferior  court  of  jurisdiction  can  take  cognizance 
of  such  an  action  unless  the  jurisdiction  is  given  to  it  in  express  terms.^^ 

b.  Penalties  Ineurred,  Under  Laws  of  Foreign  State.  International  law  pro- 
hibits the  courts  of  one  country  from  executing  the  penal  laws  of  another  or 
enforcing  penalties  recoverable  in  favor  of  foreign  states.^^  So  also  state  courts 
have  no  jurisdiction  of  suits  arising  under  the  laws  of  the  United  States,®^  and 
such  jurisdiction  cannot  be  conferred  upon  them  by  act  of  congress.^*  I^or  will  the 
courts  of  one  state  enforce  a  penalty  incurred  under  the  statutes  of  another  state.^^ 

2.  Parties  Plaintiff   —  a.  In  General.    Under  the  English  law  where  a  pen- 


and  that  such  conviction  is  a  condition  prece- 
dent to  recovery  of  the  penalty.  Tissot  v. 
IXibuclet,  33  La.  Ann.  703. 

87.  Concurrent  jurisdiction  of:  Courts  of 
same  state  see  Courts,  11  Cye.  985  note  7. 
State  court  with  federal  court  see  Courts, 
11  Cyc.  1000  note  2.    See  supra,  note  74. 

Disqualification  of  judge  because  of  interest 
see  Judges,  23  Cyc.  578. 

Equity  jurisdiction  to  enforce  penalty  see 
Equity,  16  Cyc.  75. 

Jurisdiction  of:  State  court  to  enforce 
penalty  against  national  bank  for  taking 
usury  see  Banks  and  Banking,  5  Cyc.  597. 
United  States  circuit  court  see  Courts,  11 
Cye.  950  note  92.  United  States  district 
court  of  action  for  penalty  see  Courts,  11 
Cyc.  952  note  22. 

Jurisdiction  of  admiralty  court  see  Ad- 
miralty, 1  Cyc.  836. 

88.  Woolley  v.  Bell,  09  N.  J.  L.  581,  55 
Atl.  66;  Koch  v.  Vanderhoof,  49  N.  J.  L. 
619,  9  Atl.  771;  New  York  v.  Decker,  12 
Daly  (N.  Y.)  64,  65  How.  Pr.  472;  Hill 
County  V.  Atchison,  19  Tex.  Civ.  App.  664, 
49  S.  'W.  141. 

County  courts. —  Home  Ins.  Co.  v.  Com.,  5 
Bush  (Ky.)  68;  Colgate  v.  Hill,  20  Vt.  56. 

Justices'  courts. — 'Jurisdiction  of  justices' 
courts  see  Justices  of  the  Peace,  24  Cyc. 
458.  The  fact  that  penalties  to  a  certain 
amount  may  be  recovered  before  a  justice 
does  not  oust  the  court  of  common  pleas  of 
jurisdiction  of  all  matters  below  that  sum. 
Rochester  v.  Eoberts,  29  N.  H.  360.  Compare 
Stromburg  v.  Eariek,  6  B.  Mon.  (Ky.)  578. 

Police  court. —  In  Massachusetts  a  police 
court  has  jurisdiction  of  a  civil  action  to  re- 
cover a  penalty  given  by  statute,  one  half  to 
the  town,  and  the  other  half  to  plaintiff. 
Hanscomb  v.  Russell,  11  Gray  (Mass.)  373. 
See  also  Com.  Connecticut  River  R.  Co., 
15  Gray  (Mass.)  447. 

89.  Smith  v.  Omnibus  E.  Co.,  36  Cal.  281; 
Reed  v.  Omnibus  R.  Co.,  33  Cal.  212.  But 
see  St.-Denis  v.  Benoit,  15  Quebec  K.  B.  278. 

90.  Anderson  v.  Fowler,  1  Hill    (S.  C.) 
226. 

Under  a  provision  that  a  penalty  may  be 
"  sued  for  "  in  the  name  of  the  state,  suit  is 
properly  brought  in  a  court  having  jurisdic- 
tion of  civil  causes  only.    Com.  v.  Sherman, 


85  Ky.  686,  4  S.  W.  790,  9  Ky.  L.  Rep. 
218. 

91.  Bowers  v.  Green,  2  111.  42;  Anderson  v. 
Fowler,  1  Hill  (S.  C.)  226. 

92.  Huntington  v.  Attrill,  146  U.  S.  657, 
13  S.  Ct.  224,  36  L.  ed.  1123;  Wisconsin  v. 
Pelican  Ins.  Co.,  127  U.  S.  265,  8  S.  Ct.  1370, 
32  L.  ed.  239;  Huntington  v.  Attrill,  [1893]: 
A.  C.  150,  57  J.  P.  404,  62  L.  J.  P.  C.  44,. 
68  L.  T.  Rep.  N.  S.  326,  41  Wkly.  Rep.  575, 
in  which  case,  however,  the  action  was  held 
to  be  maintainable  because  the  foreign  stat- 
ute under  which  plaintiff's  claim  arose  was 
remedial  and  not  merely  penal. 

93.  Connecticut. —  Davison  v.  Champlin,  7 
Conn.  244;  Ely  V.  Peck,  7  Conn.  239. 

Kentucky. —  Haney  v.  Sharp,  1  Dana  442. 
Massachusetts. — Ward  v.  Jenkins,  10  Mete. 
583. 

Neio  Hampshire. —  State  v.  Pike,  15  N.  H. 
83. 

Isfeio  York. —  Delafield  v.  Illinois,  2  Hill 
159;  U.  S.  V.  Lathrop,  17  Johns.  4. 

Virginia. —  Jackson  v.  Rose,  2  Va.  Cas.  34. 

The  want  of  jurisdiction  in  such  case  may 
be  taken  advantage  of  by  a  motion  in  ar- 
rest.   Davison  v.  Champlin,  7  Conn.  244. 

94.  Davison  v.  Champlin,  7  Conn.  244 ; 
Ely  V.  Peck,  7  Conn.  239;  Ward  v.  Jenkins, 
10  Mete.  (Mass.)  583;  State  v.  Pike,  15  N.  H. 
83;  U.  S.  V.  Lathrop,  17  Johns.  (N.  Y.)  4. 

95.  Connecticut. —  Davison  v.  Champlin,  7 
Conn.  244. 

Illinois. —  Missouri  River  Tel.  Co.  v.  Sioux 
City  First  Nat.  Bank,  74  111.  217;  Sherman 
V.  Gassett,  9  111.  521. 

Maryland. —  Plymouth  First  Nat.  Bank  v. 
Price,  33  Md.  487,  3  Am.  Rep.  204. 

Neio  York. —  Western  Transp.,  etc.,  Co.  v. 
Kilderhouse,  87  N.  Y.  430;  Bird  v.  Hayden, 
1  Rob.  383;  Scoville  v.  Canfield,  14  Johns. 
338,  7  Am.  Dec.  467. 

Ohio. —  Indiana  v.  John,  5  Ohio  217. 

South  Carolina. —  Thornton  v.  Dean,  19 
S.  C.  583,  45  Am.  Rep.  796. 

South  Dakota. —  Jones  Fidelity  L.  &  T. 
Co.,  7  S.  D.  122,  63  N.  W.  553. 

Wisconsin. —  Bettys  v.  Milwaukee,  etc.,  R. 
Co.,  37  Wis.  323. 

See  39  Cent.  Dig.  tit.  "  Penalties,"  §  19. 

96.  Persons  entitled  to  enforce  see  supra, 
I,  P. 
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alty  id  created,  and  no  particular  perBon  is  specified  to  whom  it  sliall  be  paid,  it  can 
only  be  sued  for  by  the  sovereign.^  In  such  circumstances  in  this  country  the  prose- 
cution would  be  by  the  state.^^  Where  the  whole  penalty  goes  to  a  city  or  borough, 
the  corporate  name  of  such  city  or  borough  should  be  used  as  plaintiff.'^  A  pri- 
vate person  cannot  sue  in  his  own  name  for  a  penalty  unless  the  same  is  given  to 
him  as  the  injured  party,^  or  any  individual  is  expressly  authorized  to  sue  in  his 
own  name.^  Where  a  penalty  is  given  to  any  person  who  will  sue  for  the  same, 
the  action  is  properly  brought  in  the  name  of  such  person.^  Under  such  a  statute 
a  corporation  cannot  sue/  But  where  power  is  given  to  a  corporation  eo  nornine 
to  sue  for  the  purpose  of  recovering  penalties  for  its  own  use,  there  is  no  legal 
objection  to  its  suing.^  So  if  there  be  an  appropriation  of  a  penalty  for  the  use 
of  a  corporation,  distinctly  made  known  by  the  statute,  it  would  appear  conform- 
able to  the  rules  of  law  that  it  might  claim  it  directly.^  An  infant  cannot  sue 
for  a  penalty  by  his  next  friend.^ 

b.  Informers'''  —  (i)  In  General.  As  a  general  rule  a  common  informer  can- 
not maintain  an  action  for  a  penalty  in  his  own  name  unless  power  is  given  to  him 
for  that  purpose  by  statute.^    ISTo  particular  language  is  necessary  to  confer  the 


Right  of  infant  to  sue  see  Infants,  22  Cyc. 
629. 

97.  Davis  v.  Edmonson,  3  B.  &  P.  382; 
Barbers'  Assoc.  of  Quebec  v.  Blanchard,  21 
Quebec  Super.  Ct.  201.  See  also  Bradlaugh  v. 
Clarke,  8  App.  Cas.  354,  52  L.  J.  Q.  B.  505, 
47  J.  P.  405,  48  L.  T.  Eep.  N.  S.  681.  But 
see  Shrigley  v.  Taylor,  4  Ont.  396. 

98.  Illinois. —  People  v.  Young,  72  111.  411. 
Maine. —  Wiscasset  v.  Trundy,  12  Me.  204. 
Massachusetts. —  Colburn  v.  Swett,  1  Mete. 

232. 

Missouri. —  State  v.  Wabash,  etc.,  E.  Co., 
89  Mo.  562,  1  S.  W.  130. 

North  Carolina. —  Fagan  v.  Armistead,  33 
N.  C.  433. 

Ohio. —  Hilton  v.  Morse,  2  Ohio  Dec.  (Re- 
print) 292,  2  West.  L.  Month.  316. 

United  States.— Matthews  v.  Offley,  16  Fed. 
Cas.  No.  9,290,  3  Sumn.  115. 

See  39  Cent.  Dig.  tit.  "  Penalties,"  §  20. 

But  see  People  v.  Belknap,  58  Hun  (N.  Y.) 
241,  24.3,  12  N.  Y.  Suppl.  143  (where  it  is 
said  that  the  state  has  no  capacity  to  sue 
for  penalties  except  as  authorized  by  law)  ; 
State  V.  Messner,  9  N.  D.  186,  82  N.  W.  737. 

99.  Dexter  v.  Blaekden,  93  Me.  473,  45 
Atl.  525;  Wiscasset  v.  Trundy,  12  Me.  204; 
Brooklyn  r.  Nassau  Electric  R.  Co.,  44  N.  Y. 
App.  Div.  462,  61  N.  Y.  Suppl.  33;  Com.  v. 
Davenger,  10  Pliila.  (Pa.)  478;  Kensington 
V.  Glenat,  1  Phila.  (Pa.)  251. 

To  recover  a  penalty  given  to  a  town  treas- 
ury, action  should  be  brought  in  the  name  of 
the  treasury  and  not  in  tlie  name  of  one 
holding  the  odice  of  treasurer.  Everts  v. 
Allen,  1  D.  Chipm.  (Vt.)  IIG. 

1.  Lewis  V.  Stein,  16  Ala.  214,  50  Am. 
Dec.  177 ;  Thompson  v.  Howe,  46  Barb. 
(N.  Y.)  287;  Hilton  v.  Morse,  2  Oluo  Dee. 
(Reprint)  292,  2  West.  L.  Month.  316. 

The  remedy  for  a  secret  assault  UTider  the 
Btatiit(!  in  by  a  (/vi  I.iidi.  proHciuitioii,  and  not 
by  a  coiri|)laiiit  in  tlie  name  of  tlu!  i)iu(y 
injured  iilojH!.  DickiiiHon  v.  Pottoi',  4  Day 
((■;<nni.)  3^1 0. 

2.  IliHon  V.  Morse,  2  Ohio  Dee.  (Reprint) 
292,  2  West.  L.  Month.  316. 
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3.  See  infra,  II,  B,  2,  b. 

4.  Ancient  City  Sportsman's  Club  u.  Miller, 
7  Lans.  (N.  Y.)  412;  St.  Leonard's  Parish  v. 
Franklin,  3  C.  P.  D.  377,  47  L.  J.  C.  P.  727, 
39  L.  T.  Rep.  N.  S.  122,  26  Wkly.  Rep.  882. 
See  also  Wiscasset  v.  Trundy,  12  Me.  204; 
Ferrett  v.  Atwill,  8  Fed.  Cas.  No.  4,747,  1 
Blatchf.  151,  4  N.  Y.  Leg.  Obs.  215,  294. 

In  some  jurisdictions,  however,  the  word 
"  person  "  in  a  statute  is  to  be  construed  to 
include  a  corporation.  See  Can.  Rev.  St. 
(1906)  c.  1,  §  34  (20);  7  Edw.  VII,  c.  2, 
§  7  (13). 

5.  See  Wiscasset  v.  Trundy,  12  Me.  204; 
Rex  V.  Malland,  Str.  828. 

6.  See  Wiscasset  v.  Trundy,  12  Me.  204. 
6a.  Garrett  v.  Roberts,  10  Ont.  App.  650. 

7.  See  also  supra,  1,  F,  2. 

8.  Oeorgfta.— O'Kelly  v.  Athens  Mfg.  Co., 
36  Ga.  51. 

Kentucky. —  See  Yocum  r.  Daniel,  1  J.  J. 
Marsh.  14. 

Maine. —  Wiscasset  v.  Trundy,  12  Me.  204. 

Massachusetts. —  Smith  v.  Look,  108  Mass. 
139;  Colburn  v.  Swett,  1  Mete.  232. 

Nebraska. —  Omaha,  etc.,  R.  Co.  v.  Hale,  45 
Nebr.  418,  63  N.  W.  849,  50  Am.  St.  Rep. 
554. 

Neiv  York. —  Seward  v.  Beach,  29  Barb. 
239. 

North  Carolina. —  State  v.  Marietta,  etc., 
R.  Co.,  108  N.  C.  24,  12  S.  E.  1041;  McRae 
V.  Keller,  32  N.  C.  398. 

Ohio. —  Gause  v.  Lake  Shore,  etc.,  R.  Co., 
4  Ohio  Dec.  (Reprint)  369,  2  Clev.  L.  Rep.  44. 

Pennsylvania. —  Com.  v.  Bard,  10  Lane. 
Bar  75;  Com.  v.  Bashore,  1  Leg.  Rec.  255. 

Vermont.— T>rvw  V.  Hilliker,  56  Vt.  641; 
Ilubbell  V.  Gale,  3  Vt.  266. 

Wisconsin. —  Lvnoh  v.  The  Economy,  27 
Wis.  69. 

England. — Brndlaugh  v.  Clarke,  8  App.  Cas. 
354,  '47  J.  P.  405,  52  L.  J.  Q.  B.  505,  48 
L.  T.  Pep.  N.  S.  681,  31  Wkly.  Rep.  677; 
Davis  r.  l<'dmonson,  3  B.  &  P.  382;  Fleming 
r.  Hniley,  5  East  313,  1  Smith  K.  B.  504; 
Banianl  r.  Gostling,  2  East  569. 

See  39  Cent.  Dig.  tit.  "Penalties,"  §  21. 
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right  to  sue.  It  is  enough  if  it  be  seen  that  the  intent  was  to  confer  the  right 
In  many  cases  the  formula  "  who  may  sue,"  ^  "  wlio  sliall  prosecute,"  or  "  one 
moiety  to  the  prosecutor " "  lias  been  held  sufficient  to  evidence  this  intent ; 
but  the  mere  fact  that  the  statute  gives  part  of  the  penalty  to  the  informer  has 
been  held  insufficient  for  this  purpose. Some  cases  hold,  however,  that  such  fact 
is  sufficient  to  confer  upon  him  a  right  to  sue  in  his  own  name  for  himself  as  well 
as  for  the  state,  town,  or  borough,  as  the  case  may  be.-"^ 

(ii)  Right  to  Join.  A  penal  action  cannot  be  maintained  by  several  persons 
jointly,  as  common  informers,^*  unless  the  statute  imposing  the  penalty  expressly 
authorizes  such  a  proceeding.^^ 

(ill)  Control  of  Proceedings.  A  strictly  qui  tam  action  is  under  the 
exclusive  direction  and  control  of  plaintiff  who  brings  it;^^  but  it  is  with  this 
qualification  that  if  discontinued  or  compounded  without  leave  of  court,"  the 
cause  will  stand  as  if  no  action  had  been  brought,  and  will  not  bar  another  suit 
for  the  same  penalty.^^  Where  the  action  is  brought  by  a  public  officer  under  a 
statute  making  it  his  duty  to  sue  for  and  recover  certain  penalties,  he  is  entitled 
to  control  the  action,  and  may  settle  or  discontinue  it  without  leave  of  court.^* 


When  only  a  moiety  of  a  penalty  goes  to 
an  informer  he  cannot  sue  for  it  in  his  own 
name,  he  must  sue  qui  tam,  although  it  is 
otherwise  if  he  is  entitled  to  the  whole  pen- 
alty. See  Dexter  v.  Blaekden,  93  Me.  473,  45 
Atl.  525. 

9.  Carter  v.  Wilmington,  etc.,  R.  Co.,  126 
N.  C.  437,  36  S.  E.  14;  State  v.  Caraleigh 
Phosphate,  etc.,  Works,  119  N.  C.  120,  25 
S.  E.  795;  Burrell  v.  Hughes,  116  N.  C.  430, 
21  S.  E.  971;  Middleton  v.  Wilmington,  etc., 
R.  Co.,  95  N.  C.  167;  Norman  v.  Dunbar,  53 
N.  C.  317;  McRea  v.  Keller,  32  N.  C.  398. 
See  also  Megargell  v.  Hazleton  Coal  Co.,  8 
Watts  &  S.  (Pa.)  342. 

10.  Nye  V.  Lamphere,  2  Gray  (Mass.)  295; 
Hubbell  V.  Gale,  3  Vt.  266;  Lynch  v.  The 
Economy,  27  Wis.  69. 

11.  Phillips  V.  Bevans,  23  N.  J.  L.  373; 
Drew  V.  Hilliker,  56  Vt.  641.  See  also  Hib- 
bard  v.  Parmenter,  etc..  Fertilizer  Co.,  70 
N.  H.  156,  46  Atl.  683. 

12.  Smith  V.  Look,  108  Mass.  139. 

13.  Indianapolis,  etc.,  R.  Co.  v.  People,  91 
111.  452;  McNair  v.  People,  89  111.  441;  To- 
ledo, etc.,  R.  Co.  V.  Foster,  43  111.  480;  Chi- 
cago, etc.,  R.  Co.  V.  Howard,  38  111.  414; 
Higby  V.  People,  5  111.  165;  Ryder  v.  Hul- 
scher,  40  111.  App.  77;  Vandeventer  v.  Van 
Court,  2  N.  J.  L.  16?;  Megargell  v.  Hazle- 
ton Coal  Co.,  8  Watts  &  S.  (Pa.)  342;  Com-. 
V.  Davenger,  10  Phila.  (Pa.)  478;  Winne  v. 
Snow,  19  Fed.  507. 

14.  Vinton  v.  Welsh,  9  Pick.  (Mass.)  87; 
Hill  V.  Davis,  4  Mass.  137 ;  Fowler  v.  Tuttle, 
24  N.  H.  9;  Com.  v.  Winchester,  3  Pa.  L.  J. 
34,  3  Pa.  L.  J.  Rep.  34,  4  Pa.  L.  J.  371.  See 
also  Ferrett  v.  Atwill,  8  Fed.  Cas.  No.  4,747, 
1  Blatchf.  151,  4  N.  Y.  Leg.  Obs.  215,  294. 
Contra,  Carter  v.  Wilmington,  etc.,  R.  Co., 
126  N.  C.  437,  36  S.  E.  14;  Myers  v.  Baker, 
3  H.  &  N.  802,  28  L.  J.  Exch.  90,  7  Wkly. 
Rep.  66;  Chaput  v.  Robert,  14  Ont.  App.  354. 

15.  Com.  V.  Winchester,  3  Pa.  L.  J.  34,  3 
Pa.  L.  J.  Rep.  34,  4  Pa.  L.  J.  371. 

16.  Lynch  v.  The  Economy,  27  Wis.  69; 
U.  S.  V.  Griswold,  30  Fed.  762  laffirming  24 
Fed.  361].    See  also  Wlieeler  v.  Goulding,  13 


Gray  (Mass.)  539,  holding,  however,  that  in 
an  action  to  recover  a  penalty  under  a  stat- 
ute which  provides  that  one  half  shall  be  for 
the  use  of  the  city  and  the  other  half  for  the 
use  of  the  person  furnishing  the  necessary 
evidence  in  the  case,  a  nonsuit  may  be  en- 
tered by  agreement  between  plaintiff  and  de- 
fendant against  the  objection  of  the  person 
who  furnished  the  evidence. 

An  action  by  the  United  States  under  the 
confiscation  acts  may  be  discontinued  by  it 
without  the  consent  of  the  informer.  Con- 
fiscation Acts,  7  Wall.  (U.  S.)  454,  19  L.  ed. 
196. 

17.  Burley  v.  Burley,  6  N.  H.  200 ;  Minton 
V.  Woodworth,  11  Johns.  (N.  Y.)  474;  Brad- 
way  V.  Le  Worthy,  9  Johns.  (N.  Y.)  251; 
Bleeker  v.  Meyers,  6  U.  C.  Q.  B.  134. 

Discontinuing  is  not  compounding  or  com- 
promising a  popular  action,  within  the  "  act 
to  redress  disorders  by  common  informers"; 
nor  is  payment  of  costs  by  defendant  a 
composition.  Haskins  v.  Neweomb,  2  Johns. 
(N.  Y.)  405.  Legislature  may  punish  com- 
pounding of  offense.  Reg.  v.  Boardman,  30 
U.  C.  Q.  B.  553. 

Informer  may  release  own  share. —  An  in- 
former may  release  his  share  of  the  penalty 
but  not  the  share  belonging  to  the  state. 
Minton  v.  Woodworth,  11  Johns.  (N.  Y.) 
474;  Wardens  of  Poor  i'.  Cope,  24  N.  C.  44. 

It  is  within  the  discretion  of  the  court  to 
grant  leave  to  compound.  Bradway  v.  Le 
Worthy.  9  Johns.  (N.  Y.)  251;  Howard  v. 
Sowerby,  1  Taunt.  103;  Howell  v.  Morris,  1 
Wils.  C.  P.  79;  May  v.  Dettrick,  5  U.  C. 
Q.  B.  O.  S.  77. 

Defendant  must  show  cause. — A  court  will 
not  grant  leave  to  compound  after  verdict, 
unless  defendant  can  show  circumstances 
which  entitle  him  to  the  indulgence.  Crowder 
V.  Wagstaff,  1  B.  &  P.  18. 

18.  Wheeler  v.  Goulding,  13  Gray  (Mass.) 
539;  Raynham  v.  Rounseville,  9  Pick.  (Mass.) 
44. 

19.  Bellinger  v.  Birge,  54  Hun  (N.  Y.) 
511,  7  N.  Y.  Suppl.  695,  8  N.  Y.  Suppl.  174; 
Olp  V.  Leddick,  14  N.  Y.  Suppl.  41. 

[II,  B,  2,  b,  (III)] 
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When,  however,  the  action  is  prosecuted  by  others  in  the  name  of  such  public 
officerj  the  latter  cannot  control  tlie  action.^' 

3.  Parties  Defendant^'  —  a.  In  General.  Wliere  a  penalty  is  imposed  on  an 
ofiense  which  several  may  and  do  jointly  commit,  the  wrong-doers  may  be  sued 
either  jointly or  severally,^'*  but  plaintiff  can  have  l)ut  one  satisfaction.  Where, 
however,  a  statute  prescribes  a  separate  penalty  against  each  offender,  several 
defendants  cannot  be  joined  in  the  same  action.^ 

b.  Misjoinder.  In  an  action  to  recover  a  statutory  penalty,  misjoinder  of 
defendants  is  not  a  ground  of  demurrer.^^ 

e.  Non-Joinder.  Non-joinder  of  a  party  defendant,  in  an  action  of  debt  for  a 
penalty,  mnst  be  taken  advantage  of  by  plea  in  abatement.^* 

4.  Process  —  a.  In  General.  Proceedings  to  collect  a  penalty  imposed  by  stat- 
ute or  ordinance  should  be  begun  by  summons,  and  not  by  warrant  of  arrest.^ 
If,  however,  a  defendant  is  sued  by  a  warrant,  instead  of  a  summons,  he  must 
make  his  objection  in  the  lower  court,  or  it  will  be  too  late  to  take  advantage  of 
it  on  certiorari.^    Statutory  requirements  in  regard  t£»  service  of  process  must 


20.  Record  v.  Messenger,  8  Hun  (N.  Y.) 
283. 

21.  Persons  liable  see  supra,  I,  G. 

22.  Maine. —  Frost  v.  B.owse,  2  Me.  130. 
Massachusetts. —  Burnham  v.   Webster,  5 

Mass.  266;  Boutelle  V.  Nourse,  4  Mass.  431; 
Hill  V.  Davis,  4  Mass.  137. 

Neio  York. —  People  v.  Girard,  73  Hun  457, 
26  N.  Y.  Suppl.  272  [afftrmed  in  145  N.  Y. 
105,  39  N.  E.  823,  45  Am.  St.  Rep.  595]; 
Palmer  v.  Conly,  4  Den.  374  [affirmed  in  2 
N.  Y.  182] ;  Ingersoll  v.  Skinner,  1  Den.  540; 
Marsh  v.  Shute,  1  Den.  230;  Warren  v.  Doo- 
little,  5  Cow.  678. 

England. —  Partridge  v.  Naylor,  Cro.  Eliz. 
480,  78  Eng.  Reprint  731;  Hardyman  v. 
Whitaker,  2  East  573  note ;  Barnard  v. 
Gostling,  2  East  569 ;  Rex  t.  Bleasdale,  4 
T.  R.  809. 

Canada. —  Drake  v.  Preston,  34  U.  C.  Q.  B. 
257. 

See  39  Cent.  Dig.  tit.  "  Penalties,"  §  23. 

Proof  of  joint  liability  not  required. —  Al- 
though debt  for  a  statutory  penalty  is  in 
form  ex  contractu,  it  is  really  an  action 
founded  on  a  tort,  and  proof  of  a  joint  lia- 
bility of  all  defendants  is  not  required,  but 
judgment  may  be  entered  against  one  alone. 
Chaflee  v.  U.  S.,  18  Wall.  (U.  S.)  516,  21 
L.  ed.  908. 

23.  Frost  V.  Rowse,  2  Me.  130;  Burnham 
V.  Webster,  5  Mass.  266;  Boutelle  v.  Nourse, 
4  Mass.  431;  Hill  v.  Davis,  4  Mass.  137; 
Powers  V.  Spear,  3  N.  H.  35. 

24.  Marsh  v.  Shute,  1  Den.  (N.  Y.)  230; 
Wilson  V.  Rogers,  8  Yerg.  (Tenn.)  21^; 
Slack  V.  Gibbs,  14  Vt.  357. 

Where  the  offense  is  in  its  nature  single, 
and  cannot  be  severed,  tlicre  the  penalty  shall 
be  siiiglo,  IjecauKC,  although  several  persons 
m;iy  join  in  committing  it,  it  still  const  ilntea 
liiit  one  oflcnse.    R(!.k      Clarke,  Cowp.  610. 

Where  the  offense  is  in  its  nature  several, 
ami  wlicro  cvciy  pcirson  concerned  inny  bo 
8('|);uul('ly  guilty  oi^  it,  tlicii  each  olTcnder  is 
«c|)Mriiicly  iiabhi  to  the  jxMialty,  l)ccanso  the? 
<'iiiii(?  of  cadi  is  distinct  from  the  od'ciiso  of 
others,  and  each  is  piiiiisbahic  for  his 
own  crime.    Rex  v.  Clarke,  Cowp.  610. 

[II,  B,  2,  b,  (in)] 


25.  Chaput  V.  Robert,  14  Ont.  App.  354. 
See  also  Pleading,  VI,  F,  2,  e,  (ii). 

26.  Powers  v.  Spear,  3  N.  H.  35.  But  see 
Burnham  v.  Webster,  5  Mass.  266;  Boutelle 

V.  Nourse,  4  Mass.  431.    See  also'  Pleading, 

VI,  F,  2,  e,  (I). 

27.  Scranton  v.  Frothingham,  5  Pa.  Dist. 
639.  Compa/re  Clark  v.  Turner,  1  Root 
(Conn.)  200. 

Form  of  summons  see  MeCoun  v.  New  York 
Cent.,  etc.,  R.  Co.,  7  Lans.  (N.  Y.)  75; 
Abbott  V.  New  York,  etc.,  R.  Co.,  12  Abb.  Pr. 
N.  S.  (N.  Y.)  465. 

Writ  held  in  debet  and  detinet. —  In  an  ac- 
tion of  debt  on  a  penal  statute  a  writ  calling 
upon  defendant  to  render  to  plaintiff  a  speci- 
fied sum  "  due  under  an  act  of  the  General 
Assembly  to  him,  and  which  from  him  he  un- 
justly detains  to  his  damage,"  etc.,  is  sub- 
stantially in  the  debet  and  detinet.  Page  v. 
Farmer,  6  N.  C.  288. 

The  name  of  the  informer  should  appear  on 
the  writ  in  a  qui  tarn  action  for  a  penalty. 
Com.  V.  Evans,  29  Leg.  Int.  (Pa.)  133.  See 
also  Com.  v.  Gillingham,  1  Brewst.  (Pa.) 
306. 

Objection  to  form  of  summons. —  In  an  ac- 
tion to  recover  a  statutory  penalty,  the  proper 
Avay  of  objecting  to  the  use  of  a  summons 
"  for  relief,"  instead  of  a  summons  "  on  con- 
tract," is  not  by  setting  aside  the  summons 
or  complaint,  but  by  an  application  for  re- 
lief after  judgment,  if  the  judgment  obtained 
be  one  to  which  plaintiff  is  not  entitled.  Ab- 
bott V.  New  York  Cent.,  etc.,  R.  Co.,  12  Abb. 
Pr.  N.  S.  (N.  Y.)  465. 

Necessity  of  notice. — ^A  qui  tarn  prosecution 
is  not  a  civil  action  for  the  purposes  of  no- 
tice. Leavensworth  v.  Tomlinson,  1  Root 
(Conn.)  430.  After  a  qui  tarn  information 
has  been  filed,  no  other  notice  need  be  given 
to  defendant  of  its  pendency  than  a  copy  of 
it,  left  with  him,  by  an  indilTcrcnt  person,  in 
coiiformily  with  an  order  of  the  court;  and 
an  a]))nMi:nu'e  and  answer  to  the  infornialion, 
without  objcci  ion,  is  a  waiver  of  any  objec- 
tion to  want  of  Hoasonablo  notice.  Mcrriam 
V.  Liuigilon,  10  Conn.  460. 

28.  Dallas  v.  Hendry,  3  N.  J.  L.  973. 
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be  strictly  complied  witli.^^   The  process  need  not  conclude  "  contra  formam 

b.  Indorsements  and  Referenees  to  Statutes  —  (i)  Necessity  and  Suffi- 
ciency. In  actions  for  the  recovery  of  statutory  penalties,  it  is  usually  required 
that  a  general  reference  to  the  statute  shall  be  indorsed  on  the  summons,^^  with 
such  a  description  of  the  statute  as  will  identify  it  with  convenient  certainty 
and  also  specifying  the  section,  if  the  penalties  are  given  in  different  sections  for 
different  acts  or  oinissious.^^  And  it  is  sometimes  provided  that  the  magistrate 
issuing  the  original  process  shall  make  a  minute  on  the  writ  under  his  official 
signature  of  the  date  of  his  signing  the  same.^ 


29.  Com.  V.  Turnpike  Co.,  1  Lack.  Leg.  N. 
(Pa.)  487.  Compare  Boulay  v.  Saucier,  7 
Quebec  Pr.  344. 

30.  Garlington  v.  Kennedy,  Harp.  (S.  C.) 
424;  Kirby  v.  Rice,  S  Yerg.  (Tenn.)  442. 

31.  Oliver  v.  Larzaleer,  5  N.  J.  L.  513; 
Bissell  V.  New  York  Cent.,  etc.,  R.  Co.,  67 
Barb.  (N.  Y^)  385;  Perry  v.  Tynen,  22  Barb. 
(_N.  Y.)  137  (holding  that  a  reference  to  the 
title  of  the  statute  which  is  not  subdivided 
into  articles  is  sufficient)  ;  Marselis  v.  Sea- 
man, 21  Barb.  (N.  Y.)  319;  New  York  v. 
Eisler,  2  N.  Y.  Civ.  Proc.  125;  Buncombe 
Turnpike  Co.  v.  McCarson,  18  N.  C.  306. 

In  New  Jersey  the  name  of  the  prosecutor 
as  M'ell  as  the  title  of  the  statute  should  be 
indorsed  on  the  process.  Miller  v.  Stoy,  5 
N.  J.  L.  476 ;  Hageman  v.  Van  Doren,  6 
N.  J.  L.  J.  310. 

N,  Y.  Code  Civ.  Proc.  §  1897,  providing 
that,  in  an  action  to  recover  a  statutory  pen- 
alty, a  general  reference  to  the  statute  must 
be  indorsed  on  the  summons,  applies  to  all 
actions  for  penalties  whether  brought  by  a 
private  person  or  the  people.  People  v. 
O'Neil,  54  Hun  610,  8  N.  Y.  Suppl.  123. 
Contra,  Townsend  v.  Hopkins,  9  N.  Y.  Civ. 
Proc.  257,  holding  that  the  statute  applies 
only  to  actions  by  private  persons. 

Manner  of  indorsement. —  This  require- 
ment must  be  literally  complied  with,  and  the 
reference  indorsed  upon,  and  not  embodied  in, 
the  summons.  Schoonmaker  v.  Brooks,  24 
Hun  (N.  1".)  553. 

The  object  of  a  statute  providing  that,  in 
actions  for  the  recovery  of  a  penalty,  a  ref- 
erence to  the  statute  shall  be  indorsed  on  the 
process  issued,  is  to  inform  defendant  of  the 
nature  and  cause  of  the  action  against  him 
(Bissell  V.  New  York  Cent.,  etc.,  R.  Co.,  67 
Barb.  (N.  Y.)  385;  Cox  v.  New  York  Cent., 
etc.,  R.  Co..  61  Barb.  (N.  Y.)  615;  Perry  v. 
Tynen,  22  Barb.  (N.  Y.)  137;  Marselis  v. 
Seaman,  21  Barb.  (N.  Y.)  319;  Andrews  V. 
Harrington,  19  Barb.  (N.  Y.)  343;  People 
V.  Bull,  42  N.  Y.  Super.  Ct.  19;  Burdick  v. 
Erie  R.  Co.,  92  N.  Y.  Suppl.  122;  Young  vT 
Gregg,  9  N.  Y.  Civ.  Proc.  262;  Townsend  v. 
Hopkins,  9  N.  Y.  Civ.  ||roc.  257 ;  Prussia  v. 
Guenther,  16  Abb.  N.  Cas.  (N.  Y.)  230;  Sawyer 
V.  Schoonmaker,  8  How.  Pr.  (N.  Y.)  198;  Avery 
«.  Slack,  17  Wend.  (N.  Y.)  85);  and  such 
object  is  fully  met  without  the  indorsement 
when  the  complaint  is  annexed  to  the  sum- 
mons and  served  with  it,  and  contains  the 
reference  which  should  strictly  be  indorsed 
on  the  summons   (Cox  v.  New  York  Cent., 


etc.,  R.  Co.,  61  Barb.  (N.  Y.)  615;  People 
V.  Bull,  42  N.  Y.  Super.  Ct.  19;  Burdick  v. 
Erie  R.  Co.,  92  N.  Y.  Suppl.  122;  Thayer 
V.  Lewis,  4  Den.  (N.  Y.)  269). 

32.  Hitchman  v.  Baxter,  34  Hun  (N.  Y.) 
271  (holding  that  an  indorsement  referring 
to  "  the  provisions  of  the  several  statutes  " 
relating  to  the  subject  is  insufficient);  Prussia 
V.  Guenther,  16  Abb.  N.  Cas.  (N.  Y.)  230 
(holding  that  where  the  summons  refers  to 

the  statute  and  section  imposing  the  penalty, 
omitting  to  refer  to  an  amendatory  statute 
giving  the  officer,  who  is  plaintiff,  the 
right  to  sue,  does  not  vitiate  the  proceed- 
ings.) 

Such  information  as  complaint  would  con- 
tain.—  An  indorsement  is  sufficient  if  it 
gives  defendant  such  information  as  to  the 
offense  as  would  be  given  by  the  complaint  if 
served.  Prussia  v.  Guenther,  16  Abb.  N.  Cas. 
(N.  Y.)  230. 

It  is  not  necessary  that  the  statute  or 
ordinance  should  be  printed  verbatim  upon 
the  summons;  all  that  is  required  is  such  a 
reference  as  will  enable  the  party  served  with 
the  summons  to  determine  for  what  offense 
he  has  been  sued.  New  York  v.  Wood,  15 
Daly  (N.  Y.)  341,  6  N.  Y.  Suppl.  657;  New 
York  V.  Eisler,  2  N.  Y.  Civ.  Proc.  125. 

Particular  indorsements  held  sufficient  see 
Marselis  v.  Seaman,  21  Barb.  (N.  Y.)  319; 
Andrews  v.  Harrington,  19  Barb.  (N.  Y.) 
343;  Saratoga  County  Excise  Com'rs  v. 
Doherty,  16  How.  Pr.  (N.  Y.)  46. 

33.  Young  V.  Gregg,  9  N.  Y.  Civ.  Proc. 
262. 

34.  Brighton  v.  Kelsey,  77  Vt.  258,  59  Atl. 
833;  Pollard  v.  Wilder,  16  Vt.  605  note; 
Dassanee  v.  Gates,  13  Vt.  275;  Bowen  v. 
Fuller,  2  Tyler  (Vt.)  85. 

The  minute  is  a  substantive  and  a  mate- 
rial requirement  of  the  proceedings,  and  is 
not  a  part  of  the  complaint.  Brighton  v. 
Kelsev,  77  Vt.  258,  59  Atl.  833;  State  v. 
Perkins,  58  Vt.  722,  5  Atl.  894. 

Actions  in  which  this  indorsement  not  re- 
quired.—  A  suit  for  a  penalty  or  forfeiture 
given  to  the  treasury  of  the  United  States. 
U.  S.  V.  Banister,  70  Fed.  44.  An  action  to 
recover  a  statutory  penalty  where  the  remedy 
is  given  to  the  party  injured  or  aggrieved,  or 
to  such  party  and  the  state.  Hall  v.  Adams, 
1  Aik.  (Vt.)  68.  An  action  to  recover  a 
penalty  for  receiving  a  fraudulent  convey- 
ance of  lands  with  intent  to  defraud  plaintiff 
of  his  debt.  Denton  v.  Crook,  Brayt.  (Vt.) 
188. 
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_  (ii)  Effect  of  Failure  to  Indomse.  In  an  action  for  a  statutory  penalty, 
failure  to  indorse  a  general  reference  to  the  statute  is  fatal  on  objection/'^'  and 
the  service  gives  the  court  no  jurisdiction  over  defendant's  person.'*^'  This  defect 
may,  however,  be  waived  by  defendant,  and  is  waived  by  his  general  appear- 
ance without  taking  the  objection,  a.id  in  some  jurisdictions  would  be  amendable.^ 

C.  Pleading"  and  Evidence — l.  Declaration,  Complaint,  or  Information  — 
a.  In  General.  In  actions  to  recover  penalties,  it  has  been  held,  the  pleadings 
are  construed  with  the  same  strictness  that  indictments  are.'^  The  facts  consti- 
tuting the  gravamen  of  the  action  should  be  clearly  and  distinctly  etated,^'^  in 
order  that  it  may  appear  that  the  case  is  within  the  statute. ^'^ 

_b.  Followinir  Language  of  Statute.  In  an  action  on  a  penal  statute  it  is 
sufficient  to  lay  the  offense  in  the  words  of  the  statute,*^  unless  such  language  is 


35.  Hayes  v.  Storms,  64  N.  J.  L.  514,  45 
Atl.  809;  Hageman  v.  Van  Doren,  6  N.  J. 
L.  J.  310. 

36.  Bissell  v.  New  York  Cent.,  etc.,  R.  Co., 
67  Barb.  (N.  Y.)  385;  Lassen  v.  Aronson,  21 
N.  Y.  Suppl.  452,  29  Abb.  N.  Cas.  114;  Bun- 
combe Turnpike  Co.  v.  McCarson,  18  N.  0. 
306;  Seroter  v.  Harrington,  8  N.  C.  192; 
U.  S.  V.  Eose,  14  Fed.  681;  Brown  v.  Pond,  5 
Fed.  31. 

Defect  not  amendable. —  U.  S.  v.  Rose,  14 
Fed.  681 ;  Brown  v.  Pond,  5  Fed.  31.  But  in 
England,  Ontario,  and  some  other  jurisdic- 
tions proceedings  in  penal  actions  are  amend- 
able as  in  other  actions.  See  the  provisions 
in  the  English  and  Ontario  Judicature  Acts 
and  Rules  which  relate  to  amendments. 

37.  Bissell  v.  New  York  Cent.,  etc.,  R.  Co., 
67  Barb.  (N.  Y.)  385;  Townsend  v.  Hop- 
kins, 9  N.  Y.  Civ.  Proc.  257 ;  Prussia  v. 
Guenther,  16  Abb.  N.  Cas.  (N.  Y.)  230; 
Brown  v.  Pond,  5  Fed.  31. 

But  an  appearance  merely  for  the  purpose 
of  insisting  on  the  want  of  proper  process,  or 
an  appearance  followed  by  the  taking  of  an 
objection,  will  not  be  a  waiver  of  the  defect. 
Brown  v.  Pond,  5  Fed.  31. 

38.  Prigmore  v.  Thompson,  Minor  (Ala.) 
420;  Levy  v.  Cohen,  19  N.  Y.  Suppl.  912; 
Harrington  v.  McFarland,  1  N.  C.  476.  Com- 
pare, however.  Municipal  Corporations,  28 
Cyc.  797. 

On  information  and  belief. —  Under  Pub. 
Laws  (1893),  p.  48,  §  36,  giving  justices  of 
the  peace  jurisdiction  of  actions  for  penalties 
for  violations  of  the  game  law,  on  receiving 
"  proof  by  affidavit "  of  the  violations,  an 
aflidavit  charging  a  violation  whieli  was 
made  on  inforiimlion  and  belief  was  not  sulll- 
cient  as  a  basis  for  such  an  action.  Inglis 
V.  Schreiner,  58  N.  J.  L.  120,  32  Atl.  131. 

39.  Connecticut. —  Larabee  v.  Tracy,  1  Root 
273. 

Louisiana . —  New  Orleans  v.  Gordon,  12 
La.  Ann.  749. 

Maine. —  State  i:.  Androscoggin  11.  Co.,  70 
Me.  411. 

Michiqan. —  HowRor  v.  Molcher,  40  Mich. 
185;  Bcniillcck  v.  IVoplc,  31  Mich.  200. 

Mis.iouri. —  Manz  v.  St.  Louis,  etc.,  R.  Co., 
87  Mo.  278. 

New  llampHhirr. —  Fnirl)ankfl  r.  Antrim,  2 
N.  n.  105. 

AV'i«  York. —  Morrcll  r.  l<'iiM('r,  7  .lolins. 
402. 
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Pennsylvania. —  Manayunk  v.  Davis,  2  Pars. 
Eq.  Cas.  289;  Com.  v.  Fiegle,  2  Phila.  215. 

Tennessee. —  Greer  v.  Bumpass,  Mart.  &  Y. 
94. 

See  39  Cent.  Dig.  tit.  "  Penalties,"  §  26. 
See  also  Municipal  Corporations,  28  Cyc. 
795  et  seq. 

If  a  penal  statute  gives  no  general  form  of 
declaring,  plaintiff  must  state  the  special 
matter  on  which  his  cause  of  action  arises. 
Bigelow  V.  Johnson,  13  Johns.  (N.  Y.)  428; 
Cole  V.  Smith,  4  Johns.  (N.  Y.)  193. 

The  preamble  of  a  warrant  is  a  part  of  the 
warrant;  and  where  it  sets  forth  the  facts 
constituting  the  offense  the  warrant  is  proper 
in  form.    Harshaw  v.  Crow,  33  N.  C.  240. 

Non-payment  of  penalty. —  In  an  action  to 
recover  a  statutory  penalty,  the  complaint 
need  not  aver  non-payment  of  the  penalty. 
Western  Union  Tel.  Co.  v.  Young,  93  Ind. 
118. 

New  Jersey. —  In  an  action  for  a  penalty, 
the  state  of  demand  should  set  out  the  facts 
on  which  the  action  is  grounded,  and  not 
merely  the  act  which  gives  the  action.  Van 
Dyke  v.  Speer,  3  N.  J.  L.  993. 

40.  A  labama. — Blackburn  v.  Baker,  7  Port. 
284;  Eeagh  v.  Spann,  3  Stew.  100. 

Illinois. —  Pace  v.  Vaughan,  6  111.  30;  Peo- 
ple V.  Mutual  L.  Ins.  Co.,  72  111.  App. 
569. 

Maine. — ■  State  v.  Androscoggin  R.  Co.,  76 
Me.  411. 

New  York. —  Bayard  v.  Smith,  17  Wend. 
88. 

North  Carolina. —  Wright  v.  VVlieeler,  30 
N.  C.  184. 

Tennessee. —  Greer  v.  Bumpass,  Mart.  &  Y. 
94. 

FermoM*.— Ellis  v.  Hull,  2  Aik.  41. 

United  States. —  Ferrett  v.  Atwill,  8  Fed. 
Cas.  No.  4,747,  1  Blatchf.  151. 

See  39  Cent.  Dig.  tit.  "  Ponaltios,"  §  26. 

Bringing  case  within  amendment. — Where 
a  penalty  accrues  before  the  statute  prescrib- 
ing it  is  amended,  but  the  action  is  not 
l)rought  until  after  the  anioiidnicnt,  the  plead- 
ing must  sliow  that  plaintiff  possesses  all 
tlie  qualifications  imi)oscd  hv  the  amendment. 
Barker  r.  Phelps,  39  Mo.  A]^^.  288. 

41.  Arkansas. —  Kirkpa trick  V.  Stewart,  19 
Ark.  005. 

lUinnis.—  Oebhart  V.  Adams,  23  111.  307,  76 
Am.  Dec.  702. 
Maine. —  Berry      Stinson,  23  Me.  110. 


PENALTIES 


[30  Cye.J  1353 


so  indefinite,  obscure,  and  uncertain  that  the  statute  fails  to  define  what  acts  shall 
be  deemed  an  oli'ense.^^ 

e.  Particular  Allegations  —  (i)  Precise  Sum  Claimed.  A  declaration  to 
recover  a  statutory  penalty  must  demand  a  precise  suni,*^  although  the  statute 
declares  that  the  penalty  shall  be  "  not  more  than "  the  sum  stated.''*  The 
demanding  of  one  sum  will  not,  however,  prevent  the  recovery  of  a  smaller  sum, 
where  it  is  diminished  by  extrinsic  circumstances.^^ 

(ii)  Appropriation  of  Penalty.  The  declaration  need  not  specify  the 
uses  to  which  the  penalty  inures,^''  or  the  person  to  whom  the  penalty  is  to  go,*'' 
unless  the  statute  requires  it.*^ 

(ill)  Pamaoes.  The  declaration  need  not,  and  ought  not,  to  conclude  ad 
dammim,  as  plaintiff's  right  to  the  penalty  does  not  accrue  until  the  bringing  of 
the  action  ;  and  he  cannot  have  sustained  any  damage  by  a  previous  detention  of 
it.*^    A  declaration  so  concluding  is  not,  however,  bad  on  demurrer,^"  and  it  has 


Pennsylvania. —  Duck  v.  Chief  Burgess,  7 
Watts  181. 

Wisconsin. —  State  v.  Zillman,  121  Wis. 
472,  98  N.  W.  543. 

United  States.— See  Jacob  v.  U.  S.,  13  Fed. 
Cas.  No.  7,157,  1  Brock.  520,  where  a  declara- 
tion in  debt  for  a  penalty,  describing  the 
offense  in  the  words  of  the  statute,  was  held 
good  after  verdict. 

England. —  Lee  v.  Simpson,  3  C.  B.  871,  4 

D.  &  L.  666,  11  Jur.  127,  16  L.  J.  C.  P.  105, 
54  E.  C.  L.  871;  Wright  v.  Horton,  Holt. 
N.  P.  458,  3  E.  C.  L.  183,  1  Stark.  400,  2 

E.  C.  L.  155,  17  Eev.  Rep.  665;  College  of 
Physicians  v.  Salmon,  1  Ld.  Raym.  680. 

See  39  Cent.  Dig.  tit.  "Penalties,"  §  26. 
See  also  Municipal  Corporations,  28  Cyc. 
799. 

42.  State  v.  Androscoggin  R.  Co.,  76  Me. 
411;  Com.  V.  Bean,  14  Gray  (Mass.)  52 
(holding  that  where  a  city  ordinance  pro- 
hibited under  a  penalty  letting  cattle  "stop 
to  feed  "  on  any  highway,  etc.,  an  allegation 
that  defendant  suffered  two  cows  to  "  stop 
and  feed  "  on  a  certain  highway  named  was 
insufficient,  since  the  declaration  should  have 
shown  that  the  cows  were  allowed  to  stop 
and  graze  and  feed  on  the  grass  growing  on 
the  street)  ;  JCom.  v.  Bean,  11  Cush.  (Mass.) 
414  (holding  that  where  a  statute  imposed  a 
fine  upon  any  person  who  shall  "  maliciously 
or  wantonly  break  the  glass  ...  in  any 
building  not  his  own,"  an  allegation  strictly 
following  this  language  was  insufiieient,  in- 
asmuch as  "  glass  in  a  building  "  means  glass 
forming  part  of  a  building,  and  should  be  so 
averred)  ;  Duck  v.  Chief  Burgess,  7  Watts 
(Pa.)  181;  State  v.  Zillman,  121  Wis.  472, 
98  N.  W.  543. 

43.  Sexton  v.  Gallatin  County  School 
Com'rs,  19  111.  51 ;  Bradley  v.  Snyder,  14  111. 
263,  58  Am.  Dec.  564;  Russell  v.  Hamilton, 
3  111.  56;  Hamilton  v.  Wright,  2  111.  582; 
London  v.  Headen,  76  N.  C.  72;  Dowd  v. 
Seawell,  14  N.  C.  185;  U.  S.  v.  Elliot,  25 
Fed.  Cas.  No.  15.043. 

44.  U.  S.  V.  Elliot,  25  Fed.  Cas.  No.  15,043. 

45.  Connecticut. —  Perrin  v.  Sikes,  1  Day 
19.  ^ 

Neto  York. — •  Warren  v.  Doolittle,  5  Cow. 
678;  Ely  v.  Van  Beuren,  3  Cai.  218,  holding 
that  in  an  action  for  a  penalty,  if  only  a 


portion  of  the  penalty  be  demanded,  it  will 
be  presumed  after  verdict  that  the  residue 
was  waived,  and  defendant  cannot  assign  for 
error  that  less  was  recovered  than  might  have 
been  sued  for. 

North  Carolina. — Dowd  v.  Seawell,  14  N.  C. 
185. 

Pennsylvania. —  Buckwalter  v.  U.  S.,  1 1 
Serg.  &  R.  193;  Philadelphia  v.  Harkins,  1 
Phila.  518. 

United  States.— V.  S.  v.  Colt,  25  Fed.  Cas. 
No.  14,839,  Pet.  C.  C.  145. 

England. —  Pemberton  v.  Shelton,  Cro.  Jac. 
498,  79  Eng.  Reprint  425. 

46.  Sears  v.  U.  S.,  21  Fed.  Cas.  No.  12,592, 
1  Gall.  257,  holding  such  allegation  to  be 
surplusage. 

47.  State  v.  Thrasher,  79  Me.  17,  7  Atl. 
814;  State  v.  Willis,  78  Me.  70,  2  Atl.  848; 
State  V.  Smith,  64  Me.  423;  State  v.  Cottle, 
15  Me.  473.  Compare  State  v.  Johnson,  65 
Me.  362,  holding  that  where  the  penalty  goes 
to  the  prosecutor  or  to  some  other  person 
or  persons,  of  whose  existence  and  identity 
the  court  cannot  take  judicial  notice,  such  an 
averment  is  necessary ;  but  when  the  penalty 
goes  to  the  town  in  which  the  offense  is  com- 
mitted and  the  appropriation  is  made  by  a 
public  statute,  of  which  the  court  can  take 
judicial  notice,  and  the  indictment  gives  the 
name  of  such  town,  no  other  or  further  aver- 
ment is  necessary.  But  see  Com.  f.  Messen- 
ger, 4  Mass.  462,  465,  where  it  is  said:  "An 
information  resembles,  not  only  an  indict- 
ment in  the  correct  and  technical  description 
of  the  offence,  but  also  an  action  qui  tarn, 
in  which  the  informer  must  show  the  for- 
feiture and  its  appropriation,  or,  at  least,  the 
proportion  given  him  by  the  statute."  See 
also  Martin  v.  Martin,  50  N.  C.  346;  Pie  v. 
Westly,  Hob.  345 ;  Jones  v.  Chace,  Draper 
(U.  C.)  322;  Bagley  v.  Curtis,  15  U.  C.  C.  P. 
366. 

48.  State  v.  Wabash,  etc.,  R.  Co.,  89  Mo. 
562,  1  S.  W.  130. 

49.  Barkhamsted  v.  Parsons,  3  Conn.  1. 
But  see  Indiana  Millers'  Mut.  F.  Ins.  Co.  V. 
People,  65  111.  App.  355,  holding  that  in  an 
action  on  a  statute  to  recover  a  penalty  the 
damages  to  be  inserted  in  the  declaration  are 
merely  nominal. 

50. "  Everts  v.  Allen,  1  D.  Chipm.  (Vt.)  116. 
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been  held  that  the  mistake  of  conchiding  ad  daranura  may  be  corrected  by 
amendment  even  after  error  brought.^' 

(iv)  Neqativino  Exgeptions.  Where  tliere  is  an  exception  in  the  enacting 
clause  of  a  penal  statute,  plaintiff  suing  under  it  must  show  tliat  defendant  is  not 
within  it ;  but  if  the  exception  is  in  a  subsequent  section,  it  must  be  pleaded  in 
defense  to  avoid  the  penalty .^^ 

d.  Reference  to  or  Recital  of  Statute  —  (i)  In  General.  Under  the  old 
forms  of  pleading,  a  declaration,  information,  or  indictment  to  recover  a  penalty 
for  the  violation  of  a  statute  must  show  by  explicit  reference  what  statute  has 
been  violated,''^  as  by  the  words  "against  the  form  of  the  statute,"^  or  equivalent 


51.  Galena,  etc.,  R.  Co.  v.  Appleby,  28  111. 
283;  1  Chitt.  PI.  451. 

52.  Illinois. —  Chicago,  etc.,  R.  Co.  v.  Car- 
ter, 20  111.  390. 

Maine. —  Berry  v.  Stinson,  23  Me.  140. 

Neio  Jersey. —  McGear  v.  Woodruff,  33 
N.  J.  L.  213. 

New  York. —  Hart  v.  Cleis,  8  Johns.  41 ; 
Teel  V.  Fonda,  4  Johns.  304;  Sheldon  v. 
Clark,  1  Johns.  513. 

South  Carolina. —  Mills  v.  Kennedy,  1 
Bailey  17. 

Vermont. —  Ellis  v.  Hull,  2  Aik.  41. 

United  States.— Smith  v.  U.  S.,  22  Fed. 
Cas.  No.  13,122,  1  Gall.  261. 

England. — College  of  Physicians  v.  Salmon, 
1  Ld.  Raym.  680;  Spieres  v.  Parker,  1  T.  R. 
141,  1  Rev.  Rep.  165. 

See  39  Cent.  Dig.  tit.  "Penalties,"  §  26. 
See  also  Municipal  Corporations,  28  Cyc. 
801. 

Compare  Kansas  City,  etc.,  R.  Co.  v.  Sum- 
mers, 45  Ark.  295. 

In  a  summary  proceeding  for  a  penalty,  an 
exception  in  the  statute,  although  not  in  the 
enacting  clause,  must  be  shown  to  be  inap- 
plicable in  the  case  by  proper  averments. 
Crosson  v.  Rutherford,  66  N.  J.  L.  120,  48 
Atl.  514;  Jacobus  v.  Meskill,  56  N.  J.  L.  255, 
28  Atl.  383 ;  Doughty  v.  Conover,  42  N.  J.  L. 
193. 

53.  California. —  Chipman  v.  Emeric,  5  Cal. 
239. 

Illinois. —  Camp  v.  Ganley,  6  111.  App.  499. 
Kentucky. —  Bell  v.  Norris,  79  Ky.  48. 
Massachusetts. —  Peabody  v.  Hayt,  10  Mass. 
36. 

Michigan. —  Howser  v.  Melcher,  40  Mich. 
185;  Benalleck  v.  People,  31  Mich.  200. 

New  Jersey. — Bryant  v.  Gleason,  72  N.  J.  L. 
431,  60  Atl.  1110;  Crawford  v.  New  Jersey 
R.,  etc.,  Co.,  28  N.  J.  L.  479. 

New  York. —  People  v.  MeCann,  67  N.  Y. 
506;  Shaw  v.  Tobias,  3  N.  Y.  188;  Kee  v. 
McSwceney,  15  Abb.  N.  Cas.  229,  66  How. 
]'r.  447 ;  People  v.  Brooks,  4  Den.  469 ;  War- 
ren ?;.  Doolittlc,  5  Cow.  078;  Collins  v. 
Ragrcw,  15  Jolinn.  5. 

North  Carolina. —  Washington  v.  Frank,  46 
N.  C.  436;  McKay  v.  Woodle,  28  N.  C.  352; 
Dully  ;:.  Avcritl,  27  N.  C.  455;  Dowd  v.  Sea- 
well,  14  N.  0.  185;  Worko  v.  Byors,  10  N.  C. 
228;  Scroicr  v.  Harrington,  8  N.  C.  192. 

North  Dakota. —  HliectH  v.  ProHser,  (1907) 
112  N.  W.  72;  Greonberg  v.  Union  Nat.  Bank, 
6  N.  D.  483.  07  N.  W.  597. 

[II,  C,  1,  C,  (III)] 


South  Carolina. —  Cockfield  v.  Singletary, 
15  Rich.  240. 

South  Dakota. —  Kirby  v.  Western  Union 
Tel.  Co.,  6  S.  D.  1,  60  N.  W.  152  \_following 
Kirby  v.  Western  Union  Tel.  Co.,  4  S.  D.  463, 

57  N.  W.  202]. 

Wisconsin. — Teetshorn  v.  Hull,  30  Wis.  162. 

United  States. —  U.  S.  v.  Batchelder,  24 
Fed.  Cas.  No.  14,540. 

See  39  Cent.  Dig.  tit.  "  Penalties,"  §  27. 

It  is  sufficient  to  refer  to  the  section  of  the 
statute,  without  setting  forth  its  contents. 
Utica  V.  Richardson,  6  Hill  (N.  Y.)  300; 
Smith  V.  Merwin,  15  Wend.  (N.  Y.)  184. 

The  section  giving  the  penalty  must  be 
truly  indicated,  and  a  mistake  is  fatal.  Peo- 
ple V.  Brooks,  4  Den.  (N.  Y.)  469.  But  in 
some  jurisdictions  such  mistake  is  amenda- 
ble.   See  infra,  note  71. 

54.  California. —  Chipman  v.  Emeric,  5  Cal. 
239. 

Connecticut. —  Griswold  v.  Gallup,  22  Conn. 
208. 

Illinois. —  St.  Louis,  etc.,  R.  Co.  'v.  Hill,  11 
111.  App.  248. 

Kentucky. —  Bell  v.  Norris,  79  Ky.  48. 

Maine. —  Penley  v.  Whitney,  48  Me.  351 
(holding  that  Rev.  St.  c.  131,  §  12,  which 
makes  the  words  "  contrary  to  the  form  of  the 
statute  "  immaterial,  does  not  change  the  rule 
in  actions  on  penal  statutes)  ;  Hobbs  v. 
Staples,  19  Me.  219;  Morrison  v.  Witham, 
10  Me.  421. 

Massachusetts. — Reed  v.  Northfield,  13  Pick. 
94,  23  Am.  Dec.  662;  Haskell  v.  Moody,  9 
Pick.  162;  Nichols  v.  Squire,  5  Pick.  168; 
Peabody  v.  Hayt,  10  Mass.  3G. 

Missouri. —  Wood  v.  St.  Louis,  etc.,  R.  Co., 

58  Mo.  109  [approving  Walther  v.  Warner, 
26  Mo.  143]. 

New  York. — Warren  v.  Doolittle,  5  Cow.  678. 

North  Carolina. —  Dowd  v.  Seawell,  14 
N.  C.  185;  Scroter  v.  Harrington,  8  N.  C.  192. 

South  Carolina. —  Cockfield  v.  Singletary, 
15  Rich.  240. 

United  States. —  Briscoe  'v.  Hinman,  4  Fed. 
Cas.  No.  1,887,  Dcady  588;  Cross  i).  U.  S.,  6 
Fed.  Cas.  No.  3,434,  1  Gall.  26;  Jones  v.  Viin- 
zandt,  13  Fed.  Cas.  No.  7,502,  2  McLean  611; 
Sciirs  V.  U.  S.,  21  Fed.  Cas.  No.  12,592,  1 
Gall.  257. 

England.— 1.0.6  v.  Clarke,  2  East  333. 

Canada. —  Reg.  v.  Aumond,  2  U.  C  Q.  B. 
166.  Sec  also  Drake  v.  Preston,  34  U.  C. 
Q.  B.  257. 

See  30  Cent.  Dig.  tit.  "  Penalties,"  §  27. 
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langnage.^^  "Wlien  tlie  action  is  founded  on  several  statutes,^^  or  where  one  stat- 
ute creates  an  offense  and  another  fixes  the  penalty,"  the  conchision  should  be 
"against  the  form  of  the  statutes."  But  when  the  statute  creating  the  offense  is 
only  amended  or  regulated,  or  altered  in  parts  thereof  which  do  not  relate  to  the 
offense  or  the  punishment  thereof,  a  conclusion  in  the  singular  is  proper.^^  So 
also  where  an  offense  is  prohibited  by  several  statutes,  but  only  one  is  the  founda- 
tion of  the  action  ;  where  one  statute  creates  an  offense  and  inflicts  the  penalty 
and  a  subsequent  statute  imposes  another  penalty  or  where  one  statute  creates 
an  offense  and  fixes  the  penalty  and  another  statute  gives  the  remedy."'  A  con- 
clusion in  the  singular  when  it  should  be  in  the  plural  or  vice  versa  is  a  substan- 
tial defect  which  is  not  cured  by  the  verdict."^ 

(ii)  Under  Modern  Pleading.  "Where  the  modern  and  simple  mode  of 
pleading  has  been  adopted,  actions  on  statutes  are  brought  by  simple  statements 
of  facts  showing  a  violation  of  the  statute,  and  it  is  unnecessary  to  recite  or  spe- 
cifically refer  to  the  statute  under  which  the  action  is  brought.  Being  a  public 
statute,  the  court  will  take  judicial  notice  of  it.''^ 


Remedial  statute. —  In  an  action  on  a  stat- 
ute wliich  is  remedial  and  not  penal  (Mitcliell 
V.  Clapp,  12  Cusli.  (Mass.)  278),  or  remedial 
as  well  as  penal  (Hewitt  v.  Harvey,  46  Mo. 
368),  it  is  not  necessary  to  conclude  that  the 
act  complained  of  was  done  contrary  to  the 
form  of  the  statute. 

Tennessee  —  proceeding  before  justice. —  In 
a  proceeding  before  a  justice  to  recover  a 
penalty  given  by  a  statute,  it  is  not  neces- 
sary tliat  the  warrant  should  conclude  against 
the  form  of  the  statute,  it  being  sufficient  if 
the  warrant  shows  what  the  party  is  called 
on  to  answer.  Kirby  v.  Eice,  8  Yerg.  442; 
Kirby  v.  Lee,  8  Yerg.  439. 

Omission  cured  by  amendment. —  The  omis- 
sion to  conclude  against  the  form  of  a  stat- 
ute may  be  cured  by  amendment  if  plaintiff 
agrees  to  claim  no  costs.  Duffy  Averitt,  27 
N.  C.  455. 

Reason  for  such  conclusion. —  Every  offense 
for  which  a  party  is  indicted  is  supposed  to 
be  prosecuted  as  an  offense  at  common  law, 
unless  the  ■prosecutor,  by  reference  to  a  stat- 
ute, shows  he  means  to  proceed  upon  it,  and 
without  such  express  reference,  if  it  be  no 
offense  at  common  law,  the  court  will  not 
look  to  see  if  it  be  an  offense  by  statute.  Lee 
v.  Clarke,  2  East  333. 

Offense  at  common  law. —  Where  an  offense 
existed  previously  at  common  law,  and  the 
statute  gives  a  new  remedy,  the  acts  need  not 
be  alleged  as  done  against  the  form  of  the 
statute;  but  the  penalty  should  be  claimed 
as  "by  force  of  the  statute,"  etc.  Fuller  v. 
Fuller,  4  Vt.  123. 

55.  See  cases  cited  infra,  this  note. 

Words  used  immaterial. —  In  a  prosecution 
on  a  penal  statute,  it  is  necessary  to  show 
that  the  offense  charged  is  against  the  .stat- 
ute, but  the  words  used  are  not  material. 
Cleaves  v.  Jordan,  35  Me.  429.  But  see 
Barter  v.  Martin,  5  Me.  76,  where  it  is  said: 
"  Whether,  in  an  action  upon  a  statute,  the 
omission  of  the  words  contra  formam.  statuti, 
can  be  supplied  by  any  other  words  of  equiva- 
lent import ;  qucere." 

The  words  "  by  force  of  the  statute  in  such 
case  made  and  provided,"  etc.,  is  equivalent 


to  the  allegation  "  against  the  form  of  the 
statute."  Barkhamsted  v.  Parsons,  3  Coim. 
1;  St.  Louis,  etc.,  R.  Co.  v.  Hill,  11  111.  App. 
248;  Penley  v.  Whitney,  48  Me.  351;  Doyle  v. 
Baltimore  County  Com'rs,  12  Gill  &  J.  (Md.) 
484;  People  v.  Bartow,  6  Cow.  (N.  Y.)  290; 
Reynolds  v.  Smith,  2  Browne  (Pa.)  257; 
Crain  State,  2  Yerg.  (Tenn.)  390;  Burnell 
V.  Dodge,  33  Vt.  462;  Ellis  v.  Hull,  2  Aik.  41. 
Contra,  Sears  v.  U.  S.,  21  Fed.  Cas.,  No. 
12,592,  1  Gall.  257;  U.  S.  v.  Batchelder,  24 
Fed.  Cas.  No.  14,540;  Wells  v.  Iggulden,  3 
B.  &  C.  186,  5  D.  &  R.  13,  10  E.  C.  L.  93. 

The  words  "  against  the  law  in  that  be- 
half made  and  provided "  are  equivalent  to 
"  against  tlie  form  of  the  statute."  Brown 
V.  Hoit,  Smith  (N.  H.)  53.  But  see  Smith 
V.  U.  S.,  22  Fed.  Cas.  No.  13,122,  1  Gall.  261. 

If  the  statute  is  directly  referred  to,  the 
conclusion  "  against  the  form  of  the  statute  " 
is  \innecessary.  Wentworth  v.  Hinckley,  67 
Me.  368. 

56.  Connecticut. — Blydenburgh  v.  Miles,  39 
Conn.  484. 

North  Carolina. —  State  v.  Muse,  20  N.  C. 
463. 

United  States. —  Kenrick  v.  U.  S.,  14  Fed. 
Cas.  No.  7,713,  1  Gall.  268. 

England. —  Broughton  v.  Moore,  C'ro.  Jac. 
142,  79'  Eng.  Reprint  123. 

Canada. —  Drake  v.  Preston,  34  U.  C  Q.  B. 
257. 

See  39  Cent.  Dig.  tit.  "  Penalties,"  §  27. 

57.  State  v.  Moses,  7  Blackf.  (Ind.)  244; 
Morrison  v.  Witham,  10  Me.  421;  Kane  v. 
People,  8  Wend.  (N.  Y.)  203. 

58.  Lake  Erie,  etc.,  R.  Co.  v.  Noblesville, 
15  Ind.  App.  697,  44  N.  E.  651;  Morrison  -v. 
Witham,  10  Me.  421;  Kane  v.  People,  8 
Wend.  (N.  Y.)  203;  Dingley  v.  Moor,  Cro. 
Eliz.  750,  78  Eng.  Reprint  982. 

59.  Morrison  v.  Witham,  10  Me.  421. 

60.  Butman's  Case,  8  Me.  113. 

61.  Sears  v.  U.  S.,  21  Fed.  Cas.  No.  12,592, 
1  Gall.  257.  But  see  Lee  -v.  Clarke,  2  East 
333 ;  Drake  v.  Preston,  34  U.  C.  Q.  B.  257. 

62.  State  v.  Muse,  20  N.  C.  463. 

63.  Massachusetts. —  Levy  v.  Gowdy,  2 
Allen  320;  Williams  v.  Taunton,  16  Gray  288. 
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e.  Joinder  of  Offenses  or  Penalties,    lii  an  action  to  recover  several  penalties 

for  distinct  ofEenses,  it  is  necessary  to  set  out  eacli  ofFensc  distinctly.  It  is  not 
sufficient  to  charge  defendant  in  general  terms  with  tlie  commission  of  a  num- 
ber of  offenses.^  Where,  however,  one  penalty  only  is  souglit,  a  declaration 
describing  two  penal  offenses  in  one  count  is  good,  at  least  after  verdict.®  So 
also  it  is  competent  to  embrace  in  one  count  several  penalties  upon  one  stat- 
ute."" "Where  the  action  is  for  the  recovery  of  a  penalty  for  an  offense  which  is 
shown  to  be  continuous,  the  penalty  being  fixed  at  so  much  for  each  day  of  its 
continuance,  it  is  not  necessary  to  declare  in  separate  counts  for  each  day's  pen- 
alty, but  all  are  properly  grouped  together  in  one  count  covering  the  entire 
period."^ 

2.  Plea,  Answer,  or  Affidavit  of  Defense.  In  an  action  of  debt  for  the 
recovery  of  a  penalty,  nil  debet  is  the  proper  general  issue ;  but  not  guilty  is 
also  a  good  plea,  and  under  it  defendant  may  set  up  a  statute  of  limitation.®  As 
defendant  in  a  penal  action  cannot  be  required  to  furnish  evidence  against  him- 
self, he  cannot  be  required  to  file  an  answer  specifically  denying  all  the  allegations 
of  the  petition.™ 

3.  Amendments.  The  pleadings  in  actions  on  penal  statutes  may  be  corrected 
and  amended  by  leave  of  court  as  pleadings  in  other  civil  actions.''^    A  useless 


Missouri. —  Emerson  v.  St.  Louis,  etc.,  R. 
Co.,  Ill  Mo.  161,  19  S.  W.  1113. 

Montana. —  State  v.  Owsley,  17  Mont.  94, 
42  Pac.  105. 

New  York. —  People  v.  McCann,  67  N.  Y. 
506;  Nellis  V.  New  York  Cent.  R.  Co.,  30 
N.  Y.  505;  Morehouse  v.  Crilley,  8  How.  Pr. 
431. 

North  Carolina. —  Leathers  v.  Blaekwell 
Durham  Tobacco  Co.,  144  N.  €.  330,  57  S.  E. 
11,  9  L.  R.  A.  N.  S.  349 ;  Currie  ^.  Raleigh, 
etc.,  R.  Co.,  135  N.  C.  535,  47  S.  E.  654. 

Texas. —  Martin  v.  Johnson,  11  Tex.  Civ. 
App.  628,  33  S.  W.  306. 

See  39  Cent.  Dig.  tit.  "  Penalties,"  §  27. 

If  facts  are  set  out  which  bring  the  case 
within  the  statute  it  is  sufficient.  Leathers 
V.  Blaekwell  Durham  Tobacco  Co.,  144  N.  C. 
330,  57  S.  E.  11,  9  L.  R.  A.  N.  S.  349. 

64.  Hill  V.  Herbert,  3  N.  J.  L.  924.  See 
also  Indianapolis,  etc.,  R.  Co.  v.  People,  91 
HI.  452. 

65.  Smith  V.  U.  S.,  22  Fed.  Cas.  No.  13,122, 
1  Gall.  261. 

66.  People  v.  McFadden,  13  Wend.  (N.  Y.) 
39f;;  Wolverton  v.  Lacey,  30  Fed.  Cas.  No. 
17,032. 

67.  Toledo,  etc.,  R.  Co.  v.  Stephenson,  131 
Ind.  203,  30  N.  E.  1082. 

68.  Burnham  v.  Webster,  5  Mass.  266; 
Stilson  V.  Tobey,  2- Mass.  521;  Hitchcock  v. 
Munger,  15  N.  H.  97.  But  see  Canlield  v. 
Allen,  1  N.  J.  L.  203,  holding  that  nil  debet 
in  no  plea  to  an  action  of  debt  on  an  amerce- 
ment. 

69.  Kentucky . —  lOquitable  L.  Assur.  Soc. 
V.  Vmn.,  113  Ky.  126,  07  S.  W.  388,  23  Ky. 
L.  K(fp.  23.0!) ;  Jjouisville,  etc.,  R.  Co.  /;.  Com., 
112  Ky.  035,  66  S.  W.  505,  23  Ky.  L.  Rep. 
1900. 

ManNochmettH. —  Biiniliam  v.  Web.ster,  5 
MaHH.  20(i;  StilHoii  /;.  Tolx'y,  2  Miihh.  521. 

Ntuv  llnmpNhvra. —  IliU'hcock  r.  Miiiigcr,  15 
N.  IJ.  97. 

Kngland. —  Faulkner  v.  Olicvcll,  5  A.  &,  K. 
213,  31  K.  C.  L.  686;  Wortloy  v.  Herping- 

fll.  C.  1,  e] 


ham,  Cro.  Eliz.  766,  78  Eng.  Reprint  997; 
Coppin  V.  Carter,  1  T.  R.  462. 

Canada. —  Drake  v.  Preston,  34  U.  C.  Q.  B. 
257;  Mewburn  v.  Street,  21  U.  C.  Q.  B.  498. 

See  39  Cent.  Dig.  tit.  "  Penalties,"  §  28. 

70.  Equitable  L.  Assur.  Soc.  v.  Com.,  113 
Ky.  126,  67  S.  W.  388,  23  Ky.  L.  Rep.  2359; 
Louisville,  etc.,  R.  Co.  v.  Com.,  112  Ky.  635, 
66  S.  W.  505,  23  Ky.  L.  Rep.  1900;  Union 
Glass  Co.  V.  New  Castle  First  Nat.  Bank, 
10  Pa.  Co.  Ct.  565,  574. 

Discovery. —  In  Ontario,  in  an  action  to  re- 
cover a  penalty  payable  under  a  dominion 
statute,  defendant  may  be  examined  for  dis- 
covery before  trial,  ileg.  v.  Fox,  18  Ont.  Pr. 
343.  But  see  Pickerel  River  Imp.  Co.  v. 
Moore,  17  Ont.  Pr.  287. 

71.  Connecticut. —  Merriam  v.  Langdon,  10 
Conn.  460. 

New  York. —  Barber  v.  McHenry,  6  Wend. 
516;  Low  V.  Little,  17  Johns.  346. 

North  Carolina. —  Maggett  v.  Roberts,  108 
N.  C.  174,  12  S.  E.  890. 

Pennsylvania. —  Jones  v.  Ross,  2  Dall.  143, 
1  L.  ed.  324. 

Tennessee. —  Childress  v.  Nashville,  3  Sneed 
347. 

See  39  Cent.  Dig.  tit.  "  Penalties,"  §  29. 

A  qui  tam  information  may  be  amended 
after  the  time  limited  for  presenting  tlie  new 
charge  has  elapsed.  Merriam-  v.  Langdon,  10 
Conn.  460. 

Action  barred  by  statute  of  limitations. — 

An  anipudnicnt  will  not  be  allowed  in  an  ac- 
tion <iiii  laiu,  which,  at  the  time  of  making 
the  motion,  is  barred  by  the  statute  of  limi- 
tations. Drake  v.  Watson,  4  Day  (Conn.) 
37. 

Amendment  not  allowed  in  supreme  court. 

—  In  a  (firi  lain-  action  plaiiitifT  cannot  a nuMid 
liis  (locliiral  ion  in  i.lie  su])rc'nio  court,  where 
ho  had  previously  anicndod  by  leave  in  the 
court  of  coninion  pleas.  Hamilton  Boiden, 
1  MasH.  50. 

In  a  summary  process  to  recover  a  penalty, 
])lnintiir,s   wliolo  caHO   1.4  onibracod   in  the 
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amendment,'"  or  one  introducing  a  new  cause  of  action/^  will  not  be  permitted. 
Nor  will  the  right  of  amendment  warrant  a  substitution  of  a  stranger  for  the 
sole  plaintiff  in  the  cause.''* 

4.  Issues,  Proof,  and  Variance.  In  an  action  to  recover  a  penalty  it  is  neces- 
sary in  every  case  that  the  declaration  should  comport  with  the  writ,''^  and  the 
evidence  with  the  declaration.''^ 

5.  Evidence '''  —  a.  Presumptions  and  Burden  of  Proof.  One  who  claims  a 
penalty  under  a  statute  has  the  burden  of  proving  the  existence  of  the  facts 
entitling  him  to  the  penalty.''^ 

b.  Admissibility.  An  action  brought  to  recover  a  penalty  is  governed  by  the 
same  rules  of  evidence  as  are  applicable  to  ordinary  civil  actions.'''' 


process  itself,  which  is  the  original  proceed- 
ing in  the  suit,  and  there  is  nothing  to  amend 
by  or  within.  Charleston  v.  Gunderman,  3 
Hill  (S.  C.)  75. 

72.  Sehofield  v.  Doray,  89  Cal.  55,  26  Pae. 
606,  holding  that  it  is  not  error  to  refuse  an 
amendment  to  an  answer  in  an  action  for  a 
penalty  where  the  proposed  answer  would  be 
no  defense. 

73.  Higdon  v.  Kennemer,  120  Ala.  193,  24 
So.  439  (holding  that  a  declaration  in  debt 
for  the  statutory  penalty  for  cutting  trees 
may  not  be  amended  by  adding  a  count  in 
trespass  sounding  in  damages)  ;  Rosenbach  v. 
Dreyfuss,  1  Fed.  391  (holding  that  the 
amendment  of  a  complaint  by  a  change  in 
the  averment  of  the  statute  violated  does 
not  set  out  a  new  cause  of  action  where  both 
statutes  were  substantially  identical,  and  the 
last  mentioned  was  passed  as  substitute  for 
the  one  first  pleaded ) . 

74.  St.  Louis,  etc.,  R.  Co.  v.  State,  56  Ark. 
166,  19  S.  W.  572. 

Substitution  of  "  commonwealth "  for 
"  state." —  Where  a  penal  action  is  errone- 
ously brought  in  the  name  of  the  "  state " 
of  Kentucky,  an  amendment  styling  plaintiff 
the  "  commonwealth "  of  Kentucky  is  per- 
missible, 'and  process  on  the  amendment  is 
not  necessary.  Com.  v.  Sherman,  85  Ky. 
686,  4  S.  W.  790,  9  Ky.  L.  Rep.  218. 

N.  H.  Laws  (1872),  c.  39,  allowing  writs 
to  be  amended  by  striking  out  the  names  of 
some  of  plaintiffs,  does  not  apply  to  a  penal 
action  pending  at  the  time  it  took  effect, 
under  which  the  penalty  "  may  be  recovered 
by  any  person  who  will  sue  for  the  same." 
Kent  V.  Gray,  53  N.  H.  576. 

75.  Governor  v.  Horton,  5  N.  C.  212,  hold- 
ing that  where  the  writ,  in  debt  to  recover 
a  penalty,  was  in  the  name  of  A  B,  "  gov- 
ernor," etc.,  and  the  declaration  was  in  the 
name  of  C  D,  "  who  sues  "  as  well  for  A  B, 
"  governor,"  etc.,  "  as  for  himself,"  etc.,  the 
variance  was  fatal. 

76.  Drake  v.  Watson,  4  Day  (Conn.)  37, 
holding  that  where  in  an  action  qui  tarn 
for  taking  excessive  usury,  the  declaration 
stated  the  taking  to  have  been  in  pursuance 
of  a  loan  of  two  hundred  dollars  by  means 
of  a  promissory  note,  and  the  evidence  showed 
a  loan  of  two  hundred  dollars  and  interest 
thereon,  the  variance  was  material. 

Defense  of  statute  of  limitations  may  be 
set  up  under  general  issue.  Watson  v.  Ander- 
son, Hard.  (Ky.)  458;  Moore  v.  Smith,  5  Me. 


490;  Mason  v.  Mossop,  29  U.  C.  Q.  B.  500; 
Mewburn  v.  Street,  21  U.  C.  Q.  B.  498.  But 
see  Ont.  Sup.  Ct.  Jud.  Rules,  271. 

77.  Discovery  or  production  of  documents 

see  DiscovEEY,  14  Cyc.  301;  and  supra,  note 
70. 

78.  Waddle  v.  Duncan,  63  111.  223 ;  Bull  v. 
Quincy,  9  111.  App.  127 ;  Barber  Asphalt  Pav- 
ing Co.  V.  Peck,  186  Mo.  506,  85  S.  W.  387 ; 
Conly  i;.  Clay,  90  Hun  (N.  Y.)  20,  35  N.  Y. 
Suppl.  521;  Chaffee  v.  U.  S.,  18  Wall.  (U.S.) 
516,  21  L.  ed.  908;  The  Pope  Catlin,  31  Fed. 
408. 

Doubtful  questions  arising  on  penal  stat- 
iites  are  to  be  construed  favorable  for  the  ac- 
cused. MeCaskill  v.  Paxton,  Hodg.  El.  Cas. 
304. 

Mens  rea. —  As  a  general  rule  no  penal  con- 
sequences are  incurred  under  a  statute  im- 
posing a  penalty  where  there  has  been  no 
personal  neglect  or  default,  and  proof  of 
mens  rea  is  essential  (Paul  v.  Hargreaves, 
[1908]  2  K.  B.  289,  98  L.  T.  Rep.  N.  S.  751; 
Boyle  V.  Smith,  [1906]  1  K.  B.  432,  21  Cox 
C.  C.  84,  70  J.  P.  115,  75  L.  J.  K.  B.  282,  94 
L.  T.  Rep.  N.  S.  30,  22  T.  L.  R.  200,  54  Wkly. 
Rep.  519;  Dickenson  v.  Fletcher,  L.  R.  9 
C.  P.  1,  43  L.  J.  M.  C.  25,  29  L.  T.  Rep.  N.  S. 
540;  Rex  v.  Hays,  14  Ont.  L.  Rep.  201),  un- 
less a  contrary  intention  appears  by  express 
language  or  necessary  inference ;  and  the  ab- 
sence from  a  statute  of  such  words  as  "  know- 
ingly "  or  "  wilfully "  has  been  held  to  pre- 
clude the  necessity  of  proving  mens  rea  (Rex 
V.  Chisholm,  14  Ont.  L.  Rep.  178). 

79.  Hall  V.  Brown,  30  Conn.  551. 
Depositions. —  Since  the  person  prosecuting 

a  qui  tarn  action  may  be  considered  as  the 
sole  plaintiff,  a  deposition  taken  to  be  used 
in  such  action  is  admissible,  although  in  the 
caption  the  prosecutor  be  stated  as  the  sole 
plaintiff,  omitting  the  qui  tarn.  Dupy  v. 
Wickwire,  1  D.  Chipm.  (Vt.)  237,  1  Am. 
Dec.  729. 

Declarations. —  Wliere,  in  an  action  to  re- 
cover a  penalty  for  cutting  trees  from  plain- 
tiff's land,  defendant  justified  under  a  pur- 
chase from  the  occupant  of  the  lands,  who 
was  in  possession  under  a  contract  of  rent 
or  purchase,  the  declaration  of  the  occupant 
that  he  was  authorized  by  the  owners  to  sell 
the  timber  is  competent  on  the  question  of 
defendant's  good  faith.  Haley  v.  Taylor,  77 
Miss.  867,  28  So.  752,  78  Am.  St.  Rep.  549. 

Other  offense. —  In  an  action  to  recover  a 
penalty  it  is  error  to  admit  evidence  of  an 
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c.  Weight  and  Suffleieney.  In  an  action  under  a  penal  statute,  plaintiff,  to 
recover,  must  bring  liis  case  clearly  within  the  statute.'^'  Ab  to  the  degree  of 
proof  required  there  is  some  conflict  of  opinion.  A  few  cases  hold  tljat  an  action 
iipon  a  penal  statute,  being  in  the  nature  of  a  criminal  prosecution,  must  be  estab- 
lished by  evidence  proving  defendant's  guilt  beyond  a  reasonaljle  doubt ;  but  the 
better  rule  is  that  in  this  class  of  cases  the  same  degree  of  proof  as  in  criminal 
prosecutions  is  not  necessary,  but  a  clear  preponderance  of  the  evidence  is 
sufHcient.    A  slight  preponderance,  however,  will  not  sufKce.^^ 

D.  Trial,  Judg-raent,  and  Review — 1.  Dismissal  Before  Trial.  In  an  action 
for  a  penalty  all  the  requirements  of  the  statute  giving  it  must  be  complied  with 
or  the  case  may  be  dismissed  on  motion.^^  So  if  several  actions  for  the  recovery  of 
a  penalty  are  simultaneously  commenced  by  different  plaintiffs,  they  will  be  quashed 
on  motion  or  all  but  the  first  will  be  stayed  unless  tliat  is  shown  to  be  collusive.^ 
The  mere  fact  that  defendant  does  not  appear  is  not,  however,  ground  for  dis- 
missal, since  the  court  may  proceed  to  final  judgment  in  his  absence.^^  Nor  can 
defendant  have  tlie  action  dismissed  under  a  statute  giving  an  action  to  certain 
officers  to  recover  a  penalty,  and  permitting  any  person  to  sue  in  their  names  if 
they  neglect  to  sue  on  receiving  notice  that  the  penalty  has  been  incurred,  upon 
the  ground  that  it  was  brought  without  the  authority  of  such  officers  and  without 
the  requisite  preliminary  notice.^^ 

2.  Trial  —  a.  In  General.  The  usual  rules  of  procedure  relating  to  trials 
in  civil  actions  generally,"^*  including  the  giving  of  instructions,^^  as  well  as 


offense  committed  by  defendant  prior  to  the 
one  charged  in  the  information,  of  which 
the  prosecuting  witness  had  no  linowledge. 
State  V.  Meadows,  106  Mo.  App.  604,  81  S.  W. 
463.  But  see  Holes  r.  Kerr,  [1908]  2  K.  B. 
601. 

Evidence  of  injury  unnecessary. —  It  is  not 

necessary  to  sustain  an  action  for  a  penalty 
that  the  party  suing  should  show  an  injury 
sustained  by  him;  the  penalty  being  inflicted 
as  a  punishment.  Dunlap  v.  McKee,  25  Pa. 
St.  84. 

80.  Askew  v.  Ebberts,  22  Cal.  263 ;  Gilbert 
V.  Bone,  79  111.  341;  Waddle  v.  Duncan,  63 
111.  223;  Allaire  v.  Howell  Works  Co.,  14 
N.  J.  L.  21;  Chew  v.  Thompson,  9  N.  J.  L. 
249. 

Plaintiff  should  be  held  to  a  strict  proof 

of  the  cause  of  action.  Engel  v.  New  York 
City  R.  Co.,  55  Misc.  (N.  Y.)  203,  105  N.  Y. 
Suppl.  80. 

81.  Louisville,  etc.,  R.  Co.  v.  Com.,  112  Ky. 
€35,  66  S.  W.  505,  23  Ky.  L.  Rep.  1900 ;  Glen- 
wood  V.  Roberts,  59  Mo.  App.  167;  Brooks  v. 
Clayes,  10  Vt.  37. 

82.  A  labama.—  Louisville,  etc.,  R.  Co.  v. 
Hill,  115  Ala.  334,  22  So.  103. 

Illinois.— Jluih  v.  Abingdon,  80  III.  418; 
Havana  v.  Biggs,  58  111.  483;  Toledo,  etc., 
R.  Co.  Foster,  43  III.  480;  Lewiston  v. 
Proctor,  27  111.  414;  Webster  v.  People,  14 
111.  305;  Palmer  v.  Voa])U',  10!)  111.  App.  269; 
(iunkel  V.  Haclis,  103  III.  App.  494;  Indiana 
Millers'  Mut.  F.  Ins.  Co.  r.  People,  05  111. 
App.  355;  Al)ing(Ion  v.  MeadowH,  28  111.  App. 
4'12.  (hinijtarr,  AtcliiHOii,  etc.,  R.  Co.  Peo- 
ple, 227  III.  270,  81  M.  10.  342  \revrrsi)ui  128 
JII.  App.  38);  l<:iib!inUn  r.  Aslilcy,  30  III.  177. 

Maine.. —  Cjinipbell  •/;.  ItnriiM,  9  1  Me.  127, 
40  AM.  HI 2. 

M(iHH(ii;livNcUn. —  Roberge  v.  Burnlmm,  124 
MaHH.  277. 


'New  Hampshire. —  Hitchcock  v.  Hunger,  15 
N.  H.  97. 

i\''eit>  York. —  People  v.  Briggs,  114  N.  Y. 
56,  20  N.  E.  820  Laffirming  47  Hun  266]. 

See  39  Cent.  Dig.  tit.  "Penalties,"  §  34. 
See  also  Evidence,  17  Cyc.  760;  Municipal 
Corporations,  28  Cyc.  810. 

83.  Dassanee  v.  Gates,  13  Vt.  275,  holding 
that  if  the  minute  required  to  be  indorsed 
upon  the  writ  by  the  authority  issuing  it  be 
not  made,  the  suit  will  be  dismissed  on  mo- 
tion. 

Plaintiff  may  be  nonsuited  in  a  qui  tarn 
action.  Ranney  v.  Jones,  21  U.  C.  Q.  B. 
370. 

Time  for  making  motion. —  If  there  is  no 
precise  time  fixed  by  the  practice  of  the 
court  for  making  a  motion  to  quash  an  ac- 
tion for  the  recovery  of  a  penalty,  it  must 
be  made  within  what  the  court  shall  deter- 
mine a  reasonable  time.  Clark  v.  Lisbon, 
19  N.  H.  286. 

84.  Clark  v.  Lisbon,  19  N.  H.  286. 

85.  Maguire  v.  Xenia,  54  111.  299. 

86.  New  York  Excise  Com'rs  v.  Purdy,  36 
Barb.  (N.  Y.)  266,  13  Abb.  Pr.  439,  22 
How.  Pr.  506  [reversing  13  Abb.  Pr.  434,  22 
How.  Pr.  312]. 

87.  Right  to  jury  trial  see  Jubies,  24  Cyc. 
108. 

88.  See,  generally.  Trial. 

Failure  to  show  paper  to  defendant's  attor- 
ney.—  In  a  qui  lam  information,  under  tlie 
statute  (tit.  74,  p.  354)  for  the  suppression 
of  peddlers,  etc.,  the  inventory  of  the  goods 
seized  and  !i])prais(>d  is  not  rendered  a  nullity 
by  llic  refusal,  on  the  jiart  of  the  complain- 
ant, to  exliibil,  it  In  (lolViidant's  attorney  for 
copy  and  inH|)e('tion.  Morriani  v.  Langdon, 
]0  Conn.  400. 

89.  See  Slate  v.  Meadows,  100  Mo.  App. 
(101,  HI  ,S.  W.  403. 
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defining  tlie  province  of  the  court  and  jury/"  are  applicable  to  this  class  of 
actions. 

b.  Assessment  of  Penalty.  "Where  a  statute  gives  a  penalty  not  to  exceed  a 
certain  sum,  but  does  not  prescribe  whether  it  is  to  be  fixed  by  the  court  or  the 
jury,  either  party  is  entitled  to  a  jury  trial,  and  the  amount  of  the  penalty  is  for 
their  consideration.^^  In  some  cases,  however,  the  rule  is  stated  as  follows  :  When 
nil  debet  is  pleaded,  and  the  issue  is  found  against  defendant,  the  assessment  of 
the  penalty  is  for  the  jury      when  the  plea  is  not  guilty,  it  is  for  the  court.^^ 

e.  Verdict  and  Findings.  The  verdict  must  be  responsive  to  the  issues,^^  and 
should  be  for  the  exact  penalty  prescribed.^^ 

3.  New  Trial.  The  court  has  full  power  to  grant  a  new  trial,  although  the 
verdict  was  in  favor  of  defendant."'^  A  new  trial  is,  however,  seldom  granted  in 
such  actions,^''  and  then  only  when  the  verdict  has  been  procured  by  some  mistake 
or  misdirection  of  the  judge,^^  by  the  jury's  disregard  of  the  law,'"'  or  by  imposi- 
tion or  fraud. ^  It  will  not,  as  a  rule,  be  granted  on  the  sole  ground  that  the  ver- 
dict is  against  the  evidence.^ 


90.  See  Haley  v.  Taylor,  77  Miss.  867,  28 
So.  752,  78  Am.  St.  Eep.  549. 

91.  MeDaniel  v.  Gate  City  Gas-Light  Co., 
79  Ga.  58,  3  S.  E.  693;  Hines  v.  Darling,  99 
Mich.  47,  57  N".  W.  1081.  See  also  Kennedy 
X.  Wright,  34  Me.  351. 

Jury  not  at  liberty  to  give  less  than  mini- 
mum.—Worth  i,-.  Peck,  7  Pa.  St.  268. 

92.  Com.  V.  Stevens,  15  Mass.  195 ;  U.  S.  v. 
Allen,  24  Fed.  Cas.  No.  14,431,  Brunn.  Col. 
Cas.  94,  4  Day  (Conn.)  474. 

93.  Com.  V.  Stevens,  15  Mass.  195. 

94.  Albright  r.  Tapscott,  53  N.  C.  473 
(holding  that  in  an  action  of  debt  for  a 
penalty  in  which  nil  debet  is  pleaded,  a  ver- 
dict finding  all  the  issues  in  favor  of  plain- 
tiff and  assessing  his  damages  at  a  specified 
sum  is  not  responsive  to  the  issues  and  will 
not  sustain  a  judgment  of  recovery)  ;  Smith 
V.  U.  S.,  22  Fed.  Cas.  No.  13,122,  1  Gall.  261 
( holding  that  Jn  debt  for  a  penalty,  brought 
in  the  name  of  "  The  United  States  of 
America,"  a  verdict  finding  that  the  party 
is  indebted  to  "  The  United  States,"  instead 
of  saying  "  The  United  States  of  America " 
is  sufficient) . 

In  an  action  to  recover  several  penalties  a 
general  verdict  for  defendant  is  sufficient 
(Hannibal,  etc..  Plank  Road,  etc.,  Co.  v. 
Bowling,  53  Mo.  311)  ;  but,  in  case  of  a  ver- 
dict for  plaintiff,  the  particular  offenses  for 
which  it  is  rendered  should  be  specified 
(Westbrook  v.  Van  Auken,  5  N.  J.  L.  478; 
Bloodgood  V.  Vandeveer,  3  N.  J.  L.  928; 
Dixon  V.  Freeman,  3  N.  J.  L.  411). 

When  a  statute  gives  double  the  value  of 
^oods  by  way  of  penalty,  to  be  recovered  in 
debt,  the  jury  may  find  the  value  of  the 
goods,  and  the  court  double  the  value  in  their 
jiidgment ;  and  it  is  sufficient  that  the  ver- 
dict say  the  value  of  the  goods.  This  shall 
be  intended  the  single,  not  the  double,  value; 
and  the  verdict  need  not  say  single  value,  in 
-terms.  Warren  v.  Doolittle,  5  Cow.  (N.  Y.) 
€78.  But  see  Cross  v.  U.  S.,  6  Fed.  Cas.  No. 
^.434,  1  Gall.  26. 

95.  Macklin  v.  Taylor,  Add.  (Pa.)  212. 

96.  Hvlliard  v.  Nickols,  2  Root  (Conn.) 
176;  Pettis  v.  Dixon,  Kirby   (Conn.)  179; 


U.  S.  V.  Halberstadt,  26  Fed.  Cas.  No.  15,276, 
Gilp.  262. 

In  a  qui  tam  action,  a  new  trial  cannot  be 
granted  to  the  civil  part  only  without  the 
other.  Hannaball  v.  Spalding,  1  Root 
(Conn.)  86. 

97.  Steel  v.  Roach,  1  Bay  (S.  C.)  63. 

98.  A'ewtitc/cy.— Clay  v.  Swett,  4  Bibb  255. 
"New  York. —  Decker  -v.  Stauring,  57  How. 

Pr.  495. 

Tennessee. —  Martin  v.  McNight,  1  Overt. 
330. 

United  States. —  U.  S.  v.  Halberstadt,  26 
Fed.  Cas.  No.  15,276,  Gilp.  262. 

England. —  Brooke  v.  Middleton^  1  Campb. 
445,  10  East  268;  Calcraft  v.  Gibbs,  5  T.  R. 
19;  Wilson  v.  Rastall,  4  T.  R.  753,  2  Rev. 
Rep.  515.  Compare  Ranston  v.  Etteridge,  2 
Chit.  273,  18  E.  C.  L.  631. 

Canada.— Hugill  v.  Merrifield,  12  U.  C. 
C.  P.  269;  Bleeker  v.  Meyers,  6  U.  C.  Q.  B. 
134. 

See  39  €ent.  Dig.  tit.  "  Penalties,"  §  39. 

99.  Atty.-Gen.  v.  Rogers,  2  Dowl.  P.  C. 
N.  S.  1037,  7  Jur.  704,  12  L.  J.  E'xdi.  395,  11 
M.  &  W.  670.  Gomvare  Seymour  Day,  Str. 
899. 

1.  Hylliard  v.  Nickols,  2  Root  (Conn.) 
176;  Pruden  v.  Northrup,  1  Root  (Conn.)  93; 
Hannaball  v.  Spalding,  1  Root  (Conn.)  86; 
Lawyer  v.  Smith,  1  Den.  (N.  Y.)  207;  Mar- 
tin V.  McNight,  1  Overt.  (Tenn.)  330. 

2.  Kentucky. —  Clay  v.  Swett,  4  Bibb  255. 
Neio  York. —  Decker  v.  Stauring,  57  How. 

Pr.  495;  Wheeler  v.  Calkins,  17  How.  Pr. 
451;  Lawyer  v.  Smith,  1  Den.  207;  Roch- 
ester Overseers  of  Poor  v.  Lunt,  15  Wend. 
565;  Comfort  v.  Thompson,  10  Johns.  101. 
Compare  Crafts  v.  Plumb,  11  Wend.  143, 
holding  that  in  an  action  for  a  penalty  the 
court  will  not  grant  a  new  trial  unless  the 
verdict  be  clearly  against  the  evidence. 

Tennessee. —  Martin  v.  McNight,  1  Overt. 
330. 

United,  States. —  U.  S.  v.  Halberstadt,  26 
Fed.  Cas.  No.  15,276,  Gilp.  262. 

England.—  Hall  v.  Green,  2  C.  L.  R.  427,  9 
Exch.  247,  23  L.  J.  M.  C.  15;  Brooke  v.  Mid- 
dleton,  1  Campb.  445,  10  East  268 ;  Gough  v. 
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4.  Judgment^  —  a.  In  General  —  (i)  Essentials.  When  a  suit  is  instituted  for 
the  penalty  incurred  by  the  violation  of  a  specific  law,  the  judgment  should  set 
out  the  statute  or  ordinance,  or  the  substance  of  it,'*  and  show  in  what  respect  it 
has  been  violated.^  Whei'e  there  are  two  penalties  imposed,  the  judgment  ought 
to  designate  the  particular  penalty  on  which  defendant  is  convicted,''  but  where 
only  one  penalty  is  declared  for,  a  judgment  in  general  terms  is  sufficient,''  at 
least  if  plaintiff  is  entitled  to  the  whole  of  the  money  recovered.^ 

(n)  ^Amount.  Where  the  action  is  for  a  penalty  of  a  fixed  amount,  the  judg- 
ment must  be  for  the  specific  sum  fixed.^  The  penalty  carmot  be  increased  or 
diminished  by  the  court.^°  Where  the  amount  of  the  penalty  is  not  prescribed, 
the  demand  is  no  criterion  of  the  amount  to  be  recovered,^^  and  in  entering  judg- 
ment the  amount  should  be  for  a  sum  certain. When  a  joint  suit  is  brought 
against  two  persons,  the  judgment  must  be  joint,  the  penalty  being  for  a  gross 
sum  in  satisfaction  of  the  offense  charged  and  proven. ^-^ 

(ill)  To  Whom  Awarded.  In  a  qui  tarn  action  the  judgment  should  be  in 
favor  of  the  informer  for  the  uses  expressed  in  the  statute,^"^  and  a  judgment  in 
favor  of  the  state  will  be  reversed. It  has  been  held,  however,  that  when  the 
statute  makes  a  definite  and  specific  disposal  of  the  penalty  to  be  imposed,  the 
judgment  of  conviction  need  not  contain  an  express  award  to  that  effect ;  but 
when  the  court  is  to  exercise  a  discretion  it  must  appear  on  the  face  of  the  judg- 
ment that  they  have  done  so."  If  a  statute  gives  a  penalty  partly  to  the  use  of 
the  state  and  partly  to  the  use  of  an  informer,  and  the  state  prosecutes  for  the 
penalty,  the  judgment  should  be  in  favor  of  the  state  for  the  whole  penalty.^^ 


Hardman,  6  Jur.  N.  S.  402;  Mattison  r. 
Allanson,  Str.  1238;  Seymour  v.  Day,  Str. 
899.  See  also  Parry  v.  Duncan,  7  Bing.  243, 
20  E.  C.  L.  115,  9  L.  J.  C.  P.  O.  S.  83, 
M.  &  M.  533,  22  E.  C.  L.  580,  5  M.  &  P.  19. 
Unless  the  court  can  say  that  the  verdict  is 
one  which  could  not  properlj?  be  found. 
Clouston  V.  Corry,  [1906]  A.  C.  122,  75  L.  J. 
P.  C.  20,  93  L.  T.  Rep.  N.  S.  706,  22  T.  L.  R. 
107,  54  Wkly.  Rep.  382. 

3.  Judgment  not  provable  debt  see  Bank- 
ruptcy, 5  Cyc.  326  note  46. 

4.  Wilcox  V.  Knoxville  Borough,  2  Pa.  Dist. 
721 ;  Ridley  Parlc  Borough  v.  Cliester,  etc., 
R.  Co.,  24  Pa.  Co.  C't.  3,  8  Del.  Co.  27. 

5.  Wilcox  V.  Knoxville  Borough,  2  Pa.  Dist. 
721;  Com.  v.  Cochran  Creamery  Co.,  4  Pa. 
Co.  Ct.  253 ;  Manayunlc  v.  Davis,  2  Pars.  Eq. 
C'as.  (Pa.)  289;  Com.  v.  Davenger,  10  Phila. 
(Pa.)  478;  Com.  v.  Finkheimer,  9  Phila. 
(Pa.)  504;  Com.  Fiegle,  2  Phila.  (Pa.) 
215. 

Where  the  appellate  court  reverses  the 
judgment  of  the  circuit  court,  without  re- 
mand, it  is  its  duty  to  incorporate;  in  its 
judgment  a  stutemcnt  of  facta.  People  v. 
■Sniilh,  208  111.  31,  69  N.  E.  810  [affirming 
108  III.  App.  4!)!)]. 

6.  Dixon  Freeman,  3  N.  J.  L.  411  ;  Whit- 
loclc  V.  T()iiij)kiiis,  2  N.  J.  L.  273;  Manayunk 
V.  Dm  vis,  2  I'ars.  Eq.  Cns.  (Pa.)  2S9. 

7.  Piirke  ?).  AdiuiiH,  3  N.  J.  L.  675. 

8.  DalhiH  r.  Ilciidry,  3  N.  J.  L.  973. 

9.  Cottcn  r.  Riitlcdge,  33  Ala.  110  (hold- 
ing tliiit  a  verdict  for  plnintiff,  not  Hpccifyiiig 
any  iiirioiint,  (MiUflcH  him  to  a  juilgitunii  for 
the  jKwially  iind  cohIh,  Hinc^o  there  ih  no 
amount  lo  ho  found  by  the.  jury)  ;  liroadwcll 
V.  (longer,  2  N.  •!.  L.  210;  ( iiiniiHlotii,  etc., 
IMiiiik  Koiul  Co.  P.  I'.nkill,  50  Hnrb.  (N.  Y.) 
601. 
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10.  Broadwell  v.  Conger,  2  N.  .J.  L.  210; 
Mack  Miller,  9  Montg.  Co.  Rep.  (Pa.) 
96;  Taylor  v.  State,  35  Wis.  298.  See  also 
Judgments,  23  Cyc.  800. 

11.  See  supra,  II,  C,  1,  c,  (i). 

12.  Philadelphia  V.  Harkins,  1  Phila.  (Pa.) 
518. 

13.  Indiana  Millers'  Mut.  F.  Ins.  Co.  v. 
People,  65  111.  App.  355. 

14.  Bradley  v.  Baldwin,  5  Conn.  288  (hold- 
ing that  wliere  the  penalty  inflicted  is  to  be 
paid  one  half  to  the  informer  and  the  other 
half  to  the  treasury  of  the  town,  the  judg- 
ment should  be  that  the  informer  recovered 
the  penalty,  one  half  to  his  own  use  and  the 
other  half  to  be  paid  into  the  treasury  of  the 
town)  ;  Illinois  Cent.  R.  Co.  v.  Tait,  50  111. 
48;  Jones  v.  Pitman,  12  N.  J.  L.  9*3;  Doss  v. 
State,  6  Tex.  433. 

15.  Doss  V.  State,  6  Tex.  433.  But  see 
State  V.  Stanford,  20  Ark.  145,  holding  that 
where  the  informer  is  entitled  to  one  half 
of  tlie  penalty,  the  judgment  should  be  in  the 
name  of  the  state,  and  not  in  the  names  of 
the  state  and  the  informer;  but  that  it  would 
be  convenient  in  practice  that  an  order  bo 
made  of  record,  directing  one  half  of  the 
penalty  to  bo  paid  to  the  informer. 

Error  in  awarding  the  judgment  to  persona 
not  cntillod  to  it  is  not  jn-ejudicial  to  de- 
fendant. St.  Louis,  etc.,  K.  Co.  'V.  State,  55 
Ark.  200,  17  S.  W.  806. 

16.  Vandegrift  v.  Moilila,  66  N.  J.  L.  92, 
49  Atl.  16;  In  rc  Uoothrovd,  10  dur.  117,  15 
L.  J.  M.  C.  57,  15  M.  &  W.  1,  2  New  Seas. 
Cas.  251. 

17.  Vandegrift  r.  Meihln,  06  N.  J.  L.  92,  49 
Atl.  16;  In  rc  liootlirovd,  10  Jur.  117.  15 
1..  J.  M.  C.  57,  15  M.  &  W.  1,  2  Now  Scss. 
CaH.  251. 

18.  Com.  V.  Howard,  13  Mass.  221. 
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(iv)  Time  and  Manner  of  Entry.  Judgment  against  defendant  must  be 
entered  publicly,  or  only  after  due  notice  to  Jiini.^^  Final  judgment  cannot  be 
entered  on  demurrer,  but  only  on  a  trial  upon  the  merits.^" 

b.  Execution  and  Enforeement.  A  judgment  in  a  penal  action  is  not 
enforceable  in  a  foreign  state.^' 

e.  Interest.^^  A  judgment  in  an  action  for  a  statutory  penalty  should  not 
include  interest  thereon  from  the  time  of  the  violation  of  the  statute.  However, 
after  a  penalty  is  merged  into  a  judgment,  the  judgment  draws  interest  from  the 
time  of  its  rendition.^^ 

5.  Review-^  —  a.  Appeal —  (i)  In  General.  Where  an  action  to  recover  a 
penalty  is  regarded  as  a  civil  action,  an  appeal  will  lie  from  the  judgment.^''  State 
ofHcers  cannot,  by  instituting  a  suit  in  form  of  an  indictment,  deprive  the  party 
of  the  right  of  appeal.^'' 

(ii)  Pennsylvania  Statute.  Prior  to  the  adoption  of  the  present  Pennsyl- 
vania constitution  an  appeal  from  a  judgment  for  a  penalty  was  regular,  although 
it  was  not  allowed,  for  cause  shown.'^    But  there  were  many  cases  in  which  the 


19.  Pittsburgh  v.  Madden,  14  Pa.  Co.  Ct. 
120. 

20.  Eeagh  v.  Spann,  3  Stew.  (Ala.)  100. 

21.  Arkansas  v.  Bo  wen,  3  App.  Cas.  (D.  C.) 
537;  Huntington  v.  Attrill,  146  U.  S.  657, 
13  S.  €t.  224,  30'  L.  ed.  1123;  Wisconsin  v. 
Pelican  Ins.  Co.,  127  U.  S.  205,  8  S.  Ct.  1370, 
32  L.  ed.  239.  But  see  Indiana  v.  Helmer,  21 
Iowa  370;  Healy  v.  Root,  11  Pick.  (Mass.) 
389;  Spencer  v.  Brockway,  1  Ohio  259,  13 
Am.  Dec.  615.  Unless  the  penalty  is  imposed 
by  way  of  indemnity  to  the  party  injured. 
Huntington  v.  Attrill,  [1893]  A.  C.  150,  57 
J.  P.  404,  62  L.  J.  P.  C.  44,  68  L.  T.  Rep. 
N.  S.  326,  41  Wkly.  Rep.  575. 

22.  Interest  on  judgment  on  penal  bond 
see  Interest,  22  Cye.  1520  note  28. 

23.  Newton  First  Nat.  Bank  v.  Turner,  3 
Kan.  App.  352,  42  Pac.  936;  State  v.  Owsley, 
17  Mont.  ■94,  42  Pac.  105. 

24.  Certiorari  to  review  proceedings  before 
a  justice  of  the  peace  or  mayor  to  recover 
penalties  for  violation  of  ordinances  see  Jus- 
tices OF  THE  Peace,  24  Cyc.  704. 

Review  of  convictions  for  violation  of  ordi- 
nances see  Municipal  Coepoeations,  28  Cyc. 
821  et  seq. 

25.  As  dependent  on:  Amount  or  value 
in  controversy  see  Appeal  and  Ereoe,  2  Cyc. 
548.  Nature  or  form  of  proceeding  see  Ap- 
peal and  Eeeor,  2  Cyc.  542. 

Appeal-bonds  see  Appeal  and  Eeboe,  2  Cyc. 
1120. 

26.  Illinois. —  People  V.  Blue  Mountain  Joe, 
129  111.  370,  21  N.  E.  923;  Partridge  v. 
Snyder,  7S  HI.  519;  People  v.  Merritt,  91 
IlL  App.  620. 

Kentucky. —  See  Evans  v.  Commonwealth, 
13  Bush  269. 

Maryland. —  State  v.  Mace,  5  Md.  337. 

Missouri. —  Springfield  v.  Starke,  93  Mo. 
App.  70,  holding  that  a  city  may  exercise  a 
right  of  appeal  given  by  its  charter  in  a 
motion  to  enforce  a  penalty  defined  by  its 
ordinances. 

New  Jersey. —  State  v.  Judges  Middlesex 
County  Ct.  C.  PI.,  42  N.  J.  L.  386. 

Wisconsin. —  Platteville  v.  Bell,  43  Wis. 
488  (holding  that  where  a  statute  prescribes 

[86] 


a  penalty  for  an  act  which  is  not  a  mis- 
demeanor, the  action  to  recover  the  penalty 
is  a  civil  action,  and  an  appeal  will  lie  from 
the  judgment)  ;  iState  v.  Hayden,  32  Wis. 
663. 

United  States. —  Jacob  v.  U.  S.,  13  Fed. 
Cas.  No.  7,157,  1  Brock.  520,  writ  of  error. 

Canada. —  An  appeal  lies  to  the  supreme 
court  from  a  conviction  for  penalties  under 
the  Dominion  Fisheries  Act  (1868),  c.  60. 
Reg.  V.  Todd,  10  Nova  Scotia  62. 

See  39  Cent.  Dig.  tit.  "  Penalties,"  §  42. 

But  see  Kennedy  v.  Raught,  6  Minn.  235, 
where  it  is  said  the  fact  that  the  penalty  is 
recoverable  in  a  civil  action  by  an  informer 
does  not  change  its  penal  nature,  and  if  de- 
fendant is  acquitted  no  appeal  will  lie. 

An  action  for  a  penalty  being  of  a  quasi- 
criminal  nature,  an  appeal  lies  to  the  crimi- 
nal court  of  Cook  county  from  a  justice  of 
the  peace  in  such  an  action.  Tully  v.  North- 
field,  6  HI.  App.  356. 

Under  the  Illinois  Appellate  Court  Act,  §  8, 
which  limits  the  right  of  appeal  from  the  ap- 
pellate to  the  supreme  court,  in  actions  ex 
contractu,  to  cases  in  which  the  amount  in- 
volved is  over  one  thousand  dollars,  and  de- 
clares that  the  term  "  ex  contractu "  shall 
not  be  construed  to  include  actions  involving 
a  penalty,  an  appeal  lies  to  the  supreme  court 
in  an  action  to  recover  three  times  the 
amount  won  at  gambling,  regardless  of  the 
amount  involved.  Johnson  v.  McGregor,  157 
HI.  350,  41  N.  E.  558. 

In  Connecticut. —  An  appeal  in  a  qui  tarn 
prosecution  for  theft  lies  by  defendant  (Burn- 
ham  V.  Barker,  2  Root  526)  ;  but  not  by 
plaintiff  from  a  judgment  for  defendant  ( Coit 
V.  Geer,  Kirby  209).  An  appeal  does  not  lie 
from  the  judgment  of  the  county  court  in  a 
qui  iam  action  on  the  statute  for  assault, 
although  the  damages  exceed  seventy  dollars, 
the  j  adgment  of  the  county  court  in  such 
case  being  final.  Houghton  v.  Havens,  6 
Conn.  305. 

27.  State  v.  Williams,  7  Rob.  (La.)  252; 
State  V.  Linton,  3  Rob.  (La.)  55. 

28.  Com.  V.  Bennett,  16  Serg.  &  R.  (Pa.) 
243. 
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judgment  of  the  justice  whether  upon  a  summary  conviction  or  in  an  action  for  a 
penalty  was  final.  No  review  was  possible  except  upon  certiorari,  and  then  only 
of  the  regularity  of  tlie  proceeding.^^  This  want  of  uniformity  in  the  manner  of 
enforcing  penal  statutes  and  ordinances  led  to  the  adoption  of  the  provision  of  the 
present  constitution.^"  The  language  employed  is  general,  and  embraces  all 
appeals  from  judgments  for  penalties  or  of  summary  convictions  rendered  by  mag- 
istrates or  courts  not  of  record.^^  The  power  to  grant  an  appeal  is  vested  in  the 
court  of  record,  or  a  judge  thereof,  to  whicli  the  appeal  is  to  be  taken,^^  and 
cause  must  be  shown  before  the  appeal  will  be  allowed.^  It  is  not  a  matter  of 
right.^* 

b.  Writ  of  Error.  An  action  of  debt  to  recover  a  penalty  is  a  civil  cause  on 
which  a  writ  of  error  lies  from  the  district  court  to  the  circuit  court  of  the  United 
States.^5 

6.  Costs  ^ — a.  In  General.  Costs,  not  being  recoverable  except  when  allowed 
by  statute,^^  it  is  held  in  some  cases  that  costs  ai'o  not  recoverable  in  actions  for 
statutory  penalties,  when,  by  the  statute  creating  the  penalty,  no  costs  are  given.^'' 
In  many  cases,  however,  actions  for  penalties  being  considered  as  civil  actions, 
costs  are  allowed  and  taxed  according  to  the  statute  relating  to  costs  in  such 
proceedings.^^ 


29.  See  Justices  of  the  Peace,  24  Cyc. 
383. 

30.  Pa.  Const,  art.  5,  §  14,  provides  that 
"  in  all  cases  of  summary  conviction  in  this 
commonwealth,  or  of  judgment  in  suit  for  a 
penalty  before  a  magistrate,  or  court  not  of 
record,  either  party  may  appeal  to  such  court 
of  record  as  may  be  prescribed  by  law,  upon 
allowance  of  the  appellate  court  or  judge 
thereof  upon  cause  shown." 

The  act  of  1876  which  was  passed  to  carry 
the  above  provision  into  effect  prescribed  the 
court  of  quarter  sessions  as  the  court  of 
record  into  which  all  appeals  from  summary 
convictions  should  be  taken,  after  an  allow- 
ance; and  the  court  of  common  pleas  as  the 
court  of  record  into  which  all  appeals  from 
the  judgment  of  a  magistrate  or  court  not 
of  record  in  a  suit  for  a  penalty  should  be 
taken  "  upon  allowance  of  said  court  or  any 
judge  thereof  upon  cause  shown."  Scranton 
V.  Frothingham,  5  Pa.  Dist.  639;  Com.  V. 
Diffenbaugh,  5  Lane.  L.  Eev.  (Pa.)  346. 

The  object  of  this  provision  was  not  to 
limit  the  right  of  appeal  as  it  then  existed, 
but  to  secure  it,  witliin  certain  restrictions, 
against  any  infraction  by  the  legislature  for 
all  future  time.  Com.  1;.  Brunner,  2  Lehigh 
Val.  L.  Rep.  (Pa.)  377. 

31.  Com.  V.  McCann,  174  Pa.  St.  19,  34 
Atl.  299. 

32.  McOuire  v.  Shenandoah,  109  Pa.  St. 
613,  holding  that  the  magistrate  or  judge  of 
the  courl,  not  of  record  has  no  power  to  grant 
an  apijcal. 

33.  Coin.  v.  Ki(Ii(Mi1)org,  140  Pa.  St.  158, 
21  Atl.  2.58;  Miiliaiioy  City  v.  Bi.ssell,  9  Pa. 
Co.  Ct.  '1(i9;  Com.  V.  Sassaman,  2  Del.  Co. 
(Pa.)  333. 

The  application  for  leave  to  appeal  must 
show,  citlii'r  the  ai)])licailt  IniH  Honu!  spo- 

oific  and  wi'll-groundcd  (tuiise  for  couiplaint 
of  the  jiidgniciit  rendered  agaiimt  liiin,  or 
Unit  thitre  Ih  11  HiibHtimtial  (ilHpnid  in  fact  or 
in  liiw  of  Huch  cliarneter  and  moment  uh  to 
rc^aHoniibly   I'nlille   liiin   to   iiav(!   a  deeiHion 
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upon  it  in  the  higher  court  to  which  he  seeks 
to  remove  the  case.  Board  of  Health  %.  Crest 
Farm  Dairy  Co.,  14  Pa.  Co.  Ct.  119. 

Judgment  against  evidence. —  An  appeal  to 
the  court  of  common  pleas  from  the  judg- 
ment of  an  alderman  in  a  suit  to  recover  a 
penalty,  or  in  a  case  of  summary  conviction, 
will  not  be  allowed  where  the  reason  assigned 
for  the  appeal  is  that  the  judgment  was 
against  the  evidence.  Board  of  Health  v. 
Crest  Farm  Dairy  Co.,  3  Pa.  Dist.  363,  14 
Pa.  Co.  Ct.  119. 

Appeal  nunc  pro  tunc. —  The  court  will  not 
allow  an  appeal  nunc  pro  tunc  after  the  time 
for  taking  it  has  passed.  Com.  v.  Sassaman, 
2  Del.  Co.  (Pa.)  333. 

34.  Com.  V.  Eichenberg,  140  Pa.  St.  158,  21 
Atl.  258;  Mahanoy  City  v.  Bissell,  9  Pa.  Co. 
Ct.  469. 

35.  Jacob  V.  U.  S.,  13  Fed.  Cas.  No.  7,157, 
1  Brock.  520. 

36.  See,  generally,  Costs,  11  Cyc.  1. 

37.  Gipps  Brewing  Co.  v.  Virginia,  32  111. 
App.  518;  Heard  v.  Faris,  1  Litt.  (Ky.)  245; 
Clark  V.  Dewey,  5  Johns.  (N.  Y.)  251; 
O'BriscolI  V.  McCants,  2  Bay  (S.  C.)  323, 
where  it  is  said :  "  No  man  would  bring  ac- 
tions or  prosecutions  for  the  public  good,  if 
he  was  liable  to  be  mulcted  in  costs  in  case 
of  failure." 

38.  Connecticut. — Blydenburgh  v.  Miles,  39 
Conn.  484;  Reynolds  v.  Stevens,  2  Root  136. 

Maine. —  Chesley  v.  Brown,  11  Me.  143, 
holding  that  where  a  penalty  is  not  less  than 
five  dollars,  nor  more  than  thirty  dollars, 
and  pLuntill"  recovers  loss  tlian  twenty  dol- 
lars, ho  is  entitled  to  full  coats;  the  action 
being  originally  brought  in  the  common  pleas. 

Missouri. —  in  rc  Groon,  40  Mo.  App. 
491. 

Wisconsin. —  Lnubonheinior  r.  Mann,  19 
Wis.  619,  holding  that  in  an  notion  for  a 
])on;illy,  a  judgment  in  |)l:unt ill's  favor  for 
noniiiiiil  <linnng(^s  doiis  not,  under  our  slal.nto, 
ontithi  him  to  oosts,  but  a  judgment  for 
<ioHt8  may  bo  rondoreil  against  him. 
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b.  Security  Fop  Costs.  When  costs  may  be  recovered,^'  security  for  costs  may 
be  required  to  be  given  in  penal  actions  as  in  otlier  cases.''" 

E.  Compounding"  Actions  For  Penalties.    By  the  statute  of  18  Elizabeth 
no  penal  action  by  a  common  informer  can  be  compromised  without  the  leave  of 
the  court.    AVhere  the  crown  is  concerned  tlie  attorney-general  or  the  dominion 
or  province,  whichever  is  entitled,  must  be  notiiied.''^    The  granting  of  leave  is 
entirely  within  the  discretion  of  the  court.^^    Where  the  sum  offered  is  so  small 


England. —  Wood  v.  Johnson,  W.  Bl.  1157; 
Dover  v.  Hodgson,  1  Wils.  C.  P.  139. 

In  a  qui  tarn  action,  the  informer,  being 
the  real  party  in  interest,  is  liable  for  costs 
if  he  fails  to  maintain  the  action.  Casey  v. 
Briant,  1  Stew.  &  P.  (Ala.)  51;  Reynolds  v. 
Stevens,  2  Eoot  (Conn.)  13G;  In  re  Green, 
40  Mo.  App.  491;  Lynch  v.  The  Economy,  27 
Wis.  69. 

Action  by  party  aggrieved. —  In  an  action 
to  recover  a  penalty  under  a  statute  giving 
such  right  to  the  person  aggrieved,  instead 
of  to  the  common  informer,  plaintiff  is  en- 
titled to  his  costs.  Norris  v.  Pilmore,  1 
Yeates  (Pa.)  405.  Where  a  penalty  is  given 
to  the  party  injured,  he  may  sue  for  and  re- 
cover the  penalty  in  forma  pauperis.  Kirby 
V.  Rice,  8  Yerg.  "(Tenn.)  442. 

An  action  by  a  town,  in  the  name  of  the 
people  of  the  state,  for  the  recovery  of  a  pen- 
alty, is  a  civil  action,  in  which  a  judgment 
for  costs  may  be  rendered  against  the  town 
if  it  is  unsuccessful.  People  v.  Braisted,  13 
Colo.  App.  532,  58  Pac.  796. 

Where  suit  is  brought  in  the  name  of  the 
people  for  the  recovery  of  a  statutory  pen- 
alty, if  the  people  recover  judgment,  they  are 
entitled  to  costs  the  same  as  any  other  per- 
son in  like  case.  But  the  rule  is  different 
under  the  statute  in  popular  and  qui  tain  ac- 
tions. Indianapolis,  etc.,  R.  Co.  v.  People,  91 
111.  452. 

Where  a  statute  makes  a  county  liable  for 
costs  in  criminal  causes,  it  is  not  Hable  in  an 
action  to  recover  a  penalty,  if  unsuccessful, 
since  such  action  is  a  civil  action  and  not  a 
criminal  prosecution.  Ives  v.  JefiFerson 
County  Sup'rs,  18  Wis.  166. 

Costs  allowed  on  postponement  of  trial. — 
On  putting  off  the  trial  of  an  information 
for  a  penalty  at  the  instance  of  defendant, 
the  court  will  make  payment  of  costs  a  con- 
dition in  the  same  way  as  in  civil  cases.  Rex 
V.  Ives,  Draper  (U.  C.)  440. 

Under  South  Carolina  act  of  1733,  allow- 
ing magistrates  double  costs  in  any  action 
commenced  or  prosecuted  against  them,  they 
may  recover  such  costs  in  a  qui  tarn  action 
brought  against  them.  Barksdale  v.  Morri- 
son, 3  McCord  184. 

Under  the  act  of  congress  of  Feb.  28,  1799, 
§  8,  providing  that  if  any  informer  on  a 
penal  statute  to  whom  the  penalty  or  any 
part  thereof  accrues  shall  discontinue  his 
suit,  or  be  nonsuited,  he  alone  shall  be  liable 
for  the  costs  of  the  prosecution,  but  if  such 
informer  be  an  officer  whose  duty  it  is  to 
commence  the  prosecution,  and  the  court  shall 
certify  that  there  was  reasonable  ground  for 
the  same,  the  United  States  shall  be  liable 
for  such  costs,  a  person  informing  on  a  vio- 


lation of  a  penal  statute  is  liable  for  costs, 
on  judgment  being  rendered  in  defendant's 
favor,  in  an  action  for  the  recovery  of  the 
penalty  imposed  for  the  violation  of  such 
statute,  although  the  United  States  was  a 
party  to  the  record.  U.  S.  v.  The  Planter, 
27  Fed.  Cas.  No.  16,054,  Newb.  Adm.  262. 

39.  See  supra,  II,  D,  6,  a. 

40.  See  cases  cited  infra,  this  note.  And 
see  Budworth  v.  Bell,  10  Ont.  Pr.  544;  Mar- 
tin V.  Consolidated  Bank,  45  U.  C.  Q.  B. 
163. 

An  informer  may  be  required  to  give  secu- 
rity for  costs,  and,  in  case  of  refusal,  his 
name  may  be  stricken  from  the  record.  U.  S. 
V.  The  Planter,  27  Fed.  Cas.  No.  16,054, 
Newb.  Adm.  262.  In  Ontario  the  fact  that 
plaintiff  is  not  posssescd  of  sufficient  property 
or  means  within  the  jurisdiction  to  answer 
costs  is  a  good  ground  for  demanding  secu- 
rity for  the  costs.  Ont.  Sup.  Ct.  Jud.  Rules, 
1200. 

Action  brought  without  authority  and  no- 
tice.—  A  defendant,  sued  for  a  penalty  to  be 
recovered  by  certain  officers,  under  a  statute 
providing  that,  if  they  do  not  sue  on  notice 
to  them  of  the  offense,  a  private  person  may 
do  so  in  their  names,  may  move  for  security 
for  costs,  and  a  stay  of  proceedings  until  se- 
curity is  given,  where  the  action  is  brought 
without  authority  of  the  nominal  plaintiffs, 
and  without  notice  to  them.  New  York  Ex- 
cise Com'rs  V.  Purdy,  36  Barb.  (N.  Y.)  266, 
13  Abb.  Pr.  439,  22  How.  Pr.  506  [reversing 
13  Abb.  Pr.  434,  22  How.  Pr.  312]. 

Actions  before  justices. —  The  provision  of 
the  Revised  Statutes  requiring  security  for 
costs  to  be  given  before  commencing  penal 
actions  applies  to  such  actions  commenced 
and  prosecuted  before  justices  of  the  peace. 
Adams  v.  Miller,  12  lil.  27.  If  security  is 
not  given,  a  motion  to  dismiss  should  be 
made  before  the  justice;  if  refused  by  him, 
it  may  be  renewed  in  the  circuit  court,  but  it 
comes  too  late  for  the  first  time  in  the  circuit 
court.    Adams  v.  Miller,  supra. 

An  order  for  security  for  costs  in  an  action 
for  a  penalty  may  properly  contain  provisions 
limiting  the  time  for  giving  the  security  and 
for  dismissal  of  the  action,  without  further 
order,  upon  default;  and  such  an  order,  not 
appealed  against,  is  conclusive  between  the 
parties  as  to  all  its  terms.  Ashcroft  v.  Ty- 
son, 17  Ont.  Pr.  42. 

41.  St.  18  Eliz.  c.  5  (Ont.  Rev.  St.  (1897) 
c.  324,  §  29). 

42.  Howard  v.  Sowerby,  1  Taunt.  103.  See 
also  Reg.  v.  Boardman,  30  U.  C.  Q.  B.  553; 
Bleeker  v.  Mevers,  6  U.  C.  Q.  B.  134;  May 
V.  Dettrick,  5  U.  C.  Q.  B.  O.  S.  77. 

43.  Mangham  v.  Walker,  1  Peake  N.  P. 

[II,  E] 
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as  to  indicate  collusion,  leave  will  be  refused.**  Leave  will  be  granted  only  after 
tlie  defense  is  in.^^  Leave  to  connpronaise  is  not  necessary  where  the  action  is 
bronght  by  the  party  aggrieved.^" 


Pencil.    An  instrument  with  which  we  write  without  ink.^ 

Pendency.    In  practice,  the  state  of  an  undetermined  proceeding.^  (See 

Pending.) 

PENDENCY  OF  ACTION.  See  Abatement  and  Eevival  ;  Actions  ;  Appeal 
AND  Ekroe  ;  Arrest ;  Assignments;  Attachment;  Compromise  and  Settle- 
ment ;  Contempt  ;  Continuances  in  Civil  Cases  ;  Continuances  in  Criminal 
Cases  ;  Criminal  Law  ;  Judgments  ;  Lis  Pendens. 

Pendente  lite.  Literally  "  Pending  the  suit."  During  the  actual  progress 
of  a  suit ;  during  litigation.^    (See,  generally.  Lis  Pendens.) 

Pendente  lite  nihil  INNOVETUR  [INNOVANDUM].  a  maxim  meaning 
"  Pending  the  suit  nothing  should  be  changed."  * 

PENDING.  Hanging  —  hanging  over;^  remaining  undecided;^  depending, 
remaining  undecided,  not  terminated.'''    (Pending  :  Action,  Suit,  or  Proceeding, 


163,  5  T.  R.  98;  Sheldon  k.  Mumford,  5 
Taunt.  268. 

44.  Wood  V.  Cassin,  W.  Bl.  1157. 

45.  Eex  V.  Colier,  2  Dowl.  P.  C.  581.  See 
also  Eex  v.  Crisp,  1  B.  &  Aid.  282. 

Leave  was  granted  in  May  v.  Dettrick,  5 
U.  C.  Q.  B.  0.  S.  77. 

46.  Kirkland  v.  Wheeley,  1  Salk.  30. 

1.  Clason  V.  Bailey,  14  Johns.  (N.  Y.)  484, 
491. 

2.  People  V.  Roosevelt,  12  Misc.  (N.  Y.) 
622,  625,  34  N.  Y.  Suppl.  228. 

3.  Black  L.  Diet. 

A  purchaser  pendente  lite  is  one  who  by 

purchase  acquires  an  interest  in  the  matter 
in  litigation  pending  the  suit.  Whiting  v. 
Beebe,  12  Ark.  421,  564. 

4.  Burrill  L.  Diet,  [citing  Coke  Litt. 
344&]. 

Applied  in:  Ashley  v.  Cunningham,  16 
Ark.  168,  175;  Powell  v.  National  Bank  of 
Commerce,  19  Colo.  App.  57,  74  Pac.  536, 
538;  McCabe  v.  Worthington,  16  Mo.  514,  517 
(brief)  ;  Taylor  v.  Woodward,  10  N.  J.  L. 
1,  3;  Turner  v.  Houpt,  53  N.  J.  Eq.  526,  553, 
33  Atl.  28;  Booraem  v.  Wood,  27  N.  J.  Eq. 
371,  374;  Lamont  v.  Cheshire,  65  N.  Y.  30, 
36;  Crocker  v.  Lewis,  79  Hun  (N.  Y.)  400, 
404.  29  N.  Y.  Suppl.  798 ;  Fuller  v.  ^Scribner, 
16  Ihin  (N.  Y.)  130,  133;  Butler  v.  Birkey, 
13  Oiiio  St.  514,  522;.  Cirode  v.  Buclianan,  22 
Gratt.  (Va.)  205,  220;  Brufl  v.  Thompson,  31 
W.  Va.  16,  20,  6  S.  E.  352;  Lynch  v.  An- 
drews, 25  W.  Va.  751,  756;  Hughes  v.  Hamil- 
ton, 19  W.  Va.  3(i6,  395;  Zane  v.  Fink,  18 
W.  Va.  693,  720;  Langdon  i;.  Morris,  5  Sim. 
247,  259,  9  L.  ,1.  L'h.  35,  9  Eng.  €li.  247,  58 
Eng.  Reprint  329;  Metcalfe  'V.  Piirvertoft,  2 
VcH.  &  B.  200.  204,  13  U<>v.  Hep.  03,  35  Eng. 
Kcjirint  295;  l""iskcn  r.  Rutherford,  8  Grant 
(IJ.  C.)  9,  28. 

5.  l'i-o|)lc  RooHPvcli,  12  Miso.  (N.  Y.) 
(122,  625,  34  N.  Y.  Suppl.  22H. 

6.  Nx  p.  Miinford,  57  Mo.  603,  606;  Wcnt- 
worlli  |i';iriiiingl(iM,  IS  N.  II.  207.  210; 
Cliiid.'iiiii       Ali<-n,  1  N.  II.  3.S5.  386. 

7.  Siinford  v.   Sunlnid,  28   Clonn.  fl,  22; 


Webster  Diet,  [quoted  in  Badger  v.  Gilmore, 
37  N.  H.  457,  459]. 

This  word  should  be  construed  not  in  the 
technical  sense  of  the  Latin  word  "  pendens," 
but  ratlier  in  the  sense  of  the  word  "  com- 
menced "  in  our  language,  in  which  it  is  gen- 
erally understood.  Rice  v.  McCaulley,  7 
Houst.  (Del.)  226,  241,  31  Atl.  240. 

At  common  law  the  suit  was  considered  as 
pending  from  the  issuance  of  the  writ.  Hand- 
Ian  V.  Handlan,  37  W.  Va.  486,  491,  16  S.  E. 
597. 

An  action  is  pending  the  entire  time  from 
the  beginning  of  the  action  until  final  judg- 
ment has  been  pronounced  and  entered  up 
(Holland  v.  Fox,  3  E.  &  B.  977,  985.  1  Jur. 
N.  S.  13,  23  L.  J.  Q.  B.  357,  2  Wkly.  Rep. 
558,  77  E.  C.  L.  977),  or  from  the  time  of  its 
commencement  (Clindenin  v.  Allen,  4  N.  H. 
385,  386),  or  until  the  judgment  is  fully  cer- 
tified (State  V.  Tugwell,  19  Wash.  238,  257, 
52  Pac.  1056,  43  L.  R.  A.  717),  or  from  the 
time  of  its  commencement  until  its  final 
determination  on  appeal,  or  until  the  time 
for  appeal  is  passed  (Anderson  v.  Schloesser, 
(Cal.  1908)  94  Pac.  885,  887). 

A  suit  is  regarded  as  pending  from  its  first 
institution  until  its  final  determination 
(Brown  v.  Foss,  16  Me.  257,  258),  or  until 
final  judgment  rendered  therein  (T'urncr  r. 
Norris,  35  Me.  112,  115),  or  until  the  judg- 
ment or  decree  is  performed  ( Mauney  V.  PtMii- 
berton,  75  N.  C.  219,  221),  and  applies  to  a 
judgment  on  which  successive  fieri  facias 
have  issued  but  not  fullv  satisfied  (Gates  i". 
Newman,  18  Ind.  App. '392,  46  N.  E.  654, 
056). 

All  unsatisfied  judgments  are  pending  suits. 
Wognian  r.  ChiUls,  41  N.  Y.  159,  162. 

A  case  which  has  been  dismissed  from  the 
docket  simply  to  relieve  ih(>  Hame  is  ponding. 
Dnrrow  r.  Darrow,  159  Mass.  262,  2(i3.  34 
N.  K.  270,  21  L.  It.  A.  100. 

An  action  did  not  cease  to  be  a  pending 
action,  ho  iih  io  prevent  the  o]>eration  of  the 
Htii  tnte  of  liniilnl  ions,  beeauHO  the  clerk  of 
(he  court    liiul   fiiiled   for  several   terms  to 
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see  Abatement  and  Revival  ;  Actions  ;  Appeal  and  Ekror  ;  Arrest  ;  Assign- 
ments ;  Attachment  ;  Compromise  and  Settlement  ;  Contempt  ;  Continuances 
IN  Civil  Cases  ;  Continuances  in  Criminal  Cases  ;  Criminal  Law  ;  Judgments  ; 
Lis  Pendens.) 

Penetration.    See  Rape  ;  Sodomy. 

Penitentiary.    See  Prisons. 


place  it  upon  the  docket  oi*  court  calendar. 
Lawrence  x.  Belger,  31  Ohio  St.  175,  1S2. 

A  criminal  prosecution  will  not  be  deemed 
pending  where  no  indictment  has  been  filed, 
but  only  preliminary  proceedings  begun  be- 
fore a  magistrate.  State  v.  Arlin,  39  N.  H. 
179,  180. 

When  party  is  arrested,  and  committed  for 
a  crime  for  which  he  is  afterwards  in- 
dicted, a  cause  is  pending.  Hartnett  v.  State, 
42  Ohio  St.  568,  576. 

Used  with  other  words. —  "As  to  the  legal- 
ity of  the  pending  proceeding"  see  Downey 
V.  People,  205  111.  230,  235,  68  N.  E.  807. 
"  Pending  an  appeal "  see  Walters  v.  State, 
18  Tex.  App.  8,  11.  "Pending  freight"  see 


In  re  La  Bourgogne,  117  Fed.  261,  265. 
"  Pending  in  County  Court "  see  Tilden  V. 
Johnson,  52  Vt.  628,  630,  36  Am.  Rep.  769. 
"  Pending  in  settlement  "  see  Bacon  v.  Thorp, 
27  Conn.  251,  267.  "Pending  proceeding" 
see  Dade  Coal  Co.  v.  Anderson,  103  Ga.  809, 
810,  30  S.  E.  640.  "Pending  such  hearing" 
see  Riggins  v.  Thompson,  96  Tex.  154,  159, 
71  S.  W.  14.  "  Pending  the  proceedings  for 
a  hearing  and  examination "  see  Porter  v. 
Ritch,  70  Conn.  235,  258,  39  Atl.  169,  39 
L.  R.  A.  353.  "  Prosecution  is  pending " 
see  Reg.  v.  Verral,  IG  Ont.  Pr.  444,  446. 
"  Suit  pending  in  the  court  of  Northumber- 
land "  see  Ulshafer  Stewart,  71  Fa.  St. 
170,  174. 
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By  Ebnest  G.  Chilton* 

1.  DEFINITION,  1368 

II.  PENSION  AGENCIES  AND  PENSION  AGENTS,  1368 

A.  Pension  Agencies,  1368 

1.  Establishment,  1368 

2.  Discontinuance,  1368 

a.  In  Oeneral,  1368 

b.  Effect,  1368 

3.  Enlargement,  1368 

a.  In  General,  1368 

b.  Effect,  ims 

B.  Pension  Agents,  1369 

1.  Appointment,  1369 

2.  Bonds,  1369 

a.  Acceptance,  1369 

b.  Extent  of  Surety'' s  Liability,  1369 

c.  Actions  Thereon,  1369 

(i)  TTAo  J/ay  Cornmence,  1369 
(ii)  Amount  of  Recovery,  1369 

3.  i^^es,  1369 

a.  General,  1369 

b.  Payment  hy  Pensioner,  1369 

(i)       General,  1369 
(ii)  6>?i  Certificate  Therefor,  1370 

(a)  General,  1370 

(b)  Recovery  of  Certificate  Retained  or  Damages 

Therefor,  1370 

c.  Payment  hy  Third-  Person,  1370 

d.  Recovery  Bach,  1370 

III.  PERSONS  ENTITLED,  1370 

A.  Children,  1370 

B.  F*t?ow;,  1370 

1.  Remarriage,  1370 

2.  Divorce,  1371 

C.  Dependents^  1371 

D.  Personal  Representatives,  1371 

IV.  PROCEEDINGS  TO  PROCURE,  1371 

A.  Jurisdiction,  1371 

B.  Application,  1372 

1 .  /jv,  General,  1372 

2.  Sufficiency,  1373 

3.  Proof  in  Support  of,  1373 

a.  'Necessity,  1372 

b.  Rules  Governing,  1373 

C.  Decision,  1373 

1.  /^^/f«^'^!,  1373 

2.  /iaview,  1373 


♦Author  of  "  lilvory-Htiiblo  KdupMrs,"  Sn  Oyt!.  ISOI ;  "  Mm'HliiilliiK  AHsots  oud  tieouritles,"  i80  Oyo.  987  : 
"Pttrllain.iiiUuy  l,iiw,"  aft  Oyo.  HlHd  ;  luid  Joliil,  uiil  lior  ..I'  "  Mcoiihoh,"  36  Oyo.  608. 
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a.  In  General,  1372 

b.  liuling  of  Former  Bureau,  1373 

V.  Commencement  and  termination,  1373 

A.  Commencement,  1372 

1.  In  General,  1372 

2.  Acqxdescence  of  Pensioner  Regarding,  1373 

B.  Termi7iation,  1373 

1.  In  General,  1373 

2.  By  Repeal  of  Statute,  1373 

3.  By  Striking  Name  From  Roll,  1373 

4.  Cohabitation  hy  Widow,  1373 

VI.  RATE,  1373 

A.  Discretion  of  Bureau  Regarding,  1373 

B.  Total  Disability,  1373 

C.  Double  Pension,  1373 

D.  Modification,  1373 

1.  Decrease,  1373 

2.  Increase,  1374 

VII.  PAYMENT,  1374 

A.  IFAa^  Constitutes,  1374 

B.  To  TFAo???,  1374 

1.  /ti  General,  1374 

2.  Payment  to  Wrong  Person,  1374 

C.  Forbearance  to  Demand,  1374 

D.  Recovery  Bach,  1374 

1.  Mistake  of  Fact,  1374 

a.  General,  1374 

b.  Mode  of  Recovery,  1374 
'    2.  Mistake  of  taw,  1374 

VIII.  ASSIGNMENT,  PLEDGE,  OR  OTHER  TRANSFER,  1375 

A.  Di  General,  1375 

B.  TFAffl?;  Constitutes,  1375 

C.  Recovery  of  Certificate  Pledged,  1375 

IX.  OFFENSES  AGAINST  PENSION  LAWS,  1375 

A.  Elements,  1375 

1.  False  Oath  or  Affidavit,  1375 

2.  Exacting  Excessive  Fee,  1376 

3.  Wrongfully  Withholding  Pension  Money,  1376 

B.  Limitation  of  Prosecution,  1376 

C.  Indictment,  1376 

1.  Making  Fraudulent  Claim, 1^1% 

2.  Taking  False  Oath,  1376 

3.  ^o?'  Procuring  Presentation  of  False  Affidavit,  1377 

4.  ^o/*  Exacting  and  Receiving  Excessive  Fee,  1377 

5.  J^OT*  Withholding  Pension  Moneys,  1377 

D.  Evidence,  1377 

X.  STATUTORY  PROVISIONS,  1378 

A.  Construction,  1378 

B.  Validity,  1378 

C.  Repeal,  1378 

1.  /?i  General^  1378 

2.  ^Jeci5  o/,  1378 

a.  Pending  Application,  1378 

b.  Pending  Prosecution,  1378 
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For  Matters  Relating  to  : 

Military  Bounty,  see  Bounties. 
Pay  of : 

Enlisted  Man,  see  Army  and  Navy  ;  Militia. 
Of  Military  Officer,  see  Army  and  Navy  ;  Militia. 
Pension  : 

As  Community  or  Separate  Property,  see  Husband  and  "Wife. 
Exempt  From  : 

Attachment  or  Execution,  see  Exemptions. 

Taxation,  see  Taxation. 
Of  Fireman,  see  Municipal  Corporations. 
Of  Policeman,  see  Municipal  Corporations. 
Surrender  to  Soldiers'  Home,  see  Army  and  Navy. 
Transfer  as  Fraudulent  Conveyance,  see  Fraudulent  Conveyances. 

I.  DEFINITION. 

A  pension  may  be  defined  as  a  periodical  allowance  of  money  granted  by  tlie 
government  for  services  rendered,  in  particular  to  a  soldier  or  sailor  in  connection 
■with  a  war  or  with  military  operations.^ 

II.  PENSION  AGENCIES  AND  PENSION  AGENTS. 

A.  Pension  Ag^eneies— 1.  Establishment.  The  power  to  establish  pension 
agencies  is  vested  in  the  president  of  the  United  States.^ 

2.  Discontinuance  —  a.  In  General.  It  is  discretionary  with  the  president  to 
discontinue  an  agency  at  one  place  and  create  another  in  a  different  locality.^ 

b.  Elfeet.  Upon  the  discontinuance  of  an  agency  the  functions  of  the 
incumbent  cease.* 

3.  Enlargement  —  a.  In  General.  It  is  in  the  discretion  of  the  president  to 
enlarge  an  existing  agency  by  the  transfer  thereto  of  the  business  of  discontinued 
agencies.^ 

b.  Effect.    An  incumbent  of  an  agency,  enlarged  by  the  transfer  thereto  of 


1.  Morse  v.  Robertson,  9  Hawaii  195,  197 ; 
Anderson  L.  Diet. 

Other  definitions  are:  "An  annuity  from 
the  government  for  services  rendered  in  the 
past."  ^tna  Ins.  Co.  v.  Jones,  (S.  C.  1907) 
59  S.  E.  148,  152. 

"A  bounty  for  past  services  rendered  to  the 
public."  Price  v.  Savings  Soc,  64  Conn.  302, 
366,  30  Atl.  139,  42  Am.  St.  Rep.  198. 

"A  mere  bounty  or  gratuity  given  by  the 
government  in  consideration  or  recognition 
of  meritorious  past  services  rendered  by  the 
pen.sioner  or  by  some  kinsman  or  ancestor." 
Manning  v.  Spry,  121  Iowa  191,  19^,  90 
N.  W.  873. 

Nature. — A  pension  is  in  the  nature  of  a 
boiiiily  or  gratuity  intended  for  the  porsoiuil 
benefit  of  liim  wlio  is,  or  tliose  who  are, 
beneficiaries  of  it  (People  r.  Williams,  0 
Misc.  (N.  Y.)  185,  27  N.  Y.  Ruppl.  23;  II.  S. 
V.  Moyers,  15  Fed.  411  ;  Harrison  v..  U.  S.,  20 
Ct.  CI.  122)  ;  and  it  involves  no  clnim  of 
right  on  the  part  of  the  iiensioner  ( ff'riHbie 
V.  U.  S.,  157  U.  S.  100,  15  S.  Ct.  580,  39 
L.  ed.  067;  U.  S.  v..  Teller,  107  U.  S.  04,  2 
S.  Ct.  39,  27  L.  ed.  352;  Walfon  /;.  (loltoii,  19 
TFow.  (U.  S.)  355,  15  I.,  cd.  058;  Harrison 

[IJ 


V.  U.  S.,  supra),  no  agreement  of  parties 
(Harrison  v.  U.  S.,  supra),  and  no  acquired 
rights  of  third  parties  (U.  S.  v.  Moyers,  su- 
pra; Harrison  v.  U.  S.,  supra). 

Distinguished  from  "  corody "  see  9  Cyc. 
979  note  32. 

Distinguished  from  salary. —  Pension  is  not 
synonymous  with  salary,  since  the  pensioner 
is  not  bound  to  render  any  services  for  his 
pension.  In  re  Higgins,  21  Ch.  D.  95,  40 
J.  P.  805,  51  L.  J.  Ch.  772,  30  Wkly.  Rep. 
700. 

"  Accrued  pensions,"  as  used  in  the  pension 
laws,  means  the  amount  of  money  unpaid  by 
tlie  government  to  which  a  pensioner,  or  one 
who  had  a  valid  ponding  claim  for  pension, 
would  be  entitled  at  his  death.  19  Op.  Atty.- 
(Jcn.  1,  2. 

Pension  money  as  separate  estate  see  Hus- 
itANi)  AND  Wife,  21  Cyc.  1369  note  24,  1656 
note  94. 

Pension  to  corporate  officer  for  past  serv- 
ices sec  (^oiti'oiiA'i'ioNS,  10  Cyc.  1144. 

2.  15  ()]).  Atly.-(!<Mi.  210. 

3.  15  Op.  Ai.t'v.-(;cii.  210. 

4.  15  Op.  Atl.y.XJon.  240. 

5.  15  Op.  Atty.-Ccn.  240. 
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the  business  of  discon tinned  agencies,  is  competent,  witliont  any  new  appoint- 
ment, to  discliarge  the  duties  thereof  as  well  after  as  before  the  enlargement.^ 

B.  Pension  Ag-ents  —  l.  Appointment.  The  power  to  appoint  pension  agents 
is  vested  in  the  president  J 

2.  Bonds  —  a.  Acceptance.  Where  there  exists  a  rule  of  the  department 
requiring  an  accounting  before  a  new  bond  is  accepted,  and  a  pension  agent 
substitutes  by  permission  a  new  bond  for  his  official  one,  the  approval  of  the 
secretary  of  the  interior,  indorsed  on  the  second  bond,  does  not  constitute  an 
acceptance  of  it  to  stand  in  lieu  of  the  first  bond.^ 

b.  Extent  of  Surety's  Liability.  The  general  rule  tliat  a  surety  is  never 
bound  beyond  the  scope  of  his  undertaking  applies  to  a  bond  given  by  a  pension 
agent  for  the  faithful  performance  of  his  duty.^ 

e.  Actions  Thereon  —  (i)  Who  May  Commence.  A  pensioner  cannot  main- 
tain an  action  in  his  own  name  on  the  official  bond  of  a  pension  agent,  in  the 
absence  of  a  covenant  in  sucli  bond  for  his  benefit.'" 

(ii)  Amount  of  Recoveey.  Where  no  demand  has  been  made  upon  the 
surety  to  make  good  his  principal's  default,  interest  will  be  charged  only  from  the 
date  of  the  service  of  the  writ.'^ 

3.  Fees — a.  In  General.  No  person  is  entitled  to  demand  or  receive  for 
services  in  procuring  a  pension  more  than  the  sum  prescribed  by  law,  and  if  the 
services  are  such  as  are  within  the  contemplation  of  the  statute  they  determine 
the  amount  of  compensation.'^ 

b.  Payment  by  Pensioner  —  (i)  In  General.  Any  contract  by  the  pensioner 
for  a  sum  greater  than  that  prescribed  by  the  statute  is  void  ;  and  by  no  device 
or  contrivance  whatever,  such  as  an.  agreement,  in  consideration  of  services  to  be 
rendered  in  procuring  a  pension,  to  apply  the  pension  when  obtained  toward  an 
existing  indebtedness,'*  or  to  submit  to  arbitration  a  demand  for  an  excessive 
fee,'^  or  a  gift  or  loan  pursuant  to  a  previous  agreement,'^  can  the  prohibition  of 
the  statute  be  evaded.  So  too  where  there  is  no  contract  and  the  person  having 
rendered  the  services  in  obtaining  a  pension  demands  or  receives,  or,  having 
come  into  possession  of  the  pension  money,  retains  or  withholds  more  than  the 
prescribed  fee,  the  statute  is  violated."  But  tlie  statute  is  not  violated  if  the 
pensioner,  after  obt^aining  his  pension,  voluntarily  makes  a  hona fide  gift  or  loan 
of  a  sum  in  excess  of  that  prescribed,  and  such  gift  is  not  intended  or  received  as 
a  compensation  for  the  donee's  services.'^  Nor  does  the  prohibition  of  the  statute 
as  to  excessiveness  of  compensation  cover  reimbursement  for  money  advanced  and 
actual  expenses  incurred  in  prosecuting  the  pension  claim,'^  or  services  rendered 


6.  15  Op.  Atty.-Gen.  246. 

7.  15  Op.  Atty.-Gen.  246. 

8.  U.  S.  V.  Haynes,  26  Fed.  Gas.  No. 
15,334,  9  Ben.  22. 

9.  U.  S.  V.  White,  28  Fed.  Gas.  No.  16,686, 
4  Wash.  414,  holding  further  that  the  sure- 
ties on  a  bond  given  by  a  pension  agent  to 
the  secretary  of  the  navy  for  the  faithful 
execution  of  his  agency  in  paying  invalid 
pensioners  are  not  answerable  for  his  de- 
faults in  not  paying  the  navy  and  privateer 
pensions,  although  such  principal  was  duly 
appointed  agent  for  the  two  latter  purposes. 

10.  Hughes  V.  Cotton,  13  Bush  (Ky.)  596, 
holding  further  that  Gen.  St.  c.  81,  §  9, 
providing  that  suit  may  be  brought  from  time 
to  time  on  the  bond  of  any  officer  for  the 
benefit  of  any  person  injured  by  a  breach 
thereof,  relates  only  to  the  bonds  of  officers 
of  the  state,  and  has  no  application  to  bonds 
of  officers  of  the  United  States. 

11.  U.  S.  f.  Poulson,  30  Fed.  231. 

12.  Caverly  v.  Robbins,  149  Mass.  16,  20 


N.  E.  450,  2  L.  R.  A.  745,  holding  further 
that  the  statute  is  not  limited  to  persons  who 
are  recognized  or  known  to  the  commissioner 
of  pensions  as  attorneys  or  agents  of  appli- 
cants. 

13.  Maine.—  Smart  v.  White,  73  Me.  332, 
40  Am.  Rep.  356. 

Michigan. —  Hall  v.  Kimmer^  61  Mich.  269, 
28  N.  W.  96,  1  Am.  St.  Rep.  575. 

North  Carolina. — ^Powell  v.  Jennings,  48 
N.  C.  547. 

Vermont. —  Morgan  v.  Davis,  47  Vt.  610. 

United  States. —  U.  S.  v.  Brown,  40  Fed. 
457;  U.  S.  V.  Moore,  18  Fed.  686. 

14.  Smart  v.  White,  73  Me.  332,  40  Am. 
Rep.  356. 

15.  Hall  V.  Kimmer,  61  Mich.  269,  28  N.  W. 
96,  1  Am.  St.  Rep.  575. 

16.  U.  S.  V.  Moore,  18  Fed.  686. 

17.  U.  S.  V.  Brown,  40  Fed.  457. 

18.  U.  S.  V.  Brown,  40  Fed.  457;  U.  S.  v. 
Moore,  18  Fed.  686. 

19.  U.  S.  V.  Moore,  18  Fed.  686. 

[II,  B,  3,  b,  (I)] 
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for  the  person  claiming  the  pension  after  the  certificate  therefor  is  issued,*'  or 
services  performed  and  expenses  incurred  by  a  guardian  in  procuring  a  pension 
for  his  ward.^' 

(ii)  Lien  on  Certificate  Therefor  —  (a)  In  General.  One  who  has  been 
the  means  of  procuring  a  pension  has  no  right,  as  of  lien,  to  retain  the  certificate 
to  secure  compensation  for  his  services.^^ 

(b)  Recovery  of  Certificate  Retained  or  Damages  Therefor.  An  agent  of  a 
pensioner  who  refuses  to  deliver  the  pensioner's  certificate  upon  demand  is  liable 
in  an  action  for  its  value  or  for  damages  for  its  detention.^ 

e.  Payment  by  Third  Person.  The  intention  of  the  statute  is  to  prohibit  the 
recovery  from  a  third  person  as  well  as  the  pension  claimant  any  compensation 
for  services  in  procuring  a  pension,  other  or  greater  than  that  provided  by 
statute.^ 

d.  Recovery  Back.  Money  taken  from  the  pensioner  in  excess  of  the  pre- 
scribed fee  for  services  in  obtaining  a  pension  may,  the  parties  not  being  regarded 
as  standing  in  pari  delicto,  be  recovered  by  the  pensioner  from  the  taker  by 
direct  suit,^^  or  as  a  set-o£E  in  an  action  against  the  pensioner.^ 

III.  PERSONS  ENTITLED. 

A.  Children.  The  word  "  children  "  in  a  pension  act  declaring  who  shall  be 
entitled  to  its  benefits  does  not  embrace  an  adopted  child,^^  but  it  does  embrace 
the  grandchildren  of  deceased  pensioners,  whether  their  parents  died  before  or 
after  the  decease  of  the  pensioner.^  So  too  the  word  "children"  in  a  pension 
act  embraces  an  illegitimate  child,  if  its  parents  afterward  intermarried  and  the 
father  acknowledged  it,  so  that  if  thereby  became  legitimate  under  the  laws  of 
the  state  where  the  parents  resided.^* 

B.  Widow  —  1.  Remarriage.  A  pension  act  which  declares  that  the  widow 
of  any  soldier  while  she  remains  unmarried  shall  be  entitled  to  receive  the  benefit 
of  the  act  does  not  include  the  widow  of  a  soldier  who  has  remarried,  although 
her  second  husband  is  also  dead.^°    So  too  a  second  marriage  of  a  wife  deserted  by 


20.  Adee  v.  Howe,  59  How.  Pr.  (N.  Y.) 
459. 

21.  Southwick  v.  Evans,  17  R.  I.  198,  21 
Atl.  104. 

22.  Payne  v.  Woodhull,  6  Duer  (N.  Y.) 
169. 

"  First  draw "  defined  in  relation  to  com- 
pensation to  agent  for  procuring  pension  see 
19  Cyc.  984. 

23.  Payne  v.  Woodhull,  6  Duer  (N.  Y.) 
169. 

24.  Woleott  V.  Frissell,  134  Mass.  1,  45 
Am.  Rep.  272,  holding  further  tliat  an  attor- 
ney who  has  received  the  fee  prcseribed  by 
the  statute  for  procuring  a  pension  cannot 
recover  of  a  third  person  a  larger  fee  upon 
such  person's  promise  to  pay  for  liis  services 
as  much  as  they  were  reasonably  worth, 
there  ))eing  no  agreement  in  writing  as  to 
the  amount  to  be  paid. 

25.  Smart  r,.  White,  73  Mo.  332,  40  Am. 
Rep.  35(5  (liohling  further  that  the  right  to 
recover  from  tlie  talker  is  unafTeeted  by  the 
invi  tlial  llie  cxcc^sBive  fee  was  obtained  with- 
out any  wrongful  iiilciil,  on  the  part  of  the 
taker,  or  l)y  llic  fact  \\\ni  tlie  poiiHioncr,  wlien 
paying  or  allowing  the  foe,  was  not  aware  of 
the  Hlal  ntory  jirolcction )  ;  Powell  v.  Jen- 
ningH,  48  N."  O.  Ml. 

Action  against  subaRent. —  However,  where 
a  Hubagcnt  receivcH  from  the  general  govern- 
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ment  a  pension  under  an  agreement  with  the 
pensioner  that  one  h^lf  of  it  is  to  be  paid 
to  tlie  agent's  principal,  and  before  any  de- 
mand or  objection  on  tlie  part  of  the  pen- 
sioner, one  half  is  accordingly  paid  to  such 
principal,  no  action  will  lie  for  its  recovery 
from  the  subagent.  Bridgers  v.  McNeil,  51 
N.  C.  311. 

26.  Hall  V.  Kinimer,  61  Mich.  269,  28 
N.  W.  96,  1  Am.  St.  Rep.  575. 

27.  U.  S.  V.  Skam,  27  Fed.  Gas.  No. 
16,308,  5  Cranch  C.  C.  3G7. 

28.  Walton  v.  Cotton,  19  How.  (U.  S.)  355, 
15  L.  ed.  658.  Compare  Garland  v.  Thomp- 
son, 29  N.  H.  396,  holding  that  where  the 
widow  of  a  Revolutionary  soldier,  being  en- 
titled to  a  pension  under  the  act  of  congress 
of  July  4,  1836,  died  on  the  first  of  February, 
1841,  without  having  made  application  for 
the  pension,  and  a  certificate  was  afterward, 
on  the  11th  day  of  March,  1881,  issued  from 
the  department  of  the  interior  in  favor  of 
her  seven  surviving  children,  one  of  whom 
died  before'  receiving  his  share  of  said  ])eii 
sion,  leaving  a  widow  and  five  children  sur- 
viving hinv,  said  five  children  are  not  enlitled 
to  tlie  share  of  their  deceased  father. 

29.  IT.  R.  '(;.  Skam,  27  Fed.  Gas.  No. 
l(;,:!Oa,  5  Cranch  G.  G.  :!(17. 

30.  State  v.  Vcrner,  30  S.  G.  277,  0  S.  E. 
113. 
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•one  who  enters  and  dies  in  the  service  of  the  United  States  and  her  continuing  to 
hve  with  the  other  party  to  such  marriage  after  discovering  her  husband  to  be 
ahve  precludes  lier  from  claiming  a  pension,  although  she  believed  her  first 
husband  was  dead  at  the  time  she  entered  into  the  second  marriage.^^ 

2,  Divorce.  Since  the  term  "  widow"  means  a  wife  that  outlives  her  husband, 
one  who  intermarries  a  pensioner  and  afterward  obtains  a  decree  of  divorce 
absolutely  dissolving  the  marriage  is  not  entitled  on  the  death  of  the  pensioner  to 
be  placed  on  the  pension  rolls  as  his  widow.^^ 

C.  Dependents.  Under  an  act  providing  that,  if  one  has  died  entitled  to  a 
pension  leaving  persons  dependent  on  him  for  support  at  the  time  of  his  death, 
such  persons  shall  be  entitled  to  the  pension,  one  is  regarded  as  a  dependent  when 
he  requires  for  his  support  the  use  of  certain  realtj'  in  which  the  pensioner  has  an 
interest  as  heir.^^ 

D.  Personal  Representatives.  Unless  the  law  under  which  a  pension  is 
granted  otherwise  provides,  any  balance  due  at  the  death  of  a  pensioner  is 
paj'able  to  his  personal  representatives.^''  But  if  the  law  provides  tliat  arrears  of 
pension  due  at  the  death  of  a  pensioner  shall  be  paid  to  his  legal  representatives 
for  the  benefit  of  his  children,  such  representatives  are  not  entitled  to  payment 
of  arrears  due  to  their  decedent  if  he  left  no  children.^' 

IV.  PROCEEDINGS  TO  PROCURE. 
A.  Jurisdiction.    The  interior  department  is  the  special  tribunal  of  judicial 
or  quasi-judicial  powers  appointed  by  law  to  ascertain  all  the  facts  and  to 


31.  U.  S.  V.  Hays,  20  Fed.  710. 
■Illegality  of  second  marriage. —  The  widow 

■of  a  deceased  naval  otBcer  was  allowed  a 
pension  from  the  date  of  the  death  of  her 
husband  until  the  date  of  her  remarriage. 
Subsequently  'she  obtained  a  divorce  from  her 
second  husband  for  intemperance  and  cruelty. 
Thereupon  she  applied  for  a  restoration  of 
the  pension  on  the  ground  that  her  second 
marriage  was  illegal  and  her  right  to  the 
pension  was  not  determined  thereby.  On 
such  application  she  alleged  that  her  second 
husband,  at  the  time  of  her  marriage  with 
him,  had  a  wife  living,  and  that  she  was 
cognizant  of  this  fact  when  she  instituted  her 
suit  for  divorce,  but  remained  silent.  It  was 
held  that,  by  permitting  the  suit  against  her 
second  husband  and  procuring  a  decree  which 
in  effect  affirmed  the  validity  of  her  mar- 
riage while  declaring  its  dissolution,  the 
claimant  rendered  the  objection  of  illegality 
of  the  second  marriage  unavailable  in  sup- 
port of  the  claim  for  pension  so  long  as  the 
decree  dissolving  the  second  marriage  stands 
unaffected  or  judicially  unimpeached.  14 
Op.  Atty.-Gen.  220. 

32.  11  Op.  Atty.-Gen.  1. 

33.  U.  S.  V.  P'urdy,  38  Fed.  902,  holding 
further  that,  although  the  mother  of  a  de- 
ceased soldier  has  some  money  of  her  own 
invested,  she  is  not  bound  to  use  the  capital 
for  her  support,  for  she  can  be  dependent 
upon  her  son  within  the  meaning  of  the  stat- 
lite  and  still  keep  her  money  at  interest, 
using  the  income  for  her  support  as  far  as 
it  will  go. 

But  where  the  statute  provides  that  the 
pension  allowed  to  any  person  on  account  of 
dependence  shall  not  be  paid  for  any  period 
during  which  it  shall  not  be  necessary  as  a 


means  of  adequate  subsistence,  an  alleged  de- 
pendent who  has  made  a  contract  with  a 
third  person  for  her  support  is  not  entitled 
to  any  pension  from  the  date  of  such  con- 
tract.   U.  S.  V.  Purdy,  38  Fed.  902. 

34.  Slade  v.  Slade,  11  Cush.  (Mass.)  466; 
Foot  V.  Knowles,  4  Mete.  (Mass.)  386;  4 
Op.  Atty.-Gen.  240. 

Unclaimed  Revolutionary  pensions. —  The 
acts  of  congress  granting  pensions,  or  pay  in 
the  nature  of  pensions,  to  officers  and  sol- 
diers of  the  Eevolution,  and  to  the  widows 
of  such  officers  and  soldiers,  do  not  confer 
any  heritable  rights  which  descend  to  per- 
sonal representatives.    8  Op.  Atty.-Gen.  198. 

When  an  act  granting  a  pension  was  the 
fruit  and  fulfilment  of  a  treaty  granting  a 
pension  for  disability,  and  the  treaty  was  a 
contract  with  an  Indian  pensioner  during  his 
life,  or  with  his  tribe  for  his  benefit,  the 
benefits  as  well  as  the  responsibilities  grow- 
ing out  of  it  descending,  as  of  course,  to  his 
personal  representatives,  a  balance  due  to 
the  pensioner  at  the  time  of  his  death  must 
be  paid  to  his  personal  representatives.  4 
Op.  Atty.-Gen.  55. 

35.  4  Op.  Atty.-Gen.  504. 

Pension  taken  in  trust. —  The  legal  repre- 
sentatives of  a  pensioner  receiving  the  bal- 
ance due  at  his  death,  which  by  law  is  for 
the  benefit  of  the  children,  take  the  same  in 
trust  for  the  children,  and  cannot  retain  it 
for  the  purposes  of  administration.  Shirley 
V.  Walker,  31  Me.  541;  Perkins  v.  Perkins, 
46  N.  H.  110;  Fogg  v.  Perkins,  19  N.  H. 
101;  Chapman  v.  Loveland,  11  Ohio  St.  214, 
holding,  however,  that  the  personal  repre- 
sentative is  entitled  to  retain  from  the  pen- 
sion money  the  necessary  incidental  expenses 
of  a  faithful  execution  of  the  trust. 
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adjudicate  and  allow  tlie  pension  to  the  party  entitled."^  It  18  the  duty  of  tlie 
commissioner  of  pensions  to  consider  and  determine  all  questions  arising  under 
the  pension  law,  subject  only  to  the  direction  of  tlie  secretary  of  the  interior.^ 

B.  Application  —  l.  In  General.  An  apphcation  is  the  first  regular,  sub- 
stantial step  taken  by  a  claimant  to  obtain  a  pension.^ 

2.  Sufficiency.  If  tlie  claimant  is  identified,  and  the  time  and  place  of  his 
service  and  the  injury  or  disease  which  constitute  the  ground  of  his  claim  are 
substantially  set  forth,  the  form  is  immaterial.^^ 

3.  Proof  IN  Support  OF  —  a.  Necessity.  Where  the  language  of  the  pension 
law  is  not  explicit  on  the  subject,  congress  will  be  presumed  to  intend  proof  of 
indigence  as  well  as  of  service  on  the  part  of  those  seeking  its  benefits,  and  not  to 
intend  that  inquiry  as  to  the  indigence  be  made  by  the  pension  bureau.*^ 

b.  Rules  Governing.  After  the  application  is  made,  the  necessary  forms  and 
instructions  as  to  the  proof  of  the  claim  are  to  be  furnished  to  the  claimants  by 
the  commissioner  of  pensions.*^ 

C.  Decision — I.  Effect.  Where  the  commissioner  of  pensions  passes  on  a 
claim  and  finds  the  claimant  to  be  entitled  to  the  pension,  and  directs  it  to  be 
paid,  such  finding  is  conclusive  as  to  the  rights  of  claimant,*^  and  puts  him  upon  the 
footing  of  an  acknowledged  creditor  of  the  government  to  an  ascertained  amount.^* 

2.  Review  —  a.  In  General.  If  the  proper  executive  officer  decides  against 
one's  claim  to  a  pension,  there  is  no  appeal,^  except  to  congress.^^ 

b.  Ruling  of  Former  Bureau.  The  bureau  of  pensions  has  the  power  to  review 
the  ruling  of  a  former  bureau  granting  a  pension  or  an  increase  thereof.*® 

V.   COMMENCEMENT  AND  TERMINATION. 

A.  Commencement — l.  In  General.  If  an  act  of  congress  awards  a 
pension  to  a  certain  class  of  persons,  as  to  the  widows  of  Revolutionary  soldiers 
who  were  married  subsequently  to  a  certain  date,  specified  in  the  act,  the  pension 


36.  U.  S.  V.  Scott,  25  Fed.  470;  U.  S.  v. 
Schindler,  10  Fed.  547,  18  Blatchf.  227.  See 
also  Locliren  f.  U.  S.,  6  App.  Gas.  (D.  C.)  486. 

This  was  long  since  decided,  in  1849,  un- 
der our  old  pension  laws,  as  to  other  depart- 
ments charged  with  similar  duties,  in  the 
case  of  Stokely  v.  De  Camp,  2  Grant  (Pa.) 
17. 

Not  a  court. —  The  pension  bureau  is,  how- 
ever, not  a  court,  nor  can  any  officer  thereof 
be  invested  with  judicial  functions.  In  re 
McLean,  37  Fed.  648.  See  also  U.  S.  v. 
Lalone,  44  Fed.  475. 

Court  of  claims  without  jurisdiction. —  Un- 
der U.  S.  Rev.  St.  (1878)  §  4756,  conferring 
on  the  secretary  of  the  navy  jurisdiction  over 
an  a])plioation  from  an  enlisted  person  for  a 
pension  from  tlie  nnval  pension  department, 
the  court  of  claims  has  no  jurisdiction. 
Davidson  i;.  U.  R.,  21  Ct.  CI.  208. 

37.  Miller  /).  Raum,  7  Mackey  (D.  0.) 
650;  17  Op.  Attv.-Gon.  339.  See  also  Stokely 
V.  Dn  Camp,  2  ()rant  (Pa.)  17. 

38.  19  Op.  At(y.-Oon.  190. 

39.  19  Op.  Att'y.-Cen.  190. 
Amendment. — Tin;  origiii.'il  application  may 

be  HiiHicicrit  only  to  identify  tlio  cbum  and 
clniniiiiit  iiiid  will  yet  be  a  valid  Mpplication, 
for  it  iH  Hubje(-t  to  luiiciHliticnt  for  defective 
HlatcmcnlH.   'lO  Op.  AMy.  <;(;n.  190. 

40.  5  Op.  Atty.-Ocn.  711. 

A\.  \].  K.  V.  BoggH,  31  Fed.  337;  10  Op. 
Ally.-Oen.  100, 

fIV.  A] 


Verification. —  Under  the  regulation  of  the 
pension  bureau  that  all  evidence  in  a  claim 
for  pension,  other  than  the  declaration,  may 
be  verified  by  an  officer  duly  authorized  to 
administer  oaths  for  general  purposes,  a  jus- 
tice of  the  peace  comes  within  the  purview 
of  such  regulation.    U.  S.  v.  Boggs,  31  Fed.  337. 

42.  U.  S.  V.  Scott,  25  Fed.  470;  U.  S.  v. 
Schindler,  10  Fed.  547,  18  Blatchf.  227;  4 
Op.  Atty.-Gen.  238. 

43.  4  Op.  Atty.-Gen.  515  (holding  further 
that  there  is  no  appeal  to  the  president  from 
a  decision  of  the  pension  bureau)  ;  4  Op. 
Atty.-Gen.  238. 

44.  Stokely  v.  De  Camp,  2  Grant  (Pa.) 
17;  Daily  r.  U.  S.,  17  Ct.  CI.  144. 

Persons  entitled  to  pension,  but  not  named 
in  decree. —  A  decree  awarding  a  pension  to 
certain  persona  (specifically  naming  them 
therein),  as  children  of  a  deceased  widow, 
who  was  entitled  to  a  pension  under  the  act 
of  July  4,  ]8;!6,  but  did  not  draw  it,  when 
in  fact  only  part  of  the  children  were  named, 
is  conclusive  u])ou  those  not  named  in  the 
decree,  and  can  only  bo  corrected  upon  re- 
examination by  the  comminHi()iu>r  at  liia  dis- 
cretion, subject,  to  an  appeal  to  the  jiroper 
secretary.  Stokely  v.  De  Camp,  2  Grant 
(I'a.)  17. 

45.  Dnily  v.  U.  S.,  17  Ct.  CI.  144;  2  Op. 
A(iv.-(lon.  "309. 

46.  Ivochren  v.  U.  S.,  ((  App.  Cas.  (D.  C.) 
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commences  with  the  passage  of  the  act,  unless  a  different  intention  is  either 
expressed  in  the  act'*''  or  plainly  implied.''^ 

2.  Acquiescence  of  Pensioner  Regarding.  Whenever  a  decision  fixing  the 
time  for  tlie  conunencement  of  a  pension  has  hecn  acquiesced  in  by  the  pen- 
sioner, it  cannot  after  his  death  be  .contested  by  his  personal  representatives/^ 

B.  Termination  —  1.  In  General.  Pensions  being  the  bounties  of  the 
government,  congress  has  the  power  to  recall  or  terminate  them  at  its  pleasure.^" 

2.  By  Repeal  of  Statute.  A  pension  may  be  terminated  by  the  repeal  of  the 
law  under  which  it  was  granted  and  tlie  certificate  thereunder  issued.''' 

3.  By  Striking  Name  From  Roll.  The  power  to  strike  a  name  from  the  pen- 
sion rolP-  extends  to  all  pensioners  and  may  be  exercised  on  ex  parte  evidence.^^ 

4.  Cohabitation  by  Widow.  Open  and  notorious  cohabitation  by  a  widow  who 
is  a  pensioner  shall  operate  to  terminate  her  pension  from  the  commencement  of 
such  cohabitation.^* 

VI.  RATE. 

A.  Discpetion  of  Bureau  Reg-arding-.  The  discretion  of  the  head  of  the 
pension  bureau  to  interpret  the  laws  relating  to  pensions  includes  the  rate  due  a 
claimant  for  a  given  disabiHty.^' 

B.  Total  Disability.  Under  a  statute  providing  that  the  widow  of  a  pen- 
sioner shall  be  entitled  to  the  pension  that  he  would  have  been  entitled  to  had 
he  been  totally  disabled,  such  widow  is  thus  entitled,  without  regard  to  the 
pension  which  he  was  receiving.^^ 

C.  Double  Pension.  In  the  absence  of  express  provision  to  the  contrary, 
the  pension  laws  will  be  so  interpreted  as  to  prevent  any  person  from  receiving 
a  double  pension.®'' 

D.  Modification —  l.  Decrease.  A  pension  bureau  may  decrease  the  rate  of 
pension  being  received  by  a  pensioner  under  the  ruling  of  a  former  bureau,  on 
the  ground  that  the  proof  of  disability  submitted  did  not  entitle  the  pensioner  to 
the  rate  grajited.®^ 


47.  U.  S.  V.  Alexander,  12  Wall.  (U.  S.) 
177,  20  L.  ed.  381;  5  Op.  Atty.-Gen.  560 
(holding  further  that  under  an  act  requir- 
ing that  the  right  to  receive  a  pension  shall 
be  construed  to  commence  at  the  time  of 
the  completion  of  the  testimony,  such  right 
does  not  commence  until  the  testimony  shall 
have  been  taken,  authenticated,  and  in  all  re- 
spects completed,  so  as  to  entitle  it  to  re- 
ception at  the  pension  bureau)  ;  5  Op.  Atty.- 
Gen.  133 ;  5  Op.  Atty.-Gen.  41. 

48.  U.  S.  V.  Alexander,  12  Wall.  (U.  S.) 
177,  20  L.  ed.  381  (holding  further  that  the 
terms  "  in  the  same  manner,"  occurring  in 
the  act  of  congress  of  Feb.  23,  1853,  grant- 
ing to  widows  married  after  January,  1800,  a 
pension  in  the  same  manner  as  those  who 
were  married  before  that  date,  may  as  well 
refer  to  the  mode  in  which  the  pension  was 
obtained  and  to  the  rules  and  prescriptions 
provided  by  law  for  the  payment  of  the 
same)  ;  Clark  v.  U.  S.,  1  Ct.  01.  179. 

49.  5  Op.  Atty.-Gen.  248. 

50.  U.  S.  V.  Teller,  107  U.  S.  64,  2  S.  Ct. 
39,  27  L.  ed.  352. 

51.  Eddy  V.  Morgan,  216  111.  437,  75  N.  E. 
174,  178 ;  Frisbie  v.  U.  S.,  157  U.  S.  160,  15 
S.  Ct.  586,  39  L.  ed.  657.    See  infra,  X,  C,  2. 

52.  U.  S.  Rev.  St.  (1878)  §  4739  [U.  S. 
Comp.  St.  (1901)  p.  3269],  expressly  em- 
powering the  secretary  of  the  interior  to 
strike  from  the  pension  roll  the  name  of  any 
person,  whenever  it  appears  by  proof  satis- 


factory that  his  name  was  placed  thereon 
through  fraud  or  fraudulent  representations. 

53.  Harrison  v.  U.  S.,  20  Ct.  CI.  122. 
Restoration  of  name  stricken  from  roll. — 

Under  an  act  by  congress  making  it  the  duty 
of  the  secretary  of  war  to  strike  from  the 
list  of  pensioners  the  name  of  any  person 
who,  according  to  the  evidence  the  schedule 
required  by  the  act,  ought  not,  in  his  opinion, 
to  remain  thereon,  the  secretary  has  no  power 
to  restore  on  subsequent  and  different  evi- 
dence the  name  of  any  person  who  may  have 
been  stricken  off  on  the  evidence  of  the 
schedule.    5  Op.  Atty.-Gen.  731. 

54.  U.  S.  Eev.  St.  (1878)  §  4705  [U.  S. 
Comp.  St.  (1901)  p.  3244]. 

55.  U.  S.  V.  Eaum,  7  Mackey  (D.  C.)  556. 

56.  Burnett  v.  U.  S.,  20  Ct.  CI.  190. 

57.  4  Op.  Atty.-Gen.  357 ;  4  Op.  Atty.-Gen. 
'91.  See  also  Decatur  v.  Paulding,  14  Pet. 
(U.  S.)  497,  10  L.  ed.  559,  609. 

Not  to  v'e  drawn  under  both  general  and 
special  acts. —  It  was  competent  for  congress 
to  pass  the  act  of  July  25,  1882,  providing 
that  "  no  person  who  is  now  receiving  or 
shall  hereafter  receive  a  pension  under  a 
special  act  shall  be  entitled  to  receive,  in 
addition  thereto,  a  pension  under  the  general 
law,  unless  the  special  act  expressly  states 
that  the  pension  granted  thereby  is  in  addi- 
tion to  the  pension."  U.  S.  v.  Teller,  107 
U.  S.  64,  67,  2  S.  Ct.  39,  27  L.  ed.  352. 

58.  Lochren  v.  U.  S.,  6  App.  Cas.  (D.  C.)  486. 
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2.  Increase.  Under  an  act  increasing  the  pensions  of  all  pensioners  of  a  given 
class,  such  pensioners  are  entitled  to  tlie  increase  no  matter  when  they  make  tlieir 
application  for  it;^''  hut  tl)e  benefits  of  the  act  cannot  be  extended  to  pensioners 
who  do  not  belong  to  such  class  at  the  time  of  the  passage  of  the  act.* 

VII.  PAYMENT. 

A.  What  Constitutes.  The  sending  of  a  check  to  a  pensioner,  which  has 
been  indorsed  by  him  but  not  transferred  in  his  lifetime,  is  not  a  payment." 

B.  To  Whom  Made  —  l.  In  General.  The  pension  laws  expressly  provide 
that  no  pension  shall  be  paid  to  any  person  other  than  the  pensioner  entitled 
thereto.^^' 

2.  Payment  to  Wrong  Person.  One  entitled  to  a  pension  is  not  deprived  of 
his  right  thereto  by  the  fact  that  a  certificate  for  the  pension  has  been  issued  and 
payment  made  to  the  wrong  person.^^ 

C.  FoFbearanee  to  Demand.  Forbearance  of  one  during  his  life  to  demand 
payment  of  a  pension  granted  to  him  upon  proper  application  tlierefor  does  not 
extinguish  the  debt,  but  it  remains  due  and  can  only  be  discharged  by  payment 
to  his  personal  representatives.^* 

D.  Recovery  Back — l.  Mistake  of  Fact — a.  In  Genepal.  The  general  rule 
that  a  payment  made  by  a  mistake  of  fact  may  be  recovered  applies  to  a  pay- 
ment of  pension  moneys  induced  by  fraudulent  testimony or  made  under  the 
mistaken  belief  that  they  have  accrued  since  a  given  date,®''  or  made  on  a  check 
void  because  the  payee  was  dead  at  the  time  it  was  drawn. ®^ 

b.  Mode  of  Recovery.  Such  pension  moneys  may  be  recovered  back  either 
by  direct  suit  ®^  or  by  way  of  set-o£E  against  a  different  claim  in  favor  of  the 
pensioner  against  the  government.™ 

2.  Mistake  of  Law.  Pensions  moneys,  paid  to  a  claimant  under  mistake  of 
law,  cannot  be  recovered  back.''^ 


59.  Burnett's  Case,  17  Op.  Atty.-Gen.  327. 

60.  16  Op.  Atty.-Gen.  594. 

61.  19  Op.  Atty.-Gen.  1. 

62.  U.  S.  Eev.  St.  (1878)  §  4765  [U.  S. 
Comp.  St.  (1901)  p.  3285]. 

63.  Gigo's  Case,  8  Op.  Atty.-Gen.  377,  hold- 
ing that  if  the  executor  of  a  pension,  not  his 
widow,  is  entitled  to  his  unpaid  pension, 
then  the  payment  to  the  widow  by  the  gov- 
ernment is  in  its  own  wrong  and  the  executor 
may  still  justly  demand  payment  to  himself 
from  tlie  proper  department. 

64.  4  Op.  Atty.-Gen.  238. 

65.  See  Payment,  ante,  p.  1316  et  seq. 

66.  Pooler  v.  U.  S.,  127  Fed.  519,  62  C.  C. 
A.  317  (holding  further  tliat  U.  S.  Rev.  St. 
(1878)  §  563,  confers  on  tlie  district  court  ju- 
risdiction of  an  action  by  tlio  United  States  to 
recover  money  fraudulently  obtained  by  de- 
fendant in  payment  of  a  false  claim  for  a 
pension)  ;  Kliodcs  v.  U.  S.,  79  Fed.  740,  25 
C.  C.  A.  186  (holding,  however,  that  the 
government  cannot  recover  back  pension 
money  on  Uw  ground  that  it  was  (li)tainnd 
by  false  Ktntciiicnt  on  tlie  part  of  defendant 
that  he  contracted  a  certjiin  disease  in  serv- 
ice and  in  line  of  duty,  where  it  appears 
that,  a II hough  defcndmit  might  have  con- 
tracted the  (ii.seaHe  before  he  (Milistod  in  the 
Hcrvifi!,  y<!t  he  wan  cured  of  it,  so  that  ho 
wan  !i  Hound  man  when  he  enllHfed  but  sub- 
He(|ueiitly  confractcd  it  again  while  in  tlie 
nervier;  iind  in  (lie,  line  of  IiIh  du(y)  ;  U.  S.  V. 


Lalone,  44  Fed.  475  [reversed  on  other 
grounds  in  164  U.  S.  261,  17  S.  Ct.  74,  41 
L.  ed.  425].  See  also  U.  S.  v.  Purdy,  38 
Fed.  902. 

The  statutory  provision  that  a  pension 
shall  be  deemed  and  held  by  all  ofiacers  of 
the  United  States  to  be  a  vested  right  m  the 
grantee,  and  that  payment  thereof  shall  not 
be  withheld  or  suspended  until  the  commis- 
sioner of  pensions  after  a  hearing  shall  de- 
cide to  annul  or  modify  the  decision  by  M'hich 
it  was  granted,  applies  only  to  action  by 
executive  officers,  and  does  not  affect  the 
right  of  the  United  States  to  proceed  through 
the  courts  civilly  to  recover  pension  money, 
payment  of  which  was  induced  by  false  testi- 
mony. Pooler  V.  U.  S.,  127  Fed.  509,  62 
C.  C.  A.  307. 

67.  2  Op.  Atty.-Gen.  345. 

68.  U.  S.  V.  Coffeyville  First  Nat.  Bank,  82 
Fed.  410,  holding  that  a  bank  which  pays  out 
moneys  on  a  pension  check  which  is  void  be- 
cause the  payee  was  dead  at  the  time  it  was 
drawn,  and  wliicli,  ilirougli  intenmnliate 
banks,  collects  the  mon(>y  from  the  govern- 
ment, which  is  ignorant  of  the  facts,  is  liable 
to  reimburMC  llii!  government  the  said  amount. 

69.  U.  S.  V.  Lalone,  44  Fed.  475;  2  Op. 
Ativ.-Gen.  345.  See  also  U.  S.  -V.  Purdy,  38 
Fed.  902. 

70.  4  Op.  Atty.-Gen.  70. 

71.  Burton  v.  Burton,  10  Leigh  (Va.) 
507. 
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VIII.  ASSIGNMENT,  PLEDGE,  OR  OTHER  TRANSFER.'* 

A.  In  General.  In  tlie  absence  of  express  statutory  provision,'''^  the  rule  is 
that  a  pension  granted  for  past  services  is  assignable  ;  but  the  rule  is  otherwise 
where  the  pension  is  granted  by  the  government  to  one  who,  although  not  at  the 
time  engaged  in  active  duties,  is  still  liable  to  actual  service,  and  is  therefore  to  be 
considered  in  the  service  of  the  government.'''^ 

B.  What  Constitutes.  Neither  a  verbal  promise  by  a  pension  claimant  to 
pay  a  debt  when  he  receives  his  pension,"^  nor  an  agreement  for  a  reasonable 
compensation  for  aid  in  procuring  a  pension,"  nor  a  voluntary  gift  of  a  check  for 
pension  money ."^  constitutes  such  a  pledge,  mortgage,  assignment,  transfer,  or  sale 
of  the  pension  claim  as  is  forbidden  by  the  acts  of  congress. 

C.  Reeovepy  of  Ceptificate  Pledg-ed.  If  a  pension  certificate  has  been 
pledged  in  violation  of  the  statute,  the  pensioner  may  maintain  an  action  against 
the  pledgee  to  recover  possession  thereof.™ 

IX.  Offenses  Against  pension  Laws.^" 

A.  Elements  —  l.  False  Oath  or  Affidavit.     To  constitute  the  crime  of 


72.  Dealings  with  respect  to  pension  money 
as  not  constituting  fraud  upon  creditors  see 
Fraudulent  Conveyances,  20  Cyc.  379. 

Insertion  of  amount  of  pension  money  in 
bankrupt's  schedule  see  Bankruptcy,  5  Cyc. 
299  note  75. 

Pension  subject  to  creditors'  bill  see  Cred- 
itors' Suits,  12  Cyc.  31. 

Turning  over  pension  to  commissioners  of 
Soldiers'  Home  see  Army  and  Navy,  3  Cyc. 
865  note  35. 

Use  of  pension  money  to  pay:  Board  and 
maintenance  of  insane  person  see  Insane 
Persons,  22  Cyc.  1177  note  9.  Debts  of  in- 
sane person  see  Insane  Pehsons,  22  Cyc. 
1180  note  28. 

73.  loim. —  Farmer  v.  Turner,  64  Iowa 
690,  21  N.  W.  140. 

Kentucky. —  Trimble  v.  Ford,  5  Dana  517. 

Maine. —  Crane  v.  Linneus,  77  Me.  59. 

Michigan. —  Loser  v.  Soldiers'  Home  Bd.  of 
Managers,  92  Mich.  633,  52  N.  W.  956. 

'New  York. — Moffatt  v.  Van  Doren,  4  Bosw. 
609. 

North  Carolina. —  Powell  v.  Jennings,  48 
N.  C.  547. 

South  Carolina. —  Lowe  v.  Moore,  1  Mc- 
Cord  Eq.  243,  holding  further  that  the  as- 
signment of  a  pension  certificate  in  viola- 
tion of  the  pension  laws  is  not  such  an  exe- 
cuted contract  that  the  court  will  refuse  to 
rescind  because  of  the  general  principle  that 
equity  will  not  interfere  to  set  aside  an  exe- 
cuted unlawful  contract,  both  parties  being 
in  pari  delicto. 

Construction. —  The  acts  of  congress  for- 
bidding the  sale,  assignment,  or  transfer  of 
any  right,  claim,  or  interest  in  pensions 
granted  thereby  should,  like  the  statute  of 
frauds,  receive  such  a  construction  as  is  con- 
sistent with  the  words  "  and  as  will  suppress 
the  mischief  —  the  mischief  of  preying  upon 
the  necessities  of  the  poor  and  ignorant." 
Powell  V.  Jennings,  48  N.  C.  547. 

74.  Lloyd  v.  Cheetham,  3  Giffard  171,  7 
Jur.  N.  S.  1272,  30  L.  J.  Ch.  640,  4  L.  T. 


Rep.  N.  S.  576,  9  Wkly.  Rep.  924,  66  Eng. 
Reprint  370  (holding  that  an  assignment  of 
a  pension  is  not  forbidden  by  statute,  and 
that  consequently  an  injunction  will  not  lie 
to  restrain  the  assignor  from  applying  for 
and  receiving  his  pension)  ;  Davis  v.  Marl- 
borough, 1  Swanst.  74,  36  Eng.  Reprint  303, 
2  Wils.  Ch.  130,  37  Eng.  Reprint  258.  See 
also  Gill  V.  Dixon,  131  N.  C.  87,  42  S.  E. 
538. 

Assignment  of  pension  see  Contracts,  9 
Cyc.  496  note  1. 

75.  Willcock  V.  Terrell,  3  Ex.  D.  323,  39 
L.  T.  Rep.  N.  S.  84;  Davis  v.  Marlborough, 
1  Swanst.  74,  36  Eng.  Reprint  303,  2  Wils. 
Ch.  130,  37  Eng.  Reprint  258.  See  also  Wells 
V.  Foster,  5  Jur,  464,  10  L.  J.  Exch.  216,  8 
M.  &  W.  149. 

76.  Crane  v.  Linneus,  77  Me.  59. 

77.  Trimble  v.  Ford,  5  Dana  (Ky.)  517. 
But  see  Schwab  v.  Ginkinger,  181  Pa.  St.  8, 
37  Atl.  125,  where  the  court,  in  holding  that 
a  voluntary  gift  of  a  check  for  pension  money 
is  not  illegf  '  under  the  prohibitory  provision 
of  the  pension  laws,  lays  stress  upon  the  fact 
that  during  the  transaction  there  was  noth- 
ing said  about  the  donee  having  the  check  as 
a  compensation  for  his  services  in  procuring 
the  pension. 

78.  Farmer  v.  Turner,  64  Iowa  690,  21 
N.  W.  140;  Schwab  v.  Ginkinger,  181  Pa.  St. 
8,  37  Atl.  125. 

79.  Moffatt  V.  Van  Doren,  4  Bosw.  (N.  Y.) 
609,  holding  further  that  proof  of  a  grant  of 
a  pension  certificate  to  plaintiff,  that  it  is  in 
possession  of  defendants,  and  that  upon  a  de- 
mand made  upon  defendants  to  surrender  it, 
they  refusing  so  to  do,  not  only  entitles  plain- 
tiff to  recover,  but  makes  it  a  case  which 
renders  it  impossible  in  the  nature  of  things 
for  defendants  to  prove  any  facts  operating 
as  a  bar  to  the  action  or  modifying  in  any 
respect  plaintiff's  right  to  the  whole  relief 
sought. 

80.  Criminal  law  generally  see  Criminal 
Law. 
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making  a  false  deposition  to  enable  another  to  procure  the  payment  of  a  false 
pension  claim,  tliere  must  be  a  false  claim,^^  a  false  deposition,  and  an  intent  to 
use  the  latter  in  obtaining,  or  aiding  to  obtain,  the  payment  or  approval  of  the 
former.^^  To  constitute  the  statutory  offense  of  procuring  the  presentation  of  a 
false  affidavit  on  an  application  for  a  pension,  it  must  appear  that  the  affidavit 
was  transmitted  with  relation  to  or  in  support  -of  a  claim  against  the  United  States 
for  a  pension  but  neither  intent  to  defraud  the  United  States,**  nor  a  felonious 
intent,*^  nor  the  falsity  of  a  claim  for  a  pension,*"'  is  an  essential  ingredient  of  the 
offense. 

2.  Exacting  Excessive  Fee.    Neither  fraud  nor  extortion    nor  intent  ^  is  an 

element  of  the  offense  of  demanding  or  receiving  a  fee  for  obtaining  a  pension 
in  excess  of  that  prescribed  by  the  statute  ;  but  the  fact  of  its  demand  or  receipt 
completes  the  offense.*^ 

3.  Wrongfully  Withholding  Pension  Money.  To  constitute  the  statutory 
offense  of  wrongfully  withholding  pension  money,  there  must  be  some  unrea- 
sonable delay,  some  refusal  to  pay  on  demand,  or  some  such  intent  to  keep  the 
money  wrongfully  as  would  constitute  an  unlawful  taking  within  the  meaning  of 
the  law.^° 

B.  Limitation  of  PPOSeeution.  The  statute  of  limitations  runs  from  the 
first  day  of  wrongful  withholding  from  a  person  of  pension  money  belonging 
to  him.^^ 

C.  Indictment  —  l.  For  Making  Fraudulent  Claim.  An  indictment  for 
presenting  a  fraudulent  claim  for  pension  money  should  aver  the  fraud  with 
sufficient  particularity  to  enable  defendant  to  prepare  his  defense  and  plead  the 
judgment  as  a  bar  to  a  subsequent  prosecution.^^ 

2.  For  Taking  False  Oath.  An  indictment  for  taking  a  false  oath  to  enable 
another  to  obtain  payment  of  a  false  pension  claim,  which  describes  the  offense 
in  the  very  words  of  the  statute,  is  not  vitiated  by  a  conclusion  which  incorrectly 


81.  To  sustain  a  just  and  true  claim  a 

false  affidavit  is  not  within  the  denunciation 
of  the  statute.  U.  S.  v.  Miskell,  15  Fed.  369. 
See  also  U.  S.  v.  Ehodes,  30  Fed.  431. 

82.  U.  S.  V.  Rhodes,  30  Fed.  431;  U.  S.  v. 
Miskell,  15  Fed.  369. 

Actual  pendency  of  claim. —  It  is  not  nec- 
essary that  the  claim  be  one  already  pre- 
sented and  pending  before  the  government  or 
some  officer  thereof.  U.  S.  v.  Rhodes,  30  Fed. 
431. 

83.  U.  S.  V.  Van  Leuven,  62  Fed.  69; 
U.  S.  V.  Kessel,  62  Fed.  59. 

84.  U.  S.  V.  Van  Lenven,  62  Fed.  69. 

85.  U.  S.  V.  Staats,  8  How.  (U.  S.)  41, 
12  L.  ed.  979. 

86.  U.  S.  V.  Adler,  49  Fed.  733. 

87.  U.  S.  f.  Moore,  18  Fed.  686. 

88.  Smart  v.  White,  73  Me.  332,  40  Am. 
Rep.  356;  U.  S.  v.  Koch,  21  Fed.  873. 

89.  U.  S.  V.  Moore,  18  Fed.  686. 

Request  to  return. —  The  fact  that  no  de- 
mand was  made  on  one  wlio  received  for  his 
services  more  than  the  prescribed  fee  to  re- 
turn the  oxecHH  doc^s  not  afl'ect  the  question 
of  his  jTuilt.  Frisbie  w  (J.  S.,  157  U.  S.  100, 
15  S.  (;t.  580,  39  \..  ed.  657. 

90.  U.  S.  r,.  Irvine,  98  U.  S.  450,  26  L.  od. 
103.  See  also  Frishie  r.  U.  S.,  157  U.  R.  160, 
15  S.  Ct.  586,  3!)  \..  ed.  657. 

Check  or  treasury  warrants. —  The  statute 
exIciidH  lo  hohliiif,',  iij^aiiist  tlic  will  of  tlie 
pfiiMioiicr,  tlic  clicck  or  tniiiHury  warrants 
comiiif^  inio  tlic  haiidH  of  th(!  agent,  its  in- 
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tention  being  to  protect  the  pensioner  against 
frauds,  until  the  unconditional  payment  of 
the  money  to  the  pensioner.  U.  S.  v.  Ryck- 
man,  12  Fed.  46. 

It  must  also  appear  that  the  person  from 
whom  it  is  alleged  the  pension  money  is 
wrongfully  withheld  is  a  pensioner  of  the 
United  States,  that  the  amount  wrongfully 
withheld  is  the  Avhole  or  part  of  a  pension 
or  claim  allowed  and  due  such  pensioner,  and 
that  the  accused  is  the  person  through  whose 
instrumentality  the  claim  was  prosecuted. 
U.  S.  V.  Howard,  26  Fed.  Cas.  No.  15,400,  7 
Biss.  56. 

There  must  be  an  actual  withholding  of 

the  money  before  it  reaches  the  hands  of  the 
pensioner.  Ballew  f.  U.  S.,  160  U.  S.  187, 
16  S.  Ct.  263,  4  L.  ed.  388,  holding  further 
that  it  is  not  enough  that  the  pension  money 
is  fraudulently  obtainsd  from  the  pensioner 
after  it  passes  under  his  dominion  and  ab- 
solute control. 

91.  U.  S.  V.  Irvine,  98  U.  S.  450,  25  L.  ed. 
193;  U.  S.  V.  Bennett,  24  Fed.  Cas.  No. 
14,570,  12  Blatehf.  345. 

The  runninK  of  the  statute  cannot  be 
avoided  by  charging  in  the  indictment  that 
the  accused  withheld  the  money  iqion  a  later 
day  and  then  ])roviiig  that  on  that  day  he 
was  still  retaining  the  money.  U.  S.  ■(?.  Ir- 
vine, 08  U.  S.  ino,  25  Ta  od.  "lo;?. 

92.  Indictment  generally  see  Indictments 
AND  I  NH'onMATKiNH,  22  ( iyc.  157. 

93.  IJ.  S.      (Joggiji,  1  Fed.  40. 
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denominates  tlie  offense.^''  And  it  need  not  allege  that  the  false  deposition  was 
ever  used,  or  attempted  to  be  used,  or  set  out  in  full  the  commission  or  authority 
of  the  notary  to  administer  to  the  deponent,  or  aver  that  the  claim  had  been 
presented  and  was  pending  before  the  government  at  the  time  the  deposition  was 
made.^^ 

3.  For  Procuring  Presentation  of  False  Affidavit.  The  offense  of  procuring 
the  presentation  of  false  and  fraudulent  affidavits  on  an  application  for  a  pension 
may  be  couched  in  the  language  of  the  statute,  if  every  ingredient  of  which  the 
crime  is  composed  be  clearly  and  accurately  set  forth.^®  It  must  state  the  manner 
of  presentation  of  the  affidavit,  or  the  name  of  the  party  procured  to  present  it, 
or  that  his  name  is  unknown."  It  must  aver  that  the  affidavit  was  transmitted 
with  relation  to,  or  in  support  of,  a  claim  against  the  United  States,  or  facts  from 
which  the  court  can  find  that  the  United  States  could  be  prejudiced  in  some  way 
thereby .^^  But  the  indictment  need  not  charge  that  the  affidavit  was  made  for 
the  purpose  of  defrauding  the  United  States,®^  that  the  act  was  done  feloniously 
or  with  a  felonious  intent,^  or  that  the  pension  claim  was  false.^ 

4.  For  Exacting  and  Receiving  Excessive  Fee.  An  indictment  for  the  statutory 
offense  of  receiving  an  excessive  fee  for  obtaining  a  pension  may,  in  charging  the 
offense,  use  merely  the  language  of  the  statute  creating  it,^  if  the  words  them- 
selves duly  set  forth  all  the  elements  necessary  to  constitute  the  offense  and  apprise 
the  accused  with  reasonable  certainty  of  the  charge  against  him,*  It  is  not 
necessary  to  allege  malice  or  intent,^  nor  how  the  accused  was  instrumental,  or 
what  he  did,  in  procuring  the  pension ;  ^  nor  that  the  applicant  for  the  pension 
had  been  in  the  military  or  naval  service  of  the  United  States ;  ^  nor  that  the 
amount  received  as  a  fee  was  in  excess  of  the  sum  legally  chargeable.^  The 
indictment  need  not  negative  the  existence  of  a  contract  in  regard  to  the  fee,  since 
under  the  statute  it  is  unlawful  to  receive,  even  by  contract,  a  fee  in  excess  of 
that  prescribed.^ 

5.  For  Withholding  Pension  Moneys.  An  indictment  for  withholding  pension 
moneys  which  alleges  that  certain  persons  are  pensioners,  but  does  not  allege  a 
withholding  of  the  pension  from  such  persons,  is  fatally  defective.^" 

D.  Evidence.  The  rules  of  evidence  governing  criminal  prosecutions 
generally  apply  to  prosecutions  for  violation  of  the  pension  laws.^^ 


94.  U.  S.  V.  Elliott,  25  Fed.  Cas.  No. 
15,044,  3  Mason  156,  holding  further  that  an 
indictment  describing  the  offense  fully  and 
exactly  in  the  words  of  the  statute  is  not 
vitiated  where  it  concludes,  "And  so  the 
jurors  say  .  .  .  that  the  party  did  commit 
wilful  and  corrupt  perjury,"  although  the  of- 
fense is  technically  perjury. 

95.  U.  S.  V.  Rhodes,  30  Fed.  431. 

96.  Miller  v.  U.  S.,  136  Fed.  581,  69  C.  C. 
A.  355. 

97.  Miller  v.  U.  S.,  136  Fed.  581,  69  C.  C. 
A.  355. 

98.  U.  S.  V.  Van  Leuven,  62  Fed.  69; 
U.  S.  -v.  Kessel,  62  Fed.  59'. 

99.  U.  S.  V.  Van  Leuven,  62  Fed.  69. 

1.  U.  S.  V.  Staats,  8  How.  (U.  S.)  41, 
12  L.  ed.  979. 

2.  U.  S.  V.  Adler,  49  Fed.  733. 

3.  U.  S.  V.  Reynolds,  48  Fed.  215;  U.  S. 
V.  Wilson,  29  Fed.  286. 

4.  U.  S.  V.  Wilson,  29  Fed.  286. 

5.  U.  S.  Koch,  21  Fed.  873,  holding 
further  that  it  is  suflBcient  merely  to  allege 
that  accused  did  the  act  prohibited,  since  the 
transaction  pf  charging  more  than  the  pre- 
scribed fee  is  not  inherently  vicious,  but  a 

[87] 


statutory  offense  of  which  knowledge  or  in- 
tent is  not  a  necessary  element. 

6.  U.  S.  V.  Reynolds,  48- Fed.  215;  U.  S. 
V.  Koch,  21  Fed.  873,  holding  further  that 
the  gravamen  of  the  offense  is  not  that  the 
accused  was  instrumental  in  procuring  the 
pension,  but  that,  having  been  thus  instru- 
mental, he  charged  and  received  a  fee  in  ex- 
cess of  that  which  the  statute  warrants,  and 
hence,  in  an  indictment  therefor,  it  is  only 
necessary  to  state  that  the  accused  was  the 
person  instrumental  in  procuring  the  pension. 

7.  U.  S.  V.  Van  Leuven,  62  Fed.  69. 

8.  U.  S.  V.  Van  Leuven,  62  Fed.  69. 

9.  U.  S.  V.  Van  Leuven,  62  Fed.  69. 

10.  U.  S.  V.  Chaffee,  25  Fed.  Cas.  No. 
14,771,  4  Ben.  330. 

11.  See  Ceiminal  Law,  12  Cyc.  379;  Evi- 
dence, 16  Cyc.  821. 

Admissibility. —  In  a  prosecution  against 
defendants  for  an  attempt  to  defraud  the 
government  by  procuring  pensions  on  false 
and  fraudulent  affidavits,  the  application  for 
the  pension  is  admissible  in  evidence  to  show 
the  use  to  which  the  false  affidavits  were 
to  be  applied  and  to  prove  the  intent.  U.  S. 
V.  Wentworth,  11  Fed.  52.    Where  the  in- 
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X.  STATUTORY  PROVISIONS. 

A.  Construction.  The  pension  laws  sliould  be  construed  liberally  and 
favorably  toward  applicants.^^ 

B.  Validity.  The  constitutionality  and  validity  of  such  laws  have  Vjeen 
passed  upon  and  upheld  in  several  cases.^^ 

C.  Repeal — l.  In  General.  The  fact  that  one  has  been  placed  upon  a 
pension  roll  under  a  valid  law  furnishes  no  reason  why  that  law  should  not  be 
repealed  and  the  pension  cease." 

2.  Effect  of  —  a.  On  Pending  Application.  An  absolute  repeal  of  a  pension 
law  leaves  unfinished  applications  without  any  tribunal  to  pass  upon  them.^^ 

b.  On  Pending  Proseeution.  The  well-settled  principle  that  after  the  repeal 
of  a  statute  there  can  be  no  prosecution  of  a  pending  proceeding,  unless  there  be 
a  saving  clause  in  the  repealing  act/^  or  there  be  in  force  a  general  statutory  con- 
struction act  which  provides  that  the  repeal  of  a  statute  shall  not  affect  any 
penalty,  forfeiture,  or  liability  incurred  under  sucli  statute,"  applies  to  a  pending^ 
prosecution  for  taking  an  illegal  fee  in  a  pension  case. 


dictment  charges  the  receipt  of  a  sum  in 
excess  of  that  legitimately  chargeable,  evi- 
dence is  admissible  to  prove  that  the  accused 
sold  the  pensioner  property  for  a  sum  largely 
in  excess  of  its  value,  if  supplemented  by 
proof  that  the  sale  was  a  mere  trick  to  ob- 
tain an  unlawful  fee.  U.  S.  v.  Koch,  21  Fed. 
873.  On  the  trial  of  an  indictment  under 
U.  S.  Eev.  St.  (1878)  §  5485  [U.  S.  Comp. 
St.  (1901)  p.  3702],  for  withholding  pen- 
sion money,  parol  evidence  that  the  person 
from  whom  the  money  is  withheld  is  a  pen- 
sioner is  not  admissible,  nor  are  the  entries 
in  the  local  pension  agent's  books  to  that 
effect  copied  from  the  certificate  of  the  pen- 
sioner. U.  S.  V.  Scott,  25  Fed.  470'.  It  is 
not  competent  to  prove  by  parol  that  the 
checks  received  by  the  government's  witness 
are  for  pensions  due  to  her,  but  the  checks 
themselves,  or  legally  exemplified  copies 
thereof,  should  be  produced.  U.  S.  v.  Scott, 
supra. 

Courts  will  takg  judicial  notice  of  pension 
laws.  U.  S.  V.  Van  Leuven,  62  Fed.  6'2.  See 
also  Evidence,  16  Cyc.  889. 

Weight  and  sufficiency. —  The  only  testi- 
mony as  to  the  retention  of  pension  money 
by  a  pension  agent  being  that  of  the  person 
entitled  thereto  that  defendant  did  not  pay 
it  to  her,  and  that  of  defendant  that  he  did, 
the  verdict  of  the  jury  against  defendant 
cannot  bo  disturbed.  U.  S.  v.  Reynolds,  48 
Fed.  215. 

12.  4  Op.  Atty.-Gen.  496.  See  also  Walton 
V.  Cotton,  19  IIow.  (U.  S.)  355,  15  L.  ed. 
G58. 

13.  U.  S.  V.  Hall,  98  U.  S.  343,  25  L.  ed. 
180;  U.  S.  V.  Van  Ixnivcn,  62  Fed.  52;  U.  S. 
V.  Fairchilds,  25  Fed.  Can.  No.  15,007,  1  Abb. 
74;  U.  S.  Marks,  26  Fed.  Cas.  No.  15,721, 
2  A  lib.  531. 

Embezzling  ward's  pension  money. — An 
act  of  t'oiigrcHH  making  it  an  oH'ouac  for  a 
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guardian  to  embezzle  or  convert  to  his  own 
use  the  pension  of  his  ward  is  not  unconsti- 
tutional, on  the  ground  that,  inasmuch  as- 
the  state  law  authorizes  the  guardian  to  re- 
ceive the  pension  money,  the  accused  could 
not  be  subjected  to  an  indictment  under  an. 
act  of  congress  for  embezzling  it  after  he  law- 
fully received  it;  or  on  the  ground  that  a 
guardian  is  a  state  officer  and  as  such  is  not 
subject  to  the  laws  of  congress  in  the  per- 
formance of  his  duty;  or  on  the  ground  that 
the  act  is  municipal  in  its  character,  operat- 
ing directly  on  the  conduct  of  individuals, 
and  that  it  assumes  to  take  the  place  of  or- 
dinary state  legislation;  or  on  the  ground 
that  matters  of  police  regulation  are  not  sur- 
rendered to  congress,  but  are  exclusively 
within  the  state  legislation ;  or  on  the  ground 
that  it  assumes  the  power  of  making  police 
regulations  which  belongs  to  the  state.  U.  S. 
V.  Hall,  98  U.  S.  343,  25  L.  ed.  180. 

Retaining  excessive  fee. —  An  enactment 
making  it  an  offense  for  an  agent  to  retain 
a  greater  fee  than  that  prescribed  for  pro- 
curing a  pension  is  constitutional,  the  power 
to  secure  to  the  pensioner  tlie  residue  of 
the  pension  granted  being  an  incident  of  the 
power  of  congress  to  grant  pensions.  U.  S. 
V.  Fairchilds,  25  Fed.  Cas.  No.  15,067,  1  Abb. 
74;  U.  S.  V.  Marks,  26  Fed.  Cas.  No.  15,721, 
2  Abb.  531.  And  such  enactment  does  not 
trench  on  the  right  of  a  state  to  regulate 
contracts  between  its  citizens.  U.  S.  -r.  Van 
Leuven,  62  Fed.  52;  U.  S.  'V.  Marks,  supra. 

14.  Eddy  V.  Morgan,  216  111.  437,  75  N.  E. 
174;  Frisbie  t:  U.  S.,  157  U.  S.  160,  15  S.  Ct. 
586,  39  L.  ed.  657 ;  Walton  v.  €otton,  19  How. 
(U.  S.)  355,  15  L.  cd.  658. 

15.  Chalk  V.  Darden,  47  Tex.  438. 

16.  U.  S.  V.  Hague,  22  Fed.  706. 

17.  U.  S.  V.  Rciaingor,  128  U.  S.  398,  9 
S.  Ct.  99,  32  L.  ed.  480;  U.  S.  i\  Mathews, 
23  Fed.  74;  U.  S.  v.  Van  Vliet,  23  Fed.  35. 
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By  Ernest  G.  Chilton 
I.  DEFINITION,  1379 
II.  NATURE,  1379 

III.  WHAT  MAY  BE  TERMINI,  1880 

IV.  ESTABLISHMENT,  1880 

A.  Poiver  to  Establish,  1380 

1.  Selectmen.,  1380 

2.  County  Court,  1880 

B.  Proceedings  Therefor^  1880 

1.  Notice,  1380 

2.  Petition,  1380 

3.  Order,  1380 

4  Opening  of  Road,  1380 
5.  Review,  1380 

V.  DAMAGES  TO  LANDOWNERS,  1880 

VI.  MAINTENANCE  AND  REPAIR,  1881 

VII.  GATES  AND  BARS,  1381 

A.  In  General,  1881 

B.  Penalty  For  Removing,  1381 

1 .  Right  of  Recovery,  1381 

2.  Form  of  Action,  1381 

VIII.  USE  OF  ROAD,  1381 

A.  In  General,  1381 

B.  By  Public,  1381 


CROSS-REFERKNCBS 

For  Matters  Relating  to  : 

Highway,  see  Streets  and  Highways. 
Private : 

Road,  see  Private  Roads. 

Way,  see  Easements. 
Right  of  Way,  see  Easements  ;  Eminent  Domain. 
Streets,  see  Municipal  Corporations  ;  Streets  and  Highways. 
Toll-Road,  see  Toll- Roads. 
Turnpike,  see  Toll-Roads. 

I.  DEFINITION. 

A  pent  road  may  be  defined  as  a  road  closed  at  its  terminal  points,  which  is 
laid  out  by  public  authority.^ 

II.  NATURE. 

All  pent  roads  are  public  highways,^  although  not  open  highways.^ 


1.  See  French  v.  Holt,  53  Vt.  364;  Wol- 
cott  V.  WTiitcomb,  40  Vt.  40.  See  also  Blakes- 
lee  V.  Tyler,  55  Conn.  387,  11  Atl.  291. 

A  pent  road  is  one  that  may  be  inclosed 
by  gates  or  bars,  and  is  not  an  open  high- 
way. Bridgman  v.  Hardwickj  67  Vt.  132, 
134,  31  Atl.  33. 


Compared  with  "  lane "  in  Bridgman  v. 
Hardwick,  67  Vt.  132,  31  Atl.  33.  See  also 
24  Cyc.  1477. 

2.  French  v.  Barre,  58  Vt.  567,  5  Atl.  568; 
Wolcott  V.  Whitcomb,  40  Vt.  40;  Whiting- 
ham  V.  Bowen,  22  Vt.  317. 

3.  Wolcott  V.  Whitcomb,  40  Vt.  40. 
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III.  WHAT  MAY  Be  Termini. 

A  pent  road  laid  out  by  selectmen  may  terminate  at  the  farm  line  of  a  person 
for  whose  special  convenience  it  is  laid  out,  instead  of  being  extended  to  his 
buildings.* 

IV.  ESTABLISHMENT. 

A.  Power  to  Establish  —  I.  Selectmen.  The  power  is  conferred  by  statute 
on  the  selectmen  of  towns  to  establish  pent  roads.^ 

2.  County  Court.  The  county  court  can,  on  appeal  from  the  selectmen,  estab- 
lish a  pent  road.® 

B.  Proceeding's  Therefor —  l.  Notice.  It  is  not  necessary  to  give  notice  of 
an  intended  application  for  the  establishment  of  a  pent  road  to  a  mortgagee  of 
the  land  over  which  the  road,  when  established,  will  pass.''  A  landowner  who 
appears  before  the  selectmen  and  objects  to  any  action  by  them,  but  makes  no 
objection  to  the  suificiency  of  the  notice,  waives  that  objection.^ 

2.  Petition.  The  selectmen  may  act  without  petition,  or  upon  an  improper 
one,  and  have  their  action  good.^  On  a  petition  to  the  county  court  for  a  high- 
way, the  court  has  power  to  lay  out  a  pent  road.^° 

3.  Order.  It  is  not  essential  that  permission  to  inclose  the  land  shall  be 
included  in  the  order  establishing  the  road,"  nor  does  the  omission  to  give  such 
permission  in  the  order  change  the  character  of  the  road  from  that  of  a  pent  road 
to  that  of  a  public  highway.^^ 

4.  Opening  of  Road.  The  opening  of  a  pent  road,  under  the  statute,  is  not  a 
mere  taking  down  of  obstructions  to  travel,  but  the  road  is  deemed  to  be 
opened  when  the  certificate  of  the  opening  of  the  road,  signed  by  the  selectmen, 
has  been  filed  in  the  town-clerk's  office.^^ 

5.  Review.  The  judgment  of  the  county  court  establishing  a  pent  road  will 
be  sustained  on  appeal  unless  substantial  injustice  has  been  done,  or  unless  the 
county  court  upon  the  facts  stated  could  not  in  law  have  rendered  the  judgment 
it  did.^" 

V.  DAMAGES  TO  LANDOWNERS. 

"When  a  pent  road  has  been  opened  in  the  manner  prescribed  by  statute,  the 
damages  occasioned  thereby  may  be  recovered  by  the  owner  of  the  land  over 

4.  Brock  V.  Barnet,  57  Vt.  172.  of  selectmen  in  establishing  the  road.  Brock 

5.  Warren  v.  Bunnell,  11  Vt.  600.  v.  Barnet,  57  Vt.  172. 

Road  for  winter  use.- — Selectmen  can  lay  10.  Whitingham  v.  Bowen,  22  Vt.  317. 

out  a  pent  road  for  winter  use  over  the  land  11.  French  v.  Barre,  58  Vt.  567,  5  Atl.  568. 

of  one  person  through  a  wood  lot  owned  by  12.  French  v.  Barre,  58  Vt.  567,  5  Atl.  568. 

another,  although  it  is  laid  for  the  special  13.  Warren  v.  Bunnell,  11  Vt.  600. 

convenience  of  such  owner.    Brock  v.  Barnet,  14.  French  v.  Barre,  58  Vt.  5C7,  5  Atl.  568. 

57  Vt.  172.  Where  it  does  not  affirmatively  appear 

6.  French  v.  Holt,  53  Vt.  364,  holding  from  the  record  what  kind  of  highway  was 
further  that,  in  establishing  a  pent  road,  the  established  by  the  county  court,  the  appel- 
county  court  does  not  exercise  its  common-  late  court  will  not  presume  that  it  was  an 
law  jurisdiction,  but  the  jurisdiction  con-  open  highway  which  could  not  be  legally  es- 
ferred  by  statute,  which  is  substantially  that  tablishcd  of 'less  width  than  three  rods,  but 
of  an  appellate  tribunal,  from  the  decision  will  presume  that  the  county  court  estab- 
of  tlio  selectiiK'n  of  the  town.  lished  l)y  its  order  a  pent  road  which  might 

7.  Brock  V.  Barnet,  57  Vt.  172.  be  legally  established  of  the  width  of  two 

8.  Brock  J).  Burnet,  57  Vt.  172.  rods.    French  v.  Barre,  58  Vt.  567,  5  Atl. 

9.  Brock  V.   Barnet,  57  Vt.   172,  holding  568. 

furtlicr  that  the  statute  providing  that  three  Failure  to  give  permission  to  erect  gates 

or  more  frcclioldcrs  inny  petition  for  the  road  and  bars. —  Where  the  report  of  the  coniniis- 

waH    designed    to    nfTord    a   mode    of   com-  Bioiiors  docs  not  show  that  the  necessity  or 

pellirig  action   by   the   Hcleciiiirii,   but   that  convcnicnco  of  any  landowner  requires  that 

their  action  is  the  vital  thing,  however  in-  the  road  shiill  be  inclosed  by  gates  and  bars 

(luced.  for  a  jxirtion  of  the  year,  it  is  not  error  for 

That  one  of  the  petitioners  was  not  a  free-  the  eoiinly  court  to  oslalilisli  a  road  without 

holder  (Iocs  not  therefore  allect  the  action  making  any  provision  in  its  order  for  the 
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wliich  the  road  passes. And  it  seems  that  the  landowner  can  claim  damages  of 
the  town,  since  pent  roads  are  regarded  as  highways.^^ 

VI.  MAINTENANCE  AND  REPAIR. 

Towns  are  bound  to  keep  pent  roads  in  repair,  that  is,  in  i-easonable  repair, 
taking  into  consideration  their  character  and  importance,  and  are  liable  for  injuries 
arising  from  their  not  being  in  such  a  state  of  repair". 

VII.  GATES  AND  BARS. 

A.  In  General.  The  power  to  establish  a  pent  road  implies  the  power  to  fix 
the  place  where  gates  and  bars  may  be  erected. If  the  tribunal  establishing  the 
road  fails  to  fix  the  points  where  inclosures  may  be  made,  the  landowner  has  the 
right  to  erect  gates  and  bars  for  the  protection  of  his  crops,  if  they  do  not  inter- 
fere with  the  reasonable  use  of  such  road  as  a  pent  road,^^  or  with  any  contract 
he  may  be  under  with  any  other  person  to  keep  his  land  open  and  uninclosed.^ 

B.  Penalty Fop  Removing" — i.  Right  of  Recovery.  The  right  to  recover 
the  penalty  given  by  statute  against  removing  gates  or  bars  across  pent  roads  is 
not  affected  by  the  fact  that  no  copy  of  the  record  of  the  county  court  establish- 
ing the  road  was  recorded  in  the  county  clerk's  office,^^  nor  is  the  right  lost  by 
neglecting  for  a  period  of  fifteen  years  to  maintain  a  gate.^ 

2.  Form  of  Action.  The  penalty  given  by  the  statute  against  removing  gates 
or  bars  across  a  pent  road  may  be  recovered  in  an  action  of  debt.^ 

VIII,  USE  OF  ROAD. 

A.  In  General.  No  person  has  a  right  to  use  a  pent  road  until  it  has  been 
legally  opened.^ 

B.  By  Public.  The  public  has  a  right  of  access  to  a  legally  opened  pent 
road    to  a  reasonable  extent.^' 


erection  of  gates  and  bars.  French  v.  Barre, 
58  Vt.  567,  5  Atl.  568. 

15.  Warren  v.  Bunnell,  11  Vt.  600. 

16.  Whitingham  v.  Bowen,  22  Vt.  317. 

17.  Loveland  v.  Berlin,  27  Vt.  713. 

18.  French  v.  Holt,  53  Vt.  364. 

This  implied  power  should  be  exercised  only 
■when  a  necessity  actually  exists  for  allowing 
the  owner  to  inclose  the  road  with  gates  and 
bars.  French  v.  Barre,  58  Vt.  567,  5  Atl.  568. 

19.  French  v.  Barre,  58  Vt.  567,  5  Atl. 
568;  French  v.  Holt,  53  Vt.  364;  Wolcott  v. 
Whitcomb,  40  Vt.  40. 


20.  French  v.  Barre,  58  Vt.  567,  5  Atl. 
568. 

21.  Penalty  generally  see  Penalties,  ante, 
p.  1331  et  seq. 

22.  French  v.  Holt,  53  Vt.  364. 

23.  French  v.  Holt,  53  Vt.  364. 

24.  French  v.  Holt,  53  Vt.  364. 

25.  Warren  v.  Bunnell,  11  Vt.  600. 

26.  Wolcott  V.  Whitcomb,  40  Vt.  40 ;  Love- 
land  V.  Berlin,  27  Vt.  713;  Whitingham  v. 
Bowen,  22  Vt.  317;  Warren  v,  Bunnell,  11 
Vt.  600. 

27.  Wolcott  V.  Whitcomb,  40  Vt.  40. 
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By  Louis  Lougee  Hammon* 
I.  HISTORY  AND  ESSENTIALS,  1383 

II.  CONSTITUTIONAL  AND  LEGISLATIVE  PROHIBITIONS,  1383 

A.  In  General,  1383 

B.  Construction  of  Statutes,  1385 

CROSS-RKFERBNCGS 

For  Matters  Relating  to  : 

Chattel  Slavery,  see  Slavery,  and  Cross-References  Thereunder. 
Compulsory  Military  and  Naval  Service,  see  Akmy  and  JSFavy. 
Compulsory  Service  of  Apprentices,  see  Apprentices. 
Compulsory  Service  of  Seamen,  see  Constitutional  Law  ;  Seamen. 
Convict  Labor,  see  Convicts. 

Imprisonment  For  Debt  Generally,  see  Constitutional  Law. 
Involuntary  Servitude  Generally,  see  Constitutional  Law. 
Master  and  Servant  Generally,  see  Master  and  Servant. 
Specific  Performance  of  Contracts  For  Personal  Service,  see  Specific 
Performance. 

I.  HISTORY  AND  ESSENTIALS. 

Peonage  is  a  form  of  servitude  by  which  a  peon  or  servant  who  is  indebted  to 
his  employer  is  compelled  to  remain  in  the  latter's  service  until  the  debt  is  dis- 
charged.^ The  system  was  prevalent  in  the  Spanish  American  colonies,  including 
Mexico,  from  which  we  derived  it  when  we  acquired  the  territory  of  New  Mexico 


1.  Jaremillo  v.  Eomero,  1  N.  M.  190,  195; 
Clyatt  V.  U.  S.,  197  U.  S.  207,  215,  25  S.  Ct. 
429,  49  L.  ed.  726;  U.  S.  v.  Cole,  153  Fed. 
801,  80<5;  In  re  Peonage  Charge,  138  Fed. 
686,  687.    And  see  infra,  II,  B. 

Other  definitions  are:  "  A  form  of  servi- 
tude existing  in  Spanish  America.  It  pre- 
vailed especially  in  Mexico."   Century  Diet. 

"  The  state  or  condition  of  a  peon."  An- 
derson L.  Diet.  And  see  Standard  Diet.; 
Webster  Int.  Diet. 

"  The  status  of  natives  of  Mexico  whom 
their  employers  hold  and  compel  to  work  on 
their  lands  in  payment  of  debts  incurred  by 
such  laborers."  Universal  French  Diet. 
[quoted  in  4  Columbia  L.  Rev.  279  (article 
by  William  Wirt  Howe)]. 

"  The  exercise  of  dominion  over  their  per- 
sons and  liberties  by  the  master,  or  employer, 
or  creditor,  to  compel  the  discharge  of  the 
obligation,  by  service  or  labor,  against  the 
will  of  the  person  performing  the  service." 
Peonage  Cases,  123  Fed.  '671,  079. 

Peonism  is :  "  The  state  or  condition  of  a 
peon ;  peonage."  Century  Diet.  And  see  Wel)- 
ster  Int.  Diet. 

Definitions  of  "peon"  are:  "A  servant; 
espeeialiy,  in  some  of  the  Spanish  American 
countries,  a  debtor  held  '\iy  liis  creditor  in 
a  fortii  of  (|ualirK!(l  Hcrvitnde,  to  work  out 
a   d<'l)t."    WehsLer    Int..    Diet.    \f(Mnu^cd  in 


Black  L.  Diet,  (quoted  in  U.  S.  f.  McCIellan, 
127  Fed.  971,  976)].  And  see  4  Columbia  L. 
Eev.  279   (article  by  William  Wirt  Howe). 

"  In  Mexico,  a  debtor  held  in  servitude 
until  he  has  worked  out  his  debt."  Anderson 
L.  Diet.  "Peonage." 

"A  common  laborer;  a  servant;  specifi- 
cally, in  Spanish  America,  one  who  is  bound 
to  serve  his  creditor  until  the  debt  is  paid." 
Standard  Diet. 

"  A  species  of  serf,  compelled  to  work  for 
his  creditor  until  his  debts  are  paid."  Cen- 
tury Diet,  [quoted  in  In  re  Lewis,  114  Fed. 
963,  967]. 

In  New  Mexico  peons,  strictly  speaking, 
were  a  class  of  servants  bound  to  personal 
service  for  the  payment  of  debts  due  their 
masters,  but  there  seems  to  have  been  no 
law  regulating  their  rights  and  duties  under 
that  specific  denomination,  and  the  term 
"  peon  "  was  there  used  as  synonymous  with 
"  servant."  Jaremillo     Romero,  1  N.  M.  190. 

The  basal  fact  on  which  peonage  rests  is 
a  debt  due  from  tlie  peon  to  his  master. 
Clyatt  f.  U.  S.,  197  U.  S.  207,  25  S.  Ct.  420, 
49'  L.  ed.  720;  U.  S.  r.  Cole,  153  Fed.  801; 
In  re  Peonage  Charge,  138  Fed.  686. 

Voluntary  service  in  payment  of  debt  dis- 
tinguished.—  "A  clear  distinction  exists  be- 
fwccii  peonage  and  tlio  vohinlarv  perforniaueo 
of  la/bor  or  rendering  oi  .services  in  payment 


•  Author  of  "  Dlsturbaiion  of  I'libllo  Ml^(^liMKH,"  I  I  ('vi^.  KH)  ;  "  Mul,ual  nenoflt  Insuronoe,"  89  Oyc.  1 ;  "General 
PrlnelploH  of  IIik  I,uw  of  Coiitrucl ;  "  "  Kvliioiico  ;  "  ete.  ;  luiil  Joint  author  of  "  Estoppel,"  10  Oyo.  671 ;  "  Faotore 
and  HiokorH,"  JU  Oyc.  109. 
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as  the  result  of  the  Mexican  war.^  The  condition  of  peonage  arose  from  contract. 
The  peon,  male  or  female,  agreed  with  the  master  upon  the  nature  of  the  service, 
the  length  of  its  duration,  and  the  compensation  to  be  paid.  The  peon  then 
became  bonnd  to  the  master,  according  to  the  laws  of  New  Mexico,  "  for  an 
indebtedness  founded  upon  an  advancement  in  consideration  of  service."  ^  In 
tlie  earlier  stages  of  the  institution  there,  the  person  agreeing  to  perform  service 
could  put  an  end  to  the  relation  by  paying  at  any  time  whatever  he  owed  to  the 
employer.*  If  the  peon  wished  to  change  masters  or  service,  he  might  find  a 
new  employer  who  would  advance  enough  to  pay  the  peon's  debts  to  his  then 
master,  and  the  peon  would  then  become  bound  in  the  new  employer's  service. 
So  also  the  master  could  sell  the  service  of  the  peon,  for  the  term,  to  any  one 
who  would  pay  his  debts  and  assume  the  duties  and  obligations  of  the  master. 
Under  later  laws  the  party  could  not  abandon  the  contract,  except  by  mutual 
consent  or  "  by  some  sufficient  motive  given  by  one  party  to  another,  such  as 
having  grievously  injured  him,  or  where  the  master  kept  the  accounts  in  an 
ambiguous  manner,  so  that  the  servant  could  not  understand  them."  In  these 
cases  the  contract  could  be  rescinded  by  paying  the  amount  due  by  one  party  to 
the  other.  If  no  such  motive  should  be  proven,  the  contract  must  be  complied 
with,  and  the  judge  or  court  would  order  it  carried  into  effect  by  imposing  upon 
the  party  failing  to  comply  with  the  contract,  and  who  should  persevere  in  doing 
so,  that  he  should  indemnify  the  other  party  for  the  injury  resulting  therefrom  ; 
and  all  resistance  was  punished  by  a  tine  or  imprisonment,  as  the  gravity  of  the 
circumstances  and  resistance  might  require.  If  the  servant  refused  to  comply,  and 
owed  any  money  to  the  master,  and  he  refused  and  could  not  pay  it,  the  court 
would  compel  him  to  pay  the  principal  and  interest  to  the  other,  and  might  order 
the  sheriff  to  contract  the  services  of  the  peon  to  the  highest  bidder.^  While  peon- 
age may  be  regarded  as  a  form  of  slavery,^  it  was  not  chattel  slavery  as  that 
institution  formerly  existed  in  this  country.  The  peon  was  not  a  slave  ;  he  was  a 
freeman  with  political  as  well  as  civil  rights.  He  entered  into  the  relation  from 
choice,  for  a  definite  period,  as  the  result  of  mutual  contract.  The  relation  was 
not  confined  to  any  race.''  And  the  child  of  a  peon  did  not  become  a  peon,  nor 
could  the  father  contract  away  the  services  of  his  minor  child  except  in  rare  cases.^ 

II.  CONSTITUTIONAL  AND  LEGISLATIVE  PROHIBITIONS. 

A.  In  General.  The  powers  of  justices  of  the  peace,  who  succeeded  to  most 
of  the  jurisdiction  of  the  alcaldes  in  the  administration  of  the  law  in  New  Mexico, 
were  not  clearly  defined,  and  left  very  much  to  their  discretion  as  to  the  return 
of  peons  to  service  and  the  mode  and  quantum  of  judicial  power  which  could  be 
exercised  to  compel  the  service.  There  was  often  unscrupulous  disregard  as  to 
the  legal  rights  of  the  unfortunate,  the  peon,  and  the  feeble,  when  contesting 
with  the  wealthy  and  influential."  The  improvidence  and  the  needs  of  laborers 
and  servants,  the  greed  of  employers,  and  the  exercise,  often  corrupt,  of  almost 
irresponsible  power  of  local  magistrates,  resulted  in  citizens  becoming  bound,  in 
constantly  increasing  numbers  and  length  of  service,  to  compulsory  service  or 
labor  to  coerce  payment  of  debt  or  compel  the  performance  of  real  or  pretended 


of  a  debt.  In  the  latter  case  the  debtor, 
though  contracting  to  pay  his  indebtedness 
hy  labor  or  service,  and  subject  like  any 
other  contractor  to  an  action  for  damages 
for  breach  of  that  contract,  can  elect  at  any 
time  to  break  it,  and  no  law  or  force  compels 
performance  or  a  continuance  of  the  service." 
Clyatt  'y.  U.  S.,  197  U.  S.  207,  215,  25  S.  Ct. 
429,  49  L.  ed.  726;  In  re  Peonage  Charge, 
138  Fed.  686,  688. 

2.  Jaremillo  v.  Eomero,  1  N.  M.  190;  Peon- 
age Cases,  136  Fed.  707;  Peonage  Cases,  123 


Fed.  671;  4  Columbia  L.  Rev.  279  (article 
by  William  Wirt  Howe). 

3.  Peonage  Cases,  123  Fed.  671,  673,  674. 

4.  Clyatt  V.  U.  S.,  197  U.  S.  207,  25  S.  Ct. 
429,  49  L.  ed.  726;  U.  S.  v.  Cole,  153  Fed. 
801 ;  Peonage  Cases,  123  Fed.  671. 

5.  Peonage  Cases,  123  Fed.  671,  674. 

6.  In  re  Peonage  Charge,  138  Fed.  686,  687. 

7.  Peonage  Cases,  123  Fed.  671. 

8.  Bustamento  v.  Analla,  1  N.  M.  255; 
Peonage  Cases,  123  Fed.  671.  And  see  Jare- 
millo V.  Romero,  1  N.  M.  190. 
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.  obligations  of  personal  service.  The  evils  of  the  system  not  only  degraded  those 
who  were  subjected  to  the  system,  but  exercised  a  baleful  influence  upon  all  otber 
classes,  which  in  innumerable  ways  fought  against  the  industrial  prosperity  and 
moral  advancement  of  the  people  among  whom  the  system  was  enforced.  It  was 
also  wholly  out  of  keeping  with  the  spirit  of  the  thirteenth  amendment  to  the 
federal  constitution,  which  forbids  in  voluntary  servitude  except  upon  due  conviction 
of  crime.^  The  courts  of  the  territory,  after  the  jDassage  of  the  thirteenth  amend- 
ment, holding  that  it  destroyed  the  right  formerly  existing  under  the  territorial  laws 
to  hold  to  service,  released  peons  from  compulsory  service  on  writs  of  habeas  cor- 
pus whenever  applied  to,  but  made  little  headway  against,  the  evil.  Peons  had 
become  so  degraded  that  in  many  instances  they  voluntarily  returned  to  tlie  com- 
pulsory service,  being  content  to  give  control  over  their  persons  and  fi-eedom  to 
masters  who  in  return  would  feed  and  clothe  them  and  their  families.  Masters  in 
many  instances  resented  the  new  order  of  things,  which  deprived  them  of  proper 
control  of  their  labor,  and  exercised  their  old  authority  in  spite  of  the  new  amend- 
ment, which  was  not  then  enforceable  by  criminal  penalty.  Officers  of  the  army, 
particularly  in  the  case  of  Indians,  used  the  forces  of  the  United  States  to  hold 
or  return  them  to  the  system  of  compulsory  labor  or  service  in  discharge  of  their 
contracts,  debts,  or  obligations.  Congress  therefore  determined  not  only  to 
destroy  the  system  as  it  existed  in  New  Mexico,  but  to  prevent  in  the  future  in 
that  territory  or  "  in  any  other  Territory  or  State  "  of  the  Union  the  reappearance 
or  reestablishment  of  the  evil  conditions  which  the  system  created.  Accordingly 
it  was  enacted  that  "  the  holding  of  any  person  to  service  or  labor  under  the  sys- 
tem known  as  peonage  is  abolished  and  forever  prohibited  in  the  Territory  of 
New  Mexico,  or  in  any  other  Territory  or  State  of  the  United  States;  and  all 
acts,  laws,  resolutions,  orders,  regulations,  or  usages  of  the  Territory  of  New 
Mexico,  or  in  any  other  Territory  or  State,  which  have  heretofore  established, 
maintained,  or  enforced,  or  by  virtue  of  which  any  attempt  shall  hereafter  be 
made  to  establish,  maintain,  or  enforce,  directly  or  indirectly,  the  voluntary  or 
involuntary  service  or  labor  of  any  persons  as  peons,  in  liquidation  of  any  debt 
or  obligation,  or  otherwise,  are  declared  null  and  void ; "  and  that  "  every  person 
who  holds,  arrests,  returns,  or  causes  to  be  held,  arrested  or  returned,  or  in  any 
manner  aids  in  the  arrest  or  return  of  any  person  to  a  condition  of  peonage,  shall 
be  punished  by  a  fine  of  not  less  than  one  thousand  nor  more  than  five  thousand 
dollars,  or  by  imprisonment  not  less  than  one  year  nor  more  than  five  years,  or 
by  both."  ^°    This  enactment  is  a  valid  exercise  of  the  power  granted  to  congress 


9.  U.  S.  Const.  Amendm.  XIII. 

Peonage  as  involuntary  servitude. —  While 

the  thirteenth  article  of  amendment  to  the 
federal  constitution  was  intended  primarily 
to  abolish  African  slavery,  it  equally  forbids 
^Mexican  peonage  or  the  Chinese  coolie  trade 
when  they  amount  to  slavery  or  involuntary 
servitude;  and  the  use  of  tlie  word  "servi- 
tude "  is  intended  to  prohibit  all  forms  of 
involuntary  slavery  of  wliatcver  class  or 
name.  Butchers  Benev.  Assoc.  Crescent 
City  Livestock  Landing,  etc.,  Co.  (Slaughter- 
House  Cases),  Ki  Wall.  (U.  8.)  30,  21  L.  ed. 
304  \f/uo1(:d  in  4  Cohnnbia  L.  Rev.  280 
(article  by  William  Wirt  ITowe),  and  fol- 
lowed in  Uoberlson  '(;.  Baldwin,  10.5  U.  S. 
27.5,  17  S.  Ct.  320,  41  L.  ed.  71.5;  Plossy  v. 
Ferguson,  103  V.  S.  .537,  10  8.  (!t.  ]13S',  41 
Jj.  cd.  2501.  "  Peonage  is  sometimes  classi- 
fied ns  voliinlary  or  involuntary,  but  this 
iinplies  siiiiply  a  dill'erciKv^  in  llin  mode  of 
origin,  but  hoik;  in  tli(!  eliiirat^tcr  of  the  servi- 
tu(l(!.  I'lic  one  exiHts  where;  the  d('i)tor  volun- 
tarily eoiiti'actH  to  enter  the  service  of  his 

[11.  A] 


creditor.  The  other  is  forced  upon  the  debtor 
by  some  provision  of  law.  But  peonage,  how- 
ever created,  is  compulsory  service,  involun- 
tary servitude."  Clyatt  v.  U.  S.,  197  U.  S. 
207,  215,  25  S.  Ct.  429,  49  L.  ed.  726.  In  re 
Peonage  Charge,  138  Fed.  686,  688.  So  a 
statute  authorizing  a  vagrant  not  accused  of 
crime  to  be  hired  for  a  specified  period  to 
the  highest  bidder  after  a  finding  of  the  fact 
of  vagrancy  by  a  jury  is  void  as  being  in. 
conllict  with  both  the  state  and  federal  con- 
stitutions prohibiting  "  slavery  or  involun- 
tary servitude,  except  in  punishment  of 
crime,  whereof  the  party  shall  have  been  duly 
convicted."  In  rc  Thompson,  117  Mo.  83,  89, 
22  S.  W.  803,  38  Am.  St.  Rep.  039,  20  L.  R. 
A.  402.  Peonage  as  including  voluntary  servi- 
tude sec  infra,  11,  B. 

10.  A(;t  of  congress  of  March  2,  18(57  (U.  S. 
Rev.  St.  (1878)  SS  1990,  1991.  5520,  6.527 
|U.  S.  Comi).  St.  (1901)  pp.  1200,  1207,  3715, 
37101). 

Forms  of  indictment  for  peonage  see  Clyatt 
V.  U.  S.,  197  U.  S.  207,  '209,  25  S.  Ot.  429,  4» 
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"by  the  thirteenth  amendment,  forbidding  slavery  or  involuntary  servitude  except 
as  punishment  for  crime,  and  declaring  that  congress  shall  have  power  to  enforce 
the  amendment  by  legislation."  A  federal  court  may  entertain  a  prosecution  for 
violation  of  the  statute  denouncing  peonage,  although  a  prosecution  of  the  same 
acts  under  the  name  of  kidnapping  and  false  imprisonment  might  be  held  in  the 
state  courts.^* 

B.  ConstPuetion  of  Statutes.  The  meaning  of  the  terms  in  the  peonage 
statute  must  be  sought  in  the  light  of  the  history  of  the  institution  in  New  Mexico, 
and  the  design  of  congress  interpreted  in  the  light  of  the  evil  condition  that  system 
developed,  wliich  the  statute  declared  should  not  thereafter  exist  in  any  state  or 
territory.''^  Nevertheless  the  statute  is  not  limited  to  the  territories  or  other  parts 
of  the  strictly  national  domain,  but  is  operative  in  the  states,  and  wherever  the 
sovereignty  of  the  United  States  extends ;  and  the  statute,  like  other  statutes 
imposing  penalties  for  the  invasion  of  the  rights  of  the  citizen  in  order  to  protect 
him  in  his  liberty  and  happiness,  is  not  to  be  construed  with  the  same  strictness 
or  on  the  same  footing  as  those  which  regulate  or  restrain  the  exercise  of  a  natural 
right  or  foi'bid  the  doing  of  things  not  intrinsically  wrong.^^  "  Peonage,"  within 
the  meaning  of  the  statute,  may  be  defined  as  "tiie  holding  of  any  person  to 
service  or  labor  for  the  purpose  of  paying  or  liquidating  an  indebtedness  due 
from  the  laborer  or  employe  to  the  employer,  when  such  employe  desires  to  leave 
or  quit  the  employment  before  the  debt  is  paid  off."  It  includes  cases  of  invol- 
untary servitude  to  work  out  a  debt."  However  created  peonage  is  denounced 
and  prohibited  by  the  statute.  It  forbids  slavery  and  involuntary  servitude,  how- 
ever attempted,  whether  created  by  contract,  by  criminal  individual  force,  or  by 
municipal  ordinance  or  state  law,  and  in  whatever  form,  or  however  named. It 
is  immaterial  whether  the  contract  whereby  the  laborer  is  to  work  out  an  indebt- 
edness due  from  him  to  the  employer  is  entered  into  voluntarily  or  not;^^  and  it 
is  immaterial  whether  such  a  contract  is  made  in  consideration  of  a  preexisting 
indebtedness  or  for  a  loan  made  at  the  time  the  contract  is  made.^"  So  it  is  imma- 
terial whether  or  not  the  condition  of  peonage  exists  by  virtue  of  a  local  law  or 
custom  creating  a  system  of  peonage,  or  whether  it  exists  in  violation,  or  without 
the  sanction,  of  law.^^  The  condition  of  peonage,  therefore,  to  which  it  is  for- 
bidden to  hold  or  return  any  person  by  the  express  words  of  the  statute  means 
the  situation  or  status  in  which  a  person  is  placed,  including  the  physical  and 
moral  results  of  returning  or  holding  such  person  to  perform  labor  or  service,  by 
force  either  of  law  or  custom,  or  by  force  of  lawless  acts  of  individuals  unsup- 
ported by  local  law,  "  in  liquidation  of  any  debt,  obligation,  or  otherwise."  The 


L.  ed.  726;  U.  S.  v.  McClellan,  127  Fed.  971; 
In  re  Lewis,  114  Fed.  963,  967,  968. 

11.  Clyatt  V.  U.  S.,  197  U.  S.  207,  25  S.  Ct. 
429,  49  L.  ed.  726;  U.  S.  v.  MeClellan,  127 
Jed.  971;  In  re  Lewis,  114  Fed.  963. 

12.  U.  S.  V.  McClellan,  127  Fed.  971. 

13.  Peonage  Cases,  123  Fed.  671,  674. 

14.  Clyatt  V.  U.  S.,  197  U.  S.  207,  25  S.  Ct. 
429,  49  L.  ed.  726  [impliedly  overruling  U.  S. 
V.  Eberhart,  127  Fed.  252] ;  In  re  Peonage 
Charge,  138  Fed.  686.  And  see  U.  S.  v.  Mc- 
Clellan, 127  Fed.  971;  Peonage  Cases,  123 
F'ed.  671. 

15.  Peonage  Cases,  123  Fed.  671. 

16.  Peonage  Cases,  136  Fed.  707,  708. 

17.  In  re  Lewis,  114  Fed.  963  \_cited  in 
4  Columbia  L.  Eev.  282  (article  by  William 
Wirt  Howe)]. 

Peonage  as  involuntary  servitude  see  sv/pra, 
note  9. 

18.  In  re  Peonage  Charge,  138  Fed.  686. 
See,  however,  U.  S.  v.  Eberhart,  127  Fed. 
252,  cited  supra,  note  14. 


19.  Peonage  Cases,  136  Fed.  707,  709, 
where  it  is  said  that  "  the  fact  even  that 
the  laborer  entered  into  the  contract  volun- 
tarily and  with  full  knowledge  of  the  con- 
ditions of  his  employment  is  no  excuse,  for 
the  law  says  that  no  person  shall  enter  into 
such  a  contract,  and,  if  he  does,  it  shall  'be 
null  and  void." 

20.  Peonage  Cases,  136  Fed.  707. 

21.  Peonage  Cases,  123  Fed.  671. 

22.  Peonage  Cases,  123  Fed.  671,  679. 
Illustrations. —  A  person  who  hires  another, 

and  induces  him  to  sign  a  contract  by  which 
he  agrees  during  the  term  to  be  imprisoned 
or  kept  under  guard,  and  under  cover  of  such 
agreement  afterward  holds  the  party  to  the 
performance  of  the  contract  by  threats, 
punishment,  or  undue  influence,  subduing  his 
free  will,  when  he  desires  to  abandon  the 
service,  is  guilty  of  holding  such  a  person  to 
"  a  condition  of  peonage."  So  a  person  who 
falsely  pretends  to  another  that  he  is  ac- 
cused of  crime,  and  offers  his  good  offices  to 
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phrase,  "  condition  of  peonage,"  means  the  actual  status,  physical  and  moral,  with 
the  inevitable  incidents  to  which  the  employee,  servant,  or  debtor  w^as  reduced 
under  that  system  v\^hen  held  to  involuntary  performance  or  liquidation  of  his 
obligation  —  the  effect  thereby  produced  upon  the  person,  liberties,  and  rights  of 


prevent  his  conviction  if  he  will  pay  a  sum 
of  money  thereby  to  satisfy  the  prosecutor, 
and  thus  induces  such  party  to  sign  a  con- 
tract obligating  himself  to  work  to  reimburse 
the  amount  paid  out  or  pretended  to  be  paid 
out  for  this  purpose  or  to  pay  any  other 
sum  on  this  account,  whereby  such  person 
agrees  to  serve  him  or  labor  for  him  and  to 
submit  to  restraint  and  deprivation  of  liberty 
while  he  is  performing  the  contract,  is  guilty 
of  causing  such  person  to  be  held,  or  of  hold- 
ing him,  in  a  condition  of  peonage,  whenever 
such  person,  believing  that  the  service  is 
necessary  to  avoid  conviction,  enters  upon  the 
performance  of  the  contract,  and  is  then  com- 
pelled to  remain  and  perform  it,  although  he 
desires  to  leave  it,  by  threats  or  punishment, 
subduing  his  freedom  of  will.  The  person  who 
makes  such  a  contract  with  the  person  held 
to  service  in  order  that  another  may  get 
the  benefit  of  his  enforced  labor,  and  the 
person  who  becomes  his  custodian,  knowing 
the  fact,  and  enforces  the  performance  of  the 
contract,  if  the  deceived  person  is  compelled 
to  labor  against  his  will,  are  guilty  under  the 
statute.  If  a  person  carries  another  before 
a  magistrate,  informing  him  that  he  is  ac- 
cused of  crime,  and  the  magistrate  induces 
the  accused,  being  of  weak  mind,  or  of  little 
intelligence,  or  confiding,  to  believe  that  he 
is  being  prosecuted  in  the  court,  and  that  he 
has  been  sentenced  to  hard  labor  for  a  fine, 
and  that  the  party  bringing  him  before  the 
court  has  confessed  judgment  for  the  fine,  in 
consequence  of  which  the  person  believing 
himself  lawfully  sentenced  to  hard  labor  for 
the  fine  submits  to  restraint,  and  his  will  is 
subdued  by  reason  of  the  fraud  and  the  of- 
ficial character  of  the  person  before  whom  he 
is  brought,  because  he  believes  himself  to  be 
a  convict  and  restrained  by  the  power  which 
the  law  gives  to  a  hirer  over  convicts,  and 
he  enters  upon  the  service  and  works  under 
the  contract  against  his  will,  the  persons  so 
concerned  are  guilty  of  causing  the  accused 
to  be  held  in  a  condition  of  peonage,  although 
no  warrant  issued,  no  offense  in  fact  was 
charged,  no  judgment  was  rendered,  and  the 
person  who  carried  him  before  the  magistrate 
was  only  a  private  citizen.  Peonage  Cases, 
123  Fed.  071,  082.  If  a  person  desiring  to 
have  a  servant  returned  to  him  to  work  out 
a  debt  causes  such  servant  to  be  arrested  on 
a  warrant  procured  by  the  master,  and  after 
incarceration  the  master  procures  the  serv- 
ant's release  on  his  promise  to  return  to  his 
master's  em])l()yment  to  continue  to  work  out 
a  del)t,  tlio  inasU-r  is  guilty  of  peonage,  pro- 
vided the  H(^rvinit  was  charged  with  the 
crime  for  tlu'  i)ur|)()He  of  procuring  liis  arrest 
and  inc^iirci^ration,  and  to  cniible  the  master 
to  exlort  from  f.h(!  wirvant  a  promise  to  re- 
turn and  wo)l<  out  tlic.  del)!,.  In  rv  Pecmage 
Chiirgc,  i:tH  Ked.  OHO.  Under  the  statuto  of 
Alabama  which  permits  a  pcrsop  convicted  of 
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crime  to  sign  a  contract  in  open  court,  with 
the  written  approval  of  the  judge,  by  which 
he  submits  himself  to  servitude  to  his  surety, 
on  confession  of  judgment  by  the  latter  for 
the  fine  and  costs,  until  such  fine  and  costs 
have  been  reimbursed  by  his  labor,  the  pro- 
visions of  the  statute  must  Ije  strictly  fol- 
lowed, and  the  contract  cannot  be  extended 
beyond  the  payment  of  the  fine  and  costs, 
nor  can  it  be  transferred  without  the  con- 
sent of  the  convict.  If  he  is  held  thereunder 
against  his  will  and  by  force  or  threats  after 
the  fine  and  costs  have  been  paid,  or  by 
another  to  whom  the  contract  has  been  trans- 
ferred without  his  consent,  the  person  so  re- 
straining him  is  guilty  of  holding  him  to  a 
condition  of  peonage.  Peonage  Cases,  supra. 
Although  one  may  have  confessed  judgment 
for  another  on  his  conviction,  the  surety  is 
not  entitled  on  that  account  to  detain  him 
in  custody  against  his  will,  as  his  bail  would 
be  'before  trial,  unless  the  surety  has  com- 
plied with  the  statutes  of  the  state,  and 
made  written  contract  in  open  court,  ap- 
proved by  the  judge  in  writing.  This  is  a 
safeguard  which  the  state  exacts  to  prevent 
abuse  and  oppression  when  the  surety  intends 
to  hold  his  principal  to  involuntary  service  to 
reimburse  him  for  the  payment  of  the  fine 
and  costs.  As  such  an  agreement  involves 
personal  trust  and  confidence  on  the  part  of 
the  convict  in  the  selection  of  a  keeper,  his 
surety  has  no  authority,  without  his  consent, 
to  transfer  the  contract  and  custody  of  the 
convict  to  some  other  person,  who  repays  to 
the  surety  the  fine  and  costs,  and  enforces 
the  performance  of  the  service.  If  there  is  no 
written  contract  approved  by  the  court,  or 
if  it  is  transferred  without  the  consent  of  the 
convict,  the  convict  cannot  be  held  against 
his  will  to  perform  service  to  repay  his  fine 
and  costs.  If  one  holds  another  convicted  of 
a  misdemeanor,  against  his  will,  because  he 
has  confessed  judgment  for  the  fine  and  costs, 
without  obtaining  a  written  contract  in  open 
court,  approved  in  writing  by  the  judge,  or 
holds  him  against  his  will,  after  the  fine  and 
costs  have  been  worked  out,  for  advances 
upon  a  further  term  of  service,  or  prevents 
his  leaving  by  force  or  threats  as  above  de- 
fined, such  person  is  guilty  of  holding  the 
person  in  a  condition  of  peonage.  Peonage 
Cases,  123  Fed.  071,  683. 

Liability  of  officers. — A  magistrate  or  other 
judicial  officer  is  not  criminally  liable  for  an 
error  of  judgment  or  for  any  act  honestly 
performed  under  an  unconstitutional  law; 
but  wliere  he  corruptly  exercises  his  functions 
in  order  that  a  citizen  may  bo  convicted  un- 
lawfully, and  sentenced,  so  that  a  particular 
person  with  whom  he  has  an  understanding, 
express  or  implied,  by  becoming  surety  on  a 
confession  of  judgment  may  get  the  custody 
of  tlio  convict  or  make  a  profit  out  of  a 
contract  to  be  made  between  the  convict  and 
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a  man  held  in  such  a  situation.^  "  Otherwise,"  in  contradistinction  to  "any  debt 
or  obligation,"  cannot  mean  less  than  that  the  debt  or  obligation  upon  which  the 
claim  to  compulsory  service  is  based  need  not  be  real  or  of  legal  validity,  and 
includes  cases  when  the  "  obligation  "  performance  of  which  is  coerced  by  labor 
against  the  will  of  the  servitor  is  unfounded,  concocted,  or  illegal,  or  arises  from 
agreements  or  dealings  with  strangers  claiming  the  right  to  his  service ;  as  where 
a  person  having  or  pretending  to  have  some  obligation  of  the  servitor  transfers 
the  obligation  upon  which  he  claims  the  right  to  exact  service  to  a  third  person, 
who  coerces  labor  or  service  against  the  will  of  the  debtor  or  person  claimed  to 
be  bound  by  the  obligation  in  settlement  or  "  liquidation  "  of  such  "  obligation  " 
or  "  otherwise,"  that  is,  by  like  means.^  The  holding  or  returning  to  a  condition 
of  peonage  arises  and  exists  wherever  unlawful  dominion  is  exercised  over  the 
person  and  freedom  of  one,  whether  he  has  agreed  or  not  to  submit  to  such  control, 
in  order  to  exact  compulsory  performance  of  labor  or  service  against  his  will ;  or 
when,  without  the  agreement,  such  dominion  is  used  and  exercised  over  him  at 
any  time  upon  a  claim  of  indebtedness  or  obligation  due  or  claimed  to  be  due 
from  him,  directly  or  indirectly,  whether  well  or  ill  founded,  in  consequence  of 
which  the  service  is  compulsorily  exacted  of  him  against  his  will.^^  The  test  often 
given  for  determining  the  influence,  force,  or  threats  which  deprive  a  person  of 
freedom  of  choice  and  coerce  his  will  is  that  the  force,  influence,  or  threats  must 
be  sufiicient  to  overcome  the  will  of  a  reasonably  firm  man  under  like  circum- 
stances ;  but  the  better  rule,  which  should  be  applied  to  these  cases  is  that,  as  all 
persons  are  not  of  like  courage  and  firmness,  the  court  or  jury,  as  the  case  may 
be,  must  consider  the  situation  of  the  parties,  the  relative  inferiority  or  inequality 
between  the  person  contracting  to  perform  the  service  and  the  person  exercising 
the  force  or  influence  to  compel  its  performance,  and  determine  in  view  of  all  the 
circumstances  whether  the  service  was  involuntary  —  upon  compulsion.^*  In  some 
states  various  statutes  "  are  used  in  various  ways  to  uphold  peonage  and  other 
kinds  of  involuntary  servitude.  Some  of  them  are  vagrancy  laws,  some  contract 
labor  or  employment  laws,  some  fraudulent  pretense  or  false  promise  laws,  and 
there  are  divers  others.  Some  few  of  those  in  question,  such  as  absconding  debtor 
laws,  labor  enticing,  and  board-bill  laws,  were  not  originally  passed  to  enslave 
workmen ;  but,  in  view  of  the  use  to  which  they  are  put,  need  amendment  in 
order  that  they  cannot  be  so  abused.  These  laws  are  used  to  threaten  workmen 
who,  having  been  defrauded  into  going  to  an  employer  by  false  reports  as  to  the 
conditions  of  employment  and  the  surroundings,  naturally  become  dissatisfied  as 
soon  as  they  find  how  they  have  been  defrauded.  They  are  used  before  juries 
and  the  local  public  to  hold  the  peons  as  law-breakers  and  dishonest  persons 
seeking  to  avoid  their  '  just  obligations '  and  to  convince  patriotic  juries  that  the 
defendants  accused  of  peonage  should  not  be  convicted  for  enforcing,  still  less  for 
threatening  to  enforce,  the  laws  of  their  State,"  In  so  far,  however,  as  they 
might  serve  to  justify  peonage  they  are  of  no  effect.^  It  is  to  be  observed,  how- 
ever, that  there  are  many  persons  other  than  those  duly  convicted  of  crime  who 
may  be  compelled  against  their  will  to  perform  labor  or  service,  and  the  holding 
of  such  persons  to  service  or  labor  against  their  will  does  not  fall  within  the  reason 


his  surety  in  consequence  of  which  the  con- 
vict is  restrained  of  his  liberty  and  put  to 
hard  labor,  such  magistrate  cannot  escape 
criminal  liability  to  the  United  States  for 
the  conspiracy  and  its  natural  and  designed 
results  in  the  holding  of  a  citizen  to  a  con- 
dition of  peonage,  because  of  the  official  char- 
acter of  his  acts.  Peonage  Cases,  123  Fed. 
671.  See,  generally,  Judges,  23  Cyc.  567  et 
seq.  However,  a  guilty  knowledge  of  the  un- 
lawful purpose  of  the  arrest  is  essential 
to  the  making  out  of  the  crime  against 
the  arresting  officer.    The  arrest  must  be 


made  knowingly,  for  the  purpose  of  returning 
the  person  to  a  prior  condition  of  peonage  or 
servitude,  or  placing  him  therein  to  work  out 
a  debt.  In  re  Peonage  Charge,  138  Fed. 
686. 

23.  Peonage  Cases,  123  Fed.  671,  679. 

24.  Peonage  Cases,  123  Fed.  671,  680. 

25.  U.  S.  V.  McClellan,  127  Fed.  971;  Peon- 
age Cases,  123  Fed.  671. 

26.  Peonage  Cases,  123  Fed.  671. 

27.  Report  U.  S.  Asst.  Atty.-Gen.  Peonage 
(new  ed.)  p.  3. 

28.  Ex  p.  Hollman,  (S.  C.  1908)  60  S.  E. 
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of  the  peonage  statute.  Instances  where  such  compulsory  service  may  be  enforced 
arise  in  the  case  of  parent  and  child,  master  and  apprentice,  and  certain  services 
to  be  rendered  tlie  government,  as  in  tlie  army  and  navy,  and  also  where  the  state 
exacts  public  duties  of  the  citizen,  such  as  service  in  the  militia,  working  of  the 
public  roads,  and  the  like ;  and  the  enforced  service  of  seamen  likewise  fornis 
an  exception.^" 


People.  Synonymous  with  Citizens,^  <i.  v.  ;  Public,^  q.  v. ;  the  entire  body 
of  the  inhabitants  of  a  state  ;^  the  state  or  nation  in  its  collective  or  political 
capacity;*  the  ruling  power  .of  the  country  ;^  the  state  ;^  the  whole,  and  not  a 
fraction,  of  the  people ;  persons  generally ;  an  indefinite  number  of  men  and 
women ;  folks ;  population,  or  part  of  population.^  In  a  political  sense,  electors 
or  voters;*  that  portion  of  the  inhabitants  of  the  state  who  are  intrusted  with 


19;  Ex  p.  Drayton,  153  Fed.  986  (both  hold- 
ing that  S.  C.  Cr.  Code  (1902),  §  357,  de- 
claring a  laborer  under  contract  to  labor  on 
farm  lands,  who  shall  receive  advances  and 
thereafter  wilfully  and  without  just  cause 
fail  to  perform  the  reasonable  service  required 
by  the  contract,  guilty  of  a  misdemeanor,  is  in 
violation  of  U.  S.  Const.  Amendm.  XIII,  pro- 
hibiting slavery  or  involuntary  servitude,  ex- 
cept as  a  punishment  for  crime,  and  of  U.  S. 
E«v.  St.  (1878)  §  1990  [U.  S.  Comp.  St. 
(1901),  p.  1266],  enacted  pursuant  thereto, 
abolishing  peonage)  ;  Peonage  Cases,  123  Fed. 
671  (holding  that  Ala.  Acts  (1900-1901),  p. 
1208,  §  1,  which  makes  it  a  penal  offense 
where  any  person  who  has  contracted  in  writ- 
ing to  labor  for  or  serve  another  for  any 
given  time,  or  who  has  by  written  contract 
leased  or  rented  land  from  another  for  any 
specified  time,  or  who  has  contracted  in 
writing  with  the  party  furnishing  land,  or 
the  land  and  teams  to  cultivate  it,  either 
to  furnish  the  labor  or  labor  and  teams  to 
cultivate  the  land,  shall  afterward,  without 
the  consent  of  the  other  party  and  without 
sufficient  excuse,  to  be  adjudged  by  the  court, 
"  leave  such  other  party  or  abandon  said  con- 
tract, or  leave  or  abandon  the  leased  premises 
or  land  .  .  .  and  take  employment  of  a  similar 
nature  from  another  person,  without  first  giv- 
ing him  notice  of  the  prior  contract,"  is  void, 
as  in  violation  of  the  thirteenth  amendment, 
prohibiting  involuntary  servitude  except  as  a 
punishment  for  crime,  and  that  its  enforce- 
ment establishes  a  system  of  peonage  within 
the  meaning  of  U.  S.  Rev.  St.  (1878)  §  1990 
[U.  S.  Comp.  St.  (1901)  p.  1266],  enacted  to 
carry  such  amendment  into  effect). 

However,  Ga.  Acts  (1903),  p.  90,  making 
it  a  penal  offense  for  any  person  to  procure 
money  or  other  tiling  of  value  on  a  contract 
to  perform  services  with  intent  to  defraud, 
is  not  r(!pn;rnant  to  the  peonage  statute,  for 
the  intent  of  the  act  was  not  to  punish  for 
more  failure  to  pay  a  debt  Init  io  ])unish  acts 
whicli  ar(!  criminal.  Townsond  v.  State,  124 
(in.  00,  52  S.  E.  293. 

29.  Peonage  Cases,  123  Fed.  671,  081. 

30.  See  Constitutional  Law,  8  Cyc.  '878 
nott)  55. 

1.  Tioyd  1).  Nebraska,  143  U.  S.  i;!5,  159, 
12  S.  CI.  375,  30  L.  ed.  103;  Scott  v.  Sand- 
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ford,  19  How.  (U.  S.)  393,  404,  15  L.  ed. 
691. 

2.  Wyatt  V.  Larimer,  etc.,  Irr.  Co.,  1  Colo. 
App.  480,  29  Pac.  906,  911. 

3.  The  Three  Friends,  166  U.  S.  1,  62,  17 
S.  Ct.  495,  41  L.  ed.  897;  Anderson  L.  Diet. 
Iquoted  in  The  Itata,  56  Fed.  505,  511,  5 
C.  C.  A.  608] ;  Bouvier  L.  Diet,  [.quoted  in 
Wyatt  V.  Larimer,  etc.,  Irr.  Co.,  1  Colo.  App. 
480,  29  Pac.  906,  911]. 

As  used  in  the  organic  law,  the  term  is 
broad  and  comprehensive,  comprising  in  most 
instances  all  the  inhabitants  of  the  state.  In 
re  Incurring  State  Debts,  19  R.  I.  610,  613, 
37  Atl.  14,  holding  that  the  term  should  be 
construed  to  include  registry  voters  as  well 
as  taxpayers. 

"  People  ...  of  that  country  "  see  Strother 
V.  Lucas,  12  Pet.  (U.  S.)  410,  446,  9  L.  ed. 
1137. 

"  People  of  the  county "  see  St.  Louis 
County  Ct.  V.  Griswold,  58  Mo.  175,  201; 
Jackson  v.  Cory,  8  Johns.  (N.  Y.)  385,  388. 

"  People  of  the  State  "  see  People  v.  Love, 
19  Cal.  676,  681;  Tevis  v.  Randall,  6  CaL 
632,  635,  65  Am.  Dec.  547;  Brown  v.  State, 
5  Colo.  496,  499. 

People  of  a  town  equivalent  to  the  in- 
habitants of  the  town.  Walnut  v.  Wade, 
103  U.  S.  683,  693,  26  L.  ed.  526. 

4.  The  Three  Friends,  166  U.  S.  1,  62,  17 
S.  Ct.  495,  41  L.  ed.  897;  Rapalje  &  L.  L. 
Diet,  [quoted  in  The  Itata,  56  Fed.  505,  511, 
5  C.  C.  A.  608]. 

5.  The  Three  Friends,  166  U.  S.  1,  62,  17 
S.  Ct.  495,  41  L.  ed.  897;  Nesbit  v.  Lush- 
ington,  4  T.  R.  783,  787,  2  Rev.  Rep.  519. 

6.  Brown  v.  State,  5  Colo.  496,  499. 

7.  People  V.  Draper,  15  N.  Y.  532,  566. 

8.  Webster  Diet,  [quoted  in  Matter  of 
Silkman,  88  N.  Y.  App.  Div.  102,  110,  84 
N.  Y.  Suppl.  1025]. 

9.  People  V.  Counts,  89  Cal.  15,  22,  20  Pac. 
612;  Beverly  v.  Sabin,  20  111.  357,  362; 
Bryan  v.  Lincoln,  50  Nebr.  620,  622,  70 
N.'W.  252,  35  L.  R.  A.  752;  Walnut  v.  Wade, 
103  IT.  S.  083.  693,  26  L.  ed.  520. 

"  People's  party  "  is  the  name  of  a  politi- 
cal organizntion  formed  in  the  United  States 
in  1892;  nlHo  called  "Populist  parly."  Por- 
tor  V.  Flick,  60  Ncbr.  773,  778,  84  N.  W. 
202. 
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political  powers  for  political  purposes ;  the  free  white  male  inhabitants  above 
the  age  of  twenty-one  years,  actual  i-esidents  of  the  territory,  citizens  of  the 
United  States,  and  those  wlio  have  declared  on  oath  their  intention  to  become 
such,  and  shall  have  taken  an  oath  to  support  the  constitution  of  the  United 
States  ;  those  and  only  those  with  wlioui  the  elective  power  is  deposited  ;  those 
who  possess  the  qualifications  of  voters ;  that  portion  of  the  inhabitants  who  are 
intrusted  with  political  power  ;     those  who  are  clothed  with  political  rights.'^ 

Pepper.  The  product  of  plants  of  the  genus  Piper,  consisting  of  berries', 
whicli  afford  an  aromatic  and  pungent  condiment." 

Pepsin.  A  ferment  found  in  the  rennets  or  stomachs  of  calves  and  hogs.''''^ 
Peptone.  A  sirupy  liquid  resulting  from  a  process  consisting  in  finely  cut- 
ting up  the  mucous  membranes,  or  the  whole  stomachs,  of  animals,  placing  the 
same  in  a  vessel  containing  acidulated  water,  and  subjecting  the  mixture  to  heat, 
whereby  an  artificial  digestion  takes  place  akin  to  the  action  in  the  natural 
stomach.'* 

Per.    In  law  Latin,  a  preposition  meaning  Bt,'^  c[.  v.  ;  Fok,^"  q.  v. ;  throngh.^^ 

(See  Per  Capita;  Per  Curiam.) 

Per  alluvionem  id  videtur  adjici  quod  ita  paulatim  adjicitur  ut 
intelligere  non  possumus  quantum  quoquo  momento  temporis  adji- 

CIATUR.  A  maxim  meaning  "  That  is  said  to  be  added  by  alluvion  which  is  so 
added  little  by  little  that  we  cannot  tell  how  much  is  added  at  any  one  moment 
of  time."^^ 

Perambulation.  The  custom  of  going  around  the  boundaries  of  the  manor 
or  parish  with  witnesses  to  determine  and  preserve  recollection  of  its  extent,  and 
to  see  that  no  encroachment  had  been  made  upon  it,  and  that  the  landmarks  have 
not  been  taken  away.^    (See,  generally.  Boundaries.) 

Per  capita.    By  the  heads  or  polls  ;  according  to  the  number  of  individuals ; 


10.  Blair  v.  Eidgely,  41  Mo.  63,  177,  97 
Am.  Dec.  248. 

.  11.  State  V.  Boyd,  31  Nebr.  682,  723,  48 
N.  W.  739,  51  N.  W.  602. 

12.  Heuser  v.  Harris,  42  111.  425,  432. 

13.  Rogers  v.  Jacob,  88  Ky.  502,  505,  11 
S.  W.  513,  11  Ky.  L.  Rep.  45. 

Vote  of  the  people  means  the  people  of  the 
•whole  state,  and  not  of  any  particular  locali- 
ties of  the  state.  Dupee  v.  Swigert,  127  111. 
494,  499,  21  N.  E.  622. 

14.  Anderson  L.  Diet,  [quoted  in  The 
Itata,  56  Fed.  505,  511,  5  C.  C.  A.  608]. 

15.  Cooley  Const.  Lim.  [quoted  in  Koehler 
V.  Hill,  60  Iowa  543,  618,  14  N.  W.  738,  15 
N.  W.  609]. 

16.  Century  Diet. 

"  Pepper,  white  or  black  "  see  U.  S.  v.  Leg- 
gett,  124  Fed.  1015. 

17.  Blumenthal  v.  Burrell,  43  Fed.  667, 
where  it  is  compared  with  "  ehymosin." 

18.  See  Carl  L.  Jensen  Co.  v.  Clay,  59 
Fed.  290. 

19.  Johnson  v.  State,  (Tex.  Cr.  App.  1906) 
99  S.  W.  404,  405;  Brown  v.  Howland,  9 
Ont.  48,  58.    See  also  6  Cyc.  262. 

20.  See  19  Cvc.  1103. 

21.  Webster  Int.  Diet. 

Used  with  other  words. — "  Per  acre  "  see 
New  York,  etc.,  E.  Co.  v.  Yard,  43  N.  J.  L. 
121,  124;  Ward  V.  Foley,  141  Fed.  364,  367, 
72  C.  C.  A.  140.  "  Per  dozen  "  see  Ward  v. 
Foley,  supra.  "  Per  100 "  see  Gardiner  v. 
McDonogh,  147  Cal.  313,  320,  81  Pae.  964. 
"  Per  mile  "  see  Cedar  Eapids,  etc.,  E.  Co.  v. 
Herring,  52  Iowa  687,  690,  3  N.  W.  786. 


"  Per  pound "  see  Ward  v.  Foley,  supra. 
"  Per  procuration  "  see  Grant  v.  Norway,  10 
C.  B.  665,  689,  15  Jur.  296,  20  L.  J.  C.  P. 
93,  70  E.  C.  L.  665.  "Per  thousand  feet" 
see  Smith  v.  Aikin,  75  Ala.  209,  210.  "Per 
ton  "  see  Ward  v.  Foley,  supra.  "  Per  year  " 
see  Curtiss  v.  Howell,  39  N.  Y.  211,  213. 
"J.  W.  Wickersham,  agent,  'per'  Will.  D. 
Kerr "  see  McClure  v.  Mississippi  Valley 
Ins.  Co.,  4  Mo.  App.  148, -157. 

Per  annum  is  a  Latin  term  which  may 
mean  "  by  the  year "  ( Eamsdell  v.  Hulett, 
50  Kan.  440,  445,  31  Pac.  1092;  State  v. 
McFetridge,  64  Wis.  130,  138,  24  N.  W. 
140),  or  "through  the  year"  (Eamsdell  v. 
Hulett,  supra ) ,  but  which  is  said  to  mean 
also  "  during  the  year  "  ( State  v.  McFet- 
ridge, 64  Wis.  130,  139,  24  N.  W.  140). 
See  also  Haney  v.  Caldwell,  35  Ark.  156,  168; 
Kcehring  v.  Muemminghoff,  61  Mo.  403,  407, 
21  Am.  Eep.  402;  Stanford  v.  Fisher  Varnish 
Co.,  43  N.  J.  L.  151,  153;  and,  generally, 
Inteeest,  22  Cyc.  1459. 

Per  cent,  is  an  abbreviation  of  the  Latin 
term  per  centum,  "  by  the  hundred."  Blakes- 
lee  V.  Mansfield,  66  111.  App.  116,  119,  where 
it  is  said :  "  It  is  so  used  and  understood  by 
mathematicians,  accountants  and  all  English 
speaking  persons  having  occasion  to  use  it." 
See  also  Hemple  v.  Eaymond,  144  Fed.  796, 
798,  75  C.  C.  A.  526;  and,  generally,  In- 
terest, 22  Cyc.  1459. 

22.  Black  L.  Diet,  [citing  Dig.  41,  1,  7,  1 ; 
Fleta,  1,  3,  c.  2,  §  6]. 

23.  Greenville  v.  Mason,  57  N.  H.  385, 
392. 
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share  and  share  alike.^^  (See,  generally,  Descent  and  Disteibution.  See  also 
Per  Stirpes.) 

Perceive.    To  come  to  know  by  direct  experience.^ 

Percentage  on.  A  term  which  signifies  the  measure  of  what  the  sum  in 
question  will  yield.^''    (See,  generally,  Interest.) 

Perch.  In  masonry,'"  twenty -five  cubic  feet.^  (See,  generally,  Weights 
AND  Measures.) 

PERCOLATING  WATER.    See  Waters. 

Per  CURIAM.  Literally  "  By  the  court."  Used  to  designate  the  opinion  of 
the  court  in  a  case  in  which  the  judges  are  all  of  one  mind,  and  the  question 
involved  is  so  clear  that  it  is  not  considered  necessary  to  elaborate  it  by  an 
extended  discussion.^"    (See,  generally,  Courts.) 

PEREAT  UNUS  NE  PEREANT  OMNES.  a  maxim  meaning  "Let  one  perish, 
rather  than  all." 

Peremptory.  Imperative,  q.  V. ;  Absolute,  q.  v.,  not  admitting  of  ques- 
tion ;  .Delay,  q.  v.,  or  reconsideration  ;  Positive,  q.  v. ;  Final,  q.  v.,  decisive, 
not  admitting  of  any  alternative ;  self-determined,  arbitrary,  not  requiring  any 
cause  to  be  shown.^^  (Peremptory :  Challenge,  see  Juries.  Instruction,  see 
Criminal  Law  ;  Trial,  Mandamus,  see  Mandamus.  Nonsuit,  see  Dismissal 
AND  Nonsuit.    Plea,  see  Pleading.) 

Peremptory  challenge.  See  Juries. 

Peremptory  instruction.    See  Criminal  Law  ;  Trial. 
Peremptory  mandamus.    See  Mandamus. 
Peremptory  nonsuit.    See  Dismissal  and  Nonsuit. 
Peremptory  plea.    See  Pleading. 

Perfect.    As  an  adjective,  Full,  q.  v. ;  whole ;  Entire,  q.  v. ;  Complete,^ 


24.  Black  L.  Diet.  See  also  Hoch's  Es- 
tate, 154  Pa.  St.  417,  420,  26  Atl.  610;  East- 
ern Band  of  Cherokee  Indians  v.  U.  S.,  117 
U.  S.  288,  310,  6  S.  Ct.  718,  29  L.  ed.  880. 

25.  Century  Diet. 

"  Shall  perceive  to  be  necessary "  means 
"  deem "  or  "  judge "  to  be  necessary. 
Griffith  V.  Pollett,  20  Barb.  (N.  Y.)  620, 
631. 

26.  Southern  Boulevard  R.  Co.  v.  North 
New  York  City  Traction  Co.,  16  Misc.  (N.  Y.) 
263,  268,  39  N.  Y.  Suppl.  266. 

The  "  percentage  '  of  "'  a  sum  means  a  por- 
tion of  that  sum,  and  is  not  synonymous 
with  "  percentage  '  on.' "  Southern  Boule- 
vard R.  Co.  V.  North  New  York  City  Trac- 
tion Co.,  16  Misc.  (N.  Y.)  263,  268,  39  N.  Y. 
Suppl.  266. 

27.  "  The  term  '  perch '  is  very  common, 
as  applied  to  erections  in  masonry,  whether 
more  or  less  free  from  interstices,  and  it  is  a 
solid  measure  as  much  as  a  cubic  yard,  or 
any  other  term  of  solidity."  Wood  v.  Ver- 
mont Cent.  R.  Co.,  24  Vt.  608,  010. 

28.  New  Am.  Eneycl.  [quoted  in  Harris  v. 
Rutledge,  19  Iowa  388,  390,  391,  87  Am.  Dec. 
441],  See  also  Baldwin  Quarry  Co.  v. 
Clements,  38  Oliio  St.  587,  593,  43 "Am.  Rep. 
442  [citing  Haswell  Engineers  &  Mechanics' 
Book]. 

A  perch  of  stone  or  of  masonry  is  sixteen 
and  onci-lialf  feet  long,  one  and  one-half  feet 
wide,  and  one  foot  high,  or  twenty-four  and 
ihrce-fourtliH  eul)ie  feet.  Uol)inHon  Arith- 
metic; W<?bHter  Diet.  [))oth  <iu()lcd  in  Harris 
V.  Rutledge,  19  Iowa  388,  390,  391,  87  Am. 
Dec.  4411. 

"  Perch  of  paris  "  is  eighteen  feel.  Weljster 


Diet.  (Goodrich  ed.)  Arpent  [quoted  in 
Sullivan  v.  Richardson,  33  Fla.  1,  114,  14 
So.  692]. 

29.  Black  L.  Diet. 

30.  Clarke  v.  Western  Assur.  Co.,  146  Pa. 
St.  561,  570,  23  Atl.  248,  28  Am.  St.  Rep.  821, 
15  L.  R.  A.  127. 

31.  Peloubet  Leg.  Max.  [citing  Wharton 
L.  Lex.  764]. 

32.  Black  L.  Diet. 

33.  Century  Diet. 

Implies  moral,  physical,  or  mechanical 
perfection.  Mallan  v.  Radlolf,  17  C.  B.  n!  S. 
600,  10  Jur.  N.  S.  1132,  11  L.  T.  Rep.  N.  S. 
381,  13  Wkly.  Rep.  139,  112  E.  C.  L.  588. 

"  Perfect  condition "  see  Taylor  v.  New 
York,  82  N.  Y.  10,  17. 

"  Perfect  equity  "  is  said  to  be  the  equity 
of  a  vendee  who  has  paid  the  purchase- 
money.  Smith  V.  Cockrell,  60  Ala.  64,  75; 
Shaw  V.  Lindsey,  60  Ala.  344,  350.  See 
Vendob  and  Purchaser. 

"  Perfect  grant,"  as  applied  to  Mexican 
grants,  one  confirmed  by  commission  or  court, 
and  a  patent  issued  on  such  confirmation. 
TufTroe  v.  Polhemus,  108  Cal.  670,  675,  41 
Pac.  806.    See  PxJBLic  Lands. 

"  Perfect  horse  "  is  one  that  is  "  kind  and 
all  right."  Thompson  v.  Morse,  94  Me.  359, 
360,  47  Atl.  900. 

"  Perfect  interval "  is  a  term  which  when 
applied  to  insane  persons  means  an  interval 
in  which  the  mind,  having  thrown  ofT  the 
disease,  had  recovered  its  general  habit. 
Atty.-(5en.  v.  Parnther,  3  Bro.  Ch.  441,  444, 
29  iOng.  Roi)rint  632.    See  Tnsank  Persons. 

"  Perfect  machine,"  in  tlie  sense  of  the 
word  as  a|)})lied  to  inventions,  means  a  per- 
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c[.  V.  As  a  verb,  the  term  has  been  defined  as  meaning  to  complete  in  form  of 
law.''^    (See  Perfecting.) 

Perfecting.    A  term  not  more  extensive  than  the  word  "  completing." 
(Perfecting  :  Appeal,  see  Appeal  and  Ekrok.    Bail,  see  Bail.    Invention,  see 
Patents.    Title,  see  Yendor  and  Purchaser.) 

Perfectly  safe.  When  applied  to  a  person  seeking  credit  in  mercantile 
transactions,  a  term  which  means  that  such  person  is  in  sncli  solvent  condition 
that  the  debt  in  contemplation  can  be  made,  if  necessary,  by  process  of  law.^^ 

Perfect  title,  a  complete  and  perfect  paper  at  least  capable  of  being 
recorded,  if  not  actually  recorded ;  a  grant  of  land  which  requires  no  further 
act  from  the  legal  authority  to  constitute  an  absolute  title  to  the  land  taking  effect 
in  pr'CBsenti ;  ^  a  Marketable  Title,^''  q.v.;  &  merchantable  or  marketable  title 
a  title  that  is  perfect  and  safe  to  a  moral  certainty  ;  a  title  which  does  not  disclose 
a  patent  defect  which  suggests  the  possibility  of  a  lawsuit  to  defend  it ;  a  title, 
sucii  as  a  well-informed  and  prudent  man,  paying  full  value  for  the  property, 
would  be  wilUng  to  take;^'  one  in  which  the  same  person  has  both  the  "right  of 
possession  "  and  the  "  right  of  property  "  one  that  is  good  and  valid  beyond  all 
reasonable  doubt ;  one  which  shows  the  absolute  right  of  possession  and  of  prop- 
erty in  a  particular  person.**    (See,  generally.  Vendor  and  Purchaser.) 

PERFECTUM  est  CUI  nihil  DEEST  secundum  SUiE  perfectionis  vel 
NATURiE  MODUM.  A  maxim  meaning  "  That  is  perfect  which  wants  nothing 
according  to  the  measure  of  its  perfection  or  nature." 

Perforation,    a  word  which  conveys  the  idea  of  a  hole  through  an  article ;  ** 


fected  invention;  not  a  perfectly  constructed 
machine,  but  a  machine  so  constructed  as  to 
embody  all  the  essential  elements  of  the  in- 
vention, in  a  form  that  would  make  them 
practical  and  operative  so  as  to  accomplish 
the  result.  American  Hide,  etc..  Splitting, 
etc.,  Mach.  Co.  v.  American  Tool,  etc.,  Co.,  1 
Ped.  Cas.  No.  302,  Holmes  503.   See  Patents. 

"  Perfect  obligation "  is  that  which  gives 
to  the  opposite  party  the  right  of  compulsion. 
Vattel  62  [quoted  in  Aycoek  v.  Martin,  37 
Ga.  124,  128,  92  Am.  Dec.  56]. 

"  Perfect  order "  see  Foster  v.  Peyser,  9 
Gush.  (Mass.)  242,  246,  57  Am.  Dec.  43. 

"  Perfect  ownership "  is  an  ownership 
which  only  exists  when  the  thing  is  unin- 
cumbered with  any  real  right  towards  any 
other  person  than  the  owner.  Maestri  v. 
Board  of  Assessors,  110  La.  517,  526,  34  So. 
658. 

"  Perfect  right  "  is  a  legal  right  ( Chicago 
Gity  R.  Co.  V.  Rohe,  118  HI.  App.  322,  325)  ; 
that  which  is  accompanied  by  the  right  of 
compelling  those  who  refuse  to  fulfil  the 
correspondent  obligation  (Ayeock  v.  Martin, 
37  Ga.  124,  128,  92  Am.'  Dec.  56). 

"  Perfect  right  of  self  defence "  see  Wal- 
lace V.  U.  S.,  162  U.  S.  466,  472,  16  S.  Ct. 
859,  40  L.  ed.  1039. 

"  Perfect  war "  is  a  war  which  destroys 
the  national  peace  and  tranquillity,  and  lays 
the  foundation  of  every  possible  act  of  hos- 
tility. Miller  v.  The  Resolution,  2  Dall. 
(U.  S.)  19,  21,  1  L.  ed.  271.    See  Wae. 

"  True  and  perfect  list "  see  Orland  v. 
County  Com'rs,  76  Me.  460,  461. 

34.  Black  L.  Diet. 

The  term  "  perfect  the  organization "  re- 
fers to  the  duty  of  the  directors  to  choose  a 
president  and  to  make  and  prescribe  by-laws, 
or  to  their  power  to  choose  a  clerk  and  treas- 
urer and  other  officers,  for  those  are  duties 


and  powers  usually  performed  and  exercised 
by  directors.  New  Haven,  etc.,  R.  Co.  v. 
Chapman,  38  Conn.  56,  65. 

35.  Whitenack  v.  Tunison,  16  N.  J.  L. 
77,  79. 

"  Perfecting  press  "  is  a  term  applied  to  a 
printing  press  when  at  the  same  time  it 
prints  on  both  sides  of  the  paper.  Duplex 
Printing-Press  Co.  v.  Campbell  Printing- 
Press,  etc.,  Co.,  69  Fed.  250,  253,  16  C.  C.  A. 
220. 

36.  Felix  v.  Shirey,  60  Mo.  App.  621,  623. 

37.  Dixon  v.  Monroe,  112  Ga.  158,  159,  37 
S.  E.  180. 

38.  Hancock  v.  McKinney,  7  Tex.  384, 
457. 

39.  Ross  V.  Smiley,  18  Colo.  App.  204,  70 
Pac.  766,  767. 

40.  McCleary  v.  Chipman,  32  Ind.  App. 
489,  68  N.  E.  320,  326. 

41.  Birge  v.  Bock,  44  Mo.  App.  69,  77. 

42.  Wilcox  Lumber  Co.  v.  Bullock,  109 
Ga.  532,  534,  35  S.  E.  52. 

43.  Sheehy  v.  Miles,  93  Cal.  288,  292,  28 
Pac.  1046;  Reynolds  v.  Borel,  86  Cal.  538, 
542,  25  Pac.  67;  Turner  v.  McDonald,  76 
Cal.  177,  179,  18  Pac.  262,  9  Am.  St.  Rep. 
189. 

44.  Henderson  v.  Beatty,  124  Iowa  163, 
167,  99  N.  W.  716. 

To  constitute  a  perfect  title  there  must  be 
union  of  possession,  right  of  possession,  and 
right  of  property.  Donovan  v.  Pitcher,  53 
Ala.  411,  417,  25  Am.  Rep.  634;  Converse  v. 
Kellogg,  7  Barb.  (N.  Y.)  590,  597. 

Such  title  always  carries  with  it,  in  legal 
contemplation,  lawful  seisin  in  possession. 
Altschul  V.  O'Neill,  35  Greg.  202,  206,  58 
Pac.  95. 

45.  Bouvier  L.  Diet  [citing  Hob.  151]. 

46.  Onderdonk  v.  Fanning,  9  Fed.  106,  108, 
19  Blatchf.  363. 
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a  hole  or  aperture  passing  through  a  hody;^''  an  opening  extending  entirely 
through  an  object.''^ 

Perform.  To  execute  the  provisions,  commands,  or  requirements  of ;  to  act 
a  pai't.^°    (See  Pekformance  ;  Pekfokmed.) 

Per  FORMAM  DONI.  In  Englisli  law  hy  the  form  of  the  gift ;  by  the  desig- 
nation of  the  giver,  and  not  by  the  operation  of  law.''' 

PERFORMANCE.  The  act  of  performing  or  the  condition  of  being  performed  ; 
Execution  {q^.  v.)  or  Completion  {q.  v.)  of  anythiiig.^^  (Performance :  Affecting 
—  Operation  of  Statute  of  Frauds,  see  Frauds,  Statute  of;  Right  of  Possession 
or  Control  of  Mortgaged  Property,  see  Mortgages  ;  Eight  of  liecovery  Under 
Common  Counts,  see  Assumpsit,  Action  of  ;  Right  to  Cancellation  in  Equity,  see 
Cancellation  of  Instruments  ;  Right  to  Garnishment,  see  Garnishment.  IBur- 
den  of  Proof  —  In  Action  For  Breach  of  Contract,  see  Contracts  ;  Of  Condition 
of  Bond,  see  Bonds  ;  Of  Condition  of  Deed,  see  Deeds.  Condition  Precedent  to 
Accrual  of  Right  of  Action,  see  Actions  ;  Limitations  of  Actions.  Demand 
of  as  Condition  Precedent  to  Forfeiture  of  —  Estate  in  Deed,  see  Deeds  ;  Lease- 
hold Estate,  see  Landlord  and  Tenant.  Effect  as  Ratification  or  Yalidation  of 
Defective  or  Invalid  Contract,  see  Contracts.  Evidence  —  In  Action  by  Attor- 
ney, see  Attorney  and  Client  ;  In  Action  on  Contract,  see  Contracts  ;  In  Action 
on  Negotiable  Instrument,  see  Commercial  Paper  ;  Parol  Evidence,  see  Evi- 
dence. Non-Performance  —  Affecting  Recovery  on  Contract  For  Fees,  see 
Attorney  and  Client  ;  Ground  For  Cancellation  or  Rescission,  see  Cancellation 
OF  Instruments  ;  Contracts.  Of  Condition  —  Of  Bond,  see  Bonds  ;  Of  Deed, 
see  Deeds  ;  Precedent  in  Action  on  Policy,  see  the  Insurance  Titles.  Of  Par- 
ticular Classes  of  Duties  or  Obligations  —  Accord,  see  Accord  and  Satisfaction;. 
Award,  see  Arbiteation  and  Award  ;  Command  in  Writ  of  Mandanms,  see  Man- 
damus ;  Condition  in  Particular  Instrument,  see  Appeal  and  Error  ;  Bail  ; 
Bonds  ;  Chattel  Mortgages  ;  Corporations  ;  Deeds  ;  Escrows  ;  Executions  ; 
Executors  and  Administrators  ;  Guaranty  ;  Guardian  and  Ward  ;  Judg- 
ments ;  Mortgages  ;  Officers  ;  Subscriptions  ;  Wills  :  Condition  Precedent, 
see  Actions  ;  Corporations  ;  Limitations  of  Actions  ;  Municipal  Corpora- 
tions ;  Consideration  For  Contract,  see  Contracts  ;  Contract,  see  Carriers  ;  Con- 
tracts ;  Mechanics'  Liens  ;  Municipal  Corporations  ;  Covenant,  see  Covenants  ; 
Landlord  and  Tenant  ;  Decree,  see  Equity  ;  Executors  and  Administrators  ; 
Development  and  Assessment  Work,  see  Mines  and  Minerals  ;  Duty  of  Office,, 
see  Officers;  Mandate  of  Appellate  Court,  see  Appeal  and  Error;  Obligation 
of  Community  by  Surviving  Spouse,  see  Husband  and  Wife;  Obligation  of 
Decedent  by  Executor  or  Administrator,  see  Executors  and  Administrators  y 
Obligation  Secured  by  Mortgage,  see  Mortgages  ;  Services  by  Attorney,  see 
Attorney  and  Client  ;  Services  by  Employee,  see  Master  and  Servant  ;  Sub- 
stituted Agreement,  see  Novation.  Particular  Remedy  For  Enforcement  — 
Injunction  Against  Performance,  see  Injunctions  ;  Mandamus  to  Compel  Per- 
formance, see  Mandamus  ;  Provision  For  in  Judgment  or  Decree  to  Foreclose,, 
see  Mortgages  ;  Sjiecilic  Performance,  see  Specific  Performance.  Part  Per- 
formance as  Affecting  —  Operation  of  Statute  of  Frauds,  see  Frauds,  Statute.- 


47.  Mioliigan  Cfnt.  R.  Co.  v.  Consolidated 
Car-Heating  Co.,  07  Fed.  121,  127,  14  C.  C.  A. 
2.32. 

48.  Brush  Electric  Co.  v.  Julien  Electric 
Co.,  41  Fed.  07!),  0!)0,  wlicro  it  was  said: 
"  Tlie  word  may  also  liave  a  meaning  synony- 
mous witli  'cavities'  or  'cells,'  and  it  may 
mean  a  hole  not  passing  (entirely  through, 
hul.  inio  llio  ('(inter  or  interior." 

49.  Century  Diet. 

"Abide  by  and  perform  an  award "  see 
Weeks  v.  Traslc,  Si  Me.  127,  l.'il,  10  Atl. 
413,  2  L.  n.  A.  C32. 


"  Perform  such  duties  as  may  be  prescribeff 

by  law "  see  Hampton  r.  Logan  County,  4 
Ida.  640,  049,  43  Pac.  324. 

50.  Century  Diet. 

"Act,  perform,  or  represent  "  see  Daly  v~ 
Palmer,  7  Fed.  Cas.  No.  3,552,  0  Blatchf.. 
250,  203,  30  How.  Pv.   (N.  Y.)  200. 

51.  Black  L.  Diet,  [citing  2  Blackstone' 
Comm.  11.3,  1011.  See  also  Boys  v.  Bradley, 
22  \j.  J.  Ch.  017,  021. 

52.  ('ejitury  Diet. 

"  Performance  of  a  written  contract  "  see 
Lamb  V.  Barnard,  10  Me.  364,  30!). 
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OF  ;  Right  of  Party  to  Contract,  see  Contracts  ;  Specific  Performance,  see  Spe- 
cific Pekfoemance.  Place  of  Performance  as  Affecting  —  Construction  of  Con- 
tract, see  Contracts  ;  Validity  of  Contract,  see  Contracts.  Pleading  Perform- 
ance or  lion-Performance  of  Condition  —  In  General,  see  Pleading  ;  In  Action 
For  Breach  of  Contract,  see  Contracts  ;  In  Action  on  Bond,  see  Bonds  ;  In  Action 
on  Policy,  see  the  Insurance  Titles  ;  In  Action  to  Foreclose,  see  Mortgages. 
Presumption  as  to  Performance  of  Condition  of  —  Bond,  see  Bonds  ;  Deed,  see 
Deeds  ;  Preventing  Performance,  see  Actions  ;  Torts.  Tender,  see  Contracts  ; 
Tender.  Time  of  Performance,  see  Contracts  ;  Breach  of  Promise  to  Marry  ; 
Evidence  ;  Frauds,  Statute  of  ;  Limitations  of  Actions.) 

Performed.  Completed,  furnished,  or  finished  completely  performed; 
done,  not  begun  or  half  done.^'*    (See  Perform  ;  Performance.) 

Perfumery.  A  substance  which  not  only  emits  a  scent  or  odor,  but  also  one 
which  is  handled,  bought  and  sold,  and  used  for  the  purpose  of  obtaining  from  it 
such  odor  whenever  required. 

PERICULOSUM  est  res  novas  ET  INUSITATAS  INDUCERE.  a  maxim 
meaning  "  It  is  perilous  to  introduce  new  and  untried  things." 

PERICULOSUM  EXISTIMO  QUOD  BONORUM  VIRORUM  NON  COMPROBATUR 
EXEMPLO.  a  maxim  meaning  "  I  consider  that  dangerous  which  is  not  approved 
by  the  example  of  good  men."  " 

PERICULUM  REI  VENDITiE,  NONDUM  TRADITiE,  EST  EMPTORIS.  A  maxim 
meaning  "  The  risk  of  a  thing  sold,  and  not  yet  delivered,  is  the  purchaser's." 

Peril.  As  a  noun,  exposure  to  injury,  loss  or  destruction,  imminent  or 
impending  danger,  risk,  hazard,  or  jeopardy  Danger,""  q^.  -u. ;  instant  or 
impending  danger ;  risk;  hazard;  jeopardy;  exposure  to  injury,  loss  or  destruc- 
tion." As  a  verb,  to  expose  to  danger ;  to  hazard  ;  to  risk  ;  to  jeopard.^^  (See,, 
generally.  Insurance  Titles  ;  Master  and  Servant.) 

PERiLS  OF  NAVIGATION.    See  Dangers  of  Navigation. 

Perils  of  the  river.    See  Dangers  of  the  River. 

PERILS  OF  THE  SEA.  See  Dangers  of  the  Sea  ;  and,  generally.  Marine 
Insurance  ;  Shipping. 

PERIMUS  LICITIS.  a  maxim  meaning  "  Those  vices  of  which  the  law  takes 
no  cognizance  are  the  most  insidious  and  fatal."  ^ 

Periodical.  A  publication  appearing  at  regular  intervals."  (Periodical : 
Generally,  see  Newspapers.  Copyright  of,  see  Copyright.  Transmission  in 
Mail,  see  Post-Office.    See  also  Book  ;  Pamphlet.) 

Periodical  overflow.    See  Public  Lands. 


53.  Cushwa  v.  Improvement  Loan,  etc.. 
Assoc.,  45  W.  Va.  490,  505,  32  S.  E.  259. 

The  word  implies  a  complete  performance, 
or  full  consummation  of  the  work  (Hinckley 
V.  Southgate,  11  Vt.  428,  429;  Boydell  v. 
Drummond,  11  East  143,  146,  10  Rev.  Rep. 
450)  ;  a  full,  eflfective,  and  complete  per- 
formance (Bracegirdle  v.  Heald,  1  B.  &  Aid. 
722",  726,  19  Rev.  Rep.  442)  ;  a  full  or  com- 
plete execution  (Squire  v.  Whipple,  1  Vt. 
69,  73). 

54.  Kendall  v.  Garneau,  55  Nebr.  403,  405, 
75  N.  W.  852. 

"  Performed  or  represented  "  see  Bloom  v. 
Nixon,  125  Fed.  977,  978. 

In  mechanic's  lien  law  may  mean  "  com- 
menced." Griffith  f.  Blackwater  Boom,  etc., 
Co.,  46  W.  Va.  56,  58,  33  S.  E.  125.  But  see 
Cushwa  V.  Improvement  Loan,  etc.,  Assoc., 
45  W.  Va.  490,  504,  32  S.  E.  259. 

55.  Fritzsche  v.  Magone,  40  Fed.  228,  230, 
also  describing  "  perfume." 

56.  Peloubet  Leg.  Max.  [citing  Coke  Litt. 
379a]. 
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57.  Black  L.  Diet,  [citing  Reynel's  Case,  9 
Coke  95a,  976,  77  Eng.  Reprint  871]. 

58.  Morgan  Leg.  Max.  [citing  Wharton  L. 
Lex.] . 

Applied  in  Seath  v.  Moore,  55  L.  J.  P.  C. 
54,  62. 

59.  Terre  Haute,  etc.,  R.  Co.  v.  Brunker, 
128  Ind.  542,  552,  26  N.  e.  178. 

60.  Hall  V.  Manson,  90  Iowa  585,  591,  58 
N.  W.  881. 

61.  Webster  Diet,  [quoted  in  Hall  v.  Man- 
son,  90  Iowa  585,  591,  58  N.  W.  881]. 

62.  Hall  V.  Manson,  90  Iowa  585,  591,  58 
N.  W.  881. 

63.  Morgan  Leg.  Max.  [Maxim  of  Sir 
Matthew  Hale]. 

64.  Houghton  d.  Payne,  194  U.  S.  88,  96, 
97,  24  S.  Ct.  590,  48  L.  ed.  888,  distinguish- 
ing the  term  "  book." 

As  defined  in  the  tariff  act  they  are  un- 
bound or  paper-covered  publications.  Eich- 
ler  V.  U.  S.,  71  Fed.  '956,  957.  See  also 
New  York  Daily  News  V.  U.  S.,  65  Fed.  493, 
494,  13  C.  C.  A.  16,  61  Fed.  647,  648. 
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Period  of  time,  a  stated  and  recurring  interval  of  time,  a  round  or  series 
of  years  by  which  time  is  measured/''    (See,  generally.  Time.) 

PERISHABLE.  Liable  to  deteriorate  from  keeping  liable  to  perish ;  subject 
to  decay  or  destruction  ;  subject  to  speedy  decay  ;  *^  that  which,  from  its  nature, 
decays  in  a  short  space  of  time,  without  reference  to  the  care  it  receives.^  (See, 
generally,  Attachment  ;  Carriers.) 

Per  JUDICIUM  JUS  est  NOVITER  REVELATUM  quod  DIU  FIAT  VELATUM. 
A  maxim  meaning  "  The  law  which  has  been  veiled  for  a  time  is  revealed  anew 
by  a  trial."  ™ 

PERJURII  PCENA  DIVINA  EXITIUM  ;  HUMANA  DEDECUS.  A  maxim  meaning 
"The  divine  punishment  of  perjury  is  destruction;  the  liuman  punishment  is 
disgrace."  ''^ 

Perjuring  thief,  a  person  who  robs  by  means  of  perjury,  and  not  by 
means  of  larceny  or  other  act.''^ 

Perjuri  sunt  qui  servatis  verbis  juramenti  decipiunt  aures  eorum 

QUI  ACCIPIUNT.  a  maxim  meaning  "  They  are  perjured  who,  preserving  the 
words  of  an  oath,  deceive  the  ears  of  those  who  receive  it."  '^^ 


'65.  People  v.  Leask,  67  N.  Y.  521,  528. 

Refers  to  a  continuous  period. —  Matter  of 
Becker,  39  Misc.  (N.  Y.)  756,  757,  80  N.  Y. 
Suppl.  1115. 

May  mean  an  indefinite  time  as  well  as 
a  time  specified.  Parish  v.  Rogers,  20  N.  Y. 
App.  Div.  279,  282,  46  N.  Y.  Suppl.  1058. 

"During  such  'period'  as  the  said  Board 
shall  forbid "  see  State  v.  Strauss,  49  Md. 
288,  299. 

Period  of  exportation  see  Sampson  v.  Peas- 
lee,  20  How.  (U.  S.)  571,  576,  15  L.  ed.  1022. 

"  Period  of  probation "  see  People  v. 
Kearney,  164  N.  Y.  64,  66,  58  N.  E.  14. 

66.  Jolley  v.  Hardeman,  111  Ga.  749,  751, 
36  S.  E.  952. 

67.  Webster  Diet,  [quoted  in  Fisk  v. 
Spring,  25  Hun  (N.  Y.)  367,  369,  62  How. 
Pr.  510]. 

68.  Webster  v.  Peck,  31  Conn.  495,  498; 
Work  V.  Kinney,  5  Ida.  716,  718,  57  Pae.  745. 

69.  Illinois  Cent.  R.  Co.  v.  McCIellan,  54 
111.  58,  67,  5  Am.  Rep.  83. 

"  Articles  perishable  in  their  own  nature  " 
see  Astor  v.  Union  Ins.  Co.,  7  Cow.  (N.  Y.) 
202,  216. 

"  Perishable  goods  "  are  goods  which  decay 
and  lose  their  value  if  not  speedily  put  to 
their  intended  use  (Black  L.  Diet,  [quoted  in 
Witherspoon  v.  Cross,  135  Cal.  96,  98,  67  Pac. 
18]),  or  are  lessened  in  value  by  being  kept 
(Schumann  V.  Davis.  13  N.  Y.  Suppl.  575)  ; 
articles  which  contain,  in  themselves  the  ele- 
ments of  speedy  decay  (McCreery  v.  Berney 
Nat.  Bank,  116  Ala.  224,  229,  22  So.  577,  67 
Am.  St.  Rep.  105;  Illinois  Cent.  R.  Co.  V. 
McClfillan,  54  111.  58,  67,  5  Am.  Rep.  83)  ; 
such  personal  property  as  has  in  itself  ele- 
ments of  dcHtruction  or  decomposition 
(Steele  v.  Wyatt,  23  Ala.  764,  768,  58 
Am.  Dec.  317).  And  may  include:  Eggs  (TTun- 
U:r  V.  Baltimore  Packing,  etc.,  (,'().,  75  Minn. 
408,  410,  78  N.  W.  II),  frosh  (isli  (.lolley  v. 
Hardeman,  111  Ga.  749,  752,  38  S.  E.  952), 


fruit  (Jolley  v.  Hardeman,  supra),  potatoes 
(Williams  v.  Cole,  16  Me.  207,  208;  Davis 
V.  Ainsworth,  14  How.  Pr.  (N.  Y.)  346; 
Robinson  v.  Commonwealth  Ins.  Co.,  20  Fed. 
Cas.  No.  11,949,  3  Sumn.  220),  and  slaves 
(Steele  v.  Wyatt,  23  Ala.  764,  769,  58  Am. 
Dec.  317;  Dugans  v.  Livingston,  15  Mo.  230, 
234 ) .  But  has  been  held  not  to  include : 
Cotton  (Weis  v.  Basket,  71  Miss.  771,  774, 
15  So.  659),  hay  (Newman  v.  Kane,  9  Nev. 
234,  236),  leasehold  interest  (Birmingham 
First  Nat.  Bank  v.  Consolidated  Electric 
Light  Co.,  97  Ala.  465,  466,  12  So.  71),  lum- 
ber (Mosher  v.  Bay  County  Cir.  Judge,  108 
Mich.  579,  580,  66  N.  W.  478),  and  pickled 
fish  (Baker  v.  Ludlow,  2  Johns.  Cas.  (N.  Y.) 
289,  290). 

"  Perishable  property  "  is  property  perish- 
able in  its  own  nature  or  character,  and  not 
property  that  may  be  subject  or  liable  to 
loss  by  trespass,  larceny  or  fire.  Oneida  Nat. 
Bank  v.  Paldi,  2  Mich.  N.  P.  221. 

Consumable,  or  perishable,  articles  are  of 
two  classes. —  1,  those  which  are  necessarily 
destroyed  in  their  use,  such  as  corn,  hay, 
etc. ;  and  2,  those  which  are  not  so  much  so, 
as  being  productive,  and  the  capital  kept 
up  by  the  increase,  such  as  stock  of  horses, 
cattle,  etc.  Patterson  v.  Devlin,  McMull.  Eq. 
(S.  C.)  459,  466. 

Goods  which  are  lessened  in  value  and  be- 
come worse  by  being  kept,  and  goods  used 
by  fashionable  tailors,  the  styles  in  which 
change  every  season,  and  which  are  liable 
to  become  hard  and  unsuitable  for  use,  and 
moth-eaten  and  injured  by  dust,  are  deemed 
perishable.  Schumann  v.  Davis,  13  N.  Y. 
Suppl.  575. 

70.  Morgan  Leg.  Max.  [citing  Halker- 
stone  109]. 

71.  Peloubet  Leg.  Max.  [citing  Lofft  Max. 
40]. 

72.  Burns      Monell,  7  N.  Y.  Sni)pl.  624. 

73.  Bouvier  L.  Diet,  [citing  3  Inet.  166]. 
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Edited  by  J.  J.  Maclaken,  D.  C.  L.,  LL.  D. 
Justice  of  the  Court  of  Appeal  for  Ontario.* 

I.  Offenses  and  responsibility  Therefor,  1399 

A.  Definition  and  Nature  of  Offense,  1399 

1.  At  Common  Law,  1399 

a.  Perjury,  1399 

b.  False  Swearing,  1400 

2,  By  Statute,  1400 

B.  Elements  of  Offense,  1402 

1.  In  General,  1403 

2.  Falsity  of  Testimony  and  Knowledge  Thereof,  1402 

a.  Necessity  That  Testimony  Be  False,  1402 

b.  Knowledge  of  Falsity  and  Intent,  1403 

(i^  In  General,  1403 
(ii)  Bash  Statements,  1404 

(a)  According  to  Belief,  1404 

(b)  Contrary  to  Belief,  1404 
(ill)  Opinions,  1405 

(a)  As  to  Matters  of  Fact,  1405 

(b)  As  to  Matters  of  Law,  1405 

3.  Proceeding  in  Which  Oath  Is  Administered,  1405 

a.  In  General,  1405 

(i)  At  Common  Law,  1405  . 
(ii)  By  Statute,  1406 

b.  Particular  Proceedings,  1406 

(i)  Affidavits  and  Depositions,  1406 

(a)  Affidavits,  1406 

(b)  Depositions,  1407 

(ii)  Acknowledgment  of  Deed,  1407 
(ill)  Application  For  Marriage  License,  1407 
(iv)  Banhruptcy  and  Insolvency  Proceedings,  1408 
(v)  Claim  to  Public  Money,  1408 

(vi)  Examination  as  to  Competency  of  Juror,  1408 

(vii)  Justification  of  Surety,  1409 

(viii)  Statement  of  Officers  as  to  Condition  of  Bank  or 

Corporation,  1409 

(ix)  Naturalization  Proceedings,  1409 

(x)  Proceedings  Before  Grand  Jury,  1409 

(xi)  Proceedings  Before  Land-Office,  1410 

(xii)  Proceedings  Before  Referees  and  Arbitrators,  1410 

(xiii)  Miscellaneous  Proceedings,  1410 

c.  Yoluntary,  Official,  and  Promissory  Oaths,  1411 

(i)  Voluntary  Oaths,  1411 

(ii)  Official  and  Other  Promissory  Oaths,  1411 

4.  Jurisdiction  or  Authority  to  Administer  Oath,  1411 

a.  Judicial  Oaths,  1411 
(i)  In  General,  1411 

(n)  Defects  or  Irregularities  Not  Jurisdictional,  1412 
(ill)  Defects  Rendering  Action  Void,  1413 


♦Author  of  "Bills,  Notes  aad  Cheques,"  "Banks  and  Banking,"  "Roman  Law  inEnghsh  Jurisprudence,"  etc. 
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b.  Non-Judicial  Oaths,  1413 

(i)  Necessity  of  Authority  to  Ad/rrmiist&r  Oath,  1413" 

{k\  In  General,  1413 

(b)  Under  Laws  of  the  United  States,  1413 

(ii)  Pa/rticular   Officers    or    Persons  Aut?torized  to- 

Administer  Oaths,  1415 

(a)  Justices  of  the  Peace,  1415 

(b)  Notaries  Public,  1415 

(c)  Other  Ministerial  Officers,  1415 

(d)  Deputies  and  Assistants,  1416 

(e)  De  Facto  Officers,  1416 

5.  Administration,  Form,  and  Mahing  of  Oath  or  Substitute 

Therefor,  1416 

a.  In  General,  1416 

b.  Verification  of  Affidavits  and  Other  Writings,  1417 

6.  Materiality  of  Testimony,  Assertion,  or  Oath,  1417 

a.  Materiality  of  Testimony  or  Assertion,  1417 

(i)  Necessity  That  Testimony  or  Assertion  Be  Mate- 

rial, 1417 

(ii)  Test  of  Materiality,  1418 

(a)  As  to  Degree,  1418 

(b)  A  s  to  Time,  1419 
(ill)  Particular  Instances,  1420 

(a)  Justification  of  Surety,  1420 

(b)  Testimony  Before  Grand  Jury,  1420 

(c)  Testimony  to  Prove  Alibi,  1420 

(d)  Testimony  in  Aggravation  or  Mitigation  of 

Damages,  1420 

(e)  Testimony  Going  to  Credit  of  Witness,  1420 

(f)  Incompetency  of  Witness  or  Testimony  and 

Waiver  Thereof,  1421 

b.  Materiality  of  Oath,  1421 

C.  Defenses,  1431 

1.  Truth  of  Facts  Testified  to,  1421 

2.  Acquittal  in  Former  Proceeding,  1422 

3.  Intoxication,  1422 

4.  Advice  of  Counsel,  1422 

5.  Threats,  1422 

6.  Other  Defenses,  1422 

D.  Persons  Liable,  1423 

E.  Subornation  of  Perjury  and  Attempts,  1423 

1.  Subornation,  1423 

a.  Definition  and  Nature  of  Offense,  1423 

b,  Elements  of  Offense,  1423 

2.  Attempts  to  Suborn,  1434 

II.  PROSECUTION  AND  PUNISHMENT,  1434 

A.  Prosecution  Pending  Civil  Action,  1424 

1.  In  General,  1424 

2.  Pennsylvania  Rule,  1434 

B.  Indictment  and  Information,  1424 

1.  Form  and  Remdsites  in  General,  1424 

a.  General  Rales,  1424 

b.  Statutory  Form,  142G 

c.  Averments  as  to  Tim.e,  1427 

2.  Description  of  Proceeding  in  Which  Oath  Was  Administered,!^^ 

a.  In  (hinevid, 

b.  N(d'H,re  <f  J^rooeeding  and  Issues,  1428 
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»  c.  Setting  Out  Record  or  Proceedings,  1429 

d.  Result  or  Determination  of  Issue  or  Contest,  1429 

3.  Jurisdiction  and  Authority  to  Administer  Oath,  1439 

a.  Jurisdiction  of  Court,  1429 

(i)  In  General,  1429 

(a)  At  Common  Law,  1429 

(b)  Under  Modern  Statutes,  1430 

(ii)  How  Jurisdiction  Was  Acqidred,  1430 

b.  Jurisdiction  of  Ministerial  Officer  Sitting  as  Court,  1430 

c.  Authority  of  Officer  to  Administer  Oath,  1430 

(i)  In  General,  1430 

(ii)  How  Authority  Was  Acquired,  1431 

d.  Description  of  Court  or  Officer  Administering  Oath,  1431 

(i)  Description  of  Court,  1431 

(ii)  Description  of  Officer,  1432 

4.  Administration,  Form,  and  Making  of  Oath,  1482 

5.  Setting  Out  False  Matter,  1433 

6.  Materiality  of  Testimony,  Assertion,  or  Oath,  1433 

a.  necessity  of  Averment  of  Materiality  of  Testimony  or 

Assertion,  1433 

(i)  In  General,  1433 

(ii)  Necessity  of  Averring  Facts  to  Show  Materiality,  1435 
(ill)  Necessity    of   Express    Averment    When  Facts 
Alleged,  1436 

b.  Necessity  of  Averment  of  Materiality  of  Oath,  1436 

c.  Necessity  of  Averment  of  Competency  of  Testimony,  1437 

7.  Assignment  of  Perjury,  1437 

a.  In  General,  1437 

(i)  As  to  Falsity,  1437 

(a)  Ii  General,  1437 

(b)  When  Testimony  Was  Given  on  Information 

and  Belief,  1438 
(ii)  As  to  Intent,  1438 
(hi)  As  to  Knowledge  of  Falsity,  1439 

b.  Joinder  of  Assignments,  1439 

8.  Subornation  of  Perjury  and  Attempts,  1440 

a.  Subornation,  1440 

b.  Attempts  to  Suborn,  1440 

9.  Yariance,  1441 

a.  In  General,  1441 

b.  As  to  Time  of  Giving  Testimony,  1441 

c.  As  to  Description  of  Proceeding  in  Which  Oath  Was 

Administered,  1441 

d.  As  to  Description  of  Court  or  Officer  Administering 

Oath,  1U2 

e.  As  to  Administration,  Form,  and  Making  of  Oath,  1442 

f .  As  to  Matter  Sworn  to,  1442 
C.  Evidence,  1443 

1.  Presumptions  and  Burden  of  Proof,  1448 

2.  Admissibility,  1443 

a.  In  General,  1443 

b.  Intent,  Knowledge,  and  Motive,  1444 

(i)  Intent,  1444 

(ii)  Knowledge,  1444 
(hi)  Motive,  1445 

c.  Proceeding  in  Which  Oath  Was  Administered,  1445 

d.  Jurisdiction  and  Authority  to  Administer  Oath,  1445 

e.  Administration,  Form,  and  Making  of  Oath,  1446 


1398    [30  Cyc] 


PERJURY 


f.  Materiality  of  Testimony  or  Assertion]  1446  ' 

g.  Matter  Sworn  to,  1446 

h.  Truth  or  Falsity  of  Oath,  1447 

i.  Suhornation  of  Perjury,  1448 

3.  Weight  and  Sufficiency,  1448 

a.  In  General,  1448 

b.  Intent  and  Knowledge  of  Falsity,  1449 

c.  Proceeding  in  Which  Oath  Was  Administered,  1449 

d.  Jurisdiction  and  Authority  to  Administer  Oath,  1449 

e.  Administration,  Form,  and  Making  of  Oath,  1450 

f.  Materiality  of  Testimony  or  Assertion,  1450 

g.  Matter  Sworn  to  and  Falsity  Thereof,  1451 

(i)  In  General,  1451 

(ii)  Proof  of  One  Assignment  Sufficient,  1452 

h.  Suhornation  of  Perjury,  1452 

4.  Number  of  Witnesses  and  Corroboration,  1452 

a.  Early  Rude,  1452 

b.  Modern  Rule,  1452 

(i)  In  General,  1452 
(ii)  Corroboration,  1453 

(a)  In  General,  1453 

(1)  Necessity,  1453 

(a)  In  General,  1453 

(b)  Subornation  of  Perjury,  1454 

(2)  Degree,\\^^ 

(3)  Manner,  1455 

(a)  In  General,  1455 

(b)  By  Circumstances,  1455 

(c)  By  Declarations  or  Admissions  of 

Accused,  1455 

(b)  Corroboration  Between  Assignments,  1455 

(c)  Sufficiency  of  Evidence  as  Basis  of  Corrobora- 

tion, 1455 

D.  Trial,  Review,  and  Punishment,  1455 

1.  Questions  of  law  and  Fact,  1455 

a.  Jurisdiction,  1455 

b.  Materiality  of  False  Testimony,  1456 

c.  Questions  of  Fact,  1456 

2.  Instructions,  1456 

a.  In  General,  1456 

b.  As  to  Material  Allegations  and  Facts  to  Be  Proved,  1457 

c.  As  to  Wilfulness  and  Knowledge  of  Falsity  of  Testi- 

mony, 1457 

d.  As  to  Effect  of  Evidence  Admitted  For  Particular  Pur- 

pose,  1458 

e.  As  to  Degree  of  Proof  Required,  1458 

(i)  In  General,  1458 

(ii)  As  to  Number  and  Corroboration  of  Witnesses,  1458 

3.  Verdict,  urn 

4.  New  Trial,  1459 

6.  Appeal  and  E7'ror,  1459 

6,  Sentence  and  Punishment,  1459 

CROSS-IIIOFISRISNOQS 

For  Matters  Tlclatiiig  to : 

7\cf,oin|)li(',(!S,  H(!0  OitiMiNAr,  Law. 
All'idavitH  (ioiicrally,  bocj  Akfidavith. 
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For  Matters  Relating  to  —  {continued) 
Arrest,  see  Aekest. 
Bail,  see  Bail. 

Bill  of  Discovery  to  Guard  Against  Perjury,  see  Discovert. 
Civil  Liability  For  Perjury,  see  Actions. 
Contempt  of  Court  by  Perjury,  see  Contempt. 

Disbarment  of  Attorney  For  Perjury  or  Subornation,  see  Attoknet  and 
Client. 

Former  Jeopardy,  see  Criminal  Law. 

Grand  Jurors  as  Witnesses  as  to  Perjury,  see  Grand  Juries  ;  "Witnesses. 

Intimidation  of  Witnesses,  see  Obstructing  Justice. 

Joinder  of  Offenses  in  Indictment,  see  Indictments  and  Informations. 

Judgment  Procured  by  Perjury  as  a  Bar,  see  Judgments. 

Libel  or  Slander  in  Charging  Perjury,  see  Libel  and  Slander. 

Oaths  and  Affirmations  Generally,  see  Oaths  and  Affirmations. 

Perjury : 

As  Contempt  of  Court,  see  Contempt. 
As  Ground  For : 

Civil  Action,  see  Actions. 
Collateral  Attack  on  Judgment,  see  Judgments. 
Disbarment  of  Attorney,  see  Attorney  and  Client. 
Equitable  Relief  Against  Judgment,  see  Judgments. 
Impeaching  Foreign  Judgment,  see  Judgments. 
New  Trial,  see  Criminal  Law  ;  New  Trial. 
Opening  or  Vacating  Judgment,  see  J udgments. 
By  Officer  of  Bank  or  Other  Corporation  in  Return  or  Report,  see  Banes 

AND  Banking  ;  Corporations. 
In  Bankruptcy  Proceedings,  see  Bankruptcy. 
In  Naturalization  Proceedings,  see  Aliens. 
In  Proofs  of  Loss,  see  Fire  Insurance. 
Suppression  of  Evidence,  see  Obstructing  Justice. 
Test  of  Sufficiency  of  Affidavit,  see  Affidavits. 
For  General  Matters  Relating  to  Criminal  Law  and  Criminal  Procedure,  see 
Criminal  Law. 

L  Offenses  and  responsibility  therefor. 
A.  Definition  and  Nature  of  Offense^  —  1.  Ax  Common  Law  —  a.  Perjury. 

By  the  common  law  perjury  is  the  wilful  and  corrupt  taking  of  a  false  oath,  law- 
fully administered  in  a  judicial  proceeding  or  the  course  of  justice  in  regard  to  a 
matter  material  to  the  issue  or  point  of  inquiry.'^    At  common  law  it  is  a  misde- 


1.  Subornation  of  perjury  see  infra,,  I,  E. 

2.  See  Hood  v.  State,  44  Ala.  81,  86;  Baeon 
Abr.  tit.  "  Perjury  " ;  3  Coke  Inst.  164.  And 
see  the  following  cases : 

Arkansas. —  Horn  i;.  Foster,  19  Ark.  346, 
350. 

Connecticut . —  Arden  v.  State,  11  Conn. 
408,  411;  Chapman  v.  Gillet,  2  Conn.  40,  47, 
62. 

Delatcare. —  State  v.  Fahey,  3  Pennew.  594, 
602,  54  Atl.  690. 

Florida.— MiUer  v.  State,  15  Fla.  577,  585. 

/Zh'tjots.— Hereford  v.  People,  197  111.  222, 
227,  64  N.  E.  310. 

Iowa. —  State  v.  Morse,  1  Greene  503,  508. 

Kentucky. —  Com.  v.  Maynard,  91  Ky.  131, 
132,  15  S.  W.  52,  12  Ky.  L.  Rep.  710;  Com. 
V.  Powell,  2  Mete.  10,  12:  Com.  v.  Edison, 
9  S  W.  161,  10  Ky.  L.  Rep.  340. 


Louisiana. —  State  v.  Matlock,  48  La.  Ann. 
663,  664,  19  So.  669. 

Massachusetts. —  Com.  v.  Smith,  1 1  Allen 
243,  253. 

Michigan. —  Beecher  v.  Anderson,  45  Mich. 
543,  552,  8  N.  W.  539;  People  v.  Fox,  25 
Mich.  492,  496. 

Missouri. —  State  v.  Lavalley,  9  Mo.  834, 
836. 

New  York. —  People  v.  Martin,  77  N.  Y. 
App.  Div.  396,  405,  79  N.  Y.  Suppl.  340  [af- 
firmed in  175  N.  Y.  315,  67  N.  E.  589,  96 
Am.  St.  Pep.  628] ;  Hopkins  v.  Smith,  3 
Barb.  599,  600. 

North  Carolina. —  State  v.  Brown,  79  N.  C. 
642,  643. 

OAio.— Hamm  v.  Wickline,  26  Ohio  St.  81, 
83. 

Pennsylvania. —  Com.  v.  Williams,  1  Lack. 
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meaner,*  but  it  has  been  made  a  felony  in  most  states  by  statute/  It  seems  that 
under  the  very  early  common  law  perjury  was  not  regarded  as  a  punishable 
ofiense.^ 

b.  False  Swearing.  In  some  cases  the  taking  of  a  false  oath  was  punishable 
at  common  law  by  indictment  as  a  misdemeanor,  although  the  offense  did  not 
amount  to  perjury.* 

2.  By  Statute.  As  modified  by  statute,  perjury  may  be  more  accurately 
defined  to  be  the  wilful  and  corrupt  assertion  of  a  falsehood,  under  oath  or  atfir- 


Leg.  E«c.  264;  Com.  v.  Kuntz,  4  Pa.  L.  J. 
163,  165. 

South  Carolina. —  State  v.  Byrd,  28  S.  C. 
18,  21,  4  S.  E.  793,  13  Am.  St.  Rep.  660. 

Texas. —  Langford  v.  State,  9  Tex.  App. 
283,  285. 

Vermont. —  State  v.  Rowell,  70  Vt.  405, 
408,  41  Atl.  430;  State  v.  Simons,  30  Vt. 
620,  622. 

United  States.— JJ.  S.  v.  Bailey,  9  Pet.  238, 
258,  9  L.  ed.  113;  U.  S.  v.  Howard,  132  Fed. 
325,  338;  In  re  Eainsford,  20  Fed.  Cas.  No. 
11,637. 

Other  definitions  are:  "A  crime  committed 
■when  a  lawful  oath  is  ministered  by  any. 
that  hath  authority,  to  any  person  in  any 
judicial  proceeding,  who  sweareth  absolutely 
and  falsely  in  any  matter  material  to  the 
issue  or  cause  in  question,  by  their  own  act 
or  by  the  subornation  of  others."  3  Coke 
Inst.  164  Iquoted  in  People  v.  Fox,  25  Mich. 
492,  496]. 

"A  wilful  false  Oath,  by  one  who  being 
lawfully  required  to  depose  the  Truth  in  any 
Proceeding  in  a  Course  of  Justice,  swears 
absolutely,  in  a  Matter  of  some  Consequence 
to  the  Point  in  question,  whether  he  be  be- 
lieved, or  not."    1  Hawkins  P.  C.  c.  69,  §  1. 

"A  wilful  false  oath  by  one  who,  being 
lawfully  required  to  depose  the  truth  in  any 
proceeding  in  a  court  of  justice,  swears  ab- 
solutely in  a  matter  of  some  consequence  to 
the  point  in  question,  whether  he  be  believed 
or  not."    Bacon  Abr.  tit.  "  Perjury." 

"A  crime  committed  when  a  lawful  oath  is 
administered,  in  some  judicial  proceeding,  to 
a  person  who  swears  willfully,  absolutely,  and 
falsely,  in  a  matter  material  to  the  issue  or 
point  in  question."   4  Blaekstone  Comm.  137. 

"All  such  false  oaths  as  are  taken  before 
those,  who  are,  in  any  way,  intrusted  witli 
the  administration  of  public  justice,  in  rela- 
tion to  any  matter  before  them  in  debate, 
are  properly  perjuries."  Ardcn  v.  State,  11 
Conn.  408,  412  {.citing  1  Hawkins  P.  C.  c.  60, 
§  31. 

"  The  wilful  assertion  as  to  a  matter  of 
fact,  opinion,  belief,  or  kno\vledp;c,  made  by 
a  witness  in  a  judicial  proceeding  as  part 
of  his  evidence!,  either  upon  oath,  or  in  any 
form  allowed  liy  law  to  be  substituted  for 
an  oath,  whether  such  evidence  is  given  in 
open  court,  or  in  an  iillidavit,  or  otherwise, 
Bucli  asHcrtion  Ix-ing  known  to  such  witness 
to  bo  falK(!,  and  being  inlondcd  l)y  liini  io 
mislead  tli(!  court,  jury,  or  person  lioliling 
the  proceeding."  Herring  v.  State,  119  Oa. 
70!),  715.  '10  S.  E.  876  [quolintj  2  Wharton 
€r.  L.  K  1244]. 
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"  [Perjury]  consists  in  the  oath  by  which 
the  party  indicted  swears  to  the  truth  of 
some  matter."  U.  S.  Ambrose,  108  U.  S. 
330,  341,  2  S.  Ct.  682,  27  L.  ed.  746. 

To  sustain  a  prosecution  for  perjury  at 
common  law,  it  must  appear  that  the  oath 
was  false,  the  intention  wilful,  the  proceed- 
ings judicial,  the  party  lawfully  sworn,  the 
assertion  absolute,  and  the  falsehood  material 
to  the  matter  in  question.  In  re  Franklin 
County,  5  Ohio  S.  &  C.  PI.  Dec.  691,  7  Ohio 
N.  P.  450;  Com.  v.  Kuntz,  4  Pa.  L.  J.  163; 
Eex  V.  Dunn,  1  D.  &  R.  10,  16  E.  C.  L.  10; 
Rex  V.  Aylett,  1  T.  R.  63,  1  Rev.  Rep.  152. 
And  see  Schmidt  v.  Witherick,  29  Minn. 
156,  12  N.  W.  448. 

3.  3  Coke  Inst.  163,  165.  And  see  Com.  v. 
Swanger,  108  Ky.  579,  57  S.  W.  10,  22  Kv. 
L.  Rep.  276;  State  v.  Matlock,  48  La.  Ann. 
663,  19  So.  669;  Wile  v.  State,  60  Miss.  260; 
State  V.  Terry,  30  Mo.  368;  State  v.  Wil- 
liams, 30  Mo.  364;  Rex  v.  Johnson,  2 
Show.  1. 

4.  Arkansas. — Nelson  v.  State,  32  Ark.  192. 
Georgia.— A.  v.  B.,  R.  M.  Charlt.  228. 
Kentucky. —  Com.  v.  Swanger,  108  Ky.  579, 

57  S.  W.  10,  22  Ky.  L.  Rep.  276;  Com.  v. 
Powell,  2  Mete.  10. 

Missouri. —  State  v.  Terry,  30  Mo.  368 ; 
State  V.  Williams,  30  Mo.  364. 

North  Carolina. —  State  v.  Shaw,  117  N.  C. 
764,  23  S.  E.  246. 

5.  See  Actions,  1  Cyc.  687.  And  see  in- 
fra, II,  D,  6. 

6.  Miller  v.  State,  15  Fla.  577,  585;  Com.  v. 
Williamson,  4  Gratt.  (Va.)  554  (false  oath 
before  clerk  by  one  applj'ing  for  a  marriage 
license)  ;  Reg.  v.  Hodgkiss,  L.  R.  1  C.  C.  212, 
11  Cox  C.  C.  365,  39  L.  J.  M.  C.  14,  21  L.  T. 
Rep.  N.  S.  564,  18  Wkly.  Rep.  150;  Reg.  v. 
Chapman,  2  C.  &  K.  846,  3  Cox  C.  C.  467,  1 
Den.  C.  C.  432,  13  Jur.  885,  18  L.  J.  M.  C. 
152,  T.  &  90,  61  E.  C.  L.  846;  Reg.  v. 
Darby,  7  Mod.  100;  Ex  p.  Overton,  2  Rose 
257  ;  Rex  r.  Cole,  5  Can.  Cr.  Cas.  330,  3  Ont. 
L.  Rep.  389 ;  Reg.  r.  Clement.  26  U.  C.  Q.  B. 
297.  And  see  State  v.  Coleman,  117  La.  673, 
42  So.  471. 

Distinction  between  "  perjury  "  and  "  false 
oath." — There  is  a  difTercnce  between  a/  wil- 
ful false  oath,  fonstiluting  the  crime  of  ])er- 
jury,  and  a  false  oath  which,  at  common  law, 
might  be  jjunishablo  as  a  misdemeanor.  The 
one  is  stiii)b()rn  and  corrupt,  while  the  other 
is  simply  not  true,  lacking  the  elcinonts  which 
go  in  conslilute  the  crime  of  perjury.  Miller 
St  lite,  l.T  IHa.  577,  585. 

False  swearing  indictable  under  statute 
SCO  infra,  I,  A,  2. 
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mation  administered  by  authority  of  law,  in  a  material  matter,  the  offense  being 
enlarged  and  made  to  extend  to  other  false  oaths  than  those  taken  in  the  course 
of  judicial  proceedings.''  In  some  states  the  statute  creates  the  offense  of  false 
swearing,  which  is  totally  distinct  from  that  of  perjury  at  common  law.^  To  con- 
stitute this  offense  it  is  not  necessary  either  that  tlie  false  oath  should  be  taken  in 
a  judicial  proceeding  pending  at  the  time,  or  in  a  matter  material  to  any  point  in 
question  ;  but  it  is  complete  if  the  false  oath  is  taken  knowingly  and  wilfully  on  a 
subject  on  which  the  party  could  be  legally  sworn,  and  before  a  person  legally 


7.  See^the  statutes  of  the  several  states; 
and  the  following  cases : 

Arkansas. —  The  wilful  and  corrupt  swear- 
ing, testifying,  or  afhrming  falsely  to  any 
material  matter  in  any  cause,  matter,  or  pro- 
ceeding before  any  court,  tribunal,  body,  or 
other  officer  having  authority  to  administer 
oaths.  State  v.  Kirkpatrick,  32  Ark.  117, 
122.  The  wilful  and  corrupt  swearing,  af- 
firming, or  declaring  falsely  to  any  affidavit, 
deposition,  or  probate,  authorized  by  law  to 
be  taken  before  any  court,  tribunal,  body 
politic,  or  officer.  Horn  v.  Foster,  19  Ark. 
346,  350. 

California. —  Pen.  Code,  §  118,  provides 
that  "  every  person  who,  having  taken  an 
oath  that  he  will  testify,  declare,  depose,  or 
certify  truly  before  any  competent  tribunal, 
officer,  or  person,  in  any  of  the  cases  in 
which  such  an  oath  may  by  law  be  adminis- 
tered, willfully  and  contrary  to  such  oath 
states  as  true  any  material  matter  which  he 
knows  to  be  false,  is  guilty  of  perjury." 
People  V.  Simpton,  133  Cal.  367,  368,  65  Pac. 
834.  And  see  People  v.  Von  Tiedeman,  120 
Cal.  128,  52  Pac.  155. 

Florida.— Miller  v.  State,  15  Fla.  577. 

Illinois. —  Young  v.  People,  134  111.  37,  24 
N.  E.  1070. 

Maryland. —  Under  Code,  art.  30,  §  155, 
"  affirmation  or  oath  if  made  wilfully  and 
falsely  in  any  of  the  following  cases,  shall  be 
deemed  perjury;  first  in  all  cases  where  false 
swearing  would  be  perjury  at  common  law; 
secondly  in  all  affidavits  required  by  law  to 
be  taken."  It  is  wilfully  and  falsely  swear- 
ing to  an  untruth  in  any  instance  mentioned 
in  the  statutes  which  it  defines  as  perjury 
and  subjects  to  punishment  as  such.  State 
V.  Bixler,  62  Md.  354,  357. 

New  Jersey. —  State  v.  Dayton,  23  N.  J.  L. 
49,  53  Am.  Dec.  270. 

New  York. —  By  Pen.  Code,  §  96,  a  person 
who  swears  or  affirms  that  he  will  truly 
testify,  declare,  depose,  or  certify,  or  that 
any  testimony,  declaration,  deposition,  cer- 
tificate, affidavit  or  other  writing  by  him 
subscribed,  is  true,  in  an  action,  or  a  special 
proceeding,  or  upon  any  hearing,  or  inquiry, 
or  on  any  occasion  in  which  an  oath  is  re- 
quired by  law,  or  is  necessary  for  the  prose- 
cution or  defense  of  a  private  right,  or  for 
the  ends  of  public  justice,  or  may  lawfully 
be  administered,  and  who  in  such  action  or 
proceeding,  or  on  such  hearing,  inquiry  or 
other  occasion,  wilfully  and  knowingly  tes- 
tifies, declares,  deposes,  or  certifies  falsely,  in 
any  material  matter,  or  states  in  his  testi- 
mony,  declaration,   deposition,   affidavit  or 


certificate,  any  material  matter  to  be  true 
which  he  knows  to  be  false,  is  guilty  of 
perjury.  See  Chamberlain  v.  People,  23  N.  Y. 
85,  80  Am.  Dec.  255;  People  v.  Doody,  72 
N.  Y.  App.  Div.  372,  76  N.  Y.  Suppl.  606 
[afflrined  in  172  N.  Y.  165,  64  N.  E.  807]; 
Foreman  v.  Union,  etc.,  Co.,  83  Hun  385,  31 
N.  Y.  Suppl.  947;  People  v.  Ostrander,  64 
Hun  335,  19  N.  Y.  Suppl.  324,  328;  People 
V.  Martin,  38  Misc.  67,  76  N.  Y.  Suppl.  953 
[reversed  in  77  N.  Y.  App.  Div.  396,  79  N.  Y. 
Suppl.  340  (affirmed  in  175  N.  Y.  315,  67 
N.  E.  589,  96  Am.  St.  Rep.  628)];  People  v. 
Dishler,  4  N.  Y.  Cr.  188. 

North  Carolina. —  State  v.  Witherow,  7 
N.  C.  153. 

O/cZa/ioma.— Rich  v.  U.  S.,  1  Okla.  354,  33 
Pac.  804,  2  Okla.  146,  37  Pac.  1083. 

Oregon. —  State  v.  Smith,  47  Oreg.  485,  83 
Pac.  865. 

South  Carolina. —  State  v.  Byrd,  28  S.  C. 
18,  4  S.  E.  793,  13  Am.  St.  Rep.  660. 

Texas.— State  v.  Perry,  42  Tex.  238;  Fer- 
guson V.  State,  36  Tex.  Cr.  60,  35  S.  W.  369 ; 
Langford  v.  State,  9  Tex.  App.  283. 

Vermont. —  St.  §  5079,  provides  that  "  a 
person  of  whom  an  oath  is  required  by  law, 
who  wilfully  swears  falsely  in  regard  to  any 
matter  or  thing  respecting  which  such  oath 
is  required,  shall  be  guilty  of  perjury."  See 
State  V.  Rowell,  70  Vt.  405,  409,  41  Atl.  430. 

8.  Com.  V.  Powell,  2  Mete.  (Ky.)  10;  State 
V.  Coleman,  117  La.  973,  42  So.  471;  State 
V.  Boland,  12  Mo.  App.  74;  O'Bryan  v.  State, 
27  Tex.  App.  339,  11  S.  W.  443;  Langford  v. 
State,  9  Tex.  App.  283.  It  is  only  necessary 
to  show,  in  order  to  convict  defendant  of 
false  swearing  under  Ky.  St.  (1903)  §  1174, 
that  the  false  statement  was  wilfully  made 
with  a  knowledge  of  its  falsity  on  a  subject 
as  to  which  he  might  be  legally  sworn,  and 
that  the  oath  was  legally  administered. 
Stamper  v.  Com.,  100  S.  W.  286,  30  Ky.  L. 
Rep.  992. 

In  Texas  perjury  is  a  false  oath  required 
by  law,  as  distinguished  from  "  false  swear- 
ing," which  is  a  voluntary  declaration  or  affi- 
davit which  is  not  required  by  law,  or  made 
in  the  course  of  judicial  proceedings. 
O'Bryan  V.  State,  27  Tex.  App.  339,  11  S.  W. 
443. 

Repeal  of  statutes. —  Since  false  swearing 
and  perjury  are  distinct  off'enses,  a  statute 
defining  and  punishing  false  swearing  does 
not  impliedly  repeal  an  earlier  statute  pun- 
ishing perjury.  State  v.  Coleman,  117  La. 
973,  42  So.  471,  holding  that  Acts  (1906), 
p.  200,  No.  118,  relating  to  wilful,  corrupt, 
and  false  swearing,  and  providing  that  who- 
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authorized  to  administer  oaths.*  Under  such  a  statute  a  false  statement  made  in 
the  course  of  a  judicial  proceeding  cannot  be  "false  swearing,"  but  may  be  per- 
jury.^" Perjury  is  made  an  offense  by  the  laws  of  the  United  States,"  and  the 
offense  under  these  laws  is  punishable  by  proceedings  in  the  courts  of  the  United 
States  and  not  in  the  state  courts.-'* 

B.  Elements  of  Offense  —  l.  In  General.  The  elements  of  the  offense  of 
perjury  are  the  falsity  of  the  testimony  "  and  knowledge  thereof  ;  the  proceed- 
ing in  which  the  oath  is  adnunistered,  which  must  be  such  as  to  come  within  the 
common  law  or  statutory  definition  of  the  offense;'^  the  jurisdiction  or  authority 
to  administer  the  oath;^  the  administration  and  making  of  the  oath  or  substitute 
therefor  ; "  and  the  materiality  of  the  testimony  or  assertion  and  the  oatn.^'  It  is 
not  necessary  that  the  false  oath  be  credited,  or  that  the  party  against  whom  it  is 
given  be  prejudiced  thereby,  for  the  prosecution  is  not  grounded  on  the  damage 
to  the  party,  but  on  the  abuse  of  public  justice.^® 

2.  Falsity  of  Testimony  and  Knowledge  Thereof  —  a.  Necessity  That  Testi- 
mony Be  False.  To  constitute  perjury  the  matter  sworn  to  must  be  either  false 
in  fact,^  or,  if  true,  defendant  must  believe  it  to  be  false,  in  which  case  he  is 


ever  shall  be  found  guilty  of  that  offense 
shall  be  punished,  etc.,  does  not  repeal  Rev. 
St.  §  857,  a  general  statute  regarding  per- 
jury. 

9.  Com.  V.  Powell,  2  Mete.  (Ky.)  10;  State 
V.  Boland,  12  Mo.  App.  74. 

10.  Langford  v.  State,  9  Tex.  App.  283; 
State  V.  Smith,  63  Vt.  201,  22  Atl.  604. 

11.  "Every  person  who,  having  taken  an 
oath  before  a  competent  tribunal,  officer,  or 
person,  in  any  case  in  which  a  law  of  the 
United  States  authorizes  an  oath  to  be  ad- 
ministered, that  he  will  testify,  declare,  de- 
pose, or  certify  truly,  or  that  any  written 
testimony,  declaration,  deposition,  or  cer- 
tificate by  him  subscribed  is  true,  wilfully 
and  contrary  to  such  oath  states  or  sub- 
scribes any  material  matter  which  he  does 
not  believe  to  be  true,  is  guilty  of  perjury." 
U.  S.  Rev.  St.  §  5392  [U.  S.  Comp.  St. 
(1901)  p.  3653].  See  Caha  v.  U.  S.,  152 
U.  S.  211,  14  S.  Ct.  513,  38  L.  ed.  415.  And 
see  other  cases  cited  infra,  I,  B,  3,  b,  (xi), 
note  89. 

To  constitute  perjury,  the  party  charged 
must  take  an  oath  before  some  competent 
tribunal  or  officer  that  he  will  testify,  de- 
clare, depose,  or  certify  truly  that  his  written 
testimony,  declaration,  or  certificate  by  him 
svibseribed  was  true,  when  in  fact  some  ma- 
terial matter  so  testified,  declared,  or  cer- 
tified by  him  was  false  and  imtrue,  and 
known  by  him  at  the  time  of  taking  such 
oath  to  have  been  false  and  untrue.  U.  S. 
V.  Richards.  149  Fed.  443. 

The  word  "  perjury,"  in  Pension  Act 
(1820),  c.  51,  §  2,  declaring  tliat  any  person 
who  shall  swear  falsely  in  the  ])remises  and 
l)e  tliercof  convicted  sliitll  snllcr  an  for  wilful 
and  ('f)iTU])t  ])('rjury,  docH  not  moan  the 
techniciil  ollcnsc  of  ])crjury,  hut  nioroly  refers 
to  it  for  the  ])ur]ioH('  of  udixiug  the  snme 
puniHlimcnt  an  for  t<H'lniic!il  |)crjury.  IJ.  S. 
V.  Klliot,  25  Fell.  (Jas.  No.  15,044,  3  Mason 
150. 

12.  l'<!ople  V.  Swecl iiiiin,  3  Park.  Cr. 
(N.  Y.)  358.  See  Cuiminal  Law,  12  Cyc. 
137,  205. 
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13.  See  infra,  I,  B,  2,  a. 

14.  See  infra,  I,  B,  2,  b. 

15.  See  infra,  I,  B,  3. 

16.  See  infra,  I,  B,  4. 

17.  See  infra,  I,  B,  5. 

18.  See  infra,  I,  B,  6. 

19.  Connecticut. — Arden  V.  State,  11  Conn. 
408. 

/ihnois.— Pollard  v.  People,  69  111.  148. 

Michigan. —  Hoch  v.  People,  3  Mich.  552. 

'New  Hampshire. —  State  v.  Whittemore,  50 
N".  H.  245,  9  Am.  Rep.  196. 

Yermon^.— State  v.  Rowell,  72  Vt.  28,  47 
Atl.  Ill,  82  Am.  St.  Rep.  918. 

England. —  Hamper's  Case,  3  Leon  230,  74 
Eng.  Reprint  651.  Bacon  Abr.  tit.  "'Per- 
jury"; 1  Hawkins  P.  C.  c.  69,  §§  1,  22. 

20.  Arkansas. —  Harp  v.  State,  59  Ark. 
113,  26  S.  W.  714. 

California. —  People  v.  Wong  Fook  Sam, 
146  Cal.  114,  79  Pac.  840;  Ex  p.  Meyer, 
(1895)  40  Pac.  953. 

Georgia. —  Thomas  v.  State,  71  G-a.  252. 

Kentucky.— Goslin  v.  Com.,  90  S.  W.  223, 
28  Ky.  L.  Rep.  683. 

North  Carolina. — State  v.  Lawson,  98  N.  C. 
759,  4  S.  E.  134. 

Ohio. —  In  re  Franklin  County,  5  Ohio  S. 
&  C.  PI.  Dec.  691,  7  Ohio  N.  P.  450. 

Pennsylvania. —  Com.  v.  Clark,  157  Pa.  St. 
257,  27  Atl.  723. 

South  Carolina. —  State  v.  Cockran,  1 
Bailey  50. 

Utah.— v.  S.  V.  Brown,  6  Utah  115,  21 
Pac.  461. 

Vermont.—  State  v.  Trask,  42  Vt.  152. 

Wisconsin. —  Sommers  V.  Hamburger,  91 
Wis.  107,  04  N.  VV.  880. 

United  States.— V.  S.  v.  Neale,  14  Fed. 
767. 

England. —  Rex  V.  De  Beauvoir,  7  C.  &  P. 
17,  32  E.  C.  L.  477. 

See  39  (Vnt.  Dig.  tit.  "Perjury,"  §§  65,  56. 

The  term  "  false  "  moans  "  false  in  fact " 
as  distinct  from  legal  falsity.  People  V. 
Wong  l'V)()k  Sam,  140  Cal.  'll4,  79  Pac. 
848. 

Application  for  marriage  license. —  Perjury 
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guilty  notwithstanding  it  is  in  fact  true.^'  Perjury  cannot  be  assigned  upon  testi- 
mony literally  true  to  the  question  propounded,  although  it  is  not  the  whole  truth 
touching  the  matter.^ 

b.  Knowledge  of  Falsity  and  Intent  —  (i)  In  General.  To  constitute  per- 
jury the  false  oath  must  be  taken  wilfully  and  corruptly ;  the  intent  to  testify 
falsely  must  appear  ;^  and  this  is  not  to  be  presumed  from  the  fact  of  a  material 


is  not  proved  in  respect  of  a  solemn  declara- 
tion that  there  was  no  lawful  hindrance  to 
deponent's  proposed  marriage  by  showing  that 
the  deponent  knew  the  girl  to  be  under 
twenty-one  and  that  her  parent's  consent  had 
not  been  obtained  as  required  by  the  provin- 
cial law,  if  the  marriage  was  valid  notwith- 
standing the  absence  of  such  consent.  Rex  v. 
Moraes,  12  Can.  Cr.  Cas.  145. 

21.  State  V.  Cruikshank,  6  Blackf.  (Ind.) 
62  (holding  that  when  a  person  swears  that 
a  thing  is  so  or  that  he  believes  it  to  be  so, 
when  in  truth  he  does  not  believe  it  to  be  so, 
the  oath  is  false,  although  the  fact  really  be 
as  stated);  State  v.  Gates,  17  N.  H.  373; 
People  V.  McKinney,  3  Park.  Cr.  (N.  Y.)  510; 
Rex  V.  Edwards,  1  Russell  Cr.  293 ;  1  Hawk- 
ins P.  C.  c.  69,  §  6.  See  also  State  v.  Brooks, 
33  Kan.  708,  7  Pac.  591. 

22.  Lamden  v.  State,  5  Humphr.  (Tenn.) 
83,  holding  that  an  oath  that  certain  notes 
were  due  and  unpaid,  and  that  deponent  had 
received  nothing  in  payment  thereof,  does  not 
negative  the  existence  and  justice  of  a  set-off. 

23.  Alabama. —  Green  v.  State,  41  Ala. 
419;  Ogletree      State,  28  Ala.  693. 

Arkansas. —  Harp  v.  State,  59  Ark.  113,  26 
S.  W.  714;  Nelson  v.  State,  32  Ark.  192. 

California. —  People  v.  Von  Tiedeman,  120 
Cal.  128,  52  Pac.  155. 

Florida.— mW&T  v.  State,  15  Fla.  577. 

Georgia. —  Rowe  v.  State,  99  Ga.  706,  27 
S.  E.  710;  Thomas  v.  State,  71  Ga.  252. 

Illinois.—  Wilkinson  v.  People,  226  111.  135, 
80  N.  E.  699;  Bell  1\  Senneff,  83  111.  122; 
Pollard  V.  People,  69  111.  148. 

Indiana. —  Henry  v.  Hamilton,  7  Blackf. 
506. 

Eentuclcy. —  Williams'?).  Com.,  113  Ky.  652, 
68  S.  W.  871,  24  Ky.  L.  Rep.  465;  Scott  v. 
Cook,  1  Duv.  314;  Goslin  v.  Com.,  90  S.  W. 
223,  28  Ky.  L.  Rep.  683. 

Massachusetts. —  Com.  v.  Brady,  5  Gray 
78;  Com.  'V.  Douglass,  5  Mete.  2^1. 

Michigan. —  Smith  v.  Hubbell,  142  Mich. 
637,  106  N.  W.  547. 

Minnesota. — Schmidt  v.  Witherick,  29  Minn. 
156,  12  N.  W.  448. 

Mississippi. — ^Brown  v.  State,  57  Miss.  424 ; 
Cothran  v.  State,  39  Miss.  541,  where  it  is 
said  that  false  swearing,  to  constitute  per- 
jury, must  not  only  be  wilful  but  corrupt  or 
intentionally  false ;  that  "  the  false  swearing 
must  be  wilful,  both  in  its  falsity  as  well  as 
the  act  of  swearing." 

Missouri. —  State  Higgins,  124  Mo.  640, 
28  S.  W.  178;  Martin  v.  Miller,  4  Mo.  47,  28 
Am.  Dec.  342. 

Tfleio  York. —  Lamljert  f.  People,  76  N.  Y. 
220,  32  Am.  Rep.  293,  6  Abb.  N.  Cas.  181; 
People  V.  Doody,  72  N.  Y.  App.  Div.  372,  76 
N.  Y.  Suppl.  606  [affirmed  in  172  N.  Y.  165, 


64  N.  E.  807];  People  v.  Disliler,  38  Hun 
175;  People  v.  Robertson,  3  Wheel.  Cr.  180. 

North  Carolina. — ^State  v.  Garland,  14  N.  C. 
114. 

Ohio. —  In  re  Franklin  County,  5  Ohio  S. 
&  C.  PI.  Dec.  691,  7  Ohio  N.  P.  450. 

Oregon. —  State  v.  Smith,  47  Oreg.  485,  83 
Pac.  865. 

Pennsylvania. —  Com.  v.  Clark,  157  Pa.  St. 
257,  27  Atl.  723 ;  Com.  v.  O'Grady,  4  Pa.  Dist. 
732. 

South  Carolina. — State  v.  Cockran,  1  Bailey 
50. 

Texas. —  McDonough  v.  State,  (Cr.  App. 
1905)  84  S.  W.  594;  Lyle  v.  State,  31  Tex. 
Cr.  103,  19  S.  W.  903. 

Virginia. —  Com.  v.  Cook,  1  Rob.  729. 

United  States. —  U.  S.  v.  Neale,  14  Fed. 
767 ;  U.  S.  V.  Conner,  25  Fed.  Cas.  No.  14,847, 
3  McLean  573;  U.  S.  v.  Moore,  26  Fed.  Cas. 
No.  15,803,  2  Lowell  232;  U.  S.  v.  Shellmire, 
27  Fed.  Cas.  No.  16,271,  Baldw.  370;  U.  S.  v. 
Smith,  27  Fed.  Cas.  No.  16,336;  U.  S.  v. 
Smith,  27  Fed.  Cas.  No.  16,341,  1  Sawy.  277; 
U.  S.  V.  Stanley,  27  Fed.  Cas.  No.  16,376,  6 
McLean  409.  "  Perjury  is  the  willfully  and 
corruptly  swearing  false.  .  .  .  Corruption  is 
an  element  of  crime."  In  re  Rainsford,  20 
Fed.  Cas.  No.  11,537. 

England. —  Reg.  v.  Moreau,  11  Q.  B.  1028, 
12  Jur.  626.  17  L.  J.  Q.  B.  187,  63  E.  C.  L. 
1028;  Rex  V.  De  Beauvoir,  7  C.  &  P.  17,  32 
E.  C.  L.  477;  Wyld  v.  Cookman,  Cro.  Eliz. 
492,  78  Eng.  Reprint  743;  Jackson's  Case,  1 
Lew.  C.  C.  270;  Reg.  v.  Muscot,  10  Mod.  192; 
Rex  V.  Smith,  2  Show.  165. 

Canada. —  Reg.  v.  Murphy,  9  Montreal  Leg. 
N.  95;  Reg.  V.  Denault,  8  Montreal  Leg.  N. 
250. 

See  39  Cent.  Dig.  tit.  "Perjury,"  §§  3,  57. 

The  word  "  wilful  "  means  merely  that  the 
perjured  testimony  must  have  been  given  with 
some  degree  of  deliberation.  People  Von 
Tiedeman,  120  Cal.  128,  52  Pac.  155;  Kraus- 
kopf  V.  Tallman,  38  N.  Y.  App.  Div.  273,  56 
N.  Y.  Suppl.  967  [affirmed  in  170  N.  Y.  561, 
62  N.  E.  1096] ;  In  re  Franklin  County,  5 
Ohio  S.  &  C.  PI.  Dee.  691,  7  Ohio  N.  P.  450; 
Com.  V.  Cornish,  6  Binn.  (Pa.)  249;  Com.  i;. 
O'Grady,  4  Pa.  Dist.  732. 

The  word  "  corrupt  "  means  that  the  false 
testimony  was  given  from  some  improper  and 
corrupt  motive;  that,  at  the  time  the  asser- 
tion was  made,  the  party  had  some  corrupt 
purpose  in  making  it.  In  re  Franklin  County, 
5  Ohio  S.  &  C.  PI.  Dec.  691,  7  Ohio  N.  P. 
450;  Com.  17.  O'Grady,  4  Pa.  Dist.  732. 

The  knowledge  which  a  witness  must  have 
in  order  to  render  him  guilty  of  perjury  need 
not  be  actual  knowledge,  but  may  be  knowl- 
edge with  which  he  is  chargeable  by  reason  of 
association  with  the  transaction  which  con- 
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conflict  between  the  testimony  of  the  parties  to  a  suit.^  It  must  appear  that  the 
false  oath  was  taken  with  some  degree  of  deliberation;  for  if,  upon  the  whole 
circumstances  of  the  case,  it  appears  probable  that  it  was  owing  rather  to  the 
weakness  than  the  perverseness  of  the  party,  as  where  it  was  occasioned  Ijy  sur- 
prise or  inadvertence,  it  will  not  amount  to  perjury.^^  Where  a  witness  remem- 
bers certain  material  facts,  and  he  swears  falsely,  wilfully,  and  corruptly  to  the 
effect  that  he  does  not  remember  them,  he  is  guilty  of  pei-jury.'^ 

(ii)  Rash  Statements  —  (a)  According  to  Belief  .  There  is  some  difference 
of  opinion  as  to  whether  perjury,  or  false  swearing  in  the  nature  of  perjury,  can 
be  committed  by  mere  rash  and  reckless  statements  on  oath  according  to  one's 
belief.  The  better  view  seems  to  be  that,  since  corrupt  motive  is  an  indispensable 
element  of  perjury,  one  who  honestly  testifies,  however  positively,  only  what  he 
believes  to  be  true,  cannot  be  guilty  of  perjury,  although  he  is  mistaken.^ 
Some  of  the  cases,  however,  are  to  the  contrary.^ 

(b)  Contrary  to  Belief.  Where  a  witness  swears  to  a  thing  of  which  he  con- 
sciously knows  nothing,  he  is  guilty  of  perjury although  it  is  true.^    It  is  not, 


stitutes  the  subject  of  the  investigation. 
State  V.  Faulkner,  185  Mo.  673,  84  S.  W.  967; 
State  V.  Smith,  47  Oreg.  485,  83  Pac.  865. 

Effect  of  generality  of  question. —  A  wilful 
false  statement  in  answer  to  a  question  pro- 
pounded constitutes  a  good  assignment  of 
perjury,  although  the  question  asked  is  too 
general  to  form  a  basis  for  the  impeachment 
of  the  witness.  The  generality  of  the  ques- 
tion may,  however,  be  a  circumstance  to  show 
that  the  evidence  was  not  given  wilfully  and 
deliberately  —  that  it  was  given  under  a  mis- 
take or  misapprehension;  but  a  witness  hav- 
ing boldly  answered  a  question  and  answered 
it  falsely,  as  well  as  deliberately  and  wilfully, 
cannot  afterward  avail  himself  of  the  general- 
ity of  the  question  to  defeat  a  prosecution  for 
perjury.  McDonough  v.  State,  ( Tex.  Cr.  App. 
1905)  84  S.  W.  594. 

Advice  of  counsel  as  a  defense  see  infra, 

I,  C,  4. 

24.  Bell  V.  Senneflf,  83  111.  122.    See  infra, 

II,  C,  2,  b,  3,  b. 

25.  Georgia. —  Jesse  v.  State,  20  Ga.  156. 
Jllinois.—  Bell  v.  SennefT,  83  111.  122. 
Massachusetts. —  Com.  v.  Dunham,  Thach. 

Cr.  Cas.  519. 

Missouri. —  State  v.  Higgins,  124  Mo.  640, 
28  S.  W.  178. 

'New  York. —  People  -i;.  Dishler,  38  Hun  175. 

Pennsylvania. — Com.  v.  O'&rady,  4  Pa.  Dist. 
732. 

See  39  Cent.  Dig.  tit.  "Perjury,"  §§  3,  57. 

26.  People  v.  Doody,  172  N.  Y.  165,  64 
N.  E.  807  [affirming  72  N.  Y.  App.  Div.  372, 
76  N.  Y.  Suppl.  6061. 

27.  California. —  People  v.  Von  Tiedeman, 
120  Cal.  128.  52  Pac.  155. 

Georgia.— Thomnn  v.  State,  71  Ca.  252. 
Kentucky. —  Scott  v.  Cook,  1  Duv.  314. 
Massachusetts. —  (-'om.  v.  Brady,  5  Cray  78. 
South  Carolina. — ^State  v.  Cooltran,  1  Bailey 
60. 

Texas.—  Butler  v.  State,  36  Tex.  Cr.  444,  37 
S.  W.  740. 

JIniled  fflates.~n.  S.  V.  Atkins,  24  Fed. 
Can.  No.  ]'1,'174,  1  Spnigun  558;  IT.  S.  V. 
Moore,  2<'l  I'Yd.  Ciih.  No.  15,803,  2  Lowell  232; 
U.  K.  1%  Sliellmire,  27  Fed.  Crh.  No.  16,271, 
Ualdw.  370;  U.  S.  v.  Smitli,  27  Fed.  Caw.  No. 

[I,  B.  2.  b.  (I)] 


16,341,  1  Sawy.  277.  See  also  U.  S.  v.  Smitli, 
27  Fed.  Cas.  iSTo.  16,336. 

Negligence  and  carelessness  in  coming  to 
that  belief,  without  taking  proper  pains  to 
ascertain  the  truth  of  the  facts  to  which  he 
swears,  does  not  make  his  oath  corrupt,  and 
perjury  cannot  be  wilful  where  the  oath  is 
according  to  the  belief  and  conviction  of  the 
witness  as  to  its  truth.  Com.  v.  Brady,  5 
Gray  (Mass.)  78;  U.  S.  v.  Moore,  26  Fed. 
Cas.  No.  15,803,  2  Lowell  232;  U.  S.  v.  Shell- 
mire,  27  Fed.  Cas.  No.  16,271,  Baldw.  370. 

28.  Johnson  v.  People,  94  111.  505;  State 
V.  Knox,  61  N.  C.  312;  Com.  Cornish,  6 
Binn.  (Pa.)  249;  Com.  O'Grady,  4  Pa.  Dist. 
732;  State  Barkeley,  41  W.  Va.  455,  23 
S.  E.  608. 

29.  Florida.— Miller  v.  State,  15  Fla.  577. 
Kansas. —  See  State  v.  Brooks,  33  Kan.  708, 

7  Pac.  591. 

Neiv  Hampshire. —  State  v.  Gates,  17  N.  H. 
373,  holding  that  perjury  consists  not  only  in 
swearing  to  things  known  not  to  be  true,  but 
also  in  swearing  to  them  without  any  knowl- 
edge on  the  subject. 

New  York. —  Byrnes  v.  Byrnes,  102  N.  Y. 
4,  5  N.  E.  776.  And  see  People  v.  Doody.  172 
N.  Y.  165,  64  N.  E.  807  [affirming  72  N.  Y. 
App.  Div.  372,  76  N.  Y.  Suppl.  606] ;  Klinger 
V.  Markowitz,  54  N.  Y.  App.  Div.  299,  65 
N.  Y.  Suppl.  369,  66  N.  Y.  Suppl.  1135. 

Ohio. —  In  re  Franklin  County,  5  Ohio  S.  & 
C.  PI.  Dec.  691,  7  Ohio  N.  P.  450. 

United  States.— \J.  S.  v.  Atkins,  24  Fed. 
Cas.  No.  14,474,  1  Sprague  558.  See  also 
U.  S.  V.  Smith,  27  Fed.  Cas.  No.  16,336. 

England. —  Keg.  v.  Schlesinger,  10  Q.  B. 
C70,  2  Cox  C.  C.  200,  12  Jur.  283,  17  L.  J. 
M.  C.  29,  59  E.  C.  L.  670;  Allen  v.  Westley, 
Ilet.  97;  Rex  v.  Pedley,  Leach  C.  C.  365; 
Ockloy,  etc.,  Case,  Palm.  294,  81  Eng.  Reprint 
1089.    But  SCO  Rex  :v.  llinton,  3  Mod.  122. 

See  39  (^ont.  Dig.  tit.  "  Perjury,"  §  60. 

Compare  CihHon  V.  State,  (Tex.  App.  1890) 
15  S.  W.  118,  holding  that,  to  constitute  i)cr- 
jury,  defendant  must  have  known  his  stnle- 
nidits  to  1)0  false,  and  it  is  net  enough  that 
lie  did  not  know  tlieni  io  be  true. 

30.  People  r.  McKinncy,  3  Park.  Cr. 
(N.  Y.)  510.   See  supra,  I.  B,  2,  a. 
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however,  necessarily  perjury  for  one  to  swear  to  an  affidavit  of  which  he  does  not 
know  the  contents.  In  order  to  fasten  upon  liini  the  guilt  of  perjury,  he  must 
have  known  that  he  did  not  know  its  contents,  and  made  the  affidavit  notwitli- 
standing.^*  Perjury  may  also  be  assigned  as  to  what  a  man  has  sworn  that  he 
thought  or  believed  ;  the  difficulty,  if  any,  being  in  the  proof  of  the  assignment.^^ 

(ill)  Opinions — (a)  As  to  Matters  of  Fact.  Even  in  a  matter  calling  for  the 
exercise  of  judgment  and  expression  of  opinion  perjury  maybe  predicated  if  one 
wilfully  and  corruptly  refrains  from  exercising  his  judgment  and  giving  expression 
to  his  real  opinion  when  in  law  he  is  bound  to  do  so.^^  But  in  the  absence  of  a 
showing  that  there  was  a  wilful  failure  and  refusal  to  exercise  an  honest  judg- 
ment, the  charge  of  perjury  cannot  be  successfully  maintained.^'*  Where  the 
statement  which  is  the  basis  of  the  accusation  is  a  matter  of  construction,  or  a 
deduction  from  given  facts,  the  fact  that  it  is  erroneous,  or  is  not  a  correct  con- 
struction, or  is  not  a  logical  deduction  from  all  the  facts,  cannot  constitute  it  per- 
jury or  false  swearing.^^ 

(b)  As  to  Matters  of  Law.    A  witness  cannot  be  guilty  of  perjury  in  giving 
his  opinion  as  to  the  legal  effect  of  facts  about  which  he  is  required  to  testify. 
Thus  a  misconception  or  mistake  in  swearing  to  the  construction  of  a  written 
instrument  is  not  sufficient  to  warrant  a  conviction  of  perjury.^'' 

3.  Proceeding  in  Which  Oath  Is  Administered  —  a.  In  General  —  (i)  At  CoM- 
2I0N Law.  At  common  law  a  charge  of  perjury  can  be  made  only  upon  an  oath 
in  a  judicial  proceeding.^^  It  is  not  necessary,  however,  that  the  proceeding  shall 
be  before  a  judicial  tribunal,  but  it  suffices  to  render  a  false  oath  perjury  that  it 
be  taken  in  a  proceeding  in  a  course  of  justice.^^    Indeed  it  has  been  held  that  the 


31.  Byrnes  v.  Byrnes,  102  N.  Y.  4,  5  N.  E. 
776. 

32.  Com.  V.  Dunham,  Thach.  Cr.  Cas. 
(Mass.)  519;  People  i;.  Doody,  172  N.  Y. 
165,  64  N.  E.  807  [affirming  72  N.  Y.  App. 
Div.  372,  76  N.  Y.  Suppl.  606] ;  Patrick  v. 
Smoke,  3  Strobh.  (S.  C.)  147;  Reg.  v.  Schles- 
inger,  10  Q.  B.  670,  2  Cox  C.  C.  200,  12  Jur. 
283,  17  L.  J.  M.  C.  29,  59  E.  C.  L.  670;  Eex 
V.  Pedley,  Leach  C.  C.  365. 

33.  In  re  Howell,  114  Cal.  250,  46  Pac. 
159;  Com.  V.  Edison,  9  S.  W.  161,  10  Ky.  L. 
Rep.  340. 

Whether  or  not  a  man  was  drunk  is  not 

necessarily  a  matter  of  opinion,  but  even  if  it 
were,  a  witness  may  commit  perjury  by 
falsely  and  corruptly  stating  what  is  not  his 
opinion  on  the  question.  Com.  v.  Edison,  9 
S.  W.  161,  10  Ky.  L.  Rep.  340. 

34.  In  re  Howell,  114  Cal.  250,  46  Pac. 
159;  Smith  v.  Hubbell,  142  Mich.  637,  106 
N.  W.  547;  State  v.  Fannon,  158  Mo.  149,  59 
S.  W.  75;  U.  S.  V.  Smith,  27  Fed.  Cas.  No. 
16.341,  1  Sawy.  277. 

35.  Com.  V.  Bray,  96  S.  W.  522,  523,  29 
Ky.  L.  Rep.  757,  holding  therefore  that  on  a 
prosecution  under  St.  (1903)  §  1174,  defining 
the  offense  of  false  swearing  as  wilfully  and 
knowingly  swearing  to  that  wliich  is  false,  an 
indictment  charging  that  defendant  swore 
that  he  never  "  made  any  trade  "  with  a  cer- 
tain person  was  demurrable  as  not  charging 
that  defendant  swore  falsely  to  any  fact  as 
distinguished  from  a  conclusion. 

36.  Arkansas. —  Harp  v.  State,  59  Ark. 
113,  26  S.  W.  714. 

California.— Bell  v.  Brown,  22  Cal.  671. 
Indiana. —  State  V.  Henderson,  90  Ind.  406. 
Michigan. —  Hoch  v.  People,  3  Mich.  552, 


holding  that  falsely  swearing  that  B  "  feloni- 
ously stole,  took,"  etc.,  is  an  oath  as  to  facts, 
and  not  merely  as  to  a  conclusion  of  law. 

United  States.— \J.  S.  v.  Smith,  27  Fed. 
Cas.  No.  16,341,  1  Sawy.  277. 

See  39  Cent.  Dig.  tit.  "  Perjury,"  §  61. 

37.  State  v.  Woolverton,  8  Blackf.  (Ind.) 
452;  Lambert  v.  People,  6  Abb.  N.  Cas. 
(N.  Y.)  181;  Anonymous,  1  Fed.  Cas.  No. 
475,  1  Wash.  84;  Rex  V.  Crespigny,  1  Esp. 
280. 

38.  Connecticut. — ^Arden  v.  State,  11  Conn. 
408. 

Illinois.— HerefoTd  v.  People,  197  HI.  222, 
64  N.  E.  310. 

New  Jersey. —  State  v.  Dayton,  23  N.  J.  L. 
49,  53  Am.  Dec.  270.  And  see  Clark  v.  Clark, 
51  N.  J.  Eq.  404,  26  Atl.  1012. 

Oklahoma.— Vetera  v.  U.  S.,  2  Okla.  116, 
33  Pac.  1031. 

Pennsylvania. — ^Com.  v.  O'Grady,  4  Pa.  Dist. 
732. 

South  Carolina. —  Pegram  v.  Styron,  1 
Bailey  595;  State  v.  Stephenson,  4  McCord 
165. 

Vermont. — State  v.  Simons,  30  Vt.  620; 
State  V.  Chamberlin,  30  Vt.  559. 

England. —  Reg.  v.  Castro,  L.  R.  9  Q.  B. 
350,  12  Cox  C.  C.  454,  43  L.  J.  Q.  B.  105,  30 
L.  T.  Rep.  N.  S.  320,  22  Wkly.  Rep.  187; 
Reg.  V.  Hurrell,  3  F.  &  F.  271;  Rex  v.  Aylett, 
1  T.  R.  63.  1  Rev.  Rep.  152;  Bacon  Abr.  tit. 
"Perjury";  4  Blackstone  Comm.  137;  3 
Inst.  164;  1  Hawkins  P.  C.  c.  69,  §  1. 

Canada.— Thomsis  V.  Piatt,  1  U.  C.  Q.  B. 
217. 

39.  Com.  V.  Warden,  11  Mete.  (Mass.) 
406. 

The  expression  "judicial  proceeding,"  as 
[I,  B,  3,  a,  (i)] 
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taking  of  a  false  oath  wilfully  and  corruptly  in  any  case  where  the  administration 
of  an  oath  is  lawful  is  perjury  at  common  law.^" 

(ii)  By  Statute.  Under  some  of  the  statutes  punishing  perjury  the  offense 
is  limited,  as  at  common  law,  to  false  oaths  in  judicial  proceedings."  But  false 
swearing  otherwise  than  in  judicial  proceedings  is  punished  generally  as  a  distinct 
offense.*^  Other  statutes,  as  has  heen  seen,  extend  the  crime  of  perjury  so  as  to 
include  other  false  oaths  than  those  taken  in  the  course  of  judicial  proceedings, 
and  so  as  to  apply  whenever  the  oath  is  authorized  by  law  and  administered  by 
an  authorized  officer/^  A  wilful  false  oath  taken  in  one  jurisdiction,  pursuant 
to  the  laws  of  another,  ma}'  be  the  subject  of  a  prosecution  for  perjury  in  the 
former.^* 

b.  Particular  Proceedings  —  (i)  Affiba  vits  and  Depositions  —  (a)  Affi- 
davits. If  a  person  wilfully  and  corruptly  swears  or  affirms  falsely  as  to  a  mate- 
rial matter  in  any  affidavit,  in  a  judicial  proceeding,  or  by  statute  in  many  juris- 
dictions in  any  affidavit  required  by  law,  he  is  guilty  of  perjury/^  Thus  it  is  per- 
jury both  at  common  law  and  imder  the  statutes  to  swear  falselj'  to  a  material 
point  in  an  affidavit  for  the  continuance  of  a  cause,^^  in  support  of  a  petition  for 


used  in  the  statement  that  perjury  is  an  as- 
sertion upon  oath  duly  administered  in  a 
judicial  proceeding,  means  a  proceeding  "which 
takes  place  in  or  under  the  authority  of  the 
court  of  justice,  or  which  relates  in  some 
way  to  the  administration  of  justice,  or  which 
legally  ascertains  any  right  or  liability.  Here- 
ford V.  People,  197  111.  222,  64  N.  E.  310. 
A  statement  made  upon  oath  by  a  person  on 
his  examination  for  discovery,  and  which 
forms  part  of  his  evidence  at  the  trial,  is 
evidence  given  in  a  judicial  proceeding.  Rex 
V.  Thickens,  11  Can.  Cr.  Cas.  274,  12  Brit. 
Col.  223. 

40.  Chapman  v.  Gillet,  2  Conn.  40. 

41.  Pennaman  v.  State,  58  Ga.  336;  State 
V.  Boland,  12  Mo.  App.  74;  Com.  -i;.  O'Grady, 
4  Pa.  Dist.  732 ;  Drew  t.  Rex,  33  Can.  Sup. 
Ct.  228,  6  Can.  Cr.  Cas.  424  [affirming  6  Can. 
Cr.  Cas.  241,  11  Quebec  K.  B.  477];  Rex  v. 
Thickens,  11  Can.  Cr.  Cas.  274,  12  Brit.  Col. 
223. 

"  Judicial  proceeding  "  in  Ga.  Code,  §  4660, 
defining  perjury  as  false  swearing,  etc.,  in 
judicial  proceedings,  refers  to  judicial  pro- 
ceedings under  the  laws  of  the  state,  and  its 
own  tribunals  of  justice.  Ex  p.  Bridges,  4 
Fed.  Cas.  No.  1,862,  2  Woods  428. 

42.  State  v.  Boland,  12  Mo.  App.  74.  See 
supr.a,  I,  A,  2. 

43.  Johnson  v.  U.  S.,  26  App.  Cas.  (D.  C.) 
128;  Rich  V.  U.  S.,  2  Okla.  146,  37  Pac.  1083. 
See  supra,  I,  A,  2. 

44.  People  v.  Martin,  175  N.  Y.  315,  67 
N.  E.  589,  96  Am.  St.  Rep.  628  [affirming  77 
N.  Y.  App.  Div.  396,  79  N.  Y.  Suppl.  340 
{reversing  38  Misc.  67,  76  N.  Y.  Suppl. 
853)1,  holding  that  Pen.  Code,  §  96,  relating 
to  perjury  and  providing  that  a  person  who 
8W(!arH'  tlial,  any  n.llidavit  or  other  writing  by 
liiin  HubHcril)C(i  is  ir\w,  on  any  occasion  in 
wliicli  an  oath  is  ri(|iiir(Ml  by  law,  or  is  ni'cos- 
Hary  for  tlie  proHccul  ion  or  defense  of  a  pri- 
vate right,  or  for  tlic  cnils  of  public  justico, 
and  wlio  on  Hiicb  occasion  wilfully  and  know- 
ingly d<?|)OH('H  falsrdy  in  any  nialciial  matter, 
or  HtatcH  in  h'lH  allidavit,  any  material  matter 
to  bo  true,  which  be,  knows  to  be  false,  ia 


guilty  of  perjury,  includes  not  only  any  and 
every  false  and  corrupt  oath  and  affidavit- 
taken  or  made  in  New  York  which  is  per- 
mitted or  required  by  its  statutes,  but  also 
includes  any  and  every  oath  or  affidavit  so 
taken  or  made,  if  permitted  or  required  by 
the  laws  of  any  other  state  of  the  Union, 
whenever  under  the  general  law  of  comity 
which  exists  between  the  states  they  would 
he  considered  and  given  effect  in  New  York; 
and  hence  an  officer  of  a  foreign  corporation,, 
who  is  required  by  a  statute  of  the  state 
where  it  was  created  to  take  an  oath  as  to 
the  amount  of  capital  stock  paid  in,  who 
swears  falsely  to  such  amount  before  a  no- 
tary public  in  New  York  is  guilty  of  tha 
crime  of  perjury. 

45.  Georgia. —  Walker  v.  Bryant,  112  Ga. 
412,  37  S.  E.  749. 

Illinois  — McDonnell  v.  Olwell,  17  111.  375, 
Minnesota. —  State  V.   Scatena,   84  Minn, 

281,  87  N.  W.  764;  State  v.  Madigan,  57 

Minn.  425,  59  N.  W.  490. 

Missouri. —  State  v.   Breitweiser,   88  Mo.. 

App.  648. 

Neiv  Jersey. —  State  v.  Dayton,  23  N.  J.  L. 
49,  53  Am.  Dec.  270. 

New  York. —  People  v.  Martin,  175  N.  Y. 
315,  67  N.  E.  589,  96  Am.  St.  Rep.  628  [af- 
firming 77  N.  Y.  App.  Div.  396,  79  N.  Y. 
Suppl.  340]. 

Vermont. —  State  v.  Estahrooks,  70  Vt.  412,. 
41  Atl.  499. 

Foreign  affidavit. —  Perjury  is  not  assign- 
able upon  a  foreign  affidavit.  Musgravp  v. 
Medex,  19  Ves.  Jr.  652,  34  Eng.  Reprint  657. 

Oral  testimony  instead  of  affidavit. — Al- 
though the  statute  permits  the  use  of  affi- 
davits on  the  hearing  of  a  motion  to  dissolve 
a  motion  before  a  judge  of  the  common  pleas 
court  silting  in  chambers,  the  oral  testimony 
of  witnesses  is  competent  on  a  hearing  of 
ihat  character;  and  one  who  knowingly  and 
wilfully  testifies  falsely  in  a  material  matter 
in  giving  such  t(<s(-inionv  is  guilty  of  pcrjiiry. 
State  V.  Budd,  05  Ohio  St.  1,  CO  N.  E.  988. 

46.  State  v.  Winstandloy,  151  Ind.  316,  5t 
N.  E.  92;  State  V.  Johnson,  7  Blackf.  (Ind.) 
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a  new  trial,^'''  for  the  purpose  of  obtaining  a  certiorari/^  for  a  writ  of  habeas 
corpus/^  for  an  injunction/'^  to  an  account  for  the  purpose  of  having  it  passed  by 
the  orphan's  court/'  in  proceedings  by  a  landlord  to  remove  his  tenant/^  or 
charging  an  offense  against  another  to  procure  his  arrest  or  institute  a  criminal 
prosecution/^  or  to  procure  a  search  warrant.^*  And  the  making  of  false  affidavits 
not  in  judicial  proceedings  is  perjury  under  many  statutes.^''  Before  a  party  may 
be  convicted  of  perjury,  however,  in  making  a  false  affidavit,  he  must  either  use 
the  affidavit  for  a  purpose  contemplated  by  the  statute,  or  deliver  it  to  someone 
for  such  use;''^  bat  it  need  not  necessarily  be  used  in  the  trial  for  which  it  was 
taken."  Whether  or  not  the  affidavit  is  sufficient  for  the  purpose  for  which  it 
was  intended  is  immaterial. Nor  is  it  essential  that  the  affidavit  should  be 
capable  of  being  used  as  evidence.  It  is  enough  that  the  matter  falsely  sworn  to 
is  material  to  the  point  of  inquiry  at  the  time  it  is  made.^^ 

(b)  Depositions.  Perjury  may  also  be  assigned  upon  false  testimony  in  the 
giving  of  a  deposition  authorized  by  law,''"  although  not  where  the  deposition  is 
illegal  because  not  taken  as  authorized.^'  Where  a  statement  made  upon  oath  by 
a  person  on  his  examination  for  discovery  before  trial  in  an  action  forms  part  of 
his  evidence  at  the  trial,  it  is  evidence  given  in  a  judicial  proceeding  within  the 
meaning  of  a  statute  punishing  perjury.^^ 

(ii)  AcKNOWLEBO^lENT  OF  Deed.  Under  statutes  it  has  been  held  to  be  per- 
jury for  a  person  to  swear  falsely  to  his  identity  as  grantor  on  examination  by  an 
officer  authorized  to  administer  the  oath  on  taking  the  acknowledgment  of  a 
deed  ;  ^  or  to  swear  falsely  to  the  execution  of  a  deed  as  an  attesting  witness.''* 

(in)  Aptlication  For  Marriaoe  License.  Under  the  statutes  extending 
the  crime  of  perjury®^  false  swearing  upon  an  application  for  a  license  to  marry 
is  perjury,  if  the  person  administering  the  oath  has  authority  to  do  so  other- 


49;  State  v.  Shupe,  16  Iowa  36,  85  Am.  Dec. 
485;  State  v.  Matlock,  48  La.  Ann.  663,  19 
So.  669.  But  see  Com.  v.  Roach,  1  Gratt. 
(Va.)  561. 

47.  State  v.  Chandler,  42  Vt.  446. 

48.  Pratt  v.  Price,  11  Wend.  (N.  Y.)  127. 

49.  White  v.  State,  1  Sm.  &  M.  (Miss.) 
149. 

50.  Rex  V.  White,  M.  &  M.  271,  22  E.  C.  L. 
519. 

51.  U.  S.  V.  Thomas,  28  Fed.  Cas.  No. 
16,475,  3  Cranch  C.  C.  293. 

52.  Sewell  v.  State,  61  Ga.  496. 

53.  Herring  v.  State,  119  Ga.  709,  46  S.  E. 
876 ;  Pennaman  v.  State,  58  Ga.  336 ;  Shell  v. 
State,  148  Ind.  50,  47  N.  E.  144;  State  V. 
Coekran,  1  Bailey  (S.  C.)  50;  Simpson  v. 
State,  46  Tex.  Cr.  77,  79  S.  W.  530;  Eambo 
V.  State,  43  Tex.  Cr.  271,  64  S.  W.  1039; 
Langford  State,  9  Tex.  App.  283.  See  also 
Com.  V.  O'Grady,  4  Pa.  Dist.  732. 

False  afiSdavi't  not  charging  any  ofiense  not 
perjury  see  State  v.  Bronson,  1  Ohio  Dec. 
(Reprint)  31,  1  West.  L.  J.  222;  and  infra, 
I,  B,  4,  a,  (m). 

54.  An  affidavit  to  procure  a  search  war- 
rant, charging  a  felony,  is,  if  false,  perjury, 
although  it  charges  the  felony  on  no  particu- 
lar person.  Carpenter  v.  State,  4  How. 
(Miss.)  163,  34  Am.  Dec.  116. 

55.  Affidavits  in  particular  cases  see  in- 
fra,  I,  B,  3,  b,  (ii)-(xra). 

56.  People  v.  Robles,  117  Cal.  681,  49  Pac. 
1042. 

57.  State  v.  Whittemore,  50  N.  H.  245,  9 
Am.  Rep.  196;  Rex  v.  White,  M.  &  M.  271,  22 


E.  C.  L.  519;  Rex  v.  Crossley,  7  T.  R.  315, 
4  Rev.  Rep.  445. 

58.  State  v.  Hopper,  133  Ind.  460,  32 
N.  E.  878;  State  v.  Flagg,  27  Ind.  24;  State 
V.  Dayton,  23  N.  J.  L.  49,  53  Am.  Dec.  270. 

59.  Jacobs  v.  State,  61  Ala.  448 ;  Rex  v. 
Hailey,  1  C.  &  P.  258,  R.  &  M.  94,  12  E.  C.  L. 
155. 

60.  State  v.  Woolridge,  45  Oreg.  389,  78 
Pac.  333. 

The  word  "  deposition  "  in  the  act  for  the 
punishment  of  crimes  must  be  construed  in 
its  strict  sense,  and  does  not  include  a  mere 
affidavit.  State  v.  Dayton,  23  N.  J.  L.  49,  53 
Am.  Dec.  270. 

61.  Reg.  V.  Lloyd,  19  Q.  B.  D.  213,  16  Cox 
C.  C.  235,  52  J.  P.  86,  56  L.  J.  M.  C.  119,  56 
L.  T.  Rep.  N.  S.  750,  35  Wkly.  Rep.  653; 
Reg.  V.  Martin,  7  Rev.  Leg.  672,  21  L.  C. 
Jur.  156;  Reg.  v.  Gibson,  7  Rev.  Leg.  573. 

62.  Rex  V.  Thickens,  11  Can.  Cr.  Cas.  274, 
12  Brit.  Col.  223. 

63.  Ex  p.  Carpenter,  64  Cal.  267,  30  Pac. 
816. 

64.  Tuttle  V.  People,  36  N.  Y.  431. 

65.  See  supra,  I,  A,  2;  I,  B,  3,  a,  (ii). 

66.  State  v.  Floto,  81  Md.  600,  32  Atl. 
315;  Warwick  v.  State,  25  Ohio  St.  21;  Call 
V.  State,  20  Ohio  St.  330;  Reg.  v.  Barnes,  10 
Cox  C.  C.  539;  Rex  v.  Alexander,  Leach  C.  C. 
74;  Rex  v.  Moraes,  12  Can.  Cr.  Cas.  145. 
But  see  Reg.  v.  Chapman,  2  C.  &  K.  846,  3 
Cox  C.  C.  467,  1  Den.  C.  C.  432,  13  Jur.  885, 
18  L.  J.  M.  C.  152,  T.  &  M.  90,  61  E.  C.  L.^ 
846  (holding  that  a  false  oath  before  a  sur-' 
rogate  for  the  purpose  of  obtaining  a  mar- 
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wise  not.^''  But  since  false  swearing  upon  an  application  for  a  marriage  license  is 
not  in  a  judicial  proceeding,  it  is  not  perjury  at  common  law,  althougli  indictable 
as  a  distinct  misdemeanor."^ 

(iv)  Bankr uptcy  and  ImoL  venoy Progeedinob.  Taking  a  false  oath  under 
the  Insolvent  Debtor's  Act  is  perjury  both  at  common  ]aw  and  under  the  statutes.** 
So  one  wilfully  omitting  property  from  his  schedule  in  insolvency  is  guilty  of 
perjury.™  It  was  held,  however,  that  it  was  not  perjury  for  a  bankrupt,  under 
the  l)ankrupt  law  of  1841,  to  swear  falsely  to  his  schedule,  although  if  he  made 
false  statements  in  regard  to  it  in  answer  to  interrogatories  proposed  to  him  in  his 
examination  it  was  perjury.'''^ 

(v)  Claim  to  Public  Money.  A  false  affidavit  to  support  a  claim  to  public 
money,  not  being  made  in  a  judicial  proceeding,  is  not  perjury  at  common  law, 
although  it  is  no  doubt  indictable  as  false  swearing;''^  but  perjury  is  assignable 
upon  such  an  affidavit  under  statutes  extending  the  crime  of  perjury  to  false  oaths 
other  than  those  taken  in  judicial  proceedings.''^  Sometimes  such  a  false  oath  is 
made  punishable  as  a  distinct  offense  and  does  not  fall  within  the  statute  punishing 
perjury.''* 

(vi)  Examination  AS  to  Competency  of  Juror.    One  is  indictable  for  per- 


riage  license  is  a  misdemeanor,  but  whether 
perjury,  quwre)  ;  Rex  v.  Foster,  R.  &  R. 
341. 

67.  State  v.  Theriot,  50  La.  Ann.  1187,  24 
So.  179;  State  v.  Carpenter,  164  Mo.  588,  65 
S.  W.  255;  Com.  v.  Williamson,  4  Gratt. 
(Va.)  554. 

68.  Com.  V.  Williamson,  4  Gratt.  (Va.) 
554;  Reg.  V.  Chapman,  2  C.  &  K.  846,  3  Cox 

C.  C.  467,  1  Den.  C.  iC.  432,  13  Jur.  885,  18 
L.  J.  M.  C.  152,  T.  &  M.  90,  61  E.  C.  L.  846. 

Under  the  Texas  statute,  an  affidavit  upon 
an  application  for  a  marriage  license  being 
extrajudicial,  will  support  an  assignment  for 
false  swearing,  but  not  for  perjury.  Hark- 
reader  v.  State,  35  Tex.  Cr.  243,  33  S.  W. 
117,  60  Am.  St.  Rep.  40;  Steber  v.  State,  23 
Tex.  App.  176,  4  S.  W.  880;  Davidson  v. 
State,  22  Tex.  App.  372,  3  S.  W.  662. 

69.  People  v.  Maxwell,  118  Cal.  50,  50 
Pac.  18;  Arden  v.  State,  11  Conn.  408;  Com. 
V.  Calvert,  1  Va.  Cas.  181. 

70.  People  v.  Piatt,  67  Cal.  21,  7  Pac.  1; 
People  V.  Berman,  (Cal.  1885)  7  Pac.  3. 

71.  U.  S.  V.  Dickey,  Morr.  (Iowa)  412. 

72.  See  Shely  v.  State,  35  Tex.  Cr.  190,  32 
S.  W.  '901;  and  supra,  I,  A,  1,  b;  I,  B,  3, 
a,  (I). 

73.  Vance  v.  State,  62  Miss.  137;  U.  S. 

D.  Boggs,  31  Fed.  337;  and  other  cases  cited 
infra,  this  note. 

Claim  against  United  States. —  One  mak- 
ing a  cross  affidavit  before  a  justice  of  the 
peace  of  the  state,  in  order  to  establish  a 
claim  against  the  United  States,  is  indictable 
under  the  act  of  congress  passed  March  1, 
1823,  to  prevent  falsti  swearing  touching 
public  money,  althougli  such  aftidavit  was 
not  expressly  antliorized  by  an  act  of  con- 
grcHH,  l)ut  allowed  l)y  the  secretary  of  the 
treasury  to  be  made  before  a  justice  of  the 
peace.  U.  S.  v.  BaiUiy,  »  J'ot.  (U.  S.)  238,  9 
L.  cd.  1 13. 

Pension  claim. —  The  ofTenso  of  perjury  aq 
defined  by  U.  R.  Rev.  St.  (1878)  "ft  5392 
[U.  R.  Comp.  Rt.  (1901)  p.  3053]  (supra, 
I,  A,  2,  note  1 1 )  may  bo  predicated  upon 
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an  affidavit  to  support  a  pension  claim  sworn 
to  before  a  justice  of  the  peace.  U.  S.  v. 
Boggs,  31  Fed.  337. 

Clerk  of  court.—  The  account  of  services 
rendered  the  United  States  by  a  clerk  of  the 
district  court  is  a  "  declaration "  or  "  cer- 
tificate "  within  the  meaning  of  U.  S.  Rev. 
St.  (1878)  §  5392  [U.  S.  Comp.  St.  (1901) 
p.  3653],  making  the  false  verification 
thereof  perjury.  U.  S.  v.  Ambrose,  108  U.  S. 
336,  2  S.  Ct.  682,  27  L.  ed.  746. 

In  Texas  an  affidavit  of  a  deputy  sheriff 
for  expenses  in  conveying  a  witness  from  one 
county  to  another  under  Acts  (1891),  p.  138, 
providing  that  for  such  service  the  sheriff 
shall  be  entitled  to  his  expenses,  the  amount 
to  be  stated  by  him  under  oath,  is  "  an  oath 
necessary  for  the  prosecution  of  a  private 
right,"  within  Pen.  Code,  art.  188,  declaring 
that  a  false  statement  under  oath  for  the 
prosecution  or  defense  of  any  private  right  is 
perjury,  and  is  not  an  oath  "  in  a  judicial 
proceeding,"  within  the  article  192,  providing 
that  a  false  oath  in  a  judicial  proceeding 
shall  constitute  perjury.  Shely  v.  State,  35 
Tex.  Cr.  190,  32  S.  W.  901. 

Where  a  public  school-teacher,  on  making 
airulavit  as  required  by  law  to  the  check 
drawn  by  the  trustees  on  the  county  treas- 
urer for  his  pay,  makes  a  false  statement,  he 
is  guilty  of  perjury  under  Tex.  Pen.  Code, 
art.  188,  defining  perjury  as  a  false  state- 
ment made  under  the  sanction  of  an  oath 
under  circumstances  in  which  an  oath  is  re- 
quired by  law.  O'Brvan  v.  State,  27  Tex. 
App.  339,  11  S.  W.  443.  So  in  Mississippi, 
where  a  teacher  who  had  taught  a  number  of 
days  in  excess  of  the  regular  term,  for  which 
he  could  not  legally  receive  compensation, 
exaggerated  the  number  of  scholars  at  the 
next  term,  so  as  to  entitle  him  to  an  amount 
sufficient  to  pay  for  the  extra  days'  teaching, 
and  made  oath  to  sucli  report,  it  was  held 
that  ho  was  guilty  of  perjury.  Vance  v. 
State,  02  Miss.  137'. 

74.  State  v.  Runyan,  130  Ind.  208,  20  N.  E. 
779. 
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fury  for  giving  a  false  answer  while  being  examined  under  oath  as  to  his 
competency  to  sit  as  juror  on  the  trial  of  a  cause.''^ 

(vii)  Justification  of  Surety.'^  If  a  surety  on  a  bail-bond  or  recognizance 
testifies  falsely  and  knowingly  in  an  affidavit  or  on  examination  as  to  his  owner- 
ship of  property  or  other  qualitications,  he  is  guilty  of  perjury  both  at  common 
law  and  under  the  statutes,"  and  the  same  is  true  of  one  who  swears  falsely  on 
justifying  as  surety  on  an  appeal-bond  or  recognizance.'*  So,  under  the  act  of 
congress  extending  the  crime  of  perjury,'^  one  may  be  guilty  of  that  offense  in 
swearing  falsely  as  to  his  qualifications  to  become  a  surety  on  a  distiller's  bond,^" 
or  a  match-stamp  bond,^^  before  an  internal  revenue  collector. 

(viii)  Statement  of  Officers  as  to  Condition  of  Bank  or  Corporation. 
A  false  oath  in  a  statement  or  report  recjuired  by  law  of  directors  or  officers  of  a 
bank  or  other  corporation  as  to  its  condition  or  affairs,  not  being  in  a  judicial  pro- 
ceeding, would  not  be  perjury  at  common  law  but  it  is  otherwise  in  some  juris- 
dictions under  particular  statutes  or  under  general  statutes  extending  the  crime  of 
perjury.^^  A  wilful  and  corrupt  false  statement  under  oatli  by  an  officer  of  a 
national  bank,  to  the  controller  of  the  currency,^*  or  by  an  officer  of  a  state  bank 
to  the  state  superintendent  of  banks,^^  as  to  the  condition  of  the  bank,  constitutes 
perjury. 

(ix)  Naturalization  Proceedings.  False  swearing  on  a  material  matter 
in  a  naturalization  case  is  perjury  both  at  common  law  and  under  the  statutes.^^ 

(x)  Proceedings  Before  Grand  Jury.  A  person  who  wilfully  and  know- 
ingly swears  falsely  as  to  a  material  matter  in  giving  testimony  before  a  grand 
jury  havi)ig  legal  authority  to  inquire  into  the  matter  under  investigation  may  be 
indicted  and  tried  for  perjury,  both  at  common  law  and  under  the  statutes;*' 


75.  State  v.  Howard,  63  Ind.  502;  Finch 
V.  U.  S.,  1  Okla.  396,  33  Pae.  638;  State  v. 
Wall,  9  Yerg.  (Tenn.)  347;  Com.  v.  Stockley, 

10  Leigh  (Va.)  078. 

76.  Materiality  see  infra,  I,  B,  6,  a,  (m), 

(A). 

77.  Massachusetts. —  Com.  v.  Butland,  119 
Mass.  317;  Com.  v.  Hughes,  5  Allen  499. 

Missouri. —  State  v.  Lavalley,  9  Mo.  834. 
New  Mexico. —  Territory  v.  Weller,  2  N.  M. 
470. 

New  York. —  People  v.  Froelich,  110  N.  Y. 
App.  Div.  873,  96  N.  Y.  Suppl.  488  [affirmed 
in  185  N.  Y.  615,  78  N.  E.  1108];  Stratton 
V.  People,  20  Hun  288  [affirmed  in  81  N.  Y. 
629]. 

Pennsylvania. —  Com.  v.  Miller,  6  Pa. 
Super.  Ct.  35. 

Tennessee. —  State  v.  Wilson,  87  Tenn.  693, 

11  S.  W.  792. 

United  8tates.~'U.  S.  v.  Volz,  28  Fed. 
Cas.  No.  16,627,  14  Blatehf.  15. 

See  39  Cent.  Dig.  tit.  "Perjury,"  §§  11,  19. 

78.  Territory  v.  Weller,  2  N".  M.  470 ;  State 
V.  Wilson,  87  Tenn.  693,  11  S.  W.  792. 

79.  See  supra,  I.  A,  2,  note  11. 

80.  U.  S.  V.  Hardison,  135  Fed.  419,  under 
U.  S.  Key.  St.  (1878)  §  5392  [U.  S.  Comp. 
St.  (1901)  p.  3653]. 

81.  Ealph  V.  U.  S.,  9  Fed.  693,  11  Biss. 
88. 

82.  See  su-pra,  I,  A,  1,  a;  I,  B,  3,  a,  (i). 
And  see  Coepoeations,  10  Cye.  875. 

83.  See  supra,  I,  A,  2;  I,  B,  3,  a,  (n). 
And  see  Com.  v.  Dunham,  Thaeh.  Cr.  Cas. 
(Mass.)  519;  People  v.  Trumpbour,  64  Hun 
(N.  Y.)  346,  19  N.  Y.  Suppl.  331;  U.  S.  V. 

JBartow,  10  Fed.  873,  20  Blatehf.  351. 
[89] 


84.  U.  S.  V.  Barto^v,  10  Fed.  873,  20 
Blatehf.  351. 

85.  Com.  r.  Dunham,  Thaeh.  Cr.  Cas. 
(Mass.)  519;  People  v.  Trumpbour,  64  Hun 
(N.  Y.)  346,  19  N.  Y.  Suppl.  331;  People  v. 
Vail,  57  How.  Pr.  (N.  Y.)  81. 

86.  State  v.  Whittemore,  50  N.  H.  245,  9 
Am.  Rep.  196;  People  v.  Sweetman,  3  Park. 
Cr.  (N.  Y.)  358;  Eump  v.  Com.,  30  Pa.  St. 
475;  U.  S.  V.  Jones,  26  Fed.  Cas.  No.  15,491, 
14  Blatehf.  90,  under  U.  S.  Eev.  St.  (1878) 
§  5392  [U.  S.  Comp.  St.  (1901)  p.  3653]. 

Voluntary  and  immaterial  oath  not  per- 
jury see  infra,  I,  B,  3,  c,  (i). 

Jurisdiction  as  between  state  and  federal 
governments  and  courts  in  prosecutions  for 
perjury  see  Criminal  Law,  12  Cye.  137,  200, 
205. 

87.  Arkansas. —  State  v.  Green,  24  Ark. 
591. 

Connecticut. —  State  v.  Fasset,  16  Conn. 
457. 

Florida.— CYa.it  v.  State,  42  Fla.  567,  29 
So.  418. 

Georgia. —  Nance  v.  State,  126  Ga.  95,  54 
S.  E.  932. 

Indiana. —  State  v.  McCormick,  52  Ind. 
169;  State  v.  OiTutt,  4  Blackf.  355. 

loioa.—  State  v.  Sehill,  27  Iowa  263. 

Maryland.— Izer  v.  State,  77  Md.  110,  26 
Atl.  282. 

Missouri. —  State  v.  Faulkner,  185  Mo. 
673,  84  S.  W.  967;  State  v.  Terry,  30  Mo. 
368. 

Ohio. —  In  re  Franklin  County,  5  Ohio 
S.  &  C.  PI.  Dee.  691,  7  Ohio  N.  P.  450. 

Utah. —  People  v.  Greenwell,  5  Utah  112, 
13  Pac.  89. 
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but  it  is  otherwise  if  the  grand  jury  have  no  authority  to  inquire  into  the  matter 
under  investigation.^^ 

(xi)  PiiOOEiiDiNas  BmoRE  Land-Office.  False  oaths  taken  in  proceedings 
before  the  United  States  land-office  may  be  indictable  as  perjury  not  only  under 
the  general  act  of  congress  in  relation  to  perjury,'*^  but  also  under  an  act  expressly 
declaring  the  making  of  false  affidavits  or  the  giving  of  false  testimony  in  or  to  be 
used  in  land-oifices,  in  connection  with  the  disposal  of  jiublic  land  to  be  perjury."" 

(xii)  Pbogeedinos  Before  Referees  Am  Arbitrators.  False  and  cor- 
rupt swearing  in  a  material  matter  is  perjury  where  the  oath  is  lawfully  adminis- 
tered and  the  false  testimony  given  on  a  trial  before  a  referee,"'  or  on  the 
investigation  of  a  matter  submitted  to  arbitrators  by  rule  of  court."^ 

(xiii)  Miscellaneous  Proceedings.  Perjury  may  be  assigned,  either  at 
common  law  or  under  the  statute  in  the  particular  jurisdiction  extending  the 
crime,  upon  a  false  oath  to  an  answer  in  chancery,"^  provided  the  bill  called  for 
an  answer  under  oath;""*  in  proceedings  before  a  fire  marshal;*'  in  proceedings 
before  fence  viewers;"''  in  proceedings  before  a  court-martial ; "''  in  proceedings 
before  a  local  marine  board  ;"^  in  legislative  proceedings  ;""  in  contempt  proceed- 
ings ; '  in  a  proof  of  loss  to  an  insurance  company  ;  ^  on  an  inquest  before  a  deputy 
coroner;^  at  an  election;^  or  upon  a  false  oath  as  to  his  ownership  of  stock,  etc., 


England.— Reg.  v.  Hughes,  1  C.  &  K.  519, 

47  E.  C.  L.  519. 

See  39  Cent.  Dig.  tit.  "  Perjury,"  §  15. 
Materiality  see  infra,  I,  B,  6,  a,  (iii),  (b). 

88.  Craft  v.  State,  42  Fla.  567,  29  So. 
418;  Pankey  v.  People,  2  III.  80.  And  see 
infra,  I,  B,  3,  c,  (i). 

89.  U.  S.  Rev.  St.  (1878)  §  5392  [U.  S. 
Comp.  St.  (1901)  p.  3653],  quoted  supra, 
I,  A,  2,  note  11.  See  Caha  v.  U.  S.,  152 
U.  S.,  211,  14  S.  Ct.  513,  30  L.  ed.  415;  Van 
Gesner  v.  U.  S.,  153  Fed.  46,  82  C.  C.  A.  180 
Ireversed  on  other  grounds  in  207  U.  S.  425, 

28  S.  Ct.   163,  52  L.  ed.   ]  ;  U.  S.  v. 

Brace,  149  Fed.  869;  U.  S.  v.  Manion,  44 
Fed.  800. 

90.  Act  Cong.  March  3,  1857,  §  5  (11  U.  S. 
St.  at  L.  250).  See  Peters  v.  U.  S.,  2  Okla. 
116,  33  Pac.  1031;  Fisher  v.  U.  S.,  1  Okla. 
252,  31  Pac.  195;  U.  S.  v.  Wood,  70  Fed. 
485;  U.  S.  V.  Shinn,  14  Fed.  447,  8  Sawy. 
403.    See  also  Meyers  v.  U.  S.,  5  Okla.  173, 

48  Pac.  186.  This  act,  being  an  independent 
act,  permanent  in  character,  althougli  special 
in  its  application,  and  not  having  been  re- 
pealed by  any  act  prior  to  the  revision  of 
the  statutes,  is  in  force,  although  it  is 
omitted  from  the  Revised  Statutes.  Peter  v. 
U.  S.,  supra. 

Materiality  see  infra,  I,  B,  6. 

91.  Stale  V.  Kcone,  26  Mo.  33;  Bonner  v. 
MfPhnil,  31  Barb.  (N.  Y.)  100,  holding, 
however,  that  an  order  of  reference  made 
after  the  report  has  been  filed,  with  the  con- 
sent of  both  parties  that  it  be  entered  nunc 
pro  tunc,  will  not  relate  back  so  as  to  give, 
fin  exti'a  judicial  oath  the  efTect  of  an  oath 
Icgiilly  adiiiiiii.stercd,  on  which  a  charge  of 
])crjiirv  can  bo  snKtained. 

92.  Stale  r.  Sl!'phonson,  4  McCord  (S.  C.) 
105;  Reg.  r.  Ball,  6  Cox  C.  C.  360. 

Contra,  under  submiHsion  not  made  by  a 
rule  of  court.    ATalinn      Berry,  5  Mo,  21. 

93.  Reg.  V.  Yatefi,  C.  &  M.  1;!2,  5  Jur.  030. 
41  K.  C.  L.  77. 

1 1,  B,  8.  b.  (x)J 


94.  Silver  v.  State,  17  Ohio  365. 

95.  Harris  v.  People,  64  N.  Y.  148  {.affirm- 
ing 4  Hun  1,  6  Thomps.  &  C.  206]. 

96.  Jones  v.  Daniels,  15  Gray  (Mass.)  438. 

97.  Reg.  V.  Heane,  4  B.  &  S.  947,  9  Cox 
C.  C.  433,  10  Jur.  N.  S.  724,  33  L.  J.  M.  C. 
115,  9  L.  T.  Rep.  N.  S.  719,  12  Wkly.  Rep. 
417,  116  E.  C.  L.  947. 

98.  Reg.  V.  Tomlinson,  L.  R.  1  C.  C.  49, 
10  Cox  C.  C.  323,  12  Jur.  N.  S.  945,  36  L.  J. 
M.  C.  41,  15  L.  T.  Rep.  N.  S.  188,  15  Wkly. 
Rep.  46. 

99.  Ex  p.  McCarthy,  29  Cal.  395. 

1.  U.  S.  V.  Dodge,  25  Fed.  Cas.  No.  14,975, 
2  Gall.  313. 

2.  Avery  v.  Ward,  150  Mass.  160,  22  N.  E. 
707;  Reg.  v.  Gagan,  17  U.  C.  C.  P.  530. 

3.  Reg.  f.  Johnson,  L.  R.  2  C.  C.  15,  12 
Cox  C.  C.  264,  42  L.  J.  M.  C.  41,  27  L.  T. 
Rep.  N.  S.  801. 

4.  Reg.  V.  Chamberlain,  10  IManitoba  261. 
In  this  case  the  prisoner  was  convicted  on  an 
indictment  for  perjury,  in  having  sworn  before 
the  deputy  returning  officer  at  an  election  for 
membership  of  the  house  of  commons  for  the 
city  of  Winnipeg,  that  he  was  the  person 
whom  he  represented  himself  to  be,  named 
on  the  list  of  electors  for  the  polling  sub- 
division. He  was  not  an  elector,  nor  entitled 
to  vote  in  the  constituency,  and  at  the  trial 
his  counsel  contended  that  there  was  no 
authority  for  the  deputy  returning  olTicer, 
under  tlie  Dominion  Elections  Act  (Can.  Rev. 
St.  c.  8,  §  45)  to  administer  an  oath  to  any 
person  but  an  eh'ctor,  and  Ihe  judge  reserved 
a  case  for  the  oiiinion  of  the  court  as  to 
whether  the  iirisoner  had  boon  properly  con- 
victed. It  M'as  held  that  the  statute  must 
receive  a  reasonable  construction,  that  au- 
thority was  intended  to  be  conferred  upon 
the  oliicer  to  adminisior  the  onth  to  any  per- 
son presenting  liimself  and  claiming  to  be  an 
elector  entitled  to  vote,  aiul  that  under  Cr. 
Code  (1892),  §  148,  the  prisoner  bad  been 
properly  convicted  of  perjury. 
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by  a  national  bank  director ;  ^  provided  in  all  cases  that  the  oath  is  one  I'eqnired 
or  authorized  by  law,  and  that  it  is  administered  by  an  officer  or  tribunal  autlior- 
ized  so  to  do.''  And  a  wilfully  false  answer  by  the  applicant  to  a  question  in  an 
application  for  civil  service  examination,  as  to  whether  lie  has  ever  been  in  the 
government  employ,  and,  if  so,  whether  he  resigned  or  was  discharged,  is  perjuror 
under  the  federal  statute.^ 

e.  Voluntary,  Official,  and  Ppomissory  Oaths  —  (i)  Voluntary  Oaths.  The 
taking  of  a  mere  voluntary  oath  that  is  nowhere  either  authorized  or  required  by 
law  is  not  perjury.^  A  charge  of  perjniy  cannot  be  predicated  upon  false  testi- 
mony before  a  grand  juiy,  where  the  grand  jury  had  no  legal  authority  to  inquire 
into  the  particular  matter  under  investigation.^  Nor  can  perjury  be  assigned  on 
the  atHdavit  of  an  applicant  for  naturalization  as  to  his  residence  in  a  state  pre- 
vious to  the  application,  since  as  to  such  matter  an  oath  is  not  required.'"' 

(ii)  Official  and  Other  Promissory  Oaths.  Perjury  cannot  be  predi- 
cated of  an  officiaP^  or  other  promissory  oatli,^^  unless  by  express  statutory  pro- 
vision.^^ The  rule  does  not  apply,  however,  where  an  officer  is  required  by  law  to 
take  an  oath  as  to  his  qualifications  or  otlier  facts,  and  swears  falsely  as  to  such  f acts.^* 

4.  Jurisdiction  or  Authority  to  Administer  Oath  —  a.  Judicial  Oaths  —  (i)  In 
General.  In  the  absence  of  statute  to  the  contrary,  it  is  well  settled  that,  to 
constitute  perjury  in  a  judicial  proceeding,  the  false  swearing  must  have  been 
before  a  court  or  magistrate  having  jurisdiction  of  the  matter  under  investigation.^^ 


5.  U.  S.  V.  Neale,  14  Fed.  767,  holding, 
under  U.  S.  Eev.  St.  (187S)  §  5392  [U.  S. 
Comp.  St.  (1901)  p.  3053]  that  if  accused 
took  an  oath  in  which  he  stated  that  he  was 
hona  fide  owner  in  his  own  right  of  the 
number  of  shares  of  stock  then  standing  in 
his  name  on  the  books  of  the. bank,  and  that 
the  said  shares  were  not  hypothecated  or  in 
any  way  pledged  as  security  for  any  loan  or 
debt ;  and  if  he  took  it  wilfully,  and  not  be- 
lieving that  he  was  stating  the  truth,  it  was 
perjury,  if  in  point  of  fact  he  was  not  the 
owner  of  said  stock,  or  had  pledged  the  same 
for  a  loan  or  debt. 

6.  See  infra,  1,  B,  4. 

7.  Johnson  v.  U.  S.,  26  App.  Cas.  (D.  C.) 
128. 

8.  Florida.— CoWms.  v.  State,  33  Fla.  446, 
15  So.  220. 

Michiga/ii. —  People  v.  Titmus,  102  Mich. 
318,  60- N.  W.  693;  Beecher  v.  Anderson,  45 
Mich.  543,  8  N.  W.  539 ;  People  v.  Gaige,  26 
Mich.  30. 

Minnesota. —  State  f.  McCarthy,  41  Minn. 
59,  42  N.  W.  599. 

Missouri. —  Jlahan  v.  Berry,  5  Mo.  21; 
State  V.  Miller,  44  Mo.  App.  159. 

New  York. —  Foreman  r.  Union,  etc.,  Co., 
83  Ilun  385,  31  N.  Y.  Suppl.  947;  People  v. 
Ostrander,  64  Hun  335,  19  N.  Y.  Suppl.  324, 
328  [reversed  on  other  grounds  in  77  N.  Y. 
App.  Div.  396,  79  N.  Y.  Suppl.  340  {affirmed 
in  175  N.  Y.  315,  67  N.  E.  5S9,  96  Am.  St, 
Pep.  628)  ]  ;  People  t.  Martin,  38  luisc.  67,  76 
N.  Y.  Suppl.  953;  People  v.  Travis,  4  Park. 
Cr.  213. 

Ohio. —  Waggoner  r.  Richmond,  Wright 
173. 

SoutJi  Carolina. —  State  Helle,  2  Hill 
290. 

United  States. —  U.  S.  v.  Bedgood,  49  Fed. 
54;  U.  S.  V.  Grottkau,  30  Fed.  672;  U.  S.  v. 
Babcock,  24  Fed.  Cas.  No.  14,488,  4  McLean 


113;  U.  S.  V.  Nickerson,  27  Fed.  Cas.  No. 
15,878,  1  Sprague  232. 

Canada. —  Reg.  v.  Mcintosh,  12  N.  Brunsw. 
372;  Reg.  V.  Gibson,  7  Rev.  Leg.  573;  Reg.  v. 
Martin,  7  Rev.  Leg.  672,  21  L.  C.  Jur.  156. 

Immateriality  see  infra,  I,  B,  6. 

9.  Pankey  V.  People,  2  111.  80. 

10.  State  V.  Helle,  2  Hill  (S.  C.)  290. 

11.  State  V.  Dayton,  23  N.  J.  L.  49,  53 
Am.  Dec.  270 ;  Bacon  Abr.  tit.  "  Perjury," 
(A),  2  dly. 

12.  U.  S.  V.  Glover,  25  Fed.  Cas.  No. 
15,218,  4  Cranch  C.  C.  190. 

13.  Com.  V.  Megee,  2  Phila.  (Pa.)  396, 
violation  of  official  oath  bj^  director  of  bank 
expressly  made  perjury  by  the  Pennsylvania 
act  of  March  16,  1854. 

14.  U.  S.  V.  Neale,  14  Fed.  767.  As  to  this 
case  see  supra,  I,  B,  3,  b,  (xiii),  text  and 
note  5.  See  also  State  r.  Roberts,  22 
Wash.  1,  60  Pac.  65,  perjury  by  defendant  in 
taking  oath  as  judge  of  election,  in  falsely 
swearing  that  he  was  not  interested  in  any 
bet  on  such  election. 

15.  Alalama. —  Collins  v.  State,  78  Ala. 
433. 

Arkansas. — ■  Buell  State,  45  Ark.  336. 
And  see  Gardner  v.  State,  SO  Ark.  264,  97 
S.  W.  48. 

District  of  Columhia. —  U.  S.  v.  Jackson, 
20  D.  C.  424. 

Florida.— Markej  v.  State,  47  Fla.  38,  37 
So.  53. 

Georgia. —  Renew  V.  State,  79  Ga.  162,  4 
S.  E.  19. 

Illinois. —  Maynard  v.  People.  135  111.  416, 
25  N.  E.  740;  Pankey  v.  People,  2  111.  80. 

Indiana.—  State  v.  Hall,  7  Blackf.  25. 

loiva. — ^State  v.  Clough,  111  Iowa  714,  83 
N.  W.  727. 

Louisiana. —  Flower  v.  Swift,  8  Mart.  N.  S. 
449. 

Maine.—  State  v.  Furlong,  26  Me.  69. 

[I,  B,  4,  a,  (l)] 
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A  statute  in  the  particular  jurisdiction,  however,  may  make  it  unneceesary  tliat 
the  court  or  magistrate  shall  have  jurisdiction  or  authority."* 

(ii)  Defects  or  luBEauLAiUTim  Not  JuumDurnoNAL.  Where  there  are 
defects  and  irregularities  in  the  proceeding  which  are  not  jurisdictional,  as  where 
they  render  it  voidable  only  and  7iot  absolutely  void,  and  such  proceeding  is  amend- 
able, or  where  the  defect  has  been  waived  by  the  parties,  perjury  may  Ije  com- 
mitted therein.^''    Perjury  may  be  committed  at  a  trial,  although  tiie  complaint, 


Massaclmsetts. —  Com.  v.  White,  8  Pick. 
453. 

Nev)  York. —  People  v.  Collins,  57  N.  Y. 
App.  Div.  257,  68  N.  Y.  Suppl.  151,  15  N.  Y. 
Cr.  305;  People  i;.  Tracy,  9  Wend.  205. 

North  Carolina. —  State  v.  Gates,  107  N.  C. 
832,  12  S.  E.  319;  State  v.  Knight,  84  N.  C. 
789;  State  v.  Alexander,  11  N.  C.  182;  Bol- 
ing  V.  Luther,  4  N.  C.  635;  State  v.  Wyatt,  3 
N.  C.  56. 

Ohio. —  Montgomery  v.  State,  10  Ohio  220. 

Oklahoma. —  Morford  v.  Territory,  10  Okla. 
741,  63  Pac.  958,  54  L.  E.  A.  513;  Rich  v. 
U.  S.,  1  Okla.  354,  33  Pac.  804. 

South  Carolina. — ^State  v.  Jenkins,  26  S.  C. 
121,  1  S.  E.  437. 

Texas.—  Manning  v.  State,  46  Tex.  Cr.  326, 
81  S.  W.  957;  Wilks  v.  State,  (Cr.  App. 
1902)  66  S.  W.  787;  Curtley  v.  State,  42  Tex. 
Cr.  227,  59  S.  W.  44;  Butler  v.  State,  (Cr. 
App.  1896)  38  S.  W.  46. 

England. —  Reg.  v.  Fletcher,  L.  R.  1  C.  C. 
320,  12  Cox  C.  C.  77,  40  L.  J.  M.  C.  123,  24 
L.  T.  Rep.  N.  S.  742,  19  Wkly.  Rep.  781; 
Reg.  V.  Proud,  L.  R.  1  C.  C.  71,  10  Cox  C.  C. 
455,  36  L.  J.  M.  C.  62,  16  L.  T.  Rep.  N.  S. 
S64,  15  Wkly.  Rep.  796;  Reg.  v.  Simmons, 
Bell  C.  C.  168,  8  Cox  C.  C.  190,  5  Jur.  N.  S. 
578,  28  L.  J.  M.  C.  183,  7  Wkly.  Rep.  439; 
Reg.  V.  Pearce,  3  B.  &  S.  531,  9  Cox  C.  C. 
258.  9  Jur.  N.  S.  647.  32  L.  J.  M.  C.  75,  7 
L.  T.  Rep.  N.  S.  597,  11  Wkly.  Rep.  235,  113 
E.  C.  L.  531;  Reg.  v.  Lewis,  12  Cox  C.  C. 
163;  Reg.  V.  Chugg,  11  Cox  C.  C.  558,  22 
L.  T.  Rep.  N.  S.  556;  Reg.  v.  Bacon,  11  Cox 
C.  C.  540,  22  L.  T.  Rep.  N.  S.  627;  Reg.  V. 
Shaw,  10  Cox  C.  C.  66,  11  Jur.  N.  S.  415, 
L.  &  C.  579,  34  L.  J.  M.  C.  169,  12  L.  T.  Rep. 
N.  S.  470,  13  Wkly.  Rep.  692;  Reg.  v.  Senior, 
9  Cox  C.  C.  469 ;  Reg.  v.  Hughes,  7  Cox  C.  C. 
286,  Dears.  &  B.  188,  3  Jur.  N.  S.  448,  26 
L.  J.  M.  C.  133,  5  Wkly.  Rep.  520;  Reg.  v. 
Millard,  G  Cox  C.  C.  150,'  Dears.  C.  C.  160,  17 
Jur.  400,  22  L.  J.  M.  C.  108,  1  Wkly.  Rep. 
314;  Reg.  V.  Cooke,  2  Den.  C.  C.  462,  16  Jur. 
434,  21  L.  J.  M.  C.  136;  Paine's  Case,  Yelv. 
Ill,  80  Eng.  Reprint  76. 

Canada. —  Reg.  v.  Mcintosh,  12  N.  Brunsw. 
372;  McAdam  v.  Weaver,  4  N.  Brunsw. 
176;  Reg.  v.  Row,  14  U.  C.  C.  P.  307;  Reg. 
V.  Doty,  13  U.  C.  Q.  B.  398. 

See  39  Cent.  Dig.  tit.  "  Perjury,"  §§  27,  28. 

16.  In  Quebec,  under  Cr.  (jodc",  §  145,  pnn- 
isliiiig  |)erjiirv  in  a  judiciMi  proceeding,  and 
di'claiing  that  every  proceeding  is  j\idicial 
wilhin  the  nieani)ig  of  llic  section  wliicli  is 
held  Ijcforc  any  iicrson  aclirig  as  a  coiivl,  jiis- 
tici',  or  friliuiial  liaving  p()W(>r  io  liold  Hiich 
judicial  proceeding,  whether  ilnly  coiisl  il  iilcd 
or  iiol,,  and  wlii'llii'r  I  he  procci'diiig  wiis  duly 
ilistitiiicd  or  not  before  sncli  I'oiii  t  or  person 
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so  as  to  authorize  it  or  him  to  hold  the  pro- 
ceeding, and  although  such  proceeding  was 
held  in  a  wrong  place  or  was  otherwise  in- 
valid, it  was  held  perjury  to  give  false  testi- 
mony before  a  justice  of  the  peace  holding 
a  judgment  proceeding  under  a  provincial 
law,  although  the  justice  was  by  the  terms 
of  that  law  disqualified  from  hearing  the 
charge  because  he  was  not  a  resident  of  the 
county  in  which  the  alleged  offense  took  place. 
Drew  V.  Rex,  33  Can.  Sup.  Ct.  228,  6  Can. 
Cr.  Cas.  424  [affirming  6  Can.  Cr.  Cas.  241, 
11  Quebec  K.  B.  477]. 

17.  Alabama. —  Boynton  v.  State,  77  Ala. 
■29. 

Arkansas. —  Gardner  v.  State,  80  Ark.  264, 
97  S.  W.  48. 

Morida.— Markey  v.  State,  47  Fla.  38,  37 
So.  53. 

Illinois. —  Maynard  v.  People,  135  111.  416, 
25  N.  E.  740. 

Indiana.- — ^  Weston  v.  Luraley,  33  Ind.  486; 
Henry  v.  Hamilton,  7  Blaekf.  506;  State  v. 
Hall,  7  Blaekf.  25. 

/ofPff.— State  V.  Perrv,  117  Iowa  403,  91 
N.  W.  765. 

Kansas. —  State  v.  Lewis,  10  Kan.  157. 

Michigan.—  In  re  Smith,  110  Mich.  435, 
68  N.  W.  228. 

Missouri. —  State  i;.  Lavalley,  9  Mo.  834. 

Neio  York. —  Van  Steenbergh  v.  Kortz,  10 
Johns.  167. 

North  Carolina. —  State  v.  Peters,  107  N.  C. 
876,  12  S.  E.  74;  State  i".  Ledford,  28  N.  C. 
5;  State  V.  Molier,  12  N.  C.  263. 

Oklahoma. —  Morford  v.  Territory,  10  Okla. 
741,  63  Pac.  958,  54  L.  R.  A.  513. 

TcMS.— Manning  !•.  State,  46  Tex.  Cr.  326, 
81  S.  W.  957;  Cordway  v.  State,  25  Tex.  App. 
405,  8  S.  W.  670. 

VcrmoK/.— State  r.  Rowell,  72  Vt.  28,  47 
Atl.  Ill,  82  Am.  St.  Rep.  918. 

England. —  Pippet  v.  Hearn,  5  B.  &  Aid. 
634.  1  D.  &  R.  266,  7  E.  C.  L.  346;  Rex  V. 
Christian,  C.  &  M.  388,  41  E.  0.  L.  214. 

Canada. —  Reg.  •/'.  Downie,  3  Montreal  Q.  B. 
360,  holding  that  a  party  summoned  to  ap- 
pear in  one  division  of  the  superior  court  of 
Montreal,  to  answer  upon  laits  ct  ariiclcs, 
and  who  has  appeared  and  been  sworn  in  an- 
other division  of  the  same  court,  where  ho 
has  given  his  answers,  may  be  convicted  of 
perjury  on  the  answers  so  given. 

See  39  (  Vnt.  Dig.  tit.  "  Perjury,"  §  28. 

Where  a  bill  for  divorce  contained  allega- 
tions giving  the  court  jurisdiction  and  war- 
ranting the  relief  soiiglil,  if  true,  the  fact 
llial,  on  trial  of  eompln iuiuit  for  porjury  in 
l<'Htifying  as  to  nialcrial  fnels,  it  appears 
lliiit  neillier  parly  had  resiiUnl  in  the  slate 
for  llie  Htn,tutory  period,  will  not  bar  convio- 
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declaration,  indictment,  or  other  pleading  was  bad  on  demurrer  or  motion  in 
arrest  of  judgment  or  tliere  are  such  irregularities  or  defects  as  would  require 
a  reversal  of  the  cause  on  appeal.'^ 

(in)  Defects  Rendering  Action  Void.  If,  however,  the  proceeding  is  for 
any  reason  actually  null  and  void  for  want  of  jurisdiction,  perjury  cannot  be  com- 
mitted therein.^  Perjury  cannot  be  predicated  of  a  sworn  accusation  made  to 
commence  a  prosecution,  which  is  deficient  in  facts  required  by  statute  to  be 
shown  to  give  the  tribunal  jurisdiction.^^ 

b.  Non-Judieial  Oaths  — (i)  JVecessity  of  Authority  to  Administer 
Oatu^"^ — (a)  In  General.  It  is  an  essential  prerequisite  to  the  establishment  of 
the  guilt  of  one  accused  of  the  crime  of  perjury  that  the  oath  shall  have  been 
administered  by  a  person  authorized  by  law  to  administer  it,  and  where  the  oath 
was  administered  by  a  person  having  no  legal  authority  to  do  so,  as  by  a  person 
acting  merely  in  a  private  capacity,  or  by  one  who  had  authority  to  administer 
certain  oaths,  but  not  the  one  in  question,  or  by  one  who  had  authority  seemingly 
colorable,  but  no  authority  in  fact,  there  can  be  no  conviction  of  perjury,  for  the 
oath  is  altogether  idle.'^^ 

(b)  Under  Laios  of  the   United  States.     To  constitute  perjury  or  false 


tion.  Markey  r.  State,  47  Fla.  38,  37  So. 
53;  People  r.  McCaffrey,  75  Mich.  115,  42 
N.  W.  6S1;  Stewart  V.  State,  22  Ohio  St. 
477. 

Failure  to  swear  jury. —  If  the  court  have 
jurisdiction  of  the  subject-matter  of  an  ac- 
tion, and  power  to  administer  an  oath  to  a 
witness  therein,  a  false  statement  made  by 
him  under  oath  will  constitute  perjury,  even 
though  tlie  jury  in  such  action  have  not  been 
properlv  sworn.  Smith  V.  State,  31  Tex.  Cr. 
315,  20"S.  W.  707. 

The  regularity  of  the  proceedings  of  a 
superior  court  is  to  be  presumed  unless  the 
contrary  appears.  State  f.  Ledford,  28 
N.  C.  5. 

Illegality  of  arrest. —  The  giving  of  false 
testimony  by  accused,  on  a  trial  before  the 
police  court  of  a  municipality  for  a  violation 
of  an  ordinance,  is  perjurj',  although  no  war- 
rant was  issued  for  his  arrest  and  the  arrest 
without  a  warrant  was  improperly  made. 
Gardner  v.  State,  SO  Ark.  264,  97  S.  W. 
4S. 

18.  Gardner  v.  State,  80  Ark.  264,  97  S.  W. 
48;  State  v.  Brown.  68  N.  H.  200,  38  Atl. 
731;  State  r.  Whittemore,  50  K  H.  245,  9 
Am.  Eep.  196;  Kelley  v.  State,  (Tex.  Cr.  App. 
1907)  103  S.  W.  189;  Reg.  v.  Meek,  9  C.  &  P. 
513,  38  E.  C.  L.  302;  and  other  cases  cited 
in  the  preceding  note.  Where  defendant  was 
informed  against  for  sending  a  forged  tele- 
gram, and  the  court  held  such  information 
sufHcient,  defendant  could  not  again  object 
that  the  information  was  insufficient  in  a 
subsequent  prosecution  for  perjury  committed 
on  the  trial  for  sending  such  telegram.  Peo- 
ple V.  Chadwick,  4  Cal.  App.  .63,  87  Pac.  384, 
389. 

19.  Morford  r.  Territory,  10  Okla.  741,  63 
Pac.  958,  54  L.  R._  A.  513.  One  giving  false 
testimony  on  a  trial  of  a  prosecution  under 
an  indictment  which  is  subsequently  adjudged 
insufficient  on  appeal  is  guilty  of  perjury, 
since  the  perjiTry  of  a  witness  does  not  de- 
pend on  the  validity  in  point  of  form  of  the 
indictment  under  which  he  testifies.    State  v. 


Powell,  72  Vt.  28,  47  Atl.  Ill,  82  Am.  St. 
Rep.  918. 

20.  Collins  V.  State,  78  Ala.  433;  Ex  p. 
Banks,  28  Ala.  28;  Buell  -v.  State,  45  Ark. 
330;  Reg.  V.  Pearce,  3  B.  &  S.  531,  9  Cox 
C.  C.  258,  9  Jur.  N.  S.  647,  32  L.  J.  M.  C. 
75,  7  L.  T.  Rep.  N.  S.  597,  11  Wkly.  Rep. 
235,  113  E.  C.  L.  531;  Reg.  v.  Ewington, 
C.  &  M.  319,  2  Moody  C.  C.  223,  41  E.  C.  L. 
178;  Reg.  V.  Row,  14  U.  C.  C.  P.  307;  Reg.  v. 
Doty,  13  U.  C.  Q.  B.  398;  and  other  cases 
cited  si(,pra,  I,  B,  4,  a,  (i). 

If  a  co-plaintiff  die,  the  suit  will  abate 
unless  the  death  be  suggested.  Therefore  a 
trial  without  such  suggestion  is  extrajudi- 
cial and  void,  and  perjury  cannot  be  com- 
mitted therein.  Rex  v.  Cohen,  1  Stark.  511, 
2  E.  C.  L.  195. 

21.  Johnson  v.  State,  58  Ga.  397. 
Deposition  required  to  give  jurisdiction. — 

Where  a  deposition  on  oath  of  the  charge  con- 
tained in  the  information  is  required  by  stat- 
ute to  confer  jurisdiction,  perjury  cannot  be 
committed  in  a  proceeding  informal  for  the 
want  of  such  a  deposition.  Reg.  v.  Scotton, 
5  Q.  B.  493,  Dav.  &  M.  501.  8  Jur.  409,  13 
L.  J.  M.  C.  58,  48  E.  C.  L.  493.  Where,  how- 
ever, no  deposition  or  information  on  oath  is 
necessary  as  a  prerequisite  to  jurisdiction, 
the  rule  is  otherwise.  Reg.  c.  Hughes,  4 
Q.  B.  D.  614,  14  Cox  C.  C.  284,  48  L.  J.  M.  C. 
151,  40  L.  T.  Rep.  N.  S.  685;  Reg.  v,  Shaw, 
10  Cox  C.  C.  66,  11  Jiu\  N.  S.  415,  L.  &  C. 
579,  34  L.  J.  M.  C.  169,  12  L.  T.  Rep.  N.  S. 
470.  13  Wkly.  Eep.  692. 

22.  See  Oaths  ais^d  Affirmations,  29  Cyc. 
1299. 

23.  Alabama. —  Walker  v.  State,  107  Ala. 
5,  18  So.  393;  Hood  v.  State,  44  Ala.  81. 

Illinois. —  Maynard  v.  People,  135  111.  416, 
25  IST.  E.  740;  Van  Dusen  v.  People,  78  111. 
645 ;  IMorrell  v.  People,  32  111.  499. 

Indiana. —  Muir  r.  State,  8  Blaekf.  154. 

loica. —  State  V.  Phippen,  62  Iowa  54,  17 
N.  W.  146. 

Kentucky. —  Bigger  staff  t\  Com.,  11  Bush 
169. 

[I,  B,  4.  b,  (l),  (b)] 
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swearing  under  the  laws  of  tlie  United  States,  it  must  appear  tliat  tbe 
officer  administering  the  oath  was  authorized  so  to  do  Ijy  tlie  laws  of  the  United 
States.2* 


Louisiana. —  State  v.  Tlieriot,  50  La.  Ann. 
1187,  24  So.  170;  State  v.  Dreifus,  38  La. 
Ann.  877. 

Missouri. — ^State  v.  Carpenter,  104  Mo.  588, 
65  S.  W.  255;  State  i;.  Cannon,  79  Mo.  343. 

New  York. —  Lambert  v.  People,  76  N.  Y. 
220,  32  Am.  Eep.  293;  People  v.  Martin,  38 
Misc.  67,  76  N.  Y.  Suppl.  953  [reversed  on 
other  ^rounds  in  77  N.  Y.  App.  Div.  396,  79 
N.  Y.  Suppl.  340  {affirmed  in  175  N.  Y.  315, 
67  N.  E..589,  96  Am.  St.  Rep.  628)];  Jack- 
son V.  Humphrey,  1  Johns.  498. 

North  Carolina. —  State  v.  Wyatt,  3  N.  C. 
56. 

07uo.— Staight  v.  State,  39  Ohio  St.  496; 
State  V.  Jackson,  36  Ohio  St.  281;  Warwick 
V.  State,  25  Ohio  St.  21. 

Tennessee. — ■  State  v.  Brady,  1  Swan  36 ; 
Lamden  v.  State,  5  Humphr.  83. 

Texas.—  State  v.  Powell,  28  Tex.  626 ;  Wil- 
liams V.  State,  (Cr.  App.  1906)  96  S.  W.  47; 
Davidson  v.  State,  22  Tex.  App.  372,  3  S.  W. 
662;  Stewart  v.  State,  6  Tex.  App.  184. 

Fen)! owf.— State  v.  Rowell,  72  Vt.  28,  47 
Atl.  Ill,  82  Am.  St.  Rep.  918. 

Virginia. —  Com.  v.  Williamson,  4  Gratt. 
554. 

United  States.— V.  S.  v.  Curtis,  107  U.  S. 
671,  2  S.  Ct.  507,  27  L.  ed.  534;  U.  S.  v. 
Gareelon,  82  Fed.  611;  U.  S.  t;.  Law,  50  Fed. 
915;  U.  S.  V.  Bedgood,  49  Fed.  54;  U.  S.  v. 
Howard,  37  Fed.  666;  U.  S.  v.  Bahcock,  24 
Fed.  Cas.  No.  14,488,  4  McLean  113. 

England.— "Reg.  v.  Dunn,  12  Q.  B.  1026,  2 
Cox  C.  C.  205,  11  Jur.  908,  13  Jur.  233,  18 
L.  J.  M.  C.  41,  64  E.  C.  L.  1026;  Rex  v. 
Verelst,  3  Campb.  432,  14  Rev.  Rep.  775; 
Reg.  V.  Stone,  2  C.  L.  R.  123,  6  Cox  C.  C. 
235,  Dears.  C.  C.  251,  17  Jur.  1106,  23  L.  J. 

M.  C.  14,  2  Wkly.  Rep.  03;  Reg.  v.   ,  1 

Cox  C.  C.  250;  Rex  v.  Hanks,  3  C.  &  P.  419, 
14  E.  C.  L.  641;  Custodes  v.  Gwinn,  Style 
336,  82  Eng.  Reprint  756. 

Canada. —  Reg.  v.  Martin,  7  Rev.  L6g.  672, 
21  L.  C.  Jur.  150  (lidding  that  perjury  could 
not  be  assigned  upon  a  deposition  taken  un- 
der C.  P.  art.  284,  where  the  consent  in  writ- 
ing required  by  that  article  had  been 
omitted)  ;  Reg.  v.  Gibson,  7  Rev.  Log.  573 
(deposition  illegal  because  it  was  commenced 
before  a  judge  who  took  notes  and  continued 
without  consent  under  a  dill'erent  system  be- 
fore the  prolhonotary  only)  ;  Reg.  v.  Mc- 
Into.sh,  12  N.  B  riinsw.  372  (holding  that  per- 
jury could  not  be  assigned  upon  an  aflidavit 
taken  lieforo  a  commissioner  who  had  no  au- 
thority to  take  the  allidavit)  ;  Rc  Godson,  10 
Ont.  275;  Reg.  r.  Dowiiie,  3  Montreal  Q.  B. 
300. 

See  39  Cent.  Dig.  tit.  "Perjury,"  S  29  cl 

BCfJ. 

Affidavit  by  consent  before  unauthorized 
person. —  The  false  Hweiiring  of  wiliii'SHes  in 
iillidavils  inken  by  consent  before!  unauthor- 
ized jiersriiiH  or  out  of  the  stute  is  not  jier- 
jiuy.    I'lilllipi  /).  Bowen,  2  Pa.  St.  20. 

1 1,  B.  4,  b,  (i),  fn)] 


Oath  administered  in  foreign  country. — 

An  oath  administered  by  a  judge  in  a  foreign 
country  has  no  legal  significance,  and  a  false 
statement  made  by  a  person  sworn  before 
him  under  such  circumstances  is  not  perjury. 
Re  Godson,  16  Ont.  275. 

Committee  illegally  constituted. —  An  in- 
dictment will  not  lie  for  perjury  for  false 
swearing  before  a  committee  illegally  consti- 
tuted. Com.  'V.  Hillenbrand,  96  Ky.  407,  29 
S.  W.  287,  16  Ky.  L.  Rep.  485. 

Deposition  before  unsworn  stenographer. — 
False  testimony  in  a  deposition  taken  before 
a  stenographer  is  not  perjury  unless  the  ste- 
nographer was  sworn  as  required  by  the  stat- 
ute. Reg.  V.  Downie,  3  Montreal  Q.  B.  360; 
Reg.  V.  Leonard,  3  Montreal  Leg.  N.  211.) 

Administering  the  oath  in  open  court,  by 
one  not  an  officer,  is  regarded  as  the  act  of 
the  court  which  directed  it  to  be  adminis- 
tered, so  as  to  make  a  witness  liable  to  a 
charge  oi  perjury  if  he  testifies  falsely.  Ste- 
phens V.  State,  1  Swan  (Tenn. )  157.  See 
also  Walker  v.  State,  107  Ala.  5,  18  So.  393; 
and  Oaths  and  Affiemations,  29  Cyc.  1300. 

The  competency  of  the  person  who  reads 
the  words  of  the  oath  to  the  witness,  and 
does  the  ministerial  part  of  its  administra- 
tion, is  immaterial.  State  v.  Mercer,  101  Md. 
535,  61  Atl.  220;  Rag.  v.  Coleman,  2  Can.  Cr. 
Cas.  523,  30  Ont.  93. 

An  oath  administered  by  a  clerk  in  the 
absence  of  the  court  is  sufficient  as  a  basis 
for  the  prosecution  for  perjury,  although  the 
clerk  could  not  have  administered  the  oath 
in  the  presence  of  the  court.  State  v.  Drei- 
fus,  38  La.  Ann.  877. 

24.  U.  S.  V.  Curtis,  107  U.  S.  671,  2  S.  Ct. 
507,  27  L.  ed.  534;  U.  S.  v.  Madison,  21  Fed. 
628. 

Authority  of  register   of  land-ofl&ce  see 

U.  S.  V.  Brace,  140  Fed.  809. 

Notaries  see  infra,  I,  B,  4,  b,  (ii),  (b). 

Officer  authorized  by  state. —  To  make  a 
party  liable  to  prosecution  for  perjury  in  a 
United  States  court,  it  does  not  matter  that 
the  oath  taken  by  him  when  endeavoring  to 
benefit  by  the  Timber  Culture  Act  was  taken 
before  an  officer  authorized  by  a  state,  rather 
than  one  authorized  by  the  United  States,  to 
administer  oaths.  U.  S.  v.  Madison,  21  Fed. 
628;  U.  S.  V.  Shinn,  14  Fed.  447,  8  Sawy. 
403. 

Congress  cannot  confer  on  the  secretary  of 
the  interior  or  commissioner  of  the  land- 
office  power  to  make  rules  and  regulations, 
such  as  jireseribing  'l)y  whom  the  oath  is  to 
be  administered  to  one  making  prei'niption 
entry,  or  the  facts  to  bo  oonlained  in  the  alli- 
davit, so  as  to  make  it  perjury  for  the  jire- 
('■iiiplor  to  nniko  a  false  adidavit,  when  the 
faels  Hworn  to  are  not  required  by  statute 
lo  be  sworn  t.o,  and  the  statu  I  e  does  not  au- 
l  liorize  I  he  niilh  to  bo  iidminisleri'd  by  the 
person  who  adniiiiistors  it.  U.  S.  I'.  Bedgood, 
■I!)  I'Vd.  :>  \. 
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(ii)  Particular  Officers  or  Persons  Authorized  to  Administer 
Oatiis"^^  —  (a)  Justices  of  the  Peace.  It  is  usually  provided  by  statute  that  jus- 
tices of  the  peace  sliall  have  power  to  administer  oaths  and  affirmations  to  witnesses 
and  others,  concerning  anything  depending,  oi-  proceedings  commenced,  or  to  he 
commenced,  before  thcm.^"  But  oaths  administered  by  justices  of  the  peace 
beyond  tlieir  jurisdiction  cannot  be  made  the  basis  of  a  charge  of  perjury.^''' 

(b)  Notaries  Public.  Notaries  public  are  frequently  authorized  both  by  state 
laws,'^^  and  the  laws  of  the  United  States,^^  to  administer  oatlis,  and  consequently 
a  false  oath  sworn  before  a  notary  public  may  be  perjury.^''  In  tlie  absence  of 
a  statute,  however,  a  notary  has  no  authority  to  administer  oaths,  and  perjury 
cannot  be  assigned  upon  an  oatli  administered  by  liiin  without  authority .'^^ 

(c)  Otlier  Ministerial  Officers.  Where  ministerial  officers  are  authorized  by 
statute  to  administer  particular  oaths,  perjury  can  be  predicated  upon  such  oaths 
administered  by  them,  if  the  case  otherwise  falls  within  the  common  law  or 
statutory  definition  of  perjury .^^ 


25.  See  also  Oaths  and  Affirmations,  29 
Cyc.  1300. 

Who  may  take  afSdavits  see  Affidavits, 
2  Cyc.  10. 

26.  See  the  statutes  of  the  several  states 
and  the  following  eases : 

Massachusetts. —  Com.  v.  Hughes,  5  Allen 
499. 

Missouri. —  Mahan  v.  Berry,  5  Mo.  21. 

Sotith  Carolina. —  State  v.  Stephenson,  4 
McCord  165. 

Texas.— \Yi\son  v.  State,  (Cr.  App.  1906) 
93  S.  W.  547. 

United  States.— V.  S.  v.  Cowing,  24  Fed. 
Cas.  No.  14,880,  4  Cranch  C.  C.  613,  holding 
that  a  justice  of  the  peace  has  authority  to 
administer  an  oath  to  an  answer  in  chancery 
in  the  federal  courts,  the  authority  being 
expressly  given  by  the  ninth  rule  prescribed 
by  the  supreme  court  for  the  equity  practice 
of  the  circuit  courts. 

See  39  Cent.  Dig.  tit.  "Perjury,"  §  31. 
See  also  Oaths  and  Affirmations,  29  Cyc. 
1302. 

Alderman. —  In  Pennsylvania  an  alderman 
has  the  same  power  to  administer  oaths  as  a 
justice  of  the  peace.  Com.  v.  Frank,  7  Pa. 
Dist.  143. 

27.  Peg.  V.  Row,  14  U.  C.  C.  P.  307.  See 
Oaths  and  Affirmations,  29  Cyc.  1302. 

28.  Ex  p.  Carpenter,  64  Cal.  267,  30  Pac. 
816;  State  v.  Scatena,  84  Minn.  281,  87  N".  W. 
764;  State  v.  Poland,  12  Mo.  App.  74;  Man- 
ning V.  State,  46  Tex.  Cr.  326,  81  S.  W.  957. 
See"  Notaries,  29  Cyc.  1083,  1088. 

29.  U.  S.  1-.  Neale,  14  Fed.  767;  U.  S.  v. 
Sonachall,  27  Fed.  Cas.  No.  16,352,  4  Biss. 
425.    Compare  infra,  this  section,  note  31. 

Act  Cong.  Aug.  15,  1876,  c.  304  [U.  S. 
Comp.  St.  (1901)  p.  662],  provides  that  nota- 
ries public  of  the  several  states  shall  be  au- 
thorized to  take  affidavits  in  the  same  manner 
and  with  the  same  effect  as  commissioners  of 
the  United  States  circuit  court  may  lawfully 
take  or  do.   U.  S.  v.  Hardison,  135  Fed.  419. 

30.  See  the  eases  cited  in  the  two  preceding 
notes. 

31.  See  Notaries,  29  Cyc.  1083,  1088. 
Under  a  statutory  arbitration  the  oath  to 

the  witnesses  must  be  administered  by  a 


judge  or  justice  of  the  peace;  and  perjury 
cannot  be  assigned  on  the  testimony  of  a 
witness  in  such  a  case,  where  the  oath  was 
administered  by  a  notary  public,  notwith- 
standing the  general  language  of  Rev.  St. 
§  118,  empowering  notaries  public  to  admin- 
ister oaths  in  all  cases  required  or  author- 
ized by  law.  State  v.  Jackson,  30  Ohio  St. 
281. 

Prior  to  the  passage  of  Act  Cong.  Feb.  26, 
1881  [U.  S.  Comp.  St.  (1901)  p.  3499],  au- 
thorizing notaries  public  to  administer  oaths 
in  certain  cases,  notaries  public  had  no  au- 
thority under  the  laws  of  the  United  States 
to  administer  oaths  in  such  cases.  U.  S.  v. 
Curtis,  107  U.  S.  671,  2  S.  Ct.  507,  27  L.  ed. 
534. 

U.  S.  Rev.  St.  (1878)  §  1778  [U.  S.  Comp. 
St.  (1901)  p.  1211],  authorizing  notaries 
public  to  administer  oaths  in  all  cases  in 
which  justices  of  the  peace  have  power  to 
administer  them,  gives  no  power  to  adminis- 
ter an  oath  in  investigation  by  the  post-office 
department  as  to  the  alleged  loss  of  a  regis- 
tered letter,  -for  there  is  no  statute  giving 
justices  such  power,  and  hence  no  indictment 
for  perjury  can  be  based  upon  false  state- 
ments in  an  affidavit  made  before  a  notary 
in  such  an  investigation.  U.  S.  v.  Law,  50 
Fed.  915. 

Proceedings  before  land-office. — '  Notaries 
public  are  not  authorized  by  any  law  of  the 
United  States  to  administer  oaths  to  atB- 
davits  required  by  the  rules  and  regulations 
prescribed  by  the  commissioner  of  the  general 
land-office;  and  perjury  cannot  therefore  be 
assigned  upon  such  an  affidavit.  U.  S.  v. 
Manion,  44  Fed.  800. 

32.  See  Affidavits,  2  Cyc.  10;  Oaths 
AND  Affirmations,  29  Cyc.  isOO. 

Circuit  court  commissioners. —  U.  S.  v. 
Garcelon,  82  Fed.  611. 

County  attorney. —  Bradbury  v.  State,  7 
Tex.  App.  375. 

County  clerk. —  U.  S.  v.  Hearing,  26  Fed. 
744. 

County  school  commissioner. —  Lavender  v. 
State,  85  Ga.  539,  11  S.  E.  861. 

Election  officer. —  Beg.  v.  Chamberlain,  10 
?.Ianitoba  261. 

[I,  B,  4,  b,  (11),  (C)] 
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(d)  Deputies  and  Assistants.  Where  an  officer  lias  authority  to  appoint 
deputies,  if  necessary  for  the  discharge  of  tlie  duties  of  liis  office,  a  false  oath 
taken  liefore  sucli  a  deputy  is  as  inucii  perjui-y  as  if  taken  before  tlie  officer 
himself.^^ 

(e)  De  Facto  Officers.  The  decisions  are  not  in  accord  as  to  wlietlier  per- 
jury can  be  assigned  on  an  oath  administered  hy  an  officer  de  facto.  An 
Enghsh  case  supports  the  negative  of  tliis  proposition,^  and  some  of  the  courts 
of  tliis  country  have  followed  the  doctrine  of  this  case.'^''  In  other  courts  it  is 
repudiated,  and  it  is  held  that  a  witness  who  swears  falsely  before  a  de  facto 
officer  is  liable  to  punishment  for  perjury  to  the  same  extent  as  though  the  oath 
had  been  administered  by  an  officer  de  jiore?^  An  officer  de  facto  is  one  who 
acts  under  color  of  title,  which  color  can  only  be  given  l)y  power  having  authority 
to  fill  the  office.^'' 

5,  Administration,  Form,  and  Making  of  Oath  or  Substitute  Therefor  —  a.  In 
General.  To  constitute  a  valid  oath,  for  the  falsity  of  which  perjury  will  lie,  there 
must  be,  in  the  presence  of  a  person  authorized  to  administer  it,  an  unequivocal 
act  by  which  affiant  consciously  takes  upon  himself  the  obligation  of  an  oath.^ 
It  is,  however,  immaterial  in  what  form  it  is  given,  if  the  one  testifying  professes 
such  form  to  be  binding  on  his  conscience,^^  unless  some  particular  form  of  oath 
is  prescribed  by  statute,  in  which  case  a  substantial  compliance  with  the  statute  is 


Registrar. —  Territory  v.  Anderson,  2  Ida. 
(Hash.)  573,  21  Pac.  417. 

Stenographer  authorized  by  statute  to  take 
depositions. —  Reg.  v.  Downie,  3  Montreal 
Q.  B.  360;  Reg.  y.  Leonard,  3  Montreal  Leg. 
N.  211. 

Township  assessor. —  State  v.  Phippen,  62 
Iowa  54,  17  N.  W.  146. 

33.  Co Kfonna.— People  v.  Waite,  102  Cal. 
2'51,  36  Pac.  518. 

/Z/inois.— Hereford  v.  People,  197  111.  222, 
64  N.  E.  310. 

IndiarM. —  Server  v.  State,  2  Blackf.  35. 

Maryland.— Izer  v.  State,  77  Md.  110,  26 
Atl.  282. 

0/iio.— Warwick  v.  State,  25  Ohio  St.  21. 

United  states. —  U.  S.  Barton,  24  Fed. 
Cas.  No.  14,534,  Gilp.  439. 

Canada. —  Reg.  v.  Chamberlain,  10  Mani- 
toba 261. 

See  also  Ae'fidavits,  2  Cyc.  12;  Oaths 
AND  Affiemations,  29  Cyc.  1300-1303. 

34.  Rex  V.  Verelst,  3  Campb.  432,  14  Rev. 
Rep.  775. 

35.  Alahama. —  Walker  f.  State,  107  Ala. 
5,  18  So.  303. 

Indiana. —  Muir  v.  State,  8  Blackf.  154. 
Kentucky. —  Biggerstaff  v.  Com.,  11  Bush 
169. 

Ohio.—  Staight  v.  State,  39  Ohio  St.  490. 
Routh    Carolina. —  State   v.    Hapvard,  1 
Nott  &  M.  546. 

Spc  39  Cent.  Dig.  tit.  "  Porjnrv,"  S  34. 

36.  /iZtwots.— Hereford  ?;.  Peoi)le,  197  111. 
222,  04  N.  K.  310;  (Jrcciic  r.  People,  182  111. 
278,  55  N.  K.  311. 

Kanms. —  State  v.  VVillinnia,  61  Kan.  73!), 
00  Pac.  1050,  60  Kan.  S37,  58  Pac.  476. 

M dryland.— \w.y  V.  State,  77  Md.  110,  20 
Atl.  282. 

Michif/an. —  See  Kcator  v.  People,  32  Mich. 
484. 

New  Uampuliirr. —  State  1).  Jlascail,  0 
N.  11.  352. 

[I,  B,  4,  b,  fll),  (d)] 


Neiv  York. —  People  v.  Cook,  8  X.  Y.  67, 
59  Am.  Dec.  431;  Howard  v.  Sexton,  1  Den. 
440  [reversed  on  other  grounds  in  4  X.  Y. 
157]. 

Texas. — •  Woodson  v.  State,  24  Tex.  App. 
153,  6  S.  W.  184. 

Canada. —  Drew  v.  Rex,  33  Can.  Sup.  Ct. 
228,  6  Can.  Cr.  Cas.  424  [affirming  6  Can.  Cr. 
Cas.  241,  11  Quebec  K.  B.  477]. 

See  39  Cent.  Dig.  tit.  "Perjury,"  §  34. 
See  also  Oaths  and  Affirmations,  29  C'vc. 
1303. 

"In  this  country  the  de  facto  doctrine  ap- 
plies to  the  fullest  extent,  and  we  can  think 
of  no  good  reason  why  an  exception  should 
be  made  for  the  protection  of  those  guilty 
of  swearing  falsely  when  their  testimony  may- 
be made  the  basis  of  a  conclusive  judgment 
in  either  civil  or  criminal  proceedings."  State 
V.  Williams.  61  Kan.  739,  744,  60  Pac.  1050. 

37.  People  v.  Albertson,  8  How.  Pr.  (N.  Y.) 
363,  holding  that  where  the  constitution  re- 
quires vacancies  to  be  filled  by  election,  per- 
jury cannot  be  assigned  of  testimony  given 
before  an  officer  appointed  to  fill  a  vacancy, 
since  such  appointment  confers  no  color  of 
title  to  office.  See,  generally.  Officers,  2D 
Cvc.  1401. 

'38.  Markev  V.  State,  47  Fla.  38,  37  So.  53 ; 
O'Reilly  v.  People,  86  N.  Y.  154,  40  Am.  Rep. 
525,  id  Abb.  N.  Cas.  53  [reversing  9  Abb.  N. 
Cas.  77,  01  How.  Pr.  3]. 

39.  Markev  )•.' State,  47  Fla.  38,  37  So.  53; 
Greene  v.  People,  182  111.  278,  55  N.  E.  341; 
State  V.  Whisenlmrst,  9  N.  C.  458;  Patrick 
r.  Smoke,  3  Strobli.  (S.  C.)  147. 

An  oath  may  be  administered  on  the  Book, 
or  with  uplifled  hand,  or  in  any  mode  pe- 
culiar to  the  religions  belief  of  the  jierson 
swearing,  or  in  any  I'orni  binding  on  his  con- 
science. V.  S.  r.  MallMvd,  10  J'Vd.  151,  5 
L.  Tl.  A.  816.  See  also  McAdam  r.  Weaver, 
4  N.  Tlrunaw.  176. 

In  Canada  jierjury  m;iy  bo  assigned  whore 
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sufEcient ;  and  it  is  no  defense  that  tlie  oatli  was  taken  or  adniiiiistered  in  an 
irreo'ular  manner.''^  It  will  be  presumed  tliat  the  mode  which  a  witness  adopted 
in  taking  the  oath  was  the  one  which  accorded  with  his  behet',  and  which  he  con- 
sidered binding  on  his  conscience,'''^  and  where  at  the  time  he  was  sworn  he  made 
no  objection  to  tlie  form  of  its  administration,  but  took  it  and  testified  under  it, 
he  will  not  be  allowed,  in  order  to  escape  the  penalty  for  perjury,  to  claim  that  it 
was  not  administered  in  strict  conformity  with  law/^ 

b.  Verification  of  Affidavits  and  Other  Writings.''''  If  the  false  oath  charged 
is  a  written  statement  sworn  to  by  defendant,  it  is  innnaterial  whether  tiie  oath 
was  administered  before  or  after  the  statement  was  reduced  to  writing,  the 
material  point  being  that  defendant  was  sworn.'"'  The  mere  delivery  of  an 
affidavit,  signed  by  the  person  presenting  it,  to  the  officer  for  his  certificate,  is 
not  such  an  act  as  will  constitute  a  valid  oath.'"'  It  is  not  necessary  that  a  false 
affidavit  of  verification  shall  itself  state  the  facts  sworn  to,  but  they  may  be  stated 
in  the  report  or  pleading  to  which  the  affidavit  is  attached.*'''  Nor  is  the  want  of 
signature  to  the  affidavit  material.''^  If  signed,  however,  the  oath  must  be  taken 
by  the  person  who  signs  it.*" 

6.  Materiality  of  Testimony,  Assertion,  or  Oath  —  a.  Materiality  of  Testimony 
or  Assertion  —  (i)  Necessity  That  Testimony  or  Assertion  Be  Material. 
To  constitute  perjury,  at  common  law  and  imder  the  statutes  generally,  the  mat- 
ter falsely  sworn  to  must  be  material  to  the  issue  or  the  question  in  controversy.^*^ 


the  oatli  has  been  administered  on  the  com- 
mon prayer  book  of  the  church  of  England. 
McAdani  v.  Weaver,  4  N.  Briinsw.  176.  When 
a  witness  without  abjection  takes  an  oath  in 
the  form  ordinarily  administered  to  persons 
of  his  race  or  belief,  he  is  then  under  a  legal 
obligation  to  speak  the  trnth  and  cannot  be 
heard  to  say  that  he  was  not  sworn.  Rex  v. 
Lai  Ping,  8  Can.  Cr.  Cas.  467,  11  Brit.  Col. 
102.  Therefore,  perjury  may  be  assigned  in 
respect  of  statements  given  in  evidence  by  a 
Cliinaman  Avho  was  not  a  christian  where  the 
oath  was  administered  to  him  by  the  burning 
of  paper  and  an  admonition  to  him  "  that 
lie  was  to  tell  the  truth,  the  whole  truth 
and  nothing  but  the  truth  or  his  soul  would 
burn  up  as  the  paper  had  been  burned."  Rex 
V.  Lai  Ping,  supra. 

The  omission  of  the  words  "  so  help  you 
God"  is  immaterial.  People  v.  Parent,  139 
Cal.  GOO,  73  Pac.  423. 

40.  Johnson  v.  State,  76  Ga.  790;  State  v. 
Gates,  17  N.  H.  373;  State  v.  Davton,  23 
N.  J.  L.  49,  53  Am.  Dec.  270;  State  v. 
Whisenhurst,  9  N.  C.  458;  Sharp  v.  Wilhite, 
2  Humphr.  (Tenn.)  434. 

41.  Walker  v.  State,  107  Ala.  5,  18  So. 
393;  People  f.  Rodlev.  131  Cal.  240,  63  Pac. 
351;  Stat?     Keene,  26  Me.  33. 

42.  People  v.  Parent,  139  Cal.  600,  73  Pac. 
423:  Markev  i.  State.  47  Fla.  38,  37  So.  53; 
Patrick  v.  Smoke,  3  Strobh.  ( S.  C.)  147. 

43.  People  v.  Parent,  139  Cal.  600,  73  Pac. 
423;  People  -v.  Cook,  8  N.  Y.  67,  59  Am. 
Dee.  451;  State  v.  Whisenhurst,  9  N.  C.  458. 

General  instead  of  restricted  oath. —  'Wlrere 
a  party  wilfully  testifies  untruly  as  to  mat- 
ters material  to  the  issue,  it  is  perjurj^  al- 
though he  was  sworn  generally,  but  without 
objection,  to  tell  the  whole  truth,  instead  of 
being  sworn  to  make  true  answers  to  such 
questions  as  should  be  asked.  State  v.  Keene, 
26  Me.  33. 


44.  See,  generally,  x\ffidavits,  2  Cyc.  1. 

45.  Markey  v.  State,  47  Fla.  38,  37  So.  53. 

46.  O'Reilly  v.  People,  86  N.  Y.  154,  40 
Am.  Rep.  525,  10  Abb.  N.  Cas.  53  [reversing 
9  Abb.  N.  Cas.  77,  61  How.  Pr.  3].  Compare 
U.  S.  V.  Mallard,  40  Fed.  151,  5  L.  R.  A.  816. 

47.  People  v.  Ostrander,  64  Hun  (N.  Y.) 
335,  19  N.  Y.  Suppl.  324,  328. 

48.  Com.  V.  Carel,  105  Mass.  582,  holding 
that  the  signature  is  no  part  of  the  affidavit, 
but  merely  authenticates  it. 

49.  U.  S.  V.  Kendrick,  26  Fed.  Cas.  No. 
15,519,  2  Mason  69. 

50.  Alabama. —  Williams  v.  State,  68  Ala. 
551 ;  McMurry  v.  State,  6  Ala.  324. 

sirkansas. —  Gardner  v.  State,  80  Ark.  264, 
97  S.  W.  48. 

California. —  People  v.  Jones,  123  Cal.  299, 
55  Pac.  992;  People  v.  Howard,  111  Cal.  655, 
44  Pac.  342;  People  v.  Lem  You,  97  Cal. 
224,  32  Pae.  11;  People  V.  Ah  Sing,  95 
Cal.  657,  30  Pac.  797;  People  v.  Perazzo.  64 
Cal.  106,  28  Pac.  62. 

Dakota. —  U.  S.  v.  Robinson,  4  Dak.  72,  23 
N.  W.  90. 

Illinois.—  Wilkinson  v.  People,  226  111.  135, 
80  N.  E.  699;  Mackin  v.  People,  115  111.  312, 
3  N".  E.  222,  56  Am.  Rep.  L67;  Pollard  v. 
People,  '69  111.  148;  Pankey  v.  People,  2  111. 
80. 

Iowa.—  State  v.  Swaflford,  98  Iowa  362,  67 
N.  W.  284;  State  v.  Aikens,  32  Iowa  403, 

Massachusetts. —  Com.  Smith,  11  Allen 
243;  Com.  17.  Pollard,  12  Mete.  225;  Com. 
V.  Farley,  Thaeh.  Cr.  Cas.  654. 

Michigan. —  People  V.  Dowdall,  124  Mich. 
166,  82  N.  W.  810. 

Mississippi. —  Jennings  v.  State,  (1890) 
7  So.  462;  Nelson      State,  47  Miss.  621. 

Missouri.  State  v.  Dineen,  203  Mo.  628, 

102  S.  W.  480;  State  v.  Bailey,  34  Mo.  350; 
Martin  r.  Miller,  4  Mo.  47,  28  Am.  Dec.  342; 
Hinch  V.  State,  2  Mo.  158. 
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Irrelevant  testimony,  although  false,  cannot  be  made  the  basis  of  a  charge  of  per- 
jury nor  will  a  false  oath  as  to  superfluous  and  iniuiatcrial  matter  sustain  an 
indictment  for  this  oft'ense.'^^  Under  sorne  statutes,  however,  the  materiality  of 
the  matter  with  reference  to  which  tlie  offense  was  alleged  to  have  been  com- 
mitted is  not  an  element  of  perjury  or  false  swearing/'"* 

(ii)  Test  OF  Materiality — (a)  As  to  Degree.  False  testimony  is  deemed 
material  not  only  when  directly  pertinent  to  the  main  issue,*^  but  also  when  it  has 
a  legitimate  tendency  to  prove  or  disprove  any  material  fact  in  the  chain  of  evi- 


'New  Hampshire. —  State  v.  Hobbs,  40  N.  H. 
229;  State  v.  Norris,  9  N.  H.  96. 

North  Carolina. —  Studdard  v.  Linville,  10 
N.  C.  474;  State  v.  Dodd,  7  N.  C.  22G;  State 
V.  Ammons,  7  N.  C.  123. 

Ohio.— State  v.  Mullaney,  11  Ohio  S.  &  C. 
PI.  Dec.  120,  8  Ohio  N.  P.  165.  And  see 
Hamm  v.  Wickline,  26  Ohio  St.  81. 

Pennst/lva/iiia. —  Com.  v.  Nailor,  29  Pa. 
Super.  Ct.  275;  Com.  v.  O'Grady,  4  Pa. 
Dist.  732. 

South  Carolina. —  State  v.  Hattaway,  2 
Nott  &  M.  118,  10  Am.  Dec.  580. 

Texas. —  Barton  v.  State,  (Cr.  App.  1906) 
95  S.  W.  110;  Pyles  v.  State,  (Cr.  App.  1904) 
83  S.  W.  811;  Liggett  v.  State,  (Cr.  App. 
1904)  83  S.  W.  807;  Maroney  v.  State,  45 
Tex.  Cr.  524,  78  S.  W.  696;  Henry  v.  State, 
43  Tex.  Cr.  176,  63  S.  W.  642;  McAvoy  v. 
State,  39  Tex.  Cr.  684,  47  S.  W.  1000;  Gar- 
rett V.  State,  37  Tex.  Cr.  198,  38  S.  W.  1017, 
39  S.  W.  108;  Misener  v.  State,  34  Tex.  Cr. 
588,  31  S.  W.  858;  Cravey  v.  State,  33  Tex. 
Cr.  557,  28  S.  W.  472;  Martinez  v.  State,  7 
Tex.  App.  394. 

Virginia. —  Ehodes  v.  Com.,  78  Va.  692; 
Crump  V.  Com.,  75  Va.  922. 

Wisconsin. —  Plath  v.  Braunsdorff,  40  Wis. 
107. 

United  States. —  U.  S.  v.  Howard,  37  Fed. 
666;  U.  S.  V.  Shinn,  14  Fed.  447,  8  Sawy. 
403. 

England.— neg.  v.  Holden,  12  Cox  C.  C. 
166;  Reg.  v.  Tate,  12  Cox  C.  C.  7 ;  Peg.  v. 
AIsop,  11  Cox  C.  C.  264,  20  L.  T.  Eep.  N.  S. 
403,  17  Wkly.  Rep.  621;  Reg.  v.  Townsend, 
10  Cox  C.  C.  356,  4  F.  &  F.  1089;  Reg.  v. 
Fairlie,  9  Cox  C.  C.  209 ;  Reg.  v.  Ball,  6  Cox 
C.  C.  360;  Reg.  v.  Owen,  6  Cox  C.  C.  105; 
Reg.  V.  Murray,  1  F.  &  F.  80;  Rex  v.  Griepe, 
1  Ld.  Raym.  256,  12  Mod.  139;  Rex  v.  Bene- 
sech,  Pcake  N.  P.  93;  Rex  v.  Dunston,  R.  & 
M.  109,  21  E.  C.  L.  712. 

See  39  Cent.  Dig.  tit.  "  Perjury,"  §  38 
et  seq. 

Although  evidence  is  legally  inadmissible 
yet,  if  it  is  adiiiitlcd,  and  is  material,  per- 
jury may  be  assigned  upon  it  (Rog.  v.  Gib- 
bon,s,  9  'Cox  C.  C.  105,  8  Jur.  N.  S.  159, 
L.  &  C.  ion.  31  T..  .T.  M.  O.  08,  5  T.,  T.  Rop. 
N.  S.  805,  10  Wkly.  Rop.  350),  although  it 
is  afterward  withdrawn  (Rog.  v.  I'hilpotts, 
3  C.  &  K.  135,  5  Cox  C.  C.  363,  2  Don.  C.  0. 
302,  10  ,Jnr.  67,  21  L.  J.  M.  C.  18,  T.  &  M. 
607 ) . 

The  term  "  material  matter "  moans  tho 
main  faot  whifli  was  tho  subjoot  of  inquiry, 
or  any  oircunisianoo  which  tends  to  jirnvo 
that  fiifl,  or  liny  (net  or  oiroumsl an('(?  which 

[I,  B,  6,  a,  (i)] 


tends  to  corroborate  or  strengthen  the  testi- 
mony relative  to  the  subject  of  the  inquiry 
or  which  legitiraato'.y  affects  the  credit  of 
any  witness  who  testifies.  In  re  Franklin 
County,  5  Ohio  S.  &,  C.  PI.  Dec.  091,  7  Ohio 
N.  P.  450;  People  v.  Greenwell,  5  Utah  112, 

13  Pac.  89. 

"  Value  received "  is  not  material  in  a 
note;  therefore  defendant  cannot  be  guilty 
of  perjury  in  swearing  that  he  made  a  note, 
but  not  with  those  words,  and  so  that  the 
note  set  out  in  the  complaint  in  a  suit 
thereof  was  not  his.  People  v.  McDermott, 
8  Cal.  288. 

51.  State  V.  Brown,  68  N.  H.  200,  38  Atl. 
731. 

52.  Hood  V.  State,  44  Ala.  81;  Gibson  v. 
State,  44  Ala.  17;  Pollard  v.  People,  69  111. 
148;  Com.  f.  Hatfield,  107  Mass.  227;  White 
V.  State,  1  Sm.  &  M.  (Miss.)  149. 

53.  Kentucky. —  Goslin  v.  Com.,  90  S.  W. 
223,  28  Ky.  L.  Rep.  683;  Milstead  v.  Com., 
51  S.  W.  451,  21  Ky.  L.  Rep.  358. 

Rhode  Island.— Steite  v.  Miller,  26  R.  I. 
282,  58  Atl.  882. 

South  Carolina. —  State  v.  Byrd,  28  S.  C. 
18,  4  S.  E.  793,  13  Am.  St.  Rep.  660. 

Texas. —  Wilson  v.  State,  (Cr.  App.  1906) 

93  S.  W.  547. 

Canada. —  Reg.  v.  Ross,  1  Montreal  Q.  B. 
227,  28  L.  C.  Jur.  261.  By  the  criminal  code 
a  false  assertion  by  a  witness  upon  oath  or 
affirmation  may  he  perjury  "  whether  sueli 
evidence  is  material  or  not."  Can.  Rev.  St. 
c.  146,  §  170. 

54.  Alabama. —  Jones  v.  State,  100  Ala.  35, 

14  So.  98. 

Arkansas. —  Lewis  v.  State,  78  Ark.  567, 

94  S.  W.  613. 

California. —  People  v.  Rodley,  131  Cal. 
240,  C3  Pac.  351. 

//Zfjiois.— Greene  v.  People,  182  111.  278, 
55  N.  E.  341. 

7ou-rt.— State  v.  John,  (1903)  93  N.  W. 
61. 

Michigan. —  People  v.  Albers,  137  Mich. 
678,  100  N.  W.  908;  People  v.  Macard,  109 
Mich.  623,  67  N.  W.  908. 

New  York. —  People  v.  Doody,  172  N.  Y. 
165,  04  N.  E.  807  [alJh-minq  72  N.  Y.  App. 
Div.  372,  76  N.  Y.  Suppl.  606 ]. 

North  Carolina. —  State  v.  Murphv,  101 
N.  C.  697,  8  R.  K.  142;  State  v.  Green,  100 
N.  C.  419,  5  S.  E.  422;  State  r.  Hare,  95 
N.  0.  082:  State  r.  Doavcr,  51  N.  C.  563. 

Texas. — li'oronian  r.  State,  (Cr.  App.  1904) 
85  S.  W.  809;  Jornigan  r.  State,  43  Tox.  Cr. 
114.  63  S.  W.  560;  CJoorgo  r.  Stnto,  40  Tex. 
Cr.  (116.  CO  S.  W.  374.  51  S.  W.  378. 
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dence.^^  It  is  enougli  if  it  be  circumstantiallj  material,^^  although  not  in  itself 
sufficient  to  estabhsh  the  issne.^^  The  guilt  of  one  who  has  falsely  sworn  does  not 
depend  upon  the  result  of  the  proceedings  in  which  it  occurred,''^  and  if  a  person 
swears  falsely  in  respect  to  any  fact  relevant  to  the  issue,  he  is  guilty  of  perjury, 
although  the  case  failed  from  defect  of  proof  of  another  fact,  and  although  the 
other  fact  alleged  had  no  existence. 

(b)  As  to  Time.  In  testing  materiality  of  testimony  charged  to  be  false,  ref- 
erence must  be  had  to  the  issue  as  it  existed  when  the  oath  was  administered  to 
the  witness.*^"  The  fact  that  the  issue  concerning  which  the  witness  testifies  falsely 
is  afterward  admitted  does  not  render  the  testimony  immaterial  so  as  to  prevent 
a  conviction  of  perjury  therefor.''^ 


Vermont. —  State  v.  Marsh,  73  Vt.  176,  50 
Atl.  861. 

United  States.— \J.  S.  v.  Hampton,  101 
Fed.  714,  41  C.  C.  A.  625;  U.  S.  v.  Hall,  44 
Fed.  864.  10  L.  R.  A.  324. 

England.— Reg.  v.  Berry,  Bell  C.  C.  46,  8 
Cox  C.  C.  121,  5  Jur.  N.  S.  320,  28  L.  J. 
M.  C.  86,  7  Wklv.  Eep.  229;  Reg.  r.  Naylor, 
11  Cox  C.  C.  13,"  17  L.  T.  Eep.  N.  S.  582,  16 
Wklv.  Rep.  374;  Reg.  v.  Mullany,  10  Cox 
C.  C.  97,  11  Jur.  N.  S.  492,  L.  &  C.  593,  34 
L.  J.  M.  C.  Ill,  12  L.  T.  Rep.  N.  S.  549,  13 
VVkly.  Rep.  726. 

See  39  Cent.  Dig.  tit.  "  Perjury,"  §  39. 

AfiBdavit  in  land-office. —  If  the  statements 
in  an  affidavit  in  a  land  contest  are  such  as 
to  call  for  judicial  action,  and  are  of  suffi- 
cient importance  to  require  action,  and  are 
pertinent  to  the  issue  under  consideration, 
perjury  will  lie.  \Yhere  a  sworn  statement 
in  a  land  contest  affidavit  is  sufficient  to 
order  a  contest,  or  influence  the  action  of 
the  department  of  the  interior  in  withhold- 
ing a  patent  or  in  deferring  action  upon 
the  patent,  perjury  may  be  properly  assigned 
upon  such  statement.  Meyers  v.  U.  S.,  5 
Okla.  173,  48  Pae.  186. 

Elections. —  In  a  proceeding  before  a 
deputy  state  superintendent  of  elections  to 
determine  the  validity  of  the  registration  of 
electors,  a  false  statement  as  to  the  resi- 
dence of  such  electors  is  a  material  false 
statement  as  to  a  pertinent  matter,  falling 
within  N.  Y.  Laws  (1905),  p.  1849,  c.  689, 
§  7,  making  it  a  felony  to  take  a  false  oath 
before  such  officer.  People  v.  Ellenhogen,  114 
2s.  Y.  App.  Div.  182,  99  N.  Y.  Suppl.  897 
[affirmed  in  186  N.  Y.  603,  79  N.  E.  1112]. 

55.  Arkansas. —  Marvin  v.  State,  53  Ark. 
395,  14  S.  W.  87. 

California.— Feoiple  v.  Prather,  134  Cal. 
436,  66  Pac.  589,  863. 

Florida. —  Robinson  v.  State,  18  Fla.  898. 

loica. —  State  v.  Shupe,  16  Iowa  36,  35 
Am.  Dec.  485. 

Massachusetts. —  Com.  r.  Grant,  116  Mass. 
17;  Com.  V.  Parker,  2  Cush.  212. 

Missouri. —  State  f.  Faulkner,  175  Mo.  546, 
75  S.  W.  116;  State  r.  Wakefield,  73  Mo. 
549;  State  v.  Lavalley,  9  Mo.  834. 

North  Carolina. —  Studdard  v.  Linville,  10 
N.  C.  474. 

South  Carolina. —  State  r.  Hattaway,  2 
Nott  &  M.  118,  10  Am.  Dec.  580. 

Texas. —  McLeod  v.  State,  (Cr.  App.  1903) 


75  S.  W.  522;  Bradberry  v.  State,  7  Tex. 
App.  375. 

Utah. — ^  People  v.  Greenwell,  5  Utah  112, 
13  Pae.  89. 

United  States. — ^U.  S.  v.  Shinn,  14  Fed. 
447,  8  Sawy.  403. 

England. —  Reg.  v.  Altass,  1  Cox  C.  C.  17 ; 
Rex  V.  Griepe,  Holt  K.  B.  535,  1  Ld.  Raym. 
256,  12  Mod.  139. 

See  39  Cent.  Dig.  tit.  "  Perjury,"  §  49. 

56.  Alabama. —  Williams  v.  State,  68  Ala, 
551. 

Arkansas. —  Robertson  v.  State,  54  Ark. 
604,  16  S.  W.  582. 

California. —  People  v.  Von  Tiedeman,  120 
Cal.  128,  52  Pae.  155. 

Illinois. — -Henderson  v.  People,  117  111. 
265,  7  N.  E.  677. 

Iowa. —  State  v.  Brown,  128  Iowa  24,  102 
N.  W.  799. 

Massachusetts. —  Com.  v.  Grant,  116  Mass. 
17;  Com.  V.  Farley,  Thach.  Cr.  Cas.  654. 

Missouri. — State  v.  Faulkner,  175  Mo.  546, 
75  S.  W.  116;  State  r.  Dav,  100  Mo.  242,  12 
S.  W.  365. 

Neio  York. —  Wood  v.  People,  59  N.  Y. 
117. 

North  Carolina. —  State  r.  Brown,  79  N.  C. 
642. 

Texas. —  Davidson  i".  State,  22  Tex.  App. 
372,  3  S.  W.  662 ;  Bradberry  v.  State,  7  Tex. 
App.  375. 

Utah. —  People  v.  Greenwell,  5  Utah  112, 
13  Pac.  89. 

^Visconsin. —  Hanscom  v.  State,  93  Wis. 
273,  67  N.  W.  419. 

England. —  Reg.  v.  Rhodes,  2  Ld.  Raym. 
886 ;  Rex  V.  Griepe,  1  Ld.  Raym.  256,  12  Mod. 
139. 

See  39  Cent.  Dig.  tit.  "Perjury,"  §  49. 

57.  Robinson  v.  State,  18  Fla.  898;  Com: 
V.  Pollard.  12  Mete.  (Mass.)  225;  State  v. 
Norris,  9  N.  H.  96. 

Degree  of  materiality  unimportant. —  Rob- 
inson V.  State,  18  Fla.  898. 

58.  Mackin  v.  People,  115  111.  312,  3  N.  E. 
222,  56  Am.  Rep.  167;  State  v.  Schill,  27 
Iowa  263;  State  v.  Wakefield,  73  Mo.  549 
[affi,rming  9  Mo.  App.  326]. 

59.  Scott  V.  State.  77  Ark.  455,  92  S.  W. 
241 ;  Wood  v.  People,  59  N.  Y.  117.  Compare 
Leak  v.  State,  61  Ark.  599,  33  S.  W.  1067. 

60.  Bullock  V.  Koon,  4  Wend.  (N.  Y.)  531. 

61.  People  V.  Hitchcock,  104  Cal.  482,  38 
Pac.  198. 

[I,  B,  6,  a,  (II),  (b)] 
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(ill)  Particular  Instances  —  U)  Jmtification  of  Surety.  Wlien  one  ofiEers 
himself  as  bail,  liis  statements  under  oath  as  to  the  value  of  liis  property  are  mate- 
rial;  and,  if  they  are  wilfully  and  corruptly  false,  he  is  liable  to  conviction  for 
perjury.'*^  The  fact  that  the  testimony  alleged  to  bo  false  caused  the  court  to 
accept  the  party  as  bail  will  not  supply  or  constitute  an  equivalent  for  a  want  of 
uiateriality  in  the  testimony  charged  to  be  false.'''* 

(b)  Testimony  Before  Grand  Jary.^^  On  an  investigation  before  a  grand 
jury  of  an  alleged  crime,  any  testimony  tending  to  establish  either  that  such  crime 
has  been  in  fact  committed,  or  that  it  has  not  been  committed,  is  material,  and 
perjury  may  be  assigned  upon  the  testimony  of  a  witness  before  that  body  which 
is  wilfully  false  in  respect  to  any  fact  tending  to  establish  or  disprove  tlie  com- 
mission of  such  crime.''^  The  fact  that  at  the  time  the  testimony  was  given,  the 
grand  jnry  had  already  voted  to  indict  in  the  case  under  consideration,*'*'  although 
they  had  not  actually  done  so,  but  were  still  considering  the  case,''^  does  not  render 
such  testimony  immaterial,  so  as  to  be  incapable  of  supporting  the  charge  of  per- 
jury. Nor  can  a  witness  who  falsely  denies  before  the  grand  jury  any  knowledge 
of  a  fact  material  to  the  investigation  defend  a  charge  of  perjury  on  the  ground 
that  the  evidence  sought  from  him  w^ould  have  been  merely  cumulative.*^  If 
the  grand  jury  has  no  legal  authority  to  inquire  into  a  particular  matter  false 
testimony  in  relation  to  such  matter  is  immaterial.''^ 

(c)  Testimony  to  Prom  Alibi.  On  the  trial  of  an  indictment,  false  testimony 
tending  to  prove  an  alibi  is  material,  and  will  support  a  conviction  for  perjury.™ 

(d)  Testimony  in  Aggravation  or  Mitigation  of  Damages.  Testimony  tend- 
ing to  aggravate  or  mitigate  the  damages  in  an  action  is  material,  and,  if  false, 
constitutes  perjury.''^ 

(e)  Testimony  Going  to  Credit  of  Witness.  Perjury  may  be  assigned  upon 
testimony  going  to  the  credit  of  a  material  witness  in  acause,"^  although  such  evi- 


62.  Com.  V.  Butland,  119  Mass.  317. 

63.  Pollard  v.  People,  69  111.  148. 

64.  See  supra,  I,  B,  3,  b,  (x). 

65.  Mackin  v.  People,  115  111.  312,  3  N.  E. 
222,  56  Am.  Rep.  167;  State  v.  Turley,  153 
Ind.  345,  55  N.  E.  30;  Butler  v.  State,  36 
Tex.  Cr.  444,  37  S.  W.  746 ;  People  v.  Green- 
well.  5  Utah  112,  13  Pac.  89. 

66.  State  v.  Lehman,  175  Mo.  619,  75 
S.  W.  139;  State  v.  Faulkner,  175  Mo.  546, 
75  S.  W.  116. 

67.  State  v.  Lehman,  175  Mo.  619,  75 
S.  W.  139. 

68.  State  v.  Faulkner,  175  Mo.  546,  75 
S.  W.  116. 

69.  Pankey  v.  People,  2  111.  80. 

70.  Masterson  v.  Stale,  144  lud.  240,  43 
N.  E.  138;  State  v.  Gihbs,  10  Mont.  213,  25 
Pac.  289,  10  L.  R.  A.  749;  Reg.  v.  Tyson, 
L.  R.  1  C.  C.  107,  11  Cox  C.  C.  1,  37  L.  J. 
M.  C.  7,  17  L.  T.  Rep.  N.  S.  292,  16  Wkly. 
Rep.  317. 

71.  (Jcoryia. —  Salmons  v.  Tate,  31  Ga. 
676. 

Jowa. —  State  v.  Swafl'ord,  98  Iowa  362,  67 
N.  W.  284. 

.'l/iiwjHri.— State  v.  Bllzo,  111  Mo.  464,  20 
S.  W.  210. 

htoulk  ilwrolina. —  State  Kcenan,  8  Rich. 
450. 

'J'ennenscc. —  Stephens  v.  Male,  1  Swan  157. 
Sec  39  Cent.  Difj.  tit.  "Perjury,"  S  47. 

72.  (Icorriia. —  \\  ilKoii  v.  State,  115  Gn. 
206,  4  1  ,S.  ]<:.  096,  90  Am.  St.  Rop.  104. 

Jndiuna. —  State  i'.  Cary,  15!)  Ind.  504,  05 

[I,  B,  6,  a.  (ill),  (a)  ] 


N.  E.  527;  State  v.  Hunt,  137  Ind.  537,  37 
N.  E.  409. 

Missouri. —  State  v.  Faulkner,  175  Mo.  546, 
75  S.  W.  116. 

'New  Hampshire. — State  ;;.  Brown.  68  X.  H. 
200,  38  Atl.  731;  State  v.  Norris,  9  N.  H.  96. 

New  York. —  People  v.  Courtney,  94  X.  Y. 
490  [affirming  31  Hun  199]. 

Ohio. —  In  re  Franklin  County,  5  Ohio  S. 
&  C.  PL  Dec,  691,  7  Ohio  N.  P.  450. 

Rhode  Island.-— State  v.  Miller,  20  R.  I. 
282,  58  Atl.  882. 

Texas. —  Washington  v.  State,  22  Tex.  App. 
20,  3  S.  W.  228. 

Wisconsin. —  Hanscom  v.  State,  93  Wis. 
273,  67  N.  W.  419. 

England. —  Reg.  v.  Gibbons,  9  Cox  C.  C. 
105,  8  Jur.  N.  S.  159,  L.  &  C.  109,  31  L.  J. 
M.  C.  98,  5  L.  T.  Rep.  N.  S.  805,  10  Wkly. 
Rep.  350;  Rex  v.  Griepe,  1  Ld.  Ravm.  256, 
12  Mod.  139;  Rex  V.  Greepe,  2  Salk.  513. 

See  39  Cent.  Dig.  tit.  "Perjury,"  §  51  c< 
seq. 

Contradictory    statements    by   witness. — 

\Vhero  a  witness  has  givLMi  testimony  mate- 
rial to  the  issue,  and  in  answer  to  a  question 
as  to  wliether  he  had  not  previously  made  a 
(liflVront  statement,  he  denies  having  done  so, 
Ihe  answer  an'o<'(s  his  credibility  as  a  wit- 
ness, and  a  cliarge  of  perjury  may  be  founded 
upon  it.  Williams  r.  Stale,  68  Ala.  551; 
Uohcrtson  r.  State,  54  Ark.  004.  10  S.  W. 
582;  IVoplo  r.  ]{avry.  63  Cal.  62;  State  v. 
Mooney,  (i5  l\To.  191';  llansoom  v.  State,  93 
Wis.  273,  67  N.  W.  419. 
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dencc  is  legallj  inadmissible  and  ouglit  not  to  be  received.''^  So  also  perjury  may 
be  predicated  on  a  false  answer  of  a  witness  that  he  had  never  been  convicted  of 
a  felony,  as  snch  answer  affects  his  credibility,  and  is  therefore  material  to  the 
issue,''''  provided  the  evidence  of  conviction  is  not  too  remote.'''' 

(f)  Incom.2)etency  of  Witness  or  Testimony  and  Waiver  Thereof.  A  party 
has  a  right  to  waive  all  objections  to  the  competency  of  a  witness  produced  against 
him,  and,  having  done  so,  the  evidence  becomes  as  competent  and  material  as 
though  no  such  objection  had  existed,  and  the  witness  will  be  guilty  of  perjury  if 
he  testilies  falsely.''^  It  has  been  held  that,  although  testimony  ought  \)j  law  to 
be  taken  in  writing,  yet,  if  it  is  received  orally,  perjury  may  nevertheless  be 
assigned  on  it.''' 

b.  Materiality  of  Oath.  To  constitute  the  crime  of  perjury  the  false  oath  must 
not  only  bo  as  to  mateiial  facts,  but  it  must  also  in  itself  be  material.''^  If  an  oath 
is  permitted,  although  not  required  by  statute,  intentional  false  swearing  therein 
is  perjui-y.''^ 

C.  Defenses  ^° — l.  Truth  of  facts  Testified  to.  In  a  prosecution  for  perjury 
the  truth  of  the  facts  testihed  to  is  of  course  a  defense,^^  unless  defendant  believed 
his  testimony  to  be  false.**^ 


Necessity  that  witness  be  material. —  But 
whore  the  evidence  of  a  witness  is  immaterial, 
perjury  cannot  be  based  on  his  testimonj% 
given  on  cross-examination,  as  to  matters  af- 
fecting liis  credibility  onlv.  Stanley  -v.  U.  S., 
1  Okla.  336,  33  Pac.  1025. 

73.  Reg.  V.  Gibbous,  9  Cox  C.  C.  105,  8  Jur. 
K  S.  159,  L.  &  C.  109,  31  L.  J.  M.  C.  98,  5 
L.  1.  Eep.  K  S.  805,  10  Wkly.  Rep.  350. 

74.  Kansas. —  State  v.  Park,  57  Kan.  431, 
46  Pac.  713. 

Massachusetts. —  Com.  r.  Johnson,  175 
Mass.  152,  55  N.  E.  804. 

Isleio  York. —  People  v.  Courtney,  94  N.  Y. 
490  [affirming  31  Hun  199]  ;  People  v.  Link, 
4  N.  Y.  Suppl.  436,  6  N.  Y.  Cr.  185. 

Texas. —  Williams  v.  State,  28  Tex.  App. 
301,  12  S.  W.  1103. 

United  States. —  U.  S.  v.  Landsberg,  23 
Fed.  585,  21  Blatchf.  159. 

England.— 'Reg.  v.  Baker,  [1895]  1  Q.  B. 
797,  64  L.  J.  M.  C.  177,  72  L.  T.  Rep.  N.  S. 
631,  15  Reports  346,  43  Wklv.  Rep.  654;  Reg. 
V.  Lavey,  3  C.  &  K.  26;  Reg.  v.  Overton,  C. 
&  M.  655,  2  Moody  C.  C.  263,  41  E.  C.  L. 
355. 

See  39  Cent.  Dig.  tit.  "Perjury,"  §  51. 

75.  Busby  v.  State,  (Tex.  Cr.  App.  1905) 
86  S.  W.  1032. 

76.  Cronk  v.  People,  131  111.  56,  22  N.  E. 
862;  Chamberlain  v.  People,  23  N.  Y.  85.  80 
Am.  Dee.  255;  People  v.  Bowe,  34  Hun 
(N.  Y.)  528;  Van  Steenbergh  v.  Kortz,  10 
Johns.  (iST.  Y.)  167;  Montgomery  v.  State,  10 
Ohio  220;  Hale}'  v.  McPherson,  3  Humphr. 
(Tenn.)  104;  Sharp  f.  Wilhite,  2  Humphr. 
(Tenn.)  434.  See  also  State  v.  Molier,  12 
N.  C.  263.  Compare  Com.  v.  Kuntz,  2  Pa. 
L.  J.  Rep.  375;  Reg.  v.  Clegg,  19  L.  T.  Rep. 
N  S.  47. 

77.  Covey  i:  State,  23  Tex.  App.  388,  5 
S.  W.  283.  Contra,  State  v.  Trask,  42  Vt. 
152. 

78.  California. —  People  v.  Howard,  111 
Cal.  655,  44  Pac.  342. 

Colorado. —  Klug  v.  MePhee,  16  Colo.  App. 
39,  63  Pac.  709. 


Florida. —  Collins  v.  State,  33  Fla.  446,  15 
So.  220. 

Michigan. —  Beeclier  v.  Anderson,  45  Mich. 
543,  552,  8  N.  W.  539  (where  it  is  said  that 
"  the  facts  sworn  to  may  be  material,  and 
yet  the  false  swearing  be  no  perjury  because 
tlie  oath  performed  no  oince  in  tlie  case,  and 
was  wholly  unimportant  and  immaterial " )  ; 
People  V.  Gaige,  26  Mich.  30;  People  v.  Fox, 
25  Mich.  492. 

'North  Carolina. —  State  v.  Houston,  103 
N.  C.  383,  9  S.  E.  -699. 

O/iio.— Silver  v.  State,  17  Ohio  365. 

Pennsylvania. — ■  Linn  v.  Com.,  96  Pa.  St. 
285. 

South  Carolina. —  State  v.  Kennerly,  10 
Rich.  152. 

Tennessee. —  Lamden  ^.  State,  5  Humphr. 
83. 

United  States. —  U.  S.  v.  Maid,  116  Fed. 
650;  U.  S.  V.  Bedgood,  49  Fed.  54;  U.  S.  v. 
Babcock,  24  Fed.  Cas.  No.  14,488,  4  McLean 
113;  U.  S.  V.  Nickerson,  27  Fed.  Cas.  No. 
15,878,  1  Sprague  232. 

England.—  Reg.  v.  Bishop.  C.  &  M.  302,  41 
E.  C.  L.  109. 

See  39  Cent.  Dig.  tit.  "Perjury,"  §  48. 

79.  U.  S.  V.  Smith,  27  Fed.  Cas.  No. 
10,341,  1  Saw.  277. 

80.  Coverture  see  Husband  and  Wife,  21 
Cyc.  1353. 

Former  jeopardy  see  Criminal  Law,  12 
Cyc.  79  et  seq. 

Infancy  see  Infants,  22  Cyc.  622. 

Insanity  see  CeijIinal  Law,  12  Cyc.  164 
et  seq. 

Limitation  of  prosecution  see  Ceiminal 
Law,  12  Cyc.  78  et  seq. 

81.  State  r.  J.  B.,  1  Tyler  (Vt.)  269,  hold- 
ing further  that  on  an  indictment  for  perjury 
in  swearing  falsely  to  a  deposition,  the  de- 
ponent having  afterward  testified  on  the 
stand  that  the  facts  stated  therein  were  not 
true,  he  is  not  estopped  from  showing  in  his 
defense  the  truth  of  the  facts  stated  in  the 
deposition.  And  see  supra,  I,  B,  2,  a. 

82.  See  supra,  I,  B,  2,  a. 

[I,  C,  1] 
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2.  Acquittal  in  Former  Proceeding.  In  a  prosecution  for  perjury,  judgment 
of  acquittal  of  defendant  in  tlie  cause  in  wliicli  tlie  perjury  was  committed  is  not 
neceaisarily  a  bar.^^  It  lias  been  hold,  Iiowever,  that  a  person  cannot  l;e  convicted 
of  perjury  in  swearing  to  a  state  of  facts  which  a  jury  in  another  case  against  him 
has  found  to  be  true.^* 

3.  Intoxication.  Since  wilfulness  and  deliberation  are  essential  elements  of 
the  crime  of  perjuiy,  the  accused  is  entitled  to  an  acquittal,  if  at  the  time  the  false 
testimony  was  given  he  was  so  intoxicated  as  to  be  incapacitated  to  understand 
the  testimony  he  gave,  or  to  wilfully  and  knowingly  swear  falsely.*^' 

4.  Advice  of  Counsel.  If  one  accused  of  perjury  fully  and  in  good  faith  lays 
the  facts  before  counsel,  and  upon  them  is  advised,  as  a  matter  of  law,  that  a  cer- 
tain statement  may  be  made  which  will  be  the  truth,  and,  acting  on  this  advice, 
the  client  swears  to  the  statement,  believing  that  he  has  been  correctly  advised,  it 
cannot  1)6  said  that  the  oath  is  wilfully  and  corruptly  false,  and  hence  a  charge  of 
perjury  cannot  be  predicated  u])()n  it.^^  If,  however,  he  fails  to  communicate  all 
the  material  facts  within  his  knowledge,  advice  of  counsel  furnishes  him  no 
defense  nor  is  such  advice  a  defense  where  it  was  sought  as  a  mere  cover  to 
secure  immunity  from  the  penalty  of  the  crime. 

5.  Threats.  On  indictment  for  perjury  it  is  no  defense  that  defendant  was 
induced  to  testify  falsely  by  threats  against  his  life  made  out  of  court  and 
sometime  before  the  trial.^^ 

6.  Other  Defenses.  The  fact  that  a  continuance  was  erroneously  refused  to 
defendant  when  on  trial  for  theft  is  no  defense  in  a  prosecution  for  perjury  com- 
mitted by  him  when  before  the  examining  court  on  such  charge.^"  The  fact  that 
the  oath  was  not  reduced  to  writing  as  required  by  law  is  no  bar  to  a  conviction 
for  perjury,  for  the  failure  of  the  officer  administering  the  oath  to  do  his  duty 
cannot  avail  defendant.^^  One  indicted  for  false  swearing  may  be  convicted, 
although  the  officer  who  administered  the  oath  knew  at  the  time  that  it  was  false 
and  was  made  to  obtain  funds  to  which  the  affiant  was  not  entitled,  and  such  offi- 
cer administered  the  oath  for  the  purpose  of  instituting  criminal  proceedings.^^ 
On  an  indictment  against  an  officer  of  a  bank  for  perjury  in  falsely  making  affi- 
davit to  the  truth  of  the  report  of  the  bank's  condition,  defendant  cannot  object 
that  the  affidavits  of  other  persons  to  the  report  are  defective,  and  therefore  extra- 
judicial, so  long  as  his  own  affidavit  was  in  compliance  with  the  law.^^  Where  a 
person  is  indicted  for  perjury  in  falsely  testifying  that  another  person  by  false 
pretenses  obtained  his  signature  to  a  paper,  it  is  no  defense  that  defendant's 
signature  consisted  in  making  his  mark  only.^^ 

D.  Persons  Liable.^^    Defendant  in  a  criminal  prosecution,  who  testifies  in 


83.  State  v.  Gary,  159  Ind.  504,  65  N.  E. 
527;  State  v.  Williams,  60  Kan.  837,  58  Pac. 
476;  Hutclierson  v.  State,  33  Tex.  Cr.  67, 

24  S.  W.  908.  See  also  Eeiehard's  Case,  2 
Leg.  Gaz.  (Pa.)  142. 

84.  U.  S.  V.  Butler,  38  Fed.  498. 

85.  Williams  v.  Gom.,  113  Ky.  652,  68 
S.  W.  871,  24  Ky.  L.  Hep.  405;  Lytle  v.  State, 
31  Ohio  St.  1!)6;  Lyle  «.  State,  31  Te.x.  Cr. 
103,  19  S.  W.  903.  See  also  Sisk  v.  State, 
28  Te.x.  App.  4.32,  13  S.  W.  047.  But  see 
Selialler  V.  State,  14  Mo.  502;  People  v. 
Willey,  2  Park.  Cr.  (N.  Y.)  19. 

86.  Burnett  v.  State,  89  Ala.  105,  7  So. 
414  (holding,  however,  that  if  the  matter 
involved  prcHciitH  no  (|UC'stioii  of  law,  advice 
of  (•oiiiiHcl  is  no  defenHc)  ;  Com.  V.  tilark, 
157  I'a.  St.  257,  27  All.  723;  U.  S.  W.  Conner, 

25  Ked.  CaH.  No.  H,H47,  3  Mcl.ciin  573;  II.  S. 
v.  Stanley,  27  Fed.  Can.  No.  I(i,370,  0  MeLean 
409.    See  mpra,  J,  B,  2,  1),  (i). 
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87.  State  v.  Allen,  94  Mo.  App.  508,  69 
S.  W.  604. 

88.  Tiittle  V.  People,  36  N.  Y.  431. 

89.  Bain  v.  State,  67  Miss.  557,  7  So. 
408. 

90.  Murphy  v.  State,  33  Tex.  Cr.  314,  26 
S.  W.  395. 

91.  Com.  V.  O'Neill,  5  Pa.  Co.  Ct.  209. 

92.  Thompson  v.  State,  120  Ga.  132,  47 
S.  E.  560. 

93.  I'eople  v.  Trumpbour,  135  N.  Y.  639, 
32  N.  E.  647;  People  v.  Ostrander,  64  Hun 
(N.  Y.)  335,  19  N.  Y.  Suppl.  324,  328. 

94.  ]5arnett  v.  State,  89  Ala.  105,  7  So. 
414. 

95.  Drunken  persons  see  supra,  1,  C,  3. 
Incompetent  witness  see  supra,  I,  B,  6,  a, 

(III),  (F). 

Infants  .see  Infants,  22  Cye.  622. 
Insane  persons   see   Cuiminal   Law,  12 
Cye.  104  at  scq. 
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his  own  belialf  and  of  his  own  accord,  is  guilty  of  perjury  if  he  swears  falsely.^^ 
So  also  if  a  witness  who  waives  his  privilege  not  to  give  testimony  that  may  tend 
to  incriminate  liim  gives  false  testimony,  perjury  may  be  assigned  upon  it and 
the  fact  that  he  is  requh-ed,  against  objection,  to  testify  to  incriminating  matter, 
does  not  excuse  him  for  testifying  falsely. A  corporation  aggregate  is  not  liable 
to  a  prosecution  for  perjury.'^ 

E.  Subopnation  of  Perjury  and  Attempts —  l.  Subornation —  a.  Definition 
and  Nature  of  Offense.  Subornation  of  perjury  consists  in  procuring  or  insti- 
gating another  to  commit  the  crime  of  perjury  and  is  a  misdemeanor  at  com- 
mon law.^  While  accessorial  in  its  nature,  subornation  of  perjury  has  been  made 
an  offense  separate  and  distinct  from  perjury,'^  and  therefore  the  suborner  of 
perjury  may  be  tried  before  the  conviction  of  the  perjurer.^ 

b.  Elements  of  Offense.  To  sustain  an  indictment  for  subornation  of  perjury, 
it  is  necessary  that  perjury  shall  have  been  in  fact  committed  ;  *  that  the  testimony 
of  the  witness  claimed  to  have  been  suborned  shall  have  been  false;  ^  tbat  it  sJiall 
have  been  given  by  him  wilfully  and  corruptly,  knowing  it  to  be  false;''  that 
defendant  shall  have  known  or  believed  that  the  testimony  given  would  be  false;'' 
that  he  shall  have  known  or  believed  the  witness  would  wilfully  and  corruptly  so 
testify ;  ^  and  that  he  shall  have  induced  or  procured  the  witness  to  give  such 
false  testimony.^ 


Married  woman  see  Husband  and  Wife, 
21  Cve.  1353. 

96.  State  k.  Hawkins,  115  N.  C.  712,  20 
S.  E.  623;  Murphy  x.  State,  33  Tex.  Cr.  314, 
26  S.  W.  395,  holding  that  an  ex-convict 
testifying  falsely  in  his  own  behalf  on  the 
prosecution  can  be  convicted  of  perjury. 

97.  Mackin  v.  People,  V  S  HI.  312,  3  N.  E. 
222,  58  Am.  Rep.  167;  State  v.  Turley.  153 
Ind.  345,  55  N.  E.  30;  State  v.  Maxwell,  28 
La.  Ann.  361;  Mattingly  v.  State,  8  Tex. 
App.  345. 

98.  Com.  V.  Turner,  98  Ky.  526,  33  S.  W. 
88,  17  Ky.  L.  Eep.  925;  State  v.  Lehman,  175 
Mo.  619,  75  S.  W.  139;  State  v.  Faulkner. 
175  Mo.  546,  75  S.  W.  116.  But  see  Pipes 
V.  State,  26  Tex.  App.  318,  9  S.  W.  614. 

99.  Wyeh  v.  Meal,  3  P.  Wms.  310,  24  Eng. 
Eeprint  1078. 

1.  State  V.  Fahey,  3  Pennew.  (Del.)  594, 
54  Atl.  690;  Nicholson  v.  State,  97  Ga.  672, 
25  S.  E.  560;  Com.  v.  Douglass,  5  Mete. 
(Mass.)  241;  Bacon  Abr.  tit.  "Perjury"; 
4  Blackstone  Comm.  137,  138;  1  Hawkins 
P.  C.  e.  69,  §  10. 

Where  the  false  swearing  is  not  perjury, 
because  the  one  administering  the  oath  has 
no  jurisdiction,  a  charge  of  subornation  of 
perjury  cannot  be  based  upon  it.  State  v. 
Wymberly,  40  La.  Ann.  460,  4  So.  161. 
Where,  however,  by  statute,  the  crime  "  false 
swearing "  is  distinct  from  "  perjury,"  one 
may  be  guilty  of  subornation  of  perjury,  al- 
though the  offense  committed  by  the  party 
suborned  was  "  false  swearing "  and  not 
"  perjury."  Henderson  v.  Com.,  91  S.  W. 
1141,  28  Ky.  L.  Rep.  1212. 

2.  Stone' I?.  State,  118  Ga.  705,  45  S.  E. 
630,  98  Am.  St.  Eep.  145 ;  Henderson  v.  Com., 
91  S.  W.  1141,  28  Ky.  L.  Eep.  1212.  In 
perjury  and  subornation  of  perjury  the  act 
of  the  two  offenders  is  concurrent,  parallel, 
and  closely  related  in  point  of  time  and  con- 
duct.   The  two  crimes  both  culminate  in  the 


delivery  of  false  testimony.  Still  the  offenses 
are  dual,  each  having  in  it  elements  not  com- 
mon to  the  other.  There  is  sufficient  inherent 
difference  between  the  two  to  warrant  the 
law-making  jiower  in  separating  the  act  into 
its  component  parts,  making  that  of  the 
suborner  a  new  and  independent  offense,  pun- 
ishable with  greater  or  less  severity  than  that 
inflicted  on  the  perjurer.  Stone  v.  State,  supra. 

3.  Stone  v.  State,  118  Ga.  705,  45  S.  E. 
630,  98  Am.  St.  Eep.  145. 

4.  Smith  V.  State,  125  Ind.  440,  23  N.  E. 
598;  U.  S.  V.  Evans,  19  Fed.  912. 

5.  State  V.  Fahey,  3  Pennew.  (Del.)  594, 
54  Atl.  C90. 

6.  State  V.  Fahey,  3  Pennew.  (Del.)  594, 
54  At].  690;  Coyne  v.  People,  124  111.  17, 
14  N.  E.  668,  7  Am.  St.  Eep.  324;  U.  S.  v. 
Evans,  19  Fed.  912. 

7.  State  V.  Fahey,  3  Pennew.  (Del.)  594, 
54  Atl.  690;  Coyne  v.  People,  124  111.  17, 
14  N.  E.  668,  7  Am.  St.  Eep.  324;  Stewart 
V.  State,  22  Ohio  St.  477;  Boren  v.  U.  S., 
144  Fed.  801,  75  C.  C.  A.  531;  U.  S.  v.  Evans, 
19  Fed.  912;  U.  S.  v.  Dennee,  25  Fed.  Cas. 
No.  14,947,  3  Woods  39. 

8.  State  V.  Fahey,  3  Pennew.  (Del.)  594, 
54  Atl.  690;  Coyne  v.  People,  124  111.  17,  14 
N.  E.  668,  7  Am.  St.  Eep.  i324 ;  Com.  Doug- 
lass, 5  Mete.  (Mass.)  241;  Stewart  v.  State, 
22  Ohio  St.  477;  Boren  v.  U.  S.,  144  Fed. 
801,  75  C.  C.  A.  531;  U.  S.  v.  Evans,  19 
Fed.  912;  U.  S.  V.  Dennee,  25  Fed.  Cas.  No. 
14,947,  3  Woods  39. 

9.  State  V.  Fahey,  3  Pennew.  (Del.)  594, 
54  Atl.  690;  Smith  'V.  State,  125  Ind.  440,  25 
N.  E.  598;  Com.  v.  Douglass,  5  Mete.  (Mass.) 
241;  People  v.  Nichols,  108  N.  Y.  App.  Div. 
362,  95  N.  Y.  Suppl.  736. 

Procurement  by  threats. —  A  person  is 
guilty  of  subornation  of  perjury  if  he  pro- 
cures another,  by  threats,  to  knowingly  com- 
mit perjury.  State  v.  Geer,  48  Kan.  752,  30 
Pac.  236. 
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2.  Attempts  to  Suborn.    In  soine  states  statutes  provide  for  tlie  punishment  of 

any  one  who  attempts  to  procui-e  another  to  commit  perjury."^  A  mere  genei-al 
attempt  to  induce  another  to  swear  falsely  is  not  suHicient,  hut  the  attempt  must 
have  reference  to  such  an  act  as  would  be  perjury  if  successfuh'^ 

II.  PROSECUTION  AND  PUNISHMENT."- 

A.  Prosecution  Pending-  Civil  Action — l.  In  General.  In  practice  the 
prosecution  for  perjury  is  frequently  continued  until  the  proceeding  in  which  tiie 
perjury  is  alleged  to  have  been  committed  has  been  ended. Jiut  it  is  a  rule  of  con- 
venience only,  and  the  court  trying  the  criminal  charge  may,  in  its  sound  discre- 
tion, proceed  to  trial  and  final  verdict,  notwithstanding  the  other  case  is  still 
pending.^^ 

2.  Pennsylvania  Rule.  In  Pennsylvania,  however,  it  has  been  lield  that  a 
prosecution  for  perjury  cannot  be  instituted  until  the  termination  of  the  action  or 
proceeding  in  wliich  the  alleged  false  oath  was  made.^^ 

B.  Indictment  and  Information"' — 1.  Form  and  Requisites  in  General  — 
a.  Genera,!  Rules.  An  indictment  for  perjury  must,  like  an  indictment  for  any 
other  offense,  allege  specifically  and  with  sufficient  certainty  every  fact  and  cir- 


10.  state  V.  Waddle,  100  Iowa  57,  69  N.  W. 
279;  State  v.  Howard,  137  Mo.  289,  38  S.  W. 
908 ;  Reg.  V.  Clement,  26  U.  C.  Q.  B.  297. 

Inciting  to  commit  perjury  see  Rex  r.  Cole, 
&  Can.  Cr.  Cas.  330,  22  Can.  L.  T.  Occ.  Notes 
132,  3  Out.  L.  Rep.  389,  1  Ont.  Wkly.  Rep. 
117. 

11.  Nicholson  v.  State,  97  Ga.  672,  23 
S.  E.  560. 

12.  Jurisdiction  as  between  state  and 
federal  governments  and  courts  see  Criminal 
Law,  12  Cye.  137,  200,  205. 

Venue  of  perjury  see  Ceiminal  Law,  12 
Cye.  236. 

Summary    trial    before    magistrate. —  In 

Canada  a  person  accused  of  perjury  may, 
with  his  own  consent,  be  summarily  tried 
before  a  police  magistrate  under  Cr.  Code, 
§§  145,  539,  782,  785;  and  where  defendant 
has  sought  and  consented  to  be  tried  sum- 
marily under  section  785,  pleading  "  not 
guilty,"  and  the  magistrate,  upon  hearing  the 
evidence,  has  adjudicated  summarily  and  dis- 
missed tlie  charge  under  section  787,  it  is 
not  competent  for  the  magistrate  to  there- 
after bind  tlie  prosecutor  over  to  prefer  and 
prosecute  an  indictment  against  defendant, 
as  provided  for  in  section  595;  for  tlie  magis- 
trate has,  imder  section  791,  to  determine, 
before  the  defense  has  boon  made,  whether 
he  will  try  the  case  summarily  or  not.  Rex 
V.  Burns,  \  Can.  Cr.  Cas.  330,  1  Ont.  L.  Rep. 
341. 

13.  Hereford  v.  People,  197  111.  222,  0-1 
N.  E.  310;  Oreene  v.  People,  182  111.  278,  53 
N.  E.  341;  People  v.  Hays,  140  N.  Y.  484, 
35  N.  E.  951,  37  Am.  St. 'Rep.  .572,  23  L.  II. 
A.  830;  Reg.  ■);.  Ingham,  14  Q.  B.  390,  19 
L.  J.  M.  C.  09,  08  E.  C.  L.  390;  Re.x  r.  Ash- 
burn,  8  C.  &  P.  50,  34  E.  (!.  L.  003;  Rex 
r.  'I'hiekcns,  H  Ciin.  Cr.  CnH.  274,  12  Brit. 
Col.  22.'!;  Rex  V.  Cohon,  0  Can.  Cr.  Cas.  380, 
30  Nova  Scotia  240;  Cbndd  i\  Mciiglier,  24 
U.  C.  C.  P.  54.  So(!  also  I'e.ldcll  /■.  Hnltcr,  8 
C.  k  P.  337.  34  E.  C.  L.  760. 

14.  /IlinoiH. —  Hereford  v.  People,  197  111. 
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222,  64  N.  E.  310;  Greene  v.  People,  182  IlL 
278,  55  N.  E.  341. 

Michigan. —  People  v.  Jones,  1  Mich.  N.  P. 
141. 

Heio  York. —  State  v.  Hayes,  140  N.  Y. 
484,  35  N.  E.  951,  37  Am.  St.  Rep.  572,  2a 
L.  R.  A.  830. 

United  States. —  U.  S.  v.  Pettus,  84  Fed. 
791. 

England. —  Rex  v.  Ashburn,  8  C.  &  P.  50, 
34  E.  C.  L.  603. 

Canada. —  Rex  v.  Thickens,  11  Can.  Cr. 
Cas.  274,  12  Brit.  Col.  223. 

15.  Com.  V.  Houser,  17  Lane.  L.  Rev.  (Pa.) 
414;  Com.  v.  Dickinson,  5  Pa.  L.  J.  164,  3 
Pa.  L.  J.  Rep.  205.  See  also  Com.  v.  Nailor, 
29  Pa.  Super.  Ct.  275.  Compare  Com.  v. 
Moore,  9  Pa.  Co.  Ct.  501. 

Discharge  on  habeas  corpus.— A  person  in 
custody  upon  the  charge  of  perjury  in  a 
pending  civil  suit  is  entitled  to  a  discharge 
on  habeas  corpus,  as  well  as  to  continuance 
until  the  civil  suit  is  determined.  Com.  v. 
Davis,  10  Pa.  Co.  Ct.  590;  Com.  v.  Dickin- 
son, 5  Pa.  L.  ,1.  104,  3  Pa.  L.  J.  Rep.  205. 

A  defendant  in  a  civil  action  will  not  be 
held  to  bail  for  perjury  committed  in  his 
affidavit  of  defense  while  such  action  is  un- 
determined. Com.  V.  Stine,  2  Lack.  Leg.  N. 
(Pa.)  179. 

On  a  rule  to  show  cause  why  an  attach- 
ment should  not  issue  for  contempt,  perjury 
may  be  assigned  on  the  answers  to  interroga- 
tories addressed  to  dcfenihmt  before  the  at- 
tachment issiu^s.  Ri'spidiliea  f.  Newell,  3 
Y'enles  (Pa.)  407,  2  .\m.  Dee.  381. 

On  examination  of  a  bankrupt,  where  it 
appeared  that  perjury  had  been  committed, 
it  was  held  not  necessary  to  wait  until  the 
examination  was  finislied  before  cognizance 
could  be  (alcen  of  tlie  oll'euse.  Respublica  !J. 
Wright,  1  Yeatos  (Pa.)  205. 

16.  See,  genei'iilly,   INDICTMENTS   AND  In- 

HlltM  A'i'lONM. 

Joinder  of  offenses  see  iNinoTMENTS  AND 
1  iNi'OiiMATiONH,  22  Cye.  389  ct  seq. 
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cumstance  necessary  to  constitute  the  offense.''  At  common  law  great  particu- 
larity was  required;''^  but  in  most  of  the  states  perjury  has  now  been  made  a 
statutory  ott'ense,  and  the  particularity  recpiisite  iu  an  indictment  for  perjury  at 
common  law  is  unnecessary.  All  that  is  required  is  that  the  indictment  shall,  in 
plain  and  intelligible  terms,  and  with  such  particularit}'  as  to  apprise  the  accused 
with  reasonable  certainty  of  the  offense  for  which  he  is  sought  to  be  punished, 
state  the  substance  of  the  controversy  upon  which  the  false  oath  was  taken,  specify 


Variance  between  indictment  and  informa- 
tion held  immaterial  see  Eeg.  v.  Broad,  14 
U.  C.  C.  P.  1G8. 

Forms  of  indictment  or  information  for 
perjury  or  false  swearing  on:  Trial  of  civil 
action. —  Smith  V.  State,  103  Ala.  57,  58,  15 
So.  SG6  (perjury  on  trial  of  action  for  dam- 
ages for  personal  injuries)  ;  Flovd  v.  State, 
30  Ala.  511;  Baker  r.  State,  97  "Ga.  347,  23 
S.  E.  829;  State  v.  Walls,  54  Ind.  407,  408; 
State  r.  Bunker,  38  Kan.  737,  17  Pac.  651 
(perjury  in  an  action  for  divorce)  ;  State  v. 
Corson,  59  Me.  137;  Com.  v.  Knight,  12  Mass. 
274,  7  Am.  Dec.  72  (perjury  in  action  of 
trespass)  ;  State  v.  Nelson,  14(3  Mo.  25G,  259, 
48  S.  W.  84:  State  r.  Iluckeby,  87  Mo.  414,. 
415  (perjury  by  witness  on  trial  of  civil 
action  in  justice's  court)  ;  Gandv  r.  State, 

23  Xebr.  436,  439,  36  N.  W.  817  (perjury  in 
action  for  forcible  entry  and  detainer)  ;  State 
f.  Voorhis,  52  N.  J.  L.  351,  352,  20  Atl.  26; 
State  V:  Smith,  63  Vt.  201,  202,  22  Atl.  604; 
Rex  r.  Coote,  8  Can.  Cr.  Cas.  199-201,  10 
Brit.  Col.  285 ;  Reg.  v.  Ross,  1  Montreal  Q.  B. 
227,  28  L.  C.  Jur.  261. 

Trial  of  criminal  prosecution. — Williams  V. 
State,  68  Ala.  551,  552;  People  v.  De  Carlo, 
124  Cal.  462,  463,  57  Pac.  383;  People  v. 
All  Bean,  77  Cal.  12,  13,  18  Pac.  815;  Com. 
V.  Wright,  166  Mass.  174,  175,  44  N.  E.  129; 
Com.  V.  Bouvier,  164  Mass.  398,  41  N.  E. 
651;  People  v.  Macard,  109  Mich.  623,  625, 
67  N.  W.  968;  State  v.  Jollv,  73  Miss.  42, 
18  So.  541;  Lea  r.  State,  64  Miss.  278,  1 
So.  235;  State  v.  Walker.  194  Uo.  367,  369, 
91  S.  W.  899;  State  v.  Peters,  107  N.  C.  876, 
877,  12  S.  E.  74;  State  r.  Bobbitt,  70  K  C. 
81;   Com.  V.  Williams,  149  Pa.  St.  54,  55, 

24  Atl.  158;  King  v.  State,  32  Tex.  Cr.  463, 
464,  24  S.  Vr.  514;  Kitchen  i:  State.  26  Tex. 
App.  165.  166,  9  S.  W.  461;  Washington 
State,  22  Tex.  App.  26,  27,  3  S.  W.  228. 

Application  for  irrit  of  habeas  corpus. — 
Deckard  v.  State,  38  Md.  186,  188. 

Preliminary  examination  before  justice  of 
the  peace. —  People  v.  Brilliant,  58  Cal.  214, 
215;  State  v.  Booth,  (Iowa  1901)  88  N.  W. 
344;  Com.  V.  Combs.  101  S.  W.  312,  30  Ky. 
L.  Rep.  1300. 

Claim  to  public  lands  as  next  of  kin  of  de- 
ceased soldier. —  U.  S.  v.  Buete,  24  Fed.  Cas. 
No.  14,680a,  2  Hayw.  &  H.  49. 

Aiisicer  to  bill  of  discover!/. —  Com.  v. 
Warden,  11  Mete.  (Mass.)  406. 

Motion  for  new  trial. —  Com.  v.  McLaugh- 
lin, 122  ilass.  449;  Hernandez  v.  State,  18 
Tex.  App.  134,  136,  51  Am.  Rep.  295. 

Examination  before  grand  jury. —  Barnett 
V.  State,  89  Ala.  165,  166,  7  So.  414;  Kimmel 
V.  People,  92  111.  457;  State  v.  Schill,  27  Iowa 
263;  Lawson  v.  State,  3  Lea  (Tenn.)  309; 
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Pipes  V.  State,  26  Tex.  App.  318,  319,  9  S.  W. 
614. 

Hearing  before  county  commissioners  on  pe- 
tition to  establish  highway. — State  v.  Scliultz, 

57  Ind.  19,  20. 

Examination  of  juror  on  his  voir  dire. — 
Com.  V.  Stockley,  10  Leigh  (Va.)  678. 

Examination  before  register  of  United 
States  land-ofJi.ce. — .Fisher  v.  U.  S.,  1  Okla. 
252,  254.  31  Pac.  195. 

Justification  as  surety. —  Com.  r.  Sargent, 
129  Mass.  115  (on  bail-bond  or  recogni- 
zance) ;  State  V.  Champion,  116  X.  C.  987,  21 
S.  E.  700  (on  bond  in  civil  action). 

Affidavit  in  support  of  claim  against  dece- 
dent's estate. —  Waters  v.  State,  30  Tex.  App. 
284,  285,  17  S.  W.  411. 

Affidavit  to  procure  marriage  license. — 
Harkreader  v.  State,  35  Tex.  Cr.  243,  244, 
33  S.  W.  117,  60  Am.  St.  Rep.  40. 

Affidavit  before  justice  of  the  peace  to  pro- 
cure warrant  of  arrest. —  Pennaman  v.  State, 

58  Ga.  330,  337. 

Proceedings  for  contempt  of  court. —  U.  S. 
V.  Cuddy,  39  Fed.  696. 

Perjury  before  election  officer. —  Reg.  v. 
Chamberlain,  10  Manitoba  261. 

False  swearing  under  Kentucky  statute. — 
Goslin  r.  Com.,  90  S.  W.  223,  224,  28  Ky.  L. 
Rep.  683,  false  swearing  in  criminal  prosecu- 
tion. 

17.  Arkansas. —  Harp  r.  State,  59  Ark. 
113,  26  S.  W.  714;  Thomas  v.  State,  54  Ark. 
584,  16  S.  W.  568. 

Florida. —  Humphreys  r.  State.  17  Fla.  381. 
Illinois. —  Morrell  v.  People,  32  111.  499. 
Maine. — -State  r.  Mace,  76  Me.  64. 
Maryland.—  State  v.  Bixler,  62  Md.  354. 
Mississippi. —  Copeland  i".  State,  23  Miss. 
257. 

Vermont.— Stsite  v'.  Rowell,  70  Vt.  405,  41 
Atl.  430;  State  v.  McCone,  59  Vt.  117,  7  Atl. 
406. 

Washington. —  State  v.  Roberts,  22  Wash. 
1,  60  Pac.  65;  State  v.  See,  4  Wash.  344,  30 
Pac.  327,  746. 

West  Virginia. —  Stofer  v.  State,  3  W.  Va. 
689. 

United  States. —  Markham  v.  U.  S.^  160 
U.  S.  319.  16  S.  Ct.  288.  40  L.  ed.  441;  U.  S. 
V.  Pettus,  84  Fed.  791;  U.  S.  v.  Walsh,  22 
Fed.  644. 

Canada. —  Rex  v.  Cohon,  6  Can.  Cr.  Cas. 
386,  36  Nova  Scotia  240. 

See  39  Cent.  Dig.  tit.  "Perjury,"  §  65  et 
seq. 

18.  State  V.  Gallimon,  24  N.  C.  372:  Law- 
son  r.  State,  3  Lea  (Tenn.)  309;  State  V. 
Stillman,  7  Coldw.  (Tenn.)  341;  Com.  V. 
Lodge,  2  Graft.  (Va.)  579;  Reg.  v.  Carter,  6 
Mod.  168;  Rex  i;.  Dowlin,  5  T.  R.  311. 
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the  court  or  officer  by  whom  it  was  adiniriistered,  aver  or  show  tliat  sucli  court  or 
officer  had  authority  to  administer  an  oath,  allege  the  falsity  of  the  oath,  and 
assign  perjury  thereon.'*' 

b.  Statutory  Form.  In  some  jurisdictions  the  form  of  indictment  is  pre- 
scribed by  statute,  and  such  form  is  sufficient  if  it  sets  forth  all  the  elements  of 
the  ofEense  with  sufficient  particularity  to  enable  the  accused  to  know  with  reason- 
able certainty  what  is  the  matter  of  fact  which  he  must  meet,  and  enable  the 
court  to  see,  without  going  out  of  the  record,  that  a  crime  has  been  committed  ;^ 


19.  Alabama. —  Barnett  v.  State,  89  Ala. 
165,  7  So.  414. 

Arkansas. —  State  v.  Green,  24  Ark.  591. 

California. —  People  v.  Ah  Bean,  77  Cal.  12, 
18  Pac.  815. 

Illinois. —  Kimmel  v.  People,  92  111.  457. 

Indiana. —  State  t'.  Hopper,  133  Ind.  460, 

32  N.  E.  878;  Stefani  u  State,  124  Ind.  3,  24 
N.  E.  254. 

/otca.— State  v.  Booth,  (1901)  S8  N.  W. 
344;  State  v.  Schill,  27  Iowa  263. 

Kansas. —  State  v.  Gregory,  46  Kan.  290, 
26  Pac.  747. 

Kentucky. —  Com.  v.  Combs,  101  S.  W.  312, 
30  Ky.  L.  Eep.  1300;  Goslin  v.  Com.,  90  S.  W. 
223,  28  Ky.  L.  Rep.  683;  Com.  v.  Lashley,  74 
S.  W.  658,  25  Ky.  L.  Rep.  58;  Ross  v.  Com., 
20  S.  W.  1043,  14  Ky.  L.  Rep.  590. 

Massachusetts. — Com.  v.  Bouvier,  164  Mass. 
398,  41  N.  E.  651;  Com.  v.  Warden,  11  Mete. 
406;  Com.  V.  Alden,  14  Mass.  388. 

Minnesota. —  State  v.  Madigan,  57  Minn. 
425,  59  N.  W.  490. 

Mississippi. — ^State  v.  Jolly,  73  Miss.  42,  18 
So.  541. 

Missouri. — -State  v.  Gordon,  196  Mo.  185, 
95  S.  W.  420;  State  v.  Walker,  194  Mo.  367, 
91  S.  W.  899;  State  v.  Huckby,  87  Mo. 
414. 

ISlew  Yor/c— Tuttle  v.  People,  36  N.  Y.  431 
^holding  that  in  an  indictment  for  perjury 
it  is  sufficient  to  allege  the  substantial  and 
specific  facts  constituting  the  offense,  without 
setting  forth  the  evidence  by  which  the  truth 
of  the  averments  has  to  be  sustained)  ;  Peo- 
ple     Phelps,  5  Wend.  9. 

Nortib  Carolina. —  State  v.  Thompson,  113 
N.  C.  638,  18  S.  E.  211;  State  v.  Gates,  107 
N.  C.  832,  12  S.  E.  319. 

Olclafwma.—  Stanley  v.  U.  S.,  1  Okla.  336, 

33  Pac.  1025;  Fisher  v.  U.  S.,  1  Okla.  252,  31 
Pac.  195. 

Oregon. —  State  v.  Ah  Lee,  IS  Oreg.  540, 
23  Pac.  424. 

Pennsylvania. — ■  Com.  v.  Jermon^  29  Leg. 
Int.  165. 

Tennessee. —  State  v.  Stillman,  7  Coldw. 
341. 

7Va;a.s.— Stanley  v.  State,  (Cr.  App.  1906) 
f)5  S.  W.  107(!;  ii'orman  v.  SUite,  (Cr.  App. 
1904)  85  R.  W.  809;  Adcllbcrgcr  v.  State, 
(Cr.  App.  1897)  3!)  S.  W.  103;  Cravoy  ?;. 
State,  33  Tex.  Cr.  557,  28  S.  W.  472;  Co.\-  v. 
State,  13  Tex.  App.  179;  Brown  r.  State,  9 
Tex.  App.  171;  Bradherry  c  Klato,  7  Tex. 
App.  375. 

I'rn/iow/.— Slate  v.  Wolyhor,  78  Vt.  4(13,  62 
Ail.  lOIH. 

Ilniird  .S<n7M.— Noah  v.  V.  S.,  128  Fed. 
270,   02  (!.   C.   A.   6IH    (peiiHioii   allidavil,)  ; 
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U.  S.  V.  Cuddy,  39  Fed.  696;  U.  S.  v.  Walsh, 
22  Fed.  644. 

England. —  Reg.      Child,  5  Cox  C.  G.  197. 

Canada. —  Reg.  v.  Skelton,  4  Can.  Or.  Cas. 
467,  2  Northwest  Terr.  210,  3  Terr.  L.  Rep. 
58;  Reg.  v.  Thompson,  4  Can.  Cr.  Cas.  265, 
17  Can.  L.  T.  Gee.  Notes  295,  2  Northwest 
Terr.  39,  2  Terr.  L.  Rep.  383 ;  Reg.  v.  Dewar, 
2  Northwest  Terr.  194. 

See  39  Cent.  Dig.  tit.  "Perjury,"  §  65  et 
seq. 

A  proviso  which  is  no  part  of  the  statutory 
definition  of  perjury  need  not  be  negatived. 
Brown  r.  State,  9  Tex.  App.  171,  holding  that 
an  indictment  for  perjury  need  not  negative 
that  the  false  statement  was  made  "  through 
inadvertence,  or  under  agitation,  or  by  mis- 
take," under  Pen.  Code,  art.  189. 

Whether  the  witness  was  subpoenaed  or 
appeared  voluntarily  need  not  appear  from 
the  indictment.  Com.  v.  Knight,  12  Mass. 
274,  7  Am.  Dec.  72. 

Conclusion. — An  indictment  for  perjury, 
concluding  "  against  the  peace  and  dignity 
.  .  .  of  the  State  of  Illinois  "  is  sufficiently 
formal.  The  ancient  conclusion,  "And  so  the 
jurors  aforesaid,  upon  their  oaths  aforesaid, 
do  say,  etc.,  that  the  defendant  did  commit 
willful  and  corrupt  perjury,"  etc.,  while  ap- 
propriate, is  not  material.  Henderson  v.  Peo- 
ple, 117  111.  265,  7  N.  E.  677. 

20.  Alabama. —  Smith  v.  State,  103  Ala. 
57,  58,  18  So.  866;  Walker  v.  State,  96  Ala. 
53,  54,  11  So.  401;  Barnett  v.  State,  89 
Ala.  165,  166,  7  So.  414;  Hicks  v.  State,  86 
Ala.  30,  5  So.  425. 

Kentucky.— Qom.  v.  Combs,  101  S.  W.  312, 
30  Ky.  L.  Rep.  1300. 

Maine. —  State  v.  Mace,  76  Me.  64;  State 
V.  Corson,  59  Me.  137. 

Mississippi. — ^  State  v.  Jolly,  73  Miss.  42, 
43,  18  So.  541. 

Missouri. —  State  v.  Huckby,  87  Mo.  414, 
416. 

North  Carolina.— Stixte  v.  Thompson,  113 
N.  C.  638,  18  S.  E.  211  ;  State  v.  Peters,  107 
N.  C.  870,  877,  12  S.  E.  74;  State  v.  Gates, 
107  N.  C.  832,  12  S.  E.  319. 

()r('(ion.—  State  V.  All  I^e,  18  Oreg.  540, 
541,  23  Pac.  424. 

Tennessee. —  State  v.  Stillnian,  7  Coldw. 
341,  343. 

Vermont.— State  v.  Wcliflber,  78  Vt.  403,  02 
Atl.  1018. 

Ihiiird  f^latrs.—  V.  S.  r.  Cuddy,  39  Fed. 
696. 

fin  gland.— n^S.  v.  Child,  5  Cox  C.  C.  197, 
IDH. 

See  Indictmknth  and  Infokmations,  22 
Cyc.  285. 


PERJURY 


[30  Cyc]  1427 


but  a  statute  cannot  make  valid  and  sufficient  an  indictment  in  which  the 
accusation  does  not  meet  tliese  requirements.^^ 

e.  Averments  as  to  Time.  In  an  indictment  for  perjury  it  is  necessary, 
in  the  absence  of  a  statute  to  the  contrary,  that  the  day  on  which  the  oifense  was 
comuiitted  shall  be  truly  laid.^'^ 

2.  Description  of  Proceeding  in  Which  Oath  Was  Administered  —  a.  In  General. 
An  indictment  for  perjury  should  set  forth  specitically  the  occasion  of  the  admin- 
istration of  the  oath.^^  It  should  appear  in  the  indictment  that  the  oath  was 
taken,  and  the  false  swearing  committed,  in  a  judicial  proceeding,^'*  or  on  some 


21.  State  V.  Mace,  76  Me.  64  (holding 
insufficient,  even  after  verdict  of  guilty,  an 
indictment  charging  defendant  with  having 
committed  the  crime  of  perjury  "  by  falsely 
swearing  to  material  matter  in  a  writing 
signed  by  him");  State  t.  Webber,  78  Vt. 
463,  G2  Atl.  1018.  See  also  Indictments 
AND  Informations,  22  Cyc.  285. 

22.  Indiana. —  State  v.  OflFutt,  4  Blackf. 
355.  But  under  Rev.  St.  (1894)  §  1825  (Rev. 
St.  (1881)  §  1756),  providing  that  an  infor- 
mation shall  not  be  quashed  for  omitting  to 
state  the  time  at  which  the  offense  was  com- 
mitted, where  time  is  not  the  essence  of  the 
ofTense,  and  section  1807  (section  1738),  de- 
claring that  the  precise  time  need  not  be 
stated,  but  that  it  is  sufficient  if  it  be  shown 
to  have  been  within  the  statute  of  limita- 
tions, an  information  for  perjury  is  not  fa- 
tally defective  for  failure  to  state  the  time 
it  was  committed,  or  for  imperfectly  stating 
said  time.  Shell  v.  State,  148  Ind.  50,  47 
N.  E.  144. 

/oica.— State  t'.  John,  (1903)  93  N.  W.  61. 
Compare  State  v.  Perry,  117  Iowa  463,  91 
N.  W.  765,  holding  that  an  allegation  that 
the  crime  was  committed  "  on  or  about "  a 
specified  date  is  sufficient  as  to  the  time,  it 
not  being  necessary  to  allege  the  precise  date, 
except  when  the  date  is  a  material  ingredient 
of  the  crime. 

Maine. —  State  v.  Fenlason,  79  Me.  117,  8 
Atl.  459,  holding  that  an  indictment  for  per- 
jury alleged  to  have  been  committed  at  a 
certain  term  of  the  supreme  court  does  not 
fix  the  time  definitely  enough. 

Oregon. —  State  v.  Ah  Lee,  18  Oreg.  540, 
23  Pae.  424. 

Virginia. —  Rhodes  v.  Com.,  78  Va.  692. 

United  States.— TJ.  S.  v.  Law,  50  Fed. 
915;  U.  S.  v.  Bowman,  24  Fed.  Cas.  No. 
14,631,  2  Wash.  328. 

See  39  Cent.  Dig.  tit.  "Perjury,"  §  69. 

Contra,  in  a  prosecution  for  statutory  false 
swearing.  Goslin  v.  Com.,  90  S.  W.  223,  28 
Ky.  L.  Rep.  683. 

23.  Hicks  V.  State,  86  Ala.  30,  5  So.  425; 
.lacobs  r.  State,  61  Ala.  448;  Com.  v.  Kane, 
92  Ky.  457,  18  S.  W.  7,  13  Ky.  L.  Rep.  655. 

24.  Illinois. —  Morrell  v.  People,  32  111. 
499. 

Kansas. — State  v.  Ayer,  40  Kan.  43,  19 
Pac.  403. 

Maryland. —  State  v.  Mercer,  101  Md.  535, 
61  Atl.  220. 

North  Carolina. — State  v.  Peters,  107  N.  C. 
876,  12  S.  E.  74. 

Ohio.—  Crusen  v.  State,  10  Ohio  St.  258. 


OJdahoma.—  'Peters  v.  U.  S.,  2  Okla.  116, 
33  Pac.  1031. 

Vermo7it — ■  State  Chamberlain,  30  Vt. 
559. 

Washington. —  State  v.  McLain,  43  Wash. 
124,  86  Pac.  388. 

Wisconsin. —  State  v.  Lloyd,  77  Wis.  630, 
46  N.  W.  898;  State  v.  Lament,  2  Wis.  437. 

United  States.— V.  S.  v.  Wood,  44  Fed. 
753. 

England. —  Reg.  v.  Overton,  4  Q.  B.  83,  3 
G.  &  D.  133,  7  Jur.  196,  12  L.  J.  M.  C.  61, 
45  E.  C.  L.  83  (holding  that  the  necessity  for 
showing  distinctly  that  the  false  oath  is  in  a 
judicial  proceeding  is  not  dispensed  with  by 
23  Geo.  II,  c.  11,  §  1)  ;  Reg.  v.  Bishop,  C.  & 
M.  302,  41  E.  C.  L.  169;  Reg.  v.  Gardiner,  8 
C.  &  P.  737,  2  Moody  C.  C.  95,  34  E.  C.  L. 
992;  Reg.  V.  Pearson,  8  C.  &  P.  119,  34 
E.  C.  L.  642. 

See  39  Cent.  Dig.  tit.  "Perjury,"  §  72. 

Specific  allegation  unnecessary. —  An  in- 
dictment for  perjury,  setting  out  the  name  of 
the  court,  its  location,  term,  and  the  parties 
to  the  cause,  the  nature  of  the  action,  the 
judge  before  whom  the  case  was  tried,  and 
that  it  was  tried  in  due  form  of  law  by  a 
jury  taken  before  the  parties  and  duly  sworn, 
and  that  defendant  there  appeared  as  a  wit- 
ness and  swore  falsely,  sufficiently  charges 
that  the  alleged  perjury  was  committed  in 
the  course  of  a  judicial  proceeding,  without 
a  specific  allegation  of  that  fact.  Kizer  v. 
People,  211  111.  407,  71  N.  E.  1035.  An  in- 
formation for  perjury,  alleging  that  a  cer- 
tain information  was  pending  against  the  ac- 
cused, that  issue  was  joined  thereon,  that 
the  cause  was  tried  in  due  form  before  a 
jury,  and  that  the  accused  was  sworn  to 
testify  as  a  witness  and  to  testify  to  certain 
facts,  sufficiently  alleges  that  the  testimony 
was  given  on  the  trial  of  an  actual  cause. 
State  V.  McLain,  43  Wash.  124,  86  Pac.  388. 

Showing  commission  at  trial. —  An  indict- 
ment for  perjury,  which  charged  defendant 
with  having  sworn  falsely  on  certain  proceed- 
ings before  justices,  wherein  he  was  examined 
as  a  witness,  where  the  allegation  of  mate- 
riality averred  that  "the  said  D.  R.  (the 
defendant)  being  so  sworn  as  aforesaid,  it 
then  and  there  became  material  to  enquire 
and  ascertain,  etc.,"  was  held  bad  as  not  suffi- 
ciently showing  that  the  alleged  perjury  was 
committed  at  the  said  proceedings.  Reg.  v. 
Ross,  5  Nova  Scotia  683. 

If  not  committed  on  the  trial  of  an  action 
the  indictment  should  so  allege.  State  V. 
Peters,  107  N.  C.  876,  12  S.  E.  74. 
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other  lawful  occasion ; and  tlie  indictment  must  show  that  sucli  judicial  pro- 
ceeding was  pending  in  court  at  the  time  tlie  oath  was  taken  and  the  false 
statement  made.^*^ 

b.  Nature  of  Proceeding  and  Issues.    It  is  not  essential,  in  an  indictment  for 

perjury,  that  tlie  allegation  of  issue  joined  sliull  show  specilically  what  the  issue 
was.  If  the  indictment,  by  its  allegations,  shows  that  the  perjury  was  comiiiitted 
in  a  judicial  proceeding,  in  a  court  of  competent  jurisdiction,  and  describes  the 
judicial  proceeding  witii  reasonable  certainty,^''  it  is  sufficient  to  allege  in  general 
terms  that  a  certain  issue  was  joined  in  said  proceeding,  without  stating  the  issue.^ 


Where  the  oath  itself  constitutes  a  charge 
of  felony,  there  need  be  no  further  allegation 
that  the  oath  was  taken  in  a  judicial  pro- 
ceeding. People  V.  Robertson,  3  Wheel.  Or. 
(N.  Y.)  180;  Rex  v.  Aylett,  1  T.  R.  63,  1 
Rev.  Rep.  152. 

An  information  for  perjury  alleged  to  have 
been  committed  in  swearing  to  an  affidavit, 
which  does  not  show  that  the  affidavit  was 
made  to  be  used,  or  that  it  was  actually 
used,  in  any  judicial  proceeding,  is  insuffi- 
cient. People  V.  Fox,  25  Mich.  492;  State  v. 
Llovd.  77  Wis.  630,  46  N.  W.  898. 

25.  Morrell  v.  People,  32  111.  499;  People 
Gaige,  26  Mich.  30;  State  v.  Crumb,  68 

Mo.  206 ;  State  v.  Hamilton,  7  Mo.  300. 

In  a  prosecution  for  statutory  false  swear- 
ing, which  is  equivalent  to  perjury  not  com- 
mitted in  a  judicial  proceeding,  it  is  not 
necessary  to  allege  expressly  that  the  oath 
was  not  taken  in  a  judicial  proceeding,  when 
it  is  shown  unequivocally  by  the  facts  set  out 
in  the  indictment.  Thompson  v.  State,  120 
Ga.  132,  47  S.  E.  566. 

26.  State  v.  Hanson,  39  Me.  337;  State  v. 
Oppenheimer,  41  Tex.  82  (holding  that  an  in- 
dictment for  perjury  should  state  when  and 
where  the  judicial  proceeding  was  pending 
in  which  the  alleged  false  statement  was 
made,  and  whether  it  was  made  during  an 
examination,  or  on  a  trial  under  indict- 
ment) ;  Reg.  V.  Pearson,  8  C.  &  P.  119,  34 
E.  C.  L.  642. 

Perjury  in  affidavit  to  hold  to  bail. — An 
affidavit- to  hold  to  bail  may  be  sworn  before 
the  issuing  of  tlie  writ  of  summons  in  the 
action;  and  therefore  an  indictment  for  per- 
jury committed  in  such  an  affidavit  need  not 
state  that  any  nction  was  ponding.  King  r. 
Reg.  14  Q.  B".  31,  3  Cox  C.  C.  561,  18  L.  J. 
Q.  B.  253,  OS  E.  C.  L.  31. 

27.  Bradford  State,  134  Ala.  141,  32  So. 
742;  Davis  v.  State,  79  Ahx.  20  (liohling  that 
an  indictment  for  iierjury,  alleging  that  the 
ofTense  was  committed  on  the  trial  of  an  in- 
dictment for  ))urglary,  hut  not  stating  on 
whose  property  tlie  burglary  was  committed, 
is  uncertain  and  insufficient);  .Tiicobs  v. 
State,  61  Ala.  448;  Com.  v.  Wright,  100 
MasH.  174,  44  N.  E.  129  (holding  that  Avhere 
the  description  of  the  compbiint  shows  that 
it  was  a  criminal  ease  in  which  defendant 
wiiH  alleged  to  have  coiniiiil t cil  jicrjury,  the 
indict mciit  need  not  allege  thiit  it  was  in  a 
criininiil  case);  Conner  r.  Com.,  2  Va.  Cas. 
30;  n.  S.  r.  Wilcox,  2H  F<'d.  Cas.  No.  Ifi,(i92, 
4  iilnfclif,  301  (liolding  I  hat  an  indictment 
for  pi'i  jnry.  iilli'ged  to  have  been  comniil  I cil 
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on  an  examination  of  a  person  charged  with 
a  crime  against  a  lav/  of  the  United  States, 
should  show  what  the  particular  law  was ) . 
And  see  Reg.  v.  Thompson,  4  Can.  Cr.  Cas. 
2G5.  17  Can.  L.  T.  Oec.  Kotes  295,  2  North- 
west Terr.  39,  2  Terr.  L.  Rep.  383. 

Perjury  on  trial  of  indictment  for  larceny. 
—  An  indictment  for  perjury  cliarging  that  it 
was  committed  on  the  trial  of  an  indictment 
against  A  B  at  the  court  of  quarter  sessions 
for  the  county  of  B,  on  the  11th  of  June, 
1867,  on  a  charge  of  larceny,  is  sufficient, 
and  it  is  not  necessary  to  specify  the  prop- 
erty stolen,  the  ownership  thereof,  or  the 
locality  from  which  it  was  taken;  nor  to 
allege  that  the  indictment  was  in  the  name 
of  the  queen,  as  the  court  must  take  judicial 
notice  of  the  fact  that  her  majesty  alone 
could  prosecute  on  a  charge  of  larceny.  Reg. 
V.  Macdonald,  17  U.  C.  C.  P.  635. 

Under  the  Kentucky  statute  an  indictment 
for  false  swearing  need  not  state  the  nature 
of  the  prosecution  on  the  trial  of  which  de- 
fendant swore  falsely;  it  being  sufficient  to 
allege  in  the  language  of  the  statute  that  de- 
fendant was  sworn  by  a  person  authorized 
by  law  to  administer  an  oath,  and  that  he 
deposed  and  gave  evidence  in  a  matter  then 
judicially  pending.  Cope  r.  Com.,  47  S.  W. 
436,  20  ky.  L.  Rep.  7'21. 

Under  the  Missouri  statute  punishing  any 
person  who  shall  wilfully  commit  perjury  on 
any  trial  for  felony,  the  indictment  should 
charge  tliat  the  crime  on  the  trial  for  which 
the  alleged  perjury  was  committed  was  either 
made  a  felony  by  statute  or  was  such  as,  at 
common  law,  amounted  to  felony.  Hindi  v. 
State,  2  Mo.  158. 

Investigation  before  grand  jury. —  An  in- 
dictment, which  charges  defenthint  with 
swearing  falsely  in  a  criminal  investigation 
before  the  grand  jury,  need  not  allege  that 
the  person  whose  ofTense  was  under  investiga- 
tion, and  ahout  which  d(>fendant  swore,  was 
or  was  not  guilty,  nor  the  fuels  in  regard  to 
such  ofTense.    State  r.  Scliill,  27  Iowa  263. 

28.  Misfsissippi. —  State  v.  Silverberg,  78 
Miss.  858,  29  So.  761. 

New  JcTfici/. —  State  r.  Voorhis,  52  N.  J.  L. 
351,  20  Ail.  26,  holding  that  an  averment  in 
ail  indictment  for  perjury  that  it  was  com- 
mitted in  resjioet  of  the  (]uestion  of  usury, 
which  had  become  maierial  on  the  trinl  of 
the  cause,  changes  with  rei-|uisite  certainly 
the  issue  in  I  he  trial  at  which  the  perjury 
occurred. 

New  York. —  Pooplo  v.  Grimshow,  33  linn 
505. 


PERJURY 


[30  Cye.]  1429 


e.  Setting  Out  Record  op  Proceeding's.  At  common  law,  wliere  the  alleged 
false  oath  -was  taken  in  court,  it  was  necessary  to  set  forth  in  the  indictment  with 
great  particularity  the  pleadings,  records,  and  proceedings  on  the  trial,  and  the 
whole  evidence.^^  Prosecutions  for  the  offense  were  embarrassed  by  this  par- 
ticularity, and  the  statute  of  23  Geo.  II,  c.  11,  §  3,  was  passed  to  remove  tlie 
evil.  This  act,  which  has  been  copied  in  several  of  the  United  States,  dispensed 
with  the  necessity  of  setting  out  in  the  indictment  the  pleadings,  or  any  part  of 
the  record  or  proceedings,^*^  declaring  it  sufficient  to  set  forth  the  substance  of 
the  controversy  or  matter  in  respect  to  which  the  crime  was  committed."^ 

d.  Result  OP  Determination  of  Issue  or  Contest.  An  indictment  for  perjury 
need  not  aver  that  the  action  or  proceeding  in  which  the  alleged  false  oath  was 
made  has  been  finally  determined,  or  that  any  final  judgment  has  been  entered 
therein.^^ 

3.  Jurisdiction  and  Authority  to  Administer  Oath  —  a.  Jurisdiction  of  Court  — 

(i)  In  General  —  (a)  At  Common  Laiv.  At  couimon  law  an  indictment  for 
perjury  committed  in  a  judicial  proceeding  must  affirmatively  show  the  jurisdic- 
tion of  the  court  over  such  proceedings,^^  which  may  be  done  either  by  a  direct 
allegation  to  that  elfect,^^  or  by  the  allegation  of  facts  from  which  the  jurisdiction 
appears.^^ 


mode  Island.— state  v.  Miller,  2G  E.  I. 
282,  58  Atl.  882,  holding  that  an  indictment 
charging  that  defeiidant  appeared  as  a  wit- 
ness on  the  trial  of  a  certain  plea  of  trespass, 
and  was  duly  sworn  to  testify  to  the  truth, 
etc..  and  that  defendant  falsely  testified  to 
certain  material  facts  sjjecified,  sufficiently 
describes  the  issue. 

Texas. —  Covey  v.  State,  23  Tex.  App.  388, 
5  S.  W.  283. 

See  39  Cent.  Dig.  tit.  "Perjury,"  §  74. 

Grounds  of  action. — An  indictment  for  per- 
jury committed  before  a  United  States  land 
officer  need  not  set  forth  the  grounds  on 
which  the  contest  was  based.  Peters  v.  U.  S., 
2  Okla.  138,  37  Pac.  1081.  In  an  indictment 
for  perjury  based  on  alleged  false  swearing 
by  defendant  as  a  witness  in  his  own  behalf 
in  an  action  for  divorce,  it  is  not  necessary 
to  allege  that  the  ground  for  the  divorce  was 
not  adultery.  Markev  v.  State,  47  Fla.  38,  37 
So.  53. 

Joinder  of  issue. —  An  indictment  for  per- 
jury need  not  aver  a  joinder  of  issue  in  the 
ease  in  which  the  alleged  perjury  was  com- 
mitted in  order  to  sufficiently  charge  the  issue 
therein.  State  v.  Nelson,  146  Mo.  256,  48 
S.  W.  84. 

29.  Jacobs  i:  State,  61  Ala.  448;  State  v. 
Hovle,  28  N.  C.  1;  State  v.  Gallimou,  24 
N.  C.  372;  State  v.  Stillman,  7  Coldw. 
(Tenn.)  341;  Com.  y.  Ledge,  2  Graft.  (Va.) 
579,  holding  that  an  indictment  for  perjury, 
for  swearing  to  an  answer  in  chancery,  should 
set  out  the  whole  bill  and  answer. 

30.  State  v.  Hovle,  28  N.  C.  1 ;  State  t?. 
Gallimon,  24  N.  C'.  372;  Woods  v.  State,  14 
Lea  (Tenn.)  460. 

31.  AlahavT a. —  Jacobs  v.  State,  61  Ala. 
448. 

Ar-kansas. —  State  i".  Green.  24  Ark.  591. 

California. —  People  v.  Ah  Bean,  77  Cal.  12, 
18  Pac.  815. 

Indiana. — Burk  v.  State,  81  Ind.  128;  State 
V.  Walls,  54  Ind.  407. 


Zotoa.— State  v.  Booth,  (1901)  88  N.  W. 
344. 

Louisiana. —  State  v.  Gibson,  26  La.  Ann. 
71. 

Missouri. — •  State  v.  Gordon,  196  Mo.  185, 
95  S.  W.  420;  State  v.  Keel,  54  Mo.  182. 

Oregon. —  State  v.  Witham,  6  Oreg.  366. 

Tennessee. —  Woods  v.  State,  14  Lea  460. 

Texas.— Ketlej  v.  State,  (Cr.  App.  1907) 
103  S.  W.  189. 

England. —  Rex  v.  Dowlin,  5  T.  R.  311. 

See  39  Cent.  Dig.  tit.  "  Perjury,"  §  731/2. 

Sufficient  of  proceedings  to  show  material- 
ity.—  It  is  only  necessary  to  set  forth  so 
much  of  the  proceedings  as  will  make  mani- 
fest the  materiality  of  the  oath  taken.  Lam- 
den  V.  State,  5  Iluniphr.  (Tenn.)  83.  See 
also  State  v.  Ela,  91  Me.  309,  39  Atl.  1001; 
State  V.  Argo,  118  Tenn.  377,  100  S.  W.  106. 
Where  the  indictment  distinctly  charges  that 
the  false  oath  was  taken  in  a  judicial  pro- 
ceeding, and  in  a  matter  material  to  the 
issue,  .and  where  the  proceeding  and  the  issue 
are  plainly  indicated,  any  mere  vagueness  or 
incompleteness  of  description  must  be  ex- 
cepted to  before  trial,  and  is  not  cause  for 
arresting  the  judgment.  Pennaman  v.  State, 
58  Ga.  336. 

32.  State  v.  Keene,  26  Me.  33;  Finch  v. 
U.  S.,  1  Okla.  396,  33  Pac.  638;  Com. 
Moore,  9  Pa.  Co.  Ct.  501. 

33.  Roundtree  v.  Roundtree,  Ky.  Dec.  56 ; 
State  V.  Plummer,  50  Me.  217.  See  supra,  I, 
B,  4,  a. 

34.  Franklin  v.  State,  91  Ga.  712,  17  S.  E. 
987;  State  v.  Oppenheimer,  41  Tex.  82;  State 
v.  Webb,  41  Tex.  67;  Anderson  v.  State,  18 
Tex.  App.  17. 

35.  California. —  People  v.  Howard,  111 
Cal.  655,  44  Pae.  342. 

Georgia. —  Franklin  v.  State,  91  Ga.  712, 
17  S.  E.  987. 

Louisiana. —  (State  v.  Thibodaux,  49  La. 
Ann.  15,  21  So.  127  (where  it  is  said  that 
where  an  indictment  for  perjury  in  the  same 
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(b)  Under  Modern  Statutes.  Under  the  English  statute  of  23  Geo.  II,  c.  11, 
and  similar  statutes  in  this  country,  declaring  tliat  it  shall  be  sufficient  in  an 
indictment  for  perjurj  to  set  forth  the  substance  of  the  offense  charged,  etc., 
it  is  not  necessary  for  the  indictment  to  expressly  state  that  the  court  had  juris- 
diction of  the  case  in  which  the  alleged  false  testimony  was  given,  but  an  allega- 
tion that  the  court  had  authority  to  administer  the  oath  is  sufiicient."** 

(ii)  How  Jurisdiction  Was  Acquired.  Under  the  modern  rule  of  pleading 
in  perjury  cases,  an  indictment  which  alleges  the  jurisdiction  of  the  court  in  which 
the  perjury  was  committed  over  the  offense  then  on  trial  need  not  state  whether 
jurisdiction  was  acquired  by  indictment  or  information.^'' 

b.  Jupisdiction  of  Ministepial  Ofdcer  Sitting  as  Court.  An  indictment  for  per- 
jury in  a  proceeding  before  a  ministerial  officer  need  not  allege  tlie  facts  showing 
his  jurisdiction,  if  it  charges  that  he  was  authorized  to  administer  the  oatli.^  So 
also,  when  the  court  can  take  judicial  notice  of  the  fact  that  an  officer  had  juris- 
diction of  the  proceeding  in  question,  such  jurisdiction  need  not  be  alleged.®* 

e.  Authority  of  Officer  to  Administer  Oath  —  (i)  In  General.  In  an  indict- 
ment for  perjury,  the  authority  of  the  officer  to  administer  the  oath  must  be 
shown  by  proper  averment.*"    If  it  is  not,  the  indictment  will  be  fatally  defec- 


court  in  which  the  perjury  Avas  committed 
sufficiently  sets  forth  the  factSj  the  court 
may  take  judicial  notice  of  its  jurisdiction 
and  authority  to  administer  the  oath,  and  it 
need  not  be  alleged)  ;  State  v.  Grover,  38  La. 
Ann.  567 ;  State  v.  Schlessinger,  38  La.  Ann. 
564. 

South  Carolina. — ■  State  v.  Farrow,  10  Rich. 
165. 

Texas.—  State  v.  Webb,  41  Tex.  67 ;  State 
V.  Oppenheimer,  41  Tex.  52;  Anderson  v. 
State,  18  Tex.  App.  17. 

See  39  Cent.  Dig.  tit.  "Perjury,"  §  76. 

36.  California.- —  State  V.  De  Carlo,  124 
Cal.  462,  57  Pae.  383. 

Colorado. —  Thompson  v.  State,  28  Colo. 
496,  59  Pae.  51. 

Illinois. —  Kizer  v.  People,  211  111.  407,  71 
N.  E.  1035;  Maynard  v.  People,  135  111.  416, 
25  N.  E.  740. 

Iowa. —  State  v.  Newton,  1  Greene  160,  48 
Am.  Dec.  367. 

Massachusetts. —  Com.  v.  Knight,  12  Mass. 
274,  7  Am.  Dec.  72. 

MHssouri.— State  v.  Keel,  54  Mo.  182. 

Neio  York. —  Burns  v.  People,  59  Barb. 
531;  state  v.  Phelps,  5  Wend.  9. 

North  Carolina. —  State  v.  Green,  100  N.  C. 
419,  5  S.  E.  422;  State  v.  Robcrson,  98 
N.  C.  751.  4  8.  E.  511. 

0/ao.— Ilalleek  v.  State,  11  Ohio  400. 

Utah. —  People  V.  Greenwell,  5  Utah  112, 
13  Pae.  89. 

Virginia.— Fitch  v.  Com.,  92  Va.  824,  24 
R.  E.  272. 

]V  a  shin  (J  I  on. —  State  V.  Douctto,  31  Wasli. 
C,  71  Pae!  550. 

I'Jnf/land. —  Lavcy  v.  Reg.,  17  Q.  B.  490,  5 
Cox  C.  C.  209,  2  Den.  C.  C.  604,  10  Juv.  30, 
21  L.  J.  M.  C.  10,  7  Eng.  L.  &  E(|.  401,  79 
E.  C.  L.  490;  Rex  v.  Callanan,  0  li.  &  C.  102, 
0  D.  &  I!.  97,  5  L.  .r.  M.  C.  O.  K.  39,  13  E.  C. 
L.  57;  Ui'ff.  V.  Lftwlor,  0  Cox  C.  C.  187. 

Sec  39  (Vnt.  Dig.  lit.  "  Perjury,"  §  70. 

When  the  jurisdiction  of  a  tribunal  is 
special  it  hIkiiiIiI  lie  Hi'l,  foilli  willi  ccrl iiinty. 
»t(ite  V.  Mc.Coiw,  59  Vt.  117,  7  All.  lOO, 

[II,  B.  8,  a.  (I),  (b)] 


Facts  need  not  be  stated. —  In  a  prosecu- 
tion for  perjury  upon  an  application  for 
naturalization,  it  is  immaterial  that  the 
record  does  not  show  the  facts  necessary  to 
give  the  court  jurisdiction,  as  its  jurisdiction 
does  not  depend  upon  the  facts  stated,  but 
is  derived  from  the  statutes  of  the  United 
States.    U.  S.  v.  Walsh,  22  Fed.  644. 

Court  of  general  jurisdiction. —  It  is  not 
necessary,  even  in  an  indictment  for  perjury 
committed  before  an  inferior  court,  to  set  out 
all  the  facts  to  show  its  jurisdiction;  and  it 
is  sufficient  to  aver  that  it  had  authority  to 
administer  the  oath.  Much  less  is  so  great 
a  degree  of  exactness  required  when  the  aver- 
ment relates  to  a  court  of  general  jurisdic- 
tion.   Eighmy  v.  People,  79  N.  Y.  546. 

Police  coui-t. —  An  indictment  for  perjury 
in  a  police  court  is  not  bad  for  failing  to  set 
forth  in  hwe  verba  the  provision  of  the  ordi- 
nances creating  the  police  court  and  author- 
izing the  appointment  of  a  clerk  of  that  court 
and  authorizing  him  to  administer  oaths;  the 
ordinances  being  referred  to  by  number  and 
their  general  tenor  recited.  State  v.  Dineen, 
203  Mo.  628,  102  S.  W.  480. 

37.  State  v.  Byrd,  28  S.  C.  18,  4  S.  E.  793, 
13  Am.  St.  Rep".  660;  State  v.  Wise,  3  Lea 
(Tenn.)  38;  Powers  v.  State,  17  Tex.  App. 
428.  Compare  State  v.  Opponiicimer,  41  Tex. 
82;  Stale  v.  Webb,  41  Tex.  67. 

Contra,  before  the  adoption  of  the  present 
code.  Sleinston  r.  State,  0  Ycrg.  (Tcnn.) 
531. 

38.  State  c.  Belew,  79  Mo.  584;  People  V. 
Trodway,  3  Barb.  (N.  Y.)  470;  People  V. 
Phelps,"  5  Wend.  (N.  Y.)  9. 

39.  Rich  ?•.  U.  S.,  2  Okla.  146,  37  Pac. 
10S3,  1  Okla.  354,  33  Pac.  804;  Peters  v. 
U.  S.,  2  Okla..  138,  37  Pac.  1081. 

40.  California. —  People  v.  Dunlap,  113 
Cal.  72,  15  Pae.  183. 

h'lorida. —  Cvait  r.  State,  42  Vh\.  507,  20 
So.  .118;  Freemnn  r.  State,  19  Fla.  552. 

Indiana. — ^  State  Tlopper,  l.'!3  liul.  400, 
32  N.  E.  878. 

Joit-a-. —  Stale  v.  Cunninghnm,       lown  9  1, 
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tive."  Tliis  may  be  done  either  by  an  express  averment  that  the  officer  had 
authority,'*'^  or  by  setting  out  sucii  facts  as  make  it  judicially  appear  that  he  liad 
such  authority.*^  Where  tlie  authority  of  tlie  officer  to  administer  the  oatli  fully 
appears  by  the  facts  set  forth  in  the  indictment,  the  formal  allegation  of  his 
authority  is  unnecessary,  since  the  court  will  take  judicial  notice  thereof.'*'' 

(ii)  How  AuTHoniTY  Was  AcquiiiET).  Under  the  modern  statutes  it  is  not 
necessary  to  set  forth  the  commission  or  authority  of  the  person  or  ^Dersons  before 
whom  the  perjury  was  committed.  The  statement  that  such  person  had  authority 
is  sufficient.'^ 

d.  Description  of  Court  or  Officer  Administering'  Oath  —  (i)  Description  of 
Court.  In  an  indictment  for  perjury  the  style  of  the  court  before  which  the 
perjury  is  alleged  to  have  been  committed  must  be  properly  set  forth;*''  but 


23  N.  W.  280;  State  v.  Niekerson,  46  Iowa 
447. 

Louisiana. —  State  v.  Harlis,  33  La.  Ann. 
1172. 

Oregon. —  State  v.  Woolridge,  45  Greg.  389, 
78  Pac.  333. 

Texas. —  Stewart  v.  State,  6  Tex.  App. 
184. 

England. —  Reg.  v.  Overton,  4  Q.  B.  83,  3 
G.  &  D.  133,  7  Jur.  19G,  12  L.  J.  M.  C.  61,  45 
E.  C.  L.  83;  Rex  r.  Callanan.  6  B.  &  C.  102, 
9  D.  &  R.  97,  5  L.  J.  M.  C.  0.  S.  39,  13 
E.  C.  L.  57;  Rex  v.  McDonald,  21  Cox  C.  C. 
70. 

See  38  Cent.  Dig.  tit.  "  Perjury,"  §  77. 
But  see  Com.  v.  Hughes,  5  Allen  (Mass.) 
499. 

41.  State  f.  Owen,  73  Mo.  440. 

42.  Indiana. —  State  c.  Hopper,  133  Ind. 
460,  32  N.  E.  878.  Compare  McGragor  v. 
State,  1  Ind.  232. 

loica. —  State  v.  Cunningham,  66  Iowa  94, 
23  N.  W.  280. 

Oregon. —  State  v.  Woolridge,  45  Oreg.  389, 
78  Pac.  333. 

Pennsylvania. —  Com.  v.  O'Neill,  5  Pa.  Co. 
Ct.  209. 

Texas.—  Waters  v.  State,  30  Tex.  App.  284, 
17  S.  W.  411. 

United  States. —  U.  S.  v.  Boggs,  31  Fed. 
337 

See  39  Cent.  Dig.  tit.  "  Perjury,"  §  77. 
But  see  People  v.  Cohen,  118  Cal.  74,  50 
Pac.  20. 

Facts  may  be  shown  under  general  aver- 
ment.—  Under  the  averment  that  the  officer 
was  authorized  and  empowered  by  law  to 
administer  the  oath  to  defendant,  the  facts 
essential  to  his  jurisdiction  and  authority 
to  administer  it  may  be  shown.  State  v. 
Cunningham,  66  Iowa  94,  23  N.  W.  280. 

43.  Masterson  v.  State,  144  Ind.  240,  43 
N.  E.  138 ;  State  v.  Hopper,  133  Ind.  460,  32 
N.  E.  878;  State  v.  Cunningham,  66  Iowa  94, 
23  N.  W.  280;  St.  Clair  v.  State,  11  Tex. 
App.  297. 

An  allegation  that  the  oath  was  adminis- 
tered by  a  justice  of  the  peace  is  sufficient 
without  a  further  allegation  of  facts  showing 
that  authority  to  administer  an  oath  existed 
in  the  instance  in  question,  such  facts  being 
proper  to  be  offered  in  evidence  at  the  trial. 
Com.  V.  Combs,  101  S.  W.  312,  30  Ky.  L. 
Rep.  1300. 


An  allegation  that  the  oath  was  adminis- 
tered by  a  "  coroner,"  without  stating  that 
it  was  by  a  justice  acting  as  coroner,  fails  to 
show  that  it  was  by  lawful  authority;  the 
office  of  coroner  not  having  existed  since  the 
adoption  of  the  constitution  of  1869.  Stewart 
V.  State,  0  Tex.  App.  184. 

44.  Indiana. — Masterson  v.  State,  144  Ind. 
240,  43  N.  E.  138;  State  v.  Hopper,  133  Ind. 
460,  32  N.  E.  878. 

Iowa.—  State  v.  Harter,  131  Iowa  199,  108 
N.  W.  232. 

Kentucky.— Goslin  v.  Com.,  90  S.  W.  223, 
28  Ky.  L.  Rep.  683. 

United  States.— JJ.  S.  v.  Eddy,  134  Fed. 
114. 

Canada. —  Reg.  v.  Callaghan,  19  U.  C.  Q.  B. 
364. 

See  39  Cent.  Dig.  tit.  "Perjury,"  §  77. 

45.  California. —  People  v.  De  Carlo,  124 
Cal.  462,  57  Pac.  383. 

Illinois.—  Johnson  v.  People,  94  111.  505. 
Indiaita.—  Bxxrk  v.  State,  81  Ind.  128. 
Missouri. —  State  v.  Marshall,  47  Mo.  378. 
North  Carolina. — ■  State  v.  Bryson,  4  N.  C. 
115. 

rea;as.— State  v.  Peters,  42  Tex.  7;  Brad- 
berry  f.  State,  7  Tex.  App.  375;  Stewart  v. 
State,  6  Tex.  App.  184. 

England.—  Rex  v.  Callanan,  6  B.  &  C.  102, 
9  D.  &  R.  97,  5  L.  J.  M.  C.  0.  S.  39,  13 
E.  C.  L.  57. 

See  39  Cent.  Dig.  tit.  "Perjury,"  §  79. 

Contra.— U.  S.  v.  Wilcox,  28  Fed.  Cas.  No. 
16,692,  4  Blatchf.  391,  where  the  officer  is  not 
alleged  to  hold  an  office  which  apparently 
confers  upon  him  the  right  to  administer  the 
oath  in  question. 

46.  Woolsey  v.  Com.,  4  Ky.  L.  Rep.  353; 
Guston  V.  People,  4  Lans.  (N.  Y.)  487,  61 
Barb.  35;  State  v.  Street,  5  N.  C.  156,  3 
Am.  Dec.  682;  State  v.  Oppenheimer,  41 
Tex.  82. 

Descriptions  held  sufficient  see  Smith  v. 
People,  32  Colo.  251,  75  Pac.  914;  State  v. 
Stein,  48  Minn.  466,  51  N.  W.  474;  State 
V.  Nelson,  146  Mo.  256,  48  S.  W.  84 ;  U.  S.  i;. 
Walsh,  22  Fed.  644. 

Regimental  court  of  inquiry. —  Under  an 
indictment  for  perjury  in  taking  a  false  oath 
before  a  regimental  coiirt  of  inquiry,  the  in- 
dictment must  set  forth  of  what  number  of 
officers  said  court  consisted  and  what  was 
their  respective  rank,  so  that  the  court  may 
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the  person  holding  tlie  court  need  not  be  named ;  ^'^  nor  is  it  necessary  to  name  the 
officer  before  whom  tlie  false  oath  was  taken  ;  designating  the  court  is  enough.^ 

(ii)  DEtiCJiiPTioN  OF  OlfFKJEii.  Jf  the  alleged  perjury  was  committed  in  a 
non-judicial  proceeding,  the  name  of  the  officer  before  whom  the  false  oath  was 
taken  must  he  averred,'''*  and  the  omission  thereof  is  fatal/'" 

4.  Administration,  Form,  and  Making  of  Oath.  An  indictment  for  perjury  must 
allege  that  defendant  was  sworn  in  the  proceedings  in  which  he  is  alleged  to  liave 
falsely  testihed/''^  The  fact  should  be  alleged  directly  and  positively,  and  not  by 
way  of  inference  or  recital/^  It  is  not  necessary,  however,  to  allege  in  what  par- 
ticular form  defendant  was  sworn  to  testify.  Jt  is  sulHcient  to  allege  tljat  he 
was  "  duly  sworn,"     provided  the  indictment  states  the  circumstances  under 


see  A^  lietlier  the  court  of  inquiry  was  legally 
constituted  or  not.  Conner  v.  Com.,  2  Va. 
Cas.  30. 

47.  State  v.  Flowers,  109  N.  C.  841,  13 
S.  E.  718  (holding,  however,  that  it  is  not 
error  to  give,  in  addition  to  the  names  of  the 
court,  the  names  of  the  justices  who  sat  at 
the  trial)  ;  U.  S.  v.  Walsh,  22  Fed.  644. 

48.  Smith  v.  People,  32  Colo.  251,  75  Pac. 
914;  State  v.  Barter,  131  Iowa  199,  108 
N.  W.  232;  State  v.  Spencer,  6  Oreg.  152. 

49.  Hitesman  v.  State,  48  Ind.  473;  State 
V.  Ellison,  8  Blaekf.  (Ind.)  225;  State  v. 
Harlis,  33  La.  Ann.  1172;  State  v.  Oppen- 
heimer,  41  Tex.  82;  U.  S.  v.  Wilcox,  28  Fed. 
Cas.  No.  16,692,  4  Blatchf.  391,  holding  that 
the  act  of  April  30,  1790,  in  relation  to  the 
forms  of  indictment  for  perjury,  did  not  dis- 
pense with  the  necessity  of  such  averments. 

The  official  title  of  the  officer  administer- 
ing the  oath  need  not  he  stated.  MeClerkin 
V.  State,  105  Ala.  107,  17  So.  123;  Com.  v. 
O'Neill,  5  Pa.  Co.  Ct.  209.  Contra,  U.  S.  v. 
Wilcox,  28  Fed.  Cas.  No.  16,692,  4  Blatehf. 
391. 

An  indictment  for  perjury  before  a  grand 
jury  need  not  allege  the  name  of  the  foreman 
thereof,  or  that  he  administered  the  oath 
when  the  jury  was  in  session.  Tliis  can  be 
shown  by  the  records  of  the  court.  St.  Clair 
V.  Stats,  11  Tex.  App.  297. 

50.  Kerr  v.  People,  42  111.  307. 

51.  California. —  People  v.  Simpton,  133 
Cal.  367,  65  Pac.  834;  People  v.  Dunlap,  113 
Cal.  72,  45  Pac.  183. 

jPZor/VZa.— Craft  v.  State,  42  Fla.  567,  29 
So.  418. 

Louisiana. —  State  v.  Eddens,  52  La.  Ann. 
1461,  27  So.  742. 

Missouri. —  State  v.  ITnmilton,  7  Mo.  300, 
holding  that,  in  an  iml  id  iiicnt  for  perjury 
against  a  party  to  a  suiU  it  is  necessary  to 
show  that  he  was  sworn  under  circumstances 
which  authorized  liim  to  be  sworn  as  a  wit- 
ness in  the  case. 

Neio  Hampshire. —  State  v.  Divoll,  44  N.  II. 
140. 

Texas.— Viukcr  r.  State,  44  Tex.  Cr.  147, 
CO  S,  W.  75;  Ciirtley  v.  State,  42  Tex.  Cr. 
227,  5!)  S.  W.  44. 

Unilfd  mutes.— V.  R.  v.  McConaughy,  S."} 
Fed.  ]f!8,  13  Sawy.  Ill;  n.  S.  ;•.  ricaring,  20 
Fed.  7M. 

EfKiland. — T?cg.  r.  (.'lifulfcllnw,  C.  A,  M.  569, 
41  E.'  P.  L.  .Tie. 

See  :i9  Cent.  Dig.  tit.  "Perjury,"  (j  SO. 
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Form  of  alleging  that  defendant  was  sworn 
see  State  v.  IJivoll,  44  N.  H.  140. 

How  testimony  given. —  It  is  not  necessary 
that  it  should  appear  in  the  indictment 
whether  the  false  testimony  of  the  witness 
was  given  in  answer  to  a  specific  question 
put  to  him,  or  in  the  course  of  his  own  re- 
lation of  the  facts ;  for,  in  either  case,  he 
is  equally  required  by  law  to  depose  the 
truth.  Com.  v.  Knight,  12  Mass.  274,  7  Am. 
Dec.  72. 

Averments  held  insufficient  to  show  oath 
administered. —  "  Made  and  subscribed  in  open 
court,  wickedly,  falsely,  willfully,  corruptly 
and  knowingly,  the  following  false  and  cor- 
rupt oath,  which  is  in  substance  as  follows," 
etc.,  was  held  not  a  sufficient  allegation  that 
the  party  was  sworn.  State  v.  Divoll,  44 
N.  H.  140.  But  see  State  v.  Scott,  78  Minn. 
311,  81  N.  W.  3. 

The  allegation  that  defendant  did  "  depose 
and  sYv^ear  "  to  a  deposition  set  forth  is  not 
sufficient.  U.  S.  v.  McConaughy,  33  Fed.  168, 
13  Sawy.  141. 

Oath  "  before  "  officer. —  While  the  direct 
statement  that  an  oath  was  administered 
"  by  "  the  officer  is  the  better  form,  an  alle- 
gation that  the  oath  was  taken  "  before " 
him  is  sufficient.  People  v.  Ennis,  137  Cal. 
203,  70  Pac.  84;  State  r.  Mercer,  101  Md. 
535,  61  Atl.  220;  Flournoy  r.  State,  (Tex. 
Cr.  App.  1900)  59  S.  W.  902.  See  also  Camp- 
bell V.  People,  8  Wend.  (N.  Y.)  636. 

52.  Missouri. —  State  v.  Hamilton,  65  Mo. 
667. 

Neio  Hampslnre. —  State  v.  Divoll,  44  N.  H. 
140. 

Wisconsin. —  Brown  v.  State,  91  Wis.  245, 
64  N.  W.  749. 

Zlniicd  i^tatcs.—  V.  S.  v.  McConaua;hv,  33 
Fed.  168,  13  Sawy.  141;  U.  S.  v.  Hearing,  26 
Fed.  744. 

England.— Hex  v.  Stevens,  5  B.  &  C.  246, 
11  E.  C.  L.  448;  Rex  r.  Richards,  7  D.  &  R. 
065,  4  L.  J.  K.  B.  O.  S.  155,  16  E.  C.  L. 
313. 

See  39  Cent.  Dig.  tit.  "  Perjury,"  §  80. 

In  Vermont  it  is  lield  that  a  direct  aver- 
ment that  dcfi^ndant  was  sworn  is  not  neces- 
sary; the  allegation  that  defendant  ooiii- 
rni(((Ml  the  crime  of  perjury  being  hehl  lo 
imply  an  oath  legally  administeved.  Stale  v. 
Wt'hhcr,  78  Vt.  •163'.  02  Atl.  1018;  Stato  t'. 
Ciunlcy,  67  Vt.  322,  31  Atl.  840. 

53.  'A.rkanms. —  State  i-.  Green,  24  Ark. 
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which  the  oath  was  required  and  tlie  occasion  on  which  it  was  made,  so  as  to  show 
that  its  violation  was  perjury.^"' 

5.  Setting  Out  False  Matter.  Under  the  English  statnte  of  23  Geo.  II,  c.  11,  and 
similar  statutes  in  this  country,  it  has  been  almost  uniformly  held  that  in  an  indict- 
ment for  perjury  it  is  not  necessary  to  set  out  the  exact  hmguage  used  by  defend- 
ant on  the  occasion  of  the  alleged  perjury,  but  it  is  sufficient  to  allege  the  sub- 
stance and  effect  thereof.^^  Of  course  the  indictment  should  allege  the  false 
testimony  as  nearly  as  possible  in  the  language  of  defendant.^"  It  is  not  necessary, 
however,  to  set  out  the  whole  of  the  oath ;  such  parts  as  are  alleged  to  have  been 
false  and  are  material  tire  all  that  are  required."  Nor  is  it  necessarj'  to  set  forth 
the  interrogatories  in  answer  to  which  the  perjury  is  charged  to  have  been  com- 
mitted.^'^ But  the  matter  alleged  to  be  false  must  be  set  ont  sufficiently  and  with 
such  particularity  as  to  inform  the  court  and  the  defendant  of  the  particnlar 
offense  charged.^^ 

6.  Materiality  of  Testimony,  Assertion,  or  Oath  —  a.  Necessity  of  Averment  of 
Materiality  of  Testimony  or  Assertion  —  (x)  In  General.  In  the  absence  of  a 
statute  to  tlie  contrary,  it  is  well  settled  that  an  indictment  for  perjury  must  show 
conclusively  that  the  testimony  given  or  assertion  made  by  defendant,  and 
charged  to  be  false,  was  material  to  the  issue  on  the  trial  of  which  he  was  sworn,^"^ 


loica. —  State  t.  O'Hagan,  38  Iowa  504, 
holding  that  an  indictment  for  perjury  al- 
leging that  defendant  was  "  duly  sworn  "  is 
not  objectionable  on  the  ground  that  it  does 
not  charge  the  oath  to  have  been  adminis- 
tared  by  any  one. 

Neio  Jersey. —  Dodge  i\  State,  24  N.  J.  L. 
455. 

New  ror/c— Tuttle  v.  People,  3G  N.  Y. 
431. 

Oregon. — State  v.  Woolridge,  45  Oreg.  389, 
78  Pac.  333. 

Pennsylvania. —  Respublica  v.  Newell,  3 
Yeates  407,  2  Am.  Dec.  381. 

South  Carolina. —  State  v.  Farrow,  10  Rich. 
165. 

Texas. —  Lamar  v.  State,  (Cr.  App.  19D6) 
95  S.  W.  509;  Beach  v.  State,  32  Tex.  Cr. 
240,  22  S.  W.  976. 

England. — -Res;  v.  McCarther,  1  Peake 
N.  P.  155. 

See  39  Cent.  Dig.  tit.  "  Perjurv,"  §  80. 

54.  State  v.  Umdenstoek,  43  Tex.  554. 

55.  New  York. —  People  v.  Ostrander,  64 
Hun  335,  19  N.  Y.  Suppl.  324,  328;  People 
V.  Warner,  5  Wend.  271;  People  v.  Robertson, 
3  Wheel.  Cr.  180. 

North  Carolina. —  State  v.  Groves,  44  N".  C. 
402. 

Rhode  Island. —  State  v.  Terline,  23  R.  I. 
530,  51  Atl.  204. 

Texas. —  State  v.  Umdenstoek,  43  Tex.  554 ; 
Simpson  v.  State,  40  Tex.  Cr.  77,  79  S.  W. 
530:  Shely  t.  State,  35  Tex.  Cr.  190,  32 
S.  W.  901;  Jaelcson  v.  State,  15  Tex.  App. 
579;  Gabrielsky  f.  State,  13  Tex.  App.  428; 
Rohrer  v.  State,  13  Tex.  App.  163. 

United  States.— JJ.  S.  Walsh,  22  Fed. 
644. 

Canada. — -Reg.  r.  Trudel,  14  Quebec  193. 

See  39  Cent.  Dig.  tit.  "Perjury,"  §  81. 

False  testimony  given  in  foreign  language. 
— An  indictment  for  perjury  is  not  bad  for 
failing  to  set  out  the  words  of  the  foreign 
language  used  by  defendant  in  giving  the 


alleged  false  testimony,  when  it  gives  in 
English  the  substance  of  such  testimony. 
State  V.  Terline,  23  R.  I.  530,  51  Atl.  204; 
Reg.  V.  Thomas,  2  C.  &  K.  806,  61  E.  C.  L. 
806. 

"  In  substance  and  to  the  effect  following." 

—  Where  the  oath  is  set  forth  in  the  indict- 
ment "  in  substance  and  to  the  effect  follow- 
ing," an  exact  recital  is  not  necessai'y.  Peo- 
ple V.  Warner,  5  Wend.  (N.  Y.)  271. 

In  Indiana  it  is  provided  by  statute  that  in 
an  indictment  for  perjury  in  swearing  to  anj' 
written  instrument,  it  shall  only  be  necessary 
to  "  set  forth  "  that  part  of  the  instrument 
alleged  to  have  been  falsely  sworn  to.  Under 
this  statute  it  is  held  that  an  instrument,  or 
a  part  of  it,  cannot  be  set  forth  in  any  other 
way  than  to  give  the  tenor  thereof,  or,  in 
other  words,  an  exact  copy.  State  v.  Black- 
stone,  74  Ind.  592 ;  Coppack  v.  State,  36  Ind. 
513. 

56.  Higgins  v.  State,  (Tex.  Cr.  App.  1906) 
97  S.  W.  1054,  holding  further  that  where  it 
is  permissible  in  an  indictment  for  perjury  to 
set  out  in  detail  the  alleged  false  testimony 
on  which  the  perjury  is  predicated,  such  tes- 
timony should  be  concisely  alleged. 

57.  "state  v.  Neal,  42  Mo.  119;  Campbell 
V.  State,  8  Wend.  (N.  Y.)  636;  Gabrielsky 
V.  State,  13  Tex.  App.  428. 

58.  State  v.  Bishop,  1  D.  Chipm.  (Vt.) 
120. 

59.  Harp  v.  State,  59  Ark.  113,  26  S.  W. 
714;  Thomas  v.  State,  54  Ark.  584,  16  S.  W. 
568;  State  v.  Mace,  76  Me.  64;  Reg.  v. 
Trudel,  14  Quebec  193. 

60.  California. —  People  v.  Von  Tiedeman, 
120  Cal.  128,  52  Pac.  155. 

FZorida.— Parrish  r.  State,  18  Fla.  902; 
Robinson  v.  State,  18  Fla.  898. 

Georgia. —  King  v.  State,  103  Ga.  263,  30 
S.  E.  30. 

Indiana. —  Burk  v.  State,  81  Ind.  128; 
State  r.  Thrift,  30  Ind.  211;  Weathers  v. 
State,  2  Blackf.  278. 
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or  it  will  be  fatally  defective.**'  This  may  be  done,  eitlier  Ijy  a  direct  allegation 
that  it  was  material,  or  by  tlie  allegation  of  facts  from  which  its  inateriality  will 
appear."'^ 


Maine. —  State  v.  Ela,  91  Me.  309,  39  Atl. 
1001. 

Missouri. —  State  v.  Holden,  48  Mo.  93. 

'New  York. —  Guston  v.  People,  4  Lans. 
487,  61  Barb.  35. 

South  Carolina. — State  v.  Hayward,  1  Nott 
&  M.  546. 

Tennessee. —  State  v.  Moffatt,  7  Humphr. 
250;  State  v.  Wall,  9  Yerg.  347. 

Texas. —  Morris  v.  State,  (Cr.  App.  1904) 
83  S.  W.  1126;  Moroney  v.  State,  45  Tex.  Cr. 
524,  78  S.  W.  696;  McAvoy  v.  State,  39  Tex. 
Cr.  684,  47  S.  W.  1000;  Dorrs  v.  State,  (Cr. 
App.  1897)  40  S.  W.  311;  Weaver  v.  State, 
34  Tex.  Cr.  554,  31  S.  \¥.  400;  Agar  v.  State, 
29  Tex.  App.  605,  16  S.  W.  761;  Donohoe  v. 
State,  14  Tex.  App.  638. 

Vermont. — -State  v.  Chandler,  42  Vt.  446; 
State  V.  Trask,  42  Vt.  152. 

See  39  Cent.  Dig.  tit.  "  Perjury,"  §  82. 

It  is  not  sufficient  to  allege  that  the  issue 
to  be  tried  was  material;  but  the  fact  which 
tlie  witness  swore  to,  and  which  constitutes 
the  perjury,  must  be  charged  to  have  been 
material.  Rosebud  v.  State,  (Tex.  Cr.  App. 
1906)  98  S.  W.  858. 

Materiality  not  being  an  element  of  statu- 
tory false  swearing,  it  need  not  be  alleged 
that  the  alleged  false  testimony  given  was 
material  to  the  issue.  Gammage  v.  State, 
119  Ga.  380,  46  S.  E.  409;  Riehey  v.  Com., 
81  Ky.  524;  Ford  v.  Com.,  29  S.  W.  446,  16 
Ky.  L.  Rep.  528. 

Where  oath  not  required. —  In  an  indict- 
ment for  perjury,  under  2  Gavin  &  H.  St. 
§  41,  p.  450,  including  cases  where,  an  oath 
not  being  required,  tlie  person  nevertheless 
makes  such  oath  or  affirmation,  it  need  not 
appear  that  the  false  statements  were  touch- 
ing material  matter.  State  v.  Flagg,  25  Ind. 
243. 

61.  Georgia. —  Hembree  v.  State,  52  Ga. 
242. 

Indiana. —  State  v.  Anderson,  103  Ind.  170, 
2  N.  E.  332;  State  v.  McCormick,  52  Ind. 
169. 

Louisiana. —  State  v.  Gibson,  26  La.  Ann. 
71. 

Massachusetts. —  Com.  v.  Byron,  14  Gray 
31. 

Texas. —  McMurtry  v.  State,  (Cr.  App. 
1898)  43  S.  W.  1010;  Martin  v.  State,  33 
Tex.  Cr.  317,  20  S.  W.  400. 

United  States. —  U.  S.  v.  Singleton,  54  Fed. 
488. 

I'Jnf/land.—  lilcx  v.  Niclioll,  1  B.  &  Ad.  21, 
8  L.  J.  M.  C.  O.  S.  112,  20  K.  G.  L.  381. 

See  3!)  Cent.  Dig.  tit.  "  Perjury,"  §  82. 

The  fact  that  some  of  the  statements  on 
which  the  perjury  is  assigned  are  immaterial 
(loi'M  )i()t  viMute  ilu!  iiidictinoit.  State  V. 
WilliaiiiH,  60  Kan.  K37,  58  I'uc.  476,  61  Kan. 
7.'i9,  60  Pile.  I(;50;  .IcIVcrson  v.  Statu,  (Tex. 
Cr.  A|)|).  IH99)  49  S.  W.  88;  Dorrw  v.  State, 
(Tex.  Cr.  App.  1897)  40  K.  VV.  311. 

62.  (Iiilifornia. —  Peoi)lo  V,  Von  Tiedoman, 
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120  Cal.  128,  52  Pac.  155;  People  v.  Ah 
Bean,  77  Cal.  12,  18  Pac.  815. 

Florida.—  Gibson  v.  State,  47  Fla.  34,  38 
So.  706;  Brown  v.  State,  47  Fla.  16,  36  So. 
705. 

Indiana. —  State  v.  Hopper,  133  Ind.  460; 
32  N.  E.  878;  State  v.  Cunningham,  116  Ind! 
209,  18  N.  E.  613';  State  v.  Flagg,  25  Ind. 
243. 

Iowa. —  State  v.  Cunningham,  66  Iowa  94, 
23  N.  W.  280. 

Kansas. — ■  State  v.  Horine,  70  Kan.  256,  78 
Pac.  411. 

Louisiana. —  State  v.  Brown,  111  La.  170, 

35  So.  501. 

Massachusetts. —  Com.  v.  McCarty,  152 
Mass.  577,  26  N.  E.  140. 

Michigan. —  People  v.  Collier,  1  Mich.  137, 
48  Am.  Dec.  699. 

Mississippi. — State  v.  Booker,  84  Miss.  187, 

36  So.  241. 

New  Jersey. —  State  v.  Voorhis,  52  N.  .J.  L. 
351,  20  Atl.  26;  State  v.  Beard,  25  N.  J.  L. 
384. 

New  Yorfc.— Wood  v.  People,  59  N.  Y. 
117. 

Tennessee. —  State  v.  Bowlus,  3  Heisk.  29. 

Texas.— Buller  v.  State,  33  Tex.  Cr.  551, 
28  S.  W.  465;  Partain  v.  State,  22  Tex.  App. 
100,  2  S.  W.  854;  Mattingly  v.  State,  8  Tex. 
App.  345. 

Yirqinia.—  Titch  v.  Com.,  92  Va.  824,  24 
S.  E.  272. 

Washington. —  State  v.  Guse,  21  Wash.  269, 
57  Pac.  831. 

United  States. —  U.  S.  v.  Singleton,  54  Fed. 
488:  U.  S.  V.  Cowing,  25  Fed.  Cas.  No.  14,880, 
4  Cranch  C.  C.  613. 

England.— Rex  v.  Nicholl,  1  B.  &  Ad.  21, 
8  L.  J.  M.  C.  0.  S.  112,  20  E.  C.  L.  381;  Reg. 
V.  Cutts,  4  Cox  C.  C.  435 ;  Rex  V.  McKeron,  5 
T.  R.  316  note. 

See  39  Cent.  Dig.  tit.  "  Perjury,"  §  82. 

Compare  \v  ilkinson  v.  People,  226  111.  135, 
80  N.  E.  699,  holding  that  an  indictment  for 
perjury  which  does  not  show  upon  its  face 
that  the  alleged  false  testimony  was  material 
to  the  issue  is  fatally  defective,  and  the  de- 
fect is  not  cured  by  a  geneml  averment  of 
materiality. 

Oaths  taken  before  taxing  officers. — An  in- 
dictment charging  perjury  in  making  a  false 
return  of  personal  property  to  an  a9se.9Sor 
that  does  not  aver  that  the  property  which 
defendant  is  charged  with  having  concealed 
was  assessable  by  the  assessor  of  that  town- 
ship is  bad  for  failure  to  show  the  material- 
ity of  the  matter.  State  -v.  Wood,  110  Ind. 
H2,  10  N.  E.  (i39;  State  v.  Reynolds,  108  Ind. 
353,  9  N.  E.  287;  State  v.  Cunningham,  66 
Iowa  94,  23  N.  W.  280;  State  r.  Cnunh,  (JS 
Mo.  206;  'Stnid  V.  SitiiUi,  43  Tex.  655. 

Oaths  before  registration  office. — An  indict- 
ment for  ])('riiiry  in  making  a  false  allUlavit 
bi'fnre  «,  ri'gishM'ing  o(1i('(M-  is  defective  when 
it  does  not  hIiow  whether  the  place  at  which 
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(n)  Necessity  of  A  verrinq  Fa  cts  to  Show  Materiality.  It  is  sufficient 
to  charge  generally  that  the  false  testimony  was  in  respect  to  a  matter  material  to 
the  issue,  without  setting  out  the  facts  from  which  such  materiality  appears.''^ 


defendant  testified  that  the  person  desiring  to 
vote  lived  was  within  tlie  precinct  where  it 
was  alleged  that  he  voted.  Com.  v.  McClel- 
land, 83  Ky.  686,  7  Ky.  L.  Rep.  769. 

Oath  in  insolvency  proceedings. — An  allega- 
tion in  an  indictment  for  perjury  tliat  an 
insolvent,  on  a  hearing  on  a  proposal  for  com- 
position, made  false  answers  to  the  question 
whetlier,  two  days  before  the  filing  of  his 
petition  in  insolvency,  he  had  checks  and 
money  in  his  possession,  sufficiently  shows 
that  the  inquiry  was  material.  Com.  v.  Mc- 
Carty,  152  Mass.  577,  26  N.  E.  140.  See  also 
People  V.  Nay  lor,  82  Cal.  607,  23  Pac.  116. 

Oath  in  supplemental  proceedings. — A 
charge  in  the  indictment  that  the  debtor 
had,  at  the  time  of  his  examination,  prop- 
erty of  :a  certain  amount,  is  insufficient,  with- 
out an  allegation  that  such  property,  or  some 
part  of  it,  was  subject  to  execution  in  the 
county.  State  v.  Cunningham,  116  Ind.  209, 
18  N.'  E.  613. 

63.  Alabama. —  Williams  v.  State,  68  Ala. 
551. 

California. — ^People  Ennis,  137  Cal.  263, 
70  Pac.  84;  People  v.  Rodley,  131  Cal.  240, 
63  Pac.  351;  People  v.  De  Carlo,  124  Cal. 
462,  57  Pac.  383. 

Colorado. —  Thompson  v.  People,  26  Colo. 
496,  59  Pac.  51. 

Florida. —  Markey  v.  State,  47  Fla.  38,  37 
So.  53. 

Georgia. —  King  v.  State,  103  Ga.  263,  30 
S.  E.  30;  Johnson  v.  State,  76  Ga.  790. 

Illinois. —  Greene  v.  People,  182  111.  278,  55 
N.  E.  341;  Kimmel  v.  People,  92  111.  457. 

Kansas. —  State  v.  Brownfield,  67  Kan.  627, 
73  Pac.  925. 

Louisiana. — State  >v.  Jean,  42  La.  Ann.  946, 
8  So.  480;  State  v.  Gonsoulin,  42  La.  Ann. 
579,  7  So.  633;  State  v.  Maxwell,  28  La.  Ann. 
361. 

Massachusetts. —  Com.  v.  McCarty,  152 
Mass.  577,  26  N.  E.  140;  Com.  v.  Farley, 
Thach.  Cr.  Cas.  654. 

Michigan. —  Flint  V.  People,  35  Mich.  491; 
Hoch  V.  People,  3  Mich.  552. 

Mississippi. —  Lea  v.  State,  64  Miss.  278,  1 
So.  235. 

Missouri. —  State  v.  Nelson,  146  Mo.  256, 
48  S.  W.  84.  But  see  State  v.  Wakefield,  73 
Mo.  549  [affirming  9  Mo.  App.  326] ;  State 
V.  Shanks,  66  Mo.  560;  State  v.  Keel,  54  Mo. 
182. 

Nebraska.— Gundj  v.  State,  23  Nebr.  436, 
36  N.  W.  817. 

Neio  Mexico. —  Territory  V.  Lockhart,  8 
N.  M.  523,  45  Pac.  1106  [overruling  Terri- 
tory     Eemuzon,  3  N.  M.  308,  9  Pac.  598]. 

New  York. —  People  v.  Burroughs,  1  Park. 
Cr.  211. 

North  Carolina. —  State  v.  Davis,  69  N.  C. 
495;  State  v.  Mumford,  12  N.  C.  519,  17  Am. 
Dec.  573. 

0/tto.— Dilcher  v.  State,  39  Ohio  St.  130; 
Barnes  v.  State,  15  Ohio  Cir.  Ct.  14. 


Oklahoma. —  Cutler  i:  Territory,  8  Olda. 
101,  50  Pac.  801;  Rich  V.  U.  S.,  1  Okla.  354, 

33  Pac.  804. 

Teajas.— Henry  v.  State,  43  Tex.  Cr.  170, 
63  S.  W.  642;  Jernigan  v.  State,  43  Tex.  Cr. 
114,  63  S.  W.  560;  Chavarria  v.  State,  (Cr. 
App.  1901)  63  S.  W.  312;  Scott  v.  State,  35 
Tex.  Cr.  11,  29  S.  W.  274;  Adams  v.  State, 
(Cr.  App.  1895)  29  S.  W.  270;  Cravey  v. 
State,  33  Tex.  Cr.  557,  28  S.  W.  472;  Sisk 
V.  State,  28  Tex.  App.  432,  13  S.  W.  647; 
Partain  v.  State,  22  Tex.  App.  100,  2  S;  W. 
854;  Washington  v.  State,  22  Tex.  App.  26, 
3  S.  W.  228.  But  see  Crow  v.  State,  (Cr. 
App.  1905)  90  S.  W.  650. 

Vermont. —  State  v.  Sleeper,  37  Vt.  122. 

Washington. —  State  v.  McLain,  43  Wash. 
124,  80  Pac.  388. 

West  Virginia. —  Stofer  V.  State,  3  W.  Va. 
689. 

England. —  Reg.  v.  Sehlesinger,  10  Q.  B. 
670,  2  Cox  C.  C.  200,  12  Jur.  283,  17  L.  J. 
M.  C.  29,  59  E.  C.  L.  670;  Reg.  Scott,  2 
Q.  B.  D.  415,  13  Cox  C.  C.  594,  46  L.  J.  M.  C. 
259,  36  L.  T.  Rep.  N.  S.  476,  25  Wkly.  Rep. 
697;  Reg.  v.  Bennett,  3  C.  &  K.  124,  5  Cox 
C.  C.  207,  2  Den.  C.  C.  241,  15  Jur.  496,  20 
L.  J.  M.  C.  217,  T.  &  M.  567;  Reg.  v.  Good- 
fellow,  C.  &  M.  569,  41  E.  C.  L.  310;  Reg.  v. 
Gardiner,  8  C.  &  P.  737,  2  Moody  C.  C.  95, 

34  E.  C.  L.  992;  Reg.  v.  Dowlin,  5  T.  R.  311. 

See  39  Cent.  Dig.  tit.  "  Perjury,"  §  83. 

Averments  held  sufficient  to  show  mate- 
riality of  testimony  see  Shaff'er  v.  State,  87 
Md.  124,  39  Atl.  313;  Com.  v.  Wright,  166 
Mass.  174,  44  N.  E.  129;  Com.  v.  Flynn,  3 
Cush.  (Mass.)  525;  State  v.  Woolridge,  45 
Oreg.  389,  78  Pac.  333 ;  Johnson  v.  State,  34 
Tex.  Cr.  555,  31  S.  W.  397;  Fitch  v.  Com., 
92  Va.  824,  24  S.  E.  272. 

Form  of  express  averment. —  The  usual 
form,  when  an  express  allegation  of  material- 
ity is  made,  is  to  state  that  it  became  a  ma- 
terial question  whether  such  a  thing  hap- 
pened or  not.  It  is  improper  to  state  that  it 
became  material  to  ascertain  the  truth  of 
what  the  witness  stated;  the  witness'  state- 
ment itself  must  be  given  to  ascertain  the 
truth  of  something  which  became  material  to 
the  inquiry  before  the  statement  was  made. 
People  V.  Collier,  1  Mich.  137,  139,  48  Am. 
Dec.  699;  Reg.  v.  Goodfellow,  C.  &  M.  569, 
41  E.  C.  L.  310.  When  more  than  one  ques- 
tion is  relied  on  as  material,  it  is  usual  to 
aver  that  certain  "  questions "  became  and 
were  material,  to  wit,  whether,  etc.,  "and" 
whether,  etc.,  or  "  and  also "  whether,  etc., 
but  this  form  is  not  essential,  and  where  the 
averment  is  that  a  "  question  "  became  mate- 
rial, several  questions  may  well  be  set  forth 
without  a  collective  particle.  Com.  v.  Johns, 
6  Gray  (Mass.)  274. 

Express  averment  lets  in  evidence. —  In  an 
indictment  for  perjury,  an  express  averment 
that  a  question  was  material  lets  in  evidence 
to  prove  that  it  was  so.    Reg.  v.  Bennett,  3 
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If,  however,  the  facts  are  also  stated,  and  it  clearly  appears  tliat  the  testimony 
was  not  material,  a  formal  allegation  of  materiality  will  not  save  the  indictment.®* 

(ill)  NsCEfiSITY  OF  ExPIiBHH  A  VERMENT  WllEN  FaCTS  ALLEGED.  Where,  in 
an  indictment  for  perjury,  it  is  apparent  from  the  averments  that  the  evidence  which 
is  charged  to  be  false  was  material,  it  is  not  essential  to  state  the  legal  conclusion 
by  alleging  that  the  evidence  was  material.  The  court,  being  apprised  of  the 
facts,  may  draw  the  conclusion  without  the  allegation.*^^  So  also,  where  the 
averments  as  to  the  materiality  of  what  is  alleged  to  have  been  sworn  falsely  are 
defective,  the  indictment  is  nevertheless  good,  if  such  materiality  sufficiently 
appears  on  its  face.^" 

b.  Necessity  of  Averment  of  Materiality  of  Oath.  Since  perjury  cannot  be 
assigned  on  an  affidavit  whicli  is  not  required  or  authorized  by  law  to'  be  made,®^ 
an  indictment  for  perjury  in  making  an  affidavit  must  allege  that  it  was  made  to 
be,  or  was  in  fact,  used  for  some  lawful  purpose.*^^    So  also  an  inforniation  for 


C.  &  K.  124,  5  Cox  C.  C.  207,  2  Den.  C.  C. 
241,  15  Jur.  496,  20  L.  J.  M.  C.  217,  T.  &  M. 
567. 

64.  California. — People  v.  Brilliant,  58  Cal. 
214. 

Indiana. —  State  v.  Sutton,  147  Ind.  158,  46 
N.  E.  468. 

Kansas. —  State  v.  Smith,  40  Kan.  631,  20 
Pac.  529. 

il/aine.— State  v.  Ela,  91  Me.  309,  39  Atl. 
1001. 

Pennsylvania. —  Com.  i^.  Wood,  2  Pa.  Dist. 
823,  13  Pa.  Co.  Ct.  477,  7  Kulp  141. 

United  States. — See  U.  S.  v.  Pettus,  84  Fed. 
791. 

See  39  Cent.  Dig.  tit.  "  Perjury,"  §  83. 

65.  Arkansas. —  State  v.  Nees,  47  Ark. 
553,  2  S.  W.  184. 

California. —  People  v.  Kelly,  59  Cal.  372. 

ini7iois. —  Kizer  v.  People,  211  III.  407,  71 
K  E.  1035. 

Indiana. —  Galloway  v.  State,  29  Ind.  442  ; 
Hendricks  v.  State,  26  Ind.  493;  State  v. 
Johnson,  7  Blackf .  49 ;  State  -v.  Hall,  7  Blackf. 
25. 

Louisiana. —  State  v.  Grover,  38  La.  Ann. 
567. 

Massachusetts. —  Com.  v.  Knight,  12  Mass. 
274,  7  Am.  Dec.  72. 

Missouri. —  State  v.  Marshall,  47  ]\[o.  378. 

'New  Jersey. —  State  v.  Dayton,  23  N.  J.  L. 
49,  53  Am.  Dec.  270. 

'Neto  York. —  "Campihell  v.  People,  8  Wend. 
636;  People  v.  Eoibertson,  3  Wheel.  Cr.  180. 

Pennsylvania. —  Com.  v.  Jermon,  29  Leg. 
Int.  165. 

Texas.— Py leg  v.  State,  (Cr.  App.  1904) 
83  S.  W.  81 1';  Tellis  v..  State,  42  Tex.  Cr.  574, 
61  S.  W.  717;  Pahm  V.  State,  30  Tex.  App. 
310,  17  S.  W.  416,  28  Am.  St.  Rep.  911. 

Vermont. —  State  v.  Cham'berlin,  30  Vt 
559. 

Washington. —  State  v.  Douette,  31  Wash. 
6,  71  Pac.  556. 

Enqland.—  ^lofT.  v.  Harvey,  8  Cox  C.  C.  90; 
Hex  V.  Dunn,  1  D.  &  R.  10,  10  E.  C.  L.  10. 

Sec  39  (Vnt.  Di.Lr.  tit.  "Perjury,"  §  84. 

Averments  of  facts  held  inaufiicient  to  show 
materiality  see  Peopln  r.  Von  'ricclcrnnn,  120 
f'ni.  128,  52  Puf.  155;  Sl.'ile  r.  Hopper,  133 
Ind.  460,  32  N.  10.  S78;  Siiile  r.  Mercer,  101 
Md.  535,  61  Atl.  220;  Slalc.  v.  Cnve,  H]  Mo. 

1 11,  B,  6.  a,  (n)l 


450;  People  v.  Root,  94  N.  Y.  App.  Div.  84, 
87  N.  Y.  Suppl.  962;  Martinez  v.  State,  39 
Tex.  Cr.  479,  46  S.  W.  826;  State  v.  Clogston, 
63  Vt.  215,  22  Atl.  607;  State  v.  Chamberlin, 
30  Vt.  559;  Noah  v.  U.  S.,  128  Fed.  270.  62 
C.  C.  A.  618. 

Averments  of  facts  held  sufficient  to  show 
materiality  see  Brooks  v.  State,  29  Tex.  App. 
582,  16  S.  W.  542;  Mattingly  v.  State,  8  Tex. 
App.  345;  Com.  v.  Pickering,  8  Graft.  (Va.) 
628,  56  Am.  Dec.  158;  U.  S.  v.  Singleton.  54 
Fed.  488;  Reg.  v.  Bartholomew,  1  C.  &  K. 
366,  47  E.  C.  L.  366;  Reg.  v.  Cutts,  4  Cox 
C.  C.  137. 

66.  U.  S.  r.  McHenrv,  26  Fed.  Cas.  No. 
15,681,  6  Blatclif.  503. 

67.  See  sujrra,  I,  B,  3,  c,  (i). 

68.  People  r.  Fox,  25  Mich.  492;  Heintz  v. 
Union  County  Ct.  Gen.  Quarter  Sess.  of  Peace, 
45  N.  J.  L.  523 ;  State  v.  Collins,  62  Vt.  195, 
19  Atl.  368; -State  v.  Smith,  3  Wash.  14,  27 
Pac.  1028. 

Affidavit  need  not  be  actually  used. — An 

indictment  for  perjury  in  making  an  alTidavit 
to  he  used  in  a  certain  proceeding  is  sufficient 
without  an  allegation  that  the  affidavit  was 
actually  used  therein.  Herring  v.  State,  119 
Ga.  709,  46  S.  E.  876;  State  v.  Whittemore, 
50  N.  H.  245,  9  Am.  Rep.  196;  Rex  v.  Hailev, 
1  C.  &  P.  258,  R.  &  M.  94,  12  E.  C.  L.  155; 
Rex  r.  White,  M.  &  M.  271,  22  E.  C.  L.  519. 

Affidavit  to  dissolve  injunction. — An  indict- 
ment for  perjury  alleging  that  defendants 
made  a  false  afhdavit  in  order  to  dissolve  an 
injunction  asked  for,  and  that  the  statement 
contained  therein  would  have  been  material 
on  the  hearing  of  a  motion  to  dissolve,  Imt 
which  does  not  aver  that  the  injunction  asked 
for  had  been  awarded,  or  that  the  averments 
of  the  aO'id.'ivit  were  material  otherwise  than 
on  a  motion  to  dissolve,  is  insufficient.  Com. 
r.  Wood,  2  Pa.  Dist.  823,  13  Pa.  Co.  Ct.  477, 
7  Kulp  141. 

Affidavit  to  obtain  payment  of  money. — .Vn 
iniliei.inent  for  p<'rjuiy  in  making  a  false  alfi- 
(lavit  for  the  purpose  of  obtaining  audit  of 
an  uulicpiidaied  elaini  against  a  city  that 
docs  not  aver  that  the  adidavit  was  author- 
ized by  the  eliarter  of  the  city,  or  Mint  it  was 
iiiiule  for  the  ))ur])osp  reipiired  tlierelty,  or 
I  ba  t  ibo  claim  to  wbich  it  was  appended  was 
ever  jireMcMiU'd   |o  ibe  comnuui  council  for 
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perjury  charged  to  liave  been  committed  in  swearing  to  a  bill  in  equity,  wliicli 
fails  to  show  that  the  bill  was  one  of  a  character  required  by  law  to  be  verified,  is 
iusuilicient.'^^ 

c.  Necessity  of  Averment  of  Competency  of  Testimony.  An  indictment  or 
information  for  perjury  need  not  show  affirmatively  that  the  alleged  false  testi- 
mony was  admissible  and  competent,  and  could  not  have  been  excluded  on  any 
legal  ground.™ 

7.  Assignment  of  Perjury  —  a.  In  General  —  (i)  As  to  Falsity— {a)  In 
General.  At  conunon  law  and  iinder  the  statutes,  it  is  necessary,  in  an  indict- 
ment for  perjury,  to  expressly  and  positively  negative  the  truth  of  the  alleged 
false  testimony,"  by  setting  forth  the  true  facts  by  way  of  antithesis.'^^  A  mere 
general  averment  of  falsity  is  not  sufficient.  The  indictment  must,  by  particular 
averment,  negative  that  wliich  is  false,  and  expressly  contradict  the  matter  falsely 
testified  to  by  defendant,  and  must  specifically,  directly  and  without  uncertainty 
designate  the  particulars  wherein  the  matter  sworn  to  was  false.'^    The  rule 


audit,  is  fatally  defective.  Ortner  v.  People, 
4  Hun  (N.  Y.)  323;  People  v.  Allen,  9  N.  Y. 
St.  622. 

69.  People  v.  Gaige,  26  Mich.  30. 

70.  State  v.  Spencer,  45  La.  Ann.  1,  12  So. 
135. 

71.  Kentucky. —  Com.  v.  Compton,  36  S.  W. 
1116,  18  Ky.  L.  Rep.  479. 

Louisiana.- —  State  v.  Gibson^  26  La.  Ann. 
71. 

Mississippi. —  State  v.  Silverberg,  78  Miss. 
858,  29  So.  761. 

Missouri. —  State  v.  Morse,  90  Mo.  91,  2 
S.  W.  137. 

Pennsylvania. —  Perdue  v.  Com.,  96  Pa.  St. 
311. 

Texas. —  State  v.  Powell,  28  Tex.  626 ;  Jua- 
raqui  v.  State,  28  Tex.  625;  Turner  v.  State, 
30  Tex.  App.  691,  18  S.  W.  792.  But  see 
Chavarria  v.  State,  (Cr.  App.  1901)  63  S.  W. 
313. 

Virginia. —  Fitch  v.  Com.,  92  Va.  824,  24 
S.  E.  272;  Thomas  v.  Com.,  2  Rob.  795. 

England.— 'Reg.  v.  Oxley,  3  C.  &  K.  317; 
Eeg.  V.  Perrott,  2  M.  &  S.  379,  15  Rev.  Rep. 
280. 

See  39  Cent.  Dig.  tit.  "Perjury,"  §§  901/2, 
91. 

But  see  State  v.  Murphy,  101  K  C.  697,  8 
S.  E.  142  (holding  that  it  is  not  necessary 
to  negative,  in  express  terms,  the  truth  of  de- 
fendant's evidence  where  it  is  denied  in  effect, 
by  charging  particularly,  specifically,  and  in 
detail,  that  what  defendant  testified  to  as 
true  was  not  done  as  he  said)  ;  People  v. 
Clements.  107  N.  Y.  205,  13  N.  E.  782  [modi- 
fying 42  Hun  353]. 

In  Maine  and  Vermont  it  is  held  that  an 
allegation  in  an  indictment  that  defendant 
committed  "  perjury "  sufficiently  avers  that 
defendant  testified  falsely.  State  v.  Corson, 
59  Me.  137;  State  v.  Camley,  67  Vt.  322,  31 
Atl.  840. 

The  term  "  corruptly "  implies  that  the 
testimony  was  false.  State  v.  Smith,  63  Vt. 
201,  22  Atl.  604. 

This  requirement  is  not  technical,  or  a 
mere  matter  of  form,  but  of  the  very  essence 
of  the  indictment,  and  necessary  in  order  to 
inform  the  accused  of  the  nature  and  cause 


of  the  accusation  against  him,  by  stating 
wherein  and  in  what  respect  his  testimony 
was  claimed  to  be  false.  State  v.  Nelson,  74 
Minn.  409,  77  N.  W.  223. 

A  statement  that  an  act  was  not  done  is 
a  sufficient  denial  of  the  testimony  of  one 
who  sa^'s  he  saw  it  done.  Com.  v.  McLaugh- 
lin, 122  Mass.  449;  State  v.  Smith,  63  Vt. 
201,  22  Atl.  604. 

An  allegation  that  defendant  "  well  knew  " 
the  reverse  of  the  facts  to  which  he  testified, 
instead  of  alleging  the  negative  of  the  oath, 
is  not  sufficient.  State  v.  Gallaugher,  123 
Iowa  378,  98  N.  W.  906;  Com.  v.  Weingart- 
ner,  27  S.  W.  815,  16  Ky.  L.  Rep.  221.  But 
see  People  v.  Clements,  107  N.  Y.  205,  13 
K  E.  782;  State  i>.  Lindenburg,  13  Tex.  27. 

Averments  of  falsitv  held  sufficient  see 
De  Bernie  v.  State,  19  Ala.  23;  People  v. 
Rodlev,  131  Cal.  240,  63  Pac.  351;  State  v. 
Brown,  128  Iowa  24,  102  N.  W.  799;  Cora. 
V.  Schwieters,  93  S.  W.  592,  29  Ky.  L.  Rep. 
417;  Com.  v.  Lashley,  74  S.  W.  658,  25  Ky. 
L.  Rep.  58;  State  Brown,  8  Rob.  (La.) 
566;  Com.  -v.  Sargent,  129  Mass.  115;  State 
V.  Scott,  78  Minn.  311,  81  N.  W.  3;  State 
V.  Voorhis,  52  N.  J.  L.  351,  20  Atl.  26. 

Averments  of  falsity  held  insufficient  see 
Thomas  v.  State,  54  Ark.  584,  16  S.  W.  568; 
Com.  V.  Weingartner,  27  S.  W.  815,  16  Ky. 
L.  Ren.  221 ;  Maddox  v.  State,  28  Tex.  App. 
533,  13  S.  W.  861. 

72.  State  v.  Silverberg,  78  Miss.  858,  29 
So.  761;  Crow  v.  State,  (Tex.  Cr.  App.  1905) 
90  S.  W.  650;  Turner  v.  State,  30  Tex.  App. 
691,  18  S.  W.  792;  Gabrielsky  v.  State,  13 
Tex.  App.  428;  U.  S.  v.  Pettus,  84  Fed.  791.': 
But  see  Johnson  f.  State,  76  Ga.  790,  holding" 
that  a  charge  that  the  accused,  wilfully  and 
knowingly,  by  his  own  act  and  consent,  did, 
deliberately  and  falsely,  commit  wilful  per- 
jiTry,  is  sufficient,  without  averring  what  was 
the  truth. 

When  the  negation  of  the  truthfulness  of 
the  testimony  in  itself  shows  the  truth,  the 
indictment  need  not  affirmatively  show  what 
the  truth  was.  U.  S.  v.  Howard,  132  Fed. 
325. 

73.  Alabama. —  Gibson  v.  State,  44  Ala. 
17. 
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above  stated  applies  equally  in  the  case  of  an  indictment  for  false  swearing/  under 
the  statute.''^ 

(b)  When  Testimony  Was  Given  on  TnformjafAon  and  Belief .  An  indictment 
for  perjury,  when  tlie  testimony  was  given  upon  information,  knowledge,  aiid 
belief,-  must  negative,  not  only  the  truth  of  the  oath,  but  also  the  infoi-ination 
and  Ijelief.''^ 

(ir)  As  TO  Intent.  At  common  law  where  wilfulness  was  an  essential  ele- 
ment of  the  crime,  and  in  the  states  of  this  country  wliich  by  statute  have 
adopted  a  definition  of  the  crime  making  wilfulness  an  element  thereof,  it  is  held 
almost  uniformly,  that  the  indictment  must  charge  the  testimony  to  have  been 
wilfully™  and  corruptly "  false.  It  was  held  in  an  old  English  case  that  the 
word  "wilfully"  was  not  necessary  in  an  indictment  for  perjury  at  common 


Arkansas. —  Harp  v.  State,  59  Ark.  113, 
26  S.  W.  714;  Thomas  v.  State,  64  Ark.  584, 
16  S.  W.  568. 

Iowa. —  State  v.  Gallauglier,  123  Iowa  378, 
98  N.  W.  906;  U.  S.  v.  Morgan,  Morr.  341, 
41  Am.  Dee.  234. 

Kentucky. —  Shackelford  v.  Com.,  79  S.  W. 
192,  25  Ky.  L.  Rep.  1830;  Com.  v.  Wein- 
gartner,  27  S.  W.  815,  16  Ky.  L.  Rep.  221; 
Perguson  v.  Com.,  1  S.  W.  435,  S  Ky.  L.  Rep. 
257. 

Maine. —  State  v.  Ela,  91  Me.  309,  39  Atl. 
1001. 

Minnesota. —  State  v.  Nelson,  74  Minn.  409, 
77  N.  W.  223. 

New  J ersey. —  State  v.  Voorhis,  52  N.  J.  L. 
351,  20  Atl.  26;  Heintz  v.  Union  County  Ct. 
Gen.  Quarter  Sess.  of  Peace,  45  N.  J.  L.  523. 

New  Mexico. —  Territory  v.  Lockhart,  8 
N.  M.  523,  45  Pac.  1106. 

New  York. —  Matter  of  Rothaker,  11  Abb. 
N.  Cas.  122,  holding  that  a  complaint  for 
perjury  simply  stating  that  "  material  facts," 
as  sworn  to,  were  false,  witliout  stating  what 
facts,  is  defective. 

ISIorth  Carolina. —  State  v.  Mumford,  12 
N.  C.  519,  17  Am.  Dec.  573. 

Texas.— Moma  v.  State,  (Cr.  App.  1904) 
83  S.  W.  1126;  Harrison  v.  State,  41  Tox.  Cr. 
274,  53  S.  W.  863;  Gabrielsl<y  v.  State,  13 
Tex.  App.  428. 

Vermont. —  State  V.  Rowell,  72  Vt.  28,  47 
Atl.  Ill,  82  Am.  St.  Rep.  918. 

See  39  Cent.  Dig.  tit.  "Perjury,"  §  91. 

But  see  Com.  v.  Dunham,  Thach.  Cr.  Cas. 
(Mass.)  519;  Lawson  v.  State,  3  Lea  (Tenn.) 
309. 

74.  Com.  r.  Still,  83  Kj.  275;  Ferguson 
V.  Com.,  1  R.  W.  435,  8  Ky.  L.  Rep.  257. 

75.  Lambert  r.  People,  76  N.  Y.  220,  32 
Am.  Rep.  293  \ reversing  14  Hun  512],  See 
also  State  i;.  Ellison,  S' Rlackf.  (Tnd.)  225; 
State  V.  Cruikshank,  0  Blackf.  (Tnd.)  02. 

76.  California. —  Peojjle  Turner,  122  Cal. 
079,  55  Pac.  685. 

Florida. —  Parrish  r.  Stale,  18  Ela..  902; 
R()l)irison  7'.  SI  ale,  18  Fla.  898;  Miller  v. 
Slate,  15  Fla.  577. 

loira. —  Stutfl  V.  Morse,  1  fJrecne  503. 

Missouri. —  State  v.  Dav,  100  Mo.  212,  12 
S.  W.  3(;5;  Slifite  V.  MorHe,  90  Mo.  91,  2 
S.  VV.  137. 

Norlh,  (Uirnlirin. —  Sliilo  v.  Davis,  84  N.  C 
787;  Slale  r.  Cnrliind,  M  N.  C.  114. 
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Pennsylvania. —  Com.  v.  Nailor,  29  Pa. 
Super.  Ct.  275. 

Virginia. —  Thomas  v.  Com.,  2  Rob.  795. 

United  States. —  U.  S.  v.  Eddv,  134  Fed. 
114;  U.  S.  V.  Lake,  129  Fed.  499;  U.  S.  v. 
Edwards,  43  Fed.  67. 

See  39  Cent.  Dig.  tit.  "Perjury,"  §§  67,  92. 

But  see  State  v.  Spencer,  45  La.  Ann.  1, 
12  So.  135;  Rex  v.  Cox,  Leach  C.  C.  82,  hold- 
ing that  the  word  "  wilful  "  is  not  necessary 
in  an  indictment  for  perjury  at  common  law, 
but  it  is  otlierwise  under  the  statute  in  5 
Eliz.  c.  9. 

A  charge  in  an  indictment  that  one  "de- 
posed and  gave  in  evidence  to  the  jury  wil- 
fully and  corruptly"  amounts  to  a  charge 
that  he  swore  wilfully  and  corruptly.  State 
V.  Bobbitt,  70  N.  C.  81;  State  v.  Bowers,  8 
Ohio  S.  &  C.  PI.  Dec.  324,  6  Ohio  N.  P.  529. 

"  Corruptly  "  is  not  the  equivalent  of  "  wil- 
fully." Williams  v.  People,  26  Colo.  272,  57 
Pac.  701;  U.  S.  V.  Edwards,  43  Fed.  67. 

"  Feloniously  "  is  equivalent  to  "  wilfully." 
Williams  v.  People,  26  Colo.  272,  57  Pac.  701. 

Under  the  Texas  code,  the  statutoiy  words 
"deliberately  and  falsely"  miist  be  used  in 
characterizing  the  false  statements  alleged 
to  have  been  made.  State  v.  Perry,  42  Tex. 
238;  Allen  r.  State,  42  Tex.  12;"  State  v. 
Webb,  41  Tex.  67;  State  v.  Powell,  28  Tex. 
626;  Juaraqui  v.  State,  28  Tex.  625;  Smith 
V.  State,,  1  Tex.  App.  020. 

77.  loica.—  State  v.  Morse,  1  Greene  503. 

Missouri. —  State  v.  Morse,  90  Mo.  91,  2 
S.  W.  137. 

North  Carolina. —  State  v.  Davis,  84  N.  G. 
787;  State  f.  Garland,  14  N.  C.  114. 

Pennsylvania. —  Com.  t\  Nailor,  29  Pa. 
Super.  Ct.  275. 

1'eri7)0)!/.— State  r.  Collins,  62  Vt.  195,  19 
Atl.  368,  holding  that,  in  an  indictment  for 
perjury  in  making  oath  to  a  chattel  mort- 
gage, an  averment  that  the  mortgage  was 
not  made  to  sncure  an  honest  debt,  but  "  for 
some  other  pur]iose,"  does  not  sufTiciently 
charge  a  wrongful  motive  in  the  execution 
of  tlio  mortgage. 

Virginia. —  Thomas  r.  Com.,  2  Rob.  705. 

United  Rlalrs.—  V.  S.  r.  Babcock,  2!  Vcd. 
Cas.  No.  14,188,  4  McLean  113. 

Canada. —  Rex  r.  Cohon,  6  Can.  Cr.  Cms. 
386,  3fi  Nova  Scot  la.  2-10. 

SiHi  39  Cent.  Dig.  tit.  "Perjurv,"  SS  07, 
92. 
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l.iw,'^  and  some  cases  hold  that  where  it  is  alleged  that  defendant  swore  wilfully  or 
"  knowingly,"  it  is  not  necessary  to  employ  the  word  "  corruptly,"  ™  but  most  of 
the  decisions  require  the  indictment  to  allege  that  the  oath  was  taken  "  corruptly  " 
as  well  as  "  wilfully,"  and  the  omission  of  both  "wilfully"  and  "corruptly" 
was  never  allowed.^'  Perjury  being  generally  made  a  felony  by  statute,  it  is  held 
in  some  cases  that  an  indictment  therefor  must  allege  that  it  was  "  feloniously" 
connnitted.^^  Other  cases,  however,  hold  that  the  use  of  the  word  "feloniously" 
is  unnecessary,  and  a  charge  in  the  words  of  the  statute  is  sufficient. 

(ill)  An  TO  Knowleboe  of  Falsity.  Averment  of  knowledge  of  falsity  is 
not  necessary  to  an  indictment  for  perjury except  where  the  false  testimony  is 
given  on  information  and  belief,^^  or  where  knowledge  of  the  falsity  of  the  testi- 
mony given  is  made  an  element  of  the  offense  by  statute,  in  which  case  it  must  be 
averred.^^ 

b.  Joinder  of  Assignments.  An  indictment  for  perjury  may  embrace  in  a 
single  count  all  the  particulars  in  which  defendant  is  alleged  to  have  sworn 
falselj^;^'  but  each  fact  sworn  to  should  be  stated  in  distinct  and  separate  assign- 
ments, and  each  traversed,  so  that  if  either  assignment  is  proved,  the  indictment 
may  be  sustained.^^  If  one  assignment  of  perjury  is  sufficient,  an  improper  assign- 
ment in  connection  with  it  will  not  vitiate  the  indictment.^^  The  fact  that  an 
indictment  charges  two  distinct  false  statements  under  oath  does  not  render  the 


78.  Eex  V.  Cox,  Leach  C.  C.  82. 

79.  State  v.  Bixler,  62  Md.  354. 

80.  Wilkinson  v.  People,  226  111.  135,  80 
N.  E.  699.  And  see  the  othei'  cases  cited 
supra,  this  section. 

81.  Rex  V.  Stevens,  5  B.  &  C.  246,  11 
E.  C.  L.  448 ;  Eex  v.  Eichards,  7  D.  &  R.  665, 
4  L.  J.  K.  B.  0.  S.  155,  16  E.  C.  L.  313. 

82.  Arkansas. — ■  Nelson  v.  State,  32  Ark. 
192. 

Kentucky  '. —  Com.  v.  Swanger,  108  Ky.  579, 
57  S.  W.  10,  22  Ky.  L.  Eep.  276. 

Mississippi. —  Wile  v.  State,  60  Miss.  260. 

Missouri.— State  v.  Terry,  30  Mo.  368; 
State  V.  Williams,  30  Mo.  364. 

North  Carolina. — -State  v.  Bunting,  118 
N.  C.  1200,  24  S.  E.  118;  State  v.  Shaw,  117 
N.  C.  764,  23  S.  E.  246. 

Equivalent  words. —  The  indictment  need 
not  be  in  the  exact  words  of  the  statute,  but 
other  words  conveying  the  same  meaning  may 
be  used ;  and  an  indictment  in  the  words  of 
the  statute,  except  for  omission  of  the  word 
"  feloniously,"  is  good ;  especially  where  it  is 
also  averred  that  the  statements  sworn  to 
were  false,  and  known  to  be  so  by  the  party 
making  them.  State  v.  Anderson,  103  Ind. 
170,  2  N.  E.  332. 

83.  People  v.  Parsons,  6  Cal.  487 ;  State  v. 
Matlock,  48  La.  Ann.  663,  19  So.  669. 

84.  Idaho. —  Territory  v.  Anderson,  2  Ida. 
(Hash.)  537,  21  Pac.  417. 

Illinois. — ^  Johnson  v.  People,  94  111.  505. 

7o(!;a.— State  v.  Gallaugher,  123  Iowa  378, 
98  N.  W.  906;  State  r.  Eaymond,  20  Iowa 
582.    Contra,  State  i'.  Morse,  1  Greene  503. 

Oregon. —  State  v.  Ah  Lee,  18  Oreg.  540, 
23  Pac.  424. 

Texas. — •  Ferguson  r.  State,  36  Tex.  Cr. 
60,  35  S.  W.  369  [overruling  State  v.  Powell, 
23  Tex.  626]. 

United  States.— JJ.  S.  v.  Pettus,  84  Fed. 
791. 

See  39  Cent.  Dig.  tit.  "Perjury,"  §  92. 


But  see  State  v.  Williams,  111  La.  1033, 
36  So.  Ill;  State  v.  Brown,  110  La.  591,  34 
So.  698;  State  v.  Wells,  Mann.  Unrep.  Cas. 
(La.)  242;  Com.  v.  Cook,  1  Eob.  (Va.)  729; 
U.  S.  V.  Babcock,  24  Fed.  Cas.  No.  14,488,  4 
McLean  113.  See  also  Page  v.  Camp,  Kirby 
(Conn.)  7. 

The  word  "  wilfully  "  implies  intention  as 
well  as  deliberation  of  purpose,  and  if  the 
purpose  was  to  swear  falsely,  it  must  follow 
that  it  was  done  knowingly.  Johnson  v. 
People,  94  111.  505;  State  v.  Stein,  48  Minn. 
466,  51  N.  W.  474;  State  v.  Sleeper,  37  Vt. 
122.  An  indictment  or  charge  for  perjury 
in  Avhich  it  is  alleged  that  the  accused  com- 
mitted perjury  by  falsely,  wilfully,  and  with 
intent  to  mislead  the  magistrate,  swearing  to 
a  certain  statement,  involves  a  charge  that 
the  accused  knew  such  statement  to  be  false 
and  will  not  be  quashed  for  failure  to  more 
specifically  charge  such  knowledge.  Eex  v. 
Doyle,  12  Can.  Cr.  Cas.  69. 

85.  Gibson  v.  State,  44  Ala.  17;  State 
Lea,  3  Ala.  602;  State  i:  Gallaugher,  123 
Iowa  378,  98  N.  W.  906;  State  v.  Eaymond, 
20  Iowa  582;  Fitch  r.  Com.,  92  Va.  824,  24 
S.  E.  272;  Rex  i:  Perrott,  2  M.  &  S.  379,  15 
Rev.  Rep.  280. 

86.  Adams  v.  Com.,  94  S.  W.  664,  29  Ky. 
L.  Eep.  683;  People  v.  Eoot,  94  N.  Y.  App. 
Div.  84,  87  N.  Y.  Suppl.  962;  State  v.  Cham- 
pion, 116  N.  C.  987,  21  S.  E.  700;  Eex  v. 
Cohon,  6  Can.  Cr.  Cas.  386,  36  Nova  Scotia 
240. 

87.  Com.  V.  Johns,  6  Gray  (Mass.)  274; 
State  V.  Taylor,  202  Mo.  1,  100  S.  W.  41; 
State  V.  Gordon,  196  Mo.  185,  95  S.  W.  420; 
State  V.  Bordeaux,  93  N.  C.  560;  State  V. 
Bishop,  1  D.  Chipm.  (Vt.)  120. 

88.  Higgins  v.  State,  (Tex.  Cr.  App.  1906) 
97  S.  W.  1054. 

89.  De  Bernie  r.  State,  19  Ala.  23;  Comv 
V.  ilcLaughlin,  122  Mass.  449;  Com.  v.  Johns, 
6  Gray  (Mass.)  274;  Fry  r.  State,  36  Tex. 
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indictment  bad,  if  tlie  stacements  were  l^oth  given  under  one  oatli  and  in  one 

proceeding.^" 

8.  Subornation  of  Perjury  and  Attempts'*^  —  a.  Subornation.  An  indictment 
for  subornation  of  perjury  uiust  state  all  tlie  essential  elements  constituting  the 
crime  of  perjury,^^  as  well  as  of  suljornation  of  pei'jury.  It  must  set  forth  the 
nature  of  the  proceeding  in  which  the  alleged  perjury  was  committed  the 
court,^*  or  officer,^''  in  which,  or  before  whom,  the  false  oath  was  taken  ;  that 
the  witness  was  duly  sworn;""  that  the  testimony  was  material,'^'''  and  false;" 
that  defendant  knowingly  and  wilfully  procured  another  to  swear  falsely  that 
the  party  did  knowingly,^  and  wilfully,'^  swear  falsely;^  that  defendant  knew 
that  the  testimony  of  the  witness  would  be  false;*  and  that  he  knew  that  the 
Avitness  knew  said  testimony  was  false.^  A  charge  of  subornation  of  perjury  njay 
be  joined  with  a  charge  of  perjury  in  the  same  indictment,  and  the  perjurer  and 
suborner  may  both  be  included  in  it.^ 

b.  Attempts  to  Suborn.'''  At  common  law  "attempting  to  suborn  perjury"  is 
not  tlie  name  of  any  offense,  and  where  an  information  charges  it,  without  more, 
the  information  is  insufficient.^  While  an  indictment  need  not  particularly 
specify  the  perjury  which  a  defendant  is  charged  with  having  attempted  to 
suborn  a  witness  to  commit,"  it  must  clearly  allege  the  materiality  of  the  testi- 
mony solicited  by  defendant.-'"    In  some  states  the  offense  has  been  made  a 


Cr.  582,  37  S.  W.  741,  33  S.  W.  168;  State 
f.  Smith,  63  Vt.  201,  22  Atl.  604. 

90.  Cover  v.  Com.,  5  Pa.  Cas.  79,  8  Atl. 
196;  Castro  v.  Ees?.,  6  App.  Cas.  229,  14  Cox 
O.  C.  546,  45  J.  P.  452,  50  L.  J.  Q.  B.  497, 
44  L.  T.  Rep.  N.  S.  350,  29  Wkly.  Rep.  669. 

91.  Forms  of  indictment  or  information 
see  Com.  v.  Devine,  155  Mass.  224,  29  N.  E. 
515;  Boren  v.  U.  S.,  144  Fed.  801,  75  C.  C.  A. 
531. 

92.  People  v.  Ross,  103  Cal.  425,  37  Pac. 
379;  State  V.  Geer,  46  Kan.  529,  26  Pac. 
1027. 

Indictment  held  sufficient  see  Com.  v.  De- 
vine,  155  Mass.  224,  29  N.  E.  515;  U.  S.  v. 
Brace,  149  Fed.  869 ;  Boren  v.  U.  S.,  144  Fed. 
801,  75  C.  C.  A.  531;  Babeoek  v.  U.  S.,  34 
Fed.  873. 

93.  People  v.  Carpenter,  136  Cal.  391,  68 
Pac.  1027;  U.  S.  v.  Robinson,  4  Dak.  72,  23 
N.  W.  90;  Smith  v.  State,  125  Ind.  440,  25 
N.  E.  598;  Thompson  v.  State,  89  Wis.  253, 
61  N.  W.  505. 

94.  People  v.  Carpenter,  136  Cal.  391,  68 
Pac.  1027;  U.  S.  v.  Howard,  132  Fed.  325, 
holding  that,  where  the  caption  and  com- 
mencement show  the  court  in  which  the  in- 
dictment was  found,  further  averments  with 
reference  to  the  proceeding's  in  which  the 
allonjed  perjury  was  committed,  reciting  them 
to  have  been  in  "  said  court "  are  not  sviffi- 
cient. 

95.  II.  S.  V.  Cobl)an,  134  Fed.  290;  Babcock 
V.  II.  S.,  34  Fed.  873. 

96.  People  v.  Carpenter,  130  Cal.  391,  68 
Pnc.  1027;  State  r..  Jewott,  48  Orng.  577,  85 
Pac.  994;  TI.  8.  T.  Howard,  132  Fed.  325. 

97.  Peopls  V.  T!osM,  103  Cal.  ^125,  37  Pae. 
379;  Stale  v.  Ceer,  40  Kan.  529,  26  Pac. 
1027;  Miller  V.  State,  43  Tex.  Cr.  367,  65 
S.  W.  1)08;  U.  R.  r.  Howard,  132  F(m1.  325, 
lidldinif  Hint  ail  iiidictiiu'iit  i'oi'  siil)orna.i  ion 
of  pci-jiiry  iniiHt  hIiow  that  the  testimony  wan 
iiialiMiiil,   cilluT   by   the  iivcrnu^iit   in  tcrniM 
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that  it  was  material,  or  by  stating  facts 
showing  its  materiality. 

98.  U.  S.  %.  Howard,  132  Fed.  325. 

99.  State  v.  Geer,  48  Kan.  752,  30  Pac. 
236;  Com.  v.  Devine,  155  Mass.  224,  29  K  E. 
515;  U.  S.  V.  Wilcox,  28  Fed.  Cas.  No.  16,693, 
4  Blatchf.  393. 

The  means  of  procurement  need  not  be 
stated.  State  v.  Porter,  105  Iowa  677,  75 
N.  W.  519. 

1.  People  V.  Ross,  103  Cal.  425,  37  Pac. 
379;  State  v.  Jewett,  48  Oreg.  577,  85  Pac 
994;  U.  S.  V.  Cobban,  134  Fed.  290;  U.  S.  | 
V.  Wilcox,  28  Fed.  Cas.  No.  16,693,  4  Blatchf. 
393. 

2.  People  V.  Ross,  103  Cal.  425,  37  Pac. 
379;  U.  S.  V.  Howard,  132  Fed.  325;  U.  S. 
V.  Wilcox,  28  Fed.  Cas.  No.  16,693,  4  Blatchf. 
393. 

3.  Com.  V.  Devine,  155  Mass.  224,  29  N.E. 

515 

4.  U.  S.  f.  Dennee,  25  Fed.  Cas.  No.  14,947, 
3  Woods  39. 

5.  California. —  People  i\  Ross,  103  Cal.  i 
425,  37  Pac.  379.  | 

Louisiana. —  State  v.  Williams,  111  La. 
1033,  36  So.  111. 

0/iW.— Stewart  v.  State,  22  Ohio  St.  477. 

Orcqon. —  State  v.  Jewett,  48  Oreg.  577,  85 
Pac.  994. 

United  (Stales. —  U.  S.  v.  Cobban,  134  Fed. - 
290;  U.  S.  V.  Thompson,  31  Fed.  331,  12 
Sawy.  438;  U.  S.       Dennee,  25  Fed.  Cas. 
No.  "14,947,  3  Woods  39. 

See  39  Cent.  Dig.  tit.  "Perjury,"  §  95. 

6.  Com.  V.  Devine,  155  Mass.  224,  29  N.  E.  ' 
515.  j 

7.  Form  of  indictment  or  information  see  I 
Stai-e  r.  Waddle,  100  lowa  57,  (iO  N.  W.  279.  1 

8.  People  r.  Thomas,  03  Cal.  482.  j 

9.  Slaie  V.  Holding,  I  McCord  (S.  C.)  31.  ' 

10.  Slate  r.  TMi>i)iui,  58  N.  IT.  152,  holding 
thill:  nll(>gationa  uliowing  only  that  (ho  IokI:- 
niiiiiy  probably  was  material  are  insiillicicnt. 
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felony  by  statute.  In  such  case  an  indictment  is  generally  sufficient  if  laid  in  the 
words  of  the  statute.'^ 

9.  Variance  —  a.  In  General,  Strictness  of  proof  is  required  in  all  matters 
which  constitute  the  essence  of  the  offense  of  perjury ;  but  such  proof  is  not 
required  as  to  immaterial  averments,  and  those  which  are  not  descriptive  of  the 
offense.^^ 

b.  As  to  Time  of  Giving  Testimony.  Strict  proof  that  the  perjury  charged 
was  committed  on  the  day  alleged  is  not  essential,'''  save  when  necessary  to  identify 
the  record,  deposition,  or  affidavit  in  which  the  oath  was  taken. 

e.  As  to  Description  of  Proceeding-  in  Which  Oath  Was  Administered.  In  a 
prosecution  for  perjury,  it  is  essential  to  correctly  describe  the  judicial  proceed- 
ings in  which  tlie  perjury  is  alleged  to  have  been  committed  and  it  must  be  proved 
substantially  as  laid."^    Under  the  statutes  of  some  states,  if  the  identity  of  the 


11.  People  V.  Clement,  127  Mich.  130,  86 
N.  W.  535  (holding  that  an  indictment  for 
inciting  a  person  to  commit  perjury,  although 
none  be  committed,  in  violation  of  Comp. 
Laws  (1897),  §  11,308,  is  sufficient,  without 
an  allegation  that  the  person  knew  that  the 
testimony  sought  to  be  procured  was  false)  ; 
Stratton  v.  People,  20  Hun  (N.  Y.)  288  {.af- 
firmed in  81  N.  Y.  629]  (holding  that  an  in- 
dictment under  2  Rev.  St.  p.  682,  §  8,  de- 
claring any  one  guilty  of  a  felony  who  shall 
"  by  the  offer  of  any  valuable  consideration  " 
attempt  unlawfully  to  procure  any  one  to 
commit  perjury,  need  not  allege  that  the 
accused  incited  or  solicited  the  other  person 
to  commit  perjury).  But  see  Rivers  v.  State, 
97  Ala.  72,  12  So.  434,  holding  that  an  in- 
dictment charging  defendant  with  offering  a 
person  money  to  commit  perjury,  should  be 
as  specific,  definite,  and  certain  as  an  indict- 
ment for  perjury. 

Prospective  suit. — An  indictment  under  Me. 
Rev.  St.  c.  112,  §  2,  making  it  a  crime  to 
endeavor  to  incite  another  to  commit  perjury 
in  some  proceeding,  is  not  good  when  it  al- 
leges that  the  same  was  to  be  committed  in 
a  prospective  suit,  and  not  in  one  then  or 
ever  pending.  State  v.  Joaquin,  69  Me. 
218. 

12.  Com.  V.  Monahan,  9  Gray  (Mass.)  119; 
State  V.  Tappan,  21  N.  H.  56;  State  v.  Har- 
vell,  49  N.  C.  55;  Waul  v.  State,  33  Tex.  Cr. 
228,  26  S.  W.  199. 

Descriptive  averments,  although  unneces- 
sarily particular,  must  be  proved  as  made. 
Watson  V.  State,  5  Tex.  App.  11. 

Instances  of  a  variance  held  not  fatal  see 
Henderson  v.  Com.,  91  S.  W.  1141,  28  Ky. 
L.  Rep.  1212;  Com.  v.  McLaughlin,  122  Mass. 
449;  State  v.  Faulkner,  175  Mo.  546,  75 
S.  W.  116;  People  v.  Robertson,  3  Wheel. 
Cr.  (jST.  Y.)  180. 

Variance  rendered  immaterial  by  statute. — 
In  Massachusetts  a  variance  which  might 
have  been  material  at  common  law  was  made 
immaterial  by  a  statute  (Acts  (1864),  c.  250, 
§  1 )  requiring  only  such  description  as  to 
inform  defendant  fully  what  is  meant.  Com. 
■Z).  Terry,  114  Mass.  263. 

13.  People  V.  Prather,  134  Cal.  436,  66 
Pac.  589,  863;  State  v.  Williams,  60  Kan. 
837,  58  Pac.  476;  Jefferson  v.  State,  (Tex. 
Cr.  App.  1899)  49  S.  W.  88. 
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14.  Iowa. —  State  v.  Perry,  117  Iowa  463, 
91  N.  W.  765. 

Kentucky. —  Com.  v.  Davis,  94  Ky.  612,  23 
S.  W.  218,  15  Ky.  L.  Rep.  262;  Cope  v.  Com., 
47  S.  W.  436,  20  Ky.  L.  Rep.  721. 

Michigan. —  Keator  v.  People,  32  Mich. 
484. 

New  York. —  People  v.  Hoag,  2  Park.  Cr.  9. 

Vermont. —  State  v.  Clark,  2  Tyler  277. 

United  States. —  Matthews  v.  U.  S.,  161 
U.  S.  500,  16  S.  Ct.  640,  40  L.  ed.  786 
[affirming  68  Fed.  880].  But  see  U.  S.  v. 
McNeal,  26  Fed.  Cas.  No.  15,700,  1  Gall. 
387. 

England. —  Rex  v.  Coppard,  3  C.  &  P.  59, 
M.  &  M.  118,  14  E.  C.  L.  450. 

See  39  Cent.  Dig.  tit.  "  Perjury,"  §  102. 

But  see  State  v.  Lewis,  93  N.  C.  581,  hold- 
ing, that  where  an  indictment  charges  the 
alleged  perjury  as  of  the  wrong  term  of 
court,  the  variance  is  fatal. 

15.  State  V.  Perry,  117  Iowa  463,  91  N.  W. 
765;  Matthews  v.  U.  S.,  161  U.  S.  500,  16 
S.  Ct.  640,  40  L.  ed.  786  {affirming  68  Fed. 

.880]. 

16.  Alabama. —  Walker  v.  State,  96  Ala. 
53,  11  So.  401,  holding  that  where  an  indict- 
ment avers  that  defendant  falsely  made  an 
affidavit  for  a  new  trial,  in  an  action  by  G 
against  him,  he  cannot  be  convicted  on  proof 
that  the  action  was  by  G  and  others  against 
him. 

California. —  People  v.  Strassman,  112  Cal. 
683,  45  Pac.  3,  holding  that  where  the  in- 
dictment charges  defendant  with  perjury 
committed  in  a  prosecution  for  grand  larceny, 
and  the  evidence  shows  the  prosecution  to 
have  been  for  robbery,  the  variance  is  fatal. 

Georflfta.— Wilson  v.  State,  115  Ga.  206,  41 
S.  E.  696,  90  Am.  St.  Rep.  104. 

New  York. —  Smith  v.  People,  1  Park.  Cr. 
317. 

North  Carolina. —  State  v.  Green,  100  N.  C. 
547,  6  S.  E.  402. 

Ohio. —  State  v.  Hayes,  8  Ohio  Dec.  ( Re- 
print) 454,  8  Cine.  L.  Bui.  26,  holding  that 
where  the  indictment  charges  perjury  in  a 
pending  action,  and  the  proof  shows  that 
defendant  swore  falsely  in  an  affidavit  for 
replevin,  until  the  filing  of  which  no  action 
was  begun,  the  variance  is  such  that  the 
statute  (Rev.  St.  §  7216)  will  not  cure  it. 

See  39  Cent.  Dig.  tit.  "  Perjury,"  §  103. 
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proceeding  is  evident,  and  the  purport  thereof  is  given  sufficiently  to  prevent 
any  prejudice  to  defendant,  a  variance  will  not  be  deeined  ujatorial.''' 

d.  As  to  Description  of  Court  or  Officer  Administering  Oath.  Proof  that  an 
oath  was  administered  by  the  clerk,  or  some  otlier  officer  of  the  court,  is  sufhcient 
to  sustain  an  allegation  that  the  person  was  sworn  l>y  the  court,  or  in  court.^*^ 
Where  the  indictment  specifically  avers  that  defendant  was  sworn  before  a  cer- 
tain person,  or  a  particular  officer,  such  allegation  is  matter  of  substance,  and 
must  be  proved  as  laid ;  and  proof  that  some  other  person  or  otficer  administered 
the  oath  is  a  fatal  variance.^^ 

e.  As  to  Administration,  Form,  and  Making  of  Oath.  Although  it  is  not 
necessary  that  the  indictment  should  set  forth  the  form  of  the  oath,  it  being 
sufficient  to  allege  that  defendant  was  duly  sworn,^  yet  if  the  form  of  the  oath, 
or  the  manner  of  administering  it,  be  set  forth,  the  proof  must  correspond.^' 

f.  As  to  Matter  Sworn  to.^^  On  the  trial  of  one  accused  of  perjury,  it  is  not 
necessary  to  prove  the  exact  words  of  the  prisoner  in  giving  the  false  testimony  ; 
it  is  sufficient  to  prove  substantially  what  he  said.^    Where  perjury  is  committed 


The  names  of  the  parties  to  the  proceeding 

are  essential  to  its  identity,  and  if  incor- 
rectly statedj  the  variance  is  fatal.  Jacobs  v. 
State,  61  Ala.  448;  State  v.  Green,  100  N.  C. 
647,  6  S.  E.  402. 

Instances  of  variance  held  not  material  see 
Gardner  v.  State,  80  Ark.  264,  97  S.  W.  48; 
Strong  V.  State,  1  Blackf.  (Ind.)  193;  State 
V.  Perry,  117  Iowa  463,  91  N.  W.  765;  Com. 
V.  Farley,  Thach.  Cr.  Gas.  (Mass.)  654; 
People  V.  Burroughs,  1  Park.  Cr.  (N.  Y.) 
211;  State  V.  Peters,  107  N.  C.  876,  12  S.  E. 
74;  State  v.  Collins,  85  N.  C.  511;  State  v. 
Alexander,  13  N.  C.  470. 

17.  Com.  V.  Soper,  133  Mass.  393. 

In  Canada,  on  an  indictment  for  perjury, 
where  the  civil  suit  in  which  the  perjury  was 
charged  to  have  been  committed  was  de- 
scribed as  Emilie  Lamoureux  and  David 
Leonard,  whereas  it  should  have  been  Didier 
Leonard,  and  this  error  was  twice  repeated,, 
it  was  held  subject  to  amendment.  Reg.  v. 
Leonard,  3  Montreal  Leg.  N.  138.  There  is 
no  variance  between  an  indictment  charging 
false  testimony  on  an  inquest  before  a  coroner 
and  proof  of  false  testimony  before  the 
coroner  and  a  jury.  Reg.  v.  Thompson,  4  Can. 
Cr.  Cas.  265,  17  Can.  L.  T.  Dec.  Notes  295,  2 
Northwest  Terr.  39,  2  Terr.  L.  Rep.  383. 

18.  loioa. —  State  v.  Caywood,  96  Iowa 
367,  65  N.  W.  385. 

Michigan. —  Keator  v.  People,  32  Mich. 
484. 

New  York. — .People  v.  Nolte,  19  Misc.  674, 
44  N.  Y.  Suppl.  443. 

Ohio.—  See  State  v.  Townley,  67  Ohio  St. 
21,  65  N.  E.  149,  93  Am.  St.  Rep.  636. 

Oklahoma. — Cutler  v.  Territory,  8  Okla. 
101,  56  Pac.  801. 

f^oulh  Dakota.—  State  v.  Pratt,  (1907)  112 
N.  W.  152. 

Se<!  39  Cent.  Dig.  tit.  "  Perjury,"  §  104. 

19.  McClerkin  v.  State,  105  Ala.  107,  17 
So.  123  (holding  that  there  is  a  fatal  vari- 
ance lK!tw(?cn  an  indii^tment  for  perjury, 
alleging  tliat  d(^f(Mi(laiit  was  Hworn  "  by  the 
<;lcrk  of  Hucli  cf)nnty,"  and  cvidoiice  that  the 
ofTicer  wlio  adtniniKterod  tliR  oatli  was  a  clerk 
in  a  <fTtain  city)  ;  People  v.  Robertson,  3 
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Wheel.  Cr.  (N.  Y.)  180  (holding,  however,, 
that  an  indictment  describing  the  officer  ad- 
ministering the  oath  as  "  one  of  the  special 
justices,"  and  proof  that  his  official  designa- 
tion was  "  a  special  justice  for  preserving  the 
peace  in  the  city  of  New  York,"  were  not 
variant)  ;  Cutler  v.  Territory,  8  Okla.  101, 
56  Pac.  861;  Mahon  v.  State,  46  Tex.  Cr.  234, 
79  S.  W.  28. 

20.  See  supra,  II,  B,  4. 

21.  State  V.  Gates,  17  N.  H.  373;  Smith  v. 
People,  1  Park.  Cr.  (N.  Y.)  317;  William* 
V.  State,  7  Humphr.  (Tenn.)  47;  Beach  i\ 
State,  32  Tex.  Cr.  240,  22  S.  W.  976.  Contra, 
Reg.  V.  Southwood,  1  F.  &  F.  356,  holding 
that  a  variance  between  the  form  of  oath 
proved  and  that  stated  in  the  indictment  is. 
immaterial. 

An  indictment  charging  the  oath  to  have 
been  taken  on  the  gospels  is  not  sustained  by 
proof  of  an  oath  taken  in  any  other  form. 
State  V.  Davis,  69  N.  C.  383 ;  State  v.  Porter,. 
2  Hill  (S.  C.)  611;  Williams  v.  State,  7 
Humphr.  (Tenn.)  47;  Rex  v.  McCarther,  1 
Peake  N.  P.  155.  But  see  Rex  v.  Rowley,. 
R.  &  M.  299.  21  E.  C.  L.  756. 

The  terms  "  corporal  oath  "  and  "  solemn^ 
oath "  are  synonsonous,  and  an  oath  taken 
with  the  uplifted  hand  is  properly  described 
by  either  term  in  an  indictment  for  perjury. 
Jackson  v.  State,  1  Ind.  184. 

An  indictment  alleging  that  defendant 
took  his  corporal  oath  and  was  duly  sworn, 
is  sustained  by  evidence  of  an  oath  taken  in 
the  usual  form.  Com.  v.  Jarboe,  89  Ky.  143, 
12  S.  W.  138,  11  Ky.  L.  Rep.  344;  State  v. 
Norria,  9  N.  H.  96.  So,  under  an  allegation 
that  defendant  Avas  duly  sworn,  evidence  is 
competent  that  he  swore  that  the  statement 
alleged  to  be  false  was  true  to  the  best  of  hi.H^ 
knowledge  and  belief.  Beach  v.  State,  32 
Tex.  Cr.  240,  22  S.  W.  976. 

22.  Proof  of  one  assignment  sufficient  see 
infra,  II,  C,  3,  g,  (il). 

23.  Alahama. —  Taylor  v.  State,  48  Ala. 
157. 

lUinoifi. —  Martinatis  V.  People,  223  111. 
117,  79  N.  E.  55:  Hereford  v.  People,  197 
111.  222,  04  N.  E.  310. 
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in  a  written  instrument,  which  is  set  forth  iu  the  indictment  according  to  its  tenor, 
it  must  be  proved  as  laid  and  a  material  variance  is  fatal.''^* 

C.  Evidence  —  l.  Presumptions  and  Burden  of  Proof.  Under  an  indictment 
for  perjury,  the  prosecution  must  prove  that  defendant  was  sworn  '^"^  that  he  was 
sworn  in  a  matter  where  an  oath  was  authorized  or  required  hy  law  that  the 
oath  was  administered  to  defendant  by  a  person  having  authority  to  a.dminister 
it;^""  and  that  defendant  swore  wilfully  and  corruptly  in  a  material  matter^  to 
that  wliich  was  false.^^  After  a  prima  facie  case  has  been  established,  the  bur- 
den of  proof  rests  upon  defendant  to  show  that  the  falsity  of  his  testimony  was 
occasioned  by  surprise,  inadvertence,  or  mistake,  and  did  not  proceed  from  a 
corrupt  motive  on  his  part.^° 

2.  Admissibility  —  a.  In  General.  The  general  rules  relating  to  the  admission 
of  evidence  in  criminal  cases  are  applicable  on  prosecutions  for  perjury.^'  The 


Missouri. —  State  v.  Frisby,  90  Mo.  530,  2 
S.  W.  833. 

Nebraska. —  Gandy  v.  State,  23  Nebr.  436, 
36  N.  W.  817. 

North  Carolina. —  State  v.  Groves,  44  N.  C. 
402. 

OJdahoma. —  Meierholtz  v.  Territory,  14 
Okla.  359,  78  Pae.  90. 

Texas. —  Stanley  v.  State,  (Cr.  App.  1905) 
89  S.  W.  829. 

Sea  39  Cent.  Dig.  tit.  "  Perjury,"  §  106. 

Instances  of  variance  held  material  see 
Eobertson  v.  State,  54  Ark.  604,  16  S.  W. 
582;  Roberts  v.  People,  99  111.  275;  Com.  v. 
Hughes,  5  Allen  (Mass.)  499;  State  v.  Ah 
Sam,  7  Oreg.  477;  Eay  v.  State,  (Tex.  Cr. 
App.  1905 )  90  S.  W.  632 ;  Leverette  v.  State, 
32  Tex.  Cr.  471,  24  S.  W.  416;  Reg.  v.  Trudel, 
14  Quebec  193. 

Instances  of  variance  held  immaterial  see 
Bradford  v.  State,  134  Ala.  141,  32  So.  742; 
State  V.  Lea,  3  Ala.  602;  Com.  v.  Butland, 
119  Mass.  317;  People  v.  Fay,  89  Mich.  119, 
50  N.  \Y.  752 ;  State  v.  Higgins,  124  Mo.  640, 
28  S.  W.  178;  State  v.  Wakefield,  73  Mo.  549 
[afftr-ming  9  Mo.  App.  326] ;  Stanley  v.  State, 
(Tex.  Cr.  App.  1906)  95  S.  W.  1076. 

Where  evidence  is  offered  merely  as  matter 
of  inducement,  a  variance  between  the  indict- 
ment and  such  evidence  is  immaterial.  King 
V.  State,  32  Tex.  Cr.  463,  24  S.  W.  514. 

24.  Colorado. — Dill  v.  People,  19  Colo.  469, 

36  Pae.  229,  41  Am.  St.  Rep.  254. 
Georgia. —  Thompson  v.  State,  118  Ga.  330, 

45  S.  E.  410. 

Indiana. —  Tardy  v.  State,  4  Blackf.  152. 

Neiv  Mexico. —  Wohlgemuth  v.  U.  S.,  6 
N.  M.  568,  30  Pae.  854. 

United  States. —  U.  S.  v.  Coons,  25  Fed. 
Cas.  No.  14,860,  1  Bond  1. 

25.  Florida. —  Markey  v.  State,  47  Fla.  38, 

37  So.  53. 

Mississippi. —  Sloan  v.  State,  71  Miss.  459, 
14  So.  262. 

New  York. —  Lambert  V.  People,  76  N.  Y. 
220,  32  Am.  Rep.  293,  6  Abb.  N.  Cas.  181 
Ir  ever  sing  14  Hun  512]. 

Oregon. —  State  v.  Kalyton,  29  Oreg.  375, 
45  Pac.  756. 

United  States. —  U.  S.  v.  Coons,  25  Fed. 
Cas.  No.  14,860,  1  Bond  1. 

See  39  Cent.  Dig.  tit.  "Perjury,"  §§  98, 


Presumption  that  oath  was  rightfully  ad- 
ministered.— After  it  is  affirmatively  shown 
that  an  oath  was  administered,  the  presump- 
tion is  that  it  was  rightfully  done.  State  v. 
Mace,  86  N.  G.  668. 

26.  U.  S.  V.  Coons,  25  Fed.  Cas.  No. 
14,860,  1  Bond  1. 

27.  Com.  V.  Sehwieters,  93  S.  W.  592,  29 
Ky.  L.  Rep.  417 ;  U.  S.  v.  Coons,  25  Fed.  Cas. 
No.  14,860,  1  Bond  1. 

28.  Materiality  not  presumed. —  The  ma- 
teriality of  the  matter  sworn  to  must  be 
established  by  evidence,  and  cannot  be  left  to 
presumption  or  inference. 

Arkansas. —  Nelson  v.  State,  32  Ark.  192. 

Illinois. —  Mackin  v.  People,  115  111.  312, 
3  N.  E.  222,  56  Am.  Rep.  107. 

loioa. —  State  v.  Aikens,  32  Iowa  403. 

New  York. —  Wood  v.  People,  59  N.  Y. 
117. 

Texas. —  Garrett  v.  State,  37  Tex.  Cr.  198, 
38  S.  W.  1017.  39  S.  W.  108. 

See  39  Cent.  Dig.  tit.  "  Perjury,"  §  107. 

29.  U.  S.  V.  Coons,  25  Fed.  Cas.  No. 
14,860,  1  Bond  1. 

30.  State  v.  Chamberlin,  30  Vt.  559. 

31.  See,  generally.  Criminal  Law. 

Res  gestae. —  Evidence  which  is  part  of  the 
res  gestce  and  gives  pertinency  and  force  to 
the  statement  upon  which  perjury  is  as- 
signed is  admissible.  Spencer  v.  Com.,  22 
S.  W.  559,  15  Kv.  L.  Rep.  182;  People  v. 
Hurst,  41  Mich.  328,  1  N.  W.  1027;  Jernigan 
V.  State,  43  Tex.  Cr.  114,  63  S.  W.  560. 

Secondary  evidence. —  Where  perjury  is  as- 
signed upon  a  written  instrument,  subse- 
quently lost,  secondary  evidence  is  admissible. 
Reg.  V.  Milnes,  2  F.  &  F.  10.  Its  loss  or 
destruction  must  be  proved,  however,  before 
secondary  evidence  of  its  contents  can  be 
given.  Reg.  v.  Dillon,  14  Cox  C.  C.  4.  Nor  is 
secondary  evidence  admissible  in  the  absence 
of  a  notice  to  produce  the  instrument.  Reg. 
V.  Elworthy,  L.  R.  1  C.  C.  103,  10  Cox  C.  C. 
579,  37  L.  J.  M.  C.  3,  17  L.  T.  Rep.  N.  S. 
293,  16  Wkly.  Rep.  207. 

Declarations  in  articulo  mortis  are  not  ad- 
missible on  the  trial  of  an  indictment  for 
perjury.  Rex  v.  Mead,  2  B.  &  C.  605,  4 
D.  &  il.  120,  26  Rev.  Rep.  484,  9  E.  C.  L. 
265. 

Statements  made  by  a  judge  in  giving 
judgment  in  an  action  are  not  admissible  as 

[II.  C,  2.  a] 
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evidence  that  was  admissible  on  the  trial  of  the  action  in  which  tlie  perjury  is 
alleged  to  have  been  committed  is  admissible  on  tlie  trial  of  an  indictment  for 
perjury. 

b.  Intent,  Knowledge,  and  Motive  —  (i)  Intent.  Since  wilfulness  and  a 
corrupt  intent  are  essential  elements  of  the  crime  of  perjury,  evidence  to 
prove  such  issues  goes  to  the  very  substance  of  the  offense,  and  is  admissible.^ 
Evidence  to  rebut  the  existence  of  a  corrupt  motive  is  admissible  in  favor  of  the 
accused.^ 

(ii)  Knowledoe.  Knowledge  of  the  falsity  of  his  testimony  on  the  part  of 
the  accused  being,  as  a  general  rule,  an  essential  element  of  the  crime  of  perjury, 
the  state  is  entitled  to  introduce  any  proper  evidence  to  show  such  knowledge.^'' 


evidence  in  the  prosecution  of  a  witness  for 
perjury  alleged  to  have  been  committed  while 
giving  evidence  in  such  action.  Reg.  v.  Brit- 
ton,  17  Cox  C.  C.  627. 

Irrelevant  and  immaterial  evidence  inad- 
missible.—  Alabama. —  Fleming  v.  State,  98 
Ala.  69,  13  So.  288. 

Illinois. —  Wilkinson  v.  People,  226  111.  135, 
80  N.  E.  699. 

Kentucky. —  Mitchell  v.  Com.,  25  S.  W. 
884,  15  Ky.  L.  Rep.  803. 

Louisiana. —  State  v.  Spencer,  45  La.  Ann. 
1,  12  So.  135. 

Missouri. —  State  v.  Fannon,  158  Mo.  149, 
59  S.  W.  75. 

New  York. —  People  v.  Williams,  92  Hun 
354,  36  N".  Y.  Suppl.  511. 

Texas. — ^  Lamar  v.  State,  (Cr.  App.  1906) 
95  S.  W.  509;  HoUins  v.  State,  (Cr.  App. 
1902)  69  S.  W.  594;  Miller  v.  State,  42  Tex. 
Cr.  383,  60  S.  W.  673;  Pearson  v.  State,  (Cr. 
App.  1895)  33  S.  W.  224;  Peyton  v.  State, 
(Cr.  App.  1895)  32  S.  W.  892;  Gibson  v. 
State,  (App.  1890)  15  S.  W.  118;  Steber  v. 
State,  23  Tex.  App.  176,  4  S.  W.  880. 

See  39  Cent.  Dig.  tit.  "  Perjury,"  §  108. 

Evidence  of  a  third  person  as  to  the  acts 
and  declarations  of  the  prosecuting  witness 
in  a  perjury  case  is  inadmissible,  where  such 
evidence  doss  not  tend  to  corroborate  his 
testimony  or  otherwise  elucidate  the  issue  on 
trial.  Kitchen  v.  State,  29  Tex.  App.  45,  14 
S.  W.  392. 

Self-crimination. — Admissions  by  a  witness 
on  a  hearing  before  a  justice  of  the  peace 
that  his  testimony  at  a  previous  inquest  be- 
fore a  coroner  was  a  lie  are  not  admissible 
against  him  on  an  indictment  for  perjury  at 
the  coroner's  inquest,  under  the  statute  de- 
claring that  no  person  shall  be  excused  from 
answering  any  question  upon  the  ground  that 
the  answer  may  tend  to  criminate  him,  pro- 
vided, however,  that  no  evidence  so  given 
shall  be  \ised  or  receivable  in  evidence  against 
.such  person  in  any  criminal  proceedings 
thereafter  instituted  against  him  other  than 
a  prosecution  for  ]H>rjiiry  in  giving  such  evi- 
dence; and  it  is  iiiiniMt<'rial  that  defendant 
gave  the  testimony  without  objection,  for  he 
was  bound  to  answer  and  an  objection  would 
have  l)cen  unavailing.  Reg.  v.  Tboinpson,  4 
Can.  Cr.  Cas.  205,  17  Cim.  L.  T.  Occ.  Notes 
205,  2  Nojthwcst  Terr.  3!),  2  Terr.  L.  Rep. 
383. 

32.  Reg.  V.  ITnrriHoi),  !)  Cox  C.  C.  503. 

33.  State  v.  HaHcull,  (I  N.  H.  352;  Foster 
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V.  State,  32  Tex.  Cr.  39,  22  S.  W.  21;  David- 
son V.  State,  22  Tex.  App.  372,  3  S.  W.  662. 

Falsity  of  other  and  immaterial  testimony. 
—  On  a  trial  for  perjury,  it  is  competent  to 
show  the  falsity  of  other  and  immaterial 
parts  of  defendant's  testimony,  in  order  to 
exclude  the  idea  of  mistake,  and  as  tending 
to  show  corrupt  intention.  Dodge  v.  State, 
24  N.  J.  L.  455;  Jefferson  v.  State,  (Tex.  Cr. 
App.  1895)  29  S.  W.  1090. 

Antecedent  acts  and  declarations  of  de- 
fendant, being  part  of  the  res  gestce,  and 
material  as  matter  of  inducement,  may  be 
shown  in  evidence.  Tuttle  v.  People,  36  Y. 
431. 

Preventing  witnesses  from  testifying. —  la 

a  prosecution  for  perjury  alleged  to  have  been 
committed  at  the  trial  of  defendant's  brother 
for  murder,  testimony  that  defendant  had 
endeavored  to  prevent  witnesses  from  testi- 
fying against  his  brother  is  admissible  to 
show  corrupt  motive.  People  v.  Macard,  109 
Mich.  623,  67  N.  W.  968. 

Evidence  of  other  perjury  than  that  shown 
in  the  indictment  relating  to  the  same  oath 
and  subject-matter  of  the  perjury  charged 
may  be  properly  considered  by  the  jury  in 
determining  the  question  of  corrupt  intent  in 
swearing  to  the  false  matter  upon  which  the 
perjury  was  assigned.  State  v.  Raymond,  20 
Iowa  582. 

Expressions  of  malice. —  To  show  that  per- 
jury was  wilful  and  corrupt,  evidence  may 
be  given  of  expressions  of  malice  used  by 
defendant  toward  the  person  against  whom 
he  gave  the  false  evidence.  Rex  v.  ]\Iunton, 
3  C.  &  P.  498,  14  E.  C.  L.  682. 

Evidence  given  on  cross-examination. —  In 
a  prosecution  for  perjury,  based  on  defend- 
ant's false  testimony  in  a  civil  action,  evi- 
dence as  to  what  defendant  testified  to  on 
cross-examination  in  such  civil  action  is  ad- 
missible. McDonough  v.  State,  (Tex.  Cr. 
App.  1904)  84  S.  W.  594. 

34.  State  v.  McKinney,  42  Iowa  205 ;  State 
V.  Curtis,  34  N.  C.  270;  Brookin  v.  State,  27 
Tex.  App.  701,  11  S.  W.  645. 

Evidence  of  advice  of  counsel  is  adniisaible 
to  show  the  absence  of  a  corrupt  motive. 
Hood  -v.  Slate,  44  Ala.  81.    See  supra,  I,  C,  4. 

35.  Floyd  r.  State,  30  Ala.  511;  People 
r.  Dr)ody,'72  N.  Y.  App.  Div.  372,  76  N.  Y. 
Suppl.  606  [a/firinrd  in  172  N.  Y.  105,  04 
N.  K.  8071  ;  Slate  /■.  Smith,  47  Oreg.  485,  83 
Viu:  805  ;  U.  S.  r.  (Gardiner,  25  Fed.  Caa.  No. 
15,180rt,  2  Ilnyw.  &  11.  89. 
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Conversely,  defendant  may  offer  evidence  in  proof  of  his  good  faith  in  making 
the  alleged  false  statemeiit.^^ 

(ill)  Motive.  Evidence  to  show  motive  for  the  alleged  perjury  is  admissible 
on  behalf  of  the  prosecution/'  and  may  be  rebutted  by  defendant.^^ 

e.  Proceeding-  in  Which  Oath  Was  Administered.  To  identify  the  case  in 
which  the  perjury  is  alleged  to  have  been  connnitted  the  record  of  that  case  is 
admissible  in  evidence.^^ 

d.  Jurisdiction  and  Authority  to  Administer  Oath.  The  record  of  the  action 
or  proceeding  wherein  it  is  charged  in  the  indictment  that  the  accused  com- 
mitted perjury  is  also  admissible  for  the  purpose  of  showing  the  jurisdiction  of 
the  court  to  try  or  hear  the  case.^*^  So  it  has  been  held  that  any  competent 
evidence  tending  to  show  that  the  court  had  or  did  not  have  authority  is 
admissible.''^  The  authority  of  the  officer  administering  the  oath  need  not  be 
proved  by  his  commission  or  other  written  evidence  of  his  right  to  act  as  such,  but 
parol  evidence  is  admissible  to  show  that  he  was  an  officer  de  facto.^^  Defend- 


36.  State  v.  Allen,  94  Mo.  App.  508,  69 
S.  W.  604 ;  Luna  v.  State,  44  Tex.  Cr.  482,  72 
S.  W.  378. 

37.  Kitchen  v.  State,  26  Tex.  App.  165,  9 
S.  W.  461. 

38.  MeCord  v.  State,  83  Ga.  521,  10  S.  E. 
437;  Com.  V.  Brady,  7  Gray  (Mass.)  320. 

Bribery. —  Evidence  that  the  person  in 
whose  behalf  the  accused  testified  when  the 
alleged  perjury  was  committed  was  insolvent, 
or  of  limited  means,  is  not  admissible  to  repel 
imputation  of  bribery.  MeCord  v.  State,  83 
Ga.  521,  10  S.  E.  437. 

39.  Alabama. —  Boynton  v.  State,  77  Ala. 
29. 

Michigan. —  People  v.  Macard,  109  Mich. 
623,  67  N.  W.  968,  holding  that  the  files  of 
a  case  in  which  the  perjviry  is  alleged  to  have 
been  committed  are  properly  admitted  in  evi- 
dence for  the  purpose  of  showing  the  regu- 
larity of  the  proceedings  in  that  case. 

South  Dakota.— State  v.  Pratt,  (1907) 
112  N.  W.  152. 

Texas.—  Stanley  v.  State,  (Cr.  App.  1906) 
95  S.  W.  1076;  Eoss  v.  State,  40  Tex.  Cr. 
349,  50  S.  W.  336;  Martinez  v.  State,  39 
Tex.  Cr.  479,  46  S.  W.  826;  Smith  v.  State, 
31  Tex.  Cr.  315,  20  S.  W.  707  (holding  fur- 
ther that,  on  a  trial  for  perjury  alleged  to 
have  been  committed  in  a  justice's  court,  a 
claim  that  the  final  papers  of  judgment  and 
conviction  in  the  prosecution  in  the  justice's 
court  cannot  be  admitted  in  evidence,  because 
the  justice's  file  mark  does  not  show  of  what 
precinct  he  was  justice,  is  without  merit)  ; 
Kitchen  v.  State,  26  Tex.  App.  165,  9  S.  W. 
461  (holding  that  on  the  joint  trial  of  two 
persons  for  murder,  where  one  of  them-  was 
acquitted  by  direction  of  the  court  at  the 
conclusion  of  the  state's  testimony,  the  judg- 
ment of  such  acquittal  is  properly  admis- 
sible) ;  Partain  v.  State,  22  Tex.  App.  100,  2 
S.  W.  854. 

U7iited  States.— V.  S.  v.  Walsh,  22  Fed. 
644,  holding  further  that  the  clerk  of  the 
court  cannot  be  permitted  to  testify  that  the 
record  was  false. 

When  final  record  not  made  up. —  In  a 
trial  for  perjury,  the  original  pleadings, 
rulings,  and  judgment  of  the  court  in  the 


case  in  which  the  perjury  is  alleged  to  have 
been  committed  may  be  put  in  evidence, 
where  the  final  record  in  the  former  trial  has 
not  been  mads  up.  Smith  v.  State,  103  Ala. 
57,  15  So.  866;  Williams  v.  State,  68  Ala. 
551. 

Where  it  appeared  on  a  trial  for  perjury 
at  an  inquest  that  the  alleged  false  testimony 
was  given  on  another  than  the  date  of  the 
certificate  of  inquest,  it  was  proper  to  show 
that  such  certificate  was  erroneously  dated. 
Rogers  V.  State,  35  Tex.  Cr.  221,  32  S.  W. 
1044. 

Warrant  and  complaint. —  In  a  prosecu- 
tion for  perjury,  the  complaint  filed  and  the 
warrant  served  in  the  action  in  which  the 
false  testimony  was  given  are  competent  to 
prove  the  pendency  of  the  proceedings  to 
which  thev  relate.  State  v.  Horine,  70  Kan. 
256,  78  Pac.  411. 

Testimony  of  witness  swearing  out  war- 
rant.—  On  a  trial  for  false  swearing  it  is 
proper  to  permit  a  witness  to  testify  that  he 
swore  out  a  warrant  for  defendant's  arrest, 
charging  defendant  with  larceny,  it  being 
asserted  that  the  false  swearing  occurred  on 
the  trial  of  the  prosecution.  Barton  v.  Com., 
32  S.  W.  171,  396,  17  Ky.  L.  Rep.  580. 

40.  State  v.  Brown,  111  La.  170,  35  So. 
501;  State  v.  Pratt,  (S.  D.  1907)  112  N.  W. 
152. 

41.  Moss  V.  St^te,  (Tex.  Cr.  App.  1904) 
83  S.  W.  829. 

42.  State  v.  Hascall,  6  N.  H.  352;  Mahon 
V.  State,  46  Tex.  Cr.  234,  79  S.  W.  28  (hold- 
ing, however,  that  on  a  trial  for  perjury  in 
an  affidavit  sworn  to  before  a  a  deputy  clerk 
of  the  court  it  is  not  error  to  permit  the 
introduction  of  the  deputation  showing  his 
appointment)  ;  Woodson  v.  State,  24  Tex. 
App.  153,  6  S.  W.  184.    See  also  Biggsrstaff 

■r.  Com.,  11  Bush  (Ky.)  169. 

Challenger  at  election. —  Since  the  fact 
that  a  person  acted  as  a  challenger  at  an 
election,  and  was  recognized  as  such  by  the 
managers,  other  officials  and  the  people,  is 
prima  facie  evidence  of  his  authority,  and 
dispenses  with  the  production  of  a  commis- 
sion, it  is  proper  to  allow  a  witness  to  testify 
that  he  was  a  challenger  and  acted  as  such 
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ant  may  show  in  rebuttal  that  the  person  who  administered  the  oath  alleged  to 
be  false  had  no  authority  to  adiniiiister  it/^ 

e.  Administration,  Form,  and  Malcing  of  Oath.  In  a  prosecution  for  perjury, 
the  person  alleged  to  have  administered  the  oath,  or  defoTidant  himself,  or  any 
witness  present  at  such  alleged  swearing,  may  be  interrogated  fully  as  to  the  facts 
connected  therewith,  that  it  may  be  determined  whether  defendant  was  sworn.** 
So  also  the  subpoena  docket*''  and  defendant's  signature  to  affidavits  filed  in  the 
proceeding  in  which  the  perjury  is  alleged  to  have  been  committed  is  admissible 
to  prove  the  fact  that  he  was  sworn  as  a  witness  in  the  case.*''  Where  it  appears 
that  defendant  was  sworn  by  a  particular  officer  or  in  a  certain  county,  evidence 
to  show  that  in  fact  he  was  sworn  by  a  different  officer*^  or  in  a  different  county** 
is  admissible. 

f.  Materiality  of  Testimony  or  Assertion.  On  a  prosecution  for  perjury  the 
materiality  of  the  testimony  may  be  shown  by  introducing  all  or  so  mucli  of  the 
pleadings  in  the  action  as  show  the  issues,*^  together  with  proof  of  such  facts  as 
tend  to  show  the  testimony  to  be  on  a  material  issue.^° 

g.  Matter  Sworn  To.  Where  a  witness  is  indicted  for  perjury  alleged  to  have 
been  committed  while  giving  evidence  at  a  certain  trial,  the  prosecution  may 
prove  by  parol  evidence  what  the  accused  swore  to  at  such  trial,"'^  although  such 


after  receiving  oral  notice  of  his  appoint- 
ment.   Moore  v.  State,  52  Ala.  424. 

43.  Muir  v.  State,  8  Blaekf.  (Ind.)  154; 
Biggerstaff  v.  Com.,  11  Bush  (Ky.)  169; 
Lambert  v.  State,  76  N.  Y.  220,  32  Am.  Rep. 
293;  People  v.  Albertson,  8  How.  Pr.  (N.Y.) 
363.  Compwre  Greene  v.  People,  182  111.  278, 
55  N.  E.  341. 

Evidence  to  show  disability  of  ofScer. — 
Where  an  officer  has  been  legally  appointed 
and  has  color  of  office  and  a  semblance  of 
authority,  he  is  to  be  regarded  as  an  officer 
de  facto,  and  evidence  as  to  subsequent  dis- 
ability, non-residence,  or  the  like  is  inad- 
missible in  a  perjury  ease.  State  v.  Wil- 
liams, 61  Kan.  739,  60  Pac.  1050,  60  Kan. 
837,  58  Pac.  476.  Where,  however,  the  evi- 
dence to  show  that  the  officer  was  one  de  jure 
or  de  facto  is  at  best  but  prima  facie,  proof 
that  he  was  a  non-resident  and  was  in- 
capable of  holding  the  office  is  competent  to 
rebut  any  presumption  arising  from  such 
evidence.  Lambert  v.  People,  76  N.  Y.  220, 
32  Am.  Rep.  293,  6  Abb.  N.  Cas.  181  irevers- 
ing  14  Hun  512]. 

44.  Markey  v.  State,  47  Fla.  38,  37  So. 
63;  Trevinio  v.  State,  (Tex.  Cr.  App.  1905) 
88  S.  W.  356,  holding  that  where,  in  a  prose- 
cution for  perjury,  it  was  alleged  that  a 
justice  of  the  peace  administered  tlie  oath  to 
defendant,  it  was  proper  to  prove  by  an  inter- 
preter who  acted  at  the  time  that  he  had 
intarprcted  the  oath  to  defendant. 

Proof  of  a  general  practice  in  court  to  ad- 
minister an  oath  lo  potitinncrs  for  writs  in 
certain  cases  is  adiiiissihlp  on  a  trial  for 
perjury  to  prove  tliat  (he  oath  was  admin- 
iRtcrcd  as  indicated  by  the  clerk's  jurat. 
Com.  V.  Kimball,  108  Mass.  473. 

45.  Smith  v.  Static,  lO;!  Ala.  57,  15  So. 
800. 

46.  Scliniidt  V.  U.  S.,  133  Fed.  257,  66 
0.  (',.  A.  :iHO. 

47.  .FfflVTHon  V.  State,  (Tex.  Cr.  App. 
1899)  49  S.  W.  88  (liolding  that  on  an  issue 
as  to  whether  tlie  judge  or  the  clerk  swore 
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defendant  in  a  former  trial,  the  cost  bill, 
containing  the  clerk's  charge  for  swearing 
the  witness,  is  competent)  ;  Jefferson  v.  State, 
(Tex.  Cr.  App.  1895)  29  S.  W.  1090. 

48.  State  v.  Chamberlin,  30  Vt.  559. 

49.  Nance  v.  State,  126  Ga.  95,  54  S.  E. 
932;  State  v.  Brown,  111  La.  170,  35  So. 
501 ;  Moroney  v.  State,  45  Tex.  Cr.  524,  78 
S.  W.  696. 

50.  California. —  People  v.  Lem  You,  97 
Cal.  224,  32  Pac.  11. 

Connecticut. —  State  V.  Vandemark,  77 
Conn.  201,  58  Atl.  715. 

Michigan. —  People  v.  Macard,  109  Mich. 
623,  67  N.  W.  968. 

Monta^ia. —  State  v.  Gibbs,  10  Mont.  213, 
25  Pac.  289,  10  L.  R.  A.  749. 

Texas. —  Moroney  v.  State,  45  Tex.  Cr.  524, 
78  S.  W.  696.  But  see  Freeman  v.  State,  43 
Tex.  Cr.  580,  67  S.  W.  499,  holding  that,  on 
a  prosecution  for  perjury  alleged  to  have 
been  committed  while  testifying  at  a  certain 
trial,  evidence  of  what  other  witnesses  testi- 
fied to  on  such  trial  is  inadmissible. 

T'ermoni.— State  v.  Camlej',  07  Vt.  322,  31 
Atl.  840. 

See  39  Cent.  Dig.  tit.  "  Perjury,"  §  113. 

Admission  of  the  entire  testimony  of  de- 
fendant on  the  former  trial  is  prejudicial 
eiror.  Wilkinson  V.  People,  226  111.  135,  80 
N.  E.  699. 

The  mere  opinion  of  witnesses  cannot  be 
adduced  as  evidence  to  prove  the  materiality 
of  the  alleged  false  evidence.    Foster  v.  State, 
32  Tex.  Cr.  39,  22  S.  W.  21 ;  Washington 
State,  23  Tex.  App.  330,  5  S.  W.  119. 

Evidence  that  the  false  testimony  was  not 
considered  by  the  court  in  giving  its  judg- 
UKMit  is  inadmissible.  Barnes  v.  State,  15 
Ohio  Cir.  Ct.  14,  8  Ohio  Cir.  Dec.  153. 

51.  Peo])lo  V.  Curtis,  50  Cal.  95;  Stanley 
r.  Stale,  (Tex.  Cr.  App.  1900)  95  S.  W. 
107(!;  Stanley  v.  State,  (Tex.  Cr.  App.  1903) 
74  S.  W.  318.  TT|)on  a  charge  of  perjury  in 
reHi)i>cl;  of  evidence  taken  by  a  magistral;^  on 
nKjuiring  sureties  to  keep  the  peace  (Rev. 
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testimony  M'-as  not  reduced  to  writing  as  required  by  statute.^'-^  The  fact  that  a 
witness  is  unable  to  give  the  entire  testimony  given  by  defendant  does  not  pre- 
vent him  from  testifying  to  the  particular  part  of  his  testimony  on  whicli  the 
perjury  is  assigned.^^  Under  some  circumstances  the  affidavit  of  another  party  is 
admissible  for  the  purpose  of  showing  wliat  the  prisoner  swore  to.^* 

h.  Truth  OP  Falsity  of  Oath.  The  falsity  of  tlie  testimony  of  defendant  may 
be  shown  by  any  evidence  whicli  is  competent  against  him.^^  Thus  the  res  gestae 
of  the  prosecution  in  regard  to  which  defendant  is  claimed  to  have  testified 


Code,  §  748  (2)  ),  the  false  statement  may  be 
proved  by  oral  testimony,  although  not  re- 
corded in  the  minutes  of  evidence  then  made 
by  the  magistrate.  Rex  k.  Doyle,  12  Can. 
Cr.  Cas.  69. 

Reading  stenographic  notes. —  In  a  prosecu- 
tion for  perjury  the  official  reporter  may 
properly  be  allowed  to  read  a  typewritten 
transcript  of  his  stenographic  notes  taken  on 
a  hearing  for  divorce  to  prove  the  testimony 
of  defendant  charged  as  perjurious.  Hereford 
V.  People,  197  111.  222,  64  N.  E.  310. 

Perjury  before  grand  jury. —  On  the  trial 
of  one  for  perjury  alleged  to  have  been  com- 
mitted before  a  grand  jury,  another  witness 
•on  the  same  indictment  who  was  in  the  grand 
jury  room  while  such  person  was  under  ex- 
amination is  competent  to  prove  what  he 
swore  to ;  and  so  is  a  police  officer  who  was 
stationed  within  the  grand  jury  room  door; 
these  persons  not  being  sworn  to  secrecy  as 
■are  the  members  of  the  grand  jury.  Reg.  v. 
Hughes,  1  C.  &  K.  519,  47  E.  C.  L.  519.  The 
foreman  of  the  grand  jury  cannot  be  called 
upon  to  give  evidence  as  to  what  the  de- 
fendant swore  to.  Reg.  v.  Gazard,  8  C.  &  P. 
595,  34  E.  C.  L.  911. 

False  swearing. —  Bullitt  Cr.  Code  Ky. 
§  113,  providing  that  a  member  of  the  grand 
jury  may  be  required  to  disclose  the  testi- 
mony of  a  witness  examined  before  the  grand 
jury  on  a  prosecution  of  the  witness  for 
perjury,  does  not  make  such  testimony  ad- 
missible on  a  trial  for  the  statutory  offense 
•of  false  swearing  before  a  grand  jury,  which 
is  a  distinct  offense  from  that  of  perjury. 
Com.  V.  Scowden,  92  Ky.  120,  17  S.  W.  205, 
13  Ky.  L.  Rep.  404. 

Notes  of  evidence  taken  by  a  judge  on  a 
"trial  are  not  admissible  in  evidence  to  prove 
"what  was  said  on  the  trial.  Reg.  v.  Child,  5 
Cox  C.  C.  197.  But  see  Reg.  v.  Morgan,  6 
C-ox  C.  C.  107. 

Subsequent  testimony  admissible  to  show 
no  retraction. —  Where  it  has  been  proved 
that  defendant  testified  as  charged  on  the 
day  named  in  the  indictment,  it  is  proper  to 
allow  proof  that  on  the  following  day  he  again 
testified  to  the  same  effect  in  the  same  pro- 
ceeding without  being  again  sworn,  for  the 
purpose  of  showing  that  he  did  not  explain, 
qualify,  or  retract  his  testimony  of  the  pre- 
-vious  "day.  Maynard  v.  State,  135  111.  416,  25 
E.  740. 

52.  People  v.  Curtis,  50  Cal.  95 ;  Stanley  v. 
State,  (Tex.  Cr.  App.  1903)  74  S.  W.  318. 

53.  Com.  V.  Farley,  Thach.  Cr.  Cas.  (Mass.) 
674;  Hutcherson  v.  State,  33  Tex.  Cr.  67,  24 
S.  W.  908.  Compare  Rex  v.  Dowlin,  1  Peake 
N.  P.  170 ;  Rex  V.  Jones,  1  Peake  N.  P.  37. 


54.  U.  S.  V.  Buete,  24  Fed.  Cas.  No. 
14,680a,  2  Hayw.  &  H.  49. 

55.  Alabama. —  Bradford  v.  State,  134  Ala. 
141,  32  So.  742. 

Massachusetts. —  Com.  v.  Butland,  119 
Mass.  317. 

Texas. —  Stanley  v.  State.  (Cr.  App.  1906) 
95  S.  W.  1076;  Foreman  v.  State,  (Cr.  App. 
1904)  85  S..  W.  809;  McDonough  v.  State, 
(Cr.  App.  1904)  84  S.  W.  594;  McLeod  v. 
State,  (Cr.  App.  1903)  75  S.  W.  522;  Rogers 
V.  State,  35  Tex.  Cr.  221,  32  S.  W.  1044. 

Vermont. —  State  v.  Marsh,  73  Vt.  176,  50 
Atl.  861. 

Wisconsin. —  Komp  v.  State,  129  Wis.  20, 
108  N.  W.  46. 

See  39  Cent.  Dig.  tit.  "Perjury,"  §  115. 

Contrary  statements  by  accused  at  other 
times. —  Statements  by  defendant,  either 
verbal  or  in  writing,  under  oath  or  not, 
which  conflict  with  the  statement  under  oath 
on  which  the  indictment  is  founded,  are  com- 
petent evidence.  State  v.  Blize,  111  Mo.  464, 
20  S.  W.  210;  Dodge  v.  State,  24  N.  J.  L. 
455;  Cordway  v.  State,  25  Tex.  App.  405,  8 
S.  W.  670;  Littlefield  v.  State,  24  Tex.  App. 
167,  5  S.  W.  650. 

Evidence  of  corroborative  circumstances  is 
not  rendered  inadmissible  by  the  fact  that  it 
also  tends  to  prove  another  distinct  offense. 
Maynard  v.  State,  135  111.  416,  25  N.  E.  740. 

Cognate  perjuries. —  The  prosecution,  to 
sustain  a  proper  assignment  of  perjury,  may 
show  the  falsity  of  defendant's  statements  re- 
garding other  and  correlative  facts.  Brown 
V.  State,  57  Miss.  424;  Anderson  v.  State,  24 
Tex.  App.  705,  7  S.  W.  40  loverruling  State 
V.  Buie,  43  Tex.  532] ;  Reg.  v.  Gardiner,  8 
C.  &  P.  737,  2  Moody  C.  C.  95,  34  E.  C.  L. 
992. 

Opinion  of  witness  as  to  falsity. —  On  a 

trial  for  perjury,  a  witness  for  the  state, 
after  reciting  what  the  accused  testified  to 
when  the  alleged  perjury  was  committed,  may 
state  that  it  was  false,  at  the  same  time 
stating  facts  which  conclusively  show  that  it 
was  false.  Adams  v.  State,  93  Ga.  166,  18 
S.  E.  553;  Rogers  v.  State,  35  Tex.  Cr.  221, 
32  S.  W.  1044. 

Books  and  papers  of  defendant. —  The 
falsity  of  the  oath  upon  which  perjury  is 
assigned  may  be  shown  by  the  books  and 
papers  of  defendant  kept  under  his  control 
and  subject  to  his  inspection.  U.  S.  v.  Mayer, 
26  Fed.  Cas.  No.  15,753,  Deady  127. 

In  a  prosecution  for  perjury  for  denying 
the  execution  of  a  mortgage,  evidence  of  the 
genuineness  of  the  signature  of  an  attesting 
witness  who  had  died,  admitted  to  prove  the 
execution  of  the  mortgage  in  accordance  with. 
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falsely,^®  including  declarations  of  the  participants  made  at  the  time,'"'  may  be 
adduced  in  evidence  against  defendant.  So  also  positive  proof  of  the  guilt  of 
the  accused  in  the  trial  on  which  the  alleged  false  testimony  was  given  is  adinis- 
sible  ;  but  confessions  of  guilt  by  such  person  made  in  the  absence  of  defendant,'** 
and  evidence  as  to  his  conduct  at  and  prior  to  the  time  of  his  arrest,*^^  are  inadmis- 
sible. To  prove  the  truth  of  his  alleged  false  testimony,  defendant  is  entitled  to 
introduce  any  competent  evidence  in  rebuttal. 

i.  Subornation  of  PeFjury.  On  the  trial  of  a  charge  of  subornation  of  per- 
jury, evidence  may  be  received  of  other  attempts  to  induce  other  persons  to  tes- 
tify falsely  in  the  same  action.*'^  So  also  evidence  of  the  testimony  before  a  grand 
jury  of  the  witness  claimed  to  have  been  suborned  is  admissible  as  bearing  upon 
the  motive  of  defendant  in  procuring  him  to  testify  otherwise  on  the  trial  of  the 
indictment  of  defendant  which  was  based  upon  this  witness'  testimony.®^ 

3.  Weight  and  Sufficiency  —  a.  In  General.  Proof  of  perjury  need  not  be 
more  positive  than  that  of  any  other  criminal  act,  and  it  is  sufficient  if  it  be 
proved  to  the  satisfaction  of -the  jury  and  beyond  reasonable  doubt."  Guilt  may 
be  established  by  circumstantial  evidence,  but  the  circumstances  must  be  consistent 
■with  defendant's  guilt  and  inconsistent  with  his  innocence.®^  Where  oral  evidence 
is  exclusively  relied  on,  there  must  be  two  witnesses,  or  one  witness  corroborated 
by  circumstances  proved  by  independent  testimony.^^  A  living  witness  may, 
however,  be  dispensed  with  altogether,  as  in  a  case  where  the  false  swearing  is 
directly  proved  by  documentary  evidence  springing  directly  from  defendant,  with, 
circumstances  showing  his  corrupt  intent.^'' 


the  formalities  required  by  law,  cannot  be 
considered  as  evidence  that  defendant  signed' 
the  mortgage.  Walker  v.  State,  107  Ala.  5, 
18  So.  393. 

56.  Heflin  v.  State,  88  Ga.  151,  14  S.  E. 
112,  30  Am.  St.  Rep.  147;  State  v.  Williams, 
34  La.  Ann.  959 ;  Eighmy  v.  People,  79  N.  Y. 
646;  Fresman  v.  State,  44  Tex.  Cr.  496,  72 
S.  W.  1001. 

57.  Hefiin  v.  State,  88  Ga.  151,  14  S.  E. 
112,  30  Am.  St.  Rep.  147. 

58.  Galloway  v.  State,  29  Ind.  442. 

59.  Brown  v.  State,  57  Miss.  424;  Reavis 
V.  State,  6  Wyo.  240,  44  Pac.  62.  Contra, 
Martin  v.  State,  33  Tex.  Cr.  317,  26  S.  W. 
400.  See  also  McCoy  v.  State,  (Tex.  Cr.  App. 
1903)  73  S.  W.  1057. 

60.  Galloway  v.  State,  29  Ind.  442. 

61.  Georgia. —  Flemister  v.  State,  48  Ga. 
170. 

Illinois. —  Maynard  v.  State,  135  111.  416, 
25  N.  E.  740. 

loiixt.—  State  V.  Swafford,  98  Iowa  302,  67 
N.  W.  284;  State  v.  Seaton,  8  Iowa  138. 

Louisiana. —  State  v.  Faulk,  30  La.  Ann. 
831. 

Mississippi. —  See  Hemphill  v.  State,  71 
Miss.  877.  10  So.  261. 

North  Gwrolina. —  State  v.  Jones,  91  N.  C. 
629. 

Trxns. —  Parker  v.  State,  25  Tex.  App.  743, 
9  S.  W.  42. 

Sec  39  Cent.  Dig.  tit.  "Perjury,"  §  115. 

The  judgment  of  acquittal  on  tlio  trial  on 
■W'liicli  llu;  perjury  wmh  conniiittod  is  not  ad- 
TniHsil)I<!  to  hIiow  (Icff^ndant's  iiiiioconco.  State 
V.  WilliiiDiH,  60  Klin.  837,  58  Pac.  470; 
Iliilcl]<TKon  V.  Sdito,  33  Tex.  Cr.  07,  24  S.  W. 
fl()8. 

Opportunity  to  do  as  sworn. —  Defendant 
may  hIiow,  to  pHtdbliHli  the  truth  of  liia  oath, 
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that  he  had  opportunity  to  do  what  he  said 
he  did  do.  State  v.  Swafford,  98  Iowa  362, 
67  N.  W.  284. 

Explanatory  parts  of  testimony. — A  person 
charged  with  perjury  committed  in  a  civil 
action  is  entitled  to  have  put  in  evidence 
those  parts  of  his  testimony  in  the  civil 
action  which  may  be  explanatory  of  the  state- 
ments in  respect  of  which  the  perjury  is 
charged.    Rex  v.  Coote,  8  Can.  Cr.  Gas.  199,, 

10  Brit.  Col.  285. 

Declarations  of  defendant. —  Defendant  in 
a  perjury  case  cannot  offer  his  own  declara- 
tions to  prove  the  truth  of  the  alleged  false 
testimony.  State  v.  Hunt,  137  Ind.  537,  37 
N.  E.  409. 

63.  People  v.  Van  Tassel,  26  N.  Y.  App. 
Div.  445,  50  N.  Y.  Suppl.  53,  holding  such 
evidence  admissible  when  it  bears  directly 
upon  the  subjects  of  motive  and  intent  in  the 
commission  of  the  offense,  relates  to  the  same- 
transaction,  and  is  connected  in  point  of  time. 

63.  State  v.  Waddle,  100  Iowa  57,  69  N.  W. 
279. 

64.  People  v.  Dowdall,  124  Mich.  100,  82 
N.  W.  810. 

65.  State  v.  Faulkner,  175  Mo.  540,  75 
S.  W.  110;  Maroncy  v.  State,  45  Tex.  Cr. 
524,  78  S.  W.  696;  Plummer  v.  State,  35 
Tex.  Cr.  202,  33  S.  W.  228. 

Cal.  Code  Civ.  Proc.  §  968,  requiring  direct 
evidence  in  perjury  cases,  means  tliat  there 
must  1)0  direct  evidence  only  as  to  the 
falsify  of  the  testimony  charged  to  be  per- 
jury. People  V.  Rodley,  131  Cal.  240,  03 
Pac.  351. 

66.  See  infra,  IT,  C,  4. 

07.  1 1.  S.  V.  Wood.  14  Pot.  (IT.  S.)  -130,  10 
L.  ed.  527;  U.  R.       llnll,  44  Fed.  HiU,  10 

11  R.  A.  324.  Sec  also  Com.  v.  Davis,  92 
Ky.  400,  18  S.  W.  10,  13  Ky.  L.  Rep.  070. 
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b.  Intent  and  Knowledge  of  Falsity.  To  convict  of  perjury  it  must  be  shown 
"beyond  reasonable  doubt  tliat  the  testimony  of  defendant  was  given  wilfully  and 
<;orruptly.^^ 

e.  Proceeding  in  Which  Oath  Was  Administered.  In  order  to  convict  a  witness 
of  perjury  alleged  to  have  been  committed  on  tiie  trial  of  a  case  in  a  court  of  record, 
the  record  of  the  case,  or  a  duly  authenticated  transcript  thereof,  is  necessary  to 
prove  the  judicial  proceeding  in  the  course  of  which  the  alleged  perjury  was  com- 
mitted,^^ unless  such  formal  proof  is  waived.™  Where  the  pendency  of  the  action 
in  which  the  false  testimony  was  given  has  been  shown  by  the  records,  and  the 
trial  thereof  by  oral  testimony,  the  trial  and  disposition  of  the  case  need  not  be 
shown  by  record.'^ 

d.  Jurisdiction  and  Authority  to  Administer  Oath.  In  a  prosecution  for  per- 
jury, the  jurisdiction  of  the  court  over  the  proceedings  in  which  the  alleged  per- 
jury was  committed,  or  the  authority  of  the  officer  administering  the  oatii,  as  the 
•case  may  be,  must  be  proved.'^    As  to  the  authority  of  the  officer  administering 


Cases  in  which  living  witness  is  unneces- 
sary.— A  living  witness  may  be  dispensed 
with  and  documentary  or  written  testimony  be 
relied  upon  to  convict  in  cases  where  a  per- 
son is  charged  with  the  perjury,  directly  dis- 
proved by  documentary  or  written  testimony 
springing  from  himself,  with  circumstances 
showing  a  corrupt  intent ;  in  cases  where 
"the  perjury  charged  is  contradicted  by  the 
public  record  proved  to  have  been  well  known 
to  defendant  when  he  took  the  oath,  the  oath 
only  being  proved  to  have  been  taken;  in 
cases  where  a  party  is  charged  with  taking 
an  oath  contrary  to  what  he  must  neces- 
sarily have  known  to  be  the  truth,  and  the 
false  swearing  can  be  proved  by  his  own 
letters,  relating  the  facts  sworn  to,  or  by 
other  written  testimony  existing  and  being 
found  in  the  possession  of  defendant,  and 
T\-hich  has  been  treated  by  him  as  containing 
the  evidence  of  the  fact  recited  in  it.  U.  S. 
V.  Wood,  14  Pet.  (U.  S.)  430,  10  L.  ed.  527. 

68.  Mason  v.  State,  55  Ark.  529,  18  S.  W. 
827;  Goad  v.  State,  106  Tenn.  175,  61  S.  W. 
79.    See  swpra,  I,  B,  2,  b,  (I). 

Evidence  that  defendant  had  no  reasonable 
ground  for  believing  the  fact  to  which  he 
testified  is  sufficient  to  show  a  corrupt  motive 
in  giving  such  testimony.  State  v.  Clough, 
111  Iowa  714,  83  N.  W.  727.  See  sttpra,  I, 
3,  2,  b,  (II). 

Inability  to  read. —  If  perjury  is  assigned 
■on  the  affidavit  of  one  who  cannot  read,  his 
understanding  of  its  statements  must  be 
proved.  Hernandez  v.  State,  18  Tex.  App. 
134,  51  Am.  Dec.  295. 

69.  McMurry  v.  State,  6  Ala.  324  (holding 
further  that  on  the  trial  of  an  indictment 
for  perjury  in  an  action  growing  out  of  a 
■written  contract,  it  is  necessary  to  produce 
the  contract  as  well  as  the  record  or  papers 
of  the  suit)  ;  Heflin  v.  State,  88  Ga.  151,  14 
S.  E.  112,  30  Am.  St.  Rep.  147;  Respublica 
v.  Goss,  2  Yeates  ( Pa. )  479  ;  Rex  v.  Drum- 
mond,  10  Can.  Cr.  Cas.  340,  10  Ont.  L. 
Rep.  546  (holding  that  upon  a  trial  for 
perjury  alleged  to  have  been  committed  at 
a  previous  trial  for  a  criminal  offense, 
the  fact  of  the  previous  trial  must  be 
proved   by   the   production   of   the  indict- 


ment and  the  formal  record,  or  of  a  cer- 
tificate under  section  691  of  the  criminal 
code;  the  evidence  of  the  clerk  of  the  court, 
accompanied  by  the  production  of  his  min- 
utes of  the  trial,  and  the  evidence  of  the 
court  stenographer  who  took  down  the  evi- 
dence at  the  trial,  are  not  proof  of  the  indict- 
ment and  trial) . 

Proof  that  defendant  was  sworn  and  testi- 
fied in  the  case  will  not  dispense  with  the 
necessity  of  legally  proving  the  existence  of 
the  case  by  the  record  thereof.  Heflin  v. 
State,  88  Ga.  151,  14  S.  E.  112,  30  Am.  St. 
Rep.  147. 

Upon  an  indictment  for  perjury  in  a  fed- 
eral court  it  is  not  necessary  to  produce  a 
copy  of  the  record  in  the  cause  in  which  the 
perjury  was  committed,  as  such  court  is  pre- 
sumed to  know  its  own  record.  U.  S.  v. 
Erskine,  25  Fed.  Cas.  No.  15,057,  4  Cranch 
C.  C.  299. 

Plea  in  civil  action. —  The  non-production 
by  the  prosecution,  on  a  trial  for  perjury,  of 
the  plea  which  was  filed  in  the  civil  suit 
wherein  defendant  is  alleged  to  have  given 
false  testimony,  is  not  material  where  the 
assignment  of  perjury  has  no  reference  to  the 
pleadings ;  but  defendant,  if  he  wishes,  may, 
in  case  the  plea  be  not  produced,  prove  its 
contents  by  secondary  evidence.  Reg.  v.  Ross, 
28  L..  C.  Jur.  261,  1  Montreal  Q.  B.  227. 

70.  Heflin  v.  State,  88  Ga.  151,  14  S.  E. 
112,  30  Am.  St.  Rep.  147;  King  v.  State,  32 
Tex.  Cr.  463,  24  S.  W.  514. 

71.  Barnes  v.  State,  15  Ohio  Cir.  Ct.  14,  8 
Ohio  Cir.  Dec.  153. 

72.  Eighmy  v.  People,  79  N".  Y.  546  (hold- 
ing, however,  that  upon  an  indictment  for 
perjury  in  testimony  given  by  the  accused  be- 
fore a  referee,  proof  of  the  entry  of  the  order 
of  reference  is  not  required  where  the  grant- 
ing of  the  order  by  the  court  gave  the  referee 
jurisdiction)  ;  Reg.  v.  Gagan,  17  U.  C.  C.  P. 
530;  Reg.  v.  Mason,  29  U.  C.  Q.  B.  431 
(where,  however,  upon  an  indictment  for 
perjury  committed  upon  the  hearing  of  a 
complaint  before  a  magistrate,  the  informa- 
tion having  been  proved,  it  was  held,  upon 
a  case  reserved,  that  it  was  unnecessary  to 
prove  any  summons  issued,  or  any  step  taken, 
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the  oath,  it  is  sufficient  to  prove  tliat  he  was  acting  as  sucli,''^  without  putting  in 
evidence  his  coinniission  or  other  facts  giving  jurisdiction/'' 

e.  Administration,  Form,  and  Making  of  Oath.  Tiie  fact  that  defendant  waa 
sworn,  niust  be  proved,  but  not  necessarily  by  positive  evidence ;  circumstantial 
evidence  is  sufficient  for  this  purposeJ^'  Tlie  official  certificate  of  a  notary,  magis- 
trate, or  other  officer,  together  with  proof  of  the  authenticity  of  the  signatures  of 
the  affiant  and  the  officer,  \&  jprima  facie  proof  of  the  proper  execution  of  an 
affidavit  upon  which  a  prosecution  for  perjury  is  founded,™  and  evidence  that  tlie 
oath  was  never  actually  administered  must  be  strong  and  convincing  to  justify 
the  court  in  taking  the  case  from  the  jury." 

f.  Matei'iality  of  Testimony  or  Assertion.  To  sustain  an  indictment  for  per- 
jury, tliere  must  be  proof  that  the  false  testimony  was  material  to  the  issue,'* 


to  bring  the  person  complained  of  before  the 
magistrate ;  for  so  long  as  he  was  present, 
the  manner  of  getting  there  was  immaterial ) . 

Special  term  of  court. —  Where  the  case  in 
■which  the  alleged  perjury  was  committed 
was  tried  at  a  spscial  term  of  court,  it  is 
not  necessary  to  report  or  prove  the  order  of 
the  judge  directing  such  special  term  to  be 
held,  nor  the  governor's  appointment  of  the 
particular  judge  holding  it.  State  v.  Led- 
ford,  28  N.  C.  5. 

Proof  that  stenographer  taking  deposition 
was  sworn. —  The  fact  that  the  stenographer, 
who  took  a  deposition  in  a  civil  case,  on 
which  perjury  is  assigned,  had  been  sworn 
as  required  by  statute,  must  be  proved  by 
the  record  or  proceedings  in  the  ease  in 
which  the  deposition  was  taken.  Reg.  v. 
Downie,  3  Montreal  Q.  B.  360.  Compare  Reg. 
V.  Leonard,  3  Montreal  Leg.  N.  211,  where 
the  record  evidence  was  held  sufficient. 

Place  where  oath  was  administered. —  On 
the  trial  of  one  for  perjury  in  making  an 
affidavit,  if  the  state  and  county  are  given 
in  the  venue  of  the  affidavit,  this  is  ample 
evidence,  in  the  absence  of  contrary  proof, 
to  show  that  the  oath  was  administered  in 
the  county  named  in  the  venue.  Van  Dusen 
V.  People,  78  111.  645. 

Offense  on  licensed  premises. —  On  a  trial 
for  perjury  alleged  to  have  been  committed 
before  justices  on  information  against  a  pub- 
lic-house keeper  for  an  offense  against  the 
licensing  acts,  the  license  must  be  produced 
in  order  to  show  the  jurisdiction  of  the  jus- 
tices. Reg.  V.  Evans,  17  Cox  G.  C.  37;  Reg. 
V.  Lewis.  12  Cox  C.  C.  163. 

73.  Indiana. —  Masterson  v.  State,  144  Ind. 
240,  43  N.  E.  138. 

loira. —  State  v.  Clough,  111  Iowa  714,  63 
N.  W.  727. 

Kansas. —  State  v.  Gcer,  48  Kan.  752,  30 
Pae.  236. 

KcntucJci/.—  T)nv/dy  v.  Com.,  17  S.  W.  187, 
13  Ky.  L.  llcp.  350. 

Michigan. —  Keator  v.  People,  32  Mich. 
484. 

Neio  York. —  People  V.  Ellcnhogon,  114 
N.  Y.  App.  Div.  182,  00  N.  Y.  Suppl.  807 
[alJirmMl  in  IHfi  N.  Y.  603,  70  N.  10.  1112]. 

Norlh  (Jaroliiia. —  State  (Jrcgory,  6  N.  C. 
69. 

ErKiland.—  Mi'\i.  v.  Newton,  1  0.  &  K.  460, 
47  E.  C.  T;.  460;  Reg.  v.  Ro))ertH,  ".4  Cox 
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C.  C.  101,  38  L.  T.  Rep.  N.  S.  690;  Rex  r. 
Howard,  1  M.  &  Rob.  187.    See  also  Reg.  v. 
Verelst,  3  Campb.  432,  14  Rev.  Rep.  775. 
See  3.9  Cent.  Dig.  tit.  "  Perjury,"  §  120. 

74.  State  v.  Geer,  48  Kan.  752,  30  Pac. 
236;  State  v.  Gregory,  6  N.  C.  69. 

75.  U.  S.  V.  Gardiner,  25  Fed.  Gas.  No, 
15,186a,  2  Hayw.  &  H.  89. 

Proof  that  defendant  was  sworn  as  a  wit- 
ness establishes,  in  the  absence  of  proof  to 
the  contrary,  that  a  binding  oath  was  ad- 
ministered to  him.  Greene  v.  People,  182 
111.  278,  55  N.  E.  341;  State  v.  Glisson,  93 
N.  C.  506.  But  see  Curtley  v.  State,  42  Tex. 
Cr.  227.  59  S.  W.  44. 

76.  Florida.—  Markey  v.  State,  47  Fla.  38, 
37  So.  53. 

MassacMisetts. —  Com.  v.  Warden,  11  Mete. 
406. 

Minnesota. —  State  v.  Madigan,  57  Minn. 
425,  59  N.  W.  490. 

New  Hampshire. — State  v.  Hascall,  6  N.  H. 
352. 

Ohio.—  See  Silver  v.  State,  17  Ohio  365. 

Wisconsin. —  Komp  v.  State,  129  Wis.  20, 
108  N.  W.  46. 

United  States.— U.  S.  v.  Baer,  6  Fed.  42, 
18  Blatchf.  403. 

England. —  Rex  v.  Morris,  2  Burr.  1189, 
1  Leach  C.  C.  60;  Rex  v.  Spencer,  1  C.  &  P. 
260,  R.  &  M.  97,  12  E.  C.  L.  157. 

See  39  Cent.  Dig.  tit.  "Perjury,"  §  121. 

77.  Komp  V.  State,  129  Wis.  20,  108  N.  W. 
46. 

Proof  independent  of  certificate  necessary. 

—  Case  V.  People,  7G  N.  Y.  242,  6  Abb.  N. 
Cas.  151  [reversing  14  Hun  503]. 

Where  the  notary  identified  the  genuine- 
ness of  the  authentication,  but  could  not 
otherwise  positively  or  directly  swear  that 
he  administered  an  oath,  and  defendant  and 
three  others  swore  that  no  oath  was  adminis- 
tered, but  tliat  the  affidavit  was  signed  by 
defendant  and  carried  out  of  the  room  to  the 
notary,  who  then  affixed  his  jurat,  a  convic- 
tion of  porjury  cannot  bo  sustainad.  Case  v. 
People,  76  N.  V.  242,  0  Abb.  N.  Cas.  151. 

Evidence  held  sufficient  to  show  oath  ad- 
ministered.—  Cronk  v.  People,  131  111.  56,  22 
N.  E.  862;  Komp  v.  State,  120  Wis.  20,  108 
N.  W.  46. 

78.  Bh'dsoo  Slate,  64  Ark.  474,  42  S.  W. 
800;  Gihsoii  r.  StiHc.  47  Fla.  34.  36  So.  706; 
Brown  r.  Stale,  47  Flu.  16,  36  So.  705;  Ricli 
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unless  by  statute  materiality  is  rendered  unnecessary ."^  The  record  of  the  case, 
or  a  dnly  authenticated  transcript  thereof,  is  necessary  for  this  purpose,^''  and  the 
fact  that  the  testimony  was  received  is  not,  standing  alone,  sufficient.**^  Where 
the  alleged  perjury  was  committed  on  a  trial  for  the  violation  of  a  city  ordinance, 
it  is  essential,  in  establishing  the  materiality  of  the  false  testimony,  to  show  that 
such  an  ordinance  creating  the  offense  existed.^^  In  no  event  can  the  materiality 
of  the  testimony  or  assertion  assigned  as  perjury  he  established  by  the  opinions  of 
witnesses.^^ 

g.  Matter  Sworn  to  and  Falsity  Thereof  —  (i)  In  General.  Before  one  can 
be  convicted  of  perjury,  it  must  be  established  beyond  a  reasonable  doubt  that  he 
testified  as  charged,^^  and  that  the  testimony  so  given  was  false.^^  It  is  not,  how- 
ever, necessary  that  the  whole  of  the  testimony  given  by  defendant  at  the  time 


V.  U.  S.,  1  Okla.  354,  33  Pac.  804;  Lawrence 
V.  State,  2  Tex.  App.  479. 

79.  Reg.  V.  Ross,  1  Montreal  Q.  B.  227,  28 
L.  C.  Jur.  261.    See  supra,  I,  B,  6,  a,  (I). 

80.  Heflin  v.  State,  88  Ga.  151,  14  S.  E. 
112,  30  Am.  St.  Rep.  147. 

Where  the  perjury  charged  is  denying  the 
execution  of  a  deed  introduced  in  evidence  in 
an  action  of  ejectment,  the  materiality  of 
the  dead  to  the  issue  in  ejectment  must  be 
shown  by  the  introduction  of  the  deeds  con- 
stituting the  chain  of  title  of  which  such 
deed  was  a  link.  Young  v.  People,  134  III. 
37,  24  N.  E.  1070. 

81.  Com.  V.  Pollard,  12  Mete.  (Mass.) 
225;  Lawrence  v.  State,  2  Tex.  App.  479. 

82.  Gardner  v.  State,  80  Ark.  264,  97 
S.  W.  48. 

83.  Washington  v.  State,  23  Tex.  App.  336, 
6  S.  W.  119. 

84.  Bradford  v.  State,  134  Ala.  141,  32 
So.  742  (holding  that  it  is  enough  to  prove 
substantially  what  defendant  said)  ;  Med- 
lock  V.  State,  (Tex.  Cr.  App.  1904)  82  S.  W. 
508. 

Ambiguous  averment. —  Where  the  evidence 
as  to  what  was  sworn  to  is  ambiguous,  it  is 
insufficient.    Reg.  v.  Bird,  17  Cox  C.  C.  387. 

85.  See  the  cases  cited  infra,  this  note. 
Evidence  held  sufficient  to  show  falsity  of 

oath.— People  Parent,  139  Cai.  600,  73  Pac. 
423;  People  v.  Rodley,  131  Cal.  240,  63 
Pac.  351;  State  v.  Faulkner,  185  Mo.  673, 
84  S.  W.  967;  State  v.  Hunter,  181  Mo. 
316,  80  S.  W.  955;  Simpson  v.  State,  46  Tex. 
Cr.  77,  79  S.  W.  530;  Freeman  v.  State,  44 
Tex.  Cr.  496,  72  S.  W.  1001;  Martinez  v. 
State,  39  Tex.  Cr.  479,  46  S.  W.  826 ;  Lomax 
V.  State,  (Tex.  Cr.  App.  1897)  40  S.  W.  999; 
Rogers  v.  State,  35  Tex.  Cr.  221,  32  S.  W. 
1044. 

Evidence  held  insufficient  to  show  falsity 
of  oath.— Thomas  v.  State,  51  Ark.  138,  10 
S.  W.  193;  People  v.  Maxwell,  118  Cal.  50, 
50  Pac.  18;  People  v.  Strassman,  112  Cal. 
683,  45  Pac.  3;  People  v.  Porter,  104  Cal. 
415,  38  Pac.  88;  State  v.  Pratt,  (S.  D.  1907) 
112  N.  W.  152;  Meeks  v.  State,  32  Tex.  Cr. 
420,  24  S.  W.  98;  Gabe  v.  State,  (Tex.  App. 
1892)  18  S.  W.  413;  Cerns  V.  Territory,  3 
Wyo.  270,  21  Pac.  699;  Rex  v.  Cohon,  6  Can. 
Cr.  Cas.  386,  36  Nova  Scotia  240. 

Contradictory  statements  by  accused. — 
Testimony  of  defendant  directly  contradict- 


ing that  upon  which  the  perjury  is  assigned 
is  not  sufficient  evidence  of  the  falsity  of  the 
latter. 

Alabama. —  Peterson  v.  State,  74  Ala.  34. 

Florida. —  Freeman  v.  State,  19  Fla.  552. 

Ore(/ow.— State  v.  Buckley,  18  Oreg.  228, 
22  Pac.  838. 

Texas. —  Billingsley  v.  State,  (Cr.  App. 
1906)  95  S.  W.  520;  Agar  v.  State,  29  Tex. 
App.  605,  16  S.  W.  761 ;  Brooks  v.  State,  29 
Tex.  App.  582,  16  S.  W.  542. 

Virginia. —  Schwartz  v.  Com.,  27  Graft. 
1025,  21  Am.  Rep.  365. 

United  States.— \J.  S.  v.  Mayer,  26  Fed. 
Cas.  No.  15,753,  Deady  127. 

England.— B.ex  v.  Knill,  5  B.  &  Aid.  926 
note,  7  E.  C.  L.  505;  Reg.  v.  Hughes,  1  C.  & 
K.  519,  47  E.  C.  L.  519;  Reg.  v.  Wheatland, 
8  C.  &  P.  238,  34  E.  C.  L.  710;  Jackson's 
Case,  1  Lewin  C.  C.  270.  But  see  Reg.  v. 
Hook,  8  Cox  C.  C.  5,  Dears.  &  B.  606,  4  Jur. 
N.  S.  1026,  27  L.  J.  M.  C.  222,  6  Wkly.  Rep. 
518. 

But  see  People  v.  Burden,  9  Barb.  (N.  Y.) 
467. 

Where  a  joint  affidavit  made  by  defendant 
and  one  D  stated  "  Each  for  himself  maketh 
oath  and  saith,  that,  &e. ;  and  that  he  this 
deponent  is  not  aware  of  any  adverse  claim 
to  or  occupation  of  said  lot,"  and  defendant 
was  convicted  of  perjury  on  this  latter  allega- 
tion, it  was  held  that  there  was  neither  am- 
biguity nor  dovibt  in  what  each  defendant 
said,  but  that  each  in  substance  stated  that 
he  was  not  aware  of  any  adverse  claim  to  or 
occupation  of  said  lot.  Reg.  v.  Atkinson,  17 
U.  C.  C.  P.  295. 

Jurat  of  affidavit. —  To  sustain  a  conviction 
for  perjury  it  is  not  necessary  that  the 
jurat  of  the  affidavit  upon  which  the  perjury 
is  assigned  should  contain  the  place  at  which 
the  affidavit  was  sworn,  for  the  perjury  is 
committed  by  the  taking  of  the  oath,  and  the 
jurat,  so  far  as  that  is  concerned,  is  not 
material.  Reg.  v.  Atkinson,  17  U.  C.  C.  P. 
295. 

Perjury  in  deposition  taken  by  stenog- 
rapher.—  On  a  reserved  ease  arising  out  of  a 
conviction  for  perjury  had  upon  the  evidence 
of  the  stenographer  who  took  the  deposition, 
it  was  held  that  while  the  accused  could  not 
be  convicted  upon  the  notes  of  the  stenog- 
rapher, because  they  were  not  read  or  signed 
by  the  accused,  he  was  nevertheless  prop- 
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of  the  alleged  perjury  should  be  given  in  evidence ;  bo  mnch  thereof  as  relates  to 
the  particular  fact  on  which  the  perjury  is  assigned  is  sufficient.*^ 

(ii)  Proof  of  One  Assignment  'Sufficient.  Where,  in  an  indictment  for 
perjury,  there  are  several  distinct  assignments,  proof  of  any  one  of  them  is  suffi- 
cient to  support  tlie  indictment.*^  If,  however,  the  indictment  is  in  one  assign- 
ment, failure  to  prove  all  the  statements  substantially  as  alleged  is  fatal  to  the 
prosecution.**  And  where  there  are  a  number  of  allegations  of  perjury  in  one 
affidavit  made  by  defendant,  it  is  error  to  consider  each  charge  separately,  with- 
out reference  to  the  other  allegations  in  the  affidavit.*'^ 

h.  Subornation  of  Perjury.  "Where  defendant  is  charged  with  subornation  of 
perjury,  testimony  given  at  his  trial,  on  behalf  of  the  people,  by  the  person  whom 
he  procured  to  testify  falsely,  must,  if  corroborated,  be  submitted  to  the  jury.^ 

4.  Number  OF  Witnesses  AND  Corroboration  —  a.  Early  Rule.  It  was  formerly 
held  that  a  conviction  for  perjury  could  not  be  had  except  upon  the  direct 
testimony  of  two  witnesses.^^ 

b.  Modern  Rule  —  (i)  In  General.  But  this  rule  has  long  since  been  relaxed, 
and  it  is  now  held  that  a  charge  of  perjury  may  be  sustained  either  by  the  testi- 
mony of  two  witnesses,  or  by  that  of  one  witness  and  corroborating  circum- 
stances.^^   Positive  and  direct  evidence  is  absolutely  necessary  in  a  perjury  case; 


erly  convicted  on  the  evidence  of  the 
stenographer  given  from  his  recollection  of 
what  the  accused  said,  and  this  notwithstand- 
ing some  slight  irregularities  in  the  original 
suit.  Eeg.  V.  Leonard,  3  Montreal  Leg.  N. 
138  211 

86.  Dodge  V.  State,  24  K  J.  L.  455 ;  U.  S. 
V.  Erskine,  25  Fed.  Cas.  No.  15,057,  4  Cranch 
C.  C.  299;  Eex  v.  Rowley,  R.  &  M.  299,  21 
E.  C.  L.  756.  See  also  Rex  v.  Dowlin,  1 
Peake  N.  P.  170.  Compare  Eex  v.  Leefe,  2 
Campb.  134,  11  Rev.  Rep.  683;  Rex  v.  Jones, 
1  Peake  N.  P.  37. 

87.  Alabama. —  Bradford  v.  State,  134  Ala. 
141,  32  So.  742. 

Arkansas. —  Marvin  v.  State,  53  Ark.  395, 
14  S.  W.  87. 

Illinois. —  Hereford  v.  People,  197  111.  222, 
64  N.  E.  310. 

Mississippi. —  Page  v.  State,  59  Miss.  474. 

Missouri. —  State  v.  Taylor,  202  Mo.  1,  100 
S.  W.  41 ;  State  v.  Gordon,  196  Mo.  185,  95 
S.  W.  420;  State  v.  Day,  100  Mo.  242,  12 
S.  W.  365. 

Tsleio  Hampshire. —  State  v.  Blaisdell,  59 
N.  H.  328 ;  State  v.  Hascall,  6  N.  H.  352. 

Texas. — Adellberger  v.  State,  (Cr.  App. 
1897)  39  S.  W.  103;  Moore  v.  State,  32  Tex. 
Cr.  405,  24  S.  W.  95. 

Roe  39  Cent.  Dig.  tit.  "  Perjury,"  §  99. 

If  one  material  averment  is  charged  in  a 
variety  of  forms,  such  several  statements  do 
not  constitute  one  assignment  of  perjury; 
but  if  either  one  is  proved  false,  it  is  sulli- 
cient  to  warrant  a  conviction.  Dodge  v. 
State,  24  N.  J.  L.  455. 

88.  Brown  v.  State,  40  Tex.  Cr.  48,  48 
S.  W.  10!). 

89.  Rox  V.  Cohon,  0  Can.  Cr.  Cas.  380,  30 
Nova  Scotia  240. 

90.  Pi'opic  '/).  Van  TiiHsel,  20  N.  Y.  App. 
Div.  '1'15,  50  N.  Y.  Siip|)l.  53. 

Evidence  held  sufficient  to  sustain  convic- 
tion.—Stnlc  V.  UciiHwick,  85  Miiiii.  19,  88 
N.  W.  22  ;  Habcock  v.  U.  S.,  34  I'Vd.  873. 

91.  I{cg.  V.   HobertH,  2  C.  &  K.  007,  01 
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E.  C.  L.  607,  holding,  however,  that  it  is  not 
necessary  to  prove  by  two  witnesses  every 
fact  necessary  to  mal<e  out  the  assignment  of 
perjury.  See  also  Hereford  v.  People,  197 
111.  222,  64  N.  E.  310;  State  v.  Raymond,  20 
Iowa  582;  Territory  v.  Remuzon,  3  N.  M. 
368,  9  Pac.  598;  People  v.  Stone,  32  Hun 
(N.  Y.)  41. 

92.  Alabama. —  Peterson  v.  State,  74  Ala. 
34. 

District  of  Columbia. —  Cook  v.  U.  S.,  26 
App.  Cas.  427. 

Florida.— McClerkin  v.  State,  20  Fla.  879. 

Illinois. —  Hereford  v.  People,  197  111.  222, 
64  N.  E.  310;  Mackin  v.  People,  115  111.  312, 
3  N.  E.  222,  56  Am.  Rep.  167. 

Kentucky. —  Stamper  v.  Com.,  100  S.  W. 
286,  30  Ky.  L.  Rep.  992;  Sweat  v.  Com.,  96 
S.  W.  843,  29  Ky.  L.  Rep.  1067;  Goslin  v. 
Com.,  90  S.  W.  223,  28  Ky.  L.  Rep.  683; 
Wells  V.  Com.,  6  S.  W.  150,  9  Ky.  L.  Rep. 
658. 

Louisiana. — State  v.  Jean,  42  La.  Ann.  946, 
8  So.  480. 

Mississippi. —  Brown  v.  State,  57  Miss.  424. 

Neio  To7-k. — -People  v.  Stone,  32  Hun  41. 

North  Carolina. —  State  v.  Hawkins,  115 
N.  C.  712,  20  S.  E.  623. 

Pennsylvania. —  Com.  v.  O'Grady,  4  Pa. 
Dist.  732. 

8outh  Dakota.—  State  v.  Pratt,  (1907)  112 
N.  W.  152. 

rea;os.— Kel ley  v.  State,  (Cr.  App.  1907) 
103  S.  W.  189;  Wilkerson  v.  State,  (Cr.  App. 
1900)  55  S.  VV.  49;  Carter  v.  State,  (Cr. 
App.  1898)  43  S.  W.  990;  Maines  v.  State, 
20  Tex.  App.  14,  9  S.  W.  51. 

United  States.—  U.  S.  v.  Hall,  44  Fed.  804, 
10  L.  R.  A.  324;  U.  S.  v.  Coons,  25  Fed.  Cas. 
No.  14,860,  1  Bond  1. 

England.— 'Reg.  v.  Boulter,  3  C.  &  K.  230. 
5  Cox  C.  C.  543,  2  Den.  C.  C.  390,  10  Jur. 
135,  21  L.  J.  M.  C.  57;  Reg.  v.  Braithwaite, 
8  Cox  C.  C.  254,  1  F.  &  F.  038 ;  Rex  v.  May- 
how,  0  C.  &  P.  315,  25  E.  C.  L.  450. 

See  39  Cent.  Dig.  tit.  "  Perjury,"  §  125. 
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circumstantial  evidence  standing  alone  is  never  snfficient.^^  Direct  evidence  is  not 
limited  to  a  denial  in  ipsissimis  verbis  of  the  testimony  given  by  defendant,  but 
includes  any  positive  testimony  of  a  contrary  state  of  facts  from  that  sworn  to  l)y 
hitn  at  the  former  trial,  or  which  is  absolutely  incompatible  with  his  evidence,  or 
physically  inconsistent  with  the  facts  so  testified  to  by  him.^* 

(ii)  Corroboration — (a)  In  General  —  (1)  Necessity  —  (a)  In  General. 
In  no  case  can  a  conviction  for  perjury  be  secured  and  sustained  on  the  uncorro- 
borated testimony  of  one  witness.  Tlie  underlying  principle  of  this  rule  is,  that 
if  there  be  but  one  witness  to  prove  the  allegation  of  falsity,  then  oath  is  placed 
against  oath  and  it  remains  doubtful  where  the  truth  lies,  the  oath  of  the  accused, 
which  is  alleged  to  be  false,  being  sufficient  to  counterpoise  the  testimony  of  a 
single  witness."^  This  requirement  applies,  however,  only  to  proof  of  the  falsity 
of  the  oath.  A  single  witness  is  sufficient  to  establish  the  taking  of  tlie  oath  and 
the  matter  sworn  to.^*^ 


Same  rule  applicable  to  statutory  "  false 
swearing." — Aguierre  v.  State,  31  Tex.  Cr. 
519,  21  S.  W.  256. 

Testimony  as  to  admissions  by  defendant. 

—  The  testimony  of  several  witnesses  that 
defendant,  while  a  witness,  admitted  the 
falsity  of  an  affidavit  made  by  him,  is  not 
proof  by  two  witnesses  of  its  falsity,  within 
the  statute.  Butler  v.  State,  (Tex.  Cr.  App. 
189G)  38  S.  W.  46. 

Where  proof  is  based  on  circumstantial  evi- 
dence the  rule  that  there  must  be  two  wit- 
nesses to  prove  the  charge,  or,  if  only  one 
witness  is  produced,  there  must  be  inde- 
pendent corroborating  circumstances,  does 
not  apply.  People  v.  Doody,  172  N.  Y.  165, 
64  N.  E.  807  [affirming  72  N.  Y.  App.  Div. 
372,  76  N.  Y.  Suppl.  606]. 

Competency  of  witness  not  affected  by 
rule. —  The  rule  that  a  prisoner  on  trial  for 
perjury  can  be  convicted  only  upon  the  testi- 
mony of  two  witnesses,  or  of  one  witness 
vi'hose  testimony  is  corroborated  by  circum- 
stances, does  not  affect  the  competency  of  the 
witnesses  to  the  alleged  perjury.  State  v. 
Ricketts,  74  N.  C.  187. 

Confession  in  open  court. —  The  words 
"  confession  in  open  court "  in  Tex.  Code 
Cr.  Proc.  (1895)  art.  786,  prohibiting  a  con- 
viction of  perjury  except  upon  the  testi- 
mony of  two  credible  witnesses,  or  upon  con- 
fession in  open  court,  mean  a  conviction  in  a 
case  against  the  person  confessing,  and  do 
not  include  a  confession  in  another  court  as 
a  witness  in  another  ease.  Butler  v.  State, 
(Tex.  Cr.  App.  1896)  38  S.  W.  46. 

An  accomplice  may  be  the  one  witness 
giving  direct  evidence  in  connection  with  cor- 
roborating circumstances.  People  v.  Rodley, 
131  Cal.  240,  63  Pac.  351.  But  see  Conant  v. 
State,  (Tex.  Cr.  App.  1907)  103  S.  W.  897, 
holding  that  under  Code  Cr.  Proc.  (1895) 
art.  786,  providing  that  no  person  may  be 
convicted  of  perjury,  except  upon  the  testi- 
mony of  two  credible  Avitnesses,  or  of  one 
credible  witness  strongly  corroborated  by 
other  evidence,  an  accomplice  being  a  dis- 
credited witness,  to  convict  of  perjury  there 
must  be  at  least  one  credible  witness  besides 
an  accomplice. 

Directing  verdict. —  In  all  cases  where  two 
■witnesses,  or  one  with  corroborating  circum- 


stances, are  required  to  authorize  a  convic- 
tion, if  the  requirement  be  not  fulfilled,  the 
court  should  instruct  the  jury  to  render  a 
verdict  of  acquittal.  Waters  v.  State,  30 
Tex.  App.  284,  17  S.  W.  411. 

A  credible  witness  within  the  meaning  of 
the  statute  is  one  who,  being  competent  to 
give  evidence,  is  worthy  of  belief.  Wilson  v. 
State.  27  Tex.  App.  47,  10  S.  W.  749,  11  Am. 
St.  Rep.  180;  Smith  v.  State,  22  Tex.  App. 
196,  2  S.  W.  542.  See  also  Kitchen  y.  State, 
29  Tex.  App.  45,  14  S.  W.  392. 

93.  People  v.  Chadwiek,  4  Cal.  App.  63,  87 
Pac.  384,  389. 

To  convict  of  the  crime  of  perjury  on  oral 
testimony,  the  testimony  of  the  prosecuting 
witness  should,  in  positive  terms,  contradict 
the  statement  of  the  person  indicted.  Cook 
V.  U.  S.,  26  App.  Cas.  (D.  C.)  427. 

94.  People  v.  Chadwiek,  4  Cal.  App.  63, 
87  Pac.  384,  389. 

95.  California. —  People  v.  Davis,  61  Cal. 
536. 

District  of  ColumMa. —  Cook  v.  U.  S.,  26 
App.  Cas.  427. 

Louisiana. —  State  v.  Jean,  42  La.  Ann. 
946,  8  So.  480. 

Massachusetts. — Com.  v.  Butland,  119  Mass. 
317. 

Mississippi. —  Whittle  v.  State,  79  Miss. 
327,  30  So.  722. 

Missouri. —  State  v.  Faulkner,  175  Mo.  546, 
75  S.  W.  116;  State  v.  Heed,  57  Mo.  252. 

Montana. —  State  v.  Gibbs,  10  Mont.  213, 
25  Pac.  289,  10  L.  R.  A.  749. 

Neio  Mexico. —  Territory  v.  Williams,  9 
N.  M.  400,  54  Pac.  232. 

New  York. —  People  v.  Stone,  32  Hun  41. 

Texas. — .  Cleveland  v.  State,  ( Cr.  App. 
1906)  95  S.  W.  521;  Lee  v.  State,  (Cr.  App. 
1902)  70  S.  W.  425;  Chavarria  v.  State,  (Cr. 
App.  1901)  63  S.  W.  312;  Butler  v.  State, 
36  Tex.  Cr.  444,  37  S.  W.  746;  Taylor  v. 
State,  (Cr.  App.  1893)  22  S.  W.  974. 

England. —  Reg.  v.  Braithwaite,  8  Cox  C.  C. 
254,  i  F.  &  F.  638;  Reg.  v.  Muscot,  10  Mod. 
192;  Rex  V.  Lee,  1  Russ.  Cr.  368.  See  also 
Rex  V.  Champney,  2  Lew.  C.  C.  258. 

See  39  Cent.  Dig.  tit.  "  Perjury,"  §  126. 

96.  Massachusetts. —  Com.  v.  Pollard,  12 
Mete.  225. 

'New  York. —  People  v.  Hayes,  140  N.  Y. 
[II,  C,  4.  b,  (ii),  (A),  (I),  (a)] 
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(b)  Subornation  of  Perjury.  Tlie  rule  that  under  an  indictment  for  perjury 
defendant  cannot  be  convicted  on  the  uncorroborated  testimony  of  a  single  witnes* 
is  not  applicable  to  a  case  of  subornation  of  perjury.'*^ 

(2)  Degree.  Where  a  conviction  is  sougiit  on  the  trial  of  one  charged  with 
perjury  on  the  testimony  of  one  witness  and  corroborating  evidence,  the  corrobo- 
rating evidence  must  corroborate  material  testimony  adduced  by  the  state  in 
support  of  the  charge,  and  not  testimony  in  regard  to  some  distinct  and  imma- 
terial mattei'.^^  It  need  not  be  so  strong  as  to  equal  the  positive  testimony  of 
another  witness,^"  nor  so  strong  that,  standing  alone,  it  vi^ould  justify  a  conviction.' 
All  tliat  is  required  is  that  it  shall  be  sufficiently  strong  to  turn  the  scale  against 
the  weight  of  the  oath  charged  to  be  false,  and  to  satisfy  the  jury  beyond  a 
reasonable  doubt  of  the  guilt  of  the  accused.^ 


484,  35  N.  E.  951,  37  Am.  St.  Rep.  572,  23 
L.  R.  A.  830  [afjlrming  70  Hun  111,  24  N.  Y. 
Suppl.  194]. 

kiouth  Carolina. — State  v.  Hayward,  1  Nott 
&  M.  546.  But  see  State  v.  Howard,  4  Mc- 
Cord  159. 

Texas. —  Hambright  v.  State,  ( Cr.  App. 
1905)  91  S.  W.  232;  Adams  v.  State,  (Cr. 
App.  1906)  91  S.  W.  225. 

United  States.—  U.  S.  v.  Hall,  44  Fed.  864, 
10  L.  R.  A.  324. 

England. —  Reg.  v.  Roberts,  2  C.  &  K.  607, 
61  E.  C.  L.  607;  Rex  v.  Champney,  2  Lew. 
C.  C.  258. 

See  39  Cent.  Dig.  tit.  "  Perjury,"  §  127. 

97.  State  v.  Waddle,  100  Iowa  57,  69  K  W. 
279;  Com.  v.  Douglass,  5  Mete.  (Mass.)  241; 
State  V.  Renswick,  85  Minn.  19,  88  N.  W.  22 
(holding  that,  if  it  is  sought  to  establish  the 
fact  that  perjury  was  committed  by  the  testi- 
mony of  the  person  committing  it,  his  testi- 
mony must  be  corroborated  as  to  such  fact, 
but  the  alleged  fact  that  the  party  was  in- 
duced to  commit  the  crime  by  the  accused 
may  be  established  by  his  uncorroborated 
testimony  if  it  satisfies  the  jury  beyond  a 
reasonable  doubt)  ;  Boren  v.  U.  S.,  144  Fed. 
801,  75  C.  C.  A.  531;  U.  S.  v.  Thompson,  31 
Fed.  331,  12  Sawy.  438.  But  see  State  v. 
Fahey,  3  Pennew.  (Del.)  594,  54  Atl.  690; 
State  V.  Evans,  40  N.  Y.  1. 

The  reason  of  the  rule  that  the  accused 
cannot  be  convicted  on  the  uncorroborated 
testimony  of  a  single  witness  does  not  apply 
to  a  case  of  subornation  of  perjury,  for  the 
reason  that  in  such  case  the  testimony  does 
not  consist  of  that  of  one  person  against  that 
of  another.  The  testimony  of  each  witness 
for  the  prosecution  involves,  it  is  true,  the 
impeachment  of  his  own  former  sworn  testi- 
mony, but  it  is  direct  evidence  against  the 
Accused  as  to  the  instigation  of  the  perjury. 
Boren  v.  IJ.  S.,  144  Fod.  801,  75  C.  C.  A.  531. 
See  also  State  v.  Waddle,  100  Iowa  57,  69 
N.  W.  279. 

98.  State  v.  Buie,  43  Tex.  532. 

99.  Indiana. —  Hendricks  v.  State,  26  Ind. 
493. 

LonisiaiHi. —  State  v.  Jean,  42  La.  Ann. 
040,  8  So.  480. 

Misnouri. —  State  v.  lined,  57  Mo.  252. 

O/uo  — Stale  V.  Courtright,  60  Oliio  St.  35, 
03  N.  E.  590;  CriiHcn  v.  State,  10  Ohio  St. 
258;  In  rr  Friiriklin  County,  5  Oliio  S.  &  C. 
PI.  Doc.  091,  7  Ohio  N.  P.  450. 

[II,  C.  4,  b.  (II).  (A),  (1),  (b)l 


Washington. —  State  v.  Rutledge,  37  Wash. 
523,  79  Pac.  1123. 

United  States. —  U.  S.  v.  Hall,  44  Fed.  864, 
10  L.  R.  A.  324. 

See  39  Cent.  Dig.  tit.  "  Perjury,"  §  125. 

Compare  Gandy  v.  State,  23  Nebr.  436,  36 
N.  W.  817,  27  Nebr.  707,  43  N.  W.  747,  44 
N.  W.  408. 

1.  Georgia. —  Nance  v.  State,  126  Ga.  95, 
54  S.  E.  932. 

Kentucky. —  Williams  v.  Com.,  113  Ky. 
652,  68  S.  W.  871,  24  Ky.  L.  Rep.  465. 

Missouri. — ■  State  v.  Hunter,  181  Mo.  316, 
80  S.  W.  955. 

Ohio. —  In  re  Franklin  County,  5  Ohio  S.  & 
C.  PI.  Dec.  691,  7  Ohio  N.  P.  450. 

United  States.—  U.  S.  v.  Hall,  44  Fed.  864, 
10  L.  R.  A.  324. 

2.  Georgia. —  Nance  v.  State,  126  Ga.  95, 
54  S.  E.  932. 

Indiana. —  Galloway  v.  State,  29  Ind.  442. 
lo^va. —  State  v.  Raymond,  20  Iowa  582. 
Missouri. —  State  v.  Miller,  44  Mo.  App. 
159. 

New  Mexico. —  Territory  v.  Remuzon,  3 
N.  M.  368,  9  Pac.  598. 

New  York. —  People  v.  Sturgis,  110  N.  Y. 
App.  Div.  1,  96  N.  Y.  Suppl.  1046;  People  v. 
Stone,  32  Hun  41. 

North  Carolina. —  State  v.  Peters,  107  N.  C. 
876,  12  S.  E.  74. 

Ohio. —  State  v.  Courtright,  66  Ohio  St.  35, 
63  N.  E.  590. 

South  Dakota.— Stute  v.  Pratt,  (1907) 
112  N.  W.  152. 

United  States.—  U.  S.  v.  Hall,  44  Fed.  864, 
10  L.  R.  A.  324. 

England.— Tleg.  v.  Boulter,  3  C.  &  K.  236, 
5  Cox  C.  C.  543,  2  Den.  C.  C.  396,  16  Jur. 
135,  21  L.  J.  M.  C.  57 ;  Reg.  r.  Yates,  C.  &  M. 
132,  5  Jur.  636,  41  E.  C.  L.  77  (holding  that 
evidence  confirmatory  of  the  one  witness  in 
some  slight  particulars  only  is  not  sufficient 
to  warrant  a  conviction)  ;  Reg.  !'.  Shaw, 
10  Cox  C.  C.  00,  11  Jur.  N.  S.  415,  L.  &  C. 
579,  34  L.  J.  M.  C.  109,  12  L.  T.  Rep.  N.  S. 
470,  13  Wklv.  Roil.  692:  Rog.  r.  Hook,  8  Cox 
C.  C.  5,  Dwirs.  &  B.  006,  4  Jur.  N.  S.  1020. 
27  L.  J.  M.  C.  222,  5  Wkly.  Rep.  518;  Reg,  r. 
Gardiner,  8  C.  &.  V.  737,  2  Moody  C.  C.  05,  34 
E.  C.  Ti.  002:  Rog.  r.  Wobster,  1  F.  &  F.  515. 

See  30  (Vnt.  Dig.  tit.  "Perjury,"  §  125. 

Corroboratinj!:  evidence  held  sufficient  to 
warrant  a  conviction. —  Floniistor  v.  State,  81 
Ga.  708,  7  S.  E.  042;  People  v.  Hayes,  140 
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(3)  Manner  —  (a)  In  General.  Corroborative  evidence  against  the  accused 
on  a  prosecution  for  perjury  means  evidence  aliunde  wliich  tends  to  show  the 
perjury  independent  of  any  declaration  or  admission  of  the  prisoner,^  and  tlie 
person  to  be  corroborated.* 

(b)  By  Circumstances.  The  corroboration  may  be  by  circumstantial  evidence 
consisting  of  proof  of  independent  facts  which  together  tend  to  establish  the  main 
fact,  that  is,  the  falsity  of  the  oath,  and  which  together  strongly  corroborate  the 
truth  of  the  testimony  of  the  single  witness  who  lias  testified  to  such  falsity.^ 

(c)  By  Declarations  or  Admissions  op  Accused.  While  proof  of  conti'adictory 
■statements  by  the  accused  are  not  sufficient  to  convict  of  perjury,  the  direct  testi- 
mony of  one  witness,  corroborated  by  declarations  or  admissions  of  the  prisoner 
inconsistent  with  the  oath  on  which  the  perjury  is  assigned,  is  sufficient  to  convict.^ 

(b)  Corroboration  Between  Assignments.  Where  there  are  several  assign- 
ments of  perjury,  the  weight  of  authority  is  that  the  testimony  of  a  single  witness 
must  be  corroborated  with  respect  to  the  matter  of  each  assignment.  Proof  of 
one  assignment  is  not  corroborated  by  proof  of  another,  even  though  all  the  per- 
juries were  committed  at  the  same  time  and  place.'''  Where,  however,  there  is  one 
assignment  of  a  continuous  nature,  the  I'ule  is  otherwise.® 

(c)  Sufficiency  of  Evidence  as  Basis  of  Corrohoration.  As  a  general  rule, 
■corroborative  facts  are  insufficient  without  the  direct  testimony  of  one  witness  as 
to  the  falsity  of.  defendant's  oath  ;^  and  the  testimony  of  such  witness  must  be 
positive  and  unequivocal.^"  There  have  been  cases,  however,  in  which  living 
witnesses  were  dispensed  with  altogether.-'^ 

D.  Trial,  Review,  and  Punishment — l.  Questions  of  Law  and  Fact  — 
a.  Jurisdiction.  Whether  the  court  trying  the  case  in  which  the  alleged  perjury 
was  committed  had  jurisdiction  thereof  is  a  question  of  law  for  the  court.^* 


N.  Y.  484,  35  N.  E.  951,  37  Am.  St.  Rep.  572, 
23  L.  E.  A.  830  [affirming  70  Hun  111,  24 
N.  Y.  Suppl.  194];  State  v.  Hawkins,  115 
N.  C.  712,  20  S.  E.  623;  State  v.  Swaim,  97 
N.  C.  462,  2  S.  E.  68. 

Corroborating  evidence  held  insufficient  to 
warrant  a  conviction. —  People  v.  Smith,  3 
Cal.  App.  68,  84  Pae.  452;  Maines  v.  State, 
26  Tex.  App.  14,  9  S.  W.  51 ;  Reg.  v.  Owen,  6 
Cox  C.  C.  105. 

The  words  "  strongly  corroborative  "  mean 
that  the  corroborating  evidence  must  relate 
to  a  material  matter,  that  is,  it  must  tend  to 
show  the  falsity  of  defendant's  oath,  and, 
taken  altogether,  it  must  be  so  cogent,  pow- 
erful, and  forcible  as  to  be  calculated  to 
make  a  deep  impression  upon  the  mind. 
Hernandez  v.  State,  18  Tex.  App.  134,  51  Am. 
Rep.  295. 

3.  State  V.  Raymond,  20  Iowa  582;  State 
V.  Hunter,  181  Mo.  316,  80  S.  W.  955.  See 
also  Cook  V.  U.  S.,  26  App.  Cas.  (D.  C.) 
427. 

Where  a  prisoner  testifies  in  his  own  be- 
half, his  manner  of  giving  testimony  may  be 
sufficient  corroboration  to  justify  conviction 
on  the  testimony  of  one  witness  for  the  prose- 
cution.   State.  V.  Miller,  24  W.  Va.  802. 

4.  Gabrielsky  v.  State,  13  Tex.  App.  428. 

5.  Cook  V.  'U.  S.,  26  App.  Cas.  (D.  C.) 
427;  State  v.  Clough,  111  Iowa  714,  83  N.  W. 
727 ;  Beach  v.  State,  32  Tex.  Cr.  240,  22  S.  W. 
976;  Hernandez  v.  State,  18  Tex.  App.  134, 
51  Am.  Rep.  295 ;  U.  S.  V.  Hall,  44  Fed.  864, 
10  L.  R.  A.  324.  See  also  Franklin  v.  State, 
38  Tex.  Cr.  346.  43  S.  W.  85. 


6.  Illinois. —  Hereford  v.  People,  197  111. 
222,  64  N.  E.  310. 

Iowa. —  State  v.  Swafford,  98  Iowa  362,  67 
N.  W.  284. 

Massachusetts. —  Com.  v.  Parker,  2  Cush. 
212. 

Mississippi. —  Hemphill  v.  State,  71  Miss. 
877,  16  So.  261. 

Missouri. —  State  v.  Blize,  111  Mo.  464,  20 
S.  W.  210. 

North  Carolina. —  State  v.  Molier,  12  N.  C. 
263. 

Texas. —  See  Grady  v.  State,  ( Cr.  App. 
1905)  90  S.  W.  38. 

Engla/nd. —  Reg.  v.  Towey,  8  Cox  C.  C. 
328 

See  39  Cent.  Dig.  tit.  "  Perjury,"  §  131. 
Contra. —  Peterson  v.  State,  74  Ala.  34. 

7.  Lea  v.  State,  64  Miss.  278,  1  So.  235; 
Williams  v.  Com.,  91  Pa.  St.  493  [reversing 
1  Lack.  Leg.  Reg.  264] ;  Reg.  v.  Parker, 
C.  &  M.  639,  41  E.  C.  L.  346.  Contra,  Com. 
V.  Davis,  92  Ky.  460,  18  S.  W.  10,  13  Ky.  L. 
Rep.  676;  Barton  v.  Com.,  32  S.  W.  171,  396, 
17  Ky.  L.  Rep.  580. 

8.  Reg.  V.  Hare,  13  Cox  C.  C.  174. 

9.  People  V.  Wells,  103  Cal.  631,  37  Pac. 
529. 

lb.  Gandy  v.  State,  27  Nebr.  707,  43  N.  W. 
747,  44  N.  W.  108,  holding  that  no  amount 
of  corroboration  will  be  sufficient  to  sustain 
a  conviction  where  the  testimony  of  the  wit- 
ness to  be  corroborated  is  in  the  alternative, 
doubtful,  and  equivocal. 

11.  See  supra,  II,  C.  3,  a. 

12.  State  V.   Clough,    111   Iowa  714,  83 

[II,  D.  1.  a] 
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b.  Materiality  of  False  Testimony.  The  materiality  of  the  testimony  asBignerJ 
as  false  is  also  as  a  general  rule  a  question  of  law  for  the  court.'^'  But,  like  any 
other  question  of  law,  the  question  of  materiality  may  be  so  mingled  with  the 
facts  that  the  court  should  submit  it  to  the  jury,  with  proper  instructions  upon 
the  law." 

e.  Questions  of  Fact.  All  questions  of  fact  arising  daring  the  trial  are  for  the 
jury.^*  Whether  the  oath  is  knowingly  and  corruptly  false  is  a  question  for  the 
jury.i^ 

2.  Instructions  —  a.  In  General.  Instructions  to  the  jury  should  be  clear  and 
explicit,  easy  of  interpretation,  and  not  liable  to  mislead.'^  I'l'^y  should  not 
assume  facts  not  proved,'^  submit  issues  not  in  the  case,'^  or  invade  the  province 
of  the  jury.^    Where  an  instruction  has  once  been  given,  it  need  not  be  repeated.'^ 


N.  W.  727;  State  u.  Tate,  77  Miss.  469,  27 
So.  619. 

13.  Arhdnsws. —  Nelson  v.  State,  32  Ark. 
192. 

California. —  People  v.  Lem  You,  97  Cal. 
224,  32  Pae.  11;  People  v.  Chadwick,  4  Cal. 
App.  63,  87  Pac.  384,  389. 

loioa. —  State  v.  Brown,  128  Iowa  24,  102 
N.  W.  799;  State  v.  Clougli,  111  Iowa  714,  83 
N.  W.  727;  State  v.  SwafTord,  98  Iowa  362, 
67  N.  W.  284;  State  v.  Caywood,  96  Iowa 
367,  65  N.  W.  385. 

Kansas. —  State  v.  Lewis,  10  Kan.  157. 

Kentucky. —  Renan  v.  Com.,  2  Ky.  L.  Rep. 
66. 

Missouri. —  State  v.  Dineen,  203  Mo.  628, 
102  S.  W.  480;  State  v.  Faulkner,  175  Mo. 
546,  75  S.  W.  116;  State  v.  Fannon,  158  Mo. 
149,  59  S.  W.  75;  State  v.  Williams,  30  Mo. 
364. 

Neiv  Jersey. —  Gordon  v.  State,  48  N.  J.  L. 
611,  7  Atl.  476. 

Oklahoma. —  Peters  v.  U.  S.,  2  Okla.  138, 
37  Pac.  1081;  Stanley  v.  U.  S.,  1  Okla.  336, 
33  Pac.  1025. 

Pennsylvania. —  Steinman  v.  McWilliams, 
6  Pa.  St.  170. 

Texas. —  Moroney  v.  State,  45  Tex.  Cr.  524, 
78  S.  W.  696 ;  Luna  v.  State,  44  Tex.  Cr.  482, 
72  S.  W.  378;  Smith  v.  State,  27  Tex.  App. 
50,  10  S.  W.  751 ;  Davidson  v.  State,  22  Tex. 
App.  372,  3  S.  W.  662. 

United  States. —  U.  S.  v.  Singleton,  54 
Fed.  488;  U.  S.  v.  Shinn,  14  Fed.  447,  8 
Sawy.  403. 

England. —  Reg.  v.  Courtney,  7  Cox  C.  C. 
Ill;  Reg.  V.  Southwood,  1  F.  &  F.  356;  Rex 
V.  Dunston,  R.  &  M.  109,  21  E.  C.  L.  712. 

See  39  CenL  Dig.  tit.  "Perjury,"  §  133. 

When  the  record  of  the  proceeding  in  which 
the  perjury  is  alleged  to  have  been  com- 
mitted is  produced  before  the  court  on  the 
trial  for  perjury,  the  materiality  of  the  false 
statement  to  the  issue  in  that  cause  is  a 
cjufiHtion  of  law  for  the  eourt,  and  it  will  bo 
error  to  submit  that  question  to  the  jury. 
Cothran  v.  State,  39  Miss.  541. 

If  the  question  is  left  to  the  jury,  and 
their  verdict  dntorminoH  the  qupstion  of  ma- 
teriality as  the  court  should  liave  instructed 
them,  no  crrfir  is  done  to  the  substantial 
ri(;li(H  of  dcfcndiint.  Thonij)son  People,  20 
Colo.  496,  59  i'ac.  51  ;  State  V.  Lewis,  10  Kan. 
107. 

[II,  D.  1.  b] 


14.  Illinois.—  Wilkinson  v.  People,  226  111. 
135,  80  N.  E.  699;  Young  v.  People,  134  IlL 
37,  24  N.  E.  1070. 

Louisiana. —  State  V.  Spencer,  45  La.  Ann^ 
1,  12  So.  1.35. 

Texas.—  MeAvoy  v.  State,  39  Tex.  Cr.  684, 
47  S.  W.  1000 ;  Washington  v.  State,  23  Tex. 
App.  336,  5  S.  W.  119.    See  also  Luna 
State,  44  Tex.  Cr.  482,  72  S.  W.  378. 

United  States. —  U.  S.  v.  Shinn,  14  Fed. 
447,  8  Sawy.  403. 

England.—  Reg.  v.  Goddard,  2  F.  &  F.  361. 

15.  State  V.  Brown,  111  La.  170,  35  So. 
501  (drunkenness  of  defendant)  ;  People 
Ostrander,  110  Mich.  60,  67  N.  W.  1079  (ex- 
istence of  conspiracy)  ;  People  v.  Gilhooley, 
108  N.  Y.  App.  Div.  234,  95  N.  Y.  Suppl. 
636  [affirmed  in  187  N.  Y.  551,  80  N.  E. 
1116]  (accomplice  and  corroboration). 

16.  People  V.  Doody,  172  N.  Y.  165,  64 
N.  E.  807;  U.  S.  v.  Smith,  27  Fed.  Cas.  No. 
16,341,  1  Sawy.  277;  Reg.  Murphy,  9 
Montreal  Leg.  N.  95;  Reg.  v.  Denault,  8 
Montreal  Leg.  N.  250. 

17.  Alabama. —  Peterson  v.  State,  74  Ala.. 
34. 

Arkansas. —  Robertson  v.  State,  54  Arlc 
604,  16  S.  W.  582. 

Illinois.— Young  v.  People,  134  111.  37,  34 
N.  E.  1070. 

Nebraska.—  Gandy  v.  Stat€,  23  Nebr.  436,. 
30  N.  W.  817. 

North  Carolina. — State  v.  Lawson,  98  N.  0. 
759,  4  S.  E.  134. 

See  39  Cent.  Dig.  tit.  "  Perjury,"  §  134. 

Instructions  considered  as  a  whole. —  It  is 
sufficient  if  the  instructions  as  a  whole  fully 
and  fairly  announce  the  law  applicable  to 
the  theory  of  the  prosecution  and  of  the  de- 
fense. Quigg  V.  People,  211  111.  17,  71  N.  E. 
886. 

18.  Hitesman  v.  State,  48  Ind.  473. 

19.  Bridgers  V.  State,  44  Tex.  Cr.  294,  7a 
S.  W.  767. 

20.  People  r.  Fong  Ching,  78  Cal.  169.  20 
Pac.  396;  .Johnson  r.  People,  94  111.  505; 
State  V.  Allen,  94  Mo.  App.  508,  69  S.  W> 
604. 

21.  Chase  v.  State,  (Tex.  Cr.  App.  1894) 
28  S.  W.  952. 

Instructions  given  and  requested  corre- 
sponding in  part. —  Becaiise  a  portion  of  the 
r(!(|U('Htiiig  cliiwge  corrcsjjonds  in  part  with 
the  charge  given  by  the  court,  it  does  not 
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b.  As  to  Material  Allegations  and  Facts  to  Be  Proved.  The  court  should 
inform  the  jury  what  the  material  allegations  of  the  indictment  are,  and  also  what 
facts  must  be  established  before  they  can  convict.^^  The  jury  should  be  informed 
as  to  which  assignment  or  assignments  of  false  testimony  are  submitted  to  them 
as  a  basis  for  their  verdict.^  Where  the  assignments  of  perjury  are  severable,  it 
is  proper  for  the  court  to  select  some  of  them  to  the  exclusion  of  the  others,  and 
submit  the  same  to  the  jury  on  which  to  predicate  a  conviction.^*  When  not  sev- 
erable, an  instruction  submitting  all  such  predicates  in  solido  is  proper.^^  It  is 
error  to  instruct  that,  if  the  people  prove  any  of  the  alleged  assignments  of  per- 
jury in  manner  and  form  as  charged  in  the  indictment,  then  defendant  should 
be  found  guilty,  since  this  instruction  ignores  entirely  the  materiality  of  the 
testimony.'^^ 

e.  As  to  Wilfulness  and  Knowledge  of  Falsity  of  Testimony.  A  corrupt 
intent  being  an  essential  element  of  the  crime  of  perjury,  the  court  must  instruct 
the  jury  that,  in  order  to  convict,  the  false  testimony  must  have  been  given  wil- 
fully and  corruptly,  or  other  language  must  be  used  indicating  that  the  swearing 
must  have  been  intentionally  false.^^  So  also  it  is  error  to  omit  the  element  of 
knowledge  of  the  falsity  of  the  testimony  given,  and  to  fail  or  refuse  to  instruct 
that  if  defendant  testified  honestly  in  the  belief  of  his  statements,  he  would  not 
be  guilty.^  It  has  been  held,  however,  to  be  conceivable  that  the  accused  might 
admit  the  allegation  of  the  indictment  as  to  his  knowledge  of  the  falsity  of  his. 
testimony,  and  put  the  prosecution  upon  proof  only  of  the  question  as  to  whether 
the  alleged  false  testimony  was  in  fact  true  or  false ;  in  which  case  an  instruction 
omitting  the  element  of  knowledge  would  not  be  erroneous.^^ 


deprive  defendant  of  the  right  to  have  given 
that  portion  of  tlie  charge  which  brings  perti- 
nently to  the  jury  the  issue  involved.  Porter 
V.  State,  (Tex.  Cr.  App.  1905)  88  S.  W.  359. 

22.  Gandy  v.  State,  23  Nebr.  436,  36  N.  W. 
817. 

23.  Conant  v.  State,  (Tex.  Cr.  App.  1907) 
103  S.  W.  897. 

24.  Stanley  v.  State,  (Tex.  Cr.  App.  1903) 
74  S.  VV.  318;  Sisk  v.  State,  28  Tex.  App. 
432,  13  S.  W.  647. 

Stressing  material  matter. —  Where  an  as- 
signment of  perjury  embraces  several  par- 
ticulars, it  is  not  prejudicial  to  defendant 
for  the  court  to  stress  one  of  them,  as  being 
the  main  material  matter,  in  charging  the 
jury.  MeCord  v.  State,  83  Ga.  521,  10  S.  E. 
437. 

25.  Adams  v.  State,  (Tex.  Cr.  App.  1906) 
91  S.  W.  225. 

26.  Wilkinson  v.  People,  226  111.  135,  80 
N.  E.  699. 

27.  Cothran  v.  State,  39  Miss.  541. 

"  Knowingly "  implies  wilfulness  and  cor- 
ruption.— An  instruction  that  defendant  is 
guilty  if  he  knowingly  swore  falsely  is  not 
defective  in  omitting  to  state  that  the  swear- 
ing must  have  been  wilful  and  corrupt,  since 
the  word  "  knowingly  "  .  implies  wilfulness 
and  corruption.  Morgan  v.  State,  63  Miss. 
162. 

"  Wilfully  "  implies  corruption. — Where  the 
jury  has  been  instructed  that  defendant's 
statement  must  have  been  wilfully  false,  there 
is  no  error  in  refusing  to  instruct  that  it 
must  have  been  corruptly  false,  since  the 
former  implies  the  latter.  Brown  v.  State, 
57  Miss.  424.  Compa/re  Cothran  v.  State,  39 
Miss.  541. 
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Wilfully  and  deliberately. —  Under  th& 
Texas  statute  providing  that  false  swearing, 
to  be  indictable,  must  be  done  "wilfully" 
and  "  deliberately,"  the  court  should  define 
the  terms  "  wilfully  "  and  "  deliberately."' 
Holt  V.  State,  (Tex.  Cr.  App.  1905)  89  S.  W. 
838;  Mahon  v.  State,  46  Tex.  Cr.  234,  79 
S.  W.  28;  Steber  v.  State,  23  Tex.  App.  176„ 
4  S.  W.  880. 

Mental  condition  of  accused. —  In  a  prose- 
cution for  perjury,  where  the  evidence  justi- 
fies it,  defendant  is  entitled  to  an  instruc- 
tion, if  he  properly  requests  it,  requiring  the 
jury  to  consider  his  mental  condition  at  the 
time  of  committing  the  alleged  perjury, 
whether  normal  or  failing,  and  his  memory, 
whether  good  or  bad,  as  bearing  on  the  ques- 
tion of  wilful  perjury.  Leaptrot  v.  State,  51 
Fla.  57,  40  So.  616. 

28.  Goodwin  v.  State,  118  Ga.  770,  45  S.  E. 
620;  People  v.  German,  110  Mich.  244,  68 
N.  W.  150;  Porter  v.  State,  (Tex.  Cr.  App. 
1905)  88  S.  W.  359;  Luna  v.  State,  44  Tex. 
Cr.  482,  72  S.  W.  378;  Aguierre  v.  State,  3L 
Tex.  Cr.  519,  21  S.  W.  256. 

Intoxication. —  On  a  trial  for  perjury  an 
instruction  that  the  drunken  condition  of  thfr 
accused  at  the  time  is  a  question  of  fact  for 
the  jury  is  proper.  State  v.  Brown,  111  La. 
170,  35  So.  501. 

A  charge  that  a  false  statement  made 
through  inadvertence,  or  under  agitation,  or 
by  mistake,  is  not  perjury,  is  sufficient,  with- 
out calling  special  attention  to  defendant'* 
intoxicated  condition.  Sisk  v.  State,  28  Tex. 
App.  432,  13  S.  W.  647. 

29.  People  v.  Wong  Fook  Sam,  146  Cal. 
114,  79  Pae.  848,  holding  that  where  an  in- 
dictment for  perjury  charged,  not  only  that 
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d.  As  to  Effect  of  Evidence  Admitted  For  Particular  Purpose.  Where,  in  a 
prosecution  for  perjury,  evidence  is  only  admissible  on  a  particular  issue,  but 
might  be  considered  for  other  purposes,  it  is  error  to  fail  to  limit  the  considera- 
tion thereof  to  such  issue.^°  Thus  where  evidence  is  competent  only  as  impeach- 
ing evidence,  and  is  not  material  as  substantive  evidence,  the  court  should  so 
instruct.^'  So  also,  if  the  judgment  in  the  proceeding  in  which  the  perjury  is 
alleged  to  have  been  committed  is  admitted  on  behalf  of  the  prosecution,  the  court 
should  give  instructions  limiting  the  effect  of  such  evidence.'*^  "Where  evidence 
is  erroneously  admitted,  it  is  error  to  fail  to  charge  that  such  evidence  should  be 
disregarded.^^ 

e.  As  to  Degree  of  Proof  Required  —  (i)  In  General.  Although  the  rule 
of  evidence  in  perjury  cases  differs  from  that  applicable  in  other  criminal  prose- 
cutions, it  is  not  error  to  instruct  the  jury  to  find  defendant  guilty  if,  from  the 
evidence,  they  believe  him  guilty  beyond  a  reasonable  doubt.^ 

(ii)  As  TO  Number  and  Corroboration  of  Witnesses.  The  jury  should 
be  informed,  in  some  part  of  the  instructions  in  a  trial  for  perjury,  that,  before 
they  can  convict,  the  fact  that  the  oath  was  false  must  be  shown  to  their  satis- 
faction by  the  testimony  of  two  witnesses  or  of  one  witness  and  corroborating 
circumstances.^^    The  necessity  for  a  charge  that  the  falsity  of  the  oath  must  be 


the  testimony  given  was  false,  but  that  it 
■was  wilfully  given  with  knowledge  on  de- 
fendant's part  that  it  was  false,  and  the 
court  charged  in  terms  that  all  the  allega- 
tions of  the  information  except  the  falsity  of 
the  testimony  were  admitted,  an  instruction 
that  if  the  jury  believed  beyond  all  reason- 
able doubt  by  the  testimony  of  two  wit- 
nesses, or  by  the  testimony  of  one  witness 
and  corroborating  circumstances,  that  the 
testimony  in  question  was  false,  they  should 
convict,  did  not  constitute  reversible  error, 
on  an  appeal  on  the  judgment-roll  alone. 

30.  Mahon  v.  State,  46  Tex.  Cr.  234,  79 
S.  W.  28. 

31.  State  V.  Austin,  132  N.  C.  1037,  43 
S.  E.  905. 

32.  Estill  V.  State,  38  Tex.  Cr.  255,  42 
S.  W.  305;  Kitchen  v.  State,  26  Tex.  App. 
165,  9  S.  W.  461 ;  Higgenbotham  v.  State,  24 
Tex.  App.  505,  6  S.  W.  201;  Littlefield  v. 
State,  24  Tex.  App.  167,  5  S.  W.  650;  Maines 
V.  State,  23  Tex.  App.  568,  5  S.  W.  123; 
Washington  v.  State,  23  Tex.  App.  336,  5 
S.  W.  119;  Davidson  v.  State,  22  Tex.  App. 
372,  3  S.  W.  662. 

When  record  of  judgment  of  conviction  not 
introduced. —  Where  so  much  of  the  record  of 
the  trial  in  which  the  perjury  was  alleged 
to  have  been  committed  as  will  show  the 
organization  of  tlie  court  and  the  nature  of 
the  accusation  is  introduced  in  evidence,  but 
not  the  record  of  tlie  judgment  of  conviction, 
it  is  not  error  to  omit  to  instruct  the  jury 
limiting  the  use  of  such  evidence.  Franklin 
V.  State,  38  Tex.  Cr.  346,  43  S.  W.  85. 

33.  llollins  V.  State,  (Tex.  Cr.  App.  1902) 
09  R.  W.  594. 

34.  IVniinman  V.  State,  58  Ga.  336;  Mackin 
V.  Pcoph',  115  ill.  312,  3  N.  E.  222,  50  Aju. 
Ih'j).  ](i7  (lioldiiig  that  it  is  not  necessary  in 
every  pn)H(!(Mil  ion  to  Htaic  the  degree  or 
(|uaii1,i(v  of  evidence  indispciinahlo  to  a  con- 
viclion  for  ])('rjury,  nor  lo  hImIc  ilie  rule  of 
evidence  in  hucIi  caHCH  in  connection  with  the 
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usual  formula  that  no  conviction  can  be  had 
unless  the  accused  is  proved  guilty  beyond  a 
reasonable  doubt)  ;  Kitchen  v.  State,  26  Tex. 
App.  165,  9  S.  W.  461. 

35.  Haines  v.  State,  109  Ga.  526,  35  S.  E. 
141  (holding  that  where  the  court,  on  a  trial 
for  perjury,  in  giving  in  charge  Pen.  Code, 
§  991,  relative  to  the  number  of  witnesses 
necessary  to  establish  a  fact,  instead  of  read- 
ing to  the  jury  the  concluding  clause  of  that 
section  as  written,  added  the  words,  "  or  may 
not,"  making  it  read,  "  corroborating  cir- 
cumstances may  or  may  not  dispense  with 
another  witness,"  this  was  not  error  as 
against  the  accused,  since  the  interpolation 
of  the  words,  "  or  may  not,"  was  favorable 
to  him)  ;  Brown  v.  State,  57  Miss.  424. 

Two  witnesses  or  one  witness  and  strong 
corroborating  circumstances. —  On  a  trial  for 
perjury  it  is  error  to  omit  to  instruct  the 
jury  that  they  could  not  convict  unless  they 
believed  that  defendant's  guilt  had  been  es- 
tablished by  the  testimony  of  two  witnesses, 
or  one  witness  and  strong  corroborating  cir- 
cumstances. Goslin  V.  Com.,  90  S.  W.  223, 
28  Ky.  L.  Rep.  683;  Wadlington  v.  Com.,  59 
S.  W.  851,  22  Ky.  L.  Rep.  1108. 

Two  credible  witnesses  or  one  credible  wit- 
ness strongly  corroborated. —  It  is  reversible 
error  to  omit  to  instruct  the  jurj'  that  a  con- 
viction could  not  be  had  save  on  the  testi- 
mony of  two  credible  witnesses,  or  of  one 
credible  witness  corroborated  strongly  by 
other  evidence,  as  to  the  falsity  of  defend- 
ant's statement  on  oath.  Whitaker  v.  State, 
37  Tex.  Cr.  479,  36  S.  W.  253;  Aguierre  v. 
State,  31  Tex.  Cr.  519,  21  S.  W.  256;  Grandi- 
son  V.  State,  29  Tex.  App.  186,  15  S.  W.  174; 
Brookin  v.  State,  27  Tex.  App.  701,  11  S.  W. 
045;  Miller  r.  State,  27  Tex.  App.  497,  11 
S.  W.  485 ;  Wilson  v.  State,  27  Tox.  App.  47, 
10  S.  W.  749,  11  Am.  St.  Rep.  180;  Wash- 
ington V.  State,  22  Tex.  App.  20,  3  S.  W. 
22H. 

Credibility  of  witness. —  In  such  jurisdic- 
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proved  by  two  witnesses  or  by  one  witness  and  corroborating  circn instances  is  not 
obviated  by  the  fact  that  more  than  one  witness  testified  to  the  perjiiry.^'^ 

3.  Verdict.  Tlie  verdict  in  a  perjury  case  must  be  responsive  to  the  issues/''' 
and  not  inconsistent.^ 

4.  New  Trial.  The  general  rules  governing  the  granting  of  new  trials  in 
criminal  cases  apply  in  prosecutions  for  perjury.^^  Acquittal  of  the  person 
charged  witli  perjury  entitles  a  person  charged  with  suborning  him  to  commit  it, 
if  already  convicted  thereof,  to  a  new  trial,  since,  if  the  testimony  given  was  not 
perjury,  there  could  not  have  been  a  subornation.^" 

5.  Appeal  and  Error.  The  usual  rules  relating  to  appeal  and  error  in  criminal 
cases  are  applicable  in  prosecutions  for  perjury." 

6.  Sentence  and  Punishment.  The  crime  of  perjury  was  not  originally  punish- 
able by  courts  of  law.  It  was  deemed  in  ages  past  a  sin  ratlier  than  a  crime,  and  its 
punishment  was  supposed  to  reside  with  the  offended  deity  who  had  been  solemnly 
invoked  and  the  solemn  invocation  to  whom  had  been  disregarded.''^  But  for 
several  centuries  past  the  crime  has  been  triable  and  punishable  in  the  courts,  and 
the  punishment  to  be  inflicted  is  usually  a  matter  of  statutory  provision.''^  Under 
English  statutes^  the  practice  was  to  make  the  disability  of  defendant  to  give 
testimony  a  part  of  the  sentence.''^    Assuming  that  such  disability  is  properly  a 


"tions  as  require  a  conviction  for  perjury  to 
be  based  on  the  testimony  of  "  credible  "  wit- 
nesses, it  is  error  to  fail  to  instruct  the  jury 
that  a  conviction  must  depend  on  their  belief 
in  the  "  credibility "  of  the  witnesses. 
Kitchen  v.  State,  29  Tex.  App.  45,  14  S.  W. 
392;  Smith  v.  State,  22  Tex.  App.  196,  2 
S.  W.  542.  It  is  not  necessary  to  define  the 
"word  "  credible,"  it  being  a  word  of  ordinary 
significance.  Chavarria  v.  State,  (Tex.  Cr. 
App.  1901)  63  S.  W.  312. 

Meaning  of  "  corroborated." — An  instruc- 
tion on  the  number  and  corroboration  of 
■witnesses  should  tell  the  jury  what  is  meant 
by  "  corroborated."  State  v.  Hunter,  181  Mo. 
316,  80  S.  W.  955. 

36.  State  v.  Eutledge,  37  Wash.  523,  79 
Pac.  1123.  See  also  Thompson  v.  People,  26 
Colo.  496,  59  Pac.  51.  Compare  Montgomery 
■V.  State,  (Tex.  Cr.  App.  1897)  40  S.  W.  805. 

37.  Barton  v.  Com.,  32  S.  W.  171,  396,  17 
Ky.  L.  Rep.  580,  holding  that  a  verdict  on  a 
trial  for  false  swearing  (there  being  no  de- 
grees thereof),  finding  defendant  guilty,  and 
fixing  his  punishment,  is  sufficient,  although 
it  does  not  recite  "  as  charged  in  the  indict- 
ment." 

A  general  verdict  on  two  counts  for  per- 
jury is  bad,  where  the  assignment  of  perjury 
in  the  second  count  is  defective  in  setting 
Tip  part  only  of  what  defendant  said  and 
omitting  a  qualifying  statement,  and  the  evi- 
dence on  the  first  count  is  so  contradictory  as 
to  leave  room  for  doubt  whether  the  jury 
would  have  found  a  verdict  of  guilty  on  that 
count  if  it  had  stood  alone ;  and  this  is  so 
notwithstanding  the  fact  that  if  the  first 
count  had  stood  alone  the  verdict  could  not 
have  been  touched.  Reg.  v.  Bain,  23  L.  C. 
Jur.  327. 

Where  there  are  several  assignments  of 
perjury,  a  verdict  of  guilty,  without  a  find- 
ing specifying  upon  which  assignment  the 
conviction  was  had,  is  bad,  unless  the  evi- 
dence is  sufficient  to  justify  a  verdict  of 


guilty  upon  each  or  any  one  of  them.  People 
V.  Root,  94  N.  Y.  App.  Div.  84,  87  N.  Y. 
Suppl.  962. 

38.  Harris  v.  People,  64  N.  Y.  148  [af- 
firming  4  Hun  1,  6  Thomps.  &  C.  206]. 

39.  See,  generally,  Ceiminax  Law. 
Prejudicial  error  in  giving  of  instructions 

is  a  ground  for  a  new  trial.  U.  S.  v.  Burk- 
hardt,  31  Fed.  141,  12  Sawy.  433. 

40.  Maybush  v.  Com.,  29  Graft  (Va.)  857. 

41.  See,  generally.  Criminal  Law. 
Necessity  of  presenting  objections  in  lower 

court. —  An  objection  that  the  information 
for  perjury  does  not  sufficiently  set  forth 
that  issue  was  joined  in  the  suit  wherein 
the  perjury  was  charged  comes  too  late  when 
first  raised  on  appeal.  State  v.  Moore,  111 
La.  1006,  36  So.  100. 

Erroneous  admission  or  exclusion  of  evi- 
dence.—  A  judgment  will  not  be  reversed  on 
account  of  the  erroneous  admission  or  ex- 
clusion of  evidence  which  did  not  prejudice 
defendant.  State  v.  Booth,  121  Iowa  710,  97 
N.  W.  74;  Cope  v.  Com.,  47  S.  W.  436,  20 
Ky.  L.  Rep.  721 ;  State  v.  Allen,  94  Mo.  App. 
508,  69  S.  W.  604 ;  Ross  v.  State,  40  Tex.  Cr. 
349,  50  S.  W.  336.  If,  however,  defendant 
was,  or  might  have  been,  prejudiced,  it  con- 
stitutes reversible  error.  People  v.  Gibson, 
24  N.  Y.  App.  Div.  12,  48  N.  Y.  Suppl.  861. 

42.  U.  S.  V.  Hall,  44  Fed.  804,  10  L.  R.  A. 
324.    See  Actions,  1  Cyc.  687. 

43.  See  the  statutes  of  the  several  states. 
And  De  Bernie  v.  State,  19  Ala.  23;  Robin- 
son V.  State,  18  Fla.  898  (imprisonment  at 
hard  labor)  ;  U.  S.  v.  Snow,  27  Fed.  Cas.  No. 
10,349,  1  Cranch  C.  C.  123  (fine,  imprison- 
ment, and  pillory)  ;  Reg.  v.  Castro,  L.  R.  9 
Q.  B.  350,  12  Cox  C.  C.  454,  43  L.  J.  Q.  B. 
155,  30  L.  T.  Rep.  N.  S.  320,  22  Wkly.  Rep. 
187  (penal  servitude). 

44.  5  Eliz.  c.  9;  2  &  18  Geo.  XL 

45.  See  Rex  v.  Ford,  2  Salk.  690;  Rex  v. 
Crosby,  2  Salk.  689;  Rex  v.  Greepe,  2  Salk. 
513. 
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part  of  the  sentence,  its  omission  is  not  ground  for  reversal  at  the  instance  of 
defendant,^" 


Per  legem  TERR^.  Lord  Coke  says  that  these  words  mean  "  by  due  process 
of  law."  '    (See,  generally.  Constitutional  Law.) 

Permanent.  Abiding ;  durable  ;  fixed  ;  stable ;  lasting  ;  as,  a  permanent 
impression;^  not  temporary^  or  subject  to  change,  aljiding,  remaining,  fixed  or 
enduring  in  character,  state,  or  place;*  continuing  in  the  same  state,  or  without 
any  change  that  destroys  form  of  character,  remaining  unaltered  or  unmoved.* 


Elections.  Agent,^'  see  Peinci- 
Association,  see  Building  ani> 
Employment,  see  Master  and 
see  Hospitals.    Injunction,  see 


(Permanent :  Al)ode,  see  Citizens  ;  Domicile  ; 
PAL  and  Agent.     Alimony,  see  Divorce. 
Loan  Societies.    Disability,''  see  Damages. 
Servant.    Fixture,  see  Fixtures.  Hospital, 

Injunctions,  Injury,  see  Damages.  Monument,  see  Boundaries.  Nuisance, 
see  Nuisances.  Policy,  see  Life  Insurance.  Post,  see  Army  and  Navy. 
Sidewalk,  see  Municipal  Corporations.  Statute,  see  Statutes.  See  also 
Permanently.) 

abode.    See  Citizens  ;  Domicile  ;  Elections. 
ALIMONY.    See  Divorce. 

ASSOCIATION.    See  Building  and  Loan  Societies, 
employment.    See  Master  and  Servant, 
fixture.    See  Fixtures. 
HOSPITAL.    See  Hospitals, 
injunction.    See  Injunctions. 
INJURY.    See  Damages. 


Permanent 
Permanent 
Permanent 
Permanent 
Permanent 
Permanent 
Permanent 
Permanent 


Permanently.    In  a  permanent  manner.^    (See  Permanent.) 


46.  Dodge  v.  State,  24  N.  J.  L.  455. 

1.  Ehinehart  v.  Schuyler,  7  111.  473,  519; 
Lowry  v.  Rainwater,  70  Mo.  152,  156,  35  Am. 
Eep.  420;  Ervine's  Appeal,  16  Pa.  St.  256, 
263,  55  Am.  Dec.  499;  U.  S.  v.  Kendall,  26 
Fed.  Cas.  No.  15,517,  5  Cranch  C.  C.  163. 

2.  Webster  Diet,  \_quoted,  in  Washington, 
etc.,  E.  Co.  V.  Patterson,  9  App.  Cas.  (D.  C.) 
423,  425]. 

3.  Feder  f.  Van  Winkle,  53  N.  J.  Eq.  370, 
375,  33  Atl.  399,  51  Am.  St.  Eep.  628. 

4.  Ten  Eyck  v.  Protestant  Episcopal 
Church,  65  Hun  (N.  Y.)  194,  198,  20  N.  Y. 
Suppl.  157. 

5.  Webster  Diet,  \_quote.d  in  Washington, 
etc.,  R.  Co.  v.  Patterson,  9  App.  Cas.  (D.  C.) 
423,  425;  National  Bank  of  Commerce  v. 
Grennada,  44  Fed.  262,  266]. 

Does  not  embrace  the  idea  of  absolute 
perpetuity.  Hascall  n.  Madison  University,  8 
Barb.  (N.  Y.)  174,  185. 

Does  not  mean,  forever,  or  lasting  forever, 
or  existing  forever.  Texas,  etc.,  E.  Co.  v. 
Marshall,  136  U.  S.  393,  403,  10  S.  Ct.  846, 
34  L.  ed.  385. 

Not  the  equivalent  of  "  perpetual,"  or 
"  unending,"  or  "  lifelong,"  or  "  unchange- 
able." Sonic  V.  Soule,  4  Cal.  App.  07,  105, 
87  Pan.  205. 

Used  in  contradistinction  to  "  temporary." 
CiiHtlc  V.  ]y)gan,  I  K)  Fed.  707,  70!),  72  C.  C.  A. 
201. 

Used  in  connection  with  other  words. — 
"  '  I'criiiiini'nl '  and  '  HnI)Htnnt  inl  '  "  see  Foll- 
mer  /;.  NnckollH  Coiinly,  <1  Ncl)r.  204,  212. 
"  Perninncnt  (•nii)l()yiiiont  "  mid  "  pi-rnuinont 
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establishment  "  see  Sullivan  v.  Detroit,  etc., 
E.  Co.,  135  Mich.  661,  671,  98  N.  W.  756,  106 
Am.  St.  Eep.  403,  64  L.  E.  A.  673.  "  Per- 
manent form  of  government "  see  State  u. 
Harden,  (W.  Va.  1907)  58  S.  E.  715,  723. 
"  Permanent  guard  "  see  In  re  State,  39  Ala. 
546,  548.  "  Permanent  improvement "  see- 
Ten  Eyck  V.  Protestant  Episcopal  Church,  65 
Hun  (N.  Y.)  194,  198,  20  N.  Y.  Suppl.  157. 
"  Permanent "  institution  see  Atwater  v.  Eus- 
sell,49  Minn.  57,  80,51  N.  W.  629,  52  N.  W.  26. 
"  Permanent  seat  of  justice  "  see  Odineal  v. 
Barry,  24  Miss.  9,  22;  Fowler  v.  Brown,  5 
Tex.  407,  409.  "  Permanent  site  "  see  Fuquay 
V.  Hopkins  Academy,  58  S.  W.  814,  22  Ky. 
L.  Eep.  744.  "  Permanent  structure "  see 
Chicago  North  Shore  St.  E.  Co.  v.  Payne, 
192  111.  239,  243,  61  N.  E.  467. 

6.  "  Permanent  agents "  are  those  agents 
which  shall  be  appointed  by  the  president, 
with  the  advice  and  consent  of  the  senate, 
in  contradistinction  to  those  persons  who  had 
been  or  should  be  appointed  by  the  secretary 
of  the  navy,  on  some  special  occasion  or 
service,  in  his  discretion  and  on  such  terma 
as  lie,  on  hia  olTicial  responsibility,  should 
choose  to  arrange  and  make  with  the  persons 
so  appointed  by  him.  Armstrong  v.  U.  S.,  1 
Fed.  Cas.  No.  M'?,,  Oilp.  399. 

7.  "  Permanent  disability "  is  the  perma- 
nent reduction  of  the  injured  iierson's  power 
to  earn  money,  resulting  from  an  injury 
caused  by  the*  negligent,  net  of  the  other 
party,  ijouisville,  etc.,  R.  Co.  r.  Mason,  72 
S.  W.  27,  28,  24  Ky.  L.  Rep.  1623. 

8.  Webster  Int.  'Diet.     See  also  Mortoa 
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PERMANENT  MONUMENT.    See  Boundaries. 
Permanent  nuisance.    See  Nuisances. 
PERMANENT  POLICY.    See  Life  Insurance, 
permanent  post.    See  Akmy  and  Navy. 
Permanent  sidewalk.    See  Municipal  Corporations. 
Permanent  statute.    See  Statutes. 

Permission.  An  Allowance  {q.  v.),  a  suflferance,  a  toleration,  an  authoriza- 
tion ;  ^*  a  term  wliicli  implies  Leave,  q.  v. ;  License,  q.  v. ;  or  Consent,  q.  v.^^ 
(See  Permit.) 

Permissive  occupancy.  See  Adverse  Possession;  Landlord  and 
Tenant. 

Permissive  waste.  See  Waste. 

Permit.  As  a  no«n,  a  license,^  an  allowance,  a  sufferance,  a  toleration,  an 
authorization.^'^  As  a  verb,  not  to  hinder;"  not  to  prohibit  or  prevent;"  to 
allow  by  not  prohibiting  ;  to  allow  or  consent  to  ;  to  authorize  or  give  leave  ; 
to  consent,  to  allow  or  suffer  to  be  done,  to  tolerate,  to  put  up  with ; to  grant 
leave  or  libertj'  to  by  express  consent ;  allow  expi-essly ;  give  leave,  liberty,  or 
license  to ;  to  allow  to  be  done  by  consent  or  by  not  prohibiting ;  to  grant  per- 
mission—  to  give  leave  —  to  grant  express  license  or  liberty  to  do  ;-'®  to  suffer  or 
allow  without  interference  or  prohibition,^^  to  allow,  to  grant  leave  or  liberty  to 


Trust  Co.  V.  American  Salt  Co.,  149  Fed. 

540,  543. 

Used  in  connection  with  the  call  of  a  clergy- 
man to  a  church  it  means  for  an  indefinite 
period.    Perry  v.  Wheeler,  12  Bush   (Ky. ) 

541,  548. 

Converse  of  "  transient "  see  Austen  v. 
Crilly,  13  Y.  App.  Div.  247,  249,  42  N.  Y. 
Suppl.  1097. 

Does  not  mean  "  perpetually "  see  Fisk  v. 
People's  Nat.  Bank,  14  Colo.  App.  21,  59 
Pac.  63,  65. 

"  Permanently  established  "  see  Newton  v. 
Mahoning  County.  26  Ohio  St.  618,  626  [af- 
firmed in  100  U.  S.  548,  562,  25  L.  ed.  710]  ; 
Texas,  etc.,  R.  Co.  r.  jMarshall,  136  U.  S. 
393,  402,  10  S.  Ct.  846,  34  L.  ed.  385;  Jones 
V.  Newport  News,  etc.,  Co.,  65  Fed.  736,  741, 
13  C.  C.  A.  95. 

"  Permanently  located "  see  Hopkins  v. 
Baker,  78  Md.  363,  370,  28  Atl.  284,  22 
L.  R.  A.  477;  Hooper  v.  Baltimore,  12  Md. 
464,  472;  Hascall  v.  Madison  University,  8 
Barb.  (N.  Y.)  174,  185;  Mead  v.  Ballard,  7 
Wall.  (U.  S.)  290,  294,  19  L.  ed.  190. 

8a.  Cowley  v.  People,  83  N.  Y.  464,  471,  38 
Am.  Rep.  464. 

8b.  Ball  V.  Campbell,  6  Ida.  754,  759,  59 
Pac.  559. 

Involves  knov;ledge  of  the  thing  permitted. 
Gray  v.  Stienes,  69  Iowa  124,  125,  28  N.  W. 
475. 

The  term  gives  no  right,  although  it  in- 
volves the  idea  of  leave  and  license.  Flaherty 
V.  Nieman,  125  Iowa  546,  548,  101  N.  W. 
280. 

9.  State  V.  Watson,  5  Blackf.  (Ind.)  155, 
156;  Neuman  v.  State,  76  Wis.  112,  116,  45 
N.  W.  30. 

Implies  express  assent  or  license  to  do  an 

act,  or  a  failure  to  prohibit  or  prevent  it. 
State  V.  Probasco,  62  Iowa  400,  402,  17  N.  W. 
607. 

Distinguished  from  "  consent "  which  im- 
plies some  positive  action,  while  the  word 


"  permit "  implies  mere  passivity.  Aull  v. 
Columbia,  etc.,  R.  Co.,  42  S.  C.  431,  436,  20 
S.  E.  302. 

10.  Cowley  v.  People,  83  N.  Y.  464,  471, 
38  Am.  Rep.  464. 

11.  In  re  Thomas,  103  Fed.  272,  274,  4  Am. 
Bankr.  Rep.  371. 

12.  Arms  v.  Knoxville,  32  111.  App.  604, 
607. 

13.  Com.  V.  Curtis,  9  Allen  (Mass.)  266, 
271. 

A  failure  to  prohibit  may  be  said  to  amount 
to  a  license  or  permission  to  do  a  particular 
act ;  and  in  this  sense,  the  word  "  permit " 
is  sometimes  used.  But  this  is  believed  to 
be  its  secondary,  rather  than  its  primary 
signification.  When  thus  used,  it  implies 
that  the  party  has  it  in  his  immediate  power 
to  prevent  the  act  or  thing;  and  having 
failed  to  prohibit  the  same,  it  may  well  and 
safely  be  concluded  that  he  permitted  it. 
Abrahams  V.  State,  4  Iowa  541,  543. 

14.  U.  S.  V.  San  Francisco  Bridge  Co.,  88 
Fed.  891,  893. 

15.  McHenry  v.  Winston,  105  Ky.  307,  310, 
49  S.  W.  4,  971,  20  Ky.  L.  Rep.  1194. 

"  The  word  '  permit '  is  derived  from  the 
Latin  '  permittere,'  which  means  '  to  concede, 
to  give  leave,  to  grant.'  "  Wilson  v.  State, 
19  Ind.  App.  389,  46  N.  E.  1050,  1051. 

"  Implies  consent  given  or  leave  granted " 
see  Loosey  v.  Orser,  4  Bosw.  (N.  Y.)  391, 
404. 

"  Includes  the  element  of  assent  "  see  State 
V.  Robinson,  55  Minn.  169,  171,  56  N.  W. 
594. 

16.  Robertson  v.  Ongley  Electric  Co.,  82 
Hun  (N.  Y.)  585,  589,  31  N.  Y.  Suppl.  605. 

17.  Wilson  V.  State,  19  Ind.  App.  389,  46 
N.  E.  1050,  1051. 

18.  Board  of  Education  v.  Board  of  Edu- 
cation, 3  Ohio  S.  &  C.  PI.  Dec.  70,  2  Ohio 
N.  P.  256. 

19.  Territory  v.  Stone,  2  Dak.  155,  4  N.  W. 
697,  700. 
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by  express  consent,  to  allow  bj  silent  consent  or  by  not  prohibiting;^^  to  grant 
permission,  liberty  or  leave;  to  allow;  to  suffer;  to  tolerate;  to  empower;  to 
license;  to  authorize  ;^'  to  allow  ;^^*  to  allow  after  notice  or  knowledge;''"'  to 
resign  ;  to  allow  ;  to  suffei',  to  put  up  with  ;  not  to  prohibit  ;^"'  to  allow  by  silent 
consent  or  by  not  offering  opposition  or  hindrance  ;  to  suffer  or  allow  prohibition 
or  interference  ;  to  look  on  at,  and  allow  a  person  to  act  or  thing  to  be  done;  to 
tolerate;  to  allow  by  express  consent  given  ;  to  give  permission,  leave,  liberty  or 
authority  to  another;  to  authorize  ;  to  resign  ;  to  give  over  ;  to  refer;  to  leave.^'" 
(Permit:  For  Burial  of  Dead  Bodies,  see  JDead  Bodies.  For  Landing  Imported 
Goods,  see  Customs  Duties.  Unloading  Without,  as  Ground  For  Forfeiture,  see 
Customs  Duties.) 

Per  MITTER  LE  droit.  One  of  the  modes  in  which  releases  at  common  law 
were  said  to  inure,  as  where  a  person  who  has  been  disseised  releases  to  the 
disseisor,  his  heir  or  feofee.^'® 

Per  MITTER  L' ESTATE.  A  common-law  release  described  as  follows  :  "  Where 
two  or  more  are  seised,  either  by  deed,  devise  or  descent,  as  joint-tenants  or 
*  coparceners '  of  the  same  estate,  and  one  of  them  releases  to  the  other." 

PER  MY  ET  PER  TOUT.    Literally,  "  By  the  '  half '  and  by  '  all.'  "  ^2 

PERPETRATION.  The  act  of  perpetrating,  the  doing.^  (Perpetration  :  Mur- 
der or  Manslaughter  in  Perpetration  of  Other  Offense,  see  Homicide.) 

Perpetrator,    a  term  generally  used  to  denote  the  person  who  actually 


20.  Webster  Diet.  Equated  in  Stewart  v. 
Burlington,  etc.,  R.  Co.,  32  Iowa  5G1,  563]. 

21.  Gregory  v.  U.  S.,  10  Fed.  Cas.  No. 
5,803,  17  Blatchf.  325,  330;  Worcester  Diet. 
Yquoted  in  Ft.  Wayne  v.  De  Witt,  47  Ind. 
391,  394]. 

21a.  People  v.  Conness,  150  Cal.  114,  121, 
88  Pac.  821. 

21b.  Larson  v.  Christiansen,  14  N.  D.  476, 
481,  106  N.  W.  51. 

21c.  Murphy  v.  Rouey,  82  S.  W.  396,  398, 
26  Ky.  L.  Kep.  634. 

"  Do  or  permit  "  see  Steves  v.  South  Van- 
couver, 6  Brit.  Col.  17,  36,  37. 

Contradistinguished  from  the  word  "  do." 
Steves  V.  South  Vancouver,  6  Brit.  Col.  17, 
37. 

2 Id.  Steves  v.  South  Vancouver,  6  Brit. 
Col.  17,  37. 

Not  a  technical  word,  and  in  English  it 

has  two  significations,  the  first  is  where  the 
mind  consents  to  the  act;  the  second  is  where 
the  mind  does  not  affirmatively  agree  to  the 
act,  but  has  tlie  right  and  the  means  to  inter- 
fere to  prevent  the  same  from  transpiring; 
but  from  want  of  care,  or  from  laziness  or 
neglect,  the  person  makes  no  move  to  prevent 
the  act  from  taking  place.  Warberton  v. 
Woods,  G  Mo.  8,  12. 

In  one  sense  it  is  synonymous  with  "  to 
sufl'er,"  "  to  allow  "  or  "  to  lot,"  but  it  also 
is  equivalent  to  "  to  give  leave,"  "  to  license," 
"  to  warrant  in  writing,"  "  to  grant,"  "  to 
impowRr,"  "  to  aiithori/.e,"  "  to  sanction." 
Coon  ?;.  Froment,  25  N.  Y.  App.  Div.  250, 
252,  49  N.  Y.  Suppl.  305.  See  also  Uunncll 
V.  Com.,  90  S.  W.  237,  238,  30  Ky.  L.  Rep. 
491;  Conner  c.  Fogg,  ( N.  J.  Snp.  1907)  67 
Ad.  338,  339. 

Di.stinj!;uishcd  from  "allow,"  "  Huircr,"  in 
that  it  in  iiioHt  [josilivc,  di'noting  a,  decided 
UHWint.  ('Iiii'iigo  r.  SIcnrnH,  105  111.  551,  558; 
Bo!ird  of  lOluciitinn  r.  I'.oitid  of  l'',dnca.tioii,  3 
Ohio  S.  &.  0   IM.  Dec.  70,  2  Ohio  N.  I'.  250. 


Defined  by  Webster  as  more  negative  than, 
'"allow";  in  that  it  imports  only  acquies- 
cence or  an  abstinence  from  prevention, — 
while  "  suffer  "  he  defines  as  having  an  even 
stronger  passive  and  negative  sense  than  per- 
mit, and  as  implying  sometimes  mere  in- 
difference.   In  re  Thomas,  103  Fed.  272,  274, 

4  Am.  Bankr.  Rep.  371. 

"  Permit  or  suffer  "  see  Robertson  v.  Ong- 
ley  Electric  Co.,  82  Hun  (N.  Y.)  585,  589^ 
31  N.  Y.  Suppl.  605. 

"  Suffer  and  permit  "  see  Hobson  f.  Middle- 
ton,  6  B.  &  C.  295,  300,  302,  9  D.  &  R.  249, 

5  L.  J.  K.  B.  O.  S.  160,  13  E.  C.  L.  142. 
Used  in  a  statute  against  gambling,  the 

word  implies  knowledge  on  the  part  of  the 
one  in  control  of  the  house  in  which  tlie 
gambling  took  place.  Stuart  t".  State,  (Te.x. 
Cr.  App.  1901)  60  S.  W.  554. 

Permitted. — A  word  sometimes  said  to  be 
used  in  the  sense  of  allowed,  suffered,  or 
acquiesced  in  (Adams  v.  Albert,  87  Hun 
(N.  Y.)  471,  473,  34  N.  Y.  Suppl.  328),  and 
sometimes  it  has  been  said  to  mean  used  with 
consent  (State  v.  Pierce,  (Me.  1888)  15 
Atl.  68),  synonymous  with  "required" 
(Loeser  v.  Savings  Deposit  Bank,  etc.,  Co., 
148  Fed.  975,  980,  78  C.  C.  A.  597),  hut  it 
has  been  held  not  to  be  synonymous  with  the 
word  "  suflVred  "  (In  rc  VVilniiiicton  Hosiery 
Co.,  120  Fed.  180,  184,  but  holding  conird, 
sec  In  re  Arnold,  94  Fed.  1001,  1002,  2  Am. 
Bankr.  Rc]).  ISO). 

21e.  Miller  v.  Emans,  1,1  N.  Y.  384.  387. 

21f.  Miller  r.  Emans,  19  N.  Y.  384.  388. 

22.  Thornton  r.  Thornton,  3  Rand.  (Va.) 
179,  182  \cUinfi  Bhickstonol,  wlicrc  it  is  ex- 
])lninod  as  being  the  oslato  hy  which  joint- 
irnants  are  seized,  that  is,  that  each  of  Ihcm 
hiivo  the  entire  possession,  as  well  of  every 
))Mrc(>l  us  of  ilio  whole.  Sen  also  Miller  V. 
Einans.  10  N.  Y.  381,  388. 

23.  VVclisier  Int.  Diet.  Seo  also  Bissot  V. 
State,  53  Ind.  lOS,  413. 
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commits  a  crime  or  delict,  or  by  whose  immediate  agency  it  occurs.^  (See, 
generally,  Criminal  Law.) 

Perpetual.  Continnons  or  nninterrnpted  everlastino-,  continued,  uninter- 
rupted;^® never  ceasing;  continuing  forever  in  future  time;  destined  to  be  eter- 
nal; continuing  or  continued  without  intermission  ;  uninterrupted.^'  (Perpetual: 
Injunction,  see  Injunctions.  Lease,  see  Geound-Kents.  Lien,  see  Liens, 
Succession,  see  Corporations.) 

PERPETUA  lex  est  NULLAM  legem  HUMANAM  AC  POSITIVAM  PEPETUAWT 
ESSE;  ET  CLAUSULA  QU^E  ABROGATIONEM  EXCLUDIT  AB  INITIO  NON  VALET. 
A  maxim  meaning  "It  is  an  everlasting  law  that  no  positive  human  law  shall  be 
perpetual ;  and  any  part  of  an  enactment  which  purports  to  admit  of  no  repeal 
is  void  from  the  first." 

PERPETUAL  INJUNCTION.    See  Injunctions. 

PERPETUAL  LEASE.    See  Ground-Rents. 

PERPETUAL  SUCCESSION.    See  Corporations. 

Perpetuation  of  testimony.    See  Depositions. 

PERPETUITATIBUS  LEX  OBSISTIT.  A  maxim  meaning  "  The  law  is  opposed 
to  perpetuities."  ™ 


24.  Black  L.  Diet. 

Railroad  company  killing  employee  through 
negligence  of  co-employee  legarded  as  per- 
petrator "  under  statute  see  Philo  v.  Illinois 
Cent.  R.  Co.,  33  Iowa  47,  50.  See  also  Don- 
aldson I'.  Mississippi,  etc.,  R.  Co.,  18  Iowa 
280,  286,  87  Am.  Dec.  391. 

25.  Fairchild  v.  Masonic  Hall  Assoc.,  71 
Mo.  526,  530. 

26.  State  v.  Payne,  129  Mo.  468,  477,  31 
S.  W.  797,  33  L.  R.  A.  576. 


27.  Webster  Diet,  [quoted  in  Scanlan  v. 
Crawshaw,  5  Mo.  App.  337,  339]. 

"  Perpetually  binding  on  '  the  owners  of 
the  land  '  "  see  Hickey  t'.  Lake  Shore,  etc.,  R. 
Co.,  51  Ohio  St.  40,  50,  36  N.  E.  672,  46  Am. 
St.  Eep.  545,  23  L.  R.  A.  396. 

28.  Peloubet  Leg.  Max. 

29.  Morgan  Leg.  Ma.x.  \_citing  Bacon  Max. 
Reg.  19]. 

30.  Morgan  Leg.  Max.  letting  Halkerstone 
Max.  123]. 
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By  Edwakd  H.  Warken 
Professor  of  Law  in  Harvard  University  * 

I.  GENERAL  STATEMENT,  1466 

II.  Origin  and  development  of  the  Rule,  i468 

A.  Early  Uses  of  the  Word  '■^ Perpetuity,^''  1468 

B.  The  Duke  of  JSlorfolKs  Case,  1469 

C.  Any  Number  of  Lives  in  Being  Allowed,  1470 

D.  The  Term  of  Twenty  -One  Years,  1470 

E.  The  Periods  of  Gestation,  1471 

III.  INTERESTS  SUBJECT  TO  THE  RULE.  1471 

A.  Present  Interests  Are  Not  Subject  to  the  Rule,  1471 

B.  Vested  Future  Interests  A?'e  Not  Subject  to  the  Pule,  1473 

1.  What  Is  a  Vested  Future  Interest,  1473 

2.  Vested  Remainder's,  1472 

3.  Reversions,  1473 

4.  Possibilities  of  Reverter,  1474 

5.  Escheat,  1474 

6.  Vested  Legal  Future  Interests  in  Personalty,  1474 

7.  Vested  Equitable  Future  Interests,  1476 

C.  Destructible  Future  Interests  Are  Not  Subject  to  the  Rule,  1476 

D.  Such  Future  Interests  as  Are  Contingent  and  Indestructible  Are 

Subject  to  the  Rule,  1477 

1.  In  General,  1477 

2.  Contingent  Remxdnders,  1478 

3.  Rights  of  Entry  For  Condition  Broken,  1478 

4.  Springing -arid  Shifting  Uses  and  Executory  Devises,  1479 
6.  Profits  and  Easements  to  Begin  In  Futuro,  1481 

6.  All  Future  Interests  in  Personalty  Which  Are  Not  Vested,  liSi 

7.  All  Future  Equitable  Interests  in  Realty  or  Personalty  Which 

Are  Not  Vested,  1481 

IV.  THE  REQUIREMENT  OF  THE  RULE,  1482 

A.  The  Rule  Stated,  1482 

B.  Vesting  the  Sole  Requirement,  1483 

C.  The  Future  Interest  Must  Necessarily  Vest  Within  the  Limits,  1483 

D.  No  Exception  in  Favor  of  Alienable  Interests,  1483 

E.  The  Rule  Does  Not  Reqioire  That  Interests  Should  End  Within 

Specified  Limits,  1484 

F.  As  to  Future  Interests  Created  by  Will,  1485 

G.  As  to  Futii,re  Interests  in  an  Estate  For  a  Life  or  Lives,  or  in  a 

Term  For  Years  of  Not  More  Than  Twenty  -One  Years,  1485 

V.  LIMITATIONS  TO   CLASSES,  1485 
A.  In  General,  1485 

1.  Rale  Stated  and  For)iis  of  Limitations  Enumerated,  1485 

2.  Lim/itation  to  A  ll  Children  or  Grandchildren  of  A,  1486 

a.  In  General,  1486 

1).  With  a,  Proviso  That  if  Any  ChiUl  or  G randchild  Dies 
Under  a  Certain  Age  Property  to  Go  Over,  1480 

*  Tlirt  Hill  liDi- wIhIiiw  to  iiclciiowlndfco  Ills  ({rimt  IndoljtodiiUHH  to  I'rofoHsor  John  C.  Urny  ;  the  oouoeptloii  of 
I'lM'iHtLiiii  lits  Hci,  forili  In  i.IiIh  iirLlclu  In,  In  the  miilii,  a  prucluot  oC  the  tustruoUou  aud  help  received,  as  pupil  and 
Juiilur  coIIdiikuu,  from  liliii. 
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3.  Limitation  to  Such  of  Children  or  Grandchildren  of  A  as 
i  Peach  a  Certain  Age,  1487 

4.  Limitation  to  Such  of  the  Children  of  A  as  Reach  a  Certain 

Age,  and  to  Sitch  Children  of  Children  Dying  Under  That 
Age  as  Reach  the  Age,  the  Children  of  Second  Generation 
Taking  Their  Parents'  Share,  1489 

5.  Conclusions    With   Respect   to  Perviissihle  Limitations  to 

Classes,  1489 

6.  Lhnitations  Framed  in  Language  Not  Commonly  Used,  1490 
B.  Independent  Limitations,  1490 

VI.  LIMITATIONS  TO  A  SERIES,  1491 

VII.  POWERS,  1491 

A.  If  It  May  Remain  Uncertain  For  a  Time  Beyond  the  Limits  of 

the  Ride  Against  Perpetuities  Either  Whether  a  Power  Will 
Become  Operative  or  Whether  It  Will  Be  Exercised,  It  Is 
Invalid,  1491 

1.  In  General,  1491 

2.  Powers  to  Sell  to  Raise  Money  For  Paying  Debts  or  Lega- 

cies, 1493 

3.  Powers  to  Sell,  Exchange,  or  Lease  Settled  Property,  1493 

4.  Powers  to  Sell  Mortgaged  Property,  1494 

B.  A  Power  Is  Not  Invalid  Because  Within  Its  Terms  an  Invalid 

Appointment  Might  Be  Made,  1494 

C.  An  Appointment  Is  Invalid  Unless  It  Miist  Vest  Within  Limits  of 

the  Rule,  Reckoning  From  Date,  Not  of  Exercise,  But  of  Cre- 
ation of  Power,  1494 

VIII.  TRUSTS,  1495 

A.  Equitable  Interest  S\d)ject  to  the  Rule  Against  Perpetuities,  1495 

B.  Trusts  For  Payment  of  Debts  or  Legacies,  1495 

C.  Trusts  to  Sell,  1496 

D.  Executory  Trusts,  1496 

E.  Charitable  Trusts,  1496 

F.  Trusts  For  Accumulation,  1497 

IX.  CONSTRUCTION,  1498 

A.  Construction  Not  to  Be  Affected  by  Existence  of  the  Rule  Against 

Perpettdties,  1498 

B.  Cy  Pres,  1499 

C.  Modifying  Clauses,  1499 
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CBOSS-BEFBRENCES 

For  Matters  Relating  to  : 
Charity,  see  Chakities. 
Deed,  see  Deeds. 
Devise,  see  AVills. 
Estate : 

Generally,  see  Estates. 

For  Life,  see  Estates. 

For  Years,  see  Estates  ;  Landi-oed  and  Tenant. 

In  Remainder,  see  Estates. 

Tail,  see  Estates. 
Life-Estate,  see  Estates. 
Power,  see  Powers. 

Remainder,  see  Estates.  , 
Trust,  see  Tkusts.  I 

I.  GENERAL  STATEMENT.  ' 

Ownership  of  property  does  not  carry  with  it  the  right  to  dispose  of  that; 
property  to  any  jxirson  and  U])on  any  contingencies  that  the  owner  may  desire  to 
name.  The  law,  for  reasons  of  puhlic  policy,  still  imposes  some  restraints  upon 
the  riglit  to  disposo  of  property.  Souk!  of  those  restraints  deal  with  tlie  right  to 
transfer  present  iiit(!re,sts  in  property  —  thus  an  owner  may  not  be  permitted  to 
sell  Ills  land  to  an  alien  or  to  devise  it  to  a  religious  corporation.  Some  of  those 
restraints  deal  with  the  right  to  create  future  interests  in  property  —  thus  if  an 
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owner  gives  money  to  A,  with  a  proviso  that  whenever  A  and  all  his  issue  are 
dead  the  money  shall  go  to  B,  the  law  may  not  give  effect  to  snch  proviso. 

Tlie  Rule  against  Perpetuities  is  hy  far  the  most  important  restraint  which 
the  law  places  upon  the  right  to  create  future  interests  in  property.'^  It  is  fuTida- 
mental  that  the  Rule  deals  only  with  future  interests.  No  present  interests, 
whether  alienable  or  not,  are  objectionable  under  the  Rule  against  Perpetuities, 
although  restraints  upon  the  alienation  of  present  interests  may  be  objectionable 
under  other  rules  of  the  law.^  Apart  from  statutory  changes,^  the  Rule  is  that 
no  future  interest  in  property  shall  be  created  which  must  not  necessarily  vest 
within  twenty-one  years,  exclusive  of  periods  of  gestation,  after  lives  in  being. 
The  evolution  of  the  Rule  was  probably  due  primarily  to  the  desire  of  the  courts 
to  prevent  property  from  being  inalienable.  If  future  interests  in  property  may 
be  created  in  favor  of  persons  not  in  being,  a  title  to  the  property  cannot  be 
made ;  it  is  taken  out  of  commerce ;  the  Rule  therefore  restrains,  within  limits, 
the  creation  of  such  interests. 

But  the  Rule  does  more.  It  forbids  the  creation  even  of  alienable  interests 
in  property,  if  they  are  dependent  upon  a  contingency  which  may  not  be  deter- 
mined until  a  remote  time.  When  remote,  contingent  interests  in  property  belong 
to  persons  in  being,  snch  interests  are  to-day  freely  alienable  and  therefore  do 
not  render  impossible  the  making  of  a  good  title  to  the  property  in  which  they 
are  limited,  but  they  none  the  less  offend  against  the  Rule.  To  have  property 
•encumbered  with  such  remotely  possible  interests  is  a  disadvantage  to  the  per- 
sons otherwise  entitled  to  the  property,  greater  than  is  the  advantage  to  the  own- 
ers of  such  remote  interests.    The  reasons  of  policy  which  require  that  the  cre- 


1.  In  early  times  the  power  of  an  ownsr 
to  create  future  interests  in  his  property  was 
greatly  restricted.  Remainders  in  property, 
for  example,  were  known  to  the  law,  but 
their  creation  was  regulated  by  stringent 
rules.  Equity,  however,  was  liberal  in  al- 
lowing uses  in  property  to  be  parceled  out 
as  the  owner  wished,  and  this  liberality  was 
■carried  over  into  the  law  by  the  passage  of 
the  Statute  of  Uses  (1530).  The  law  itself 
was  liberal  in  attempting  to  give  effect  to 
any  disposition  of  property  that  an  owner 
might  make  by  will,  and  a  similar  liberality 
is  to-day  shown  in  most  jurisdictions,  Avitli 
regard  to  a  conveyanca  inter  vivos,  whether 
operating  by  way  of  use  or  not  —  for  example 
with  regard  to  a  conveyance  inter  vivos  of  a 
chattel.  ■  The  result  is  that  to-day  an  owner 
may,  broadly  speaking,  create  any  future 
interests  he  pleases,  within  reasonable 
limits. 

Apart  from  statutes,  there  are  to-day  cer- 
tainly not  more  than  two  restrictions,  be- 
sides the  Rule  against  Perpetuities,  on  the 
creation  of  future  interests,  and  semble  in  the 
United  Statas,  except  in  North  Carolina, 
there  is  no  other  restriction  whatever.  There 
is  authority  that  no  future  legal  interest, 
after  an  interest  for  life,  can  be  created  inter 
vivos  in  personalty,  whether  in  a  chattel  real 
or  personal.  This  is  probably  law  in  England. 
Woodcock  V.  Woodcock,  Cro.  Eliz.  795,  78 
Eng.  Reprint  1025;  Welcden  v.  Elkington, 
Plowd.  516,  75  Eng.  Reprint  763;  Gray 
Perpet.  (2d  ed.)  Appendix  F.  And  it  is  law  in 
North  Carolina.  Harrell  v.  Davis,  53  N.  C. 
359;  Hunt  v.  Davis,  20  N.  C.  36;  Smith  v. 
Tucker,  13  N.  C.  541 ;  Dowd  v.  Montgomery, 
4  N.  C.  198;  Gilbert  v.  Murdoek,  3  N.  C. 


182;  Cutlar  v.  Spiller,  3  N.  C.  130.  See 
also  Wilson  v.  Cockrill,  8  Mo.  1.  But  it  is 
not  law  elsewhere  in  the  United  States.  Wil- 
liamson V.  Mason,  23  Ala.  488 ;  Jones  v.  Hos- 
kins,  18  Ala.  489;  Lyde  v.  Taylor,  17  Ala. 
270;  Price  v.  Price,  5  Ala.  578;  Gullett  v. 
Lamberton,  6  Ark.  109 ;  Security  Co.  v. 
Hardenburgh,  53  Conn.  169,  2  Atl.  391;  Horn 
V.  Gartman,  1  Fla.  63 ;  Sharman  v.  Jackson, 
30  Ga.  224;  Kirkpatrick  v.  Davidson,  2  Ga. 
297;  McCall  v.  Lee,  120  111.  261,  11  N.  E. 
522;  Owen  v.  Cooper,  46  Ind.  524;  Keen  v. 
Macey,  3  Bibb  (Ky.)  39;  Fuller  v.  Fuller,  84 
Me.  475,  24  Atl.  946;  Sampson  v.  Randall, 
72  Me.  109;  Harris  v.  McLaran,  30  Miss.  533; 
Nix  V.  Ray,  5  Rich.  (S.  C.)  423;  McCall  v. 
Lewis,  1  Strobh.  (S.  C.)  442;  Tucker  v. 
Stevens,  4  Desauss.  Eq.  (S.  C.)  532;  Aiken 
V.  Smith,  1  Sneed  (Tenn.)  304;  Bradley  v. 
Mosby,  3  Call  (Va.)  50.  There  is  also  au- 
thority that  a  life-estate  cannot  be  given 
to  an  unborn  person,  remainder  to  that  un- 
born person's  issue,  even  when  the  gift  is 
so  framed  as  not  to  offend  the  Rule  against 
Perpetuities.  Whitby  v.  Mitchell,  44  Ch.  D. 
85,  59  L.  J.  Ch.  485,  62  L.  T.  Rep.  N.  S. 
771,  38  Wkly.  Rep.  337.  But  this  rule  was 
held  not  applicable  to  personalty  in  In  re 
Bowles,  [1902]  2  Ch.  050,  71  L.  J.  Ch.  822, 
51  Wkly.  Rep.  124,  and  was  altogether 
doubted  in  In  re  Ashforth,  [1905]  1  Ch.  535, 
74  L.  J.  Ch.  361,  92  L.  T.  Rep.  N.  S.  534, 
21  T.  L.  R.  329,  53  Wklv.  Rep.  328.  See  also 
Brown  v.  Brown,  86  Tenn.  277,  6  S.  W. 
369,  7  S.  W.  640;  Gray  Perp.  (2d  ed.) 
§  287  et  seq.  Compare  Jackson  v.  Brown,  13 
Wend.  (N.  Y.)  437. 

2.  See  infra,  note  9. 

S.  See  infra,  XI. 
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ation  of  such  interests  should  be  restrained  within  limits  are  somewhat  siniilar  to 
the  reasons  on  account  of  which  the  law  keeps  within  limits  tlie  o'cation  of  ease- 
ments ;  they  are  in  any  event  different  reasons  from  those  to  whicli  the  liule  was 
primarily  due. 

The  reasons  of  policy  underlying  the  Rule  are  not  stated  in  all  the  decisions 
clearly,  or  even  consistently,  but  it  is  settled  by  tijc  great  weight  of  authority  that 
the  Rule  does  forbid  the  creation  of  any  future  interest,  whetiier  alienable  or  not, 
which  must  not  necessarily  vest  within  the  limits  specified  Ijy  the  Rule.* 

II.  Origin  and  Development  of  the  rule. 

A.  Early  Uses  of  the  Word  "Perpetuity."  The  word  "perpetuity" 
appears  in  the  reports  as  early  as  1595.^  In  the  following  century  the  word 
was  used  by  the  courts  with  various  meanings,  including  :  (1)  An  inalienable 
estate  tail ; "  (2)  an  indestructible  remainder  to  a  person  not  in  being;''  (3)  an 
indestructible  executory  devise  contingent  on  a  failure  of  issue.^    In  the  first 


4.  See  infra,  IV,  D. 

5.  Chudleigh's  Case,  1  Coke  120a,  76  Eng. 
Eeprint  270. 

6.  Corbet's  Case,  1  Coke  836,  76  Eng.  Re- 
print 187.  Here  an  estate  tail  was  given 
to  A,  with  a  proviso  that,  if  he  attempted 
to  alien,  he  should  forfeit  his  estate.  A 
nevertheless  suffered  a  common  recovery,  and 
the  court  held  the  recovery  good.  The  pro- 
viso was  held  to  be  repugnant  to  the  grant 
of  the  estate  tail,  and  therefore  bad.  In 
the  course  of  the  judgment  an  inalienable 
estate  tail  is  spoken  of  as  a  perpetuity.  The 
Statute  De  Donis,  13  Edw.  I,  c.  1,  authorized 
the  creation  of  estates  tail,  and  provided 
that  they  could  not  be  barred  by  fine.  Later, 
however,  the  courts  held  that  they  could  be 
barred  by  a  common  recoveiy.  Taltarum's 
Case,  Y.  B.  12  Edw.  IV,  19.  Still  later 
parliament  provided  that  they  could  be  barred 
by  fine.  St.  4  Hen.  VII,  c.  24;  32  Hen.  VIII, 
c.  30.  By  Corbet's  Case,  1  Coke  836,  76 
Eng.  Reprint  187,  any  attempt  to  prevent 
the  owner  of  an  estate  tail  from  alienating 
the  land,  by  levying  a  fine  or  suffering  a 
recovery,  was  held  nugatory.  The  law  did 
not  permit  owners  of  estates  tail  to  be  re- 
strained from  alienating  their  estates  any 
more  than  it  permitted  the  owners  of  es- 
tates in  fee  to  be  restrained  from  alienating 
their  estates.  Y.  B.  13  lien.  VII,  22  pi.  9. 
And  see  Dekds,  13  Cyc.  687. 

7.  Cluulleigh's  Case,  1  Coke  120a,  76  Eng. 
Reprint  270.  At  common  law,  if  A  was 
enfeoffed  of  land  for  life,  remainder  to  his 
unborn  son,  A  could  enfeoff  X  of  the  land 
at  any  time  before  a  son  was  born  to  him, 
and  tliereby  destroy  the  contingent  remainder 
to  such  unborn  son.  Contingent  remainders, 
b(?ing  (le.structililo,  were  therefore;  no  bar  to 
tlie  alienation  of  tlie  land  in  which  they  were 
limited,  (,'liiidleigii's  Case,  supra,  came  up 
jifL(T  tii(!  passage  of  the  Statute!  of  Uses.  A 
had  made  a  feoH'iiient  to  B,  C,  and  others, 
to  their  uhc  during  tiie  life  of  D.  A'h  son, 
and  afU'r  D'h  (k^atii,  to  tlie  us[!  of  D'f)  unborn 
cliildren  in  tail.  Before!  cliildren  were  born 
to  1),  the  feoffees  eiife^olVed  I)  in  fee.  The 
coiiit  held  (hilt  this  f I'olVniciil,  hiid  doHtroycd 
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the  contingent  remainder  to  the  unborn  chil- 
dren —  in  other  words,  that  a  contingent  re- 
mainder raised  by  use  was  as  destructible 
as  a  contingent  remainder  limited  at  com- 
mon law.  The  court  conceived  that  if  a 
contingent  remainder  were  allowed  to  be 
indestructible,  it  would  be  a  perpetuity,  and 
it  avoided  this  danger  by  holding  the  re- 
mainder destructible.  Contingent  remainders, 
while  at  that  time  not  alienable,  were  re- 
leasable.  The  contingent  remainders  in 
Chudleigh's  case  could  not  even  have  been 
released,  because  they  were  to  persons  not  in 
being:  The  court  was  therefore  dealing  with 
future  interests,  the  indestructibility  of 
which  would  in  fact  have  prevented  the 
alienation  of  the  property. 

8.  In  Manning's  Case,  8  Coke  946,  77  Eng. 
Reprint  618,  A,  owner  of  a  term  for  years 
in  certain  land,  by  his  will  directed  that  B, 
his  wife,  should  have  the  use  and  occupa- 
tion of  the  term  for  her  life,  and  that  the 
term  should  go,  subject  to  B's  right,  to  C. 
As  there  could  be  no  life-estate  in  a  chattel 
real  (see  supra,  note  1),  this  was  construed 
to  be  an  absolute  gift  of  the  term  to  B, 
with  an  executory  devise  over  to  C,  to  take 
effect  on  B's  death.  Was  this  contingent 
interest  to  C  destructible  by  B,  the  first 
taker,  just  as  contingent  remainders  were  de- 
structible? It  was  held  that  it  was  inde- 
structible. There  was  therefore  now  known 
to  the  law  such  a  thing  as  an  indestructible 
contingent  interest  in  propertv.  Cotton  v. 
Heath,  1  Rolle  Abr.  012,  pi.  3;  Smith  v.  War- 
ren, Cro.  Eliz.  088.  78  Eng.  Reprint  !)24; 
Lampct's  Case,  10  Coke  406,  77  Eng.  Reprint 
094;  Tells  Brown,  Cro.  Jac.  590,  79  Eng. 
Reprint  504.  The  dicta,  in  Woodruff  v.  Drury, 
Cro.  Eliz.  439,  78  Eng.  Reprint  079,  and 
Wood  v.  Reignold,  Cro.  Eliz.  704,  854,  78 
Eng.  Reprint  990,  1080,  that  executory  de- 
vises were  destruetiblo,  are  no  longer  law. 
l)(>Hpite  Manning's  Case,  supra,  it  was  held  in 
Child  V.  Baylie'  Cro.  Jac.  459,  79  Eng.  Re- 
])riiit  393,  tliat,  u))(in  the  devise  of  a.  term 
io  A,  with  a  devise  over  to  B,  to  take  effect  in 
cns(!  A  died  without  issue  living  at  his  death, 
Hueh  executory  devise  was  bad.     In  J\lan- 
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sense  the  word  was  used  to  describe  a  present  estate  of  indefinite  duration 
which,  throughout  its  duration,  kept  out  of  commerce  tlie  property  in  which 
it  was  limited.  This  is  the  popular  notion  of  a  perpetuity,  and  tlie  law  to-day 
holds  void,  with  some  exceptions,  attempts  to  restrain  the  alienation  of  present 
interests  in  property,  but  this  is  accomplislied  by  rules  of  law  cpiite  separate 
and  distinct  from  the  Rule  against  Perpetuities.^  In  the  second  sense  the 
word  was  used  to  describe  a  future  interest,  which  interest  was  in  fact  not  releas- 
able.  In  the  third  sense^  tlie  word  was  also  used  to  describe  a  future  interest. 
Executory  devises  were  releasable,'"  and,  in  at  least  two  cases  which  came  before 
the  courts,  the  devises  which  were  held  objectionable  were  to  persons  in  being, 
and  therefore  did  not  prevent  the  alienation  of  the  property."  Certain  future 
interests  therefore,  even  though  not  preventing  the  alienation  of  the  property  in 
which  they  were  limited,  were  held  objectionable,  and  were  conceived  of  as  per- 
petuities. "What  then  was  the  test  of  the  validity  of  a  future  interest?  The 
remoteness  of  the  time  when,  if  ever,  a  future  interest  must  vest,  had  not  yet 
been  taken  by  the  courts  as  the  test. 

B.  The  Duke  of  Norfolk's  Case.  The  Earl  of  Arundel,  having  three  sons, 
conveyed  a  long  term  to  trustees,  in  trust  for  his  second  son,  and  the  heirs  male 
of  his  body ;  with  a  proviso  that,  if  his  first  son  should  die  without  issue  male,  in 
the  lifetime  of  tlie  second  son,  the  term  should  be  held  in  trust  for  the  third  son.^^ 
The  first  son  did  die  without  issue  male  in  the  lifetime  of  the  second  son.  Was 
this  limitation  over  to  tlie  third  son  good  ?  It  was  a  limitation  to  take  effect  upon 
a  faihire  of  issue,  and  therefore  bad  as  a  perpetuity  within  the  earlier  authorities  ; 
but  the  chancellor.  Lord  Nottingham,  held  the  limitation  good  on  the  ground 
that  it  must  take  effect,  if  at  all,  within  the  life  of  the  second  son.  It  was  estab- 
lished, he  reasoned,  that  a  limitation  of  a  term  to  A,  a  living  pei'son,  for  life,  and  then 
to  B  on  A's  death,  was  good."  If  a  limitation  over  on  A's  death  was  not  regarded 
as  a  perpetuity,  then  any  limitation  over  which  must  take  effect  at  or  before  A's 
death  ought  not  to  be  so  regarded.  Here  was  a  decision  based  squarely  on  the 
idea  that  whether  a  limitation  over  is  to  be  regarded  as  a  perpetuity  or  not  depends 
on  the  time  within  which  such  limitation  must  take  effect.  Lord  Nottingham 
held  that  a  limitation  might  be  made  to  take  effect  on  a  contingency  which  must 


ning's  Case,  supra,  the  devise  over  was  con- 
tingent on  a's  death;  in  Child  v.  Baylie,  supra, 
on  A's  death  without  issue  then  living.  The 
judges  took  a  distinction.  A  remainder  after 
an  estate  tail  was  destructible.  See  infra, 
111,  C.  Executory  devises  of  terms,  how- 
ever, had  now  been  held  indestructible.  Man- 
ning's Case,  supra.  The  judges  felt  that  if  a 
term  could  be  limited  to  A,  with  an  inde- 
structible gift  over  to  B,  to  take  effect  on 
the  failure  of  A's  issue,  the  evils  of  entails 
would  reappear  in  the  settlement  of  long 
terms  of  years,  and  the  devise  over  to  B 
was  therefore  held  bad.  "  It  would  be  very 
dangerous,"  counsel  argued,  "  to  have  a  per- 
petuity of  a  term  in  that  manner."  Bennet 
V.  Lewknor,  1  Eolle  356,  81  Eng.  Reprint 
531;  Wood  V.  Sanders,  1  Ch.  Cas.  131,  22  Eng. 
Reprint  728;  Boucher  v.  Antram,  2  Ch.  Rep. 
65,  21  Eng.  Reprint  617.  It  is  to  be  noted 
that  in  both  Manning's  Case,  supra,  and  in 
Child  V.  Baylie,  supra,  the  devise  over  would 
take  effect,  if  at  all,  on  the  death  of  A,  the 
first  holder  of  the  term,  and  that  therefore 
in  point  of  time  the  two  executory  devises 
were  equally  remote.  It  is  also  to  be  noted 
that  the  executory  devise  was  held  bad  in 
Child  V.  Baylie,  supra,  although  it  was  alien- 
able.   B  was  a  person  living  at  the  testator's 


death,  and  the  executory  devise  was  releas- 
able. 

9.  In  states  like  New  York  where  per- 
petuities are  defined  to  be  inalienable  in- 
terests, restraints  on  alienation  become 
closely  associated  with  the  subject  of  per- 
petuities (see  infra,  XI,  A,  10)  ;  but  the 
Rule  against  Perpetuities  and  the  rules 
against  restraints  on  alienation  are,  at  com- 
mon law,  now  entirely  different  topics.  The 
Rule  against  Perpetuities  is  concerned  only 
with  the  creation  of  future  estates.  If  A 
gives  land  to  B  and  his  heirs,  and  then  at- 
tempts to  provide  that  B  shaH  not  alienate 
the  land  so  given,  no  question  is  raised  which 
in  any  wise  touches  the  Rule  against  Per- 
petuities.   See  Deeds,  13  Cvc.  687. 

10.  Lampet's  Case,  10  Coke  48a,  77  Eng. 
Reprint  994. 

11.  Wood  V.  Sanders,  1  Ch.  Cas.  131,  22 
Eng.  Reprint  728;  Child  v.  Baylie,  Cro.  Jac. 
459,  79  Eng.  Reprint  393. 

12.  Duke  of  Norfolk's  Case,  3  Ch.  Cas.  1, 
22  Eng.  Reprint  931,  2  Swanst.  454,  36  Eng. 
Reprint  690. 

13.  Child  V.  Baylie,  Cro.  Jac.  459,  79  Eng. 
Reprint  393.    See  supra,  note  8. 

14.  Manning's  Case,  8  Coke  946,  77  Eng. 
Reprint  618.    See  supra,  note  8. 
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happen,  if  at  all,  within  a  life  in  being,  but  lie  refused  to  try  to  define  precisely 
the  time  within  which  a  limitation  over  must  take  effect,  leaving  this  to  be  worked 
out  by  future  cases.  Lord  Nottingham's  decision  was  affirmed  in  the  House  of 
Lords,  has  never  since  been  questioned,  and  is  the  foundation  of  the  modern  Rule 
against  Perpetuities. 

C.  Any  Number  of  Lives  in  Being  Allowed.  It  had  been  decided  before 
the  Duke  of  Norfolk's  case,  that  a  term  might  be  limited  for  successive  life- 
interests  to  any  number  of  persons,  so  long  as  they  were  all  in  being.'^  It  wa» 
enougli  if  "  all  the  candles  were  alight  at  once."  Although  there  is  a  dictum. 
after  the  Duke  of  Norfolk's  case  that  the  time  limit  allowed  for  executory  devises 
ought  not  to  be  longer  than  the  life  of  one  person  in  being,^^  j'et  there  is  no  deci- 
sion to  this  effect.  In  Thellusson  -y.  Woodford,^^  a  testator  had  provided  that 
property  was  not  to  be  paid  over  until  all  of  his  sons  and  grandsons,  and  grand- 
sons' children,  who  were  living  at  his  death,  were  dead.  At  his  death  there  were 
nine  persons  coming  within  these  designations.  The  House  of  Lords,  on  the 
unanimous  opinion  of  the  judges,  held  the  limitation  over  to  be  good ;  and,  apart 
from  statute,  no  limits  have  yet  been  placed  on  the  number  of  lives  in  being 
within  which  a  future  interest  must  vest.'" 

D.  The  Term  of  Twenty-One  Years.  Lord  Nottingham,  in  the  Duke  of 
Norfolk's  case,  had  not  attempted  to  define  precisely  the  time  within  which  future 
interests  must  vest.  Subsequently  to  that  case  it  was  held  that  a  limitation  to  an 
unborn  person  upon  his  reaching  his  majority  was  good;^  that  a  limitation  over 
to  third  persons,  to  take  effect  if  the  children  of  living  persons  should  die  before 
attaining  their  majority,  was  good;^^  and  finally  that  a  limitation  over  to  take 
effect  within  twenty-one  years  after  the  deaths  of  living  persons  was  good,  even 
though  the  term  of  twenty-one  years  or  less  was  not  the  minority  of  the  person 
to  be  entitled,  or  of  any  other  person.^^ 


15.  Goring  v.  Bickerstaffe,  2  Freem.  Ch. 
163,  22  Eng.  Reprint  1132;  Love  v.  Wind- 
liam,  1  Sid.  450,  82  Eng.  Reprint  1211. 

16.  Love  V.  Windham,  1  Sid.  450,  82  Eng. 
Reprint  1211. 

17.  Luddington  v.  Kime,  1  Ld.  Raym.  203, 
per  Treby,  C.  J. 

18.  Thellusson  v.  Woodford,  4  Ves.  Jr.  227, 
4  Rev.  Rep.  205,  31  Eng.  Reprint  117  [af- 
/irmed  in  11  Ves.  Jr.  112,  8  Rev.  Rep.  104,  32 
Eng.  Reprint  1030]. 

19.  Madison  v.  Larmon,  170  111.  65,  48 
N.  E.  556,  02  Am.  St.  Rep.  356  (seventeen 
lives)  ;  Cadell  v.  Palmer,  1  CI.  &  F.  372,  6 
Eng.  Reprint  956  (twenty-eight  lives).  See 
also  Parker  v.  Churchill,  104  Ga.  122,  30 
S.  E.  642;  Dulin  v.  Moore,  90  Tex.  135,  70 
S.  W.  742. 

It  has,  however,  been  suggested  that  the 
number  of  persons  taken  must  be  so  limited 
that  tlieir  deaths  could  be  proved  without 
difficulty.  Thellusson  «.  Woodford,  11  Ves. 
Jr.  112,  8  Rev.  Rep.  104,  32  Eng.  Reprint 
1030.  And  see  Pownall  v.  Graham,  33  Beav. 
242,  55  Eng.  Reprint  360. 

20.  Stoplicn.s  V.  Sli'i)hei)H,  Cus.  t.  Talb.  228, 
25  Eng.  Reprint  751;  Taylor  v.  Biddall,  2 
Mod.  289,  80  Kng.  Reprint  1078. 

21.  .MiiHHingl)crd  ;).  A.nh,  2  Ch.  Rop.  275,  21 
Eng.  Reprint  077  ;  Stiuiley  r.  Leigh,  2  F'.  Wnis. 
080,  24  Kng.  Reprint  917';  Maddox  v.  Staines, 
2  I'.  WniH.  421,  24  Eng.  Rcjirint  790. 

22.  CiKlell  r.  I'lilnicr,  1  CI.  k  F.  372,  0 
Kng.  K<'|)rint  950;  MarkH  c.  MurkH,  10  Mod. 
419;  l^oyd  \i.  Carew,  Pree.  Ch.  72,  24  Eng.  llo- 
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print  35.  See  Andrews  v.  Lincoln,  95  Me.  541, 
50  Atl.  898,  56  L.  R.  A.  103;  Robinson  v. 
Bonaparte,  102  Md.  63,  61  Atl.  212;  Pleas- 
ants V.  Pleasants,  2  Call  (Va.)  319;  McAr- 
thur  V.  Scott,  113  U.  S.  340,  5  S.  Ct.  652,  28. 
L.  ed.  1015;  Barnitz  v.  Casey,  7  Craneh. 
(U.  S.)  456,  3  L.  ed.  403.  But  compare  New- 
York  V.  Stuyvesant,  17  N.  Y.  34. 

It  is  not  easy  to  define  the  reasons  which 
induced  the  judges  to  make  these  extensions. 
In  Stephens  v.  Stephens,  Cas.  t.  Talb.  228,  25. 
Eng.  Reprint  751,  where  the  validity  of  a 
limitation  over  to  an  unborn  person  upon 
reaching  his  majority  was  in  question,  the 
courts  said  that,  as  an  infant  could  not,  in 
any  event,  alienate  his  property,  the  power  of 
alienation  over  property  was  restrained  no- 
longer  by  creating  a  future  interest  in  favor 
of  an  unborn  person  when  he  reached  his  ma- 
jority, than  by  creating  it  in  favor  of  an  un- 
born person  immediately  upon  his  birtli.  This 
reasoning  was  based  on  the  assumption  that 
the  Rule  was  aimed  only  at  inalienable  inter- 
ests, and  failed  to  consider  the  wider  scope 
of  the  Rule  which  had  ali-eady  been  estab- 
lished. See  supra,  II,  A.  Limitations  over 
to  third  persons  to  take  effect  if  persons  then 
unborn  should  die  before  reaching  their  ma- 
jority were  supjiorted  by  the  courts,  ai)par- 
ently  without  their  noticing  that  the  reason- 
ing given  above  did  not  api)ly.  Liniitntions 
over  to  third  ])ersons  to  take  I'ffcct  a  certain 
iniMibiM-  of  yeiirs,  not  mon^  tiian  twenty-one,, 
nl'lci-  llio  (h'ath  of  living  jiersons  were  iit  lirst 
HUi)ported  on  Ihe  idea  that  a  "  reasonable 
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E.  The  Periods  of  Gestation.  It  is  sometimes  said  tiiat  a  future  interest  is 
good  if  it  must  vest  within  a  life  or  lives  iu  being,  and  twenty-one  years  and  nine 
or  ten  months  thereafter.''^^  The  period  of  gestation,  however,  is  not  excluded  in 
computing  the  time  within  whicii  future  interests  must  vest,  unless  gestation  is  in 
fact  taking  place.^''  Moreover,  if  gestation  is  in  fact  taking  place,  more  than  one 
period  of  gestation  may  be  excluded  in  computing  such  time.^'^  It  is  therefore 
more  accurate  to  say  that,  in  computing  the  time  within  which  future  interests 
must  vest,  periods  of  gestation  are  excluded. 

III.  INTERESTS  SUBJECT  TO  THE  RULE. 

A.  Present  Interests  Are  Not  Subject  to  the  Rule.  The  Eule  only 
requires  that  interests  shall  vest  within  certain  limits.  A  future  interest  is 
vested  if  it  is  ready  to  turn  into  a  present  estate  of  enjoyment  whenever  the 
preceding  estates  determine.^^  A  fortiori  interests  which  are  being  presently 
enjoyed  are  vested,  l^o  present  interests  are  therefore  within  the  scope  of  the 
Rule.^^    A  restrictive  agreement  regarding  the  use  of  land  made  for  the  benefit 


time "  after  lives  in  being  might  well  be 
allowed.  Marks  v.  Marks,  10  Mod.  419 ;  Loyd 
17.  Carew,  Prec.  Cli.  72,  24  Eng.  Reprint  35. 
Tills  reasonable  time  gradually  and  on  the 
whole  unconsciously  was  fixed  at  twenty-one 
years.  See  Goodman  v.  Goodright.  2  Burr. 
873 ;  Cadell  v.  Palmer,  1  CI.  &  F.  372,  6  Eng. 
Reprint  956 ;  Jes  v.  Audley,  1  Cox  Ch.  324,  1 
Eev.  Rep.  46,  29  Eng.  Reprint  1186;  Marl- 
borough V.  Godolphin,  1  Eden  404,  28  Eng. 
Reprint  741 ;  Thellusson  v.  Woodford,  4  Ves. 
Jr.  227,  4  Eev.  Rep.  205,  31  Eng.  Reprint 
117. 

23.  Andrews  v.  Lincoln,  95  Me.  541,  50 
Atl.  898,  56  L.  R.  A.  103;  Jee  v.  Audley,  1 
Cox  Ch.  324,  1  Rev.  Rep.  46,  29  Eng.  Reprint 
1186.    See  also  Ky.  St.  (1903)  §  2360. 

24.  Cadell  o.  Palmer,  1  CI.  &  F.  372,  6  Eng. 
Reprint  956.  Thus  a  gift  to  such  of  the 
testator's  grandchildren  as  reach  the  age  of 
twenty-one  years  and  nine  months  would  be 
bad. 

25.  A  child  en  ventre  sa  mere  at  the  death 
of  the  testator  is  regarded  as  in  being.  Ran- 
dolph V.  Randolph,  40  N.  J.  Eq.  73;  In  re 
Wilmer,  [1903]  2  Ch.  411,  72  L.  J.  Ch.  670, 
89  L.  T.  Rep.  N.  S.  148,  51  Wkly.  Rep.  609. 
See  also  Hopkins  v.  Grimshaw,  165  U.  S.  342, 
17  S.  Ct.  401,  41  L.  ed.  739.  It  is  clear  that 
a  testator  may  make  a  gift  to  all  of  his  grand- 
children who  reach  twenty-one.  Yet  the  tes- 
tator may  have  a  posthumous  childj  and  such 
child  may  in  turn  have  a  posthumous  child. 
See  Long  v.  Blackall,  7  T.  R.  100,  4  Rev.  Rep. 
73;  Thellusson  v.  Woodford,  11  Ves.  Jr.  112, 
8  Rev.  Rep.  104,  32  Eng.  Reprint  1030.  See 
also  Smith  v.  Farr,  8  L.  J.  Exeh.  46,  3  Y.  &  C. 
Exch.  328,  for  the  discussion  of  a  hypothetical 
case  involving  the  exclusion  of  three  periods 
of  gestation. 

26.  See  infra.  111,  B,  1. 

27.  Terms  of  years. —  Henderson  v.  Virden 
Coal  Co.,  78  111.  App.  437;  Re  Johnson,  5 
Ont.  L.  Rep.  459.  See  also  Gex  v.  Dill,  86 
Miss.  10,  38  So.  193. 

Present  equitable  interests. —  Connecticut 
Trust,  etc.,  Co.  v.  Hollister,  74  Conn.  228, 
50  Atl.  750;  Lunt  v.  Lunt,  108  111.  307;  Pulit- 
zer V.  Livingston,  89  Me.  359,  36  Atl.  635 


lovemiling  Slade  v.  Patten,  68  Me.  380]; 
Howe  V.  Morse,  174  Mass.  491,  55  N.  E.  213 
(real  estate  trust)  ;  Stevens  v.  Annex  Realty- 
Co.,  173  Mo.  511,  73  S.  W.  505  (trust  of 
parks  and  streets)  ;  In  re  Johnston,  185  Pa. 
St.  179,  39  Atl.  879,  64  Am.  St.  Rep.  62; 
Jones  V.  Habersham,  107  U.  S.  174,  2  S.  Ct. 
336,  27  L.  ed.  401 ;  Commissioners  v.  De 
Clifford,  1  Dr.  &  War.  245;  Liley  v.  Hey,  1 
Hare  580,  6  Jur.  756,  11  L.  J.  Ch.  415,  23 
Eng.  Ch.  580,  66  Eng.  Reprint  1102;  Brad- 
shaw  V.  Jackman,  L.  R.  21  Ir.  12;  Re  John- 
son, 5  Ont.  L.  Rep.  459. 

Charities. —  Perpetual  trusts  and  inalien- 
able estates  given  to  charities  are  frequently 
spoken  of  as  "  perpetuities,"  and  in  a  few 
cases  held  to  bs  void,  although  intended  as 
an  immediate  gift.  Troutraan  v.  De  Boissiere 
Odd  Fellows'  Orphans'  Home,  etc..  Assoc.,  66 
Kan.  1,  71  Pac.  286;  Missionary  Soc.  M.  E. 
Church  V.  Humphreys,  91  Md.  131,  46  Atl. 
320,  80  Am.  St.  Rep.  432.  And  they  are 
often  supported  as  a  supposed  exception  to 
the  Rule.  Garrison  v.  Little,  75  111.  App. 
402;  Lamb  v.  Lynch,  56  Nebr.  135,  76  N.  W. 
428;  Mills  V.  Davison,  54  N.  J.  Eq.  659,  35 
Atl.  1072,  55  Am.  St.  Rep.  594,  35  L.  R.  A. 
113;  Yard's  Appeal,  64  Pa.  St.  95;  Franklin 
V.  Armfield,  2  Sneed  (Tenn. )  305;  Staines 
Burton,  17  Utah  331,  53  Pac.  1015,  70  Am. 
St.  Rep.  788 ;  Goodman  v.  Saltash  Corpora- 
tion, 7  App.  Cas.  662,  47  J.  P.  276,  52  L.  J. 
Q.  B.  193,  48  L.  T.  Rep.  N.  S.  239,  31  Wkly. 
Rep.  293;  Gillam  v.  Taylor,  L.  R.  16  Eq. 
581,  42  L.  J.  Ch.  674,  28  L.  T.  Rep.  N.  S., 
833,  21  Wkly.  Rep.  823;  In  re  St.  Stephen,, 
39  Ch.  D.  492,  57  L.  J.  Ch.  917,  59  L.  T.  Rep. 
N.  S.  393,  36  Wkly.  Rep.  837;  In  re  Christ 
Church  Inclosure  Act,  38  Ch.  D.  520,  57  L.  J. 
Ch.  564,  58  L.  T.  Rep.  N.  S.  827.  But  semole 
that  they  are  more  properly  regarded  as. 
present  interests  and  consequently  not  within, 
the  scope  of  the  Rule.  Brigham  v.  Peter  Bent. 
Brigham  Hospital,  126  Fed.  796  iaffirmed. 
in  134  Fed.  513,  67  C.  C.  A.  393]  ;  Handley^ 
V.  Palmer,  103  Fed.  39,  43  C.  C.  A.  100; 
Chamberlayne  v.  Brockett,  L.  R.  8  Ch.  206„ 
42  L.  J.  Ch.  368,  28  L.  T.  Rep.  N.  S.  248,  2L 
Wkly.  Rep.  299;  In  re  Swain,  [1905]  1  Ch. 
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of  neighboring  land  is  held  to  create,  in  favor  of  the  neighboring  land,  an  ease- 
ment enforceable  in  equity.^  Such  equitable  easenients  are  present  interests, 
and  unobjectionable  as  perpetuities.^^  Kights  given  to  the  owners  of  such  ease- 
ments to  enter  upon  the  servient  tenenaents  and  al^ate  any  structures  erected  in 
violation  of  the  agreement,  although  exercisable  at  a  remote  period,  are  good.* 

B.  Vested  Future  Interests  Are  Not  Subject  to  the  Rule  —  l.  What  Is  a 
Vested  Future  Interest  ?  The  law  from  very  early  times  has  allowed  the  creation 
of  certain  future  interests  in  real  property.  Thus  land  may  be  given  to  A  for 
life,  remainder  to  B  for  life.  Is  B's  interest  vested  ?  He  is  not  enjoyir.g  the  land 
now,  but  merely  hopes  to  enjoy  it  in  the  future.  His  hope  is  not  sure  of  ful- 
filment, for  he  may  die  before  A.  And  yet  his  interest  is  vested,  as  that  terra  is 
used  in  connection  with  the  Rule  against  Perpetuities.  Enjoyment  of  the  prop- 
erty by  the  owner  of  a  future  interest  is  necessarily  conditioned  upon  the  pre- 
ceding estates  coming  to  an  end.  It  is  in  the  very  nature  of  a  future  interest 
that  it  must  await  the  determination  of  the  preceding  estates.  If  a  future  interest 
has,  so  to  speak,  fallen  into  line,  and  is  ready  to  turn  into  a  present  estate  of 
enjoyment  whenever  the  preceding  estates  come  to  an  end,  it  is  in  the  best  posi- 
tion that  a  future  interest  can  attain.  The  law  has  not  contiued  the  word  "  vested  " 
to  present  interests,  but  has  applied  it  also  to  those  future  interests  which  are  ready 
to  turn  into  present  estates  of  enjoyment  whenever  the  preceding  estates  are 
determined.^^ 

2.  Vested  Remainders.  A  vested  remainder  is  a  remainder  ^  which  is  ready 
to  turn  into  a  present  estate  of  enjoyment  whenever  the  preceding  estates  are 


669,  74  L.  J.  Ch.  354,  92  L.  T.  Rep.  N.  S. 
715.  See  also  Biscoe  v.  Thweatt,  74  Ark. 
545,  86  S.  W.  432 ;  and  infra,  VIII,  E. 

28.  Tulk  V.  Moxhay,  1  Hall  &  T.  105,  47 
Eng.  Eeprint  1345,  13  Jur.  89,  18  L.  J.  Ch.  83, 
2  Phil.  774,  41  Eng.  Reprint  1143. 

29.  Mackenzie  v.  Childers,  43  Ch.  D.  265, 
59  L.  J.  Ch.  188,  69  L.  T.  Rep.  N.  S.  98,  38 
Wkly.  Rep.  243;  Ex  p.  Ralph,  De  Gex  219. 
See  London,  etc.,  R.  Co.  v.  Gomm,  20  Ch.  D. 
562,  51  L.  J.  Ch.  530,  46  L.  T.  Rep.  N.  S.  449, 
30  Wkly.  Rep.  620.  Compare  Aspden  v.  Sed- 
don,  1  Ex.  D.  496,  46  L.  J.  Exch.  353,  36 
L.  T.  Rep.  N.  S.  45,  25  Wkly.  Rep.  277. 

30.  Tobey  v.  Moore,  130  Mass.  448.  The 
owner  of  the  easement  has  a  present  right  to 
have  the  servient  tenement  free  from  all  such 
structures.  If  no  right  to  abate  were  given, 
and  such  structures  were  erected,  equity 
would  order  their  abatement.  The  right  to 
enter  and  abate  is  a  right  in  support  of  a 
present  interest,  making  unnecessary  any  re- 
sort to  the  courts.  To  the  same  effect 
see  Heald  v.  Ross,  (N.  J.  Ch.  1900)  47  Atl. 
675. 

31.  The  future  interests  in  realty  known 
to  the  common  law  are  vested  remainders, 
contingent  remainders,  reversions,  rights  of 
entry  for  condition  broken,  possibilities  of  re- 
verter, escheat,  sliifting  and  springing  uses 
and  executory  devises,  curtesy  and  dower, 
and  future  ciisemcnts  and  profits.  There  are 
also  certain  similar  fiituro  legal  interests  in 
personally  and  certain  similar  future  equi- 
table int(!restH  in  bolli  realty  luid  personiilty. 
Of  these  future  interests,  vested  remainders, 
revi'rsions,  ])()KHil)ilit ies  of  reverter,  ami  rights 
to  eHclieiit  in  realty;  interests  in  ])ers()nalty 
of  th(!  nature  of  vested  rciiiainderH  or  rever- 
Hioiis;  iiiid  e(|nitnble  interests  corresponding 


to  legal  vested  interests  are  vested.  See  iiv 
fra,  III,  B,  1-7. 

32.  See  infra,  III,  B,  2-7. 

33.  The  law  governing  the  creation  of  re- 
mainders originated  in  feudal  conceptions. 
Freehold  land  was  transferable,  under  these 
conceptions,  by  livery  of  seizin.  The  ovraer 
of  a  fee  could  transfer  the  whole  fee  to  an- 
other by  livery;  or,  if  he  wished,  he  could 
transfer,  say,  a  life-estate  to  A,  remainder 
to  B.  In  such  case  livery  was  made  to  A, 
but  the  seizin  was  now  split  up.  A  was  con- 
ceived of  as  seized  of  the  land,  yet  B  was 
conceived  of  as  seized  in  remainder.  The 
transfer  of  the  seizin  always  took  effect  pres- 
ently; it  could  not  be  made  to  take  effect  in 
fwturo.  Therefore  a  remainder  always  had 
to  be  created  at  the  same  time  as  a  present 
estate,  called  the  particular  estate;  and  this 
particular  estate  was  said  to  support  the  re- 
mainder. The  early  law  only  allowed  future 
interests  which  followed  one  another  in  or- 
derly succession.  Thus  to  A  for  life,  to  B 
for  life,  to  C  for  life,  to  D  in  fee.  Here  the 
future  interests  are  to  take  effect  in  turn, 
when  the  preceding  estates  run  out.  They 
do  not  cut  short  the  preceding  estates.  Sup- 
pose, however,  land  is  given  to  A  in  fee,  but, 
if  he  dies  unmarried,  then  to  B  in  fee.  Here 
if  B  awaited  the  running  out  of  A's  interest, 
he  would  have  to  await  until  A  and  all  his 
heirs  were  dead.  But  if  A  dies  inimarried,  B 
becomes  entitled.  B'a  interest  then  docs  not 
await  the  running  out  of  A's  estate,  but  cuts 
it  short.  A  remainder  always  awaits  the 
running  out  of  the  preceding  estates,  and 
never  cuts  tliem  slnu't.  Interests  M^hieh  cut 
short  the  ])reeeiling  estates  were  unknown, 
ill  fr(>ehol(l  estnti>s.  until  after  the  paasugo 
of  the  Statute  of  Uses.    As  remainders  fol- 
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determined.'*  The  person  entitled  must  therefore  be  in  being,'^  and  such  person's 
right  must  not  be  couthigent  on  the  liappening  of  any  event.^"  The  creation  of 
vested  remainders  has  been  held  unobjectionable  from  time  immemorial.  The  liule 
against  Perpetuities  lias  never  been  applied  to  them,**'  and  the  law  to-day  places 
no  limits  on  their  creation.^ 

3.  Reversions.  All  reversions  are  vested,  and  their  creation  is  not  subject  to 
the  Eule  against  Perpetuities.'^^ 


lowed  each  other  in  orderly  siiecession,  every 
remainder  was  bound  to  be  ready  to  take  the 
present  seizin  whenever  the  prt'cediiig  estates 
came  to  an  end.  If  it  was  not  ready,  it  was 
destroyed.  Thus  of  an  estate  to  A  for  life, 
remainder  to  B's  children  for  life,  remainder 
to  C.  A  dies,  and  B  now  has  no  children. 
The  remainder  to  B's  children  is  destroyed, 
and  C  tal<es.  If  children  were  born  to  B 
later,  they  would  have  no  rights.  Thus  too 
of  an  estate  to  A  for  life,  remainder  to  A's 
children.  A,  before  children  are  born,  pur- 
ports to  enfeoff  X  of  the  land  in  fee.  This 
tortious  feoffment  by  A  forfeited  his  estate ; 
the  present  seizin  was  offered  to  the  remain- 
der-man, and,  there  being  no  children  to  take, 
the  remainder  was  destroyed.  Remainders  to 
unborn  persons  were  therefore  easily  de- 
stroyed. See  supra,  11,  A,  note  7.  See  also 
Deeds,  13  Cyc.  647;  Estates,  16  Cyc.  648; 
Wills. 

34.  See  supra,  111,  B,  1. 

35.  If  land  is  given  to  A  for  life,  remainder 
to  A's  children,  and  A  has  now  no  children, 
the  remainder  is  not  vested.  A  future  inter- 
est is  of  course  not  ready  to  turn  into  a  pres- 
est  estate  of  enjoyment  until  the  owner  of 
the  interest  is  in  being.  See  Deeds,  13  Cyc. 
647;  Estates,  16  Cyc.  648;  Wills. 

36.  If  land  is  given  to  A  for  life,  remain- 
der to  A's  surviving  children,  and  A  has 
children  now  alive,  the  remainder  is  not 
vested.  The  right  of  any  child  is  contingent 
upon  his  outliving  his  father.  So  if  land  is 
given  to  A  for  life,  remainder  to  B  in  fee,  if 
B  shall  have  paid  A  ten  thousand  dollars  in 
his  lifetime,  the  remainder  is  contingent  until 
he  pays  A  the  ten  thousand  dollars.  So  of  a 
remainder  to  B  if  he  shall  enter  a  certain 
profession,  or  shall  take  the  name  of  the  tes- 
tator. See  Deeds,  13  Cyc.  647;  Estates,  16 
Cyc.  648;  Wills. 

37.  Isbell  V.  Maclin,  24  Ala.  315;  Lunt  v. 
Lunt,  108  111.  307;  Dorr  v.  Lovering,  147 
Mass.  530,  18  N.  E.  412;  Seaver  v.  Fitz- 
gerald, 141  Mass.  401,  6  N.  E.  73 ;  Lawrence's 
Estate,  136  Pa.  St.  354,  20  Atl.  521,  20  Am. 
St.  Rep.  925,  11  L.  R.  A.  85. 

38.  Suppose  land  is  given  for  a  term  of 
years  to  A,  remainder  to  B.  Unless  there  is 
some  statutory  limit  on  the  length  of  terms 
for  years,  B  may  be  given  an  interest  which 
may  not  become  a  present  estate  of  enjoy- 
ment for  centuries.  But  such  interest,  being 
vested,  is  held  not  to  be  objectionable  as  a 
perpetuitv.  Todhuntar  v.  Des  Moines,  etc., 
E.  Co.,  58  Iowa  205,  12  N.  W.  267 ;  Toms  v. 
Williams,  41  Mich.  552,  2  N.  W.  814;  Morris 
V.  Fisher,  (Pa.  1900)  46  Atl.  1102  [the  judg- 
ment below  (8  Pa.  Dist.  161)  that  a  vested 
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remainder  for  a  term  for  ninety-nine  yeara 

was  too  remote  was  reversed  by  agreement 
of  counsel] ;  Rhodes'  Estate,  147  Pa.  St.  227, 
23  Atl.  553;  Wood  v.  Drew,  33  Beav.  610,  55 
Eng.  Reprint  505;  Gore  v.  Gore,  2  P.  Wms. 
28,  24  Eng.  Reprint  629.  See  Redington  i>. 
Browne,  L.  E.  32  Ir.  347. 

39.  By  the  Statute  Quia  Emptores  (1290) 
it  was  provided  that  if  A,  the  owner  of  a  fee, 
conveyed  the  fee  to  another,  B,  B  should  hold 
the  land,  not  of  A,  but  of  A's  lord.  There- 
fore if  A  conveyed  to  B  and  his  heirs,  and  B 
died  without  heirs,  A's  lord,  and  not  A,  was 
entitled  to  the  land.  It  followed  that  if  A 
conveyed  the  fee  to  B,  either  as  a  present 
estate  or  as  a  vested  remainder,  there  was  no 
reversion  in  the  land  remaining  in  A.  For 
example,  if  A  conveyed  the  land  to  B  for  life, 
remainder  to  C  and  his  heirs,  there  was  no 
reversion  left  in  A.  But  if  A  conveyed  the 
land  to  B  for  life,  without  more,  then  the 
right  succeeding  B's  life-estate  remained  in 
A  as  a  reversion.  Whenever  a  grantor  cre- 
ates estates  in  land  less  than  a  fee  simple, 
there  is  a  reversion  remaining  in  him.  Sup- 
pose now  that  A  conveyed  the  fee,  not  as  a 
vested,  but  as  a  contingent,  remainder.  For 
example,  A  conveys  the  land  to  B  for  life, 
remainder  to  B's  surviving  children  in  fee. 
A  contingent  remainder  was  not  conceived 
of  as  invested  with  any  part  of  the  seizin ; 
the  seizin  so  far  as  not  disposed  of  remained 
in  A,  and  A  was  therefore  seized  in  reversion, 
even  though  he  had  created  a  contingent  re- 
mainder in  fee.  Suppose  further,  that  A 
conveys  the  land  to  B  for  life,  remainder  to 
B's  surviving  children  in  fee,  but,  if  B  left 
no  children,  then  to  C  in  fee.  Whether,  when 
B  dies,  he  leaves  children  or  not,  A  will  not 
be  entitled  to  the  land.  But  both  remainders 
are  contingent,  the  seizin  has  not  been  fully 
disposed  of,  and  therefore  A  is  conceived  of 
as  still  seized  in  reversion.  Egerton  v.  Mas- 
sey,  3  C.  B.  N.  S.  338,  91  E.  C.  L.  338.  A 
reversion  in  all  cases  is  a  future  interest  to 
which  the  person  creating  the  previous  limita- 
tions in  the  land,  or  his  heirs,  is  entitled. 
The  person  or  persons  entitled  are  therefore 
necessarily  in  being.  The  reversion  is  a  fu- 
ture interest  which  arises  only  when,  despite 
the  estates  created  in  favor  of  other  persons, 
something  still  remains  in  the  person  creating 
such  estates.  Upon  the  determination  of  the 
estates  created  in  favor  of  other  persons,  the 
creator  of  those  estates,  or  his  heirs,  will 
again  be  entitled.  This  is  true,  even  in  such 
a  case  as  Egerton  v.  Massey,  supra.  The  re- 
version is  therefore  always  ready  to  turn 
into  a  present  estate  of  enjoyment  whenever 
the  preceding  estates  are  determined.    It  fol- 
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4.  Possibilities  of  Reverter.    A  possibility  of  reverter  is  a  vested  riglit,  being 

of  the  nature  of  a  reversion.*'  The  creation  of  such  an  interest  is  held  not  to  be 
subject  to  the  liule  against  Perpetuities.''^ 

5.  Escheat.  The  right  of  the  lord  to  land  by  escheat  is  a  vested  right,  and 
not  subject  to  the  JR.ule.'*''^ 

6.  Vested  Legal  Future  Interests  in  Personalty.  There  may  be  vested  legal 
future  interests  in  personalty  as  well  as  in  realty.  Such  interests  are  vested  remain- 
ders, or  reversions,  strictly  so  called,  or  interests  similar  to  vested  remainders  or 
reversions.^^    There  may  be  vested  legal  future  interests  in  both  chattels  real "  and 


lows  that  all  reversions  are  vested.  See  John- 
son V.  Edmond,  05  Conn.  492,  33  Atl.  503. 
See  Deeds,  13  Cyc.  650;  Estates,  16  Cyc. 
661 :  Wills. 

40.  A  possibility  of  reverter  is  the  interest 
left  in  the  owner  of  a  fee.  A,  after  the  crea- 
tion of  a  determinable  fee  in  another  person, 
B.  In  very  early  times  an  estate  to  B  and 
the  heirs  of  his  body  was  regarded  as  a  deter- 
minable fee,  the  name  of  fse  simple  condi- 
tional being  applied  to  this  kind  of  deter- 
minable fee,  and  the  interest  remaining  in 
A  was  not  a  reversion  but  a  possibility  of 
reverter.  By  the  Statute  de  Donis  1285,  an 
estate  to  B  and  the  heirs  of  his  body  became 
an  estate  tail,  and  the  interest  remaining  in 
A  therefore  became  a  reversion.  The  Statute 
de  Donis  was  never  adopted  as  part  of  the 
law  of  South  Carolina,  and  in  that  state, 
and  that  state  only,  fee  simple  conditionals 
may  still  be  created.  The  Rule  against  Per- 
petuities has  never  been  applied  in  South 
Carolina  to  the  possibilities  of  reverter  re- 
maining after  the  creation  of  fee-simple  con- 
ditionals. See  Postell  v.  Jones,  Harp.  (S.  C.) 
92,  99  note.  After  the  Statute  de  Donis,  the 
creation  of  other  kinds  of  determinable  fees 
continued  valid.  The  classic  example  is  an 
estate  to  A  and  his  heirs,  so  long  as  they  are 
tenants  of  the  Manor  of  Dale.  I5ut  the  Stat- 
ute Quia  Emptores  provided  that  if  A,  the 
owner  of  a  fee,  conveyed  the  fee  to  another, 
B,  B  should  hold  the  land,  not  of  A,  but  of 
A's  lord.  In  other  words,  A  could  not  re- 
tain a  reversion  in  himself,  after  a  convey- 
ance in  fee.  This  would  seem  to  have  put  an 
end  to  tlie  creation  of  possibilities  of  reverter, 
and  there  is  no  decision  in  England,  since 
the  Statute  Quia  Emptores,  in  which  the 
creation  of  a  possibility  of  reverter  has  been 
held  good.  Sae  Collier  v.  McBean,  34  Beav. 
426,  11  Jur.  N.  S.  592,  34  L.  J.  Ch.  555,  12 
L.  T.  Rep.  N.  S.  790,  13  Wkly.  Rep.  706,  55 
Eng.  Reprint  700.  There  are,  however,  sev- 
eral dicia  assuming  that  possibilities  of  re- 
verter may  still  be  created.  Y.  B.  27  lien. 
Vfll,  20  pi.  30;  Atty.-Cen.  v.  Pyle,  1  Atk. 
435,  26  Eng.  Reprint' 278 ;  Liford's  Case,  11 
Coke  466,  77  Eng.  Reprint  1206;  Ayres  «. 
Falklaiul,  1  Ld.  Riiyni.  325;  (Jardiior  v;.  Shel- 
don, Vaugh.  259.  Tlu!  Statute  (^)uia  Jiiiiiptores 
is  not  law  in  Soutli  Ca.r(diiia,  and  hccims  not 
to  bo  law  in  Pennsylvania,  and  ])OHaibilitio8  of 
reverter  may  thci'n  be  crcaUid.  Slcgel  v. 
Lauer,  H8  I'ii.  St.  230,  23  AM.  !)9(i,  15  L.  R.  A. 
547;  llcndci'Hon  v.  Hunter,  59  Pa.  St.  335; 
PeniiHylvania  R.  Co.  V.  Parke,  42  Pa.  St.  31  ; 
Schcci/  c.  T'ltzwater,  5  Pa.  St.  126.  Their 


validity  has,  moreover,  been  recognized  in  a 
number  of  other  states.  Carr  %.  Georgia  R. 
Co.,  74  Ga.  73 ;  Conner  v.  Waring,  52  Md.  724. 
See  also  Dolan  v.  Baltimore,  4  Gill  (Md.) 
394;  North  Adams  First  Universalist  Soc.  v. 
Boland,  155  Mass.  171,  29  N.  E.  524,  15 
L.  R.  A.  231 ;  Jamaica  Pond  Aqueduct  Corp. 
V.  Chandler,  9  Allen  (Mass.)  159;  Leonard  v. 
Burr,  18  N.  Y.  96;  Lougheed  v.  Dykaman 
Baptist  Church,  etc.,  40  N.  Y.  Suppl.  586. 
See  Gray  Perp.  (2d  ed.)  Appendix  E. 

41.  Wherever  the  validity  of  possibilities 
of  reverter  has  been  recognized,  the  Rule 
against  Perpetuitiss  has  not  been  applied  to 
them.  This  result  would  seem  correct,  as  all 
possibilities  of  reverter  are  vested.  This  is 
not,  however,  the  reasoning  usually  employed. 
North  Adams  First  Universalist  Soc.  v.  Bo- 
land, 155  Mass.  171,  29  N.  E.  524,  15  L.  R.  A. 
231;  French  v.  Old  South  Soc,  106  Mass. 
479. 

42.  A  right  of  escheat  is  of  the  nature  of  a 
reversion  after  a  fee  simple.  Thus  if  a  lord 
granted  land  to  A  and  his  heirs,  and  A  died 
without  heirs,  the  lord  took  by  escheat.  After 
the  Statute  Quia  Emptores  A  was  enabled  to 
convey  to  B  and  his  heirs  and,  after  such 
conveyance,  the  lord  would  take  only  if  B 
died  without  heirs ;  but,  whenever  a  lord 
takes  by  escheat,  he  takes  because  the  exist- 
ing estates  in  the  land  have  run  out.  The 
right  to  escheat  is  alwaji-s  a  vested  right. 
See  supra.  III,  B,  1.  Lord  Coke  said  that 
upon  the  dissolution  of  a  corporation,  its 
land  reverted  to  the  grantors,  and  that  their 
right  was  of  the  nature  of  an  escheat.  Wind- 
sor's Case,  Gobd.  211,  78  Eng.  Reprint  128; 
Coke  Litt.  13b.  This  remark  has  been  fre- 
quently cited,  and  there  is  one  decision  in 
accord.  ]\Iott  v.  Danville  Seminary,  129  111. 
403,  21  N.  E.  927,  136  111.  289,  28  N.  E.  54. 
The  court  did  not  consider  the  question 
whether  such  an  interest  is  subject  to  the 
Rule  against  Perpetuities.  See  also  Paris 
Prcsb.  Church  v.  Vcnable,  159  111.  215,  4«2 
N.  E.  830,  50  Am.  St.  Rep.  159;  Jenkins  v. 
Jenkins  I^niversitv,  17  Wash.  100,  49  Pac. 
247,  60  Pac.  785;  Gray  Perp.  (2d  ed.) 
S§  44-51. 

Escheat  generally  sec  Escheat,  16  Cyc. 
648. 

43.  See  .s«pra,  1 1 1,  B,  2,  3. 

44.  Chattels  real. —  A  sublease  may  be  cre- 
ated in  a  term  of  years.  For  c.\anii)le  A, 
owner  of  a  term  for  twenty  years,  may  sub- 
leiise  to  H  for  ton  years.  The  interest  re- 
maining in  A  is  \\  reversion.  Can  any  vested 
future  legal  interest  in  a  chattel  real  be 
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chattels  personal.^^  Sncli  interests  are  probably  not  subject  to  the  Eule  against 
Perpetuities.^^ 


created  except  such  as  follow  a  term  of 
years  within  a  term?  According  to  the  old 
common  law,  if  A,  owner  of  a  term,  granted 
it  to  B  for  life,  B  took  the  whole  term.  In 
legal  contemplation,  a  life-estate  is  greater 
than  an  estate  for  years ;  by  a  piece  of  scho- 
lastic logic,  the  courts  concluded  that,  where 
a  term  is  granted  for  life,  tlie  limitation  for 
life  is  as  great  as  a  limitation  for  all  the 
years  and  comprehends  in  judgment  of  law 
all  the  years,  for  inasmuch  as  a  "  time  for 
life  is  greater  than  a  time  for  years,"  there- 
fore the  lesser  is  included  in  the  greater. 
Weleden  v.  Elkington,  Plowd.  516,  75  Eng. 
Reprint  763.  This  old  conception  has  not 
yet  been  repudiated.  Suppose  now  that  a 
term  is  given  to  A  for  life,  remainder  to  B. 
A  has  the  absolute  interest.  Is  B  to  be  pro- 
tected at  all?  After  some  conflicting  deci- 
sions, it  was  settled  by  Manning's  Case,  8 
Coke  946,  77  Eng.  Reprint  618,  that,  in  the 
case  of  a  devise,  the  limitation  to  B  should 
be  construed  as  an  executory  devise,  A  taking 
the  absolute  interest  subject  to  this  devise. 
This  is  still  law  in  both  England  and  the 
United  States.  There  are  no  decisions  in 
either  country  expressly  holding  that  a  simi- 
lar executory  limitation  by  deed  would  be 
good,  but  in  Culbreth  v.  Smith,  69  Md.  450, 
16  Atl.  112,  1  L.  R.  A.  538,  there  is  a  rea- 
soned dictum  to  that  effect.  It  would  seem 
therefore  that  at  the  present  day  if  any  future 
legal  interest  can  be  created  in  a  chattel  real, 
except  such  as  follow  a  term  of  years  within 
the  term,  such  interest  is  an  executory  de- 
vise, or  an  executory  limitation.  Such  future 
interests  are  not  vested.  See  infra,  III,  D,  4. 
It  follows  that  no  vested  future  legal  interest 
can  be  created  in  chattels  real,  except  such 
as  follow  a  term  of  years  within  the  terms. 

45.  Chattels  personal. — A  chattel  personal 
may  be  bailed  for  a  term  of  years.  For  ex- 
ample A,  owner  of  silver  plate,  may  bail  it 
to  B  for  a  day  or  a  month,  or  any  definite 
time.  The  interest  remaining  in  A  is  of  the 
nature  of  a  reversion  and  is  vested.  Can  any 
vested  future  legal  interest  in  a  chattel  per- 
sonal be  created  except  such  as  follow  a  bail- 
ment for  years?  In  early  times  the  law  dis- 
tinguished between  the  gift  of  the  chattel 
itself,  and  the  use  of  the  chattel.  Paramour 
V.  Yardley,  Plowd.  539,  75  Eng.  Reprint  794. 
"  The  gift  or  devise  of  a  chattel  for  an  hour 
is  forever."  Bro.  Ab.  Dev.  13.  So  when  a 
chattel  was  bequeathed  to  A  for  life  and  then 
to  B,  it  was  held  that  B  took  nothing.  Anon- 
ymous, March  106,  82  Eng.  Reprint  432.  But 
the  use  of  a  chattel  could  be  in  one,  and  the 
property  subject  to  this  use  in  another.  So, 
if  the  use  of  a  mass-book  was  bequeathed  to 
A  for  life,  the  book  then  to  go  to  B,  both  A 
and  B  took  legal  interests.  Y.  B.  37  Hen.  VI, 
30.  Later,  a  bequest  of  a  book  to  A  for  life,  re- 
mainder to  B,  came  to  be  construed  as  a  be- 
quest of  the  use  to  A  for  life,  and  of  the 
book,  subject  to  this  use,  to  B.  Vachel  v. 
Vachel,  1  Ch.  Cas.  129,  29  Eng.  Reprint  727. 


This  destroyed  the  effect  of  the  decision  in 
Anonymous,  supra.  Woodley  i;.  Findlay,  9 
Ala.  716;  Tissen  v.  Tissen,  1  P.  Wms.  500, 
24  Eng.  Reprint  490 ;  Catchmay  v.  Nicholas, 
Rep.  t.  Finch  116,  23  Eng.  Reprint  63.  See 
also  Doyle  v.  Bouler,  7  Ala.  246.  Where  a 
chattel  personal  is  bequeathed  to  A  for  life, 
and  then  to  B,  since  B  has  the  property  sub- 
ject to  A's  use,  and  will  become  entitled  to 
enjoy  the  property  whenever  A's  interest 
ceases,  B's  interest  is  of  the  nature  of  a 
vested  remainder.  Future  interests  in  chat- 
tels personal,  to  take  effect  after  life-inter- 
ests therein,  were  treated  as  vested  in  Evans 
V.  Walker,  3  Ch.  D.  211,  25  Wkly.  Rep.  7,  and 
Loring  v.  Blake,  98  Mass.  253.  See  also  In. 
re  Roberts,  19  Ch.  D.  520,  45  L.  T.  Rep.  N.  S. 
450;  Routledge  v.  Dorril,  2  Ves.  Jr.  357,  2 
Rev.  Rep.  250,  30  Eng.  Reprint  671.  In 
Be  Tritton,  61  L.  T.  Rep.  N.  S.  301,  6  Morr. 
Bankr.  Cas.  250,  however,  where  the  use  of 
pictures  was  given  to  A  for  life,  and,  subject 
to  this  use,  to  B,  the  interest  of  B  was 
treated  not  as  a  vested  interest,  but  as  an 
executory  bequest.  See  also  Isbell  v.  Maclin, 
24  Ala.  315;  McGraw  v.  Davenport,  6  Port. 
(Ala.)  319;  Tucker  v.  Stevens,  4  Desauss. 
Eq.  (S.  C.)  532;  Stone  v.  Nicholson,  27 
Gratt.  (Va. )  1.  Compare  Marston  r.  Carter, 
12  N.  H.  159.  W'here  a  chattel  personal  is 
bequeathed  to  B  for  life,  without  more,  B 
would  seem  to  have  only  a  use  for  life,  and 
A's  representatives  a  vested  interest  of  the 
nature  of  a  reversion.  Accordingly,  on  such 
a  bequest,  upon  B's  death,  the  chattel  goes 
to  the  representatives  of  A,  not  of  B.  Booth 
V.  Terrell,  18  Ga.  570,  16  Ga.  20 ;  Haralson  v. 
Redd,  15  Ga.  148 ;  Brown  V.  Kelsey,  2  Cush. 
(Mass.)  243;  Harris  .  McLaran,  30  Miss. 
533;  Vannerson  v.  Culbertson,  10  Sm.  &  M. 
(Miss.)  150;  Hoes  v.  Van  Hosen,  1  N.  Y. 
120;  Cresswell  v.  Emberson,  41  N.  C.  151; 
Black  V.  Ray,  18  N.  C.  334 ;  James  v.  Masters, 
7  N.  C.  110;  Anonymous,  3  N.  C.  161;  Geiger 
V.  Brown,  4  McCord  (S.  C.)  418,  2  Strobh. 
Eq.  359  note;  McCutchin  v.  Price,  3  Hayw. 
(Tenn.)  211;  Bartlett  v.  Patton,  33  W.  Va. 
71,  10  S.  E.  21,  5  L.  R.  A.  523.  But  see  con- 
tra, Derickson  v.  Garden,  5  Del.  Ch.  323.  In 
most  of  the  United  States  transfers  of  chat- 
tels personal  inter  vivos  will  be  construed 
and  upheld  in  the  same  manner  as  bequests 
of  chattels.  See  supra,  note  1.  It  follows 
that  by  bequests  of  chattels  personal  in  both 
England  and  the  United  States,  and  by  trans- 
fers inter  vivos  in  most  jurisdictions  within 
the  United  States,  vested  future  legal  inter- 
ests in  chattels  personal  may  be  created  in 
the  nature  of  vested  remainders  and  rever- 
sions, besides  those  which  follow  bailments 
for  years. 

46.  Reversions  after  subleases  are  to  be 
treated  in  the  same  manner  as  any  other  re- 
versions. See  supra,  III,  B,  3.  It  seems 
never  to  have  been  suggested  that  the  Rule 
would  apply  to  those  interests  in  chattels 
personal  which  are  equivalent  to  absolute 
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7.  Vested  Equitable  Future  Interests.    Equitable  interests  are  vested  wlien- 

ever  tlie  corresponding  legal  interests  would  be  vested/^  and  vested  eqnital)le 
interests  are  no  more  subject  to  the  liule  against  Perpetuities  than  vested  legal 
interests.*^ 

C.  Destructible  Future  Interests  Are  Not  Subject  to  the  Rule.   If  a 

future  interest  is  destructible  at  the  pleasure  of  the  owner  of  the  present  estate, 
it  neither  hampers  the  alienation  of  the  property,  nor  diminishes  the  value  of  the 
present  estate.  It  is  not  therefore  objectionable  within  either  of  the  reasons  of 
policy  supporting  the  Rule  against  Perpetuities/^  So  long  as  contingent  i-einaiu- 
ders  were  destructible  by  act  of  the  owner  of  the  present  estate,  it  is  an  open 
question  whether  or  not  they  were  subject  to  the  Kule.  But  they  have  ceased 
to  be  so  destructible.  Estates  tail  may  still  be  created  in  England  and  in  some 
of  the  United  States.^"  The  future  interests  expectant  on  estates  tail  may  be 
destroyed  by  the  tenant  in  tail.'''  Are  then  these  future  interests  within  the 
Rule  ?  If  such,  an  interest  must  vest  at  or  before  the  determination  of  the  estate 
tail,  it  is  good ;  for  throughout  the  time  it  can  remain  contingent,  it  will  be 
destructible.^^    If,  however,  such  an  interest  must  not  necessarily  vest  at,  or 


ownership,  excepting  as  they  are  subject  to 
a  bailment  for  years.  Interests  of  the  nature 
of  vested  remainders  in  chattels  personal, 
which  follow  life-interests  in  the  chattels,  are 
not  subject  to  the  Rule.  Loring  v.  Blake,  98 
Mass.  253;  Evans  v.  Walker,  3  Ch.  D.  211,  25 
Wkly.  Rep.  7.  See  also  Isbell  v.  Maclin,  24 
Ala.  315;  Woodley  v.  Findlay,  9  Ala.  716; 
Tucker  v.  Stevens,  4  Desauss.  Eq.  (S.  C.) 
532;  In  re  Roberts,  19  Ch.  D.  520,  45  L.  T. 
Rep.  N.  S.  450;  Routledge  v.  Dorril,  2  Ves. 
Jr.  357,  2  Rev.  Rep.  250,  30  Eng.  Reprint 
671.  Compare  Stone  v.  Nicholson,  27  Gratt. 
(Va.)  1. 

47.  For  example,  if  A  conveys  land  to  trus- 
tees, in  trust  for  B  for  life,  then  for  C  for 
life,  and  then  to  D  in  fee,  C  and  D  have 
vested  equitable  interests  in  the  nature  of 
remainders.  So  if  A  conveys  land  to  trustees, 
in  trust  for  B  for  life,  without  more,  there  is 
a  resulting  trust  in  A.  Resulting  trusts  are 
of  the  nature  of  reversions.  So  if  A  conveys 
land  to  trustees,  in  trust  for  a  charity,  and 
the  application  of  the  land  to  the  charitable 
use  becomes  impossible,  there  is  a  resulting 
trust  to  A.  This  interest  in  A  is  closely 
analogous  to  a  possibility  of  reverter.  See 
Hopkins  v.  Grimshaw,  165  U.  S.  342,  17  S.  Ct. 
401,  41  L.  ed.  739.  See  also  In  rc  Randell, 
38  Ch.  D.  213,  57  L.  J.  Ch.  899,  58  L.  T.  Rep. 
N.  S.  026,  36  Wkly.  Rep.  543.  It  was  held 
in  Burgess  v.  Wheatc,  1  Eden  177,  W.  Bl. 
121,  28  Eng.  Reprint  052,  that  when  a  cestui 
que  trust  entitled  to  the  whole  equitable  in- 
terest dies  without  heirs,  the  crown  does  not 
take  by  escheat,  but  the  trustee  holds  free 
of  any  trust.  If  a  chattel  jtersonal  is  given 
to  trustecB,  in  trust  for  A  for  life,  and  then 
for  B,  B  has  a  vested  equitable  interest  in 
the  nature  of  a  remainder.  In  re  Robcris,  19 
Ch.  1).  520,  45  L.  T.  Rep.  N.  S.  450;  Routledgo 
V.  Dorril,  2  Ves.  Jr.  357,  2  Rev.  Rep.  250,  30 
Eng.  Ileprint  071. 

48.  l''liuiner  r.  Fellows.  200  111.  l.'Jfi,  68 
N.  K.  1057;  Abend  v.  McKendreo  (\)Ilege  Kii- 
dowrnent  l''iind  ('oiii'rs,  171  111.  96,  50  N.  10. 
1052;  WillianiHon'H  lOHtiite,  3  I'a.  (!n.  Ct. 
239;  Hopkins  r.  (Grimshaw,  105  U.  H.  342,  17 
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S.  Ct.  401,  41  L.  ed.  739;  In  re  Randell,  38 
Ch.  D.  213,  57  L.  J.  Ch.  899,  58  L.  T.  Rep. 
N.  S.  626,  36  Wkly.  Rep.  543.  But  see 
contra,  Towie  v.  Doe,  97  Me.  427,  54  Atl. 
1072.  Compare  Pulitzer  v.  Livingston,  89  Me. 
359,  36  Atl.  635. 

As  to  present  equitable  interests  see  supra, 
III,  A,  notes  27  and  28. 

49.  See  supra,  I. 

50.  See  in/ra,  note  51.  See  also  Estates, 
16  Cvc.  608. 

51.  See  Del.  Rev.  St.  (1893)  c.  83,  §  27; 
Me.  Rev.  St.  (1903)  c.  75,  §  7;  Md.  Pub. 
Gen.  Laws  (1888),  art.  21,  §  24;  Mass.  Rev. 
Laws  (1902),  c.  127,  §§  24-27;  R.  L  Gen. 
Laws  (1896),  c.  201,  §§  5,  14. 

52.  Thus  all  remainders  following  an  es- 
tate tail  are  good  even  if  not  vested.  Barber 
V.  Pittsburgh,  etc.,  R.  Co.,  166  U.  S.  83,  17 
S.  Ct.  488,  41  L.  ed.  925  [citing  Cresson  v. 
Ferree,  70  Pa.  St.  446];  Cole  v.  Sewell,  2 
H.  L.  Cas.  186,  12  Jur.  927,  9  Eng.  Reprint 
1062;  Jack  V.  Fetherstone,  2  Hud.  &  B.  320; 
Goodwin  v.  Clark,  1  Lev.  35,  83  Eng.  Reprint 
284;  Morse  v.  Ormonde,  5  Madd.  99,  21  Rev. 
Rep.  284,  56  Eng.  Reprint  833.  So  of  condi- 
tional limitations  which  must  vest,  if  at  all, 
before  the  determination  of  the  estate  tail; 
for  example,  of  limitations  to  take  effect  if 
the  tenant  in  tail  should  cease  to  bear  a 
certain  name.  Pennington  v.  Pennington,  70 
Md.  418,  17  Atl.  329,  3  L.  R.  A.  816;  Nicolls 
V.  Sheffield,  2  Bro.  Ch.  214,  29  Eng.  Reprint 
121;  Harrison  r.  Round,  2  De  G.  M.  &  G. 
190,  17  Jur.  563,  22  L.  J.  Ch.  322,  1  Wkly. 
Rep.  26,  51  Eng.  Ch.  148,  42  Eng.  Ro])rint 
844;  Carr  v.  Errol,  6  East  58.  See  also 
Heasman  v.  Pearse,  L.  R.  7  Ch.  275,  41  L.  J. 
Ch.  705,  26  L.  T.  Rep.  N.  S.  299,  20  Wkly. 
Rep.  271  ;  Meller  v.  Stanley,  2  De  G.  J.  &  S. 
183,  12  Wkly.  Rep.  524,  67  Eng.  Ch.  143,  46 
I'lng.  Rejuint  345  [fliNtiii<juisliing  Ferrnnd  v. 
Wilson,  4  Hare  .'ibl,  9  Jur.  800,"  15  L.  J.  Ch. 
41,  30  Eng.  Ch.  311,  67  Eng.  Reprint  6S01  ; 
'rrcgoinvell  r.  Sydenlinm,  3  Dow.  194,  15  Rev. 
Rep.  40,  3  Eng.  lit'inint  1035;  Bennett 
]?onnetf,  2  Dr.  <Sr,  Sm.  266,  10  ,hir.  N.  S.  1170, 
34  L.  J.  Ch.  34,  11  L.  T.  Rep.  N.  S.  302,  13 
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before,  the  determination  of  the  estate  tail,  and  if  it  will  be  indestructible  there- 
after, it  is  bad ;  for  tlie  tenant  in  tail  may  not  destroy  it,  and  it  will  then  become 
an  indestructible  interest  which  may  not  vest  Avithin  the  limits  of  the  Rule.^*  In 
South  Carolina  executory  limitations  may  be  created  to  follow  upon  fee-simple 
conditionals,^^  and  sevible  that  such  interests  are  not  destructible.^^  Although  a 
contingent  remainder  may  no  longer  be  destroyed  by  any  act  of  the  owner  of  the 
present  estate,  it  is  still  subject  to  destruction  if  it  is  not  vested  by  the  determina- 
tion of  the  preceding  estates.^"  Consequently  a  contingent  remainder  which  by 
the  terms  creating  it  may  not  vest,  if  at  all,  within  the  limits  of  the  Rule,  but 
which  is  to  follow  estates  all  of  which  must  end  within  the  limits  of  the  Rule,  is 
good  ;  for  unless  it  does  vest  by  the  determination  of  the  preceding  estates,  it  is 
destroyed. 

D.  Such  Future  Interests  as  Are  Conting"ent  and  Indestructible  Are 
Subject  to  the  Rule  —  l.  In  General.  The  Rule  applies  only  to  future  interests, 
and  not  to  present  interests  at  all.^^  And  it  does  not  even  apply  to  all  future 
interests ;  if  such  interests  are  either  vested  or  destructible,  they  do  not  offend 
the  Rule.^''  Broadly  speaking,  the  statement  may,  however,  be  made  that  the 
Rule  does  apply  to  all  future  interests  in  projoerty'"'  which  are  both  contingent 


Wkly.  Eep.  06,  62  Eng.  Reprint  623;  Faulk- 
ner V.  Daniel,  3  Hare  199,  8  Jur.  29,  10 
L.  J.  Ch.  33,  25  Eng.  Ch.  199,  67  Eng.  Re- 
print 3.55;  Wallis  v.  Freestone,  10  Sim. 
225,  16  Eng.  Cli.  225,  59  Eng.  Reprint 
599.  Compare  ^Morris  v.  Fisher,  8  Pa. 
Dist.  161 ;  Ferguson  v.  Ferguson,  39  U.  C. 
Q.  B.  232  ireversed  on  other  grounds  in  1 
Ont.  App.  452,  2  Can.  Sup.  Ct.  497].  If  a 
term  be  given  for  one  thousand  years  to 
trustees  and  subject  to  the  term  to  A  in  tail, 
the  trustees  to  accumulate  income  during 
the  minority  of  any  tenant  in  tail,  for  the 
benefit  of  the  succeeding  tenants  in  tail,  al- 
though the  estate  tail  may  be  barred,  the 
term  may  not.  Case  v.  Drosier,  1  Jur.  352, 
2  Keen  764,  6  L.  J.  Ch.  353,  15  Eng.  Ch.  764, 
48  Eng.  Reprint  824  [affirmed  in  3  Jur. 
1164,  5  Myl.  &  C.  246,  46  Eng.  Ch.  224,  41 
Eng.  Reprint  364]  ;  Mainwaring  v.  Baxter,  5 
Ves.  Jr.  458,  31  Eng.  Reprint  681.  But  it 
■would  seem  that  by  barring  the  entail  it  has 
become  impossible  that  there  should  arise 
any  occasion  for  accumulation,  and  therefore 
the  contingent  equitable  interest  in  the  term 
has  been  destroyed.  Compare  "  Trusts  For 
Accumulation,"  infra,  VIII,  F.  It  would  fol- 
low that  the  interests  created  by  the  trust 
of  the  term  being  destructible  are  not  objec- 
tionable. But  there  is  authority  in  England 
to  the  contrary.  Floyer  v.  Bankes,  L.  R.  8 
Eq.  115;  Cochrane  v.  Cochrane,  L.  R.  11  Ir. 
361;  Scarisbrick  v.  Skelmersdale,  14  Jur. 
562,  19  L.  J.  Ch.  126,  17  Sim.  187,  42  Eng. 
Ch.  187,  60  Eng.  Reprint  1100;  Turwin  v. 
Newcome,  3  Jur.  N.  S.  203,  3  Kay  &  J.  16, 
5  Wkly.  Rep.  35,  69  Eng.  Reprint  1003; 
Browne  v.  Stoughton,  14  Sim.  369,  37  Eng. 
Ch.  369,  60  Eng.  Reprint  401. 

53.  Thus,  where  land  is  given  to  A  in  tail, 
remainder  to  B  in  fee,  but  if  any  holder  of 
the  property  ceases  to  bear  a  certain  name, 
then  to  C.  Hartopp  v.  Carbery  [cited  in  1 
Sanders  Uses  (5th  ed. )  204].  To  the  same 
effect  are  Lanesborough  v.  Fox,  Cas.  t.  Talb. 
262,  25  Eng.  Reprint  768 ;  Bristow  v.  Boothby, 


4  L.  J.  Ch.  0.  S.  88,  2  Sim.  &  St.  465,  25 
Rev.  Rep.  248,  1  Eng.  Ch.  465,  57  Eng.  Re- 
print 424 ;  Bankes  v.  Holme,  1  Russ.  394  note, 
25  Rev.  Rep.  79,  46  Eng.  Ch.  352,  38  Eng. 
Reprint  152. 

54.  See  supra,  III,  B,  4,  note  40. 

55.  Lvon  V.  Walker,  8  Rich.  (S.  C.)  307; 
Hay  V.  Hay,  3  Rich.  Eq.  (S.  C.)  384;  Barks- 
dale  V.  Gamage,  3  Rich.  Eq.  (S.  C.)  271; 
Postell  V.  Postell,  Bailey  Eq.  (S.  C.)  390; 
Mazyck  v.  Vanderhorst,  Bailey  Eq.  (S.  C.) 
48;  Henry  v.  Felder,  2  MeCord  Eq.  (S.  C.) 
323. 

56.  See  supra,  note  33. 

57.  Suppose  land  is  devised  to  A  for  life, 
remainder  to  A's  children  who  reach  twenty- 
five.  At  A's  death,  the  land  vests  in  those 
children,  if  any,  who  have  then  reached 
twenty-five.  Any  children  under  twenty-five 
lose  all  rights  to  the  land.  In  Abbiss  v.  Bur- 
ney,  17  Ch.  D.  211,  50  L.  J.  Ch.  348,  44 
L.  T.  Rep.  N.  S.  267,  29  Wkly.  Rep.  449, 
land  was  conveyed  in  trust  for  A  for 
life,  and  then  for  such  of  the  children 
of  A  as  should  reach  twenty-five.  It  was 
held  by  the  court  below  that  this  equi- 
table interest  should  be  treated  as  though  it 
were  a  corresponding  legal  interest,  and,  as 
such  a  legal  contingent  remainder  would  be 
good,  the  equitable  interest  was  held  g(jod. 
This  holding  was  reversed  by  the  court  of  ap- 
peal, but  the  court  recognized  that  if  the 
future  interest  to  the  children  had  been  legal, 
rather  than  equitable,  it  would  have  been 
good.  For  a  further  note  on  this  case  see 
infra,  note  78. 

58.  See  supra,  III,  A. 

59.  See  supra,  III,  B,  C. 

60.  The  Rule  against  Perpetuities  is  a  rule 
of  property.  This  is  an  important  limitation 
upon  its  scope.  It  has  no  application  to  purely 
personal  contracts.    Borland  v.  Steel,  [1901] 

1  Ch.  279,  70  L.  J.  Ch.  51,  49  Wkly.  Rep.  120; 
Walsh  V.  India  Secretary  of  State,  10  H.  L. 
Cas.  367,  9  Jur.  N.  S.  757,  32  L.  J.  Ch.  585, 

2  New  Rep.  339,  11  Wkly.  Rep.  823,  11  Eng. 
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and  indestructible.  To  this  broad  statement,  the  only  qualifications  that  need  be 
made  are  with  regard  to  (1)  curtesy  and  dower,"^  and  (2)  rights  of  entry  for 
•condition  broken.''^ 

2.  Contingent  Remainders,  A  remainder  is  contingent  unless  the  owner  is  in 
being,  and  entitled,  so  long  as  the  remainder  continues,  to  come  into  the  present 
enjoyment  of  the  j)roperty  whenever  the  preceding  estates  determine.''"  So  long 
as  contingent  remainders  were  destructible  by  act  of  the  owner  of  the  present 
estate,  it  is  an  open  question  whether  or  not  they  were  sul)ject  to  the  Rule.  But 
they  have  ceased  to  be  so  destructible,''*  and  there  would  seem  to  be  no  sufficient 
reason  to  doubt  that  the  Rule  now  applies  to  them.*^ 

3.  Rights  of  Entry  For  Condition  Broken.  Tlie  Statute  Quia  Emptores, 
which  prevented  subinfeudation,  was  held  not  to  affect  the  right  of  the  owner 
of  a  fee  simple  to  grant  the  fee  upon  a  condition,  and  to  enter,  upon  breach  of 
the  condition.'^''    Such  a  right  is  held  in  England  to  be  subject  to  the  Rule.^'' 


Eeprint  1068.  See  also  Vandersliee  v.  Royal 
Ins.  Co.,  9  Pa.  Super.  Ct.  233. 

61.  Curtesy  and  dower  usually  arise  as 
rights  in  realty  in  which  the  spouse  has  an 
estate  in  fee  simple.  Although  such  fee  sim- 
ple may  in  its  creation  have  been  a  remainder 
expectant  on  many  preceding  estates,  yet 
"when  it  is  reached  the  owner  of  the  present 
estate  has  the  most  unrestricted  rights  of 
ownership  known  to  the  law ;  for  the  purposes 
of  computing  time  witliin  which  future  in- 
terests in  the  property  must  vest  a  fresh 
start  is  mads ;  and  as  the  rights  to  dower 
and  curtesy  are  vested  at,  if  not  before,  the 
death  of  the  spouse,  they  are  clearly  not  too 
remote.  Suppose,  however,  that  land  is  given 
to  A,  a  bachelor,  for  life,  remainder  to  A's 
eldest  child  in  tail,  remainder  to  A's  heirs. 
A  dies,  leaving  one  daughter,  B,  who  marries 
C,  has  issue,  and  dies.  If  the  land  had  been 
given  to  A,  a  bachelor,  for  life,  remainder  to 
A's  eldest  child  for  life,  remainder  to  the 
spouse  of  such  child,  for  life,  remainders  over, 
the  remainder  to  the  spouse  would  have  been 
too  remote;  for  the  child  might  not  marry  a 
person  in  being  at  A's  death.  Yet  it  has 
never  been  suggested  that  C's  right  of  cur- 
tesy in  the  case  put  would  be  objectionable 
to  the  Rule.  Semhle  the  reason  is  that  the 
right  of  curtesy  arises,  by  act  of  law,  as  an 
incident  to  an  estate  of  inheritance.  And  if 
the  estate  of  inheritance  is  not  too  remote,  all 
the  legal  incidents  of  such  estate  are  un- 
objectionable. Tlie  same  reasoning  applies  to 
riglits  of  dower. 

Cuftesy  generally  see  Curtesy,  12  Cyc. 
1001. 

Dower  generally  see  Dowek,  14  Cyc.  871. 

62.  RightH  of  entry  for  condition  broken 
are  held  in  the  United  States  not  to  be  sub- 
ject to  the  Rule.    Sec  infra,  III,  D,  3. 

63.  Son  supra,  III,  B,  1,  2. 

Remainder  generally  see  Estates,  16  Cyc. 
048. 

64.  See  supra,  TIT,  C. 

65.  aeorgin.—  Jlohcrt  v.  West,  15  Oa.  122. 
lUinoiH.—  UW}  v.  (iinnelli,  221  111.  286,  77 

N.  [':.  458,  1  12  Am.  St.  Ri-p.  182;  Kldrcd  V. 
Meek,  183  111.  26,  55  N.  I'l.  530,  75  Am.  St. 
Hep.  86. 

Maryland. —  TitiianiiH  r».  Dngiiii,  40  Md. 
402;  furrier  v.  WitlicrH,  23  Md.  IH. 
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Michigan. —  St.  Amour  v.  Eivard,  2  Mich. 
294. 

New  Hampshire. — Wood  v.  Griffin,  46  N.  H. 
230. 

Pennsylvania. —  In  re  Kountz,  213  Pa.  St. 
390,  62  Atl.  1103,  3  L.  R.  A.  N.  S.  639. 

Tennessee. —  Brown  v.  Brown,  86  Tenn. 
277,  6  S.  W.  869,  7  S.  W.  640. 

England.— In  re  Ashforth,  [1905]  1  Ch. 
535,  74  L.  J.  Ch.  361,  92  L.  T.  Rep.  N.  S. 
534,  21  T.  L.  E.  329,  53  Wkly.  Rep.  328; 
Symes  v.  Svmes,  [1896]  1  Ch.  272,  65  L.  J. 
Ch.  265,  7.3  L.  T.  Rep.  N.  S.  684,  44  Wkly. 
Rep.  521 ;  In  re  Frost,  43  Ch.  D.  246,  59  L.  J. 
Ch.  118,  62  L.  T.  Rep.  N.  S.  25,  38  Wkly. 
Rep.  264;  Cattlin  v.  Brown,  1  Eq.  Rep.  550, 
11  Hare  372,  1  Wkly.  Rep.  533,  45  Eng.  Ch. 
367,  68  Eng.  Reprint  1319.  Compare  Whitby 
V.  Mitchell,  42  Ch.  D.  494,  38  Wkly.  Rep.  5 
[affirmed  in  44  Ch.  D.  85,  59  L.  J.  Ch.  485, 
62  L.  T.  Rep.  N.  S.  771,  38  Wkly.  Rep.  337] ; 
Cole  V.  Sewell,  2  H.  L.  Cas.  186,  12  Jur.  927, 
9  Eng.  Reprint  1062. 

See  39  Cent.  Dig.  tit.  "  Perpetuities,"  §  28. 

66.  Van  Rensselaer  v.  Dennison,  35  N.  Y. 
393;  Van  Rensselaer  v.  Ball,  19  N.  Y.  100. 
Suppose  A,  owner  of  a  fee,  granted  it  to  B 
on  condition  that  B  should  never  cease  to 
bear  a  certain  name.  B  (after  the  Statute 
Quia  Emptores)  would  hold  the  fee,  not  of 
A,  but  of  A's  lord.  Here  A's  interest  does 
not  follow  on  in  orderly  succession  after  B's, 
being  ready  to  tuin  into  a  present  estate  of 
enjoyment  whenever  B's  estate  is  determined. 
A  is  entitled  only  on  the  happening  of  a  cer- 
tain event,  and,  when  he  enters,  he  cuts  short 
B's  estate,  and  substitutes  one  in  his  own 
favor.  A's  right  is  therefore  not  vested.  See 
svpra,  III,  B,  1. 

67.  In  In  re  Macleay,  L.  R.  20  Eq.  186, 
190,  44  L.  J.  Ch.  441,  32  L.  T.  Rep.  N.  S. 
082,  23  Wkly.  Rep.  718,  A  devised  his  prop- 
erty to  B  "  oTi  the  condition  that  he  never 
sells  out  of  the  family."  The  court  held 
the  condition  good,  becinise  it  would  be  op- 
erative only  in  B's  lifetinie;  but  the  court 
said:  "Of  course,  if  unlimited  as  to  time, 
it  would  be  void  for  remo(onoas."  In  Duiui  )). 
Flood,  25  Ch.  D.  629,  53  L.  J.  Ch.  537,  4!) 
T..  T.  Rep.  N.  S.  670,  32  Wkly.  Rep.  197,  A 
convcyecl  land  to  B,  on  condition  that  if  it 
wiiH  ever  used  for  certain  trades,  A  miglit 
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The  opposite  conclusion  lias  been  readied  in  the  cases  decided  in  the  United 
States-fis 

4.  Springing  and  Shifting  Uses  and  Executory  Devises.  Springing  and  shift- 
ing uses"''  and  executory  devises™  are  beyond  question  subject  to  the  Eule.''^ 
Gifts  over  to  take  effect  on  an  indefinite  failure  of  issue  are  subject  to  the  Rule, 
and  there  is  abundant  authority  that  they  do  not  conform  to  its  requirenieutJ^ 


enter.  The  condition  was  held  void  for  re- 
moteness. And  see  In  re  Mollis'  Hospital, 
[18901  2  Ch.  540,  08  L.  J.  Ch.  673,  81  L.  T. 
Rep.  N.  S.  90,  47  Wkly.  Eep.  691. 

68.  North  Adams  First  Universalist  Soc. 
V.  Boland,  155  Mass.  171,  29  N.  E.  524,  15 
L.  R.  A.  231;  Theological  Education  Soc.  v. 
Attj'.-Gen.,  135  Mass.  285 ;  Tobey  v.  Moore, 
130  Mass.  448;  French  t.  Old  South  Soc,  106 
Mass.  479 ;  Brattle  Square  Church  v.  Grant, 
3  Gray  (Mass.)  142,  63  Am.  Dec.  725;  Hunt 
V.  Wright,  47  N.  H.  396,  93  Am.  Dec.  451; 
Palmer  v.  Union  Bank,  17  R.  I.  627,  24  Atl. 
109;  Hopkins  v.  Grimshaw,  165  U.  S.  342, 
17  S.  Ct.  401,  41  L.  ed.  739.  But  com-pare 
Tappan's  Appeal,  52  Conn.  412 ;  Giles  v. 
Boston  Fatherless,  etc.,  Soc,  10  Allen  (Mass.) 
355. 

69.  Before  the  Statute  of  Uses  (1536)  if 
A,  owner  of  land,  enfeoffed  B  to  the  use  of 
third  persons,  B  ^Yas  at  law  as  completely 
the  owner  as  though  no  use  had  been  de- 
clared. But  equity  would  enforce  the  uses 
declared,  as  to-day  equity  enforces  trusts 
declared.  Now  the  creation  of  legal  estates 
in  land  was  subject  to  strict  rules  of  feudal 
origin,  but  equity  was  not  bound  by  these 
rules.  It  followed  that  a  use,  or  equitable 
interest,  in  land  might  be  created  although 
a  corresponding  legal  interest  was  unknown. 
Thus  A,  owner  of  land,  could  not  create  a 
freehold  interest  to  commence  in  futuro,  un- 
less he  at  the  same  time  created  another 
estate  or  estates  exactly  filling  in  the  time 
until  such  future  estate  was  to  commence. 
A  could  enfeoff  B  of  land  for  life,  remainder 
to  C  in  fee,  but  A  could  not  enfeoff  C  in  fee, 
the  fee  to  commence  when  B  died,  without 
any  intervening  estate.  If,  however,  A  en- 
feoff sd  X  of  the  land,  to  the  use  of  C  and 
his  heirs,  from  and  after  B's  death,  this  was 
good  in  equity.  There  was  a  resulting  use 
to  A  until  B's  death,  and  then  the  declared 
use  to  C  became  operative.  This  interest 
in  C  was  callea  a  springing  use,  as  it  sprang 
out  of,  and  cut  short,  the  feoffor's  own  use. 
Again  A  could  not  create  any  future  interest 
in  favor  of  third  persons,  which  did  not 
exactly  follow  on  after  a  preceding  estate; 
future  interests  which  did  not  follow  on  after 
preceding  estates,  but  cut  them  short,  were 
allowed  by  the  law  only  in  the  form  of  rights 
of  entry  to  the  grantor  himself,  or  his  heirs, 
for  condition  broken.  A  could  not  grant  land 
to  B  and  his  heirs,  but  if  B  died  unmarried, 
then  to  C  and  his  heirs.  If,  however,  A  en- 
feoffed X  of  the  land  to  the  vise  of  B  and 
his  heirs,  but,  if  B  died  unmarried,  then  to 
the  use  of  C  and  his  heirs,  this  was  good  in 
equity.  The  use  to  B  was  enforced  until  he 
died  unmarried,  and  then  the  use  to  C  be- 
came operative.   This  interest  in  C  was  called 


a  shifting  use.  A  springing  use  cut  shor''  a 
use  in  the  grantor ;  a  shifting  use  cut  short 
a  use  created  in  some  other  person. 

By  the  Statute  of  Uses  it  was  provided 
that  whoever  was  cestui  of  a  use,  and  there- 
fore had  an  equitable  interest  in  land  cor- 
responding to  a  legal  interest  should  there- 
after have  the  legal  estate.  The  creation  of 
equitable  interests  remained  as  unrestricted 
as  before,  and  the  statute  now  took  these 
equitable  interests  and  converted  them  into 
legal  interests.  Thus  the  liberality  which  had 
prevailed  in  equity  was  now  carried  over  into 
the  law. 

70.  After  the  Statute  of  Wills  (1540) 
land  was  freely  devisable.  The  courts  of 
law,  in  declaring  what  interests  in  land  could 
be  created  by  devise,  did  not  follow  the  strict 
rules  governing  conveyances  inter  vivos,  but 
were  as  liberal  as  equity  had  been  with  re- 
gard to  the  creation  of  uses.  See  supra,  note 
69.  The  term  "  executory  devises  "  includes 
such  interests  created  by  will  as  would  have 
been  springing  uses  or  shifting  uses  if  cre- 
ated inter  vivos  by  way  of  use. 

The  term  "  conditional  limitation  "  is  a  con- 
venient general  expression,  frequently  used 
to  cover  both  springing  and  shifting  uses  and 
executory  devises. 

71.  Suppose  property  is  given  to  A  and 
his  heirs  but,  if  A  dies  without  issue,  to  B 
and  his  heirs.  This  gift  to  B  is  a  shifting 
use,  if  the  limitation  is  by  deed,  or  an  execu- 
tory devise,  if  the  limitation  is  by  will.  Such 
gifts  have  frequently  been  passed  upon  by 
the  courts  and  it  has  never  been  doubted  but 
that  they  are  subject  to  the  Rule.  The  gift 
may  be  construed  to  take  effect  on  an  in- 
definite failure  of  issue  —  that  is,  whenever 
A  and  all  his  issue  are  dead,  or  it  may  be 
construed  to  take  effect  on  a  definite  failure 
of  issue  —  that  is,  only  in  case  that  on  A's 
death  there  are  no  issue  of  A  alive. 

72.  Alabama. —  Landman  v.  Snodgrass,  26 
Ala.  593;  Darden  v.  Burns,  6  Ala.  362. 

Georgia. —  Robinson  v.  McDonald,  2  Ga. 
116. 

Illinois. —  See  Nevitt  v.  Woodburn,  82  III. 
App.  649. 

Maryland. —  Comegys  v.  Jones,  65  Md.  317, 
4  Atl.  567;  Josetti  v.  McGregor,  49  Md. 
202;  Wallis  v.  Woodland,  32  Md.  101;  Ridgely 
V.  Bond,  18  Md.  433;  Tongue  v.  Nutwell,  13 
Md.  415 ;  Johnson  v.  Lish,  4  Harr.  &  J.  441 ; 
State  V.  Mann,  3  Harr.  &  J.  238 ;  Davidge  v. 
Chaney,  4  Harr.  &  M.  393;  Jackson  V.  Dashiel, 
3  Md.  Ch.  257 ;  Usilton  v.  Usilton,  3  Md.  Ch. 
36. 

Massachusetts. — Albee  v.  Carpenter,  12 
Cush.  382;  Terry  v.  Briggs,  12  Mete  17. 

Mississippi. —  Powell  v.  Brandon,  24  Miss. 
343. 
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Gifts  over  to  take  effect  on  a  definite  failure  of  issue  are  subject  to  the  Rule,  but 
do  conform  to  its  requirement.™ 


Missouri. —  State  v.  Tolson,  73  Mo.  320; 
Chism  V.  Williams,  29  Mo.  288. 

Neio  Hampshire, —  Msrrill  v.  American 
Baptist  Missionary  Union,  73  N.  H.  414,  62 
Atl.  647,  111  Am.  St.  Rep.  632,  3  L.  R.  A. 
N.  S.  1143. 

Aeit?  Jersey. —  Morehouse  v.  Cotheal,  22 
N.  J.  L.  430;  Davies  v.  Steele,  38  N.  J.  Eq. 
168 ;  Condict  v.  King,  13  N.  J.  Eq.  375 ;  Fair- 
child  V.  Crane,  13  N.  J.  Eq.  105;  Cleveland 
V.  Havens,  13  N.  J.  Eq.  101,  78  Am.  Dec. 
90. 

'North  Carolina. —  Porter  v.  Ross,  55  N.  C. 
196;  Ferrand  v.  Howard,  38  N.  C.  381; 
Weatherly  v.  Armfield,  30  N.  C.  25;  Hollo- 
■well  V.  Kornegay,  29  N.  C.  261;  Cox  v. 
Marks,  27  N.  C.  361 ;  Brantley  v.  Whitaker, 
27  N.  C.  225 ;  State  v.  Skinner,  26  N.  C.  57 ; 
Brown  i;.  Brown,  25  N.  C.  134;  Rice  v.  Satter- 
white,  21  N.  C.  69 ;  Bailey  v.  Davis,  9  N.  C. 
108;  Davidson  v.  Davidson,  8  N.  C.  163; 
Matthews  v.  Daniel,  3  N.  C.  346;  Sutton  v. 
Wood,  1  N.  C.  202. 

Pennsylvania. —  Hackney  v.  Tracy,  137  Pa. 
St.  53,  20  Atl.  560;  Greenawalt  v.  Greena- 
walt,  71  Pa.  St.  483;  Toman  v.  Dunlop,  18 
Pa.  St.  72;  Train  v.  Fisher,  15  Serg.  &  R. 
145;  Schilling  1).  Kocher,  4  Lane.  L.  Rev. 
58. 

Rhode  Island. —  Cooke  v.  Bucklin,  18  R.  I. 
666,  29  Atl.  840. 

South  Carolina. —  Mangum  v.  Piester,  16 
S.  C.  316;  Mendenhall  v.  Mower,  16  S.  C. 
303;  Curry  v.  Sims,  11  Rich.  489;  Cox  v. 
Buck,  5  Rich.  604;  Norton  v.  Fripp,  1  Speers 
250 ;  Guery  v.  Vernon,  1  Nott  &  M.  69  ;  Moore 
v.  Paul,  7  Rich.  Eq.  358;  Lesly  v.  Collier,  3 
Rich.  Eq.  125;  Shephard  v.  Shephard,  2 
Rich.  Eq.  142,  46  Am.  Dec.  41;  Adams  v. 
Chaplin,  1  Hill  Eq.  265. 

Tennessee. —  Hamner  v.  Hamner,  3  Head 
398;  Randolph  v.  Wendel,  4  Sneed  646; 
Chester  v.  Greer,  5  Humphr.  26. 

Virginia. —  Nixon  v.  Rose,  12  Gratt.  425; 
Deane  v.  Hansford,  9  Leigh  253 ;  Griffith  v. 
Thomson,  1  Leigh  321;  Lynch  v.  Hill,  6 
Munf.  114;  Williamson  v.  Ledbetter,  2  Munf. 
521;  Wilkins  v.  Taylor,  5  Call  150. 

United  *S7ffl<es.— Maxwell  v.  Call,  18  Fed. 
Cas.  No.  9,323,  2  Brock.  119. 

England. —  In  re  Johnson,  L.  R.  2  Eq.  716, 
12  Jur.  N.  S.  616;  O'Mahoncy  v.  Burdett, 
L.  R.  7  H.  L.  388,  44  L.  J.  Ch.  56  note,  31 
L.  T.  Rep.  N.  S.  705,  23  Wkly.  Rep.  361; 
Boden  v.  Watson,  Ambl.  398,  27  Eng.  Re- 
print 206;  Candy  v.  Campbell,  8  Bligh  N.  S. 
4(i9,  5  Eng.  Reprint  1017,  2  CI.  &  F.  421,  6 
Eng.  Reprint  ]2i;);  Windham  v.  Love,  2  Ch. 
Rep.  14,  21  Eng.  Reprint  602,  1  Ix-v.  290,  83 
Eng.  Reprint  412. 

73.  Alahama. —  Edwards  v.  Bibb,  54  Ala. 
475,  43  Aln.  666;  Bethea  v.  Smith,  40  Ala. 
415;  Flinn  /;.  Davis,  18  Ala.  132;  Williams 
V.  Orav<'R,  17  Ala.  62;  Woodley  v.  Findlay,  '9 
Alii.  716;  l)oyl(^  v.  Bonier,  7  *Ala.  2^6 ;  Hell 
1).  IFogaji,  I  Slew.  5.'t(i. 

Arkansas.— Ohnk  v.  Stanlleld,  3H  Ark.  317; 
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Moody  V.  Walker,  3  Ark.  147.  See  also  Biseoe 
V.  Thweatt,  74  Ark.  545,  86  S.  W.  432. 

Connecticut. —  Clarke  v.  Terry,  34  Conn. 
176;  Hudson  v.  Wadsworth,  8  Conn.  348. 

Georgia. —  Lillibridge  v.  Ross,  31  Ga.  730; 
Burton  v.  Black,  30  Ga.  638 ;  Forman  v. 
Troup,  30  Ga.  496;  Griswold  v.  Greer,  18 
Ga.  545;  Carlton  v.  Price,  10  Ga.  495;  Mayer 
V.  Wiltberger,  Ga.  Dec.  Pt.  II,  20. 

Illinois. —  Strain  v.  Sweeny,  163  III.  603, 
45  N.  E.  201 ;  Glover  v.  Condell,  1G3  111.  566, 
45  N.  E.  17.3,  35  L.  R.  A.  360. 

Kentucky. —  Daniel  v.  Thomson,  14  B.  Men. 
662 ;  Armstrong  v.  Armstrong,  14  B.  Mon. 
333;  Atty.-Gen.  v.  Wallace,  7  B.  Mon.  611; 
Birney  v.  Richardson,  5  Dana  424;  Brown  v. 
Brown,  1  Dana  39 ;  Luke  v.  Marshall,  5  J.  J. 
Marsh.  353;  Brashear  v.  Macey,  3  J.  J. 
Marsh.  89 ;  Moore  v.  Howe,  4  T.  B.  Mon.  199. 

Maryland. —  Lednum  v.  Cecil,  76  Md.  149, 
24  Atl.  452;  Hardy  v.  Wilcox,  58  Md.  180; 
Allender  v.  Sussan,  33  Md.  11,  3  Am.  Rep. 
171;  Budd  V.  State,  22  Md.  48;  Woodland  v. 
Wallis,  6  Md.  151 ;  Jones  v.  Sothoron,  10 
Gill  &  J.  187;  Biseoe  v.  Bi.scoe,  6  Gill  &  J. 
232;  Dashiell  v.  Dashiell,  2  Harr.  &  G.  127. 

Michigan. —  Goodell  v.  Hibbard,  32  Mich. 
47. 

Mississippi. —  Gray  v.  Bridgeforth,  33  Miss. 
312;  Jordan  v.  Roach,  32  Miss.  481. 

Missouri. —  Naylor  v.  Godman,  109  Mo.  543, 
19  S.  W.  56. 

New  Hampshire. —  Kimball  v.  Penhallow, 
60  N.  H.  448;  Pinkham  v.  Blair,  57  N.  H. 
226;  Bell  v.  Scammon,  15  N.  H.  381,  41  Am. 
Dec.  706;  Hall  v.  Chaffee,  14  N.  H.  215. 

New  Jersey. —  Armstrong  v.  Kent,  21 
N.  J.  L.  509 ;  Ackerman  v.  Vreeland,  14  N.  J. 
Eq.  23;  Fairchild  v.  Crane,  13  N.  J.  Eq.  105; 
Cleveland  v.  Havens,  13  N.  J.  Eq.  101,  78 
Am.  Dec.  90. 

North  Carolina. —  Blake  r.  Page,  60  N.  C. 
252 ;  Baker  ».  Pender,  50  N.  C.  351 ;  Williams 
V.  McComb,  38  N.  C.  450;  Threadgill  In- 
gram, 23  N.  C.  577;  Watson  v.  Ogburn,  22 
N.  C.  353;  Montgomery  v.  Wynns,  20  N.  C. 
667;  Zollicoffer  r.  ZoU'ieoffer,  20  N.  C.  574; 
Miller  v.  Williams,  19  N.  C.  500. 

Ohio. —  Stevenson  v.  Evans,  10  Ohio  St. 
307. 

Pennsylvania. —  Miller's  Estate,  145  Pa.  St. 
561,  22  Atl.  1044;  Snyder's  Appeal,  95  Pa. 
St.  174;  Berg  v.  Anderson,  72  Pa.  St.  87; 
Nicholson  v.  Bettlc,  57  Pa.  St.  384;  Bed- 
ford's Appeal,  40  Pa.  St.  18;  Rapp  r.  Rapp, 
6  Pa.  St.  45;  De  Haas  v.  Bunn,  2  Pa.  St. 
335,  44  Am.  Dee.  201  ;  Kolso  v.  Dickey,  7 
Watts  &  S.  279;  Doihl  v.  King,  6  Rorg.  &  R. 
29,  '9  Am.  Doc.  407;  Scull's  Estate,  9  Pn.  Co. 
Ct.  347  ;  Boniley  V.  Kaufman,  12  Pliila.  435. 

f^oulh  Carolina. —  Solman  v.  Robertson,  46 
S.  C.  262,  24  S.  E.  187;  Brummot  v.  Barber, 
2  rmi  513;  Matthis  r.  Hammond,  6  Rich. 
lOq.  399;  Badger  v.  llnrdon,  6  Rich.  Eq.  117; 
Perry  «.  iiOgan,  5  Rich.  Eq.  202;  Terry  1>. 
Itnii'iMoii,  1  liich.  Eq.  78;  Hull  v.  Hull,  2 
Strobh.  Eq.  174;  Davidson  v.  Ruff,  2  Hill 
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5.  Profits  and  Easements  to  Begin  In  Futuro.  Profits  and  easements  lie  in 
grant,  and  inaj  be  created  to  begin  in  f  uturo.  If  such  an  interest  were  created 
to  begin  at  a  period  beyond  the  hinits  of  tlie  Rule  semhle  it  would  be  bad.'"* 

6.  All  Future  Interests  in  Personalty  Which  Are  Not  Vested.  There  are  cer- 
tain future  interests  in  personalty  which  are  of  the  nature  of  vested  remainders 
or  reversions.'''''    All  other  future  interests  in  personalty  are  subject  to  the  Rule.™ 

7.  All  Future  Equitable  Interests  in  Realty  or  Personalty  Which  Are  Not 
Vested.  Equitable  interests  are  vested  whenever  the  corresponding  legal  interests 
would  be  vested."    All  other  equitable  interests  are  subject  to  the  Rule.™  This 


Eq.  140;  Cordes  v.  Ardrian,  1  Hill  Eq.  154; 
Mazyck  v.  Vanderhorst,  Bailey  Eq.  48  note; 
Milledge  v.  Lamar,  4  Desauss.  Eq.  617; 
Tucker  v.  Stevens,  4  Desauss.  Eq.  532 ;  Clif- 
ton i,'.  Haig,  4  Desauss.  Eq.  330;  Dunlap  v. 
Dunlap,  4  Desauss.  Eq.  305;  Cudwortli  v. 
Thompson,  3  Desauss.  Eq.  256,  4  Am.  Dec. 
617;  Jones  v.  Pricej  3  Desauss.  Eq.  165; 
Logan  c.  Ladson,  1  Desauss.  Eq.  271.  ~ 

Tennessee. — Armstrong  v.  Douglass,  89 
Tenn.  219,  14  S.  W.  604,  10  L.  R.  A.  85; 
Williams  v.  Williams,  10  Heisk.  566;  Turner 
V.  Ivie,  5  Heisk.  222;  Bramlet  v.  Bates,  1 
Snead  554;  Williams  v.  Turner,  10  Yerg.  287. 

Virginia. —  Didlake  v.  Hooper,  Gilm.  194; 
Gresham  v.  Gresham,  6  Munf.  187 ;  Timber- 
lake  V.  Graves,  6  Munf.  174;  Higgenbotham 
V.  Rucker,  2  Call  313;  Dunn  v.  Bray,  1  Call 
338. 

England. —  In  re  Sanders,  L.  R.  1  Eq.  675, 
12  Jur.  N.  S.  351,  14  Wkly.  Rep.  576;  Strat- 
ford V.  Powell,  1  Ball  &  B.  1 ;  Lewis  v.  Temp- 
ler,  33  Beav.  625,  10  L.  T.  Rep.  N.  S.  638, 
12  Wkly.  Rep.  928,  55  Eng.  Reprint  511; 
Rackstrow  v.  Vile,  2  L.  J.  Ch.  0.  S.  102,  1 
Sim.  &  St.  604,  24  Rev.  Rep.  252,  1  Eng.  Ch. 
604,  57  Eng.  Reprint  238;  Baker  v.  Lucas, 
1  Molloy  481;  Pinbury  v.  Elkin,  1  P.  Wms. 
563,  24  Eng.  Reprint  518;  Wilkinson  v. 
South,  7  T.  R.  555. 

See  39  Cent.  Dig.  tit.  "  Perpetuities,"  §  23 
et  seq. 

For  further  authorities  in  support  of  text 
see  cases  cited  infra,  lY,  C.  See  also  Theo- 
logical Education  Soc.  v.  Atty.-Gen.,  135 
Mass.  285;  Wells  v.  Heath,  10  Gray  (Mass.) 
17 ;  Welsh  v.  Foster,  12  Mass.  93 ;  Hawley  v. 
Northampton,  8  Mass.  3,  5  Am.  Dec.  66 ; 
Hubley  v.  Long,  2  Grant  (Pa.)  268;  Lovett 
i;.  Lovett,  10  Phila.  (Pa.)  537. 

74.  The  precise  point  seems  not  to  have 
been  adjudicated.  See,  however,  dictum  of 
the  court,  in  London,  etc.,  R.  Co.  v.  Goram, 
20  Ch.  D.  562,  51  L.  J.  Ch.  530,  46  L.  T.  Rep. 
N.  S.  449,  30  Wkly.  Rep.  620. 

75.  See  supra,  III,  B,  6. 

76.  Waldo  V.  Cummings,  45  111.  421.  For 
limitations  of  personalty  to  A,  but,  if  A 
"  dies  without  issue,"  to  B,  see  cases  col- 
lected supra,  note  73.  The  doctrine  of  con- 
tingent remainders  is  confined  to  legal  in- 
terests in  realtj',  and  limitations  which  would 
be  contingent  remainders  in  realty  are  sim- 
ply executory  limitations  in  personalty,  and 
to  them  the  Rule  doubtless  applies.  See 
supra,  III,  D,  2,  4.  The  only  authority 
against  the  broad  statement  in  the  text  is  a 
dictum  in  Palmer  v.  Union  Bank,  17  R.  I. 


627,  24  Atl.  109.  Here  personalty  was  given 
to  trustees  for  a  charity ;  if  the  trustees  failed 
to  carry  out  the  trust  the  bequest  was  to 
"  cease  and  determine,"  and  the  property 
was  to  "  descend  to  and  vest "  in  the  tes- 
tator's heirs  at  law.  The  court  said  that  if 
this  limitation  to  the  heirs  should  be  con- 
strued as  a  condition  (it  was  in  fact  other- 
wise construed),  it  would  not  be  subject  to 
the  Rule.  If  this  dictum  is  law,  interests  in 
personalty  in  the  nature  of  a  condition  are 
not  subject  to  the  Rule.  See  supra,  III,  D, 
3,  on  rights  of  entry  for  condition  brokenj  as 
to  realty. 

77.  See  supra,  III,  B,  7. 

78.  See  Shepperd  v.  Fisher,  206  Mo.  208, 
103  S.  W.  989;  Hartson  v.  Elden,  50  N.  J. 
Eq.  522,  26  Atl.  561;  In  re  Wood,  [1894]  3 
Ch.  381,  63  L.  J.  Ch.  790,  71  L.  T.  Rep.  N.  S. 
413,  7  Reports  495;  Bull  v.  Pritchard,  5 
Hare  567,  11  Jur.  34,  16  L.  J.  Ch.  185,  26 
Eng.  Ch.  567,  67  Eng.  Reprint  1036;  Main- 
waring  V.  Baxter,  5  Ves.  Jr.  458,  31  Eng. 
Reprint  681.  On  equitable  interests  that  will 
fall  through  the  destruction  of  legal  interests 
see  supra,  note  52.  The  doctrine  of  con- 
tingent remainders  is  confined  to  legal  in- 
terests in  realty,  and  limitations  which  would 
be  contingent  remainders  at  law  are  simply 
executory  limitations  in  equity.  It  follows 
that  a  limitation  which  would  be  good  in 
law  may  be  bad  in  equity.  In  Abbiss  v. 
Burney,  17  Ch.  D.  211,  50  L.  J.  Ch.  348, 
44  L.  T.  Rep.  N.  S.  267,  29  Wkly.  Rep.  449, 
land  was  conveyed  in  trust  for  A  for  life, 
and  then  for  such  of  the  children  of  A  as 
should  reach  twenty-five.  If  the  legal  in- 
terest had  been  so  conveyed,  the  interest  of 
the  children  would  have  been  a  contingent 
remainder,  and  on  A's  death  such  remainder 
would  have  vested  in  the  children,  if  any, 
who  were  then  twenty-five.  If  there  were  no 
children  who  had  already  reached  that  age, 
the  remainder  would  have  been  destroyed ;  if 
children  had  reached  that  age  subsequently, 
they  would  have  had  no  rights.  Consequently 
the  remainder  must  have  vested,  if  at  all,  at 
A's  death,  and  as  A  was  alive  at  the  testator's 
death,  such  vesting  would  not  be  too  remote. 
See  supra,,  note  67.  But  in  equity  where 
there  is  no  need  that  a  future  interest  shall 
exactly  follow  on  after  the  preceding  interest, 
such  a  trust  would  be  kept  open,  if  there  were 
children  in  being  under  the  specified  age,  and 
if  children  later  reached  the  specified  age, 
their  interests  would  be  allowed  to  take 
effect  as  springing  trusts.  See  supra,  note 
69.    Since  the  trust  to  the  children  might  be 
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applies  to  contracts  for  the  purchase  of  land,  the  pcrfornriance  of  which  would  be 
specifically  enforced.''''  It  also  applies  to  covenants  for  renewal  in  leases  but,  if 
the  covenant  is  the  property  of  persons  who  have  a  vested  interest  in  the  lease, 
containing  the  covenant,  such  covenant  is  not  subject  to  the  Ruler*'' 

IV.  The  requirement  of  the  rule. 

A.  The  Rule  Stated.  The  liule  requires  that  future  interests  within  its 
scope should  vest  within  twenty-one  years,  exclusive  of  periods  of  gestation,^ 
after  a  life  or  lives  in  being.^ 

B.  Vesting-  the  Sole  Requirement.  The  Eule  does  not  require  that  future 
interests  should  become  present  estates  of  enjoyment  within  the  limits.  It  is  sat- 
isfied if  the  future  interests  must  vest  within  the  limits.  Consequently,  if  an  inter- 
est is  vested  at  its  creation,  it  is  not  subject  to  the  Kule  at  all ;  this  is  true,  even 
though  such  interest  may  not  become  a  present  estate  of  enjoyment  until  long 
beyond  the  limits  of  the  Rule.^^  So  with  a  future  interest  which  is  contingent  at 
its  creation.  The  Rule  does  not  require  that  this  contingent  future  interest  should 
become  a  present  estate  of  enjoyment  within  the  limits,  but  only  that  it  should 
vest^^  within  those  limits.^''    If  restraints  on  alienation  are  imposed  upon  interests 


so  kept  open,  it  was,  in  the  ease  cited,  too 
remote,  for  it  might  not  be  determined  until 
more  than  twenty-one  years  after  A's  death 
which  of  the  children  would  take.  Such  a 
legal  interest  in  the  children  would  be  sub- 
ject to  destruction  in  a  way  that  the  corre- 
sponding equitable  interest  would  not,  and 
this  possibility  of  destruction  would  keep 
the  legal  interest  from  being  too  remote. 

79.  London,  etc.,  R.  Co.  v.  Gomm,  20  Ch.  D. 
562,  51  L.  J.  Ch.  530,  46  L.  T.  Rep.  N.  S. 
449,  30  Wkly.  Rep.  620  [overruling  Birming- 
ham Canal  Co.  v.  Cartwright,  11  Ch.  D.  421, 
48  L.  J.  Ch.  522,  40  L.  T.  Rep.  N.  S.  784,  27 
Wkly.  Rep.  597]  (an  option  to  purchase  land 
was  held  void,  because  unlimited  as  to  time)  ; 
Trevelyan  v.  Trevelyan,  53  L.  T.  Rep.  N.  S. 
853.  To  the  same  effect  see  Winsor  v.  Mills, 
157  Mass.  362,  32  N.  E.  352;  Starcher  v. 
Duty,  61  W.  Va.  373,  56  S.  E.  524,  9  L.  R.  A. 
N.  S.  913.  See  also  Mills  v.  Smith,  193  Mass. 
11,  78  N.  E.  765,  6  L.  R.  A.  N.  S.  865. 

80.  Morrison  v.  Rossignol,  5  Cal.  64;  Brush 
V.  Beecher,  110  Mich.  597,  08  N.  W.  420,  64 
Am.  St.  Rep.  373;  Redington  v.  Browne,  L.  R. 
32  Ir.  347. 

81.  Ross  V.  Worsop,  1  Bro.  P.  C.  281,  1 
Eng.  Reprint  508 ;  Sweet  v.  Anderson,  2  Bro. 
P.  C.  250,  1  Eng.  Reprint  927;  Meller  V. 
Stanley,  2  De  G.  J.  &  S.  183,  12  Wkly.  Rep. 
524,  07  Eng.  Ch.  143,  40  Eng.  . Reprint  345; 
Pollock  V.  Booth,  Ir.  R.  9  Eq.  229;  Hare  v. 
Burges,  3  .Jur.  N.  S.  1294,  4  Kay  &  J.  45, 
27  L.  J.  Ch.  8(i,  6  Wkly.  Rep.  144,  70  Eng. 
Reprint  19. 

82.  Interests  subject  to  the  Rule  see  supra, 

nr. 

83.  Periods  of  gestation  see  supra,  II,  E. 

84.  'Ilic  li;iH  l)("('n  stiiiod  in  iiiiiny 
forms,  slightly  diU'cring  from  the  form  used 
in  the  tc.vt. 

85.  li'or  e,\nmplii,  if  land  is  given,  in  a 
jurisiiiclion  wliicli  still  iillows  ilic  crciition 
of  <'Hlii(x'M  tnil,  If)  A  and  tli(>  lu'irH  of  his 
body,  rcdiii indcr  to  l>  iiiid  liis  hi'irs,  the  rc- 
niaiiidiT  lo  I!  is  vcsti'd  in  IIh  cicMtioii,  niul 
altliougli  it  iiiiiy  r<'iM;iiM   iinrciliHii   I'id'  <'('m- 
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turies,  whether  or  not  it  will  ever  become  a 
present  estate  of  enjoyment,  it  does  not  of- 
fend the  Rule.  So  if  land  is  given,  in  a  juris- 
diction where  no  statutory  limit  has  been 
placed  upon  the  creation  of  terms  of  years, 
to  A  for  five  hundred  years,  remainder  to 
B  and  his  heirs,  B's  interest  does  not  ofi'end 
the  Rule.    See  further,  supra,  III,  B. 

86.  See  supra.  III,  B,  1. 

87.  In  Craig  v.  Stacey,  Ir.  T.  R.  249,  land 
was  devised  to  A  in  fee,  but  if  she  died  un- 
married, then  to  B  and  the  heirs  of  her  body, 
and  on  failure  of  them,  to  C  and  the  heirs 
of  her  body.  C's  interest  was  in  its  creation 
an  executory  devise,  but  it  would  become  a 
vested  remainder,  if  ever,  upon  A's  death.  It 
would  tlierefore  vest,  if  ever,  within  a  life  in 
being  and  was  held  good.  See  Gray  v.  Whitte- 
more,  192  Mass.  367,  78  N.  E.  422,  116  Am. 
St.  Rep.  246;  Brown  v.  Brown,  86  Tenn.  277, 
6  S.  W.  869,  7  S.  W.  640;  In  re  Roberts,  19 
Ch.  D.  520,  45  L.  T.  Rep.  N.  S.  450  [aflinning 
50  L.  J.  Ch.  265,  44  L.  T.  Rep.  N.  S.  300]  ; 
In  re  Merrick,  L.  R.  1  Eq.  551,  12  Jur.  N.  S. 
245,  35  L.  J.  Ch.  418,  14  L.  T.  Rep.  N.  S.  130, 
14  Wklv.  Rep.  473;  Cadell  v.  Palmer,  1  CI. 
&  F.  3/2,  6  Eng.  Reprint  956;  Brudenell  v. 
Elwes,  1  East  442.  See  also  Dwyer  v.  Cahill, 
228  111.  617,  81  N.  E.  1142;  Keelcr  v.  Lauer, 
73  Kan.  388,  85  Pac.  541;  In  re  Smith,  210 
Pa.  St.  604,  00  Atl.  2.")5;  Horner's  Estate,  20 
Pa.  Co.  Ct.  383.  In  Ashley  v.  Ashley,  3  L.  J. 
Ch.  61,  G  Sim.  3,"i8,  9  Eng.  Ch.  358,  58  Eng. 
Reprint  028,  an  estate  was  given  to  A  for 
life,  remainder  to  A's  children  as  teniuits  in 
common,  and  for  want  of  such  children,  re- 
mainders over.  Cross  remaiiulera  for  life  to 
the  eUiltlron  of  A  were  implied  by  the  court. 
In  Stuart  )).  Cocl^ercll,  L.  R.  7  Eq.  303,  33 
L.  .7.  Cli.  473,  20  L.  T.  Rej).  N.  S.  573,  it  was 
questioned  if  sncli  erosa  remainders  were  not 
(il)i('cl  ionnblo  to  tlio  Rule,  but  it  would  seoni 
iliat  tliey  were  not.  Suppose  A  left  tluvo 
cliiMicu,  \\.  C,  and  1).  Iitinicdiatcly  upon  A's 
(loath,  if  cross  remainders  are  to  bo  iinidied, 
one  lliird  of  (h<'  eHl-a((>  is  in  B  for  life,  re- 
mainder, IIH  (o  one  half  of  sucli  third  to  C, 
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whicli  must  vest,  if  ever,  within  the  limits  of  the  Rule,  such  interests  are  valid, 
regardless  of  the  validity  of  tiie  restraint ;  if  the  provision  for  restraint  is  invaUd 
it  alone  will  be  rejected.'^^ 

C.  The  Future  Interest  Must  Necessarily  Vest  Within  the  Limits.  It  is 
not  enough  that  the  future  interest  may,  or  even  that  it  will,  in  all  probability, 
vest  within  the  limits.  It  must  necessarily  so  vest.*^^  And  for  the  purposes  of 
the  Rule  a  woman  is  considered  capable  of  child-bearing  so  long  as  she  lives.®" 
The  requirement  that  the  future  interest  must  necessarily  vest  within  the  limits 
has,  however,  in  some  states  not  been  so  strictly  interpreted  iu  cases  involving  the 
time  necessary  to  settle  estates.®^ 

D.  No  Exception  in  Favor  of  Alienable  Interests.  The  Rule  requires  that 
all  future  interests  within  its  scope  should  vest  within  the  limits.  Future  inter- 
ests may  be  alienable ;  but,  if  they  must  not  necessarily  vest  within  the  limits  of 
the  Rule,  they  are,  despite  their  alienability,  void  as  perpetuities.'-*^    If  property  is 


remainder  to  D;  remainder  as  to  the  other 
half  of  such  third  to  D,  remainder  to  C. 
And  similarly  with  the  other  thirds  of  the 
property  in  B  and  C.  All  the  life-interests 
of  the  children,  by  way  of  cross  remainders, 
must  vest,  if  ever,  at  A's  death,  and,  al- 
though contingent  in  their  creation,  are  there- 
fore good.  Compare  Doe  v.  Garrod,  2  B.  &  Ad. 
87,  22  E.  C.  L.  46;  Cooke  v.  Bowler,  2  Keen 
54,  5  L.  J.  Ch.  54,  48  Eng.  Reprint  548.  On 
limitations  of  life-estates  to  living  persons, 
preceded  by  limitations  void  under  the  rule, 
see  Beard  v.  VVestcott,  5  B.  &  Aid.  801,  24 
Rev.  Rep.  553,  7  E.  C.  L.  435. 

88.  Landram  v.  Jordan,  25  App.  Cas. 
(D.  C.)  291;  In  re  Ferneley,  [1902]  1  Ch. 
543,  71  L.  J.  Ch.  422,  86  L.  T.  Rep.  N.  S. 
413,  50  Wkly.  Rep.  340;  In  re  Russell,  [1895] 
2  Ch.  698,  64  L.  J.  Ch.  891,  73  L.  T,  Rep. 
jN'.  S.  195,  12  Reports  499,  44  Wkly.  Rep. 
100;  Re  Boyd,  63  L.  T.  Rep.  N.  S.  92; 
Cooper  V.  Laroche,  17  Ch.  D.  368,  43  L.  T. 
Rep.  N.  S.  794,  29  Wkly.  Rep.  438;  Herbert 
V.  Webster,  15  Ch.  D.  610,  49  L.  J.  Ch.  620; 
In  re  Ridley,  11  Ch.  D.  645,  48  L.  J.  Ch.  563, 
27  Wkly.  Rep.  527 ;  In  re  Cunynghame,  L.  R. 
11  Eq.  324,  40  L.  J.  Ch.  247,  24  L.  T.  Rep. 
N.  S.  124,  19  Wkly.  Rep.  381 ;  In  re  Teague, 
L.  R.  10  Eq.  564,  22  L.  T.  Rep.  N.  S.  742, 
18  Wkly.  Rep.  752;  Trustees  Co.  v.  Jenner, 
22  Vict.  L.  Rep.  584.  Compare  Gardette's 
Estate,  16  Phila.  (Pa.)  264,  13  Wkly.  Notes 
Cas.  315.  See  Gray  Perp.  (2d  ed.)  §  432 
et  seq. 

89.  Johnson  v.  Preston,  226  111.  447,  80 
N.  E.  1001,  10  L.  R.  A.  N.  S.  564;  Andrews 
V.  Lincoln,  95  Me.  541,  50  Atl.  898,  56 
L.  R.  A.  i03;  Hanley  v.  Kansas,  etc.,  Coal 
Co.,  110  Fed.  62;  Thomas  v.  Thomas,  87  L.  T. 
Rep.  N.  S.  58;  In  re  Wood,  [1894]  3  Ch.  381, 
63  L.  J.  Ch.  790,  71  L.  T.  Rep.  N.  S.  413, 
7  Reports  495.  So  if  land  is  devised  to  A 
for  life,  remainder  to  A's  widow  for  life,  re- 
mainder to  the  children  of  A  then  surviving, 
the  remainder  to  the  children  is  bad.  For  A 
may  marry  a  woman  not  in  being  at  the 
testator's  death,  and  the  remainder  to  the 
children  will  remain  contingent  until  her 
death.  Gray  v.  Whittemore,  192  Mass.  367, 
78  N.  E.  422,  116  Am.  St.  Rep.  246;  Sears 
V.  Russell,  8  Gray  (Mass.)  86;  Stone  v. 
Nicholson,  27  Gratt.  (Va.)  1;  In  re  Harvey, 


39  Ch.  D.  289,  60  L.  T.  Rep.  N.  S.  79;  Bu- 
chanan V.  Harrison,  1  Johns.  &  H.  662,  31 
L.  J.  Ch.  74,  10  Wkly.  Rep.  118,  70  Eng. 
Reprint  909;  Hodson  v.  Ball,  9  Jur.  407,  14 
Sim.  558,  37  Eng.  Ch.  558,  60  Eng.  Reprint 
474;  Lett  v.  Randall,  1  Jur.  N.  S.  747,  24 
L.  J.  Ch.  708,  3  Smale  &  G.  83,  3  Wkly.  Rep. 
564,  65  Eng.  Reprint  572.  Compare  Otis  v. 
McLellan,  13  Allen  (Mass.)  339;  In  re  Mer- 
rick, L.  R.  1  Eq.  551,  12  Jur.  N.  S.  245,  35 
L.  J.  Ch.  418,  14  L.  T.  Rep.  N.  S.  130,  14 
Wkly.  Rep.  473. 

90.  Thus,  if  a  devise  is  made  to  such  of 
the  children  of  A  as  may  reach  twenty-five, 
the  devise  is  bad,  although  A  is  a  woman  of 
seventy,  at  the  testator's  death.  See  Stout 
V.  Stout,  44  N.  J.  Eq.  479,  15  Atl.  843;  Flora 
V.  Anderson,  67  Fed.  182;  In  re  Dawson,  39 
Ch.  D.  155,  57  L.  J.  Ch.  1061,  59  L.  T.  Rep. 
N.  S.  725,  37  Wkly.  Rep.  51;  In  re  Sayer,, 
L.  R.  6  Eq.  319,  36  L.  J.  Ch.  350,  16  L.  T. 
Rep.  N.  S.  203,  15  Wkly.  Rep.  617;  Jee  v. 
Audley,  1  Cox  Ch.  324,  1  Rev.  Rep.  46,  29' 
Eng.  Reprint  1186.  Compare  Cooper  v.  La- 
roche, 17  Ch.  D.  368,  43  L.  T.  Rep.  N.  S.. 
794,  29  Wkly.  Rep.  438. 

91.  In  Brandenburg  v.  Thorndike,  139' 
Mass.  102,  28  N.  E.  575,  there  were  gifts  to 
be  paid  at  the  expiration  of  three  years  from 
the  death  of  the  testator's  wife,  "  or  at  such 
time,  whether  earlier  or  later,  as  may  in  the 
discretion  of  the  trustees  be  found  expedient 
and  practicable  for  the  final  settlement "  of 
testator's  estate.  The  court  held  that  the 
trustees  could  not  delay  the  settlement  of  the 
estate  beyond  a  reasonable  time,  and  that  "  in 
no  contingency  could  it  be  necessary  or  rea- 
sonable to  delay  the  settlement  and  distribu- 
tion of  the  estate  for  twenty-one  years  alter 
the  death  of  the  widow."  Compare  Johnson 
V.  Preston,  226  111.  447,  80  N.  E.  1001,  Itt 
L.  R.  A.  N.  S.  564. 

Nor  does  a  possible  delay  in  converting 
realty  into  personalty  render  an  otherwise 
unobjectionable  limitation  oflfensive.  Bates  i;. 
Spooner,  75  Conn.  501,  54  Atl.  305. 

92.  Winsor  v.  Mills,  157  Mass.  362,  32 
N.  E.  352;  Theological  Education  Soc.  v. 
Atty.-Gen.,  135  Mass.  285;  Brattle  Square 
Church  V.  Grant,  3  Gray  (Mass.)  142,  63 
Am.  Dec.  725;  Starcher  v.  Duty,  61  W.  Va. 
371,  56  S.  E.  527;  In  re  Hargreaves,  43  Ch. 
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given  to  trustees  to  hold  on  trusts  which  may  not  vest  within  tlie  Hmits  the  trusts 
are  void,  and  it  is  immaterial  that  the  trustees  have  full  power  to  chanj^e 
investments,  and  therefore  to  sell  at  any  time  all  of  the  property  so  hekl  in  trust.*^ 
E.  The  Rule  Does  Not  Require  That  Interests  Should  End  Within  Speci- 
fied Limits.  The  sole  requirement  of  the  Kule  is  that  future  intei-ests  sliould 
vest  within  specified  limits.  Once  vested  the  estate  may  last  indehnitely  without 
offending  the  Rule.  The  Rule  is  concerned  only  with  vesting,  which  relates  to 
the  heginning  of  interests;  it  is  in  no  wise  concerned  with  tlie  ending  of  inter- 
ests.^* Thus  a  legal  fee  simple  may  last  forever,  but  it  of  course  does  not  offend 
the  Rule.  The  cestui  of  an  equitable  fee  simple  may  at  any  time  require  the 
trustee  to  convey  the  legal  estate  to  him,^^  and  semhle  an  equitable  fee  no  more 
offends  the  Rule  than  a  legal  fee.^^  Thus  also  a  life-estate  to  an  unl)orn  person 
may  last  more  than  twenty-one  years  beyond  the  lives  in  being  at  the  time  of  the 
creation  of  such  life-estate ;  but  if  the  life-estate  must  vest  within  the  limits  of 
the  Rule,  it  is  good.  And  an  equitable  life-estate  to  an  unborn  person  is  as  unob- 
jectionable as  a  legal  life-estate.^    Thus  also  a  term  for  more  than  twenty-one 


D.  401,  59  L.  J.  Ch.  384,  62  L.  T.  Rep.  N.  S. 
473,  38  Wkly.  Rep.  470;  London,  etc.,  R.  Co. 
V.  Gomm,  20  Ch.  D.  562,  51  L.  J.  Ch.  530,  46 
L.  T.  Rep.  N.  S.  449,  30  Wkly.  Rep.  620; 
In  re  Brown,  3  Ch.  D.  156,  35  L.  T.  Rep. 
K  S.  305,  24  Wkly.  Rep.  782 ;  In  re  Edmond- 
son,  L.  R.  5  Eq.  389,  16  Wkly.  Rep.  890 
(where  the  limitation  over  was  to  the  sur- 
vivors of  a  class,  all  the  members  of  which 
must  be  born  within  the  limits  of  the  Rule)  ; 
In  re  Johnson,  L.  R.  2  Eq.  716,  12  Jur.  N.  S. 
616  (where  personalty  was  given  to  an  ex- 
isting corporation,  upon  the  failure  of  the 
issue  of  A,  and  the  gift  to  the  corporation 
was  held  too  remote)  ;  Grey  v.  Montagu,  2 
Eden  205,  28  Eng.  Reprint  876  (where  per- 
sonalty was  given  to  B,  a  person  in  being, 
upon  the  failure  of  the  issue  of  A,  and  the 
gift  to  B  was  held  too  remote)  ;  Trevelyan  v. 
Trevelyan,  53  L.  T.  Rep.  N.  S.  853.  To  the  same 
effect  are  Courtier  v.  Oram,  21  Beav.  91,  52 
Eng.  Reprint  793;  Garland  v.  Brown,  10 
L.  T.  Rep.  N.  S.  292;  Hobbs  v.  Parsons,  2 
Smale  &  G.  212,  2  Wkly.  Rep.  347,  05  Eng. 
Reprint  309.  The  authorities  to  the  contrary 
are  now  overruled.  See  Birmingham  Canal 
Co.  V.  Cartwright,  11  Ch.  D.  421,  48  L.  J. 
Ch.  522,  40  L.  T.  Rep.  N.  S.  784,  27  Wkly. 
Rep.  597  {overruled  in  London,  etc.,  R.  Co. 
V.  Gomm,  20  Ch.  D.  562,  51  L.  J.  Ch.  530,  46 
L.  T.  Rep.  N.  S.  449,  30  Wkly.  Rep.  620]; 
Avern  v.  Lloyd,  L  R.  5  Eq.  383,  37  L.  J. 
Ch.  489,  18  L.  T.  Rep.  N.  S.  282,  16  Wkly. 
Rep.  669  \ overruled  in  In  re  liargreaves,  43 
Ch.  D.  401,  59  L.  J.  Ch.  384,  (52  L.  T.  Rep. 
N.  S.  473,  38  Wkly.  Rep.  470]  ;  Gilbcrtson  v. 
Richards,  4  II.  &  N.  277,  5  H.  &  N.  453,  6 
Jur.  N.  S.  072,  29  L.  J.  Exch.  213  [disap- 
proved in  London,  etc.,  R.  Co.  v.  Gomm,  20 
Ch.  D.  562,  51  L.  J.  Ch.  530,  46  L.  T.  Rep. 
N.  S.  449,  30  Wkly.  Rep.  620]  ;  Rcattcrwood 
V.  Edge,  1  Salk.  229.  Roc  also  Wheeler 
Fellowes,  52  Conn.  238;  Massy  );.  O'Doll,  10 
Ir.  Ch.  22;  Hasker  ■);.  Ru)iini(\rs,  10  Vict.  L. 
Rep.  E(|.  204;  Kauri  Timlwr  Co.  District 
Land  Jiegistrar,  21  New  /I'liland  L.  Kep. 
84;  Keiirick  v.  DompHcy,  5  Criuit  (Jh.  (U.  C.) 
5S4.  See  Hupra,  I;  (Jray  i'erp.  (2d  cd.) 
c.  7. 


93.  meeler  v.  Fellowes,  52  Conn.  238. 

94.  To  put  the  matter  in  popular  language, 
the  Rule  is  aimed,  not  at  interests  which  are 
forever  in  ending,  but  at  interests  which  are 
forever  in  beginning. 

95.  See  Trusts. 

96.  So  held  in  Loomer  v.  Loomer,  76  Conn. 
522,  57  Atl.  167;  Pulitzer  v.  Livingston,  89 
Me.  359,  36  Atl.  635  [overruling  Slade  v.  Pat- 
ten, 68  Me.  380].  And  see  Rhodes'  Estate, 
147  Pa.  St.  227,  23  Atl.  553.  But  the  con- 
trary doctrine  prevails  in  Maryland.  Lee  v. 
O'Donnell,  95  Md.  538,  52  Atl.  979;  Mis- 
sionary Soc.  M.  E.  Church  v.  Humphreys,  91 
Md.  131,  46  Atl.  320,  80  Am.  St.  Rep.  432; 
Barnum  v.  Barnum,  26  Md.  119,  90  Am.  Dec. 
88.  See  Gray  Perpet.  (ed  ed.)  &  245c.  See 
also  Flanner  v.  Fellows,  206  111.  136,  68  N.  E. 
1057;  Bigelow  v.  Cady,  171  111.  229,  48  N.  E. 
974,  63  Am.  St.  Rep.  230;  Hart  v.  Seymour, 
147  III.  598,  614,  35  N.  E.  246;  Hartson  v. 
Elden,  50  N.  J.  Eq.  522,  26  Atl.  561 ;  Rhodes' 
Estate,  147  Pa.  St.  227,  23  Atl.  553;  Pennsyl- 
vania L.  Ins.  Co.  V.  Price,  7  Phila.  (Pa.) 
405;  Williams  v.  Herrick,  19  R.  I.  197,  32 
Atl.  913 ;  Whelan  v.  Reilly,  3  W.  Va.  597. 

97.  Gray  v.  Whittemore,  192  Mass.  367,  78 
N.  E.  422,  116  Am.  St.  Rep.  246;  Seaver  v. 
Fitzgerald,  141  Mass.  401,  6  N.  E.  73;  Minot 
V.  Taylor,  129  Mass.  160;  Simonds  v.  Simonds, 
112  Mass.  157;  Lovering  v.  Worthington,  106 
Mass.  80;  Loring  v.  Blake,  98  Mass.  253; 
Otis  V.  McLellan,  13  Allen  (Mass.)  339.  But 
see  Fosdick  v.  Fosdiclc,  6  Allen  (Mass.)  41; 
Stuart  Cockerell,  L.  R.  5  Ch.  713,  39  L.  J. 
Ch.  729,  23  L.  T.  Rep.  N.  S.  442,  18  Wklv. 
Rep.  1057;  Evans  v.  Walker,  3  Ch.  D.  211,  25 
Wkly.  Rep.  7;  Gooch  j;.  Gooch,  3  De  G.  M. 
&  G.  366,  22  L.  J.  Cli.  1089,  52  Eng.  Cli.  285, 
43  Eng.  Reprint  143;  Williams  v.  Teale,  6 
Hare  239,  31  Eng.  Ch.  239,  67  Eng.  Reprint 
1155;  (Cotton  V.  Heath,  1  Rolle  Abr.  612 
pi.  3;  Board  v.  Westrott,  5  Taunt.  393,  1 
E.  C.  L.  206;  Routledgo  v.  Dorril,  2  Ves.  Jr. 
357,  2  R(-v.  Rep.  250,  30  Eng.  Reprint  671. 
See  also  Wood  Grillin,  46  N.  IT.  230;  Stout 
V.  Stout,  44  N.  J.  E(i.  479.  15  Atl.  843;  I^aw- 
roiico'M  Estate,  130  Pa.  St.  354,  20  Atl.  521, 
20  Am.  St.  Rep.  925,  11  L.  R.  A.  85  [over- 
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years  is  good,  altliougli  it  be  a  term  for  a  thousand  years,  if  it  must  vest  within 
the  limits. 

F.  As  to  Future  Interests  Created  by  Will.  The  validity  of  future  inter- 
ests created  by  will  is  determined  by  the  situation  existing  at  the  testator's  deatli. 
The  Rule  does  not  require  that  future  interests  created  by  the  terms  of  a  will 
should  have  been  good  if  the  testator  had  died  immediately  after  the  execution 
of  the  will ;  it  is  enough  if,  taking  the  facts  as  they  exist  at  the  testator's  death, 
the  future  interests  must  vest  within  the  limits.^" 

G.  As  to  Future  Interests  in  an  Estate  For  a  Life  or  Lives,  or  in  a 
Terra  For  Years  of  Not  More  Than  Twenty-One  Years.  Semble  that  no 
future  interests  created  in  an  estate  for  life  or  lives,  or  in  a  term  for  years  of  not 
more  than  twenty-one  years,  offend  the  Rule ;  for,  as  the  res  in  which  such  inter- 
ests are  created  must  itself  determine  within  the  limits  of  the  Rule,  the  interests 
themselves  must  necessarily  vest,  if  at  all,  within  the  limits.^ 

V.  LIMITATIONS  TO  CLASSES. 
A.  In  General  —  l.  Rule  Stated  and  Forms  of  Limitations  Enumerated.  If 

property  is  limited  to  a  class,  as  to  the  children  of  A,  the  size  of  the  shares  must 
be  ascertained  within  the  limits  of  the  Rule  against  Perpetuities  —  that  is,  if  the 
limitations  are  created  by  will,  within  twenty-one  years,  exclusive  of  periods  of 
gestation,  after  lives  in  being  at  the  testator's  death;  and,  if  the  limitations  are 
created  by  deed,  within  a  similar  period  after  lives  in  being  at  the  delivery  of  the 
deed.^    The  size  of  the  shares  may  remain  unascertained,  because  the  number  of 


ruling  Smith's  Appeal,  88  Pa.  St.  492] ; 
Ronckendorff's  Estate,  11  Pa.  Co.  Ct.  447. 
Compare  Coggins'  Appeal,  124  Pa.  St.  10,  30, 
16  Atl.  579,  10  Am.  St.  Rep.  565;  Gardette's 
Estate,  16  Phila.  (Pa.)  264,  13  Wkly.  Notes 
Cas.  315;  Bradford  v.  Griffin,  40  S.  C.  468, 
19'  S.  E.  76. 

For  the  law  of  Maryland  see  Graham  v. 
'  Whitridge,  99  Md.  248,  57  Atl.  609,  58  Atl. 
36,  66  L.  R.  A.  408;  Thomas  v.  Gregg,  76 
Md.  169,  24  Atl.  418;  Albert  v.  Albert,  68 
Md.  352,  375,  12  Atl.  11;  Heald  v.  Heald,  56 
Md.  300;  Deford  v.  Deford,  36  Md.  168. 

98.  Rhodes'  Estate,  147  Pa.  St.  227,  23 
Atl.  553;  In  re  Wise,  [1896]  1  Ch.  281,  65 
L.  J.  Ch.  281,  73  L.  T.  Rep.  N.  S.  743,  44 
Wkly.  Rep.  310;  Read  v.  Gooding,  21  Beav. 
478,  52  Eng.  Reprint  944.  But  see  In  re  John- 
ston, 185  Pa.  St.  179,  39  Atl.  879,  64  Am.  St. 
Rep.  621. 

99.  Indiana. —  Murphey  v.  Brown,  159  Ind. 
106,  62  N.  E.  275. 

Massachusetts. —  BuUard  v.  Shirley,  133 
Mass.  559,  27  N.  E.  766,  12  L.  R.  A.  110; 
Hosea  i".  Jacobs,  98  Mass.  65. 

Michigan. —  MuUreed  V.  Clark,  110  Mich. 
229,  68  N.  W.  138,  989. 

New  York. —  Griffen  v.  Ford,  1  Bosw.  123; 
Lang  V.  Wilbraham,  2  Duer  171;  Lang  v. 
Ropke,  5  Sandf.  363;  Matter  of  Pilsbury,  50 
Misc.  367,  99  N.  Y.  Suppl.  62  [affirmed  in  113 
N.  Y.  App.  Div.  893,  99  N.  Y.  Suppl.  62  (af- 
firmed in  186  N.  Y.  545,  79  K  E.  1114)]; 
Tallman  v.  Tallman,  3  Misc.  465,  23  N.  Y. 
Suppl.  734.  But  see  Odell  v.  Youngs,  64  How. 
Pr.  56. 

North  Dakota. —  Penfield  v.  Tower,  1  K  D. 
216,  46  N.  W.  413. 

United  States. —  McArthur  v.  Scott,  113 
U.  S.  340,  5  S.  Ct.  652,  28  L.  ed.  1015. 


England. —  In  re  Lowman,  [1895]  2  Ch, 
348,  64  L.  J.  Ch.  567,  72  L.  T.  Rep.  N.  S. 
816,  12  Reports  362;  Hale  v.  Hale,  3  Ch.  D. 
643,  35  L.  T.  Rep.  N.  S.  933,  24  Wkly.  Rep. 
1065;  Southern  v.  Wollaston,  16  Beav.  276, 
22  L.  J.  Ch.  664,  1  Wkly.  Rep.  86,  51  Eng. 
Reprint  785;  Cattlin  v.  Brown,  1  Eq.  Rep. 
550,  11  Hare  372,  1  Wkly.  Rep.  533,  45  Eng. 
Ch.  367,  68  Eng.  Reprint  1319;  Matter  of 
Rye,  10  Hare  106,  16  Jur.  1128,  22  L.  J.  Ch. 
345,  1  Wkly.  Rep.  29,  44  Eng.  Ch.  102,  68 
Eng.  Reprint  858;  Williams  v.  Teale,  6  Hare 
239,  31  Eng.  Ch.  239,  67  Eng.  Reprint  1155; 
Vanderplank  v.  King,  3  Hare  1,  7  Jur.  548, 
12  L.  J.  Ch.  497,  25  Eng.  Ch.  1,  67  Eng.  Re- 
print 273;  Mackinnon  v.  Peach,  2  Keen  555, 
7  L.  J.  Ch.  211,  15  Eng.  Ch.  555,  48  Eng. 
Reprint  741. 

1.  Low  V.  Burron,  3  P.  Wms.  262,  24  Eng. 
Reprint  1055,  where  an  estate  for  three  lives 
was  devised  to  A  for  life,  remainder  to  her 
issue  male,  remainder  to  B,  B's  interest  was 
held  good.  See  In  re  Dean,  41  Ch.  D.  552,  58 
L.  J.  Ch.  693,  60  L.  T.  Rep.  N.  S.  813. 

Slaves. —  In  Pleasants  v.  Pleasants,  2  Call 
(Va.)  319,  and  Wood  v.  Humphreys,  12  Gratt. 
(Va.)  333,  the  court  held  that  the  Rule  did 
not  apply  to  provisions  for  emancipation  of 
slaves;  but  Ludwig  v.  Combs,  1  Mete.  (Ky.) 
128,  is  contra;  and  in  Matthews  v.  Daniel, 
3  N.  C.  346,  and  Hatton  v.  Weems,  12  Gill 
&  J.  (Md.)  83,  it  was  held  that  certain  limi- 
tations over  of  male  slaves  were  too  remote. 

2.  Following  usage,  and  for  the  sake  of 
simplicity,  the  time  within  which  the  ascer- 
tainment of  the  number  of  shares  must  neces- 
sarily take  place  will  be  spoken  of  as  the  test 
of  the  validity  of  limitations  to  classes.  See 
Gray  Perp.  (2d  ed.)  §  205  et  seq.;  Jemison 
V.  Smith,  37  Ala.  185;  In  re  Hunter,  L.  R. 
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shares  ii5  likely  to  increase,  as  where  property  is  given  to  the  children  of  A,  and 
A  is  still  alive;  or  because  the  number  of  shares  is  likely  to  deo'ease,  as  where 
property  is  given  to  the  children  of  A  who  reach  twenty-one,  and  A  has  some 
children  over  twenty-one  and  some  under  that  age.  If  the  number  of  the  shares 
may  increase  or  decrease  at  a  time  beyond  the  litnits  of  the  Rule,  the  whole  lim- 
itation is  void.  There  are  four  forms  of  limitations  to  classes  in  common  use: 
(1)  A  limitation  to  all  the  children  or  grandchildren  of  A  ;^  (2)  a  limitation  to 
all  the  children  or  grandchildren  of  A  with  a  proviso  that,  if  any  child  or  grand- 
child dies  under  a  certain  age,  the  property  sliall  go  over;^  (3]  a  limitation  to 
such  of  the  children  or  grandchildren  of  A  as  reach  a  certain  age;^  and  (4)  a 
limitation  to  such  of  the  children  of  A  as  reach  a  certain  age,  and  to  such  of  the 
children  of  children  dying  under  that  age  as  reach  the  age,  the  children  of  the 
second  generation  taking  their  parents'  share.^ 

2.  Limitation  to  All  Children  or  Grandchildren  of  A  —  a.  In  General.  A 
limitation  to  all  the  children  of  A,  a  living  person,  is  good,  because  the  number 
of  children,  and  therefore  the  number  of  the  shares  into  which  the  property  will 
Tbe  divided  by  reason  of  the  limitation,  must  be  ascertained  on  A's  death.  So  a 
limitation  to  all  the  grandchildren  of  the  testator  is  good,  because  the  number  of 
grandchildren  must  be  ascertained  at  the  death  of  the  testator's  children,  and  all 
his  children  must  be  begotten  before  his  death.  Similarly  a  limitation  to  all  the 
grandchildren  of  a  person  already  dead  is  good.  But  a  limitation  to  the  grand- 
children of  a  living  person  is  bad,  because  children  may  be  born  to  such  person 
after  the  limitation  is  created,  and  children  of  the  second  generation  may  be  born 
to  these  children  more  than  twenty-one  years  after  the  death  of  the  persons  in 
being  at  the  creation  of  the  limitation.' 

b.  "With  a  Proviso  That  if  Any  Child  or  Grandchild  Dies  Under  a  Certain  Age, 
Property  to  Go  Over.    Here  the  limitation  over  may  be  invalid  under  the  Rule ; 


1  Eq.  295;  Thomas  v.  Wilberforce,  31  Beav. 
299,  o4  Eng.  Reprint  1153;  Bute  v.  Harman, 
9  Beav.  320,  50  Eng.  Reprint  367;  Boughton 
V.  Boughton,  1  H.  L.  Cas.  406,  9  Eng.  Reprint 
S15. 

3.  See  infra,  V,  A,  2,  a. 

4.  See  inpa,  V,  A,  2,  b. 

5.  See  infra,  V,  A,  3. 

6.  See  infra,  V,  A,  4. 

7.  Suppose  property  is  devised  in  trust  for 

A,  a  person  alive  at  the  testator's  death,  for 
life,  and  then  for  A's  children  in  fee.  After 

B,  the  first  cliild,  is  born  to  A,  it  is  certain 
that  B  or  his  heirs  will  have  some  share  in 
the  property,  and  lie,  or  they,  are  ready  to 
take,  whenever  the  preceding  estate  deter- 
mines. But  B's  share  is  not  yet  ascertained; 
as  fast  as  other  children  are  born,  the  share 
of  B  decreases,  and  the  size  of  B's  share 
must  therefore  remain  undetermined  until 
A's  death.  Under  these  circumstances,  is  B's 
interest  vested  or  contingent?  The  courts 
speak  of  B's  interest  as  vested  ujjon  his  birth. 
After  B  is  born,  the  courts  conceive  of  the 
property  as  limited  to  A  for  life,  witli  a 
veslyOd  remainder  in  B.  When  other  children 
are  born  to  A,  this  vested  remainder  is  said 
to  "  open  "  to  receive  tiiom,  and  the  size  of 
B's  vested  nimainder  is  thereby  decreased. 
Kield  V.  PccplcH,  ISO  111.  370,  54  N.  E.  304; 
Htrode  w  McCormick,  158  ill.  142,  41  N.  E. 
lOtH;  Pratt  V.  Alger,  136  iVIiihh.  550;  Mc- 
Artlmr  r.  Scott,  113  U.  K.  310,  5  S.  Ct.  052, 
2H  I;,  od.  )()I5;  Dcvisme  i;.  Mcllo,  I  Bro.  Ch. 
537,  28  V,n^.  Iti-print  1285;  ItaMvvin  r.  ilogcvH, 


3  De  G.  M.  &  G.  649,  17  Jur.  267,  22  L.  J. 
Ch.  665,  52  Eng.  Ch.  506,  43  Eng.  Reprint 
255;  Lee  v.  Lee,  1  Dr.  &  Sm.  85,  G  Jur.  N.  S. 
621,  29  L.  J.  Ch.  788,  8  Wkly.  Rep.  443,  62 
Eng.  Reprint  310;  Browne  r.  Hammond, 
Johns.  210  note,  70  Eng.  Reprint  400.  See 
Atty.-Gen.  t.  Crispin,  1  Bro.  Lh.  386,  28  Eng. 
Reprint  1192;  Doe  v.  Perryn,  3  T.  R.  484 
[cited  in  Carver  v.  Astor,  4  Pet.  (U.  S.) 
1,  7  L.  ed.  701];  Latta  v.  Lowry,  11  Ont. 
517.  Such  is  the  language  of  the  courts,  and 
yet  a  vested  remainder  liable  to  open  is  held 
subject  to  the  Rule  against  Perpetuities.  In 
the  case  put,  the  limitation  is  good,  because 
the  remainder  to  the  children  is  not  liable  to 
open  after  A's  death,  and  he  was  alive  at  the 
testator's  -  death.  But  sujipose  a  devise  in 
trust  for  A,  for  life,  and  then  for  A's  grand- 
children in  fee,  and  that  A  is  alive  at  the 
testator's  death.  After  B,  the  first  grand- 
child, is  b(n'n,  he  has  a  vested  equitable  re- 
mainder. But  this  remainder  is  liable  to  ojion 
to  receive  all  after-born  grandchildren;  cliil- 
dren  may  be  born  to  A,  after  the  testator's 
death,  and  children  of  the  second  generation 
may  be  born  to  these  children,  more  than 
twenty-one  years  after  the  death  of  the  jht- 
soiis  in  being  at  the  testator's  death.  B's 
vested  remainder  is  therefore  liable  to  open 
at  !i  time  beyond  the  limits  of  the  Rule,  and 
is  bad.  See  'lieHiold  v.  ]?ooth.  (i3  Conn.  299, 
27  Atl.  585;  Minot  v.  Doggett,  190  Mass. 
435,  77  N.  K.  029;  VVliitoliead  r.  Rcnnctt,  1 
lOq.  Kei).  501,  22  L.  J.  C!h.  1020,  1  Wkly. 
l!c|i-  'I'tO. 
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but  the  invalidity  of  the  Hmitation  over  will  not  affect  at  all  tlie  validity  of  the 
first  limitation.  The  validity  of  the  limitation  to  the  children  or  grandchildren 
will  be  determined  in  the  same  manner  as  though  there  were  no  limitation  over.^ 
3.  Limitation  to  Such  of  Children  or  Grandchildren  of  A  as  Reach  a  Certain 
Age.  If  property  is  limited  to  such  of  the  children  or  grandchildren  of  A  as  reach 
a  certain  age,^  then  as  soon  as  one  such  child  or  grandchild  reaches  the  prescribed 
ao-e  his  interest  vests,  and  he  is  not  obliged  to  wait  on  the  chance  that  other  children 
or  grandchildren  may  be  born.  The  class  is  closed  when  one  member  reaches  the 
prescribed  age ;  after-born  children  or  grandchildren  have  no  rights ;  the  class 
consists  of  all  the  children  or  grandchildren  alive  at  the  time  when  one  member 
reaches  the  age.^°  The  maximum  number  of  shares  is  therefore  ascertained  as 
soon  as  the  class  is  closed,  but  the  minimum  number  of  shares  will  not  be  ascer- 
tained until  all  the  members  of  the  class  living  at  the  time  it  was  closed  either 
reach  the  prescribed  age  or  die.^^  A  limitation  to  all  the  children  of  A,  a  living 
person,  who  reach  twenty-one  is  good,  because  the  number  of  such  children  must 
be  ascertained  within  twenty-one  years  after  A's  death.  So  a  limitation  to  such 
of  the  grandchildren  of  the  testator  as  reach  twenty-one  is  good,  because  the  num- 
ber of  such  grandchildren  must  be  ascertained  within  twenty-one  years  after  the 
deaths  of  the  testator's  children,  and  all  the  testator's  children  must  be  begotten 
before  his  death.  Similarly  a  limitation  to  all  the  grandchildren  of  a  person 
already  dead  who  reach  twenty-one  is  good.^'^    If  there  is  a  limitation  to  such  of 


In  a  marriage  settlement  property  may  be 
limited  to  the  children  of  the  parties  of  the 
marriage,  but  not  to  their  grandchildren. 
Gray  Perp.  {2d  ed.)  §  371. 

8.  Suppose  property  is  devised  in  trust  for 
A  for  life,  who  is  alive  at  the  testator's  death, 
and  then  to  A's  children  in  fee,  with  a  pro- 
viso that  if  any  child  dies  under  twenty-five, 
its  share  shall  go  to  B.  Here  as  each  child 
of  A  is  born,  he  receives  a  vested  remainder. 
This  vested  remainder  is  liable  to  open  as 
other  children  are  born  ( see  supra,  note  7 ) , 
and  it  is  also  subject  to  be  divested  on  the 
happening  of  a  condition  subsequent,  namely, 
on  the  death  of  the  child  under  twenty-five. 
See  Davenport  V.  Harris,  3  Grant  (Pa.)  164. 
If  a  condition  subsequent  is  limited  upon  a 
contingency  which  may  not  be  determined 
within  the  limits  of  the  Rule,  the  limitation 
over  is  bad  ( see  "  Springing  and  Shifting 
Uses  and  Executory  Devises,"  supra  III, 
D,  4 ) ,  but  the  first  limitation  remains  un- 
harmed, in  fact,  it  gains,  for  it  is  now  freed 
from  the  condition  subsequent.  In  the  case 
put  above,  the  limitation  over  to  B  is  bad, 
for  A  may  have  a  child  born  after  the 
testator's  death,  and  this  child  may  die  under 
twenty-five,  more  than  twenty-one  years  after 
the  death  of  the  persons  in  being  at  the 
testator's  death;  but  the  limitation  to  the 
children  of  A  is  good,  for  the  remainder  to 
them  will  not  be  liable  to  open  after  A's 
death,  and  he  was  alive  at  the  testator's 
death.  In  re  Bevan,  34  Ch.  D.  716,  56  L.  J. 
Ch.  652,  56  L.  T.  Rep.  N.  g.  277,  35  Wkly. 
Eep.  400;  Bull  v.  Pritchard,  5  Hare  567,  11 
Jur.  34,  16  L.  J.  Ch.  185,  26  Eng.  Ch.  567, 
67  Eng.  Reprint  1036. 

9.  A  limitation  in  this  form  gives  the  chil- 
dren or  grandchildren  of  A  only  a  contingent 
interest.  The  limitation  is  not  to  the  chil- 
dren of  A  with  a  proviso  that  if  any  child 
dies  under  a  certain  age  its  share  shall  go 


over,  thus  giving  to  each  child  a  vested  in- 
terest subject  to  be  divested  by  the  happening 
of  a  condition  subsequent.  See  supra,  note 
7.  The  description  of  the  persons  to  whom 
the  property  is  limited  includes  only  those 
children  who  reach  the  age,  and  a  child's 
interest  must  therefore  remain  contingent 
until  he  reaches  the  age.  Walker  v.  Mower, 
16  Beav.  365,  51  Eng.  Reprint  819;  Griffith 
f.  Blunt,  4  Beav.  248,  10  L.  J.  Ch.  372,  49 
Eng.  Reprint  334;  Judd  v.  Hobbs,  8  L.  J.  Ch. 
O.  S.  119,  3  Sim.  525,  30  Rev.  Rep.  203,  6 
Eng.  Ch.  525,  57  Eng.  Reprint  1095;  Hunter 
V.  Judd,  4  Sim.  455,  6  Eng.  Ch.  455,  58  Eng. 
Reprint  170.  See  also  Moore  v.  Moore,  59 
N.  C.  132. 

10.  Hoste  V.  Pratt,  3  Ves.  Jr.  730,  30  Eng. 
Reprint  1243.  But  compare  Pitzel  v.  Schneider, 
216  111.  87,  74  N.  E.  779. 

11.  Suppose  there  is  a  devise  of  property 
in  trust  for  A,  who  is  alive  at  the  testator's 
death,  for  life,  and  then  for  such  of  the  chil- 
dren of  A  as  reach  twenty-one.  A  has  one 
child,  B,  alive  at  the  testator's  death.  Before 
B  reaches  twenty-one,  C  and  D  are  born  to 
A;  and  after  B  has  reached  twenty-one,  E  is 
born  to  -4.  The  class  is  closed  as  soon  as  A 
reaches  twenty-one;  it  is  composed  of  B,  C, 
and  D ;  the  maximum  number  of  the  shares 
is  ascertained  as  three,  according  to  the 
rule  stated  in  the  text;  but  whether  the 
number  of  shares  will  be  less  than  three  can- 
not be  determined  until  both  C  and  D  either 
die  or  reach  twenty-one. 

12.  The  limitation  put  in  the  preceding  note 
is  good,  for  the  maximum  number  of  shares 
must  be  determined  at  A's  dea^h,  and  the 
minimum  within  twenty-one  years  thereafter. 
Otterback  v.  Bohrer,  87  Va.  548,  12  S.  E. 
1013.  See  also  Winebrener's  Estate,  3  Pa. 
Dist.  556.  So  also  a  limitation  to  such  of  the 
testator's  children  as  shall  be  living  thirty 
years  after  his  death.  Lachlan  v.  Reynolds,  9 
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the  children  of  A,  a  Hving  person,  as  reach  twenty-two,  or  any  otlier  age  over 
twentj-one,  and  A  has  a  cliild  hvirig  at  the  time  the  Urnitation  is  created,  who  has 
ah-eadj  reached  twenty-two,  the  Hinitation  is  good  ;  for  the  class  is  at  once  closed, 
the  iiiaximiim  number  of  shares  is  detei-mined,  and  the  minimum  nuinljcr  of 
shares  must  be  determined  when  the  other  children,  if  any,  of  A,  who  are  alive 
at  the  time  the  class  is  closed,  reach  twenty-two  or  die,  and  this  they  must  do 
within  their  own  lives.  Similarly,  if  there  is  a  limitation  to  such  of  the  grand- 
children of  the  testator  as  reach  twenty-two,  and  there  is  a  grandchild  alive  at 
the  testator's  death  who  has  already  reached  twenty-two.  Similarly,  if  thei'c  is  a 
limitation  to  such  of  the  grandchildren  of  a  person  already  dead  as  reach  twenty- 
two,  and  there  is  a  grandchild  who  has  reached  that  age  at  tiie  time  the  limitation 
is  created.'^  But  if  there  is  a  limitation  to  such  of  the  children  of  A,  a  living 
person,  as  reach  twenty-two,  or  any  other  age  over  twenty-one,  and  there  is  no 
child  of  A  alive  at  the  time  the  limitation  is  created  who  has  reached  that  age, 
then  the  limitation  is  bad,  for  all  these  children  may  die,  and  other  children  may 
be  born  to  A,  so  that  no  child  of  A  may  reach  twenty-two  until  more  than  twentj'- 
one  years  after  A's  death.  Similarly,  if  there  is  a  limitation  to  such  of  the  grand- 
children of  the  testator,  or  of  the  grandchildren  of  a  person  already  deceased  as 
reach  twenty-two,  and  there  is  no  grandchild  alive  who  has  reached  twenty-two 
at  the  time  the  limitation  is  created,  such  limitation  is  bad.^*  And  it  is  settled 
that  the  whole  limitation  is  bad.-'^    Since  the  limitation  to  all  the  grandchildren 


Hare  796,  41  Eng.  Ch.  796,  68  Eng.  Reprint 
738. 

13.  Suppose  there  is  a  devise  of  property 
in  trust  for  A,  who  is  alive  at  the  testator's 
death,  for  life,  and  then  to  such  of  the  chil- 
dren of  A  as  reach  twenty-two,  and  A  has 
one  child,  B,  alive  at  the  testator's  death, 
who  has  already  reached  twenty-two,  and  two 
children,  C  and  D,  who  are  under  that  age, 
and  that  after  the  testator's  death  a  child, 
E,  is  born  to  A.  The  class  is  closed  at  the 
testator's  death;  it  is  composed  of  B,  C,  and 
D;  the  maximum  number  of  shares  is  ascer- 
tained as  three;  the  minimum  number  will 
be  ascertained  as  soon  as  C  and  D  reach 
twenty-two,  or  die,  and  they  must  do  one  or 
the  other  in  their  own  lives.  Picken  v. 
Matthews,  10  Ch.  D.  264,  48  L.  J.  Ch.  150, 
39  L.  T.  Eep.  N.  S.  531 ;  Re  Barker,  92  L.  T. 
Rep.  N.  S.  831.  See  Re  Whitten,  62  L.  T. 
Rep.  N.  S.  391.  Contra,  Pitzel  v.  Schneider, 
216  111.  87,  74  N.  E.  779. 

14.  Suppose  there  is  a  devise  of  property 
in  trust  for  A,  who  is  alive  at  the  testator's 
death  for  life,  and  tlien  to  such  of  the  chil- 
dren of  A  as  reach  twenty-two,  and  A  has 
three  children,  B,  C,  and  ]J,  alive  at  the 
testator's  death,  all  under  the  age  of  twenty- 
two.  As  soon  as  one  of  these  children  reaches 
twenty-two,  the  class  would  be  closed.  But 
B,  C,  and  D  may  die,  and  another  child,  E, 
may  be  born,  and  E  may  not  reach  twenty- 
two  until  more  tlian  twonty-ono  years  after 
A's  death.  The  class  may  not  therefore  even 
be  closed  within  the  limits  of  the  Rule. 
Leake  v.  T^obinson,  2  Meriv.  363,  16  Rev. 
Rep.  168,  35  Eng.  Reprint  979.  To  the  same 
effect  Hee  J'itzcl  j).  Kchnoi(h^r,  216  111.  87,  74 
N.  E.  779;  Soluiknecht  /).  Scliull/,,  212  111. 
43,  72  N.  K.  37;  Hall  v.  Hull,  123  Muhh.  120; 
HeurH  r.  Putnam,  102  Mush.  5;  (!oggiiiH'  Ap- 
[H'al,  124  Pn.  St.  10,  16  All.  579,  10  Am.  St. 
ilcp.   505    \ overruling   Williamson's  Estate, 
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12  Pa.  St.  64  (reversing  3  Pa.  Co.  Ct.  239)  ] ; 
Davenport  v.  Harris,  3  Grant  (Pa.)  164; 
Thomas  v.  Wilberforce,  31  Beav.  299,  54 
Eng.  Reprint  1153;  Webster  v.  Bodding- 
ton,  26  Beav.  128,  53  Eng.  Reprint  845;  Row- 
land V.  Tawney,  26  Beav.  67,  53  Eng.  Re- 
print 822;  Chance  v.  Chance,  16  Beav.  572, 
51  Eng.  Reprint  901;  Merlin  v.  Blagrave,  25 
Beav.  125,  53  Eng.  Reprint  584;  Bute  v. 
Harman,  9  Beav.  320,  50  Eng.  Reprint  367; 
Jee  V.  Audley,  1  Cox  Ch.  324,  1  Rev.  Rep. 
46.  29  Eng.  Reprint  1186;  Wliitehead  v. 
Rennett,  1  Eq.  Rep.  561,  22  L.  J.  Ch.  1020, 
1  Wkly.  Rep.  406;  Boreham  v.  Bignall,  8 
Hare  131,  14  Jur.  265,  19  L.  J.  Ch.  461,  32 
Eng.  Ch.  131,  68  Eng.  Reprint  302;  Pick- 
ford  V.  Brown,  2  Jur.  N.  S.  781,  2  Kay  &  J. 
426,  25  L.  J.  Ch.  702,  4  Wkly.  Rep.  473,  69 
Eng.  Reprint  849 ;  Newman  v.  Newman,  8 
L.  J.  Ch.  354,  10  Sim.  51,  16  Eng.  Ch.  51, 
59  Eng.  Reprint  531;  Vawdry  v.  Geddes,  8 
L.  J.  Ch.  0.  S.  63,  1  Russ.  &  M.  203,  5  Eng. 
Ch.  203,  39  Eng.  Reprint  78,  Taml.  361,  12 
Eng.  Ch.  361,  48  Eng.  Reprint  143,  32  Rev. 
Rep.  196 ;  Re  Barker,  92  L.  T.  Rep.  N.  S.  831 ; 
Comport  V.  Austen,  12  Sim.  218,  35  Eng.  Ch. 
185,  59  Eng.  Reprint  1115;  Dodd  v.  Wake, 
8  Sim.  615,  8  Eng.  Ch.  615,  59  Eng.  Reprint 
244;  Porter  v.  Fox,  0  Sim.  485,  9  Eng.  Ch. 
485,  58  Eng.  Reprint  076;  Croniek  v.  Lumb, 
3  Y.  &  C.  Exch.  565.  In  Edgerly  v.  Bar- 
ker, 66  N.  H.  434,  31  Atl.  900,  28  L.  R.  A. 
328,  a  testator  provided  that  property  should 
go  to  his  grandchildren,  when  the  youngest 
should  reach  forty.  The  court  moulded  tlie 
gift  so  as  to  make  it  run  lo  the  testator's 
grandchildren  when  the  yoiuigest  should  reach 
twiMily-oiu'.    But  see  infra,  IX,  A. 

15.  If  either  B,  0,  or  1),  in  the  case  ])ut  in 
the  preceding  note,  should  reach  twenty- 
two,  llie  clnsM  would  then  be  closed,  and  thu 
miiximuni  number  of  Hliares  would  then  bo 
oscortaincd,  and  consequently  the  minimum 
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of  a  living  person  is  bad/®  a  fortiori  the  limitation  to  such  of  the  grandchildren 
of  a  living  person  as  reach  a  certain  age  is  bad.^^ 

4.  Limitation  to  Such  of  the  Children  of  A  as  Reach  a  Certain  Age,  and  to 
Such  Children  of  Children  Dying  Under  That  Age  as  Reach  the  Age,  the  Chil- 
dren OF  Second  Generation  Taking  Their  Parents*  Share.  Such  limitations  are 
bad.  even  if  the  prescribed  age  does  not  exceed  twenty-one  years ;  for  A  might 
have  a  child  born  after  the  limitation  is  created,  this  child  might  die  under  the  pre- 
scribed age,  leaving  a  child,  and  then  the  number  of  the  shares  could  not  be  ascer- 
tained until  such  grandchild  should  reach  the  age  or  die,  and  neither  event  might 
happen  until  more  than  twenty-one  years  after  the  death  of  the  persons  in  being 
at  the  time  the  limitation  was  created.    Therefore  the  whole  limitation  is  bad.'"* 

5.  Conclusions  With  Respect  to  Permissible  Limitations  to  Classes.  It  appears 
from  the  above  that  a  testator  may  limit  property  to  such  of  his  grandchildren 
as  reach  twenty-one,  but  not  any  greater  age;  and  that  parties  to  a  marriage 
settlement  may  limit  property  to  such  of  the  children  of  the  marriage  as  reach 
twenty-one,  but  not  any  greater  age.'^  A  contingent  legal  remainder  to  a  class 
may  be  good,  although  a  corresponding  equitable  limitation  would  be  bad.^°  For 
the  purposes  of  the  E.ule,  women  are  presumed  to  be  capable  of  child-bearing 
throughout  their  hves.^^ 


amount  to  which  B,  C,  or  D  would  be  en- 
titled. In  otner  words,  if  B,  C,  or  D  should 
become  entitled  to  anything,  the  minimum 
amount  must  be  ascertained  within  their  own 
lives,  and  so  not  beyond  the  limits  of  the 
Rule,  as  they  were  alive  at  the  testator's 
death.  But  although  the  minimum  amount, 
if  any,  would  have  to  be  so  ascertained,  the 
maximum  would  not,  for  another  child,  E. 
might  be  born  to  A  before  the  class  was 
closed,  and  E  might  not  die  or  reach  twenty- 
two  until  more  than  twenty-one  years  after 
the  deaths  of  the  persons  in  being  at  the 
testator's  death.  The  courts  were  asked  to 
hold  that  B,  C,  and  D  might  be  allowed  to 
take  these  minimum  amounts,  to  which,  if 
to  anything,  they  would  become  entitled 
within  the  limits  of  the  Eule,  although  they 
could  not  take  any  further  amounts ;  but  this 
the  courts  refused  to  do,  and  held  the  whole 
limitation  bad.  Leake  v.  Robinson,  2  Meriv. 
363,  16  Rev.  Rep.  168,  35  Eng.  Reprint  979; 
Porter  v.  Fox,  6  Sim.  485,  9  Eng.  Ch.  485, 
58  Eng.  Reprint  676.  See  James  t.  Wynford, 
17  Jur.  17,  22  L.  J.  Ch.  450,  1  Smale  &  G. 
40,  1  Wkly.  Rep.  61,  65  Eng.  Reprint  18. 

16.  See  supra,  V,  A,  note  97. 

17.  Belfield  v.  Booth,  63  Conn.  299,  27  Atl. 
585. 

18.  Suppose  a  devise  of  property  in  trust 
for  A,  a  person  living  at  the  testator's  death, 
for  life,  and  then  to  such  of  the  children  of 
A  as  reach  twentj^-one,  and  to  such  of  the 
children  of  any  children  dying  under  that 
age  as  reach  twenty-one,  the  children  of  the 
second  generation  taking  their  parents'  share. 
Suppose  that  A  has  one  child,  B,  at  the 
time  of  the  testator's  death,  and  afterward 
C  is  born  to  him,  and  A  dies  leaving  B  and  C. 
The  maximum  number  of  shares  is  now  as- 
certained as  two,  bixt  suppose  that  C  should 
marry,  beget  a  child,  D,  and  die,  before  he  is 
twenty-one.  Then  the  minimum  number  of 
shares  may  not  be  ascertained  until  D  reaches 
twenty-one  or  dies,  and  neither  event  may 
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happen  until  more  than  twenty-one  years 
after  the  deaths  of  the  persons  in  being  at 
the  testator's  death.  Pearks  v.  Moselsy,  5 
App.  Cas.  714,  50  L.  J.  Ch.  57,  43  L.  T.  Rep. 
N.  S.  449,  29  Wkly.  Rep.  1  [overruling  In  re 
Moseley,  L.  R.  11  Eq.  499,  40  L.  J.  Ch.  275, 
24  L.  T.  Rep.  N.  S.  260,  19  Wkly.  Rep.  431, 
in  which  it  was  held  that  the  gift  to  the  chil- 
dren could  be  separated  from  the  gift  to  the 
grandchildren]  ;  Stuart  v.  Cockerell,  L.  R. 
5  Ch.  713,  39  L.  J.  Ch.  729,  23  L.  T.  Rep. 
N.  S.  442,  18  Wkly.  Rep.  1057;  Blight  v.  Hart- 
noil,  19  Ch.  D.  294,  51  L.  J.  Ch.  162,  45  L.  T. 
Rep.  N.  S.  524,  30  Wkly.  Rep.  513;  In  re 
Farncombe,  9  Ch.  D.  652,  47  L.  J.  Ch.  328; 
Bentinck  v.  Portland,  7  Ch.  D.  693,  47  L.  J. 
Ch.  235,  38  L.  T.  Rep.  N.  S.  58,  26  Wkly.  Rep. 
278 ;  Hale  v.  Hale,  3  Ch.  D.  643,  35  L.  T.  Rep. 
N.  S.  933,  24  Wklv.  Rep.  1065;  Webster  v. 
Boddington,  26  Beav.  128,  53  Eng.  Reprint 
845;  Seaman  v.  Wood,  22  Beav.  591,  52  Eng. 
Reprint  1236.  Compare  Trickey  v.  Trickey, 
3  Myl.  &  K.  560,  10  Eng.  Ch.  560,  40  Eng. 
Reprint  213. 

19.  In  re  Morse,  21  Beav.  174,  2  Jur.  N.  S. 
6,  25  L.  J.  Ch.  192,  4  Wkly.  Rep.  148,  52  Eng. 
Reprint  825;  In  re  Blakemore,  20  Beav.  214, 
52  Eng.  Reprint  585 ;  Routledge  v.  Dorril,  2 
Ves.  Jr.  357,  2  Rev.  Rep.  250,  30  Eng.  Re- 
print 671. 

20.  Suppose  land  is  devised  to  A,  a  person 
living  at  the  testator's  death,  for  life,  re- 
mainder to  such  of  the  children  of  A  as 
reach  twenty-five.  When  A  dies,  those  chil- 
dren, or  their  heirs,  who  have  already  reached 
twenty-five  take ;  if  there  are  no  such  chil- 
dren, the  remainder  is  destroyed;  children 
who  reach  twenty-five  after  A's  death  have 
no  rights.  The  remainder  must  therefore 
either  vest  at  A's  death,  or  be  destroyed,  and 
is  good.  Similarly  a  legal  remainder  might 
be  limited  to  such  of  the  grandchildren  of 
A  as  reach  forty.    See  supra,  III,  C,  note  57. 

21.  See  supra,  IV,  C,  note  90.  and  the  text 
to  which  such  note  is  appended. 

[V,  A,  5] 


1490    [30  Cyc] 


rERPETUlTIKH 


6.  Limitations  Framed  in  Language  Not  Commonly  Used.  Reference  to  some 
decisions  on  litnitations  to  classes,  framed  in  language  not  commonly  used,  is 
given  in  the  note  below.^^ 

B.  Independent  Limitations.  If  separate  limitations  are  made  to  each  of 
the  members  of  a  class,  no  question  as  to  the  ascertainment  of  shares  arises.  The 
validity  of  each  limitation  is  therefore  determined  independently  of  the  other 
limitations  ;  as  where  there  is  a  gift  of  a  definite  sum  of  money  to  each  of  the 
members  of  a  class  and  also  where  there  is  a  gift  of  shares  of  ];roperty,  pro- 
vided the  shares  are  delined  by  the  person  making  the  gift.^  And  thus  also 
where  there  is  a  gift  of  shares  of  property,  provided  these  shares  must  become 
defined  within  the  limits  of  the  E,ule.^^ 


22.  Goldsborough  v.  Martin,  41  Md.  488; 
Woodbridge  v.  W  inslow,  170  Mass.  388,  49 
N.  E.  738;  Caldwell  v.  Willis,  57  Miss.  555; 
Moore  v.  Moore,  59  N.  C.  132;  In  re  Kountz, 
213  Pa.  St.  390,  62  Atl.  1103,  110  Am.  St. 
Eep.  547,  3  L.  R.  A.  N.  S.  639;  Bradford  v. 
Griffin,  40  S.  C.  468,  19  S.  E.  76. 

23.  Suppose  a  testator  gives  a  thousand 
dollars  to  each  of  his  grandcliildren  who 
reaches  twenty-two.  TJie  gift  to  each  grand- 
child would  be  construed  separately;  the  gift 
to  such  grandchildren  as  were  alive  at  the 
testator's  death  would  be  good,  and  the  gift 
to  such  grandchildren  as  were  born  after  the 
testator's  death  would  be  bad. 

24.  Suppose  a  testator  directed  that  his 
property  should  be  divided  into  three  equal 
parts,  and  then  proceeded  to  limit  the  parts. 
The  limitation  of  each  part  would  be  con- 
sidered separately.  See  cases  cited  infra, 
note  25. 

25.  Suppose  there  is  a  devise  of  property 
in  trust  for  A,  who  is  alive  at  the  testator's 
death,  for  life ;  and  on  A's  death,  in  trust 
to  pay  the  income  to  the  surviving  children 
of  A  in  equal  shares,  and,  on  the  death  of 
each  such  child,  the  principal  of  its  share 
to  be  paid  to  its  children.  Here  the  shares 
will  be  defined  at  A  's  death,  which  is  within 
the  limits  of  the  Rule;  after  being  so  de- 
fined the  validity  of  the  gift  of  each  share 
will  be  determined  separately.  Suppose  A 
had  a  child,  B,  born  before  the  testator's 
death,  and  another  child,  C,  born  after  his 
death,  and  tliat  both  B  and  C  survive  him. 
The  property  is  now  divided  into  two  shares. 
As  to  one  sliare,  there  is  a  gift  to  B  for  life, 
remainder  to  B's  children ;  this  is  good  be- 
cause the  children  of  B  must  be  begotten  in 
his  lifetime,  and  B  was  alive  at  the  testator's 
death.  As  to  the  otlicr  share,  thoro  is  a  gift 
to  C  for  life,  and  then  to  his  cliililren  ;  this 
is  good  HO  far  as  the  gift  to  C  for  life  is  con- 
<;ernpd,  because  C  must  have  Ijccn  begotten 
in  A's  life.  J5ut  it  is  bad  so  far  as  the  gift 
to  C's  childr<Mi  is  concerned,  bocause,  as  0 
was  not  alive  at  the  testator's  death,  he  may 
begot  children  at  a  time  beyond  the  limils 
of  the  rule.  Minot  v.  Doggctt,  190  Mass. 
435,  77  N.  10.  02!);  Dorr  v.  Woring,  147 
Mass.  530,  18  N.  10.  412  {v.ompwv,  Tjovoriag 
1>.  Lovoring,  129  Mass.  97;  Hoars  r.  Hnssell,  8 
Orny  (MaHs.)  861;  Lowry  v.  Mnldrow,  8 
Rich.  lOq.  (K.  (J.)  241;  Von  linickdord'  v. 
Malcolm,  30  (Hi.  D,  172,  55  L.  .f.  (!li,  121,  53 
\u  T.  licp.  N.  K.  263,  33  Wkly.  Hop.  9:i4 ; 
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Wilkinson  v.  Duncan,  30  Beav.  Ill,  7  Jur. 
N.  S.  1182,  30  L.  J.  Ch.  938,  5  L.  T.  Rep. 
N.  S.  171,  9  Wkly.  Rep.  915,  54  Eng.  Re- 
print 831 ;  Storrs  f.  Benbow,  3  De  G.  M.  &  G. 
390,  17  Jur.  821,  22  L.  J.  Ch.  823,  1  Wkly. 
Rep.  115,  130,  420,  52  Eng.  Ch.  304,  43  Eng. 
Reprint  153 ;  Cattlin  v.  Brown,  1  Eq.  Rep. 
550,  11  Hare  372,  1  Wkly.  Rep.  533,  45  Eng. 
Ch.  367,  68  Eng.  Reprint  1319;  Knapping  v. 
Tomlinson,  10  Jur.  N.  S.  626,  34  L.  J.  Ch. 
3,  1  L.  T.  Rep.  N.  S.  558,  12  Wkly.  Rep.  784; 
Wilson  V.  Wilson,  4  Jur.  N.  S.  1076,  28  L.  J. 
Ch.  95,  7  Wkly.  Rep.  26;  Griffith  r,.  Pownall, 
13  Sim.  393,  36  Eng.  Ch.  393,  60  Eng.  Re- 
print 152.  Contra,  see  Thomas  v.  Gregg,  76 
Md.  169,  24  Atl.  418;  Stout  v.  Stout,  44 
N.  J.  Eq.  479,  15  Atl.  843;  Smith's  Appeal, 
88  Pa.  St.  492.  See  also  Smith  v.  Dunwoody, 
19  Ga.  237. 

With  regard  to  limitations  to  classes  in 
wills  or  marriage  settlements  the  following 
suggestions  are  submitted :  ( 1 )  A  devise  of 
either  realty  or  personalty  in  trust,  with  a 
limitation,  either  presently  or  by  way  of  re- 
mainder, to  all  the  grandchildren  of  the 
testator.  This  is  not  too  remote,  and  will 
produce  no  inequality  among  the  grandchil- 
dren. (2)  A  devise  of  either  realty  or  per- 
sonalty in  trust,  with  a  limitation,  either 
presently  or  by  way  of  remainder,  to  all  the 
grandcliildren  of  the  testator,  with  a  pro- 
viso that  if  any  grandchild  dies  under 
twenty-one  his  share  shall  go  over.  This  is 
not  too  remote.  All  grandchildren  will  be 
included,  and  so  no  inequality  will  be  pro- 
duced, and  the  limitation  over  is  also  good. 
(3)  A  devise  of  either  party  or  personalty 
in  trust,  with  a  limitation,  either  presently 
or  by  way  of  remainder,  to  all  the  grandchil- 
dren of  the  testator  who  reach  a  certain  age, 
not  over  twenty-one.  This  is  not  too  remote, 
but  it  may  produce  ine(juality  among  the 
grandchildren,  as  the  class  will  be  closed  as 
soon  as  ono  grandchild  reaches  the  prescribed 
age,  and  after-born  grandcliildron  will  have 
no  rights.  (4)  A  doviso  of  oitlior  r(>aUy  or 
j)orsonalty  in  trust,  with  a  limitation,  cither 
presently  or  by  way  of  remainder,  to  all  the 
grandchildren  of  the  testator,  alive  at  his 
death,  who  roach  a  certain  age,  over  twenty- 
one.  This  is  not  too  remote,  but  it  may  ]no- 
dnco  ino(]nality  among  the  grandchildren. 
(5)  A  d(\viH(!  of  realty  to  A,  the  testator's 
child,  for  life,  romaindor  to  A's  chihlron  who 
r(>a,cli  a  ccvl.nin  ago  (it  is  iinnial(>vial  whodior 
over  Iwcnty-oiio  or  not)  no  trust  being  ci'o- 
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VI.  LIMITATIONS  TO  A  SERIES. 

Propei'ty  is  sometimes  limited  to  a  series  of  persons,  as  wliere  property  is  put 
in  trust,  tlie  income  to  be  paid  to  such  person  as  is  from  time  to  time  the  tenant  of 
certain  land.  There  would  seem  to  be  no  good  reason  why  the  validity  of  the 
limitation,  so  far  as  it  concerns  each  person  in  the  series,  should  not  be  considered 
separately.^® 

VIL  POWERS.=^ 

A.  If  It  May  Remain  Uncertain  Fop  a  Time  Beyond  the  Limits 
of  the  Rule  Ag-ainst  Perpetuities  Either  Whether  a  Power  Will 
Become  Operative  or  Whether  It  Will  be  Exercised,  It  Is  Invalid 
—  1.  In  General.  The  owner  of  property,  instead  of  himself  making  a  rigid 
disposition  of  the  property,  may  prefer  to  give  to  another  a  power  of  dis- 
position over  it,  to  be  exercised  at  a  fnture  time,  as  where  a  testator  gives 
property  to  B  for  life,  remainder  as  E  shall  by  will  appoint.^^  The  title  to  the 
property  in  sucli  case  does  not  remain  in  abeyance  tintil  B  exercises  the  power. 
A  may  liave  expressly  disposed  of  the  property  in  default  of  B's  appointment,  as 
where  he  has  given  property  to  B  for  life,  remainder  as  B  shall  by  will  appoint, 
and,  in  default  of  appointment,  to  B's  children  ;  tlie  law  then  conceives  of  the 
property  as  limited  to  B  for  life,  remainder  to  B's  children,  provided,  however,  as 
to  the  remainder,  that  if  B  shall  exercise  the  power,  then  to  the  appointees  of  B. 
Or  A  may  not  have  expressly  disposed  of  the  property  in  default  of  B's  appoint- 
ment, as  where  he  has  given  property  to  B  for  life,  remainder  as  B  shall  by  will 
appoint,  without  more  ;  there  is  then  a  reversion  in  A  and  his  heirs,  and  the  law 


ated.  This  legal  contingent  remainder  to 
the  children  is  good,  but  only  those  children 
will  be  entitled  who  have  reached  the  age 
at  the  time  of  A's  death.  (G)  The  same  re- 
marks apply  to  limitations  in  marriage  settle- 
ments, to  the  children  of  the  parties  to  the 
marriage,  as  apply  to  limitations  in  wills  to 
the  grandchildren  of  the  testator.  See  Gray 
Perp.  (2d  ed.)  §§  389-395a. 

26.  Suppose  chattels  are  bequeathed  in 
trust  for  such  person  as  shall  from  time  to 
time  be  tenant  of  the  Manor  of  Dale.  A  is 
tenant  at  the  testator's  death.  Who  A's  first 
successor  will  be  must  be  ascertained  at  or 
before  A's  death,  and  such  time  is  within 
the  limits  of  the  Eule.  Who  the  subsequent 
successors  will  be  may  not  be  ascertained 
within  the  limits  of  the  Rule,  and  the  limi- 
tation so  far  as  it  concerns  them  is  bad. 
But  there  would  seem  to  be  no  good  reason 
why  the  limitation,  so  far  as  it  concerns  A 
and  his  first  successor,  should  not  be  held 
good ;  the  interests  of  A  and  his  first  suc- 
cessor are  entirely  separable  from  the  in- 
terests of  subsequent  successors.  In  Liley 
V.  Hey.  1  Hare  580,  583,  6  Jur.  756,  11  L.  J. 
Ch.  415,  23  Eng.  Ch.  580,  66  Eng.  Reprint 
1162,  Wigram,  V.  C,  held  that  "where 
the  will  declares  that  objects  are  to  take  in 
succession,  there  is  no  reason  why  I  should 
hold  the  will  void,  as  to  those  objects  to 
whom  an  interest  not  extending  beyond  their 
own  lives  is  given  immediately  at  the  tes- 
tator's death."  In  Dillon  v.  Reilly,  Ir.  R. 
10  Eq.  152,  there  was  a  gift  to  such  clergy- 
man as  should  be  attached  to  a  certain 
parish,  and  the  court  held  that  the  gift  was 
good  as  to  the  clergyman  attached  at  the 


time  of  the  testator's  death,  but  not  good  as 
to  successors.  In  Wainman  v.  Field,  Kay 
507,  69  Eng.  Reprint  215,  land  was  devised 
to  A  for  life,  B  for  life,  remainder  to  B's 
eldest  son  in  tail,  remainders  over,  and  chat- 
tels were  bequeathed  in  trust  for  the  persons 
entitled  to  the  realty.  It  was  held  that  A 
and  B  were  entitled,  but  that  B's  eldest  son 
was  not  entitled.  In  Bacon  v.  Proctor, 
Turn.  &  R.  31,  23  Rev.  Rep.  177,  12  Eng. 
Ch.  31,  37  Eng.  Reprint  1005,  land  was  de- 
vised in  trust  for  such  person  as  should  for 
the  time  being  succeed  to  the  testator's 
baronetcy.  The  testator's  son,  who  succeeded 
to  the  baronetcy  on  his  father's  death,  was 
held  entitled  for  life.  No  decision  was  made 
as  to  subsequent  interests.  In  Deerhurst  v. 
St.  Albans,  5  Madd.  232,  56  Eng.  Reprint 
883;  Tollemache  v.  Coventry,  8  Bligh  N.  S. 
547,  5  Eng.  Reprint  1045,  2  CI.  &  F.  611,  6 
Eng.  Reprint  1285,  chattels  were  bequeathed 
in  trust  for  A  for  life,  and  then  "  for  such 
person  as  should  from  time  to  time  be  Lord 
Vere."  A  enjoyed  the  chattels,  and  died. 
B  became  Lord  V.,  enjoyed  the  chattels,  and 
died.  C,  son  of  a  person  born  at  the  tes- 
tator's death,  became  Lord  V.  The  House 
of  Lords  held  C  not  entitled,  but  did  not  pass 
on  the  question  as  to  whether  B  had  been 
lawfully  entitled.  See  Goldsborough  v.  Mar- 
tin, 41  Md.  488;  Caldwell  v.  Willis,  57  Miss. 
555;  Siedler  v.  Syms,  56  N.  J.  Eq.  275,  38 
Atl.  424;  Moore  v.  Moore,  59  N.  C.  132. 

27.  Powers  generally  see  Powers. 

28.  Svippose  property  is  limited  to  A  for 
life,  remainder  to  B  and  his  heirs,  but  if  B 
dies  unmarried,  then  to  C  and  his  heirs. 
The  limitation  to  B  and  his  heirs  stands, 
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conceives  of  the  property  as  limited  to  B  for  life,  reversion  to  A  and  his  heirs, 
provided,  however,  as  to  the  reversion,  that  if  13  sliall  exercise  the  power,  then  to 
the  appointees  of  13.  The  limitations  in  default  of  appointment  stand  until  they 
are  cut  short  by  the  interests  given  to  appointees  under  the  power.  Such 
appointees  take  l)y  force  of  a  shifting  use  or  an  executory  devise,  of  tlie  nature 
of  a  shifting  use.^'*  A  power  may  be  so  framed  that  it  is  not  to  Ijecome  operative 
until  a  certain  event  has  happened,  as  where  property  is  given  to  A  and  his  heirs, 
but,  in  case  A  or  any  of  his  cliildreu  cease  to  bear  the  name  of  A,  then  as  the  X 
corporation  shall  appoint ;  in  such  case,  until  A  or  some  cliild  of  A  ceases  to  bear 
the  name  of  A,  tlie  power  does  not  become  operative.  Moreover,  all  interests 
under  a  power  are  dependent  upon  an  exercise  of  the  power  by  tlie  donee. 
Until  (1)  the  event,  if  any,  has  happened,  on  the  happening  of  which  the  power 
becomes  operative ;  and  until  (2)  the  donee  has  exercised  the  power,  it  is  impos- 
sible for  any  interests  under  the  power  to  vest.  If,  then,  it  may  remain  uncer- 
tain for  more  than  twenty-one  years,  exclusive  of  periods  of  gestation,  after  lives 
in  being  at  the  creation  of  the  power,  either  whether  the  power  will  become 
operative,  or  whether  it  will  be  exercised,  it  is  altogether  bad.^'*  If  the  dcnoe  of 
the  power  is  a  living  person,  and  the  event  on  which  the  power  will  become 
operative  might  happen  in  the  donee's  life,  the  court  will  incline  to  hold  that  the 
power  was  to  become  operative  only  in  case  the  event  happens  in  the  donee's  life, 
and  that  therefore  it  is  valid.^^  If  the  sole  donee  of  a  power  is  a  person  in  being 
at  the  time  of  its  creation,  the  power  is  valid,  so  far  as  the  time  within  which  it 
will  be  exercised  is  concerned.^^  If  the  donee  of  a  power  is  not  in  being  at  the 
time  of  its  creation,  the  power  is  invalid,  unless  the  exercise  of  the  power  is 
expressly  limited  to  a  time  within  the  limits  of  the  Rule,^^  or  unless  such  donee 
has  power  to  appoint  the  property  to  himself  in  fee.^*  That  the  power  in  fact  does 
become  operative  and  is  exercised  within  the  limits  of  the  Rule  does  not  save  it.^^ 


until  B  dies  unmarried.  Then  it  is  cut  short 
and  the  estate  to  C  and  his  heirs  is  substi- 
tuted. So,  if  property  is  limited  to  B  for 
life,  remainder  as  B  shall  by  will  appoint, 
and,  in  default  of  appointment,  to  B's  chil- 
dren, the  exercise  of  the  power  by  B  cuts 
short  the  limitation  to  B's  children,  and  the 
estate  to  the  appointees  of  B  is  substituted. 

29.  See  supra,  III,  D,  4.  The  validity  of 
powers  to  sell  property  (see  infra,  VII,  A, 
2,  3,  4)  is  determined  in  the  same  manner 
as  that  of  powers  to  appoint.  The  purchasers 
are  appointees  under  tlie  power. 

30.  Blight  V.  Hartnoll,  19  Ch.  D.  294,  51 
L.  J.  Ch.  1G2,  45  L.  T.  Eep.  N.  S.  524,  30 
Wkly.  Rep.  513;  Bristow  v.  Boothby,  4 
L.  J.  Ch.  O.  S.  88,  2  Sim.  &  St.  4G5,  25  Rev. 
Rep.  248,  1  Eng.  Cli.  4C5,  57  Eng.  Reprint 
424;  Heath  v.  Heath,  2  Eden  330,  28  Eng. 
Reprint  925. 

31.  See  Blight  v.  Hartnoll,  19  Ch.  D.  294, 
51  L.  J.  Ch.  102,  45  L.  T.  Rep.  N.  S.  524,  30 
Wkly.  Rop.  513. 

32.  Collins  v.  MacTavish,  03  Md.  IGG;  Col- 
lins V.  Foley,  03  Md.  158,  52  Am.  Rc]).  505. 
See  Lawrence's  Estate,  130  Pa.  St.  351,  304, 
20  Atl.  521,  20  Am.  St.  Rej).  925,  11  L.  R.  A. 
85. 

33.  llartson  v.  Kldcn,  50  N.  J.  Eq.  522,  20 
All.  501;  In  rc  lliugrcii vcs,  43  Ch.  1).  401, 
59  L.  .T.  Cli.  3H4,  02  L.  '1\  Rep.  N.  S.  473,  38 
WUIy.  Rep.  470;  Morgan  v.  Cronow,  \j.  R. 
10  K<|.  1,  A2  L.  J.  (;h.  410,  28  L.  T.  Ro]).  N.  S. 
r.M-  Wcbl)  r.  Sadler,  I..  U.  I  I  I0(|.  533,  42 
L.  .J.  Ch.  498,  20  Wkly.  Rep.  710;  Wollaston 
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V.  King,  L.  R.  8  Eq.  105,  38  L.  J.  Ch.  61,  392, 
20  L.  T.  Eep.  N.  S.  1003,  17  Wkly.  Rep.  641. 
See  In  re  Johnston,  185  Pa.  St.  179, 
39  Atl.  879,  64  Am.  St.  Eep.  621.  A 
power  given  under  a  power  to  a  person  not 
in  being  at  the  creation  of  the  first  power  is 
bad.  For  example,  suppose  A  devised  prop- 
erty to  B  for  life,  remainder  among  B's  issue, 
as  B  shall  appoint,  and  B  appoints  to  his 
son,  C,  who  was  unborn  at  A's  death,  for 
life,  remainder  to  C's  issue,  as  C  shall  ap- 
point. The  power  given  to  C  is  invalid. 
Whitby  V.  Mitchell,  42  Ch.  D.  494,  38  Wkly. 
Rep.  5  [affirmed  in  44  Ch.  D.  85,  59  L.  J.  Ch. 
485,  02  L.  T.  Rep.  N.  S.  771,  38  Wkly.  Rep. 
337];  Morgan  v.  Gronow,  L.  E.  10  Eq.  1,  42 
L.  J.  Ch.  410,  28  L.  T.  Rep.  N.  S.  434;  Wol- 
laston V.  King,  L.  R.  8  Eq.  105,  38  L.  J. 
Ch.  01,  392,  20  L.  T.  Eep.  N.  S.  1003,  17 
Wkly.  Rep.  641.     And  see  infra,  VII,  C. 

34.  The  gift  of  such  a  power  is  treated  as 
equivalent  to  a  gift  of  the  fee.  Bray  v.  Ham- 
mersley,  3  Sim.  513,  0  Eng.  Ch.  513,  57  Eng. 
Reprint  1090  [affirming  8  Bligh  N.  S.  568, 
5  Eng.  Reprint  1053,  3  CI.  &  F.  453,  6  Eng. 
Reprint  1225].  And  see  Lawrence's  Estate, 
130  Pa.  St.  354,  20  Atl.  521,  20  Am.  St.  Rop. 
925,  11  L.  R.  A.  85.  But  not  if  the  exercise 
of  th(!  power  is  dependent  on  the  consent  of 
tniHlecH.  Webb  r.  Sadler,  L.  R.  14  Va].  533, 
42  1a  .).  Ch.  498,  20  Wkh'.  Rop.  740  [affirmed 
in  L.  R.  8  aU.  4  19,  42  h.'  J.  Ch.  498.  28  h.  T. 
Hep.  N.  S.  38S,  21  Wkly.  Pep.  3941. 

35.  Ware  r.  Polhill.  I'l  Ves.  ,lr.  257,  «  Rev. 
Rep.  144,  32  Ejig.  Reprint  1087.  Supjiose 
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2.  Powers  to  Sell  to  Raise  Money  For  Paying  Debts  or  Legacies.  Such 
powers  are  rarely,  if  ever,  objectionable  under  the  liule  against  Perpetuities. 
The  creditors  or  legatees  liave  by  reason  of  the  power  a  present  interest  in  the 
property,  of  the  nature  of  a  charge,  and  may  coinpel  the  donee  of  tlie  power  to 
sell  at  once.^'' 

3.  Powers  to  Sell,  Exchange,  or  Lease  Settled  Property.  Powers  to  sell, 
exchange,  or  lease  settled  property  are  subject  to  tlie  Rule  against  Perpetuities.^^ 
Thus  such  a  power  is  invalid  if  it  may,  according  to  its  terms,  be  exercised  at  any 
time  during  the  continuance  of  a  life-estate  limited  to  a  person  unborn  at  the  cre- 
ation of  the  power.^^  But  if  the  property  is  so  settled  that  some  person  or  persons 
must  l)ecome  entitled  to  either  the  legal  or  equitable  fee  in  possession,  within 
lives  in  being  at  the  creation  of  the  power,  the  power  will  ordinarily  be  valid. 
When  a  legal  fee  comes  into  possession,  the  purposes  of  the  settlement  are  usually 
spent,'*"  and  the  power  will  usually  be  construed  to  cease  or,  if  it  is  held  to 
continue,  as  for  purposes  of  division  of  the  property,  it  will  usually  be  held  that  it 
is  to  continue  only  for  a  reasonable  time,  and  that  the  bounds  of  such  reasonable 
time  fall  within  twenty-one  years.*'^    When  an  equitable  fee  comes  into  posses- 


property  is  devised  to  A  and  his  heirs,  but 
if  A  or  any  of  his  children  cease  to  bear 
the  name  of  A,  then  to  B  and  his  heirs.  A 
might  thereafter  have  a  child,  C,  who  might 
cease  to  bear  the  name  of  A,  more  than 
twenty-one  years  after  the  death  of  the  per- 
sons in  being  at  the  testator's  death.  The 
executory  devise  to  B  is  therefore  bad,  be- 
cause dependent  on  a  contingency  which 
might  happen  at  a  time  beyond  the  limits 
of  the  Rule.  If  A  himself  ceased  to  bear 
the  name  of  A,  this  would  not  save  C's 
interest.  The  law  as  to  appointments  under 
a  power  is  the  same  as  the  law  with  regard 
to  other  interests  created  by  shifting  use  or 
executory  devise.    See  supra,  IV,  C. 

36.  See  supra,  III,  A.  An  additional  rea- 
son in  support  of  the  validity  of  such  powers 
is  that  the  donee  must  exercise  tlie  power 
within  a  reasonable  time,  and  that  ordi- 
narily the  bounds  of  a  reasonable  time  would 
fall  within  twenty-one  years  after  lives  in 
being  at  the  creation  of  the  power.  Silk  v. 
Prime,  1  Bro.  Ch.  138  note,  28  Eng.  Reprint 
1037;  Briggs  v.  Oxford,  1  De  G.  M.  &  G. 
363,  16  Jur.  558,  21  L.  J.  Ch.  829,  50  Eng. 
Ch.  278,  42  Eng.  Reprint  592. 

37.  For  example,  property  may  be  devised 
to  A,  testator's  widow,  for  life,  remainder 
to  B,  testator's  son,  for  life,  remainder  in 
fee  to  B's  children,  with  a  power  in  such 
person  as  may  for  the  time  being  be  charged 
with  the  execution  of  the  testator's  will,  to 
sell  the  property  and  reinvest  the  proceeds 
in  property  settled  in  the  same  manner.  Here 
the  exercise  of  the  power  would  cut  short 
legal  interests.  Or  property  may  be  devised 
to  trustees,  in  trust  for  A  for  life,  B  for 
life,  B's  children  in  fee,  with  a  power  in  the 
trustees  to  sell  the  property  and  reinvest 
the  proceeds  in  property  held  on  the  same 
trusts.  Here  the  exercise  of  the  power  would 
cut  short  equitable  interests. 

38.  Dawson  v.  Lancaster,  12  Pa.  Dist.  501, 
28  Pa.  Co.  Ct.  657;  In  re  Wood,  [1894]  2 
Ch.  310,  63  L.  J.  Ch.  544;  In  re  Daveron, 
[1893]  3  Ch.  421,  63  L.  J.  Ch.  54,  69  L.  T. 
Eep.  N.  S.  752,  3  Reports  685,  42  ^¥kly.  Rep. 


24 ;  Lantsbery  v.  Collier,  2  Kay  &  J.  709,  25 
L.  J.  Ch.  672,  4  Wkly.  Rep.  826,  69  Eng. 
Reprint  967;  Ware  v.  Polhill,  11  Ves.  Jr. 
257,  8  Rev.  Rep.  144,  32  Eng.  Reprint  1087. 

39.  Suppose  property  is  devised  to  A,  a 
bachelor,  for  life,  remainder  to  A's  eldest 
son  for  life,  remainders  over,  with  a  power 
in  such  person  as  may  for  the  time  being  be 
charged  with  the  execution  of  the  testator's 
will  to  sell  the  property.  This  power  might, 
according  to  its  terms,  be  exercised  at  any 
time  during  the  life  of  A's  eldest  child,  and 
such  time  might  be  more  than  twenty-one 
years  after  the  death  of  the  persons  in  being 
at  the  testator's  death.  In  re  Appleby, 
[1903]  1  Ch.  565,  72  L.  J.  Ch.  332,  88  L.  T. 
Rep.  N.  S.  219,  51  Wkly.  Rep.  455;  Goodier 
V.  Edmunds,  [1893]  3  Ch.  455,  62  L.  J.  Ch. 
649;  Goodier  v.  Johnson,  18  Ch.  D.  441,  51 
L.  J.  Ch.  369,  45  L.  T.  Rep.  N.  S.  515,  30 
Wkly.  Rep.  449.  Compare  In  re  Daveron, 
[1893]  3  Ch.  421,  63  L.  J.  Ch.  54,  69  L.  T. 
Rep.  N.  S.  752,  3  Reports  685,  42  Wkly.  Rep. 
24. 

40.  Powers  to  sell,  exchange,  or  lease  set- 
tled property  are  usually  created  in  order 
that  during  the  settlement  there  may  be  some 
person  who  can  make  a  good  title  to  the  prop- 
erty. 

41.  Githens'  Estate,  24  Pa.  Co.  Ct.  248; 
Cole  V.  Sewell,  2  C.  &  L.  344,  4  Dr.  &  War. 
1,  6  Ir.  Eq.  66.  See  also  Briggs  v.  Davis,  81* 
Pa.  St.  470;  Myer's  Estate,  11  Pa.  Co.  Ct. 
194. 

42.  In  re  Sudeley,  [1894]  1  Ch.  334,  63 
L.  J.  Ch.  194,  70  L.  T.  Rep.  N.  S.  549,  42 
Wkly.  Rep.  231 ;  Peters  v.  Lewes,  etc.,  R.  Co., 
18  Ch.  D.  429,  50  L.  J.  Ch.  839,  45  L.  T.  Rep. 
N.  S.  234,  29  Wkly.  Rep.  875.  It  may  be 
that  the  court  will  feel  obliged  so  to  con- 
strue a  power  as  to  hold  it  is  not  to  cease 
when  an  ultimate  legal  fee  comes  into  pos- 
session, or  within  a  reasonable  time  there- 
after. But  in  such  case,  if  the  power  could 
be  exercised  by  the  donee  only  with  the  con- 
sent of  the  person  in  possession,  it  would 
be  destructible,  and  therefore  valid.  For  the 
person  in  possession  could  at  any  time  convey 

[VII,  A,  3] 


1494    [30  Cye.] 


PERPETUITIES 


sion,  the  power  may  be  construed  to  cease,  but  even  if  not  the  cestm  will  be  enti- 
tled to  call  for  a  conveyance  of  the  legal  fee;  thus  in  any  case  where  a  power 
would  be  valid,  because  an  ultimate  legal  fee  must  come  into  possession  within  a 
certain  time,  it  is  also  valid  if  an  ultimate  equitable  fee  must  come  into  possession 
within  that  time/^ 

4.  Powers  to  Sell  Mortgaged  Property.  If,  in  a  mortgage,  there  is  a  j^ower 
given  to  the  mortgagee  to  sell  upon  default,  and  the  default  must  occur,  if  at  all, 
within  the  limits  of  the  Rule,  semhle  that  the  power  is  valid ;  otherwise  it  is 
invalid.''^ 

B.  A  Power  Is  Not  Invalid  Because  Within  Its  Terms  an  Invalid 
Appointment  Mig-ht  Be  Made.  Powers  are  ordinarily  framed  in  terms  bi-oad 
enough  to  permit  an  appointment  which  would  be  invalid  under  the  biule,  but  this 
does  not  render  the  power  itself  invalid.  Only  appointments  actually  made  are 
considered.^® 

C.  An  Appointment  Is  Invalid  Unless  It  Must  Vest  Within  Limits  of  Rule, 
Reckoning"  From  Date,  Not  of  Exercise,  But  of  Creation,  of  Power.  An 

appointment  under  a  power  is  invalid  unless  it  must  vest  within  twenty-one  years, 
exclusive  of  periods  of  gestation,  after  lives  in  being  at  the  time,  not  of  the  exer- 
cise, but  of  the  creation,  of  the  power.  The  owner  of  property,  instead  of  him- 
self making  a  rigid  disposition  of  the  property,  may  give  to  anotlier  a  power  of 
disposition  over  it,  to  be  exercised  at  a  future  time.  The  appointment  under  this 
power  completes  and  supplements  such  disposition  of  the  property  as  the  owner 
has  made,  and  its  validity  must  be  determined  as  though  it  were  a  part  of  the 
owner's  disposition  of  the  property.*^    This,  however,  does  not  mean  that  the  lan- 


the  legal  fee,  and  tlius  debar  himself  from 
consenting  to  a  sale  by  the  donee.  Biddle  v. 
Perkins,  4  Sim.  135,  6  Eng.  Cli.  135,  58  Eng. 
Eeprint  52.    See  supra,  III,  C. 

A  power  attendant  on  an  estate  tail  is 
destructible.  If  the  estate  tail  must  come  into 
possession  within  lives  in  being,  and  the 
power  is  not  exercisable  after  the  estate  tail 
has  terminated,  it  would  seem  to  be  good. 
See  Barber  v.  Pittsburgh  R.  Co.,  166  U.  S. 
83,  17  S.  Ct.  488,  41  L.  ed.  925;  and  supra, 
III,  C. 

43.  Hart  v.  Seymour,  147  111.  598,  35  N.  E. 
246;  Heard  v.  Eead,  171  Mass.  374,  50  N.  E. 
638;  Cooper's  Estate,  150  Pa.  St.  576,  24  Atl. 
1057,  30  Am.  St.  Rep.  829;  Cresson  v.  Ferree, 
70  Pa.  St.  446;  In  re  Tweedie,  27  Ch.  D.  315, 
54  L.  J.  Ch.  71,  33  Wkly.  Rep.  133;  In  re 
Cotton,  19  Ch.  D.  624,  51  L.  J.  Ch.  514,  46 
L.  T.  Rep.  N.  S.  813,  30  Wkly.  Rep.  610. 
Compare  Barnuni  v.  Barnuni,  26  Md.  119,  90 
Am.  Dec.  88.  Wlicre  pro])erty  is  \mt  in  trust, 
and  there  is  a  present  equitable  fee  simple 
in  a  certain  person  or  persons,  a  power  in 
the  trustees  to  sell,  exchange,  or  lease  would 
seem  to  be  valid,  because  tlie  ccstuis  may 
compel  the  trustees  to  convoy  tlie  legal  fee 
to  them,  and  lienco  the  power  to  sell  is  de- 
structible. So  licld  in  Hurt  v.  Seymour,  147 
ill.  598,  35  N.  E.  240;  Pulitzer  v.  Livingston, 
89  Me.  359,  36  Atl.  035. 

44.  ('oiiijxirc  Siou.K  City  Terminal  R.,  etc., 
Co.  V.  Trust  Co.  of  North  America,  82  Pod. 
124,  27  C.  a.  A.  73.  Ui.on  ilK'I'aiilt  the  mort- 
gagee would  lia.ve  a  right  to  liuvc  tli((  prop- 
<!rty  Hold  by  h^gal  [H'ocecdings.  Ills  riglit  will 
bcfottK!  II  jircHciit  right  lo  liavt^  tli<!  |ir()|i<M'ty 
sold.  Tlic  fact  tirat  l)y  tln^  tcriiiH  ol'  tiic  nuirt- 
gag<!  (Iced  lie  may  liiiiiscir  H(dl  gives  liiiii  an 
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additional  remedy  to  enforce  such  present 
right.  So  long  as  this  riglit  must  vest  within 
the  limits  of  the  Rule  the  remedies  given  to 
enforce  that  right  would  seem  to  be  good. 
See  supra.  III,  A. 

45.  If  the  default  inider  a  mortgage  might 
occur  at  a  time  beyond  the  limits  of  the  Rule, 
the  mortgagee  would  seem,  on  principle,  not 
to  have  a  right  to  exercise  a  power  of  sale 
given  in  the  mortgage,  or,  whether  such  power 
is  given  or  not,  to  have  the  propertj'  sold  by 
legal  proceedings.  An  exception,  however,  to 
the  Rule  might  be  made  to  meet  such  case. 
See  Staacke  v.  Bell,  125  Cal.  309,  57  Pac. 
1012;  Camp  v.  Land,  122  Cal.  167,  54  Pac. 
839;  Sacramento  Bank  v.  Alcorn,  121  Cal. 
379,  53  Pac.  813;  Atlantic  Trust  Co.  v.  Wood- 
bridge  Canal,  etc.,  Co.,  80  Fed.  975. 

46.  Stone  v.  Forbes,  189  Mass.  103,  75 
N.  E.  141;  Ilillen  v.  Iselin,  144  N.  Y.  365, 
39  N.  E.  308;  Lawrence's  Estate,  136  Pa.  St. 
354,  20  Atl.  521,  20  Am.  St.  Rep.  925,  11 
L.  R.  A.  85;  Slark  v.  Dakyns,  L.  R.  15  Eq. 
307  [a/firmed  in  L.  R.  10  Ch.  35,  44  L.  J.  Ch. 
205,  31  L.  T.  Rep.  N.  S.  712,  23  Wkly.  Rep. 
118]. 

47.  Suppose  A  devises  property  to  B  for 
life,  rcmaindcir  among  B's  issue,  as  B  shall 
by  will  ap|)oint,  and  B  apjjoints  to  his  child, 
C,  for  life,  remainder  to  tl's  children  in  foe. 
To  test  the  validity  of  the  a])pointment,  it  is 
necessary  to  go  back  to  the  date  of  tlu^  cica- 
tion  of  the  power,  namely,  A's  death,  and 
Irace  llie  limitations  of  the  in'opcrty  from 
that  date.  The  jjroperty  is  then  found  to  be 
liniit(Ml  to  B  for  life,  to  0  for  life,  remainder 
to  the  cliililren  of  V.  If  CI  was  born  at  the 
it'sl  II I or's  death,  this  appoint iiiont  is  good, 
lii't  if  not,,  the  lemaimh'r  to  Ca  children  is 
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gnage  of  tlie  donee  of  the  power  is  to  be  put  literally  into  the  mouth  of  the  cre- 
ator of  the  power.  The  meaning  of  the  appointment  is  to  be  determined  by  what 
the  words  meant  to  the  person  who  used  them,  namely,  the  donee  ;  the  creator  of 
the  power  has  preferred  to  give  tlie  power  of  disposition  to  the  donee  to  be  exer- 
cised at  a  future  time  in  the  light  of  the  facts  then  existing;  the  appointment  is, 
to  be  sure,  to  be  taken  back  to  tlie  time  of  the  creation  of  the  power,  but  it  is, 
when  taken  back,  to  be  read  in  the  light  of  the  facts  existing  at  the  time  of  the 
appointment.^^  Wlien  the  donee  of  the  power  has  tlie  right  to  appoint  the  prop- 
erty to  himself  in  fee,  without  the  consent  of  any  third  party,''^  he  is  treated  as 
owner  of  the  fee,  and  any  appointments  which  he  makes  are  construed  as  though 
he  had  first  appointed  the  property  to  himself  in  fee,  and  then  resettled  it.  In 
other  words  in  such  case  the  validity  of  the  appointment  is  determined  reckoning 
from  the  date  of  the  exercise  of  the  power.^''  Wiien  the  donee  of  the  power  has 
a  life-interest  in  the  property,  and  a  general  right  of  appointment,  but  by  will 
only,  it  has  also  been  held  that  the  validity  of  the  appointment  should  be  deter- 
mined reckoning  from  the  date  of  the  exercise  of  the  power.^^ 

VIII.  TRUSTS.52 

A.  Equitable  Interests  Subject  to  the  Rule  Against  Perpetuities. 

Equitable  as  well  as  legal  interests  are  subject  to  the  Rule  against  Perpetuities.^* 

B.  Trusts  For  Payment  of  Debts  or  Legacies.  If  the  fee  of  land  is  given 
to  trustees  to  raise  money  for  the  payment  of  debts  or  legacies,  and,  subject  to 
the  payment  of  such  debts  or  legacies,  the  fee  is  devised  to  A,  the  trustees  are,  in 


bad.  Brown  v.  Columbia  Finance,  etc.,  Co., 
8"  S.  W.  421,  30  Kv.  L.  Rep.  110;  Albert  v. 
Albert,  68  Md.  352,  12  Atl.  11;  Fargo  v. 
Squiers,  154  N.  Y.  250,  48  N.  E.  509;  Hillen 
V.  Iselin,  144  N.  Y.  365,  39  N.  E.  368;  Genet 
V.  Hunt,  113  N.  Y'.  158,  21  N.  E.  91;  Farmers' 
L.  &  T.  Co.  V.  Kip,  120  N.  Y.  App.  Div.  347, 
104  N.  Y.  Suppl.  1092;  Maitland  v.  Baldwin, 
70  Hun  (N.  Y.)  267,  24  N.  Y.  Suppl.  29; 
Thomson  v.  Livingston,  4  Sandf.  (N.  Y.)  539; 
Matter  of  Pilsbury,  50  Misc.  (N.  Y.)  367,  99 
N.  Y.  Suppl.  62  (affirmed  in  113  N.  Y.  App. 
Div.  893,  99  N.  1^  Suppl.  62  (affirmed  in  186 
N.  Y.  545,  79  N.  E.  1114)].  Compare  Frear 
V.  Pugsley,  9  Misc.  (N.  Y.)  316,  30  N.  Y. 
Suppl.  149;  In  re  Boyd,  199  Pa.  St.  487,  49 
Atl.  297 ;  Smith's  Appeal,  88  Pa.  St.  492.  See 
also  Ronckendorff's  Estate,  11  Pa.  Co.  Ct. 
447;  Webb  v.  Sadler,  L.  R.  14  Eq.  533,  42 
L.  J.  Ch.  498,  20  Wkly.  Rep.  740 ;  D'Abbadie 
V.  Bizoin,  Ir.  R.  5  Eq.  205.  In  New  York  L. 
Ins.,  etc.,  Co.  v.  Cary,  120  N.  Y^  App.  Div. 
264,  105  N.  Y.  Suppl.  125,  a  similar  principle 
was  applied  to  the  testamentary  disposition 
of  a  reversion  accruing  under  a  revocable 
trust  created,  inter  vivos,  by  the  testator. 

48.  Suppose  a  testator,  A,  devised  prop- 
erty to  B  for  life,  remainder  to  B's  children 
for  life,  remainder  in  fee  to  the  children  of 
such  children.  This  remainder  in  fee  is  bad. 
But  now  suppose  A  devised  property  to  B 
for  life,  remainder  as  B  shall  by  will  ap- 
point, and  B  appointed  to  his  children  for 
life,  remainder  in  fee  to  the  children  of  such 
children,  and  died,  having  had  only  one  child, 
C,  wlio  was  born  in  A's  lifetime.  When  the 
appointment  is  taken  back  and  read  in  the 
light  of  the  facts  existing  at  the  time  of  the 
appointment,   the   property   is   found  to  be 


limited  to  B  for  life,  to  C,  a  person  living  at 
the  testator's  death,  for  life,  remainder  to 
"C's  children,  and  is  therefore  good.  Slark  v. 
Dakyns,  L.  R.  10  Ch.  35,  44  L.  J.  Ch.  205, 
31  L.  T.  Rep.  N.  S.  712,  23  Wkly.  Rep.  118; 
In  re  Coulman,  30  Ch.  D.  186,  55  L.  J.  Ch. 
34,  53  L.  T.  Rep.  N.  S.  560 ;  Von  BrockdorfT  v. 
Malcolm,  30  Ch.  D.  172,  55  L.  J.  Ch.  121,  53 
L.  T.  Rep.  N.  S.  263,  33  Wkly.  Rep.  934; 
Morgan  v.  Gronow,  L.  R.  16  Eq.  1,  42  L.  J. 
Ch.  410,  28  L.  T.  Rep.  N.  S.  434;  Wilkinson 
V.  Duncan,  30  Beav.  Ill,  7  Jur.  N.  S.  1182, 
30  L.  J.  Ch.  938,  5  L.  T.  Rep.  N.  S.  171, 
9  Wkly.  Rep.  915,  54  Eng.  Reprint  831;  Peard 
V.  Kekewich,  15  Beav.  166,  21  L.  J.  Ch.  456, 
51  Eng.  Reprint  500.  Compare  Smith's  Ap- 
IDeal,  88  Pa.  St.  492.  See  Gray  Perp.  (2d  ed.) 
§  523  et  seq. 

49.  Thus,  usually,  if  property  is  given  to 
A  for  life,  remainder  as  A  shall  by  deed  or 
will  appoint.  But  see  Farmers'  L.  &  T.  Co. 
V.  Kip,  120  N.  Y.  App.  Div.  347,  104  N.  Y. 
Suppl.  1092. 

50.  Mifflin's  Appeal,  121  Pa.  St.  205,  15 
Atl.  525,  6  Am.  St.  Rep.  781,  1  L.  R.  A.  453; 
Bray  v.  Bree,  8  Bligh  N.  S.  568,  5  Eng.  Re- 
print 1053,  2  CI.  &  F.  453,  6  Eng.  Reprint 
1225. 

51.  See  In  re  Boyd,  199  Pa.  St.  487,  49  Atl. 
297;  Lawrence's  Estate,  136  Pa.  St.  354, 
20  Atl.  521,  20  Am.  St.  Rep.  925,  11  L.  R.  A. 
85;  Rous  V.  Jackson,  29  Ch.  D.  521,  54  L.  J. 
Ch.  732,  52  L.  T.  Rep.  N.  S.  733,  33  Wkly. 
Rep.  773;  Stuart  v.  ISabington,  L.  R.  27  Ir. 
551;  In  re  Flower,  55  L.  J.  Ch.  200,  53  L.  T. 
Rep.  N.  S.  717,  34  Wkly.  Rep.  149.  Contra, 
In  re  Powell,  39  L.  J.  Ch.  188. 

52.  Trusts  generally  see  Trusts. 

53.  See  supra,  III,  D,  7. 
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equity,  regarded  as  holding  in  trust  for  A,  subject  to  a  cliarge  for  the  payment  of 
the  debts  or  legacies.    Such  interests  are  therefore  valid/'' 

C.  Trusts  to  Sell.  The  law  with  regard  to  trusts  to  sell  is,  so  far  as  the  Rule 
against  Perpetuities  is  concerned,  the  same  as  the  law  with  regard  to  powers 

to  sell/^ 

D.  Executory  Trusts.  If  it  may  remain  uncertain  beyond  the  limits  of  tlie 
Rule  whether  the  execution  of  an  executory  trust  will  take  place,  the  trust  is 
altogether  bad.  But  if  it  must  be  executed,  if  at  all,  within  the  limits  of  the 
Rule,  and  if  any  valid  trust  can  be  made  in  accordance  with  its  terms,  it  is  good 
to  the  extent  of  such  valid  trust.^'' 

E.  Charitable  Trusts.^''  "Where  property  is  given  on  a  charitable  trust,  with 
a  proviso  that  on  the  happening  of  a  certain  event  it  shall  go  over  to  a  second 
charitable  trust,  the  gift  over  to  the  second  charital)le  trust  is  good,  even  though 
it  may  remain  Tincertain  beyond  the  limits  of  the  Rule  against  Perpetuities 
whether  the  event  will  happen.^^  Where  property  is  given  to  a  corporation 
on  a  charitable  trust,  and  no  such  corporation  is  in  existence  at  the  date  of  the 
gift,  such  corporation  will  nevertheless,  in  most  jurisdictions,  be  allowed  to  take, 
if  it  is  incorporated  within  a  reasonable  time  after  the  date  of  the  gift.  This  is 
usually  allowed  as  an  application  of  the  doctrine  of  cy  ])re8\^^  but  it  is  also 


54.  Morgan  v.  Morgan,  20  R.  I.  600,  40 
Atl.  736;  Bacon  v.  Proctor,  Turn.  &  R.  31, 
23  Rev.  Rep.  177,  12  Eng.  Ch.  31,  37  Eng. 
Reprint  1005.  See  Massey  v.  O'Dell,  10  Ir. 
Ch.  22.    Compare  supra,  VII,  A,  2. 

55.  See  supra,  VII,  A,  3. 

56.  Tregonwell  v.  Sydenham,  3  Dow  194, 

15  Rev.  Rep.  40,  3  Eng.  Reprint  1035. 

For  the  form  of  a  settlement  by  the  court 
of  an  executory  trust  see  Lewis  Perp.  App. 
III. 

57.  Charities  generally  see  Chaeities,  6 
Cyc.  895. 

58.  This  exception  to  the  Rule  seems  estab- 
lished by  tlie  authorities. 

Connecticut.- —  Storrs  Agricultural  School  v. 
Whitney,  54  Conn.  342,  8  Atl.  141. 

Massachusetts. —  Odell  v.  Odell,  10  Allen  1. 

New  Jersey. —  MacKenzie  v.  Jersey  City 
Presbytery,  67  N.  J.  Eq.  652,  61  Atl.  1027, 
3  L.  R.  A.  N.  S.  227. 

Oregon. —  See  In  re  John,  30  Oreg.  494,  47 
Pac.  341,  50  Pac.  226,  36  L.  R.  A.  242. 

Pennsylvania. —  See  Lennig's  Estate,  154 
Pa.  St.  209,  25  Atl.  1049. 

United  States. —  Jones  v.  Habersham,  107 
U.  S.  174,  2  S.  Ct.  336,  27  L.  ed.  401 ;  Brig- 
ham  V.  Peter  Bent  Brigliam  Hospital,  134 
Fed.  513,  07  C.  C.  A.  393. 

England.—  In  re  Tyler,  [1891]  3  Ch.  252, 
60  L.  J.  Ch.  680,  65  L.  T.  Rop.  N.  S.  367,  40 
Wkly.  Rop.  7;  (Hirist'-s  Hospital  v.  Grainger, 

16  Sim.  83,  39  Eng.  Cli.  83,  60  Eng.  Reprint 
804. 

See  39  Cent.  Dig.  tit.  "Perpetuities," 
§  57  et  seq.;  and  Gray  Perp,  (2d  ed.)  §  597 

ci  seq. 

59.  The  court  con.strues  the  gift  as  an  im- 
mediate gift  to  cliarity.  The  a{lniinistration 
of  the  gift  I)y  the  named  corporntion  is  only 
th<;  DiciuiH  indiculod  by  tlie  testator  for  ciirry- 
ing  out  IIiIh  gift.  When,  hut  not  until  when, 
tli(!  iMciiiiH  itulicutcd  by  the  testator  liave 
proven  IrnprMcticnlilc,  the  court  will  And 
aiiol  licr-    iiMMiis.      Ib^nce    if    the  cor])oration 
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named  by- the  testator  is  incorporated  within 
a  reasonable  time,  it  may  take. 

Colorado. —  Clayton  v.  Hallett,  30  Colo. 
231,  70  Pac.  429,  97  Am.  St.  Rep.  117,  59 
L.  R.  A.  407. 

Georgia. —  Gumming  v.  Reid  Memorial 
Church,  64  Ga.  105. 

Illinois. —  Ingraham  v.  Ingraham,  169  111. 
432,  48  N.  E.  561,  49  N.  E.  320;  Crerar  v. 
Williams,  145  111.  625,  34  N.  E.  467,  21  L.  R. 
A.  454;  Andrews  v.  Andrews,  110  111.  223. 

Maine.—  Wentworth  v.  Fernald,  92  Me.  282, 
42  Atl.  550;  Dascomb  v.  Marston,  80  Me.  223, 
13  Atl.  888;  Swasey  v.  American  Bible  Soc, 
57  Me.  523. 

Maryland. —  Chase  v.  Stockett,  72  Md.  235, 
19  Atl.  761.  See  Laws  (1888),  c.  249.  Com- 
pare Trinity  M.  E.  Church  v.  Baker,  91  Md. 
539,  46  Atl.  1020. 

Massachusetts. —  Codman  v.  Brigham,  187 
Mass.  309,  72  N.  E.  1008,  105  Am.  St.  Rep. 
394;  Sherman  v.  Congregational  Home  Mis- 
sionary Soc,  176  Mass.  349,  57  N.  E.  702; 
Odell  V.  Odell,  10  Allen  1. 

Missouri. —  ]\Iissouri  Historical  Soc.  V. 
Academy  of  Science,  94  Mo.  459,  8  S.  W.  340; 
Schmidt  i'.  Hess,  00  Mo.  591. 

Ohio. —  Williams  v.  Cincinnati  First  Presb. 
Soc,  1  Ohio  St.  478;  Mclntire  Poor  School 
V.  Znnesville  Canal,  etc.,  Co.,  9  Ohio  203,  34 
Am.  Dec.  436. 

Oregon. —  In  re  John.  30  Oreg.  494,  47  Pac. 
341,  .50  Pac.  226,  36  L.  R.  A.  242. 

Rhode  Island. —  Almy  V.  Jones,  17  R.  I.  265, 
21  Atl.  616,  12  L.  R.  A.  414. 

United  States. —  Jones  ■)'.  Habersham,  107 
U.  S.  174,  2  S.  Ct.  336,  27  L.  ed.  401;  Russell 

Alien,  107  U.  S.  163,  2  S.  Ct.  327,  27  L. 
od.  397;  Ould  v.  Washington  Hospital,  95 
TT.  S.  303,  24  L.  ed.  150;  Inglia  r.  Sailor's 
Snug  Harbour,  3  Pot.  99,  7  L.  ed.  617;  Brig- 
hum  Peler  Bent  Brighnm  Hospital,  120 
li'<>(l.  796  \a/firincd  in  134  l<Vd.  513,  67  C.  C.  A. 
393  ]  ;  I<'i((l([  r.  Drew  Tlieological  Seminary,  41 
Fed.  371.    See  also  Tincher  V.  Arnold,  147 
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allowed  in  some  states  where  the  doctrine  of  cy  pres  is  rejected.^  There  are  a 
few  jurisdictions  in  which  a  gift  to  a  corporation  not  in  existence  is  held  to  be 
void."  Except  as  above  stated,  the  Rule  against  Perpetuities  applies  to  charitable 
trusts.  Thus  if  property  is  given  to  an  individual,  with  a  gift  over  to  a  charity 
on  a  contingency  which  may  not  happen  within  the  limits  of  the  rule,  the  gift 
over  is  bad.''^  And  if  property  is  given  to  a  charity,  with  a  gift  over  to  an 
individual  on  a  like  contingency,  the  gift  over  is  bad.®^  Property  may  be  given 
on  a  determinable  charitable  trust ;  when  the  charitable  trust  so  created  ter- 
minates, there  is  a  resulting  trust  to  the  heirs  or  next  of  kin  of  the  person  creating 
the  trust.  Such  a  resulting  trust  is  a  vested  interest  and  therefore  unobjectionable 
under  the  Rule  against  Perpetuities.^ 

F.  Trusts  For  Accumulation.  If  A,  owner  of  property,  gives  the  property 
to  B  to  accumulate  the  income  for  a  stated  period,  and  then  to  transfer  the 
principal  and  accumulated  income  to  C,  C  may,  in  most  jurisdictions,  stop  the 
accumulation,  and  have  the  property  transferred  to  him  at  once.  The  direction 
to  accumulate  is  an  illegal  restraint  upon  C's  power  of  alienation.  The  law  does 
not  allow  A  to  give  C  the  fee,  legal  or  equitable,  of  propert}^,  and  then  forbid 
him  to  alienate  it ;  no  more  does  it  allow  A  to  give  C  the  equitable  fee  in  prop- 
erty, and  then  compel  him  to  allow  the  property  to  accumulate.  So  soon  as  the 
rights  in  property  held  for  accumulation  become  vested,  the  direction  to  accumu- 
late becomes  destructible.*'^    This  is  true  even  of  property  held  on  a  charitable 


Fed.  665,  77  C.  C.  A.  649,  7  L.  R.  A.  N.  S. 
471. 

England. —  Chamberlayne  v.  Brockett,  L.  R. 
8  Ch.  206,  42  L.  J.  Ch.  368,  28  L.  T.  Rep. 
N.  S.  248,  21  Wkly.  Rep.  299;  In  re  Davis, 
[1902]  1  Ch.  876,  71  L.  J.  Ch.  459,  86  L.  T. 
Rep.  N.  S.  292,  50  Wkly.  Rep.  378 ;  Atty.-Gkn. 
V.  Chester,  1  Bro.  Ch.  444,  28  Eng.  Reprint 
1229.  Compare  Cherry  v.  Mott,  5  L.  J.  Ch. 
65,  1  Myl.  &  C.  123,  13  Eng.  Ch.  123,  40  Eng. 
Reprint  323. 

See  39  Cent.  Dig.  tit.  "Perpetuities,"  §  57 
et  seq. 

60.  Connecticut. —  Eliot's  Appeal,  74  Conn. 
586,  51  Atl.  558;  New  Haven  Young  Men's 
Inst.  V.  New  Haven,  60  Conn.  32,  22  Atl. 
447;  Goodrich's  Appeal,  57  Conn.  275,  18  Atl. 
49;  Tappan's  Appeal,  52  Conn.  412;  Coit  v. 
Comstock,  51  Conn.  352,  50  Am.  Rep.  29. 
See  also  Pendleton  v.  Kinney,  65  Conn.  222, 
32  Atl.  331.  Compare  Joce'lyn  V.  Nott,  44 
Conn.  55. 

Iowa. —  Miller  v.  Chittenden,  2  Iowa  315, 
4  Iowa  252.  Compare  Phillips  v.  Harrow,  93 
Iowa  92,  61  N.  W.  434. 

North  Carolina. —  See  Bridges  v.  Pleasants, 
39  N.  C.  26,  44  Am.  Dec.  94. 

Virginia. —  Literary  Fund  v.  Dawson,  10 
Leigh  147. 

United  States. —  See  Duggan  v.  Slocum,  83 
Fed.  244. 

See  39  Cent.  Dig.  tit.  "  Perpetuities,"  §  57 
et  seq. 

61.  Carter  v.  Balfour,  19  Ala.  814;  Rhodes 
V.  Rhodes,  88  Tenn.  637,  13  S.  W.  590;  White 
V.  Hale,  2  Coldw.  (Tenn.)  77;  Dickson  v. 
Montgomery,  1  Swan  (Tenn.)  348;  Green  v. 
Allen,  5  Humphr.  (Tenn.)  170. 

For  the  law  of  states  in  which  statutory 
changes  have  been  made  see  infra,  XL 

62.  Smith  v.  Townsend,  32  Pa.  St.  434; 
In  re  Johnson,  L.  R.  2  Eq.  716,  12  Jur.  N.  S. 
616;  Commissioners  v.  De  Clifford,  1  Dr.  & 


War.  245 ;  Atty.-Gen.  v.  Gill,  2  P.  Wms.  369, 
24  Eng.  Reprint  770. 

63.  Merritt  v.  Bucknam,  77  Me.  253; 
Theological  Education  Soc.  v.  Atty.-Gen.,  135 
Mass.  285;  Wells  v.  Heath,  10  Gray  (Mass.) 
17;  Brattle  Square  Church  v.  Grant,  3  Gray 
(Mass.)  142,  63  Am.  Dec.  725;  Rolfe,  etc.. 
Asylum  v.  Lefebre,  69  N.  H.  238,  45  Atl. 
1087;  St.  Luke's  Church  Appeal,  1  Walk. 
(Pa.)  283.  See  also  Odell  v.  Odell,  10  Allen 
(Mass.)  1. 

A  trust,  although  not  offending  the  Rule, 
may  be  invalid  because  there  is  no  defined 
beneficiary.  See  Charities,  6  Cyc.  939-949; 
Gray  Perp.  (2d  ed.)  App.  H. 

64.  California. — Schlessinger  v.  Mallard,  70 
Cal.  326,  11  Pac.  728. 

Massachusetts. —  Stone  v.  Framingham,  109 
Mass.  303;  Easterbrooks  v.  Tillinghast,  5 
Gray  17.  See  also  North  Adams  First  Uni- 
versalist  Soc.  v.  Poland,  155  Mass.  171,  29 
N.  E.  524,  15  L.  R.  A.  231. 

Mississippi. —  Daniel  v.  Jacoway,  Freem.  59. 

Washington. —  Jenkins  v.  Jenkins  Uni- 
versity, 17  Wash.  160,  49  Pae.  247,  50  Pac. 
785. 

United  States. —  Hopkins  v.  Grimshaw,  165 
U.  S.  342,  17  S.  Ct.  401,  41  L.  ed.  739. 

England.— In  re  Randell,  38  Ch.  D.  213,  57 
L.  J.  Ch.  899,  58  L.  T.  Rep.  N.  S.  626,  36 
Wkly.  Rep.  543. 

See  39  Cent.  Dig.  tit.  "Perpetuities,"  §  57 
et  seq. 

This  resulting  trust  is  analogous  to  a  legal 
possibility  of  reverter.    See  supra,  III,  B,  4. 

Vested  equitable  future  interests  see  supra, 
III,  B,  7. 

65.  Kimball  v.  Crocker,  53  Me.  263  ;  Rogers' 
Estate,  179  Pa.  St.  602,  36  Atl.  1130;  Mac- 
Vean  v.  MacVean,  24  Vict.  L.  Rep.  835.  See 
also  Kaufman  v.  Burgert,  195  Pa.  St.  274,  45 
Atl.  725;  Smeltzer  v.  Goslee,  172  Pa.  St. 
298,  34  Atl.  44;  Van  Dusen's  Estate,  17  Pa. 
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trust.^^  If  therefore  the  rights  in  property  held  for  accumulation  must  become 
vested  within  the  limits  of  the  Rule  against  Perpetuities,  the  direction  for 
accumulation  is  good,  irrespective  of  the  length  of  time  during  which  the 
accumulation  is  directed  to  go  owF'  Thus  if  property  is  directed  to  h)e  accumu- 
lated for  tlie  benefit  of  creditors  or  legatees,  the  direction  to  accumulate  is  harm- 
less, for  the  creditors  or  legatees  may  at  any  time  stop  the  accumulation/'*  And 
if  there  is  an  immediate  gift  to  charity,  no  direction  for  accumulation  will  defeat 
the  gift/^  If,  however,  the  rights  in  such  property  may  not  become  vested 
within  the  limits  of  the  Rule,  the  gift  of  the  property  is  bad,  and  the  direction  to 
accumulate  falls  also.™  Whether  the  gift  of  the  property  directed  to  be  held  for 
accumulation  is  intended  to  be  conditioned  on  the  accumulation  actually  taking 
place  is  a  question  of  construction.  The  courts  incline  to  hold  tliat  it  is  not  so 
conditioned.'^^ 

IX.  CONSTRUCTION. 

A.  Construction  Not  to  Be  Affected  by  Existence  of  the  Rule  Ag-ainst 
Perpetuities.  The  Rule  against  Perpetuities  is  a  restraint  imposed  for  reasons 
of  public  policy  by  the  law  upon  an  owner's  power  to  dispose  of  property.'^ 
Every  deed  and  will  is  therefore  to  be  construed  as  though  no  Rule  against  Per- 


Co.  Ct.  533.  Contra,  Claflin  v.  Claflin,  149 
Mass.  19,  20  N.  E.  454,  14  Am.  St.  Rep.  393, 
3  L.  R.  A.  370. 

66.  Harbin  v.  Masterman,  [1894]  2  Ch. 
184,  63  L.  J.  Ch.  388,  70  L.  T.  Rep.  N.  S. 
357,  7  Reports  159  [affirmed  in  [1895]  A.  C. 
186,  64  L.  J.  Ch.  369,  72  L.  T.  Rep.  N.  S. 

431,  11  Reports  169,  43  Wkly.  Rep.  449  (over- 
ruling Harbin  v.  Masterman,  L.  R.  12  Eq. 
559,  40  L.  J.  Ch.  760)].  Compare  Riddle's 
Appeal,  12  Wkly.  Notes  Cas.  (Pa.)  231. 

In  Connecticut  and  Massachusetts  the 
limits  of  an  accumulation  for  the  benefit  of 
a  charity  are  subject  to  the  orders  of  a  court 
of  equity.  Woodruff  v.  Marsh,  63  Conn.  125, 
26  Atl.  846,  38  Am.  St.  Rep.  346;  St.  Paul's 
Church  V.  Atty.-Gen.,  164  Mass.  188,  41  N.  E. 
231. 

67.  Kimball  v.  Crocker,  53  Me.  263 ;  Otis  v. 
Coffin,  7  Gray  (Mass.)  511;  Rogers'  Estate, 
179  Pa.  St.  602,  36  Atl.  1130;  Peard  v.  Keke- 
wich,  15  Beav.  166,  21  L.  J.  Ch.  456,  51 
Eng.  Reprint  500;  Phipps  V.  Kelynge,  2  Ves. 
&  B.  57  note,  13  Rev.  Rep.  16,  35  Eng.  Re- 
print 242.  See  also  Connecticut  Trust,  etc., 
Co.  ?;.  llollister,  74  Conn.  228,  50  Atl.  750. 

68.  Morgan  r.  Morgan,  20  R.  I.  600,  40 
Atl.  730;  Williams  v.  Herrick,  19  R.  I.  197, 
32  Atl.  913;  Williams  Lewis,  6  II.  L.  Cas. 
1013,  5  Jur.  N.  S.  323,  28  L.  J.  Vh.  505,  7 
Wkly  Rop.  349,  10  Eng.  Reprint  1594;  South- 
hampton V.  Hertford,  2  Ves.  &  B.  54,  13  Rev. 
Rep.  IS,  35  Eng.  T!e])rint  239. 

69.  ConncHU'ui. —  Woodruff  v.  Marsh,  63 
Conn.  125,  20  Atl.  84(i,  38  Am.  St.  Rep.  346. 

Illinois. —  Tngraliam  v.  Ingrahani,  109  111. 

432,  48  N.  E.  5(il,  49  N.  E.  320. 
MaNfidehnficils. —  Dexter  r.  Harvard  College, 

170  Mass.  192,  57  N.  E.  371;  Odcll  Odoll, 
10  Allen  1. 

J'ennm/lvania. —  Philadclpliia  v.  Girard,  45 
I'm.  St.  9,  M  Am.  Dec.  .170;  Iliil.Viivd  v.  Miller, 
10  I'a.  St.  326;  Cnrran  v.  I'liihnielpliia  Trnst 
Co.,  15  I'liila,  84;  FraiikiiM'H  I^Mtnl,.',  27  Wkly. 

NoiCH   (JllH.  54.'). 

(inilfd,    hilalcN. —  lirigliiini    t\     I'l'Ler  licnl 
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Brigham  Hospital,  134  Fed.  513,  07  C.  C.  A. 
393;  Handley  v.  Palmer,  103  Fed.  39,  43  C.  C. 
A.  100;  Duggan  v.  Slocum,  92  Fed.  806,  34 
C.  C.  A.  676. 

Canada. —  See  Parkhurst  v.  Roy,  7  Ont. 
App.  614. 

See  39  Cent.  Dig.  tit.  "  Perpetuities,"  §  65 
et  seq. 

70.  Suppose  a  testator  directs  that  prop- 
erty shall  be  accumulated  for  fifty  years,  and 
then  be  paid  to  his  issue  living  at  that  time. 
Here  it  must  remain  uncertain  until  the  end 
of  tlie  fifty  years  v^hat  persons  will  be  en- 
titled. 

Maine. —  Andrev^s  v.  Lincoln,  95  Me.  541, 
50  Atl.  898,  56  L.  R.  A.  103. 

Massachusetts. —  Tliorndike  v.  Loring,  15 
Gray  391. 

Pennsylvania. —  In  re  Gerber,  196  Pa.  St. 
366,  46  Atl.  497;  In  re  Johnston,  185  Pa.  St. 
179,  39  Atl.  879,  64  Am.  St.  Rep.  621 ;  Rogers' 
Estate,  18  Phila.  99. 

England. —  Smith  v.  Cunningham,  L.  R.  13 
Jr.  480;  Boughton  v.  Boughton,  1  H.  L.  Cas. 
406,  9  Eng.  Reprint  815. 

Canada.—  Baker  v.  Stuart,  28  Ont.  439. 

See  39  Cent.  Dig.  tit.  "  Perpetuities,"  §  67 
et  ,teq. 

If  the  shares  of  the  persons  entitled  have 
not  been  ascertained,  the  rights  in  the  prop- 
erty are  not  vested.  Curtis  v.  Lukin,  5  Beav. 
147,  0  Jur.  721,  11  L.  J.  Ch.  380,  49  Eng. 
Reprint  533.  See  Beaumont  v.  Sowter,  19 
S.  Austr.  L.  Rep.  93.    Compare  supra,  V. 

If  there  is  a  gift  to  charity  on  a  condition 
precedent,  which  may  not  bo  determined  until 
tli<^  end  of  the  period  for  accuniulation,  and 
sncii  period  is  hoyond  the  limitations  of  the 
liulo,  the  gift  is  bad,  and  the  direction  for 
accHunulatioii  falls.  Bogevs'  Instate,  18  Phila. 
(Pa.)  99.  See  Chaniberlavno  v.  Brockott, 
L.  R.  8  Ch.  200,  42  L.  J.  Ch.  368,  28  L.  T. 
Rep.  N.  8.  248,  21  Wkly.  Re]).  299. 

71.  See  In  re  Wood,  [1894]  2  Ch.  310,  03 
L.  ,1.  Ch.  544. 

72.  See  .•^Hpni,  I. 
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petuities  existed.  The  intention  of  the  owner  having  been  tlms  determined,  the 
E,ule  is  to  be  applied.'^  If  an  instrument,  construed  without  reference  to  the 
existence  of  the  Rule,  is  really  ambiguous,  tl;e  courts  will  incline  to  such  construc- 
tion as  makes  the  provisions  consistent  with  the  EuleJ''  There  are,  moreover, 
cases  in  which  the  courts  would  seem,  in  the  first  instance,  to  have  been  influenced 
in  their  construction  of  an  instrument  by  their  desire  to  make  the  provisions  of 
the  instrument  consistent  with  the  Kule.''^ 

B.  Cy  Pres.  Where  land  is  devised  to  an  unborn  person  for  life,  remainder 
to  his  children  in  tail,  or  to  his  sons  in  tail  male,  the  unborn  person  is  held  to  take, 
in  the  first  case,  an  estate  tail,  and,  in  the  second  case,  an  estate  tail  male.'"  This 
constructioTi  is  adopted  under  the  doctrine  of  cy  pres,  since  remainders  to  the  issue 
of  an  unborn  person  are  too  remote ;  the  adoption  of  such  construction  makes  an 
exception  to  the  rule  that  the  construction  of  an  instrument  is  not  to  be  affected 
by  the  existence  of  the  Rule  against  Perpetuities." 

C.  Modifying-  Clauses.  Where  there  is  in  an  instrument  a  valid  limitation 
to  A,  and  then  in  a  later  part  of  the  instrument  there  is  a  clause  which  modifies 
the  limitation  already  made,  and,  by  modifying  it,  makes  it  in  part  too  remote,  the 
modifying  clause  will  be  rejected  altogether.''^    The  adoption  of  this  construction 


73.  Duiii^annon  v.  Smith,  12  CI.  &  F.  546, 
10  Jur.  721,  8  Eng.  Reprint  1523.  To  the 
same  effect  are  Reid  v.  Voorliees,  216  111. 
236,  74  N.  E.  804;  In  re  Stickney,  85  Md. 
79,  36  Atl.  654,  60  Am.  St.  Rep.  308,  35 
L.  R.  A.  693;  Coggins'  Appeal,  124  Pa.  St. 
10,  16  Atl.  579,  10  Am.  St.  Rep.  565;  Heas- 
man  v.  Pearse,  L.  R.  7  Ch.  275,  41  L.  J.  Ch. 
705,  26  L.  T.  Rep.  N.  S.  299,  20  Wldy.  Rep. 
271;  Hutchinson  v.  Tottenham,  [1898]  1  Ir. 
403 ;  Speakman  v.  Speakman,  8  Hare  180,  32 
Eng.  Ch.  180,  68  Eng.  Reprint  323. 

74.  Connecticut. —  St.  John  v.  Dann,  66 
Conn.  401,  34  Atl.  110;  Woodruff  v.  Marsh, 
63  Conn.  125,  26  Atl.  846,  38  Am.  St.  Rep. 
346;  Farnam  v.  Farnam,  53  Conn.  261,  2 
Atl.  325,  5  Atl.  682. 

Illinois. —  Chapman  v.  Cheney,  191  111.  574, 
61  N.  E.  363. 

Maryland. —  In  re  Stickney,  85  Md.  79,  36 
Atl.  654,  60  Am.  St.  Rep.  308,  35  L.  R.  A. 
693. 

Massachusetts. —  Gray  v.  Whittemore,  192 
Mass.  367,  78  N.  E.  422,  116  Am.  St.  Rep.  246. 

Pennsylvania. —  Siddall's  Estate,  180  Pa. 
St.  127,  36  Atl.  570;  McBride's  Estate,  152 
Pa.  St.  192,  25  Atl.  513;  Rhodes'  Estate,  147 
Pa.  St.  227,  23  Atl.  553;  Coggins'  Appeal, 
124  Pa.  St.  10,  16  Atl.  579,  10  Am.  St.  Rep. 
565;  Wolf's  Estate,  9  Wkly.  Notes  Cas. 
260. 

Texas. —  Hancock  v.  Butler,  21  Tex.  804. 

England. —  Pearks  v.  Moseley,  5  App.  Cas. 
714,  50  L.  J.  Ch.  57,  43  L.  T.  Rep.  N.  S.  449, 
29  Wkly.  Rep.  1;  In  re  Turney,  [1899]  2  Ch. 
739,  69*  L.  J.  Ch.  1,  81  L.  T.  Rep.  N.  S.  548, 
48  Wkly.  Rep.  96;  In  re  Powell,  [1898]  1 
Ch.  227,  67  L.  J.  Ch.  148,  77  L.  T.  Rep.  N.  S. 
649,  46  Wkly.  Rep.  231;  In  re  Beyan,  34 
Ch.  D.  716,  56  L.  J.  Ch.  652,  56  L.  T.  Rep. 
N.  S.  277,  35  Wkly.  Rep.  400. 

See  39  Cent.  Dig.  tit.  "  Perpetuities,"  §  67 
et  sea. 

75'.  Edgerly  r.  Barker,  60  N.  H.  434,  31 
Atl.  900,  28  L.  R.  A.  328;  Gray  Perp.  (2d 
ed.)  390;  In  re  Coppard,  35  Ch.  D.  350,  56 
L.  J.  Ch.  606,  56  L.  T.  Rep.  N.  S.  359,  35 


Wkly.  Rep.  473;  Mogg  v.  Mogg,  1  Meriy. 
654,  15  Rey.  Rep.  185,  35  Eng.  Reprint  811; 
Forth  V.  Chapman,  1  P.  Wms.  663,  24  Eng. 
Reprint  559 ;  Leach  v.  Leach,  2  Y.  &  Coll.  495, 
21  Eng.  Ch.  495,  63  Eng.  Reprint  222.  See 
In  re  Mervin,  [1891]  3  Ch.  197,  60  L.  J.  Ch. 
671,  65  L.  T.  Rep.  N.  S.  186,  39  Wkly.  Rep. 
697. 

On  construction  of  gifts  to  A,  but  if  A 
"  dies  without  issue,"  to  B,  see  supra,  III,  D, 
4,  notes  72,  73. 

76.  Pitt  V.  Jackson,  2  Bro.  Ch.  51,  29  Eng. 
Reprint  27 ;  Robinson  v.  Hardcastle,  2  T.  R. 
241,  1  Rey.  Rep.  467. 

77.  Suppose  land  was  devised  to  an  un- 
born person  for  life,  remainder  to  his  chil- 
dren in  fee.  The  unborn  person  would  not  be 
held  to  take  a  fee,  under  the  doctrine  of  cy 
pres.  That  doctrine  is  neyer  applied  where 
the  enlarged  estate  giyen  to  the  unborn  per- 
son would  allow  persons  to  take  the  property, 
who  were  not  within  the  scope  of  the  gifts 
marked  out  by  the  testator.  If  a  gift  to  A 
for  life,  remainder  to  A's  children  in  tail,  is 
changed  into  a  gift  to  A  in  tail,  the  persons 
to  be  entitled  are  not  changed ;  but  if  a  gift 
to  A  for  life,  remainder  to  A's  children  in 
fee,  is  changed  into  a  gift  to  A  in  fee,  then, 
if  A  died  childless,  his  collateral  heirs  would 
take  and  they  were  not  within  the  scope  of 
the  gifts  marked  out  by  the  testator.  See 
Wood  r.  Griffin,  46  N.  H.  230;  Hale  v.  Pew, 
25  Beay.  335,  53  Eng.  Reprint  665.  Compare 
Allyn  V.  Mather,  9  Conn.  114;  Gibson  v.  Mc- 
Neely,  11  Ohio  St.  131. 

The  courts  incline  against  any  extension  of 
the  doctrine  of  the  text.  In  re  Mortimer, 
[19051  2  Ch.  502,  74  L.  J.  Ch.  745,  93  L.  T. 
Rep.  N.  S.  459;  In  re  Rising,  [1904]  1  Ch. 
533,  73  L.  J.  Ch.  455,  90  L.  T.  Rep.  N.  S. 
504. 

78.  Suppose  there  is  a  limitation  to  each 
of  the  testator's  grandchildren,  and  then  a 
later  clause  directing  that  the  share  of  each 
grandchild  shall  be  settled  on  it  for  life, 
remainder  to  its  children.  The  remainder 
to  the  great  grandchildren  is  too  remote,  and 
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makes  a  second  exception  to  the  rule  that  tlie  construction  of  an  instrument  is  not 
to  be  affected  by  the  existence  of  the  Rule  against  Perpetuities.  Wliere  inde- 
pendent gifts'''*  are  made  to  several  persons  by  one  description,  any  modifying 
clause  will  be  rejected  only  as  to  those  gifts  where  the  modification  would  produce 
an  invalid  limitation.^" 

D.  Separable  Limitations.  Limitations  may  be  made  on  separate  contin- 
gencies, as  where  property  is  devised  in  trust  for  A  for  life,  and  then  for  such  of 
A's  children  as  reach  twenty-two,  but  if  A  dies  without  leaving  children  surviv- 
ing, or  if  none  of  the  surviving  children  reach  twenty-two,  then  to  B.  Here  the 
testator  has  himself  stated  separately  the  two  contingencies,  on  the  happening  of 
either  of  which  B  is  to  become  entitled.  The  first  contingency  must  be  deter- 
mined within  the  limits  of  tlie  Rule,  and  if  A  does  die  without  children  surviv- 
ing B  takes.  This  limitation  to  B  is  not  destroyed,  because  within  the  words  of 
the  will  there  is  another  limitation  to  B  which  is  too  remote.^"-  But  if  the  person 
making  the  limitations  has  not  himself  made  the  limitations  dependent  on  separate 
contingencies,  the  courts  will  not  take  his  language  and  evolve  from  it  separate 
contingencies.^^    To  this  rule  two  exceptions  are  established  in  England.^^ 


therefore  the  whole  modifying  clause  will  be 
rejected,  and  the  grandchildren  will  take  ab- 
solute interests.  Slade  v.  Patten,  68  Me.  380; 
Sears  v.  Putnam,  102  Mass.  5 ;  In  re  Hancock, 
[1901]  1  Ch.  482,  70  L.  J.  Ch.  114,  84  L.  T. 
Eep.  N.  S.  163;  Cooke  v.  Cooke,  38  Ch.  D. 
202,  59  L.  T.  Eep.  N.  S.  693,  36  Wkly.  Rep. 
756;  Kampf  v.  Jones,  1  Jur.  814,  2  Keen  756, 
7  L.  J.  Ch.  63,  15  Eng.  Ch.  756,  48  Eng.  Re- 
print 821;  Arnold  v.  Congreve,  8  L.  J.  Ch. 
0.  S.  88,  1  Russ.  &  M.  209,  5  Eng.  Ch.  209, 
39  Eng.  Reprint  80,  Taml.  347,  12  Eng.  Ch. 
347,  48  Eng.  Reprint  138. 

79.  See  supra,  Y,  B. 

80.  In  re  Ferneley,  [1902]  1  Ch.  543,  71 
L.  J.  Ch.  422,  86  L.  T.  Rep.  N.  S.  413,  50 
Wkly.  Rep.  346;  In  re  Russell,  [1895]  2  Ch. 
698,  64  L.  J.  Ch.  891,  73  L.  T.  Rep.  N.  S.  195, 
12  Reports  499,  44  Wkly.  Rep.  100. 

81.  Brown  v.  Wright,  194  Mass.  540,  80 
N.  E.  612;  Gray  v.  Whittemore,  192  Mass. 
367,  78  N.  E.  422,  116  Am.  St.  Rep.  246; 
Stone  V.  Bradlee,  183  Mass.  165,  66  N.  E.  708; 
Jackson  v.  Phillips,  14  Allen  (Mass.)  539. 
See  also  Keyes  v.  Northern  Trust  Co.,  227 
111.  354,  81  N.  E.  384;  Seaver  v.  Fitzgerald, 
141  Mass.  401,  6  N.  E.  73;  Ackerman  v.  Vree- 
land,  14  N.  J.  Eq.  23;  Dunlap  v.  Dunlap,  4 
Desauss.  Eq.  (S.  C.)  305;  Perkins  v.  Fisher, 
59  Fed.  801,  8  C.  C.  A.  270;  In  re  Bowles, 
[1905]  1  Ch.  371,  74  L.  J.  Ch.  338,  92  L.  T. 
Eep.  N.  S.  556;  Miles  v.  Harford,  12  Ch.  D. 
601,  41  L.  T.  Rep.  N.  S.  378;  Cambridge  v. 
Rous,  25  Bcav.  409,  53  Eng.  Eeprint  693; 
Monypemiy  v.  Doring,  2  Do  G.  M.  &  G.  145,  7 
Jur.  467,  22  L.  J.  Ch.  313,  51  Eng.  Ch.  112, 
42  Eng.  Eyprint  826;  Ferrand  (;.  Wilson,  4 
Hare  344,  9  Jur.  860,  15  L.  J.  Ch.  41,  30  Eng. 
Ch.  344,  67  Eng.  Reprint  680;  Goring  v. 
Howard,  18  L.  J.  Ch.  105,  16  Sim.  395,  39 
Eng.  ('h.  395,  00  Eng.  Reprint  02(1;  Jy^ako  v. 
Eoliinson,  2  Mcriv.  363,  10  l{ev.  Rep.  168,  35 
Eng.  Rein  int  079 ;  Longliead  v.  Phelps,  W.  Bl. 
70). 

82.  SuppoHO  property  \n  dcvi.sed  in  trust 
for  A  for  life,  nnd  tlien  for  Hucli  of  A'h  chil- 
dren HH  read)  i  wciii y-tvvo,  ))iit  if  no  cliild  of 
A  TiwUf'M  Iwenty-tvvo,  tlien  for  It.    A  dicH, 
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never  having  had  a  child.  But  the  gift  to 
B,  as  framed,  is  dependent  on  a  contingency 
which  need  not  necessarily  have  been  deter- 
mined within  the  limits  of  the  Rule,  and  so 
the  gift  is  void.  The  court  will  not  mould  the 
language  to  fit  the  event  which  has  happened. 
Hancock  v.  Watson,  [1902]  A.  C.  14,  71  L.  J. 
Ch.  149,  85  L.  T.  Rep.  N.  S.  729,  50  Wkly. 
Rep.  321;  In  re  Hancock,  [1901]  1  Ch.  482, 
70  L.  J.  Ch.  114,  84  L.  T.  Rep.  N.  S.  163; 
In  re  Bence,  [1891]  3  Ch.  242,  60  L.  J.  Ch. 
636,  65  L.  T.  Rep.  N.  S.  530;  Dungannon  v. 
Smith,  12  CI.  &  F.  546,  10  Jur.  721,  8  Eng. 
Reprint  1523;  Proctor  v.  Bath,  2  H.  Bl.  358; 
Ibbetson  v.  Ibbetson,  10  Sim.  495,  16  Eng. 
Ch.  495,  59  Eng.  Reprint  707. 

83.  The  first  exception  was  established  by 
the  case  of  Evers  f.  Challis,  7  H.  L.  Cas.  531, 
5  Jur.  N.  S.  825,  29  L.  J.  Q.  B.  121,  7  Wkly. 
Rsp.  622,  11  Eng.  Reprint  212.  Land  was 
devised  to  A  for  life,  remainder  to  her  sons 
attaining  twenty-three ;  but,  in  case  A  died 
without  leaving  a  son  who  should  attain 
twenty-three,  to  B.  A  died  without  ever  hav- 
ing had  any  children.  Here  the  court  did 
take  the  language  of  the  will  and  separated 
it  into  two  contingencies ;  one,  that  A  should 
die  without  children,  and  the  other  that  A 
should  have  no  son  reaching  twenty-three. 
If  A  died  without  children,  the  interest  of 
B  would  take  effect  as  a  remainder;  if  no 
son  of  A  reached  twenty-three,  it  would  take 
eflfect  as  an  executory  devise.  The  court  held 
that  the  contingencies  could  be  separated  in 
such  a  case.  Later  cases  in  England  have  re- 
fused to  extend  the  doctrine  of  Evers  i\  Challis, 
supra.  See  Hancock  v.  Watson,  [1902]  A.  C. 
14,  71  L.  J.  Ch.  149,  85  L.  T.  Rep.  N.  S. 
729,  50  Wkly.  Rep.  321  ;  In  re  Bence,  [1891] 
3  Ch.  242,  60  L.  J.  Ch.  636,  05  L.  T.  Rep.  N.  S. 
530;  In  rc  Hancock,  [1001]  1  Ch.  482.  70 
L.  J.  Ch.  114,  84  L.  T.  Rep.  N.  S.  163;  Gray 
Porp.  (2d  ed.)  §  338  ct  seq.  See  also  Ti- 
niaiuis  r.  Dngan,  40  Md.  402;  Halsey  v.  God- 
diird.  86  Kod.  25. 

The  secQnd  exception  was  eslabliahod  by 
tlio  ciiHc  of  l*(>lhain  r.  Gregory,  3  Bro.  P.  C. 
201,  1  Eng.  Reprint  1271.    Suppose  person- 
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X.  CONFLICT  OF  LAWS. 

The  law  governing  the  creation  of  future  interests  is  not  the  same  in  all  juris- 
dictions.** The  validity  of  limitations  in  land  is  detennined  by  the  law  of  the 
jurisdiction  in  which  the  land  lies.^^  This  applies  to  limitations  in  terms  for 
years.^®  The  validity  of  limitations  in  personalty  created  by  will  may  be  deter- 
mined solely  by  the  law  of  the  testator's  domicile ;  but  there  is  a  considerable 
body  of  authority  in  which,  on  the  determination  of  the  validity  of  such  limita- 
tions, the  law  of  the  legatee's  domicile  was  allowed  to  control.^**  The  authorities 
respecting  the  validity  of  linaitations  in  personalty  created  by  conveyance  inter 
vivos  are  scanty.^^  Where  the  testator  has  directed  an  immediate,  absolute  con- 
version of  property,  the  validity  of  the  limitations  created  will  be  determined  as 
though  such  conversion  had  taken  place  at  testator's  death. 

XI.  STATUTORY  CHANGES, 

A.  The  New  York  Statutes  —  l.  In  General.  The  New  York  statutes  on  the 
subject  of  perpetuities  depart  so  widely  from  the  connnon  law  that  they  make  a 
system  in  themselves,  calling  in  the  main  for  independent  statement.^* 


alty  is  given  to  A  for  life,  remainder  to  the 
first  and  other  sons  of  A  in  tail  male,  re- 
mainder to  B  for  life,  remainder  to  the  first 
and  other  sons  of  B  in  tail  male.  Here,  if  A 
dies  without  sons,  the  sons  of  B,  upon  B's 
death,  are  allowed  to  take.  See  In  re  Low- 
man,  [1895]  2  Ch.  348,  64  L.  J.  Ch.  567,  72 
L.  T.  Rep.  N.  S.  816,  12  Reports  362. 
i84.  See  infra,  XI. 

85.  Connecticut. —  Clark's  Appeal,  70  Conn. 
195,  39  Atl.  155;  Wheeler  v.  Fellowes,  62 
Conn.  238. 

Massachusetts. —  Fellows  v.  Miner,  119 
Mass.  541. 

Minnesota. —  In  re  Tower,  49  Minn.  371,  52 
N.  W.  27. 

Neio  York.— Lee  v.  Tower,  124  N.  Y.  370, 
26  N.  E.  943;  Hobson  v.  Hale,  95  N.  Y.  588; 
Knox  V.  Jones,  47  N.  Y.  389 ;  White  v.  How- 
ard, 46  N.  Y.  144;  Trowbridge  v.  Trow- 
bridge, 5  N.  Y.  App.  Div.  318,  39  N.  Y.  Suppl. 
241  [affirmed  in  158  N.  Y.  682,  52  N.  E. 
1126];  Bremer  v.  Penniman,  11  Hun  147 
[affirmed  in  72  N.  Y.  603]. 

'North  Dakota.—  Penfield  v.  Tower,  1  N.  D. 
216,  46  N.  W.  413. 

Wisconsin.—  Ford  v.  Ford,  70  Wis.  19,  33 
N.  W.  188,  5  Am.  St.  Rep.  117,  72  Wis.  621, 
40  N.  W.  502. 

86.  Lee  v.  Tower,  124  N.  Y.  370,  26  N.  E. 
943;  Freke  v.  Carbery,  L.  R.  16  Eq.  461,  21 
Wkly.  Rep.  835.  Compare  Despard  v.  Church- 
ill, 53  N.  Y.  192. 

87.  Hussey  v.  Sargent,  116  Ky.  53,  75 
S.  W.  211,  25  Ky.  L.  Rep.  315;  Fellows  v. 
Miner,  119  Mass.  541;  Dammert  v.  Osborn, 
140  N.  Y.  30,  35  N.  E.  407;  Cross  v.  U.  S. 
Trust  Co.,  131  N.  Y.  330,  30  N.  E.  125,  27 
Am.  St.  Rep.  597,  15  L.  R.  A.  606;  Bascom 
V.  Albertson,  34  N.  Y.  584;  De  Renne's  Es- 
tate, 12  Wkly.  Notes  Cas.  (Pa.)  94. 

88.  Hope  V.  Brewer,  136  N.  Y.  126,  32 
N.  E.  558,  18  L.  R.  A.  458;  Chamberlain  v. 
Chamberlain,  43  N.  Y.  424;  Maniee  v.  Man- 
ice,  43  N.  Y.  303;  Mapes  v.  American  Home 


Missionary  Soc,  33  Hun  (N.  Y.)  360.  See 
also  Robb  v.  Wasliington,  etc..  College,  103 
N.  Y.  App.  Div.  327,  93  N.  Y.  Suppl.  92 
[affirmed  in  185  N.  Y.  485,  78  N.  E.  359] ; 
Fordyee  v.  Bridges,  17  L.  J.  Ch.  185,  2  Phil. 
497,  22  Eng.  Ch.  497,  41  Eng.  Reprint  1035. 
A,  domiciled  in  state  X,  by  will  made  a  pro- 
vision in  favor  of  a  corporation  of  state  Y. 
The  provision  was  valid  in  state  Y,  and 
would  have  been  valid  in  state  X  if  made  in 
favor  of  a  corporation  of  state  X.  It  was, 
by  comity,  held  valid  by  the  courts  of  state 
X.  Iglehart  v.  Iglehart,  204  U.  S.  478,  27 
S.  Ct.  329,  51  L.  ed.  575. 

89.  See  Robb  v.  Washington,  etc..  College, 
103  N.  Y.  App.  Div.  327,  93  N.  Y.  Suppl.  92; 
Fowler's  Appeal,  125  Pa.  St.  388,  17  Atl. 
431,  II  Am.  St.  Rep.  902;  Heywood  v.  Hey- 
wood,  29  Beav.  9,  7  Jur.  N.  S.  228,  30  L.  J. 
Ch.  155,  3  L.  T.  Rep.  N.  S.  429,  9  Wkly.  Rep. 
62,  54  Eng.  Reprint  527. 

90.  See  In  re  Tower,  49  Minn.  371,  52 
N.  W.  27;  Hope  v.  Brewer,  136  N.  Y.  126,  32 
N.  E.  558,  18  L.  R.  A.  458;  Chamberlain  v. 
Chamberlain,  43  N.  Y.  424 ;  Penfield  v.  Tower, 
I  N.  D.  216,  46  N.  W.  413;  Becker  v. 
Chester,  115  Wis.  '90,  91  N.  W.  87,  650.  Com- 
pare Parkhurst  v.  Roy,  7  Ont.  App.  614. 

91.  Wliere  the  New  York  law  does  not 
difi'er  from  the  common  law,  the  New  York 
decisions  have  been  cited  in  connection  with 
those  of  other  jurisdictions.  The  only  sub- 
jects on  which  New  York  decisions  have  been 
so  cited  are  found  supra,  III,  B,  4,  note  40; 
III,  D,  3  note,  66;  IV,  F,  note  99;  VII,  C, 
note  47;  X,  notes  89,  90. 

For  authorities  under  the  law  before  the 
Revised  Statutes  see  Chwatal  v.  Schreiner, 
148  N.  Y.  683,  43  N.  E.  166;  Auburn  Theo- 
logical Seminary  v.  Kellogg,  16  N.  Y.  83; 
Tator  V.  Tator,  4  Barb.  (N.  Y.)  431;  Hill  v. 
Hill,  4  Barb.  (N.  Y.)  419;  Thomson  v.  Liv- 
ingston, 4  Sandf.  (N.  Y.)  539;  Paterson  V. 
Ellis,  11  Wend.  (N.  Y.)  259;  Moffat  V. 
Strong,  10  Johns.  (N.  Y.)  12;  Lovett  v.  Bu- 
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2.  Suspension  of  the  Absolute  Power  of  Alienation  of  Realty  —  a.  In 
General.  Tlie  absolute  power  of  alienation  is  suspended  wlien  there  ai'e  no  per- 
sons in  being  by  whom  an  aljsohite  fee  in  possession  can  be  conveyed/^  An 
absolute  fee  is  a  fee  not  defeasible  or  conditional.^^  The  statute  requires,  not 
that  the  absolute  fee  with  the  right  of  possession  shall  vest  within  the  statutory 
limit,  but  that  there  shall  be  no  interest  which  may  remain  inalienable  beyond 
the  statutory  limit.^*  At  common  law  it  is  contingent  interests  which  are  obnoxious 
as  perpetuities      under  the  New  York  statutes  it  is  inalienable  interests.^^ 

b.  Interests  Causing-  Suspension  —  (i)  Limitations  Under  Which  Per- 
sons Not  in  Being  May  Become  Entitled.  Limitations  in  favor  of  per- 
sons not  in  being  obviously  suspend  the  absolute  power  of  alienation.  Any  limi- 
tation therefore  under  which  a  person  may  become  entitled  who  ujust  not 
necessarily  come  into  being  within  the  statutory  limit,  if  at  all,  is  invalid.  Thus 
of  a  limitation  to  such  of  the  issue  of  A  as  may  be  living  at  the  termination  of 
three  or  more  lives  or  minorities,  or  at  the  termination  of  a  period  not  measured 
by  lives."^  Similarly  of  a  limitation  to  a  corporation  which  must  not  necessarily 
be  formed  within  the  statutory  limit,  if  at  all."^ 


loid,  3  Barb.  Ch.  (N.  Y.)  137;  Ferris  v.  Gib- 
son, 4  Edw.  (N.  Y.)  707;  Conldin  v.  Conk- 
lin,  3  Sandf.  Ch.  (N.  Y.)  64. 

92.  N.  Y.  Laws  (1896),  c.  547,  §  32,  pro- 
vide as  follows :  "  The  absolute  power  of 
alienation  is  suspended,  when  there  are  no 
persons  in  being  by  whom  an  absolute  fee  in 
possession  can  be  conveyed.  Every  future 
estate  shall  be  void  in  its  creation,  which 
shall  suspend  the  absolute  power  of  aliena- 
tion, by  any  limitation  or  condition  what- 
ever, for  a  longer  period  than  during  the 
continuance  of  not  more  than  two  lives  in 
being  at  the  creation  of  the  estate;  except 
that  a  contingent  remainder  in  fee  may  be 
created  on  a  prior  remainder  in  fee,  to  take 
effect  in  the  event  that  the  persons  to  whom 
the  first  remainder  is  limited,  die  under  the 
age  of  twenty-one  years,  or  on  any  other 
contingency  by  which  the  estate  of  such  per- 
sons may  be  determined  before  they  attain 
full  age.  For  the  purposes  of  this  section  a 
minority  is  deemed  a  part  of  a  life  and  not 
an  absolute  term  equal  to  the  possible  dura- 
tion of  such  minority." 

93.  N.  Y.  Laws  (1896),  e.  547,  §  21.  A 
limitation  to  A  and  his  heirs,  without  quali- 
fication, gives  A  an  absolute  fee.  A  limita- 
tion to  A  and  his  heirs,  but  if  A  dies  unmar- 
ried, tlien  to  B  and  his  heirs,  gives  A  a  de- 
feasible fee.    See  supra,  III,  D. 

94.  There  may  be  many  interests  in  the 
land;  Iho  statute  is  concerned  only  with  the 
alienability  of  whatever  interests  there  are. 
If  there  are  persons  in  being  who  by  their 
united  action  can  convey  an  absolute  fee  in 
possession,  the  absolute  power  of  alienation 
is  not  suspended  at  all.  See  Thiclcr  r.  Ray- 
ner,  115  N.  Y.  App.  Div.  620,  100  N.  Y. 
Siippl.  993  [affirmed  in  190  N.  Y.  546,  83 
N.  K.  11331;  (jrnliam  ».  Graham,  49  Misc. 
(N.  Y.)  4,  97  N.  Y.  Snppl.  779. 

95.  See  supra,  TV,  15. 

96.  Sec  infra,  XI,  A,  2,  c,  (i). 

Is  it  then  ever  important,  under  the  Now 
Yf)rk  Ht.'iliitcH,  to  dpterniinc  wlietlior  iin  in- 
tfrest  iH  vested  or  contingent?  (See  infra, 
notes  '.>■(),  .■to,  39,  Kl. 
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97.  Herzog  v.  Title  Guarantee,  etc.,  Co.,  177 
N.  Y.  86,  69  N.  E.  283,  67  L.  R.  A.  146;  Van- 
derpoel  v.  Loew,  112  N.  Y.  16/,  19  N.  E.  481; 
Manice  v.  Manice,  43  N.  Y.  303 ;  Monarque  v. 
Requa,  53  How.  Pr.  (N.  Y.)  438;  Hone  r. 
Van  Schaick,  20  Wend.  (N.  Y.)  564;  Thomas' 
Estate,  Tuck.  Surr.  (N.  Y.)  367.  Suppose 
the  limitation  is  not  to  the  issue,  but  to 
the  children  of  A.  Under  this  limitation 
only  issue  of  the  first  generation  may  become 
entitled  (see  Dana  v.  Murray,  122  N.  Y.  604, 
26  N.  E.  21;  Wright  v.  Mercein,  34  Misc. 
(N.  Y.)  414,  69  N.  Y.  Suppl.  936)  and  all 
must  necessarily  come  into  being  within  the 
life  of  A.  But  suppose  the  limitation  is  to 
A  for  life^  remainder  to  her  children,  if  any, 
or,  if  she  has  no  children  then  to  the  chil- 
dren of  B  and  C.  Until  the  termination  of 
the  lives  of  A,  B,  and  C,  persons  who  may 
become  entitled  may  come  into  being,  and  the 
limitation  is  therefore  invalid.  Du  Bois  v. 
Ray,  35  N.  Y.  162.  To  the  same  effect  see 
Brown  v.  Evans,  34  Barb.  (N.  Y.)  594.  The 
absolute  power  of  alienation  was  suspended, 
but  not  for  an  illegal  period,  by  limitations 
under  which  persons  not  in  being  might  be- 
come entitled  in  Wilson  v.  White,  109  N.  Y. 
59,  15  N.  E.  749,  4  Am.  St.  Rep.  420;  Gra- 
ham V.  Fountain,  2  N.  Y.  Suppl.  598. 

98.  Since  the  enactment  of  N.  Y.  Laws 
(1893),  c.  701,  and  the  decision  of  Allen  v. 
Stevens,  161  N.  Y.  122,  55  N.  E.  568,  property 
given  for  charitable  purposes  may  pass  to  a 
corporation  not  necessarily  formed  within  the 
statutory  limit.  See  infra,  XI,  A,  6.  Prior 
to  this  enactment  a  gift  even  for  charitable 
purposes  could  not  be  made  to  a  corporation 
rot  in  existence  unless  such  corporation  must 
necessarily  be  formed  within  the  statutory 
limit,  if  at  all.  Tilden  v.  Green,  130  N.  Y. 
29,  28  N.  E.  880,  27  Am.  St.  Rep.  487,  14 
L.  R.  A.  33;  People  r.  Simonson,  120  N.  Y. 
299,  27  N.  380;  Booth  r.  Christ  Baptist 
Clun-cli,  120  N.  Y.  215,  28  N.  E.  238;  Cruik- 
sliMiik  P.  Homo  for  Friendless,  113  N.  Y.  337, 
2)  N.  K.  64,  4  L.  R.  A.  MO;  Rose  r.  Rose.  4 
Abb.  Dec.  (N.  Y. )  108;  /n  rr.  New  York,  55  Mun 
(N.  Y.)  204,  7  N.  Y.  Suppl.  830  [affirmed  in 
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(ii)  Trusts,  THE  Beneficial  Interest  IN  Which  Is  Inalienable.  Express 
trusts  of  realty  tnay  be  created  for  the  following  purposes:  (1)  To  sell  land  for 
the  benefit  of  creditors ;  (2)  to  sell,  mortgage,  or  lease  lands  for  the  benefit  of 
legatees,  or  for  the  purpose  of  satisfying  any  charge  thereon;  (3)  to  receive  the 
rents  and  profits  of  land  and  ajDply  them  to  the  use  of  any  person  during  the  life 
of  such  person,  or  any  shorter  term ;  (-i)  to  receive  the  rents  and  profits  of  land, 
and  to  accumulate  the  same.^^  The  beneficial  interest  in  a  trust  of  the  third  class 
is  made  inalienable  by  statute,^  and  it  has  long  been  settled  that  such  a  trust  sus- 
pends the  absolute  power  of  alienation.  Any  such  trust  therefore  which  must 
not  necessarily  terminate  within  the  statutory  limit  is  invalid.^  The  courts  are 
liberal  in  determining  what  trusts  may  be  created  under  the  provisions  for  trusts 
of  the  third  class.  It  is  now  held  that  these  provisions  authorize  not  only  trusts 
to  receive  the  rents  and  profits  and  pay  them  to  a  beneficiary,'^  but  also  trusts  to 
receive  the  rents  and  profits  and  therefrom  to  pay  an  annuity  to  a  beneficiary.^ 

(ill)  PiPERATivE  Powers,  the  Beneficial  Interest  in  Which  Is  Inalien- 
able. Where  persons  other  than  the  grantee  of  the  power  ^  have  any  interest  in 
its  execution,  the  power  is  held  in  trust ;  ^  and  every  trust  power,  unless  its 
execution  is  expressly  made  to  depend  on  the  will  of  the  grantee,  is  imperative, 
and  imposes  a  duty  upon  the  grantee  the  performance  of  which  may  be  com- 
pelled for  the  benefit  of  the  persons  interested.''  If  an  imperative  power  is  to  be 
exercised  for  the  benefit  of  a  person  not  in  being,  or  semhle  for  the  benefit  of  a 
trustee  under  a  trust  of  the  third  class,  the  power  suspends  the  absolute  power 
of  alienation.  The  power  is  therefore  invalid,  if  all  persons  who  may  become  enti- 
tled under  the  exercise  of  the  power  must  not  necessarily  come  into  being  within 


119  X.  Y.  660,  24  N.  E.  852].  SerrChlc  that 
these  authorities  would  still  control  the 
validity  of  a  limitation  to  corporations  not  in 
existence  in  cases  where  the  property  is  not 
given  for  charitable  purposes. 

99.  N.  Y.  Laws  (1896),  c.  547,  §  76. 

1.  N.  Y.  Laws  (1896),  c.  547,  §  83.  The 
inalienability  results,  not  from  the  fact  that 
the  law  gives  effect  to  restraints  on  the 
alienation  of  the  beneficial  interest  imposed 
by  the  creator  of  the  trust,  but  from  the 
command  of  the  statute.  The  creator  of  the 
trust  cannot  make  the  interest  of  the  bene- 
ficiary alienable.  Coster  v.  Lorillard,  14 
Wend.  (N.  Y.)  265.  And  where  the  bene- 
ficiary of  a  trust  to  continue  for  the  bene- 
ficiary's life  was  also  made  the  donee  of  a 
power,  it  was  held,  to  give  effect  to  both 
provisions,  that  the  power  extended  only  over 
the  remainder.  Crooke  f.  Kings  County,  97 
N.  Y.  421. 

2.  Herzog  v.  Title  Guarantee,  etc.,  Co.,  177 
N.  Y.  86,  69  K  E.  283,  67  L.  E.  A.  146.  Such 
a  trust  has  proved  to  be  the  most  frequent 
cause  of  an  illegal  suspension  of  the  absolute 
power  of  alienation.  There  are  about  five 
hundred  decisions  in  the  New  York  reports 
on  the  subject  of  perpetuities,  and  a  large 
proportion  of  these  could  be  properly  cited 
in  support  of  the  text.  In  addition  therefore 
to  the  case  given  above,  only  such  cases  are 
here  given  as  are  not  cited  elsewhere  in  this 
article.  Gueutal  v.  Gueutal,  113  N.  Y.  App. 
Div.  310,  98  N.  Y.  Suppl.  1002;  Almstaedt  v. 
Bendick,  47  N.  Y.  App.  Div.  265,  61  N.  Y. 
Suppl.  1019;  Walker  v.  Taylor,  15  N.  Y.  App. 
Div.  452,  44  N.  Y.  Suppl.  446;  Cowen  v. 
Rinaldo,  82  Hun  (N.  Y.)  479,  31  N.  Y. 
Suppl.    554;    O'Brien   v.   Mooney,   5  Duer 


(N.  Y.)  51;  In  re  Bruchaeser,  49  Misc. 
(N.  Y.)  194,  98  N.  Y.  Suppl.  937;  Finch  v. 
Wilkes,  17  Misc.  (N.  Y.)  428,  41  N.  Y. 
Suppl.  227;  Case  v.  Case,  16  Misc.  (N.  Y.) 
393,  39  N.  Y.  Suppl.  530;  Giraud  v.  Giraud, 
58  How.  Pr.  (N.  Y.)  175;  Coster  v.  Lorillard, 
14  Wend.  (N.  Y.)  265;  Scott  v.  Monell,  1 
Eedf.  Surr.  (N.  Y.)  431. 

3.  Moore  v.  Hegeman,  72  N.  Y.  376;  Ver- 
non V.  Vernon,  53  N.  Y.  351;  Leggett  v.  Per- 
kins, 2  N.  Y.  297.  See  also  Kiali  v.  Grenier, 
56  N.  Y.  220;  De  Kay  c.  Irving,  5  Den. 
(N.  Y.)  646;  Gott  v.  Cook,  7  Paige  (N.  Y.) 
521  [affirmed  in  24  Wend.  641,  35  Am.  Dee. 
641];  Cruger  v.  Douglas,  4  Edw.  (N.  Y.) 
433  {affirmed  in  5  Barb.  225]. 

4.  Eobb  V.  Washington,  etc..  College,  185 
N.  Y.  485,  78  N.  E.  359 ;  Herzog  k.  Title  Guar- 
antee, etc.,  Co.,  177  N.  Y.  86,  69  N.  E.  283,  67 
L.  E.  A.  146;  Brown  v.  Quintard,  177  N.  Y. 
75,  69  N.  E.  225;  Cochrane  v.  Schell,  140 
N.  Y.  516,  35  N.  E.  971  [explaining  Hawley 
V.  James,  16  Wend.  (N.  Y.)  61,  and  over- 
ruling on  this  point  Lang  v.  Ropke,  5  Sandf.. 
(N.  Y.)  363;  Grifi'en  v.  Ford,  1  Bosw. 
(N.  Y.)  123];  Dodge  v.  Pond,  23  N.  Y.  69; 
Matter  of  Trotter,  104  N.  Y.  App.  Div.  188,, 
93  N.  Y.  Suppl.  404  [a/firmed  in  182  N.  Y. 
465,  75  N.  E.  305];  Hooker  v.  Hooker,  41 
N.  Y.  App.  Div.  235,  58  N.  Y.  Suppl.  536; 
MeSorley  v.  Wilson,  4  Sandf.  Ch.  (N.  Y.) 
515.  See  also  Smith  v.  Havens  Relief  Fund 
Soc,  44  Misc.  (N.  Y.)  594,  90  N.  Y.  Suppl. 
168;  Donaldson  v.  American  Tract  Soc,  1 
Thomps.  &  C.  (N.  Y.)  addenda  15;  Matter 
of  Russell,  5  Dem.  Surr.  (N.  Y.)  388. 

5.  Nature  of  a  power  see  supra,  VII. 

6.  N.  Y.  Laws  (1896),  c.  547,  §§  117,  118., 

7.  N.  Y.  Laws  (1896),  c.  547,  §  137. 
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the  statutory  limit,  if  at  all,^  or  semUe  if  the  trust  must  not  necessarily  cease  within 
the  statutory  liiriit.^ 

e.  Interests  and  Disabilities  Not  Causing  Suspension  —  (i)  Alienable  Inter- 
ESTS.  Alienable'"  interests,  whether  legal  or  equitable,  vested  or  contingent,  do 
not  suspend  the  absolute  power  of  alienation.  Thus  of  present  legal  estates  for 
life  or  years,"  mortgages  and  judgments,'^  and  charges,''*  including  annuities 
charged  upon  realty  but  not  supported  by  a   trust.^*    Thus  also  of  rever- 


8.  Thus  of  a  power  to  sell  property  and 
divide  the  proceeds  among  the  issue  of  A  ( see 
supra,  note  97 ) ,  living  at  the  end  of  a  period 
not  measured  by  lives.  Dana  v.  Murray,  122 
N.  Y.  004,  2G  N.  E.  21;  Haynes  v.  Sherman, 
117  N.  Y.  433,  22  N.  E.  938;  Trowbridge  v. 
Metcalf,  5  N.  Y.  App.  Div.  318,  39  N.  Y. 
Suppl.  241 ;  Kilpatrick  v.  Barron,  54  Hun 
(N.  Y.)  322,  7  N.  Y.  Suppl.  542  [affirmed  in 
125  N.  Y.  751,  26  N.  E.  925].  See  also  Rad- 
ley  V.  Kuhn,  97  N.  Y.  26;  Hone  v.  Van 
Sehaick,  20  Wend.  (N.  Y.)  564.  In  In  re 
Butterfield,  133  N.  Y.  473,  31  N.  E.  515, 
and  in  Weeks  v.  Cornwell,  104  N.  Y.  325,  10 
N.  E.  431,  counsel  seem  not  to  have  contended 
that  the  power  in  question  was  valid,  and  the 
court  therefore  did  not  carefully  consider 
whether  the  beneficial  interest  in  the  power 
was  alienable. 

Similarly  of  a  power  to  be  exercised  for 
the  benefit  of  a  corporation  which  must  not 
necessarily  be  formed  within  the  statutory 
limits,  if  at  all.  Booth  i'.  Christ  Baptist 
Church,  126  N.  Y.  215,  28  N.  E.  238  [dis- 
tinguishing  Blanchard  v.  Blanchard,  4  Hun 
(N.  Y.)  287  {affirmed  in  70  N.  Y.  ,615)]. 
The  authority  of  this  decision  is  now  re- 
stricted to  cases  where  the  property  is  not 
given  for  charitable  purposes.  See  supra, 
note  98. 

9.  Garvey  r.  McDevitt,  72  N.  Y.  556,  where 
the  testator  directed  his  executors  to  sell  his 
real  estate  four  years  after  his  decease,  and 
to  pay  over  the  proceeds  to  the  Bishop  of  R 
upon  a  charitable  trust. 

Under  N.  Y.  Laws  (1893),  c.  701,  as  inter- 
preted by  Allen  v.  Stevens,  161  N.  Y.  122,  55 
N.  E.  508  ( see  supra,  note  98 ) ,  if  property  is 
given  for  charitable  purposes  to  a  corporation 
not  yet  formed,  the  courts  will  consider  it  as 
an  immediate  gift  to  cliarity,  to  be  admin- 
istered in  any  proper  manner.  If  the  cor- 
poration intended  by  the  testator  can  be 
formed  in  a  reasonable  time,  it  will  doubt- 
less be  allowed  to  administer  the  gift.  But 
it  is  to  be  noted  that  in  Garvey  v.  McDevitt, 
72  N.  Y.  550,  the  testator  did  not  make  an 
immediate  gift  to  charity.  The  courts  have 
not,  since  tlio  cniu'tment  of  Laws  (1H93),  c. 
701,  been  called  upon  to  deal  with  a  similar 
case.  See  •  JxMjnard  v.  Burr,  18  N.  Y.  96. 
Hcmhlc  that  the  principle  of  Garvey  r.  Mc- 
Devitt, 72  N.  Y.  550,  would  conLrol  wlierc  the 
]irf))je)'ty  is  given  on  a  trust  of  tlie  third  cliiss. 
Sec  supra,  XI,  A,  2,  b,  (11).  See  also  tiio 
rcniarks  of  ICnrl,  J.,  in  tliat  case,  pp.  50.'!,  5(M. 

10.  Ft  is  not  necoHBary  that  an  interest 
Hlioiild  bo  assignablo.  It  is  oiiougli  if  it  is 
)('!caHnb]<!,  BcardHlcy  ik  Ilotchkisa,  !)()  N.  Y. 
201;  lOverilt  v.  Evcritt,  29  N.  Y.  :i9 ;  Miller 
'/'.  KniiiiiH,  10  N.  Y.  384.    And  no  if  tho  bone- 
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ficial  interest  in  a  trust  of  the  third  class 
(see  supra,  XI,  A,  2,b,  (11)  ),  is  destructible 
by  a  merger  into  the  remainder.  Mills  V. 
Mills,  50  N.  Y.  App.  Div.  221,  03  N.  Y.  SuppL 
771.  Compare  Metcalf  v.  Union  Trust  Co., 
181  N.  Y.  39,  73  N.  E.  498.  Such  interest 
can,  however,  no  longer  be  merged  into  the 
remainder.   N.  Y.  Laws  (1903),  c.  88. 

11.  Suppose  land  is  given  to  A,  a  person 
in  being,  for  life,  remainder  to  B.  A's  life- 
estate  can  forthwith  be  conveyed,  and  causes 
no  suspension.  Wilber  v.  Wilber,  165  N.  Y. 
451,  59  K  E.  204;  Corse  v.  Chapman,  153 
N.  Y.  466,  47  N.  E.  812;  Murphy  v.  Whitney, 
140  N.  Y.  541,  35  N.  E.  930,  24  L.  R.  A.  123; 
Bailev  v.  Bailey,  97  N.  Y.  460;  Matter  of 
Bray,"  118  N.  y.  App.  Div.  533,  102  X.  Y. 
Suppl.  989;  Tracy  v.  Ames,  4  Lans.  (K  Y.) 
500;  Emmons  v.  Cairns,  3  Barb.  (K  Y.)  243; 
Matter  of  Hurlbut,  51  Misc.  (N.  Y.)  263, 
100  N.  Y.  Suppl.  1098;  Kessler  v.  Friede,  29 
Misc.  (N.  Y.)  187,  00  N.  Y.  Suppl.  891;  Jes- 
sup  V.  Pringle  Memorial  Home,  27  !Misc. 
(N.  Y.)  427,  59  N.  Y.  Suppl.  207  [affirmed  in 
47  N.  Y.  App.  Div.  622,  62  N.  Y.  Suppl.  308]. 
There  are  some  fugitive  decisions  or  remarks 
contra.  See  Hinckley  v.  Mayborne,  92  Hun 
(N.  Y.)  473,  30  N.  Y.  Suppl.  958;  Bowers  v. 
Beekman,  16  Hun  (K  Y.)  268;  Brooklyn  v. 
Seaman,  30  Misc.  (N.  Y.)  507,  62  N.  Y. 
Suppl.  601.  This  principle  covers  covenants 
for  renewals  contained  in  leases.  Svms  v. 
New  York,  105  N.  Y.  153,  11  N.  E.  369' 

12.  Haw  ley  v.  James,  16  Wend.  (N.  Y.)  01. 

13.  Radley  v.  Kuhn,  97  N.  Y.  26;  Frank- 
lin V.  Minertzhagen,  39  N.  Y.  App.  IDiv.  555, 
57  N.  Y.  Suppl.  401;  Hunter  v.  Hunter,  17 
Barb.  (N.  Y.)  25;  Mason  v.  Jones,  2  Barb. 
(N.  Y.)  229;  Eells  v.  Lynch,  8  Bosw.  (N.  Y.) 
405. 

14.  A  trust  to  pay  an  annuity  may  be 
created  imder  the  third  subdivision  of  the 
provisions  for  express  trusts,  and  such  a  trust 
does  suspend  the  absolute  power  of  alienation. 
See  Cochrane  v.  Schell,  140  N.  Y.  516,  35 
N.  E.  971;  and  supra,  XI,  A,  2,  b,  (ii).  But 
if  no  trust  is  created  to  support  the  annuit.y, 
and  the  annuity  is  simply  made  a  charge 
u]ion  land,  the  interest  of  the  annuitant  is 
alienable,  and  the  annuity  therefore  does  not 
susjiend  the  absolute  power  of  alienation  of 
tho  land  upon  wliich  it  is  charged.  Frazer 
r.  lloguet,  05  N.  Y.  App.  Div.  192,  72  N.  Y. 
Siipi>l.  840;  Matthews  V.  Studlev,  17  N.  Y. 
App.  Div.  303,  45  N.  Y.  Suppl.  201  {af- 
firmed in  101  N.  Y.  033,  57  N.  E.  1117]; 
Law  V.  May,  13  N.  Y.  Su])pl.  060;  Iliwvlcy  |). 
.lames,  10  Wend.  (N.  Y.)  01.  Sec  also  Wells 
V.  Squires,  117  N.  Y.  App.  Div.  502,  102  N.  Y. 
Sniipl.  597  \a/firmcd  in  191  N.  Y.  529]  ;  Robb 
V.  Washington,  etc.,  College,  103  N.  Y,  App. 
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sions,^^  possibilities  of  reverter,^®  rights  of  escheat,"  and  rights  of  entry  for  condi- 
tion broken. Future  legal  estates,^^  although  dependent  on  a  contingency  which 
may  not  be  determined  within  the  statutory  limit,  are  valid,  provided  all  persons 
who  may  be  entitled  thereunder  must  necessa]-ily  come  into  being,  if  at  all,  within 
the  statutory  limit.  In  other  words  an  alienable  contingent  interest  does  not  sus- 
pend the  absolute  power  of  alienation.'-^"    The  beneficial  interest  in  trusts  is  alien- 


Div.  327,  93  N.  Y.  Suppl.  92;  Franklin  v. 
Minertzhagen,  39  N.  Y.  App.  Div.  555,  57 
N.  Y.  Suppl.  401;  Killam  v.  Allen,  52  Barb. 
(N.  Y.)  605.  In  Buchanan  t.  Little,  154 
N.  Y.  147,  47  N.  E.  970,  property  was  given 
to  trustees  who  were  to  pay  annuities  to  A 
and  B,  and  the  residue  of  the  income  to  C  and 
D.  The  trust  was  to  terminate  on  the  death 
of  C  and  D.  The  court  held  that  there  was 
no  illegal  suspension;  that  on  the  termination 
of  the  trust  the  annuities  became  a  charge  on 
the  property,  and  the  present  value  of  the 
annuities  was  to  be  paid  to  the  annuitants 
before  tlie  property  was  distributed.  This  de- 
cision was  followed  in  People's  Trust  Co.  f. 
Flynn,  188  N.  Y.  385,  SO  N.  E.  1098.  Com- 
pare Matter  of  Charlier,  22  N.  Y.  App.  Div. 
71,  47  N.  Y.  Suppl.  818. 

15.  Floyd  V.  Carow,  88  N.  Y.  560;  Wood- 
gate  K.  Fleet,  44  N.  Y.  1.  A  reversion  is  as- 
signable. N.  Y.  Laws  (1896),  c.  547,  §§  26, 
49.    See  supra,  III,  B,  3. 

16.  Leonard  v.  Burr,  18  N.  Y.  96;  Loug- 
heed  v.  Dykeman  Baptist  Church,  etc.,  40 
N.  Y.  Suppl.  586.  See  also  Vail  v.  Long 
Island  E.  Co.,  106  N.  Y.  283,  12  N.  E.  607, 
60  Am.  Eep.  449.  Possibilities  of  reverter 
may  be  released.  Miller  v.  Emans,  19  N.  Y. 
384.    See  supra,  111,  B,  4. 

17.  Wright  V.  Saddler,  20  N.  Y.  320; 
Wadsworth  v.  Wadsworth,  12  N.  Y.  376.  The 
state  can  release  its  right  of  escheat.  See 
cases  cited  above  in  this  note.  See  supra,  111, 
B,  5. 

18.  Plumb  V.  Tubbs,  41  N.  Y.  442 ;  Nicoll  v. 
New  York,  etc.,  R.  Co.,  12  N.  Y.  121;  La 
Chapelle  i'.  Burpee,  69  Hun  (N.  Y.)  436,  23 
N.  Y.  Suppl.  453.  See  also  Vail  v.  Long 
Island  R.  Co.,  106  N.  Y.  283,  12  N.  E.  607, 
60  Am.  Rep.  449.  Compare  Craig  v.  Wells, 
11  N.  Y.  315.  A  right  of  entry  for  condition 
broken  is  not  assignable.  Nicoll  v.  New  York, 
etc.,  R.  Co.,  12  N.  Y.  121;  Underliill  v.  Sara- 
toga, etc.,  R.  Co.,  20  Barb.  (N.  Y.)  455.  But 
semble  that  it  is  releasable.  Miller  v.  Emans, 
19  N.  Y.  384.    See  supra,  III,  D,  3. 

19.  "  Future  estates  "  is  a  statutory  term 
which  covers  interests  known  to  the  common 
law  as  remainders,  springing  uses,  shifting 
uses,  and  executory  devises.  N.  Y.  Laws 
(1896),  c.  547,  §§  26,  27.    See  supra,  111. 

20.  By  the  express  terms  of  the  statute 
(N.  Y.  Laws  (1896),  c.  547,  §  32)  the  absolute 
power  of  alienation  is  suspended  when  there 
are  no  persons  in  being  by  whom  an  absolute 
fee  in  possession  can  be  conveyed.  It  may  be 
suspended  because  the  persons  entitled'  to 
some  interest  in  the  property  are  not  yet  in 
being  (see  supra,  XI,  A,  2,  b,  (i) ),  or  because 
some  interest  is,  by  the  provisions  of  the 
statute,  made  inalienable  (see  supra,  XI,  A,  2, 
b,  (ii)).    But  it  is  never  suspended  unless 
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there  is  an  interest  in  the  land  which  for 
some  reason  is  inalienable.     In  Robert  v. 
Corning,  89  N.  Y.  225,  235,  Andrews,  C.  J., 
commenting  on  the  statutory  declaration  as  to 
when  the  absolute  power  of  alienation  is  sus- 
pended, said :  "  The  rule  declared  in  this  sec- 
tion, constitutes,  under  our  statute,  the  sole 
test  of  an  unlawful  perpetuity."  See  also  Wil- 
liams V.  Montgomery,  148  N.  Y.  519,  43  N.  E. 
57;  Sawyer  v.  Cubby,  146  N.  Y.  192,  40  N.  E. 
869.    No  court  has  ev»r,  on  this  cardinal 
point,  consciously  and  expressly  decided  to 
tlie  contrary,  but  there  are  decisions  and  re- 
marks even  as  to  realty  (and  as  to  personalty 
see  infra,  XI,  A,  2,  b,  ( n ) ,  note  30 )  which 
are  not  in  harmony  with  this  statement  of 
Andrews,  C.  J.    Suppose  realty  is  devised  to 
A  for  life,  remainder  to  such  of  A's  children 
as    reach   twenty-five,    but,   if    none  reach 
twenty-five,  then  to  B.    Upon  A's  death,  all 
the  persons  who  may  become  entitled  are  in 
being.    Who  will  become  entitled  is,  however, 
not  yet  clear,  and  will  not  become  clear  until 
all  of  A's  children  reach  twenty-five,  or  die, 
If,  then,  all  contingencies  respecting  the  title 
must  be  determined,  or,  in  other  words,  if  all 
interests    must   vest   within   the  statutory 
limit,  some  at  least  of  these  provisions  are 
invalid;  for  even  if  A  had  not  more  than  two 
children  when  the  testator  died,  other  chil- 
dren might  be  born  to  him.    But  the  disa- 
bility of  infancy  does  not  suspend  the  absolute 
power  of  alienation   (see  infra,  XI,  A,  2,  c, 
(II)  ) .  Upon  A's  death  therefore  there  are  per- 
sons in  being,  namely,  all  the  children  of  A 
and  B,  who  by  their  united  action  can  convey 
an  absolute  fee.  If,  then,  it  is  enough  that  all 
interests  become  alienable  within  the  stat- 
utory limit,  there  is  no  illegal  suspension. 
Such,  a  devise,  by  the  distinct  weight  of  au- 
thority, involves  no  illegal  suspension.  See 
the  discussion  of  this  question  in  Nellis  v. 
Nellis,  99  N.  Y.  505,  3  N.  E.  59;  Beardsley 
V.  Hotchkiss,  96  N.  Y.  201;  Mott  v.  Acker- 
man,  92  N.  Y.  539;  Everitt  v.  Everitt,  29 
N.  Y.  39;  Miller  v.  Emans,  19  N.  Y.  384; 
Morton  v.  Morton,   8   Barb.    (N.   Y.)  18; 
Emmons  v.  Cairns,  3  Barb.    (N.  Y.)  243; 
Parks  V.  Parks,  9  Paige  (N.  Y.)   107;  Gott 
V.  Cook,  7  Paige    (N.  Y.)    521   [affirmed  in 
24  Wend.  641,  35  Am.  Dec.  641].    See  also 
Sawyer  v.  Cubby,  146  N.  Y.  192,  40  N.  E. 
869;  Hennessv  v.  Patterson,  85  N.  Y.  91; 
Tucker  v.  Bishop,   16  N.  Y.  402;   Eells  v. 
Lynch,  8  Bosw.  (N.  Y.)  465.    Compare  Chip- 
man  V.  Montgomerv,  63  N.  Y.  221;  Sanford  v. 
Goodell,  82  Hun  (N.  Y.)  3C9,  31  N.  Y.  Suppl. 
490;  Tayloe  v.  Gould,  10  Barb.  (N.  Y.)  388; 
In  re  jMarcial,  15  N.  Y.  Suppl.  80'.    Is  there 
any  limit  to  the  doctrine  that  the  absolute 
power  of  alienation  is  not  suspended,  provided 
there  are  persons  in  being  who  by  their  united 
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able,  except  in  trusts  of  the  third  class.^'  Trusts,  the  beneficial  interest  in  which 
is  alienable,  do  not  cause  suspension. '^'^  Thus  also  of  imperative  powers,  tlje  bene- 
ficial interest  in  which  is  alienable.^''  It  is  settled  that  an  imperative  power  may 
be  given  to  A,  under  wliicli  he  is  entitled  to  possess  and  manage  realty,  to  receive 
the  rents  and  profits,  and  apply  them  for  the  benefit  of,  or  pay  them  to,  one  or 
more  persons,  and  that  such  power  does  not  necessarily  suspend  the  absolute 
power  of  alienation.^ 

(ii)  Infancy.  The  disability  of  an  infant  to  convey  his  real  property  does 
not  cause  suspension;^''  and  an  infant  is  considered  to  be  in  being  as  soon  as  it  is 


action  can  convey  an  absolute  fee?  Suppose 
the  testator  devised  Greenacre  to  A  for  life, 
then  to  A's  widow  for  life,  provided  A's 
widow  was  in  being  at  the  death  of  the  tes- 
tator, then  to  B  upon  a  trust  of  the  third 
class  to  last  for  the  lives  of  C  and  D,  wlio 
were  in  being  at  the  death  of  the  testator, 
then  to  E  in  fee.  The  legal  life-estate  to  A 
does  not  suspend  the  power  of  alienation  (see 
supra,  note  11).  A  legal  life-estate  to  M, 
provided  M  proved  to  be  A's  widow,  would 
not  suspend  it  (see  the  preceding  paragraphs 
of  this  note).  If  all  living  females  in  being 
at  the  testator's  death  joined  in  the  convey- 
ance, a  good  title  could  be  •made  to  the  life- 
estate  limited  to  A's  widow.  Consequently, 
so  soon  as  C  and  D  die,  there  will  be  persons 
in  being  who  can  convey  an  absolute  fee, 
namely,  A,  all  living  females  in  being  at  the 
death  of  the  testator,  and  C.  While  there  are 
cases  in  which  the  courts  have  proceeded  or 
spoken  as  though  vesting,  and  not  alienability, 
was  necessary  to  prevent  suspension  (see  the 
preceding  paragraphs  of  this  note),  no  case 
has  yet  arisen  in  which  the  court  has  recog- 
nized that  alienability  is  the  statutory  re- 
quirement, and  yet  has  imposed  a  limit  on 
the  doctrine  that  the  absolute  power  of  alien- 
ation is  not  suspended,  within  the  meaning  of 
the  statute,  provided  there  are  persons  in 
being  who  by  their  united  action  can  convey 
it.  But  see  Dana  v.  Murray,  122  N.  Y.  604, 
26  N.  E.  21;  and  supra,  II,  C,  note  19. 

21.  See  supra,  XI,  A,  2,  b,  (ii). 

I  N.  Y.  Rev.  St.  730,  §  63,  provided:  "No 
person  beneficially  interested  in  a  trust  for 
the  receipt  of  the  rents  and  profits  of  land 
can  assign  or  in  any  manner  dispose  of  such 
interest;  but  the  rights  and  interests  of  every 
person  for  whose  benefit  a  trust  for  the  pay- 
ment of  a  sum  in  gross  is  created  are  assign- 
able." On  tlio  construction  of  this  provision 
see  Radley  r.  K\ilin,  97  N.  Y.  2(i. 

The  statute  now  provides:  "  The  right  of  a 
beneficiary  of  an  express  trust  to  receive  rents 
and  profits  of  property  and  apply  them  to 
the  use  of  any  person,  can  not  be  transferred 
by  assignment  or  otiiorwise ;  but  the  right  and 
interest  of  tlie  IxMUificiary  of  any  otiier  trust 
[in  real  projx'rty]  may  be  transferred." 
N.  Y.  LawH  (lS9(i),  c.  547,  8  83;  N.  Y.  Laws 
(ino.'i),  c.  S8. 

The  subject  of  charitable  trusts  is  treated 
Hcparali  lv.    Sec  iiifrit,  XI,  A,  0. 

22.  Itadlcy  r.  Kuhn,  97  N.  Y.  20;  Hnwloy 
V.  JimieH,  ]()  Wend.  ( N.  Y.)  (11.  Tliore  is  a 
hannlcHH  dirlvm  contra  in  Garvcy  v.  Mc- 
Di'vill,  72  N.  y.  r>',(\. 

I  XI,  A.  2,  c.  (l)] 


23.  Suppose  a  power  is  given  to  A  to  sell 
property,  and  pay  the  proceeds  to  persons  in 
being  for  their  own  use.  The  grantee  of  the 
power  and  these  persons  can  convey  an  abso- 
lute fee,  and  the  power  does  not  therefore 
suspend  the  absolute  power  of  alienation. 
Greenland  v.  Waddell,  116  N.  Y.  234,  22  X.  E. 
367,  15  Am.  St.  Rep.  400;  Garvey  f.  Mc- 
Devitt,  72  N.  Y.  566;  Heermans  v.  Robertson, 
64  N.  Y.  332;  Buchanan  v.  Tebbetts,  69  Hun 
(N.  Y.)  81,  23  N.  Y.  Suppl.  244.  See  also 
Hetzel  V.  Barber,  69  X.  Y.  1 ;  Keyser  v.  Mead, 
53  Misc.  (N.  Y.)  114,  103  N.  Y.  Suppl.  1091. 

Similarly  of  a  power  to  partition. —  Hen- 
derson V.  Henderson,  113  N.  Y.  1,  20  K  E. 
814;  Manice  v.  :Manice,  43  N.  Y.  303;  De  Kay 
V.  Irving,  5  Den.  (N.  Y.)  646.  See  also 
Weeks  v.  Cornwell,  104  X.  Y.  325,  10  N.  E. 
431. 

24.  Vanderpoel  v.  Loew,  112  N.  Y.  167,  19 
X.  E.  481  (to  continue  until  B  reaches 
thirty)  ;  Van  Brunt  v.  Van  Brunt,  111  X.  Y. 
178,  19  X".  E.  60;  Post  v.  Hover,  33  X.  Y. 
593  (to  be  exercised  for  the  benefit  of  three 
children,  and  to  continue  until  all  reached 
twenty-one)  ;  Franklin  v.  Minertzhagen,  39 
X.  Y.  App.  Div.  555,  57  X.  Y.  Suppl.  401 

(the  power  to  continue  during  a  minority). 
See  also  Hillyer  v.  Vandewater,  (X.  Y.  1890) 
24  X.  E.  999;  Henderson  v.  Henderson,  113 
X.  Y.  1,  20  X.  E.  814;  Tucker  v.  Tucker,  5 
N.  Y.  408;  Doubleday  v.  Xewton,  27  Barb. 
(X.  Y.)  431;  Wright  v.  Mercein,  34  Misc. 
(X.  Y.)  414,  69  X.  Y.  Suppl.  936;  N'eilson 
V.  Brown,  31  Misc.  (X.  Y.)  562,  65  X.  Y. 
Suppl.  585;  Mullins  v.  Mullins,  11  Misc. 
(X.  Y.)  463,  33  N.  Y.  Suppl.  430;  Jost  v. 
Jost,  22  Alb.  L.  J.  (X.  Y.)  135.  In  Greene 
V.  Greene,  125  X.  Y.  506,  26  N.  E.  739,  21 
Am.  St.  Rep.  743,  powers  of  management 
were  given  to  the  same  persons  in  whom  the 
legal  title  was  vested,  and  this  was  held  only 
to  show  testator's  intent  that  such  persons 
should  be  tenants  in  common. 

Similar  question  as  to  personalty  is  dis- 
cussed infra,  note  39. 

25.  In  Beardsley  t'.  Hotchkisa,  96  X.  Y. 
201,  214,  the  court  said  the  statute  aimed  only 
at  sus])onsion  causpd  "  by  the  terms  of  (ho 
instrument,  and  not  such  as  necessarily  arises 
from  the  disabilily  of  infancy,  or  from  other 
causes  ouiside  of  tlio  instruniont."  To  the 
Hiiiiie  elVect  see  Everitt  r.  Everitt,  29  X.  Y. 
39;  Quado  r.  Bortscli,  65  X.  Y.  App.  Div. 
(100,  72  N.  Y.  Suppl.  916  \afprmrd  in  173 
N.  Y.  615,  66  N.  I*].  1115];  Doubleday  v. 
Newton,  27  Barli.  (N.  Y.)  •131;  Hunter  v. 
Hunter,  17  Barb.  (N.  Y.)  25.    In  La  Clin- 
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begotten.^''    So  far  therefore  as  the  statute  against  suspension  of  the'  absolu 
power  of  alienation  is  concerned,  any  interest  limited  to  a  person  is  regarded  as 
alienable  so  soon  as  that  person  is  begotten. 

3.  Suspension  of  the  Absolute  Ownership  of  Personalty  —  a.  In  General.  The 
statute  defines  the  limit  within  which  the  absolute  ownership  of  personalty  may 
be  suspended,  but  it  provides  no  test  to  determine  when  the  absolute  ownership 
is  suspended.^^ 

b.  Interests  Causing  Suspension  —  (i)  Limitations  Under  Which  Persons 
.Wot  IN  Being  Hay  Become  Entitled.  Limitations  in  favor  of  persons  not  in 
being  suspend  the  absolute  ownership.  Any  limitation  therefore  under  which  a. 
person  may  become  entitled  who  must  not  necessarily  come  into  being  within  the 
statutory  limit,  if  at  all,  is  invalid.  Thus  of  a  limitation  to  such  of  the  issue  of 
A  as  may  be  living  at  the  termination  of  three  or  more  lives  or  minorities,  or  at 
the  termination  of  a  period  not  measured  by  lives.^^  Similarly  of  a  limitation  ta 
a  corporation  which  must  not  necessarily  be  formed  within  the  statutory  limit,  if 
at  all.^^ 

(ii)  Limitations  to  Such  of  a  Class  as  Shall  Live  to  a  Prescribed  A  ge 
OR  Date.  There  is  authority  that  a  limitation  to  such  of  a  class  as  shall  live  to  a 
prescribed  age  or  date  is  invalid,  if  thereunder  it  may  remain  uncertain,  for  a 
time  beyond  the  statutory  limit,  what  members  of  the  class  will  become  entitled 
to  the  persoualty.^*^ 


pelle  v.  Burpee,  69  Hun  (N.  Y.)  436,  23 
N.  Y.  Suppl.  453,  the  court  held  that  a  per- 
son confined  in  state  prison  under  an  unex- 
pired sentence  for  a  term  of  years  could  take 
and  grant  property. 

26.  Schlereth  v.  Schlereth,  173  N.  Y.  444, 
66  E.  130,  93  Am.  St.  Rep.  616;  Smith  v. 
Edwards,  88  N.  Y.  92;  Mason  v.  Jones,  2 
Barb.  (N.  Y.)  229;  N.  Y.  Laws  (1896), 
c.  547,  §  46.  See  also  Cooper  v.  Heatherton, 
65  N.  Y.  App.  Div.  561,  73  N.  Y.  Suppl.  14. 

27.  N.  Y.  Laws  (1897),  c.  417,  §  2,  pro- 
vide as  follows:  "The  absolute  ownership  of 
personal  property  shall  not  be  suspended  by 
any  limitation  or  condition,  for  a  longer 
period  than  during  the  continuance  and  until 
the  termination  of  not  more  than  two  lives 
in  being  at  the  date  of  the  instrument  con- 
taining such  limitation  or  condition;  or,  if 
such  instrument  be  a  will,  for  not  more  than 
two  lives  in  being  at  the  death  of  the  tes- 
tator." Semhle  that  the  legislature  intended 
that  the  causes  of  suspension  of  the  absolute 
ownership  of  personalty  and  the  causes  of 
suspension  of  the  absolute  power  of  aliena- 
tion of  realty  should  be  the  same.  See  supra, 
XI,  A,  2,  b;  and  infra,  note  30. 

28.  Vanderpoel  v.  Loew,  112  N.  Y.  167,  19 
N.  E.  481;  Ward  v.  Ward,  105  N.  Y.  68,  11 
N.  E.  373;  Smith  v.  Edwards,  88  N.  Y.  92; 
Savage  v.  Burnham,  17  N.  Y.  561;  Mansbach 
V.  NsAv,  58  N.  Y.  App.  Div.  191,  68  N.  Y. 
Suppl.  674  lafjirmed  in  170  N.  Y.  585,  63 
N.  E.  1119]  ;  Stoiber  v.  Stoiber,  40  N.  Y.  App. 
Div.  156,  57  N.  Y.  Suppl.  916;  Vail  v.  Vail,  7 
Barb.  (N.  Y.)  226;  Adams  v.  Berger,  18 
N.  Y.  Suppl.  33,  27  Abb.  N.  Cas.  429;  Day- 
ton r.  Conklin,  2  Ch.  Sent.  (N.  Y.)  54.  See 
also  supra,  XI,  A,  2,  b,  (i),  and  cases  cited 
in  note  97. 

29.  See  supra,  XI,  A,  2,  b,  (i),  and  cases 
cited  in  note  98.  For  a  valid  suspension  of 
the  absolute  ownership  by  a  gift  to  a  cor- 


poration to  be  formed  see  St.  John  v.  An- 
drews Inst,  for  Girls,  117  N.  Y.  App.  Div. 
698,  102  N.  Y.  Suppl.  808. 

30.  Greenland  v.  Waddell,  116  N.  Y.  234, 
22  N.  E.  367,  15  Am.  St.  Rep.  400,  property 
given  to  A  for  life,  then  to  such  children  of  A 
as  are  alive  when  the  youngest  reaches  twenty- 
one,  or,  if  none  reach  twenty-one,  then  to  B  and 
C.  Note  that  all  the  persons  who  might  becorne 
entitled  under  this  gift  must  come  into  being, 
if  at  all,  before  A's  death.  To  the  same 
effect  are  Schlereth  v.  Schlereth,  173  N.  Y. 
444,  63  N.  E.  130,  93  Am.  St.  Rep.  616,  and 
Matter  of  Rowland,  75  N.  Y.  App.  Div.  207, 
77  N.  Y.  Suppl.  1025.  See  also  Henderson  v. 
Henderson,  113  N.  Y.  1,  20  N.  E.  814;  Chip- 
man  V.  Montgomery,  63  N.  Y.  221;  Matter 
of  Ackermann,  36  Misc.  (N.  Y.)  752,  74  N.  Y. 
Suppl.  477:  Adams  v.  Berger,  18  N.  Y.  Suppl. 
33,  27  Abb.  N.  Cas.  429;  Thomson  v.  Thom- 
son, 55  How.  Pr.  (N.  Y.)  494.  Suppose  per- 
sonalty is  limited  to  such  of  the  three  chil- 
dren of  the  testator  as  reach  twenty-five,  all 
being  under  that  age,  and,  if  none  reach  that 
age,  then  to  X.  The  three  children  and  X 
may  forthwith  convey  a  perfect  title.  If,  on 
the  question  whether  or  not  the  absolute 
ownership  is  suspended,  alienability  is  the 
test,  the  absolute  ownership  is  not  suspended 
at  all  in  the  ease  supposed.  Suppose  again 
personalty  is  limited  to  such  of  the  children 
of  A,  a  living  person,  as  reach  twenty-five, 
and,  if  none  reach  that  age,  then  to  X.  All 
the  persons  who  may  become  entitled  must 
come  into  being,  if  at  all,  before  A's  death, 
and,  if  alienability  is  the  test,  the  absolute 
ownership  is  suspended  for  only  one  life.  But 
in  both  the  cases  supposed  all  the  interests 
in  the  property  are  not  vested  and,  even  in 
the  first  ease,  they  must  not  necessarily  all 
vest  within  two  lives.  For  two  of  the  chil- 
dren may  die,  and  it  will  still  remain  uncer- 
tain who  will  become  entitled  to  the  property. 

[XI,  A.  3,  b,  (II)] 
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(ill)  TiiusTS,  THE  Beneficial  Interest  in  Witicji  Ih  Inalienable.  A 
trust  to  receive  the  income  of  personalty,  and  apply  it  to  the  use  of,  or  pay  it  to, 
any  person,  during  the  life  of  that  person,  or  for  any  sliorter  term,  suspends  the 
absolute  ownership  of  the  personalty,  and  is  therefore  invalid  if  it  may  continue 
beyond  the  statutory  limit.^^  Thus  also  of  a  trust  to  receive  the  income  of 
personalty  and  therefrom  to  pay  an  aimuity  to  a  beneficiary.'*^ 

(iv)  Imperative  P  owERS,  the  Beneficial  Interest  m  Which  Is  Inalien- 
able. An  imperative  power,  the  beneficial  interest  in  which  is  inalienable, 
suspends  the  absolute  ownership.^^ 

e.  Interests  and  Disabilities  Not  Causing  Suspension  —  (i)  Alienable  Inter- 
ests. Alienable  interests  do  not  suspend  the  absolute  ownership.**  Thus  of 
present  legal  estates  for  life  or  years,^^  and  annuities  charged  upon  a  fund,  but 


Therefore,  if  vesting  is  the  test,  the  absolute 
ownership  is  unduly  suspended.  A  fortiori 
it  is  unduly  suspended  in  the  second  case. 
The  authorities  stated  above  assume  that 
vesting  is  the  test  on  questions  of  the  sus- 
pension of  the  absolute  ownership.  But  it  is 
settled  by  the  distinct  weight  of  authority 
that  an  alienable  contingent  interest  does  not 
suspend  the  absolute  power  of  alienation  of 
realty  (see  supra,  XI,  A,  2,  c,  (i),  note  20),  and 
the  courts  have  frequently  said  that  suspension 
of  the  absolute  power  of  alienation  of  realty 
and  suspension  of  the  absolute  ownership  of 
personalty  are  produced  by  the  same  causes. 
Cochrane  v.  Schell,  140  N.  Y.  516,  35  N.  E. 
971;  Mills  v.  Husson,  140  N.  Y.  99,  35 
N.  E.  422;  Everitt  v.  Everitt,  29  N.  Y.  39; 
Emmons  v.  Cairns,  3  Barb.  (N.  Y.)  243; 
Kane  v.  Gott,  24  Wend.  (N.  Y.)  641,  35 
Am.  Dec.  641 ;  Richards  v.  Moore,  5  Redf. 
Surr.  (N.  Y.)  278;  Ladd  v.  Mills,  20  Fed. 
792.  Moreover,  in  Sawyer  v.  Cubby,  146 
N.  Y.  192,  40  N.  E.  869,  the  court  has  ex- 
pressly decided  that  vesting  is  not  the  test, 
and  that  an  alienable  contingent  interest  does 
not  cause  suspension.  Personalty  Avas  given 
to  A  if  a  certain  payment  was  made  within 
one  year  from  the  testator's  death,  and,  if 
not,  to  B.  It  might  therefore  remain  un- 
certain, for  a  period  not  measured  by  lives, 
who  would  be  entitled  to  the  property,  but 
the  court  held,  overruling  the  court  below 
(73  Hun  (N.  Y.)  298,  26  N.  Y.  Suppl.  426) 
tliat  the  gift  was  good.  "  The  statutory  test 
of  what  constitutes  a  suspension  of  the  power 
of  alienation  as  to  real  estate,  and  of  abso- 
lute ownership  as  to  personal  property,  is 
that  it  occurs  only  when  there  are  no  persons 
in  being  by  whom  »n  aI)solute  estate  in  pos- 
session can  be  conveyed."  Murphy  Whit- 
ney, 140  N.  Y.  541,  35  N.  E.  930,  24  L.  R.  A. 
12.3,  is  in  accord.  Tl)e  authorities  stated 
above  therefore  cannot  be  taken  as  establish- 
ing tlie  broad  rule  tliat  any  contingent  inter- 
est suspends  ihi;  al)Holnt('  ownership,  but  ncm- 
hlfi  tiiey  will  ))e  followed,  if  at  all,  as  authori- 
ties for  the  narrower  rule  stated  in  the  te.vt. 
On  analogy  to  the  statute  as  to  realty,  it 
would  Hccin  that  the  ret|uireni<!iit  is,  not  that 
absolute  owiii'rHliip  hIiuH  be  vested  within 
(lie  statutory  iiuiit,  l)nt  that  within  such 
limit  ihfrc  hIimII  jxthouh  caijiible  of  grant- 
ing !in  iil)Holul<^  owiierHliip.  It  is  to  be  noted 
fliiil,  ill  ScliiciTtli  r.  Sclilcri'th,  sitpm;  Matt(U' 
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of  Howland,  supra ;  Greenland  v.  Waddell, 
supra,  trusts  had  been  created  which,  follow- 
ing Fargo  V.  Squiers,  154  N.  Y.  250,  48  N.  E. 
509,  infra,  note  39,  made  the  provisions  of 
the  will  invalid,  and  that  all  these  cases 
could,  upon  this  ground,  have  been  decided 
as  they  were.  On  the  other  hand,  it  is  to  be 
recognized  that  this  was  not  the  ground  on 
which  the  court  in  fact  proceeded ;  and  that, 
in  the  present  state  of  the  authorities,  no 
question  in  the  whole  law  of  perpetuities  in 
New  York  calls  for  more  careful  considera- 
tion than  the  question  raised  by  the  reason- 
ing of  the  court  in  Greenland  v.  Waddell, 
supra. 

31.  See  supra,  XI,  A,  2,  b,  (n),  and  note 
1.  There  is  no  statute  making  the  bene- 
ficial interest  in  such  a  trust  of  personalty 
inalienable,  and  it  was  once  doubted  if  the 
provisions  in  the  statute  as  to  realty  would 
be  applied  by  analogy.  Vail  v.  Vail,  7  Barb. 
(N.  Y.)  226;  Arnold  v.  Gilbert,  5  Barb. 
(N.  Y.)  190.  But  the  doctrine  of  the  text 
has  long  been  established.  Herzog  v.  Title 
Guarantee,  etc.,  Co.,  177  N.  Y.  80,  69  N.  E. 
283,  67  L.  R.  A.  146.  Such  a  trust  has 
proved  to  be  the  most  frequent  cause  of  an 
illegal  suspension  of  the  absolute  ownership. 
See  supra,  note  2.  See  also  Farmers'  L.  &  T. 
Co.  V.  Bostwick,  120  N.  Y.  App.  Div.  271,  105 
N.  Y.  Suppl.  130  [reversed  in  190  N.  Y. 
569,  83  N.  E.  1124];  Mulry  v.  Mulry,  89 
Hun  (N.  Y.)  531,  35  N.  Y.  Suppl.  618; 
Keyes  v.  Manning,  89  Hun  (N.  Y.)  98,  34 
N.  Y.  Suppl.  1021;  Weiler  f.  O'Brien,  23 
N.  Y.  Suppl.  366;  Livingston  New  York 
L.  &  T.  Ins.  Co.,  13  N.  Y.  Suppl.  165. 

32.  See  cases  cited  supra,  note  4. 

33.  Sec  siipm.  XI,  A,  2,  b,  (ill),  and  notes 
5-0.  See  also  Ilutton  r.  Benkard,  92  N.  Y. 
295. 

34.  See  supra,  XI,  A,  2,  c.  (i). 

35.  The  use  of  personalty  may  be  given  to 
A  for  years  or  life,  and  the  personalty,  sub- 
jec1>  to  such  use,  to  B,  and  such  ])rovisions  do 
not  suspend  at  all  the  absolute  ownership. 
Wilber  Wilher,  165  N.Y.  451,59  N.  K.  264: 
In  rc  Co!iger,  SI  N.  Y.  Ajip.  Div.  493,  80  N.  Y. 
Supiil.  933 ;  Matter  of  Ryder,  41  N.  Y.  App. 
Div.  247,  58  N.  Y.  Sup])i.  035;  Bliniclmrd  r. 
Blancliard,  4  Tlun  (N.  Y.)  287  \a/Jirmvd  in 
70  N.  Y.  6151;  Dorlnnd  r.  Dorhuul,  2  Barb. 
(N.  Y.)  63.  See  also  supra,  XI,  A,  2,  c,  text 
and  udl (Ml. 


PERPETUITIES 


[30  Cye.]  1509 


not  supported  by  a  triist,^''  and  alienable  future  legal  interests,  even  if  contin- 
gent.^'' Thus  also  of  trusts  and  imperative  povrers  the  beneficial  interest  in  which 
is  alienable.^'^  It  is  settled  that  an  imperative  power  may  be  given  to  A,  under 
vphich  he  is  entitled  to  possess  and  manage  personalty,  to  receive  the  income,  and 
to  apply  it  for  the  benefit  of,  or  pay  it  to,  one  or  more  persons,  and  that  such 
power  does  not  necessarily  suspend  the  absolute  ownership  of  the  personalty .^^ 


36.  See  cases  cited  supra,  note  14.  Com- 
pare  supra,  note  4. 

37.  Sawyer  v.  Cubby,  146  N.  Y.  192,  40 
N.  E.  869.  Personalty  was  given  to  A,  if  a 
certain  payment  was  made  within  one  year 
from  the  testator's  death,  and,  if  not,  to  B. 
The  court  held  that  alienable  contingent  in- 
terests do  not  suspend  the  absolute  owner- 
ship. Note  the  manner  in  which  Finch,  J., 
distinguishes  the  earlier  decision  of  Booth 
V.  Christ  Baptist  Church,  126  N.  Y.  215,  241, 
28  N.  E.  238.  See  also  cases  cited  supra, 
note  20.  Compare  supra,  XI,  A,  2,  c,  (i),  and 
note  30. 

38.  The  purposes  of  trusts  in  personalty 
are  unlimited.  Cochrane  v.  Schell,  140  N.  Y. 
516,  35  JS".  E.  971.  Compare  supra,  XI,  A,  2, 
b,  (II).  In  support  of  the  text  see  supra, 
notes  22,  23. 

39.  Suppose  personalty  is  given  to  A,  in 
trust,  to  possess  and  manage  it,  receive  the 
income  and  pay  it  to  B  for  life.  There  is  no 
doubt  but  that  this  trust  suspends  the  abso- 
lute ownership.  See  supra,  XI,  A,  2,  b, 
(II).  Can  the  same  practical  results  be  pro- 
duced without  suspending  the  absolute  owner- 
ship, merely  by  using  the  machinery  of  an 
imperative  power?  It  is  plain  that  a  very 
liberal  application  of  the  doctrine  of  the  text 
would  practically  nullify  the  statutory  com- 
mand, which  has,  on  analogy,  been  applied 
to  personalty,  that  the  beneficial  interests  in 
trusts  of  the  third  class  shall  be  inalienable. 
Within  what  limits,  then,  do  the  courts  con- 
fine this  doctrine?  Suppose  a  testator  gives 
property  to  his  executors  to  pay  the  income 
to  A  for  life,  and  on  A's  death  to  pay  the 
principal  to  and  among  the  lawful  issue  of 
such  child  equally,  as  and  when  such  issue 
respectively  attain  the  age  of  twenty-one 
years.  The  courts  hold  that  there  is  a  trust 
during  A's  life,  but  that  on  A's  death,  the 
trust  ceases,  that  the  executors  have  a  mere 
imperative  power,  that  this  power  does  not 
suspend  the  absolute  ownership,  and  the 
whole  provision  is  valid.  Whatever  the  rea- 
sons for  such  decisions,  so  much  is  now  well 
established.  Tiers  f.  Tiers,  98  N.  Y.  568; 
Bliven  v.  Seymour,  88  N.  Y.  469  ioverrulvng 
Converse  v.  Kellogg,  7  Barb.  (N.  Y.)  590, 
in  which  the  court  said  that  A  could  not  be 
the  absolute  owner  of  property  if  the  right 
of  possession  was  in  B]  ;  Smith  v.  Edwards, 
88  N.  Y.  92;  Tucker  v.  Bishop,  16  N.  Y. 
402;  Quade  v.  Bertsch,  65  N.  Y.  App.  Div. 
600,  72  N.  Y.  Suppl.  916  {affirmed  in  173 
N.  Y.  615,  66  N.  E.  1115]  ;  Matteson  v.  Arm- 
strong, 11  Hun  (N.  Y.)  245;  Dupre  ^;.  Thomp- 
son, 8  Barb.  (N.  Y.)  537;  Burrill  v.  Sheil,  2 
Barb.  (N.  Y.)  457;  Bascom  v.  Weed,  53 
Misc.  (N.  Y.)  496,  105  N.  Y.  Suppl.  459. 
In  Franklin  v.  Minertzhagen,  39  N.  Y.  App. 


Div.  555,  57  N.  Y.  Suppl.  401,  the  court,  in 
dealing  with  a  similar  question  as  to  realty, 
noted  that  an  infant  cannot  control  his  own 
property,  and  that  there  was  no  objection,  on 
the  ground  of  public  policy,  to  having  his 
property  managed  by  a  person  designated  by 
the  donor  instead  of  the  infant's  guardian. 
Semble  that  even  if  the  testator  had  expressly 
provided  that  the  trust  was  to  continue  until 
each  child  reached  his  majority,  the  court 
would  declare  the  trust  invalid,  but  allow 
the  testator's  intent  to  be  effectuated  by 
holding  that  the  person  whom  the  testator 
named  as  trustee  should  be  considered  as 
the  donee  of  a  power.  Robert  v.  Corning,  89 
N.  Y.  225 ;  Quade  v.  Bertsch,  supra.  But 
there  are  several  decisions  which  cannot  be 
explained  by  the  reasoning  of  the  court  in 
Franklin  v.  Minertzhagen,  supra.  Thus  iu 
Everitt  v.  Everitt,  29  N.  Y.  39  (by  four  of 
eight  judges),  where  the  power  was  to  be 
exercised  for  the  benefit  of  three  children, 
and  was  to  continue  until  all  the  children 
had  reached  majority;  in  Matter  of  Char- 
lier,  22  N.  Y.  App.  Div.  71,  47  N.  Y.  Suppl. 
818,  where  it  was  to  continue  until  the  child 
reached  twenty-five ;  in  Vanderpoel  v.  Loew, 
112  N.  Y.  167,  19  N.  E.  481,  where  it  was  to 
continue  until  the  child  reached  thirty;  and 
finally  in  Steinway  v.  Steinway,  163  N.  Y. 
183,  57  N.  E.  312,  and  Matter  of  Dippel,  71 
N.  Y.  App.  Div.  598,  76  N.  Y.  Suppl.  201, 
where  it  was  to  continue  for  a  term  of  years. 
See  also  Oxley  v.  Lane,  35  N.  Y.  340 ;  Matter 
of  Roberts,  112  N.  Y.  App.  Div.  732,  98  N.  Y. 
Suppl.  809 ;  Matter  of  Farmer,  2  N.  Y.  Suppl. 
639,  6  Dem.  Surr.  433.  The  court  called  a 
halt  in  Fargo  v.  Squiers,  154  N.  Y.  250,  48 
N.  E.  509.  Property  was,  under  an  appoint- 
ment, given  to  trustees,  the  income  to  be  paid 
to  A,  and  the  principal  to  be  paid  to  him, 
one  half  at  twenty-five,  and  the  remainder  at 
thirty.  A  was  not  in  being  when  the  creator 
of  the  power  died.  The  court  refused  to 
treat  the  trust  as  a  power,  noting  that  such 
power  would  continue  beyond  a  minority. 
This  ease  seems  not  to  have  been  cited  by 
counsel  in  Steinway  v.  Steinway,  supra.  See 
also  McGuire  McGuire,  80  Y.  App.  Div. 
63,  80  N.  Y.  Suppl.  497.  In  considering 
whether  it  is  proper  to  regard  an  authority 
given  to  A  to  collect  income  and  pay  it  over 
to  B,  as  a  mere  power  in  trust,  the  courts 
have  carefully  considered  whether  the  title 
was  "  vested  "  in  B  or  not.  Everitt  v.  Ever- 
itt, 29  N.  Y.  39.  In  other  words,  if  the 
courts  can  see  that  it  is  not  against  the 
intent  of  the  testator  to  regard  the  title  as 
being  "  vested "  in  B,  they  are  influenced 
to  declare  that  there  is  no  title,  but  only 
a  power,  in  A.  The  courts  have,  in  deter- 
mining whether  the  title  is  "  vested,"  applied 
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(ii)  Infancy.  The  disability  of  infancy  does  not  suspend  the  absohite 
ownership.^" 

4.  Powers  of  Sale  or  Revocation  Obviating  Suspension.  II:  interests  in  realty 
or  personalty  are  created  which,  in  themselves  considered,  suspend  the  absolute 
power  of  alienation  or  the  absolute  ownership,  but  a  power  is  also  created  under 
which  an  absolute  title  to  the  realty  or  personalty  may  at  any  time  be  given,  such 
power  will  or  will  not  obviate  suspension,  according  to  the  disposition  which  is  to 
be  made  of  the  proceeds  of  the  sale.  If  the  proceeds  are  to  be  limited  or  held  in 
the  same  manner  as  the  property  sold,  the  power  does  not  obviate  suspension." 
But  if  the  proceeds  are  to  be  disposed  of  in  a  manner  not  causing  suspension, 
then  such  power  does  obviate  suspension.^^  The  power  of  a  judge,  in  the  exer- 
cise of  his  judicial  discretion,  to  authorize  a  sale,  does  not  obviate  suspen- 


rules  framed  by  tlie  English  courts  to  deter- 
mine whether  a  legacy  was  transmissible  to 
the  legatee's  personal  representative.  Quade 
V.  Bertsch,  65  N.  Y.  App.  Div.  600,  72  N.  Y. 
Suppl.  916  [affirmed  in  173  N.  Y.  615,  66 
N.  E.  1115];  Vail  v.  Vail,  7  Barb.  (N.  Y.) 
226.  For  example,  a  testator  leaves  A  ten 
thousand  dollars  to  be  paid  to  him  when  he 
is  twenty-five.  A  dies  after  the  testator,  but 
before  he  is  twenty-five.  'Is  the  legacy  pay- 
able to  the  personal  representative  of  A?  If 
it  is,  the  legacy  is  said  to  be  "  vested,"  but 
this  is  not  the  primary  signification  of  the 
word.  See  supra,  III,  B,  1.  Under  these 
rules,  B's  interest  will  usually  be  held  to  be 
"  vested,"  if  he  is  entitled  to  all  the  income 
from  the  principal  in  the  interval  before  pay- 
ment of  the  principal.  Quade  v.  Bertsch, 
supra.  And  so  where  B  is  entitled  to  all 
the  income  which  the  principal  can  be  ex- 
pected, by  legal  methods,  to  earn  (Warner 
V.  Durant,  76  N.  Y.  133)  ;  where  he  is  en- 
titled to  all  which  the  testator  has  seen  fit 
to  regard  as  the  net  income  (Steinway  v. 
Steinway,  103  N.  Y.  183,  57  N.  E.  312)  ;  or 
where  the  amounts  spent  for  the  maintenance 
of  certain  children  to  whom  a  fund  was  given 
were  to  be  charged  against  the  income  of  the 
fund  generally,  and  not  against  the  income 
of  each  child's  shai-e  ( Everitt  v.  Everitt,  29 
N.  Y.  39).  See  also  Tabernacle  Baptist 
Church  V.  Fifth  Ave.  Baptist  Church,  172 
N.  Y.  598,  64  N.  E.  1126;  Oilman  v.  Redding- 
ton,  24  N.  Y.  9.  But  if  there  is  no  gift  to  B 
except  by  force  of  a  direction  to  pay  at  a 
future  time,  B's  right  will  usually  be  held 
not  to  be  "vested."  Shipman  v.  Rollins,  98 
N.  Y.  311.  All  special  rules  to  aid  in  deter- 
mining whether  or  not  a  gift  is  "  vested " 
are  subordinate  to  the  primary  canon  of  con- 
struction tliat  tlie  construction  must  follow 
the  intent  to  be  collected  from  tlic  whole  will. 
Goebcl  Wolf,  113  N.  Y.  405,  21  N.  E.  388, 
10  Am.  St.  Rep.  404.  For  further  authorities 
in  wliifh  a  (|\it'slion  of  "vesting"  was  before 
the  court,  not  involving  any  (luestion  as  to 
suspension  of  al)H()liite  ownersliij),  see  Ilooaa 
v.  Iliirriiigion,  171  N.  Y.  341,  04  N.  1C.  1; 
Riidd  r.  O.riH'll,  171  N.  Y.  114,  03  N.  E. 
823;  Dotigiicrty  V.  Tlioiiipson,  167  N.  Y.  472, 
00  N.  E.  760;"/m  re  Crane,  104  N.  Y.  71,  58 
N.  E.  47;  /w  rr  Brown,  154  N.  Y.  313, 
48  N.  E.  537;  In  rr  Scaninn,  117  N.  Y.  (i9,  ■I  1 
N.  E.  401  ;  In  rr  ^■ollng,  145  N.  Y.  535,  40 
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N.  E.  226;  Miller  v.  Gilbert,  144  N.  Y.  68, 
38  N.  E.  979;  Delafield  v.  Shipman,  103 
N.  Y.  463,  9  N.  E.  184;  In  re  Mahan,  98  N.  Y. 
372;  Hobson  v.  Hale,  95  N.  Y.  588;  Kelso  v. 
Lorillard,  85  N.  Y.  177;  Warner  v.  Durant, 
76  N.  Y.  133;  Traver  v.  Schell,  20  N.  Y.  89; 
Sweet  V.  Chase,  2  N.  Y.  73 ;  Phelps  v.  Phelps, 
28  Barb.  (N.  Y.)  121;  Drake  v.  Pell,  3  Edw. 
(N.  Y.)  251.  See  Matter  of  Hart,  61  N.  Y. 
App.  Div.  587,  70  X.  Y.  Suppl.  933  [affirmed 
in  168  N.  Y.  640,  61  N.  E.  1130],  on  a  quas- 
tion  of  construction  of  the  acts  required  by 
testatrix  to  be  done  before  a  gift  of  person- 
alty vested.  These  rules  as  to  "  vesting " 
were  relied  upon  in  Matter  of  Dippel,  71 
N.  Y.  App.  Div.  598,  76  N.  Y.  Suppl.  201, 
and  in  Steinway  v.  Steinway,  163  N.  Y.  183, 
57  N.  E.  312,  but  in  both  cases  the  gifts  to  B 
were  clearly  not  transmissible  to  his  per: 
sonal  representative.  The  New  York  statutes 
have  declared  that  suspension  is  caused  by 
inalienable  interests  and  the  introduction  of 
questions  as  to  vesting  into  the  subject  of 
suspension  is  a  source  of  confusion.  It  has, 
however,  doubtless  become  a  part  of  the  law 
with  reference  at  least  to  this  question  of 
determining  whether  an  authority  to  man- 
age can  be  construed  to  be  a  mere  power  in 
trust ;  but  it  is  to  be  recognized  that  the 
courts  here  use  the  word  in  a  special  sense, 
and  follow  the  rules  laid  down  to  determine 
Avhether  a  gift  is  transmissible  to  the  per- 
sonal representative  of  the  donee. 

40.  See  snpra,  XI,  A,  2,  c,  (il),  and  cases 
cited  in  notes  25,  26. 

41.  Allen  v.  Allen,  149  N.  Y.  280,  43  N.  E. 
626;  Fowler  v.  Ingersoll,  127  N.  Y.  472,  28 
N.  E.  471 ;  Haynes  v.  Sherman,  117  N.  Y. 
433,  438,  22  N.'  E.  938 ;  Hagemeyer  v.  Saul- 
paugh,  97  N.  Y.  App.  Div.  535,  90  N.  Y. 
Suppl.  228  ;  Brewer  V.  Brewer,  11  Hun  (N.  Y.) 
147  [affirmed  in  72  N.  Y.  603] ;  Hayden  c. 
Sugden,  48  Misc.  (N.  Y.)  108,  90  N.  Y. 
Suppl.  681.  See  also  Underwood  v.  Curtis, 
127  N.  Y.  523,  28  N.  E.  585;  Amory  v.  Lord, 
9  N.  Y.  403.  ■ 

42.  Robert  V.  Corning,  89  N.  Y.  225;  Stoi- 
ber  V.  Stoibcr,  40  N.  Y.  Ai)p.  Div.  150,  57 
N  Y.  Sui)))!.  !>16.  Sec  also  Henderson  V. 
Henderson,  113  N.  Y.  1,  20  N.  E.  814;  Spitzer 
r.  Spit/er,  38  N.  Y.  A|)p.  Div.  436,  56  N.  Y. 
Suppl.  470.  Compare  McSorloy  r.  Wilson,  4 
Siindr.  Cli.  (N.  Y.)  515  \rilril  in  Cochrane  V. 
Sdiell,  MO  N.  Y.  510.  531,  35  N.  E.  971]. 
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sion.^^  If  a  trust  is  created  by  deed  in  favor  of  the  settlor  for  life,  and  then  over, 
and  tlie  settlor  has  a  power  of  revocation,  there  is  no  siispension  during  the 
settlor's  life.-*^ 

5,  The  Period  During  Which  Suspension  Is  Allowed.  The  absolute  power  of 
alienation  of  realty  may  be  suspended  during  the  lives  of  two  persons  in  being  at 
the  creation  of  the  interests,  and,  in  one  case,  for  the  further  period  of  a 
minority.'*''  The  absolute  ownership  of  personalty  can  in  no  case  be  suspended 
except  during  the  lives  of  two  persons  in  being.'"'  The  suspension  must  neces- 
sarily cease  within  the  statutory  limits ;  it  is  not  enough  that  it  does  in  fact  so 
cease.'"  Any  two  lives  may  be  selected  as  the  measure  of  the  suspension  ;  it  is 
not  necessary  that  they  should  be  the  lives  of  persons  having  interests  in  the 
property."*^  If  therefore  a  controlling  provision  is  employed,  limiting  the  sus- 
pension in  any  event  to  the  lives  of  two  persons  in  being,  any  interests  whatso- 
ever may  be  created  without  violating  the  statute  against  suspension.'*^  The  lives 
selected  may  be  those  of  persons  answering  a  certain  description,  as  the  youngest 


43.  Genet  v.  Hunt,  113  N.  Y.  158,  21  N".  E. 
91. 

44.  U.  S.  Trust  Co.  v.  Chauncey,  32  Misc. 
(N.  Y.)  358,  66  N.  Y.  Suppl.  563.  See  also 
New  York  L.  Ins.,  etc.,  Co.  t.  Gary,  191  N.  Y. 
33,  83  N.  E.  598  ^reversing  120  N.  Y.  App. 
Div.  264,  105  N.  Y.  Suppl.  125]. 

45.  N.  Y.  Laws  (1896),  c.  547,  §  32.  See 
sup7-a,  note  92. 

46.  N.  Y.  Laws  (1897),  c.  417,  §  2.  See 
supra,  note  27.  See  also  Greenland  v.  Wad- 
dell,  116  N.  Y.  234,  22  N.  E.  367,  15  Am.  St. 
Kep.  400 ;  Manice  v.  Maniee,  43  N.  Y.  303. 

47.  This  is  so  well  settled  that  only  a  few 
of  the  many  authorities  on  the  point  are  here 
given.  Knox  v.  Jones,  47  N.  Y.  389 ;  Jennings 
V.  Jennings,  7  N.  Y.  547;  Ahern  v.  Ahern,  52 
N.  Y.  App.  Div.  356,  65  N.  Y.  Suppl.  81 ;  Union 
Trust  Co.  V.  Metcalfe  37  Misc.  (N.  Y.)  672, 
76  N.  Y.  Suppl.  375;  Clark  v.  Clark,  23  Misc. 
(N.  Y.)  272,  50  N.  Y.  Suppl.  1041;  Hawley 
V.  James,  16  Wend.  (N.  Y.)  61;  Wood  v. 
Wood,  5  Paige  (N.  Y.)  596,  28  Am.  Dec. 
451  note;  Craig  v.  Hone,  2  Edw.  (N.  Y.)  554. 
See  also  Bindrim  v.  Ullrich,  64  N.  Y.  App. 
Div.  444,  72  N.  Y^  Suppl.  239;  Strang  v. 
Strang,  4  Eedf.  Surr.  (N.  Y.)  376.  Corn-pare 
People's  Trust  Co.  v.  Flynn,  188  N.  Y.  385, 
80  N.  E.  1098  [reversvng  113  N.  Y.  App. 
Div.  683,  99  N.  Y.  Suppl.  979]. 

_  48.  Bailey  v.  Bailey,  97  N.  Y.  460.  "  The 
limitation  provided  is  a  limitation  of  time 
and  not  a  personal  one."  To  the  same  effect 
are  Crooke  v.  Kings  County,  97  N.  Y.  421; 
Woodgate  v.  Fleet,  64  N.  Y.  566;  Gilman  v. 
Eeddington,  24  N.  Y.  9.  Anything  to  the 
contrary  in  Downing  v.  Marshall,  23  N.  Y. 
366,  80  Am.  Dec.  290,  must  be  considered  as 
no  longer  law. 

49.  Thus  property  may  be  put  in  trust  to 
apply  the  rents,  profits,  and  income  to  the 
use  of  A,  B,  C,  D,  E,  and  F,  for  life,  and, 
upon  the  death  of  any  beneficiary,  then  to 
the  use  of  the  children  of  such  beneficiary 
for  life,  and,  if  such  children  die,  to  the 
use  of  the  children  of  such  children  for  life, 
and  so  on  indefinitely,  provided  that  the 
trust  is  to  end  in  any  event  upon  the  death 
of  two  designated  persons  in  being  when 
the  trust  is  created.    Authorities  supporting 


the  text  are  Herzog  v.  Title  Guarantee,  etc., 
Co.,  177  N.  Y.  86,  69  N.  E.  283,  67  L.  R.  A. 
146;  Montignani  v.  Blade,  145  N.  Y.  Ill,  39 
N.  E.  719;  Bailey  v.  Bailey,  97  N.  Y.  460; 
Provost  V.  Provost,  70  N.  Y.  141 ;  Woodgate 
V.  Fleet,  64  N.  Y.  566;  Burrill  v.  Boardman, 
43  N.  Y.  254,  3  Am.  Rep.  694;  Gilman  v. 
Reddington,  24  N.  Y.  9;  Levy  v.  Hart,  54 
Barb.  (N.  Y.)  248;  Rogers  v.  TiUey,  20 
Barb.  (N.  Y.)  639;  Liebmann  v.  Liebmann, 
53  Misc.  (N.  Y.)  488,  105  N.  Y.  Suppl.  403; 
Smith  V.  Havens  Relief  Fund  Soc,  44  Misc. 
(N.  Y.)  594,  90  N.  Y.  Suppl.  168;  Fenton  v. 
Fenton,  35  Misc.  (N.  Y.)  479,  71  N.  Y. 
Suppl.  1083;  Jessup  v.  Pringle  Memorial 
Home,  27  Misc.  (N.  Y.)  427,  59  N.  Y.  Suppl. 
207  [affirmed  in  47  N.  Y.  App.  Div.  622,  62 
N.  Y.  Suppl.  308] ;  Clancy  v.  O'Gara,  4  Abb. 
N.  Cas.  (N.  Y.)  268;  De  Peyster  v.  Beekman, 
55  How.  Pr.  (N.  Y.)  90.  See  also  Buchanan 
V.  Little,  154  N.  Y.  147,  47  N.  E.  970;  Steven- 
son V.  Lesley,  70  N.  Y.  512;  Hunter  v.  Hunter, 
31  Barb.  (N.  Y.)  334;  McGrath  v.  Van 
Stavoren,  8  Daly  (N.  Y.)  454;  Sherman's 
Estate,  15  N.  Y.  'St.  438 ;  Matteson  v.  Matte- 
son,  51  How.  Pr.  (N.  Y.)  276.  If  the  sub- 
ject-matter of  a  trust  is  a  life-estate,  there 
can  be  no  illegal  suspension.  Grout  v.  Van 
Schoonhoven,  1  Sandf.  Ch.  (N.  Y.)  336.  See 
stipra,  IV,  G.  In  Smith  v.  Edwards,  88  N.  Y. 
92,  the  testator  gave  one  thousand  dollars 
each  to  all  grandchildren  born  within  twenty 
years  after  his  death,  and  the  gift  was  held 
to  be  valid.  A  gift  to  all  the  children  of  A, 
testator's  eldest  child,  born  within  twenty 
years  after  testator's  death,  would  be  valid, 
for  all  persons  entitled  must  come  into  being 
within  the  life  of  A ;  and  a  gift  to  all  the 
testator's  grandchildren  is  equivalent  to  so 
many  separate  gifts  to  the  children  of  each 
child.  In  Schermerhorn  v.  Cotting,  131  N.  Y. 
48,  29  N.  E.  980,  a  trust,  the  beneficial  inter- 
est in  which  was  inalienable,  was  held  to  be 
valid,  although  the  two  lives  which  governed 
the  duration  of  the  trust  were  not  the  same 
in  everv  contingency.  Bird  r.  Pickford,  141 
N.  Y.  is,  35  N.  E.  938,  is  in  accord.  Note 
that  the  statutes  against  suspension  are  not 
the  only  limitation  upon  the  creation  of  fu- 
ture estates.    See  infra,  XI,  A,  9. 
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two  of  testator's  grandchildren  living  at  his  death/'^  And  it  is  lawful  to  provide 
for  a  suspension  to  continue  during  one  life,  and  then  to  continue  during  the  life 
of  a  person  who  answers  a  certain  description  at  the  close  of  the  first  life,  pro- 
vided such  second  person  must  have  been  in  being  at  the  creation  of  the 
interests.^*  If,  however,  such  second  person  must  not  necessarily  have  been  in 
being  at  the  creation  of  the  interests,  the'  suspension  during  such  second  life 
would  be  illegal.  Thus  of  a  suspension  to  continue  during  the  life  of  A,  and 
then  through  the  life  of  any  widow  he  may  leave.''^  The  statute  does  not  permit 
a  suspension  which  may  continue  for  a  term  not  measured  by  lives,  no  matter 
how  short  the  term.^^  In  the  single  case  where  suspension  of  the  absolute  power 
of  alienation  may  continue  for  two  existing  lives,  and  then  for  a  minority,  the 
minority  must  be  that  of  the  person  entitled  to  the  remainder  in  fee ;  ^  but  it  is 
not  necessary  that  such  person  should  have  been  in  being  at  the  creation  of  the 
interests.^^ 

6.  Charitable  Trusts.  Both  realty  and  personalty  may  be  held  on  a  perpetual 
charitable  trust.  And  it  is  no  longer  necessary  that  the  gift  should  be  to  cor- 
porations or  other  bodies  expressly  authorized  to  hold  property  for  charitable 
purposes.^^ 


50.  Bailey  v.  Bailey,  97  N.  Y.  460. 

A  child  en  ventre  sa  mere  is  regarded  as  in 
being.  Cooper  v.  Heatlierton,  65  N.  Y.  App. 
Div.  561,  73  N.  Y.  Suppl.  14. 

But  the  lives  must  in  some  sufficient  man- 
ner be  indicated. —  In  Matter  of  Fisher,  8 
N.  Y.  Suppl.  10,  2  Connoly  Surr.  75,  a  sus- 
pension to  continue  during  "  the  time  pre- 
scribed by  the  statute  governing  perpetuities  " 
was  held  to  be  bad.  And  see  Matter  of  Mor- 
gan, 36  Misc.  (N.  Y.)  753,  74  N.  Y.  Suppl. 
478. 

51.  Thus  of  a  suspension  to  continue  dur- 
ing the  life  of  A,  and  then  during  the  life  of 
the  testator's  youngest  grandchild  alive  at 
the  death  of  the  testator,  and  the  death  of  A. 
Lough  eed  v.  Dykemans'  Baptist  Church,  129 
N.  Y.  211,  29  N.  E.  249,  14  L.  R.  A.  410; 
Van  Cott  V.  Prentice,  104  N.  Y.  45,  10  N.  E. 
257;  Cogan  v.  McCabe,  23  Misc.  (N.  Y.) 
739,  52  N.  Y.  Suppl.  48. 

52.  If  a  trust  is  created  to  continue  dur- 
ing the  life  of  A,  and  then  through  the  life 
of  his  present  wife,  it  is  unobjectionable. 
Van  Brunt  v.  Van  Brunt,  111  N.  Y.  178,  19 
N.  E.  60.  And  semble  so  of  a  trust  to  con- 
tinue during  the  life  of  A,  and  then  during 
the  life  of  any  widow  A  may  leave,  if  a  pro- 
viso is  added  that  such  widow  must  have 
been  in  being  at  the  creation  of  the  trust. 
But  if  no  such  proviso  is  added  A's  widow 
may  prove  to  be  a  woman  not  in  being  when 
the  trust  was  created,  and  therefoi'e  the 
suspension  will  be  illegal.  Schettler  v.  Smith, 
41  N.  Y.  328;  llayden  v.  Rugdon,  48  Misc. 
(N.  Y.)  108,  !)«  N.  y.  Supi)l.  681  ;  Wright  v. 
Mercein,  34  Misc.  (N.  Y.)  414,  69  N.  Y. 
iSn[)pl.  930;  Sievcns  v.  Miller,  2  Dcm.  Surr. 
(N.  Y.)  597.  lint  compdrc  Durfec  v.  Poiiic- 
rov,  151  N.  Y.  583,  49  N.  .10.  132. 

53.  lirown  v..  (^uintiird,  177  N.  Y.  75,  69 
N.  E.  225;  KaliHh  v.  Kalisli,  16(1  N.  Y.  368, 
69  N.  E.  917:  llnvnoH  r.  Slicnimn,  117  N.  Y. 
433.  22  N.  E.  938;  IJicc  r.  Harrcit,  102 
N.  y.  161,  0  N.  E.  898;  Bcckinii ii  r.  Bonsor, 
23  N.  y.  29K,  80  Am.  Dec.  269;  Dodgo 
T'oii'l,  23  N.  Y.  69;  Tucker  r.  TiicUcM-,  5  N.  Y. 


408;  Rose  v.  Rose,  4  Abb.  Dec.  (N.  Y.) 
108;  McGuire  v.  McGuire,  80  N.  Y.  App.  Div. 
63,  80  N.  Y.  Suppl.  497;  Matter  of  Murray, 
75  N.  Y.  App.  Div.  246,  78  N.  Y.  Suppl.  165 ; 
Staples  V.  Hawes,  39  N.  Y.  App.  Div.  548,  57 
N.  Y.  Suppl.  452;  Trowbridge  v.  Metcalf,  5 
N.  Y.  App.  Div.  318,  39  N.  Y.  Suppl.  241 
[affirmed  in  158  N.  Y.  682,  52  N.  E.  1126]; 
Moore  v.  Moore,  47  Barb.  (N.  Y.)  257  {af- 
firmed in  6  Alb.  L.  J.  173] ;  Morgan  t.  Mas- 
terton,  4  Sandf.  (N.  Y.)  442;  Matter  of  Perry, 
48  Misc.  (N.  Y.)  285,  96  N.  Y.  Suppl.  879; 
Snyder's  Estate,  21  N.  Y.  Suppl.  430,  1  Pow. 
Surr.  185;  Underhill's  Will,  3  N.  Y.  Suppl. 
205,  6  Dem.  Surr.  466;  Gano  v.  McCunn,  56 
How.  Pr.  (N.  Y.)  337;  Bean  v.  Bowen,  47 
How.  Pr.  (N.  Y.)  306;  De  Kay  v.  Irving,  5 
Den.  (N.  Y.)  646;  Hone  v.  Van  Sehaick.  20 
Wend.  (N.  Y.)  564;  Butler  v.  Butler,  Hoffm. 
(N.  Y.)  344.  Compare  Robert  v.  Corning,  89 
N.  Y.  225  (cited  infra,  note  84)  ;  Matter 
of  Trotter,  104  N.  Y.  App.  Div.  188,  93  N.  Y. 
Suppl.  404  [affirmed  in  182  N.  Y.  465,  75 
N.  E.  305] ;  Mason  v.  Jones,  2  Barb.  (N.  Y.) 
229;  Galway  v.  Bryce,  10  Misc.  (N.  Y.)  255, 
30  N.  Y.  Suppl.  985.  It  is  lawful  to  pro- 
vide that  a  change  in  trustees  shall  be  mads 
at  the  end  of  a  period  of  years.  Clark  c. 
Goodridge,  51  Misc.  (N.  Y.)  140,  100  N.  Y. 
Suppl.  824. 

54.  N.  Y.  Laws  (1896),  c.  547,  §  32. 

55.  Manice  v.  Manice,  43  N.  Y.  303 ;  Fow- 
ler     Depau,  26  Barb.  (N.  Y.)  224. 

56.  The  law  formerly  was  tliat  realty  and 
personalty  might  be  held  on  a  perp(<tual  chari- 
table trust  only  in  case  the  gift  was  to 
a  corporation  or  other  body  which  was  ex- 
])r(>Ms1y  authorized  to  bold  lU'operty  for  chari- 
table purposes,  and  which  was  already  iji 
eNis1(>uce  or  nnist  necessarily  bo  formed,  if  at 
nil,  witliiii  the  statutory  ])eviod.  T!i>;>Hy  could 
not  bo  given  on  any  cliaritahlo  trust  (>xcei)t 
ii)  such  a  coriioration  or  body.  Pei'sonnliy 
('(inlil  lie  given  to  any  trusloe  to  hold  for  a 
cliinilahio  purpose,  i)ut  unless  the  trustoo 
was  Hiu'h  a  corjioration  or  body  iho  trust 
nnist  niiocBsiirily  cease  within  the  statutory 


[XI.  A.  5J 


PER  PET  [J I  TIES 


[30  Cye.]  1513 


7.  Trusts  For  Accumulation.  The  rents  and  profits  of  real  estate,  and  the 
income  of  personalty,  can  be  accumulated  only  for  the  benefit  of  infants,  and  the 
accumulation  can  continue  only  during  their  minorities.^^    An  accumulation  may 


limit.  Authorities  under  the  law  as  it  stood 
prior  to  the  enactment  of  Laws  (1893), 
c.  701,  are  Fairehild  v.  Edson,  154  N.  Y.  199, 
48  N.  E.  541,  61  Am.  St.  Eep.  609;  Tilden  v. 
Green,  130  N.  Y.  29,  28  N.  E.  880,  27  Am. 
St.  Eep.  487,  14  L.  R.  A.  33;  People  v. 
Simonson,  126  N.  Y.  299,  27  N.  E.  380; 
Booth  V.  Christ  Baptist  Church,  126  N.  Y. 
216,  28  N.  E.  238;  Read  v.  Williams,  125 
N.  Y.  560,  26  N.  e.  730,  21  Am.  St.  Rep. 
748;  Riker  v.  Leo,  115  N.  Y.  93,  21  N.  E. 
719;  Cottman  v.  Grace,  112  N.  Y.  299,  19 
N.  E.  839,  3  L.  R.  A.  145 ;  O'Hara  v.  Dudley, 
95  N.  Y.  403,  47  Am.  Rep.  53;  Kerr  v. 
Dougherty,  79  N.  Y.  327 ;  Wetmore  v.  Parker, 
52  N.  Y.  450;  Holmes  v.  Mead,  52  N.  Y. 
332;  Adams  c.  Perry,  43  N.  Y.  487;  Bascom 
V.  Albertson,  34  N.  Y.  584;  Levy  v.  Levy,  33 
N.  Y.  97;  Dodge  v.  Pond,  23  N.  Y.  69;  Au- 
burn Theological  Seminary  v.  Kellogg,  16 
N.  Y.  83;  Williams  v.  Williams,  8  N.  Y. 
525;  Rose  c.  Rose,  4  Abb.  Dee.  (N.  Y.)  108; 
Matter  of  Williams,  64  Hun  (N.  Y.)  163, 
18  N.  Y.  Suppl.  820 ;  Matter  of  Simonson,  55 
Hun  (N.  Y.)  204,  7  N.  Y.  Suppl.  836  [af- 
iirmed  in  119  N.  Y.  660,  24  N.  E.  852]; 
Holland  v.  Smyth,  108  N.  Y.  312,  16  N.  E. 
305,  2  Am.  St.  Rep.  420  [.reversing  40 
Hun  372] ;  Iseman  v.  Myres,  26  Hun 
(N.  Y".)  651;  Chamberlain  v.  Chamberlain,  3 
Lans.  (N.  Y.)  348;  Wilson  v.  Lynt,  30  Barb. 
(N.  Y.)  124;  King  v.  Rundle,  15  Barb. 
(N.  Y.)  139;  Yates  v.  Yates,  9  Barb.  (N.  Y.) 
324;  Morgan  v.  Masterton,  4  Sandf.  (N.  Y.) 
442;  Matter  of  Williams,  1  Misc.  (N.  Y.) 
440,  23  N.  Y.  Suppl.  150,  1  Pow.  Surr.  414; 
Beecher  v.  Yale,  45  N.  Y.  Suppl.  622 ;  Matter 
of  Schuler,  24  N.  Y.  Suppl.  847,  1  Pow. 
Surr.  490 ;  In  re  Strickland,  17  N.  Y.  Suppl. 
304  [affirmed  in  136  N.  Y.  638,  32  N.  E. 
1014]  ;  Matter  of  Fisher,  8  N.  Y.  Suppl.  10, 
2  Connoly  Surr.  75;  Matter  of  Johnson,  5 
N.  Y.  Sunpl.  922,  1  Connoly  Surr.  518; 
Shotwell  I.  Mott,  2  Sandf.  Ch.  (N.  Y.)  46; 
Pfaler  v.  Raberg,  3  Dem.  Surr.  (N.  Y.)  360; 
Reform  Soc.  v.  Case,  3  Dem.  Surr.  (N.  Y.) 
15;  Matter  of  Starr,  2  Dem.  Surr.  (N.  Y.) 
141;  Lawrence  v.  Elliott,  3  Redf.  Surr. 
(N.  Y.)  235.  See  also  Tabernacle  Baptist 
Church  V.  Fifth  Ave.  Baptist  Church,  172 
N.  Y.  598,  64  N.  E.  1126  [affirming  60  N.  Y. 
App.  Div.  327,  70  N.  Y.  Suppl.  181];  Matter 
of  Bogart,  43  N.  Y.  App.  Div.  582,  60  N.  Y. 
Suppl.  496 ;  Waterford  First  Presb.  Church 
V.  McKallor,  35  N.  Y.  App.  Div.  98,  54  N.  Y. 
Suppl.  740;  Greenwald  v.  United  L.  Ins. 
Assoc.,  18  Misc.  (N.  Y.)  91,  42  N.  Y.  Suppl. 
973. 

The  law  has  been  changed  radically  by 
N.  Y.  Laws  (1893),  c.  701,  N.  Y.  Laws  (1896), 
c-  547>  §  93.  as  interpreted  by  Allen  v.  Ste- 
vens, 161  N.  Y.  122,  55  N.  E.  568.  If  a  gift 
of  realty  or  personalty  is  made,  on  a  chari- 
table trust,  to  any  trustee,  whether  to  a  cor- 
poration not  yet  in  existence  or  to  indi- 
viduals, the  gift  will  be  treated  as  an  imme- 


diate gift  to  charity,  and  will  not  be  allowed 
to  fail  for  lack  of  a  trustee.  If  the  gift  is  to 
a  corporation  not  yet  in  existence,  but  such 
corporation  is  formed  within  a  reasonable 
time,  such  corporation  will  be  allowed  to 
administer  tlie  charity,  and  will  take  the  in- 
come accruing  prior  to  its  formation  as  an 
increment  of  the  principal.  St.  John  v. 
Andrews  Inst.,  117  N.  Y.  App.  Div.  698, 
102  N.  Y.  Suppl.  808.  Similarly,  if  the 
gift  is  to  individuals  as  trustees,  they 
will  be  allowed  to  administer.  If  no  trustee 
is  named,  or  semble,  if  the  corporation,  or 
body,  or  individual  whom  the  donor  wished 
to  administer  the  charity  is  unable  to  do  so, 
the  court  will  appoint  a  suitable  trustee. 
Whoever  is  trustee,  the  charity  may  continue 
in  perpetuity.  "  The  ancient  law  of  chari- 
table uses  has  been  restored."  In  re  Watson, 
171  N.  Y.  256,  63  N.  E.  1109;  In  re  Graves, 
171  N.  Y.  40,  63  N.  E.  787;  In  re  Griffin,  167 
N.  Y.  71,  60  N.  E.  284.  And  see  Hull  v.  Pear- 
son, 36  N.  Y.  App.  Div.  224,  55  N.  Y.  Suppl. 
324.  See  also  supra,  notes  98,  9,  29 ;  and 
VIII,  E. 

57.  N.  Y.  Laws  (1896),  c.  547,  §  51,  pro- 
vides :  "All  directions  for  the  accumulation  of 
the  rents  and  profits  of  real  property,  except 
such  as  are  allowed  by  statute,  shall  be  void. 
An  accumulation  of  rents  and  profits  of  real 
property,  for  the  benefit  of  one  or  more  per- 
sons, may  be  directed  by  any  will  or  deed 
sufficient  to  pass  real  property,  as  follows: 

1.  If  such  accumulation  be  directed  to  com- 
mence on  the  creation  of  the  estate  out  of 
which  the  rents  and  profits  are  to  arise,  it 
must  be  made  for  the  benefit  of  one  or  more 
minors  then  in  being,  and  terminate  at  or 
before  the  expiration  of  their  minority.  2. 
If  such  accumulation  be  directed  to  commence 
at  any  time  subsequent  to  the  creation  of  the 
estate  out  of  which  the  rents  and  profits  are 
to  arise,  it  must  commence  within  the  time 
permitted,  by  the  provisions  of  this  article, 
for  the  vesting  of  future  estates,  and  during 
the  minority  of  the  beneficiaries,  and  shall 
terminate  at  or  before  the  expiration  of  such 
minority.  3.  If  in  either  case  such  direc- 
tion be  for  a  longer  term  than  during  the 
minority  of  the  beneficiaries,  it  shall  be  void 
only  as  to  the  time  beyond  such  minority." 

N.  Y.  Laws  (1897),  c.  417,  §  4,  provides: 
"An  accumulation  of  the  income  of  personal 
property  directed  by  any  instrument  sufficient 
in  law  to  pass  such  property  is  valid:  1. 
If  directed  to  commence  from  the  date  of  the 
instrument,  or  the  death  of  the  person  exe- 
cuting the  same,  and  to  be  made  for  the 
benefit  of  one  or  more  minors,  then  in  being, 
or  in  being  at  such  death,  and  to  terminate  at 
or  before  the  expiration  of  their  minority. 

2.  If  directed  to  commence  at  any  period 
subsequent  to  the  date  of  the  instrument  or 
subsequent  to  the  death  of  the  person  execut- 
ing it,  and  directed  to  commence  within  the 
time  allowed  for  the  suspension  of  the  abso- 
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be  directed  to  commence  at  a  future  time,  but  the  statutory  requirements  as  to 
realty  and  personalty  have  been  construed  to  dill'er.  It  has  been  held  that  an 
accumulation  of  the  rents  and  profits  of  realty  may  commence  at  the  expiration 
of  two  lives  in  being  when  the  accumulation  is  directed  ;  but  an  accumulation  of 
the  income  of  personalty  must  commence  at  some  time  during  the  continuance  of 
two  lives  in  being.^^  The  requirement  that  the  accumulation  must  be  "for  the 
benefit "  of  a  minor  requires  that  the  total  accumulations  be  paid  to  such  minor 
when  he  reaches  majority.  Thus  if  property  is  placed  in  trust  to  accumulate  the 
rents,  profits,  and  income  during  the  minority  of  A,  and  then  to  add  the  accunju- 
lations  to  the  original  capital,  and  to  pay  the  rents,  profits,  and  income  of  such 
entire  fund  to  A  for  life,  and  then  to  distribute  the  fund  to  the  children  of  A, 
the  provision  restricting  A  to  a  life  income  from  the  accumulations  is  invalid/''-* 
The  application  of  rents,  profits,  or  income  to  the  payment  of  debts  or  encum- 
brances amounts  to  an  accumulation.^    Semhle  that  trusts  for  accumulation  do 


lute  ownership  of  personal  property,  and  at 
some  time  during  the  minority  of  the  persons 
for  whose  benefit  it  is  intended,  and  to  ter- 
minate at  or  before  the  expiration  of  tlieir 
minority.  All  other  directions  for  the  ac- 
cumulation of  the  income  of  jiersonal  prop- 
erty,, not  authorized  by  statute,  are  void;  but 
a  direction  for  any  such  accumulation  for  a 
longer  term  than  the  minority  of  the  persons 
intended  to  be  benefited  thereby,  has  the  same 
efl'ect  as  if  limited  to  the  minority  of  such 
persons,  and  is  void  as  respects  the  time  be- 
yond such  minority." 

Directions  for  accumulation  were  held  not 
to  conform  to  these  special  statutory  require- 
ments in  U.  S.  Trust  Co.  v.  Sober,  178  N.  Y. 
442,  70  N.  E.  970;  Schermerhorn  V.  Getting, 
131  N.  Y.  48,  29  N.  E.  980;  Goebel  v.  Wolf, 
113  N.  Y.  405,  21  N.  E.  388,  10  Am.  St.  Rep. 
464;  Hull  v.  Hull,  24  N.  Y.  647;  Gilman  v. 
Eeddington,  24  N.  Y.  9;  Kilpatrick  V.  John- 
son, 15  N.  Y.  322;  Harris  v.  Clark,  7  N.  Y. 
242;  Matter  of  Hoyt,  116  N.  Y.  App.  Div. 
217,  101  N.  Y.  Suppl.  557  {affirmed  in  189 
N.  Y.  511,  81  N.  E.  1166];  McGuire  v.  Me- 
Guire,  80  N.  Y.  App.  Div.  63,  80  N.  Y.  Suppl. 
497;  Cook  v.  Lowry,  29  Hun  (N.  Y.)  20  {af- 
firmed in  95  N.  Y.  103] ;  Matter  of  Dey  Er- 
mand,  24  Hun  (N.  Y.)  1;  Simpson  v-  English, 
1  Hun  (N.  Y.)  559,  4  Thomps.  &  C.  80; 
Robison  v.  Eobison,  5  Lans.  (N.  Y. )  165; 
Levy  V.  Levy,  40  Barb.  (N.  Y.)  585;  Forsyth 
V.  Rathbone,  34  Barb.  (N.  Y.)  388;  McGrath 
V.  Van  Stavoren,  8  Daly  (N.  Y.)  454;  Tobin 
V.  Graf,  39  Misc.  (N.  Y.)  412,  80  N.  Y. 
Suppl.  5;  Garland  v.  Garland,  35  Misc. 
(N.  Y.)  147,  71  N.  Y.  Suppl.  405;  Brandt  v. 
Brandt,  13  Misc.  (N.  Y.)  431,  34  N.  Y.  Suppl. 
084;  Matter  of  Roos,  4  Misc.  (N.  Y. )  232,  24 
N.  Y.  Suppl.  802;  Richardson  v.  Hunt,  14 
N.  Y.  Supjil.  48;  Matter  of  Sands,  3  N.  Y. 
Suppl.  07,  1  Connoly  Surr.  259;  McCor- 
mack  V.  McCorniack,  00  TIow.  Pr.  (N.  Y.) 
190;  Craig  v.  Craig,  3  Barb.  Ch.  (N.  Y.) 
76;  IIa.vtun  Corse,  2  Barb.  Ch.  (N.  Y.)  500. 
See  also  Matter  of  llogoiH,  22  N.  Y.  App.  Div. 
428,  48  N.  Y.  Supjjl.  175  \(ifflrmcd  in  101 
N.  Y.  108,  55  N.  10.  393], 

For  provisions  held  to  be  valid  see  Ron  v. 
Vingiit,  117  N.  Y.  204,  22  N.  lO.  i)33;  Arilnir 
11.  Arthur,  3  N.  Y.  A\)\\.  Div.  :!75,  38  N.  Y. 
Sii|i|il.    1002;    Matter    of    Keogli,    -17  Mi,Mc. 
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(N.  Y.)  37,  95  N.  Y.  Suppl.  191;  Nichols  v. 
Nichols,  42  Misc.  (N.  Y.)  381,  86  N.  Y.  Suppl. 
719;  In  re  McNeil,  1  N.  Y.  Suppl.  20;  Rup- 
pert's  Estate,  1  Tuck.  Surr.  (N.  Y.)  480. 
See  also  Horton  v.  Cantwell,  108  N.  Y.  255, 
15  N.  E.  546;  Matter  of  Raymond,  73  N.  Y. 
App.  Div.  11,  76  N.  Y.  Suppl.  355;  Duncklee 
V.  Butler,  38  N.  Y.  App.  Div.  99,  56  N.  Y. 
Suppl.    491;    Morgan  v.    Durand,   51  Misc. 

(N.  Y.)  523,  101  N.  Y.  Suppl.  1002;  Matter 
of  Stevens,  46  Misc.  (N.  Y.)  623,  95  N.  Y. 
Suppl.  297. 

58.  Manice  v.  Manice,  43  N.  Y.  303.  See 
supra,  note  57.  Suppose  there  is  an  accumu- 
lation directed  for  the  benefit  of  all  the  chil- 
dren of  A,  a  living  person,  during  their  minor- 
ities, and  that  A  has  one  child,  B.  The  ac- 
cumulation begins  and  is  solely  for  his  benefit 
until  another  child,  G,  is  born..  Thereafter 
only  half  the  accumulation  belongs  to  B. 
When  a  third  child,  D,  is  born,  only  one  third 
of  the  accumulation  belongs  to  B.  When  B 
reaches  his  majority  he  takes  that  part  of 
the  accumulations  belonging  to  him,  and  the 
accumulation  continues  for  the  benefit  of  the 
other  children.  There  is  therefore  a  succes- 
sion of  periods  of  accumulation,  but  all  these 
periods  must  begin  within  the  statutory 
limit,  and  each  accumulation  will  be  for  the 
benefit  of  minors  then  in  being.  See  Forsyth 
V.  Rathbone,  34  Barb.  (N.  Y.)  388;  Mason 
t'.  Mason,  2  Sandf.  Ch.  (N.  Y.)  432  [affirmed 
in  2  Barb.  229]. 

59.  Pray  v.  Hegeman,  92  N.  Y.  508.  To 
the  same  effect  are  Smith  v.  Parsons,  146 
N.  Y.  110,  40  N.  E.  730;  Barbour  V:  De  For- 
est, 95  N.  Y.  13  ;  Tweddell  V.  New  York  L.  Ins., 
etc.,  Co.,  82  Hun  (N.  Y.)  002,  31  N.  Y.  Suppl. 
764;  Matter  of  Snyder,  35  Misc.  (N.  Y.)  588, 
72  N.  Y.  Suppl.  61 ;  Gilman  v.  Healy,  1  Dem. 
Surr.  (N.  Y.)  404.  Meserole  v.  Meserole,  1 
Hun  (N.  Y.)  00,  3  Thomps.  &  C.  (N.  Y.) 
192,  is,  on  this  point,  no  longer  law.  But  it 
is  ])roper  to  jirovidc  for  an  accunuilation  to 
continue  during  the  minority  of  A,  and,  if 
A  die  under  ago,  to  provide  tliat  tlio  accunui- 
liviioiis  sliiiU  go,  not  to  A's  administrator,  but 
to  B.  Manice  v.  Manice,  43  N.  Y.  303;  Bol- 
ton V.  .Tacks.  0  Rob.  (N.  Y.)  166. 

60.  HaMcall  r,.  King,  102  N.  Y.  134.  50 
N.  I<;.  515,  7(i  Am.  St.  Hep.  302;  Kirk  r.  Mc- 
Caun,   117   N.  Y.  App.   Div.  50,  101  N.  Y. 
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not  cause  suspension,  and  tliat  the  validity  of  trusts  for  accumulation  is  to  be 
detei'mined  solely  by  the  special  statutory  requirements  respecting  such  trusts." 

8.  Construction  —  a.  In  General.  If  an  instrument  is  capable  of  two  con- 
structions, under  one  of  which  an  illegal  suspension  is  directed,  but  under  the 
other  of  which  no  illegal  suspension  is  directed,  the  latter  construction  will  be 
adopted.*'^  If  an  invalid  provision  is  separable  from  the  valid  provisions,  and  it 
is  fair  to  presume  that  the  maker  of  the  instrument  would  prefer  a  partial  to  a 
total  failure  of  the  provisions  in  the  instrument,  the  invalid  provision  will  be 
rejected  and  the  remaining  provisions  will  be  given  effect.^ 

b.  Separable  Beneficial  Interests.  If  a  testator  leaves  property  on  a  trust  of 
the  third  class  to  last  during  the  lives  of  his  surviving  cliildren,  and  dies  leaving 
three,  or  more,  children,  the  trust  is  invalid.''^  If,  however,  the  words  of  the  will 
are  such  that  the  interests  of  the  beneficiaries  may  be  construed  to  be  separate, 


Suppl.  1093;  Lowenhaupt  v.  Stanisics.  93 
N.  Y.  App.  Div.  171,  88  N.  Y.  Suppl.  537; 
Hafner  v.  Hafner,  62  N.  Y.  App.  Div.  310,  71 
N.  Y.  Suppl.  1  {affirmed  in  171  N.  Y.  633, 
63  N.  E.  1117];  Matter  of  Hoyt,  71  Hun 
(N.  Y.)  13,  24  N.  Y.  Suppl.  577;  Dresser  i?. 
Travis,  39  Misc.  (N.  Y.)  358,  79  N.  Y.  Suppl. 
924  [affirmed  in  87  N.  Y.  App.  Div.  G32,  84 
N".  Y.  Suppl.  1124];  Dodsworth  v.  Dam,  38 
Misc.  (N.  Y.)  684,  78  N.  Y.  Suppl.  264; 
McComb  (•;  Title  Guarantee,  etc.,  Co.,  36  Misc. 
(N.  Y.)  370,  73  N.  Y.  Suppl.  554  [affirmed  in 
70  N.  Y.  App.  Div.  618,  75  N.  Y.  Suppl. 
1128];  Siefke  r.  Siefke,  34  Misc.  (N.  Y.)  77, 
69  N.  Y.  Suppl.  514;  Matter  of  Fisher,  4 
Misc.  (N.  Y.)  46,  25  N.  Y.  Suppl.  79;  Wells 
V.  Wells,  24  jST.  Y.  Suppl.  874,  30  Abb.  N.  Cas. 
225.  See  also  C'owen  v.  Einaldo,  82  Hun 
(N.  Y.)  479,  63  N.  Y.  Suppl.  554.  Compare 
Dodge  V.  Pond,  23  N.  Y.  69 ;  Becker  v.  Becker, 
13  N.  Y.  App.  Div.  342,  43  N.  Y.  Suppl.  17; 
Bean  v.  Hocknian,  31  Barb.  (N.  Y.)  78; 
Matter  of  Harteau,  53  Misc.  (N.  Y.)  201, 
104  N.  Y.  Suppl.  586;  Craig  v.  Craig,  3  Barb. 
Ch.  (N.  Y.)  76.  The  court  refused  to  order 
testamentary  trustees  to  hold  surplus  income 
to  meet  possible  future  demands  in  Spencer 
V.  Spencer,  38  N.  Y.  App.  Div.  403,  56  N.  Y. 
Suppl.  460;  Matter  of  Tilden,  5  Dem.  Surr. 
(N.  Y.)  230;  Grant  v.  Grant,  3  Redf.  Surr. 
(N.  Y.)  283.  See  also  Matter  of  Hayden,  77 
Hun  (N.  Y.)  219',  88  N.  Y.  Suppl.  357.  Com- 
pare Matter  of  Nesmith,  140  N.  Y.  609,  35 
N.  E.  942.  In  Thorn  v.  De  Breteuil,  179 
N.  Y.  64,  71  N.  E.  470,  a  direction  to  carry 
on  a  business  and  to  add  the  residue  of  the 
annual  profits  to  the  working  capital  was 
held  to  be  a  direction  for  accumulation. 
Compare  infra.  XI,  C. 

61.  Does  a  trust  for  accumulation  suspend 
the  absolute  power  of  alienation  of  realty, 
and  the  absolute  ownership  of  personalty? 
There  are  some  dicta  to  that  effect.  Radley 
V.  Kuhn,  97  N.  Y.  26;  Vail  v.  Vail,  7  Barb. 
(N.  Y.)  226;  Mason  v.  Mason,  2  Sandf.  Ch. 
(N.  Y.)  432  [affirmed  in  2  Barb.  229].  But 
]Sr.  Y.  Laws  (1903),  cc.  87,  88;  Laws 
(1896),  c.  547,  §  83,  now  provide  that  the 
right  and  interest  of  the  beneficiary  of  "  any 
trust  "  other  than  a  trust  of  the  third  class  is 
alienable.  See  supra,  XI,  A,  2,  e,  (ii),  notes 
21,  22.  Suppose  realty  is  placed  in  trust 
to  pay  the  rents  to  A  for  life,  then  to  B 


for  life,  then  to  accumulate  during  the  minori- 
ties of  B's  children,  and  as  each  child  attains 
his  majority  to  convey  and  pay  to  him  his 
share,  with  the  accumulations.  There  being 
no  gift  over,  in  case  of  the  death  of  B's 
children  under  age,  the  absolute  power  of 
alienation  can  be  suspended  for  only  two 
lives.  See  supra,  note  92.  If  a  trust  for  ac- 
cumulation does  cause  suspension,  this  trust 
is  invalid.  But  precisely  such  an  accumula- 
tion seems  to  have  been  contemplated  under 
the  special  statutory  requirements  as  to  ac- 
cumulation. See  Manice  v.  Manice,  43  N.  Y. 
303,  374  et  seq. 

62.  This  rule  of  construction  is  supported 
by  a  great  number  of  cases.  See  Mee  v.  Gor- 
don, 187  N.  Y.  400,  80  N.  E.  353,  116  Am. 
St.  Rep.  613;  Denison  v.  Denison,  185  N.  Y. 
438,  78  N.  E.  162,  and  cases  cited  infra, 
notes  66,  67,  68.  Compare  Cottman  v.  Grace, 
112  N.  Y.  299,  19  N.  E.  839,  3  L.  R.  A.  145; 
Van  Nostrand  v.  Moore,  52  N.  Y.  12;  Matter 
of  Russell,  5  Dem.  Surr.  (N.  Y.)  388. 

63.  Only  a  few  of  the  numerous  authorities 
establishing  this  rule  of  construction  are  cited. 
In  re  Mount,  185  N.  Y.  162,  77  N.  E.  999; 
Schlereth  v.  Schlereth,  173  N.  Y.  444,  66  N.  E. 
130,  93  Am.  St.  Rep.  616;  Cross  v.  U.  S.  Trust 
Co.,  131  N.  Y.  330,  30  N.  E.  125,  27  Am.  St. 
Rep.  597,  15  L.  R.  A.  606;  Onderdonk  v.  On- 
derdonk,  127  N.  Y.  196,  27  N.  E.  839;  Ken- 
nedy V.  Hoy,  105  N.  Y.  134,  11  N.  E.  390; 
Van  Schuyver  v.  Mulford,  59'  N.  Y.  426 ;  Har- 
rison V.  Harrison,  36  N.  Y.  543  [affirming  42 
Barb.  162];  Duneklee  v.  Butler,  38  N.  Y. 
App.  Div.  99,  56  N.  Y.  Suppl.  491;  Brown  v. 
Eichter,  76  Hun  (N.  Y.)  469,  27  N.  Y.  Suppl. 
1094  [affirmed  in  144  N.  Y.  706,  39  N.  E. 
856]  ;  Child  v.  Child,  1  N.  Y.  Leg.  Obs.  182; 
Haxtun  v.  Corse,  2  Barb.  Ch.  (N.  Y.) 
506. 

The  court  was  unable  to  apply  this  prin- 
ciple in  Matter  of  Butterfield,  133  N.  Y.  473, 
31  N.  E.  515;  Tilden  v.  Green,  130  N.  Y.  29, 
28  N.  E.  880,  27  Am.  St.  Rep.  487,  14  L.  R.  A. 
33;  Dana  v.  Murray,  122  N.  Y.  604,  26  N.  E. 
21;  Root  V.  Stuyvesant,  18  Wend.  (N.  Y.) 
257 ;    Richards    v.    Moore,    5    Redf.  Surr. 

(N.  Y.)  278;  Thomas'  Estate,  1  Tuck.  Surr. 

(N.  Y.)  367. 

64.  See  supra,  XI,  A,  2,  b,  (ii). 

65.  Williams  v.  Conrad,  30  Barb.  (N.  Y.) 
524. 
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then  the  will  may  be  construed,  not  as  creating  one  trust  to  last  for  three,  or  more, 
lives,  but  as  creating  three,  or  more,  separate  trusts,  eacli  to  last  for  one  life.  The 
courts  strongly  incline  to  such  construction,  and  it  is  well  settled  that  siicli  con- 
struction will  not  be  prevented  because  the  trust  property  is  to  be  kept  'm  aoJ/i/Io 
and  under  one  management."" 

e.  "Youngest  Child  Reaches  Twenty-One."  If  the  creator  of  a  trust  directs 
that  it  shall  continue  until  the  youngest  child  of  A  reaches  twenty-one,  the  courts 
incline  to  construe  this  as  a  direction  that  the  trust  shall  continue  until  the 
youngest  child  of  A  reaches  twenty-one  or  dies  under  that  age."'' 

d.  Shares  Accruing  by  Survivorship.  Where  there  is  a  gift  to  a  class,  with 
gifts  over  in  case  of  death,  the  courts  incline  to  hold  that  shares  accruing  at  a 
death  do  not  again  go  over  at  a  second  death."^ 


66.  Corse  v.  Chapman,  153  N.  Y.  466,  47 
N.  E.  812;  Locke  v.  Farmers'  L.  &  T.  Co.,  140 
N.  Y.  135,  35  N.  E.  578;  Vanderpoel  v.  Loew, 
112  N.  Y.  167,  19  N.  E.  481;  Matter  of  Ver- 
planck,  91  N.  Y.  439;  Wells  v.  Wells,  88 
N.  Y.  323;  Moore  v.  Hegeman,  72  N.  Y.  376; 
Stevenson  v.  Lesley,  70  N.  Y.  512;  Savage  v. 
Burnham,  17  N.  Y.  561;  Cushman  v.  Cush- 
man,  116  N.  Y.  App.  Div.  763,  102  N.  Y. 
Suppl.  258  [affirmed  in  191  N.  Y.  505] ;  Mat- 
thews V.  Studley,  17  N.  Y.  App.  Div.  303,  45 
N.  Y.  Suppl.  201  [affirmed  in  161  N.  Y.  633, 
57  N.  E.  1117];  Foote  v.  Bruggerhof,  66  Hun 
(N.  Y.)  406,  21  N.  Y.  Suppl.  509;  Matter 
of  Lapham,  37  Hun  (N.  Y.)  15;  Brigham  v. 
Jones,  25  Hun  (N.  Y.)  6;  Mason  v.  Jones,  2 
Barb.  (N.  Y.)  229  [affi/rming  2  Sandf.  Ch. 
432];  Bascom  v.  Weed,  53  Misc.  (N.  Y.)  496, 
105  N.  Y.  Suppl.  459;  Hayden  v.  Sugden,  48 
Misc.  (N.  Y.)  108,  96  N.  Y.  Suppl.  681;  Men- 
del V.  Levis,  40  Misc.  (N.  Y.)  271,  81  N.  Y. 
Suppl.  965;  Neilson  v.  Brown,  31  Misc. 
(N.  Y.)  562,  65  N.  Y.  Suppl.  585;  Fischer 
V.  Langlotz,  100  N.  Y.  Suppl.  578;  Blaker's 
Will,  10  N.  Y.  St.  210 ;  Cromwell  v.  Cromwell, 
2  Edw.  (N.  Y.)  495  [affirmed  in  3  Ch.  Sent. 
7] ;  Dickie  v.  Van  VIeck,  5  Redf.  Surr.  (N.  Y.) 
284.]  See  also  Haug  v.  Schumacher,  166  N.  Y. 
506,  60  N.  E.  245 ;  Mott  v.  Ackerman,  92  N.  Y. 
539;  Monarque  v.  Monarque,  80  N.  Y.  320; 
Bruner  v.  Meigs,  64  N.  Y.  506 ;  Kent  v.  Kent, 
99  N.  Y.  App.  Div.  112,  90  N.  Y.  Suppl.  828; 
Trolan  v.  Rogers,  79  Hun  (N.  Y.)  507,  29 
N.  Y.  Suppl.  899;  Gage  v.  Gage,  43  Hun 
(N.  Y.)  501  [affirmed  in  112  N.  Y.  667,  20 
N.  E.  414] ;  Denison  v.  Denison,  42  Misc. 
(N.  Y.)  295,  86  N.  Y.  Suppl.  604  [affirmed  in 
103  N.  Y.  App.  Div.  523,  80  N.  Y.  Suppl.  604, 
93  N.  Y.  Suppl.  1128  (affirmed  in  185  N.  Y. 
438,  78  N.  E.  102)];  Matter  of  Blaker,  12 
N.  Y.  St.  741.    Compare  supra,  V,  B. 

An  intention  preventing  such  construction 
was  found  in  ( Centra  I  Trust  ('o.  Eglcston, 
185  N.  Y.  23,  77  N.  E.  989;  Colton  Fox,  07 
N.  Y.  .348;  Walsh  v.  Waldron,  63  Ilun  (N.  Y.) 
315,  17  N.  Y.  Snppl.  S29  [affirmed  in  135 
N.  Y.  050,  32  N.  E.  647];  Field  v.  Field,  4 
Sandf.  Ch.  (N.  Y.)  528.  See  also  La  Fargo 
)•.  IJrown.  31  N.  Y.  Ajip.  Div.  542,  52  N.  Y. 
Siippl.  93;  Tliorn  r.  Coles,  3  Edw.  (N.  Y.) 
3:!0. 

67.  SiippoKt!  HUHiX'iiHion  iH  to  conlinue  until 
tlic  yoiHigcHt  of  llic  tcHtiilor'H  griiiHlcliihlrcn 
livitif?  Ill  IiIh  dciilli  a.nd  attaining  tli(^  age  of 
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twenty-one  does  in  fact  attain  that  age,  and 
that  the  testator  leaves  three  grandchildren, 
A,  B,  and  C,  all  under  age.  If  C,  the  youngest, 
should  reach  twenty-one,  his  minority 
would  be  the  measure  of  the  suspension;  but 
C  miglit  die  under  twenty-one  before  B 
reached  twenty-one,  and  then  the  suspension 
would  continue  until  B  reached  that  age;  but 
B  might  thereafter  die  under  twenty-one  be- 
fore A  reached  twenty-one,  and  then  the  sus- 
pension would  continue  until  A  reached 
twenty-one.  Therefore  the  suspension  might 
continue  for  more  than  two  lives.  Jennings 
V.  Jennings,  7  N.  Y.  547;  Hawley  v.  James, 
16  Wend.  (N.  Y.)  61.  Authorities  support- 
ing the  text  are  Roe  v.  Vingut,  117  N.  Y.  204, 
22  N.  E.  933;  Coston  v.  Coston,  118  N.  Y. 
App.  Div.  1,  103  N.  Y.  Suppl.  307;  Jacoby  f. 
Jacoby,  113  N.  Y.  App.  Div.  913,  100  N.  Y. 
Suppl.  1122  [affirmed  in  188  N.  Y.  124,  80 
N.  E.  676] ;  Becker  v.  Becker,  13  N.  Y.  App. 
Div.  342,  43  N.  Y.  Suppl.  17;  Stehlin  v. 
Stehlin,  67  Hun  (N.  Y.)  110,  22  N.  Y.  Suppl. 
40;  James  v.  Beasley,  14  Hun  (N.  Y.)  520; 
Burke  v.  Valentine,  52  Barb.  (N.  Y.)  412,  5 
Abb.  Pr.  N.  S.  164  [affirmed  in  6  Alb.  L.  J. 
167];  Eells  v.  Lynch,  8  Bosw.  (N.  Y.)  465; 
McGowan  v.  McGowan,  2  Duer  (N.  Y.)  57; 
Lang  V.  Ropke,  5  Sandf.  (N.  Y.)  363;  Muller 
V.  Struppman,  6  Abb.  N.  Cas.  (N.  Y.)  343; 
Butler  V.  Butler,  3  Barb.  Ch.  (N.  Y.)  304. 
See  also  Jacoby  v.  Jacoby,  188  N.  Y.  124,  80 
N.  E.  676;  Burke  v.  O'Brien,  115  N.  Y.  App. 
Div.  574,  100  N.  Y.  Suppl.  1048;  Kessler  v. 
Friede,  29  Misc.  (N.  Y.)  187,  60  N.  Y.  Suppl. 
891;  Horndorf  v.  Horndorf,  13  Misc.  (N.  Y.) 
343,  34  N.  Y.  Suppl.  560;  Matter  of  Sands, 

3  N.  Y.  Suppl.  07,  1  Connoly  Surr.  259. 

The  court  was  unable  to  adopt  such  con- 
struction in  Haynes  v.  Sherman,  117  N.  Y. 
433,  22  N.  E.  938;  Benedict  v.  Webb,  98  N.  Y- 
400;  llagonieyer  v.  Saulpaugh,  97  N.  Y.  App. 
Div.  535,  90"N.  Y.  Suppl.  228;  Boynton  v. 
Hoyt,  1  Den.  (N.  Y.)  53;  McSorley  v.  Leary, 

4  Sandf.  Ch.  (N.  Y.)  414;  Tlionipson  r.  Clen- 
dcning,  1  Sandf.  Ch.  (N.  Y.)  387.  See  also 
Ahem  v.  Aliern,  52  N.  Y.  Apj).  Div.  350,  05 
N.  ^'.  Siii)|)l.  81;  Schniitt  v.  Kahrs,  1  Dem. 
Surr.  (N.  Y.)  114. 

68.  Suppose  there  is  a  gift  of  property  in 
trust  for  the  benefit  of  tlie  cliihircn  of  the 
Ic.Mlator,  A,  1?,  and  C,  wiMi  a  jiroviso  that,  if 
liny  cliild  (lies  under  a  i)roHcril>ed  ago,  bin 
share  hIiiiII  go  to  bin  insiic,  if  any;  or,  if  ho 
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9.  Other  Statutory  Restrictions  on  the  Creation  of  Future  Interests  in  Realty 
AND  Personalty.  Suspension  of  the  absolute  power  of  alienation  of  realty  or  of 
the  absolute  ownership  of  personalty  may  be  caused  by  present  as  well  as  future 
interests;  in  deternnning  whether  an  interest  causes  suspension,  it  is  necessary  to 
see  if  the  interest  is  alienable  or  inalienable,  not  whether  it  is  vested  or  contin- 
gent.''^ In  addition  to  the  requirement  that  interests  shall  not  be  created  which 
may  cause  a  suspension  beyond  the  statutory  limit,  there  are  eight  other  restric- 
tions, all  of  which  apply  solely  to  the  creation  of  future  interests.  There  is  no 
comprehensive  requirement  that  all  future  interests  shall  vest™  within  certain 
limits,  but  some  of  these  restrictions  bear  upon  the  question  of  vesting.  Two  of 
the  restrictions^^  apply  even  to  alienable  and  vested  interests;  in  other  words,  a. 
future  interest  may  be  objectionable  even  though  it  is  both  alienable  and  vested.^ 
These  eight  restrictions,  which  apply  to  both  realty  and  personalty are  as  fol- 
lows :  (1)  Successive  estates  for  life  shall  not  be  limited  except  to  persons  in  being 
at  the  creation  thereof.^^  (2)  Where  a  remainder  is  limited  on  more  than  two^ 
successive  life-estates,  all  the  life-estates  subsequent  to  those  of  the  two  persons 
first  entitled  thereto  shall  be  void.^^    (3)  If  a  remainder  is  limited  on  more  than 


leaves  no  issue,  tlien  to  his  surviving  brothers 
and  sisters,  and  to  the  living  issue  of  any 
deceased  brothers  and  sisters;  or,  if  there  are 
no  such  collaterals,  then  to  X.  A  dies  under 
the  prescribed  age,  without  issue,  and  B  and  C 
become  entitled  to  his  share.  Then  B  dies 
without  issue.  Now  if  the  one  third  of  A's 
share  which  accrued  to  B,  on  A's  death,  goes 
over  to  C,  such  one  third  will  be  held  in  trust 
for  a  period  of  three  lives,  and  such  provision 
is  invalid.  But  if  the  fraction  of  a  share  ac- 
cruing by  survivorship  is  held  not  to  go  over, 
but  to  have  become  the  absolute  property  of 
B,  then  the  trust  contains  no  invalid  pro- 
vision. Beardsley  v.  Hotchkiss,  96  N.  Y.  201; 
Moore  v.  Hegeman,  72  N.  Y.  376.  Authorities 
supporting  the  text  are  Vanderpoel  v.  Loew, 
112  N.  Y.  167,  19  N.  E.  481;  Everitt  x. 
Everitt,  29  N.  Y.  39. 

The  court  was  unable  to  adopt  such  con- 
struction in  Mendel  v.  Levis,  40  Misc.  (N.  Y.) 
271,  81  N.  Y.  Suppl.  965;  Monarque  v.  Requa, 
53  How.  Pr.  (N.  Y.)  438. 

69.  See  su'pra,  notes  96,  20,  30,  39. 

70.  N.  Y.  Laws  (1896),  c.  547,  §  30,  pro- 
vides :  "A  future  estate  is  either  vested  or 
contingent.  It  is  vested,  when  there  is  a  per- 
son in  being,  who  would  have  an  immediate 
right  to  the  possession  of  the  property,  on  the 
determination  of  all  the  intermediate  or  prece- 
dent estates.  It  is  contingent  while  the  per- 
son to  whom  or  the  event  on  which  it  is 
limited  to  take  effect  remains  uncertain." 
This  section  has  been  construed  in  In  re  Lan- 
sing, 182  N.  Y.  238,  74  N.  E.  882;  Purdy  V. 
Hayt,  92  N.  Y.  446;  Moore  v.  Littel,  41  N.  Y. 
66;  Sheridan  V.  House,  4  Abb.  Dec.  (N.  Y.) 
218,  4  Keyes  569;  Tayloe  v.  Gould,  10  Barb. 
(N.  Y.)  388;  Lawrence  v.  Bayard,  7  Paige 
(N.  Y.)  70.  Compare  Radley  v.  Kuhn,  97 
N.  Y.  26 ;  and  supra,  note  39. 

71.  The  restrictions  numbered  (2)  and  (4), 
infra,  text  of  this  section. 

72.  Such  restrictions  have  "  no  necessary 
connection  with  the  law  of  perpetuities." 
Purdy  V.  Hayt,  92  N.  Y.  446,  451,  per  An- 
drews, J. 

73.  N.  Y.  Laws  (1897),  c.  417,  §  2;  Ham 


V.  Van  Orden,  84  N.  Y.  257 ;  Kane  v.  Gott,  24 
Wend.  (N.  Y.)  641,  35  Am.  Dec.  641. 

74.  N.  Y.  Laws  (1896),  c.  547,  §  33; 
Matter  of  Hurlbut,  51  Misc.  (N.  Y.)  263, 
100  N.  Y.  Suppl.  1098. 

75.  N.  Y.  Laws  (1896),  c.  547,  §  33.  This 
requirement  applies  to  cross  remainders  for 
life,  given  to  tenants  in  common  for  life.  In 
Purdy  V.  Hayt,  92  N.  Y.  446,  land  was  devised 
to  A  and  B  for  life,  as  tenants  in  common, 
with  cross  remainders  for  life,  and  then  to  C 
for  life,  remainder  to  C's  surviving  children 
in  fee.  The  court  construed  this  to  be  a  limi- 
tation to  A  and  B  for  life  as  tenants  in  com- 
mon, remaindei',  as  to  the  share  of  the  one 
dying  first,  to  the  survivor  for  life,  re- 
mainders over.  In  the  share  of  the  one  dying 
first,  three  successive  life-estates  were  there- 
fore limited;  but  in  the  share  of  the  survivor 
only  two  successive  life-estates  were  limited. 
It  was  held  that,  as  the  share  in  which  an  ex- 
cessive number  of  life-estates  had  been  limited 
must  be  ascertained  within  the  period  of  a 
single  life,  the  life-estate  to  C  was  void  only  as 
to  such  share.  Orphan  Asylum  v.  White,  3  N.  Y. 
Suppl.  137,  6  Dem.  Surr.  201,  is  in  accord. 
In  Dana  v.  Murray,  122  N.  Y.  604,  618,  26 
N.  E.  21,  land  had  been  limited  to  A  for  life, 
remainder  as  A  by  will  appointed,  and  A  ap- 
pointed to  her  husband,  B,  and  her  daughters, 
C,  D,  and  E,  for  life,  with  cross  remainders 
for  life,  subject  to  a  power  of  sale,  to  be  exer- 
cised on  the  death  of  the  life-tenants,  or  upon 
the  marriage  of  any  two  daughters.  "  The 
case  is,  therefore,  presented  wnere  three- 
fourths  of  the  life-estate  devised  is  void  under 
the  statute,  whilst  the  other  one-fourth  may 
be  valid,  but  it  cannot  be  determined  which 
is  valid,  or  which  condemned,  until  after  the 
death  of  three  of  the  life  tenants.  The  per- 
son being  unknown  and  the  claim  contingent, 
we  incline  to  the  view  that  this  is  also  within 
the  condemnation  of  the  statute."  See  Haug 
V.  Schumacher,  166  N.  Y.  506,  60  N.  E.  245; 
De  Barant€  v.  Gott,  6  Barb.  (N.  Y.)  492; 
Graham  v.  Graham,  49  Misc.  (K  Y.)  4,  97 
N.  Y.  Suppl.  779 ;  Matter  of  Eldridge,  29  Misc. 
(N.  Y.)  734,  62  N.  Y.  Suppl.  1026.  Compare 
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two  successive  life-estates,  it  shall  take  effect  on  the  death  of  the  persons  entitled 
to  the  first  and  second  life-estates,  in  the  same  manner  as  if  no  other  life-estates 
had  been  created.™  (4)  JSTo  remainder  shall  be  created  on  an  estate  ^^wr  autre  vie 
except  a  remainder  in  fee,  nor  shall  any  remainder  be  created  upon  such  an  estate 
in  a  term  of  years,  unless  it  be  for  tlie  whole  residue  of  tlie  term."  (5)  If  a 
remainder  is  limited  on  an  estate  j^wr  aut7'e  vie  dependent  on  more  than  two  lives, 
the  remainder  shall  take  effect  on  the  death  of  the  two  persons  first  named.''* 
(6)  A  contingent  remainder  shall  not  be  created  on  a  term  of  years  unless  the 
nature  of  tlie  contingency  on  which  it  is  limited  be  such  that  the  remainder  must 
vest  in  interest  during  the  continuance  of  not  more  than  two  lives  in  being  at  the 
creation  of  such  remainder,  or  on  tlie  termination  thereof.''^  (7)  No  estate  for  life 
shall  be  limited,  as  a  remainder  on  a  term  of  years,  except  to  a  person  in  being  at 
the  creation  of  such  estate.^"  (8)  An  estate  may  be  limited  on  a  fee,  "  on  a  con- 
tingency which,  if  it  should  occur,  must  happen  within  the  period  prescribed  in 
this  article  "  (Real  Property  Law).^^ 

10.  Restraints  on  Alienation.  A  restraint  on  alienation  attempted  to  be 
imposed  upon  the  owner  of  a  fee  is  invalid,  if  it  might  be  in  force  for  a  period 
other  than  the  period  during  which  suspension  is  allowed.^^    A  provision  naming 


Surdam  v.  Cornell,  116  N.  Y.  305,  22  N.  E. 
450;  Trolan  v.  Rogers,  79  Hun  (N.  Y.)  507, 
29  N.  Y.  Suppl.  899. 

76.  N.  Y.  Laws  (1896),  c.  547,  §  33.  See 
Matter  of  Ryder,  41  N.  Y.  App.  Div.  247,  58 
N.  Y.  Suppl.  635;  Stoiber  v.  Stoiber,  40  N.  Y. 
App.  Div.  156,  57  N.  Y.  Suppl.  916.  The 
courts  have  held  that,  under  this  provision, 
if  a  contingent  remainder  is  limited  on  more 
than  two  successive  life-estates,  and  the  con- 
tingency has  not  in  fact  been  determined  at 
the  end  of  the  first  and  second  life-estates, 
the  remainder  is  destroyed.  Dana  v.  Murray, 
122  N.  Y.  604,  29  N.  E.  21;  Purdy  v.  Hayt, 
92  N.  Y.  446;  Woodruff  v.  Cook,  61  N.  Y.  638 
[affirming  47  Barb.  304].  See  King  v. 
Whaley,  59  Barb.  (N.  Y.)  71.  So,  if  a  re- 
mainder to  the  children  of  A  is  limited  on 
two  or  more  successive  life-estates,  semMe 
that  only  those  children  of  A  take  who  are  in 
existence  at  the  termination  of  the  first  and 
second  life-estates.  See  Stevenson  v.  Lesley, 
70  N.  Y.  512.  Where  there  is  a  trust  to  con- 
tinue for  more  than  two  lives,  the  lives  in 
excess  of  two  cannot  be  dropped  out  under  the 
terms  of  the  provision  cited  in  the  text. 
Shipman  v.  Rollins,  98  N.  Y.  311;  Woodruff 
V.  Cook,  01  N.  Y.  638;  Amory  v.  Lord,  9  N.  Y. 
403;  La  Farge  v.  Brown,  31  N.  Y.  App.  Div. 
542,  52  N.  Y.  Suppl.  93. 

77.  N.  Y.  Laws  (1896),  c.  547,  §  34. 

78.  N.  Y.  Laws  (1896),  c.  547,  §  35. 

79.  N.  Y.  Laws  (1896),  c.  547,  §  36;  Wil- 
ber  V.  Wilber,  105  N.  Y.  451,  5»'  N.  E.  264; 
Nichols  V.  Nichols,  42  Misc.  (N.  Y.)  381,  86 
N.  Y.  Suj)])].  719;  Butler  v.  Butler,  3  Barb. 
Cli.  (N.  Y.)  304. 

80.  N.  Y.  LiiwH  (1896),  c.  Ml,  §  37. 

81.  N.  Y.  ]jaw8  (1890),  c.  547,  §  40;  Mott 
V.  Ackcrnian,  92  N.  Y.  539;  Purdy  v.  Ilayt, 
92  N.  Y.  4  U;. 

What  is  the  proper  construction  of  this 
section?  Tlie  language,  it  in  to  be  noi/ed,  is 
piiMiiiHsive  in  form.  Kuj)poR<!  it  is  construed 
\a)  riieiin  that  "  no  cstalo  may  Ix;  limited  on  a 
fee  except  upon  ii  ('on(.ingen(\y  which  mu.st 
haj)i)cii  witliiii  llii!  period  proHcribc^d  in  this 
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article."  The  importance  of  the  section 
would  then  be  enormous,  for  it  would  prac- 
tically give  New  York  two  tests  of  a  perpe- 
tuity —  one  the  test  of  contingency,  which  is 
the  common-law  test,  the  other  the  test  of  in- 
alienability, which  is  now  well  recognized  by 
the  decisions  as  being  in  fact  the  test  in- 
tended by  the  statute.  No  such  far-reaching 
importance  has  ever  been  attached  to  the  sec- 
tion, and  it  has  figured  but  little  in  the  de- 
cisions. The  requirements  as  to  suspension, 
and  the  test  of  suspension,  are  cardinal,  and 
such  other  statutory  requirements  as  were 
added  were  doubtless  intended  to  be  consistent 
with  the  general  policy  of  these  requirements, 
and  not  to  work  confusion  by  setting  up 
another  test.  Semhle  that  this  section  is,  as 
its  language  implies,  permissive  and  not  re- 
strictive in  intent,  and  was  introduced  out  of 
abundant  caution  to  declare  that  future  con- 
tingent estates  could  be  created  if  such  estates 
conformed  to  the  other  ^jrovisions  of  the 
article. 

It  is  to  be  noted  that  in  Michigan,  Minne- 
sota, and  Wisconsin,  where  the  New  York 
statutes  as  to  realty  have  been  followed,  in 
the  main,  with  only  verbal  changes,  the  cor- 
responding section  of  the  statute  reads: 
"  Subject  to  the  rules  established  in  the  pre- 
ceding sections  of  this  chapter,  a  freehold 
estate  .  .  .  may  be  created  to  commence  at  a 
future  day."  Mich.  Conip.  Laws.  §  8806; 
Minn.  Rev.  Laws,  §  3213;  Wis.  Annot.  St. 
§  2047. 

82.  Suppose  A  devises  Greenacre  to  such  of 
his  issue  as  shall  be  alive  twenty-five  years 
after  his  death.  The  whole  limitation  is  in- 
valid. Sec  supra,  XI,  A,  2,  b,  (i).  Suppose, 
again,  A  devises  Creennere  on  a  trust  to  last 
for  twenty-live  years.  Tlie  whole  trust  is  in- 
valid. See  supra,  XT,  A,  2,  b,  (ii).  Sup- 
])nse.  however,  that  A  devises  Greenacre  to 
B  in  fee,  but  ])rovid(>s  that  B  shall  not 
alienate  tli(>  land  for  twenty-five  years.  The 
devise  is  good,  and  the  only  (]uestion  is 
wli(>lrher  thi^  restraint  on  alienalioii  is  also 
good.    If  tiie  restraint  on  alienation  is  at- 
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a  time  of  sale  may,  however,  be  regarded  as  merely  advisory,  and  therefore  as  not 
preventing  alienation  prior  to  such  tiine;^^  and  a  provision  that  no  sale  of  prop- 
erty shall  be  made  except  after  advertisement  for  a  definite  period  is  nnobjec- 
tionabie  if  it  is  a  reasonable  precaution  to  prevent  a  sacritice  of  the  property.^* 

B.  Statutes  Similap  to  the  New  York  Statutes.  Michigan  has  statutory 
provisions  closely  following  the  New  York  statutes  on  realty,  but  not  on  person- 
alty.'^   So  of  Minnesota^"  and  Wisconsin.^'    California  has  provisions  similar  to 


tempted  to  be  imposed  upon  the  owner  of  a 
fee.  and  such  restraint  might  be  in  force  for 
a  ])eriod  other  than  the  period  during  which 
suspension  is  allowed,  it  is  invalid.  Oxley  v. 
Lane,  35  N.  Y.  340;  Booker  i'.  Booker,  119' 
N.  Y.  App.  Div.  482,  104  N.  Y.  Suppl.  21; 
Adams  v.  Berger,  IS  N.  Y.  Suppl.  33,  27  Abb. 
N.  Cas.  429;  Morris  v.  Porter,  52  How.  Pr. 
(N.  Y.)  1.  Semble  that  all  restraints  upon 
alienation  attempted  to  be  imposed  upon  the 
owner  of  a  fee  are  invalid.  Lovett  v.  Gil- 
lender,  35  N.  Y.  617  (where  the  restraint 
was  to  continue  for  only  two  lives,  but  was 
part  of  an  unlawful  scheme  for  accumula- 
tion) ;  Craig  V.  Wells,  11  N.  Y.  315;  De 
Peyster  v.  Michael,  6  N.  Y.  467,  57  Am.  Dec. 
470.  See  also  Roosevelt  v.  Thurman,  1  Johns. 
Ch.  (N.  Y.)  220.  But  compare  Henderson 
V.  Henderson,  113  N.  Y.  1,  20  N.  E.  814; 
Doubleday  v.  Newton,  27  Barb.  (N.  Y.)  431 
(as  to  restraints  on  the  right  to  have  par- 
tition) ;  Galwav  V.  Bryce,  10  Misc.  (N.  Y.) 
255,  30  N.  Y.  Suppl.  985. 

83.  Deegan  v.  Wade,  144  N.  Y.  573,  39 
N.  E.  692 ;  Chandler  v.  New  York  El.  R.  Co., 
34  N.  Y.  App.  Div.  305,  54  N.  Y.  Suppl.  341 ; 
Stewart  v.  Hamilton,  37  Hun  (N.  Y.)  19. 

84.  Robert  v.  Corning,  89  N.  Y.  225.  To 
the  same  effect  see  Montignani  v.  Blade,  145 
N.  Y.  111.  39  N.  E.  719;  Hope  v.  Brewer, 
136  N.  Y.  126,  32  N.  E.  558,  18  L.  R.  A.  458. 

85.  Mich.  Comp.  Laws  (1897),  §§  8783- 
8917;  Howell  Annot.  St.  §§  5517-5651. 

The  divergences  from  the  New  York  stat- 
utes are  mostly  verbal.  But  the  statutes  are 
more  liberal  with  regard  to  the  creation  of 
express  trusts  (  (§  8839),  and  the  provision 
controlling  the  alienation  of  the  beneficial 
interest  in  a  trust  ( §  8847 ) ,  follows  the  New 
York  Revised  Statutes  and  not  the  Real  Prop- 
erty Law  (Laws  (1896),  c.  547).  See  supra, 
note  21.  The  statutes  follow  the  New  York 
statutes  both  as  to  the  suspension  of  the  ab- 
solute power  of  alienation  and  as  to  other 
restrictions  on  the  creation  of  future  interests 
in  realty.  See  supra,  note  81.  The  Michigan 
decisions  are  given  below,  with  a  reference 
to  the  note  or  notes  on  the  New  York  statutes 
to  which  they  are  pertinent.  Foster  v. 
Stevens,  146  Mich.  131,  109  N.  W.  265;  Cole 
V.  Lee,  143  Mich.  267,  106  N.  W.  855;  Van 
Driele  v.  Kotvis,  135  Mich.  181,  97  N.  W. 
700  (supra,  note  63)  ;  Casgrain  v.  Hammond, 
134  Mich.  419,  96  N.  W.  510,  104  Am.  St.  Rep. 
610  {supra,  notes  2,  20,  53)  ;  Niles  v.  Mason, 
126  Mich.  482,  85  N.  W.  1100  (supra,  notes 
4,  14,  41,  63)  ;  Fitzgerald  v.  Big  Rapids,  123 
Mich.  281,  82  N.  W.  56  (supra,  notes  10,  20, 
23,  83);  Torpy  v.  Betts,  123  Mich.  239,  81 
N.  W.  1094  (supra,  note  20)  ;  Downing  it. 
Birney,  117  Mich.  675,  76  N.  W.  125  (supra, 


note  79)  ;  State  v.  Holmes,  115  Mich.  456, 
73  N.  W.  548  (supra,  notes  20,  53,  77)  ;  Petit 
V.  Flint,  etc.,  R.  Co.,  114  Mich.  362,  72  N.  W. 
238  (supra,  note  63);  Eldred  v.  Shaw,  112 
Mich.  237,  70  N.  W.  545  (supra,  note  59)  ; 
Mullreed  v.  Clark,  110  Mich.  229,  08  N.  W. 
138,  989  (supra,  note  77)  ;  Defreese  v.  Lake, 
109  Mich.  415,  67  N.  W.  505,  63  Am.  St. 
Rep.  584,  32  L.  R.  A.  744  (supra,  notes  11, 
20)  ;  Trufant  v.  Nunneley,  106  Mich.  554,  64 
N.  W.  409  {supra,  note  97) ;  Dean  v.  Mumford, 
102  Mich.  510,  61  N.  W.  7  (supra,  notes  2, 
3,  4,  14,  47,  51,  52,  63,  66)  ;  L'Etourneau 
V.  Henquenet,  89  Mich.  428,  50  N.  W.  1077,  28 
Am.  St.  Rep.  310  (supra,  note  70)  ;  Farrand 
V.  Petit,  84  Mich.  671,  48  N.  W.  156  (supra, 
notes  2,  53)  ;  Ford  v.  Ford,  80  Mich.  42, 
44  N.  W.  1057  (supra,  X)  ;  Case  v.  Green, 
78  Mich.  540,  44  N.  W.  578  (supra,  note  20)  ; 
Bennett  v.  Chapin,  77  Mich.  526,  43  N.  W. 
893,  7  L.  R.  A.  377  (supra,  note  82)  ;  Penny 
V.  Croul,  76  Mich.  471,  43  N.  W.  649,  5  L.  R. 
A.  858  (supra,  note  56)  ;  Palms  v.  Palms,  68 
Mich.  355,  36  N.  W.  419  (supra,  notes  24, 
47,  63,  66)  ;  Wilson  v.  Odell,  58  Mich.  533, 
25  N.  W.  506  (supra,  note  57)  ;  Smith  v. 
Barrie,  56  Mich.  314,  22  N.  W.  816,  56  Am. 
Rep.  391  (supra,  note  14)  ;  Newark  M.  E. 
Church  V.  Clark,  41  Mich.  730,  3  N.  W.  207 
(supra,  note  56)  ;  Toms  v.  Williams,  41  Mich. 
552,  2  N.  W.  814  (supra,  notes  11,  57,  60)  ; 
Thatcher  v.  St.  Andrew's  Church,  37  Mich. 
264  (supra,  note  41).  See  also  McCarty  V. 
Fish,  87  Mich.  48,  49  N.  W.  513;  Battle  Creek 
Union  Mut.  Assoc.  v.  Montgomerj',  70  Mich. 
587,  38  N.  W.  588,  14  Am.  St.  Rep.  519;  St. 
Amour  v.  Rivard,  2  Mich.  294. 

86.  Minn.  Rev.  Laws  (1905),  §§  3191- 
3326. 

On  the  divergences  from  the  New  York 
statutes,  the  same  remarks  apply  as  are  made 
supra,  note  85.  Owatonna  v.  Rosebrock,  88 
Minn.  318,  92  N.  W.  1122  (supra,  note  56)  ; 
Shanahan  v.  Kelly,  88  Minn.  202,  92  N.  W. 
948  (supra,  note  56)  ;  Lane  v.  Eaton,  69 
Minn.  141,  71  N.  W.  1031,  65  Am.  St.  Rep. 
559.  38  L.  R.  A.  669  (supra,  note  56)  ;  In  re 
Tower,  49  Minn.  371,  52  N.  W.  27  (supra, 
notes  2,  42,  53).  See  also  as  to  personalty 
Atwater  v.  Russel,  49  Minn.  22,  51  N.  W. 
624  (supra,  note  83);  Little  v.  Willford,  31 
Minn.  173,  17  N.  W.  282;  Simpson  v.  Cook, 
24  Minn.  180  (supra,  notes  2,  67);  Lee  i\ 
Tower,  124  N.  Y.  370,  26  N.  E.  943 ;  Penfield 
V.  Tower,  1  N.  D.  216,  46  N.  W.  413. 

87.  Wis.  Annot.  St.  (1889)  §§  2025-2158. 

The  divergences  from  the  New  York  stat- 
utes are  mostly  verbal.  But  the  absolute 
power  of  alienation  may  be  suspended  for  two 
lives  and  twenty-one  years  thereafter  ( section 
2039)  ;  the  statutes  are  more  liberal  with  re- 
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the  ISTew  York  statutes,  applicaljle  to  both  realty  and  personalty.^  The  states 
of  North  and  South  Dakota/**  the  District  of  Coluixibia,''"*  Idaho,'"'  Iowa,"'* 


gard  to  the  creation  of  express  trusts  (sec- 
tion 2081),  and  to  the  accumulation  of  the 
rents  and  profits  of  realty  (section  2001); 
and  the  provision  controlling  the  alienation 
of  the  beneficial  interest  in  a  trust  (section 
2089)  follows  the  New  York  Revised  Statutes, 
and  not  the  Real  Property  Law  (Laws  (1890), 
c.  547).  See  supra,  note  21.  The  statutes 
follow  the  New  York  statutes  both  as  to  the 
suspension  of  the  absolute  power  of  alienation 
and  as  to  other  restrictions  on  the  creation  of 
future  interests  in  realty.  See  supra,  note  81. 
The  Wisconsin  decisions  are  given  below,  with 
a  reference  to  the  note  or  notes  on  tlie  New 
York  statutes  to  which  they  are  pertinent. 
Danforth  v.  Oshkosh,  119  Wis.  262,  97  N.  W. 
258  (supra,  notes  16,  56;  see  also  as  to  per- 
sonalty) ;  Holmes  v.  Walter,  118  Wis.  409,  95 
N.  W.  380,  62  L.  R.  A.  986  (supra,  notes  21, 
22,  62);  Becker  v.  Chester,  115  Wis.  90,  91 
N.  W.  87,  650  (supra,  note  42;  see  also  as 
to  personalty)  ;  In  re  Kopmeier,  113  Wis. 
233,  89  N.  W.  134  (supra,  note  2)  ;  Webber 
V.  Webber,  108  Wis.  626,  84  N.  W.  896  (supra, 
note  99 )  ;  Hood  v.  Dorer,  107  Wis.  149,  82 
N.  W.  546  (supra,  note  56);  Harrigton  v.  Pier, 
105  Wis.  485,  82  N.  W.  345,  76  Am.  St.  Rep. 
924,  50  L.  R.  A.  307  (supra,  note  56)  ;  Tyson 
V.  Tyson,  96  Wis.  59,  71  N.  W.  94  (supra, 
notes  97,  63)  ;  Beurhaus  v.  Cole,  94  Wis.  617, 
69  N.  W.  986  (supra,  note  56);  Hughes  v. 
Hughes,  91  Wis.  138,  64  N.  W.  851  (supra, 
notes  11,  20)  ;  Lamberton  v.  Pereles,  87  Wis. 
449,  58  N.  W.  776,  23  L.  R.  A.  824  (per- 
sonalty) ;  Saxton  V.  Webber,  83  Wis.  617,  53 
N.  W.  905,  20  L.  R.  A.  509  (supra,  notes  97, 
63)  ;  Fadness  v.  Braunborg,  73  Wis.  257,  41 
N.  W.  84  (supra,  notes  56)  ;  Ford  v.  Ford,  70 
Wis.  19,  72  Wis.  621,  33  N.  W.  188,  40  N.  W. 
502,  5  Am.  St.  Rep.  117  (supra,  notes  97,  2,  47, 
70,  and  "Conflict  of  Laws,"  supra,  X)  ; 
Webster  v.  Morris,  66  Wis.  366,  28  N.  W.  353, 
57  Am.  St.  Rep.  278  {supra,  note  56) ;  Scott  v. 
West,  63  Wis.  529,  24  N.  W.  161,  25  N.  W.  18 
(supra,  notes  57,  58)  ;  De  Wolf  v.  Lawson, 
61  Wis.  469,  21  N.  W.  615,  50  Am.  Rep.  148 
(supra,  notes  2,  53  [but  compare  present 
statutory  requirements],  50)  ;  Gould  v.  Tay- 
lor Orphan  Asylum,  40  Wis.  106,  50  N.  W. 
422  (supra,  note  56)  ;  Dodge  v.  Williams,  46 
Wis.  70,  1  N.  W.  92,  50  N.  W.  1103  (supra, 
note  5(i)  ;  In  rc  Taylor  Orphan  Asylum,  36 
Wis.  534. 

On  vesting  see  also  Patton  v.  Ludington, 
103  Wis.  029,  79  N.  W.  1073,  74  Am.  St.  Rep. 
910. 

88.  Cal.  Civ.  Code,  078-871. 

California  has  not  followed  the  New  York 
statutes  so  closely  as  JMichigaii,  Minnesota, 
or  VViHconwin;  but  it  )ias  ado])t('d  the  cardinal 
features.  SusjKmsion  is  alhiwcd  during  the 
lives  of  any  iiuinber  of  ])orsoiiH  in  Ix'iiig  at  the 
creation  of  tlie  interests.  The  California  de- 
cisions are  given  IjcIow  witli  a  r(?f<^i("nce  to 
the  note  or  nuU-n  on  the  New  \'w\s.  stntuLcs 
to  wliifli  th(!y  are  |k;iI  inciil..  In  re  IImmics, 
150  Cal.  040,"  89  Pac.  606  (supra,  note  57)  ; 
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In  re  Campbell,  149  Cal.  712,  87  Pac.  573 
( supra,  notes  94,  25,  40,  43,  82 )  ;  In  re  Lux, 
140  Cal.  200,  87  Pac.  147  (supra,  note  49)  ; 
Sacramento  Bank  Montgomery,  146  Cal. 
745,  81  Pac.  138  {supra,  note  99;;  In  re  Pforr, 
144  Cal.  121,  77  Pac.  825  (supra,  notes  23, 
83);  In  re  Merchant,  143  Cal.  537,  77  Pac. 
475  (supra,  note  50);  In  re  Gay,  138  Cal. 
552,  71  Pac.  707,  94  Am.  St.  Rep.  70  (supra, 
note  56)  ;  Blakeman  v.  Miller,  136  Cal.  138, 
68  Pac.  587,  89  Am.  St.  Rep.  120  (supra, 
notes  20,  79);  Nellis  v.  Rickard,  133  Cal. 
617,  66  Pac.  32,  85  Am.  St.  Rep.  227  (supra, 
notes  2,  63);  In  re  Fair,  132  Cal.  52.3,  60 
Pac.  442,  64  Pac.  1000,  84  Am.  St.  Rep.  70 
( supra,  note  62 )  ;  Staacke  v.  Bell,  125  Cal. 
309,  57  Pac.  1012  (supra,  notes  12,  22);  In 
re  Steele,  124  Cal.  533,  57  Pac.  504  (supra, 
notes  57,  66)  ;  Balfour-Guthrie  Inv.  Co.  v. 
Woodworth,  124  Cal.  169,  56  Pac.  891  (supra, 
notes  12,  22);  Toland  v.  Toland,  123  Cal. 
140,  55  Pac.  681  (supra,  notes  11,  23,  24, 
62);  Camp  v.  Land,  122  Cal.  167,  54  Pac. 
839  (supra,  notes  12,  22)  ;  Sacramento  Bank 
V.  Alcorn,  121  Cal.  379,  53  Pac.  813  (supra, 
notes  12,  22)  ;  Crew  v.  Pratt,  119  Cal.  139, 
51  Pac.  38  (supra,  note  53)  ;  In  re  Hendj%  118 
Cal.  656,  50  Pac.  753  (supra,  notes  63,  66)  ; 
Spence  v.  Widney,  (Cal.  1896)  46  Pac.  463; 
People  t.  Cogswell,  113  Cal.  129,  45  Pac. 
270,  35  L.  R.  A.  269  (supra,  note  56); 
Walkerly's  Estate,  108  Cal.  627,  41  Pac.  772, 
49  Am.  St.  Rep.  97  (supra,  notes  97,  2,  4L 
47,  53)  ;  Whitney  v.  Dodge,  105  Cal.  192,  38 
Pac.  636  (supra,  note  31,  and  see  "  Conflict  of 
Laws,"  supra,  X);  Goldtree  v.  Thompson,  79 
Cal.  613,  22  Pac.  50  (supra,  notes  47,  57); 
Maynard  v.  Polhemus,  74  Cal.  141,  15  Pac. 
451  (supra,  notes  18,  20)  ;  Williams  v.  Wil- 
liams, 73  Cal.  99,  14  Pac.  394  (supra,  note 
82)  ;  In  re  Hinckley,  58  Cal.  457  (supra,  note 
56)  ;  Morrison  v.  Rossignol,  5  Cal.  64  (  supra, 
note  82);  In  re  Fay,  5  Cal.  App.  188,  89 
Pac.  1065  (supra,  note  53)  ;  Atlantic  Trust 
Co.  f.  Woodbridge  Canal,  etc.,  Co.,  86  Fed. 
975  (supra,  notes  12,  22). 

89.  N.  D.  Rev.  Codes  (1895),  §§  3275- 
3464;  S.  D.  Annot.  St.  (1901)  §§  3587- 
3786;  Penfield  v.  Tower,  1  N.  D.  210,  43 
N.  W.  413  (supra,  notes  11,  50).  See  also 
"  Conflict  of  Laws,"  supra,  X.  Compare  Lee 
V.  Tower,  124  N.  Y.  370,  26  N.  E.  943;  In  re 
Tower,  49  Minn.  371,  52  N.  W.  27. 

90.  D.  C.  Code  (1901),  §  1023. 

91.  Ida.  Civ.  Code  (1901),  §§  2364,  2367- 
2369. 

92.  Iowa  Code  (1897),  §  2901.  This  np- 
j)lies  to  jicrsonalty  as  well  as  to  realty.  Meek 
'('.  Briggs,  87  Iowa  610,  54  N.  W.  450,  43 
Am.  St.  Rep.  410.  See  also  Jordan  r.  Woodin 
93  Iowa,  4.")3,  61  N.  W.  948;  Phillips  r.  Har- 
row, 93  Iowa  92,  01  N.  W.  434;  Todliuntor  v. 
Dc's  Moines,  etc.,  R.  Co.,  58  Iowa  205,  12 
N.  W.  2(i7  (supra,  notes  II,  15)  ;  Sioux  City 
Terminal  R.,  etc.,  Co.  v.  Trust  Co.  of  North 
America,  82  Fed.  124,  27  V.  C.  A.  73  (supni, 
notes  12,  22)  ;  Montpclier  First  Nat.  Bank  o. 
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Indiana,^^  and  Kentucky  have  also  followed  these  statutory  provisions  to  some 
extent. 

C.  The  Pennsylvania  Statute  of  Accumulations.  This  statute  forbids 
the  accuniulation  of  the  income  from  real  or  personal  property  by  force  of  any 
deed  or  will  or  otherwise  except  until  the  death  of  the  maker  or  makers  of  the 
instrument  providing  for  such  acciTmulation,  and  during  the  minority  of  a  person 
who  is  in  being  or  eii  'dentre  sa  mere  at  the  time  of  such  death,  and  who  would,  if 
of  full  age,  be  entitled  to  such  income.^^  This  renders  invalid  a  provision  for  an 
accumulation  to  contiime  during  the  life  of  A ; "  or  during  the  life  of  A,  unless 
his  wife  predeceases  him;^^  or  until  A  marries;'^  or  from  the  death  of  A  until 
his  children  shall  arrive  at  the  age  of  thirty  years  ;^  or  for  a  period  of  ten  years  ;^ 
and  likewise  a  provision  for  an  accumulation  during  the  life  of  A  of  such  portion 
of  the  income  of  a  trust  fund  as  the  trustees  do  not  deem  necessary  for  his  support.^ 
Seinble  that  a  provision  for  accumulation  during  a  succession  of  minorities  would 
be  invalid;^  There  is  authority  that  a  discretionary  power  given  to  a  trustee  to 
accumulate  for  a  period  not  sanctioned  by  the  statute  is  valid.^  A  trustee  may 
make  such  temporary  accumulations  of  income  as  are  a  reasonable  provision 
against  future  payments  to  be  made  by  him.^    Where  the  testator  devised  encum- 


Sioux  City  Terminal  R.  etc.,  Co.,  69  Fed.  441 
(supra,  notes  12^  15,  22). 

93.  Burns  Annot.  St.  Ind.  (1901)  §§  3382, 
3383,  8133,  8134;  Murphey  v.  Brown,  159  Ind. 
106,  62  N.  E.  275  {supra,  note  63)  ;  Fowler 
V.  Duhme,  143  Ind.  248,  42  N.  E.  623  (supra, 
note  82)  ;  Rush  County  v.  Dinwiddie,  139  Ind. 
128,  37  N.  E.  795  (supra,  note  56)  ;  Amos  v. 
Amos,  117  Ind.  19,  19  N.  E.  539  (supra,  note 
20)  ;  Richmond  v.  Davis,  103  Ind.  449,  3 
N.  E.  130  (supra,  note  56);  Huxford  v.  Milli- 
gan,  50  Ind.  542;  Andrews  v.  Spurlin,  35 
Ind.  262;  Grimes  v.  Harmon,  35  Ind.  198,  9 
Am.  Rep.  690  (supra,  note  82)  ;  Stephens  v. 
Evans,  30  Ind.  39  (supra,  note  2)  ;  Dyson 
V.  Repp,  29  Ind.  482  (supra,  note  49)  ;  Lang- 
don  V.  Ingram,  28  Ind.  360  (supra,  note  82)  ; 
Matlock  V.  Lock,  38  Ind.  App.  281,  73  N.  E. 
171  (supra,  note  82);  Phillips  v.  Heldt,  33 
Ind.  App.  388,  71  N.  E.  520  (supra,  notes 
53,  56).  See  also  Aspy  v.  Lewis,  152  Ind. 
493,  52  N.  E.  756;  Huxford  v.  Milligan,  50 
Ind.  542;  Grimes  v.  Harmon,  35  Ind.  198,  9 
Am.  Rep.  690. 

94.  Ky.  St.  ( 1903 )  §  2360 ;  Morton  v.  Mor- 
ton, 120  Ky.  251,  85  S.  W.  1188,  27  Ky.  L. 
Rep.  661  (supra,  note  82)  ;  Hussey  v.  Sargent, 
116  Ky.  53,  75  S.  W.  211,  25  Ky.  L.  Rep. 
315;  Ernst  v.  Shinkle,  95  Ky.  608,  26  S.  W. 
813,  16  Ky.  L.  Rep.  179  (supra,  note  82)  ; 
Henning  v.  Harrison,  13  Bush  (Ky.)  723 
(supra,  note  82)  ;  Stewart  v.  Barrow,  7  Bush 
(Ky.)  368  (supra,  note  82)  ;  Ludwig  v. 
Combs,  1  Mete'  (Ky.)  128;  Holt  v.  Deshon,  103 
S.  W.  281,  31  Kv.  L.  Rep.  744  (supra,  note  82) ; 
Robison  i\  Gray,'97  S.  W.  347,  29'  Ky.  Rep.  1296 
(supra,  note  82) ;  Brumley  v.  Brumley,  89  S.W. 
182,  28  Ky.  L.  Rep.  231;  Lawson  v.  Lightfoot, 
84  S.  W.  739,  27  Ky.  L.  Rep.  217  (supra, 
note  82)  ;  Johnson  v.  Merritt,  79  S.  W.  293, 
25  Ky.  L.  Rep.  2119  (supra,  notes  2,  63)  ; 
Fidelity  Trust  Co.  v.  Lloyd,  78  S.  W.  896, 
25  Ky.  L.  Rep.  1827  (supra,  notes  2,  47)  ; 
Pullins  V.  Methodist  Church  Bd.  of  Education, 
78  S.  W.  457,  25  Ky.  L.  Rep.  1715  (supra, 
note  56)  ;  Smith  v.  Isaacs,  78  S.  W.  434,  25 
Kv.  L.  Rep.  1727   (supra,  note  82)  ;  Call  v. 
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Shewmaker,  69  S.  W.  749,  70  S.  W.  834,  24 
Ky.  L.  Rep.  686  (supra,  note  82)  ;  Coleman 
V.  Coleman,  65  S.  W.  832,  23  Ky.  L.  Rep. 
1476  (supra,  note  2)  ;  Dolin  v.  Dohn, 
62  S.  W.  1033,  64  S.  W.  352,  23  Ky.  L.  Rep. 
256  (on  vesting);  Davis  v.  Buford,  3  S.  W. 
4,  8  Ky.  L.  Rep.  693  (supra,  note  11).  See 
also  Page  v.  Frazer,  14  Bush  (Ky.)  205;  Best 
V.  Conn,  10  Bush  (Ky. )  36;  Armstrong  v. 
Armstrong,  14  B.  Men.  (Ky.)  333;  Atty.- 
Gen.  V.  Wallace,  7  B.  Mon.  (Ky.)  611;  Gass 
V.  Wilhite,  2  Dana  (Ky.)  170,  26  Am.  Dec.  446. 

95.  Act  April  18,  1853. 

96.  A  devise  or  bequest  of  property  by  A 
to  his  children,  with  a  proviso  that  the  share 
of  each  minor  child  shall  be  held  in  trust, 
the  income  of  such  share  to  be  accumulated, 
and  the  share,  with  the  accumulations,  to  be 
paid  to  the  child  on  his  majority,  is  valid. 
See  Myer's  Estate,  17  Phila.  (Pa.)  425,  16 
Wkly.  Notes  Cas.  83,  18  Phila.  103. 

97.  In  re  Edward,  190  Pa.  St.  177,  42  Atl. 
469;  Schwartz's  Appeal,  119'  Pa.  St.  337,  13 
Atl.  212;  Thouron's  Estate,  15  Phila.  (Pa.) 
521.  Compwre  Williams'  Estate,  13  Phila. 
(Pa.)  325. 

98.  Brubaker's  Appeal,  1  Mona.  (Pa.)  447, 
15  Atl.  708. 

99.  Grim's  Appeal,  109  Pa.  St.  391,  1  Atl. 
212;  Stillo's  Appeal,  4  Wkly.  Notes  Cas. 
(Pa.)  42  [affirming  11  Phila.  31,  1  Wkly. 
Notes  Cas.  249]. 

1.  Ward's  Estate,  8  Pa.  Dist.  701. 

2.  Williamson's  Estate,  143  Pa.  St.  150, 
22  Atl.  836;  White's  Estate,  8  Pa.  Dist.  33. 

3.  Levy's  Estate,  1  Pa.  Dist.  217;  Matter 
of  Sergeant,  11  Phila.  (Pa.)  8. 

4.  Minors'  Estate,  16  Phila.  (Pa.)  357,  14 
Wkly.  Notes  Cas.  391. 

5.  Barger's  Appeal,  100  Pa.  St.  239  [citing 
Brown  v.  Williamson,  36  Pa.  St.  338].  But 
compare  Eberly's  Appeal,  110  Pa.  St.  95,  1 
Atl.  330;  Grim's  Estate,  15  Phila.  (Pa.) 
603,  12  Wkly.  Notes  Cas.  354;  Matter  of  Ser- 
geant, 11  Phila.  (Pa.)  8. 

6.  In  re  Spring,  216  Pa.  St.  529,  66  Atl. 
110;   Howell's  Estate,  180  Pa.  St.  515,  37 
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bered  property  and  directed  tliat  the  income  should  he  applied  to  tlie  discharge  of 
the  encumbrances,  such  direction  was  held  to  be  invalid  as  amounting,  indirectly, 
to  an  accumulation  of  income  for  a  period  not  sanctioned  hy  the  statute.'''  The 
statute  contains  no  express  provision  defining  the  persons  for  whose  benefit  the 
accumulation,  during  the  period  allowed,  is  to  be  made.  But  the  courts  have 
construed  the  statute  to  require  that  if  an  accumulation  is  to  be  made  during  the 
minority  of  A,  the  accumulation  must  be  for  A's  sole  benefit,  and  that,  unless  A 
is  by  the  provisions  of  the  instrument  directing  the  accumulation  to  become 
entitled  upon  majority  to  the  corpus  of  the  accumulations,  the  direction  to 
accumulate  is  bad.^  It  is  therefore  not  lawful  to  provide  that  the  share  of  a 
minor  shall  be  held  in  trust,  the  income,  or  any  part  thereof,  to  be  added  to  the 
principal,  and,  upon  the  child's  attaining  his  majority,  the  income  of  such  share 
and  the  accumulations  to  be  paid  to  him  for  life,  with  remainder  to  his  issue.  If 
a  provision  for  accumulation  is  objectionable  only  because  it  is  to  continue  for  a 
period  longer  than  that  allowed  by  the  statute,  the  provision  is  void  only  for  the 
excess.^  Where  a  provision  for  accumulation  is  invalid,  the  released  income 
usually  passes  to  the  heir,  or  next  of  kin,  or  residuary  devisee  or  legatee.^"  If, 
however,  there  is  a  present  gift  of  the  corpihs  to  A,  A  will  be  entitled  to  any 
accumulations  derived  from  the  fund."  If  a  will  creates  a  valid  trust  of  property 
for  A,  and  a  codicil  modifies  this  trust  by  provisions  involving  an  illegal  accumula- 
tion, the  fund  is  to  be  held  on  the  trusts  of  the  will.''^  An  accumulation  for  a 
charitable  purpose  is  expressly  excepted  from  the  operation  of  the  statute.^^ 

D.  Other  Statutory  Chang"es.  Except  in  J^ew  York  and  the  jurisdictions 
which  to  a  greater  or  less  extent  follow  New  York,^*  the  statutory  changes  in  the 
United  States  are  few.  They  are,  except  the  Pennsylvania  statute  of  accumula- 
tions,^^ given  in  a  note.^®    There  are  also  several  constitutional  or  statutory  pro- 


Atl.  181;  Hibbs'  Estate,  143  Pa.  St.  217,  22 
Atl.  882;  Eberly's  Appeal,  110  Pa.  St.  95,  1 
Atl.  330;  Lafiferty's  Estate,  20  Pa.  Co.  Ct. 
632;  Mitcheson's  Estate,  5  Pa.  Co.  Ct.  99 
[overruling  on  this  point  Mitcheson's  Estate, 
15  Phila.  623]. 

7.  Lutz's  Estate,  18  Phila.  (Pa.)  114,  20 
Phila.  89,  27  Wkly.  Notes  Cas.  403.  The 
court  pointed  out  that  the  devisees  would  be 
deprived  of  the  income  during  the  time  neces- 
sary for  tlie  discharge  of  the  encumbrances 
and  would,  on  such  discharge  being  completed, 
receive  the  benefit  of  the  income  so  withlield 
in  the  form  of  real  estate  of  increased  value, 
and  that  this  was  equivalent  to  an  accumu- 
lation of  tlie  income  and  an  investment 
thereof  in  the  encumbrances.  See  also  Mitche- 
son's Estate,  11  Wkly.  Notes  Cas.  (Pa.)  547. 
But  compare  Rogers'  Estate,  179  Pa.  St.  602, 
609,  36  Atl.  1130,  340. 

8.  In  re  Farnum,  191  Pa.  St.  75,  43  Atl. 
203;  Carson's  Apjioal,  99  Pa.  St.  325  (in 
which  case  a  portion  of  the  accumulations 
were  in  fact  accunuihited  duiing  the  life  of 
the  settler)  ;  McKec^'s  A])|)cal,  96  Pa.  St. 
277;  In  re  Washington,  75  Pa.  St.  102; 
Wiiite's  Estate,  8  J'a.  Diwt.  33;  Minors' 
Estate,  10  Piiila.  (Pa.)  357,  14  Wkly.  Notes 
Cas.  391;  Howell's  Estate,  5  Wkly.  Notes 
(.'as.  (Pa.)  430;  Stillo's  Appeal,  4  Wkly. 
Not<!8  Cas.  (Pa.)  42  \(i/fi.rviing  11  Phila.  31, 
1  Wkly.  Notes  (!afi.  219 1. 

9.  liogers'  Kstate,  17!)  I'm.  St.  002,  609,  36 
Atl.  1130,  3-10;  Coiiidw'H  A|ipcnl,  3  Penny)). 
(J'a.)  351!  \(:ilin(j  JJrowu  c.  VVilliaiiiHon,  36 
I'a.  St.  33H]. 
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10.  In  re  Edward,  190  Pa.  St.  177,  42  Atl. 
469;  In  re  Martin,  185  Pa.  St.  51,  39  Atl. 
841;  Howell's  Estate,  180  Pa.  St.  515,  37 
Atl.  181;  Grim's  Appeal,  109  Pa.  St.  391, 
1  Atl.  212;  White's  Estate,  8  Pa.  Dist.  33; 
Wahl's  Estate,  20  Phila.  (Pa.)  32;  Mellon's 
Estate,  16  Phila.  (Pa.)  323  [affirmed  in  106 
Pa.  St.  288];  Matter  of  Sergeant,  11  Phila. 
(Pa.)  S. 

11.  Brubaker's  Appeal,  1  Mona.  (Pa.)  447, 
15  Atl.  708;  Stiver's  Estate,  5  Pa.  Co.  Ct. 
113;  Myer's  Estate,  18  Phila.  (Pa.)  103. 

13.  Sharps'  Estate,  155  Pa.  St.  289,  26 
Atl.  441;  Lutz's  Estate,  9  Pa.  Co.  Ct.  294. 
And  see  In  re  Farnum,  191  Pa.  St.  75,  43 
Atl.  203. 

13.  Young  V.  St.  Mark's  Lutheran  Church, 
200  Pa.  St.  332,  49  Atl.  887 ;  Lennig's  Estate, 
154  Pa.  St.  209,  25  Atl.  1049;  Curran's  Ap- 
peal, 4  Pennyp.  (Pa.)  331  [affirming  15  Phila. 
84]. 

14.  See  supra,  XI,  B. 

15.  See  supra,  XI,  C. 

16.  Alabama. — "  Lands  may  be  conveyed  to 
the  wife  and  children,  or  children  only,  sev- 
erally, successively,  and  jointly;  and  to  the 
heirs  of  the  body  of  the  survivor,  if  thoy  come 
of  ago,  and  in  default  thereof,  over;  but  con- 
veyances to  other  than  tlie  wife  and  cliildron, 
or  children  only,  cannot  extend  beyond  tlireo 
liv<'.s  in  being  at  the  date  of  the  conveyance, 
and  ten  years  thereafter."  No  trust  of  estate 
for  the  |)ur|)osc  of  accumulation  only  can 
have  any  foice  or  ell'oct  for  a  longer  term 
than  ten  yea  i  n,  unless  wlu'ii  for  the  bonofit 
o!  a  minor  in  hciiig  at  the  dale  of  conveyance, 
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visions  which  are  apparently  only  declaratory  of  the  common  law.'"  The  only 
statutory  changes  in  England  are  in  respect  to  accumulations.'* 


or  if  by  will,  at  the  death  of  the  testator; 
in  which  case  the  trust  maj'  extend  to  the 
termination  of  such  minority."  Code  (1897), 
§§  1030,  1031. 

Connecticut.— Gen.  St.  (1888)  §  2952,  pro- 
vided :  "  No  estate  in  fee  simple,  fee  tail,  or 
any  less  estate,  shall  be  given  by  deed  or 
Avill,  to  any  2:)ersons  but  such  as  are  at  the 
time  of  the  delivery  of  such  deed,  or  death  of 
the  testator,  in  being,  or  to  their  immediate 
issvie  or  descendants."  This  section  is  now 
repealed.  Laws  (1895),  c.  249.  Cases  un- 
der this  section,  while  in  force,  will  be  found 
at  Cody  v.  Staples,  ( 1907 )  C7  Atl.  1 ;  Lepard 
V.  Clapp,  (1907)  66  Atl.  780;  Harmon  v. 
Harmon,  (1907)  66  Atl.  771;  Grant  v.  Stimp- 
son,  79  Conn.  617,  66  Atl.  106 ;  Gerard  v.  Ives, 
78  Conn.  485,  62  Atl.  607  ;  Loomer  v.  Loomer, 
76  Conn.  522,  57  Atl.  167;  Thomas  v.  Castle, 
76  Conn.  447,  56  Atl.  854;  White  v.  Allen,  76 
Conn.  185,  56  Atl.  519;  Buck  v.  Lincoln,  76 
Conn.  149,  56  Atl.  622;  Lewis  v.  Lewis,  74 
Conn.  630,  51  Atl.  854,  92  Am.  St.  Eep.  240; 
Blakeman  v.  Sears,  74  Conn.  516,  51  Atl. 
517;  Tingier  v.  Chamberlin,  71  Conn.  466,  42 
Atl.  718;  Security  Co.  v.  Snow,  70  Conn.  288, 
39  Atl.  153,  66  Am.  St.  Rep.  107;  St.  John 
V.  Dann,  66  Conn.  401,  34  Atl.  110;  Johnson 
V.  Webber,  65  Conn.  501,  33  Atl.  506;  New 
York,  etc.,  E.  Co.  v.  Bridgeport  Traction  Co., 
65  Conn.  410,  32  Atl.  953,  29  L.  E.  A.  367; 
Ketchum  v.  Corse,  65  Conn.  85,  31  Atl.  486; 
Morris  v.  Bolles,  65  Conn.  45,  31  Atl.  538; 
Belfield  v.  Booth,  63  Conn.  299,  27  Atl. 
585;  Tarrant  V.  Backus,  03  Conn.  277,  28 
Atl.  46;  Landers  v.  Dell,  01  Conn.  189,  23 
Atl.  1083 ;  Beers  v.  Narramore,  61  Conn.  13, 
22  Atl.  1061 ;  Leake  v.  Watson,  60  Conn.  498, 
21  Atl.  1075;  New  Haven  Young  Men's  Inst. 
V.  New  Haven,  60  Conn.  32,  22  Atl.  447; 
Waterman  v.  A.  &  W.  Sprague  Mfg.  Co.,  55 
Conn.  554,  12  Atl.  240;  Kinney  v.  Blackmer, 
55  Conn.  261,  10  Atl.  568;  Storrs  Agricul- 
tural School  V.  Whitney,  54  Conn.  342,  8 
Atl.  141;  Camp  v.  Crocker,  54  Conn.  21,  5 
Atl.  604;  Andrews  v.  Eice,  53  Conn.  566,  5 
Atl.  823;  Farnam  v.  Farnam,  53  Conn.  261, 
2  Atl.  325,  5  Atl.  682;  Tappan's  Appeal,  52 
Conn.  412;  Wheeler  v.  Fellowes,  52  Conn. 
238;  Alfred  v.  Marks,  49  Conn.  473. 

Mississippi. — "  Estates  in  fee-tail  are  pro- 
hibited; and  every  estate  which,  but  for  this 
statute,  would  be  an  estate  in  fee-tail,  shall 
be  an  estate  in  fee-simple;  but  any  per- 
son may  make  a  conveyance  or  a  devise  of 
lands  to  a  succession  of  donees  then  living, 
not  exceeding  two,  and  to  the  heirs  of  the 
hody  of  the  remainder-man,  and,  in  default 
thereof,  to  the  right  heirs  of  the  donor,  in 
fee-simple."  Code  ( 1892)  ,§  2436.  See  Mid- 
dlesex Banking  Co.  v.  Field,  84  Miss.  646,  37 
So.  139;  Cannon  V.  Barry,  59  Miss.  289; 
Dibrell  v.  Carlisle,  48  Miss.  691;  Jordan  v. 
Roach,  32  Miss.  481;  Powell  v.  Brandon,  24 
Miss.  343. 

Ohio. — "No  estate  in  fee  simple,  fee  tail, 
or  any  lesser  estate  in  lands  or  tenements 


lying  within  this  state,  shall  be  given  or 
granted  by  deed  or  will  to  any  person  or  per- 
sons but  such  as  are  in  being  or  to  the  im- 
mediate issue  or  descendants  of  such  as  are 
in  being  at  the  time  of  making  such  deed  or 
will."  Bates  Annot.  St.  (1906)  §  4200.  See 
Phillips  V.  Herron,  55  Ohio  St.  478,  45  N.  E. 
720;  Brasher  v.  Marsh,  15  Ohio  St.  103; 
Turley  v.  Turley,  11  Ohio  St.  173;  Gibson  v. 
McNeely,  11  Ohio  St.  131;  Stevenson  v. 
Evans,  10  Ohio  St.  307;  Dayton  v.  Phillips, 
11  Ohio  Dec.  (Eeprint)  080,  *28  Cine.  L.  Bui. 
327;  O'Neal  v.  Caulfield,  8  Ohio  S.  &  C.  PI. 
Dec.  248,  5  Ohio  N.  P.  149;  McArthur  v. 
Scott,  113  U.  S.  340,  5  S.  Ct.  652,  28  L.  ed. 
1015. 

17.  Arkansas.— Const.  (1874)  art.  2,  §  19. 
Maryland. —  Pub.  Gen.  Laws   (1904),  art. 

93,  §  315. 

Nevada.— Const.  (1804)  art.  15,  §  4. 

North  Carolina.— Const.  (1870)  art.  1, 
§  31  ;  State  v.  Gerard,  37  N.  C.  210;  State  v. 
McGowen,  37  N.  C.  9 ;  Griffin  v.  Graham,  8 
N.  C.  90,  9  Am.  Dec.  019. 

Tennessee.— Const.  (1870)  art.  1,  §  22; 
Hornberger  v.  Hornberger,  12  Heisk.  035 ; 
White  V.  Hale,  2  Coldw.  77;  Franklin  v. 
Armfield,  2  Sneed  305. 

Texas.— Const.  (1876)  art.  1,  §  20; 
Gortario  Cantu,  7  Tex.  35.  And  see  "  Law 
of  Louisiana,"  infra,  XII. 

Vermont.— Const.  (1793)  e.  2,  §  30. 

18.  St.  39  &  40  Geo.  Ill,  c.  98  (commonly 
known  as  the  Thellusson  Act)  ;  44  &  45  Vict, 
c.  41,  §  42;  55  &  50  Vict.  c.  58.  These  enact- 
ments have  been  construed  in  In  re  Heath- 
cote,  [1904]  1  Ch.  820,  73  L.  J.  Ch.  543,  90 
L.  T.  Eep.  N.  S.  505;  In  re  Stephens,  [1904] 
1  Ch.  322,  73  L.  J.  Ch.  3,  91  L.  T.  Eep.  N.  S. 
167,  52  Wkly.  Eep.  89;  Harbin  v.  Masterman, 
[1894]  2  Ch.  184,  63  L.  J.  Ch.  388,  70  L.  T. 
Eep.  N.  S.  357,  7  Eeports  159 ;  In  re  Mason, 
[1891]  3  Ch.  467,  61  L.  J.  Ch.  25;  Vine  v. 
Raleigh,  [1891]  2  Ch.  13,  60  L.  J.  Ch.  675; 
Jagger  v.  Jagger,  25  Ch.  D.  729,  53  L.  J. 
Ch.  201,  49  L.  T.  Rep.  N.  S.  607,  32  Wkly. 
Rep.  384 ;  Weatherall  v.  Thornburgh,  8  Ch.  D. 
201,  47  L.  J.  Ch.  058,  39  L.  T.  Eep.  N.  S. 
9,  26  Wkly.  Eep.  593;  Ralph  v.  Carrick,  5 
Ch.  D.  984,  46  L.  J.  Ch.  530,  37  L.  T.  Rep. 
N.  S.  112,  25  Wkly.  Rep.  530  [affirmed  in  11 
Ch.  D.  873,  48  L.  J.  Ch.  801,  40  L.  T.  Rep. 
N.  S.  505]  ;  Wade-Gery  r.  Handley,  1  Ch.  D. 
653,  45  L.  J.  Ch.  457,  34  L.  T.  Rep.  N.  S. 
233  [affirmed  in  3  Ch.  D.  374,  45  L.  J.  Ch. 
712,  35  L.  T.  Rep.  N.  S.  85]  ;  Talbot  v.  Jevers, 
L.  R.  20  Eq.  255,  44  L.  J.  Ch.  640,  23  Wkly. 
Eep.  741;  Mathews  v.  Kebls,  L.  E.  4  Eq.  467; 
Coombe  v.  Hughes,  34  Beav.  127,  55  Eng. 
Eeprint  582;  Bryan  v.  Collins,  16  Beav.  14, 
51  Eng.  Reprint  680;  Sewell  r.  Denny,  10 
Beav.  315,  50  Eng.  Reprint  603;  Ellis  v.  Max- 
well. 3  Beav.  587,  43  Eng.  Ch.  587,  49  Eng. 
Reprint  231,  12  Beav.  104.  50  Eng. 
Reprint,  1000,  10  L.  J.  Ch.  260;  Oddie 
r.  Brown,  4  De  G.  &  J.  179,  5  Jur. 
N.  S.  635,  28  L.  J.  Ch.  542,  7  Wkly.  Eep. 

[XI,  D] 
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XII.  LAW  OF  LOUISIANA. 

1^0  person  is  capable  of  receiving  property  by  donation  int&f  vivos  or  by  last 
will  unless  conceived  when  the  donation  or  will  takes  effect.'"  Substitutions  and 
Jidei  commissa  are  proiubited.^'^  This  renders  invalid  provisions  limiting  prop- 
erty to  A  for  life,  remainder  to  B;^'  or  to  A,  but,  if  A  die  before  attaining  his 
majority,  to  B ;  or  to  A,  but,  if  A  die  without  leaving  issue,  to  HP  It  also 
prohibits  a  testator  from  placing  property  in  trust,^  and  this  prohibition  extends  to 
trusts  for  charitable  purposes.^^    But  the  property  or  usufruct  njay  be  given  depend- 


472,  61  Eng.  Ch.  142,  45  Eng.  Reprint  70; 
Tench  v.  Cheese,  6  De  G.  M.  &  G.  453,  1 
Jur.  N.  S.  689,  24  L.  J.  Ch.  716,  3  Wkly.  Rep. 
500,  582,  55  Eng.  Ch.  354,  43  Eng.  Reprint 
1309;  Edwards  v.  Tucli,  3  De  G.  M.  &  G.  40, 
17  Jur.  921,  23  L.  J.  Ch.  204,  52  Eng.  Ch.  33, 
43  Eng.  Reprint  17;  Jones  v.  Maggs,  9  Hare 
605,  22  L.  J.  Ch.  90,  41  Eng.  Ch.  605,  68 
Eng.  Reprint  654;  Bective  v.  Hodgson,  10 
H.  L.  Cas.  656,  10  Jur.  N.  S.  373,  33  L.  J. 
Ch.  601,  10  L.  T.  Rep.  N.  S.  202,  12  Wkly. 
Rep.  625,  3  New  Rep.  654,  11  Eng.  Reprint 
1181;  In  re  Clulow,  1  Johns.  &  H.  639,  5  Jur. 
N.  S.  1002,  28  L.  J.  Ch.  696,  7  Wkly.  Rep. 
594,  70  Eng.  Reprint  900;  Scarisbrick  v. 
Skelmersdale,  14  Jur.  562,  19  L.  J.  Ch.  126, 
17  Sim.  187,  42  Eng.  Ch.  187,  60  Eng.  Reprint 
1100;  Halford  V.  Stains,  13  Jur.  73,  16  Sim. 
488,  39  Eng.  Ch.  488,  60  Eng.  Reprint  963; 
Rosslyn's  Trust,  13  Jur.  27,  18  L.  J.  Ch.  98, 
16  Sim.  391,  39  Eng.  Ch.  391,  60  Eng.  Reprint 
925;  Elborne  v.  Goode,  8  Jur.  1001,  13  L.  J. 
Ch.  394,  14  Sim.  165,  37  Eng.  Ch.  165,  60  Eng. 
Reprint  320;  Gorst  v.  Lowndes,  5  Jur.  457,  10 
L.  J.  Ch.  161,  11  Sim.  434,  34  Eng.  Ch.  434, 
59  Eng.  Reprint  940;  Eyre  v.  Marsden,  2 
Jur.  583,  2  Keen  564,  7  L.  J.  Ch.  220,  15 
Eng.  Ch.  564,  48  Eng.  Reprint  744  [affirmed 
in  3  Jur.  450,  4  Myl.  &  C.  231.  18  Eng.  Ch. 
231,  41  Eng.  Reprint  91] ;  Maedonald  i;.  Bryce, 
2  Jur.  295,  2  Keen  276,  7  L.  J.  Ch.  173,  15 
Eng.  Ch.  276,  48  Eng.  Reprint  634;  In  re 
Phillips,  49  L.  J.  Ch.  198,  28  Wkly.  Rep. 
340;  Re  Errington,  76  L.  T.  Rep.  N.  S.  616, 
45  Wkly.  Rep.  573;  Haley  v.  Bannister,  4 
Madd.  275,  20  Rev.  Rep.  299,  56  Eng.  Re- 
print 707;  Trickev  v.  Tricksy,  3  Myl.  &  K. 
560.  10  Eng.  Ch.  560,  40  Eng.  Reprint  213 ; 
Browne  v.  Stoughton,  14  Sim.  369,  37  Eng. 
Ch.  369,  60  Eng.  Reprint  401;  Marshall  v. 
Holloway,  2  Swanst.  432,  19  Rev.  Rep.  94, 
36  Eng.  Reprint  681 ;  Longdon  v.  Simson,  12 
Ves.  Jr.  295,  33  Eng.  Reprint  113;  Griffiths 
v.  Vere,  9  Ves.  Jr.  127,  32  Eng.  Reprint  550; 
MacVean  v.  MacVean,  24  Vict.  L.  Rep.  835; 
Baker  v.  Stuart,  28  Ont.  439;  Harrison 
Spencer,  15  Ont.  092 ;  Higginbotham  v.  Bar- 
rett, 14  Viet.  L.  Rep.  803. 

19.  La.  Code,  art.  1489.  In  Sevier  v.  Doug- 
las, 44  La.  Ann.  605,  10  So.  804,  a  testator 
bcfincatlicd  jiroperty,  after  a  life-inlerost  to 
A,  to  the  chil(li-('n  of  A.  A  had  children  who 
wore  horn  after  testator's  deatli,  and  it  was 
held  (hat  tlicy  took  notliiiig  in  the  ])ropertv. 

20.  I.a.  C(i('le,  art.  1520.  To  put  (lie  mat- 
ter l)ro»dly,  and  lo  iisi!  teniis  familiar  to 
the  Englii^Ii  law,  this  arlicic  |)roliil)iiH  re- 
iiiii imliTM,  conditional  liiniliil  ions,  mid  trusts. 

[XII] 


But  as  to  remainders  note  that,  if  apt  words 
are  employed,  the  use  of  property  may  be 
given  to  one  for  life  and  the  property,  sub- 
iect  to  such  use,  to  another.  See  art.  1522 
infra,  note  29.  And  note  also  that  reversions 
are  not  prohibited.  See  art.  1534  infra,  note 
28;  supra,  III,  B,  2;  III,  B,  3;  III,  D,  .3. 

On  questions  of  construction  see  Duclos- 
lange's  Succession,  4  Rob.  (La.)  409;  Mc- 
Cluskey  v.  Webb,  4  Rob.  (La.)  201;  Arnaud 
V.  Tarbe,  4  La.  502;  Cole  v.  Cole,  7  Mart. 
N.  S.  (La.)  414. 

21.  Marshall  v.  Pearee,  34  La.  Ann.  557 
(property  was  given  to  A  "to  have  and  to 

hold  during  her  natural  life ;  after  her  death  " 
to  B)  ;  Anderson  v.  Pike,  29  La.  Ann.  120; 
Hoggatt  V.  Gibbs,  15  La.  Ann.  700;  McC'utch- 
eon  V.  McCutcheon,  15  La.  Ann.  511;  Weber 
V.  Ory,  14  La.  Ann.  537 ;  Provost  v.  Provost, 
13  La.  Ann.  574;  Murphy  v.  Cook,  10  La. 
Ann.  572;  Farrar  v.  McCutcheon,  4  Mart. 
N.  S.  (La.)  45.  See  also  Rachal  v.  Rachal, 
1  Rob.  (La.)  115.  But  compare  Michon's 
Succession,  30  La.  Ann.  213. 

22.  McCan's  Succession,  48  La.  Ann.  145, 
19  So.  220.  Compare  Strauss'  Succession, 
38  La.  Ann.  55. 

23.  Wailes  v.  Daniell,  14  La.  Ann.  578; 
Roy  V.  Latiolas,  5  La.  Ann.  552 ;  Beaulieu 
V.  Ternoir,  5  La.  Ann.  476 ;  Colvin  v.  Nel- 
son, 4  La.  Ann.  544;  Ducloslange  v.  Ross,  3 
La.  Ann.  432 ;  Harper  v.  Stanbrough,  2  La. 
Ann.  377;  Arnaud  v.  Tarbe,  4  La.  502; 
Cloutier  v.  Lecomte,  3  Mart.  (La.)  481. 

■24.  Beauregard's  Succession,  49  La.  Ann. 
1176,  22  So.  348  (a  testamentary  disposition 
of  property  to  a  minor  child  to  be  held  by 
the  executors  until  her  majority  and  then  to 
be  delivered  to  her  was  held  to  be  a  pro- 
hibited fidci  coiiiniissuin  )  ;  Stephens'  Succes- 
sion, 45  La.  Ann.  962,  13  So.  197;  Steven's 
Succession,  36  La.  Ann.  754;  Whitehead  r. 
Watson,  in  La.  Ann.  68;  Partee  v.  Hill,  12 
La.  Ann.  767;  State  v.  Martin,  2  La.  Ann. 
667 ;  Clague  v.  Clague,  13  La.  1 ;  Tournoir 
V.  Tournoir,  12  La.  19.  Compare  Benson  v. 
Cozine,  44  La.  Ann.  913,  11  So.  459;  Coch- 
rane's  Succession,  29  La.  Ann.  232;  Major  v. 
Esncault,  7  La.  Ann.  51.  In  Hope  v.  State 
Baid<,  4  La.  212,  however,  the  court  said  that 
they  knew  of  nothing  in  the  laws  of  Louisiana 
"  which  jn'ohibita  a  man  transferring  ])roi)- 
erty  to  another  to  be  held  for  his  use."  And 
see  Henderson  il  Rost,  5  La.  Ann.  441;  Cald- 
Wi'll  r.  llcniieii,  5  Rob.  (La.)  20. 

25.  Kernan's  Succession,  52  La.  Ann.  48, 
2(i  So.  719;  I'erin  o.  McMickcn,  15  La.  Ann. 
154  ;  Fink  v.  Fink,  12  La.  Ann.  301 ;  Frank- 
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ent  on  a  condition  precedent ;  and  it  may  be  given  in  the  alternative.^'  The 
donor  may  provide  that  the  property  return  to  him  in  case  lie  survives  the  donee, 
or  in  case  he  survives  the  donee  and  his  descendants.  Snch  reservation  can  be 
made  only  in  favor  of  the  donor.^^  The  usufruct  of  property  may  be  given  to 
one,  and  the  naked  property  to  another.^^  But  the  donor  cannot  reserve  the  usu- 
fruct to  himself.™  Even  property  devoted  to  charitable  uses  cannot  be  made 
inalienable.^' 

Perquisite.  A  fee  to  an  officer  for  a  specific  service  in  lieu  of  an  annual 
salary ;  ^  something  gained  by  place  or  office  beyond  the  regular  salary  or  fee.^ 
(See,  generally.  Officers.) 

Per  quod  consortium  AMISIT.  Literally  "  Whereby  he  lost  the  company 
[of  his  wife]."  A  phrase  used  in  the  old  declarations  in  actions  of  trespass  by  a 
husband,  for  beating  or  ill  using  his  wife,  descriptive  of  the  special  damage  he 
had  sustained.^    (See,  generall}^,  Husband  and  Wife.) 

Per  quod  SERVITIUM  AMISIT.  Literally  "  Whereby  he  lost  the  service  [of 
his  servant.]"  A  plirase  used  in  the  old  declarations  in  actions  of  trespass  by  a 
mastei-,  for  beating  or  ill  using  his  servant,  descriptive  of  the  special  damage  he 
had  himself  sustained.*    (See,  generally.  Master  and  Servant.) 

PER  RATIONES,  PERVENITUR  AD  LEGITIMAM  RATIONEM.  A  maxim  mean- 
ing "  By  reasoning  we  come  to  legal  reason."  ^ 

PER  REGULAM  IGITUR  BREVIS  RERUM  NARRATIO  EST ;  QU^  SIMUL  CUM 
IN  ALIQUO  VITIATA  EST  PERDIT  OFFICIUM  SUUM.  A  maxim  meaning  "A  rule 
of  law  must  be  applied  duly  to  the  proper  cases  ;  otherwise  it  loses  its  force  and 
has  no  significance." " 

PER  RERUM  NATURAM  FACTUM  NEGANTIS  NULLA  PROBATIO  EST.  A  maxim 
meaning  "  It  is  in  the  nature  of  things  that  he  who  denies  a  fact  is  not  bound  to 
give  proof." '' 


lin's  Succession,  7  La.  Ann.  395.  Compare 
State  V.  McDonogh,  8  La.  Ann.  17 L 

26.  Pena  v.  New  Orleans,  13  La.  Ann.  86, 
71  Am.  Dee.  506.  And  see  New  Orleans  v. 
Baltimore,  13  La.  Ann.  162. 

27.  La.  Code,  art.  1521.  "The  disposition 
by  which  a  third  person  is  called  to  take  the 
gift,  the  inheritance  or  the  lagacy,  in  case 
the  donee,  the  heir  or  the  legatee  does  not 
take  it,  shall  not  be  considered  a  substitu- 
tion and  shall  be  valid."  Strauss'  Succession, 
38  La.  Ann.  55 ;  Law's  Succession,  31  La. 
Ann.  456  (a  testator  may  of  course  provide 
that  property  shall  go  to  A,  but,  if  A  die 
in  the  lifetime  of  the  testator,  then  to  B)  ; 
Cochrane's  Succession,  29  La.  Ann.  232 ; 
Barnes  v.  Gaines,  5  Rob.  (La.)  314.  And 
see  De  Bellisle's  Succession,  10  La.  Ann.  468. 

28.  La.  Code,  art.  1534 ;  Duplessis  v.  Ken- 
nedy, 6  La.  231. 

29.  La.  Code,  art.  1522.  Although  prop- 
erty cannot  be  limited  to  A  for  life,  remainder 
to  B  (see  supra,  note  27),  it  is  lawful  to  give 
the  usufruct,  or  use,  of  property  to  A  for  life, 
and  the  property  subject  to  such  use,  to  B. 
Good's  Succession,  45  La.  Ann.  1392,  14  So. 
252;  Auld's  Succession,  44  La.  Ann.  591,  10 
So.  877;  Buissiere's  Succession,  41  La.  Ann. 
217,  5  So.  668;  Williams  v.  Western  Star 
Lodge  No.  24,  38  La.  Ann.  620;  Theurer's 
Succession,  38  La.  Ann.  510;  Law's  Succes- 
sion, 31  La.  Ann.  456;  Hasley  f.  Hasley,  25 
La.  Ann.  602;  McCalop  v.  Stewart,  11  La. 
Ann.  106  (successive  usufructs  were  given)  ; 
Michel  V.  Beale,  10  La.  Ann.  352;  Barker's 


Succession,  10  La.  Ann.  28 ;  Cecile  v.  Lacoste, 
8  La.  Ann.  142 ;  Roy  v.  Latiolas,  5  La.  Ann. 
552;  Fisk  v.  Fisk,  3  La.  Ann.  494;  Duclos- 
lange's  Succession,  4  Rob.  (La.)  409.  And 
see  Marshall  i\  Pearce^  34  La.  Ann.  557 ; 
Skipwith's  Succession,  15  La.  Ann.  209; 
MeCluskey  v.  Webb.  4  Rob.  (La.)  201; 
Nimmo  v.  Bonney,  4  Rob.  (La.)  176. 

30.  Martin  v.  Martin,  15  La.  Ann.  585; 
Dawson  v.  Holbert,  4  La.  Ann.  36. 

31.  Female  Orphan  Soc.  v.  Young  Men's 
Christian  Assoc.,  119  La.  278,  44  So.  15. 

1.  Delaplane  v.  Crenshaw,  15  Gratt.  (Va.) 
457,  468. 

2.  Vansant  v.  State,  96  Md.  110,  128,  53 
Atl.  711;  Bouvier  L.  Diet.;  Webster  Diet, 
[both  quoted  in  Wren  v.  Luzerne  County,  9 
Pa.  Co.  Ct.  22,  24,  6  Kulp  37]. 

"  Baggagemen's  perquisites  "  see  Cantling 
V.  Hannibal,  etc.,  R.  Co.,  54  Mo.  385,  390,  14 
Am.  Rep.  476. 

3.  Black  L.  Diet.  See  also  Cook  v.  People, 
2  Thonips.  &  C.  (N.  Y.)  404,  413;  Tinker  v. 
Colwell,  193  U.  S.  473,  482,  24  S.  Ct.  505, 
48  L.  ed.  754;  Crocker  v.  Crocker,  98  Fed. 
702,  703. 

4.  Black  L.  Diet.  See  also  Gunn  v.  Fel- 
lows, 41  Hun  (N.  Y.)  257,  259;  Lee  v. 
Hodges,  13  Gratt.  (Va.)  726,  734;  Riddle  v. 
McGinnis.  22  W.  Va.  253,  270;  Alteman  v. 
Smith,  4  U.  C.  C.  P.  500,  501. 

5.  Peloubet  Leg.  Max.  [citing  Litt.  §  386]. 

6.  Morgan  Leg.  Max.  [citing  L.  1  ff.  de 
Reg.  Jur.  Aut.]. 

7.  Black  L.  Diet. 
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PERSIST.    To  hold  on,  to  persevere.^    (See  Persistent.) 

Persistent.  Cukonic,''  q.  v. 

Person,  a  human  being  a  human  being,  aB  including  body  and  mind  ;  a 
man,  woman,  or  child  ;  an  individual ; a  living  being  ;  a  living  human  being ;  ^■'^ 
a  living  pei'son,  composed  of  body  and  soul;'^  a  living  soul,  a  self-conscions 
being,  a  moral  agent;  especially  a  living  huiriau  being,  a  man,  woman,  or  child, 
and  individual  of  the  human  race ; the  material  person  —  the  fleshy  body,  and 
not  the  spiritual  soul ;  the  whole  man  ; ''''  synonymous  with  "  party  "  or  "  pai'ty 
to  the  action."  The  term  is  a  broad  one  and  the  sense  in  which  it  is  used  in 
any  particular  instance  may  often  be  ascertained  from  the  context  and  intent 
with  which  it  is  employed.^'  Thus  it  has  been  held  to  include  an  alien  ;  ^  all  man- 
kind ;     an  army  officer;^  Chinese      private  corporations,  whether  domestic^-* 


8.  Com.  V.  Coxe,  4  Dall.  (Pa.)  170,  202,  1 
L.  ed.  786,  where  it  was  said  that  tliis  word 
is  tlie  correlative  of  attempt  or  endeavor. 

9.  Blumenthal  v.  Berkshire  L.  Ins.  Co.,  134 
Mich.  210,  219,  96  N.  W.  17,  104  Am.  St.  Rep. 
604,  so  defined  when  used  in  an  application 
for  a  policy  of  life  insurance. 

"  Persistent  policy-holder "  as  used  in  the 
life  insurance  business  is  one  who  has  not 
defaulted  in  th.e  payment  of  his  premiums, 
or,  in  other  words,  has  continvied  to  perform 
the  duties  imposed  upon  him  by  the  policy. 
Fry  V.  Providence  Sav.  L.  Assur.  Soc,  (Tenn. 
Ch.  App.  1896)  38  S.  W.  116,  128. 

10.  Com.  V.  Lee,  3  Mete.  (Ky.)  229,  230. 

A  term  used  to  distinguish  rational  from 
irrational  beings.  Caldwell  v.  Wallace,  4 
Stew.  &  P.  (Ala.)  282,  285. 

11.  Standard  Diet,  [quoted  in  State  v. 
Olson,  108  Iowa,  667,  668,  77  N.  W.  332]. 

Both  sexes  included  see  Brown  v.  Hemp- 
hill, 74  Ga.  795,  796. 

Woman  included  see  In  re  Hall,  50  Conn. 
131,  135,  47  Am.  Rep.  625;  Ritchie  v. 
People,  155  111.  98,  112,  40  N.  E.  454,  46  Am. 
St.  Rep.  315,  29  L.  R.  A.  79;  Opinion  of  Jus- 
tices, 136  Mass.  578,  580;  Reisse  v.  Claren- 
bach,  61  Mo.  310,  313;  Von  Dorn  v.  Men- 
gedoht,  41  Nebr.  525,  535,  59  N.  W.  800.  But 
see  Glidden  v.  Philbrick,  56  Me.  222,  227. 

Construed  to  mean  "  men  "  and  not  "  wo- 
men "  see  Glidden  v.  Philbrick,  56  Me.  222, 
227. 

Married  woman  included  see  Binney  v. 
Globe  Nat.  Bank,  150  Mass.  574,  580,  23 
N.  E.  380,  6  L.  R.  A.  379;  Miller  v.  Peck,  18 
W.  Va.  75,  101. 

Widow  included  see  Brockway  v.  Patterson, 
72  Mich.  122,  126,  40  N.  W.  192,  1  L.  R.  A. 
708. 

Infant  or  minor  included  see  Madden  v. 
S])ring(i('l<l,  131  Mass.  441,  442;  In  rc 
Duguid,  100  Fed.  274,  270.  But  does  not 
include  child  jircmaturoly  born.  Dietrich 
Northampton,  138  Mass.  "l4,  16,  52  Am.  Rep. 
242. 

12.  Morrill  v.  Lovett,  95  Me.  165,  169,  49 
Atl.  6(i(),  5(i  L.  R.  A.  (!34. 

13.  Sawyer  Mackie,  149  MasH.  269,  270, 
21  N.  10.  3(17. 

Every  living  human  being  included  seo 
Cockcv  V.  TTiird,  45  How.  I'r.  (N.  Y.)  70,  73. 

14.  'Morton  r.  WcHlern  Union  Tel.  Co.,  130 
N.  ('.  2!)f),  302,  41  S.  10.  481. 

15.  WcbH((-r  ■Diet.  Iqnolrd  in  U.  S.  i\  Crook, 
25  Ki'd.  CiiH.  No.  1I,S!II,  r,  1)111.  153, 


16.  Fay  v.  Parker,  53  N.  H.  342,  359,  16 
Am.  Rep.  270. 

17.  Caldwell  v.  Wallace,  4  Stew.  &  P.  (Ala.) 
282,  285. 

18.  Eos  p.  Bogatsky,  134  Ala.  384,  387,  32 
So.  727;  Ex  p.  Lester,  77  Va.  663,  078;  Cul- 
pepper County  V.  Gorrell,  20  Gratt.  (Va.) 
484,  519. 

19.  Weston  Dist.  Warehouse  Co.  v.  Hayes, 
97  Ky.  10,  18,  29  S.  W.  738,  10  Kt.  L.  Rep. 
763. 

20.  Johnson  v.  Bradstreet  Co.,  87  Ga.  79, 
81,  13  S.  E.  250. 

21.  See  cases  cited  infra,  notes  22-44. 
May  include  the  plural  (persons)  although 

used  in  the  singular.  Jordan  v.  Thornton,  7 
Ga.  517,  522;  Com.  v.  Gabbert,  5  Bush  (Ky.) 
438,  446;  Denny  v.  Smith,  18  N.  Y.  567, 
568 ;  People  v.  Croton  Aqueduct  Bd.,  5  Abb. 
Pr.  (N.  Y.)  316,  321;  Brown  v.  Delafield,  1 
Den.  (N.  Y.)  445,  447. 

22.  State  v.  Montgomery,  94  Me.  192,  202, 
47  Atl.  165,  80  Am.  St.  Rep.  386;  Wong 
Wing  V.  U.  S.,  163  U.  S.  228,  242,  16  S.  Ct. 
977,  41  L.  ed.  140;  In  re  Parrott,  1  Fed. 
481,  511,  6  Sawy.  349. 

23.  U.  S.  V.  Cannon,  4  Utah  122,  125,  7 
Pac.  369. 

24.  Neall  v.  U.  S.,  118  Fed.  699,  701,  56 
C.  C.  A.  31. 

25.  In  re  Parrott,  1  Fed.  481,  520,  6  Sawy. 
349. 

26.  McGarry  v.  Nicklin,  110  Ala.  559,  565, 
17  So.  726,  55  Am.  St.  Rep.  40;  Jones  v. 
Green,  41  Ark.  363,  370;  Los  Angeles  v, 
Leavis,  119  Cal.  164,  165,  51  Pac.  34;  Over- 
land Cotton  Mill  Co.  V.  People,  32  Colo.  203, 
267,  75  Pac.  924,  105  Am.  St.  Rep.  74 ;  Brav 
V.  Wallingford,  20  Conn.  416,  418;  Deringer 
V.  Deringer,  6  Houst.  (Del.)  64,  82;  Duval 
County  V.  Charleston  Lumber,  etc.,  Co.,  45 
Fla.  256,  258,  33  So.  531,  60  L.  R.  A.  549; 
South  Carolina  R.  Co.  v.  McDonald,  5  Ga. 
531,  535:  Goddard  v.  Chicago,  etc.,  R.  Co., 
202  111.  362,  369,  66  N.  E.  1006;  American 
Express  Co.  Southern  Indiana  Ex])ress  Co., 
167  Ind.  292,  30S,  78  N.  E.  1021;  Stewart  v. 
Waterloo  Turn  Vorein,  71  Iowa  226,  228,  32 
N.  W.  275,  60  Am.  Rep.  786;  Williams  v. 
Metropolitan  St.  R.  Co..  08  Kan.  17,  21,  74 
Pac.  600,  104  Am.  St.  Rep.  377,  04  L.  R.  A. 
794;  Moore  v.  Com.,  02  Ky.  030,  033,  18 
S.  W.  833,  13  Ky.  L.  Rej)"  738;  Augusta 
Bunk  \\  Augusta,  30  Me.  255,  201;  State  v. 
V\\i-\wy>''  S.x'ial.  e(c.,  Clnb,  73  Md.  97,  102, 
20  Atl.  7S3,  10  L.  R.  A.  61 ;  Dickie  v.  Boston, 
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or  foreign  (but  not  when  the  word  is  taken  in  its  ordinary  import,  as  including 
only  natural  persons,  and  excluding  artificial  persons)  ;^  an  employee  a  foreign 
nation;^"  an  Indian an  inhabitant  of  the  town;^^  a  judge  or  magistrate. 
Likewise,  in  a  broad  sense,  the  term  has  been  used  as  embracing  municipal  corpo- 
rations,^ counties,^^  or  school  districts^"  (but  not  so  when  such  construction  is  not 
made  imperative  from  the  context  or  intent  with  which  the  term  is  employed) ;  a 


etc.,  E.  Co.,  131  Mass.  516,  517;  Cliicago, 
etc.,  E.  Co.  V.  Ellson,  113  Mich.  30,  33,  71 
N.  W.  324;  Eock  Island  First  Nat.  Bank  v. 
Loyhed,  28  Minn.  390,  398,  10  N.  W.  421; 
Commercial  Bank  v.  Nolan,  7  How.  (Miss.) 
508,  523;  St.  Louis  t'.  Eogers,  7  Mo.  19,  21; 
State  Tliomas,  25  Mont.  226,  232,  64  Pac. 
503;  Chapman  v.  Brewer,  43  Nebr.  898,  62 
N.  W.  320,  47  Am.  St.  Eep.  779;  People  v. 
Long  Island  E.  Co.,  134  N.  Y.  500,  509,  31 
N.  E.  873;  Ohio  Farmers'  Ins.  Co.  v.  Hard, 
59  Ohio  St.  248,  256,  52  N.  E.  035 ;  Cooper  v. 
Indian  Territory  Bank,  4  Okla.  632,  037,  46 
Pac.  475;  In  re  Lancaster  City,  68  Pa.  St. 
390,  399 ;  South  Bend  Toy  Mfg.  Co.  v.  Pierre 
F.  &  M.  Ins.  Co.,  4  S.  D.  173,  183,  56  N.  W. 
98;  Union  Bank,  etc.,  Co.  v.  Wright,  (Tenn. 
Ch.  App.  1900)  58  S.  W.  755,  757,  52  L.  E.  A. 
469;  Fleming  v.  Texas  Loan  Agency,  87  Tex. 
238.  240,  27  S.  W.  120,  26  L.  E.  A.  250; 
Springville  v.  Fullmer,  7  Utah  450,  453,  27 
Pac.  577 ;  Portsmouth  Gas  Co.  v.  Sanford, 
97  Va.  124,  126,  33  S.  E.  516,  75  Am.  St.  Eep. 
778,  45  L.  E.  A.  240;  State  v.  Seattle  Gas, 
etc.,  Co.,  28  Wash.  488,  493,  68  Pac.  946,  70 
Pac.  114;  Ceredo  First  "Nat.  Bank  v.  Hunt- 
ington Distilling  Co.,  41  W.  Va.  530,  535,  23 
S.  E.  792,  56  Am.  St.  Eep.  878;  Segnitz  v. 
Garden  City  Banking,  etc.,  Co.,  107  Wis.  171, 
178,  83  N.  W.  327,  81  Am.  St.  Eep.  830,  50 
L.  E.  A.  327;  Albany  Mut.  Bldg.  Assoc.  v. 
Laramie,  10  Wyo.  54,  83,  65  Pac.  1011;  Min- 
nesota V.  Northern  Securities  Co.,  194  U.  S. 
48,  68,  24  S.  Ct.  598,  48  L.  ed.  870;  U.  S. 
V.  MacAndrews,  etc.,  Co.,  149  Fed.  823,  832; 
Hirst  V.  West  Eiding  Union  Banking  Co., 
[1901]  2  K.  B.  560,  502,  70  L.  J.  K.  B.  828, 
85  L.  T.  Eep.  N.  S.  3,  17  T.  L.  E.  029,  49 
Wkly.  Eep.  215;  Ex  p.  Woodstock  Electric 
Light  Co.,  4  Can.  Cr.  Cas.  107,  113. 

Railroad  company  included  see  Bartee  v. 
Houston,  etc.,  R.  Co.,  36  Tex.  648,  650. 

27.  North  Missouri  E.  Co.  v.  Alters,  4  Kan. 
453,  470,  96  Am.  Dec.  183 ;  Aldrich  v.  Blatch- 
ford,  175  Mass.  369,  370,  56  N.  E.  700;  State 
V.  Ice  Delivery  Co.,  17  Ohio  S.  &  C.  PI.  Dec. 
515,  527. 

28.  Blair  v.  Worley,  2  111.  178,  180;  Fac- 
tors', etc.,  Ins.  Co.  v.  New  Harbor  Protection 
Co.,  37  La.  Ann.  233,  238;  Baltimore,  etc.. 
Turnpike  Co.  v.  Crowther,  63  Md.  558,  571, 
1  Atl.  279;  Frostburg  Mut.  Bldg.  Assoc.  v. 
Lowdermilk,  50  Md.  175,  179;  Steel  Edge 
Stamping,  etc.,  Co.  v.  Manchester  Sav.  Bank, 
163  Mass.  252,  253,  39  N.  E.  1021;  Com.  v. 
Phoenix  Bank,  11  Mete.  (Mass.)  129,  148; 
Keeler  v.  Dawson,  73  Mich.  600,  602,  41 
N.  W.  700;  Coddington  v.  Havens,  8  N.  J. 
Eq.  590,  592 ;  Olcott  v.  Tioga  R.  Co.,  20  N.  Y. 
210,  222,  75  Am.  Dec.  393 ;  Henry  Huber  Co. 
V.  Warren,  29  Misc.  (N.  Y.)  588,  589,  61 
N.  Y.  Suppl.  247  (foreign  corporation)  ; 
Faulkner  v.  Delaware,  etc..  Canal  Co.,  1  Den. 
(N.  Y.)  441,  443;  Fox's  Appeal,  112  Pa.  St. 


337,  351,  4  Atl.  149;  Denny  Hotel  Co.  v. 
Schram,  0  Wash.  134,  137,  32  Pac.  1002,  36 
Am.  St.  Eep.  130;  Stuart  v.  Greenbrier 
County,  16  W.  Va.  95,  103. 

In  construing  penal  and  criminal  statutes 
this  word  has  been  held  not  to  include  "  cor- 
poration." Studebaker  Bros  Mfg.  Co.  v. 
Morden,  159  Ind.  173,  174,  64  N.  E.  594; 
State  V.  Oliio,  etc.,  E.  Co.,  23  Ind.  362,  363; 
Southern  Indiana  Loan,  etc.,  Inst.  v.  Doyle, 
26  Ind.  App.  102,  59  N.  E.  179,  180;  Paragon 
Paper  Co.  v.  State,  19  Ind.  App.  314,  49  N.  E. 
600,  603;  Wiscasset  v.  Trundy,  12  Me.  204, 
207;  People  v.  Duke,  19  Misc.  (N.  Y.)  292, 
294,  44  N.  Y.  Suppl.  336 ;  State  v.  Cincinnati 
Fertilizer  Co.,  24  Ohio  St.  Oil,  613,  constru- 
ing act  relating  to  nuisances. 

29.  Quackenbush  v.  Wisconsin,  etc.,  E.  Co., 
62  Wis.  411,  415,  22  N.  W.  519.  But  see  Eoh- 
back  V.  Pacific  R.  Co.,  43  Mo.  187,  195. 

30.  Honduras  v.  Soto,  112  N.  Y.  310,  312, 
19  N.  E.  845,  8  Am.  St.  Eep.  744,  2  L.  R.  A. 
642. 

31.  Stevenson  v.  Christie,  64  Ark.  72,  79, 
42  S.  W.  418;  State  v.  McKenney,  18  Nev. 
182,  189.  2  Pac.  171;  U.  S.  v.  Miller,  105 
Fed.  944,  948;  U.  S.  D.  Shaw-Mux,  27  Fed. 
Cas.  No.  16,268,  2  Sawy.  364,  366. 

32.  Mowry  v.  Blandin,  64  N.  H.  3,  4,  4  Atl. 
882. 

33.  North  Bloomfield  Gravel  Min.  Co.  v. 
Keyser,  58  Cal.  315,  324;  Bass  v.  Irvin,  49 
Ga.  430,  439;  State  v.  Baker,  64  Vt.  355,  357, 
24  Atl.  98. 

34.  People  v.  Oakland,  92  Cal.  611,  614,  28 
Pac.  807;  Bray  v.  Willingford,  20  Conn.  410, 
418;  Matter  of  Jensen,  28  Misc.  (N.  Y.)  378, 
381,  59  N.  Y.  Suppl.  653;  Springfield  v. 
Walker,  42  Ohio  St.  543,  548;  Rains  v.  Osh- 
kosh,  14  Wis.  372,  374;  Metropolitan  E.  Co. 
V.  District  of  Columbia,  132  U.  S.  1,  10,  10 
S.  Ct.  19,  33  L.  ed.  231. 

35.  Blue  Earth  County  v.  St.  Paul,  etc., 
E.  Co.,  28  Minn.  503,  507,  11  N.  W.  73; 
Waterbury  v.  Deer  Lodge  County,  10  Mont. 
515,  510,  20  Pac.  1002,  24  Am.  St.  Eep.  67; 
Lancaster  County  v.  Trimble,  34  Nebr.  752, 
756,  62  N.  W.  711;  Carder  v.  Fayette  County, 
16  Ohio  St.  353,  368;  Harris  v.  Stearns,  17 
S.  D.  439,  442,  97  N.  W.  361 ;  Lyman  County 
V.  State,  9  S.  D.  413,  415,  69  N.  W.  601; 
Buell  V.  Arnold,  124  Wis.  65,  73,  102  N.  W. 
338. 

36.  Witter  v.  Mission  School  Dist.,  121 
Cal.  350,  351,  63  Pac.  905,  00  Am.  St.  Eep. 
33. 

37.  Lindsev  v.  Rottaken,  32  Ark.  619,  638 ; 
Atlanta  v.  Smith,  99  Ga.  462,  466,  27  S.  E. 
090;  Baltimore  i'.  Root,  8  Md.  95,  103,  63 
Am.  Dec.  096;  Dollman  v.  Moore,  70  Miss. 
207,  272,  12  So.  23,  19  L.  R.  A.  222;  Klein 
V.  Carthage  School  Dist.,  42  Mo.  App.  400, 
404;  Memphis  v.  Laski,  9  Heisk.  (Tenn.)  511, 
512,  24  Am.  Rep.  327. 
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non-resident ;  a  partnership,  whether  general  or  limited  ;  a  state  ; "  the 
United  States/^  But  it  does  not  include  an  estate.^*  Again  it  has  been 
held  to  include  not  only  physical  and  bodily  members,  but  also  every  bodily 
sense  and  attribute,  among  which  is  the  reputation  the  man  has  acquired.'** 


38.  New  Jersey  Cent.  R.  Co.  v.  Pennsyl- 
vania R.  Co.,  31  N.  J.  Eq.  475,  480. 

Non-resident  not  included  see  New  York  v. 
McLean,  170  N.  Y.  374,  381,  63  N.  E.  380. 

39.  Goddard  v.  Chicago,  etc.,  R.  Co.,  202 
111.  362,  369,  66  N.  E.  106G;  Com.  v.  Adams 
Express  Co.,  97  S.  W.  386,  387,  29  Ky.  L. 
Rep.  1280;  Com.  v.  Rozen,  176  Mass.  129, 
130,  57  N.  E.  223;  State  v.  Omaha  Elevator 
Co.,  75  Nebr.  637,  643,  106  N.  W.  979,  110 
N.  W.  874.  But  see  St.  Louis  Foundry  v. 
International  Live-Stock,  etc.,  Co.,  74  Tex. 
651,  652,  12  S.  W.  842,  15  Am.  St.  Rep.  870; 
Lasater  v.  Jacksboro  First  Nat.  Bank,  (Tex. 
Civ.  App.  1902)  72  S.  W.  1054,  1055. 

40.  Oak  Ridge  Coal  Co.  v.  Rogers,  108  Pa. 
St.  147,  151. 

41.  Ervin  v.  State,  160  Ind.  332,  337,  48 
N.  E.  249;  State  v.  Bancroft,  22  Kan.  170, 
202;  Forrest  v.  Henry,  33  Minn.  434,  436, 
23  N.  W.  848;  Indiana  v.  Woram,  6  Hill 
(N.  Y.)  33,  38,  40  Am.  Dec.  378;  Martin 
V.  State,  24  Tex.  61,  68;  West  Coast  Mfg., 
etc.,  Co.  V.  West  Coast  Imp.  Co.,  25  Wash. 
627,  642,  66  Pae.  97,  62  L.  R.  A.  763. 

State  not  included  see  Butler  v.  Merritt, 
113  Ga.  238,  241,  38  S.  E.  751;  Banton  v. 
Griswold,  95  Me.  445,  448,  50  Atl.  89;  U.  S. 
V.  Baltimore,  etc.,  R.  Co.,  17  Wall.  (U.  S.) 
322,  329,  21  L.  ed.  597;  McBride  v.  Pierce 
County,  44  Fed.  17,  18. 

42.  State  v.  Bancroft,  22  Kan.  170,  202; 
State  V.  Herold,  9  Kan.  194,  199;  Giddings 
V.  Holter,  19  Mont.  263,  267,  48  Pac.  8; 
Stanley  x,.  Schwalby,  147  U.  S.  508,  517,  13 
S.  Ct.  418,  37  L.  ed.  259.  But  see  U.  S. 
v.  Fox,  94  U.  S.  315,  321,  24  L.  ed.  192. 

43.  Cole  V.  Manson,  42  Misc.  (N.  Y.)  149, 
150,  85  N.  Y.  Suppl.  1011. 

Used  in  contradistinction  to  word  "prop- 
erty "  see  Norris  v.  Kent  Cir.  Judge,  100 
Mich.  256,  257,  58  N.  W.  1006. 

44.  Johnson  v.  Bradstreet  Co.,  87  Ga.  79, 
81,  13  S.  E.  250. 

Used  in  connection  with  other  words. — 
"  Persons  absent  from  the  State  "  see  Wheeler 
V.  Wheeler,  134  III.  522,  526,  25  N.  E.  688, 
10  L.  R.  A.  613.  "Person  affected"  see  Re 
Chantler,  8  Can.  Cr.  Cas.  245,  246.  "  Persons 
.  .  .  beyond  seas "  see  Hulburt  v.  Merriam, 
3  Mich.  144,  149.  "Person  charged"  see 
Rex  ?;.  Blais,  10  Can.  Cr.  Cas.  354,  357. 
"  Person  claiming  right  thereto "  see  Oliver 
u.  Lockie,  20  Ont.  28,  35.  "  Person  contin- 
gently interested  "  see  Woodruff  v.  Woodruff, 
3  Dem.  Surr.  (N.  Y. )  505,  510.  "Person  in 
autliority  "  see  Rex  v.  Todd,  4  Can.  Cr.  Cas. 
514,  526.  "Person  in  cliarge "  see  Kenny 
V.  Stocr,  31  Pa.  Co.  Ct.  120,  123;  Fjx  r>. 
FergiiHon,  L.  R.  6  Q.  B.  280,  200,  1  Aspin. 
8,  40  l>.  J.  Q.  B.  105,  24  L.  T.  Rey).  N.  S. 
96,  )9  Wkly.  Rep.  746.  •'  I'erHon  injured" 
Hfp  KanicH  )■.  BrattlclKiro,  54  Vt.  471,  475; 
Tfatcli  1).  liohiDHon,  26  Vt.  737,  738;  Lo  May 
V.  fliiniuliiin  riic.  M.  Co.,  18  Oni.  314,  319. 
"  PciHoiiH  ill   pari'iHal  ndatioii  io  a  cliild  " 


see  People  v.  Hendrickson,  54  Misc.  (N.  Y.) 
337,  342,  104  N.  Y.  Suppl.  122.  "Persons 
interested "  see  Desloge  v.  Tucker,  196  Mo. 
587,  599,  94  S.  W.  283;  State  v.  Easton, 
etc.,  R.  Co.,  36  N.  J.  L.  181,  183;  Mclntyre 
V.  Easton,  etc.,  R.  Co.,  26  N.  J.  Eq.  425,  428; 
Donlon  v.  Kimball,  61  N.  Y.  App.  Div.  31, 
33,  70  N.  Y.  Suppl.  252;  Matter  of  Flint, 
15  Misc.  (N.  Y.)  598,  601,  38  N.  Y.  Suppl. 
188;  Berney's  Estate,  3  N.  Y.  Civ.  Proc. 
122,  125;  Susz  v.  Forst,  4  Dem.  Surr.  (N.  Y.; 
346,  348 ;  Creamer  v.  Waller,  2  Dem.  Surr. 
(N.  Y.)  361,  353;  Filbert  v.  Filbert,  9  Pa. 
Co.  Ct.  149,  150;  Moore  v.  Marsh,  7  Wall. 
(U.  S.)  515,  522,  19  L.  ed.  37;  Pelsall  Coal, 
etc.,  Co.  V.  London,  etc.,  R.  Co.,  23  Q.  B.  D. 
536,  545,  61  L.  T.  Rep.  N.  S.  257,  7  R.  &  Can. 
Tr.  Cas.  1.  Person  "losing"  see  Zellers  v. 
White,  208  111.  518,  527,  70  N.  E.  669,  100 
Am.  St.  Rep.  243.  "  Persons  non  compos " 
see  Parrish  v.  State,  139  Ala.  16,  48,  36  So. 
1012.  "  Person  occupying "  see  National  F. 
Ins.  Co.  V.  McKay,  5  Abb.  Pr.  N.  S.  (N.  Y.) 
445,  449.  "  Persons  of  color "  see  .Johnson 
V.  Norwich,  29  Conn.  407,  408;  Heirn  v. 
Bridault,  37  Miss.  209,  233;  State  v.  Demp- 
sey,  31  N.  C.  384,  387;  State  v.  Watters,  25 
N.  C.  455,  457;  Davenport  v.  Caldwell,  10 
S.  C.  317,  333.  "  Person  of  good  character  " 
see  Leader  v.  Yell,  16  C.  B.  N.  S.  684,  692, 
10  Jur.  N.  S.  731,  33  L.  J.  M.  C.  231,  10 
L.  T.  Rep.  N.  S.  632,  12  Wkly.  Rep.  915,  111 
E.  C.  L.  584.  "  Person  ...  of  sound  mind  " 
see  State  v.  Thompson,  12  Nev.  140,  149. 
"  Persons  of  unsound  mind "  see  Schuff  v. 
Ransom,  79  Ind.  458,  464;  Howard  v.  How- 
ard, 87  Ky.  616,  621,  9  S.  W.  411,  1  L.  R.  A. 
610.  "  Person  resident "  see  Roosevelt  V. 
Kellogg,  20  Johns.  (N.  Y.)  208.  211;  Munroe 
V.  Williams,  37  S.  C.  81,  86,  16  S.  E.  533,  19 
L.  R.  A.  665.  "  Person  signing  the  same " 
see  Royal  Canadian  Bank  v.  Grand  Trunk 
R.  Co.,  23  U.  C.  C.  P.  226,  231,  234.  "  Per- 
son traveling"  see  Shelton  v.  State,  27  Tex. 
App.  443,  444,  11  S.  W.  457,  11  Am.  St.  Rep. 
200.  "  Persons  voting "  see  Atchison,  etc., 
R.  Co.  V.  Jefferson  County  Com'rs,  17  Kan. 
29,  39.  "  Person  who  built  it "  see  South- 
worth  V.  Perring,  (Kan.  1905)  82  Pac.  785, 
787.  "  Person  with  a  family "  see  Wilson 
V.  Wilson,  101  Kv.  731,  735,  42  S.  W.  404,  19 
Ky.  L.  Rep.  925.' 

"  Person  aggrieved  "  is  a  man  who  has  suf- 
fered a  h^gal  grievance,  a  man  against  whom 
a  decision  has  been  pronounced  wliich  has 
M'rongfiilly  deprived  liim  of  something,  or 
wrongfully  refused  him  som(>thing,  or  wrong- 
fullv  air(>cted  his  title  to  something  (Ex  p. 
Odicial  Receiver,  10  Q.  B.  D.  174,  177, 
180,  50  L.  J.  Q.  B.  447,  56  L.  T.  Rep. 
N.  S.  876,  4  Morr.  Bankr.  Cas.  225, 
35    Wkly.    Rep.    600;  p.  Ridebotham, 

14  Ch.  D.  45S,  465,  40  L.  J.  Bankr.  41,  42 
L.  T.  Rep.  N.  S.  783,  28  Wkly.  Kep.  715)  ; 
a  ])(>rM()n  who  has  HUHtniiicd  a  legal  loss  or 
linbility  by  an  act  (lon(>  in  r(<K]«'ct  of  which 
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(Person  or  Persons :  Age  of,  see  Evidence  ;  Infants.  Aggrieved,  see  Appeal 
AND  Error.  Birth  of,  see  Curtesy  ;  Evidence.  Cliaracter  and  Reputation 
of,  see  Criminal  Law  ;  Libel  and  Slander  ;  Witnesses.  Citizenship  of,  see 
Aliens  ;  Citizens.  Civil  Rights  of,  see  Civil  Rights  ;  Constitutional  Law. 
Consanguinity  and  Affinity  of,  see  Descent  and  Distribution  ;  Judges  ; 
Jury  ;  Marriage  ;  Witnesses.  Death  of,  see  Death.  DisabiHties  of,  see 
Aliens  ;  Bastards  ;  Convicts  ;  Drunkards  ;  Husband  and  Wife  :  Indians  ; 
Infants  ;  Insane  Persons  ;  Paupers  ;  Spendthrifts.  Domestic  and  Personal 
Relations  of,  see  Adoption  ;  Guardian  and  Ward  ;  Husband  and  Wife  ; 
Marriage  ;  Master  and  Servant  ;  Parent  and  Child  ;  Principal  and 
Surety.  Domicile  of,  see  Domicile.  Evidence  of  Personal  Status,  Condition, 
and  Relation  of,  see  Evidence.  Fictitious,  see  Abatement  and  Revival  ;  Com- 
mercial Paper  ;  Ejectment.  Identity  of,  see  Criminal  Law  ;  Evidence.  isTame 
of,  see  JSTames.  Of  Color,  see  Colored  Persons.  Offenses  Against,  see  Abduc- 
tion ;  Abortion  ;  Assault  and  Battery  ;  False  Imprisonment  ;  Homicide  ; 
Kidnapping  ;  Mayhem  ;  Rape  ;  Seduction  ;  Sodomy  ;  Suicide.  Of  Unsound 
Mind,  see  Insane  Persons  ;  Wills.  Protection  of  Personal  Rights  of,  see  Civil 
Rights  ;  Constitutional  Law  ;  Injunctions.  Validity  of  Contract  Infringing 
Personal  Rights  of,  see  Contracts.) 

Persona,  a  word  which  in  its  primitive  sense  was  applied  to  the  masts 
worn  by  the  actors  in  the  dramatic  performances  of  Rome  and  Greece,  which 
masks  wei-e  made  to  represent  the  character  which  the  actor  performed  ;  and  in 
the  same  sense  it  was  subsequently  employed  in  jurisprudence  to  signify  the  role 
or  status  whicli  a  man  fills  in  the  social  organization.^^ 

PERSONA  CONJUNCTA  .SIQUIPARATUR  INTERESSE  PROPRIO.  A  maxim 
meaning  "  A  personal  connection  [literally,  a  united  person,  union  with  a  per- 
son] is  equivalent  to  one's  own  interest ;  nearness  of  blood  is  as  good  a 
consideration  as  one's  own  interest." 

PERSONA  EST  HOMO  CUM  STATU  QUODAM  CONSIDERATUS.  A  maxim 
meaning  "  A  person  is  a  man  considered  with  reference  to  a  certain  status." 

PERSONiE  VICE  FUNGITUR  MUNICIPIUM  ET  DECURIA.  A  maxim  meaning 
"  Towns  and  boroughs  act  as  if  persons." 

Personal.  Bodily  ;  pertaining  to  the  person  or  bodily  form  ;  of  or  per- 
taining to  the  person ;    pertaining  to  the  external  bodily  appearance.^^  (Per- 


the  penalty  is  given  (Rex  v.  Frankforth,  8 
Can.  Cr.  Cas.  57,  58)  ;  one  whose  pecuniary 
interests  are  or  may  be  adversely  affected 
(Hough  V.  North  Adams,  (Mass.  1907)  82 
N".  E.  46,  47). 

45.  Toullier  Comm.  \_quoted  in  Brent  v. 
New  Orleans,  41  La.  Ann.  1098,  1099,  6  So. 
793].  See  also  Eex  v.  Grant,  8  L.  J.  K.  B. 
0.  S.  352,  354. 

46.  Black  L.  Diet,  {.citing  Bacon  Max.  72 
reg.]. 

Applied  in:  McCormick  Harvesting-Mach. 
Co.  V.  Hamilton,  73  Wis.  486,  494,  41  N.  W. 
727;  Chappie  v.  Cooper,  13  L.  J.  Exch.  286, 
288,  13  M.  &  W.  252;  Sherwood  v.  Ray,  1 
Moore  P.  C.  353,  388,  12  Eng.  Reprint  848, 
862. 

47.  Bouvier  L.  Diet,  [citing  Heineccius 
Elem.  .Jur.  Civ.  I,  1,  tit.  3,  §  75]. 

48.  Peloubet  Leg.  Max. 

Applied  in  Warner  v.  Beers,  23  Wend. 
(N.  Y.)  103,  144. 

49.  State  v.  Clayborne,  14  Wash.  622,' 623, 
45  Pac.  303. 

50.  Terre  Haute  Electric  R.  Co.  v.  Lauer, 
21  Ind.  App.  466.  475,  52  N.  E.  703. 

51.  Century  Diet,  [quoted  in  Choctaw,  etc., 


R.  Co.  V.  Zwirtz,  13  Okla.  411,  415,  73  Pac. 
941]. 

52.  Webster  Diet,  [quoted  in  Choctaw,  etc., 
R.  Co.  V.  Zwirtz,  13  Okla.  411,  415,  73  Pac. 
941]. 

"  Personal  character "  is  a  term  used  in 
ordinary  parlance  to  emphasize  a  distinction 
between  it  and  civic,  public,  and  ofiQcial  char- 
acter and  conduct.  Com.  v.  Rentschler,  11 
Pa.  Dist.  203,  204.    See  also  6  Cyc.  892. 

"  Personal  discharge  "  distinguished  from 
real  release "  see  Booth  v.  Kinsey,  8  Gratt. 
(Va.)  560,  568. 

"  Personal  enjoyment "  see  Columbus  v. 
Strassner,  124  Ind.  482,  489,  25  N.  E.  65. 

"Personal  fitness"  as  applied  to  a  candi- 
date for  an  office  includes  his  moral  char- 
acter, intellectual  ability,  social  standing, 
habits  of  life,  and  political  convictions.  State 
V.  Malo,  42  Kan.  54,  91,  120,  22  Pac.  349.  See 
Officers,  29  Cyc.  1375  et  seq. 

"  Personal  indignities  "  see  Cline  v.  Cline, 
10  Oreg.  474,  475. 

"  Personal  list "  means  the  judicial  deter- 
mination of  the  listers  of  the  amount  of  the 
taxpayer's  personal  estate  that  should  enter 
into  the  annual  grand  list  to  be  completed  in 
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sonal :  Action  —  Generally,  see  Actions  ;  Abatement  of,  see  Abatement  and 
Revival  ;  As  Remedy  For  Deficiency,  see  Mechanics'  Liens  ;  Mokt(>agp;s  ;  In 
Admiralty,  see  Admiralty  ;  Limitation  of,  see  Limitations  of  Actions.  Assets, 
see  Assignments  For  Benefit  op  Creditors  ;  Bankruptcy  ;  Executoes  and 
Administrators;  Insolvency.  Chattel,  see  Property.  Communication,  see 
WiTNEssEs.^^  Contract  — In  General,  see  Contracts;  Assignment  of,  see 
Assignments  ;  Contracts  ;  For  Personal  Services,  see  Contracts  ;  Master  and 
Servant;  For  Professional  Services,  see  Attorney  and  Client;  Physicians 
and  Surgeons;  Injunction  to  Restrain  Breach  of,  see  Injunctions;  Limitation 
of  Action  For  Breach  of,  see  Limitations  of  Actions  ;  Performance  of,  see  Con- 
tracts ;  Specilic  Performance  of,  see  Specific  Performance.  Covenant,  see 
Covenants.  Demand,  see  Commercial  Paper.  Disal;ility — ^  Of  Infant,  see 
Infants  ;  Of  Insane  Person,  see  Insane  Persons  ;  Of  Married  Woman,  see  Hus- 
band AND  Wife.  Injury  —  In  General,  see  ISTegligence  ;  Abatement  of  Action 
For,  see  Abatement  and  Revival  ;  Assignment  of  Claim  For,  see  Assignments  ; 
Caused  by  Animal,  see  Animals  ;  Caused  by  Assault,  see  Assault  and  Battery  ; 
Caused  by  Child,  see  Parent  and  Child  ;  Caused  hy  Condition  or  Use  of 
Dangerous  or  Defective  Premises  and  the  Like,  see  Bridges  ;  Carriers  ;  Fences  ; 
Landlord  and  Tenant  ;  Master  and  Servant  ;  Municipal  Corporations  ; 
Negligence  ;  Railroads  ;  Street  Railroads  ;  Streets  and  Highways  ;  Toll- 
Roads  ;  Wharves  ;  Caused  by  Employee  or  Servant,  see  Master  and  Servant  ; 
Caused  by  Explosive,  see  Explosives  ;  Weapons  ;  Caused  by  Firearm,  see 
Weapons  ;  Caused  by  Horse  or  Vehicle  Hired,  see  Livery-Stable  Keepers  ; 
Motor  Yehicles  ;  Caused  by  Intoxicating  Liquor,  see  Intoxicating  Liquors  ; 
Caused  by  JSTavigation  or  Management  of  Vessel,  see  Collision  ;  Shipping  ; 
Caused  by  ISTuisance,  see  Municipal  Corporations  ;  ISIuisances  ;  Caused  by 
Operation  of  Feiry,  Mine,  or  Railroad,  see  Ferries  ;  Mines  and  Minerals  ; 
Railroads  ;  Street  Railroads  ;  Caused  by  Production,  Supply,  or  Use  of 
Electricity,  Gas,  Steam,  or  Water,  see  Electricity  ;  Gas  ;  Steam  ;  Waters  ; 
Caused  by  Wrongful  or  Negligent  Act  or  Omission  Generally,  see  Death  ; 
Negligence  ;  Torts  ;  Causing  Death,  see  Death  ;  Consideration  For  Contract, 
see  Commercial  Paper  ;  Contracts  ;  Criminal  Responsibility  For,  see  Assault 
AND  Battery  ;  False  Imprisonment  ;  Homicide  ;  Mayhem  ;  Rape  ;  Seduction  ; 
Damages  For,  see  Damages  ;  Discharge  or  Release  From  Liability  For,  see 
Accord  and  Satisfaction  ;  Compromise  and  Settlement  ;  Payment  ;  Release  ; 
Evidence  in  Action  For,  see  Evidence;  Indemnity  Against  Liability  For,  see 
Indemnity  ;  Injunction  to  Prevent,  see  Injunctions  ;  Insurance  Against,  see 
Accident  Insurance  ;  Insurance  Against  Liability  For,  see  Employers'  Liability 
Insurance;  and  Like  Insurance  Titles;  Joinder  of  Action  For  With  Other 
Actions,  see  Joinder  and  Splitting  of  Actions  ;  Limitation  of  Action  For,  see 


May.  Taylor  v.  Moore,  63  Vt.  60,  73,  21  Atl. 
919.    See  also  Taxation. 

"  Personal  necessities  "  distinguished  from 
"  individual  necessities "  see  Whitney  v. 
Whitney,  0.3  Hun  (N.  Y.)  59,  77,  18  N.  Y. 
Suppl.  3. 

"  Personal  privilege "  applied  to  a  license 
means  to  declare,  that  such  license  shall  be 
used  for  tlie  ))enefit  of  tlie  party  to  whom  it 
is  issued.  Tic;  cannot  transfer  it  to  another; 
nor  can  anv  otiier  ))(>iHon  sell  under  it.  Myer- 
dock  V.  Coin.,  20  (h-att.  (Va.)  988,  990.  See, 
genei'iilly,  I;I(;jcnhioh,  25  (lye.  597. 

"  Personal  rights "  are  rights  which  are 
relativ<!  and  g(^neral,  and  onibraco  all  the 
riglitH  any  p(;rHon  may  have  and  m11  the 
wrongs  lie  may  H\)ll'cr.  Dudies  v.  lltillios,  76 
WiH.  37-1,  379,  '15  N.  W.  522,  20  Am.  St.  Rep. 
70,  H  L.  R.  A.  420,  whciro  tliey  are  dis- 
tirigiiiHlied  from  "rights  of  |)(U'son." 


"  Personal  safety "  see  People  v.  Howard, 
112  Cal.  135,  142,  44  Pac.  464,  use  in  a  re- 
quest for  an  instruction. 

"  Personal  servitude  "  is  a  condition  which 
consists  in  the  subjection  of  one  person  to 
another.  2  Bouvier  L.  Diet.  986  [quoted  in 
U.  S.  V.  McClellan,  127  Fed.  971,  970].  As 
the  term  is  used  in  the  Spanish  law,  it  in- 
cludes use,  usufruct,  and  habitation.  Mul- 
ford  V.  Le  Franc,  26  Cal.  88,  102. 

"  Personal  warranty "  is  that  wliich  takes 
place  in  personal  actions.  Flanders  v.  Seelye, 
105  U.  S.  718,  720,  20  L.  ed.  1217.  See  also 
Hardy  v.  Pecot,  104  La.  130,  140,  28  So.  936, 
wliore  it  is  said:  "It  arises  from  the  obliga- 
tion which  one  has  contracted  to  pay  the 
whole  of  a  ])nrt  of  a  debt  due  by  another  to 
a  third  person." 

63.  Soo  also  Price  v.  Price,  33  Hun  (N.  Y.) 
on,  73. 
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Limitations   of   Actions  ;  Parties   in  Action   For,  see  Paeties  ;  Physical 
Examination  as  to  Nature  and  Extent  of,  see  Damages  ;  Discovery  ;  Evidence  ; 
Provocation  or  Excuse  For  Homicide,  see  Homicide  ;  Survival  of  Action  For,  see 
Abatement  and  Revival  ;  To  Cliild,  see  Infants  ;  Mastee  and  See v ant  ;  Neg- 
ligence ;  Paeent  and  Child  ;  To  Employee,  see  Mastee  and  Servant  ;  To 
Guest,  see  Innkeepers  ;  To  Passenger,  see  Carriers  ;  To  Seaman,  see  Seamen  ; 
To  Traveler  on  Street  or  Highway,  see  Municipal  Coepoeations  ;  Steeets  and 
Highways  ;  To  Wife,  see  Husband  and  W ife  ;  Yenue  in  Action  For,  see  Venue  ; 
Yiolation  of  Sunday  Law  as  Defense  to  Action  For,  see  Sunday.    Knowledge  — 
Of  Person  Taking  Acknowledgment,  see  Acknowledgments  ;  Of  Person  Verify- 
ing Pleading,  see  Pleading  ;  Of  Witness,  see  Affidavits  ;  Evidence  ;  Wit- 
nesses.   Liability —  Of  Executor  or  Administrator,  see  Executoes  and  Admin- 
ISTEATOES  ;  Of  Guardian,  see  Guaedian  and  Ward  ;  Insane  Persons  ;  Of  Officer, 
see  Army  and  Navy  ;  Banks  and  Banking  ;  Clerks  of  Courts  ;  Coepoeations  ; 
Judges;  Justices  of  the  Peace  ;  Municipal  Coepoeations  ;  Officees  ;  Sheeiffs 
AND  Constables  ;  United  States  Maeshals  ;  Of  Partner,  see  Paetneeship  ;  Of 
Stock-Holder,  see  Banks  and  Banking  ;  Coepoeations  ;  Insueance  ;  Of  Trus- 
tee, see  Teusts.     Liberty  —  Constitutional  Guaranty  of,  see  Constitutional 
Laav  ;  Infringement  of,  see  Aeeests  ;  False  Impeisonment  ;  Malicious  Peose- 
CUTION ;  Remedy  For  Infringement  of,  see  Habeas  Coepus.    Privacy,  Protec- 
tion of,  see  Injunctions.    Property  —  In  General,  see  Peopeety  ;  Abandonment 
of,  see  Abandonment  ;  Accession,  see  Accession  ;  Administration  and  Distribu- 
tion of,  see  Descent  and  Distribution  ;   Executors  and  Administrators  ; 
Adverse  Possession  of,  see  Adverse  Possession  ;  Alien  Ownership  of,  see  Aliens  ; 
Collateral  Security,  see  Pawnbeokees  ;  Pledges  ;  Confusion  of,  see  Confusion 
of  Goods  ;  Conversion  of,  see  Teovee  and  Conveesion  ;  Hiring,  see  Bailments  ; 
Liveey-Stable  Keepers  ;  Motor  Vehicles  ;  Injury  to,  see  Trespass  ;  Legacy,  see 
Wills  ;  Loss  of,  see  Finding  Lost  Goods  ;  Lost  Insteuments  ;  Mortgage  of,  see 
Chattel   Mortgages  ;  Offenses  and  Crimes  Involving,  see   Embezzlement  ; 
Extoetion  ;  False  Peetenses  ;  Larceny  ;  Receiving  Stolen  Goods  ;  Robbeey  ; 
Theeats  ;  Partition  of,  see  Partition  ;  Remedy  For  Recovery  of,  see  Detinue  ; 
Possessory  Warrant  ;  Replevin  ;  Sale  of,  see  Sales  ;  Specific  Performance  of 
Contract  Involving,  see  Specific  Performance;  Taxation  of,  see  Taxation. 
Representatives,  see  Executors  and  Administrators.    Security,  see  Personal 
Security.    Service,  see  Notice  ;  Process.    Services   —  In  General,  see  Master 
AND  Servant  ;  Performance  of  Contract  Foi",  see  Contracts  ;  Restraining  Breach 
of  Contract  For,  see  Injunctions  ;  Specific  Performance  of  Contract  For,  see  Spe- 
cific Peefoemance.    Tax,  see  Taxation.    Tort  or  Wrong,  see  Peesonal  Toet  ; 
Peesonal  Weong  ;  Toets.   Transaction,  see  Personal  Teansaction  ;  AVitnesses.) 

Personal  action.  See  Actions.=« 

Personal  chattel.    See  Peopeety." 
Personal  communication.    See  Witnesses. 

Personal  contract.   See  Conteacts.^^ 

Personal  covenant.    See  Covenants. 

Personal  effects,  a  phrase  nsed  to  designate  articles  associated  with  the 
person.^^  (See  Chattels  ;  Goods  ;  Goods  and  Chattels  ;  Goods  and  Commodi- 
ties ;  Goods  and  Meechandise  ;  Goods,  Waees,  and  Meechandise  ;  and, 
generally.  Property.) 

Personal  examination.    See  Acknowledgments.* 


54.  "  Personal  knowledge "  see  State  v. 
Meyer,  2  Mo.  App.  413,  420  (of  notary  pub- 
lie  )  ;  West  V.  Home  Ins.  Co.,  18  Fed.  622,  623, 
9  Sawy.  412  (of  attorney  or  agent). 

55.  "  Personal  services  "  see  McCoy  v.  Cor- 
nell, 40  Iowa  457,  458;  Coburn  v.  Kers- 
well,  35  Me.  126,  128;  Hale  v.  Brown,' 59 
N.  H.  551,  558,  47  Am.  Eep.  224;  Hoyt  v. 
White,  46  N.  H.  45,  48. 


56.  See  also  Cross-References,  ante,  p.  1529, 
under  Personal. 

57.  See  also  7  Cyc.  123. 

58.  See  also  Cross-References,  ante,  p.  1529, 
under  Personal. 

59.  Lippincott's  Estate,  173  Pa.  St.  368, 
371,  34  Atl.  58. 

60.  "  Personal  examination  "  see  Western 
Union  Tel.  Co.  v.  Morris,  10  Kan.  App.  61, 
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Personal  goods.    See  Personal  Effects. 

Personalia  personam  SEQUUNTUR.  A  maxim  meaning  "  Personal  things 
follow  the  person." 

PERSONAL  INJURY.    See  Negligence."* 

Personal  knowledge.   See  Witnerses."^ 

PERSONAL  LIABILITY.    See  Cross-References,  ante,  p.  1529,  under  Personal. 

Personal  liberty.   See  Liberty.«^ 

Personally.  In  a  personal  manner  ;  in  person  ;  by  bodily  presence  ;  not  by 
representative  or  substitute.''^ 

Personal  privacy.    See  Injunctions. 
Personal  property.    See  Property.'''' 

Personal  representatives.    See  Executors  and  Administrators. 

Personal  security.  At  common  law,  a  right  which  consists  in  a  person's 
legal  and  uninterrupted  enjoyment  of  his  life,  his  limbs,  his  body,  his  health,  and 
his  reputation ; in  a  commercial  sense,  the  security  of  personal  property.''* 
(Personal  Security  :  In  General,  see  Bonds  ;  Commercial  Paper.  Constitutional 
Guaranty  of,  see  Constitutional  Law.    Protection  of,  see  Injunctions.) 

Personal  service,    See  Process. 

Personal  services.    See  Master  and  Servant."^ 

Personal  statute.    One  which  has  principally  for  its  object  the  person, 
and  treats  only  of  property  incidentally.™    (See,  generally,  Statutes.) 
PERSONAL  TAX.    See  Taxation. 

Personal  tort.  A  tort  which  includes  all  injuries  to  the  person,  whether 
to  reputation,  feelings,  or  to  the  body.'^^  (See  Property  Tort;  and,  generally. 
Torts.) 

Personal  transaction.  The  doing  or  performing  of  some  business  between 
parties,  or  the  management  of  any  affair ;  '^^  a  term  which  describes  the  whole 
of  the  negotiation  or  treaty,  between  the  original  parties  to  it,  out  of  which  the 
cause  of  action  arose.""^    In  general,  the  term  may  be  said  to  have  reference  to 


61  Pac.  972,  973;  People  v.  Delaware,  etc., 
Canal  Co.,  165  N.  Y.  362,  366,  59  N.  E.  138. 

61.  Black  L.  Diet. 

Applied  in  Flanders  v.  Cross,  10  Cush. 
(Mass.)  514,  510. 

62.  See  also  Cross-References,  ante,  p.  1529, 
under  Peesonal. 

63.  See  also  Cross-References,  ante,  p.  1529, 
under  Pebsonal. 

64.  Particularly  22  Cyc.  591  note  29.  See 
also  Cross-References,  ante,  p.  1529,  under 
Personal. 

65.  Century  Diet. 

As  employed  in  a  statute,  it  is  used  to  de- 
note a  direct  and  immediate  private  interest 
as  distinguished  from  an  interest  which  the 
judge  and  other  citizens  have  in  public  af- 
fairs resulting  from  liability  to  taxation. 
Brittain  r.  Monroe  County,  214  Pa.  St.  648, 
651,  03  Atl.  1070. 

Used  to  distinguish  from  demands  which 
W(;i'('  against  dclilors  in  a  I'cproacntativo  ca- 
pacity, as  executors  and  administrators.  In 
re  Tluid,  9  Wend.  (N.  Y. )  405,  408. 

Used  in  connection  with  other  words. — 
"  I'(^r''^oiiii.llv  apj)(!ar "  S((o  Hx  p.  Spraguc,  S 
Can.  Cr.  Cas.  109,  112.  "Personally  ap- 
peared" see  (;iement  V.  Bullcns,  159  Mass. 
193,  190,  34  N.  10.  173;  Cami)l)ell  r.  Upton, 
113  MaHs.  07,  71  ;  Warder  r.  llenrv,  117  Mo. 
530,  539,  23  S.  W.  770.  "  PerMoiialiv  known  " 
hfc  WylliH  r.  TTiuin,  47  Towa  014,  021.  "  Per- 
Honiilly  known  to  mi'  to  1)(^  hucIi  "  see  Kelly 
V.  Ciil'lioiin,  95  (I.  K.  710,  713,  21  L.  ed.  514. 


"  Personally  serve "  see  Westfall  v.  Farwell, 
13  Wis.  504,  509. 

66.  See  also  Cross-References,  ante,  p.  1529, 
under  Personal. 

67.  Sanderson  v.  Hunt,  116  Ky.  435,  433, 
76  S.  W.  179,  25  Ky.  L.  Rep.  626. 

68.  Baltimore  Third  Nat.  Bank  v.  Boyd,  44 
Md.  47,  53,  22  Am.  Rep.  35. 

Loans  on  personal  security  used  in  contra- 
distinction to  real  estate  security  see  Cleve- 
land V.  Shoeman,  40  Ohio  St.  176,  181 ;  Pitts- 
burgh Locomotive,  etc..  Works  v.  Keokuk 
State  Nat.  Bank,  19  Fed.  Cas.  No.  11,198. 

Includes  bills  of  exchange.  Gee  v.  Ala- 
bama L.  Ins.,  etc.,  Co.,  13  Ala.  579,  583. 

69.  See  also  Cross-References,  ante,  p.  1529, 
imder  Personal. 

70.  Merlin,  §  13  [quoted  in  Companhia  de 
Mocambiqiie  v.  British  South  Africa  Co., 
[18921  2  Q.  B.  358,  390,  60  L.  T.  Rep.  N.  S. 
773,  40  Wkly.  Rep.  050]. 

"  Real  statutes  are  those  which  have  prin- 
cipally for  their  object  pro])erty,  and  which 
do  not  s])eak  of  persons  except  in  relation  to 
])r()porty."  Merlin,  §  13  {quoted  in  Com- 
jianliia '  de  Mocanibique  v.  British  Soutli 
Africa  Co.,  [1892]  2  Q.  B.  358,  390,  00  L.  T. 
Rep.  N.  R.  773,  40  Wkly.  Rep.  050]. 

71.  Muniford  v.  Wright,  12  Colo.  App.  214, 
217,  55  I'iic.  744. 

72.  Denning  v.  Butcher,  91  Iowa  425,  433, 
59.  N.  W.  09. 

73.  Cheatham  v.  Bobbitt,  118  N.  C.  34:i, 
310.  24  S.  E.  13. 
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some  business  or  negotiations  between  two  or  more  persons.'''*  (See,  generally, 
Witnesses.    See  also  Personal.) 

Personalty.   See  Pkoperty.''^ 

Personal  wrong.  An  invasion  of  a  personal  right.''*'  (See,  generally, 
Torts.) 

persona  regis   MERGITUR  persona  DUCIS.     a  maxim  meaning  "The 
person  of  dnke  merges  in  that  of  king."''' 
Personation.    See  False  Personation. 
Person  of  color.    See  Colored  Persons. 

PERSPICUA  vera  NON  sunt  probanda,  a  maxim  meaning  "  Plain  truths 
need  not  be  proved."  '^^ 

Per  stirpes.  Literally  "  By  stocks  or  roots \  a  term  of  the  civil  law,  exten- 
sively used  in  the  modern  English  and  American  law,  to  denote  that  mode  of  the 
distribution  and  descent  of  intestates'  estates,  where  the  parties  entitled  to  take 
tlie  shares  which  their  stocks,  (such  as  a  father)  if  living,  Avonld  have  taken.^"* 
(See  Per  Capita  ;  and,  generally,  Descent  and  Distribution  ;  Wills.) 

Persuade.  To  bring  to  any  particular  opinion,  to  influence  by  argument  or 
expostulation,  to  inculcate  by  argument  to  incline  the  will,  to  prevail  upon  by 
argument,  advice,  expostulations,  or  reasons  synonymous  with  Induce,^^  ^.  -y. 
(See  Duress;  Fraud;  Persuasion.) 

Persuasion.  The  act  of  persuading ;  the  act  of  influencing  the  mind  by 
arguments  or  reasons  offered,  or  by  anything  tliat  moves  the  mind  or  passions,  or 
inclines  the  will  to  a  determination ;  ^  in  religious  affairs,  a  creed  or  belief,  or  a 
sect  or  party  adhering  to  a  creed  or  system  of  opinions.^^  (See  Persuade  ;  and, 
generally,  Religious  Societies.) 

Pertain.  To  Belong  {€[.  V.)  or  pertain,  whether  by  right  of  nature,  appoint- 
ment or  custom  ;  to  relate,  as  "things  pertaining  to  life." 

PERTENENCIA.    a  word  as  used  in  relation  to  the  quantity  of  land  which  the 


74.  Martin  v.  Shannon,  92  Iowa  374,  377, 
60  N.  W.  645. 

It  includes  transactions  and  communica- 
tions between  tlie  parties  of  which  both  must 
have  had  personal  knowledge.  In  re  Brown, 
92  Iowa  379,  388,  60  N.  W.  659. 

75.  See  also  Peesonal  Effects,  ante, 
p.  1531. 

76.  People  v.  Quanstrom,  93  Mich.  254, 
257,  53  N.  W.  165,  17  L.  E.  A.  723,  where 
it  is  said :  "  It  pertains  to  the  person,  the 
individual." 

77.  Morgan  Leg.  Max.  [citing  Jenkin  Cent. 
160]. 

78.  Bouvier  L.  Diet,  [citing  Coke  Litt. 
16]. 

Applied  in :  State  v.  Schweickardt,  109  Mo. 
496,  504,  19  S.  W.  47;  Cummings  v.  Cum- 
mings,  51  Mo.  261,  264;  Simpson  v.  Smyth, 
1  Grant  Err.  &  App.  (U.  C.)  172,  177. 

79.  Black  L.  Diet. 

80.  Burrill  L.  Diet,  [citing  2  Blackstone 
Comm.  217,  218;  2  Kent  Comm.  420]. 

Term  employed  in:  Kent  v.  St.  Michael's 
Church,  136  N.  Y.  10,  14,  32  N.  E.  704,  32 
Am.  St.  Eep.  693,  18  L.  R.  A.  331;  Ward  v. 
Stow,  17  N.  C.  509,  513,  27  Am.  Dec.  238; 
Hoch's  Estate,  154  Pa.  St.  417,  420,  26  Atl. 
610;  Rogers  v.  Rogers,  11  R.  I.  38.  65;  Par- 
rish  V.  Mills.  (Tex.  Civ.  App.  1907)  102  S.  W. 
184,  188;  Ball  r.  Ball,  27  Gratt.  (Va.)  325, 
327;  Gibson  v.  Fisher,  L.  R.  5  Eq.  51,  58, 
37  L.  J.  Ch.  67,  16  Wkly.  Rep.  115. 

81.  Reg.  r.  Most,  7  Q.  B.  D.  244,  258,  14 
Cox  C.  C.  583,  45  J.  P.  696,  50  L.  J.  M.  C. 


113,  44  L.  T.  Rep.  N.  S.  823,  29  Wkly.  Rep. 
758. 

Distinguished  from  "  advise  "  see  Wilson  v. 
State,  38  Ala.  411,  414. 

82.  Webster  Diet.;  Worcester  Diet,  [both 
quoted  in  Wilson  v.  State,  38  Ala.  411, 
413]. 

The  word  has  been  construed  to  mean  to 
carry  a  persuasion  into  effect.  Eespublica  v. 
Ray,  3  Yeates  (Pa.)  65,  66. 

"  Persuaded  in  his  own  mind "  is  equiva- 
lent to  "  satisfied,"  "  convinced,"  and  does 
not  indicate  a  state  of  doubt  or  conjecture. 
Clark  V.  Baird,  9  N.  Y.  183,  198. 

83.  Wilson  v.  State,  38  Ala.  411,  413. 
Said  to  be  a  term  which  imports  an  initial 

active  and  wrongful  effort.  Nash  v.  Doug- 
lass, 12  Abb.  Pr.  N.  S.  (N".  Y.)  187,  190. 

To  "  persuade  "  a  slave  to  leave,  is  "  to  aid 
him  to  depart;"  for,  by  the  term  "aid,"  is 
comprehended  all  those  appliances  which  may 
be  resorted  to  as  means  to  induce  or  assist 
a  slave  in  running  away.  Crosby  IK  Haw- 
thorn, 25  Ala.  221,  223. 

84.  Black  L.  Diet,  [citing  Webster  Diet.]. 
The  use  of  the  word  "  persuasion  "  instead 

of  "  threats  "  in  the  separate  and  apart  ac- 
knowledgment of  the  wife  see  Marx  v.  Threet, 
131  Ala.  340,  345,  30  So.  831. 

85.  Webster  Diet,  [quoted  in  Hale  v.  Ever- 
ett, 53  N.  H.  9,  62,  16  Am.  Rep.  82]. 

Used  in  the  sense  of  denomination  see 
Atty.-Gen.      Dublin,  38  N.  H.  459,  543. 

86.  People  i\  Chicago  Theological  Semi- 
nary, 174  111.  177,  182,  51  N.  E.  198. 
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discoverer  of  a  new  mine  may  acquire  round  about  it,  a  square  of  two  hundred 
varas,  or  five  hundred  and  titty  feet.^^    (See,  generally.  Minks  and  Mineeai.s.) 

Pertinent.    Applicable;  relevant.****    (See,  generally,  Evidence.) 

Per  ton.  a  term  which  when  used  in  a  clause  of  admeasurement  means  an 
entire  unit  of  the  quantity  designated  and  not  a  fractional  interest  therein.**''' 

Per  tout  ET  NON  per  my.  Literally  "By  the  whole,  and  not  by  the 
moiety." 

PER  VARIOS  ACTUS  LEGEM  EXPERIENTIA  FECIT.  A  maxim  meaning  "  By 
various  acts  experience  formed  the  law." 

PER  VERBA  DE  PR^SENTI.    Literally  "  By  words  of  the  present  (tense)." 

Perverse.  Turned  away  or  deviating  from  what  is  right,  proper,  correct, 
etc. ;     turned  the  wrong  way,  not  right ;  distorted  from  the  right."^ 

Perversity.  A  term  which  suggests  a  state  of  being  moved  consciously  or 
unconsciously,  most  generally  the  former,  to  look  at  things  from  a  wrong  stand- 
point.^^   (See  Pervekse.) 

pervolvat  quo  planeta  suum  circulum  annus  mora  motus  est. 

A  maxim  meaning  "  A  year  is  the  duration  of  the  motion  by  which  a  planet 
revolves  through  its  orbit." 

Per  year,  a  term  which  in  a  contract  is  equivalent  to  the  word  Annually,®'' 
q.  V. 

PESSENDEDE.   a  Turkish  word  which  signifies  "  warranted  "  or  "  approved." 

Petition.  As  a  noun,  a  formal  written  request  or  prayer  for  a  certain  thing 
to  be  done;  ®®  an  instrument  in  writing  containing  a  prayer  from  the  person  pre- 
senting it,  called  the  petitioner,  to  the  body  or  person  to  whom  it  is  presented  for 
the  redress  of  some  wrong ;  ^  a  term  used  in  judicial  proceedings  to  describe  an 


87.  Castillero  v.  U.  S.,  2  Black  (U.  S.)  17, 
168,  17  L.  ed.  300. 

88.  Black  L.  Diet. 

"  Pertinent  hypothesis "  is  a  hypothesis 
which,  if  sustained,  would  logically  influence 
the  issue.  Wharton  Ev.  §  20  [quoted  in 
Whitaker  State,  106  Ala.  30,  32,  17  So. 
456]. 

89.  Ward  v.  Foley,  141  Fed.  364,  367,  72 
C.  C.  A.  140. 

90.  Black  L.  Diet.  See  also  Staleup  v. 
Stalcup,  137  N.  C.  305,  307,  49  S.  E.  210. 

91.  Morgan  Leg.  Max.  [citing  4  Inst. 
50]. 

92.  Burrill  L.  Diet,  [citing  1  Blackstone 
Comm.  !1f)].  See  also  Reaves  i'.  Eeaves,  15 
Okla.  240,  251,  82  Pac.  490,  2  L.  R.  A.  N.  S. 
353. 

93.  Century  Diet,  [quoted  in  Godfrey  v. 
Godfrey,  127  "Wis.  47,  01,  100  N.  W.  814]. 

94.  Webster  Diet,  [quoted,  in  Godfrey  v. 
Godfrey,  127  Wis.  47.  01,  100  N.  W.  814]. 

"  Perverse  verdict "  is  a  verdict  rendered 
by  a  jury  which  choose  not  to  take  the  law 
from  tlie  judge,  but  will  act  on  their  own 
erroneous  view  of  the  law  (Bouvier  L.  Diet. 
[(/iiolrd  in  Godfrey  r.  Godfrey,  127  Wis.  47, 
01,  100  N.  W.  8141)  ;  a  verdict  whereby  the 
jury  refuse  to  follow  the  directions  of  tlu; 
judge  on  a  point  of  law  (Kapalje  &  L.  L. 
Diet.  \r/iiolcd  in  fjodfrcy  r.  (iodfi-cy,  siipni]). 

95.  Godfrey  i\  Godfrey,  127  Wis.  47,  00, 
10(;  N.  W.  sii. 

96.  .Morgan  Leg.  Max.  [cilhui  Bract.  35!)&]. 

97.  Ciiili.sH  i\  Ilo\v(dI,  3!)  N.' Y.  211,  213. 
08.  Coats  /).  Shei)ar(l,  3  N.  Y.   Leg.  Obs. 

■nil,  lO.'). 

00,  Davis  r.  IT.'nderson,  104  S.  W.  1009, 
lOKI,  :!!  Ky.  h.  1252. 
The  term  may  include:   A  wrillcn  iKldress, 


embodying  an  application  or  prayer  from  the 
person  or  persons  preferring  it,  to  the  power, 
Ijody,  or  person  to  whom  it  is  presented,  for 
the  exercise  of  his  or  their  authority  in  the 
redress  of  some  wrong,  or  the  grant  of  some 
favor,  privilege,  or  license.  Black  L.  Diet. 
[quoted  in  State  v.  Tullock,  108  Mo.  App. 
32,  34,  82  S.  W.  645].  A  formal  request 
written  or  printed  and  signed  by  one  or 
manj'^,  preferred  to  a  person  in  authoritj'  to 
a  legislative  or  administrative  bod}',  asking 
for  the  bestowal  of  some  benefit  or  privilege, 
the  concession  or  restoration  of  a  right,  the 
redress  of  a  grievance,  or  such  other  special 
action  as  the  applicants  desire.  Standard 
Diet,  [quoted  in  State  v.  Tullock,  supra}.  An 
application  made  to  a  court  ex  parte, 
or  where  there  are  no  parties  in  opposition, 
praying  for  the  exercise  of  the  judicial 
powers  of  the  court  in  relation  to  some  mat- 
ter which  is  not  the  subject  for  a  suit  or 
action,  or  for  authoritj'  to  do  some  act  which 
requires  the  sanction  of  the  court;  as  for 
the  appointment  of  a  guardian,  for  leave  to 
sell  trust  ])roperty,  etc.  Black  L.  Diet. 
\qiioled  in  State  r.  Tullock,  supra].  A  writ- 
ten application  addressed  to  the  court  or 
judge  praying  for  the  exercise  of  some 
judicial  power:  or  to  a  public  oflicer,  re- 
questing the  performance  of  some  duty  im- 
]K)sed  on  him  by  law,  or  the  exercise  of  some 
discretion  with  which  he  is  vested.  Lawrey 
r.  Sterling,  41  Oreg.  518,  525,  09  Pac.  460. 
.\s  iipplied  to  liquor  laws,  a  request  by 
eligible  citizens  to  a  county  court  to  grant 
■.I  (Iraiiisho))  li('(>)is('  to  a  designated  npiiliciint 
to  kee])  a  drnnishdi)  in  a  designated  ioculity. 
Siiite  l\  Tullock,  !:iii>ra. 

1.  Bouvier  L.  Diet,  [quoted  in  Re  Shoal 
Lake  lOleetion,   I  Miiiiitolm,  270,  272]. 
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application  in  writing ;  ^  a  request  in  writing.^  As  a  verb,  to  make  a  request  of 
a  court  in  writing.'*  (Petition :  As  a  Pleading,  see  Justices  of  the  Peace  ; 
Pleading.  For  Accounting,  see  Executors  and  Administrators  ;  Guardian 
AND  Ward.  For  Allowance  of  Appeal  or  Writ  of  Error,  see  Appeal  and 
Error  ;  ^  Justices  of  the  Peace.  For  Appointment  of  Administrator,  see 
Executors  and  Administrators.  For  Appointment  of  Guardian,  see  Guardian 
and  Ward  ;  Insane  Persons.  For  Arrest,  see  Arrest.  For  Attachment,  see 
Attachment.  For  Certiorari,  see  Certiorari.  For  Creation,  Annexation,  or 
Alteration,  see  Municipal  Corporations  ;  Schools  and  School-Districts  ; 
Towns.  For  Discovery  of  Assets,  see  Executors  and  Administrators.  For 
Election,  see  Elections  ;  Intoxicating  Liquors  ;  Municipal  Corporations. 
For  Equitable  Relief  Against  Judgment,  see  Judgments.  For  Establishment, 
Alteration,  or  Vacation,  see  Drains;  Streets  and  Highways.  For  Garnish- 
ment, see  Garnishment.  For  Habeas  Corpus,  see  Habeas  Corpus.  For 
Incurring  Indebtedness,  see  Municipal  Corporations.  For  Injunction,  see 
Injunctions.  For  Interpleader,  see  Interpleader.  For  Leave  to  Bridge,  Dam, 
Improve,  etc.,  Navigable  Waters,  see  JSTavigable  AVaters.  For  License  to  Sell 
Liquor,  see  Intoxicating  Liquors.  For  Mandamus,  see  Mandamus.  For  Munici- 
pal Improvement,  see  Municipal  Corporations.  For  Ne  Exeat,  see  Ne  Exeat. 
For  New  Trial,  see  New  Trial.  For  Nomination,  see  Elections.  For  Organiza- 
tion of  Corporation,  see  Corporations.  For  Prohibition,  see  Intoxicating 
Liquors.  For  Receiver,  see  Receivers.  For  Redemption,  see  Mortgages. 
For  Rehearing,  see  Appeal  and  Error  ;^  Equity.  For  Removal  of  Cause,  see 
Removal  of  Causes.  For  Removal  of  County-Seat,  see  Counties.  For  Review, 
see  Review.  For  Sale  of  Property,  see  Executors  and  Administrators  ; 
Infants.  In  Bankruptcy,  see  Bankruptcy.  In  Condemnation  Proceedings,  see 
Eminent  Domain.  In  Distress  Proceedings,  see  Landlord  and  Tenant.  In 
Homestead  Allotment  Proceedings,  see  Homesteads.  In  Inquisition  of  Lunacy, 
see  Insane  Persons.  In  Insolvency,  see  Insolvency.  In  Partition  Proceedings, 
see  Partition.  In  Probate  Proceedings,  see  Wills.  In  Proceedings  For 
Adoption,  see  Adoption  of  Children.  In  Summary  Proceedings,  see  Landlord 
AND  Tenant  ;  Municipal  Corporations  ;  Taxation.  In  Supplementary  Pro- 
ceedings, see  Executions.  Of  Intervention,  see  Parties.  Operation  and  Effect 
of  —  As  Commencement  of  Lis  Pendens,  see  Lis  Pendens  ;  As  Estoppel,  see 
Estoppel  ;  As  Evidence,  see  Evidence  ;  As  Suspending  Limitations,  see  Limita- 
tions OF  Actions.  Privileged  Communication,  see  Libel  and  Slander.  Right 
of,  see  Constitutional  Law.) 

PETITIO  PRINCIPII.    a  supposition  of  what  is  not  granted.'^ 

PETIT  JURY.    See  Juries. 

PETIT  LARCENY.    See  Larceny. 

Petitory  suit,  a  suit  in  admiralty,  in  which  the  mere  title  to  the  prop- 
erty is  litigated,  and  sought  to  be  enforced,  independently  of  any  possession, 
which  has  previously  accompanied  or  sanctioned  that  title.^    (Petitory  Suit :  In 


2.  Bergen  v.  Jones,  4  Mete.  (Mass.)  371, 
376;  Shaft  V.  Phoenix  Mut.  L.  Ins.  Co.,  67 
N.  Y.  544,  547,  23  Am.  Rep.  138. 

3.  Fenstermacher  v.  State,  19  Oreg.  504, 
506,  25  Pac.  142. 

4.  Smith  V.  Patton,  103  Ky.  444,  449,  45 
S.  W.  459,  20  Ky.  L.  Rep.  165. 

Distinguished  from  motion  which  latter 
may  be  made  viva  voce.  Bergen  v.  Jones,  4 
Mete.  (Mass.)  371.  376;  Shaft  v.  Phoenix 
Mut.  L.  Ins.  Co.,  67  N.  Y.  544,  547,  23  Am. 
Rep.  138;  Fenstermacher  v.  State,  19  Oreg. 
504,  506,  25  Pac.  142. 

Embraces  an  answer  or  reply  in  which  a 
counter-claim  or  set-off  is  demanded.  Pa- 
ducah  Hotel  Co.  v.  Long,  92  Ky.  278,  279,  17 
S.  W.  853,  13  Ky.  L.  Rep.  531. 


5.  "  Petition  in  error  "  is  a  new  action  to 
reverse  the  action  below.  Foster  v.  Borne, 
63  Ohio  St.  169,  172,  58  N.  E.  66,  where  it 
is  distinguished  from  an  appeal  which  is  the 
same  action  as  in  the  lower  court. 

6.  "  Petition  for  a  rehearing  "  is  a  plead- 
ing under  the  rules  of  appellate  procedure. 
Louisville,  etc.,  R.  Co.  v.  Carmon,  20  Ind. 
App.  471,  479,  50  N.  E.  893,  where  it  is  said: 
"  The  office  of  a  petition  for  a  rehearing  is  to 
specifically  present  points  for  the  considera- 
tion of  the  court." 

7.  Case  upon  Statute  for  Distribution, 
Wythe  (Va.)  302,  309. 

8.  The  Tilton,  23  Fed.  Cas.  No.  14,054,  5 
Mason  465,  469,  in  which  they  are  dis- 
tinguished from  "  possessory  "  suits,  which 
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general,  see  Real  Actions.  In  Admiralty,  see  Admiralty.  See  also  Actions  ; 
Ejectment.) 

PETIT  TREASON.    See  Treason. 

Petroleum,  a  fluid  found  in  the  porous  sand  rock  of  the  earth  ;  *  a  liquid 
inflaniinal)le  substance  exuding  from  the  earth  ;  ^'^  a  mineral;'^  a  mineral  sub- 
stance obtained  from  the  earth  by  a  process  of  mining ;  a  rock  or  earth  oil ; 
an  oily  substance  of  great  economical  importance,  especially  as  a  source  of  light, 
appearing  naturally  oozing  from  crevices  in  rocks  or  floating  on  the  surface  of 
water,  and  also  obtained  in  very  large  quantities  in  various  parts  of  tlie  world  by 
boring  into  the  rock ;  rock  oil."  (Petroleum :  Inspection  of,  see  Inspection. 
Keeping  or  Using,  see  Explosives  ;  Fire  Insurance  ;  Municipal  Corporations. 
Lands  and  Wells,  see  Mines  and  Minerals.  Pipe-Line  For  Supplying,  see 
Eminent  Domain.    See  also  Oil,  and  Cross-References  Thereunder.) 

Pettifogging  shyster.  A  term  apphed  to  unscrupulous  legal  practitioners 
who  disgrace  their  profession  by  doing  mean  work,  and  resort  to  sharp  practice 
to  do  it.i5 

Petty.    Small;  inferior.'^ 

PETTY-BAG  OFFICE.  An  ofiice  in  which  were  kept  certain  writs  which 
related  to  the  interest  of  the  crown.''''    (See  Hanaper  Office.) 

Pews.    Inclosed  seats  in  churches.'^    (See,  generally.  Religious  Societies.) 
Pewter.    An  alloy  of  lead  and  tin."    (See  Lead.) 
PHARMACIST.    See  Druggists. 

PHENACETIN.  a  valuable  antipyretic  and  antiueuralgic  remedy,  and  so 
recognized  by  the  medical  profession.^ 


are  said  to  be  suits  which  seek  to  restore  to 
the  owner  the  possession,  of  which  he  had 
been  unjustly  deprived,  when  that  possession 
has  followed  a  legal  title,  or  as  it  is  some- 
times phrased,  when  there  has  been  a  pos- 
session under  a  claim  of  title  with  a  constat 
of  property. 

9.  Wagner  v.  Mallory,  169  N.  Y.  501,  505, 
62  N.  E.  584. 

10.  Kier  V.  Peterson,  41  Pa.  St.  357,  361. 

11.  Nonamaker  t.  Amos,  73  Ohio  St.  163, 
170,  76  N.  E.  949,  112  Am.  St.  Eep.  708, 
4  L.  E.  A.  N.  S.  980.  See  also  Mines  and 
Minerals,  27  Cyc.  text  and  note  44. 

12.  Gill  V.  Weston,  110  Pa.  St.  312,  317,  1 
Atl.  921. 

13.  Bennett  v.  North  British,  etc.,  Ins.  Co., 
8  Daly  (N.  Y.)  471,  472. 

14.  Century  Diet.  [gwoiecZ  in  Murray  v. 
Allred,  100  Tenn.  100,  107,  43  S.  W.  355,  66 
Am.  St.  Rep.  740,  39  L.  R.  A.  249]. 

Crude  petroleum  consists  of  a  number  of 
difrcrent  oils,  all  more  or  less  volatile,  which 
arc  separated  from  each  other  by  a  process  of 
distillation.  Kings  Countv  F.  Ins.  Co.  v. 
Swigort,  11  111.  App.  590,  ,598. 

It  is  part  of  the  realty  when  in  place,  as 
timber,  coal,  iioii,  or  salt  water.  Williamson 
V.  .Jones,  39  W.  Va.  231,  256,  19  S.  E.  436, 
25  L.  R.  A.  222. 

15.  Bailey  v.  Kalamazoo  Pub.  Co.,  40  Mich. 
251,  256. 

16.  liurrill  Diet. 

"  Petty  chapman "  is  a  seller  or  market- 
man  (Iciiling  in  Kniiill  or  petty  articles  (Im- 
])crial  Diet.  \(fU()l('(l  in  Reg.  «.  Coutts,  5  Ont. 
644,  1)49  I)  ;  n.  trading  jxm'hou  going  fi'oiii  town 
to  town,  or  tr)  otlicr  iiicn'H  Iioiihch,  and  travel- 
ing ciiiipi-  on  foot  or  with  a  liorH(>  or  iiorscH, 
or  otIicrwiMc  ciiri'ying  to  wll  or  exposing  to 
sale  iniy  goods,  warcH,  or  nicrchaiidiHo  ( l!n- 


palje  &  L.  L.  Diet,  [quoted  in  Martin  v.  Rose- 
dale,  130  Ind.  109,  111,  29  N.  E.  410])  ;  per- 
son traveling  from  town  to  town  with  goods 
and  merchandise  (Tomlin  L.  Diet,  [quoted  in 
Emmons  v.  Lewistown,  132  111.  380,  384,  24 
N.  E.  58,  22  Am.  St.  Rep.  540,  8  L.  E.  A. 
328].  See  Com.  v.  Ober,  12  Cush.  (Mass.) 
493,  496).  See  also  Chapman,  6  Cyc.  891; 
and,  generally.  Hawkers  and  Peddlers,  21 
Cyc.  378  et  seq. 

"Petty  offense"  is  an  offense  which  a  jus- 
tice of  the  peace  or  the  mayor  or  other  officer 
of  a  town  or  city  may  try  and  punish.  Ward 
V.  White,  86  Tex.  170,  171,  23  S.  W.  981. 

"  Petty  ofBcers  "  includes  mates.  U.  S.  v. 
Fuller,  160  U.  S.  593,  595,  16  S.  Ct.  386,  40 
L.  ed.  549. 

17.  Yates  v.  People,  6  Johns.  (N.  Y.)  337, 

363,  where  it  is  distinguished  from  "  Hanaper 
Office." 

18.  O'Hear  v.  De  Goesbriand,  33  Vt.  593, 
600,  80  Am.  Dec.  653,  where  it  is  said:  "Ac- 
cording to  modern  use  and  idea,  they  were 
not  known  till  long  after  the  reformation,  and 
that  enclosed  pews  were  not  in  general  use 
before  the  middle  of  the  seventeenth  century, 
being  for  a  long  time  confined  to  the  family 
of  the  ])atron." 

Blackstone  informs  us  that  pews  in  a 
church  are  sonievvhat  of  the  same  nature  as  a 
monument  oi-  tombstone,  or  a  coat  of  armor, 
or  ensign  of  lionor  hung  in  a  church.  They 
are  in  the  nature  of  heirlooms,  and  may  de- 
scend by  custom  immemorial  from  the  an- 
cestor to  the  heir.  Newark  Third  Presb. 
Cong.  V.  Andruss,  21  N.  J.  L.  325,  328  [citing 
2  Blackstone  Comm.  4291. 

19.  U.  S.  V.  Ullman.  28  Fed.  Cas.  No. 
16,59;i,  4  Ben.  547. 

20.  Dickcrson  v.  Maurer,  108  Fed.  233, 
236. 
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Phenomenal.    Pertaining  to  a  phenomenon  in  appearance.*^ 
Phenomenon.    A  term  which  sometimes  denotes  a  remarkable  or  unusual 
appearance,  whose  cause  is  not  obvious      in  a  general  sense,  an  appearance,  any- 
thing visil)le,  whatever  is  presented  to  the  eye  by  observation  or  experiment,  or 
whatever  is  discovered  to  exist.^^ 

PHILANTHROPIC.    Of  or  pertaining  to  philanthropy .^^ 

Philippine  Islands.  See  Tekkitokies. 

Philosophy,  a  term  which  has  reference  to  the  fundamental  part  of  any 
science  ;  to  general  principles  connected  with  a  science,  but  not  forming  part  of  it.^ 

Photograph.  The  paper  copies  taken  from  the  original  plate  called  the 
"  negative,"  made  sensitive  by  chemicals,  and  printed  by  sunlight  through  the 
camera;*^  a  picture  or  likeness  taken  by  photography.*^  (Photograph:  As  Evi- 
dence, see  Ckiminal  Law  ;  Evidence.  Copyright  of,  see  Copykight.  Unauthor- 
ized, see  Contracts  ;  Injunctions.) 

Photographer,    a  person  who  makes  pictures  by  means  of  photography  ; 
an  artist,  not  an  artisan,  who  takes  impressions  or  likenesses  of  things  and  per- 
sons on  prepared  plates  or  surfaces.*^    (See  Photography.) 

Photography.  The  art  of  producing  images  of  objects  by  an  application  of 
chemical  change  produced  in  certain  substances  by  the  action  of  light  or  more 
generally  by  radiant  energy  ;  ^  the  science  which  relates  to  the  action  of  the  light 
on  sensitive  bodies  in  the  production  of  pictures  by  the  fixation  of  images  and 
the  like.^^    (See  Photographer.) 

Phrase,  a  term  defined  to  be  two  or  more  words  properly  arranged,  not 
constituting  an  entire  proposition,  but  performing  a  distinct  etymological  office.^* 


21.  Diamond  State  Iron  Co.  v.  Giles,  7 
Houst.  (Del.)  557,  573,  11  Atl.  189. 

As  applied  to  a  storm  see  Diamond  State 
Iron  Co.  r.  Giles,  7  Houst.  (Del.)  557,  573, 
11  Atl.  189. 

22.  Diamond  State  Iron  Co.  v.  Giles,  7 
Houst.  (Del.)  557,  573,  11  Atl.  189. 

23.  Diamond  State  Iron  Co.  v.  Giles,  7 
Houst.  (Del.)  557,  573,  11  Atl.  189. 

24.  Century  Diet. 

"  Philanthropic  purposes,"  as  used  in  a  de- 
vise of  property  to  trustees  to  be  applied  to 
the  promotion  of  agricultural  or  horticultural 
improvements  or  other  philosophical  or 
philanthropic  purposes,  is  not  in  itself  widely 
variant  from  "  charitable."  The  rule  of  in- 
terpretation which  may  restrict  "  benev- 
olence "  to  the  sense  of  a  legal  charity  is 
equally  applicable  here.  Rotch  v.  Emerson, 
105  Mass.  431,  433. 

25.  In  re  Massachusetts  Gen.  Hospital,  95 
Fed.  973,  970. 

Distinguished  from  "  science "  see  U.  S.  v. 
Massachusetts  Gen.  Hospital,  100  Fed.  932, 
937,  41  C.  C.  A.  114;  In  re  Massachusetts 
Gen.  Hospital,  95  Fed.  973,  976,  where 
"  science  "  is  also  defined. 

"  Philosophical  instrument  "  is  an  instru- 
ment or  apparatus  involving  the  illustration 
of  some  principle  of  natural  philosophy  or 
natural  science  (Manasse  v.  Spalding,  24  Fed. 
86);  such  an  instrument  as  is  more  commonly 
used  for  the  purpose  of  making  observations, 
and  discoveries  in  nature  and  experiments  for 
developing  and  exhibiting  natural  forces,  and 
the  conditions  under  which  they  can  be  called 
into  activity  (Robertson  v.  Oe'lschlaeger,  137 
U.  S.  436,  438,  11  S.  Ct.  148,  34  L.  ed.  744]. 
Distinguished  from  mechanical  implements 
see  Robertson  r.  Oelschlaeger,  137  U.  S.  436, 
[97] 


438,  11  S.  Ct.  148,  34  L.  ed.  744;  In  re  Massa- 
chusetts Gen.  Hospital,  95  Fed.  973,  974. 

"  Philosophical  purposes  "  is  a  term  whicli 
under  the  rule  noscitur  a  sociis,  must  be 
understood  as  referring  to  practical  and  use- 
ful sciences,  and  not  to  those  which  are  ab- 
stract, speculative,  or  metaphysical  merely. 
Rotch  V.  Emerson,  105  Mass.  431,  433. 

26.  Udderzook  v.  Com.,  76  Pa.  St.  340,  352, 
where  it  is  said:  "Photographs  .  .  .  are  not 
the  original  likenesses;  their  lines  are  not 
traced  by  the  hand  of  the  artist." 

27.  Webster  Diet.  Iquoted  in  Frankel  v. 
German  Tyrolean  Alps  Co.,  121  Mo.  App.  51, 
55,  97  S.  W.  961]. 

May  include  a  series  of  pictures  represent- 
ing the  launching  of  a  vessel,  taken  by  means 
of  a  camera  on  a  celluloid  film  in  rapid  suc- 
cession, from  which  a  positive  reproduction 
was  made  by  light  exposure  on  another  cel- 
luloid sheet  adapted  to  be  used  in  a  magic 
lantern  to  reproduce  the  same  scene.  Edison 
V.  Lubin,  122  Fed.  240,  242,  58  C.  C.  A.  604. 

28.  New  Orleans  v.  Robira,  42  La.  Ann. 
1098,  1100,  8  So.  402,  11  L.  R.  A.  141. 

29.  Story  v.  Walker,  11  Lea  (Tenn.)  515, 
517,  47  Am.  Rep.  305,  where  it  is  said:  "  He 
is  no  more  a  mechanic  than  the  painter  who, 
by  means  of  his  implements,  covers  his  can- 
vas with  the  glaring  images  of  natural 
objects."  See  also  Mullinnix  v.  State,  42  Tex. 
Cr.  526,  60  S.  W.  768. 

30.  Century  Diet,  [quoted  in  New  Orleans 
V.  Robira,  42  La.  Ann.  1098,  1100,  8  So.  402, 
11  L.  R.  a.  141]. 

31.  Webster  Diet,  [quoted  in  New  Orleans 
V.  Robira,  42  La.  Ann.  1098,  1100,  8  So.  402, 
11  L.  R.  A.  141;  Frankel  v.  German  Tyrolean 
Alps  Co.,  121  Mo.  App.  51,  55,  97  S.  W.  961]. 

32.  Bourland  v.  Hildreth,  26  Cal.  161,  233. 
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(Plirase :  Construction  of"  in  —  Contract,  see  Contracts  ;  Covenant,  see  Cove- 
nants ;  Deed,  see  Deeds;  Statute,  see  Statutes;  Will,  see  Wills.  See  also 
Words  and  Phrases,  1  Cyc.  et  seq.,  passim.) 

P.  H.  V.  An  abbreviation  for  '■^pro  hao  mee^''  for  this  turn,  for  this  purpose 
or  occasion.^^    (See,  generally,  Judges.) 

Physic.  As  a  noun,  medicine ;  the  science  of  nature  and  of  natural 
objects.^^  As  a  verb,  to  treat  vpith  medicine,  to  evacuate  the  bowels;  to  purge.^ 
(See,  generally,  Druggists;  Physioians  and  Surgeons.) 

Physical.  Pertaining  to  the  material  part  or  structure  of  an  organized 
being.^^  (Physical:  Condition — As  Element  of  Damages,  see  Damages  ;  As  Evi- 
dence, see  Evidence  ;  Evidence  of,  see  Evidence  ;  Of  Parties  to  an  Assault  or 
Homicide,  see  Assault  and  Battery  ;  Homicide  ;  Of  Spouse  as  Ground  of 
Annulment  of  Marriage,  see  Marriage;  Of  Witness  as  Ground  For  Taking 
Deposition,  see  Depositions.  Examination  of  Party  to  Action  or  Suit  —  For 
Annulment  of  Marriage,  see  Marriage  ;  For  Divorce,  see  Divorce  ;  For  Personal 
Injuries,  see  Damages  ;  Discovery  ;  Evidence  ;  Judges.) 

Physical  condition.    See  Cross-References  under  Physical. 

Physical  examination.    See  Cross-References  under  Physical, 

Physically.    In  a  physical  manner  according  to  nature.'^ 


33.  Black  L.  Diet. 

34.  hi  re  Hunter,  60  N.  C.  372. 

The  term  is  not  confined  to  drugs  admin- 
istered, but  includes  every  service  or  medical 
aid  rendered  by  a  physician  to  his  patient. 
Eouse  V.  Morris,  17  Serg.  &  R.  (Pa.)  328, 
329. 

35.  In  re  Hunter,  60  N.  C.  372. 

Derived  from  the  Greek  word  "  phusis " 
—  nature.   In  re  Hunter,  60  N.  C.  372. 

36.  In  re  Hunter,  60  N.  C.  372. 

37.  In  re  Hunter,  60  N.  C.  372. 

"  Physical  detention "  is  imprisonment. 
Egleston  v.  Seheibel,  113  N.  Y.  App.  Div.  798, 
799,  99  N.  Y.  Suppl.  969.  See  14  Cyc.  235, 
21  Cyc.  1742;  and  generally,  Aebest,  3  Cyc. 
867;  False  Imprisonment,  19  Cyc.  316. 

"  Physical  disability  "  see  McRae  v.  Metro- 
politan St.  R.  Co.,  125  Mo.  App.  562,  570,  102 
S.  W.  1032.  See  also  Disability,  14  Cyc. 
293.  "Other  physical  disability"  see  Su- 
preme Council  O.  C.  F.  v.  Fairman,  10  Abb. 
N.  Cas.  (N.  Y.)  162,  167,  62  How.  Pr.  386. 

"  Physical  effect "  see  Austin  v.  Augusta, 
etc.,  R.  Co.,  108  Ga.  671,  709,  34  S.  E.  852, 
47  L.  E.  A.  755.  See  also  Effect,  14  Cyc. 
1231. 

"  Physical  fact,"  in  the  law  of  evidence,  is 
a  fact,  the  existence  of  which  may  be  per- 
cnivod  by  the  senses.  Bur  rill  L.  Diet,  [citing 
Bun  ill  Circ.  Ev.  130].    See,  generally,  Evi- 

DKNCE. 

"Physical  force,"  as  used  in  relation  to 
assaults,  is  a  term  which  is  syncmynious  with 
tlie  term  "  violence,"  and  the  two  are  used 
intercliang('al)ly.  Rijitc  v.  Wells,  31  Conn. 
210,  212.  "  I'liysical  foi'ce  "  as  distinguished 
from  "moral  force"  see  In  re  lluiit(^r,  60 
N.  ('.  372.    Sec  K()iU!E,  19  Cyc.  1106. 

"  Physical  herb  "  sec  In  re  Hunter,  60  N.  C. 
372. 

"Physical  impossibility,"  as  a])|)Iied  to  the 
inul)ili(y  (if  u  ))iu-ty  to  jicrforiii  liis  itoiitract, 


is  a  term  which  means  "  practical  impossibil- 
ity according  to  the  state  of  knowledge  and  of 
the  dav."  See  9  Cyc.  326  [quoted  in  Le  Roy 
V.  Jacoboskv,  136  N.  C.  443,  459,  48  S.  E. 
796,  67  L.  R.  A.  977]. 

"  Physical  incapacity "  is  such  a  physical 
defect  or  incurable  disease  existing  at  the 
time  of  marriage  as  will  prevent  sexual 
coition.  Franke  v.  Franke,  (Cal.  1900)  31 
Pac.  571,  574,  18  L.  R.  A.  375,  where  it  is 
said,  not  to  include  pregnancy. 

"  Physical  inconvenience "  see  McRae  v. 
Metropolitan  St.  R.  Co.,  125  Mo.  App.  662, 
571,  102  S.  W.  1032. 

"  Physical  injury "  is  a  term  used  to  dis- 
tinguish the  kind  of  injury  meant  from  one 
which  has  a  purely  mental  effect  (Austin  w. 
Augusta  Terminal  R.  Co.,  108  Ga.  671,  709, 
34  S.  E.  852,  47  L.  R.  A.  755]  ;  a  synonym  of 
"  bodilj'  harm"  or  "bodily  hurt"  (Deming 
V.  Chicago,  etc.,  R.  Co.,  80  Mo.  App.  152, 
157).  See  also  Hurt,  21  Cyc.  1118;  Injury,. 
22  Cyc.  1064;  Personal  Injury,  ante,  p.  1532. 

"  Physical  necessity "  is  a  condition  in 
which  a  person  is  absolutely  compelled  to  act 
in  a  particular  way  by  overwhelming  superior 
force.  Black  L.  Diet.  See  Necessity,  29 
Cyc.  379.  Distinguished  from  "  moral  neces- 
sity "  see  27  Cyc.  912  note  20.  In  shipping, 
it  is  an  emergency  in  wliich  the  master  of  a 
vessel  is  called  upon  to  act  in  his  discretion, 
as,  for  instance,  in  a  storm  of  imminent  peril, 
wliere  a  jettison  seems  rociuireil.  The  Forti- 
tude, 0  Fed.  Cos.  No.  4,953,  3  Sumn.  228. 

"  Physical  strength "  see  In  re  Hunter,  60 
N„  C.  372. 

38.  Century  Diet. 

"  Physically  incapacitated "  see  Anony- 
mous, S9  Ahi.  291,  292,  7  So.  100,  IS  Am.  St. 
116,  7  L.  R.  A.  425. 

"  Physically  incapable  of  entering  into  the 
marriage  state  "  hcc  Rciiroter  r.  Sclirol.cM-,  5G 
Misc.  (N.  \.)  09,  70,  106  N.  Y.  Suppl.  22. 
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cross-re}fe3Re:nce:s 

For  Matters  Relating  to  : 
Abortion,  see  Abortion. 

Army  or  Navy  Surgeon,  see  Akmy  and  Navy. 
Asylum,  see  Asylums. 
Board  of  Health : 

In  General,  see  Health. 

Of  Municipal  Government,  see  Municipal  Corporations. 

Certificate  of  Attending  Physician,  see  Accident  Insurance  ;  Life  Insur- 
ance ;  Mutual  Benefit  Insurance. 

City  Physician,  see  Municipal  Corporations. 

Contract : 

For  Sale  of  Business,  see  Contracts  ;  Fraud. 

Not  to  Engage  in  Practice,  see  Contracts. 

Of  Unlicensed  Physician,  see  Contracts. 
Coroner's  Physician,  see  Coroners. 
Dead  Bodies,  see  Dead  Bodies. 
Druggist,  see  Druggists. 

Employment  of  Physician  For  Wounded  Employee,  see  Corporations. 
Evidence  of  Medical  Expert : 

In  Civil  Case,  see  Evidence. 

In  Criminal  Case,  see  Criminal  Lavt, 
Exemption : 

From  Jury  Duty,  see  Juries. 

Of  Earnings,  see  Exemptions. 

Of  Professional  Books  and  Instruments,  see  Exemptions. 
Hospital,  see  Hospitals. 
Libel  or  Slander,  see  Libel  and  Slander. 

Mailing  Indecent  or  Obscene  Publication  or  Advertisement,  see  Post-Office. 

Manslaughter,  see  Homicide. 

Police  Surgeon,  see  Municipal  Corporations. 

Prison  Physician,  see  Prisons. 

Privileged  Communication  by  Patient  to  Physician,  see  Discoveet  ; 
"Witnesses. 
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For  Matters  Relating  to  —  {continued^ 
Sale  or  Prescription  : 

Of  Intoxicating  Liquor,  see  Internal  Revenue  ;  Intoxicating  Liquoes. 

Of  Poisonous  Drug,  see  Poisons. 
Testimony  of  Physician : 

At  Coroner's  Inquest,  see  Witnesses. 

In  Action  For  Personal  Injury,  see  Damages. 

I.  DEFINITIONS.! 

A.  Physician.  The  word  "  pliysician  "  is  defined  to  mean  a  person  wlio  has 
received  the  degree  of  doctor  of  medicine  from  an  incorporated  institution ;  one 


1.  "Animal  magnetism  "  see  Parks  v.  State, 
159  Ind.  211,  220,  G4  N.  E.  862,  59  L.  E.  A. 
190. 

Bone-setting  see  infra,  II,  C,  1,  a,  (i), 

(A)  ,  note  30. 

"  Cancer  doctor "  see  Musser  v.  Chase,  29 
Ohio  St.  577,  585. 

Certificate  see  infra,  II,  B,  2. 

"  Christian  science "  explained  see  Matter 
of  Brush,  35  Misc.  (N.  Y.)  689,  695,  72  N.  Y. 
Suppl.  421,  per  Fitzgerald,  Surrogate.  See 
infra,  II,  C,  1,  a,  (ii) . 

Clairvoyance  see  infra,  II,  C,  1,  a,  (i), 
(a),  note  29. 

Electrical  treatment  see  infra,  II,  C,  1,  a, 
(I),  (A),  note  29. 

"  Emergency "  see  infra,  II,  B,  6,  a,  note 
18. 

Empiric  see  Musser  v.  Chase,  29  Ohio  St. 
577,  582. 

Eye  specialist  see  infra,  II,  C,  1,  a,  (iv), 

(B)  . 

"  Fair  or  reasonable  knowledge  or  skill " 

see  Jones  v.  Angell,  95  Ind.  376,  382. 

"  Fair "  skill  see  Jones  v.  Angell,  95  Ind. 
376,  382. 

"  Healers  "  defined  see  21  Cyc.  381. 

"Healing  act"  defined  see  21  Cyc.  381. 

Healing  art  see  infra,  II,  C,  1,  a,  (i),  (b). 

"  Homeopathic  "  defined  sae  N.  J.  Gen.  St. 
(1895)  p.  2083,  §  16. 

"  Homeopathic  specific  "  defined  see  21  Cyc. 
447. 

"  Hypnotism  "  see  Parks  v.  State,  159  Ind. 
211,  220,  64  N.  E.  862,  59  L.  R.  A.  190. 

License  see  infra,  II,  B,  2. 

"  Magnetic  healer "  see  infra,  II,  C,  1,  a, 
(iv),    (a),  note  38.     See  also  Territory 
Newman,  (N.  M.  1905)  79  Pae.  813,  814. 

"  Magnetic  healing  "  see  Territory  v.  New- 
man, (N.  M.  1905)  7!)  Pac.  813,  815.  See 
also  Pinks  V.  State,  159  Ind.  211,  226,  64 
N.  K.  802,  59  L.  R.  A.  190. 

"  Massage "  hoc  Territory  v.  Newman, 
(N.  M.  1905)  79  Pac.  813,  815. 

"  Medical "  defined  see  27  Cyc.  405.  See 
also  'I'cirilory  r.  Newman,  (N.  M.  1005)  79 
I'nc.  70(1,  707. 

"  Medical  attendance "  defined  see  27  Cyc. 
405  Moic  7. 

"  Medical  attendant "  see  27  Cye.  405 
nofc  7. 

"Medical  college"  sec  27  f!yc.  405  note  7. 
"  Medical  coIle£e  in  good  standing "  hoo 


Territory  v.  Newman,  (N.  M.  1905)  79  Pac. 
813,  815. 

Medical  examiners  see  infra,  II,  B,  2,  a, 
(in),  (B). 

"  Medical  or  surgical  assistance "  see  27 
Cyc.  405  note  7. 

"Medical  treatment"  see  27  Cyc.  465 
note  7. 

"Medicine"  defined  see  27  Cyc.  460;  and 
infra,  II,  C,  1,  a,  (i),  (A). 

"  Medicine  and  surgery "  see  infra,  II,  C, 
1,  a,  (I),  (A). 

"  Metaphysical  healing  "  see  State  v.  Taft, 
20  R.  I.  645,  40  Atl.  758. 

Midwifery  see  infra,  II,  C,  1,  a,  (v).  See 
also  Territory  f.  Newman,  (N.  M.  1905)  79 
Pac.  813,  814. 

"  No  cure  no  pay "  contract  see  infra,  V, 
A,  7. 

Obstetrics  see  infra,  II,  C,  1,  a,  (v). 

Oculist  see  infra,  II,  C,  1,  a,  (iv),  (b). 

"Operation"  defined  see  29  Cye.  1497. 

"  Ordinary  knowledge  and  skill "  see  Jones 
V.  Angell,  95  Ind.  370,  382. 

"  Other  agency "  see  infra,  II,  C,  1,  a, 
(n),  note  33. 

"  Practice  of  medicine  and  surgery "  see 
infra,  II,  C,  1,  a,  (i) ,  (a)  ;  and  27  Cyc.  466 
note  19.  "  The  practice  of  medicine  includes 
the  application  and  use  of  medicines  and 
drugs  for  the  purpose  of  curing,  mitigating, 
or  alleviating  bodily  diseases."  Bouvier  L. 
Diet.  [(]uoted  in  Territory  v.  Newman,  (N.  M. 
1905)  79  Pac.  813,  814].  "The  practice  of 
surgery  is  limited  to  manual  operations  usu- 
ally performed  by  surgical  instruments  or 
appliances."  Bouvier  L.  Diet,  [quoted  in 
Territory  v.  Newman,  (N.  M.  1905)  79  Pac. 
813,  814].  "'The  practice  of  medicine' 
.  .  .  means  ( 1 )  to  open  an  office  for  the 
practice  of  medicine;  or  (2)  to  announce 
to  the  public  or  to  any  individual,  in  any 
way,  a  desire  or  willingness  or  readiness  to 
treat  the  sick  or  afflicted,  or  investigate  or 
diagnose,  or  ofTer  to  investigate  or  diagnose, 
any  physical  or  medical  ailments  or  disiMse 
of  any  ]ierson ;  or  (3)  to  suggest,  recommend, 
prescribe,  or  direct  for  the  use  of  any  person 
any  drug,  medicine,  appliance,  or  other 
agency,  whether  material  or  not  material, 
for  the  use,  relief,  or  ])MlliMtion  of  any  ail- 
ment or  disease  of  the  Tiiiiul  or  body,  or  the 
euro  or  reli(>f  of  any  w<iuiid,  fracture,  or 
bodily  injury  or  deformity,  after  having  ro- 
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lawfully  engaged  in  the  practice  of  medicine.^  Tlie  word  in  its  popular  sense 
means  one  wlio  professes  or  practises  medicine,  or  the  healing  art;  a  doctor  of 
medicine.''    The  term  includes  all  who  practise  physic  or  surgery  and  is  not 


ceived  or  witli  the  intent  to  receive  therefor, 
either  directly  or  indirectly,  any  bonus,  gift, 
or  compensation."  Territory  v.  Newman, 
(N.  M.  1905)  79  Pac.  700. 

"  Practising  medicine  "  see  infra,  II,  C,  2, 
a,  (i),  note  04.  "Any  jjerson  shall  be  held, 
on  practising  medicine,  surgery,  or  obstet- 
rics, to  be  a  physician  ...  or  who  shall  pub- 
licly profess  to  be  a  physician,  surgeon,  or 
obstetrician,  or  assimie  their  duties,  or  who 
shall  make  a  practice  of  prescribing,  or  pre- 
scribing and  furnishing,  medicine  for  the 
sick,  or  who  shall  publicly  profess  to  cure  or 
heal."  Iowa  Code  (1897),  §  2579  [quoted  in 
State  V.  Edmunds,  127  Iowa  333,  335,  101 
N.  W.  431]  . 

"  Profession "  see  Lawson  v.  Conaway,  37 
W.  Va.  159,  103,  16  S.  E.  564,  38  Am.  St. 
Rep.  17,  18  L.  E.  A.  627. 

"Professor"  see  infra,  II,  C,  1,  a,  (rv), 

(A)  . 

"  Reasonable  "  skill  see  Kendall  v.  Brown, 
74  pi.  232,  237 ;  Jones  v.  Angell,  95  Ind.  376, 
382. 

"Reputable"  see  infra,  II,  B,  2,  a,  (ill), 

(B)  ,  (3),  (b). 

2.  Bouvier  L.  Diet,  [quoted  in  Harrison  V. 
State,  102  Ala.  170,  173,  15  So.  563;  Terri- 
tory V.  Newman,  (N.  M.  1905)  79  Pac.  813, 
814]. 

In  England  physicians  are  a  class  of  per- 
sons who  hav3  a  diploma  from  a  college  of 
physicians  and  are  entitled  to  the  honorary 
distinction  of  doctor  of  medicine.  See  Gra- 
ham t.  Gautier,  21  Tex.  Ill,  117;  Hunter  v. 
Clare,  [1899]  1  Q.  B.  635,  641,  63  J.  P.  308, 
68  L.  J.  Q.  B.  278,  80  L.  T.  Eep.  N.  S.  197, 
47  VYkly.  Eep.  394. 

By  statute  a  physician  or  surgeon  has  been 
defined  to  be  "  one  who  prescribes  or  ad- 
ministers medicine  for,  or  in  any  manner 
treats,  diseases  or  wounds,  for  pay"  (Rich- 
ardson V.  State,  47  Ark.  562,  564,  2  S.  W. 
187 )  ;  "  a  person  skilled  in  both  medicine  and 
surgery"  (Minn.  Rev.  Laws  (1905),  §§  2295- 
2300  (quoted  in  Goss  v.  Goss,  102  Minn.  346, 
351,  113  N.  W.  690]. 

3.  Worcester  Diet,  [quoted  in  Harrison  v. 
State,  102  Ala.  170,  173,  15  So.  563;  Whit- 
lock  V.  Com.,  89  Va.  337,  338,  15  S.  E. 
893]. 

Other  definitions  are :  "  One  authorized  to 
prescribe  remedies  for  and  treat  diseases;  a 
doctor  of  medicine."  Webster  Diet,  [quoted 
in  Sutton  v.  Facey,  1  Mich.  243,  247 ;  State  v. 
McMinn,  118  N.  C.  1259,  1261,  24  S.  E. 
523]. 

"  One  who  practices  the  art  of  healing  dis- 
ease and  preserving  health ;  a  prescriber  of 
remedies  for  sickness  and  disease."  State  v. 
Beck,  21  E.  I.  288,  291,  43  Atl.  366,  45 
L.  R.  A.  269. 

"  One  qualified  and  authorized  to  prescribe 
remedies  for  diseases."  Prowitt  v.  Denver, 
11  Colo.  App.  70,  52  Pac.  286,  287. 

"  One  skilled  in  both  medicine  and  sur- 


gery." Castner  v.  Sliker,  33  N.  J.  L.  507, 
510. 

"  One  who  is  versed  in  medical  science,  a 
branch  of  which  is  surgery."  Goss  v.  Goss, 
102  Minn.  346,  351,  113  N.  W.  690. 

Synonymous  terms. —  "  Doctor,"  "  person 
practising  medicine,"  and  "  physician "  are 
often  used  as  synonymous  and  interchange- 
ably. Harrison  f.  State,  102  Ala.  170,  172, 
15  So.  563.  See  also  Corsi  v.  Maretzek,  4 
E.  D.  Smith  (N.  Y.)  1,  7. 

"  County  physician  "  see  People  v.  Shearer, 
143  Cal.  66,  67,  76  Pac.  813. 

"Doctor"  see  infra,  II,  C,  1,  a,  (iv),  (A). 

"Dr."  see  infra,  II,  C,  1,  a,  (iv),  (a), 
note  38. 

"  Employee "  as  including  a  physician  see 
15  Cyc.  1033  text  and  note  57. 

"  Family  physician "  defined  see  19  Cyc. 
455. 

"  Itinerant  doctors "  see  Cherokee  v.  Per- 
kins, 118  Iowa  405,  407,  92  N.  W.  68. 

"  Itinerant  physicians  "  see  Cherokee  v.  Per- 
kins, 118  Iowa  405,  406,  92  N.  W.  68.  See 
also  Iowa  Code  (1897),  §  2579  [quoted  in 
State  V.  Edmunds,  127  Iowa  333,  335,  101 
N.  W.  431].  An  itinerant  physician  has  been 
defined  to  be  one  who  travels  from  place  to 
place,  pursuing  his  vocation  in  an  itinerant 
method.  Hairston  v.  State,  36  Tex.  Cr.  470, 
471,  37  S.  W.  858.  Under  the  Iowa  code 
defining  an  itinerant  physician  as  a  physi- 
cian practising  medicine,  or  professing  to 
heal  diseases  by  any  medicine,  appliance,  or 
method,  who  goes  from  place  to  place,  a  non- 
resident who  goes  from  place  to  place,  pro- 
fessing to  cure  diseases  by  dieting  his  pa- 
tients, prescribing  exercises,  and  furnishing 
them  with  glasses,  is  an  itinerant  physician. 
State  V.  Edmunds,  127  Iowa  333,  335,  101 
N.  W.  431. 

"  Laborer "  does  not  include  a  physician. 
Weymouth  v.  Sanborn,  43  N.  H.  171,  173,  80 
Am.  Dec.  144. 

«  M.  D."  see  26  Cyc.  1606. 

"  Physicians  in  good  standing  "  see  Lawson 
V.  Conaway,  37  W.  Va.  159,  163,  16  S.  E. 
564,  38  Am.  St.  Rep.  17,  18  L.  R.  A.  627. 

"  Regular  physician  "  see  Bradbury  v.  Bar- 
din,  35  Conn.  577,  581. 

Specialist  traveling  from  place  to  place. — 
A  physician  residing  in  one  town  and  main- 
taining an  ofRce  in  another,  in  which  he 
practises  medicine  as  a  specialist,  is  not  a 
specialist  traveling  from  place  to  place, 
within  the  meaning  of  Sp.  Sess.  Laws  (1897), 
p.  51,  subd.  13,  requiring  a  physician  travel- 
ing from  place  to  place  as  a  specialist  to  pay 
an  occupation  tax.  Adams  v.  State,  45  Tex. 
Cr.  566,  78  S.  W.  935;  Broiles  v.  State,  (Tex. 
Cr.  App.  1902)  68  S.  W.  685;  Hairston  v. 
State,  36  Tex.  Cr.  470,  37  S.  W.  858. 

"  Tradesmen  "  as  including  a  physician  see 
Woodfield  V.  Colzey,  47  Ga.  121,  124. 

"  Traveling  physician  "  see  Adams  v.  State, 
45  Tex.  Cr.  566,  567,  78  S.  W.  935. 

[I.  A] 
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limited  to  any  one  scliool  of  practitioners.  It  therefore  includes  a  homeopath.'' 
In  its  broad  sense  the  term  "  pliysician  "  includes  a  dentist/'  but  it  has  been  held 
that  a  dentist  is  not  a  "  physician  or  sui'geon  "  within  the  meaning  of  those  words 
as  used  in  various  state  statutes.® 

B.  Supg-eon.  A  surgeon  is  a  practitioner  who  treats  injuries,  deformities,  or 
disorders  by  mechanical  operations.''' 

C.  Veterinapy  Supg"eon.  A  veterinary  surgeon  is  a  person  lawfully 
practising  the  art  of  treating  and  healing  injuries  and  diseases  of  domestic 
animals.^ 

D.  Dentist.  A  dentist  is  a  dental  surgeon ; '  one  who  ])erforms  manual  or 
mechanical  operations  to  preserve  teeth,  to  cleanse,  extract,  insert,  or  repair  them."^ 

E.  SuPg'epy.  Surgery  is  a  branch  of  medical  science."  It  is  limited  to 
manual  operations  usually  performed  by  surgical  instruments  or  appliances.^^ 

F.  MalpPaetice.  Malpractice,  in  its  ordinary  sense,  is  the  negligent  perform- 
ance by  a  physician  or  surgeon  of  the  duties  which  are  devolved  and  incumbent 
upon  him  on  account  of  his  contractual  relations  with  his  patient.^^ 

G.  Osteopathy.  Osteopathy  is  defined  as  a  method  of  treating  diseases  of 
the  human  body  without  the  use  of  drugs,  by  means  of  manipulations  applied 
to  various  nerve  centers  —  chiefly  those  along  the  spine  —  with  a  view  to  inducing 
free  circulation  of  the  blood  and  lymph,  and  an  equal  distribution  of  the  nerve 
forces.'''' 


4.  Corsi  f.  Maretzek,  4  B.  D.  Smith  (N.  Y.) 
1,  5;  Raynor  v.  State,  62  Wis.  289,  300,  22 
N.  W.  430. 

5.  In  re  Hunter,  60  N.  C.  372. 

6.  People  V.  Da  France,  104  Mich.  563,  62 
N.  W.  709,  28  L.  R.  A.  139  (holding  that  a 
dentist  is  not  a  surgeon  within  a  statute  pro- 
viding that  communications  to  persons  au- 
thorized to  practise  medicine  or  surgery  shall 
be  privileged)  ;  State  v.  Fisher,  119  Mo.  344, 
353,  24  S.  W.  167,  22  L.  R.  A.  799  (holding 
that  a  dentist  is  not  a  physician  or  surgeon 
within  a  statute  exempting  a  practitioner  of 
medicine  or  surgery  from  jury  duty)  ;  State 
V.  McMinn,  118  N.  C.  1259,  24  S.  E.  523 
(holding  that  a  dentist  is  not  a  physician 
within  a  statute  protecting  one  who  sells 
intoxicating  liquor  on  Sunday  on  the  pre- 
scription of  a  physician).  See  also  Cherokee 
V.  Perkins,  118  Iowa  405,  92  N.  W.  68. 

7.  Standard  Diet. 

A  surgeon  is  a  physician  who  treats  bodily 
injuries  and  ills  by  manual  operations  and 
the  use  of  surgical  instruments  and  appli- 
ances. Coss  K.  Goss,  102  Minn.  346,  351,  113 
N.  ■VV.  GDO. 

In  England  a  surgeon  is  a  practitioner  who 
holds  a  diploma  from  the  Royal  College  of 
Siirgpons,  but  who  has  not  the  degree  of 
M.  D.    See  Standard  Diet. 

"  Itinerant  surgeons  "  see  Cherokee  v.  Per- 
kinn,  118  Iowa  405,  400,  02  N.  'W.  08. 

The  word  "  physician "  includes  not  only 
doctors  who  administer  modicino  and  physic, 
but  surgeons,  who,  by  a  knowledge  of  tlic  na- 
ture and  Htrncturo  of  tlie  human  system,  are 
nl)le  to  amputate  an  injured  and  diseased 
limb,  or  to  extract  a  ball  willi  skill  and  as 
mneb  Hiif<'ly  to  life  aod  as  Utile  pain  as  tli(5 
ensc  adinitK  of.  In  re  Hunter,  (iO  N.  C.  372, 
37:5. 

8.  Lyford  v.  Martin,  79  Minn.  243,  244,  82 
N.  \V."479. 
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9.  State  V.  Beck,  21  R.  I.  288,  293,  43  Atl. 
366,  45  L.  R.  A.  269. 

10.  People  t.  De  France,  104  Mich.  563, 
570,  62  N.  W.  709,  28  L.  R.  A.  139 ;  State  v. 
McMinn,  118  N.  C.  1259,  1261,  24  S.  E.  523. 
See  also  infra,  II,  C,  1,  b. 

"  Physician "  as  including  a  dentist  see 
In  re  Hunter,  60  N.  C.  372,  373.  As  not  in- 
cluding a  dentist  see  People  v.  De  France, 
104  Mich.  563,  570,  62  N.  W.  709,  28  L.  R.  A. 
139;  State  v.  McMinn,  118  N.  C.  1259,  1261, 
24  S.  E.  523. 

11.  U.  S.  Massachusetts  General  Hospi- 
tal, 100  Fed.  932,  938,  41  C.  C.  A.  114. 

Surgery  is  therapy  of  a  distinctly  opera- 
tive kind.  Stewart  v.  Raab,  55  Minn.  20,  21, 
56  N.  W.  256. 

12.  Nelson  v.  State  Bd.  of  Health,  108  Ky. 
769,  779,  57  S.  W.  501,  22  Ky.  L.  Rep.  438, 
50  L.  R.  A.  383. 

13.  Tucker  r.  Gillette,  22  Ohio  Cir.  Ct. 
664,  670,  12  Ohio  Cir.  Dec.  401;  Town  y. 
Archer,  4  Ont.  L.  Rep.  383,  387. 

Malpractice  defined  elsewhere  see  26  Cyc. 
121. 

"Maltreatment"  defined  see  26  Cyc.  121. 

14.  Parks  V.  State,  159  Ind.  211,  229,  64 
N.  E.  862,  59  L.  R.  A.  100.  See  also  tw/m, 
II,  C,  1,  a,  (in). 

The  practice  of  osteopathy  consists  prin- 
cipally in  rubbing,  pulling,  and  kneading  with 
the  hands  and  fingers  certain  iwrtions  of  the 
body,  and  flexing  and  manipulating  the  limbs 
of  those  afflicted  witli  disease,  the  object  of 
such  treatment  being  to  remove  the  cause  or 
causes  of  trouble.  Little  r.  State,  CO  Nebr. 
749,  751,  84  N.  VV.  248,  51  L.  R.  A.  717. 
See  also  Nelson  v.  State  Bd.  of  Health,  108 
Ky.  769,  57  S.  W.  501,  22  Ky.  L.  Rep.  KIS, 
50  L.  R.  A.  383;  State  v.  LilVring,  61  Ohio 
St.  39,  55  N.  E.  168,  70  Am.  St.  Bep.  358,  46 
1..  R.  A.  334;  Com.  v.  Pierce,  10  ]'a.  Dist. 
335. 
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H.  Ophthalmolog"y.  Ophthalmology  is  the  science  which  treats  of  the 
physiology,  anatomy,  and  diseases  of  the  eye,-'^ 

II.  RIGHT  TO  PRACTISE  MEDICINE  AND  SURGERY.i« 
A.  Power  to  Reg-ulate  Practice.  It  is  well  settled  that  under  the  police 
power  inherent  in  the  state,  the  legislature  may  enact  reasonable  regulations  for 
the  examination  and  registration  of  physicians,  and  the  practice  of  medicine  and 
snrgerv,"  and  such  statutes  violate  neither  the  federal  nor  the  state  constitutions,-'^ 
Similar  statutes  have  been  sustained  for  the  regulation  of  the  practice  of  den- 


"  Physician "  in  the  statutes  in  reference 
to  tlie  practice  of  medicine  does  not  include 
an  osteopath,  as  osteopathy  teaches  neither 
therapeutics,  materia  medica,  surgery,  nor 
bacteriology,  but  rests  entirely  upon  manipu- 
lation of  the  body  for  the  cure  of  disease. 
Nelson  v.  State  Bd.  of  Health,  108  Ky.  769, 
57  S.  W.  501,  504,  22  Ky.  L.  Rep.  438,  441, 
50  L.  R.  A.  383. 

15.  State  i;.  Yegge,  19  S.  D.  234,  235,  103 
N.  W.  17,  18,  69  L.  R.  A.  504. 

"  Ophthalmoscope "  defined  see  29  Cyc. 
1499. 

16.  Injunction  against  board  of  health  in 

relation  to  physicians  see  Injunctions,  22 
Cyc.  881  note  73. 

17.  Arkansas. —  State  v.  McCrary,  (1906) 
92  S.  W.  775;  Thompson  v.  Van  Lear,  77 
Ark.  506,  92  S.  W.  773,  5  L.  R.  A.  N.  S. 
588;  Richardson  v.  State,  47  Ark.  562,  2 
S.  W.  187. 

District  of  Columbia. —  Czarra  v.  Board  of 
Medical  Sup'rs,  25  App.  Cas.  443. 

Indiana. —  State  v.  Webster,  150  Ind.  607, 
50  N.  E.  750,  41  L.  R.  A.  212. 

Michigan. —  People  v.  Reetz,  127  Mich.  87, 
86  N.  W.  396. 

Minnesota. —  State  v.  State  Medical  Ex- 
amining Board,  32  Minn.  324,  20  N.  W.  238, 
50  Am.  Rep.  575. 

Montana. —  State  v.  First  Judicial  Dist. 
Ct.  Dept.  No.  2,  26  Mont.  121,  66  Pac.  754. 

Nebraska. —  Lincoln  Medical  College  v. 
Poynter,  60  Nebr.  228,  82  N.  W.  855,  hold- 
ing that  the  law  governing  the  practice  of 
medicine  and  authorizing  the  state  board  of 
health  to  issue  certificates  to  physicians  and 
surgeons  is  a  police  measure,  and  was  not 
intended  to  protect  medical  schools  or  medi- 
cal practitioners  from  competition  in  busi- 
ness. 

Neio  Mexico. —  In  re  Roe  Chung,  9  N.  M. 
130,  49  Pac.  952. 

New  York. —  People  v.  Fulda,  52  Hun  65, 
4  N.  Y.  Suppl.  945. 

Ohio.—  State  v.  Marble,  72  Ohio  St.  21,  73 
N.  E.  1063. 

Pennsylvania. —  Com.  v.  Wilson,  6  Pa.  Dist. 
628,  19  Pa.  Co.  Ct.  521 ;  Com.  v.  Densten,  30 
Pa.  Super.  Ct.  631. 

United  States. —  Dent  v.  West  Virginia, 
129  U.  S.  114,  9  S.  Ct.  231,  32  L.  ed.  623. 

See  39  Cent.  Dig.  tit.  "  Physicians  and 
Surgeons,"  §  1. 

The  practice  of  medicine  is  a  mere  privi- 
lege, on  the  exercise  of  which  the  state  may 
impose  such  conditions  as  it  deems  advisable. 
State  V.  Edmunds,  127  Iowa  333,  101  N.  W. 


431;  Allopathic  State  Bd.  of  Medical  Ex- 
aminers V.  Fowler,  50  La.  Ann.  1358,  24  So. 
809. 

An  act  forbidding  physicians  and  surgeons 
to  solicit  patients  through  paid  agents  is  a 
valid  police  regulation.  State  v.  McCreary, 
(Ark.  1906)  92  S.  W.  775;  Thompson  v.  Van 
Lear,  77  Ark.  506,  92  S.  W.  773,  5  L.  R.  A. 
N.  S.  588. 

The  right  of  a  state  to  enact  such  laws 

proceeds  from  its  inherer>t  power  to  prescribe 
such  rules  as  will  protect  the  health  and 
safety  of  the  people.  Driscoll  v.  Com.,  93 
Ky.  393,  20  S.  W.  431,  703,  14  Ky.  L.  Rep. 
376;  State  v.  Vandersluis,  42  Minn.  129,  43 
N.  W.  789,  6  L.  R.  A.  119;  State  v.  State 
Medical  Examining  Bd.,  32  Minn.  324,  20 
N.  W.  238,  50  Am.  Rep.  575 ;  Com.  v.  Irving, 
1  Leg.  Chron.  (Pa.)  69;  Antle  v.  State,  6 
Tex.  App.  202. 

Statutes  liberally  construed. —  A  statute 
imposing  a  fine  or  imprisonment  on  one  prac- 
tising medicine  without  a  license  is  to  be 
liberally  construed,  so  as  to  reasonably  ef- 
fectuate its  purpose  to  prevent  fraud,  and  to 
conserve  the  public  health.  State  v.  Oredson, 
96  Minn.  509,  105  N.  \Y.  188. 

18.  Alabama. —  Bragg  v.  State,  134  Ala. 
165,  32  So.  767,  58  L.  R.  A.  925. 

California. —  Ex  p.  McNulty,  77  Cal.  164, 
19  Pac.  237,  11  Am.  St.  Rep.  257. 

Indiana. —  Spurgeon  v.  Rhodes,  167  Ind.  1, 
78  N.  E.  228. 

Iowa. —  State  v.  Kendig,  133  Iowa  164, 
110  N.  W.  463;  State  v.  Wilhite,  132  Iowa 
226,  109  N.  W.  730. 

Kansas. —  State  v.  Creditor,  44  Kan.  565, 
24  Pac.  346,  21  Am.  St.  Rep.  306. 

Kentucky.— Wilson  v.  Com.,  119  Ky.  769, 
82  S.  W.  427,  26  Ky.  L.  Rep.  685. 

Maine. —  State  v.  Bohemier,  96  Me.  257,  52 
Atl.  643.  ■ 

Minnesota. —  State  v.  State  Medical  Ex- 
amining Bd.,  32  Minn.  324,  20  N.  W.  238,  50 
Am.  Rep.  575. 

Montana. — ■  State  v.  First  Judicial  Dist. 
Ct.,  26  Mont.  121,  66  Pac.  754. 

Ohio.— State  v.  Marble,  72  Ohio  St.  21,  73 
N.  E.  1063,  106  Am.  St.  Rep.  570,  70  L.  R.  A. 
835;  State  v.  Morrill,  7  Ohio  S.  &  C.  PL 
Dec.  52,  5  Ohio  N.  P.  133 ;  State  v.  Ottman,  6 
Ohio  S.  &  C.  PI.  Dec.  265,  4  Ohio  N.  P. 
195. 

Pennsylvania. —  Com.  v.  Densten,  217  Pa. 
St.  423,  66  Atl.  653 ;  Com.  v.  Taylor,  2  Kulp 
364. 

TCTwessee— O'Neil  v.  State,  115  Tenn.  427, 
90  S.  W.  627,  3  L.  R.  A.  N.  S.  762. 
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tistry.^^  Tlie  authority  of  the  legislature  does  not  end  with  declaring  what  quali- 
fications he  who  enters  upon  the  practice  of  that  profession  shall  possess.  As  it 
has  plenary  power  over  the  whole  subject,  it  alone  must  l)e  tlie  judge  of  what  is 
expedient,  both  as  to  the  qualifications  required  and  as  to  the  method  of  ascer- 
taining those  qualilications.^"  The  only  limit  to  the  legislative  power  in  pre- 
scribing conditions  to  the  right  to  practise  is  that  they  shall  be  reasonable;^'  and 
whether  they  are  reasonable  the  courts  must  j  idge.^'^  If  the  regulations  and  con- 
ditions are  adopted  in  good  faith,  and  they  operate  equally  upon  all  who  desire  to 
practise  and  who  possess  the  required  qualifications,^'^  and  if  they  are  appropriate 
to  the  end  in  view,  to  wit,  the  protection  of  the  public,  and  attainal)le  by  reason- 
able study  or  appHcation,^*  then  the  fact  that  the  conditions  may  be  rigorous 
will  not  render  the  legislation  invalid.  In  the  enactment  of  legislation  of  this 
character  the  legislature  may  take  account  of  the  advance  of  learning,  and  impose 
new  conditions  and  qualifications  as  increased  knowledge  may  suggest;^  and  to 
make  such  legislation  effective,  one  having  an  established  practice  and  one  con- 
templating practising  may  be  required  to  conform  to  the  same  standard  of 
qualification.^'' 

B.  Requirements  —  1.  In  General.  The  qualifications  prescril^ed  by  the  sev- 
eral states  to  entitle  one  to  enter  upon  the  practice  of  medicine  and  surgery  may 
be  generally  classified  as  follows  :  (1)  The  candidate  must  have  a  diploma  from  a 
medical  college  in  good  standing,  and,  in  addition,  must  pass  a  satisfactory  exami- 
nation before  a  board  of  examiners.  (2)  The  candidate  must  pass  a  satisfactory 
examination  as  in  the  first  class,  but  is  not  required  to  have  a  diploma.    (3)  The 


'Wisconsin. —  State  v.  Currens,  111  Wis. 
431,  87  N.  W.  561,  56  L.  E.  A.  252. 

United  States. —  Dent  v.  West  Virginia, 
129  U.  S.  114,  9  S.  Ct.  231,  32  L.  ed.  623. 

See  39  Cent.  Dig.  tit.  "  Physicians  and 
Surgeons,"  §  2.  See  also  Constitutional 
Law,  8  Cyc.  900  note  837,  1046  note  91, 
1055  note  73. 

Such  a  statute  is  not  prohibitive  in  its 
effect,  and  therefore  void,  but  merely  regu- 
lates the  practice.  Little  r.  State,  60  Nebr. 
749,  84  N.  W.  248,  51  L.  R.  A.  717. 

19.  Gosnell  v.  State,  52  Ark.  228,  12  S.  W. 
392;  Eos  p.  Whitley,  144  Cal.  167,  77  Pac. 
879;  Kettles  r.  People,  221  111.  221,  77  N.  E. 
472:  State  v.  Vandersluis,  42  Minn.  129,  43 
N.  W.  789,  6  L.  E.  A.  119;  State  v.  Chap- 
man, 09  N.  J.  L.  464,  55  Atl.  94  [affirmed 
in  70  N.  J.  L.  339,  57  Atl.  1133]  ;  Com.  v. 
Gibson,  7  Pa.  Dist.  386;  State  v.  Sexton,  37 
Wash.  110,  79  Pac.  634;  In  re  Thompson,  36 
Wash.  377,  78  Pac.  899;  State  v.  Dental  Ex- 
aminers Bd.,  31  Wash.  492.  72  Pac.  110. 

20.  Gosnell  v.  State,  52  Ark.  228,  12  S.  W. 
392;  Wilkins  v.  State,  113  Ind.  514,  10  N.  E. 
192;  State  v.  Creditor,  44  Kan.  565,  24  Pac. 
340,  21  Am.  St.  Rop.  306:  Dent  v.  West  Vir- 
ginia, 129  U.  S.  114,  9  S.  Ct.  231,  32  L.  ed. 
023. 

21.  State  V.  Vandersluis,  42  Minn.  129,  43 
N.  W.  780,  6  L.  P.  A.  11!). 

If  a  condition  is  clearly  arbitrary  and  ca- 
pricious; if  no  reason  with  reforonco  to  the 
end  in  \ic\v  am  lie  iwsigiK'd  for  it;  and  esjic- 
cially  if  it  appears  that  it  must  have  been 
ado])t<!d  for  hoiik!  oIlK^r  ])urp()H(>  ■ — ^  snch  as  to 
favor  or  biTicfit  hoiiic  person  or  cIush  of  iicr- 
fions  —  it  will  !)<■  hrdd  uiirenHoiiable  and  be- 
yond tlic  [lower  of  ihe  h'fjiHhi tiii'e  to  iiiipoMc. 
Sliile  /■.  ViiiiderHlniM,  -12  Minn.  12!),  -13  N.  W. 
789,  0  h.   n.  A.   119;  Slate       ({ravi^tt,  65 

[11.  A  I 


Ohio  St.  289,  62  E.  325,  87  Am.  St.  Rep. 
005,  55  L.  R.  A.  791. 

"  Managing "  dental  business  as  distin- 
guished from  "  practising." —  A  statute  in  so 
far  as  it  requires  examination  by  and  a 
license  from  a  dental  board  before  one  may 
"  own,  run,  or  manage "  a  dental  office,  as 
distinguished  from  the  actual  practice  of  den- 
tistry, is  not  a  proper  exercise  of  the  police 
power,  but  is  unconstitutional.  State  v. 
Brown,  37  Wash.  97,  79  Pac.  635,  107  Am. 
St.  Rep.  798,  68  L.  R.  A.  889.  See  also 
Saunders  v.  Taylor,  5  Lack.  Leg.  N.  (Pa.) 
153. 

22.  State  v.  Vandersluis,  42  Minn.  129,  43 
N.  W.  789,  6  L.  R.  A.  119. 

23.  State  v.  Chapman,  69  N.  J.  L.  464,  55 
Atl.  94;  State  v.  Creditor,  44  Kan.  565,  24 
Pac.  346,  21  Am.  St.  Rep.  306. 

If  the  statutes  do  not  discriminate  between 
the  different  schools  of  medicine,  but  merely 
exact  that  the  practitioner  of  whatever  school 
shall  have  a  certificate  from  the  board  of 
medical  examiners,  and  shall  exercise  the 
skill  usually  possessed  by  practitioners  in 
good  standing  of  that  school,  they  are  valid. 
State  V.  Heath,  125  Iowa  585,  "lOl  N.  W. 
429;  Stone  r.  State,  48  Tex.  Cr.  114,  80  S.  W. 
1029. 

24.  State  r.  Vandersluis,  42  Minn.  129,  43 
N.  W.  789,  0  L.  R.  A.  119;  State  v.  Currens, 
111  Wis.  431,  87  N.  W.  501,  56  L.  R.  A.  252; 
Dent  r.  West  Virginia,  129  U.  S.  114,  9  S.  Ct. 
231,  32  L.  ed.  623. 

25.  State  r.  Gravett,  05  Ohio  St.  289,  02 
N.  K.  325,  87  Am.  St.  Rep.  00.^,  55  L.  R.  A. 
791  ;  Dent  r.  West  Viru'inin,  129  U.  S.  114, 
9  S.  Ct.  231,  32  L.  ed.  023. 

26.  State  r.  Gravett,,  65  Ohio  St.  289,  02 
N.  K.  325,  87  Am.  St.  Rep.  605,  55  L.  R.  A. 
791. 
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candidate  may  either  present  an  acceptable  diploma,  or,  if  he  has  no  diploma,  he  may 
be  examined  as  to  his  qualifications.  (4)  The  applicant  must  hold  a  diploma  issued 
by  a  reputable  medical  college,  whichmust  be  satisfactorily  shown  to  belong  to  him. 

2.  License  or  Certificate  —  a.  In  General  —  (i)  Necessity —  (a)  In  Oeneral. 
Formerly  no  license  or  certificate  was  i-eqnired  of  a  person  who  undertook  the 
practice  of  medicine.  A  diploma  of  an  incorporated  medical  college  was  looked 
upon  as  furnishing  the  necessary  qualification  for  a  person  to  engage  in  the  prac- 
tice of  such  profession.  The  result  was  that  many  persons  engaged  in  the  practice 
of  medicine  wlio  had  acquired  no  scientific  knowledge  with  reference  to  the  char- 
acter of  diseases  or  of  the  ingredients  of  drugs  that  they  administered,  some  of 
whom  imposed  upon  the  public  by  purchasing  diplomas  from  fraudulent  concerns 
and  advertising  them  as  real.  This  resulted  in  the  adoption  of  statutes  upon  the 
subject,  and  now  in  most  of  the  states  the  medical  laws  provide  that,  before  any 
person  can  practise  medicine  in  any  of  its  departments  in  the  state,  he  must  apply 
for  and  receive  a  certificate  of  qualification  or  license  from  the  state  board  of 
medical  examiners.'^  A  license  and  a  certificate  have  been  held  not  to  be  the 
same  thing.^^  A  statute  providing  that  no  person,  unless  previously  registered  or 
licensed  to  practise  medicine  or  dentistry,  "  shall  begin  "  the  practice  of  medicine 
or  dentistry  without  obtaining  a  license  is  applicable  to  one  who  continiied  after 
the  act  took  effect,  an  illegal  practice  previously  begun.^" 

(b)  In  County  of  Residence  or  Practice.  Under  some  statutes  a  physician 
or  dentist,  changing  his  residence  from  one  coimty  to  another,  must  obtain  a  new 
license  in  the  county  where  he  proposes  to  reside,  and  it  is  unlawful  for  him  to 
practise  in  such  county  without  such  license.^^  Under  other  statutes  a  license 
from  any  board  of  the  state  will  entitle  the  holder  to  practise  throughout  the  state.^* 


27.  Taylor  Physicians  10,  11.  See  also  the 
statutes  of  the  several  states ;  these  will  be 
found  epitomized  in  "  Laws  Regulating  the 
Practice  of  Medicine  in  United  States  and 
Elsewhere,"  published  by  the  American  Med- 
ical Association. 

28.  See  the  statutes  of  the  several  states. 
And  see  I-Iarding  v.  People,  10  Colo.  387,  15 
Pac.  727;  Dowdell  v.  McBride,  18  Tex.  Civ. 
App.  645,  45  S.  W.  397  (holding  that  under 
Rev.  St.  (1895)  tit.  82,  providing  for  the 
appointment  of  boards  of  examiners,  whose 
certificates  shall  entitle  the  holder  to  prac- 
tise medicine,  a  compliance  with  the  law  is 
necessary  to  enable  one  to  practise  medicine, 
although  an  express  provision  to  that  effect 
contained  in  a  former  enactment  on  the  sub- 
ject is  not  contained  in  the  later  statute)  ; 
Stone  V.  State,  48  Tex.  Cr.  114,  86  S.  W. 
1029. 

In  Alabama  Code  (1886),  §§  1296-1298 
provide  that  a  graduate  of  a  medical  college 
in  the  United  States,  whose  diploma  is  re- 
corded, may  practise  medicine  without  a 
license  in  any  county  having  only  a  medical 
board  established  by  the  county  commis- 
sioners; but  where  there  is  a  board  of  medi- 
cal examiners,  organized  according  to  the 
constitution  of  the  state  medical  association, 
and  in  affiliation  with  it,  a  license  or  cer- 
tificate of  qualification  from  such  board  is 
necessary.  Section  4078  provides  for  the 
punishment  of  any  person  practising  medi- 
cine without  a  license,  diploma,  or  certificate, 
or  who  is  not  "  a  regular  graduate  of  a 
medical  college  of  this  State,  having  had  his 
diploma  legally  recorded."  It  was  held  that 
a  graduate  of  a  medical  college  of  another 


state  whose  diploma  is  recorded  is  not  in- 
dictable for  practising  without  license  or  cer- 
tificate from  a  board  of  medical  examiners  in 
the  county,  organized  under  or  in  affiliation 
with  the  state  association.  Stough  v.  State, 
88  Ala.  234,  7  So.  150;  Brooks  v.  State,  88 
Ala.  122,  6  So.  902. 

In  Kentucky  the  law  of  May  10,  1886,  re- 
quiring every  person  desiring  to  practise  den- 
tistry to  obtain  a  certificate  of  qualification 
from  the  board  of  examiners  of  the  Kentucky 
Dental  Association,  was  not  repealed  by  the 
law  of  May  1,  1893  (St.  §  459),  requir- 
ing such  a  certificate  to  be  obtained  by  those 
who  desire  to  begin  the  practice  after  that 
date,  and  requiring  all  persons  theretofore 
holding  such  certificates  to  have  them  regis- 
tered; and  therefore  one  who  now  practises 
dentistry  without  having  obtained  such  a  cer- 
tificate may  be  punished  therefor,  although 
he  began  the  practice  prior  to  May  1,  1893. 
Com.  V.  Basham,  101  Ky.  170,  40  S.  W.  253, 
19  Ky.  L.  Rep.  336. 

29.  Nelson  v.  State,  97  Ala.  79,  12  So.  421. 
"Certificate"  defined  see  6  Cyc.  728. 

"  License "  defined  see  Licenses,  25  Cyc. 
597. 

30.  Kettles  v.  People,  221  111.  221,  77  N.  E. 
472:  Hooper  v.  Batdorff,  141  Mich.  353,  104 
N.  W.  667. 

31.  Mayfield  v.  Nale,  26  Ind.  App.  240,  59 
N.  E.  415. 

In  other  words  a  person  engaged  in  the 
practice  of  medicine  must  procure  a  license 
in  each  county  where  he*  practises.  Orr  v.. 
Meek,  111  Ind.  40,  11  N.  E.  787. 

32.  Derrick  v.  State,  34  Tex.  Cr.  21,  2S 
S.  W.  818. 

[II,  B,  2,  a,  (l),  (b)] 


1550    [30  Cyc]      PHYSICIANS  AND  SrjRGEONS 


(ii)  Sufficiency.  Under  a  statute  requiring  a  license  from  sonrie  cliartered 
scliool,  state  board  of  medical  examiners,  or  inodical  society,  neither  a  certificate 
showing  that  the  holder  has  passed  a  limited  course  of  study,  nor  a  limited  com- 
mission for  the  practice  of  medicine  witliin  a  limited  splierc,  is  sufficient.^ 
"Where  a  statute  requiring  an  ap])hcant  to  obtain  a  license  or  certificate  further 
requires  that  such  license  or  certificate  shall  ]je  indorsed  or  countersigned  by  a 
particular  officer  before  it  shall  become  valid,  a  license  or  certificate  not  so 
indorsed  or  countersigned  is  insufficient  to  authorize  the  holder  to  practise 
medicine.^* 

(ill)  Authority  TO  Issue — (a)  In  General.  The  power  of  the  legislature 
to  require  an  applicant  to  pass  an  examination  and  obtain  a  license  as  a  condition 
to  his  right  to  practise  medicine  in  the  state  includes  the  right  to  select  the  par- 
ticular agency  to  whom  the  duty  of  conducting  the  examination  and  granting  the 
license  shall  be  delegated.^^ 

(b)  Medical  Boards  —  (1)  In  General.  This  agency  is  usually  called  the 
state  medical  board  or  board  of  medical  examiners.  Where  the  statute  does  not 
require  that  the  different  schools  of  medicine  shall  be  represented  on  tlie  board, 
its  composition  cannot  affect  its  jurisdiction  or  the  legality  of  its  acts.^^  A  statute 
creating  such  a  board  to  be  composed  of  members  of  a  particular  school  of  medi- 
cine is  not  unconstitutional  on  the  ground  of  discrimination.®^  Nor  is  an  act 
unconstitutional  in  not  providing  that  each  school  of  medicine  should  be  repre- 
sented by  equal  numbers  on  the  board.®^  The  fact  that  the  board  was  not  regu- 
larly organized  is  immaterial ;  ®^  if  it  is  the  de  facto  board  its  certificate  protects 
the  holder  from  prosecution.^" 

(2)  Natuke  of  Power.  The  authority  of  a  state  medical  or  dental  board  in 
granting  or  refusing  licenses  to  applicants,  or  in  passing  on  the  reputability  of 
colleges,  is  neither  legislative  nor  judicial,  but  quasi-judicial,  involving  the  exercise 
of  judgment  and  discretion.*^    The  ascertainment  and  determination  of  qualifica- 


33.  People  v.  Fulda,  52  Hun  (K  Y.)  65,  4 
N.  Y.  Suppl.  945,  holding  that  neither  a  cer- 
tificate from  a  medical  school  in  Prussia  that 
defendant  had  there  passed  a  limited  course 
«f  study,  nor  a  commission,  after  examina- 
tion therefor,  as  a  medical  officer  in  a  regi- 
ment in  the  volunteer  army,  is  such  a  license 
to  practice  medicine  as  is  required  by  Pen. 
Code,  §  350. 

34.  Brooks  v.  State,  146  Ala.  153,  41  So. 
156  (requirement  that  all  medical  certificates 
issued  by  county  boards  of  examiners  be 
countersigned  by  tlie  senior  censor  of  the 
state  medical  association)  ;  Nicholson  v. 
8tate,  100  Ala.  132,  14  So.  746  (requirement 
that  certificate  be  indorsed  and  sealed  by 
probate  judge  and  recorded). 

35.  Allopathic  State  Bd.  of  Medical  Ex- 
aminers V.  Fowler,  50  La.  Ann.  1358,  24  So. 
809;  Weeden  v.  Arnold,  5  Okla.  578,  49  Pac. 
915,  liolding  that  the  sujierintendent  of  pub- 
lic h<'altli  of  the  lorritoiy  of  Oklahoma  is 
the  proper  oflicer  to  issue  a  license  to  an 
appli('aiit  as  a  practising  ])hysician,  and  it  is 
not,        duty  of  tlie  ))oai'd  ol'  jjublic  lu^alth  to 

iBRUi!   such  lic'CllHO. 

36.  Iowa  ICcIectio  Medical  College  Assoc.  v. 
Schratler,  87  lowii  05!),  55  N.  \V.  24,  20 
L.  It.  A.  355. 

37.  Alloi)ii(,hic  Stnto  Bd.  (jf  Medical  Ex- 
aminorH  r.  I'ViwIci',  TiO  La.  Ann.  1358,  21  So. 
HO!);  Dowdi'll  r.  Mcltride.  !t2  Tex.  239,  47 
S.  VV.  524;  Kenedy  v.  SciniH,}',,  0  Tex.  Civ. 
App.  401.  25  R.  W.'  607. 

LII.  B,  2,  a,  (11)1 


38.  Brown  v.  People,  11  Colo.  109,  17  Pac. 
104. 

39.  Bragg  v.  State,  134  Ala.  165,  32  So. 
767,  58  L.  R.  A.  925. 

Failure  to  appoint  members  within  time 
limited. —  Failure  of  the  governor  to  appoint 
the  members  of  a  board  of  medical  examiners 
within  one  month  after  the  passage  of  the 
act  creating  such  board,  as  required  thereby, 
does  not  invalidate  the  appointments  subse- 
quently made,  since  the  requirement  as  to 
time  is  merely  directorv.  People  v.  Has- 
brouck,  11  Utah  291,  39  Pac.  918. 

Failure  to  notify  member  of  time  and  place 
of  organization. —  Lender  an  act  to  regulate 
the  practice  of  medicine,  which  does  not  im- 
pose on  any  member  of  the  board  of  medical 
examiners  the  duty  of  notifying  the  others  of 
the  time  and  place  of  organization  of  the 
board,  a  failure  to  give  such  notice  to  a 
member  will  not  alTord  sufficient  ground  to 
restrain  the  board,  when  organized,  from  dis- 
charging its  proper  functions  under  the  law 
as  a  board  of  examiners.  Howard  r.  Parker, 
49  Tex.  230. 

40.  Bragg  v.  State,  134  Ala.  165,  32  So. 
707,  58  L.  R.  A.  925;  Brown  V.  People,  11 
Colo.  109,  17  Pac.  104. 

41.  Valiforma.—  NsiV.  Vleck  v.  State  Bd. 
of  Denial  l-:\aniincrfl,  (1897)  48  Pac.  223. 

Itlahi,.—  \\n:\i  r.  Slate  Bd.  of  IMedical  Ex- 
aminers, 11  Ida.  707,  81  Pac.  33. 

Illinois. —  Pe()))l(>  r.  Illinois  State  Bd.  of 
Dental  Examiners,  110  111.  180. 
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tions  to  practise  medicine  by  a  board  of  experts  appointed  for  tliat  purpose  is  not 
the  exercise  of  "  judicial  power,"  as  that  phrase  is  used  in  conferring  judicial 
power  upon  specified  courts/^  althougli  the  statute  provides  for  an  appeal  there- 
from;''^ and  tiierefore  a  statute  authorizing  a  state  medical  board  to  ascertain  and 
determine  the  qualitications  of  applicants  to  practise  medicine  is  not  unconstitu- 
tional as  conferring  judicial  power  on  the  board.''^ 

(3)  Authority  and  Powers  —  (a)  In  General.  A  state  medical  board  has 
full  authority  to  prescribe  rules  and  regulations  governing  the  issuance  of  cei'tifi- 
cates  of  medical  practitioners.''''  An  existing  board,  however,  has  no  power  to 
review  the  action  of  a  former  l)oard.'"' 

(b)  To  Determine  Rerutability  oe  Institution  Granting  Diploma.''''  The  require- 
ment that  a  medical  or  dental  board  shall  issue  to  the  holder  of  a  diploma  a  cer- 
tificate entitling  him  to  practise  medicine  or  dentistry  is  almost  universally  upon 
the  express  condition  that  the  diploma  sliall  be  from  a  "reputable"  institution,  or 
an  institution  "  in  good  standing."  Wlietlier  a  college  be  reputable  or  in  good 
standing  is  not  a  legal  question  but  a  question  of  fact,''*  and  is  nsually  left  to  the 
judgment  and  discretion  of  the  state  medical  or  dental  board,''"  unless  the  status 


Kansas. —  Meffert  v.  State  Bd.  of  Medical 
Registration,  etc.,  60  Kan.  710,  72  Pac.  247, 
1  L.  R.  A.  N.  S.  811. 

New  Hampshire. —  Brown  v.  Grenier,  73 
N.  H.  426,  62  Atl.  590. 

Tennessee. —  Williams  v.  State  Bd.  of  Den- 
tal Examiners,  93  Tenn.  619,  27  S.  W. 
1019. 

^Viscons%n. —  State  v.  Chittenden,  127  Wis. 
468,  107  N.  W.  500. 

42.  State  v.  Webster,  150  Ind.  607,  50 
N.  E.  750,  41  L.  R.  A.  212;  People  v.  Has- 
brouck,  11  Utah  291,  39  Pac.  918. 

43.  State  v.  Webster,  150  Ind.  607,  50 
N.  E.  750,  41  L.  R.  A.  212. 

44.  Ex  p.  Whitley,  144  Cal.  167,  77  Pac. 
879;  People  v.  Hasbrouck,  11  Utah  291,  39 
Pac.  918. 

45.  Brooks  v.  State,  146  Ala.  153,  41  So, 
156. 

It  has  power,  by  proper  investigation,  to 
determine  the  identity  of  applicants,  the 
genuineness  of  diplomas,  and  wliether  they 
were  issued  by  a  school  legally  organized  and 
in  good  standing.  Iowa  Eclectic  Medical  Col- 
lege Assoc.  r.  Schrader,  87  Iowa  659,  55 
N.  W.  24,  20  L.  R.  A.  355.  The  power  re- 
lates to  reasonable  administration  of  matters 
appertaining  to  the  public  welfare,  not  to 
interferences  with  the  internal  management 
of  medical  or  dental  colleges.  State  r.  Chit- 
tenden, 127  Wis.  408,  107"N.  W.  500.  Com- 
pare Iowa  Eclectic  Medical  Collesye  Assoc.  v. 
Schrader,  87  Iowa  659,  55  N.  "W.  24,  20 
L.  R.  A.  355,  holding  that  the  board  has 
power  to  adopt  a  schedule  of  requirements  as 
to  the  qualifications  of  students  on  entering 
a  school,  branches  to  be  taught,  how  to  be 
taught,  length  of  course,  and  attendance,  and 
facilities  for  teaching.  But  it  has  been  held 
that  the  law  does  not  authorize  the  board  to 
invade  the  private  affairs  of  a  medical  or 
dental  college  in  respect  to  its  rates  of  tui- 
tion, or  whether  it  shall  grant  concessions 
from  advertised  rates,  or  by  taking  charge, 
in  invitvm.  of  its  examinations  as  to  en- 
trance qualifications.  State  v.  Chittenden, 
127  Wis.  468,  107  N.  W.  500. 


46.  Miller  v.  Medical  Bd.,  33  Oreg.  5,  52 
Pac.  703,  holding  that  when  a  state  board  of 
medical  examiners,  having  power  to  grant  a 
license  upon  a  diploma  alone,  have  passed 
upon  the  diploma  of  an  applicant  for  a 
license,  refusing  the  same,  and  are  succeeded 
by  a  new  and  distinct  board,  not  having  the 
power  to  license  without  an  examination, 
they  cannot  review,  upon  a  second  applica- 
tion, the  decision  of  the  former  board,  or 
grant  a  license  iipon  tlie  diploma  alone,  with- 
out an  examination. 

47.  Authority  of  medical  college  to  confer 
degrees  or  diplomas  see  Colleges  and  Uni- 
versities, 7  Cyc.  289. 

48.  People  v.  Illinois  State  Bd.  of  Dental 
Examiners,  110  111.  180. 

The  word  "  reputable,"  as  thus  used,  means 
"  reputable "  in  the  general  sense  in  which 
the  term  is  ordinarily  used ;  woi'thy  of  repute 
or  distinction,  held  in  esteem,  honorable, 
praiseworthy.  State  v.  Chittenden,  127  Wis, 
468,  107  N.  W.  500;  State  v.  Chittenden,  112 
Wis.  569,  88  N.  W.  587.  The  board  must 
determine  whether  a  diploma  comes  from  a 
reputable  source  as  an  independent  fact,  con- 
sidering the  term  "  reputable "  in  its  ordi- 
nary sense  and  measuring  the  character  of 
the  college  from  the  standpoint  of  men  com- 
petent to  judge  thereof  by  reason  of  their 
scientific  attainments  in  the  line  of  work  for 
which  such  a  college  stands.  State  v.  Chit- 
tenden, 112  Wis.  569,  88  N".  W.  587. 

Reputability  of  a  dental  college  relates  to 
that  which  will  enable  the  college  to  do  good 
work,  and  the  actual  accomplishment:  it  is 
distinct  from  other  requisites  as  to  a  diploma 
being  a  passport  to  the  favor  of  the  official 
board  as  regards  the  issuance  of  a  license. 
It  may  or  may  not  exist,  and  all  the  other 
requisites  be  present.  State  v.  Chittenden, 
127  Wis.  468,  107  N.  W.  500,  Marshall,  J., 
delivering  the  opinion  of  the  court. 

49.  Illinois.—  Illinois  State  Bd.  of  Dental 
Examiners  v.  People,  123  III.  227,  13  N.  E. 
201;  People  v.  Illinois  State  Bd.  of  Dental 
Examiners,  110  111.  180;  Illinois  State  Bd.  of 
Health  v.  People,  102  111.  App.  614. 
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of  such  schools  and  colleges  is  fixed  by  statute,  in  which  case  the  board  of  examiners 
has  no  discretion  in  regard  to  determining  tlieir  reputability.*^  Wljcre  the  law 
does  not  define  tlie  method  by  which  the  board  sliall  proceed  to  determine  the 
reputabiHty  of  a  college,  such  board  may  perform  its  duty  in  that  regard  in  any 
reasonable  way  it  may  deem  proper  and  the  decision  of  tlie  board  in  this  regard 
cannot  be  coerced  or  reversed  by  the  courts,  in  the  absence  of  arbitrary  and  oppres- 
sive conduct  on  the  part  of  the  board.''^  The  board  may  adjudicate  the  status  of 
a  medical  college  as  to  reputability  either  of  its  own  motion,  or  on  petition  of  the 


MissoMH.— State  v.  Lutz,  136  Mo.  633,  38 
S.  W.  323. 

2Vew  Jersey. —  State  v.  Hudson  Cdunty  Bd. 
of  Health,  ,53  N.  J.  L.  594,  22  Atl.  226. 

Ohio. —  State  v.  Hygeia  Medical  College,  60 
Ohio  St.  122,  ,54  N."E.  86. 

Oregon. — 'Barmore  v.  State  Bd.  Medical  Ex- 
aminers, 21  Oreg.  301,  28  Pac.  8,  holding 
that  the  board  had  a  right  to  define  the 
words  "  medical  institutions  in  good  stand- 
ing "  so  as  to  include  only  those  schools 
that  require  for  graduation  at  least  three 
regular  sessions  of  six  months  each,  extend- 
ing over  a  period  of  three  years,  and  to  make 
a  further  rule  that  those  examined  must  at- 
tain seventy-five  per  cent. 

Tennessee. —  Williams  v.  State  Bd.  of  Den- 
tal Examiners,  93  Tenn.  619,  27  S.  W. 
1019. 

Wisconsin. —  State  v.  Chittenden,  112  Wis. 
569,  88  N.  W.  587. 

See  39  Cent.  Dig.  tit.  "  Physicians  and 
Surgeons,"  §4." 

The  character  of  a  school  having  been  once 
fairly  determined  by  the  board,  when  and 
under  what  circumstances  a  reexamination  of 
the  subject  should  be  made  must  necessarily 
rest  solely  in  its  discretion  so  long  as  it 
acts  reasonably.  State  v.  Chittenden,  112 
Wis.  569,  88  N.  W.  587. 

Such  power  not  unconstitutional. —  A  stat- 
ute providing  that  no  person  shall  be  eligible 
for  examination  by  the  state  board  of  ex- 
aminers who  shall  not  furnish  satisfactory 
evidence  of  having  graduated  from  a  reput- 
able college  indorsed  by  the  board  of  examin- 
ers is  not  open  to  the  objection  of  uncon- 
stitutionally conferring  arbitrary  power  on 
the  board  of  examiners  to  decide  what  col- 
leges are  reputable  (Ex  p.  Whitley,  144  Cal. 
167,  77  Pac.  879),  or  to  establish  unreason- 
able rules  and  regulations  (Kettles  v.  Peo- 
ple, 221  111.  221,  77  N.  E.  472). 

Power  non-delegable. —  The  discretionary 
power  of  d(!terniinirig  on  the  fitness  of  issu- 
ing a  license  for  tlie  practice  of  dentistry 
to  tlie  graduates  of  reputable  dental  colleges, 
vested  in  the  state  board  of  dental  examiners 
by  the  llliuois  act  r(!giilating  the  practice  of 
dentistry,  cannot  be  dck'galcd  by  the  state 
board  to  the  national  association  of  dental 
cxaminerH,  an  assoc^iai  ion  coniposcd  mostly 
of  men  n^siding  outside  of  tli<\  state,  and 
holding  a  convention  at  the  time  in  New 
York.  Illinois  Sta1(!  Bd.  of  Denial  l^xiiniin- 
ers  )).   People,  12:!  III.  227,  l.'i  N.   l'].  201. 

Burden  of  proof  to  show  reputability. — 
When  a  griidiialc  of  a  deiitiil  (•(illi"g(^  ii|>|ili('M 
to  the  Hta.lf  board  of  dental  examinciH  for 
U    liccnw?    to    jiracl  ise    liis    profession,  tli(! 
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burden  of  proof  is  on  him  to  establish  the 
reputability  of  such  college.  State  v.  Chit- 
tenden, 112  Wis.  509,  88  N.  W.  587. 

What  is  not  "  medical  college." — A  college 
which  teaches  osteopathy,  a  method  of  treat- 
ing diseases  by  kneading  or  manipulation  of 
the  body,  and  does  not  teach  surgery,  bac- 
teriology, materia  medica,  or  therapeutics, 
is  not  a  "  medical  college,"  within  the  mean- 
ing of  Ky.  St.  §  261.3,  which  requires  the 
state  board  of  health  to  issue  a  certificate 
to  practise  medicine  to  any  reputable 
physician  who  has  a  diploma  from  a  repu- 
table medical  college  chartered  under  the 
laws  of  this  state,  or  from  a  reputable  and 
legally  chartered  medical  college  of  some 
other  state  or  country,  indorsed  as  such  by 
the  state  board  of  health.  Nelson  v.  State 
Bd.  of  Health,  108  Ky.  769,  57  S.  W.  501, 
22  Ky.  L.  Eep.  438,  50  L.  R.  A.  383. 

50.  Wise  V.  State  Veterinary  Bd.,  138 
Mich.  428,  101  N.  W.  562. 

An  act  prescribing  the  standard  of  scholar- 
ship to  be  maintained  by  medical  schools, 
whose  diplomas  the  state  board  of  medical 
examiners  should  be  authorized  to  accept,  as 
that  prescribed  from  time  to  time  by  an 
association  composed  of  colleges  devoted  to 
the  work  of  preparing  persons  for  the  pro- 
fession, makes  the  standard  sufficiently  fixed, 
definite,  and  certain.  Ex  p.  Gerino,  143  Cal. 
412,  77  Pac.  166,  66  L.  E.  A.  249,  Shaw,  J., 
delivering  tne  opinion  of  the  court. 

51.  State  V.  Chittenden,  112  Wis.  569,  88 
N.  W.  587. 

The  board  cannot  establish  a  rule  of  its 
own  by  which  reputability  or  good  standing 
shall  be  shown.  State  v.  Lutz,  136  Mo.  633, 
38  S.  W.  323,  holding  that  the  question  of 
good  standing  cannot  be  made  to  depend 
merely  on  whether  the  college  has  complied 
with  a  resolution  of  the  board  requiring 
every  medical  college,  by  a  certain  date,  to 
furnish  the  board  with  a  list  of  its  matricu- 
lates and  the  basis  of  their  matriculation. 

52.  Williams  v.  State  Bd.  of  Dental  Ex- 
aminers, 93  Tenn.  619,  27  S.  W.  1019.  See 
also  Illinois  State  Bd.  of  Dental  Examiners 
V.  People,  20  111.  App.  457,  holding  that  the 
discretion  vested  in  the  board  of  examiners 
cannot  be  exorcised  arbitrarily  for  the  gratifi- 
cation of  feelings  of  nialevolciu'e,  and  for 
the  attainment  of  merely  personal  and  sel- 
fish ends. 

All  questions  in  regard  thereto  may  be 
considered  at  rest  till,  by  lajise  of  time  or 
(i(  lierw  isc,  sonic,  reasonable  ground  exisis  for 
bclicwing  that  its  characlcr  may  probably 
have  changed.  State  V.  Chittenden,  112  Wis.. 
569,  88  N.  W.  587. 
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college,^*  and  when  it  has  once  determined  that  question  in  favor  of  an  applicant, 
it  cannot  refuse  him  a  license  for  arbitrary  reasons  of  its  own.^* 

(c)  To  Refuse  License  or  Certificate  Fok  Cause.  Boards  of  medical  exami- 
ners are  generally  authorized  by  statute  to  refuse  certificates  to  individuals  guilty 
of  unprofessional  or  dishonorable  conduct.^^  But  an  applicant  for  a  license  who 
possesses  the  requisite  medical  qualifications  cannot  be  denied  a  license  without 
a  hearing  on  the  question  of  his  character  and  conduct.^^ 

(4)  KiGHT  TO  Review  Decision  of  Boakd."  State  medical  laws  sometimes  con- 
tain a  provision  authorizing  resort  to  the  courts  for  relief,  either  by  way  of  appeal 
or  writ  of  review,  against  the  action  of  a  board  of  examiners  in  refusing  a  license  to 
an  applicant.^^  The  law  usually  provides  the  manner  of  taking  this  appeal,  but 
failure  to  do  so  does  not  affect  the  right.^^  Notice  of  the  appeal  should  be  served 
upon  a  member  of  the  board,™  and  where  the  notice  so  served  is  sufficient,  it  is 
immaterial  whether  the  board  was  represented  at  the  trial  or  not.®^  The  board, 
when  aggrieved  by  the  decision  of  the  district  court,  may  appeal  or  move  for  a 
new  trial.^^  Pending  an  appeal  from  a  refusal  to  grant  a  license,  the  court  has, 
no  power  to  allow  the  applicant  to  practise.^^  When  no  appeal  is  provided  for  by 
statute,  the  medical  or  dental  board,  in  passing  on  a  question  within  its  jurisdic- 
tion calling  for  the  exercise  of  judgment,  is  supreme  so  long  as  it  proceeds  to  a 


53.  State  v.  CMttenden,  127  Wis.  468,  107 
N.  W.  500. 

54.  Illinois  State  Bd.  of  HeSith  v.  People, 
102  111.  App.  614;  Iowa  Eclectic  Medical 
College  Assoc.  Sehrader,  87  Iowa  659,  55 
N.  W.  24,  20  L.  E.  A.  355;  Smith  v.  State 
Bd.  of  Dental  Examiners,  115  Ky.  212,  67 
S.  W.  999,  24  Ky.  L.  Rep.  25;  Boucher  v. 
State  Bd.  of  Health,  19  R.  I.  366,  33  Atl, 
878. 

55.  See' the  statutes  of  the  several  states. 

The  term  "  unprofessional  "  does  not  con- 
template matters  of  mere  professional  ethics, 
but  is  used  convertibly  with  dishonorable. 
State  V.  State  Medical  Examining  Bd.,  32 
Minn.  324,  20  N.  W.  238,  50  Am.  Rep.  575. 

56.  State  v.  Sta4e  Medical  Examining  Bd., 
32  Minn.  324,  20  N.  W.  238,  50  Am.  Rep. 
575 ;  Gage  v.  New  Hampshire  Eclectic  Medi- 
cal Soc,  63  N.  H.  92,  56  Am.  Re^^.  492. 

57.  Injunction  against  medical  examiners 
see  Injunctions,  22  Cyc.  880  note  52. 

58.  See  the  statutes  of  the  several  states; 
and  cases  cited  infra,  this  section. 

In  Idaho  the  state  medical  law  contains  no 
provision  granting  the  right  of  appeal  from 
the  action  of  the  board  of  examiners  in  re- 
fusing a  license  to  an  applicant,  but  by  the 
terms  of  section  9  of  the  act  [Laws  (1899),. 
p.  348]  it  is  provided  that  the  action  of  the 
board  in  refusing  to  grant  a  license  under 
the  provisions  thereof  may  be  reviewed  by 
the  district  court  on  certiorari,  provided  pro- 
ceedings therefor  be  instituted  within  ten 
days  after  notice  of  such  refusal.  Raaf  v. 
State  Bd.  of  Medical  Examiners,  11  Ida.  707, 
84  Pac.  33.  By  conferring  this  right,  the 
legislature  has  indicated  an  intention  to  limit 
and  confine  the  authority  and  jurisdiction  of 
the  courts  in  considering  the  action  of  the 
board  to  the  procedure  and  scope  of  investi- 
gation and  inquiry  usually  and  ordinarily 
pursued  and  exercised  by  the  courts  in  the 
issuance  and  consideration  of  writs  of  re- 
view. Raaf  V.  State  Bd.  of  Medical  Exam- 
[98] 


iners,  supra.  The  language  of  the  medical 
act  and  the  purposes  and  objects  thereof  pre- 
clude any  inference  that  the  legislature  ever 
intended  that  a  disappointed  applicant  might 
apply  to  the  court  and  there  have  his  answers, 
reexamined,  marked,  graded,  and  passed  upon 
as  to  their  correctness  by  the  court.  Raaf  v.. 
State  Bd.  of  Medical  Examiners,  supra. 

Effect  of  succession  of  new  board  before 
appeal. —  The  refusal  to  grant  a  license  by  a 
state  board  of  medical  examiners,  which  has. 
been  succeeded  by  a  new  and  distinct  board,, 
and  which  refusal  was  not  appealed  from  as, 
permitted  by  law,  cannot  be  reviewed  on  a 
subsequent  appeal  from  a  decision  of  the, 
new  board  refusing  a  license  to  the  same 
party.  Miller  v.  Medical  Bd.,  33  Oreg.  5,  52 
Pac.  763. 

Refusal  for  incompetency. —  When  the  right, 
to  appeal  is  granted  in  "  all  cases  of  the  re- 
fusal or  revocation  of  a  certificate "  by  the 
medical  board,  the  right  exists  as  well  where 
a  certificate  to  practise  medicine  has  been 
refused  by  the  board  for  incompetency  as. 
where  it  has  been  refused  for  unprofessional, 
dishonorable,  or  immoral  conduct.  State  v._ 
First  Judicial  Dist.  Ct.,  19  Mont.  501,  48 
Pac.  1104. 

59.  State  v.  First  Judicial  Dist.  Ct.,  19 
Mont.  501,  48  Pac.  1104. 

Judgment  by  consent. —  A  judgment  on  ap- 
peal to  the  circuit  court,  reversing  a  de- 
cision of  the  board  of  medical  examiners,, 
cannot  be  sustained  where  entered  "  by  agree- 
ment "  of  an  attorney  acting  for  the  prose- 
cuting attorney  without  authority.  In  re- 
Coffin,  152  Ind.  439,  53  N.  E.  458. 

60.  State  v.  First  Judicial  Dist.  Ct.,  27 
Mont.  103,  69  Pac.  710. 

61.  State  V.  First  Judicial  Dist.  Ct.,  27 
Mont.  103,  69  Pac.  710. 

62.  State  v.  First  Judicial  Dist.  Ct.,  2T 
Mont.  103,  69  Pac.  710. 

63.  State  v.  First  Judicial  Dist.  Ct.,  Dept. 
No.  2,  26  Mont.  121,  66  Pac.  754. 
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reasonable  conclusion  on  evidence  Leariiig  on  sucli  question/'*  Mandamus  will 
issue,  however,  to  compel  action  by  the  board  when  thej  fail  or  refuse  to  act,  and 
also  in  case  of  abuse  of  discretion/^ 

(iv)  IlBaiHTRATiON — (a)  Necessity.  It  is  a  common  provision  of  medical 
laws  that  pliysicians  must  register  their  licenses  or  certificates  with  some  designated 
county  officer  in  order  to  be  entitled  to  practise/"  Such  a  recpiirement  is  manda- 
tory upon  all  practitioners  except  such  as  may  be  expressly  or  impliedly  exempted/^ 
If  a  civil  and  a  penal  statute  respecting  registration  are  irreconcilable,  as  where 
they  requii-e  registration  with  different  officers,  the  penal  provision  is  held 
inoperative/^ 

(b)  Ttrne.  A  statute  requiring  registration  to  take  place  within  a  certain 
time  after  the  passage  of  the  act  must  be  strictly  complied  with,  and  registration 
after  the  prescribed  period  has  elapsed  is  ineffectual  to  bring  one  within  the 
protection  of  the  statute/"  The  period  of  limitation  has  been  held  to  begin  to 
run  from  the  time  the  law  goes  into  effect,  and  not  from  the  time  of  its  approval.™ 
An  attempt  to  register  under  an  act  before  it  goes  into  effect  is  ineffectual 

(o)  Place.  Under  a  statute  requiring  a  practitioner  to  record  his  certificate  in 
the  county  where  he  resides  or  sojourns,  he  must,  upon  changing  his  domicile  to 
another  county,  furnish  his  certificate  to  the  proper  officer  of  the  latter  county  for 
record/^  But  a  statute  requiring  a  physician  to  register  in  the  county  where  he 
is  practising  or  intends  to  commence  the  practice  has  been  held  not  to  require  a 
physician  who  is  duly  registered  and  practising  in  one  county  to  register  in 
another  county,  so  as  to  authorize  him  to  visit  patients  in  such  other  county/^ 


64.  Van  Vleek  v.  State  Bd.  of  Dental  Ex- 
aminers, (Cal.  1897)  48  Pac.  223;  Kowen- 
strot  V.  State,  6  Ohio  S.  &  C.  PI.  Dec.  467,  4 
Ohio  N.  P.  257;  State  v.  Chittenden,  127 
Wis.  408,  107  N.  W.  500. 

65.  See  Mandamus,  26  Cyc.  242. 

66.  See  the  statutes  of  the  several  states. 

Municipal  regulation. —  While  in  the  exer- 
cise of  its  police  power  a  regulation  requir- 
ing all  persons  practising  medicine  or  sur- 
gery in  a  city  to  register  as  such  would 
probably  be  valid,  a  regulation  making  the 
right  to  register  depend  on  the  sanction  or 
approval  of  an  officer  of  the  board  of  health, 
and  of  his  view  as  to  the  qualifications  of 
such  persons  to  practise,  and  providing  for 
tlie  punishment  of  those  violating  such  regu- 
lation, is  unautliorized  and  void,  the  stat- 
utes of  the  state  providing  as  to  who  shall 
and  shall  not  practise.  State  v.  Prendergast, 
8  Ohio  Cir.  Ct.  401,  0  Ohio  Cir.  Dec.  807. 

67.  Physicians  registered  under  a  former 
law  are  generally  exempted  from  registering 
again.  State  v.  Morgan,  96  Mo.  App.  343,  70 
S.  VV.  207. 

A  statute  incorporating  a  medical  society, 

with  such  powers  as  pertain  to  other  like 
corporations,  docs  not  exeiii])t  the  members 
or  Ucensccs  of  that  society  from  the  operation 
of  a  statute  rcMpiiiing  rogisti'ation  by  physi- 
cians licfore  jiraclising  for  liiic.  State  v. 
I'.olicinicr,  !)0  Mo.  2r)7,  52  All.  043. 

In  Massachusetts,  St.  (1817)  c.  131,  §  3, 
r('(|iiii'iiig  <'vi'ry  person  licciiMcd  to  practise 
j)hyHic  and  Biirgci'y  to  dcpoxil  a  copy  of  the 
license!  Willi  llio  clerk  of  tlic  lown  in  which 
lie  miiy  reside,  does  noi  a]iply  to  a  ])erson 
wlio  has  )<'(('i vcd  (lie  (IcfriM'c  of  doctor  of 
mcflicinc.    Wright  r.  l.niicUton,  1!)  Pick.  288. 

In  Nebraska  a  jicrson  ])riic(,ising  medicine 
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or  suirgery  must  file  with  the  county  clerk 
the  sworn  statement  required  by  the  act  of 
March  3,  1881,  section  2,  notwithstanding 
he  is  a  graduate  of  a  medical  college  and  has 
received  a  degree.  Dogge  v.  State,  17  Kebr. 
140,  22  N".  W.  348. 

68.  French  v.  State,  14  Tex.  App.  76. 

69.  Com.  V.  Densten,  217  Pa.  St.  423,  66 
Atl.  653;  In  re  Wadel,  25  Pa.  Co.  Ct.  60. 
See  also  Battles  v.  Board  of  Eegistry,  etc., 
16  R.  I.  372,  17  Atl.  131.  Compare  P'itter  V. 
Eodgers,  8  Pa.  Co.  Ct.  451,  holding  that  Pa. 
Act,  April  11,  1889,  §  2  (Pamphl.  Laws  28), 
providing  that  veterinary  surgeons  of  five 
years'  standing,  who  are  not  entitled  to  use 
the  degree  of  veterinary  surgeon,  shall  regis- 
ter within  six  months  after  passage  of  the 
act,  or  be  guilty  of  a  misdemeanor  in  using 
tlie  title  thereafter,  is  unconstitutional. 

70.  Patrick  v.  Perryman,  52  111.  App.  514. 

71.  State  V.  Mcintosh,  205  Mo.  016,  103 
S.  W.  1071. 

72.  Hilliard  v.  State,  7  Tex.  App.  69. 

73.  ]\lariino  v.  Kirk,  55  Ilun  (N.  Y.)  474, 
8  N.  Y.  Snppl.  758. 

In  Kentucky  a  late  statute  declares  that 
all  persons  hereafter  receiving  a  certificate 
of  qualification  to  practise  dentistry  shall 
liave  it  recorded  in  the  county  or  counties  in 
which  they  shall  jiractise.  Such  statute  ap- 
])lies  only  to  persona  receiving  cerlificates 
aflcr  its  enactment.  Com.  v.  Nc'vill,  92  S.  W. 
550,  29  Ky.  L.  Rep.  108,  holding  that  a  den- 
tist who  liiid  previously  received  his  certifi- 
cate and  had  it  registered  under  a  former 
statute  in  the  county  of  his  residence  was 
not  bound  to  have  it  registered  again  in  the 
county  or  counties  in  which  ho  should  jirac- 
1  ise. 

In  Pennsylvania  undi-r  the  former  statute 
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(d)  Caring  Invalid  Registration.  One  whose  registration  is  not  legal  because 
of  error,  misunderstanding,  or  unintentional  omission  may,  by  a  subsequent  valid 
registration,  validate  the  original  registration  from  the  date  of  its  tiling,  and  tlius 
be  relieved  of  the  consequences  attendant  upon  a  failure  to  register  or  an  imper- 
fect registration.''^  A  medical  register  is  a  public  record,  over  which  tbe  court  in 
charge  of  Avhose  office  it  is  put  has  summary  power  of  correction  or  cancellation 
on  its  own  motion  or  tlie  suggestion  of  any  one." 

(v)  Revocation — ^(a)  Authority  to  Revoke.  The  state,  in  the  exercise  of 
its  police  power,  may  prescribe  tlie  qualilications  of  persons  desiring  to  practise 
medicine,  and  may  create  a  board  whose  duty  it  shall  be  to  hear  and  determine 
any  complaint  made  against  any  person  holding  a  physician's  license  or  certificate 
and  revoke  such  license  or  certilicate  for  any  cause  provided  for  in  the  statute.'''' 
The  power  to  revoke  such  licenses  or  certihcates  is  not  a  judicial  power,  which 
cannot,  under  the  state  constitution,  be  vested  in  the  board  of  examiners.''''' 
Wliether  such  a  statute  airthorizes  the  revocation  of  a  certificate  issued  prior  to 
its  passage  depends  entirely  upon  the  wording  of  the  statute.''^  The  fact  tliat  a 
license  is  issued  to  one  not  entitled  to  it  will  not  prevent  the  board  from 
revoking  it.''^ 

(b)  Acts  Autliorizing  Revocation.  The  grounds  commonly  designated  by 
the  statute  upon  which  the  medical  board  is  authorized  to  revoke  a  physician's 
license  or  certificate  are  unprofessional,  dishonorable,  or  innnoral  conduct.^*^ 
Unprofessional  or  dishonorable  conduct  is  not  defined  by  the  common  law,  and  what 
conduct  may  be  of  either  kind  is  a  matter  of  opinion  only.^^    For  this  reason  it 


a  physician  duly  registered  in  one  county, 
but  wlio  went  at  regular  intervals  into  an- 
other, and  had  a  place  of  business  there  to 
meet  all  patients  who  might  call  on  him, 
was  a  sojourner  and  liable  to  a  penalty  for 
neglect  to  register  in  the  latter  county.  Ege 
r.  Com.,  6  Pa.  Cas.  583,  9  Atl.  471.  By  a 
later  statute,  however,  one  registry  is  made 
sufficient  warrant  to  practise  in  any  county 
of  the  state.  Fishblate  v.  McCullough,  9  Pa. 
Super.  Ct.  147;  Com.  v.  Townley,  7  Pa.  Dist. 
413. 

74.  Parish  v.  Foss,  75  Ga.  439  (failure  to 
register  through  neglect  of  clerk  to  have 
proper  book)  ;  Ottaway  v.  Lowden,  172  N.  Y. 
129,  64  N.  E.  812  [reversmg  55  N.  Y.  App. 
Div.  410,  66  N.  Y.  Suppl.  952]  ;  New  York  v. 
Bigelow,  13  Misc.  (N.  Y.)  42,  34  N.  Y. 
Suppl.  92  (registration  with  wrong  officer)  ; 
Pettit  V.  State,  28  Tex.  App.  240,  14  S.  W. 
127. 

75.  In  re  Campbell,  197  Pa.  St.  581,  47 
Atl.  860. 

76.  California. —  Hewitt  v.  State  Bd.  of 
Medical  Examiners,  148  Cal.  590,  84  Pac.  39, 
113  Am.  St.  Eep.  315,  3  L.  R.  A.  N.  S.  896. 

District  of  Columbia. —  Czarra  v.  District 
of  Columbia  Bd.  of  Medical  Sup'rs,  25  App. 
Cas.  443. 

Illinois. —  Williams  v.  People,  17  111.  App. 
274,  power  to  revoke  certificates  of  those 
only  who  are  not  graduates  in  medicine. 

Kansas. —  MefFert  v.  State  Bd.  of  Medical 
Registration,  etc.,  66  Kan.  710,  72  Pac.  247, 
1  L.  R.  A.  N.  S.  811  [affirmed  in  195  U.  S. 
625,  25  S.  Ct.  790,  49  L.  ed.  350]. 

Neio  York. —  In  re  Smith,  10  Wend.  449. 

See  39  Cent.  Dig.  tit.  "Physicians  and 
Surgeons,"  §  15. 

77.  State  i:  State  Bd.  of  Medical  Exam- 


iners, 34  Minn.  387,  26  N.  W.  123;  State 
Bd.  of  Health  v.  Roy,  22  R.  I.  538,  48  Atl. 
802. 

78.  See  cases  cited  infra,  this  note. 

"  License  heretofore  issued." —  Wis.  Lawa 
(1905),  p.  726,  c.  422,  giving  the  circuit 
court  power  to  revoke  a  license  to  practise 
medicine  "  which  has  been  heretofore  or 
which  may  be  hereafter  issued  "  to  any  per- 
son guilty  of  immoral  conduct  after  the  pas- 
sage of  this  act,  or  who  has  procured  such 
license  by  fraud  or  perjury,  is  retroactive  so 
as  to  permit  a  revocation  of  the  license  of  a 
physician  practising  after  the  passage  of  the 
act  under  a  license  obtained  by  fraud  prior 
thereto.  State  v.  Schaeflfer,  129  Wis.  459,  109 
N.  W.  522. 

License  issued  "  under  this  act." — A  stat- 
ute giving  a  state  medical  board  power  to 
revoke  licenses  issued  "  under  "  or  "  in  com- 
pliance with "  such  act  has  no  application 
to  licenses  granted  under  a  former  act.  State 
Bd.  of  Health  v.  Ross,  191  111.  87,  60  N.  E. 
811  [affirming  91  111.  App.  281];  State  v. 
Webster,  150  Ind.  607,  50  N.  E.  750,  41 
Li  R  A  212 

'79'.  state  V.  Goodier,  195  Mo.  551,  93  S.  W. 
928. 

80.  See  the  statutes  of  the  several  states. 
The  statutes  of  Ontario  provide  that  the 

name  of  any  practitioner  who  has  been  guilty 
of  disgraceful  conduct  in  a  professional  re- 
spect shall  be  liable  to  have  his  name  erased 
from  the  medical  register.  See  In  re  Wash- 
ington, 23  Ont.  299. 

81.  Czarra  v.  Board  of  Medical  Sup'rs,  25 
App.  Cas.  (D.  C.)  443. 

The  word  "  unprofessional  "  has  been  judi- 
cially defined  as  synonj'mous  with  "  dishonor- 
able."    State  V.   State  Medical  Examining 
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has  been  held  in  several  cases  that  such  a  statute  is  void  for  uncertainty.^  Simi- 
lar statutes  have  been  construed  in  other  jurisdictions  without  the  question  of 
validity  being  raised,  the  courts  merely  considering  what  can  be  deemed  unpro- 
fessional, dishonorable,  or  immoral  conduct.  Thus  it  has  been  held  ground  for 
revoking  a  license  to  obtain  from  the  medical  board,  by  misrepresentation,  a  cer- 
tificate to  practise  medicine  or  to  misrepresent  to  a  patient  the  character  of 
his  disease,  and  obtain  money  from  him  upon  tlie  strength  of  such  misrepresenta- 
tion ;  or  to  perform  a  pretended  operation  upon  a  woman  to  enaljle  her  to  con- 
ceal her  real  condition  from  her  parents.^^  It  is  held  not  to  be  immoral,  dis- 
honorable, or  unprofessional  for  a  physician  to  conceal  the  fact  that  one  of  his 
patients  had  innocently  suffered  the  accident  of  a  miscarriage.*^  Mere  advertising 
by  a  physician  is  not  such  unprofessional  conduct  as  to  warrant  the  revocation  of 
his  license;*^  if,  however,  the  advertisement  is  false  and  known  to  be  false,  and 
is  a  st"Mdied  effort  to  impose  upon  the  credulity  of  the  public  for  gain,  the  law  is 
otherwise,**    A  statute  providing  that  a  license  to  practise  medicine  may  be 


Bd.,  32  Minn.  324,  20  N.  W.  238,  50  Am.  Rep. 
575.  If  it  is  shown  that  a  medical  man  in 
the  pursuit  of  his  profession  has  done  some- 
thing in  regard  to  it  which  would  be  rea- 
sonably regarded  as  disgraceful  and  dishonor- 
able by  his  professional  brethren  of  good 
repute  and  competency,  it  is  open  to  the 
board  to  find  that  he  has  been  "  guilty  of 
infamous  conduct  in  a  professional  respect." 
Allinson  v.  General  Council  of  Medical  Edu- 
cation, etc.,  [1894]  1  Q.  B.  750,  58  J.  P.  542, 
63  L.  J.  Q.  B.  534,  70  L.  T.  Rep.  N.  S.  471, 
9  Reports  217,  42  Wkly.  Rep.  289. 

82.  Hewitt  v.  State  Bd.  of  Medical  Exam- 
iners, 148  Cal.  590,  84  Pac.  39,  113  Am.  St. 
Rep.  315,  3  L.  R.  A.  N.  S.  896  (holding  that 
the  provision  of  a  statute  which  authorizes 
the  revocation  of  the  certificate  of  a  physi- 
cian by  the  board  of  medical  examiners  for 
unprofessional  conduct,  consisting  of  medi- 
cal advertising  in  which  grossly  improbable 
statements  are  made,  but  which  fails  to  de- 
fine "  grossly  improbable  statements  "  in  any 
way,  but  leaves  their  definition  in  each  par- 
ticular case  to  the  opinion  of  the  then  board 
of  medical  examiners,  is  too  indefinite  and 
uncertain  to  be  capable  of  enforcement)  ; 
Czarra  v.  Board  of  Medical  Sup'rs,  25  App. 
Cas.  (D.  C.)  443;  Matthews  v.  Murphy,  63 
S.  W.  785,  23  Ky.  L.  Rep.  750,  54  L.  R.  A. 
415. 

These  decisions  proceed  upon  the  principle 
that  legislation  providing  for  the  revocation 
of  the  certificate  of  a  physician  for  profes- 
sional or  moral  unfitness  must  be  reasonable 
in  its  provisions,  and  must  apply  to  matters 
or  conchict  on  the  part  of  the  physician  which 
aficft  tlio  licaltli,  moralSj  or  safety  of  tlie 
community,  and  the  acts  or  conduct  which 
are  made  ground  of  forfeiture  must  bo  de- 
clared with  certainty  and  definiteness. 
Hewitt  V.  State  15(1.  of  Medical  Examiners, 
148  Ciil.  590,  84  Pac.  39,  113  Am.  St.  Rep. 
315,  3  T>.  R.  A.  N.  S.  890. 

Test  of  uncertainty. —  Tlie  courts  cannot 
upliold  1111(1  ciifoicc  II  Htiitntc  whoso  broad 
and  ind<.'finit(?  Iiingiing(!  may  apply  not  only 
to  a  particular  act  iiliout  wliicii  tlii're  would 
ho.  littlf!  or  no  dilTcrcncc  of  opinion,  but 
r!f|ii(illy  to  oilicrs  about  which  there  niiglit  bo 
riidical   difrcrcriccH,   tliercliy  devolving  upon 
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the  tribunals  charged  with  the  enforcement 
of  the  law  the  exercise  of  an  arbitrary  power 
of  discriminating  between  the  several  classes 
of  acts.  Czarra  v.  Board  of  Medical  Sup'rs, 
25  App.  Cas.  (D.  C.)  443. 

In  the  District  of  Columbia  the  act  of  con- 
gress of  June  3,  1896,  chapter  313,  section  10,. 
provides  that  sufficient  cause  exists  for  the 
revocation  of  a  physician's  license  in  the 
employment  of  fraud  or  deception  in  passing- 
the  examinations  required,  in  chronic  inebri- 
ety, the  practice  of  criminal  abortion,  or  ia 
case  of  conviction  of  crime  involving  moral 
turpitude.  Czarra  v.  Board  of  Medical 
Sup'rs,  25  App.  Cas.  (D.  C.)  443,  holding 
that  the  conviction  of  a  physician  of  dis- 
tributing obscene  and  indecent  printed  mat- 
ter in  his  district  is  a  sufficient  ground  for 
the  revocation  of  his  license. 

83.  State  Bd.  of  Health  v.  Roy,  22  R.  I. 
538,  48  Atl.  802. 

84.  Re  Washington,  23  Ont.  299. 

85.  In  re  Telford,  11  Brit.  Col.  355. 

86.  State  v.  Kellogg,  14  Mont.  426,  36  Pac. 
957. 

sV.  Re  Washington,  23  Ont.  299. 

Publishing  broadcast  the  symptoms  of  ca- 
tarrh is  not  conduct  disgraceful  in  a  pro- 
fessional respect.  In  re  Washington,  23  Ont. 
299. 

813.  People  v.  McCoy,  125  111.  289,  17  N.  E. 
780;  People  v.  McCoy,  30  111.  App.  272  (both 
of  which  cases  hold,  however,  that  a  charge 
that  the  holder  of  a  certificate  made  state- 
ments and  promises  as  to  the  cure  of  the 
sick  calculated  to  deceive  and  defraud  the 
liublic,  although  sufficient  to  autliorizc  a 
revocation,  is  not  sustained  by  evidence  of 
an  advertisement  headed  "A  S\n-gical 
Triunipli,"  and  reciting  that  the  holder  liad 
opened  an  oflice  for  a  limited  time,  nor  by 
otlior  advertisements  reciting  his  wonderful 
attainmonls  and  success)  ;  State  v.  State  Bd. 
of  Medical  Examiners,  34  Minn.  391,  2ft 
N.  W.  125;  In  re  Wiisliington,  23  Ont.  299. 

Similarly  it  has  been  ludd  that  ono  jiub- 
lisliing  adveri  iseinentM  rcllocling  upon  the 
medical  ]iror<'SHion  g*!nerally  in  ord(\r  to  in- 
(hl(•(^  jieople  to  come  io  him  for  advice  ia 
"  gnilly  of  infamous  conduct  in  a  iirofcssional 
rcHjioct,"  warranting  tlio  revocation  of  hia 
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revoked  only  for  unprofessional  or  dishonorable  conduct  lias  no  application  to  a 
temporary  license  issued  by  the  board  of  medical  examiners  without  authority.^' 
(c)  Proceedings  to  Revoke — (1)  In  General.  The  action  of  a  medical 
board  in  revoking  a  physician's  license  or  certilicate  for  unprofessional  or  dis- 
honorable conduct  being  in  its  nature  judicial,  the  board  has  no  power  to  institute 
such  a  proceeding  without  a  reasonable  notice  of  the  charge  against  him,  and  the 
time  and  place  of  the  trial  thereof.*  But  a  board,  in  conducting  such  an  inves- 
tigation, is  not  a  judicial  tribunal,  and  is  not  governed  by  the  technical  rules 
applicable  to  law  courts.^^ 

(2)  Parties.  AVhere  a  proceeding  to  cancel  a  certificate  issued  to  a  physician 
without  authority  can  be  brought  only  by  the  attorney-general,  it  has  been  held 
that  the  board  of  examiners  is  a  necessary  party  defendant  to  the  proceedings 
because  it  is  tlie  official  action  of  the  board  which  is  attacked."^  In  a  proceeding 
by  a  board  of  medical  examiners,  on  relation  of  other  parties,  to  revoke  the 
license  of  a  physician  for  unprofessional  conduct,  the  state  is  properly  made  a 
party  thereto.^^ 

(3)  Complaint.  Certainty  to  a  common  intent  is  all  that  is  required  in  the 
complaint  for  revocation.^* 

(4)  Evidence.  The  practice  in  revocation  proceedings  before  a  medical  board 
being  more  flexible  than  that  allowable  in  the  courts,  evidence  which  tends  to 
prove  or  disprove  the  point  in  issue  may  be  introduced,  although  not  the  best 
evidence  which  might  be  had.^^ 

(5)  Appeal.  Where  no  appeal  is  provided  for,  in  the  absence  of  fraud, 
corruption,  or  oppression,  the  findings  of  a  medical  board  in  a  proceeding  to 


license.  Allinson  r.  General  Council  of  Medi- 
cal Education,  etc.,  [1894]  1  Q.  B.  750,  58 
J.  P.  542,  63  L.  J.  Q.  B.  534,  70  L.  T.  Eep. 
N.  S.  471,  9  Reports  217,  42  Wkly.  Rep.  289. 

89.  Volp  V.  Saylor,  42  Oreg.  546,  71  Pae. 
980. 

90.  People  v.  McCoy,  125  ni.  289,  17  N.  E. 
786  (holding  that  where  defendant  testified 
that  notice  of  the  proceedings  to  revoke  was 
never  served  on  him,  plaintiff's  affidavit  of 
service  of  notice  is  insufficient  to  overcome 
.such  testimony,  and  the  proceedings  must  be 
•faken  to  be  invalid)  ;  State  v.  State  Medical 

Examining  Bd.,  32  Minn.  324,  20  N.  W.  238, 
50  Am.  Rep.  575;  State  %.  Schultz,  11  Mont. 
429,  28  Pac.  643 ;  Reg.  v.  Ontario  College  of 
Physicians,  etc.,  44  U.  C.  Q.  B.  146. 

The  mere  fact  that  the  statute  is  silent 
Tespecting  the  procedure  will  not  warrant  the 
■construction  that  the  investigation  should  be 
made  ex  parte,  or  without  reasonable  op- 
portunity to  be  heard.  State  v.  State  Medi- 
cal Examining  Bd.,  32  Minn.  324,  20  N.  W. 
■238,  50  Am.  Rep.  575;  State  v.  Schultz,  11 
Mont.  429,  28  Pac.  643. 

An  exception  to  the  rule  requiring  notice 
and  an  opportunity  to  be  heard  exists  in  the 
case  of  a  license,  void  because  issued  with- 
out authority  to  one  not  entitled  thereto. 
Volp  V.  Savior,  42  Oreg.  546,  71  Pac.  980. 

91.  Meffert  v.  State  Bd.  of  Medical  Regis- 
tration, etc.,  66  Kan.  710,  72  Pac.  247,  1 
X.  R.  A.  N.  S.  811  \ affirmed  in  195  U.  S. 
■625,  25  S.  Ct.  790.  49  L.  ed.  350]. 

92.  Brown  v.  Grenier,  73  N.  H.  426,  62  Atl. 
590.  But  see  State  v.  Schaeffer,  129  Wis. 
459,  109  N.  W.  522,  holding  that  the  state 
iDoard  of  medical  examiners  is  not  a  neces- 
sary party  to  a  proceeding  by  the  state  to 


revoke  a  license  to  practise  medicine,  pro- 
cured from  such  board  by  fravid  of  the  ap- 
plicant. 

93.  State  v.  Estes,  34  Oreg.  196,  51  Pac.  77, 
52  Pac.  571,  55  Pac.  25. 

94.  Walker  v.  McMahn,  75  Nebr.  179,  106 
N.  W.  427;  Munk  v.  Frink,  75  Nebr.  172,  106 
N.  W.  425,  holding  that  a  complaint  filed 
before  a  state  medical  board  for  the  purpose 
of  procuring  an  order  revoking  the  license 
of  a  physician  is  sufficient,  if  it  informs  the 
accused,  not  only  of  the  nature  of  the  wrong 
laid  to  his  charge,  but  also  of  the  particular 
incidents  of  its  alleged  perpetration. 

95.  Traer  v.  State  Bd.  of  Medical  Exam- 
iners, 106  Iowa  559,  76  N.  W.  833. 

Proof  by  affidavits  is  not  error,  where  the 
accused,  after  notice,  fails  to  appear  and 
object.  Traer  v.  State  Bd.  of  Medical  Ex- 
aminers, 106  Iowa  559,  76  N.  W.  833,  hold- 
ing further  that  under  a  statute  making  a 
certified  transcript  of  equal  credit  with  an 
original,  a  certified  transcript  of  a  coroner's 
return  containing  the  written  evidence  and 
the  names  of  witnesses  before  an  inquisition, 
although  such  evidence  was  adduced  by 
means  of  affidavits,  is  proper  evidence  before 
the  state  board  of  medical  examiners  in  a 
proceeding  to  revoke  a  certificate  to  prac- 
tise medicine,  where  it  was  not  objected  to. 

A  statutory  provision  that  the  president 
or  any  member  of  the  state  board  of  medical 
examiners  may  administer  oaths  and  take 
testimony  on  matters  relative  to  their  duties 
does  not  provide  an  exclusive  mode  of  proof 
so  as  to  prevent  the  consideration  by  the 
board  of  evidence  not  so  taken.  Traer  v. 
State  Bd.  of  Medical  Examiners.  106  Iowa 
559,  76  N.  W.  833. 
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revoke  a  physician's  license  are  conclusive  on  the  courts.^^  But  an  appeal  or  writ 
of  review  in  such  case  is  sometimes  provided  for  to  tlie  district  or  circuit  court  in 
and  for  the  county  in  wliich  the  hearing  was  had  and  the  i-iglit  is  not  nui;atory, 
because  the  legislature  has  prescribed  no  rules  of  practice  to  guide  the  dintrict 
court  in  adjudicating  such  cases.^^ 

(6)  Effect  of  Former  Adjudication.  A  medical  board  is  not  precluded 
from  preferring  charges  against  a  physician  to  revoke  his  license  by  the  fact  that 
the  same  charges  had  been  once  before  passed  upon  by  them,  and  had  not  been 
sustained.^^  Nor  are  the  trial  and  acquittal  of  a  physician  in  a  court  of  criminal 
jurisdiction  on  the  same  charges  exhibited  against  him  by  a  medical  society  a  bar 
to  an  inquiry  under  the  statute  for  the  purpose  of  depriving  him  of  tiie  right  to 
practise.^ 

(vi)  Who  Ma  t  Be  Licensed.  "While  a  corporation  is  a  person  in  a  certain 
sense,  it  is  not  such  a  person  as  can  be  licensed  to  practise  medicine.^  But 
licensed  physicians  may  form  a  corporation,  and  make  contracts  for  tlie  services 
of  its  members  and  other  licensed  physicians  without  thereby  violating  a  statute 
forbidding  the  practice  of  medicine  without  a  license.^ 

b.  Temporary  License.  A  statutory  provision  authorizing  a  single  member 
of  the  state  medical  board  to  grant  a  temporary  license  to  an  applicant  to  practise 
medicine  until  the  next  meeting  of  the  board  has  been  construed  to  authorize  tlie 
granting  of  a  temporary  license  to  an  applicant  from  year  to  year,  provided  the 


96.  Meffert  v.  State  Bd.  of  Medical  Regis- 
tration, etc.,  66  Kan.  710,  72  Pac.  247,  1 
L.  E.  A.  N.  S.  811  [affirmed  in  195  U.  S. 
625,  25  S.  Ct.  790,  49  L.  ed.  350]. 

Certiorari  will  not  lie  to  review  rulings  on 
the  competency  and  sufficiency  of  evidence 
not  objected  to.  Traer  v.  State  Bd.  of  Medi- 
cal Examiners,  106  Iowa  559,  76  N.  W.  833. 

97.  See  the  statutes  of  the  several  states. 
And  see  Walker  v.  McMahn,  75  Nebr.  179, 
106  N.  W.  427 ;  Munk  v.  Frink,  75  Nebr.  172, 
106  N.  W.  425 ;  State  v.  Estes,  34  Oreg.  196, 
51  Pac.  77,  52  Pac.  571,  55  Pac.  25,  holding 
that  an  appeal  will  not  be  dismissed  because 
the  record  is  silent  as  to  where  the  hearing 
was  had,  where  the  motion  to  dismiss  recites 
that  the  hearing  was  had  in  the  county  in 
which  the  circuit  court  to  which  the  appeal 
was  taken  was  located,  and  the  decision  of 
the  board  purports  to  have  been  signed  in 
that  county. 

Under  a  statute  further  providing  that 
either  party  may  appeal  from  the  judgment 
of  the  circuit  court  to  the  supreme  court 
in  the  same  manner  as  in  civil  actions,  the 
medical  board  has  authority  to  appeal  from 
the  judgment  of  the  circuit  court  overruling 
its  findings.  State  r.  Estes,  34  Oreg.  196, 
51  Pac.  77,  52  Pac.  571,  55  Pao.  25. 

98.  State  v.  First  Judicial  Dist.  Ct.,  13 
Mont.  370,  34  Pac.  298. 

Papers  filed  in  such  an  appeal  as  an  an- 
sw(!r  of  tlie  board  and  Kigiu'd  by  their  at- 
torney are  nugafory  whore  no  provision  for 
the  filing  of  siicli  pnpcvH  is  made  by  the 
Hl!itii(('.  Stato  Hd.  of  Health  v.  Roy,  22  R.  I. 
53H,  48  Ail.  802. 

A  notice  of  appeal  from  the  circuit  court, 
Rigiicd  by  ilie  aiforncys,  in  behalf  of  the 
boiird  of  medical  cximiiiicrH,  wliicli  Higimturo 
wfiH  mif lioriwil  by  ilie  jircHidcnt  of  IIki  board, 
and  fiflcrvviird  ratified  by  Hiiid  hoard,  in  suf- 
flcionl:,  HO  fur  an  th<!  atlorncyH'  aiiliioiily  iw 
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concerned,  to  give  the  supreme  court  juris- 
diction. State  V.  Estes,  34  Oreg.  196,  51  Pac. 
77,  52  Pac.  571,  55  Pac.  25. 

Costs. —  Where  a  statute  providing  for  ap- 
peals from  a  medical  examining  board  makes 
no  provision  for  recovery  of  costs  in  case  the 
action  of  the  board  is  reversed,  defendant 
is  not  entitled  to  recover  costs  from  the 
relators  as  in  an  ordinary  action,  tlie  general 
statute  providing  for  the  recovery  of  costs 
not  being  applicable  to  appeals  in  this  class 
of  cases.  State  v.  Estes,  34  Oreg.  196,  51 
Pac.  77,  52  Pac.  571,  55  Pac.  25. 

99.  Czarra  v.  District  of  Columbia  Medi- 
cal Sup'rs,  25  App.  Cas.  (D.  C.)  443;  In  re 
Smith,  10  Wend.  (N.  Y.)  449. 

1.  In  re  Smith,  10  Wend.  (N.  Y.)  449, 
where  it  is  said  that  the  two  proceedings 
are  entirely  distinct  and  independent,  having 
different  objects  in  view;  the  one  having  re- 
gard to  the  general  welfare  and  criminal 
justice  of  the  state ;  the  other  simply  and 
exclusively  to  the  respectability  and  character 
of  the  medical  profession,  and  the  conse- 
quences connected  with  or  necessarily  flowing 
from  it. 

2.  State  Electro-Medical  Inst.  v.  State,  74 
Nebr.  40,  103  N.  W.  1078,  Sedgwick,  J.,  de- 
livering the  opinion  of  the  court,  and  Barnes, 
J.,  dissenting. 

The  qualifications  of  a  medical  practitioner 
are  personal  to  himself,  and  the  intent  of  a 
statute  in  compelling  a  license  to  practise 
medicine  is  tlui.t.  one  who  undi'rtakcs  to  judge 
the  nature  of  disease  and  to  dolerniiiie  tlio 
reiiiody  therefor  nuist  have  the  persoiiiil  (piali- 
fu'iitioiis  iireacribed  by  sfiifnte.  State  l*il(H'(ro- 
Medical  lust.  v.  Staie,  74  Nebr.  40,  103  N.  W. 
1078. 

3.  State  EIoetro-Modienl  Inst.  r.  Stale.  74 
Nebr.  40,  103  N.  W.  1078;  Slale  Kleclro- 
Mcdical  Inst.  V.  Platner,  74  Nebr.  23,  103 
N.  W.  1079. 
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full  board  in  the  meantime  has  not  refused  to  license  the  applicant;''  but  after 
the  board,  as  sucli,  has  refused  a  license  to  an  applicant,  no  one  member  can 
grant  him  one.^  The  fact  that  the  board  of  medical  examiners,  in  issuing  a  tem- 
porary license,  used  tlie  form  of  a  i-egular  license,  which  erroneously  recited  that 
plaintiff  had  passed  a  satisfactory  examination  in  medicine  and  surgery  before  the 
board,  and  was  thereby  authorized  to  practise,  and  merely  limited  the  duration 
of  the  license,  does  not  constitute  such  license  a  regular  unlimited  license  to 
practise.^ 

e.  Renewal  License.  All  physicians  or  dentists  licensed  by  the  board  or  any 
previous  board  are  entitled  to  a  renewal  license  each  year  on  application.'' 

d.  License  From  Another  State.  Under  the  Colorado  statute  a  license  from 
the  board  of  dental  examiners  of  that  state  is  not  necessary  to  entitle  a  person  to 
practise  dentistry,  if  such  person  has  a  valid  and  sufficient  license  from  the 
board  of  any  other  state.^ 

3.  Proof  of  Diploma.  An  applicant  for  a  license  or  certificate  to  practise 
medicine  who  possesses  a  diploma  must  furnish  to  the  medical  board  satisfactory 
proof  of  having  received  it  from  a  legally  chartered  medical  institution  in  good 
standing.^  A  diploma  is  wot  per  se  evidence  of  that  fact  i^''  the  existence  of  the 
college  at  the  date  of  the  diploma  must  be  proved  by  producing  its  act  of 
incorporation." 

4.  Good  Moral  Character.  The  legislature  has  the  same  power  to  require,  as 
a  condition  of  the  right  to  practise  the  profession,  that  the  applicant  shall  be  pos- 
sessed of  the  qualifications  of  honor  and  a  good  moral  character,  as  it  has  to 
require  that  he  shall  be  learned  in  the  profession.'^ 

5.  Privilege  or  Occupation  Taxes.'^  Unless  specially  restrained  by  the  consti- 
tution, the  legislature  may  confer  upon  municipal  corporations  the  right  to  tax 
physicians  practising  medicine  therein."  So  itinerant  physicians  are  frequently 
x-equired  to  pay  an  occupation  tax.'^ 


4.  Wragg  V.  Strickland,  36  Ga.  559. 

5.  Wragg  V.  Strickland,  36  Ga.  559;  Peter- 
son V.  Seagraves,  94  Tex.  390,  60  S.  W. 
751. 

6.  Volp  V.  Saylor,  42  Oreg.  546,  71  Pac. 
980,  holding  further  that  the  fact  that  the 
board  of  medical  examiners  is  without  power 
to  grant  a  temporary  license  to  an  unsuc- 
cessful candidate  does  not  justify  one  to 
■whom  such  a  license  has  been  granted  in 
altering  the  same  so  as  to  make  it  appear 
to  be  a  regular  unlimited  license. 

7.  State  V.  Mcintosh,  205  Mo.  616,  103 
S.  W.  1071. 

Where,  however,  the  board  is  given  author- 
ity to  inquire  whether  the  former  license 
was  rightfully  obtained,  and  to  refuse  or  re- 
voke a  license  for  criminal  conduct  or  im- 
moral character,  the  ^old  license  is  merely 
•prima  facie  evidence  of  a  right  to  the  new 
one.  State  v.  Webster,  150  Ind.  607,  50  N.  E. 
750,  41  L.  R.  A.  212. 

8.  Robinson  v.  People,  23  Colo.  123,  46  Pac. 
676. 

9.  State  V.  Gregory,  83  Mo.  123,  53  Am. 
Rep.  505. 

In  Pennsylvania,  under  the  act  of  June  8, 
1881,  requiring  a  medical  practitioner  hav- 
ing a  diploma  from  an  institution  in  an- 
other state  to  obtain  the  indorsement  thereon 
of  the  dean  of  some  medical  faculty  within 
the  state,  the  filing  of  a  certificate  made  by 
the  secretary  of  a  medical  faculty  is  not 
sufficient,  even  if  the  institution  applied  to 


refuses  to  indorse  any  diploma.  In  re  Bauer, 
2  Pa.  Cas.  69,  4  Atl.  913. 

10.  Hill  V.  Boddie,  2  Stew.  &  P.  (Ala.)  56. 

11.  Hunter  v.  Blount,  27  Ga.  70. 

12.  State  V.  State  Medical  Examining  Bd., 
32  Minn.  324,  20  N.  W.  238,  50  Am.  Rep. 
575;  Wert  v.  Clutter,  37  Ohio  St.  347;  Com. 
j;.  Irving,  1  Susq.  Leg.  Chron.  (Pa.)  69. 

13.  License  or  occupation  tax  generally  see 
Licenses,  25  Cyc.  593  et  seq.  See  also  Con- 
stitutional Law,  8  Cyc.  900  note  83;  1046 
note  91. 

14.  Savannah  v.  Charlton,  36  Ga.  460 
(holding,  however,  that  a  physician  lawfully 
licensed  to  practise  medicine  anywhere  in 
the  state  cannot  be  compelled  to  take  out  a 
license  before  practising  in  any  particular 
city)  ;  Girard  v.  Bissell,  45  Kan.  66,  25  Pac. 
232. 

15.  See  the  statutes  of  the  several  states. 
"  Itinerant  physician "  defined  see  supra, 

p.  1545  note  3. 

Dental  surgeon. —  Under  Iowa  Code,  §  700, 
giving  cities  and  towns  power  to  license  and 
tax  "  itinerant  doctors,  itinerant  phj'sicians 
and  surgeons,"  a  city  had  no  power  to  require 
a  "  dental  surgeon "  to  obtain  a  license. 
Cherokee  v.  Perkins,  118  Iowa  405,  92  N.  W. 
68. 

In  Pennsylvania,  the  act  of  March  24,  1877, 
which  requires  all  itinerant  medical  practi- 
tioners to  obtain  an  annual  license,  is  not 
repealed  by  the  act  of  June  8,  1881,  which 
requires    all    physicians    and    surgeons  to 
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6.  Exemptions  From  Operation  of  Statutes  —  a.  In  General.    The  statutes  in 

many  states  except  from  tlieir  operation  certain  classes  of  persons,  and  services 
rendered  in  particular  cases.  Thus  it  is  commonly  provided  that  the  statute  shall 
not  apply  to  any  commissioned  medical  officer  of  tiie  United  States  army,  navy,  or 
marine  service ;  medical  examiners  of  relief  departments  of  railroad  companies; 
members  of  the  staff  of  hospitals  and  asylums  ;  physicians  called  into  consulta- 
tion from  another  state,  or  to  treat  a  particular  case,  and  who  do  not  otherwise 
practise  in  the  state ;  medical  students  assisting  at  operations  under  the  supervi- 
sion of  a  licensed  physician  ;  "  or  to  services  rendered  gratuitously,  or  in  case  of 
emergency,'^  or  to  the  administration  of  domestic  medicines.''^  These  exemptions 
have  been  attacked  as  unconstitutional  on  the  ground  of  discrimination,  but  have 
been  upheld  by  the  courts.^" 

b.  Prior  Practitioners.  One  who  has  an  established  practice  as  a  physician  or 
dentist  is  not  ijjso  facto  exempt  from  complying  with  subsequent  legislation 
requiring  him  to  conform  to  a  reasonable  standard  respecting  qualification.^^ 
Medical  laws  quite  frequently,  however,  exempt  from  their  operation  those  who 
have  practised  in  th-e  state  for  a  prescribed  time  previous  to  the  passage  thereof,^ 
and  such  a  provision  is  not  unconstitutional  on  the  ground  of  discrimination.^ 
This  exemption  applies  only  to  those  whose  previous  practice  Avas  lawful.^ 


register  their  diplomas.  Moore  v.  Bradford 
County,  148  Pa.  St.  342,  23  Atl.  896.  But 
see  Peebles  v.  Wayne  County,  10  Pa.  Co.  Ct. 
69. 

16.  State  V.  Bohemier,  96  Me.  257,  52  Atl. 
643;  Com.  x.  Wilson,  6  Pa.  Dist.  628,  19 
Pa.  Co.  Ct.  521. 

17.  State  Bd.  of  Registration,  etc.  v.  Terry, 
73  N.  J.  L.  156,  62  Atl.  193,  holding  that 
to  exempt  defendant  from  the  penalties  of 
the  act  for  practising  dentistry  without  a 
license,  it  was  not  sufficient  that  he  was  a 
student,  but  his  practice  must  have  consisted 
in  assisting  his  preceptor  under  his  direct 
and  personal  supervision. 

18.  People  V.  Lee  Wah,  71  Cal.  80,  11  Pac. 
851,  holding  that  where  one  without  a  certifi- 
cate renders  gratuitous  medical  services  to 
a  person,  because  his  case  has  been  given  up 
by  regular  practitioners,  this  is  not  an 
"  emergency." 

An  emergency  means  a  case  in  which  or- 
dinary medical  practitioners  are  not  avail- 
able, as  where  the  exigency  is  of  so  pressing 
a  character  that  some  kind  of  action  must 
be  taken  before  such  parties  can  be  found  or 
procured.  People  v.  Lee  Wah,  71  Cal.  80, 
11  Pac.  851. 

19.  State  V.  Huff,  75  Kan.  585,  '90  Pac. 
279,  12  L.  P.  A.  N.  S.  1094,  holding,  how- 
ever, that  wliere  defendant  is  cliarged  witli 
recommending  a  iiicdicine  for  a  foe,  the  fact 
tliat  it  was  a  doniostic  medicine  does  not 
constiliite  a  defense. 

20.  State  v.  Boliemier,  96  Me.  257,  52  Atl. 
643;  Com.  v.  Wilson,  6  Pa.  Dist.  028,  19 
Pa.  Co.  Ct.  521. 

21.  Allopathic  State  Bd.  of  Medical  Ex- 
ainiiierH  r.  Kowler,  50  ^AV.  Ann.  I.'i58,  24  So. 
809;  Peo|)lo  v.  Fiilda,  52  llun  (N.  Y.)  05, 
4  N.  Y.  Suppl.  945.  7  N.  Y.  Cr.  1  ;  Stii.te  v. 
Oravptt,  (15  Ohio  St.  280,  02  N.  10.  325,  87 
Am.  St.  1[cp.  005,  55  L.  P.  A.  701. 

22.  AhilKimn. —  lIiirriHon  v.  State,  102  Ala. 
170,  ]5  So.  503. 
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7da;!.o.— State  v.  Cooper,  11  Ida.  219,  81 
Pac.  374. 

Ohio. —  State  v.  Ohio  State  Medical  Bd., 
00  Ohio  St.  21,  53  N.  E.  298. 

Pennsylvania. —  Com.  v.  Gibson,  7  Pa.  Dist. 
386. 

rea^as.— Eanald  v.  State,  (Cr.  App.  1898) 
47  S.  W.  976  (evidence  insufficient  to  show 
previous  practice)  ;  Hilliard  v.  State,  7  Tex. 
App.  69. 

In  Rhode  Island  the  physician  must  have 
been  "  reputably  and  honorably  "  engaged  in 
the  practice  of  medicine  prior  to  the  passage 
of  the  act.  Paquin  v.  State  Bd.  of  Health, 
19  R.  I.  365,  33  Atl.  870. 

Under  a  statute  providing  that  previous 
practice  constitutes  a  prima  facie  qualifica- 
tion, the  medical  board  may  refuse  a  certifi- 
cate on  the  ground  of  incompetency  despite 
the  fact  of  prior  practice  for  the  statutory 
time.  State  v.  Mosher,  78  Iowa  321,  43  N.  W. 
202. 

Proof  of  previous  practice. —  Wliere  the  ex- 
cepted class  of  applicants  are  required  to 
furnish  the  board  satisfactory  evidence  of 
their  previous  practice  and  procure  a  certi- 
ficate, one  cannot  avail  himself  of  the  ex- 
emption unless  such  requirement  has  been 
complied  with.  State  v.  Mosher,  78  Iowa  321, 
43  N.  W.  202.  See  also  State  v.  Hicks,  143 
N.  C.  089,  57  S.  E.  441. 

23.  State  v.  Creditor,  44  Kan.  565,  24  Pac. 
346,  21  Am.  St.  Rep.  300;  Ea>  p.  Spinney, 
10  Nev.  323;  State  v.  Call,  121  N.  C.  043, 
28  S.  E.  517. 

24.  State  V.  Board  of  Dental  Examiners, 
etc.,  20  Ohio  Cir.  Ct.  309;  Si;ate  f.  Board 
of  Dental  Examiners,  31  Wash.  492,  72  Pac. 
110. 

For  that  reason  the  fact  that  one  practised 
nuMliciiK!  for  more  than  the  preacrilxul  ]KM'iod 
aflcr  the  |)a.sHiige  of  llio  act  is  no  dofiMise  io 
:\.  pi'osoculiou  for  ])rni'tiMing  without  inillior- 
ily,  Hinco  ilie  coMtinncil  violation  of  llie  Hdit- 
uto  cannot  resull  in  hucIi  aullioiily  without 
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Furthermore  it  lias  been  held  that  the  applicant  must  have  been  in  the  practice 
at  the  time  of  the  passage  of  the  act.^^ 

C,  Ppactising-  Without  Authority — 1.  What  Constitutes  —  a.  Praetisingr 
Medicine  or  Surgery  —  (i)  In  General  —  (a)  In  Absence  of  Definition  of  Term. 
In  tlie  absence  of  a  statutory  definition  of  what  acts  shall  constitute  tlie  practice 
of  medicine  aiid  surgery,  the  words  "  medicine  and  surgery  "  and  "  practice  of 
medicine  and  surgery  "  are  usually  taken  to  have  a  meaning  in  their  ordinary 
sense.'^*'  Medicine,  in  the  popular  sense,  is  a  remedial  substance  ;  something 
Avhich  is  administered,  either  internally  or  externally,  in  the  treatment  of  disease 
or  the  relief  of  sickness.^^  The  practice  of  medicine,  as  ordinarily  or  popularly 
understood,  has  relation  to  the  art  of  preventing,  curing,  or  alleviating  disease  or 
pain.'^^  Nor  is  it  necessary  for  one  to  profess  to  practise  generally  either  as  a 
pliysician  or  surgeon  to  bring  him  within  the  operation  of  the  statute,  but  it 
extends  to  any  one  engaging  in  practice  in  a  distinct  department  of  either 
profession.^" 

(b)  When  Term  Defined  hy  Statute.  The  state  has  the  right  to  determine 
what  acts  shall  constitute  the  practice  of  the  healing  art,^^  and  this  right  has  been 
frequently  exercised  with  a  tendency  to  extend  rather  than  restrict  tlie  meaning 
of  the  term.  What  then  constitutes  the  practice  of  medicine  depends  npon  the 
language  of  the  particular  statute. 

(ii)  Christian  Science  Treatment.  Under  a  statute  making  it  unlawful 
to  practise  medicine  without  a  license,  but  not  attempting  to  define  what  consti- 
tutes "  practising,  medicine,"  it  is  held  that  the  term  must  be  construed  to  relate 
to  the  practice  of  medicine  as  ordinarily  and  popularly  understood,  and  therefore 
does  not  include  one  who  gives  treatment  by  the  system  known  as  "  christian 
science."  ^    Where,  however,  the  meaning  of  the  term  "  practising  medicine  " 


compliance  with  its  requirements.  State  v. 
Wilson,  61  Kan.  791,  60  Pac.  1054;  Hargan  v. 
Purdy,  93  Ky.  424,  20  S.  W.  432,  14  Ky. 
L.  Rep.  383;  Driscoll  v.  Com.,  93  Ky.  393, 
20  S.  W.  431,  703.  14  Ky.  L.  Rep.  376. 
Contra,  Wert  v.  Clutter,  37  Ohio  St.  347, 
holding  that  ten  years  of  continuous  prac- 
tice might  embrace  time  since  as  well  as 
before  the  taking  effect  of  the  act. 

25.  Sherburne  v.  Board  of  Dental  Exam- 
iners, 13  Ida.  105,  88  Pac.  762;  Hart  v.  Fol- 
som,  70  N.  H.  213,  47  Atl.  603,  holding  that 
evidence  that  plaintiff  had  practised  medicine 
prior  to  the  passage  of  the  act  was  not 
sufficient  to  entitle  him  to  a  certificate,  since 
the  applicant  must  have  been  in  the  prac- 
tice at  the  time  of  the  passage  of  the  act 
to  come  within  the  provision  of  the  statute. 

The  words  "  at  the  time  of  the  passage  of 
the  act  "  refer  to  the  date  when  the  act  takes 
effect  and  not  when  it  is  approved.  Mills 
V.  State  Bd.  of  Osteopathic  Registration,  etc., 
135  Mich.  525,  98  N.  W.  19. 

26.  Kansas  City  v.  Baird,  92  Mo.  App. 
204;  State  v.  Heffernan,  28  R.  I.  20,  65  Atl. 
284 

27.  State  v.  Mylod,  20  R.  I.  632,  40  Atl. 
753,  41  L.  R.  A.  428. 

28.  Kansas  City  v.  Baird,  92  Mo.  App. 
204. 

"Medicine"  defined  see  27  Cyc.  466. 

29.  State  v.  Mylod,  20  R.  I.  632,  40  Atl. 
753,  41  L.  R.  A.  428. 

"  Practice  of  medicine "  see  27  Cyc.  466 
note  19. 

Clairvoyance. —  The  services  of  a  medical 


clairvoyant  have  been  held  to  be  medical 
services.    Bibber  v.  Simpson,  59  Me.  181. 

Electrical  treatment. —  It  is  not  necessary 
that  internal  remedies  be  administered;  they 
may  be  applied  externally,  and  they  need  not 
necessarily  be  substances  which  may  be  seen 
and  handled.  Thus  one  giving  electrical  treat- 
ment is  "  practising  medicine."  Davidson 
V.  Bohlman,  37  Mo.  App.  576. 

30.  Hewitt  V.  Charier,  16  Pick.  (Mass.) 
353,  holding  that  one  who  professes  and 
practises  bone-setting  in  dislocations  and 
fractures,  reducing  sprains,  swellings,  and 
contractions  of  the  sinews  by  friction  and 
fomentation,  is  practising  surgery. 

31.  State  V.  Edmunds,  127  Iowa  333,  101 
N.  W.  431;  State  v.  Yegge,  19  S.  D.  234, 
103  N.  W.  17,  69  L.  R.  A.  504. 

32.  See  the  statutes  of  the  several  states. 

33.  Kansas  City  v.  Baird,  92  Mo.  App. 
204;  Evans  v.  State,  9  Ohio  S.  &  C.  PI.  Dec. 
222,  6  Ohio  N.  P.  129;  State  v.  Mylod,  20 
R.  I.  632,  40  Atl.  753,  41  L.  R.  A.  428.  See 
also  Reg.  v.  Stewart,  17  Ont.  4. 

"  Other  agency  "  does  not  include  christian 
science. —  Under  a  statute  prohibiting  any 
person  not  having  a  certificate  from  the  board 
of  medical  registration  from  prescribing,  di- 
recting, or  recommending  any  drug,  medicine, 
or  other  agency  for  the  treatment,  cure,  or 
relief  of  any  bodily  infirmity,  the  term 
"  other  agency  "  does  not  include  the  system 
known  as  "  christian  science."  Evans  v.  State, 
9  Ohio  S.  &  C.  PI.  Dec.  222,  6  Ohio  N.  P. 
129. 

In   Maine   a    "  christian    scientist "  may 
[II,  C,  1,  a,  (ii)] 
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has  been  extended  by  statute  to  cover  all  treatment  of  whatever  nature  for  the 
cure  of  physical  or  mental  ailments,  then  giving  christian  science  treatment 
without  a  license  is  in  violation  of  the  law.^ 

(ni)  Osteopathy.  Whether  or  not  a  person  giving  osteopathic  treatment  is 
to  be  regarded  as  "practising  medicine"  depends  either  upon  the  construction 
placed  upon  that  term  by  the  courts,  or  upon  the  comprehensiveness  of  the 
definition  given  by  the  statute  itself.^^  But  it  has  been  several  times  held  that  an 
osteopath  is  not  within  a  statute  forbidding  the  prescribing  or  applying  of  any 
drug,  medicine,  appliance,  or  other  agency  by  an  unlicensed  person/''^  Nor  does 
osteopathy  come  within  an  exception  in  a  statute  applying  to  persons  treating  the 
sick  by  mental  or  spiritual  means.^'' 

(iv)  Professing  to  Cube  or  Heal  —  (a)  In  General.  In  many  states  it  is 
provided  that  any  person  shall  be  held  as  practising  medicine  within  the  meaning 
of  a  statute  prohibiting  the  practice  of  medicine  without  a  license,  who  shall  pulv 
licly  profess  to  cure  or  heal,  or  hold  himself  out  as  a  physician,  and  assume  the 
duties, or  who  shall  prefix  the  title  "  doctor  "  or  "  professor  "  or  append  the  let- 
ters "  M.  .D."  to  his  name.^^    A  mere  public  profession  of  an  ability  to  heal  will 


practise  the  healing  art  according  to  that 
method,  on  obtaining  a  certificate  of  good 
moral  character  pursuant  to  Rev.  St.  c.  13, 
§  9.    Wheeler  v.  Sawyer,  (1888)  15  Atl.  67. 

34.  State  v.  Buswell,  40  Nebr.  158,  58 
N.  W.  728,  24  L.  E.  A.  68;  State  v.  Marble, 
72  Ohio  St.  21,  73  N.  E.  1062,  106  Am.  St. 
Rep.  570,  70  L.  R.  A.  835. 

The  Illinois  statute  expressly  exempts  from 
its  operation  those  who  treat  the  sick  by 
mental  or  spiritual  means  without  the  use 
of  drugs  or  material  remedy.  Hurd  Rev.  St. 
p.  1144  [Laws  (1889),  p.  275,  §  7]. 

35.  Thus  where  the  statute  merely  regu- 
lates the  "  practice  of  medicine  "  some  courts 
confining  the  definition  of  the  words  "  prac- 
tise medicine  "  to  the  mere  administration  of 
drugs,  or  use  of  surgical  instruments,  hold 
that  an  osteopathist  is  not  within  the  stat- 
ute. State  V.  Lawson,  (Del.  1907)  65  Atl. 
593;  Nelson  v.  State  Bd.  of  Health,  108  Ky. 
769,  57  S.  W.  501,  22  Ky.  L.  Rep.  438,  50 
L.  R.  A.  383;  Smith  v.  Lane,  24  Hun  (N.  Y.) 
632;  State  v.  Biggs,  133  N.  C.  729,  46  S.  E. 
401,  98  Am.  St.  Rep.  731,  64  L.  R.  A.  139; 
State  V.  McKnight,  131  N.  C.  717,  42  S.  E. 
580,  59  L.  R.  A.  187;  Com.  v.  Pierce,  10  Pa. 
Dist.  335;  Com.  v.  Thompson,  24  Pa.  Co.  Ct. 
667,  7  Lack.  Leg.  N.  111.  Otlier  courts  hold 
that  the  legislative  intent  was  to  include 
all  who  practise  the  healing  art,  whatever 
the  treatment  employed,  and  therefore  the 
practice  of  osteopatliy  is  within  the  statute. 
Ligon  15.  State,  145  Ala.  659,  39  So.  662; 
Bragg  V.  State,  134  Ala.  165,  32  So.  767, 
58  ]j.  R.  A.  925;  People  v.  Allcutt,  117  N.  Y. 
App.  Div.  546,  102  N.  Y.  Suppl.  678  [a/firmcd 
in  189  N.  Y.  517,  81  N.  E.  1171].  Under 
a  statute  providing  that  any  one  shall  be  re- 
garded as  prnctisiiig  medicine  who  sliall  treat, 
operate  on,  or  j)rcs('ribe  for  any  pliysical  ail- 
nifint  of  anollicr,  one  engnged  in  iho.  praclico 
of  OHi('oj)a,f,hy  is  ))ra,ctiHiiig  Tiiedicino.  People 
V.  (Jordon,  194  III.  560,  62  N.  E.  858,  88 
Am.  St.  Rep.  165  \ri^vrrs!'Hff  96  Til.  App. 
4501  ;  Peojde  )).  JoneH,  92  111.  Ajip.  445; 
JoneH  V.  IN'ople,  84  III.  A|ip.  '153;  lilastman 
V.  I'eople,  71   111.  App.  230;  Little  v.  Slale, 
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60  Nebr.  749,  84  N.  W.  248,  51  L.  R.  A.  717; 
State  V.  Gravett,  65  Ohio  St.  289,  62  N.  E. 
325,  87  Am.  St.  Rep.  605,  55  L.  R.  A.  791. 

36.  Hayden  v.  State,  81  Miss.  291,  33  So. 
653,  95  Am.  St.  Rep.  471,  03  L.  R.  A.  610; 
State  V.  Herring,  70  N.  J.  L.  34,  56  Atl.  070 
[affirmed  in  (1905)  60  Atl.  1134]. 

"  Osteopathy  "  is  not  an  "  agency  "  within 
the  act  of  Feb.  27,  1896,  "to  regulate  the 
practice  of  medicine"  (92  Ohio  Laws  44), 
which  forbids  the  prescribing  of  any  "  drug 
or  medicine  or  other  agency "  for  the  treat- 
ment of  disease  by  a  person  who  has  not 
obtained  from  the  board  of  medical  registra- 
tion and  examination  a  certificate  of  quali- 
fication. State  V.  Liffring,  01  Ohio  St.  39, 
55  N.  E.  108,  70  Am.  St.  Rep.  358,  40  L.  R. 
A.  334;  Eastman  v.  State,  6  Ohio  S.  &  C. 
PI.  Dec.  290,  4  Ohio  N.  P.  163. 

37.  People  v.  Gordon,  194  111.  560,  62  N.  E. 
858,  88  Am.  St.  Rep.  165  [reversing  96  111. 
App.  456]  ;  People  v.  Jones,  92  111.  App.  447. 

38.  Benham  v.  State,  116  Ind.  112,  18 
N.  E.  454;  People  v.  Somme,  120  N.  Y.  App. 
Div.  20,  104  N.  Y.  Suppl.  946  [affirmed  in 
190  N.  Y.  541,  83  N.  E.  1128]. 

A  sign  "  Dr.  .  .  .  Magnetic  Healer,"  is 
evidence  that  one  held  himself  out  as  a 
medical  practitioner.  People  r.  Phippin,  70 
Mich.  6.  37  N.  W.  888. 

Publishing  a  card  as  "  doctor  of  neurology 
and  ophthalmology "  is  a  jjublic  profession 
that  one  is  a  physician,  and  this,  with  tlie 
assumption  of  duties  as  such,  comes  within 
the  meaning  of  the  section.  State  i\  Wil- 
hite,  132  Iowa  226,  100  N.  W.  730. 

39.  Pnrks  r.  State,  159  Ind.  211,  64  N.  E. 
862,  59  L.  R.  A.  190;  People  r.  Somme,  120 
N.  Y.  App.  Div.  20,  104  N.  Y.  Suppl.  910 
[affirmed  in  190  N.  Y.  541,  83  N.  E.  1128]; 
State  V.  Ycggo,  19  S.  D.  234,  103  N.  W.  17, 
69  L.  R.  A.  504;  Reg.  r.  Baker,  17  Cox  C.  C. 
575,  56  ,1.  P.  400,  00  L.  T.  Rep.  N.  S.  410. 

A  diploma  from  a  regularly  organized 
homeopathic  society  is  suinc  i(Mit  to  aullunizo 

member  of  Miu'h  Hocieiy  to  use  the  title  of 
"doctor"  in  tin'  pnictico  of  medicine  and 
Hin-fccry,   anil   to   ]irotect   him   against  tho 
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not  subject  one  to  the  penalties  of  the  hiw.'"'  Such  profession  must  be  made 
under  sucli  circumstances  as  to  indicate  that  it  is  made  with  a  view  of  undertalving 
to  cure  tlie  atiiicted.'*'  But  proof  of  actual  treatment  is  not  exacted  in  all  cases/* 
In  the  absence  of  a  statute  on  this  subject,  a  statute  merely  prohibiting  the  prac- 
tice of  medicine  by  any  person  not  qualified  and  licensed  will  not  prohibit  the 
assumption  of  the  title  "  Doctor  "  by  any  person  whatever  his  profession.'*^ 

(b)  Oculists  and  Eye  Specialists.  It  has  been  held  that  one  holding  himself 
out  as  an  eye  specialist  holds  himself  out  as  a  physician  and  surgeon."  Bnt  tlie 
application  by  an  oculist  of  liquid  to  the  eye  is  said  to  be  the  practice  of 
surgery  rather  than  of  medicine.'*^ 

\v)  Obstetrics  AND  Midwifery.  A  person  practising  obstetrics*"*  or  mid- 
wifery   is  within  a  statute  requiring  a  license  for  practising  medicine  or  surgery. 

(vi)  Selling  and  Administering  Patent  Medicines.  Although  the  mere 
selling  of  patent  medicines  by  one  who  does  not  pretend  to  diagnose  disease,  and 
determine  what  remedy  is  proper,  is  not  a  violation  of  a  statute  forbidding  the 
practice  of  medicine  by  unlicensed  persons,^^  still  the  fact  that  one  gives  his  own 
proprietary  medicine  will  not  protect  him  where  he  attends  and  prescribes  for 
sick  persons  and  holds  himself  out  as  competent  to  presci-ibe.^^ 


penalties  imposed  by  tlie  statute  for  using 
such  title  and  practising  without  a  diploma 
from  some  incorporated  medical  society  or 
college.  Eavnor  i:  State,  62  Wis.  289,  22 
N.  W.  430. 

Assumption  of  title  signifying  registration 
—  Canada. —  Under  a  statute  punishing  any 
one  who  falsely  professes  to  be  a  registered 
physician,  the  mere  use  of  the  letters  "  M.  D." 
without  supplemental  words  implying  regis- 
tration is  not  sufficient  to  convict.  Foster  v. 
Eose,  37  Can.  L.  J.  N.  S.  824;  Eeg.  v.  Tefft, 
45  U.  C.  Q.  B.  144. 

40.  State  v.  Heath,  125  Iowa  585,  101 
N.  W.  429. 

41.  State  V.  Heath,  125  Iowa  585,  101 
N.  W.  429. 

An  eye  expert  who  invites  people  to  call 
upon  him,  but  who  states  that  he  does  not 
give  medical  or  surgical  treatment,  does  not 
"  profess  to  cure  or  treat  disease  by  any  drug 
or  application."  People  v.  Smith,  208  111.  31, 
69  N.  E.  810. 

42.  State  v.  Heath,  125  Iowa  585,  101 
N.  W.  429. 

43.  State  v.  McKnight,  131  N.  C.  717, 
42  S.  E.  580,  59  L.  E.  A.  187 ;  State  v.  Mylod, 
20  E.  I.  632,  40  Atl.  753,  41  L.  E.  A.  428. 

44.  Cora.  V.  St.  Pierre,  175  Mass.  48,  55 
N.  E.  482. 

Statutory  provisions. —  Under  a  statute 
providing  that  a  person  shall  be  regarded  as 
practising  medicine  who  shall  treat  or  profess 
to  treat,  operate  on  or  prescribe  for,  any 
physical  ailment  or  injury,  a  person  who 
causes  a  customer  to  look  at  objects  on  a 
wall,  and  therefrom  determines  what  kind  of 
lens  he  needs  to  aid  his  defective  vision,  and 
then  has  glasses  ground  accordingly  and 
fitted  into  frames,  and  delivers  such  spec- 
tacles to  his  customer,  is  not  required  to  first 
take  out  a  license  to  practise  medicine.  Peo- 
ple Smith,  208  111.  31,  69  N.  E.  810  {affirm- 
ing 108  111.  App.  499].  Nor  can  such  a  per- 
son be  reqiiired  to  take  out  a  license  because 
he  advertises  for  those  who  have  headache, 
dizziness,  etc.,  to  call  on  him,  where  the  ad- 


vertisement expressly  declares  that  he  does 
not  give  medical  or  surgical  treatment,  and 
it  is  apparent  from  the  entire  advertisement 
tliat  all  he  professes  to  do  is  to  fit  spec- 
tacles to  the  eye.  People  v.  Smith,  supra. 
But  under  a  similar  statute  one  whd 
diagnoses  his  patient's  diseases  by  a  micro- 
scopic examination  of  a  drop  of  blood,  and 
treats  them  by  placing  them  under  the  rays 
of  electric  arc  lights,  and  also  incidentally 
prescribes  certain  medicines,  for  which  pre- 
scription he  makes  no  charge,  has  been  held 
to  be  practising  medicine.  O'Neil  v.  State, 
115  Tenn.  427,  90  S.  W.  627,  3  L.  E.  A.  N.  S. 
762,  holding  further  that  one  who  diagnosed 
his  patient's  diseases  by  microscopic  examina- 
tion of  a  drop  of  blood,  and  treated  them  by 
placing  them  under  the  rays  of  electric  arc 
lights,  is  not  an  optician,  within  Acts  ( 1901 ) , 
p.  115,  c.  78,  excepting  opticians  from  its 
provisions  as  to  licensing  persons  practising 
medicine.  Under  a  statute  providing  that 
every  person  prefixing  the  title  "  Dr."  to  his 
name,  or  professing  to  be  a  physician,  or 
prescribing  any  drug,  medicine,  apparatus, 
or  other  agency  for  the  cure  of  any  ailment, 
shall  be  regarded  as  practising  medicine,  a 
person  engaged  in  fitting  glasses  to  the  eye, 
who  prefixes  the  title  "  Dr."  to  his  name,  and 
claims  to  be  an  ophthalmologist,  is  practis- 
ing medicine.  State  v.  Yegge,  19  S.  D.  234, 
103  N.  W.  17,  69  L.  E.  A.  504. 

45.  U.  S.  V.  Williams,  28  Fed.  Cas.  No. 
10,713,  5  Cranch  C.  C.  62. 

46.  State  v.  Welch,  129  N.  C.  579,  40 
S.  E.  120. 

47.  People  v.  Arendt,  60  111.  App.  89. 

48.  State  v.  Kendig,  133  Iowa  164,  110 
N.  W.  463;  State  v.  Van  Doran,  109  N.  C. 
864,  14  S.  E.  32;  College  des  Medecins  v. 
Tucker,  17  Quebec  Super.  Ct.  70. 

49.  District  of  Columbia. —  Springer  v. 
District  of  Columbia,  23  App.  Cas.  59. 

Kansas. —  Underwood  v.  Scott,  43  Kan. 
714,  23  Pac.  942. 

New  York. —  Thompson  v.  Staats,  15  Wend. 
395. 
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(vii)  Selling  Mechanical  Instrvmenth  or  Appliances.  A  statute  regu- 
lating the  practice  of  medicine  does  not  include  tliose  who  merely  advertise,  puff, 
or  sell  mechanical  instruments  or  devices,  although  they  profess  their  use  will  cure 
human  ills.™  But  selling  and  directing  the  application  of  plasters  for  the  cure  of 
cancer  is  "practising"  within  the  meaning  of  the  statute.''^ 

(viii)  Practising  Under  Licensed  Physician.  Liability  under  a  statute 
prohibiting  the  practice  of  medicine  without  a  license  is  not  affected  by  the  fact 
that  the  operations  were  performed  and  the  medicines  were  administered  under 
the  direction  and  charge  of  a  licensed  physician  and  surgeon.^^ 

(ix)  Practisino  After  Refusal  of  License.  Where  one  admits  practising 
without  a  license,  it  is  no  defense  to  a  prosecution  tlierefor  that  the  medical  board 
had  wrongfully  refused  to  issue  him  a  license.''^  But  the  contrary  has  also  been 
held.^" 

(x)  Practising  After  Revocation  of  License.  Under  a  statute  pre- 
scribing a  penalty  for  practising  "  without  first  having  procured  a  certificate,"  a 
conviction  caimot  be  had  for  engaging  in  practice  after  the  certificate  has  been 
revoked  for  unprofessional  conduct.^^ 

(xi)  Practising  Without  Fee  or  Reward.  The  penalty  for  practising 
medicine  without  a  license  is  usually  limited  to  the  practice  for  rewai'd  or  com- 
pensation."^ It  is  not  necessary  to  show  that  a  separate  fee  was  charged  for  any 
specified  service  or  operation,  but  it  is  sufficient  if  a  fee  was  collected  for  a  series 
of  services  or  operations  in  violation  of  the  act.^''  Neither  is  it  necessary  to  show 
that  a  charge  was  made  immediately  after  the  service  or  operation,  it  being  suf- 


North  Carolina. —  State  v.  Van  Doraiij  109 
N.  C.  864,  14  S.  E.  32. 

Ohio. —  Jordan  v.  Dayton  Overseers  of 
Poor,  4  Ohio  294. 

Canada. —  Reg.  v.  Coulson,  27  Ont.  59; 
Eeg.  V.  Howarth,  24  Ont.  561;  Reg.  v.  Hall, 
8  Ont.  407. 

50.  People  v.  Lehr,  196  III.  361,  63  N.  E. 
725  [affirming  93  111.  App.  505],  holding  that 
where  a  party  was  agent  for  the  sale  of  an 
article  or  instrument  to  be  attached  to  parts 
of  the  body,  vshich  he  advertised  would  cure 
many  diseases,  and  he  urged  people  to  buy 
it  and  try  it,  but  he  did  not  claim  to  be  a 
physician  or  to  practise  medicine,  did  not 
examine  his  patrons  or  attempt  to  ascertain 
or  tell  them  what  their  diseases  were,  and 
did  not  prescribe  or  administer  drugs  or 
remedies,  nor  apply  the  instrument  to  the 
bodies  of  purchasers,  this  was  not  the  prac- 
tice of  medicine  within  the  meaning  of  the 
title  of  the  act  of  1899,  fixing  a  penalty  for 
the  practice  of  medicine  without  a  certificate. 

51.  Provincial  Medical  Bd.  v.  Bond,  22 
Nova  Scotia  153. 

52.  State  v.  Reed,  68  Ark.  331,  58  S.  W. 
40;  State  v.  Paul,  56  Nebr.  309,  76  N.  W. 
801. 

53.  State  v.  Doerring,  194  Mo.  398,  92 
S.  VV.  489  (holding  that  if  one  substantially 
com])]ic'8  with  all  ih()  jjrovisions  of  iho.  .stat- 
ute, and  the  board  wrongfully  withholds  from 
him  a  licciiHc,  then  Ik;  iiiUMt  resort  to  somo 
aj)prfif)riii<<'  remedy  to  eoin])(!l  the  isHuanco 
of  Hiicli  lieeiiH(^)  ;  KroweiiHtrot  State,  15 
Oliio  Cir.  CA.  73,  8  Ohio  Cir.  Dee.  119. 

54.  Slate  v.  Cooper,  11  Ida.  219,  81  Pac. 
371,  377,  where  il,  Ih  Hnid  :  "  If  I  he  Hoard  of 
Meilifiil  lOxaniinerH  could  withhoid  a,  lie<'iiHe 
fifjiii   !in   a[)idieant    .    .    .    luilil   lu^  could 

[II,  C,  1,  a.  (vii)T 


appeal  to  the  courts  for  redress,  making  a 
criminal  of  him  every  time  he  prescribed  for 
or  visited  a  patient,  they  could  not  only  de- 
prive him  of  valuable  property  rights,  but- 
ruin  him  in  his  profession,  and  brand  him  as 
a  criminal." 

55.  Ex  p.  McNulty,  77  Cal.  164,  19  Pac. 
237,  11  Am.  St.  Rep.  257. 

Pending  an  appeal  from  the  action  of  the 
state  board  of  medical  examiners  in  revoking 
defendant's  license,  defendant  cannot  be  con- 
victed of  practising  without  a  license,  when 
the  judgment  of  the  board  is  finally  reversed. 
State  V.  Kellogg,  14  Mont.  451,  36  Pac.  1077. 

56.  See  the  statutes  of  the  several  states. 
See  also  State  v.  Pirlot,  20  R.  I.  273,  38  Atl. 
656,  holding  that,  although  Gen.  Laws, 
c.  165,  §  2,  makes  it  unlawful  to  practise 
medicine  without  exhibiting  and  having  reg- 
istered a  certificate,  yet,  as  section  8,  pro- 
viding a  penalty,  limits  the  fine  to  the  prac- 
tice of  medicine  for  reward  or  compensation, 
section  2  cannot  be  violated  where  a  medical 
practitioner  receives  no  compensation  for  his 
services. 

Thus  it  is  not  a  violation  of  the  statute 
for  a  person  who  docs  not  hold  himself  out 
as  a  physician  to  advise,  or  give  medicine  to, 
a  sick  person,  merely  as  a  neighbor  or  friend, 
where  no  charge  is  made,  and  no  compensa- 
tion is  expected,  for  such  services.  Nelson 
V.  State,  97  Ala.  79,  12  So.  421. 

Nor  can  a  druggist's  clerk  who  prescribes 
for  a  customer  be  convietcd  under  such  an 
act  where  no  prolit  iiuires  to  him  from  the 
fiale.  Prust  Rose,  37  Can.  ly.  J.  N.  S. 
824. 

57.  State  v.  Littooy,  37  Wash.  093,  70 
I'ae.  1135;  State  /'.  iirown,  37  Wasli.  100, 
79  I'ae.  038. 
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iicient  that  some  time  within  one  year  before  filing  the  information  a  fee  was  paid 
for  the  services  alleo-ed  to  have  been  rendered.''^ 

b.  Practising  Dentistry.  Tlie  practice  of  dentistry  has  been  defined  as  the 
treatment  of  diseases  or  lesions  of  tlie  human  teeth  or  jaws,  or  the  correction  of 
malpositions  thereof.^^  A  statute  thus  defining  dentistry  does  not  prevent  a 
licensed  surgeon  from  treating  diseases  of  the  jaws,  which  may  come  within  the 
scope  both  of  general  surgery  and  dentistry 

2.  Prosecutions  For  Practising  Without  Authority''^  —  a.  Indictment,  Infor- 
mation,''^ or  Complaint '^'^  —  (i)  In  General.  The  offense  of  practising  medicine 
without  a  license  being  purely  a  statutory  offense,  if  the  statute  so  far  individuates 
the  crime  that  the  offender  has  proper  notice  of  the  nature  of  the  charge  against 
him,  it  is  sufficient  to  charge  it  in  the  language  of  tlie  statute  or  in  terms  sub- 
staiitiallj'-  equivalent  thereto.''''  It  is  necessary  to  state  specifically  the  essential 
facts  constituting  the  offense.''^  It  is  not  suliicient  to  sustain  a  criminal  prose- 
cution of  this  kind  merely  to  charge  a  person  with  having  "  unlawfully  "  prac- 


58.  State  v.  Littooy,  37  Wash.  693,  79 
Pac.  1135;  State  v.  Brown,  37  Wash.  106,  79 
Pac.  638. 

59.  See  State  v.  Vandersluis,  42  Minn. 
129,  43  N.  W.  789,  6  L.  R.  A.  119. 

The  taking  of  an  impression,  the  making 
of  false  teeth  therefrom,  and  the  fitting  of 
such  teeth  in  the  mouth  constitute  a  "  cor- 
rection of  malposition  of  tlie  jaws,"  within 
the  meaning  of  the  statute  regulating  the 
practice  of  dentistry.  State  v.  Newton,  39 
Wash.  491,  81  Pac.  1002. 

60.  State  v.  Vandersluis,  42  Minn.  129, 
43  N.  W.  789,  6  L.  R.  A.  119. 

61.  See,  generally,  Ckiminal  Law,  12  Cyc. 
70. 

62.  Indictment  or  information  generally 
see  Indictments  axd  Informations,  22  Cyc. 
155. 

63.  Criminal  complaint  generally  see 
Criminal  Law,  12  Cyc.  291  et  seq. 

64.  Parks  v.  State,  159  Ind.  211,  64  N.  E. 
862,  59  L.  R.  A.  190;  State  v.  Edmunds,  127 
Iowa  333,  101  N.  W.  431;  Com.  v.  Campbell, 
22  Pa.  Super.  Ct.  98  (holding  that  an  indict- 
ment charging  that  defendant  did  "  engage  in 
the  practice  of  medicine  and  surgery  without 
having  complied  with  the  provisions  "  of  the 
act  of  May  18,  1893  (Pub.  Laws  94),  suffi- 
ciently sets  forth  the  violation  of  the  act, 
which  forbids  any  one  to  "  enter  upon  the 
practice  of  medicine  or  surgery  within  the 
state,  unless  he  or  she  has  complied  with  the 
provisions  of  this  act")  ;  State  Flanagan, 
25  R.  I.  369,  55  Atl.  876. 

"  Practising  as  a  physician  "  see  infra,  this 
note. 

"  Practising  medicine  "  equivalent  to  "  prac- 
tising as  a  physician." —  An  indictment  which 
alleged  that  defendant  did  practise  medi- 
cine "  sufficiently  charges  that  he  "  prac- 
tised as  a  physician,"  within  the  meaning  of 
a  statute  which  makes  it  unlawful  for  any 
person  to  so  practise  without  having  a 
license.  Whitlock  v.  Com.,  89  Va.  337,  15 
S.  E.  893. 

Practise  or  attempt  to  practise. —  An  in- 
dictment for  practising  medicine  without  a 
license,  which  charges  that  defendant  unlaw- 
fully "  did  practise  or  attempt  to  practise 


medicine  or  surgery,"  is  not  open  to  the 
objection  that  the  offenses  of  practising  and 
attempting  to  practise  are  so  distinct  that 
the  offense  is  not  sufficiently  set  out.  State 
V.  Welch,  129  N.  C.  579,  40  S.  E.  120;  State 
V.  Van  Doran,  109  N.  C.  864,  14  S.  E.  32. 

65.  O'Connor  v.  State,  46  Nebr.  157,  64 
N.  W.  719;  Denton  v.  State,  21  Nebr.  445,  32 
N.  W.  222. 

Use  of  drug,  medicine,  or  other  agency. — 
Under  Ohio  Rev.  St.  §  4403c,  prohibiting  per- 
sons from  practising  medicine,  or  prescribing, 
directing,  or  recommending  for  the  use  of 
any  person  any  drug,  medicine,  or  other 
agency  for  the  permanent  cure  or  relief  of 
any  bodily  infirmity,  unless  a  certificate  from 
the  board  of  registers  shall  be  filed,  etc.,  an 
information  charging  defendant  with  having 
for  a  fee  prescribed,  directed,  and  recom- 
mended a  system  known  as  "  christian 
science,"  or  other  agency  of  the  kind  de- 
scribed was  recommended  or  administered,  is 
insufficient.  Evans  v.  State,  9  Ohio  S.  &  C. 
PI.  Dec.  222,  6  Ohio  N.  P.  129. 

Particular  branch  of  medicine. — An  infor- 
mation under  a  statute  "  to  regulate  the 
practice  of  medicine,"  and  W"hich  requires 
that,    before    any    person    engages    in  the 

practice  of  medicine  in  any  of  its  branches 
or  departments,"  he  shall  comply  with  cer- 
tain provisions  thereof,  need  not  allege  the 
"  particular  branch  or  department "  of  medi- 
cine in  which  defendant  engaged.  Antle  v. 
State,  6  Tex.  App.  202. 

In  Texas  an  indictment  for  unlawfully  en- 
gaging in  the  practice  of  medicine  must  al- 
lege that  it  was  done  without  a  diploma,  or 
else  without  having  a  certificate  of  qualifica- 
tion from  some  authorized  board  of  medical 
examiners,  as  provided  by  statute,  or  with- 
out having  practised  five  consecutive  years  in 
the  profession;  and  it  must  be  alleged  that 
the  accused  resided  or  sojourned  in  the 
county  where  such  indictment  was  presented. 
State  V.  Goldman,  44  Tex.  104;  Carribene  v. 
State,  3  Tex.  App.  262. 

There  must  be  a  statement  of  facts  show- 
ing the  doing  by  the  accused  person  of  one 
or  more  of  the  acts  included  within  the 
statutory  definition.    O'Connor       State,  46 
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tised  medicine  in  violation  of  the  statute,  for  this  amounts  to  no  more  tlian  the 
statement  of  a  mere  legal  conclusion.'''' 

(ii)  Failure  to  Qualify.  Under  a  statute  making  it  an  offense  to  practise 
medicine  without  complying  with  the  provisions  thereof  respecting  quahtication, 
an  indictment  must  expressly  negative  the  fact  of  defendant  having  any  of  the 
quahfications  requisite  to  the  lawful  practice  of  medicine.''^  Thus  an  indictment 
whicli  does  not  allege  in  some  form  a  failure  to  register,^**  or  a  failure  to  register 
and  obtain  a  certificate,''^  or  a  failure  to  have  the  certificate  recorded,™  as  the  case 
may  be,  charges  no  offense.  The  negation  of  defendant's  qualification  must  be 
broad  enough  to  meet  the  requirements  of- the  statute."' 

(ill)  Pemson  Practised  Upon.  Since  no  individual  right  is  infringed  by 
the  practice  of  medicine  in  violation  of  the  statute,  the  indictment  need  not 
specify  on  whom  defendant  practised.'^  Furthermore  it  has  been  held  that  it  is 
not  necessary  to  charge  defendant  with  prescribing  medicine  for  human  beings  as 
distinguished  from  furnishing  medicine  for  domestic  animals.''^ 

(iv)  Reward  or  Compensation:  "Where  the  statute  does  not  contain  the 
words  "  fee  or  reward,"  an  indictment  for  practising  medicine  without  a  license 
need  not  charge  that  defendant  practised  for  "  fee  or  reward." 

(v)  JVegativing  Exceptions.  The  general  rule  as  to  exceptions,  provisos, 
and  the  like  is  that  where  the  exception  or  proviso  forms  a  portion  of  the 
description  of  the  offense  so  that  the  ingredients  thereof  cannot  be  accurately  and 
definitely  stated  if  the  exception  is  omitted,  then  it  is  necessary  to  negative  the 
exception  or  proviso.''^  But  where  the  exception  is  separable  from  the  description 
and  is  not  an  ingredient  thereof,  it  need  not  be  noticed  in  the  accusation,  for  it  is 


Nebr.  157,  64  N.  W.  719;  State  v.  Carey,  4 
Wash.  424,  30  Pac.  729. 

66.  Steuben  County  v.  Wood,  24  N.  Y. 
App.  Div.  442,  48  N.  Y.  Suppl.  471;  Schaef- 
fer  V.  State,  113  Wis.  595,  89  N.  W.  481,  Bar- 
deen,  J.,  delivering  the  opinion  of  the  court. 

The  pleader  must  go  further  and  charge 
tliat  defendant  did  practise  medicine  by  do- 
ing wliat  tlie  statute  says  it  shall  consist  in, 
following  the  statute  as  far  as  applicable  so 
as  to  bring  the  charge  clearly  within  it.  Dee 
V.  State,  68  Miss.  601,  9  So.  356;  Schaeffer 
V.  State,  113  Wis.  595,  89  N.  W.  481.  But 
see  People  v.  Phippin,  70  Mich.  6,  37  N.  W. 
888  [followed  in  White  v.  Lapeer  Cir.  Judge, 
133  Mich.  93,  94  N.  W.  601],  holding  that 
the  complaint  in  a  prosecution  for  practising 
medicine  Avitliout  a  license  need  not  specify 
the  i)articular  acts  or  means  by  which  de- 
fendant practised  medicine. 

67.  Blalocic  v.  State,  112  Ga.  338,  37  S.  E. 
361. 

68.  State  v.  Fussell,  45  Ark.  65;  DriscoU 
V.  Com.,  93  Ky.  393,  20  S.  W.  431,  703,  14 
Ky.  L.  Roj).  376. 

69.  Still c  r.  Welch,  120  N.  C.  579,  40  S.  E. 
120  (holding  tliat  iin  indic-tineiit  for  prac- 
tising medicine  williout  a  licens(v.  wiiicli  al- 
leges that  (IcrcndMiit  did  not  oxliibit  to  the 
clorlc  a  license,  nor  make  the  oath  necessary 
to  procure  regiHlration,  and  did  ])ractiRe, 
"not  then  and  there  Iniviiig  obiiiined  from 
Raid  Clerk  of  ilie  C!ourt  a  certificate  of  regis- 
tration," Hullicicntly  charges  that  defendant 
"  did  not  register  and  oliUiin  "  a  license)  ; 
Ktiil<!  V.  Call,  121  N.  C.  643,  28  S.  K.  517. 

70.  State  V.  Hathaway,  100  Mo.  230,  17 
R.  \V.  299. 

71.  Sliile  r.  Coldnijin,  41  'r<'x.  104. 
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72.  People  v.  Phippin,  70  Mich.  6,  37  N.  W. 
888 ;  State  v.  Doerring,  194  Mo.  398,  92  S.  W. 
489;  State  v.  Little,  76  Mo.  52:  State  v. 
Smith,  60  Mo.  App.  283 ;  State  v.  Van  Doran, 
109  N.  C.  864,  14  S.  E.  32;  State  v.  Martin, 
23  E.  I.  143,  49  Atl.  497. 

73.  State  v.  Kendig,  133  Iowa  164,  110 
N.  W.  463. 

74.  State  v.  Welch,  129  N.  C.  579,  40  S.  E. 
120;  State  v.  Call,  121  N.  C.  643,  28  S.  E. 
517.  See  also  Whitlock  v.  Com.,  89  Va.  337, 
15  S.  E.  893. 

Even  where,  by  statutory  definition,  the 
words  "  practise  medicine  "  embrace  the  idea 
of  exacting  compensation,  an  indictment 
charging  that  the  accused  did  unlawfully 
"  practise  medicine,"  and  expressly  negativ- 
ing his  having  any  of  the  qualifications  es- 
sential to  the  lawful  practice  of  niedicine  has 
been  held  to  be  good  in  substance,  and  s\iffi- 
cient  to  support  a  conviction,  although  there 
be  no  allegation  that  the  accused  received  or 
intended  to  receive  compensation.  Blalock  V. 
State,  112  Ga.  338,  37  S.  E.  .361. 

75.  Salter  v.  State,  44  Tex.  Cr.  501,  73 
S.  W.  3!)5;  McCann  V.  State,  40  Tex.  Cr. 
Ill,  48  S.  W.  512.  See  also  Indictments 
AND  Infoumationh,  22  Cyc.  344. 

Where  the  statute  includes  two  or  more 
classes  which  will  be  afl'ccted  thereby  —  such 
as  jihysicians  who  r<Mnove  into  the  sta.te  to 
])va('iise  after  the  passage  of  an  act  to  regu- 
late the  same,  and  ))crs()ns  who  were  resid- 
ing in  the  state  and  ])ractising  under  a 
former  act  —  the  information  nuist  show  on 
its  face  that  the  accused  does  not  behnig  to 
<Mllii'r  class.  Herring  v.  State,  114  (hv.  00, 
39  S.  K.  866;  Geo  Wo  i;.  State,  36  Nobr.  241, 
54  N.  W.  513. 
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a  matter  of  defense.™  The  rule  as  sometimes  stated  is  that,  if  the  exception  is 
found  in  tlie  enacting  clause,  it  must  be  negatived  ;  but  if  found  in  a  subsequent 
clause,  it  need  not  be."  The  negative  averment  is  taken  as  true,  unless  disproved 
by  defendant,  since  the  subject-matter  of  such  averment  lies  peculiarly  within  his 
knowledge.'^ 

(vi)  Joinder  op  Offenses.  Where  the  offense  of  practising  medicine  with- 
out autiiority  may  be  committed  in  one  or  more  of  several  ways,  the  indictment 
may,  in  a  single  count,  charge  its  commission  in  any  or  all  of  the  ways  specified, 
if  they  are  not  repugnant.'^ 

b.  Defenses.  On  a  prosecution  for  practising  medicine  without  a  license,  the 
defense  of  discrimination  against  a  particular  class  of  practitioners  is  of  no  avail.^*^ 

e.  Evidence^' — (i)  Presumptions  and  Burden  of  Proof.  On  an  indict- 
ment for  practising  medicine  without  a  license  from  the  board  of  medical 
examiners,  as  required  by  law,  the  prosecution  must  show  the  existence  of  such 
board  of  examiners,  legally  constituted,  and  a  conviction  cannot  be  sustained 
wiiere  there  was  no  such  board  de  jure}'^  Furthermore  the  state  must  prove 
beyond  a  reasonable  doubt  that  defendant  did  practise  medicine  without  a 
license.^^  After  such  proof  has  been  introduced  on  the  part  of  the  prosecution, 
the  burden  is  on  the  accused  to  show  that  he  had  a  license^*  or  other  qualification 
to  practise  as  required  by  law,^^  as  such  evidence  is  not  accessible  to  the  state,  but 
is  peculiarly  within  defendant's  knowledge,  and  under  his  control.^^  So  one  who 
seeks  protection  by  reason  of  an  exception  contained  in  the  statute  lias  the  burden 
of  proving  that  he  conies  within  the  same.^'' 

(ii)  Admissibility.  Any  competent  evidence  tending  to  show  that  defendant 
held  himself  out  as  a  medical  practitioner  is  admissible,^^  and  such  evidence  is  not 


76.  Colorado. —  Harding  v.  People,  10  Colo. 
387,  15  Pac.  727. 

Illinois. —  Williams  v.  People,  20  111.  App. 
92. 

/oH-a. —  State  v.  Kendig,  133  Iowa  164,  110 
N.  W.  463. 

Maryland. —  Watson  v.  State,  105  Md.  650, 
06  Atl.  035. 

Michigan. —  People  v.  Allen,  122  Mich.  123, 
80  N.  W.  991 ;  People  v.  Phippin,  70  Mich.  6, 
37  N.  W.  888. 

Missouri. —  State  v.  Smith,  60  Mo.  App. 
283. 

Nebraska. —  O'Connor  v.  State,  46  Nebr. 
157,  64  N.  W.  719;  Gee  Wo  v.  State,  36 
Xebr.  241,  54  N.  W.  513. 

Neio  Jersey. —  Mayer  v.  State,  64  N.  J.  L. 
323,  45  Atl.  624. 

North  Carolina. —  State  v.  Welch,  129  N.  C. 
579,  40  S.  E.  120;  State  v.  Call,  121  N.  C. 
643,  28  S.  E.  517. 

Ohio.—  Hnle  v.  State,  58  Ohio  St.  676,  51 
N.  E.  154;  Krowenstrot  v.  State,  15  Ohio 
Cir.  Ct.  73,  8  Ohio  Cir.  Dec.  119. 

Rhode  Island. —  State  v.  Flanagan,  25  R.  I. 
369,  55  Atl.  876. 

See  39  Cent.  Dig.  tit.  "  Physicians  and 
Surgeons,"  §  9.  See  also  Indictments  and 
Informations,  22  Cvc.  344. 

77.  Ferner  v.  State,  151  Ind.  247,  51  K  E. 
360;  Steuben  County  v.  Wood,  24  N.  Y.  App. 
Div.  442,  48  N.  Y.  Suppl.  471;  Antle  v. 
State,  6  Tex.  App.  202;  Logan  v.  State,  5 
Tex.  App.  306;  Blasdell  v.  State,  5  Tex.  App. 
263. 

78.  State  v.  Hathaway,  115  Mo.  36,  21 
S.  W.  1081. 

79.  State  v.  Wilhite,  132  Iowa  226,  109 


N.  W.  730;  Hale  v.  State,  58  Ohio  St.  076, 
51  N.  E.  154. 

80.  Bragg  v.  State,  134  Ala.  165,  32  So. 
767,  58  L.  R.  A.  925,  since,  if  true,  the 
remedy  is  in  the  civil  courts,  on  rejection  of 
an  application  for  a  license,  and  not  by  a 
violation  of  the  criminal  law. 

81.  Evidence  generally  see  Criminal  Law, 
12  Cyc.  379  et  scq.;  Evidence,  16  Cyc.  821 
et  seq. 

82.  U.  S.  V.  Williams,  28  Fed.  Cas.  No. 
16,713,  5  Cranch  C.  C.  62. 

83.  Benham  v.  State,  116  Ind.  112,  18 
N.  E.  454. 

84.  People  v.  Boo  Doo  Hong,  122  Cal.  606, 
55  Pac.  402;  Kettles  v.  People,  221  111.  221, 
77  N.  E.  472;  Williams  v.  People,  20  111. 
App.  92;  Benham  v.  State,  110  Ind.  112,  18 
N.  E.  454;  People  v.  Fulda,  52  Hun  (N.  Y.) 
65,  4  N.  Y.  Suppl.  945,  7  N.  Y.  Cr.  1 ;  People 
V.  Nyce,  34  Hun  (N.  Y.)  298. 

85.  Morris  v.  State,  117  Ga.  1,  43  S.  E. 
368;  State  v.  Wilson,  62  Kan.  621,  64  Pac. 
23,  52  L.  R.  A.  679;  Com.  v.  St.  Pierre,  175 
Mass.  48,  55  N.  E.  482;  Raynor  v.  State,  62 
Wis.  289,  22  N.  W.  430. 

86.  People  v.  Boo  Doo  Hong,  122  Cal.  606, 
55  Pac.  402;  State  v.  Wilson,  62  Kan.  021, 
64  Pac.  23,  52  L.  R.  A.  079. 

87.  State  v.  Hicks,  143  N.  C.  689,  57  S.  E. 
441. 

88.  Springer  v.  District  of  Columbia,  23 
Apn.  Cas.  (D.  C.)  59. 

Where  respondent  exhibited  a  sign  as  "  Dr. 
.  .  .  Magnetic  Healer,"  and  was  called  in  to 
visit  sick  persons,  and  treated  them,  and 
made  a  certificate  of  death,  and  a  medical 
practitioner's  sworn  statement,  there  is  evi- 
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rendered  inadmissible  by  the  rule  that  the  state  is  not  allowed  to  put  in  issue  the 
general  character  of  defendant.'^'*  On  behalf  of  defendant  any  legal  evidence 
tending  to  show  that  he  had  rightful  authority  to  practise,  or  that  he  was  not 
guilty  of  the  offense  charged,  is  admissible.^"  The  court  will  not  compel  a  witness 
to  produce  the  medicine  which  he  received  from  defendant."' 

(ill)  Weight  and  Sufficiency.^'^  In  a  prosecution  against  one  for  ]jractising 
as  a  physician  without  a  diploma,  the  existence  of  the  diploma  is  prima  facie 
evidence  of  a  right  to  it."^  In  some  states  it  is  provided  by  statute  that  the  use 
by  a  person  of  the  title  "  Dr.,"  "  Doctor,"  etc.,  or  the  exposure  of  a  sign,  circular, 
or  advertisement  indicating  the  occupation  of  the  person  shall  be  prima  facie 
evidence  that  he  is  practising  medicine."^  Proof  that  defendant  attended  a  single 
case  and  held  himself  out  to  the  community  as  a  physician  is  sufficient  to  warrant 
a  conviction."^  Although  defendant,  to  constitute  guilt,  must  have  practised  for 
compensation  and  reward,  the  state  need  not  prove  the  actual  receipt  of  such 
compensation."^  Uncorroborated  testimony  of  employees  of  a  dental  society  may 
be  sufficient  to  suj^port  a  conviction."'' 

d.  Variance.  Proof  that  defendant  acted  either  as  a  physician  or  surgeon  is 
sufficient  to  support  an  information  charging  that  he  held  himself  out  as  a  physi- 


dence  that  he  held  himself  out  as  a  medical 
practitioner.  People  v.  Phippin,  70  Mich.  6, 
37  N.  W.  888. 

A  medical  practitioner's  sworn  statement, 
a  certificate  of  deaths  and  a  report  of  in- 
fectious diseases,  executed  by  respondent,  are 
admissible  to  show  that  he  held  himself  out 
as  a  medical  practitioner.  People  v.  Phippin, 
70  Mich.  6,  37  N.  W.  888. 

A  business  card  of  defendant,  containing 
his  name,  with  the  title  "  Dr."  prefixed,  and 
advertising  himself  as  pharmacist  and  chem- 
ist, and  with  having  a  free  dispensary  at 
his  place  of  business,  where  registered  physi- 
cians were  in  attendance  daily  to  give  medi- 
cal and  surgical  advice  free  of  charge,  is 
admissible  as  a  declaration  of  defendant  tend- 
ing to  prove  that  he  had  been  engaged  in 
carrying  on  the  prohibited  business,  which 
was  corroborative  of  the  proof  offered  in 
support  of  the  offense  charged.  Mayer  v. 
State,  C4  N.  J.  L.  323,  45  Atl.  624. 

89.  Antle  v.  State,  6  Tex.  App.  202. 

90.  See  cases  cited  infra,  this  note. 
Services  rendered  without  compensation. — 

Com.  V.  St.  Pierre,  175  Mass.  48,  55  N.  E. 
482. 

Possession  of  diploma. —  In  a  prosecution 
under  Wis.  Laws  (1881),  c.  250,  §  1,  pro- 
hibiting a  person  from  prefixing  the  title  of 
"  doctor "  to  his  name  without  having  a 
diploma  from  a  duly  incorporated  medical 
society  or  collego,  it  is  error  to  reject  a 
dii)h)iiia  ofl'crcd  in  evidence  by  defendant,  on 
the  ground  that  its  articles  of  incorporation 
(lid  Jiot  (Icchire  tliat  siich  i)owcr  existed,  it 
not  licing  ncccssiiiy  th;(t  th(^  lU'liclos  of  in- 
cori)oration  of  a  iiicdicii]  colleger  should  desig- 
nate witii  par(ic\ilariiy  all  the  jiowors  wbi(^li 
it  may  exercise  wlien  duly  iii('orj)oral<"d. 
Wendei  Stale,  02  Wis.  300,  22  N.  W.  435. 
Hut  in  a  prosecution  of  a  physician  for  prac- 
tising without  a  certificate  count crsigncd  by 
the  senior  cciiHor  of  the  Htn.le  medical  asso- 
cintion,  in  violation  of  Ala.  Oode  (1890), 
fi   533.'!,   (lefi'iKinnl.'H  diploniiv    and   ])roof  of 
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the  length  of  time  he  practised  medicine  are 
inadmissible.  Brooks  v.  State,  146  Ala.  153, 
41  So.  156. 

Evidence  that  other  physicians  had  no  cer- 
tificates is  inadmissible.  Brooks  v.  State,  146 
Ala.  153,  41  So.  156. 

Refusal  to  issue  certificate. —  A  person 
charged  with  having  practised  medicine  with- 
out a  proper  certificate  cannot  show  that  the 
state  board  acted  unjustly  in  refusing  him 
one.  Krowenstrot  v.  State,  15  Ohio  Cir.  Ct. 
73,  8  Ohio  Cir.  Dec.  119;  State  v.  Littooy, 
37  Wash.  693,  79  Pac.  1135;  State  v.  Brown, 
37  Wash.  106,  79  Pac.  038. 

91.  U.  S.  V.  Williams,  28  Fed.  Cas.  No. 
16,713,  5  Cranch  C.  C.  62. 

92.  Evidence  held  suflScient  to  justify  con- 
viction see  Ferner  v.  State,  151  Ind.  247,  51 
N.  E.  360;  Benham  v.  State.  IIC  Ind.  112, 
18  N.  E.  454;  State  v.  Kendig,  133  Iowa  164, 
110  N.  W.  463;  State  v.  Hoflf,  75  Kan.  585, 
90  Pac.  279,  12  L.  R.  A.  N.  S.  1094;  State 
V.  Oredson,  96  Minn.  509,  105  N.  W.  188; 
People  V.  Somme,  120  N.  Y.  App.  Div.  20,  104 
N.  Y.  Suppl.  946  [affirmed  in  190  N.  Y. 
541,  83  N.  E.  1128];  Payne  v.  State,  112 
Tenn.  587,  79  S.  W.  1025;  State  v.  Lawson, 
40  Wash.  455,  82  Pac.  750;  State  v.  Sexton, 
37  Wash.  110,  79  Pac.  034. 

93.  Wendei  v.  State,  62  Wis.  300,  22  N.  W. 
435;  Raynor  v.  State,  62  Wis.  289,  22  N.  W. 
430. 

94.  Mayer  v.  State,  64  N.  J.  L.  323,  45 
Atl.  024. 

But  evidence  that  there  appeared  in  a  cer- 
tain newspaper  an  advertisement  of  a  doctor 
having  tlio  same  name  as  accused  is  insnili- 
ciont  to  warrant  a  conviction,  since  it  can- 
not be  |)rosuin(>d  tliat  the  advert  isoniciit  was 
autliori/.ed  by  defendant,  nor  that  lie  was  the 
l)erson  named  in  the  advertisement.  State  i;. 
Dunham.  31  Wnsli.  030.  72  Pac.  459. 

95.  Antle  r.  State,  0  Tex.  App.  202. 

96.  Stale  r.  iliilc,  15  Mo.  006. 

97.  IVoi)le  r.  Stein,  112  N.  Y.  App.  Div. 
H9(l,  !)7  N.  Y.  Supi)l.  923. 
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cian  and  surgeon.^^  So  ])i'oof  that  defendant  engaged  in  any  branch  or  department 
of  medicine  sustains  tlie  allegation  that  he  engaged  in  the  practice  of  medicine.'^ 
Since  the  time  of  the  commission  of  the  offense  is  not  of  the  essence  thereof,  it  is 
not  necessary  to  prove  that  the  offense  charged  was  committed  on  the  precise  date 
alleged ;  proof  that  it  occurred  on  any  daj^  within  the  period  of  limitation  and 
before  the  tiling  of  the  information  is  sufficient.^ 

e.  Questions  Fop  Jury.'^  Where  a  statute  regulating  the  practice  of  medicine 
does  not  declare  what  speciiic  acts  shall  constitute  "  practising  medicine,"  or  what 
it  is  to  "  publicly  profess  to  do  so,"  both  of  Avhich  are  prohibited  unless  the  person 
so  doing  has  obtained  a  license,  it  is  for  the  courts  to  determine  whether  the  facts 
and  proof  in  a  particular  case  bring  it  within  the  terms  of  the  statute,  taking  these 
in  the  sense  in  which  they  are  couunonly  understood.^  But  where  the  acts  which 
shall  constitute  the  practice  of  medicine  are  defined  by  statute,  whether  or  not 
defendant  has,  by  his  conduct,  brought  himself  within  such  definition,  is  a  question 
for  the  jury.* 

f.  Instructions.  The  instructions  must  conform  to  the  pleadings  and  the  evi- 
dence.^ Where,  under  the  statute,  the  possession  of  either  a  license  or  a  diploma 
would  preserve  a  physician  from  prosecution,  it  is  error  to  instruct  that  if  defend- 
ant had  practised  medicine  without  having  a  license  and  a  diploma  the  jury 
should  convict.^  It  is  not  necessary  for  the  court  to  instruct  the  jury  as  to  the 
law  of  costs  in  case  of  acquittal.'' 

g".  Verdict.  Upon  an  indictment  under  a  statute  which  makes  it  a  mis- 
demeanor for  any  person  to  practise  medicine  for  fee  or  reward  without  a  license, 
a  special  verdict  which  does  not  find  that  defendant  practised  "  for  fee  or 
reward"  will  not  justify  a  conviction.^ 

h.  Review^  —  (i)  In  General.  The  admission  of  incompetent  evidence 
which  could  not  have  harmed  defendant  is  not  reversible  error.^"  Where  the 
charge  of  the  court  is  not  in  the  record,  it  will  be  presumed  that  the  jury  were 
properly  instructed  as  to  the  offense  for  which  defendant  was  on  trial.^^ 

(ii)  Record.  The  record  of  a  summary  conviction  under  the  Ontario  Medi- 
cal Act  for  illegally  practising  medicine  must  set  out  the  particular  act  or  acts 
which  constitute  the  practising ;  and  should,  if  possible,  state  the  facts  necessary 
to  bring  it  within  the  statute." 

i.  Effect  of  Conviction.  Where  the  offense  denounced  by  the  statute  is  of 
such  a  continuous  nature  as  to  subject  the  violator  to  but  one  conviction  for 


98.  Com.  V.  St.  Pierre,  175  Mass.  48,  55 
N.  E.  482. 

99.  Antle  v.  State,  6  Tex.  App.  202. 

1.  Kettles  V.  People,  221  111.  221,  77  N.  E. 
472;  State  r.  Littoov,  37  Wash.  693,  79  Pae. 
1133;  State  v.  Brown,  37  ^Yasll.  106,  79  Pac. 
638. 

2.  Right  to  trial  by  jury  in  prosecutions 
for  practising  without  authority  see  Juries, 
24  Cyc.  142  et  seq. 

3.  Springer  v.  District  of  Columbia,  23 
App.  Cas.  (D.  C.)  59. 

4.  State  V.  Heath,  125  Iowa  585,  101  N.  W. 
429. 

5. '  State  V.  Heffernan,  28  R.  I.  20,  65  Atl. 
284,  holding  that  an  instruction  that  a  per- 
son who  uses  neither  drugs  nor  medicine  can- 
not be  said  to  engage  in  tlie  practice  of  medi- 
cine was  inapplicable  where  the  evidence 
showed  that  defendant  used  nerve  food  which 
he  claimed  supplied  the  capillary  nerves  of 
the  entire  body,  and  was  very  good  for  all 
ailments. 

6.  Aldenhoven  v.  State,  42  Tex.  Cr.  6,  56 
S.  W.  914. 

[99] 


7.  Com.  V.  Clymer,  30  Pa.  Super.  Ct.  61. 

8.  State  V.  Call,  121  N.  C.  643,  28  S.  E. 
517. 

9.  Review  generally  see  Ceiminal  La.w,  12 
C'vc.  331  et  seq.,  792  et  seq. 

10.  Eaynor  v.  State,  62  Wis.  289,  22  N.  W. 
430. 

11.  Eichardson  v.  State,  47  Ark.  562,  2 
S.  W.  187. 

12.  Ont.  Eev.  St.  (1897)  c.  176,  §  49; 
Ont.  Eev.  St.  (1887)  c.  148,  §  45. 

13.  Eeg.  V.  Whelan,  4  Can.  Cr.  Cas.  277; 
Eeg.  V.  Coulson,  24  Ont.  246. 

14.  Eeg.  V.  Hessel,  44  U.  C.  Q.  B.  51.  See 
also  Criminal  Law,  12  Cyc.  328  et  seq. 

InsufScient  statement.— A  conviction  stat- 
ing the  offense  as  having  been  committed  be- 
tween dates  specified,  by  prescribing,  etc.,  for 
a  certain  person  will  be  set  aside  if  the 
evidence  discloses  no  offense  as  regards  the 
attendance  upon  such  person;  and  it  cannot 
be  sustained  by  proof  of  altogether  separate 
offenses  shown  to  have  been  committed 
within  the  stated  time  as  regards  other  per- 
sons.   Reg.  V.  Whelan,  4  Can.  Cr.  Cas.  277. 
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the  whole  period  of  time  next  before  the  institution  of  the  prosecution,  a  con- 
viction nnder  one  indictment  is  a  bar  to  proceedings  under  otlier  similar  indict- 
ments for  previous  acts,  although  eacli  in  itself  constituted  the  practise  of 
medicine.'^ 

III.  RELATION  TO  PATIENT. 

A.  Nature  of  Relation.  The  relation  of  a  physician  to  his  patient  is  one  of 
trust  and  confidence,  and  while  such  relation  does  notp<jr  se,  forbid  the  acceptance 
of  a  gift  or  conveyance  by  him  from  his  patient,"  tlie  burden  is  on  the  physician 
to  prove  that  such  gift  or  conveyance  was  fairly  and  honestly  obtained,  and  that 
the  transaction  was  above  suspicion."  Any  settlement  made  by  a  patient  through 
his  phj'sician,  in  consequence  of  advice  given  mala  fide,  will  be  set  aside. ^® 

B.  Deg-ree  of  Skill  and  Care  Required  — l.  General  Rule  —  a.  As  to 
Ordinary  Practitioners.  A  physician  or  surgeon  undertaking  the  treatment  of  a 
jDatient  is  not  required  to  exercise  the  highest  degree  of  skill  possible.  Heisordy 
required  to  possess  and  exercise  that  degree  of  skill  and  learning  ordinarily  pos- 
sessed and  exercised  by  the  members  of  his  profession  in  good  standing,  pi-actising 
in  similar  localities,  and  it  is  his  dutj'  to  use  reasonable  care  and  diligence  in  the 
exercise  of  his  skill  and  the  application  of  his  learning,  and  to  act  according  to  his 
best  judgment.-"^ 


15.  Wilson  V.  Com.,  119  Ky.  769,  82  S.  W. 
427,  26  Kv.  L.  Rep.  68.5. 

16.  Audenreid's  Appeal,  89  Pa.  St.  114,  33 
Am.  Rep.  731;  Audenreid  f.  Walker,  11  Phila. 
(Pa.)  183. 

17.  Unruh  r.  Lukens,  166  Pa.  St.  324,  31 
Atl.  110,  holding  that  the  fairness  of  such  a 
transaction  is  not  established  by  evidence 
that  the  physician  rendered  professional  serv- 
ices for  a  number  of  years  without  compensa- 
tion, where  he  does  not  attempt  to  fix  their 
value. 

18.  Eowe  V.  Grand  Trunk  R.  Co.,  16  U.  C. 
C.  P.  500.    See  also  Contracts,  9  Cyc.  458. 

19.  Alabama. —  McDon'ald  v.  Harris,  131 
Ala.  359,  31  So.  548. 

Connecticut . —  Landon  V.  Humphrey,  9 
Conn.  209,  23  Am.  Dec.  333. 

Illinois. —  Quinn  v.  Donovan,  85  111.  194; 
Hallam  v.  Moans,  82  111.  379,  25  Am.  Rep. 
328;  McNevins  v.  Lowe,  40  111.  209;  Ritchey 
V.  West,  23  111.  385;  Holtzman  v.  Hoy,  19 
111.  App.  459. 

loua. —  Peck  v.  Hutchinson,  88  Iowa  320, 
55  N.  W.  511:  Bowman  i.  Woods,  1  Greene 
441. 

Kansas. —  Brannor  Stormont,  9  Kan.  51; 
Tefi't  V.  Wilcox,  6  Kan.  46. 

;l/atnc.— Ramsdell  r.  Grady,  97  Me.  319, 
54  Atl.  763;  Cayford  v.  Wilbur,  86  Me.  414, 
29  Atl.  1117;  Patten  r.  \\  ig'/m,  51  Me.  594, 
81  Am.  Doc.  593;  Simonds  r.  Henry,  39  Me. 
155,  03  Am.  Dec.  611;  Howard  r.  Grover,  28 
Me.  97,  48  Am.  Dee.  478. 

Maryland. —  jSlate  r-.  llousekoc])cr,  70  Md. 
102,  I'O  Atl.  382,  1  1  Am.  St.  Kep.  340,  2 
L.  R.  A.  587. 

Michigan. —  Hesse  «.  Kiiipix'l,  1  Midi.  N.  P. 
109. 

Minnesota. —  Getelicll      Mill,  21  Minn.  464. 

Missouri. —  McMurdock  /■.  K  iiiilicrlin,  23 
Jfo.  Ajip.  C23. 

Nebraska,. —  Van  Skiko  r.  I'otlci',  53  Ncbr. 
28,  73  N.  W.  295;  lifwitt  f.  KiHcnliart,  30. 
Ncbr.  704,  55  N.  W.  252. 
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'New  Hampshire. —  T^eighton  v.  Sargent,  27 
N.  H.  460,  59  Am.  Dec.  388. 

New  York. —  Pike  v.  Honsinger,  155  N.  Y. 
201,  49  N.  E.  760,  63  Am.  St.  Rep.  655; 
Link  V.  Sheldon,  136  N.  Y.  1,  32  N.  E.  690; 
Carpenter  v.  Blake,  60  Barb.  488  {reversed 
on  other  grounds  in  50  iST.  Y.  696]  ;  Bellinger 
V.  Craigue,  31  Barb.  534;  Graves  v.  Santway, 
2  Silv.  Sup.  67,  6  N.  Y.  Suppl.  892 ;  Rowe  "v. 
Lent,  17  N.  Y.  Suppl.  131;  Becker  v.  Jan- 
inski,  15  N.  Y.  Suppl.  675,  27  Abb.  N.  Cas. 
45 ;  Wells  v.  World's  Dispensary  Medical 
Assoc.,  9  N.  Y.  St.  452. 

07iio.— Gillette  v.  Tucker,  67  Ohio  St.  100, 
05  N.  E.  805,  93  Am.  St.  Rep.  639;  Tish  v. 
Welker,  5  Ohio  S.  &  C.  PL  Dec.  725,  7  Ohio 
N.  P.  472. 

Orec/on. —  Langford  v.  Jones,  18  Oreg.  307, 
22  Pac.  1064;  Heath  i:  Glisan,  3  Greg.  64. 

Pennsylvania. —  McCandless  r.  McWha,  22 
Pa.  St.  261;  Wohlert  v.  Seibert,  23  Pa. 
Super.  Ct.  213 ;  Braunberger  v.  Cleis,  13  Am. 
L.  Reg.  587;  ITaire  v.  Reese,  7  Phila.  138. 

Tennessee. —  Wood  v.  Clapp,  4  Sneed  65. 

England. —  Lanphier  v.  Phipos,  8  C.  &  P. 
475,  34  E.  C.  L.  844. 

See  39  Cent.  Dig.  tit.  "  Physicians  and 
Surgeons,"  §  21. 

"  The  physician  ...  is  not  a  guarantor, 
without  exju'css  contract,  of  tlio  good  ell'octs 
of  his  treatment,  but  he  only  undertakes  to 
do  what  can  ordinarily  be  done  under  similar 
circumstances."  Ordronaux  Jur.  Med.  42 
\quoled  in  Ely  v.  Wilbur,  49  N.  J.  L.  085,  10 
Atl.  358,  441, "60  Am.  Rop.  668]. 

An  oculist  who  treats  a  patient  must  exer- 
cise the  care  and  skill  usually  exercised  by 
oculists  in  good  standing,  and  is  liable  for 
gross  iiiislakes.  Stern  r.  Lnniig,  10(i  La.  738, 
31  So.  303. 

A  veterinary  surgeon,  in  the  absence  of  a 
H|i('cial  colli  nicl,  eiignges  to  use  such  roaaon- 
able  skill,  (liligi'iic(\  and  atlciiliou  as  may  be 
ordinarily  expected  of  ])ersons  in  that  jiro- 
fcssion.    lie  does  not  undertake  to  use  the 
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b.  As  to  Specialists.  A  physician  holding  himself  out  as  having  special 
knowledge  and  skill  in  the  treatment  of  particular  diseases  is  bound  to  bring  to 
the  discharge  of  his  duty  to  a  patient  employing  him  as  such  specialist,  not  merely 
the  average  degree  of  skill  possessed  by  general  practitioners,  but  that  special 
degree  of  skill  and  knowledge  possessed  by  physicians  who  are  specialists  in  the 
treatment  of  such  disease,  in  the  light  of  the  present  state  of  scientific  knovpledge.^" 

2.  Necessity  of  Follow^ing  Professed  or  Recognized  School,  System,  or  Treat- 
ment. Physicians  are  bound  by  what  is  universally  settled  in  the  profession 
but  the  mere  fact  that  writers  on  the  treatment  of  a  certain  ailment  or  prac- 
tical surgeons  prescribe  a  certain  mode  of  treatment  does  not  make  it  incumbent 
on  a  surgeon  called  to  treat  the  ailment  to  conform  to  such  system.^^  If  the  case 
is  a  new  one,  the  patient  must  trust  the  skill  and  experience  of  the  physician 
called,  and  likewise,  if  his  injury  or  disease  is  attended  with  injury  to  other  parts, 
or  other  diseases  develop  for  whicli  there  is  no  established  mode  of  treatment 
but  where  the  settled  practice  allows  but  one  course  of  medical  treatment  in  the 
case,  any'departure  of  a  physician  therefrom  may  be  regarded  as  the  result  of 
want  of  knowledge  or  attention.^^  "Where  there  are  different  schools  of  practice, 
all  that  any  physician  undertakes  is  that  he  understands  and  will  faithfully  treat 
the  case  according  to  the  recognized  rules  of  his  particular  school.^^  To  constitute 
a  school  of  medicine  under  this  rule,  it  must  have  rules  and  principles  of  practice 
for  the  guidance  of  all  its  members,  as  respects  principles,  diagnosis,  and  remedies, 
which  each  member  is  supposed  to  observe  in  any  given  case.^® 


highest  degi-ee  of  skill,  nor  an  extraordinary 
amount  of  diligence.  Barney  v.  Pinkham,  29 
Nebr.  350,  45  N.  W.  694,  26  Am.  St.  Eep. 
389. 

"  Ordinary  skill,"  within  the  meaning  of 
the  rule  that  a  physician  or  surgeon  is  only 
required  to  exercise  ordinary  care  and  skill, 
means  such  degree  of  skill  as  is  commonly 
possessed  by  men  engaged  in  the  same  pro- 
fession. Boon  V.  Murphy,  108  N.  C.  187,  12 
S.  E.  1032;  Heath  v.  Giisan,  3  Oreg.  64. 

In  use  of  X-rays. —  In  an  action  against  a 
physician  for  negligence  in  applying  to  plain- 
tiff's body  X-rays  to  locate  a  foreign  sub- 
stance thought  to  be  in  his  lungs,  the  rule  of 
liability  is  the  same  as  in  other  actions  for 
malpractice,  requiring  ordinary  care  and  pru- 
dence. Henslin  v.  Wheaton,  91  Minn.  219, 
97  N.  W.  882,  103  Am.  St.  Rep.  504,  64 
L.  R.  A.  126. 

Effect  of  refusal  of  assistance  from  other 
physicians. —  The  measure  of  skill  which  a 
physician  is  bound  to  exercise  is  not  affected 
by  his  refusal  of  the  proffer  of  assistance 
from  other  physicians.  Potter  v.  Warner,  91 
Pa.  St.  362,  36  Am.  Rep.  668. 

The  term  "  duties  of  physician,"  as  used 
in  a  contract  with  a  physician  and  surgeon 
for  their  performance,  includes  in  its  general 
and  ordinary  acceptation  surgery,  as  well  as 
the  administration  of  medicine.  Wetherell 
V.  Marion  County,  28  Iowa  22.  See  Clinton 
County  V.  Ramsey,  20  111.  App.  577,  for  simi- 
lar interpretation  of  words  "  medical  treat- 
ment." 

20.  Baker  v.  Hancock,  29  Ind.  App.  456, 
63  N.  E.  323,  64  N.  E.  38,  holding  further 
that  the  question  when  a  physician  becomes 
a  specialist  is  not  one  of  law,  but  one  of 
fact  primarily  for  his  own  determination ; 
but,  when  he  holds  himself  out  as  a  special- 


ist, it  becomes  his  duty  to  use  that  degree  of 
skill  which  such  a  practitioner  of  necessity 
should  possess. 

21.  Burnham  v.  Jackson,  1  Colo.  App.  237, 
28  Pae.  250;  Tefft  v.  Wilcox,  6  Kan.  46; 
Hesse  v.  Knippel,  1  Mich.  N.  P.  109,  where 
it  is  said  that  a  physician  cannot  try  ex- 
periments with  his  patients  to  their  injury. 

22.  Burnham  v.  Jackson,  1  Colo.  App.  237, 
28  Pac.  250. 

23.  Carpenter  v.  Blake,  60  Barb.  (N.  Y.) 
488  {reversed  on  other  grounds  in  50  N.  Y. 
696]. 

24.  Patten  v.  Wiggin,  51  Me.  594,  81  Am. 
Dec.  593;  Carpenter  v.  Blake,  60  Barb. 
(N.  Y. )  488  [reversed  on  other  grounds  in  50 
N.  Y.  606],  holding  that  if  writers  on  the 
treatment  of  dislocations,  or  if,  in  the  ab- 
sence of  such  authority,  practical  surgeons, 
prescribe  a  mode  of  reducing  them,  and  of 
treating  the  joint  after  the  bones  are  re- 
placed, it  is  incumbent  on  surgeons  called  to 
treat  such  an  injury  to  conform  to  the  sys- 
tem of  treatment  thus  established ;  .  and,  if 
they  depart  from  it,  they  do  it  at  their 
peril. 

25.  Force  v.  Gregory,  63  Conn.  167,  27 
Atl.  1116,  38  Am.  St.  Rep.  371,  22  L.  R.  A. 
343;  Bowman  v.  Woods,  1  Greene  (Iowa) 
441;  Patten  v.  Wiggin,  51  Me.  594,  81  Am. 
Dec.  593;  Martin  v.  Courtney,  75  Minn.  255, 
77  N.  W.  813. 

Known  and  recognized  system. —  It  is  suffi- 
cient if  the  practitioner  follow  a  known  and 
recognized  system.  Williams  v.  Poppleton,  3 
Oreg.  139. 

26.  Grainger  v.  Still,  187  Mo.  197,  85 
S.  W.  1114,  70  L.  R.  A.  49;  Nelson  v.  Har- 
rington, 72  Wis.  591,  'lO  N.  W.  228,  7  Am. 
St.  Rep.  900,  1  L.  R.  A.  719.  See  also 
Longan  v.  Weltmer,  180  Mo.  322,  79  S.  W. 
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3.  Depending  on  Nature  or  Character  of  Injury  or  Disease.  Wliatever  may 
be  the  character  of  the  injury  or  disease  a  pliysiciau  is  called  on  to  treat,  lie  is 
only  held  to  employ  reasonable  care  and  skill,  to  exercise  only  that  degree  of 
skill  whicli  is  ordinarily  possessed  by  members  of  the  profession  in  like  localities. 
He  is  not  required  to  exercise  care  and  skill  proportionate  to  the  character  of 
the  injury  or  disease  he  treats,  and  he  is  not  liable  if  he  does  not  treat  a  severe 
injury  with  such  skill  as  its  severity  reasonably  demands.^^ 

4.  Depending  on  State  of  Profession.  In  determining  the  degree  of  learning 
and  skill  required  of  a  physician,  regard  must  be  had  to  the  state  of  medical 
science  at  the  time.'^^  It  has  been  held  erroneous,  however,  to  charge  that  the 
skill  required  is  such  as  thoroughly  educated  physicians  ordinarily  exercise,  as  this 
lays  down  too  high  a  test.^^- 

5.  Depending  on  Locality  of  Practice.  Although  there  are  some  authorities 
"which  tend  to  support  the  rule  that  a  physician  is  bound  to  exercise  only  such  a 
degree  of  care  as  is  ordinarily  exercised  in  his  profession  in  the  particular  locality 
in  which  he  practises,*  the  better  and  moi-e  correct  rule  is  that  a  physician  and 
surgeon  is  required  to  exercise  that  degree  of  knowledge,  skill,  and  care  which 
physicians  and  surgeons  practising  in  similar  localities  ordinarily  possess."^ 


655,  103  Am.  St.  Rep.  573,  64  L.  R.  A. 
969. 

Christian  science  and  clairvoyancy  not  be- 
ing recognized  schools  of  medicine,  one  who 
professes  to  cure  disease  by  those  systems  of 
treatment  miist  be  held  to  the  standard  of 
care  of  the  ordinary  physician  in  good  stand- 
ing. Nelson  v.  Harrington,  72  Wis.  591,  40 
N.  W.  228,  7  Am.  St.  Rep.  900,  1  L.  R.  A. 
719.  Contra.  Spead  v.  Tomlinson,  73  N.  H. 
46,  59  Atl.  376,  68  L.  R.  A.  432. 

27.  Utley  k.  Burns,  70  111.  162. 

28.  Indiana. —  Baker  v.  Hancock^  29  Ind. 
App.  456,  63  N.  E.  323,  64  N.  E.  38. 

/oiOT.— Ferrell  v.  Ellis,  129  Iowa  614,  105 
N.  W.  993;  Peck  v.  Hutchinson,  88  Iowa 
320,  55  N.  W.  511;  Almond  v.  Nugent,  34 
Iowa  300,  11  Am.  Rep.  147;  Smothers  v. 
Hanks,  34  Iowa  286,  11  Am.  Rep.  141. 

Michigan. —  Hitchcock  v.  Burgett,  38  Mich. 
501. 

Minnesota. —  Staloch  v.  Holm,  100  Minn. 
270,  111  N.  W.  264,  9  L.  R.  A.  N.  S.  712. 

North  Carolina. —  McCracken  v.  Smathers, 
122  N.  C.  799,  29  S.  E.  354. 

Ohio.—  Gillette  V.  Tucker,  67  Ohio  St.  106, 
05  N.  E.  865,  93  Am.  St.  Rep.  039. 

I'ennsylvania. —  Englisli  v.  Free,  205  Pa. 
St.  624,  55  Atl.  777;  McCandless  v.  McWha, 
22  Pa.  St.  261 ;  Haire  v.  Reese,  7  Phila.  138. 

Rhode  Island. — ■  Bigney  v.  Fisher,  26  R.  I. 
402,  59  Atl.  72. 

M'e.st  Virginia. —  Dye  v.  Corhin,  59  W.  Va. 
266,  53  S.  E.  147. 

See  39  Cent.  Dig.  tit.  "  Physicians  and 
Surgeons,"  §  20. 

29.  Peck  V.  Hutchinson,  88  Iowa  320,  55 
N.  VV.  511;  Hitchcock  v.  Burgett,  38  Mich. 
r.Ol.  But  see  McCandless  v.  McWha,  22  Pa. 
St.  201. 

The  true  measure  is  that  degree  of  skill 
finlinarily  exercised  in  tiu;  |)n)r<!SHion  by  the 
jr]cii]ln'i-H  thereof  as  a  body,  1  he,  av<!rage  of 
Hl:ill  niul  (liligence  ordinarily  ('xc^rcised  by 
llie  (irfifcHsion  iis  a,  vvliolc  ;  not  tliat  exercised 
by  (he  1  lifnonghiy  ediiealed,  nor  yet  that  ex- 
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ercised  by  the  moderately  educated,  nor 
merely  of  the  well  educated,  but  the  average. 
Almond  v.  Nugent,  34  Iowa  300,  11  Am.  Rep. 
147;  Smothers  V.  Hanks,  34  Iowa  286,  11 
Am.  Rep.  141. 

30.  Wood  V.  Wyeth,  106  N.  Y.  App.  Div. 
21,  94  N.  Y.  Suppl.  360;  Hatliorn  v.  Rich- 
mond, 48  Vt.  557. 

31.  Indiana. —  Gramm  v.  Boener,  56  Ind. 
497,  501  (where  it  was  said:  "It  will  not 
do,  as  we  think,  to  say,  that  if  a  surgeon  or 
pliysician  has  exercised  such  a  degree  of  skill 
as  is  ordinarily  exercised  in  the  particular 
locality  in  which  he  practises,  it  will  be  suffi- 
cient. There  might  be  but  few  practising  in 
the  given  locality,  all  of  whom  might  be 
quacks,  ignorant  pretenders  to  knowledge  not 
possessed  by  them,  and  it  would  not  do  to 
say,  that,  because  one  possessed  and  exercised 
as  much  skill  as  the  others,  he  could  not  be 
chargeable  with  the  want  of  reasonable 
skill")  ;  Thomas  v.  Dabblemont,  31  Ind.  App. 
146,  67  N.  E.  463 ;  Baker  v.  Hancock,  29  Ind, 
App.  456,  63  N.  E.  32.3,  64  N.  E.  38]. 

/oi(?a.— Ferrell  v.  Ellis,  128  Iowa  614,  105 
N.  W.  993 ;  Dunbauld  v.  Thompson,  109  Iowa 

199,  80  N.  W.  324;  Whitesell  v.  Hill,  101 
Iowa  629,  70  N.  W.  750,  37  L.  R.  A.  830. 
But  see  Whitesell  v.  Hill,  (1896)  60  N.  W. 
894. 

Kentucky. —  Burk  v.  Foster,  114  Ky.  20, 
69  S.  W.  1()96,  24  Ky.  L.  Rep.  791,  59  L.  R.  A. 
277;  Dorris  r.  Waiford,  100  S.  W.  312,  30 
Ky.  L.  Rep.  963,  9  L.  R.  A.  N.  S.  1090. 

'MasmchunctiR. —  Small  r.  Howard,  128 
Mass.  131,  35  Am.  Rep.  363. 

North  Carolina. —  McCracken  V.  Smathera, 
122  N.  C.  799,  20  S.  K.  354. 

Rhode  Inland. —  Bigney  v.  Fisher,  20  R.  I. 
402,  59  Atl.  72. 

WcM  Virfiinia. —  Dye  v.  Corbin,  59  W.  Va. 

200,  53  S.  E.  147. 

Canada. —  Zirklcr  v.  Robertson,  30  Nova 
Scdiia  61. 

See  39  Cent.  Dig.  tit.  "  Physicians  and 
SurgoouH,"  §  27. 
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6.  Depending  on  Compensation.  The  fact  that  a  physician  or  surgeon  renders 
liis  services  gnituitousiy  does  wot  absolve  him  from  tlie  duty  to  use  reasonable  and 
ordinary  care,  skill,  and  diligence/^  But  if  one  does  not  profess  to  be  a  physician, 
or  to  practise  as  such,  and  is  merely  asked  his  advice  as  a  friend  or  neighbor,,  lie 
incurs  no  professional  responsibility.'^^ 

7.  Insurance  of  Cure  or  Benefit.  In  the  absence  of  a  special  contract  to  that 
effect,'^  a  physician  does  not  warrant  or  insure  that  his  treatment  will  be  success- 
ful or  even  beneticial,"^  and  he  is  not  responsible  in  damages  for  want  of  success, 
unless  it  be  shown  to  result  from  a  waut  of  ordinary  skill  or  diligence.^^ 

8.  In  Determining  Nature  of  Injury  or  Malady  and  Mode  of  Treatment.  A 
physician  or  surgeon  is  bound  to  use  reasonable  knowledge  and  care  in  learning 
the  condition  of  his  patient,  in  ascertaining  if  an  operation  is  necessary,  in  deter- 
mining whether  the  time  and  place  are  proper,  and  in  making  a  diagnosis  of  the 
case.**' 

9.  In  Discontinuing  Attendance.  A  physician,  responding  to  the  call  of  a 
patient,  thereby  becomes  engaged,  in  the  absence  of  a  special  agreement,  to  attend, 
to  the  case,  so  long  as  it  requires  attention,  unless  he  gives  notice  to  the  contrary 


32.  McNevins  v.  Lowe,  40  111.  209 ;  Du  Bois 
V.  Decker,  130  N.  Y.  32,5,  29  N.  E.  313,  27 
Am.  St.  Rep.  529,  14  L.  R.  A.  429 ;  Becker  v. 
Janinski,  15  N.  Y.  Suppl.  675,  27  Abb.  N. 
Cas.  45;  Gladwell  v.  Steggall,  5  Bing.  N.  Cas. 
733,  3  Jur.  535,  8  L.  J.  C.  P.  361,  S  Scott  60, 
35  E.  C.  L.  391.  See  also  Peck  v.  Hutchinson, 
88  Iowa  320,  55  N.  W.  511. 

33.  McNevins  v.  Lowe,  40  111.  209;  Ritcliey 
V.  West,  23  111.  385;  Higgius  v.  McCabe,  126 
Mass.  13,  30  Am.  Rep.  042. 

34.  Cjonnecticut. —  Styles  v.  Tyler,  64  Conn. 
432,  30  Atl.  165. 

Wew  York. —  Bronson  v.  Hoffman,  7  Hun 
674. 

Ohio. —  Craig  r.  Chambers,  17  Ohio  St. 
253. 

OJdahovia. —  Champion  v.  Kieth,  17  Okla. 
204,  87  Pac.  845. 

West  Til-gin  ia. —  Dye  v.  Corbin,  59  W.  Va. 
266,  53  S.  E.  147. 

United  States. —  Ewing  Goode,  78  Fed. 
442. 

See  39  Cent.  Dig.  tit.  "Physicians  and 
Siiregons,"  §  23. 

Express  promise  necessary. —  An  allegation 
in  the  declaration  in  an  action  for  miscon- 
duct in  setting  a  fractured  bone  that  defend- 
ant promised  to  perfect  a  cure  cain  only  be 
sustained  by  positive  proof  of  an  express 
promise,  as  the  law  does  not  raise,  by  im- 
plication, such  an  undertaking.  Grindle  V. 
Rush,  7  Oliio,  Pt.  IT,  123. 

Illustration  of  contract. —  Where  a  dentist 
inserted  in  a  receipted  bill,  given  for  the 
price  of  a  set  of  teeth,  the  words  "  war- 
ranted for  one  year;  and  if  on  trial  they 
cannot  be  made  useful,  the  teeth  to  be  re- 
turned and  the  money  refunded,"  if  the  pur- 
chaser, by  a  fair  trial  of  the  teeth,  according 
to  the  instructions  given  him  at  the  time 
they  were  delivoi-ed,  could  not  make  them 
useful,  he  h.ad  a  right  to  return  them  within 
a  year  and  recover  the  price.  Davis  v.  Ball, 
6  Cush.  (Mass.)  505,  53  Am.  Dec.  53. 

35.  Illinois. —  Quinn  V.  Donovan,  85  111. 
194;  McKee  Allen,  94  111.  App.  147; 
Yunlier  v.  Marshall,  05  111.  App.  667. 


Kansas. —  Tefft  r.  W^ileox,  6  Kan.  46. 

Missouri. —  Vanhooser  v.  BerghofF,  90  Mo. 
487,  3  S.  W.  72 ;  Logan  v.  Field,  75  Mo.  App. 
594. 

New  York. —  Pike  v.  Honsinger,  155  N.  Y. 
201,  49  N.  E.  760,  63  Am.  St.  Rep.  655; 
Becker  v.  Janinski,  15  N.  Y.  Suppl.  675,  27 
Abb.  N.  Cas.  45;  Boldt  v.  Murray,  2  N.  Y. 
St.  232. 

Ohio. —  Gallaher  v.  Thompson,  Wrigtt  466  y 
Bliss  V.  Long,  Wright  351. 

Oregon. —  W'illiams  V.  Poppleton,  3  Oreg. 
139. 

Pennsylvania. —  MeCandless  v.  McWha,  22 
Pa.  St.  261;  Haire  v.  Reese,  7  Phila.  138. 

Texas. — ^  Graham  v.  Gautier,  21  Tex.  Ill; 
Wilkins  v.  Ferrell,  10  Tex.  Civ.  App.  231, 
30  S.  W.  450. 

England. — ■  Lanphier  v.  Phipos,  8  C.  &  P. 
475,  34  E.  C.  L.  844. 

See  39  Cent.  Dig.  tit.  "  Physicians  and  Sur- 
geons," §  23. 

The  implied  contract  of  a  physician  treat- 
ing a  fractured  limb  is  not  to  restore  it  in  its 
natural  perfectness,  but  to  treat  it  with  that 
degree  of  diligence  and  skill  which  is  ordi- 
iiarily  possessed  by  the  average  of  the  mem- 
bers of  the  profession  in  similar  localities, 
regard  being  had  to  the  state  of  the  medical 
profession  at  the  time.  Bigney  v.  Fisher,  26 
R.  I.  402,  59  Atl.  72.  See  also  MacKenzie  v: 
Carman,  103  N.  Y.  App.  Div.  246,  92  N.  Y. 
Suppl.  1063. 

36.  Maine. —  Patten  v.  Wiggin,  51  Me.  594, 
81  Am.  Dec.  593. 

Nebraska.—  O'Hara  v.  Wells,  14  Nebr.  403, 
15  N.  W.  722. 

07iio.— Tish  r.  Welker,  5  Ohio  S.  &  C.  PI. 
Dec.  725,  7  Ohio  N.  P.  472. 

Oklahoma. — ■  Champion  v.  Kieth,  17  Okla. 
204,  87  Pac.  845. 

Pennsylvania. —  Tiedeman  v.  Loewengrund, 
2  Wldy."  Notes  Cas.  272. 

See  39  Cent.  Dig.  tit.  "  Physicians  and  Siitr- 
geons,"  §  23. 

37.  Quinn  v.  Donovan,  85  III.  194  (holding 
that  an  instruction,  in  an  action  against  a 
surgeon  for  mistreatment  of  a  fracture,  that 
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or  is  discharged  by  the  patient  \  and  he  is  bound  to  use  ordinary  care  and  skill 
not  only  in  his  attendance,  l)ut  in  determining  when  it  may  be  safely  and  prop- 
erly discontinued.''^^  But  if  the  patient  goes  to  the  oliice  of  the  physician,  from 
whom  he  receives  proper  treatment,  and  tlien  fails  to  return  for  further  treat- 
ment, in  consequence  of  which  he  sufEers,  he  has  no  right  of  action  against  the 
physician.* 

10.  In  Using  Anesthetics.  Where  a  patient  is  put  under  the  influence  of  an 
anesthetic,  depriving  him  of  the  use  of  his  faculties,  physicians,  surgeons,  and 
dentists  are  required  to  use  the  highest  professional  skill  and  diligence  to  avoid 
every  possible  danger.*^  But  they  are  only  bound  to  look  to  natural  and  probable 
effects,''^  and  are  not  answerable  for  results  arising  from  tlie  peculiar  condition  or 
temperament  of  a  patient,  of  whicli  they  had  no  knowledge.^^ 

11.  In  Giving  Instructions.  It  is  the  duty  of  a  physician  or  surgeon,  in  taking 
charge  of  a  case,  such  as  a  broken  limb,  to  give  his  patient  all  necessary  and 
proper  instructions  as  to  what  care  and  attention  the  patient  should  give  the 
limb,  in  the  absence  of  the  physician,  and  the  caution  to  be  observed  in  the  use 
of  the  limb  before  it  is  entirely  healed,^*  and  for  failure  to  discharge  his  duty  in 
this  respect  he  may  be  liable  in  damages.^^ 

12.  To  Avoid  Communicating  Contagious  Diseases.  It  is  the  duty  of  physicians 
who  are  attending  patients  afflicted  with  contagious  diseases,  when  called  to  attend 
other  patients,  to  take  all  such  precautionary  means  as  experience  has  proved  to 
be  necessary  to  prevent  its  communication  to  them.^^ 

IV.  LIABILITY  FOR  NEGLIGENCE  OR  MALPRACTICE." 

A.  Practitioners  Subject  to  Liability.  A  physician  need  not  be  qualified 
to  practise  in  order  to  render  himself  liable  for  negligence  or  malpractice.  If,  by 
treating,  operating  on,  or  prescribing  for  physical  ailments,  a  person  holds  himself 
out  as  a  pliysician  to  persons  employing  him,  and  they  believe  him  to  be  a  physi- 
cian, he  will  be  chargeable  as  sucli.*'^  But  one  who  does  not  profess  to  be  a  phy- 
sician, and  volunteers  to  attend  a  sick  person  merely  as  an  act  of  kindness,  and 
without  exjjectation  of  reward,  incurs  no  liability,  although  his  treatment  of  the 
case  is  improper.*^ 


if  defendant  could  have  learned  the  nature 
of  the  injury,  and  ajiplied  the  proper  remedy, 
and  failed  to  do  so,  he  was  liable,  requires 
too  great  a  degree  of  skill)  ;  Patten  v.  Wig- 
gin,  51  Me.  594,  81  Am.  Dec.  593;  Graves 
■V.  Santway,  2  Silv.  Sup.  (N.  Y.)  67,  6  N.  Y. 
Suppl.  892  [a/formed  in  127  N.  Y.  677,  28 
N.  E.  256]. 

38.  Williams  v.  Gilman,  71  Me.  21;  Ballou 
V.  Prescott,  04  Me.  305;  Barbour  v.  Martin, 
02  Ma.  536;  Dashiell  v.  Griffith,  84  Md.  363, 
35  Atl.  1094;  Gerken  v.  Plimpton,  02  N.  Y. 
App.  Div.  35,  70  N.  Y.  Su])p].  793;  Boom  v. 
livv.d,  69  llun  (N.  Y.)  426,  23  N.  Y.  Suppl. 
421;  J'ottcr  v.  Virgil,  67  P.arb.  (N.  Y.)  578; 
Gillette  V.  Tucker,  07  Ohio  St.  100,  05  N.  E. 
865,  93  Am.  St.  Rep.  039. 

When  a  physician  engages  to  attend  a  pa- 
tient without  limitation  of  time,  lie  can  coasc 
IiIh  vi.sits  only  M'ith  the  consent  of  the  pa- 
tient, or  on  giving  the  patient  timely  notice, 
or  when  tin;  paiiciit  no  longer  r(!(|uireH  medi- 
cal treatment.  Becker  P.  .JuniiiHki,  15  N.  Y. 
Suppl.  675,  27  Al.l).  N.  Can.  45. 

39.  Mncci  r.  Iloiiglilon,  89  Towa  008,  57 
N.  W.  305;  Billion  r.  I'reHcott,  04  Me.  305; 
DaHliicll  r.  ({rillitii,  8<  Md.  363,  35  Atl. 
1094. 
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40.  Dashiell  v.  Griffith,  84  Md.  363,  35 
Atl.  1094. 

41.  Keily  v.  Colton,  1  N.  Y.  City  Ct.  439. 

42.  Bogle  V.  Winslow,  5  Phila.  (Pa.)  130. 

43.  Bogle  V.  Winslow,  5  Phila.  (Pa.)  136. 

44.  Carpenter  v.  Blake,  60  Barb.  (N.  Y.) 
488  Ireversed  on  other  grounds  in  50  N.  Y. 
096];  Tish  V.  Welker,  5  Ohio  S.  &  C.  PI. 
Dec.  725,  7  Ohio  N.  P.  472. 

45.  Beck  v.  German  Klinik,  78  Iowa  696, 
43  N.  W.  017,  7  L.  R.  A.  506. 

46.  Piper  v.  Menifee,  12  B.  Mon.  (Ky.) 
465,  54  Am.  Dec.  547. 

47.  Carrier  not  liable  for  malpractice  of 
jihysicinn  emjjloycd  by  its  servant  to  care  for 
passenger  see  Cakiueks,  6  Cyc.  600  note  74. 

48.  iVlatUiei  v.  Wooley,  09  111.  App.  054; 
Mnsser  v.  Chase,  29  Ohio  St.  577  (holding 
ihat  an  empiric  is  liable  to  a  civii  action  for 
}niilpractiee  notwithstanding  it  is  made  a 
])enal  olVense  for  such  a  person  to  practiso 
medicine  in  anv  of  its  departments)  ;  Nelson 
V.  llarringhm, '72  Wis.  591,  40  N.  W.  228,  7 
Am.  St.  Hep.  900,  1  L.  K.  A.  719;  Jones  v. 
I''iiy,  4  V.  &  P.  525 ;  Ruddock  v,  Lowe,  4 
F.  ■&  V.  519. 

49.  lliggins  V.  McCabo,  120  Mass.  13,  30 
Am.  Rep.  012. 
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B.  Acts  or  Omissions  Constituting*  Neg-ligence  or  Malpractice  —  i.  In 
General.  It  being  the  duty  of  a  physician  or  surgeon  to  possess  a  reasonable 
degree  of  learning  and  skill,  to  exercise  ordinarj'  care  and  diligence,  and  to  use 
his  best  judgment. in  all  cases  of  doubt,^''  he  will  be  liable  for  a  failure  to  conform 
to  the  proper  standard  whereby  injury  results  to  a  patient ;  but  mere  lack  of  skill 
or  negligence  without  injury  gives  no  right  to  recover  even  nominal  damages.^^  If 
a  physician  follows  the  established  practice,  and  no  gross  error  is  shown,  he  is  not 
liable  for  injuries  caused  by  the  treatment. Eor  is  he  liable  for  want  of  success.^* 

2.  Refusal  to  Take  Case.  A  physician,  not  being  bound  to  render  professional 
services  to  everyone  who  applies,  is  not  liable  for  arbitrarily  refusing  to  respond 
to  a  call,  although  he  is  the  only  physician  availablc.^^ 

3.  Failure  to  Discover  Nature  of  Injury  or  Ailment.  A  patient  is  entitled  to 
an  ordinarily  careful  and  thorough  examination,  such  as  the  circumstances,  the  con- 
dition of  the  patient,  and  the  physician's  opportunities  for  examination  will  per- 
niit.^^  If  there  is  reasonable  opportunity  for  examination,  and  the  nature  of  the 
injury  or  ailment  can  be  discovered  by  the  exercise  of  ordinary  care  and  diligence, 
then  a  physician  is  answerable  for  failure  to  make  such  discovery ; "  otherwise 
not.^^  So  too  it  has  been  held  that  if  a  physician,  by  the  exercise  of  reasonable 
care  and  skill,  ought  to  discover  that  an  ailment  is  incurable,  that  it  will  not  yield 
to  usual  treatment,  and  that  the  patient  will  not  be  benefited,  and  fails  to  make 
such  discovery  and  advise  the  patient  thereof,  he  is  guilty  of  negligence.^^ 

4.  Wrong  Diagnosis.  A  wrong  diagnosis  of  a  case,  resulting  from  a  want  of 
skill  or  care  on  the  part  of  the  physician,  and  followed  by  improper  treatment,  to 
the  injury  of  the  patient,  renders  the  physician  liable  in  damages  and  the  fact 
that  the  same  results  would  have  ensued  even  without  the  improper  treatment  is 
immaterial  on  the  question  of  the  physician's  liability.^^  But  unless  improper 
treatment  follows,  a  wrong  diagnosis  gives  no  right  of  action. The  fact  that 
information  and  not  medical  treatment  was  sought  does  not  excuse  negligence  in 
making  the  diagnosis."^  But  a  general  practitioner  will  not  be  held  liable  for 
making  a  wrong  diagnosis  of  a  very  rare  disease,  which  can  only  be  detected  by  a 
skilled  expert.^^    Nor  does  a  mere  omission  by  a  patient's  attending  physician  to 


50.  See  supra,  III,  B. 

51.  Barney  v.  Pinkliam,  29  Nebr.  350,  45 
N.  W.  694,  26  Am.  St.  Rep.  389;  McCracken 
V.  Sraathers,  122  N.  C.  799,  29  S.  E.  354; 
Wohlert  v.  Seibert,  23  Pa.  Super.  Ct.  213; 
Seare  v.  Prentice,  8  East  348 ;  Rich  v.  Pier- 
pont,  3  F.  &  F.  35.  See  also  cases  cited 
supra,  III,  B,  1,  a. 

52.  'Ewing  v.  Goode,  78  Fed.  442. 

53.  McKee  v.  Allen,  94  III.  App.  147;  Stern 
V.  Lanng,  106  La.  738,  31  So.  303;  Stevenson 
V.  Gelsthorpe,  10  Mont.  563,  27  Pae.  404. 

54.  Champion  v.  Kietb,  17  Okla.  204,  87 
Pac.  845.  See  also  cases  cited  supra,  III, 
B,  7. 

55.  Hurley  v.  Eddingfield,  156  Ind.  416,  59 
N.  E.  1058,  83  Am.  St.  Pep.  198,-53  L.  R.  A. 
135. 

56.  Burk  v.  Foster,  114  Ky.  20,  69  S.  W. 
1096,  24  Ky.  L.  Rep.  791,  59  L.  R.  A.  277. 

57.  Manser  v.  Collins,  69  Kan.  290,  76  Pac. 
851;  Burk  v.  Foster,  114  Ky.  20,  69  S.  W. 
1096,  24  Ky.  L.  Rep.  791,  59  L.  R.  A.  277; 
Lewis  V.  Dwinell,  84  Me.  497,  24  Atl.  945. 

58.  Gedney  v.  Kingsley,  16  N.  Y.  Suppl. 
792 ;  Langford  v.  Jones,  18  Oreg.  307,  22  Pac. 
1064. 

The  failure  of  a  physician  to  discover  that 
his  patient's  arm  is  dislocated  is  not  negli- 
gence, where  lie  made  more  than  one  careful 


examination  of  the  injured  arm,  and  called 
in  another  physician  for  consultation.  James 
V.  Crockett,  34  N.  Brunsw.  540. 

59.  Logan  v.  Field,  75  Mo.  App.  594. 

60.  Grainger  v.  Still,  187  Mo.  197,  85 
S.  W.  1114,  70  L.  R.  A.  49. 

61.  Grainger  v.  Still,  187  Mo.  197,  85 
S.  W.  1114,  70  L.  R.  A.  49. 

62.  Tomer  v.  Aiken,  126  Iowa  114,  101 
N.  W.  769. 

A  physician  or  surgeon  is  not  chargeable 
for  ignorance  of  a  case,  if  he  prescribes  for 
it  rightly.  Fowler  v.  Sergeant,  1  Grant 
(Pa.)  355. 

63.  Harriott  v.  Plimpton,  166  Mass.  585,  44 
N.  E.  992. 

64.  Wohlert  v.  Seibert,  23  Pa.  Super.  Ct. 
213,  holding  that  a  physician  who  is  merely 
a  general  practitioner  cannot  be  held  liable 
in  damages  to  a  patient  for  diagnosing  and 
treating  a  disease  of  the  eye  as  conjunctivitis, 
when  it  was  in  fact  glaucoma,  where  the  evi- 
dence shows  that  glaucoma  is  a  very  rare 
disease;  that  it  is  incurable  in  character; 
that  its  certain  diagnosis  could  be  made  only 
by  the  skilled  expert,  of  special  training, 
skill,  and  experience ;  that  it  should  be  treated 
with  remedies  and  appliances  which  are  never 
expected  to  be  within  the  reach  of  the  gen- 
eral practitioner  of  medicine;  that  its  promi- 
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use  ordinary  skill  in  diagnosing  liis  disease  before  reporting  it  to  the  board  of 
health  as  a  case  of  smallpox  give  a  right  of  action.''^' 

5.  Failure  to  Follow  Established  Practice.''''  It  lias  been  broadly  stated  that 
any  deviation  from  the  established  mode  of  practice  is  suflicient  to  charge  a  phy- 
sician with  liability  in  case  of  any  injury  arising  to  the  patient/'''  When  a  par- 
ticular mode  of  treatment  is  upheld  by  a  consensus  of  opinion  of  tlie  members  of 
the  profession,  it  should  be  followed  by  the  ordinary  practitioner ;  and  if  a  phy- 
sician sees  fit  to  experiment  with  some  other  mode  he  does  so  at  his  own  peril.''^ 
If,  however,  the  character  of  the  injury  or  disease  is  such  that  the  patient  cannot 
endure  the  most  approved  method  of  treatment  in  such  cases,  then  a  failure  to 
resort  to  such  treatment  does  not  show  a  want  of  slcill  or  negligence/''*  When  the 
treatment  adopted  is  not  in  accordance  with  established  practice,  but  is  positively 
injurious,  the  case  is  not  one  of  negligence,  but  of  want  of  skill.™ 

6.  Abandonment  or  Neglect  of  Case  —  a.  Unwarranted  Abandonment.  The 
imwarranted  abandonment  of  a  case  at  a  critical  period,  resulting  in  increased 
pain  and  suffering  on  the  part  of  the  patient,  will  render  the  physician  liable  in 
damages/^ 

b.  Failure  to  Attend  With  Suffleient  Frequency.  A  physician  is  not  charge- 
able with  neglect  on  account  of  the  intervals  elapsing  between  his  visits,  wdiere 
the  injury  requires  no  attention  during  the  intervals ;  but  is  negligent  where 
attention  is  required/^ 

e.  Temporarily  Leaving  Practice.  A  physician  has  a  right  to  leave  tempo- 
rarily his  practice  if  he  makes  provision  for  tlie  attendance  of  a  competent  physi- 
cian upon  his  patients.''^  If  he  notifies  a  patient  that  he  is  going  away,  and  indi 
cates  who  will  attend  him  in  his  stead,  no  neglect  can  be  imputed  to  him.'^  But 
a  phj'sician  who  leaves  a  patient  in  a  critical  stage  of  the  disease,  without  reason, 
or  sutiicient  notice  to  enable  the  party  to  procure  another  medical  attendant,  is 
guilty  of  a  culpable  dereliction  of  duty,  and  is  liable  therefor.'^ 

7.  Performing  Operation  Without  Consent  —  a.  Of  Patient.    Where  a  patient 


nent  symptoms  were  so  nearly  identical  with 
those  of  conjunctivitis  that  the  diagnosis 
made  by  defendant  was  one  reasonably  to  be 
expected  from  a  general  practitioner ;  and 
that  the  treatment  given  was  not  found 
faulty  by  any  general  practitioner  or  expert 
who  testified  in  the  case. 

65.  Brown  v.  Purdy,  54  N.  Y.  Super.  Ct. 
109. 

66.  See  also  supra,  III,  B,  2. 

67.  Patten  i:  Wiggin,  51  Me.  504,  81  Am. 
Dec.  593;  Pike  v.  Honsinger,  155  N.  Y.  201, 
49  N.  E.  700,  03  Am.  St.^Rep.  055. 

Advice  in  immaterial  matter. — In  an  action 
against  a  surgeon  for  damages  caused  by  his 
unskil fulness  or  negligence  in  reducing  a  frac- 
ture of  plaintilT's  arm,  tlie  fact  that  defend- 
ant advised  bathing  the  parts  with  a  decoc- 
tion of  wormwood  and  vinegarj  which  the 
expert  testimony  condemned,  -was  not  such  a 
departure  from  approved  medical  troatiiaont 
as  to  entitle  plaintiff  to  recover.  Winner 
V.  Lathrop,  67  Hun  (N.  Y.)  511,  22  N.  Y. 
Suppl.  510. 

Evidence  held  insufficient  to  sliow  devia- 
tion fr<jn)  christian  Mcicnco;  treiitinent  Boe 
Spcad  V.  Tc.nilinson,  73  N.  TI.  40,  59  Atl. 
370,  08  L.  R.  A.  432. 

68.  JiickKon  J.'.  Biiinham,  20  Colim.  532,  ,39 
Pac.  577;  Hchhc  r.  Kiiippel,  I  Mich.  N.  P. 
10!);  SIfilcr  r.  Baker.  2  Wils.  (1.  F.  359. 

69.  IhilhiiTi  r.  Means,  82  III.  379,  25  Am. 
Kcp.  328. 
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70.  Carpenter  v.  Blake,  60  Barb.  (N.  Y.) 
488  [reversed  on  other  grounds  in  50  N.  Y. 
696]. 

71.  Lathrope  v.  Flood,  (Cal.  1901)  63  Pac. 
1007. 

72.  Tomer  v.  Aiken,  126  Iowa  114,  101 
N.  W.  709. 

Whether  a  physician  is  negligent  in  per- 
mitting certain  intervals  to  elapse  between 
his  calls  on  his  patient  depends  on  the  cus- 
tom, in  similar  localities,  in  the  treatment 
of  similar  cases,  and  not  upon  the  custom 
of  any  particular  physician  in  his  own  prac- 
tice. Tomer  v.  Aiken,  126  Iowa  114,  101 
N.  W.  769. 

The  fact  that  one  of  two  physicians  em- 
ployed to  attend  an  injured  person  was  neg- 
ligent in  not  attending  his  patient  with  suHi- 
ciVut  frequency  is  immaterial  on  the  liability 
of  the  other,  who  was  discharged  from  attend- 
ing after  his  first  cnll.  Tomer  v.  Aiken,  126 
Iowa  114,  101  N.  W.  769. 

73.  Ewing  v.  Gooole,  78  Fed.  442. 

74.  Becker  V.  Janimski,  15  N.  Y.  Suppl. 
075,  27  Abb.  N.  Cas.  45. 

Where  a  physician  remainis  away  Icmger 
thiui  he  had  notilied  tli«  ])atieint,  and  injury 
resiilts  from  the  lack  of  trealniout  during 
that  time,  the  physician  is  liable  for  mal- 
])riic(ice.  ficrken  r.  !'limi)l()n,  02  N.  Y.  A])p. 
Uiv.  35,  70  N.  Y.  Suppl.  793. 

75.  Barbour  v.  Mariin.  02  Mo.  530,  Dan- 
forth,  .1.,  delivering  the  opinion  of  the  court. 


PHYSICIANS  AND  SURGEONS     [30  Cyc]  1577 


is  in  possession  of  liis  faculties  and  in  saeh  physical  healtli  as  to  be  able  to  consult 
about  his  condition,  and  where  no  emergency  exists  making  it  impracticable  to 
confer  Avith  liiui,  his  consent  is  a  prerequisite  to  a  surgical  operation  by  his  physi- 
cian.''^ If,  however,  a  patient  volnntarily  submits  to  an  operation,  his  consent  will 
be  presumed,  unless  he  Avas  the  victim  of  false  and  fraudulent  misrepresenta- 
tions.''' Where  an  emei'gency  arises  calling  for  immediate  action  for  the  ])reser- 
vation  of  the  life  or  h-ealth  of  the  patient,  and  it  is  impracticable  to  obtain  his 
consent  or  the  consent  of  any  one  authorized  to  speak  for  him,  it  is  the  duty  of 
the  ph3'sician  to  perform  such  operation  as  good  surgery  demands,  without  such 
consent."'^  And  again  if,  in  the  course  of  m.  operation  to  which  the  patient  con- 
sented, the  ])li3'sician  discovers  conditions  not  anticipated  before  the  'Operation  was 
commenced,  and  which,  if  not  removed,  Avould  endanger  the  life  of  the  patient, 
he  will,  although  no  express  consent  be  obtained  or  given,  be  justified  in  extending 
the  operation  to  remove  and  overcome  them.''^ 

b.  Of  Husband  of  Father.  Whether  or  not  the  consent  of  tlie  husband  or 
father  to  the  performance  of  an  operation  "upon  a  married  woman  or  child  is  neces- 
sary is  not  well  settled.  One  case  holds  that  surgeons  are  justified  in  performing 
an  operation  upon  a  married  woman  with  her  consent,  when  they  deem  it  neces- 
sary, whether  her  husband  consents  or  not.^°  Other  cases,  apparently  assuming 
that  the  husband's  consent  is  necessary,  hold  that,  by  placing  his  wife  under  the 
care  of  a  surgeon  for  treatment,  a  husband  impliedly  consents  to  such  operations 
as  may  be  found  necessary  or  expedient.^^  A  father's  consent  to  the  performance 
of  an  operation  upon  a  child  seventeen  years  of  age  has  been  held  unnecessary.^^ 

8.  Failure  to  Gtive  Instrdctions.  Although  a  physician  n}ay  have  exercised  a 
proper  degree  of  skill  and  care  in  his  treatment  of  a  ease,  still  if  lie  fails  to  give 
the  patient  or  his  attendants  proper  instructions  as  to  the  care  and  attention  best 
calculated  to  effect  a  cure,  he  is  guilty  of  negligence  for  Avhieh  he  may  be  held 
liabl<3.^^ 

9,  Communicating  Contagious  Disease.  A  jjhysician  who,  knowing  that  he 
has  an  infectious  disease,  continues  to  visit  a  patient  without  apprising  him  of 
the  fact  and  without  proper  precautions  on  his  own  part,  and  communicates  to 
him  this  disease,  is  responsible  for  the  consequent  damage,  including  as  Avell  the 
suffering,  danger,  and  loss  of  time,  as  the  expense  necessarily  occasioned  by  the 


76.  Pratt  v.  Davis,  224  111.  300,  79  N.  E. 
562,  7  L.  R.  A.  N.  S.  609  [affirming  118  111. 
App.  161]  :  Molir  v.  Williams,  95  Minn.  261, 
104  N.  W.  12,  111  Am.  St.  Eep.  402,  1 
L.  E.  A.  N.  S.  439. 

77.  State  v.  Housekeeper,  70  Md.  162,  16 
Atl.  382,  14  Am.  St.  Rep.  340,  2  L.  E.  A. 
587;  McCla.llen  v.  Adams,  19  Pick.  (Mass.) 
333,  31  Am.  Dec.  140. 

Consent  presumed. —  In  an  English  case  it 
has  even  been  held  that  consent  will  be  pre- 
sumed notwithstanding  the  fact  of  a  direct 
prohibition  to  perform  the  operation  under 
certain  circumstances.  Beatty  v.  Culling- 
worth,  44  Cent.  L.  J.  153. 

78.  Pratt  v.  Davis,  224  111.  300,  79  N.  E. 
562,  7  L.  R.  A.  N.  S.  609  [affirming  118  111. 
App.  161]  ;  Short's  Succession.  45  La.  Ann. 
1485,  14  So.  184;  Mohr  v.  Williams,  95  Minn. 
261,  104  N".  W.  12,  111  Am.  St.  Rep.  462,  1 
L.  R.  A.  X.  S.  439.  See  4  Mich.  L.  Rev. 
49-51. 

79.  Mohr  v.  Williams,  95  Minn.  261,  104 
N.  W.  12,  111  Am.  St.  Rep.  462,  1  L.  R.  A. 
K  S.  439. 

A  surgeon  who  undertakes  to  perform  a 
minor  operation  on  a  patient  is  justified  in 


performing  a  major  operation,  without  the 
consent  of  the  person  operated  upon,  should 
sueli  major  operation  be  necessary  to  save 
the  life  of  the  patient.  Parnall  v.  Springle, 
5  Rev.  de  Jur.  74. 

80.  State  v.  Housekeeper,  70  Md.  162,  16 
Atl.  382,  14  Am.  St.  Eep.  340,  2  L.  E.  A. 
587,  holding  that  a  husband  has  no  power 
to  withhold  from  his  wife  the  medical  assist- 
ance which  her  case  may  require. 

81.  McClallen  v.  Adams,  19  Pick.  (Mass.) 
333,  31  Am.  Dec.  140. 

Authority  given  by  a  husband  to  perform 
one  operation  upon  his  wife  will  not  confer 
any  authority  to  perform  a  second.  Pratt  v. 
Davis.  224  111.  300,  79  X.  E.  562,  7  L.  E,  A. 
N.  S.  609  [affirming  118  111.  App.  161],  Scott 
C.  J.,  delivering  the  opinion  of  the  court. 

82.  Bakker  v.  Welsh,  144  Mich.  632,  103 
K  W.  94,  7  L.  E.  A.  N.  S.  612.  See  5  Mich. 
L.  Rev.  40,  41. 

83.  Beck  v.  German  Klinik,  78  Iowa  696, 
43  N.  W.  617,  7  L.  R.  A.  566;  Carpenter  v. 
Blake,  75  N.  Y.  12;  Carj^nter  v.  Blake,  60 
Barb.  (N.  Y. )  488  [reversed  on  other 
grounds  in  50  N.  Y.  696].  See  also  cases 
cited  supra,  III,  B,  11. 
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second  disease,  thus  produced  by  his  own  wrongful  act.^  So  also  where  a  sur- 
geon, while  in  attendance  on  a  patient,  directs  the  latter's  wife  to  assist  in  dressing 
a  wound,  knowing  that  there  was  danger  of  infection,  but  negh'gently  assuring 
her  that  there  was  no  such  danger,  and  she  relies  on  his  advice,  and  becomes 
infected  with  poison,  the  surgeon  is  liable.®^ 

10.  Intrusion  of  Unprofessional  Assistant.  Wliere  a  physician  takes  an 
unprofessional,  unmarried  man  with  him  to  attend  a  confinement  case,  when  there 
was  no  emergency,  both  are  liable  in  damages  to  the  woman 

11.  Mistake  in  Prescription.  Where  a  physician,  by  a  lapsus  calami^  makes 
a  mistake  in  a  prescription,  as  the  result  of  which  tlie  patient  dies,  the  fact  that 
the  druggist  who  fills  the  prescription  is  also  negligent  is  no  defense  in  an  action 
against  the  physician  for  malpractice.^''  But  a  physician  is  not  liable  for  the 
druggist's  negligence  in  putting  up  a  prescription  properly  written  by  the 
physician. 

12.  Malpractice  Resulting  in  Death.  A  physician  is  liable  for  malpractice 
resulting  in  deatli,  if  it  was  the  proximate  cause  tliereof.^^  But  if  death  was 
caused  by  a  disease  not  resulting  from  a  surgical  operation  in  question  the 
surgeon  is  not  liable."" 

13.  Errors  of  Judgment.  A  physician  entitled  to  practise  his  profession,  pos- 
sessing the  requisite  qualifications,  and  applying  his  skill  and  judgment  witli  due 
care,  is  not  ordinarily  liable  for  damages  consequent  upon  an  honest  mistake  or 
an  error  of  judgment  in  making  a  diagnosis,  in  prescribing  treatment,  or  in  deter- 
mining upon  an  operation,  where  there  is  reasonable  doubt  as  to  the  nature  of  the 
physical  conditions  involved,  or  as  to  what  should  have  been  done  in  accordance 
with  recognized  authority  and  good  current  practice."^  Whether  errors  of  judg- 
ment will  or  will  not  make  a  physician  liable  in  a  given  case  depends  not  inerely 
upon  the  fact  that  he  may  be  ordinarily  skilful  as  such,  but  whether  he  has 
treated  the  case  skilfully  or  has  exercised  in  its  treatment  such  reasona])le  skill 
and  diligence  as  is  ordinarily  exercised  in  his  profession.^^  There  is  a  fundamental 
diiiei'ence  in  malpractice  cases  between  mere  errors  of  judgment  and  negligence 


84.  Piper  v.  Menifee,  12  B.  Mon.  (Ky.) 
4R5,  54  Am.  Dec.  547,  by  way  of  argument. 

85.  Edwards  v.  Lamb,  69  N.  H.  599,  45 
Atl.  480,  50  L.  R.  A.  160,  holding  that  where 
plaintiff,  under  the  direction  of  defendant,  a 
surgeon,  assisted  in  dressing  a  wound  of  her 
husband,  and  became  infected  with  poison  by 
reason  of  slight  scratches  on  her  fingers,  de- 
fendant, knowing  tlie  danger,  was  guilty  of 
negligence  in  assuring  her  there  was  none, 
since  lie  was  not  justified  in  assuming  that 
her  hands  were  free  from  such  wounds. 

86.  De  May  v.  Roberts,  46  Mich.  160,  9 
N.  W.  146,  41  Am.  Rep.  154,  holding  further 
tliat  it  makes  no  difl'erence  that  the  ])atient 
or  her  husband  supposed  at  the  time  that 
the  intruder  was  a  medical  man,  and  there- 
fore submitted  witliout  objection  to  his  pres- 
ence. 

87.  Murdoch  v.  Walker,  43  III.  Ap]).  500. 

88.  Strctton      Ilolmes,  19  Ont.  286. 

89.  Braunberger  v,  Cleis,  13  Am.  L.  Reg. 
(Pa.)  587. 

90.  State  r.  Housekeeper,  70  Md.  162,  10 
AH.  382,  14  Am.  St.  1!<-]).  3-10,  2  L  IL  A. 
587. 

91.  ////wot.s.— McKce  Allen,  91  111.  App. 
147. 

KannnH. —  TcfTt  7).  Wilcox,  0  Kan.  40. 
Afiniicfidla. —  Stnlocli  r.    Holm,    100  Minn. 
270,  111  N.  W.  2«'l,  0  L.  K.  A.  N.  S.  712. 
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Missouri. —  Vanhooser  v.  Berghofl,  90  Mo. 
487,  3  S.  W.  72. 

New  York. —  Becker  r.  Janinski,  15  N.  Y. 
Suppl.  675,  27  Abb.  N.  Cas.  45;  Wells  v. 
World's  Dispensary  Medical  Assoc.,  9  N.  Y. 
St.  452. 

Or egron.— Heath  v.  Glisan,  3  Oreg.  64. 

Texas. —  Graham  v.  Gautier,  21  Tex.  Ill; 
Wilkins  V.  Ferrell,  10  Tex.  Civ.  App.  231,  30 
S.  W.  450. 

West  Vi7-ginia. —  Dye  r.  Corbin,  59  W.  Va. 
266,  53  S.  E.  147. 

See  39  Cent.  Dig.  tit.  "Physicians  and 
Surgeons,"  §  32. 

The  reasons  for  excepting  malpractice  cases 
from  the  rule  that  tlio  exercise  of  defendant's 
best  judgment  is  no  defense  to  an  action  for 
negligence  arc  to  be  found  in  the  character 
of  emergencies  physicians  meet  which  often 
preclude  deliberation;  in  the  nature  of  their 
undertaking  which  contracts  for  individual 
judgment  and  skill;  in  the  peculiarity  of  the 
human  constitution,  which  presents  difficul- 
ties not  arising  from  insensate  nnvttcr;  in 
the  nature  of  medical  science,  which  is  based 
on  ]u-ogressive  knowledge;  and  in  the  in- 
liei'ent  uncertainly  of  the  oxjiert  testimony 
involved.  Sliilocli  r.  Holm.  100  Minn.  276, 
1 11  NT.  W.  261,  !)  L.  R.  A.  N.  S.  712. 

93.  West  i;.  Martin,  31  Mo.  375,  80  Am. 
!)<•<■.  107. 
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in  previously  collecting  data  essential  to  a  proper  conclusion,  or  in  subsequent  con- 
duct in  tlie  selection  and  use  of  insti-unientalities  with  which  the  physician  may 
execute  his  judgment.  If  he  omits  to  inform  himself  as  to  the  facts  and 
circumstances,  and  injury  results  therefrom,  then  he  is  liable.^^ 

14.  Fraud  and  Deceit."*  It  is  the  duty  of  a  physician  to  act  with  the  utmost 
good  faith  toward  his  patient,  and  if  he  knows  that  he  cannot  accomplish  a  cure, 
or  tliat  the  treatment  adopted  will  probably  be  of  no  benefit,  it  is  his  duty  to  advise 
his  patient  of  these  facts,  and  if  he  fails  to  do  so  lie  is  guilty  of  a  breach  of  duty.^^ 
But  to  recover  on  account  of  deceit  based  on  his  statement  that  he  could  and 
would  cure  plaintitf,  the  latter  must  not  only  prove  that  the  representation  was 
false,  but  also  that  it  was  made  with  a  fraudulent  intent."'^ 

15.  Wrongful  Certificate  of  Insanity."  Without  statutory  provisions  to  that 
effect,  a  civil  action  for  damages  against  a  physician  for  certifying  to  a  person's 
insanity  cannot  be  based  on  the  insufficiency  of  the  methods  which  he  pursued  in 
reaching  and  certifying  a  correct  conclusion."^  In  an  action  against  a  physician 
for  falsely  certifying,  through  malice  or  negligence,  to  the  insanity  of  plaintiff, 
the  falsehood,  and  not  the  insufficiency  of  the  certificate,  is  the  ground  of  action 
against  defendant.""  Therefore  a  physician  who  signs  a  certificate  of  insanity 
which  is  false,  without  exercising  ordinary  care  and  prudence  in  making  his 
examination,  and  without  making  due  inquiry  into  the  question  of  sanity,  is  liable 
to  an  action  for  damages.^  ISTor  is  he  the  less  liable  for  the  want  of  such  due  care 
and  inquiry  because  he  has  acted  bona  fide?  But  a  physician  who  signs  a  certifi- 
cate of  insanity  when  the  patient  is  saiie  is  not  liable  therefor  where  the  certificate 
was  signed  after  making  an  examination,  and  the  mistake  was  due  merely  to  an 
error  of  judgment,  provided  the  physician  brings  to  the  case  the  learning,  care, 
and  diligence  required  by  law.^  In  such  an  action  the  burden  is  on  plaintiff  to 
show  negligence,*  and  also  to  show  that  at  the  time  the  certificate  of  insanity  was 
given  he  was  in  fact  sane.''  Defendant  may  show  under  what  circumstances  and 
on  what  information  he  acted  in  making  such  certificate.^  If  such  evidence  does 
not  go  to  the  extent  of  a  justification  in  case  the  certificate  is  found  to  be  false,  it 
is  proper  evidence  to  be  considered  in  awarding  damages.''' 

16.  Effect  of  Contributory  Negligence.  It  is  the  duty  of  a  patient  to  coop- 
erate with  his  physician  and  conform  to  the  necessary  prescriptions  and  treatment, 
and  follow  all  reasonable  instructions  given.^    Therefore  it  is  a  good  defense  to 


For  there  may  be  responsibility  where  there 
is  no  neglect  if  the  error  of  judgment  is  so 
gross  as  to  be  inconsistent  with  the  use  of 
that  degree  of  skill  that  it  is  the  duty  of 
every  physician  to  bring  to  the  treatment  of 
a  case.  McKee  v.  Allen,  94  111.  App.  147; 
West  V.  Martin,  31  Mo.  375,  80  Am.  Dec. 
107 ;  Becker  v.  Janinski,  15  N.  Y.  Suppl.  675, 
27  Abb.  N.  Cas.  45 ;  Dye  v.  Corbin,  59  W.  Va. 
266,  53  S.  E.  147. 

93.  Staloch  v.  Holm,  100  Minn.  276,  111 
N.  W.  264,  9  L.  R.  A.  N.  S.  712;  Johnson  v. 
Winston,  68  Nebr.  425,  94  N.  W.  607. 

94.  Action  of  deceit  generally  see  20  Cyc.  1. 

95.  Logan  v.  Field,  75  Mo.  App.  594. 

For  example,  where  a  physician  in  charge 
of  a  sanitarium  represents  to  an  invalid, 
■without  knowing  the  truth  or  falsity  of  the 
representation,  that  if  the  latter  will  take 
treatment  at  the  sanitarium  he  can  be  cured, 
and  the  invalid  relies  thereon,  and  enters  the 
sanitarium,  but  is  not  cured,  the  physician 
is  liable  in  an  action  for  deceit.  Hedin  v. 
Minneapolis  ]\Iedical.  etc.,  Inst.,  62  Minn. 
146,  64  N.  W.  158,  54  Am.  St.  Eep.  628,  35 
L.  E.  A.  417. 


96.  Hedin  v.  Minneapolis  Medical,  etc., 
Inst.,  62  Minn.  146,  64  N.  W.  158,  54  Am. 
St.  Rep.  628,  35  L.  R.  A.  417;  Spead  v. 
Tomlinson,  73  N.  H.  46,  59  Atl.  376,  68 
L.  R.  A.  432. 

97.  Examination  of  insane  persons  in  gen- 
eral see  Insane  Persons,  22  Cyc.  1123  et 
seq. 

98.  Pennell  v.  Cummings,  75  Me.  163. 

99.  Pennell  v.  Cummings,  75  Me.  163. 

1.  Ayers  v.  Russell,  50  Hun  (N.  Y.)  282, 
3  N.  Y.  Suppl.  338;  Hall  v.  Semple,  3  F.  &  F. 
337. 

2. "  Hall  V.  Semple,  3  F.  &  F.  337. 

3.  Williams  v.  Le  Bar,  141  Pa.  St.  149,  21 
Atl.  525;  Hall  v.  Semple,  3  F.  &  F.  337. 

4.  Williams  v.  Le  Bar,  141  Pa.  St.  149,  21 
Atl.  525. 

5.  Pennell  v.  Cummings,  75  Me.  163. 

6.  Pennell  v.  Cummings,  75  Me.  163. 

7.  Pennell  v.  Cummings,  75  Me.  163. 

8.  Haering  v.  Spicer,  92  111.  App.  449; 
Tish  V.  Welker,  5  Ohio  S.  &  C.  PL  Dec.  725, 
7  Ohio  N.  P.  472 ;  McCandless  v.  MeWha,  22 
Pa.  St.  261;  Haire  v.  Reese,  7  Phila.  (Pa.) 
138;  Lawson  v.  Conaway,  37  W.  Va.  159,  16 
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an  action  for  malpractice,  wliere  tlie  physician  or  surgeon  is  cliargod  with  negli- 
gence or  tlie  non-observance  of  proper  care  or  tlie  want  of  skill  in  performing  the 
services  undertaken,  that  the  patient  was  guilty  of  negligence  at  the  time  which 
conduced  or  contributed  to  produce  tlie  injury  complained  of;"  l>ut  it  will  not 
suffice  to  defeat  the  action  that  the  patient  was  subsequently  negligent,  and 
thereby  conduced  to  the  aggravation  of  the  injury  priinaril_y  sustained  at  the 
hands  of  tlie  physician  or  surgeon,  and  such  conduct  on  the  part  of  the  patient  is 
pertinent  only  in  mitigation  of  damages.'" 


S.  E.  504,  38  Am.  St.  Rep.  17,  18  L.  E.  A. 
027. 

9.  Illinois. —  Haering  v.  Spieer,  9^2  111.  App. 
449. 

Indiana. —  Lower  v.  Franks,  115  Ind.  334, 
17  N.  E.  030;  Gramm  r.  Boener,  .56  Ind. 
497;  Young  v.  Mason,  8  Ind.  App.  264,  35 
N.  E.  521. 

Massachusetts. —  Ilibbard  v.  Thompson,  109 
Mass.  286,  where  it  is  said  that  a  patient 
cannot  recover,  either  in  contract  or  in  tort, 
for  injuries  consequent  upon  unskilful  or 
negligent  treatment  by  his  physician,  if  his 
own  negligence  directly  contributed  to  them 
to  an  extent  which  cannot  be  distinguished 
and  separated. 

Michigan. —  Hitcheoek  v.  Burgett,  38  Mich. 
501. 

Minnesota. — Chamberlain  v.  Porter,  9 
Minn  200. 

Missouri. —  West  v.  Martin,  31  Mo.  375,  80 
Am.  Dec.  107. 

New  York. —  Becker  v.  Janinski,  15  N.  Y. 
Siippl.  675,  27  Abb.  N.  Cas.  45. 

Ohio. —  Geiselman  v.  Scott,  25  Ohio  St. 
86. 

Oregon. —  Beadle  v.  Paine,  46  Oreg.  424, 
80  Pac.  903. 

Pennsylvania. —  Eichards  v.  Willard,  176 
Pa.  St.  181,  35  Atl.  114;  Potter  v.  Warner, 
91  Pa.  St.  362,  36  Am.  Eep.  668;  McCand- 
less  V.  McWha,  22  Pa.  St.  261;  Haire  v. 
Reese,  7  Phila.  138. 

See  39  Cent.  Dig.  tit.  "  Physicians  and 
Surgeons,"  §  33. 

Failure  to  return  to  physician. —  In  an  ac- 
tion for  malpractice,  an  instruction  tliat,  if 
plaintiff  was  told  by  defendant  to  visit  him 
again  as  soon  as  he  felt  any  pain,  and,  al- 
though feeling  pain  for  a  week,  he  neglected 
to  call,  he  was  guilty  of  contributory  negli- 
gence preventing  recovery  was  correct.  Jones 
V.  Angell,  05  Ind.  376. 

Refusal  to  permit  proper  treatment. — 
Whore  a  patient  is  dclii  ious,  and  the  niem- 
l)ers  of  his  family  having  him  in  charge  re- 
fuse to  allow  the  proposed  treatment,  the 
physician  or  surgeon  will  not  bo  required  to 
use  force,  and  will  not  be  liable  for  any  in- 
jury to  limb  or  health  resulting  from  a  fail- 
ure to  use  the  proposed  treatment.  Little- 
john  V.  Arbogast,  05  Til.  App.  005.  Where 
a  surgeon  is  prevented  from  rodiicing  a  dis- 
location by  the  refusal  of  his  patient  to 
Hubniit  to  the  operation,  the  surgeon  cannot 
be  held  liable  for  diiinages  r<'Hiiliing  (li(>ro- 
froiii.    LiU  le  johii  V.  Arl)()gasf-.  nuiirn. 

Operation  performed  at  in.stance  of  patient. 
—  if  ;i,  Hiirgeon.  when  eallcfl  on,  ndviMcH  tlu^ 
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patient,  who  is  of  mature  years  and  of  sound 
mind,  that  the  proposed  operation  is  un- 
necessary and  improper,  and  the  patient  still 
insists  on  its  performance,  and  the  surgeon 
thereupon  performs  it,  he  cannot  be  held  re- 
sponsible to  tlie  patient  for  damages,  on  the 
ground  that  tlie  operation  was  improper  and 
injurious,  as  in  such  case  the  patient  relies 
on  his  own  judgment,  and  not  on  that  of  the 
surgeon,  as  to  the  propriety  of  the  opera- 
tion ;  and  he  cannot  complain  of  an  operation 
performed  at  his  own  instance  and  on  his 
own  judgment.  Gramm  v.  Boener,  50  Irwi. 
497. 

Information  given  to  patient  must  be  con- 
sidered.—  The  information  given  by  a  sur- 
geon to  his  patient  concerning  the  nature  of 
his  malady  is  a  circumstance  that  should  be 
considered  in  determining  whether  the  pa- 
tient, in  disobeying  the  instructions  of  the 
surgeon,  was  guilty  of  contributory  negli- 
gence or  not.  Geiselman  v.  Scott,  25  Ohio 
St.  86. 

"  Directly  "  contributed  proper. —  In  an  ac- 
tion for  malpractice,  an  instruction  requir- 
ing the  jury  to  find  that  plaintiff's  own  negli- 
gence directly  contributed  to  the  injury, 
before  they  could  on  that  ground  find  for 
defendant,  is  not  erroneous  for  using  the 
word  "  directly,"  instead  of  "  proximately." 
Davis  V.  Spieer,  27  Mo.  App.  279. 

10.  Illinois. —  Morris  v.  Despain,  104  111. 
App.  452. 

Missouri. —  Sanderson  r.  Holland,  39  Mo. 
App.  233. 

New  YorJc—Bn  Bois  v.  Decker,  130  N.  Y. 
325,  29  N.  E.  313,  27  Am.  St.  Rep.  529,  14 
L.  R.  A.  429  [afftrming  4  N.  Y.  Suppl.  768] ; 
Carpenter  v.  Blake,  75  N.  Y.  12. 

North  Carolina.—  McCracken  v.  Smathers, 
122  N.  C.  799,  29  S.  E.  354. 

Oregon. —  Beadle  v.  Paine,  40  Oreg.  424, 
80  Pac.  903. 

Pennsylvania. —  Fowler  v.  Sergeant,  1 
Grant  355. 

Fenuo7ii.— Wilnwt  v.  Howard,  39  Vt.  447, 
94  Am:  Dec.  338. 

West  Virginia. —  Lawson  v.  Conaway.  37 
W.  Va.  159,  16  S.  K.  504,  38  Am.  St.*  Rep. 
17,  18  L.  R.  A.  627. 

See  39  Cent.  Dig.  tit.  "Physicians  and 
Surgeons,"  S  3.1. 

The  natural  temperament  or  weakness  of 
a  patient  contributing  to  produce  the  injury 
priiiiaiily  caused  by  the  unskilful  treatment 
of  a,  ])hyHieian  is  no  bur  to  mi  action  iigainat 
Riicii  ))hysi('ian  for  maliirnctieo,  but  may  be 
shown  in  miligaliim  of  dinniijips,  IMullin  V, 
li'huidei'M,  73  Vt.  95,  50  All.  SI,'!. 
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17.  Effect  of  Admission  of  Want  of  Sufficient  Skill.  If  a  practitioner  frankly 
informs  a  patient  of  his  want  of  skill,  or  the  patient  is  in  some  other  way  fully  aware 
of  it,  the  hitter  cannot  complain  of  the  lack  of  that  which  he  knew  did  not  exist.'^ 

C.  To  Whom  Liable  —  Gratuitous  or  Charity  Patient.  A  physician  may 
decline  to  respond  to  tlie  call  of  a  patient  unable  to  compensate  him  ;  but,  if  he 
undertakes  the  treatment  of  such  a  patient,  his  liabilities  for  negligence  or  mal- 
practice are  the  same  as  in  the  case  of  any  other  patient.^^  So  a  physician 
employed  by  a  city  to  treat  patients  at  the  city  almshouse  is  liable  to  one  of  such 
patients  who  is  injured  through  the  physician's  negligence,  although  there  is  no 
contractual  i-ehition  between  such  patient  and  the  physician.^^ 

D.  For  Whose  Acts  or  Omissions  Physician  Liable  —  l.  Assistant.  A 
physician  is  responsible  for  an  injury  done  to  a  patient  through  the  want  of 
proper  skill  and  care  in  his  apprentice  or  assistant.-'* 

2.  Surstitute.  If  a  family  physician  or  I'ailway  surgeon,  on  leaving  town, 
recommends,  in  case  of  need,  some  other  physician,  who  is  not,  however,  in  any 
sense  in  his  employment,  it  does  not  make  him  liable  for  injuries  resulting  from 
the  latter's  want  of  skill. 

3.  Partner.  Partners  in  the  practice  of  medicine  are  all  liable  for  an  injury 
to  a  patient  resulting  from  the  negligence,  either  of  omission  or  commission,  of 
any  one  of  the  partners,  within  the  scope  of  their  partnership  business  ;  but,  for 
an  injury  resulting  from  the  act  of  one  partner  outside  of  tlie  common  business, 
the  offending  partner  is  alone  responsible.^'' 

4.  Nurse  or  Attendant.  Physicians  are  not  as  a  rule  liable  for  the  negligence 
of  hospital  nurses  or  attendants  of  which  they  are  not  personally  cognizant." 

E.  Actions  For  Neg-ligence  or  Malpractice — l.  Nature  and  Form  of 
Remedy.  Where  a  physician  or  surgeon  is  employed  to  treat  a  patient  without 
any  express  contract  defining  the  character  and  extent  of  his  duty  and  under- 
taking, either  an  action  in  contract  or  in  tort  may  be  maintained  for  the  breach 
of  the  implied  obligation  arising  from  such  employment  caused  by  unskilful, 
negligent,  and  improper  treatment.-'^  "When  the  action  is  in  tort,  case  is  the 
proper  form  of  action,^'''  and,  although  an  operation  is  performed  with  malice,  the 


11.  Lorenz  v.  Jackson^  88  Hun  (N.  Y.) 
200,  34  N.  Y.  Suppl.  652;  Shearman  &  R. 
Negl.  §  607. 

12.  Becker  v.  Janinski,  15  N.  Y.  Suppl. 
675,  27  Abb.  N.  Cas.  45.  See  also  cases 
cited  supra.  III,  B,  6. 

13.  Du  Bois  V.  Decker,  130  N.  Y.  325,  29 
N.  E.  313,  27  Am.  St.  Rep.  529,  14  L.  R.  A. 
429  [affirming  4  N.  Y.  Suppl.  768]. 

14.  Hancke  v.  Hooper,  7  C.  &  P.  81,  32 
E.  C.  L.  510. 

The  surgeon  and  the  assistant  are  jointly 
and  individually  liable  for  unskilful  or  negli- 
gent services  of  the  assistant.  Tish  v. 
Welker,  5  Ohio  S.  &  C.  PL  Dec.  725,  7  Ohio 
N.  P.  472. 

15.  Keller  v.  Lewis,  65  Ark.  578,  47  S.  W. 
755;  Hitchcock  v.  Burgett,  38  Mich.  501; 
Myers  v.  Holborn,  58  N.  J.  L.  193,  33  Atl. 
389,  55  Am.  St.  Rep.  606,  30  L.  R.  A.  345. 

16.  Whittaker  t.  Collins,  34  Minn.  299,  25 
N.  W.  632;  Hyrne  v.  Erwin,  23  S.  C.  226, 
55  Am.  Rep.  15,  holding  that  in  an  action 
against  a  firm  of  doctors  for  malpractice,  it 
is  not  error  to  instruct  that  partners  in  the 
practice  of  medicine  are  "  sureties "  for  the 
faithful  performance  of  their  engagements 
by  each  of  them.  See  Haase  v.  Morton, 
(Iowa  1908)  115  N.  W.  921,  where  one  part- 
ner was  held  liable  for  the  negligence  of 


anotlier  partner  in  superintending  the  re- 
turn of  a  patient  from  the  operating  room 
of  a  hospital  to  her  apartment.  See  also  6 
Mich.  L.  Rev.  683-686. 

17.  Perionowsky  v.  Freeman,  4  F.  &  F. 
977.  But  see  Stanley  v.  Schumpert,  117  La. 
255,  41  So.  565,  116  Am.  St.  Rep.  202,  6 
L.  R.  A.  N.  S.  306,  holding  that  where  an 
attendant  at  a  sanitarium  was  not  sufficiently 
careful  and  did  not  follow  the  prescriptions 
of  the  physicians,  and  the  physicians  did  not 
see  to  it  to  some  extent  at  least  that  the 
medicines  prescribed  were  properly  adminis- 
tered, and  to  an  extent  neglected  the  patient, 
thev  are  liable  for  resulting  injuries. 

18.  Kuhn  V.  Brownfield,  34  W.  Va.  252, 
12  S.  E.  519,  11  L.  R.  A.  700.  Compare 
Tucker  v.  Gillette,  22  Ohio  Cir.  Ct.  664,  12 
Ohio  Cir.  Dec.  401 ;  McCrorv  v.  Skinner,  2 
Ohio  Dec.  (Reprint)  268,  2  West.  L.  Month. 
203. 

Waiver  of  tort. —  In  an  action  against  a 
physician  for  malpractice,  plaintiff  may  elect 
to  sue  on  contract  and  thus  waive  the  tort. 
Lane  v.  Boicourt,  128  Ind.  420,  27  N.  E. 
1111,  25  Am.  St.  Rep.  442;  Goble  v.  Dillon, 
86  Ind.  327,  44  Am.  Rep.  308. 

19.  Cadwell  v.  Farrell,  28  111.  438;  Mullin 
V.  Flanders,  73  Vt.  95,  50  Atl.  813. 

Case  see  Case,  Action  on,  6  Cyc.  681. 
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patient  haying  consented  thereto,  no  recovery  in  trespass  can  be  had  therefor.^ 
Where  an  express  promise  on  tlio  part  of  the  physician  is  alleged  and  counted 
upon,  the  action  is  in  contract,  and  not  in  tort.^' 

2.  Time  to  Sue  and  Limitations.  The  particular  statute  of  limitation  applicable 
in  actions  for  malpractice  depends  upon  whether  the  action  is  in  contract  or  in 
tort.^^  As  the  gist  of  an  action  to  recover  damages  for  unskilful  treatment  is  the 
negligence  of  the  surgeon,  the  statute  begins  to  run  from  the  time  of  the  alleged 
negligence.^  In  some  jurisdictions  Hmitation  of  one  year  is  expressly  provided 
by  statute  in  malpractice  cases,^  to  run  from  the  date  of  the  termination  of  the 
professional  servicea.^^ 

3.  Survival  of  Action.  At  common  law  an  action  for  an  injury  to  the  person 
caused  by  the  want  of  skill  or  negligence  of  a  physician  or  surgeon  does  not 
survive  the  death  of  either  party .'^^  In  many  states,  however,  statutes  provide 
for  the  survival  of  the  action  in  such  cases.^^ 

4.  Defenses.^  A  medical  practitioner  may  perhaps  protect  himself  from  lia- 
bility for  malpractice  by  a  special  contract  that  he  shall  not  be  so  liable.^^  Con- 
sent of  the 'patient  to  the  abandonment  of  the  case  by  a  physician  may  be  a 
defense  to  a  subsequent  action  for  malpractice,^"  if  such  consent  was  not  obtained 
by  false  representations.^^  It  is  no  defense  to  a  suit  for  malpractice  that  defend- 
ant was  practising  in  violation  of  a  statute  making  it  an  offense  to  practise  physic 
without  certain  preliminary  qualifications,^'^  unless  perhaps  where  the  patient  knew, 
when  employing  the  physician,  that  he  had  not  the  qualifications.^  ISTor  can  a  physi- 
cian not  belonging  to  one  of  the  regular  schools  of  medicine,  such  as  a  clairvoyant, 
relieve  himself  from  liability  by  the  contention  that  the  patient  was  negligent  in 
employing  him  with  full  knowledge  of  his  methods  of  diagnosis  and  prescription.** 


20.  Cadwell  f.  Farrell,  28  111.  438. 

21.  Burns  v.  Barenfield,  84  Ind.  43. 

22.  See  Limitations  of  Actions,  25  Cyc. 
1032,  1047. 

Indiana. —  If  the  complaint  is  on  contract, 
the  statutory  limitation  of  six  years  applies. 
Burns  v.  Barenfield,  84  Ind.  43;  Staley  v. 
Jameson,  46  Ind.  159,  15  Am.  Rep.  285. 

23.  See  Limitations  of  Actions,  25  Cyc. 
IIIG  note  67.  But  see  Gillette  v.  Tucker,  67 
Ohio  St.  106,  05  N.  E.  Sfi5,  93  Am.  St.  Rep. 
G39  [affirmhig  on  equal  division  of  the  court 
22  Ohio  Cir.  Ct.  064,  12  Ohio  Cir.  Dee.  401], 
holding  that  since  want  of  skill  or  negligence 
on  the  part  of  a  physician  gives  rise  to  no 
cause  of  action  unless  injurious  consequences 
follow,  a  cause  of  action  accrues  when  injury 
occurs. 

If  the  injuries  blend  and  extend  over  the 
whole  period  the  physician  has  charge  of  the 
case,  tlie  right  of  action,  it  seems,  hecomes 
complete  wlien  tlie  physician  gives  up  the 
case  without  jMM'forming  liis  diity,  and  limita- 
tions begin  to  run  at  tliis  time.  Gillette  ■(;. 
Tucker,  07  Oliio  St.  100,  05  N.  E.  865,  93 
Am.  St.  Rep.  039  [a/firming  on  equal  division 
of  the  court  22  Oliio  Cir.  Ct.  064,  12  Ohio 
Cir.  Dec.  401]. 

24.  Tucker  V.  Gillette,  22  Ohio  Cir.  Ct. 
604,  12  Ohio  Cir.  Dec.  401  \nffirmcd  in  07 
Ohio  St.  100,  05  N.  E.  805,  93  Am.  St.  Rep. 
039];  Tucker  r.  Gillette,  11  Ohio  S.  &  C.  V\. 
Dec.  220,  H  Oliio  N.  P.  389. 

25.  Miller  Ryi-rHon,  22  Oiil.  309;  Town 
V.  Ai-cIkt,  4  Ont.  'l.  Rep.  3S3. 

26.  Sc<!  AllA'I'KMKN'I'  AND  UlOVIVAI,,  1  Cyc. 
02  l<'xf,  luid  nolc  20.  See  jiIho  McGrory  r. 
Skinner,  2  Ohio  Doc,  (Repriiil,)  208,  2  Wesl. 
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L.  Month.  203;  Kuhn  v.  Brownfield,  34 
W.  Va.  252,  12  S.  E.  519,  11  L.  R.  A.  700. 

It  is  immaterial  whether  the  action  is  in 
form  ex  contractu  or  ex  delicto;  in  either 
case  the  injury  is  to  the  person  and  not  to 
the  estate  of  the  patient.  Boor  v.  Lowrey, 
103  Ind.  408,  3  N.  E.  151,  53  Am.  Rep.  519; 
Jenkins  v.  French,  58  N.  11.  532;  Vittum  v. 
Gilman,  48  N.  II.  410;  Best  r.  Vedder,  58 
How.  Pr.  (N.  Y.)  187. 

27.  Long  V.  Morrison,  14  Ind.  595,  77  Am. 
Dec.  72;  Norris  v.  Grove,  100  Mich.  256,  58 
N.  W.  1000. 

Continuing  action  once  commenced. —  N.  H. 
St.  (1844)  c.  139,  providing  that  all  actions  in 
wliicli  tlie  riglit  of  action  does  not  now  by 
law  survive  tlie  death  of  either  partj',  which 
have  been  commenced  in  any  court,  may  be 
prosecuted  to  final  judgment  at  the  election 
of  "  the  surviving  or  legal  representative  of 
the  deceased  party,"  authori/xjs  plaintiff  to 
proceed  with  an  action  for  malpractice  on  the 
death  of  defendant  pending  the  action.  Bedel 
V.  Flanders,  51  N.  H.  73  note. 

28.  Contributory  negligence  as  a  defense 
see  supra,  IV.  B,  10. 

29.  Nelson  v.  Harrington,  72  Wis.  591,  40 
N.  W.  228,  7  Am.  St.  Rop.  900,  1  L.  R.  A. 
719. 

30.  Carpenter  r.  Blake,  00  Barb.  (N.  Y.) 
488  [reversed  on  other  grounds  in  50  N.  Y. 
090]. 

31.  Cariienlcr  r.  T?lakc,  00  Barb.  (N.  Y.) 

4HS  Ircnersril  on  oilier  grouiulH  in  50  N.  Y. 
09(1 1. 

32.  Musser  r.  Ghaso.  29  Oliio  St.  577. 

33.  Mnssi-r  r.  Ghaso,  29  Ohio  St.  577. 

34.  Nelson  v.  Harrington,  72  Wis.  591,  40 
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5.  Pleading  ^  —  a.  In  General.  It  is  ordinarily  sufficient  for  plaintiff,  in  an 
action  for  malpractice,  to  aver  that  defendant  was  a  physician  and  surgeon  ;  that 
plaintiff  retained  and  employed  him  as  such  to  attend  upon  him  ;  that  he  accepted 
and  entered  upon  such  employment,  yet  conducted  himself  in  an  unskilful  and 
neo-ligent  manner,  whereby  plaintiflE  was  injured,  to, his  damage,  etc.^®  Want  of 
skill  and  care  on  the  part  of  the  physician  must  be  alleged,^^  and  also  the  specific 
acts  of  commission  or  omission  concerning  which  negligence  is  imputed.^^  It  is 
not  necessary  to  aver  expressly  that  it  was  the  physician's  duty  to  act  skilfully 
or  that  any  consideration  was  to  be  paid  for  the  services  rendered,^"  since  these 
facts  will  be  implied  from  the  employment.  Since  an  action  for  malpractice  is 
founded  on  contract,  although  sounding  in  tort,  it  is  unnecessary  for  the  complaint 
to  aver  expressly  that  there  was  no  negligence  on  the  part  of  plaintiff.*^  To  a 
complaint  for  malpractice,  soiinding  in  tort  against  two  surgeons,  an  answer  that 
each  was  separately  employed  is  bad.^^ 

b.  Amendment.  A  plaintiff  in  an  action  to  recover  damages  for  malpractice  by 
a  physician  may  be  allowed  to  amend  his  complaint  to  correspond  with  the  proof 

6.  Issues  and  Proof.  Plaintiff  in  an  action  for  malpractice  must  recover,  if  at 
all,  in  accordance  with  his  allegations  ;  the  evidence  must  be  restricted  within  the 
issues  as  made  by  the  pleadings.^*  Where  the  language  of  a  complaint  implies 
no  more  than  the  duty  imposed  by  law  to  exercise  reasonable  skill  and  care,  evi- 


N.  W.  228,  7  Am.  St.  Eep.  900,  1  L.  E.  A. 
719. 

35.  Pleading  generally  see  Pleadin?. 

36.  Hanselman  v.  Carstens,  60  Mich.  187, 
27  N.  W.  18;  Morrill  v.  Tegarden,  19  Nebr. 
534,  26  N.  W.  202;  Crowty  y.  Stewart,  95 
Wis.  490,  70  N.  W.  558;  Jones  V.  Burtis,  88 
Wis.  478,  60  N.  W.  785.  See  also  Lane  v. 
Boicourt,  128  Ind.  420,  27  N.  E.  1111,  25  Am. 
St.  Rep.  442;  Burns  v.  Barenfield,  84  Ind. 
43. 

Allegation  of  professional  character  of  de- 
fendant.—  A  petition  for  malpractice,  alleg- 
ing that  defendant  "  is  a  physician  .  .  . 
engaged  in  the  practice  of  medicine  .  .  . 
and  has  been  so  engaged  for  several  years  last 
past  "  is  sufficient,  without  alleging  that  he 
was  a  physician  when  he  treated  his  patient. 
Bower  r.  Self,  68  Kan.  825,  75  Pac.  1021. 

37.  Barney  v.  Pinkham,  29  Nebr.  350,  45 
N.  W.  694,  26  Am.  St.  Rep.  389. 

38.  De  Hart  v.  Etnire,  121  Ind.  242,  23 
X.  E.  77  (holding,  however,  that  in  an  action 
for  malpractice,  a  complaint  is  not  demurra- 
ble for  failure 'of  plaintiff  to  set  forth  in 
what  particular  defendant  was  negligent  in 
the  performance  of  his  duties  as  physician 
and  surgeon,  as  the  remedy  for  uncertainty 
is  by  motion  to  make  more  specific)  ;  Haw- 
ley  r.  Williams,  90  Ind.  160. 

Allegations  held  sufficient  see  Grannis  v. 
Branden,  5  Day  (Conn.)  260,  5  Am.  Dec. 
143;  Carpenter  r.  McDavitt,  53  Mo.  App. 
393;  Brown  v.  Cadv,  9i  N.  Y.  App.  Div.  415, 
86  N.  Y.  Suppl.  959. 

39.  Peck  V.  Martin,  17  Ind.  115;  Hansel- 
man  V.  Carstens,  60  Mich.  187,  27  N.  W.  18; 
Jones  V.  Burtis,  88  Wis.  478,  60  N.  W.  785. 

40.  Peck  V.  Martin,  17  Ind.  115. 

41.  Coon  V.  Vaughn,  64  Ind.  89;  Scudder 
V.  Crossan,  43  Ind.  343.  See  also  Williams 
V.  Nally,  45  S.  W.  874,  20  Ky.  L.  Rep.  244, 
holding  that  even  if  such  an  allegation  is 
necessary,  the  defect  in  failing  to  allege  that 


plaintiff  was  free  from  negligence  is  cured 
where  the  answer  and  reply  make  up  the 
issue  on  that  behalf. 

Indiana.— Under  Bums  Rev.  St.  (1901) 
§  359a,  making  contributory  negligence  a 
matter  of  defense,  the  complaint  need  not 
allege  the  want  thereof  on  the  part  of 
plaintiff.  Aspy  v.  Botkins,  160  Ind.  170, 
66  N.  E.  462. 

42.  Goble  v.  Dillon,  86  Ind.  327,  44  Am. 
Rep.  308. 

43.  Wormell  vi.  Reins,  1  Mont.  627. 

44.  Goodwin  v.  Herson,  65  Me.  223. 

Illustrations. —  In  an  action  against  a  sur- 
geon to  recover  damages  for  injuries  alleged 
to  have  ensued  from  his  want  of  ordinary 
care  and  skill  in  the  treatment  of  a  fracture, 
proof  that  he  gave  assurances  to  plaintiff 
that  he  possessed  and  would  exercise  extraor- 
dinary skill,  and  eff'ect  a  cure,  is  not  ad- 
missible to  support  the  declaration.  Good- 
win V.  Hersom,  65  Me.  223.  In  an  action 
by  a  husband  and  wife  against  a  physician 
for  malpractice  in  treatment  of  the  wife, 
there  being  no  allegation  of  loss  of  the  wife's 
services,  evidence  that  the  husband  was  de- 
pendent on  his  wife  for  support  is  inad- 
missible. Twombly  v.  Leach,  11  Cush. 
(Mass.)  397.  Where  the  declaration  in  an 
action  against  a  physician  for  malpractice 
does  not  allege  general  incompetency  in  de- 
fendant, plaintiff  cannot  recover  on  that 
ground,  but  must  show  that  defendant  did 
not  properly  exercise  the  skill  which  he  in 
fact  possessed.  Mayo  v.  Wright,  63  Mich.  32, 
29  N.  W.  832.  Where  a  complaint  in  an 
action  for  malpractice  alleged  that  by  reason 
of  defendant's  negligence  in  the  treatment  of 
plaintiff's  fractured  limb  it  became  necessary 
to  amputate  it,  and  that  by  reason  of  the 
said  negligence  plaintiff  suffered  pain  and 
anguish,  this  limited  defendant's  liability  to 
neglect  causing  loss  of  the  limb,  and  no  re- 
covery could  be  had  for  pain  or  anguish  if 
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dence  of  an  express  proiriise  to  cure  is  not  necessary  to  sustain  it.''-^  One  holding 
himself  out  as  a  snrgeoii  is  liable  as  well  for  waiiit  of  skill  as  for  negligence  ;  and 
an  injured  party  may  sue  for  damages  resulting  from  botk,,and  recover,  on  proving 
damages  resulting  from  either.'"' 

7.  Evidence  —  a.  Presumptions  and  Burden  of  Proof  —  (i)  As  to  Negli- 
gence on  Want  OF  Skill.  In  an  action  against  a  phvsieian  for  malpractice, 
no  presumption  of  negligence  or  w&nt  of  skill  can  arise  from  the  fact  that  defend- 
ant failed  to  effect  a  cure/**  The  burden  of  proof  in  such  a  case  is  on  plaintifP  to 
show  the  physician's  want  of  reasonable  care,  skill,  and  diligence  in  his  treatment 
of  the  case,*^  and  also  that  the  injury  complained  of  resulted  from  a  failure  to 
exercise  these  requisites.^*^    Consent  to  an  operation  will  he  presumed  from  volun- 


such  loss  was  not  caused  by  his  negligence. 
Jacobs  V.  Cross,  19  Minn.  523.  On  a  com- 
plaint for  malpractice,  charging  negligence 
and  want  of  skill  in  treating  a  fractured 
limb,  by  reason  of  which  the  same  had  to 
be  amputated,  evidence  of  the  manner  in 
which  such  amputation  was  performed  is  not 
competent,  no  lack  of  care  or  skill  in  that 
respect  being  charged.  Jacobs  v.  Cross,  su- 
pra. Where,  in  an  action  against  a  surgeon 
for  alleged  malpractice,  the  petition  alleged 
unskilfulness  in  the  treatment  of  the  broken 
limb,  and  the  answer  traversed  such  allega- 
tion, without  averring  any  hereditary  peculi- 
arity as  a  special  defense,  evidence  as  to  the 
weakness  of  the  bones  of  plaintiff's  family 
was  inadmissible.  West  v.  Martin,  31  Mo.. 
375,  80  Am.  Dee.  107.  Where,  in  an  action 
for  malpractice,  the  character  of  the  wound 
is  stated  in  the  answer,  and  not  disputed  by 
the  replication,  plaintiff  will  not  be  permit- 
ted to  prove  that  it  was  not  of  the  character 
alleged.  Williams  v.  Poppleton,  3  Oreg.  139. 
The  averment,  in  an  action  against  a 
physician  for  malpractice,  that  defendant 
was  employed  at  his  special  instance  and 
request,  is  technical,  and  is  sufficiently 
proved  by  showing  that  defendant  held  him- 
self out  as  a  practitioner  soliciting  public 
patronage,  and  that  the  employment  was  by 
mutual  consent.  Musser  v.  Chase,  29  Ohio 
St.  577.  In  an  action  for  malpractice,  plain- 
tiff cannot  give  evidence  that  the  physician 
abandoned  the  patient,  and  refused  to  pre- 
scribe, unless  it  is  so  laid  in  the  declaration. 
Bemus  v.  Howard,  3  Watts  (Pa.)  255.  See 
also  Dashiell  v.  Griffith,  84  Md.  303,  35  All. 
1094.  Compare  Lawson  v.  Conaway,  37  W. 
Va.  159,  10  S.  E.  504,  38  Am.  St.  Rep.  17, 
18  L.  R.  A.  027.  Under  an  allegalion  that 
"  the  defendant  wrongfully,  carelessly,  negli- 
gently, and  unskillfiilly  ])orf()rmed  said  am- 
putation," evidence  is  adniissibk;  showing 
that  "  the  point  of  amputation  was  too 
high,  and  that  Iho  danger  of  death  was  some- 
wliat  increased  by  (lie  scdcclion  of  that 
point."    Wright     "llardy,  22  Wis.  348. 

45.  Hoopingarner  v.  Levy,  77  Ind.  455. 

46.  Carpimter  v.  Blake,  'OO  Barb.  (N.  Y.) 
488  Ircvcrficd  on  otiier  giiouuds  in  50  N.  Y. 
090 1 . 

47.  Evidence  generuJly  Hce  Ifl  Cyc.  821 
et  seq. 

^8.  IllinoiH. —  Red  CrosH  Medical  Sorvico 
Co.  V.  Orofln,  120  111.  App.  214;  Siiim  i;. 
I'arlscr,  41   III.  App.  284. 
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loiva. —  Tomer  v.  Aiken,  120  Iowa  114,  101 
N.  W.  709;  Piles  v.  Hughes,  10  Iowa  579. 

Kansas. —  Pettigrew  v.  Lewis,  40  Kan.  78, 
20  Pac.  458. 

Michigan.—  Wood  v.  Barker,  49'  Mich.  295, 
13  N.  W.  597. 

Minnesota. —  Staloeh  v.  Holm.,  100  Minn. 
276,  111  N.  W.  204,  9  L.  R.  A.  X.  S.  712. 

Nebraska. —  Barney  v.  Pinkham,  29  Nebr. 
350,  45  N.  W.  694,  26  Am.  St.  Rep.  389. 

New  York. —  Bellinger  v.  Craigue,  31  Barb. 
534. 

Ohio. —  Craig  v.  Chambers,  17  Ohio  St. 
253. 

Pennsylvania. —  Wohlert  v.  Seibert,  23  Pa. 
Super.  Ct.  213;  Haire  v.  Reese,  7  Phila.  138. 

West  Vij-ginia. —  Dye  v.  Corbin,  59  W.  Va. 
266,  53  S.  E.  147. 

Canada. —  Hodgins  v.  Banting,  12'  Ont.  L. 
Rep.  117. 

See  39  Cent.  Dig.  tit.  "  Physicians  and 
Surgeons,"  §  39. 

49.  Georgia.— Georgia  Northern  R.  Co.  v, 
Ingram,  114  Ga.  039,  40  S.  E.  708. 

Illinois. — •  Holtzman  v.  Hoy,  118  111.  534, 
8  N.  E.  832,  59  Am.  Rep.  390;  McKee  v. 
Allen,  94  111.  App.  147;  Sims  v.  Parker,  41 
111.  App.  284. 

loiva. —  Robinson  v.  Campbell,  47  Iowa  025. 

Kansas. — ■  Pettigrew  v.  Lewis,  40  Kan.  78, 
26  Pac.  458. 

Maryland. —  State  v.  Housekeeper,  70  Md. 
102,  10  Atl.  382,  14  Am.  St.  Rep.  340,  2 
L.  R.  A.  587. 

Minnesota. — Getchell  v.  Hill,  21  Minn.  464. 

Neic  Hampshire. — -Leighton  v.  Sargent,  31 
N.  H.  119,  64  Am.  Dec.  323. 

New  Torfc.— Wood  v.  Wyeth,  106  N.  Y. 
App.  Div.  21,  94  N.  Y.  Suppl.  300;  Wells 
r.  World's  Dispensary  Medical  Assoc.,  9  N.  Y. 
St.  452. 

Ohio. —  Craig  v.  Chambers,  17  Ohio  St. 
253. 

West  Virginia. —  Dye  v.  Corbin,  59  W.  Va. 
266,  53  S.  E.  147. 

United  Slates. —  Ewing  d.  Goodej  78  Fed. 
442. 

Canada. —  McQuay  v.  Eastwood,  12  Ont. 
402. 

See  39  Cent.  Dig.  tit.  "  Physicians  and 
Surgeons,"  S  39. 

50.  Georgia.: —  Georgia  Northern  R.  Co,  v. 
Ingram,  114  On.  039,  ' 40  S.  10.  708. 

///iooi.v.— McKeo  0.  Alloii,  94  III.  Ajip.  147. 
Kansas.-—  Pettigrew  v.  Lewis,  46  Kan.  78,, 
20  I'ac.  458. 
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tary  submission  to  it,  and  the  burden  is  on  plaintiff  to  prove  the  contrary.^^  Where 
tlie  physician  sets  up  an  affirmative  defense,  the  burden  is  on  him  to  prove  it.^'^ 

(n)  ^1^'  TO  CoNTJUBUTOliY  Neqligenoe.  The  general  rules  as  to  the  bui-den 
of  proving  contributory  negligence  in  negligence  cases  are  applicable  in  actions 
for  negligence  of  a  physician  or  malpractice.^^ 

b.  Admissibility  —  (i)  Knowledge  and  Skill  OF  Defendant.  While  there 
is  some  difference  of  opinion  in  the  cases,  the  weight  of  authority  is  to  the  effect 
that,  although  the  skill  of  defendant,  or  the  want  of  it,  is  put  in  issue  in  a  suit  for 
malpractice,  his  reputation  in  that  respect  is  not  a  defense,  and .  evidence  to 
establish  it  will  be  excluded. Other  cases  hold  that,  where  the  action  is  for 
negligence,  and  the  skill  of  the  physician  is  not  put  in  issue,  he  cannot  show  his 
general  reputation  for  skill  but  where  both  negligence  and  want  of  skill  are 
charged,  it  is  comp(3teut  for  defendant  to  show  his  skill  and  reputation  in  that 
behalf.^"  Specific  acts,  however,  are  never  competent  to  prove  skill  and  com- 
petency.^''' JSTor  can  the  fact  that  a  physician  is  reputed  to  be  negligent  and 
unskilful  be  allowed  as  proof  to  establish  negligence  or  unskilful  treatment  in  a 
particular  case.^^  It  has  been  held  competent,  however,  for  plaintiff  to  show,  as 
affecting  the  skill  and  knowledge  of  the  physician  placed  in  charge  of  the  case, 
that  he  was  engaged  largely  in  pursuits  other  than  his  profession  of  medicine  and 
surgery.^^    B-ut  it  is  proper  to  exclude,  on  the  ground  of  remoteness,  testimony  as 


Minnesota. — Getcliell  v.  Hill,  21  Minn.  464. 
Ohio. —  Craig   V.   Chambers,   17   Ohio  St. 
253. 

Pennsylvania. — •  Wohlert  v.  Seibert,  23  Pa. 
Super.  Ct.  213. 

ires*  Virginia. —  Dye  v.  Corbin,  59  W.  Va. 
266,  53  S.  E.  147. 

United  States. —  Ewing  v.  Goode,  78  Fed. 
442. 

Canada. —  McQuay  v.  Eastwood,  12  Ont. 
402. 

See  39  Cent.  Dig.  tit.  "  Physicians  and 
Surgeons,"  §  39. 

51.  State  v.  Housekeeper,  70  Md.  162,  16 
Atl.  382,  14  Am.  St.  Rep.  340,  2  L.  R.  A. 
587.    See  also  supra,  IV,  B,  7,  a. 

52.  Chasa  v.  Nelson,  39  111.  App.  53,  hold- 
ing, however,  that  in  an  action  against  a 
physician  for  malpractice  alleged  to  have 
caused  the  death  •  of  plaintiff's  intestate, 
where  defendant  pleads  the  general  issue, 
he  may  show  the  condition  of  the  patient's 
health,  and  that  death  would  have  resulted 
in  any  event,  without  assuming  the  burden 
of  proving  that  the  negligent  act  of  his  own 
did  not  produce  death. 

Discharge  by  patient. —  If  a  surgeon,  called 
to  attend  one  who  has  long  been  his  em- 
ployer, leaves  his  patient  before  he  has  been 
properly  eared  for  professionally,  or  while  he 
needs  further  attention,  and  relies  on  an 
alleged  discharge  by  the  patient  as  a  defense 
to  a  suit  brought  for  the  abandonment,  this 
being  a  new  substantive  matter  of  defense, 
the  burden  of  proving  it  is  on  defendant. 
Ballon  r.  Preseott,  64  Me.  305. 

53.  See  Negligence,  29  Cyc.  601. 

In  Indiana  in  an  action  against  a  physician 
for  unskilfulness,  tlie  burden  of  proving  that 
the  negligence  of  plaintiff  contributed  to  the 
injury  is  on  defendant.  Gramm  v.  Boener, 
56  Ind.  497. 

In  Iowa  in  an  action  for  malpractice,  the 
burden  is  on  plaintiff  to  show  his  freedom 
[100] 


from  negligence  contributing  to  the  result 
complained  of.  Whitesell  t).  Hill,  (1896)  66 
N.  W.  894. 

54.  Holtzman  v.  Hoy,  118  111.  534,  8  N.  E. 
832,  59  Am.  Rep.  390  [affirming  19  111.  App. 
459]  ;  Stevenson  Gelsthorpe,  10  Mont.  563, 
27  Pac.  404;  Williams  v.  Poppleton,  3  Oreg. 
139;  Mertz  v.  Detweiler,  8  Watts  &  S.  (Pa.) 
376. 

The  general  reputation  among  the  profes- 
sion of  the  medical  institution  at  which  a  sur- 
geon may  have  attended  lectures  on  the  sub- 
ject of  surgery  is  not  competent  evidence, 
on  the  question  of  his  professional  skill. 
Leighton  V.  Sargent,  31  N.  H.  119,  64  Am. 
Dec.  323. 

Evidence  of  prior  good  character. —  Evi- 
dence of  good  character  as  a  physician,  sev- 
eral years  prior  to  the  time  of  injury,  caused 
by  malpractice,  is  inadmissible  to  rebut  the 
charge  of  negligence  at  the  time  of  the  in- 
jury. Smith  Stump,  12  Ind.  App.  359, 
40  N.  E.  279. 

55.  Alexander  v.  Menefee,  64  S.  W.  855, 
23  Ky.  L.  Rep.  1151;  Degnan  v.  Ransom,  83 
Hun  (N.  Y.)  267,  31  N.  Y.  Suppl.  966.  But 
see  Carpenter  ^\  Blake,  50  N.  Y.  696  {revers- 
ing 60  Barb.  488]. 

56.  Vanhooser  v.  Berghoff,  90  Mo.  487,  3 
S.  W.  72 ;  Leighton  v.  Sargent,  27  N.  H.  460, 
59  Am.  Dec.  388. 

57.  Baker  v.  Hancock,  29  Ind.  App.  456,  63 
N.  E.  323,  64  N.  E.  38;  Lacy  v.  Kossuth 
County,  106  Iowa  16,  75  N.  W.  689;  Link 
V.  Sheldon,  18  N.  Y.  Suppl.  815  [affirmed 
in  136  N.  Y.  1,  32  N.  E.  696]. 

58.  Stevenson  v.  Gelsthorpe,  10  Mont.  563, 
27  Pac.  404. 

59.  Hess  V.  Lowrey,  122  Ind.  225,  23  N.  E. 
156,  17  Am.  St.  Rep.  355,  7  L.  R.  A.  90. 

In  rebuttal. —  In  an  action  for  malpractice, 
it  is  competent  for  plaintiff  to  show  that  de- 
fendant was  not  a  regularly  bred  physician 
and  surgeon,  for  the  purpose  of  rebutting  evi- 
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to  Low  defendant's  treatment  of  like  cases  diflEered  from  that  of  other  physicians.*" 
So  also  evidence  that  defendant  procured  his  certificate  of  proficiency  from  the 
state  board  of  examiners  without  examination,  by  means  of  diplomas  irregularly 
obtained  from  medical  schools,  is  irrelevant,  as  are  also  defendant's  statements 
concerning  such  diplomas."^ 

(ii)  Negligence.  In  an  action  for  malpractice  evidence  on  the  question  of 
negligence,  forming  a  part  of  the  gestw,  is  admissible.*^^  Plaintiff  may  show, 
by  any  legal  evidence,  tliat  the  method  of  treatment  followed  by  the  physician 
was  improper.*'^  Defendant  may  give  in  rebuttal  any  proper  evidence  tending  to 
show  want  of  negligence  on  his  part.^*  Defendant  may  state  what,  from  iiis 
study  and  experience,  he  deems  proper  treatment  of  the  case  in  question,*^'  and 
may  show  by  experts  that  the  treatment  he  gave  was  siich  as  a  physician  of  ordi- 
nary knowledge  and  skill  would  have  given. Evidence  that  he  employed 
anotlier  skilful  physician  to  assist  him  is  competent,*^  but  not  to  prove  either 


dence  introduced  by  him  to  support  his  gen- 
eral professional  character.  Grannis  v. 
Branden,  5  Day  (Conn.)  260,  5  Am.  Dee. 
143. 

60.  Challis  V.  Lake,  71  N.  H.  90,  51  Atl. 
260. 

61.  Bute  V.  Potts,  76  Cal.  304,  18  Pac. 
329. 

62.  See  cases  cited  infra,  this  note. 
Declarations  of  plaintiff. —  O'PIara  v.  Wells, 

14  Nebr.  403,  15  N.  W.  722. 

Declarations  of  defendant.— Piles  v.  Hughes, 
10  Iowa  579;  Moody  v.  Sabin,  9  Cush.  (Mass.) 
605. 

Exclamations  of  pain. — In  an  action  against 
a  surgeon  for  malpractice  ,  in  treating  a 
broken  leg,  evidence  as  to  complaints  made 
by  plaintiff  in  regard  to  the  pain  suffered  is 
admissible  (Spaulding  v.  Bliss,  83  Mich.  311, 
47  N.  W.  210;  Mayo  v.  Wright,  63  Mich.  32, 
29  N.  W.  832;  Hyatt  v.  Adams,  16  Mich. 
180;  Link  v.  Sheldon,  18  N.  Y.  Suppl.  815 
[affirmed  in  136  N.  Y.  1,  32  N.  E.  696]  )  ;  but 
his  conclusion  as  to  the  cause  of  the  pain  is 
not  admissible  (Spaulding  v.  Bliss,  supra. 
See  also  Mayo  v.  Wright,  supra). 

Intoxication  of  defendant. —  Defendant's 
condition,  as  to  being  intoxicated,  at  the  time 
he  treated  plaintiff,  may  be  shown.  Merrill 
V.  Popperdinp,  9  Ind.  App.  410,  36  N.  E.  921. 

Remarks  of  bystanders  at  time  of  examina- 
tion.—  Where,  in  an  action  for  injury,  re- 
sulting from  a  surgeon's  unskilfulness  in 
treating  a  dislocation  as  a  fracture,  it  Avas 
shown  that,  if  his  diagnosis  A-sas  correct,  a 
grating  sound  would  have  been  heard  on 
manipulation  of  the  limb,  evidence  may  be 
given  of  remarks  made  by  bystanders  at  the 
time  of  the  examination  that  tlicy  lioard  siicli 
a  sound.    ITilchcock  r.  Burgott,  38  Mich.  501. 

A  consultation  licid  on  tiic  occasion  of  t1io 
al!(!g<'d  iinpro]);'r  treatment  may  be  givi'n  in 
evidence  as  a  part  of  the  res  (jealw.  Williams 
V.  I'()i)i)]<'t()n,  3  Oreg.  139. 

63.  Kcndiill  V.  Brown,  86  111.  387. 

Failure  to  demand  compensation. —  Evi- 
dence tlnit  defendant  had  not  asked  any  pay 
for  Ills  Hci'viccH  is  ina(iniisnil)li(  nincc^  iliis 
raiHCH  a  collMierMl  isHiic.  Baird  r.  (<i]l(!tt,  47 
N.  V.  lH(i.  See  also  Jonus  V.  Angell,  95  Jild. 
376. 
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64.  See  cases  cited  infra,  this  note. 
Illustrations. —  Where  the  manner  of  the 

treatment  is  in  issue,  defendants  may  prop- 
erly be  asked  if  therein  they  exercised  their 
best  judgment  and  skill.  The  answer  may 
rebut  the  charge  of  negligence.  Fisher  v. 
Niccolls,  2  111.  App.  484.  A  physician,  sued 
for  negligently  applying  to  plaintiff's  ankle 
liquid  glass  made  by  W,  a  druggist,  and  not 
so  compounded  as  to  neutralize  the  caustic 
elements,  whereby  the  ankle  was  burned,  may 
testify  to  his  knowing  of  W  holding  himself 
out  and  advertising  himself  as  a  manufactur- 
ing chemist,  at  the  time  the  solution  was 
obtained;  as  in  such  case,  in  the  absence  of 
some  circumstance  which  should  have  put  the 
physician  on  his  guard,  he  would  not  be 
chargeable  with  negligence  in  using  the  solu- 
tion. Ball  V.  Skinner,  134  Iowa  298,  111 
N.  W.  1022.  In  an  action  for  negligently 
performing  a  surgical  operation  on  plaintiff's 
eye,  alleged  to  have  caused  a  loss  of  plain- 
tiff's siglit,  evidence  that  the  disease  from 
which  plaintiff  was  suffering-  generally  re- 
sulted in  a  loss  of  sight  is  competent.  Peck 
V.  Hutchinson,  88  Iowa  320,  55  N.  W.  511. 
In  an  action  for  malpractice  in  treating  a 
cut  on  plaintiff's  thumb,  defendant  may  shovr 
that  it  is  good  medical  treatment  in  some 
cases  to  withhold  from  a  patient  the  extent 
of  the  disease  and  his  actual  condition. 
Twombly  r.  Leach,  11  Cush.  (Mass.)  397. 
Defendant  may  testify  that  he  refrained  frpm 
making  further  visits  on  plaintiff  because 
defendant  was  told  by  a  third  pers<m  that  he 
(defendant)  had  been  discharged,  but  he  can- 
not detail  tlie  conversation  with  such  third 
person  unless  held  in  the  ])resence  of  ])lain- 
tiff.  Lawson  v.  Conawav,  37  \Y.  Va.  I'lO,  l(i 
S.  K.  504,  38  Am.  St.  Rep.  17,  18  L.  R.  A. 
627. 

65.  Link  V.  Shpldon,  13G  N.  Y.  1,  32  N.  E. 
096. 

66.  Twombly  r.  Leach,  11  Cusli.  (Mass.) 
397;  Spaulding  r.  Fdiss,  83  Mieli.  311,  47 
N.  W.  210;  Leisenring  v.  La  Croix,  68  Nebr. 
803,  94  N.  W.  1009;  Qninn  r.  llig!>ins,  63 
W  is.  661,  24  N.  W.  482,  53  Am.  Rep.  305; 
Wright  r.  Hardy,  22  Wis.  318. 

67.  JoncH  V.  Angell,  05  Ind.  37(>,  opinion 
by  Colerick,  C. 
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skill  or  diligence  on  his  part.^  It  is  not  proper,  in  making  out  a  case  for  plain- 
tiff, to  show  negligence  in  other  cases  hy  proving  the  results  of  defendant's  treat- 
ment in  such  cases  but  the  treatment  received  by  the  patient  after  defendant 
gave  lip  the  case  may  be  shown.™  The  opinion  of  a  physician  is  adniissible,  as  a 
general  rule,  upon  questions  peculiarly  within  his  knowledge  as  such.''^  A  non- 
expert witness  should  not  be  permitted  to  testify  as  to  the  existence  of  a  particular 
injury,  but  he  may  testify  as  to  tlie  actual  condition  of  the  injury,  no  opinion 
being  expressed."    Immaterial''^  and  hearsay''^  evidence  is  of  course  inadmissible. 

(ill)  Contributory  Neolioence.  In  an  action  for  injury  from  a  physician's 
negligence,  it  is  proper  for  the  defense  to  show  that  it  resulted  from  plaintiff's 
negligence ;  ''^  but  that  fact  cannot  be  shown  by  the  statements  of  one  who  had 
no  personal  knowledge  of  it."^ 

(iv)  Dejionstrative  Evidence.  On  a  trial  against  a  physician  for  mal- 
practice, it  is  proper  to  allow  plaintiff  to  exhibit  his  injured  limb  to  the  jury." 

c.  Weight  and  Suffleieney  —  (i)  In  General.  A  mere  preponderance  of 
evidence  is  sufficient  to  prove  an  issue  in  an  action  for  malpractice.™  Although  the 
fact  that  a  patient  fails  to  recover,  or  suffers  injury,  is  not  in  general  evidence  of 
negligence  on  the  part  of  the  physician,''*  yet  the  injury  may  be  of  such  a  nature 
that  negligence  must  be  assumed  from  the  unexplained  fact  of  its  happening.^" 


68.  Leighton  v.  Sargent,  31  X.  H.  119,  64 
Am.  Dec.  323. 

69.  Shockley  r.  Tucker,  127  Iowa  456,  103 
N.  W.  360. 

70.  Bower  r.  Self,  68  Kan.  825,  75  Pac. 
1021;  Leisenring  r.  La  Croix,  68  Nebr.  803, 
94  N.  W.  1009. 

71.  Purcell  r.  Jessup,  99  N.  Y.  App.  Div. 
556,  91  N.  Y.  Suppl.  165. 

72.  Williams  v.  Nally,  45  S.  W.  874,  20 
Ky.  L.  Rep.  244;  O'Hara  v.  Wells,  14  Nebr. 
403,  15  N.  W.  722. 

73.  Wright  V.  Hardy,  22  Wis.  348. 

74.  Sims  V.  Moore,  61  Iowa  128,  16  N.  W. 
58,  holding  that,  in  an  action  for  damages 
against  a  surgeon  for  malpractice,  plaintiff 
cannot,  under  the  guise  of  a  conversation 
with  defendant,  testify  to  the  opinion  of  an- 
other surgeon,  who  examined  the  parts  op- 
erated on. 

75.  Hitchcock  v.  Burgett,  38  Mich.  501. 

76.  Hitchcock  r.  Burgett,  38  Mich.  501. 

77.  Hess  V.  Lowrey,  122  Ind.  225,  23  K  E. 
156,  17  Am.  St.  Rep.  355,  7  L.  R.  A.  90; 
Freeman  r.  Hutchinson,  15  Ind.  App.  639, 
43  N.  E.  16;  Williams  v.  Nally,  45  S.  W. 
874,  20  Ky.  L.  Rep.  244;  Walsh  v.  Sayre,  52 
How.  Pr.  (N.  Y.)  334;  Fowler  v.  Sergeant, 
1  Grant  (Pa.)  353.  Biit  see  Carstens  r.  Han- 
selman,  61  Mich.  426,  28  N.  W.  159,  1  Am. 
St.  Rep.  006,  after  lapse  of  several  years 
from  date  of  treatment. 

78.  Hoener  r.  Koch,  84  HI.  408;  Wood  v. 
Wyeth,  106  N.  Y.  App.  Div.  21,  94  N.  Y. 
Suppl.  360. 

Evidence  held  sufficient  to  support  verdict 
for  plaintiff  see  McGehee  r.  Schiffman,  4  Cal. 
App.  50,  87  Pac.  290;  Davis  V.  Spicer,  27 
Mo.  App.  279;  Boom  r.  Reed,  69  Hun  (N.  Y.) 
426.  23  N.  Y.  Suppl.  421;  Barton  v.  Govan, 
4  N.  Y.  St.  876 ;  Froman  v.  Avars,  42  Wash. 
385,  85  Pac.  14;  Gates  v.  Fleischer,  67  Wis. 
504,  30  N.  W.  674. 

Evidence  held  insufficient  to  support  ver- 
dict   for    plaintiff. —  Where,    in    an  action 


against  a  surgeon  for  damages  caused  by  his 
unskilfulness  or  negligence,  there  is  no  evi- 
dence of  want  of  ordinary  skill,  or  failure 
to  use  the  best  skill  possessed  by  defendant, 
or  any  negligence  in  the  care  of  the  case, 
which  resulted  in  plaintiff's  injury,  a  ver- 
dict for  plaintiff  must  be  set  aside.  Winner 
V.  Lathrop,  67  Hun  (N.  Y.)  511,  22  N.  Y. 
Suppl.  516.  See  also  Feeney  v.  Spalding,  89 
Me.  Ill,  35  Atl.  1027;  Neifert  v.  Hasley,  149 
Mich.  232,  112  N.  W.  705;  Staloch  v.  Holm, 
100  Minn.  276,  111  N.  W.  264,  9  L.  R.  A. 
N.  S.  712;  Wood  V.  Wveth,  106  N.  Y.  App. 
Div.  21,  94  N.  Y.  Suppl.  300;  MacKenzie 
V.  Carman,  103  N.  Y.  App.  Div.  240,  92 
N.  Y.  Suppl.  1063  •  Smith  v.  Dumont,  3  Silv. 
Sup.  (N.  Y.)  358,  6  N.  Y.  Suppl.  242;  Eng- 
lish V.  Free,  205  Pa.  St.  624,  55  Atl.  777; 
Bigney  r.  Fisher,  26  R.  I.  402,  59  Atl.  72; 
Wurdemann  v.  Barnes,  92  Wis.  206,  66  N.  W. 
111. 

Evidence  held  sufficient  to  authorize  ver- 
dict for  defendant  see  Akridge  r.  Noble,  114 
Ga.  949,  41  S.  E.  78;  Pepke  v.  Grace  Hos- 
pital, 130  Mich.  493,  90  N.  W.  278;  Martin 
V.  Courtney,  87  Minn.  197,  91  N.  W.  487; 
Gedney  v.  Kingsley,  16  N.  Y.  Suppl.  792. 

Evidence  held  sufficient  to  show  contribu- 
tory negligence  see  Richards  v.  Willard,  176 
Pa.  St.  181,  35  Atl.  114,  where  plaintiff  pre- 
maturelj'  left  the  hospital. 

79.  See  supra,  IV,  F,  7,  a,  (i). 

80.  See  cases  cited  infra,  this  note. 
Illustrations. —  That  plaintiff  was  severely 

burned  by  X-rays  while  being  treated  by  de- 
fendant for  appendicitis  is  of  itself  evidence 
that  the  treatment  was  improper.  Shock- 
ley  r.  Tucker,  127  Iowa  456,  103  N.  W.  360. 
Evidence  showing  that  after  a  broken  ankle 
was  reset  the  ankle  and  foot  were  crooked, 
and  the  ankle  joint  stiff,  tends  to  prove  negli- 
gence on  the  part  of  the  physician  in  replac- 
ing the  broken  bones,  and  should  be  sub- 
mitted to  the  jury.  Hickerson  r.  Neely,  54 
S.  W.  842,  21   Ky.  L.  Rep.   1257.  Unex- 
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It  is  not  necessary,  to  sustain  a  verdict  for  plaintiff,  that  all  tlie  expert  witnesses 
called  should  consider  the  treatment  pursued  by  defeudunt  improper,  nor  will' the 
fact  that  all  sucli  witnesses  agree  that  a  portion  of  the  treatment  is  proper  under 
some  circumstances  in  itself  defeat  a  recovery.^^  In  determining  the  relative 
value  of  the  evidence  of  medical  experts  in  an  action  for  surgical  malpractice,  the 
jury  are  to  consider  their  professional  knowledge  and  experience,  freedom  from 
bias,  and  the  reasons  they  are  able  to  give  for  their  conclusions.**^- 

(ii)  To  liEquiltE  Sumil&sioy  to  Juuy.  Where  the  evidence  is  as  consistent 
with  the  absence  as  with  the  existence  of  negligence,  the  case  should  not  be  left 
to  the  jury.^^ 

8.  Questions  For  Jury.  What  constitutes  ordinary  skill,  care,  and  diligence 
on  the  part  of  a  physician  and  surgeon  is  a  question  of  law,  in  this  view  at  least, 
that  it  must  be  stated  by  the  court  as  delined  by  the  books  but  when  con- 
sidered in  connection  with  the  facts  which  it  is  necessary  for  the  jury  to  under- 
stand in  order  to  be  able  to  apply  it  to  a  particular  case,  it  becomes  a  mixed 
question  of  law  and  fact.^^  Where  tlie  evidence  is  conflicting  as  to  the  facts  on 
which  the  opinions  of  expert  witnesses  are  based,  and  where  the  opinions  of  such 
witnesses,  on  a  given  state  of  facts  in  the  case,  materially  differ,  it  is  for  the  jury 
to  determine,  and  their  finding  is  conclusive.^^  If  the  treatment  is  in  accordance 
with  a  recognized  system  of  surgery,  it  is  not  for  the  court  or  jury  to  undertake 
to  determine  whether  that  system  is  the  best,  nor  to  decide  questions  of  surgical 
science  on  which  surgeons  differ  among  tliemselves.^'^ 

9.  Instructions  —  a.  In  General.  In  an  action  for  malpractice,  the  court 
should  make  an  adequate  presentation  of  the  case  to  the  jury,  explaining  the 
precise  questions  at  issue,  and  directing  attention  to  the  material  evidence  on  both 
sides.^^    The  jury  should  be  instructed  as  to  the  necessity  of  the  employment  of 


plained,  the  fact  that  the  physician  attend- 
ing a  woman  at  eliild-birth  failed  to  remove 
all  of  the  placenta,  thereby  occasioning  blood 
poisoning,  justifies  a  conclusion  of  negligence. 
Moratzky  v.  Wirth,  67  Minn.  40,  G<J  N.  W. 
480. 

81.  Hewitt  V.  Eisenbart,  36  Nebr.  794,  55 
N.  W.  252.  See  also  Barker  v.  Lane,  23  E.  I. 
224,  49  Atl.  963. 

82.  Bennison  v.  Walbank,  38  Minn.  313,  37 
N.  W.  447. 

83.  McQuay  v.  Eastwood,  12  Ont.  402; 
Storey  v.  Veach,  22  U.  C.  C.  P.  164;  Jack- 
son V.  Hyde,  28  U.  C.  Q.  B.  294. 

Testimony  which  does!  not  show  want  of 
ordinary  care  and  skill  is  not  entitled  to  go 
to  tlie  jury.  Havens  v.  Hardesty,  18  Ohio 
Cir.  Ct.  8!) J,  9  Oliio  Cir.  Dec.  850. 

Evidence  held  sufficient  to  require  submis- 
sion to  jury  SCO  Degelau  v.  Wight,  114  Iowa 
52,  86  N.  VV.  36;  Peterson  iJ.  Wells,  41  Wash. 
693,  84  Pae.  608. 

Evidence  held  sufficient  to  warrant  direc- 
tion of  nonsuit  sec  Long  f.  Dolauey,  206 
Pa.  St.  226,  55  All.  965. 

84.  Teflt  V.  Wilcox,  6  Kim.  46. 

85.  Tefft  V.  Wilcox,  6  Kan.  46;  Cliamber- 
liiin  V.  PoHxT,  0  Minn.  260. 

It  is  the  duty  of  the  court  to  say  whetheir 
(iiiy  facts  have  liccn  cKtiibliKhed  by  evidence 
fioni  vvliidi  ncglig<uice  may  be  reuHonably  in- 
ferred; the  jury  hiivo  to  Hay  whether,  from 
tiioHC  facl.H,  rieglig<'iiei5  ought  to  be  iiifcn'<;(l. 
KieIdH  V.  Kiilbcrfonl,  2!)  U.  C.  V,.  I'.  113; 
.fackHon  V.  Hyde,  28  CI.  0.  Q.  B.  29.1,  Adam 
WilHoii,  .f.,  fielivcriiig  (lie  (ipiiiioii  ol'  tlic  coini,. 
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86.  Calif 01-nia. — Bailey  v.  Kreutzmann,  141 
Cal.  519,  75  Pae.  104. 

Georgia. — -Moon  v.  McRae,  111  Ga.  206, 
36  S.  E.  635. 

loioa. —  Tomer  v.  Aiken,  126  Iowa  114,  101 
N.  W.  769. 

Minnesota. —  Bennison  v.  Walbank,  38 
Minn.  313,  37  N.  W.  447. 

Missouri. —  V anhooser  v.  Berghoff,  90  Mo. 
487,  3  S.  W.  72. 

Nehraska. —  Griswold  v.  Hutchinson,  47 
Nebr.  727,  66  N.  W.  819. 

New  3'or7c.— Link  v.  Sheldon,  136  N.  Y. 
1,  32  N.  E.  096 ;  Du  Bois  v.  Decker,  130  N.  Y. 
325,  29  N.  E.  313,  27  Am.  St.  Rep.  529,  14 
L.  R.  A.  429  [affirming  4  N.  Y.  Suppl.  768] ; 
Wells  V.  World's  Dispensary  Medical  Assoc., 
120  N.  Y.  630,  24  N.  E.  276;  Carpenter  v. 
Blake,  60  Barb.  488  [reversed  on  other 
grounds  in  50  N.  Y.  696]  ;  Boldt  f.  Murray, 
2  N.  Y.  St.  232;  Keily  v.  Colton,  1  N.  Y. 
City  Ct.  439. 

Fennsylvania. —  Hawkins'  Appeal,  13  York 
Leg.  Rec.  199. 

See  39  Ctmt.  Dig.  tit.  "  Physicians  and 
Surgeons,"  §  44. 

But  SCO  Woodward  r.  Hancock,  52  N.  C. 
384,  holding  that  what  in  reasonable  skill 
and  due  care  in  a  physician  in  tlie  troutment 
of  a  patient  is  a  question  of  law;  and  it  is 
error  to  leave  it  to  be  determined  by  the 
jury. 

87.  Williams  v.  Popylcton,  3  Oreg.  130. 

88.  Kichiirds  v.  Willard,  176  Pa.  St.  181, 
35  All.  114;  Reber  v.  Herring,  115  Pa.  St. 
599,  8  Ad.  830. 
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the  physician,^'  and  as  to  the  duty  of  the  pliysician  to  exercise  reasoiiable  skill 
and  care  iu  his  treatment  of  the  case.^"  Instructions  should  be  given  relative  to 
the  burden  of  proof,^'  and,  if  the  issue  is  raised,  as  to  the  care  required  of  j^lain- 
tili",  and  the  effect  of  his  contributory  negligence. It  is  not  snfficient  to  give  a 
general  instruction  on  the  subject."^    The  instructions  given  sliould  bo  confined 


89.  Miller  v.  Dunion,  24  Wash.  648,  04 
Pae.  804,  holding  that  a  charge  that,  in 
order  to  recover  for  malpractice,  the  jury 
must  he  satisfied  hy  a  preponderance  of  evi- 
dence that  defendant,  acting  as  a  surgeon, 
unskilfully  and  negligently  treated  plaintiff, 
followed  by  a  charge  to  the  eflect  that  the 
fact  that  a  physician  responds  to  a  call  for 
his  professional  services  does  not  necessarily 
constitute  an  employment  unless  some  act 
is  done  or  advice  given  by  him  -wliich  indi- 
cates an  intention  on  his  part  to  enter  on 
the  employment,  sufficiently  submits  the  issue 
as  to  whether  the  phvsician  was  employed. 

90.  Akridge  i:  Noble,  114  Ga.  949,  4i  S.E. 
78;  Aspy  V.  Botkins,  IGO  Ind.  170,  06  N.  E. 
462  (holding  that  an  instruction  relating  to 
the  degree  of  skill  required  by  a  person  hold- 
ing himself  out  as  a  physician  and  surgeon 
was  not  erroneous  for  failure  to  state  that 
he  must  have  had  a  license  to  practise)  ; 
Carpenter  v.  Blake,  50  N.  Y.  696  [reversing 
60  Barb.  488]  (holding  that  it  is  error  to 
instruct  the  jury  that  it  is  immatarial 
whether  defendant  was  or  was  not  skilful 
in  his  profession )  ;  Lawson  v.  Conaway,  37 
W.  Va.  159,  16  S.  E.  564,  38  Am.  St.  Rep. 
17,  18  L.  E.  A.  627  (holding  that  an  in- 
struction that  defendant  was  bound  to  use 
the  ordinary  degree  of  care  and  skill  of  the 
"  profession "  in  his  community  is  not  ob- 
jectionable because  the  word  "  profession  " 
is  used  instead  of  the  more  accurate  term, 
"  physician  in  good  standing." 

Degree  of  skill  and  care. —  There  is  no  sub- 
stantial difference  in  the  use  of  the  words 
"  ordinary  "  and  "  reasonable  "  in  defining 
the  care  and  skill  required  of  a  surgeon  or 
phvsician  in  his  emplovment.  Kendall  v. 
Brown,  74  111.  232.  The  words  "fair"  and 
"  reasonable  "  are  synonymous.  Jones  v.  An- 
gell,  95  Ind.  376. 

As  dependent  on  locality. —  An  instruction 
that  defendant  was  required  to  use  only  the 
degree  of  care  and  skill  of  the  physicians  in 
his  neighborhood  is  not  ground  for  reversal, 
where  there  was  evidence  that  there  were 
other  physicians  in  the  neighborhood  pre- 
sumably of  average  ability,  when  compared 
with  similar  localities.  Pelkv  v.  Palmer,  109 
Mich.  561,  67  N.  W.  561.  Se"e  also  Whitesell 
V.  Hill,  101  Iowa  629,  70  N.  W.  750,  37 
L.  R.  A.  830,  Robinson,  J.,  delivering  the 
opinion  of  the  court,  and  Kinne,  C.  J.,  dis- 
senting. 

Continuance  of  attention. —  Instructions 
that  it  was  the  duty  of  defendant  to  give 
the  patient  such,  continued  attention  after 
the  operation  as  the  necessity  of  the  case 
required,  in  the  absence  of  special  agreement 
or  reasonable  notice  to  the  contrary,  are  cor- 
rect, although  the  declaration  only  alleges 
a  want  of  care  and  skill  with  reference  to 


the  operation  itself.  Williams  v.  Oilman, 
71  Me.  21. 

Departure   from  approved  methods. —  An 

instruction  that  "  a  departure  from  approved 
methods  in  general  use,  if  it  injures  the 
patient,  will  render  him  (the  physician) 
liable,  however  good  his  intentions  may  have 
been,"  is  not  improper,  notwithstanding  the 
rule  may  render  a  physician  liable  in  case 
he  adopts  new  methods,  although  improved 
ones.  Allen  r.  Voje,  114  Wis.  1,  89  N.  W. 
924.  An  instruction  that  it  is  incumbent  on 
surgeons  to  conform  to  the  established  sys- 
tem of  treatment  of  a  particular  disease  is 
not  erroneous  or  misleading  on  the  ground 
that  the  treatment  referred  to  is  one  pre- 
scribed by  some  writers  and  surgeons,  and 
not  that  universally  commended,  where  there 
is  no  conflict  as  to  the  proper  mode  of 
treatment.  Jackson  v.  Burnham,  20  Colo. 
532,  39  Pac.  577.  Such  an  instruction  is  not 
misleading,  where  there  is  no  claim  that  the 
case  was  one  involving  doubt  as  to  the  proper 
mode  of  treatment,  and  the  issue  and  testi- 
mony relates  solely  to  the  question  whether 
defendant  neglected  to  follow  the  ordinary 
and  clearly  established  practice  in  treating 
plaintiff.     Jackson  v.  Burnham,  supra. 

91.  Swanson  v.  French,  92  Iowa  695,  61 
N.  W.  407  (holding  that  a  charge  that,  if 
plaintiff  disobeyed  defendant's  orders,  he  can- 
not recover,  does  not  shift  to  defendant  the 
burden  of  proof  ao  to  contributory  negli- 
gence, when  a  former  instniction  clearly 
placed  the  burden  on  plaintiff)  ;  Vanhooser 
V.  Berghoff,  90  Mo.  487,  3  S.  W.  72  (hold- 
ing that  an  instruction  is  erroneous  which 
is  open  to  the  construction  that  the  burden 
is  on  defendant  to  show  the  possession  and 
exercise  of  skill  and  care). 

92.  Wniitesell  v.  Hill,  (Iowa  1896)  66 
N.  W.  894;  O'Hara  v.  Wells,  14  Nebr.  403, 
15  N.  w.  722;  Carpenter  v.  Blake,  60  Barb. 
(N.  Y. )  488  [reversed  on  other  grounds  in 
50  N.  Y.  696]  ;  Beadle  v.  Paine,  46  Oreg. 
424,  80  Pac.  903. 

Necessity  of  following  instructions  see 
Whitesell  v.  Hill,  (Iowa  1896)  06  N.  W.  894. 

Evidence  of  disobedience  by  the  patient  of 
the  instructions  of  the  physician  may  prop- 
erly be  referred  to  by  the  court  in  its  in- 
structions, in  directing  the  attention  of  the 
jury  to  the  question  of  contributory  negli- 
gence.   Jones  V.  Angell,  95  Ind.  376. 

93.  Reber  v.  Herring,  115  Pa.  St.  599,  8 
Atl.  830,  holding  that  the  jury  should  be 
distinctly  charged  that  if  the  patient  was 
guilty  of  contributory  negligence  in  pro- 
ducing the  injury  complained  of  he  cannot 
recover. 

Refusal  to  charge  on  contributory  negli- 
gence is  cured  by  the  subsequent  giving  of 
an  instruction  on  the  subject.    Link  v.  Shel- 
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to  the  issues  as  made  by  the  pleadings  and  the  evidence/^  and  should  not  asfeuine 
facts  not  proved,^'^  or  be  inconsistent  or  misleading.^*' 

b.  As  to  Damages.  An  instruction  that  the  measure  of  damages  is  full,  com- 
plete, and  ample  compensation  to  the  injured  person  is  erroneous,  since  com- 
pensation is  all  that  is  required,  and  the  use  of  the  adjectives  "full,"  "complete," 
and  "  ample "  may  lead  tlie  jury  to  believe  that  more  than  compensation  is 
required.^'' 

10,  Damages  — a.  Nominal.  Where  it  is  impossible  to  distinguish  between 
the  consequences  of  the  trouble  for  which  a  physician  was  called  and  the  con- 
sequences of  the  maltreatment,  only  nominal  damages  can  be  given.^  Accelera.- 
tion  of  the  death  of  a  patient  is  more  than  a  mere  technical  injury,  and  demands 
an  award  of  more  than  nominal  damages.^ 

b.  Compensatory.  Where  a  patient  is  injured  by  a  physician's  negligent  and 
unskilful  treatment,  the  loss  or  injury  directly  and  naturally  resulting  from 
his  fault  or  negligence  is  the  measure  of  damages.^  The  amount  is  to  be  deter- 
mined by  the  jury  from  the  facts  and  circumstances  of  the  case,^  and  the  pecu- 
niary loss,  resulting  from  inability  to  labor,*  bodily  and  mental  jiain  and  suffer- 


don,  18  N.  Y.  Suppl.  815  [affirmed  in  136 
N.  Y.  1,  32  N.  E.  696]. 

94.  Colorado. —  Burnham  r.  Jackson^  1 
Colo.  App.  237,  28  Pac.  250. 

Illinois. —  Wenger  v.  Calder,  78  111.  275, 
holding  that,  in  an  action  against  a  surgeon 
for  malpractice,  where  there  is  no  evidence 
tending  to  prove  vrilful  negligence,  it  is 
error  to  instruct  the  jury  that  they  may 
find  for  plaintiff  in  any  amount  they  deem 
proper,  under  the  evidence,  if  they  believe 
from  the  evidence  that  defendant  was  wil- 
fully negligent. 

Pennsylvania. —  Eiehards  v.  WiHard,  176 
Pa.  St.  181,  35  Atl.  114. 

Texas. — Payne  v.  Francis,  37  Tex.  75,  hold- 
ing that  in  an  action  against  a  physician  for 
damages  alleged  to  be  due  to  his  unskilful 
treatment  of  a  patient,  it  was  error  to  in- 
struct the  jury  that,  if  plaintiff  was  injured 
by  unskilful  treatment,  ignorance,  careless- 
ness, or  neglect,  he  might  recover ;  no  al- 
legation being  contained  in  the  complaint 
as  to  carelessness  or  neglect. 

Vermont. — ■  Wilmot  V.  Howard,  39  Vt.  447, 
94  Am.  Dec.  338. 

Wisconsin. — Prahl  v.  Gerhard,  25  Wis.  466, 
holding,  however,  that  it  was  not  error  to 
instruct  the  jury  that  "  if  the  injury  was 
purely  an  accident,  or  from  some  other  cause, 
while  the  defendant  used  and  exercised  a 
proper  degree  of  skill,  then  the  defendant  is 
not  liable,"  altliougli  there  was  no  positive 
evidence  of  such  accident  or  other  cause. 

See  39  Cent.  Dig.  tit.  "  Physicians  and 
Surgeons,"  §  45. 

05.  Link  ?;.  Sheldon,  18  N.  Y.  Suppl.  815 
\affirmcd  in  130  N.  Y.  1,  32  N.  JO.  (lOO], 
lioidiiig  tliat  tlie  court  ])roperly  refused  to 
give  iiiHtrucliona  which  assiuned  that  the 
treatment  of  tlie  pliysician  who  attended 
plaintin'  after  defendanlH  were  discharged 
was  iiMpro[)((r. 

96.  VVhileHoll  v.  Hill,  101  Iowa  629,  70 
N.  VV.  750,  37  L.  K.  A.  830;  Spauldiiig  v. 
151  inx,  83  Mich.  311,  47  N.  VV.  210. 

97.  Siilc  V.  KiclilKTg,  105  Tenn.  333,  59 
S.  VV.  1020,  52  L.  \{.  A.  891. 
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98.  Damages  generally  see  13  Cyc.  1. 

99.  Becker  v.  Janinski,  15  N.  Y.  Suppl. 
675,  27  Abb.  N.  Cas.  45. 

1.  Gray  v.  Little,  126  N.  C.  385,  35  S.  E. 
611. 

2.  Dorris  v.  Warford,  100  S.  W.  312,  30 
Ky.  L.  Eep.  963,  9  L.  E.  A.  N.  S.  1090; 
Challis  V.  Lake,  71  X.  n.  go,  51  Atl.  260. 

It  is  the  damage  accruing  to  plaintiff  in  ex- 
cess of  that  which  would  have  accrued  na- 
turally from  the  illness  or  injury  had  he 
been  treated  with  that  degree  of  skill  ordi- 
narily possessed  by  surgeons,  and  not  the 
damage  resulting  from  the  illness  or  injury. 
Wenger  v.  Calder,  78  111.  275;  Carpenter  v. 
McDavitt,  53  Mo.  App.  393;  Miller  v.  Frey, 
49  Nebr.  472,  68  N.  W.  030;  Becker  V.  Janin- 
ski,  15  N.  Y.  Suppl.  675,  27  Abb.  N.  Cas. 
45. 

3.  Chamberlain  v.  Porter,  9  Minn.  260. 
The  jury  are  the  proper  judges  of  the 

amount  of  the  damages  to  be  allowed,  and 
unless  there  is  something  in  the  case  show- 
ing that  the  jury,  in  their  determination, 
Avere  influenced  by  passion,  prejudice,  or 
some  other  improper  motive,  the  court  will 
not  interfere.  Chamberlain  v.  Porter,  9 
Minn.  260. 

Awards  of  damages  permitted  to  stand. — 

One  thousand  dollars  for  negligence  in  the 
case  of  a  broken  leg  whereby  it  was  short- 
ened three  fourths  of  an  inch.  Hallam  V. 
Means,  82  111.  379,  25  Am.  Eep.  328.  Two 
thousand  dollars  for  the  unwarranted  aban- 
donment of  a  confinement  case.  Lathrojic  v. 
Flood,  (Cal.  1901)  G3  Pac.  1007.  Four 
thousand  five  hundred  dollars  whore  ])lain- 
tifl'  was  left  helpless  for  life.  Kclsey  c.  Hay, 
84  Ind.  ISO.  Seven  thousand  dollars  for 
malpractice  in  setting  a  broken  arm.  Get- 
choll  r.  Lindlev.  24  Minn.  265. 

4.  Toirt  r.  VVilcox,  0  Kan.  46;  Dorris  v. 
Warford,  100  S.  W.  312,  30  Ky.  L.  Rep.  903, 
9  L.  E.  A.  N.  S.  1090. 

A  married  woman  who  is  not  carrying  on 
business  or  jx-rforiiiing  labor  on  her  sole  and 
Hcpiiriile  a('('(niiit  cannot,  in  an  nclion  iiga.inMt 
a  i)liysiciaii  for  iiial])rai'(  ice,  recover  for  loss 
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ing,'  loss  of  time,®  and  fictnal  expenses  incurred/  if  resulting  from  or  through 
the  want  of  skill  or  care  of  the  pliysician,  may  be  taken  into  account,  as  so  likewise 
may  the  character  of  the  injury,  as  whether  it  is  permanent  or  temporary,^  and  the 
condition  or  circumstances  of  the  injured  party.^  Where  the  defense  of  contribu- 
tory negligence  is  interposed,  the  jury  should  be  warned  to  allow  nothing  for  an}' 
aggravation  of  injury  or  new  injury  caused  by  plaintiff's  own  imprudence,'"  and 
evidence  that  another  physician  subsequently  treated  plaintiff  improperly  is 
competent  to  reduce  the  amount  to  be  allowed. 

e.  Exemplary  of  Punitive.  While  it  has  been  held  that  exemplary  damages 
for  malpractice  can  be  recovered  only  where  the  evidence  shows  an  evil  motive 
in  the  act  complained  of,'^  the  weight  of  authority  is  to  the  effect  that  such  dam- 
ages may  also  be  recovered  where  a  physician  has  been  guilty  of  gross  negligence 
amounting  to  reckless  indilEerence  in  treating  a  patient.'^ 


of  services  and  earnings.  Becker  v.  Janinski, 
15  N.  Y.  Suppl.  G75,  27  Abb.  N.  Cas.  4.5. 

5.  California. —  Latln-ope  v.  Flood,  (1901) 
63  Pae.  1007. 

Georgia. —  Smith  v.  Overby,  30  Ga.  241, 
holding  that  in  an  action  by  a  husband  and 
wife  against  a  physician  for  an  injury  to 
the  wife  in  delivering  her  of  a  child,  dam- 
ages may  be  given  for  the  mental  suffering 
of  the  wife  produced  by  the  destruction  of 
the  child. 

Kansas. —  Tefft  v.  Wilcox,  6  Kan.  46. 

Kentucky. — -Piper  r.  IMenifee,  12  B.  Mon. 
465,  54  Am.  Dec.  547  ;  Dorris  v.  Warford,  100 
S.  W.  312,  30  Kv.  L.  Rep.  963,  9  L.  R.  A. 
N.  S.  1090. 

Minnesota. —  Chamberlain  v.  Porter,  9 
Minn.  260. 

'New  York. —  Becker  v.  Janinski,  15  N.  Y. 
Suppl.  675,  27  Abb.  N.  Cas.  45. 

North  Carolina. —  McCracken  v.  Smathers, 
122  N.  C.  799,  29  S.  E.  354. 

See  39  Cent.  Dig.  tit.  "  Physicians  and 
Surgeons,"  §  46. 

Suffering  caused  by  malpractice  only  to  be 
considered. —  The  jury  should  be  warned,  in 
an  action  for  malpractice,  to  allow  nothing 
for  the  pain  and  suffering  caused  by  the 
original  injury,  but  only  for  what  was  added 
by  the  lack  of  care  and  skill  in  its  treatment. 
Carpenter  r.  McDavitt,  53  Mo.  App.  393. 
See  also  Wenger  v.  Calder,  78  111.  275. 

Action  by  husband  for  wife's  injury. —  For 
injuries  inflicted  on  a  wife  during  a  surgical 
operation,  which  resulted  in  her  death,  the 
husband  is  entitled  to  recover  only  for  the 
actual  damage  caused  to  him  by  the  injury, 
and  which  accrued  prior  to  her  death ;  and 
he  can  have  no  action  for  his  or  her  mental 
suffering,  as  such  action  must  be  restricted 
to  the  person  who  received  the  physical  in- 
jurv.    Hyatt  v.  Adams,  16  Mich.  180. 

6.  Tefft  V.  Wilcox,  6  Kan.  46;  Piper  v. 
Menifee,  12  B.  Mon.  (Kv.)  465,  54  Am. 
Dec.  547 ;  McCracken  v.  Smathers,  122  N.  C. 
799   29  S.  E.  354. 

7. '  Tefft "  V.  Wilcox,  6  Kan.  46 ;  Hewitt  v. 
Eisenbart,  36  Nebr.  794,  55  N.  W.  252  (hold- 
ing, however,  that  there  can  be  no  recovery 
for  expense  incurred  in  efforts  to  cure  an  in- 
jury, unless  it  be  shown  that  the  expense  was 
the  result  of  defendant's  negligence,  and  that 


it  was  reasonably  necessary)  ;  Becker  v.  Ja- 
ninski, 15  N.  Y.'Suppl.  675,  27  Abb.  N.  Cas. 
45. 

8.  Tefft  V.  Wilcox,  6  Kan.  46;  Dorris  v. 
Warford,  100  S.  W.  312,  30  Ky.  L.  Rep.  963, 
9  L.  R.  A.  N.  S.  1090;  Chamberlain  v. 
Porter,  9  Minn.  260 ;  McCracken  v.  Smathers, 
122  N.  C.  799,  29  S.  E.  354.  But  see  Du- 
laney  v.  Nunnery,  7  Ky.  L.  Rep.  292,  hold- 
ing that,  in  an  action  against  a  surgeon  for 
malpractice,  plaintiff's  expectancy  of  life  had 
nothing  to  do  in  estimating  the  damages  he 
was  entitled  to  recover,  although  his  arm 
had  become  useless  as  the  result  of  defend- 
ant's negligence ;  and  it  was  error  to  admit 
life-tables  as  evidence,  for  the  purpose  of 
showing  his  expectancy  of  life. 

Prospective  damages. —  Recovery  for  mal- 
practice by  a  physician  may  embrace  pros- 
pective as  well  as  accrued  damages.  Howell 
V.  Goodrich,  69  111.  556 ;  Becker  r.  Janinski, 
15  N.  Y.  Suppl.  675,  27  Abb.  N.  Cas. 
45. 

Testimony  as  to  the  physical  condition  of 
plaintiff  just  before  trial,  and  two  or  more 
years  after  undergoing  the  treatment  com- 
plained of,  is  competent,  when  such  condi- 
tion is  shown  to  be  the  result  of  the  injury 
in  question,  and  is  of  a  permanent  nature. 
Hewitt  V.  Eisenbart,  36  Nebr.  794,  55  N.  W. 
252. 

9.  Tefft  V.  Wilcox,  6  Kan.  46;  Chamber- 
lain V.  Porter,  9  Minn.  260;  Fowler  v.  Ser- 
geant, 1  Grant  (Pa.)  355. 

10.  Carpenter  v.  McDavitt,  53  Mo.  App. 
393. 

11.  Doyle  V.  New  York  Eye,  etc..  Infirmary, 
80  N.  Y.  631. 

12.  Hyatt  v.  Adams,  16  Mich.  180. 

13.  Cochran  v.  Miller,  13  Iowa  128;  Gray 
V.  Little,  126  N.  C.  385,  35  S.  E.  611; 
Brooke  v.  Clark,  57  Tex.  105. 

Operation  by  unlicensed  dentist. —  Ex- 
emplary damages  are  recoverable  from  de- 
fendants who,  in  conducting  the  business  of 
dentistry,  caused  plaintiff  to  be  operated  on 
by  an  employee  who  was  unlicensed  as  a 
dentist,  and  through  whose  negligence  and 
want  of  skill  he  suffered  a  severe  injury. 
IMandeville  v.  Courtright,  142  Fed.  97,  73 
C.  C.  A.  321,  6  L.  R.  A.  N.  S.  1003  {revers- 
ing 126  Fed.  1007]. 
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11.  New  Trial.'''  Wliere  the  verdict  in  a  malpractice  case  is  manifestly  against 
tlie  great  preponderance  of  tlie  evidence,  it  is  an  abnse  of  discretion  not  to  grant  a 
HOW  trial. A  new  trial  on  axjconnt  of  excessive  damages  for  majjjractice  will  only 
be  granted  where  they  are  so  excessive  as  to  indicate  that  the  jury  acted  from 
prejudice,  partiality,  or  corruption,  or  were  misled  as  to  the  proper  measure  of 
dan]  ages. -"^ 

12.  Rkview.  The  admission  of  evidence,"  or  the  giving  of  an  instruction,'* 
not  prejudicial  to  either  party,  is  not  fatal  error.  Where  there  is  a  conflict  in  the 
testimony  of  the  experts,  and  no  great  pi'eponderance  either  way,  the  verdict  of 
the  jury  will  not  be  disturbed. -"^  Where,  however,  the  evidence  greatly  prepon- 
dei'ates  against  the  verdict,  it  will  be  set  aside.* 

V.  COMPENSATION.^! 

A.  Right  to  Compensation  22 —  l.  In  General,  In  England,  under  the  com- 
mon law,  a  medical  practitioner  had  no  remedy  at  law  to  recover  a  remuneration 
for  his  services.  He  was  presumed  to  act  with  a  view  only  to  an  lionorary 
reward.2^  He  might,  however,  recover  on  an  express  contract  to  remunerate  him 
for  his  attendance.2*  This  rule  has  never  been  in  force  in  this  country,  and  a  phy- 
sician is  entitled  to  recover  for  his  services  in  the  same  manner  as  any  other  per- 
son who  performs  services  for  another.^^  And  since  21  &  22  Vict.  c.  90,  a  physician 
may  also  recover  for  his  services  in  England  without  an  express  contract.^**  An 
employment  of  a  physician  by  a  party,  without  express  agreement  as  to  compen- 
sation, raises  an  implied  agreement  on  the  part  of  the  employer  to  pay  what  the 
services  are  reasonably  worth. 2''  Physicians  and  surgeons  can  recover  for  the 
services  of  their  students  in  attendance  on  their  patients,^^  and  also  for  the  services 
of  such  assistants  as  they  may  require.^^ 


14.  New  trial  generally  see  New  Triax, 
29  JCye.  707. 

15.  Martin  v.  Courtney,  75  Minn.  255,  77 
N.  W.  813. 

16.  Kelsey  v.  Hay,  84  Ind.  189. 

17.  Jones  v.  Angell,  95  Ind.  376;  Prahl 
V.  G€rhard,  25  Wis.  4G6. 

18.  O'Hara  v.  Wells,  14  Nebr.  403,  15 
N.  W.  722. 

19.  Whiteseli  v.  Hill,  (Iowa  1896)  66 
N.  W.  894;  Getchell  v.  Lindley,  24  Minn. 
265;  Van  Skike  v.  Potter,  53  NeLr.  28,  73 
N.  W.  295;  Van-Mere  v.  Farewell,  12  Ont. 
285. 

20.  Yaggle  v.  Allen,  24  N.  Y.  App.  Div. 
594,  48  N.  Y.  Snppl.  827. 

21.  Compensation:  As  witness  see  Wit- 
NKSSES.  For  examining  person  for  insanity 
see  Insane  Persons.  For  services  to  poor 
persons  see  I'ATjrERS. 

Account  stated  between  physician  and 
paticiit  see  Accoctn'I's  and  Accounting,  1 
Cyc.  387  text  and  note  2. 

'22.  Port  physician's  fee  invalid  see  Com- 
merce, 7  Cye.  437  note  5. 

23.  Cliorley  v.  Polcot,  4  T.  R.  317,  2  Rev. 
R(!p.  395;  Chitty  ('ontr.  573.  Sec  also  Lips- 
conil)r!  V.  Holmes,  2  Caiiipb.  441. 

24.  Veiteh  v.  RuhhoII,  3  Q.  B.  928,  43 
E.  C.  L.  1041,  C.  &  M.  302,  41  E.  C.  L.  201, 
3  C.  &  D.  198,  7  .Tur.  00,  12  L.  J.  Q.  B.  13 
(bo)dinf»  that  jiroof  of  an  express  contraet 
nnmt  he.  ch'ar)  ;  Atty.-fien.  v.  Uoya.I  Collofro 
of  rhyHicians,  ]  .lolins.  &  Tl.  5(11.'  7  Jnr.  N. 
K.  511,  30  1;.  ,r.  CDi.  757,  '1  L.  'P.  IJop.  N.  S. 
350,  (I  WUly.  i;<'p.  59(1,  20  I'hip;.  H<'priiil-  S(iS. 
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25.  Peck  V.  Martin,  17  Ind.  115;  Judah 
V.  McNamee,  3  Blackf.  (Ind.)  269;  Green  v. 
Higenbotam,  3  N.  J.  L.  J.  60;  Mooney  V. 
Lloyd,  5  Serg.  &  R.  (Pa.)  416;  Graham 
V.  Gautier,  21  Tex.  111. 

The  right  to  adequate  compensation  for 
medical  services  rendered  by  a  physician 
arises  upon  their  rendition  wlierever  fees  are 
otherwise  recoverable  by  suit  at  law.  Ely 
V.  Wilbur,  49  N.  J.  L.  358,  10  Atl.  441,  60 
Am.  Rep.  668. 

26.  Gibbon  v.  Budd,  2  H.  &  C.  92,  9  Jur. 
N.  S.  525,  32  L.  J.  Exch.  182,  8  L.  T.  Rep. 
N.  S.  321,  11  Wkly.  Rep.  626. 

Traveling  expenses. —  When  no  special 
agreement  is  made  to  remunerate  a  pliysician, 
he  cannot  recover  expenses  out  of  pocket,  in 
traveling  to  attend  his  patient,  for  such  ex- 
penses are  incidental  to  the  attendance,  and 
to  be  considered  as  money  paid  to  the 
physician's  own  use  in  the  ordinary  exercise 
of  his  profession.  Veitch  ?•.  Russell,  3  Q.  B. 
928,  43  E.  C.  L.  1041,  C.  &  M.  302,  41  E.  C. 
L.  201,  3  G.  &  D.  198,  7  Jur.  00,  12  L.  J. 
Q.  B.  13. 

27.  Peck  V.  Martin,  17  Ind.  115;  Pryor 
V.  Milburn,  51  Misc.  ( N.  Y.)  596,  101  N.  Y. 
Suppl.  34. 

28.  Poo].le  V.  Monroe  Ct.  C.  PI.,  4  Wend. 
(N.  Y.)  200,  holding  that  a  slntule  prohibit- 
ing the  recovery  of  fees  by  unlicensed  physi- 
cians docs  not  prevent  recovery  for  snch  serv- 
ices. 

29.  .lay  (bounty  r.  Brewingion.  74  Ind.  7. 
Unqualified   assistant.-  -  Bui,   it   has  been 

lichl    (  liai    a    (lualilied    ]iracl  il  ioncr    is  not 
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2.  As  Dependent  on  Right  to  Practice  —  a.  In  General.  In  the  absence  of 
a  statute  re(|uii-ing  a  license,  or  pi'oliibicing  the  practice  of  medicine  without  it 
for  a  fee  or  reward,  an  unlicensed  physician  is  entitled  to  recover  for  his  services.^'' 
Every  state  has  now  enacted  statutes  regulating  the  practice  of  medicine,^'  and  in 
several  nnqiialiiied  practitioners  are  expressly  prohibited  from  recovering  for 
their  services.^^  In  the  majority  of  the  states,  however,  no  express  provision  on 
the  subject  exists,  but  the  courts  have  held,  almost  without  exception,  that  even 
in  the  absence  of  an  express  prohibition,  a  physician  may  not  recover  for  pro- 
fessional services  unless  he  sliows  compliance  with  the  requirements  of  the  statute 
as  to  quahdcation.^^  Where  the  statute  further  requires  that  the  certihcate  of 
qualihcation  be  registered,  a  physician  who  has  not  complied  with  such  require- 
ment is  not  entitled  to  recover  his  fees,^'*  unless  such  registration  is  not  made  a 


entitled  to  recover  for  services  rendered  by 
an  unqualified  assistant  without  consulting 
him.  Howarth  i'.  Brearley,  19  Q.  B.  D.  303, 
51  J.  P.  440,  56  L.  J.  Q.  B.  543,  56  L.  T. 
Eep.  N.  S.  743,  36  Rep.  302. 

30.  Bronson  v.  Hoffman,  7  Hun  (N.  Y.) 
674  :  Bailey  v.  Mogg,  4  Den.  (N.  Y.)  60. 

31.  See  supra,  IT. 

32.  Louisiana. —  Czarnowski  v.  Zeyer,  35 
La.  Ann.  796. 

Maine. —  Holmes  V.  Halde,  74  Me.  28,  43 
Am.  Rep.  567. 

Massacliusetts. —  Hewitt  v.  Charier,  16 
Pick.  353. 

yehraska. —  Maxwell  v.  Swigart,  48  Nebr. 
789,  67  N.  W.  7S9. 

North  Carolina. —  Puckett  i'.  Alexander, 
102  N.  C.  95,  8  S.  E.  767,  3  L.  R.  A.  43. 

See  39  Cent.  Dig.  tit.  "  Physicians  and 
Surgeons,"  §  51. 

Maryland  —  Notice  of  intention  to  dispute 
claim. — Acts  (1821),  c.  217,  prohibiting  an 
unauthorized  practitioner  "  from  and  after 
the  passage "  thereof  from  recovering  his 
fees,  provided  defendant  gives  ten  days'  no- 
tice of  his  intention  to  dispute  the  claim, 
embraces  all  cases  where  the  attempt  to  re- 
cover is  subsequent  to  its  passage.  Berry 
V.  Scott,  2  Harr.  &  G.  92. 

33.  Alabama. —  Harrison  v.  JoneSj  80  Ala. 
412.  Otherwise  under  a  former  statute. 
Richardson  v.  Dorman,  28  Ala.  679. 

California. —  Roberts  v.  Levy,  (1892)  31 
Pac.  570;  Gardner  v.  Tatum,  81  Cal.  370,  22 
Pac.  880. 

Georgia. —  Murray  v.  Williams,  121  Ga.  63, 
48  S.  E.  686. 

Indiana. —  Orr  v.  Meek,  111  Ind.  40,  11 
N.  E.  787;  Mayfield  v.  Nale,  26  Ind.  App. 
240,  59  N.  E.  415. 

Louisiana. —  Dickerson  v.  Gordy,  5  Rob. 
489. 

Mississippi. —  Bohn  v.  Lowery,  77  Miss. 
424,  27  So.  604. 

New  York. —  Accetta  i\  Zupa,  54  N.  Y. 
App.  Div.  33,  66  N.  Y.  Suppl.  303,  8  N.  Y. 
Annot.  Cas.  190;  Fox  v.  Dixon,  12  N.  Y. 
Suppl.  267;  Timmerman  v.  Morrison,  14 
Johns.  369. 

Tennessee. —  Haworth  v.  Montgomery,  91 
Tenn.  16,  18  S.  W.  399. 

Texas. —  Wooley  Bell,  33  Tex.  Civ.  App. 
399,  76  S.  W.  797  ;  Kenedy  r.  Schultz,  6  Tex. 
Civ.  App.  461,  25  S.  W.  667. 


England. —  De  la  Rosa  v.  Prieto,  16  C.  B. 
N.  S.  578,  10  Jur.  N.  S.  851,  33  L.  J.  C.  P. 
262,  10  L.  T.  Rep.  N.  S.  757,  12  Wkly.  Rep. 
1029,  111  E.  C.  L.  578. 

See  39  Cent.  Dig.  tit.  "  Physicians  and 
Surgeons,"  §  51. 

Contra. —  Smythe  v.  Hanson,  61  Mo.  App. 
285;  Davidson  v.  Bohlman,  37  Mo.  App.  576, 
was  decided  under  a  statute  expressly  pro- 
hibiting a  recovery  by  unqualified  practition- 
ers. 

A  note  given  in  consideration  of  services 
rendered  by  the  payee  as  a  physician,  when 
he  has  not  obtained  a  license,  is  void.  Hol- 
land V.  Adams,  21  Ala.  680;  Coyle  v.  Camp- 
bell, 10  Ga.  570. 

Practice  under  unauthorized  temporary 
certificate.' — ^A  contract  to  render  medical 
services,  made  by  a  physician  who  is  prac- 
tising under  an  unauthorized  temporary  cer- 
tificate from  one  of  a  board  of  medical 
examiners,  is  not  enforceable.  Peterson  V. 
Seagraves,  94  Tex.  390,  60  S.  W.  751. 

Certificate  of  good  character. —  One  who  is 
not  allowed  by  law  to  collect  his  dues  for 
medical  or  surgical  services  as  a  regular 
practitioner  cannot  recover  compensation 
therefor,  unless,  prior  to  their  performance, 
he  obtained  a  certificate  of  good  moral  char- 
acter, in  the  manner  prescribed  by  Me.  St. 
(1838)  c.  353,  §  2.  Thompson  v.  Hazen,  25 
Me.  104.  Assumpsit  lies  on  an  express  prom- 
ise to  pay  for  services  rendered  by  one 
practising  the  healing  art  according  to  the 
methods  of  those  calling  themselves 
"  Christian  Scientists,"  plaintiff  having  com- 
plied with  Me.  Rev.  St.  c.  13,  §  9,  requiring 
persons  not  licensed  by  medical  associations 
to  obtain  a  certificate  of  good  moral  char- 
acter from  the  officers  of  the  town  where 
they  then  reside.  Wheeler  v.  Sawyer,  (Me. 
1888)  15  Atl.  67. 

Qualification  at  time  of  trial  sufficient. — 
In  England  it  has  been  held  that  a  physician 
may  recover  for  his  services,  although  not 
registered  at  the  time  they  are  rendered,  if 
he  appears  to  be  duly .  registered  at  the 
time  of  the  trial.  Turner  v.  Revnall,  14 
C.  B.  N.  S.  328,  9  Jur.  N.  S.  1077,*'  32  L.  J. 
C.  P.  164,  8  L.  T.  Rep.  N.  S.  281,  11  Wkly. 
Rep.  700,  108  E.  C.  L.  328. 

34.  Maxwell  v.  Swigart,  48  Nebr.  789,  67 
N.  W.  789;  Wickes-Nease  r.  Watts,  30  Tex. 
■Civ.  App.  515,  70  S.  W.  1001. 
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prerequisite  to  the  right  to  practise. These  decisions  apply  tlie  principle  that 
where  a  statute  has  for  its  manifest  purpose  the  promotion  of  some  olrject  of  public 
policy,  and  prohibits  the  carrying  on  of  a  profession,  occupation,  trade,  or  busi- 
ness, except  in  compliance  with  the  statute,  a  contract  made  in  violation  of  such 
statute  cannot  be  enforced.^^  The  mere  fact  that  the  practice  of  medicine  is  not 
punishable  under  the  penal  code,  but  is  in  violation  of  a  civil  statute,  will  render 
the  contract  void.^'' 

b.  Excuse  For  Failure  to  Qualify.  A  physician  is  not  ]jrevented  from  recover- 
ing for  attendance  before  he  had  registered,  where  his  delay  in  registering  was 
owing  to  the  registry  clerk's  negligence.^^  So  also  a  physician  practising  without 
a  license  may  maintain  an  action  at  law  for  his  services,  if,  during  tlie  time  of 
those  services,  there  was  no  existing  board  of  exarainers.^^  But  it  lias  been  held 
that  a  pliysician  cannot  recover  for  services  rendered  before  the  issuance  of  his 
certificate  by  the  board,  although  he  made  application  therefor  before  his 
employment  began.^" 

c.  Effect  of  Repeal  or  Amendment  of  Disqualifying  Act.  "Where  a  disqualify- 
ing statute  not  only  takes  away  all  right  of  action  for  services  performed  by  an 
unlicensed  physician,  but  rendera  a  contract  to  perform  such  services  void  in  its 
inception,  the  repeal  of  such  statute  does  not  validate  prior  transactions,  so  as  to 
enable  the  pliysician  to  recover  compensation  for  services  rendered  by  him  before 
the  passage  of  the  repealing  act.^^  The  same  rule  applies  where  the  disqualifying 
statute  is  amended  so  as  to  permit  a  certain  excepted  class  of  pln'sicians  to 
practise  witliout  a  license.^^  VVhere,  however,  the  disqualifying  statute  merely 
deprives  an  unlicensed  physician  of  legal  remedy  for  recovering  compensation  for 
his  services,  without  preventing  the  accruement  of  a  valid  debt,  then  when  such 
statute  is  repealed,  which  imposes  this  restraint  npon  the  physician's  remedy,  he 
may  maintain  his  action  for  services  rendered  prior  to  such  repeal.^^ 

d.  Effect  of  Revival  of  Disqualifying  Act.  The  revival  of  an  act  which 
invalidates  the  contracts  of  unlicensed  physicians  revives  also  the  exception  of  the 
former  act  as  to  physicians  practising  at  the  time  of  its  enactment ;  and  hence  a 
physician  practising  at  the  time  of  the  revival  may  collect  his  fees,  although  not 
qualified  thereunder.^^ 

3.  As  Dependent  on  Beneficial  Result  of  Services.  In  the  absence  of  an 
express  agreement,  the  right  of  a  physician  to  be  compensated  for  his  services 
does  not  depend  upon  the  measure  of  his  success  in  effecting  a  cure  by  the  means 
employed,  but  upon  diligent  exercise,  under  his  employment,  of  the  skill  which 
commonly  pertains  to  his  profession.  Such  services  are  regarded  as  beneficial  in 
a  legal  sense,  and  the  right  to  adequate  compensation  arises  upon  their  rendition, 
whether  the  outcome  be  in  fact  beneficial  to  the  patient  or  otherwise.^^ 


35.  Riley  v.  Collins,  16  Colo.  App.  280,  64 
Pac.  1052;  Finch  v.  Giidley,  23  Wend. 
(N.  Y.)  469. 

36.  Hawoitli  V.  Montgomery,  91  Tenn.  16, 
18  S.  W.  399. 

A  penalty  imposed  by  statute  implies  a 
prohibition,  and  a  contract  founded  on  its 
violation  is  void,  aUliough  not  .so  expressly 
declared  by  the  statute.  Harrison  Jones, 
80  Alii.  412.  One  cannot  recover  compensa- 
tion for  doing  an  act,  to  do  which  is  for- 
bidden by  law,  and  is  a  misdojneanor.  Fox 
V.  Dixon,  12  N.  Y.  Ruppl.  267. 

37.  I'lickctt  r.  Alexander,  102  N.  C.  05,  8 
R.  E.  767,  L.  n.  A.  4:i;  Kenedy  r.  Sehultz, 
0  Tex.  Civ.  A|ij).  'Kil,  25  f-i.  VV.  667. 

Validity  of  contract  of  unlicensed  physician 
HCi-  ( 'oxTKAci  H,  9  Cyc.  ^78  Icxt  and  ii()l<'  6. 

38.  I'ariHli  r.  KiIhh,  75  (Ja,.  'i:)9,  Jacknon, 
C.        dclivcriii;^  i  lie  (ipiiiiiiri  of  l  lic  courl. 

[V,  A.  2.  a  I 


39.  Woodside  v.  Baldwin,  30  Fed.  Cas.  No. 
17,995,  4  Cranch  C.  C.  17-1. 

40.  Gardner  v.  Tatum,  81  Cal.  370,  22  Pac. 
880,  holding,  however,  that  where  the  serv- 
ices are  not  rendered  nnder  an  ex))ress  con- 
tract, and  the  law  implies  a  promise  to  pay 
for  each  visit  as  made,  he  may  recover  for 
services  rendered  the  patient  after  the  issu- 
ance of  his  certificate.  ' 

41.  Quarles  v.  Evans,  7  La.  Ann.  543; 
Bailey  v.  Mogg,  4  Den.  (N.  Y.)  60;  Nicola 
V.  Poulson,  6  Ohio  305;  Warren  r.  Saxby,  12 
Vt.  146. 

42.  Pvichardson  r.  Dorinan,  28  Ala.  679; 
I'uckctt  r.  Alexander,  102  N.  C.  05,  8  S.  E. 
767,  3  L.  R.  A.  43. 

43.  Hewitt  V.  Wilcox,  1  Meto.  (Mass.)  154. 

44.  Maddox  r.  Boswcll.  30  Oa.  38;  New- 
Koiii  r.  Lindsey,  21  (la.  365. 

46.  Arkansas, —  Cotnani    v.    Wisdom,  83 
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4.  As  Dependent  on  Want  of  Skill  or  Negligence.  Whether  a  physician  is 
entitled  to  compensation  for  his  services  wlien  he  has  failed  to  exercise  ordinary 
sivill  or  lias  been  negligent  in  the  treatment  of  a  case  is  a  question  npon  which 
there  is  a  conflict  of  authority.  One  line  of  decisions  takes  the  position  that  if 
a  pliysician  fails  in  liis  duty  to  exercise  ordinary  skill  and  care  in  treating  a  patient, 
he  is  guilty  of  a  default  in  his  undertaking,  and  can  recover  nothing  for  his  serv- 
ices/^ Other  authorities  hold  that  the  fact  that  a  physician  was  guilty  of  negli- 
gence in  the  treatment  of  his  patient,  resulting  in  damages  to  the  latter,  does  not 
necessarily  preclude  him  from  recovering  any  compensation  whatever  for  his 
services ;  the  amount  of  his  recovery,  if  anything,  depending  on  the  amount  of 
damages  suffered  because  of  his  negligence ;  in  other  words  he  may  recover  the 
value  of  his  services  less  the  amount  of  damages  suffered  by  reason  of  his 
neolifreiice.'''' 

5.  As  Dependent  on  Place  of  Residence  or  of  Performance  of  Services.  The 

provisions  of  a  statute  regulating  the  practice  of  medicine  and  surgery  apply  to 
practitioners  living  without  the  state,  as  well  as  to  those  within  it ;  and  hence  no 
physician  or  surgeon,  although  he  may  live  without  the  state,  will  be  entitled  to 
recover  fees  for  services  rendered  within  it,  unless  previously  licensed  in  the  man- 
ner prescribed  thereby.''^  An  exception  to  this  rule  exists  in  the  case  of  an  emer- 
gency,''^ but  the  right  to  recover  is  not  to  be  extended  beyond  the  necessity  of  the 
actual  emergency.^*^  A  statute  prohibiting  a  recovery  for  medical  services  ren- 
dered by  an  nnlicensed  physician  does  not  prevent  a  recovery  in  that  state  for 
services  rendered  in  another  but  a  contract  by  a  physician  duly  qualified  to 
practise  in  the  province  of  Quebec,  where  he  has  his  domicile,  to  render  profes- 
sional services  in  one  of  the  United  States,  by  the  laws  of  which  he  is  prohibited 
from  practising,  is  illegal,  and  no  recovery  therefor  can  be  had  in  the  courts  of 
such  pruvince.^'^ 

6.  As  Dependent  on  Intention  That  Service  Should  Be  Gratuitous.    Whether  a 


Ark.  601,  104  S.  W.  164,  12  L.  R.  A.  N.  S. 
1090. 

Illinois. —  Yunker  v.  Marshall,  65  111.  App. 
667. 

Isleio  Jersey. —  Ely  v.  Wilbur,  49  N.  J.  L. 
685,  10  Atl.  358,  441,  60  Am.  Rep.  668. 

Pennsylvania. — •  Tiedeman  v.  LcEwengrund, 
2  Wkly.  Notes  Cas.  272. 

^Visconsin. —  Ladd  v.  Witte,  116  Wis.  35, 
92  N.  W.  365. 

England. —  Hupe  v.  Phelps,  2  Stark.  480, 
20  Rev.  Rep.  726,  3  E.  C.  L.  496. 

Although  unsuccessful  the  physician  may 
be  entitled  to  compensation.  McClallen  v. 
Adams,  19  Pick.  (Mass.)  333,  31  Am.  Dec. 
140;  Leighton  i--.  Sargent,  27  N.  H.  460,  59 
Am.  Dec.  388,  31  N.  IT.  119,  64  Am.  Dec. 
323;  Gallaher  r.  Thompson,  Wright  (Ohio) 
466;  McCandless  i".  McWha,  22  Pa.  St.  261; 
Seare  v.  Prentice,  8  East  348 ;  Hupe  v. 
Phelps,  2  Stark.  480,  20  Rev.  Rep.  726,  3 
E.  C.  L.  496;  Slater  i-.  Baker,  2  Wils.  C.  P. 
359. 

46.  Patten  r.  Wiggin,  51  Me.  594,  81  Am. 
Dec.  593;  Bellinger  v.  Craigue,  31  Barb. 
(N.  Y.)  534;  Langolf  r.  Pfromer,  2  Phila. 
(Pa.)  17  (holding  that  a  physician  cannot 
recover  a  claim  for  professional  services  un- 
less he  possesses  the  requisite  skill)  ;  Alder 
r.  Buckley,  1  Swan  (Tenn.)  69  (holding, 
however,  that  a  surgeon  is  entitled  to  com- 
pensation for  an  operation  not  performed 
with  the  highest  degree  of  skill,  and  which 
might  have  been  performed  more  skilfully 


by  others,  provided  the  operati-on  was  bene- 
ficial to  the  patient). 

Although  a  physician  does  not  guarantee  a 
cure,  it  seems  that  he  should  not  be  permitted 
to  recover  for  worthless  professional  services, 
if  he  has  been  negligent,  unskilful,  or  un- 
faithful. Logan  V.  Field,  192  Mo.  54,  90 
S.  W.  127. 

A  physician's  contract  is  entire  and  per- 
formance is  necessary  to  entitle  the  physi- 
cian to  recover  anything.  Bellinger  V. 
Craigue,  31  Barb.  (N.  Y.)  534. 

47.  Whitesell  v.  Hill,  101  Iowa  629,  70 
N.  W.  750,  37  L.  R.  A.  830,  (1896)  66 
N.  W.  894;  Eessequie  v.  Byers,  52  Wis.  650, 
9  N.  W.  779,  38  Am.  Rep.  775. 

48.  Spaulding  v.  Alford,  1  Pick.  (Mass.) 
33. 

49.  Adams  County  v.  Cole,  9  Ind.  App. 
474,  36  N.  E.  912,  holding  that  a  physician 
called  from  another  county,  as  being  the 
nearest  physician  with  the  requisite  skill  to 
perform  an  amputation  immediately  neces- 
sary to  save  a  patient's  life,  and  who  had 
not  sufficient  time  to  procure  the  license  re- 
quired, can  recover  for  the  amputation,  but 
not  for  subsequent  visits,  after  he  had  time 
to  procure  a  license. 

50.  Adams  County  v.  Cole,  9  Ind.  App. 
474,  36  N.  E.  912. 

51.  Downs  V.  Minchew,  30  Ala.  86,  Stone, 
J.,  delivering  the  opinion  of  the  court. 

52.  Rugg  V.  Lewis,  17  Quebec  Super.  Ct. 
206. 

[V,  A,  6] 
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physician's  services  shall  be  deemed  a  gratuity  or  constitute  a  claim  for  compen- 
sation must  be  determined,  it  lias  been  held,  by  the  common  understanding  of 
both  parties.  If  they  were  intended  to  be  and  wei-e  accepted  as  a  gift  or  act  of 
benevolence,  they  cannot  at  the  election  of  the  ])hysician  create  a  legal  obligation 
to  pay.°^  But  their  character  is  not  controlled  by  the  inexpressed  and  revocable 
intentions  of  plaintitf,  although  his  purposes  subsequently  asserted  may  aid  in 
ascertaining  it.^''  Where  a  physician  rendei's  services  upon  an  understanding 
between  the  parties  that  he  was  to  be  remunerated  Ijy  a  legacy,  this  amounts  to  an 
agreement  that  he  was  to  make  no  charge;"'''  but  if  the  services  are  performed 
under  the  mere  expectation  of  a  legacy,  the  physician  is  entitled,  on  hteing  disap- 
pointed in  his  expectation,  to  recover  compensation  therefor/'" 

7.  Under  "No  Cure  No  Pay"  Contract.  If  a  physician  commence  attending 
on  a  patient,  under  a  contract  that  if  there  is  no  cure  there  shall  be  no  pay,  he 
cannot  recover  for  his  services  or  medicines,  unless  he  shows  a  performance  of 
the  terms  of  the  contract  on  his  part."  When,  however,  a  cure  has  been  fairly 
effected,  the  contract  cannot  be  evaded  bj  the  fact  that  the  patient  subsequently 
suffers  a  recurrence  of  the  same  disease.^^  Where  the  contract  contains  a  condi- 
tion that  if  a  cure  is  not  at  first  effected,  the  patient  shall  submit  to  further  treat- 
ment, the  physician  is  entitled  to  the  agreed  compensation,  even  though  a  cure  is 
not  effected,  if  the  patient  refuses  or  neglects  to  submit  to  further  treatment.^'-* 

8.  For  Medicine  Furnished.  Under  a  statute  which  prohibits  the  practising  of 
medicine  by  persons  who  have  not  complied  with  the  provisions  of  the  statute,  it 
is  unlawful  for  such  unauthorized  person  to  furnish  medicine  to  another ;  and  he 
is  not  entitled  to  recover  for  medicine  so  furnished.™  Yet  if  he  sells  drugs  and 
medicines  apart  from  his  professional  business  as  a  physician,  he  may  recover  for 
them." 

B.  Lialbility  Fop  Compensation  ''^ —  1.  Liability  of  Patient  ^"^  —  a.  In  General, 

Where  a  phj'sician  renders  services  to  a  patient,  either  under  an  express  employ- 
ment or  with  his  consent,  the  law  raises  an  implied  promise  on  the  part  of  the 
patient  to  pay  him  what  the  services  are  reasonably  worth.^  So  also  where,  in  a 
proper  case,  a  physician  renders  services  to  a  person  without  his  request  or  con- 
sent, as  where  one  is  injured  by  an  accident  rendering  him  unconscious,  the  law 


53.  Princs  x.  McEae,  84  N.  C.  674. 
Services  held  to  have  been  gratuitous  see 

Packman  v.  Vivian,  24  Beav.  290,  53  Eng. 
Eeprint  369. 

54.  Prince  f.  McRae,  84  K  C.  674.  But 
see  Kinner  v.  Tscliirpe,  54  Mo.  App.  575, 
lidding  tliat  where  a  physician  rendered 
services  to  a  relative  with  the  intention  that 
such  services  sliould  be  gratuitous,  he  can- 
not recover  compensation  therefor,  even 
tliough  his  patient  expected  to  pay  for  them. 

55.  Shallcross  v.  Wright,  12  Beav.  558,  14 
Jur.  1037,  19  L.  ,J.  Ch.  443,  50  Eng.  Re- 
print 1174. 

56.  Baxter  v.  Gray,  11  L.  J.  C.  P.  63,  3 
M.  &  0.  771,  4  Rcott  N.  R.  374,  42  E.  C.  L. 
402. 

57.  Smith  v.  Hyde,  10  Vt.  54. 

58.  Fisk  V.  Townsend,  7  Yerg.  (Tenn.) 
146. 

59.  Madison  v.  Mangan,  77  III.  App.  651 

60.  Underwood  r.  Scott,  43  Kan.  714,  23 
Pac.  042;  Smith  v.  Tracv,  2  Ifall  (N.  Y.) 
501;  Baih'v  r.  Mogg,  4  *I)cn.  (N.  Y.)  CO; 
Alcott  V.  Barlx'r,  1  Wend.  (N.  Y.)  .526;  Tim- 
merman  t".  IMorrisoti,  M  .lohiis.  (N.  Y. ) 
3(i!». 

61.  IFoITiind  f.  AdaiiiH,  21  Ala.  080. 
|  V,  A.  6 1 


62.  Physician's  bill  as  part  of  wife's 
maintenance  see  Husband  and  Wife,  21 
Cyc.  1608  note  06. 

63.  Contracts  of  infants  for  medical  at- 
tendance see  Infants,  22  Cyc.  594,  text  and 
note  57. 

Liability  of  husband  or  wife  for  medical 
services  sre  Husband  and  Wife,  21  Cyc. 
1220,  1448. 

64.  Ostland  r.  Porter,  4  Dak.  98,  25  N.  W. 
731  (holding  that  simply  removing  a  person 
affected  with  smallijox,  who  is  not  in  indigent 
circumstances,  to  a  county  pest-house  against 
his  will,  by  order  of  the  county  commission- 
ers, will  not  rondcr  him  a  pauper,  and  he 
may  be  held  liable  for  medicines  and  medical 
attendance  furnished  by  a  physician  who  was 
employed  by  the  county  to  attend  paupers, 
when  he  accepts  such  services  without  ob- 
jection, and  receives  the  benefit  thereof)  ; 
Pock  !?.  Hutchinson,  88  Towa  320.  55  N.  W^ 
511;  Prince  v.  McRae,  84  N.  C.  674;  Oarrcy 
V.  Ktadlor,  07  Wis.  512,  30  N.  W.  787.  58 
Am.  Rep.  877. 

Where  a  physician  was  summoned  to  at- 
tend his  aunt,  not  in  a  professional  capacity, 
bull  a.M  an  advisor  in  busiiioss  matters,  and 
(111  ills  {iniva.I  lie  rendered  valuable  profes- 
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will  imply  a  promise  from  liim  who  received  the  heuefit  of  the  services  to  pay 
for  thein.'^^ 

b.  Fop  Fees  of  Consultants.  A  patient  is  liable  for  the  fees  of  a  consulting 
physician  as  well  as  those  of  the  attending  physician."'' 

e.  Conditional  Contract.  A  conditional  contract  between  a  patient  and  his 
physician  that  if  he  effected  a  cure  he  should  receive  a  reasonable  compensation 
is  valid.*'^ 

2.  Liability  of  Person  Employing  Physician  For  Another*'^  —  a.  In  General. 

The  rule  that  where  a  person  re(]uests  the  performance  of  a  service  and  the 
request  is  complied  with  and  the  service  performed,  there  is  an  implied  promise  to 
pay  for  the  services,  does  not  apply  where  a  person  requests  a  physician  to  per- 
form services  for  a  patient,  unless  the  relation  of  that  person  to  the  patient  is 
such  as  raises  a  legal  obligation  on  his  part  to  call  in  a  physician  and  pay  for  the 
services,"^  or  the  circumstances  are  such  as  to  show  an  intention  on  his  part  to  pay 
for  the  services,  it  being  so  understood  by  him  and  the  physician.™    But  in  a  few 


sional  services,  which  were  accepted  by  the 
aunt,  he  is  entitled  to  compensation.  Dick- 
er's Succession,  41  La.  Ann.  1010,  6  So.  798. 
"65.  Cotnam  v.  Wisdom,  83  Ark.  601,  104 
S.  W.  164,  12  L.  R.  A.  N.  S.  1090;  Pray  v. 
Stinson,  21  Me.  402. 

66.  Sherman's  Estate,  6  Pa.  Co.  Ct.  225. 
Extent  of  rule. —  This  has  been  held  to  be 

so  notwithstanding  an  agreement  between 
the  patient  and  the  attending  physician  tliat 
the  latter  would  pay  for  such  services,  un- 
less the  consulting  physician  expressly  or  im- 
pliedly assents  to  such  agreement.  Shelton 
V.  Johnson,  40  Iowa  84;  Garrev  v.  Stadler, 
67  Wis.  512,  30  N.  W.  787,  58  Am.  Rep.  877. 

67.  Mock  V.  Kelly,  3  Ala.  387. 

A  promise,  made  while  sober,  by  a  habitual 
drunkard  to  a  physician,  that  he  would  pay 
him  one  hundred  dollars,  in  consideration 
of  which  the  physician  promised  and  under- 
took to  cure  him  of  his  appetite  for  ardent 
spirits,  is  binding.  Fisk  v.  Townsend,  7 
Yerg.   (Tenn.)  146. 

The  mere  fact  that  no  compensation  is 
agreed  on  in  ease  the  patient  is  cured  does 
not  transform  the  entire  express  contract 
into  an  implied  one,  so  as  to  authorize  re- 
covery in  case  of  failure  to  cure.  Davidson 
V.  Biermann,  27  IMo.  App.  655. 

68.  Liability  of  husband  for  medical  serv- 
ices to  wife  see  Husband  and  Wife,  21  Cyc. 
1220,  1448. 

Liability  of  master:  For  treatment  of  ap- 
prentice see  Apprentices,  3  Cyc.  552.  For 
treatment  of  servant  see  Mastee  and  Serv- 
ant, 26  Cyc.  1049. 

Operation  of  statute  of  frauds  to  promises 
of  third  persons  to  pay  for  physician's  serv- 
ices see  Feauds,  Statute  of,  20  Cyc.  ICO 
€t  seq. 

Physician  or  .surgeon  for  wounded  em- 
ployee, authority  to  employ,  see  Cobpoka- 
tions,  10  Cvc.  926. 

69.  Starrett  v.  Miley,  79  111.  App.  658; 
Holmes  v.  McKim,  109  Iowa  245,  80  N.  W. 
329;  Williams  v.  Brickell,  37  Miss.  682,  75 
Am.  Dee.  88;  Meisenbach  v.  Southern  Coop- 
erage, 45  Mo.  App.  232.  See  also  Shaw  v. 
Graves,  79  Me.  166,  8  Atl.'  884,  holding  that 
an   action  to  recover  for  medical  services 


rendered  at  the  request  and  for  the  benefit 
of  a  person  for  whose  support  a  bond  has 
been  given  by  defendants  cannot  be  main- 
tained against  defendants,  there  being  no 
implied  authority  on  the  part  of  such  per- 
son to  obtain  such  assistance  at  their  ex- 
pense or  credit. 

A  special  request  by  a  father  to  a  phy- 
sician to  attend  upon  a  child  of  full  age,  for 
whom  he  is  not  bound  to  provide,  although 
lying  sick  at  the  father's  house,  it  has  been 
held,  raises  no  implied  promise  on  the  part 
of  the  father  to  pay  for  the  services.  Rankin 
V.  Beale,  68  Mo.  App.  325;  Crane  v.  Baudou- 
ine,  55  N.  Y.  256;  Boyd  v.  Sappington,  4 
Watts   (Pa.)  247. 

While  a  child  is  under  no  legal  obligation 
to  support  a  parent  or  receive  him  into  his 
family,  yet,  if  he  does  receive  him  into  the 
family,  he  is  prima  facie  responsible  for 
services  which  he  calls  upon  a  physician  to 
perform  for  the  benefit  of  such  parent.  Hen- 
tig  V.  Kernke,  25  Kan.  559.  Wiere  parents 
conveyed  property  to  their  daughter  in  con- 
sideration of  her  agreement  to  support,  and 
to  pay  for  necessary  medical  services  ren- 
dered them,  a  physician  rendering  necessary 
services  to  the  parents  can  recover  therefor 
from  the  daughter,  although  he  first  ren- 
dered his  bill  to  the  mother,  without  knowl- 
edge of  the  agreement.  Rounsevel  v.  Osgood, 
68  N.  H.  418,  44  Atl.  535. 

70.  Dorion  v.  Jacobson,  113  111.  App.  563; 
Smith  V.  Watson,  14  Vt.  332. 

Illustrations. — Where  W  sent  a  telegraphic 
despatch  to  an  infirmary  as  follows:  "  I  have 
just  learned  of  L.'s  accident.  Show  him 
every  attention,  and  I  will  pay  expenses," 
it  was  held  that  the  despatch  authorized  the 
procurement  of  a  physician  not  connected 
with  the  infirmary,  and  obligated  W  to  pay 
for  whatever  services  were  rendered  by  him. 

V.  Mastin,  38  Ala.  147.  Where  an 
employee  of  one  of  the  members  of  a  firm 
was  seriously  injured  by  machinery,  and  the 
person  who  telephoned  to  the  surgeon,  who 
thereupon  attended  such  employee,  testified 
that  both  the  members  of  the  firm  directed 
him  to  say  to  the  surgeon  that  the  firm 
sent  for  him,  a  verdict  against  the  firm  for 
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states  it  is  held  that  one  who  requests  a  pliysician  to  attend  anotlier  professionally, 
without  indicating  that  he  acts  as  agent  or  messenger,  is  liable  for  the  pljysician's 
charges.''' 

b.  Fop  Subsequent  Visits.  If  one  engages  a  physician  to  attend  an  urgent 
case,  and  makes  no  limitation  as  to  time,  he  is  liable  to  such  physician  for  all 
subsequent  visits,  until  his  services  are  dispensed  witli.''^ 

3.  Third  Person  Assuming  Liability  After  Services  Begun.  There  is  nothing 
in  the  ordinary  relation  between  a  physician  and  his  patient  which  will  prevent 
the  former  from  discontinuing  his  services  on  tlie  account  of  the  latter,  and  enter- 
ing into  a  contract  witli  another  for  the  payment  of  the  charges  for  his  subse- 
quent attendance,  and  the  assent  of  the  patient  to  the  making  of  such  contract  is 
not  necessary.''^ 

C.  Amount  of  Compensation —  l.  In  General  —  a.  In  Absence  of  Contract. 

Where  the  services  of  a  physician  are  performed  on  request,  and  no  agreement  is 
made  in  respect  to  them,  the  law  raises  an  imjilied  promise  to  pay  so  much  as  the 
services  are  reasonably  wortlij''  There  is  no  presumption  of  law  as  to  the  value 
of  a  physician's  services,'^  nor  that  a  jury  can  ascertain  their  value  without  testi- 
mony from  persons  knowing  sometliing  about  it.''^  The  question  of  what  is 
reasonable  is  peculiarly  within  the  province  of  the  jury  but  they  have  no  right 
to  ignore  the  testimony,  and  form  an  independent  conclusion.™    A  physician  can- 


tlie  surgeon's  bill  for  such  attendance  should 
not  be  set  aside  as  unsupported  by  the  evi- 
dence. Till  V.  Eedus,  79  Miss.  125,  29  So.  822. 

Intention  communicated  to  physician. — 
Where  the  physician  is  aware  of  the  fact 
that  one  requesting  his  services  acted  merely 
as  a  messenger,  and  did  not  intend  to  make 
himself  personally  liable  for  the  services  to 
be  rendered,  there  can  of  course  be  no  re- 
covery against  the  messenger.  Smith  v.  E,id- 
dick,  50  N.  C.  342.  If,  however,  defendant 
intended,  and  gave  the  physician  to  under- 
stand that  he  was  the  emploj^er,  and  the 
original  credit  was  given  to  him,  then  he 
is  liable.  Clark  v.  Waterman,  7  Vt.  76,  29 
Am.  Dec.  150. 

The  reason  of  this  rule  is  that  to  hold  one 
liable  under  these  circumstances  Vi'ould  deter 
everyone  from  doing  the  charitable  office 
of  going  after  a  doctor  for  a  sick  neighbor. 
Williams  r.  Brickell,  37  Miss.  682,  75  Am. 
Dec.  88;  Meisenbach  v.  Southern  Cooperage 
Co.,  45  Mo.  App.  232;  Smith  v.  Riddick,  50 
N.  C.  342. 

71.  Foster  v.  Meeks,  18  Misc.  (N.  Y.) 
461,  41  N.  Y.  Suppl.  950.  See  also  Grattop 
V.  Rowheder,  1  Nebr.  (UnofT.)  660,  95  N.  W. 
G79  (holding  that  one  who  calls  a  pliysician 
for  a  member  of  his  family,  although  not 
a  relative,  is  liable  for  services  rendered, 
witliout  notice  that  tlie  party  who  calls  him 
does  not  intend  to  make  liimself  liable)  ; 
Best  r.  McAuslan,  27  R.  I.  107,  60  Atl.  774. 

Illu.stration. —  Whore  a  person  calls  at  the 
ofTice  of  a  physicinn,  and  in  the  absence  of 
the  latter  loaves  his  business  card,  with  this 
moHHiige  written  on  it,  "  Call  on  Mrs.  D.  at 
No.  76!)  liroadway,"  and  gives  the  card  to  a 
dork  in  tli<!  ofTico  witli  a  I'oqnoHt  to  hand  it 
to  the  pliyHician  (ind  to  toll  him  to  "  como 
an  Hoon  ;iH  possible, "  ho  boconios  liahlo  to 
pay  the  pliyHioian"H  bill  in  iiHonding  on  Mrs. 
D  in  pursuance  of  such  jnosHngo.  Bradley  v. 
Dodge,  45  ITow.  Pr.  (N.  Y.)  57. 

[V,  B,  2,  a] 


72.  Dale  v.  Donaldson  Lumber  Co.,  48  Ark. 
188,  2  S.  W.  703,  3  Am.  St.  Rep.  224. 

73.  White  v.  Mastin,  38  Ala.  147. 

74.  Starrett  f.  Miley,  79  111.  App.  658; 
Peck  V.  Martin,  17  Ind.  115;  Morrell  v.  Law- 
rence, 203  Mo.  303,  101  S.  W.  571. 

Where  a  patient  requires  unusual  atten- 
tion, compensation  for  operations  and  time 
spent  in  addition  to  the  regular  visits  is 
properly  allowed.  Short's  Succession,  45  La. 
Ann.  1485,  14  So.  184. 

A  violation  of  his  contract  by  a  physician 
should  be  taken  into  consideration  to  reduce 
a  claim  for  services  rendered.  Sayles  v. 
FitzGerald,  72  Conn.  391,  44  Atl.  733  (hold- 
ing that,  in  an  action  by  a  physician  for 
services,  testimony  in  defense  that  an  opera- 
tion was  performed  in  the  cellar,  and  that  it 
was  an  unfit  place  for  the  operation,  was 
competent  on  the  question  of  the  reasonable- 
ness of  plaintiff's  charge  therefor)  ;  Piper  v. 
Menifee,  12  B.  Mon.  (Ky.)  405,  54  Am.  Dec. 
547. 

75.  Wood  V.  Barker,  49  Mich.  295,  13 
N.  W.  597. 

76.  Wood  V.  Barker,  49  Mich.  295,  13 
N.  W.  597. 

77.  Marshall  r.  Bahnsen,  1  Ga.  App.  485, 
57  S.  E.  1006;  Crumrine  i'.  Austin,  133  Mich. 
283,  94  N.  W.  1057. 

The  infinite  variety  of  the  circumstances 
surrounding  the  performance  of  professional 
services  precludes  the  establishment  of  any 
fi.\ed  rate  of  ooni])onsation  M'hich  could  be 
applied  to  more  than  a  very  restricted  class 
of  cases  and  tlic  more  common  class  of  serv- 
ices, llcintz  v.  Cooper,  (Cal.  1896)  47  Pac. 
360. 

The  existence  of  epidemics  docs  not  au- 
tliori/.e  exorbitant  foes.  Collins  v.  Graves,  13 
T^a.  Ann.  95. 

78.  Wood  r.  Barker.  49  Mich.  295,  13 
N.  W.  597  ;  Ladd  v.  VVitto,  110  Wis.  35,  92 
N.  W.  305. 
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not  sustain  a  claim  for  larger  compensation  for  non-expert  services  than  an  ordi- 
nary man  would  be  entitled  to  for  the  same  services,  on  the  ground  alone  that,  as 
an  expert  in  his  profession,  his  time  is  more  valuable  than  that  of  ordinary  men.''^ 

b.  Under  Contpaet.  When  a  valid  contract  has  been  made  as  to  the  amount 
of  tlie  compensation  to  be  paid  for  medical  services,  no  question  as  to  the  actual 
value  of  the  services  can  arise.^" 

2.  Elements  to  Be  Considered  in  Estimating  Amount  —  a.  Customary  Charge. 
A  physician  is  entitled  to  recover  the  ordinary  and  reasonable  charges  usually 
made  for  such  services  by  members  of  the  same  profession  of  similar  standing.^^ 
Therefore,  to  prove  the  value  of  sucli  services,  customary  charges  of  physicians 
for  like  services  in  tlie  same  locality  or  neighborhood  may  be  shown  but  proof 
of  what  plaintiff  charged  another  person  for  similar  services  is  not  admissible,^^ 
except  in  connection  with  proof  that  such  charge  was  made  at  his  usual  rate,  and 
that  this  rate  was  known  to  defendant.^^ 

b.  Nature  of  Disease  or  Injury.  It  is  competent  for  a  physician  to  show  the 
nature  of  his  patient's  disease  or  injury  and  its  mode  of  treatment,  in  order  to 
prove  the  value  of  his  services.^^ 

e.  Professional  Standing.  In  an  action  by  a  physician  for  professional  serv- 
ices, he  may  show  that  his  professional  standing  is  high,  as  bearing  on  the  value 
of  his  services,^^  provided  his  general  professional  reputation  is  drawn  in  question.^^ 

d.  Skill  and  Learning.  Evidence  of  a  physician's  learning  and  skill  is  com- 
petent to  be  shown  in  estimating  the  value  of  his  services.^^ 

e.  Daily  Income.  In  determining  the  value  of  a  physician's  services  it  is 
immaterial  what  his  average  daily  income  from  his  profession  was  or  had  been.^^ 


Where  witnesses  differ  as  to  the  proper 
charge  for  a  physician's  services,  it  has  been 
held  that  tlie  correct  rule  is  to  allow  the 
lowest  estimate.  Duclos'  Succession,  11  La. 
Ann.  406. 

79.  Chicago,  etc.,  R.  Co.  v.  Friend,  86  111. 
App.  157 ;  Stockbridge  r.  Crooker,  34  Me. 
349,  56  Am.  Dec.  662. 

But  the  jury  may  take  into  consideration 
the  exhausting  studies,  and  the  time  con- 
sumed and  expense  incurred  in  acquiring  pro- 
fessional knowledge  and  skill.  Stockbridge  v. 
Crooker,  34  Me.  349,  56  Am.  Dec.  662. 

80.  Pee  cases  cited  infra,  this  note. 

Where  a  sum  is  agreed  upon  with  refer- 
ence to  the  length  of  time  the  physician 
estimated  the  treatment  would  continue,  the 
amount  agreed  upon  may  be  recovered,  al- 
though the  treatment,  which  continued  for 
some  weeks  thereafter,  did  not  continue  for 
the  whole  period  estimated.  Denenholz  v. 
Kelly,  97  N.  Y.  Suppl.  389. 

A  promise  not  to  charge  more  than  a  cer- 
tain amount  is  binding.  Thomas'  Estate,  6 
Pa.  Co.  Ct.  642. 

A  contract  in  the  alternative  is  valid  and 
enforceable.  Doyle  r.  Edwards,  15  S.  D.  648, 
91  N.  W.  322,  holding  that  a  contract  to  pay 
a  physician  from  two  hundred  dollars  to  four 
hundred  dollars  for  the  performance  of  a 
surgical  operation  was  binding  and  valid  for 
two  hundred  dollars  and  the  value  of  the 
services,  up  to  four  hundred  dollars,  upon 
proof  of  such  value. 

Money  or  certificate  of  skill. —  Where  a 
contract  for  medical  treatment  called  for  five 
thousand  dollars  in  cash  or  a  certificate  of 
plaintiff's  skill,  it  was  held  that  the  five 
thousand  dollars  was  not  a  penalty  for  re- 


fusal of  the  certificate,  and  therefore,  no  cer- 
tificate being  given,  such  amount  could  be 
recovered  as  compensation  for  the  services. 
Burgoon  v.  Johnson,  194  Pa.  St.  61,  45  Atl. 
65. 

81.  Marshall  v.  Bahnsen,  1  Ga.  App.  485, 
57  S.  E.  1006. 

82.  Jonas  v.  King,  81  Ala.  285,  1  So.  591. 
Different  character  of  services. —  Evidence 

as  to  the  customary  charge  for  services  of  a 
different  character  from  those  alleged  in  the 
complaint  is  inadmissible.  Trenor  v.  Cen- 
tral Pac.  P.  Co.,  50  Cal.  222. 

83.  Collins  v.  Fowler,  4  Ala.  647;  Marshall 
V.  Bahnsen,  1  Ga.  App.  485,  57  S.  E.  1006. 

84.  Paige  v.  Morgan,  28  Vt.  565-,  holding 
further  that  proof  of  his  ordinary  charge  to 
other  persons  in  the  vicinity,  and  that  his 
rates  were  Avell  known  and  by  defendant,  is 
admissible,  on  the  part  of  a  physician,  to 
show  the  amount  which  defendant  impliedly 
promised  to  pay. 

85.  Kendall  v.  Grey,  2  Hilt  (N.  Y.)  300. 

86.  Marshall  v.  Bahnsen,  1  Ga.  App.  485, 
57  S.  E.  1006;  Lange  v.  Kearney,  4  N.  Y. 
Suppl.  14  [affirmed  in  127  N.  Y.  676,  28 
N.  E.  255]. 

The  extent  of  a  physician's  practice  is  ad- 
missible as  tending  to  show  his  professional 
standing.  Sills  v.  Cochems,  36  Colo.  524,  85 
Pac.  1007. 

87.  Morrell  v.  Lawrence,  203  Mo.  363,  101 
S.  W.  571. 

88.  Heintz  v.  Cooper,  (Cal.  1896)  47  Pac. 
360;  Morrell  v.  Lawrence,  203  Mo.  363,  101 
S.  W.  571;  Millener  v.  Driggs,  10  N.  Y.  St.  237. 

89.  Marion  County  v.  Chambers,  75  Ind. 
409:  Thomas  V.  Caulkett,  57  Mich.  392,  24 
N.  W.  154,  58  Am.  Rep.  309. 

[V,  C,  2.  e] 
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f.  Loss  of  Other  Practice.    In  determining  tlie  compensation  of  a  physician 

for  services  rendered  in  compliance  with  a  ])atient's  requoHt  to  give  them  exclu- 
sively for  a  time,  to  the  abandonment  of  other  practice,  the  probable  but  not  the 
actual  loss  in  other  practice  may  properly  be  considered.* 

g.  Financial  Condition  of  Patient.  There  is  a  conflict  in  the  authorities  as  to 
whether  it  is  proper  to  prove  tlie  vahie  of  the  estate  of  a  person  for  whom  medi- 
cal services  have  been  rendere<i,or  the  financial  condition  of  the  person  receiving 
such  services,  to  affect  the  reasonableness  of  the  physician's  charge.  In  some 
jurisdictions  such  evidence  is  held  to  be  admissible  for  this  purpose."^  In  others 
the  financial  condition  of  the  patient  may  not  be  coTisidered,"^  except  in  rebuttal 
of  evidence  from  the  other  side  attem])ting  to  show  the  custom  of  a  lower  stand- 
ard,"^ or  where  there  is  evidence  of  a  recognized  usage,  which  has  grown  into  a 
custom,  to  graduate  professional  charges  in  reference  to  the  financial  condition  of 
the  patient,  so  that  it  may  be  considered  that  the  services  were  rendered  and 
accepted  in  contemplation  of  it."*  Whatever  may  be  the  true  principle  governing 
this  matter  in  contracts,  the  financial  condition  of  a  patient  cannot  be  considered 
where  there  is  no  contract  and  recovei-y  is  sustained  on  a  legal  fiction  which  raises 
a  contract  in  order  to  afford  a  remedy  which  the  justice  of  the  case  requires."^ 

3.  Opinion  Evidence.  Physicians  may  give  their  opinions  as  experts  as  to  the 
value  of  the  services  rendered,  in  an  action  for  compensation."*'  But  one  not  a 
physician  is  not  competent  to  express  his  opinion  as  to  the  value  of  such  services."^ 
]Nor  does  it  make  any  difference  that  a  competent  witness  has  previously,  in  his 
hearing,  testified  as  to  such  value."^ 

D.  Actions  For  Compensation "" — l.  Nature  and  Form  of  Remedy.  Indebi- 
tatus assumpsit  lies  on  a  physician's  bill  for  medicines,  travel,  and  attendance.-' 

2.  Defenses.  In  a  suit  for  services  rendered  by  a  physician  to  his  patient,  a 
showing  that  plaintiff's  services  were  of  no  value,  and  that  the  treatment  used 
was  worthless  and  could  not  produce  a  cure,  will  in  some  jurisdictions  defeat  a 
recovery.^  On  this  same  ground  a  plea  of  recoupment  or  counter-claim,  spring- 
ing out  of  the  contract,  maj'  be  filed  ;^  but  a  plea  of  set-off,  based  on  a  tort  in 
giving  defendant  an  overdose  of  medicine,  has  been  held  improper  as  matter  of 
defense.*  Intoxication  sufficient  to  render  a  physician  incompetent  to  perform 
his  duty  is  a  defense  to  an  action  for  compensation  ;  but  one  who,  knowing  of  the 
intemperate  habits  of  a  pliysician,  continues  to  employ  him,  cannot  set  up  such 
defense.^    The  fact  that  a  physician  was  unable,  from  illness,  to  render  future 


90.  Maddin  v.  Head,  1  Lea   (Tenn.)  664. 

91.  Haley's  Succession,  50  La.  Ann.  840,  24 
So.  285;  Czarnowski  v.  Zeyer,  35  La.  Ann.  796. 

92.  Morrissett  v.  Wood,  123  Ala.  384,  26 
So.  307,  82  Am.  St.  Eep.  127;  Robinson  i'. 
Campbell,  47  Iowa  025. 

93.  Monell  v.  Lawrence,  203  Mo.  363,  101 
S.  W.  571. 

94.  Morrissett  v.  Wood,  123  Ala.  384,  26 
So.  307,  82  Am.  St.  Rep.  127;  Lange  v. 
Kearney,  9  N.  Y.  St.  793. 

95.  Col: nam  Wisdom,  83  Ark.  001,  104 
S.  W.  104,  12  L.  R.  A.  N.  S.  1090,  holding 
that  the  financial  condition  of  the  patient 
may  not  be  considered  on  the  question  of 
amoniit  of  compensation  of  snrg(!ons  who 
were  called  and  i('ii(lei<'d  services  to  the 
patient  when  un('f)iiscio>iH  from  nccident. 

96.  MaclOvilt  r.  Maass,  61  N.  Y.  App.  Div. 
382,  72  N.  Y.  Snppl.  158  \affi,rriihi(j  33  Misc. 
552,  67  N.  Y.  Suppl.  8171. 

This  is  so,  altliDUgh  the  witiicsHcs  slate 
(  liiii.  Iliey  have  no  know  h'dge  as  to  what 
(i\]]cr  jiliyHicianH  (diarge  for  Hiudi  Hcrvicca,  but 
bawe  their  opitiionB  on  M'hat  tliey  lliiiik  the 
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services  are  worth.  Marion  County  v.  Cham- 
bers, 75  Ind.  409. 

97.  Mock  V.  Kelly,  3  Ala.  387. 

98.  Mock  V.  Kelly,  3  Ala.  387. 

99.  Recovery  of  judgment  for  compensa- 
tion as  bar  to  action  for  malpractice  see 
Judgments,  23  Cyc.  1205,  1206. 

1.  Pynchon  v.  Brewster,  Quincy  (Mass.) 
224.  But  see  Glover  v.  Le  Testue,  Quincy 
(Mass.)  225  note,  holding  that  indchilaius 
assumpsit  will  not  lie  for  visits  and  medi- 
cine wliere  there  was  no  contract  for  a  cer- 
tain i)rice. 

Assumpsit  generally  see  Assumpsit,  Ac- 
tion OF,  4  Cyc.  317. 

2.  Logan  v.  Field,  75  Mo.  App.  594.  See 
also  Coyne  v.  Baker,  2  Cal.  App.  040,  84  Pac. 
209. 

In  other  words  evidence  that  will  sustain 
an  action  against  a  ])hysician  for  malpractice 
will  defeat  liis  recovery  in  aTi  acticm  for  com- 
j)ensation.    J^ogan  r.  Field,  75  Mo.  App.  504. 

3.  IMcKleroy  r.  Si'well,  73  Ca.  (157. 

4.  McKleroy  v.  Sewell,  73  (Ja.  G57. 

5.  McKleroy  v.  Sewell,  73  Ga.  657. 
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professional  services  for  wliich  a  note  was  given  is  a  complete  defense  to  an  action 
on  tlie  note.^  A  statute  proliibiting  an  nnanthorized  practitioner  from  recovering 
his  fees  may  of  course  be  pleaded  in  defense  to  an  action  therefor ;  but  the 
failure  of  a  physician  to  register,  under  an  ordinance  imposing  a  penalty  for 
practising  in  the  city  without  having  registered,  is  immaterial  in  such  an  action.^ 

3.  Pleading*  —  a.  Declaration  op  Complaint.  In  an  action  by  a  physician  for 
services  rendered,  it  is  almost  uniformly  held  that  it  will  be  presumed  tliat  he  has 
complied  Avitli  all  statutory  requirements  essential  to  his  authority  to  practise 
medicine,  and  the  complaint  need  not  allege  such  compliance.'"  An  allegation  of 
qualification  at  the  time  of  filing  the  pleading  is  not  a  sufficient  allegation  of 
qualification  and  authority  to  engage  in  practice  and  recover  compensation  for 
services  performed  months  before  the  commencement  of  the  action." 

b.  Plea  or  Answer.  Want  of  authority  to  practice  need  not  be  specially 
pleaded  in  defense  to  an  action  for  medical  services  rendered.^^  But  to  authorize 
the  defense  of  recoupment  or  counter-claim,  defendant  should  either  plead  the 
matter  specially,  or  else  plead  the  general  issue,  and,  at  the  same  time  that  plea  is 
interposed,  give  notice  of  the  special  matter  relied  on.'^ 

4.  Issues  and  Proof.  Malpractice,  if  given  in  evidence  to  defeat  entirely  a 
physician's  claim,  is  admissible  under  the  general  issue  without  notice  ;  if  merely 
to  reduce  the  claim,  then  notice  should  be  given. ^*  So  where  the  answer  in  an 
action  for  medical  services  admits  the  services,  but  denies  the  value  alleged, 
defendant  may  show  under  such  allegation  that  the  treatment  by  plaintiff  was 
unskilful.'^  IJnder  the  common  counts  for  a  quantmn  meruit,  it  is  competent  for 
defendant  to  prove  the  real  value  of  the  services,  or  that  they  were  of  no  value.'^ 
In  an  action  by  a  physician  for  services,  under  an  allegation  that  "  plaintiff 
rendered  professional  services,"  he  cannot  prove  services  rendered  by  another 
physician  acting  for  him." 

5.  Evidence^**  —  a.  Presumptions  and  Burden  of  Proof  —  (i)  In  General. 
In  an  action  by  a  physician  to  recover  his  fees,  the  burden  is  on  him  to  prove  that 
he  is  a  physician,  that  he  was  employed  as  such  by  defendant,  that  he  rendered 
the  services  alleged,  and  the  value  of  such  services.  He  need  not  prove  their 
value  to  defendant.-"* 

(ii)  As  TO  Qualification.    While  there  is  some  conflict  in  the  decisions,  the 


6.  Powell  V.  ISTewell,  59  Minn.  406,  61 
N.  W.  335. 

7.  Berry  v.  Scott,  2  Harr.  &  G.  (Md.)  92. 

In  Maryland  the  statute  prohibiting  an  un- 
authorized practitioner  from  recovering  his 
fees  cannot  be  availed  of  unless  notice  is 
given  of  intention  to  dispute  the  physician's 
claim.    Berry  v.  Scott,  2  Harr.  &  G.  92. 

8.  Prietto  v.  Lewis,  11  Mo.  App.  601. 

9.  Pleading  generally  see  Pleading. 

The  affidavit  for  arrest  in  action  for  medi- 
cal services,  in  the  Canadian  practice,  must 
allege  that  plaintiff  is  a  duly  registered 
physician.  Turner  v.  Connelly,  35  Can.  L.  J. 
N.  S.  540;  Jones  v.  Gress,  25  U.  C.  Q.  B. 
594. 

10.  Lyford  v.  Martin,  79  Minn.  243,  82 
N.  W.  479;  Webster  v.  Lamb,  15  S.  D.  292, 
89  N.  W.  473.  Compare  Bedford  Belt  R.  Co. 
v.  McDonald,  12  Tnd.  App.  620,  40  N.  E.  82L 

As  against  objection  to  evidence. —  A  com- 
plaint in  an  action  for  services  as  physician 
is  sufficient,  as  against  an  objection  to  evi- 
dence, although  it  does  not  allege  that  plain- 
tiff received  a  diploma  from  some  medical 
college,  or  was  a  member  of  a  state  or  county 
medical  society,  as  provided  by  Wis.  Eev.  St. 
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§  1436.  Rider  v.  Ashland  County,  87  Wis. 
160,  58  N.  W.  236. 

11.  Westbrook  v.  Nelson,  64  Kan.  436,  67 
Pac.  884. 

12.  Matthews  v.  Turner,  2  Stew.  &  P. 
(Ala.)  239. 

Under  the  general  issue  in  assumpsit,  evi- 
dence of  want  of  authority  to  practise  may 
be  given.  Matthews  v.  Turner,  2  Stew.  &  P. 
(Ala.)  239. 

13.  McLure  v.  Hart,  19  Ark.  119. 

14.  See  Schopen  v.  Baldwin,  83  Hun 
(N.  Y.)  234,  31  N.  Y.  Suppl.  58L 

15.  Schopen  v.  Baldwin,  83  Hun  (N.  Y.) 
234,  31  N.  Y.  Suppl.  581. 

16.  Jones  v.  King,  81  Ala.  285,  1  So.  591. 

17.  Sayles  v.  FitzGerald,  72  Conn.  391,  44 
Atl.  733. 

18.  Evidence  generally  see  Evidence,  16 
Cyc.  821. 

19.  Styles  v.  Tyler,  64  Conn.  432,  30  Atl. 
165. 

Medical  services  cannot  be  regarded  other 
than  as  beneficial;  they  are  so  in  a  legal 
sense.  Ely  v.  Wilbur,  49  N.  J.  L.  685,  10 
Atl.  358,  60  Am.  Rep.  668.  See  also  supra, 
V,  A,  1. 
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decided  weight  of  authority  seems  to  be  in  favor  of  tlie  rule  tijat  in  a  suit  for 
professional  services  a  hceuse  or  due  qualification  under  tlie  law  will  be  presumed, 
and  tlie  burdeu  of  proving  want  of  authority  is  upon  defendant/^ 

(in)  As  TO  Employment.  In  an  action  for  fees,  the  burden  is  on  the 
physician  to  prove  liis  einploytncnt.^^ 

(iv)  As  TO  Necessity  of  Visits.  In  an  action  by  a  pliysician  to  recover  tlie 
value  of  professional  services,  plaintiff  is  deemed  the  best  and  the  proper  judge  of 
the  necessity  of  frequent  visits;  and,  in  the  absence  of  proof  to  the  contrary,  the 
court  will  presume  that  all  the  professional  visits  made  were  deemed  necessary, 
and  were  properly  made.^^ 

(v)  As  TO  Skill  and  Care.  In  an  action  by  a  physician  to  recover  for  pro- 
fessional services  the  presumption  is  that  such  services  were  performed  in  an 
ordinarily  skilful  manner,  and  where  want  of  such  skill  in  their  performance  is 
alleged  as  a  defense,  the  burden  of  proof  is  on  defendant.^^  Furthermore,  where 
want  of  skill  and  care  is  set  up  in  defense  to  his  action  for  services,  the  burden 
of  proof  is  on  defendant  to  show  that  no  want  of  care  on  his  own  part  tended  to 
consummate  the  injury  complained  of  by  him.'^ 

(vi)  As  TO  Change  of  Liability  For  Services.  Where  a  physician  in  the 
beginning  renders  his  services  solely  on  liis  patient's  responsibility,  in  the  absence 
of  a  special  contract,  he  has  the  right  to  discontinue,  and  enter  into  a  conti'act 
with  another  to  become  responsible  for  his  subsequent  services,  and  in  such  case 
the  burden  is  on  him  to  show,  not  only  a  discontinuance,  or  a  proposal  to  discon- 
tinue, but  also  an  agreement  on  the  part  of  the  third  person  to  become  responsible.^ 


20.  Illinois. — Jo  Daviess  County  v.  Staples, 
108  111.  App.  539;  Good  v.  Lasher,  99  111. 
App.  653.  Compare  North  Chicago  St.  R. 
Co.  V.  Cotton,  140  III.  486,  29  N.  E.  899. 

Iowa. —  Lacj^  v.  Kossuth  County,  106  Io\ra 
16,  75  N.  W.  689. 

Louisiana. —  Dickerson  v.  Gordy,  5  Rob. 
489;  Prevosty  v.  Nichols,  11  Mart.  21. 

Montana. —  Leggat  v.  Gerrick,  35  Mont.  91, 
88  Pac.  788,  8  L.  R.  A.  N.  S.  1238. 

Nebraska. —  Gather  v.  Damerell,  5  Nebr. 
(Unoff.)  490,  99  N.  W.  35. 

New  York. —  Thompson  v.  Sayre,  1  Den. 
175;  McPherson  v.  Cheadell,  24  Wend.  15. 

South  Carolina. —  Crane  v.  McLaw,  12 
Rich.  129. 

South  Dakota. —  Webster  v.  Lamb,  15  S.  D. 
292,  89  N.  W.  473. 

See  39  Cent.  Dig.  tit.  "  Physicians  and 
Surgeons,"  §  56. 

Contra.— Mays  v.  Williams,  27  Ala.  267; 
Adams  v.  Stewart,  5  Harr.  (Del.)  144; 
Bower  v.  Smith,  8  Ga.  74;  Dow  v.  Haley,  30 
N.  J.  L.  354. 

The  reason  why  the  license  will  be  pre- 
sumed, wlicre  there  is  no  evidence  to  the  con- 
trary, rests  upon  the  principle  that,  when  an 
act  is  required  l)y  positive  law  to  be  done,  the 
omission  of  wliich  would  be  a  misdemeanor, 
the  law  presumes  that  it  lias  been  done,  and 
tlierefore  the  party  relying  on  tlie  omission 
miist  make  some  proof  of  it,  although  it  bo  a 
negative?.  Cihicago  it.  Wood,  24  Til.  App.  40; 
I>oggat  ?).  Gerrick,  35  Mont.  91,  88  Pac.  788, 
8  L.  R.  A.  N.  S.  1238;  Colder  v.  Lund,  50 
Nebr.  807,  70  N.  W.  370. 

Where  no  restrictions  imposed  by  statute. 
—  In  an  action  to  recover  foi'  |)rnfoHHional 
HcrviccH  aH  a  veterinarian,  pbiinlifr  iiuiHt 
prove  liiH  (pialificai  ion    in   hucIi    lu  iilVuMion, 
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where  the  statute  imposes  no  restrictions  or 
qualifications  on  a  person  practising  such 
profession.  Conkey  v.  Carpenter,  106  Mich. 
1,  63  N.  W.  990. 

An  exception  to  the  rule  stated  in  the 
text  has  been  made  where  the  statute  ex- 
pressly provides  that  no  action  shall  lie  in 
favor  of  any  person  for  services  as  physi- 
cian unless  he  shall  have  been  legally  licensed 
prior  to  the  rendering  of  the  services  claimed 
for.  In  such  case  it  is  necessary  for  plain- 
tiff, in  an  action  for  medical  services  ren- 
dered, to  prove  that  be  was  duly  licensed  in 
order  to  make  out  a  •prima  facie  case. 
Cooper  V.  Griffin,  13  Ind.  App.  212,  40  N.  E. 
710. 

21.  Weldon  v.  Lehigh  Valley  Traction  Co., 
27  Pa.  Super.  Ct.  257,  holding  that  where  a 
physician  brings  an  action  against  a  street 
railway  company  to  recover  for  professional 
services  rendered  to  an  injvired  passenger, 
and  plaintiff  avers  that  he  was  employed  to 
render  such  service  by  the  claim  agent  of 
defendant,  the  burden  is  on  plaintiff  to  show 
that  the  claim  agent  had  general  authority 
to  employ  a  physician,  or  special  authoritj' 
in  the  partic^llar  instance,  or  that  his  en- 
gagement of  plaintiff  was  ratified  by  de- 
fendant, or  that  defendant  had  so  held  him 
out  as  its  agent  that  it  was  estopped  in 
dcMiviiig  his  authority. 

22.  Todd  V.  Myres,  40  Cal.  355;  Ebncr  v. 
Mackey,  ISO  111.  297,  57  N.  E.  834,  78  Am. 
St.  Rep.  280,  51  L.  R.  A.  298  \a/Jirminf)  87 
111.  App.  3061. 

23.  SlyhM  r.  Tyler,  04  Conn.  432,  30  Atl. 
165;  T'oiiiiiaon  v.  Campbell,  47  Iowa  025. 

24.  Unird  r.  Morfm-d,  29  Iowa  531. 

25.  (^urry  v.  Shelby,  00  Ala.  277,  7  So. 
922. 
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(vii)  As  TO  Promise  to  Compensate.  Medical  attendance  being  valuable, 
the  law  presumes  a  promise  to  pa_y,^*'  unless  it  clearly  appears  tliat  the  services 
rendered  were  intended  to  be  gratuitous.^'' 

b.  Admissibility.  In  an  action  by  a  physician  for  professional  services,  evi- 
dence is  admissible  to  prove  or  disprove  the  existence  of  a  special  contract  to 
show  want  of  skill  on  the  part  of  tiie  physician,^"  and  tliat  his  treatment  was  of 
no  beneilt  to  show  the  understanding  of  the  parties  as  to  the  person  liable  for 
the  services  rendered  ;  and  to  prove  or  disprove  a  promise  to  pay.'^^  Evidence  as 
to  the  result  of  the  treatment  by  a  physician  subsecpiently  employed  is  inadmis- 
sible, as  his  treatment  cannot  alter  the  value  of  plaintiff's  services.^^  Irrelevant 
and  immaterial  evidence  is  of  course  inadmissible.^'' 

e.  Weight  and  Suffleieney.  In  an  action  by  a  physician  for  his  fees,  the  cus- 
tomary rules  as  to  the  weight  and  sufficiency  of  the  evidence  apply. It  is  not, 
however,  necessary  that  all  the  items  of  a  physician's  account  should  be  strictly 
proved  he  may  recover  by  establishing  the  fact  of  his  habit  of  keeping  correct 
books  of  account,  and  that  the  account  sued  npon  had  been  correctly  copied  from 
his  books.'^^  But  evidence  that  plaintiff  practised  in  defendant's  family,  and  was 
seen  going  and  returning  from  defendant's  house,  coupled  with  proof  that  the 


26.  In  re  Scott,  1  Redf.  Surr.  (N.  Y.) 
234. 

27.  Ross  V.  Ross,  6  Hun  (N.  Y.)  182,  hold- 
ing that  where  it  appears  that  for  a  portion 
of  the  services  included  in  a  physician's  ac- 
count no  charge  was  intended  to  be  made,  it 
cannot  be  presumed  that  it  was  intended  to 
charge  for  the  other  portions.  In  this  re- 
spect one  part  of  the  account  cannot  be 
legally  distinguished  from  the  other. 

AfSrmative  evidence  that  the  services  were 
gratuitously  rendered  must  be  produced  in 
order  to  defeat  a  claim  for  compensation. 
In  re  Scott,  1  Redf.  Surr.  (N.  Y.)  234. 

28.  Hollywood  v.  Reed,  55  Mich.  308,  21 
N.  W.  313  (holding  that  one's  financial  con- 
dition is  irrelevant  to  the  question  of  whether 
he  bargained  with  a  physician  on  the  "  no 
cure  no  pay"  basis)  ;  Doyle  v.  Edwards,  15 
S.  D.  648,  91  1ST.  322  (holding  that  in  an 
action  to  recover  for  professional  services 
under  a  special  contract,  a  bill  previously 
presented,  not  mentioning  the  contract,  is  in- 
admissible to  disprove  that  such  a  contract 
was  made) . 

Professional  standing. —  Evidence  that  a 
physician  who  is  suing  for  services  rendered 
is  not  of  good  repute  is  not  competent  to 
disprove  his  emplovment.  Prietto  v.  Lewis, 
11  Mo.  App.  601;  Jeffries  v.  Harris,  10  N.  C. 
105. 

29.  McDonald  v.  Harris,  131  Ala.  359,  31 
So.  548,  holding  that  evidence  by  the  pa- 
tient's wife  that  plaintiff  had  stated  that  he 
would  effect  a  permanent  cure  in  three 
months  is  admissible,  but  only  for  the  pur- 
pose of  showing  a  Avant  of  ordinary  skill. 

Evidence  of  declarations  of  plaiiitiff  as  to 
the  character  of  deceased's  complaint,  and 
directions  as  to  its  treatment,  m.ade  out  of 
the  presence  and  hearing  of  deceased,  are 
relevant  to  show  that  plaintiff  was  mistaken 
in  his  diagnosis,  and  prescribed  erroneous 
treatment.  McDonald  v.  Harris,  131  Ala. 
359,  31  So.  548. 

Worthlessness  of  medicine  used. —  In  an  ac- 
tion by  a  physician  to  recover  an  agreed  fee 


under  a  contract  to  cure  defendant  "  or  no 
pay,"  where  it  is  shown  that  defendant  re- 
fused to  submit  to  treatment,  defendant  may 
prove  that  the  medicine  used  was  worthless, 
and  to  do  so  may  compel  plaintiff,  on  cross- 
examination,  to  testify  as  to  the  ingredients 
of  which  it  was  composed.  Jonas  v.  King, 
81  Ala.  285,  1  So.  591. 

30.  Pickler  v.  Caldwell,  86  Minn.  133,  90 
N.  W.  307. 

31.  Morrell  v.  Lawrence,  203  Mo.  363,  101 
S.  W.  571. 

32.  Bremerman  v.  Hayes,  9  Pa.  Super.  Ct. 
8,  holding  that  evidence  that  the  ethics  of 
the  medical  profession  forbid  physicians  from 
charging  each  other  for  services,  and  that  it 
was  the  custom  of  physicians  in  a  particular 
locality  not  to  charge  for  such  service,  is  ad- 
missible to  negative  an  implied  promise  of 
one  physician  to  pay  for  services  rendered  by 
another. 

33.  Gardner  v.  Tatum,  81  Cal.  370,  22  Pac. 
880. 

34.  Curry  v.  Shelby,  90  Ala.  277,  7  So. 
922;  Molt  V.  Hoover,  (Ind.  App.  1907)  81 
N.  E.  221 ;  Kwiecinski  v.  Newman,  137  Mich. 
287,  100  N.  W.  391. 

35.  Simmons  v.  Means,  8  Sni.  &  M.  (Miss.) 
397. 

Evidence  held  sufficient  to  support  verdict 
for  plaintiff  see  Brown  v.  Murrell,  (Ark. 
1891)  16  S.  W.  478;  Head  v.  American  Bridge 
Co.,  88  Minn.  81,  92  N.  W.  467;  Atchison, 
etc.,  R.  Co.  V.  Jones,  9  Nebr.  67,  2  N.  W. 
363;  MacEvitt  V.  Maass,  64  N.  Y.  App.  Div. 
382,  72  N.  Y.  Suppl.  158  [affirming  33  Misc. 
552,  67  N.  Y.  Suppl.  817];  McBride  v.  Watts, 
1  McCord  (S.  C.)  384. 

Verdict  held  contrary  to  evidence  see  Mc- 
Coy v.  Fletcher,  89  N.  Y.  App.  Div.  623,  85 
N.  Y.  Suppl.  1022;  Abrahams  i".  Koch,  88 
N.  Y.  Suppl.  148;  Abram  v.  Krakower,  84 
N.  Y.  Siippl.  529. 

36.  Hazlip  v.  Leggett,  6  Sm.  &  M.  (Miss.^ 
326. 

37.  Hazlip  v.  Leggett,  6  Sm.  &  M.  (Miss.) 
326. 
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items,  as  charged,  were  according  to  customary  rules,  will  not  create  a  legal  pre- 
sumption of  indebtedness  by  defendant.'*^  Conceding  that  a  physician  must  j;rove 
his  right  to  practise  before  he  can  collect  his  bill,  slight  evidence  is  sullicient  as 
against  one  who  called  him.^'-*  A  receipt  "in  full  for  medical  services"  is  _^Wma 
facie  a  satisfaction  of  the  claim  against  the  patient,^'^  and  the  presumption  of  pay- 
ment in  full  thus  raised  is  not  overcome  by  expert  testimony  that  the  services 
were  worth  more  than  the  account  receipted  for."*^ 

6.  Questions  For  Jury/^  It  is  for  the  jury  to  determine  whether  or  not  a 
physician  has  exercised  reasonable  care  and  skill  in  the  treatment  of  his  patient.''* 

7.  Instructions.  The  instructions  in  an  action  by  a  physician  for  his  lees  must 
conform  to  the  pleadings  and  the  evidence,^'*  and  once  given  need  not  be  repeated.^- 
Where  nuxlpractice  is  relied  upon  as  a  defense,  it  is  reversible  error  for  the  court 
to  refuse  to  instruct  the  jury  that,  if  they  find  as  a  fact  plaintiff  was  guilty  of  mal- 
practice, he  cannot  recover  for  such  services.^''  An  instruction  is  erroneous  which 
confines  the  jury,  in  the  determination  of  the  value  of  the  services  rendered,  to  a 
consideration  of  the  benefits  resulting  to  defendant  therefrom  ;  but  in  some  juris- 
dictions an  instruction  that  if  the  patient  received  no  benefit,  and  the  result  was 
due  to  the  physician's  lack  of  skill  or  care  or  failui-e  to  exercise  the  same,  he  was 
entitled  to  no  compensation,  is  proper.*^ 

8.  Review.  A  verdict  plainly  against  the  evidence  will  be  set  aside.*'  Where 
the  evidence  is  sufficient  to  raise  an  inference  of  malpractice,  a  verdict  for  defend- 
ant will  not  be  disturbed.^"  Conceding  the  necessity  of  proof  of  due  qualification 
by  a  physician  in  an  action  to  recover  for  his  services,  the  question  cannot  be  raised 
for  the  first  time  in  the  appellate  court.^^ 

VI.  Medical  Societies.^^ 

A  medical  society,  incorporated  under  the  laws  of  the  state,  has  the  power  to 
make  by-laws,  even  in  the  absence  of  express  authority,  to  regulate  the  conduct 
of  its  members,  and  provide  for  their  admission  and  expulsion.^^  This  power, 
even  when  conferred  by  statute,  is  not  an  arbitrary,  unlimited  power.  The  rules 
adopted  must  be  reasonable,  and  adapted  to  the  purposes  of  the  society,  and  they 


38.  Simmons  v.  Means,  §  Sm.  &  M.  (Miss.) 
397. 

39.  Cliieago,  etc.,  R.  Co.  v.  Smith,  21  111. 
App.  202,  liolding  that  where  plaintifif  testi- 
fied, without  objection,  that  he  had  practised 
since  1"72,  and  that  he  had  a  certiiicate,  as 
required  by  the  state  board,  and  it  appeared 
that  his  name  appeared  on  the  register  of 
pliysicians  in  the  county  clerk's  office,  it  is 
enough  as  against  defendant,  who  called  him, 
and  thereby  recognized  his  riglit  to  practise. 

40.  Danziger  v.  Tloyt,  120  N.  Y.  190,  24 
N.  E.  294  [affirming  40  Hun  270],  holding 
tliat  a  receijit  "  in  full  for  his  medical  serv- 
ices," given  by  a  physician  to  the  patient's 
mother,  at  whose  request  the  services  were 
rendered,  and  who  was  recognized  by  the 
physician  as  acting  in  the  patient's  behalf  in 
making  payment,  is  'prima  facie  a  satisfac- 
tion of  the  claim  against  the  patient, 
although  the  latter  did  not  authorize  the 
payment. 

41.  Danziger  v.  Hoyt,  120  N.  Y.  190,  24 
N.  10.  294  laffirmlnf/  40  Hun  270]. 

42.  Value  of  services  as  question  for  jury 
HOC  supra,  V,  C,  1,  a. 

43.  [.ogan  v.  Field,  75  Mo.  App.  594. 

44.  Ilinklo  v.  Tiurt,  94  Da.  m\,  19  S.  E. 
82K,  liolding  tliat  where  dcfcnMi!  is  made  on 
the  theory  tliat  the  Hci'viccs  were  worthlcHS, 
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there  is  no  error  in  not  instructing  the  jury 
on  the  subject  of  partial  failure  of  considera- 
tion. 

45.  McKnight  v.  Detroit,  etc.,  E.  Co.,  135 
Mich.  307,  97  N.  W.  772. 

46.  Abbott  V.  Mayfield,  8  Kan.  App.  387, 
56  Pac.  327. 

47.  Ladd  V.  Witte,  116  Wis.  35,  92  N.  W. 
3C5. 

48.  Logan  v.  Field,  75  Mo.  App.  594. 

49.  Wheaton  r.  Johnson,  55  111.  App.  53, 
holding  that  where,  in  an  action  for  physi- 
cian's services,  the  rendition  of  the  services 
and  the  value  thereof  were  not  disputed,  the 
only  question  raised  being  whether  they  were 
performed  under  an  express  contract  to  pay 
a  certain  sum  therefor,  a  verdict  for  defendant 
will  be  reversed  on  appeal. 

50.  Brinkman  v.  Kursheedt,  84  N.  Y. 
Suppl.  575. 

51.  Durand  v.  Grimes,  18  Ga.  693;  Hud- 
eon  r.  Madison,  75  111.  App.  442. 

52.  Medical  college:  Ai)pointment  of  hos- 
pital physician  by  see  lIosinT.VLS,  21  Cyc. 
1108  note  22.  Cannot  enjoin  board  of  health 
see  In.iunc'I'tons,  22  Cyc.  881  nolo  73. 

53.  liryant  r.  District  of  Cohnubia  Dental 
Koc,  2(!  App.  Cns.  { I).  C.)  401. 

An  initiation  fee  nniy  be  demanded  from 
jihy.Miciaiis  and  surgeons  becoming  members 
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cannot  he  made  contrary  to  or  inconsistent  witli  the  laws  of  the  state.^*  Further- 
more, tlie  code  of  medical  ethics  adopted  is  ohligatory  on  memhers  alone,  and  its 
non-observance  previous  to  membership  furnishes  no  legal  cause  either  for  exclu- 
sion or  expulsion. A  medical  society,  being  a  body  corporate,  has  the  power  of 
removal  or  expulsion  of  its  members  as  an  incident  to  its  constitution  ;  but  it  can- 
not be  exercised  without  a  previous  conviction  or  indictment  in  a  criminal  court 
for  the  offense  charged,  except  where  the  offense  relates  merely  to  the  official  or 
corporate  character  of  the  accused,  and  anjounts  to  a  breach  of  the  conditions 
expressly  or  tacitly  annexed  to  his  franchise  or  office.^''  Whether  or  not  a  mem- 
ber has  violated  a  by-law  providing  for  expulsion  for  "unprofessional  conduct" 
is  a  question  to  be  determined  by  the  corporation ;  and  the  courts  cannot  sit  as 
appellate  trilninals  to  review  the  judgments  of  the  corporate  authorities,  unless 
their  authority  be  transcended,  or  fraud  or  bad  faith  be  shown.^"  A  member  of 
the  medical  society  of  a  county  who  is  expelled  cannot  resort  to  a  court  of  law 
for  relief  until  he  has  appealed  to  the  state  medical  society,  where  such  a  method 
of  procedure  is  provided  for.^^ 


Physiology.  The  science  of  the  functions  of  all  the  different  parts  and 
organs  of  animals  and  plants,  the  offices  they  perform  in  the  economy  of  the 
individual,  their  properties,  etc.^ 

Pianos.    See,  generally.  Exemptions. 

Piazza.    An  entrance  of  a  dwelling-house.^    (See  Entky.) 

PiCCAGE.  In  English  law,  a  term  applied  where  the  liberty  of  erecting  a  stall 
in  a  market  is  secured  and  the  soil  is  broken  in  erecting  the  same.^ 

Picked.    Synonymous  with  selected.* 

Picker,    a  macliine  used  in  connection  with  the  carpet  industry.^ 
PICKET.    See  Labor  Unions. 
Picketing.    See  Labor  Unions. 

PICKPOCKET.  A  thief,  one  Avho  in  a  crowd  or  in  other  places  steals  from  the 
pockets  or  person  of  another  without  putting  him  in  fear."  (See,  generally, 
Larceny  ;  Robbery.) 


of  county  medical  societies.  People  v.  New 
York  aiedical  Soc,  3  Wend.  (N.  Y._)  426. 

54.  People  v.  Erie  County  Medical  Soe., 
24  Barb.  {N.  Y.)  570,  holding  that  a  regu- 
lation fixing  a  tariff  of  fees  for  medical  serv- 
ices was  void,  as  being  unreasonable  and 
against  public  policy. 

55.  People  x.  Erie  County  Medical  Soc, 
32  N.  Y.  187  [affirming  25  How.  Pr.  333]. 

56.  Fawcett  v.  Charles,  13  Wend.  (N.  Y.) 
473,  holding  that  a  county  medical  society 
cannot  expel  or  remove  a  member  because  he 
did  not  possess  the  requisite  qualifications 
and  obtained  his  admission  bv  false  pretenses. 

57.  Bryant  v.  District  of  Columbia  Dental 
Soc,  26  App.  Cas.  (D.  C.)  461  (holding  that 
the  action  of  the  society  in  expelling  a  mem- 
ber will  not  be  interfered  with  by  the  court, 
where  it  appears  that  the  authorized  proce- 
dure has  been  duly  followed;  and  it  is  not 
essential  that  the  evidence  on  which  the 
charges  are  based  shall  have  been  submitted 
to  the  whole  society)  ;  Gregg  v.  Massachu- 
setts Medical  Soc,  111  Mass.  185.  15  Am. 
Rep.  24  (holding  that  where  the  offense  with 
which  a  member  is  charged  is  against  his 
duty  as  an  incorporator,  it  can  only  be  tried 
by  the  corporation,  and  there  can  be  no  inter- 
ference by  injunction  on  a  bill  filed  against 
the  society) . 


58.  People  v.  Dutchess  County  Medical 
Soc,  84  Hun  (N.  Y.)  448,  32  N.  Y.  Suppl. 
415. 

1.  In  re  Hunter,  60  N.  C.  372. 

2.  Henry  v.  State,  39  Ala.  679,  681,  where 
it  is  said :  "A  piazza  is  not  a  house,  and 
cannot  be  a  dwelling-house.  It  may  be  at- 
tached to  the  house,  and  may,  in  some  sense, 
be  a  part  of  the  house ;  but  it  is  not,  of 
itself,  a  house.  To  be  in  such  a  piazza,  is 
not  to  be  in  a  house." 

3.  Draper  v.  Sperring,  10  C.  B.  N.  S.  112, 
123,  30  L.  J.  M.  C.  225,  4  L.  T.  Rep.  N.  S. 
365,  9  Wkly.  Rep.  656,  100  E.  C.  L.  112. 

4.  Labbe  v.  Corbett,  69  Tex.  503,  507,  6 
S.  W.  808. 

5.  Creachen  i\  Bromley  Bros."  Carpet  Co., 
209  Pa.  St.  6,  7,  57  Atl.  1101,  where  the 
machine  is  described  as  "  composed  of  a 
rotative  cylinder  with  a  number  of  projec- 
tions—  sharp  steel  projections — -that  come 
in  contact  with  wool  that  is  fed  between  two 
rollers,  and  that  take  the  stock  of  wool  from 
the  apron.  And  while  the  rollers  are  hold- 
ing it  these  flying  projections  of  steel  tear  it 
apart  and  cause  it  to  become  disintegrated, 
so  that  it  follows  in  the  course  of  the  manu- 
facture. 

6.  Bouvier  L.  Diet,  [quoted  in  State  V. 
Dunn,  66  Kan.  483,  484,  71  Pac.  811]. 

[VI] 
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PICNIC— PILOT 


Picnic.  A  word  which  implies  in  its  usual  and  broad  signiiication  a  mere 
pleasure  trip.''' 

PICO.    A  gambling  game  similar  to  keno.^    (Sec  Keno  Bank  ;  and,  generally, 

Gaming.) 

PICTURE.^  One  of  the  ways  of  representing  a  person  or  thing  ; that  which 
is  painted,  a  likeness  drawn  in  colors  —  hence  any  graphic  representation.'* 
(Picture :  As  Literary  Property,  see  Literary  V kwkkvy .  Entitled  to  Coj^y- 
right,  see  Copyright.  Evidence,  see  Evidence.  Obscene,  see  Obscenity.  See 
also  Negative  ;  Painting  ;  Photograph  ;  Portrait.) 

PIECE.  A  portion  or  fragment  of  some  larger  quantity.'^  (See  Fkaction  ; 
Half  ;  Moiety  ;  Part  ;  Portion.) 

Pier.    See  Wharves. 

Pig.    See  Animals. 

PiGNORATIO.  In  the  civil  law,  the  contract  of  pledge ;  and  also  the  obliga- 
tion of  such  contract.'^    (See,  generally,  Pawnbrokers  ;  Pledges.) 

PIGNUS.  In  Roman  law,  a  term  applied  when  goods  or  chattels  are  delivered 
to  another  as  a  pawn,  to  be  security  for  money  borrowed  of  him  by  the  bailor." 
(See,  generally,  Pawnbrokers  ;  Pledges.) 

Pike  pole.  An  instrument  with  a  handle,  about  five  or  six  feet  long,  con- 
taining a  steel  point  at  the  end,  which  is  used,  among  other  purposes,  in  under- 
mining gravel  banks.'^ 

Pile.    In  electricity,  a  term  synonymous  with  battery.'^ 

PILE-DRIVER.  A  machine  for  driving  piles  by  raising,  by  means  of  power 
applied  to  the  machinery,  a  heavy  weight  and  dropping  it  upon  the  pile." 

PILFER.  A  word  which,  in  its  plain  and  popular  sense,  means  to  steal.*^ 
(See,  genei-all}'.  Embezzlement  ;  Larceny'.) 

Pillage.  The  plundering,  ravaging,  or  carrying  off  of  goods,  commodities, 
or  merchandize  by  open  force  or  violence.-'^   (See,  generally,  Larceny  ;  Robbery.) 

Pilot.  A  term  in  railway  usage,  applied  to  a  person  assigned  to  a  train  when 
the  engineman  or  condnctor,  or  both,  are  not  fully  acquainted  with  the  physical 
characteristics,  or  running  rules  of  the  road  or  portions  of  the  road,  over  which 
the  train  is  to  be  moved.^"    (Pilot :  In  Maritime  Parlance,  see  Pilots.) 


"  Picking  her  pocket,"  a  term  which  is  un- 
certain or  equivocal,  since  pockets  are  picked 
by  cutting  them  off  and  removing  them,  by 
cutting  them  open  so  as  to  expose  tlieir  con- 
tents, and  by  thrusting  the  hands  into  them. 
State  V.  Wilson,  30  Conn.  500,  504. 

7.  Dugan  v.  State,  125  Ind.  130,  133,  25 
N.  E.  171,  9  L.  R.  A.  321. 

8.  Euper  v.  State,  35  Ark.  620,  631. 

9.  Derived  from  Latin  "  pingerc,"  "  pic- 
tum,"  to  paint,  and  is  synonymous  with 
"  pictura."  Webster  Diet,  [quoted  in  Parton 
V.  Prang,  IS  Fed.  Cas.  No.  10,784,  3  Cliff. 
537,  544,  2  Off.  Gaz.  616]. 

10.  Atkinson  v.  Doherty,  121  Mich.  372, 
381,  80  N.  W.  285,  80  Am.  St.  Rep.  507,  46 
L.  R.  A.  219. 

11.  Wcl)ster  Diet,  [quolcd  in  Parton  v. 
Prang,  18  Fed.  Caa.  10,784,  3  Cliff.  537,  2 
Off.  619],  whore  tlio  term  is  distin- 
guislicd  from  "manuscripts." 

A  "  negative "  is  a  ])icture.  People  v. 
KctchuMi,  103  ]\Ticli.  443,  445,  61  N.  W.  770, 
50  y\m.  St.  Hep.  383,  27  L.  R.  A.  448. 

12.  Josh  ?;.  Josh,  5  C.  B.  N.  R.  454,  406, 
5  Jur.  N.  K.  225,  2H  L.  J.  C.  P.  100,  7  VVkly. 
Rep.  122,  94  E.  (',.  L.  454. 

"Pinco"  and  "parcel"  see  SInle  v.  Puld- 
win  I  iiiverHily,  97  Tenii.  358,  362,  37  S.  VV.  1. 


"  Piece  of  land  "  is  a  small  portion  of  land, 
as  separate  and  distinguislied  from  other 
land.  Josh  v.  Josh,  5  C.  B.  N.  S.  454,  466,  5 
Jur.  N.  S.  225,  28  L.  J.  C.  P.  100,  7  Wkly. 
Rep.  122,  94  E.  C.  L.  454.  See  also  Gleeson 
V.  Martin  White  Min.  Co.,  13  Nev.  442, 
458. 

13.  Black  L.  Diet. 

14.  Whitney  v.  Peay,  24  Ark.  22,  27  [cit- 
ing  Story  Bailm.  §§  286,  290]. 

Distinguished  from  "  hj'potheca "  in  The 
Nestor,  18  Fed.  Cas.  No.  10,120,  1  Siunn. 
73. 

15.  Allen  v.  Logan  City,  10  Utah  279,  284, 
37  Pac.  496. 

16.  Leclanche  Battery  Co.  v.  Western  Elec- 
tric Co.,  23  Fed.  270,  277. 

17.  New  York  Nat.  Acc.  Soc.  v.  Taylor, 
42  Til.  App.  97,  102. 

18.  Becket  V.  Sterrett,  4  Blatchf.  (Ind.) 
499,  500. 

19.  American  Tns.  Co.  v.  Brvan,  26  Wend. 
(N.  Y.)  5(i3,  57.'!,  37  Am.  Dec.  278  [ci<i»<7  23 
Merlin  Rep.  do  .Jur.  art.  "Pillage"],  wliere 
it  is  said:  "  Tliis  term  .  .  .  ini|)orts  latro- 
eiiiaiioii,  or  robbery  by  force  or  violence;  and 
not  a  simple  larceny  merely." 

20.  Wilson  r.  Southern'  R.  Co.,  73  S.  0. 
481,  499,  53  S.  E.  068. 
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By  Pkank  W.  Jones 

I.  DEFINITION,  1608 

II.  Power  to  regulate  and  Statutory  Provisions,  1609 

A.  In  General,  1609 

B.  Conflict  Between  Federal  and  State  Laws,  1609 

C.  Conflict  Between  Laios  of  Different  States,  1610 

III.  pilot  Commissioners,  1611 

IV.  Licenses,  1612 

A.  General,  1613 

B.  Relocation  or  Sicspension,  1612 

C.  License  to  Pilot  in  Waters  of  Another  State,  1613 

V.  Bond,  1613 

VI.  Obligation  to  Take  Pilot,  i614 

A.  In  General,  1614 

B.  Vessels  Exempt,  1614 

VII.  Tender  of  Services,  1615 

A.  Time  and  Place,  1615 

B.  Manner  and  Sufficiency,  1616 

1.  In  General,  1616 

2-  Display  of  Signals,  1616 

3.  Exhibition  of  License  or  Warrant,  WW 

4.  Tender  to  or  in  Presence  of  Master,  1616 

5.  Notice  of  Effect  of  Ref  usal  to  Accept,  1617 

VIII.  Compensation,  lei? 

A.  In  General,  1617 

B.  On  Refusal  to  Take  Pilot,  1617 

1.  In  General,  1617 

2.  Acceptance  of  Aiiotlier  Pilot,  1617 

3.  On  Outward -Bound  Vessel,  1618 

C.  Persons  Liable,  1618 

D.  Amoimt,  1618 

1.  hi  Absence  of  Statutory  Provisions,  1618 

2.  Fixed  by  Statute,  1618 

3.  Extra  Allowance,  1619 

E.  Actions,  im 

1.  Jurisdiction,  1619 

2.  Nature  of  Action,  1619 

3.  Defenses,  1619 

4.  Parties,  1619 

5.  Pleading,  1619 

6.  Evidence,  1620 

a.  Burden  of  Proof,  1630 

b.  Admissibility,  1630 

c.  W eight  and  Suffciency,  1630 

F.  Lien,  1620 

1.  hi  General,  1620 

2.  Delay  in  Enforcement,  1631 

G.  Recovery  of  Fees  Illegally  Collected, 
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IX.  AUTHORITY  AND  FUNCTIONS,  1621 

X.  DEGREE  OF  CARE  AND  SKILL  REQUIRED,  1C23 
XI.  LIABILITY  FOR  NEGLIGENCE,  1622 
XII.  PENALTIES  FOR  VIOLATION  OF  REGULATIONS,  1633 

XIII.  Offenses,  1023 

XIV.  PILOTS'  Associations,  1023 

A.  Legality,  1623 

B.  Liahilitij  For  Neylicjence  of  Memher,  1624 

CROSS-REFERENCES 

Tor  Matters  Relating  to  : 

Admiralty  Jurisdiction,  see  Admiralty. 
Collision,  see  Collision. 
Commerce,  see  Commerce. 
Maritime  Lien,  see  Maritime  Liens. 
Navigation,  see  Collision  ;  Shipping. 
Pilot : 

As  Witness,  see  Evidence  ;  AVitnesses. 
Collision  While  : 

Pilot  ill  Charge,  see  Collision. 

Taking  or  Discharging,  see  Collision. 
Employment  or  Failure  to  Employ  Affecting  Insurance,  see  Marine 

Insurance. 

Inspector's  Rules  Concerning,  see  Collision. 
Regulation  of  Commerce,  see  Commerce. 
Seaman,  see  Seamen. 
SIiip2)ing,  see  Shipping. 

I.  Definition. 

The  term  "  pilot  "  includes  two  classes  of  persons  :  (1)  Those  whose  duty  it  is 
to  guide  vessels  into  or  out  of  ports  ;  and  (2)  those  intrusted  with  the  navigation 
of  vessels  on  the  high  seas.^ 


1.  Pacific  Mail  Steamship  Co.  v.  Joliffe,  2 
Wall.  (U.  S.)  450,  17  L.  ed.  805;  Abbott 
Sliipp.  195. 

A  pilot  is  also  defined  as  "  one  wlio  steers 
a  sliip  or  vessel,  a  guide."  Dean  v.  Healy,  06 
Ga.  503,  504  [quoted  in  Adams  v.  McCaugliev, 
21  R.  I.  341,  345,  43  Atl.  046]. 

Twofold  meaning  of  term. — ^A  "  pilot "  is 
defined  to  be :  (1)  An  officer  serving  on 
board  of  a  ship  during  the  course  of  a  voy- 
age, and  having  tlic  charge  of  the  hehn  and 
of  the  ship's  route;  and  (2)  an  oHicur  au- 
thorized by  law,  who  is  taken  on  board  at  a 
particnhir  ])lace  for  tlie  ])urpose  of  conduct- 
ing a  Hhi])  througli  a  river,  road,  or  cliannel, 
or  fioin  or  into  a  |>ort.  Sfate  r.  Turner,  34 
Oreg.  173,  178,  55  I'ac.  92,  50  Pac.  645;  Chap- 
niiui  ?;.  .Jackson,  9  Kich.  (S.  C.)  200,  212; 
The  Wave  v.  Hyor,  29  Fed.  Oas.  No.  17,300,  2 
Paine  131,  147  \oil.'in(;  Abl)()tl  Sliijjp.  1481; 
Bouvicr  1j.  Diet,  [quoted  in  People  v.  Fran- 
ciHco,  10  Abb.  Pr.  (N.  Y.)  30,  32]. 

As  a  public  officer. — "A  pilot  ...  in  no 
Hcnse  cxci-cIhch  or  dlHcliarges  the  fnnctionn 
of  a  public  ollice.  No  portion  of  the  sover- 
eignty of  the  country  attaches  to  his  position 

[I] 


or  duty.  It  is  neither  legislative,  executive 
nor  judicial,  and  does  not  therefore  fall  legiti- 
mately within  the  scope  of  a  quo  warranto 
information  as  to  public  officers."  Atty.-Gen. 
V.  McCaughey,  21  R.  I.  341,  345,  43  Atl.  646 
[citing  Dean  v.  Healy,  66  Ga.  503].  A  pilot 
is  not  an  officer,  within  the  meaning  of  the 
constitution  and  statutes  of  Florida,  but  he  is 
a  person  invested  by  law  with  peculiar  powers 
and  i)rivileges  connected  with  commerce,  for 
the  exercise  of  which  a  qualification  is  re- 
quired by  tlie  state.  The  privileges  and  pow- 
ers which  he  has  being  of  a  public  nature, 
resulting  from  legislative  grant  of  franchise, 
if  he  exercise  such  franchise  witliout  the 
qualifications  described  by  statute,  an  infor- 
nnif  ion  in  tlie  nature  of  a  quo  warranto  may 
be  broright  bv  tlie  attorney-general.  State 
V.  Jones,  16  i^a.  306,  310.  Pilots  of  the  har- 
bor of  San  If'raneisco  are  public  officers.  They 
are  appointed  by  virtue  of  an  act  of  the 
](>gislature  for  a  fixed  term  to  their  enijjloy- 
ments,  have  definite  dul.ies  i)rescribed,  fixed 
rules  of  compensation,  and  are  required  to 
give  bond,  and  nre  entitled  to  do  all  the 
business  of  pilots  for  the  ha,rbor  of  Sail 
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II.  POWER  TO  REGULATE  AND  STATUTORY  PROVISIONS. 

A.  In  General.  The  power  to  regulate  comiuerce  conferred  on  congress  by 
the  United  States  constitution  ^  does  not  exclude  the  exercise  of  autliority  by  the 
Btates  to  I'egulate  pilots.  It  is  exclusive  only  when  exercised.^  And  while  con- 
gress in  the  exercise  of  its  power  to  regulate  coninieree  between  states  and 
foreign  nations  can  legislate  upon  the  subject  of  pilotage  as  well  in  ports  and 
harbors  as  on  the  liigh  seas,  yet  by  so  doing  it  does  not  repeal,  bnt  simply  sus- 
pends, the  state  law  npon  the  subject  in  conflict  therewith  ;  and  when  the  act 
producing  this  result  is  repealed,  or  so  modifled  as  to  permit  the  operation  of  the 
state  law,  it  becomes  again  valid  and  in  force.* 

B.  Conflict  Between  Federal  and  State  Laws.  Where,  however,  a  state 
statute  is  in  conflict  with  the  constitution  and  laws  of  the  United  States,  it  is 
null  and  void  ;^  and  where  a  United  States  statute  is  enacted  in  relation  to  pilot- 
age, it  supersedes  all  state  laws  covering  the  same,  so  far  as  it  goes."    The  United 


Francisco.  People  v.  Woodbury,  14  Cal.  43, 
46. 

A  master  of  a  towboat  engaged  in  the 
hona  fide  towage  service  is  not  a  pilot.  State 
V.  Turner,  34  Oreg.  173,  175,  55  Pac.  92,  56 
Pae.  645. 

Authority  and  functions  of  pilot  see  infra, 
IX. 

Pilotage  is  compensation  for  services  per- 
formed bv  a  pilot.  Gloucester  Ferry  Co. 
Pennsylvania,  114  U.  S.  106,  212,  5  S.  Ct. 
826,  29  L.  ed.  158;  Southern  Steamship  Co. 
V.  New  Orleans  Port  Wardens,  6  Wall.  (U.  S.) 
31,  18  L.  ed.  749. 

"  Pilot's  cruising  ground "  and  "  pilot's 
water  or  pilotage  ground  "  are  not  synony- 
mous. "  By  pilot's  cruising  ground,  is  meant 
that  distance  out  in  the  sea  along  a  certain 
extent  of  coast  that  pilots  cruise  for  vessels 
bound  to  ports,  inlets,  harbors,  rivers  or  bays 
into  which  a  pilot  may  take  them  by  his  com- 
mission. By  pilot's  water  or  pilotage  ground, 
is  meant  the  access  to  a  bay,  inlet,  river,  har- 
bor or  port,  beginning  at  the  exterior  point, 
where  a  pilot  may  take  leave  of  an  outward- 
bound  vessel,  and  extending  to  the  places 
fixed  upon  by  law  or  usage  for  the  anchorage 
or  mooring  of  inward-bound  vessels."  Lea  v. 
The  Alexander,  15  Fed.  Gas.  No.  8,153,  2 
Paine  466,  468  [quoted  in  The  Whistler,  13 
Fed.  295,  298,  8  Sawy.  232]. 

"  Pilot  vessel,  when  engaged  on  her  station 
on  pilotage  duty "  within  Act  Cong.,  March 
3,  1885  (23  U.  S.  St.  at  L.  439),  providing 
for  the  maintenance  and  protection  of  a  pilot 
vessel  while  engaged  on  her  station  or  pilot- 
age duty,  includes  pilot  boats  when  at  anchor, 
and  also  when  cruising,  looking,  or  waiting 
for  ships  wanting  pilots,  although  hundreds 
of  miles  off  from  the  port  to  which  they  be- 
long.   The  Haverton,  31  Fed.  563,  568. 

2.  U.  S.  Const,  art.  1,  §  8. 

3.  Florida.— Crihh  v.  State,  9  Fla.  409. 
Georgia. —  Low  v.  Pilotage  Com'rs,  R.  M. 

Charlt.'  302. 

Kentucky. —  Drvden  r.  Com.,  16  B.  Mon. 
598. 

New  York. — Henderson  v.  Spofford,  59  N.  Y. 
131  [affirming  3  Daly  361,  10  Abb.  Pr.  N.  S. 
140] ;  Pilot  Com'rs  v.  Pacific  Mail  Steamship 


Co.,  52  N.  Y.  609 ;  Cisco  v.  Roberts,  36  N.  Y. 
292  [reversing  6  Bosw.  494]. 

United  States. — Pacific  Mail  Steamship  Co. 
V.  Joliffe,  2  Wall.  450,  17  L.  ed.  805  {holding 
that  the  act  of  the  state  of  California  of  May 
20,  1861,  entitled,  "An  act  to  establish  pilots 
and  pilot  regulations  for  the  port  of  San 
Francisco,"  is  not  in  conflict  with  the  act  of 
congress,  of  Aug.  30,  1852,  to  amend  an  act, 
entitled,  "An  act  to  provide  for  the  greater 
security  than  then  existed  for  the  lives  of 
passengers  on  board  of  vessels  propelled  in 
whole  or  part  by  steam")  ;  Cooley  v.  Phila- 
delphia, 12  How.  299,  13  L.  ed.  996;  Gibbons 
V.  Ogden,  9  Wheat.  1,  6  L.  ed.  23;  The  Cly- 
mene,  9  Fed.  164;  The  Panama,  18  Fed.  Gas. 
No.  10,702,  Deady  27,  1  Oreg.  418;  The  Wave 
V.  Hyer,  29  Fed.  Gas.  No.  17,300,  2  Paine  131. 
See  also  The  Nevada,  18  Fed.  Gas.  No.  10,130, 
7  Ben.  386,  holding  that  the  pilot  laws  of  the 
state  have  sufficient  effect  beyond  the  bound- 
aries of  the  state  to  fix  the  compensation  of 
pilots. 

See  39  Gent.  Dig.  tit.  "Pilots,"  §§  1,  2. 
Compare  State  v.  Leech,  119  La.  522,  44 
So.  285. 

4.  Henderson  v.  Spofford,  59  N.  Y.  131; 
and  cases  cited  supra,  note  3. 

5.  Gribb  v.  State,  9  Fla.  409  (holding  that 
the  act  of  1859,  section  3,  prohibiting  any 
person  from  acting  as  pilot  in  certain  waters 
between  Florida  and  Georgia,  who  has  not  a 
license  from  the  authorities  of  Florida,  is  un- 
constitutional, being  in  conflict  with  the  act 
of  congress  of  March  2,  1837,  U.  S.  Rev.  St. 
(1878)  §  4236  [U.  S.  Gomp.  St.  (1901) 
p.  2903],  which  provides  that  a  master  of  a 
vessel  may  employ  a  person  to  act  as  pilot  in 
waters  dividing  two  states  who  is  licensed 
by  either  state)  ;  Spraigue  v.  Thompson,  118 
it.  S.  90,  6  S.  Ct.  988,  30  L.  ed.  115  (holding 
likewise  that  where  by  rejecting  as  in  con- 
flict with  the  constitution  and  laws  of  the 
United  States  certain  exceptions  in  the  state 
statute,  it  is  made  to.  enact  what  confessedly 
the  legislation  never  meant,  the  entire  stat- 
ute must  be  held  as  annulled)  ;  The  South 
Cambria,  27  Fed.  525;  The  Panama,  18  Fed. 
Gas.  No.  10,702,  Deady  27,  1  Oreg.  418. 

6.  Dryden  v.  Com.,  'l6  B.  Mon.  (Ky.)  598 
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States  Revised  Statutes''  proliibit  states  from  discriminating  in  tlie  rates  of  pilotage 
or  lialf-pilotage  between  vessels  sailing  between  ports  of  the  sunie  state  and  ves- 
sels sailing  between  ports  of  different  states.^  However,  a  state  law  requiring 
masters  of  vessels  bound  to  ports  in  that  state  to  accept  the  services  of  the  first 
licensed  pilot  offering  is  not  unconstitutional/^  No  inherent  rights  guaranteed  by 
the  federal  constitution  are  infringed  Ijy  state  regulations  providing  for  the  appoint- 
ment of  pilots  and  restricting  the  right  to  pilot  to  those  duly  appointed  ;  ^'^  and  only 
the  discriminatory  features  of  state  pilotage  laws  are  abrogated  by  the  provision 
of  the  United  States  Revised  Statutes"  forbidding  such  discrimination,  and  annul- 
ling and  abrogating  all  existing  regulations  or  provisions  making  any  such 
discrimination.^^ 

C.  Conflict  Between  Laws  of  Different  States.  A  state  statute  which  pro- 
hibits any  one  not  licensed  under  authority  of  tlie  state  from  piloting  a  vessel  to 
a  port  within  the  state  is  void  so  far  as  it  interferes  with  the  employment  on 
public  waters  of  pilots  licensed  by  other  states  bordering  thereon. However,  a 


(holding  that  the  act  of  congress  of  Aug.  30, 
1852,  for  appointing  inspectors  in  certain  dis- 
tricts, and  authorizing  them  to  license  engi- 
neers and  pilots,  takes  the  place  of  any  state 
law,  and  a  license  protects  the  holder  against 
penalties  inflicted  by  a  state  law  for  not  ob- 
taining a  license  under  its  provisions)  ;  The 
Alameda  v.  Neal,  32  Fed.  331,  12  Sawy.  479 
[affirming  31  Fed.  366,  12  Sawy.  429];  The 
Panama,  18  Fed.  Cas.  No.  10,702,  Deady  27, 
1  Oreg.  418.  And  see  The  George  S.  Wright, 
10  Fed.  Cas.  No.  5,340,  Deady  591,  holding 
that  the  act  of  Feb.  25,  1867,  14  U.  S.  St.  at  L. 
411),  which  requires  that  a  sea-going  steam 
vessel,  subject  to  the  navigation  laws  of  the 
United  States,  when  navigating  any  of  the 
waters  thereof,  shall  be  in  charge  of  a  pilot 
licensed  by  the  inspectors  of  steam  vessels,  is 
cumulative,  and  does  not  annul  or  supersede 
a  state  law  requiring  that  such  pilot,  when 
piloting  such  vessel  within  the  limits  of  the 
state,  should  alwaj's  be  licensed  by  the  pilot 
commissioners  of  the  state.  See,  however, 
Sturgis  V.  Spofford,  45  N.  Y.  446,  holding 
that  an  action  to  recover  a  penalty  for  vio- 
lating chapter  467,  section  29,  regulating 
pilotage  in  the  port  of  New  York,  is  not 
barred  by  the  act  of  congress  of  August,  1866, 
regulating  pilotage  in  harbors  as  well  as  at 
sea,  where  the  act  for  which  the  penalty  is 
sought  was  done  before  the  passage  of  the 
act  of  congress,  although  the  action  thei-efor 
was  brought  afterward. 

7.  U.  S.  Rev.  St.  (1878)  §  4237  [U.  S. 
Comp.  St.  (1901)  p.  2903]. 

8.  HuTis  V.  New  York,  etc..  Steamship  Co., 
182  U.  S.  392,  21  S.  Ct.  827,  45  L.  cd.  1146 
(liolding  likewise  that  a  steamship  engaged 
in  tiading  between  the  ports  of  Porto  Rico 
and  the  y)ort  of  New  York  is  a  coastwise  sea- 
going vessel,  within  the  meaning  of  U.  S. 
Rev.  St.  (1878)  §  4401  [II.  S.  Comp.  St. 
(1901)  p.  3016],  and  when  tiiKkn-  tlie  control 
and  direction  of  a  pih)t  liccriHc^d  under  the 
U-w.va]  sfatnte,  it  is  exempt  l)v  U.  S.  Rev.  St. 
(1878)    S   4444    rU.         ConVp.   St.  (1901) 

51.  3037]  from  the  ])r()viHions  of  state  pilotage 
11  wh)  ;  I'Vccman  v.  'I'lie  1  Indaiinled,  37  Fed. 
062,  13  Sawy.  616;  The  Alainechi  r.  N(m,l,  32 
Fed.  331,  12  Sawy.  479  [affi,rvii)i;/  31  h'ed. 
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366,  12  Sawy.  429] ;  Williams  v.  The  Lizzie 
Henderson,  29  Fed.  Cas.  No.  17,726a  (holding, 
however,  that  the  Florida  act  of  March  7, 
1879,  exempting  vessels  owned  wholly  in  the 
state  from  the  payment  of  any  pilotage  under 
the  existing  state  laws,  unless  a  pilot  is  actu- 
ally employed,  is  not  in  contravention  of  such 
statute). 

9.  Thompson  v.  Spraigue,  69  Ga.  409,  47 
Am.  Rep.  760.  See  also  Chapman  v.  Jackson, 
9  Rich.  (S.  C.)  209,  holding  that  the  laws 
of  different  states  relative  to  port  and  har- 
bor pilots  are  not  revoked  by  the  act  of  con- 
gress of  1852,  which  requires  certain  steam 
vessels  to  carry  a  pilot  for  the  voyage.  On 
leaving  or  entering  ports  therefore  such  ves- 
sels must  take  a  pilot  of  the  port. 

10.  Olsen  V.  Smith,  195  U.  S.  332,  25  S.  Ct. 
52,  49  L.  ed.  224  [affirming  (Tex.  Civ.  App. 
1902)  68  S.  W.  320]. 

11.  U.  S.  Rev.  St.  (1878)  §  4237  [U.  S. 
Comp.  St.   (1901)  p.  2903]. 

12.  Olsen  v.  Smith,  195  U.  S.  332,  25  S.  Ct. 
52,  49  L.  ed.  224  [affirming  (Tex.  Civ.  App. 
1902)  68  S.  W.  320],  holding  that  the  ex- 
emption of  coastwise  steam  vessels  of  the 
United  States  from  the  operation  of  state 
pilotage  laws,  created  bv  U.  S.  Rev.  St. 
(1878)  §  4444  [U.  S.  Comp.  St.  (1901) 
p.  3037],  interferes  with  such  laws  only  ao 
far  as  they  relate  to  these  vessels,  as  the 
section  expressly  declares  that  nothing  in 
this  title  shall  be  construed  to  annul  or 
affect  any  regulation  cstablislied  by  the  laws 
of  any  state,  requiring  all  vessels  leaving 
a  port  in  any  such  state,  other  than  coast- 
wise steam  vessels,  to  take  a  pilot  duly  li- 
censed or  authorized  by  the  laws  of  such 
state. 

13.  Drvden  r.  Com,,  16  B.  Mon.  (Ky.)  598; 
Neil  V.  Wilson,  14  Oreg.  410,  12  Pac.  810; 
The  Alcalde,  30  Fed.  133;  Tlie  Abercorn,  28 
Fed.  384  [affirming  26  Fed.  877];  The  South 
Cambria,  27  Fed.  525  (holding  tliat,  although 
tlio  Delaware  bay  and  river  do  not  constitute 
a  boundary  between  the  states  of  Delaware 
and  PeniiHylvnnia,  these  states  being  coter- 
minous, and  bordering  on  ihe  same  navigable 
waters,  come  witliin  tlie  sjiirit  and  meaning 
of  the  act  of  congress,  providing  that  it  shall 
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pilot  of  one  state,  although  authorized  by  act  of  congress  to  pilot  vessels  into  the 
ports  of  another  state,  cannot  recover  the  pilotage  fees  allowed  by  the  laws  of  the 
latter  state  on  the  refusal  of  a  vessel  to  employ  hini.^'*  A  state  can  establish  a 
compulsory  system  of  pilotage  as  to  vessels  coming  from  the  sea  into  inland  ports, 
and  as  to  vessels  going  from  her  inland  ports  to  the  sea,  without  establishing  a  com- 
pulsory system  of  ])ilotage  as  to  vessels  trading  between  her  inland  ports  respec- 
tively, and  no  discrimination  in  state  pilotage  laws  forbidden  by  the  United  States 
statutes  is  thereby  made.'^ 

III.  PILOT  COMMISSIONERS.^^ 

By  legislative  enactment  in  many  states,  boards  of  pilot  commissioners  have 
been  created  who  are  empowered  to  make  rules  for  the  government  of  pilots  and 
pilot  boats,  and  they  are  subject  to  such  proper  and  legal  rules  as  the  boards  may 
see  tit  to  make ;  and  state  laws  conferring  upon  local  boards  power  to  fix  rates 
of  pilotage  are  not  void  as  granting  powers  which  may  not  be  delegated ;  and 
they  are  enacted  by  a  power  originally  within  tlie  states,  and  not  by  that  con- 
ferred by  the  United  States.^^  They  need  not  be  general  and  uniform  through- 
out the  state,  but  may  be  regulated  according  to  local  needs.^*^  However,  the 
public  has  no  interest  in  the  government  of  pilots  or  their  boats,  except  so  far  as 
it  is  conducive  to  the  public  good,  and  any  rule  or  set  of  rules  which  shall  have 
any  other  purpose  than  this,  even  thongli  they  may  be  made  for  the  benefit  of 


and  may  be  lawful  for  the  master  or  com- 
mander of  any  vessel  coming  into  or  going 
out  of  any  port  situate  upon  waters  wliich 
are  the  boimdary  between  two  states,  to  em- 
ploy any  pilot  duly  licensed  or  authorized  by 
the  laws  of  either  of  the  states  bounded  on 
the  said  waters  to  pilot  said  vessel  to  or 
from  said  port,  any  law,  usage,  or  custom 
to  the  contrary  notwithstanding)  ;  The  Al- 
zena,  14  Fed.  174.  See  also  The  Charles  A. 
Sparks,  16  Fed.  480,  holding  that  where  by 
a  statute  of  one  state  vessels  bound  to  a  port 
of  that  state  were  free  from  the  obligation  of 
compulsory  pilotage  when  not  spoken  outside 
of  a  certain  line,  such  a  statute  has  no  appli- 
cation to  pilot  services  tendered  by  a  pilot 
licensed  under  the  laws  of  another  state  situ- 
ate on  the  same  river.  But  see  The  Glen- 
earne,  7  Fed.  604,  7  Sawy.  200. 

14.  Brown  v.  Elwell,  (iO  N.  Y.  249;  Hop- 
kins V.  Wyckoff,  1  Daly  (N.  Y.)  176.  See, 
however,  Virden  v.  The  Brig  Charles  A. 
Sparks,  13  Wkly.  Notes  Cas.  (Pa.)  300  (hold- 
ing that  a  vessel  boimd  to  Philadelphia  from 
foreign  ports,  exempt  by  Pennsylvania  law 
from  the  obligation  to  take  a  pilot  if  one 
offers  inside  the  capes,  can  be  compelled  by 
the  laws  of  Delaware  to  take  one,  or  be  liable 
for  pilotage  in  case  of  refusal  at  the  rate 
fixed  bv  Delaware  law)  ;  The  Alzena,  13 
Wkly.  Notes  Cas.  (Pa.)  63. 

15.  Thompson  r.  Darden,  198  U.  S.  310, 
25  S.  Ct.  660,  49  L.  ed.  1064  [affirming  101 
Va.  635,  44  S.  E.  755]. 

16.  Liability  for  illegal  pilotage  fees  col- 
lected see  infra,  VIII,  G. 

Appointment  of  secretary  and  his  duties 
see  infra,  note  23. 

17.  California. —  People  v.  Freese,  83  Cal. 
453,  23  Pac.  378,  76  Cal.  633,  18  Pac.  812; 
Do\TOer  r.  Lent,  6  Cal.  94,  65  Am.  Dec.  489, 
holding  likewise  that  the  board  of  pilot  com- 
missioners is  a  quasi-judicial  body  intrusted 
with  duties,  the  performance  of  which  re- 


quires the  exercise  of  judgment  and  discre- 
tion; and  its  members  are  not  civilly  answer- 
able for  their  acts  as  such. 

DelaiDare. —  State  v.  Virden,  2  Pennew.  16, 
43  Atl.  525  (holding,  however,  that  Laws, 
c.  49,  §  1,  giving  the  board  of  pilot  commis- 
sioners power  to  license  pilots  and  make 
rules  for  their  government,  and  section  3, 
requiring  pilots'  apprentices  to  serve  an  ap- 
prenticeship of  six  years,  and  conduct  a 
square  or  brig-rigged  vessel  a  stated  number 
of  times  up  and  down  the  Delawai-e  river 
and  bay,  as  a  condition  precedent  to  the 
right  to  a  license,  does  not  empower  the 
pilot  commissioners  to  require  pilots  to  first 
obtain  the  permission  of  the  board  to  take 
apprentices,  and  to  limit  the  number  of  ap- 
prentices to  two  per  pilot)  ;  Morris  v.  State 
Pilot  Com'rs,  7  Del.  Ch.  136,  30  Atl.  667. 

Massachusetts. —  Opinion  of  Justices,  154 
Mass.  603,  31  N.  E.  634;  Hunt  v.  Mickey,  12 
Mete.  346;  Heridia  v.  Ayres,  12  Pick.  334. 

Neto  York. —  Sturgis  v.  SpofTord,  45  N.  Y. 
446  [affirming  52  Barb.  436]. 

Texas. — Petterson  v.  Galveston  Pilot  Com'rs, 
24  Tex.  Civ.  App.  33,  57  S.  W.  1002. 

United  tStates. —  Nash  v.  The  Thebes,  17 
Fed.  Cas.  No.  10,022. 

See  39  Cent.  Dig.  tit.  "  Pilots,"  §  4. 

Commissioner  cannot  delegate  his  power 
to  another.  The  California,  4  Fed.  Cas.  No. 
2,313,  1  Sawy.  596. 

18.  The  Chase,  14  Fed.  854. 

19.  The  Chase,  14  Fed.  854. 

20.  The  Chase,  14  Fed.  854,  holding  like- 
wise that  the  power  to  fix  and  determine 
rates  also  authorizes  the  determining  what 
proportion  of  the  regular  rates  may  be  de- 
manded when  services  are  tendered  and  not 
accepted.  See  also  People  v.  Pilot  Com'rs,  23 
Hun  (N.  Y.)  603,  holding  that  the  board  of 
commissioners  of  pilots  created  by  Laws 
(1854),  c.  196,  §  1,  may  prohibit  the  use  of 
steam  vessels  for  purposes  of  pilotage. 

[Ill] 
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some  of  the  pilots  themselves,  unless  expressly  authorized  by  the  provisions  of 
the  act  creating  the  commission,  are  without  its  scope  and  void.^' 

IV.  LICENSES. 

A.  In  General.  Pilot  commissioners  are  usually  em])owered  to  make  such 
rules  and  regidations  in  regard  to  exannnations  for,  and  the  issuance  of,  pilots' 
licenses  as  they  may  see  fit,  provided  they  do  not  contravene  some  positive  pro- 
vision of  statute,  either  state  or  federal.^^  The  exhibition  by  a  person  of  a  war- 
rant or  license  to  act  as  pilot  raises  the  presumption  that  he  has  the  I'ight  to  act 
as  soch,^'^  and  entitles  him  upon  showing  it  to  be  recognized  as  a  licensed  pilot, 
and  requires  the  ship  to  receive  him  &?,  prima  facie  a  pilot.'^  Since  the  commis- 
sioners have  only  the  powers  conferred  by  the  act,  they  must  appoint  pilots  from 
the  classes  of  persons  named  therein.^^ 

B.  Revocation  or  Suspension.   The  pilot  commissioners  may  revoke  or 


21.  Morris  v.  State  Pilot  Com'rs,  7  Del. 
Ch.  130,  30  Atl.  607  (holding  that  power  to 
make  rules  for  the  government  of  pilots  does 
not  aiitliorize  the  commissioners  to  order 
pilots  who  own  and  operate  their  boat,  and 
have  the  same  fully  manned,  to  allow  another 
pilot  to  cruise  on  the  boat)  ;  Wright  v.  St. 
Simons  Pilotage  Com'rs,  69  Ga.  247  (hold- 
ing that  the  pilotage  commissioners  of  a  port 
cannot  contract  with  the  licensed  pilots  to 
restrict  their  number  to  ten  for  a  period  of 
three  years,  without  regard  to  what  may  be 
necessa  ry  for  the  business  of  the  port ) .  See 
also  The  California,  4  Fed.  Cas.  No.  2,313,  1 
Sawy.  596,  holding  that  the  power  conferred 
upon  a  pilot  commissioner  by  the  Oregon 
Pilot  Act  is  a  personal  trust,  to  be  exercised 
for  the  public  good,  and  cannot  be  delegated 
to  another;  and  therefore  one  of  such  com- 
missioners cannot  authorize  another  to  sign 
his  name  to  a  pilot's  license,  although  it 
has  been  agreed  or  concluded  between  such 
commissioners  that  such  license  may  be 
granted. 

22.  Healey  v.  Dean,  68  Ga.  514;  Dexter 
V.  State  Pilotage  Com'rs,  70  N.  J.  L.  429,  57 
Atl.  265;  Cisco  v.  Roberts,  6  Bosw.  (N.  Y.) 
494;  Olsen  v.  Smith,  (Tex.  Civ.  App.  1902) 
68  S.  W.  320;  Joslyn  v.  Niekcrson,  1  Fed. 
133.  See  also  Peterson  v.  Smith,  30  Tex.  Civ. 
App.  139,  09  S.  W.  542,  holding  that  the  com- 
missioned branch  pilots  of  the  port  of  Galves- 
ton may  sue  jointly  to  restrain  a  pilot  v?ho 
has  not  been  created  a  branch  pilot,  from 
acting  as  such.  Compare  State  v.  Jones,  10 
Fla.  300. 

Renewal  of  license. —  Hill  Annot.  Laws 
Orog.  §  3904,  ])rovidc3  for  the  granting  of 
lic(!iiscs  to  ])ilotH  by  the  pilot  commissioners, 
on  tlie  pilot  grounds  of  the  Columbia  and 
Willamette  rivers,  and,  as  amended  by  Ivaws 
(1803),  p.  11,  audiorizos  tin;  ))oard  to  limit 
tl)C  number  of  sudi  jiilots.  Section  3907  pro- 
vides that  licenses  granted  shall  be  annually 
rencwi'd  unless  for  good  ('!i,wse,  to  bo  (l(>(,or- 
niincd  liy  the  ))oar(I,  in  whicli  caHc  llic  hohler 
f)f  :i.  licrnw!  nliall  be  noli(l<Mi  (en  days  before 
the  ex|)irii,tion  of  his  license,  anil  sliall  be 
(!n(i(,lcd  (o  a  lie;iiing,  and  it  wiis  licM  (liat, 
willitiiil,  Hiich  nolic(>,  ilu!  board  Iimm  no  jtowcr 
to  widiliolil  a  renewal  on  ground  thai,  it 
has  delerinincd  1o  reduce  (hi'  iiuniber  of  pih)tH. 

[Ill] 


Patterson  v.  Pilot  Com'rs,  30  Oreg.  301,  47 
Pac.  780. 

23.  Edwards  v.  The  Panama,  18  Fed.  Cae. 
No.  10,702,  Deady  27,  1  Oreg.  418;  The  Cali- 
fornia, 4  Fed.  Cas.  No.  2,313,  1  Sawy.  596, 
holding  that  a  pilot  license  signed  by  all 
three  of  the  commissioners,  imder  the  Ore- 
gon Pilot  Act,  is  pi-ima  facie  evidence  of  the 
facts  stated  in  it  concerning  the  examination 
and  licensing  of  the  pilot  to  whom  it  pur- 
ports to  be  granted ;  but,  if  only  signed  by 
two  of  such  commissioners,  the  case  is  other- 
wise, unless  it  also  appears  from  the  min- 
utes of  the  board  that  the  matter  was  acted 
upon  and  the  license  granted  at  a  meeting  of 
the  commissioners  when  all  three  were  pres- 
ent, or  such  license  contains  a  direct  recital 
or  averment  of  such  meeting  and  action  in 
reference  to  such  license.  See  also  Joslyn  v. 
Nickerson,  1  Fed.  133,  holding  that  a  docu- 
ment certifying  that  the  person  named 
therein  is  quahfied  to  act  as  master  and 
pilot,  and  that  "he  is  hereby  licensed  to  act 
as  such  master,"  the  plirase  quoted  being 
printed,  and  there  being  no  room  after  it  for 
the  insertion  of  the  words,  "  and  pilot,"  is  a 
sufficient  license  as  pilot. 

Parol  proof  of  licensing. —  Section  2  of  the 
Oregon  Pilot  Act,  as  amended  by  Scss.  Laws 
(18()8),  p.  28,  which  provides  that  the  pilot 
commissioners  "  may  appoint  a  secretary " 
and  prescribes  his  duties,  is  mandatory  in  its 
nature;  and  parol  evidence  is  not  admissible 
to  prove  the  meeting  and  action  of  such 
commissioners  concerning  the  licensing  of  a 
pilot,  when  the  act  requires  a  record  of  the 
same  to  be  made  bv  the  secretary.  The  Cali- 
fornin.  4  Fed.  Cas.  No.  2,313,  1  Sawy.  596. 

Validity  of  master  pilot's  certificate  see 
The  Bristol  Citv,  [1902]  P.  10,  71  L.  J.  P.  D. 
&  Adm.  5,  85  l!  T.  Rep.  N.  S.  094,  18  T.  L.  R. 
101,  50  Wkly.  Rep.  383;  The  Earl  of  Auck- 
Innd,  30  L.  J.  Adm.  121,  Lush.  104,  387. 

24.  See  cases  cited  supra,  note  23;  and 
infrn,  Vlf,  B,  3. 

25.  Peiqile  i\  Woodbury,  14  Cal.  43,  hold- 
ing that  ihi\  pilot  commissioners  have  discre- 
lion  to  appoint  frnni  among  ])ersona  iiosaess- 
ing  ccrinin  qualiliciit  ions  as  to  liMiglh  of 
service,  etc.,  i)rescribed  by  the  staluie,  but 
no  ))ower  io  appoint  one  who  has  not  those 
()uaJilicati(mfl. 
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suspend  the  license  of  a  pilot  for  incapacity,  negligence,  or  failure  to  comply 
with  the  reguhitions  of  the  board.^^  However,  a  pilot  cannot  be  lined,  suspended, 
or  his  license  revoked,  without  due  notice  and  opportunity  for  hearing.^'''  JSfor 
can  a  pilot's  license  be  revoked  for  an  alleged  violation  of  rules  occurring 
previous  to  the  date  of  the  license.^'^  Tlie  commissioners  of  pilotage,  iinder  the 
various  statutes  as  to  the  trial  and  punishment  of  pilots,  are  a  coui-t  exercising 
punitive  powers,  tines,  and  suspension,  and  removal  from  ofiice.^^  However,  the 
board  in  their  proceedings  are  not  bound  by  the  strict  and  technical  rules  which 
govern  courts  of  justice.^''  A  writ  of  certiorari  will  lie  to  review  the  findings  of 
a  board  of  pilot  commissioners.^^ 

C.  License  to  Pilot  in  Waters  of  Another  State.  One  state  is  not  author- 
ized by  the  act  of  congress  of  March  2,  1837,^^  to  issue  a  license  for  persons  to 
engage  in  piloting  in  waters  lying  wholly  outside  of  the  state  and  wholly  inside 
the  waters  of  another  state.^* 

V.  BOND. 

Where  a  pilot  has  failed  to  comply  Avith  the  regulations  of  the  board  requir- 
ing pilots  to  give  bond  in  a  stipulated  amount  he  cannot  recover  compulsory 
pilotage  fees.'^* 


36.  Low  V.  Pilotage  Com'rs,  R.  M.  Charlt. 

(Ga.)  302;  Sehellenger  v.  Philadelphia,  19 
Phila.  (Pa.)  471;  Virden's  Appeal,  13  Phila. 
(Pa.)  151,  6  Wkly.  Notes  Cas.  560  (holding 
that  the  board  of  port  wardens  of  Philadel- 
phia may  revoke  the  license  of  a  pilot  de- 
serting his  vessel  and  compel  him  to  refund 
the  compensation  received ;  and  this,  although 
the  offense  was  committed  in  Delaware 
waters)  ;  State  v.  Pilotage  Com'rs,  G2  S.  C. 
511,  40  S.  E.  959  (holding  likewise  that  after 
revocation  of  his  license  tlie  pilot  is  not  en- 
titled to  pilotage  for  boarding  a  vessel  and 
bringing  her  into  port)  ;  State  v.  Courtenay, 
23  S.  C.  180;  State  r.  Beaufort  Pilotage 
Com'rs,  23  S.  C.  175;  Reg.  v.  Trinity  House, 
4  Wkly.  Rep.  124. 

Refusal  to  renew  certificate. — A  pilotage 
authority  has  an  absolute  discretion  under 
the  Merchants'  Shipping  Act  of  1S54,  section 
341,  to  refuse  to  renew  a  pilotage  certificate 
granted  to  the  master  or  mate  of  a  ship, 
under  section  340.  Reg.  v.  Trinity  House,  35 
Wkly.  Rep.  835. 

oft.  Morris  v.  State  Pilot  Com'rs,  7  Del. 
Ch.  136,  30  Atl.  667 ;  Pilotage  Com'rs  v.  Low, 
R.  M.  Charlt.  (Ga.)  298;  Lunt  i'.  Davison, 
104  Mass.  498  (holding,  however,  that  if  a 
pilot  charged  with  misconduct  is  notified  of 
his  suspension  by  the  board  of  trustees  of  the 
Boston  Marine  Society,  and  has  opportunity 
to  appear  before  the  board,  and  it  is  then 
decided  that  his  commission  should  be  re- 
voked and  the  commissioners  accordingly  re- 
voke it,  the  revocation  is  final )  ;  State  v. 
Nerny,  29  N.  J.  L.  189  (holding  likewise  that 
a  pilot  cited  before  the  commissioners  to 
answer  for  neglect  of  duty  can  only  be  tried 
by  them  upon  the  charge  on  account  of  which 
he  was  so  cited  to  appear  before  tliem).  And 
see  Auger  v.  Harbor  Com'rs,  3  Quebec  Pr.  533, 
holding  that  a  condemnation  of  a  pilot  by  the 
harbor  commissioners  of  Montreal  will  not 
be  quaslied  on  the  ground  that  the  accused 
was  summoned  by  letter,  if  he  appeared  and 
defended  himself  on  that  notice  alone. 


Right  to  jury  trial  see  Low  v.  Pilotage 
Com'rs,  R.  M.  Charlt.   (Ga.)  302. 

28.  People  v.  Pilot  Com'rs,  54  Barb.  (N.  Y.) 
145. 

29.  St.  Simons  Pilotage  Com'rs  v.  Tabbott, 
72  Ga.  89;  State  v.  Nerny,  29  N.  J.  L.  189, 
holding  likewise  that  the  commissioners  can- 
not retry  a  pilot  and  inflict  an  additional 
punishment  upon  him  for  an  ofTense  for  which 
he  has  already  been  punished  by  suspension 
from  office,  and  that  when  the  term  of  his 
suspension  expires,  he  can  resume  the  duties 
of  his  office,  and  the  commissioners  cannot, 
as  a  further  punisliment,  revoke  his  license. 

30.  Low  V.  Pilotage  Com'rs,  R.  M.  Charlt. 

(Ga.)  302  (holding  that  it  is  not  necessary, 
to  make  the  sentence  of  a  pilot's  suspension 
legal,  that  a  formal  judgment  sliould  be 
entered  up)  ;  Snow  %.  Reed,  14  Oreg.  342,  12 
Pac.  636;  State  v.  Courtenay,  23  S.  C.  180 

(holding  that  the  court  will  not  on  man- 
damus reverse  tlie  action  of  the  commissioners 
in  the  removal  of  a  pilot,  because  the  pilot 
was  refused  the  aid  of  counsel  in  cross-exam- 
ining witnesses  and  in  arguing  his  case). 

si.  Pilotage  Com'rs  v.  Low,  R.  M.  Charlt. 

(Ga.)  298:  People  V.  Pilot  Com'rs,  37  Barb. 

(N.  Y. )  126,  holding,  however,  that  such  writ 
will  not  be  granted  to  a  suspended  pilot  until 
he  lias  exhausted  the  remedy  of  an  appeal  for 
a  rehearing  by  the  board  of  pilot  commis- 
sioners, given  iiim  by  section  23  of  the  Pilot 
Law. 

32.  U.  S.  Rev.  St.  (1878)  §  4236  [U.  S. 
Comp.  St.  (1901)  p.  2903],  which  provides 
tliat  either  of  two  states  having  a  water 
boundary  between  them  may  license  persons 
to  pilot  vessels  to  and  from  any  port  situated 
on  the  waters  which  are  the  boundary  be- 
tween the  two  states. 

33.  State  r.  Leech,  119  La.  522,  44  So. 
285  Idisthiguishing  The  Clymene,  9  Fed.  164 
(affirmed  in  12  Fed.  346)],  construing  Miss. 
Annot.  Code  (1892),  §§  2252-2296,  as 
amended  bv  Acts  (1896),  p.  140.  c.  128. 

34.  Dolliver   v.    Parks,    136    Mass.  499; 
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VI.  OBLIGATION  TO  TAKE  PILOT. 

A.  In  General.  Under  many  of  tljc  statutes  relating  to  pilotage,  it  is  made 
compulsory  upou  certain  vessels,  or  classes  of  vessels,  approaching  or  departing 
from  a  liarbor  to  employ  or  pay  a  pilot ;  and  the  otter  of  pilot  service,  if  i-ef  used, 
vpill  entitle  the  pilot  to  full  fees  or  half  pilotage,  according  to  the  provision  of  the 
particular  statute,^''  whicli  liability  may  be  enforced  in  adixiiralty."^ 

B.  Vessels  Exempt.  The  tender  whicli  is  by  statute  made  in  certain  cases 
equivalent  to  performance  must  be  a  tender  to  vessel  subject  by  law  to  pilot 
fees,  and  therefore  presumed  to  require  the  service  tendered."**  For  example, 
under  some  statutes,  a  steamship  with  a  master  licensed  as  a  pilot  is  exempt  from 
the  pajMiient  of  compulsory  pilotage.^^  By  act  of  congress,  no  vessel  regularly 
employed  in  the  coasting  trade,  declining  the  services  of  a  pilot,  shall  be  obliged 


State  V.  Pilotage  Com'rs,  62  S.  C.  511,  40 
S.  E.  959. 

35.  Tilley  v.  Farrow,  14  Mass.  17;  The 
China  V.  Walsh,  7  Wall.  (U.  S.)  53,  19 
L.  ed.  67;  Homer  Ramsdell  Transp.  Co.  v. 
Compaigne  Generals  Transatlantique,  63  Fed. 
845;  The  Belle  Hooper,  28  Fed.  928;  The 
Lord  Clive,  12  Fed.  81;  Nash  v.  The  Thebes, 
17  Fed.  Cas.  No.  10,022;  U.  S.  v.  The  Science, 
27  Fed.  Cas.  No.  16,239;  Kemler  v.  Blanchard, 
W.  Bl.  G90. 

Absence  of  pilot  at  high  water.— Upon  a 
claim  of  fees  for  pilotage,  against  a  vessel 
which  liad  left  before  the  pilot  arrived,  it  was 
held  to  be  the  duty  of  the  pilot  to  be  on  hand 
at  high  water,  and  that,  in  his  absence  at 
that  time,  the  vessel  was  justified  in  depart- 
ing without  him.  The  libel  was  therefore  dis- 
missed.   The  Ocean  Express,  22  Fed.  176. 

Being  actually  bound  for  a  port  imposes 
upon  the  vessel  the  obligation  to  pay  pilotage 
fees.  Merely  being  cleared  for  the  port  im- 
posed no  such  obligation.  Nash  v.  The  Thebes, 
17  Fed.  Cas.  No.  10,022. 

During  voyage. — A  captain  may  tempora- 
rily supply  a  deficiency  in  the  complement 
of  i^ilots  which  arises  during  a  voyage  with- 
out his  consent,  fault,  or  collusion,  but  he 
cannot  begin  a  new  vovage  with  a  deficiency. 
U.  S.  V.  The  Science,  27  Fed.  Cas.  No.  16,239. 

In  Canada  pilotage  is  itself  nowhere  com- 
pulsory; what  is  compulsory  is  the  payment 
of  pilotage  dues  in  certain  cases  even  if  a 
pilot  be  not  used.  Lamarre  v.  Woods,  14 
Quebec  Siipor.  Ct.  1. 

36.  The  Edith  Godden,  25  Fed.  511;  The 
Glenearne,  7  Fed.  604,  7  Sawy.  200;  The 
America,  1  Fed.  Cas.  No.  289,  1  Lowell  176; 
Banta  v.  McNeil,  2  Fed.  Cas.  No.  966,  5  Ben. 
74;  TIic  California,  4  Fed.  Cas.  No.  2,312,  1 
Sawy.  463;  Tlu;  (Jcorge  S.  Wriglit,  10  Fed. 
Cas."  No.  5,340,  Dcady  591 ;  The  Kalmar,  14 
Fed.  Cas.  No.  7,001,  10  Ben.  242.  Compare 
BcUhy  V.  Shopliard,  3  Exch.  40,  18  L.  J. 
Excli.  73.    Sc(^  iilso  hifra,  VIT,  B. 

Duty  to  tender  services  see  infra,  VII. 

37.  See  hifra,  VII 1,  E,  1. 

38.  Il(!nr)(^n  v.  Miinroo,  11  Mart.  (La.) 
C7!);  Wfiivcr  V.  McLcllan,  29  Fed.  Cas.  No. 
17,309,  5  Ben.  79. 

Domestic  fishing  vessel. —  In  Weaver  v. 
Mcl.clhui,  2!)   \'\-<\.  Cas.  No.  17,309,  5  lion. 
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79,  it  was  held  that  the  New  York  pilotage 
law  which  requires  "  foreign  vessels  and  ves- 
sels under  register  "  to  take  pilots,  and  gives 
half  pilotage  on  a  tender  of  service  to  such 
vessels  and  a  refusal,  does  not  extend  to  a 
vessel  owned  by  residents  of  Maine,  sailing 
under  a  fishing  license. 

Vessels  engaged  in  plaster  trade. —  Under 
Mass.  St.  (1829)  e.  2,  exempting  American 
vessels  engaged  in  the  plaster  trade  between 
Boston  and  the  province  of  Nova  Scotia  from 
the  penalty  imposed  for  not  taking  a  pilot, 
and  tlie  Federal  Treaty  with  Great  Britain, 
providing  that  British  vessels  coming  from 
British  colonial  possessions,  and  their  cargo, 
shall  be  subjected  to  no  other  duty  of  tonnage 
or  charge  of  any  description  whatever  than 
would  be  levied  on  vessels  of  the  United 
States  arriving  from  the  British  possessions, 
British  vessels  engaged  in  the  plaster  trade 
between  Nova  Scotia  and  Boston  are  also 
exempt  from  the  penalty.  Hunt  v.  Card,  14 
Pick.  (Mass.)  135. 

Under  the  English  laws  for  exempted  ships 
see  Edenbridge  v.  Green,  [1897]  A.  C.  333, 
8  Aspin.  270,  66  L.  J.  P.  D.  &  Adm.  105,  76 
L.  T.  Rep.  N.  S.  662  [affirming  [1896]  P. 
281,  65  L.  J.  P.  D.  &  Adm.  91,  75  L.  T.  Rep. 
N.  S.  48,  45  Wkly.  Rep.  38]  ;  The  Assaye, 
[1905]  P.  289,  10  Aspin.  183,  71  L.  J.  P.  D.  & 
Adm.  145,  94  L.  T.  Rep.  N.  S.  102,  21  T.  L.  R. 
677,  54  Wkly.  Rep.  203;  The  Cayo  Bonito, 
[1903]  P.  203,  9  Aspin.  445,  72  L.  J.  P.  D.  & 
Adm.  70,  89  L.  T.  Rep.  N.  S.  260,  19  T.  L.  R. 
609,  52  Wkly.  Rep.  133  [affirming  [1902]  P. 
216,  71  L.  J.  P.  D.  &  Adm.  88,  86  L.  T.  Rep. 
N.  S.  867,  18  T.  L.  R.  680]  ;  The  Glanystwyth, 
[1899]  P.  118,  8  Aspin.  513,  68  L.  J.' P.  D.  & 
Adm.  371,  80  L.  T.  Rep.  N.  S.  204,  15  T.  L.  R. 
224;  The  Clymcne,  [1S97]  P.  295,  8  Aspin. 
287,  66  L.  J.  P.  D.  &  Adm.  152,  76  L.  T.  Hop. 
N.  S.  811,  40  Wkly.  Rep.  109;  The  Winostead, 
[1895]  P.  170,  7  Aspin.  547,  64  L.  J.  P.  D. 
&  Adm.  51,  72  L.  T.  Rep.  N.  S.  91,  11  Reports 
720;  Phillips  V.  Born,  10  Aspin.  131,  93  L.  T. 
Rep.  N.  8.  634;  Tlie  Columbus,  8  Asjiin.  488, 
80  L.  T.  Rep.  N.  S.  203,  15  T.  L.  R.  221.  Lia- 
bility of  crown  shi]is  to  ])ay  pilotage  dues 
see  Symons  v.  Baker,  [1905]  "2  K.  B.  723,  74 
L.  J.'K.  B.  905,  10  Asjiin.  129,  93  L.  T.  Rep. 
N.  S.  548,  21  T.  L.  R.  734,  54  Wkly.  Rop.  159. 

39.  .foslyn  v.  Nickorson,  1  Fed.  133. 
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to  pay  compulsory  pilotage.^"  The  fact,  however,  that  a  vessel  is  without  motive 
power  of  her  own,  and  is  in  tow  of  a  tug  having  on  board  a  licensed  pilot,  does 
not  relieve  her  from  the  duty  of  taking  a  pilot,  where  all  vessels  of  her  tonnage 
and  draft  are  required  by  a  state  statute  to  have  a  licensed  pilot." 

VII.  TENDER  OF  SERVICES/2 

A.  Time  and  Place.  A  state  may  permit  or  require  its  pilots  to  tender  their 
services  to  inward-bound  vessels  at  a  greater  distance  from  tlie  shore  than  three 


40.  Chase  v.  Pliiladelpliia,  etc.,  R.  Co.,  135 
Mass.  347;  Wilson  v.  Gray,  127  Mass.  98; 
Tilley  v.  Farrow,  14  Mass.  17;  Sturges  v. 
Spofforcl,  52  Barb.  (N.  Y.)  436  [reversed  on 
other  grounds  in  45  N.  Y.  44G]  ;  People  v. 
Sperry,  50  Barb.  (N.  Y.)  170;  Bigley  r.  New 
York,  etc.,  Steamship  Co.,  105  Fed.  74. 

The  words  "  regularly  employed,"  in  Mass. 
St.  (1853)  c.  284,  §  1,  exempting  a  vessel 
"  regularly  employed  in  the  coasting  trade  " 
from  compulsory  pilotage,  include  the  case  of 
a  vessel  actually  and  legally  so  employed  at 
the  time  the  services  of  a  pilot  are  tendered, 
even  though  the  vessel  is  sailing  under  a 
register  and  is  not  continuously  so  employed. 
Wilson  V.  Gray,  127  Mass.  98. 

Registry  and  license  of  vessel. —  In  Tilley 
V.  Farrow,  14  Mass.  17,  it  vpas  held  that  a 
registered  vessel,  authorized  to  proceed  from 
one  port  in  the  United  States  to  another 
therein,  and  thence  to  a  foreign  port  or  place, 
is  entitled  to  the  privileges  of  a  coasting  ves- 
sel, and  is  not  obliged  to  take  a  pilot  on 
board,  as  provided  by  the  statute  in  other 
cases.  But  in  Sturges  v.  Spoflford,  52  Barb. 
(N.  Y.)  430  [reveised  on  other  grounds  in 
45  N.  Y.  446],  it  was  held  that  it  is  not  suf- 
ficient for  a  vessel  to  be  merely  registered  in 
order  to  entitle  it  to  the  exemption,  but  that 
it  must  have  taken  out  a  coasting  license. 

The  protection  of  a  coasting  license  does 
not  extend  beyond  the  vessel  licensed,  and 
does  not  authorize  the  towing  of  other  ves- 
sels. People  V.  Sperry,  50  Barb.  (N.  Y.) 
170.  See,  however,  Francisco  v.  People,  4 
Park.  Cr.  (N.  Y.)  139,  holding  that  steam- 
boats have  a  right  to  tow  vessels  through 
Plell  Gate  without  being  subject  to  the  law 
relating  to  pilotage,  being  excepted  from  its 
operation  by  section  10  of  the  act  of  1847. 

A  coastwise  sea-going  steam  vessel  not 
sailins;  under  register,  within  the  meaning  of 
Act  Cong.  Feb.  28,  1871,  §  51,  U.  S.  Rev.  St. 
(1878)  §  4401  [U.  S.  Comp.  St.  (1901)  p. 
3016],  in  relation  to  pilotage  for  steam  ves- 
sels, is  one  that  is  enrolled  and  licensed  for 
the  coasting  trade  in  the  manner  provided  by 
law,  whose  license  is  renewed  annually.  A 
vessel  sailing  from  one  part  of  the  coast  of 
the  United  States  to  another,  or  which  is  em- 
ployed in  the  whale  or  coast  fisheries.  The 
casual  circumstances  of  such  a  vessel  stopping 
at  a  foreign  port  from  stress  of  weather  or 
other  justifiable  cause,  not  in  the  way  of  busi- 
ness or  traffic,  does  not  affect  her  specific 
character  as  a  "  coastwise  sea-going  steam 
vessel,"  under  the  United  States  act.  Mur- 
ray V.  Clark,  4  Daly  (N.  Y.)  468  [affirmed 
in  58  N.  Y.  684]. 


Domestic  vessels  from  Porto  Rico  to  New 
York. —  In  Bigley  v.  New  York,  etc..  Steam- 
ship Co.,  105  Fed.  74,  it  was  held  that  under 
the  provisions  of  both  U.  S.  Rev.  St.  (1878) 
§  4444  [U.  S.  Comp.  St.  (1901)  p.  3037], 
and  N.  Y.  Cons.  Act  (1882),  §  2119,  domestic 
steam  vessels,  licensed  by  the  United  States 
since  the  passage  of  the  Poi'to  Rico  act  of 
April  12,  1900,  and  entering  the  port  of  New 
York  from  Porto  Rican  ports,  are  exempt 
from  the  payment  of  pilotage  charges  imposed 
by  the  state  statute. 

Vessel  laden  with  domestic  coal. —  The 
provision  in  the  Md.  Acts  (1896),  c.  40, 
exempting  from  the  compulsory  pilotage  law 
vessels  "  laden  either  in  whole  or  in  part 
with  coke  or  coal  mined  in  the  United 
States,"  applies  only  to  vessels  which,  in  a 
commercial  sense,  are  coal  laden,  or  carry  a 
reasonable  quantity  to  constitute  a  cargo,  and 
not  to  one  wliich  carries  only  a  small  quan- 
tity (twenty-five  tons)  as  ballast.  The  Ed- 
mund Phinney,  80  Fed.  558,  25  C.  C.  A. 
641. 

41.  The  Carrie  L.  Tyler,  106  Fed.  422,  45 
C.  C.  A.  374,  54  L.  R.  A.  236  [reversing  103 
Fed.  327,  and  distinguishing  The  Glaramara, 
10  Fed.  678,  8  Sawy.  22;  Flanders  v.  Tripp, 
9  Fed.  Cas.  No.  4,854,  2  Lowell  15].  See  also 
The  Energy,  L.  R.  3  A.  &  E.  48,  39  L.  J. 
Adm.  25,  23  L.  T.  Rep.  N.  S.  601,  18  Wkly. 
Rep.  1009.  Compare  People  v.  Sperrv,  50 
Barb.  (N.  Y.)  170  (under  statute  of  1865); 
Francisco  v.  People,  4  Park  Cr.  (N.  Y.)  139 
(under  statute  of  1847. 

However,  a  helpless  and  unnavigable  ves- 
sel which  has  sprung  a  leak,  so  as  to  require 
the  use  of  two  steam  pumps,  and  is  without 
master,  commander,  or  crew,  having  but  a 
dozen  laborers  abroad,  working  the  pumps, 
and  which  has  only  a  temporary  rudder,  and 
is  in  tow  of  a  steam  tug,  is  not  within  the 
provision  of  Ga.  Pol.  Code  (1895),  §  1656, 
requiring  compulsory  pilotage.  The  Sachelm, 
99  Fed.  456,  39  C.  C.  A.  600. 

In  Canada  —  Barges  towed  by  tugs. — 
Barges  used  in  transporting  coal  from  Parrs- 
boro  to  Saint  John,  registered  as  schooners, 
having  a  crew  on  board  and  masts  rigged 
with  sails  so  as  to  be  capable  under  favorable 
circumstances  of  being  navigated  by  sailing, 
but  which  are  in  fact  navigated  by  being 
towed  by  tugs,  are  exempt  from  pilotage 
dues  under  Can.  Rev.  St.  c.  80,  §  59,  as 
"  ships  propelled  wholly  or  in  part  by  steam." 
Cumberland  R.,  etc.,  Co.  v.  St.  John  Pilot 
Com'rs,  37  New  Brunsw.  408. 

42.  Effect  of  refusal  of  tender  of  servicea 
see  supra,  VI,  A;  infra,  VIII,  B. 
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miles,  or  tlie  outward  limit  of  tlie  pilot  ground.^^    However,  a  tender  of  services 

by  a  pilot  at  an  unreasonably  long  distance  from  port,  and  long  l>eforc  liis  services 
would  be  needed,  is  not  such  a  tender  as  will  subject  the  vessel  to  j^lotage  fees  in 
case  of  declining  liis  services.^'* 

B.  Manner  and  Sufficiency''^ — l.  In  General.  The  United  States  statute 
does  not  prescribe  any  signal  to  be  iised  on  a  pilot  boat  when  making  an  olfer  of 
pilot  services,  and  the  light  required  by  the  statute  to  be  carried  by  a  sailing  pilot 
vessel  at  night  is  only  used  to  prevent  collision,  and  incidentally  to  give  notice  of 
the  character  of  such  craft.^'' 

2.  Display  of  Signals.  The  display  of  the  customary  pilot  signals  on  the 
usual  cruising  ground  of  pilot  boats  at  sea,  and  the  visible  approach  of  the  boat 
toward  an  incoming  vessel,  are  a  sufficient  tender  of  off-shore  pilotage  although 
some  statutes  require  tlie  pilot  commissioners  to  declare  by  rule  what  shall  con- 
stitute a  valid  offer  of  pilot  service  by  a  signal  addressed  to  the  eye,  and  in  so 
doing  may  prescribe  the  distance  within  which  such  signal  must  be  made  from 
the  vessel  signaled.''^ 

3.  Exhibition  of  License  or  Warrant.  Under  some  statutes  the  exhibition  of 
a  pilot's  license  or  warrant  to  the  master  of  the  vessel  is  a  necessary  part  of  the 
tender  of  services,  in  order  to  enable  the  pilot  to  recover  for  such  tender.'** 

4.  Tender  to  or  in  Presence  of  Master.  Some  statutes  require  that  the  pilot 
shall  offer  to  the  master  to  take  charge  of  the  vessel,  or  make  such  offer  in  his 


43.  Perkins  v.  Buckley,  120  Mass.  3;  Hunt 
V.  Carlisle,  1  Gray  (Mass.)  257;  Murray  v. 
Clark,  4  Daly  (N.  Y.)  468  [affirmed  in  58 
N.  Y.  G84] ;  Wilson  v.  Mills,  10  Abb.  Pr.  N.  S. 
(N.  Y.)  143;  Wilson  v.  McNamee,  102  U.  S. 
572,  26  L.  ed.  234;  The  Whistler,  13  Fed.  295, 
8  Sawy.  232;  The  Georgia  D.  Loud,  10  Fed. 
Cas.  No.  5,353,  8  Ben.  392 ;  Horton  v.  Smith, 
12  Fed.  Cas.  No.  6,709,  6  Ben.  264. 

Without  jurisdiction  of  state.— In  Wilson 
V.  McNamee,  102  U.  S.  572,  26  L.  ed.  234,  it 
was  held  that  a  pilot  may  recover  pilotage, 
although  his  services  w^ere  tendered  to,  and 
refused  by,  the  master  of  the  vessel  when  she 
was  without  the  jurisdiction  of  the  state. 

"  It  is  the  policy  of  most  pilot  lav/s  to  in- 
duce the  pilots  to  make  an  early  tender  of 
their  services  to  inward  bound  vessels.  .  .  . 
State  boundaries  have  been  sometimes  con- 
sidered as  furnishing  the  outward  limit 
(Peterson  v.  Walsh,  1  Daly  (N.  Y.)  182, 
185),  although  Sandy  Hook  pilots  arc  sought 
for,  and  tlieir  services  taken,  much  farther 
out  than  a  marine  league.  In  France  it  has 
been  adj\K]ged,  in  regard  to  vessels  bound  to 
Havre,  tliat  the  pilots  may  board  such  ves- 
sels at  any  time  or  distance  out,  and  the 
liability  to  take  a  ])ilot  lias  been  adju<lged  to 
attach  to  a  Fi-cnch  ship,  although  she  was 
at  the  time  in  English  waters,  as  at  the 
Downs  (Courcy  Cass.  D.  1866,  p.  303;  Cau- 
niont.  Traits  Pilote  31).  Horton  v.  Smith, 
12  Fed.  (  as.  No.  6,70!),  6  Ben.  264,  267,  per 
Jicncdict,  J. 

44.  Pc(erHf)n  f.  Walsh,  1  Daly  (N.  Y.) 
182  (lioldiiig  tliat  a  tciiilcr  of  Hci'viees  throe 
liundicd  iiiili'.s  at  sea  will  not  entitle  a  pilot 
to  fi'CH  on  refusal  of  liis  Hcrviccs,  uiuhir  the 
sliitiite  requiring  the  inaHtcr  to  accept  the 
]»ilot  wlir)He  Herviccs  are  first  tendered)  ;  The 
Claraniara,  10  Fed.  678,  8  Siiwy.  22;  The 
W.  k  M.  Small,  21  Fed.  CnH.  No.'  12,2()Ui,  8 
iliMi.  52.'!  (holding  tli;il,  I  lii^  tender  of  Hcrvices 
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by  a  Hell  Gate  pilot  as  far  east  as  Block 
Island  is  not  legal,  and  a  refusal  and  sub- 
sequent settlement  with  him  will  not  prevent 
a  pilot,  who  tendered  his  services  off  Oak 
Neck,  from  recovering  half  pilotage,  where 
they  were  refused ) . 

Under  English  laws  for  limits  of  com- 
pulsory pilotage  see  The  Sussex,  [1904]  P. 
236,  9  Aspin.  578,  73  L.  J.  P.  D.  &  Adm.  73, 
90  L.  T.  Rep.  N.  S.  549,  20  T.  L.  R.  381;  The 
Mercedes  de  Larrinaga,  [1904]  P.  215,  73 
L.  J.  P.  D.  &  Adm.  65,  90  L.  T.  Rep.  N.  S. 
520,  20  T.  L.  R.  375;  The  liolar,  [1901]  P.  7, 
9  Aspin.  143,  69  L.  J.  P.  D.  k  Adm.  140,  83 
L.  T.  Eep.  N.  S.  436,  17  T.  L.  R.  17,  49  Wkly. 
Rep.  224;  Reed  v.  Goldsworthy,  9  Aspin. 
529,  90  L.  T.  Rep.  N.  S.  126;  Mersey  Docks, 
etc.,  Bd.  V.  Cunard  Steamship  Co.,  8  Aspin. 
M.  L.  C.  353,  78  L.  T.  Rep.  N.  S.  54. 

45.  Failure  to  tender  at  time  of  high  water 
see  supra,  note  35. 

46.  The  Ullock,  19  Fed.  207,  9  Sawy.  634, 
holding  that  the  usual  signal  by  which  an 
offer  of  pilot  service  is  made  is  the  jack  set 
at  the  main  truck  in  the  daytime,  and  "  flare- 
ups  "  at  night,  and  this  jack  is  usually  the 
ensign  of  the  country  in  which  the  services 
arc  offered.  In  the  United  States  it  is  a 
blue  flag  charged  with  a  star  of  every  state 
then  in  the  Union,  and  called  the  "  Union 
Jack." 

47.  Com.  V.  Ricketson,  5  Mete.  (Mass.) 
412  (under  Rev.  St.  c.  32,  §  24)  ;  Bcebe  v.  The 
Yuinuri,  68  Fed.  930. 

48.  The  Maseotle,  39  Fed.  871  (where  it 
was  held  that  there  was  no  such  speaking  as 
would  entitle*  th<!  pilot  to  |)ilotage)  ;  The  Ul- 
lock, 19  I'Vd.  207,  9  Sawy.  034. 

49.  Till'  Eldridge,  8  Fed.  Cas.  No.  4,332, 
Dcadv  176:  lliiniinoiid  v.  Blake,  10  H.  &  C. 
421,  8  L.  ,1.  K.  B.  ().  S.  140,  5  M.  &  U.  361, 
21  E.  C.  L.  183;  Usher  v.  Lyon,  2  Price 
118. 
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presence  and  hearing,  in  order  to  render  it  a  sulHcient  tender  of  services  within 
the  law.=^» 

5.  Notice  of  Effect  of  Refusal  to  Accept.  As  a  condition  precedent  to  the 
right  to  liold  a  vessel  for  pilotage  fees  for  services  tendered  but  not  accepted,  it 
is  sometimes  provided  that  the  pilot  mnst  inform  the  vessel  that  she  will  be  held 
to  pay  the  regular  fees,  whether  his  services  are  accepted  or  not.^^ 

VIII.  COMPENSATION.^^ 

A.  In  General.  Pilots,  only  licensed  by  state  authority,  are  entitled  to  claim 
off-shore  pilotage,  when  they  comply  with  the  regulations  prescril)ed,  by  perform- 
ing or  tendering  their  services  at  sea,  to  vessels  about  to  enter  port.^'* 

B.  On  Refusal  to  Take  Pilot —  I.  In  General.  Where  the  statute  makes  it 
compulsory  upon  a  master  to  take  a  pilot,  upon  his  refusal  to  accept  a  tender  of 
services,  the  pilot  becomes  entitled  to  half  pilotage,^*  or  full  pilotage,^''  according 
to  the  jirovisions  of  the  statute.^^ 

2.  Acceptance  of  Another  Pilot.    Under  such  statutes  a  subsequent  acceptance 


50.  Chaney  v.  Payne,  1  Q.  B.  712,  1 
G.  &  D.  348,  6  Jur.  79,  41  E.  C.  L.  742 ;  Peake 
f.  Carrington,  2  B.  &  B.  399,  5  Moore  C.  P. 
17C,  CI  E.  C.  L.  201;  Keg.  v.  Chaney,  6  Dowl. 
P.  C.  281.  See  also  Chandler  v.  Doody,  101 
Mass.  267  (under  St.  (1862)  c.  176);  The 
Francisco  Gargiiilo,  14  Fed.  495  (where  there 
was  held  to  have  been  a  sufficient  tender  of 
services).  But  compare  Com.  v.  Ricketson,  5 
Mete.  (Mass.)  412,  set  out  infra,  this  note. 

Merely  asking  the  master  about  to  sail, 
at  tlie  custom-house,  if  he  desired  a  pilot,  and 
an  answer  that  he  did  not  know,  is  not  such 
a  speaking  of  a  ship  and  declining  of  services 
as  entitle  a  pilot  to  half  pilotage  imder  Cal. 
Pol.  Code,  §  2466,  providing  that  when  a 
vessel  is  spoken  to,  outward  or  inward  bound, 
and  the  services  of  a  pilot  declined,  half  pilot- 
age shall  be  paid.  The  Australia,  36  Fed. 
332,  13  Sawy.  200. 

Tender  at  night. —  In  Com.  v.  Ricketson,  .5 
Mete.  (Mass.)  412,  it  was  held  that  under 
Rev.  St.  c.  32,  §  24,  it  is  a  sufficient  offer  of 
a  pilot's  services  in  the  night,  to  a  master 
of  a  vessel  bound  into  Boston  harbor,  if  the 
pilot  approaches  such  vessel,  and  hails  her, 
and  makes  all  the  tender  which  the  time  and 
circumstances  permit,  and  his  hail  is  heard 
on  board,  although  it  is  not  answered.  It  is 
not  necessary  in  such  a  case  that  there  should 
be  an  actual  offer  to  the  master,  and  that  he 
should  have  actual  knowledge  of  such  offer. 

51.  Chandler  v.  Doody,  101  Mass.  267, 
holding  that  under  the  regulations  concern- 
ing pilotage  in  the  schedule  annexed  to  St. 
(1862)  c.  176,  that  "every  vessel  inward 
bound,"  with  certain  exceptions,  "  shall  re- 
ceive the  first  pilot,  holding  a  commission  for 
her  port  of  destination,  that  may  offer  his 
services,  and  shall  be  holden  to  pay  such  pilot 
the  regular  fees  for  pilotage,  whether  his 
services  be  accepted  or  not  .  .  .  and  in  case 
any  vessel  liable  to  pilotage  should  refuse  to 
take  a  pilot,  it  shall  be  the  duty  of  the  pilot 
to  inform  said  vessel  that  she  will  be  holden 
to  pay  the  regular  fees  for  pilotage,  whether 
his  services  are  accepted  or  not,"  the  giving 
of  the  information  by  the  pilot  to  the  re- 
fusing vessel  is  in  every  case  a  condition 
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precedent  to  his  right  to  hold  her  liable  for 
fees;  and  that  it  is  immaterial  what  her 
master  knows  of  the  provisions  of  the  statute 
by  information  from  other  sources. 

52.  Compensation  for  salvage  see  Salvage. 

53.  Cisco  V.  Roberts,  36  N.  Y.  292  [revers- 
ing 6  Bosw.  494] ;  Weldt  v.  The  Howden,  39 
Fed.  877. 

Effect  of  special  agreement. —  In  The 
Alaska,  1  Fed.  Cas.  No.  129,  3  Ben.  391,  it 
was  held  that  where  a  pilot  on  going  aboard 
a  vessel  assented  to  the  proposition  of  the 
master  that  his  employment  should  not  com- 
mence until  the  vessel  reaches  pilot  ground, 
he  is  only  entitled  to  in-shore  pilotage,  where 
he  did  not  actually  take  charge  of  the  vessel 
until  it  reached  pilot  ground. 

Compensation  of :  Licensed  wrecker  see 
infra,  note  65.  Substitute  of  pilot  see  infra, 
note  65. 

Failure  to  file  bond  affecting  right  to  re- 
cover compensation  see  supra,  V. 

54.  The  William  Law,  14  Fed.  792;  The 
Glenearno,  7  Fed.  604,  7  Sawy.  200;  The 
Traveler,  24  Fed.  Cas.,  No.  14,147,  6  Ben.  280. 

55.  Martin  v.  Hilton,  9  Mete.  (Mass.) 
371. 

56.  Com.  V.  Ricketson,  5  Mete.  (Mass.) 
412;  Gerrish  v.  Johnson,  46  N.  C.  335;  The 
Edith  Godden,  25  Fed.  511;  The  Whistler,  13 
Fed.  295,  8  Sawy.  232;  Camp  v.  The  Mar- 
cellus,  4  Fed.  Cas.  No.  2,347,  1  Cliff.  481. 

Obligation  to  take  pilot  see  supra,  VI. 

Nature  of  obligation  to  pay. — "  The  su- 
preme court,  in  the  cases  of  Pacific  Mail 
Steamship  Co.  v.  Joliffe,  2  WaU.  (U.  S.)  450, 
457,  17  L.  ed.  805,  and  of  Ex  p.  McNiel,  13 
Wall.  (U.  S.)  236,  242,  20  L.  ed.  624,  has 
expressly  declared  that  the  obligation  to  pay 
these  pilotage  fees  under  state  statutes,  where 
the  pilot's  services  are  tendered  and  refused, 
is  a  liability  upon  a  contract  implied  by  the 
statute."  The  Edith  Godden,  25  Fed.  511. 
The  compensation  allowed  for  pilotage  fees 
when  a  pilot  tenders  his  services  and  the 
same  are  refused  are  not  considered  as  a 
duty  (Coolev  V.  Philadelphia,  12  How. 
(U.  S.)  299,  *314,  13  L.  ed.  996),  an  impost 
duty  (State  v.  Penny,  19  S.  C.  218,  222),  or  an 
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of  another  pilot  does  not  destroy  the  master's  obligation  to  pay  the  fees  of  the 
pilot  first  tendering  his  services.''''' 

3.  On  Outward-Bound  Vessel.  Under  some  statutes  the  qualification  is  made 
that  a  pilot  tendering  his  services  to  an  outward  bound  vessel  is  entitled  to  no 
compensation  if  his  services  are  refused,^^  unless  he  is  the  pilot  vi'ho  brought  iier 
into  port,  or  tendered  his  services  and  was  refused.''^ 

C.  Persons  Liable.  The  statutes  usually  provide  that  pilotage  fees  are  to  be 
paid  by  and  are  recoverable  from  the  master  or  ovrners  of  the  vessel ;  and  they 
sometimes  make  the  agent"  or  consignee*^  liable. 

D.  Amount —  l.  In  Absence  of  Statutory  Provisions.  Where  no  rate  is  fixed 
by  statute  for  fees  payable  to  pilots,  they  are  entitled  to  be  paid  a  reasonable 
revpard  for  the  services  performed  by  theni.*^ 

2.  Fixed  by  Statute.  Where  the  rate  of  pilotage  is  fixed  by  law,  pilots  are  not 
allowed  to  make  contracts  for  fees  at  other  rates.^*  Some  statutes  provide  that  for 
every  day  of  detention  in  the  harbor  of  an  outward-bound  vessel,  after  the  pilot 
has  been  engaged,  and  for  every  day  of  detention  of  an  inward-bound  vessel,  by 
ice,  longer  than  two  days  for  passage  from  sea  to  wharf,  a  designated  amount  shall 
be  added  to  the  pilotage.^^ 


impost  or  duty  (Collins  v.  Distressed,  etc., 
Pilots  Relief  Soc,  73  Pa.  St.  194,  197). 

57.  Thompson  v.  Spraigue,  69  Ga.  409,  47 
Am.  Rep.  760;  O'Brien  v.  De  Larrinaga,  49 
S.  C.  497,  27  S.  E.  481;  The  Barnwell  v. 
Marshall,  70  Fed.  331,  17  C.  C.  A.  136  [af- 
firming 68  Fed.  228] ;  The  Nevada,  18  Fed. 
Cas.  No.  10,130,  7  Ben.  386. 

No  requirement  to  take  first  pilot. —  In  Gil- 
lespie V.  Zittlosen,  60  N.  Y.  449,  it  was  held 
that  N.  Y.  Acts  (1857),  c.  243,  §  29,  do  not 
require  a  vessel  to  take  the  first  pilot  offer- 
ing his  services,  or,  in  case  of  refusal,  to  pay 
him  pilotage,  but  states  only  when  no  pilot 
is  taken  that  this  liability  is  imposed.  Where 
therefore  after  refusal  to  take  the  first  pilot 
another  is  taken,  the  former  cannot  recover 
pilotage  under  the  statute. 

58.  Meissner  v.  Stein,  72  Ga.  234;  Camp 
V.  The  Marcellus,  4  Fed.  Cas.  No.  2,347,  1 
Clifl".  481.  See,  however,  Martin  v.  Wither- 
spoon,  135  Mass.  175,  holding  that  the  gov- 
ernor and  council  have  power  to  require  ves- 
sels which  are  liable  to  pilotage,  when  inward 
bound,  to  pay  pilotage  to  a  pilot  off'ering 
when  outward  bound,  whether  his  services 
are  accepted  or  not. 

59.  Wriglit  V.  Lake,  75  Ga.  219. 

60.  Hunt.  V.  Mickey,  12  Mete.  (Mass.)  346. 

If  one  part-owner  of  a  steamer  contract  in 
his  own  nunie  with  the  pilot,  the  others  will 
be  liable  to  the  latter.  Carlisle  v.  The  Eu- 
dora,  5  La.  Ann.  15. 

Where  there  is  no  statutory  provision  gov- 
erning Die  matter  both  master  and  owner  arc 
]ia))](!  for  j)ilotage  fees.  Hunt  v.  Mickey,  12 
Mote.  (Mass.)  .340. 

61.  Mason  v.  Ingraham,  10  Fed.  Cas.  No. 
9,238,  C  Ben.  81,  holding,  however,  that  in 
order  to  cliarge  a  person  with  liability  as 
agent  for  lialf  ])ilotiig(',  .a  tender  of  services 
having  l)cen  made,  under  a  sliifnte  making 
Buch  fee  dne  and  reeovern))le  fiom  agent 
of  tlie  vcHHcl,  it  is  nee(!HHary  io  hIiow  that  the 
Rf^'cnt  liail  Home  connection  willi  (lie  vessel  at 
t)i''  f  inic. 

62.  (Jil).!Hi)ie      Winbcrg,  4  Daly  (N.  Y.) 
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318,  where  it  was  held  that  defendant  was 
the  consignee  within  the  meaning  of  the  act 
and  that  the  action  was  properly  brought 
against  him. 

Such  a  state  statute  does  not  affect  the 
jurisdiction  in  admiralty,  but  only  gives  an 
additional  remedy  against  the  third  person. 
The  George  S.  Wright,  10  Fed.  Cas.  No.  5,340, 
Deady  591. 

63.  Baton  Rouge,  etc..  Packet  Co.  v. 
George,  128  Fed.  914,  63  C.  C.  A.  640;  Love 
V.  Hinckley,  15  Fed.  Cas.  No.  8,548,  Abb. 
Adm.  436.  And  see  Mepham  v.  Biessel,  9 
Wall.  (U.  S.)  370,  19  L.  ed.  677  (where  the 
court  below  had  fixed  the  wages  of  a  person 
who  had  served  for  four  months  as  captain 
and  pilot  at  nine  hundred  dollars  per  month, 
and  the  supreme  court  declined  to  change  the 
amount  allowed)  ;  The  Lud  Keefer,  49  Fed. 
050  (holding  that  where  a  steamboat  bound 
from  Pittsburg,  Pa.,  to  Louisville,  Ky.,  en- 
gages pilots  without  the  written  contract  re- 
quired by  U.  S.  Rev.  St.  (1878)  §  4520  [U.  S. 
Comp.  St.  (1901)  p.  3073],  she  is  liable 
under  U.  S.  Rev.  St.  (1878)  §  4521  [U.  S. 
Comp.  St.  (1901)  p.  3073]  for  the  highest 
wages  shown  to  have  been  voluntarily  paid 
at  Pittsburg  for  any  pilot  for  a  similar  voy- 
age during  the  three  months  preceding). 

The  substitute  of  a  pilot  must  be  a  regular 
branch  or  deputy  pilot;  otherwise  he  is  not 
entitled  to  the  fees,  although  perhaps  the  sub- 
stitute or  his  principal  might  have  an  action 
against  the  ship-owner  on  a  quantum  meruit 
for  the  services  performed.  Shepherd 
Mitchill,  10  Johns.  (N.  Y.)  112. 

Licensed  wreckers. —  It  is  the  duty  of  li- 
censed wreckers  to  ofl'er  their  services  as 
pilois  to  vessels  in  need  of  pilotage,  whether 
such  vessels  ask  for  a  ])ilot  or  not,  and,  in 
the  absence  of  a  S|)ecial  agreement,  recovery 
may  be  had  of  a  reasoniible  compensation  for 
such  services.  The  y\ng(din(\  1  I'Vd.  Cas.  No. 
385. 

64.  Seliellonger  r.  Pluladelphia,  19  Phila. 
(Pa.)  471. 

65.  Nicolay  V.  The  Franco,  50  Fed.  125. 
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3.  Extra  Allowance.  Pilots  are  entitled  to  a  reasonably  extra  compensation,  to 
be  fixed  by  the  court,  for  the  increased  responsibility  and  effort  incurred  in  con- 
sequence of  the  crippled  condition  of  a  vessel.*'^  So  for  services  rendered  in  mov- 
ing or  transferring  vessels  in  the  harbor,  pilots  may  by  statute  be  allowed  a 
designated  extra  compensation." 

E.  Actions  —  1.  Jurisdiction.  Admiralty  lias  jurisdiction  of  suits  for  pilotage 
fees."^ 

2.  Nature  of  Action.  Admiralty  has  jurisdiction  to  enforce  the  obligation  to 
pay  pilotage  fees  by  any  appropriate  form,  whether  in  rem  or  in  ].yersonam?^ 

3.  Defenses.  On  a  libel  by  a  pilot  for  wages,  where  the  services  were  ren- 
dered under  several  distinct  contracts,  tlie  right  to  set  up  damages  caused  by  tlie 
pilot's  negligence  as  a  defense  is  confined  to  the  wages  earned  under  the  particular 
contract  during  the  performance  of  which  the  negligence  occurred .''^^  In  a  suit 
to  recover  half  pilotage  by  a  pilot  on  offer  of  services  and  a  refusal  thereof,  it 
cannot  be  shown  as  a  defense  that  the  pilot  does  not  keep  a  sufficient  boat  on  the 
bar  to  cruise  for  vessels,  or  to  supply  vessels  in  distress  with  provisions  and 
water. ''^ 

4.  Parties."  An  action  to  rec:)ve''  pilotage  fees,  where  the  pilot's  services  are 
refused,  may  be  brought  by  the  pilot  in  his  own  name.''' 

5.  Pleading.'^  In  a  suit  for  pilotage  fees  against  the  owner  of  a  vessel  who 
has  refused  to  accept  the  pilot's  services,  the  petition  is  not  defective  because  it 
fails  to  allege  whether  the  vessel  was  coastwise  or  foreign ;  and  if  the  vessel  is 


66.  Flanders  v.  Tripp,  9  Fed.  Cas.  No. 
4,854,  2  Lowell  15;  Love  v.  Hinckley,  15 
Fed.  Cas.  No.  8,548,  Abb.  Adm.  430;  The 
Susan,  23  Fed.  Cas.  No.  13,630,  1  Sprague 
499  (holding  that  when  a  vessel  is  in  such 
peril  as  to  be  the  subject  of  salvage  service, 
a  pilot,  by  the  general  law,  is  not  bound  to 
give  his  aid  for  mere  pilotage)  ;  The  Warner, 
29  Fed.  Cas.  No.  17,193  (where  a  ship  had 
lost  her  rudder,  bowsprit,  fore  topgallant 
mast,  main  topgallant  mast,  and  had  rigged 
temporary  substitutes.  A  pilot  took  charge 
of  her  sixty  miles  outside  Sandy  Hook,  bear- 
ing E.  S.  E.,  and  navigated  lier  to  within 
fifteen  miles  of  the  Hook,  when  a  steamboat 
took  her  in  tow.  The  ship  had  on  board 
some  sixty  passengers,  and  it  was  held  that 
the  pilot  was  entitled  to  one  hundred  dollars 
over  and  above  regular  off-shore  pilotage,  on 
account  of  the  superadded  responsibility,  haz- 
ard, and  risk,  resulting  from  the  disabled  con- 
dition of  the  vessel)  ;  The  Santiago,  9  Aspin. 
147,  70  L.  J.  P.  D.  &  Adm.  12,  83  L.  T.  Rep. 
N.  S.  439,  17  T.  L.  E.  22. 

67.  The  Cervantes,  135  Fed.  573.  See  also 
The  Clan  Grant,  12  P.  D.  139,  6  Aspin.  144, 
56  L.  J.  P.  D.  &  Adm.  62,  57  L.  T.  Eep.  N.  S. 
124,  35  Wkly.  Eep.  670. 

68.  Admiralty  jurisdiction,  practice,  and 
procedure  generally  see  Admiralty,  1  Cyc. 
797  ei  seq. 

69.  See  Admiealty,  1  Cyc.  831,  text  and 
note  58.  See  also  The  Edith  Godden,  25  Fed. 
611  [overruling  Leitch  v.  The  George  Law, 
15  Fed.  Cas.  No.  8,223,  6  Am.  L.  Eeg.  368; 
The  Eobert  J.  Mercer,  20  Fed.  Cas.  No. 
11,891,  1  Sprague  284]. 

Admiralty  jurisdiction  not  exclusive  see 
Admiralty,  1  Cyc.  812  note  47.  See  also 
Hobart  v.  Drogan,  10  Pet.  (U.  S.)  108,  9" 
L.  ed.  363;  The  Wave  v.  Hyer,  29  Fed.  Cas. 
No.  17,300,  2  Paine  131. 


A  New  Jersey  pilot  may  sue  in  the  federal 
courts  of  New  York  for  pilotage  services 
rendered  in  New  York  waters.  Eeardon  v. 
Arkell,  59  Fed.  624,  holding  that  U.  S.  Rev. 
St.  (1878)  §§  4235,  4236  [U.  S.  Comp.  St. 
(1901)  p.  2903)  by  implication  make  appli- 
cable, in  favor  of  pilots,  the  laws  of  either 
New  York  or  New  Jersey. 

70.  The  Edith  Godden,  25  Fed.  511  {cit- 
ing Ex  p.  McNiel,  13  Wall.  (U.  S.)  236,  20 
L.  ed.  624;  The  William  Law,  14  Fed.  792; 
The  California,  4  Fed.  Cas.  No.  2,312,  1  Sawv. 
463,  467;  The  George  S.  Wright,  10  Fed.  Cas. 
No.  5,340,  Deady  591],  by  reason  of  the  fact 
that  the  obligation  is  one  of  contract.  See 
supra,  note  56.  See  also  Admiralty,  1  Cyc. 
846  et  seq. 

A  libel  in  rem  may  be  maintained  for  fees 
allowed  for  pilotage  services  tendered  in  ac- 
cordance with  the  provisions  of  a  state  stat- 
ute, but  declined  by  the  master  of  the  vessel. 
The  Alzena,  14  Fed.  174.  See  also  McDonald 
V.  Prioleau,  44  Fed.  769;  The  Bee,  Dods.  498. 
"  The  right  to  enforce  such  claims  by  libel 
in  rem  has  been  repeatedly  sustained,  even 
where  the  state  statute  did  not,  in  express 
terms,  make  the  vessel  liable.  The  Lord 
Clive,  10  Fed.  135;  The  Glenearne,  7  Fed. 
604,  7  Sawy.  200 ;  The  Edith  Godden,  25  Fed. 
511." 

71.  McDonald  v.  The  Tom  Lvsle,  48  Fed. 
690. 

72.  The  Alcalde,  30  Fed.  133,  holding  that 
any  failure  or  dereliction  in  this  respect  can 
only  be  inquired  into  before  the  commission- 
ers who  may  in  a  proper  case  deprive  the 
pilot  of  his  warrant. 

73.  See  also  Admiralty,  1  Cvc.  850  et  seq. 

74.  Wilson  v.  Mills,  10  Abb.  Pr.  N.  S. 
(N.  Y.)  143. 

75.  See  also  Admiealty,  1  Cyc.  853  et  seq. ; 
and  Pleading. 
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exempt  from  the  pavment  of  such  fees,  it  is  a  matter  of  defense,  to  be  set  up  by 
plea.™ 

6.  Evidence"  —  a.  Burden  of  Proof.  In  an  action  for  pilotage,  where  the 
right  of  action  is  claimed  to  have  arisen  by  reason  of  a  tender  of  services  and  a 
refusal  thereof,  the  libellant  must  show  a  tender  of  services  and  that  no  pilot  was 
employed.™ 

b.  Admissibility.  The  situation  of  a  ship  at  the  time  the  pilot  takes  cliarge 
of  her  is  a  matter  of  fact,  and  may  be  proved  Ijy  parol.''^  Parol  evidence  it;  like- 
wise admissible  to  show  the  boundaries  of  a  harbor  or  port.** 

e.  Weight  and  Sufficiency.  The  admiralty  court  will  determine  facts  upon 
principles  which  govern  trials  by  jury.^^ 

F.  Lien^^  —  l.  In  General.  By  the  general  maritime  law  a  pilot  has  a  lien 
upon  a  vessel  for  services  actually  rendered.^^    However,  in  the  absence  of  stat- 


76.  Hagan  v.  Townsend,  118  Ga.  682,  45 
S.  E.  478,  where  the  allegations  of  the  peti- 
tion Avere  held  to  be  sufficient  to  show  tender 
of  services  under  circumstances  which  ordi- 
narily require  a  vessel  to  accept  the  same. 

77.  See  also  Admiralty,  1  Cyc.  882  et  seq.; 
Evidence,  16  Cyc.  821  et  seq. 

78.  The  Nellie  Husted,  17  Fed.  Cas.  No. 
10,098,  9  Ben.  42. 

Slight  circumstances,  however,  will  be 
sufficient  to  warrant  the  inference  that  no 
pilot  was  employed.  Such  inference  may  be 
drawn  from  the  fact  that  when  the  libellant 
presented  his  bill,  the  master  of  the  ship 
said  it  was  all  right,  no  evidence  being  offered 
to  show  that  a  pilot  was  employed.  The 
Nellie  Husted,  17  Fed.  Cas.  No.  10,098,  9 
Ben.  42. 

Where  the  evidence  fails  to  show  a  refusal 

by  the  master  to  accept  the  services  of  the 
pilot,  whom,  under  the  law,  he  was  bound  to 
employ,  a  libel  filed  by  such  pilot  to  recover 
the  value  of  his  services,  which  were  never 
rendered,  will  be  dismissed.  The  Harriet  S. 
Jackson,  32  Fed.  110;  The  Talisman,  2'6  Fed. 
Ill;  The  Thomas  Turrall,  23  Fed.  Cas.  No. 
13,932,  6  Ben.  404. 

79.  Shepherd  v.  Mitchill,  10  Johns.  (N.  Y.) 
112. 

80.  Martin  v.  Hilton,  9  Mete.  (Mass.) 
371. 

81.  Clark  v.  The  Euth,  39  Fed.  128; 
The  Thomas  Turrall,  23  Fed.  Cas.  No.  13,932, 
6  Ben.  404;  The  Enterprise,  2  Hagg.  Adm. 
178  note;  The  General  Palmer,  2  Hagg.  Adm. 
170. 

Two  witnesses  contradicting  one. —  Where 
the  solo  question  arising  on  a  libel  by  a  ])ilot 
for  wages  is  as  to  when  the  charterers  in- 
formed the  libellant  that  he  was  to  look  to 
one  of  tlu!  eliai'terers  individually  for  pay- 
ment, and  the  two  charterers  directly  contra- 
dict the  libtillant,  tliore  being  no  other  wit- 
nesses on  that  ])0)nt,  the  witnesses  being 
equally  woi-lhy  of  credit,  the  weight  of  evi- 
dence is  against  the  lilM^llant.  Clark  V,  Tho 
lluth,  39  128.    A  claim  for  ])il()tago  for 

a  tender  and  refusal  of  Ho-viccis,  supported 
only  Ijy  the  oath  of  the  ])ilo(,  anil  (contra- 
dicted by  two  wii.neHHCH  from  the  other  ves- 
Hr-l,  ciinnfil  be  HiiHtjiJricd  wlu')'(c  t1ie  |)ilot,  might 
liave  |)ro<liiC!C(l  oilier  witiieHHcs  to  corroliorat e 
liiH  tesl.imony,  wIiohi;  al)Henc(!  ]h:  did  not  ae- 
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count  for.  The  Thomas  Turrall,  23  Fed.  Cas. 
No.  13,932,  6  Ben.  404. 

Insufficient  to  show  usage. —  In  Love  v. 
Hinckley,  15  Fed.  Cas.  No.  8,548,  Abb.  Adm. 
430,  the  proofs  were  held  not  to  show  a  usage 
of  charging  and  paying  double  fees  as  a  legal 
right,  even  for  services  rendered  to  a  vessel 
in  distress. 

82.  Maritime  lien  generally  see  Maritime 
Liens,  26  Cvc.  743. 

83.  Page  "v.  Long,  4  B.  Mon.  (Ky.)  121; 
Perkins  v.  O'Mahoney,  131  Mass.  546;  Flan- 
nery  v.  The  Alexander  Barkley,  83  Fed.  846 
[affirming  11  Fed.  994]  ;  The  Atlas,  42  Fed. 
793;  The  Pirate,  32  Fed.  486;  The  Marv 
Elizabeth,  24  Fed.  379  [following  The  Wan- 
derer, 20  Fed.  655,  4  Woods  25] ;  Johnson  v. 
The  Anne,  13  Fed.  Cas.  No.  7,370  [reversing 
1  Fed.  Cas.  No.  412,  1  Mason  508] ;  The 
Maria  Theresa,  16  Fed.  Cas.  No.  9,082;  The 
Robert  J.  Mercer,  20  Fed.  Cas.  No.  11,891,  1 
Sprague  284. 

Priority  of  lien  see  Maritime  Liens,  26 
Cyc.  802  et  seq.,  and  particularly  805.  In 
Flannery  v.  The  Alexander  Barkley,  83  Fed. 
840  [affirming  11  Fed.  994],  holding  that  a 
decree  for  pilot's  wages  is  entitled  to  be  first 
paid  out  of  the  proceeds  of  a  tug,  as  against 
a  decree  for  damages  to  her  tow  by  strand- 
ing, where  it  appears  that  the  stranding  was 
not  caused  by  the  pilot's  negligence,  but  by 
the  negligence  of  the  tow's  master. 

Master  of  a  vessel  acting  as  pilot  has  no 
lien  upon  a  vessel  for  services  as  a  ])ilot, 
where  he  acts  in  both  capacities,  that  is,  as 
master  when  in  port,  and  pilot  when  run- 
ning. The  Willamette  Valley,  76  Fed.  838; 
The  Eolian,  8  Fed.  Cas.  No.  4,504,  1  Biss. 
321  [disliviiitishiiKi  Logan  v.  The  ^Eolian,  16 
Fed.  Cas.  No.  8,465,  1  Bond  267]. 

Pilot's  right  of  action  against  the  master 
for  his  fees  is  not  taken  away  by  a  statute 
giving  a  lien  on  a  vessel.  Perkins  v.  O'Ma- 
honey, 131  Mass.  546. 

Where  the  sheriff,  by  virtue  of  a  writ  of 
execution,  seized  a  steamboat,  and  after  tak- 
ing actual  ])OHsession,  ran  the  boat  a  few 
days  wilJiout  tlio  couscnt  or  knowledge  of  the 
owner,  it  was  held  that  one  who  acted  as 
master  and  |)il<)t  during  thiu  (imo  must  look 
to  tlin  Hh(\rilV  for  his  conipensatlon,  and  had 
no  li(m  against  the  boat.  Parker  r.  Tho 
Utile  Acme,  43  Fed.  925. 
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ute,^*  in  case  tliere  has  been  no  service  rendered,  and  no  contract  for  service,  but 
merely  a  case  of  volunteered  services  tendered  and  refused,  no  lien  is  created  on 
the  vessel.^^ 

2.  Delay  in  Enforcement.  The  delay  to  enforce  a  maritime  lien  which  will 
warrant  its  being  postponed  to  subsequent  liens  acquired  without  notice  is  gov- 
erned by  the  same  rule  which  applies  to  claims  for  repairs  and  supplies.^"  And, 
as  in  case  of  other  maritime  liens,  where  such  lien  is  not  enforced  after  reasonable 
opportunity,  it  is  waived  as  against  an  innocent  purchaser.^^ 

G.  Recovery  of  Fees  Ilieg^ally  Collected.  Pilot  commissioners  are  liable 
in  their  corporate  capacity  in  an  action  for  money  had  and  received  for  pilotage 
dues  illegally  coUected.^^ 

IX.  AUTHORITY  AND  FUNCTIONS. 

A  pilot  is  an  officer  of  the  ship  when  on  board  in  the  exercise  of  his  duty,  and 
the  crew  are  bound  to  obey  his  orders  as  such ;  but  when  the  captain  is  on  board 
he  is  master,  and  the  orders  of  the  pilot  are  considered  the  master's.^^  And  a 
pilot  employed  to  take  a  ship  out  of  port  and  remain  with  her  and  bring  her  in 
on  the  return  vo^'age,  for  an  agreed  compensation,  is  as  much  subject  to  the 
authority  of  the  master  as  to  discipline  as  any  member  of  the  ship's  company, 
although  he  is  not  liable  to  do  ship's  duty  except  when  in  charge  of  her  as  pilot.™ 


84.  The  Kalmar,  14  Fed.  Cas.  No.  7,601,  10 
Ben.  242. 

85.  Leitch  v.  The  George  Law.  15  Fed. 
Cas.  No.  8,223;  The  Robert  J.  Mercer,  20 
Fed.  Cas.  No.  11,981,  1  Sprague  284. 

86.  The  Dubuque,  7  Fed,  Cas.  No.  4,110,  2 
Abb.  20.  See  also  Maritime  Liens,  26  Cyc. 
793  et  seq. 

Lien  was  held  not  to  have  been  waived  in 
The  Louie  Dole,  14  Fed.  862,  11  Biss.  479; 
The  Argo,  1  Fed.  Cas.  No.  515,  7  Ben.  304; 
McAllister  v.  The  Sam  Kirkness,  15  Fed.  Cas. 
No.  8,658,  1  Bond  369, 

87.  The  Seminole,  42  Fed.  924;  The  Arti- 
san, 2  Fed.  Cas.  No.  567,  8  Ben.  538;  Risher 
V.  The  Frolic,  20  Fed.  Cas.  No.  11,856,  1 
Woods  92.  See  also  Majesitime  Liens,  26 
Cyc,  794, 

88.  Cumberland  R.,  etc.,  Co.  v.  St,  John 
Pilot  Com'rs,  37  N.  Brunsw.  406,  holding  that 
payment  of  such  dues,  under  protest,  is  not 
a  voluntary  pajTnent  and  may  be  sued  for, 
although  they  have  been  paid  over  to  the 
pilots,  and  the  commissioners  have  no  funds 
or  resovirces  to  satisfy  a  judgment. 

Recovery  of  money  involuntarily  paid  see 
Payment',  ante,  p.  1303  et  seq. 

89.  Camp  v.  The  Marcellus,  4  Fed.  Cas.  No. 
2,347,  1  Cliff.  481  [affirmed  in  1  Black  414,  17 
L.  ed.  217] ;  U.  S.  v.  Forbes,  25  Fed.  Cas.  No. 
15.129.  Crabbe  558;  U.  S.  v.  Lynch,  26  Fed. 
Cas.  No,  15,648,  2  N,  Y,  Leg,  6bs.  51. 

Pilots  of  coal  boats,  in  Arkansas,  in  the 
absence  of  the  owners  or  supercargoes,  exer- 
cise the  powers  and  duties  of  captains  or 
commanders.  Their  authority  over  the  boat 
and  cargo  ia,  imder  ordinary  circumstances, 
limited  to  the  mere  duty  of  transportation 
and  preservation ;  but  under  circimistances 
of  great  emergency,  as  in  the  case  of  wreck 
and  imminent  danger  of  an  entire  loss,  they 
have  authority  to  dispose  of  the  boat  and 
cargo  from  the  very  nature  and  necessity  of 
the  case.    Marlatt  v.  Clary,  20  Ark.  251. 


Pilot  not  an  agent  of  the  charterers  who 
paid  pilotage  fees  see  Fraser  v.  Bee,  17 
T.  L.  R.  101,  49  Wkly.  Rep.  336. 

Under  English  laws  authority  of  pilot  see 
The  Tactician,  [1907]  P.  244,  76  L.  J.  P.  D. 
&  Adm,  80,  23  T,  L,  R,  369;  The  Prins  Hen- 
drik,  [1899]  P,  177,  8  Aspin,  548,  08  L.  J.  P. 
D.  &  Adm,  86,  80  L,  T,  Rep.  N.  S.  838. 

90.  Martin  v.  Farnsworth,  33  N.  Y.  Super. 
Ct.  246;  Beataugh  v.  Nicholson,  2  Fed.  Cas. 
No.  1,194, 

The  relation  between  the  owner  or  master 
and  pilot,  as  that  of  master  and  employee, 

is  not  changed  by  the  fact  that  the  selection 
of  the  pilot  is  limited  to  those  who  have  been 
found  by  examination  to  possess  the  requisite 
knowledge  and  skill,  and  have  been  licensed 
by  the  government  inspectors,  Sherlock  v. 
Ailing,  93  U.  S.  99,  23  L.  ed.  819,  Field,  J., 
delivering  the  opinion  of  the  court. 

Recovery  by  pilot  for  personal  injuries. — 
There  is  no  implied  contract  between  the 
owners  of  a  ship  and  a  pilot  whom  they  are 
compelled  to  employ  that  the  pilot  shall 
take  upon  himself  the  risk  of  injury  from 
the  negligence  of  the  ship-owners'  servants; 
and  an  action  will  lie  by  the  pilot  against 
the  ship-owners  for  injuries,  caused  to  him, 
whilst  acting  as  pilot  on  board  their  vessel, 
by  the  negligence  of  their  servants.  Smith 
f.  Steele,  L.  R.  10  Q.  B.  125,  2  Aspin.  487, 
44  L.  J.  Q.  B.  60,  32  L.  T.  Rep.  N.  S,  195, 
23  Wkly,  Rep,  388,  Where  a  pilot  was 
ordered  by  the  master  to  leave  the  quarter- 
deck, and  he  refused  to  do  so,  and  the  mas- 
ter undertook  to  put  him  off,  but  he  used 
force  enough  to  throw  him  on  the  deck, 
this  was  a  trespass  for  which  the  master  is 
liable  to  the  pilot  in  damages,  and  the 
master  was  not  justified  in  ordering  the 
pilot  ashore  thereupon  and  leaving  him,  and 
the  latter  was  entitled  to  recover  his  full 
agreed  wages,  Beataugh  v.  Nicholson,  2  Fed. 
Cas.  No.  l"l94. 
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When  a  pilot  takes  charge  of  a  vessel  at  sea,  to  bring  her  into  port,  his  duty  is  to 
stay  by  her,  unless  discharged,  until  she  reaches  lier  destination  or  some  place  of 
safety." 

X.  Degree  of  Care  and  Skill  required. 

_  A  pilot  should  have  a  thorough  knowledge  of  navigation,  charts,  and  the  sig- 
nificance of  fixed  and  permanent  liglits,  and  the  pecuHarities  of  wind  and  tide  in 
the  waters  in  which  lie  is  licensed.^^  Wlien  a  pilot,  in  piloting  his  vessel,  has 
used  his  best  skill  and  judgment,  he  is  not  liable  for  her  loss,  although  the  result 
shows  that  his  best  judgment  was  wrong.^^ 

XI.  LIABILITY  FOR  NEGLIGENCE.^* 

A  pilot  is  responsible  to  the  owner  of  a  vessel  for  negligence  or  default  in 
performance  of  his  duty.^^  Such  negligence  is  a  marine  tort  within  the  jurisdic- 
tion of  a  court' of  admiralty .^"^    A  pilot,  however,  is  not  an  insurer.    He  is  only 


91.  Sideracudi  v.  Mapes,  3  Fed.  873. 

92.  Harrison  v.  Hughes,  125  Fed.  860,  60 
C.  C.  A.  442  [affirming  110  Fed.  545]; 
White  V.  The  Lavergne,  2  Fed.  788;  The 
Washington  v.  The  Saluda,  29  Fed.  Cas.  No. 
17,232. 

Thus  a  constant  and  familiar  acquaintance 
with  the  towns,  banks,  trees,  etc.,  and  the 
relation  of  the  channel  to  them,  and  of  the 
snags,  sand-bars,  sunken  barges,  and  other 
dangers  of  the  river  as  they  may  arise,  is 
essential  to  the  character  of  a  pilot  on  the 
navigable  rivers  of  the  interior.  Atlee  v. 
Northwestern  Union  Packet  Co.,  21  Wall. 
(U.  S.)  389,  22  L.  ed.  619  (where  a  pilot 
who,  although  engaged  for  many  years  in 
navigating  a  part  of  the  Mississippi  river, 
had  not  made  a  trip  over  that  part  for  fif- 
teen months  previous  to  the  one  which 
he  was  now  making,  and  from  ignorance  of 
its  existence  ran  his  vessel  against  a  pier, 
which  had  been  built  in  the  river  since  he 
had  last  gone  up  or  down  it,  and  he  was 
held  to  be  in  fault  for  want  of  knowledge 
of  the  pier)  ;  Marts  v.  The  Oceanic,  74  Fed. 
642,  20  C.  C.  A.  574;  McDonald  v.  The  Tom 
Lysle,  48  Fed.  690. 

93.  Wilson  v.  Charleston  Pilots'  Assoc.,  57 
Fed.  227  (holding  that  a  pilot  is  not  liable 
for  damage  to  the  vessel  in  his  charge  vuiless 
caused  by  his  failure  to  use  ordinary  dili- 
gence, that  is,  the  degree  of  skill  commonly 
possessed  by  otliers  in  the  same  employment); 
McDonald  'r.  Tlic  Tom  Lysle,  48  Fed.  C90; 
Mason  r.  lOrvine,  27  Fed.  459. 

94.  Liability  of  pilot  association  sec  infra, 
XIV. 

Negligence  causing  collision  see  Collision, 
7  Cyc.  290. 

95.  Georqia. —  Pilotage  Com'rs  v.  Low, 
R.  M.  Cliarlt.  298. 

Indiana. —  Hlade  V.  State,  2  Ind.  33. 
Masmcliunctln. —  Heridia  v.  Ayres,  12  Pick. 
334. 

I'cnnajjlvama. —  Jlice  v.  Kuglcr,  0  Whart, 
330. 

United  Htatca. —  The  China  v.  Walsh,  7 
Wall.  53,  08,  19  L.  cd.  (57;  Donald  v.  Cny, 
127  Ki'd.  228;  WilHon  v.  CIiiiiIchIoii  Pildts' 
Ahhoc,  57  Kcil.  227;  McDoniild  v.  'I'lut  Tom 
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Lysle,  48  Fed.  690;  Sideracudi  v.  Mapes,  3 
Fed.  873;  The  William  Cox,  3  Fed.  645; 
Mason  v.  The  William  Murtaugli,  3  Fed.  404 ; 
Santiago  v.  Morgan,  21  Fed.  Cas.  No.  12,331. 

See  39  Cent.  Dig.  tit.  "  Pilots,"  §  19. 

Towing  in  a  gale. —  In  The  William  Cox,  3 
Fed.  645,  it  was  held  that  it  is  negligence  in 
both  the  pilot  of  a  tug  and  the  master  of  an 
open,  loaded  boat  to  attempt  to  tow  such  a 
boat  across  the  bay  of  New  York  in  a  gale 
of  wind. 

No  negligence  shown. —  See  The  Wallace,  32 
Fed.  672  (where  it  was  held  that  no  negli- 
gence on  the  part  of  the  pilot  was  shown,  and 
that  he  was  entitled  to  his  pilotage  fees)  ; 
The  Governor  Newell,  31  Fed.  362,  12  Sawy. 
457  (where  the  charge  of  negligence  was  held 
not  to  have  been  proved ) . 

Contributory  negligence. —  The  master  of  a 
towed  boat  is  not  chargeable  with  contrib- 
utory negligence  in  acquiescing  in  the  ex- 
posure of  such  boat  to  an  unnecessary  peril 
by  the  tug-boat  pilot,  unless  the  danger  about 
to  be  incurred  is  very  obvious.  White  V.  The 
Lavergne,  2  Fed.  788. 

96.  Sideracudi  v.  Mapes,  3  Fed.  873. 
See,  however.  Flower  v.  Bradley,  2  Aspin. 
489,  44  L.  J.  Exch.  1,  31  L.  T.  Rep.  N.  S. 
702,  23  Wkly.  Rep.  74,  holding  that  an  action 
against  a  pilot  for  any  damage  caused  to  a 
bark  by  a  vessel  under  his  charge  is  not  an 
"admiralty  cause"  within  31  &  32  Vict.  c. 
71,  and  32  &  33  Vict.  c.  51,  which  statutes 
confer  admiralty  jurisdiction  upon  county 
courts. 

Defenses. —  In  an  action  by  the  owner  of 
a  canal-boat  against  tlic  st(>er8nmn  for  neg- 
ligence in  allowing  the  boat  to  go  too  near 
a  dam,  whereby  she  was  carried  over  and  lost, 
it  is  no  defense  that  she  was  not  properly 
eq>iip]ied  and  manned.  Ilice  v.  Kugler,  6 
Wliiut.  (Pa.)  336. 

Evidence. — Whore,  in  an  action  on  the  bond 
of  a  ])il()t  and  Ills  sureties,  it  was  held  that 
evidence  was  ])ro]>orly  rejected  which  was 
ofi'ered  by  (lefendiint  to  prove  that  he  poa- 
S(iHHed  Hullicicnt  skill  to  pilot  a  boat,  the 
question  being  not  wlietlior  ho  ])osM0SHe(l  such 
Hkill,  but  wlietlier  in  tlio  proMi'nt  cane  ho 
exorcised  it.    Shu](^  v.  Sliito,  2  ind.  33. 
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chargeable  for  negligence  when  he  fails  in  due  knowledge,  care,  or  skill,  or  to 
avoid  all  obstructions  where  they  were  known,  or  ought  to  be  known,  to  him.'"' 

XII.  PENALTIES  FOR  VIOLATION  OF  REGULATIONS.'^ 

Under  the  various  pilotage  acts,  a  person  undertaking  to  pilot  a  vessel  into  a 
port  or  harbor,  who  lias  not  been  duly  licensed  as  a  pilot  for  such  waters,  incurs 
a  designated  penalty  imposed  by  the  statute.'^  However,  under  such  statutes, 
where  no  regularly  licensed  pilot  seasonably  offers  his  services,  the  master  may 
employ  any  other  person  to  pilot  his  vessel  in,  and  such  person  may  do  so  without 
incurring  any  penalty.^ 

XIII.  Offenses.2 

In  some  jurisdictions  a  person  acting  as  a  pilot  without  being  duly  licensed  to 
act  as  a  pilot  in  such  waters  is  guilty  of  a  misdemeanor,  and  may  be  proceeded 
against  by  indictment  or  information.^ 

XIV.  PILOTS'  ASSOCIATIONS.* 
A.  Legality.    An  agreement  amongst  pilots  to  associate  together  for  their 
business  is  not  illegal.^ 


97.  Gypsum  Packet  Co.  v.  Horton,  68  Fed. 

931  (where  the  keel  of  a  vessel,  while  being 
towed  througli  the  middle  channel  in  Hell 
Gate,  rubbed  some  object  unl^nown,  and  sub- 
sequent examination  of  tlie  boat  showed  no 
obstruction  in  the  location  where  the  libel- 
lant's  evidence  placed  the  course,  and  it  was 
held  that  the  evidence  failed  to  show  any 
negligence  on  the  part  of  the  pilot,  and  the 
action  should  be  dismissed  without  costs)  ; 
McDonald  v.  The  Tom  Lysle,  48  Fed.  690; 
The  James  A.  Garfield,  21  Fed.  474. 

98.  Penalty  generally  see  Penalties,  ante, 
p.  1331. 

99.  Indiana. — Cash  v.  Clark  County,  7  Ind. 
227,  holding  that  an  unlicensed  pilot  who 
pilots  a  boat  over  the  falls  of  the  Ohio  is 
subject  to  the  penalty  of  twenty  dollars,  al- 
though there  was  a  licensed  pilot  on  board 
who  acted  as  steersman  under  his  direction. 

Massachusetts. —  Com.  v.  Ricketson,  5  Mete. 
412. 

Neio  York. —  People  v.  Deming,  1  Hill  271. 
Pennsylvania. —  Collins  v.  Distressed,  etc.. 
Pilots  Relief  Soc,  73  Pa.  St.  194. 

South  Carolina. —  State  v.  Penny,  19  S.  C. 

218,  holding  that  16  St.  at  L.  p.  420,  prescrib- 
ing the  system  of  pilotage,  makes  the  pen- 
alties applicable  to  masters  bringing  their 
own  vessels  into  port  without  a  pilot,  as  well 
as  to  pilots  presuming  to  act  without  a 
license. 

United  States.— The  Carrie  L.  Tyler,  106 
Fed.  426,  45  C.  C.  A.  405;  U.  S.  v.  The 
Science,  27  Fed.  Cas.  No.  16,239. 

England. —  Thornton   v.   Boland,   2  Bing. 

219,  9  Moore  C.  P.  403,  9  E.  C.  L.  553; 
Beilby  v.  Scott,  10  L.  J.  Exch.  149,  7  M.  &  W. 
93 ;  Mackie  v.  Landon,  1  Marsh.  585,  6  Taunt. 
256,  1  E.  C.  L.  603;  Rex  v.  Neale,  8  T.  R. 
241 ;  Rex  V.  Lambe,  5  T.  R.  76. 

See  39  Cent.  Dig.  tit.  "  Pilots,"  §  20. 

Such  penalty  is  imposed  upon  the  indi- 
vidual only,  and  the  statute  creates  no  lien 
upon  the  vessel,  nor  does  any  arise  under  the 
maritime  laWj  and  a  libel  in  rem  for  the  re- 


covery of  such  penalty  cannot  be  maintained. 
The  Carrie  L.  Tyler,  106  Fed.  426,  45  C.  C.  A. 
405. 

Party  to  enforce. —  In  People  v.  Deming,  1 
Hilt.  (N.  Y.)  271,  holding  that  the  penalty 
must  be  sued  for  in  the  name  of  the  master 
warden,  not  in  the  name  of  the  people. 

Government  vessels. —  The  penalty  imposed 
by  Mass.  St.  (1796)  c.  85,  §  3,  providing  for 
recovery  of  a  penalty  against  a  pilot  under- 
taking to  pilot  a  vessel  outside  of  his  own 
particular  branch,  does  not  extend  to  one  who 
pilots  a  public  vessel  of  war  for  the  United 
States.    Ayers  v.  Knox,  7  Mass.  306. 

1.  Com.      Ricketson,  5  Mete.  (Mass.)  412. 

2.  Criminal  law  and  procedure  generally 
see  Ceijiinal  Law,  12  Cyc.  70  et  seq. 

Indictment  or  information  generally  see 
Indictmejstts  and  Informations,  22  Cyc.  157. 

3.  Com.  V.  Ricketson,  5  Mete.  (Mass.) 
412;  People  v.  Sperry,  50  Barb.  (N.  Y.)  170; 
People  V.  Francisco,  10  Abb.  Pr.  (N.  Y.)  30, 
18  How.  Pr.  475,  4  Park.  Cr.  139;  Com.  V. 
The  Sheriff,  13  Phila.  (Pa.)  446;  Virden's 
Appeal,  6  Wkly.  Notes  Cas.  (Pa.)  560. 

Question  for  jury. —  Upon  the  trial  of  an 
indictment  against  one  for  acting  as  a  pilot 
without  a  state  license,  it  is  for  the  jury  to 
determine  whether  the  contract  was  for  pilot- 
age or  towage,  and,  if  for  towage,  whether  the 
contract  was  a  colorable  one  only.  Com.  v. 
The  SherifF,  13  Phila.  (Pa.)  446. 

4.  Association  generally  see  Associations, 
4  Cyc.  299. 

Trade  union  generally  see  Labor  Unions, 
24  Cyc.  815. 

5.  Jones  v.  Fell,  5  Fla.  510.  See  also  Mo- 
nopolies, 27  Cyc.  895  text  and  note  45. 

Under  the  statutes  of  Louisiana  relative 
to  the  appointment  of  branch  pilots  of  the 
port  of  New  Orleans,  and  regulating  their 
duties,  a  partnership  or  association  of  the 
said  pilots,  although  state  officers,  for  the 
purpose  of  furthering  and  protecting  their 
common  interests,  is  not  illegal.  Under  the 
language  of  these  statutes  such  association  is 
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B.  Liability  For  Neg-lig-ence  of  Member.  It  lias  been  hold  that  neither 
pilot  associations  ^  nor  the  inuinhoi's  thereof  are  liable  for  the  negligence  or  fault 
of  one  of  its  members  in  the  performance  of  liis  duties  as  a  pilot. 

Pimp.    One  who  provides  for  others  the  means  of  gratifying  lust;  a  pander;"- 
one  who  provides  gratification  for  the  lust  of  others;  a  procurer,  a  ]janderer.^ 
Pinched.    A  slang  term  meaning  "arrested."''    (See,  generally,  Aeeest.) 
Pine.    Any  tree  of  tlie  genus  Pinus.* 

PINKROOT.  A  term  which  may  be  included  in  the  terms  "  vegetables  and 
roots  prepared  or  otherwise."  ^ 

PINKSTER  or  PiNXTER.  Whitsuntide.'' 

PiN-MONEY.  Money  allowed  to,  or  settled  upon,  a  wife,  for  the  purpose  of 
supplying  her  with  dress  and  the  means  of  defraying  her  other  personal  expenses.''' 
(See,  generally,  Husband  and  Wife.) 

Pin  pool,  a  game  played  on  a  table,  on  which  five  pins  are  set  in  a  small 
square,  each  pin.  being  numbered  from  1  to  5  respectively,  the  game  being  [ilayed 
by  a  number  of  persons,  each  one  of  whom  uses  a  cue  and  balls  wherewith  the 
pins  are  knocked  down.^    (See,  generally,  Gaming.) 


authorized,  and  excepts  the  pilots  from  any 
legal  principle  which  would  forbid  such  an 
association  of  state  officers  for  the  purposes 
declared.    Levine  v.  Michel,  35  La.  Ann.  1121. 

6.  The  City  of  Dundee,  108  Fed.  679,  47 
C.  C.  -4.  oSl  [alftrming  103  Fed.  696],  hold- 
ing that  the  pilots'  association  of  the  bay  and 
river  of  Delaware,  which  is  an  unincorporated 
association  of  pilots,  whose  objects  are 
limited  to  the  management  of  pilot  boats  and 
the  furtherance  of  the  interests  of  its  mem- 
bers in  various  ways,  but  which  has  no  power 
to  make  contracts  for  pilotage,  its  members 
acting  individually  in  that  matter,  does  not 
stand  in  the  relation  of  principal  as  to 
such  contracts,  and  is  not  liable  for  the  neg- 
ligence or  fault  of  one  of  its  members  in  the 
performance  of  a  contract  made  by  him  for 
such  service.  In  Mason  v.  Ervine,  27  Fed. 
459,  it  was  held  that  the  association  of 
branch  pilots  of  the  port  of  New  Orleans  did 
not  constitute  what  is  known  in  Louisiana  as 
a  commercial  partnership,  in  which  the  part- 
ners are  liable  to  their  creditors  in  solido; 
tliat  tlie  association  was  not  an  insurer  of 
the  experience,  skill,  judgment,  or  conduct  of 
any  of  its  members ;  and  therefore,  when 
without  faiilt  itself,  it  was  not  liable  for  the 
negligence,  want  of  skill,  or  fault  of  any 
brancli  pilot,  belonging  to  the  association,  re- 
sulting in  damage  to  any  vessel  such  pilot 
may  undertake  to  pilot  into  the  Mississippi 
river  from  the  sea.  Compare  Wilson  V. 
Charleston  Pilots'  Aasoc,  57  Fed.  227,  where 
a  libel  in  personam  against  a  pilot  associa- 
tion was  dismissed. 

7.  Ony  V.  Donald,  203  II.  R.  399,  27  S.  Ct. 
fi3,  51  T..  o,d.  245  laffirminf/  127  Fed.  228], 
holdincr  tluit  incinbcrs  of  a  voluntary,  unin- 
oor])orat('d  jiilot  aHHociation,  which,  under  the 
stall!  laws,  could  neitlicr  select  nor  discharge 
its  niciiil)(M-H  nor  control  or  direct  thorn  in 
the  pciforniniiee  of  their  duties  as  licensed 
pilotH,  whether  technically  partners  or  not, 
are  not  linlilc  (o  the  owners  of  piloted  ves- 
Hfdn  for  till!  negligeiici-  of  cmcIi  otiier  liccanso, 
inHli'ad  of  taking  tlicir   fees  as  ihcy  earn 
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them,  such  fees  go  into  a  common  fund,  and, 
after  dediicting  expenses,  are  distributed  to 
the  several  members  according  to  the  number 
of  days  they  respectively  were  on  the  active 
list. 

1.  Weideman  v.  State,  4  Ind.  App.  397,  30 
JST.  E.  920,  921. 

2.  Century  Diet.;  Webster  Diet,  [both 
quoted  in  Butte  Peasley,  18  Mont.  303, 
304,  45  Pac.  210];  Webster  Diet.;  Worcester 
Diet,  [both  quoted  in  People  v.  Gastro,  75 
Mich.  127,  131,  42  N.  W.  937].  See  Gouch 
V.  Buxton,  11  Mod.  77,  where  the  term  was 
defined  as  one  who  "  procured  women."  But 
see  People  v.  Gastro,  75  Mich.  127,  131,  42 
N.  W.  937,  where  the  circuit  court  was  said 
to  have  erroneously  defined  the  term  as  mean- 
ing "  a  man  who  has  intercourse  with  a  loose 
woman,  and  usuallj^  she  is  taking  care  of 
him, — ■  supporting  him." 

3.  People  i:  Murphy,  145  Mich.  524,  526, 
108  N.  W.  1009. 

4.  Century  Diet. 

Does  not  include  spruce  timber.  Robbins 
V.  Otis,  1  Pick.  (JIass.)  3G8.  370. 

"  Pine-land  broker  "  is  defined  as  a  person 
engaged  as  a  sort  of  middleman,  whose  busi- 
ness it  is  to  bring  together  sellers  anil  pur- 
chasers of  pine  land,  from  one  or  both  of 
whom  he  obtains  a  commission  for  making 
the  sale.  McDonald  v.  Maltz,  78  Mich.  685, 
44  N.  W.  337.  See,  generally,  Factors  and 
Brokers. 

5.  Klett  V.  Delaware  Ins.  Co.,  23  Pa.  St. 
262,  26-1,  construing  these  terms  as  used  in 
a  policy  of  insurance. 

6.  Century  Diet. 

"  Pinxter  '  Monday  "  is  a  day  upon  which 
certain  church  corporations  always  elect  their 
trustees.  People  v.  Runkle,  9  Johns.  (N.  Y.) 
147,  157. 

7.  Burrill  L.  Diet,  [citing  Sugden  Prop. 
102,  170,  and  nolo]. 

8.  Stale  V.  Quald,  4."?  La.  Ann.  1076,  1077, 
10  So.  183,  20  Am.  St.  Rep.  207,  whore  it  is 
said:  "At  the  beginning  of  ihe  game  tho 
gamokccper  puts  a  number  of  iiuirblcs  in  a 
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PINS.    See  Metallic.^ 

Pint,  a  measure  of  capacity  equal  to  lialf  a  quavt.^"  (See,  generally,  Intoxi- 
cating Liquors  ;  Weights  and  Measures.) 

Pioneer.  A  word  applied  to  a  patent  which  represents  a  marked  advance 
in  the  art;"  or  one  covering  a  function  never  before  performed,  a  wliolly  novel 
device,  or  one  of  such  novelty  and  importance  as  to  mark  a  distinct  step  in  the 
progress  of  tlie  art,  as  distinguished  from  a  mere  improvement  or  perfection  of 
what  has  gone  before. (See,  generally,  Patents.) 

PIOUS  GIFT.    See  Chakities.^^ 

Pious  uses.    See  Chakities. 

PiPE-CUTTER.  A  tool,  worked  by  hand,  which  grasps  the  pipe  to  be  cut 
between  two  jaws,  one  or  both  of  which  is  provided  with  a  knife,  and  is  then 
revolved  around  the  pipe,  the  jaws  being  gradually  brought  nearer  together,  as 
the  cut  progresses,  by  means  of  a  set-screw  or  other  device.'"' 

PIPE-LINE.  A  line  of  pipe  running  upon  or  in  the  earth,  carrying  with  it  the 
right  to  the  \ise  of  the  soil  in  which  it  is  placed.'^  (Pipe-Line:  Acquisition  of 
Right  of  Way  For  Supply  —  Of  Oil,  or  Gas,  see  Eminent  Domain;  Gas;  Of 
Water,  see  Eminent  Domain  ;  Waters.) 


leathern  bottle,  on  each  one  of  which  is  a 
number  printed,  and,  after  thoroughly  shak- 
ing it  up,  he  casts  one  to  each  of  the  players. 
These  balls  indicate  the  order  of  reference 
among  the  players,  and  each  one  is  entitled 
to  credit  on  his  score  for  the  number  marked 
on  his  ball.  When,  in  the  progress  of  the 
game,  one  of  the  players  makes  a  total  score 
of  the  '  precise '  number  fixed  as  the  win- 
ning number,  he  is  entitled  to  the  pool,  and  it 
consists  of  the  total  amount  the  players  con- 
tributed thereto." 

9.  Particularly  27  Cyc.  485  note  79. 

10.  Century  Diet. 

A  sale  of  "  one  pint "  means  a  sale  of  that 
particular  quantity,  and  not  of  more.  State 
V.  Bach,  36  Minn.'  234,  235,  30  N.  W.  764; 
State  V.  Lavake,  26  Minn.  526,  528,  6  N.  W. 
339,  37  Am.  Kep.  415. 


11.  Ford  V.  Bancroft,  98  Fed.  309,  312,  39 
C.  C.  A.  91. 

12.  Boyden  Power-Brake  Co.  v.  Westing- 
house,  170  U.  S.  537,  561,  562,  18  S.  Ct. 
707,  42  L.  ed.  1136. 

13.  See  6  Cyc.  900  note  16. 

14.  Saunders  v.  Allen,  60  Fed.  610,  9 
C.  C.  A.  157. 

15.  Dietz  V.  Missouri  Transfer  Co.,  95  Cal. 
92,  100,  30  Pac.  380. 

"  Pipe-line  company "  is  a  term  which  in- 
cludes any  person  or  persons,  joint-stock  as- 
sociation or  corporation,  wherever  organized 
or  incorporated,  "  when  engaged  in  the  busi- 
ness of  transporting  natural  gas  or  oil 
through  pipes  or  tubing,  either  wholly  or 
partially,  within  [the]  state."  Bates  Annot. 
St.  Ohio  (1904),  §  2780-17,  a  statute  relating 
to  listing  personalty  for  taxation. 
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By  Edward  C.  Ellbbbee* 

I.  NATURE  AND  ELEMENTS  OF  OFFENSE,  1626 

A.  Piracy  Jure  Gentium,  1636 

1.  In  General,  1636 

2.  Intent,  1627 

a.  In  General,  1627 

h.  Commissioned  Privateers,  1637 

B.  Statutory  Piracies,  1627 

1.  Murder,  Pohhery,  Etc.,  Upon  High  Seas,  1627 

a.  Act  of  April  30,  1790, 1627 

b.  Act  of  May  15,  1820, 1628 

2.  Ptmning  Away  With  Vessel,  1628 

3.  Confederating  With  Pirates,  1629 

4.  Piracy  Under  Color  of  Commission  From  Foreign  Power,  1629 

5.  Engaging  in  Slave  Trade,  1629 

a.  Pi  General,  1629 

b.  of  May  15,  1820, 1629 

(i)  Elements  of  Offense,  1629 
(ii)  Who  May  Commit,  1630 

IL  PUNISHMENT,  1630 

A.  Power  to  Punish,  1630 

1.  By  Nations  Generally,  1630 

2.  United  States,  1630 

B.  Seizure  and  Condemnation  of  Vessels,  1630 

1.  Under  La,w  of  Nations,  1630 

2.  Under  Act  of  March  3,  1819, 1631 

3.  Under  Act  of  August  5,  1861, 1631 

C.  Criminal  Prosecutions,  1631 

1.  Indictment,  1631 

2.  Evidence,  1633 

CROSS-REFERENCES 

For  Matters  Kekting  to  : 

Criminal  Law  Generally,  see  Criminal  Law. 

Indictment  Generally,  see  Indictments  and  Infokmations. 

Insurance  Against  Pirates,  see  Marine  Insurance. 

Jurisdiction  of  Piracy,  see  Criminal  Law. 

Law  of  Nations  Generally,  see  International  Law. 

Piracy  of  Copyrighted  Matter,  see  Copyright. 

War,  see  "War. 

L  NATURE  AND  ELEMENTS  OF  OFFENSE. 
A.  Piracy  Jure  Gentium  —  l.  In  General,  Piracy  has  two  aspects:  (1)  As 
a  violation  of  the  common  right  of  nations,  punishable  under  the  common  law  of 
nations  by  the  seizure  and  condemnation  of  the  vessel  only  in  prize  courts;  and 
(2)  its  liability  to  punishment  criminally  by  the  municipal  law  of  the  place  where 
the  olTcndcr  is  ti'icd.'  Accordingly  the  delinitions  of  ])iracy,  aside  from  statutory 
piraciy,  fall  naturally  into  two  classes,  according  as  the  olfeuso  is  viewed  more 
especially  ns  it  affects  the  I'ight  of  mitions,  or  as  amenable  to  criminal  punishment 
under  tli(!  inunic-ipal  law.^    i'iracy,  by  the  connnon  law,  consists  in  conmiitting 

1.  See  Th(!  Amliiosi'  Li^lit,  25         '108.  2.  See  The  Ambrose  Light,  25  Fed.  408. 

♦  Aiillior  (>r  "  lMH|)i>(;tl()n,"     (lyo.  "  Noviil  Ion,"      (Jyo.  liyi);  "  Obsooillty,"  20  Oyo,  1814. 
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those  acts  of  robbery  and  depredation  upon  the  high  seas,  which,  if  committed 
on  shore,  would  amount  to  felony  there.^  Piracy  under  the  law  of  nations  is 
a  robbery  or  forcible  depredation  on  the  high  seas  without  lawful  authority,  done 
animo  furandi,  in  the  spirit  and  intention  of  universal  hostility.* 

2.  Intent  —  a.  In  General.  It  is  said  that  the  piratical  act,  to  come  within 
the  meaning  of  the  law,  must  be  done  anhno furandi.  By  this  nothing  more  is 
meant  than  that,  as  in  robbery  on  the  land,  it  must  be  done  with  a  felonious 
intent,  that  is,  wilfully,  with  intent  to  injure,  and  without  legal  authority  or  lawful 
excuse.^ 

b.  Commissioned  Privateers.  Since  a  felonious  intent  is  necessary  to  consti- 
tute the  crime,  it  has  been  held  that  one  acting  in  good  faith  under  a  commission 
from  a  foreign  power  cannot  be  held  guilty  of  piracy,  even  though  such  commis- 
sion is  not  genuine.^  If,  however,  seizures  are  made,  not  jure  belli,  but  animo 
furandi,  a  commission  is  no  defense  to  a  charge  of  piracy.'' 

B.  Statutory  Piracies — l.  Murder,  Robbery,  Etc.,  Upon  High  Seas  —  a.  Act 
of  April  30,  1790.    By  the  act  of  April  30,  1790,^  it  is  declared  that  every  person 


3.  Dole  V.  Merchants'  Mut.  Mar.  Ins.  Co., 
51  Me.  465,  467;  Talbot  v.  Janson,  3  Dall. 
(U.  S.)  133,  159,  1  L.  ed.  540;  U.  S.  v.  Jones, 
26  Fed.  Cas.  No.  15,494,  3  Wash.  209;  U.  S. 
V.  Smith,  27  Fed.  Cas.  No.  16,318;  U.  S.  v. 
Tully,  28  Fed.  Cas.  No.  16,545,  1  Gall.  247, 
254. 

4.  U.  S.  V.  Smith,  5  Wheat.  (U.  S.)  153, 
161,  5  L.  ed.  57;  The  Ambrose  Light,  25 
Fed.  408,  416;  U.  S.  v.  Baker,  24  Fed.  Cas. 
No.  14,501,  5  Blatchf.  6,  12;  U.  S.  v.  Chapels, 
25  Fed.  Cas.  No.  14,782,  Brunn.  Col.  Cas. 
444;  Atty.-Gen.  v.  Kwok-a-Sing,  L.  B,.  5 
P.  C.  179,  199,  12  Cox  C.  C.  565,  42  L.  J. 
P.  C.  64,  29  L.  T.  Rep.  N.  S.  114,  21  Wkly. 
Rep.  825 ;  Anderson  L.  Diet. ;  Black  L.  Diet. ; 
Bouvier  L.  Diet.  Compare  Regina  v.  M'Gregor 
and  Lambert,  1  C.  &  K.  429,  431,  47  E.  C.  L. 
429,  431. 

Another  definition  is :  "An  assault  upon  ves- 
sels navigating  the  high  seas,  committed 
animo  furandi,  whether  the  robbery  or 
forcible  depredation  be  effected  or  not,  and 
whether  or  not  it  be  accompanied  by  murder 
or  personal  injury."  Dole  v.  New  England 
Mut.  Mar.  Ins.  Co.,  7  Fed.  Cas.  No.  3,966,  2 
Cliff.  394,  419. 

A  pirate  is  "  a  person  who  lives  by  piracy, 
one  guilty  of  the  crime  of  piracy."  Black 
L.  Diet.;  Bouvier  L.  Diet.  Other  definitions 
are:  "A  sea-robber,  who,  to  enrich  him- 
self, by  subtlety  or  open  force,  setteth  upon 
merchants  and  others  trading  by  sea,  despoil- 
ing them  of  their  loading,  and  sometimes 
bereaving  them  of  life  and  sinking  their 
ships."  Ridley  Civ.  &  Eccl.  L.  pt.  2,  c.  1,  §  3. 
'■'  One  who  roves  the  sea  in  an  armed  ves- 
sel, without  commission  from  any  sovereign 
State,  on  his  own  authority,  and  for  the 
purpose  of  seizing  by  force,  and  appropriat- 
ing to  himself,  without  discrimination,  every 
vessel  he  may  meet."  Anderson  L.  Diet.; 
Black  L.  Diet.;  Davison  v.  Seal-Skins,  7  Fed. 
Cas.  No.  3,661,  2  Paine  324,  333;  Dole  v. 
New  England  Mut.  Mar.  Ins.  Co.,  7  Fed.  Cas. 
No.  3,966,  2  Cliff.  394,  419;  U.  S.  v.  Baker, 
24  Fed.  Cas.  No.  14,501,  5  Blatchf.  6,  12; 
In  re  Charge  to  Grand  Jury,  30  Fed.  Cas. 
No.  18,269a,  3  Phila.  (Pa.)  527,  540;  In  re 
Charge  to  Grand  Jury,  30  Fed.   Cas.  No. 


18,277,  2  Sprague  285,  286.  "One  who  re- 
nounces eveiy  country  and  ravages  every 
country  on  its  coasts  and  vessels  indiscrimi- 
nately." The  Wanderer,  3  Phila.  (Pa.)  527, 
538,  539.  "  One  who  robs  on  the  high  seas, 
irrespective  of  country  or  conditions  —  an 
indiscriminate  plunderer  for  the  sake  of 
gain."  Fifield  v.  State  Ins.  Co.,  47  Pa.  St. 
166,  187,  86  Am.  Dec.  523.  "  One  who,  with- 
out a  commission  from  any  public  or  recog- 
nized authority,  shall  ravage  the  coast  or  ves- 
sels of  anv  country  indiscriminately."  The 
Wanderer, "3  Phila.  (Pa.)  527,  538,  539. 

5.  Dole  V.  Merchants'  Mut.  Mar.  Ins.  Co., 
51  Me.  465;  The  Ambrose  Light,  25  Fed.  408; 
Davison  v.  Seal-Skins,  7  Fed.  Cas.  No.  3,661, 
2  Paine  324 ;  U.  S.  v.  Jones,  26  Fed.  Cas.  No. 
15,494,  3  Wash.  209;  U.  S.  V.  Tully,  28  Fed. 
Cas.  No.  16,545,  1  Gall.  247. 

6.  The  Josef  a  Secunda,  5  Wheat.  (U.  S.) 
338,  5  L.  ed.  104;  Stoughton  v.  Taylor,  13 
Fed.  Cas.  No.  7,558;  U.  S.  v.  Bass,  24  Fed. 
Cas.  No.  14,537,  Brunn.  Col.  Cas.  418;  U.  S. 
V.  Smith,  27  Fed.  Cas.  No.  16,339a. 

The  distinction  between  privateering  and 
piracy  is  the  distinction  between  captures 
jure  belli,  under  color  of  governmental  au- 
thority, and  for  the  benefit  of  a  political 
power  organized  as  a  government  de  jure  or 
de  facto,  and  mere  robbery  on  the  high  seas, 
committed  from  motives  of  personal  gain,  like 
theft  or  robbery  on  land.  In  the  one  instance 
the  acts  committed  inure  to  the  benefit  of 
the  commissioning  power,  and  in  the  other 
to  the  benefit  of  the  perpetrators  merely. 
A  capture  of  a  vessel  and  cargo  by  a  Con- 
federate privateer  was  held  not  to  lie  within 
the  terms  of  the  insurance  policy  against 
perils  of  the  sea,  fires,  pirates,  assailing 
thieves,  jettison,  etc.,  but  to  be  included  in 
the  exception  "  that  said  company  shall  not 
be  liable  for  any  claim  for  or  loss  by  seizure, 
capture,  or  detention."  Fifield  v.  State  Ins. 
Co.,  47  Pa.  St.  166,  169,  86  Am.  Dec.  523. 

7.  U.  S.  Klintock,  5  Wheat.  (U.  S.) 
144,  5  L.  ed.  55 ;  U.  S.  v.  Jones,  26  Fed.  Cas. 
No.  15,494,  3  Wash.  209;  3  Op.  Atty.-Gen. 
120. 

8.  U.  S.  Rev.  St.  (1878)  §  5372  [U.  S. 
Comp.  St.  (1901)  p.  3643]. 

[I.  B.  1,  a] 
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wlio  commits  upon  the  liigli  seas,"  or  in  any  river,  liarbor,  basin,  or  bay,  out  of 
the  jurisdiction  of  any  jiarlicular  state,'^^  iniivder"  or  robbery,'^  or  any  other 
olfense,  which,  if  committed  within  tlie  body  of  a  county,  wouhJ  Ije  punisliable 
by  death  by  the  laws  of  tlie  United  States,  is  a  pirate,  and  sliall  suffer  death." 
This  section  consists  of  throe  different  classes  of  piracy  :  (1)  OfferiBes  whicli,  if 
conniiitted  withiji  the  body  of  a  county,  would  be  punishable  by  death  ;  (2j  and 
(3)  particular  offenses  which  are  enumerated.'^  It  extends  to  all  persons  on  board 
all  vessels  which  throw  off  their  national  character  by  cominitting  piracy  on  other 
vessels;'^  but  robbery  committed  on  board  a  vessel  belonging  exclusively  to  sub- 
jects of  a  foreign  state,  sailing  under  the  flag  of  a  foreign  state,  whose  authority 
is  acknowledged,  is  not  piracy  Avithin  the  intent  of  this  act,  nor  punishable  under 
it  in  the  courts  of  the  United  States.'" 

b  Act  of  May  15,  1820.  The  act  of  May  15,  1820,"  declares  the  person  a 
pirate,  punishable  by  death,  who  commits  the  crime  of  robbery  upon  the  high 
seas,  in  or  upon  any  vessel,  or  upon  any  ship's  company  of  any  vessel,  or  the 
lading  thereof.'^  The  interpretation  given  to  the  words  of  this  act  applies  the 
crime  to  the  case  of  depredation  upon  any  American  vessel  or  property,  on  the 
high  seas  under  circumstances  that  would  constitute  robbery,  if  the  offense  were 
committed  on  land,"  which  is  the  felonious^"  and  forcible  taking  from  the  per- 
son of  another,  of  goods  or  money,  to  any  value,  by  violence  or  putting  him  in 
fear.2' 

2.  Running  Away  With  Vessel.    To  constitute  the  offense  of  piracy  within  the 


9.  The  words  "  high  seas  "  mean  any  waters 
on  tlie  sea  coast  which  are  witliout  the  boun- 
daries of  low  water  mark  (U.  S.  v.  Ross,  27 
Fed.  Cas.  No.  16,196,  1  Gall.  624,  627); 
although  such  waters  may  be  in  a  roadstead 
or  bay  within  the  jurisdictional  limits  of  a 
foreign  government  (U.  S.  v.  The  Pirates,  5 
Wheat.  (U.  S.)  184,  5  L.  ed.  64;  U.  S.  u. 
Eoss,  27  Fed.  Cas.  No.  16,196,  1  Gall.  624). 
See  21  Cyc.  436  notes  48,  49.  Foreign  juris- 
dictional limits,  although  neutral  to  war,  are 
not  neutral  to  crimes.  U.  S.  v.  The  Pirates, 
supra. 

10.  The  words  "  out  of  the  jurisdiction  of 
any  particular  state "  mean  out  of  any  one 
of  the  United  States.  U.  S.  v.  The  Pirates, 
5  Wheat.  (U.  S.)  184,  199,  5  L.  ed.  64; 
U.  S.  V.  Eoss,  27  Fed.  Cas.  No.  16,196,  1 
Gall.  624,  627. 

11.  To  constitute  murder  within  this  sec- 
tion, the  death,  as  well  as  the  mortal  stroke, 
must  happen  on  the  high  seas.  U.  S.  v.  Mc- 
Gill,  26  Fed.  Cas.  No.  15,676,  4  Dall.  (U.  S.) 
426,  1  Wash.  463.  See,  generally.  Criminal 
Law. 

12.  The  term  "  robbery,"  as  used  in  the 
statute,  must  be  understood  in  the  sense  in 
which  it  is  recognized  and  defined  at  com- 
mon law.  U.  R.  r.  Palmer,  3  Wheat.  (U.  S.) 
610,  4  L.  ed.  471  ;  U.  8.  f.  Jones,  20  Fed.  Cas. 
No.  15,494,  3  Wash.  209.  A  robbery,  as  de- 
fined by  tlie  common  law,  coiiimitted  on  the 
high  seaa,  is  ])iiacy,  by  llie  act  of  1790,  c.  30, 
8  8,  c/eii  if  not  ])iiri isliivble  wil-li  death  by 
the  laws  of  the  Hinted  Stales,  if  committed 
fMi  l;i,ml.    U.  S.      Palmcn'j  supra.    See  Eon- 

liKHV. 

13.  This  act  is  not  repealed  bv  the  act  of 
June  20,  1812  [2  U.  S.  SI.  at  I;.'7591  (U.  S. 
V.  .Jones,  26  l<'cd.  Can.  No.  15,491,  .'!  Wash. 
209),  nor  by  the  act  of  Miircb  3,  1819,  to 
protect  the  commerce  of  tlic  I'liilcd  Slates, 
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and  punish  the  crime  of  piracy  (U.  S.  v.  The 
Pirates,  5  Wheat.  (U.  S.)  184,  5  L.  ed.  64). 

14.  U.  S.  V.  Pahner,  3  Wheat.  (U.  S.) 
610,  4  L.  ed.  471. 

15.  U.  S.  V.  The  Pirates,  5  Wheat.  (U.  S.) 
184,  5  L.  ed.  64;  U.  S.  v.  Klintock,  5  Wheat. 
(U.  S.)  144,  5  L.  ed.  55. 

16.  U.  S.  V.  Palmer.  3  Wheat.  (U.  S.) 
610,  4  L.  ed.  471;  U.  S.  v.  Baker,  24  Fed. 
Cas.  No.  14,501,  5  Blatchf.  0;  U.  S.  t.  Kess- 
ler,  26  Fed.  Cas.  No.  15,528,  Baldw.  15;  U.  S. 
V.  Owners  of  The  Unicorn,  27  Fed.  Cas.  No. 
15,979a. 

17.  U.  S.  Eev.  St.  (1878)  §  5370  [U.  S. 
Comp.  St.  (1901)  p.  3643]. 

18.  This  section  applies  to  all  persons 
whether  citizens  or  foreia;ners.  U.  S.  V. 
Baker,  24  Fed.  Cas.  No.  14^501,  5  Blatchf.  6. 

19.  U.  S.  V.  Baker,  24  Fed.  Cas.  No.  14,501, 
5  Blatchf.  6. 

Commission  to  vessel  as  defense. —  Since  a 
nation  at  war  may  commission  private  armed 
vessels  to  carry  on  war  against  the  enemy 
on  the  high  seas,  such  a  commission  is  a 
good  defense  to  a  chaige  of  piracy  under  this 
act.  U.  S.  V.  Baker,  24  Fed.  Cas!  No.  14,501, 
5  Blatchf.  0.  The  ITnited  States  courts  will, 
however,  treat  as  iiirat,es  all  persons  engaged 
in  plundering  vessels  of  United  States  citizens 
under  authority  of  a  government  set  up  by 
insurgents  against  whom  a  civil  war  is  being 
waged.  U.  S.  v.  Smith,  27  Fed.  Cas.  No. 
10,318. 

30.  A  "  felonious  "  taking,  means  a  taking 
with  a  wrongful  intent  to  appropriate  the 
goods  of  another;  but  tlio  taking  need  not  bo 
such  as  amounts  to  idracy  according  to  the 
laws  of  nations.  U.  S.  v.  IJaker,  24  Fed.  Cas. 
No.  14,501,  5  Blatchf.  6;  U.  S.  r.  Vlurkoe, 
25  Fed.  Cas.  No.  15,009,  McAllister  190. 

21.  U.  S.  r..Bakcr,  24  Fed.  tias.  No.  14,501, 
5  Blatclif.  6. 


PIRACY 


[30  Cyc]  1G29 


^ict  of  April  30,  1790,^^  by  "  piratically  and  feloniously  "  running  away  with  a 
vessel,  personal  force  and  violence  is  not  necessary  ;  but  the  intent  must  be  animo 
fiirandiP 

3.  Confederating  With  Pirates.  The  act  of  Apiil  30,  1790,^^  provides  for  the 
punishment  of  any  one  who  combines,  confederates,  or  corresponds  with  pirates, 
knowing  them  to  be  guilty  of  piracy  or  robbery.^'' 

4.  Piracy  Under  Color  of  Commission  From  Foreign  Power.  The  act  of  April 
30,  1790,^''  declares  that  every  citizen  who  commits  any  murder  or  robbery  against 
the  United  States,  or  any  citizen  thereof,  under  color  of  a  commission  from  a 
foreign  power,  shall  be  considered  a  pirate.^^ 

5.  Engaging  in  Slave  Trade  —  a.  In  General.  The  slave  trade  is  not  piracy, 
unless  made  so  by  the  treaties  or  statutes  of  the  nation  to  whom  the  party 
belongs.^^ 

b.  Act  of  May  15,  1820  —  (i)  Elements  of  Offense.  Under  the  power  to 
define  and  punish  piracies,  given  by  the  constitution,^^  congress  may  declare  to 
be  piracy  the  service  of  a  citizen  or  resident  of  the  United  States  on  a  vessel  used 
in  kidnapping  the  inhabitants  of  a  foreign  country  for  the  purpose  of  making 
them  slaves,  or  the  use  of  a  vessel  owned  in  the  United  States  in  such  kidnap- 
ping.^"  This  power  was  exercised  in  the  act  of  May  15,  1820.^'  There  are  four 
descriptions  of  the  offense  to  be  found  in  this  act :  (1)  Landing  and  seizing  the 
negroes  ;  (2)  forcibly  bringing  or  carrying  them  on  board ;  (3)  decoying  them  ; 
(4)  receiving  them  on  board  of  the  vessel.^^  The  first  two  acts  comprehend  force 
as  an  ingredient;  the  latter  two  do  not.^^  Intent  and  acts,  tending  to  make 
someone  a  slave,  are  both  nccessar}^.^* 


22.  U.  S.  Rev.  St.  (1878)  §  5383  [U.  S. 
Comp.  St.  (1901)  p.  3G47]. 

23.  U.  S.  V.  Tully,  28  Fed.  Cas.  No.  16,545, 
1  Gall.  247,  holding  that  the  piratically  and 
feloniously  running  away  with  a  vessel, 
within  the  act,  is  the  running  away  with  a 
vessel  with  the  wrongful  and  fraudulent  in- 
tent thereby  to  coiavert  the  same  to  the  taker's 
own  use  and  to  make  the  same  his  own  prop- 
erty against  the  will  of  the  owner. 

24.  U.  S.  Rev.  St.  (1878)  §  5384  [U.  S. 
Comp.  St.  (1901)  p.  3648]. 

25.  Any  intercourse  with  pirates,  however 
inefficient  or  remote,  which  has  a  reference 
to  the  offense  witli  which  they  are  charge- 
able, and  which  has  a  tendency  to  promote 
or  is  in  any  manner  intended  to  promote  their 
views,  is  an  offense  under  this  section.  U.  S. 
V.  Howard,  26  Fed.  Cas.  No.  15,404,  3  Wash. 
404. 

An  endeavor  ty  a  mariner  to  corrupt  the 
master  of  a  vessel  and  to  induce  him  to  go 
over  to  pirates  is  within  the  provisions  of 
this  section.  U.  S.  v.  Howard,  26  Fed.  Cas. 
No.  15,404,  3  Wash.  340. 

Past  confederation. —  The  language  of  this 
section  implies  compact  and  association  with 
the  pirates,  as  well  in  relation  to  the  past, 
as  to  the  future.  U.  S.  v.  Howard,  26  Fed. 
Cas.  No.  15,404,  3  Wash.  340. 

There  must  he  something  of  criminal  in- 
tention in  the  person  who  confederates  and 
corresponds  with  the  pirates.  Something  like 
a  criminal  participation  must  be  shown. 
U.  S.  V.  Howard,  26  Fed.  Cas.  No.  15,404,  3 
Wash.  340. 

26.  U.  S.  Rev.  St.  (1878)  §  5373  [U.  S. 
■Comp.  St.  (1901)  p.  3644]. 

27.  See  U.  S.  v.  The  Pirates,  5  Wheat. 


(U.  S.)  184,  5  L.  ed.  64;  U.  S.  v.  Baker,  24 
Fed.  Cas.  No.  14,501,  5  Blatchf.  6. 

This  section  is  applicable  only  to  citizens 
and  not  to  foreigners.  U.  S.  v.  Baker,  24  Fed. 
Cas.  No.  14,501,  5  Blatchf.  6;  3  Op.  Atty.- 
Gen.  120. 

28.  The  Antelope,  10  Wheat.  (U.  S.)  66, 
6  L.  ed.  268. 

29.  U.  S.  Const,  art.  1,  §  8. 

30.  In  re  Charge  to  Grand  Jury,  30  Fed. 
Cas.  No.  18,2G9a,  3  Phila.  (Pa.)  527. 

Constitutionality  of  act. —  The  act  of  con- 
gress declaring  the  slave  trade  to  be  piracy 
is  constitutional.  U.  S.  v.  Bates,  24  Fed. 
Cas.  No.  14,544. 

31.  U.  S.  Rev.  St.  (1878)  §§  5375,  5376 
[U.  S.  Comp.  St.  (1901)  pp.  3644,  3645], 

32.  U.  S.  V.  Westervelt,  28  Fed.  Cas.  No. 
16,668,  5  Blatchf.  30. 

33.  U.  S.  V.  Westervelt,  28  Fed.  Cas.  No. 
16,668,  5  Blatchf.  30. 

Moral  restraint  and  fear. —  To  sustain  an 
indictment  under  this  act  for  "  forcibly " 
confining  negroes,  it  is  not  necessary  to  prove 
that  there  was  physical  or  manual  force.  It 
is  sufficient  that  the  negroes  were  under  moral 
restraint  and  fear  —  their  wills  controlled  by 
superior  power  exercised  over  their  minds  and 
bodies ;  and  any  person  participating  in  such 
forcible  detention  is  a  principal  in  the  of- 
fense. U.  S.  V.  Gordon,  25  Fed.  Cas.  No. 
15.231,  5  Blatchf.  18. 

34.  U.  S.  V.  Libby,  26  Fed.  Cas.  No.  15,597, 
1  Woodb.  &  M.  221. 

It  is  the  intent  to  make  a  slave  which  con- 
stitvites  the  essence  of  the  offense ;  neither  the 
seizing,  nor  forcibly  bringing,  or  carrying,  or 
receiving  a  negro  on  board,  is  any  ofl'ense 
without  such  superadded  intent.    U.  S.  v. 
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(ii)  Who  Ma  y  Commit.  Any  citizen,  being  of  the  crew  or  ship's  company 
of  any  vessel,  whether  foreign  or  American,  may  commit  the  crime/''  If  tlie 
accused  is  not  a  citizen,  ownership  of  the  vessel  by  a  citizen  is  an  essential 
ingredient  of  the  ofEense.^^ 

II.  PUNISHMENT. 

A.  Power  to  Punish — l.  By  Nations  Generally.  As  general  pirates  are 
deemed  enemies  of  tlie  human  race,  making  war  upon  all  mankind  indiscriminately, 
the  crime  being  one  against  the  universal  laws  of  society,  the  vessels  of  every 
nation  have  a  riglit  to  pursue,  seize,  and  punish  them."^  It  is  by  confounding 
general  piracy  witli  piracy  by  statute  that  indistinct  ideas  have  been  produced 
respecting  the  power  to  punish  oflEenses  committed  on  the  high  seas.  A  statute 
may  make  any  offense  piracy,  committed  within  the  jurisdiction  of  the  nation 
passing  the  statute,  and  such  offense  will  be  punishable  by  tliat  nation.  But 
piracy,  under  the  law  of  nations  which  alone  is  punishable  by  all  nations,  can 
only  consist  in  an  act  which  is  an  offense  against  all.  ISTo  particular  nation  can 
increase  or  diminish  the  list  of  offenses  thus  punishable.^^ 

2.  By  United  States.  There  are  two  distinct  provisions  of  the  constitution  by 
which  congress  is  empowered  to  punish  piracy.  By  the  first  article  of  the  con- 
stitution congress  is  authorized  "  to  define  and  punish  piracies  and  felonies  com- 
mitted on  the  high  seas,  and  offences  against  the  law  of  nations."  Furtliermore 
the  constitution  in  express  terms  gives  authority  to  regulate  commerce  and  to 
pass  all  laws  necessary  to  carry  that  power  into  effect.  The  authority  thus  con- 
ferred upon  congress  has  been  exercised  by  a  great  variety  of  legislative  enact- 
ments, and  various  offenses  are  denominated  and  punished  as  piracy.*" 

B.  Seizure  and  Condemnation  of  Vessels — l.  Under  Law  of  Nations. 
Under  the  law  of  nations  a  vessel  captured  for  engaging  in  piracy  becomes  a 


Battiste,  24  Fed.  Cas.  No.  14,545,  2  Sumn. 
240 ;  U.  S.  V.  Corrie,  25  Fed.  Cas.  No.  14,869, 
Brunn.  Col.  Cas.  686. 

The  intent  referred  to  is  a  future  intent 
witliout  regard  to  the  antecedent  state  or  con- 
dition of  the  negro,  whether  a  slave  or  free. 
U.  S.  V.  Battiste,  24  Fed.  Cas.  No.  14,545,  2 
Sumn.  240;  U.  S.  v.  Libby,  26  Fed.  Cas.  No. 
15,597,  1  Woodb.  &  M.  221.  But  see  U.  S. 
V.  Corrie,  25  Fed.  Cas.  No.  14,869,  Brunn.  Col. 
Cas.  686. 

35.  U.  S.  V.  Westervelt,  28  Fed.  Cas.  No. 
16,068,  5  Blatchf.  30.  But  see  U.  S.  v.  Bat- 
tiste, 24  Fed.  Cas.  No.  14,545,  2  Sumn.  240; 
U.  S.  V.  Libby,  26  Fed.  Cas.  No.  15,597,  1 
Woodb.  &  M.  221,  in  which  cases  it  is  held 
that  a  person  having  no  interest  in  or  power 
over  negroes  so  as  to  impress  on  them  the 
future  character  of  slaves,  but  being  merely 
employed  in  the  transportation  of  them  for 
hire  from  port  to  port,  cannot  be  guilty  of 
the  oH'ense  of  ])iracy  under  the  act  of  congress 
of  May  15,  1820. 

A  passenger  is  not  one  of  the  crew  or  ship's 
company  within  the  meaning  of  this  act. 
U.  S.  V.  Libby,  20  Fed.  Cas.  No.  15,597,  1 
Woodb.  &  M."221. 

Citizenship,  within  the  meaning  of  the  act 
of  1820,  is  that  unequivocal  relation  between 
(!V(^ry  American  and  Ills  country  which  binds 
liirn  to  allegiance,  and  ]>le(lgeH  to  him  pro- 
tection. U.  S.  V.  Brown,  24  ]i\'d.  Cas.  No. 
H.05(i;  TT.  S.  V.  DaniiUid,  25  l'\'d.  Cas.  No. 
1 4,9 18,  :5  Wall.  Jr.  H.'!. 

36.  U.  S.  r.  Brown,  24  Fed.  Cas.  No.  14,050; 
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U.  S.  V.  Darnaud,  25  Fed.  Cas.  No.  14,918, 
3  Wall.  Jr.  143. 

37.  The  Marianna  Flora,  11  Wheat.  (U.  S.) 
1,  6  L.  ed.  405  [affirming  16  Fed.  Cas.  No. 
9,080,  3  Mason  116] ;  U.  S.  v.  Baker,  24  Fed. 
Cas.  No.  14,501,  5  Blatchf.  6;  In  re  Charge 
to  Grand  Jury,  30  Fed.  Cas.  No.  18,277,  2 
Sprague  285. 

By  becoming  a  pirate,  a  vessel  loses  her 
national  character,  and  a  piracy  committed 
from  on  board  such  a  vessel  is  punishable 
under  the  laws  of  the  United  States.  U.  S. 
V.  The  Pirates,  5  Wheat.  (U.  S.)  184,  5  L.  ed. 
64. 

38.  Argument  by  Mr.,  afterward  Chief  Jus- 
tice, Marshall,  in  the  Jonathan  Robl)ins  case 
[quoted  in  The  Chapman,  5  Fed.  Cas.  No. 
2,602,  4  Sawv.  501]. 

39.  In  re  Charge  to  Grand  Jurv,  30  Fed. 
Cas.  No.  18,277,  2  Sprague  2S5. 

The  power  to  define  the  offense  approaches 
so  near  to  a  right  to  determine  what  shall 
constitute  the  oironse  iliat  it  is  not  easy  to 
subiect  it  to  precise  limitations.  In  re  Charge 
to  Grand  Jury,  30  Fed.  Cas.  No.  18,277.  2 
Si)7-ag\ie  285. 

Reference  to  law  of  nations  for  definition. 
—  The  Act  of  March  3,  1819,  S  5,  referring 
to  the  law  of  nations  for  a  delinition  of  the 
crime  of  piracy,  is  a  const  itnl  ionnl  exercise 
of  the  power  of  congress  to  define  and  punish 
the  crime.  U.  S.  r.  Smith,  5  Wheat.  (U.  S.) 
153,  5  T;.  ed.  57. 

40.  See  Jii  rr  Charge  to  Grand  Jury,  30 
Fed.  Cas.  No.  18,277.  2  Sprague  285. 


PIRACY 


[30  Cyc]  1631 


prize  on  account  of  tlie  universal  war  presumed  to  have  been  declared  by  the 
pirate  against  commerce  and  human  kind  at  large.^^ 

2.  Under  Act  of  March  3.  1819.  Under  the  act  of  March  3, 1819,^^  to  protect 
the  commerce  of  tlie  United  States  and  punisli  the  crime  of  piracy,  any  armed  vessel 
may  be  seized  and  brought  in,  or  any  vessel  the  crew  whereof  may  be  armed,  and 
whicli  shall  have  attempted  or  committed  any  piratical  aggression,  searcli,  restraint, 
depredation,  or  seizure  upon  any  vessel ;  and  such  offending  vessel  may  be  con- 
demned and  sold,  tlie  proceeds  whereof  to  be  distributed  between  the  United 
States  and  the  captors,  at  the  discretion  of  the  conrt.*^  The  act  extends  to  all 
armed  vessels  wliicli  commit  the  unlawful  acts  specified  therein."  It  is  not  neces- 
sary that  there  should  be  either  actual  plunder  or  an  intent  to  plunder;  if  the  act 
be  committed  from  hatred,  or  an  abuse  of  powei-,  or  a  spirit  of  mischief,  it  is 
sufficient.''^  The  innocence  or  ignorance  on  the  part  of  the  owners  of  the  pro- 
hibited acts  will  not  exempt  the  vessel  from  condemnation.''''  The  condemnation 
of  the  cargo  is  not  authorized  by  this  act ;''''  nor  does  the  law  of  nations  require  the 
condemnation  of  the  cargo  for  petty  offenses,  unless  the  owner  thereof  cooperates 
in  and  authorizes  the  unlawful  act.*^ 

3.  Under  Act  of  August  5,  1861.  The  supplementary  act  of  1861^^  subjects  to 
capture  on  the  high  seas,  and  to  seizure  in  port,  vessels  built,  purchased,  fitted 
out,  in  whole  or  iti  part,  or  held  for  the  purpose  of  being  employed  in  the  com- 
mission of  any  piratical  aggression,  search,  restraint,  depredation,  or  seizure.^" 

C.  Cpiminal  Prosecutions — l.  Indictment.    A  charge  that  the  piracy  was 


41.  The  City  of  Mexico,  28  Fed.  148.  See 
War. 

42.  U.  S.  Rev.  St.  (1878)  §  4293  et  seq. 
[U.  S.  Comp.  St.  (1901)  p.  2950]. 

43.  U.  S.  V.  The  Malek  Adhel,  2  How. 
(U.  S.)  210,  11  L.  ed.  239. 

44.  See  cases  cited  infra,  this  note. 

No  distinction  is  taken  as  to  the  objects, 
purposes,  or  character  of  the  armament, 
it  being  wholly  immaterial  whether  it  be  for 
offense  or  defense,  legitimate  or  illegitimate. 
U.  S.  V.  The  Malek  Adhel,  2  How.  (U.  S.) 
210,  11  L.  ed.  239. 

The  authority  here  given  is  extended  over 
all  vessels  gviilty  of  piratical  aggressions  upon 
vessels  of  the  United  States,  or  the  citizens 
thereof,  or  upon  any  other  vessel.  The 
Marianna  Flora.  11  Wheat.  (U.  S.)  1,  6 
L.  ed.  405  [affirming  16  Fed.  Cas.  No.  9,080, 
3  Mason  116];  The  Chapman,  5  Fed.  Cas. 
No.  2,602,  4  Sawy.  501. 

Vessels  sailing  under  void  commissions, 
and  threatening  neutral  commerce,  may  be 
lawfully  suppressed  by  seizure  as  technically 
piratical,  although  tlieir  officers  and  crews, 
if  they  reasonably  believed  their  commissions 
to  be  valid,  might  be  acquitted.  The  Ambrose 
Light,  25  Fed.  408.  See  also  The  Palmyra, 
12  Wheat.  (U.  S.)  1,  6  L.  ed.  531. 

Attack  in  good  faith. — An  attack  on  a  ves- 
sel of  the  United  States  by  an  armed  vessel, 
upon  a  mistaken  supposition  that  she  was  a 
piratical  cruiser,  but  without  felonious  in- 
tent, is  not  a  piratical  aggression,  nor  does 
it  subject  tlie  vessel,  if  captured,  to  confisca- 
tion, under  the  law  of  nations.  The  Marianna 
Flora,  11  Wheat.  (U.  S.)  1,  6  L.  ed.  405 
^affirming  16  Fed.  Cas.  No.  9,080,  3  Mason 
116]. 

To  make  the  fire  of  one  vessel  into  another 
a  piratical  aggression,  it  must  be  a  first  ag- 
gression, unprovoked  by  any  previous  act  of 


hostility  or  menace  from  the  other  side.  9 
Oj).  Attv.-Gen.  455. 

45.  U.  S.  V.  The  Malek  Adhel,  2  How. 
(U.  S.)  210,  11  L.  ed.  239. 

The  word  "  piratical "  in  the  act  is  not 
to  be  limited  in  its  construction  to  such 
acts  as  by  the  laws  of  nations  are  denomi- 
nated piracy,  but  includes  such  as  pirates  are 
in  the  habit  of  committing.  U.  S.  v.  The 
Malek  Adhel,  2  How.  (U.  S.)  210,  11  L.  ed. 
239.  A  piratical  aggression,  search,  restraint, 
or  seizure  is  as  much  within  the  act  as  a 
piratical  depredation.  U.  S.  v.  The  Malek 
Adhel,  supra. 

46.  U.  S.  V.  The  Malek  Adhel,  2  How. 
(U.  S.)  210,  11  L.  ed.  239. 

47.  U.  S.  V.  The  Malek  Adhel,  2  How. 
(U.  S.)  210,  11  L.  ed.  239. 

48.  U.  S.  V.  The  Malek  Adhel,  2  How. 
(U.  S.)  210,  11  L.  ed.  239. 

49.  U.  S.  Rev.  St.  (1878)  §  4297  et  seq. 
[U.  S.  Comp.  St.  (1901)  p.  2951]. 

50.  The  Chapman,  5  Fed.  Cas.  No.  2,602, 
4  Sawy.  501. 

The  piratical  acts  contemplated  in  this  act 
and  the  act  of  1819  are  the  same,  the  only 
difference  being  that  the  earlier  act  extends 
only  to  vessels  which  have  committed  or 
attempted  them,  while  the  later  act  includes 
vessels  intended  to  be  employed  in  commit- 
ting them.  The  Chapman,  5  Fed.  Cas.  No. 
2,602,  4  Sawy.  501.  The  offenses  referred 
to  are  such  as  would  be  deemed  piratical 
under  the  law  of  nations.  The  Chapman,  5 
Fed.  Cas.  No.  2,602,  4  Snwy.  501. 

All  vessels  whether  American  or  foreign. — 
It  is  not  necessary  that  the  vessel  should, 
have  been  fitted  out  by  American  citizens,  or 
in  American  ports,  nor  that  the  intended  ag- 
gression should  be  upon  American  vessels 
or  citizens.  The  Chapman,  5  Fed.  Cas.  No. 
2,602,  4  Sawy.  501. 

[II,  C,  1] 
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committed  "on  the  high  seas,  and  witliin  the  jurisdiction  of  tlie  court,  within  the 
admiralty  and  maritime  jni-isdiction  of  the  United  States,  and  out  of  t!ic  jurisdic- 
tion of  any  [)articuhir  state,"  is  a  sufficient  statement  of  venue,  without  any  other 
specilication  of  place.^^  Wiiere  tlie  ofEense  is  such  that  the  court  has  jurisdiction, 
althougji  tlie  vessel  has  no  national  character,  no  national  charact(;r  need  be 
alleged  in  the  indictment.''^  Since  the  ofFense  of  piracy  is  one  which  niay  be 
committed  l)y  one  or  more  persons,  an  indictment  charging  tliree  persons  with 
conimitting  the  crime  jointly  is  suthcient,  and  ])roof  of  the  guilt  of  either  one  will 
authorize  his  conviction  and  the  acquittal  of  the  others.''^ 

2.  Evidence.  Upon  a  prosecution  for  piracy,  where  tlierc  is  no  proof  that  in 
the  lirst  instance  any  unlawful  acts  were  meditated  by  the  commander  of  a  vessel 
and  her  crew,  it  is  not  sufficient  to  prove  piratical  acts  committed  l)y  the  com- 
mander and  his  crew  generally  ;  but  it  must  be  proved  that  each  defendant  par- 
ticipated in  the  taking,  and  did  it  feloniously.^*  It  is  unnecessarj',  on  the  trial  of 
an  indictment  for  piracy,  to  produce  a  merchant  vessel's  register,  or  documentary 
evidence,  to  prove  her  national  cliaracter.^^  Such  evidence  is,  however,  admissi- 
ble, and  is  prima  facie  sufficient  to  establish  the  nationality  of  the  vessel.^*' 

PIRATA  EST  HOSTIS  HUMANI  GENERIS.    A  maxim  meaning  "A  pirate  is 
an  enemy  of  the  human  race."  ^ 
PIRATE.    See  Piracy. 

PiSCARIA.    All  fisheries,  withoiat  regard  to  their  distinctive  character,  or  to 
the  method  of  taking  the  lish.^    (See,  generally.  Fish  and  Game.) 
PISCARY.    See  Common  Lands  ;  Fish  and  Game. 

Pistol.^  A  small,  light  firearm  a  small  firearm,  or  the  smallest  arm  used, 
intended  to  be  tired  from  one  hand,  differing  from  a  musket  chiefly  in  size;^  a 
Gun,''  q.  v.    (See,  generally.  Weapons.) 

Pit  boss.    Any  person  who  is  charged  with  the  general  direction  of  the 
underground  work,  or  of  both  the  underground  and  top  work,  of  any  coal  mine, 
and  who  is  commonly  known  and  designated  as  "  mine  boss "  or  "  foreman." 
(See,  generally,  Master  and  Servant;  Mines  and  Minerals.) 

Pitch.  Used  with  respect  to  common  lands,  a  term  designating  the  right 
under  which  a  propi'ietor  selects  the  general  location  of  his  claim  or  share,  by 
■entry  and  occupation.^    (See,  generally.  Common  Lands.) 

Pitfall.    A  trap  set  to  ensnare  the  unwary.^ 


51.  St.  Clair  v.  U.  S.,  154  U.  S.  134,  14 
S.  Ct.  1002,  38  L.  ed.  936;  U.  S.  v.  Gilbert, 
25  Fed;  Cas.  No.  15,204,  2  Sumn.  19. 

52.  U.  S.  V.  The  Pirates,  5  Wheat.  (U.  S.) 
184,  5  L.  ed.  04;  U.  S.  v.  Demarclii,  25  Fed. 
Cas.  No.  14,944,  5  Blatchf.  84. 

53.  St.  Clair  v.  U.  S.,  154  U.  S.  134,  14 
S.  Ct.  1002,  38  L.  ed..93G. 

For  forms  of  indictment  see  U.  S.  v.  Pal- 
mer, 3  Wheat.  (U.  S.)  CIO,  4  L.  ed.  471; 
U.  S.  V.  Smith,  27  Fed.  Cas.  No.  10,339a; 
U.  S.  V.  Tully,  28  Fed.  Cas.  No.  10,545,  1 
Gall.  247,. 

54.  U.  S.  V.  Jones,  20  Fed.  Cas.  No.  15,490, 
3  Wash.  228. 

Where  seamen  on  a  privateer  are  on  trial 
for  piracy,  cdirKniticd  wiUi  tlio  odiccu's,  it  must 
Ik;  sliown  that  tlic  HoairHMi  knew  or  mi<,'ht  have 
known  tliiit  r(il)l)(!ry  and  not  ca])tnre  an  ])ri/,o 
was  contc(n])hil,c(l.  U.  S.  «.  Jones,  2()  Fed. 
CuH.  No.  15,400,  3  Wash.  228. 

55.  U.  R.  V.  The  Pirates,  5  Wheat.  (U.  S.) 
184,  5  T;.  ed.  04. 

56.  St.  (Jlair  v.  II.  S.,  154  U.  S.  134,  14 
;S.  Ct.  1002,  38  L.  ed.  930. 


1.  Bouvier  L.  Diet,  [citing  3  Inst.  113]. 

2.  Caswell  v.  Johnson,  58  Me.  164,  106; 
Moulton  V.  Libbey,  37  Me.  472,  489,  59  Am. 
Dec.  57. 

"  Piscarial  rights "  see  Moulton  v.  Libbey, 
37  Me.  472,  497,  59  Am.  Dec.  57. 

3.  From  Pistola,  a  town  in  Italy  where 
pistols  were  first  made.  Fife  i'.  State,  31 
Ark.  455,  401,  25  Am.  Pep.  550. 

4.  Atwood  r.  State,  53  Ala.  508,  509. 

5.  Webster  Diet,  [quoted  in  Fife  v.  State, 
31  Ark.  455,  401,  25  Am.  Rep.  5r^i)]. 

6.  State  V.  Barrington,  198  Mo.  23,  109, 
95  S.  W.  235. 

"  Pistol  cartridges  "  are  such  as  are  adapted 
to,  and  are  or  may  bo  used,  for  pistols  of  the 
size  and  calibre  in  ordinary  use  —  including 
eH])eoially  those  cniiablo  of  being  earriod  about 
the  person.  Union  Metallic  Cartridge  Co.  V. 
Teaguo,  83  Ala.  475,  477,  3  So.  709. 

7.  Wood ni  IV  V.  Kollyvillo  Coal  Co.,  182  111. 
480,  -183,  55  N.  F.  550. 

8.  Garland  r.  1?(>llins,  30  N.  IT.  3-19,  350. 

9.  Hall  D.  lilanHon,  99  Iowa  098,  713,  08 
N.  W.  922,  34  L.  11.  A.  207. 
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P.  J.  An  abbreviation  for  "president"  (or  presiding)  "judge,"  (or 
justice.)^" 

P.  L.    An  abbreviation  for  "Pamphlet  Laws"  or  "Public  Laws."" 
Placard.    An  edict ;  a  declaration  ;  a  manifesto. .  Also  an  advertisement  or 
public  notification. '~ 

PLACE.  As  a  noun,  a  word  of  variable  meaning,  the  particular  meaning  in 
any  given  instance  of  its  use  depending  upon  tlie  connection  and  circumstances  of 
its  use  a  very  indefinite  term,  applied  to  any  locality,  limited  by  boundaries 
however  large  or  however  small  a  parallelogram  of  ground  with  houses  on 
three  sides  only,  and  oti  the  fourth,  a  garden  cultivated  and  adorned  for  the  sake 
of  these  houses  but  opening  upon  the  country  an  area;  any  portion  of  space 
regarded  as  distinct  from  all  other  space  ;  a  word  sometimes  used  as  synonymous 
with  City  {q.  v.),  or  town  ; "  Farm,'^  q.  v. ;  House,^^  q.  v. ;  Pakk  {q.  v.)  or 
square.^"  As  a  verb,  to  arrange  or  make  provision  for  to  fix,  to  settle,  to  estab- 
lish ;    to  dispose  or  arrange  as  an  investment ;  ,to  put  out  at  interest ;  to  take 


10.  Black  L.  Diet. 

11.  Black  L.  Diet.  "Pamphlet  Laws"  in 
Pennsylvania;  and  "Public  Laws"  in  New 
Jersey. 

12'  Black  L.  Diet. 

13.  State  V.  Heard,  64  Mo.  App.  334,  337. 

14.  Law  r.  Fairfield,  46  Vt.  425,  432. 
Expresses  simplv  locality,  and  not  kind. 

Mullen  V.  Erie  Couiaty,  85  Pa.  St.  288,  291,  27 
Am.  Rep.  G50. 

Applies  not  only  to  a  building,  but  also  to 
any  inelosure  whether  covered  or  not.  Brook- 
line  V.  Hatch,  167  Mass.  380,  381,  45  N.  E. 
750,  36  L.  R.  A.  495. 

15.  Elliott  r.  South  Devon  R.  Co.,  2  Exch. 
725,  730,  17  L.  J.  Exch.  262,  5  R.  &  Can.  Cas. 
500. 

16.  Webster  Diet,  [quoted  in  Prentiss  v. 
Davis,  83  Me.  364,  371,  22  Atl.  246]. 

17.  Palmer  v.  Wakefield,  102  Mass.  214, 
215. 

May  be  used  to  designate  a  country,  state, 
county,  town,  or  a  very  small  portion  of  a 
town.  Law  r.  Fairfield,  46  Vt.  425,  432. 
But  see  Onondaga  Salt  Co.  v.  Wilkinson,  21 
Fed.  Cas.  No.  12,269,  8  Blatchf.  30. 

18.  Judge  V.  Splann,  22  Ont.  409,  410. 

19.  Howard  v.  People,  27  Colo.  396,  399,  61 
Pac.  595. 

20.  Fessler  v.  Union,  67  N.  J.  Eq.  14,  24, 
56  Atl.  272. 

As  used  in  an  ordinance  it  implies  a  par- 
ticular place  of  similar  character  to  a  street 
or  house,  and  not  anywhere  in  the  city.  Bar- 
ton V.  La  Grande,  17  Oreg.  577,  582,  22  Pac. 
111. 

The  term  includes:  Hotel.  Com.  t.  Pur- 
cell,  154  Mass.  388,  389,  28  N.  E.  288.  Steam- 
boat or  vessel.  State  v.  McNally,  34  Me.  210, 
222,  56  Am.  Dec.  650.  Town".  Malcom  v. 
Gardner,  1  Cow.  (N.  Y.)  13,  14.  Uncovered 
grounds.  Eastwood  i\  Miller,  L.  R.  9  Q.  B. 
440.  443,  43  L.  J.  M.  C.  139,  30  L.  T.  Rep. 
N.  S.  716,  22  Wkly.  Rep.  799. 

Used  in  connection  with  other  words. — 
"  House  or  place "  see  Humes  v.  Taber,  1 
R.  I.  464,  470.  "  My  place  at  Riverside  "  see 
Axford  V.  Meeks,  59  N.  J.  L.  502,  503.  36 
Atl.  1036.  "Place  certain"  see  Greenlief  r. 
Watson,  83  Me.  266,  267,  22  Atl.  165.  "  Place 
having  a  known  or  defined  boundary "  see 
Reg.  V.  Local  Government  Bd.,  L.  R.  8  Q.  B. 
[103] 


227,  231,  42  L.  J.  Q.  B.  131,  21  Wkly.  Rep. 
445.  "  Place  of  destination  "  see  Sheridan  v. 
Ireland,  66  Me.  65,  68,  69.  "Place  of  the 
county  seat "  see  Fall  River  County  V.  Pow- 
ell, 5  S.  D.  49,  52,  58  N.  W.  7. 

"All  other  places  of  public  accommodation  " 
is  a  term  said  to  be  of  more  general  signifi- 
cance than  the  expression  "  [places]  of  public 
resort."  Burks  v.  Bosso,  81  N.  Y.  App.  Div. 
530,  532,  533,  81  N.  Y.  Suppl.  384.  See 
State  r.  Pratt,  34  Vt.  323,  325. 

"  Place  adjacent "  is  a  place  adjacent  to  a 
street  or  highway,  not  adjacent  to  a  place  of 
public  resort.  Reg.  v.  Brown,  17  Q.  B.  833, 
837,  21  L.  J.  M.  C.  113,  79  E.  C.  L.  833. 

"Place  of  business"  is:  A  place  actually 
occupied,  either  continually  or  at  regular 
periods,  by  a  person  or  his  clerks,  or  those 
in  his  emploj'ment.  Stephenson  v.  Primrose, 
8  Port.  (Ala.)  155,  167,  33  Am.  Dec.  281; 
Adam  v.  Musson,  37  111.  App.  501,  503.  See 
also  Columbia  Bank  v.  Lawrence,  1  Pet. 
(U.  S.)  578,  582,  7  L.  ed.  269.  A  place  where 
people  generally  congregate  for  the  purpose_  of 
carrying  on  some  sort  of  traffic,  or  where 
people  are  invited  or  expected  to  come  to 
engage  in  some  sort  of  mercantile  trans- 
action. Roberts  v.  State,  (Ga.  App.  1908) 
60  S.  E.  1082,  1084.  Place  where  business 
was  carried  on  by  the  plaintiffs  under  their 
own  control  and  on  their  own  account.  Lit- 
tle V.  Cambridge,-  9  Cush.  (Mass.)  298,  301. 
That  specific  place  within  a  city  or  town  at 
which  a  person  transacted  business.  Palmer 
V.  Kelleher,  111  Mass.  320,  321.  The  term  has 
been  held  not  to  be  synonymous  with  resi- 
dence." Routenberg  i\  Schweitzer,  29  Misc. 
(N.  Y.)  653,  654,  61  N.  Y.  Suppl.  84. 

"  Place  of  resort "  is  a  place  for  the  enter- 
tainment of  persons  other  than  the  inhabit- 
ants or  occupants  of  the  premises.  State  v. 
On  Gee  How,  15  Nev.  184,  187.  See  also 
State  V.  Ah  Sam,  15  Nev.  27,  27  Am.  Rep. 
454. 

"  Place  of  trade  "  is  a  place  devoted  to  the 
business  of  buying  and  selling  or  of  plying 
some  mechanical  vocation.  Sharpe  v.  Hasey, 
(Wis.  1908)  114  N.  W.  1118,  1119. 

21.  Century  Diet,  [quoted  in  Heiberger  v, 
Johnson,  34  N.  Y.  App.  Div.  66,  67,  53  N.  Y. 
Suppl.  1057]. 

22.  Imperial  Diet.;  Worcester  Diet,  [both 
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insnranco  for;  invest  to  assign,  to  fix,  to  settle/-^  (Place:  Affecting  Juris- 
diction, see  Attachment;  Courts;  Divokck  ;  Gaunisijment  ;  Inoiotmk.vts  and 
Informations.  As  Element  of  Offense,  sec  Disokjjekly  Conduct;  Gaming; 
Intoxicating  Liquors  ;  Kidnapping  ;  Lakceny  ;  Keckiving  Stolen  Goods, 
Averment  of,  see  Homicide  ;  Indictments  and  Informations  ;  Pleading.  Dan- 
gerous, see  Master  and  Servant  ;  Negligence.  Evidence  of,  see  Criminal  Law  ; 
Evidence.  For  Bringing  Action,  see  Criminal  Law  ;  Venue.  For  Delivery  of 
Goods,  see  Carriers  ;  Sales.  For  Execution  of  Sentence,  see  Criminal  Law. 
For  Filing,  see  Attachment;  Chattel  Mortgages;  Corporations;  Liens; 
Mechanics'  Liens  ;  Records.  For  Holding  Court,  see  Courts.  For  Holding 
Election,  see  Corporations  ;  Elections.  For  Meetings,  see  Corporations  ; 
Juries;  Municipal  Corporations.  For  Motion,  see  Motions  ;  NewTkial.  For 
Notice  of  Non-Payment,  see  Commercial  Paper.  For  Payment —  In  General, 
see  Payment  ;  In  Specific  Articles,  see  Contracts  ;  Payment;  Of  Bill  or  Note, 
see  Commercial  Papee;  Of  Bond,  see  Bonds;  Counties;  Municipal  Corpora- 
tions ;  Of  Premium  or  Assessment,  see  Insurance  Titles.  For  Performance, 
see  Bonds;  Contracts;  Sales.  For  Preliminary  Examination,  see  Criminal 
Law.  For  Presentment,  see  Commercial  Paper.  For  Printing  or  Issuance  of 
Paper,  see  Newspapers.  For  Publication,  see  Notice.  For  Recording,  see 
Chattel  Mortgages  ;  Deeds;  Mechanics' Liens  ;  Mortgages.  For  Retui-n,  see 
Attachment;  Executions;  Mandamus;  Process.  For  Sale,  see  Attachment; 
Executions;  Executors  and  Administrators;  Judicial  Sales;  Mortgages; 
Partition  ;  Taxation.  For  Service  of  Process,  see  Attachment  ;  Corpora- 
tions ;  Foreign  Corporations  ;  Infants  ;  Process.  For  Taking  Deposition,  see 
Depositions.  Of  Burial,  see  Cemeteries  ;  Dead  Bodies.  Of  Confinement,  see 
Criminal  Law  ;  False  Imprisonment  ;  Prisons  ;  Reformatories.  Of  Ejection  of 
Passenger,  see  Carriers.  Of  Enlistment,  see  Militia.  Of  Execution,  Delivery, 
or  Payment,  see  Commercial  Paper  ;  Mortgages.  Of  Hearing,  Designation  of, 
see  Process.  Of  Imprisonment,  see  Criminal  Law;  False  Imprisonment; 
Prisons  ;  Reformatories.  Of  Infringement,  see  Patents.  Of  Insured  Prop- 
erty, see  Fire  Insurance  ;  and  Insurance  Titles.  Of  Leaving  Guest's  Property, 
see  Innkeepers.  Of  Making  or  Performance  of  Contract  —  In  General,  see 
Contracts  ;  Between  Husband  and  Wife,  see  Husband  and  Wife  ;  By  Married 
W  Oman,  see  Husband  and  Wife  ;  Of  Carriage,  see  Carriers  ;  Shipping  ;  Of 
Insurance,  see  Fire  Insurance  ;  and  Insurance  Titles ;  Of  Sale,  see  Sales  ; 
Yendor  and  Purchaser.  Of  Payment,  see  Commercial  Paper  ;  Payment. 
Of  Performance,  see  Contracts  ;  Mechanics'  Likns.  Of  Rendition  of  Judg- 
ment, see  Judgments.  Of  Residence,  see  Domicile  ;  Paupers.  Of  Sale,  see 
Factors  and  Brokers  ;  Intoxicating  Liquors  ;  Sales.  Of  Settlement,  see 
Paupers.  Of  Trial  Generally,  see  Criminal  Law  ;  Venue  ;  Designation  of, 
see  Process.  Parol  Evidence  Relating  to,  see  Evidence.  See  also  Conflict  of 
Laws,  and  Cross-References  Thereunder.) 
PLACER.    Sec  Mines  and  Minerals. 

PLACITA.  The  style  or  title  of  the  courts  at  the  beginning  of  the  old  nisi 
jpri'us  record.^' 

PLACITA  DEBENT  APTE  CONCLUDERE.  A  maxim  meaning  "  Pleas  ought 
to  conclude  j)roperly." 


quoted  in  Jessup  v.  Grand  Trunk  R.  Co.,  28 
Grant  Cli.  ( U.  (!.)  58;),  5S7|. 

23.  Standard  Diet.  I  qunlcd  in  TleibRrper  v. 
JoliiiHon,  -M  N.  Y.  A])]).  Div.  09,  53  N.  Y. 
Snpi'l.  ior)7|. 

"IPlaced"  nicanH  Hold  or  rcali/.cd.  FinlvC  V. 
Joy,  141  MiiHH.  .•ill,  :!1.'{,  5  N.  K.  .')]4. 

"  To  place  a  loan "  in  a  ))liraHO  said  to 
niciiii,  if  not  oilicrvvlHo  (pialili('<l,  merely  to 
olidiiii  a  loan.  I  leilxMffcr  v.  .IoIiiihoii,  \\\  N.  Y. 
App.  Div.  00,  07,      N.  Y.  Sujipl.  1057. 


24.  Webster  Diet,  [quoted  in  Schramm  v. 
Gentry,  03  Tex.  583,  5851. 

"  We  do  .  .  .  place  the  value  of  said  land 
at  a  sum  not  to  exceed  one  thousand  six 
hundred  dollars." —  See  Scliuyler  v.  Uroiij^h- 
ton,  70  Cat.  524,  520,  18  Pac.  430. 

25.  Rliick  \..  i)ict.  See  also  Hall  r.  Ilaniil- 
ton,  74  HI.  437,  443;  Triiitt  w.  Grillin,  01  111. 
20,  2H;  I'laniiif?  Mill  Lund)er  Co.  v.  Chieaj^o, 
5(;  III.  304,  305. 

2G.  I'eloiibet  Leg.  Max.  loitmg  Lollt  41C]. 


PLAINT 


[30  Cye.]  1635 


PLACITA  DE  TRANSGRESSIONE  contra  PACEM  regis,  in  regno  ANGLIiE 
VI  ET  ARMIS  facta,  SECUNDUM  LEGEM  ET  CONSUETUDINEM  ANGLIC  SINE 
BREVI  REGIS  PLACITARI  NON  DEBENT.  A  maxim  meaning  "  Pleas  of  trespass 
against  tlie  peace  of  the  king  in  the  kingdom  of  England,  made  with  force  and 
arms,  ought  not,  by  the  law  and  custom  of  England,  to  be  pleaded  without  the 
king's  writ." 

PLACITA  EX  DIRECTO  ESSE  DEBENT,  ET  NIL  PER  INDUCTIONEM  SUPPONE. 
A  maxim  meaning  "  Pleas  ought  to  be  directly  expressed,  and  to  suppose  nothing 
by  way  of  induction  or  inference."  ^ 

PLACITA  NEGATIVA  DUO  EXITUM  NON  FACIUNT.  A  maxim  meaning  "  Two 
negative  pleas  do  not  form  an  issue." 

'  PLACITORUM  ABBREVIATIO.  A  compilation  from  the  earliest  English 
judicial  records.^" 

PLACITORUM  ALIA  DILATORIA,  ALIA  PEREMPTORIA.  A  maxim  meaning 
"  Some  pleas  admit  of  delay  ;  others  are  peremptory." 

PLACITUM  ALIUD  PERSONALE,  ALIUD  REALE,"  ALIUD  MIXTUM.  A  maxim 
meaning  "  Pleas  are  personal,  real,  and  mixed." 

PLACITUM  MENDAX  NON  EST  PLACITUM.  A  maxim  meaning  "A  lying 
plea  is  no  plea." 

PLACITUM  NEMO  CESSABIT,  NISI  MELIUS  DANDO.  A  maxim  meaning  "  A 
plea  in  abatement  must  give  a  better  plea." 

PLAGA.    a  term  said  to  mean  both  a  wound  and  a  Bruise,^^  q.  v. 
PLAGIARISM.    See  Copyright. 

Plain.  Open,  q.  V. ;  clear ;  unencumbered  ;  Fair,  q.  v. ;  not  intricate  or 
difficult ;  Evident,  q.  v. ;  Manifest,  q.  v. ;  Obvious,  g.  v. ;  unmistakable.^'^ 

PLAIN  CLOTHES  MAN.  A  police  officer  who  does  not  wear  his  uniform  or 
anything  to  call  attention  to  his  position  while  on  his  rounds.^^    (See  Policeman.) 

PLAINLY.    In  a  plain  manner.^^ 

Plaint.^"  Tlie  exhibiting  any  action,  real  or  personal,  in  writing ;  ^  in  an 
inferior  court,  a  process  in  the  nature  of  an  original  writ;  the  first  process the 
first  process  of  an  inferior  court.^^  (See,  generally,  Justices  op  the  Peace  ; 
Pleading  ;  Process.) 


27.  Black  L.  Diet.  \,citing_  2  Inst.  311]. 

28.  Morgan  Leg.  Max.  \_citing  Halkerstone 
Max.  124]. 

29.  Bouvier  L.  Diet,  [citing  Lofft  415]. 

30.  Stephen  PL  appendix,  note  8. 

31.  Morgan  Leg.  Max.  {citing  Halkerstone 
Max.  124]. 

32.  Peloubet  Leg.  Max.  [citing  Coke  Litt. 
284&]. 

33.  IMorgan  Leg.  Max.  [citing  Halkerstone 
Max.  124]. 

34.  Peloubet  Leg.  Max.  [citing  Halkerstone 
Max.  125]. 

35.  State  v.  Moses,  13  N.  C.  452,  467. 

36.  Webster  Int.  Diet. 

"  Plain  plastering  "  is  the  plain  surface  and 
such  plain  mouldings  and  cornices  as  are  put 
on  in  the  form  of  wet  plaster  in  the  building, 
and  is  distinguishable  from  those  cornices  and 
mouldings  which  are  not  put  upon  the  walls 
until  after  they  are  made.  Woodruff  v.  Klee, 
47  N.  Y.  App.  Div.  638,  62  N.  Y.  Suppl.  350. 

"  Plain  statement "  is  a  statement  that 
may  be  readily  understood,  not  merely  by 
lawyers,  but  by  all  who  are  sufficiently  ac- 
quainted with  the  language  in  which  it  is 
written.  Mann  v.  Morewood,  5  Sandf.  (N.  Y.) 
557,  564. 

"  Plain  and  concise  statement "  see  Crane 
V.  Crane,  19  N.  Y.  Suppl.  691,  693. 


Used  in  connection  with  other  words. — "In 

plain  view"  see  McColl  v.  Rally,  127  Iowa 
633,  636,  103  N.  W.  972.  "  Paper  envelopes, 
plain"  see  Hunter  v.  U.  S.,  126  Fed.  894, 
895.  "  Plain  and  intelligible  words  "  see  Jen- 
nings V.  State,  7  Tex.  App.  350,  358.  "  Plain 
English  type "  see  Porter  v.  Gilkey,  57  Mo. 
235,  237.  "  Plain,  speedy  and  adequate  "  see 
Willman  v.  Alturas  County  Dist.  Ct.,  4  Ida. 
11  13  35  Pae.  692. 

37.  People  v.  Glennon,  175  N.  Y.  45,  49,  67 
N.  E.  125. 

38.  Century  Diet. 

"  Plainly-bound  copies "  are  words  which 
in  the  publishers'  trade  have  been  construed 
as  meaning  the  cheapest  editions  that  might 
be  published.  Murphy  v.  Christian  Press 
Assoc.  Pub.  Co.,  38  N.  Y.  App.  Div.  426,  429, 
56  N.  Y.  Suppl.  597. 

39.  Derived  from  the  French  plainte,  Latin 
querela.  State  v.  McCann,  67  Me.  372,  374 
[citing  Jacob  L.  Diet.]. 

40.  Jacob  L.  Diet,  [quoted  in  State  v. 
MeCann,  67  Me.  372,  374]. 

41.  Yager  r.  Hannah,  6  Hill  (N.  Y.)  631, 
634  [citing  3  Blackstone  Comm.  273;  Tomlin 
L.  Diet.]  ;  Shaw  v.  Dutcher,  19  Wend.  (N.  Y.) 
216,  219  [citing  Jacob  L.  Diet.;  Lillv  Abr. 
tit.  "Plaint"]. 

42.  State  v.  Mathews,  2  Brev.  (S.  C.)  82, 
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PLAINTIFF—  FLAN 


Plaintiff.  lie,  who,  in  a  personal  action,  Kecks  a  remedy  in  a  court  of 
justice  for  an  injury  to,  or  a  withholding  of,  liis  rights;"*^  "the  complainant"  — 
*'he  who  sues  or  prosecutes"  —  "the  prosecutor";*''  the  complaining  party,  the 
party  who  is  coming  into  court  asking  for  rights  which  lie  claims;'^''  the  moving 
party  or  suitor  in  a  garnishment  proceeding;*''  whoever  brings  the  suit,  bill,  or 
complaint;'*'  eveiy  person  asking  any  relief  (otherwise  than  by  way  of  counter- 
claim as  a  defendant)  against  any  other  person  by  any  form  of  proceeding, 
whether  the  same  be  taken  by  action,  suit,  petition,  motion,  summons,  or  other- 
wise ;'*^  a  person  or  party  who  brings  an  action,  who  complains  or  sues  any  person 
in  an  action  and  is  so  named  on  the  record  ;  *"  synonymous  with  Paety,*  ^. -y. 
(See  Defendant;  and,  generally,  Partiks;  Pleading-.) 

Plain  woolen  goods.  Those  woolen  goods  in  which  the  warp  and  woof 
threads  cross  each  other  at  right  angles.^^    (See,  generally.  Customs  Duties.) 

Plait.  Longitudinal  parallel  flat  ruffles  having  angular  edges.''^  (See,  gen- 
erally. Customs  Duties.) 

Plan.  When  applied  to  a  building,  a  draft  or  form  or  representation  of  a 
horizontal  section  of  anything,  as  of  a  building  or  machinery  ;^^  an  architectural 
drawing  representing  the  horizontal  sections  of  the  various  floors  or  stories  of  the 
building,  the  disposition  of  apartments  and  walls,  with  the  situation  of  the  doors 
and  windows,  in  fact,  representing  the  different  stories  as  they  are  to  be  built, 
and  the  whole  as  it  will  appear  when  completed  ;  ^  a  design,  a  delineation,  or  pro- 
jection on  a  plane  surface  of  the  ground  lines  of  a  structure,  which  are  reduced 
in  size,  the  relative  positions  of  which,  and  their  proportions,  are  preserved  ;°^ 
synonymous  with  Delineation  (j.  v.),  Design  {fi.  v.),  Dka^'t  {€[.  -y.),  sketch.''^  As 
applied  to  streets,  a  plot  or  survey  indicating  number,  names,  and  locations  of 


S3,  But  see  Sims  v.  Alderson,  8  Leigli  (Va.) 
479,  484  Iciting  1  Tidd  Pr.  167]. 

43.  Burrell  v.  U.  S.,  147  Fed.  44,  46,  77 
C.  C.  A.  308. 

44.  Stevens  v.  White,  5  Hill  (N.  Y.)  648, 
551 

45.  State  v.  Newell,  13  Mont.  302,  306,  34 
Pac.  28. 

46.  Esler  v.  Adsit,  108  Mich.  543,  544,  66 
N.  W.  485. 

47.  Canaan  v.  Greenwoods  Turnpike  Co.,  1 
Conn.  1,  9. 

48.  Ont.  Supreme  Jud.  Act,  §2(5)  Iquoied 
in  Molson  Bank  v.  Sawyer,  19  Ont.  Pr.  31G, 
325]. 

49.  Black  L.  Diet,  \_quotcd  in  Gulf,  etc., 
II.  Co.  V.  Scott,  (Tex.  Civ.  App.  1894)  28 
.S.  W.  457,  458]. 

50.  Gulf,  etc.,  R.  Co.  v.  Scott,  (Tex.  Civ. 
App.  1894)  28  S.  W.  457,  458. 

A  term  applicable  to  the  "  actor  "  in  suits 
at  law.  Railway  Pass.,  etc..  Conductors' Mut. 
Aid,  etc.,  Assoc.  v.  Robinson,  147  111.  138, 
151,  .35  N.  E.  108. 

May  mean  appellant,  though  he  was  defend- 
ant in  court  below.  Westcott  v.  Booth,  49 
Ala.  182,  183. 

Construed  to  mean  ])laintin'  on  the  record 
and  not  tlie  beneficial  i)hiiiilin'  or  real  party 
in  inl(a-(!Ht.  Perrv  v.  Kenn('l)unkport,  55  Me. 
453,  455. 

Construed  in  plural  see  Brents  r.  Barnctt,  4 
15il)b  (Ky.)  251;  Jihuiding  v.  Mansfichl,  72 
Me.  427,  428. 

Distinguished  from  "  comjilainant "  see 
l?!iilw'ay  Pass.,  etc..  Conductors'  ]\hit.  Aid, 
<■!(•.,  Assoc.  r.  RobiiiHOM,  117  111.  138,  151,  35 
2<I.  10.  108. 

"Plaintiff  claims"  hoc  Douglas  v.  Beasley, 
40  Ala.  142,  147. 


Includes:  The  actor  or  principal  for  whom 
an  applicant  surety  is  bound.  Kincaid  v. 
Sharp,  3  Head  (Tenn. )  151,  154.  Claimant 
against  assignee  for  creditors.  Hill  f.  Gra- 
ham, 11  Colo.  App.  536,  53  Pac.  1060,  1061. 
Defendant  demanding  set-olT  or  counter-claim. 
Paducah  Hotel  Co.  v.  Long,  92  Ky.  278,  279, 
17  S.  W.  853,  13  Ky.  L.  Rep.  531.  But  see 
Irwin  V.  Turner,  16  Ont.  Pr.  349,  354.  Inter- 
vener. St.  Charles  St.  R.  Co.  v.  Fidelity,  etc., 
Co.,  109  La.  491,  497,  33  So.  574.  Party  in 
interest  though  not  plaintiff  on  the  record. 
Stevens  v.  White,  5  Hill  (N.  Y.)  548,  551; 
Henry  v.  Salina  Bank,  5  Hill  (N.  Y.)  523, 
534.  Relator  in  habeas  corpus  proceedings. 
State  V.  Newell,  13  Mont.  302,  306,  34  Pac. 
28 

51.  Newman  v.  Arthur,  109  U.  S.  132,  137, 
3  S.  Ct.  88,  27  L.  ed.  883. 

52.  Kursheedt  Mfg.  Co.  v.  Naday,  107  Fed. 
488,  490,  40  C.  C.  A.  422,  where  it  is  said: 
"  The  distinction  between  plaits  and  flutes 
being  that  the  former  have  angular  edges 
and  a)'e  flat,  whereas  the  latter  have  round 
cd<;es  and  stand  up." 

53.  Ampt  V.  Cincinnati,  8  Ohio  S.  &  C.  PI. 
Dec.  024,  028,  0  Ohio  N.  P.  203. 

54.  State  v.  Kendall,  15  Nebr.  262,  273,  18 
N.  W.  85. 

55.  Black  L.  Diet,  {.quoted  in  Jenney  v. 
Des  Moines,  103  Iowa  347,  350,  72  N.  W. 
550]. 

56.  Ampt  r.  Cincinnati,  8  Ohio  S.  &  C.  PI. 
Doc.  624,  028,  6  Ohio  N.  P.  208. 

Distinguished  from  "  Hi)ecifications "  soo 
KnoUv  '/;.  Horwatli,  208  Pa.  St.  487,  491,  57 
Atl.  957. 

"  Plans  and  specifications  "  soo  State  r.  Kon- 
(liill,  15  Kcbr.  262,  273,  IS  N.  \V.  85,  in  dis- 
wentiiig  ojnnion  of  MaxwoU,  ,1. 


PLAN— PLANT 
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streets,  tlieir  lines  and  conrscs,  widths,  grades,  etc.,  as  tliey  are  or  are  to  be  laid 
out  and  opened  on  the  hxnd,  inchiding  all  particulars  germane  to  the  general  sub- 
"ject.^^  (Plan:  Evidence,  see  Evidence.  Lien  For  Preparation  of,  see  Mechanics* 
Liens.  Of  Ijuildiiig,  see  Builders  and  Architects  ;  Contracts;  Mechanics* 
Liens.  Of  Municipalitj^  see  Municipal  Corporations.  Of  Public  Inipi'ove- 
ment,  see  Municipal  Corporations.) 

PLANING-MILL.  a  term,  which,  without  modification,  would  usually  be 
understood  to  include  a  building  and  machinery  therein  used  in  doing  the  work 
of  planing  mills.^**    (See,  generally.  Mills.) 

Flankers.  As  used  in  connection  with  the  construction  of  a  vessel,  a  term 
said  to  mean  all  the  men  who  assisted  in  putting  on  the  planks. 

PLANKING.  In  its  common  and  ordinary  meaning,  planks  collectively ;  a 
series  of  planks  in  place.'^'^ 

PLANK  ROAD.    See  Toll-Koads. 

Plant.  All  the  matters  permanently  used  for  the  purposes  of  a  trade,  as 
distinguished  from  the  fluctuating  stock;'''  every  temporary  and  accessory  means 
necessary  or  required  by  the  engineer  to  complete  the  works,  .  .  .  and  all  tem- 
porary materials  built  into  the  works,  which  cannot  (in  the  opinion  of  the  engi- 
neer) be  removed  without  any  injury  to  the  works  ;®^  whatever  apparatus  is  used 
by  a  business  man  for  carrying  on  his  business  —  not  his  stock  in  trade  which  he 
buys  or  makes  for  sale ;  but  all  goods  and  chattels,  fixed  and  movable,  live  or 
dead,  which  he  keeps  for  permanent  employment  in  his  business ;  a  word  some- 
times used  for  installation,  or  for  the  apparatus  required  to  carry  on  any  manu- 
facturing operation;"^  the  fixtures  and  tools  necessary  to  carry  on  any  trade  or 
mechanical  business  (local)  ;^^  the  fixtures,  tools,  apparatus,  etc.,  necessary  to 
carry  on  any  trade  or  mechanical  business  ;*"*  the  fixtures,  machinery,  tools, 
apparatus,  etc.,  necessary  to  carry  on  any  trade  or  mechanical  business,^'  or  any 
mechanical  operation  or  process  ;  the  fixtures,  tools,  machinery,  and  apparatus 
which  are  necessary  to  carry  on  a  business;"^  the  machinery,  apparatus,  or  fix- 
tures by  which  a  business  is  carried  on  ;  ™  the  tools,  machinery,  apparatus,  and 
fixtures  as  used  in  a  particular  business ;  that  which  is  necessary  to  the  conduct 
of  any  trade  or  mechanical  business  or  undertaking ; the  whole  machinery  and 
apparatus  employed  in  carrying  on  a  trade  or  mechanical  business;''^  a  set  of 


57.  Wetherill  v.  Pennsylvania  R.  Co.,  195 
Pa.  St.  150,  159,  45  Atl.  658. 

58.  State  f.  Haney,  110  Iowa  26,  29,  81 
N.  W.  151. 

"  Planing-mill  building  '  and  addition  '  "  see 
Home  ]\Iut.  Ins.  Co.  v.  Roe,  71  Wis.  33,  34, 
30  N.  W.  594. 

59.  Wood  V.  Pittfield,  20  N.  Brunsw.  210, 
213. 

60.  Kaheii  v.  Rockport,  87  Me.  527,  529, 
33  Atl.  20. 

61.  Blaise  v.  Shaw,  Johns.  732,  734,  8 
Wkly.  Rep.  410,  70  Eng.  Reprint  615. 

62.  Hudson  Bldg.  Contr.  630  [quoted  in 
Middleton  i.  Flanagan,  25  Ont.  417,  421], 
where  it  is  said  to  include  all  tramways  fixed 
and  movable,  machinery,  engines,  vehicles, 
carts,  stages,  scaffolding,  pumps,  dams,  coffer- 
dams, timbers,  planks,  and  all  special  or 
other  appliances  of  every  sort,  kind,  and  de- 
scription whatsoever. 

63.  Yarmouth  v.  France,  19  Q.  B.  D.  647, 
658,  57  L.  J.  Q.  B.  7,  36  Wkly.  Rep.  281. 

64.  Huston  Electrical  Diet,  [quoted  in 
Fisher  Electric  Co.  v.  Iron  Works,  116  Mich. 
293,  298,  74  N.  W.  493]. 

An  electric  plant  includes  the  steam  en- 
gines or  other  prime  motors,  the  generating 
dynamo  or  dynamos,  the  lamps  and  other 
electro-receptive  devices,  and  the  circuits  con- 


nected therewith.  Fislier  Electric  Co.  v.  Bath 
Iron  Works,  116  Mich.  293,  298,  74  N.  W. 
493. 

65.  Webster  Diet,  [quoted  in  Liberty  County 
Land,  etc.,  Co.  v.  Barnes,  77  Ga.  748,  752,  1 
S.  E.  378;  Maxwell  v.  Wilmington  Dental 
Mfg.  Co.,  77  Fed.  938,  941]. 

66.  Ogilvie  Scientific  Diet,  [quoted  in  Mid- 
dleton V.  Flanagan,  25  Ont.  417,  421]. 

67.  Imperial  Diet,  [quoted  in  Old  Colony 
Trust  Co.  V.  Standard  Sugar  Beet  Co.,  150 
Fed.  677,  680]. 

68.  Century  Diet,  [quoted  in  Scott  Supply, 
etc.,  Co.  V.  Roberts,  (Colo.  1908)  93  Pae. 
1123,  1124;  Southern  Bell  Tel.,  etc.,  Co.  v. 
D'Alemberte,  39  Fla.  25,  37,  21  So.  570; 
Cleveland,  etc.,  R.  Co.  v.  Austin,  127  111.  App. 
281,  285,  286;  Rooney  v.  Thomson,  84  N.  Y. 
Suppl.  263,  264;  McC'osh  v.  Barton,  1  Ont.  L. 
Rep.  229,  231]. 

69.  Wharton  L.  Lex.  [quoted  in  McCosh 
Barton,  1  Ont.  L.  Rep.  229,  231]. 

70.  Worcester  Diet,  [quoted  in  Maxwell 
Wilmington  Dental  Mfg.  Co.,  77  Fed.  938, 
941]. 

71.  Encyclopedic  Diet,  [quoted  in  Old  Col- 
ony Trust  Co.  V.  Standard  Beet  Sugar  Co., 
150  Fed.  677,  080]. 

7.2.  Webster  Int.  Diet,  [quoted  in  Clifton 
V.  Montague,  40  W.  Va.  207,  213,  21  S.  E. 
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inachiucs,  tools,  etc.,  necessary  to  conduct  a  mechanical  business,  often  including 
the  building  and  grounds,  or  in  case  of  a  railroad,  the  rolling  stock,  but  not 
including  material  or  product.'''^  As  a  verb,  to  settle  or  establish.'^  (See, 
generally,  AoKicuLTUitE ;  Manufactures.) 

PLANTATION.  A  place  planted;'^  a  Farm,'^*  q.  v.;  any  part  of  a  farm 
inclosed,  or  set  apart  from  the  rest  for  special  use any  body  of  land,  consisting 
of  one  or  several  adjoining  tracts,  on  which  is  a  planting  establishment  any 
place  that  is  planted;  a  farm  wliere  staples  are  cultivated  on  a  large  scale ; a 
place  planted;  land  brought  under  cultivation;  ground  occupied  by  trees  or 
vegetables  which  have  been  planted;  especially,  in  the  United  States  and  West 
Indies,  a  large  estate,  cultivated  chiefly  by  negroes,  either  slaves  or  free,  who  live 
in  a  distinct  community,  on  the  estate,  under  the  control  of  the  proprietor  or 
master.^"    In  a  somewhat  different  sense,  an  original  settlement  in  a  new  counti-y  ; 


858,  62  Am.  St.  Eep.  872,  33  L.  E.  A.  449; 
Old  Colony  Trust  Co.  v.  Standard  Beet  Sugar 
Co.,  150  Fed.  677,  684]. 

73.  Standard  Diet.  Iquoted  in  Old  Colony 
Trust  Co.  V.  Standard  Beet  Sugar  Co.,  150 
Ped.  677,  680]. 

Distinguished  from:  "Machinery"  see 
Eastern  Trust  Co.  v.  Gushing  Sulphite  Fibre 
Co.,  3  N.  Brunsw.  Eq.  378,  382.  "  Undertak- 
ing "  see  Maxwell  v.  Wilmington  Dental  Mfg. 
Co.,  77  Fed.  938,  941. 

Includes:  Horses.  Yarmouth  v.  Prance,  19 
Q.  B.  D.  647,  058,  57  L.  J.  Q.  B.  7,  3C  Wkly. 
Rep.  281.  Locomotives,  carriages,  vans, 
trucks,  etc.  Imperial  Diet,  [quoted  in  Old 
Colony  Trust  Co.  v.  Standard  Beet  Sugar 
Co.,  150  Fed.  677,  680];  Ogilvie  Scientific 
Diet,  [quoted  in  Middleton  v.  Flanagan,  25 
Ont.  417,  421].  Real  estate  and  whatever 
represents  investment  of  capital  in  the  means 
of  carrying  on  a  business,  but  not  including 
material  worked  upon  or  finished  products. 
Webster  Int.  Diet,  [quoted  in  Clifton  v.  Mon- 
tague, 40  W.  Va.  207,  213,  21  S.  E.  858,  52 
Am.  St.  Eep.  872,  33  L.  R.  A.  449 ;  Old  Col- 
ony Trust  Co.  V.  Standard  Beet  Sugar  Co., 
150  Fed.  677,  680].  Scows  used  in  carrying 
the  product  of  a  mill  from  the  mill-wliarf  to 
steamers,  and  in  lightering  eoal  for  the  use 
of  the  mill,  also  such  stores  as  axes,  shovels, 
files,  and  other  articles,  complete  in  them- 
selves, used  in  carrying  on  the  mill  business. 
Eastern  Trust  Co.  v.  Gushing  Sulphite  Fibre 
Co.,  3  N.  Brunsw.  Eq.  378,  379.  Telegrapli 
pole.  Cleveland,  etc.,  R.  Go.  v.  Scott,  29  Ind. 
App.  519,  64  N.  E.  896,  900.  Whatever  appa- 
ratus, fixtures,  or  tools  a  master  uses  in  his 
business.  Sloss-Sheflield  Steel,  etc.,  Co.  v. 
Mobley,  139  Ala.  425,  435,  30  So.  181. 

Does  not  include:  Office  furniture,  material 
kept  on  hand  for  repairs  to  machinery,  a 
horse  and  carriage  used  for  occasional  er- 
rands. Eastern  Trust  Co.  v.  Gushing  Sul- 
phite Fibre  Co.,  3  N.  Brunsw.  Eq.  378,  379. 
JJolIiiig  sloek  of  a  railroad.  Central  Trust 
Oo.  V.  Condon,  67  Fed.  84,  91,  14  C.  C.  A. 
314.  Slianties  and  teni])<)rary  stables  fur- 
nislifid  by  a  railroad  contractor  for  tlie  shel- 
ter of  his  men  and  animals  on  the  line,  and 
!it  the  scene  of  tlie  work.  Strwart-( 'huto 
]ium))cr  (V).  V.  Missouri  Pac.  R.  Co.,  28  Nebr. 
39,  48,  44  N.  W.  47. 

74.  ICast  TTav((n  v.  Hemingway,  7  Conn. 
186,  201,  202. 

"Planted,"  wlien   used   with   rcferenco  to 


land,  means  subjected  to  the  uses  of  hus- 
bandry, reclaimed  from  a  state  of  nature. 
Wellman  v.  Dickey,  78  Me.  29,  31,  2  Atl. 
133. 

75.  Stowe  V.  Davis,  32  N.  G.  431,  433,  434. 

76.  Bouvier  L.  Diet,  [cited  in  Attv.-Gen.  v. 
State  Bd.  of  Judges,  38  Gal.  291,  295;  In  re 
Lower  Towamensing  Tp.  Private  Road,  25 
Pa.  Go.  Gt.  305]. 

77.  Century  Diet,  [quoted  in  In  re  Lower 
Towamensing  Tp.  Private  Road,  25  Pa.  Co. 
Ct.  305,  306]. 

78.  State  v.  Blythe,  3  MeCord  (S.  G.)  363. 

79.  Standard  Diet,  [quoted  in  In  re  Lower 
Towamensing  Tp.  Private  Eoad,  25  Pa.  Go. 
Ct.  305]. 

80.  Webster  Diet,  [quoted  in  Atty.-Gen  v. 
State  Bd.  of  Judges,  38  Gal.  291,  295;  Eob- 
son  V.  Du  Bose,  79  Ga.  721,  723,  4  S.  E.  329: 
In  re  Lower  Towamensing  Tp.  Private  Road, 
25  Pa.  Co.  Ct.  305]. 

Construed  to  mean  an  estate  in  fee.  Cas- 
sell  V.  Cooke,  8  Serg.  &  R.  ( Pa. )  268,  289_,  1 1 
Am.  Dec.  610;  French  v.  Mcllhenny,  2  Binn. 
(Pa.)  13,  18. 

Construed  to  cover  stock  farm  as  well  as 
cotton  farm.  Alabama,  etc.,  R.  Go.  v.  Ode- 
neal,  73  Miss.  34,  41,  19  So.  202. 

Convertible  with  "  tract  of  land  "  see  In  re 
Pine,  etc.,  Tps.,  32  Pa.  Co.  Ct.  152,  153; 
Nash  V.  Savage,  2  Hill  Eq.  (S.  G.)  50.  See 
also  Hext  v.  Jarrell,  3  Strobh.  (S.  G.)  11, 
15,  where  the  term  is  said  to  have  "  no  pre- 
cise, fixed,  and  definite  single  meaning  —  it 
may  mean  the  whole  body  of  land,  (wood 
and  cultivated,)  which  a  man  uses  together 
for  agricultural  purjioses ;  or  it  may  mean 
only  that  part  which  is  cultivated." 

May  consist  of  tracts  or  parcels  of  land. 
Nash  V.  Savage,  2  Hill  Eq.  (S.  C.)  50. 

Distinguished  from  "  pine  land  "  see  Robert- 
son r.  Wilson,  Harp.  Eq.  (S.  C.)  56,  65. 

Includes:  Contiguous  wood  laud  or  so  much 
as  is  requisite  to  supply  timber  and  wood. 
Stowe  V.  Davis,  32  N.  C.  431,  434.  Slaves 
and  other  personal  projierty  on  tlie  lands, 
cni])lovcd  and  xisoful  in  their  cultivation. 
Taylor  v.  Harwell,  65  vVla.  1,  11.  Two  dilVor- 
ent  tracts  of  land,  a  half  mile  a])art,  which 
were  cultivated  bv  the  testator  together  as 
one  farm.  Bradsliaw  v.  Ellis,  22  N.  C.  20, 
22,  32  Am.  Dee.  686. 

Does  not  include  uncultivated  lands.  In  re 
Lower  Towamensing  Tp.  Private  Eoad,  25 
Pa.  Co.  Ct.  305. 
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a  colony,^^  a  cluster  or  bod j  of  persons  inhabiting  near  eacli  other  synonymous 
with  "town";  "  township."      (See,  generally,  Towns.) 

Plant  cane.    The  phmts  that  spring  up  from  the  seed  sugar  cane.^^ 
PLANTER.    One  who  is  engaged  in  the  business  of  producing  crops  from  the 
soil ;  ^■^  one  who  plants  something  in  the  ground  or  sows  something  therein  which 
produces  fruit  or  increase  from  this  planting      one  who  owns  a  plantation 
one  who  plants ;  an  owner  of  a  plantation ;  ^'^  one  who  owns  or  cultivates  a 
Plantation,^^  q.  v. 

Plaque.  Any  flat,  thin  piece  of  metal,  or  clay,  or  ivory,  or  similar  material, 
used  for  ornament,  or  for  painting  pictures  on,  and  hung  upon  the  wall.™  (See, 
generally,  Customs  Duties.) 

Plaster,  a  mixture  of  lime,  hair,  and  sand  to  cover  lath-w^ork  between 
timbers  or  rough  walling  a  composition  of  lime,  sand,  and  hair  or  straw,  and 
water,  employed  in  overlaying  the  interior  and  exterior  faces  of  walls.^^ 

Plasterer.  One  that  overlays  with  plaster."^  (See  Plastering  ;  and, 
generally,  Builders  and  Architects.) 

Plastering.  The  plaster  work  of  a  building ;  a  covering  of  plaster;"^  the 
act  of  covering  walls,  ceiling,  etc.,  with  plaster.'-'^  (See  Plaster  ;  Plasterers  ; 
and,  generally.  Builders  and  Architects.) 

Plat,  a  subdivision  of  land  into  lots,  streets,  and  alleys,  marked  upon  the 
earth,  and  represented  on  paper.^°  (Plat :  As  Color  of  Title,  see  Adverse  Posses- 
sion. As  Evidence,  see  Evidence.  Estoppel  by,  see  Estoppel.  Fixing  Bound- 
aries, see  Boundaries.    In  Condemnation  Proceedings,  see  Eminent  Domain. 


Applied  to  a  town  may  be  taken  to  mean 
the  lot,  yard,  adjoining  room,  or  other  houses 
attached  to  and  belonging  to  the  premises 
where  the  liquor  was  vended.  Sanderlin  v. 
State,  2  Hiimphr.  (Tenn.)  315,  318. 

"  Stock,  Plantation  Utensils,  and  House- 
liold  Furniture "  see  Kendall  v.  Kendall,  5 
Munf.  (Va.)  272,  274. 

81.  East  Haven  v.  Hemingway,  7  Conn. 
186,  202. 

82.  Com.  V.  Roxbury,  9  Gray  (Mass.)  451, 
485,  where  it  is  sa'i:  "When  they  became 
designated  by  a  name,  certain  powers  were 
conferred  upon  them  by  general  orders  and 
laws,  such  as  to  manage  their  own  pruden- 
tial concerns,  to  elect  deputies  and  the  like, 
which  in  effect  made  them  municipal  corpo- 
rations ;  and  no  formal  acts  of  incorporation 
Avere  granted  till  long  afterwards." 

83.  Com.  V.  Roxbury,  9  Gray  (Mass.)  451, 
485. 

84.  Viterbo  v.  Friedlander,  120  U.  S.  707, 
709,  7  S.  Ct.  962,  30  L.  ed.  776. 

85.  Butler  v.  Georgia,  etc.,  R.  Co.,  119  Ga. 
959,  963,  47  S.  E.  320,  where  it  is  said:  "It 
is  immaterial  whether  he  sows  and  reaps 
with  his  own  hand,  with  the  hand  of  a  ten- 
ant, tlie  hand  of  a  cropper,  or  the  hand  of  a 
hired  laborer." 

86.  Roberts  v.  Savannah,  etc.,  R.  Co.,  75 
■Ga.  225,  226  [quoted  in  Butler  r.  Georgia, 
etc.,  R.  Co.,  119  Ga.  959,  963,  47  S.  E. 
320]. 

87.  Century  Diet,  [quoted  in  Butler  v. 
Georgia,  etc.;  R.  Co.,  119  Ga.  959,  963,  47 
S.  E.  320]. 

88.  Standard  Diet,  [que  ted  in  Butler  v. 
Georgia,  etc.,  R.  Co.,  119  Ga.  959,  963,  47 
S.  E.  320]. 

89.  Webster  Diet,  [quoted  in  Butler  V. 
Georgia,  etc.,  R.  Co.,  119  Ga.  959,  963,  47 
S.  E.  320]. 


90.  Webster  Diet,  [quoted  in  Bour  v. 
U.  S.,  91  Fed.  533]. 

Construed  under  Tariff  Act  see  Altman  v. 
U.  S.,  71  Fed.  393. 

91.  Webster  Diet,  [quoted  in  Mellen  v. 
Ford,  28  Fed.  639,  642]. 

92.  Worcester  Diet,  [quoted  in  Mellen  v. 
Ford,  28  Fed.  639,  642,  643]. 

03.  Fox  V.  Rucker,  30  Ga.  525,  527. 

Held  to  be  a  mechanic  in  Merrigan  v.  Eng- 
lish, 9  Mont.  113,  124,  22  Pac.  454  5  L.  R.  A. 
837. 

Distinguished  from  mason  and  carpenter  in 
Fox  V.  Rucker,  30  Ga.  525,  527. 

94.  Webster  Diet,  [quoted  in  Mellen  v. 
Ford,  28  Fed.  639,  642,  643]. 

95.  Worcester  Diet,  [quoted  in  Mellen  v. 
Ford,  28  Fed.  639,  642,  643]. 

Plastering  is  applied  directly  upon  walls  of 
brick  and  mortar,  the  joints  of  which  are  left 
rough,  that  it  may  the  better  adhere ;  or  upon 
a  surface  of  laths,  which  are  fiat,  narrow 
strips  of  wood  securely  nailed  to  the  joists, 
rafters,  or  studs,  parallel  to  each  other,  and 
so  close  together  that  but  little  space 
(usually  14  inch)  is  left  for  the  mortar  to 
get  between  them.  That  which  passes 
through  spreads  and  hardens  in  lumps,  which 
key  the  rest  of  the  coating  to  the  laths.  13 
Am.  Encvc.  (ed.  1870)  377  [quoted  in  Mellen 
V.  Ford,  28  Fed.  639,  642,  643]. 

96.  Burke  v.  McCowen,  115  Cal.  481,  485, 
47  Pac.  367;  McDaniel  Mace,  47  Iowa  509, 
510. 

Construed    as    written    instrument  see 

Noblesville  v.  Lake  Erie,  etc.,  R.  Co.,  130 
Ind.  1.  G,  29  N.  E.  484. 

"  Laid-out  or  platted  portion  "  of  any  in- 
corporated town,  citv,  or  village  see  In  re 
Smith,  51  Minn.  316,'  319,  53  N.  W.  711. 

"  Platting  "  as  applied  to  towns,  is  descrip- 
tive of  the  means  of  perpetuating  the  evi- 
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In  Dedication  of  Property,  see  Dedicatiot.  In  Highway  Proceedings,  sco 
Stkehits  and  Highways.  In  Proceeding  to  Determine  Adverse  Mining  Claims,, 
see  Mines  and  Minerals.  Of  City  Street,  see  Municipal  Cokpokations.  Of 
Mnnicipaiity,  see  Municipal  Cokpokations.  Of  Propei'ty  Annexed,  see  Munici- 
pal CoKPORATioNs.  Of  Public  Improvement,  see  Municipal  Cojipokations. 
Reference  to  in  Instrument,  sec  Deeds;  Fuauds,  Statute  of,;  Mc^utoages. 

Plate.  A  term  not  commonly  understood  to  embrace  articles  of  ordinary 
use,  wliatever  may  l)e  the  material,  but  only  the  more  pretentious  articles  which 
are  displayed  on  the  tables  of  the  wealthy  or  ostentatious,  and  which  are  to  be 
considered  rather  as  articles  of  luxury  than  as  liousehold  furniture.''*^  (See 
Jewelky.) 


dence  of  the  creation  of  a  town.  Matthiessen, 
etc.,  Zinc  Co.  v.  La  Salle,  117  111.  411,  417,  2 
N.  E.  406,  8  N.  E.  81. 

97.  Hanover  F.  Ins.  Co.  v.  Mannasson,  29 
Mich.  31G,  317. 


Does  not  include  silver  forks,  and  tea  and 
table  spoons.  Hanover  E.  Ins.  Co.  v.  Man- 
nasson, 29  Mich.  316,  317. 

Jewels  not  included  in  a  devise  of  testator'a 
plate.    Conner  v.  Ogle,  4  Md.  Ch.  425,  4.54. 


PLATE-GLASS  INSURANCE 


By  Edwin  DuBose  Smith 

I.  DEFINITION,  1641 

II.  GENERAL  NATURE  AND  STATUS  OF  SUCH  INSURANCE,  1641 

A.  Whether  Legal  Insurance,  1641 

B.  Casualty  Insurance,  1641 

III.  PLATE-GLASS  INSURANCE  COMPANIES,  1641 

A.  Organization  and  Status,  1641 

B.  Penalty  For  Doing  Business  in  Another  State,  1642 

IV.  INSURABILITY  OF  SUBJECT-MATTER,  1642 

V.  CONDITIONS  AND  EXCEPTIONS  IN  THE  POLICY,  1642 

A.  In  General,  1642 

B.  As  to  Causes  of  Loss,  1642 

C.  As  to  Right  of  Insurer  to  Replace  Glass,  1642 

1.  In  General,  1642 

2.  Efect  cf  Flection  to  Replace, 

a.  In  General,  1642 

b.  Suhrogation,  1643 
VI.  EVIDENCE,  1643 

A.  Burden  of  Proof ,  1643 

B.  As  to  the  Condition  of  Glass,  1643 

C.  As  to  J^on -Existence  of  Glass  Insured,  1648 

CROSS-REFERENCES 

For  Matters  Relating  to  : 

Insurance  in  General,  see  Insukance,  and  Cross-References  Thereunder. 

I.  DEFINITION, 

Plate-glass  insurance  is  a  contract  whereby  the  insurer,  for  a  valuable  con- 
sideration, agrees,  subject  to  certain  conditions,  to  indemnify  the  insured  against 
loss  occasioned  by  destruction  of  or  injury  to  plate-glass.^ 

11.  GENERAL  NATURE  AND  STATUS  OF  SUCH  INSURANCE. 

A.  Whether  Leg'al  Insupance.  Sueli  a  casualty  as  an  accident  damaging 
plate-glass,  arising  from  causes  other  than  fire,  is  a  contingent  event  which  may 
be  the  subject  of  legal  insurance.^ 

B.  Casualty  Insurance.  A  company  engaged  in  the  business  of  insuring 
against  injuries  to  plate-glass  from  causes  other  than  fire  transacts  the  business  of 
"  accidental  insurance,"  within  a  statute  imposing  a  license  upon  companies  doing 
such  business.^ 

III.  PLATE-GLASS  INSURANCE  COMPANIES. 
A.  Organization  and  Status.    Companies  organized  to  insure  against  loss 
from  the  breaking  of  plate-glass  are  insurance  companies,  within  a  statute  pro- 

1.  See,  generally,  cases  cited  infra,  this  14  Wkly.  Rep.  106.    See  also  State  v.  Fricke, 

article.  102  Wis.  107,  77  N.  W.  732,  78  N.  W.  4.55. 

Plate-glass  insurance  may  be  defined  as  a  2.  People  r.  McCann,  67  N.  Y.  506. 

form    of    indemnity    on    fixed    plate-glass  3.  State  v.  Fricke,  102  Wis.  107,  77  N.  W. 

against  loss  or  damage  originating  from  any  732,  78  N.  W.  455. 

cause  whatsoever  not  excepted  in  the  policy.  Policies  of  other  kinds  of  insurance  may 

]\Iarsden  r.  Citv,  etc.,  Assur.  Co.,  L.  E.  1  include  plate-glass  in  the  risk,  as  for  instance 

C.  P.  232,  238,  Harr.  &  R.  53,  12  Jur.  N.  S.  tornado  insurance.   Hale  v.  Springfield  F.  & 

76,  35  L.  J.  C.  P.  60,  13  L.  T.  Rep.  N.  S.  465,  M.  Ins.  Co.,  46  Mo.  App.  508. 
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viding  for  tlie  organization  of  insurance  companies.'*  Companies  organized  under 
the  Casualty  Insurance  Act  of  Illinois  are  authorized  to  engage  in  the  business  of 
insuring  plate-glass/' 

B.  Penalty  For  Doing"  Business  in  Another  State.  Companies  organized 
under  the  laws  of  another  state,  for  the  purpose  of  insuring  plate-glass  against 
damage,  are  subject  to  a  penalty  for  a  failure  to  comply  with  the  provision  of 
the  insurance  law,  requiring  companies  organized  in  another  state  to  file  a 
certificate  with  the  insurance  department  of  this  state." 

IV.  INSURABILITY  OF  SUBJECT-MATTER. 

In  the  absence  of  a  provision  in  the  policy  of  plate-glass  insurance  that  the 
glass  nmst  be  without  hole  or  perforation  when  insured,  a  hole  through  a  pane 
of  glass  does  not  render  it  uninsurable  under  such  policy.'' 

V.  CONDITIONS  AND  EXCEPTIONS  IN  THE  POLICY. 

A.  In  General.  Some  policies  expressly  limit  the  risk  to  plate-glass  vertically 
placed  and  immovable.^ 

B.  As  to  Causes  of  Loss.  In  a  policy  insuring  the  plate-glass  in  the  front 
of  plaintiff's  premises  from  loss  or  damage,  excepting  loss  or  damage  from  fire, 
the  insurance  company  was  held  liable  where  the  glass  was  destroyed  by  a  mob, 
attracted  by  a  fire  on  the  premises,  which  broke  the  glass  while  trying  to  plunder 
the  premises,  it  being  held  that  the  fire  was  only  the  remote  cause  of  the  loss  ;  ^ 
and  so  it  has  been  held  that  the  breaking  of  plate-glass  in  a  store  by  the  explosion 
of  gas  in  a  room,  generated  from  gasoline  being  used  to  clean  clothes,  prior  to 
the  lire  in  the  building,  is  not  caused  by  the  "  blowing  up  of  the  building  "  within 
the  exception  to  the  policy,  nor  by  fire,  within  another  exception,  although  the 
gas  was  ignited  by  a  match  or  light  in  the  room.^"^ 

C.  As  to  Rig-iit  of  Insurer  to  Replace  Glass —  l.  In  General.  A  policy  of 
plate-glass  insurance  may  expressly  provide  that  in  case  of  damage  the  insurer 
may  replace  the  damaged  glass." 

2.  Effect  of  Election  to  Replace  —  a.  In  General.  Where  the  insurer  elects 
to  replace  the  broken  glass,  there  is  an  implied  obligation  to  perform  within  a 
reasonable  time.^^  Where  the  insurer  elects  to  repair,  and  the  contract  of  insur- 
ance is  thereby  superseded  by  the  contract  to  repair,  negligence  which  consists 
merely  in  the  breach  of  the  contract  to  repair  affords  no  ground  for  an  action  by 
any  one  except  a  party  to  such  contract,  or  a  person  for  whose  benefit  the  contract 
was  avowedly  made.-'^ 


4.  People  V.  MeCann,  G7  N.  Y.  506. 
Under  the  general  laws  of  Massachusetts 

plate-glass  insurance  companies  may  be  or- 
ganized. Employers'  Liability  Assur.  Corp. 
V.  Merrill,  155  Mass.  404,  29  N.  E.  529. 

5.  People  V.  Van  Cleave,  187  111.  125,  58 
N.  E.  422. 

6.  People  v.  McCann,  67  N.  Y.  500.  See 
FouicifiN  Corporations,  19  Cyc.  1312. 

7.  McMyler  v.  Union  Casualty,  etc.,  Co.,  84 
N.  Y.  Siiiipl.  170. 

8.  Marsden  v.  City,  etc.,  Assur.  Co.,  L.  R.  1 
C.  P.  2;i2,  Ilarr.  &  R.  53,  12  Jur.  N.  S.  70, 
35  L.  J.  C.  P.  00,  13  L.  T.  Rep.  N.  S.  405, 
14  Wkly.  Rep.  100. 

"  Breakage  during  removal "  in  a  policy  of 
j»lat(^-glaHH  inHniiinoo  construed  see  Marsden 
V.  Citv,  etc.,  AsHiir.  Co.,  L.  R.  1  C.  P.  232, 
Ifarr. '&  R.  53,  12  .Tnr.  N.  R.  70,  35  I,.  J.  CP. 
00.  13  L.  T.  Rep.  N.  S.  405,  14  Wkly.  Rep. 
I'k;. 


9.  Marsden  v.  City,  etc.,  Assur.  Co.,  L.  R.  1 
C.  P.  232,  Harr.  &  R.  53,  12  Jur.  N.  S.  76, 
35  L.  J.  C.  P.  00,  13  L.  T.  Rep.  N.  S.  465, 
14  Wkly.  Rep.  106,  holding  that  lawless  acts 
of  a  mob  constitute  pro.ximatc  cause. 

10.  Vorse  %\  Jersey  Plate  Glass  Ins.  Co., 
119  Iowa  555,  93  N.  W.  509,  97  Am.  St.  Rep. 
330. 

11.  McCauley  v.  Fidelitv,  etc.,  Co.,  16  Misc. 
(N.  Y.)  574,  38  N.  Y.  Suppl.  773. 

12.  Miuik  V.  Maryland  Casualty  Co.,  116 
N.  Y.  App.  Div.  750,  102  N.  Y.  Suppl.  164. 

13.  Munk  ■)'.  Maryland  Casualty  Co.,  116 
N.  V.  Ajip.  Div.  750,  102  N.  Y.  Suppl.  164, 
wlu-re  the  court  in  .a])plying  tliis  rule  held 
tliat  a  tenant  as  assignee  of  the  riglits  of 
the  landlord  who  owhcmI  tiic  policy  could  not 
recover  for  daiuagrs  sud'crcd  Iiy  him  caused 
by  the  negligent  deluy  on  the  iinrt  of  the 
c()m])any  to  rcyjlace  the  broken  glass  after  it 
liad  elected  to  do  so. 
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b.  Subrogation.^*  Where  an  insurance  company  replaces  a  broken  window, 
it  is  subrogated  to  the  rights  of  tlie  insured  with  respect  to  a  recovery  from  the 
party  causing  the  damage.^'' 

VI.  EVIDENCE. 

A.  Burden  of  Proof.  The  burden  of  proof  is  on  tlie  party  causing  damage 
to  a  pUite-glass  window  to  show  that  he  was  not  in  fault,  the  presumption  being 
that  the  window  was  broken  through  his  negligence.^" 

B.  As  to  the  Condition  of  Glass.  That  a  pane  of  glass  had  a  hole  in  the 
center  at  the  time  of  tlie  issuance  of  insurance  thereon  is  not  evidence  that  a 
break  in  the  glass  from  toj)  to  bottom  one  week  thereafter  was  in  consequence  of 
or  connected  with  such  hole.^'' 

C.  As  to  Non-Existenee  of  Glass  Insured.  In  an  action  on  a  policy  of 
plate-glass  insurance,  evidence  that  the  company's  inspector  viewed  the  glass  upon 
the  day  when  the  policy  was  issued  and  discovered  a  hole  near  its  center  does  not 
show  that  the  glass  was  not  in  existence  at  the  time  of  the  issuing  of  the  policy.'^ 

PLATE-MATTER.  Reading  news  matter  suited  to  the  general  needs  of  news- 
papers, supplemental  to  local  items  necessary  for  the  several  localities.^  (See 
Patent  Insides;  and,  generally,  Newspapers.) 

PLATFORM.    See  Caeriers. 

Play.  A  dramatic  composition  for  scenic  representation  by  speaking  or  act- 
ing, as  a  tragedy,  comedy,  Farce  {c[.  v\  nielodratna,  or  Pantomime,^  ([.  v.-^  ?<. 
dramatic  composition,  Drama  (^.  -y.),  tragedy,  comedy,  or  Farce  (^.  a  com- 
position in  which  characters  are  represented  by  Dialogue  (^.  and  action.' 
(Play :  As  Literary  Property,  see  Literary  Property.  In  Gambling,  see  Gam- 
Ijstg.  Subject  to  Copyright,  see  Copyright.  See  also,  generally,  Theaters  and 
Shows.) 

Playing  policy.    See  Gaming. 

Plaza,  a  word  of  Spanish  derivation  which,  in  Spain,  Cuba,  Mexico,  and 
parts  of  tlie  United  States  settled  by  the  early  Spaniards  is  used  to  designate  a 
plat  of  ground  in  a  city  or  village,  dedicated  to  the  use  of  the  general  public  for 
a  market  place,  a  common,  or  a  park.'*  (See  Park  ;  and,  generally,  Municipal 
Corporations.) 

Plea.  A  special  answer,  setting  forth  and  relying  upon  some  one  fact  or 
several  facts,  tending  to  one  point,  sufficient  to  bar  the  suit,  its  office  being  to 


14.  Subrogation   generally    see  Subeoga- 

TION. 

15.  Lloyds  Plate  Glass  Co.  v.  Powell,  16 
Quebec  Super.  Ct.  432.  But  see  Fidelity,  etc., 
Co.  V.  Cutts,  95  Me.  162,  49  Atl.  673,  where 
it  was  held  that  an  insurance  company  which 
has  paid  the  loss  of  the  plate-glass  window 
cannot  recover  from  the  party  causing  the 
loss,  where  it  was  stipulated  in  the  agreed 
statement  of  facts  that  the  breaking  of  the 
glass  was  purely  accidental,  and  not  in- 
tentional. 

Roofer's  negligence. — It  is  negligence  on  the 
part  of  a  roofer  not  to  protect  plate-glass 
windows  by  some  means  when  clearing  a  roof 
above  from  snow.  Lloyds  Plate  Glass  Co.  v. 
Powell,  16  Quebec  Super.  Ct.  432. 

16.  Lloyds  Plate  Glass  Co.  v.  Powell,  16 
Quebec  Super.  Ct.  432. 

17.  McMvler  v.  Union  Casualty,  etc.,  Co., 
84  X.  Y.  Suppl.  170. 

18.  MclMyler  f.  Union  Casualty,  etc.,  Co., 
84  N.  Y.  Siippl.  170. 


1.  Barr  v.  Essex  Trades  Council,  53  N.  J. 
Eq.  101,  106,  30  Atl.  881,  where  it  is  said: 
"  This  plate  matter  is  edited  and  set  up 
in  New  York  in  the  ordinary  way  ...  it 
is  then  turned  into  stereotyped  plates,  which 
are  delivered  like  ordinary  merchandise  to 
the  publishers  oi  newspapers  for  use  in  their 
daily  or  weekly  editions." 

2.  Standard  Diet,  \_quoied  in  People  v. 
Klaw,  55  Misc.  (N.  Y.)  72,  88,  106  N.  Y. 
Suppl.  341]. 

3.  Juvenile  Delinquents  Soc.  v.  Diers,  10 
Abb.  Pr.  N.  S.  (N.  Y.)  216,  220. 

4.  Sachs  V.  Towanda,  79  111.  App.  439,  441, 
where  it  is  said :  "  In  some  places  the 
'  plaza '  is  an  uninclosed  market  place  and 
common,  over  which  the  public  may  drive 
and  ride  and  vend  the  products  of  the  farm ; 
in  other  places  it  consists  of  an  inclosed 
park,  filled  with  trees,  flowers,  walks,  etc., 
around  which  is  a  driveway,  and  into  which 
the  public  have  free  access ;  v/hile  in  other 
places  it  consists  of  an  open  square,  in  the 
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reduce  so  inucli  of  the  cause  as  it  professes  to  answer  to  a  single  point;'  a  special 
answer,  showing  or  relying  upon  one  or  more  things  as  a  cause  wliy  tlie  suit 
should  be  either  dismissed,  delayed,  or  barred  dcf(;ndant's  answer  l>y  matter  of 
fact  to  the  plaintiff's  declaration  whatever  is  offered  by  tlie  defendant  as  suf- 
ticient  to  defeat  tlie  cause  of  action  stated  in  the  declaration,  either  ijy  way  of 
denial,  justitication,  or  confession  and  avoidance;^  a  formal  answer  made  by  a 
defendant  to  a  demand  or  charge."  As  used  in  its  comprehensive  sense,  it  means 
any  pleading.'"  At  common  law,  a  term  meaning  a  defense  of  matters  of  fact;" 
synonymous  with  Defense,'^  q.  v.  (Plea :  In  Civil  Action,  see  Pleading.  In 
Contempt  Proceeding,  see  Contempt.  In  Criminal  Prosecution,  see  Criminal 
Law.  In  Equity,  see  Equity.  Operation  and  Effect  —  As  Appearance,  see 
Appeaeances  ;  As  Waiver  of  Defects  and  Objections,  see  Parties  ;  Pleading  ;. 
Process.) 

Plead.  At  common  law,  to  interpose  matters  of  fact  in  defense  in  tlie  law 
courts.^^    (See  Plea,  and  Cross-References  Thereunder.) 


center  of  which  is  a  small  inclosed  park  with 
a  fountain,  flowers,  seats  and  walks." 

5.  Davison  v.  Schermerhorn,  1  Barb.  (N.  Y.) 
480,  481. 

6.  Grand  Lodge  A.  0.  U.  W.  v.  Gaddis,  65 
N.  J.  Eq.  1,  4,  55  Atl.  465. 

7.  Bates  v.  Colvin,  21  R.  I.  57,  58,  41  Atl. 
1004.  . 

8.  Jewett  Car  Co.  v.  Kirkpatrick  Constr. 
Co.,  107  Fed.  622,  624. 

9.  Anderson  L.  Diet,  [quoted  in  Underwood 
V.  Thurman,  111  Ga.  325,  328,  36  S.  E.  788]. 

10.  Eobinson  v.  Dix,  18  W.  Va.  528,  542. 

11.  Brower  v.  Nellis,  6  Ind.  App.  323,  33 
N.  E.  672,  673. 

12.  Lockwood  v.  Jones,  7  Conn.  431,  435. 
Distinguished  from  demurrer  see  State  v. 

Ryan,  2  Mo.  App.  303,  308;  Bates  v.  Colvin, 
21  R.  I.  57,  58,  41  Atl.  1004. 

Excludes  idea  of  demurrer  see  Welsh  v. 
Blackwell,  14  N.  J.  L.  344,  346. 

"  Pleas "  is  a  term  sometimes  said  to  be 


equivalent  to  "  actions."  State  v.  Bacon,  27 
E.  I.  252,  61  Atl.  653,  656. 

13.  Brower  v.  Nellis,  6  Ind.  App.  323,  3.3. 
N.  E.  672,  673. 

A  term  sometimes  used  as  the  equivalent 
of  "  avers  "  and  "  says."  Mylin  v.  King,  139 
Ala.  319,  321,  35  So.  998,  where  it  is  said 
that  the  words  "  avers,"  "  says,"  and  "  pleas," 
as  used  in  a  pleading,  are  equivalent  terms,, 
and  the  use  of  "  the  word  '  pleads '  .  . 
means  no  more  than  the  preceding  words, 
.  .  .  and  signifies  no  more  than  they  would, 
to  characterize  the  language  as  a  '  plea,'  than 
if  the  word  had  not  been  used." 

"  To  plead  a  contract "  is  a  phrase  which 
means  to  plead  its  provisions,  undertakings, 
or  engagements.  McNealy  v.  Chicago,  etc.^ 
R.  Co.,  119  Mo.  App.  200,  203,  95  S.  W. 
312. 

"  Plead  to  the  declaration  or  complaint  '* 

see  Wilson  v.  Winchester,  etc.,  E.  Co.,  82: 
Fed.  15,  18. 
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